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C o l u m b i a  R i v e r  p i l o t s ’ f e u d  t h r e a t e n i n g  b u s i r o
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by Tarry McDermott 
Timos staff reporter
K ALAMA, Cowlltr County - Tliere's trouble on the river.

An angry, corro­sive feud Detween two groups of riverboat pilots has broken the normal calm of Columbia River com­merce, threatening businesses, safety and, according to some accounts, lives.
The dispute has made public 

many aspect* of the often in­
tensely private world of the river 
pilots, an exclusive fraternity 
wboae members tavt year guided 
3,000 ships end $12 billion worth 
of oceangoing goods up and 
down the river. ' 
if--; There is a rugged, cowboy sort 
of autonomy among the pilots, 

,who pride tneû elve* on theiranil, exclusivity and indepen-
fdence.Tha w V A  however, 
.aren’t completely wedded to Inde­
pendence. They nave for more 
than a century operated as a 
cartel -  the Columbia River 

Association;'
Sixteen months ago, two pi­

lots. Cordon Howe and Mara 
Nlcms, broke away from the 
ascodadon, wboatfAO members 
had held a monopoly on river 
traffic tor 140 years. Howe and 
Nichols breeched a longshore 
picket hne honored by the other 
pflotaand fbrnted* competing 
orgsnlzition, Lewis and Clark 
Pilotage. They signed an exclu­
sive agreement with one of the 
biggest exporters on the river, 
Peavey Grain Co., a Kakmt- 
based subsidiary of ConAgra, the 
International agribusiness giant.With the exclusive agreement. Howe and Nichols at least poten­tially enriched themselves. They also broke the monopoly, the longshore strike and friendships generations in the making.

Sloe* Lewie and Clark was formed, Howe and Nichols have been immersed in a war with both the longshoremen whose picket line they crossed and, especially, with the other river pilots.In a federal anti-trust and racketeering lawsuit against the CRPA fited in Portland this spring, Howe and Nichols allege . tnelr Dusinew and livea have wn'
• r  — _

threatened Nichols says that after he and Howe formed their company, the immediate reeciion of two old longshoring acquaint­ances was to ask him what sort of anchor he'd make. Other threats have followed, he lays.The threats, the suit alleges, take different forms. Sometimes, the trouble takes the innocent shape of a ship passing unan­nounced in the night, its pilot never acknowledging a snip pilot­ed by Nichols or Howe. Some days trouble comes over the tele­phone in angry sibilant sounds, threatening economic reprisal to companies that do business with Nichols and Howe. Some day* it is a more direct warning to life and limb. •
' On a recent morning, trouble 

wore benign, longihore boots,' 
eight of which stood urunoving on 
the dock at Peavey Grain. The 
dockworkers injJoe the boot# 
Itood for 15 minutes alongside 
the Aegean Dolphin, shuffling 
their feet but little else.Up on the Dolphin's bridge, Howe waited ana seethed, *

HoWe wu eager to move the

big grain ship away from the 
dock and get down river. He 
couldn’t begin until the contrary 
clump of longshoremen untied 
the snip-The Dolphin's Greek captain was agitated and wanted to know why Howe didn’t get under way. Howe was agitated and told the captain he was helpless, Helpless­ness is not a condition he rel­ishes. Movina according to their own clocks, tne dockworkerc eventually untied the Dolphin and set it free. Finally under way. Howe said. *'1 suppose that was just my Imagination."Howe Is regarded even by friends as a pnekiy sort or man. And hi* orneriness I#, tc a large degree, responsible for his cur­rent situation. :;V,;• * f  i' .a'Newf to the,biggest single shipper on the river, ust year, more than 60,000 rail can dumped 250 million bushel# of Midwest grain, primarily corn, Into Peave/s elevators. Almost all of it was loaded onto ships bound for Avia.In October I960, a dispute

,A oar cwrjpr from Japan head# downriver, gufctod by a Columbia Riv 
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CCntinutid from E 1

hod It?
"W het did I need the money 

for? To hoard it? Prohahly the two 
biggest issues was: I didn't want 
federal pilots on the Columbia 
River and I didn't want people 
manhandling my fellow pilots.”

Piloting I* an old and honored 
maritime profession. Pilot groups 
exist virtually everywhere in the 
world where special knowledge of 
local idiosyncrasies is needed or 
desired fo r safe passage of ships. 
They exist on the theory that a 
ship's oceangoing captain is insuf­
ficiently acquainted with the pecu­
liarities o f local waters, normally 
b a i lo rs  o r Inland seas, to safely 
pilot a ship through them.
• Ships are usually required by 

custom o r taw-.to employ a local 
pilot. .,l
*. In  the Unttw  States, the control 
o f Iplloting was .on* o f the first 
'duties bequeathed to the slates by 
Congress, and local pilots, usually 

;  llcdnsod by the states, have opm t- 
1W  Tin ^oaatal Twaters throughout 
f  jEsfoogatry evtr. since.
.* Five, group* o f pilots -  oech 
working ita own pilot ground* -  
operate in the Northwest. One 

guides ships through Puget 
Two others work In south- 

i A  fourth group 4 w a r the treacherous 
:«tmtch O f water known m the 
• ’Columbia Bar, where the Columbia 
current collides with the Pacific 
Ocean. ,. .
' '  The Cohimbla River Pilots As- •. 

.. socfrtksn takes over ships from tbs. 
bar-'p ilots j i y t h e  mouth of the ; 
O>himbJir« 0  bring* them all the 

•way up the navigable portion of 
the river. A typical trip from 
‘Astoria to Portland Is 85 miles. It is 
6ns o f the longest and its pilots say 
one o f the most difficult stretches 
o f water In the world for oceango­
ing ships.
’ A  typical merchant vessel call­

ing on a Columbia River port 
might have Panamanian registry, a 
Japanese owner, a Greek captain. 
and a Filipino crew. They all have 
local pilots.

Even early explorers of the 
region employed local Chinook 
Indian pilots. And no ship within 
anyone 3 memoty, including Navy 
ships o f various nations, has come 
up river without a local pilot.

"This isn ’t Puget Sound. This 
isn't San Francisco or Chesapeake 
Bay,”  aay» Hum, the pil >i associ­
ation president, "This la 85 miles 

‘ with a 000-foot ditch with Iota of 
rocks and shoals In it.”

The difficulty results, in Urge 
part, from the size of the ships -  w hkh  la Urge -  and the slie of
V **..•■•••- r s ' ' •' *' ' - V.\ V

Cept Donald Hughe* is  th s longsst-ssrvlng pilot In ths Columbia River
the channel -  which is small.

In many waters, the passing of 
two 750-foot-long ships within a 
quarter mile of one another is 
.regarded m  a near-miss collision. 
The Columbia channel Is on ly one- 
tenth of a mile wide. Every passing 
Is a near-miii.

Because of the relatively close 
quarters In which they operate, 

.coordination among pilots on the 
river Is essential. One o f the 
.functions of the CRPA over the 
years hai been to assure the pilots 
nave the training and skills needed 
to negotiate the river. " I don’t want 
to meet a lazy guy in a dense fog,”  
Hum says. "If one doesn’t execute, 
you buy the farm."

"At IW* speed," said pilot 
Hughes, “ if we hit the dock we’d 
go right through it."

Hughes spoke as he tried to 
wedge the Ocean Lily, a Japanese 
log ship. Into a tight berth at 

. Longview. To the uninitiated, the 
Lily was moving imperceptibly, if 
at all, yet Hughes and the snip's 
captain. Jo 0  Yong, were both 
tense.

’ 1 The captain, in fact, kept trying 
to persuade Hughes not to park his 
ship os dote to the one ahead of it 
as Hughes was being asked to do 

• by Port of lOi.gview horbor 
masters. But Yong did not other­
wise interfere. He let the pilot nm 
his ship.

The Lily, like most ships on the

people i 
bia por

on the river that the Colum- 
jia 'ports are involved mainly In 
export. By sheer amount of cargo, 
this is certainly true.

A great majority, o f ths ships 
come In empty nrnf go out loaded 

w o 1with grain and wood. Of those that 
do carry cargo In, the majority are i 
loaded with JiJapanese can.

In one o f the telling mockeries 
o f modem trade, the financial j 
balance of trade on the river Is j 
actually tipped In favor of the j 
imports. The value o f those rela­
tively few cars and ether high-cost 
Imports routinely outpaces the val­
ue of the far greater tonnage of 
raw-material exports.

The men -  and they are all 
men and all white -  entrusted 
with both export and import car­
gos have all been members of 
CRPA Oregon state retains nomi­
nal control over the pilots, setting 
rates and granting licenses. The 
state, however, has not licensed a 
pilot who did not belong to the 
association since it came into 
existence just before the Civil War, 
and pilots only join the association 
through the approval o f its mem­
bers.

(Oregon licenses the pilots rath­
er than Washington largely be­
cause Oregon was there first; also, 
a majority o f the ships that come 
up the Columbia dock on the 
Willamette River, which is entirely 
within Oregon borders.)

The membership vote, which is secret, has huge consequences for
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over work rules arose between 
Peavey and Local 21 of the 
International Longshoremen's 
and Warehousemen’s Union.

The union says its members 
were locked out. Peavey says it 
was struck. Neither the company 
nor the union will answer ques­
tions about the dispute, but it is 
deer from other sources that, for 
whatever reasons, the union be-

fan picketing the Peavey dock, 
he pilots for several days passed 
through the picket lines as they 
always had in the past and moved 

ships. That changed, however, on 
Oct. 25. when, according to other 
pilots, Paul Stevenson, the youn­
gest of the CRPA pilots, was 
jostled and threatened by long­
shoremen after docking an In­
coming ship at the elevator,

The threat -  never specified 
in public r  was strong enough to 
convince other pilots to begin 
honoring tb« pxdtet lines. Ships 
began itacfdng up at the mouth 
of the Columbia. Others were 
stranded at docks along the river. 
Howe, who had been out of town, 
returned to learn what had hap­
pened and was incensed., r  •• r :
• l 'i«.. ;n)r • ;

..•* .« *UV*. . . ’  -

liver Pilot Association member, 
\

----------- L-------------

"The longshoremen pushed a 
couple of our people around, tried 
to intimidate them," Howe says.
"I guess! took that more serious- • 
ly than some'others. 1 couldn't 
take that. I couldn't. 1 wouldn't.
And I won’t . ! hate terrorism and 
Intimidation. Too many people 
have died to give me the right to 
freedom. I take that pretty god- 
darn strong.”

Howe tried to convince the 
rest of the pilots that their re- , 
sponsibility was to move ships.'

"We all felt the ship should be 
moved," says Don Hughes, the 
longest-serving pilot in CRPA.
“We just didn't want to becom? 
scapegoats." • • '

Capt. Glen Hum, prejldent ofci , 
the CRPA, says the plain fact Is » 
the pilots were scared. • >'J

,!U you’re going to go down . 
there and some guy'a going to .’, 
smash your heaa in,yo.g think :• ■,' 
twice about doing ft, M 'Mys.1̂ * *  

Howe declared he.ww 
to move the ship rejpardless.JiH j^: 
chols was the only one to joln'',' r*^1 
him. if: 4 'r,

"We had i  definite othildn ' 
ship should move/’ N lcn oaV  
“ Because we’ve always, mdyt r , 
ships. It’s our Job. I f  w  didn't 
move them, somebody •IrtM W PW - 
golng to. This was a monster step, 
we didn’t make that decision

Two were at aU&iUn.J) 
the making or that dectetem m pihjj 
ey and principle. Howe and NU-. 
cnols are, they swear, men of 
principle. They are. in Nichols' 
phrase, "the last of the dino- ' • 
sau rs"  *’

In less friendly descriptions, - •• 
they are the greediest men on the.’,’' 
river.

As two out of 40 pilots, they 
represented 5 percent of the 
CRPA membership. They now 
control 12 percent of the CRPA's 
former revenue, something in 
excess of $600,000 last yeer. That 
means nothing, says Howe, who 
is 58 and neanng retirement. His 
financial motivation for crossing 
the picket line was. "Zero. Zero. 
Nobody’ll believe that, but that's 
it. That's what everybody says:
I’m greedy. Taking everything I . 
can get. Why should I take every­
thing ! can get whon I already

“ ‘ - I . ■ >»l m — m ,i
Pieaso see PILOTS on E 2 I
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those being voted upon. Once 
member w the association, the^ 
pilot Wtwtitled td 'i pro-rate 

J o f the iwoctetioij’t  pooled tn 
•; • In AfOnwtj ytawKttteptlo^ j 

i earn nWw .then4l4p.0w . I f p.
1 Is deniedV ifiembwthtp1•*'*

The two have never been accepted 
as members of the CRPA ana the 
state h w  had t» hard time deter1 
mining what its standards of quali­
fication. which had been primarily 
membership in the CRPA. ought to- 
be.

C liff AJterman, an attorney fo: 
CRPA, says the monopoly of the 
association is natural He classifies 
it as a public utility, like the gas o? 
electric company.

V irtually everyone involved ir 
any discussion of Howe. Nichol' 
and the CRPA gropes for langu $i 
to describe the split. Almost all cnc 
up with the same metaphor -  
divorce.

The pilots were a family. Howe 
and Nicnols have fractured it.

Says Hughes: "When you have 
a fam ily, a tight-knit group, you 
can call any one o f them at any 
time and they'll come. Like that."

There are oddities in all o f this. 
No one is acting much like family 
these days. The CRPA pilots uni­
form ly describe themselves as ir in 
o f principle, yet they refuse to 
acknowledge th»F< H oW * am. Nl* 
choU m ty tt K*va acted f6> princi­
pled reasons.! The pilots profess 
not to b e  concerned with wealth', 
yet they see in Howe and Nichols 
nothing^n»t the pursuit of it. •. y  
^ vH cw ran d iN lch oU  profess not 
to  hav^ca rtd ,. abw ti money, ,yw  -----  i of nesotlv
Peavey before they moved a single 

y profess to have wanted 
-the ship to keep\ pilots

fw ,* -.m iW  -------------------------
p' How* vrnU Wen*t* ,
1 whole system Into otmfoltoi other word*, to* preserve the>-m6*

They already held iKeusetf'' n o p o ty th e y  are now in court 
. when they left CRPA,(but ‘ trying to dissolve
I i. • .ifU'A U*1 a , *

‘ I .....

CRPA, he has been effectively t 
I barred from piloting ihip̂  bn,!^^. ship 
I: Columbia., £»*■' tOJ
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STATE OF ALASKA 
DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT 

BEFORE THE BOARD OF MARINE PILOTS

I n  the M a t t e r  of: 

C a p t a i n
T e r r y  K. Bennett. C a s e  No. M P  91 - 1

A F F I D A V I T  O F  C A P T A I N  T E R R Y  K. B E N N E T T

C a p t a i n  T e r r y  K. Bennett, b e i n g  f i r s t  d u l y  sworn, 

s t a t e s  a n d  a f f i r m s  that:

1. I a m  t h e  a p p l i c a n t  in  the a b o v e - c a p t i o n e d  

p r o c e e d i n g  and h a v e  p e r s o n a l  k n o w l e d g e  of t h e  facts a n d  

c i r c u m s t a n c e s  s t a t e d  in this a f f i d a v i t .

2. As the B o a r d  is aware, I a p p l i e d  for a S t e p  O n e  

L i m i t e d  P i l ot's L i c e n s e  for the w a t e r s  of S o u t h e a s t e r n  A l a s k a  

u n d e r  12 A A C  56.040(a). I h a v e  b e e n  a C o a s t  G u a r d  l i c e n s e d  

m a s t e r  a n d  p i l o t  in t h o s e  w a t e r s  for s i x  ye a r s .  D u r i n g  t hose 

s i x  years, I c o m p l e t e d  19 d o c k i n g s  a n d  35 u n d o c k i n g s  in t h o s e  

w a t e r s  u n d e r  the s u p e r v i s i o n  o f  s t a t e  l i c e n s e d  pil o t s  on  

v e s s e l s  of  over 2 , 0 0 0  g r o s s  tons, w i t h o u t  incident.

3. W i t h i n  the l a s t  year, I c o m p l e t e d  16 d o c k i n g s  and 

15 u n d o c k i n g s  o n  v e s s e l s  of o v e r  2 , 0 0 0  g r o s s  tons in the w a t e r s  

of S o u t h e a s t e r n  A l a s k a  u n d e r  s u p e r v i s i o n  of  a  state l i c e n s e d  

pilot, w i t h o u t  incident.

A f f i d a v i t  o f  C a p t a i n  T e r r y  K. B e n n e t t
J a n u a r y  1 4 ,  1 9 9 1  p .  1



4. I a m  not a m e m b e r  of t h e  S o u t h e a s t e r n  A l a s k a  

Pilots' A s s o c i a t i o n  ( " S E A P A " ) . I n  fact, t o g e t h e r  w i t h  a n o t h e r  

pilot, C a p t a i n  J o s e p h  W a r r e n  Homer, I h a v e  b e e n  actively- 

se e k i n g  w o r k  in S o u t h e a s t  A l a s k a  in c o m p e t i t i o n  w i t h  S E A P A  

s i n c e  1988. Last year, a f t e r  two y e a r s  of trying w i t h o u t  a n y  

success, C a p t a i n  H omer a n d  I w e r e  a b l e  to o b t a i n  p i l o t  w o r k  in 

S o u t h e a s t  Al a s k a  o u t s i d e  of SEAPA.

5. It is m y  e s t i m a t e  t h a t  t h r o u g h  t h e  l a s t  season, 

S E A P A  h a d  control of 95% to 100% of the p i l o t  m a r k e t  in 

S o u t h e a s t  Alaska. To m y  k n o w l e d g e ,  C a p t a i n  H o m e r  and I w e r e  

the o n l y  indepe n d e n t  s t a t e - l i c e n s e d  p i l o t s  w h o  h a v e  w o r k e d  in 

S o u t h e a s t  Alaska during the p a s t  s i x  years. T h e  o n l y  p i l o t s  

o t h e r  t h a n  C a p t a i n  H o m e r  w h o  c o u l d  h a v e  s u p e r v i s e d  m y  d o c k i n g s  

a n d  u n d o c k i n g s  during this p e r i o d  w e r e  m e m b e r s  of SEAPA.

6. I  have no p e r s o n a l  a n im o s i t y  tow ards  th e  p i l o t s  

who a re  members o f  SEAPA. In  my o p i n i o n ,  th e  members o f  SEAPA 

i n c lu d e  some o f  th e  m ost e x p e r ie n c e d  and c a p a b le  p i l o t s  a c t i v e  

i n  th e  S t a t e  o f  A la sk a . However, th e  SEAPA members have 

c o n t in u o u s l y  r e fu s e d  t o  s u p e r v i s e  th e  d o c k in g s  and u n d ock in g s  

n e c e s s a r y  f o r  me t o  in c r e a s e  my l i c e n s e .

7. The reason for this h a s  b e c o m e  a p p a r e n t  b y  the 

c o m m e n t s  and c o n duct of S E A P A  m e m b e r s .  L a s t  spring, C a p t a i n  

H o m e r  a n d  I b e g a n  n e g o t i a t i o n s  w i t h  the o w n e r s  of a c r u i s e  

v e s s e l  opera t i n g  in S o u t h e a s t  A l a s k a  to p r o v i d e  p i l o t  s e r v i c e s  

for the 1990 season. A p p a r e n t l y ,  w o r d  of o u r  n e g o t i a t i o n s  

r e a c h e d  SEAPA.

A f f i d a v i t  o f  C a p t a i n  T e r r y  K. B e n n e t t
J a n u a r y  1 4 ,  1 991  p .  2
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8. On May 31 , 1990, C a p ta in  D a le  O. C o l l i n s ,

P r e s id e n t  o f  SEAPA, t e le p h o n e d  C a p ta in  Homer and m y s e l f  t o  

d i s c u s s  th e  n e g o t i a t i o n s .  C ap ta in  C o l l i n s  s t a t e d  t h a t  i f  we 

b a ck ed  o f f  from n e g o t i a t i o n s ,  he w ou ld  make some e f f o r t s  t o  

h ave  us h i r e d  by SEAPA. When we b a lk e d  a t  t h i s  p r o p o s a l ,  

C a p ta in  C o l l i n s  th r e a t e n e d  t o  " p la y  h a r d b a l l "  and "g o  o u t  and 

c a p t u r e  the  s h i p " .

9 . L a te r  t h a t  day , C a p ta in  C o l l i n s  c a l l e d  a g a in ,  and 

s t a t e d  th a t  SEAPA c o u l d  s t o p  us from  co m p e t in g  w it h  a c o u r t  

a c t i o n  and " a l l  k in d s  o f  r o a d b l o c k s " ,  and c o u l d  c a u s e  th e  

c r u i s e  l i n e  "em barrassm ent" i f  i t  h i r e d  us in s t e a d  o f  SEAPA to  

p r o v id e  p i l o t  s e r v i c e s .  He a l s o  s a id  t h a t  " i f  we b r o u g h t  you  

b a c k ,  T e rry ,  w e 'd  b e  t r a i n i n g  you  up . Y o u 'd  becom e more - -  

y o u 'd  have more o f  a l i c e n s e .  "

10. On A ugust 7 o r  8, 1990, I  was a p p ro a ch e d  by  

C a p ta in  C o l l i n s  on th e  s t r e e t  i n  K e tch ik a n . By t h a t  t im e , 

C a p ta in  Homer and I  w ere  in d e p e n d e n t ly  em ployed  as  p i l o t s  f o r  

th e  c r u i s e  l i n e .  .C a p ta in  C o l l i n s  t o l d  me t h a t  SEAPA w ou ld  

p r e v e n t  me from u p g ra d in g  my l i c e n s e  from  a ch a n n e l  p i l o t  

l i c e n s e  t o  a d o ck in g  l i c e n s e .  He s a id  t h a t  th e  B oard  o f  M arine 

P i l o t s  would "subpeona  th e  c a p t a in "  who s ig n e d  my d o c k in g s  and 

u n d o ck in g s ,  and "make him  t e s t i f y  under o a t h "  a b o u t  th e  

d o c k in g s  and u n d o c k in g s .  He s a id  t h a t  I  s h o u ld  c o n s i d e r  "a  

d e a l "  w ith  SEAPA, and t h a t  i t  was in  my " b e s t  i n t e r e s t "  t o  

r e t u r n  to  work f o r  SEAPA.

A f f i d a v i t  o f  C ap ta in  T e r r y  K. B en n ett  
January  14, 1991 p .  3

m



11. At th e  November 8 - 9, 1990, Board o f  M arin e  

P i l o t s  m e e t in g ,  C a p ta in  C o l l i n s  spoke t o  th e  B oard a b o u t  my 

re q u e s t  f o r  a w a iv e r .  I t  was my u n d ers ta n d in g  fro m  C o l l i n s '  

comments t h a t  SEAPA p i l o t s  were now w i l l i n g  t o  s u p e r v i s e  my 

d o c k in g s ,  and w ou ld  do  so  t h i s  w in t e r .  The B o a r d 's  l e t t e r  t o  

C apta in  C o l l i n s  o f  November 28, 1990, i n d i c a t e s  t h e  B oard  had 

the same u n d e r s ta n d in g .  (Copy a t ta c h e d  t o  t h i s  a f f i d a v i t  as 

E x h ib it  A ) .

12. I  spoke  w it h  C ap ta in  C o l l i n s  i n  D ecem ber, 1990, 

about t r a v e l i n g  t o  K etch ik a n  as soon  as p o s s i b l e  t o  a c c o m p l is h  

the  f i v e  a d d i t i o n a l  d o c k in g s  and u n d o ck in g s .  He s a i d  t h e r e  

would be  a number o f  v e s s e l  movements betw een  C h r is tm a s  and New 

Y e a r 's ,  and t h a t  I  c o u l d  o b t a in  d o ck in g s  and u n d o c k in g s  du rin g  

th a t  p e r i o d .  I  c o n f i r m e d  t h i s  w ith  a l e t t e r  on December 21, 

1990. (Copy a t ta c h e d  a s  E x h ib it  B ) .

13. R e ly in g  on  C apta in  C o l l i n s '  a d v i c e ,  I  t r a v e l l e d  to  

K etch ikan  a t  p e r s o n a l  expen se  du rin g  the  h o l i d a y s .  On December 

27, 1990, on a r r i v a l  a t  th e  K etch ikan  a i r p o r t ,  I  sp o k e  w ith  two 

SEAPA members, C a p ta in s  B a ld ry  and Sm ith. I  g r e e t e d  C ap ta in  

Smith and a sk ed , "how a r e  y o u ?"  Smith r e p l i e d ,  " I  d o n ' t  know. 

I 'm  w a it in g  t o  f i n d  o u t  what k in d  o f  s h i t  y ou  guys a r e  g o in g  to  

p u l l  on us t h i s  t i m e . "  When I  asked , "What g u y s ? " ,  Smith 

answered, "You and Homer. We heard  a rumor y ou  g u y s  a r e  

com peting  w it h  u s . "  I  s a id ,  "W e ll ,  I 'm  j u s t  h e r e  t o  ta k e  you 

up on th e  o f f e r  o f  d o c k i n g s . "  C ap ta in  Smith tu rn e d  and walked 

away. C ap ta in  B a ld r y  s a i d ,  "W e've heard  t h a t  you  a r e  i n  d i r e c t

A f f i d a v i t  o f  C a p t a i n  T e r r y  K. B e n n e t t
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c o m p e t i t i o n  w i t h  us." W h e n  I a s k e d  B a l d r y  w h e r e  t h e y  h a d  h e a r d  

that, he  said, "I c a n ' t  s a y."

14. I w e n t  to t h e  S E A P A  o f f i c e  to g e t  i n f o r m a t i o n

a b o u t  ship m o v ements. T h e  b o a r d  i n d i c a t e d  that a log s h i p  was

g o i n g  to b e  m o v e d  f r o m  M e t l a k a t l a  to Wa r d ' s  Cove, w i t h  C a p t a i n  

E d  C r e a s y  as the pilot, o n  D e c e m b e r  28, 1990. I c a l l e d  C a p t a i n  

C r e a s y  and left a m e s s a g e  o n  h i s  a n s w e r i n g  mac h i n e .

15. L a t e r  that day, I s t o p p e d  b a c k  at  the S E A P A  o f f i c e  

a n d  spoke a g a i n  w i t h  C a p t a i n  J o h n  Baldry. H e  said, "Things 

s e e m  to h a v e  c h a n g e d  s i n c e  the A n c h o r a g e  [Board of M a r i n e  

P i l o t s '] m e e t i n g ." C a p t a i n  B a l d r y  i n d i c a t e d  that S E A P A  

e x p e c t e d  "reconcil i a t i o n "  w i t h  m e  a f t e r  the B o a r d  m eeting, but 

that it h a d  n o t  happe n e d .  I t o o k  this to m e a n  t h a t  t h e y  

e x p e c t e d  m e  to g i v e  u p  c o m p e t i n g .  I told B a l d r y  t h a t  I was 

s t i l l  looking for w o r k  for the 1991 season, a n d  that I w a s  just

t h e r e  for the d o c k i n g s  t h e y ' d  offered.

16. I left two c a l l s  for C a p t a i n  Ed  C r e a s y  o n  his 

a n s w e r i n g  machine. A b o u t  8:45 p.m., the h o t e l  d e s k  c l e r k  g a v e  

m e  a m e s s a g e  f r o m  C a p t a i n  C r e a s y  stating, " I ' m  n o t  taking any 

n e w  riders." A t  4:15 a.m., D e c e m b e r  28, 1990, C a p t a i n  C r e a s y  

c a l l e d  m e  and a s k e d  if I h a d  r e c e i v e d  his m e s s a g e .  C a p t a i n  

C r e a s y  said, "I'm s o r r y  b u t  a t  this ti m e  I feel that I c a n n o t  

t r a i n  a competitor."

17. A t  8:30 a.m. o n  D e c e m b e r  28, 1990, I m e t  w i t h  

C a p t a i n  Dale C o l l i n s  to d i s c u s s  the d o c k i n g s .  C o l l i n s  said 

"now that y o u  a r e  a c o m p e t i t o r  t here w o n ' t  b e  a lot of gu y s  in

A f f i d a v i t  o f  C a p t a i n  T e r r y  K. B e n n e t t
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S E A P A  w h o  w i l l  c o o p e r a t e  o n  d o c k i n g s . "  C o l l i n s  s a i d  th a t  h e  

w o u l d  k e e p  his p e r s o n a l  p r o m i s e  to s u p e r v i s e  m e  in d o c k i n g s  and 

u n d o c k i n g s .  C o l l i n s  t h e n  s p o k e  at s o m e  l e n g t h  a b o u t  the "fate 

of the industry" if t h e r e  are c o m p e t i n g  p i l o t  groups. C o l l i n s  

s a i d  that ship o p e r a t o r s  w o u l d  u s e  c o m p e t i t i o n  to "drive a 

w e d g e  b e t w e e n  us", and that "we'll a l l  m a k e  less m o n e y . "

18. As for the B o a r d  of  M a r i n e  Pilots' request,

C a p t a i n  C o l l i n s  said th a t  the B o a r d  c o u l d  n o t  o r d e r  S E A P A  to 

c o o p e r a t e  w i t h  me. C o l l i n s  said t h a t  w h e t h e r  or n o t  to 

s u p e r v i s e  m y  do c k i n g s  a n d  u n d o c k i n g s  w a s  u p  to e a c h  i n d i v i d u a l  

pilot. C o l l i n s  said t h a t  h e  w o u l d  " s u p e r v i s e "  me, s i n c e  it was 

hi s  p o l i c y  to "give e v e r y o n e  d o c k i n g s , "  b u t  that h e  w o u l d  not 

"train" me.

19. O n  D e c e m b e r  31, 1990, I w e n t  w i t h  C a p t a i n  D a l e  

C o l l i n s  on  a trip from G u a r d  I s l a n d  to W r a n g e l l .  T h e  sh i p  was 

the H y u n d a i  #16, 22,000 GRT, K o r e a n  registry. I w a s  a l l o w e d  to 

do  the d o c k i n g  w i t h  some a s s i s t a n c e  a n d  i n s t r u c t i o n  f r o m  

C a p t a i n  Collins.

20. O n  J a n u a r y  2, 1991, I c a l l e d  t h e  S E A P A  o f f i c e  to

c h e c k  o n  the n e x t  job dispatch. T h e  n e x t  j o b  w a s  a s s i g n e d  to

C a p t a i n  G e o r g e  Porter. I left a m e s s a g e  w i t h  B a r b a r a  Jones, 

t h e  o f f i c e  a d ministrator, asking if I c o u l d  go  o n  the tr i p  and 

d o  the d o c k i n g  or u n d ocking. C a p t a i n  P o r t e r  l e f t  w o r d  w i t h  Ms. 

J o n e s  that: "No, I w i l l  n o t  take B e n n e t t . "

21. L a t e r  on J a n u a r y  2, 1991, I w e n t  to the S E A P A

o f f i c e  in a last a t t e m p t  to a r r a n g e  a n y  m o r e  d o c k i n g s  or

A f f i d a v i t  o f  C a p t a i n  T e r r y  K. B e n n e t t
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undoc k i n g s .  C a p t a i n  B a r n e y  E l s e n s o h n  left a  m e e t i n g  in the 

c o n f e r e n c e  room a n d  c a m e  out to talk to me. C a p t a i n  E l s e n s o h n  

said chat there w a s  n o  c o n f l i c t  of i n t e r e s t  w h e n  h e  sat o n  the 

B o a r d  of M a r i n e  Pilots a n d  reviewed m y  a p p l i c a t i o n  for a 

l i c ense upgrade. C a p t a i n  E l s e n s o h n  said h e  r e p r e s e n t e d  the 

s t ate w h e n  he  sits o n  the Board, not SEAPA. H e  t h e n  t o l d  m e  

that " c o m p etition in  the p i l o t  i n d u s t r y  is b a d . "  C a p t a i n  

E l s e n s o h n  said that c o m p e t i t i o n  will lead to " c o m p a n y  p i l o t s "  

a n d  an e r o s i o n  of i n d u s t r y  standards.

22. It is m y  f i r m  c o n v i c t i o n  that the m e m b e r s  of S E A P A  

h a v e  no i n t e n t i o n  w h a t s o e v e r  of cooper a t i n g  w i t h  t h e  B o a r d  or 

m y s e l f  in this m a t t e r .  In e v e r y  c o n v e r s a t i o n  I h a d  w i t h  a 

S E A P A  p i l o t  in K e t chikan, the SEAPA p i lot r a i s e d  t h e  s u b j e c t  of 

"competition." I w a s  to l d  d i r e c t l y  and i n d i r e c t l y  t h a t  I w o u l d  

n o t  get a n y  c o o p e r a t i o n  in getting m y  d o c k i n g s  u n t i l  I s t o p p e d  

c o m p e t i n g  w i t h  SEAPA. A g a i n  and again, S E A P A  p i l o t s  i m p l i e d  

that if I "went along" w i t h  SEAPA, or "joined up", or  " c a m e  

b a c k  to the fold", t h e r e  w o u l d  be a v e r y  d i f f e r e n t  a t t i t u d e  on 

the part of S E A P A  p i l ots.

23. I d o  n o t  b e l i e v e  that it is fa i r  for a p e r s o n  to 

b e  r e q u i r e d  to j o i n  a p a r t i c u l a r  p r i v a t e  a s s o c i a t i o n  i n  o r d e r  

to earn h i s  l i v e l i h o o d  i n  the State of Alaska. A s  I s a i d  

above, it is m y  o p i n i o n  that the m e m b e r s  of S E A P A  i n c l u d e  some 

v e r y  fine and c a p a b l e  p i l o t s .  This does n o t  m e a n  t h a t  t h e y

I I I  

I I I
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s h o u l d  b e  a l l o w e d  to m o n o p o l i z e  the i n d u s t r y  a n d  k e e p  o t h e r  

c a p a b l e  p i l o t s  out of S o u t h e a s t  Alaska.

F U R T H E R  Y O U R  A F F I A N T  S A Y E T H  NAUGHT.

D a t e d  this d a Y  of January, 1991, a t  ,

W a s h i n g t o n .

C a p t a i n ' T e r r y  K. B e n n e t t

S u b s c r i b e d  and s w o r n  b e f o r e  m e  o n  the d a t e  a n d  a t  the 

p l a c e  a b o v e  written.

N o t a r y  Pu b l i c  ^
C o m m i s s i o n  expires: ~ 7 f(  ? / 5 * * /
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Movamber 28, 1990

Captain Dale o. Collins 
Southeastern Alaska Pilots'

Association 
Box 6100
Ketchikan, AK »*>901 

Dear Captain Collins:

At Its  annual seating on November 8-9, 1990, the Board of Marine Pilots 
reviewed the license upgrade application of Captain Terry Bennett. The 
board denied the application hut resolved to request your association’s 
cooperation 1n providing Captain Bennett,the opportunity to meet the 
license upgrade requirements.

Captain Bennett presently holds x Channel Pilot License and has applied 
to upgrade to a United, Step 1, license as a p ilo t on vessals of not 
more than 20,00D gross tons. To qualify for this upgrade, he must submit 
ten dockings and undockings that conform to 12 AAC 56.027.

Because no more than five dockings and five undockings nay be nade under 
the supervision of the same p ilo t, Captain Bennett must perform five 
additional dockings and undockings before receiving a lim ited, Step T, 
license.

The Board of Marine Pilots requests that Southeastern Alaska Pilots' 
Association provide Captain Bennett the opportunity to perform these 
additional dockings and undockings by June 1, 1991. I f  completion is  not 
possible by this date, please notify the board In writing of the date by 
which this may be accomplished.

I f  you have any questions or cowents, please direct them to the board at 
the address above.

Sincerely,

JoAnnt Cummings 
licensing Examiner

JC/dgl8434D
112890a

cc: Terry K. Bennett



December 21, 1990

Captain DaleO. Collins 

Southeastern Alaska Pilots' 

Association 

P.O. Box 6 1 0 0  

Ketchikan, Ak. 99901

Dear Dale,

This is to confirm our phone conversation of Friday December 21, 1990. 

Thank you for your offer of assistance In acquiring the additional 

dockings and undockings required by the Board at their November 

meeting. I expect to be in Ketchikan December 26th and will call or stop 

by your office at that time.ln the me a n t i m e  best wishes for the holidays.

Sincerely,

Terry K. Bennett
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C o m m l a a l n n .

T h is  b i l l  in o lu d ee  s e v e r a l  p r o v is io n s  which w i l l  c r e a t e  now p r o h ib i t i o n s  
on campaign f in a n c e  a o t i v i t y  by S ta te  and m u n ic ip a l  ca n d id a tes  and 
l o b b y i s t s .  I t  a l s o  e s t a b l is h e s  new f i n a n c i a l  d i s c l o s u r e  requirem ents 
f o r  some p u b l i c  o f f i c i a l s .  The Alaska P u b l ic  O f f i c e s  Commission (APOC) 
w i l l  adm in ister  th e se  p r o v is io n s  and in v e s t ig a t e  and a d ju d ia a te  a l le g e d  
v i o l a t i o n s .  This b i l l  a l s o  expands the  scop e  o f  o i v i l  p e n a l t i e s  f o r  a l l  
t h r e e  laws APOC e n fo r c e s /  makes yea r-en d  r e p o r t s  mandatory and c l o s e s  a 
tw o-day r e p o r t in g  gap b e fo r e  e l e c t i o n s .

The Commission supports  t h i s  l e g i s l a t i o n .  Comments a re  l im i t e d  t o  th ose  
s e c t i o n s  where th e  Commission has q u est ion s  o r  c o n c e rn s /  as f o l l o w s :

S e c t io n  4— AS 15 ,13 .077  (page 3/ l in e  2 4 ) ,  I t  app ears  th a t  a d i f f e r e n t  
standard  has been se t  f o r  m u n ic ip a l i t i e s  and th e  S ta te  w ith  regard  t o  
b a l l o t  p r o p o s i t i o n s .  la  t h i s  in t e n t io n a l?  The Commission a n t i c ip a t e s  
th a t  s i g n i f i c a n t  energy w i l l  be spent in  com p la in ts  and re v ie w in g  th e  
co n te n t  o f  campaign l i t e r a t u r e  t o  determine i f  i t  i s  in  support o r  
o p p o s i t io n  t o  a b a l l o t  p r o p o s i t i o n  and i s  f a c t u a l .

S e c t io n  11— «S 15 .13 ,127  (page 7, l in e  1 0 ) ,  This s e c t i o n  e s t a b l i s h e s  a 
p roced u re  f o r  re tu rn in g  i l l e g a l  c o n t r ib u t io n s .  C u rre n t ly ,  e x i s t in g  
r e g u la t io n s  (2 AAC 50.319) p ro v id e  a workable p roced u re  f o r  t h i s ,

S e c t io n  21— AS 3 9 .5 0 .0 2 0 (a )  (page 11, l in e s  2 5 -2 7 ) .  The l a s t  sen ten ce  
o f  t h i s  s e c t io n  was intended  t o  d ea l  w ith  th e  t r a n s i t i o n  o f  boards and 
commissions a t  the  time the C o n f l i c t  o f  I n t e r e s t  law was f i r s t  adopted . 
I t  c o u ld  be d e le te d  ra th er  than amended as i t  i s  no l o n g e r  n e ce s s a ry .

S e c t io n  22— (page 12, l i n e  6) AS 3 9 .3 0 .0 2 0 (c )  and AS 3 9 .5 0 .0 3 5  are 
redundant.

S e c t io n  31— (page 16, l in e  2) AS 3 9 .b0 .160  Statem ents o f  P u b l i c  Record 
and the  l a s t  sentence  o f  AS 3 9 .5 0 .0 2 0 (b )  are redundant.

Karen Boorman 
E xecu tiv e  D ir e c to r

Commissioner
Department of A dm in istration

hrsnd fcnt VinimlttMl HWIIO 7871 MtlMUf /



R e p .  F i n k e l s t e i n
M a r c h  1 6 ,  1 9 9 2

S e c t i o n  1 r a i s e s  t h e  l e v e l  o f  cam paign  c o n t r i b u t i o n  w h ich  
c a n d i d a t e s  m ust i d e n t i f y  b y  d o n o r  from  $100 t o  $ 2 50 , and 
exem pts  c a n d i d a t e s  who do  n o t  r a i s e  o r  sp en d  o v e r  $ 1 ,0 0 0  from  
f i l i n g  APOC r e p o r t s .

S e c t i o n  2 m i r r o r s  s e c t i o n  1 f o r  p o l i t i c a l  g r o u p s .

S e c t i o n  3 p r o h i b i t s  t a k i n g  s u r p lu s  cam paign  fu n d s  as  p e r s o n a l  
in c o m e .  C u r r e n t l y ,  c a n d id a t e s  a r e  p e r m i t t e d  t o  u s e  ca m pa ign  
fu n d s  a s  p e r s o n a l  in com e .

S e c t i o n  4 s a y s  a c a n d i d a t e  may n o t  k n o w in g ly  a l l o w  a l o b b y i s t  
t o  v i o l a t e  s e c t i o n  18 o f  t h e  b i l l  on  t h e  c a n d i d a t e s  b e h a l f ,  
and p r o h i b i t s  t h e  u se  o f  g ov ern m en t  fu n d s  t o  s u p p o r t  o r  o p p o s e  
a c a n d i d a t e  o r  b a l l o t  p r o p o s i t i o n .

S e c t i o n  5 a l l o w s  APOC t o  a d o p t  m ore f l e x i b l e  r e g u l a t i o n s  on  
t h e  " p a i d  f o r  b y "  i d e n t i f i c a t i o n s .

S e c t i o n  6 p r o h i b i t s  t h e  u s e  o f  cam paign  fu n d s  f o r  n o n -ca m p a ig n  
p u r p o s e s  and e s t a b l i s h e s  t im e  l i n e s  f o r  cam paign  f u n d r a i s i n g .  
(F o r  l e g i s l a t i v e  r a c e s ,  June 1 -  D ecem ber 31 o f  t h e  y e a r  
b e f o r e  t h e  e l e c t i o n  and t h e  y e a r  o f  t h e  e l e c t i o n . )

S e c t i o n  7 ch a n g e s  t h e  due d a t e  f o r  APOC y e a r - e n d  r e p o r t s  from  
D ecem ber 31 t o  F e b r u a r y  15 .

S e c t i o n  8 c l o s e s  t h e  t w o -d a y  l o o p h o l e  i n  t h e  c u r r e n t  cam paign  
r e p o r t i n g  r e q u i r e m e n t s .

S e c t i o n  9 and S e c t i o n  1 0 g i v e  APOC t h e  p ow er  t o  a s s e s s  c i v i l  
p e n a l t i e s  f o r  v i o l a t i o n s  o f  t h e  cam paign  f i n a n c e  la w .

S e c t i o n  11 r e q u i r e s  c a n d i d a t e s  t o  r e t u r n  i l l e g a l  
c o n t r i b u t i o n s .

S e c t i o n  12 s a y s  t h a t  APOC w i l l  p u b l i s h  l o b b y i s t  sum m aries 
s e m i - a n n u a l ly  i n s t e a d  o f  q u a r t e r l y .

S e c t i o n  13 d e l e t e s  o b s o l e t e  la n g u a g e  r e l a t i n g  t o  t h e  u s e  o f  
l o b b y i s t s ' p h o t o g r a p h s  in  l o b b y i n g  r e p o r t s  and t h e  l o c a t i o n s  
w h ere  t h e  r e p o r t s  a re  a v a i l a b l e .

S e c t i o n  14 r e q u i r e s  l o b b y i s t s '  e m p lo y e r s  t o  s i g n  l o b b y i s t s '  
r e g i s t r a t i o n  fo rm s  i n s t e a d  o f  s u b m i t t in g  s e p a r a t e  s t a t e m e n t s  
t o  APOC.

S e c t i o n  15 r e q u i r e s  l o b b y i s t s '  e m p lo y e r s  t o  f i l e  r e p o r t s  w i t h  
APOC a n n u a l ly  i n s t e a d  o f  q u a r t e r l y .

S e c t i o n - b y - S e c t i o n  D e s c r i p t i o n  o f  CSHB 1 9 5  (STA)



S e c t i o n  16 c l a r i f i e s  t h a t  o n l y  l o b b y i s t s '  r e p o r t s ,  and n o t  
e m p lo y e r s '  r e p o r t s ,  m ust b e  s u b m it t e d  on t h e  s t a t e d  d a t e s .

S e c t i o n  17 s e t s  t h e  d a t e  t h a t  l o b b y i s t s '  e m p lo y e r s '  annu al 
r e p o r t s  a r e  d u e .

S e c t i o n  18 p r o h i b i t s  a l o b b y i s t  from  h o l d i n g  c e r t a i n  p o s i t i o n s  
i n  ca m p a ig n s ,  and from  u s i n g  s t a t e  r e s o u r c e s  t h a t  a r e  n o t  
a v a i l a b l e  t o  t h e  g e n e r a l  p u b l i c .

S e c t i o n  19 and S e c t i o n  20 g i v e  APOC t h e  a u t h o r i t y  t o  a s s e s s  
c i v i l  p e n a l t i e s  f o r  v i o l a t i o n s  o f  t h e  l o b b y i n g  s t a t u t e .

S e c t i o n  21 c l a r i f i e s  when and how l e g i s l a t i v e  d i r e c t o r s  su b m it  
t h e i r  C o n f l i c t  o f  I n t e r e s t  f o r m s .

S e c t i o n  22 c o d i f i e s  t h e  c u r r e n t  APOC p o l i c y  on  d i s c l o s u r e  o f  
c o n f i d e n t i a l  c l i e n t  r e l a t i o n s h i p s .

S e c t i o n  23 d e l e t e s  u n n e c e s s a r y  la n g u a g e  i n  t h e  c o n f l i c t  o f  
i n t e r e s t  s t a t u t e .

S e c t i o n  24 r a i s e s  t h e  t h r e s h o l d  f o r  d i s c l o s u r e  o f  s o u r c e s  o f  
in co m e  from  $100 t o  $ 1 ,0 0 0  f o r  a l l  p u b l i c  o f f i c i a l s .  The 
s e c t i o n  a l s o  r e q u i r e s  l e g i s l a t o r s ,  l e g i s l a t i v e  d i r e c t o r s  and 
l e g i s l a t i v e  c a n d i d a t e s  t o  p r o v i d e  a d d i t i o n a l  i n f o r m a t i o n  a b o u t  
in co m e  and l o a n s  from  s o u r c e s  w i t h  an i n t e r e s t  i n  p o l i t i c a l  
d e c i s i o n s .  The s o u r c e s  o f  g i f t s  from  f a m i l y  members m ust b e  
r e p o r t e d  i f  t h e  g i f t s  e x c e e d  $ 1 0 ,0 0 0  p e r  y e a r ,  and t h e  s o u r c e s  
o f  n o n - f a m i l y  g i f t s  a r e  r e p o r t e d  i f  t h e y  e x c e e d  $ 1 0 0 .

S e c t i o n  25 d e f i n e s  " s u b s t a n t i a l  i n t e r e s t  i n  l e g i s l a t i v e ,  
a d m i n i s t r a t i v e ,  o r  p o l i t i c a l  a c t i o n " .

S e c t i o n  26 d e l e t e s  a r e f e r e n c e  t o  a s t a t u t e  t h a t  i s  r e p e a l e d  
i n  S e c t i o n  29 o f  CSHB 19 5 .

S e c t i o n  27 g i v e s  APOC t h e  r e s p o n s i b i l i t y  t o  exa m in e  C o n f l i c t  
o f  I n t e r e s t  s t a t e m e n t s .

S e c t i o n  28 and S e c t i o n  29 g i v e  APOC t h e  p ow er  t o  a s s e s s  c i v i l  
p e n a l t i e s  f o r  v i o l a t i o n s  o f  t h e  c o n f l i c t  o f  i n t e r e s t  s t a t u t e .

S e c t i o n  30 exem pts  o f f i c e r s  o f  m u n i c i p a l i t i e s  w i t h  p o p u l a t i o n s  
o f  u n d e r  1 ,0 0 0  from  c o n f l i c t  o f  i n t e r e s t  r e p o r t i n g  
r e q u i r e m e n t s .

S e c t i o n  31 c l a r i f i e s  t h a t  c o n f l i c t  o f  i n t e r e s t  s t a t e m e n t s  a r e  
p u b l i c .

S e c t i o n  32 d e f i n e s  " in c o m e " ,  " l e g i s l a t i v e  d i r e c t o r "  and 
" s o u r c e  o f  in c o m e " .

S e c t i o n  33 r e p e a l s  t h r e e  s e c t i o n s  o f  s t a t u t e .

S e c t i o n  34  s a y s  t h e  b i l l  t a k e s  e f f e c t  on  J a n u a r y  1 ,  1 9 9 3 .



1. A S  2 4 . 4 5 . 0 4 1 ( c ) ,  w h i c h  s a y s  l o b b y i s t s  m a y  s u b m i t  
p h o t o g r a p h s  t o  A . P . O . C .  f o r  p u b l i c a t i o n  in l o b b y i s t  r e p o r t s ;
2. A S  2 4 . 4 5 . 0 5 1 ( 5 ) ,  w h i c h  r e q u i r e s  a l o b b y i s t  t o  r e p o r t  t h e  
i d e n t i t y  of a n y  f i r m  i n  w h i c h  a p u b l i c  o f f i c i a l  h a s  a 
f i n a n c i a l  i n t e r e s t ,  w i t h  w h i c h  t h e  l o b b y i s t  h a s  d o n e  o v e r  $1 0 0  
b u s i n e s s  in a c a l e n d a r  y e a r ;
3. A S  2 4 . 4 5 . 1 1 6 ,  w h i c h  is a n  o u t d a t e d  r e q u i r e m e n t  t h a t  c i v i c  
l e a g u e s  r e p o r t  c o n t r i b u t i o n s  t h e y  r e c e i v e  w o r t h  o v e r  $ 1 00; a n d
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The STATE AFFAIRS Committee considered:

Judiciary
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HB 195

HOUSE BILL NO. 195 CAMPAIGN FINANCE REFORM

"An A ct relating to election cam paigns, regulation o f  lobbying, conflicts o f  interest, and the Alaska Public 

O ffices Commission; and providing for an effective date."

RECOMMENDATIONS: .
be replaced w ith ____________ fj.5  IA& M' STfiJ
[ ] have attached amendments(s) 

C<] do pass 

[ ] do not pass 

[ ] no recommendations 

[ ] individual recommendations 

[ ] additional referral to t h e ____

[XI sam e title 
.[ ] a new title

Committee

ADOPTS: letter o f  Intent

ATTACHES NEW FISCAL NOTE(s): (Dep0

[A] fiscal im pact flonMrJ - A * ^ C ___________

[ ] zero fiscal n o te ___________________________

APPROVES PREVIOUS:

[ ] fiscal n o te (s )________

(Dcpt/Duc)

[ ] zero fiscal note(s)



Date Referred: March 16, 1992 

Dale o f Committee Action: J ^ t / W  

The JUDICIARY Committee considered: 

HOUSE BILL NO. 195
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FURTHER REFERRALS: Finance

HB 195

CAMPAIGN FINANCE REFORM

"An A ct relating to election campaigns, regulation o f lobbying, conflicts o f  interest, and the Alaska Public 

O ffices Commission; and providing for an effective date."

RECOMMENDATIONS 
be replaced w ith______
[ ] have attached amendments(s) 
p> 4  do pass 
[ ] do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to th e__

: o s  \ ° l s  Q v u o j  -

JXC] the same title 
.1 ] a new title

Committee

ADOPTS:

ATTACHES NEW FISCAL NOTE(s):

[ ] fiscal impact__________________

(DcpO

letter of Intent

APPROVES PREVIOUS:

[ ] zero fiscal note

(DepVD«lr)

[X fiscal note(s) ftcW*. - AffoT 3/ l (*?3- 

[ ] zero fiscal note(s)_________________



S T A T E  O F  A I i A S K A

1992 L E G I S L A T I V E  S E S S I O N

F I S C A L  N O T E

B I L L  N O .  C S H B  195 (S A )

Revision D ate :___________________________________________
Title: An Act relating to election campaign, regulation of lobbying.
conflict of interest, etc._____________________________________
Sponsor: Finkelstein______________________________________
Requestor:_____________________________________________
Expenditures/Revenues: (Thousands of Dollars)

Department Affected: Administration
BRU: Alaska Public Offices Commission
Component: Alaska Public Offices Commission

COMPONENT SERIAL NO.

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 212.8 217.9 170.1 175.2 180.5 185.9
TRAVEL 7.0 7.0 2.0 2.0 2.0 2.0
CONTRACTUAL 6.7 26.7 22.5 22.5 22.5 22.5
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 1.7 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 228.2 251.6 194.6 199.7 205.0 210.4

CAPITAL 0 0 0 0 0 0

REVENUE
FUND SOURCE: 0 0 0 0 0 0
FUNDING: (Thousands of Dollars)
GENERAL FUND 228.2 251.6 194.6 199.7 205.0 210.4
FEDERAL FUNDS 0 0 0 0 0 0
OTHER
FUND SOURCE: 0 0 0 0 0 0
TOTAL 228.2 251.6 194.6 199.7 205.0 210.4

POSITIONS:
FULL-TIME 5 5 4 4 4 4
PART-TIME d ) (1) (D 0 ) (1) (1)
TEMPORARY 0 0 0 0 0 0
Estimate of current year impact: _0_
ANALYSIS: (Attach a separate page if necessary.) 

See attached narrative.

Prepared by: Karen Boorman. Executive Directot__________ / ______________ Phone: (907) 276-4176
Division: Alaska Public Offices Commission ________ /_______________  Date: March 25.1992

Approved by Commissioner: Nancy Bear Use^ n ,  , ,___________________________________ ,
Agency: Administration "    Date: T5 Jk

N W  /
3Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc„ & Impacted Agency(ies).

Rev 10/07/91 Page 1 of 3
8/LEG92J08534.KP/1



F I S C A L  N O T E

S T A T E  O F  A L A S K A

1992 L E G I S L A T I V E  S E S S I O N
B E L L  N O .  C S H B  195 (SA)

This bill includes several provisions which will create new prohibitions on campaign finance activity by State and municipal candidates 
and lobbyists. It also establishes new financial disclosure requirements for some public officials. The Alaska Public Offices 
Commission (APOC) will administer these provisions and investigate and adjudicate alleged violations. This bill also expands the 
scope of civil penalties for all three laws APOC enforces, makes year-end reports mandatory and closes a  two-day reporting gap 
before elections.

The campaign finance provisions restrict the ways surplus funds may be disbursed, restrict campaign activities by lobbyists on behalf 
of candidates, impose time limits on fund raising, restrict the use of public funds to influence the outcome of elections and require 
candidates to return illegal contributions. The lobbying provisions restrict lobbyists’ use of State property or resources and prohibits 
them from becoming actively involved in campaign management orfund raising. The financial disclosure provisions require legislators, 
legislative candidates and legislative directors to disclose more detailed information on their loans and sources of income that have 
a substantial interest in legislative, administrative or political action, or are from a lobbyist or a person who has a contract with the 
State for more than $10,000 annually.

The commission anticipates it will incur start up costs as it prepares to assume its duties of administering and enforcing these new 
provisions. Staff must revise forms, manuals and training materials as well as prepare new regulations for commission review. 
Existing staff cannot undertake these start up activities, so new positions would be required.

The commission will receive many ongoing requests for advice about interpretation of the law, including questions such as whether 
a contribution is illegal and thus must be returned, whether a draft group may fund raise before the date allowed for legislators, 
whether a legislator must provide more detailed financial disclosure concerning a client, and whether a local government or school 
district is properly using public funds to influence the outcome of a ballot proposition. Staff will need extra funds to prepare for the 
first election in which candidates must comply with the provisions regarding disbursement of campaign surplus and prohibited uses 
of campaign funds and the stricter financial disclosure requirements. Training sessions to help candidates and contributors of over 
$250 are essential.

The bill makes all violations of the three laws APOC administers subject to civil penalties in addition to criminal penalties. This is a 
more cost effective penalty process for less egregious violations than the criminal penalty process which can require a lengthy 
complaint hearing process and substantial involvement from the Department of Law and potentially the courts.

It is expected that several complaints will be filed each year alleging that a candidate, lobbyist or public entity has violated one of 
these provisions. Potential complaints include allegations that a candidate filed incomplete financial disclosure information, or 
conducted fund raising too soon or too late, and that a municipality used public funds to support a ballot proposition. It is reasonable 
to expect that one complaint each year will proceed to public hearing. This expense cannot be absorbed from funds currently 
budgeted.

The commission will need to hold a hearing in FY 93 and probably FY 94 to adopt regulatory changes. The expenses of such a 
hearing are not funded within the FY 93 or FY 94 budget.

In order to meet the mandates of the new law, the commission will need to add a professional staff member (Associate Coordinator- 
Range 18) to investigate complaints, draft regulations and provide compliance advice. For the first two years, a paraprofessional staff 
member (Regulations Specialist ll--Range 16) will be necessary to help draft regulations, develop manuals, revise forms and conduct 
training. An Administrative Assistant I (Range 12) will be needed to provide ongoing compliance advice, compare and examine 
reports and process civil penalties for candidates and groups. A Clerk IV (Range 9) will be needed to handle the additional paperwork 
and extra typing that cannot be absorbed by the one secretary in the Anchorage office.

The commission's current office space in Anchorage is too small to house these new positions. Modest sized space is available in 
the building and could be made funct'onal with minor remodeling. Two desks, chairs and telephones will be required as well.

The Juneau office will require additional staff to provide compliance advice, assist in investigations, and process civil penalties under 
the lobbying law. In order to meet this need and provide assistance to the lobbying administrator without creating the need for 
additional office space, furniture and equipment by adding additional positions, the commission requests upgrading of the current part- 
time Clerk III position to a full-time, year round administrative assistant position.

A detailed breakdown of the costs associated with administration and enforcement of this bill is attached.

8 /L E G 9 2 /0 8 5 3 4 .k p /2  P ag e  _ 2 _  o f _ 3 _



F I S C A L  N O T E

S T A T E  O F  A L A S K A

1992 L E G I S L A T I V E  S E S S I O N
B I L L  N O .  C S T T B  195 (SA)

HB 195 
APOC Estimated Costs 

FY 93

Personnel:

Travel:

Associate Coordinator-Range 18A $ 59,705
' Regulations Specialist ll--Range 16A 52,422
Administrative Assistant l-Range 12A (Anchorage) 41,279
Clerk IV--Range 9A (Anchorage) 35,261
Administrative Assistant l--Range 12A (Juneau) 24,111

(Upgrade from Clerk III, six months) $2 i2 ,77o

' Regulations hearing $3,000
Training 4,000

Contractual Services:

***
***

$7,000

Instruction/education materials $2,500
(design, print, postage for 
amended forms and manuals)

Office space: 350 square feet @  $1.00 sq. ft./month 4,200

$6,700

** Legal Fees $20,000

Hearings, Witness Fees, Subpoenas, Transcripts 

Equipment:
Desk and Chairs (2) $1,200
Phone Installation/Equipment (2) 500

$1,700

* Funding for Regulations Specialist, travel for regulations hearing required for FY 93 and FY 94 only.

** Complaint investigation funds (legal fees) will be necessary after FY 93.

*** Equipment necessary for FY 93 only.

Personal Services projected to increase at 3 percent per year for merit increases.

8/LEG92/08534.kp/3 Page 3 of 3



»

1992 LEGISLATIVE SESSION

STATE OF ALASKA i i i L L  i \ u .  c a t i t t  t y g  i a i A )

Revision Date: ________________________
Title: "...relating to election cam paigns.

Department Affected: Department of Law
BRU: Legal Services______________________

regulation of lobbying..." Component: Operations
Sponsor: Representative Finkelstein
Requestor: House Jud iciary  Committee_______

Expenditures/Revenues: (Thousands of Dollars)

COM PO NENT S E R IA L

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE 
FUND SOURCE: i

FUNDING: (Thousands of Dollars)
GENERAL FUND -0- -0- -0- -0- -0-
FEDERAL FUNDS I
OTHER
FUND SOURCE:
TOTAL :

POSITIONS:
FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME
TEMPORARY

Estimate of current year impact:
ANALYSIS: (Attach a separate page if necessary.) 

Please see the attached analysis.

JL . 11
Prepared by: Richard I. Peoues. Director/ I_______
Division: Administrativd~Services(TSerwcgs fl ~  iX

Approved by Commissioner: Charles E. Cole. AttornevilGeneral_____
Agency: Department of Law________________________________

Phone: 465-3672
Date: April 10. 1992

Date: April 10. 1992

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).

Rev 10/07/91 Page 1 of _3_



C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

Fo r  B i l l / R e s o l u t i o n  No.  c s h b  195 ( STA)

T h i s  b i l l  a m e n d s  s e v e r a l  s t a t e  s t a t u t e s  c o n c e r n i n g  
e l e c t i o n  c a m p a i g n s ,  r e g u l a t i o n  o f  l o b b y i n g ,  c o n f l i c t s  of i n t e r e s t  
a n d  t h e  A l a s k a  P u b l i c  O f f i c e s  C o m m i s s i o n .  T h e  b i l l  e x e m p t s  
c a n d i d a t e s  w h o  r a i s e  a n d  s p e n d  $ 1 , 0 0 0  or  l e s s  in an e l e c t i o n  
c a m p a i g n  f r o m  t h e  s t a t e ' s  u s u a l  c a m p a i g n  f i n a n c i n g  r e p o r t i n g  
r e q u i r e m e n t s ,  a n d  it i n c r e a s e s  t h e  i n d i v i d u a l  m i n i m u m  r e p o r t a b l e  
c a m p a i g n  c o n t r i b u t i o n  f r o m  $ 1 0 0  t o  $250. T h e  b i l l  a l s o  e s t a b l i s h e s  
r u l e s  f o r  t h e  d i s t r i b u t i o n  of  c a m p a i g n  f u n d s  t h a t  r e m a i n  u n e x p e n d e d  
a n d  u n o b l i g a t e d  a f t e r  a c a m p a i g n  h a s  e n d e d  o r  a t  t h e  t i m e  a 
c a n d i d a t e  c e a s e s  t o  b e  a c a n d i d a t e .  T h e  b i l l  a m e n d s  AS 1 5 . 1 3  to  
m a k e  c l e a r  t h a t  c a m p a i g n  a c t i v i t i e s  by  l o b b y i s t s  t h a t  a r e  
p r o h i b i t e d  b y  A S  2 4 . 4 5 . 1 2 1 ( a ) ( 9 ) ,  a n d  a l s o  p r o h i b i t e d  u n d e r  AS 
15.13.

T h e  b i l l  p r o h i b i t s  t h e  u s e  of p u b l i c  f u n d s  t o  s u p p o r t  or 
t o  o p p o s e  t h e  e l e c t i o n  o f  .a c a n d i d a t e ,  a n d  t h e  b i l l  p r o h i b i t s  
m u n i c i p a l i t i e s  f r o m  u s i n g  p u b l i c  f u n d s  t o  s u p p o r t  or o p p o s e  a 
b a l l o t  p r o p o s i t i o n  or  t h e  e l e c t i o n  of a c a n d i d a t e .  H o w e v e r ,  t h e  
b i l l  d o e s  n o t  p r o h i b i t  m u n i c i p a l i t i e s  f r o m  u s i n g  p u b l i c  f u n d s  t o  
p r o v i d e  f a c t u a l  i n f o r m a t i o n  t o  t h e  p u b l i c  r e g a r d i n g  a b a l l o t  
p r e p o s i t i o n .

A S  1 5 . 1 1  is a l s o  a m e n d e d  t o  p r o h i b i t  t h e  u s e  of c a m p a i g n  
f u n d s  f o r  t h e  p e r s o n a l  u s e  o f  a c a n d i d a t e  o r  a n o t h e r  p e r s o n ,  
i n c l u d i n g  i n t e r e s t  e a r n e d  o n  c a m p a i g n  funds. U s e  of c a m p a i g n  f u n d s  
as a l o a n  t o  a n o t h e r  p e r s o n  o r  gr o u p ,  k n o w i n g l y  p a y i n g  m o r e  t h a n  
f a i r  m a r k e t  v a l u e  f o r  g o o d s  o r  s e r v i c e s ,  a n d  p a y i n g  f i n e s  or 
m o n e t a r y  p e n a l t i e s  w o u l d  a l s o  b e  p r o h i b i t e d .  T h e  b i l l  w o u l d  a l s o  
p l a c e  t i m e  l i m i t a t i o n s  o n  c a m p a i g n  c o n t r i b u t i o n s ,  l i m i t i n g  t h e  
p e r i o d  in w h i c h  c o n t r i b u t i o n s  c o u l d  b e  s o l i c i t e d  o r  a c c e p t e d  to 
J u n e  1 in t h e  y e a r  p r e c e d i n g  t h e  e l e c t i o n  t h r o u g h  t h e  d a t e  of 
e l e c t i o n ,  e x c e p t  c a n d i d a t e s  f o r  t h e  l e g i s l a t u r e  w o u l d  b e  p r o h i b i t e d  
f r o m  s o l i c i t i n g  o r  a c c e p t i n g  c a m p a i g n  c o n t r i b u t i o n s  b e t w e e n  J a n u a r y  
1 a n d  M a y  31.

T h e  b i l l  a m e n d s  l o b b y i n g  r e p o r t i n g  p r o v i s i o n s  i n  AS 
24.45, m a k i n g  c e r t a i n  q u a r t e r l y  r e p o r t s  s e m i - a n n u a l  o r  a n n u a l ,  a n d  
it p r o h i b i t s  a l o b b y i s t  f r o m  u s i n g  s t a t e  p r o p e r t y  or r e s o u r c e s  
u n l e s s  t h e  u s e  is n o m i n a l  a n d  a v a i l a b l e  t o  t h e  g e n e r a l  p u b l i c .  
L o b b y i s t s  w o u l d  a l s o  be  p r o h i b i t e d  f r o m  s e r v i n g  a s  a n  o f f i c e r  i n  a 
c a n d i d a t e ' s  c a m p a i g n  or s e r v i n g  as a m e m b e r  o f  a f i n a n c e  o r  f u n d­
r a i s i n g  c o m m i t t e e .  L o b b y i s t s  w o u l d  be  p e r m i t t e d  to m a k e  p e r s o n a l  
c o n t r i b u t i o n s  t o  o r  p e r s o n a l l y  a d v o c a t e  on  b e h a l f  of a c a n d i d a t e .

L ast, t h e  b i l l  p r o v i d e s  f o r  c i v i l  p e n a l t i e s  u p  t o  $ 2 0 , 0 0 0  
f o r  v i o l a t i o n s  o f  a n y  p r o v i s i o n s  w h e r e  a p e n a l t y  is n o t  a l r e a d y  
p r e s c r i b e d .
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T h e  b i l l  w i l l  p r o b a b l y  n o t  h a v e  a f i s c a l  i m p a c t  o n  t h e  
D e p a r t m e n t  of Law, e x c e p t  t h a t  w e  may, f r o m  t i m e  t o  t i m e ,  h a v e  t o  
d e f e n d  t h e  c o m m i s s i o n  in r e s p e c t  t o  u p h o l d i n g  t h e  n e w  c i v i l  p e n a l t y  
p r o v i s i o n s .  W e  b e l i e v e  t h a t  t h i s  n e w  a c t i v i t y  c a n  b e  h a n d l e d  u s i n g  
e x i s t i n g  r e s o u r c e s .  H o w e v e r ,  if t h i s  a c t i v i t y  b e c a m e  p r o l o n g e d ,  o r  
o t h e r w i s e  c a u s e s  a s u b s t a n t i a l  n e w  cost, w e  w o u l d  h a v e  t o  s e e k  
a d d i t i o n a l  f u n d i n g  t o  h a n d l e  t h i s  work.
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This bill includes several provisions which will create new prohibitions on campaign finance activity by State and municipal 
candidates and lobbyists. The Alaska Public Offices Commission (APOC) will administer these provisions and investigate and 
adjudicate alleged violations. This bill also expands the scope of civil penalties for all three laws APOC enforces, makes 
year-end reports mandatory and closes a two-day reporting gap before elections.

The campaign finance provisions restrict the ways surplus funds may be disbursed, restrict campaign activities by lobbyists 
on behalf of candidates, impose time limits on fund raising, prohibit the use o ' public funds to influence the outcome of elections 
and forbid the use of campaign funds for personal benefit. The lobbying provisions prohibit lobbyists from using State property 
or resources and from becoming actively involved in campaign management or fund raising.

The commission anticipates it will incur start up costs as it prepares to assume its duties of administering and enforcing these 
new provisions. Staff must revise forms, manuals and training materials as well as prepare new regulations for commission 
review. Existing staff cannot undertake these start up activities, so new positions would be required.

The commission will receive many ongoing requests for advice about interpretation of the law, including questions such as 
whether a planned campaign expenditure is permissible because it may be a personal benefit, whether a draft group may fund 
raise before the date allowed for legislators and whether a local government or school district is properly using public funds 
to influence the outcome of a local election. Staff will need extra funds to prepare for the first election in which candidates must 
comply with the provisions regarding disbursement of campaign surplus and prohibited uses of campaign funds and to give 
training sessions to help candidates comply.

The bill makes all violations of the three laws APOC administers subject to civil penalties in addition to criminal penalties. This 
is a more cost effective penalty process for less egregious violations than the criminal penalty process which can require a 
lengthy complaint hearing process and substantial involvement from the Department of Lav/ and potentially the courts.

It is expected that several complaints will be filed each year alleging that a candidate, lobbyist or public entity has violated one 
of these provisions. Potential complaints include allegations that a candidate used campaign funds for a personal benefit, 
closed down a campaign account improperly, or conducted fund raising too soon or too late. It is reasonable to expect that 
one complaint each year will proceed to public hearing. This expense cannot be absorbed from funds currently budgeted.

The commission will need to hold a hearing in-FY 93 to adopt regulatory changes. The expenses of such a hearing are not 
funded within the FY 93 budget.

In order to meet the mandates of the new law, the commission will need to add a professional staff member (Associate 
Coordinator-Range 1 £) to investigate complaints, draft regulations and provide compliance advice. For the first year only, a 
paraprofessional staff member (Regulations Specialist ll--Range 16) will be necessary to help draft regulations, develop 
manuals, revise forms and conduct training. An Administrative Assistant I (Range 12) will be needed to provide ongoing 
compliance advice, compare and examine reports and process civil penalties for candidates and groups. A Clerk IV (Range 9) 
will be needed to handle the additional paperwork and extra typing that cannot be absorbed by the one secretary in the 
Anchorage office.

The commission's current office space in Anchorage is too small to house these new positions. Modest sized space is 
available in the building and could be made functional with minor remodeling. Two desks, chairs and telephones will be 
required as well.

The Juneau office will require additional staff to provide compliance advice, assist in investigations, and process civil penalties 
under the lobbying law. in order to meet this need and provide assistance to the lobbying administrator without creating the 
need for additional office space, furniture and equipment by adding additional positions, the commission requests upgrading 
of the current part-time Clerk III position to a full-time, year round administrative assistant position.

A detailed breakdown of the costs associated with administration and enforcement of this bill is attached.

8/LEGS2/00216B.KP/2 Page 2 of 3



I
FISCAL NOTE

STATE OF ALASKA
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BILL NO.^HB 195^5T/0

HB 195 
APOC Estimated Costs 

FY 93

Personnel:
Associate Coordinator-Range 18A 

•Regulations Specialist ll--Range 16A 
Administrative Assistant l-Range 12A (Anchorage) 
Clerk IV--Range 9A (Anchorage)
Administrative Assistant l--Range 12A (Juneau) 

(Upgrade from Clerk III, six months)

Travel:
* Regulations hearing 

Training

Contractual Services:

Instruction/education materials $2,000
(design, print, postage for 
amended forms and manuals)

Office space: 350 square feet @  $1.00 sq. ftimonth 4.200

$6,200

•* Legal Fees $16,250

Hearings, Witness Fees, Subpoenas, Transcripts

Equipment:
* Desk and Chairs (2)
* Phone Installation/Equipment (2)

* Funding for Regulations Specialist, travel for regulations hearing, and office equipment required for FY 93 only.

** Complaint investigation funds (legal fees) will be necessary after FY 93.

Personal Services projected to increase at 3 percent per year for merit increases.

$1,200 
500

$1,700

$ 59,705 
52,422 
41,279 
35,261 
24,111

$212,778

$3,000
2.000

$5,000

8/LEG92/00216B.KP/3 Page 3 of 3
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' U N I T E D  B O O K  I N L E T  D R I F T  A S S O C I A T I O N

P.O. Pox 4649 KENAl, ALASKA 99611• i ,

(907)283-3600 FAX (907) 283-3306

 ... .." U C I D A O P P O S E S  H B  196 &  ITS O B J E C T I V E  O F  L O W E R I N G

FURTHER LIABILITY STANDARDS FOR RAC’S 
April 2, 1991

1, In both 1 9 8 9  &  1 9 9 0  the A l a s k a  legislature l o w e r e d  the standard 

of liability for R A C ’s f r o m  the no r m a l  standard of "strict liability", i.e. 

liable for w h a t e v e r  injuries the person caused, w h e t h e r  h e  w a s  negligent 

or not.

Rr.e.sjgnlly

1. R A C ’s are O N L Y  liable if they are negligent or e n g a g e d  in • 

Intentional misconduct.

2. R A C ’s are O N L Y  liable w h e n  his or her o w n  acts or o m i s s i o n s  c a u s e  

injuries.

3. in 1 9 8 9  legislature stated that:

“T o  s h o w  negligence by a re s p o n s e  action contractor, a cla i m a n t  

m u s t - s h o w  that the acts or o m m i s s i o n s  of the contractor u n der the

rcep en eo  a c t io n  c o n t r a c t  w oro  not in a c co rd an ce  w ith  g en e ra lly  a c c e p te d
professional s t a n d a r d s  and practices at the t i m e  their r e s p o n s e  action 

services w e r e  performed.

4. N e g l i g e n c e  is found O N L Y  w h e n  it w o u l d  be u n r e a s o n a b l e  to act as

t h e  l i a b l e  p a r t y  d id ,  in th e  c i r c u m s t a n c e s  s u r r o u n d in g  t h e  r e s p o n s e  a c t io n .

5. A s  proposed, the R A C  w o u l d  b e  i m m u n i z e d  f r o m  liability for r o gue 

actions taken that w e r e  contrary to applicable plans a n d  orders of the 

a g e n c y  directing the response.

C u r r e n t  s t a n d a r d s  are suff1c.1ent_tQ_cove^the liability exp o s u r e  of 

all R A C ’s - including f i s h e r m e n  and local c o m m u n i t i e s .

A d m in is t r a t iv e  A s s is t a n t , U C I D A
UN10Q10S -  SaidJJd ‘ 331 ze:6 1 T6, 20 add
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V  U N I T E S  B O O K  I N L E T  D R I F T  A S S O C I A T I O N

P.O. Box 4649 KENAl, ALASKA 99611
*"V“VrT2-

\C \ i ^ j  (907) 283*3500 FAX(907) 283-3306

“ - U C I D A  O P P O S E S  H B  196 &  ITS O B J E C T I V E  O F  L O W E R I N G

FURTHER LIABILITY STANDARDS FOR RAC’S 
April 2, 1991 -

1. In both 1 9 8 9  &  1 9 9 0  the A l a s k a  legislature l o w e r e d  the standard 

of liability for R A C s  f r o m  the nor m a l  standard of “strict liability”, i.e. 

liable for w h a t e v e r  injuries the person caused, w h e t h e r  h e  w a s  negligent 

or not.

Presently

1. R A C ' s  are O N L Y  liable if they are negligent or e n g a g e d  in • 

intentional m i s c o n d u c t

2. R A C ’s are O N L Y  liable w h e n  his or her o w n  acts or o m i s s i o n s  c a u s e  

Injuries.

3. in 1 9 8 9  legislature stated that:

“T o  s h o w  negligence by a re s p o n s e  action contractor, a c l a i m a n t  

m u s t s h o w  that the acts or o m m i s s i o n s  of the contractor u n d e r  the

ro ep en co  a c t io n  c o n t r a c t  w oro  not In a c co rd an ce  w ith  g en e ra lly  a c c o p te d
professional s t a n d a r d s  a n d  practices at the t i m e  their r e s p o n s e  action 

services w e r e  performed.
■

4. N e g l i g e n c e  Is found O N L Y  w h e n  it w o u l d  b e  u n r e a s o n a b l e  to act as

t h e  l i a b l e  p a r t y  d id ,  in t h e  r l r c u m s t a n c e g  s u r r o u n d in g  t h e  r e s p o n s e  a c t i o n .

5. A s  proposed, the R A C  w o u l d  be i m m u n i z e d  f r o m  liability for r ogue 

actions taken that w e r e  contrary to applicable plans a n d  or d e r s  of the 

a g e n c y  directing the response.

C u r rent s t a n d a r d s  are sufficient to c o v e r  the liability <*m <;nrp a f 

all R A C ’s - including f i s h e r m e n  a n d  local c o m m u n i t i e s .

A d m in is t r a t iv e  A s s is t a n t , UCI D A
UMiOQlOS -  Sdldddd - 3 3 1  2E:6T T6, 20 add
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A  T 5 i L L  t I i F d S O W

’’ ’ f a / #  -- 9 o 7  - 4 ^ 5  - o ? a 7 7

Company I Organization;____________  .._______________ -___

7 b

URGENT V NORMAL

F r o m

Remarks:

■ \J\l . S T E / E  T ) a ( L A _  O f f ic e # :  ' '  6  90P

Pages to follow  f )     + —

/Vetfje call (202) 408-5700 if there is a problem with the transmission

?



FROM■ MSRC-UASHINGTON DC TO: MflR 26, 1991 6:08PM aggg
Enclosure (1)

I I

A Model State Act Regarding Limited Immunity 
for Persons Responding to Oil Spilli

proposed by the 
Marine Spill Response Corporation

This model State Act makes State law consistent with new federal oil spill legislation that 
provides limited immunity from liability for removal costs and damages for those person* 
responding to an oil spill or the threat o f  an oil spill. Tho immunity applies if those activities, 
are performed In a manner consistent with the Federal National Contingency Plan (NCP), or 
under the direction of the Federal On-Scene Coordinator (OSC) o r the appropriate State official 
Because the plans and orders may not cover every detail or eventuality o f a spill response, 
actions that arc In keeping with the overall objectives o f the plans or Coordinator's orders are 
deemed to be within the scope of this Act.

Just as with response to fire, response to an oil spill must be immediate and decisive. Like 
firemen, oil spill responders cannot control the timing or location o f their work. Both types o f 
responders must take immediate action based on very limited information, attacking the problem 

, quickly if there is to be any realistic chance o f mitigating the worst harm. Limited immunity for 
firefighters has been long recognized because o f these circumstance*, and this bill extends similar 
protection to oil spill responders.

Without similar immunity, the enormous financial risks and liability exposures associated 
with spill response will deter those persons who are not responsible for the initial spill, such as 
cleanup contractors, fishermen, and barge owners, from prompt, aggressive cleanup, or even from 
any response at alL The United States Congress recognized the need to provide limited 
immunity to oil spill responders in the O il Pollution Act o f 1990. However, Congress did not 
preempt State oil spill liability laws, so a similar provision is needed in State law. Federal and 
State responder liability laws should be uniform. To respond decisively, responders must be able 
to act without being forced to consider the boundaries or interaction o f vaiying liability regimes.

The liability for damages resulting from the oil spill cleanup efforts fills  on the party 
responsible for the initial discharge, not on persons trying to help clean up or mitigate the 
damage. Under this b ill victims o f oil spill damage will have a means o f compensation. They 
may recover from the person responsible for the initial discharge or, where the responsible party 
is unidentified or unable to pay, from the federal Oil Pollution Fund (and, perhaps a State fond. 
If provided by State law). In addition, Immunity for responders is limited. It does not extend 
to actions for personal injury or wrongful death, or for actions that rise to the level o f gross 
negligence or willful misconduct

Some States provide immunity only to those persons who do not charge fo r their setvices. 
Refusing Immunity to persons who charge for their services In the context o f catastrophic oil 
spills works to deny the public the benefit o f cooperatives and subcontractors who have the 
expensive oil spill response equipment and trained personnel that are the key to mitigating 
damage from the sp ill but who must be able to charge for their services in order to maintain 
their readiness. Volunteer responders have a role, too, but professional responders equipped 
with their equipment and training have the greatest likelihood o f making a significant difference 
in the spill response. Thus, this act covers all responders, whether they volunteer o r work for
p»y-
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This draft Sute legislation was developed by the Marine Spill Response Corporation 
(MSRC), a nonprofit mutual benefit corporation organized exclusively to promote the welfare 
o f the public by mitigating environmental damage to the coastal and certain upstream waters o f 
the United States. This newly created organization seeks to establish a program to render its 
best efforts to contain and cleanup certain large oil spills beyond local response capabilities. It 
will use funds provided by the oil and shipping industries to build, staff and equip five regional 
response centers and numerous prepositfoned equipment sites. Together with a host o f other 
responders, MSRC hopes to dramatically improve this nation's ability to respond to large oil 
spills in consul and tidal areas, in part through bold and decisive response to a split event 
Responder immunity is a critical requirement for that type o f rapid response.

1 Section 1. [Short T i t l e . )  This act may bo cited as the [State] Act Regarding Liability tor
2  Persons Responding to Oil Spills.

9

1 Section 1  [jD e f i n i t i o n ! ] For the purposes o f this Act the term:
2 (1) 'damages' means damages o f any kind for which liability may exist under the laws
3 • o f this State resulting from, arising out of; or related to the discharge o r threatened dlschargo
4  o f oiL
5 (2) 'discharge* means any emission (other than natural seepage), Intentional or
6 unintentional, and includes, but is not limited to, spilling, leaking, pumping, pouring, emitting,
7  emptying, or dumping;
8  (3) 'Federal On*Sccne Coordinator' means the federal o fflda l predesignated by the U.S.
9  Environmental Protection Agency o r the U.S. Coast Guard to coordinate and direct; federal

10 responses under subpart D, or the official designated by the lead agency to coordinate and direct
11 removal under subpart E. o f the National Contingency Plan;
12 (4 ) "National Contingency Plan' means the National Contingency Plan prepared and
13 published under section 311(d) o f the Federal Water Pollution Control Act (33 U .S.C 1321(d)),
14 as amended by the O il Pollution Act o f 1990, Pub. L  No. 101-380,104 S t t t  484 (1990);
15 (5) 'oil* means ofl o f any kind or in any form, including, but not limited to, petroleum,
16 fuel 00, sludge, ofl refuse, and oil mixed with wastes other than dredged spoil;
17 (6 ) 'person* means an individual, corporation, partnership, association, State,
18 municipality, commission, or political subdivision o f a State, o r any Interstate body.
19 (7 ) 'removal costs* means the costs o f removal that are incurred after a discharge or
20 oil has occurred or, in any case in which there is a substantial threat o f  a discharge o f oil, the
21 costs to prevent, minimize, or mitigate oil pollution from auch an incident;
22 (8 ) 'responsible party* means a responsible party as defined under {  1001 o f the Oil
23 Pollution Act o f 1990, Pub. L  No. 101-380,104 Stab 484 (1990).

1 Section 3. [ E x e m p t i o n  F r t m  L i a b i l i t y . )

2  (a) Notwithstanding any other provision o f law, a person b not liable for removal costs
3 or damages which result from actions taken or omitted to be taken in the course o f rendering
4 care, assistance, o r advice consistent with the National Contingency Plan o r  as otherwise directed

2
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5  by the Federal On-Seenc Coordinator [or by the State official with responsibility fo r oil spill oil
6  response).
1  (b) Subparagraph (a ) docs not apply-
8 (1) to a responsible party,

9 (2) with respect to personal Injury o r wrongful death; or
10 (3) If the person is grossly negligent o r engages In willful misconduct
11 (c) A responsible party is liable for any removal costs and damages that another person
12 is relieved o f under subparagraph (a ).
13 (d) Nothing in this section affects the liability o f a responsible party tor o il spill
14 response under Sute law.
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Marine Spifl Response Corporation 
G. Stephen Dues 
Vice President
Readiness Rnd External Affairs

/ M S R C #

M a r c h  2 5 , 1 9 9 1

Representative Bill H u d s o n  •;

C h a i r m a n  !:

H o u s e  Special Committee on Oil a n d  G a s  

Alaska H o u s e  of Representatives

P.O. B o x  V  ;

State Capitol f
Juneau, Alaska 99811 '}

V
It

D e a r  Mr. Chainnan: t

In your letter of M a r c h  6,1991 addressed to our General Counsel Mr. 

Joseph E. Lees, you asked for c o m m e n t s  on H B  196. W e  h a v e  carefully reviewed 

the bill. Sections 1,2,3 and Sec. 5, (46.03.825) are of particular interest to M S R C .  

In general, M S R C  supports state legislation that enacts a limited immunity for all 

oil spill responders as protective as die provision found in P L  101-380. It appears 

that the intention of H B  No. 196 is to accomplish this and therefore our c o m m e n t s  

are intended to help bring about this end. For your convenience I a m  enclosing 

m o d e l  legislation on responder i m m u n i t y  that M S R C  has prepared to assists states 

as they consider this legislative issue.

T h e  language of H . B  196 concerns itself with “response action 

contractors'’, a defined term in the proposed legislation. M S R C  feels that limiting 

i m m u n i t y  to this category of responders is not in consonance with the intent of die 

legislation. A s  noted in the bill/s preamble, limited i m m u n i t y  is needed because it is 

in the public interest to promote a bold, vigorous response during emergencies.

Y e t  a "response action contractor” is a person w h o  m u s t  act pursuant to a written 

contract or agreement to provide “response Actions”. (See 46.03.826(15).)

T o  assure themselves that they qualify for responder i m m u n i t y  however, they first 

h a v e  to assure that written contracts are in place. This could delay the response 

a n d  thus b y  limiting immunity on the basis of a responders status as a "response 
action contractor”, the state will limit the quality of the response needed during 

spills.

1350 I Sir**. NW 6l*« 300 W uM ftfon. DC 20005 Telophon* 202 408 8700 Fax 202 371 0401
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T h e  language of Section 2  of the bill could be interpreted to m a k e  oil spill 

responders liable/if a spill occurs f r o m  one of tfyeir vessels during response 

andcleanup operations. (See Sec. 46.03.822)). This is inconsistent with the stated 

purpose of the bill to provide responders with a limited i m m u n i t y  because they are 

required to act under emergency conditions. Oil spill containment vessels (barges, 

draconcs, etc.) are a critical, integral part of a responder’s offshore operations. T o  

limit a responder’s immunity with respect to such an important part of spill 

response operations renders all response operations hostage to the dangers of a 

simple negligence standard, rather than gross negligence or willful misconduct 

standard of the bill.

Specific comments, keyed to the draft bill, are provided in an additional 

enclosure. In general these are clarifications of bill language to insure that:

(1) all responders are provided with immunity irrespective of their status as 

operating under a contract, volunteer, etc.,

(2) spills from response vessels will not convert the status of a responder to a 

responsible party.

Thank you for your opportunity to provide you with our insights into this 

important piece oflegislation. Please d o n’t hesitate to contact m e  if there is 

anything further you m a y  need.

Sincerely,

' A -  

G. S. D u c a  

Vice President

Readiness and External Affairs

Enclosures

2
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Enclosure (2)

P A Q E / U N B

1/1

1/1-2

2/21

2/22-23

3/8-11

R E M A R K S
Delete “civil”. Statutes generally provide specific penalties for 

acts that are d e e m e d  to b e  criminal offenses. R e m o v i n g  the 

word “civil” clarifies the intent of the statute.

Delete “response action contractors” and replace it with 

“responders”. (“Responder(s)” should be  used wherever “oil 

spill contractor(s)” appears in the bill.) All responders to an oil 

spill need to have a limited i m m u n i t y  as they go about the w o r k  

of responding to and mitigating the effects of a release, whether 

or not they have a response action contract. T h e  b&jis for this 

limitation rests u p o n  the need for bold, vigorous actm in the face 

of the emergency conditions, lack of information/conflicting 

information, the responder’s inability to control essential 

elements that directly affect his operations, such as the 

weather during a spill and the limitations of technology on  the 

efficacy of the operations that h e  is able to undertake. For 

example bird/animal rescue a n d  c o m m u n i t y  volunteers face 

the same category of problems as those responding to the spill 

with mechanical cleanup capabilities.

“limiting the liability of innocent” should be  changed to, 

“providing a limited immunity to”.

Delete, “arc...spill.” and replace with, “do  not constitute gross 

negligence or willful misconduct a n d  are consistent with the 

National Contingency Plan ( N C P )  or as otherwise direct b y  the 

President or by a State official with responsibility for oil spill 

response. This immunity docs not apply to cases of personal 

injury or wrongful death.”

This subparagraph appears to m a k e  the responder liable for 

releases of hazardous materials f r o m  o n e  of his vessels 

(barges, dracones, etc.) e n g a g e d  in receiving recovered oil/oily 

wastes that w o u l d  be categorized as hazardous substances.

The collection of recovered oil/oily debris is a critical, integral 

task in the response and cleanup operational scenario. T o  limit 

his immunity with respect to such a n  important part of spill 

response operations renders all response operations hostage to
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3/12-17 

4/8 

4/9-11

4/15-17

the dangers of a simple negligence standard, rather than gross 

negligence or willful misconduct standard of performance of 

the bill.

This sub-scction also appears not to provide a limited immunity 

for a critical portion of response and cleanup operations. (See 

previous remarks for supporting rationale.)

Given the complexity of Alaska’s liability laws, it is important 

that the immunity provision be begin with the phrase, 

“Notwithstanding any other provision of law,”.

“acL.coordinator”. R e c o m m e n d  replacement of this portion of 

the bill with, “w h o  renders care, assistance or advice for a 

release or threatened release of oil that is consistent with the 

National Contingency Plan ( N C P )  or as otherwise directed by  

the President or by the state official with responsibility for oil 

spill response.” See previous remarks for supporting rationale.

This sub-section also appears not to provide a limited immunity 

for a critical portion of response and cleanup operations.

Section 46.03.825(a)(1) provides an exception to responder 

immunity if the response action contractor w o u l d  ha v e  been 

liable for the release or threatened release under state of 

federal law even “if that contractor h a d  not carried out a 

response action” with respect to the release or threatened 

release. This section m a y  simply be trying to prevent the spiller 

from taking advantage of the immunity. H o w e v e r  this provision 

could apply to non-spiller responders too. For example, there 

m a y  be liability under the Alaska law for a person w h o  fails to 

comply with the terms and conditions of a response action 

contract of a remedial action plan, or a contingency plan. Thus, 

if a responder has a contract with a potential spiller to respond 

in a certain way, then under the state l a w  the contractor m u s t  

respond in accordance with the contract. This could m a k e  the 

responder liable for the release “if that contractor h a d  not 

carried out a response action”. A s  a result, the responder m a y  

be denied immunity.

2
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4/after 21' R e c o m m e n d  add a provision that m a k e s  the responsible party 

liable for removal costs and d a m a g e s  that another person is 

relieved of under this section of the bill. (See M S R C  m o d e l  

bill)
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K enai, A la sk a  99611TELEPHONE 283-7535 FAX 907-283-3014

C I T Y  O F  K E N A I

R e p r e s e n t a t i v e  B i l l  H u d s o n , C h a i rm a n
H o u s e  O i l  a n d  G a s  C o m m it te e
S t a t e  o f  A la s k a
P . O .  B ox  V
J u n e a u , AK 9 9 8 1 1

R E : M OUSE B IL L  1 9 6  -  L IA B IL IT Y  L IM IT S  F O R  O IL  C L E A N -U P
CO N TRA CTO RS

T h e  C i t y  C o u n c i l  o f  t h e  C i t y  o f  K e n a i ,  a t  t h e i r  m e e t i n g  o f  
A p r i l  3 ,  1 9 9 1  u n a n im o u s ly  s t a t e d  t h e i r  s u p p o r t  o f  H o u s e  B i l l  1 9 6 .  
T h e  b i l l ,  a s  y o u  a r e  a w a r e ,  i s  d e s i g n e d  t o  a f f o r d  l i m i t e d  
im m u n i t y  f r o m  l a w s u i t s  t o  c i t i z e n r y  g r o u p s  r e s p o n d i n g  t o  o i l  
s p i l l s  c a u s e d  b y  a n o t h e r ,  u n l e s s  t h e  r e s p o n d e r  a c t s  w i t h  g r o s s  
n e g l i g e n c e  o r  w i l l f u l  m i s c o n d u c t ,  o r  c a u s e s  p e r s o n a l  i n j u r y  o r  
w r o n g f u l  d e a t h .

T h e s e  g r o u p s  c o n s i s t  o f  s p i l l  r e s p o n s e  c o n t r a c t o r s ,  c o u n t l e s s  
f i s h e r m e n ,  s u b c o n t r a c t o r s ,  a n d  o t h e r  p a r t - t i m e  p r o f e s s i o n a l s  a n d  
s p e c i a l i s t s  w h o .m u s t  b e  p r e p a r e d ,  o n  a n  e m e r g e n c y  b a s i s ,  t o  a c t  
s w i f t l y  a n d  u n h e s i t a n t l y  i n  t h e  f a c e  o f  a d v e r s e  c i r c u m s t a n c e s  a n d  
o f t e n  w i t h  f a r  l e s s  t h a n  c o m p le t e  i n f o r m a t i o n .

E x p o s u r e  t o  u n l i m i t e d  l i a b i l i t y  i n  t h e  c o u r s e  o f  r e s p o n s e  
a c t i v i t i e s  m ay  d e t e r  r e s p o n d e r s  f r o m  p e r f o r m i n g  c l e a n - u p  
a c t i v i t i e s  o n  b e h a l f  o f  t h e  p e r s o n  o r  p e r s o n s  a c t u a l l y  
r e s p o n s i b l e  f o r  t h e  s p i l l .

T h e  C i t y  C o u n c i l  o f  t h e  C i t y  o f  K e n a i  s u p p o r t s  H o u s e  B i l l  1 9 6  a n d  
e n c o u r a g e s  t h e  A la s k a  S t a t e  L e g i s l a t u r e  t o  p a s s  t h i s  l e g i s l a t i o n .  
W h e re  l i m i t a t i o n s  o n  im m u n i t y  a r e  g r a n t e d  t o  r e s p o n d e r s ,  i t  i s

Y iffly *  w rftT d ffis 'fc  C itlf w iifC a ff lu t t t f 

A p r i l  1 0 ,  1 9 9 1
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R e p r e s e n t a t i v e  B i l l  H u d s o n  
A p r i l  1 0 ,  1 9 9 1  
P a g e  2

im p o r t a n t  t h a t  v i c t i m s  b e  f u l l y  p r o t e c t e d  a n d  c o m p e n s a t e d  f o r  
d a m a g e s .  T h e  p a r t y  r e s p o n s i b l e  f o r  t h e  s p i l l  i n  t h e  f i r s t  
i n s t a n c e  s h o u ld  b e  l i a b l e  f o r  a n y  d a m a g e s  c a u s e d  b y  t h e  
r e s p o n d e r s *  s im p le  n e g l i g e n c e .

A g a i n ,  t h e  c i t y  C o u n c i l  o f  t h e  C i t y  o f  K e n a i  s u p p o r t s  t h i s  
l e g i s l a t i o n .
S i n c e r e l y ,

J J W /c l f
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U N I T E D  C O O K  I N L E T  D R I F T  A S S O C I A T I O N

P.O. Box 4649 KENAI, ALASKA 99611

# 0 $ ^ ^  .u (907)283-3600 FAX (907)283-3306
April 10, 1991

v-

Representative C liff Davidson 
Chairman, House Resource Committee

Dear Representative Davidson,

UCIDA OPPOSES C3 for H3 195 & ITS OBJECTIVE OF FURTHER 
LOWERiN6 L! ABILITY STANDARDS FOR RAC'S.

In Doth l Q.'j 9 l9 9 *j , the Alaska legislature lowered the standard of 
liab ility  for RAC’s from the normal standard of "s tr ic t liab ility " , i.e. liable 
for whatever in juries the person caused, whether he was negligent or not.

Presently

!. RAC's are CNLY liab le if  they are negligent or engaged in 
intentional misconduct.

2. RAC's are ONLY liab le when his or her own acts or omissions cause 
in juries.

3. In 1389, legislature stated that:
"To show negligence by a response action contractor, a claimant 

must show that the acts or omrniscions of the contractor under the 
response action contract were not in accordance w ith generally accepted 
professional standards and practlves at the time their response action 
services were performed.

4. Negligence is  found ONLY when it would be unreasonable to act as 
the liable party did, in the circum stances surrounding the response action.

Current standards are su ffic ien t to cover the liab ility  exposure of 
all RAC's - including fishermen and local communities. Ucida feels that no 
change is needed.

Page 1
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UCIDA would, however, like to comment on the actual issue that 
appears to us to be driving this legislation. Alyeska has imposed on Tesoro 
financial requirements in a format that is  d irectly acilonalble. To the best 
of our knowledge such coverage that exceeds the $20 million ball park is  
impossible to get. Alyeska then requires $1 billion of such coverage of 
Tesoro. Tesoro then feels obliged out of se lf preservation to promote 
legislation that w ill reduce Alyeska's lia b ility  exposure to incidents of 
gross negligence in the hope that, if successfu l, Alyeska w ill impose 
requirements that Tesoro can meet.

UCIDA regards the above scenario as lit t le  less than blackmail on 
the part of Alyeska. What w in  prevent them from requiring $5 billion in 
directly actionable insurance next year? UCIDA does recognize nnwewfir•  _> ■ ■ ■ ■ ■ — i— ■■ i ■ * — ^

that Tesoro has a legitimate problem w ith th is banoino requirement - u  
lite ra lly  has been placed by Alyeska between the proverbial rock and a 
hard spot. UCIDA has expressed both of these sentiments to our local 
3orough Assembly arid to Tesoro representatives.

UCIDA respectfully requests that the legislature consider replacing 
this legislation - which is not needed- with language that addresses the 
real issue - bonding requirements that are reasonable but that can oe 
capped in some manner to prevent industry from using them as a lever to 
undermine good public policy.

We would like to suggest two possible options:

1 ) Legislation that would lim it a RAC’s ab ility  to require proof of 
financial responsibility to a level no greater than that required by the 
state in AS 46.04.040. UCIDA understands that the level set in AS
46.04.040 should not be sta tic  - it  clearly w ill be adjusted from time to 
time by the legislature to conform to good public policy.

2) If an RAC requires bonding requirements above those set in AS
46.04.040, then the RAC should be required to accept oil pollution 
insurance syndicate coverage.

Page 2
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in conclusion, UCIDA does not support changing current state 
Mablility statues. Even the concept of a sunset provision and a 30 day 
window is poor public policy. Alyeska ana other s lm ila r illy  situated RACs 
w ill turn over sp ill resonse to any sp ille r w ell w ithin the 30 day window. 
Legislation is needed to address Tesoro's immediate dilemma and the 
general issue of Bonding requirements in the future.

Sincerely,

Theo Matthews, Administrative Assistant 
UCIDA

cc: Senator Lloyd Jones, Chairman, Senate Resource Committee
Senator Paul Fischer 
Rep. Gail Ph illips 
Rep. Mike Navarre 
Rep. Jim  Zawacki 
Kenai Borough Assembly 
Mayor Don Gillman 
Gene Burden, Tesoro 
Oil Reform Alliance 
UFA
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U C I M
UNITED COOK INLET DRIFT ASSOCIATION

B O X 4649-KENAI, AL A S K A  99611

( 9 0 7 ) 2 8 3 - 3 6 0 0

F A X  C O V E R  L E T T E R  

F A X  N U M B E R  (907) 2 8 3 - 3 3 0 6

D A T E :  ________________________________ TIME:  I L  ^ ^

N U M B E R  OF  P A G E S  ( I N C L U D I N G  C O V E R  LETTER):

IF Y O U  D O  N O T  R E C E I V E  A L L  T H E  P A G E S ,  P L E A S E  C A L L  (907) 2 8 3 - 3 6 0 0  A S  

S O O N  A S  POSSIBLE.

TO: Q u Jj< U < 2y %  f r o M :  j jk l D .f i ________________

i -  ___________________________

G t/L

J j - g  .

jL f)<  M *  ^

S U B J E C T :  /f c t  * [4 7 * '

tr f run 0iM.k/n*d J&Lsfi <ryi C S

u aJJL  h- / k a A  z k d ijz  ■

„ V 7
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PO B o x  2 3 9 7  !
Ho m e r ,  A l a s k a  99603

L e g i s l a t o r s
A l a s k a  S t a t e  L e g i s l a t u r e  
PO B o x  V
J u n e a u ,  A l a s k a  99811

D e a r  R e p r e s e n t a t i v e  D a v i d s o n :

I s t r o n g l y  o p p o s e  HB 196 a n d  its CS. L i a b i l i t y  s t a n d a r d s  do  

not n e e d  to b e  l o w e r e d  in  t h i s  way.

I s h o u l d  l i k e  to r e s p e c t f u l l y  s u b m i t  t h a t  y o u  c o n s i d e r  U C I D A ' s  

s u g g e s t e d  o p t i o n s ' w h i c h  a d d r e s s  t h e  b o n d i n g  i s s u e  a n d  a p p e a r  

on  p a g e  2 o f  Mr. T h e o  M a t t h e w s  l e t t e r  t o  y o u  d a t e d  .10 A p r i l .

B e f o r e  y o u  m o v e  o n  t h e  a b o v e  t h o u g h  p l e a s e  c a r e f u l l y  e x a m i n e  

the e x i s t i n g  l a w  w h i c h  p r o v i d e s  a m p l e  p r o t e c t i o n  for R A CS.

T h e  i n c r e a s e d  n u m b e r  o f  R A C S  s i n c e  t h e  E x x o n  V a l d e z  s p i l l  s h o u l d  

be a m p l e  p r o o f  o f  that.

HB 29 is a n o t h e r  p r i o r i t y  b i l l  in m y  o p i n i o n .  W e  c e r t a i n l y  

c a n n o t  e x p e c t  D E C  to b e  e v e r y w h e r e .  C i t i z e n s  s u i t s  p r o v i d e  

s o m e  b a d l y  n e e d e d  p r o t e c t i o n  i n  a s t a t e  as v a s t  as o u r s .  T h e  

b i l l  is w e l l  w r i t t e n ,  g i v e s  a s i x t y ^ c o m p l i a n c e  p e r i o d  a n d  w o u l d  

be a n  e f f e c t i v e  w a y  t o  p r o t e c t  o u r  air, land, wat e r ,  w i l d l i f e  

a n d  h e a l t h  f r o m  the d a n g e r s  o f  p o l l u t i o n .

T h a n k  y o u  f o r  y o u r  h a r d  w o r k .

S i n c e r e l y ,

G a i l  P a r s o n s cc: S e n a t o r  P a u l  F i s c h e r  
R e p . M i k e  N a v a r r e  
R e p .  G a i l  P h i l l i p s



OPR 23 '91 10! 50 LTUILD U l DKir i wsan r t o j j j u u

V C I 9 A
U N I T E D  C O O K  I N L E T  D R I F T  A S S O C I A T I O N

P.O. Box 4649 KENAI, ALASKA 99611
( 9 0 ? )  2 8 3 - 3 6 0 0 FAX (907) 283-3306

April 16, 1991

Representative Cliff D a v i d s o n  

Chair m a n ,  H o u s e  R e s o u r c e  C o m m i t t e e

D e a r  Representative Davidson,

U C I D A  w o u l d  like to follow-up cn o u r  c o m m e n t s  of April 10, 1991 o n  

C S  f o r H B  No. 196. U C I D A  continues to o p p o s e  this legislation since w e  

feel it represents b a d  public policy and d o e s  not a d d r e s s  or resolve the 

very issue that a p p ears to be driving it - bonding r e q u i r e m e n t s  i m p o s e d  by  

one sector of private industry (Alyeska) on a n o t h e r  sector of private 

industry (Tesoro).

U C I D A  doubts that public legislation will ev e r  be able to resolve 

disputes b e t w e e n  m e m b e r s  of the private sector. T o  a t t e m p t  to help one - 

in this c a s e  T e s o r o  - m e r e l y  leaves the state vulnerable to open ended 

d e m a n d s  by the other - in this case Alyeska.

A s  w e  r e m a r k e d  o n  April 10, 1991, e v e n  if this legislation w e r e  to 

pass, w h a t  w o u l d  p r e v e n t  A l y e s k a  f r o m  requiring $ 5  billion in directly 

actionable insurance next y ear?

E v e n  though U C I D A  d o e s  not support this legislation, w e  feel 

c o m p e l l e d  to c o m m e n t  o n  a f e w  points:

1) S e c  4 6 . 0 3 . 8 2 5  (a)

S p e a k s  to an act or o m i s s i o n  "not contrary to a n  order of the federal 

or state o n - s c e n e  coordinator". T h e  obvious d e f e n s e  in court of a R A C  will 

ue that 1f " w e  weren't told not to do it, w e  are not liable".

T h e  point should be that w h e n a R A C  is acting u n d e r  the direction of 

the federal or state coordinator, then s o m e  c h a n g e s  in liability rules 

m i g h t  be expected.
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2) Sec. 46.03.825 (a)(2)

G ross negligence is not defined by A S  46.03.823(a). H o w e v e r  

“negligence" is defined by A S  46.09.823(a), therefore, w h a t e v e r  the 

definition of “gross negligence" m a y  c o m e  to be, w e  k n o w  that the result 

of this seciton will be that a R A C  w h o s e  acts or o m i s s i o n s  u n d e r  the 

response action contract w a s  not in a c c o r d a n c e  w i t h  oenerallu a c cepted 

professional standards and practices at the t i m e  their r e s p o n s e  action 

services w e r e  performed, will not be liable in m a n y  instances.

3) Sec. 46.03.825(a)(3)

T w o  points should be m a d e :

a) "Substantially deviated" 1s not defined and w e  believe the 

standard should in a n y  event be "deviated". W e  und e r s t a n d  that 

Industry w o u l d  like a definition ag r e e d  to for the phrase 

“substantially deviated" a n d  w o u l d  propose that if industru 

w o u l d  give u s  their defintion of "gross negligence" then 

perhaps an agreed definition of "substantially deviated" w o u l d  

be appropriate.

b) T h e  a n d  portion of 46.03.825(a)(3) s e e m s  clearly designed 

as another loophole d esigned for the u s e  of 2 n d  a n d  3 r d  party 

RAC's w h o  have not “previously agreed to c o m p l y  w i t h  the 

t e r m s  of that plan". Further, it is often the case that a R A C  

will not be w o r k i n g  for the parties responsible for the release. 

In this event, it a p p e a r s  you revert b a c k  to the “gross 

negligence" standards as a claimants' only grounds for action.

If a R A C  d o e s  not agree to c o m p l y  w i t h  the oil 

contingency plan, they clearly should b e  afforded no relaxation 

in liability standards. T h e  e n d  portion of A S  46.03.825(a)(3) 

should be deleted.

In conclusion, U C I D A  will continue to o p p o s e  the relaxation of 

liability standards for R A C s  a s  a m e a n s  of trying to resolve a dispute 

b e t w e e n  m e m b e r s  of private industry. If, h o w e v e r ,  the c o m m i t t e e  p a s s e s  

out this bill, a 1 year "sunset provision" w o u l d  be appropriate. W i t h  such a 

provision, the c o m m i t t e e  could at least d e t e r m i n e  if the goal of affording
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T e s o r o  s o m e  relief w a s  m e t  a n d  p e r h a p s  by then the legislature will 

prepared to address the issue of b o n d i n g  requirements.

Sincerely,

T h e o  M a t t h e w s  

Administrative Assistant

cjd

cc: S e n a t o r  Lloyd Jones, C h a i r m a n ,  S e n a t e  R e source C o m m i t t e e

S e n a t o r  Paul Fischer 

Rep. Gail Phillips 

R e p  Mike Navarre 

Rep. J i m  Z a w a c k i  

Kenai B o r ough A s s e m b l y  

M a y o r  D o n  Gillmen 

G e n e  Burden, T e s o r o  

Oil R e f o r m  Alliance 

U F A
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U C I 9 A
U N I T E D  C O O K  I N L E T  D R I F T  A S S O C I A T I O N

P.O. Box 4649 KENAI, ALASKA 99611
(907) 283-3600 FAX (907) 283-3306

April 10, 1991

Representative Cliff D a v i d s o n  

C hairman, H o u s e  R e s o u r c e  C o m m i t t e e

D e a r  Representative Davidson,

U C I D A  O P P O S E S  C S  f o r H B  1 9 6 &  ITS O B J E C T I V E  O F  F U R T H E R  

L O W E R I N G  LIABILITY S T A N D A R D S  F O R  R A C ’S.

in both 1 9 8 9  &  1 9 9 0 ,  the A l a s k a  legislature l o w e r e d  the standard of 

liability for R A C ’s f r o m  the n o r m a l  standard of "strict liability", i.e. liable 

for w h a t e v e r  injuries the person caused, w h e t h e r  he w a s  negligent or not.

Presently

1. R A C ’s are O N L Y  liable if they are negligent or engaged in 

intentional misconduct.

2. R A C ’s are O N L Y  liable w h e n  his o r  her o w n  acts or o m i s s i o n s  cause 

injuries.

3. In 1989, legislature stated that:

T o  s h o w  negligence by a r e s p o n s e  action contractor, a claimant 

m u s t  s h o w  that the acts or  o m m i s s i o n s  of the contractor under the 

response action contract w e r e  not in a c c o r d a n c e  w i t h  generally accepted 

professional standards a n d  practives at the t i m e  their response action 

services w e r e  performed.

4. Negligence Is f o u n d  O N L Y  w h e n  it w o u l d  be unreasonable to act as 

the liable party did, 1n the c i r c u m s t a n c e s  surrounding the response action.

Current standards are sufficient to c o v e r  the liability exposure of 

all R A C ’s - including f i s h e r m e n  and local c o m m u n i t i e s .  Ucida feels that no 

c h a n g e  is needed.
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U C I D A  would, how e v e r ,  like to c o m m e n t  on the actual issue that 

a p p e a r s  to us to be driving this legislation. A l y e s k a  has i m p o s e d  on T e s o r o  

financial r e q u i r e m e n t s  in a f o r m a t  that is directly actionalble. T o  the best 

of our k n o w l e d g e  such coverage that e x c e e d s  the $ 2 0  million ball park is 

impossible to get. Alyeska then requires $1 billion of s u c h  c o verage of 

Tesoro. T e s o r o  then feels obliged out of self preservation to p r o m o t e  

legislation that will reduce Alyeska's liability e x p o s u r e  to incidents of 

gross negligence in the hope that, if successful, A l y e s k a  will i m p o s e  

r e q u i r e m e n t s  that T e s o r o  can meet.

U C I D A  regards the above scenario a s  little less than blackmail on 

the part of Alyeska. W h a t  will prevent t h e m  f r o m  requiring $ 5  billion in 

directly actionable insurance next y e a r ?  U C I D A  d o e s  recognize, h o wever, 

that T e s o r o  has a legitimate p r o b l e m  w i t h  this bonding r e q u i r e m e n t  - it 

literally h a s  b e e n  placed by A l y e s k a  b e t w e e n  the proverbial rock and a 

hard spot. U C I D A  has expressed both of t h e s e  s e n t i m e n t s  to our local 

B o r o u g h  A s s e m b l y  and to T e s o r o  representatives.

U C I D A  respectfully requests that the legislature consider replacing 

this legislation - w h i c h  is not n e e d e d -  w i t h  language that addresses the 

real issue - bonding requirements that are reasonable but that can be 

c a p p e d  in s o m e  m a n n e r  to prevent industry f r o m  using t h e m  as a lever to 

u n d e r m i n e  g o o d  public policy.

W e  w o u l d  like to suggest t w o  possible options:

1 ) Legislation that w o u l d  limit a R A C s  ability to require proof of 

financial responsibility to a level no greater than that required by the 

state in A S  46.04.040. U C I D A  understands that the ievel set in A S

46.04.040 should not be static - It clearly will be adjusted f r o m  t i m e  to 

t i m e  b y  the legislature to c o n f o r m  to good public policy.

2) If an R A C  requires bonding r e q u i r e m e n t s  a b o v e  those set In A S

46.04.040, then the R A C  should be required to accept oil pollution 

insurance syndicate coverage.
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In conclusion, U C I D A  does not support c h a n g i n g  current state 

llablility statues. E v e n  the concept of a sunset provision and a 3 0  day 

w i n d o w  is poor public policy. A l y e s k a  and other similarilly situated R A C s  

will turn over spill r e s onse to any spiller well w i t h i n  the 3 0  day w i n d o w .  

Legislation is n e e d e d  to address Tesoro's i m m e d i a t e  d i l e m m a  and the 

general issue of bonding req u i r e m e n t s  in the future.

Sincerely,

T h e o  M a t t h e w s ,  A d m i n i strative Assistant 

U C I D A

cc: Senator Lloyd Jones, Chair m a n ,  Senate R e s o u r c e  C o m m i t t e e

Senator Paul Fischer 

Rep. Gail Phillips 

Rep. M i k e  Nava r r e  

Rep. J i m  Z a w a c k i  

Kenai B o r o u g h  A s s e m b l y  

M a y o r  D o n  G i l lman 

G e n e  Burden, T e s o r o  

Oil R e f o r m  Alliance 

U F A
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A l a s k a  S t a t e  L e g i s l a t u r e
H O U S E  O F R E P R E S E N T A T IV E S

S p e c i a l  C o m m i t t e e  o n  O i l  a n d  G a s  
Bill Hudson - Chairman

1331

P.O . Box V 
State Capitol 

Juneau, Alaska 99811

A p r i l  12, 1 9 9 1

T h e  H o n o r a b l e  D a v e  D o n l e y  
C h a i r m a n
H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  D a v e :

I w o u l d  l i k e  t o  t a k e  t h i s  o p p o r t u n i t y  t o  b r i n g  t o  y o u r  a t t e n t i o n  
a b i l l  w h i c h  w i l l  s o o n  b e  r e f e r r e d  t o  y o u r  c o m m i t t e e .  H B  1 9 6  w a s  
i n t r o d u c e d  b y  t h e  H o u s e  S p e c i a l  C o m m i t t e e  o n  O i l  a n d  G a s  l a s t  m o n t h  
a n d  i s  c u r r e n t l y  b e i n g  h e a r d  i n  t h e  R e s o u r c e s  C o m m i t t e e .

B o t h  c o m m i t t e e s  h a v e  d o n e  a g r e a t  d e a l  o f  w o r k  o n  t h i s  l e g i s l a t i o n  
a n d  I e x p e c t  t h a t  a c o m m i t t e e  s u b s t i t u t e ,  a c c e p t a b l e  t o  a l l  p a r t i e s  
i n v o l v e d ,  w i l l  b e  r e p o r t e d  o u t  o f  t h e  R e s o u r c e s  C o m m i t t e e  e a r l y  
n e x t  w e e k .  I w o u l d  l i k e  t o  r e q u e s t  t h e  J u d i c i a r y  C o m m i t t e e ' s  
i m m e d i a t e  c o n s i d e r a t i o n  o f  t h i s  l e g i s l a t i o n .

I t  is i m p e r a t i v e  t h a t  H B  1 9 6  p a s s  t h e  L e g i s l a t u r e  t h i s  s e s s i o n . 
H B  1 9 6  w o u l d  l i m i t  c i v i l  l i a b i l i t y  f o r  a c t s  o r  o m i s s i o n s  o f  a n  o i l  
s p i l l  r e s p o n s e  a c t i o n  c o n t r a c t o r  a n d  e s t a b l i s h  s t r i c t  l i a b i l i t y  o n  
r e s p o n s i b l e  p a r t i e s  f o r  c e r t a i n  a c t s  o r  o m i s s i o n s  o f  a  r e s p o n s e  
a c t i o n  c o n t r a c t o r .

D a v e ,  I  w o u l d  r e a l l y  a p p r e c i a t e  y o u r  a s s i s t a n c e  o n  t h i s  o n e .  I 
b e l i e v e  t h a t  t h e  b i l l  w h i c h  w i l l  b e  r e p o r t e d  t o  y o u r  c o m m i t t e e  w i l l  
b e  a c c e p t a b l e  t o  a l l  p a r t i e s  a n d  h o p e  y o u  w i l l  c o n s i d e r  i t  q u i c k l y .

T h a n k s  f o r  y o u r  a s s i s t a n c e .  I l o o k  f o r w a r d  t o  t a l k i n g  t o  y o u  
f u r t h e r  o n  t h i s  m a t t e r .

S p e c i a l  C o m m it t e e  o n  O i l  a n d  G asC h a ir m a n ,  H o u s e
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D e a r
y o u  i e c e n t l y  a s k e d  P a u l  R ic h a r d s  t o  com m en t on  H .B .  1 9 6  on  
b e h a ; . f  o f  A ly e s k a  P i p e l i n e  s e r v i c e  Com pany* We h a v e  
r e v i s e d  t h e  i s s u e  o f  p o t e n t i a l  l e g i s l a t i v e  c h a n g e s  t o  
r e s p o n s e  a c t i o n  c o n t r a c t o r  l i a b i l i t y  i n  t h e  c o n t e x t  o f  t h e  
f i n a n c i a l  r e s p o n s i b i l i t y  r e q u i r e m e n t s  i n  o u r  o i l  S p i l l  
R e s p o n s e  S e r v i c e  A g re e m e n ts . As a  r e s u l t  o f  t h i s  r e v i e w ,  we 
h a v e  d e v e lo p e d  t h e  f o l l o w i n g  s t a t e m e n t  o f  o u r  p o s i t i o n :

" A ly e s k a  P i p e l i n e  s e r v i c e  C om pany , w h ic h  o p e r a t e s  t h e  
t r a n s  A la s k a  p i p e l i n e  s y s te m , i s  a n  i n i t i a l  o i l  s p i l l  
r e s p o n s e  a c t i o n  c o n t r a c t o r  f o r  t a n k  v e s s e l s  i n  P r i n c e  
K i l l i a n  S o u n d . T h e  v e s s e l s  h a v e  i n c o r p o r a t e d  A ly e s k a ' a  
i n i t i a l  r e s p o n s e  p l a n  i n t o  t h e i r  c o n t i n g e n c y  p l a n s .  
U n d e r  t h e  t e rm s  o f  o o n t r a a t s  b e tw e e n  A ly e s k a  a n d  t h e  
o w n e r s ,  o p e r a t o r s  o r  c h a r t e r e r s  o f  t h e s e  v e s s e l s ,  
A ly e sk a  i s  i n d e m n i f i e d  f o r  c o a t s  a n d  c e r t a i n  
l i a b i l i t i e s  t h a t  m ig h t  a r i s e  o u t  o f  A ly e s k a ' b  r e s p o n s e  
o n  b e h a l f  o f  a  v a s s a l .  The c o n t r a e t a  a l s o  r e q u i r e  t h a t  
fcha p a r t y  c o n t r a c t i n g  o n  b e h a l f  o f  a  v e s s e l  d e m o n s t r a t e  
f i n a n c i a l  r e s p o n s i b i l i t y  t o  p e r f o rm  i t s  in d e m n i t y  
o b l i g a t i o n s .  T e s o r o  h a s ., b e e n  u n a b le  t o  d e m o n s t r a t e  
c o m p lia n c e  w i t h  t h e  f i n a n c i a l  r e s p o n s i b i l i t y  p r o v i s i o n s  
o f  t h e  s t a n d a r d  c o n t r a c t  and  i s  p r e s e n t l y  o p e r a t i n g  
u n d e r  a  t e m p o r a r y  a g re e m e n t  t h a t  e x p i r e s  o n  J u n e  3 0 ,  
1 9 9 1 *  A ly e s k a  h a s  a d v i s e d  T e s o r o  t h a t  t h o  t e m p o r a r y  
a g re e m e n t  w i l l  n o t  b e  e x t e n d e d .
" A ly e s k a  s u p p o r t s  e n a c tm e n t  o f  A la s k a  l e g i s l a t i o n  t h a t  
a  r e s p o n s e  a c t i o n  c o n t r a c t o r  c a n  b e  l i a b l e  f o r  s im p le  
n e g l i g e n c e  i n  i t s  o i l  s p i l l  r e s p o n s e  a c t i v i t i e s  ONLY 
when i t s  a c t s  a r e  i n c o n s i s t e n t  w i t h  t h e  N a t i o n a l  
c o n t in g e n c y  P la n  o r  d i r e c t i v e s  o f  t h e  P r e s i d e n t  o r  
w hen I t s  a c t i o n s  c a u s e  p e r s o n a l  i n j u r y  o r  d e a t h .  
C o n g re s s  e n a c t e d  t h i s  s t a n d a r d  i n  s e c t i o n  4 2 0 1 ( a )  o f  
t h e  O i l  P o l l u t i o n  A c t  o f  1 9 9 0 .  i f  s u c h  l e g i s l a t i o n  
b ecom es  la w  i n  A la s k a ,  A ly e s k a  w i l l  r e d u c e  t h e  
f i n a n c i a l  r e s p o n s i b i l i t y  r e q u i r e m e n t s  f o r  a l l  t a n k  
v e s s e l s  c o n t r a c t i n g  f o r  i t s  I n i t i a l  o i l  s p i l l  r e s p o n s e
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s s r v i a e s .  Thu am ou n ts  o f  s u c h  r e d u c e d  r e q u i r e m e n t s  
h n v e  n o t  b e e n  d e t e rm in e d .  H ow e v e r , o n  t h e  b a s i s  o f  
T a s o r e ' s  c u r r e n t  f i n a n c i a l  c o n d i t i o n  a n d  a v a i l a b l e  
i n e u r a n o a  c o v e r a g e ,  a n d  e x i s t i n g  in s u r a n c e  c o v e r a g e  o f  
ow n e rs  o ff t h e  v e s s e l  t h a t  T e s o r o  i s  u s i n g  t o  t r a n s p o r t  
i t s  o i l /  A ly e s k a  I s  c o n f i d e n t  t h a t  T e s o r o  w i l l  h a v e  n o  
d i f f i c u l t y  i n  a r r a n g i n g  t o  m e e t  s u c h  r e v i s e d  f i n a n c i a l  
r e s p o n s i b i l i t y  r e q u i r e m e n t s .

" I t  t h e  A la s k a  l a v  u l t i m a t e l y  a d o p te d  h a s  a  n a r r o w e r  
e x e m p t io n  f r o m  l i a b i l i t y  f o r  s im p le  n e g l i g e n c e  t h a n  
t h a t  p r o v i d e d  b y  f e d e r a l  la v #  A ly e s k a  w i l l  r e v i e w  t h e  
f i n a n c i a l  r e s p o n s i b i l i t y  r e q u i r e m e n t s  o f  i t s  c o n t r a c t s  
f o r  i n i t i a l  o i l  s p i l l  r e s p o n s e  i n  l i g h t  o f  t h e  e x p o s u r e  
t o  l i a b i l i t y  t h a t  r e m a in s  u n d e r  t h e  new  la w . i f  
s u b s t a n t i a l  e x p o s u r e  t o  l i a b i l i t y  f o r  s im p le  n e g l i g e n c e  
r e m a in s /  A ly e s k a  m ay n o t  b e  a b l e  t o  r e d u c e  t h e  
f i n a n a i a l  r e s p o n s i b i l i t y  r e q u i r e m e n t s  t o  a l e v e l  t h a t  
T e s o r o  c a n  m e e t . "

P le a is e  c o n t a c t  n «  o r  H r .  R i c h a r d s  i f  we may b e  o f  f u r t h e r  
a s s i s t a n c e .
S i n c e r e l y  y o u r s ,  -

. H e r o i l l e r  
d e n t

Gene B u rd e n  
P a u l  R ic h a r d *

E /£ ‘ d 98S8-S92 (106 ) MfcTI 8>1S3a-IH Z e r . Z  !C, c r  vh.



A l a s k a  S t a t e  L e g i s l a t u r e

R e p r e s e n t a t i v e  M i k e  N a v a r r e

Co-Chair 
House Finance Committee 

P.O. Box V 
Juneau, Alaska 99811 

(907) 465-3779

April 16, 1991

M E M O R A N D U M

TO: Representative Dave Donley, Chair
f ..............................

FROM:

SUBJECT: House Bill 196

This measure, dealing with liability of Response Action Contractors, is currently under 
review by the House Resources Committee. It is anticipated to pass out soon.
Passage of HB 196 may determine whether or not Tesoro Alaska Petroleum Company 
will continue to have the ability to ship crude oil from the Valdez Terminal to its Nikiski 
Refinery. As you can see, the bill may have significant impact on my district.

Since time is of the essence, I'd appreciate it if you could schedule HB 196 at your 
earliest convenience, perhaps "pending referral" from Resources.

Thanks for your help.

DISTRICT 5
34824 K-Beuch Road • Soldotna, Alaska 99669 • (907)262-7842

I'ltlNTKI) ON RECYCLED PAI'KII



5150 Wilshire Boulevard • Los Angeles. CA 90036 
PO Box 36913 • (213)938-7156 ‘ TWX 9103213973
U.3, O I L S  R E F I N I N G  C O .

'//ILHAM C. KITTO 
Vice President 

Crude Oil Supply

18 M a r c h  1991

R e p r e s e n t a t i v e  C l i f f  D a v i d s o n  
P.O. Box V
J u n e a u ,  A l a s k a  99811

D e a r  R e p r e s e n t a t i v e  D a v i d s o n :

U.S. O i l  & R e f i n i n g  Co. a n d  its w h o l l y ’o w n e d  s u b s i d i a r y ,  U.S.
O i l  S u p p l y  Co., ha v e  b e e n  i n v o l v e d  in t h e  b u s i n e s s  of 
t r a n s p o r t i n g  A N S  c r u d e  oil f r o m  V a l d e z  t o  t h e  S t a t e  of 
W a s h i n g t o n  a n d  to o t h e r  A l a s k a n  p o r t s  b y  t a n k e r s  for s e v e r a l  
years. T h i s  a c t i v i t y  w a s  n e c e s s a r y  to s u p p l y  U.S. Oil &
R e f i n i n g  C o . ' s  r e f i n e r y  in T a c o m a ,  W a s h i n g t o n  w i t h  c r u d e  o i l  as 
w e l l  as to s u p p l y  o t h e r  r e f i n e r i e s  such as T e s o r o ,  T e x a c o ,  a n d  
Shell.

A l y e s k a  h a d  a g r e e d  to p r o v i d e  c l e a n - u p  s e r v i c e s  to s h i p p e r s  of 
c r u d e  oil f r o m  V a l d e z  in c a s e  s u c h  s h i p p e r s  s p i l l e d  c r u d e  in 
P r i n c e  W i l l i a m  Sound. W h e n  A l y e s k a  d e c i d e d ,  h o w e v e r ,  t h a t  its 
l e g a l  l i a b i l i t y  r e s u l t i n g  f r o m  t h e s e  s e r v i c e s  w a s  u n l i m i t e d  e v e n  
t h o u g h  it h a d  n o t  c a u s e d  the sp i l l ,  A l y e s k a  d e m a n d e d  i n d e m n i t y  
f r o m  su c h  s h i p p e r s  in the a m o u n t  of $1 b i l l i o n .  S u c h  a 
r e q u i r e m e n t  c o u l d  n o t  be s a t i s f i e d  t h r o u g h  i n s u r a n c e  b y  t h e  
s h i p p e r s  o r  t a n k e r  o w n e r s  a n d  t h u s  p r e v e n t e d  U.S. O i l  & R e f i n i n g  
Co. a n d  o t h e r s  f r o m  c o n t i n u i n g  t o  t r a n s p o r t  A N S  crude. Of 
course, for t h e  o w n e r s  of A l y e s k a  a n d  o t h e r  v e r y  l a rge oil 
c o m p a n i e s ,  the r e q u i r e m e n t  w a s  n o t  i m p o s s i b l e  to meet. T h e y  
just i n d e m n i f y  A l y e s k a  b y  c o n t r a c t .  T h i s  is n o t  a n  o p t i o n  o p e n  
to s m a l l e r  c o m p a n i e s  s u c h  as o u r s e l v e s .

We b e l i e v e  i n  t a k i n g  r e s p o n s i b i l i t y  for o u r  o w n  a c t i o n s  a n d
i n s u r i n g  t h e s e  a c t i v i t i e s  to t h e  e x t e n t  p o s s i b l e .  S h i p s  w h i c h  
w e  u s e d  w e r e  m e m b e r s  of T O V A L O P  a n d  a l w a y s  p r o v i d e d  $700 m i l l i o n  
of P&I i n s u r a n c e ;  a n d  w e  as s h i p p e r s  a l w a y s  m e t  t h e  f i n a n c i a l  
r e s p o n s i b i l i t y  r e q u i r e m e n t s  of t h e  S t a t e  of A l a s k a  a n d  are 
m e m b e r s  of C R I S T A L .  H o w e v e r ,  to b e  r e q u i r e d  to i n d e m n i f y  o t h e r s  
s u c h  as A l y e s k a  for t h e i r  n e g l i g e n c e  a n d  in s u c h  a s u b s t a n t i a l  
sum as $1 b i l l i o n  not o n l y  s e e m s  u n r e a s o n a b l e  b u t  is in f a c t  
i m p o s s i b l e .  T h e  r e s u l t  w a s  o u r  b e i n g  p r e v e n t e d  f r o m  c o n t i n u i n g  
to t r a n s p o r t  A N S  to o u r  r e f i n e r y  in T a c o m a .  T h e  e c o n o m i c  i m p a c t  
of n o t  b u y i n g  b a r r e l s  d e l i v e r e d  o n  U.S. O i l  v e s s e l s  is e s t i m a t e d
to be o v e r  $5 m i l l i o n  p e r  year.

A subsidiary ol Ihe Time Oil Group



R e p r e s e n t a t i v e  C l i f f  D a v id s o n
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P a g e  2

T h e  p r o p o s e d  H o u s e  B i l l  Mo. 196 w o u l d  l i m i t  t h e  l i a b i l i t y  of the 
s p i l l  r e s p o n d e r s  s u c h  as A l y e s k a .  S i n c e  it w o u l d  a p p a r e n t l y  
s a t i s f y  A l y e s k a  t h a t  its p o t e n t i a l  l i a b i l i t y  w o u l d  be c o v e r e d  by 
i n s u r a n c e  a v a i l a b l e  to s h i p p e r s ,  we  a r e  h o p e f u l  t h a t  c o m p a n i e s  
s u c h  as o u r s  w o u l d  b e  a b l e  to t r a n s p o r t  A N S  as t h e y  h a v e  d o n e  in 
t h e  past. It d o e s  n o t  a v o i d  or l i m i t  t h e  l i a b i l i t y  of a n y o n e  
w h o  s p i l l s  o i l  n o r  d o  w e  b e l i e v e  it should. H o w e v e r ,  t h e  oil 
s p i l l  r e s p o n d e r  w h o  d i d  n o t  c r e a t e  t h e  s p i l l  is t h e n  p e r m i t t e d  
to  q u i c k l y  r e s p o n d  to  t h e  c l e a n - u p  n e e d  w i t h o u t  t a k i n g  on  
u n r e a s o n a b l e  r e s p o n s i b i l i t y  for t h e  s p i l l  c r e a t e d  b y  o t h ers.

Y o u r  h e l p  in a d v a n c i n g  t h e  p r o p o s e d  l e g i s l a t i o n  w i l l  b e  g r e a t l y  
a p p r e c i a t e d .

V e r y  t r u l y  y o u r s ,

U.S. O I L  & R E F I N I N G  CO.

W.C. K i t t o  
V i c e  P r e s i d e n t

p a w / 0 169



D I V I S I O N  O F  L E G A L  S E R V I C E S

L E G I S L A T I V E  A F F A I R S  A G E N C Y  

S T A T E  O F  A L A S K A
P.O. Pax Y, Juneau, Alaska 99811 
(907) 465-3867 or 465-2450 
FAX (907) 465-2029

Deliveries to: 240 Main Street 
Court Plaza, Room 500 

Mail Stop 3101

M E M O R A N D U M April 18, 1991

SUBJECT:

TO:

FROM:

Response Action Contractors 
(CSHB 196 (Res))

Representative Bill Hudson .

Michael M. Ford "  r
Legislative Counsel

Enclosed is an amendment requested by Andy Spear. It limits the extent to which 
an oil spill response action contractor can shift to an oil spiller the contractor’s 
liability for damages caused by the contractor during cleanup of a spill.

As I understand it, the public policies behind this limitation are at least twofold: (1) 
to help keep oil industry companies in business (by prohibiting contractors from 
setting terms that are too onerous); and (2) to keep some incentive in place for the 
contractor to act with care when performing its response action duties.

However, I have one caveat to mention: inherent in any approach that limits 
agreements between parties where one party provides services to another is that the 
limit can simply cause the services to become unavailable. If enough response action 
contractors do not "like" the limitation of the enclosed amendment, the contractors 
can simply refuse to contract.

Please let me know if I can be of further assistance.

MFF:pl:gc
91-274.plm

Enclosure



Alaska State Legislature
H O U S E  O F  R E P R E S E N T A T I V E S

Special Committee on Oii and Gas 
Bill Hudson -  Chairman

Official Business P.O. Box V 
State Capitol 

Juneau, Alaska 99811

A p r i l  24, 1 9 9 1

From:

To: H o u s e  J u d i c i a r y  M e m b e r s  

R e p r e s e n t a t i v e  B i l l  H u d s o n
C h a i r m a n ,  H o u s e  S p e c i a l  C o m m i t t e e  o n  O i l  a n d  G a s

Re: C S H B  1 9 6 (Jud)

I S S U E  D E F I N I T I O N

A t  t h e  b e g i n n i n g  o f  t h i s  s e s s i o n  T e s o r o  a n d  C o n o c o  c a m e  t o  m e  w i t h  
a p r o b l e m  t h e y  w e r e  e x p e r i e n c i n g  w h i c h  t h r e a t e n s  t h e  v e r y  e x i s t e n c e  
o f  t h e i r  r e s p e c t i v e  c o m p a n i e s  w h i c h  i n  t u r n s  t h r e a t e n s  t h e  r o y a l t y  
s h a r e  o f  t h e  s t a t e  o f  A l a s k a  f o r  M i l n e  P o i n t  o i l  a n d  m o s t  
i m p o r t a n t l y  t h e  j o b s  o f  o v e r  500 A l a s k a n s  i n  t h e  K e n a i  P e n i n s u l a .  
A s  t h e  C h a i r m a n  o f  t h e  H o u s e  S p e c i a l  C o m m i t t e e  o n  O i l  a n d  Gas, I 
f e l t  t h i s  w a s  a n  a p p r o p r i a t e  a r e a  of  c o n c e r n  f o r  t h e  c o m m i t t e e  a n d  
l e g i s l a t i o n  w a s  l a t e r  i n t r o d u c e d  in a n  a t t e m p t  t o  f i n d  a r e s o l u t i o n  
t o  t h e  p r o b l e m .  S e v e r a l  h e a r i n g s  h a v e  b e e n  h e l d  a n d  as  is o f t e n  
t h e  c a s e  in  t h e  f o r m u l a t i o n  o f  p u b l i c  p o l i c y ,  t h i s  l e g i s l a t i o n  h a s  
b e e n  s u b s t a n t i a l l y  m o d i f i e d .

S i m p l y  put, u n d e r  c u r r e n t  l a w  oil s p i l l  r e s p o n s e  a c t i o n  c o n t r a c t o r s  
(RAC)  ̂i n  A l a s k a  a r e  e x p e r i e n c i n g  a s e v e r e  l e g a l  p r o b l e m :  
s p e c i f i c a l l y  a R A C  c o u l d  b e  s u e d  for its a c t i o n s  t a k e n  t o  c l e a n  u p  
a n  o i l  s p i l l ,  d e s p i t e  t h e  f a c t  t h a t  t h e  R A C  d i d  n o t  h a v e  a n y  

j i n v o l v e m e n t  i n  s p i l l i n g  t h e  oil. F u r t h e r m o r e ,  a R A C  c o u l d  b e  h e l d  
s t r i c t l y  l i a b l e  f o r  c l e a n u p  d a m a g e s  for a s p i l l  w h i c h  t h e y  d i d  n o t  
c a u s e  —  a d a n g e r o u s  s t a n d a r d  t o  h o l d  s o m e o n e  r e s p o n d i n g  i n  a 
c r i s i s  a t m o s p h e r e  to.

I n  r e s p o n s e  t o  t h i s  s i t u a t i o n ,  s o m e  R A C s  h a v e  s o u g h t  t o  p r o t e c t  
t h e m s e l v e s  f r o m  p o s s i b l e  l a w s u i t s  b y  r e q u i r i n g  t h a t  t h o s e  c o m p a n i e s  
c o n t r a c t i n g  w i t h  t h e m  f o r  c l e a n  u p  s e r v i c e s  b e  a b l e  t o  m e e t  
s t a n d a r d s  of  f i n a n c i a l  r e s p o n s i b i l i t y .  I n  t h e  c a s e  of  T e s o r o  a n d  
C o n o c o ,  t h e y  m u s t  p r o v i d e  $ 1 b i l l i o n  d o l l a r s  in d i r e c t  a c t i o n  
i n s u r a n c e  b e f o r e  A l y e s k a ,  t h e  R A C  f o r  PWS, w i l l  g u a r a n t e e  c l e a n u p  
s e r v i c e s  f o r  t a n k e r s  u n d e r  c o n t r a c t  t o  t h e s e  c o m p a n i e s .

T e s o r o  a n d  C o n o c o  a r e  u n a b l e  t o  o b t a i n  t h e  $ 1 b i l l i o n  d o l l a r s  in 
f i n a n c i a l  r e s p o n s i b i l i t y  a n d  u n l e s s  t h e  l e g i s l a t u r e  a c t s  t h i s  
s e s s i o n  a r e  i n  d a n g e r  o f  g o i n g  un d e r .



A l t h o u g h  t h i s  m a t t e r  w i l l  in  a l l  l i k e l i h o o d  e v e n t u a l l y  b e  s o l v e d  
in c o u r t ,  t h e  l e g i s l a t u r e ,  t h r o u g h  p a s s a g e  o f  C S H B  1 9 6  (JUD) c a n  
r e m o v e  a n y  l e g i t i m a t e  r e a s o n  f o r  a R A C ' s  e x c e s s i v e  i n s u r a n c e  
r e q u i r e m e n t s .

T w o  c o m p a n i e s  h a v e  a l r e a d y  w i t h d r a w n  f r o m  t h e  T A P s  t a n k e r  t r a d e  as 
a r e s u l t  o f  A l y e s k a ' s  p r o v i s i o n s .  T h i s  is a c r i t i c a l  s i t u a t i o n  
r e q u i r i n g  i m m e d i a t e  a t t e n t i o n .

T h e  U n i t e d  S t a t e s  C o n g r e s s ,  C a l i f o r n i a ,  W a s h i n g t o n ,  H a w a i i ,  
F l o r i d a ,  T e x a s ,  V i r g i n i a ,  D e l a w a r e ,  M i s s i s s i p p i  a n d  G e o r g i a  h a v e  
l i m i t e d  o i l  s p i l l  c l e a n  u p  c o n t r a c t o r s  t o  a g r o s s  n e g l i g e n c e  
s t a n d a r d .  T h i s  is a n a t i o n a l l y  r e c o g n i z e d  p r o b l e m .  W h a t  C S H B  196 
(JUD) p r o p o s e s  t o  d o  is t o  shift, n o t  r e d u c e . f o r  15 days, t h e  
l i a b i l i t y  f o r  a c t s  o f  s i m p l e  n e g l i g e n c e  d u r i n g  a n  o i l  s p i l l  c l e a n u p  
f r o m  t h e  R A C  t o  t h e  p a r t y  r e s p o n s i b l e  f o r  t h e  s p i l l  s o  l o n g  as t h e  
R A C ' s  a c t  o r  o m i s s i o n  is n o t  c o n t r a r y  t o  t h e  o r d e r s  o f  t h e  s t a t e  
o r  f e d e r a l  o n  s c e n e  c o o r d i n a t o r  o r  s u b s t a n t i a l l y  d e v i a t e s  f r o m  t h e  
o i l  s p i l l  c o n t i n g e n c y  p l a n .  T h i s  c h a n g e  w i l l  k e e p  A l a s k a ' s  
l i a b i l i t y  l a w  a s  s t r o n g  as  a n y  in  t h e  n a t i o n .

P a s s a g e  o f  t h i s  l e g i s l a t i o n  h e l p s  T e s o r o  a n d  C o n o c o  b y  r e m o v i n g  
a n y  l e g i t i m a t e  j u s t i f i c a t i o n  f o r  t h e  $ 1 b i l l i o n  f i n a n c i a l
r e s p o n s i b i l i t y  t h a t  A l y e s k a  is r e q u i r i n g .  A l y e s k a  is n o t  
s u p p o r t i n g  t h i s  l e g i s l a t i o n ;  d e s p i t e  t h a t  f a c t  t h a t  t h i s  b i l l  g i v e s  
A l y e s k a  t h e  f e d e r a l  s t a n d a r d  it s e e k s  w i t h  t h e  o n e  e x c e p t i o n  b e i n g  
t h a t  a R A C  l o s e s  t h e  f e d e r a l  s t a n d a r d  o f  g r o s s  n e g l i g e n c e  if it 
s u b s t a n t i a l l y  d e v i a t e s  f r o m  t h e  c o n t i n g e n c y  p l an. A l y e s k a  h a s  n o  
d i r e c t  e c o n o m i c  i n t e r e s t  i n  s e e i n g  t h i s  p r o b l e m  s o l v e d  t h i s  y e a r  - 
- i t  is T e s o r o ,  C o n o c o  a n d  o t h e r s  t h a t  w i l l  p a y  t h e  p r i c e  o f  o u r  
i n a c t i o n .  A l y e s k a  h a s  s t a t e d  t h a t  i t  w i l l  n o t  c o n t i n u e  a r e s p o n s e  
s e r v i c e s  a g r e e m e n t  b e y o n d  J u n e  30, 1 9 9 1  a b s e n t  s o m e  c h a n g e  in t h e  
c u r r e n t  s i t u a t i o n .

C S H B  196 (JUD) w i l l  d i r e c t l y  h e l p  b o t h  T e s o r o  a n d  C o n o c o  a n d  b o t h  
c o m p a n i e s  h a v e  s t r o n g l y  u r g e d  i t s  i m m e d i a t e  p a s s a g e .  T h i s  
l e g i s l a t i o n  w i l l  a l s o  h e l p  o t h e r  R A C s  t h r o u g h o u t  t h e  state, f o r  
e x a m p l e  C I S P R I  i n  C o o k  I n l e t .  D u r i n g  t h e  l a s t  l e g i s l a t u r e ,  
l e g i s l a t i o n  w a s  p a s s e d  r e q u i r i n g  s u b s t a n t i a l  i m p r o v e m e n t s  in 
c o n t i n g e n c y  p l a n n i n g ,  w h i c h  o f t e n  I n c l u d e s  t h e  u s e  of  c o o p e r a t i v e s  
o r  c o n t r a c t s  f o r  c l e a n u p  s e r v i c e s .  S h i p p e r s  in C o o k  I n l e t  h a v e  
d e m o n s t r a t e d  a r e l u c t a n c e  t o  j o i n  C I S P R I  b e c a u s e  o f  t h e i r  p o s s i b l e  
e x p o s u r e  t o  l i a b i l i t i e s  in r e s p o n d i n g  t o  s p i l l s  t h a t  a r e  n o t  t h e i r  
own. P a s s a g e  o f  C S H P  196 (JUD) w i l l  s p e c i f i c a l l y  a d d r e s s  t h a t  
c o n c e r n .

I u r g e  y o u  t o  c a r e f u l l y  c o n s i d e r  t h i s  l e g i s l a t i o n  a n d  h o p e  y o u  w i l l  
j o i n  w i t h  m e  i n  e n d o r s i n g  i t s  s w i f t  p a s s a g e .



SPONSOR STATEMENT IN SUPPORT OF CSHB 196 (JUDICIARY) 
Bill Hudson Chairman, House Special Committee on Oil and Gas

__________________________________________ __ __________________ A pril 2 8 , 1 9 9 1

The events of past years have resulted in a heightened awareness of 
the need for strong oil spill cleanup capability and the protection of 
the public from damages caused by such accidents. Spills from the 
T o r r e y  C a n y o n ,  the Santa Barbara oil well incident, the IXTOC #1 
blowout, the grounding of the A r c o  M e r c h a n t  , the A m o c o  C a d i z  and 
finally the E x x o n  V a l d e z  incidents all gravely punctuated the need 
for new laws.

With the advent of Alaska's legislation requiring strict liability for 
spill damages (Ch. 112, SLA 1972) , oil spill response action cleanup 
contractors (RAC's) became exposed to unlimited strict liability.
This created a difficult situation for RACs and legislative efforts 
were then made to reduce the threat of such law suits (Ch. 39, SLA 
1989 & Ch. 191, SLA 1990). Nevertheless, today a cleanup 
contractor can still be held strictly liable for damages in cleaning 
up a spill that was not caused by the RAC.

CSHB 196 proposes to shift the liability for acts of simple 
negligence during an emergency oil spill cleanup from the RAC to the 
party responsible for the spill, so long as the RAC's act or omission 
is not contrary to the order of the state or federal On Scene 
Coordinator (OSC), or substantially deviates from the applicable oil 
spill contingency plan. This will be accomplished by amending AS 
46.03.822 and 823 and by adding section AS 46.03.825. As amended, 
the bill now limits the exemption to 15 days, and calls for a 
complete study to be done by the next legislative session on this 
complex issue. To ensure that this will be done, the bill also 
contains a sunset provision of one year.

I first became interested in this matter when Tesoro and Conoco 
came to me with the problems created in meeting the financial 
responsibility requirements of $1 Billion placed on them by Alyeska 
as a condition of Alyeska providing necessary oil spill cleanup 
service in Prince William Sound. Because of the direct action aspect 
of the insurance, Tesoro and other companies without the ability to 
self insure, are not able to meet the requirements and are now
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operating under a temporary wavier in Prince William Sound. This 
wavier will be revoked June 30th of this year. If the legislature 
does not act now, it may be impossible for these companies to 
transport A-N-S crude to refineries in Cook Inlet. I believe that 
even if Alyeska does not lift it’s financial responsibility 
requirements, passage of this bill will remove the legal 
justification for those requirements.

I would like to make it clear that aithough the sunset amendment 
narrows the bill to solving the Alyeska/Tesoro difficulties, it is not 
the only reason the bill was introduced. On June 30 of this year, HB 
567 will take effect requiring significant oil spill cleanup 
capabilities be demonstrated by the industry. Statewide, oil 
facilities and operations without the financial resources to have 
their own cleanup capability, will have to turn to spill cleanup 
cooperatives and cleanup RACs for the cleanup services by law. At 
this time those operators have been reluctant to join cleanup co-ops 
partly because of their exposure to unlimited liability. In addition, 
cleanup contractors have become sensitized to the liability issue 
and are now reconsidering offering their services.

This bill will also make it possible for innocent parties to respond 
to oil spills without fear of law suits for acts of simple negligence. 
So, if a fisherman discovers a mystery spill, he can immediately 
respond - without calling his or her lawyer first. In addition, by 
being more consistent with other states and the federal law, large 
RACs such as the Marine Response Corporation (MSRC) will be more 
inclined to respond to spills in Alaska and perhaps even locate here. 
This bill has no effect on the responsibilities for cleanup or on the 
planning standards enacted by the legislature in 1990.

There has been considerable support for CSHB 196 and there has been 
some concern and I believe that we have addressed the majority of 
those concerns. Working with the Citizens Advisory Council, the oil 
industry, environmental groups, and fishing organizations, we have 
prepared this final version of the bill. Other states looking at 
similar measures have enjoyed support from many environmental 
groups, fishing groups, the Coast Guard as well as the oil industry.
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In summary, CSHB 196
1. Shifts the liability for damages caused a RAC's simple

negligence during the first 15 days of oil spill cleanup to the spiller
so long as the RAC.

a. Does not cause personal injury.
b. Does not violate an order of the On Scene Coordinator.
c. Does not substantially deviate from the applicable oil 

spill contingency plan.
2. Calls for a study of the state's liability laws to be done by 

next legislative session.
3. Sunsets these provisions in one year so this legislature 

will be able to reconsider the issue.
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HB 196: RESPONSE ACTION CONTRACTOR LIABILITY

The Alaska Environmental Lobby opposes HB 196. HB196
attempts to lessen the liability of response action contractors 
(RAC); the businesses with whom oil shippers contract to cover spill 
response and clean-up. By giving professional spili responders 
variance from normal liability rules, Alaska takes the risk of 
exposing our natural resources to yet, another insufficient response 
to and clean-up of a major oil spill.

This bill has been presented as a means to assist a small 
Alaskan oil shipper who is currently unable to meet the bonding 
requirements of the only response action contractor available in its 
area of operation. Alyeska, the only RAC ir. the Prince William 
Sound, has required a one billion dollar bond of Tesoro, in order to 
act as its RAC in the event of a spill. This bond is not a legal 
requirement, but rather a "cost of doing business." It will however, 
put Tesoro out of business, as they can not post the bond.

Although the passage of HB 196 may persuade Alyeska to
lower its bonding requirement and thus allow Tesoro to stay in
business, there is no guarantee that this will occur. Alyeska will 
still be able, at any time, to raise the figure and once again, threaten 
to put Tesoro out of business. After the bill passed House Resources 
last week, Mamie Issacs of Alyeska stated that the bill "does not 
allow us to relax our liability standards." ( Penninsula Clarion, 
4/18/91. )

Aside from not provided a guaranteed means of lowering 
Alyeska's bonding requirement of Tesoro, the bill could have the 
following adverse effects:

** RA C 's may not be as careful Sf liability is limited. This 
bill would give RAC's incentives to use less than efficient methods 
and cheaper materials, and to expend less than their best efforts to 
contain and clean up a spill. While the days immediately after an oil
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spill will always be a crisis situation, RAC's should be trained to 
respond under exactly these circumstances:

** Not requiring the responders to substantia lly comply 
with an articu lated , existing , contracted-for, State-
approved contingency plan is ludicrous. Why have a planning 
process if the industry is not expected to follow the plan?;

** The question remains whether someone will always ultimately 
be liable. By "shifting" liability back to the sp iller,
claim ants may not always be ?ble to recover on damages 
caused by an RAC. If the spiller is unknown, abandons the spill, is 
insolvent or otherwise removes its assets, or receives special 
"immune" status by way of a spill settlement, parties injured by the 
RAC may be left without recourse other than the state.

Tesoro's bonding problem must be resolved in a way 
other than by potentially degrading the environment with HB 196. 
Don't we value our sensitive coastal areas and our pristine land and
water as much as the state of New York, with its paved-over lands
and comparatively tiny oil shipping areas, which has resisted 
passage ot a bili similar to HB-196 for several years? If the intent 
of the bill is to make certain that Tesoro can continue to operate in 
Prince VAfilliam Sound, then address the issue directly. Why does 
HB 196 fail to address this issue and instead promotes new and 
unparalleled levels of irresponsibility among professional response 
action contractors who are trained to and indeed make their livings 
by answering the call to clean up oil?

Issue Paper prepared by Mary Irvine and Marna Schwartz for AEL 4-21-91
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KENA I PE N IN SU LA  CAUCUS

RESO LUT IO N  NO . 9 1 - 5

A  R E S O L U T I O N  O F  T H E  K E N A I  P E N I N S U L A  C A U C U S  C O N C E R N I N G  " O I L  S P I L L  
R E S P O N D E R ' S  L I M I T E D  I M M U N I T Y . "

W H E R E A S ,  i t  i s  i n  t h e  i n t e r e s t  o f  t h e  c i t i z e n s  o f  t h e  S t a t e  o f  
A l a s k a  a n d  t h e  K e n a i  P e n i n s u l a  B o r o u g h  t o  e n s u r e  t h a t  q u a l i f i e d ,  
h i g h l y  t r a i n e d  o i l  s p i l l  r e s p o n s e  o r g a n i z a t i o n s  a r e  i n  p l a c e  a n d  
r e a d y  t o  r e s p o n d  t o  a l l  s p i l l s ;  an d ,

W H E R E A S ,  t h e  s u c c e s s  o f  a s p i l l  r e s p o n s e  o r g a n i z a t i o n  d e p e n d s  
u p o n  s p i l l  r e s p o n s e  c o n t r a c t o r s  a s  w e l l  a s  c o u n t l e s s  f i s h e r m e n ,  
s u b c o n t r a c t o r s ,  a n d  o t h e r  p a r t - t i m e  p r o f e s s i o n a l s  a n d  s p e c i a l i s t s  
w h o  m u s t  b e  p r e p a r e d  o n  a n  e m e r g e n c y  b a s i s  t o  a c t  s w i f t l y  a n d  
u n h e s i t a n t l y  i n  t h e  f a c e  o f  a d v e r s e  c i r c u m s t a n c e s  a n d  o f t e n  w i t h  
f a r  l e s s  t h a n  c o m p l e t e  i n f o r m a t i o n ;  a n d ,

W H E R E A S ,  t h e s e  r e s p o n d e r s  w i l l  b e  d e t e r r e d  f r o m  p e r f o r m i n g  c l e a n ­
u p  a c t i v i t i e s  o n  b e h a l f  o f  t h e  p e r s o n  o r  p e r s o n s  a c t u a l l y  
r e s p o n s i b l e  f o r  t h e  s p i l l  if t h e y  a r e  u n d u l y  e x p o s e d  t o  u n l i m i t e d  
l i a b i l i t y  i n  t h e  c o u r s e  o f  t h e i r  r e s p o n s e  a c t i v i t i e s .

N O W ,  T H E R E F O R E  B E  I T  R E S O L V E D  b y  t h e  K e n a i  P e n i n s u l a  C a u c u s  t h a t  
t h e  s p i l l  r e s p o n s e  c o n t r a c t o r s ,  i n c l u d i n g  f i s h e r m e n ,  
s u b c o n t r a c t o r s  a n d  p a r t - t i m e  p r o f e s s i o n a l s  a n d  s p e c i a l i s t s ,  w h o  
per f o r i n  i n  r e s p o n s e  t o  a n  o i l  s p i l l  t o  b e  b e s t  o f  t h e i r  a b i l i t i e s  

a n d  f o l l o w i n g  t h e  d i r e c t i o n s  o f  r e c o g n i z e d  s t a t e  a n d  f e d e r a l  
a u t h o r i t i e s ,  s h o u l d  b e  a f f o r d e d  l i m i t e d  i m m u n i t y  f r o m  l a w s u i t s  
a r i s i n g  a s  a c o n s e q u e n c e  o f  t h e i r  r e s p o n s e  a c t i v i t i e s ;  a n d ,

B E  I T  F U R T H E R  R E S O L V E D ,  t h a t  t h e  K e n a i  P e n i n s u l a  C a u c u s  s u p p o r t s  
a n d  e n c o u r a g e s  A l a s k a  S t a t e  l e g i s l a t i o n  w h i c h  g r a n t s  a n y  p e r s o n  
w h o  r e s p o n d s  t o  a n  o i l  s p i l l ,  c a u s e d  b y  a n o t h e r ,  i m m u n i t y  f r o m  
l i a b i l i t y  f r o m  a l l  c o s t s  a n d  d a m a g e s  e x c e p t  i n  c a s e s  w h e r e  t h e  
r e s p o n d e r  a c t s  w i t h  g r o s s  n e g l i g e n c e  o r  w i l l f u l  m i s c o n d u c t ,  o r  
c a u s e s  p e r s o n a l  i n j u r y  o r  w r o n g f u l  d e a t h ;  an d ,

F U R T H E R  B E  I T  R E S O L V E D ,  w h e r e  l i m i t a t i o n s  o n  i m m u n i t y  a r e  g r a n t e d  
t o  r e s p o n d e r s ,  i t  i s  i m p o r t a n t  t h a t  v i c t i m s  b e  f u l l y  p r o t e c t e d  
a n d  c o m p e n s a t e d  f o r  d a m a g e s ,  a n d  t h e  p a r t y  r e s p o n s i b l e  f o r  t h e  
s p i l l  i n  t h e  f i r s t  i n s t a n c e  s h a l l  b e  l i a b l e  f o r  a n y  d a m a g e s  
c a u s e d  b y  r e s p o n d e r ' s  s i m p l e  n e g l i g e n c e .

1



C O P I E S  of  t h i s  R e s o l u t i o n  s h a l l  b e  t r a n s m i t t e d  t o  t h e  H o n o r a b l e  
W a l t e r  H i c k e l ,  G o v e r n o r  o f  t h e  S t a t e  of A l a s k a ;  a n d  m e m b e r s  of 
t h e  A l a s k a  H o u s e  a n d  S e n a t e  R e s o u r c e  C o m m i t t e e s  a n d  S p e c i a l  
C o m m i t t e e s  o n  O i l  a n d  Gas.
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A l y e s k a  b l a s t e d  f o r  b i l l i o n - d o l l a r  b o n d
__________________   .  4 T*_____ RUBorough Mayor Don Gilman Wednesday blasted Alyeska Pipeline Service Co. for what he calls an "unreasonable” demand that threatens to shut down Tcsoro-Alaska Petroleum Corp.’s Nddski refinery.Alyeska is requiring Tesoro to come up with a $1 billion bond to continue shipping oil from the Alyeska pipeline terminal in Valdez to Cook Inlet,

Tesoro officials say they can’t possibly meet the requirement. And since they get 90 percent of the crude oil for their Nikiski refinery from Valdez, the refinery would be In serious trouble if it was no longer able to ship from there, said Tesoro vice president Gene Burden.Gilman said the major member compa­nies of Alyeska — Exxon, British Petroleum and ARCO — are using Tfesoro as a pawn in order to pressure the Legisla­ture to pass a bill restricting Alyeska's lia-

cotporate assets.But Tesoro can’t do that, Bur­den said.“All five of those other compa­nies are very, very large compa­nies,” he said. “Our whole compa­ny’s only worth $200 million. To come up with a bond of a billion dollars is just not possible."He thinks Tesoro should not be required to put up .as large an amount as the other companies because Tesoro transports only a small percentage of the oil com­ing from the terminal, its tardier loads are much smaller, and it has taken many preventive measurcs.f including the recent, introduction of a double-bottomed tanker.Alyeska and Tesoro have worked out a temporary agree­ment that allows Tesoro to contin­ue operating in the Sound until June 1 with $1 billion in insû £ ance, rather than a bond.

Tesoro also favors such a bill because it would limit the liability for the Cook Inlet spill response cooperative of which Tesoro is a member.But fishing and environmental groups are opposed to the idea be­cause they believe it would lessen the incentive for spill responders to be prepared.
A compromise!̂ !!? which . sought to limits liability but only for the first 15 days after a spill and only if a company does not "substantially deviate” from its ntiosency, plan, t

Alyeska says it may lower its requirements if the Legislature

bility In the event of a spill.'They're using Tesoro," Gilman S2id.‘They’re being unreasonable.”But Alyeska spokesperson Mamie Isaacs said the $1 billion requirement is necessary because of the liability Alyeska could be passes a om limiting Alyeska's li- subject to if it responds to a spill from ability in case problems occur Tbsoro or another shipper in Prince William when it responds to a spill.Sound. “The core of the problem rest"Alyeska serves as the initial response with the state's current liability action contractor for those vessels calling at laws," Isaacs said, the terminal in Valdez," she said. "Because The way the law stands now, or tne stale’s liability requirements flle !*an<,apd of liability is "simple Alyeska ... asked the owner-operator or Deg*geDce" wh»ch Isaacs said charier of the vessels to pledge a billion , i?ean if,A1>refika responds dollar bond, which, simply put, indicates SIS?0?  “g l° 1,s P̂ n with the they would have access to funds to manage •? ll inadvertently loses some the claims arising from a spill." m 3 it could be heldThe other five companies operating ves- a f' u sels m Prince William Sound — Exxon wants the standard ofBP, ARCO, Shell and Chevron— have JjabUlty for a SP111 responder to be been able to comply with the $1 billion re- DegIigence-” which “  hard- quirement, mainly by pledging $1 billion in Cf V? pr0ve “  C0UIt 1113X1 simPIe
' *** * *,J‘ •’ • 1 b: 1 '|>pj |||

tee Tries Butlftlywk"<j is not satisfied with the language in the bill, Isaacs said. "The bill is helpful, but it doesn’t gq-juiilfi_jar enouc'
Mayor Gilman also favors leg­islation limiting spill responders’ Pliability because the Kenai Penin­sula Borough is a member of the Cook Inlet response cooperative and taxpayers could also be held liable for problems resulting from the cooperative’s response to a spill.But Gilman, a former state sen­ator, does not believe the legisla­tion will pass. He says the bill has to get through two more House committees and the full House

and the Senate, and he doesn't be­lieve that will happen in the re­maining 34 days of the legislative session.He believes Alyeska is being inflexible about the bill.

'They don’t want anything less than gross negligence," he said. "What I think is happening is Alyeska is trying to get the gross , negligence standard, and they’re doing it on the backs of Tesoro."“The big three (Exxon, BP and ARCO) are using this thing un­mercifully and unnecessarily," Gilman saidIsaacs says that Alyeska is "very sympathetic to Tesoro's sit­uation.""We would like to find a way to accommodate Tfesoro’s needs and still protect the company’s (Alyeska’s) liability," she said.Some of Tesoro’s supporters in borough and state government have suggested the Alyeska owner companies are trying to put Tfesoro out of business, but Isaacs denies that and Gilman says hedoes not believe that's the case, either."But if that’s the fallout, they could care less,” he said. "The big guys just don’t care. They could care less if this refinery closed down,"The Kenai Peninsula Borough Assembly cares a great deal, how­ever.Tesoro employs about 150 peo­ple on the borough, according to Burden. The company provides a good chunk of borough tax rev­enues.The Borough Assembly unani­mously passed a resolution Tues­day night, which was supported even by fishing groups, urging the Legislature to intervene on Tesoro’s behalf.Burden says if Tesoro and Alyeska can’t come to an agree­

ment, Tesoro will file suit against the pipeline company, which would include seeking an injunc­tion to allow the company to con­tinue shipping out of Prince William Sound after June 1.
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