A LASKA LEGISLATURE COMMITTETE F 1L E S 1991-19 9 2
6 9 39 HOUSE JU U ICITARY






pm

Colum bia River

W Tarry McDermott
mos Staff reporter

K

0

K1

The dis| emm blic
as pUtofthecfftenpu

many aspe in-
tensely private world of the river
pilots, an exclusive fraternity
Whboae members tavtyear giided
3,000 ships_end $12 billion worth

of oceangoing goods up ad
d()\mtheri\?gr oW

'r(f)—f;;&e-re isa nggedﬁogm%m

fdenz:e.Thaw A however,

aren't com;gletelymeobled to Inde-

hey nave for nore

acentury operated asa
cartel - the_%lumbia River
Association;’

Sixteen months tWo pi-
lots. Cordon Howe % I\/larzfl)
Nlcmes, broke away fromthe

had held a monopoly on river
traffic tor 140years. Hone and

Nichols breeched al

e
ppTe iy e e
(0] rnted*
%_rlgsnlzn_ll_ohn, Le\é!n%(ajnd Clarr?
ilotage. They si anexclu-
sive reeme%/rt with one of the
exporters on the river,

bi
Peavey Grain Co., aKakmt-

Int

hased subsidiary of ConAgra, the
|

5

pilots’ feud threatening busiro

Haumrd-

' Onarecent maming, trouble
wore be\r;\:gn, longihore boats!
eight of ;
the dock at Peavey Grain. The
dockworkers injJoe the boot#
Itood for 15 minutes al ide

ttﬂeﬁegean Dolphin, shuffiing
r 3 .
Howe eagér to move

ich stood urunoving on

TZsyy-JbQi

big grain ship away from the SEE/10
dock and get down river. He It
couldn’t begin until the contrary
clump of longshoremen untied,

I
the Jp Ppoti-E

y&Lte A oar cwrjpr from Japan head# downriver, gufctod by a Columbia Riv

&



CCntinutid from E 1
hod It?

"Whet did | need the money
for? To hoard it? Prohahly the two
biggest issues was: | didn't want
federal pilots on the Columbia
River and | didn't want people
manhandling my fellow pilots.”

Pilotin I*anold nd honored
maritime essron rot rou
exrs vrrt

VBI’?/\QI

ere S eclal Know

8 S ne asres IS nee
srre safe ass

They EXIS'[ on. the t

olen OCeangomPe(mt%n is rnesufa
[am.é S¥0ea) ri\r§

ocal waters, nor F
arlors or [nlan sas to safe
pilota sh rgt rougn
* Ships are usuall urre?
custo or taw 1o e
|n the Unttw States the Co troI
of I|o ting was (P h rrs
es bequeathe otesates
res a 0ca rots usua
V\? nso 3/ states, veo mt-
} ES 6’8 a(tratearlrtrwsain%rg ol
workrn% rt%a)r rllOtSroun e thechannel tverﬂéd’ Iesnagsl;ln of
operae IH ort[h One two Y%a?o n shr spwrlh%
uides rPst rou%] Puoet uarter mre 0f one. anot er rs
Wo ot nsou are nh earmss collision.
urt rou tum r|a %nnE songone
4war e reac ros tentho amie wide. Every passing
Ctn] Of water wr“n Be IS nearmrrr
olumbia rw eret olum ecause of the relatively close

a
current col ides with the Pacific ua ers In Whrch h X perate,
ation among Br {S 0 t e

rdl
erahe Cohrmbla Rrver Pilots As . rrver qs essentra ne o0
socfrtk n tak es over shi gh} 5. functions of the CRPA o]ver the
ar EJ‘ Qe moﬁ T e earsﬁarbeento as uet g) a
em all Ills neede

rrng ave t etrarnrno an
v¥]ay ue e navr bl rtJortroh t0 neqotiate the rver dont
the” river. a/ rca rom
storra f0 ortla

M fo méet a az u a dense Ygan
es trs u sa n oesntexec £,
6ns of t e lon est sprots Uy the farm."
ne of the most

W ter In the worlrﬂjolr ggeea(r:rgo "At IVV* S eed sard rloé
ng s rt the dock we

P I-ﬂ%‘]:hmuo ke a he _tried to
an Lr Jbaé)gﬁese

A tlr{prcal merchant vessel caII
9 a Columbia Rivey Joor
ht have Panamanian regrst
Ja ane e _owner, a G[ree arn
anda rIr ino crew. heya ave

OC%v%n earg gx Iorers ﬂt thﬁ

reglgﬂ rﬂnpS e, o(g:aS vrvn ?n % tarn JoO Yong were
am/one% memot}/] rrncu IR 5ﬁre t rnfact kept tr rn%
s of varhous altron f]a com Persug U esno %g (E i
up’ rrverwrt outa oca%a 03 dote t0 eonea“i o rt

orbor

This isn't Puge eTaig'BS gres(\)r\ras erng a\?v
gtr aa » sqaﬁ ssocr ntlaste ut on inot other-
‘ Eizaj 0§ ot drtc with Iotao

f?rc

nto a trg?h
vre . To.the. u rntrtrate the

at aIYvasetmI(-)I\uI eslm bt Ct e sln/rgt

lsn't San Fr ncrsc
mre vvlrsse rnterere Helet the pilot nm
roc sinit” tsﬂep Lily, like most ships on the
uty results, rn Urge
Rr&hr&h amUtr eesuea(hfdtthe S\Pe of

V¥ oo IS VAV

hout  Cept Donald Hughe* is ths longsst- ssrvlng pilot In ths Columbia River

e pn the river ha the Cqum
are rnvove 3/
er amounto cargo,
thsrs ce tarnytrue

IRl
rrmrrar e
ed hrrtﬁ grapanese canj yae

In oge of the teIIr m ckerres
Bf mo

alanoe eo tradae on t‘he HSQF I?s 1

actua trﬁg Vaudﬁ a r of the |

Im OI"[g [€la-
fIv g eW Cars ether -COSt

Imp Fts rou[trneT outpaces the val-
ue o f‘ reater tonnage of
raw-material exports.

The and they are al

H %7 all whrte %ntrustert
with bot )ﬂ) Bt and import car-
ol U5 ARl
neﬁ contr ?govert?r Pltots settrng
rates g{ran ng cepses T

n
st te, ﬁwe not oensed
ot wﬁ o[ not beon {0 te

socratron sine
existe ce us h t%re the rvrl\/\}ar

n lPoson ornt socratron
ro the prova rts mem-

re on Ircenses the rlot rath-
er(t J %

ag as rn tqn
cause re ere also
amaorr tes statco
um ia_ dock on
r amette River, which Is entrr y
wrthrn Oregon borders.)

The membershrg vote, which, |
secret, has huge ¢ nseqrfences



ess, safety,

over work rules arose between
Peavey and Local 21 of the
International Longshoremen's
and Warehousemen’s Union.

The union says its members
were locked out. Peavey says it
was struck. Neither the company
nor the union will answer ques-
tions about the dispute, but it is
deer from other sources that, for
whatever reasons, the union be-

picketing the Peavey dock,
pilots for several days passed
rough the picket lines as they
lways had in the past and moved
ships. That changed, however, on
Oct. 25. when, according to other
pilots, Paul Stevenson, the youn-
gest of the CRPA pilots, was
jostled and threatened by long-
shoremen after docking an In-
coming ship at the elevator,

The threat - never specified
in public r was strong enough to
convince other pilots to begin
honoring th« pxdtet lines. Ships
began itacfdng up at the mouth
of the Columbia. Others were
stranded at docks along the river.
Howe, who had been out of town,
returned to learn what had hap-
pen.ed ang was incensed.

o4 Kk

e
o« L

liver Pilot Association member,

maybe even

S

lives...

"The longshoremen pushed a
couple of our people around, tried
to intimidate them," Howe says.

"l guess! took that more serious- -«
ly than some'others. 1couldn't

take that. I couldn't. 1wouldn't.
And | won’t.! hate terrorism and
Intimidation. Too many people

have died to give me the right to
freedom. | take that pretty god-
darn strong.”

Howe tried to convince the
rest of the pilots that their re- ,
sponsibility was to move ships.'

"We all felt the ship should be
moved," says Don Hughes, the
longest-serving pilot in CRPA.

“We just didn't want to becom?
scapegoats.”

Capt. Glen Hum, prejldent ofci ,
the CRPA, says the plain fact Is »
the pilots were scared. * >
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In less friendly descriptions, - e
they are the greediest men on the.””
river.

As two out of 40 pilots, they
represented 5 percent of the
CRPA membership. They now
control 12 percent of the CRPA's
former revenue, something in
excess of $600,000 last yeer. That
means nothing, says Howe, who
is 58 and neanng retirement. His
financial motivation for crossing
the picket line was. "Zero. Zero.
Nobody’ll believe that, but that's
it. That's what everybody says:

I’m greedy. Taking everything I .

can get. Why should | take every-

thing !'can get whon Il already
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STATE CF AAXA
CEPARIVENT CF COMMERE AND EOCNOMC CEALCRVENT
BEFORE THE BOAD OF MARNE PILOTS

In the Matter of:

Captain
Terry K. Bennett. Case No. MP 91-1

AFFIDAVIT OF CAPTAIN TERRY K. BENNETT

Captain Terry K. Bennett, being first duly sworn,
states and affirms that:

1. I am the applicant in the above-captioned
proceeding and have personal knowledge of the facts and
circumstances stated in this affidavit.

2. As the Board is aware, |1 applied for a Step One
Limited Pilot"s License for the waters of Southeastern Alaska
under 12 AAC 56.040(a). I have been a Coast Guard licensed
master and pilot in those waters for six years. During those
six years, | completed 19 dockings and 35 undockings in those
waters under the supervision of state licensed pilots on
vessels of over 2,000 gross tons, without incident.

3. Within the last year, | completed 16 dockings and
15 undockings on vessels of over 2,000 gross tons in the waters
of Southeastern Alaska under supervision of a state licensed

pilot, without incident.

Affidavit of Captain Terry K. Bennett
January 14, 1991 p. 1



4. I am not a member of the Southeastern Alaska
Pilots®™ Association ("SEAPA"). In fact, together with another
pilot, Captain Joseph Warren Homer, |1 have been actively-
seeking work in Southeast Alaska in competition with SEAPA
since 1988. Last year, after two years of trying without any
success, Captain Homer and 1 were able to obtain pilot work in
Southeast Alaska outside of SEAPA.

5. It is my estimate that through the last season,
SEAPA had control of 95% to 100% of the pilot market in
Southeast Alaska. To my knowledge, Captain Homer and 1 were
the only independent state-licensed pilots who have worked 1in
Southeast Alaska during the past six years. The only pilots
other than Captain Homer who could have supervised my dockings
and undockings during this period were members of SEAPA.

6. I have no personal animosity towards the pilots
who are members of SEAPA. In my opinion, the members of SEAPA
include some of the most experienced and capable pilots active
in the State of Alaska. However, the SEAPA members have
continuously refused to supervise the dockings and undockings
necessary for me to increase my license.

7. The reason for this has become apparent by the
comments and conduct of SEAPA members. Last spring, Captain
Homer and 1| began negotiations with the owners of a cruise
vessel operating in Southeast Alaska to provide pilot services
for the 1990 season. Apparently, word of our negotiations

reached SEAPA.

A ffidavit of Captain Terry K. Bennett
January 14, 1991 p. 2
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8. On May 31, 1990, Captain Dale O. Collins,
President of SEAPA, telephoned Captain Homer and myself to
discuss the negotiations. Captain Collins stated that if we
backed off from negotiations, he would make some efforts to
have us hired by SEAPA. When we balked at this proposal,
Captain Collins threatened to "play hardball® and "go out and
capture the ship".

9. Later that day, Captain Collins called again, and
stated that SEAPA could stop us from competing with a court
action and "all kinds of roadblocks", and could cause the
cruise line "embarrassment" if it hired us instead of SEAPA to
provide pilot services. He also said that "if we brought you
back, Terry, we'd be training you up. You'd become more --
you'd have more of a license. "

10. On August 7 or 8, 1990, | was approached by
Captain Collins on the street in Ketchikan. By that time,
Captain Homer and | were independently employed as pilots for
the cruise line. .Captain Collins told me that SEAPA would
prevent me from upgrading my license from a channel pilot
license to a docking license. He said that the Board of Marine
Pilots would "subpeona the captain" who signed my dockings and
undockings, and "make him testify under oath" about the
dockings and undockings. He said that | should consider "a
deal" with SEAPA, and that it was in my "best interest" to

return to work for SEAPA.

Affidavit of Captain Terry K. Bennett
January 14, 1991 p. 3



11. At the November 8 - 9, 1990, Board of Marine
Pilots meeting, Captain Collins spoke to the Board about my
request for a waiver. It was my understanding from Collins'
comments that SEAPA pilots were now willing to supervise my
dockings, and would do so this winter. The Board's letter to
Captain Collins of November 28, 1990, indicates the Board had
the same understanding. (Copy attached to this affidavit as
Exhibit A).

12. I spoke with Captain Collins in December, 1990,
about traveling to Ketchikan as soon as possible to accomplish
the five additional dockings and undockings. He said there
would be a number of vessel movements between Christmas and New
Year's, and that | could obtain dockings and undockings during
that period. I confirmed this with a letter on December 21,
1990. (Copy attached as Exhibit B).

13. Relying on Captain Collins' advice, | travelled to

Ketchikan at personal expense during the holidays. On December

27, 1990, on arrival at the Ketchikan airport, | spoke with two
SEAPA members, Captains Baldry and Smith. I greeted Captain
Smith and asked, "how are you?" Smith replied, "I don't know.

I'm waiting to find out what kind of shit you guys are going to
pull on us this time." When | asked, "What guys?", Smith
answered, "You and Homer. We heard a rumor you guys are
competing with us." I said, "Well, I'm just here to take you
up on the offer of dockings.” Captain Smith turned and walked

away. Captain Baldry said, "We've heard that you are in direct

A ffidavit of Captain Terry K. Bennett
January 14, 1991 p. 4



competition with us.” When I asked Baldry where they had heard
that, he said, "l can"t say."

14. I went to the SEAPA office toget information
about ship movements. The board indicated that a log ship was
going to be moved from Metlakatla to Ward"s Cove, with Captain
Ed Creasy as the pilot, on December 28, 1990. I called Captain
Creasy and left a message on his answering machine.

15. Later that day, | stopped back at the SEAPA office
and spoke again with Captain John Baldry. He said, "Things
seem to have changed since the Anchorage [Board of Marine
Pilots™] meeting." Captain Baldry indicated that SEAPA
expected "reconciliation” with me after the Board meeting, but
that it had not happened. I took this to mean that they
expected me to give up competing. I told Baldry that 1 was
still looking for work for the 1991 season, and that 1 was just
there for the dockings they"d offered.

16. I left two calls for Captain Ed Creasy on his
answering machine. About 8:45 p.m., the hotel desk clerk gave
me a message from Captain Creasy stating, "I°m not taking any
new riders." At 4:15 a.m., December 28, 1990, Captain Creasy
called me and asked if | had received his message. Captain
Creasy said, "I'm sorry but at this time | feel that | cannot
train a competitor.”

17. At 8:30 a.m. on December 28, 1990, I met with
Captain Dale Collins to discuss the dockings. Collins said

"now that you are a competitor there won"t be a lot of guys in

A ffidavit of Captain Terry K. Bennett
January 14, 1991 p. 5



SEAPA who will cooperate on dockings.”™ Collins said that he
would keep his personal promise to supervise me in dockings and
undockings. Collins then spoke at some length about the "fate
of the industry" if there are competing pilot groups. Collins
said that ship operators would use competition to "drive a
wedge between us"™, and that "we"ll all make less money."

18. As for the Board of Marine Pilots" request,

Captain Collins said that the Board could not order SEAPA to
cooperate with me. Collins said that whether or not to
supervise my dockings and undockings was up to each individual
pilot. Collins said that he would "supervise" me, since it was
his policy to "give everyone dockings," but that he would not
"train" me.

19. On December 31, 1990, I went with Captain Dale
Collins on a trip from Guard Island to Wrangell. The ship was
the Hyundai #16, 22,000 GRT, Korean registry. I was allowed to
do the docking with some assistance and instruction from
Captain Collins.

20. On January 2, 1991, 1 called the SEAPA office to
check on the next job dispatch. The next job was assigned to
Captain George Porter. I left a message with Barbara Jones,
the office administrator, asking if 1 could go on the trip and
do the docking or undocking. Captain Porter left word with Ms.
Jones that: "No, I will not take Bennett."

21. Later on January 2, 1991, | went to the SEAPA

office in a last attempt to arrange any more dockings or

Affidavit of Captain Terry K. Bennett
January 14, 1991 p. 6



undockings. Captain Barney Elsensohn left a meeting in the
conference room and came out to talk to me. Captain Elsensohn
said chat there was no conflict of interest when he sat on the
Board of Marine Pilots and reviewed my application for a
license upgrade. Captain Elsensohn said he represented the
state when he sits on the Board, not SEAPA. He then told me
that "competition in the pilot industry is bad." Captain
Elsensohn said that competition will lead to "company pilots"”
and an erosion of industry standards.

22. It is my firm conviction that the members of SEAPA
have no intention whatsoever of cooperating with the Board or
myself in this matter. In every conversation | had with a
SEAPA pilot in Ketchikan, the SEAPA pilot raised the subject of
"competition." I was told directly and indirectly that | would
not get any cooperation in getting my dockings until | stopped
competing with SEAPA. Again and again, SEAPA pilots implied
that if I "went along”™ with SEAPA, or "joined up", or ™"came
back to the fold", there would be a very different attitude on
the part of SEAPA pilots.

23. I do not believe that it is fair for a person to
be required to join a particular private association in order
to earn his livelihood in the State of Alaska. As 1 said
above, it is my opinion that the members of SEAPA include some

very fine and capable pilots. This does not mean that they

Affidavit of Captain Terry K. Bennett
January 14, 1991 p. 7
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should be allowed to monopolize the industry and
capable pilots out of Southeast Alaska.
FURTHER YOUR AFFIANT SAYETH NAUGHT.

Dated this daY of January, 1991, at

Washington.

Captain"Terry K. Bennett

Subscribed and sworn before me on the date and at the

place above written.

Notary Public n
Commission expires: ~7f( ?/5 **/

A ffidavit of Captain Terry K. Bennett
January 14, 1991 p. 8
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Movamber 28, 1990

Captain Dale o. Collins

Southeastern Alaska Pilots’
Association

Box 6100

Ketchikan, AK »=001

Dear Captain Collins:

At Its annual seating on November 8-9, 1990, the Board of Marine Pilots
reviewed the license upgrade application of Captain Terry Bennett. The
board denied the application hut resolved to request your association’s
cooperation 1n providing Captain Bennettthe opportunity to meet the
license upgrade requirements.

Captain Bennett presently holds X Channel Pilot License and has applied
to upgrade to a United, Step 1, license as a pilot on vessals of not
more than 20,00D gross tons. To qualify for this uggrade, he must submit
ten dockings and undockings that conform to 12 AAC 56.027.

Because no more than five dockings and five undockings nay be nade under
the supervision of the same pilot, CaPtaln Bennett must perform five
?ddltlonal dockings and undockings before receiving a limited, Step T,
icense.

The Board of Marine Pilots requests that Southeastern Alaska Pilots’
Association provide Captain Bennett the opportunity to perform these
additional oc_kings and undockings by June 1, 1991. If completion is not
possible by this date, please notify the board In writing of the date by
which this may be accomplished.

If you have any questions or cowents, please direct them to the board at
the address above.

Sincerely,

JoAnnt Cummings
licensing Examiner

JC/dg18434D
1128

cc: Terry K. Bennett



December 21, 1990

Captain Dale0O. Collins

Southeastern Alaska Pilots®
Association

P.0. Box 6100

Ketchikan, Ak. 99901

Dear Dale,

This is to confirm our phone conversation of Friday December 21, 1990.
Thank you for your offer of assistance In acquiring the additional
dockings and undockings required by the Board at their November
meeting. lexpect to be inKetchikan December 26th and will call or stop
by your office at that time.In the meantime best wishes for the holidays.

Sincerely,

Terry K. Bennett
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AIASKA PUBLIC OPPICES COMMISSION
POSITION PAPER

CSHB 195 (STA)

Bill Title: .Jlan_Aot-relating tn .election dampsign*. regulation nt
Inbbvina~_Qonf lInfca of inherent. *fH fh* Alaakw Public Of-Pinun \

Commlaalnn.

This bill inoludee several provisions which will create now prohibitions
on campaign finance aotivity by State and municipal candidates and
lobbyists. It also establishes new financial disclosure requirements
for some public officials. The Alaska Public Offices Commission (APOC)
will administer these provisions and investigate and adjudiaate alleged
violations. This bill also expands the scope of oivil penalties for all
three laws APOC enforces/ makes year-end reports mandatory and closes a
two-day reporting gap before elections.

The Commission supports this legislation. Comments are limited to those
sections where the Commission has questions or concerns/ as follows:

Section 4—AS 15,13.077 (page 3/ line 24), It appears that a different
standard has been set for municipalities and the State with regard to
ballot propositions. la this intentional? The Commission anticipates
that significant energy will be spent in complaints and reviewing the
content of campaign literature to determine if it is in support or
opposition to a ballot proposition and is factual.

Section 11—«S 15.13,127 (page 7, line 10), This section establishes a
procedure for returning illegal contributions. Currently, existing
regulations (2 AAC 50.319) provide a workable procedure for this,

Section 21—AS 39.50.020(a) (page 11, lines 25-27). The last sentence
of this section was intended to deal with the transition of boards and
commissions at the time the Conflict of Interest law was first adopted.
It could be deleted rather than amended as it is no longer necessary.

Section 22— (page 12, line 6) AS 39.30.020(c) and AS 39.50.035 are
redundant.

Section 31— (page 16, line 2) AS 39.b0.160 Statements of Public Record
and the last sentence of AS 39.50.020(b) are redundant.

Karen Boorman
Executive Director

Commissioner
Department of Admi inistration
hrsnd fatVinimittM BAMIO 7871 MtIMUT /



Rep. Finkelstein
March 16, 1992

Section-by-Section Description of CSHB 195 (STA)

Section 1 raises the level of campaign contribution which
candidates must identify by donor from $100 to $250, and
exempts candidates who do not raise or spend over $1,000 from
filing APOC reports.

Section 2 mirrors section 1 for political groups.

Section 3 prohibits taking surplus campaign funds as personal
income. Currently, candidates are permitted to use campaign
funds as personal income.

Section 4 says a candidate may not knowingly allow a lobbyist
to violate section 18 of the bill on the candidates behalf,
and prohibits the use of government funds to support or oppose
a candidate or ballot proposition.

Section 5 allows APOC to adopt more flexible regulations on
the "paid for by" identifications.

Section 6 prohibits the use of campaign funds for non-campaign
purposes and establishes time lines for campaign fundraising.
(For legislative races, June 1 - December 31 of the year
before the election and the year of the election.)

Section 7 changes the due date for APOC year-end reports from
December 31 to February 15.

Section 8 closes the two-day loophole in the current campaign
reporting requirements.

Section 9 and Section 10 give APOC the power to assess civil
penalties for violations of the campaign finance law.

Section 11 requires candidates to return illegal
contributions.

Section 12 says that APOC will publish lobbyist summaries
semi-annually instead of quarterly.

Section 13 deletes obsolete language relating to the use of
lobbyists' photographs in lobbying reports and the locations
where the reports are available.

Section 14 requires lobbyists' employers to sign lobbyists'
registration forms instead of submitting separate statements

to APOC.

Section 15 requires lobbyists' employers to file reports with
APOC annually instead of quarterly.



Section 16 clarifies that only lobbyists' reports, and not
employers' reports, must be submitted on the stated dates.

Section 17 sets the date that lobbyists' employers' annual
reports are due.

Section 18 prohibits a lobbyist from holding certain positions
in campaigns, and from using state resources that are not
available to the general public.

Section 19 and Section 20 give APOC the authority to assess
civil penalties for violations of the lobbying statute.

Section 21 clarifies when and how legislative directors submit
their Conflict of Interest forms.

Section 22 codifies the current APOC policy on disclosure of
confidential client relationships.

Section 23 deletes unnecessary language in the conflict of
interest statute.

Section 24 raises the threshold for disclosure of sources of
income from $100 to $1,000 for all public officials. The
section also requires legislators, legislative directors and
legislative candidates to provide additional information about
income and loans from sources with an interest in political
decisions. The sources of gifts from family members must be
reported if the gifts exceed $10,000 per year, and the sources
of non-family gifts are reported if they exceed $100.

Section 25 defines "substantial interest in legislative,
administrative, or political action".

Section 26 deletes a reference to a statute that is repealed
in Section 29 of CSHB 195.

Section 27 gives APOC the responsibility to examine Conflict
of Interest statements.

Section 28 and Section 29 give APOC the power to assess civil
penalties for violations of the conflict of interest statute.

Section 30 exempts officers of municipalities with populations
of under 1,000 from conflict of interest reporting
requirements.

Section 31 clarifies that conflict of interest statements are
public.

Section 32 defines "income", "legislative director" and
"source of income".

Section 33 repeals three sections of statute.

Section 34 says the bill takes effect on January 1, 1993.



1. AS 24.45.041(c), which says lobbyists may submit
photographs to A.P.0.C. for publication in lobbyist reports;

2. AS 24.45.051(5), which requires a lobbyist to report the
identity of any firm in which a public official has a
financial interest, with which the lobbyist has done over $100
business in a calendar year;

3. AS 24.45.116, which is an outdated requirement that civic
leagues report contributions they receive worth over $100; and
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STATE OF AliASKA
1992 LEGISLATIVE SESSION

Revision Date:

FISCAL NOTE

Title: An Act relating to election campaign, regulation of lobbying.

conflict of interest, etc.

Sponsor. Finkelstein

Department Affected:  Administration
BRU: Alaska Public Offices Commission

BILL NO.

Component.  Alaska Public Offices Commission

COMPONENT SERIAL NO.

FY 95 FY 96
1701 1752
20 20
22.5 22.5

0 0

0 0

0 0

0 0

0 0
194.6 199.7

0 0

0 0
194.6 199.7

0 0

0 0
194.6 199.7

4 4

0 0)

0 0

Requestor:
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY %4
PERSONAL SERVICES 2128 2119
TRAVEL 1.0 1.0
CONTRACTUAL 6.7 26.7
SUPPLIES 0 0
EQUIPMENT 17 0
LAND & STRUCTURES 0 0
GRANTS, CLAIMS 0 0
MISCELLANEOUS 0 0
TOTAL OPERATING 228.2 251.6
CAPITAL 0 0
REVENUE
FUND SOURCE: 0 0
FUNDING: (Thousands of Dollars)

GENERAL FUND 228.2 251.6
FEDERAL FUNDS 0 0
OTHER
FUND SOURCE: 0 0
TOTAL 228.2 251.6
POSITIONS:
FULL-TIME 5 5
PART-TIME ) (1)
TEMPORARY 0 0
Estimate of current year impact: 0
ANALYSIS: (Attach a separate page if necessary.)
See attached narrative.

Prepared by:  Karen Boorman. Executive Directot /

Division:  Alaska Public Offices Commission

Approved by Commissioner: - Nancy Bear Use™ n,
Agency.  Administration "
N W

Distribution (by preparer): Leg. Hn, Legislative Spor30r, Requestor, QVBCBR Gov. Legis. Ofc,, & Inpacted Agency(ies).
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Date:
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FISCAL NOTE

STATE OF ALASKA BELL NO. CSHB 195 (SA)
1992 LEGISLATIVE SESSION

This bill includes several provisions which will create new prohibitions on campaign finance aptIVIt?( by State and municipal candidates

and lobbyists. It also establishes new financial disclosure requirements for some Publlc officials. The Alaska Public Offices

Commission (APOC) will administer these grovmons and investigate and adjudicate alleged violations. This bill also expands the

BC(pre ofI Cl\t/'” penalties for all three laws APOC enforces, makes year-end reports mandatory and closes a two-day reporting gap
efore elections.

The campaign finance provisions restrict the ways surPI.us funds ma¥ be dishursed, restrict campaign activities b){ lobbyists on behalf
of candidates, impose time limits on fund raising, restrict the use o EUb“C funds to influence the outcome of elections and require
candidates to return illegal contributions. The |obbying provisions restrict lobbyists’ use of State |property or resources and prohibits
them from becoming actively involved in campaign management orfund raising.” The financial disclosure provisions require legislators,
legislative candidates and I_egils[atlve directors fo disclose more detailed information on their loans and sources of income that have
a substantial interest in Ie8|s ative, administrative or political action, or are from a lobbyist or a person who has a contract with the
State for more than $10,000 annually.

The commission anticipates it will incur start up costs as it prepares to assume its duties of administering and enforcing these new
rovisions. Staff must revise forms, manuals and training materials as well as prepare new regulations for commission review.
xisting staff cannot undertake these start up activities, so new positions would be required.

The commission will receive many on%oing requests for advice about interpretation of the law, including questions such as whether

a contribution is illegal and thus must be returned, whether a draft group may fund raise before the date allowed for legislators

whether a legislator must provide more detailed financial disclosure concerning a client, and whether a local government or school

district is properly using public funds to influence the outcome of a ballot proposition. Staff will need extra funds to prepare for the

first election In which candidates must comply with the provisions regarding disbursement of campaign surplus and prohibited uses

gfzggmpmgn funds| and the stricter financial disclosure requirements. Training sessions to help candidates and contributors of over
are essential.

The bill makes all violations of the three laws APOC administers subject to civil penalties in addition to criminal penalties. This is a
more cost effective penalty process for less e?reglous violations than the criminal penalty process which can require a lengthy
complaint hearing process and substantial involvement from the Department of Law and potentially the courts.

It is expected that several complaints will be filed each year alleging that a candidate, lobbyist or public entity has violated one of

these provisions. Potential complaints include allegations that a candidate filed incomplete financial disclosure information, or
conducted fund raising too soon or too late, and that @ municipality used public funds to support a ballot proposition. Itis reasonable

Eo gxpecdt that one complaint each year will proceed to public hearing. This expense cannot be absorbed from funds currently
udgeted.

The commission will need to hold a hearing in FY 93 and probably FY 94 to adopt regulatory changes. The expenses of such a
hearing are not funded within the FY 93 or FY 94 budget.

In order to meet the mandates of the new law, the commission will need to add a professional staff member (Associate Coordinator-
Range 18z<to investigate comPIalnts draft regula,twns and provide compliance advice. For the firsttwo years, a paraprofessional staff
meniber (Regulations Specialist [--Range 16) will be necessary to help draft regulations, develop manuals, revise forms and conduct
training. An Administrative Assistant | (Ran%e 12) will be needed to provide ongoln% compliance advice, compare and examine
reports and process civil penalties for candidates and groups. AClerk IV (Range 9) will be needed to handle the additional paperwork
and extra typing that cannot be absorbed by the one secretary in the Anchorage office.

The commission's current office space in Anchorage is too small to house these new positions. Modest sized space is available in
the building and could be made funct'onal with minor remodeling. Two desks, chairs and telephones will be required as well.

The Juneau office will reguwe additional staff to provide compliance advice, assist in investigations, and process civil penalties under
the llqbbylngllaw. In order to meet this need and dpr.owde assistance to the lobbying administrator without creating the need for
additional office space, furniture and equipment by adding additional positions, the commission requests upgrading of the current part-
time Clerk Ill position to a full-time, year round administrative assistant position.

A detailed breakdown of the costs associated with administration and enforcement of this bill is attached.

8/LEG92/08534 kp/2 Page 2 of 3_



FISCAL NOTE

STATE OF ALASKA BILL NO. CSTTB 195 (SA)
1992 LEGISLATIVE SESSION

HB 195
APOC Estimated Costs
FY 93
Personnel:
Associate Coordinator-Range 18A $ 59,705
' Regulations Specialist Il--Range 16A 52,422
Administrative Assistant I-Range 12A (Anchorage) 41,279
Clerk IV--Range 9A (Anchorage) 35,261
Administrative Assistant I--Range 12A (Juneau) 24111
(Upgrade from Clerk llI, six months) $212.770
Travel:
' Regulations hearing $3,000
Training 4,000
$7,000
Contractual Services:
Instruction/education materials $2,500
(design, print, postage for
amended forms and manuals)
Office space: 350 square feet @ $1.00 sq. ft/month 4,200
$6,700
** L egal Fees $20,000
Hearings, Witness Fees, Subpoenas, Transcripts
Equipment:
. Desk and Chairs (2) $1,200
Phone Installation/Equipment (2) 500
$1,700

*Funding for Regulations Specialist, travel for regulations hearing required for FY 93 and FY 94 only.
** Complaint investigation funds (legal fees) will be necessary after FY 93.
*** Equipment necessary for FY 93 only.

Personal Services projected to increase at 3 percent per year for merit increases.

8/LEG92/08534. kp/3 Page 3 of 3



s STATE OF ALASKA
1992 LEGISLATIVE SESSION

Revision Date:

Title: "...relating to election campaigns.
regulation of lobbying..."

Sponsor: Representative Finkelstein
Requestor: House Judiciary Committee

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0-

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND -0- -0-
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL

POSITIONS:

FULL-TIME -0- -0-
PART-TIME

TEMPORARY

Estimate of current year impact:
ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis.

JL 1
Prepared by: Richard |. Peoues. Director/ | _
Division:  AdministrativFSerwicgs i~ IX

L L i\u. catitt tyg iaiA)

Department Affected:
BRU: Legal Services
Component: Operations

Department of Law

COMPONENT SERIAL

FY 95 FY 96 FY 97 FY 98
-0- 0- -0- -0-
0- 0- 0-

0- 0- 0- 0-

Phone: 465-3672
Date: April 10. 1992

Approved by Commissioner: Charles E. Cole. AttornevilGeneral

Agency: Department of Law

Date: April 10. 1992

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).

Rev 10/07/91
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. cshb 195 (STA)

This bill amends several state statutes concerning
election campaigns, regulation of lobbying, conflicts of interest
and the Alaska Public Offices Commission. The bill exempts
candidates who raise and spend $1,000 or 1less in an election
campaign from the state®"s wusual —campaign financing reporting
requirements, and it increases the 1individual minimum reportable
campaign contribution from $100 to $250. The bill also establishes
rules for the distribution of campaign funds that remain unexpended
and unobligated after a campaign has ended or at the time a
candidate ceases to be a candidate. The bill amends AS 15.13 to
make clear that campaign activities by lobbyists that are
prohibited by AS 24.45.121(a)(9), and also prohibited under AS
15.13.

The bill prohibits the use of public funds to support or
to oppose the election of .a candidate, and the bill prohibits
municipalities from using public funds to support or oppose a
ballot proposition or the election of a candidate. However, the
bill does not prohibit municipalities from using public funds to
provide factual 1information to the public regarding a ballot
preposition.

AS 15.11 1is also amended to prohibit the use of campaign
funds for the personal use of a candidate or another person,
including interest earned on campaign funds. Use of campaign funds
as a loan to another person or group, knowingly paying more than
fair market value for goods or services, and paying fines or
monetary penalties would also be prohibited. The bill would also
place time limitations on campaign contributions, limiting the
period in which contributions could be solicited or accepted to
June 1 1in the year preceding the election through the date of
election, except candidates for the legislature would be prohibited
from soliciting or accepting campaign contributions between January
1 and May 31.

The bill amends lobbying reporting provisions in AS
24 .45, making certain quarterly reports semi-annual or annual, and
it prohibits a Ilobbyist from using state property or resources
unless the wuse 1is nominal and available to the general public.
Lobbyists would also be prohibited from serving as an officer in a
candidate®"s campaign or serving as a member of a finance or fund-—
raising committee. Lobbyists would be permitted to make personal
contributions to or personally advocate on behalf of a candidate.

Last, the bill provides for civil penalties up to $20,000
for violations of any provisions where a penalty is not already
prescribed.

page 2 of 3



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. CSHB 195 (STA)

The bill will probably not have a fiscal 1impact on the
Department of Law, except that we may, from time to time, have to
defend the commission in respect to upholding the new civil penalty
provisions. We believe that this new activity can be handled using
existing resources. However, if this activity became prolonged, or
otherwise causes a substantial new cost, we would have to seek
additional funding to handle this work.

page 3 of 3



No. L

Billf  rsion GSHB 195(STA)

1992 LEGISLA. TTVE SESSION (H) Publish Date:

3-16-92
Revision Date;* December 20.1991 Department Affected:  Administration
Title: An Act relating to election campaign, regulation of lobbying. BRU: Alaska Public Offices Commission
confrtt z* interest, etc. Component; Alaska Public Offices Commission
Sponsor: Representative Finkeistein
Requestor: Representative Finkeistein COMPONENT SERIAL NO.
Expenditures/Revenues: (Thousands of Dollars)

OPERATIN- | FY 93 FY 9 FY 95 FY 9 FY 97 FY 98
PERSOf."'AL SERVICES 212.8 165.2 170.1 175.2 180.5 1859
TRAVEL 5.0 20 20 2.0 2.0 20
CONTRACTUAL 6.2 225 25 225 225 225
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 17 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEQOUS 0 0 0 0 0 0
TOTAL OPERATING 225.7 189.7 194.6 199.7 205.0 2104
CAPITAL 0 0 0 0 0 0
REVENUE
FUND SOURCE: 0 0 0 0 0 0
FUNDING: (Thousands of Dollars)

GENERAL FUND 225.7 189.7 194.6 199.7 205.0 210.4
FEDERAL FUNDS 0 0 0 0 0 0 .
OTHER

FUND SOURCE: 0 0 0 0 0 0
TOTAL 225.7 189.7 194.6 199.7. 205.0 210.4
POSITIONS:

FULL-TIME 5 4 4 4 4 4
PART-TIME (1) 0) (2) (1) (1) (1)
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact. 0
ANALYSIS: (Attach a separate page if necessary.)

See attached narrative.

Prepared by: Karen Boorman. Executive Director Phone: (9071276-4176
Division: ~ Alaska Public Offices Commission . A Date: December 20.1991
Approved by Commissioner.  Nancy Bear Usera\ k. z

Agency. - Administration \\\/\J \Ju Date: T 7

Distribution (by preparer): Leg. Fin,, Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).

Rev 10/07/91 ,
8AEG92i00216B.KP/1 crityl—

FISCAL NOTE
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STATE OF ALASKA BILL NOPSfflHgsTgmT
1992 LEGISLATIVE SESSION' {

This bill includes several provisions which will create new prohibitions on campaign finance activity by State and municipal
candidates and lobbyists. The Alaska Public Offices Commission (APOC) will administer these provisions and investigate and
adjudicate alleged violations. This bill also expands the scope of civil penalties for all three laws APOC enforces, makes
year-end reports mandatory and closes a two-day reporting gap before elections.

The campaign finance provisions restrict the ways surplus funds may be disbursed, restrict campaign activities by lobbyists
on behalf of candidates, impose time limits on fund raising, prohibit the use o' public funds to influence the outcome of elections
and forbid the use of campaign funds for personal benefit. The lobbying provisions prohibit lobbyists from using State property
or resources and from becoming actively involved in campaign management or fund raising.

The commission anticipates it will incur start up costs as it prepares to assume its duties of administering and enforcing these
new provisions. Staff must revise forms, manuals and training materials as well as prepare new regulations for commission
review. Existing staff cannot undertake these start up activities, so new positions would be required.

The commission will receive many ongoing requests for advice about interpretation of the law, including questions such as
whether a planned campaign expenditure is permissible because it may be a personal benefit, whether a draft group may fund
raise before the date allowed for legislators and whether a local government or school district is properly using public funds
to influence the outcome of a local election. Staff will need extra funds to prepare for the first election in which candidates must
comply with the provisions regarding disbursement of campaign surplus and prohibited uses of campaign funds and to give
training sessions to help candidates comply.

The bill makes all violations of the three laws APOC administers subject to civil penalties in addition to criminal penalties. This
is a more cost effective penalty process for less egregious violations than the criminal penalty process which can require a
lengthy complaint hearing process and substantial involvement from the Department of Lav/ and potentially the courts.

It is expected that several complaints will be filed each year alleging that a candidate, lobbyist or public entity has violated one
of these provisions. Potential complaints include allegations that a candidate used campaign funds for a personal benefit,
closed down a campaign account improperly, or conducted fund raising too soon or too late. It is reasonable to expect that
one complaint each year will proceed to public hearing. This expense cannot be absorbed from funds currently budgeted.

The commission will need to hold a hearing in-FY 93 to adopt regulatory changes. The expenses of such a hearing are not
funded within the FY 93 budget.

In order to meet the mandates of the new law, the commission will need to add a professional staff member (Associate
Coordinator-Range 1£) to investigate complaints, draft regulations and provide compliance advice. For the first year only, a
paraprofessional staff member (Regulations Specialist Il--Range 16) will be necessary to help draft regulations, develop
manuals, revise forms and conduct training. An Administrative Assistant | (Range 12) will be needed to provide ongoing
compliance advice, compare and examine reports and process civil penalties for candidates and groups. A Clerk IV (Range 9)
will be needed to handle the additional paperwork and extra typing that cannot be absorbed by the one secretary in the

Anchorage office.

The commission's current office space in Anchorage is too small to house these new positions. Modest sized space is
available in the building and could be made functional with minor remodeling. Two desks, chairs and telephones will be

required as well.

The Juneau office will require additional staff to provide compliance advice, assist in investigations, and process civil penalties
under the lobbying law. in order to meet this need and provide assistance to the lobbying administrator without creating the
need for additional office space, furniture and equipment by adding additional positions, the commission requests upgrading
of the current part-time Clerk Il position to a full-time, year round administrative assistant position.

A detailed breakdown of the costs associated with administration and enforcement of this bill is attached.

8/LEGS2/00216B.KP/2 Page 2 of 3



FISCAL NOTE

STATE OF ALASKA BILL NO.AHB 19575T/0
1992 LEGISLATIVE SESSION

HB 195
APOC Estimated Costs
FY 93
Personnel:
Associate Coordinator-Range 18A $ 59,705
=Regulations Specialist Il--Range 16A 52,422
Administrative Assistant I-Range 12A (Anchorage) 41,279
Clerk IV--Range 9A (Anchorage) 35,261
Administrative Assistant I--Range 12A (Juneau) 24111
(Upgrade from Clerk Ill, six months) $212778
Travel:
*Regulations hearing $3,000
Training 2.000
$5,000
Contractual Services:
Instruction/education materials $2,000
(design, print, postage for
amended forms and manuals)
Office space: 350 square feet @ $1.00 sq. ftimonth 4.200
$6,200
< Legal Fees $16,250
Hearings, Witness Fees, Subpoenas, Transcripts
Equipment:
*Desk and Chairs (2) $1,200
*Phone Installation/Equipment (2) 500
$1,700

*Funding for Regulations Specialist, travel for regulations hearing, and office equipment required for FY 93 only.
** Complaint investigation funds (legal fees) will be necessary after FY 93.

Personal Services projected to increase at 3 percent per year for merit increases.

8/LEG92/00216B.KP/3 Page 3 of 3
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..... "UCIDAOPPOSES HB 196 & ITS OBJECTIVE OF LOWERING
FURTHER LIABILITY STANDARDS FOR RAC’S

April 2, 1991

1, In both 1989 & 1990 the Alaska legislature lowered the standard
of liability for RAC 3 from the normal standard of "strict liability", i.e.
liable for whatever injuries the person caused, whether he was negligent
or not.

Rr.e.sjgnlly
1.RAC 3 are ONLY liable if they are negligent or engaged in »

Intentional misconduct.

2. RAC 3 are ONLY liable when his or her own acts or omissions cause
injuries.

3. in 1989 legislature stated that:
“fo show negligence by a response action contractor, a claimant
must-show that the acts or ommissions of the contractor under the

rcepeneo action contract woro not in accordance with generally accepted

professional standards and practices at the time their response action
services were performed.

4. Negligence is found ONLY when itwould be unreasonable to act as

the liable party did, in the circumstances surrounding the response action.

5. As proposed, the RAC would be immunized from liability for rogue
actions taken that were contrary to applicable plans and orders of the
agency directing the response.

Current standards are sufflc.lent _tQ_cove”the liability exposure of
all RAC 3 - including fishermen and local communities.

Adm inistrative A ssistant, ucipa
UNIOQIOS - SaidJJdd ‘331 ze:61 T6, 20 add
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““ -UCIDA OPPOSES HB 196 & ITS OBJECTIVE OF LOWERING
FURTHER LIABILITY STANDARDS FOR RAC’S

April 2, 1991 -

1. In both 1989 & 1990 the Alaska legislature lowered the standard
of liability for RACs from the normal standard of “Strict liability”] i
liable for whatever injuries the person caused, whether he was negllgent
or not.

Presently
1. RAC"s are ONLY liable if they are negligent or engaged in <

intentional misconduct

2. RAC 3 are ONLY liable when his or her own acts or omissions cause
Injuries.

3. in 1989 legislature stated that:
“Fo show negligence by a response action contractor, a claimant
mustshow that the acts or ommissions of the contractor under the

roepenco action contract woro not Inaccordance with generally accopted

professional standards and practices at the time their response action
services were performed. -

4. Negligence Is found ONLY when itwould be unreasonable to act as

the liable party did, in the rlrcumstanceg surrounding the response action.

5. As proposed, the RAC would be immunized from liability for rogue
actions taken that were contrary to applicable plans and orders of the
agency directing the response.

Current standards are sufficient to cover the liability <m <;nrp af
all RAC 3 - including fishermen and local communities.
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Enclosure (1)

A Model State Act Regarding Limited Immunity
for Persons Responding to Oil Spilli

~_proposed by the .
Marine Spill Response Corporation

This model State Act makes State law consistent with new federal oil spill Ieglslatlon that
provides limited immunity from liability for removal costs and damages for those person*
responding to an oil spill or the threat o an oil spill. Tho immunity applies if those activities,
are performed In a manner consistent with the Federal National Contingency Plan (NCP), or
under the direction of the Federal On-Scene Coordinator (0SC) or the aFProprlate Stateofficial
Because the plans and orders may not cover every detail or eventuality of a spill response,
actions that arc In keeping with the overall objectives of the plans or Coordinator's orders are
deemed to be within the Scope of this Act. o _ _ o
~Just as with response tofire, response to an oil spill must be immediate and decisive. Like
firemen, oil spill responders cannot control the tlmlnP or location of theirwork, Both types of
responders must take immediate action based on very limited information, attacking the problem

, qmc_klg If there is to be any realistic chance of mitigating the worst harm. Limited immunity for
firefighters has been long fecognized because of these circumstance*, and this bill extends similar
protection to oil spill responders. o o .

~ Without similar immunity, the enormous financial risks and ||ab|||tK exposures associated
with spill response will deter those Bersons who are not responsible for the initial spill, such as
cleanup contractors, fishermen, and barge owners, from prompt, ag%resswe cleanup, or even from
any resPonse atall The United States Congress recognized” the need to provide limited
immunity to oil spill responders in the Oil Pollution Act 0f 1990. However, Congress did not
greempt State oil spill |Iabl|l%|aWS, s0 a similar provision is needed in State law. Federal and
tate res_Ponder liability laws should be uniform. To respond decisively, responders must be able
to actwi hput_beln? forced to consider the boundaries or interaction f va|¥|n? liability regimes.
The liability for damages resulting from the oil spill cIeanu,o efforts fills on "the party
responsible for the initial |scharqe, not on persons trying to help clean up or mitigate the
damage. Under this bill victims ot oil spill damage will have a means of compensation. They
may recover from the person resP0n3|bIe for the inttial discharge or, where the responsible Pary
I unidentified or unable to pay, from the federal Qil Pollution Fund (and, perhaps a State fond,
If provided by State law). . In addition, Immunlt%/ for responders is limited. It does not extend
to actions for personal injury or wrongful death, or for actions that rise to the level of gross
negll%ence or willful misconduct o
ome States provide immunity only to those persons who do not char(t;e for their setvices,
Refusing Immunity to persons who chdrge for their services In the context of catastrophic oil
spills works to deny the public the benéfit of cooperatives and subcontractors who have the
expensive oil spill resPonse equipment and trained personnel that are the key to mitigating
damage from the spill but who must be able to charge for their services in order to maintain
their readiness. Volunteer responders have a role, too, but professional responders equipped
with their equipment and training have the greatest likelihood of making a significant difference
in the spill response. Thus, this act covers all responders, whether they volunteer or work for

Py-
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This draft Sute legislation was developed by the Marine Spill Response Corporation
(MSRC), a nonprofit mutual benefit corPoratlon organized exclusively to promote the welfare
of the public by mitigating environmental damage to the coastal and certain upstream waters of
the United States. This newly created organization seeks to establish a program to render its
best efforts to contain and cleanup certain large oil SPI_”S beyond local response _caP_abllltle_s. It
will use funds provided by the oil and shipping industries to build, staff and equip five regional
response centers and numerous prepositfoned equipment sites. To&;_ether with a host of other
res_Pon_ders, MSRC hopes to dramatically improve this nation's ability to respond to large oil
%pl Is in consul and tidal areas, in part”through bold and decisive response to a split event
esponder immunity is a critical requirement for that type of rapid response.

Section 1. [short ..., This act may bo cited as the [State] Act Regarding Liability tor

Persons Responding to Oil Spills. :

Section. [berieiaion! ] For the purposes of this Act the term:

(1) ‘damages' means damages of any kind for which liability may exist under the laws
of this State resulting from, arising out of; or related to the discharge or threatened dlschargo
of il

(2) 'discharge* means any emission (other than natural seepage), Intentional or
unintentional, and includes, but is not limited to, spilling, leaking, pumping, pouring, emitting,
emptying, or dumping;

(3) 'Federal On*Scene Coordinator' means the federal offldal predesignated by the U.S.
Environmental Protection Agency or the U.S. Coast Guard to coordinate and direct; federal
responses under subpart b, or the official designated by the lead agency to coordinate and direct
removal under subpart E. of the National Contingency Plan:

(4) "National Contingency Plan' means the National Contingency Plan prepared and
published under section 311(d) of the Federal Water Pollution Control Act (33 U.S.C 1321(d)),
as amended by the Qil Pollution Act of 1990, Pub. L No. 101-380,104 Sttt 484 (1990);

(5) 'oil* means ofl ofany kind or in any form, including, but not limited to, petroleum,
fuel 00, sludge, ofl refuse, and oil mixed with wastes other than dredged spoil;

(6) 'person* means an individual, corporation, partnership, association, State,
municipality, commission, or political subdivision of a State, or any Interstate body.

(7) 'removal costs* means the costs of removal that are incurred after a discharge or
0il has occurred or, in any case in which there is a substantial threat of a discharge of oil, the
costs to prevent, minimize, or mitigate oil pollution from auch an incident;

(8) 'responsible party* means a responsible party as defined under { 1001 of the Qil
Pollution Act of 1990, Pub. L No. 101-380,104 Stab 484 (1990).

SECtioN 3. (cvevviien rree v
(a) Notwithstanding any other provision of law, a person b not liahle for removal costs
or damages which result from actions taken or omitted to be taken in the course of rendermg
care, assistance, or advice consistent with the National Contingency Plan or as otherwise directe
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by the Federal On-Seenc Coordinator [or by the State official with responsibility for oil spill oil
response).

() Subparagraph (a) docs not apply-
(D toa resporsible party,
(2) with respect to personal Injury or wrongful death; or
(3) 1f the person is grossly negligent or engages In willful misconduct

o Jc) A responsible party is liable for any removal costs and damages that another person
IS relieved of under subparagraph (a).

(d) Nothing in this section affects the liability of a responsible party tor oil spill
response under Sute law.
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IM S R C #

Marine Spifl Response Corporation
G. Stephen Dues

Vice President

Readiness Rnd External Affairs

March 25,1991

M )

Representative Bill Hudson
Chairman k
House Special Committee on Oil and Gas
Alaska House of Representatives
P.0.Box V

State Capitol

Juneau, Alaska 99811

+ = —h e

Dear Mr. Chainnan:

In your letter of March 6,1991 addressed to our General Counsel Mr.
Joseph E. Lees, you asked forcomments on HB 196. We have carefully reviewed
the bill. Sections 1,2,3 and Sec. 5, (46.03.825) are of particular interest to MSRC .
In general, M SR C supports state legislation that enacts a limited immunity for all
oil spill responders as protective as die provision found inPL 101-380. Itappears
that the intention of HB No. 196 is to accomplish this and therefore our comments
are intended to help bring about thisend. For your convenience |l am enclosing
model legislation on responder immunity that M S R C has prepared to assists states
as they consider this legislative issue.

The language ofH.B 196 concerns itselfwith “rfesponse action
contractors” Ja defined term in the proposed legislation. M S R C feels that limiting
immunity to this category of responders isnot inconsonance with the intent of die
legislation. As noted in the bill/spreamble, limited immunity isneeded because itis
in the public interest topromote a bold, vigorous response during emergencies.
Yet a "response action contractor””is a person who must act pursuant to a written
contract or agreement to provide “fesponse Actions”” (See 46.03.826(15).)
To assure themselves that they qualify for responder immunity however, they first
have to assure that written contracts are in place. This could delay the response
and thus by limiting immunity on the basis of a responders status as a "response
action contractor”’, the state will limit the quality of the response needed during
spills.

1350 1 Sirt*. NW 61*« 300 WuMftfon. DC 20005 Telophon* 202 408 8700 Fax 202 371 0401
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The language of Section 2 of the bill could be interpreted to make oil spill
responders liable/ifa spill occurs from one of tfyeir vessels during response
andcleanup operations. (See Sec. 46.03.822)). This is inconsistent with the stated
purpose of the bill to provide responders with a limited immunity because they are
required to act under emergency conditions. Oil spill containment vessels (barges,
draconcs, etc.) are a critical, integral part of a responder 3 offshore operations. To
limit a responder 3 immunity with respect tosuch an important part of spill
response operations renders all response operations hostage to the dangers of a
simple negligence standard, rather than gross negligence or willful misconduct

standard of the bill.

Specific comments, keyed to the draft bill, are provided in an additional
enclosure. In general these are clarifications of bill language to insure that:

¢D) all responders are provided with immunity irrespective of their status as
operating under a contract, volunteer, etc.,
@) spills from response vessels will not convert the status of a responder to a

responsible party.

Thank you for your opportunity toprovide you with our insights into this
important piece oflegislation. Please don Thesitate to contact me ifthere is
anything further you may need.

Sincerely,
IA_
G. S. Duca

Vice President
Readiness and External Affairs

Enclosures
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Enclosure (2)

PAQE/UNB
1/1

1/1-2

2/21

2/22-23

3/8-11

REMARKS
Delete “Civil”> Statutes generally provide specific penalties for

acts that are deemed to be criminal offenses. Removing the
word “Civil”’clarifies the intent of the statute.

Delete “fesponse action contractors”’and replace itwith
“fesponders”” (“Responder(s)”’should be used wherever “dil
spill contractor(s)””appears in the bill.) All responders to an oil
spill need tohave a limited immunity as they go about thework
of responding to and mitigating the effects of a release, whether
or not they have a response action contract. The b&jis for this
limitation rests upon the need for bold, vigorous actm in the face
of theemergency conditions, lack of information/conflicting
information, the responder 3 inability to control essential
elements that directly affect his operations, such as the

weather during a spill and the limitations of technology on the
efficacy of the operations that he is able to undertake. For
example bird/animal rescue and community volunteers face
the same category of problems as those responding to the spill
with mechanical cleanup capabilities.

“fimiting the liability of innocent”?’should be changed to,
“providing a limited immunity to””

Delete, “arc...spill.””and replace with, “8o not constitute gross
negligence or willful misconduct and are consistent with the
National Contingency Plan (NCP) or as otherwise directby the
Presidentor by a State official with responsibility for oil spill
response. This immunity docs not apply to cases of personal
injury or wrongful death.””

This subparagraph appears to make the responder liable for
releases of hazardous materials from one of his vessels

(barges, dracones, etc.) engaged in receiving recovered oil/oily
wastes that would be categorized as hazardous substances.
The collection of recovered oil/oily debris is a critical, integral
task in the response and cleanup operational scenario. To limit
his immunity with respect to such an important part of spill
response operations renders all response operations hostage to

P .07
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the dangers of a simple negligence standard, rather than gross
negligence or willful misconduct standard of performance of

the bill.

3/12-17 This sub-scction also appears not to provide a limited immunity
for a critical portion of response and cleanup operations. (See
previous remarks for supporting rationale.)

4/8 Given the complexity of Alaska 3 liability laws, itis important
that the immunity provision be begin with the phrase,
“Notwithstanding any other provision of law,””

4/9-11 “&cL.coordinator”> Recommend replacement of this portion of
the bill with, “Who renders care, assistance or advice for a
release or threatened release of oil that is consistent with the
National Contingency Plan (NCP) or as otherwise directed by
the President or by the state official with responsibility for oil
spill response.”” See previous remarks for supporting rationale.

4/15-17 This sub-section also appears not to provide a limited immunity
for a critical portion of response and cleanup operations.
Section 46.03.825(a) (1) provides an exception to responder
immunity ifthe response action contractor would have been
liable for the release or threatened release under state of
federal law even “9f that contractor had not carried out a
response action”’with respect to the release or threatened
release. This sectionmay simply be trying to prevent the spiller
from taking advantage of the immunity. However thisprovision
could apply to non-spiller responders too. For example, there
may be liability under the Alaska law for a person who fails to
comply with the terms and conditions of a response action
contract ofa remedial action plan, or a contingency plan. Thus,
ifa responder has a contract with a potential spiller to respond
in a certain way, then under the state law the contractor must
respond in accordance with the contract. This could make the
responder liable for the release “9f that contractor had not
carried out a response action®” As a result, the responder may
be denied immunity.
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4/after 21° Recommend add a provision that makes the responsible party
liable for removal costs and damages that another person is

relieved ofunder this section of the bill. (See M SR C model
bill)
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April 10, 1991

resentative B ill Hudson, Chairman
se 0il and Gas Committee

te of Alaska

P.O. Box V

Juneau, AK 99811

RE: MOUSE BILL 196 - LIABILITY LIMITS FOR OIL CLEAN-UP
CONTRACTORS

e City Council of the City of Kenai, at their meeting of

| 3% 1991 unanimously stated their support of House B ill 196,
ill, as you are aware, is designed to afford limited

nity from lawsuits to C|t|zenr% groups responding to oil

Is caused by another, unless the responder acts with gross
gligence or willful misconduct, or causes personal injury or
ong

ful death.

ese groups consist of spill response contractors, countless
hermen, subcontractors, and other part-time professionals and
ecialists who.must be prepared, on an emergency basis, to act
iftly and unhesitantly in the face of adverse circumstances and
ften with far less than complete information.

posure to unlimited liability in the course of response
tivities may deter responders from performing clean-up
tivities on"behalf of the person or persons actually
esponsible for the spill.

The City Council of the City of Kenai suPports House B ill 196 and
encourages the Alaska State Legislature to pass this legislation.
Where lim itations on immunity are granted to responders, it is

IO
=
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B ill Hudson

Important that victims be fully ?rotected and _com%ensa,ted for
damages. The party responsible for the spill in the first
instance should be liable for any damages caused by the

responders* simple negligence.

Again, the city Council of the City of Kenai supports this
legislation.

Sincerely,

JIW /clf
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UNITED COOK INLET DRIFT ASSOCIATION
P.0. Box 4649 KENAI, ALASKA 99611

#OS Y U (907)283-3600 FAX (907)283-3306

April 10, 1991

Representative Cliff Davidson
Chairman, House Resource Committee

Dear Representative Davidson,

UCIDA OPPOSES C3 for H3 195 & ITS OBJECTIVE OF FURTHER
LOWERING L! ABILITY STANDARDS FOR RAC'S.

In Doth 1Qj9 1997, the Alaska legislature lowered the standard of
liability for RAC’s from the normal standard of "strict liability", i.e. liable
for whatever injuries the person caused, whether he was negligent or not.

Presently

I. RAC's are CNLY liable if they are negligent or engaged in
intentional misconduct.

2. RAC's are ONLY liable when his or her own acts or omissions cause
injuries.

3. In 1389, legislature stated that:

"To show negligence by a response action contractor, a claimant
must show that the acts or omrniscions of the contractor under the
response action contract were not in accordance with generally accepted

professional standards and practlves at the time their response action
services were performed.

4. Negligence is found ONLY when it would be unreasonable to act as
the liable party did, in the circumstances surrounding the response action.

Current standards are sufficient to cover the liability exposure of

all RAC's - including fishermen and local communities. Ucida feels that no
change is needed.

Page 1
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UCIDA would, however, like to comment on the actual issue that
appears to us to be driving this legislation. Alyeska has imposed on Tesoro
financial requirements in a format that is directly acilonalble. To the best
of our knowledge such coverage that exceeds the $20 million ball park is
impossible to get. Alyeska then requires $1 billion of such coverage of
Tesoro. Tesoro then feels obliged out of self preservation to promote
legislation that will reduce Alyeska's liability exposure to incidents of

gross negligence in the hope that, if successful, Alyeska will impose
requirements that Tesoro can meet.

UCIDA regards the above scenario as little less than blackmail on
the part of Alyeska. What win prevent them from requiring $5 billion in
directly actionable insurance next year? QCIDA dogs, recognize _ nnyjewfir
that Tesoro has a legitimate problem with this banoino requirement - u
literally has been placed by Alyeska between the proverbial rock and a
hard spot. UCIDA has expressed both of these sentiments to our local
3orough Assembly arid to Tesoro representatives.

UCIDA respectfully requests that the legislature consider replacing
this legislation - which is not needed- with language that addresses the
real issue - bonding requirements that are reasonable but that can oe

capped in some manner to prevent industry from using them as a lever to
undermine good public policy.

We would like to suggest two possible options:

1) Legislation that would limit a RAC’'s ability to require proof of
financial responsibility to a level no greater than that required by the
state in AS 46.04.040. UCIDA understands that the level set in AS
46.04.040 should not be static - it clearly will be adjusted from time to
time by the legislature to conform to good public policy.

2) If an RAC requires bonding requirements above those set in AS
46.04.040, then the RAC should be required to accept oil pollution
insurance syndicate coverage.

Page 2
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in conclusion, UCIDA does not support changing current state
Mablility statues. Even the concept of a sunset provision and a 30 day
window is poor public policy. Alyeska ana other similarilly situated RACs
will turn over spill resonse to any spiller well within the 30 day window.
Legislation is needed to address Tesoro's immediate dilemma and the
general issue of Bonding requirements in the future.

Sincerely,

Theo Matthews, Administrative Assistant
UCIDA

cc. Senator Lloyd Jones, Chairman, Senate Resource Committee
Senator Paul Fischer
Rep. Gail Phillips
Rep. Mike Navarre
Rep. Jim Zawacki
Kenai Borough Assembly
Mayor Don Gillman
Gene Burden, Tesoro
Oil Reform Alliance
UFA
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12 April 1991 .-
PO Box 2397 !
Homer, Alaska 99603

Legislators

Alaska State Legislature
PO Box V

Juneau, Alaska 99811

Dear Representative Davidson:

I strongly oppose HB 196 and its CS. Liability standards do

not need to be lowered in this way.

I should like to respectfully submit that you consider UCIDA"s
suggested options“"which address the bonding issue and appear

on page 2 of Mr. Theo Matthews letter to you dated .10 April.

Before you move on the above though please carefully examine
the existing law which provides ample protection for RACS.
The increased number of RACS since the Exxon Valdez spill should

be ample proof of that.

HB 29 is another priority bill in my opinion. We certainly
cannot expect DEC to be everywhere. Citizens suits provide

some badly needed protection in a state as vast as ours. The
bill is well written, gives a sixty~compliance period and would
be an effective way to protect our air, land, water, wildlife

and health from the dangers of pollution.

Thank you for your hard work.

Sincerely,

G ail Parsons cc: Senator Paul Fischer
Rep. Mike Navarre
Rep. Gail Phillips
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UNITED COOK INLET DRIFT ASSOCIATION

PO. Box 4649 KENAI, ALASKA 99611
FAX (907) 283-3306

(90?) 283-3600

April 16, 1991

Representative Cliff Davidson
Chairman, House Resource Committee

Dear Representative Davidson,

UCIDA would like to follow-up cn our comments of April 10, 1991 on
CS forHB No. 196. UCIDA continues to oppose this legislation since we
feel it represents bad public policy and does not address or resolve the
very issue that appears to be driving it - bonding requirements imposed by
one sector of private industry (Alyeska) on another sector of private

industry (Tesoro).

UCIDA doubts that public legislation will ever be able to resolve
disputes between members of the private sector. To attempt to help one -
in this case Tesoro - merely leaves the state vulnerable to open ended

demands by the other - in this case Alyeska.

As we remarked on April 10, 1991, even if this legislation were to
pass, what would prevent Alyeska from requiring $5 billion in directly

actionable insurance next year?

Even though UCIDA does not support this legislation, we feel
compelled tocomment on a few points:

1) Sec 46.03.825 (a)
Speaks to an act or omission "not contrary to an order of the federal
or state on-scene coordinator”. The obvious defense in court of a RAC will

ue that 1f "we weren"t told not to do it, we are not liable".

The point should be that when a RAC is acting under the direction of
the federal or state coordinator, then some changes in liability rules

might be expected.

Page 1



2) Sec. 46.03.825 (a)(2)

Gross negligence is not defined by AS 46.03.823(a). However
“fiegligence"” is defined by AS 46.09.823(a), therefore, whatever the
definition of “gross negligence”™ may come to be, we know that the result
of this seciton will be that a RAC whose acts or omissions under the
response action contract was not in accordance with oenerallu accepted
professional standards and practices at the time their response action
services were performed, will not be liable in many instances.

3) Sec. 46.03.825(a)(3)
Two points should be made:

a) "Substantially deviated" 1s not defined and we believe the
standard should in any event be "deviated". We understand that
Industry would like a definition agreed to for the phrase
“Substantially deviated"” and would propose that if industru
would give us their defintion of "gross negligence” then
perhaps an agreed definition of "substantially deviated" would

be appropriate.

b) The and portion of 46.03.825(a)(3) seems clearly designed
as another loophole designed for the use of 2nd and 3rd party
RAC"s who have not “previously agreed to comply with the
terms of that plan". Further, it is often the case that a RAC
will not be working for the parties responsible for the release.
In this event, it appears you revert back to the “gross
negligence" standards as a claimants® only grounds for action.

IfaRAC does not agree to comply with the oil
contingency plan, they clearly should be afforded no relaxation
in liability standards. The end portion of AS 46.03.825(a)(3)

should be deleted.

In conclusion, UCIDA will continue to oppose the relaxation of
liability standards for RACs as a means of trying to resolve a dispute
between members of private industry. If, however, the committee passes
out this bill, a 1year "sunset provision"” would be appropriate. With such a
provision, the committee could at least determine if the goal of affording

Page 2



Tesoro some relief was met and perhaps by then the legislature will
prepared to address the issue of bonding requirements.

Sincerely,

Theo Matthews
Administrative Assistant

cjd

cc: Senator Lloyd Jones, Chairman, Senate Resource Committee
Senator Paul Fischer
Rep. Gail Phillips
Rep Mike Navarre
Rep. Jim Zawacki
Kenai Borough Assembly
Mayor Don Gillmen
Gene Burden, Tesoro
Oil Reform Alliance
UFA
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UNITED COOK INLET DRIFT ASSOCIATION

Y P.O. Box 4649 KENAI, ALASKA 99%11

s YVAL Y (907) 283-3600 FAX (907) 283-3306

April 10, 1991

Representative Cliff Davidson
Chairman, House Resource Committee

Dear Representative Davidson,

UCIDA OPPOSES CS forHB 196& ITS OBJECTIVE OF FURTHER
LOWERING LIABILITY STANDARDS FOR RAC 8.

in both 1989 & 1990, the Alaska legislature lowered the standard of
liability for RAC 3 from the normal standard of "strict liability", i.e. liable
for whatever injuries the person caused, whether he was negligent or not.

Presently

1. RAC3 are ONLY liable if they are negligent or engaged in

intentional misconduct.

2. RAC 3 are ONLY liable when his or her own acts or omissions cause

injuries.

3. In 1989, legislature stated that:

To show negligence by a response action contractor, a claimant
must show that the acts or ommissions of the contractor under the
response action contract were not in accordance with generally accepted
professional standards and practives at the time their response action

services were performed.

4. Negligence Is found ONLY when it would be unreasonable to act as
the liable party did, 1n the circumstances surrounding the response action.

Current standards are sufficient to cover the liability exposure of
all RAC 3 - including fishermen and local communities. Ucida feels that no

change is needed.

Page 1



UCIDA would, however, like to comment on the actual issue that
appears to us to be driving this legislation. Alyeska has imposed on Tesoro
financial requirements ina format that is directly actionalble. To the best
of our knowledge such coverage that exceeds the $20 million ball park is
impossible to get. Alyeska then requires $1 billion of such coverage of
Tesoro. Tesoro then feels obliged out of self preservation to promote
legislation that will reduce Alyeska®"s liability exposure to incidents of
gross negligence in the hope that, if successful, Alyeska will impose

requirements that Tesoro can meet.

UCIDA regards the above scenario as little less than blackmail on
the part of Alyeska. What will prevent them from requiring $5 billion in
directly actionable insurance next year? UCIDA does recognize, however,
that Tesoro has a legitimate problem with this bonding requirement - it
literally has been placed by Alyeska between the proverbial rock and a
hard spot. UCIDA has expressed both of these sentiments to our local
Borough Assembly and to Tesoro representatives.

UCIDA respectfully requests that the legislature consider replacing
this legislation - which is not needed- with language that addresses the
real issue - bonding requirements that are reasonable but that can be
capped in some manner to prevent industry from using them as a lever to

undermine good public policy.
We would like to suggest two possible options:

1) Legislation that would limit a RACs ability to require proof of
financial responsibility to a level no greater than that required by the
state in AS 46.04.040. UCIDA understands that the ievel set in AS
46.04.040 should not be static - It clearly will be adjusted from time to
time by the legislature to conform to good public policy.

2) If an RAC requires bonding requirements above those set In AS
46.04.040, then the RAC should be required to accept oil pollution

insurance syndicate coverage.

Page 2



In conclusion, UCIDA does not support changing current state
Ilablility statues. Even the concept of a sunset provision and a 30 day
window 1is poor public policy. Alyeska and other similarilly situated RACs
will turn over spill resonse to any spiller well within the 30 day window.
Legislation is needed to address Tesoro"s immediate dilemma and the

general issue of bonding requirements in the future.

Sincerely,

Theo Matthews, Administrative Assistant
UCIDA

cc: Senator Lloyd Jones, Chairman, Senate Resource Committee
Senator Paul Fischer
Rep. Gail Phillips
Rep. Mike Navarre
Rep. Jim ZawacKki
Kenai Borough Assembly
Mayor Don Gillman
Gene Burden, Tesoro
Oil Reform Alliance

UFA
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Alaska State Legislature
HOUSE OF REPRESENTATIVES
Official Business Special Committee on Oil and Gas P.O. Box V
Bill Hudson - Chairman State Capitol

Juneau, Alaska 99811

April 12, 1991

The Honorable Dave Donley
Chairman

House Judiciary Committee
Alaska State Legislature
P.0O. Box V

Juneau, Alaska 99811

Dear Dave:

I would like to take this opportunity to bring to your attention
a bill which will soon be referred to your committee. HB 196 was
introduced by the House Special Committee on Oil and Gas last month
and is currently being heard in the Resources Committee.

Both committees have done a great deal of work on this legislation
and 1 expect that a committee substitute, acceptable to all parties
involved, will be reported out of the Resources Committee early
next week. I would Ilike to request the Judiciary Committee"s
immediate consideration of this legislation.

It is imperative that HB 196 pass the Legislature this session.

HB 196 would limit civil liability for acts or omissions of an oil
spill response action contractor and establish strict liability on
responsible parties for certain acts or omissions of a response
action contractor.

Dave, | would really appreciate your assistance on this one. I
believe that the bill which will be reported to your committee will
be acceptable to all parties and hope you will consider it quickly.

Thanks for your assistance. I look forward to talking to you
further on this matter.

Chairman, House Special Committee on O il and Gas
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karal 15, 1991
Repr tentative B ill Hudson
cap!:cl Room 111, MS 3100 b
Box "l 7
June J, Alaska 99811
Re: f.B. 198 1

Dear Representative Hudson:

%/ou lecently asked Paul Richards to comment on H.B. 196 on
eha;,.f of Alyeska Pipeline service Company* We have
revised the issue of potential legislative changes to
response action contractor liability in the context of the
financial responsibility requirements in our oil Spill
Response Service Agreements. As a result of this review, we
have developed the following statement of our ;

position;
"Alyeska Pipeline service Company, which operates th
trans Aﬁaskg_plpellne system, pIS yan Initia QI} s,plﬁ
response action contractor for tank vessels in Prince
Killian Sound. The vessels have incorporated Alyeska'a
initial response plan into their contingency plans.
Under the terms of oontraats between Alyeska and the
owners, operators or charterers of these vessels,
Alyeska 1S indemnified for coats and certain
liabilities that might arise out of Alyeska'b response
on behalf of a vassal. The contraeta also require that
fcha party contracting on behalf of a vesse|l demonstrate
financial responsibility to perform its indemnity
obligations. Tesoro has.been unable to demonstrate.
comﬁllance with the financial responsibility provisions
of the standard contract and is presently operatin
un nt_that expires on June 30,

c d
der a temporary agreeme
1991* Alyeska has advised Tesoro that tho temporary
agreement w ill not be extended.

f

"Alyeska suppaorts enactment of Alaska, |6?IS|atI0n that
a résponse action caontractor can be liabTe for 3|mEIe
negligence in its oil sp.ill response activities ONLY
whén Iits acts are inconsistent with the National
contln%ency Plan or directives of the President or
when [Ts actions cause personal injury or death.
Congress enacted this standard in sectjon 4201(a) of
the 0 il Pollution Act of 1990, if such legislation
becomes law in Alaska, Alyeska w ill reduce the
financial responsibility requirements for all tank
vessels contracting for its Initial oil spill response



Representative B ill Hudson
Waroh 15, 1S01
Pag* 2

ssrviaes. Thu amounts of such reduced requijrements
hnve not bheen determined. However, on the basis of
Tasore's current financial condition and available
ineuranoa coverage, and existing insurance coverage of
owners off the vessel that Tesoro is_using to transport
|ts orI/ Alyeska Is confident that Tesord w ill have no

I% In arraanrrn to meet such revised financial
respo sibility requirements.

the Alaska lav ultimately adopted has a narrower

i

exemption from liability for srmple neglrg%ence than
that provided by federal lav# Alyeska w ill review the
financial responsibility requirements of its contracts
for initjal oil spill résponse in light of the exposure
to liability that remains under he new law. if
substantial exposure to liahil |t Im eple negligence
remains/ Alyeska may not he abl e to re uc

finanaial esgaonsrbrlrty requirements to a IeveI that
Tesoro ca

Pleaise contact n« or Hr. Richards if we may be of further
assistance.

Sincerely yours,

. Heroiller
dent

E/£'d 9858-S92 (106) McT e>153a-1H ZerZ IC, cr vh.



Co-Chair

A laska State L egislature HOUSEFinancecommlttee
_ _ P.0. Box
Representative Mike N avarre Juneau. Alaska 99811
(607) 465-3779
April 16, 1991

MEMORANDUM

TO: Representative Dave Donley, Chair

FROM:

SUBJECT: House Bill 196

This measure, dealing with liability of Response Action Contractors, is currently under
review by the House Resources Committee. It is anticipated to pass out soon.
Passage of HB 196 may determine whether or not Tesoro Alaska Petroleum Company
will continue to have the ability to ship crude oil from the Valdez Terminal to its Nikiski
Refinery. As you can see, the bill may have significant impact on my district.

Since time is of the essence, I'd appreciate it if you could schedule HB 196 at your
earliest convenience, perhaps "pending referral” from Resources.

Thanks for your help.

DISTRICT 5
34824 K-Beuch Road  Soldotna, Alaska 99669 « (907)262-7842

'tINTKI) ON RECYCLED PAIKII



INLHAM C. KITTO

51503 Wilghlrle IBoﬁIevFilrtliE I:I_ols Rln IeI(’e\Is %AC9(())0§6 Vice Fresidert
PO Box 36013 + (213)036.T156 " TWX 103213073 Crude Oil Supply

18 March 1991

Representative Cliff Davidson
P.0. Box V
Juneau, Alaska 99811

Dear Representative Davidson:

U.S. 0il & Refining Co. and its wholly dwned subsidiary, U.S.
Oil Supply Co., have been involved in the business of
transporting ANS crude oil from Valdez to the State of
Washington and to other Alaskan ports by tankers for several
years. This activity was necessary to supply U.S. 0il &
Refining Co."s refinery in Tacoma, Washington with crude oil as
well as to supply other refineries such as Tesoro, Texaco, and
Shell.

Alyeska had agreed to provide clean-up services to shippers of
crude oil from Valdez in case such shippers spilled crude 1in
Prince William Sound. When Alyeska decided, however, that 1its
legal liability resulting from these services was unlimited even
though it had not caused the spill, Alyeska demanded indemnity
from such shippers in the amount of $1 billion. Such a
requirement could not be satisfied through insurance by the
shippers or tanker owners and thus prevented U.S. 0Oil & Refining
Co. and others from continuing to transport ANS crude. of
course, for the owners of Alyeska and other very large oil
companies, the requirement was not impossible to meet. They
just indemnify Alyeska by contract. This 1is not an option open
to smaller companies such as ourselves.

We believe in taking responsibility for our ownactions and
insuring these activities to the extent possible. Ships which
we used were members of TOVALOP and always provided $700 million
of P&l 1insurance; and we as shippers always met the financial
responsibility requirements of the State of Alaska and are
members of CRISTAL. However, to be required to indemnify others
such as Alyeska for their negligence and in such a substantial
sum as $1 billion not only seems unreasonable but is in fact
impossible. The result was our being prevented from continuing
to transport ANS to our refinery in Tacoma. The economic impact
of not buying barrels delivered on U.S. Oil vessels isestimated
to be over $5 million per year.

A subsidiary ol Ihe Time Oil Group



Representative C liff Davidson
18 March 1991
Page 2

The proposed House Bill Mo. 196 would limit the liability of the
spill responders such as Alyeska. Since it would apparently
satisfy Alyeska that its potential Iliability would be covered by
insurance available to shippers, we are hopeful that companies
such as ours would be able to transport ANS as they have done in
the past. It does not avoid or limit the liability of anyone
who spills oil nor do we believe it should. However, the oil
spill responder who did not create the spill is then permitted
to quickly respond to the clean-up need without taking on
unreasonable responsibility for the spill created by others.

Your help in advancing the proposed legislation will be greatly
appreciated.

Very truly yours,

U.S. OIL & REFINING CO.

W.C. Kitto
Vice President

paw/0169



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

e o

MEMORANDUM April 18, 1991
SUBJECT: Response Action Contractors
(CSHB 196 (Res))
TO: Representative Bill Hudson
FROM: Michael M. Ford "o

Legislative Counsel

Enclosed is an amendment requested by Andy Spear. It limits the extent to which
an oil spill response action contractor can shift to an oil spiller the contractor’
liability for damages caused by the contractor during cleanup of a spill.

As | understand it, the public policies behind this limitation are at least twofold: (1)
to help keep oil industry companies in business (by prohibiting contractors from
setting terms that are too onerous); and (2) to keep some incentive in place for the
contractor to act with care when performing its response action duties.

However, | have one caveat to mention: inherent in any approach that limits
agreements between parties where one party provides services to another is that the
limit can simply cause the services to become unavailable. If enough response action
contractors do not "like" the limitation of the enclosed amendment, the contractors
can simply refuse to contract.

Please let me know if | can be of further assistance.

MFF:pl:gc
91-274.plm

Enclosure



Alaska State Legislature

HOUSE OF REPRESENTATIVES

Special Committee on Oii and Gas P.O. Box V

Bill Hudson - Chairman State Capitol
Juneau, Alaska 99811

Official Business

April 24, 1991

To: House Judiciary Members

From: Representative Bill Hudson
Chairman, House Special Committee on Oil and Gas

Re: CSHB 196 (Jud)

ISSUE DEFINITION

At the beginning of this session Tesoro and Conoco came to me with
a problem they were experiencing which threatens the very existence
of their respective companies which in turns threatens the royalty
share of the state of Alaska for Milne Point oil and most
importantly the jobs of over 500 Alaskans 1in the Kenai Peninsula.
As the Chairman of the House Special Committee on Oil and Gas, |
felt this was an appropriate area of concern for the committee and
legislation was later introduced in an attempt to find a resolution
to the problenm. Several hearings have been held and as is often
the case in the formulation of public policy, this legislation has
been substantially modified.

Simply put, under current law oil spill response action contractors
(RAC) ~in Alaska are experiencing a severe legal problem:
specifically a RAC could be sued for its actions taken to clean up
an oil spill, despite the fact that the RAC did not have any

] involvement in spilling the oil. Furthermore, a RAC could be held
strictly liable for cleanup damages for a spill which they did not
cause - a dangerous standard to hold someone responding 1in a

crisis atmosphere to.

In response to this situation, some RACs have sought to protect
themselves from possible lawsuits by requiring that those companies
contracting with them for <clean up services be able to meet
standards of financial responsibility. In the case of Tesoro and
Conoco, they must provide $ 1 billion dollars 1in direct action
insurance before Alyeska, the RAC for PWS, will guarantee cleanup
services for tankers under contract to these companies.

Tesoro and Conoco are unable to obtain the $ 1 billion dollars in
financial responsibility and unless the legislature acts this
session are in danger of going under.



Although this matter will 1in all likelihood eventually be solved
in court, the legislature, through passage of CSHB 196 (JUD) can
remove any legitimate reason for a RAC"s excessive 1insurance
requirements.

Two companies have already withdrawn from the TAPs tanker trade as
a result of Alyeska®"s provisions. This 1is a critical situation
requiring immediate attention.

The United States Congress, California, Washington, Hawaili,
Florida, Texas, Virginia, Delaware, Mississippi and Georgia have
limited oil spill clean up contractors to a gross negligence
standard. This is a nationally recognized problem. What CSHB 196
(JUD) proposes to do is to shift, not reduce. for 15 days, the
liability for acts of simple negligence during an oil spill cleanup
from the RAC to the party responsible for the spill so long as the
RAC"s act or omission is not contrary to the orders of the state
or federal on scene coordinator or substantially deviates from the
oil spill <contingency plan. This change will keep Alaska“"s
liability law as strong as any in the nation.

Passage of this legislation helps Tesoro and Conoco by removing
any legitimate justification Tfor the $ 1 billion financial
responsibility that Alyeska 1is requiring. Alyeska 1is not
supporting this legislation; despite that fact that this bill gives
Alyeska the federal standard it seeks with the one exception being
that a RAC loses the federal standard of gross negligence 1if it
substantially deviates from the contingency plan. Alyeska has no
direct economic interest in seeing this problem solved this year -
- it is Tesoro, Conoco and others that will pay the price of our
inaction. Alyeska has stated that it will not continue a response
services agreement beyond June 30, 1991 absent some change 1in the
current situation.

CSHB 196 (JUD) will directly help both Tesoro and Conoco and both

companies have strongly wurged 1its immediate passage. This
legislation will also help other RACs throughout the state, for
example CISPRI in Cook Inlet. During the last legislature,

legislation was passed requiring substantial improvements in
contingency planning, which often Includes the use of cooperatives
or contracts for cleanup services. Shippers 1in Cook Inlet have
demonstrated a reluctance to join CISPRI because of their possible
exposure to liabilities in responding to spills that are not their
own . Passage of CSHP 196 (JUD) will specifically address that
concern.

Il urge you to carefully consider this legislation and hope you will
join with me in endorsing its swift passage.



SPONSOR STATEMENT IN SUPPORT OF CSHB 196 (JUDICIARY)
Bill Hudson Chairman, House Special Committee on Oil and Gas
April 28, 1991

The events of past years have resulted in a heightened awareness of
the need for strong oil spill cleanup capability and the protection of
the public from damages caused by such accidents. Spills from the
Torrey Canyon, the Santa Barbara oil well incident, the IXTOC #1
blowout, the grounding of the Arco Merchant , the Amoco Cadiz and
finally the Exxon Vvaldez incidents all gravely punctuated the need
for new laws.

With the advent of Alaska's legislation requiring strict liability for
spill damages (Ch. 112, SLA 1972) , ol spill response action cleanup
contractors (RAC's) became exposed to unlimited strict liability.
This created a difficult situation for RACs and legislative efforts
were then made to reduce the threat of such law suits (Ch. 39, SLA
1989 & Ch. 191, SLA 1990). Nevertheless, today a cleanup
contractor can still be held strictly liable for damages in cleaning
up a spill that was not caused by the RAC.

CSHB 196 proposes to shift the liability for acts of simple
negligence during an emergency oil spill cleanup from the RAC to the
party responsible for the spill, so long as the RAC's act or omission
IS not contrary to the order of the state or federal On Scene
Coordinator (OSC), or substantially deviates from the applicable oail
spill contingency plan. This will be accomplished by amending AS
46.03.822 and 823 and by adding section AS 46.03.825. As amended,
the bill now limits the exemption to 15 days, and calls for a
complete study to be done by the next legislative session on this
complex issue. To ensure that this will be done, the bill also
contains a sunset provision of one year.

| first became interested in this matter when Tesoro and Conoco
came to me with the problems created in meeting the financial
responsibility requirements of $1 Billion placed on them by Alyeska
as a condition of Alyeska providing necessary oil spill cleanup
service in Prince William Sound. Because of the direct action aspect
of the insurance, Tesoro and other companies without the ability to
self insure, are not able to meet the requirements and are now
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operating under a temporary wavier in Prince William Sound. This
wavier will be revoked June 30th of this year. If the legislature
does not act now, it may be impossible for these companies to
transport A-N-S crude to refineries in Cook Inlet. | believe that
even if Alyeska does not lift it's financial responsibility
requirements, passage of this bill will remove the legal
justification for those requirements.

| would like to make it clear that aithough the sunset amendment
narrows the bill to solving the Alyeska/Tesoro difficulties, it is not
the only reason the bill was introduced. On June 30 of this year, HB
567 will take effect requiring significant oil spill cleanup
capabilities be demonstrated by the industry. Statewide, ol
facilities and operations without the financial resources to have
their own cleanup capability, will have to turn to spill cleanup
cooperatives and cleanup RACs for the cleanup services by law. At
this time those operators have been reluctant to join cleanup co-ops
partly because of their exposure to unlimited liability. In addition,
cleanup contractors have become sensitized to the liability issue
and are now reconsidering offering their services.

This bill will also make it possible for innocent parties to respond
to oil spills without fear of law suits for acts of simple negligence.
So, if a fisherman discovers a mystery spill, he can immediately
respond - without calling his or her lawyer first. In addition, by
being more consistent with other states and the federal law, large
RACs such as the Marine Response Corporation (MSRC) will be more
inclined to respond to spills in Alaska and perhaps even locate here.
This bill has no effect on the responsibilities for cleanup or on the
planning standards enacted by the legislature in 1990.

There has been considerable support for CSHB 196 and there has been
some concern and | believe that we have addressed the majority of
those concerns. Working with the Citizens Advisory Council, the ol
industry, environmental groups, and fishing organizations, we have
prepared this final version of the bill. Other states looking at
similar measures have enjoyed support from many environmental
groups, fishing groups, the Coast Guard as well as the oil industry.
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In summary, CSHB 196
1. Shifts the liability for damages caused a RAC's simple
negligence during the first 15 days of oil spill cleanup to the spiller
so long as the RAC.
a. Does not cause personal injury.
b. Does not violate an order of the On Scene Coordinator.
c. Does not substantially deviate from the applicable oil
spill contingency plan.
2. Calls for a study of the state's liability laws to be done by
next legislative session.
3. Sunsets these provisions in one year so this legislature
will be able to reconsider the issue.



Alaska Environmental Lobby, 1Inc.
907-463-3366
P.O. Box 22151 Juneau, Alaska 99802 Fax 907-463-3312

HB 196: RESPONSE ACTION CONTRACTOR LIABILITY

The Alaska Environmental Lobby opposes HB 196. HB196
attempts to lessen the liability of response action contractors
(RAC); the businesses with whom oil shippers contract to cover spill
response and clean-up. By giving professional spili responders
variance from normal liability rules, Alaska takes the risk of
exposing our natural resources to yet, another insufficient response
to and clean-up of a major oil spill.

This bill has been presented as a means to assist a small
Alaskan oil shipper who is currently unable to meet the bonding
requirements of the only response action contractor available in its
area of operation. Alyeska, the only RAC ir. the Prince William
Sound, has required a one billion dollar bond of Tesoro, in order to
act as its RAC in the event of a spill. This bond is not a legal
requirement, but rather a "cost of doing business.” It will however,
put Tesoro out of business, as they can not post the bond.

Although the passage of HB 196 may persuade Alyeska to
lower its bonding requirement and thus allow Tesoro to stayin
business, there is no guarantee that this will occur. Alyeska will
still be able, at any time, to raise the figure and once again, threaten
to put Tesoro out of business. After the bill passed House Resources
last week, Mamie Issacs of Alyeska stated that the bill "does not
allow us to relax our liability standards." ( Penninsula Clarion,
4/18/91.)

Aside from not provided a guaranteed means of lowering
Alyeska's bonding requirement of Tesoro, the bill could have the
following adverse effects:

* RAC's may not be as careful & liability is limited. This
bill would give RAC's incentives to use less than efficient methods
and cheaper materials, and to expend less than their best efforts to

contain and clean up a spill. While the days immediately after an oll

AAKXCENTER FCR THE EM IRONVIFNT = ALASKACHART*R SIERRACIUB = ALASKA FRIENDSOF Tilll EARTH
ANCHORAGE AUDUBON SOOEN_= ARCTIC AUOUBON SEIEIN «JEAN ARCOALITION = DENALI CITIZENS COUNCIL
EENOLGROU SIRRACLLE « JUNEAU AUDUBON SOCIETY « IINEAU CGROUP. SIBRRACLLB
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FRINE WH LIAV SOUND CONSERVATION ALLIANCE = STTKACONSERVATION SCCIETY @ SOUTHEAS - ALASKA CONSERVATION COUNCIL
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spill will always be a crisis situation, RAC's should be trained to
respond under exactly these circumstances:

** Not requiring the responders to substantially comply
with an articulated, existing, contracted-for, State-
approved contingency plan is ludicrous. Why have a planning
process if the industry is not expected to follow the plan?;

**  The question remains whether someone will always ultimately
be liable. By "shifting"” liability back to the spiller,
claimants may not always be ?ble to recover on damages
caused by an RAC. If the spiller is unknown, abandons the spill, is
insolvent or otherwise removes its assets, or receives special
"Immune" status by way of a spill settlement, parties injured by the
RAC may be left without recourse other than the state.

Tesoro's bonding problem must be resolved in a way
other than by potentially degrading the environment with HB 196.
Don't we value our sensitive coastal areas and our pristine landand
water as much as the state of New York, with its paved-over lands
and comparatively tiny oil shipping areas, which has resisted
passage ot a bili similar to HB-196 for several years? If the intent
of the bill is to make certain that Tesoro can continue to operate in
Prince \Alliam Sound, then address the issue directly. Why does
HB 196 fail to address this issue and instead promotes new and
unparalleled levels of irresponsibility among professional response
action contractors who are trained to and indeed make their livings
by answering the call to clean up oil?

Issue Paper prepared by Mary Irvine and Marna Schwartz for AEL 4-21-91



Introduced by: Brown

KENAI PENINSULA CAUCUS
RESOLUTION NO. 91-5

A RESOLUTION OF THE KENAI PENINSULA CAUCUS CONCERNING "OIL SPILL
RESPONDER®"S LIMITED IMMUNITY."™

WHEREAS, it is 1in the interest of the citizens of the State of
Alaska and the Kenai Peninsula Borough to ensure that qualified,
highly trained oil spill response organizations are in place and
ready to respond to all spills; and,

WHEREAS, the success of a spill response organization depends
upon spill response contractors as well as countless fishermen,
subcontractors, and other part-time professionals and specialists
who must be prepared on an emergency basis to act swiftly and
unhesitantly in the face of adverse circumstances and often with
far less than complete information; and,

WHEREAS, these responders will be deterred from performing clean—
up activities on behalf of the person or persons actually
responsible for the spill if they are unduly exposed to unlimited
liability in the course of their response activities.

NOW, THEREFORE BE IT RESOLVED by the Kenai Peninsula Caucus that
the spill response contractors, including fishermen,
subcontractors and part-time professionals and specialists, who
perforin in response to an oil spill to be best of their abilities
and following the directions of recognized state and federal
authorities, should be afforded limited immunity from lawsuits
arising as a consequence of their response activities; and,

BE IT FURTHER RESOLVED, that the Kenai Peninsula Caucus supports
and encourages Alaska State legislation which grants any person
who responds to an oil spill, caused by another, 1immunity from
liability from all costs and damages except in cases where the
responder acts with gross negligence or willful misconduct, or
causes personal injury or wrongful death; and,

FURTHER BE IT RESOLVED, where limitations on immunity are granted
to responders, it is important that victims be fully protected
and compensated for damages, and the party responsible for the
spill in the first instance shall be liable for any damages
caused by responder®s simple negligence.



COPIES of this Resolution shall be transmitted to the Honorable
Walter Hickel, Governor of the State of Alaska; and members of
the Alaska House and Senate Resource Committees and Special
Committees on Oil and Gas.

PASSED BY THE KENAI PENINSULA CAUGpPS this 22md day of March,

1991.
t S

(3/8/91)



*Peninsula Clarion,April 18,1991

Alyeska blasted for billion-dolla.r b aon.
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