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The growth is not slowing. It is getting steeper. During the
past few years, the rate of growth has been roughly 7% to 8% per
year.4 During 1989, however, the prison population grew at a rate
of 13.1%. We added more than 82,000 inmates last year, more than
during any previou® twelve months in our history. That is the
equivalent of 1600 more inmates, or four new prisons, per week.

The phenomenal growth rate continued during the first half of
1990, rising another 42,862 inmates--a 12% annual growth rate. The
Director of the Justice Department®s Bureau of Justice Statistics
reported the twelve month growth as "the largest annual growth in
65 years of prison population statistics."6

The number of inmates per capita has grown at the same rate.
See Chart 2. In 1980 we 1incarcerated 138 Americans per 100,000

adults in the population.7 On June 30, 1990, the number had grown
to 289 per 100,000 adults.8

No. of Sentenced State & Federal
Prisoners per 100,000 Population
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4 U.S. Department of Justice, Bureau of Justice Statistics,
Bulletin: Prisoners in 1989. at 1 (Washington, D.C., May 1990).

5 Ibis!-
6 Department of Justice press release, supra note 3.

7 U.S. Department of Justice* bureau of Justice Statistics,
Bulletin: State and Federal Prisoners, 1925-85. supra, note 1.

8 Department of Justice Press Release, supraf note 3.



Add the number of inmates in local jails (344,000 in 1988).9
The result is more than 1 million Americans behind bars, or one for

every 250 adults.

If all of our prison and jail inmates were in one place, Iits
population would exceed that of nine states. Vermont, Rhode
Island, North Dakota, South Dakota, Delaware, Montana, Wyoming,
Nevada and Alaska each have fewer inhabitants than do our prisons
and jails combined.

There are almost 2.5 million persons on probationl and
another 400,000 on parole.ll Altogether there are almost 4 million
Americans under correctional supervision. One in 49 adults 1is
serving a criminal sentence.12 One in 27 men.13 Among men be—
tween the ages of 20 and 29, 1 in 4 blacks, 1 in 10 Hispanics and
lin 16 whites are serving a criminal sentence. !

The rates of growth are different in different states. The
populations in ten states have increased by more than 150% during
the past ten years: California (263%); New Hampshire (258%); New
Jersey (249%); Alaska (234%); Nevada (193%); Arizona (192%); Ohio
ri62%); Pennsylvania (162%); Hawaii (157%); Utah (154%).15

We have been building new prisons at an unprecedented rate.
In 1989 alone, we added 40,000 to 60,000 new beds16 (an 8 to 10%

9 U.S. Department of Justice, Bureau of Justice Statistics,
Bulletin: Census of Local Jails 1988 (Washington, D.C., February
1990) .

10 U.S. Department of Justice, Bureau of Justice Statistics,
Probation and Parole (Washington, D.C., November 1989).

N 1Ibid.

12 U.S. Department of Justice, Bureau of Justice Statistics,
Bulletin: Probation and Parole 1988 at 1 (Washington, D.C.,
November 1989).

13 Ibid.

u Marc Mauer, Young Black Men and The Criminal Justice

System: A Growing National Problem, at 3 (The Sentencing Project,
Washington, D.C., February 1990).

15 U.S. Department of Justice, Bureau of Justice Statistics,
Bulletin: Prisoners In 1989. supra, note 4 at 3.

16 U.S. Department of Justice, Bureau of Justice Statistics,
Bulletin: Prisoners 1in 1989. supra. note 4 at 7. (differences
based on highest and lowest rated capacities)



increase) at a capital cost of about $1.5 billion.17 As a nation,
we will spend about $16 billion this year to build and operate
prisons and jails.18

But we are falling hopelessly behind. At last report, only 10
states were operating at or below 95% or their rated capacity

(using the highest of several measures of rated capacity). The
Federal system and those of 38 states are filled beyond their
highest rated capacities. Prisons in the District of Columbia and

42 states and territories are under federal <court order for
unconstitutional crowding.20ne in every eight jails has a federal
court "cap."2

The <consequence- a proliferation of "back door™ release
mechanisms, 1including more liberal parole policies, increased good
time, and emergency release programs when institutions reach their
federally-imposed "caps."

It is interesting to note that all seven states reporting a
prison population decline during the first six months of 1990
(Colorado, New Mexico, Rhode Island, Tennessee, Alaska, Oregon, and
West Virginia) are all under court orders dealing with unconstitu—
tional conditions of confinement.

Why are we doing this- spending fortunes in public funds, at
a time of hugh public budget deficits, to lock up more and more

people?

It is not because of 1increased crime. While per capita
imprisonment has increased by more than 100% during the past ten
years, per capital reported crime has decreased by 3.5%.22 Per

17 Estimate, based on average construction cost of $50,000 per
cell. National Council on Crime and Delinquency, NCCD Focus (San
Francisco, California, December 1989).

18 Marc Mauer, Americans Behind Bars: A Comparison of
International Rates of Incarceration, at 3 (The Sentencing Project,
Washington, D.C., January 1991).

19 U.S. Department of Justice, Bureau of Justice Statistics,
Bulletin: Prisoners in 1989. supra, note 4 at 7.

20 National Prison Project, Status Report: The Courts and
Prisons . Page 1 (Washington, D.C., January 1, 1990).

2l U.S. Department of Justice, Buteau of Justice Statistics,
Bulletin: Census of Local Jails 1988. supra. note 8 at 7.

2 U.S. Department of Justice, Federal Bureau of Investiga—
tion, Uniform Crime Reports 1989, at 48 (Washington, D.C. 1990).



capita violent crimes have increased by 11%,2Z but per capita
murders and burglaries have both actually decreased, by 15% and 24%
respectively, over that time.,24 The number of households touched
by crimes of violence and theft has dropped from one in three 1in
1975 to one in four in 1989.2%

It is true that crimr rates in America remain high. One in
every 13 households is affected by a burglary or violent crime
committed by a stranger each year.26 But it is not true that
higher crime rates justify the increases in incarceration that we
have experienced.

What other explanations are there?

0 Public opinion. Crime has become a major political issue
in this country. PublLc officials attempt to outdo each
other in their "get tough on crime"” rhetoric, thereby
reinforcing public misperceptions that crime 1is increas—
ing. In particular, the public perceives, unrealistical-
ly, that tougher law enforcement can rid our streets of
drugs.

0 Mandatory minimum sentences. The legislative response 1is
ever higher mandatory minimum sentences, which have one
overall effect- to force judges to send first offenders,
especially first-time drug offenders, to prison.

0 Technology. Better law enforcement information systems
produce more complete prior criminal history information.
An offender who would have appeared to be a fFfirst-
offender ten years ago is now shown to have several prior
convictions. As a result, he will get a much 1longer
sentence.

Massive urine testing is a second technological fac—
tor. Most states now require persons on probation or
parole to submit regular urine samples. Courts revoke
their status if the samples show drug use. The number of

persons entering prison from parole violations is
increasing faster th?»n the number of new admissions from
court. In California today, more persons are coming into

the prisons from parole violations than from new sentenc—

2 U.S. Department of Justice, Bureau of Justice Statistics,
Bulletin: Households Touched by Crime. 1989. at 1 (Washington,
D.C., September 1990.

% Id-, at 5.



es (including probation violations). The primary reason
for parole revocation is "dirty urine."

What should we do?

No one today contends that we should attempt to return to the
level of incarceration of 1970, or even 1980. But we do need to
stop the trend of ever-higher prison populations. Enough 1is
enough, for our public pocketbooks if for no other reason.

The decade of the "80s was a time for expanding our correc—

tional capacity. The decade of the "90s needs to be devoted to
making more effective use of that capacity- by ensuring that space
is available to lock up all truly dangerous criminals. To do that,

we have to find other ways to punish the non-dangerous.

Two knowledgeable commentators have observed recently that our
current process is both too lenient and too severe.2/ Because we
have few options other than prison and probation, judges put some
persons on probation, when they need a more severe sanction, only
because their crimes don"t warrant jail. Others go to prison
merely because their crimes are "too serious"™ for probation.

A number of programs have been developed 1in recent years to
punish criminals without locking them up. Electronic monitoring to
incarcerate an offender in his own home 1is one. Fines, community
service, and restitution are others. Shock probation (inducing a
very short prison stay), night and weekend confinement, and "boot
camps" for drug offenders are still others.28

But there 1is no single answer for the whole country. Our
correctional and crime problems differ in different parts of the
country and from state to state. Each state will therefore have to

devise its own unique answer.

27 Norval Morris and Michael Tonry, Between Prison and
Probation- Intermediate Punishments in a Rational Sentencing System
(New York, Oxford University Press 1990). See also. Daniel J.
Freed and Barry Mahoney, Between Prison and Probation: Using
Intermediate Sanctions Effectively. The Judges®™ Journal, Vol. 29,
No. 1 at 6 (Winter 1990).

28 For information on the general topic see Petersilia,
Expanding Options for Criminal Sentencing (The Rand Corporation,
Santa Monica, California, November, 1987); Electronic Monitoring
and Correctional Policy: Techniques and Applications (NIJ Research
Report, NCJ 104817); Fines as Criminal Sanctions (NIJ Research in
Brief, NCJ 106773); Shock Incarceration: An Overview of Existing
Programs (NIJ Issues and Practices, NCJ 114902) ; Roger J. Lauren,
Community Managed Corrections (American Correctional Association,
1988) .



What can the organized bar do?

Get involved.

The integrity and legitimacy of our legal system is at stake.
The public®"s view of the courts and the justice system- and hence
its view of the legal profession as a whole- is determined by its
perception of how well the criminal jJjustice system 1is working. It
is not working very well today.

Almost every state has some sort of statewide advisory
committee working on its correctional problems. A representative
of the organized bar on such a group could make a difference.
Judges and prosecutors, especially those who have to stand for
election, have great difficulty taking a strong public position
that could be mischaracterized as "soft on crime." Criminal
defense lawyers do not have the same public credibility on this
issue that the leaders of the organized bar can have.

Lawyers are needed for prison conditions litigation. ABA
President Jack Curtin has asked the National Conference of Bar
Presidents to create a special committee on this topic. Its goal

would be experimental programs in several jurisdictions involving
the bar in ensuring that our bulging prisons and jails operate
consistently with constitutional requirements.

The ABA"s criminal Justice Section stands ready to assist,
with information, materials, and speakers with up-to-date informa-—
tion on the problem and possible solutions.
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A Conservative Perspective - I,

Al ternatives to I ncarceration

by Charlies Cc Ison and Daniel W. Van Ness

Conservative politicans are leading the search for
alternative* to prison. Such programs are more effective
-and less costly In the battle against crime than
imprisonment for non-violent offenders.

InIMichigan, conservative Republican legisla— Act aimed at reducing the lajfge percentage of
torsJackWe lbom andWilliamVoniRegenmorter  non-violent inmates in stat™prisons. Alabama
worked with liberal Democrat Carolyn.Cheeks ~ Commissioner of Corrections Morris Thigpen
Kilpatrick topassaCommunity CorrectionsAct  and the”Alabama Sheriifd B sociation are back—

V#(CCA). The result: Non-violentoffenderswill be  ing thebill- . * e

-punished in their communities instead ofprison, In Arijona, Republican State Sen. Thny West
which willnave money and ease thestate"sprison  ephpsoped theCommuni ty Punishment Act. The
overcrowding crisia - legislation, which recently paBsecLwiththe sup-

I Indiana, Republican State Sen. Ed Ffeaseled  portofArizonaChiefJustice Frank Gordon and
a successful legislative effort toestablish,home  Maricopa County Chief Presiding Judge B,
detentionas a means ofeasing thepressureofthe  Michael Dann, will provide communities with
state"s expanding prison population. Russ Pul — statemoney toestablish restitutio*community
liam, editorial writer ofthe conservativePulliam  service, victim-offender reconciliationand other
newspaper chain, voiced support for the legisla— non-prisonprogranms for lion-dangerous offenders.
tionas "one step inthe rightdirectionfortnefu—  Conservativesare often typecdstas champions
ture of the criminal justice system in Indiana”  ofthelock &m up and throwa”ay the key” bat—
(iodianapolistirews Jan. 20,1988). (The hillwas  tlecry ofthis "geftough on crime” tra. Yet, inL
included in The Council of State Governments®  creasingly, all around the country, conservative®
Su, *gested State Legislation, 1989). cfbothpartiesare advocatinga tematives toin-"

i Florida, conservative businessman, Jack  carceration for non-violent ofig idem They may
Ec cerd and former Federal Bureau of Prisons  well be the single most patent ftrceforpructical,

- DirectorNorm Carlson are leadinga campaign  prudent criminal justice reform today. ;
forexpanded use ofhouse arrest drug treatment . ull -
anjdrestitutioncenters asaltemativestoimpris—  What's Going On?
onment for non-violent offenders.

InAlabama, conservative DemocraticRep Claud No one can deny the crying need for reform in
Wdlker issponsoringa Community Corrections  our nation"scriminal justice system. InDecem-

ber 1988 there were 627,402 state and federal

Charles Colson serves as chairman of the Boatd qf. ~ prisoners in American institutions — twice as
Prison fellow ship Ministries, a Christian outreach to pris- many as in 1978 (Department ofJustice press re-
oners. ex-pnsoners and their families. Former special lease April 23,1989). The prison population ex—

cdunsdlto President Nixon, Colson spentsevenmonths plosionhas filledprisonstooverflowing. Federal
inlprison fora Watergate-related offense. ’

. . . . . risonsare 73 percent over capacity, while state
Daniel W. Van Ness is presidentofJustice Fellowship, pri ’ .
the criminal justice reform arm of Prison Fellowship prisons are on average 20 percent over capacity,

Ministries Justice Fellowship advocates alternatives to accordingto the Bureau of Justice Statistics cBJS

in carceration fornon violent offenders, a formalrole for 1988_3)- i}
victims in criminal cases, victim offender reconciliation Prison systems in45 Btateshave been sued be—
and victim assistance. .- cause ofovercronding. In 37 states, atleast one

The Council of State Governments /IKC



*

Jjfejor institution iaunder courtorder or consent
decree. In nine of those 37 states, the entire pris-

ingm eight states (National Prison Project 1988).
The future looks no brighter, The National
Council ofCrime and Delinquencyi (NCCD 1988a)
estimates that U.S. prison populations will in—
crease by an additional 50 percent inthe next 10
-1 _ - m

Non-violent offenders who might be sentenced
to alternative punishments are taking up
precious prison space that shpuld be reserved
for violent criminals. F

Page 60

N tret’s look at each.

Although our country is incarcerating more
people than ever, violentand property crimescon—
tinuetoescalate (BJS 1988b). The indiscriminate
"'get tough™ approach isa grand success infilling
prisonaBut itfailsmiserably at reducingcrime.

Thankfully, many conservatives actively are
pushing saner, wiser solutions tocrime"s stran—
gleholdon our nationand the prlson population
explosion.

E Why conservatives? Based on Justice Fellow—

shipSwork with politicians across the United
States, it'sclear thatmany see altemativesto in—
carceration fornon-violent offendersos a natural

.-extension of conservative political philosophy.

Legislgiprecite the follovingprinciples: Punish—
ment is appropriate; it should serve victims”
needs; public safety isessential; Ipcal iabetter,
and wise use of limited government resources is
needed.

* L J
Punishment ia approprlate Since the first
"penitentiary "was established in 1790, Ameri —

can criminal justice has been predicated on the
bel iefthat crime isthe result ofenvironmental
or psychiatric fectors. Criraihals*were seen as vic—
tims and were Bent to prison tobe rehabilitated.
Thishuman enginepringapprench haa proven
adismal failure. Studies over theJnst two decades

e oonsistently have concluded®Jhat three out offour

vx-ciTenilers are rearrested within four years of
their release form prison (Federal Bureau of In—
vestigation 1975; fttersilia, Turner and fttereon
1986). Far from rehabi litating offenders, prisons
seem better suited totrain them in the finerart8
of crime. * "z
Pursuing falsedreams of rehabi litationunder —
mines the principleofpersonal accountability. No

- matter how many environmental factorsweigh

ipon the individual, committing a criminal act
is a personal! ciioice. By treating victimizers as
'xicty robs them ofthc dignity belong-

ing tomoral ugents. Thev arc denied the oppor-
» ..any to""payme price"and ihovoon with nie.
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C. & Lewis (11949) 1983) put itthisway, "Torbe
punished, however severely, because wii*-hiie

mon system i3under courtorder. Litigation iopend— deserved it, because \vc "ought tohave known bet—

ter Fatobe treated asahuman person made im
God Simage." .

Treatment programs OhOUJd be available to
offenders who would be helped by them- butjua-
‘rce recjuires that offenders also muot Lc h:; J ac-*
countable for their«behayior. =./

The issue should not ke” whether to punish but
how. *fheproblem is tha&our society has increas-.
ingly equated "punishment" with 'priy.wi" arid
seems unable to concieiv®* ofthp notion of punish-

,.ment8 aside from prison. Prisons are, .Icourse,

necessary for violent offenders. But neuriyaO per-
amtoftne American prisonpopulatioa is behind
bars for non-violent dffenses. Many ofthem would
pose Iittledanger toitheircommunities; theyare*.

-imprisoned solely for punishment.

For the reasons that follov, many conservatives
are concluding that society is not well served
by punishing non-violent offenders behind bars.
Sound altematives to prison are available. Res—
titution; community service andjntensive super—
vision probation are tough and effective punish—
ments that limit freedom and place demands for
compensation upon offenders, 1

Punishment should serve vtctims' needs. While
victimssuffermost from crime -~physically, emo —
tionallyand financial ly (tothe tune of$13 billion
per year) (BJS 1988c) — victims, Zinterests are
represented least. From the moment acrime is
committed, through the time the offender is con—
victed and sent tp prison, the victim isvirtually
ignored by the criminal justiceBystem. As Roberta
Roper, whose .daughterwas murdered sevenyears

-ago, said, "Crime doesn™t pay"— but victims do."

This injustice has sparked the growth of vie-
tims* rights groups across the United States. In
addition tosupportihgan increased role forvic—
tims inthesystem, many have promoted restitu—
tionand other altematives to incarceration— not
to make life easier for offenders bgt to beneﬁt
victims.®

Forexample, the Al abama Victims Compcnsa—
tioTrilroup and VictimsofCrime Again-st Leniency
ore sbpporting the Alabama Community.Corree-
tionsAct because itholds offenders accountable

" fortheir crimes and provides forvictim assistance

officers to help victims secure restitution and
compensation. InMaryland, Justice Fellowship
worked with the effective and well-reapected
StephanieRoper Commi ttee topromote recently
passed mandatory restitution legislation.
Victim restitution must become an essential
part of criminal punishments. This a .natter cf
simple justice. In an article describing trieSen—
tencing Improvement Act 0f1983, U.S. Sens. Wil —
liam Armstrong, R-Colorado, and Sam Nunn, D-
Georgia, (1986) recogniized the importance of al-
temative punishments baaed on lo™tif%*m:



'¢*Because of growing public concern for crime vic-
tims, the restitution concept holds great promise
ofgaining broad public support.... Recent sur-
veys indicate that a great percentage of Ameri-
canswould prefer to have the non-violent offender
repay his victim rather than serve time at pub-
licexpense.* r . :

Public safety is essential. Nan-violent offenders
who might be sentenced to alternative punish-
ments are taking up precious prison space that
should be reserved for violent criminals. (As noted,
nearly halfofall state prisoners were convicted
of non-violentcrimea And 34 percent have never
connitted a violent crime (BJS 1988d).)

BUt, prisons are so overcrowded that many
states rely on early release to reduce prison popu-
lations. This means (hat some dangerous offend-
ers are let out well before they have served their
full sentence. ThisiBtheironyofthe “gettough”
response to crime: By indiscriminately sending
more people to prison, communities are leBSsafe.

Ihe caseofCharlie Street is illustrative. Street
was released from Florida's Martin Correctional
Institution in the fall 01988 after serving only
halfof his sentence for attempted murder. Tten
days later, he gunned down two Dade County
police officers —atragedy that could have been
avoided if Street had beenkept offthe streetsand
in prison where he belonged. As Jack Eckerd
wrote in the Orlando'Sentinel (Dec 4,1988), “We
must restore sanity to the system, slamming the
door and keeping it shut op violent and career
criminals like Charlie Street, while expanding
alternate punishments for lion-violent, offenders.”

Any discussion of public safety eventually in-
cludes the issue of deterrence; The argument thht
prisonsalone deter isdefeated bythe facta Swift

land certain punishment deters, not harsh pun-
ishment thatis neither Bwift nor certain.

Consider ihe odds. The federal government re-
ports thatout; of 100 crimes, 33 will be reported
to the police and seven will KBult in an arrest.
Fourwill endwith aconviction, with one offender
going tojail, one to prison and two to probation.
In other words, for every 100 crimes committed
in theUnited States, one person goes to prison
(Colson and Van NeBS 1989).

Can we reasonably believe that doubling or
tripling the number of people in prison would sig-
nificantly deter crime? Would a 2 or 3 percent
chance of imprisonment actually deter more
crime thana 1 percent chance of imprisonment?

Fortunately, experienced criminal justice prac-
titioners know that tough alternative punish-
ments are feared more by convicted offenders
than prison. Trialjudges inFlonda, forexample,
.my that defendants request prison sentences to
avoid tho state’s tough Community Control Prc>
gram. : , :

Alternatives promote public 6aaety in other

«ays as v.cll. For example, tney keep the non-

violent offender out cf prison, the idea! tracing
ground for becoming a more accomplished and,
dangerous criminal. The Rand Coippration found
in a 1986 study (fetersilia, Turner and Peterson)
that a group of probationers committed fewer new
crimes than an identical group of ex-prisoners.
The researchers concluded that” imprisonment
was associated with a higher probability of re-
cidivism.”

A federal study of Georgia's Intensive Proba-
tion Supervision program (National Institut-a™of
Justice 1987) found that probationers committed
fewer new crimes than comparable prisoners and
fio violent new crimes.

Community safety depends on increased use gf
commulnity sanctions.

Can we reasonably believb that doubling or

tripling the number of people in prison would
significantly deter crime? Would a 2 or 3 percent

chance of imprisonment actually deter more

crime than a 1 percent chancy of imprisonment?

Local iabetter. Many alternatives to incarcer-
ation significantly benefit local communities.
Community corrections acts, for example, allow
comnymities to tailor programs to meet their
own peeds, by dealing with non-violent offenders
in their own ways. ThiB also means that commu-
nities ore involved with their own offenders, who
will most likely continue to live in the commu-
nity after serving their sentences.

Local punishments benefit the state us well.
Every offender who stays in a local program is
one less person taking up scarce prison space at
state expense.

Community service performed by offenders can
be another important local benefit. Instead of
sending offenders to state prisons, some commu-
nitiesreap the benefits offree or low-pay labor for
charitable or governmental agencies. Genesee
County, New Ybrk, has honed this practice into
an art form. Since the establishment of the
county’s widely acclaimed Genesee Justice pro-
gram in 1981, offenders performed more than
97,000 hoursofcommunity service for 118 com-
munity agencies, a total value of$389,000 (Gene-
see County Sheriff's Department 1988).

Wise use of limited government resource's.
There is no question that states wifi have to in-
crease their prison capacities. But state govern-
ments cannot afford to rely on prison construc-
tion asthe sole means to solve the overcrowding
crisja It costs an average of $15,900 to keep an
inmate in prison for one year (Camp and Camp
1988). In fiscal 1987 alone, state and federal gov-
ernments spent almost $5 billion in new prison
construction (American Correctional Association
1983).- ;

The Council of State Governments



I Thisisplacing an extraordinary strain on state
' budgets. Norman Carlson (1988), writing of the

situation in Florida, summarizes the dilemma
facing many states,"'Constructing sufficient pris-

on space ianot a viable solution. Tho tremendous'

coats involved in building and operating the ne-

Vquired number of new prisons would overwhelm

the limited resources available in thd state treas-
ury and would compete with other high priority
needs, such as educatlon Inedical care and trans-
portajtidn." - - - |

M0 one could deny the severity of America's
ctfijninal justice crisis. The time has come for
real solutions rather than overheated rhetoric
thatfuels public passions/reinfortes stereotypes
about prisons and prisoners and, in the end,
results in taxpayers being punishqd far more
than offenders.

?jge 62

*

Explaining why he worked so hard for passage
of the Michigan Community Corrections Act,
Michigan State Rep. William Van Regdnmorter
(1988) said, “ Michigan’s prison system has been
overcrowded since 1975. (In)... 1984, the system
held about 300 prisoners more thanits intended
capacity, Ib combat this problem, the Depart-
ment of Corrections constructed many new pris-
ons, almost doubling the system's capacity injust
three years. The result ofthisexpensive building
program? The system was still overcrowded, this
time by 8Dfnel3,000 prisoners!” =

j\nd bccauB&ofthe extraordinary incrgaBe(141
percentover the lastfiVbyears), in the corrections
budget —due to the massive priBon construction
program (Grand Rapids Press Jan. 2, 1989)—
Michigan now faces cuts in social service pro-
grama e - /| e,

New prison construction costs an average of

afford to make such budget-busting investments
in concrete and steel condominiums with bare.
Ib reduce overcrowding and avoid bankrupting
other key state programs, conservativesargue in
favorof investing in alternatives to prison, sothat
prisons can be reserved for the dangerous offend-

ers who must be locked away from society. Some.

utatcs are taking initiatives to do so.
| * b
Program Profiles

Community Corrections Acte (CCAs). These
acts provide a statewide mechanism allowing
local governments to design, develop and deliver
—and state governments to fund—Ilocal correc-
tional tools such as intensive supervision, resti-
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tution, community service, and drug and alcohol

<treatment. Thirteen states now have CCAs,

Tfennessee diverted 504 offenders from prison
in fiscal 1987-88 at a cost of $7,599 per offender,”
compared to the state averagebf $19,710 for in-
carceration. In addition, offenders sentenced to
community'corrections paid $59,145 in restitu-
tio” to victims and performed 76,294 hours of
community Bervice. TheeBtimated total savings
to the state was $6.1 million (Mike Jones, U nnea-
sde Department of Corrections, telephone inter-
view, SeptemberJL988).

Virginia diverted 699 felons from its prisons
and jafiB in fiscal 1987-88. As a result, it saved
more than $$ million, which does ndHnclude sav-
ings realized by diverting more than 6,600 local
felons and misdemeanants fromjails. Diverted
offenders performed 229,812 hours of communi-.
ty service and paid $76,870 in restitution (Gwen
Cunningham, Virginia Department of Correc-
tions, telephone interview, September 1988).

House arreat confines offenders to their own
homes. Urey are not allowed out except for ap-
proved activitifeB such as health care, special re-
ligious services, community service or employ-
ment', which in turn most oftenleads to restitu-
tion paymentsto vIctimB(FetereiIia 1987). Many
jurisdictions are using electronic surveillance
measures to ensure compliance. y J

Florida's Community Control Program’\uur na-
tionally recognized houseifiTcat program. Estab-
lished in 1983, Community Control uses com mu-
nity service and restitution sanctions for. uome
8,000 offenders statewide The cost to the state is
$2,660 per year per offender, which iB80 percent
less than the $13,140 coat for imprisonment
(barlson 1989). By reducing prison commitments
by 180 people a month, Community Control has
proven a valuable weapon, in Florida’'s fight
against overcrowding. Because only 9 bercent of
its offenders cgmmit new crimes, itls*p!sooneue
fective weapon against crime.’'

Intensive Probation Supervision (IPS).The key
tp this program’s success is low caseloads. Ideal-
ly, officers maintain caseloads of 16-2$ people —
as opposed to the supervision possible when har-
ried officers in “normal” probation programscar-,
ty caseloads of between 120 and 300 offenders. In
many IPS programs, offenders must make daily
contactwith their officers. Most intensive super-
vision programs require offenders to maintain
employment or go to school and to abide' by a
strict curfew. Many also include restitution and
community service as sanctions.

Ilinois regularly supervises 570 offenders in its
IPS program —a ratio of 25 offenders for every

. two officers. The annual coat per offender is

$2,367. Since the program was established in
1984, Illinois has collected approximately $1 mil-
lion in restitution, taxes, fineaend court costs. Its
Intensive Probation Supervision participants
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" mates are placing und,- intensive Wp’&vrison ortenufrs
"who don't need 10 he confined toprison, Out who require
more oversight them afforded by regular probation or
paroleintensive supervision programs can reduce prison
prowding and are an important option for fitting the

punishment io the crime and the criminal

ASpurred by the crisis in prison crowding, more
than 40'states olYer intermediate sanction pro-
grama for offenders who might otherwise t;o id
prison. These community-based programs ore de-"
=signed to betougher than traditional probation,'
builesspunitivecmdcostlyfchari'iinprisowner.t.
ntenaive supervision, electronically monitored
louse junrcsit and community service sentences
ire among the most popular programs. Although
mcst oi'these programs are!ess than five yeiirs.

;old, proponents believe that participants have .

llower recidivism ratea than those on regular pro-
bationorbarolalfthatfceliefiSoccurateand *
participants wouiiMiave been sentenced to prisen
in the absence of tfeg programs, then intermedi-
ate sanctions couldhave important benefits. They
.ould take some pressure onfcrowded pnsoh i«ys-
ierns without threatening public safety, ueep
offenders and their families together and oflVel*
fare rolls, and rehabilitate gb well as punish.
Whether these programs will deliver Mich > mo-
fits depend hugely-on how-many prison-bound
oiTen.der$ are appropriate candidates tor racer-
mediate sanctions.- .\erecently conducted a na-
tionwide survey of intermediate-sane: ion pro-
.(rams und identified the criteria these programs

lean riitcrsi‘jia is the directorof (he "tAMD'Corpdra-
SOrisCriminaljustice Pmnram andpresident-electcttne
American Society,of. Cr-midology. . *
Susan turner. PhD. is j social es'rchoioifisc iviih
AMDs Cnm jrlosiice-Program, n>jpresident >mthe
m~ai'atn>J/U" «(i.mnntcrCnminai-tuitic mfin— the
teGow fC lukievariation > Ji
Srtsurnm.“<ted = thisistticle

. prison population, Hie I ;?S recoijLs isfornwiji-.

"of criteria to select -mfible participants. (

commonly use lor selecting participants AUcr-
miilia 1987). 'This article applies these criu-ria 16
ilcade'rstxnilonced to Uf.l prisons in 2.58G
fitoate hpw many u them would havequahlied
for inlerraedju-u) sanction programs, had .
programs been m existence.1Our analyse. t.r>p
based on ino .bureau of Justice Statistics' (PO ,
Purvey ciiiuniiteaofStane Correctional I'<v ifa
(NFS). Tlie WPS contains interviewspin su/.-mo
cf imprisoned ml'ender?.,/which when weigivu
produces a <tatabase rejecting the total U Situn-

P

N

on each respondent’'s criminal SackgrouikV'j *]'
cfdrugsand nicohol, personal backgound i;;d f
violent ciTcnuen), their-victims (Irmea Idbd..

*3y using information on sentence lenjfr = m?
NFS offenders’ convictions, approxm . ri
an “admissions'' cohort to'use lor this resf
project,? « '

\%

,iDeierminmg.hiigibiiiiy -

* jfntermeuiate-saifctio.n'prograt™ausdy’

(.=
idly, thecriteria refect ajurisdiction'sprim ..j.
regarding punishment and its degree of 2ri-«n
crowding. Jurisdictions with tough punitive ohil-
ciiophies and the budgets to back themr.c u.c
more restrictive, stringentcriteria. Others, d ".vii .

'have a history of community-eased janctimi ««. =

fage greater austerity, adopt less stringent cry.-m i.
Ap exaraplos of these udfejfences, IhpQO',.1.; *&

' .-nuive iur.ervaion r--gram tccecUb'A 1= \

impbiitthe NewJersey urogramcarethem, .r.>
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| restrictive criteria, based on the seriousness of the conviction offense..

) g b
\  TA&GETGf(&LJfL~. A |l OFFENDERS; £XCLUOING MURDER AND RAPE
j he most serious current commitment otfense is one or the following: «l.>i
I . 5Jobbery Drug
- ;  Assault Driving Under influence (GUI)
iJgrglary Court Offenses ]
; Auto Their' Probation/Parole devocations : .
TARGET GROUP #2 - NON-VIOLENT OFFENDERS |
The rnost serious current cpmmitment o1 tense is one'of tbe foilowing:' - A j
Turglary T - dui . , - J
*$Auio Theft Fo o Court Offenses . , v |
Tp'rg" * 0= .Probation/ParoleRevocations " 4= "l
TARGET GROUP « 3 - MINOR PROPERTY OFFENDERS
The.most serious current commltment offense is one of the following: m -
Abto Theft Court Offenses
DUl - - Probation/ParoJe Revocations
TARGET CROUP #4 PROBATION/PARC IE REVOCATIONS 1 * .
j  Jhe most serioas currentcommitment offense is one of the following:.
j, - Probation/Parole Revocation*® . - ,
j o» PRIOR ENCARCERATIONS: Th6 offender has been sentenced to tail or prison befor™'prior. e
}' «.lnclude juvenile or adult incarcerations at the focal, state or federal level). - !
2L1 HISTOav OF VIOLENCE: The offender had been sentenced before (elther to probatlon _|" N ros "r |
a violent offense (i.e. robbery, assaplt/other violent, rape, murder/manslaughter)..
* |V, DRUG 8NVOIVED; The Offenders either admitted a dependence on drugs or the current CONvctiun is for .
drug trafficking, possession or use. 1 s
| |

| 7. ALCOHOL INVOLVED: The offender admitted having developed a dependence on alcohol
| -*'Vhloihftc thkronirteieriumedtopiimvtiboul reteivini r. loniercel
mmmgg](hﬁde\mlm caie» leu%

jurisdictions Gtrictly eimludedrug and alcohol
Tbuoera‘rom their programs, Tmt in oihem they
are prime candidates. Montgomery County, Md.,
for example, selects firstciTender felons with aleo-
hol, drug or mentaihealth problems, but offend-
ers with chronic substonce abuse problems are
«neligible for intensive supervision programs in
CJeorgia and Texas (Bryne 1986 and McCarthy
198?).
Although specn‘lc criteriadilfer acrossjuriadic-
mions, intermediate-sanciion programs general-
'y ‘®arget oneoffour groups:

1) All felons, excluding murder r3and rapists,

2) Only non-violent felons.

3) Only felons convicted of nulo theit, forgery
fraud, driving under the influence iDUI), traffic,
;ublic disorder, probation,or parole revocation,
and court oifenses.

= i) Persons revoked for probation orpargle vio-
lations.

Having identified the target group, programs

MurtherlimiteligibilitybyconsideringtheotTend-

sr’s criminal record, including sentence length
and history ofviolence and drug or alcchoi abuse,
Lesacommon criteria urerecency ctjaatconvic-
tiohidhddhasarceration, the offender’e depenae ifce
r,ncrim”mr a.iiveiihood and history of mental ill- .
ness. These further restrictions can severely re-
duce the number ofeligible Candidatea regardle&a
of the initial targetgroup.

?orexample, Oregon's initial enters i ,.rinten*,
Ac-nrobajtionsuperv.iuion excluded ==-sons vrith
any violent indications, notjustthose rsx \.d tl-.r;;
violence. With such Btringent criteria. 1dyv prison-.

bound ufenders qualified. Consequently, f.<
gram munbgeni adjusted the criteria d nwarcT
until enough offenders qualified to riia.w ihe cro-'
-ram worthwhile.
fo identify the range ofeligibility >- na that
ytateause, V.erelied on a nationwide c. ANDeuv-

..vey of intermediate sanction programs mVtereilia

1987). For our analysis ofthe NP 3;w .irmuia't-' ,
ad the most common intermediate so action cri-
teria in Use. The key variables wen: <« in the

~eligibility analysis are defined intable 1,

" ., .Tablet:-DEFINITION OF-KEY VARIABLES -

| 8 CURRENT COMMITMENT OFFENSE 0S:The current commitment ctfense uefimtions use four .e>cttusingiy {

q| mjulemlai.'Seime

'js of S>nte GovernttKent-

aummiifedd reav ¢ "-NPSdoei " |

formihecpurt,
uimd areuyeuuttdwd dlnl i< ledmitil au- ifari
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ted to prison appear ;0 ho eandidateu for inter- )
mediatpe sanctigrﬁ)s, particularly ifprograms are AfTER APPIHNG RESTRICTION
limited to non violent offenders. Applying;the .figure 3
ecriteria used by differentjuri-sdictiona heipa de- -

velop a mere rrc-cioe pktvre. o AU PRy
: . . (I, o timeddiry-if.
Moat intermediate £---4s-m programs definu LS vimeH

dl . C[S-Cj.
eligibility in eermau i«m current offense first, AT 'S,.-'I‘[eV\l'[hIr,O{ b
then apply ndditional restrictions Buch aaexsiud- J uirxcluo™ iScve witfi orug ute”a »
Mg yiolent.offenaero, fn began by considering , A 2«->esmesewiti- ctrcihr

how many offenderswould qualify for program
ndmisaion if we applied tho four target offense
groups defined oariier:" 1) all felons, excluding
murderers arm rapists. renon-violefit Fiona* *<

‘minor properly*-ofencer*lajid4) probationanu
parole revocations wethen successively applied
the commonly used program restrictions,tie.,ex-,
eluding those with prior incarcerations). After 0l— - |
each additional restriction, fewer prison-bound
offenderswould qualify lor intermediate banc-
tlonfl (seefigures 1-4). W hen ail offendersexcept I*AD\
convictedm?rhderersangrapdistfsfargconside:ed, - Initial fay.el Croup: m
37percentofthe prison-bound offendersare eligi- ]’ . ' ; iy
ble (figure 1). W ith the added restriction ofno VA OfJenaers Except.Murderers a.f
priorjail orprison sentences, the percentage of
Matill-eligible8, dropsto 33 percent (figure I).

Making offenders wiih priorincarcerations ia-
digible forintensive programsreducesthe eligi- o, T
ble offendersdrastically (figures 1-4), Once repeat «h
offenderswhoserted time are excluded, the per-, . i
centage eligible ia dttla aifeefcd by excluding % A" il»

. “isure 2

3 . m0%° ~TiExcwlfs murder, rape, robbery
«.T* >y WExcludes 33ev\,:t0pner|nq* .
G U))((EII-CJM igooe with grior seritef., =
LOXEIUS KowvutarfruyOKA! m

mose with priopconyicuonaibr violence. V VF o *0-yn UOW- W a« b
Poiicy fisnplicaiions - !
'sheinitialtargetgroup greatly affects tjiees-"" | R

timated numberofprison-bound offende’raeligi- <m
ole forintermediate sanctions (figures1-4). Tar-,

geting non-violentfelons (figure 2)and property * /\" L|| I’B)J 'i_A | .

und probationor parole violators (figure 3)could | =4
afiaito’'asubstantial difference—iftheeiigibilily ‘niiietl Tarqst~Croup:
criteriawere adjusted to reflectthe politicalcli- AH Non-Violent Olfende?4

mate in ajurisdiction and the profile ofoffenders
sentenced there Jurisdictions mighthave differ-

“entneedsamiUsesfor mterihediate sanction pro- iprison-iKiund offenders ivouldqualu;.-
grams,depending on these aspects; Deliberations r'ermediatesanctions u being a pareto or
on poiicy and programs'offpn overlook this, al-  <hdtiPviolator was the sole criminal ccuvic-
though itiscrucialtoplanning, budgeting ami, .-vOouiaeredi

mostimportantly reyuits. [+ ctateswanttoease prison crowding thsv

Attheotherend ailtftespectrum, targetingonly i' ,ntermediate sanctions,xhey need to look at
probation or parole revocation cases (figure 41,  kindsana proportionsofcriminalsin their j* -

swould renderthq programs lesseffective in reduc- Actions. For example, states might'decide

ing prison crowding. fHe number of probation  eeroupstargeted ior intermediate sanctions ba
anuparoio revocations isgrowing and radny-co- i 1ho type picrimes committed —conio

liovo itdoesnotmake cease to use scurce prison misonshouso more otfsndera convictexiofser

oace forsuch ptn.me, fsoedrolly if their revoca-. rues chon I/there,in utlier analyses, wo .
;onsrequited-A m.a‘'chnicai violations, " over-' ..iti9percentii jfriuon liihniss'ons'nattexsc « *

‘heiess,ourreatiits ipu:cato'ti}atjust-4 to 13 ;:ler-  w--roconvicteu* «non-vioiont ulienses, why '
»
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i\3LE TOR INTERMEDIATE SANCTIONS
AFTER APPt-VING RESTRICTIONS

figure 3.
S
43°V e 1 Cit csauic. t jfo ary jngj drum
r ! 0 RAC' 1l C3rct" ii-Qri
1fe;£<0v'?\‘/.o_’ *- Mﬁ‘.|\/l_\lll\|/i6'&/:}/.w’CfV5w i
. Ie ¢ 3 Sy .
i 1, N thiL " usi -0, 4.

. en.iul firiget CrQOup; . .
viinor /ropet”v OffenSfers

figure 4

! fxdu<besaiexact crotjdiion anil circle rt-vocaiions
.. Excludes teove w.th prior incarceration
i txc.'uces trove with prior sentence fer v c'ence
'd;Excludes trust witn drug.use-saie nstorrcs
(el Exc:uoes those w<malcohoal histories

‘nitial'Tar™et Croup;

eProbation anti Paroie Revocation Cases Only

an estimated 1E percent of California uiimissions

hfe non-vioient offenders. Further, -iOpercent of

«1mates tiuiionwide report having no prior incar-
-derations, wnereis fewer than 3 percent of Cali-
fornia prison inmates fall in that category.

These findingsreinforce the neccifor individual

states and jurisdictions to iearni'ne characteris-

ticsof theiroffenderpopulations before assessing
alternative sentencingstrategies. In states that
naveu hignerproportionofnon-violentoffendera
withrelatively minor.records, intermediate sane-
tions mightease thepressure to build morecells,
Jurisdicticnswuhhighproportionsol'Yioientor
. felony offender”™ however, might consider malting
the eligibility criteria for non-violent offenders
‘ess stringent. Otherwise, the short- and long-
term effects on prison crowding will be negligi-
ble,By putting the non-violent felons into niter-
mediate sanctions regardless orpnor incarcera-
tion ibr r on-violent crimesurttsubatance abuse
problems, these jurisdictiodKouid help the states
reserve prison space lorrepeatviolent offenders.
0 or results suggest that undei>those criteria as
1 many uj£2 percent of prison-bound offenders can
. he diverted to intermediate sanctions.

In considering the criteria, policy-makers
ihomd carefully consider the substance abuse
itegore.-.. Jhe rubhc is concerned about drug

—_- C ovejiiru-r;! .

imadic and m-use. and wants drug offend-.--
pecially pushersi punished severely, It woum ,
shame, however, u': his sentiment made
makers impose a no substance abuse"cr.. r
on intermediate sanctions prograina In <
where offenders with alcohol and drug pi-
r\retargeted for intermediate sanctions, r ==
]y evidence is positive. Because of the pro,;r-:
=-urfews. close supervision, monitoring
dem'uri !eging, the.se Unites ere liavi ne
, »-cess roui v-nh orug oseis Jf the H* .

A m'.r.-mrssunr.tlcdtoueorgufawidely

intensive probation supervision program.’

impie, v.nv ;ip*inu£ui cntnmiUcd new . .’

\V?iile under -.-upervisron. An evaluation <

program suggests that persons with dru

histories benefitted most by the program >e

and Bennett i»87).

Our rosuBsencourage c otimism about t

..fects intermediate sanctions might have o.JT.

* 'on crowding. However, we believe that tu. |

inism ehouid be guarued. In recentyears. ;
erpercentage ci persons sentenced topi:
nipeut offenders who are becoming'pro--ir
ly less'‘qualified" injudicial and public - \
anything other than prison.

Also important in judging th”potential rm:
ofalternative programs is that estimates*!-.
bis offenders differ when the eligibility v A
are applied to those offenders "already in p*>-

= aaopposedto =Trison-bound" offenders.Com =

tothe general prison population, a lesser.!

age of the new >uimmions(our nrisbn-bour- i
pie) have been convicted of violent cr>:
have long records; once, imprisoned, < =
serious offenders stay longer, adding in".;'
bers io -;hg more i-efiou's offenders who
earlier.- The less serious offenders are >
morequicltiy. AaAxeault, the prison p<i . </.i
cp.nny given day-reflects the nccumu-
-these more seriSuapifenaera. ifour intei a.:-;.,
sanction criteria were applied to the pom,'.

<in prison on a given day as opposecHo re
« lation being sentenced to nrisonj we wciT-i f

fewer offenders.eligiblefcr the aiterii.ii.
grani3. = ,

It is ffiso importont to understand -
wpoa a iV.zeaole number =f prison-bou.
ere is <lverted iuM imormediate-eanc -
grams, the divarvi-mw-.u hot have apar ve

. targetdecten ire -verage populationt'
.cnunyi-ivendnv.fore/iirrpieiuaingo.ir «
if we diverted-from prison 25 pen.v
prison-bound offenders (those convicti -
offenses sucli as DUI, court offenses a; i
lion and parole revocations >the estimul eu . /

" tion in the prison population would be e= - e
afterop.oyear.withnosubsequentredu, . u
the years to.follow. Alternatively, fwi- r
the 25 percent mentioned above and.*' = = ai
sentences pt»>rsp-nuccno cleuofburgijr



Jdii'i'cauto and arvgauibf?* dir i. tone withrRo prior
;- istory of violence <35 perceni.6i.the prison-bound
.[Tenders), the estimated reauction in the prison
population after two'yeara would be 27 percent,
‘svith no further reductions in the years to follow..
fhese estimutea assume no other changes in the
ypeaofcl Tenderesentenced to prison or sentence

-".gths. . - -
AJdditionafujncur.s re netoendpbteauai im-
pact ut alternative ijunctuois on the prison p..(M-
Jition. as”*valuationst faiternative'sanction pro-
Tams ore beginning tA .Ajow, n.:t nil offenders
lassifie-i >acl/giu'.y " a clucexi in a.terr.a-

deluding the offender/must unanimously ftgrce <

mj place ahoffender :n on Alternative program.
| ; addition, someostVn/iori tvhaare eligible are
.ot identified asengrole. Thiscan happen li the
screening process does not target oil sources of
potential candidates for the alternative. These
Actors reduce the number of offenders placed inr
\Uemative sanctions. -
Furthermore, prison populations are not Btat-
ac. iMariy Btatea are increasing the length of stay
Tor selected offenders4 potentially diminishing
our estimated impact op "“front-end'." changes,
e viiichare designed to impact who goes to prison
.n the first place. As <-ames Austin, research
director for the National Council on Crime and
Delinquency said, “ . ., Vuch reductions can oe
nnde. but only if a.state adjusts both the nanus-
cions ilow and, more tmportantiy,'the length of
‘tay.” ; .

%-\r analyses suggc-rethe need to examine not
only the numbers o1 eligible pnson-bound offend-
ers, out to project the impact ofthese "front-end™
changes on the prison population,;- , ®

U . <

Conglusion"o& - ! 1/

In sum, we beheve intermediate sanctions
could relieve the prcjsurefor more prison cells
ver the ionghaul. T'-e extent of the effect, how:
ever, uepends greutiy on understanding what
types <f e'Tcnderi or?* po-ntcnced to prison m n
;wen state and wiKt.icr the lec&l community
vitlaccept thesex:ft-idem being diverted to it. if
;ho eligible pooi recohfea soreduced by overly,
trirt.i™nccriteria, the potential to reduce pri -on
crowding u r.egafea. but, lhe effect on prison
crowding 13not the cmt -t .justification for inter-
mediate .sanctions, -.More compelling justified-

. .as. are that wa n..-fkl-w:tctiaas-?u match the
ramie of crirainui behavior, inac pubiic surety
v;ouid be served bettor by providing an aiternm
eivpTcr tcrious felony offenders now placed in
traditional probation because of prison crowding,
and that remaining in the corninunity with their
Families might prevent seme offenders from be-
<.rurfnng more sertouscTiim r.iils.

'ur ectimuons imp*/ in m;biu«*rs pemg urn-
<di.niin>sn<unodn./i.--n.se' -nor* =.suiiistin-
., uMiivd irom usaimvie t fufondogn m a prison on
.my given day. An admissions conort will contain
< e=nailer percentage efmmoie convicted of vio-
!jrtt Crimea and of n-.-00.y vnh i-figtny criminid
records than those m prison ta any ;,uen uay.
" Tb obtain an admissions cohort, v.e selected
aifenders from the i\ PS surveyv. no e ntered pris-
on between Oct. 1,1395 and Jan. ul, 1336. This
gave us four montna rfdatu. ifwe went back fur-
ther in time, too many offenders had already left
crl.son.
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SUBJECT: CSHB 183 (STA), relating to the Fair Campaign

Practices Code.

CSHB 183 (STA) establishes a Fair Campaign Practices Code that
all political candidates are asked to voluntarily sign when
they register for office. The official election pamphlet will

state whether or not candidates have signed the code.

The purpose of this legislation is to set a higher standard of
conduct for candidates and help clean up political campaigns
in Alaska. Although the bill contains no penalties for
failing to sign or violating the code, when candidates sign
the code they will be publicly committing themselves to
conduct honest campaigns. Experience in other states
indicates a Fair Campaign Practices Code may help reduce

dishonest negative campaigning.
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STATE LEGISLATIVE EFFOm STO REGULATE NEGATIVE CAM! GN ADVERTISING

m\ERVIEW Negative campaign advertising attracted unprecedented attention in 1988 as President Bush's successful
ampaign ads attacked the credibility of opponent Michael Dukakis. Local and state politicians continued to stage
btilnpversial campaigns in 1989, spending millions of dollars on ne?atlve ads_in races for governors' seats; in
firginia and New Jersey and mayors' offices in New York and Cleveland. While negative camﬁalgn advertising
. not a new phenomenon, the wa¥ political consultants assess negative ads has changed. Miny
~andidales**previously cautioned that nasty ads could result in backlash votes against them*-are now counseled that
tegative ads command more viewer attention and switch more votes than positive ads.

And while the true merits of nePatlve. campaign advertising are arf\;uab_le., there is an inarguable political reality
now faced by candidates for public office; negative ad3 are a fact of political life. Despite complaints from some
voters and legislators that "attack” ads demean the electoral process and deter voters from partlmpatl.ntg, legal
scholars warn - that the constitutional issues raised when regulating the free speech of candidates are difficult, if

not impossible, lo overcome. Even so, state legislative efforts to requlate negative campaign ads continue.

survey Results. The following summary and table show the results of a 50*state telephone survey conducted by
the National Conference of State Legislatures in December 1989. The individuals contacted in each state were
those working in state departments, agencies or commissions charged with enforcing election and campaign laws.
Contacts were asked the following with regard to their states: (1) isthere a fair campaign practices code,.volu_ntar%/’
or mandator), that applies to candidates for state office?; (2) does *his code provide sanctions for violations?;
3) are there other statutory provisions that affect negative ads (other than disclaimer or disclosure provisions)?;
4) have there been any court challenges to these provisions?; and (5) have there been any legislative proposals
to regulate negative campaign ads since 1985 (responses to this question are not necessarily ex austlveﬁ). Names
and telephone numbers of contacts providing information are listed on the table.

LFalr Cammgn Practices Codes: Seven state legislatures have endorsed or adopted a fair camFalgn practices code|
(CA, 1L, MT, NY, WA, WV, WY). These codes are generally signed by candidates on a voluntary basil. Code
provisions _t’y_lcal_ly include a clause similar to that found in Washington's code, vowm?’vto "not participate* In
spersonal vilification, defamation, and other attacks on any opposing candidate or party" (WAC Sec. 390-32). The

onnecticut General Assembly enacted a voluntary code’in 1974, but repealed the code in 1978. *

Laws Prohibitirll\R/FaIse Campai_?n Statements: Laws in twenty-one states (AK, CA, CO, FL IN, LA, MA, MT,
MN, MS, MT, NV, NC, ND, OH, OR, TN, UT, WA, WV, W) prohibit false campaign statements. In Michigan
and Nevada, these prohibitions apply specifically to false incumbency designations; in California, misrepresenttuon
of party support is the type of false statement prohibited. Seven state prohibitions (in AK, CO, IN, MN, ND, OR,
TN) apply only to....... false statements. Maost states punish violations as misdemeanors. Nebraska's campaign
falsity statute, enacted in 1978, was repealed in 1986.

Court Challenges: Key provisions of New York's Fair Cumpaign Code were struck down as unconstitutionally
overbroad in .. ..o Voeoniaon 401 F. Supp. 87, affd 423 U.S. 1041 (1975). The ....... ruling, which has
become the leading opinion on campaign falsity statutes, held that any state regulation of campaign speech must
be premised on the “actual malice” standard applicable to public f!?ures accordlng 10 o veri riees ce V.
o, 316 ULS. 251 (1964). Similarly, Nebraska's campaign falsity statute (NRS Sec. 49*14,132) was ruled
"constitutionally invalid as overbroad” by the Nebraska Sugreme Court and was reﬁ_ealed in 1986. ... ...... V.
aaaaaaaaaaaaaaaaa Ciiey conniesien. 330 NAV.2d 136_(1983. Ohio’s current prohibition against false statements
was ruled unconstitutional by a federal district court in 1987 ..o Vo oo crvcvions connienion . 670 F.SUpP.
1368 (1987)); that ruling is now on appeal. A successful 1989 challen%e to the constitutionality of Louisiana’s
false statement prohibition is also on appeal. ... ccoeo o vuoe... 543 5.2d 1332 (1989),

Legislative Proposals Since 1985: While some survey contacts report increasin%, bipartisan I_eﬁislat_ive interest in
requlating negative camﬁ)al_gn ads, others say such efforts in their states would be met with solid opposition.
Slates where recent legislative proposals in this area have received bipartisan suggort include Alaska, Connecticut,
Florida, lowa, Maine, Minnesota, New Jersey, New York and Pennsylvania. 1990 proposals in Florida and New
Jersey would require that a candidate's own voice and/or photograph be used in campaign ads that make reference
to an opposing candidate.
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D GN PRACTICES 13-35-301
D CRIMINAL PROVIS

IONS

13-35-230. Repealed. Sec. 407, Ch. 5
History: En. 23-47-137 by Sec. 37 Ch 334, L. 1977 RC M 1947 23-47-131.

13- 35 231. Unlawful for political party to endorse judicial candj-
date, A political party may not_endorse, contribute to, or make an expendi-

ture to sueﬁort or %ppose ajudicial candidate.
|st0ry, 23-47-138 by Sec.’38, Ch. 334, L. 1977; R.C.M. 1947, 23-47-138; arad. Sec. 223.

Ch.571L
EIect|on of District Court Judges, 3-5-201,

C?Isescfo%feorfegt?[?rseme Court Justices, 3-2-101,
10 ion of Justice of the Peace, 3-10-201.
‘atpon as mlls emeanor, zj\_33%]1%32

13-35-232. Repealed. Sec. 407, Ch. 571, L
History: En. 23-47- 3 by Sec 39, Ch. 334, L. 1977, RCJVI 1947 23-47-139.

13-35-233. Solicitation of votes on election day. (1) It is unlawful
for a person or a political committee to place an advertisement supporting or
opposing a candidate or a ballot issue for use on election day. Failure to
remove billboards, yard signs, or posters on election day is not considered a
violation.

(2) A person convicted of c>0';::t=tion of votes on election day is guilty of
a misdemeanor and 'jhall be imprisoned in the county jail for a term not to

exceed 6 months or befinednot to exceed $1,000, or both.
His(Mr- Ea. Secl, Ch. 539, L. 1979.

13-30-234. Political criminal libel — misrepresenting voting
records. (1) It ia unlawful for any person to nuke or publish any false state-
ment or charge reflecting on any candidate's character or morality or to
knowingly misrepresent the voting record or position on public issues of any
candidate. A person making such a statement or representation with knowl-
edge of it* falsity  with a reckless disregard aa to whether it ia true or not
ia guilty of a misdemeanor.

2 In addition to the misdemeanor penalty of subsection (1), a successful
candidate who is adjudicated guilty of violating this section may be removed
from office aa provided in 13 35-106 and 13-35-107

Hlstory Ea Sec. 2, Ch. 539, L. 1979; uni. Sec. 1, Ch. 545, L. 1983,

Cr\% Misdemeanor penalty, 46-18-212.

3wner of I’a%IO station not held respon-

sible for defamatory broadcast, 7-1-811.

Part 3
Code of Fair Campaign Practices

13-35-301. Adoption of code of fair campaign practices. The fol-
lowing code of fair campaign practices is adopted by Montana:

“There are basic principles of decency, honesty, and fair play that every
candidate for public office in the United States has a moral obligation to
observe and uphold, in order that, after vigorously contested but fairly con-
ducted campaigns, our citizens may exercise their constitutional right to a
free and untrammeled choice and the will of the people may be fully and
clearly expressed on the issues before the country. Therefore:



13-35-302

I will conduct my campaign in the best American tradition, discussing the
issues aa | see them, presenting my record and policies with sincerity and
franknesB, and criticizing without fear or favor the record and policies of my

ELECTIONS
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opponent and his party Which merit such criticism.
I will defend'ahd uphold the right of every qualified American voter to full

and equal participation in the electoral process.
I will conduct my campaign without the use of personal vilification, charac-
ter defamation, whispering campaigns, libel, slander, or scurrilous attacks on

my opposition or his personal or family life.
I will not use campaign material of any sort which misrepresents, distorts,

or otherwise falsifies the facts, nor will 1 use malicious or unfounded accusa-
tions which aim at creating or exploiting doubts, without justification, as to

the loyalty and patriotism of my opposition.

1 will not make any appeal to prejudice based on race, sex, creed, or

national origin.

I will not undertake or condone any dishonest or unethical practice which
tends to corrupt or undermine our American system of free elections or which

hampers or prevents the full and free expression of the will of the voters.

Insofar as is possible, | will immediately and publicly repudiate support
deriving from any individual or group which resorts, on behalf of my candi-
dacy or in opposition to that of my opponent, to the methods and tactics that

I have pledged not to use or condone.”

HUht Ea See 1 Ck 475, L. 1979.

13-30-302.
campaign practice* code — publicity. (1)

practices shall prepare a form which contains the code of fair campaign prac-

Candidates to he given 0

T}

ortunity to aubeeribe to
e commissioner of campaign

tices provided for in 13-35-301 and a place for a candidate to sign the form
and to indicate that the candidate endorsee, subscribes to, and pledges to
abide by the code.

(2) Each candidate required to file statements or reports with the commis-
sioner shall be sent a copy of this form. Signing the form is voluntary, and
a failure or refusal to sign is not a violation of the election laws. A form shall
be sent for each election as soon as feasible. The signed form shall be

returned to the commissioner.

(3) The commissioner shall supply the secretary of state, the county regis-
trars, and the city and town clerks with forms. Any candidate not required
to file with the commissioner but wishing to subscribe to the code may obtain

~the form from the commissioner, the secretary of state, a county registrar, or
a_city or town clerk and may sign the form and deliver it to ihe commis-

sioner.
History: Ea. See. 2, Ch. 475, L. 1979.
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CHAPTER 36

CONTESTS

Part 1— General Provision
s for contest of nomination or election to public office.
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of Women Voters of Wyoming

FAIR CAVPAIGN PRACTICES STATHVENT

Every candidate for public office in the State of Wyomin
has a moral obligation to observe and uphold principles o
decency, honesty and fair play, in order that, after vigorously
contested but fairly conducted campaigns, our citizens- ma
exercise their constitutional right to a free and untrammele

choice and the will of the people may be fully and clearly
expressed on the issues.
THEREFORE:

(1) CANDIDATES shall conduct their campaigns honestly,
discussing the issues, as they see them, without misstatement,
presenting their record and policies with sincerit and
frankness, and may criticise the record and positions of' their
opponents or their political parties. Candidates or their
campaigns shall refrain from knowing misrepresentation-of: an
opponent's actions, positions or record for pciitieal advantage.

(2) CANDIDATES shall refrain from the use of ohar&cter
defamation, whispering campaigns, libel, slander, or baseless
attacks on any candidate or his or her personal or family life.

(3) CANDIDATES shall not wuse or permit any appear!, to
negative re%udlce based on raoe, sex, religion, national origin,

physical health status or age.

(4) CANDIDATES ahall refrain from corrupting or undermining
our American system of free elections, or that which hampers or
prevents the full and free expression of the will of the voters
including acts intended to hinder or prevent any eligible'person
from registering to vote, enrolling to vote, or voting.

(5) CANDIDATES shall not coerce eleotion help or campaign
contributions for themselves or for any other candidate' from

their owmn or public employees.

(6) CANDIDATES shall immediately and publicly repudiate
support deriving from any individual or group which resorts, on
behalf of their candidacy or in opposition to that of their
opponents, to the methods and tactics which violate this
statement. CANDIDATES shall accept responsibility for any
subordinate  who violates any provision of this statement or-the
laws governing elections.

, JSG - 02/49/80

Joseph o Golden, President

aw Sina N %0003



A>USE COMMITTEE REPO j»
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Date Referred: March 1, 1991 FURTHER REFERRALS: Judiciary
Finance

Date of Committee Action: h(q

The STATE AFFAIRS Committee considered: HB 183

HOUSE BILL NO. 183 FAIR CAMPAIGN PRACTICES CODE

"An Act relating to the Fair Campaign Practices Code."

RECOMMENDATIONS: [X] the same title
be replaced with .[ 1 anew title

[ ] have attached amendments(s)

[V] do pass

[ ] do not pass
[ ] no recommendations
[ ] individual recommendations

[ ] additional referral to the Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS: (Dept/Due)
[ ] fiscal impact [ ] fiscal note(s)

[X] zero fiscal note iW £* [ ] zero fiscal note(s)
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Date Referred: February 18, 1992 FURTHER REFERRALS: Finance

Date of Committee Action:
The JUDICIARY Committee considered: HBJ83

mIOUSE BILL NO. 183 FAIR CAMPAIGN PRACTICES CODE

"An Act relating to the Fair Campaign Practices Code."

RECOMMENDATIONS: I?fthe same title
be replaced with H O Iqg”" 1 Tanew title

[ ] have attached amendments(s)

[ ] do pass

[ ] do not pass
{ ] no recommendations
[ ] individual recommendations

[ ] additional referral to the Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): A APPROVES PREVIOUS: (Depl/Deic)
[ ] fiscal impact [ ] fiscal note(s)

[ ] zero fiscal note XL zero fiscal note(s) Vob*



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 183
1992 LEGISLATIVE SESSION

Revision Date; Jpartment ATTecte0. mi ice ot me uovernor-ttecti ons
Title: Fair Campaign Practlcesm' B . Division of ElecTions

Component:  11-Primary and General Elections
Sponsor: - Representative Finklestein
Requestor: House State Affairs

COVFONENT SERIAL NO.
Expenditures/Revenues.  (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 9 FY % FY 97 FY 98
PERSONAL. SERVICES 0 0 0 0 0 0
TRAE 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPVENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
CRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEQUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 0 0 0

FUNDING.  (Thousands of Dollars)
GENERAL RND
FEDERAL RINDS

%SOJRCE

TOTAL

POSITIONS:

FULL-TIME 0
PART-TIVE 0
TEHHPORARY 0

Estimate of current year impact: 0
ANALYSIS: (Attach a separate page if necessary.)

OO OO
[ e OO
[ N e OO
[ I e OO
[ N e OO
[ ) [ N

OO O
OO O
DO O
Do O
Do O

Brg})grg(rj] Ey: F[Iizabeth Ziegtler.iDeguty I%irectorb Bg?rge 0%%6%1

roved by Commissioner: .
8 ney: Mlce o the Governor j Ffz

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OHB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).

Rev 10/07/91 P«9e - of -
HB183.FN






TO: ALASKAN LEGISLATORS
PO BOX V
JUNEAU, AK 99811

FROM: CONCERNED ALASKAN DART PLAYERS

IN REGARD: REGULATIONS GOVERNING DART PLAY IN ALASKA

Recent actions by the Alcohol Beverage Control Board have brought

dramatic attention to the sport of darts. Please help dart players by
supporting or changing legislation which would allow tournaments to be
held without violation of Alaskan statutes. The following facts and

examples will illustrate why darts need and deserve your support.

Approximately 2500 Alaskan dart players participate 1in local and
national 1league play. Darts 1is a sport like bowling and marksmanship
where skill and technique are critical factors in determining the
outcome of the game. Under AS 11.66.280 Dart Associations have been
threatened with violations of the gamboling laws. By prosecuting darts
under this statue, the ABC and Gaming commission is defining darts as a
game of chance. This is not the case. By adding the word "Darts" to
the definition of marksmanship in Alaska Administrative Code 15 AAC 105

160, darts would be immune from prosecution and placed in the category
where they belong.

Dart Associations 1in this state are run as non-profit organizations.
Positions on the Board of Directors and Executive Board are voluntary
positions whose sold purpose is to manage and formulate league play and
tournaments, not unlike softball, bowling, and pool. Dart Associations
throughout the state host many charitable tournaments such as; Darts for
Diabetes, Hospice of Tanana Valley, Jerry®"s Kids (MS), Youth League,
Chile Abuse and Youth Scholarship Programs.

Thank you for the opportunity to explain why dart players need changes
made if the sport is to continue to grow and flourish in Alaska. Please
inform me of actions needed to correct this inappropriate persecution.
Dart players and their supporters are more than willing to advocate and
support any legislator or agency that will benefit the sport of darts.

Thank you for your support.

Sincerely



[ C

P. 0. Box 372
Valdez, AK 99686

February 20, 1991

Honorable Gene Kubina
House of Representatives
P. 0. Box V

Juneau, AK 99811

Dear Representative Kubina:

Attached is the Notice of Violation which was served at the Elks
Lodge last Thursday evening.

Everyone understands the first part of the violation concerning
the use of the Elks Lodge for a public event. We do not have
problem with that. The problem occurs when darts are considered
gambling because the entry fee is $15.00. This would preclude
the Association from even having a dart tournament at the Civic
Center.

According to Gary Wing, an investigator with Alcoholic Beverage
Control Board, all forms of tournament play such as pool and
horseshoe tournaments will be affected. He stated that a pool
tournament had been shut down last week.

We sure would appreciate anything you could do to help us. If it
is necessary for the dart players around the state to call their
representatives, just let me know. We"ve talked to people in

Anchorage, Fairbanks and Kenai and we"re all ready.

Very truly yours,



Alaska State Legislature

Chairman During Session:
State Affairs State Capitol
Comittee P.O. Box V
Juneau, Alaska 99811
Legislative Council (907) 465-4859
Trar’smﬂ_ on During Interim
e Representative Eugene Kubina P.O. Box 2463
Valdez, Alaska 99686
(907) 8352111
MEMO
To: Representative Donley, Chair

Judiciary Committee

From: Representative Gene Kubi

Re.: HB 187; An act relating the definition of "contest
of skill” in the charit e gaming statutes.

Date: 19 March 1991

The Labor and Commerce Committee passed HB 187 out of committee
today. I would appreciate having this bill brought before your
committee at the earliest date.

I have enclosed a copy of the bill, sponsor statement, position
paper from the Dept, of Commerce, and several letters. If 1 can
provide any other backup, please contact me.

DISTRICT SIX -
*Chenega Bay =Chitina «Cooper Landing «Cordova «Hope « Moose Pass = Seward = Tatitlek «Valdez «Whittier «



Alaska State Legislature

Chairman During Session:
State Affairs State Capitol
Committy P.O. Box V
* Juneau, Alaska 99811
Legislative Council (907) 465-4859
Trar‘spotttation - - During Inteim
Conmittee Representative Eugene Kubina D Bo s
(9017)835-2111

SPONSOR STATEMENT

Sponser: Representative Gene Kubina
Subject: House Bill 187 - Contests of Skill: Darting
Date: 12 February 1991

HB187 is intended to amend AS 05.15.180(b) 1in order to make darts,
and other <contests of skill, permissible forms of charitable
gaming.

In order to keep the code consistent throughout, HB187 also amends
05.15.210(7) to extend the definition of contest of skill.

Rationale: this amendation clarifies the current laws in order to
make certain such charitable activities, 1involving contests of
skill, are within the proper constructs of state law.

As the law currently stands, private organizations will be unable
to continue such traditional charitable functions as dart tourneys.

Discussion with John Hanson, head of the charitable gaming section
of the Division of Occupational Licensing, Department of Commerce
and Economic Development, have resulted in the development of this
bill.

DISTRICT SIX -
e Chenega Bay = Chitina «Cooper Landing «Cordova «Hope = Moose Pass «Seward eTatitlek «Valdez «Whittier »
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HB 187  An Act relating, to‘the definition of contest of skill in the
charitable gaming statutes.
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OUSE COMMITTEE REPOTr

(7)

Date Referred: March 4, 1991 FURTHER REFERRALS: Judiciary
Finance

Date of Committee Action: V(A4

The LABOR AND COMMERCE Committee considered: HB 187

HOUSE BILL NO. 187 DART TOURNAMENTS/CONTESTS OF SKILL

"An Act relating to the definition of contest of skill in the charitable gaming statutes."

RECOMMENDATIONS: [ ] the same title
be replaced with 1 ] anew title

[ ] have attached amendments(s)

[ ] do pass

[ ] do not pass
p*l no recommendations
[ ] individual recommendations

[ ] additional referral to the Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): ~ APPROVES PREVIOUS: (Dept/Dttc)
[ ] fiscal impact [ ] fiscal note(s)

zero fiscal note C ~Den [ ] zero fiscal note(s)



r OUSE COMMITTEE REPOTA

(7)
Date Referred: March 21, 1991

Date of Committee Action:

The JUDICIARY Committee considered:

HOUSE BILL NO. 187

FURTHER REFERRALS:

"An Act relating to the definition of contest of skill in the charitable gaming statutes.”

RECOMMENDATIONS:

be replaced with r.5 m
[ ] have attached amendments(s)
[ ] do pass

[ ] do not pass

fXf no recommendations

[ ] individual recommendations
[ ] additional referral to the

ADOPTS:

ATTACHES NEW FISCAL NOTE(s):

[ ] fiscal impact

letter of Intent

[ ] zero fiscal note

p<3 the same title
I ] anew title

Committee

APPROVES PREVIOUS: CatDe)

[ ] fiscal note(s)

zero fiscal note(s) CDM MCAtKL

Finance

HB 187

DART TOURNAMENTS/CONTESTS OF SKILL
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FISCAL NOTE

STATE OF ALASKA LILL NO. HB 1R7

1991 LEGISLATIVE SESSION

Revision Date: Department Affected: ~ Commerce &Economic Dev,
Title:  An Act Tefating to the definition BRU; Occupational Licensing - Gamino

of contest of skill in the charitable  Comporfeta? nistration
97Ar\rinfttatutes< Reps. Kubina. Navarre, et al

Requestor: Reps. Kubina. Navarre, et al. COMPONENTSERIALNO. n 1 ¢

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY @2 FY 93 FY A FY % FY % FY 97

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 T _
CAPITAL 1 0 0 1 0 0 J o .1 o
REVENUE 1 U 0 0 10 10

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER

TOTAL 0 0 0 0 0 .

POSITIONS:

FULL-TIME 0 0 0 0 0 n
PART-TIME
TEMPORARY

Estimate of current year impact..
ANALYSIS: (Attach a separate page if necessary.)

Prepared By: ~ Ann P. Boudreaux, Director”®, Phone:  465-2534

Division: Occupational Licensing J3afe; March 18, 1991

Approved by Commissioner: Glenn A Olds ..., . N
Agency:  Department of Commerce . Economic”DeveTopment nate. March 18~991

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
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Law O ffices
Diltlon & Findley

One Sealaska Plaza, Suite 202
Juneau, Alaska 99801

Paul L. Dillon
Thomas W, Findley TfeLETHONB (907) 586-4000
Richaejd D. Monkman Facsimile (907) 586-3777

April 2, 1991

Robert A. Harrington

Investigator

State of Alaska Board of Marine Pilots
Department of Commerce and Economic Development
P.0. Box D - Lie

Juneau, Alaska 99811 - 0800

HAND DELIVERED

Re: Captain Terry K. Bennett

Dear Mr. Harrington:

This office represents Captain Terry K. Bennett,
who has asked us to respond to your letter of February 13,
1991 (received February 19, 1991).

As I understand the facts, you received a complaint
from Captain Bennett"s competitor, the Southeastern Alaska
Pilots®™ Association, alleging that during the summer of 1990
Captain Bennett had failed to collect the "published tariff"
for marine pilot services.

I note that the Board of Marine Pilots has
authority to adopt "under the Administrative Procedure Act
[ ] standards by which pilotage fees may be established.™
AS 08.62.020(a)(1). However, the "published tariffs" to
which your letter refers were not properly adopted under the
Administrative Procedure Act ("APA"), but simply appear in
your office"s printed booklet of statutes and regulations
pertaining to marine pilots as an addendum.

As you are aware, the legislature very broadly
defined what constitutes a regulation under the APA. See
generally. AS 44.62.640; Kelly v. Zamerello. 486 P.2d 906,
910 - 11 (Alaska, 1971). Unless properly adopted,
regulations are unenforceable. Ibid.

Mr. Kevin Harrington
April 2, 1991 p. 1



The Alaska Supreme Court recently had occasion to
discuss the definition of a "regulation”™ 1in this context:

The legislature specifically defined
"regulation” to "include[] ... "policies”
and the like, that have the effect of rules,
orders, regulations or standards of general
application.” AS 44.62.640(a)(3). Indicia
for identifying a "regulation include (@)
whether the practice implements, interprets
or makes specific the law enforced or
administered bv the state aoencv. and (2
whether the practice "affects the public or
is used by the agency in dealing with the
public."

Gilbert v. State, Dep"t of Fish & Game. __ P.2d __ , Op. No.
3649, at 13 - 14 (December 7, 1990) (emphasis and ellipses
original), citing Kenai Peninsula Fishermen®s Co -op AsSs®"n v.
State. Board of Fisheries. 628 P.2d 897, 905 (Alaska 1981).

The "published tariff" appears indisputably to be a
"standard of general application” which "makes specific the
law enforced or administered by" the Alaska Board of Marine
Pilots. In order to be valid, therefore, the "published
tariff" must have been properly adopted as a regulation under
the APA - which it was not. Kelly v. Zamerello. 486 P.2d at
910 - 11. As the Supreme Court recently noted, where a
regulation has not been properly adopted,

"[tlhere can be no future reliance on this
particular policy or option either in the
regulation-making process or as a basis for
emergency orders until the procedures
required by the APA are observed."

Gilbert. Op. No. 3649 at 15, quoting Kenai Peninsula
Fishermen®s C-op. 628 P.2d at 906.

Thus, it is our conclusion that the complaint by
Captain Bennett®"s competitor does not provide a basis for any
action by your office. Further, the courts would look
askance at any attempt to enforce these invalid regulations
through the "bootstrap" of 12 AAC 56.140, referenced in your
letter. As valid rates have not been adopted by the Board,
the regulation to apply is 12 AAC 56.130.

Mr. Kevin Harrington
April 2, 1991 p. 2



It is also worth noting that the Board of Marine
Pilots probably no longer has the authority to adopt and
enforce specific tariffs. Even if the proper procedures were
followed, the APA provides that regulations are:

not valid or effective unless consistent with
the statute and reasonably necessary to carry
out the purpose of the statute.

AS 44.62.030.

The Board previously had authority to "regulate
pilot fees" under former AS 08.62.040(a) (4), &2 ch 106 SLA
1970. However, the legislature removed this authority, and
now the Board only has authority to:

Adopt regulations under the Administrative
Procedure Act (AS 44.62) establishing
standards bv which pilotage fees may be
established [...]

AS 08.62.040(a) (4), 82, 3 ch 143 SLA 1980 (emphasis added).

It is likely that even had the "published tariffs”
been properly adopted under the APA, the courts would not
allow the Board to go beyond its authority to "establish ]
standards”™ by which pilots and pilot associations may set the
rates charged to their customers. The legislature greatly
reduced the Board"s authority in this area with the 1980
amendments to AS 08.62.040.

Thus, adoption of "pilotage fees" instead of
"standards by which pilotage fees may be established"” would
be inconsistent with statute, not reasonably necessary to
carry out the statutory purpose, and unenforceable. Kelly v.
Zamerello. supra: State. DOT/PF v. Alveska Pipeline Service
Company. 723 P.2d 76, 78 (Alaska 1986).

Lastly, | must note that any attempt by the Board
to enforce the "published tariff" would run afoul of both
state and federal antitrust laws. This is an area which 1is
some sensitivity to this Board, which is presently being sued
in federal court for alleged violations of the antitrust
laws.

Mr. Kevin Harrington
April 2, 1991 p. 3



The complaint by Captain Bennett"s competitor
amounts to a request that the Board enforce the fixing of
prices for marine pilot services. The fixing of prices by
competitors is an illegal horizontal restraint of trade under
both the Sherman Act, 15 USC & 1, and the Alaska Monopolies
Act, AS 45.50.560. The Board®"s sanctioning of, and
participation in, the fixing of pilot charges would violate
the antitrust laws unless this activity falls within one of
the recognized exceptions. Goldfarb v. Virginia State Bar.

421 US 773 (1975) .

There is only one exception which could apply here,
the state action doctrine. Simply put, the antitrust laws
are not intended to restrain state regulatory action, nor to
impose liability on those who act in anticompetitive ways
because they are required to do so by a state regulatory
agency. wParker v. Brown. 317 US 341 (1941) (Sherman Act); AS
45.50.572(g) (Alaska Monopolies Act). However, the state
action doctrine is not a blanket immunity:

The national policy in favor of competition
cannot be thwarted by casting a gauzy cloak
of state involvement over what is essentially
a private price-fixing arrangement. As
Parker teaches, "a state does not give
immunity to those who violate the Sherman Act
by authorizing them to violate it, or by
declaring that their action is lawful [...]"

California Liquor Dealers v. Midcal Aluminum. 1Inc.. 445 US 97
(1980).

The state action doctrine is applied through a
"rigorous two-pronged test." Parker. The challenged
restraint of trade must be one which is "clearly articulated
and affirmatively expressed as state policy" by the
legislature. Lafayette v. Louisiana Power & Light Co.. 435

US 389, 410 (1978) (opinion of Brennan, J.).

[Tjhis issue requires a two-step analysis:
First, whether the activity complained of is
authorized; second, whether the state intends
to displace competition with regulation.

Lancaster Community Hospital v. Antelope Valley Medical
Group. F.2d , 60 BNA Trade Regulation Reports 174, 175.

n.4 (9th Circuit 1991) .

Mr. Kevin Harrington
April 2, 1991 p. 4



If this test is met, the anticompetitive conduct
additionally "must be actively supervised by the State
itself." Ibid: see also California Liquor Dealers. 445 US at
105 and Patrick v. Buraett. 486 US 94 (1988). Only if all
the factors noted are present does the state action doctrine
apply to exempt price-fixing from the antitrust laws.

On the first prong, as noted earlier, the
legislative policy as stated in AS 08.62.040(a) (4) is not
"forthrightly stated and clear in its purpose,” California
Liquor Dealers at 105, if that purpose is to allow the Board
to set rates. Compare. New Motor Vehicle Board v. Orrin W.
Fox Co., 439 US 96 (1978) (state law clearly required state
approval of locations for new automobile dealerships) and
Southern Motor Carriers Rate Conference v. United States. 471
US 48 (collective rate making "clearly sanctioned by the
legislature™).

The Alaska legislature substantially limited the
Board®"s prior authority to "regulate pilot fees" when it
amended the statute. Now, it only allows the Board to
"establish standards by which pilotage fees may be
established.”™ AS 08.62.040(a) (4). Allowing the Board to
establish standards by which pilots may set their own fees 1is
not a "clearly articulated and affirmatively expressed" state
policy in favor of price-fixing. Parker.

On the second prong, review of the Pilot Act does
not indicate an "affirmatively expressed and clearly
articulated” state policy to displace competition in the
pilot industry with state regulation. Lafavette: California
Liquor Dealers. The statute provides a de minimus framework
for regulation by the Board. Compare, e.o.. AS 08.62 with AS
42.05 (Alaska Public Utilities Commission). The statutory
change discussed above cuts against a finding that the second
prong of the Parker test is met.

Last, even if both of these prongs were met, it
must be shown that the the anticompetitive conduct at issue
is "actively supervised by the State itself."™ Lancaster
Community Hospital. This requires a concrete showing that
the State actually, actively, and consistently regulates the
activity in question. Patrick.

Mr. Kevin Harrington
April 2, 1991 p. 5



As far as | have been able to ascertain, during the
last decade the Board has not taken any supervisory action
involving pilot fees whatsoever. Indeed, the Southeastern
Alaska Pilots®™ Association has consistently paid its contract
pilots fees which are roughly 30% to 40% below the "published
tariffs.” There has been no supervision - or criticism - of
this practice by the Board of Marine Pilots.

Thus, it appears that any attempt by the Board to
enforce the "published tariffs"” would violate both federal
and state antitrust laws.

Under these circumstances, Captain Bennett
respectfully requests that you seek the advice of legal
counsel before proceeding any further with this particular
investigation. I would of course be very glad to discuss
this matter with your counsel.

Sincerely yours,

DILLON & FINDLEY

RDM/oth

ccC: Gary Amendola, Assistant Attorney General

Mr. Kevin Harrington

April 2, 1991 p.

6



ALASKA STATE LEGISLATURE

HOME
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EAEE;)YEEI{E}?%%H@CK DURING SE;;ION
R 203001
TATE CAPITOL BUILDING
UNEAU, AK 99811
PHONE 465-3421
Representative Cheri L. Davis
MEMORANDUM
TO: Representative Dave Donley,
Chairman, Judiciary Committee "of)
FROM: Representative Cheri Davis »
DATE: April 9, 1991
RE: Scheduling of House Bill 194

Please accept this memorandum as my request for House Bill 194 to
be scheduled for a hearing in your committee.

The version of the bill that you will be hearing in your committee is

a compromise between pilots and the industry, except for
regionalization. The regionalization issue will be worked on later
this week.

If you have any questions, please do not hesitate to contact me.



LTALIAJ. RIVALL, UUVIRINUR

DEPT. OF ENVIRONMENTAL CONSERVATION

April 18, 1991

BILL NUMBER: CSHB 194 (L&C)

TITLE: Relating to the Board of Marine Pilots, marine pilots, and marine pilot
organizations; and providing for an effective date.

DEPARTMENT POSITION: Support with amendment

ANALYSIS: This hill clarifies and strengthens the authority of the Marine Pilots Board.
Its passage would insure that competent marine pilots would be on board
certain vessels in Alaska State waters, thus increasing the level of safety
of vessel operations and protecting our marine environment.

The Department of Environmental Conservation believes that the
mandatory use of local marine pilots with knowledge of the area in which
th9y operate is an integral part of al spill prevention. State licensed pilots
was a major recommendation of both the Alaska Qil Spill Commission
(Recommendation #20) and the States/British Columbia Oil Spill Task

Force (Recommendation #15).

PROPOSED AMENDMENT: The Department would propose that the bill be amended
to require the Board consult with DEC in establishing

training standards for those marine pilots and deputy
marine pilots operating in regions where there is
crude oil tanker traffic.



LEGISLATURE OF THE STATE OF ALASKA
HOUSE JUDICIARY COMMITTEE

TESTIMONY OF
PAUL G. KIRCHNER
GENERAL COUNSEL, AMERICAN PILOTS"™ ASSOCIATION
ON
HOUSE BILL 194

April 18, 1991

My name 1is Paul G. Kirchner. I am with the law firm of
Kurrus & Kirchner in Washington, D.C. and serve as General Counsel
to the American Pilots®" Association (APA). It is a pleasure to

testify here today on behalf of the APA on House Bill 194, the

proposed "Alaska Marine Pilotage Act."

INTEREST OF THE APA

The APA 1is a national trade association composed of state
pilot associations located in each of the coastal states and the
three groups of pilots operating in the Great Lakes under the
authority of the United States Coast Guard. There are 57 state
pilot associations in the APA. They contain a total of approxi—
mately 1,050 licensed, active pilots.

Among the objectives of the APA is the promotion of public
safety and protection of life, property and the environment
through measures to maintain and strengthen the state pilotage
system. The foundation of that system, and the primary reason

for the traditionally high standards of the state pilot profession,



is effective state regulation. For that reason, the APA whole—
heartedly supports Alaska, or any other state, assessing Iits
pilotage statute and regulations and making improvements where
necessary or appropriate. We are happy to render any assistance
that we can in such efforts. The perspective that the APA can
offer 1is its familiarity with the experiences of the pilotage
systems of other states and an understanding of the federal
government®s role in pilotage and how it affects state pilotage
regulation.

We have followed closely the efforts of the State of Alaska
to reassess and upgrade its pilotage regulatory system. As this
process has entered the legislative phase, the APA member groups
in Alaska, the Southeastern Alaska Pilots® Association and the
Southwest Alas#a Pilots®™ Association, have kept us apprised of
the 1issues that have been raised and the legislation that has

been proposed or introduced, particularly H.B. 194.

GENERAL COMMENTS ON H.B. 194

The APA congratulates Representative Davis and the other
sponsors of H.B. 194. This bill, 1in our opinion, significantly
improves the State"s present pilotage regulatory system. It
provides for: a strong pilot board with sufficient statutory
authority and direction, regulated tariff rates, meaningful
licensing and training requirements, oversight of pilot organiza—
tions, and effective penalties for violations of the State"s
compulsory pilotage requirement. These are the essentials of an

effective state pilotage system.



We are also pleased that H.B. 194 clearly recognizes that
pilots perform a vital public service that is essential to naviga—
tion safety, to the protection or the marine environment and the
persons and property of the State®"s citizens, and to the economic
well-being of the State. It is important that the shipping
industry and the public, generally, understand the role of the
state pilot and the State®"s compelling interest in regulating the
pilotage of vessels moving 1in its waters.

With our support tor H.B. Ily4, we otter the following specific

comments on several items in the bill.

COMMENTS ON SPECIFIC PROVISIONS OF H.B. 194

1. Section 1 - Findings

The APA recommends that all state pilotage statutes contain
a strong statement of legislative findings and intent. It is not
clear, however, whether the statement of findings in Section 1 will
be codified. If, in its present form, it is not to be placed in
the pilotage statute, we would recommend that it be reconstituted
as a separate section in AS 08.62. The findings should be readily
available, both practically and as a matter of law, to guide the
pilot board and to those who are affected by the pilotage statute.

Finding number (2) could perhaps be stated more clearly. The
essential service that pilots provide to the state 1is the exercise
of 1independent judgment 1in which the public interest will always
take precedence over the interests of the vessel operator or of

the pilot whenever a conflict among these interests may arise.



Although we would agree that pilots can best exercise such inde—
pendence of judgment when they operate as independent contractors,
the emphasis should be on the former.

Finding number (6) particularly highlights the value of codi—
fying the statement of findings. In situations when the authority
of the pilot board may be called into question, it would be iIim—
portant to be able to refer to the legislature®s direction that
the Board®"s authority is broad and extends, specifically, to
establishing pilotage regions, tariffs, and training and licensing
criteria.

Finding number (8) 1is a useful and important statement. Not
only does it accurately describe the role that pilot organizations
should play in a state system, it provides the predicate for

state regulation and recognition of pilot organizations.

2. Section 4 - Powers and Duties of the Board

This is a good mix of specific statutory direction as to the
things that the board must do and broad discretion as to the
things that the board may do in carrying out the purposes and
policy of the statute. Both are necessary features.

Ideally, a grant of authority could be permissive only so
that a pilot board or any other administrative body would have
the flexibility to apply the legislative will to changing circum—
stances. The actual does not always equal the ideal, however.
There have been some unfortunate occasions in state pilotage
regulation in which a state pilot board has, for various reasons,

not done what a pilot board should do and, specifically, not what



it was intended to do by the legislature. Proposed, reenacted

AS 08.62.040 takes the proper approach expanding the functions

that the board must perform under paragraph (a) while continuing
the board"s authority in paragraph (b) to do those other things
that the board may determine are appropriate or necessary, partic—
ularly in response to changing circumstances.

The language of paragraph (b) could possibly be revised,
however, to make clear the expansive nature of the board®"s discre—
tionary authority. We understand that the apparently broad
authority granted in the present AS 08.62.040(b), which is con—

tinued in the bill, has not been interpreted as such by the

State"s Office of Attorney General. The following language is

suggested to broaden the scope of paragraph (b):

(b) The board may make, adopt and enforce all rules
and regulations that it deems reasonable, necessary and
expedient for carrying out the provisions and purposes
of this chapter, including but not limited to, rules
and regulations for the purpose of regulating the train-—
ing, licensing and conduct of pilots; establishing
marine pilotage regions and pilotage tariffs; compel —
ling the use of pilots required under this chapter;
ensuring proper, safe, economically viable pilotage
operations; and facilitating the efficient administration
of this chapter.

3. Section 15 - Liability

We support this proposed new section, which delineates the
extent of liability that a pilot or a pilot organization may have
in the event of damage or loss occasioned by the pilotage of a
vessel. Limitation of liability is economically justifiable and

appropriate. It will not decrease safety 1in any way or contravene

any other state interest. In my opinion, it is a legally valid



exercise of a State®"s right and duty to ensure reasonable pilotage

rates and an adequate supply of competent, qualified pilots.

4. Section 17 - Regional Organizations of Marine Pilots

Paragraph (b) of proposed new section 08.62.175 stating that
the board may recognize organizations of marine pilots is confus—
ing. First, it seems inconsistent with proposed section 08.62.040
(Section 5), which states that the board shall recognize such
organizations. Second, it is not clear what "recognize"™ means and
what are the benefits or obligations of a recognized organization.
For example, as far as we can see, there 1is no requirement that
an organization of marine pilots must be recognized, even under
proposed 08.62.040 requiring the board to recognize organizations,
Presumably, an organization could elect not to seek recognition
and would not suffer for making such an election. Even without
being recognized, it is still eligible for the limited immunity
from the state antitrust restrictions that is offered under Sec-—
tion 23 of the bill, which applies to "licensed marine pilot
organizations" (we assume that the term "licensed" 1is used there
to refer to marine pilots, not pilot organizations).

We would recommend the following: (1) require all licensed
pilots to belong to a recognized organization of marine pilots;
(2) require that the board shall recognize any organization of
marine pilots that meets requirements similar to those set forth
in proposed paragraph (c); and (3) extend the antitrust immunity

only to recognized organizations.



With reference to proposed paragraph (a), the required ap-—
proval of the board should not be limited to approval of articles,
bylaws and rules meeting the tests of subparagraphs (1)-(3). The
organizations themselves should be subject to approval (i.e., recog—
nition) on the basis of the tests of subparagraphs (1)-() plus a
requirement that each organization demonstrate that it has the
necessary equipment, TFfinancial wherewithall and experience to
provide the level and quality of service required by the State.

The articles, by-laws and rules would simply be evidence of the
organization®s compliance with the requirements of the statute

and board regulations.

5. Section 18 - Exemptions

Section 08.62.180(a) should be changed. The term "enroll—
ment” 1is no longer used 1in vessel documentation law. As a result
of revisions to the federal documentation system made in the 1980
Vessel Documentation Act, Pub. Law No. 96-594, 46 U.S.C. Chapter
121, a vessel under enrollment is now a vessel with a "Certificate
of Documentation Endorsed With a Coastwise License."

Since the purpose of section 08.62.180 1is to recognize the
coastwise vessels that are made exempt from state pilotage juris—
diction under federal law, 46 U.S.C. 88501(d), we suggest that
the term "vessels under enrollment”™ be replaced by "coastwise
vessels exempt from state pilotage requirements under 46 U.S.C.
88501(d), as amended, excluding coastwise vessels subject to 46
U.S.C. 88502(g)(2) as amended™. The latter reference 1is to the

recent provision enacted in the federal Oil Pollution Act of 1990,



Pub. Law No. 101-380/ 84116/ which requires a pilot licensed by
the State of Alaska for all tankers moving between Valdez and a

point south of Bligh Reef in Prince William Sound.

CONCLUSION
These comments have been respectfully offered for the purpose
of assisting this Committee in its review and consideration of
H.B. 194. I would be pleased to respond to any questions that
the Committee may have.

Thank you.
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April 18, 1991

Hon. Dave Donley

Alaska House of Representatives
Room 122, Capitol Building

P.O. Box V

Juneau, Alaska 99811

Re: CS for HB 194 (L&C)

Dear Representative Donley:

On your behalf, Laurie Otto asked this office to review
and comment on CS for HB 194 (L&C), a bill currently in the House
Judiciary Committee that would amend the laws pertaining to marine
pilotage in Alaska. More specifically, we understand that you want
to know whether there are any potential 1legal problems with the
bill, including how state and federal antitrust laws may be
implicated.

For at least the past couple of years, questions have
been raised with increasing frequency about whether certain
components of the existing marine pilotage system violate state or
federal antitrust laws. The targets of those questions have for
the most part been related to (1) the authority of the Board of
Marine Pilots (the Board) to establish and enforce mandatory
tariffs for pilotage services in particular areas or ports, and (2)
the requirements for advancement within the profession being in the
control of the currently licensed marine pilots and existing marine
pilot associations, the most notable of these requirements being
the one that allows a pilot to upgrade an entry level license only
after completing a certain number of dockings and undockings under
the supervision of a state licensed marine pilot. 1/

1/ The Board of Marine Pilots, and the individual members of
the Board are currently defendants in a lawsuit filed in federal
court wherein the Plaintiff, Captain Joseph Homer, has generally
accused the Board of allowing the Southeastern Alaska Pilots”
Association (SEAPA) to monopolize the profession by, among other

(continued...)
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To the extent that these antitrust concerns arise in the
existing statutes, it is our opinion that this legislation
addresses those problems. 21 The public interest of the state,
which may at any time be significantly impacted by the quality of

marine pilotage, 1is served only when marine pilotage is safe,
efficient, and, except under very unusual circumstances, always
available to those who are required to use 1it. For that reason

alone, marine pilotage has been, and should continue to be, a
heavily regulated profession. 3/

In CS for HB 194 (L&C), a part of that heavy regulation
includes (1) giving the Board broad and express authority (A) to
adopt and enforce pilotage tariffs and (B) to approve the by-laws
and operating rules of pilot organizations, and (2) establishing

statutory standards for licensure and training. In our opinion,
those provisions pave the way for the state to avoid antitrust
concerns with its marine pilotage system. Why we only say "pave

the way"™ 1is explained below.

1/ (..econtinued)
things, establishing a pilotage tariff and allowing SEAPA to
control advancement in the profession through the
dockings/undockings requirement.

The Plaintiff recently filed a Motion for Partial Summary
Judgment against the Board on the basis that the dockings and
undockings requirement was beyond the Board®"s authority to adopt
and that the manner in which it is being implemented is a violation

of antitrust laws. In the next month or so, this office will
respond to that motion. By the middle of June, the Plaintiff"s
reply, if any, must be filed with the court. IfT requested, oral
argument will be scheduled sometime after that. After oral

argument, the court will rule on the motion.

2/ As you are probably well aware, SEAPA also is the defendant
in lawsuits alleging that it has monopolized the marine pilotage
business in Southeast Alaska. Although we believe that this

legislation also addresses some antitrust concerns of SEAPA, in
this memorandum we are only discussing the antitrust concerns of
the state directly, except to the extent that those issues
necessarily overlap.

3/ The amount of regulation and the significance of the public
interest in the endeavor makes the regulation of pilotage in some
ways analogous to that of a public utility.
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In general, antitrust laws prohibit a variety of
monopolistic, anti-competitive activities. However, in addition to
certain statutory (state and federal) exemptions, under certain
circumstances, the courts have recognized a state action exemption
to a claim that activities violate antitrust laws. In California
Liquor Dealers v. Midcal Aluminum. 1Inc.. 445 U.S. 97 (1980), the
United States Supreme Court described the exemption as follows:

These decisions establish two standards for
antitrust immunity under Parker v. Brown. First,
the challenged restraint must be "one <clearly
articulated and affirmatively expressed as state
policy"; second, the policy must be "actively
supervised"” by the State itself. City of Lafayette
v. Louisiana Power & Light Co.. 435 U.S. 389, 410
(1978) (opinion of Brennan, J.).

Midcal, 495 U.S. at 105. (Footnote omitted.)

In order for the state action exemption to be valid,
there must Ffirst be a <clearly articulated policy and law

authorizing what otherwise might be anticompetitive behavior. In
this bi7.1, we believe such a clearly articulated policy and law
exists. Secondly, for the exemption to be validly 1invoked, the
state must actively supervise the otherwise anticompetitive
conduct. This bill certainly contains provisions to effect that
active supervision, e.g., employment of marine pilot coordinator
and the generally clear and increased regulatory authority of the
Board. IfT those provisions are 1implemented, we think that the

active supervision standard will be met. 4/

Although other legal issues were discussed and considered
during the process that began last fall on drafting a bill on this
subject, we think that those issues have been dealt with in such a
way in this bill so that we find none outstanding. 5/

4/ 1t is not perfectly clear to what extent a state must supervise
for that supervision to be "active."” Recent caselaw indicates that
the courts are not making the standard a rigorous or onerous one
for a state to meet.

5/ For example, the bill does not contain a provision limiting the
number of licenses that would be 1issued.
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Hon. Dave Donley
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Alaska House of Representatives

Recognizing that this letter is somewhat conclusory, if
you have any questions or wish further details, please let me know.

Sincerely yours,

CHARLES E. COLE
ATTORNEY GENERAL

By:
Gary I. Amendola
Assistant Attorney General

GIA:jf

cc: Ann P. Boudreaux, Director
Division of Occupational Licensing, DCED
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FISCAL NOTE ANALYSIS

CSHB 194 (JUD)

The bill makes a number of amendments to the Marine Pilotage Act.
The expenses identified in this fiscal note result from paying for
audits to collect information needed to apply standards as mentioned
in Section 2, and the employment of a Marine Pilot Coordinator
established by Section 4.

The bill places the Marine Pilot Coordinator in the partially exempt
service of State government and is charged with the responsibility
to administer and enforce the chapter. The costs identified are

based on a similar Executive Director position, Range 22.

Personal Services:

Marine Pilot Coordinator, XE, 12 months, $72.3
Range 22A

Travel; 10.0
Funding of $10.0 will cover travel and per diem

expenses for the marine pilot coordinator to

conduct audits, review training programs, and to

enforce compliance with the marine pilotage act.
Contractual Services: 10.0

This funding will provide for communications,
postage, printing, advertising, and auditing costs.

Supplies: 1.0

Funding will provide for daily operating supplies
for the Marine Pilot Coordinator position.

Equipment: 10.0
Funding will provide one-time equipment costs
for the Marine Pilot Coordinator position. This
funding will also provide for on-going office

Sspace costs.

TOTAL COSTS: $103.3



Revenues:

There are approximately 123 1licensed marine pilots whose licensing
fees must be increased to cover the new costs provided in the bill.
In addition, current expenses of the Board of Marine Pilots exceed
revenues generated from licensing fees to support its licensing
program.

Licensing fees must be raised to cover an additional $131.7 (an
average of the new costs 1identified 1in this fiscal note for the
first two years, $98.3, and the current deficit of $33.4), totalling

$131.7. Therefore, a biennial licensing fee of $1,070 ($535 per
year) will be necessary to cover the additional program costs
($1,070 x 123 = $131.6). Marine Pilot licensees currently pay a

biennial fee of $180 ($90 per year).lf licensing fees are not
increased to cover program costs, the program must then be supported
by the general fund.

Since marine pilot licenses are due for renewal on December 31, 1992
(FY 93), revenues will not be collected in the first year of
operation under provisions of CSHB 194(JUD). Funding 1in the first
year must therefore be covered by general funds, unless a special
one time assessment fee is made to licensees in FY 92.

The revenues identified 1in this fiscal note are based on the
assumption that licensees will be willing to increase their fees to
fully cover the costs of 1its licensing program beginning 1in FY 93
during the license renewal period.
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ALASKA STEAMSHIP OPERATORS ASSOCIATION

HOUSE JUDICIARY COMMITTEE
APRIL 18, 1991

PROPOSED CHANGES

DELETE: "and adjacent to
water"

INSERT: "inland and coastal
waters

DELETE:  (5)

INSERT NEW (5):"(5) establish maximum
rates to be charged bv pilots for
basic pilotage services within each
pilotage region and charges to be
paid for bv persons licensed or
applying for licenses under this
chapter for training, licensing and
other purposes.”

INSERT NEW SUBSECTION (d) : ™ (d* For

COMMENTS

Conforming amendment to reflect
language found at pg. 7, sec. 4,
line 25.

By requiring vessels to use
pilots, the State has a duty to
insure that pilots do not use
this power to exact excessive
rates for services. Therefore,
it is incumbent upon the State
to make sure that rates for
pilotage services do not exceed
a maximum level authorized by the
Board. Below that maximum,
pilots and vessel owners should
be able to negotiate rates
based upon a multitude of
factors such as, for example,
guaranteeing a minimum number
of engagements. To prohibit
pilots and vessel owners from
negotiating lower rates is
really an attempt to protect
pilots from competing with each
other. That 1is not a proper
matter for the State to involve
itself in. This amendment also
makes it clear that it is the
pilots and applicants for pilot
licenses who pay for training
and licensing fees.

The intent of this change is to



SEND.

our

ive

even

SEC.

13

13

LIMES

26

10

14

20 & 21

PROPOSED CHANGES

purposes of AS 08. 62 .040 (aH5) . the
term "basic pilotage servicesl is
intended to refer to the conduct of
a vessel over or within a specific
waterway or into or out of a specific
port.1

INSERT: "(13) establish standards
bv which a marine pilot may
receive licensing and endorse —
ments to pilot in more than

one region as provided 1in

AS 08.62.080 and this chapter.1

DELETE: line 10

INSERT: " fb) If a person is licensed
to pilot vessels in more than one
region, the license shall specify
which region is the primary license
region and which regions are the
secondary license regions. A license
issued to a person for a secondary
pilotage region shall limit the
specific waterways and ports in that
region within which the person 1is
authorized to pilot a vessel based
upon the particular training and other
gualifications of the person.1l

INSERT: after "alcohol”
"or drugs"
DELETE: Lines 20 and 21

COMMENTS

limit the rate setting authority
of the Board to matters directly
related to movement of the
vessel. All other charges would
be left to negotiation between
the pilots and vessel owners.

This is compromise language
designed to deal with the
regionalization concept.
Instead of limiting a pilot

to one region, it would allow
licenses for multiple regions,
specify the waterways and ports
for which the license is valid.

Same as amendment four.

This language clarifies that
intoxication of any sort 1is
unacceptabxe when performing
pilotage duties.

Same as amendment two.
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Eight

Nine

Ten

8

10

15

17

19

LINES

9

15

PROPOSED CHANES

DELETE: "the organization or"
beginning at the end of line 10
and "or indirectly"” at the
beginning of line 12. If thio

is done, one can also delete the
entire sentence beginning on line

DELETE: "maintaining a
sufficient number of
qualified pilots available
for dispatch”

INSERT: "demonstrating the
ability to maintain and
dispatch pilots"”

DELETE: Y. ..person"s name.

-3-

COMMENTS

It is correct that a marine pilot
organization should not be liable
for errors or omissions of its
individual members occurring in
the performance of pilotage
services. If the organization
itself acts improperly, it
should be held to the same
standard as any other private
business. For example: an
organization should be held
liable if it breaches a
contract with another party
whether or not that breach was
wilful. Furthermore, if the
organization itself acts
negligently, the organization
should be held accountable
whether or not that negligence® ~
constitutes gross negligence.
AlIl this change does 1is make
sure that pilot organizations,
when acting as organizations,
are held to the same level of
accountability as any person 1in
business 1is held to.

The existing language requires
that any new organization must,
from day one, have enough pilots
on their roster to meet the needs
of any and all vessels entering
their region. The Board would
have the authority to ensure that
all organizations would comply
with the intent to provide year
round pilotage.

This is a point of clarification.
It is individual companies not
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~ mu-* 4 L il
AMEND .
NO. PG. SEC. LINES PROPOSED CHANGES COmFENTS _ o
-, ( |\'oo o ﬁ t
INSERT: "employer of said its employees lconductingrbusiness-
personll within the State. As lpng -a

person is in the emplpy of a~
company licensed ,to $0 business
in Alaska then 1 that is
sufficiejit". =

Lon 1 if, ta Ut
Eleven 10 23 25 DELETE: Section 23 and renumber We are not aware of any other
State that exempts pilot
organizations from its
antitrust laws, The fact of

the matter is that, for
example, a pilot organization
was to enter into an exclusive
dealing arrangement with a
shipper that should be illegal

given the potentially
disastrous implications on
competing shippers. IT there
are multiple pilot
organizations that want to
merge, the antitrust

implications of that merger
should be subject to scrutiny.
If a pilot organization was to
enter into an agreement with a
shipper in which the
organization agreed to charge
all other shippers higher
rates, that should be subject

to antitrust scrutiny. Pilot
organizations are private
businesses that are subject to
only limited governmental

sbfutTiny. ~s "to those arfe&S "i-hv
which the government does not
reguiate, the antitrust Ilaws
provide a necessary level of
protection to prevent abuse of
market power.



Testimony To The House Judiciary Committee
From Captain Terry Bennett ot
Alaska Coastwise Pilots Association
April 18, 1991

Mr. Chairman, Members of the Committee, Thank you for the
opportunity to testify today. My name 1is Terry Bennett and | am

President of Alaska Coastwise Pilots (ACP). I hold a masters
license, any gross tons and have been piloting in Alaska since
1981.

Our association was formed 1in 1988 by myself and Captain
Joseph W. Homer for the purpose of seeking employment as pilots
independent of Southeastern Alaska Pilots Association (SEAPA). |
have provided committee staff with documentation describing the
struggle Captain Homer and I had trying to find work from June 1988
to June 1990.

In June 1990 Captain Homer and 1 negotiated a contract with
Windstar Sail Cruises to provide Alaska pilotage service for one
of their vessels. Our successful 1990 season led to negotiation
with the parent company of Windstar, Holland America Line, a wholly
owned American company whose stock is publicly traded.

This past fall we expanded our association to six full share
members and three contract pilots. The combined experience of our
group 1is nearly two hundred years of accident free pilotage. Some
of our members have piloted in other parts of the world, 1including
large cargo ships in Hawaii, passenger ships 1in the Panama Canal
and VLCC1ls in the Persian Gulf. The growth of ACP allowed for the
successful conclusion of a contract between HAL and ACP 1in which
ACP will provide dispatch services for pilots on HAL cruise ships
in Southeast Alaska for the next five seasons. It is the aim of
ACP to increase our market share and to the extent we do, provide
year-round service to our customers.

We see this bill as an attempt to put ACP out of business and
to force our customers back to SEAPA for pilots. We believe
Southwest Alaska Pilots Association (SWAPA) supports SEAPA"s
efforts so as to prevent our offering pilotage service to HAL ships
in Prince William Sound.

The bill suggests that there is a need for improving safety
of navigation and upgrading training and entry standards, but the
bill attempts to provide an economic answer and thereby exposes its
real purpose, the eventual, if not immediate elimination of
competition.
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We suggest that the bill be discarded. Failing that we have
specific recommendations for amendments which if made would allow
ACP and/or other new pilot groups to compete successfully with
SEAPA and SWAPA.



AMENDMENT NO. 1

p. 2 1. 18 Add: Pilot membership of the board shall rotate evenly
among the existing pilot associations.

AVENDVENT NO. 2

p. 2 1. 31 Delete and keep current statutory language. Comment:
This language is code for eliminating competition through arbitrary
and capricious use of board authority a? influenced by SEAPA and
SWAPA. In addition it is not necessary since qualifications and
limitations already occur through the license exam process.

AVENDMVENT NO. 3

p. 3 (7) Delete all. Replace with: Provide advice and asistance
to pilot organizations desiring to establish or upgrade their pilot
training programs.

AVENDVENT NO. 4

p. 3 (9) Delete all. Replace with: Adopt no rule the result of
which is the Ilimiting of business or termination of any pilot
orgainization existing in this state now.

AVENDMVENT NO. 5

p. 4 Sec. 08.62.050 Marine Pilot Coordinator. Delete all.
Replace with: The department may hire a marine pilot coordinator
to act as an advisor to the department on the administration of
this chapter. The coordinator may not be an active pilot in
Alaska, nor have been a member of a pilot organization in Alaska
for three years prior to his date of hire. Among his duties may
be conducting check rides for pilots seeking docking licenses.

AVENDMVENT NO. 6

p. 4 Sec. 6 Delete all and replace with language of
statute.

AVENDVENT NO. 7
p. 4 Sec. 9 (3) Delete all.
AVENDVENT NO. 8
p. 5 1. 8 Delete: member of a professional pilots organization,

and replace with professional marine pilot. Comment: Many
excellent pilots work on federal license and would not be eligible.



AMENDMENT NO. 9

p. 5 (d) after word of 1insert: any gross tons and dock vessels
of 30,000 gross tons.

AMENDMENT NO. 10

p. 5 Sec 08.62.097 Training Programs for Deputy Marine Pilots.
Delete and replace with: Upon an applicant®s successful completion
of the license exam for the deputy marine pilots license the board
will recommend to the deputy marine pilot"s organization an
appropriate continuing education program. Comment: The deputy
pilot would then be licensed and qualified to work immediately.
The further training can be applied flexibly since pilots entering"®
the profession have differing background experience.

AMENDMENT NO. 11
p. 7 Sec. 13 (7) Delete. Comment: anti-competition.

AMENDMENT NO. 12

p. 9 (b) Delete all. Comment: Not necessary for state to
recognize regional organization. State does recognize pilots as
individuals. ldea of a ™"social contract™ Dbetween State and

association is nonsense, reference study + FTC FLA. comment.

AMENDMENT NO. 13

P. 9 (c) Delete all. Replace with: AIll pilot organizations shall
promote safe and efficient pilotage in Alaska. Each organization
shall apply its articles, bylaws or rules in a fair, uniform and
nondiscriminatory manner. Each pilot organization will comply with
applicable state and federal laws.

AMENDMENT NO. 14

p. 10 Sec. 23 Delete all. Comment: This would give anti
immunity.

AMENDMENT NO. 15

p. 1 (3) Delete all. Comment: The licensing and regulation of
marine pilots has not protected the public from the consequences
of marine casualties, e.g. Exxon Valdez and North Star casualties.
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