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T h e  g r o w t h  is not s l o w i n g .  I t  is g e t t i n g  s t e e p e r .  D u r i n g  t h e  
p a s t  f e w  y e a r s ,  the ra t e  of g r o w t h  h a s  b e e n  r o u g h l y  7% t o  8% p e r  
y e a r . 4 D u r i n g  1989, h o w e v e r ,  t h e  p r i s o n  p o p u l a t i o n  g r e w  a t  a r a t e  
o f  13.1%. W e  a d d e d  m o r e  t h a n  8 2 , 0 0 0  i n m a t e s  l a s t  year, m o r e  t h a n  
d u r i n g  a n y  p r eviou' t w e l v e  m o n t h s  in o u r  h i s t o r y .  T h a t  is t h e  
e q u i v a l e n t  of  1600 m o r e  i n m a t e s ,  o r  f o u r  n e w  p r i s o n s ,  p e r  w e e k .

T h e  p h e n o m e n a l  g r o w t h  r a t e  c o n t i n u e d  d u r i n g  t h e  f i r s t  h a l f  o f  
1990, r i s i n g  a n o t h e r  4 2 , 8 6 2  i n m a t e s - - a  12% a n n u a l  g r o w t h  r a t e .  T h e  
D i r e c t o r  o f  t h e  J u s t i c e  D e p a r t m e n t ' s  B u r e a u  of J u s t i c e  S t a t i s t i c s  
r e p o r t e d  t h e  t w e l v e  m o n t h  g r o w t h  a s  " t h e  l a r g e s t  a n n u a l  g r o w t h  in 
65 y e a r s  o f  p r i s o n  p o p u l a t i o n  s t a t i s t i c s . " 6

T h e  n u m b e r  o f  i n m a t e s  p e r  c a p i t a  h a s  g r o w n  a t  t h e  s a m e  rate. 
S e e  C h a r t  2. In 1980 w e  i n c a r c e r a t e d  138 A m e r i c a n s  p e r  1 0 0 , 0 0 0  
a d u l t s  in t h e  p o p u l a t i o n . 7 O n  J u n e  30, 1990, t h e  n u m b e r  h a d  g r o w n  
t o  289 p e r  1 0 0 , 0 0 0  a d u l t s . 8
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4 U. S .  D e p a r t m e n t  o f  J u s t i c e ,  B u r e a u  o f  J u s t i c e  S t a t i s t i c s ,  
B u l l e t i n :  P r i s o n e r s  in 1 9 8 9 . a t  1 ( W a s h i n g t o n ,  D . C., M a y  1990).

5 I b is ! -

6 D e p a r t m e n t  o f  J u s t i c e  p r e s s  r e l e a s e ,  s u p r a  n o t e  3.

7 U . S .  D e p a r t m e n t  o f  J u s t i c e *  b u r e a u  o f  J u s t i c e  S t a t i s t i c s ,  
B u l l e t i n :  S t a t e  a n d  F e d e r a l  P r i s o n e r s ,  1 9 2 5 - 8 5 . s u p r a , n o t e  1.

8 D e p a r t m e n t  o f  J u s t i c e  P r e s s  R e l e a s e ,  s u p r a f n o t e  3.



A d d  the n u m b e r  of  i n m a t e s  in l o c a l  j a i l s  ( 3 4 4 , 0 0 0  in 1 9 8 8 ) . 9
T h e  r e s u l t  is m o r e  t h a n  1 m i l l i o n  A m e r i c a n s  b e h i n d  bars, o r  o n e  for
e v e r y  250 adults.

If all o f  o u r  p r i s o n  a n d  ja i l  i n m a t e s  w e r e  in o n e  p l a c e ,  its 
p o p u l a t i o n  w o u l d  e x c e e d  t h a t  of n i n e  s t a t e s .  V e r m o n t ,  R h o d e  
I s l a n d ,  N o r t h  D a k o t a ,  S o u t h  Dakota, D e l a w a r e ,  M o n t a n a ,  W y o m i n g ,  
N e v a d a  a n d  A l a s k a  e a c h  h a v e  f e w e r  i n h a b i t a n t s  t h a n  d o  o u r  p r i s o n s  
a n d  j a i l s  c o m b i n e d .

T h e r e  a r e  a l m o s t  2.5 m i l l i o n  p e r s o n s  o n  p r o b a t i o n 10 and 
a n o t h e r  4 0 0 , 0 0 0  o n  p a r o l e . 11 A l t o g e t h e r  t h e r e  a r e  a l m o s t  4 m i l l i o n  
A m e r i c a n s  u n d e r  c o r r e c t i o n a l  s u p e r v i s i o n .  O n e  in 49 a d u l t s  is 
s e r v i n g  a c r i m i n a l  s e n t e n c e . 12 O n e  in 27 m e n . 13 A m o n g  m e n  b e­
t w e e n  t h e  ag e s  of  20 a n d  29, 1 in 4 b l a c k s ,  1 in 10 H i s p a n i c s  and 
1 in 16 w h i t e s  a r e  s e r v i n g  a c r i m i n a l  s e n t e n c e . 14

T h e  r a t e s  of  g r o w t h  a r e  d i f f e r e n t  in  d i f f e r e n t  s t a t e s .  T h e  
p o p u l a t i o n s  in t e n  s t a t e s  h a v e  i n c r e a s e d  b y  m o r e  t h a n  15 0 %  d u r i n g  
t h e  p a s t  t e n  y e a r s :  C a l i f o r n i a  (263%); N e w  H a m p s h i r e  (258%); N e w
J e r s e y  (249%); A l a s k a  (234%); N e v a d a  (193%); A r i z o n a  (192%); O h i o  
ri62%); P e n n s y l v a n i a  (162%); H a w a i i  (157%); U t a h  ( 1 5 4 % ) . 15

W e  h a v e  b e e n  b u i l d i n g  n e w  p r i s o n s  a t  a n  u n p r e c e d e n t e d  rate. 
I n  1 9 8 9  alone, w e  a d d e d  4 0 , 0 0 0  t o  6 0 , 0 0 0  n e w  b e d s 16 (an 8 t o  10%

9 U.S. D e p a r t m e n t  of J u s t i c e ,  B u r e a u  o f  J u s t i c e  S t a t i s t i c s ,  
B u l l e t i n :  C e n s u s  o f  L o c a l  J a i l s  1988 ( W a s h i n g t o n ,  D.C., F e b r u a r y  
1990) .

10 U.S. D e p a r t m e n t  of J u s t i c e ,  B u r e a u  o f  J u s t i c e  S t a t i s t i c s ,  
P r o b a t i o n  and P a r o l e  (Wa s h i n g t o n ,  D.C., N o v e m b e r  1989).

11 I b i d .

12 U.S. D e p a r t m e n t  of  J u s t i c e ,  B u r e a u  o f  J u s t i c e  S t a t i s t i c s ,  
B u l l e t i n :  P r o b a t i o n  a n d  P a r o l e  19 8 8  a t  1 ( W a s h i n g t o n ,  D.C., 
N o v e m b e r  1989).

13 I b i d .
u  M a r c  M a u e r ,  Y o u n g  B l a c k  M e n  a n d  T h e  C r i m i n a l  J u s t i c e  

S y s t e m :  A  G r o w i n g  N a t i o n a l  P r o b l e m , a t  3 (The S e n t e n c i n g  P r oject,
W a s h i n g t o n ,  D.C., F e b r u a r y  1990).

15 U.S. D e p a r t m e n t  o f  J u s t i c e ,  B u r e a u  o f  J u s t i c e  S t a t i s t i c s ,  
B u l l e t i n :  P r i s o n e r s  In 1 9 8 9 . s u p r a , n o t e  4 a t  3.

16 U.S. D e p a r t m e n t  of J u s t i c e ,  B u r e a u  o f  J u s t i c e  S t a t i s t i c s ,  
B u l l e t i n :  P r i s o n e r s  in 1 9 8 9 . s u p r a . n o t e  4 a t  7. ( d i f f e r e n c e s
b a s e d  o n  h i g h e s t  a n d  l o w e s t  r a t e d  c a p a c i t i e s )



i n c r e a s e )  at a c a p i t a l  c o s t  o f  a b o u t  $1.5 b i l l i o n . 17 A s  a n a t i o n ,  
w e  w i l l  s p e n d  a b o u t  $16 b i l l i o n  t h i s  y e a r  t o  b u i l d  a n d  o p e r a t e  
p r i s o n s  a n d  j a i l s . 18

B u t  we  a r e  f a l l i n g  h o p e l e s s l y  b e h i n d .  A t  l a s t  r e p o r t ,  o n l y  10 
s t a t e s  w e r e  o p e r a t i n g  at o r  b e l o w  95% or  t h e i r  r a t e d  c a p a c i t y  
(using t h e  h i g h e s t  o f  s e v e r a l  m e a s u r e s  of r a t e d  c a p a c i t y ) .  T h e  
F e d e r a l  s y s t e m  a n d  t h o s e  o f  38 s t a t e s  a r e  f i l l e d  b e y o n d  t h e i r  
h i g h e s t  r a t e d  c a p a c i t i e s .  P r i s o n s  in t h e  D i s t r i c t  of  C o l u m b i a  a n d  
42 s t a t e s  a n d  t e r r i t o r i e s  a r e  u n d e r  f e d e r a l  c o u r t  o r d e r  f o r  
u n c o n s t i t u t i o n a l  c r o w d i n g . 20O n e  in e v e r y  e i g h t  j a i l s  h a s  a f e d e r a l  
c o u r t  " c a p . " 21

T h e  c o n s e q u e n c e — a p r o l i f e r a t i o n  of " b a c k  d o o r "  r e l e a s e  
m e c h a n i s m s ,  i n c l u d i n g  m o r e  l i b e r a l  p a r o l e  p o l i c i e s ,  i n c r e a s e d  g o o d  
time, a n d  e m e r g e n c y  r e l e a s e  p r o g r a m s  w h e n  i n s t i t u t i o n s  r e a c h  t h e i r  
f e d e r a l l y - i m p o s e d  " c a p s . "

I t  is i n t e r e s t i n g  to  n o t e  t h a t  all s e v e n  s t a t e s  r e p o r t i n g  a 
p r i s o n  p o p u l a t i o n  d e c l i n e  d u r i n g  t h e  f i r s t  s i x  m o n t h s  o f  1 9 9 0  
( C o l o r a d o ,  N e w  M e x i c o ,  R h o d e  I s l a n d ,  T e n n e s s e e ,  A l a s k a ,  O r e g o n ,  a n d  
W e s t  V i r g i n i a )  a r e  all u n d e r  c o u r t  o r d e r s  d e a l i n g  w i t h  u n c o n s t i t u­
t i o n a l  c o n d i t i o n s  of  c o n f i n e m e n t .

W h y  a r e  w e  d o i n g  t h i s — s p e n d i n g  f o r t u n e s  in p u b l i c  fu n d s ,  at 
a t i m e  o f  h u g h  p u b l i c  b u d g e t  d e f i c i t s ,  t o  l o c k  u p  m o r e  a n d  m o r e  
p e o p l e ?

I t  is n o t  b e c a u s e  o f  i n c r e a s e d  crime. W h i l e  p e r  c a p i t a  
i m p r i s o n m e n t  h a s  i n c r e a s e d  b y  m o r e  t h a n  100% d u r i n g  t h e  p a s t  t e n  
y e a r s ,  p e r  c a p i t a l  r e p o r t e d  c r i m e  h a s  d e c r e a s e d  b y  3 . 5 % . 22 P e r

17 E s t i m a t e ,  b a s e d  on a v e r a g e  c o n s t r u c t i o n  c o s t  o f  $ 5 0 , 0 0 0  p e r  
c e l l .  N a t i o n a l  C o u n c i l  o n  C r i m e  a n d  D e l i n q u e n c y ,  N C C D  F o c u s  (San 
F r a n c i s c o ,  C a l i f o r n i a ,  D e c e m b e r  1989).

18 M a r c  Mauer, A m e r i c a n s  B e h i n d  Bars: A  C o m p a r i s o n  of 
I n t e r n a t i o n a l  R a t e s  o f  I n c a r c e r a t i o n , a t  3 (The S e n t e n c i n g  P r o j e c t ,  
W a s h i n g t o n ,  D.C., J a n u a r y  1 9 9 1 ) .

19 U.S. D e p a r t m e n t  o f  J u s t i c e ,  B u r e a u  o f  J u s t i c e  S t a t i s t i c s ,  
B u l l e t i n :  P r i s o n e r s  in 1 9 8 9 . s u p r a , n o t e  4 a t  7.

20 N a t i o n a l  P r i s o n  P r o j e c t ,  S t a t u s  R e p o r t :  T h e  C o u r t s  a n d
P r i s o n s . P a g e  i ( W a s h i n g t o n ,  D . C . ,  J a n u a r y  1, 1990).

21 U.S. D e p a r t m e n t  o f  J u s t i c e ,  B u t e a u  o f  J u s t i c e  S t a t i s t i c s ,  
B u l l e t i n :  C e n s u s  of L o c a l  J a i l s  1 9 8 8 . s u p r a . n o t e  8 a t  7.

22 U.S. D e p a r t m e n t  o f  J u s t i c e ,  F e d e r a l  B u r e a u  o f  I n v e s t i g a­
tion,  U n i f o r m  C r i m e  R e p o r t s  1 989, a t  48 ( W a s h i n g t o n ,  D.C. 1 9 9 0 ) .



c a p i t a  v i o l e n t  c r i m e s  h a v e  i n c r e a s e d  b y  1 1 % , 23 b u t  p e r  c a p i t a  
m u r d e r s  a n d  b u r g l a r i e s  h a v e  b o t h  a c t u a l l y  d e c r e a s e d , b y  15% a n d  24% 
r e s p e c t i v e l y ,  o v e r  t h a t  time.,24 T h e  n u m b e r  o f  h o u s e h o l d s  t o u c h e d  
b y  c r i m e s  o f  v i o l e n c e  a n d  t h e f t  h a s  d r o p p e d  f r o m  o n e  in  t h r e e  in 
1 9 7 5  t o  o n e  in f o u r  in 1 9 8 9 . 25

It is t r u e  t h a t  c r i m r  r a t e s  in A m e r i c a  r e m a i n  h i g h .  O n e  in 
e v e r y  13 h o u s e h o l d s  is a f f e c t e d  b y  a b u r g l a r y  o r  v i o l e n t  c r i m e  
c o m m i t t e d  b y  a s t r a n g e r  e a c h  y e a r . 26 B u t  i t  is n o t  t r u e  t h a t  
h i g h e r  c r i m e  r a t e s  j u s t i f y  t h e  i n c r e a s e s  in i n c a r c e r a t i o n  t h a t  w e  
h a v e  e x p e r i e n c e d .

W h a t  o t h e r  e x p l a n a t i o n s  a r e  t h e r e ?

o P u b l i c  o p i n i o n . C r i m e  h a s  b e c o m e  a m a j o r  p o l i t i c a l  i s s u e  
in t h i s  c o u n t r y .  P u b l L c  o f f i c i a l s  a t t e m p t  t o  o u t d o  e a c h  
o t h e r  in t h e i r  " g e t  t o u g h  o n  c r i m e "  r h e t o r i c ,  t h e r e b y  
r e i n f o r c i n g  p u b l i c  m i s p e r c e p t i o n s  t h a t  c r i m e  is i n c r e a s­
ing. In p a r t i c u l a r ,  t h e  p u b l i c  p e r c e i v e s ,  u n r e a l i s t i c a l -  
ly, t h a t  t o u g h e r  l a w  e n f o r c e m e n t  c a n  r i d  o u r  s t r e e t s  of 
d r u g s .

o M a n d a t o r y  m i n i m u m  s e n t e n c e s . T h e  l e g i s l a t i v e  r e s p o n s e  is 
e v e r  h i g h e r  m a n d a t o r y  m i n i m u m  s e n t e n c e s ,  w h i c h  h a v e  o n e  
o v e r a l l  e f f e c t — t o  f o r c e  j u d g e s  t o  s e n d  f i r s t  o f f e n d e r s ,  
e s p e c i a l l y  f i r s t - t i m e  d r u g  o f f e n d e r s ,  t o  p r i s o n .

o T e c h n o l o g y . B e t t e r  l a w  e n f o r c e m e n t  i n f o r m a t i o n  s y s t e m s  
p r o d u c e  m o r e  c o m p l e t e  p r i o r  c r i m i n a l  h i s t o r y  i n f o r m a t i o n .  
A n  o f f e n d e r  w h o  w o u l d  h a v e  a p p e a r e d  t o  b e  a f i r s t -  
o f f e n d e r  t e n  y e a r s  a g o  is n o w  s h o w n  t o  h a v e  s e v e r a l  p r i o r  
c o n v i c t i o n s .  A s  a r e s u l t ,  h e  w i l l  g e t  a m u c h  l o n g e r  
s e n t e n c e .

M a s s i v e  u r i n e  t e s t i n g  is a s e c o n d  t e c h n o l o g i c a l  f a c­
tor. M o s t  s t a t e s  n o w  r e q u i r e  p e r s o n s  o n  p r o b a t i o n  o r  
p a r o l e  t o  s u b m i t  r e g u l a r  u r i n e  s a m p l e s .  C o u r t s  r e v o k e  
t h e i r  s t a t u s  if t h e  s a m p l e s  s h o w  d r u g  use. T h e  n u m b e r  of 
p e r s o n s  e n t e r i n g  p r i s o n  f r o m  p a r o l e  v i o l a t i o n s  is 
i n c r e a s i n g  f a s t e r  th?»n t h e  n u m b e r  o f  n e w  a d m i s s i o n s  f r o m  
c o u r t .  In C a l i f o r n i a  to d a y ,  m o r e  p e r s o n s  a r e  c o m i n g  i n t o  
t h e  p r i s o n s  f r o m  p a r o l e  v i o l a t i o n s  t h a n  f r o m  n e w  s e n t e n c­

23 Ibid.

24 I b i d .

25 U.S. D e p a r t m e n t  o f  J u s t i c e ,  B u r e a u  o f  J u s t i c e  S t a t i s t i c s ,  
B u l l e t i n :  H o u s e h o l d s  T o u c h e d  b y  C r i m e .  1 9 8 9 . a t  1 ( W a s h i n g t o n ,
D . C . , S e p t e m b e r  1990.

26 Id-, at 5.



e s  ( i n c l u d i n g  p r o b a t i o n  v i o l a t i o n s ) .  T h e  p r i m a r y  r e a s o n  
f o r  p a r o l e  r e v o c a t i o n  is " d i r t y  u r i n e . "

W h a t  s h o u l d  w e  do?

N o  o n e  t o d a y  c o n t e n d s  t h a t  w e  s h o u l d  a t t e m p t  t o  r e t u r n  to the 
l e v e l  of i n c a r c e r a t i o n  of 1970, o r  e v e n  1980. B u t  w e  d o  n e e d  to 
s t o p  t h e  t r e n d  of e v e r - h i g h e r  p r i s o n  p o p u l a t i o n s .  E n o u g h  is 
e n o u g h ,  f o r  o u r  p u b l i c  p o c k e t b o o k s  if f o r  n o  o t h e r  r e a s o n .

T h e  d e c a d e  o f  t h e  '80s w a s  a t i m e  f o r  e x p a n d i n g  o u r  c o r r e c­
t i o n a l  c a p a c i t y .  T h e  d e c a d e  o f  t h e  '90s n e e d s  t o  b e  d e v o t e d  to 
m a k i n g  m o r e  e f f e c t i v e  u s e  o f  t h a t  c a p a c i t y — b y  e n s u r i n g  t h a t  s p a c e  
is a v a i l a b l e  t o  l o c k  u p  all t r u l y  d a n g e r o u s  c r i m i n a l s .  T o  d o  that, 
w e  h a v e  to f i n d  o t h e r  w a y s  t o  p u n i s h  t h e  n o n - d a n g e r o u s .

T w o  k n o w l e d g e a b l e  c o m m e n t a t o r s  h a v e  o b s e r v e d  r e c e n t l y  t h a t  o u r  
c u r r e n t  p r o c e s s  is b o t h  t o o  l e n i e n t  a n d  t o o  s e v e r e . 27 B e c a u s e  w e  
h a v e  few o p t i o n s  o t h e r  t h a n  p r i s o n  a n d  p r o b a t i o n ,  j u d g e s  p u t  s o m e  
p e r s o n s  o n  p r o b a t i o n ,  w h e n  t h e y  n e e d  a m o r e  s e v e r e  s a n c t i o n ,  o n l y  
b e c a u s e  t h e i r  c r i m e s  d o n ' t  w a r r a n t  jail. O t h e r s  g o  t o  p r i s o n  
m e r e l y  b e c a u s e  t h e i r  c r i m e s  a r e  " t o o  s e r i o u s "  f o r  p r o b a t i o n .

A  n u m b e r  o f  p r o g r a m s  h a v e  b e e n  d e v e l o p e d  in r e c e n t  y e a r s  to 
p u n i s h  c r i m i n a l s  w i t h o u t  l o c k i n g  t h e m  up. E l e c t r o n i c  m o n i t o r i n g  to 
i n c a r c e r a t e  a n  o f f e n d e r  in h i s  o w n  h o m e  is one. Fi n e s ,  c o m m u n i t y  
s e r v i c e ,  a n d  r e s t i t u t i o n  a r e  o t h e r s .  S h o c k  p r o b a t i o n  ( i n d u c i n g  a 
v e r y  s h o r t  p r i s o n  s t a y ) , n i g h t  a n d  w e e k e n d  c o n f i n e m e n t ,  a n d  " boot 
c a m p s "  for d r u g  o f f e n d e r s  a r e  s t i l l  o t h e r s . 28

But t h e r e  is n o  s i n g l e  a n s w e r  f o r  t h e  w h o l e  c o u n t r y .  O u r  
c o r r e c t i o n a l  a n d  c r i m e  p r o b l e m s  d i f f e r  in d i f f e r e n t  p a r t s  of the 
c o u n t r y  a n d  f r o m  s t a t e  to s t a t e .  E a c h  s t a t e  w i l l  t h e r e f o r e  h a v e  to 
d e v i s e  its o w n  u n i q u e  a n s w e r .

27 N o r v a l  M o r r i s  a n d  M i c h a e l  T o n r y ,  B e t w e e n  P r i s o n  and
P r o b a t i o n — I n t e r m e d i a t e  P u n i s h m e n t s  in a R a t i o n a l  S e n t e n c i n g  S y s t e m  
(New York, O x f o r d  U n i v e r s i t y  P r e s s  1990). S e e  a l s o . D a n i e l  J. 
F r e e d  a n d  B a r r y  M a h o n e y ,  B e t w e e n  P r i s o n  a n d  P r o b a t i o n :  U s i n g
I n t e r m e d i a t e  S a n c t i o n s  E f f e c t i v e l y . T h e  J u d g e s '  J o u r n a l ,  Vol. 29, 
No. 1 a t  6 ( W i n t e r  1990).

28 F o r  i n f o r m a t i o n  o n  t h e  g e n e r a l  t o p i c  s e e  P e t e r s i l i a ,
E x p a n d i n g  O p t i o n s  f o r  C r i m i n a l  S e n t e n c i n g  (The R a n d  C o r p o r a t i o n ,  
S a n t a  M o n i c a ,  C a l i f o r n i a ,  N o v e m b e r ,  198 7 ) ;  E l e c t r o n i c  M o n i t o r i n g  
a n d  C o r r e c t i o n a l  P o l i c y :  T e c h n i q u e s  a n d  A p p l i c a t i o n s  (NIJ R e s e a r c h  
R e p o r t ,  N C J  1 0 4 8 1 7 ) ;  F i n e s  a s  C r i m i n a l  S a n c t i o n s  (NIJ R e s e a r c h  in 
B r i e f ,  N C J  1 0 6 7 7 3 ) ;  S h o c k  I n c a r c e r a t i o n :  A n  O v e r v i e w  of  E x i s t i n g
P r o g r a m s  (NIJ I s s u e s  a n d  P r a c t i c e s ,  N C J  1 1 4 9 0 2 )  ; R o g e r  J. Lauren, 
C o m m u n i t y  M a n a g e d  C o r r e c t i o n s  ( A m e r i c a n  C o r r e c t i o n a l  A s s o c i a t i o n ,  
1988) .



W h a t  c a n  t h e  o r g a n i z e d  b a r  d o ?

G e t  i n v o l v e d .

T h e  i n t e g r i t y  a n d  l e g i t i m a c y  o f  o u r  l e g a l  s y s t e m  is a t  stake. 
T h e  p u b l i c ' s  v i e w  o f  t h e  c o u r t s  a n d  t h e  j u s t i c e  s y s t e m — a n d  h e n c e  
i t s  v i e w  of t h e  l e g a l  p r o f e s s i o n  a s  a w h o l e — is d e t e r m i n e d  b y  its 
p e r c e p t i o n  of h o w  w e l l  t h e  c r i m i n a l  j u s t i c e  s y s t e m  is w o r k i n g .  It 
is n o t  w o r k i n g  v e r y  w e l l  t o d a y .

A l m o s t  e v e r y  s t a t e  h a s  s o m e  s o r t  o f  s t a t e w i d e  a d v i s o r y  
c o m m i t t e e  w o r k i n g  o n  its c o r r e c t i o n a l  p r o b l e m s .  A  r e p r e s e n t a t i v e  
o f  t h e  o r g a n i z e d  b a r  o n  s u c h  a g r o u p  c o u l d  m a k e  a d i f f e r e n c e .  
J u d g e s  a n d  p r o s e c u t o r s ,  e s p e c i a l l y  t h o s e  w h o  h a v e  t o  s t a n d  for 
e l e c t i o n ,  h a v e  g r e a t  d i f f i c u l t y  t a k i n g  a s t r o n g  p u b l i c  p o s i t i o n  
t h a t  c o u l d  b e  m i s c h a r a c t e r i z e d  a s  " s o f t  o n  c r i m e . "  C r i m i n a l  
d e f e n s e  l a w y e r s  d o  n o t  h a v e  t h e  s a m e  p u b l i c  c r e d i b i l i t y  o n  t h i s  
i s s u e  t h a t  t h e  l e a d e r s  o f  t h e  o r g a n i z e d  b a r  c a n  h a v e .

L a w y e r s  a r e  n e e d e d  f o r  p r i s o n  c o n d i t i o n s  l i t i g a t i o n .  A B A  
P r e s i d e n t  J a c k  C u r t i n  h a s  a s k e d  t h e  N a t i o n a l  C o n f e r e n c e  of Bar 
P r e s i d e n t s  t o  c r e a t e  a s p e c i a l  c o m m i t t e e  on  t h i s  t o p i c .  I t s  g o a l  
w o u l d  b e  e x p e r i m e n t a l  p r o g r a m s  in s e v e r a l  j u r i s d i c t i o n s  i n v o l v i n g  
t h e  b a r  in e n s u r i n g  t h a t  o u r  b u l g i n g  p r i s o n s  a n d  j a i l s  o p e r a t e  
c o n s i s t e n t l y  w i t h  c o n s t i t u t i o n a l  r e q u i r e m e n t s .

T h e  A B A ' s  c r i m i n a l  J u s t i c e  S e c t i o n  s t a n d s  r e a d y  t o  a s s i s t ,  
w i t h  i n f o r m a t i o n ,  m a t e r i a l s ,  a n d  s p e a k e r s  w i t h  u p - t o - d a t e  i n f o r m a­
t i o n  o n  t h e  p r o b l e m  a n d  p o s s i b l e  s o l u t i o n s .
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tlon derived from hit role 
197S survey, of 231 studies 
rehabilitation spanning tbe previous 30 
years. Titled "The Effectiveness of Correc­
tional Treatment," It became the most polit­
ically Influential ciiminoloflcal study of thej 
past half century;i" 'r* '

Tha time waa.ripaf Freni 
murder, assault and burglary

inco-authoring " T h u s  c o n t e m p o r a r y  c o r r e c t i o n s  t h e o r y  o f f e r s  a  c h o i c e  b e t w e e n J 
lies on offender j  ■'teaually unattractive extrem es: lrie^ec)i^e^roba ilon-p^)!ej  ■■.equally unattractive extrem es: Ineft

"the & # ■ !& £ ,! te iitiH l
orri 1043 to i0M,V.-tuv*,llI, -co't l ,,'iluur,n« e1he,r ‘°.enmuracr ...u uu,..«ry rate* doubled: 'Among young black men In certalrtparta.of e<181     . -------------.... . . . . .

whlly robberies tripled. Martinson's v i e w s e o u n t i r . ; mv«b out of 10 can antlclpato^half-mllllon more persons;In prison' 
were enthuslasllcallv embraced by the nt- < jl̂ *,n* arrested..at ,lea*t ooce. .Though this yslower the number .of crimes nations
S m e ? »  ^

fhv tame dĴ fncreased.1. 
Educational programs for hard-core adult 

‘offenders have mlso ,'ghown promising re-. 
Hlta. Inmates of i  Canadian'federal prison, 

any with long and various criminal hlsto- 
vwere assigned randomly either to nor- 
prison routine, or to a special humanl- 

nW-tles program stressing Individual tutoring 
fusing Socratlc dfalogue. In a report prepared 

’or '.Canadian-government, psychologist 
J ) J ,"'Ayers 'and bis colleagues found that 
after 20 months of poat-priaon follow-up, tha 
'jTectdlvisra jrat* of those In the program was 
It.percent as compared \o a 52-percent rate

>11.' the v

rearflnqfor Cellfohilk researchers Tnmkllntzimring 
years.t^andCordoh'Hawklna noted that lit a.rafct.pf.
--•- -• NIBf crimes per offender par'year, putting a-

prison'would 
nationally, by

j'fplay suggest‘failure. II may'not,.maasura'Jalmost 50 million i-ithua making tha natloo,m-- ^
If Individual criminal behavior. Indeed, among ̂ crime-free, since there art about 45 m i l l i o n H  Prilon rou-

^crimes ieported annually.! By Abell'd.calcti-^f fo'.j ’i;Slatlcml/,?^Tari; erime must- haveyaitap'^A Diaemtering what ^orlti Is less a matter 
crimi-̂ pearsd sometime In late 1955 aa a result ot^fot deciding on a specific treatment technique'the doubling oil prison and lall populitlbns l^.t|,*nr®f<r**''n6.progTama that are inten-

 ___ „ ______      _..................  _._ from approximately 300,000 in 1976 to about nr ® * , taken seriously, 1st* a reasonable
the attack was taken up by liberals and Hearing‘for' rehabilitation Is that so mang -800,000 In 1985. Nonetheless; President B u a h 'J '^ ^  °* tbr* Md f ^  
conservatives alike -  many of whom felt: effort* have failed apetfacularly. A team ofijj—, who; pledged , during the Campaign t o . ^ ' ^  ^m.nVsr mndurthat belief In rehabilitation, cs Harvard's*/ researchers from the Academy for Content-tdouble, the federal, prison-building ibudgetftf ?“*""•(** aometlme* b# eountar-produc- 
r.mM Wilson ™ i It 'W lM  Iiol v. porary Problems found that the'.'velocity o<c lover fpur^years'-i-' haa .tused' tliiK Same>Stlv* U <hfy ,r® s»ow#d to pick up antisocial
nSnml.Hr hut heLeMJZ n ^ n l . l ^ t ^  \^«dl'*l*m'' among'youthful offenders act**' »nd'attitudes from, hlgher-risk per-
nature of man ' “  P * *”*«.; ally Increased .with, each trip'.to h state ^ jf o g g A  '. that weW S ®  t o * *"£"! ?

r  But as Berkeley criminologist Elliott Cur- " reform tchĉ ’  .....
rie would later explain,-"programs cited by/
Martinson and other critics as evidence thatJf^ „ '-W7 Nonetheless)

"Nothlns Worltsl" Yet curiously, 
Sturm und Drang was; 
scarcely existed. Even' 
lo-cilled "rehabllitatlv 
department spending more 
Its budget on treotmc '

rehabilitation did iiot work were often not 
only underfunded and understaffed, but. 
typically staffed by poorly trained and often 
unmotivated people. These early critics,of> 
rehabilitation made little effort to separate! 
reasonably serious and Intensive programs' 
from those — vastly more common — that at 
best offered minimal counseling or tutoring!;

the very fact that a prison Is dangerous and '“•sophisticated new mathematical analyses of handling relapse, and treated the offend'
................... habllltative. It's k varia- j  tha data on' rehabilitation, concluded'that'-S 'r  with respect and empathy — many of the

Straight" theory. Unfor-ji”lha (substantiated) claim* for.*ffectlva.re-'';VV*rT tualitle*. that characterize effective

f l f
psychotherapjr̂ wlth'non-offenders.' 
.'̂ tropically,' even Martinson -himself 

or*DunUhment."7riVi~< VTOinied bis mind on the efficacy ol rehablll- 
• □ y  tatlon. In a 1979 article In the Hofstra Law

violent makes It rehabilitative. It's k varia-'j 
tlon on the "Scared Straight" theory. Unfor-'i
tunately, repeated studies, have shown tha,tJ,hablllUtlaB. of offenders far outdistanced i 

doesn't work, <ka peut#.i. .f,Mw'''k«ithose- of -tha.'znajor competing .ideology;,!
I  □ ' * ’ • * 1(' ’ jj-Tkpplled deterfence -

to people who were otherwise allowed to ' We^knTge^'a ̂ ^leYe^cure*" why "not As a ^nd Clorp. report 1
lanrrish In the enforced bleakness of Instl.* simply Jock up all offenders? Simon DlnltfV wcgested.that the "nothing wo^V.wneltt J  * ^ ,M k in  wd M»ln for treatment̂
tutlons or In the shattered, dead-end commu- from the Academy for Contemporary Prob-.* *lon was probably premature. Thr«>ear*
n I ties from which they had come." - . f  lems' ''Dangerous Offender. Project-- eon-̂ lkter. t N.Uonal Academy Of S d e T ^ p * n d J f ) t t « P y ^ ^ ^ C ^ ^ « .^ ^ ^ ^  

TTie classic 30-year "Cambridge-Somer1-'1/ aldered this Draconian option. He estlmatel̂ jjconcluded .that "when It-U asserted. that-J JJls'on ana What w* Mv* w ro inoiviauai
vllle Youth Study" Is a premier example. In ' that Incarcerating every flrst-llme felony nothing works'Ihe^paneLU uncerlnln.slo J.
the Harvard-sponsored program begun In.; offender for five years would likely yield noi.Just what has been b^a given.* fair trial. , ^ lJ ^ „ B ^ t lr Ih w  ^U  k ^ t  On Ja5 
1937, researchers followed 320 boys for 30 ,! more than a modest 7.3 percent decrease ln:S And now/.ln their'latot survey m rih e ^ '<*£<». ^  Jan.
years. The boys were assigned to 10 "coun-.- crime rates. But U.S. prisons (already over, rehabilitative literature, from 1980 to 1987, ^be^SjSupreme Court ^nOrmed the 
aelors" who had no training In mental J crowded) would have to Increase their popu-. ,Gendr«aU «,d Rosr..found . "reductions. In fe : ^  .enten^
health or psychotherapy and were told to do ' l.tlons 300 to 500 percent, entailing construe-'* .'recidivism, •ometlmes ss substantial as 80;Tt« - « « "  “Pj1"® «««* »«nien̂
"whatever they thought best." Each youth V tlon costs of 1130 billion and Increasing, -percent hadIbwn achieved In a considerable v(.. ^ ‘ ““t^ o v e  rehab 11
was seen only five times annually during -' annual operating budgets from $12 billion to .number of irell-controllcd .tudleS. Effecttve ^ ^ ' ^  ^ r t L ^ on.7" ‘ .  rî................................. between $36 billion and $60 billion. -And 'Program. *»ere conducted In a variety of^ronant reverberatlop*from■>-decade earlier

even that would not guarantee that crime 'community and'(to a lesser degrro) ln itltu -^ ™  ” ^ e  the jMtot^- antoe^ A v  a 
rates would slay down for long. Those In * .Honal .sellings, /Involving pro^eUnquents.̂ f̂ ™** "dera! prUonjropdlaUons are expec-
prison are often replaced by others waiting -he "-core adolescent offenders and recldlvU- ^jeoto aouDie.  .=»•/'.,* .
In the wings (particularly a-ncng drug of- .' He adult offenders, Including criminal hero- »- t contesnporiry corrections theory of- 
- - - ’  i c y I n  addict*.”' V.-'V v ;{lf- •-:**« • «t

the early years of the project. Not surprls 
lngly. the program had llttle..;effect on 
subsequent criminal behavior. '■ s • □ . -* / r .e  ■

Part of the problem In evaluating’ rehabil­
itation Is deciding what constitutes success , fenders). More ominously, auch i  policy choice between equally unattractive
For example,'Jn studying the effrotivenesa ^would yield 3 to 5 mlVlton allghtly/rnore :f The HteratuiVfof .the .'80s (Je™oM*hatc» , Pfphatlon-parole orde-

lly therapy with harder* delln-V hardened ex-convicts dumped . Into, the .'hat »i number of techniques cart!reduce J f  J..*
atreets every five years.

of family
quents (each having 20 or more previous 
convictions), one survey found that after 15 

.months, 60 percent of those In therapy had 
re-offended. However, 93 percent of the 
matched "non-therapy" control group reof­
fended." A medical procedure that sup­
pressed symptoms In 40 percent of a group 

?o( chronically 111 patients, 93 percent of 
'whom deteriorate without treatment, would 
be seen as a virtual triumph. In corrections,
'••nwever, such results are usually regarded

failure.. , s'average $2,300 per crime, or
Moreover, simply residing In some com- ly. ' • •'/ I* i , ,

’•4'. ^recidivism among both prop'erty a n d . v l o l e n t f ;  f^ o r tor.headaphe relief an̂  
The most'unusual case for lncapacltatloi‘offenders. These Include aubstance-abusewas made late last year by Richard AbelL treatment (combining Intensive' counseling ’ *n **PlHn bra lobotomy. Harsher sentences, 

an assistant attorney general In the Justice .i'.wlth drug screening), family therapy, indl-.;.**«hou*e prison* *nd an Ideology which 
Department. Writing In Policy Review, and- vldual therapy stressing support rather than « nj‘*J*“ tly. rejectf the Idea of salvaging
using figures compiled by a Justice econo- pathology and punishment, and ^Ipartlcu- . 0Y?,nder?„,,re, th? n l. ®* th* ltnd' Mean-

.rnlst, Abell concluded that we save $40 .' Uriy with young offenders -  «Hgnlng, ,.^ JJe; )[lole"t crime *urg«. We must now 
mlllldn annually in crime costs forevary 100 "advocates" to work with individuals on a - i for the awlnc of the pendujum. It may
offenders wa Incarcerate -  based on the f  d«Hy basis, Including cri-ls Intervention at vf. . * Ion* w*11: • ' ' '_
extr«ordlnary assumption* that *a • typical l*odd houn. In Massachusetts, Harvard
offender commits 187 crimes per year at an f  'searcher* - found that reconvictlona fell :*£□ Jaroma Mltlaf, dlroctoc of National Canttr on 

er crime, or $430,100 ar~ t̂-J *mong older former, ‘reform-school youth Institutions and Aftamatlvoa, alto headed Maaaa-
li;'When: such**kltematlvc$ was ! chuaetta w>d Panneytvanle yot**' oocrectlona
v’Wbvallnbler.. !n iVdon? *p̂ ^■yaten̂ â
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O
nce a model soldier, George Jen, 
Kin*) now* is a model for casing the. 
prison-erowding^ erisis, Hui'.Ji did . 
not seem diluted fo;iurii out (hat way*, 
when Jeukiii^rclunied homCjjo North 
Carolina aftjy^iiriiing^ Uroi^c Star and'.

lowed*t>y?a year iuifwwal*& 
prison
feiise, Thv:»-li '̂Vi^bi»V'h »n&
«*“ «•; r?

•/V30Q; honr^rtCwyorH. for; 1 he 
> |oea |rXiri,\5l.ep^rfrnein'AII

4 *  hW'vhilcj^J^ttjiins would
bt?/^ubjyc.ti|| îijLia« J nnulTccd 

^ejieeksj jnrpp;^purt; officer* 
>'and;'urmeY ies|i?| for? drug 
r;us&^Thl^judgvv;«ceepted 
$  thps pliin.Miver^ \ l»w objejiV j  ions i of.priiibo i jiih .officers. 
^  Atjd.jiisjuijguwnt paid o(T:

. fteiii^Hein^^^n^uifam.'vScttiiijg Ĵh îpu ĵ'pr  ̂Jcnkii|*pjj$jpiiG* jiisjxex(ensive^intinal| 
past, »TIi.n;aIvjViiippjrdfiIP er<»uĵ ĉaJ|cd|* 
Wesiernie|rolinia)i!^for- CrinntialvJ.u^ 
tice e‘>l;fiiS<r) < itc?r*-'fL*r^nfrom; lii^  c1 ni pi oyo^u^i n.l • 'd \h aĵ Jh
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■jjBB 'i nig^McVtiy' O^c s’uch group is • 
£«£Jj ,;^ |b mentally jjtardvjd. wliooe- 
| a g  c '̂;cupy.1»s: riittuyrasil.iy. 5 prison. j$ ®  ̂ Ivtds-.Noriiif \vho/ic«siiip treat* 
'£*& ^pjtuu for,such dcfpiidflnis. cjlus 

% jjj£caseofa roja^ied titan who 
§f§r, ^smlonMzcd a ’.lCQoagc.:bm,< aii 
w*f% ^offense ' carry'ingt a required

ate commit led

uii/e prison iH\iyUipUdojij(Mf 
for |lie cause o f relmfiilitaupn.^ 
Sentencing eoiisullujijy argye  ̂
lliiil courts should'eritpii^jizj;^ 
pa|ing con\icls’vKilcjns 'nflf! *  
preventing repeal efiipCtt^P®^ feudanls can b e. 11 o I d a c c.o nti|«->r 

,ahfc ill ways other Jhah priyou r  
terms." say's Joan'^nfichc^of 
Sentencing Oplidfts&i) - 
profit agency ij^ tp rllayd /; 
Me., that arratigeivfalierojl*^ tires,. Such opiiotmtrc pacUft^i11l irIv 111 illclco£ .dl*f*'*

1 m m
W ;:: m a  1 ; I J f f l .  . .
■ > i  i

1 f i L ,

fe jf: ‘ .^ .e ’casepfa rej^ryicdnian who 
lf ip [ ^ ’sodomized ¥',tceuago.bpy. ait 

^ ’offense carry'ingt a required 
& .£ , pmAlt term o f about 20 years.

na-sniugghng ringtiPpe;^p(topefitle i»i A~--"•>'
hospice for AlD§ p̂ )iiepl̂ y* • *'• •jyi :Zj$

I F T f  W

str;ughler.paih..'§pfjli:>ir̂ ifd>.eein4|o fly? > ?■ 
in the face'of a ppwrfiij^jU|;Refle>1v Yj'

:• 1981- W>,-05 '06: 07.s%'8.6; 0ST>;-
• ‘Now bulol£u5todgf-nuf05incMJt) *■%’ ,,r |rq)SDonp<owbQnaodpd»o!o f*- • •.
U‘uS/V«Wft-Wc cm* U S fkueaucfJushco Stibtfci. - S Otf»co Ot Juven-fe Juŝ o and Oeinquency P»oweni*on

I
 Concluding thal>ueh ;i sen- 
: itnee vyould help neither vic­

tim .nor defendant,'Norat rec-' 
omnicndcd instead that the 
defendant lifiance psyeltologi- 

- cn.1 counseling for the victim.

which the familyeould ndi af- 
, ford, and enroll himself in 
vjreatment. A judge agreed and 

reduced I he charge, jurat's of- 
- flee has had 4? plans for the
. retarded accepted in its year of

•’  operatiotf, saving the state
Sxl "'-V— d . hundreds of thousands of dol-
adone clinic*'::;: lars in inearet’ ral.ion costs.

The jury remains nut on the 
long-term* benefits o f alternative sentenc­
ing.'-|i) North Carolina's program, the 
most extensive in the-, country. judges 
have accepted 1,080 of 1,271 plans pru- 
posed in recent years. Convicts have per­
formed' 3*6,543 hours o f community ser­
vice and paid their victims S332,000 
fewer than 200 have had their probation 
'roypked. for new o(reuses, Hackers say 
"this record is belfer'lhan any claimed by 
advocates o f punitive rincarceration. 
/ ’Prison - populations have doubled in 
.eight years, hut that has.demonstrably 
not reduced crim e,". says Malcolm 
Young o f the Sentencing.Project. **•■ Economic, spurs. Judges,anff prosecu­

tors arc.beginning to endorse the work o f 
sentencing consultants, but their entlui î- 

;asm stepts from more than humanitarian 
.concents, "Economies"is forcing its in 
-explore jltese programs,?-says Cortielius 
Sullivan,a trial judgejji. Mount Holly, 
N.J.^j^Ve just opened lip^j .SlJ million 

'jaij^aiid-|he counly ;d,qcs.-i>oi "ant to 'spend pny nmre- moucyipn cells." 
//T ljb 'rise o f senieneih^cpiistiliaiits'js 
'• ujjljkjfliV lo  stemI l i e . * f l o w  of# new 
<■ cojivi.clsiiiioaltc,- pbt^f&yMcm. So far. 
;ex(n|jnpi-ltiive qecipableluvjiattdle only a 
.idjmiscule nuntber of ease.^Mtvsi, specia I 
%lileiices are availablcdnlv lo those who
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A  C o n s e r v a t i v e  P e r s p e c t i v e  ' i .

A l t e r n a t i v e s  t o  I n c a r c e r a t i o n

by Charlies Cc Ison and Daniel W. Van Ness

Conservative politicans are leading the search for 
alternative* to prison. Such programs are more effective 

-and less costly in the battle against crime than 
imprisonment for non-violent offenders.

InlMichigan, conservative Republican legisla­
tors Jack Welbom and William VoniRegenmorter 
worked with liberal Democrat Carolyn.Cheeks 
Kilpatrick to pass a Community Corrections Act 

V;e(CCA). The r e s u l t :  Non-violent offenders will be 
' -  p u n i s h e d  i n  t h e i r  c o m m u n i t i e s  i n s t e a d  of prison, 

w h i c h  will n a v e  m o n e y  a n d  ease the state's prison 
o v e r c r o w d in g  crisia ... '
Ini Indiana, Republican State Sen. Ed Ffease led 

a successful legislative effort to establish,home 
detention as a means ofeasing the pressure of the 
state's expanding prison population. Russ Pul­
liam, editorial writer of the conservative Pulliam 
newspaper chain, voiced support for the legisla­
tion as "one step in the right direction for the fu­
ture of the criminal justice system in Indiana" 
(iodianapolistirews Jan. 20,1988). (The bill was 
included in The Council of State Governments' 
Su, *gested State Legislation, 1989).
Ii Florida, conservative businessman, Jack 

Ec cerd and former Federal Bureau of Prisons 
- Di rector Norm Carlson are leading a campaign 
for expanded use of house arrest , drug treatment 
anjd restitution centers as alternatives to impris­
onment for non-violent offenders.
In Alabama, conservative Democratic Rep Claud 

Wdlker is sponsoring a Community Corrections

C h a r le s  C o l s o n  s e r v e s  a s  c h a i rm a n  o f  t h e  B o a t d  q f . 
P r is o n  fe l lo w s h ip  M in is t r ie s , a  C h r is t ia n  o u t r e a c h  t o  p r i s ­
o n e r s .  e x -p n s o n e r s  a n d  t h e i r  fa m i l i e s .  F o rm e r  s p e c i a l  
c d u n s d l t o  P r e s id e n t  N ix o n , C o l s o n  s p e n t  s e v e n  m o n t h s  
in lp r i s o n  f o r a  W a t e r g a t e - r e la t e d  o f f e n s e .

D a n i e l  W. V a n  N e s s  is  p r e s id e n t  o f  J u s t ic e  F e llo w sh ip , 
t h e  c r im in a l  ju s t i c e  r e f o r m  a rm  o f  P r i s o n  F e llo w s h ip  
M in is t r ie s  J u s t i c e  F e l lo w s h ip  a d v o c a t e s  a lt e r n a t iv e s  t o  
in  c a rc e ra t io n  f o r  n o n  v io le n t  o f f e n d e r s ,  a  f o r m a l  r o l e  f o r  
v ic t im s  in  c r im in a l  c a s e s , v i c t im o f f e n d e r  r e c o n c i l i a t io n  
a n d  v ic t im  a s s is ta n c e . . -

Act aimed at reducing the lajfge percentage of 
non-violent inmates in stat̂ prisons. Alabama 
Commissioner of Corrections Morris Thigpen 
and the^Alabama Sheriif8% B 80ciation are back­
ing thebill- . * •
In Ari|ona, Republican State Sen. Tbny West 

ephpsoped the Community Punishment Act . The 
legislation, which recently paBsecLwiththe sup­
port of Arizona Chief Justice Frank Gordon and 
Maricopa County Chief Presiding Judge B, 
Michael Dann, will provide communities with 
state money to establish restitution̂  community 
service, victim-offender reconciliation and other 
non-prison programs for lion-dangerous offenders.
Conservatives are often typecdst as champions 

of the "lock ’em up and throw a^ay the key” bat­
tle cry of this "gef tough on crime” era. Yet, inL 
creasingly, all around the country, conservative^ 
cf both parties are advocating a ternatives to in-' 
carceration for non-violent offej idem They may 
well be the single most patent ft rceforpructical, 
prudent criminal justice reform today. ;

■II '
What's Going On?
No one can deny the crying need for reform in 

our nation's criminal justice system. In Decem ­
ber 1988 there were 627,402 state and federal 
prisoners in American institutions —  twice as 
many as in 1978 (Department of Justice press re­
lease April 23,1989). The prison population ex­
plosion has filled prisons to overflowing. Federal 
prisons are 73 percent over capacity, while state 
prisons are on average 20 percent over capacity, 
according to the Bureau of Justice Statist ics cBJS 
1988a).
Prison systems in 45 Btateshave been sued be­

cause of overcrowding. In 37 states, at least one
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.̂ jfejor institution ia under court order or consent 
decree. In nine of those 37 states, the entire pris- 

-■ on system i3 under court order. Litigation io pend­
ing m  eight states (National Prison Project 1988).
The future looks no brighter, The National 

Council of Crime and Delinquencyi(NCCD 1988a) 
estimates that U.S. prison populations will in­
crease by an additional 50 percent in the next 10 
years. i ' - j ' ’ ' ______* — -   - ■

Non-violent offenders who m ight be sentenced 
to alternative punishments are taking up 
precious prison space that shpuld be reserved
for violent criminals. I ”

Although our country is incarcerating more 
people than ever, violent and property crimes con­
tinue to escalate (BJS 1988b). The indiscriminate 
"get tough" approach is a grand success in filling 
prisona But it fails miserably at reducing crime.
Thankfully, many conservatives actively are 

pushing saner, wiser solutions to crime's stran­
glehold on our nation and the prison population 
explosion. •' , |
,fe Why conservatives? Based on Justice Fellow­
ship’s work with politicians across the United 
States, it's clear that many see alternatives to in­
carceration for non-violent offenders os a natural 

. .. extension of conservative political philosophy. 
Legislgipre cite the following principles: Punish­
ment is appropriate; it should serve victims’ 
needs; public safety is essential; lpcal ia better, 
and wise use of limited government resources is 
needed. ’’

^  tret's look at each. : * •
Punishment ia appropriate. Since the first 

"penitentiary’' was established in 1790, Ameri­
can criminal justice has been predicated on the 
bel ief that crime is the result of environmental 
or psychiatric factors. Criraihals*were seen as vic­
tims and were Bent to prison to be rehabilitated.
This human enginepringapprench haa proven 

a dismal failure. Studies over theJnst two decades 
e consistently have concluded'Jhat three out of four 

.vx-ciTenilers are rearrested within four years of 
their release form prison (Federal Bureau of In­
vestigation 1975; fttersilia, Turner and fttereon
1986). Far from rehabilitating offenders, prisons 
seem better suited to train them in the finer artB 
of crime. * ' ’
Pursuing false dreams of rehabilitation under­

mines the principle of personal accountability. No 
- matter how many environmental factors weigh 

ipon the individual, committing a criminal act 
is a personal! ciioice. By treating victimizers as 

'x icty  robs them ofthc dignity belong­
ing to moral ugents. Thev arc denied the oppor- 
» ..any to "pay m e  price' and ihovo on with nie.

C. &  Lewis (11949) 1983) put it this way, "Torbe 
punished, however severely, because wti'-hiive 
deserved it, because \vc 'ought to have known bet­
ter’ ia to be treated as a human person made im 
God’s image." . :■ ’

Treatment programs ohoujd'be available to 
offenders who would be helped by them- but jua- 
‘rce recjuires that offenders also muot Lc h:; J ac-* 
countable for their«behayior. • ./
The issue should not be' whether to punish but 

how. 'fhe problem is tha&our society has increas-. 
ingly equated "punishment" with '.‘priy.wi" arid 
seems unable to concieiv̂  ofthp notion of punish- 
„ ment8 aside from prison. Prisons are,..! course, 
necessary for violent offenders. But neuriyaO per- 
amtoftne American prisonpopulatioa is behind 
bars for non-violent dffenses. Many of them would 
pose little danger toitheir communities; theyare*. 
.imprisoned solely for punishment.
For the reasons that follow, many conservatives 

are concluding that society is not well served 
by punishing non-violent offenders behind bars. 
Sound alternatives to prison are available. Res­
titution; community service andjntensive super­
vision probation are tough and effective punish­
ments that limit freedom and place demands for 
compensation upon offenders, 1 

Punishment should serve vtctims' needs. While 
victims suffer most from crime -^physically, emo­
tionally and financially (to the tune of $13 billion 
per year) (BJS 1988c) —  victims,’ interests are 
represented least. From the moment a crime is 
committed, through the time the offender is con­
victed and sent tp prison, the victim is virtually 
ignored by the criminal justice Bystem. As Roberta 
Roper, whose .daughter was murdered seven years 
-ago, said, "Crime doesn't pay'—  but victims do." ' 

This injustice has sparked the growth of vie- 
tims* rights groups across the United States. In 
addition to supportihg an increased role for vic­
tims in the system, many have promoted restitu­
tion and other alternatives to incarceration —  not 
to make life easier for offenders bqt to benefit 
victims.^ • , ;
For example, the Alabama Victims Compcnsa- 

t ioTrilroup and Victimsof Crime Again-st Leniency 
ore sbpporting the Alabama Community.Corree- 
tions Act because it holds offenders accountable 

' for their crimes and provides forvictim assistance 
officers to help victims secure restitution and 
compensation. In Maryland, Justice Fellowship 
worked with the effective and well-reapected 
Stephanie Roper Committee to promote recently 
passed mandatory restitution legislation.
Victim restitution must become an essential 

part of criminal punishments. This a .natter cf 
simple justice. In an article describing trie Sen­
tencing Improvement Act of 1983, U.S. Sens. Wil­
liam Armstrong, R-Colorado, and Sam Nunn, D- 
Georgia, (1986) recognized the importance of al­
ternative punishments baaed on lô tif *♦ *on:
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If

'•* 'Because of growing public concern for crime vic­
tims, the restitution concept holds great promise 
of gaining broad public support.. . .  Recent sur­
veys indicate that a great percentage of Ameri­
cans would prefer to have the non-violent offender 
repay his victim rather than serve time at pub­
lic expense.’* r  . :

Public safety is essential. Nan-violent offenders 
who might be sentenced to alternative punish­
ments are taking up precious prison space that 
should be reserved for violent criminals. (As noted, 
nearly half of all state prisoners were convicted 
of non-violent crimea And 34 percent have never 
con^nitted a violent crime (BJS 1988d).)

BUt, prisons are so overcrowded that many 
states rely on early release to reduce prison popu­
lations. This means (hat some dangerous offend­
ers are let out well before they have served their 
full sentence. This iB the irony of the “get tough" 
response to crime: By indiscriminately sending 
more people to prison, communities are leBS safe.

Ihe case of Charlie Street is illustrative. Street 
was released from Florida’s Martin Correctional 
Institution in the fall o f1988 after serving only 
half of his sentence for attempted murder. Tten 
days later, he gunned down two Dade County 
police officers —.a tragedy that could have been 
avoided if Street had been kept off the streets and 
in prison where he belonged. As Jack Eckerd 

\ wrote in the Orlando'Sentinel (Dec 4,1988), “ We 
must restore sanity to the system, slamming the 
door and keeping it shut op violent and career 
criminals like Charlie Street, while expanding 
alternate punishments for lion-violent, offenders.” 

Any discussion of public safety eventually in­
cludes the issue of deterrence; The argument thht 
prisons alone deter is defeated by the facta Swift 

1 and certain punishment deters, not harsh pun­
ishment thatis neither Bwift nor certain.

Consider ihe odds. The federal government re­
ports that out; of 100 crimes, 33 will be reported 
to the police and seven will KBult in an arrest. 
Four will end with a conviction, with one offender 
going to jail, one to prison and two to probation. 
In other words, for every 100 crimes committed 
in theUnited States, one person goes to prison 
(Colson and Van NeBS 1989).

Can we reasonably believe that doubling or 
tripling the number of people in prison would sig­
nificantly deter crime? Would a 2 or 3 percent 
chance of imprisonment actually deter more 
crime than a 1 percent chance of imprisonment?

Fortunately, experienced criminal justice prac­
titioners know that tough alternative punish­
ments are feared more by convicted offenders 
than prison. Trial judges inFlonda, for example, 
.my that defendants request prison sentences to 
avoid tho state’s tough Community Control Prc>- 
gram. . , .

. ’ Alternatives promote public 6aaety in other 
• ays as v.cll. For example, tney keep the non­

violent offender out cf prison, the idea! tracing 
ground for becoming a more accomplished and, 
dangerous criminal. The Rand Coippration found 
in a 1986 study (fetersilia, Turner and Peterson) 
that a group of probationers committed fewe r new 
crimes than an identical group of ex-prisoners.
The researchers concluded that “ imprisonment '• \
was associated with a higher probability of re­
cidivism.”

A federal study of Georgia's Intensive Proba­
tion Supervision program (National Institut-â of 
Justice 1987) found that probationers committed "■ j
fewer new crimes than comparable prisoners and 
fio violent new crimes. •

Community safety depends on increased use <jf 
community sanctions.i
Can we reasonably believb that doubling or 
tripling the number o f people in prison would 
significantly deter crime? Would a 2 or 3 percent 
chance o f imprisonment actually deter more 
crime than a 1 percent chancy o f imprisonment?

Local ia better. Many alternatives to incarcer­
ation significantly benefit local communities. 
Community corrections acts, for example, allow 
comnymities to tailor programs to meet their 
own peeds, by dealing with non-violent offenders 
in their own ways. ThiB also means that commu­
nities ore involved with their own offenders, who 
will most likely continue to live in the commu­
nity after serving their sentences.

Local punishments benefit the state us well. 
Every offender who stays in a local program is 
one less person taking up scarce prison space at 
state expense.

Community service performed by offenders can 
be another important local benefit. Instead of 
sending offenders to state prisons, some commu­
nities reap the benefits of free or low-pay labor for 
charitable or governmental agencies. Genesee 
County, New Ybrk, has honed this practice into 
an art form. Since the establishment of the 
county’s widely acclaimed Genesee Justice pro­
gram in 1981, offenders performed more than
97,000 hours of community service for 118 com­
munity agencies, a total value of $389,000 (Gene­
see County Sheriff’s Department 1988).

Wise use o f  limited government resource's. 
There is no question that states wifi have to in­
crease their prison capacities. But state govern­
ments cannot afford to rely on prison construc­
tion as the sole means to solve the overcrowding 
crisja It costs an average of $15,900 to keep an 
inmate in prison for one year (Camp and Camp 
1988). In fiscal 1987 alone, state and federal gov­
ernments spent almost $5 billion in new prison 
construction (American Correctional Association 
1988).- ;
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I This is placing an extraordinary strain on state 
' budgets. Norman Carlson (1988), writing of the • 
situation in Florida, summarizes the dilemma 
facing many states,' 'Constructing sufficient pris­
on space ia not a viable solution. Tho tremendous' 
coats involved in building and operating the ne- 

Vquired number of new prisons would overwhelm 
the limited resources available in thd state treas­
ury and would compete with other high priority 

v needs, such as education,Inedical care and trans-
portajtidn." - - '  - ■

■ No one could deny the severity o f America's 
ctfijninal justice crisis. The time has come for 
real solutions rather than overheated rhetoric 
th a t fuels public passions/reinfortes stereotypes 
about prisons and prisoners and, in the end, 
results in taxpayers being punishqd far more 
than offenders.

Explaining why he worked so hard for passage 
of the Michigan Community Corrections Act, 
Michigan State Rep. William Van Regdnmorter 
(1988) said, “Michigan’s prison system has been 
overcrowded since 1975. (In). . .  1984, the system 
held about 300 prisoners more than its intended 
capacity, lb  combat this problem, the Depart­
ment of Corrections constructed many new pris­
ons, almost doubling the system’s capacity in just 
three years. The result of this expensive building 
program? The system was still overcrowded, this 
time by 8Dfnel3,000 prisoners!’’ • 

j\nd bccauB&of the extraordinary incrqaBe(141 
percent over the last fiVb years), in the corrections 
budget — due to the massive priBon construction 
program (Grand Rapids Press Jan. 2, 1989)— 
Michigan now faces cuts in social service pro- 
grama • - / • . .

New prison construction costs an average of

afford to make such budget-busting investments 
in concrete and steel condominiums with bare.

lb  reduce overcrowding and avoid bankrupting 
other key state programs, conservatives argue in 
favor of investing in alternatives to prison, so that 
prisons can be reserved for the dangerous offend­
ers who must be locked away from society. Some. 
utatcs are taking initiatives to do so.

I * 4>
Program Profiles

Community Corrections Acte (CCAs). These 
acts provide a statewide mechanism allowing 
local governments to design, develop and deliver 
— and state governments to fund — local correc­
tional tools such as intensive supervision, resti­

tution, community service, and drug and alcohol 
treatment. Thirteen states now have CCAs, 

Tfennessee diverted 504 offenders from prison 
in fiscal 1987-88 at a cost of $7,599 per offender,’' 
compared to the state averageJof $19,710 for in­
carceration. In addition, offenders sentenced to 
community’corrections paid $59,145 in restitu­
tio^ to victims and performed 76,294 hours of „ 
community Bervice. TheeBtimated total savi ngs 
to the state was $6.1 million (Mike Jones, U nnea- 
sde Department of Corrections, telephone inter­
view, SeptemberJL988).

Virginia diverted 699 felons from its prisons 
and jafiB in fiscal 1987-88. As a result, it saved 
more than $$ million, which does ndHnclude sav­
ings realized by diverting more than 6,600 local 
felons and misdemeanants from jails. Diverted 
offenders performed 229,812 hours of communi-. 
ty service and paid $76,870 in restitution (Gwen 
Cunningham, Virginia Department of Correc­
tions, telephone interview, September 1988). „

Ho use arreat confines offenders to their own 
homes. Urey are not allowed out except for ap­
proved activitifeB such as health care, special re­
ligious services, community service or employ­
ment', which in turn most oftenleads to restitu­
tion payments to vlctimB (Fetereilia 1987). Many • 
jurisdictions are using electronic surveillance 
measures to ensure compliance. ., j

Florida’s Community Control Program^uur na­
tionally recognized houseifiTcat program. Estab­
lished in 1983, Community Control uses com mu- 
nity service and restitution sanctions for. uome •
8,000 offenders statewide The cost to the state is 
$2,660 per year per offender, which iB 80 percent 
less than the $13,140 coat for imprisonment 
(barIson 1989). By reducing prison commitments 
by 180 people a month, Community Control has 
proven a valuable weapon, in Florida’s fight 
against overcrowding. Because only 9 bercent of 
its offenders cqmmit new crimes, itls*p! so one u • 
fective weapon against crime.'

Intensive Probation Supervision (IPS).The key 
tp this program’s success is low caseloads. Ideal­
ly, officers maintain caseloads of 16-2$ people — 
as opposed to the supervision possible when har­
ried officers in “normal” probation programs car-, 
ty caseloads of between 120 and 300 offenders. In 
many IPS programs, offenders must make daily 
contact with their officers. Most intensive super­
vision programs require offenders to maintain 
employment or go to school and to abide' by a 
strict curfew. Many also include restitution and 
community service as sanctions.

Illinois regularly supervises 570 offenders in its 
IPS program — a ratio of 25 offenders for every 

. two officers. The annual coat per offender is 
$2,367. Since the program was established in 
1984, Illinois has collected approximately $ 1 mil­
lion in restitution, taxes, fineaend court costs. Its 
Intensive Probation Supervision participants
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oy.loan Petersijia and Jjusan Tisrrieir '
■ • ' . /  .' . . ' '  . 4ft' ,• ■ states .are p lac ing  und'c,- in tensive w p & v r is o n  o rtenu frs  

' w ho don 't  need io  he con fined  to  p r ison , Out w ho  require  
. m ore oversight them a ffo rd e d  b y  regu la r p ro b a t io n  o r  
. p a ro le in te n s iv e  supervis ion programs can reduce prison  

p ro w d in g  and are an im p o r ta n t o p t io n  fo r f i t t in g  the 
punishm ent io  the cr im e a n d  the c r im in a l

^Spurred by the crisis in prison crowding, more 
than 40'states olYer intermediate sanction pro- 
grama for offenders who might otherwise t';o id 
prison. These community-based programs ore de-" 

•signed to be tougher than traditional probation,' , 
builesspunitivecmdcostlyfchari'iinprisowner.t. 
ntenaive supervision, electronically monitored 
louse junrcsit and community service sentences 
ire among the most popular programs. Although 
mcst oi'these programs are!ess than five yeiirs.

; old, proponents believe that participants have .
1 lower recidivism ratea than those on regular pro- . 
bationorbarolalfthatfceliefiSoccurateand *F 
participants wouiiMiave been sentenced to prise n 
in the absence of tfeg programs, then intermedi­
ate sanctions couldhave important benefits. They 
.ould take some pressure onf crowded pnsoh i«ys- 

ierns without threatening public safety, ueep 
offenders and their families together and oflVel* 
fare rolls, and rehabilitate qb well as punish.

Whether these programs will deliver Mich >; mo- 
fits depend hugely-on how-many prison-bound ; 
oiTen.der$ are appropriate candidates tor racer- 
mediate sanctions.- .Ve recently conducted a na­
tionwide survey of intermediate-sane: ion pro- 
. (rams und identified the criteria these programs

l e a n  r i i t c r s i ' j ia  is  t h e  d i r e c t o r  o f  (h e  ' tA M D 'C o rp d ra -  
.‘Oris C r im in a l ju s t i c e  P m n r a m  a n d p r e s id e n t - e le c t  c t t n e  
A m e r ic a n  S o c ie t y ,  o f .  C r- m id o lo g y . . *

S u s a n  t u r n e r .  P h D .  is j  s o c i a l  e s ' r c h o io i f i s c  iv i ih
AMD s Cnm jrlosiice-Program, n>jpresident >,■ the 

■~ai.'atn>J/U' •(i .m n n tc r C n m in a i- tu i t ic -■’•in-- the  
t e G o w f C l u k i  e  v a r i a t i o n  > ,J 'i

Srt surnm.‘'<ted • thisistticle

commonly use lor selecting participants AUcr- 
■iilia 1987). 'This article applies these criu-ria 16 
ilcade'rstxnilonced to U.f.l prisons in ?.S8G 

f itoate hpw many u  them would havequahlied r>j 
for inlerraedju-u) sanction programs, had . 
programs been m existence.1 Our analyse. t.r>p 
based on i no .bureau of Justice Statistics' (PO , 
Purvey ciiiuniiteaofStane Correctional l'<v if a . 
(NFS). Tlie WPS contains interviews pin su/'.-m.o 
cf imprisoned ml'ender?.,/which when weigivu 
produces a • tatabase rejecting the total U .Si i tun- 
prison population, Hie I ;?S recoijLs isfornwiji-. ^
on each respondent’s criminal SackgrouikV'j '* ] '  
cfdrugsand nicohol, personal backgound i;;d f 
violent ciTcnuen), their-victims (Irmea Idbd.. v
* 3y using information on sentence lenjfr -• ■:?
NFS offenders’ convictions, approxm . r i 
an “admissions' ' cohort to'use lor this resf 
project,? « . '

,iDeierminmg.hiigibiiiiy -

* jfntermeuiate-saifctio.n'prograt^ausdy’'
' of criteria to select -mfible participants. ( .«•••
, idly, thecriteria refect a jurisdiction's p r im ..j .  
regarding punishment and its degree of ?:ri-.«;n 
crowding. Jurisdictions vvith tough punitive ohil- 
ciiophies and the budgets to back them r: c u. c 
more restrictive, stringentcriteria. Others, d '.v.cii . 
'have a history of community-eased janctimi •■r. ■ 
faqe greater austerity, adopt less stringent cry.-m i.

Ap exaraplos of these udfejfences, lhpO',.1.: **-•*
' .,-nuive iur.ervaion r--gram tccecUb'A 1 • > \ 
irnp biit the New Jersey urogram care them, . r. >.



*

jurisdictions Gtrictly eimludedrug and alcohol sr ’s criminal record, including sentence length
Tbuoera‘ rom their programs,Tmt in oihem they and history of violence and drug or alcchoi abuse,
are prime candidates. Montgomery County, Md., ' Lesa common criteria urerecency ctjaatconvic- 
for example, selects first-ciTender felons with alco- tiori ahdglncarceration, the offender’e depenae ifcefor example, selects first-ciTender felons with alco­
hol, drug or mentaihealth problems, but offend­
ers with chronic substonce abuse problems are
• neligible for intensive supervision programs in
CJeorgia and Texas (Bryne 1986 and McCarthy 
198?). ;

Although specific criteria dilfer across juriadic- 
■ lions, intermediate-sanciion programs general- 
‘y ‘•arget oneoffour groups:

1) All felons, excluding murder r 3 and rapists,
2) Only non-violent felons. , .,
3) Only felons convicted of nulo theit, forgery, 

f raud, driving under the influence iDUI), traffic, 
;ublic disorder, probation,or parole revocation, 
and court oifenses. '

• i) Persons revoked for probation o,r p arqle vio­
lations.

Having identified the target group, programs

tiohdh^Dcs
r,n crim^mr a.iiveiihood and history of mental ill- . 
ness. These further restrictions can severely re­
duce the number of eligible Candida tea regardle&a 
of the initial target group.

?or example, Oregon's initial enters i ,.r in ten*,
1 vc-nrobajtionsuperv.iuion excluded • • -sons vrith 

any violent indications, not just those ̂ rsx- \.d tl-.r;; 
violence. With such Btringent criteria. 1 dyv prison-. 
bound ufenders qualified. Consequently, f..<> 
gram munbgeni adjusted the criteria <J nwarcT 
until enough offenders qualified to riia.w ihe cro-' 
-ram worthwhile.

fo identify the range of eligibility > - na that 
ytateause, v'.e relied on a nationwide c.A.N'D euv- 

. .vey of intermediate sanction programs ■ iVtereilia
1987). For our analysis of the N P3;w  .irnuia't-' , 
ad the most common intermediate so action cr i­
teria in Use. The key variables wen: <‘d in the

I f̂urtherlimiteligibilitybyconsideringtheotTend- ’ eligibility analysis are defined in table 1,
.< ■ • ' ' . ' '• - ' ' ■  _

P  " " -• m )  T a b le t :  D E F IN IT IO N  O F -KEY  VAR IABLES . ,.|
| 8. CURRENT COMMITMENT OFFENSE 0S:The current commitment ctfense uefimtions use four .•>cttusingiy { 
| restrictive criteria, based on the seriousness of the conviction offense.. , g  •
\ TA&GETGf(&LJ?ff1~. A l l  OFFENDERS; £XCLU0ING MURDER AND RAPE
j he most serious current commitment otfense is one or the following: . «/.>i
I . 5 Jobbery Drug

- ; Assault ' Driving Under influence (GUI) '

iJqrglary Court Offenses j
: Auto Their' Probation/Parole devocations :
1 . y . • ‘ ,

TARGET GROUP #2 -  NON-VlOLENT OFFENDERS
The rnost serious current cpmmitment 01 tense is one'of tbe foilowing:' • A  j

Turglary T • dui . , - ;‘J
*$Auio Theft .‘a* Court Offenses . , v |
Tp'rug' * ‘ : .Probation/ParoleRevocations ' f'4‘- ' !

TARGET GROUP « 3 -  MINOR PROPERTY OFFENDERS
The.most serious current commitment offense is one of the following: ■ -

Abto Theft ' Court Offenses
DUI • ' - Probation/ParoJe Revocations

TARGET CROUP #4 PROBATION/PARC IE REVOCATIONS 1 *  .
j Jhe most serioas currentcommitment offense is one of the following:. ' .
j , • . Probation/Parole Revocation*® . . • ,
j o». PRIOR ENCARCERATIONS: Th6 offender has been sentenced to tail or prison befor^'prior. , r>. j
i include juvenile or adult incarcerations at the focal, state or federal level). • ‘  !}.«• .. . . .  -  . ;

21 J. HISTOav OF VIOLENCE:.The offender had been sentenced before (either to probation, ĵ  i r>o-■V '.r I
a violent offense (i.e. robbery, assaplt/other violent, rape, murder/manslaughter).. ‘

• IV, DRUG 8NVOIVED; The Offenders either admitted a dependence on drugs or the current convctiun is for .
' drug trafficking, possession or use. 1 •'I . '■  I ' ■
| 7. ALCO H O L INVOLVED: The offender admitted having developed a dependence on .alcohol
j - • ’vh.loihftc tK-nonirteierciurned topiiwrnvtlhoul reteivin|j.i r.ewpMjon loniencelfomlhecpurt, they may njvc cummiifed a new 11 ->e "-NPSdoei ’ |

■ j| rnjulem loi.'Sieimme howrrnnyol (hfiCfevotjlion caie» iciuit Ifomanew uiinmdl aneii y.eiiuldi .olationol iSe le<hnitil cu"- i.fca, r,i

'js of S>nte GovernttKent-
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M v s  C S i i e n  
. ' •->.  • *!■ * •■ . ■ •■

O u r  a a a i y w r i  n v ig g e .’t  ■ V ;  ?, m a n y  oi' t h o s e  a d m i t ­
t e d  t o  p r i s o n  a p p e a r  ;.o  b o  e a n d i d a t e u  f o r  i n t e r ­
m e d i a t e  s a n c t i o n s ,  p a r t i c u l a r l y  i f  p r o g r a m s  a r e  
l i m i t e d  t o  n o n  v i o l e n t  o f f e n d e r s .  A p p l y i n g ; t h e  

• c r i t e r ia  u s e d  b y  d i f f e r e n t  ju r i - s d ic t io n a  h e i p a  d e ­
v e l o p  a  m e r e  r r c - c io e  p k t v r e .

M o a t  i n t e r m e d i a t e  £ -:--4 s-.m  p r o g r a m s  d e f i n u  
e l i g i b i l i t y  i n  e e r m a  u  i« m  c u r r e n t  o f f e n s e  f i r s t ,  
t h e n  a p p l y  n d d i t i o n a l  r e s t r i c t i o n s  B u c h  a a e x s i u d -  
M g  y i o l e n t . o f f e n a e r o ,  f n  b e g a n  b y  c o n s i d e r i n g  
h o w  m a n y  o f f e n d e r s  w o u l d  q u a l i f y  f o r  p r o g r a m  
n d m i s a i o n  i f  w e  a p p l i e d  t h o  f o u r  t a r g e t  o f f e n s e  
g r o u p s  d e f i n e d  o a r i i e r : '  1) a l l  f e lo n s ,  e x c l u d i n g  
m u r d e r e r s  a r m  r a p i s t s .  :'• n o n - v i o l e f i t  F io n a *  *)< 
‘m i n o r  p r o p e r ly * - o  fe n c e r* 1, a j i d 4 )  p r o b a t i o n  a n u  

p a r o l e  r e v o c a t i o n s  vVe t h e n  s u c c e s s i v e ly  a p p l i e d  
t h e  c o m m o n ly  u s e d  p r o g r a m  r e s t r i c t i o n s , t i e . , e x -, 
e l u d i n g  t h o s e  w i t h  p r i o r  in c a r c e r a t io n s ) .  A f t e r  
e a c h  a d d i t i o n a l  r e s t r i c t i o n ,  f e w e r  p r i s o n - b o u n d  
o f f e n d e r s  w o u l d  q u a l i f y  l o r  i n t e r m e d i a t e  b a n c -  
t l o n f l  ( s e e  f i g u r e s  1 -4). W h e n  a i l  o f f e n d e r s  e x c e p t  
c o n v i c t e d  m u r d e r e r s  a n d  r a p i s t s  a r e  c o n s id e r e d ,  
3 7  p e r c e n t  o f  t h e  p r i s o n - b o u n d  o f f e n d e r s  a r e  e l i g i ­
b l e  ( f i g u r e  1). W i t h  t h e  a d d e d  r e s t r i c t i o n  o f  n o  
p r io r  j a i l  o r  p r i s o n  s e n t e n c e s ,  t h e  p e r c e n t a g e  o f  
Ma t i l l - e l i g i b l e 8 ,, d r o p s  t o  3 3  p e r c e n t  ( f i g u r e  I ) .

M a k i n g  o f f e n d e r s  w i i h  p r io r  i n c a r c e r a t i o n s  ia -  
d i g i b l e  f o r  i n t e n s i v e  p r o g r a m s  r e d u c e s  t h e  e l i g i ­

b l e  o f f e n d e r s  d r a s t i c a l l y  ( f ig u r e s  1-4), O n c e  r e p e a t  
o f f e n d e r s  w h o  s e r t e d  t i m e  a r e  e x c l u d e d ,  t h e  per-, 
c e n t a g e  e l i g i b l e  i a  d t t l a  a i f e e f c d  b y  e x c l u d i n g  
■ h o s e  w i t h  p r i o p c o n y i c u o n a  i b r  v io le n c e .  V

• P£RCENT4jG£-Of fjmSGN£?.$- 
t l f f i f a IE iNTJR.MEDJATeSAN1- ’ ’ 

A f TER APPIHNG RESTRICTION 
• f ig u r e  .3

• -'4 S.

; ■ ‘.a; - -
:( i . . • . t/imc-i-i ir.v - i f .:
Lid.1 crs-cj..

. i/.v .-. 's,. -'rte w‘.thir,of •
j u  irxcluo."! iScve w.ttfi orug ute â ?

, a. 2«.-->:es rrcse’w tti *  ct *ci h r

.0!— - I

!*^b\ i
j . I n i t i a l  f a y . e l  C r o u p :  ■
| \'A OfJenaers Except.Murderers a.riti

i  i .  “is u r e  2

■ 1 r  - ’« • •. -J ? _ « i n . ■ 0 %  Ui Excw lfs murder, rape, robbery
i • . T* > x r '  3W Excludes 3se v\:to pner In c jx  •
) . j -  .(-j Uxdt-ciM iqooe with orior seritef.. =
* A " l» i;cx£iuji?s KowvutarfruyOKA! >■

.VF  | • *?ro- . v n  u  o w -  w  a « ;!»»r-btc-

Poiicy fisnplicaiions - '

' s h e  i n i t i a l  t a r g e t  g r o u p  g r e a t l y  a f f e c t s  t j i e e s - ' "  
t i  m a t e d  n u m b e r  o f  p r i s o n - b o u n d  o f f e n d e ' r a e l i g i -  <■ 
o l e  fo r  i n t e r m e d i a t e  s a n c t i o n s  ( f i g u r e s  1 -4 ). T a r - ,  
g e t i n g  n o n - v i o l e n t  f e l o n s  ( f i g u r e  2 ) a n d  p r o p e r t y  • 
u n d  p r o b a t i o n  o r  p a r o l e  v i o l a t o r s  ( f i g u r e  3) c o u ld  
a fia ito 'a  s u b s t a n t i a l  d i f f e r e n c e —i f  t h e e i i g i b i l i l y  
c r i t e r i a  w e r e  a d  j u s t e d  t o  r e f l e c t  t h e  p o l i t i c a l  c l i ­
m a t e  i n  a  j u r i s d i c t i o n  a n d  t h e  p r o f i l e  o f  o f f e n d e r s  
s e n t e n c e d  t h e r e  J u r i s d i c t i o n s  m i g h t  h a v e  d i f f e r -  

“ e n t  n e e d s  a m i  U s e s  fo r  m t e r i h e d i a t e  s a n c t i o n  p r o ­
g r a m s ,  d e p e n d i n g  o n  t h e s e  a s p e c ts ;  D e l i b e r a t i o n s  
o n  p o i i c y  a n d  p r o  g r a m s ' o f f p n  o v e r lo o k  t h i s ,  a l ­
t h o u g h  i t  i s  c r u c i a l  t o  p l a n n i n g ,  b u d g e t i n g  a m i ,  
m o s t  i m p o r t a n t l y , r e y u i t s .

A t  t h e  o t h e r  e n d  a i l t f t e  s p e c t r u m ,  t a r g e t i n g o n l y  i' 
p r o b a t i o n  o r  p a r o l e  r e v o c a t i o n  c a s e s  ( f i g u r e  4 1 ,  

•w ould  r e n d e r  t h q  p r o g r a m s  l e s s  e f f e c t i v e  i n  r e d u c -  
i n g  p r i s o n  c r o w d in g .  f H e  n u m b e r  o f  p r o b a t i o n  
a n u p a r o i o  r e v o c a t i o n s  i s  g r o w i n g  a n d  r a d n y - c o -  
l io v o  i t  d o e s  n o t  m a k e  c e a s e  t o  u s e  s c u r c e  p r i s o n  

o a c e  f o r  s u c h  p t n .m e ,  f s o e d r o l l y  i f  t h e i r  r e v o c a - .  
;o n s  r e q u i t e d - A  m . a ' c h n i c a i  v i o l a t i o n s ,  ' . ’ o ver-' 

‘. h e ie s s ,  o u r r e a t i i t s  i p u : c a t o ' t i } a t j u s t - 4  to  1 3  ;:er-

j  ^

I ^  Li! ha)j 'i-A .i •! ■ >1 "
' n i i i e t l  T a r q s t ^ C r o u p :

AH Non-Violent Olfende?4

i p r i s o n - iK iu n d  o f f e n d e r s  i v o u ld q u a lu ; . -  
r ’. e r m e d i a t e s a n c t i o n s  u  b e i n g  a  p a r e ’to  or 

•bu'tiivP v i o l a t o r  w a s  t h e  s o le  c r i m i n a l  c c u v ic -
.-v O o u ia e re d i

/ •  c t a t e s  w a n t  t o  e a s e  p r i s o n  c r o w d in g  t h s v  
,  n t e r m e d i a t e  s a n c t i o n s , x h e y  n e e d  t o  lo o k  a t  
k i n d s  a n a  p r o p o r t i o n s  o f  c r i m i n a l s  i n  t h e i r  j*: -
A c t io n s .  F o r  e x a m p l e ,  s t a t e s  m i g h t ' d e c i d e  

• .•roups t a r g e t e d  i o r  i n t e r m e d i a t e  s a n c t i o n s  b a
. ,i 1 h o  t y p e  p i  c r i m e s  c o m m i t t e d  —.c o n io  ..
■* r is o n s  h o u s o  m o r e  o t f s n d e r a  c o n v ic te x i  o f  s e  r  

rues c h o n  i/ th e r e ,  i n  u t l i e r  a n a l y s e s ,  w o  .
...it i 9percent1.1 jfriuon liihniss'ons'natt•>«•«- • * 

w-'-ro convicteu* « non-vioiont ulienses, why '
»
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' .P£RCENTAGC-Of PRISONERS 
i.\3L£ TOR INTERMEDIATE SANCTIONS 
AFTER APPt-VING RESTRICTIONS 
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. .  re tV- u '.'ii;'.eCi<: t, 3*-* '

i 1 . ^  t ! i ! L  ' u s i  -,0 , 4 .

•n.iul firiget CrOup; . . 
.v iin o r / ro p e t^ v  O f/enS fe rs

figure 4
! £xciu<5es a i exact crotjdiion anil circle rt-vocaiions 
:. Excludes teove w.th prior incarceration 
i txc.'uces trove with prior sentence fer v c'ence 

'd;Excludes trust witn drug.use-saie nstorrcs 
(el Exc:uoes those w<m alcohol histories

‘nitial'Tar^et Croup;
•Probation anti Paroie Revocation Cases Only

an estimated 135: percent of California uiimissions 
hfe non-vioient offenders. Further, -iO percent of 
• nmates tiuiionwide report having no prior incar- 
-derations, w nereis fewer than 3 percent of Cali­
fornia prison inmates fall in that category.

These findingsr e in fo r c e  the neccifor individual 
states and jurisdictions to iearni'ne characteris­
tics o f  their offender p o p u l a t i o n s  before assessing 
alternative sentencing s t r a t e g i e s .  In states that 
nave u  higner p r o p o r t i o n  o f  n o n - v io l e n t o f f e n d e r a  
with r e l a t i v e l y  m in o r .r e c o r d s ,  i n t e r m e d i a t e  s a n e -  
t ions might ease the p r e s s u r e  t o  b u i l d  more c e l ls ,  
Jurisdicticnswuhhighproportionsol'Yioientor 

: felony offender^ however, might consider malting 
the eligibility criteria for non-violent offenders 
‘ess stringent. Otherwise, the short- and long­
term effects on prison crowding will be negligi­
ble,By putting the non-violent felons into niter- 
mediate sanctions regardless orpnor incarcera­
tion ibr r on-violent crimesurttsubatance abuse 
problems, these jurisdictiodKouid help the states 
reserve prison space l o r r e p e a t  v i o l e n t  offenders. 
0 or results suggest that undei>those criteria as 

1 many uj£2 percent of prison-bound offenders can 
. he diverted to intermediate s a n c t i o n s .

In considering the criteria, policy-makers 
ihomd carefully consider the substance abuse 
itegore.-.. Jhe rubhc is concerned about drug

imadlc and ■ -use. and wants drug offend-.-'- 
pecially pushersi punished severely, It woum , 

: shame, however, u': his sentiment made 
makers impose a no substance abuse" cr .. r  
on intermediate sanctions prograina In • 
where offenders with alcohol and drug pi- 

r;\re targeted for intermediate sanctions, r • • 
]y evidence is positive. Because of the pro ,;r-: 
•-urfews. close supervision, monitoring 
dem'u ri ! e-g i ng, the.se Unites ere liavi n •
, ,-cess roui v-nh orug oseis Jf the Hr*-- .

^ ■ .'.r.-mrssunr.tlcdtoueorgufawidely 
intensive probation supervision program.’ . 
im-pie, v.nv ;ip*inu£ui cntnmiUcd new . .' 
,v?ii!e under -.-upervisron. An evaluation << 
program suggests that persons with dru 
histories benefit ted most by the program >-• 
and Bennett i »87).

Our rosuBsencourage c otimism about t 
..fects intermediate sanctions might have o . JT.

• 'on crowding. However, we believe that tu. i 
inism ehouid be guarued. In recent years. ; 
erpercentage ci persons sentenced topi: 
nipeut offenders who are becoming'pro--rr
ly less'‘qualified" injudicial and public - \  
anything other than prison.

Also important in judging th^potential rm: 
of alternative programs is that estimates*!-. . 
bis offenders differ when the eligibility v* A 
are applied to those offenders "already in p*-!> .-

• aaopposedto •Trison-bound'’ offenders.Com • 
to the general prison population, a lesser.! 
age of the new >uimmions(our nrisbn-bour- i • 
pie) have been convicted of violent cr>: 
have long records; once, imprisoned, .< • 
serious offenders stay longer, adding in.'.;' 
bers io -;hg more i-efiou's offenders who 
earlier.- The less serious offenders are .> 
morequicltiy. AaAxeault, the prison p<-i . • /.i 
cp.nny given day-reflects the nccumu-

- these more seriSuapifenaera. if our intei a.:-;., 
sanction criteria were applied to the pom,'. : 

•: in prison on a given day as opposecHo re 
« lation being sentenced to nrisonj we wciT-i f  

fewer offenders.eligiblefcr the aiterii.ii. 
grani3. • ,

It is ffiso importont to understand - 
wpoa a iV.zeaole number • f prison-bou. 
ere is <11 verted iuM imormediate-eanc .- 
grams, the divarvi-m w-.u hot have a par v •

. target dec ten ire -vera ge population t ' 
.cnunyi-ivendnv.fore/iirrpieiuaingo.ir • 
if we diverted-from prison 25 pen.v 
prison-bound offenders (those convicti -; 
offenses sucli as DUI, court offenses a: i : : 

- lion and parole revocations >. the estimu! eu . /  
’ tion in the prison population would be • • - • 
afterop.oyear.withnosubsequentredu, . u 
the years to.follow. Alternatively, if wi- r-
the ’25 percent mentioned above and.*.' • • a i 
sentences p t »>: rsp-nu ccno c! eu of burgijr

- .. - C '•vejiiru-r;! .



.iii'i'c auto and arvgauibf?* dir i. tone withrRo prior 
:: i story of violence <35 perceni.6i.the prison-bound 
. [Tenders), the estimated reauction in the prison 
population after two'yeara would be 27 percent, 

'•vith no further reductions in the years to follow.. 
rfhese estimutea assume no other changes in the 
ypeaofclTenderesentenced to prison or sentence 

'-".gths. . ,• •
AJditi onaf ujncur.s re netoendpbteauai im­

pact ut alternative ijunctuois on the prison p ..(M- 
Jition. as^valuationst faiternative'sanction pro- 
Tams ore beginning tA .Ajow, n.:t nil offenders 
lassifie-i ;>a c ’/giu'.y ' a, cluce.»i in a.terr.a- 

lives. O lie mimes, nuu.uious parties (.‘jOnieiiiiiLH 
deluding the offender/must unanimously ftgrce •’ 
■ j place ahoffender :n on Alternative program.
I ; addition, someostVn/iori tv ha are eligible are 
.ot identified asengrole. This can happen li the 

screening process does not target oil sources of 
potential candidates for the alternative. These 
Actors reduce the number of offenders placed inr 
\Uemative sanctions. -

Furthermore, prison populations are not Btat-‘ 
ac. iMariy Btatea are increasing the length of stay 
Tor selected offenders4, potentially diminishing 
our estimated impact op ‘''front-end'.' changes, 
•.viiich are designed to impact who goes to prison 
.n the first place. As <-ames Austin, research 
director for the National Council on Crime and 
Delinquency said, “ . . , Vuch reductions can oe 
nnde. but only if a .state adjusts both the nanus- 

cions ilow and, more t mportantiy,'the length of 
:tay.”  ; .

%-.\r analyses suggc-rethe need to examine not 
only the numbers 01 eligible pnson-bound offend­
ers, out to project the impact of these "front-end’' 
changes on the prison population,;- , •

• . . <
Conclusion ' '• &  • ' 1 /

t .
. In sum, we beheve intermediate sanctions 
could relieve the prcjsurefor more prison cells 
ver the ionghaul. T'-e extent of the effect, how: 

ever, uepends greutiy on understanding what 
types •: f e'Tcnderi or?* po-ntcnccd to prison rn n 
;wen state and wiKt.icr the lec&I community 
.vi11 accept these»:ft--idem being diverted to it. if 
;ho eligible pooi recohfea so reduced by overly, 
trirt.i^nc criteria, the potential to reduce pri -on 

crowding u  r.egafea. but, I he effect on prison 
crowding 13 not the cmt -t .justification for inter­
mediate .sanctions, -.More compelling justified-

: .as. are that w.a n..-fkl-.w:tctiaas-?u match the 
ramie of crirainui behavior, inac pubiic surety 
v;ouid be served bettor by providing an aiternm 
•ivpTcr tcrious felony offenders now placed in 
traditional probation because of prison crowding, 
and that remaining in the corninunity with their 
Families might prevent seme offenders from be- 
•'.rurfnng more se rto u sc T iim r .iils .

'u r  ectimuons imp*/ in m;biu«*rs pemg urn- 
:<-d i.niin>sn<unodn./i.--n.se’ -nor* •.suiiistin- 

.; uMiivd irom usaimvie t fufondogn m a prison on 
.my given day. An admissions conort will contain 
•i ••mailer percentage efmmoie convicted of vio- 
! jrtt Crimea and of n-.-oo.y vnh i-figtny criminid 
records than those m prison ta any ;,uen uay.

. " Tb obtain an admissions cohort, v.e selected
ai fenders from the i\ PS surv ey v. no e ntered pris­
on between Oct. 1,1395 and Jan. ul, 1336. This 
gave us four montna rfdatu. if we went back fur- 
t her in time, too many offenders had already left 
cr’.son.

' ‘.Sources . ■ • -
Byrne, James 1*1. 1336, The Control Contro-

•' ocsy:-A Preliminary E’ .atnmntion.cflntensive 
.irobution Supervi xixm •• gram ; m the Unijteu 
.Atates." Federal P ro b a tio n . June,

Jrwin, 3illie, •'.nd hnwrence henneit. 1987, 
".'few Dimensions ;n Probation': 'leorgm's Ex- 
■ •critpca with Intensive Probation Supervision 
IPS)," Research i.i H'def .Viaiiington D.C.: Na- 
icnal Ldatitute of Justice. U.S. Department cl

• ustice, January.-
- Inaea, Gsristop h:: a .-.?%*■ * "'roiiie cfStaie Prison

:-r*' fnmatcs, 1986. Washington D.C.: U,S. -Depart.̂ ..;- 
ment of Justice, i3urea X c-f Justice Statistics,

. January.
McCarthy, Belinda It., ed. 1987. Intermediate 

banishments: In tensi v? Supervision, Home Con ■ 
inement, and Elect ejtinr>ce. Ne w York:

Mon3<‘y, Willow Tree Press, rnc,
• 'Petenuna. Joan. amJini'Vatjotisihr 

Criminal ‘Sehtenamt. i‘%  -6aND Cornoratton.
. U-3544-EMC. ' ' ” ■

  1985. "Probation and Felony Offenders;’
'■research In Brief. Washmgton D.tlt National In 
ct'.tuu’j of Justice, U.'S Depart meht of Justice, . 
March,*- •
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N C S L  “R e p o r t

■VERVTEW. Negative campaign advertising attracted unprecedented attention in 1988 as President Bush’s successful 
ampaign ads attacked the credibility o f opponent M ichael Dukakis. Local and state politicians continued to stage 
btilnpversial campaigns in 1989, spending m illions o f  do llars on negative ads in races fo r governors’ seats in 
/irginia and New Jersey and mayors’ offices in New Y o rk  and C leveland. W hile negative campaign advertising 
i  not a new phenomenon, the way political consultants assess negative ads has changed. M iny 
„-andidales**previously cautioned that nasty ads could result in backlash votes against them*-are now counseled that 
tegative ads command m ore viewer attention and switch m ore votes than positive ads.

And while the true merits o f  negative campaign advertising a re  arguable, there is an inarguable political reality 
now faced by candidates fo r  public office: negative ad3 are a fact o f  political life. Despite complaints from  some 
voters and legislators that "attack" ads demean the electoral process and deter voters from  participating, legal 
scholars warn that the constitutional issues raised when regulating the free speech o f candidates are difficult, if 
not impossible, lo  overcome. Even so, state legislative e fforts to regulate negative campaign ads continue.

s u r v e y  R e su lt s . The follow ing summary and table show the results o f a 50*state telephone survey conducted by 
the National Conference o f  State Legislatures in December 1989. The individuals contacted in each state were 
those working in state departments, agencies or commissions charged with enforcing election and campaign laws. 
Contacts were asked the follow ing with regard to their states: ( I )  is there a fa ir campaign practices code, voluntary’ 
o r mandator)’ , that applies to  candidates fo r state office?; (2 ) does *his code provide sanctions fo r violations?;
(3 )  are there other statutory provisions that affect negative ads (o th e r than disclaimer o r disclosure provisions)?;
( 4 )  have there been any court challenges to these provisions?; and (5 ) have there been any legislative proposals 
to regulate negative campaign ads since 1985 (responses to this question are not necessarily exhaustive). Names 
and telephone numbers o f  contacts providing in form ation are listed on the table.

LF a lr  Campaign Practices Codes: Seven state legislatures have endorsed o r adopted a fa ir campaign practices code | 
(C A , 1L, M T, N Y , W A , W V , W Y ). These codes are generally signed by candidates on a voluntary basil. Code 

|  provisions typically include a clause sim ilar to that found in Washington’s code, vowing to "not participate* In 
| •personal vilification, defamation, and o ther attacks on any opposing candidate o r party" (W A C  Sec. 390-32). The 
Connecticut G enera l Assembly enacted a voluntary code in 1974, but repealed the code in 1978. *

Laws P roh ib iting False Campaign Statements: Laws in twenty-one states (A K , CA , CO , F L  IN , LA , M A , MT, 
MN, MS, M T , NV, NC, N D , O H , O R , TN , UT , W A , W V , W I )  prohibit false campaign statements. In Michigan 
and Nevada, these prohibitions apply specifically to false incumbency designations; in Ca liforn ia , m isrepresenttuon 
o f party support is the type o f  fa lse statement prohibited. Seven state prohibitions (in  A K , CO , IN , MN, N D , O R , 
T N ) apply only to w r i t t e n  fa lse statements. Most states punish vio lations as m isdemeanors. Nebraska's campaign 
falsity statute, enacted in 1978, was repealed in 1986.

Court Chal lenges: K ey provisions o f  New Y o rk ’s Fa ir Cumpaign Code were struck down as unconstitutionally 
overbroad in V a n a s c o  v. S c h w a r t z ,  401 F. Supp. 87, a f fd  423 U .S . 1041 (1975 ). The V a n a s c o  ruling, which has 
become the leading opinion on campaign falsity statutes, held that any state regulation o f  campaign speech must 
be premised on the "actual malice" standard applicable to public figures according to N e w  Y o r k  T i m e s  C o .  v. 
S u l l i v a n , 376 U .S . 251 (1 9 64 ). Sim ilarly , Nebraska’s campaign falsity statute (N R S  Sec. 49*14,132) was ru led 
"constitutionally invalid as overbroad” by the Nebraska Supreme Court and was repealed in 1986. S e e ,  F o w l e r  v. 
N e b r a s k a  A c c o u n t a b i l i t y  C o m m i s s i o n ,  330 NAV.2d 136 (1983 ). O h io ’s current prohibition against false statements 
was ruled unconstitutional by a federa l district court in 1987 ( P e s t r a k  v. O h i o  E l e c t i o n s  C o m m i s s i o n ,  670 F.Supp. 
1368 (1 9 8 7 )) ; that ru ling is now on appeal. A successful 1989 challenge to the constitutionality o f Louisiana ’s 
false statement prohibition is also on appeal. S e e  S t a t e  v ,  B u r g e s s ,  543 S.2d 1332 (1989 ).

Legislative P roposals Since 1985: W hile  some survey contacts report increasing, bipartisan legislative interest in 
regulating negative campaign ads, others say such efforts in their states would be met with solid opposition. 
Slates where recent legislative proposals in this area have received bipartisan support include Alaska, Connecticut, 
F lorida, Iowa, Maine, M innesota, New Jersey, New Y o rk  and Pennsylvania. 1990 proposals in F lorida and New 
Jersey would require that a candidate's own voice and /o r photograph be used in campaign ads that make reference 
to an opposing candidate.

STATE LEGISLATIVE EFFOm S TO REGULATE NEGATIVE CAM! GN ADVERTISING



Th* Stit* Election Commission end 
th* Secretary of State (nvlt* you to 
subscribe and aflhar* to th* Cod* of 
Fair Campaign Practical. If you 
daair* to participate, pleat* file 
this document *a1 th the county clerk 
If you ar* running for a county 
off 1c* or with th* Secretary of State 
If you ar* running for legislative, 
statewide or fedaral office.

CODE OF FAIR 
CAMPAIGN PRACTICES

Nanas of Individuals signing thl* Cod* 
will b* provided to th* public.
STATE ELECTION C0WI5SI0N

Or. Allan S. Hammock, Chairman
Benjaafn Bryant
Tarry 0. R**d
Barbara H. Rulay
Ken Hechlar, Ex Officio Marnier

Th*r* 'era basic principles of decency, honesty and fair play which every candldata for public office in th* United State* hat a moral obligation to observe and uphold, In order that, after vigorously contested but 
fairly conducted campaigns, our citizens may exercise their constitutional right to a free choice and the 
will of th* people may be fully and clearly expressed on th* Issues before th* Country.
THEREFORE)
I SHALL CONDUCT this campaign openly and publicly, discussing the issues at I see than, presenting positions 
and policies with sincerity and frankness, and criticizing without fear or favor the record and polleiea of candidates or political parties which aerlt such criticisa.
I SHALL NOT USE OR PERMIT the use of character defamation, whispering campaigns, llbal, slander, orscurrilous attacks on any candidate or hia or her personal or family Ilf*.
I SHALL CONDEMN the use of campaign advertising or coownicatton of any sort which misrepresent*, distorts, or otherwise falsifies the facts regarding any candidate or issue raised in any campaign.
I SHALL NOT USE OR PERMIT any appeal to negative prejudice baaed on race, sex, religion, national origin, physical health statuo, or age. .
1 SHALL NOT USE OR PERMIT any dishonost or unathical practica which tanda to corrupt or undermine our 
Aamricen system of fra* elections, or which hampers or prevent* the full and fra* expression of thm-will of 
th* voters including acta intanded to hindar or prevent any eligible person from regiataring ta v*ta, or
voting, or intandad to affact voting through th# buying of influence or votes.
I SHALL NOT COERCE election help or campaign contributions for myielf or my committee or for iny-ether 
candidate from my employees or from eny person under my authority, influanoo or control.
I SHALL IMMEDIATELY AND PUBLICLY REPUDIATE support da rived from my individual or group which r*Mrt*.t*-<*n 
methods and tactics which I condemn on behelf of or in opposition to any candidacy. I shall aaaapt 
responsibility to take firm action againat any subordinate or associate mho violates any pruvi tlomref.tJrJ* 
cade or the laws governing election*.

\

t PERSONALLY SUPPORT a limit on campaign expenditures that when reasonable, sufficient and fairly applied, 
doe* not limit or restrict th* expression of idee* of. th* candidate or other* on behelf of tha candidate, but 
Instead challenges Individuals to engage in open dialogue on th* issues rather than merely to pufohute-th* 
excessive repetition of imagoi and slogan*.
ACCORDINGLY, I KILL ADHERE to th* following Halts on cai >n spending)

" AM CENERAL
U.S. Senate 1 .000 1,000,000
U.S. House of Representative* ,000 230,000Governor 1 ,01)0,000 1 ,000,000
Constitution 1 Officers 100,000 100,000
Suprams Court 123,000 123,000State Senators 23,000 25,000
House of Delegates 12,500 12,500

SHALL DEFEND AMO UPHOLD the right of svery qualified voter toparticipation in th* electoral process.
AS A PUBLIC'OFFICIAL, I PLEDGE to conduct ay official duties in the public interest of all people irithmt discrimination against any person, faction or group. Furthermore, a* a public official I pledge-not to 
utilize siy office personnel or equipment on behalf of any ballot issue or candidate.
I, th* undersigned, a candldata for election to public office in th* State of West Virginia, or th* chairperson of a political committee supporting one or nor* candidates for election, hereby volmterlly 
endorse, subscribe to, and tolamnly pledge myself to conduct this campaign in accordance with the-above 
principles and practices.

Data Signature

It 1i suggested that you might want to publicize th* fact that you have signed this Code, 
and challenge your opponent(s) to do likewise.
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147 ELECTION AND CAMPAIGN PRACTICES 
AND CRIMINAL PROVISIONS

13-35-301

13-35-230. Repealed. Sec. 407, Ch. 571, L. 1979.
History: En. 23-47-137 by Sec. 37. Ch. 334, L. 1977; R.C.M. 1947, 23-47-137.
13-35-231. Unlawful for political party to endorse judicial candi­

date. A political party may not endorse, contribute to, or make an expendi­
ture to support or oppose a judicial candidate.

History; En. 23-47-138 by Sec. 38, Ch. 334, L. 1977; R.C.M. 1947, 23-47-138; arad. Sec. 223. 
Ch. 571, L. 1979.
Cross-References Election of District Court Judges, 3-5-201,

Election of Supreme Court Justices, 3-2-101, 3-5-202.
3-2-102. Election of Justice of the Peace, 3-10-201.

Violation as misdemeanor, 13-35-103.
13-35-232. Repealed. Sec. 407, Ch. 571, L. 1979. .
History: En. 23-47-139 by Sec 39, Ch. 334, L. 1977; R.CJVI. 1947, 23-47-139.
13-35-233. Solicitation o f votes on election day. (1) It is unlawful 

for a person or a political committee to place an advertisement supporting or 
opposing a candidate or a ballot issue for use on election day. Failure to 
remove billboards, yard signs, or posters on election day is not considered a 
violation.

(2) A person convicted of c>o'.;::t=tion of votes on election day is guilty of 
a misdemeanor and 'jhall be imprisoned in the county jail for a term not to 
exceed 6 months or be fined not to exceed $1,000, or both.

His (Mr- Ea. Sec 1, Ch. 539, L. 1979.
13-30-234. Political criminal libel —  misrepresenting voting 

records. (1) It ia unlawful for any person to nuke or publish any false state­
ment or charge reflect ing on any candidate's character or morality or to 
knowingly misrepresent the voting record or position on public issues of any 
candidate. A person making such a statement or representation with knowl­
edge of it* falsity with a reckless disregard aa to whether it ia true or not 
ia guilty o f a misdemeanor.

(2) In addition to the misdemeanor penalty of subsection (1), a successful 
candidate who is adjudicated guilty of violating this section may be removed 
from office aa provided in 13-35-106 and 13-35-107.

History: Ea. Sec. 2, Ch. 539, L. 1979; uni. Sec. 1, Ch. 545, L . 1983.
Misdemeanor penalty, 46-18-212.Croaa-Raf*

Whan owner of radio station not held respon­
sible for defamatory broadcast, 27-1-811.

Part 3
Code of Fair Campaign Practices

13-35-301. Adoption o f  code o f fair campaign practices. The fol­
lowing code of fair campaign practices is adopted by Montana:

“There are basic principles of decency, honesty, and fair play that every 
candidate for public office in the United States has a moral obligation to 
observe and uphold, in order that, after vigorously contested but fairly con­
ducted campaigns, our citizens may exercise their constitutional right to a 
free and untrammeled choice and the will of the people may be fully and 
clearly expressed on the issues before the country. Therefore:
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I will conduct my campaign in the best American tradition, discussing the 
issues aa I see them, presenting my record and policies with sincerity and 
franknesB, and criticizing without fear or favor the record and policies of my 
opponent and his party Which merit such criticism.

I will defend'ahd uphold the right of every qualified American voter to full 
and equal participation in the electoral process.

I will conduct my campaign without the use of personal vilification, charac­
ter defamation, whispering campaigns, libel, slander, or scurrilous attacks on 
my opposition or his personal or family life.

I will not use campaign material of any sort which misrepresents, distorts, 
or otherwise falsifies the facts, nor will I use malicious or unfounded accusa­
tions which aim at creating or exploiting doubts, without justification, as to 
the loyalty and patriotism of my opposition.

1 will not make any appeal to prejudice based on race, sex, creed, or 
national origin.

I will not undertake or condone any dishonest or unethical practice which 
tends to corrupt or undermine our American system of free elections or which 
hampers or prevents the full and free expression of the will of the voters.

Insofar as is possible, I will immediately and publicly repudiate support 
deriving from any individual or group which resorts, on behalf of my candi­
dacy or in opposition to that of my opponent, to the methods and tactics that 
I have pledged not to use or condone.”

H U h t  Ea. See, 1, C k  475, L. 1979.
1 3 - 3 0 - 3 0 2 .  C a n d id a t e s  t o  b e  g iv e n  o p p o r t u n i t y  t o  a u b e e r ib e  t o  

c a m p a ig n  p r a c t i c e *  c o d e  —  p u b l i c i t y .  (1 )  T h e  com m iss ion er o f  cam paign  
practices sha ll p repare a  fo rm  w h ich  con ta in s th e  code  o f  fa ir  cam pa ign  p ra c ­
tices p rov id ed  fo r  in  1 3 -3 5 -3 01  an d  a  p lace  fo r  a  cand idate  t o  sign th e  fo rm  
and t o  in d ica te  th a t  th e  cand id a te  endorsee, subscribes to , a n d  pledges to  
abide b y  th e  code .

(2 ) E a c h  cand id ate  requ ired to  file sta tem en ts o r  reports  w ith  th e  com m is ­
s ioner sha ll b e  sent a  copy  o f  th is  fo rm . S ign ing th e  fo rm  is  vo lun tary , an d  
a  fa ilu re  o r  refusa l t o  sign is n o t a  v io la tion  o f  th e  election  laws. A  fo rm  sha ll 
be s e n t fo r  e a c h  e le c t io n  as s o o n  as fe a s ib le . T h e  s igned  fo rm  sh a ll be  
returned to  th e  com m issioner.

(3 ) T h e  com m iss ion er sha ll supp ly  th e  secretary o f  s ta te , th e  coun ty  regis­
trars, an d  th e  c ity  an d  tow n  c lerks w ith  form s. A ny  cand idate  n o t requ ired  
to  file w ith  th e  com m iss ion er b u t w ish ing to  subscribe to  the cod e  m ay  ob ta in

* th e  fo rm  from  th e  com m iss ion er, th e  secretary o f  s ta te , a  coun ty  reg istrar, o r  
a  c ity  o r  tow n  c le rk  and  m ay sign the  form  an d  deliver i t  t o  i h e  com m is­
sioner.

History: Ea. See. 2, Ch. 475, L . 1979.

CHAPTER 36
C O N T E S T S

Part 1 —  General P rov is ion
13-36-101. Grounds for contest of nomination or election to public office. 
13-36-102. Tuna for commencing contest.
13-36-103. Court having jurisdiction of proceedings.

13-36-104. Nomination c
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of Women Voters of Wyoming
FAIR CAMPAIGN PRACTICES STATEMENT

w
^  Every candidate for public o f f i c e  in the State of Wyoming
v  has a moral obligation to observe and uphold principles of

decency, honesty and fa ir  play, in order that, after vigorously 
contested but fa ir ly  conducted campaigns, our c i t izen s -  may 
exercise their  const i tu t iona l  right to a free and untrammeled 
choice and the w i l l  of the people may be fu l ly  and clearly  
expressed on the issues .

THEREFORE:

(1) CANDIDATES sh a ll  conduct their campaigns honestly, 
discussing the is sues ,  as they see them, without misstatement, 
presenting their record and p o l ic ie s  with s incer ity  and 
frankness, and may c r i t i c i s e  the record and posit ions of' their  
opponents or their p o l i t i c a l  part ies .  Candidates or their  
campaigns sh a ll  refrain from knowing misrepresentation-of: an 
opponent's actions,  pos it ions  or record for p c i i t i e a l  advantage.

(2) CANDIDATES shall  refrain from the use of ohar&cter 
defamation, whispering campaigns, l i b e l ,  slander, or baseless  
attacks on any candidate or his or her personal or family l i f e .

(3) CANDIDATES sh a l l  not use or permit any appear!, to 
negative prejudice based on raoe, sex, re l ig ion ,  national origin,  
physical health s tatus  or age.

(4) CANDIDATES ahall  refrain from corrupting or undermining 
our American system of free e lec t io n s ,  or that which hampers or 
prevents the f u l l  and free expression of the w i l l  of the voters 
including acts intended to hinder or prevent any eligible'person  
from register ing  to vote, enrolling to vote, or voting.

(5) CANDIDATES sh a l l  not coerce e leotion help or campaign 
contributions for themselves or for any other candidate' from 
their own or public employees.

(6) CANDIDATES sh a l l  immediately and publicly repudiate 
support deriving from any individual or group which resorts, on 
behalf of their  candidacy or in opposition to that of their  
opponents, to the methods and ta c t ic s  which vio late  th is  
statement. CANDIDATES shall  accept responsib i l i ty  for any 
subordinate who v io la te s  any provision of th is  statement or-the 
laws governing e le c t io n s .

, JSG -  0 2 /4 9 /8 0

J o s e p h  9  G o l d e n ,  P r e s i d e n t  
0 . B o x  2 8 8 2 .

Ch< .»nna, NT 82003
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F in a n c e

^>USE COMMITTEE REPO j^
Date Referred: March 1, 1991 FURTHER REFERRALS:

Date of Committee Action: h ( q

The STATE AFFAIRS Committee considered: HB 183

HOUSE BILL NO. 183 FAIR CAMPAIGN PRACTICES CODE

"An Act relating to the Fair Campaign Practices Code."

RECOMMENDATIONS: 
be replaced with_______

[ ] have attached amendments(s) 

[V] do pass 

[ ] do not pass 

[ ] no recommendations 

[ ] individual recommendations 

[ ] additional referral to th e____

[X] the same title 
.[ ] a new title

Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): 

[ ] fiscal impact___________________

APPROVES PREVIOUS: 

[ ] fiscal note(s)______

(Dept/Due)

[X] zero fiscal note iW  £j* [ ] zero fiscal note(s)
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Date of Committee Action:

The JUDICIARY Committee considered: H B J83

■IOUSE BILL NO. 183 FAIR CAMPAIGN PRACTICES CODE

"An Act relating to the Fair Campaign Practices Code."

D ate R efe rred : F eb ru a ry  18, 1992 F U R T H E R  R E F E R R A L S : F in a n c e

RECOMMENDATIONS:
be replaced with____________ H  (O  I q ^

I?fth e  same title 
_[ ] a new title

[ ] have attached amendments(s)

[ ] do pass 

[ ] do not pass 

{ ] no recommendations 

[ ] individual recommendations 

[ ] additional referral to the____ Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): ^

[ ] fiscal impact__________________________

APPROVES PREVIOUS:

[ ] fiscal note(s)______

(Dep l/Daic)

[ ] zero fiscal note 1X1 zero fiscal note(s) i/tofo*



S T A T E  O F  A L A S K A
1 9 9 2  L E G I S L A T I V E  S E S S I O N

F I S C A L  N O T E
B I L L  N O . HB 1 8 3

Revision Date:  ;_____
T itle : Fair Campaign Practices Code
Sponsor: Representative Finklestein
Requestor: House State A ffairs

u-.partment ATTecteo:_____ __
BRU: Division of Elections

mi ice ot me uovernor-t tecti ons

Component: 11-Primary and General Elections

COMPONENT SERIAL NO.
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUEFUND SOURCE: 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)
GENERAL FUNO 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHERFUND SOURCE: 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEHPORARY 0 0 0 0 0 0
Estimate of current year impact: 0
ANALYSIS: (Attach a separate page if necessary.)

Prepared by: Elizabeth Ziegler. Deputy Director___________________________ Phone: 465-4611Division: E l e c t i o n s   Date: 01/16/92
Approved by Commissioner:Agency: Office of the Governor j _ ______________   SP/ f Z
Distribution (by preparer): Leg. F in ., Legislative Sponsor, Requestor, OHB/DBR, Gov. Legis. O fc., & Impacted Agency(ies).

Rev 10/07/91 P«9e  1-----  o f -
HB183.FN
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TO: A L A S K A N  L E G I S L A T O R S
P O  B O X  V
J U N E A U ,  A K  9 9 8 1 1

F R O M :  C O N C E R N E D  A L A S K A N  D A R T  P L A Y E R S

I N  R E G A R D :  R E G U L A T I O N S  G O V E R N I N G  D A R T  P L A Y  I N  A L A S K A

R e c e n t  a c t i o n s  b y  t h e  A l c o h o l  B e v e r a g e  C o n t r o l  B o a r d  h a v e  b r o u g h t  
d r a m a t i c  a t t e n t i o n  t o  t h e  s p o r t  of darts. P l e a s e  h e l p  d a r t  p l a y e r s  by 
s u p p o r t i n g  o r  c h a n g i n g  l e g i s l a t i o n  w h i c h  w o u l d  a l l o w  t o u r n a m e n t s  t o  be 
h e l d  w i t h o u t  v i o l a t i o n  o f  A l a s k a n  s t a t u t e s .  T h e  f o l l o w i n g  f a c t s  a n d  
e x a m p l e s  w i l l  i l l u s t r a t e  w h y  d a r t s  n e e d  a n d  d e s e r v e  y o u r  s u p p o r t .

A p p r o x i m a t e l y  25 0 0  A l a s k a n  d a r t  p l a y e r s  p a r t i c i p a t e  in  l o c a l  a n d  
n a t i o n a l  l e a g u e  play. D a r t s  is a s p o r t  l i k e  b o w l i n g  a n d  m a r k s m a n s h i p  
w h e r e  s k i l l  a n d  t e c h n i q u e  a r e  c r i t i c a l  f a c t o r s  in d e t e r m i n i n g  t h e  
o u t c o m e  of  t h e  game. U n d e r  A S  1 1 . 6 6 . 2 8 0  D a r t  A s s o c i a t i o n s  h a v e  b e e n  
t h r e a t e n e d  w i t h  v i o l a t i o n s  of t h e  g a m b o l i n g  laws. B y  p r o s e c u t i n g  d a r t s  
u n d e r  t h i s  s t a t u e ,  t h e  A B C  a n d  G a m i n g  c o m m i s s i o n  is d e f i n i n g  d a r t s  as a 
g a m e  o f  c h a n c e .  T h i s  is n o t  t h e  case. B y  a d d i n g  t h e  w o r d  " D a r t s "  to 
t h e  d e f i n i t i o n  of m a r k s m a n s h i p  in A l a s k a  A d m i n i s t r a t i v e  C o d e  15 A A C  105 
160, d a r t s  w o u l d  be i m m u n e  f r o m  p r o s e c u t i o n  a n d  p l a c e d  in t h e  c a t e g o r y  
w h e r e  t h e y  b e l o n g .

D a r t  A s s o c i a t i o n s  in t h i s  s t a t e  a r e  r u n  as n o n - p r o f i t  o r g a n i z a t i o n s .  
P o s i t i o n s  o n  t h e  B o a r d  o f  D i r e c t o r s  a n d  E x e c u t i v e  B o a r d  a r e  v o l u n t a r y  
p o s i t i o n s  w h o s e  s o l d  p u r p o s e  is t o  m a n a g e  a n d  f o r m u l a t e  l e a g u e  p l a y  and 
t o u r n a m e n t s ,  n o t  u n l i k e  s o f t b a l l ,  b o w l i n g ,  a n d  p o o l .  D a r t  A s s o c i a t i o n s  
t h r o u g h o u t  t h e  s t a t e  h o s t  m a n y  c h a r i t a b l e  t o u r n a m e n t s  s u c h  as; D a r t s  for 
D i a b e t e s ,  H o s p i c e  of T a n a n a  V a l l e y ,  J e r r y ' s  K i d s  (MS), Y o u t h  League, 
C h i l e  A b u s e  a n d  Y o u t h  S c h o l a r s h i p  P r o g r a m s .

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  e x p l a i n  w h y  d a r t  p l a y e r s  n e e d  c h a n g e s  
m a d e  if t h e  s p o r t  is t o  c o n t i n u e  to  g r o w  a n d  f l o u r i s h  in  A l a s k a .  P l e a s e  
i n f o r m  m e  of a c t i o n s  n e e d e d  t o  c o r r e c t  t h i s  i n a p p r o p r i a t e  p e r s e c u t i o n .  
D a r t  p l a y e r s  a n d  t h e i r  s u p p o r t e r s  a r e  m o r e  t h a n  w i l l i n g  to  a d v o c a t e  and 
s u p p o r t  a n y  l e g i s l a t o r  o r  a g e n c y  t h a t  w i l l  b e n e f i t  t h e  s p o r t  of darts.

T h a n k  y o u  f o r  y o u r  s u p p o r t .

S i n c e r e l y
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P. 0. B o x  372 
V a l d e z ,  A K  9 9 686

F e b r u a r y  20, 1 9 9 1

H o n o r a b l e  G e n e  K u b i n a  
H o u s e  o f  R e p r e s e n t a t i v e s  
P. O. B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  K u b i n a :

A t t a c h e d  is t h e  N o t i c e  o f  V i o l a t i o n  w h i c h  w a s  s e r v e d  a t  t h e  E l k s  
L o d g e  l a s t  T h u r s d a y  e v e n i n g .

E v e r y o n e  u n d e r s t a n d s  t h e  f i r s t  p a r t  of t h e  v i o l a t i o n  c o n c e r n i n g  
t h e  u s e  o f  t h e  E l k s  L o d g e  f o r  a p u b l i c  e v e n t .  W e  d o  n o t  h a v e  
p r o b l e m  w i t h  t h a t .  T h e  p r o b l e m  o c c u r s  w h e n  d a r t s  a r e  c o n s i d e r e d  
g a m b l i n g  b e c a u s e  t h e  e n t r y  f e e  is $ 1 5 . 0 0 .  T h i s  w o u l d  p r e c l u d e  
t h e  A s s o c i a t i o n  f r o m  e v e n  h a v i n g  a d a r t  t o u r n a m e n t  a t  t h e  C i v i c  
C e n t e r .

A c c o r d i n g  t o  G a r y  W i n g ,  a n  i n v e s t i g a t o r  w i t h  A l c o h o l i c  B e v e r a g e  
C o n t r o l  B o a r d ,  a l l  f o r m s  o f  t o u r n a m e n t  p l a y  s u c h  a s  p o o l  and 
h o r s e s h o e  t o u r n a m e n t s  w i l l  b e  a f f e c t e d .  H e  s t a t e d  t h a t  a p o o l  
t o u r n a m e n t  h a d  b e e n  s h u t  d o w n  l a s t  w e e k .

W e  s u r e  w o u l d  a p p r e c i a t e  a n y t h i n g  y o u  c o u l d  d o  t o  h e l p  us. If it 
is n e c e s s a r y  f o r  t h e  d a r t  p l a y e r s  a r o u n d  t h e  s t a t e  t o  c a l l  t h e i r  
r e p r e s e n t a t i v e s ,  j u s t  let m e  k now. W e ' v e  t a l k e d  t o  p e o p l e  in 
A n c h o r a g e ,  F a i r b a n k s  a n d  K e n a i  a n d  w e ' r e  a l l  r e a d y .

V e r y  t r u l y  y o u r s ,

<



A l a s k a  S t a t e  L e g i s l a t u r e

Chairman 
State Affairs 
Committee

Legislative Council

Transportation
Committee Representative Eugene Kubina

During Session: 
State Capitol 
P.O. Box V 

Juneau, Alaska 99811 
(907) 465-4859

During Interim: 
P.O. Box 2463 

Valdez, Alaska 99686 
(907) 835-2111

M E M O

To: R e p r e s e n t a t i v e  D o n l e y ,  C h a i r
J u d i c i a r y  C o m m i t t e e

F rom: R e p r e s e n t a t i v e  G e n e  K u b i

Re.: H B  187; A n  a c t  r e l a t i n g
o f  s k i l l "  in t h e  c h a r i t

t h e  d e f i n i t i o n  o f  " c o n t e s t  
e g a m i n g  s t a t u t e s .

Date: 19 M a r c h  19 9 1

T h e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  p a s s e d  H B  187 o u t  o f  c o m m i t t e e  
t o d a y .  I w o u l d  a p p r e c i a t e  h a v i n g  t h i s  b i l l  b r o u g h t  b e f o r e  y o u r  
c o m m i t t e e  a t  t h e  e a r l i e s t  date.

I h a v e  e n c l o s e d  a c o p y  o f  t h e  b ill, s p o n s o r  s t a t e m e n t ,  p o s i t i o n  
p a p e r  f r o m  t h e  Dept, o f  C o m m e r c e ,  a n d  s e v e r a l  l e t t e r s .  If  I c a n  
p r o v i d e  a n y  o t h e r  b a c k u p ,  p l e a s e  c o n t a c t  me.

-  D IS T R I C T  S IX  -

• Chenega Bay • Chitina • Cooper Landing • Cordova • Hope • Moose Pass • Seward • Tatitlek • Valdez • Whittier •



-  A l a s k a  S t a t e  L e g i s l a t u r e

Chairman 
State Affairs 
Committee

Legislative Council

Transportation
Committee Representative Eugene Kubina

During Session: 
State Capitol 
P.O. Box V 

Juneau, Alaska 99811 
(907) 465-4859

During Interim: 
P.O. Box 2463 

Valdez, Alaska 99686 
(907)835-2111

S P O N S O R  S T A T E M E N T  

S p o n s e r :  R e p r e s e n t a t i v e  G e n e  K u b i n a

S u b j e c t :  H o u s e  B i l l  187 - C o n t e s t s  o f  S k i l l :  D a r t i n g

D a t e :  12 F e b r u a r y  1 9 9 1

H B 1 8 7  is i n t e n d e d  t o  a m e n d  A S  0 5 . 1 5 . 1 8 0 ( b )  i n  o r d e r  t o  m a k e  darts, 
a n d  o t h e r  c o n t e s t s  o f  s k i l l ,  p e r m i s s i b l e  f o r m s  o f  c h a r i t a b l e  
g a m i n g .

I n  o r d e r  t o  k e e p  t h e  c o d e  c o n s i s t e n t  t h r o u g h o u t ,  H B 1 8 7  a l s o  a m e n d s  
0 5 . 1 5 . 2 1 0 ( 7 )  t o  e x t e n d  t h e  d e f i n i t i o n  o f  c o n t e s t  o f  skill.

R a t i o n a l e :  t h i s  a m e n d a t i o n  c l a r i f i e s  t h e  c u r r e n t  l a w s  i n  o r d e r  t o
m a k e  c e r t a i n  s u c h  c h a r i t a b l e  a c t i v i t i e s ,  i n v o l v i n g  c o n t e s t s  of 
skill, a r e  w i t h i n  t h e  p r o p e r  c o n s t r u c t s  o f  s t a t e  law.

A s  t h e  l a w  c u r r e n t l y  s t a n d s ,  p r i v a t e  o r g a n i z a t i o n s  w i l l  b e  u n a b l e  
t o  c o n t i n u e  s u c h  t r a d i t i o n a l  c h a r i t a b l e  f u n c t i o n s  as d a r t  t o u r n e y s .

D i s c u s s i o n  w i t h  J o h n  H a n s o n ,  h e a d  o f  t h e  c h a r i t a b l e  g a m i n g  s e c t i o n  
o f  t h e  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g ,  D e p a r t m e n t  o f  C o m m e r c e  
a n d  E c o n o m i c  D e v e l o p m e n t ,  h a v e  r e s u l t e d  in t h e  d e v e l o p m e n t  of  t h i s  
bill.

-  D IS T R IC T  S IX  -

• Chenega Bay • Chitina • Cooper Landing • Cordova • Hope • Moose Pass • Seward • Tatitlek • Valdez • Whittier •
•* ̂ -tocu •••x
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HB 187 An A ct r e la t i n g  t o ‘ th e  d e f i n i t i o n  o f  c o n te s t  o f  s k i l l  in  th e  
c h a r i t a b le  gaming s t a t u t e s .

; * fi :!;
•I' -- ■ ,! ;
* ' ' - . 7 f >;,*/<V.V t ' •

The Departm ent o f  Commerce and Economic Deve lopm ent s u p p o r ts  passaqe o f  
House B i l l  1 8 7 .
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Judiciary

F in a n ce

OUSE COMMITTEE REPOr
Date Referred: March 4, 1991 FURTHER REFERRALS:

Date of Committee Action: /c? " *?/

The LABOR AND COMMERCE Committee considered: HB 187

HOUSE BILL NO. 187 DART TOURNAMENTS/CONTESTS OF SKILL

"An Act relating to the definition of contest of skill in the charitable gaming statutes."

RECOMMENDATIONS : 
be replaced w ith_______

[ ] have attached amendments(s)

[ ] do pass

[ ] do not pass

p*l no recommendations

[ ] individual recommendations

[ ] additional referral to the____

[ ] the same title 
.1 ] a new title

Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): ^

[ ] fiscal impact_________________________

APPROVES PREVIOUS: 

[ ] fiscal note(s)______

(Dept/Dttc)

zero fiscal note C ~De^ [ ] zero fiscal note(s)
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r  OUSE COMMITTEE REPOT ̂

Date Referred: March 21, 1991 FURTHER REFERRALS: Finance

Date of Committee Action:

The JUDICIARY Committee considered: HB 187

HOUSE BILL NO. 187 DART TOURNAMENTS/CONTESTS OF SKILL

"An Act relating to the definition of contest of skill in the charitable gaming statutes."

RECOMMENDATIONS: 
be replaced with_______ r . 5  m  i m

[ ] have attached amendments(s)

[ ] do pass

[ ] do not pass

fXf no recommendations

[ ] individual recommendations

[ ] additional referral to th e____

p<3 the same title 
_l ] a new title

Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Dqx)

[ ] fiscal impact_________________________

[ ] zero fiscal note

APPROVES PREVIOUS:

[ ] fiscal note(s)_______

(Dept/Due)

zero fiscal note(s) CDM MCAtKL ^  I



F IS C A L  N O T E

Revision Date: _________________________________ Department Affected: Commerce & Economic Dev,
Title: An Act r e la t i n g  to  th e  d e f i n i t i o n  BRU; O ccu p a tion a l L ic e n s in g  -  Garni no

o f  c o n te s t  o f  s k i l l  in  th e  c h a r i t a b le  Comporfeta? ni s t r a t i  on_____________________
9 ^ r \ r !n f t t a tu te s<  Reps. K u b in a . N a v a rre , e t  a l

S T A T E  O F  A L A S K A  L IL L  N O . HB 1R7
1991 L E G IS L A T IV E  S E S S IO N

Requestor: Re p s . K ub in a . N a v a r re , e t  a l . COMPONENT SERIAL NO. n 1 
Expenditures/Revenues: (Thousands of Dollars)

£ .

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 ..... ------ 0_______ ------ 0----------

CAPITAL 1 o 0 1 0 0 J  . 0 .1 0

REVENUE 1 U 0 0 ! 0 J ____ 1 0
FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL 0 0 0 0 0 - 0

POSITIONS:
FULL-TIME 0 0 0 0 0 n
PART-TIME
TEMPORARY

Estimate of current year impact:.
ANALYSIS: (Attach a separate page if necessary.)

Prepared By: Ann P . B oud reaux , D i r e c t o r ^ , ________________  Phone: 4 6 5 -2 5 3 4 _________________
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A p r i l  2, 1991

R o b e r t  A. H a r r i n g t o n  

I n v e s t i g a t o r

S t a t e  of A l a s k a  B o a r d  of  M a r i n e  Pilots 

D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  

P.O. B o x  D  - Lie 

Juneau, A l a s k a  99811 - 0800

HAND D E LIVERED

Re: C a p t a i n  T e r r y  K. B e n n e t t

De a r  Mr. Harrington:

This o f f i c e  r e p r e s e n t s  C a p t a i n  T e r r y  K. B ennett, 

who has a s k e d  us to r e s p o n d  to y o u r  l e t t e r  o f  F e b r u a r y  13, 

1991 (received F e b r u a r y  19, 1991).

As I u n d e r s t a n d  t h e  facts, y o u  r e c e i v e d  a c o m p l a i n t  

from C a p t a i n  B e n n e t t ' s  c o m p e t i t o r ,  the S o u t h e a s t e r n  A l a s k a  

Pilots' A s s o c iation, a l l e g i n g  that d u r i n g  the s u m m e r  of 1990 

C a p t a i n  B e n n e t t  h a d  f a i l e d  to c o l l e c t  the " p u b l i s h e d  t a r i f f "  

for m a r i n e  p i l o t  s e r v i c e s .

I n o t e  that the B o a r d  of M a r i n e  P i l o t s  has 
a u t h o r i t y  to a d o p t  "u n d e r  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  

[ —  ] s t a n d a r d s  b y  w h i c h  p i l o t a g e  fees m a y  b e  e s t a b l i s h e d . "

AS 0 8 . 6 2 . 0 2 0 ( a ) ( 1 ) .  H o w e v e r ,  the " p u b l i s h e d  tariffs" to 

w h i c h  y o u r  letter r e f e r s  w e r e  not p r o p e r l y  a d o p t e d  u n d e r  the 

A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ("APA"), b u t  s i m p l y  a p p e a r  in  

y o u r  o f f i c e ' s  p r i n t e d  b o o k l e t  of s t a t u t e s  a n d  r e g u l a t i o n s  

pe r t a i n i n g  to m a r i n e  p i l o t s  as an a d d e n d u m .

As y o u  are aware, the l e g i s l a t u r e  v e r y  b r o a d l y  

d e f i n e d  w h a t  c o n s t i t u t e s  a r e g u l a t i o n  u n d e r  the APA. S e e  
g e n e r a l l y . AS 4 4 . 62.640; K e l l y  v. Z a m e r e l l o . 486 P . 2d 906,

910 - 11 (Alaska, 1971). U n l e s s  p r o p e r l y  adopted, 

r e g u l a t i o n s  are u n e n f o r c e a b l e .  I b i d .

M r .  K e v i n  H a r r i n g t o n
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T h e  A l a s k a  S u p r e m e  C o u r t  r e c e n t l y  h a d  o c c a s i o n  to 

d i s c u s s  the d e f i n i t i o n  of a " r e g u l a t i o n "  i n  t h i s  co n t e x t :

T h e  l e g i s l a t u r e  s p e c i f i c a l l y  d e f i n e d  

" r e g u l a t i o n "  to " i n c l u d e [] ... ' p o l i c i e s '  ... 

a n d  the like, that h a v e  the e f f e c t  o f  rules, 
o r d ers, r e g u l a t i o n s  or s t a n d a r d s  o f  g e n e r a l  

a p p l i c a t i o n ." A S  4 4 . 6 2 . 6 4 0 ( a ) ( 3 ) .  I n d i c i a  
for i d e n t i f y i n g  a " r e g u l a t i o n  i n c l u d e  (1) 

w h e t h e r  the p r a c t i c e  i m p l e m e n t s ,  i n t e r p r e t s  
o r  m a k e s  s p e c i f i c  the l a w  e n f o r c e d  or  

a d m i n i s t e r e d  b v  the s t a t e  a o e n c v . a n d  (2) 

w h e t h e r  the p r a c t i c e  " a ffects t h e  p u b l i c  or 

is u s e d  b y  the a g e n c y  in d e a l i n g  w i t h  the 

p u b l i c . "

G i l b e r t  v. State, D e p ' t  of Fish & G a m e . ____ P . 2d  ____ , Op. No.

3649, a t  13 - 14 (December 7, 1990) (emph a s i s  a n d  e l l i p s e s  
o r i g i n a l ) , c i t i n g  Kenai P e n i n s u l a  F i s h e r m e n ' s  C o -o p  A s s ' n  v. 

State. B o a r d  of F i s h e r i e s . 628 P. 2d 897, 905 (Alaska 1981).

T h e  " p u b l i s h e d  tariff" a p p e a r s  i n d i s p u t a b l y  to b e  a 

" s t a n d a r d  of g e n e r a l  a p p l i c a t i o n "  w h i c h  " m a k e s  s p e c i f i c  the 

l a w  e n f o r c e d  or a d m i n i s t e r e d  by" the A l a s k a  B o a r d  of M a r i n e  
Pilots. In  o r d e r  to b e  valid, therefore, t h e  " p u b l i s h e d  

tariff" m u s t  h a v e  b e e n  p r o p e r l y  a d o p t e d  as a  r e g u l a t i o n  u n d e r  

the A P A  - w h i c h  it w a s  not. K e l l y  v. Z a m e r e l l o . 486 P . 2d at 

910 - 11. As  the S u p r e m e  C o u r t  r e c e n t l y  no t e d ,  w h e r e  a 

r e g u l a t i o n  h a s  n o t  b e e n  p r o p e r l y  adopted,

' [t]here c a n  b e  no f u t u r e  r e l i a n c e  o n  this 

p a r t i c u l a r  p o l i c y  or o p t i o n  e i t h e r  i n  t h e  

r e g u l a t i o n - m a k i n g  p r o c e s s  or as a b a s i s  for 

e m e r g e n c y  o r d e r s  u n t i l  the p r o c e d u r e s  

r e q u i r e d  b y  the A P A  are o b s e r v e d . '

G i l b e r t . Op. No. 3649 at  15, q u o t i n g  K enai P e n i n s u l a  

F i s h e r m e n ' s  C - o p . 628 P . 2d at 906.

Thus, it is our c o n c l u s i o n  th a t  t h e  c o m p l a i n t  b y  

C a p t a i n  B e n n e t t ' s  c o m p e t i t o r  d o e s  n o t  p r o v i d e  a b a s i s  f o r  a n y  

a c t i o n  b y  y o u r  o f f i c e .  Further, the c o u r t s  w o u l d  l o o k  
a s k a n c e  at a n y  a t t e m p t  to e n f o r c e  these i n v a l i d  r e g u l a t i o n s  

t h r o u g h  the " b o o t s t r a p "  of 12 A A C  56.140, r e f e r e n c e d  i n  y o u r  

letter. As  v a l i d  r a tes h a v e  n o t  b e e n  a d o p t e d  b y  the Board, 

the r e g u l a t i o n  to a p p l y  is 12 A A C  56.130.

M r .  K e v i n  H a r r i n g t o n
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It is also w o r t h  noting that t h e  B o a r d  o f  M a r i n e  

P i l o t s  p r o b a b l y  no l o n g e r  has the a u t h o r i t y  to a d o p t  a n d  

e n f o r c e  s p e c i f i c  tariffs. E v e n  if the p r o p e r  p r o c e d u r e s  w e r e  
followed, t h e  A P A  p r o v i d e s  that r e g u l a t i o n s  are:

n o t  v a l i d  or e f f e c t i v e  u n l e s s  c o n s i s t e n t  w i t h  

the s t a t u t e  a n d  r e a s o n a b l y  n e c e s s a r y  t o  c a r r y  
o u t  the p u r p o s e  of the statute.

A S  4 4 . 6 2 . 0 3 0 .

T h e  B o a r d  p r e v i o u s l y  h a d  a u t h o r i t y  to " r e g u l a t e  

p i l o t  f e e s "  u n d e r  fo r m e r  AS 08.62.040(a) (4), § 2 c h  106 SLA 
1970. H o w e v e r ,  the l e g i s l a t u r e  r e m o v e d  th i s  a u t h o r i t y ,  and 
n o w  the B o a r d  o n l y  has a u t h o r i t y  to:

A d o p t  r e g u l a t i o n s  u n d e r  the A d m i n i s t r a t i v e  
P r o c e d u r e  A c t  (AS 44.62) e s t a b l i s h i n g  

s t a n d a r d s  b v  w h i c h  p i l o t a g e  f e e s  m a y  b e  

e s t a b l i s h e d  [...]

AS 0 8 . 6 2 . 0 4 0 ( a )  (4), §§ 2, 3 c h  143 S L A  1980 ( e m p h a s i s  added).

It is l i k e l y  that e v e n  h a d  the " p u b l i s h e d  t a riffs" 

b e e n  p r o p e r l y  a d o p t e d  u n d e r  the APA, the c o u r t s  w o u l d  n o t  
a l l o w  the B o a r d  to go b e y o n d  its a u t h o r i t y  to " e s t a b l i s h  [] 

s t a n d a r d s "  b y  w h i c h  p i l o t s  a n d  p i l o t  a s s o c i a t i o n s  m a y  s e t  the 
rates c h a r g e d  to their c u s t o m e r s .  T h e  l e g i s l a t u r e  g r e a t l y  

r e d u c e d  the B o a r d ' s  a u t h o r i t y  in this a r e a  w i t h  t h e  1980 

a m e n d m e n t s  to A S  08.62.040.

Thus, a d o p t i o n  of "pilo t a g e  fees" i n s t e a d  of  

" s t a n d a r d s  b y  w h i c h  p i l o t a g e  fees m a y  b e  e s t a b l i s h e d "  w o u l d  

b e  i n c o n s i s t e n t  w i t h  statute, not r e a s o n a b l y  n e c e s s a r y  to 

c a r r y  o u t  the s t a t u t o r y  purpose, a n d  u n e n f o r c e a b l e .  K e l l y  v. 

Z a m e r e l l o . s u p r a : State. D O T / P F  v. A l v e s k a  P i p e l i n e  S e r v i c e  

C o m p a n y . 7 2 3  P . 2d  76, 78 (Alaska 1986).

Last l y ,  I m u s t  n o t e  that a n y  a t t e m p t  b y  t h e  B o a r d  

to e n f o r c e  the " p u b l i s h e d  tariff" w o u l d  r u n  a f o u l  o f  b o t h  
s t a t e  a n d  f e d e r a l  a n t i t r u s t  laws. Th i s  is a n  a r e a  w h i c h  is 

s o m e  s e n s i t i v i t y  to this Board, w h i c h  is p r e s e n t l y  b e i n g  sued 

in f e d e r a l  c o u r t  for a l l e g e d  v i o l a t i o n s  of t h e  a n t i t r u s t  
laws.

M r .  K e v i n  H a r r i n g t o n
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The c o m p l a i n t  b y  C a p t a i n  B e n n e t t ' s  c o m p e t i t o r  

a m o u n t s  to a r e q u e s t  that the B o a r d  e n f o r c e  the f i x i n g  o f  

p r i c e s  for m a r i n e  p i l o t  services. T h e  fi x i n g  of p r i c e s  b y  
c o m p e t i t o r s  is a n  i l l e g a l  h o r i z o n t a l  r e s t r a i n t  o f  t r a d e  u n d e r  

b o t h  the S h e r m a n  Act, 15 U S C  § 1, a n d  the A l a s k a  M o n o p o l i e s  
Act, A S  45.50.560. T h e  B o a r d ' s  s a n c t i o n i n g  of, a n d  

p a r t i c i p a t i o n  in, the fi x i n g  of p i l o t  c h a r g e s  w o u l d  v i o l a t e  

the a n t i t r u s t  l a w s  u n l e s s  this a c t i v i t y  f a l l s  w i t h i n  o n e  of 
the rec o g n i z e d  e x c e p t i o n s .  G o l d f a r b  v. V i r g i n i a  S t a t e  B a r . 
421 US 773 (1975) .

T h e r e  is o n l y  o n e  e x c e p t i o n  w h i c h  c o u l d  a p p l y  here, 

the state a c t i o n  d o c t r i n e .  S i m p l y  put, the a n t i t r u s t  l a w s  

a r e  not i n t e n d e d  to r e s t r a i n  s t a t e  r e g u l a t o r y  a c t ion, n o r  to 

i m p o s e  l i a b i l i t y  o n  t h o s e  w h o  act in  a n t i c o m p e t i t i v e  w a y s  

b e c a u s e  they a r e  r e q u i r e d  to d o  so b y  a s t a t e  r e g u l a t o r y  

agency. ■ Parker v. B r o w n . 317 US 341 (1941) ( S herman A c t ) ;  AS 

45.50.572(g) (Alaska M o n o p o l i e s  Act). However, t h e  s t a t e  
a c t i o n  d o c t r i n e  is n o t  a b l a n k e t  immunity:

The n a t i o n a l  p o l i c y  in f a v o r  of c o m p e t i t i o n  

c a n n o t  b e  t h w a r t e d  b y  c a s t i n g  a g a u z y  c l o a k  

of s t a t e  i n v o l v e m e n t  o v e r  w h a t  is e s s e n t i a l l y  

a p r i v a t e  p r i c e - f i x i n g  a r r a n g e m e n t .  As 

Parker teaches, "a state do e s  n o t  g i v e  

i m m u n i t y  to t h o s e  w h o  v i o l a t e  the S h e r m a n  A c t  

b y  a u t h o r i z i n g  t h e m  to v i o l a t e  it, or b y  

d e c l a r i n g  t h a t  t h e i r  a c t i o n  is l a w f u l  [...]"

C a l i f o r n i a  L i q u o r  D e a l e r s  v. M i d c a l  Aluminum. I n c . . 4 4 5  US  97 
(1980).

The s t a t e  a c t i o n  d o c t r i n e  is a p p l i e d  t h r o u g h  a 

"rigorous t w o - p r o n g e d  test." Parker. T h e  c h a l l e n g e d  

r e s t r a i n t  of t r a d e  m u s t  b e  o n e  w h i c h  is " c l e a r l y  a r t i c u l a t e d  

a n d  a f f i r m a t i v e l y  e x p r e s s e d  as s t a t e  p o l i c y "  b y  the 

legislature. L a f a y e t t e  v. L o u i s i a n a  Power & L i g h t  C o . . 435 

US 389, 410 (1978) (opinion of Brennan, J.).

[Tjhis i s s u e  r e q u i r e s  a t w o - s t e p  a n a l y s i s :

First, w h e t h e r  t h e  a c t i v i t y  c o m p l a i n e d  of is 
a u t h o r i z e d ;  second, w h e t h e r  the s t a t e  i n t e n d s  

to d i s p l a c e  c o m p e t i t i o n  w i t h  r e g u l a t i o n .  .

L a n c a s t e r  C o m m u n i t y  H o s p i t a l  v. A n t e l o p e  V a l l e y  M e d i c a l

G r o u p . ____ F.2d ____ , 60 B N A  T r a d e  R e g u l a t i o n  R e p o r t s  174, 175.
n.4 (9th C i r c u i t  1991) .

M r .  K e v i n  H a r r i n g t o n
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If this test is met, t h e  a n t i c o m p e t i t i v e  c o n d u c t  
a d d i t i o n a l l y  "must b e  a c t i v e l y  s u p e r v i s e d  b y  t h e  S t a t e  

i t s e l f . "  I b i d : see also C a l i f o r n i a  L i q u o r  D e a l e r s . 445 U S  at 
105 a n d  P a t r i c k  v. B u r a e t t . 4 8 6  U S  94 (1988). O n l y  if all 
the f a c t o r s  n o t e d  are p r e s e n t  d o e s  the s t a t e  a c t i o n  d o c t r i n e  

a p p l y  to e x e m p t  p r i c e - f i x i n g  f r o m  the a n t i t r u s t  laws.

O n  the first prong, as n o t e d  e a r l i e r ,  the 

l e g i s l a t i v e  p o l i c y  as st a t e d  i n  A S  0 8 . 6 2 . 0 4 0 ( a )  (4) is not 

" f o r t h r i g h t l y  sta t e d  and c l e a r  in its p u r p o s e , " C a l i f o r n i a  

L i q u o r  D e a l e r s  at 105, if that p u r p o s e  is to  a l l o w  t h e  B o a r d  

to s e t  rates. C o m p a r e . N e w  M o t o r  V e h i c l e  B o a r d  v. O r r i n  W. 

Fox C o ., 439 U S  96 (1978) (state l a w  c l e a r l y  r e q u i r e d  state 

a p p r o v a l  o f  l o c a t i o n s  for n e w  a u t o m o b i l e  d e a l e r s h i p s )  and 
S o u t h e r n  M o t o r  C a r r i e r s  R a t e  C o n f e r e n c e  v. U n i t e d  S t a t e s . 471 

US 48 ( c o l l e c t i v e  rate m a k i n g  " c l e a r l y  s a n c t i o n e d  b y  the 
l e g i s l a t u r e " ) .

T h e  A l a s k a  l e g i s l a t u r e  s u b s t a n t i a l l y  l i m i t e d  the 

B o a r d ' s  p r i o r  a u t h o r i t y  to " r e g u l a t e  p i l o t  f e e s "  w h e n  it 

a m e n d e d  t h e  statute. Now, it o n l y  a l l o w s  t h e  B o a r d  to 

" e s t a b l i s h  s t a n d a r d s  b y  w h i c h  p i l o t a g e  fees m a y  be  

e s t a b l i s h e d . "  AS  08.62.040(a) (4). A l l o w i n g  t h e  B o a r d  to 

e s t a b l i s h  s t a n d a r d s  b y  w h i c h  p i l o t s  m a y  s e t  t h e i r  o w n  fees is 
not a " c l e a r l y  a r t i c u l a t e d  a n d  a f f i r m a t i v e l y  e x p r e s s e d "  s t ate 

p o l i c y  in f a v o r  of p r i c e - f i x i n g . P a r k e r .

O n  t h e  second prong, r e v i e w  o f  t h e  P i l o t  A c t  does 

not i n d i c a t e  a n  " a f f i r m a t i v e l y  e x p r e s s e d  a n d  c l e a r l y  

a r t i c u l a t e d "  s tate p o l i c y  to d i s p l a c e  c o m p e t i t i o n  in  the 

p i l o t  i n d u s t r y  w i t h  s t a t e  regula t i o n .  L a f a v e t t e : C a l i f o r n i a  

L i q u o r  D e a l e r s . T h e  s t a t u t e  p r o v i d e s  a  d e  m i n i m u s  f r a m e w o r k  

for r e g u l a t i o n  b y  the Board. C o m p a r e , e . o . . A S  0 8 . 6 2  w i t h  AS' 

42.05 (Alaska Public U t i l i t i e s  C o m m i s s i o n ) . T h e  s t a t u t o r y  

c h a n g e  d i s c u s s e d  a b o v e  cuts a g a i n s t  a f i n d i n g  t h a t  the second 

prong of  t h e  Parker test is met.

Last, ev e n  if b o t h  of t h e s e  p r o n g s  w e r e  met, it 
m u s t  b e  s h o w n  that the t h e  a n t i c o m p e t i t i v e  c o n d u c t  a t  issue 

is " a c t i v e l y  s u p e r v i s e d  b y  the S t a t e  i t s e l f . "  L a n c a s t e r  

C o m m u n i t y  H o s p i t a l . T h i s  r e q u i r e s  a c o n c r e t e  s h o w i n g  that 

the S t a t e  actually, actively, and c o n s i s t e n t l y  r e g u l a t e s  the 
a c t i v i t y  i n  quest i o n .  P a t r i c k .

M r .  K e v i n  H a r r i n g t o n
A p r i l  2 ,  1 9 9 1  p .  5



As f a r  as I h a v e  b e e n  a b l e  to a s c e r t a i n ,  d u r i n g  the 

l a s t  d e c a d e  t h e  B o a r d  has n o t  t aken a n y  s u p e r v i s o r y  a c t i o n  

i n v o l v i n g  p i l o t  fees w h a t s o e v e r .  Indeed, the S o u t h e a s t e r n  
A l a s k a  Pilots' A s s o c i a t i o n  has c o n s i s t e n t l y  p a i d  i t s  c o n t r a c t  

p i l o t s  fees w h i c h  a r e  r o u g h l y  30% to 40% b e l o w  t h e  " p u b l i s h e d  

t a r i f f s . "  T h e r e  h a s  b e e n  no s u p e r v i s i o n  - or c r i t i c i s m  - o f  

this p r a c t i c e  b y  the B o a r d  of M a r i n e  Pilots.

Thus, it a p p e a r s  that a n y  a t t e m p t  b y  t h e  B o a r d  to 

e n f o r c e  the " p u b l i s h e d  tariffs" w o u l d  v i o l a t e  b o t h  f e d e r a l  
a n d  state a n t i t r u s t  laws.

U n d e r  t h e s e  c i r c u m s t a n c e s ,  C a p t a i n  B e n n e t t  

r e s p e c t f u l l y  r e q u e s t s  th a t  y o u  se e k  the a d v i c e  o f  l e g a l  
c o u n s e l  b e f o r e  p r o c e e d i n g  a n y  f u r t h e r  w i t h  this p a r t i c u l a r  

inv e s t i g a t i o n .  I w o u l d  of c o u r s e  b e  v e r y  glad to d i s c u s s  

t h i s  m a t t e r  w i t h  y o u r  counsel.

S i n c e r e l y  yours,

D I L L O N  & F I N D L E Y

R D M / o t h

cc: G a r y  A m e n d o l a ,  A s s i s t a n t  A t t o r n e y  G e n e r a l

M r .  K e v i n  H a r r i n g t o n
A p r i l  2 ,  1 9 9 1  p .  6



A L A S K A  S T A T E  L E G I S L A T U R E

HYDEIl
KETCHIKAN
KUPREANOF
MEYEKSCHUCK
PETERSBURG
SAXMAN
WRANGELL

ELECTIVE DISTRICT 1

R e p r e s e n t a t i v e  C h e r i  L .  D a v i s

P.O. BOX 5723 
KETCHIKAN, AK 99901 
PHONE 225-6304
DURING SESSION 
P.O. BOX V
STATE CAPITOL BUILDING 
JUNEAU, AK 99811 
PHONE 465-3421

HOME

MEMORANDUM

TO: Representative Dave Donley,
Chairman, Judiciary Committee ' • /)

FROM: Representative Cheri Davis ^

DATE: April 9, 1991

RE: Scheduling of House Bill 194

Please accept this memorandum as my request for House Bill 194 to 
be scheduled for a hearing in your committee.

The version of the bill that you will be hearing in your committee is 
a compromise between pilots and the industry, except for 
regionalization. The regionalization issue will be worked on later 
this week.

If you have any questions, please do not hesitate to contact me.



D E P T .  O F  E N V I R O N M E N T A L  C O N S E R V A T I O N

tYALItKJ. HICKtL, UUVtRNUK

April 18, 1991

BILL NUMBER: CSHB 194 (L&C)

TITLE: Relating to the Board of Marine Pilots, marine pilots, and marine pilot 
organizations; and providing for an effective date.

DEPARTMENT POSITION: Support with amendment

ANALYSIS: This bill clarifies and strengthens the authority of the Marine Pilots Board.
Its passage would insure that competent marine pilots would be on board 
certain vessels in Alaska State waters, thus increasing the level of safety 
of vessel operations and protecting our marine environment.

The Department of Environmental Conservation believes that the 
mandatory use of local marine pilots with knowledge of the area in which 
th9y operate is an integral part of oil spill prevention. State licensed pilots 
was a major recommendation of both the Alaska Oil Spill Commission 
(Recommendation #20) and the States/British Columbia Oil Spill Task 
Force (Recommendation #15).

PROPOSED AMENDMENT: The Department would propose that the bill be amended
to require the Board consult with DEC in establishing 
training standards for those marine pilots and deputy 
marine pilots operating in regions where there is 
crude oil tanker traffic.



T E S T I M O N Y  OF 
P A U L  G. K I R C H N E R  

G E N E R A L  COU N S E L ,  A M E R I C A N  PILOTS' A S S O C I A T I O N
ON

H O U S E  B I L L  194 

A p r i l  18, 1991

My na m e  is P a u l  G. K i r c h n e r .  I am w i t h  the l a w  f i r m  of 

K u r r u s  & K i r c h n e r  in W a s h i n g t o n ,  D.C. and s erve as G e n e r a l  C o u n s e l  

to the A m e r i c a n  Pilo t s '  A s s o c i a t i o n  (APA). It is a p l e a s u r e  to 

t e s t i f y  h e r e  t o d a y  on b e h a l f  of the A P A  on House Bill 194, the 

p r o p o s e d  " A l aska M a r i n e  P i l o t a g e  Act."

I N T E R E S T  O F  T H E  A P A

T h e  A P A  is a n a t i o n a l  t r a d e  a s s o c i a t i o n  c o m p o s e d  of s t a t e  

p i l o t  a s s o c i a t i o n s  l o c a t e d  in e a c h  of the coastal s t a t e s  and the 

t h r e e  g r o u p s  of p i l o t s  o p e r a t i n g  in the G r e a t  Lakes u n d e r  the 

a u t h o r i t y  of the U n i t e d  S t a t e s  C o a s t  Guard. T h e r e  are 57 s t a t e  

p i l o t  a s s o c i a t i o n s  in the APA. T h e y  c o n t a i n  a total o f  a p p r o x i­

m a t e l y  1 , 0 5 0  licensed, a c t i v e  p i l o t s .

A m o n g  the o b j e c t i v e s  o f  the A P A  is the p r o m o t i o n  of  p u b l i c  

s a f e t y  a n d  p r o t e c t i o n  of life, p r o p e r t y  and the e n v i r o n m e n t  

t h r o u g h  m e a s u r e s  t o  m a i n t a i n  a n d  s t r e n g t h e n  the s t ate p i l o t a g e  

system. The f o u n d a t i o n  of th a t  system, and the p r i m a r y  r e a s o n  

for the t r a d i t i o n a l l y  hi g h  s t a n d a r d s  of the s t ate p i l o t  p r o f e s s i o n ,

LEGISLATURE OF THE STATE OF ALASKA
HOUSE JUDICIARY COMMITTEE
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is e f f e c t i v e  state r e g u l a t i o n .  For t h a t  r e a s o n ,  the A P A  w h o l e­

h e a r t e d l y  supports Alaska, o r  a n y  o t h e r  state, a s s e s s i n g  its 

p i l o t a g e  s t a t u t e  and r e g u l a t i o n s  and m a k i n g  i m p r o v e m e n t s  w h e r e  

n e c e s s a r y  or a p p r o priate. We are h a p p y  to r e n d e r  a n y  a s s i s t a n c e  

t h a t  we can in such e f forts. The p e r s p e c t i v e  that t h e  A P A  c a n  

o f f e r  is its f a m i l i a r i t y  w i t h  the e x p e r i e n c e s  o f  the p i l o t a g e  

s y s t e m s  of o ther states and an u n d e r s t a n d i n g  of the f e d e r a l  

g o v e r n m e n t ' s  role in p i l o t a g e  and how it a f f e c t s  s t a t e  p i l o t a g e  

r e g u l a t i o n .

W e  have followed c l o s e l y  the e f f o r t s  of the S t a t e  of  A l a s k a

t o  r e a s s e s s  and upgrade its p i l o t a g e  r e g u l a t o r y  system. As t h i s

p r o c e s s  has entered the l e g i s l a t i v e  p h a s e ,  the A P A  m e m b e r  g r o u p s

in A l a s k a ,  the S o u t h e a s t e r n  A l a s k a  Pilots' A s s o c i a t i o n  a n d  the

S o u t h w e s t  A l a s k a  Pilots' A s s o c i a t i o n ,  h a v e  k e p t  us a p p r i s e d  of 
#

the iss u e s  that have be e n  rai s e d  and the l e g i s l a t i o n  t h a t  has 

b e e n  p r o p o s e d  o r  introduced, p a r t i c u l a r l y  H.B. 194.

G E N E R A L  C O M M E N T S  O N  H . B . 194

T h e  A P A  c o n g r a t u l a t e s  R e p r e s e n t a t i v e  D a v i s  and the o t h e r  

s p o n s o r s  of H.B. 194. This bill, in o u r  o p i n i o n ,  s i g n i f i c a n t l y  

i m p r o v e s  the State's p r e s e n t  p i l o t a g e  r e g u l a t o r y  system. It 

p r o v i d e s  for: a strong p i l o t  b o a r d  w i t h  s u f f i c i e n t  s t a t u t o r y

a u t h o r i t y  and direction, r e g u l a t e d  t a r i f f  ra t e s ,  m e a n i n g f u l  

l i c e n s i n g  and training r e q u i r e m e n t s ,  o v e r s i g h t  of p i l o t  o r g a n i z a­

ti o n s ,  and effective p e n a l t i e s  for v i o l a t i o n s  of the S t a t e ' s  

c o m p u l s o r y  pilotage r e q u i rement. T h e s e  a r e  the e s s e n t i a l s  of an 

e f f e c t i v e  state pilotage system.
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W e  are also pleased that H.B. 194 c l e a r l y  r e c o g n i z e s  th a t  

p i l o t s  p e r f o r m  a vital p u b l i c  s e r v i c e  t h a t  is e s s e n t i a l  to n a v i g a­

tio n  safety, to the p r o t e c t i o n  or the m a r i n e  e n v i r o n m e n t  and the 

p e r s o n s  and p r o p e r t y  of the S t a t e ' s  c i t i z e n s ,  a n d  to the e c o n o m i c  

w e l l - b e i n g  of the State. It is i m p o r t a n t  t h a t  the s h i p p i n g  

i n d u s t r y  and the public, g e n e r a l l y ,  u n d e r s t a n d  the ro l e  of the 

s t a t e  p i l o t  and the S t a t e ' s  c o m p e l l i n g  i n t e r e s t  in r e g u l a t i n g  the 

p i l o t a g e  of v e s sels m o v i n g  in its w a t e r s .

W i t h  o u r  s u p p o r t  tor H.B. ly4, we o t t e r  the f o l l o w i n g  s p e c i f i c  

c o m m e n t s  on several items in the bill.

C O M M E N T S  ON S P E C I F I C  P R O V I S I O N S  O F  H.B. 194

1. S e c t i o n  1 - Findings

T h e  A P A  r e c o m m e n d s  t h a t  all s t a t e  p i l o t a g e  s t a t u t e s  c o n t a i n  

a s t r o n g  s t a t e m e n t  of l e g i s l a t i v e  f i n d i n g s  a n d  intent. It is not 

clear, however, w h e t h e r  the s t a t e m e n t  of  f i n d i n g s  in S e c t i o n  1 w i l l  

be codified. If, in its p r e s e n t  form, it is not to be p l a c e d  in 

the p i l o t a g e  statute, we w o u l d  r e c o m m e n d  t h a t  it be r e c o n s t i t u t e d  

as a s e p a r a t e  s e c t i o n  in AS 08.62. The f i n d i n g s  s h o u l d  be  r e a d i l y  

a v a i l a b l e ,  bo t h  p r a c t i c a l l y  a n d  as a m a t t e r  of law, to g u i d e  the 

p i l o t  board and to those w h o  a r e  a f f e c t e d  b y  the p i l o t a g e  s t a t u t e .

F i n d i n g  n u m b e r  (2) c o u l d  p e r h a p s  be s t a t e d  m o r e  cl e a r l y .  The 

e s s e n t i a l  s e r v i c e  that p i l o t s  p r o v i d e  to the s t a t e  is the e x e r c i s e  

o f  i n d e p e n d e n t  judgment in w h i c h  t h e  p u b l i c  i n t e r e s t  will a l w a y s  

t a k e  p r e c e d e n c e  over the i n t e r e s t s  of the v e s s e l  o p e r a t o r  or o f  

t he p i l o t  w h e n e v e r  a c o n f l i c t  a m o n g  t h e s e  i n t e r e s t s  m a y  arise.



-  4 -

A l t h o u g h  w e  w o u l d  a gree that p i l o t s  c a n  b e s t  e x e r c i s e  s u c h  i n d e­

p e n d e n c e  of j u d g m e n t  w h e n  t h e y  o p e r a t e  as i n d e p e n d e n t  c o n t r a c t o r s ,  

the e m p h a s i s  s h o u l d  be on the former.

F i n d i n g  n u m b e r  (6) p a r t i c u l a r l y  h i g h l i g h t s  the v a l u e  of c o d i­

fying the s t a t e m e n t  of f i n d i n g s .  In s i t u a t i o n s  w h e n  the a u t h o r i t y  

of the p i l o t  b o a r d  may be c a l l e d  into q u e s t i o n ,  it w o u l d  be i m­

po r t a n t  to be able to r e f e r  to the l e g i s l a t u r e ' s  d i r e c t i o n  th a t  

the B o a r d ' s  a u t h o r i t y  is b r o a d  and e x t e n d s ,  s p e c i f i c a l l y ,  to 

e s t a b l i s h i n g  p i l o t a g e  r e g i o n s ,  t a r i f f s ,  and t r a i n i n g  and l i c e n s i n g  

crite r i a .

F i n d i n g  n u m b e r  (8) is a u s e f u l  a n d  i m p o r t a n t  s t a t e m e n t .  Not 

o n l y  does it a c c u r a t e l y  d e s c r i b e  the role th a t  p i l o t  o r g a n i z a t i o n s  

s h o u l d  p l a y  in a state s y s tem, it p r o v i d e s  the p r e d i c a t e  for 

s t a t e  r e g u l a t i o n  and r e c o g n i t i o n  of p i l o t  o r g a n i z a t i o n s .

2. S e c t i o n  4 - Powers and D u t i e s  of the B o a r d

This is a good m i x  of s p e c i f i c  s t a t u t o r y  d i r e c t i o n  as t o  the 

things t h a t  the board m u s t  d o  a n d  b r o a d  d i s c r e t i o n  as t o  the 

things that the board m a y  d o  in c a r r y i n g  out the p u r p o s e s  a n d  

p o l i c y  of the statute. B o t h  are n e c e s s a r y  f e a t u r e s .

Ideally, a g r a n t  o f  a u t h o r i t y  c o u l d  be p e r m i s s i v e  o n l y  so  

that a p i l o t  b o a r d  or a n y  o t h e r  a d m i n i s t r a t i v e  b o d y  w o u l d  h a v e  

the f l e x i b i l i t y  to a p p l y  the l e g i s l a t i v e  w i l l  to c h a n g i n g  c i r c u m­

stances. The actual do e s  n o t  a l w a y s  e q u a l  the ideal, h o w e v e r .  

T h ere h a v e  be e n  some u n f o r t u n a t e  o c c a s i o n s  in s t a t e  p i l o t a g e  

r e g u l a t i o n  in w hich a s t a t e  p i l o t  b o a r d  has, for v a r i o u s  r e a s o n s ,  

not do n e  w h a t  a p ilot b o a r d  s h o u l d  d o  and, s p e c i f i c a l l y ,  not w h a t
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it w a s  i n t e n d e d  to do by the l e g i s l a t u r e .  P r o p o s e d ,  r e e n a c t e d  

A S  0 8 . 6 2 . 0 4 0  takes the p r o p e r  a p p r o a c h  e x p a n d i n g  the f u n c t i o n s  

t h a t  the b o a r d  must p e r f o r m  u n d e r  p a r a g r a p h  (a) w h i l e  c o n t i n u i n g  

t h e  b o a r d ' s  autho r i t y  in p a r a g r a p h  (b) t o  do t h o s e  o t h e r  t h i n g s  

t h a t  the b o a r d  m a y  d e t e r m i n e  a r e  a p p r o p r i a t e  or n e c e s s a r y ,  p a r t i c­

u l a r l y  in r e s p o n s e  to c h a n g i n g  c i r c u m s t a n c e s .

The language of p a r a g r a p h  (b) c o u l d  p o s s i b l y  be r e v i s e d ,  

h o w e v e r ,  to make clear the e x p a n s i v e  n a t u r e  o f  the b o a r d ' s  d i s c r e­

t i o n a r y  authority. We u n d e r s t a n d  t h a t  the a p p a r e n t l y  b r o a d  

a u t h o r i t y  g r a n t e d  in the p r e s e n t  A S  0 8 . 6 2 . 0 4 0 ( b ) ,  w h i c h  is c o n­

t i n u e d  in the bill, has n o t  b e e n  i n t e r p r e t e d  as s u c h  b y  the 

S t a t e ' s  O f f i c e  of Att o r n e y  G e n e r a l .  T h e  f o l l o w i n g  l a n g u a g e  is 

s u g g e s t e d  to broaden the s c o p e  of p a r a g r a p h  (b):

(b) The board m a y  m a k e ,  a d o p t  and e n f o r c e  a l l  r u l e s  
and r egulations that it d e e m s  r e a s o n a b l e ,  n e c e s s a r y  a n d  
e x p e d i e n t  for c a r r y i n g  o u t  the p r o v i s i o n s  a n d  p u r p o s e s  
of this chapter, i n c l u d i n g  but n o t  l i m i t e d  to, rules 
and regula t i o n s  for t h e  p u r p o s e  of r e g u l a t i n g  the t r a i n­
ing, licensing and c o n d u c t  of p i l o t s ;  e s t a b l i s h i n g  
m a r i n e  pilotage r e g i o n s  a n d  p i l o t a g e  t a r i f f s ;  c o m p e l­
ling the use of p i l o t s  r e q u i r e d  u n d e r  this c hapter; 
e n s u r i n g  proper, safe, e c o n o m i c a l l y  v i a b l e  p i l o t a g e  
o p e r a t i o n s ;  and f a c i l i t a t i n g  the e f f i c i e n t  a d m i n i s t r a t i o n  
of this chapter.

3. S e c t i o n  15 - Liability

We s u p p o r t  this p r o p o s e d  n e w  s e c t i o n ,  w h i c h  d e l i n e a t e s  the 

e x t e n t  of liability that a p i l o t  o r  a p i l o t  o r g a n i z a t i o n  m a y  h a v e  

in the e v e n t  of damage or lo s s  o c c a s i o n e d  by the p i l o t a g e  o f  a 

v e s sel. L i m itation of l i a b i l i t y  is e c o n o m i c a l l y  j u s t i f i a b l e  a n d  

a p p r o p r i a t e .  It will not d e c r e a s e  s a f e t y  in any w a y  o r  c o n t r a v e n e  

a n y  o t h e r  state interest. In m y  o p i n i o n ,  it is a l e g a l l y  v a l i d
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e x e r c i s e  of a State's r i ght and d u t y  to e n s u r e  r e a s o n a b l e  p i l o t a g e  

r a t e s  a n d  an a d e q u a t e  s u p p l y  of c o m p e t e n t ,  q u a l i f i e d  p i l ots.

4. S e c t i o n  17 - R e g i o n a l  O r g a n i z a t i o n s  o f  M a r i n e  Pi l o t s

P a r a g r a p h  (b) of p r o p o s e d  n e w  s e c t i o n  0 8 . 6 2 . 1 7 5  s t a t i n g  that 

the b o a r d  m a y  r e c o g n i z e  o r g a n i z a t i o n s  of m a r i n e  p i l o t s  is c o n f u s­

ing. First, it seems i n c o n s i s t e n t  w i t h  p r o p o s e d  s e c t i o n  0 8 . 6 2 . 0 4 0  

( S e c t i o n  5), w h i c h  st a t e s  th a t  the b o a r d  s h a l l  r e c o g n i z e  s u c h  

o r g a n i z a t i o n s .  Second, it is not c l e a r  w h a t  " r e c o g n i z e "  m e a n s  and 

w h a t  are the b e n e f i t s  o r  o b l i g a t i o n s  of a r e c o g n i z e d  o r g a n i z a t i o n .  

For e x a m p l e ,  as far as we c a n  see, t h e r e  is no  r e q u i r e m e n t  that 

an o r g a n i z a t i o n  of m a r i n e  p i l o t s  m u s t  be r e c o g n i z e d ,  e v e n  u n d e r  

p r o p o s e d  0 8 . 6 2 . 0 4 0  r e q u i r i n g  the b o a r d  to r e c o g n i z e  o r g a n i z a t i o n s ,  

P r e s u m a b l y ,  an o r g a n i z a t i o n  c o u l d  e l e c t  n o t  to s e e k  r e c o g n i t i o n  

and w o u l d  not su f f e r  for m a k i n g  s u c h  a n  e l e c t i o n .  Even w i t h o u t  

b e i n g  r e c o g n i z e d ,  it is s t i l l  e l i g i b l e  f o r  the l i m i t e d  i m m u n i t y  

f r o m  the s t a t e  a n t i t r u s t  r e s t r i c t i o n s  t h a t  is o f f e r e d  u n d e r  S e c­

tio n  23 o f  the bill, w h i c h  a p p l i e s  to "l i c e n s e d  m a r i n e  p i l o t  

o r g a n i z a t i o n s "  (we as s u m e  that the t e r m  " l i c e n s e d "  is u s e d  there 

to r e f e r  to m a r i n e  pilots, n o t  p i l o t  o r g a n i z a t i o n s ) .

W e  w o u l d  r e c o m m e n d  the f o l l o w i n g :  (1) r e q u i r e  all l i c e n s e d

p i l o t s  to belong to a r e c o g n i z e d  o r g a n i z a t i o n  of  m a r i n e  pilots;

(2) r e q u i r e  that the b oard shall r e c o g n i z e  a n y  o r g a n i z a t i o n  of 

m a r i n e  p i l o t s  that m e e t s  r e q u i r e m e n t s  s i m i l a r  to those set f o r t h  

in p r o p o s e d  p a r a g r a p h  (c); and (3) e x t e n d  the a n t i t r u s t  im m u n i t y  

o n l y  to r e c o g n i z e d  o r g a n i z a t i o n s .



W i t h  r e f e r e n c e  to p r o p o s e d  p a r a g r a p h  (a), the r e q u i r e d  a p­

p r o v a l  of the board s h o u l d  not be l i m i t e d  to a p p r o v a l  of artic l e s ,  

b y l a w s  and rules m e e t i n g  the tests of s u b p a r a g r a p h s  (l)-(3). T h e  

o r g a n i z a t i o n s  t h e m s e l v e s  s h o u l d  be s u b j e c t  to a p p r o v a l  (i . e . , r e c o g­

nition) on the basis of the tests of s u b p a r a g r a p h s  (1)— (3) pl u s  a 

r e q u i r e m e n t  that ea c h  o r g a n i z a t i o n  d e m o n s t r a t e  t h a t  it has the 

n e c e s s a r y  equipment, f i n a n c i a l  w h e r e w i t h a l l  a n d  e x p e r i e n c e  to 

p r o v i d e  the level and q u a l i t y  of s e r v i c e  r e q u i r e d  by the State.

The a r t i c l e s ,  by-laws and r u l e s  w o u l d  s i m p l y  be e v i d e n c e  of the 

o r g a n i z a t i o n ' s  c o m p l i a n c e  w i t h  the r e q u i r e m e n t s  of  the statute 

and b o a r d  regulations.

5. S e c t i o n  18 - E x e m p t i o n s

S e c t i o n  08.62.180(a) s h o u l d  be c h a n g e d .  The t e r m  " e n r o l l­

ment"  is no longer u s e d  in v e s s e l  d o c u m e n t a t i o n  law. As a r e s u l t  

of r e v i s i o n s  to the f e d e r a l  d o c u m e n t a t i o n  s y s t e m  m a d e  in the 1980 

V e s s e l  D o c u m e n t a t i o n  Act, Pub. Law No. 9 6 - 5 9 4 ,  46 U.S.C. C h a p t e r  

121, a v e s s e l  under e n r o l l m e n t  is n o w  a v e s s e l  w i t h  a " C e r t i f i c a t e  

of D o c u m e n t a t i o n  E n dorsed W i t h  a C o a s t w i s e  L i c e n s e . "

S i n c e  the p u r p o s e  of s e c t i o n  0 8 . 6 2 . 1 8 0  is t o  r e c o g n i z e  the 

c o a s t w i s e  v e s s e l s  that are m a d e  e x e m p t  f r o m  s t a t e  p i l o t a g e  j u r i s­

d i c t i o n  u n d e r  federal law, 46 U.S.C. §8501(d), we s u g g e s t  that 

the t e r m  "vessels u n d e r  e n r o l l m e n t "  be r e p l a c e d  by  " c o a s t w i s e  

v e s s e l s  e x e m p t  from s t a t e  p i l o t a g e  r e q u i r e m e n t s  u n d e r  46 U.S.C. 

§8501(d), as amended, e x c l u d i n g  c o a s t w i s e  v e s s e l s  s u b j e c t  to 46 

U.S.C. §8502(g)(2) as a m e n d e d " .  T h e  l a t t e r  r e f e r e n c e  is to the 

r e c e n t  p r o v i s i o n  e n a cted in the f e d e r a l  Oil P o l l u t i o n  Act o f  1990,

-  7 -
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- 8 -

Pub. L a w  No. 101-380/ §4116/ w h i c h  r e q u i r e s  a p i l o t  l i c e n s e d  b y  

t h e  S t a t e  of A l a s k a  for all t a n k e r s  m o v i n g  b e t w e e n  V a l d e z  and a 

p o i n t  s o u t h  of B l i g h  Reef in P r i n c e  W i l l i a m  Sound.

C O N C L U S I O N

T h e s e  c o m m e n t s  have b e e n  r e s p e c t f u l l y  o f f e r e d  for the p u r p o s e  

of  a s s i s t i n g  this C o m m i t t e e  in its r e v i e w  a n d  c o n s i d e r a t i o n  of

H.B. 194. I w o u l d  be p l e a s e d  to r e s p o n d  to any q u e s t i o n s  t h a t  

t h e  C o m m i t t e e  m a y  have.

T h a n k  you.



D E P A R T M E N T  O F  L A W  /  p .o . b o x  k - st a t e  c a p it o l
1 JUNEAU, ALASKA 99811-0300

/  PHONE: (907) 465-3600
O F F IC E  O F TH E  A T T O R N E Y  G EN ERA L  /

A p r i l  18, 1991

Hon. D a v e  D o n l e y
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s
R o o m  122, C a p i t o l  B u i l d i n g
P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: C S  f o r  H B  1 9 4  (L&C)

D e a r  R e p r e s e n t a t i v e  D o n l e y :

O n  y o u r  b e h a l f ,  L a u r i e  O t t o  a s k e d  t h i s  o f f i c e  t o  r e v i e w  
a n d  c o m m e n t  o n  CS f o r  H B  194 ( L & C ) , a b i l l  c u r r e n t l y  i n  t h e  H o u s e  
J u d i c i a r y  C o m m i t t e e  t h a t  w o u l d  a m e n d  t h e  laws p e r t a i n i n g  t o  m a r i n e  
p i l o t a g e  i n  A l a s k a .  M o r e  s p e c i f i c a l l y ,  w e  u n d e r s t a n d  t h a t  y o u  w a n t  
t o  k n o w  w h e t h e r  t h e r e  a r e  a n y  p o t e n t i a l  l e g a l  p r o b l e m s  w i t h  t h e  
b ill, i n c l u d i n g  h o w  s t a t e  a n d  f e d e r a l  a n t i t r u s t  l a w s  m a y  b e  
i m p l i c a t e d .

F o r  a t  l e a s t  t h e  p a s t  c o u p l e  of  y e a r s ,  q u e s t i o n s  h a v e  
b e e n  r a i s e d  w i t h  i n c r e a s i n g  f r e q u e n c y  a b o u t  w h e t h e r  c e r t a i n  
c o m p o n e n t s  of t h e  e x i s t i n g  m a r i n e  p i l o t a g e  s y s t e m  v i o l a t e  s t a t e  o r  
f e d e r a l  a n t i t r u s t  laws. T h e  t a r g e t s  of t h o s e  q u e s t i o n s  h a v e  f o r  
t h e  m o s t  p a r t  b e e n  r e l a t e d  t o  (1) t h e  a u t h o r i t y  o f  t h e  B o a r d  o f  
M a r i n e  P i l o t s  (the Board) t o  e s t a b l i s h  a n d  e n f o r c e  m a n d a t o r y  
t a r i f f s  f o r  p i l o t a g e  s e r v i c e s  in p a r t i c u l a r  a r e a s  o r  p o r t s ,  a n d  (2) 
t h e  r e q u i r e m e n t s  f o r  a d v a n c e m e n t  w i t h i n  t h e  p r o f e s s i o n  b e i n g  i n  t h e  
c o n t r o l  o f  t h e  c u r r e n t l y  l i c e n s e d  m a r i n e  p i l o t s  a n d  e x i s t i n g  m a r i n e  
p i l o t  a s s o c i a t i o n s ,  t h e  m o s t  n o t a b l e  of t h e s e  r e q u i r e m e n t s  b e i n g  
t h e  o n e  t h a t  a l l o w s  a p i l o t  t o  u p g r a d e  a n  e n t r y  l e v e l  l i c e n s e  o n l y  
a f t e r  c o m p l e t i n g  a c e r t a i n  n u m b e r  of d o c k i n g s  a n d  u n d o c k i n g s  u n d e r  
t h e  s u p e r v i s i o n  of a s t a t e  l i c e n s e d  m a r i n e  p i l o t .  1 /

1/ T h e  B o a r d  o f  M a r i n e  P i l o t s ,  a n d  t h e  i n d i v i d u a l  m e m b e r s  of
t h e  B o a r d  a r e  c u r r e n t l y  d e f e n d a n t s  i n  a l a w s u i t  f i l e d  i n  f e d e r a l  
c o u r t  w h e r e i n  t h e  P l a i n t i f f ,  C a p t a i n  J o s e p h  H o m e r ,  h a s  g e n e r a l l y  
a c c u s e d  t h e  B o a r d  of a l l o w i n g  t h e  S o u t h e a s t e r n  A l a s k a  P i l o t s '  
A s s o c i a t i o n  (SEAPA) t o  m o n o p o l i z e  t h e  p r o f e s s i o n  by, a m o n g  o t h e r

( c o n t i n u e d . ..)



Hon.  Dave.  D o n l e y
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s

A p r i l  1 8 ,  1 9 9 1
P a g e  2

T o  t h e  e x t e n t  t h a t  t h e s e  a n t i t r u s t  c o n c e r n s  a r i s e  i n  t h e  
e x i s t i n g  s t a t u t e s ,  it is o u r  o p i n i o n  t h a t  t h i s  l e g i s l a t i o n  
a d d r e s s e s  t h o s e  p r o b l e m s .  2.1 T h e  p u b l i c  i n t e r e s t  o f  t h e  state, 
w h i c h  m a y  a t  a n y  t i m e  b e  s i g n i f i c a n t l y  i m p a c t e d  b y  t h e  q u a l i t y  of 
m a r i n e  p i l o t a g e ,  i s  s e r v e d  o n l y  w h e n  m a r i n e  p i l o t a g e  is safe, 
e f f i c i e n t ,  and, e x c e p t  u n d e r  v e r y  u n u s u a l  c i r c u m s t a n c e s ,  a l w a y s  
a v a i l a b l e  t o  t h o s e  w h o  a r e  r e q u i r e d  t o  u s e  it. F o r  t h a t  r e a s o n  
alone, m a r i n e  p i l o t a g e  h a s  been, a n d  s h o u l d  c o n t i n u e  t o  be, a 
h e a v i l y  r e g u l a t e d  p r o f e s s i o n .  3 /

I n  C S  f o r  H B  194 ( L & C ) , a p a r t  o f  t h a t  h e a v y  r e g u l a t i o n  
i n c l u d e s  (1) g i v i n g  t h e  B o a r d  b r o a d  a n d  e x p r e s s  a u t h o r i t y  (A) to  
a d o p t  a n d  e n f o r c e  p i l o t a g e  t a r i f f s  a n d  (B) t o  a p p r o v e  t h e  b y - l a w s  
a n d  o p e r a t i n g  r u l e s  of p i l o t  o r g a n i z a t i o n s ,  a n d  (2) e s t a b l i s h i n g  
s t a t u t o r y  s t a n d a r d s  f o r  l i c e n s u r e  a n d  t r a i n i n g .  I n  o u r  o p i n i o n ,  
t h o s e  p r o v i s i o n s  p a v e  t h e  w a y  f o r  t h e  s t a t e  t o  a v o i d  a n t i t r u s t  
c o n c e r n s  w i t h  i t s  m a r i n e  p i l o t a g e  s y s t e m .  W h y  w e  o n l y  s a y  " p a v e  
t h e  w a y "  i s  e x p l a i n e d  be l o w .

1/ ( . . e c o n t i n u e d )
t h i n g s ,  e s t a b l i s h i n g  a p i l o t a g e  t a r i f f  a n d  a l l o w i n g  S E A P A  to 
c o n t r o l  a d v a n c e m e n t  in t h e  p r o f e s s i o n  t h r o u g h  t h e  
d o c k i n g s / u n d o c k i n g s  r e q u i r e m e n t .

T h e  P l a i n t i f f  r e c e n t l y  f i l e d  a  M o t i o n  f o r  P a r t i a l  S u m m a r y  
J u d g m e n t  a g a i n s t  t h e  B o a r d  o n  t h e  b a s i s  t h a t  t h e  d o c k i n g s  and 
u n d o c k i n g s  r e q u i r e m e n t  w a s  b e y o n d  t h e  B o a r d ' s  a u t h o r i t y  t o  a d o p t  
a n d  t h a t  t h e  m a n n e r  i n  w h i c h  i t  is b e i n g  i m p l e m e n t e d  is a v i o l a t i o n  
of a n t i t r u s t  laws. In t h e  n e x t  m o n t h  o r  so, t h i s  o f f i c e  w i l l  
r e s p o n d  t o  t h a t  m o t i o n .  B y  t h e  m i d d l e  of  J u n e ,  t h e  P l a i n t i f f ' s  
reply, i f  any, m u s t  b e  f i l e d  w i t h  t h e  c o u r t .  I f  r e q u e s t e d ,  o r a l  
a r g u m e n t  w i l l  b e  s c h e d u l e d  s o m e t i m e  a f t e r  that. A f t e r  o r a l  
a r g u m e n t ,  t h e  c o u r t  w i l l  r u l e  o n  t h e  m o t i o n .

2/ A s  y o u  a r e  p r o b a b l y  w e l l  aware, S E A P A  a l s o  is t h e  d e f e n d a n t  
in l a w s u i t s  a l l e g i n g  t h a t  it h a s  m o n o p o l i z e d  t h e  m a r i n e  p i l o t a g e  
b u s i n e s s  i n  S o u t h e a s t  A l a s k a .  A l t h o u g h  w e  b e l i e v e  t h a t  t h i s  
l e g i s l a t i o n  a l s o  a d d r e s s e s  s o m e  a n t i t r u s t  c o n c e r n s  of  S E A P A ,  in 
t h i s  m e m o r a n d u m  w e  a r e  o n l y  d i s c u s s i n g  t h e  a n t i t r u s t  c o n c e r n s  of 
t h e  s t a t e  d i r e c t l y ,  e x c e p t  t o  t h e  e x t e n t  t h a t  t h o s e  i s s u e s  
n e c e s s a r i l y  o v e r l a p .

3 / T h e  a m o u n t  of r e g u l a t i o n  a n d  t h e  s i g n i f i c a n c e  o f  t h e  p u b l i c  
i n t e r e s t  in  t h e  e n d e a v o r  m a k e s  t h e  r e g u l a t i o n  o f  p i l o t a g e  in s o m e  
w a y s  a n a l o g o u s  t o  t h a t  o f  a p u b l i c  u t i l i t y .



H o n .  D a v e  D o n l e y
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s

A p r i l  1 8 ,  1 9 9 1
P a g e  3

I n  g e n e r a l ,  a n t i t r u s t  l a w s  p r o h i b i t  a v a r i e t y  of 
m o n o p o l i s t i c ,  a n t i - c o m p e t i t i v e  a c t i v i t i e s .  H o w e v e r ,  i n  a d d i t i o n  to  
c e r t a i n  s t a t u t o r y  (s t a t e  a n d  f e d e r a l )  e x e m p t i o n s ,  u n d e r  c e r t a i n  
c i r c u m s t a n c e s ,  t h e  c o u r t s  h a v e  r e c o g n i z e d  a s t a t e  a c t i o n  e x e m p t i o n  
t o  a c l a i m  t h a t  a c t i v i t i e s  v i o l a t e  a n t i t r u s t  l a ws. I n  C a l i f o r n i a  
L i q u o r  D e a l e r s  v. M i d c a l  A l u m i n u m .  I n c . . 4 4 5  U . S .  97 (1980), t h e  
U n i t e d  S t a t e s  S u p r e m e  C o u r t  d e s c r i b e d  t h e  e x e m p t i o n  a s  f o l l o w s :

T h e s e  d e c i s i o n s  e s t a b l i s h  t w o  s t a n d a r d s  f o r  
a n t i t r u s t  i m m u n i t y  u n d e r  P a r k e r  v. B r o w n . First, 
t h e  c h a l l e n g e d  r e s t r a i n t  m u s t  b e  " o n e  c l e a r l y  
a r t i c u l a t e d  a n d  a f f i r m a t i v e l y  e x p r e s s e d  a s  s t a t e  
p o l i c y " ;  s e c ond, t h e  p o l i c y  m u s t  b e  " a c t i v e l y  
s u p e r v i s e d "  b y  t h e  S t a t e  i t s e l f .  C i t y  o f  L a f a y e t t e  
v. L o u i s i a n a  P o w e r  & L i g h t  C o . . 4 3 5  U . S .  389, 410 
(1978) ( o p i n i o n  of B r e n n a n ,  J.).

M i d c a l ,  495 U.S. a t  105. ( F o o t n o t e  o m i t t e d . )

I n  o r d e r  f o r  t h e  s t a t e  a c t i o n  e x e m p t i o n  t o  b e  v a l i d ,  
t h e r e  m u s t  f i r s t  b e  a c l e a r l y  a r t i c u l a t e d  p o l i c y  a n d  l a w  
a u t h o r i z i n g  w h a t  o t h e r w i s e  m i g h t  b e  a n t i c o m p e t i t i v e  b e h a v i o r .  In 
t h i s  bi7.1, w e  b e l i e v e  s u c h  a c l e a r l y  a r t i c u l a t e d  p o l i c y  a n d  l a w  
e x i s t s .  S e c o n d l y ,  f o r  t h e  e x e m p t i o n  t o  b e  v a l i d l y  i n v o k e d ,  t h e  
s t a t e  m u s t  a c t i v e l y  s u p e r v i s e  t h e  o t h e r w i s e  a n t i c o m p e t i t i v e  
c o n d u c t .  T h i s  b i l l  c e r t a i n l y  c o n t a i n s  p r o v i s i o n s  t o  e f f e c t  t h a t  
a c t i v e  s u p e r v i s i o n ,  e.g., e m p l o y m e n t  o f  m a r i n e  p i l o t  c o o r d i n a t o r  
a n d  t h e  g e n e r a l l y  c l e a r  a n d  i n c r e a s e d  r e g u l a t o r y  a u t h o r i t y  of t h e  
B o a r d .  If t h o s e  p r o v i s i o n s  a r e  i m p l e m e n t e d ,  w e  t h i n k  t h a t  t h e  
a c t i v e  s u p e r v i s i o n  s t a n d a r d  w i l l  b e  me t .  4/

A l t h o u g h  o t h e r  l e gal i s s u e s  w e r e  d i s c u s s e d  a n d  c o n s i d e r e d  
d u r i n g  t h e  p r o c e s s  t h a t  b e g a n  l a s t  f a l l  o n  d r a f t i n g  a b i l l  o n  t h i s  
s u b j e c t ,  w e  t h i n k  t h a t  t h o s e  i s s u e s  h a v e  b e e n  d e a l t  w i t h  i n  s u c h  a 
w a y  in t h i s  b i l l  s o  t h a t  w e  f i n d  n o n e  o u t s t a n d i n g .  5/

4/ I t  is n o t  p e r f e c t l y  c l e a r  t o  w h a t  e x t e n t  a s t a t e  m u s t  s u p e r v i s e  
f o r  t h a t  s u p e r v i s i o n  t o  b e  " a c t i v e . "  R e c e n t  c a s e l a w  i n d i c a t e s  t h a t  
t h e  c o u r t s  a r e  n o t  m a k i n g  t h e  s t a n d a r d  a r i g o r o u s  o r  o n e r o u s  o n e  
f o r  a s t a t e  t o  m e e t .

5/ F o r  e x a m p l e ,  t h e  b i l l  d o e s  n o t  c o n t a i n  a p r o v i s i o n  l i m i t i n g  t h e  
n u m b e r  o f  l i c e n s e s  t h a t  w o u l d  b e  i s s u e d .



Hon. D a v e  D o n l e y
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s

A p r i l  1 8 ,  1 9 9 1
P a g e  4

R e c o g n i z i n g  t h a t  t h i s  l e t t e r  is s o m e w h a t  c o n c l u s o r y ,  if 
y o u  h a v e  a n y  q u e s t i o n s  o r  w i s h  f u r t h e r  d e t a i l s ,  p l e a s e  l e t  m e  k n o w .

S i n c e r e l y  y o u r s ,

C H A R L E S  E. C O L E  
A T T O R N E Y  G E N E R A L

By:
G a r y  I. A m e n d o l a  

A s s i s t a n t  A t t o r n e y  G e n e r a l

G I A : j f

cc: A n n  P. B o u d r e a u x ,  D i r e c t o r
D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g ,  D C E D
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F I S C A L  N O T E  A N A L Y S I S

C S H B  1 9 4 (JUD)

The b i l l  makes a number o f  amendments t o  t h e  M a rin e  P i l o t a g e  A c t .  
The e x p e n s e s  i d e n t i f i e d  i n  t h i s  f i s c a l  n o t e  r e s u l t  from  p a y in g  f o r  
a u d i t s  t o  c o l l e c t  i n f o r m a t i o n  n eed ed  t o  a p p ly  s t a n d a r d s  a s  m en t ion ed  
in  S e c t i o n  2 ,  and t h e  em ploym ent o f  a M arin e  P i l o t  C o o r d i n a t o r  
e s t a b l i s h e d  by  S e c t i o n  4 .

The b i l l  p l a c e s  t h e  M arin e  P i l o t  C o o r d i n a t o r  i n  t h e  p a r t i a l l y  exem pt 
s e r v i c e  o f  S t a t e  g ov ern m en t  and i s  c h a r g e d  w i t h  t h e  r e s p o n s i b i l i t y  
t o  a d m in i s t e r  and e n f o r c e  t h e  c h a p t e r .  The c o s t s  i d e n t i f i e d  a re  
b a se d  on  a s i m i l a r  E x e c u t iv e  D i r e c t o r  p o s i t i o n ,  Range 22 .

P e r s o n a l  S e r v i c e s :

M arin e  P i l o t  C o o r d i n a t o r ,  XE, 12 m onths,
Range 22A

T r a v e l ;

F un din g  o f  $ 1 0 .0  w i l l  c o v e r  t r a v e l  and p e r  d iem  
e x p e n s e s  f o r  t h e  m a r in e  p i l o t  c o o r d i n a t o r  t o  
c o n d u c t  a u d i t s ,  r e v i e w  t r a i n i n g  p ro g ra m s , and t o  
e n f o r c e  c o m p l ia n c e  w i t h  t h e  m arin e  p i l o t a g e  a c t .

C o n t r a c t u a l  S e r v i c e s :

T h is  fu n d in g  w i l l  p r o v i d e  f o r  co m m u n ic a t io n s ,  
p o s t a g e ,  p r i n t i n g ,  a d v e r t i s i n g ,  and a u d i t i n g  c o s t s .

S u p p l i e s :  1 .0

F unding  w i l l  p r o v i d e  f o r  d a i l y  o p e r a t i n g  s u p p l i e s  
f o r  t h e  M arin e  P i l o t  C o o r d i n a t o r  p o s i t i o n .

E quipm ent: 1 0 .0

F unding  w i l l  p r o v i d e  o n e - t im e  equ ip m en t c o s t s  
f o r  t h e  M arin e  P i l o t  C o o r d i n a t o r  p o s i t i o n .  T h is  
fu n d in g  w i l l  a l s o  p r o v i d e  f o r  o n - g o i n g  o f f i c e  
s p a c e  c o s t s .

T O T A L  C O S T S :  $ 1 0 3 . 3

$ 7 2 .3

1 0 . 0

1 0 . 0
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R e v e n u e s :

T h e r e  a r e  a p p r o x i m a t e l y  123 l i c e n s e d  m a r i n e  p i l o t s  w h o s e  l i c e n s i n g  
f e e s  m u s t  b e  i n c r e a s e d  t o  c o v e r  t h e  n e w  c o s t s  p r o v i d e d  in t h e  b i ll. 
I n  a d d i t i o n ,  c u r r e n t  e x p e n s e s  o f  t h e  B o a r d  o f  M a r i n e  P i l o t s  e x c e e d  
r e v e n u e s  g e n e r a t e d  f r o m  l i c e n s i n g  f e e s  t o  s u p p o r t  its l i c e n s i n g  
p r o g r a m .

L i c e n s i n g  fe e s  m u s t  b e  r a i s e d  t o  c o v e r  an a d d i t i o n a l  $ 1 3 1 . 7  (an 
a v e r a g e  o f  t h e  n e w  c o s t s  i d e n t i f i e d  i n  t h i s  f i s c a l  n o t e  f o r  t h e  
f i r s t  t w o  y e a r s ,  $9 8 . 3 ,  a n d  t h e  c u r r e n t  d e f i c i t  o f  $ 3 3 .4), t o t a l l i n g
$ 1 3 1 . 7 .  T h e r e f o r e ,  a b i e n n i a l  l i c e n s i n g  f e e  o f  $ 1 , 0 7 0  ($535 p e r
year) w i l l  b e  n e c e s s a r y  t o  c o v e r  t h e  a d d i t i o n a l  p r o g r a m  c o s t s  
( $ 1 , 0 7 0  x 123 = $ 1 3 1 . 6 ) .  M a r i n e  P i l o t  l i c e n s e e s  c u r r e n t l y  p a y  a
b i e n n i a l  f e e  o f  $ 1 8 0  ($90 p e r  y e a r ) .  I f  l i c e n s i n g  f e e s  a r e  n o t
i n c r e a s e d  t o  c o v e r  p r o g r a m  costs, t h e  p r o g r a m  m u s t  t h e n  b e  s u p p o r t e d  
b y  t h e  g e n e r a l  fund.

S i n c e  m a r i n e  p i l o t  l i c e n s e s  a r e  d u e  f o r  r e n e w a l  on  D e c e m b e r  31, 1992
(FY 93), r e v e n u e s  w i l l  n o t  b e  c o l l e c t e d  i n  t h e  f i r s t  y e a r  of 
o p e r a t i o n  u n d e r  p r o v i s i o n s  of  C S H B  1 9 4 ( J U D ) . F u n d i n g  in t h e  f i r s t  
y e a r  m u s t  t h e r e f o r e  b e  c o v e r e d  b y  g e n e r a l  funds, u n l e s s  a s p e c i a l  
o n e  t i m e  a s s e s s m e n t  fee is m a d e  t o  l i c e n s e e s  in  FY 92.

T h e  r e v e n u e s  i d e n t i f i e d  in t h i s  f i s c a l  n o t e  a r e  b a s e d  on  t h e  
a s s u m p t i o n  t h a t  l i c e n s e e s  w i l l  b e  w i l l i n g  t o  i n c r e a s e  t h e i r  f e e s  t o  
f u l l y  c o v e r  t h e  c o s t s  of its l i c e n s i n g  p r o g r a m  b e g i n n i n g  in FY  93 
d u r i n g  t h e  l i c e n s e  r e n e w a l  p e r i o d .
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PG. SEC.

ALASKA STEAMSHIP OPERATORS ASSOCIATION 
HOUSE JUDICIARY COMMITTEE 

APRIL 1 8 ,  1991

LINES PROPOSED CHANGES

2 D E L E T E :  " a n d  a d j a c e n t  t o
w a t e r "

COMMENTS

C o n f o r m i n g  a m e n d m e n t  t o  r e f l e c t  
l a n g u a g e  f o u n d  a t  pg. 7, sec. 4, 
l i n e  25.

I N S E R T :
w a t e r s

" i n l a n d  a n d  c o a s t a l

D E L E T E :  (5)

I N S E R T  N E W  ( 5 ) : " (5) e s t a b l i s h  m a x i m u m  
r a t e s  t o  b e  c h a r g e d  bv p i l o t s  for 
b a s i c  p i l o t a g e  s e r v i c e s  w i t h i n  e a c h  
p i l o t a g e  r e g i o n  a n d  c h a r g e s  t o  be 
p a i d  f o r  b v  p e r s o n s  l i c e n s e d  or 
a p p l y i n g  f o r  l i c e n s e s  u n d e r  t h i s  
c h a p t e r  f o r  t r a i n i n g ,  l i c e n s i n g  a n d  
o t h e r  p u r p o s e s ."

B y  r e q u i r i n g  v e s s e l s  t o  u s e  
p i l o t s ,  t h e  S t a t e  h a s  a d u t y  t o  
i n s u r e  t h a t  p i l o t s  d o  n o t  u s e  
t h i s  p o w e r  t o  e x a c t  e x c e s s i v e  
r a t e s  f o r  s e r v i c e s .  T h e r e f o r e ,  
it is i n c u m b e n t  u p o n  t h e  S t a t e  
t o  m a k e  s u r e  t h a t  r a t e s  f o r  
p i l o t a g e  s e r v i c e s  d o  n o t  e x c e e d  
a m a x i m u m  l e vel a u t h o r i z e d  b y  t h e  
B o a r d .  B e l o w  t h a t  m a x i m u m ,  
p i l o t s  a n d  v e s s e l  o w n e r s  s h o u l d  
b e  a b l e  t o  n e g o t i a t e  r a t e s  
b a s e d  u p o n  a m u l t i t u d e  of 
f a c t o r s  s u c h  as, f o r  e x a m p l e ,  
g u a r a n t e e i n g  a m i n i m u m  n u m b e r  
o f  e n g a g e m e n t s .  T o  p r o h i b i t  
p i l o t s  a n d  v e s s e l  o w n e r s  f r o m  
n e g o t i a t i n g  l o w e r  r a t e s  is 
r e a l l y  an  a t t e m p t  t o  p r o t e c t  
p i l o t s  f r o m  c o m p e t i n g  w i t h  e a c h  
o t h e r .  T h a t  is n o t  a p r o p e r  
m a t t e r  f o r  t h e  S t a t e  t o  i n v o l v e  
i t s e l f  in. T h i s  a m e n d m e n t  a l s o  
m a k e s  it c l e a r  t h a t  it is t h e  
p i l o t s  a n d  a p p l i c a n t s  f o r  p i l o t  
l i c e n s e s  w h o  p a y  f o r  t r a i n i n g  
a n d  l i c e n s i n g  fees.

T h r e e I N S E R T  N E W  S U B S E C T I O N  (d) : " (d^ For T h e  i n t e n t  of t h i s  c h a n g e  is t o
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PG. SEC. L I M E S P R O P O S E D  C H A N G E S C O M M E N T S

26

10

p u r p o s e s  of A S  08. 62 . 040 ( a H 5 )  . t h e  
t e r m  " b a s i c  p i l o t a g e  s e r v i c e s 11 is 
i n t e n d e d  t o  r e f e r  t o  t h e  c o n d u c t  o f 
a v e s s e l  o v e r  o r  w i t h i n  a s p e c i f i c  
w a t e r w a y  o r  i n t o  o r  o u t  of a s p e c i f i c  
p o r t . 11

IN S E R T :  " (13) e s t a b l i s h  s t a n d a r d s
b v  w h i c h  a m a r i n e  p i l o t  m a y  
r e c e i v e  l i c e n s i n g  a n d  e n d o r s e­
m e n t s  t o  p i l o t  in m o r e  t h a n  
o n e  r e g i o n  as p r o v i d e d  in 
A S  0 8 . 6 2 . 0 8 0  a n d  t h i s  c h a p t e r . 11

D E L E T E :  l i n e  10

I N S E R T :  " fb) If a p e r s o n  is l i c e n s e d
t o  p i l o t  v e s s e l s  in m o r e  t h a n  o n e  
r e g i o n ,  t h e  l i c e n s e  s h a l l  s p e c i f y  
w h i c h  r e g i o n  is t h e  p r i m a r y  l i c e n s e  
r e g i o n  a n d  w h i c h  r e g i o n s  a r e  t h e  
s e c o n d a r y  l i c e n s e  r e g i o n s .  A  l i c e n s e  
i s s u e d  to a p e r s o n  f o r  a s e c o n d a r y  
p i l o t a g e  r e g i o n  s h a l l  l i m i t  t h e  
s p e c i f i c  w a t e r w a y s  a n d  p o r t s  in t h a t  
r e g i o n  w i t h i n  w h i c h  t h e  p e r s o n  is 
a u t h o r i z e d  t o  p i l o t  a v e s s e l  b a s e d  
u p o n  t h e  p a r t i c u l a r  t r a i n i n g  a n d  o t h e r  
g u a l i f i c a t i o n s  of t h e  p e r s o n . 11

l i m i t  t h e  r a t e  s e t t i n g  a u t h o r i t y  
of t h e  B o a r d  t o  m a t t e r s  d i r e c t l y  
r e l a t e d  t o  m o v e m e n t  of t h e  
v e s s e l .  A l l  o t h e r  c h a r g e s  w o u l d  
b e  l e f t  t o  n e g o t i a t i o n  b e t w e e n  
t h e  p i l o t s  a n d  v e s s e l  o w n ers.

T h i s  is c o m p r o m i s e  l a n g u a g e  
d e s i g n e d  to  d e a l  w i t h  t h e  
r e g i o n a l i z a t i o n  c o n c e p t .  
I n s t e a d  of l i m i t i n g  a p i l o t  
t o  o n e  r e g i o n ,  i t  w o u l d  a l l o w  
l i c e n s e s  f o r  m u l t i p l e  r e g i o n s ,  
s p e c i f y  t h e  w a t e r w a y s  a n d  p o r t s  
f o r  w h i c h  t h e  l i c e n s e  is valid.

S a m e  a s  a m e n d m e n t  four.

13 14 I N S E R T :  a f t e r  " a l c o h o l "
" o r  d r u g s "

T h i s  l a n g u a g e  c l a r i f i e s  t h a t  
i n t o x i c a t i o n  o f  a n y  s o r t  is 
u n a c c e p t a b x e  w h e n  p e r f o r m i n g  
p i l o t a g e  d u t i e s .

13 20 & 21 D E L E T E :  L i n e s  20 a n d  21 S a m e  a s  a m e n d m e n t  two.
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AMEND. *NO. PG. SEC. LINES PROPOSED CHANGES
E i g h t  8 15 9 D E L E T E :  " t h e  o r g a n i z a t i o n  or"

b e g i n n i n g  a t  t h e  e n d  of l i n e  10 
a n d  " o r  i n d i r e c t l y "  a t  t h e  
b e g i n n i n g  o f  li n e  12. If t h i o  
is done, o n e  c a n  a l s o  d e l e t e  t h e  
e n t i r e  s e n t e n c e  b e g i n n i n g  o n  l i n e

N i n e  9 17 15 D E L E T E :  " m a i n t a i n i n g  a
s u f f i c i e n t  n u m b e r  of 
q u a l i f i e d  p i l o t s  a v a i l a b l e  
f o r  d i s p a t c h "

I N S E R T :  "d e m o n s t r a t i n g  t h e
a b i l i t y  t o  m a i n t a i n  a n d  
d i s p a t c h  p i l o t s "

T e n  10 19 7 D E L E T E :  " . . . p e r s o n ' s  name.

- 3 -

C O M M E N T S

It is c o r r e c t  t h a t  a m a r i n e  p i l o t  
organization should not be  liable 
fo r  e r r o r s  or  o m i s s i o n s  o f  its 
i n d i v i d u a l  m e m b e r s  o c c u r r i n g  in 
t h e  p e r f o r m a n c e  of p i l o t a g e  
s e r v i c e s .  If t h e  o r g a n i z a t i o n  
i t s e l f  a c t s  i m p r o p e r l y ,  it 
s h o u l d  b e  h e l d  t o  t h e  s a m e  
s t a n d a r d  a s  a n y  o t h e r  p r i v a t e  
b u s i n e s s .  F o r  e x a m p l e :  an
o r g a n i z a t i o n  s h o u l d  b e  h e l d  
l i a b l e  if it b r e a c h e s  a 
c o n t r a c t  w i t h  a n o t h e r  p a r t y  
w h e t h e r  o r  n o t  t h a t  b r e a c h  w a s  
w i l f u l .  F u r t h e r m o r e ,  if t h e  
o r g a n i z a t i o n  i t s e l f  a c t s  
n e g l i g e n t l y ,  t h e  o r g a n i z a t i o n  
s h o u l d  b e  h e l d  a c c o u n t a b l e  
w h e t h e r  o r  n o t  t h a t  n e g l i g e n c e '’ 
c o n s t i t u t e s  g r o s s  n e g l i g e n c e .  
A l l  t h i s  c h a n g e  d o e s  is m a k e  
s u r e  t h a t  p i l o t  o r g a n i z a t i o n s ,  
w h e n  a c t i n g  as o r g a n i z a t i o n s ,  
a r e  h e l d  t o  t h e  s a m e  l e v e l  of 
a c c o u n t a b i l i t y  as a n y  p e r s o n  in 
b u s i n e s s  is h e l d  to.

T h e  e x i s t i n g  l a n g u a g e  r e q u i r e s  
t h a t  a n y  n e w  o r g a n i z a t i o n  m u s t ,  
f r o m  d a y  one, h a v e  e n o u g h  p i l o t s  
on t h e i r  roster to  m e e t  t h e  n e e d s  
o f  a n y  a n d  a l l  v e s s e l s  e n t e r i n g  
t h e i r  r e g i o n .  T h e  B o a r d  w o u l d  
h a v e  t h e  a u t h o r i t y  t o  e n s u r e  t h a t  
a l l  o r g a n i z a t i o n s  w o u l d  c o m p l y  
w i t h  t h e  i n t e n t  to p r o v i d e  y e a r  
r o u n d  p i l o t a g e .

T h i s  is a p o i n t  of clar i f i c a t i o n .  
It is i n d i v i d u a l  c o m p a n i e s  n o t



AMEND.
NO. PG. SEC. L I N E S P R O P O S E D  C H A N G E S

I N S E R T :  "e m p l o y e r  of  s a i d
p e r s o n 11

E l e v e n  10 23 25 D E L E T E :  S e c t i o n  23 a n d  r e n u m b e r

~ °  m u '  -! f’

C O m f E N T S  ’"■**’ t'
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its employees lconductingr business-
w i t h i n  t h e  State. A s  l p n g  -a
p e r s o n  is in  t h e  e m p l p y  o f  a’
c o m p a n y  l i c e n s e d  ,to $ o  b u s i n e s s
i n  A l a s k a  t h e n  1 t h a t  is
s u f f  iciejit'.’’"' i f. ta ,U t

1 o n  4 * .
W e  a r e  n o t  a w a r e  of a n y  o t h e r  
S t a t e  t h a t  e x e m p t s  p i l o t  
o r g a n i z a t i o n s  f r o m  i t s  
a n t i t r u s t  laws, T h e  f a c t  of 
t h e  m a t t e r  is that, f o r  
e x a m p l e ,  a p i l o t  o r g a n i z a t i o n  
w a s  t o  e n t e r  i n t o  a n  e x c l u s i v e  
d e a l i n g  a r r a n g e m e n t  w i t h  a 
s h i p p e r  t h a t  s h o u l d  b e  i l l e g a l  
g i v e n  t h e  p o t e n t i a l l y  
d i s a s t r o u s  i m p l i c a t i o n s  o n  
c o m p e t i n g  s h i p p e r s .  If t h e r e  
a r e  m u l t i p l e  p i l o t  
o r g a n i z a t i o n s  t h a t  w a n t  t o  
m e r g e ,  t h e  a n t i t r u s t  
i m p l i c a t i o n s  of  t h a t  m e r g e r  
s h o u l d  b e  s u b j e c t  t o  s c r u t i n y .  
If a p i l o t  o r g a n i z a t i o n  w a s  t o  
e n t e r  i n t o  an  a g r e e m e n t  w i t h  a 
s h i p p e r  in  w h i c h  t h e  
o r g a n i z a t i o n  a g r e e d  t o  c h a r g e  
a l l  o t h e r  s h i p p e r s  h i g h e r  
ra t e s ,  t h a t  s h o u l d  b e  s u b j e c t  
t o  a n t i t r u s t  s c r u t i n y .  P i l o t  
o r g a n i z a t i o n s  a r e  p r i v a t e  
b u s i n e s s e s  t h a t  a r e  s u b j e c t  t o  
o n l y  l i m i t e d  g o v e r n m e n t a l  
sl6futTiny. ^ s  "to t h o s e  arfe&S 'i-hV 
w h i c h  t h e  g o v e r n m e n t  d o e s  n o t  
r e g u i a t e ,  t h e  a n t i t r u s t  l a w s  
p r o v i d e  a n e c e s s a r y  l e v e l  of  
p r o t e c t i o n  t o  p r e v e n t  a b u s e  of 
m a r k e t  p o w e r .



T e s t i m o n y  T o  T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  
F r o m  C a p t a i n  T e r r y  B e n n e t t  ot 

A l a s k a  C o a s t w i s e  P i l o t s  A s s o c i a t i o n  
A p r i l  18, 1 9 9 1

Mr. C h a i r m a n ,  M e m b e r s  o f  t h e  C o m m i t t e e ,  T h a n k  y o u  f o r  t h e  
o p p o r t u n i t y  to t e s t i f y  t o d a y .  M y  n a m e  is T e r r y  B e n n e t t  a n d  I a m  
P r e s i d e n t  o f  A l a s k a  C o a s t w i s e  P i l o t s  (ACP). I h o l d  a m a s t e r s  
l i c e n s e ,  a n y  g r o s s  t o n s  a n d  h a v e  b e e n  p i l o t i n g  in A l a s k a  s i n c e  
1981.

O u r  a s s o c i a t i o n  w a s  f o r m e d  in 19 8 8  b y  m y s e l f  a n d  C a p t a i n  
J o s e p h  W. H o m e r  f o r  t h e  p u r p o s e  of s e e k i n g  e m p l o y m e n t  as p i l o t s  
i n d e p e n d e n t  of S o u t h e a s t e r n  A l a s k a  P i l o t s  A s s o c i a t i o n  (SEAPA). I 
h a v e  p r o v i d e d  c o m m i t t e e  s t a f f  w i t h  d o c u m e n t a t i o n  d e s c r i b i n g  the 
s t r u g g l e  C a p t a i n  H o m e r  a n d  I h a d  t r y i n g  to f i n d  w o r k  f r o m  J u n e  1 9 8 8  
t o  J u n e  1990.

In J u n e  1 9 9 0  C a p t a i n  H o m e r  a n d  I n e g o t i a t e d  a c o n t r a c t  w i t h  
W i n d s t a r  S a i l  C r u i s e s  to p r o v i d e  A l a s k a  p i l o t a g e  s e r v i c e  f o r  o n e  
of  t h e i r  v e s s e l s .  O u r  s u c c e s s f u l  1 9 9 0  s e a s o n  led to n e g o t i a t i o n  
w i t h  t h e  p a r e n t  c o m p a n y  of W i n d s t a r ,  H o l l a n d  A m e r i c a  L ine, a w h o l l y  
o w n e d  A m e r i c a n  c o m p a n y  w h o s e  s t o c k  is p u b l i c l y  traded.

T h i s  p a s t  fa l l  w e  e x p a n d e d  o u r  a s s o c i a t i o n  to s i x  f u l l  s h a r e  
m e m b e r s  a n d  t h r e e  c o n t r a c t  p i l o t s .  T h e  c o m b i n e d  e x p e r i e n c e  of o u r  
g r o u p  is n e a r l y  two h u n d r e d  y e a r s  of a c c i d e n t  f r e e  p i l o t a g e .  S o m e  
of  o u r  m e m b e r s  h a v e  p i l o t e d  in o t h e r  p a r t s  of t h e  w o r l d ,  i n c l u d i n g  
l a r g e  c a r g o  s h i p s  in H a w a i i ,  p a s s e n g e r  s h i p s  in t h e  P a n a m a  C a n a l  
a n d  V L C C 1s in t h e  P e r s i a n  G u lf. T h e  g r o w t h  of A C P  a l l o w e d  f o r  t h e  
s u c c e s s f u l  c o n c l u s i o n  of a c o n t r a c t  b e t w e e n  H A L  a n d  A C P  in w h i c h  
A C P  w i l l  p r o v i d e  d i s p a t c h  s e r v i c e s  f o r  p i l o t s  o n  H A L  c r u i s e  s h i p s  
in S o u t h e a s t  A l a s k a  f o r  t h e  n e x t  f i v e  s e a s o n s .  It is t h e  a i m  of 
A C P  to i n c r e a s e  o u r  m a r k e t  s h a r e  a n d  to t h e  e x t e n t  w e  do, p r o v i d e  
y e a r - r o u n d  s e r v i c e  to o u r  c u s t o m e r s .

W e  s e e  t h i s  b i l l  as a n  a t t e m p t  to p u t  A C P  o u t  of b u s i n e s s  a n d  
to f o r c e  o u r  c u s t o m e r s  b a c k  to S E A P A  f o r  p i l o t s .  W e  b e l i e v e  
S o u t h w e s t  A l a s k a  P i l o t s  A s s o c i a t i o n  (SWAPA) s u p p o r t s  S E A P A ' s  
e f f o r t s  so as to p r e v e n t  o u r  o f f e r i n g  p i l o t a g e  s e r v i c e  to H A L  s h i p s  
in P r i n c e  W i l l i a m  Sound.

T h e  b i l l  s u g g e s t s  t h a t  t h e r e  is a n e e d  f o r  i m p r o v i n g  s a f e t y  
o f  n a v i g a t i o n  a n d  u p g r a d i n g  t r a i n i n g  a n d  e n t r y  s t a n d a r d s ,  but t h e  
b i l l  a t t e m p t s  to p r o v i d e  a n  e c o n o m i c  a n s w e r  a n d  t h e r e b y  e x p o s e s  its 
r e a l  p u r p o s e ,  the e v e n t u a l ,  if n o t  i m m e d i a t e  e l i m i n a t i o n  of 
c o m p e t i t i o n .



P a g e  Two

W e  s u g g e s t  t h a t  t h e  b i l l  be d i s c a r d e d .  F a i l i n g  t h a t  w e  h a v e  
s p e c i f i c  r e c o m m e n d a t i o n s  f o r  a m e n d m e n t s  w h i c h  if m a d e  w o u l d  a l l o w  
A C P  a n d / o r  o t h e r  n e w  p i l o t  g r o u p s  to c o m p e t e  s u c c e s s f u l l y  w i t h  
S E A P A  a n d  SWAPA.



AMENDMENT NO. 1

p. 2 1 .  18 Add: P i l o t  membership o f  the board s h a l l  r o t a t e  e v e n ly
among the  e x i s t i n g  p i l o t  a s s o c i a t i o n s .

AMENDMENT NO. 2
p. 2 1 .  31 D e le te  and keep c u rr e n t  s t a t u t o r y  language.  Comment: 
This  language i s  code f o r  e l i m i n a t i n g  co m p e t it io n  through a r b i t r a r y  
and c a p r i c i o u s  use o f  board a u t h o r i t y  a? in f lu e n c e d  by SEAPA and 
SWAPA. In a d d i t io n  i t  i s  not n e c e s s a r y  s in c e  q u a l i f i c a t i o n s  and 
l i m i t a t i o n s  a l r e a d y  occur  through the l i c e n s e  exam p ro c e s s .

AMENDMENT NO. 3
p. 3 (7) D e le te  a l l .  Replace w ith:  P rovide  a d v ic e  and a s i s t a n c e
to  p i l o t  o r g a n i z a t i o n s  d e s i r i n g  to e s t a b l i s h  or  upgrade t h e i r  p i l o t  
t r a i n i n g  programs.

AMENDMENT NO. 4
p. 3 (9) D e le t e  a l l .  Replace  w ith:  Adopt no r u l e  the r e s u l t  of
which i s  the l i m i t i n g  o f  b u s in e ss  or te rm in a t io n  o f  any p i l o t  
o r g a i n i z a t i o n  e x i s t i n g  in  t h i s  s t a t e  now.

AMENDMENT NO. 5
p. 4 Sec.  08.62.050 Marine P i l o t  C oo rd in ator .  D elete  a l l .  
Replace  w ith :  The department may h i r e  a marine p i l o t  c o o rd in a to r
to  a c t  as an a d v is o r  to  the department on the a d m in is tr a t io n  of  
t h i s  c h a p t e r .  The c o o r d in a t o r  may not be an a c t i v e  p i l o t  in 
A la s k a ,  nor have been a member of  a p i l o t  o r g a n iz a t i o n  in  Alaska 
f o r  t h r e e  y e a r s  p r i o r  to h is  date  o f  h i r e .  Among h i s  d u t ie s  may 
be con d u ct in g  check r i d e s  f o r  p i l o t s  s e e k in g  docking l i c e n s e s .

AMENDMENT NO. 6
p. 4 Sec.  6 D e le te  a l l  and r e p la c e w ith  language of
s t a t u t e .

AMENDMENT NO. 7
p. 4 Sec.  9 (3) D e le te  a l l .

AMENDMENT NO. 8
p. 5 1 .  8 D e le t e :  member o f  a p r o f e s s i o n a l  p i l o t s  o r g a n iz a t i o n ,
and r e p l a c e  w ith  p r o f e s s i o n a l  marine p i l o t .  Comment: Many
e x c e l l e n t  p i l o t s  work on f e d e r a l  l i c e n s e  and would not be e l i g i b l e .



AMENDMENT NO. 9

p. 5 (d) a f t e r  w o r d  of i n s e r t :  a n y  g r o s s  t o n s  a n d  d o c k  v e s s e l s
o f  3 0 , 0 0 0  g r o s s  tons.

A M E N D M E N T  NO. 10

p. 5 S e c  0 8 . 6 2 . 0 9 7  T r a i n i n g  P r o g r a m s  f o r  D e p u t y  M a r i n e  Pilots. 
D e l e t e  a n d  r e p l a c e  w i t h :  U p o n  an  a p p l i c a n t ' s  s u c c e s s f u l  c o m p l e t i o n
o f  t h e  l i c e n s e  e x a m  f o r  t h e  d e p u t y  m a r i n e  p i l o t s  l i c e n s e  the b o a r d  
w i l l  r e c o m m e n d  to t h e  d e p u t y  m a r i n e  p i l o t ' s  o r g a n i z a t i o n  a n  
a p p r o p r i a t e  c o n t i n u i n g  e d u c a t i o n  p r o g r a m .  C o m m e n t :  T h e  d e p u t y
p i l o t  w o u l d  t h e n  be  l i c e n s e d  a n d  q u a l i f i e d  to  w o r k  i m m e d i a t e l y .  
T h e  f u r t h e r  t r a i n i n g  c a n  be a p p l i e d  f l e x i b l y  s i n c e  p i l o t s  entering' 
th e  p r o f e s s i o n  h a v e  d i f f e r i n g  b a c k g r o u n d  e x p e r i e n c e .

A M E N D M E N T  NO. 11

p. 7 Sec. 13 (7) D e l e t e .  C o m m e n t :  a n t i - c o m p e t i t i o n .

A M E N D M E N T  NO. 12

p. 9 (b) D e l e t e  all. C o m m e n t :  N o t  n e c e s s a r y  f o r  s t a t e  to
r e c o g n i z e  r e g i o n a l  o r g a n i z a t i o n .  S t a t e  d o e s  r e c o g n i z e  p i l o t s  as 
i n d i v i d u a l s .  I d e a  o f  a " s o c i a l  c o n t r a c t "  b e t w e e n  S t a t e  a n d  
a s s o c i a t i o n  is n o n s e n s e ,  r e f e r e n c e  s t u d y  + F T C  FLA. c o mment.

A M E N D M E N T  NO. 13

P. 9 (c) D e l e t e  all. R e p l a c e  with: A l l  p i l o t  o r g a n i z a t i o n s  s h a l l
p r o m o t e  s a f e  a n d  e f f i c i e n t  p i l o t a g e  in A l a s k a .  E a c h  o r g a n i z a t i o n  
s h a l l  a p p l y  its a r t i c l e s ,  b y l a w s  or  r u l e s  in a fair, u n i f o r m  a n d  
n o n d i s c r i m i n a t o r y  m a n n e r .  E a c h  p i l o t  o r g a n i z a t i o n  w i l l  c o m p l y  w i t h  
a p p l i c a b l e  s t a t e  a n d  f e d e r a l  laws.

A M E N D M E N T  NO. 14

p. 10 Sec. 23 D e l e t e  all. C o m m e n t : T h i s  w o u l d  g i v e  anti
i m m u n i t y .

A M E N D M E N T  NO. 15

p. 1 (3) D e l e t e  all. C o m m e n t :  T h e  l i c e n s i n g  a n d  r e g u l a t i o n  of
m a r i n e  p i l o t s  h a s  n o t  p r o t e c t e d  t h e  p u b l i c  f r o m  t h e  c o n s e q u e n c e s  
of m a r i n e  c a s u a l t i e s ,  e.g. E x x o n  V a l d e z  a n d  N o r t h  S t a r  c a s u a l t i e s .



HOUSE JOURNAL .A p r i l  2 4 , . , 1 9 8 0 .

I

JMMITTEE SUBSTITUTE FOR SPONSOR SUB- 
■ILL NO, 806 ( r e l a t i n g  to  head s, de - e c to rs  o f  d lv L a io n s  o f  p r in c ip a l d e - 
x tc u t iv e  b ranch  and to  members o f  
ind com m iss ions) (page 1042 o f  the 
. Houoc J o u rn a l Supplement No. 5 4 .

'.t ta *  ha* had HOUSE B ILL NO. 933 la o r y  v o te  by th e  q u a l i f i e d  v o te r*  
mdmcnc o f  the  A la ska  S ta tehood  A r t  

to  la n d ) under c o n s id e ra t io n  and 
com m ittee recommends ' i t  do p a s s . 

(C o -C h a lm a n ) . H a l fo rd , c h a t t e r to n , 
.e r  and Z h a r o f f .
to  th e  J u d ic ia r y  Committee.

la  has had HOUSE B ILL NO. 961 < re - 
C oEm erc la l F ish in g  and A g r ic u ltu re  

: f o r  an e f f e c t i v e  d a te ) under con** 
jo r i c y  o f  the  comm ittee recommends 
a COMMITTEE SUBSTITUTE FOR HOUSE d e l e )  and r e p o r t a  I t  back w ith  
a t i o n s .  Freeman (V ic e  C ha irm an ). ;en and Duncan reconmend do p a s s , 
have no recom m endation .
to  th e  R u le *  Committee f o r  p la c e -

•  has had HOUSE B ILL NO, 970 (mak- 
? r la t lo n  f o r  r e g io n a l a q u a c u ltu re  
Ive d a te ) und er c o n s id e ra t io n  and ■owittee recommends I t  be re p la c e d  
5TITUTE FOR HOUSE B ILL NO. 970 e ) ,  and r e p o r t s  i t  back w ith  ln -  
:lo n s« ’ Froeman (V ic e  Chairm an) 
iommend do p a s s . Cuy, Duncan, i have no recomm endation .
to  the  RuleB Committee f o r  p la c e -

UCTION OF CITATIONS

ns were re c e iv e d *
A i r l i e  C. B ruce 
t a t i v e  McKinnon
ia r y  Edna C raw ford  t a r iv e . McKinnon
Una M. B e t ty  M alay 
:a t iv e  McKinnon
were r e f e r r e d  to  <n Che c a le n d a r .

the R u le s  Com-
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INTRODUCTION. FIRST READING AND REFERENCE 
OF HOUSE BILLS

HOUSE BILL NO. 1025 by the  Commerce Comm ittee, e n t i t le d :
■ • "An Act c o n t in u in g  th e  e x is te n c e  o f  

the . Board o f  M a rin e  P i l o t s  and amend­
ing  the  law  r e la c in g  to  i t s  powers 
and r e s p o n s i b i l i t i e s ;  and p ro v id in g  
f o r  an e f f e c t i v e  d a t e . "

was read the f i r a t  tim e w ith  the  fo l lo w in g  committee 
r e p o r t :

The Commerce Committee h as had HB 1025 und e r c on s id e ra ­
t io n  and a m a jo r i t y  o f  th e  com m ittee recommends i t  do 
pasa and a tta c h e s  a l e t t e r  o f  In t e n t .  Concurring*. 
Brown (C h a irm an ), M a lone , O a te rb a c k , H a lfo rd  and 
Munson. Not c o n c u r r in g : R ando lph  recommend* do n o t
paa* and B e ttiEW orth  has no recom m endation .
HB 1025 wa* r e f e r r e d  to  th e  R u le s  
ment on th e  c a le n d a r .

HB1025

Committee f o r  p la c e -

The l e t t e r  o f  In t e n t  on HB 1025 fo l lo w s *

Dear M r. S p e a k e r ;
I t  i s  the  b e l i e f  o f  th e  House Commerce Committee chat 
e n t ry  in t o  th e  M arine  P i l o t s  p r o fe s s io n  has been unneces­
s a r i l y  r e s t r i c t i v e . ' I t  i s  t h e r e f o r e  th e  in t e n t io n  o f  t h i s  comm ittee th a t  th e  B oa rd  o f  M a rin a  P i l o t s  d e ve lo p  an 
a p p re n t ic e  t r a in in g  p rog ram . T h is  p rog ram  sh ou ld  p ro v id e  
an o p p o r tu n ity  to  a l l  q u a l i f i e d  A lasksm s t o  im p a r t i a l ly  
p a r t i c ip a t e  in  t r a i n in g ,  w h ich  when s u c c e s s fu l ly  c om p le ted , 
would' q u a l i f y  them t o  .compete f o r  ar.d o b ta in  a v a i la b le  
p i lo t a g e  p o s i t i o n s ,  X r e p o r t  p r o v id in g  com p le te  d e t a i l *  
f o r  Im p lem en ting  t h i s  p rog ram  s h a l l  b e  p re sen te d  to  th e  
n e x t s e s s io n  o f  th e  L e g i s la t u r e  on  o r  b e fo r e  th e  open ing  
day o f  th e  aeB B lon .

| iV ospactfu lly^ su bm itR ed ,

i •
^ R ep re se n ta t iv e  F re u  Brown 
ChairmanHouse Commerce Committee
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i 3 ,  1 9 8 0  were re a d  a ta t in g  Che Senate 
.owing x

-fA .ifl
*D REFERENCE OF SENATE RESOLUTION^

"A:e  fo r  sen a te  concurrent r e s o l u t io n• Che R u le s  Committee:

Che S e c o n d  A m e n d m e n t  to the ,x
f o r  t h e  S a l e  a nd Pu r c h a s e  T

R o y a l t y  O i l  • b e t w e e n  • t he .„rf v':T A la sk a  a n d  The A lpeCco Com-

’* -1tim e end  r e f e r r e d  t o  che R u le s  Com-.
* • •

i

ABB <?£ SEjjATgJSI ^ B-',^ A
• ■ •• ".it o ;a

.•••. • • -̂.‘2 

o ^ n d c d ,  b y  t h e  R ules Coranittee b y  re-.

a* . •** *•
p ro v in g  th e  eocond' anend- 
\e ag reem en t f o r  t h e .s a le  
ia e  o f  a ta c e  r o y a l t y  o i l  : > J
ie  S t a te  o f  A la sk a  and the  bo’ s tc  jmpany; and p ro v id in g  f o r  <e d a t e . "

ae a n d  r e f e r r e d  to t h e  Rules Commit* ;j

. • •..* . .i - : a • ^ed •:
.c-' nf?

• . . i . • i '•i*' u:f,v,£A ‘<’-

. -jr.v-nz ,?j
■i * •• ii •»«' il

OF STANDING COMMITTEES •'
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has h a d  SENATE BILL NO. 294 amended-̂  
.tna R i v e r  h y d r o e l e c t r i c  project; tg 
c o n s i d e r a t i o n  a n d  a  m a j o r i t y  o f  vj 

ids it b e  r e p l a c e d  w i t h  HOUSE COH- -{ 
SENATE BILL NO, 29L (Finance):
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"An Act r e la t i n g  to  power p r o je c t s  o f  
th e  A la ska  Power A u th o r ity  and the 
S u a lcna  R iv e r  h y d r o e le c t r ic  p r o je c t :  and p ro v id in g  f o r  an e f f e c t i v e  d a te .

th a t  i t  do paea and a tta ch e s  a  new f i s c a l  n o t e . Con­
c u r r in g : K e c k in s , R og e rs , McKinnon, Cuy, Mosa and
Duncan- Not c o n c u r r in g : Freeman (V ic e  C ha irm an ),Haugen, Sm ith , Montgomery and S c h a e f fe r  have no recom ­
m endation ,

SB 294an waB r e f e r r e d  t o  the Ru lea Committee f o r  p la c e ­
ment on th e  c a le n d a r .
F is c a l n o te  app ea rs  in  Houae J o u rn a l Supplement No. 8 5 .

The R u le s  Committee has had SENATE B ILL NO. 573  (con* 
t in n in g  the. e x is te n c e  o f  th e  Board of K a r in e  P i l o t s  and amending th a  law  r e la t i n g  to  i t s  powers and re s p o n s i­
b i l i t i e s  j e f f e c t i v e  d a te ) under c o n s id e ra t io n  end a m a jo r i t y  o f  th e  com m lttea recommends I t  do p a ss  and 
th a t  th e  House Commerce Committee l e t t e r  o f  in t e n t  on 
HB 1025 (page 1085 o f  the J o u rn a l )  be  adop ted . Con* 
c u r r in g : C o tten  (C h a irm an ), Brown, M i l l e r ,  P a r r  and >
P h i l l i p s .
SB 573 a p p e a rs  on  to d a y ’ s c a le n d a r ,

REPORTS OF SPECIAL COMMITTEES

The FREE CONFERENCE COMMITTEE, which hea had COMMITTEE 
SUBSTITUTE FOR SENATE BILL NO. 114 (R u le a ) emended 
(c o m p e t it iv e  b id d in g  under th e  F i s c a l P rocedu res A ct) 
and HOUSE COMMITTEE SUBSTITUTE FOR COMMITTEE SUBSTI­
TUTE FOR SENATE B ILL  NO. 114 (F in an c e ) amended House 
(same t i t l e )  und er c o n s id e ra t io n  recommends t h a t :

FREE CONFERENCE COMMITTEE SUBSTITUTE 
FOR SENATE B ILL NO. 114 
"An Act r e la t i n g  to  a ta ta  c o n t ra c t ­
in g  and procu rem ent p ro ced u re s , and 
c om p e tit iv e  b idd ing  under the F ie c a l 
P ro cedu re s  A c t ."

SB
294am

be ad op ted .

SB
573

HCSCSSB
114
( f in )
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