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T e x a s :  I n  1 9 9 0 ,  T e x a s  b e c a m e  t h e  f i r s t  s t a t e  t o  a d d r e s s
s e c r e c y  c o n c e r n s  t h r o u g h  c o u r t  r u l e s  w h i c h  t o o k  e f f e c t  o n  
S e p t e m b e r  1, 1 9 9 0 , .  T h e  T e x a s  S u p r e m e  C o u r t  c h o s e  t o  f o c u s  o n  
t h e  i s s u e  o f  s e a l e d  c o u r t  r e c o r d s ,  a n d  a d o p t e d  a m e n d m e n t s  t o  t h e  
T e x a s  R u l e s  o f  C i v i l  P r o c e d u r e  t o  e s t a b l i s h  s t a n d a r d s  a n d  
p r o c e d u r e s  f o r  s e a l i n g .  T h e  c o u r t  r e c o g n i z e  a " p r e s u m p t i o n  o f  
o p e n n e s s "  o f  a l l  c o u r t  r e c o r d s ,  w h i c h  c o u l d  b e  o v e r c o m e  o n l y  
a f t e r  a s h o w i n g  t h a t  a s p e c i f i c ,  s e r i o u s  a n d  s u b s t a n t i a l  i n t e r e s t  
i n  s e a l i n g  r e c o r d s  o u t w e i g h s  a n y  a d v e r s e  e f f e c t  o n  p u b l i c  h e a l t h  
a n d  s a f e t y ,  a n d  t h a t  n o  l e s s  r e s t r i c t i v e  m e a n s  t h a n  s e a l i n g  w o u l d  
p r o t e c t  t h e  i n t e r e s t .  " C o u r t  r e c o r d s "  i n c l u d e s  a l l  d o c u m e n t s  
f i l e d  i n  a c i v i l  a c t i o n ,  a s  w e l l  a s  u n f i l e d  d i s c o v e r y  m a t e r i a l  
a n d  s e t t l e m e n t  a g r e e m e n t s  t h a t  a r e  n o t  f i l e d  b u t  m i g h t  h a v e  a n  
a d v e r s e  e f f e c t  o n  p u b l i c  h e a l t h  a n d  s a f e t y .  T h e  c o u r t  d e t a i l e d  
s p e c i f i c  p r o c e d u r e s  ( n o t i c e ,  p u b l i c  h e a r i n g s ,  e t c . )  b y  w h i c h  
r e c o r d s  c o u l d  b e  s e a l e d  u n d e r  t h e  n e w  r u l e s ,  a n d  p r o v i d e d  t h a t  
i n d i v i d u a l s  a n d  o r g a n i z a t i o n s  n o t  a  p a r t y  t o  t h e  c a s e  c o u l d  
p a r t i c i p a t e  i n  h e a r i n g s .

V i r g i n i a :  H B  1 5 8 2 ,  t h e  f i r s t  l e g i s l a t i o n  o f  i t s  k i n d ,  w a s
i n t r o d u c e d  i n  1 9 8 9  b y  A T L A  M e m b e r  B e r n a r d  C o h e n ,  a m e m b e r  o f  t h e  
G e n e r a l  A s s e m b l y .  I t  p a s s e d  a n d  w a s  s i g n e d  b y  t h e  G o v e r n o r ,  a n d  
t o o k  e f f e c t  o n  J u l y  1, 1 9 8 9 .  I t  a l l o w s  a t t o r n e y s  t o  s h a r e  
i n f o r m a t i o n  p r o d u c e d  i n  d i s c o v e r y  i f  t h e y  h a v e  p e r m i s s i o n  o f  t h e  
c o u r t  ( g i v e n  a f t e r  a  h e a r i n g ) , a n d  i f  t h e  a t t o r n e y s  w h o  w o u l d  
r e c e i v e  t h e  i n f o r m a t i o n  a g r e e  t o  b e  b o u n d  b y  t h e  t e r m s  o f  a n y  
p r o t e c t i v e  o r d e r .

W a s h i n g t o n :  T h e  W a s h i n g t o n  S t a t e  T r i a l  L a w y e r s  A s s o c i a t i o n
is s p o n s o r i n g  b i l l s  i n  b o t h  H o u s e  a n d  S e n a t e  d u r i n g  t h e  c u r r e n t  
l e g i s l a t i v e  s e s s i o n .  T h e  b i l l s ,  H B  1 3 2 0  a n d  S 5 3 8 8 ,  a r e  v e r y  
s i m i l a r  t o  t h e  F l o r i d a  S u n s h i n e  i n  L i t i g a t i o n  A c t .

W i s c o n s i n :  T h e  W i s c o n s i n  A c a d e m y  o f  T r i a l  L a w y e r s  p l a n s  t o
i n t r o d u c e  a b i l l  i n  t h e  c u r r e n t  l e g i s l a t i v e  s e s s i o n .  I t  i s  

e x p e c t e d  t o  b e  s i m i l a r  i n  o p e r a t i o n  a n d  e f f e c t  t o  t h e  T e x a s  c o u r t  
r u l e  a m e n d m e n t s .

M arch  1 ,  1 9 9 1



F a c t s  A b o u t  S e c r e c y  i n  L i t i g a t i o n

• s e c r e c y  i n  l i t i g a t i o n ,  t h e  p r a c t i c e  o f  k e e p i n g  p r i v a t e  w h a t  
w o u l d  o t h e r w i s e  b e  p u b l i c  i n f o r m a t i o n  e m e r g i n g  f r o m  l i t i g a t i o n ,  

i n c l u d e s  t h e  f o l l o w i n g  p r a c t i c e s :

P r o t e c t i v e  O r d e r s  t h a t  l e g a l l y  p r o h i b i t  p a r t i e s  r e c e i v i n g  

i n f o r m a t i o n  i n  a l a w s u i t  f r o m  d i s t r i b u t i n g  t h i s  i n f o r m a t i o n  
t o  o t h e r s  (e.g. a t t o r n e y s  r e p r e s e n t i n g  o t h e r  p l a i n t i f f s ) .

C o n f i d e n t i a l i t y  A g r e e m e n t s  t h a t  r e q u i r e  c e r t a i n  m a t t e r s ,  
o n c e  t h e y  a r e  d i s c u s s e d  o r  a g r e e d  to, t o  r e m a i n  c o n f i d e n t i a l  
e x c e p t  a m o n g  t h e  p a r t i e s  d i r e c t l y  i n v o l v e d .  S u c h  m a t t e r s  
m i g h t  i n c l u d e  t h e  c a u s e  o f  i n j u r y  a n d  t h e  c o n t r i b u t i n g  
f a c t o r s ,  t h e  t e r m s  o f  s e t t l e m e n t ,  a n d  e v e n  t h e  f a c t  t h a t  a 
l a w s u i t  w a s  e v e r  f i l e d .

S e a l e d  C o u r t  F i l e s  t h a t  l e g a l l y  p r e c l u d e  a c c e s s  t o  a n y  
d e t a i l s  o f  a c a s e .  T h e  p a r t i e s '  n a m e s  m a y  e v e n  b e  w i t h h e l d ,  

l e a v i n g  o n l y  a r e c o r d  t i t l e d  " S e a l e d  v. S e a l e d . "

« S e c r e c y  h a s  j u m p e d  s t e a d i l y  a n d  s i g n i f i c a n t l y  i n  c i v i l  c a s e s  

s i n c e  a t  l e a s t  t h e  m i d - 1 9 7 0 ' s .  P l a i n t i f f s '  a t t o r n e y s  i n d i c a t e  
t h a t  d e m a n d s  f o r  p r o t e c t i v e  o r d e r s  a r e  n o w  a r o u t i n e  o c c u r r e n c e  

i n  p r o d u c t  l i a b i l i t y  c a s e s .

0 T h e  p r o c e s s  o f  s e c r e c y  is t y p i c a l l y  i n i t i a t e d  b y  d e f e n d a n t s .  

P l a i n t i f f s  c a n  d e m a n d  a l l  i n f o r m a t i o n  t h a t  t h e  d e f e n d a n t  h a s  

a b o u t  t h e  c a u s e s  a n d  c i r c u m s t a n c e s  o f  i n j u r i e s ,  i n c l u d i n g  t h e  

d e f e n d a n t ' s  k n o w l e d g e  o f  a n y  p r i o r ,  s i m i l a r  i n c i d e n t s .  D e f e n s e  

a t t o r n e y s  m a y  o b j e c t  t o  t h e  r e q u e s t  o n  a v a r i e t y  o f  g r o u n d s ,  a n d  
m a y  r e q u e s t  a p r o t e c t i v e  o r d e r  l i m i t i n g  t h e  i n f o r m a t i o n  t h e y  h a v e  

t o  p r o d u c e .  T h r o u g h  a p r o t e c t i v e  o r d e r ,  t h e y  m a y  a l s o  s e e k  t o  

p r o h i b i t  t h e  s h a r i n g  o f  i n f o r m a t i o n  w i t h  o t h e r  a t t o r n e y s .  T o  
e x p e d i t e  d i s c o v e r y ,  t h e  p a r t i e s  d i r e c t l y  i n v o l v e d  i n  t h e  c a s e  m a y  
a g r e e  t o  s h a r e  i n f o r m a t i o n ,  b u t  o n l y  a m o n g  t h e m s e l v e s .  J u d g e s  

t e n d  t o  a p p r o v e  m o s t  a g r e e m e n t s  r e a c h e d  b y  b o t h  p a r t i e s .  Y e t  t h e  
p u b l i c ' s  r i g h t  t o  k n o w ,  e s p e c i a l l y  a b o u t  v i t a l  h e a l t h  a n d  s a f e t y  
m a t t e r s ,  c a n  b e  s a c r i f i c e d  in t h e  process.'

0 F i r s t  A m e n d m e n t / F r e e d o m  o f  I n f o r m a t i o n  c o n c e r n s  h a v e  a l s o  
a r i s e n  i n  c o u r t  s e c r e c y  p r a c t i c e s .  J o u r n a l i s t s  r e s e a r c h i n g  
s t o r i e s  a b o u t  h e a l t h  o r  s a f e t y  h a z a r d s  m a y  f i n d  t h a t  

c o n f i d e n t i a l i t y  a g r e e m e n t s  b a r  a t t o r n e y s  f r o m  d i s c u s s i n g  
i n f o r m a t i o n  c r u c i a l  t o  p u b l i c  s a f e t y  w i t h  t h e  m e d i a .  S e c r e c y  

o r d e r s  c a n  a l s o  b a r  m e d i c a l ,  s c i e n t i f i c  a n d  o t h e r  e x p e r t s  f r o m  
d i s c u s s i n g  c r i t i c a l  f i n d i n g s .  T h e y  c a n  a l s o  i n t e r f e r e  w i t h  

r e s o l u t i o n  o f  F r e e d o m  o f  I n f o r m a t i o n  A c t  d i s p u t e s .  T h e  m a n d a t o r y  
n a t u r e  o f  t h e  o r d e r s ,  t h e  d i r e c t  i n v o l v e m e n t  o f  t h e  j u d i c i a r y  i n  
g r a n t i n g  t h e m ,  a n d  t h e  t h r e a t  o f  c o n t e m p t  i f  t h e y  a r e  v i o l a t e d ,  
a l l  r a i s e  q u e s t i o n s  a b o u t  f r e e d o m  o f  t h e  p r e s s  a n d  f r e e  s p e e c h .



E x a m p l e s  o f  S e c r e c y :

E N V IR O N M E N T A L  S A F E T Y :  S e c r e c y  o r d e r s  c a n  b l o c k  a t t e m p t s  b y
s c i e n t i s t s  a n d  h e a l t h  o f f i c i a l s  t o  m o n i t o r  h a z a r d o u s  c h e m i c a l s .
I n  a c o n f i d e n t i a l  s e t t l e m e n t ,  X e r o x  C o r p .  p a i d  t w o  f a m i l i e s  i n  
W e b s t e r ,  N e w  Y o r k  n e a r l y  $5 m i l l i o n  in 1 9 8 8  i n  a c a s e  a l l e g i n g  
t h a t  c h e m i c a l  l e a k s  f r o m  a X e r o x  p l a n t  c a u s e d  c a n c e r  a n d  
n e u r o l o g i c a l  d a m a g e  t o  s e v e n  f a m i l y  m e m b e r s .  N e i g h b o r s  l i v i n g  o n  
t h e  s a m e  s t r e e t  c o u l d  n o t  o b t a i n  a n y  i n f o r m a t i o n  a b o u t  t h e  t o x i c  
h a z a r d s  t h e y  m a y  f a c e .  U n t i l  a 1 9 8 9  c o u r t  d e c i s i o n  w h i c h  r e l e a s e d  
s e a l e d  r e c o r d s  t o  s t a f e  a n d  l o c a l  h e a l t h  a u t h o r i t i e s ,  m e d i c a l  
e x p e r t s  w h o  h a d  a n a l y z e d  t h e  a l l e g e d  c o n n e c t i o n  b e t w e e n  t h e  
c h i l d r e n ' s  i l l n e s s e s  w e r e  n o t  e v e n  a l l o w e d  t o  s h a r e  t h e i r  
f i n d i n g s  w i t h  t h e  h e a l t h  o f f i c i a l s .

M E D I C A L  M A L P R A C T I C E :  S o m e  p h y s i c i a n s  h a v e  e f f e c t i v e l y  a v o i d e d
d i s c i p l i n a r y  c h a r g e s  b y  t h e i r  p e e r s  b e c a u s e  s e a l e d  c o u r t  f i l e s  
r e m o v e  a l l  r e c o r d s  o f  c i v i l  s u i t s  in w h i c h  t h e  f a c t s  w o u l d  

c l e a r l y  w a r r a n t  d i s c i p l i n a r y  a c t i o n .  I n  t h e  D i s t r i c t  o f  C o l u m b i a ,  
f o r  e x a m p l e ,  r e c o r d s  o f  a 19 8 3  s u i t  a l l e g i n g  t h a t  a d o c t o r  h a d  

s e x u a l l y  a s s a u l t e d  a p a t i e n t  d u r i n g  a g y n e c o l o g i c a l  e x a m i n a t i o n  

w e r e  s e a l e d  a f t e r  t h e  d o c t o r  s e t t l e d  t h e  c a s e  a n d  a d m i t t e d  h a v i n g  

a s e x u a l  r e l a t i o n s h i p  w i t h  h i s  p a t i e n t .

P R O D U C T  S A F E T Y :

• P F I Z E R  H E A R T  V A L V E :  A  1 9 8 5  r e p o r t  o n  a d e f e c t i v e  h e a r t
v a l v e  w i t h d r a w n  f r o m  f u r t h e r  u s e  i n  1 9 8 6 ,  b u t  s t i l l  
i m p l a n t e d  i n  s o m e  5 0 , 0 0 0  p e o p l e ,  h a s  b e e n  w i t h h e l d  f r o m  
t h e  m e d i c a l  c o m m u n i t y  a n d  t h e  p u b l i c  b e c a u s e  o f  
p r o t e c t i v e  o r d e r s  o b t a i n e d  b y  P f i z e r ,  I n c .  N e a r l y  2 5 0  

d e a t h s  h a v e  b e e n  c a u s e d  b y  t h e  d e f e c t i v e  v a l v e s ,  

• a c c o r d i n g  t o  P f i z e r ' s  o w n  s t a t e m e n t s .  P f i z e r  h a s  p a i d  

m i l l i o n s  o f  d o l l a r s  t o  s e t t l e  m a n y  l a w s u i t s  i n  r e t u r n  
f o r  s e c r e c y  o r d e r s .

• B R E A S T  I M P L A N T S :  I n  1989, r e q u e s t s  t o  t h e  F D A  b y  a 

p u b l i c  i n t e r e s t  g r o u p  s e e k i n g  c o p i e s  o f  s a f e t y  s t u d i e s  
o f  b r e a s t - i m p l a n t  m a t e r i a l  w e r e  ' d e n i e d  o n  t r a d e  s e c r e t  

g r o u n d s .  E x p e r t  w i t n e s s e s  w h o  t e s t i f i e d  i n  l a w s u i t s  a r e  

u n d e r  p r o t e c t i v e  o r d e r s  a n d  c a n n o t  r e v e a l  w h a t  t h e  
m a n u f a c t u r e r ' s  r e c o r d s  s h o w  a b o u t  t h e  h a z a r d s  o f  
m a t e r i a l s  in b r e a s t  i m p l a n t s  u s e d  b y  t h o u s a n d s  o f  

w o m e n .  T h i s  is a n  e x a m p l e  o f  h o w  a p r o t e c t i v e  o r d e r  c a n  
b e  d e t r i m e n t a l  t o  p u b l i c  h e a l t h  a n d  s a f e t y .

• A U T O M O B I L E  F U E L  S Y S T E M S :  A  s e r i e s  o f  s u i t s  a g a i n s t  

G e n e r a l  M o t o r s  a l l e g e d  t h a t  t h e  f u e l  s y s t e m  u s e d  i n  G M  

c a r s  b u i l t  b e f o r e  t h e  e a r l y  1 9 8 0 's p r e s e n t e d  a v o i d a b l e  
r i s k s  o f  f u e l - f e d  f i r e s .  G M  s y s t e m a t i c a l l y  o b t a i n e d  
p r o t e c t i v e  o r d e r s  t h a t  s u c c e s s f u l l y  k e p t  f r o m  p u b l i c  
s c r u t i n y  i n t e r n a l  d o c u m e n t s  s h o w i n g  t h a t  f i n a n c i a l  
c o n s i d e r a t i o n s  o u t w e i g h e d  s a f e t y  c o n c e r n s  i n  t h e  d e s i g n  
a n d  m a n u f a c t u r e  o f  i t s  a u t o m o b i l e s .



F r e d  B a r b e e
R e t i r e d  a p p l i a n c e  r e p a i r  co. o w n e r  
M i n o n g ,  W i s c o n s i n  
54

M r .  B a r b e e ' s  w i f e  d i e d  o n  A p r i l  26, 1988, a f t e r  h e r  B j o r k / S h i l e y  
a r t i f i c i a l  h e a r t  v a l v e  b r o k e .  T h e  v a l v e  w a s  o r i g i n a l l y  i m p l a n t e d  

i n  M a y  o f  198 2 .

P f i z e r  h a s  r o u t i n e l y  s o u g h t  p r o t e c t i v e  order-; i n  i t s  h e a r t  v a l v e  
c a s e s ,  a n d  h a s  g o n e  t o  c o u r t  t o  t r y  t o  m a i n t a i n  c o n f i d e n t i a l i t y  
o f  t h o u s a n d s  o f  d o c u m e n t s  r e l a t e d  t o  i t s  h e a r t  v a l v e s .

F r e d  B a r b e e  t e s t i f i e d  b e f o r e  t h e  D i n g e l l  s u b c o m m i t t e e .  H e  a n d  
h i s  w i f e  w e r e  n e v e r  a d v i s e d  b y  a n y  d o c t o r s  a b o u t  t h e  h e a r t  v a l v e  
p r o b l e m .  T h e y  n e v e r  r e a d  a b o u t  it in t h e  p r e s s .  A l l  o f  t h e  
c o m p a n y ' s  s e t t l e m e n t s  w e r e  k e p t  c o n f i d e n t i a l ,  s o  t h e  m e d i a  
c o u l d n ' t  l e a r n  a b o u t  l i t i g a t i o n  w h i l e  it w a s  u n d e r w a y .  N e a r l y  10 
y e a r s  a f t e r  t h e  f i r s t  S h i l e y  f r a c t u r e ,  t h e  B a r b e e s  w e r e  t o t a l l y  
i n  t h e  d a r k .

S T A T E M E N T  O F  F R E D E R I C K  B A R B E E  
M i n o n g ,  W i s c o n s i n

M y  n a m e  i s  F r e d e r i c k  B a r b e e ,  a n d  I b e l i e v e  t h a t  s e c r e c y ,  o f  
t h e  k i n d  y o u ' r e  t a l k i n g  a b o u t  in t h i s  c o n f e r e n c e  t o d a y ,  k i l l e d  m y  
w i f e .

M y  w i f e ,  C a r o l ,  h a d  a B j o r k / S h i l e y  a r t i f i c i a l  h e a r t  v a l v e  
i m p l a n t e d  i n  M a y  198 2 .  A b o u t  s i x  y e a r s  l a t e r ,  s h e  c o l l a p s e d  
a f t e r  d o i n g  s o m e  y a r d  w o r k .  S h e  s a i d  s h e  w a s  h a v i n g  t r o u b l e  
breathing.- a n d  t h a t  s h e  t h o u g h t  s h e  w a s  h a v i n g  a h e a r t  a t t a c k ,  o r  
t h a t  s o m e t h i n g  m i g h t  b e  w r o n g  w i t h  h e r  r e p l a c e m e n t  v a l v e .  U n t i l  
t h a t  t i m e ,  w e  h a d  n e v e r  h e a r d  t h a t  B j o r k / S h i l e y  a r t i f i c i a l  h e a r t  
v a l v e s  w o u l d  b r e a k .

I t o o k  C a r o l  t o  t h e  c l o s e s t  h o s p i t a l , w h e r e ,  d e s p i t e  

e m e r g e n c y  r o o m  c a r e ,  s h e  w e n t  i n t o  c a r d i a c  a r r e s t .  S h e  w a s  t h e n  
r u s h e d  b y  a m b u l a n c e  t o  a h o s p i t a l  in D u l u t h ,  a n  h o u r  a w a y .  S h e  

h a d  o p e n  h e a r t  s u r g e r y  i n  D u l u t h  t o  r e p l a c e  t h e  v a l v e .  B y  t h e  
e n d  o f  t h a t  s u r g e r y ,  s h e  h a d  s u f f e r e d  s o  m u c h  o x y g e n  d e p r i v a t i o n  
t h a t  s h e  s l i p p e d  i n t o  c l i n i c a '  d e a t h .  A f t e r  a l l  o f  t h e  h e r o i c  
e f f o r t s  t o  s a v e  h e r  l i fe, s h e  d i e d  a b o u t  48 h o u r s  a f t e r  t h e  f i r s t  
s y m p t o m s  a p p e a r e d .

I l a t e r  d i s c o v e r e d  s e v e r a l  t h i n g s  a b o u t  h e r  t y p e  o f  h e a r t  
v a l v e .  I l e a r n e d  t h a t  d o z e n s  o f  o t h e r  v a l v e s  h a d  f r a c t u r e d  o v e r  

a p e r i o d  o f  y e a r s  b e f o r e  C a r o l ' s  b r o k e ,  i n c l u d i n g  a n u m b e r  o f  

t h e m  b e f o r e  h e r s  w a s  e v e n  i m p l a n t e d .  I l e a r n e d  t h a t  S h i l e y ,  t h e  
c o m p a n y  t h a t  m a d e  t h e m ,  h a d  n o t  p r o v i d e d  a n y  i n f o r m a t i o n  a b o u t  
t h e  p r o b l e m  t o  p a t i e n t s  w h o  h a d  t h e  v a l v e s .  I l e a r n e d  t h a t  t h e  
s y m p t o m s  o f  a b r o k e n  v a l v e  a r e  l i k e  t h o s e  f o r  a h e a r t  a t t a c k ,  a n d  
t h a t  m o s t  o f  t h e  p e o p l e  w h o s e  v a l v e s  f r a c t u r e d  d i e d  a s  a r e s u l t .



I l e a r n e d  t h a t  m a n y  o f  t h e i r  f a m i l i e s  h a d  f i l e d  l a w s u i t s  a g a i n s t  
S h i l e y ,  I n c . ,  t h e  m a n u f a c t u r e r ,  a n d  i t s  p a r e n t  c o m p a n y ,  P f i z e r ,  
In c .  I l e a r n e d  t h a t  d o c u m e n t s  a n d  i n f o r m a t i o n  o b t a i n e d  i n  t h o s e  
l a w s u i t s  w e r e  n e v e r  m a d e  p u b l i c  b e c a u s e  o f  a g r e e m e n t s  o r  c o u r t  
o r d e r s  w h i c h  k e p t  t h e  i n f o r m a t i o n  s e c r e t ,  i l e a r n e d  t h a t  S h i l e y  
h a d  n e g o t i a t e d  s e t t l e m e n t s  in t h o s e  c a s e s  t h a t  r e q u i r e d  t h e  
v i c t i m s  t o  k e e p  t h e i r  s e t t l e m e n t s  c o n f i d e n t i a l .

I r e a d  n e w s p a p e r s  a n d  w a t c h  t e l e v i s i o n .  I f  I h a d  e v e r  h e a r d  
a n y t h i n g  a b o u t  t h i s  p r o b l e m  i n  t h e  n e w s  I w o u l d  h a v e  t a k e n  m y  
w i f e  b a c k  t o  t h e  d o c t o r  t o  s e e  w h a t  s h o u l d  b e  d o n e  a b o u t  it.
E v e n  i f  s h e  d i d n ' t  h a v e  t h e  d e f e c t i v e  v a l v e  r e p l a c e d ,  a n d  e v e n  if 
w e  c o u l d n ' t  p r e v e n t  t h e  s t r u t  f r a c t u r e ,  h a v i n g  s o m e  advance, 
i n f o r m a t i o n  a b o u t  t h e  p r o b l e m  w o u l d  h a v e  a l l o w e d  u s  t o  p l a n  f o r  
a n  e m e r g e n c y ,  a n d  p o s s i b l y  s a v e  h e r  l i f e .  I f  I h a d  k n o w n  w h a t  t o  
e x p e c t ,  I w o u l d  h a v e  m a d e  a r r a n g e m e n t s  f o r  C a r o l  t o  b e  t a k e n  t o  
D u l u t h ,  n o t  t o  o u r  l o c a l  h o s p i t a l ,  b e c a u s e  I n o w  k n o w  t h a t  o n l y  
i m m e d i a t e  o p e n - h e a r t  s u r g e r y  w o u l d  h a v e  s a v e d  h e r  l i f e  —  a n d  o u r  
l o c a l  h o s p i t a l  d i d n ' t  h a v e  t h e  c a p a b i l i t y  t o  p e r f o r m  o p e n  h e a r t  
s u r g e r y .  I f  I h a d  h e a r d  a n y t h i n g  a b o u t  v a l v e  f r a c t u r e s  b e f o r e  
A p r i l  24, 1 9 8 8 ,  w e  w o u l d  h a v e  h a d  t i m e  t o  r e a c h  D u l u t h ,  a n d  C a r o l  
m i g h t  b e  a l i v e  t o d a y .

B u t  S h i l e y  w a n t e d  t h i s  p r o b l e m  k e p t  s e c r e t ,  a n d  t h e y  g o t  

t h e i r  w a y .  I h a v e  l e a r n e d  t h a t  S h i l e y  k n e w  o f  p r o b l e m s  w i t h  t h e  
v a l v e ,  a s  e a r l y  a s  1 9 7 8 ,  y e t  a t t o r n e y s ,  v i c t i m s '  f a m i l i e s ,  a n d  t h e  
p u b l i c  a r e  s t i l l  s t r u g g l i n g  t o  g e t  t h i s  i n f o r m a t i o n .



D e v r a  L e e  D a v i s ,  P h . D .
T o x i c o l o g i s t ,  p r e s e n t l y  s c h o l a r - i n - r e s i d e n c e  a t  t h e  

N a t i o n a l  A c a d e m y  o f  S c i e n c e s ,  W a s h i n g t o n ,  D . C .
P r o f e s s o r  a t  Mtv S i n a i  M e d i c a l  C e n t e r ,  D e p t ,  o f  E n v i r o n m e n t a l  a n d  

O c c u p a t i o n a l  M e d i c i n e ,  N e w  Y o r k  C i t y

Dr. D a v i s  s u f f e r e d  a n e a r - f a t a l  a n a p h y l a c t i c  r e a c t i o n  t o  a 
p r e s c r i p t i o n  d r u g  ( Z o m a x )  in 198 3 ,  t w o  m o n t h s  b e f o r e  t h e  d r u g  w a s  
w i t h d r a w n  f r o m  t h e  m a r k e t  b y  i t s  m a n u f a c t u r e r ,  M c N e i l  

P h a r m a c e u t i c a l .

Dr. D a v i s  b e l i e v e s  t h a t ,  a s  a r e s u l t  o f  s e c r e c y  p r o v i s i o n s  
a t t a c h e d  t o  s e t t l e m e n t s  o f  l a w s u i t s  a g a i n s t  M c N e i l ,  r e s e a r c h  o n  
t h e  e f f e c t s  o f  t h e  c h e m i c a l  c o n s t i t u e n t s  o f  Z o m a x  h a s  b e e n  
i n h i b i t e d .

S T A T E M E N T  O F  D E V R A  L E E  D A V I S ,  P h . D .

W a s h i n g t o n ,  D . C .

O n  J a n u a r y  4, 1 9 8 3 ,  I a l m o s t  d i e d .  T h e  d r u g  I h a d  t a k e n  

e a r l y  t h a t  m o r n i n g  f o r  m y  b r o k e n  foot, Z o m a x ,  h a d  b e e n  b i l l e d  a s  
t h e  b e s t  t h i n g  s i n c e  m o r p h i n e  w i t h o u t  n a r c o t i c s .  W i t h i n  2 0  
m i n u t e s ,  i t  h a d  n e a r l y  k i l l e d  m e .

I a m  a s p e c i a l i s t  in t o x i c o l o g y .  W h e n  m y  h e a r t  b e g a n  r a c i n g  
a f t e r  t a k i n g  Z o m a x ,  I p u l l e d  o u t  m y  b e d s i d e  c o p y  o f  t h e  
P h y s i c i a n s '  D e s k  R e f e r e n c e  t o  l e a r n  w h a t  t y p e  o f  r e a c t i o n  I m i g h t  
b e  h a v i n g .  I w a s  r e l i e v e d  t o  f i n d  n o  w a r n i n g  a b o u t  a s o m e t i m e s  
f a t a l  a l l e r g i c  r e s p o n s e  c a l l e d  a n a p h y l a x i s .  B u t  m y  p u l s e  s o o n  

s o a r e d  t o  140, a n d  I b e g a n  t o  e x p e r i e n c e  t h a t  p r o f o u n d  s e n s a t i o n  

o f  i m p e n d i n g  d o o m  a n d  d e e p  d r e a d  c h a r a c t e r i s t i c  o f  t r u e  
a n a p h y l a x i s ,  a l o n g  w i t h  b r e a t h i n g  d i f f i c u l t i e s  a n d  g i g a n t i c  h i v e s  
a l l  o v e r  m y  b o d y .

I b l a c k e d  o u t  a n d  t u m b l e d  d o w n  a f l i g h t  o f  s t a i r s .  " M o m m y !  
M o m m y !  A r e  y o u  d e a d ? "  m y  s i x - y e a r - o l d  c r i e d .

A f t e r  I w a s  t r e a t e d  a t  t h e  h o s p i t a l  e m e r g e n c y  r o o m ,  I 
l e a r n e d  t h a t  a n u m b e r  o f  p a t i e n t s  h a d  e x p e r i e n c e d  v i o l e n t ,  
a l l e r g i c  r e a c t i o n s  t o  Z o m a x  a n d  t h a t  s o m e  h a d  d i e d .  L a t e r  I m e t  
p h y s i c i a n s  w h o  h a d  s u r v i v e d  o t h e r  t r a u m a s  w i t h  t h e  s a m e  d r u g ,  as 
m u c h  a s  t h r e e  y e a r s  e a r l i e r . O n e  d r o v e  h i s  c a r  o f f  a s u p e r  

h i g h w a y  a n d  w a s  t r e a t e d  f o r  a h e a r t  a t t a c k .  A n o t h e r  s u f f e r e d  a 
p u n c t u r e d  l u n g  w h e n  h i s  h e a r t  w a s  r e s t a r t e d .

T h e  W a s h i n g t o n  P o s t , o n  O c t o b e r  25, 1 9 8 8 ,  d i s c l o s e d  t h e  
b a c k g r o u n d  o f  t h e  l i t i g a t i o n  a n d  r e g u l a t o r y  p r o c e s s e s  s u r r o u n d i n g  
Z o m a x .  T h i s  a r t i c l e  b y  W e i s e r  a n d  W a l s h  d e t a i l e d  h o w  t h e  c o m p a n y  
t h a t  m a n u f a c t u r e s  Z o m a x ,  M c N e i l  P h a r m a c e u t i c a l ,  d e l i b e r a t e l y  
d o w n p l a y e d  t h e  s e v e r i t y  o f  a d v e r s e  r e a c t i o n s  f r o m  t h e  d r u g ,  in 
i t s  r e p o r t s  t o  t h e  F o o d  a n d  D r u g  A d m i n i s t r a t i o n ,  i n  i t s  
a g g r e s s i v e  m a r k e t i n g  c a m p a i g n ,  a n d  i n  i t s  l e t t e r s  t o  d o c t o r s .



S o m e  o f  t h e  v i c t i m s  o f  a n a p h y l a c t i c  r e a c t i o n s  t o  Z o m a x  —  
a n d  s o m e  f a m i l i e s  o f  t h o s e  w h o  d i e d  —  s u e d  M c N e i l .  T w o  w e r e  
p h y s i c i a n s  w h o  s p o k e  t o  m e  a b o u t  t h e i r  d e v a s t a t i n g  r e a c t i o n s  a n d  
t o l d  m e  t h a t ,  a s  a c o n d i t i o n  o f  s e t t l i n g  t h e i r  c a s e s ,  t h e y  w e r e  
r e q u i r e d  n e v e r  t o  d i s c l o s e  t h e  d e t a i l s  o f  t h e i r  ' l a w s u i t s  o r  t a l k  
a b o u t  w h a t  h a d  h a p p e n e d  a g a i n .  T h e y  a l s o  a g r e e d  n o t  t o  p u b l i s h  
a n y  r e p o r t s  o f  t h e i r  r e a c t i o n s  in m e d i c a l  j o u r n a l s ,  w h i c h  a r e  a 
k e y  s o u r c e  o f  i n f o r m a t i o n  f o r  d o c t o r s  t o  l e a r n  a b o u t  s u c h  
r e a c t i o n s .  O n e  o f  t h e s e  r e a c t i o n s  o c c u r r e d  t h r e e  y e a r s  b e f o r e  
m i n e .  I f  t h e s e  w a r n i n g s  h a d  b e e n  p u b l i s h e d ,  Z o m a x  m i g h t  w e l l  
h a v e  b e e n  w i t h d r a w n  f r o m  t h e  m a r k e t  b e f o r e  m y  b r u s h  w i t h  d e a t h .

I n  o r d e r  t o  s e t t l e  c a s e s ,  c o u r t s  r e p e a t e d l y  s e a l e d  m e d i c a l  
a n d  s c i e n t i f i c  r e c o r d s ,  e f f e c t i v e l y  s h u t t i n g  o f f  a c c e s s  t o  v i t a l  
t e c h n i c a l  i n f o r m a t i o n  a n d  p r e v e n t i n g  s c i e n t i s t s  f r o m  i n i t i a t i n g  
r e s e a r c h  p r o j e c t s  a n d  f r o m  p u b l i s h i n g  r e s u l t s .  I n  f a c t ,  Z o m a x  is 
a n  u n u s u a l  c o m p o u n d  f o r  r e s e a r c h .  It c a u s e s  c a n c e r  i n  a n i m a l s  a t  
d o s e s  a b o u t  t h e  s a m e  a s  t h o s e  t h a t  c o u l d  b e  t a k e n  b y  h u m a n s .  I t  

a l s o  p r o d u c e d  s e v e r e  r e n a l  d i s e a s e ,  p s y c h i a t r i c  d i s t u r b a n c e s  a n d  
s u i c i d e  i n  p e o p l e  w i t h  n o  p r e v i o u s  h i s t o r y  o f  s u c h  i l l n e s s .  M o s t  

i n t e r e s t i n g l y ,  Z o m a x  s p a w n e d  p o w e r f u l  i m m u n o l o g i c a l  r e a c t i o n s  i n  
p e o p l e  w i t h  n o  p r e v i o u s  h i s t o r y  o f  a l l e r g i c  r e s p o n s e .

M c N e i l  s u c c e e d e d  i n  h a v i n g  c o u r t - o r d e r e d  s e c r e c y  m a i n t a i n e d  
a b o u t  s u c h  m a t t e r s  a n d  s u p p r e s s i n g  t h e  p u b l i c a t i o n  o f  i n f o r m a t i o n  
i n  m e d i c a l  j o u r n a l s ,  s t i f l i n g  t h e  f r e e  f l o w  o f  i n f o r m a t i o n  s o  
v i t a l  t o  s c i e n t i f i c  r e s e a r c h .

T w o  f o r m e r  e m p l o y e e s  o f  M c N e i l ,  o n e  a p h y s i c i a n  h e a v i l y  
i n v o l v e d  i n  d e v e l o p i n g  t h e  p r o d u c t ,  r e c e n t l y  f i l e d  s u i t  a g a i n s t  

M c N e i l ,  c l a i m i n g  t h e y  w e r e  f i r e d  i n  r e t a l i a t i o n  f o r  a r g u i n g  f o r  
s t r o n g e r  w a r n i n g s  a n d  e a r l i e r  w i t h d r a w a l  o f  Z o m a x  f r o m  t h e  

m a r k e t .  T h r o u g h o u t  i t s  y e a r s  o f  l i t i g a t i o n ,  M c N e i l  s h i e l d e d  
t h e s e  o f f i c i a l s  f r o m  t e s t i f y i n g  o r  b e i n g  d e p o s e d  i n  l a w s u i t s ,  

a l l e g i n g  t h a t  i n f o r m a t i o n  t h e y  h a d  w a s  p r o t e c t e d  u n d e r  c o u r t -  
o r d e r e d  s e c r e c y  o f  p r i o r  s e t t l e m e n t  a g r e e m e n t s .  A f t e r  m o s t  o f  

t h e  a l l e r g i c  r e a c t i o n  d e a t h s  a n d  o t h e r  c a s e s  h a d  b e e n  s e t t l e d ,  
t h e y  w e r e  t e r m i n a t e d .

i n  t h e i r  p u b l i c  p l e a d i n g s ,  t h e s e  f o r m e r  e m p l o y e e s  h a v e  
d i s c l o s e d  c r u c i a l  s c i e n t i f i c  i n f o r m a t i o n  a b o u t  t h e  p o t e n t i a l  o f  
t h i s  d r u g  t o  k i l l  o r  p r o d u c e  l i f e - t h r e a t e n i n g  r e a c t i o n s .  T h e y  
h a v e  a t t a c h e d  l a r g e  p o r t i o n s  o f  t h e  c o m p a n y ' s  r e c o r d s  o n  t h e  
Z o m a x  p r o b l e m  t o  t h e i r  c o m p l a i n t  in c o u r t ,  t o  m a k e  it a p a r t  o f  

t h e  p u b l i c  r e c o r d  a n d  p r o t e c t  it f r o m  t h e  e f f e c t  o f  l a t e r  s e c r e c y  
o r d e r s .

M y  i n t e r e s t  i n  Z o m a x ,  a n d  in t h e  s e c r e c y  p r o b l e m  r e l a t e d  t o  
it, g o e s  f a r  b e y o n d  t h e  p e r s o n a l  l e v e l .  T h e r e  i s  m u c h  m o r e  w o r k  
t o  b e  d o n e  o n  t h i s  f a s c i n a t i n g  c o m p o u n d .  Z o m a x  d i f f e r s  b y  o n e  
m o l e c u l e  f r o m  T o l e c t i n - D S ,  w h i c h  is n o w  o n e  o f  t h e  m o s t  w i d e l y -  
p r e s c r i b e d  p a i n  m e d i c a t i o n s  in t h e  U. S .  W e  n e e d  t o  k n o w  t h e  
e x t e n t  t o  w h i c h  s e v e r e  a l l e r g i c  r e a c t i o n s  a r e  a l s o  o c c u r r i n g  w i t h  
t h i s  d r u g .



T h e  u s e  o f  l e g a l l y  o r d e r e d  s>2c r e c y  t o  s h i e l d  c o r p o r a t e  
m i s t a k e s  is n o t  u n i q u e  t o  Z o m a x ,  b u t  c u t s  a c r o s s  a l l  p r o d u c t  
l i a b i l i t y  c a s e s .  W h e n  t h e r e  is a n  a l l e g a t i o n  t h a t  a d r u g  i s  
c a u s i n g  i n j u r y ,  t h e  m a n u f a c t u r e r  is n o t  a l w a y s  f o r t h c o m i n g  t o  
r e s e a r c h e r s  w i t h  w h a t  i t  k n o w s  a b o u t  t h e  p r o b l e m .  M o r e o v e r ,  
a t t o r n e y s  a r e  s o m e t i m e s  p r o h i b i t e d  f r o m  d i s c l o s i n g  c o m p a n y  
d o c u m e n t s  ( i n c l u d i n g  t e s t  r e c o r d s )  w h i c h  t h e y  r e c e i v e  d u r i n g  
d i s c o v e r y .  A s  a r e s u l t ,  j u d i c i a l l y  s a n c t i o n e d  s e c r e c y  c a n  
c o m p r o m i s e  m e d i c a l  r e s e a r c h .

A  d e m o c r a c y  r e s t s  o n  t h e  i n f o r m e d  c o n s e n t  o f  t h e  g o v e r n e d .  
S c i e n c e  i s  a n  i n h e r e n t l y  d e m o c r a t i c  i n s t i t u t i o n ,  f u e l e d  b y  
s h a r e d ,  c o m m o n  i n f o r m a t i o n .  T h e  p r a c t i c e  o f  s e c r e c y  i n  t h e  
c o u r t s  c a n  r e s u l t  i n  a f a i l u r e  t o  t e l l  t h e  p u b l i c  a b o u t  p r o v e n  
h a z a r d s  —  e n d a n g e r i n g  l i v e s ,  p e r v e r t i n g  s c i e n c e ,  a n d  u l t i m a t e l y  
u n d e r m i n i n g  d e m o c r a c y  i t s e l f .



J a m e s  M i l l e r  
44 y e a r s  o l d  
P r i n t e r
C a r l s b a d ,  C a l i f o r n i a

M r .  M i l l e r ' s  t w i n  s o n s  w e r e  s e v e r e l y  i n j u r e d  i n  a 1 9 8 8  h e a d - o n  
c o l l i s i o n  w h i l e  w e a r i n g  r e a r  s e a t  l a p  b e l t s  i n  a F o r d  E s c o r t .
O n e  d i e d ,  t h e  o t h e r  is p a r a p l e g i c .

T h e  M i l l e r s  w e r e  a s k e d  t o  k e e p  t h e  a m o u n t  o1; t h e i r  s e t t l e m e n t  
w i t h  F o r d  c o n f i d e n t i a l .  T h e y  a g r e e d  t o  d o  s o  i f  F o r d  w o u l d  a l e r t  
i t s  c u s t o m e r s  t o  t h e  n e e d  f o r  u s i n g  r e a r  s e a t  s h o u l d e r  h a r n e s s e s ,  
a n d  p r o v i d e  t h e  h a r n e s s e s  t h r o u g h  d e a l e r s  a t  a r e a s o n a b l e  c o s t .  
F o r d  r e f u s e d ,  s o  t h e  $ 6  m i l l i o n  s e t t l e m e n t  w a s  n o t  k e p t  s e c r e t .

S T A T E M E N T  O F  J A M E S  M I L L E R  

C a r l s b a d ,  C a l i f o r n i a

O u r  n e w  1 9 8 6  F o r d  E s c o r t  w a s  e q u i p p e d  w i t h  f r o n t - s e a t  l a p -  

b e l t / s h o u l d e r  h a r n e s s  c o m b i n a t i o n  r e s t r a i n t s ,  a n d  r e a r  s e a t  l a p  

b e l t s  w h e n  w e  p u r c h a s e d  it. O n  N o v e m b e r  13, 1 9 8 8 ,  w e  w e r e  s t r u c k  
h e a d - o n  b y  a d r i v e r  w h o  h a d  c r o s s e d  t h e  c e n t e r - l i n e  o f  a r o a d  i n  
o u r  h o m e  t o w n  o f  C a r l s b a d ,  C a l i f o r n i a .  T h e  f r o n t  e n d  o f  o u r  c a r  
w a s  v i r t u a l l y  d e m o l i s h e d .  M y  w i f e  a n d  I s u f f e r e d  b r o k e n  b o n e s  

a n d  b r u i s e s ,  b u t  w e r e  s a v e d  f r o m  m o r e  s e r i o u s  i n j u r i e s  b y  o u r  

s h o u l d e r  h a r n e s s e s ,  e v e n  t h o u g h  w e  w e r e  i n  t h e  f r o n t  o f  t h e  c a r ,  

w h e r e  m o s t  o f  t h e  d a m a g e  o c c u r r e d .  H o w e v e r ,  o u r  1 1 - y e a r - o l d  t w i n  
s o n s ,  J a m e s  a n d  R i c h a r d ,  s e c u r e d  o n l y  b y  r e a r  l a p  b e l t s ,  b o t h  

s u s t a i n e d  b r o k e n  s p i n e s ,  a n d  J a m e s  h a d  a  c e r v i c a l  i n j u r y .  J a m e s  
d i e d ,  a n d  R i c h a r d  w a s  l e f t  a p a r a p l e g i c .

W e  s u e d  F o r d  f o r  n o t  p r o v i d i n g  s h o u l d e r  h a r n e s s e s  f o r  t h e  
r e a r  s e a t s .  F o r d  o f f e r e d  t o  s e t t l e  o u r  c a s e  i f  w e  w o u l d  a g r e e  t o  
k e e p  t h e  a m o u n t  o f  c o m p e n s a t i o n  a s e c r e t .

W e  t o l d  F o r d  t h a t  w e  w o u l d  a g r e e  t o  s u c h  a r e q u e s t  o n l y  i f  
F o r d  w o u l d  s e n d  a l e t t e r  t o  e v e r y  e x i s t i n g  p r e - 1 9 9 0  F o r d  E s c o r t  
a n d  M e r c u r y  L y n x  o w n e r ,  a d v i s i n g  t h e m  o f  w h a t  F o r d  h a d  k n o w n  f o r  
2 0  y e a r s :  t h a t  p r o p e r l y  i n s t a l l e d  3 - p o i n t  s h o u l d e r  h a r n e s s e s  

c l e a r l y  p r o t e c t  p a s s e n g e r s  b e t t e r  t h a n  l a p  b e l t s  a l o n e .  O u r  
a t t o r n e y  o b t a i n e d  a n  i n t e r n a l  F o r d  d o c u m e n t  w h i c h  s a i d  t h a t .  W e  

a l s o  a s k e d  F o r d  t o  m a k e  k i t s  a v a i l a b l e  t o  d e a l e r s  t o  i n s t a l l  

s h o u l d e r  b e l t s ,  f o r  a  r e a s o n a b l e  c o s t ,  i n  t h e  a n c h o r  p o i n t s  w h i c h  
a r e  a l r e a d y  r e q u i r e d  b y  l a w  i n  a l l  p o s t - 1 9 7 2  a u t o m o b i l e s .  W e  

a s k e d  f o r  t h a t  b e c a u s e  w e  f o u n d  t h a t  F o r d  d e a l e r s  d i d  n o t  h a v e  
t h e  p a r t s  n e e d e d  t o  i n s t a l l  s h o u l d e r  b e l t s  f o r  r e a r  s e a t s .  T h e y  
c o s t  a n  e x t r a  $ 1 2  p e r  b e l t  w h e n  i n s t a l l e d  a t  t h e  f a c t o r y .  
( E u r o p e a n  E s c o r t s  a r e  r e q u i r e d  b y  l a w  t o  h a v e  s h o u l d e r  h a r n e s s e s  
i n s t a l l e d  b e f o r e  s a l e . )



F o r d  r e f u s e d  t o  a g r e e  t o  t h o s e  c o n d i t i o n s .  W e  f e l t  t h e n ,  
a n d  s t i l l  do, t h a t  f o r  u s  t o  a g r e e  t o  k e e p  q u i e t  w o u l d  p l a c e  u s  
i n  c o m p l i c i t y  w i t h  F o r d ' s  o w n  2 0 - y e a r  s i l e n c e  o n  t h i s  s u b j e c t .  
O n l y  b y  o p e n i n g  t h i s  s u b j e c t  t o  p u b l i c  d i s c u s s i o n  w o u l d  w e  b e  
m a k i n g  a c o n t r i b u t i o n  t o  s a f e t y ,  s o  t h a t  o t h e r  f a m i l i e s  w i l l  n o t  
l o s e  t h e i r  c h i l d r e n ,  o r  s e e  t h e m  s e v e r e l y  i n j u r e d  a n d  p e r m a n e n t l y  

d i s a b l e d ,  a s  w e  h a v e .

T h e r e f o r e ,  w e  r e f u s e d  t o  a c c e p t  a n y  s e c r e c y  a n d  t h e  c a s e  

s e t t l e d  w i t h o u t  it.

W e  a r e  s p e a k i n g  o u t  a b o u t  t h i s  n o w  b e c a u s e  t h e  p u b l i c  h a s  t o  

k n o w  t w o  t h i n g s :

1. T h e  p u b l i c  s h o u l d  k n o w  t h a t  r e a r  s e a t  l a p  b e l t s  d o  n o t  
p r o v i d e  n e c e s s a r y  p r o t e c t i o n  i n  c e r t a i n  c i r c u m s t a n c e s .  
O u r  f a m i l y ' s  p r e s e n t  c o n d i t i o n  s h o w s  h o w  d e v a s t a t i n g  
t h e  i n j u r i e s  c a n  be.

2. T h e  p u b l i c  s h o u l d  k n o w  t h a t ,  a l t h o u g h  F o r d  n e v e r  
a d m i t t e d  t h a t  i t s  s e a t  b e l t  d e s i g n  w a s  d e f e c t i v e ,  i t  
e v e n t u a l l y  t r e a t e d  o u r  c a s e  a s  i f  a d e f e c t  h a d  b e e n  
p r o v e d  i n  c o u r t .  F o r d  p a i d  a n  a m o u n t  o f  m o n e y  t h a t  
w i l l  s u p p o r t  o u r  h a n d i c a p p e d  s o n  f o r  t h e  r e s t  o f  h i s  
l i f e .

T h e  p u b l i c  w o u l d  n o t  k n o w  t h e s e  t h i n g s  u n l e s s  w e  s p o k e  o u t .



E d  K e l l e r  
43 y e a r s  o l d
D i s a b l e d  f o r m e r  e l e c t r i c i a n  
H u g h e s v i l l e ,  M a r y l a n d

M r .  K e l l e r  w a s  l e f t  p a r a p l e g i c  a f t e r  a n  i n c i d e n t  i n  S e p t e m b e r ,  
1 9 8 1 ,  in w h i c h  h i s  J e e p  C J - 5  v e h i c l e  r o l l e d  o v e r  w h e n  h e  s w e r v e d  

t o  a v o i d  h i t t i n g  a c a r  i n  f r o n t  o f  h i m .

M r .  K e l l e r ' s  c a s e  w a s  s e t t l e d  b y  t h e  v e h i c l e  m a n u f a c t u r e r ,  w i t h  
t h e  a m o u n t  n o t  t o  b e  d i s c l o s e d .  M r .  K e l l e r  b e l i e v e s  t h a t  t h i s  
c o n f i d e n t i a l i t y  c a m o u f l a g e s  j u s t  h o w  s e r i o u s  i n j u r i e s  r e s u l t i n g  
f r o m  t h e  J e e p  C J - 5  r o l l o v e r  p r o b l e m  w e r e ,  e v e n  f r o m  A m e r i c a n  

M o t o r s '  p e r s p e c t i v e .

S T A T E M E N T  O F  E D  K E L L E R  
H u g h e s v i l l e ,  M a r y l a n d

O n  S e p t e m b e r  11, 1 9 8 1 ,  I w a s  d r i v i n g  m y  C J - 5  J e e p  i n  a  l i n e  

o f  t r a f f i c ,  t r a v e l l i n g  a t  a b o u t  30 m p h .  A  c a r  d i r e c t l y  a h e a d  o f  

m e  s t o p p e d  s h o r t ,  a n d  I s w e r v e d  t o  a v o i d  it. T h e  m a n e u v e r  I m a d e  
i s  r o u t i n e  i n  t r a f f i c  s i t u a t i o n s ,  a n d  e v e r y b o d y  d o e s  i t  f r o m  t i m e  
t o  t i m e .  I a l s o  a s s u m e d  t h a t  a J e e p  c o u l d  h a n d l e  a n  e a s y  

m a n e u v e r  l i k e  t h a t .  I t  w a s n ' t  u n t i l  1 9 8 5  t h a t  I l e a r n e d  t h a t
A m e r i c a n  M o t o r s  h a d  k n o w n ,  s i n c e  a t  l e a s t  J u l y  1 9 7 9 ,  t h a t  i t s  C J -
t y p e  v e h i c l e s  w o u l d  r o l l  o v e r  m o r e  e a s i l y  t h a n  r e g u l a r  c a r s .

M y  c a r  d i d  r o l l  o v e r ,  a n d  I w a s  t h r o w n  o u t  o f  it. T h e r e  w a s
o n l y  a b o u t  $ 1 2 0 0  i n  d a m a g e  t o  m y  ca r ,  b u t  I s u f f e r e d  a  s p i n a l
c o r d  i n j u r y ,  a n d  n o w  n e e d  b r a c e s  a n d  c r u t c h e s  t o  w a l k .  O n l y  

t h r o u g h  l o n g ,  p a i n f u l  r e h a b i l i t a t i o n  w a s  I a b l e  t o  a v o i d  
p e r m a n e n t - c o n f i n e m e n t  t o  a w h e e l c h a i r .  B e f o r e  I w a s  i n j u r e d  I 
w o r k e d  a s  a n  e l e c t r i c i a n .  N o w  I a m  c o m p l e t e l y  u n a b l e  t o  e a r n  a  
l i v i n g . d o i n g  t h e  o n l y  k i n d  o f  w o r k  I a m  t r a i n e d  t o  do.

I s u e d  A m e r i c a n  M o t o r s  i n  198 2 .  A f t e r  a b o u t  t w o  y e a r s  o f  

i n v e s t i g a t i o n  a n d  d i s c o v e r y ,  A m e r i c a n  M o t o r s  o f f e r e d  t o  s e t t l e  m y  
c a s e  t w o  w e e k s  b e f o r e  t r i a l ,  i f  I w o u l d  a g r e e  t o  k e e p  t h e  a m o u n t  

o f  c o m p e n s a t i o n  s e c r e t .

S i n c e  1 9 8 8 ,  I h a v e  b e e n  a v o l u n t e e r  a t  t h e  N a t i o n a l  

R e h a b i l i t a t i o n  H o s p i t a l .  I v o l u n t e e r  o n e  d a y  a w e e k  i n  t h e  
o c c u p a t i o n a l  t h e r a p y  d e p a r t m e n t .  I h e l p  t h e  t h e r a p i s t s  w i t h  
s p i n a l  c o r d  i n j u r y  v i c t i m s  l i k e  m y s e l f ,  e n c o u r a g i n g  p a t i e n t s  n o t  
t o  g i v e  u p  h o p e  a n d  to t r y  t o  g e t  o u t  o f  t h e i r  w h e e l c h a i r s .



T o  m e ,  m y  c a s e  m e a n s  I b e a t  t h e  g i a n t  t h a t  h u r t  m e .  B e i n g  
i n v o l v e d  i n  t h e  c a s e  w a s  e x t r e m e l y  h a r d  o n  m y  f a m i l y  a n d  m e .  I 
r e a l l y  w a n t  t o  s h o w ,  i n  p u b l i c ,  w h a t  A m e r i c a n  M o t o r s  d i d  w r o n g .  
F o r  m e  n o t  t o  t a l k  a b o u t  c o m p e n s a t i o n  m e a n s  n o  o n e  w i l l  k n o w  j u s t  
h o w  s e r i o u s  m y  c a s e  w a s ,  e v e n  f r o m  A m e r i c a n  M o t o r s '  p e r s p e c t i v e .
I h a v e  a f a m i l y  t o  s u p p o r t ,  a n d  t h a t ' s  w h y  I a g r e e d .  T h e r e  w a s  
a l s o  a l o t  o f  p r e s s u r e  f r o m  A m e r i c a n  M o t o r s  t o  a g r e e  t o  s e c r e c y .  
I ' v e  d o n e  m y  b e s t  t o  p u t  t h e  i n c i d e n t  b e h i n d  m e  a n d  m o v e  a h e a d  
w i t h  m y  l i f e ,  b u t  t h e  s e c r e c y  p a r t  o f  i t  s t i l l  g r a t e s  o n  m e .
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It is enacted by che Ceneral Assembly es followst

SECTION 1. CHARTER 9-1 OF THE CENERAL LAWS ENTITLED '’CAUSES OF

ACTION" IS HEREBY AMENDED BY ADDIMC THERETO THE FOLLOWING SECTION:

9-1-50. Availability of information in product liab ility  ac­

tions. — (a) No court may enter an order in a product liab ility  ac­

tion involving a product distributed in commerce that forbids any 

person from making any document or ocher information which is obtained 

in discovery and which is reasonably related to design specifications,

8 performance standards, warranties, warnings and instructions or any
I

9 other matter related to Che sefety of any product distributed in com-''

1 0  merce available to:

11 (1) a federal, state or local regulatory agency, law enforcement

12 agency or legislative or judicial body if  the agency or body has

13 regulatory, law enforcement, legislative or adjudicative responsibil-

14 icy with respect to Che product and if  the agency or body states in

15 writing to such person before such document or information is mads

16 available that is has procedures in place to prevent Che unauthorized

17 disclosure to the public of trade secret information! or



1 (2) any person whc the person reasonably believes:

2 (A)^is *n attorney duly licensed to preccice lew in * sc«ce or

3 chc Discricc of Coluabie; and

4 (B) is representing a person with a produce liab ility  claim which

5 i n v o l v e s  * product o f  the same t ype ,  b rand o r  model i n v o l v ed  in  the

6 product liability action of the person furnishing che document or

7 information, for use in connection with a product liab ility  claim.

8 If a document or information is made available under paragraph

9 (1) to an agency or body, opposing, counsel shall be notified of the

10  face not later chan five (3) days after i t  is made available.

11 (b) In a product liab ility  action involving a product distributed

12 in commerce, no person may request as a condition to cooperating with

.13 discovery or to the settlement of chc action chat che claimant or che

14 claimant's accorney agree:

13 (1) to recurn or destroy documents related in any way to che ac-

16 cion if che claimant or che claimant's attorney has agreed in wricing

17 to be bound by an order encered with respect to che document and be

18 bound by che jurisdiction of che court entering che order;

19 ( 2 )  in che ease of an accorney, not to represenc any ocher claim-

2 0  ant in any action similar to che product liab ility  action or any

21 claimant in any ocher product Liability action against any oe che

2 2  defendants in tha produce liab ility  action) and

23 (3) to any terms that uould violate tha restrictions on court

24 orders in subsection (a) of this subsection.
I

23 (c) Ho court aey enter an order requiring any claimant or claim-

26 ant's actornay cn return or descroy any document related in any way to

27 a product liability action involving a product distributed in commerce

28 if  such person has agreed in wricing to continue to be bound by a

29 valid confidentiality order.

30 f  SECTI0*X3 This act shall take effect upon passage.

s a n o j i -  Modocunrentsor-o+her
provided pU]rSUdryf- -tv -fh is  section

DCT614J
f O r p ^ 0 l d ‘ d , n t C H 1  0 r



9 0  H - 8 5 2 2 EXPLANATION 

V BY THE LEGISLATIVE COUNCIL 

OF 

AN ACT

RELATING TO CAUSES OF ACTIONS

1 This act would prohibit gag orders by courts on information

2 relating to defective products discovered in civil litigation to

3 government agencies or attorneys handling product liab ility  cases

4 involving a product of the same type.

3 The act would (Aka effect upon passage.

DCT6143

3

I
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HOUSE BILL NO. 1139
85TH G ENERAL ASSEMBLY

S E C O N D  R E G U L A R  S E S S I O N

INTRODUCED BY REPRESENTATIVE GRAHAM.
Pre-filed December 27,1989 and 1000 copies ordered printed.

DOUGLAS W. BURNETT. Chief Clerk
2524-1

AN ACT
R e la t in g  to  th e  d is c lo s u re  o f  d is c o v e ra b le  m a te r ia ls .

Be it enacted by the General Assembly o f the state of  Missouri, as follows:

S e c t io n  1. A  p r o t e c t iv e  o r d e r  is s u e d  to  p re v e n t
2  d is c lo s u re  o f  m a t e r i a ls  o r  i n f o rm a t i o n  r e la te d  to  a
3 p e rs o n a l in ju r y  a c t io n  o r  a c t io n  f o r  w ro n g fu l d e a th
4 p roduced  in  d is c o v e ry  in  a n y  c a u s e  s h a l l  n o t  p ro h ib it
5  a n  a t to rn e y  f r o m  v o lu n t a r i ly  s h a r in g  su ch  in fo rm a t io n
6 o r  m a te r ia ls  w ith  a n  a t t o rn e y  in v o lv e d  in  a  s im i la r  o r
7  re la te d  m a tte r , w ith  th e  p e rm is s io n  o f  th e  c o u rt , a f t e r
8  n o tic e  a n d  a n  o p p o r tu n ity  to  be  h e a rd  to  a n y  p a r t y  o r
9  p e rs o n  p ro te c ted  b y  th e  p ro te c t iv e  o rd e r , a n d  p ro v id e d

10 th e  a t to rn e y  w h o  re ce iv e s  th e  m a t e r i a l  o r  in . rm a t io n
11 ag re e s , in  w r it in g , to  be b o u n d  b y  th e  te rm s  o f  the
1 2  p ro te c tiv e  o rd e r .

S ec tion  2 . A n  a g re em en t b e tw een  th e  p a r t ie s  o f  a
2  la w s u it  to  keep  th e  te rm s  o f  a n y  s e t t le m e n t  c o n f id e n t ia l
3  s h a l l  n o t be  b in d in g  o n  th e  p a r t ie s  u n le s s  th e  c o u rt so
4 o rd e rs . A n  o rd e r  to  k e ep  th e  t e rm s  o f  a  s e tt lem en t
5  c o n f id e n t ia l s h a l l  be is su e d  o n ly  u p o n  m o t io n  o f  e ith e r
6  p a r t y  a n d  a  f in d in g  b y  th e  c o u r t , b a s e d  o n  c le a r  a n d
7  c o n v in c in g  e v id en ce , t h a t  c o n f id e n t ia l i t y  is  n eed ed  to
8  p ro te c t one  o r  m o re  o f  th e  p a r t ie s  to  th e  s u i t  a n d  th e



9 p u b lic  in te re s t w i l l n o t be  h a rm e d . A n  o rd e r  is su ed
10 p u rs u a n t  to th is  sec tion  s h a l l  n o t b a r  a n  a t t o rn e y  o r  p a r t y
11 to  th e  cause  f ro m  v o lu n t a r i ly  s h a r in g  w ith  a n o th e r  a n y
12 m a te r ia ls  a n d  in fo rm a t io n  g a th e re d  d u r in g  d is c o v e ry  o r
13 o th e rw ise  d u r in g  th e  p re p a ra t io n  o r  in v e s t ig a t io n  o f  th e
14 case  p ro v id e d  su ch  in fo rm a t io n  o r  m a te r ia l d oes  n o t
15 d is c lo s e  th e  te rm s  o f  th e  s e tt lem en t a g re e d  to  b y  th e
16 p a r t ie s .



I n t p l

1989 RECONVENED SESSION R E E N R O L L E D  

VIRGINIA ACTS OF ASSEMBLY -  CH APTER

A n  A c t  t o  i m e n d  t h e  C o d e  o f  V i r g i n i a  b y  a d d i n g  a  s e c t i o n  n u m b e r e d  8 . 0 1 - 4 2 0 . 0 1 ,  r e l a t i n g  
t o  p r o t e c t i v e  o r d e r s ;  d i s c l o s u r e  o f  d i s c o v e r a b l e  m a t e r i a l s  a n d  i n f o r m a t i o n .

|H 1581]

Approved

Be it enacted by the General Assembly of Virginia:
1. That the Code of Virginia is amended by adding a section numbered 8.01-420.01 as
follows:

§  8 . 0 1 - 4 2 0 . 0 1 .  L i m i t i n g  f u r t h e r  d i s c l o s u r e  o f  d i s c o v e r a b l e  m a t e r i a l s  a n d  i n f o r m a t i o n ;  
p r o t e c t i v e  o r d e r . —A .  A  p r o t e c t i v e  o r d e r  i s s u e d  t o  p r e v e n t  d i s c l o s u r e  o f  m a t e r i a l s  o r  
i n f o r m a t i o n  r e l a t e d  t o  a  p e r s o n a l  i n j u r y  a c t i o n  o r  a c t i o n  f o r  w r o n g f u l  d e a t h  p r o d u c e d  i n  
d i s c o v e r y  i n  a n y  c a u s e  s h a l l  n o t  p r o h i b i t  a n  a t t o r n e y  f r o m  v o l u n t a r i l y  s h a r i n g  s u c h
m a t e r i a l s  o r  i n f o r m a t i o n  w i t h  a n  a t t o r n e y  i n v o l v e d  i n  a  s i m i l a r  o r  r e l a t e d  m a t t e r ,  w i t h  t h e  
p e r m i s s i o n  o f  t h e  c o u r t ,  a f t e r  n o t i c e  a n d  a n  o p p o r t u n i t y  t o  b e  h e a r d  t o  a n y  p a r t y  o r
p e r s o n  p r o t e c t e d  b y  t h e  p r o t e c t i v e  o r d e r ,  a n d  p r o v i d e d  t h e  a t t o r n e y  w h o  r e c e i v e s  t h e
m a t e r i a l  o r  i n f o r m a t i o n  a g r e e s ,  i n  w r i t i n g ,  t o  b e  b o u n d  b y  t h e  t e r m s  o f  t h e  p r o t e c t i v e  
o r d e r .

B .  T h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  s h a l l  a p p l y  o n l y  t o  p r o t e c t i v e  o r d e r s  i s s u e d  o n  o r  
a f t e r  i t s  e f f e c t i v e  d a t e .

President of tbe Senate

Speaker of the House of Delegates

Approved:

Governor
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2
A b i l l  to be e n t i t le d  

An act re la t in g  to eh* concealment o f p u b lic  
hazards; e raa ting  s. 69.081/ P .S .; p ro v id in g  a 
d e f in i t io n ;  p ro v id in g  thee a eourt may not 
enter a judgment which conceals a p u b lic  
hazard; p ro v id in g  th a t ce rta in  coneraeta or 
agreements are vo id ; p rov id ing  standing Cor 
c e r ta in  persons; p rov id ing  fo r an a c tio n  fo r  
de c la ra to ry  judgment; p rov id ing  an e f fe c t iv e  
da te .

Be I t  Enacted by the Leg is la tu re  o f the S ta te o f r io r id a :

Section 1. Section 69.011/ F lo r id a  S ta tu te ! /  is  
created to  read;

69.011 Sunshine in  L i t ig a t io n ;  Concealment o f Pub lic 
Hazards P ro h ib ite d .—

(1) This se c tio n  may be e ite d  as the "Sunshine in  
L i t ig a t io n  A c t."

(2) As used in  th is  sec tion , "p u b lic  hazard" means an 
in s tru m e n ta lity / in c lu d in g  but not l im ite d  to  any dev ice / 
instrum ent/ person, procedure/ p roduct/ or a -c o n d it io n  o f a 
device, in s trum en t/ person, procedure o r produe t, th a t has 
caused and ia  l i k e ly  to  cauce in ju ry .

(3) Except pursuant to  th is  se c tio n , no cou rt s h a ll
enter an o rde r o r judgment which has the purpose o r e f fe c t  o f
concealing a p u b lic  hazard or any in fo rm a tion  concerning a
pub lie  hazard, nor s h a ll the court enter an order o r judgment
which has the purpose o r e ffe c t- o f concealing any in fo rm a tion

*
which may be use fu l to  members o f the p u b lic  in  p ro te c t in g

2 7 8
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themselves from in ju r y  which may re s u lt iro n  the p u b lic  
hazard.

(4) Any po rtio n  o f an agreement or contract which has 
chc purpose or a f fe c t o f concealing a pub lic  hazard, any 
in fo rm a tion  concerning a p u b lic  hazard, or any in fo rm a tion  
which may be uaefu l to  members o f the pub lic  in p ro te c tin g  
theaaelves fro a  in ju ry  which may re s u lt fro a  the pub lie  
hazard, is  vo id , con tra ry  to  p u b lie  p o lic y  and may not be 
enforced.

(5) Trade tee re ta  as de fined  in  s. 681.002 whieh a r t '  
not p e rt in e n t to  pu b lio  hazards s h a ll be protected pursuant to  
chapter 689.

(6) Any s u b s ta n t ia lly  a ffe c te d  pereoa, in c lu d ing  but 
not l im ite d  to  rep resen ta tives o f news media, haa standing to  
c o n ta it an o rda r, judgment, agreement or contract tha t 
v io la ta a  th is  ta c t io n . A person may contest an ordar, 
judgment, agreement or e on tre c t th a t v io la ta s  th is  sec tion  by 
motion ia  the court th a t entared the order or judgment, or by 
b rin g in g  a dec la ra to ry  judgmant a c tio n  pursuant to  ehaptar 36.

(7) (Tpon motion and good cause shown by a pa rty
f

attem pting to  prevent d is c lo su re  o f in fo rm a tion  or m a te ria ls  
which have not p re v ious ly  been d is c lo se d , inc lud ing but not 
l im ite d  to  a lleged trade se c re ts , the cou rt sha ll azamine the 
d isputed in fo rm a tion  or t u t o r ia ls  In camera. I f , th a  cou rt 
f in d s  tha t tha in fo rm a tion  or m a te r ia ls  or portions the reo f 
cons is t o f in fo rm a tion  concerning S' p u b lie  hazard or 
in fo rm a tion  which, may be u se fu l to  members o f the p u b lic  in  
p ro te c ting  themselves from in ju r y  which may re su lt from a 
p u b lic  hazard, the cou rt s h a ll a llow  d isc losu re  o f the 
in fo rm a tion  or m a te ria ls . 25 a llow in g  d isc losu re , the cou rt 
s h a ll a llow  d isc losu ra  o f on ly  th a t p o rt io n  o f tha in fo rm a tio n  !

2 7 8
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or m atarla la nacessary or uaa fu l to tha pub lie  regarding tha 
pub lic  hazard.

Section 2. Thia ace a h a ll taka i f f a c t  Ju ly  1, 1990, 
and aha ll apply to  cauaaa o f ac tion  accruing on or a f te r  tha 
a ffe c t iv e  data.

2 7 8
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L A b i l l  to  be e n t i t le d
An act re la t in g  to  tha conctalmant o f p u b lic  
hazards) c re a tin g  s. 69,081, F .S .; p ro v id in g  a 
d e f in it io n )  p ro v id in g  tha t a cou rt may not 
enter a judgment which conceals a p u b lic  
hazard; p ro v id in g  th a t c e r ta in  con tra c ts  or 
agreements are vo id ) p ro v id in g  standing fo r  
ce rta in  persona) p rov id ing  fo r  an a c tio n  fo r  
dec la ra to ry  judgment) p ro v id in g  an e ffe c tiv e " 
date.

Be Zt Enacted by the L eg ia la tu re  o f the S ta te o f r lo r id a :

Section 1. Section 69.011, r lo r id a  S ta tu tae , is  
created to readt

69.011 Sunshine in  L i t ig a t io n )  Concealment o f P ub lic  
Hazards P ro h ib ite d .—

(1) This se c tio n  may ba c ite d  as the “ Sunnhine in  
L i t ig a t io n  A c t."

(2) As used in  th ia  se c tio n , "p u b lic  hazard" means an 
in a tru m an ta lity , in c lu d in g  but not l im ita d  to  any de v ice , 
instrum ent, person, procedure, p roduct, o r a -c o n d it io n  o f a 
davica, ins trum en t, person, procedure o r p roduct, th a t haa 
cauzed and is  l i fc a ly  to  causa in ju r y .  «,

(3) Except pursuant to  th is  se c tio n , no co u rt s h a ll 
entar an order or judgment which has the purpose o r e f fe c t  o f 
concealing a p u b lie  hazard o r any in fo rm a tio n  concern ing a 
pub lie  hazard, nor s h a ll the court en te r an o rder o r judgment 
which has the purpose o r e ffe c t o f concealing any in fo rm a tio n

o
which may be use fu l to  members o f the p u b lic  in  p ro te c t in g

2 7 8
r*
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thsmselve* fro a  in ju ry  which may re s u lt from tha pu b lic  
hazard.

(4) Any po rtio n  o f an agreement or con tract which has 
tha purpoaa or e ffe c t o f concealing a pub lie  hazard, any 
in fo rm a tion  concerning a p u b lic  hazard, o r any in fo rm a tion  
which nay be uaafu l to members o f tha pu b lic  in  p ro te c tin g  
thea ia lvea fro a  in ju ry  which may ra e u lt fro a  the pu b lic  
hazard, ia  vo id , con tra ry  to p u b lic  p o lic y  and may not be 
enforced.

(5) Trade eecrete aa de fined  in  s . 688.002 which are ' 
not p e r t in e n t to  pub lie  hasarda a h a ll be pro tected pursuant to 
chapter 638.

(6) Any s u b s ta n tia lly  a ffe c te d  person, in c lu d in g  but 
not l im ite d  to  rep resen ta tives o f news media, has standing to  
contest an o rde r, judgment, agreement or con tra c t th a t 
v io la te s  th is  sec tion . A person may contest en o rde r, 
judgment, agreement or co n tra c t th a t v io la te s  th is  aebtion by 
motion in  the cou rt tha t entered the order or judgment, or by

i
b rin g in g  a dec la ra to ry  judgment a c tio n  pursuane to  chapter B6,

(7 ) Open motion and good cause shown by a pa rty
f  -

a ttem pting to  prevent d isc lo su re  o f in fo rm a tion  or m a te ria ls
which have no t p re v ious ly  been d isc losed , in c lud ing  but not 
lim ite d  to  a lleged  trade secre te , the cou rt s h e ll examine the 
d ispu tsd in fo rm a tion  or m a te ria ls  in  camera. Z f,th e  court 
f in d s  th a t tha in fo rm a tion  or m a te ria ls  or po rtions thereo f 
cons is t o f  in fo rm a tion  concerning a- p u b lic  hazard or 
in fo rm a tion  whieh. may be u se fu l to  members o f tha p u b lic  in  
p ro te c tin g  themselves fro a  in ju r y  which may re s u lt froia a 
pub lic  hazard, the court s h a ll a llow  d isc losu re  o f tha 
in fo rm a tion  or m a te ria ls . I f  a llow ing  d isc lo su re , the court 
a h a ll a llow  d isc lo su re  o f on ly th a t p o rtio n  o f the in fo rm a tion  j

2 2 7 8
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or m a te r ia l*  necessary or use fu l to the p u b lic  regarding the 
p u b lic  hazard.

Section 2. This ace s h a ll taka e ffe c t J u ly  1, 1990, 
and s h a ll apply to  causes o f ac tion  accruing on or a f te r  the 
e f fe c t iv e  da te .

S3 278 Second Engrossed
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1 TEXAS R U L E S  0 7  C X V X L  P R O C E D U R E

2  A d o p t e d  b y  t h e  s u p r e m e  C o u r t  o f  Texes, April, 1990;

3 E f f e c t i v e  S e p t e m b e r  1, 1990

4

5 R u l e  76a. S e aling C o u r t  R e c o r d s

6  1 .  St a n d a r d  for s e a l i n g  C o u r t  R e c o r d s .  C o u r t  r e c o r d s  m a y

7  n o t  b e  r e m o v e d  f r o m  c o u r t  f i l e s  e x c e p t  a s  p e r m i t t e d  b y  s t a t u t e  o r

8  r u l e .  N o  c o u r t  o r d e r  o r  o p i n i o n  i s s u e d  i n  t h e  a d j u d i c a t i o n  o f  a

9  c a s e  m a y  b e  s e a l e d .  O t h e r  c o u r t  r e c o r d s ,  a s  d e f i n e d  i n  t h i s  r u l e ,

1 0  a r e  p r e s u m e d  t o  b e  o p e n  t o  t h e  g e n e r a l  p u b l i c  a n d  m a y  b e  s e a l e d

1 1  o n l y  u p o n  a  s h o v i n g  o f  a l l  o f  t h e  f o l l o w i n g :

1 2  ( a )  a  s p e c i f i c ,  s e r i o u s  a n d  s u b s t a n t i a l  i n t e r e s t  w h i c h

1 3  c l e a r l y  o u t w e i g h s :

1 4  ( 1 )  t h i s  p r e s u m p t i o n  o f  o p e n n e s s ;

1 5  ( 2 )  a n y  p r o b a b l e  a d v e r s e  e f f e c t  t h a t  s e a l i n g  w i l l

1 6  h a v e  u p o n  g e n e r a l  p u b l i c  h e a l t h  o r  s a f e t y ;

1 7  ( b )  n o  l e s s  r e s t r i c t i v e  m e a n s  t h a n  s e a l i n g  r e c o r d s  w i l l

1 8  a d e q u a t e l y  a n d  e f f e c t i v e l y  p r o t e c t  t h e  s p e c i f i c  i n t e r e s t

1 9  a s s e r t e d .

2 0  2. C o u r t  Records. F o r  p u r p o s e s  o f  t h i s  r u l e ,  c o u r t  r e c o r d s

2 1  m e a n s :

2 2  ( a )  a l l  d o c u m e n t s  o f  a n y  n a t u r e  f i l e d  i n  c o n n e c t i o n  w i t h  a n y

2 3  m a t t e r  b e f o r e  a n y  c i v i l  c o u r t ,  e x c e p t :

2 4  ( 1 )  d o c u m e n t s  f i l e d  w i t h  a  c o u r t  i n  c a m e r a ,  s o l e l y  f o r

2 5  t h e  p u r p o s e  o f  o b t a i n i n g  a  r u l i n g  o n  t h e

1 6  d i s c o v e r a b i l i t y  o f  s u c h  d o c u m e n t s ;

2 7  ( 2 )  d o c u m e n t s  i n  c o u r t  f i l e s  t o  w h i c h  a c c e s s  i s



o t h e r w i s e  r e s t r i c t e d  b y  l a w ?  

v ( 3 )  d o c u m e n t s  f i l e d  i n  a n  a c t i o n  o r i g i n a l l y  a r i s i n g  

u n d e r  t h e  F a m i l y  C o d e .

( b )  s e t t l e m e n t  a g r e e m e n t s ,  n o t  f i l e d  o f  r e c o r d ,  e x c l u d i n g  a l l  

r e f e r e n c e  t o  a n y  m o n e t a r y  c o n s i d e r a t i o n ,  t h a t  s e e k  t o  

r e s t r i c t  d i s c l o s u r e  o f  i n f o r m a t i o n  c o n c e r n i n g  m a t t e r s  

t h a t  h a v e  a  p r o b a b l e  a d v e r s e  e f f e c t  u p o n  g e n e r a l  p u b l i c  

h e a l t h  o r  s a f e t y ,  o r  t h e  a d m i n i s t r a t i o n  o f  p u b l i c  o f f i c e ,  

o r  t h e  o p e r a t i o n  o f  g o v e r n m e n t ?

( c )  d i s c o v e r y ,  n o t  f i l e d  o f  r e c o r d ,  c o n c e r n i n g  m a t t e r s  t h a t  

h a v e  a  p r o b a b l e  a d v e r s e  e f f e c t  u p o n  t h e  g e n e r a l  p u b l i c  

h e a l t h  o r  s a f e t y ,  o r  t h e  a d m i n i s t r a t i o n  o f  p u b l i c  o f f i c e ,  

o r  t h e  o p e r a t i o n  o f  g o v e r n m e n t ,  e x c e p t  d i s c o v e r y  i n  c a s e s  

o r i g i n a l l y  i n i t i a t e d  t o  p r e s e r v e  b o n a  f i d e  t r a d e  s e c r e t s  

o r  o t h e r  i n t a n g i b l e  p r o p e r t y  r i g h t s .

3 .  N o t i c e .  C o u r t  r e c o r d s  m a y  b e  s e a l e d  o n l y  u p o n  a  p a r t y ' s

w r i t t e n  m o t i o n ,  w h i c h  s h a l l  b e  o p e n  t o  p u b l i c  i n s p e c t i o n .  T h e  

m o v a n t  s h a l l  p o s t  a  p u b l i c  n o t i c e  a t  t h e  p l a c e  w h e r e  n o t i c e s  f o r  

m e e t i n g s  o f  c o u n t y  g o v e r n m e n t a l  b o d i e s  a r e  r e q u i r e d  t o  b e  p o s t e d ,  

s t a t i n g :  t h a t  a  h e a r i n g  w i l l  b e  h e l d  i n  o p e n  c o u r t  o n  a  m o t i o n  t o  

s e a l  c o u r t  r e c o r d s  i n  t h e  s p e c i f i c  c a s e ;  t h a t  a n y  p e r s o n  m a y  

i n t e r v e n e  a n d  b e  h e a r d  c o n c e r n i n g  t h e  s e a l i n g  o f  c o u r t  r e c o r d s ;  t h e  

s p e c i f i c  t i m e  a n d  p l a c e  o f  t h e  h e a r i n g ;  t h e  s t y l e  a n d  n u m b e r  o f  t h e  

c a s e ;  a  b r i e f  b u t  s p e c i f i c  d e s c r i p t i o n  o f  b o t h  t h e  n a t u r e  o f  t h e  

c a s e  a n d  t h e  c o u r t  r e c o r d s  w h i c h  a r e  s o u g h t  t o  b e  s e a l e d ;  a n d  t h e  

i d e n t i t y  o f  t h e  m o v a n t .  I m m e d i a t e l y  a f t e r  p o s t i n g  s u c h  n o t i c e ,  t h e



1 m o v a n t  shall f i l e  a v e r i f i e d  c o p y  o f  t h e  p o s t e d  n o t i c e  w i t h  the

2 c l e r k  of t h e  c o u r t  in w h i c h  the cas® is p e n d i n g  a n d  w i t h  the Clerk

3 o f  the S u p r e m e  C o u r t  of Texas.

4 4. H e a r i n g .  A  h e a ring, o p e n  t o  t h e  p u b l i c ,  o n  a m o t i o n  to

5 seal court r e c o r d s  s h a l l  b® h e l d  i n  o p e n  c o u r t  as s o o n  as

6 practicable, b u t  n o t  l e s s  t h a n  f o u r t e e n  d a y s  a f t e r  th® m o t i o n  is

7 filed and n o t i c e  is p o sted. A n y  p a r t y  m a y  p a r t i c i p a t e  in the

8 hearing. N o n - p a r t i e s  m a y  i n t e r v e n e  a s  a m a t t e r  o f  r i g h t  for the

9 l i m i t e d  p u r p o s e  o f  p a r t i c i p a t i n g  in t h e  p r o c e e d i n g s ,  u p o n  p a y m e n t

10 o f  th® fee r e q u i r e d  for f i l i n g  a p l e a  i n  i n t e r v e n t i o n .  The c o u r t

11 m a y  i n spect r e c o r d s  in c a m e r a  w h e n  n e c e s s a r y .  T h e  c o u r t  m a y

12 d e t e r m i n e  a m o t i o n  r e l a t i n g  t o  s e a l i n g  o r  u n s e a l i n g  c o u r t  r e c o r d s

13 in a c c o r d a n c e  w i t h  t h e  p r o c e d u r e s  p r e s c r i b e d  b y  R u l e  120a.

14 5. T e m p o r a r y  S e a l i n g  Order. A  t e m p o r a r y  j & ling o r d e r  m a y

15 i s s u e  u p o n  m o t i o n  a n d  n o t i c e  t o  a n y  p a r t i  h a v e  a n s w e r e d  in

16 t h e  c a s e  p u r s u a n t  t o  R u l e s  21 a n d  21a, u p o n  a  s h o w i n g  of c o m p e l l i n g

17 n e e d  f r o m  s p e c i f i c  f a c t s  s h o w n  b y  a f f i d a v i t  o r  b y  v e r i f i e d  p e t i t i o n

18 t h a t  i m m e d i a t e  a n d  i r r e p a r a b l e  i n j u r y  w i l l  r e s u l t  t o  a  s p e c i f i c

19 i n t e r e s t  of t h e  a p p l i c a n t  b e f o r e  n o t i c e  c a n  b e  p o s t e d  a n d  a h e a r i n g

20 h e l d  as o t h e r w i s e  p r o v i d e d  herein. A  t e m p o r a r y  s e a l i n g  o r d e r  shall

21 s e t  t h e  t i m e  f o r  t h e  h e a r i n g  r e q u i r e d  b y  p a r a g r a p h  4 a n d  shall

22 d i r e c t  t h a t  t h e  m o v a n t  i m m e d i a t e l y  g i v e  t h e  p u b l i c  n o t i c e  r e q u i r e d

23 b y  p a r a g r a p h  3. T h e  c o u r t  m a y  m o d i f y  o r  w i t h d r a w  a n y  t e m p o r a r y

24 o r d e r  u p o n  m o t i o n  b y  a n y  p a r t y  or i n t e r v e n o r ,  n o t i c e  t o  all

25 p a r t i e s ,  a n d  h e a r i n g  c o n d u c t e d  as s o o n  a s  p r a c t i c a b l e .  I s s u a n c e  of

26 a t e m p o r a r y  o r d e r  s h a l l  n o t  r e d u c e  in a n y  w a y  t h e  b u r d e n  of p r o o f

3



\

1  o f  a  p a r t y  r e q u e s t i n g  s e a l i n g  a t  t h e  h e a r i n g  r e q u i r e d  b y  p a r a g r a p h

2  4 -

3  6. O r d e r  o n  N o t i o n  to Seel Court R e c o r d s .  A  m o t i o n  r e l a t i n g

4  t o  s e a l i n g  o r  u n s e a l i n g  c o u r t  r e c o r d s  s h a l l  b e  d e c i d e d  b y  w r i t t e n

5  o r d e r ,  o p e n  t o  t h e  p u b l i c ,  w h i c h  s h a l l  s t a t e :  t h e  s t y l e  a n d  n u m b e r

6  o f  t h e  c a s e ;  t h e  s p e c i f i c  r e a s o n s  f o r  f i n d i n g  a n d  c o n c l u d i n g

7  w h e t h e r  t h a  s h o w i n g  r e q u i r e d  b y  p a r a g r a p h  1  h a s  b e e n  m a d e ;  t h e

8  s p e c i f i c  p o r t i o n s  o f  c o u r t  r e c o r d s  w h i c h  a r e  t o  b e  s e a l e d ;  a n d  t h e

9  t i m e  p e r i o d  f o r  w h i c h  t h e  s e a l e d  p o r t i o n s  o f  t h e  c o u r t  r e c o r d s  a r e

1 0  t o  b e  s e a l e d .  T h e  o r d e r  s h a l l  n o t  b e  i n c l u d e d  i n  a n y  j u d g m e n t  o r

1 1  o t h e r  o r d e r  b u t  s h a l l  b e  a  s e p a r a t e  d o c u m e n t  i n  t h e  c a s e ;  h o w e v e r ,

1 2  t h e  f a i l u r e  t o  c o m p l y  w i t h  t h i s  r e q u i r e m e n t  s h a l l  n o t  a f f e c t  i t s

1 3  a p p e a l a b i l i t y .

1 4  7 .  C o n t i n u i n g  J u r i s d i c t i o n .  A n y  p e r s o n  m a y  i n t e r v e n e  a s  a

. 5  m a t t e r  o f  r i g h t  a t  a n y  t i m e  b e f o r e  o r  a f t e r  j u d g m e n t  t o  s e a l  o r

1 6  u n s e a l  c o u r t  r e c o r d s .  A  c o u r t  t h a t  i s s u e s  a  s e a l i n g  o r d e r  r e t a i n s

1 7  c o n t i n u i n g  j u r i s d i c t i o n  t o  e n f o r c e ,  a l t e r ,  o r  v a c a t e  t h a t  o r d e r .

1 8  A n  o r d e r  s e a l i n g  o r  u n s e a l i n g  c o u r t  r e c o r d s  s h a l l  n o t  b e

1 9  r e c o n s i d e r e d  o n  m o t i o n  o f  a n y  p a r t y  o r  i n t e r v e n o r ,  w h o  h a d  a c t u a l

2 0  n o t i c e  o f  t h e  h e a r i n g  p r e c e d i n g  i s s u a n c e  o f  t h e  o r d e r ,  w i t h o u t

2 1  f i r s t  s h o w i n g  c h a n g e d  c i r c u m s t a n c e s  m a t e r i a l l y  a f f e c t i n g  t h e  o r d e r .

2 2  S u c h  c i r c u m s t a n c e s  n e e d  n o t  b e  r e l a t e d  t o  t h e  c a s e  i n  w h i c h  t h e

2 3  o r d e r  w a s  i s s u e d .  H o w e v e r ,  t h e  b u r d e n  o f  m a k i n g  t h e  s h o w i n g

2 4  r e q u i r e d  b y  p a r a g r a p h  1  s h a l l  a l w a y s  b e  o n  t h e  p a r t y  s e e k i n g  t o

2 5  s e a l  r e c o r d s .

2 6  8 .  Appeal. A n y  o r d e r  ( o r  p o r t i o n  o f  a n  o r d e r  o r  j u d g m e n t )

4



\

1  r e l a t i n g  t o  s e a l i n g  o r  u n s e a l i n g  c o u r t  r e c o r d s  s h a l l  b e  d e e m e d  t o

2  b e  s e v e r e d  f r o a  t h e  c a s e  a n d  a  f i n a l  j u d g m e n t  w h i c h  m a y  b e  a p p e a l e d

3  b y  a n y  p a r t y  o r  i n t e r v e n o r  w h o  p a r t i c i p a t e d  i n  t h e  h e a r i n g

4  p r e c e d i n g  i s s u a n c e  o f  3 u c h  o r d e r .  T h e  a p p e l l a t e  c o u r t  m a y  a b a t e  t h e

5  a p p e a l  a n d  o r d e r  t h e  t r i a l  c o u r t  t o  d i r e c t  t h a t  f u r t h e r  p u b l i c

6  n o t i c e  b e  g i v e n ,  o r  t o  h o l d  f u r t h e r  h e a r i n g s ,  o r  t o  m a k e  a d d i t i o n a l

7  f i n d i n g s .

8  9 .  A p p l i c a t i o n .  A c c e s s  t o  d o c u m e n t s  i n  c o u r t  f i l e s  n o t

9  d e f i n e d  a s  c o u r t  r e c o r d s  b y  t h i s  r u l e  r e m a i n s  g o v e r n e d  b y  e x i s t i n g

1 0  l a w .  T h i s  r u l e  d o e s  n o t  a p p l y  t o  a n y  c o u r t  r e c o r d s  s e a l e d  i n  a n

1 1  a c t i o n  i n  w h i c h  a  f i n a l  j u d g m e n t  h a s  b e e n  e n t e r e d  b e f o r e  i t s

1 2  e f f e c t i v e  d a t e .  T h i s  r u l e  a p p l i e s  t o  c a s e s  a l r e a d y  p e n d i n g  o n  i t s

1 3  e f f e c t i v e  d a t e  o n l y  w i t h  r e g a r d  t o :

1 4  ( a )  a l l  c o u r t  r e c o r d s  f i l e d  o r  e x c h a n g e d  a f t e r  t h e

1 5  e f f e c t i v e  d a t e ;

1 6  ( b )  a n y  m o t i o n  t o  a l t e r  o r  v a c a t e  a n  o r d e r  r e s t r i c t i n g

1 7  a c c e s s  t o  c o u r t  r e c o r d s ,  i s s u e d  b e f o r e  t h e

1 8  e f f e c t i v e  d a t e .

1 9  * * * * *

2 0  AP P L I C A B L E  P O R T I O N S  O F  R E L A T E D  RULES

2 1  R u l e  1 6 6 b  '  Forms a n d  S c o p e  o f  D i s c o v e r y ;  P r o t e c t i v e  O r d e r s ;

2 2  S u p p l e m e n t a t i o n  o f  R e s p o n s e s

2 3  9 .  P r o t e c t i v e  Orders. O n  m o t i o n  s p e c i f y i n g  t h e  g r o u n d s  a n d
2 4  m a d e  b y  a n y  p e r s o n  a g a i n s t  o r  f r o m  w h o m  d i s c o v e r y  i s  s o u g h t  u n d e r
2 5  t h e s e  r u l e s ,  t h e  c o u r t  m a y  m a k e  a n y  o r d e r  i n  t h e  i n t e r e s t  o f
2 6  j u s t i c e  n e c e s s a r y  t o  p r o t e c t  t h e  m o v a n t  f r o m  u n d u e  b u r d e n ,
2 7  u n n e c e s s a r y  e x p e n s e ,  h a r a s s m e n t  o r  a n n o y a n c e ,  o r  i n v a s i o n  o f
2 8  p e r s o n a l ,  c o n s t i t u t i o n a l ,  o r  p r o p e r t y  r i g h t s .  M o t i o n s  o r  r e s p o n s e s
2 9  m a d e  u n d e r  t h i s  r u l e  m a y  h a v e  e x h i b i t s  a t t a c h e d  i n c l u d i n g
3 0  a f f i d a v i t s ,  d i s c o v e r y  p l e a d i n g s ,  o r  a n y  o t h e r  d o c u m e n t s .

5



1  S p e c i f i c a l l y ,  t h e  c o u r t ' s  a u t h o r i t y  a s  t o  s u c h  o r d e r s  e x t e n d s  t o ,
2  a l t h o u g h  i s  n o t  n e c e s s a r i l y  l i m i t e d  b y ,  a n y  o f  t h e  f o l l o w i n g :
3  1

4  a .  o r d e r i n g  t h a t  r e q u e s t e d  d i s c o v e r y  n o t  b e  s o u g h t  i n  w h o l e
5  o r  i n  p a r t ,  o r  t h a t  t h e  e x t e n t  o r  s u b j e c t  m a t t e r  o f  d i s c o v e r y  b e
6  l i m i t e d ,  o r  t h a t  i t  n o t  b e  u n d e r t a k e n  a t  t h e  t i m e  o r  p l a c e
7  s p e c i f i e d .
8
9  b .  o r d e r i n g  t h a t  t h e  d i s c o v e r y  b e  u n d e r t a k e n  o n l y  b y  s u c h

1 0  m e t h o d  o r  u p o n  s u c h  t e r m s  a n d  c o n d i t i o n s  o r  a t  t h e  t i m e  a n d  p l a c e
1 1  d i r e c t e d  b y  t h e  c o u r t .
1 2
1 3  c .  o r d e r i n g  t h a t  f o r  g o o d  c a u s e  s h o w n  r e s u l t s  o f  d i s c o v e r y  b e
1 4  s e a l e d  o r  o t h e r w i s e  a d e q u a t e l y  p r o t e c t e d ,  t h a t  i t s  d i s t r i b u t i o n  b e
1 5  l i m i t e d ,  o r  t h a t  i t s  d i s c l o s u r e  b e  r e s t r i c t e d .  A n y  o r d e r  u n d e r
1 6  t h i s  s u b p a r a g r a p h  5 ( c )  s h a l l  b e  m a d e  i n  a c c o r d a n c e  w i t h  t h e
1 7  p r o v i s i o n s  o f  R u l e  7 6 a  w i t h  r e s p e c t  t o  a l l  c o u r t  r e c o r d s  s u b j e c t  t o
1 8  t h a t  r u l e .
1 9
20 R u l e  120a. s p e c i a l  A p p e a r a n c e
2 1
2 2  3 .  T h e  c o u r t  s h a l l  d e t e r m i n e  t h e  s p e c i a l  a p p e a r a n c e  o n  t h e
2 3  b a s i s  o f  t h e  p l e a d i n g s ,  a n y  s t i p u l a t i o n s  m a d e  b y  a n d  b e t w e e n  t h e
2 4  p a r t i e s ,  s u c h  a f f i d a v i t s  a n d  a t t a c h m e n t s  a s  m a y  b e  f i l e d  b y  t h e
2 5  p a r t i e s ,  t h e  r e s u l t s  o f  d i s c o v e r y  p r o c e s s e s ,  a n d  a n y  o r a l
2 6  t e s t i m o n y .  T h e  a f f i d a v i t s ,  i f  a n y ,  s h a l l  b e  s e r v e d  a t  l e a s t  s e v e n
2 7  d a y s  b e f o r e  t h e  h e a r i n g ,  s h a l l  b e  m a d e  o n  p e r s o n a l  k n o w l e d g e ,  s h a l l
2 8  s e t  f o r t h  s p e c i f i c  f a c t s  a s  w o u l d  b e  a d m i s s i b l e  i n  e v i d e n c e ,  a n d
2 9  s h a l l  s h o w  a f f i r m a t i v e l y  t h a t  t h e  a f f i a n t  i s  c o m p e t e n t  t o  t e s t i f y .
3 0
3 1  S h o u l d  i t  a p p e a r  f r o m  t h e  a f f i d a v i t s  o f  a  p a r t y  o p p o s i n g  t h e
3 2  m o t i o n  t h a t  h e  c a n n o t  f o r  r e a s o n s  s t a t e d  p r e s e n t  b y  a f f i d a v i t  f a c t s
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ANCHORAGE SCHOOL DIST. v. DAILY NEWS Alaska H 91
Cite u  779 POd 1191 (A lu k . 1989)

anchorage schoolDISTRICT, Appellant,
T.

ANCHORAGE DAILY NEWS, Appellee, No. S-3148.
Supreme Court of Alaska.

Sept. 1, 1989.
Newspaper brought action against ĥool district seeking declaratory and in­junctive relief granting access to settle­

ment documents to which school district 
yru a part)'. The Superior Court, Third Judicial District, J. Justin Ripley, J., or­dered district to disclose terms of settle­
ment agreement School district appealed. The Supreme Court, Burke, J., held that settlement provision prohibiting disclosure of terms of settlement was unenforceable as violating public records disclosure stat­utes.Affirmed and remanded with instruc­tions.
1. Records <3=54Public records disclosure statutes ap­ply to records maintained by municipalities. AS 09.25.110, 09.25.120.
2. Records <&=64Question of whether mur. 'ipality must disclose particular document under public records disclosure statutes is resolved by balancing fundamental public interest in disclosure against municipal interest in con­fidentiality, and trial court may also consid­er interest of third party in preventing disclosure. AS 09.25.110, 09.25.120.
3. Records «=65In recognition of fundamental nature of public right to know, municipality seek­ing to prevent disclosure of records has burden of proving that records should not be disclosed.
4. Records «=53Exceptions to statutory public record disclosure requirements are narrowly con­

strued and doubtful cases are resolved by permitting public inspection. AS 09.25.110, 09.25.120.
5. Records «=53Public agency may not circumvent statutory public record disclosure require­ments by agreeing to keep terms of settle­ment agreement confidential. AS 09.25.- 110, 09.25.120.
6. Records «=53Settlement provision prohibiting disclo­sure of terms of settlement involving school district was unenforceable as violat­ing public records disclosure statutes. AS 09.25.110.
7. Courts ®=>493<2)Superior court had jurisdiction over newspaper’s action against school district for injunctive and declaratory relief grant­ing access to settlement documents, even though federal court had entered a protec­tive order; newspaper was not a party to federal litigation, and federal court had not addressed confidentiality issue when supe­rior court entered its judgment
Kermit E. Barker, Jr., Lane, Powell & Barker, Anchorage, for appellantD. John McKay, Middleton, Timme & McKay, Anchorage, for appellee.
Before MATTHEWS, CJ., and RABINOWITZ, BURKE, COMPTON, and MOORE, JJ.

OPINION
BURKE, Justice.This appeal presents two questions. The first is whether Alaska’s public records dis­closure statutes, AS 09.25.110-09.25.120, require a municipal school district to pro­duce for public inspection documents set­tling a school district lawsuit, despite the district’s agreement to keep the settlement terms confidential The second question is whether the plaintiff below may obtain the relief it seeks while there remains out­standing a United States District Court or­der prohibiting disclosure of the settlement
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terns, obtained after entry of the superior court judgment which is the subject of this appeaL
I. FACTS AND PROCEEDINGS BELOW In 1985, the Anchorage School District sued W.R. Grace & Co. for damages equal to the cost of removing and replacing fire- proofing installed in an Anchorage high school. Although the action was filed in superior court, Grace removed the case to the United States District Court for the District of Alaska, based on diversity of citizenship.In December 1988, a reporter for the Anchorage Daily News learned that the parties had agreed to settle. School dis­trict officials, however, refused to provide the reporter w.Ji copies of the settlement documents, because the settlement agree­ment contained a confidentiality provision. The Daily News sued the school district in superior court, seeking declaratory and in­junctive reb'ef granting access to the settle­ment documents.1 On December 13, 1988, the superior court ordered the district to disclose the terms of the settlement agree­ment Following entry of final judgment, the school district filed this appeal. The superior court stayed enforcement of its production order pending the announce­ment of our decision.Whfle the appeal was pending, Grace filed a motion in the United States District Court for an order sealing the settlement documents. Grace did not disclose to the federal court the existence of the state

1. Grace accepted the school district's tender of 
defense of the public records act claim.

2. The school district did not oppose Grace's mo­
tion.

3. AS 09J5.110 provides:
Unless specifically provided otherwise the 

books, records, papers, files, accounts, writ­
ings, and transactions of all agencies and de­
partments are public records and are open to 
inspection by the public under reasonable 
rules during regular office hours. The public 
officer having the custody of public records 
shall give on request and payment of costs a 
certified copy of the public record.

AS 09.25.120 provides in part:

court judgment, or the fact that there w&* an appeal pending in this court On Janu- ary 20, 1989, United States District Coû  Judge H. RusBel Holland ordered that the terms of the settlement not be disclosed.1This court and the Daily News first learned of Jie federal protective order when the school district appended a copy of the order to its reply brief. We permitted the Daily News and the school district, thereafter, to submit supplemental briefs on the effect of the federal court’s order.On February 16, 1989, following oral ar­gument, we issued an order affirming the decision of the superior court We in­structed the court, however, not to enforce its judgment unless and until the United States District Court vacates or modifies its protective order.
II. THE PUBLIC RECORDS DISCLOSURE STATUTESThe school district argues that it should not be required to produce the settlement documents because the confidentiality agreement was material to the settlement According to the district, public interest in promoting settlements, coupled with the need for efficiency in conducting govern­ment business, outweighs the public inter­est in disclosure.

[1-4] Alaska’s public records disclosure statutes1 apply to records maintained by municipalities. City of Kenai v. Kenai 
Peninsula Newspapers, 642 P.2d 1316, 1318-23 (Alaska 1982). In general, they provide broad pubb'c access to municipal

Every person has a right to inspect a public 
writing or record in the state, including public 
writings and records in recorders' offices ex­
cept (1) records of vital statistics and adoption 
proceedings which shall be treated in the 
manner required by AS 18-50; (2) records 
pertaining to juveniles; (3) medical and relat­
ed public health records; (4) records required 
to be kept confidential by a federal law or 
regulation or by state law. Every public offi­
cer having the custody of records not includ­
ed in the exceptions shall permit the inspec­
tion. and give on demand and on payment of 
the legal fees therefor a certified copy of the 
writing or record, and the copy shall in all 
cases be evidence of the original.
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-ŷ ks, records, papers, files, accounts, tings. and transactions." AS 09.25.110. question whether a municipality must a particular document is resolved ĵ landng the fundamental public inter-
t in disclose against the municipal in- 

t_est in confidentiality.4 City of Kenai, 
^2 P̂d at 1323. In recognition of the fundamental nature of the public right to know, the municipality has the burden of proving that the record should not be dis­closed. Id. Exceptions to the statutory disclosure requirements are narrowly con- gtrued- Doe, 721 P.2d at 622. Doubtful cases are resolved by permitting public in- apection. City of Kenai, 642 P.2d at 1323.
[5,61 We recognize the important pub­lic policy served by .hose measures which encourage settlement See, e.g., Alaska 

Airlines v. Sweat, 568 P.2d 916, 930 (Alas­ka 1977); Interior Credit Bureau v. Buss­
ing, 559 P.2d 104, 106 (Alaska 1977). We recognize also that some litigants are un­willing to settle unless the terms of settle­ment remain confidential, and that a munic­ipality's inability to assure confidentiality may, therefore, adversely affect its ability to negotiate a settlement. Nevertheless, the specific statutory provisions upon which the Daily News relies reflect a policy determination favoring disclosure of public records over the general policy of encour­aging settlement The people of this state, 
through their elected, representatives, 
have stated in the clearest of terms that it 
is more important that they have access 
to this type of information than that it 
remain confidential Thus, we hold that a public agency may not circumvent the
4. The court may also consider the interest o f a 

third party in preventing disclosure. Compare 
City o f Kenai, 642 P-2d at 1323-24 (privacy and 
reputation interests o f persons whose employ­
ment applications were subject to the disclosure 
order entitled them to withdraw applications) 
with Doe v. Alaska Superior Court, 721 P.2d 617, 
624 (Alaska 1986) (limiting executive privilege 
doctrine to exclude unsolicited public com­
ments).

5. Tbc school district also argues that the public 
meetings act, AS 44.62J1P-44.62.312, authorizes 
confidential settlement agreements because it 
permits a public body to discuss In executive 
session nutters “which would clearly have an

statutory  disclosure requirements by 
a g ree in g  to keep the term s o f  a settlement 
a greem en t confidential. Under Alaska 
law , a confidentiality  provision Buch as the 
one in the case at ba r  is unenforceable 
becau se  it violates the public records disclo­
sure statutes.4

III. THE FEDERAL PROTECTIVE ORDER The school district argues that the feder­al court’s protective order deprives us of jurisdiction over the Daily News’ public records act claim. The Daily News con­tends that we may affirm the decision of the superior court in its entirety, notwith­standing the conflicting federal order. Neither argument is entirely correct.Federal and state courts often have con­current jurisdiction and, as a general rule, try not to interfere with each other’s pro­ceedings. Donovan v. Dallas, 377 U.S. 408, 413, 84 S.Ct 1579, 1582, 12 LEd.2d 409 (1964). Instead,[ejach court is free to proceed in its own way and in its own time, without refer­ence to the proceedings in the other court. Whenever a judgment is rendered in one of the courts and pleaded in the other, the effect of that judgment is to be determined by the application of the principles of res judicata by the court in which the action is still pending in the orderly exercise of its jurisdiction, as it would determine any other question of fact or law arising in the progress of the case.
Kline v. Burke Constr. Co., 260 U.S. 226, 230, 43 S.Ct 79, 81, 67 LEd. 226 (1922);

adverse effect upon the finances o f the govern­
ment unit," AS 44 .62J10 (c )( l). The purpose o f 
the open meetings act is to assure that govern­
ment units transact business openly. The peo­
ple have not delegated to their representatives 
the power to decide what the public may o r may 
not know. AS 44.62J  12(a)(2), (4 ). Assuming 
that the district may discuss a proposed settle­
ment in closed session, the an  specifically pro­
hibits taking any action during executive ses­
sion. AS 44.62J10(b); see also City o f Kenai, 
642 P.2d at 1326 n. 29. The open meetings 
requirement is intended to further the same 
purpose as the public records disclosure stat­
utes, D o t  to decimate iL
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see also Atlantic Coast Line R.R. Co. v. 
Brotherhood of Locomotive Engineers, 398 U.S. 281, 296, 90 S.Ct 1739, 1798, 26 L,Ed.2d 234 (1970) ("lower federal courts possess no power whatever to sit in direct review of state court decisions").In certain instances, however, a state court must refrain from exercising its juris­diction. In Anchorage Daily News v. An­
chorage Times Publishing Co., 631 P.2d 500 (Alaska 1981), we held that the superi­or court erred when it enjoined an arbitra­tion proceeding scheduled by the United States District Court Although the supe­rior court had jurisdiction, under state law, to determine whether the parties had an arbitration agreement, it erred when it granted injunctive relief which interfered with the defendant's effort to obtain arbi­tration in a federal forum. Id. at 503-05. We viewed as "dispositive of t’.e jurisdic­tional issue” the following statement by the United States Supreme Court:[A state court] is without power under the United States Constitution to inter­fere with efforts by [a litigant] to obtain arbitration in federal forums on the ground that [the litigant] is not entitled to arbitration or for any other reason whatsoever. [Such litigant] has an abso­lute right to present its claims to federal forums. -
Id. at 504 (quoting General Atomic Co. v. 
Felter, 436 U.S. 493, 497, 98 S.Ct 1939, 1941, 56 LEd.2d 480 (1978)).[7] In the case at bar, the Daily News sought a declaratory judgment that the settlement documents which ended the litd-
6. AS 22.10.020(g) provides:

In case of an actual controversy in the stale, 
the superior court, upon the filing of an ap­
propriate pleading, may declare the rights and 
legal relations of an interested party seeking 
the declaration, whether or not further relief 
is or could be sought- The declaration has 
the force and effect of a final judgment or 
decree and is reviewable as such. Further 
necessary or proper relief based on a declara­
tory judgment or decree may be granted, after 
reasonable notice and hearing, against an ad­
verse party whose rights have been deter­
mined by the judgment.

7. A Civil Rule 54(b) judgment is final for pur­
poses of res judicata. VerXecs Corp. v. Reichhold

gation in federal court were open to public inspection under state law.‘ The Daily News was not a party to the federal litiga­tion and the federal court had not ad­dressed the confidentiality issue when the superior court entered its judgment Thus, we hold that the superior court had person­al and subject matter jurisdiction. The court did not abuse its discretion in exercis­ing its jurisdiction to determine that the Daily News had the right under state law to inspect the settlement documents. The court’s declaratory judgment was, there­fore, valid.7Had Grace or the school district informed Judge Holland of the state court’s judg­ment, he could have decided whether the substantive law of Alaska precluded him from ordering the settlement documents sealed.8 Grace and the school district, however, induced Judge Holland to enter his order while still ignorant of the judg­ment.9 We believe, nevertheless, that the principles discussed in Anchorage Daily 
News v. Anchorage Times Publishing Co., dictate that the superior court not attempt to enforce that part of its judgment requir­ing production of the settlement doc­uments, unless and until the federal protec­tive order is vacated or modified.The Daily News has moved to intervene in the federal case, asking Judge Holland to reconsider his decision. Accordingly, the federal court is now aware of the pro­ceeding in state court No doubt, it will be made aware of our decision as welL We are confident that Judge Holland will eval­uate the Daily News’ motions in light of all

Chemicals, 671 P.2d 1273, 1275-76 (Alaska
1983); Alaska R-CivJ. 54(b).

8. Federal jurisdiction in the litigation between 
Grace and the school district was based on di­
versity of citizenship. Therefore, Alaska law 
govemeJ the substantive legal issues even 
though the case was removed to federal oourt. 
Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78-80, 58 
S.Cl 817, 822-823, 82 I_Ed. 1188 (1938).

9. See DR 7-106(B)(l) (lawyer shall disclose 
"Illegal authority in the controlling jurisdiction 
known to him to be directly adverse to the 
position of his client and which is not disclosed 
by opposing counsel").
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CtLc u  779 1193 (Alaska 1989)

Alaska H 95

applicable principles of law.11The superior court’B judgment is AF­FIRMED, and the case is REMANDED with instructions to the superior court not to enforce its judgment requiring produc­tion, unless and until the federal protective order is vacated or modified.
(o

Nancy R. CARTER, Appellant, v.David A. NOVOTNY, Appellee. 
Nos. S—2645, S-3049. 

Supreme Court of Alaska.
Sept 8, 1989. Rehearing Granted Oct 9, 1989.

Minor child’s maternal aunt appealed from two orders of the Superior Court, Third Judicial District, Anchorage, David C. Stewart, J. pro tern., which first award­ed shared legal custody of child to both aunt and child’s father, with physical custo­dy in father, and second, ordered physical custody transferred from father to aunt with joint legal custody retained. The Su­preme Court, Compton, J., held that (1) Superior Court had jurisdiction to make such award, and (2) award was not abuse of discretion.Second order affirmed.
1. Divorce «=312.6(1)Father failed to file cross appeal from order modifying custody and, thus, father’s insufficiency of evidence claim was not properly before Supreme Court.
10. After we issued the order affirming the deci­

sion below, Judge Holland permitted the Daily 
News to intervene in the federal case and vacat­
ed the June 20 protective order. Grace appeal­
ed to the United States Court of Appeal, Ninth 

779P3d-27

2. Parent and Child «=»2(12)Parent is entitled to custodial prefer­ence over nonparent, unless there is clear evidence that parent is either unfit or wel­fare of child requires that child be placed in custody of nonparent.
3. Parent and Child «=2(18)Burden of proving that parent's custo­dy of child would be clearly detrimental to child is on nonparent seeking to modify custody.
4. Parent and Child «=2(17)Superior court had jurisdiction to award shared custody of minor to both parent and nonparent AS 25.20.060.
5. Parent and Child «=2(17)Superior court did not abuse its discre­tion in awarding parent and nonparent shared custody of minor child with physical custody in nonparent, even though court had determined that it would be detrimen­tal to child to continue physical placement with father, insofar as such award was in best interest of child. AS 25.20.060, 25.24.- 150.
Charles Hagans, Hagans, Brown, Gibbs and Moran, Anchorage, for appellantWilliam T. Ford, Anchorage, for appellee.Arne Ivanov, Anchorage, Guardian Ad Litem.
Before MATTHEWS, CJ., and RABIN0WITZ, BURKE, COMPTON and MOORE, JJ.

OPINION 
COMPTON, Justice.The principal issue presented in this ap­peal is whether the superior court erred in awarding shared custody of Heidi Novotny to David A. Novotny, her father, and Nan­cy R. Carter, her maternal aunt, after hav­ing determined that it would be detrimental
Circuit, but dismissed the appeal when the cir­
cuit court refused to grant a stay pending ap­
peal. The settlement documents were released 
for public Inspection.
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F edera l E x p re ss  -  S a tu rd a y  D elivery

H o n o rab le  D ave D onley 

C hairm an, H o u se  Ju d ic ia ry  C o m m ittee  
A laska  H o u se  o f R ep re se n ta tiv e s  

S ta te  C apito l, R oom  1 2 0  

Ju n e a u , AK 9 9 8 0 1 -1 1 8 2

D ear Mr. D onley:

RE: HB 171 - PROTECTIVE ORDER LEGISLATION - O P P O S E

J o h n so n  & J o h n so n  is  o p p o s e d  to  H o u se  Bill 171 w hich  w ou ld  sh a rp ly  curtail th e  

d iscre tio n  o f ju d g e s  to  is s u e  p ro tec tiv e  o rd e rs  in certa in  civil c a s e s .  W e u rg e  its d e fe a t  

in yo u r co m m ittee .

U nder cu rren t A lask a  jud ic ia l po licy  a n d  th e  A lask a  R u les o f Civil P ro ced u re , a  ju d g e  is 

au th o rized  to  w e ig h  th e  p u b lic ’s  righ t-to -kn ow  a g a in s t  a  civil d e fe n d a n t’s  righ t-to -p rivacy  

an d  p ro tec tio n  from  th e  re le a s e  o f p ro p rie ta ry  o r e m b a rra s s in g  in form ation. A ju d g e , 

w h en  th e  c ir c u m s ta n c e s  m erit, m ay  is s u e  a  p ro tec tiv e  o rd e r  b a rrin g  th e  r e le a s e  o f 

se ttlem en t, ju d g m en t, o r pre-trial d isco v ery  in form ation. This so u n d  jud icia l po licy  

p ro v id e s  civil litigan ts a s s u r a n c e  th a t th ey  m ay  litigate a n d  s e tt le  a  c a s e  b u t still p ro te c t 

p e rso n a l, p riv ileg ed  o r p ro p rie ta ry  inform ation b y  o b ta in in g  a  p ro tec tiv e  ord er.

J o h n so n  & J o h n so n , a s  th e  w orld ’s  la rg e s t  h ea lth  c a re  co m p a n y , is a lso  o p p o s e d  to  

HB 171 fo r th e  fo llow ing re a so n s :

1. H o u se  Bill 171 wili h a v e  an a d v e rse  im p a c t u p o n  h igh  te c h n o lo g y  b u s in e s s .

HB 171 w ould  a lte r  th is  jud icia l po licy  b y  d isa llo w in g  p ro tec tiv e  o rd e r s  in law su its  

b a s e d  on  th e  m e re  a llega tio n  th a t s u c h  an  o rd e r  m ay  c o n c e a l in form ation 

c o n c e a lin g  a  "pu b lic  hazard" o r th a t th e  m a te ria ls  s o u g h t  to  b e  p ro te c te d  h a v e  

"prev iou sly  b e e n  d is c lo se d  to  th e  public" in a n y  ju risd ictio n . T h e se  re s tr ic tio n s  

co u ld  p la c e  a n y  party  to  litigation a t th e  risk  o f th e  d is c lo s u re  o f tra d e  s e c r e t  or 

o th e r  p ro p rie ta ry  in form ation to  b u s in e s s  co m p e tito rs . Pre-trial d isc o v e ry  routinely 

p ro d u c e s  p ro p rie ta ry  inform ation o f g re a t  v a lu e  to  co m p e tito rs , w hich  is  p re sen tly  

c o v e re d  b y  p ro tec tiv e  o rd e rs  by  a g re e m e n t o f th e  p a rtie s . S u c h  p ro tec tio n  is 

in c re a s in g ly  im p o rtan t to  m aintain d o m e s tic  a n d  in tern atio nal c o m p e tit iv e n e ss .
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2. T h e  bill a lso  ig n o re s  m an y  s ta te  a n d  fed e ra l law s th a t e x is t prim arily to  inform  th e  

p u b lic  o f "pu b lic  h a z a rd s,"  b e  th e y  p ro d u ct, en v iro n m en ta l, o r  financial. S e v e ra l 

fe d e ra l a g e n c ie s ,  in c lu d in g  th e  U.S. F oo d a n d  D rug A dm inistration, th e  C o n su m er 

P ro d u c t S a fe ty  C o m m issio n , a n d  OSHA, a lso  re g u la te  p ro d u c t a n d  w o rk p la ce  

sa fe ty . HB 171 is  th e re fo re  to tally  u n n e c e s s a ry  to  p ro te c t th e  p u b lic  from  s o -  

c a lle d  "pu b lic  h a z a rd s"  that, in th e  c a s e  o f p re-tria l d isco v ery , h a v e  n o t y e t b e e n  

ju d ic ia lly  d e te rm in e d . T h e e ffe c t is to  p e n a liz e  litigan ts a n d  n o n -p a rty  p a rtic ip a n ts  
b y  e ro d in g  th e ir  righ t o f p rivacy  w ithout an y  fin d in g s  o f liability o r b lam e.

3. R estric tin g  th e  u s e  o f p ro tec tiv e  o rd e rs  b y  m utual a g re e m e n t w ou ld  d is c o u ra g e  

s e tt le m e n ts , p ro tra c t litigation a n d  in c re a s e  c o s t s  to  litigan ts a n d  th e  A lask a  co u rt 

sy s te m . T h e  d en ia l o f p ro tec tiv e  o rd e rs  will fo rc e  m o re  c a s e s  to  trial by  

e n c o u ra g in g  d e fe n d a n ts  to  litigate ra th e r th an  se ttle , th e re b y  d ram atica lly  e ro d in g  

ju d ic ia l r e s o u rc e s .  S u c h  a  d e v e lo p m e n t w ould  harm  th e  b u s in e s s  c lim a te .

T h ank y o u  fo r a llo w in g  m e  to  c o n v e y  o u r th o u g h ts  on  th is  bill. If yo u  h a v e  an y  fu rth er 

q u e s tio n s , th e y  m ay  b e  d ire c te d  to  J o h n so n  & J o h n s o n ’s  ICOM G o v ern m en t Affairs 

M an ager, Mr. David S h e s ta k , (916) 6 3 1 -8 1 1 4  o r m e  a t (908) 5 2 4 -3 0 7 0 .

S in cere ly ,

D irector, S ta te  R ela tio n s

/jem

c c : H o n o ra b le  M ax G ru en b e rg

V ice  C h airm an , H o u se  Ju d ic ia ry  C o m m ittee

Mr. D. S h e s ta k
J o h n s o n  & Jo h n so n , ICOM D eve lo p m en t G roup

M s. D. K a p sa

P h a rm a c eu tic a l M an u factu rers A sso cia tio n  

S a c ra m e n to , CA



P h a r m a c e u t i c a l
M a n u f a c t u r e r s

A s s o c i a t i o n

STATEMENT OF THE 
PHARMACEUTICAL MANUFACTURERS A SSO C IA TIO N

T h e  P h a r m a c e u t i c a l  M a n u f a c t u r e r s  A s s o c i a t i o n  (PMA) 
r e p r e s e n t s  m o r e  t h a n  100 c o m p a n i e s  t h a t  a r e  r e s p o n s i b l e  for the 
n e w  p r e s c r i p t i o n  m e d i c i n e s  d i s c o v e r e d  and d e v e l o p e d  in this 
c o u n t r y .  W e  a p p r e c i a t e  t h e  o o p o r t u n i t y  to e x p r e s s  o u r  o p p o s i t i o n  
to Alaska tfcuse Bill 171, w h i c h  would" r e s t r i c t  or
e l i m i n a t e  t h e  u s e  of p r o t e c t i v e  o r d e r s  c o u r t  o r d e r s  e n s u r i n g  
t h e  c o n f i d e n t i a l i t y  of s e n s i t i v e ,  p r i v a t e  i n f o r m a t i o n ,  s u c h  as 
t r a d e  s e c r e t s  or m e d i c a l  records. W e  b e l i e v e  c o n f i d e n t i a l i t y  is 
e s s e n t i a l  to b u s i n e s s e s  a n d  c o r p o r a t i o n s  e n g a g e d  in l i t i g a t i o n  to 
e n s u r e  t h a t  valua b l e ,  c o n f i d e n t i a l  b u s i n e s s  i n f o r m a t i o n  is n e t  
r e v e a l e d  to c o m p e t i t o r s  or o t h e r s  w h o  c o u l d  h a r m  t h e  b u s i n e s s  or 
g a i n  a n  u n f a i r  a d v a n t a g e  if a r m e d  w i t h  the i n f o r m a t i o n .

U n d e r  t r a d i t i o n a l  rules, c o u r t s  h a v e  d i s c r e t i o n  to 
e n t e r  a p r o t e c t i v e  order, e n s u r i n g  c o n f i d e n t i a l i t y ,  w h e n  the 
l i t i g a n t  r e q u e s t i n g  the p r o t e c t i v e  o r d e r  has d e m o n s t r a t e d  a need 
for it. Alaska Hnms Bill 171 Qin=iv w o u l d  r e s t r i c t  or e l i m i n a t e  this 
d i s c r e t i o n .

T h e  a d v o c a t e s  b e h i n d  p r o p o s a l s  of this t y p e  a r g u e  that 
c o u r t s  a r e  g r a n t i n g  p r o t e c t i v e  o r d e r s  w i t h  i n c r e a s i n g  f r e q u e n c y  
to c o n c e a l  i n f o r m a t i o n  a b o u t  d a n g e r o u s  c o n s u m e r  p r o d u c t s  or 
h a r m f u l  c o r p o r a t e  p r a c t i c e s  s u c h  as e n v i r o n m e n t a l  p o l l u t i o n .  
A c c o r d i n g  to t h e s e  a d v o c a t e s ,  the p u b l i c  h a s  a r i g h t  to k n o w  this 
i n f o r m a t i o n ,  in reality, if s o m e o n e  h a s  i n f o r m a t i o n  a b o u t  a 
h a r m f u l  p r o d u c t  or e n v i r o n m e n t a l  h a z a r d ,  t h a t  i n f o r m a t i o n  s hould  
be r e p o r t e d  to t h e  a p p r o p r i a t e  g o v e r n m e n t a l  a g e n c y  for action. 
C o u r t s  a r e  m e a n t  to r e s o l v e  l e g a l  d i s p u t e s ,  n o t  to a c t  as p u b l i c  
i n f o r m a t i o n  c l e a r i n g h o u s e s .  T h e  rea l p u r p o s e  b e h i n d  these* 
p r o p o s a l s  is to a l l o w  p l a i n t i f f s '  l a w y e r s  to s h a r e  or sell 
i n f o r m a t i o n  from l i t i g a t i o n  for u s e  in o t h e r  l i t i g a t i o n ,  thus 
p e r p e t u a t i n g  the l i t i g a t i o n  e x p l o s i o n  and g e n e r a t i n g  a d d i t i o n a l  
c o n t i n g e n c y  f e e s .

A n y  a t t e m p t  to r e s t r i c t  o r  e l i m i n a t e  p r o t e c t i v e  orders, 
and t h e  c o n f i d e n t i a l i t y  t h e y  e n s u r e ,  w i l l  h a v e  n u m e r o u s  n e g a t i v e  
c o n s e q u e n c e s :

1100 Fifteenth Street, X.W Washington, D.C 20005 (202) 335-3400
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I n c r e a s e d  L i t i g a t i o n  C o s t s : If c o n f i d e n t i a l i t y  c a n n o t
fca p r o t e c t e d ,  l i t i g a n t s  w i l l  f i g h t  e v e r y  d o c u m e n t  
r e q u e s t  that an o p p o s i n g  p a r t y  m a k e s  for i n f o r m a t i o n  
t h a t  m a y  be s e n s i t i v e  or c o n f i d e n t i a l .  T h i s  w i l l  c a u s e  
i n c r e a s e d  h e a r i n g s  b e f o r e  the court, i n c r e a s e d  legal 
c o s t s  to both  p a r ties, as w e l l  as i n c r e a s e d  p u b l i c  
c o s t s  for the a d d i t i o n a l  c o u r t  time.

I n c r e a s e d  C o u r t  C o n g e s t i o n :  C o n f i d e n t i a l i t y  p r o m o t e s
c o o p e r a t i o n  in d i s c o v e r y  and p r i v a t e  s e t t l e m e n t  of 
l e g a l  d i s p u t e s  o u t s i d e  of t h e  c o u r t r o o m ,  w i t h o u t  
c o n f i d e n t i a l i t y ,  t h e s e  c o m p o n e n t s  of l i t i g a t i o n  will  
end u p  back b efor e the judge, r e q u i r i n g  i n c r e a s e d  
a t t e n t i o n  that c o u l d  h a v e  b e e n  u s e d  to r e s o l v e  o t h e r  
cases, c o n s e q u e n t l y ,  t h e r e  w i l l  be i n c r e a s e d  c o u r t  
c o n g e s t i o n .  T h i s  is a n  u n j u s t i f i a b l e  r e s u l t  in l i g h t  
of the long d e l a y s  l i t i g a n t s  a l r e a d y  f a c e  and the 
e x c e s s i v e  burdens t h a t  c o n f r o n t  c o u r t s  d u e  to o v e r­
c r o w d e d  c o u r t  dockets.

l o s s  of F u n d a m e n t a l  Litigant. R i g h t s t T h e  r i g h t  to 
p r i v a c y  and the r i g h t  to e x c l u s i v e  o w n e r s h i p  of p r i v a t e  
p r o p e r t y  are f u n d a m e n t a l  r i g h t s  p r o t e c t e d  by the 
C o n s t i t u t i o n .  B o t h  o f  t h e s e  r i g h t s  a r e  l o s t  w h e n  
p r i v a t e  i n f o r m a t i o n  b e c o m e s  p u b l i c ,  or a t r a d e  s e c r e t  
is r e v e a l e d  to a c o m p e t i t o r .  W i t h o u t  t h e  a u t h o r i t y  to 
i s s u e  p r o t e c t i v e  o r d e r s  to g u a r a n t e e  c o n f i d e n t i a l i t y ,  
c o u r t s  c a n n o t  p r o t e c t  t h e s e  f u n d a m e n t a l  r i g h t s  of the 
l i t i g a n t s .

U n f a i r - T r e a t m e n t  of c o r p o r a t e  D e f e n d a n t s : G e n e r a l l y ,
on l y  c o r p o r a t e  d e f e n d a n t s  p o s s e s s  t r a d e  s e c r e t s  or 
o t h e r  c o n f i d e n t i a l  b u s i n e s s  i n f o r m a t i o n  t h a t  c a n  be put 
a t  r i s k  of u n w a r r a n t e d  d i s c l o s u r e  d u r i n g  l i t i g a t i o n . "  
T hus, if the use of c o n f i d e n t i a l i t y  is r e s t r i c t e d  in 
l i t i g a t i o n ,  c o r p o r a t e  d e f e n d a n t s  f r e q u e n t l y  w i l l  hav e 
m u c h  m o r e  at s t a k e  and m u c h  m o r e  to i o s e  t h a n  p r i v a t e  
individuals. F u r t h e r ,  d e f e n d a n t s  h a v e  n o  c h o i c e  a b o u t  
w h e t h e r  to p a r t i c i p a t e  in l a w s u i t s .  U n l i k e  p l a i n t i f f s ,  
d e f e n d a n t s  c a n n o t  c o n s i d e r  w h e t h e r  to r i s k  e x p o s i n g  
h i g h l y  c o n f i d e n t i a l  i n f o r m a t i o n  b e f o r e  e n t e r i n g  into 
the litigation, c o n s e q u e n t l y ,  c o r p o r a t e  d e f e n d a n t s  
w o u l d  be u n f a i r l y  d i s a d v a n t a g e d  by a c h a n g e  in c o u r t  
rules s u c h  as t h o s e  p r o p o s e d .
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P erp e tu a tio n  o f the  L i t i g a t i o n - E x p l o s i o n : V a r i o u s
s e g m e n t s  of t h e  p l a i n t i f f s '  b a r  o f t e n  p a c k a g e  and sell 
i n f o r m a t i o n  o b t a i n e d  f r o m  o n e  l a w s u i t  for u s e  in o t h e r  
l a w s u i t s .  T h e s e  a g g r e s s i v e  s a l e s  a n d  d i s t r i b u t i o n  of 
d i s c o v e r y  a n d  s e t t l e m e n t  m a t e r i a l s  s t i r  up c o p y - c a t  
l a w s u i t s  a n d  g e n e r a t e  a d v e r s e  p u b l i c i t y  a g a i n s t  a 
"targ e t "  d e f e n d a n t .  W i t h o u t  p r o t e c t i v e  orders, the 
p a c k a g i n g  and s a l e  o f  l i t i g a t i o n  w i l l  g r o w  p h e n o m e­
nally, p e r p e t u a t i n g  s p u r i o u s  l a w s u i t s  a n d  c r e a t i n g  
a d d i t i o n a l  b u r d e n s  o n  a l r e a d y  o v e r c r o w d e d  courts. This 
w i l l  m e a n  m o r e  m o n e y  for l a w y e r s  and m o r e  l a w s u i t s  and 
l e g a l  e x p e n s e s  for e v e r y o n e  else.

i n  s u m m a r y ,  P M A  b e l i e v e s  t h a t  p r o t e c t i v e  orders, and 
t h e  c o n f i d e n t i a l i t y  t h e y  ensure, a r e  a c r u c i a l  d e v i c e  in s e v e r a l  
c o m p o n e n t s  o f  th e l i t i g a t i o n  p r o c e s s .  T h e  rul es g o v e r n i n g  
d i s c o v e r y  and s e t t l e m e n t  o p e r a t e  as a s y s t e m  o f  c h e c k s  and 
b a l a n c e s  d e s i g n e d  to e n s u r e  t h a t  b o t h  p l a i n t i f f s  and d e f e n d a n t s  
a r e  t r e a t e d  fairly. W h e n  t h e  r ules g i v e  p a r t i e s  fre e a c c e s s  to 
t h e i r  o p p o n e n t s '  m o s t  s e n s i t i v e  and c o n f i d e n t i a l  i n f o r m a t i o n ,  
c o u r t s  m u s t  h a v e  t h e  a u t h o r i t y  to b a l a n c e  this i n t r u s i o n  w i t h  a 
g u a r a n t e e  o f  c o n f i d e n t i a l i t y .  A l t h o u g h  b o t h  p l a i n t i f f s  and 
d e f e n d a n t s  h a v e  i m p o r t a n t  r ights at s tak e, d e f e n d a n t s  o f t e n  h a v e  

'far m o r e  to l o s e  w h e n  c o n f i d e n t i a l i t y  c a n n o t  be g uara n t e e d .
T hus, r e s t r i c t i n g  or e l i m i n a t i n g  t h e  d i s c r e t i o n  of c o u r t s  to 
p r o t e c t  c o n f i d e n t i a l  i n f o r m a t i o n  w i l l  unde m i n e  the d e l i c a t e  
s y s t e m  o f  c h e c k s  and b a l a n c e s  to t h e  d e t r i m e n t  of l i t i g a n t s ,  the 
c o u r t s ,  e n d  the public . T h e r e f o r e ,  w e  r e s p e c t f u l l y  u r g e  t h a t  you 

v o t e  a g a i n s t  H x s e  Bill 171.



H B  1 7 1 : S E C R E C Y  O F  P U B L I C  H A Z A R D S

House Bill 171 would prevent litigants and courts from keeping 
information secret concerning hazards to Lhe public. Fre­
quently, a defendant will only release information about public 
hazards to a plaintiff in a lawsuit if there is an agreement to keep 
the information secret. This bill would prevent that from 
occurring.

There are many examples of past cases where defendants have 
kept public dangers secret. Some examples include cases 
where people have been burned and killed when Bic lighters 
failed to extinguish properly or exploded, and cases where 
people have been burned and killed in GM vehicles with 
exploding gas tanks that could have been altered at a nominal 
cost. There have been cases which involve scout masters who 
sexually abuse their scouts. As lawsuits are brought and settled, 
these defendants insist on secrecy as a part of the settlement. 
This allows the scout masters to keep their positions and abuse 
other children. These hazards should not be hidden from the 
public.

Often a defendant will settle with a plaintiff and require that the 
dangers uncovered by the plaintiff be kept secret When that 
is a condition of settlement, an impoverished and injured 
plaintiff is not in a position to require disclosure. House Bill 
171 would prevent the defendant from requiring that the 
plaintiff keep the public danger secret.

The procedures of House Bill 171 are simple. If a defendant 
files a motion to keep secret materials produced in litigation 
discovery, the court must deny the motion if the materials have 
previously been disclosed or if the materials concern a public 
hazard. A court may not enter any order which has the effect 
of concealing information about a public hazard.

by Paul Cossman

HB 171 would permit people who are not parties to the 
litigation to oppose a defendant's request to keep discovery 
materials secret if they contain information about public 
hazards. If a court enters an order which conceals public 
hazards, in violation of HB 171, then a person who was not a 
party to the litigation can file a motion to vacate the judgment 
and allow disclosure of the information concerning the public 
hazard.

In a situation where there is a private agreement between a 
plaintiff and a defendant to keep a public hazard secret, HB 171 
would void that portion of the agreement and allow disclosure 
of the public hazard. Again, HB 171 would allow people who 
are not parties to the agreement to bring an action for a court 
order allowing disclosure of the public hazard.

The definition of public hazard in HB 171 includes any 
instrumentality that has caused injury to a person or property, 
including devices, instruments, persons, procedures, products 
and conditions of devices, instruments, persons, procedures, or 
products.

Legislation and court rules similar to HB 171 have already been 
enacted in Florida, North Carolina, Virginia, New York, Texas 
and part of California. Similar legislation and court rules are 
now pending in 14 other states besides Alaska. There is no valid 
public policy reason to allow public dangers to remain secret. 
To the contrary, this is an opportunity to promote public safety 
without adding any new burdens to any already-existing gov­
ernmental agencies. It is an opportunity to prevent future 
injuries at no cost to the Alaskan public.

on

TRUST REPORT continued from page 1

In a recent Bar Rag (November-December 1991) letter to the editor, attorney Kenneth Gutsch expressed the opinion that passage 
of HB 171 would both increase costs of litigation and deter settlement.

Wc disagree. The public has the right to know of proven public hazards so that future injuries and deaths can be avoided. The prospect 
of public disclosure of these hazards will induce an elimination of these hazards, and an early settlement of suits brought against 
them. Litigation should be reduced, and early settlements increased.

As I indicated in my last report, the Alaska Action Trust strongly supports passage of HB 171. What follows is the Trust’s position 
paper on HB 171, written by Paul Cossman, as well as a summary of state developments on the secrecy issue. Academy members 
are encouraged to contact Representative Kubina directly to let him know of their support of HB 171, and to ask him to pass the 
bill out of his committee. He can reached at 835-2111 during the interim and at 465-4853 during legislative session. If you wish 
to comment to us on this issue, please call or write Paul Cossman, Debra Gravo at the Trust office, or me.
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S U M M A R Y  O F  D E V E L O P M E N T S  O N  S E C R E C Y  I S S U E

Enacted Legislation:
Florida: The Sunshine in Litigation Act, which took effect on 
July 1,1990, was the first state legislation which identified a 
class of dangers to public health and safety and sought to limit 
the extent to which they could be concealed. The law forbids 
courts from entering orders which conceal a “public hazard" or 
information about a public hazard. A public hazard can be a 
“device, instrument, person, procedure, product, or acondition 
of a device, instrument, person, procedure, or product that 
caused and is likely to cause injury ."The statute also makes any 
agreement or contract to conceal a public hazard unenforceable, 
and allows the public and the news media standing to contest 
court orders or contracts which would conceal public hazards. 
Courts are required to allow disclosure of information that is 
sougiu to be concealed if the information might be useful to 
members of the public to protect themselves from injury by a 
public hazard.

North Carolina: Legislation of confidential settlements of 
suits against the state government took effect on July 1,1989. 
The statute prohibits government agencies, officials, or em­
ployees from entering into confidential settlements to resolve 
suits in connection with their official duties or responsibilities.

Virginia: House Bill 1582, the first legislation of its kind, was 
introduced in 1989 by ATLA Member Bernard Cohen, a 
member of the General Assembly. It passed and was signed by 
the Governor, and took effect on July 1, 1989. It allows 
attorneys to share information produced in discovery if they 
have permission of the court (given after a hearing), and if the 
attorneys who would receive the information agree to be bound 
by the terms of any protective order.

Adopted C ourt Ru les:
California (San Diego County): By local rule, the San Diego 
County Superior Court adopted a policy on confidentiality 
agreements and protective orders, effective July 1,1990. The 
rule states that such practices are disfavored and should only be 
allowed when it is shown that there is a recognized right to 
secrecy, that disclosure would cause harm, and that secrecy is 
in the public interest.

New York: On February 4,1991, New York State’s Admin­
istrative Board of the Courts adopted a new rule (22 NYCRR 
Part 216) on sealing of court records in civil actions in the trial 
courts. The rule took effect on March 1. The rule prohibits 
sealing of records without a specific finding of good cause. The 
rule directs the court to consider the interests of the public as

well as the interests of the parties in determining whether good 
cause has been shown. “Court records” are defined us all 
documents and records of any kind that are filed with the clerk. 
Discovery material that is not filed with the clerk is unaffected.

Texas: In 1990,Texas became, the firststate to address secrecy 
concerns through court rules which took effect on September 
1,1990. The Texas Supreme Court chose to focus on the issue 
of sealed court records, and adopted amendments to the Texas 
Rules of Civil Procedure to establish standards and procedures 
for sealing. The court recognized a “presumption of openness" 
of all court records, which could be overcome only lifter a 
showing that a specific, serious and substantial interest in 
sealing records outweighs any adverse effect on public health 
and safety, and that no less restrictive means than sealing would 
protect the interest. “Court records" includes all documents 
filed in a civil action, as well as unfiled discovery material and 
settlement agreements that are not filed but might have an 
adverse effect on public health and safety. The court detailed 
specific procedures (notice, public hearings, etc.) by which 
records could be sealed under the new rules, and provided that 
individuals and organizations not a party to the case could 
participate in hearings.

Pending Legislation:

Alabama: The Alabama Trial Lawyers Association is support­
ing Senate Bill 328, which is identical to theFloridalegislation. 
The bill is in the Senate Judiciary Committee.

Alaska: House Bill 171 was introduced on February 27,1991 
and is pending in the House State Affairs Committee. The bill 
utilizes tlie “public hazard" concept and several procedural 
points of the Florida legislation.

California: The Center for Public Interest Law, Sacramento, 
and the California Trial Lawyers Association are sponsoring 
Senate Bill 711. The bill would prohibit confidentiality agree­
ments, protective orders and settlement agreements which 
would conceal a public hazard or threat of environmental 
damage, and would give any person standing to contest an 
order, agreement or contract which conceals such information. 
There are numerous additional sponsors. The bill is pending in 
the Senate Judiciary Committee.

Hawaii: The Hawaii Academy of Plaintiffs’ Attorneys is 
supporting House Bill 2019. The bill utilizes the “public 
hairard” concept of the Florida Sunshine in Litigation Acl It 
also employs a standard to be met by those seeking protective
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orders that is similar to that used by the Texas court rule 
amendments. The bill passed the House on March 12, but has 
since been deferred until next year.

minois: The Illinois Trial Lawyers Association is supporting 
two identical bills, House Bill 276 and Senate Bill 245. The 
bills are based on the Texas court rule amendments.

Louisiana: The Louisiana Trial Lawyers Association is 
actively supporting a bill (called the S unshine in the Courtroom 
Bill) that would amend Article 1426 of the Louisiana Code of 
Civil Procedure by incorporating the elements of the Florida 
legislation.

Massachusetts: Two bills have been introduced. Senate Bill 
778, similar to the Texas court rule amendments, was heard by 
the legislature’s Joint Judiciary Committee on March 11. 
House Bill 3775 is similar to the Florida Sunshine in Litigation 
Act, but is broader in certain respects. It would apply to any 
dispute that has matured to the extent that one potential plaintiff 
and one potential defendant have notice of the possibility of 
litigation. It would establish a presumption in favor of disclo­
sure of information regarding a public hazard, and require any 
party opposed to disclosure to prove beyond a reasonable doubt 
that the information would not help the public to protect itself 
from the hazard. The House bill was heard by the Joint 
Judiciary Committee on March 27. No further action has been 
taker, on either bill as yet.

New Jersey: Assembly Bills 3794 and 4110 were introduced 
on October 29, 1990. They are essentially identical to the 
Florida legislation. Assembly Resolution No. 136, introduced 
May 24,1990, urges New Jersey attorneys and judges not to 
enter intoc rapprove secrecy agreements or orders incivil cases 
involving toy-related injury and death. Assembly Resolution 
No. 136 also urges the New Jersey S upremc Court to adoptrules 
to implement the resolution. All measures are still pending.

Oregon: The Oregon Trial Lawyers Association is supporting 
two bills that are pending in the Senate Judiciary Committee. 
Senate Bill 579 is similar to the Virginia legislation. It would 
amend the Oregon Rules of Civil Procedures to provide that 
protective orders in any civil litigation will not prevent an 
attorney from sharing information and materials covered by the 
protective order with an attorney handling a similar or related 
case. Disclosure may be made only by court order, and only to 
attorneys who agree to be bound by the protective order, but the 
court would be required to allow disclosure unless good cause 
is shown by the protective order’s beneficiary. Senate Bill 580 
would provide that confidential settlement agreements are not 
binding unless a court orders that they are, after findings that 
confidentiality is necessary to protect a party and that it will not 
harm the public interest. The bill would also provide that a

confidential settlement order does not bar sharing of informa­
tion between attorneys so longas the terms of the settlement are 
not disclosed.

Pennsylvania: Two bills are pending in the House. House Bill 
751 is very similar to the Rhode Island bill, but is not limited 
to product liability litigation, and additionally bars requests for 
non-disclosure of the amount of settlements. House Bill 752 
is a simplified version of the Florida legislation, but has 
additional provisions that (1) allow prevailing parties to re­
cover attorney fees, and (2) make it a misdemeanor to conceal 
a public hazard intentionally, knowingly or recklessly. Senate 
Bill 656, similar to the Florida legislation, is pending in the 
Senate Judiciary Committee.

Rhode Island: House Bill 5987, introduced in February, has 
been passed by the House Judiciary Committee. It would 
prohibit courts from entering orders against disseminating 
product liability litigation documents (or information about 
product safety and design matters) to regulators or other 
attorneys. It would also prohibit discovery or settlement agree­
ments which wouldrequire return or destruction of documents, 
as well as agreements not to represent other victims of similar 
product defects in the future. The bill is nearly identical to a 
secrecy bill that was passed overwhelmingly in 1990 but was 
vetoed by then Governor DiPrete after the legislative session 
had ended. Mr. DiPrete was defeated for reelection.

Wisconsin: The Wisconsin Academy of Trial Lawyers is 
supporting a bill similar in procedures and effects to the Texas 
court rule amendments.

Proposed C ou rt Ru le Amendments:
Michigan: The Michigan Trial Lawyers Associations has 
proposed amendments to the Michigan Court Rules which 
utilize the “public hazard” concept of the Florida Sunshine in 
Litigation Act but employ it in the court rule context. Amend­
ments to Rules 2.302(c), 2.310 (b) and 2.310 (c) would add 
provisions prohibiting the entry of discovery orders that would 
conceal public hazards. Those rules govern protective orders 
in general and requests for production of documents, directed 
to both parties and non-parties.

New Jeraey: A possible court rule amendment to prohibit 
9ome forms of secrecy in settlements is under consideration by 
a subcommittee of the Civil Practice Committee appointed by 
the New Jersey Supreme Court to review the rules of civil 
procedure. The next rule changes in New Jersey arc scheduled 
for September 1992.

continued on page 6
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S E C R E C Y  I S S U E

South Carolina: The South Carolina Trial Lawyers Associa­
tion has submitted proposed rule changes to the South Carolina 
Supreme Court that are identical to Texas Rule 76a and a 
portion of a Texas rule on protective orders for discovery 
material.

Bills Not Passed, 1991 Legislative Sessions:

Arkansas: SenateBill 698 died in committee. Thebill utilized 
the “public hazard" concept of the Florida legislation, but 
would have applied only to seulement agreements and other 
agreements and contracts to conceal public hazards. The bill 
also had a section providing that it would not be construed to 
require disclosure of “private facts, concerning a natural 
person, that are not pertinent to public hazards.”

Colorado: House Bill 91-1060, based on the Florida model, 
was defeated 6-5 in the House Judiciary Committee in Febru­
ary.

Connecticut: House Bill 7304, based on the Florida legisla­
tion, died in the House Judiciary Committee with no vote taken.

Hawaii: SenateBill 1838, which wassimilarto theTexascourt 
rule amendments but went well beyond any existing rules or 
legislation in several areas, died in committee. It included a 
finding on undesirable effects of secrecy. It would have 
presumed openness to the public of all court documents, 
discovery and settlement agreements, whether or not filed with 
the court; would have allowed the news media to file standing 
requests to receive notices of hearings on secrecy questions, 
and would have required maintenance of a public file of secrecy 
moti ons for the entire state; and it would have awarded attorney 
fees to any person who substantially prevailed in opposing a 
motion to limit public access.

Iowa: House Study Bill 294, based on the Texas court rule 
amendments, died in the House Judiciary Committee.

Kansas: Senate Bill 104 was defeated in the Senate Judiciary 
Committee. The bill substantially duplicated the Florida 
Sunshine in Litigation Act but also utilized procedural ele­
ments of the Texas court rule amendments as to notice and 
hearing requirements. The Kansas Citv Business Journal 
published an editorial in support of the bill.

Mississippi: House Bill 87 was defeated in the House Judiciary 
Committee. ThebillincorporatedelcmentsofboththeFlorida 
Sunshine in Litigation Act (on “public hazards”) and the Texas 
court rule amendments (establishing a presumption of open­
ness and procedure for requests to seal court records.)

from page 5
Montana: House Bill 473, essentially identical to the Florida 
Sunshine in Litigation Act, was passed by the House Judiciary 
Committee, but was defeated in the House.

Nevada: Senate Bill 373, similarto the Florida legislation, was 
defeated 9-8 by the Judiciary Committee on April 30. Thebill 
would have given representatives of the news media, and the 
federal, state or local government standing to contest court 
orders that would conceal a public hazard. It would also have 
required hearings on contested orders to be “advanced as a 
matter of immediate public interest and concern."

New Hampshire: Senate Bill 91, identical to the Rhode Island 
legislation, was approved by the Senate on March 14, but was 
defeated in the House on May 3.

New Mexico: House Bill 865, similar to the Florida legisla­
tion, was heard by the House Judiciary Committee on March 
7, but was tabled.

South Dakota: House Bill 1252, identical to the Florida 
Sunshine in Litigation Act, was reported out of the House 
Judiciary Committee, but was defeated in the House, 34-32.

Virginia: House Bill 1205 was introduced in January 1991 but 
was defeated in committee. The bill was similar to the Florida 
legislation. It was supported by the Virginia Trial Lawyers 
Association, but was strongly opposed by the Virginia Cham­
ber of Commerce.

Washington: House Bill 1320, which was similar to the 
Florida Sunshine in Litigation Act, passed the House on March 
18, but was not voted out of the Senate Law and Justice 
Committee before the legislative session ended.

A L A S K A  A C T I O N  T R U S T  

S T E E R I N G  C O M M I T T E E

Russell Winner, Chair 
Michael Schneider, Vice Chair

John Suddock 
Paul Cossman 
Dan Hensley 

James Pentlarge 
MarcusPaine 

Christine Schleuss 
Richard Friedman 
Joe Kalaraarides
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T O R T  B R I E F  S

MICHIGAN

Michigan has been facing a serious medical malpractice threat 
this year. The Senate Republicans have introduced a 28 bill 
health care package which would provide more expert witness 
restrictions, shorten the statute of limitations, adjust contin­
gency fee sliding scales, cap non-economic damages at $225,000 
and provide for an alternative fault-based adjudicatory process 
to the existing civil justice system.

OREGON

A secrecy bill passed the Oregon House by a 55-4 vote on May 
31, the Senate with a 25-1 vote on June 15, and was then signed 
into law by the governor. The bill prohibits confidential 
settlements by state governmental agencies and employees 
without full and complete disclosure to the court of the 
settlement terms, and requires court authorization of any 
confidential settlements. The bill became effective October 1, 
1991.

OHIO

Court Developments: The Ohio Supreme Court recently 
overturned the state’s 1970's enactment of a $200,000 medical 
malpractice cap on non-economic damages in the case of 
Morris v. Savov. No. 89-1807 (Ohio, Aug. 29,1991) holding 
the damage limitation violated the Due Process Clause of the 
Ohio Constitution.

Morris was injured in an automobile accident, and subse­
quently treated by a neurosurgeon, Savoy. Following surgery 
performed by the defendant, Morris was leftparalyzed from the 
neck down. During the federal court trial. Savoy admitted 
negligence, leaving damages as the only issue to be deter­
mined. The jury awarded $21 million which included an 
award of $845,000 for pain and suffering. The defendant 
moved to limit the award for pain and suffering to the $200,000 
cap.

The Ohio Supreme Court determined that the cap violated the 
due process clause finding that no rational basis existed be­
tween the $200,000 damage cap and malpractice insurance 
rates. The Court further cited a 1987 Insurance Service 
Organization (ISO) claim study, the statistical arm of the 
insurance industry, which found that savings from various tort 
"reforms" were “marginal to nonexistent," including a $250,000 
cap on non-economic damages.

This decision represents a significant step in that a court of 
ultimate jurisdiction has ruled in a way suggesting that there is 
no nexus between tort "reform" and lower insurance rates.

NEW YORK

In a progressive step, the New York legislature eliminated the 
requirement that medical negligence cases must first be consid­
ered by a medical malpractice screening panel prior to a jury 
trial during this year’s session. The legislation became effec­
tive October 1,1991.

FEDERAL LEVEL

More Bills Introduced in the House. OnOctober8thandOctober 
17th, 1991, similar bills to provide economic incentives to 
promote the development of alternative dispute resolution 
systems for medical malpractice claims were introduced in the 
House and Senate, respectively. The bills -  H.R. 3516 and S. 
1836 -  also contain provisions that would preempt state tort law 
and enact uniform federal medical liability standards. Neither 
bill was introduced with any co-sponsorship by Democratic 
members. In the Senate, S. 1836 is the fourth comprehensive 
medical malpractice proposal introduced since the start of the 
First Session; in the House, H.R. 3516 is the third. There has 
been no significant action on any of these bills and none is 
presently scheduled.

THE NETWORK CORNER

Are you looking for information for a case? The 
Network Comer is here for the use of all Academy 
members, freeof charge. It is a regular feature of TTie 
Alaska Trial Lawyer.

If you are seeking information, submit your inquiry 
to The Alaska Trial Lawyer by mail (P.O. Box 
102323, Anchorage, Alaska 99510) or by phone at 
258-4040).

* please limit your notice to 50 words or less
* include your name and phone number
* we will list your notice in the next issue
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M f \ H K  Y O U K  C f t L E M M Z

CONTINUING LEGAL EDUCATION HIGHLIGHTS

Products Liability/Wrongful Death Seminar
January 11,1992 
Chicago, Illinois
Sponsored by Illinois Trial Lawyers

ATLA Winter Convention 
January 12-16,1992 
3 oca Raton Resort 
Boca Raton, Florida

Medical-Legal Update Seminar 
February 12-16,1991 
Vail, Colorado
Sponsored by National College of Advocacy

UPCOMING ALASKAN EVENTS

First day of the second session, 17th Legislature

Roundtable Lunch
January 14,1992 
QuarterDeck, Twelve noon
515.00 inclusive

Academy Dinner 
January 23,1992 
QuarterDeck
6:00 p.m. no host cocktails 6:30 p.m. dinner
530.00 inclusive
Speaker: Dr. Paul Craig speaking on the topic ofbrain injuries. 
Midnight Sun Court Reporting will be demonstrating “real­
time” reporting (a process whereby a reporter’s steno outline 
is immediately translated into the English word on a computer 
screen)

Mastering Jury Trials
A one-day seminar by Russ Herman, ATLA past president 
May 29,1992 
Clarion Hotel 
Anchorage, Alaska

W E  A P P L A U D
T H E I R  C O M M I T M E N T _____________

The Alaska Academy of Trial Lawyers and Alaska Action 
Trust, both non-profit organizations, are financially dependent 
upon annual membership dues and monthly contributions. The 
Trust and Academy were facing a 540,000 deficit this fiscal 
year. Generous contributions from the lawyers listed below 
have made it possible to maintain both organizations at the 
levels it has taken years of hard work and money to attain.

The Academy engages in many activities which serve as 
invaluable resources for plaintiff-oriented attorneys. The 
monthly newsletter, round table luncheons, and dinner meetings 
are exceptional venues for the exchange of views and in­
formation. The Academy is involved in various public service 
programs which cast a positive light on the legal profession, 
such as Community Law School and the Toy Safety Program. 
A professional staff combined with a dedicated membership 
has made the Academy a force to reckon with in Alaska’s legal 
community.

The Trust, the political arm of the Academy, represents the 
interests of the general public and trial lawyers in Juneau. The 
Trust addresses and monitors many issues of importance, 
including workers' compensation, criminal law, auto insur­
ance, insurance reform, family law, workplace safety, and 
works to defend the rights of the individual and to protect the 
civil justice system.

The success of both the Academy and Trust is due entirely to 
the hard work, perseverance and financial contributions of its 
members.

Thank you.

Winston Burbank 
Grant Callow 
Charles Coe 
George Dickson 
Pete Ebrhardt 
Michael Flanigan 
Rick Friedman 
Lewis Gordon 
Peter Gruenstein 
Dick Harren 
Jeff Jefferson
Kelly, Cossman & Associates Russ Winner

Mestas & Schneider 
Jim Pentlarge 

Laurel Peterson 
Rice, Volland & Gleason 

Eric Sanders 
Chris Schleuss 
Clifford Smith 

Torrisi & Snyder 
John Suddock 
Vincent Vitale 
Bob Wagstaff
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U njust b ill blackm ails business
By Mary A. Nordale

A fundamental principle on which 
American courts operate Is that each 
case Is unique. Whether the parties In a 
case are at trial or In appeal, the courts 
must deal with their claims and circum­
stances alone.

The system Is designed to be fair to 
both parties. House Bill 171, Introduced 
by the House Judiciary Committee, 
would change that.

This bill provides that a court may 
not enter an order or judgment that has 
the effect of concealing a public hazard 
or information concerning a public haz­
ard. It also allows someone who Is not a 
party, a stranger to the case, to contest 
the order or judgment.

A public hazard Is an Instrumentality 
‘‘that has caused Injury to a person or 
property, and includes a device, Instru­
ment, person, procedure or product, and 
a condition of a device, instrument, per­
son, procedure or product."

Tlie courts have adopted discovery 
rules to assist litigants, before trial, In 
acquiring as much information about the 
case they are trying as they need in 
order to be successful.

These rules work for the advantage of 
both parties, so no surprises occur in the 
courtroom. And at trial, the judge has 
the advantage of knowing as much as 
poss.ole about the facts and the issues so 
that he or she can apply the law fairly 
and correctly. Thus the decision can re­
flect the general rules of civil behavior 
our society endorses.

In the course of the discovery process 
a judge may be required to enter a num­
ber of orders either compelling a party 
to disclose information, or protecting a 
party from having to disclose Informa­
tion that Is clearly not relevant to the

Issues. Often a court will order disclo­
sure of Information that is clearly not 
admissible in the case, but that may 
‘‘lead to” admissible evidence.

By asserting that a public hazard U 
Involved, any stranger to the case can 
contest the order and require either or 
both parties to turn over to the stranger 
all of the Information covered by the 
order. A judge would be required to 
make a determination on what are 
called “ultimate facts" and means that 
the Judge will have determined as the 
outcome of the trial before the parties 
ever get to a courtroom.

All of this means that an environmen­
tal litigation organization, an attorney 
Interested In commencing a case, or 
even newspapers can intervene In a case 
In which a defendant — targeted by the 
environmental litigation organizations 
or the American Trial Lawyers, for ex­
ample — may be involved to acquire In­
formation about the defendant and com­
pel a judge to dictate the outcome of a 
case before It can be tried.

This bill would destroy the courtroom 
as a place In which to settle disputes. It 
would lead to a system of blackmail 
against target defendants, especially 
natural resource-based Industries.

All a plaintiff would have to do Is 
write a letter to his target defendant al­
leging Injury because of a public hazard. 
The defendant would know that the 
choice la to settle out of court or defend 
against the plaintiff and any other per­
son who wanted Information about the 
defendant’s business.

Because the costs of trying a case can 
be enormous, the target defendant may 
very well determine that peace with the 
plaintiff — even If the plaintiff does not 
have a b_od case and would not win — 
may be less expensive than a defense.

What business In Its right mind would 
want to establish Itself In Alaska know­
ing that It faces this kind of blackmail? 
What business In Alaska already estab­
lished can survive? Chevron has shut 
down Its refinery on the Kenai Peninsu­
l a ,  s l a t i n g  t h a t  one c a u s e  la t h e  r e g u l a ­
tory climate.

We have toet Jobs and a significant 
part of Alaska’s economy. Consider 
what would happen If HB171 passes. 
Even the local hardware store would 
nave to reconsider the advantages of 
staying in business.

Mary A  M M W  a  a IW ong M u M n , k x rm r 
rawtart U S . A n om sy  and aatManf (A ftr ic l tn o t- 
wy in FhrtjsrhM, tnd tormt Comma atoner of 
SaventM, n ow  In p rtM it p r tc ttc*  In J u rm u . O p n - 
«  ax p n s ss d  in  T tU n g  a Stand d o  not n o cm - 
arty raSacf tm tddontt portion of Tha A n ctn c- 
■ Q tV trm .

Legislation exposes secrets
By Michael J. Schneider

It has been observed that 
American Industry Is motivated 
by little more than money. The 
“bottom line” Is not the only line, 
but it's the only line that seems 
to get much attention. While thla 
approach has provided us with 
industrial superiority, a high 
standard of 
living, and 
considerable 
hope for the 
future, It 
carries with 
It some tragic 
and avoidable 
conse­
quences.

If the cost Schneider 
to the particular business or In­
dustry of correcting a product 
defect or & dangerous design Is 
greater than the benefit to that 
Industry or business, then the 
problem goes up remedied. Cor­
porate wrongdoers continue to 
reap the monetary benefits of 
their dangerous products, while 
people, their families and the 
public bear the burden. Few per­
ceive this reality as keenly as 
those of us whose privilege it 1c 
to represent the maimed and the 
Injured against the giants of 
American Industry.

One of our greatest frustra­
tions as plaintiffs’ attorneys Is 
that we are frequent and unwill­
ing participants In the conspir­
acy of silence that surrounds liti­
gation over public hazards.

The consuming public and 
government regulators are kept 
unaware of dangerous products, 
safety violations and predatory 
business practices because of the 
widespread practice of making 
settlements and facts, obtained 
in the course of litigation, secret 
from all but the parties to the 
case.

The conflict arises very (Im­
ply. Our first duty ts to our Indi­
vidual client’s Interests. When a 
corporate wrongdoer finally 
buys peace at the courthouse 
steps (or on appeal after a 
favorable verdict), lilence la cus­
tomarily demanded by the 
wrongdoer.

Plaintiff and plaintiffs coun­
sel are compelled to promise 
that they will not disclose the na­
ture or terms of the settlement 
reached, nor the facts obtained 
or disclosed during the cnm-w of

the lawsuit. A maimed and In­
jured plaintiff rarely declines a 
fair settlement offer to hold out 
for the "public’s right to know."

Most of us In the same circum­
stances would make the same 
decision. Unfortunately, the con­
sequence Is that the most hide­
ous and widespread misconduct 
and public danger remains ie- 
cret, while the judicial system 
pays an outrageous price pro­
cessing claims. This is because 
each new plaintiff must replow 
the same ground In order to ob­
tain the facts and circumstances 
necessary to develop their case.

Many meritorious cases are 
not prosecuted because of the ex­
pense and difficulty Involved. 
Corporate misconduct goes un­
punished and consumers are left 
without the information they 
need to promote the safety of 
their families.

Fortunately for all of us, a 
move Is afoot to end this conspir­
acy of silence. The House Judici­
ary Committee, under the lead­
ership of Rep. Dave Donley, has 
Introduced House Bill 171. That 
legislation Is In the process of 
making Its way through the 
House of Representatives and Is 
currently before the ’louse State 
Affairs Committee.

While this bill may be subject 
to criticism because it doesn't go 
far enough, it will alter Alaska's 
public policy In favor of the con­
sumer and In favor of openness.

This bill needs .our support to 
ensure that corporate wrongdo­
ers will be unable to hide their 
misconduct behind a check at the 
courthouse steps.

Support for this legislation can 
be easily expressed. Your local 
legislative Information office will 
be happy to send a short public 
opinion message to your legisla­
tors or to the entire legislature 
for free. Do it today. Opposition 
from the Insurance Industry, the 
automotive Industry and the 
pharmaceutical Industry Is al­
ready being heard in Juneau. 
Now let them hear from us, the 
public consumer.

Mictmsl J . S cn rm d tr d  tom nsr cn a fr- 
m m  o t  A Jm tkt A ctio n  b u s t  a  oorm vrn* 
o f Ir ls l Itw y on  o p p o d n g  rw d u ctio ct d  
p U n ttfti'  lig n tt tn d  o th s t c tu n p M  in t *  
C M  fu s tic *  ty tttm . O p ln ion o • T 'tm tg  
In T std n g  a  S ta n d  d o  n o t n s cm ss tlty  n - 
A tct tfw  s d M tl p o s itio n  o f T h * A n ch ot- 
•0»  Times.
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Sealed out-of-court settlements leave public in dark
* y1

ByB^RRVSIEGEL. . J  •
, I Tt " I f  HI I ~
" ’■IWTTII -  There is a moment 

J that recurs with disheartening regu­
larity for Barbara Arbuckle.

■I’ It comes during her conversations
■ with women who, like her, have sur­
vived faulty Pap smears and deadly 
cervical cancer. ’

Just as Arbuckle is nodding sym­
pathetically Jn response to a compan­
ion’s account of medical travail, just 
as she is thinking this lady’s story is 
a film of my own life, the other wom­
an invariably leans forward, eyes 
narrowing, with questions: So where 

; were your Pap smears done? Do you 
1 know anything about my lab? How 
many tests did you have? How did 
they botch your case?
.»*' Arbuckle has talked in general 
terms on national television pro­
grams about problems with Pap 
smears. She has testified before a 
U.S. Senate subcommittee. She has 
campaigned tirelessly for what she 
calls “the public's right to know." 
But she is unable to answer these 
other women’s specific questions.

. 1 I can’t tell you, she responds,
■ looking away. I just can't.
■ r* Such is the price Arbuckle paid in 
agreeing to a sizable out-of-court set­
tlement of.her lawsuit against two 
laboratories that she said misread 
her Pap smear results. In exchange 
for avoiding an expensive, drawn-out

trial, Arbuckle agreed not to identify 
the labs publicly, or discuss details 
of her case, or disclose evidence that 
she and her lawyer had gathered 
about the labs' problems with other 
patients' Pap smears. In fact, she 
agreed to let most of the court rec­
ords of her suit be sealed firom public 
view.

"Today I regret that deal," Ar­
buckle, 27, told a state legislative 
hearing in Washington state last Jan­
uary. "There are things that you all 
should know. I can't say some things. 
And those things could save lots of 
lives.... Lives would be saved if peo­
ple knew.”

With those words of public re­
morse, Arbuckle joined a mounting 
national backlash against sealed set­
tlements and protective orders, 
which over the pest 15 years have be­
come a commonplace element of the 
civil-justice system.

A few individual judges have 
started preventing secret settle­
ments or reversing their own confi­
dentiality orders. A national trial 
lawyers association has launched an 
offensive called Project Access, 
which files legal challenges to confi­
dentiality orders and mails out thick 
information packages full of key 
cases and sample briefs.

Citizens regularly drive cars, take 
drugs, operate equipment and livo 
near toxic polluters that have been

‘There are things that you all should know, I 
can't say some things. And those things could 
save lots of lives.'

-  Barbara Arbuckle, w ho srttlod a casa  Involving faulty Pap amaara

the subject of lawsuits covered by a 
confidentiality order. Does the public 
have an absolute right to know about 
these cases? Or should plaintiffs and 
companies be allowed to settle their 
private disputes as they see fit? 
Where to draw the line between pri­
vate rights and public interest? 
These are the auestions being raised 
.by lawyers ana lobbyists in a grow­
ing national debate.

Barbara Arbuckle takes part in 
this broad exchange, but also sees 
the matter in more personal and 
morally vexing terms. The legal sys­
tem, after all, forced her to choose 
between her own interests and the 
public interest.

"My attorney’s advice, was to let 
go, move on, because she knew I was 
wore out," Arbuckle said. "I agreed.' 
I'm not mad at my lawyer. She han­
dled this to the best of her ability. I 
was a 23-year-old waitress, just

scratching by with no one to nelp 
her. But the bottom line is, this hurt 
the public. It hurt lots of other peo­
ple. So I have a question: Why should 
my attorney have to advise me about 
this in the first place?"

A look at Arbuckle’s case and the 
debate in Washington offers more 
tlian one answer to this question.

Barbara Arbuckle was 21 when 
her troubles began -  first discom­
fort and pain, then problems with 
menstruation, for Iwo years she reg­
ularly visited her doctor, who took a 
series of Pap smears but could find 
nothing wrong.

Then, watching television late one 
night in October 1985, Arbuckle hap­
pened upon a show in which medical 
people were sitting around talking 
about cervical cancer. There was a 
listing of symptoms. This sounds Just 
like me, Arbuckle thought.

Three weeks later sue underwent

a radical hysterectomy to remove ' 
advanced cervical cancer.

“I had all the goals in Ufe,” 'she'i. 
recalled. I was going to have a little 
boy, a little girl. Then the doctor told 
me nope, you don't get it. This ■ 
shouldn’t have happened -  it's not 
Just bad fate. I’d been going to my' 
doctor, telling him my symptoms for 
two years, taking the tests. So I 
called my attorney."

Eventually, her lawyer came to 
believe the fault was with two Seattle 
labs. The labs, attorney Mary Ann 
Ottinger claimed in a lawsuit, mis­
read Arbuckle's Pap smears. Such 
misdiagnoses, It emerged, had bedn 
a growing problem across the coun­
try, and were not uncommon at the 
two labs in question. But the scope of 
the problem had been obscured by 
secret court settlements.

Soon Arbuckle was speaking out 
in public regularly, being careful not ' 
to dwell on the particulars of her own - 
case, since there had been no Judg­
ment in court yet. Reporters called 
every week. Geraido Rivera invited 
her on his talk show. So did Larry' 
King.

“The response from all over since 
I started to talk was so much," Ar­
buckle said. "It’s amazing - people 
do read, people watch TV, people , 
learn. We vfere giving the public the 
knowledge. The only way I knew 
about Pap smears was that late night

TV show. Without that show I’d bp 
dead. If I can learn about my health 
watching TV, why not others?" > 
.. But while her public appearances 
multiplied, her legal, battle dragged 
on without resolution. One trial date 
was' postponed, then another, until 
the case was 214 years old. Defense 
lawyers came back again and agairt 
to question Arbuckle. ■

"They asked hundreds of ques­
tions,” she said. "When was the first 
time I saw a doctor? How often did I 
see him? What about my sex life? 
How often? For how long?" 4

Then, in early January 1988, the 
defending companies learned Ar­
buckle was scheduled to testify with-, 
in days before a subcommittee of 
Congress that was investigating Pap 
smear misdiagnoses. “No way did 
the defendants want their names and 
the details spread over USA Today," 
said Ottinger, Arbuckle's attorney. 
"They did not want it in Congress 
and the papers."

So just as Arbuckle was packirtg 
for Washington, a generous, settled 
ment offer arrived. It had a condi­
tion, though: Arbuckle could not talk 
about the particular details of her 
case, and th* file would be sealed.

Arbuckle bristled. "After 214 
years of legal fighting, I'm told I 
nave to keep my mouth shut. And the 
whole record is to be scaled. My case 
doesn't exist. To what purpose?” ■
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D a n g e r s  I n s u r a n c e  
C o m p a n i e s  H i d e
c T h e  B lo o d  o f  T ljy  N e i g h b o r ’

Morton Mintz

I magine a manufacturer who discovers that one of his prod­ucts has a defect that is caus­ing grave injuries to unsus­pecting consumers. If he promptly warns them, halts production, and recalls the product, he will be obeying a moral obligation that is deeply rooted in our religious and ethical heritage. The obligation is ex­pressed this way in Leviticus 19:16: “Nei­ther shalt thou stand idly by the blood of thy neighbor.”Now imagine a house bordering an al­ley. From a second-floor window, X sees Y lay a nearly invisible wire across the alley and then run away. Moments later, X sees Z—an unsuspecting stranger to whom he has no special tic—walking to­ward the wire. X’s moral obligation to
Morton Mintz, tin award-winning in­
vestigative reporter for the Washington Post, 
now retired, is the author of At Any Cost: Corporate Greed, Women, and the Dai­kon Shield (Pantheon 1985). This article 
is reprinted with permission firm The Washington Monthly (January!February 
1991). ° The Washington Monthly Com­
pany, Washington, D.C.

warn Z is also his duty under the laws of a dozen foreign countries. In the Unit­ed States since 1973, 27 states and the District of Columbia have enacted some version of the so-called “Good Samari­tan” statute.In a final scenario, our manufacturer neither warns of the defect nor recalls the product. Figuratively, he lays a near­ly invisible trip wire and flees. Watching him do it from the window, and then sitting in silence as consumers are am­bushed, is the manufacturer's products liability insurer. He is above it all. He sounds no warning. Unlike X, however, he claims that his conduct is morally right—even though, unlike X, he is not a “stranger” to Z since the insurer pro­fits from the consumer, and even though, unlike X, he in essence enabled Y to lay the trip wire by underwriting the effort.His conduct, he points out, is required by the courts. They have ruled that an insurer has no affirmative duty to warn the public or to facilitate a recall of a product it insures. “Indeed, under the laws of, I think, every state,” Craig A. Bcrrington, general counsel of die Ameri­can Insurance Association, told me, “the insurer has an absolute obligation

to provide a defense for that policyholder against claims that arise, and the insurer can be sued when policyholders believe that insurers arc not vigorous enough in providing that defense.”
Lic-ability Insurance “My primary concern,” Berrington said, is that no standard be established under which

insurers essentially become police of­
ficers or reporting officials—an arm o f  
the governm ent. .  . or that insurers 
d o  the work o f  government and be 
blamed when government fails in its 
responsibility to make judgments as 
to what products ought not to be on 
the market. . . .  A  legal duty to dis- 
dose with regard to a product that the 
insurance company has covered would 
be contrary to the insurer’s statutory 
and contractual obligations today and 
place the insurer in a terrible bind.

Bcrrington has a point about the role of government, but through him the in­surance industry makes an argument for preserving the confidentiality of a com­mercial relationship no matter the cost in human life. It’s an argument that government, which has no higher mis­
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sion than public safety, must not com­pel insurers to divulge information that would protect us from massive, contin­uing disease, injury, and death. It’s an argument that would surely astound most Americans were they aware of it; but through a quiet accretion of court rulings, and without congressional de­bate, this privileged position asserted by products liability insurers has evolved into national policy. It’s an argument that in essence is an excuse for the insur­ance industry to stand by the blood of its neighbors.Meanwhile, the neighbors in the mar­ketplace and the workplace have been shedding lots of blood. Consider the dreadful catastrophes caused by only two products: the Daikon Shield, the defective intrauterine contraceptive de­vice (IUD), and asbestos, the deadly mineral.
New Year’s Eve Irresolution The Daikon Shield was sold in the United States from January 1971 to June 1974, when the manufacturer, pressed by a worried Food and Drug Adminis­tration (FDA), ended domestic sales (but continued foreign sales until at least April 1975). During those threc-and- one-half years, physicians implanted an estimated 2.2 million of the devices in the United States and 800,000 in some 100 other countries. For at least a decade after the sales halt, according to recently available court documents, the liability insurer joined the manufacturer in sup­pressing knowledge of the IUD’s hazard­ous defects.The foreseeable and preventable result was that tens if not hundreds of thou­sands of women suffered life-threatening pelvic infections, which commonly im­paired or destroyed their ability to bear children. In addition, hundreds of chil­dren were bom with injuries inflicted by the Daikon Shield while it was their companion in the womb, causing blind­ness, cerebral palsy, and mental retarda­tion. Eighteen deaths have been reported, but the toll is certainly much higher, if only because in Third World countries no one was counting.The insurer was Aetna Casualty & Surety Company. ACS is wholly owned by Aetna Life 8c Casualty Company, one of the world’s laigcst providers of insurance and financial services. In its corporate publications, Aetna acclaims itself a “good corporate citizen.” No­tably, it was an ACS senior claims adjuster who, on New Year’s Eve of 1981, writ­

ing in the margin of a complaint filed by a Daikon Shield victim, raised the rarely asked question: “What is duty of 
an insurer to the public when it has knowl­
edge of serious product defects which are likely 
to cause injury?” [Italics added.]That William D. McGehcc had asked the question did not become known for more than six years; whatever the answer, it isn’t on the record. So I asked Aetna for an answer, and a spokesman assured me I’d get one. Several days later, Aetna backed out, giving an interesting reason: The information I was seeking concerned the industry as a whole, and therefore I should talk to Berrington, the insur-

The courts equate an 
insurer of wounding and 

lethal products with a priest 
who hears the sacramental 

confession of a serial 
murderer.

ancc association counsel.About 21 million U.S. workers have been exposed to asbestos, and several hundred thousand of them arc expected to die of asbestos-induced cancer over the next quartcr-ccntury. In Outrageous 
Misconduct, Paul Brodeur wrote: “By 1981, many of the nation’s insurers had known for decades that asbestos workers were dying early, but had kept silent while their underwriters rvrotc policies for workmen’s compensation and com­prehensive general liability as fast as they could put pen to paper.”Proving to a farc-thce-well that they had known the truth from their own “actuarial tables, tarings schedules, phy­sicians’ reports, workmen’s compensa­tion claims, underwriting guidelines, and safety-and-cnginccring manuals,” Brodeur wrote:

I f  at some point along the way, Aetna, 
Travelers, Commercial Union, Liberty 
M utual, IN A , H artford, H om e, 
Lloyd’s, or any o f  the other major in­
surers o f  the asbestos industry had 
gone public with their inside knowl­
edge, they might well have been able 
to  save tens o f  thousands o f  lives and 
untold suffering and pain.Why did insurers conceal dicir knowl­edge and continue to provide coverage? Disclosure, Brodeur explained, would
have encouraged claims and damage 
suits, and run counter to basic insur-

ancc-company practice, which is to 
write as much coverage as possible, 
and as cheaply as possible, in order to 
reap a rich harvest o f  premiums that, 
when invested, will return enough 
money to pay for future claims and 
make a profit for the company.

As Ralph Nader put it in a 1987 article in the Suffolk law Review, insurance com­panies “have become predominantly cash flow financial institutions. . . . More and more attention is being paid to increasing investment income through premium volume.”Such a casino philosophy too often has led to industry indifference to loss prevention and advocacy for health and safety, which, as some insurers often brag, arc historical objectives of insur­ance. Thus, Aetna’s top officers piously stated in their 1989 annual report that “the best way to keep premiums down is to work with clients to prevent or minimize losses.” Yet, while the Aetna Life and Casualty Company foundation made S6.8 million in grants in 10<*5, Nader wrote in 1987, “the only safety contribution was $5,000 to an India­napolis, Indiana, Volunteer Fire Depart­ment, according to the annual report of the company and the foundation.” The downside of loss prevention for the industry was described in a 1971 study by Herberts. Denenberg, the for­mer insurance commissioner of Pennsyl­vania. Loss prevention, he wrote, “might encourage self-insurance and might other­wise lessen the need for insurance [and] lower premiums, and decrease ... in­come and cash flow.”Robert Hunter, president of the Na­tional Insurance Consumer Organiza­tion (NICO), said in an interview, “ It’s a shocking thing that what the industry knows from its files could save lives [but] is never tapped.” He cited an example: The National Highway Traffic Safety Agency (NHTSA) tcst-crashes can equip­ped with dummies to find out how saJfc —or unsafe—they arc, while insurers re­fuse to release the data on millions of cars that have crashed with real people in them.“Even repeated litigation arising from well-known and identical hazardous prod­uct models or services has not prompted the insurance industry to insist on elimi­nation of possible dangers,” Nader wrote “The insurance industry’s indifference to loss prevention has been a significant contributor to the ‘insurance crisis’ of the 1980s, which hit consumers and businesses with skyrocketing premiums.”
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Was the conduct of insurers in the Daikon Shield and asbestos cases an aber­ration? “It happens routinely,” Dcncn- bcrg told me. “They don’t come for­ward and say, ‘Hey, worid, look out for this!’” Fortunately, some firms break the mold. In 1970, for example, Charles K. Cox, president of the Insurance Com­pany of North America (INA), said that INA “will no longer insure the com­pany that knowingly dumps its wastes.” Early in the Reagan administration, NHTSA voided an automobile safety standard that required air bags or other automatic restraints and would have saved thousands of lives annually. In what Nader hailed as a “luminous ex­ception” to the industry norm, the huge State Farm Mutual Automobile Insur­ance Company fought NHTSA’s action up to the Supreme Court and was vindi­cated in 1983 when the court held the action illegal.However admirable, such exceptions provide no clue as to how many deaths and injuries insurers could have prevented through the years, or could prevent from now on, by dedicating themselves to loss prevention and by disclosing their knowledge of dangerous defects in prod­ucts and needless workplace hazards. Brodeur found that insurers could have saved the lives of tens of thousands who fell victim to only one product, asbestos.So it’s a fair question: What did the insurers know and when did they know it about hazardous defects identified after marketing in, say, automobiles? Aircraft? Athletic gear? Building materials? Butane lighters? Drugs and vaccines? Food addi­tives? Playground equipment and toys? Toxic chemicals? No one asks the insurers to reveal everything they know. And they shouldn’t, says NICO’s Hunter. “But in the ease of a product that kills they have a duty to warn.”
Robins’s Hoods Aetna became deeply involved in the Daikon Shield episode 16 years ago in Wichita, Kansas, where the manufacturer, A.H. Robins Company, was the defen­dant in an early, seemingly routine per­sonal injury trial. To that point Robins had sold more than 4.5 million Daikon Shields, claiming that in preventing preg­nancy the device had a stunningly low failure rate of 1.1 percent per year. All along, however, Robins—but not Aetna- had known that the claim was based on studies that were unreliable at best and fraudulent at worst: The true failure rate of the Daikon Shield war later deter­

mined to be about 5.5 percent.In February 1975, near the end of the trial, a leading plaintiffs' lawyer, Bradley Post, introduced a smoking-gun internal Robins memo. In the memo, which was written exactly four days before the com­pany bought rights to the Daikon Shield in June 1970, a Robins medical execu­tive revealed that the developer of the device had admitted to him that he knew the pregnancy rate to be well over 1.1 percent. The memo erased any possible doubt at Aetna chat the claim was false, devastated the defense, and led the jury to make the first award of punitive dam­ages to a Daikon Shield victim.

A  Congress that can compel 
disclosure by accountants 
can also compel disclosure 

by insurers who learn 
of avoidable hazards in 

products and the workplace.

The amount of the award was relatively small—S75,000. But the defeat and its implications infuriated Aetna and William A. (Skip) Forrest, Jr., general counsel of Robins. They blamed Roger L. Tuttle, the Robins in-house counsel in charge of Daikon Shield products liability liti­gation. Soon afterward, Tuttle testified —and Forrest denied—that Forrest or­dered him to arrange the destruction of hundreds of “troublesome” documents (some of which Tuttle secretly saved). In short order, Aetna forced Tuttle’s dis­missal from Daikon Shield legal matters. Forrest replaced him with what is now McGuire, Woods, Battle & Boothe, Vir­ginia’s second-largest law firm, which would coordinate as many as 150 Daik­on Shield defense law firms around the country.A development of supreme importance followed in a few weeks. According to hitherto unrcported Aetna internal mem­os. by November 1974 ACS had, or was trying to take, “complete control” of Daikon Shield litigation from Robins. Through McGuire, Woods, ACS in March 1975 clearly assumed complete control. From that day forward, McGuire, Woods was getting its marching orders from the insurer, not the manufacturer.In the process, Aetna had to, and did, I cam what Robins knew and what plain­tiffs’ attorneys would soon demonstrate with overwhelming scientific evidence:

the longer a Daikon Shield remained in the body, the greater the risk of pelvic infection or pelvic inflammatory disease (PID). As far back as 1956, articles in scientific literature had warned that nylon rotted upon long-term exposure to body fluids. Robins’s IUD was the only one with a retrieval string that was not only made entirely of nylon, but also consisted of hundreds of tiny filaments encased in a sheath. As the nylon rotted, bacteria that penetrated the spaces between the filaments were wicked into the normally germ-free uterus, where they caused PID.Robins did not test the Daikon Shield for safety until after it began to sell the device worldwide. Aetna knew this. In October 1975, a meeting was held at Aetna to discuss “problems of defense” in Daikon Shield lawsuits. One of the problems, claims adjuster Ronald Szcrc- mcta said in a memo, was “ lack of test­ing prior to marketing.” In February 1976, an ACS internal memo acknowl­edged inadequate testing. But later in1976, Aetna was still reassuring other companies providing coverage to Robins. Yes, an Aetna official told one of them, Aetna was “completely satisfied with Robins’s testing and marketing program.”
Incriminating Experiments The first experiments incriminating the Daikon Shield string were reported in 1974 by IUD expert Howard J. Tatum. Aetna then began to fund numerous string studies through McGuire, Woods, using the lawycr-cUcnt relationship to cloak the results. An early, ominous report came in December 1975, when the law firm told senior ACS attorney John A. Eclgcrly, Sr., that a British study was “showuig greater bacteria buildup with DS [Daikon Shield].” Aetna also paid for a comparative study by New York University’s primate laboratory of IUDs in baboons (primates that, after chimpanzees, have a female reproduc­tive system most closely resembling a human’s).Attorney Edgcrly feared confirmation ofTatum’s experiments. And so in June1977, he wrote a classic hcad-in-thc-sand directive to Harris W. Wagenscil, then a San Francisco lawyer who has been de­scribed as “a principal architect” of the defense of the Daikon Shield, and who reported to Aetna mostly through Mc­Guire, Woods. First, Edgcrly instructed Wagenscil to classify information about the baboon study as a lawyer’s confi­dential “work product” to prevent plain­tiffs’ counsel from seeing it. Then he

TRIAL MARCH 1991 67



wrote: “There is one caveat, and that is, this test could verify the finding of Tatum—if the conclusion appears to be headed in this direction, the study will be aborted.”For whatever reason, tty: study con­tinued long enough to go far toward confirming Tatum’s experiments. In an analysis of the data in 1981, after the study was completed, Dr. William M. O’Leary, professor and chairman of mi­crobiology at Cornell, concluded that there was “a striking association” be­tween the multifilamcntcd string and bacterial contamination of the womb. After I learned of the study in 1984, NYU refused for six months to reveal who had paid for it. Finally, Forrest ad­mitted in court testimony that Aetna had picked up the entire bill.Only a complete recall could protect Daikon Shield wearers, all of whom were unaware that the string deteriorat­ing in their bodies was exposing them to ever-increasing peril. The need for a recall of these II) Ds became apparent in late May 1974, when Robins disclosed that four women who had become preg­nant while wearing the Daikon Shield had suffered rare fatal septic infected miscarriages. The toll of serious eases

and fatalities increased almost daily.FDA staff members', urged Commis­sioner Alexander M. Schmidt to recall at least all unimplanted Daikon Shields. But he sctded for a “voluntary” sus­pension of sales—the weakest course of action besides doing nothing. It was also the course Robins had preferred because, a Robins lawyer advised, it minimized the company’s legal liability. An Aetna memo quoted a revealing admission from an official identified as Bill Dumbauld: “Bill’s caustic comment was ‘those unsafe cars on the road aren’t being recalled.’” To force a recall, Aetna could have re­fused to renew the annual liability cov­erage that Robins needed to do business since, as Robins’s own insurance broker warned, if ACS didn’t insure the Daikon Shield, no other carrier would. The pos­sibility was considered. But Aetna resisted a true recall, and a reason emerged in a 1980 interoffice communication in which ACS official Douglas D. Carr dis­cussed a meeting the previous day. Rob­ins, he wrote, “was still contemplating a recall of the IUD which would ‘pre­cipitate an influx of claims.’”Aetna renewed its coverage in 1976 and again in 1977. That it coveted the Robins account is suggested by an inter­

nal memo warning that “unless we do something to safeguard ourselves, prof­itability of account will disappear.” Al­though Aetna’s profits from 1974 to 1977 haven’t been disclosed, its 1973 profit from Robins was relatively trivial —about $30,000, according to an inter­nal memo.Even supposing that Aetna subsequent­ly jacked up its premiums, it seems strange that profits on this scale could account for the annual renewals after 1974, when Aetna had to know that big trouble lay ahead. But blindly following the “basic insurance-company practice” of seeking the maximum possible premium income in order to make investments had ap- parendy led Aetna into a colossal blunder. “I can’t see anything beyond stupidity,” said NICO’s Hunter, “I just can’t.”Aetna finally cut of?coverage effective February 28, 1978. The cut-off was a consequence of a mcgabucks battle with Robins, similar to one in the asbestos litigation, over the question of when the insurer’s liability began: upon exposure to the product or upon diagnosis of dis­ease. Negotiations failed to settle the dispute, so Robins sued Aetna.In March 1977, while the ease was pending in circuit court in Richmond,
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the companies signed a secret armistice, Aetna, waiving traditional immunities from liability, consented to some cold­blooded provisions. It would pay all compensatory awards, even for "intended bodily injuries,’’ and for injuries arising “on account of Robins’s failure to dis­close relevant information and the sup­
plying of false and misleading information [to physicians and women].” [Italics added]. The quid for this quo was that Robins would pay all punitive awards. The lawsuit was settled in 1984, on the eve of trial.The pact could have embarrassed Aetna and rocked the industry if it leaked into a court proceeding. ACS outside coun­sel Rufus Coldwell warned in a 1982 memo that a judge could construe it “in an unfavorable manner and place upon ACS some heretofore non-existent duty of disclosure to the public.”In February' 1984, the then-chief U.S. district court judge for Minnesota, Miles W. Lord, excoriated E. Claiborne Robins, Jr., and two other top Robins executives for having refused to recall the Daikon Shield. A multitude of women were still carrying “the deadly depth charge in their wombs, ready to explode at any time,” Lord told the utterly unrepen­

tant trio standing before him. “Face up to your misdeeds,” he pleaded. “Please, gentlemen, give consideration to tracing down the victims and sparing them the agony that will surely be theirs.” Finally in October, Robins asked all women who were wearing the Daikon Shield to nave it removed.If Lord had seen the newly available

While the Daikon Shield 
episode left Robins a 
shattered, humiliated 

company, Aetna almost 
completely escaped 

punishment.

court documents, he surely would have extended his wrath and his plea to com­plied Aetna executives. Still, he had a few harsh words for Aetna:
The policy o f  delay and obfuscation 
practiced by [Robins’s] lawyers in 
courts throughout this country has 
made it possible for you and . . . Aetna 
Casualty and Surety Company to de­
lay the payment o f  these claims for

such a long period that the interest 
you cam in the interim covers the cost 
o f  these cases. You, in essence, pay 
nothing out o f  your pockets to settle 
these cases.But in keeping with the court rules— it’s a no-no for a jury to be told whether a defendant is insured—the Aetna execu­tives were, and remain to this day, all but invisible. Yec they have been com­plied in a decade of delay of the recall, while the Daikon Shield injured thou­sands more women than any serial rapist ever has.

Monkey Business Aetna dodged my questions about the baboon study, the armistice with Robins, and other awkward subjects, citing “legal reasons,” “advice of counsel,” and the inviolability of insurer confidentiality: “We arc prevented by law from publicly discussing or otherwise disclosing any information provided to us in confidence by our clients,” a spokesman told me at the time.“Confidentiality is not only paramount to an insurer’s relationships with its cli­ents-, it is also our business and legal prin­ciple without which it might not be possible for insurance companies to pro-
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vide . . . liability insurance in any form.” Unlike the insurance industry, the medical and legal professions do not say “never” to disclosure because they recog­nize that confidentiality treated as an absolute inevitably collides with higher responsibilities to the welfare or the community at large:• The American Medical Association’s ethical code allows a physician to “ re­veal the confidences entrusted to him in the course of medical attendance” if “required to do so by law or [if] it be­comes necessary in order to protect the welfare of the individual or of die society.”• The American Psychiatric Associa­tion’s “Guidelines on Confidentiality” warn that “psychiatrists today may be held responsible for protecting parties whom their patients seriously threaten, particularly when these other persons have been specifically identified.”• The American Bar Association’s Model Rules of Professional Conduct say that information confided by a client may be revealed “ to die extent the law­yer reasonably believes necessary .. . to prevent the client from committing a criminal act that the lawyer believes is likely to result in imminent death or sub­stantial bodily harm.”Considering that a dangerous patient or client is usually only a threat to one pcison or a few people, and that just one needlessly hazardous product may injure tens of thousands of people, is it rational public policy to treat the insurcr-cus- tomcr relationship as sacrosanct?And even in financial matters that aren’t life-threatening, the government is likely to construe professional confidentiality as waivable. Accountants had no small role in the S&L disaster, a case in point being a major accounting firm’s apparent cover-up of the shenanigans of Charles Keating, Jr. So late last year, the House of Representatives passed a bill requiring accountants to alert regulators to serious irregularities. The bill died in conference with the Senate, but Rep. Ron Wydcn (D. Or.), who has been sponsoring the proposal for years, sees a good chance of enactment in the new session. A Con­gress that can compel disclosure by ac­countants can also compel disclosure by insurers who leam of avoidable hazards in products and the workplace.But the way things stand, die courts equate an insurer of wounding and lethal products with a priest who hears the sacramental confession of a serial mur­derer. In Ethics in the Sanctuary, author Margaret P. Battin recalls the much-

publicized West German case of Jurgen Bartsch, a 15-year-old butcher’s appren­tice who confessed to his priest that he had committed a murder:
The priest attempted to persuadeBartsch to give himself up to the police. When he was unable to do so, thr priest followed Roman Catholic church law absolute confidentiality of aonal and did not reveal in-rcquinng at the confess! formation about the murder or Bartsch’s intentions. Bartsch committed three more murders—all of them of 11-ycar- old boys, all of whom he subjected to sexual torture prior to killing them— before he was caught four years later [in 1966].
At least the priest did what he felt he could to avert further bloodshed. The insurers of asbestos and the Daikon Sliicld did not.More than two years after William McGchee had asked his incisive question about the insurer’s duty, he was still groping for a satisfactory answer—while women in large numbers continued to be stricken with pelvic infections. He re­phrased his concern in April 1984 in handwritten notes in which he spoke of the “dilemma of insurance company which knows that insured has danger of defective product.”Aetna’s headquarters arc less than 20 miles from a nuclear plant. If the “de­fective product” giving rise to the “dilem­ma” were about to cause a meltdown at the plant, would Aetna bend its iron rule of confidentiality?
The Columbus Dump Thirteen days after the February 1975 verdict in Wichita, Forrest and other Robins officials met in Hartford with five Aetna executives and an official from Robins’s insurance broker to discuss why the case had been lost and how to build better legal defenses against Daikon Shield lawsuits. Toward the end of two pages of handwritten notes, Joseph E. Fazio, an ACS manager and claims at­torney, made a startling reference to Forresr “Purging files to be sure that for future il.ey will not be as vulnerable.” The meeting minutes also refer to a dis­cussion of purging of documents.In one way or another, thousands of documents sough... by plaintiffs’ lawyers vanished, suspiciously after McGuire, Woods took over the Daikon Shield liti­gation under Aetna’s direction. An es­pecially odd fore awaited about 20 boxes of documents, some concerning secret tests of die Daikon Shield’s string.
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The papers had been in the possession of Harris Wagenscil, the San Francisco attorney retained by McGuire, Woods. He shipped the boxes to Columbus, Indiana, when he moved to a new home there. In what he described in testimony as a “spring cleaning,” his wife had the boxes caned off to the city dump.At the rime, the papers relating to the string tests were under a court “non- dcstruct” order. In a February 1984 re­port to Judge Lord, two special masters said that plaintiffs’ attorneys had estab­lished a strong prima fade ease that there was “ongoing fraud” and that it had “involved the destruction or withhold­ing of documents.”In June 1984, when Daikon Shield litigation was reaching floodridc propor­tions, four ACS officials met to discuss the carrier’s options. One sentence in notes of the meeting—handwritten by someone not publicly idenrificd-lcaps off the page: “If we propose alternative #1—re: giving greater detail about how to run their [Robins’s] operations and they don’t accept it and we walk, aren’t we conspiring even more.”This teasing hint drew strength in 1985, when the U.S. Department of Justice began to investigate whether Rob­ins had criminally obstructed justice. In four subpoenas, a federal grand jury in Wichita ordered Robins (“Company X” or “Company” in public court papers because of the secrecy of grand jury pro­ceedings) and McGuire, Woods (“Law Firm Y” or “Law Firm”) to produce specific records. Company and Law Firm, asserting the attomey-client and lawyer’s work-product privileges, refused to pro­duce substantial numbers of the sub­poenaed documents.In deciding whether to sustain die re­fusal, District Judge Patrick F. Kelly, who was supervising the grand jury, con­ducted an in camera examination of scaled grand jury testimony and exhibits. Kelly ruled that the privileges could not be invoked “as a result of the crime-fraud exception.” The in camera submissions, he said,
contain a strong prima fade showing that [Company] and its employees and officers participated in the commission of crimes and fraud during the pro­motion, marketing, and sale of [the Product], and used its attorneys to perpetuate and cover up these ongo­ing crimes and fraud during the ensu­ing product liability litigation through the commission of frauds on the courts, obstruction of justice, and perjury.

Significantly, Kelly noted that these alleged acts had occurred “during the period of representation by [Law Firml” —that is, during the period Aetna con­trolled the law firm’s representation of Robins.An appeal by Company X failed. Up­holding Kelly 3 to 0, the U.S. Court of Appeals for the Tenth Circuit said, “From 1975 to 1985, the law firm was respon­sible for the nationwide coordination of Company’s defense.” From 1975 to 1985, Aetna had “complete control” of this litigation.

W hat is duty of an insurer 
to the public when it has 

knowledge of serious product 
defects which arc likely to 

cause injuryV

Company X petitioned for Supreme Court review. In a vigorous reply brief in February 1989, the Justice Depart­ment listed the possible violations it was investigating: obstruction of justice, mail and wire fraud, false declarations before the grand jury, racketeering, and conspiracy.The Supreme Court denied the Robins petition in June 1989—an obviously sig­nificant victory for the Justice Depart­ment. So it was astounding when in January 1990 the department dropped its five-year investigation. Had Company X been found to be not provably guilty of any crimes? Found wholly innocent of criminal activities? Had the “ false declarations before the grand jury” sud­denly been transformed into true declarations?
Runaround SuitFlat-out allegations of conspiracy were made against (and denied by) Aetna in private lawsuits. Such allegations against an insurer arc not a first. In eases dating back to 1977, for example, 80 former asbestos workers at a Johns-Manville plant in New Jersey accused Metropolitan Life Insurance Company of “negligence, fraudulent concealment, and conspiracy,” and a federal judge ruled that the insurer “could be held as a defendant” on those accusations, Brodeur wrote in Outra­
geous Misconduct.One allegation was that in a 1935 re­port on asbestos disease, Metropolitan had altered certain passages “to suit the

insurance industry”; another was that it had withheld “vital information from asbestos workers.” However, after long delays of a trial that might have deter­mined Metropolitan’s legal accountabil­ity, the parties settled.While the Daikon Shield episode left Robins a shattered, humiliated company, Aetna almost completely escaped punish­ment, thanks to a class-action lawsuit called Breland. Robins’s bankruptcy fil-. ing in 1985 meant Aetna faced a night­marish possibility: It could become the sole defendant in the hundreds or thou­sands of lawsuits latent in the approxi­mately 195,000 claims that survived court screening. But Aetna itself could not have devised a more brilliant self-rescue than Breland.It was a mockery of an adversarial law­suit: Aetna instantly embraced it; the lead plaintiff’s lawyer had never tried a civil suit; Aetna produced only the doc­uments it cared to (summarized in 399- page “index”); and no plaintiff’s lawyer took a single deposition. The Bnltnul plaintiffs’ counsel crafted the class action as an unprecedented—and, for the on­going asbestos litigation, precedent-set­ting—“mandatory non-opt-out class.” This extraordinary move meant that hundreds of thousands of Daikon Shield victims who had never heard of their self-appointed putative benefactors— Glenda Breland, her co-plaintiffs, and their lawyers—would, without their knowledge or consent, forever lose their constitutional right to a jury trial against Aetna, to select their lawyers, and to have their eases heard in the jurisdictions where they live.U.S. District Judge Robert R. Merhigc, Jr., of Richmond, who supervised both the Robins bankruptcy and the Bnland hearings, certified the class action, airily declaring in his April 1988 opinion that, “ there have been no suggestions that Aetna had any relation with the alleged injuring device except as an insurer.” He disregarded the allegations of conspiracy and other wrongs imputed to Aetna even in Bnland, and he was at variance with uncontestcd facts. Aetna’s “com­plete control” of the Daikon Shield liti­gation had been a reality for nearly 13 years, for example. And contrary to Merhige’s opinion, Aetna attorney Ed- gcrly’s order to abandon the baboon test if it was yielding undcsircd results was certainly more than a “suggestion.” Based on Merhige’s ruling, Bnland counsel and Aetna reached an amicable settlement, as no one had doubted they
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would. The claimants—most of them exceedingly weary of waiting to be com­pensated for injuries suffered a decade or more earlier—could not easily refuse, though some plaintiffs lawyers claimed “collusion” contaminated the settlement.Once all the agreement’s misleading provisions arc weighed, they indicate that for $4-3 million—little more than nuisance value—Aetna could walk away from the multibillion-dollar arena of Daikon Shield liability immune from law­suits for ever after. This from a company that in 1989 listed assets of $87.12 bil­lion and a net income of $676 million. No wonder Aetna was so happy to pay 
Breland's attorneys—including a former partner of the judge involved—fees of S8.2 million (an average of $407 an hour) plus expenses.In a brief filed as part of an unsuccess­ful appeal to overturn the settlement by 500 of the Daikon Shield victims invol­untarily corralled by Breland, two plain­tiffs’ lawyers cut to the heart of the mat­ter: “If one follows Aetna’s arguments to their logical conclusion,” they wrote, “an insurer such as Aetna cannot be held liable for fiaud, obstruction of jus­tice, negligence, or any other tortious activities as long as it is acting as insurer at the time of its tortious activities.”
Sunshine on Policyholders The first line of defense against defec­tive and needlessly unsafe products re­sides not in those who manage the offices where they arc insured, but in those who manage the factories where they arc made. This deserves particular em­phasis because in recent yews self-insur­
ance has become commonplace in a wide range of manufacturing industries, including automotive parts, chemicals, general aviation, medical devices, phar­maceuticals, sporting goods, and tobacco.Since 1979, Reps. John Conyers, Jr., (D. Mich.) and Gcoige Miilcr (D. Cal.) have proposed a bill to strengthen the first line of defense. The bill says that “whoever is an appropriate manager with respect to a product or business practice,” and who “discovers . . . a serious dan­ger associated with such product (or a component of the product) or business practice,” shall within 30 days “ inform each appropriate federal agency in writ­ing .. . and warn affected employees in writing.” A manager convicted of a viola­tion “shall be fined not less than $50,000 or imprisoned not less than two years, or both” ; a convicted corporation shall be fined not less than $100,000.

The. virtues of this approach arc several:It would infuse personal accountability where there is now too little, offset pres­sures on managers to cover up, and be enforced by U.S. attorneys—no new bu­reaucracy would be needed. In an impres­sive example of local initiative, California enacted a close copy of Conyers-Millcr in iatc November. -■Florida has also blazed a trail toward corporate accountability. Its “Sunshine in Litigation Act,” which took effect July 1, says that . . ........
any portion of an agreement or con­tract with the purpose or effect of concealing a public hazard, any infor­mation concerning a public hazard, or any information which may be use­ful to members of the public in pro­tecting themselves from injury which may result from the public hazard, is void, contrary to public policy and may not be enforced.Why not a federal sunshine in litiga­tion act?In the 1972 law creating the Consum­er Product Safety Commission, Congress put on distributors and retailers the same legal burden of disclosure it put on manufacturers: Each and every one who obtains information “which rea­sonably supports the conclusion that such product. . . contains a ..defect which could create a substantial product hazard” must inform the CPSC im­mediately. If he doesn’t, rhe agency is empowered to compel him to do that which he had already been morally bound to do.In 1975, former Sen. Frank E. Moss (D. Utah) and the late Sen. Wanen G. Magnuson p. Wash.) introduced a CPSC bill that would have extended the re­porting requirement to products liability insurers (and to independent testing labs). For Congress, the bill was an ap­parently novel perception that protect­ing human life, safety, and health is too important to exempt insurers (and labs) fiom reporting serious hazards to regula­tors. The measure passed the Senate but died in squabbles with the House of Representatives over unrelated issues— and was never reintroduced.Still, the public health and safety being so much at stake, we need new federal and state legislation that revives the im­plicit message of Magnuson and Moss: The “thou” in Leviticus 19:16—“Neither shalt thou stand idly by the blood of thy neighbor”—exempts none of iis, includ­ing the insurer watching from the window. □
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K e e p i n g  C o u r t  R e c o r d s  
i n  t n e  O p e n
T e x a s  S u p r e m e  C o u r t  A d o p t s  N e w  R u le

L lo yd  D o g g e tt

"W 1 "Tpr hen a privateIn M ¥ dispute is taken 
i  before a city coun- 
B cil or a regulatory H  agency or enters dieV w halls of Congress or a state legislature, it is no longer purely private. The public finances these insti­tutions and thus has an interest in what is occurring in them.The same can be said with regard to the public’s interest in decisions made in the third branch of government—the judiciary. Although a particular dispute may be essentially private, judicial dcci- ■ sions often have far-reaching public- policy consequences.In November 1987, the Dallas Morn­

ing News published a series of articles1 about scaling civil court records in Dal­las County. Its investigation disclosed that since 1980, scaling orders had been entered in over 200 non-child-rclatcd cases. In each instance, trial judges had
Lloyd Doggett is a justice of the Supreme 
Conn of Texas. This article is adapted fivm 
bispnscntation at Keeping Secrets: Jus­tice on Trial, a conference sponsond by 
ATLA and the Society of Ptvfissional Jour­
nalists in late April.

sealed court records without any prior notice to the public to allow its interest to be considered.Judges had sealed the records without hearings and widiout any showing that secrecy was proper. Many overly broad orders dosed entire files rather than only those parts that could justifiably have been sealed. Orders explaining the rea­sons for sealing had often also been sealed. Many records had apparendy been dosed in perpetuity because the orders specified no expiration time. Since the Dallas Morning News survey did not analyze protective orders restricting ac­cess to unfiled discovery in otherwise unsealed files, it represents only a small segment of secrecy directives.During 1988, die nationwide implica­tions of such secrecy for the public were explored in incisive scries of artides in the Washington Post2 and Ncwsday.3

Need for ActionThere is no reason to believe that the Dallas County experience was unique or even substantially different from that in other parts of the state. This situation clearly indicated the need for a compre­hensive, uniform mlc governing the scal­ing of civil court records.

Last year, legislation sponsored by Representative Orlando Garcia of San Antonio was enacted to mandate the Texas Supreme Court to adopt guide­lines for judicial use in determining whether civil records should be scaled.The court submitted the issue to a subcommittee of its standing rules ad­visory committee. Public hearings were held before the subcommittee, the advi­sor)' committee, and die supreme court itself. Participants induded diverse rep­resentatives from the bar as well as pub­lic interest and citizen groups. After considerable debate, the advisory com­mittee made a recommendation that was then revised substantially by the su­preme court.As finally approved, Texas Rule of Civil Procedure 76a is, therefore, a prod­uct of debate and compromise. It was adopted by the narrowest possible mar­gin—a 5-4 vote—after the court was bombarded with communications sug­gesting that greater openness would pro­duce the most dire economic conse­quences. The Product Liability Advisory Council, the Texas Association of De­fense Counsel, and the American Tort Reform Association appear to have tak­en a lead in this opposition.
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JRiilc 76a begins by affirming the c'ear presumption that ail civil court records arc open to the public. It is up to the person who wants to seal records to shoulder the burden of proof in ever)' case, whether in the original request for scaling or in any later attempt to modify or vacate a sealing order. This burden is not that ofshowing only “good cause.” Rather, it is to show a specific, serious, and substantial interest. The judge must find that this interest outweighs any probable adverse effect on the public health and safety.In the rare cases where records should be sealed, die court must first satisfy cer­tain substantive and procedural due pro­cess requirements. Nor can the court seal any order or motion regarding seal­ing itself. Paragraph (1) of the rule de­fines the standard by which trial courts must be guided in considering scaling requests.The movant always has the burden of proof to establish all of die following by a preponderance of the evidence:
(a) a specific, serious and substantial 

interest which clearly outweighs:
(1) this presumption o f  openness;
(2) any probable adverse effect 

that sealing will have upon general 
public health or safety;

(b) n o  less restrictive means that 
sealing records will adequately and ef­
fectively protect the specific interest 
asserted.4The trial judge is thus called on to bal­ance the needs of the public with the asserted interest of the party' seeking se­crecy. In this regard, Texas has taken a different approach from some federal courts that do not view the public inter­est as an appropriate factor to consider for entering a secrecy order.The rule docs not ensure that the public health and safety will always sur­mount the private interest. There may be circumstances where die public inter­est is minimal and the private interest is great. The rule further calls on judges to be sure that no scaling order is a blan­ket order but to specify precisely what is covered and to use the least restrictive means of scaling.The new rule is not an absolute guar­antee of openness, but it is a guarantee that for the first time a tnic balancing of interests will occur according to speci­fied standards.

Defining Court Records The definition of “court records” in paragraph (2) includes “all documents

of any nature” filed in any civil court. Exceptions are made for (1) “documents filed with a court in camera, solely for the purpose of obtaining a ruling on die (discoverability of such documents”;(2) documents in adoption, mental health, anu other cases “ to which ac­cess is otherwise restricted by law”; and(3) documents filed in cases arising un­der the Texas family code. Also, the term “court records” is expanded to in­clude sctdcmcnt agreements not filed of

record, which seek to circumvent the rule by including provisions restricting “disclosure of information concerning matters that have a probable adverse ef­fect upon die general public health or safety' or the administration of govern­ment or die operation of government.” The most controvctsial provision was the inclusion within the term “court records” of documents obtained during pre-trial discover)'. A court record is more than just what has a file stamp on it from the local district clerk.. All such discover)' that is filed of record is, of course, accorded the same status as any other filed document.Since interrogator)' answers must now be filed under the newly amended Rule 168, they arc always considered court records for the purposes of the rule. Unfilcd discover)' “concerning matters that have a probable adverse effect up­on the general public health or safety' or the administration of public office or the operation of government” arc alto included. There is an exception for discovery' in cases originally initiated for trade-secret infringement or other simi­lar action to protect “intangible prop­erty’ rights.”Texas Rule of Civil Procedure 166b(5)(c) continues to authorize the entry of pro­tective orders to seal or otherwise limit disclosure of the results of discovery.5 Any such order applicable to “court records” as defined in Rule 76a must, however, now be made in accordance

with the procedures of that rule.6 Even when the need for protection for pub­lic disclosure is established, the infor­mation will still be available to lawyers involved in similar litigation pursuant to 
Gmxia v. Peeples.1
Notice and Hearing The notice and hearing provisions in paragraphs (3) and (4) provide proce­dural safeguards to ensure that the pub­lic does not lose its right of access to court records. Most importantly, the rule guarantees to persons not otherwise a party to a lawsuit an absolute right to intervene to oppose secrecy.1 A party seeking scaling of records must g file a written motion, obtain a hear­ty ing on the motion, and post notice of | the requested scaling where notices for T county meetings must be placed. The | rule mandates a notice including a spe- 

z cific description of both the nature of a the case and the records sought to be I scaled.The notice must be posted at least 14 days before the hearing on the motion to seal. A verified copy of the posted notice must also be forwarded to the clerk of the Texas Supreme Court so that both the capitol press and public interest groups based in Austin will be aware of the proposed scaling. This pro­cedure will also provide a data base on the extent of secrecy requests through­out the state.A hearing on the motion must be held in open court, at which time non- parties may intervene for the limited purpose of participating on the scaling issue. The court may conduct an in cam- 
e>n inspection of records as necessary. Pursuant to procedures utilized for ju­risdictional special appearances under Texas Rule of Civil Procedure 120a, at the hearing the court may consider evi­dence including affidavits served at least seven days in advance to enable an op­ponent to issue subpoenas or conduct discover)'. Affidavits may be used by both those supporting and opposing records closure.
Temporal)' Sealing Orders Paragraph (5) provides for temporal)' sealing orders when a specific interest of the party seeking scaling will suffer im­mediate and irreparable injur)' before compliance with the notice and hearing provisions can be accomplished. Any temporal)’ scaling order obtained must sec the time for the public hearing and require the movant to post notice and
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comply with the hearing provisions. A part)', including an intervenor, may seek a prompt dissolution or modification of any temporary scaling order.To be valid, a scaling order must con­form to the requirements of paragraph(6). The order must include the specific findings of fact and conclusions of law regarding the standard for scaling set forth in paragraph (1). To avoid unjusti­fied “blanket” orders, each trial court decision must reference the parts of the court records to be sealed and the length of time for which scaling is to occur. Such decisions should be incorporated in separate orders rather than as part of a judgment.
Continuing JurisdictionParagraph (7) affirms the trial court’s power to enforce, alter, or vacate its scal­ing orders. It further recognizes the public’s right to intervene before or after a judgment in connection with such orders.9This procedure assures that sealing orders will not exist in perpetuity with­out the possibility of intervention at seme future date when the justification for sealing may no longer be valid. Only those who had actual notice of the orig­

inal hearing regarding records closure arc required to demonstrate a material change of circumstances in order to reopen the sealing issue.
Appeal RightsGiven the importance of appellate re­view of trial court sealing orders, para­graph (8) provides that such rulings shall be considered final, appealable judg­ments. In addition to the usual authori- ty to reverse the trial court, appellate courts arc specifically empowered to abate an appeal where necessary to guar­antee strict compliance with the notice and hearing provisions or to require the trial court to make the specific findings mandated by the rule.Opponents of the rule urged that trial judges be accorded maximum discre­tion. The rule recognizes that it is con­siderably more difficult for an appellate court to exercise genuine review when the only issue presented concerns wheth­er the trial court abused its discretion on good cause. With clearer standards, it is hoped that the trial court will be provided guidance to exercise its discre­tion in a proper manner, while, at the same time, appellate courts will for the first time have a meaningful standard by

which to review secrecy orders.Paragraph (9) makes Rule 76a pro­spective except for cases that will be pending on September 1, 1990. Court records exchanged in those eases after that date arc subject to the rule’s provi­sions even if they arc covered by a prior scaling or protective order. Moreover, any morions in a pending ease to alter a sealing order that has been issued be­fore September 1 are governed by the new rule.
ImplementationTexas is the fust state to adopt such a comprehensive rule designed to ensure greater openness in judicial processes. Undoubtedly the implementation of the rule will involve some difficulties and will ultimately require further re­finement of its provisions.Rule 76a represents an initial attempt by the Texas Supreme Court to balance the limited interests of litigants in secre­cy with the broad public policy favoring openness as well as the important objec­tive that the general public health and safety not be adversely affected by clo­sure in “private” litigation. Texas has adopted the philosophy expressed in 
Atlanta Journal v. Lonjj,10 during that
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Judge Jim Carrigan of the U.S. District 
Court in Colerrado is rcpiintcd with per- _ 
mission from USA TODAY (April 23,- *1990). ®1990 USA TODAY. • 2 ^ 4

Is increasing secrecy in the courts , harming people? ' - y’-‘; J.Carrigan: I think it has. I don’t think public courts ought to be caus- •? ing harm. " ■. ■ - . .' , "<How are people being harmed? ’ . • Carrigan: In product liability eases,. for instance. The law provides that ..- if a product is dangerously defective, the user who is injured by it has a right to damages for whatever they’ve lose. An example is the Daikon Shield, a contraceptive diat transmitted bac­teria into the woman’s pelvic area and caused infections that caused . septic abortions, and all kinds ofodi- er complications. .- ■ ■ •What happens in cases like that?. Carrigan: Let’s say someone is burned . in an automobile gas tank explosion . ease, and goes ahead and sues and finds out il the defects that caused that. Then die manufacturer will ask the judge to enter an order that diis information isn’t going to be dissem- • inatcd to any other victim or attor­ney who might have a ease. •So other people who may have been injured can’t find out and won’t sue. Why would a judge go along with that?, Carrigam.The defendant often says -.- "• to die plaintiffs attorney, “Look, if you’ll agree not to disseminate this information to anybody else, I’ll give you without any.hasslc what you’re probably going to be entided to any- ‘ •way but without the expense and de­lay of going to the court.” Plaintiffs often find that very appealing because they don’t have any money. Why should die judge have a dispute with it?-This may all be good for the pco- \ pie and companies involved in the 'suit. But what about the public5 Who protects the rest of us so we know about dangerous products?Carrigan: The judge has a rule that he has to follow. Wr call it 26C. And , that requires that there be some legal ground for keeping it secret. But judges arc very swarmed over with work, overwhelmed in many instances.Can government agencies that pro-

*ji’ Docs that mean the tide is turn-. ling against this secrecy? ’•
p>‘ Carrigan: Maybe I think plaintiffs O •gjare going to be agreeing to them less .;y- land less now because they’re becom-.'.T .v ing more aware. After all, the whole jjidea of litigation.is to try to find out’. ,-‘-.5 -what the truth is.'And then you say gY-Well, let’s hide-die truth from cv- 'I crybody else who might have an in-_____ .̂.tcrcst ,in; knowing' the truth,-,' and-}.,makcl dicm'itart, all. qvcr. again.”.v.̂ s: ?̂ Is.:?ccrccy ever justified? tcctconsumersgct.theinformation? ifeCaniganr Obviously,;if;there.is a.v£- Carrigan: Not usually:. The aĝ c-.%legitimate trade sccrct, it ouglit.to be’k,£- mcnts usually stipulate that the plain- -̂ protected so tiiai: a competitor can’t^  tiffs attorney not give this information ̂ just bring a lawsuit and get the other to any federal or state regulatory agcn-A- party’s trade.secret and make it public.8̂  ■cy that might have to do with safety; jyiThat’s not feir. Attorney-clicnt priyfji The Federal Aviation Administration,.'.T’Uege has sqme.legitimatc value to ity.yjfy if they found a defect in an airplane, £,so that people can feel more.free-to . or die Consumer Product Safety Com-? fdisclosc to their attorneys all the facts. V- mission, or theFood and Drug Ad-̂ SaWon’t companies stop selling prod-?';, ministration if it’s a dangerous drug. 5/"ucts once they know thcy.’re dan- Or, for example,, tiiese heart. valvesfi .gcrouSj'rvcnTf suits, are: not made.vy that have been found toibe.defeitiyĉ jjubUcJĵ ^̂ fl-̂ îî t.̂ '>̂ t>̂ i‘ now. That involves the lives of pco-;v • Carrigan: In the Daikon Shield ease, if j;.j pic as well as just their; safety. X; -'̂ .sthc company knew for. many, many, '■■■■■ Doesn’t the public’s right to bc-.fmany years from letters, from their •'/ protected outweigh the rights of own doctors warning them that this companies and plaintiffs to keep; *. product had very-dangerous side ef- : <: such things secret? i'fccts,.but. kept. on..manufacturing ,VCarrigan: That’s the question: .Should them because it was .very profitable. J •'. this information be. made generally ’..-'.What’s the-.best way to- break iy available so that other pcoplc.bccomc;,’ this cycle? 'aware that certain products arc dan-...'"Carrigan::Perhaps the best way. is i -' gcrous, such as the Daikon.Shield?;".just what you’re doing right,now..'f- Maybe people would have used a‘dif-;'iVAnd there, ought to, be; a presump-vy- ferent kind of birth control-method;>.tion that information in court is open if that information had been - made.to anybodywho wants to.see it. Them''; public a lot sooner. But because off person who .wants to keep it private V; protective orders and because the com- has die burden of proof to show that f ,.

cr. So a lot of women got very badly'-.;* ment between, the attorneys handling ?;?. injured and lost babies and so forth.-’.! these 'matters, .that has overlooked.??: There’s an economic factor, isn’t;;(;.dicir long-range impact in an effort there? If you don’t accept this set-'?: to gct.a faster, cheaper resolution of d'i;' tlement, you’ve got to go.to trial: Jj-their own lawsuit. :Carrigan: Right. It used to becvcn.: :;XIs there any, evidence that dan-y.,- worse. Until about a year or so ago,; gcrous products have come off,the 1 dicrc was also a condition frequent- 1 market as a result' of disclosure?- y ly attached—the plaintiffs attorney. ’ Carrigan: Why don’t we have Dal- would agree not only to turn all the. kon Shields on die market anymore?.: j materials back, but also not to accept. Why did we get rid of those gas tanks . r... any more eases of this type against- that were burning up people? You •• this defendant. The powers that be? can enumerate as many examples as have now ruled diat it is unethical to you want to. There are thousands of ... even ask for that. - • them out there. □
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court’s review of a somewhat more nar­row open records procedural rule."
Public access protects litigants both 
present and future, because justice 
faces its gravest threat when courts 
dispense it sccredy. Our system abbots 
star chamber proceedings with good 
reasons. Like a candle, court records 
hidden under a bushel make scant 
contribution to  their purpose. □
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I n 1984, a San Francisco federal court case set the stage for a display of the potential of protec­tive . orders to . delay government regulation and conceal threats to public health. It provides a potent .look at the workings of secrecy in litigation—and clearly reflects why determined action is essential to restore balance to Amer- ... ica’s justice system. (For another view, see Arthur Miller’s “Piivate Lives or Public Access,” . August 1991 ABA Journal, page 64.)/ . f .. ...That case, Stem v.
Dow Corning Corp. (U.S.Dist. Ct., N.D. Cal., No.C83-2348), involved sili­cone breast implants used in reconstructive surgery.The jury rendered a ver­dict for the plaintiff on her complaint that the manufacturer committed fraud and failed to warn of the potential for se­vere side effects. The case was settled while on ap­peal.After Stern was con­cluded, a protective order demanded by the implant manufacturer remained in force. It prohibited the plaintiffs attorneys and expert witnesses from tell­ing government regula- •tors or anyone else what.1 the discovery documents . . . showed about safety tests of the product. ...Even at a 1988 U.S. Food and Drug Administration hearing held to consider requiring implant man­ufacturers to demonstrate safety, a 
Stern attorney subject to that pro­tective order was unable to disclose information about clinical or animal tests. r .•!•...■•. .A medical school professor who examined more than a dozen breast implant litigation files has been similarly prohibited, by protective orders in every case, from sharing his knowledge of tests with FDA or congressional investigators. Here is an example of a publicly funded inquiry of a possibly dangerous prod­uct; yet a medical school professor is legally gagged through a process funded by taxpayers.The protective-order strategy

Bob Gibbins, a partner in the 
Austin, Tkxas, firm of Gibbins, Winch- 
ler and Harvey, is president of the 
Association of Trial Lawyers of 
America.
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lerwas used by several manufacturers, In 1989 a blanket pro tec and it bought them time. M nn"‘ *‘ ‘ " rT 1 1 U ’ufacturers produced and sold im- .Upjohn Co. (U.S. Dist. Ct., D. Utah, plants for at least six years after the No. C89-274), a'case that alleged 
Stem verdict, until the FDA took its ‘. severe, unpredictable mood changes first look at the companies’ clinical - caused by this drug now used by data in 1991. -3 -Sibrfiikritt several million Americans. The Grund-The agency concluded that no ̂  fceqg protective order effectively made .. test results submitted by any man- all documents produced by the de- : -a- v fendant confidential and»•*#.»*v**n:v.

1 i

«• «c J •

‘■'j'***».i

v e r s u s

R e s t o r i n g  t h e  

B a l a n c e

"nV.’ -V
C O M M E N T A R Y

• ■ 1  r.vjfcr' .. .• J; Yi Trcdi modify .the 'protective-'n ’- - ■j . v f - i f • order. ■‘■iHi-'ki-ctrifjV-A'nb •

required their return or destruction following the ; conclusion of the law­suit. But shortly after 
Grundberg was settled,. Halcion’s manufacturer -rtoiT; acknowledged that clini- cal data submitted to the "• FDA during the drug ap­proval process were in­complete. '.:h-* :;;r• •-•-.As it stands, the 
Grundberg protective order leaves an unknown number of patients and doctors wondering what caused side effects. Con- •: .-.sideling that the plain- : tiff in Grundberg had-. killed her own mother (although charges against her were dismissed be­cause of involuntary in­toxication with Halcion), access to complete infor- mation is crucial. A con- .'r.Ou:sumer organization = is c.t;-:fnow asking the court to

S

• ■ - -  •-’  f.r iit  *>»■;; 1 mIm s m *- • ufacturer demonstrated the safety of implants, and one manufacturer has since recalled its entire line and announced its withdrawal from the breast implant market.- But while the FDA vacillated and numerous product liability cases were settled with confidentiality “agreements” and protective orders, 150,000 new patients received implants each year.
ecrecy devices have been used increasingly in litigation dur­ing the past decade. A com­prehensive new study of products liability litigation involving puni­tive damages awards revealed a marked increase in the use of confi­dential settlements after 1986. Con­ducted by professors Michael Rus- tad of Suffolk University Law School and Thomas Koenig of North­eastern University, the study exam­ined a quarter-century of data.Recent litigation involving the prescription sleeping medication Hal­cion further shows how secrecy, along with lax pharmaceutical reg­ulation, multiplies consumer risks.

i O i r - Other. examples of .the threat posed by secrecy are, unfortunately, not hard to come by: 
J ► A patient with a Shiley artifi­cial heart valve is unable to learn of .the danger that the device’s mecha­nism may fracture. She dies when the valve fails, and her husband later learns that the manufacturer secretly settled litigation brought by other victims years before.•In part through that practice, the company avoids the notoriety that could have led to earlier warn­ing of patients and/or withdrawal of the valves from the market.A congressional investigative report (“The Bjork-Shiley Heart \hlve: Earn as You Learn,” House Subcommittee on Oversight and Inves­tigations, Committee on Energy and Commerce, 2/90) cites “numerous instances” of deaths that might have been avoided had patients and doctors been aware of the danger earlier. Barbee v. Shiley, Inc. (claim was settled in 1989 without filing complaint).► The widow of a police officer killed in the crash of a traffic-control
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' - ^*V. - Bf'► A scientist who herself siijT-:'?* change ,6Mkfa'̂ ê̂ alahcetbê emerging.''Ia -medical5-malpracfice3 _' fered a • potentially fatal allergic ̂ 'tween privacyZand property nghts leases, for instance,’ negotiated dis-jfSK reaction to a painkiller—later with- • of individual physicians have'̂ T̂drawn irom the market—discovers rbeen used to keep the doctors’names'̂ ĵ .that other victims were similarly ; ;-l out of the federal government’s data’ ?̂̂affected several year’s earlier but ••. '.£bank"of malpracticeZver’dicts and-:3j$were sworn to secrecy. She also - ’̂settlements, thus thwarting an im-.-Ŝdiscovers that some confidential settle- important public pohcy:.a^«^ îS^^ment “agreements” even prohibited . ' Secrecy proponents'argue"thatdiscussion of adverse reactions in ĉonfidentiality makes litigation *gqẐE
2l more smoothly and promotes earlv kKjscientific journals. Davis v. McNeilab, 

Inc., U.S. Dist. Cti, D.C., No. 85-CV- 3972 (case settled in 1986). : •
w hile private matters hav­ing no public impact and true trade secrets justify • f' «k c- - m •- • * * • *i . *Ton one side, and public health andconfidentiality* it is inconsistent with safety on the other. Restoring lostthe impartial administration of jus­tice for a publicly created and main­tained legal system to help hide responsibility for misconduct.Events that lead to litigation often have an impact well beyond the immediate parties, and that impact can be deadly. In today’s age

balance also could help to reduce

Y.raore smoothly and promotes early k- settlement, and indeed it may— ijwhen the advocates of secrecy get \ their way. - 'k.:’yV>j?i?;k;.V-vrr?7'̂ K̂: j «<•;? But secrecy also can delay theVZtf Z resolution of litigation, consume large amounts of lawyers’-*. time, •’ and .rkf.j strain the courts’ capacity to move” ■‘■5*. cases toward a conclusion—as shown'injuries and resulting litigation. “ by a recent federal court opinion inThe imbalance in the tort liti- "'gation system is rooted in abuses of otherwise legitimate rights. The liti­gation playing field was level when the Federal Rules of Civil Procedure and other similar reforms of litiga­tion practice were inaugurated in

»r-
Wauchop v. Domino’s Pizza,-Inc. '~'t (U.S. Dist Ct., S.D. Ind., No. S90- 496).’ The plaintiffs in Wauchop 

. sought information on the corpora- • tion’s promise to deliver food by car in 30 minutes or less, arguing that 'of mass manufacturing and distributton, a dispute brought before athe 1930s. The system at that time .. court can involve a potentially life- • •'provided protection Tor, truly per-’,. .••.r’; threatening hazard that already sonal information (the reasons why'frimiich.bf the discovery 'material rê p̂ l
*,‘, ’•̂>1 , jj jg y  Tl f) VP. £1 PT/Oofn̂ l • +Vi/Minn n n ’ A /){«fA«>AA toaa no *>rl« •• nkiU  . ’il/.nunn^n J ktr ’ 4-lin nl nim * Vin *0-1 own * *. rMT"
"j. citizens, and • ■f.V.in the fiiture.

.'information about the dangers of i  ..... ______defective products "from coming to • community now attempt
* Tn A ArTAAri AA AT f~T r \ 1 f n V* 11 y"V VI f" OAAll. Al Annnn n 9 vnrnonAnfnnn Uthe attention of government regu- '.rlators, the news media and others '. who could alert the public. Z. .iV Z • .-r.! And in medical negligence cases, the doctors alleged to have caused an injury may well have other pa- • tients undergoing the same proce­dures. Secret settlements and sealed files can enable physicians to keep practicing without having to account for substandard care. The same concerns apply to injurious behavior in other professions.In fact, in all types of tort litigation, both the deterrent and compensation functions of the civil justice system can be stifled by secrecy. Beyond leaving past vic­tims ignorant of the cause of their injuries and future victims vul­nerable, secrecy also can make it more difficult for victims to prepare and prove their cases.Secrecy can make it more likely that critical evidence will be con-

rif Some segments"'of. the ’.legalZ-y demand for a protectiveorder forced r̂ tls!lpt to protectthe court , to'read motions,‘-Ireview nl̂  ̂classes of information that go well Zand analyze 7riumer6usirdiscoveiy3̂
and “privacy” labels, claiming spe-. . 30 pages long. The judge properly "vkK- rial protection for information never IZ lamented that the federal rules on'jS£f£ intended to have confidential status ' 'discovery “should be self-executing under the rules of civil procedure,and claiming corporate privacy __  __ __rights never recognized by Ameri-: --HH o stabilize this out-of-balancecan law. ...  ■ ' . • H system and counteract • the %v-’From this attempt to expand H harm secrecy can cause, this ’ ' idea of protected information country needs a strong presumption ■ . ::theinto new areas, there has developed a well-known arsenal of devices intended to protect wrongdoers:► “Agreements” that prohibit disclosure of the compensation paid in a settlement, the names of the parties, and sometimes even the fact that litigation occurred;► Sealed court files that can conceal the very existence of the lawsuit;► Protective orders that require the return or destruction of discov-

of openness for coun, proceedings and records. V-̂  ĉ *V’'~• We need adequate procedures to ensure that the trial judge will consider the public’s interest in information that would be concealed under a proposed protective order. Advocates of secrecy argue that existing procedures already allow courts to consider the public inter­est as part of the exercise of judicial discretion, but widespread approval of protective orders and conJfidenti-
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 •* . ■ ..     . — -
Pi^focus'attention on the multiple prob-';-?| 
tiSjems'caused by .secrecy, ••a't t.a 'o &

T he new'mecbamisms give nol£ :One;::rahy’5uew -substantivê• Board of Governors passed a reso-' v; M rights of action. They cannot 
■•'j lution encouraging; : f J/A *engender new'cases. Nor, in anyV . ►Courts to scrutinize requests known case, do they expose strictly .v".for secrecy and grant them only personal information or reveal gen-” ; ’Q̂when information sought to be pro-. uine trade secrets to the public, vfTtected is a true trade secret or can : :yjThe changes do, obviously, give,.;<£•■> qualify for some other privilege;  ̂judges new duties of review in a-?►.Courts to allow sharing of number of situations. But once itJi? • /Wriiiscovery material with attorneys becomes clear that requests for se-s}- '• ;'.Vhandling similar cases, regulatory .crecy will be measured against the agencies and professional boards; . public interest, the number of se-- ► Courts to liberally grant re- crecy demands should decrease, solief from pre-existing orders and y “agreements” that unfairly impose secrecy; and■ • ►Attorneys to resist secrecy ; demands that preclude sharing infor- mation with regulatory agencies and other lawyers, and discouraging .'.'them from agreeing to proposed • secrecy orders. .. By now eight states have joined . the movement away from secrecy. '•’•'Some of this initiative has come from judges themselves. In 1990,. .the Te;cas Suyeme Court was the V first court to amend its rules to

that the net result is the same or better than what has been observedin the past. ■ * ■ " ■The same effect should be no-' ticeable in terms of the cost • of litigation. Market forces can'be ex­pected to work against satellite litigation when clients realize that demands for unjustified secrecy will not succeed, and that they may be penalized. .Perhaps most importantly, the new measures do not infringe on judicial discretion. Indeed, they de­pend on judges to exercise discretion as much as the former rules ever -T.recognize a presumption of open *. - ‘ness for all court proceedings, and to :■ did. They provide standards to be’:,; v-ij establish procedures to be followed ./met by litigants, like many other’ '£u:for any request to seal court files. -.v.'j£written standards of proof, and pre-'‘- . Court rules with a similar focus "scribe what the result will be if the T•>i'l'"bn openness have been adopted by .’ judge determines' that the stan- -f • v/the New York State Administrative :..dards have not been met. .. jf’VBoard of the Courts, the San Diego ; There is at least some evidence •:3;tCounty Superior Court, and .the : "of improvement already. An ATLA • ..̂'■ Delaware Supreme Court and Chan- /member who' practices in Minne- / .'■b&cery Court. • . '• •.•'"'sota, where no legislation has yet, yB/s In 1990, a different approach been passed on secrecy, recently : ’ was taken by Florida, which passed observed a dramatic reversal of the legislation that identified a class of dangers as “public hazards,” and"prohibited concealment of such haz­ards through judicial processes. Narrower mechanisms havebeen adopted in several other states. These include specific proce­dures to be followed in disclosing : discovery material to attorneys han­dling similar cases (adopted in Vir­ginia in 1989), and standards for confidentiality regarding litigation by and against state government (adopted in North Carolina, Florida and Oregon).Other bills and proposed court rules are under consideration in many states, most based on either the Texas or Florida models, and usually with the support of con­sumer, labor, environmental, senior citizen or media .organizations.

Shiley heart valve manufacturer’s '. previous use of secrecy demands, as' v well as judges’ awareness of the issue of secrecy and the potential it has for harm. ' "' "These developments suggest that secrecy advocates’ dire warn­ings about increased satellite litiga­tion and diminished access to infor­mation are exaggerated. Their pre­dictions imply that America’s judges would allow the courts to slow to a crawl, and that members of the bar and the public would accept dra­matic increases in litigation costs. Experienced judges and trial law­yers, however, will not tolerate such a result.The goal here is to have a safer society. One way to attain that goal is to create mechanisms designed to help protect us all. ■

*• '.I^ iir  toughest
; opponent is -
•S#AGE!’"’̂

V- • ■ V..V•,V°u look in the minor, and the ’'-.V1  bags under your eyes seem a little heavier this morning. Or perhaps £your once youthful face appears 'more haggard than usual, and you r;. '"haven't even stepped into the ring ;yet today!~ ;’’/- If your image has taken a pounding : .-lover the years, it may be costing you more than just a little self- esteem. It could be handicapping*;̂ - your career and sodal life as weU.'x.f '•'sc.Cosmetic enhancement, once considered exclusive to the wealthy, ; is rapidly gaining acceptance by jy . men who want to still go confidently nose-to-nose with their increasingly •• younger competitors. Specific procedures such as face and eye ‘ •• lifts, chin modification or augmen­tation, nose reshaping, or the removal of frown lines or wrinkles, can make you look years younger . and give you a healthier and more rested appearance.So why not gain an extra few rounds against life's toughest opponent.. .AGE! To be immediately connected to a participating plastic surgeon nearest you, simply call the toll-free number below.
1-800-52-IM AGE
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Today’s  d eb a te  is on PRODUCT LIABILITY

and whether courts should allow case files to remain secret.

Open court files to protect 
public healtfi and safety

|flff!fT T T [fl|  J u d g e s  sh o u ld  m ake 
U i i U k y j  s u r e  th a t v ita l d a ta  

a re  no t k ep t from  c o n su m e rs  o r 

go vern m en t re g u la to rs .

Two events this week should sound a 
call to arms for everyone who suspects 

I some courts help some companies play 
j fast and loose with our safety.
; First, new concerns surfaced that 
I Dow Coming Corp. rushed its silicone 
I gel breast implants to market despite 

questionable test results.
The firm denies that —  but the Asso- 

: ciation o f Trial Lawyers says secrecy or­
dered as part o f court settlements likely 
kept test data from regulators for years. 
The group says one doctor alone —  
Marc Lappe o f the University o f Illinois
—  now is subject to 18 gag order:.

Secondly, the first suit from the 1989
Iowa crash o f United Flight 232 was se t-' 
tied out o f court A trial might have re­
solved who was most to blame and 
helped other victims seek fair treatment
—  but the settlement was secret, so other 
victims are on their own.

Such cases are all too frequent: Com- 
| panies entice plaintiffs with quick settle­

ments. In return, they ask courts to

shroud what went wrong. Many judges, 
facing clogged dockets, happily agree.

Who does that hurt? It can hurt you:
► Government regulators don’t see 

data that could help protect consumers.
► Manufacturers have less incentive 

to change harmful products.
. ►.Other victims are denied helpful 
evidence, and potential victims remain 
unaware.

Some firms say they need such secre­
cy to protect trade secrets or prevent nui­
sance suits. But the public suffers. *

Johnson & Johnson got court records 
sealed in suits filed by people who had 
suffered harmful reactions to its painkill­
er Zomax.
’ ■ Pfizer Inc. got courts to order secrecy 
in suits over its heart valve —  recalled 
only in 1986, after 160 patients had died.

Consumers-clearly need federal and 
state laws so judges will forbid secrecy i f  
public safety or health is at stake.

Florida now has such a law; six states 
have court rules favoring openness.

Far too often, though, makers o f 
harmful products still find it too easy to 
buy silence. That must stop.

► Dow Corning halts production, 1D
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j Public is protected n ow
A ttorn ey  Al­

fre d  C o rte se  

s a y s  in c re a se d  a c c e s s  to  c o u rt 

r e c o rd s  m ean s le s s  ju s t ic e .Whoever said, “There are none so blind as those that will not see,” could ! have been referring to today’s editorial opposing court “secrecy.” Anyone who sees the recent disclosure of court docu­ments concerning the Dow Coming breast implant as proof that courts are concealing product safety information must have blinders on.If this case proves anything, it’s that the current system works. Courts under­stand the public’s interest in the cases they consider. Current law allows courts to make information public when ap­propriate, even when the litigants want it kept confidential, so government agencies can do their jobs. The breast- implant case proves the pointThe fuss about court “secrecy” boils down to a nationwide campaign by per- sonal-injury lawyers, fueled by the me­dia, to use bald accusations to destroy beneficial products and privacy rights.Increased access to court records

means more sensationalized stories but less justice for all. Unproved accusations drove the only safe treatment for morn­ing sickness, Bendectin, off the market. They did the same to the Audi 5000. The fact is, the allegations about court secrecy are equally untrue. They are based on innuendo and manipulated facts, not hard proof.Litigant rights are important, too. A sexual harassment victim ought to be able to sue her harasser without a news­paper printing the intimate details of her sex life. If courts have no authority to protect her privacy, she may forego her legal rights. Also, courts must be able to protect trade secrets from falling into the hands of competitors. Under current law, they can. So far, over 30 states have wisely rejected attempts to turn their courts into information clearinghouses.Courts balance the need for confiden­tiality against the need for access in each case. Their ability to maintain that bal­ance should not be restricted.
Alfred W. Cortese Jr. is a partner in 

the Washington law firm of Kirkland & 
Ellis.
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Privacy, Secrecy, 
and the Public Interest

by Arthur R. Miller

The following article is derived from a statement of 
Professor Miller to the Subcommittee on Courts of the 
Senate Judiciary Committee, made on May 17, 1990.

The public’s right of access to information pro­duced in litigation is a subject that raises a variety of issues that are both significant and subtle. Some of them I have studied and previously discussed at length, including the proper functioning of the rules of procedure that govern civil cases as they move through the federal courts, the role of the courts in today’s society, and the tension between the right to privacy and the public’s right to know.I served as the reporter to the Advisory Commit­tee on Civil Rules of the Judicial Conference of the United States when the 1980 and 1983 amendments were proposed and promulgated. Because of my involvement in drafting these amendments, I can say with some confidence that the amended rules, and the remaining rules of civil procedure, are the product of considerable thought, analysis, and dis- -cussion at the highest levels of the legal profession. They reflect what we judged to be an appropriate balance between the often conflicting needs of all those who are involved in the litigation process as well as the legal system as a whole.I am somewhat disturbed, therefore, to discover

that the proponents of public access to court docu­ments have started referring to protective orders, authorized by Rule 26(c) of the Federal Rules of Civil Procedure, by the rather pejorative misnomer of "secrecy orders.” This nasty epithet implies that they are designed for some fundamentally evil pur­pose. Further, it implies that those who request protective orders and those who authorize them are engaged in a conspiracy to bury truth. The illogical conclusion of this line of thought is that those of us involved in drafting the rules, and those in the judi­ciary and the Congress who shepherded them through to promulgation, have unleashed a proce­dural device capable of subverting truth and justice.In fact, the opposite is true. A legal system that does not recognize the right to keep private matters private would be far more likely to lead to deleteri­ous consequences—the evil of an Orwellian society where Big Brother knows all. See generally, Miller, 
The Assault on Privacy (Ann Arbor 1971). Although that might not be the result the proponents of public access have in mind, unfettered authority to collect and disseminate private information through the judicial process can, without doubt, lead to that end.Recognition of a general right of public access to civil litigation documents would be at odds with the
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parties' rights to privacy. Litigants do not give up their rights to privacy just because they have walked through the courthouse door. Because of my belief in the importance of the right to privacy in our com­puterized world, I find it very difficult to accept any proposal that would eliminate individual considera­tion of the privacy rights of lilig. nts on a case-by- case basis in favor of a presumption of public ac­cess. As the District of Columbia Circuit noted in In 
re Halkin, 598 F.2d 176, 195(D.C.Cir. 1979), "only in the context of particular discovery material and a particular trial setting can a court determine whether the threat to substantial public interests is sufficiently direct and certain.”Our legal system recognizes a limited public right of access to information used in the courts and justice system. That right most clearly exists at com­mon law and under the First Amendment in crimi­nal cases. Nixon v. Warner Communications, Inc., 435 U.S. 589, 597-99 (1978); Richmond Newspapers, 
Inc. v. Virginia, 448 U.S. 555 (1980) (right to attend criminal trial); Press-Enterprise Co. v. Superior 
Court, 464 U.S. 501(1984) (right to attend voir dire examination of jurors in criminal trial); Press-Enter­
prise Co. v. Superior Court, 478 U.S. 1 (1986) (right to attend preliminary hearings in criminal trial).Nonetheless, the United States Supreme Court never has recognized a First Amendment right of access to information used in a civil trial, much less a right of access to information that is merely pro­duced in the course of discovery. Prior to Seattle 
Times Co. v. Rhinehart, 467 U.S. 20 (1984), courts were divided over whether non-litigants had First Amendment rights in information produced in litigafion. Seattle Times, 467 U.S. at 25, n.6. Since 
Seattle Times, a few lower federal courts and some state courts appear to have misunderstood the Su­preme Court's application of a First Amendment analysis in Seattle Times as implicit recognition that a request for access to information produced in litigation implicates the requestor's First Amend­ment rights. See e.g., Palmer v. Liggett Group, Inc., No. 83-2445-MA (D.Mass. 1988) (order to modify protective order); Graham v, Wyeth Laboratories, 118 F.R.D. 511 (D.Kan. 1988) (order to modify pro­tective orders).According to the Supreme Court, the right of access exists to allow the public to monitor the functioning of our judicial system: access promotes participation in governmental processes and helps pr. tect constitutional guarantees. Nixon v. Warner 
Communications, 435 U.S. at 598.It does no? follow, however, that this limited right extends to pivate information about the private individuals or organizations involved in civil litiga­tion. Often information produced in discovery'con­

sists only of bits and pieces of information. It is difficult to imagine how this fragmented intrusion into the private affairs of private parties promotes any societal interest; or how it could result in any balanced or fair presentation of the disputed facts. Yet, that is precisely what the proponents of public access claim. They assert that because of some pos­sible public interest in information produced in the course of litigation, there should be a presumptive right of access to that information, whether or not the information is used at trial, (see In re CBS, Inc., 838 F.2d 958, 959 (2d Cir. 1987)), or merely pro­duced in pretrial discovery, and regardless of whether the information is shown to be truthful. Very often, information produced in discovery will tell only one side of the story, raising obvious oppor­tunities for injustice. In light of Seattle Times, the position the proponents of public access take clearly is not supported by the law.Notwithstanding the settled nature of the law on this issue, the proponents of public access strenu­ously argue that the public must have access to information produced by private parties at a mini­mum when that information affects public health and safety. Although this position initially seems to have merit, it fails to come to grips with the critical question: "Who decides that information produced in litigation affects public health and safety?"Under current law, the presiding judge decides what information is relevant at trial and pretrial and whether any information generated in the process should be protected from public disclosure by a protective order. Before a protective order will is­sue, the party seeking the order must show "good cause,” and also must make specific allegations of the harm that will occur if the protective order does not issue. See Wright & Miller, Federal Practice & 
Procedure, §2025. See, e.g., General Dynamics Corp. v. Self Manufacturing Co., 481 F.2d 1204, 1212 (8th Cir. 1973); Kamp Implement Co. v. J.I Case Co., 630F.Supp. 218 (D.Mont. 1986); United States v. Inter­
national Business Machines Corp., 67 F.R.D. 40, 46 (S.D.N.Y. 1975).Courts have developed considerable experience in balancing the weeds of the adverse parties in the protection or disclosure of information. Further, federal judges are the only impartial participants in litigation, and they are in the best position to deter­mine whether any information pertaining to public health and safety is being improperly withheld from the public under cover of a protective order. When that is shown, the judge can modify the protective order to take action to disclose the information to the appropriate government agency. Appellate re­view also generally is available to ensure the efficacy of the process.
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Additional support for allowing the judge to de­termine whether information produced in a lawsuit raises issues of public health and safety that warrant public disclosure lies in the rules of evidence. If a court concludes that information concerning public health or safety is relevant to the issues in a lawsuit and the information is reliable, the court will admit it as evidence at trial. Evidence admitted at trial generally is available to the public through the tradi­tional common law right of access to the courtroom. If the judge finds the information inadmissible at trial, it is because the court deems the information irrelevant or unreliable. If the information has no logical connection to a fact at issue, or if the infor­mation is not trustworthy or credible, it is difficult to understand how the public is served by public disclosure.In fact, public disclosure of un­trustworthy safety or health infor­mation could cause serious public harm. Under existing law, the trial court has the discretion to weigh all of these issues and act in the public's best interest. In the end, only the trial court is sufficiently objective to decide what is and what is not in the public interest.Nonetheless, the proponents of public access seem to be saying that they should be the ones to decide whether information sought in litigation affects public health and safety. This is an unten­able position for several reasons.First, neither allegations of harm made in the pleadings of a lawsuit, nor information produced in bits and pieces in discovery, rises to the level of proof that some injury actually occurred or is even likely to occur. The Federal Rules of Civil Procedure provide easy access to the judicial system because they only require notice pleading. Discovery is designed only to reveal information which may lead to discovery of admissible evidence. See Conley v. Gibson, 355 U.S. 41, 46 n.6 (1957) (citing with approval Dioguardi v. 
Duming, 139 F.2d 774 (2d Cir. 1944)). See also Miller, "The Adversary Svstem: Dinosaur or Phoe­nix," 69 Minn.L.Rev. l’ 8-9(1984).Thus it is virtually impossible to stop a lawsuit at the counhouse door or during the pre-trial process, regardless of the actual merits of the case. Once inside the courthouse, motions to dismiss are not difficult to survive. Rule 15 of the Federal Rules of Civil Procedure sets forth liberal provisions for amendment of pleadings, and motions to dismiss under Rule 12(b)(6) for "failure to state a claim

upon which relief can be granted” rarely are suc­cessful. "In appraising the sufficiency of the com­plaint we follow, of course, the accepted rule that a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.” Conley v. 
Gibson, 355 U.S. at 45. See 5 Wright & Miller, Fed­
eral Practice and Procedure, § 1357.Consequently, although the allegations made in a complaint may rise issues that appear to implicate matters affecting the public health and safety, and the bits and pieces of information produced in dis­covery may appear to confirm that, the truth of the allegations can be known only after they have been tested through the full litigation process. Release of information prior to trial is premature at best, and destructive of a litigant's reputa­tion and his business at worst.Second, it is not altogether un­heard of for individuals to file completely unfounded lawsuits for a variety of purposes. A suit could be filed merely to compel the de­fendant to produce information that the plaintiff subsequently can sell to other similarly situated plaintiffs, for a percentage of the damages awarded in subsequent cases. If an individual determined on using the courts in this fashion is allowed to decide what and when information produced in liti­gation should be available to the public, it is not difficult to see that these individuals invariably will favor public disclosure. A presumption in favor of disclosure allows these individuals to use the courts solely as conduits for finding new clients and other money-making enterprises—an outrageous abuse of the system. The possibility of Rule 11 sanctions is inadequate once the damage has been done. I find it difficult to understand why the plaintiffs' bar would support this "presumption of access." In reality it means that the attorney who first uncovered the "public" information would own it. That attorney would become the gatekeeper, charging others for access to it at monopoly prices and denying access whenever it suited his personal predilections. I hardly think that many members of the bar . ‘ould willingly support this considerable transfer power from the courts to individual attorneys.Third, I must return to an issue that has troubled me for many years—the great deference our legal system gives journalists, and perhaps now the advo­cates of public access, to decide what is in the public
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interest. See Miller The Assault on Privacy, supra, at 196; Miller, "Press versus Privacy,” 16 Gonzaga L.Rev. 843, 848-50 (1981). I do not quarrel with an expansive reading of the First Amendment or judi­cial decisions that allow publication of material of public significance despite the fact that it wall em­barrass those to whom the information pertains. Neither the First Amendment, nor these decisions, however, legitimate demands to publish any private information, no mat*er how sensitive, how per­sonal, how ruinous, or how irrelevant to daily events it may be.The position of the proponents of public access seems to be that only they, and not our nation's judges, are capr ~le of protecting the public from the harms perpetrated on the public by secretive courts and defendants. These proponents apparently think that only they are capable of meeting the everpre­sent enemy and that they must continuously sally forth to slay the enemy. This strikes me as a dis­torted and egocentric view of the universe.In reality, the proponents of ac­cess, whether they are the plain­tiffs’ bar or the press, are engaged in business and have their own agenda to serve, just like the defen­dants they pursue. The simple truth is that only the judges can be neutral gate-keepers. Thus, when information possibly implicating public health and safety surfaces in documents produced in litiga­tion, the decision about whether it should be released to the public should rest where it always has — within the sound discretion of the court. Only the trial judge has no axe to grind and no ĵ cuniary gain in sight. Existing rules and procedures are more than adequate to accomplish this end.Fourth, my experience tells me that there are reasons to be very concerned about the effect uni­versal public access would have on civil litigation in the federal courts. In the course of invoking the rhetoric of "secrecy" and "public health and safety,” those who propose universal access to materials generated in the course of civil litigation ignore many important values that might well be compro­mised if present practice were to be dramatically altered. "A protective order pursuant to Rule 26(c) may be the least intrusive means of achieving the goals of protecting the fairness of the judicial proc­ess and preserving the discovery system.... The only plausible alternative to a protective oraer may be the denial of discovery altogether." In re Halkirt, 598

The centerpiece of contemporary federal civil liti­gation is discovery. Indeed, one of the crowning achievements of the Federal Rules of Civil Proce­dure is the discovery regime, which seeks to provide the litigants with equal access to all relevant data in the hope of achieving the efficient resolution of cases on their merits rather than through artifice and surprise. The rules, in effect, have taken the position that it is justifiable to intrude on the private affairs of parties and non-parties through discovery in order to permit full preparation for trial.But that does not make discovery a public proc­ess. Indeed, history and practice is to the contrary. It is a private process, with only occasional interven­tion by the court, and it is intended solely to assist in the process of dispute resolution. Parties are en­couraged to reveal information, and occasionally are compelled to do so, under the assumption that discovery materi­als are being used solely for pur­poses of the particular litigation and that other uses are inappropri­ate. This assumption is reinforced by the availability of the protective order, to which the parties typi­cally stipulate, to guard privacy and prevent misuse of discovered information.The assumption that material produced in discovery is not avail­able for use outside the litigation is critical to assuring widespread, voluntary compliance with the dis­covery regime, upon which we base our ability to resolve cases on their merits. This is particularly true in federal litigation because discovery is given the widest possible berth and tends to produce material that is not used—or even relevant to the case—and which can also be extraordinarily intrusive.If we undermine the assumption that discovery is a private process, or degrade the reliability of pro­tective orders, the discovery process would become infinitely more contentious, protracted, and expen­sive. See Anderson v. Cryovac, Inc., 805 F.2d 1, 12 (1st Cir. 1986). Litigants would be likely to pursue a full trial to bring out the complete story and vindi­cate their reputations. The time and money of liti­gants would be wasted; the energies of that most precious resource—our federal judges—would be dissipated. The federal courts' ability to handle ma­jor complex litigation and cases involving issues of enormous social importance would be compro­mised. The net effect might well be a constriction on the flow of information, rather than its expansion.

F .2 d l7 6 ,195 (D .C.Cir. 1979).
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Cf., In re Halkin, 598 F.2d at 195 (denial of discovery to protect confidentiality benefits no one).Discovery also enables litigants to appraise their cases and evaluate the risks of proceeding to trial. It often is the availability of discovery that leads par­ties to settle, thereby saving themselves and the court system enormous amounts of time and money. Without the guarantee of confidentiality, some litigants will have little or no incentive to produce as much information as possible during discovery, particularly if courts permit public ac­cess for reasons unrelated to the litigation. Because an essential precursor to settlement will have been removed, it would be much more difficult to resolve cases. Similarly, the settlement process would be impaired if the parties could not rely on the confi­dentiality assurances in the settlement agreement. In fact, there would be significantly greater incen­tive to litigate simply to postpone public access to confidential information. Our civil justice system simply could not function if the settlement rate were to drop or if settlements were delayed to any signifi­cant degree.It always must be remembered that there are many legitimate reasons for litigants, both individ­ual and corporate, to keep information confidential. In addition to concerns about individual and insti­tutional privacy, today's commercial litigation often involves information that is critical to marketing, distribution, product development, and various ele­ments of competition. Eliminating the possibility of maintaining confidentiality throughout the litiga­tion process might well encourage the institution of lawsuits for ulterior purposes.In short, changing the current protective order practices under Rule 26(c) could have dramatic and unfortunate consequences for civil litigation in our federal courts. Ironically, these consequences probably would be more of a hardship for plaintiffs as a group than defendants, because plaintiffs would have greater difficulty gaining access to data 'and there would be greater resistance to settlement. Unless litigants are able to rely on the assumption that materials produced in the context of a civil lawsuit will be used only for those purposes, absent a judicially declared supervening interest in public health or safety, many of the objectives of Rule 1 ("the just, speedy, and inexpensive determination of every action”), the discovery regime, the healthy de­velopments injudicial management (as reflected in Rule 16 and in the Manual on Complex Litigation), and the ability to achieve settlements could be seri­ously undermined.I have a final systemic concern about recognizing a wholesale right of public access to documents produced in litigation: the American judicial system

is already unable to resolve civil disputes in an economical, timely fashion. Adding a clearinghouse —or Freedom of Information Act—function to the existing burdens on the courts, which is essentially what the proponents of access advocate, is unjustifi­able for even the most compelling reasons because the courts simply cannot withstand the additional workload. As the court said in.'. iderson v. Cryovac, 
Inc., 805 F.2dat 12:

T he p u blic 's  interest is in seeing that the [d is co v ­
ery] process w orks an d  the parties are able to  ex­
plore the issues fu lly  w ith ou t excessive w aste o r  
delay. But rather than facilitate an e ffic ien t and 
com p lete  exploration  o f  the facts and issues, a p u b ­
lic right o f  access w o u ld  unduly  com p lica te  the 
process. It w ould  requ ire  the court to m ake exten ­
sive evidentiary fin d in gs w henever a request for  
access w as m ade, and this in turn co u ld  lead  to 
lengthy and expensive in terlocutory  appeals....

Discovery' was designed to operate extra-judi- cially. But. because of the complexity and extent of modern litigation, federal judges are overwhelmed with management functions. They are barely able to perform these management duties for legitimate litigation purposes. It is unrealistic to ask them to manage a freedom of information system as well. The Supreme Court recently rejected a similar effort by the press to use an executive agency as a clearing­house for information regarding private individu­als. United States Department of Justice v. Reporters 
Committee for Freedom of the Press, 109 S.Ct. 1468, 1-475 (1989). There is every reason to believe that the Court would take the sa. te view of the judiciary disseminating information as well.The law regarding access to documents used in litigation has been settled for decades and it has worked very well. As Justice Holmes said long ago:

It w ill be u nderstood  that if, in the o p in io n  o f  the trial 
ju dge, it is o r  sh ou ld  b e co m e  necessary to  reveal the 
secrets to  others, it w ill rest in the ju d g e ’s  d iscretion  
to determ ine w hether, to  w h om , and u n der w hat 
precautions, the revelation  sh ou ld  be m ade.

E.I. Du Pont de Nemours Powder Co. v. Masland, 244 U.S. 100, 103 (1917). These words were written regarding the right to protect trade secrets, just one type of information that would be endangered by a universal right of access. Holmes' position was well- founded in 1917 when the decision was rendered, and it is equally appropriate today, because once confidentiality has been destroyed, it can never again be restored.
Arthur R. Miller is Bruce Bromley Professor at 
Harvard Law School.
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y tradition, the American pub- 
"S s 2  11lie may view the daily activi- ties o£ the courts through an expansive window that reveals our civil and criminal justice systems at their best and their worst. Through this window, sometimes garishly illuminated by television lights and press reports, the public has front row seats from which it may observe an endless panoply of lawsuits, liti­gants, pudges and juries.Like much of our system of justice, the right of public access to court proceedings descends from the English common-law tradition. The right exists to enhance public trust in the fairness of that system, to promote public participation in the processes of government, and to protect constitutional guarantees.This right of access, however, is not absolute; it never has ex­tended beyond the coniines of court proceedings and documents them- eelve3. As Justice Holmes said in 

Du. Pont do Nemours Powder Co. v. 
Masland, 244 U.S. 100 (1917), the trial judge always has had great discretion "to determine whether, to whom, and under what precautions,'’ public access should lie permitted. Furth­er, there never has been any right of pub­lic access to the activi­ties, discussions and papers of the parties outside of the court­room during discov­ery or settlement.An intense, na­tionwide campaign Is underway, callingfor a ‘‘presumption of public access" to all information producedin litigation including discovery' and settlement. This presumption is necessary, it ia said, because courts have disre­garded the public interest and as a result have kept important informa­tion affecting public health and safety confidential. Thus, the propo­nents of increased public access seek to transform the halls of justice into walls of glass, so that abso: lutely nothing is withheld from the public eye.Such a transformation would be nothing short of a fundamental change in the role of the courts. From iu inception, our legal system has recognized a variety of situa­tions in which, confidentiality la

Arthur R. Miller is the Bruce 
•Bromley Professor of Law at Har­
vard Law School.

more than just appropriate, ana, in fact, Is essential to the even-handed administration of justice.Discovery, grand jury proceed­ings, settlement negotiations and jury deliberations are conducted far from public -new. Classified govern- mentinformation, intimate personal matters, confidential communica­tions between attorney and client, the identity of confidential news sources or police informers, and proprietary information tradition­ally have been treated as confiden­tial and public access to such infor­mation generally is not permitted.In each of these instances, con­fidentiality is essential to accom­plish fundamental goals of the jus­tice system ana of society in gen­eral, goals of greater importance to us than providing the public with insight into the details of a particu­lar case.
iSJss he traditional model of civil vjj adjudication In this country a envisions private parties bring­ing a private dispute to a dispas­sionate arbiter—the judge—for res­olution based on neutral principles

oflaw. The judge and, sometimes, a jury consider only the evidence and arguments presented by the parties, apply the law to the facts, and do no t . inject their personal views.Nor doe3 the trier consider interests or matters outside the facts of the case. Public access to information* produced in litigation • always has been a secondary bene­fit, or side effect, of the primary undertaking of the courts. Allowing public access or public Interest in .litigation to assume an importance greater than the interests of the private litigants skews the tradi­tional balance, transforming tho courts into something other than dispute resolution agencies.Some public law theorists have suggested that this traditional role of the courts is too narrow, saying that the courts also should involve themselves aggressively in promot-
ABA JOURNAL/AUGUST! 9® 1 6 5
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mg broad social goals within the context of private litigation,But a number of states that have considered legislation, to re­strict the U6e of confidentiality in litigation have decided that, in fight of the broad public access rights already extant, the outcry for a presumption of access is nothing but noise.So far this year efforts to change the law on court confidenti­ality in Arkansas, Colorado,_ Ha­waii, Idaho, Iowa, Kansas, Missis­sippi, Montana, New Mexico, South Dakota and Virginia have failed. These states rejected the kind of confidentiality; limitations imposed earlier in Florida and Texas.New York has adopted a rule to require a showing of good cause prior to sealing court records, which is essentially a codification of exist­ing practice. The New York rule does not, however, affect discovery or the rule regarding protective orders. Legislatures and rule-mak­ing bodies in other states are raising serious questions about the need to change the rules on confidentiality, based on their understanding of the important role that confidentiality plays in the justice system.Confidentiality is an integral part of the ciril litigation process, and plays an essential role in foster­ing the resolution of disputes from start to finish. Keeping communica­tions between client and attorney confidential fosters the candid ex­change of information that is vital to the attorney's efforts to serve the client’6 Interests most effectively. The protection of attorney work product prevents unfair intrusion into the mental processes of the lawyer preparing for litigation in an adversary system.Preventing public disclosure of trade secrets through litigation preserves the valuable investment of the trade-secret owner. Informa­tion of an intensely personal nature is withheld from the public to pre­vent unwarranted invasion of per­sonal privacy.The rules giving courts discre­tion to issue confidentiality orders are central to the litigation process, An expectation of confidentiality can be vitally important in overcom­ing inhibitions in differing stages of litigation: bringing a lawsuit to enforce onc’o rights; engaging in complete disclosure during the prc-
66 A6A JOURNAL /  AUGUST 1991

trial process; fully airing all issues at pretrial hearings and during trial; and being willing to negotiate a settlement and doing so candidly. Consequently, compromising the court’s discretion to protect confi­dentiality undoubtedly will affect the civil justice process as a whole.The current movement to re­strict judicial discretion in the name of public access does not present an acro6s-the-board challenge to confi­dentiality. Instead, the movement focuses on protective orders during discovery and court seais or confi­dentiality agreements during settle­ment, claiming that these devices are being used to hide important information from the public.Although these protective or­ders and court seals are the excep­tion, not the role, their availability to provide confidentiality during discovery and settlement serves ob­jectives of the justice system as important as the attorney-dient priv­ilege, work product doctrine, or the protection of trade secrets and pri­vacy rights.
ide-angle discoveryis cen­tral to contemporary civil litigation, and provides the litigants with equal access to all relevant data. But that does not make discovery a public process; indeed, history and practice are to the contrary. It is a private and voluntary process, with only occa­sional intervention by the court, intended solely to assist in the resolution of disputes. These as­sumptions are Teinforced by the availability of the protective order, to which the parties typically stipu­late, to gurnrd privacy and prevent misuse of discovered information.The assumption that material produced in discovery will not al­ways be mace available for u6e outside the litigation assures wide­spread voluntary compliance with the discovery regime, upon which, we base our ability to resolve cases on their merits. This is true because modem discovery has the widest possible berth. It therefore tends to produce large quantities of material that are not used—or are not even directly relevant to the case—but that can be extraordinarily intru­sive or extremely damaging if dis­closed.Tfwc undermine the principle that diecovery is a private process,

or degrade the reliability of protec­tive orders, the discovery process would become infinitely more con­tentious, protracted and expensive.Litigants would be motivated to contest discovery requests with Increasing frequency to prevent dis­closure. More litigants would choose a full litigation strategy, rather than pursuing a settlement, simply to vindicate their reputations by bringing out the complete story concerning information produced in discovery and disclosed out of con­text. Further, the litigants' time and money would be wasted; the energies of that most precious re­source—our judges—would be dissi­pated. The net effect might well be a constriction on the fiow of informa­tion, rather than its expansion.Broad discovery also enables litigants to appraise their cases and evaluate the risks of proceeding to trial It often is the availability of discovery that leads parties to set­tle, saving themselves and the court system enormous time and money. Without the guarantee of confiden­tiality, some litigants would have little or no incentive to produce information during discovery, par­ticularly if courts permit public access for reasons unrelated to the lawsuitSimilarly, the settlement proc­ess would be Impaired if the parties could not rely on the assurances of confidentiality reached voluntarily in the settlement agreement. In fact, the greater incentive to liti­gate, simply to postpone or avoid public access to confidential infor­mation, would work to the disad­vantage of poorer litigants.Our civil justice system simply could not bear the increased burden if the settlement rate were to de­cline, or if settlements were delayed to any significant degree, or if the dissemination of settlement details encouraged the bringing of suits that otherwise would not have been brought.
onetheless, it is alarming to think that protective orders, court seals and confidential­ity agreements axe being used to conceal information regarding haz­ardous consumer products, toxic waste dumps, or other potentially harmful activities. The allegations that courts are concealing such in­formation apparently stems from
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news media reports about a handful of cases. According to these reports, were it not for protective orders and court seals keeping this Information confidential, the public would have learned about these potential threats to their health and welfare.These reports, however, do not withstand scrutiny. For example, it wa3 alleged that Xerox had hidden vital information about hazardous- waste contamination of a neighbor­hood near a New York plant in a sealed court settlement. However, no information of this type was found in the sealed files, which only contained medical records.In another example, it was claimed that a drug manufacturer hid information about a potentially fatal 9ide effect of a new drug in sealed court records. The facts, how­ever, show that the manufacturer promptly notified the government of the potential problem, published warnings about the potential side effect in the prescription drug man­ual, and also sent a warning letter to over 100,000 physicians.Neither of these examples re­veals a cause and effect relationship between protective orders, sealed court records, and harm to public health or safety.Nonetheless, it is argued that once allegations of harm are made, the public should be permitted ac­cess to all information subsequently produced in discovery. But that -approach inadequately balances the tension between the public’s right to know arid the important purposes served by confidentiality.Most jurisdictions have ex­tremely liberal pleading require­ments. Thu3, it rarely is possible to determine in advance of trial whether allegations of harm in the pleadings of a lawsuit, or information pro­duced in bits and pieces in discov- • ery, rise to the level of proof that some injury actually occurred or is even likely to occur.Tbda/s rules of civil procedure axe intended to make access to the judicial system easy, and to achieve that end, they only require notice pleading.Discovery is designed only to reveal information that may lead to discovery of admissible evidence. This makes it virtually impossible to stop a lawsuit at the courthouse door or during the pretrial process, regardless of the merits of the case.

Once inside the courthouse, motions to dismiss are not difficult to survive. Consequently, although the allegations made in a complaint may raise issues that appear to implicate matters affecting public health and safety, and information produced in discovery may appear to confirm that, the truth of the allegations can be known only after they have been tested through the full litigation process. Release of information prior to trial is prema­ture at best, and destructive to a litigant's reputation or business at worst.A prime example of precisely this result is the treatment of the Audi 5000, which was claimed to have killed and injured numerous people due to a sudden acceleration defect. Even though no sudden ac­celeration defect wa3 noted in Iden­tical cars soldin other countries, the national media, such as the CBS program “60 Minutes,” tried and convicted tha vehicle.American consumers stopped buying it, only to find, after many trials and aNational Highway Trans­portation Safety Administration in­vestigation, that driver error and not a defect In the car itself caused the sudden acceleration. Yet, the car is off the market, and Audi is still struggling to re-establish its former reputation for producing high-qual­ity cars.Despite the financial tragedy •the media and over- ager plaintiffs’ bar caused in this instance and others, both the media and the plaintiffs’ bar stridently proclaim their “right" to deride what informa­tion is of import to the public, to be given unfettered access to that in­formation, and to use it in whatever manner they see fit.
f do not quarrel with an expan­sive reading of the First Amend­ment or judicial decisions that allow publication of material of pub­lic significance despite the fact that it will embarrass, or even damage, those to whom the information per­tains. Neither the First Amend: ment, nor these derisions, however, legitimate demands to pubb'sh any private information, no matter how sensitive, how personal, how ruin­ous, or how irrelevant to daily events it may be.Wo must remember that the proponents of increased public ac­

cess, whether they are the plaintiffs' bar or the press, engage in business and have their own agendas to serve; they are just like the defen­dants they pursue who support con­fidentiality. Given the self-interest of the contending forces, the simple truth is that only the judges can be neutral gatekeepers.When information possibly im­plicating public, health and safety surfaces in documents produced in litigation, the decision about whether it should be released to the public should rest where it always has— withm the sound discretion of the court. Only the trial judge has no axe to grind and no prospect or pecuniary gain. Existing rules ana procedures are more than adequate to accomplish this end.Additional support for allow­ing the judge 10 determine whether information produced in a lawsuit raises issues of public health and safety that warrant public disclo­sure lies in the rules of evidence.Evidence admitted at trial gen­erally is available to the public through the traditional common- law right of access to the courtroom. If the judge finds the information inadmissible at trial, it is because the court deems the information irrelevant or unreliable. If the infor­mation has r.o logical connection to a fact at issue, or if the information is not trustworthy or credible, it is difficult to understand how the pub­lic is served by public disclosure. In fact, public disclosure of un­trustworthy safety or health in­formation could cause serious public anxiety and harm.Also, in today's litigious society it is not altogether unheard of for ' individuals to institute completely unfounded lawsuits for a variety of purposes. A suit could be filed merely to compel the defendant to produce information that the plaintiff subse­quently can sell to others, perhaps for a percentage of the damages awarded in subsequent cases—an impermissible abuse of the 6ystem. The possibility of Rule 11 sanctions is inadequate once the damage has been done.
f n all of the fanfare and expres­sions of concern about the rights • of the public, insufficient atten- . tion has been given to the rights of the actual litigants, who are in court to resolve very real legal disputes of

ABA JOURNA1/ AUGUST 199) 67



FEB-04-1992 21 = 34 FROM ANCHORAGE LAW LIBRARY TO 94833475 P .0 5
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great import to themselves.Due to the Invasive nature of the litigation process, parties often place substantive rights unrelated to the underlying legal issues at risk- One of the substantive rights that only confidentiality can protect is tha right to privacy. In Seattle 
Times Co. v. Rhineharl, 467 U.S. 20 (1984), the Supreme Court indi­cated that litigants have privacy rights in the information produced during the discovery process, and that courts should protect those rights by ensuring confidentiality when good cause is shown.Unfettered authority to collect and disseminate private informa­tion through the judicial process raises Images of an Orwellian soci­ety where Big Brother knows all. Litigants do not give up their rights to privacy just because they have walked through the courthouse door.Those who drafted the broad discovery procedures in rules of civil procedure did so to improve the dispute resolution system. They had no intention of using the compulsion of these procedures to undermine privacy in the name of public access. Because of the importance of the right to privacy, it would be impru­dent to endorse any proposal that would restrict or eliminate the dis­cretion of the courts to protect the privacy rights of litigants on a case-by-case basis.Another substantive right that litigants often are compelled to place at risk to resolve a legal dispute is the right to the exclusive use of private property. Information Is often very valuable in today's society—so valuable that it can be bought and sold for great sums of money. Unlike tangible property, which can change hands without diminishing its value to the current owner, once informa­tion has been disclosed, its original owner never again can obtain exclu­sive possession of itTo expedite resolution of a law­suit, rules of procedure can compel both the plaintiff and defendant to reveal information, such a3 a trade secret, that is costly to develop and that has enormous value to competi­tors and others who may not be involved in the lawsuit, in which a property right exists.Courts traditionally have is­sued protective orders to protect property rights in information and to prevent outsiders from gaining
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gratuitous access to proprietary in­formation to the detriment of a litigant. These protective orders are the most effective means of safe­guarding the commercial value of this type of information while still making it available for us in the litigation. The only alternative might be denying discovery of this type of information altogether.The rights to privacy snd prop­erty ownership are among the most fundamental rights that we have as

citizens of this country. Any type of governmental intrusion into these rights is costly to society as a whole, and should not be permitted except for the most compelling reasons A presumptive right of public access to information, the physical embodi­ment of these rights, would work a wholesale invasion of them—not for 3ome demonstrated compelling rea­son, but in most instances for no legitimate reason at all.There is a final systemic con­cern about Tecognizing a wholesale right of public access to materials produced in litigation: The Ameri­can judicial system already is una­ble to resolve civil disputes in’ an economical, timely fashion.7b breed “satellite litigation" concerning access to discovery or material settlement information i9 especially onerous because it under­mines a fundamental principle be­hind these two components of litiga­tion—they both were designed to operate extra-judicially.Our judges simply cannot as- sumc the additional burdnns that satellite litigatioa over access would

create. Adding a clearinghouse—or Freedom of Information Act—func­tion to the existing judicial work­load, which essentially is what the proponents of increased access ad­vocate, is unjustifiable for even the most compelling reasons.It is unrealistic to believe that our judges can examine the masses of discovery generated in today’s litigation to determine questions of public access. In Department of Jus­
tice v. Reporters Committee for Free­
dom of the Press, 489 U.S. 749 (19S9), the Supreme Court rejected similar efforts by the press to use an executive agency as a clearinghouse for information about private individu­als. There is every reason to believe that the Court would take tha same view of the judiciary acting as an information agency.The truth is that even if the courts had the resources to assume this function, they are not the ap­propriate institutions for doing so,. Judges generally lack the scientific or medical expertise needed to eval­uate properly the complex data and theories routinely implicated when • health and safety are at issue.Indeed, a multitude of expert executive and administrative agen­cies at the local, state and federal levels already exist for this purpose. If efforts bv these agencies are inadequate, it does not follow that their responsibilities should be shifted to the courts,
T he balance clearly favors re­taining the present practice— relying on our courts to use their discretion to issue confidenti­ality orders to protect the legitimate interests of the parties, and allow­ing parties to retain their rights to negotiate confidentiality agreements voluntarily. Rules of civil procedure, as currently written, 3II0W judges to consider and act in the public inter­est when circumstances so indicate.TTiere is simply no reason to believe that current court rules and practices create any risks to public health or safety. Indeed, all indica­tions aro that the current system works rather well The public, includ­ing the media, already has plentiful access to the courts and court re­cords; information affecting. com­pelling public interests is available to them. No change to the practice of providing confidentiality when ap­propriate is needed. ft
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Legal Heartbreak?
P f i z e r  F a c e s  H u g e  L i a b i l i t y  I f  I t  L o s e s  a  K e y  L a w s u i t

By MAGGIE MAHAR

ATTENTION:
PROFESSOR VIK ING  BJORK
REF: YOUR TELEX DATED DEC 17 1980
WE WOULD PREFER THAT YOU D ID  

NOT PUBLISH THE DATA RELATIVE TO 
STRUT FRACTURES. WE EXPECT A 'FEW  
MORE AND UNTIL THE PROBLEM HAS 
BEEN CORRECTED. WE DO NOT FEEL 
COMFORTABLE. WE WOULD LIKE TO DIS­
CUSS THE STRATEGY WITH YOU DURING  
YOUR JANUARY 8 1 VISIT. .

T HE telex was signed "Merry 
Christmas, Paul Morris." Morris 

was chief product engineer at Shiley 
Inc., a Pfizer Inc. subsidiary best known 
as a maker of mechanical heart valves, 
and he was was sending season's greet­
ings to Dr. Viking Bjork, a Swedish 
heart surgeon who was then lead investi­
gator on Pfizer’s newest model, the 
Bjork-Shiley convexo-concave valve.

The new mechanical heart valve had 
won Food and Drug Administration ap­
proval a year earlier, and by Christmas 
of 1980, nearly 23.000 of the devices had 
been shipped. The company was step­
ping up production. There was just one 
hitch. By the end of 1980, six valves had 
fractured within months of being im­
planted. In each case, an uncontrolled 
flow of blood flooded the heart, and 
the patient died.

But in 1980, the Pfizer subsidiary 
didn’t want Dr. Bjork to publish any 
data on fractures just yeL  As Morris 
indicated in his communication to 
Bjork, the company "expected a few 
more, and didn’t feel comfortable” mak­
ing the problem public until it figured 
out what was causing the trouble and 
had “corrected" it. According to the 
FDA. the problem was never corrected.

In November 1986, six yean after 
Morris sent his Christmas telex to Dr. 
Bjork, just as the FDA was moving to 
suspend approval, Pfizer withdrew the 
convexo-concave valve from the markeL 
By then, 86,000 valves had been im­
planted, 281 had fractured and 188 
patients had died. The company said it 
was pulling the product only because of 
“negative publicity,” which was dam­
pening its marketing effort.
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Disputing the FDA statement that 
the problem was never solved, Pfizer 
later claimed that it corrected the fatal 
flaw, pointing out that valves produced 
after April 1984 were not fracturing. The 
company does not claim, however, that 
it ever found the cause of the problem. 
In rebuttal, the FDA says that it’s too 
soon to tell whether fractures will take 
place in valves manufactured after April 
1984, pointing out that only about 8,000 
of the 86,000 valves implanted were 
manufactured after that date. In any 
case, breakage is occurring in the other
78,000 valves, sometimes yean after be­
ing sutured to a human hevi.  .........

No o q o  knows how many of the 
convexo-concave valves will ultimately 
fracture. Some 56,000 individuals now 
wearing the valve can only listen to the 
quietly reassuring “clicking” sound that 
the valve makes as it opens and closes. If 
that sound suddenly stops—they know 
they're in trouble.

At the beginning of this year, Pfizer 
reported that 389 valves had fractured, 
248 patients had died, and it has been 
hit with about 200 claims for damages. 
Pfizer has settled each lawsuit out of 
court for amounts reportedly as high as 
SI million. Meanwhile, seven sharehold­
ers have launched legal action, in seven

separate class-action suits, charging that 
the company failed to disclose informa­
tion abou' problems with the faulty 
valve.

The toal number of deaths resulting 
from fractures is generally agreed to be 
much higher than the 248 known cases. 
For when a valve breaks, the symptoms 
mirror the symptoms of a heart attack, 
and since the victim typically has had a 
chronic history of heart disease, autop­
sies are not routinely performed. Esti­
mates of actual fractures reportedly 
range from 50% more than the number 
reported up to 10 times the number. 
"There is a published report that has 
’ alleged the 50% figure; there are ; 
published reports that claim 10 times.'’ 
says William Vodra, an attorney at the 
law firm Arnold & Porter representing 
Pfizer. Now some survivors of deceased 
implant recipients are having bodies ex­
humed and autopsies performed.

Two months ago, the story took a 
new, potentially devastating turn for 
Pfizer. On Jan. 30, a California appellate 
court ruled that Judy Khan, a 39-year- 
old implant recipient from Roanoke, 
Vi., can sue for anxiety—even if her 
valve doesn't break. To win, the court 
said, Khan must prove “fraud" or “de­
ceit"—i.e., that the company withheld 
significant information about problems 
with the valve. The ruling opens the 
door for the roughly 56,000 implant 
recipients currently weiring the Pfizer 
convexo-concave valve.

Pfizer has assured investors that the 
company’s insurance and reserves are 
adequate to protect it against valve law­
suits. But the company will not disclose 
the extent of its insurance coverage, or 
whether it would be covered in the case 
of fraud. “We have multiple insur­
ance policies from different companies 
covering different periods of time and 
different risks," explains Vodra. “We 
don’t hare a breakout of our total cover­
age for potential heart-valve problems.. 
And, as a matter of security, given the 
shareholder suits, the company 
reluctant to publish such a breatam- if 
they had it."

Pfizer also is asking the California 
Supreme Court to review the appellate 
court ruling. But the Supreme Court is 
not bound to take the case; a decision 
should be announced later this spring. 
And, even if the Khan action fails, her 
attorneys have 161 other plaintiffs ready 
to bring anxiety suits.



As problems with the Bjork-Shiley heart valve surfaced. Shiley tried out various manufacturing changes while continuing full-scale production.
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In vhe worst case, ‘.he company could • ~>c .laolc for hundreds of .711111005 of jollars of •’inxiety" claims. Concern over liability caused Pfizer's stock to drop to below S60 at the end 01 Febru­ary from S72 at the beginning of the year. Currently, it’s trading slightly above that level. Many analysts have decided that all the bad news has been discounted by the earlier decline in- the stock. After all, noted one recent report, “to establish fraud, the plaintiff must prove ... 1) that the company deliber­ately created misinformation and 2) that the information was created with the intent to injure.’’ —But, in fact, that’s not all that counts as fraud in California, the stale where the valves were manufactured and where Pfizer’s fate will most Likely be decided. In California, the law on fraud is very broad, says Bruce Finzen, the attorney representing Judy Khan, and extends beyond willful deceit with intent to injure to include sins of omission or “the suppression of a fact by one who is bound to disclose it, or gives information of other facts which are likely to mislead for want of communication of that fact."Moreover, according to Finzen, false assurances, or “assertion of a fact that is aot true by one who has no reasonable ground for believing it to be true" counts as fraud, too. In other words, as Finzen interprets the state’s law: “Maybe I thought it was true, believed it was true, hoped it was true, but i had no specific basis for knowing whether it was true or not. In California, that’s fraud."Pfizer’s attorneys strongly disagree. "He’s quoting the law on misrepresenta­tion. Misrepresentation is not fraud,” says David Klingsberg of Kaye Schoier, Feirman, Hays <Sc Handler, the firm that represents Pfizer.“The attorney for Pfizer is splitting hairs,” observes Jeffrey White, the asso­ciate general counsel of the Xssociation of Trial Lawyers of Americ TF Finzen can show misrepresentation—and that the surgeons relied on it—that's fraud. And, from the evidence we’ve seen so far. in congressional hearings that took place before the House Subcommittee on Oversight and Investigations at the end of February, there’s enough evi­dence to bring a case to trial. Pfizer will have to make its case before a jury."Finzen’s Minneapolis law firm of Robins, Kaplan, Miller & Ciresi was active in the Copper 7 cases againstG.D. Searle, represented the govern­ment of India in the Bhopal disaster, and won the Daikon Shield case after showing misconduct by its manufac­turer. A.H. Robins.

Currently, Finzen represents some 179 plaintiffs in litigation against Shiley and Pfizer, and he is hoping to break new ground with the Khan “anxiety" suit. He compares the heart-valve case to the Daikon Shield action in that both are “mass tort" cases. Some securi­ties analysts have assumed Pfizer’s expo­sure is limited because plaintiffs can’t bring a class action for fraud, but White explains: “There are several ways to settle a mass tort. You can take all of your cases and put them in one court for the purpose of discovery, for instance. Sometimes you try one issue, then each plaintiff takes it back to his or her court."In the Daikon Shield case, settle­ments of roughly S370 million paid to 9,230 plaintffs, plus legal fees of about SI00 million, drove A.H. Robins, maker of the Daikon Shield, into Chapter 11 in August of 1985.

But to win his first anxiety case, Finzen must prove deceit. To do so, he says he intends “to discover what the company knew, when they knew it, and what they did about it."Those were precisely the questions raised by a subcommittee of the House Committee on Energy and Commerce, chaired by Democrat John Dingell of Michigan, in an open hearing Feb. 26, just a month after the California ruling opened the door to anxiety suits. For over a year, the staff of the Subcommit­tee on Oversight and Investigations had been probing what went wrong with the convexo-concave valve, and the re­sult of its investigation was a 127-page staff report with exhibits that included internal memos from Pfizer and the FDA.
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