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Texas: In 1990, Texas became the first state to address
secrecy concerns through court rules which took effect on
September 1, 1990,. The Texas Supreme Court chose to focus on
the issue of sealed court records, and adopted amendments to the
Texas Rules of Civil Procedure to establish standards and
procedures for sealing. The court recognize a "presumption of
openness”™ of all court records, which could be overcome only
after a showing that a specific, serious and substantial interest
in sealing records outweighs any adverse effect on public health
and safety, and that no less restrictive means than sealing would
protect the interest. "Court records” 1includes all documents
filed in a civil action, as well as unfiled discovery material
and settlement agreements that are not filed but might have an
adverse effect on public health and safety. The court detailed
specific procedures (notice, public hearings, etc.) by which
records could be sealed under the new rules, and provided that
individuals and organizations not a party to the case could
participate in hearings.

Virginia: HB 1582, the first legislation of its kind, was
introduced in 1989 by ATLA Member Bernard Cohen, a member of the
General Assembly. It passed and was signed by the Governor, and
took effect on July 1, 1989. It allows attorneys to share
information produced in discovery if they have permission of the
court (given after a hearing), and if the attorneys who would
receive the information agree to be bound by the terms of any
protective order.

Washington: The Washington State Trial Lawyers Association
is sponsoring bills in both House and Senate during the current
legislative session. The bills, HB 1320 and S 5388, are very
similar to the Florida Sunshine in Litigation Act.

Wisconsin: The Wisconsin Academy of Trial Lawyers plans to
introduce a bill in the current legislative session. It is
expected to be similar in operation and effect to the Texas court
rule amendments.
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Facts About Secrecy in Litigation

e secrecy in litigation, the practice of keeping private what
would otherwise be public information emerging from litigation,
includes the following practices:

Protective Orders that legally prohibit parties receiving
information in a lawsuit from distributing this information
to others (e.g. attorneys representing other plaintiffs).

Confidentiality Agreements that require certain matters,
once they are discussed or agreed to, to remain confidential
except among the parties directly involved. Such matters
might include the cause of injury and the contributing
factors, the terms of settlement, and even the fact that a
lawsuit was ever filed.

Sealed Court Files that legally preclude access to any
details of a case. The parties®™ names may even be withheld,
leaving only a record titled "Sealed v. Sealed.™

« Secrecy has jumped steadily and significantly in civil cases
since at least the mid-1970"s. Plaintiffs® attorneys indicate
that demands for protective orders are now a routine occurrence
in product liability cases.

O The process of secrecy 1is typically initiated by defendants.
Plaintiffs can demand all information that the defendant has
about the causes and circumstances of injuries, including the
defendant®s knowledge of any prior, similar incidents. Defense
attorneys may object to the request on a variety of grounds, and
may request a protective order limiting the information they have
to produce. Through a protective order, they may also seek to
prohibit the sharing of information with other attorneys. To
expedite discovery, the parties directly involved in the case may
agree to share information, but only among themselves. Judges
tend to approve most agreements reached by both parties. Yet the
public®s right to know, especially about vital health and safety
matters, can be sacrificed 1in the process.”

O First Amendment/Freedom of Information concerns have also
arisen in court secrecy practices. Journalists researching
stories about health or safety hazards may find that
confidentiality agreements bar attorneys from discussing
information crucial to public safety with the media. Secrecy
orders can also bar medical, scientific and other experts from
discussing critical findings. They can also interfere with
resolution of Freedom of Information Act disputes. The mandatory
nature of the orders, the direct involvement of the jJudiciary 1in
granting them, and the threat of contempt if they are violated,
all raise questions about freedom of the press and free speech.



Examples of Secrecy:

ENVIRONMENTAL SAFETY. Secrecy orders can block attempts by
scientists and health officials to monitor hazardous chemicals.
In a confidential settlement, Xerox Corp. paid two families in
Webster, New York nearly $5 million in 1988 in a case alleging
that chemical leaks from a Xerox plant caused cancer and
neurological damage to seven family members. Neighbors 1living on
the same street could not obtain any information about the toxic
hazards they may face. Until a 1989 court decision which released
sealed records to stafe and local health authorities, medical
experts who had analyzed the alleged connection between the
children®s illnesses were not even allowed to share their
findings with the health officials.

MEDICAL MALPRACTICE: Some physicians have effectively avoided
disciplinary charges by their peers because sealed court files
remove all records of civil suits in which the facts would
clearly warrant disciplinary action. 1In the District of Columbia,
for example, records of a 1983 suit alleging that a doctor had
sexually assaulted a patient during a gynecological examination
were sealed after the doctor settled the case and admitted having
a sexual relationship with his patient.

PRODUCT SAFETY:

. PFIZER HEART VALVE: A 1985 report on a defective heart
valve withdrawn from further use in 1986, but still
implanted in some 50,000 people, has been withheld from
the medical community and the public because of
protective orders obtained by Pfizer, 1Inc. Nearly 250
deaths have been caused by the defective valves,
eaccording to Pfizer®s own statements. Pfizer has paid
millions of dollars to settle many lawsuits in return
for secrecy orders.

. BREAST IMPLANTS: In 1989, requests to the FDA by a
public interest group seeking copies of safety studies
of breast-implant material were "denied on trade secret
grounds. Expert witnesses who testified in lawsuits are
under protective orders and cannot reveal what the
manufacturer®s records show about the hazards of
materials in breast implants used by thousands of
women. This 1is an example of how a protective order can
be detrimental to public health and safety.

. AUTOMOBILE FUEL SYSTEMS: A series of suits against
General Motors alleged that the fuel system used in GM
cars built before the early 1980"s presented avoidable
risks of fuel-fed fires. GM systematically obtained
protective orders that successfully kept from public
scrutiny internal documents showing that financial
considerations outweighed safety concerns 1in the design
and manufacture of its automobiles.



Fred Barbee

Retired appliance repair co. owner
Minong, Wisconsin

54

Mr. Barbee®s wife died on April 26, 1988, after her Bjork/Shiley
artificial heart valve broke. The valve was originally implanted
in May of 1982.

Pfizer has routinely sought protective order-; in its heart valve
cases, and has gone to court to try to maintain confidentiality
of thousands of documents related to its heart valves.

Fred Barbee testified before the Dingell subcommittee. He and
his wife were never advised by any doctors about the heart valve
problem. They never read about it in the press. All of the
company®"s settlements were kept confidential, so the media
couldn®t learn about litigation while it was underway. Nearly 10

years after the first Shiley fracture, the Barbees were totally
in the dark.

STATEMENT OF FREDERICK BARBEE
Minong, Wisconsin

My name 1is Frederick Barbee, and 1 believe that secrecy, of
the kind you"re talking about in this conference today, killed my
wife.

My wife, Carol, had a Bjork/Shiley artificial heart valve
implanted in May 1982. About six years later, she collapsed
after doing some yard work. She said she was having trouble
breathing.- and that she thought she was having a heart attack, or
that something might be wrong with her replacement valve. Until

that time, we had never heard that Bjork/Shiley artificial heart
valves would break.

I took Carol to the closest hospital,where, despite

emergency room care, she went 1into cardiac arrest. She was then
rushed by ambulance to a hospital in Duluth, an hour away. She
had open heart surgery in Duluth to replace the valve. By the

end of that surgery, she had suffered so much oxygen deprivation
that she slipped into clinica®" death. After all of the heroic
efforts to save her life, she died about 48 hours after the first
symptoms appeared.

I later discovered several things about her type of heart
valve. I learned that dozens of other valves had fractured over
a period of years before Carol®"s broke, including a number of
them before hers was even implanted. I learned that Shiley, the
company that made them, had not provided any information about
the problem to patients who had the valves. I learned that the
symptoms of a broken valve are like those for a heart attack, and
that most of the people whose valves fractured died as a result.



I learned that many of their families had filed lawsuits against
Shiley, 1Inc., the manufacturer, and its parent company, Pfizer,
Inc. I learned that documents and information obtained in those
lawsuits were never made public because of agreements or court
orders which kept the information secret, i learned that Shiley
had negotiated settlements in those cases that required the
victims to keep their settlements confidential.

I read newspapers and watch television. IT I had ever heard
anything about this problem in the news | would have taken my
wife back to the doctor to see what should be done about it.

Even if she didn*"t have the defective valve replaced, and even if
we couldn®t prevent the strut fracture, having some advance,
information about the problem would have allowed us to plan for

an emergency, and possibly save her life. If I had known what to
expect, 1 would have made arrangements for Carol to be taken to
Duluth, not to our local hospital, because 1 now know that only
immediate open-heart surgery would have saved her life - and our
local hospital didn"t have the capability to perform open heart
surgery. IT 1 had heard anything about valve fractures before
April 24, 1988, we would have had time to reach Duluth, and Carol

might be alive today.

But Shiley wanted this problem kept secret, and they got
their way. I have learned that Shiley knew of problems with the
valve, as early as 1978, yet attorneys, victims® families, and the
public are still struggling to get this information.



Devra Lee Davis, Ph.D.

Toxicologist, presently scholar-in-residence at the
National Academy of Sciences, Washington, D.C.

Professor at Mtv Sinai Medical Center, Dept, of Environmental and
Occupational Medicine, New York City

Dr. Davis suffered a near-fatal anaphylactic reaction to a
prescription drug (Zomax) in 1983, two months before the drug was
withdrawn from the market by 1its manufacturer, McNeil
Pharmaceutical.

Dr. Davis believes that, as a result of secrecy provisions
attached to settlements of lawsuits against McNeil, research on
the effects of the chemical constituents of Zomax has been
inhibited.

STATEMENT OF DEVRA LEE DAVIS, Ph.D.
Washington, D.C.

On January 4, 1983, 1 almost died. The drug I had taken
early that morning for my broken foot, Zomax, had been billed as
the best thing since morphine without narcotics. Within 20

minutes, 1t had nearly killed me.

I am a specialist in toxicology. When my heart began racing
after taking Zomax, | pulled out my bedside copy of the
Physicians® Desk Reference to learn what type of reaction | might
be having. I was relieved to find no warning about a sometimes
fatal allergic response called anaphylaxis. But my pulse soon
soared to 140, and | began to experience that profound sensation
of impending doom and deep dread characteristic of true
anaphylaxis, along with breathing difficulties and gigantic hives
all over my body.

I blacked out and tumbled down a flight of stairs. "Mommy !
Mommy! Are you dead?" my six-year-old cried.

After | was treated at the hospital emergency room, |
learned that a number of patients had experienced violent,
allergic reactions to Zomax and that some had died. Later 1 met
physicians who had survived other traumas with the same drug, as
much as three years earlier. One drove his car off a super
highway and was treated for a heart attack. Another suffered a

punctured lung when his heart was restarted.

The Washington Post, on October 25, 1988, disclosed the
background of the litigation and regulatory processes surrounding
Zomax. This article by Weiser and Walsh detailed how the company
that manufactures Zomax, McNeil Pharmaceutical, deliberately
downplayed the severity of adverse reactions from the drug, 1in
its reports to the Food and Drug Administration, 1in 1its
aggressive marketing campaign, and in its letters to doctors.



Some of the victims of anaphylactic reactions to Zomax -
and some families of those who died - sued McNeil. Two were
physicians who spoke to me about their devastating reactions and
told me that, as a condition of settling their cases, they were
required never to disclose the details of their "lawsuits or talk
about what had happened again. They also agreed not to publish
any reports of their reactions 1in medical journals, which are a
key source of information for doctors to learn about such
reactions. One of these reactions occurred three years before
mine. IfT these warnings had been published, Zomax might well
have been withdrawn from the market before my brush with death.

In order to settle cases, courts repeatedly sealed medical
and scientific records, effectively shutting off access to vital
technical information and preventing scientists from initiating
research projects and from publishing results. In fact, Zomax 1is
an unusual compound for research. It causes cancer in animals at
doses about the same as those that could be taken by humans. It
also produced severe renal disease, psychiatric disturbances and
suicide in people with no previous history of such illness. Most
interestingly, Zomax spawned powerful immunological reactions 1in
people with no previous history of allergic response.

McNeil succeeded 1in having court-ordered secrecy maintained
about such matters and suppressing the publication of information
in medical journals, stifling the free flow of information so
vital to scientific research.

Two former employees of McNeil, one a physician heavily
involved in developing the product, recently filed suit against
McNeil, claiming they were fired in retaliation for arguing for
stronger warnings and earlier withdrawal of Zomax from the
market. Throughout 1its years of litigation, McNeil shielded
these officials from testifying or being deposed in lawsuits,
alleging that information they had was protected under court-
ordered secrecy of prior settlement agreements. After most of
the allergic reaction deaths and other cases had been settled,
they were terminated.

in their public pleadings, these former employees have
disclosed crucial scientific information about the potential of
this drug to kill or produce life-threatening reactions. They
have attached large portions of the company®s records on the
Zomax problem to their complaint in court, to make it a part of
the public record and protect it from the effect of later secrecy
orders.

My interest 1in Zomax, and in the secrecy problem related to

it, goes far beyond the personal level. There is much more work
to be done on this fascinating compound. Zomax differs by one
molecule from Tolectin-DS, which is now one of the most widely-
prescribed pain medications 1in the U.S. We need to know the

extent to which severe allergic reactions are also occurring with
this drug.



The use of legally ordered s2crecy to shield corporate
mistakes is not unique to Zomax, but cuts across all product

liability cases. When there 1is an allegation that a drug 1is
causing injury, the manufacturer 1is not always forthcoming to
researchers with what i1t knows about the problem. Moreover,

attorneys are sometimes prohibited from disclosing company
documents (including test records) which they receive during
discovery. As a result, judicially sanctioned secrecy can
compromise medical research.

A democracy rests on the informed consent of the governed.
Science 1is an inherently democratic institution, fueled by

shared, common information. The practice of secrecy 1in the
courts can result in a failure to tell the public about proven
hazards - endangering lives, perverting science, and ultimately

undermining democracy 1itself.



James Miller

44 years old

Printer

Carlsbad, California

Mr. Miller®s twin sons were severely injured in a 1988 head-on
collision while wearing rear seat lap belts in a Ford Escort.
One died, the other is paraplegic.

The Millers were asked to keep the amount OL their settlement
with Ford confidential. They agreed to do so if Ford would alert
its customers to the need for using rear seat shoulder harnesses,
and provide the harnesses through dealers at a reasonable cost.
Ford refused, so the $6 million settlement was not kept secret.

STATEMENT OF JAMES MILLER
Carlsbad, California

Our new 1986 Ford Escort was equipped with front-seat lap-
belt/shoulder harness combination restraints, and rear seat lap
belts when we purchased 1it. On November 13, 1988, we were struck
head-on by a driver who had crossed the center-line of a road in
our home town of Carlsbhad, California. The front end of our car
was virtually demolished. My wife and 1 suffered broken bones
and bruises, but were saved from more serious injuries by our
shoulder harnesses, even though we were in the front of the car,

where most of the damage occurred. However, our 1ll-year-old twin
sons, James and Richard, secured only by rear lap belts, both
sustained broken spines, and James had a cervical injury. James

died, and Richard was left a paraplegic.

We sued Ford for not providing shoulder harnesses for the
rear seats. Ford offered to settle our case if we would agree to
keep the amount of compensation a secret.

We told Ford that we would agree to such a request only if
Ford would send a letter to every existing pre-1990 Ford Escort
and Mercury Lynx owner, advising them of what Ford had known for
20 years: that properly installed 3-point shoulder harnesses
clearly protect passengers better than lap belts alone. Our
attorney obtained an internal Ford document which said that. We
also asked Ford to make kits available to dealers to install
shoulder belts, for a reasonable cost, in the anchor points which

are already required by law in all post-1972 automobiles. We
asked for that because we found that Ford dealers did not have
the parts needed to install shoulder belts for rear seats. They

cost an extra $12 per belt when installed at the factory.
(European Escorts are required by law to have shoulder harnesses
installed before sale.)



Ford refused to agree to those conditions. We felt then,
and still do, that for us to agree to keep quiet would place us
in complicity with Ford"s own 20-year silence on this subject.
Only by opening this subject to public discussion would we be
making a contribution to safety, so that other families will not
lose their children, or see them severely injured and permanently
disabled, as we have.

Therefore, we refused to accept any secrecy and the case
settled without it.

We are speaking out about this now because the public has to
know two things:

1. The public should know that rear seat lap belts do not
provide necessary protection in certain circumstances.
Our family®s present condition shows how devastating
the injuries can be.

2. The public should know that, although Ford never
admitted that its seat belt design was defective, it
eventually treated our case as if a defect had been

proved in court. Ford paid an amount of money that
will support our handicapped son for the rest of his
life.

The public would not know these things unless we spoke out.



Ed Keller

43 years old

Disabled former electrician
Hughesville, Maryland

Mr. Keller was left paraplegic after an incident in September,
1981, in which his Jeep CJ-5 vehicle rolled over when he swerved
to avoid hitting a car in front of him.

Mr. Keller®s case was settled by the vehicle manufacturer, with
the amount not to be disclosed. Mr. Keller believes that this
confidentiality camouflages just how serious injuries resulting
from the Jeep CJ-5 rollover problem were, even from American
Motors®™ perspective.

STATEMENT OF ED KELLER
Hughesville, Maryland

On September 11, 1981, I was driving my CJ-5 Jeep in a line
of traffic, travelling at about 30 mph. A car directly ahead of
me stopped short, and | swerved to avoid it. The maneuver 1 made
is routine in traffic situations, and everybody does it from time
to time. I also assumed that a Jeep could handle an easy
maneuver like that. It wasn"t until 1985 that | learned that
American Motors had known, sinceat least July 1979, that itsCJ-
type vehicles would roll over more easily than regular cars.

My car did roll over, and Ilwas thrown out of 1it. There was
only about $1200 in damage to mycar, but |1 suffered a spinal
cord injury, and now need braces and crutches to walk. Only
through long, painful rehabilitation was | able to avoid
permanent-confinement to a wheelchair. Before 1 was injured |
worked as an electrician. Now I am completely unable to earn a
living.doing the only kind of work I am trained to do.

I sued American Motors 1in 1982. After about two years of
investigation and discovery, American Motors offered to settle my
case two weeks before trial, if 1 would agree to keep the amount

of compensation secret.

Since 1988, I have been a volunteer at the National
Rehabilitation Hospital. I volunteer one day a week 1in the
occupational therapy department. I help the therapists with
spinal cord injury victims like myself, encouraging patients not
to give up hope and to try to get out of their wheelchairs.



I beat the giant that hurt me. Being

To me, my case means
|

involved in the case was extremely hard on my family and me.
really want to show, 1in public, what American Motors did wrong.

For me not to talk about compensation means no one will know just
how serious my case was, even from American Motors®™ perspective.

I have a family to support, and that"s why 1 agreed. There was
also a lot of pressure from American Motors to agree to secrecy.
I"ve done my best to put the 1incident behind me and move ahead
with my life, but the secrecy part of it still grates on me.
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STATE OF 9>R,HODE_ ISLAND

IN CENERAL ASHVRLY fussed hf tiovie
JANUARY SESSION, AD. 1990 (7 - r- 907)
(~Iss*d eT«*»Ef 91-c
AM ACT

RELATING TO CALEES CGF ACTIONS ({, -a t-
90-H 8522 BUwar®**0O . O tftef
Introducsd by: Regs. Teitz, Boyle, (1-71-fo

Bramley, Gaschen sad Frledsmann
Pete Introduced: February 7, 1990 Stss/mS

Referred To: Committee on Judiciary

It is enacted by che Ceneral Assembly es followst
FCTON 1. HRIER 9-1 CF THE (ANERAL LA ENTITLED "CAUBES OF
ACTION' IS HEREBY AMENCED BYADDOIME THERETO THE FOLLOAING - SECTION
9-1-50. Awvailability of information in product liability ac-
tions. — (a) Nb court may enter an order in a product liability ac-
tion involving a product distributed in commerce that forbids any
person from making any document or ocher information which is obtained
in discovery and which is reasonably related to design specifications,
8 performance standards, warranties, warnings and instructions or any
9  other matter related to Che sefety of any product distributed in com-'!
10 merce available to:
11 (1) a federal, state or local regulatory agency, law enforcement
12 agency or legislative or judicial body if the agency or body has
13 regulatory, law enforcement, legislative or adjudicativeresponsibil-

14 icy with respect to Che product and if the agency or body states in

&

writing to such person before such document or information is mads

&

available that is has procedures in place to prevent Che unauthorized

17 disclosure to the public of trade secret information! or
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(2) any person wh the person reasonably believes:

(A)Nis *n attorney duly licensed to preccice lew in * sc«ce or
chc Discricc of Coluabie; and

(B) is representing a person with a produce liability claim which

involves * product of the same type, brand or model involved in the
product liability action of the person furnishing che document or
information, for use in connection with a product liability claim.

If a document or information is made available under paragraph
(1) to an agency or body, opposing, counsel shall be notified of the
face not later chan five (3) days after it is made available.

(b) In a product liability action involving a product distributed
in commerce, N0 person mey request as a condition to cooperating with
discovery or to the settlement of chc action chat che claimant or che
claimant's accorney agree:

(1)to recurn or destroy documents related in any way to che ac-
cion if che claimant or che claimant's attorney has agreed in wricing
to be bound Dby an order encered with respect to che document and be
bound by che jurisdiction of che court entering che order;

(2) in che ease of an accorney, not to represenc any ocher claim-
ant in any action similar to che product liability action or any
claimant in any ocher product Liability action against any oe che
defendants in tha produce liability action) and

(3) to any terms that uould violate tha restrictions on court
orders in subsection (a) of this subsection.

(c) Hb court aey enter an order requiring any claimant or claim-
ant's actornay cn return or descroy any document related in any way to
a product liability action involving a product distributed in commerce
if such person has agreed in wricing to continue to be bound by a
valid confidentiality order.

f  SECTIO*X3 This act shall take effect upon passage.

sanoji- Modocunrentsor-o+her
provided pU]rSUdryf- -tv-fhis section

DCT614]
fO rp ~O0ld‘d,ntCH1 Or



L EXELANATION

V  BY THE LEGSLATIVE GOUNJL
a
ANACT
FELATING TO CALBSS GF ACTIONS

1 This act would prohibit gag orders by courts on information

relating to defective products discovered in civil litigation to

N

government agencies or attorneys handling product liability cases

involving a product of the same type.

w M w

The act would (Aka effect upon passage.

DCT6143
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SECOND REGULAR SESSION

HOUSE BILL NO. 1139

85TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVE GRAHAM.
Pre-filed December 27,1989 and 1000 copies ordered printed.

DOUGLAS W. BURNETT. Chief Clerk
2524-1

AN ACT
Relating to the disclosure of discoverable materials.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section 1. A protective order issued to prevent
2 disclosure of materials or information related to a
3 personal injury action or action for wrongful death
4 produced in discovery in any cause shall not prohibit
5 an attorney from voluntarily sharing such information
6 or materials with an attorney involved in a similar or
7 related matter, with the permission of the court, after
8 notice and an opportunity to be heard to any party or
9 person protected by the protective order, and provided
10 the attorney who receives the material or in. rmation
11 agrees, in writing, to be bound by the terms of the
12 protective order.

Section 2. An agreement between the parties of a
2 lawsuit to keep the terms of any settlement confidential
3 shall not be binding on the parties unless the court so
4 orders. An order to keep the terms of a settlement
5 confidential shall be issued only upon motion of either
6 party and a finding by the court, based on clear and
7 convincing evidence, that confidentiality is needed to
8 protect one or more of the parties to the suit and the
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11
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public interest will not be harmed. An order issued
pursuantto this section shall notbaran attorney or party
to the cause from voluntarily sharing with another any
materials and information gathered during discovery or
otherwise during the preparation or investigation of the
case provided such information or material does not
disclose the terms of the settlement agreed to by the
parties.
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1989 RECONVENED SESSION REENROLLED
VIRGINIA ACTS OF ASSEMBLY - CHAPTER

An Act to imend the Code of Virginia by adding a section numbered 8.01-420.01, relating
to protective orders; disclosure of discoverable materials and inform ation.

IH 1581]

Approved

Be it enacted by the General Assembly of Virginia:
f]_"That the Code of Virginia is amended by adding a section numbered 801-42001 as
oliows:

§ 8.01-420.01. Limiting further disclosure of discoverable materials and information;
protective order—A. A protective order issued to prevent disclosure of materials or
information related to a personal injury action or action for wrongful death produced in
discovery in any causeshall not prohibit an attorney from voluntarily sharing such
materials or information with an attorney involved in a similar or related matter, with the
permission of the ~court,after notice and an opportunity to be heard toany party or
person protected by the protective order, and provided the attorney whoreceives the
mgterial or information agrees, in writing, to be bound by the terms of the protective
order.

B. The provisions of this section shall apply only to protective orders issued on or
after its effective date.

President of tbe Senate

Speaker of the House of Delegates

Approved:

Governor
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A bill to be entitled
An act relating to eh* concealment of public
hazards; eraating s. 69.081/ P.S.; providing a
definition; providing thee a eourt may not
enter a judgment which conceals a public
hazard; providing that certain coneraeta or
agreements are void; providing standing Cor
certain persons; providing for an action for
declaratory judgment; providing an effective
date.

Be It Enacted by the Legislature of the State of riorida:

Section 1. Section 69.011/ Florida Statute!/ is
created to read;

69.011 Sunshine in Litigation; Concealment of Public

Hazards Prohibited.—

(1) This section may he eited as the "Sunshine in
Litigation Act."

(2) As used in this section, "public hazard" means an
instrumentality/ including but not limited to any device/
instrument/ person, procedure/ product/ or a-condition of a
device, instrument/ person, procedure or produet, that has
caused and ia likely to cauce injury.

(3) Except pursuant to this section, no court shall
enter an order or judgment which has the purpose or effect of
concealing a public hazard or any information concerning a
publie hazard, nor shall the court enter an order or judgment
which has the purpose or effect- of concealing any information
which may be useful to members of the public in*protecting

278
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themselves from injury which may result iron the public
hazard.

(4) Any portion of an agreement or contract which has
che purpose or affect of concealing a public hazard, any
information conceming a public hazard, or any information
which may e uaeful to members of the public in protecting
theaaelves froa injury which may result froa the publie
hazard, is void, contrary to publie policy and may not be
enforced.

(5) Trade teereta as defined in s. 681.002 whieh art'
not pertinent to publio hazards shall be protected pursuant to
chapter 689.

(6) Any substantially affected pereoa, including but
not limited to representatives of news media, haa standing to
contait an ordar, judgment, agreement or contract that
violataa this taction. A person may contest an ordar,
judgment, agreement or eontrect that violatas this section by
motion ia the court that entared the order or judgment, or by
bringing a declaratory judgmant action pursuant to ehaptar 36.

(7)  (Tpon motion and good cause shown by a party
attempting to prevent disclosure of information or materials
which have not previously been disclosed, including but not
limited to alleged trade secrets, the court shall azamine the
disputed information or tutorials In camera. If,tha court
finds that tha information or materials or portions thereof
consist of information concerning S publie hazard or
information which, may be useful to members of the public in
protecting themselves from injury which may result from a
public hazard, the court shall allow disclosure of the
information or materials. 25 allowing disclosure, the court
shall allow disclosura of only that portion of tha information !

278
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or matarlala nacessary or uaaful to tha publie regarding tha
public hazard.

Section 2. Thia ace ahall taka iffact July 1, 1990,
and ahall apply to cauaaa of action accruing on or after tha
affective data.
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SENATE BILL NO. —*11

THIS ACT originated in tha Senate; itwas passed by tha Senate on

ENROUJNO CLERK

PASSED thaHouaaof Reprceantedvee anr M*I 28 19,0

sw E aw iOR THE RIRRESeNTATTVEa

CLERK, HOUSE OR: MTVKS AND
EX?ORIBCtO ENROLLING

APPROVED

PILED In Office of tha Secretary of State on

JIM SMTTH
SECRETARY OR STATE
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L Abill to be entitled
An act relating to tha conctalmant of public
hazards) creating s. 69,081, F.S.; providing a
definition) providing that a court may not
enter a judgment which conceals a public
hazard; providing that certain contracts or
agreements are void) providing standing for
certain persona) providing for an action for
declaratory judgment) providing an effective"
date.

Be Zt Enacted by the Legialature of the State of rlorida:

Section 1. Section 69.011, rlorida Statutae, is
created to readt

69.011 Sunshine in Litigation) Concealment of Public
Hazards Prohibited.—

(1) This section may ba cited as the “Sunnhine in
Litigation Act."

(2) As used in thia section, "public hazard" means an
inatrumantality, including but not limitad to any device,
instrument, person, procedure, product, or a-condition of a
davica, instrument, person, procedure or product, that haa
cauzed and is lifcaly to causa injury. g

(3) Except pursuant to this section, no court shall
entar an order or judgment which has the purpose or effect of
concealing a publie hazard or any information concerning a
publie hazard, nor shall the court enter an order or judgment
which has the purpose or effect of concealing any information
which may be useful to members of the public in protecting

278
r
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SB 278 Second Engrossed

thsmselve* froa injury which may result from tha public
hazard.

(4) Any portion of an agreement or contract which has
tha purpoaa or effect of concealing a publie hazard, any
information concerning a public hazard, or any information
which nay be uaaful to members of tha public in protecting
theaialvea froa injury which may raeult froa the public
hazard, ia void, contrary to public policy and may not be

9 enforced.

10 (5) Trade eecrete aa defined in s. 688.002 which are'
11 not pertinent to publie hasarda ahall be protected pursuant to
12 chapter 638.

13 (6) Any substantially affected person, including but
14 not limited to representatives of news media, has standing to
15 contest an order, judgment, agreement or contract that

is violates this section. A person may contest en order,

17" judgment, agreement or contract that violates this aebtion by
18 motion in the court that entered the order or judgment, or by
19 Dbringing a declaratory judgment action pursuane to chapter B,
20 (7) Open motion and good cause shown by a party

21 attempting to prevent disclosure of information or materials
22 Which have not previously been disclosed, including but not
23 limited to alleged trade secrete, the court shell examine the
24 disputsd information or materials in camera. Zfthe court

25 finds that tha information or materials or portions thereof
26 consist of information concerning & public hazard or

21 information whieh. may be useful to members of tha public in
28 protecting themselves froa injury which may result froia a

29 public hazard, the court shall allow disclosure of tha

30 information or materials. If allowing disclosure, the court
3L ahall allow disclosure of only that portion of the information |

. 2 _ 278 .
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or material* necessary or useful to the public regarding the
public hazard.

Section 2. This ace shall taka effect July 1, 1990,
and shall apply to causes of action accruing on or after the
effective date.

278
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TEXAS RULES 07 CXVXL PROCEDURE
Adopted by the supreme Court of Texes, April, 1990;

Effective September 1, 1990

Rule 76a. Sealing Court Records
1. Standard for sealing Court Records. Court records may
not be removed from court files except as permitted by statute or
rule . No court order or opinion issued in the adjudication of a
case may be sealed. Other court records, as defined in this rule,
are presumed to be open to the general public and may be sealed
only upon a shoving of all of the following:
(a) a specific, serious and substantial interest which
clearly outweighs:
(L) this presumption of openness;
(2) any probable adverse effect that sealing w ill
have upon general public health or safety;
(b) no less restrictive means than sealing records w ill

adequately and effectively protect the specific interest

asserted.
2. Court Records. For purposes of this rule, court records
means:
(a) all documents of any nature filed in connection with any
matter before any civil court, except:
(1) documents filed w ith a court in camera, solely for
the purpose o f obtaining a ruling on the

discoverability of such documents;

(2) documents in court files to w hich access s



otherwise restricted by law?
v(3) documents filed in an action originally arising
under the Family Code.

(b) settlement agreements, not filed of record, excluding a Il
reference to any monetary consideration, that seek to
restrict disclosure of information concerning matters
that have a probable adverse effect upon general public
health or safety, or the adm inistration of public office,
or the operation of government?

(c) discovery, not filed of record, concerning matters that
have a probable adverse effect upon the general public
health or safety, or the administration of public office,
or the operation of government, except discovery in cases
originally initiated to preserve bona fide trade secrets

or other intangible property rights.

3. Notice. Court records may be sealed only upon a party's
written motion, which shall be open to public inspection. The
movant shall post a public notice at the place where notices for

meetings of county governmental bodies are required to be posted,
stating: that a hearing w ill be held in open court on a motion to
seal court records in the specific case; that any person may
intervene and be heard concerning the sealing of court records; the
specific time and place of the hearing,; the style and number of the
case; a brief but specific description of both the nature of the
case and the court records which are sought to be sealed; and the

identity of the movant. Im mediately after posting such notice, the
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movant shall file a verified copy of the posted notice with the
clerk of the court in which the cas® is pending and with the Clerk
of the Supreme Court of Texas.

4. Hearing. A hearing, open to the public, on a motion to
seal court records shall b® held 1in open court as soon as
practicable, but not less than fourteen days after th® motion is
filed and notice 1is posted. Any party may participate 1in the
hearing. Non-parties may intervene as a matter of right for the

limited purpose of participating inthe proceedings, upon payment
of th® fee required for filing a plea in intervention. The court
may 1inspect records 1in camera when necessary. The court may
determine a motion relating to sealing or unsealing court records
in accordance with the procedures prescribed by Rule 120a.

5. Temporary Sealing Order. A temporary j&ling order may
issue upon motion and notice to any parti have answered in
the case pursuant to Rules 21 and 2la, upon a showing of compelling
need from specific facts shown by affidavit or by verified petition
that 1immediate and irreparable injury will result to a specific
interest of the applicant before notice can be posted and a hearing
held as otherwise provided herein. A temporary sealing order shall
set the time for the hearing required by paragraph 4 and shall
direct that the movant immediately give the public notice required
by paragraph 3. The court may modify or withdraw any temporary
order upon motion by any party or intervenor, notice to all
parties, and hearing conducted as soon as practicable. |Issuance of

a temporary order shall not reduce in any way the burden of proof
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of a party requesting sealing at the hearing required by paragraph

4 -
6. Order on Notion to Seel Court Records. A motion relating
to sealing or unsealing court records shall be decided by written
order, open to the public, which shall state: the style and number
of the case; the specific reasons for finding and concluding

whether tha showing required by paragraph 1 has been made; the
specific portions of court records which are to be sealed; and the

time period for which the sealed portions of the court records are

to be sealed. The order shall not be included in any judgment or
other order but shall be a separate document in the case; however,
the failure to comply with this requirement shall not affect its

appealability.

7. Continuing Jurisdiction. Any person may intervene as a
matter of right at any time before or after judgment to seal or
unseal court records. A court that issues a sealing order retains
continuing jurisdiction to enforce, alter, or vacate that order.
An order sealing 0r unsealing court records shall not be
reconsidered on motion of any party or intervenor, who had actual
notice of the hearing preceding issuance of the order, without
first showing changed circumstances m aterially affecting the order.
Such circumstances need not be related to the case in which the
order was issued. However, the burden of making the showing
required by paragraph 1 shall always be on the party seeking to
seal records.

8 . Appeal. Any order (or portion of an order or judgment)
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relating to sealing or unsealing court records shall be deemed to
be severed froa the case and a final judgment which may be appealed
by any party or intervenor who participated in the hearing
preceding issuance of 3uch order. The appellate court may abate the
appeal and order the trial court to direct that further public
notice be given, or to hold further hearings, or to make additional
findings.

9 . Application. Access to documents in court files not

defined as court records by this rule remains governed by existing

law . This rule does not apply to any court records sealed in an
action in which a final judgment has been entered before its
e ffective date. This rule applies to cases already pending on its

e ffective date only with regard to:
(a) all court records filed or exchanged after the
effective date;
(b) any motion to alter or vacate an order restricting

access to court records, issued hefore the

effective date.

* kK k k %

APPLICABLE PORTIONSOF RELATED RULES
Rule 166Db "Forms and Scope of Discovery; Protective Orders;

Supplementation ofResponses

9. Protective Orders. On motion specifying the grounds and
made by any person against or from whom discovery is sought under
these rules, the court may make any order in the interest of

justice necessary to protect the movant from undue burden,
unnecessary expense, harassment or annoyance, or dinvasion 0 f
personal, constitutional, or property rights. Motions or responses
made under this rule may have exhibits attached including
affidavits, discovery pleadings, 0or any other documents.

5
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Specifically, the court's authority as to such orders extends to,

although is not necessarily lim ited by, any of the follow ing:
1

a . ordering that requested discovery not be sought in whole

or in part, or that the extent or subject matter of discovery bhe

lim ited, or that it not be undertaken at the time or place

specified.

b . ordering that the discovery be undertaken only by such
method or upon such terms and conditions or at the time and place
directed by the court.

C. ordering that for good cause shown results of discovery bhe
sealed or otherwise adequately protected, that its distribution be
[im ited, or that its disclosure be restricted. Any order under
this subparagraph 5(¢) shall be made in accordance w ith the
provisions of Rule 76a with respect to all court records subject to

that rule.

Rule 120a. special Appearance

3. The court shall determine the special appearance on the
basis of the pleadings, any stipulations made by and between the
parties, such affidavits and attachments as may be filed by the
parties, the results of discovery processes, and any 0oral
testimony. The affidavits, if any, shall be served at least seven

days before the hearing, shall be made on personal knowledge, shall
set forth specific facts as would be admissible in evidence, and
shall show affirm atively that the affiant is competent to testify.

Should it appear from the affidavits of a party opposing the
motion that he cannot for reasons stated present by affidavit facts
essential to justify his opposition, the court may order a
continuance to permit affidavits to be obtained or depositions to
be taken or discovery to be had or mak© &uch other order as is
just.

Should it appear to the satisfaction of the court at any time
that any of such affidavits are presented in violation of Rule 13,
the court shall impose sanctions in accordance with that rule.

* k k % %

for further information contact: Justice Lloyd Doggett
Supreme court of Texas
P. 0. BOX 1224S
Austin, 1z 7S711
512/40-1344
Ada. Asstt Virginia Smith
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1 Grace accepted the school district's tender of

defense of the public records act claim.

2. _The school district did not oppose Grace's mo-

tion.

3. AS 09J5.110 provides:

Unless specifically provided otherwise the
books, records, papers, files, accounts, writ-
ings, and transactions of all agencies and de-
partments are public records and are open to
inspection by the public under reasonable
rules during regular office hours. The public
officer having the custody of public records
shall give on request and payment of costs a
certified copy of the public record.

AS 09.25120 provides in part:

779 PACIFIC REPORTER, 2d SERIES
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Every person has a right to inspect a public
writing or record in the state, including public
writings and records in recorders' offices ex-
cept (1) records of vital statistics and adoption
proceedings which shall be treated in the
manner required by AS 1850, (2) records
pertaining to juveniles; (3) medical and relat-
ed public health records; (4) records required
to be kept confidential by a federal law or
regulation or by state law. Every public offi-
cer having the custody of records not includ-
ed in the exceptions shall permit the inspec-
tion. and give on demand and on payment of
the legal fees therefor a certified copy of the
writing or record, and the copy shall in all
cases be evidence of the original.
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= ) 1 statutory disclosure requirements by

agreeing to keep the terms of a settlement
agreement confidential. Under Alaska
law, a confidentiality provision Buch as the
= one in the case at bar is unenforceable
because it violates the public records disclo-

t_ .- . - sure statutes.4
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4. The court may also consider the interest of @ adverse effect Uj)on the finances_of the govern-
third ;fJarty In preventin d|sc|osur?. _Compare  ment unit," AS 44.6210(c)(l). The purpose of
City of Kehal, 642 P-2d at 1323-24 (privacy and  the open. meetings act is to assure that govern-
regutanon, interests of gersons Whose,emploiy- ment units transact business openly. The peo-
D MO e el b USRS g et ek e, i
with Doe v. Alaska Superior Court, 721 P.ZA,617, noet pk°nV§3J, © Agchf(,% altzt(a?(?)lf (h%,m%gﬂr{ﬂﬁy
g%‘én(l/'r\llgsﬁ 16?(%?& !e'mdtr:g‘(%ig’t(gg““\ﬁeb ié“’(':'g € that the district may discuss a proposed settle-
p ment in closed session, the an specifically pro-

ments) ~ hibits takin% ) action during’ executive ses-
5. The school district also argues that the public ~ sion.  AS 42.62]10(b); see also City of Kenai,
meetings act, AS 44.62J1P-42.62.312, authorizes 642 P.2d at 1326 n."29. The open meetings

confidential seftlement agreements because it requirement is intended to further the same
permits a ?ubhc body to"discuss In executive ~ purpose as the public_ records disclosure stat-

ters “which would clearly have an  Utes, oo« to decimate iL
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6. AS 2210020(g) provides: Chemicals, 671 P.2d 1273 127576 (Alaska
In case of an actual controversy in the stale, 1983); Alaska R-Civi. 54(b).
the superior court, upon the filing of an ap-
propriate pleading, may declare the rightsand 8. Federal jurisdiction in the litigation between
legal relations of an interested party seeking Grace and the school district was based on di-
the declaration, whether or not further relief versity of citizenship. Therefore, Alaska law
is or could be sought- The declaration has goveme] the substantive legal issues even
the force and effect of a final judgment or though the case was removed to federal oourt.
decree and is reviewable as such. Further Erie RR. Co. v. Tompkins, 304 U.S. 64, 78-80, 58
necessary or proper relief based on adeclara-  5.c| 817, 822-823, & I_Ed. 1188 (1938).
tory judgment or decree may be granted, after -
reasoneble notice and hearing, against an ad- g gee DR 7-106(B)() (lawyer shall disclose
verse party whose rights have been deter- "lllegal authority in the controlling jurisdiction
rmined by the judgment. known to him to be directly adverse to the
7. A Civil Rule 54(b) judgment is final for pur- position of his client and which is not disclosed
poses of resjudicata.  VerXecs Corp. V. Reichhold by opposing counsel”).
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10. After we issued the order affirming the deci-
sion below, Judge Holland permitted the Daily
News to intervene in the federal case and vacat-
ed the June 20 protective order. Grace appeal-
ed to the United States Court of Appeal, Ninth

779P3d-27
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Circuit, but dismissed the appeal when the cir-
cuit court refused to grant a stay pending ap-
peal. The settlement documents were released

for public Inspection.



April 10, 1992

Federal Express - Saturday Delivery

Honorable Dave Donley

Chairman, House Judiciary Committee
Alaska House of Representatives
State Capitol, Room 120

Juneau, AK 99801-1182

Dear Mr. Donley:

RE: HB 171 - PROTECTIVE ORDER LEGISLATION - OPPOSE

Johnson & Johnson is opposed to House Bill 171 which would sharply curtail the
discretion of judges to issue protective orders in certain civil cases. We urge its defeat
in your committee.

Under current Alaska judicial policy and the Alaska Rules of Civil Procedure, a judge is
authorized to weigh the public’s right-to-know against a civil defendant’s right-to-privacy
and protection from the release of proprietary or embarrassing information. A judge,
when the circumstances merit, may issue a protective order barring the release of
settlement, judgment, or pre-trial discovery information. This sound judicial policy
provides civil litigants assurance that they may litigate and settle a case but still protect
personal, privileged or proprietary information by obtaining a protective order.

Johnson & Johnson, as the world’s largest health care company, is also opposed to
HB 171 for the following reasons:

1. House Bill 171 wili have an adverse impact upon high technology business.

HB 171 would alter this judicial policy by disallowing protective orders in lawsuits
based on the mere allegation that such an order may conceal information
concealing a "public hazard" or that the materials sought to be protected have
"previously been disclosed to the public” in any jurisdiction. These restrictions
could place any party to litigation at the risk of the disclosure of trade secret or
other proprietary information to business competitors. Pre-trial discovery routinely
produces proprietary information of great value to competitors, which is presently
covered by protective orders by agreement of the parties. Such protection is
increasingly important to maintain domestic and international competitiveness.



Honorable Dave Donley 2 April 10, 1992

The bill also ignores many state and federal laws that exist primarily to inform the

public of "public hazards,"” be they product, environmental, or financial. Several
federal agencies, including the U.S. Food and Drug Administration, the Consumer
Product Safety Commission, and OSHA, also regulate product and workplace
safety. HB 171 is therefore totally unnecessary to protect the public from so-
called "public hazards" that, in the case of pre-trial discovery, have not yet been
judicially determined. The effectisto penalize litigants and non-party participants
by eroding their right of privacy without any findings of liability or blame.

Restricting the use of protective orders by mutual agreement would discourage
settlements, protract litigation and increase costs to litigants and the Alaska court
system. The denial of protective orders will force more cases to trial by
encouraging defendants to litigate rather than settle, thereby dramatically eroding
judicial resources. Such a development would harm the business climate.

Thank you for allowing me to convey our thoughts on this bill. Ifyou have any further
guestions, they may be directed to Johnson & Johnson’s ICOM Government Affairs
Manager, Mr. David Shestak, (916) 631-8114 or me at (908) 524-3070.

/jem

CccC:

Sincerely,

Director, State Relations

Honorable Max Gruenberg
Vice Chairman, House Judiciary Committee

Mr. D. Shestak
Johnson & Johnson, ICOM Development Group

Ms. D. Kapsa
Pharmaceutical Manufacturers Association
Sacramento, CA



Pharmaceutical
M anufacturers

A ssociation

STATEMENT OF THE
PHARMACEUTICAL MANUFACTURERS ASSOCIATION

The Pharmaceutical Manufacturers Association (PMA)
represents more than 100 companies that are responsible for the
new prescription medicines discovered and developed in this
country. We appreciate the ooportunity to express our opposition
to  Alaska tfcuse Bill 171, which would" restrict or
eliminate the use of protective orders court orders ensuring
the confidentiality of sensitive, private information, such as
trade secrets or medical records. We believe confidentiality 1is
essential to businesses and corporations engaged in litigation to
ensure that valuable, confidential business information 1is net
revealed to competitors or others who could harm the business or
gain an unfair advantage if armed with the information.

Under traditional rules, courts have discretion to
enter a protective order, ensuring confidentiality, when the
litigant requesting the protective order has demonstrated a need
for 1it. Alaska Hnms Bill 171 Qin=iv would restrict or eliminate this
discretion.

The advocates behind proposals of this type argue that
courts are granting protective orders with increasing frequency
to conceal information about dangerous consumer products or
harmful corporate practices such as environmental pollution.
According to these advocates, the public has a right to know this
information, in reality, if someone has information about a
harmful product or environmental hazard, that information should
be reported to the appropriate governmental agency for action.
Courts are meant to resolve legal disputes, not to act as public
information clearinghouses. The real purpose behind these*
proposals is to allow plaintiffs®™ Ilawyers to share or sell
information from litigation for use in other litigation, thus
perpetuating the litigation explosion and generating additional

contingency fees.

Any attempt to restrict or eliminate protective orders,
and the confidentiality they ensure, will have numerous negative

consequences:

1100 Fiteenth St X\ Wehingon, DC 20006 (202) 335-3400
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Increased Litigation Costs: |If confidentiality cannot
fca protected, litigants will fight every document
request that an opposing party makes for information
that may be sensitive or confidential. This will cause
increased hearings before the court, increased legal
costs to both parties, as well as increased public
costs for the additional court time.

Increased Court Congestion: Confidentiality promotes
cooperation in discovery and private settlement of
legal disputes outside of the courtroom, without
confidentiality, these components of litigation will
end up back before the judge, requiring increased
attention that could have been used to resolve other
cases, consequently, there will be increased court
congestion. This 1s an unjustifiable result in light
of the long delays litigants already face and the
excessive burdens that confront courts due to over—
crowded court dockets.

loss O0Ff Fundamental Litigant. Rightst The right to
privacy and the right to exclusive ownership of private
property are fundamental rights protected by the

Constitution. Both of these rights are lost when
private information becomes public, or a trade secret
is revealed to a competitor. Without the authority to

issue protective orders to guarantee confidentiality,
courts cannot protect these fundamental rights of the
litigants.

Unfair-Treatment of corporate Defendants: Generally,
only corporate defendants possess trade secrets or
other confidential business information that can be put
at risk of unwarranted disclosure during litigation."
Thus, 1if the use of confidentiality is restricted in
litigation, corporate defendants frequently will have
much more at stake and much more to iose than private
individuals. Further, defendants have no choice about
whether to participate in lawsuits. Unlike plaintiffs,
defendants cannot consider whether to risk exposing
highly confidential information before entering 1into
the litigation, consequently, corporate defendants
would be unfairly disadvantaged by a change 1in court
rules such as those proposed.



Perpetuation of the Litigation-Explosion: Various
segments of the plaintiffs®™ bar often package and sell
information obtained from one lawsuit for use 1in other
lawsuits. These aggressive sales and distribution of
discovery and settlement materials stir up copy-cat
lawsuits and generate adverse publicity against a
"target” defendant. Without protective orders, the
packaging and sale of litigation will grow phenome—
nally, perpetuating spurious lawsuits and creating
additional burdens on already overcrowded courts. This
will mean more money for lawyers and more lawsuits and
legal expenses for everyone else.

in summary, PMA believes that protective orders, and
the confidentiality they ensure, are a crucial device in several
components of the litigation process. The rules governing
discovery and settlement operate as a system of checks and
balances designed to ensure that both plaintiffs and defendants
are treated fairly. When the rules give parties free access to
their opponents®™ most sensitive and confidential information,
courts must have the authority to balance this intrusion with a
guarantee of confidentiality. Although both plaintiffs and
defendants have 1important rights at stake, defendants often have
"far more to lose when confidentiality cannot be guaranteed.
Thus, restricting or eliminating the discretion of courts to
protect confidential information will unde mine the delicate
system of checks and balances to the detriment of litigants, the
courts, end the public. Therefore, we respectfully urge that you

vote against Hxse Bill 171.



HB 171: SECRECY OF PUBLIC HAZARDS

House Bill 171 wouldprevent litigantsand courts fromkeeping
infomretion secret concaming %ds to ke public. Fe-
%nrgarzt!;aobfemm ntwill onlyreleaseinformetionabout public
ros toaplaintiffinalansuit ifthere isanagreement tokegp
the informetion secret.  This bill would prevent thet fram
ocouring
Thereare manyexanples of pest cases where defencernts have
mpﬂ%m% xaples incluce cases
where people have been bumed and killed when Bic lighters
failed to extinguish properly or exploded, and cases where
e have been bumed and killed in GV vehidles with
oding ges tanks that could have been altered at a nomirel
aost. There have been cases which involve scout mesters who
sextellyaousetheirsoouts. Aslawnsitsare broughtandsettled
these insist on secrecy &s a part of the settlement.
Thisallons thesoout mesters tokeep their positions andalouse
other children. These hazards should not be hidden fromtre

public.

Cftenadefendant will settlewithaplaintiffandrequirethet the
dbngers uncovered by the plaintiff be kept secret’ VWhen thet
IS a condition of settleent, an inpoverished and injured
plaintiff is not ina position torecuire disclosure. House Bill
171 would prevert the defendant from recuiring thet the
plaintiff keep the public danger secret.

The procedures of House Bill 171 are sinple. If a cefendant
files a motion to keep secret meterials produced in litigation
discovery, the court must deny the motionifthe eterials have
%}d been disclosed or I the eterials concema public

court may not entter any order which hes the effeect
of concealing informretion about a public hezard

TRUBTREPCRT aontirusofromypege 1

lyPaul Gan

H_B ga%?l \{\éauld WM% rtlot partig_s to the
itigation to oppose a S 0 Iscovery
meterials secret if they contain informetion public
hezards. If a court enters an order which coneeals public
hezards, in violation of HB 171, thena person who wes nota
party to the litigation can file a motion to vacate thejucgment
andallowdisclosure of the informretion conceming the public

In a situgtion where there is a privete agreement between a
plaintiffandacefencanttokeepapublichazardsecret, HB 171
would void thet portionof the andallowdisclosure
of the public hezard. Again, HB 171 would allowpeople who
aremtpartg&totkeagreenerttobrgr’%arzwaﬁlm foracout
order allowing disclosure of the pubdlic |

The definition of public hezard in HB 171 includes any
instrurentality that hes caused injury toa person or progerty;
wnlﬂgdewo&, Instruents, persons, procedures, produdts
andconditionsofdevices, instrurments, persans, proceciures, or
prooucts.

LegislationandcourtrulessimilartoHB 171 havealready been
enactedinHorida, NorthCaroline, Mirginia, New York, Texas
and part of Califomia. Similar legislation and court rules are
nowpendingin J4ather staties besices Alaska. Thereisnovalid
public policy resson toallowpublic dangers toremain searet.
Tothecontrary, thisisangpportunity topronote public safety
mmwmpwm toary already-exsting gov-
emmental agendies. 1t is an opportunity to prevent
injuries at nocost to the Alaskan public.

InarecatBarW—Deoerﬂuer 1997) letter to the ediitor, attomey Kenneth Guitsch exoressed the opinion that pessage

of HB 171 wou
W\tdisagree. Thepublichestherighttoknowofproven

Increase costs of litigation and deter settlerrent.
publichezards sothet futureinjuriesanddesthscanbeavoided. Theprospect

of public disclosure of these hazards will induce an eliminetion of these hezards, and an early settlenrent of suits brought against

them Litigation should be reduced, and early settlenents increased.

Asindicated inny last repoart, the Alaska Action Trust strongly
peper on HB 171, written by Paul Cossiren, aswell ssa (
ymmﬁ

are encouraged to contact Ive Kubina.ciirect!

pessage of HB 171 Whet follonsisthe Trust’s pasition

of state developrentsonthe IssLe. Acackrmy mentoers
mknowof their of HB 171, and toask himto pass the

bill out of hiscommittee. He can reached at 835-2111 during the interimand at during legislative session. 1fyouwish
tocomment to us on this issue, please call or wite Paul Cossimen, Debra Gravo at the Trust office, or e,
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SUMMARY OF DEVELOPMENTS ON SECRECY ISSUE

Enacted Legislation:

Horide: The SunshineinLitigation Act, which tookeffecton
July 1,1990, wes the first stete legislation which icentified a
class of dangers topublic healthand andsoughttolimit
the extent towhich they could be ed. The lawforbids
courts fromenteringorderswhichoonceal a“public hezard or
infomretion about a public hezard. Apublic hezard can e a
“‘device, instruent, person, procedure, prooluct, oracondition
of a device, instrument, person, procedure, or procuct thet
causedandislikelytocauseinury. Thestatutealsonrekesany
agreerentorcontracttoconceal apublichezardunenforceable,
and allows the public and the news mediia standing to contest
court orcers or contracts which would conceal pubdlic hezarcs.
Courts are required toallow disclosure of informretion thet is
sougiu to be concealed if the informration might be useful to
menbers of the public to protect thenselves frominjury by a
public hezard

North Carolina:  Legislation of confidential settlements of
suits against the state govermment took effect on July 1,1989,
The statute prohibits government agencies, officials, or em
ployees fromentering into confidential settlements toresolve
suits inconnectionwiththeirofficial duties or responsibilities.

Virginia: House Bill 15821‘heﬁrst|%slatimofitskird,vws
introciced in 1980 by ATLA Bemard Coren, a
memberof theGeneral Asserrbly. It andwessignedby
WWMGMGW uIy_lC]ig& Ita}!li?g}
dtomeys to informretion produced in discovery i

have perissionof thecourt r%ven after ahearing), andif the
atomeyswhowouldreceivethe informetion agreetobe bound
by the termrs of any protective orde.

Adopted Court Rules:

oty Sener Gartaopi a oy cn oo by
ior a policy on iall
and protective orders, effective July 1,1990. The
rule states that such practicesare disfavored andshouldanly be
alloned when it is shown thet there |sar%1|zed right to
secrecy, tht disclosurevwould cause herm and thet secrecy is
inthe public interest.

NawYork: OnFeruary4,1991, New York State’s Adin-
istrative Board of the Courts adopted a newrule (22 NYCRR
Part 216) onsealing of courtrecords incivil actions inthetriel
oouts. The rule took effect on Varch 1 The rule prohibits
sealingofrecoraswithoutaspecificfindingofgoodcause. The
rule directs the court to consiceer the interests of the public as

The Alaska Trial Lawyer— Page 4

viell s theinterests of the perties indetermining whether good
cause hes been shown. “Court records” are defined ws all
docurentsandrecordsofanykindthet are filedwiththederk
Discoveryaterial that isnatfiledwiththederkis unaffected

Texas: In 1990, Texas becae, thefirststate toaddress secrecy
concerms through court rules which took effect on Septenoer
1,1990. TheTexes Courtchosetofocuson theissue
of sealed court records, andadoptedamendments tothe Texes
%@f@%@ooaéxeto&;tgmmm 0cedures

Ing. Thecou Izeda" presuntiono olperress
of all court records, which could be overcoe only lifter a
showing thet a specific, serious and substantial interest in
sealing records outweighs any adverse effect on public health
and ,andthatnolessrestrictivereansthensealingwould
protect the interest. “Court records™ indudes all docuents
filedinacivil action, aswell asunfileddiscovery meterial and
Settlenent agreements thet are not filed but might have an
Sope e ey oo
specific ice, public hearings, efc.
recordss could be sealed under the rewrules, and proviced thet
individuals and organizations not a party to the case could
participate in hearings.

Pending Legislation:

Alabama: The AlabaaTrial Associationissupport-
ing Senete Bill 328, whichisidentical totheHloridalegislation.
The bill is in the Senate Judiciary Committee.

Alaska: House Bill 171 wes introouced onFebruary 27,1991
and is pending in the House State Affairs Conmittee. The hill
utitizes tlie “public hazard" conoept and several procecural
paints of the Horida legislation.

California: The Centter for Public Interest Law; Sacraento,
and the Califomia Trial Lav\?asﬁssou ooiation are sponsaring
Serate Bill 711 The bill would prohibit corfidenti |ty%_ee-
ments, protective orders and settlerent agreeents which
St 0 ekl ey o Sy D Cones o

, and would give any person ng to contest an
orcker, agreement or contractwhichconeealssuchinformration.
Thereare numerousadditional sponsars. Thehillispendingin
the Senate Judiiciary Commttee.

Hawaii: The Hanalii of Plaintiffs’ Attomeys is
supporting House Bill 2019, The bill utilizes the “public
hairard” concept of the Horida Surshire in Litigetion Acl It
alsoenmloys a standard tobe et by those seeking protective




orckrs that is similar to thet used by the Texas court rule
amendments. The bill pessed the House on IVirch 12, but hes
since been deferred until next year.

minois: The lllinois Trial Associationis ing
two identical hills, House Bill 276 and Serate Bill 245. The
hllsarebesedmtfeT%scnﬂmIearrerdTents

Louisiana:  The Louisiama Trial Lawyers Association is
activelysuppartingabill (calledthe SunsnineintheCourtroom
Bill) thet wouldamend Article 1426 of the Louisiana Code of
IClvlsllal?t’rooe(:ire by incorporating the elerrents of the Horida
egislation

IMessachusetts. Twohills have beenintroduced. Senete Bill
77& similar tothe Texas courtruleamendrents, wes heard
the legislature’s Joint Juollczar|)£| Committee on March
House Bill 3775 issimilar tothe dlda&rshlrelnLItlgatlm
Act, but is broader in certain respects. It would appl
dlswteﬂatmsrratuedtoﬁeederIMmepaeﬁ |aI B:
and one potential defendant have natice of the poss
litigation. It\/\wld&ctabllmapr%nfa\uofdlsd&
sureof informretion regarding aprllc andrecplreany
partyopposedtodisclosuretoprove reasonabledoubt
matﬂemfa'rratlmmwldramlpmeptbllcto otect itself
from the hezard.  The House hill wes heard by the Joint
Judiciary Committee on Virch Z27. Nofurther action hesbeen
taker, oneither bill as yet.

NewJersey: Assenbly Bills 3734 and4110were introduced
on Octaber 29, 1990, are essertially identical to the
F|G‘ICh|€gS|atl(]’l y ResolutionNo. 136, introouced
IVBy 24,1990, urges I\MJerseyattormwardwdg&mtto
enterlrtoc raprove seorecy agreements ororcersincivil cases
toy—related Lryamlobath AeseanCan%/FEolutp

0 es

tom'plement reaolutlaw measures are still pendlng

()re%cl)n Oregon Trial Lavwers Associationis suppart
sthatare |nl‘heSenateJudluaryCIJrrmttegelg

Senete Bill 591is smlartoihe\/i inialegislation. ftwould
amend the Oregon Rules of Gvil Procedures to provide that
protective orders in any avil litigation will mt prevernt an
attomey fromsharingi jonandeterialscovered
protective order with an attomey handling a similar or refated
case. Disclosure ey e medeonly by court order, andonly to
attomeyswhoagree tobeboundby the pratectiveorder, but the
courtwould bereguiredto allowdisclosure unless good cause
isshoanby thepratective order’s bereficiary. Senete Bill 580
would prmobtkﬁcmﬁdetﬂal Settlenent agreementsare not
binding Lnlessaaxlrtordersmatﬂ’eyare after findings that
conficentiality is necessary toprotectaparty andthat itwill not
harm the public interest. The bill would also provice that a

confidertial settlenent order does nat bar sharing of informe-
g%attmsolorgasﬂetemsoﬁeseﬁlmeﬁae

Pennsylvania: TwohillsarependingintheHouse. House Blll
ety o, ) pe L
[ itigation, iorelly
non-diisclosure of the amount of settlenvents. House Bill 752
is a sinplified version of the Horida legislation, but hes
additional provisions thet (2) allow prevailing partlm tore-
cover attomey fees, and(2? mekeitamisdenreanor toconceel
apublic hezard intentionally, knoningly orreddessly. Serete
Bill 656, similar to the Horich legislation, is pending inthe
SemteJLdluaryOJmﬂttee

Rhode Island: House Bill 5987, introcuiced in February, hes
been pessed by the I-uBeJLdaaryOJmﬂttee It would
prohibit courts from entering orders against dissamineting
proohct liability litigation docurents (or informetion about
oduct safety and design nretters) to regulators or ather
omeys Itwouldalsopronibit ciscoveryor settlerrent agree-
mentswhichwouldreguireretumor destructionofdocuTernts,
aswdlas notto othervictins of similar
inthe future. The bill is nearly identical toa
bill that Wes pessed overwhelmingly in 1990 but ves
by then Govermor DiPrete after the legislative session
hedended. M. DiPrete was defeated for reelection,

Wisconsin: The Wisconsin Acadermy of Trial Lavwers is
SLpportlngab|IIS|mIar|nprooedreardeffedstomeTe>es
oourt rule amendments.

Proposed Court Rule Amendments:

MChI The Michigan Trial Lawwers Associations hes
ganarrerdrerts %?he Michicgen Court Rules which
Ltlllzethe ic hezard” concept of the Horida Sunshire in

IJtlgatlon :?82 |t|nﬂ1eoa,rtruleoortext Arend-
merts to RJI& 2 t%92310 o(fb) ad 2310 (0 g would add
provisias proh thatwould

cxmeal pljf)llc 'ITnsenJI&sgwem otective arders
and forprodmmofobanerts directed
to parties and norHoarties.

New Jeraey. A passible court rule amendirent to prohibit
orefomrs of secrecy insettlenrents is underconsiceretionby
asuxmmttee of the Givil Practice Committee appointed by

Court to review the rules of civil
1p{grooedm Thenextrulechanges inNawderseyarcscheduled

Septerber 192
antiruedanpece 6
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SECRECY ISSUE

South Carolina: The South Carolina Trial Lavwers Associa-
tionhassubmittedproposedrule tothe South Carolina
Suprere Court thet are icentical to Texas Rule 76a and a
paﬂq;l of a Texas rule on protective orders for discovery
neterial.

Bills Not Passed, 191 Legislative Sessiars:

Arkansas: SeneteBill 838diedincommittee. Thebill utilized

the “public hezard" concept of the Horida. legislation, but

would have applied only to seulement agyreenents and other

and contracts to conceal public hezards. The hill

S0 had a section providing thet it vwould not be construed to

require disclosure of “privete fadts, conceming a netural
person, that are nat pertinent to public hezards.”

Colorado: House Bill 91-1060, besed on the Horida nodkl,
s defeated 6-5 in the House Judiciary Committee inFebru-

ay.

Connecticut: House Bill 7304, based on the Horida legisla-
tion, died inthe House Judiciary Committee withnovote taken.

Hawaii: SeneteBill 1838 whichwessimilartothe Texascourt
rule anmendments but went well beyond any existing rules or
legislation inseveral aress, died in committee. It included a
finding on undesirable effects of secrecy. It would have
_ openness to the public of all court docurments,
discoveryandsettlenentagreenents, whetheror not filedwith
the.court; would have alloved the news media to file standing
to receive natices of hearings on secrecy questions,
andwould heverequiredmeintenance ofapublicfileof secrecy
nations fortheentirestate; anditwouldhaveanardedattomey
fees to any person who substartially prevailed in opposing a
motion to limit public access.

lone: House Bill 294, based on the Texas court rule
amendents, died in the House Judiciary Committee.

Kansas: Serate Bill 104 was defested in the Senete Judiicie
Committee.  The hill substantially duplicated the Hori
Sunshire in Litigation Act but also utilized procedural ele-
ments of the Texas court rule amendiments as to natice and
hearing recuirements. The Kansas Citv Business Jourrdl
published an editorial in support of the bill.

Mississippi: House Bill 87was defeated intheHouse Judici
Committee. ThebillincorporatedelcrmentsofboththeHori
Susnirein Litigation Act (on“fublichezards”) andthe Texas
court rule amendrents (estabolishing a presurmption of open-
ness and procecure for requests to seal court recordk.)
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frampeceS
Montana; House Bill 473, essentially identical tothe Horida
Sursnirein Litigation Act, was passed by the House Judiciary
Gommttee, but wes defeated in the Holse,

Nevada: Serate Bill 373, similartotheHoridalegislation, was
defeated 9-8 by the Judiciary Committee on Apl 30. Thebill
would have given representatives of the news rediia, and the
feceral, state or local goverment standiing to contest court
orckrs thet would conceal apublic hezard. [twouldalso have
required hearings on contested ordkers to be “acvenced s a
nretter of immediiate public interest and concem.”

NewHarypshire: Senate Bill 91, icentical tothe Rnode Island
legislation, wes approved by the Serate on IVirch 14, but was
inthe House on Viy 3

NewMexico: House Bill 865, similar tothe Horica legisla-
tion, wes heard by the House Judiciary Committee on March
7, but wes tabled

South Dekota:  House Bill 1252, identical to the Horidh
Sunshire in Litigation Act, wes reported out of the House
Judiciary Conmttee, but wes defeated in the House, 34-32.

Virginia: House Bill 1206wesintrooucedin 1991 but
lglation It ven s gy 08 Vg Tl Loy
egislation. It wes the Mirginia T
Assodiation, but wes strongly apposed by the Mirginia Chamt
ber of Conmrerce.

\/\lashlrgg;hl House Bill 1320, which wes similar to the
Horich: neinLitigationAct, pessed the Houseon Vbrch
18 but wes not out of the Serate Law and Justice
Committee before the legislative session enced

ALASKA ACTION TRUST
STEERING COMMITTEE

Russell Winner, Chair
IVicheel Soreicker, Vice Crair

John Suddock
Paul Gossimen
Dan Hersley
Jaes Pentlarge
MarcusPaine
Christine Schleuss
Richard Fiedmen
Joe Kalaraarides



TORT BRIEF S

MCHIGAN
IMichigan hes been facing aserious mediical melpractice thregt
this The Serete Republicans have i aZghill

heslf carepa:l@gev\hmmjd provice nmore WItNess
reﬁrlcilorsls dsm:g the statute of limitations, agjust &oz%‘nt&%
genoyfeedli nonseconamicdamegesat
ardprcmdeférganaltencgt?vefwlt -besedadjudicatory process
to the existing avil justice system

OREGON

bill passed the Oregon House by a 564 vote on
31, the Seretewitha -1 vateanJdune ardeslfmggl\%
into law by the govemor. The hill p’d‘lhts corfidential

Settleents by state govermental agenc
without fulw oon'plete dsclosue to 1he ower;tpl the
Settlerent tems, res court authorization of

%]_Sﬁdm'al settlerrems bill becaneeffective October

OHIO

Cout Developments:  The Chio Suprare Court recertly
cr;\ﬂ/?mmedﬂestate’s 1970serectmentofa$200, %Brmduglr
practice cap on non-econaTic dameges in the case
Moris v. Savov. No. 83-1807 (Chio, Aug. 29,1991) holding
the danege limitation violated the Due Process Clalse of the

Chio Corstitution.

qNthiISV\BS lLjr)/ed|nanau:orrobileen:ngleln: and subse-
treated by a neurasurgean, Savoy. Following surgery
y bythedefendart, I\/bmsmaslefq:)aralyzergfrdnﬂe
neck down. During the feckral court trial. Savoy admitted
negl Iea\/lrg cameges as the only isste to be deter-

334{5&/1) $21 million which included an
a/\ard of for pain and suffering.  The defendant
mmoved tolimittheanard forpainandsufferingtothe $200,000

.

The Chio Suprene Court determrined thet the cap violated the
e process dause finding thet no rational besis existed be-
tween the $200,000 darmege cap and nelpractioe insurance
rates. The Court further cited a 1987 Insurance Senvice
Organization (ISO) daim study, the statistical arm of the
InsUrance indLstry, Which found thet savings fromvarious tort

"reforms 'were*arginel tononexistert, " indudinga$250,000
Ca 0N NONHECONOMIC CRIMEGES.

This decision represents a significant step in thet a court of
thlrratejmsdldlmhasrulet? \Aa?/wggestlngthatmerels
no rnexws between tort "'refomd’ ad

OV\EY InsLIrance rates

NEWYORK

Inaprogressive step, the New York legislature eliminated the
requireentthet medical negligencecasesmust firstbeconsic-
ered bya mediical melpractice screening parel prior to ggfgcy
tria during this sse$|cn The legislationbecarre

tive Octaber 1,

FEDERAL LEVEL

IVbre Bills Introduced inthe House, OnOctaber8thandCOctober
Vel T CAcTEr 0 areing dse. reidn

ive ion
systervs for medical melpractice clains were introduced inthe
House and Serete, respectively. Thehills- HR 316ad S
18%- alsocontain isions thet would preenpt statettort lav
and enact unifom medical liability standerds. Neither
hill wes introcuced with any co-sponsarship by Denmooratic
menters. Inthe Serete, S 1836 is the fourth conprehensive
medical melpractice introouced since the start of the
Hirst Session; inthe , HR 316 isthe third There hes
been no S|gn|ﬁc3nt adtion on any of these hills and nore is

presenily scheculed

THE NETWORK CORNER

Are you looking for informretion for a cese? The
Network Corer s here for the use of all

mebers, freeofcharge. Itisaregular featureof Tlie
Aaska Trial La/vyer

informration, subn it your incuiry
to Tne Alaska rial Lamer by mal?(uOr(on
1(12323,§rd’orage Alaska 99510)orby|d13neat

* please limit your natice toS0woras or less
mclu:b I neie and phone nurmber
*wewill list your notice |nthe next issue
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M f\H K YOUK CIftLEMMZ

CONTINUING LEGAL EDUCATION HIGHLIGHTS

Products Liability \Mongful Death Seminar
JT’ILI1992ty
inois

ScnmedbyllllmlsTnal Lanyers

ATLAWinter Converttion
12-16,1992

3oca Raton Resort

Boca Raton, Horida

Medical-Legal %gate Seminar

February 12-16,
\all, Colorado

Smrwedbyl\bnonal College of Advocacy

UPCOMING ALASKAN EVENTS
First day of the second session, 17th Legislature

sy
QarterDeék, Twelve noon
515.00 inclusive

pre
Q.arterDaék
6:00p.m no host cocktails 6:30 pm dinner
gn%ak m[?%ful Qraigspeskingonthetopicofbrai

er: g on C ninjuries.
Mohlght Sun Court Reportlng W|II be denmonstrating “real-
tie” reporting (a.pr ar er’ssteno outline
|S|rrrr)ed|atelytrarslaled|ntoﬂe wordonaconyuter
Screen

Mestering Jury Trials

A seminar by Russ Herman, ATLA past president
IVhy 29,1992

Clarion Hotel

Anchorage, Alaska
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WE APPLAUD
THEIR COMMITMENT

%Nbﬁhleﬁcgh@éﬁ“rtyof Trzlg\lt Lavwer%ardﬁllad@ﬁdlm
norHprofit organizations, are financially depencent
Mnmbamgglnﬁardmﬂ omngxlaﬁTre
nstardAczadelW\Aerefa:l a 540,000 deficit this fiscal

. Gererous contributions thela/\)_szllstedbelolv

> Imecke it possible to maintain both orcpnizations at the
Ievelmtkestakenyearsofmrd\mkardrmreytoattaln

The Academy engeges in meny activities which senve &s
invalugble resources for tegllalrltlff-onented atomeys. The
monthlynewsletter, roundtableluncneons, anddinnernestings
are exceptional verues for the
formretion. The Acadenyisinvolvedinvariouspublicservice
grgarrs\/\hdqcastaposltlve light on the legal profeession,

Law School and the Toy Safety Program
stgfmblnedwmadedlcated mentership

msrmdetmﬁcmerwaforcetored@nwmlnﬁlasleslegal
comunity.

The Trust, the political am of the Acadkeny, represents the
wtereﬂsoﬂmgpneral publicand trial lanyersinduneau The
Trust addresses and monitars meny isstes of inportance,
including workers' corpensation, crininal law; auto insur-
ance, insurance reform fanly law \Aorkplaoesatfety ad
\Aukstodeferdthenmsoftmlrdl\ndd andtoprotect the
civil justice system

of viens and In-

The success ofbath the and Trust is due entirely to
the hard work; perseverance and financial contributions of its
menbers.

Thank you

Winston Burbank IMestas & Schreider
Grant Callow Jim Pentlarge
Charles Coe Laurel Peterson
George Dickson Rice, Volland &Qeason
Pete Ebrhardt Eric Sanders
Michael Hanigan Chris Schleuss
Rick Friedman difford Smith
Lewis Gordon Torrisi & Snyder
Peter Gruenstein John Suddock
Dick Harren Vincert Mitale
Jeff Jefferson BobWagstaff
Kelly, Cossman & Associates Russ Winner



Unjust bill blackmails business

By Mary A. Nordale

A fundanental principle on which
American courts operate Is thet each
case Is unique. Whether the parties Ina
case are at trial or In appeal, the courts
st deal with their claims and circum:
stances alore.

The system Is designed to be fair to
both parties. House Bill 171, Introduced
by the House Judiciary Committee,
would change thet.

This bill provides that d court may
not enter an order or judgment that hes
the effect of concealing a public hezard
or information conceming a public hez
ard. Italsoallons someore who Is ot a
party, a stranger to the case, to contest
theorderorj

A pudic hezard Is an Instrumentality
“that hes caused Injury to a person or
property, and indudes a device, Irstru-
ment, person, procedure or product, and
aocn:iﬂmofadevloe instrument, per-
sm,prooedxeorp’od.;ct

Tlie courts have adopted discovery
rules to assist litigants, before trial, In
acquiring as much information about the
case they are trying as they need in
order tobe suocessful.

These rules work for the advantage of
both parties, sornosurprises occur inthe
courtroom And at trial, the judge hes
the advantage of knowing as much as
poss.ale about the factsand the issLes 0
that he or she can apply the law fairly
and correctly. Thus the decision can re-
flect the general rules of civil behavior
our society endorses.

In the course of the discovery process
a judge may ke required toenter a num
ber of orders either compelling a party
to disclose informmation, or protecting a
party fram having to disclose Informe-
tion thet Is clearly not relevant to tre

Issues. Often a court will order disclo-
sure of Information thet is clearly not
admissible in the case, but thet may
“lead t0” admissible evidence.

By asserting that a public hezard U
Involved, any stranger to the case can
contest the order and require either or
both parties to tum over to the stranger
all of the Information covered by the
order. A judge would be reguired to
meke a determination on whet are
called “ultimete facts" and neans that
the Judge will have determined as the
outcoe of the trial before the parties
ever get toa courtroom

All of this means that an ervironnen-
tal litigation organization, an attomey
Interested In conmencing a case, or
even newspapers can intenvere Ina case
In which a defendant —targeted by the
environmental litigation organizations
or the American Trial Lavwers, for ex-
ample— may be involved to acquiire In-
formation about the defendant and com+
pel a judge to dictate the outcomre of a
case before It can be tried.

This bill would destroy the courtroom
as a place In which to settle disputes. It
wvould lead to a system of blackmail
against target defendants, especially
natural resource-based Industries.

All a plaintiff would have to do Is
write a letter to his target defendant al-
leging Injury because of a public hazard.
The defendant would know thet the
choice la to settle out of court or defend
against the plaintiff and any other per-
son who wented Inforration about the
defendant’s business.

Because the costs of tryinga case can
be enomous, the target defendant may
very well determine thet peace with the
plaintiff — even If the plaintiff does not
have a b od case and would not win —
may be less expensive thena defense.

What business In Its right mind would
warnt to establish Itself In Alaska know-
ing that It faces this kind of blackmail?
What business In Alaska already estab-
lished can survive? Chewron hes shut
donn Its refinery on the Kenai Peninsu-
la, slating that O cause lathe regula-
tory climete.

We have toet Jobs and a significant

of Alaska’s Corsider
Biet Wod: Peppen I FBL7L prcses
Even the local hardware store would
nave to reconsider the advantages of
staying inbusiness.

MaryA MMW a a M M n, kxrm r
I'aWtaft US.Anom sy an ﬂ (A ftricltn ot-
Wy In Frghv C%rmanrﬂr
SaventM, now InprtM llp rtcfte* In Jurm u. O pn-
« axpnsssd in TtU ng § do Mnocm -

tm tddontt nctnc-

=Q tVtrm

Legislation exposes secrets

By Michael J. Schneider

It hes been obsened that
American Industry Is motivated
by little more than norey. The
“bottomline” Is not the anly line,
but it's the only line that seems
to get much attenttion. While thla
approach hes provided us with
industrial superiority, a high
standard  of

living, ad
considerable
hope for the
future, It
carries with
It sometragic
and avoidable
conse-

QueNces. )

If the cost  Schneider
to the particular business or In-
dustry of correcting a product
defect or & dangerous design Is
greater than the berefit to that
Industry or busiress, then the
prablem goes upremedied. Cor-
porate wongdoers continue to
reap the nonetary berefits of
their dangerous products, while
people, their families ad the
public bear the burden. Few per-
ceive this redlity as keenly as
T
to mai
Injured against the giants of
American| .

One of aur greatest frustra-
tios as plaintiffs’ attomeys Is
that we are frequent and urwill-
ing participants In the conspir-
acy of silence that surmouncs liti-
gation over publichezards.

The cosuming public ad
government regulators are kept
unaware of products,
safety violations and predatory
business practices because of the
widespread practice of meking
settlements and facts, dotained
in the course of Iiﬁgatim, secret
from all but the parties to the
case

The corflict arises very (Im-
ply. Cur first duty ts to our Indi-
vidual client’s Interests. When a

steps (or on appeal after a
favorable verdict), lilence lacus-

tomarily cemenced by the

Plaintiff and plaintiffs coun+
sel are conpelled to promise
that they will not disclose the na-
ture or tens of the settlerent
reached, nor the facts dbtained
or disclosed during the comw of

the lansuit A meimed and In-
jured plaintiff rarely declines a
fair settlement offer to hdd aut
for the "public’s right to know."

Most of us In the same circum:
stances would nmeke the sare
decision. Unfortunately, the con
sequence Is that the most hide-
ous and widespread misconduct
and public danger remains ie-
cret, while the judicial system
pays an outrageous price pro-
cessing claims. This is because
each new plaintiff must replow
the same ground In order to oo
tain the facts and circunstances
necessary todevelop their case.

Many meritorious cases are
not prosecuted because of theex-
pense and difficulty Involved

misconduct goes un
punished and consurrers are left
without the infonmation they
need to pronote the safety of
their families.

Fortunately for all of s, d
mowe Is afoot to end this conspir-
acy of silence. The House Judici-
ary Committee, under the lead-
ership of Rep. Dave Donley, hes
Introduced House Bill 171 That
legislation Is In the process of
meking Its way through the
House of Representatives and Is
currently before the ’ louse State
Affairs Committee.

While this bill may be subject
tocriticism because It doesnt go
far enough, it will alter Alaska's
public palicy In favor of the conr
sumer and In favor of openness.

This bill needs.our support to
ensure thet corporate wongdo-
ers will be unable to hide their
rmisconduct behind a check at the
courthouse steps.

Support for this legislation can
be easily expressed. Your local
legislative Information office will
be heppy to send d short public
opinion message to your legisla-
%s ﬁ%g toDoﬂ’\et entire legislature

it today. Opposition

from the Insurance Industry, the

autonotive Industry and  the

pharmaceutical Industry Is al-

ready being heard in Juneau.

Now let them hear from us, the
public consuner.

Mlctmle.Scn rm dtrd tomnsrcnafr-
mm otAJmtktA cton bust a oormvrn*
of Irlsl Itw yon oppodng rw ductioct d
pU nittfti ligntttnd othstctunpM int*
CM fustic* tytttm . O plniono = T tm tg
In Tstdng @ Stand do notnscm sstity n -
A tettfw sd M tlposition o f Th* Anchot-
<0 Times.
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Sealed out-of—court settlements leave public Indark

1){B:‘fRB'\I@IEGEL o
WWWTTIL - There is a noment
J recurs with disheartening regu-
larity for Barbara Arbudde.
wl’ It conmes during her conversations
mwith worren who, like her, have sur-
\n\/edfaultyPapS"rBarsamdsajy
cervical cancer.

Just célaSIyAmJ uckle is nodding sym:

n toa

e
as sreis S S is
afilmofn cx/\nlfeﬂ?éjy o
eyes
narroning, with guestions: So where
;Were your Pap smears dore? Do
JJ«nNaryﬂm(rjg my lab?
many tests dyou have? How did

case?
B e hes talked in general
tems on national televlsctﬂ Ea%
rams about problens wi

g sears. She has testified before a
us. Seratesboomnﬁee She hes
canei tirelessly for what she
calls “the public's nght t know."
But de is Lmbletoarsmrthasa

|I0d<| | justcantt.
%\% ; price Arbuckle paid in

agrearg toa szzble out-of-court set-
terrent of.her lansuit against two
laboratories thet she said misread
her Pap smear results. In @«:hange

for avoiding an expensive, dranvnout

al,Arbuddeagreedruu)lcbnufP/
the labs publicly, or discuss detai
of her case, orI sclosel%damm

she ad her lawyer gathered
problerrs with other

about the labs'

patients’ Pap smears. In fact, she
agreed to let rmost of the court rec-
ords of her suit be sealed firampublic

view.
Tt ret that deal," Ar-
1 a state | jslative

I|ves - Lives would be saved if peo-
\Mth those wards of pudlic re-
e joined a nounting
r‘ﬂnoml backlash against sealed set-
tlerents and protective
which over the pest 15years have be-
coms-I a lace elerrent of the
civiljustice system
A few individual JLctps have
started preventing secret  settle-
ments or reversing their oan corfi-
dentiality orders A ratioral trial
lavwyers association hes laundned an
offersive called Project
which files legal chall to corffi-
dentiality orders and rralls o..tlhd<

nformetl of key
| a;rrrgdeg%

ulawmw%?le
drugs, prent ivo
near toxc pollutl?(erlsj that have been

Onzers

Thereare th|
can tlcs)@/ (mee i

- balld
who srttlod a casa Involving rgu[t Pap am

st.bpctoflmﬂsoo.ered
confidentiality order. Does

have an utenqlttol«wvdjout
these cases? Or should plaintiffs and
DPWERE G Tty S N
private as e
Where to draw the line between pri-
vate rights and public _interest?
These are the auestions being raised

by | ana | Sts ina
by lawyers lobbyi gron

ing national
BamaraArbu:Idetal@mrtln

this broad exchange, but also sees

the natter in rmore and

public interest. ]

"My attormey’s advice, wes to let
go, moeon, bet‘ases”’el«'a/vlvws
wore out,” Arbud<|esa|d
I'm n(xmadat aw%g
dled hsmﬁ‘ebest ab|I|ty |
wes a 23year-od

I agreed.‘

that you theo%d know;

things could
Arbuckle

aaré

wﬂ'lmomtor’el
2 B it

re is, this hurt
s pbic ke ottt o
e. a on;
mya have toadvise me about
thisinthe m”
A look at e’s case ad the

debate in Weshington offers nore
tlian one answwer to this question.
Barbara Arbuckle was 21 when

fort and pain, then problerrs with
menstruation, for Mo years shereg-
ularly\/lsrted her doctor, whotodk a
series of Pap smears bt coud fird
nothing wrong.
g‘l;lt"en watchi e e
night in October Arbucde
ool e aang. rgery kg
e were si
st cevel crce Trere oo
isti is ust
Ilkerr?e Arbudde thought.
Three weeks later sUe underert

television late one

a radical hysterectomy to renowve shown Without dow I’
advanced v thet d

cervical cancer. deed about
4 ed all T gels 1h Ufe;'shei, Sead IT 1 can learm dbLt my

recalled. | wes going to a little .. But while her ic
bcyallttlegm the doctor told m,mj_gied, I“e’lerg;lfbai%mm
me nope, you donit get it. This mon resoluion. Ore trial
should't have heppered - it's Mot was' posipored, then another, il
Just bed fate. I’dbeengungtomy‘ the case wes 2 years dd Defense

dootor telllng him WB Iawyers cae back aggin and aggirt
two years, % So | Amjddeagall A
called rryattomey hundreds of
Eventually, her lav camre o uons, said. "When wes the
believe the fault wes twoSeattle  time | saw a doctor? I—twoftenddl
las. The labs, Mary AN see hin? What about  sex life?
Ottinger claimed in a lawsuit, mMs-  Howoften? For howl 4
Arbuckle's Pap smears. Such Then, in early Jan 198 tre
misdiagnases, It hed bech  defending conpanies leamed” Ar-

wy,

tv\olabsquaSUmButﬂ'\eswpeof C‘orgmsl‘retvwsnesﬂganngm
hed been obscured by smear misdiagnoses.
V\arttfﬂrmrrmaml

the defencants
Soon Arbudde wes speaking ot | the details spread over USA Today,"

|n FlUlC reg‘elariy being CHFHU ot " said Ottinger, Arbuckle's
iculars of heroan -

msesme partl beenmm“ed ddI’II\/\BntItInCI]’IJES

ment in court

every week GerayEtldo ivera invited fafso\/\égqusfrgtmas Arbgdde ey

her on his talk show So did Larry' t hed a cond-

King. mg”c Arbudde could not talk

reqn”sefrovnalloversrm d)out
| started to talk wes so much," Ar- e
buckle said. "Itsa’razr%/ psqie

particular details of her
case, andlh*ﬁlevnjdbesealed

do read, pecple watch e .years '

leam. V\/evfetegmr‘glfepb’l%?e mmolzale%;%lyﬁdmrg, W uj(ljhla
knowledge. The oy way | krew  whole record is to be scaled. case
about Pap smearswes thetf late night  doesnt exist. Towhat n
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insurers essentially become police of-
ficers or reporting officials—an arm o f

the government.. . or that insurers
do the work of government and be
blamed when government fails in its
responsibility to make judgments as
to what products ought not to be on
the market. ... A legal duty to dis-
dose with regard to a product that the
insurance company has covered would
be contrary to the insurer’'s statutory
and contractual obligations today and

lacg the insurer in @ terrible bind.
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The courts equate an
insurer of wounding and
lethal products with a priest
who hears the sacramental
confession of a serial
murderer.

alk

1T .

S

Ifatsome pointalong the way, Aetna,
Travelers, Commercial Union, Liberty
Mutual, INA, Hartford, Home,
Lloyd’s, or any of the other majorin-
surers of the asbestos industry had
gone public with their inside knowl-
edge, they might well have been able
to save tens o f thousands o f lives and
toldy suffering and pain. .

115:

have encouraged claims and damage
suits, and run counter to basic insur-

TRIAL MARCH 1991

ancc-company practice, which is to
write as much coverage as possible,
and as cheaply as possible, in order to
reap arich harvest o f premiums that,
when invested, will return enough
money to pay for future claims and
make a profit for the, company.
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A Congress that can compel

disclosure by accountants

can also compel disclosure
by insurers who learn
of avoidable hazards in
products and the workplace.
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NITA conducts programs annually In every phase of trialadvocacy, neld in cooperation with law ... «r
schools In every region of the United States. Thislsa partial listing.of NfFTA'sannual program schedule. For
a complete listof our programs, call us toll-free at 1-800-225-6482/ofsend usa fax at 1-219-282-1263,

TrialAdvocacy Programs r r.~ .
May9-19,199 1 SoutheastRegional -}June 12-22, J99J .~Southern Regional
J A’-.w* ojftyiTwnpte University School of Law . of Colorado School of law
o- AWVxV-A'"Phlladelphla,Peninsylvania Colorado.
June 11-22,1991  Western Regional July21-31,1991| . Pacific Regional
of San Diego School of Uw
California
Apfll-3-77991 . A~~~ 1 JnivereitySchogl?~ed . I ~". Row.Hotal,».»~r~n

68 TRIAL MARCH 1991



such along period that the interest
you cam in the interim covers the cost
of these cases. You, in essence, pay
nothing out o f your pockets to settle

hnese cases. «
N i |
1)
TR trerenyaaide
. "
While the Daikon Shield HIRLE Ic
’ episode left Robins a od [t
shattered, humiliated
company, Aetna almost
. , completely escaped b
‘ [ punishment. p
be ]
. m
The policy ofdelay and obfuscation '.Q
( practiced by [Robins’s] lawyers in A 'I
courts throughout this country has fr 2
’r‘ made it possible for you and . . . Aetna a
! Casualty and Surety Company to de- \ 4
Lu \ lay the payment of these claims for J JpG
. IN @NV* reeey t. C e
Appellate Advocacy Program  "#rf:rf* March 13-15,1991  Univ.of' Richmond Schoolof Law
deetoSt'SifelliLS*- tefvds:t Richmond, Virginia . " ¢

E xpert Testimony Program s
Sept. 12-14,19911  California Western School of Law Oct17-19,1991t  Northwestern UniversHy School oliiivw s

Cafihwnto . . Chicago, lllingis
Teacher Training Sessions - . - ! It /,,
Aoril5-7.1991  + Harvard Law School -t (1
D eposition Programs f «*,

May 16-18,19911 . 7j80S8iem Methodist University "’\""VVugustl i1, 1991f  Loyola Law School

-0 Jo I CMOLEIU w 7 AnSel0S-California
"aG«Sep 4-6,1991f  .Universityo

2-241911 ; \NottﬂwestemUnIversﬂ Scha)lofLawr INLAFAVA oy A Schoolo?/LfWélShIngton
My ) ySeattle\/\éshrgm ’

-A|LL|
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TRIALATTERS ASoiRons

YOUR NEXT CALL
MAY BE THE
MOST IMPORTANT

OF YOUR
PROFESSIONAL CAREER

If that call is to Baggio Cafritt &
Associates, a full service marketing
agency working with personal injury
law firms:

* Complete Marketmg Package

. Proven rack Record

' tat]e 0. the(\rt Research

+ Exclusive Client Tar%etmg

» Affordable, Quality TV

Commer 1als
Measurahle Media and
Standards

0 Long-Term Up-Front
Comml ment

If your firm is quality conscious and
you want to learn how we can increase
your inquiries, call John Baggio or
Suezette Cafritz at (804) 473-1812, or
write to:

BAGGIO CAFRFTZCASSOCIATES

Marketing for Professional Services
5520 Greenwich Road, Suite 208
Virginia Beach, VA 23462
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W hat is duty ofan insurer

to the public when it has

a

knowledge of serious product
defects which arc likely to
cause injuryV
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IS Done ' &

BIBLIOGRAPHIES FOR MOTOR
VEHICLE ACCIDENT CASES ,
' B¥ Leading H|ghway Safety

] Concse kIStO Ke }andards
Handbooks, Periodica A
Research and Trial Exhibits

. AddresEes/Phone Numbers
for Each Listing

BIBLIOGRARH IES”
[JAccident Reconstruction

[IDriver Behavior, Impairment,
Visual Needs

CIHighway Curves [ : R
CIHighway Maintenance f aleHd UHIe |n||‘]§ﬂ'
[JHighway Sight Distance | . '

[CIHighway Shoulders i

CIHighway Work Zones
[JPavement Edge Drop-Offs

IPavement Skid Resistance / . . L
and Hyaroplaning

[JRail-Highway Crossing Safety D
[IRoadside Safety Design . .

CITraffic Signs, Signals, v
Markings ' Y {

-108? "
(FAX or Vail) | |

Total Set for MOOQ) b ﬂ

W e F A X Al

a/ Next V\%ﬁwﬂl&/\/\ays . ! ) {

[R5

(Jnttrioa

“Press? } }{ ) N é N W
FAX or PHONE NIk : ]
913 383-2277  Hhthe MU ot

.BOX 6852, LEAWOOD, KS 6620y s and! i

Fast F ac¢ts

by F oA X 00,000, \
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Keeping Court Records

INn the Open

Texas Suprem eC

Lloyd Doggett
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(a) a specific, serious and substantial
interest which clearly outweighs:

(1) this presumption o f openness;

(2) any probable adverse effect
that sealing will have upon general
public health or safety;

(b) no less restrictive means that
sealing records will adequately and ef-
fectively protect the specific interest
-asserted.4
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Court Secrecy Often Puts.Publie at Risk v Vo> lemt
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.FREE GATALGS3 %

Call or Write tor FREE Catalog:

mLJENRT GOOCT)
X X~ COLLECTION X X .
TIVENIVEERVOCDCKATEH INC
SOLID HARDWOOD FURNITURE

TIME-N-TIMBER WOODCRAFTERS, INC.
P.0. Box 359

nite TLA, P.
1-800-CRAFTE Silverhill, AL 3657

D
OR 1-800-272-3833

You bethe judge

ofourcommercials.

66

Because everyone
will be the
judge of yours.

When your television commercials
appear on the air, they will be
judged, you can be certain.
Potential clients will make deci-
sions— in 30 seconds—about your
professionalism. Your competence.
Your ability to represent them.
Alma Productions is the acknowl-
edged leader in quality filmed tele-
vision commercials for personal
injury practices. And we'vejust produced 20 new commer-
cials in Hollywood, with a nationally recognized director-
cinematographer team. They’re priced very competitively,
even with videotaped commercials.

We've won national awards for our work. We've also won
enthusiastic endorsements from law firms that have seen
dramatic increases in new clients, as a direct result of
our program.

But don’t take our word for it. Thke our new demonstra-
tion cassette. Andjudge foryourselfwhether anything else
can even come close.

For afree cassette call: 1-800-999-ALMA

ANMARIDLLIIONS
1800 Gaylord SL, Denver, Colorado 8020G
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Public access protects litigants both
Fresent and future, because justice
aces its gravest threat when courts
dispense it sccredy. Our system abhots
star chamber proceedings with good
reasons. Like a candle, court records
hidden under a bushel make scant
contribution to their purpose. O

Notes

McGomgle,_ Secret Lnmuits Shelter Wealthy, In-
fluential Jurist Bdiaxs Smitiuj Rocotds|s Uiuletno-
cmtie; Judge &iys Privacy Gm Help Settle Suits;
Dallas Morning News, Nov. 22, 1987, at Al,
col. Land A5, col. I McGomgIe, Seeleq] [aHk-
suits Deal with Pmsonhug, Sex, Sutgery, Dallas
Morning News, Nov. 23, 1987, at/A1, col,
Walsh and Weiscr, Publie Count, PrivateJustice,
\%%sgmgton Post, Oct. 23-26, 1988; Mar. 13,

3 Meier, System Thwarts Sharing Data on Unsafe
Pivducts, Ncwsday, Apr. 24, 1988, at 24; Lajal
Merry-Go-Bound, June 5, 1988, at 21,

f S e%. Clgollonc v. Liggett Group, Inc., 822
F.2d 335, 340-41 (3d |r.,1987£; I n Alex-
ander Grant & Co. Litigation, 820 F.2d 352,
5559 11 i 107 |
For acomprehensive review o f protective or-
ders, e F. Hare, J. Gilbert 8 W. RcMinc,

CONFIDENTIALITY ORDERS (1988).

This isachange from the general atticude ex-

ressed in Houston Chronicle Pub, Co. v.
ardy, 678 SW.2d 495, 499 (Tex, Ct. AHJ

1984, mandamus overruledz, cert, denied, 470

U.S. 1052 (1984), that the trial court has ex-

ceedmle broad discretion in denying third

Fartles ‘their claimed right to root througzh a

remendous pile o undigested documentary
evidence assembled during pretrial discovery

?roceedmzqg.”

34 SW.2d 343 (Tex. 1987).

It is not necessary for an mtervemng third par-

ty to sadsfy a standing requirement by showin

an actual or threatened injury as was require

In Oklahoma_Hosp. Assn. v. Oklahoma Pub-

lishing Co., 748 F.2d 1421, 1424 (10th Cir,

1984); cert, denied, 473 U.S. 905 1985),

See Times Herald Pnntmg Co. v. Jones, 730

S.W.2d 648 (Tex, 1987); xsorcss-Ncws Corp.

V. Spears, 766 S.W.2d 885 (Tex. Gt. App.

1989, mandamus overruled).

10 369 S.E.20 755, 757 (Ga. 9881.

1 Since becoming effective in July 1985, Geor-
gia's Uniform Superior Court Rule 21 has pro-
Vided astrong statement ofa public policy Sup-
Portmg openness. However, it does not &ppear

0 encompass any pre-trial discovery not filed
of record; nor docs it enumeratethe more
complete procedural safequards in Texas Rule
76a. Concern for upreasonable judicial restric-
tions on access to discovery materials obtained

durmq personal injury litigation resulted in re-

medial legislation’ last ¥ear in Virginia (VA.

CODE ANN. §88,01-420.01 I(19_8 ). Regal-

Ing legislatjve consideration of this and similar

proposals in other states, scWalsh, Risijvj Se-

cney In Ciri! Cases Prompts Legislative Backlash,

Was_hm?ton Post, Feb. 20,1989, In May, the

Florida Tegislature passed a "Sunshine in Liti-

gation” Act to prevent judicial concealment

ofanié"publlc hazard " 'SB. 278, H.B. 839,

22d Fla Leg., Gen. Sess. (1990), creating

§69.081, Fla. Stat. The law was signed Juné

1, effective July 1
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Today’s debate is on PRODUCT LIABILITY
and whether courts should allow case files to remain secret.

Open court files to protect

public healtfi and safety

| fIFFfTTTI[fI] Judges should make
U iiU kyjsure that vital data

are not kept from consumers or
government regulators.

Two events this week should sound a
call to arms for everyone who suspects
Isome courts help some companies play
j fast and loose with our safety.

; First, new concerns surfaced that

I Dow Coming Corp. rushed its silicone

I gel breast implants to market despite
questionable test results.

The firm denies that — but the Asso-
: ciation of Trial Lawyers says secrecy or-
dered as part of court settlements likely
kept test data from regulators for years.
The group says one doctor alone —
Marc Lappe ofthe University of lllinois
— now is subject to 18 gag order:.

Secondly, the first suit from the 1989
lowa crash of United Flight 232 was set-'
tied out of court A trial might have re-
solved who was most to blame and
helped other victims seek fair treatment
— but the settlement was secret, so other
victims are on their own.

Such cases are all too frequent: Com-
| panies entice plaintiffs with quick settle-
ments. In return, they ask courts to

shroud what went wrong. Many judges,
facing clogged dockets, happily agree.

Who does that hurt? It can hurt you:

» Government regulators don’t see
data that could help protect consumers.

» Manufacturers have less incentive
to change harmful products.

» .Other victims are denied helpful
evidence, and potential victims remain
unaware.

Some firms say they need such secre-
cy to protect trade secrets or preventnui-
sance suits. But the public suffers. *

Johnson & Johnson got court records
sealed in suits filed by people who had
suffered harmful reactions to its painkill-
er Zomax.

’ mPfizer Inc. got courts to order secrecy
in suits over its heart valve — recalled
only in 1986, after 160 patients had died.

Consumers-clearly need federal and
state laws so judges will forbid secrecy if
public safety or health is at stake.

Florida now has such a law; six states
have court rules favoring openness.

Far too often, though, makers of
harmful products still find it too easy to
buy silence. That must stop.

» Dow Corning halts production, 1D
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Privacy, Secrecy,

and the Public Interest

by Arthur R Miller
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The public's interest is in seeing that the [discov-
ery] process works and the parties are able to ex-
plore the issues fully without excessive waste or
delay. But rather than facilitate an efficient and
complete exploration of the facts and issues, a pub-
lic right of access would unduly complicate the
process. It would require the court to make exten-
sive evidentiary findings whenever a request for
access was made, and this in turn could lead to
lengthy and expensive interlocutory appeals....

[\ ' : '
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Itwill be understood that if, in theopinion ofthe trial
judge, itisor should become necessary to reveal the
secrets to others, it will rest in the judge’s discretion
to determine whether, to whom, and under what
precautions, the revelation should be made.
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Legal Hearthreak?

Pfizer Faces Huge Liability Iflt Loses a Key Lawsuit
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