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ALASKA LEGISLATURE

Committees
X C
BUGE -
N
Kevin “Pat’™ Parnell
Representative
University-Midtown, Anchorage
MEMORANDUM
February 19, 1991
TO: Representative Jerry llackie, Chair
House Community & Regional Affairs Committee,
- ff*
FROM: Representative Kevin "Pat"™ Parnell jj®j? ©

SOX Vv
JUNEAU ALASKA 99811
(9071 465-2647

ANCHORAGE
BOX 10-1776

anchorage ALASKA 99510
(907) 562-1776

pb

SUBJECT: HB 130. relating to Municipal Ombudsman immunity

HB 130 provides immunity for a municipal ombudsman and staff in the

same fashion as has been granted to the state ombudsman

in Alaska

statute 24.55.250 and 24.55.260. In order for an ombudsman to
guarantee that the confidentiality laws are not violated and the
citizens can continue to enjoy their right to speak freely to their
ombudsman, it is necessary to establish the privilege for a

municipal ombudsman and their staff not to testify

in court

regarding matters involving an ombudsman®s official duties.

The bill:

1. protects a municipal ombudsman and staff from civil
action for anything done, said or omitted in performing
the ombudsman®s duties.

2. allows a municipal ombudsman and staff to claim immunity

and therefore may decline to testify as a witness or to

withhold confidential files to protect the

citizen®s

privacy, yet retains, at their discretion, the option to

testify.

Passage will ensure that a municipal ombudsman in this State carry
out his/her duties as prescribed by law without reservation; the
potential was recognized for an ombudsman to hesitate to
investigate certain matters, or reserve criticism of agencies and
officials, based on a threat or fear of civil action being brought

as a result of carrying out their official duties.

Passage will also provide citizens who wish to report matters to
a municipal ombudsman, or witnesses coming before an ombudsman, the

confidentiality to which they are entitled.



Alaska State Legislature

House of Representatives
Community & Regional Affairs

AGENDA

House Community & Regional Affairs Committee
Wednesday. February 20. 1991, 1:30 p.m.

Capitol Building, Room 124

l. *HB 130 - Municipal Ombudsman®s Immunity

Rep. Pat Parnell
Duncan Fowler, Juneau Ombudsman
Michael Mills, Municipal Ombudsman,

Anchorage
Joe Evans, Assemblyman, Anchorage
Assembly
1. *HB 81 - Publication of Municipal Foreclosure

Lists

Rep. Bert Sharp

Next CoT-"ittee meeting: Thursday, February 21, 1:30 p.m.

HB 54 - Distribution of National
Forest Receipts

Monday, February 25, 1:30 p.m.

HB 51 - Approp: Child Care Grant
Program
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Representative Jerry Mackie, Chairman _ 251

Community and Regional Affairs Committee
Alaska State Legislature

Past Office Box V

Juneau, Alaska 99811-3100

RE: HB 130, Municipal Ombudsmen

Dear Representative Mackie:

Please consider this letter to be in support of HB 130. Its passage will
provide protections to ombudsmen established by municipal ordinance similar to
those granted ombudsmen in state government.

The Alaska Ombudsman Act, which established this office, and the statutes
which established the Long Term Care Ombudsman have provisions similar to the
proposed HB 130. Both laws grant the ombudsmen offices immunity from civil
action, excuse the ombudsmen from testifying in court and have strict confidentiality
provisions preventing the disclosure of file materials. HB 130would insure
municipal ombudsmen have similar protections.

The immunity from civil action, assurance of confidentiality of investigative
files, and immunity from testifying in court are common elements in model
ombudsman legislation promoted by both national and international organizations.
These provisions are cited as being desirable by the International Bar Association's
Ombudsman Committee, the American Bar association model law and the model
ombudsman act proposed in the Harvard Law Review.

There are several practical effects of such provisions. Ombudsmen, by the
nature of their work, continually deal with situations where two persons are in
disagreement. Some citizens believe the way to resolve disagreements is in the
courts. If possible, they would sue the ombudsman if they disagreed with the office's
findings and recommendations. Although the ombudsman only has the power to
recommend change, the information we obtain during the course of an investigation
would be valuable to persons interested in suing the state. Some attorneys would
like to rely on ombudsman staff to do their paralegal work.

* It isimportant that ombudsmen have clear acoess to agencies and their
records in order to make factual findings and practical recommendations. This can
only be done if the agencies have confidence the ombudsman will be able to
maintain the confidentiality of the materials. The investigative files should not be
subject to subpoena nor the subject of testimony by ombudsman staff.



Representative Mackie -2- February 19,1991

In sumi , | do support the passage of HB 130. | believe passage will
provide municipal ombudsman offices with protections that are consistent with
model ombudsman laws. Please let me know if you have any other questions
regarding ombudsmen and the effect of this bill.

Sincerely,

Juncan C. Fowler
Ombudsman

DCF:pjc



ALASKA LEGISLATURE

Committees
Kevin “Pat” Parnell
Representative

University-Midtown, Anchorage

MEMORANDUM
/
TO: Representative Dave Donley, Chair
House Judiciary Committee

FROM: Representative Kevin "Pat"™ Parnel;
DATE: February 20, 1991

we> \B 0

JUNEAU

BOX V
JUNEAU. ALASKA 0981 1
1907) 465-2647

ANCHORAGE

BOX 10-1776
ANCHORAGE. ALASKA 99510
(907) 562-1776

SUBJECT: Request for scheduling HB 130, relating to Municipal

Ombudsman Immunity

I respectfully request that you consider

scheduling
hearing for HB 130, relating to immunity of a municipal

an early

ombudsman

and staff, and privilege of a municipal ombudsman and staff not to

testify about certain matters.

IT you have any questions please let me know.



RECEMDHR j m

P.0. BOX 196650
ANCHORAGE, ALASKA 99519-6650
0 f (907) 343-4433

TOM FINK.
MAYOR

M unicipality

A nchorage

OFFICE OF THE MUNICIPAL MANAGER

March 1, 1991

Representative Dave Donley, Chair
House Judiciary Committee

P.0. Box V

Juneau, Alaska 99811

RE: HB 130, Municipal Ombudsman®s Immunity

Dear Representative Donley:

Enclosed 1is the Municipality of Anchorage Administration®s
position paper on HB 130, an Act relating to immunity of a
municipal ombudsman and staff and privilege of a municipal
ombudsman and stciff not to testify about certain matters.

The Administration opposes HB 130, however, if this
legislation is to go forward, we recommend the amendments outlined

in the attached position paper.

Sincerely,

Municipal Manager



Position Paper on HB 130

The Administration of the Municipality of Anchorage opposes HB
130, "An Act relating to immunity of a municipal ombudsman and
staff and privilege of a municipal ombudsman and staff not to
testify about certain matters."” IfT this legislation 1is to go
forward, at the minimum, the Administration recommends adoption of
the following amendments:

1. On 1line 9, following "or charter™, add the Tfollowing new
language: "unless the act, statement or omission constitutes
gross negligence or reckless or intentional misconduct.”

Rationale: The bill, as currently written extends blanket immu—
nity to municipal ombudsmen and their staff. This is
extraordinary and should not be granted without compelling
justification. No such justification exists in the case of munic—

ipal ombudsmen. The proposed new language would limit the pro—
posed immunity to acts, statements or omissions done with
ordinary negligence. Acts, statements or omissions performed

with gross negligence under the circumstances, or with reckless—
ness or intention would not be immune.

The existing provisions of Title 24 also should include con-—
sideration of this amendment and the amendments set out below.

2. On line 9, following "or charter.”™, add the following senten—
ce: "This subsection does not preclude liability for civil
damages Tfor public statements reflecting adversely upon a named
individual without affording the individual a right to a written
reply prior to making the statement.”

Rationale: One of the great potentials for abuse of 1iImmunity
granted to an ombudsman is to permit the ombudsman to make public
statements regarding a named individual which may do great harm
to the reputation of the individual, without affording the indi—
vidual an opportunity for a reply. As currently written, this
kind of immunity could be deemed a "license to defame™, as the
immunity is absolute and there 1is no requirement that statements
be true. This kind of conduct, be it by a ombudsman or any per—
son should not be licensed by statute.

If this amendment is added, the ombudsman remains free to issue
reports and make recommendations regarding any action by the gov—
ernment or its agencies so long as individuals are not named.

3. On 1line 11, following "involving the exercise”™, delete "or
purported exercise".



Rationale: The privilege not to testify in court may arguably
make sense if it involves the actual exercise of responsibilities

pursuant to statute. However, to extend that privilege t)
"purported exercises” of the ombudsman®s responsibilities is
unwarranted. Does such a privilege attach to acts undertaken in

bad faith or with malice simply because they might constitute or
"purport™ to be within the ombudsman®s responsibilities? This
language 1is simply inappropriate. IfT there 1is to be a privilege
not to testify, it should be confined to the exercise of actual
duties .

4. Following line 13, add a new section to read as follows:

*Section 2. This act shall not apply to any act, statement
or omission committed prior to the effective date of this act,
nor shall it apply to any judicial or administrative proceeding
commenced prior to the effective date of this act.

Rationale: Makes clear that if this bill is enacted into law, it
will not have a retroactive effect.
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FISCAL NOTE

STATE OF ALASKA BILL NO.  HB 130
1991 LEGISLATIVE SESSION

Revision Dete: Department Affected:  Community s Regional Affairs
eTitle "An.jtcRelating,.tojjnmunity of a BRU T.onal Government Assistance
municipal ombudsman and staff..." Comporent:  Training and Development

Sponsor:  Parnell et al

Requestor: COVIPONENT SERIAL NO.

BExpenditures/Revenues. (Thousands of Dollars)

OPERATING FY 2 FY 93 FY o4 FY 95 FY % FY 97
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPVENT

LAND & STRUCTURES

GRANTS, LAING

MSCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE

RUNDING  (Thousands of Dollars)

GENERAL RUND -0- -0- -0- -0- -0- -0-
FEDERAL RUNDS

OTHER

TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:
FULL-TIVE * -0- -0- -0- -0- -0- -0-
PART-TIVE
TEMPORARY "o

Estimate of current year inject

Prepared By: Remond Henderson Phone:  465-4708
Division’ Administrative Services Director Date *bu 3]
. T~ i £8 T <4 - :
Approved by Commissioner: ! :_>Edgar Biatcnford
Agency:  Community & Regional Affairs Date: A n

Distribution (y preparer). Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies)
Rev 10/90 Page  of
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HOME RULE
CHARTER

For

The Municipality of Anchorage, Alaska

by
Anchorage Area

Charter Commission

PREAMBLE
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ARTICLE |
NAME AND BOUNDARIES

Section 1.01 Name
The municipality shall be known as Anchorage.

Section 1.02 Boundaries

The houndaries o hor esaII clude all areas within the Greater
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MUNICIPALITY OF ANCHORAGE

ASSEMBLY MEMORANDUM « B 'S0

M n AH 250-91

M eeting Date: March 5, 1991
From : Assembly Members Evans and Flynn
Subject: Assembly Resolution No, 91- 45 Supporting Ltate
Legislation to Provide Municipal Ombudsmen and Staff
Immunity and Privilege Not to Testify

The attachedresolution endorses current legislation being
considered in both the House and Senate of the Alaska State
Legislature which would provide the Anchorage Municipal Ombudsman
and staff immunity from civil actions for performing the duties or
responsibilities of an ombudsman, and privilege not to testify in
court regarding the exercise of official duties of an ombudsman*

These two provisions are granted to the Alaska State Ombudsman who,

under contract, serves certain local communities. The legislation
is also consistent with the ideals of the Alaska State Constitution
pertaining to citizensl accessibility to their government,

citizens seeking the aid of the Anchorage Ombudsman should have the
same right to confidentiality they enjoy when they approach the
Alaska State Ombudsman with a concern.

The Anchorage Ombudsman prepared a position paper on the
legislation which was provided to the Assembly and the
Administration on February 15, and was also sent to the sponsors of
the state legislation 1in Juneau.

Passage of this resolution will make clear that Anchorage wishes
the Legislature to pass this legislation. We recommend the
resolution be approved.

Respectfully submitted, Prepared by:
Evans and feather Flynn Michael P. Mills
Assembly Members Ombudsman

Attachment: Assembly Resolution
Senate Bill 120
House Bill 130

Post-It" brand fax transmittal memo 7671 |*of pagea » |J.
T

U: r312%6
AR 91-45 P
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submitted by: Assembly Members
Evans, Flynn

prepared by: Ombudsman

For reading: March 5, 1991

ANCHORAGE, ALASKA
AR NO. 91- 45

A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY SUPPORTING STATE
LEGISLATION TO PROVIDE MUNICIPAL OMBUDSMEN AND STAFF IMMUNITY AND
PRIVILEGE NOT TO TESTIFY

WHEREAS, legislation has been introduced before the Alaska
State Legislature in both the House and Senate to provide a
municipal ombudsman and staff immunity from, civil action and
privilege not to testify about certain matters; and

WHEREAS, these two provisions are in the state statute which
established the state ombudsman; and

WHEREAS, citizens seeking assistance from a municipal
ombudsman should be afforded the same rights to confidentiality as
if they sought assistance from the state ombudsman who also serves,
under contract, a number of local communities; and

WHEREAS, these provisions may only be established by state
statute rather than by local ordinance; and

WHEREAS, these provisions are consistent with the American Bar
Association®s Model Statute on Ombudsmen and the United States
Association of Ombudsmen guidelines; and

WHEREAS, the legislation 1is in harmony with the Anchorage
Municipal Charter and the Alaska State Constitution and will
further enhance the benefits that citizens of this municipality
have come to appreciate by having an ombudsman within their local
government.

NOW, THEREFORE, the Anchorage Municipal Assembly resolves:
That this body endorses legislation providing municipal
ombudsmen and staff immunity and privilege not to testify, and

urges passage by the Seventeenth Alaska State Legislature.

PASSED AND APPROVED by the Anchorage Assembly this
day of , 1991.

Chair
ATTEST:

Municipal Clerk

AM 250-91



OFFICE OF THE GOVERNOR

BILL ANALYSIS

OVION :
VRD % SDﬁtg?)?resentatwe Pamell

EU T"LEOJE elafina 1o immunity of @ municipal Lo and staff

fies no position.
BEP'[HC Poand, Dentty Director /19701 m(@@mswm / o
OTHER ACENOES AFECTED BY BILL SUMM&@ﬁmmﬂamB{m
None Unknown
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Very few other states, if any, give total immunity to their ombudsmen.

AVALYSS CF BLLFRORAVIEFFECTS

This bill would make a municipal ombudsman and staff immune from legal suit over actions
taken on behalf of the municipality. To qualify for immunity, the action must be one
that falls within the parameters of the charter or ordinance authorizing th-> office of
municipal ombudsman.

The bill also exempts a municipal ombudsman from having to testify in court regarding
any action taken as a municipal ombudsman.

Since this bill has no direct impact on the department, we are not taking an active
position for or against the bill. The department does feel that public employees in

general should be accountable for their actions. We would note also that, presently,
firemen are the only municipal employees specifically cited in statute as being exempt
from personal suit (AS 09.65.070([c]). AIl other municipal employees, from grader
operators to policemen, are subject to the provision of AS 09.65.070.

AVBDVENTS FRIFCBD

None

PLEASE ATTACH AUTAMTE SHEET FOR AOMDONAL COMMENTS OS ANALYSIS
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February 13. 1991

Position Paper

AN ACT TO PROVIDE MUNICIPAL OMBUDSMEN IMMUNITY AND
PRIVILEGE NOT TO TESTIFY (SECTION 09.65.075)

A. Confidentiality / Privilege Not To Testify

The ability for an ombudsman to effectively investigate complaints
depends primarily on the ability to determine the facts surrounding
the 1issue. Common among nearly all ombudsman offices is their
authority to access essentially all information within their
jurisdiction. Along with this power comes the requirement to
protect information received which is confidential or privileged by
law. Similarly, 1in an effort to ensure that an ombudsman 1is
provided the most factual information possible from complainants or
witnesses, their confidentiality is protected.

In order for an ombudsman to guarantee that these confidentiality
laws are not violated and that citizens can continue to enjoy their
right to speak freely to their ombudsmen, it 1is necessary to
establish the privilege for an ombudsman and their staff not to
testify 1in court regarding matters involving an ombudsman®s

official duties.

There is precedence for establishing this privilege not to testify
for ombudsmen both on a national and international level. The
State of Alaska specifically restricts the Ombudsman from
testifying (Sec. 24.55.260); and the State of Nebraska prevents
the Ombudsman from being required to testify or produce evidence

(Sec. 81-8,253) .

Common among nearly every classical ombudsman office 1is the
provision to protect the confidentiality of certain individuals and
information. The inclusion of specific language within a statute
provides further clarification that an ombudsman should not be
required to divulge information, or the identity of a complainant
or a witness, which was received with the expectation of privacy.
Case law is supportive of this protection at the state level, with
Alaska contributing toward the courts®™ respect for the provisions
contained within ombudsman statutes. Notwithstanding the
limitations of states"™ statutes, the U. S. federal courts have
exhibited considerable efforts in respecting the confidentiality
provisions of state ombudsmen.
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B. Immunity From Civii Action

The structure of the classic ombudsman is designed to ensure that
the ombudsman be provided the freedom to investigate any act or
failure to act by an agency, official, or public employee with only
specific exceptions. One of the essential provisions which the
American Bar Association recommended in 1its 1969 Resolution
promoting the establishment of ombudsmen within state and local
governments was to provide immunity for ombudsmen and their staff
from civil liability on account of official actions. Apparently
the potential was recognized for an ombudsman to hesitate to
investigate certain matters, or reserve criticism of agencies and
officials, based on a threat or fear of civil action being brought
as a result of carrying out their official duties.

The Immunity provision has been previously established at the local
level as exemplified in the Charter of the City of Detroit (Sec. 4-
315) . The majority of <classic ombudsman offices at state,
provincial and national levels are provided protection from civil
suits according to survey results from the International Ombudsman
Institute. Many of these offices are protected from criminal suits
as well; Hawaii and Puerto Rico among them. The Hawaii State
Ombudsman also has jurisdiction over local governmental units.

SUMMARY

The proposed amendments essentially allow duly established
municipal ombudsmen the same protection from civil suits, and the
privilege not to testify, as afforded our State Ombudsman. The
benefits of these provisions within the Alaska State Ombudsman
Statute have already reached certain local governments 1in this
State by virtue of their contracting with the State Ombudsman for
ombudsman services (i.e. Juneau). It would be consistent to
include similar provisions as proposed for municipal ombudsmen.

Passage will ensure that municipal ombudsmen in this State carry
out their duties as prescribed by law without reservation; and
provide citizens who wish to report matters to an Ombudsman, or
witnesses coming before an Ombudsman, the confidentiality to which

they are entitled.

The appendices, including model statutes from the American Bar
Association and the Harvard Journal on Legislation, provide
significant justification for passage of this legislation.

Prepared by:

Michael P. Mills

Municipal Ombudsman, Anchorage

(Past President, U. S. Association of Ombudsmen)
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University of Miami Law Review (Spring 1975)

American Bar Association Model Ombudsman Statute for State Governments
Q. Section 17. Ombudsman’s Immunities and ¢ Section 3. Definitions
Comment by Bernard Frank, Chairman, Ombudsman Committee, ABA.

American Bar Association Model Ombudsman Statute Background Summary
Ombudsman Committee Chairman Bernard Frank.

American Bar Association Resolution (1969).
Dealing with Establishment ofan Ombudsman

Harvard Journal on Legislation (June 1

. 965)
A State Statute to Create the Office of Ombudsman
Sections 603, 604 & 605, and Comment.

International Bar Association, Ombudsman Committee Letter (November 1978)
Chairman Bernard Frank to MOA Ombudsman, Karla L. Forsythe
Necessity of State Stamtefo r Municipal Ombudsman Protection.

Anchorage Municipal Attorney Memorandum (July 1990)
Lack ofPrivilege Notto Testify.

Alaska Statute: Se¢. 24.55.240-260, Office of The Ombudsman

Alaska Statute: SeC. 44.21.231, 235 & 236, Long Term Care Ombudsman

International Ombudsman Institute Report (July 1986)
Court Cases of Special Interest to the Ombudsman Institution
(Excerpts from United States court cases)
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|. Introduction

Year after year. Ombudsman proposals have been introduced in a
majority of the state legislatures in the United States.1 Legislation has
been passed for state-wide Ombudsmen in Hawaii. Nebraska. lowa, and
Alaska.2 The word "Ombudsman."” Swedish in origin, means ... ..

51~ STATE"OMBUDSJv LEGISLATICN 43+

Q. Section 17. (  udsman’s Immunities

(@ NO PROCEEDING, CONCLUSION, RECOMMEN-
DATION, OR REPORT OF THE OMBUDSMAN OR
MEMBER OF HIS STAFF SHALL BE REVIEWABLE IN
ANY COURT,

$>THE OMBUDSMAN AND HIS STAFF SHALL HAVE
TH;e SAME IMMUNITIES FROM CIVIL AND CRIMI-
NAL LIABILITIES AS A JUDGE OF THIS STATE.

(0 THE OMBUDSMAN AND HIS STAFF SHALL NOT
BE COMPELLED TO TESTIFY OR PRODUCE EVI-
DENCE IN ANY JUDICIAL OR ADMINISTRATIVE
PROCEEDING WITH RESPECT TO ANY MATTER
INVOLVING THE EXERCISE OF THEIR OFFICIAL
DUTIES EXCEPT AS MAY BE NECESSARY TO EN-
FORCE THIS ACT.

COMMENT, (a) Sub-section (a) precludes judicial re-
view of the Ombudsman’s work, unless, of course, he
has violated the Act.

(b) This sub-section avoids litigation and harass-
ment by an uncooperative agency, but does not preclude

»

443

441

410
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prosecution for serious misconduct, or removal from
office (§ 8(a)).

(¢) This sub-section acts with § 11(h) to protect the
secrecy and confidentiality of information obtained—in
order to instill public confidence in his work; it also
prevents unnecessary interruptions of his work to testify,
while allowing him to proceed in court whenever neces-
sary (8 11(i)).

Section 17(a) precludes judicial review of the proceedings, conclu-
sions, recommendations, or reports of the Ombudsman or members of
his staff. Judicial review is likewise forbidden in the Nebraska statute
and the Hawaii statute except if in Hawaii the Ombudsman con-
travenes the provisions of the statute.79 The lowa law is silent on the
subject It would seem to be implicit in the ABA Model Statute and
the Nebraska statute that if the Ombudsman violates the Ombudsman
statute his actions are subject to court review. =

Section' 17(b) further provides that the Ombudsman and staffshall
have the same immunities from civil and criminal liabilities as a-judge
of the state. Somewhat similar language is used in the Hawaii statute
except staff are omitted.80 lowa provides for no civil action except
removal from office under lowa law against the Citizens’ Aide or his
staff unless an act or omission is actuated by malice or is grossly
negligent.81 There is no provision in the Nebraska statute with respect
to immunity from civil and criminal liabilities. "

Section 17(c) specifically gives the Ombudsman and his staff im-
munity from being -compelled to testify or produce evidence in any
judicial or administrative proceeding with respect to any matter in-
volving the exercise of their official duties except such testimony or
evidence that might be necessary to enforce the Act Somewhat similar
language is used in the Nebraska statute as to both judicial or adminis-
trative proceedings and in the Hawaii and lowa statutes as to court
proceedings.8 As written, the Ombudsman and his staff may volun-;
tarily testify, but cannot be compelled to do so at least in the state j
courts. It is the inability to compel the Ombudsman and his staff to )
testify in the state courts which protects the confidentiality of the*
information obtained by the Ombudsman. Application of the ;
privileged communication immunity by statute to the activities of the
Ombudsman is important to the Ombudsman office. However, it is

submitted that the state Ombudsman and his staff can be compelled to _

testify in the federal courts828—a problem which would have to be ;

I8 Neb. Ry, Stat. | Sk8253 [Supp. 1989 Hawaii Rev. Stat. J 9617 (1966)

80. Hawaii Rev. Stat, § 96-17 (196
81. lowa Code Ann. § 601G.20 %Supp 1974). B
82. Neb. Rev, Stat, 5 811897248J (Supp. 1969); Hawaii Rev. Stat. ! 96-17 (1966); lowa

Code Ann. §601G.20 iSupp
82a. Raymond A. Cornell. Deputy Citizen’s Aide for Confections, lowa, was subpoenaed to *

1973] STATE OMBUDSMAN LEGISLATION 441

resolved by appropriate federal legislation.8? That a complaint-
handling official appointed by,- responsible to, and serving at the
pleasure of the executive has no immunity at all, is one of the reasons

A ™ °™ phudsman” should be confined to those coming
within the definition given at the outset of this article

2 of 4
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C. Section ]. Definitions

AS USED IN THIS ACT,
(a) “AGENCY” MEANS ANY DEPARTMENT, OR-

GANIZATION, BOARD, COMMISSION, COUNCIL,
INSTITUTION OR OTHER GOVERNMEINTAL EN-
TITY OF
(NAME OF STATE], AND ANY OFFICIAL, OFFICER,
EMPLOYEE, OR MEMBER THEREOF ACTING OR
PURPORTING TO ACT BY REASON OF HIS CON-
NECTION WITH e

(NAME OF STATE], EXCEPT:
(1) ANY COURT, OR JUDGE AND APPURTE-

NANT JUDICIAL STAFF;
(2) THE LEGISLATURE, ITS MEMBERS, ITS
COMMITTEES, ITS STAFF AND ITS EMPLOYEES;

(3) THE GOVERNOR AND HIS PERSONAL
STAFF;

[(4) (ALTERNATE A) ANY POLITICAL SUBDIVI-
SION OF-THE STATE;]

(4) (ALTERNATE B) MAYORS. COUNCIL MEM-
BERS, AND JUDGES OF ANY POLITICAL SUBDIVI-
SION AND THEIR PERSONAL STAFFS]]

(5) ANY MULTI-STATE GOVERNMENTAL EN-
TITY.

(b) AN “ACT OF AN AGENCY” MEANS ANY ACTION,
DECISION, FAILURE TO ACT, OMISSION, RULE OR
REGULATION, INTERPRETATION, RECOMMEN-
DATION, POLICY, PRACTICE OR PROCEDURE OF
ANY AGENCY.

(c) “PERSON” MEANS ANY INDIVIDUAL. AGGRE-
GATE OF INDIVIDUALS, CORPORATION, PART-
NERSHIP, OR UNINCORPORATED ASSOCIATION.

COMMENT.

4. Local government exclusion from or inclusion in the

.budsman’s jurisdiction is left to the decision of the legislature. If

political subdivisions are to be excluded (as in Nebraska), appropriate
language is recommended in the ABA Model Statute. If local govern-
ment is to come within the jurisdiction of the Ombudsman, then the
ABA Model Statute recommends that the phrase “and local" be in-
cluded in the legislative purpose (section one) and further that consid-
eration be given to exclude in the section three definition of “agency”
certain local officials. Both lowa and Hawaii have jurisdiction over

19. lowa Code Ann. 360iG.I-2(a) (Supp. 1974); Neb. Rev. Stat. 3 SI-S.M0(1) (Supp.
)

)20. Hawaii Rev. Stat 96 -|(aX|
21. Hawaii Rev. Statg Sa X2) (
SI-3

1974).
LF Iowa Cooe Ann. 360IC.I-2(b) (Supp. 1974).
22. Neb. Rev. Stat 240(1Xb) p
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local government, but only the Hawaii law makes provision (by a 1974
amendment) for an exclusion for mayors and councils of the various
counties.2* s

It is appropriate to discuss at this point several problems in
connection with local government. It-is obvious that omitting local
government from the jurisdiction of the state Ombudsman does not
prevent the creation of the office by a political subdivision of the state.
On the other hand, the comment to section one does raise the question
(originally posed by Professor L. Harold Levinson, a member of the
Ombudsman Committee) whether inclusion of local government will
be interpreted as preempting to the state jurisdiction over both state
and local agencies to prevent a local government from establishing its
own local Ombudsman. The ABA Model Statute does not address this
point, but this writer believes that the question must be answered in
the affirmative. The problem of immunities of the local Ombudsman
discussed hereafter under section 17 points to the desirability of state
legislation covering the subject of local government. Either a state
should give its Ombudsman jurisdiction ov? ' oth local and state
agencies or a state should have sev- ‘at one permitting local
government to establish a local Omo . ier the detailed provi-
sions of a state statute and the other «i.ao«.s.ung a state Ombudsman
without local jurisdiction.25

Another possible alternative suggested by Professor Levinson is to
have a statute provide for a state-wide Ombudsman without local
jurisdiction but to give enabling authority for any local government to
establish a local Ombudsman with essentially the same attributes and
powers, subject to some variations.26

5. It is made dear in the ABA Model Statute and the three state
statutes that multi-state government entities are exempt from the
jurisdiction of the Ombudsman.27 However, the language of the ABA
Model Statute and the Hawaii statute is preferable, because of its
simplicity, to the language of the Nebraska and lowa statutes, the
latte* stating, “any instrumentality formed pursuant to an interstate
compact and answerable to more than one state.”

6. The ABA Model Statute like lowa does not specify an exclu-
sion for federal agencies because it was deemed superfluous in view of
constitutional limitations. However, the Hawaii and Nebraska statutes
do contain such an explicit exclusion.25

24, Hawaii Rev. Stat. § 96-1(aX7X8) (Supp. 1974). _ .

25. For example, the Georgla legislature passed in 1974. H.B. 45 amendln(‘; the Atlanta City
Charter providing for an Ombudsman. On opinion of the G ly Altorncv fo the effort that the state
law was improper, the City Council passed its own Ombudsman ordinance.

26. Letters frum ProfeSsor L. Harold Levinson to Bernard Frank. Oct. JO. 197J. and Jan.
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You will find attached a Model Ombudsman Statute for
State Governments (pages 1-15) , the American Bar Associa—
tion resolution on the Ombudsman (page 16) , and a
recommended bibliography on the Ombudsman (pages 17-19).

The Ombudsman Committee/ Section of Administrative
Law; American Bar Association, concluded se® eral years ago
that a uniform State Ombudsman Act was not needed in this
country but that a Model Ombudsman Statute would serve a

very useful purpose.
At the request of the Ombudsman Committee, Yale
Legislative Services undertook to prepare a Model Ombudsman

Edward G. Grossman, a
acted as project

Statute for State Governments.
student at Yale University Law School,

.co-ordinator and prepared a first draft of a Model

Ombudsman Statute for State Governments. The Model
Statute as prepared by Yale Legislative Services was
reviewed by a special committee of the Ombudsman Committee
and the comments of the committee members are reflected in
the final draft of the ddel Statute attached hereto. The
Model Statute draws heavily on Professor Walter Gellhorn®s
Unofficial Model Ombudsman Statute. Professor Gellhorn,
who is a member of the special committee, gave his consent
to the use of his Unofficial Model Ombudsman Statute as a
base to prepare the Model Ombudsman Statute for State
Governments.

The Model Ombudsman Statute-for State Governments
meets the twelve (12~) essentials of an- Ombudsman Statute
set forth in the resolution adopted by the House of
Delegates of the American Bar Association in 1969 as
recommended by the Ombudsman Committee then headed by
Professor Kenneth Culp Davis and amended 1in 1971.

Ombudsman Statute for State Governments
is issued by the Ombudsman Committee, Section of Adminis—
trative Law, American Bar Association, but represents a
joint work product of the Yale Legislative Services and
the Ombudsman Committee, Section of Administrative Law,
American Bar Association. The bibliography was prepared
by Mr. Grossman.

This Model

its appreciation to
Grossman.

The Ombudsman Committee extends
Yale Legislative Services and to Edward G.

Bernard Frank, Chairman
Ombudsman Committee

Section of Administrative Llav;
American Bar Association

931 Hamilton Mall
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American Bar Association Resolution

The following Resolution dealing with the establishment of an Ombudsman was adopted by the American Bar
Association at the Midyear Meeting of the House of Delegates in 1969:

Be it Resolved, That the American Bar Association recommends:

1. That state and local governments of the United States 'should give consideration to the
establishment of an ombudsman authorized to inquire into administrative action and to make public
criticism.

2. That each statute or ordinance establishing an ombudsman should contain the following
twelve essentials: (1) authority of the ombudsman to criticize all agencies, officials, and public
employees except courts and their personnel, legislative bodies and their personnel, and the chief
executive and his personal staff, (2) independence of the ombudsman from control by any other
officer, except for his responsibility to the legislative body; (3) appointment by the legislative body
or appointment by the executive with confirmation by a designated proportion of the legislative
body, preferably more than a majority, such as two-thirds; (4) indepedence of the ombudsman
through a long term, not less than five years, with freedom from removal except for cause,
determined by more than.a majority of the legislative body, such as two-thirds; (5) a high salary
equivalent to that of a designated top officer; (6) freedom of the ombudsman to employ his own
assistants and to delegate to them, without restraints of civil service and classification acts; (7)
freedom of the ombudsman to investigate any act or failure to act by any agency, official, or public
employee; (8) access of the ombudsman to all public records he finds relevant to an investigation; (9)
authority to inouire into fairness, correctness of findings, motivation, adequacy of reasons,
efficiency, and procedural propriety of any action or inaction by any agency, official, or public
employee; (10) discretionary power to determine what complaints to investigate and to determine
what criticisms to make or to publicize; (11) opportunity for any agency, official, or public
employee criticized by the ombudsman to have advance notice of the criticism and to publish with
the criticism an answering statement; (12) immunity of the ombudsman and his staff from civil |1
liability on account of official action. ‘|

3. That for the purpose of determining the workability of the ombudsman idea within the
Federal government, the Federal government should experiment with the establishment of an
ombudsman or ombudsmen for limited ?eographical area or areas, for a specific agency or agencies
orfor alimited phase or limited phases of Federal activity.

4. That establishment of a Federal government-wide ombudsman program should await
findings based upon the experimentation recommended.

Be it Further Resolved, That the Section of Administrative Law is authorized to present the
views of the Association and to encourage the establishment of ombudsmen in accordance with the
provisions of this Resolution, by all necessary and appropriate means.
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Harvard Journal on Legislation

A State Statute to Create

The Office of Ombudsman

226 Harvard Journal on Legislation

Section 603. Judicial review.

No proceeding or decision of the Ombudsman may be reviewed in
any court, unless it contravenes the provisions of this Act o

Section 604. Immunity of the Ombudsman.

The Ombudsman has the same immunities from civil and criminal
liability as a judge of this state.

Section 60S. Ombudsman's privilege not to testify.

The Ombudsman and his staff jhall not testify in any court with
respect to matters coming to their attention in the exercise or purported
exercise of their official duties except as may be necessary to enforce

the provisions of this Act

COMMENT

Section 603. Judicial Review.

This section prevents an agency or official from securing judicial
review of the Ombudsman’s recommendations. Since the Ombuds-

man has no power to revise agency actions, it is unlikely that
anyone would be held to have standing to object to his recom-
mendations. However, since the institution is new in this country,
one cannot be certain how the law will develop. This provision is
included to guarantee that the Ombudsman will not be frequently
involved in litigation when an agency disagrees with his appraisal

of its actions.

Section 604. Immunity of the Ombudsman.

The Ombudsman is given the immunities from civil and criminal
prosecution that are enjoyed by a state judge. The most significant
of these is immunity from liability for defamation arising out of
statements made in the exercise of his duties.

Section 605. Ombudsmans privilege not to testify.

The purpose of this section is to encourage people to cooperate
with the Ombudsman, without fear that he will divulge informa-
tion disclosed to him in confidence. This section also protects the
Ombudsman and his staff from the embarrassment and interrup-
tion of having to testify in regard to C3ses they have investigated.
However, since the Ombudsman may need recourse to the courts
to perform his duties under this act, this privilege is not withheld
from him. Its most likely use is to enforce his subpoena power
under section 403. He may also testifv in regard to the npnoliv for
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International Bar Association

Ombudsman Committee

Chairman Vice Chairman
Bernard Frank (USA) Alex B. Weir (Canada)

November 17, 1978

Ms. Karla L. Forsythe
Ombudsperson

Municipality of Anchorage
Office of the Ombudsman
Pouch 6-650

Anchorage, Alaska 99502

Dear Ms. Forsythe:

Thank you for the copy of the letter to Peter

Freeman. You raised two points:
1. Confidentiality of communications between
complainants and your office. This problem, please note

pages 439 to 441 inclusive from my article on "State

Ombudsman Legislation in the United States™, Section 17,

pages 13-14, of the Model Ombudsman Statute, and pages 47-48

of my article on the Nebraska Public Counsel, This problem

was discussed at one of the workshops at the Dayton conference.

The problem with local government is that the only item on the
subject is a local ordinance and then the immunity extends only

in those courts which are subject to the jurisdiction of the ,
local governments. You will not have immunity in the state S
courts and certainly not in the federal courts. However, if |
were you | would do what 1 could on the local level and you will
note there are sections on immunity in the Flint Charter, page

20, and the Detroit Charter, Section 4-315. The state statute \%
might be necessary to protect you in the state courts but this
would, of course, not preclude being subpoenaed for a federal
court. Your only hope there would be to have a federal statute

to cover this subject. There remains a great deal of work 1in

this particular area. I would suggest that you write to

William P. Angrick, 11, Office of the Citizens®™ Aide, 515 East
Twelfth Street, Des Moines, lowa, 50319, because his office has
been involved in several cases involving freedom from subpoena

in a federal court. The early part of this year, a Federal Judge up-—
held the confidentiality of the lowa Ombudsman records on the

basis that there was no federal interest involved and the state

policy should prevail as reflected in the Statute granting

immunity.

Address correspondence to the Chairman



APPENDIX E, p. 2 of 2

Ms. Karla L. Forsythe
Page 2
November 17, 1978

2. With respect to provisions containing non—
retaliation sections, |1 would refer you to page 44 of the
Nebraska article, Section 13(e) of the Model Statute, and
page 432 of the University of Miami article. Offhand, 1
found only a section on this in the Nebraska statute.

If you wish to discuss this further, please contact
me .

BF :dc

Enclosures
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C<7! =\[_
MUNICIPALITY OF ANCHORAGE
MEMORANDUM RECEIVED
JUL 121990
DATE: July 6, 1990
Office of the Cmbudr>maij

TO: Michael Mills, Ombudsman
FROM: Kevin Finnigan, Assistant Municipal Attorney K F
THRU: James E. Ramsey, Deputy Municipal Attorner
THRU - Richard D. Kibby, Municipal Attorney,""

SUBJECT: MOA v. Robert H. Stafford
Superior Court Case No. 3AN-89-7397 Civil

You have asked whether AMC 2.60.120(C) provides authority to
exempt the Ombudsman from honoring a subpoena to testify at a

trial.
SHORT ANSWER

AMC 2.60.120(C) does not provide a recognizable privilege exempt—
ing the Ombudsman from honoring a subpoena and testifying at

trial.

FACTS

Mr. Stafford has advised the Ombudsman and his assistant that he
would be 1issuing them a subpoena eto appear and testify at his

upcoming trial. Mr. Stafford had previously filed a complaint
with the Ombudsman®s office concerning alleged improprieties by
an employee at the Parks and Recreation Department. The

Ombudsman®s office made an initial inquiry 1into the matter but
did not investigate the matter because of pending litigation.

DISCUSSION

AMC 2.60.070(C) states:

The Ombudsman shall protect the confidentiality of com—
plainants or witnesses coming before them except insofar
as disclosure may be necessary to enable the Ombudsman

to carry out his duties.

The above provision does not provide a privilege from honoring a
subpoena or testifying in court. Instead, AMC 2.60.070(C) prohi—
bits the Ombudsman from voluntarily disclosing information
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Michael Mills, Ombudsman
July 6, 1990
Page 2

obtained from complainants and witnesses except insofar as dis—
closure may be necessary to enable the Ombudsman to carry out his
duties. The State Ombudsman 1is afforded protections not given to
the Municipal Ombudsman. AS 24.55.260 states that "the ombudsman

and the staff of the ombudsman®s office may not testify in a
court regarding matters coming to their attention in the exercise

or purported exercise of their official duties except as may be
necessary to enforce the provisions of this chapter.” Based on

AS 24.55.260, the State Ombudsman may refuse to testify as a wit—
ness. Alaska Rule of Court 501 recognizes certain privileges

from testifying in court. Among those recognized are privileges

provided in enactments of the Alaska Legislature. Alaska Rule of
Court 501 thus would recognize the privilege of the State

Ombudsman pursuant AS 24.55.260 from testifying as provided by
state law. No such protection 1is recognized for the Municipal

Ombudsman.

Please contact this office if we may be of further assistance.

KF: Id
M/MILLS1
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Alaska Statutes

Legislature

Chapter 55. Office of the Ombudsman.

Sec. 24.55.240. Judicial review. A proceeding or decision of the
*ombudsman'maybe reviewed in superior court only to determine'ifit....
is contrary to the provisions of this chapter. (8 1 ch 32 SLA 1975)

Sec. 24.55.250. Immunity of the ombudsman. A civil action may
not be brought against the ombudsman or a member of the
ombudsman’s staff for anything done, said or omitted in performing
the ombudsman's duties or responsibilities under this chapter. (§ 1ch
32 SLA 1975)

Sec. 24.552260. Ombudsman's privilege not to testify. The
ombudsman and the staff of the ombudsman may not testify in a court
regarding matters coming to their attention in the exercise or
purported exercise of their official duties except as may be necessary
to enforce the provisions of this chapter. (§ 1ch 32 SLA 1975)
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Alaska Statutes

Article 4. Older Alaskans Commission.

Sec. 44.21.231. Office of the long term care ombudsman.
(a) The office of the long term care ombudsman is established in the

commission.
(b) The ombudsman shall be hired by the commission. A member of

the commission who has a financial interest in a long term care facil-
ity in the state, or who has any other conflict of interest, may not
participate in the hiring ofthe ombudsman. The ombudsman is a full-
time position in the classified service.

(c) The ombudsman may not have a financial interest in a long
term care facility in the state. The commission shall adopt regulations
to ensure that the ombudsman, and employees and volunteers of the
office, do not have a conflict ofinterest or an appearance of a conflict of

interest. (§ 2 ch 108 SLA 1988)

Sec. 44.21.235. Confidentiality, (a) Records obtained or main-
tained by the ombudsman are confidential, are not subject to inspec-
tion or cog ing under AS 09.25.110 — 09.25.120 and, except as pro-
vided in ( {of this section, may be disclosed only at the discretion of
the ombudsman.

%}) The identity of a complainant or an older Alaskan on whose
behalfa complaint is made may not be disclosed without the consent
of the identified person or thegerson's legol guardian, unless required
by court order. (3 2 ch 108 SLA 1988)

Sec. 44.21.236. Immunity from liability, (a) A person who, in
good faith, makes a co_mB!a_mt described in AS 44.21.232 is immune
rom civil or criminal liability that might otherwise exist for making
the complaint.

(b) The ombudsman, or an employee, volunteer, or other represen-
tative of the office, is immune from civil or criminal liability for the
good faith performance of official duties. (5 2 ch 108 SLA™ 1988)
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UNITED STATES - ALASKA

"Kimberly Shinn v. Charles Dexter, et al."
4FA -81-1736-Civ. (Alaska S.C.) Order June 8, 1982

OMBUDSMAN OFFICES - CONFIDENTIALITY™

The plaintiff sought to compell the testimony of a staff member
0 ffice of Ombudsman for Alaska at trial. The O ffice of Ombudsman
present
staff

the

investigated a complaint which related to the plaintiff's
action. The O ffice of Ombudsman brought a Motion to Strike

APPENDIX [,

member's name from the W itness List and a Protective Order

production of witnesses on documents from the office of Ombudsman.
Ombudsman's motion was based primarily on the confidentiality
of the statute: AS 24.55.160(b) "The Ombudsman shall maintain

confidentiality with respect to all matters and the identities the

complainants or witnesses coming before him except insofar disclosures
may be necessary to enable him to carry out his duties and support his
recommendations.”; and on AS 24.55.260 "The Ombudsman and his staff may
not testify in a court regarding matters coming to their attention in the
exercise or purported exercise of their official duties except may be
necessary to enforce the provisions of this chapter.” The Superior Court
granted the Order striking the staff members name from the Witness List

and a Protective Order barring the production of witnesses

documents from the Ombudsman O ffice was entered
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Page 32

INTERNATIONAL OMBUDSMAN INSTITUTE: CASES
July 24. 1986

UNITED STATES - IOWA

"Kelly v. Brewer"
RC Civil No. 73-177-2, order filed April 28, 1975

IOWA CITIZENS" AIDE* U.S. FEDERAL COURT SUBPOENA* OMBUDSMAN
CONFIDENTIALITY™*

The lowa Citizens' Aide (Ombudsman) Mr. Thomas R. Mayer was served with a
Federal Court subpoena. Hr. Mayer has tried to resist attempts to have
mehis Ombudsman office used as a means of discovery for litigation. The
only possible solution to the present dilemma facing State Ombudsmen in
the United States would be Federal legislation granting immunity from
Federal subpoena. The court ruling requiring a member of the Ombudsman's
staff to testify in court was not appealed since an accord was worked out
between the plaintiff's counsel and the Ombudsman's counsel enabling the

testimony to be given "in camera™ if the subpoena was withdrawn.
27

UNITED STATES - I[OWA

"Reramers et al. v. Brewer"
U.S. District Court, Southern District of lowa, Judgment delivered

January -4, 1978 36 pages

CITIZEN'S AIDE FOR CORRECTION* U.S. FEDERAL COURT SUBPOENA* OMBUDSMAN
CONFIDENTIALITY™*

A prison ombudsman was subpoenaed to testify in United States District
Court regarding Reramers v. Brewer. Litigation was to determine the status
of a prison religion. The state was trying to prove no such religion
existed, and the prison ombudsman's testimony was to provide proof
through information gathered in the course of his duties. The Citizen's
Aide objected, based on lowa Code which stated that information gathered
by the prison ombudsman was confidential. He wished to protect the
confidentiality, credibility, and physical safety of the prison ombudsman
and other staff while in the prisons. On November 29, 1977 a magistrate
granted the motion to quash, because no serious federal interest overrode
his statutory immunity from subpoena. The state's interest in protecting
the confidentiality of the Ombudsman outweighed the defendant's need for
the prison ombudsman's testimony. An appeal to the District Court was
dismissed because "the state interest in the efficient operation of its
administrative agenices as embodied in the Citizen's Aide concept would
clearly be adversely affected by compelling Cornell (the prison
ombudsman) to testify."
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UNITED STATES -ALASKA

“Patricia v State of Alaska (Department of Health and Social Services, et

a|.II
1985 Annual Report of Alaska Ombudsman, App. F 6pages, 161-167

Ombudsman-Non-Compellibility* Ombudsman Statute, A.S., s24.55.260%*

The Ombudsman for the State of Alaska sought to quash a subpoena which
had been issued requiring an employee of his office to provide a
deposition, and for a further order enforcing the privilege of the Alaska
Statute and barring any production of witnesses from The O ffice of the
Ombudsman in the action. An employee of The O ffice of the Ombudsman, in
the course of his employment, had investigated a complaint by the
plaintiff against the State of Alaska, Department of Health and Sociai
Services. The complainant had alleged that the department's hiring,
practises contravened the State Personnel Act and Personnel Rules. The
employee had completed the investigation and drafted a report which was
issued to Ms. Williams and signed by the Ombudsman, Frank Flavin. Ms.

W illiams ultimately filed an action against The Department of Health and
sought through the subpoena, information obtained during the course of
the investigation. The Court reviewed the provisions of -The Ombudsman
Act- regarding the confidentiality of the Ombudsman and the protection
afforded him and members of his staff from testifying in respect to
matters coming to their attention during the course of their
investigation and concluded that the privilege was such that it should be
recognized and accordingly ordered that the subpoena be quashed and a
protective order issued. In coming to this conclusion, the Court viewed
the privilege necessary in order to protect the confidentiality of
information obtained by the Ombudsman, encourage co-operaticn on an
investigation, and keep the Ombudsman out of vexatious Ilitigation. In
addition, the Court held that the plaintiff would have to establish the
special need for the information. Finally, it concluded that the adverse
impact in compelling testimony would be substantial. For all the above
reasons the Court recognized the privilege from testifying and quashed
the subpoena.

UNITED STATES -HAWAII

“Jake Lapin v. William C. Plowden, Jr., and Joshua C. Agsalud Re: Civil
No. 84-0143, order filed April 10,1984"

U.S. Federal Court Subpoena*

The State Ombudsman, Herman S. Doi, was served with a Federal Court
subpoena which was issued at the request of a P laintiff in a civil suit.
A motion to quash the subpoena was filed to resist the attempt to have
the Ombudsman testify and produce records in court pursuant to the
subpoena. The motion was based on the premise that court may quash or
modify the subpoena if it is unreasonable and oppressive. The memorandum
ein support of the motion sited section 96-9(b), Hawaii Revised Statutes
(HRS) , the Ombudsman is required to maintain secrecy in respect to all
matters and identities of complainants and witnesses - section 96-17,
HRS, the Ombudsman and his staff shall not testify in any court- and that
e the court should decide the issue by balancing State and Federal interest
under Rule 501, Federal Rules of Evidence. Hawaii's interest, to protect
the statutory privilege granted the Ombudsman, an officer of the
legislature, prevailed and the subpoena was quashed by the magistrate
hearing the motion. Plaintiff appealed the decision of the magistrate by

filing a "Motion to Set Aside the Magistrate's Order Granting Motion to
nnaeH Ciihnonnn nnr*me el 4 R I ( B ' x



CHAPTER 601G

CITIZENS' AIDE

Definitions,

Office established.

Appointment — vacancy. ,
Cltizen of United States and resident of lowa.
Term — removal. ,
Deputy — assistant for penal agencies.
Prohibited activities.

8 Closed Hies.

601G.9  Powers. ,

601G.10 No charge for services,

601G.11  Subjects for investigations.

601G.12 Complaints investigated.

601G.1 Definitions.

As used in this chapter; o

1. “Person"means an individual, aggregate of indi-

viduals, corporation, partnership, or unincorporated
association. -

. "Agency" means all governmental entities, de-
partments, boards, commissions, councils or institu-
tions, and any officer, employee or member thereof
acting or purporting to act in the exercise of official
duties, but it does not include: o

a_ Anycourtorjudge or appurtenantjudicial staff.

© The members, committees, or permanent or
temporary staffs of the lowa general assembly.

Cff The governor of lowa or the governor's personal
staff.

d. Any instrumentality formed Pursuant to an in-
terstate compact and answerable to more than one
state

3. “Officer" means any officer of un a?ency.

“Employee" means any employee of an agency.
5. "Administrative action” means any policy or ac-
Itlon taken by an agency or failure to act pursuant to

aw,
(C73, 75, 77, 79,81, §GOIG.]

C01G.2 Office established, ,
The office of citizens' aide is established.
[C73, 75,77.79,81, §6010.2]

601G.3 Appointment — vacancy. .
_The citizens’ aide shall be appointed by the legisla-
tive council with the approval and confirmation of a
constitutional majority of the senate and with the aP-
proval and confirmation of a constitutional majority
ofthe house of representatives. The legislative council
shall fill a vacancy in this office in the same manner
as the original appointment. If the appointment or
vacancy occurs while the general assembly is not in
session, such appointment shall he reported to the sen-
ate and the house of representatives within thirty <inys
of their conven|n1g at their next regular session for
approval and confirmation.

G01G.13 No investigation — notice to complainant.
G01G.14 Institutionalized complainants.
601G.15 Reports critical of agency or officer.
601G.16 Itecommendatinns to agency.
GII1G.I7  Publication of conclusions.

G01G.18 Report to general assembly.
601C.19 Disciplinary action recommended.
601G.20 Immunities.

601G.21 Witnesses.

601G.22 Penalties.

601G.23 Citation.

The citizens' aide shall employ and supervise all em-
ployees under the citizens' aide's direction in such pos-
Itions and at such salaries as shall be authorized by the
legislative council. The legislative council shall hear
and act upon appeals of aggrieved employees of the
office of the citizens' aide.

[C73, 75,77, 79, 81, §6010.3]

601G.4 Citizen of United States and resident of lowa.
The citizens' aide shall be a citizen of the United
States and a resident of the stale of lowa, and shall be
qualified to analyze problems of law. administration
and gubhc pohcy.
|C73, 75, 77. 79. 81, 8601G.4]

601G.5 Term — removal. .

The citizens’ aide shall hold office for four years
from the first daK in July ofthe year ofapproval by the
senate and the house of repreSentatives, and until a
successor is appointed by the legislative council, unless
the citizens' aide can no Iong?er perform the official
duties, or is removed from office. The citizens’ aide
may at any time be removed from office by constitu-
tional majority vote of the two houses of the general
assembly or as ?rowded by chapter 66. If a vacancy
occurs in the office of citizens' aide, the deputy citi-
zens' nide shall act as citizens’ aide until the vacancy
is filled by the legislative council. ¢

[C73, 75. 77. 79. 81. 8G01G.5]

601G.6 Deputy — assistant for penal agencies.

The citizens’ aide shall designate one of the mem-
bers of the staff as the deputy citizens' aide, with au-
thority to act as citizens' nide when the citizens' nide
is absent from the state or becomes disabled. The citi-
zens' nide may delegate to. members of the staffany of
the citizens' dide's authority or duties except the duty
of formally making recommendations to agencies or
reports to the governor or the general assembly.

he citizens’ nide shall .af)pomt. an nssistnnt who
shall be primarily responsible for investigating com-
plaints relating to penal or correctional agencies.

C73. 7 79. 81, 8G0!IG.6|

L .15 7T.
4 Acts, ch 1046, §1



plaint, whether or not it lias been investigated, the
citizens' aide shall without delay inform the complain-
ant of the fact, and if appropriate, shall inform the
administrative ngency involved. The citizens' aide
shall on request of the complainant, and as aﬁpropn-
alte, reptort he status of the investigation to the com-
plainant.

(C73,75,77,79. 81. 8601G.13: 82 Acts, ch 1026, 82|

601G.14 Institutionalized complainants. ,

A letter to the citizens' aide from a Persoln in acor-
rectional institution, a hospital, or other institution
under the control of an administrative agency shall be
immediately forwarded, unopened to the citizens’ aide
by the institution where the writer of the letter is a
resident. A letter from the citizens' aide to such a
Person shall be immediately delivered, unopened to

he cperson.
[C73, 75, 77. 79,81, §601G.14]

601G.15 Reports critical of agency or officer.

Before announcing aconclusion or recommendation
that criticizes an ngency or any officer or employee,
the citizens' aide shall consult with that agencY, officer
or employee, and shall attach to every report sent or
made under the provisions of this chapter a copy of
any unedited comments made by or on behalf of the
officer emplo_)lee ora enci/.

[C73, 75, 77,79, 81, 8601G.15]

601G.16 Recommendations to agency.

If, having considered acomplaint and whatever ma-
terial the citizens' aide deems pertinent, the citizens'
aide finds substantlatm%facts that:

LA mailer should be further considered by the
agency, N , "

2. An administrative action should be modified or
canceled; , S o

3. A rule on which an administrative action is
based should be altered; S

4. Reasons should be given for an administrative
action; or ,

5. Any other action should be taken by the agency,
the citizens' aide shall state the recommendations to
the agency. If the citizens’ aide requests, the agency
shall, within twenty working days notify the citizens’
aide of any action taken on the recommendations or
the reasons for not complying with them, =~

If the citizens’ aide beliéves that an administrative
action has occurred because of laws of which results
are unfair or otherwise objectionable, the citizens' aide
shall notify the general assembly concerning desirable
statutor% change.

(C73,775. 77,79, 81. §601G.16

601G.17 Publication of conclusions. .

The citizens' aide may publish the conclusions, rec-
ommendations, and sugqestlons and transmit them to
the governor, the genera assembly or any of its com-
mittées. When publishing an opinion adverse to an
administrative agency or official the citizens' nide
shall, unless excused by the agency or official affected,
include with the opinion any unedited reply made by
the agency. ,
~Any conclusions, recommendations, and sugges-
tions 'so published may at the same lime be made avail-
able to the news media or others who may he
concerned.

(C73, 75, 77. 79. 81. §601G.17J

601G.18 Report to general assembli/.

The citizens’ aide shall by April Lof each year sub-
mit an economically designed and reproduced rejxirt
to the general assembly ami to the governor concern-
ing the exercise of the citizens’ aide functions during
the preceding calendar year. In discussing mntters
with which the citizens’ nide has been concemed, the
citizens' aide shall not identify specific persons if to do
so would cause needless hardship, If the annual report
criticizes a named ngency or official, it shall alsg in-
clude unedited replies made by the agency or official
to the criticism, unless excused by the agency or offi-
cial affected.

(C73, 75, 71,79, 81, §601G.18; 82 Acts, ch 1026, §3)

601G.19 Disciplinary action recommended.
If the citizens’ aide believes that any public official,
employee or other person has acted in'a manner war-
ranting criminal or disciplinary proceedings, the citi-
zens' aide shall refer the matter to the appropriate
authorities.
(C73, 75, 77,79, 81, §601G.19]

601G.20 Immunities. ,

_No civil action, except remgval from office as pro-
vided in chapter 66, or proceeding shall be commenced
against the citizens' aide or any member of the staff for
any act or omission performed pursuant to the provi-
sions of this chapter unless the act or omission is actu-
ated by malice or is grossly negligent, nor shall the
citizens' aide or any member of the staff be compelled
to test|f¥ in any court with respect to any matter in-
volving the exercise of the citizens’ aide's official du-
ties except as may be necessary to enforce the
provisions of this chapter.

|C73, 75. 77. 79. 81. §60IG.20)

601G.21  Witnesses.

A person required by the citizens’ nide to provide
information shall be paid the same fees and travel
allowances as are extended to witnesses whose attend-
ance has been required in the district courts of this
stale. Officers and employees of an ngency shall not be
entitled to such fees and allowances. A person who,
with or without service of compulsory process, pro-
vides oral or documentary information requested by
the citizens’ aide shall be accorded the same privileges
and immunities as are extended to witnesses in the
courts of this state, and shall also be entitled to be
?ccorgpanied and advised by counsel while being ques-
ioned.

[C73, 75, 77. 79, 81. §601G.21]

601G.22 Penalties.

A person who willfully obstructs or hinders the law-
ful actions of the citizens' nide or the citizens' aide's
staff, or who willfully misleads or attempts to mislead
the citizens' aide in the citizens’ aide's inquiries, shall
be gunty of a simple misdemennor.

(C73,75. 77, 79. 81. §6010.22)

601G.23 Citation.

This chapter shall be known and may be cited as the
“lown Citizens' Aide Act".

|C73. 75.77. 79, 81. 8§6010.23)
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CITIZENS' AIDE[210]

(OMBUDSMAN)
Chapter 1-6 rescinded and the following chapter 1-8 publiehcd 9/16/81 and effective 10/21/81, adopted 9/16/81

CHAPTER 1 4.5(17A) Statement of reasons
ORGANIZATION 4.6(I7A) Petition for rulemaking
1.1(601G) Function 4.7(17A) Procedure after petition is filed
1.2E601Gg Operation
HAPTER 2 CHAPTER 5
P(F:{OCEDURES CONFIDENTIALITY
2.1(60fe) Intake methods- 5.1(601G,68A) Public information
2.2(601G) Jurisdiction 52(601G Private information
2.3(601G) Investigations 5.3(601G Confidential information_
2.4(601G) Hearings 5.4(C01G Request for information in
2.5(601G) Case disposition after investi- citizens' aide/ombuds-
gation man files
2.6(601G) Review
°(0016) Revi CHAPTER 6
CHAPTER 3 PRIVILEGES AND IMMUNITIES v
DECLARATORY RULINGS 6.1(601G) Privileges and immunities "
3.1(17A) General ,
3.2(17A) Petition for declaratory rulings CHAPTER 7
3.3(17A) Procedure after petition is filed PENALTIES
7.1(601G) Penalties
CHAPTER 4
RULEMAKING . CHAPTER 8
4.1(17A,601G) Commencing rulemaking FORMS
4.2(17A,601G) Oral preseniations 8.1%6016 Subpoena form
4.3(17A) Conferences or consulta- 8.2(601G) Patient waiver form
tion 8.3(601G) General information waiver
4.4(17A)  Adoption form

CHAPTER 1
ORGANIZATION

210—1.1(601G) _ Function. The citizens’ aide/ombudsman office was created pursuant to
chapter 601G, The Code, and is charged with the responsibility to accept and investigate
complaints and render an objective opinion or recommendation on a complaint from a
member of the public about an action or inaction of an agency of the state or local
government in lowa, and by doing so, resolving citizens’ complaints and improving
administrative processes and procedures.

210—1.2(601G) Operation. N , ,
1.2(1?) Location. The office of the citizens’ aide/ombudsman is located at 515 E. 12th
Street, Dcs Moines, lowa 50319. The phone number is area code (515) 281-3592. Office hours
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5.4(5) The citizens' aidc/ombudsmnn will provide open access to the files, at the written
request of the governor, the general assembly or standing committee of the general assctnMv
pursuant tolowaCodesection601G.8.

These rules are intended to implement lowa Code chapter 601G as amended by 1952 low.i
Acts, chapter 1026. _ . .

&F_ned 8/26/81, Notice 7/22/81—published 9/16/81, effective 10/21 '822
|Filed 11/5/82, Notice6/23/82—published 11/24/82. effective 12/29/82)

CHAPTER 6
PRIVILEGES AND IMMUNITIES

210—6.1(601G)  Privileges and immunities. , o

6.1(1) * No civil action, except removal from office, as provided in chapter 66, The Code,
or proceeding shall be commenced against the citizens' aide/ombudsman or any member of
hislher staff for any act or omission performed pursuant to the provisions of this chapter
ugless the act or omission is actuated by malice or is grossly negligent.

6.1(2? The citizens’ aide/ombudSman or any member of his/her staff shall not be
compelled to testify in any court with respect to any matter involving the exercise of his/her
official duties except as may be necessary to enforce the provisions of chapter 601G, The

Code
[Filed 8/26/81. Notice 7/22/81 -published 9/16/31, effective 10/21/81)

CHAPTER7Y
PENALTIES

210—7.K601G) = Penalties. Any person who willfully obstructs or hinders the lawful actions
of the citizens’ aide/ombudsman or a member of the citizens’ aide/ombudsman’s staff or who
willfully misleads or attemPts to mislead the citizens’ aide/ombudsman in his/her mqumes
shall be guilty of a simple misdemeanor. The cilizens' aide/ombudsman shall refer all
violalions of this section to the county attorney in the county where the obstruction or
hindcrance occurred. , , ,

[Filed 8/26/81. Notice 7/22/81 —published 9/16/81, effective 10/21/81)

CHAPTERS
FORMS

210—8.K601G) Subpoena Torm. Citizens’ aide/ombudsman form number CA/O-1 is a
subpoena/subpoena duces tecum form.

210—8.2(601G) Patient waiver form. Citizens' aide/ombudsman form number CA/O-2 is
an authorization for medical or hospital information form.

210—8.3(601G) General it formation waiver form. Citizens’ aide/ombudsman form number
CA/0-3 isan authorization for release of information form. .
[Filed 8/26/81, Notice 7/22/81—published 9/16/81, effective 10/21/81)
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February 26, 1991
SUPPORT GROUP

Representative Georgianna Lincoln, Co-Chair
House HESS Committee

PO Box V

Juneau, AH 99811

Re: House Bill 136
Dear Representative Lincoln,

The purpose of, this letter is to re?uest that the committee pass House
Bill 130:- An act giving children of divorce legal access to grand-
parents and others who are important in the child(rene) lives.

Research is showing that when children are denied access to their
biological arents, grandparents, and other loved ones, serious

developmental psychological problems often occur.
Many of these children do not do well in school, have low self esteem,
have a high incidence of drug and alcohol abuse, and are involved in

crime.

W support this bill because we believe it is good public policy to
‘provide emotional as well as monetary support for children,

.Sincerely,

Steven P. Strube, President

P-O0.£>0)(
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HB 136

Three years ego, I was divorced end the custody end legal guardianship of
an eight year old was a major Issue. |thought my agonies over the the
pending hearing and its unknown were the epitome of anxieties. | have

since learned that that was one of the minor issues, the pain comes later.

Prior to the divorce, the father called faithfully every Wednesday. Since
the final decree, my son has heard from him at the most six timss. Last
year, the fother asked for a Christmas list, my son thoughtfully completed
alist and sent it his father. When my son had not received anything by
mid-January, he called his father. His father's reeponce was, "YOU SENT
YOUR LIST TOO LATE, SO YOU'RE NOT GETTING ANYTHING THIS YEAR."

This Christmas, the father sent an airplane ticket, made all the
arrangements on times and dates for a visit. On the day my son was to be
in Anchorage, the weather closed In. My son called his father to let him
know and to make alternate plans. The father had not been in Anchorage
and was not expected to be there for hours. |1 watched my son's face
change to pain as he realized that his father would not have been at the
airport to meet him nor had he made other arrangements. It Is March 7th

and my son still has not heard from his fother. My son does not know what

happened.

| have crawled with my son in his experience of rejection and betrayal, i
hove held my i 1yeor old child sob in the depth of sorrow and confusion.

The source of the suffering is avoidable, Rejection is difficult lesson to
learn for all of us, but it seems that rejection from a parent is an

unimegineable sorrow.

At the temporary custody battlss, the parent goes through hell. We do not
foresee that the innocent child shoulders the worst hell. All of the
costody proceedings accommodate the battling parents. There are no

provisions for the emotional and psychological protection of the child.

I know now why children of divorced are high risks for social pathology.

The child is used and used again to hurt the other parent regardless of the

psychological agony the child must sndure. There must be specific

guidelines and deterents to protect the abuse of a child who is the object
the custody. / 4

/jflarTHamilton

/0. Box 1275
/ Bethel, Alaska 99559 (h) 543-3454 or (w) 543-3455
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A Cl»*ringhouse For FAMILIES And CHILDREN For Information About
Interaction With Legal, Governmental, And Private Sector Sources.

Dedicated to Strengthening and Supporting The FAMILY O ffering Hope and
'‘Guidance for CHILDREN
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Refer To0:0006.091
March A 1991

Representative Georgians Lincoln
Chairperson, Health, Ed. R Social Services
P.O. Box V

Juneau, Alastca 99011

Medam Chairman,
My name is Emil Portscheller, Jr. | am here -orJay representing the National
Center For Families And Children. | would like to thank each of you for the

opportunity to provide information regarding House bill No. 136, and | would
like to offer thanks that each of you has exhibited the refreshing
responsibility to address key issues of families and children in Alaska.

W are currently in the process of estaUli»f»Iny A Informational cla«ringhouae,
national library and computer information network dealing with a broad scope of
family and children related subject areas.

One of the very most alarming issues that we are encountering more and more
frequently is the highly unstable circumstances and general position that
families and children in Alaska are faced with. W find ever increasing
evidence that in Alaska we have perhaps the most destabilized society of any of
the 50 U.S. States. W base this not on the indicators of drug involvement in
our state, although certainly this is a facotr in the general destabilization,
but rather on the extremely high rates of family disruption, disfunction,
dissolution, and family child separation.

As we referenced to the Sonata Health and Social Servicos Committee yesterday
in discussion of Senate Bill No. 100, we fsol that before the legislature and
rspresentativhs of this committee pursue changes in existing legislation or

initiate entlrely new Ieglslatlon rsardmg family, marraige, and children wo
I ewwimiieiid e l« 1 »lel ey sye d>pi pri Jdnr 4tar

legislature and thls committee that the family unit is yet the basis or
cornerstone for our state’s society.
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v

Wn»n convliUvriny Iwyislotian »ffyc+.in™ families, u»rr»igme«, JnH rhi 1rlr»n w?*
must clesrly place our focus on the present and future welfare of familifis,
marraiges, and children and not an emphasis on further entrenching power
fiefdoms in the judiciary and its affiliates. In simpler terms we must afford
every option to families and children as there "cases"™ enter into and
"progress™ through the legal arena and we must not continue to concentrate the
power of the judiciary.

We feel this proposed legislation HB No. 136 not only further concentrates the
power of the Judiciary but the legislation clearly puts the judicary in the
drivers seat in regard to malting decisions affecting families and children as
opposed to quite simply implementing the laws derived in the legislature. W
feel this bill must not go forth as proposed.

We feel there is an imperative existing in Alaska that bespeaks ever so loudly
of the need for virtual total revision of the statutes dealing with family,
marraige, and children. We are in the process of drawing together, interested

professionals, leylal«Lur a, sod mambitrs of thw public to * gonaral cfjn#oronr(>-
on statute revision. In the interim, we have developed several option
recommendations for tho committee rogarding this proposed legislation”i”

(1) LINE 5 The court shall award custody on the basis of the best
interests of the child. In determining the best interests of the child the
court shall consider all relavent factors including those factors enumerated In
A8.25.24.150(c).

Recommendation:

Here we have one of the key flaws in our child related law... Child custody is
such a very delicate and far ranging issue that it demands input from private
sector sources wholly unaffiliated with tho judiciary to achiave tho best
posiible objective input and decisions and dateninations. It is terribly
wrong to place the judiciary in the position of acting as the professional
sector representative in determining custody. The Judiciary should be
permitted only to implement existing statutory requirements. The judiciary
should not should not bo given the authority to make DETERMINATION as to what
is "In the best interest of tho child”. The court should implement STATUTE
which requires professional private sector determination. In other wards do
not permit the judiciary in effect to pass law, but rathor require ths
Judiciary to simply implement statute. The Judiciary is not in a position to
make profsbiiional determination of the beat intoro'sts of a child. Our
Judiciary in this state is dramatically ill equipped in training and education
to function as professional sector representative. The judiciary is in strong
position to function in the implementation of statute. This is a key
distinction needed in family and child law in Alaska.

Proposed amendment!
Delete: In determining the best interests of the child the court shall

consider all relavent factors including those factors
enumerated In AS 25.24.150(c).
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Insert: The court in initiating custody award shall consider all
relavent factors including those factors enumerated in AS
25.24.150(c). Custody award shall be made baaed on
implementation of. PRIVATE SECTOR determination of custody that
is in the beat interests of the child which includes the
specific input of the child(ron) whenover possible.

(2) LINE 7-8-9 In a custody Determination under this section, the
court shall provide for visitation Dy a granoparent Ur uUivr person if fchufc

in the best interests of the child.
Recommendation: 3

The basic thrust in the proposed anywlament of providing for avenue for contact
by grandparents with a child(ren). However, two problems exist in the wording
and the general approach to this subject area. The first problem area is quite
similar to that noted in. the first recommendation and amendment w* have
offered. The amendment to the proposed existing legislation leaves the

judiciary once again in the drivers neat as to determination. W must restate
here that the JUOICiary Should function tu Implement statute *nd not nwta

determination. The second problem area with the line 7-9 proposed amendment to
the existing statue is that as written it fails to give any to say nothing of
adequate recognition to tho fact that grandparents are, based on statistical
information, frequently the perpatrators of marraige and family disfunction and
dissolution, and child family separation. One of the cases serving as bast
example of this is that of Carolyn Smith v. Smith in Houston, Texas. It has

a landmark in this oarticular area of family and child law. Therfore in
addressing whether there ic an indication of a nood for grandparents to play a

role in contact with the child(ren) we feel strongly that such determination
should not be left to the judiciary but rather to tho private sector
professional community (and clergy).

Proposed Amendment:

Doletei In a custody Determination under this section, the
court shall provide for visitation by * grandparent or
other person if that is in the best interests of the
child.

Insort: In a custody determination under this section
the court shall provide for visitation by a grandparent
or other person if that is determined to be in the best
interests of the child to include the direct input of
tho child(fJren) whenever possible.
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)] LINE 11-12 A divorce may be granted for an incompatibility of
temperment that has caused irremeriial breakdown of the Aiarraiga.

Recommendation:

Our state statutes addressing dissolution and divorce already provide far to

many ways out of marraige and often out of marralgae that can be saved and
strengtnnnart If our Judiciary and support ewrv/icw ssctor had th« prnpwr tools.

Line 11-12 is oefinitsly the groundwork for an easy way out. However if the
ncgativ* «ttitudc toward marraige unity or lack thereof is sn Hnr.ply entronrhrrt

in the minds of our lawmakers that we must retain this section than wa
recommend at least the one following amandmenti

Proposed Amandment:

Delete: Adivorca may be granted for an incompatibility of tempwrmont
that has caused irramedial breakdown of the marraige.

Znoert; Adivorct may b* gr»ntod~fer an incompatibility of fccjmpormonh
that has caused irrernadial breakdown of the marraige”except
where mental incapacitjfnas been documented to be affecting the
marraige partner seeking the divorce. m

4 LINES 16-19 support, and visitation are just as between tho spouses
and in the best interests of the children of the marraige; in determining
whether the parents’ agreement on visitation is in the best interests of the
children under this paragraph, the court shall also consider whether the
agreement should include visitation by grandparents and other persona;

Recommendation:

The first and gutt level response to this proposed amendment is that it is yot
another attempt at encroachment by the judiciary on the rights and
responsibilities of parents.

Second, we see some of the same problems with this amendment that we described
in previous discussion and recommendations.

w
Proposed Amendment:

Delete: support, and visitation are just as between the spouses and in
the best interests of the children of the marraige; in
determining whether the parents’ agreement on visitation is in
the best interests of the childron under this paragraph, the
court shall also consider whether the agreement should include

visitation by grandparents and other persona;
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Inserti support, and visitation *r«? just as between the spouses, and in
the best interests of th* children of tho marraige 4C achieved
through private sector determination and report; the court may
direct that visitation bv oranduarants and or others shall be
consideredffn~the achievement of determination?as to whether
the parents' agreement on visitation is in the best interests
of the children under this paragraph;

We Would like once again to thank the committee -for the opportunity to provide
input on this proposed legislation. | will be glad to provide a written copy
of our position on this legislation and our proposed amendments.

Sincereley

EPJR/e

eci Senate Family Law Raviow Task Force Committee Lt. Governor
Coghill

Alaska fami Support Group . .
Oovsrnur'* &mm sglon 81 Eﬂnldren A3 Youtri

Rop. Terry Martin
Rep. Randy Phillips
Rep. Ron Larson
Rep, Ramona Barnes



ELECTIVE DISTRICT 1

TO:

FROM:

DATE:

RE:

ALASKA STATE LEGISLATURE

IN KETCHIKAN

352 FRONT ST.
KETCHIKAN. AK 99901
PHONE 225-9119

DURING SESSION
PO.lIOXV

STATECAPITOL IIUI1.DING

JUNEAU, AK 99811
PHONE 105-3121

Representative Cheri L. Davis

MEMORANDUM

Rep. Dave Donley

Chair, House Judaﬁ Committee

Rep. Cheri Davis -
March 13,1991

Scheduling of House Bill 136

Please accept this memorandum as my request for House Bill 136, ‘An
act allowing a grandparent to petition a court for visitation rights with a
grandchild and requiring a courtto consider nonspousal visitation rights

when

reviewing a disoolution agreement/ to be heard in your

committee.

Attached, isa draft Committee Substitute that Iwould like the Judiciary

Committee to consider.

This CS will narrow the scope of the bill to

grandparents visitation rights only.

The intent of this bill isto keep foremostthe best interests of the children
and to insure grandparents have the rightto petition for visitation inthe
event there isno marriage, and thus, no divorce.

Ifyou

have any questions about this bill, please do not hesitate to

contact me.

Thank you.
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CS FOR HOUSE BILL NO. 136 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES CJDAVIS, Gruenberg

A BILL

FOR AN ACT ENTITLED

1 "An Act allowing a grandparent to petition a court for visitation rights with a grandchild;

2 and requiring a court to consider nonspousal visitation rights when reviewing a dissolution

3 agreement."”

4

© oo ~N oo o

10
11
12
13
14

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 25.20.060(a) is amended to read:

(@) If there is a dispute over child custody, ether parent may petition the superior court
for resolution of the matter under AS 25.20.060 - 25.20.130. The court shall award custody on
the basis of the best interests of the child. In determining the best interests of the child, the couit
shall consider all relevant factors including those factors enumerated in AS 25.24.150(c). In a
custody determination under this section, the court shall provide for visitation by a
grandparent or other person if that is in the best interests of the child.

* Sec. 2. AS 25.20 is amended by adding a new section to read:

Sec. 25.20.065. VISITATION RIGHTS OF GRANDPARENT, (a) Except as provided

in (c) of this section, a child’s grandparent may petition the superior court for an order

1. CSHB 136( )

New Text. Underlined [DELETED TEXT BRACKETED]
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establishing reasonable rights of visitation between the grandparent and child if

(1) the grandparent has established or attempted to establish ongoing personal
contact with the child,;

(2) the child’s custodian has denied the grandparent reasonable opportunity to visit
the child; and

(3) visitation by the grandparent is in the child’s best interest.

(b) After adecree or final order relating to child custody is entered under AS 25.20.060
or AS 25.24.160 or relating to an adoption under AS 25.23, a grandparent may petition under this
section only if

(1) the grandparent did not request the court to grant visitation rights during the
pendency of proceedings under AS 25.20.060, AS 25.23, or AS 25.24; or

(2) there has been a change in circumstances relating to the custodial parent or
the minor child that justifies reconsideration of the grandparent’s visitation rights.

(c) This section does not apply to a

(1) stepgrandparent;

(2) paternal grandparent of a child bom out of wedlock unless the child has been
legitimated by the father under AS 25.20.050(a).

* Sec. 3. AS 25.24.220(d) is amended to read:

(d) If the petition is filed by both spouses under AS 25.24.200(a), the court shall examine
the petitioners or petitioner present and consider whether

(1) the spouses fully understand the nature and consequences of their action;

(2) the written agreements between the spouses concerning child custody, child
support, and visitation are just as between the spouses and in the best interests of the children
of the marriage; in determining whether the parents’ agreement on visitation is in the best
interests of the children under this paragraph, the court shall also consider whether the
agreement should include visitation by grandparents and other persons;

(3) the written agreements between the spouses relating to the division of
property, including retirement benefits, spousal maintenance, and the allocation of obligations are
just; the spousal maintenance and division of property must fairly allocate the economic effect
of dissolution and take into consideration the factors listed in AS 25.24.160(a)(2) and (4);

(4) the written agreements constitute the entire agreement between the parties; and

-2-
New l1'exc Underlined [DELETED TEXT BRACKETED]
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(5) the conditions in AS 25.24.200(a) have been met.
* Sec. 4. AS 25.24.230 is amended by adding a new subsection to read:
(i) Notwithstanding AS 25.24.220(g), the court may, in addition to granting the relief
sought by the petitioning spouses, provide in a decree o» dissolution for visitation rights of a
grandparent or another person who is not a petitioning spouse.

3 CSHB 136( )

New Text Underlined [DELETED TEXT BRACKETED]
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A Clearinghouse For FAMILIES And CHILDREN For In-formation About
Interaction With Legal, Governmental., And Private Sector Sources.

Dedicated to Strengthening and Supporting The FAMILY Q-f-fering Hope and
Guidance -for CHILDREN
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April 17, TO
John B. ’Jack7 Coghill, Lt. Governor DEPT}
P.O. Box AA RM s . PO\
Juneau, Alaska 99811 Qo A%

PotMPbrand lax Iransmmal memo 7671

Lt. Governor Goghill,

I would like to bear upon your long term experience in government and as a
parent and grandparent in requesting your observations and possibly assistance
in addressing House Bill 136.

Probably to most observers of this bill the bill presents the state with an
opportunity to establish avenue for a contact arrangement between children and
grandparents in the event of some form of discard or dissolving of family unit.

Mr. Steve Strube formerly with the Alaska Family Support Group has spoken
strongly in support of the bill as a mechanism for grandparents to access
grandchildren. W support the general position that contact between children
and grariparents should have a vehicle in state law. However HB 136 is a ruse

promulgated by the judiciary. We are asked to believe the core of the bill is
contact between children and grandparents. W suggest very strongly that this
is not the true core of the bill. Contact by children with grandparents or

"extended family" in general or in theory is a good idea and it strikes a warm
cord with most of us. There are many cases that speak loudly against an
automatic avenue for this contact.

However this bill placates the family and children movement in this state by
dangling out a legislative carrot o a very long stick as an enticement to
support contact by grandparents. The movement and ultimately individuals and

families and children will if this bill passes be in receipt of the other end
of that proverbial stick (shaft) by the further entrenchment of judicial sector
powers in family law... The judiciary in this state has a nationwide

reputation for being enept when addressing family law. Certainly our "social
statistics” bear this out.

Cl3
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Lt. Governor Coghill
Page (2)

Determination should NEVER be in the realm of the judges. Our laws are the
determining factors in our society. Statutory implementation should be the
only lifeblood for the judiciary, not the emotional blood and gutts of the
families and children in this state.

At the risk of appearing like our worst nighmare of a politician, 1 ask for you
nay support on the original bill and the judiciary commiittee substitute unless
they include the changes enclosed for your consideration.

Throughout the original bill there is implication, at least, that "we the
public, government etc.” are concerned about the best interest(s> of the
child(ren) in this state. Yet where, anywhere, in the original bill or the
substitute is there first priority emphasis on the needs, desires, yes even
basic input from the child(ren). Need 1say this is not prt*ent. This is also
powerful indicator of how little understanding our legilators have of the very
mandate we all have to incorporate the child(ren) into the decision making
about the child’s own future. W must no longer view and treat and relegate
children as property.

Our office is of the strong opinion that you are able to see through the facade
of this proposed legislation. W ask for your assistance in ensuring key
revision of this bill to emphasize the contact without the bill being used as a
vehicle for further strenthening the Judiciary in the area of family law. Our
state judiciary is realistically wholly illiterate in the area of family law.
Certainly the initial review and findings of the Senate Family Law Review task
Force is ample substantiation of the above contention. Lets bring forth a bill
that is an open up front contact avenue without the added baggage of influence
from the judiciary.
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Lt. Governor Coghill
Page (3)

Thanks so much for your seasoned enlightened consideration.

Sincereley

Emil Portscheller, Jr.

EPJR/e

Enclosure: Letter to Rep. Lincoln/HB 136

cc: Senate Family Law Review Task Fores
Lt. Governor Coghill
Alaska family Support Group
Governor’s Commission Cn Children And Youth
Rep. Terry Martin
Rep. Randy Phillips
Rep. Ron Larson
Rep. Ramona Barnes
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Refer To0:0006.091
March 6, 1991

Representative Georgiana Lincoln
Chairperson, Health, Ed. %<Social Services
P.O. Box V

Juneau,, Alaska 99811

Medam Chairman,
M/ name is Emil Portscheller, Jr. | am here today representing the National
Center For Families And Children. | would like to thank each of you for the

opportunity to provide information regarding House bill No. 136, and | would
like to offer thanks that each of you has exhibited the refreshing
responsibility to address key issues of families and children in Alaska.

W are currently in the process of establishing a informational clearinghouse,
national library and computer information network dealing with a broad scope of
family and children related subject areas.

Ore of the very most alarming issues that we are encountering more and more
frequently is the highly unstable circumstances and general position that
families and children in Alaska are faced with. W find ever increasing
evidence that in Alaska we have perhaps the most destabalized society of any of
the 50 U.S. States. W base this not on the indicators of drug involvement in
our state, although certainly this is a facotr- in the general destabalization,
but rather on the extremely high rates of family disruption, disfunction,
dissolution, and family child separation.

As we referenced to the Senate Health and Social Services Committee yesterday
in discussion of Senate Bill No. 100, we feel that before the legislature and
representatives of this committee pursue changes in existing legislation or
initiate entirely new legislation regarding family, marraige, and children we
recommend strongly establishing as a basic premis and top priority for this
legislature and this committee that the family unit is yet the basis or
cornerstone for our state's society.
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When considering legislation affecting families, marra.iges, and children we
must clearly place our focus on the present and future welfare of families,
marraiges, and children and not an emphasis on further entrenching power
fiefdoms in the judiciary and its affiliates. In simpler terms we must afford
every option to families and children as there "cases" enter into and
"progress" through the legal arena and we must riot continue to concentrate the
power of the judiciary.

We feel this proposed legislation HB No. 136 not only further concentrates the
power of the judiciary but the legislation clearly puts the judicary in the
drivers seat iri regard to making decisions affecting families and children as
opposed to quite simply implementing the laws derived in the legislature. W
feel this bill must not go forth as proposed.

W feel there is an imperative existing in Alaska that bespeaks ever so loudly
of the need for virtual total revision of the statutes dealing with family,
marraige, and children. W are in the process of drawing together interested
professionals, legislators, and memhers of the public to a general conference
on statute revision. In the interim we have developed several option
recommendations far the committee regarding this proposed legislation (HB136):

(1) LINE 5 The court shall award custody on the basis of the best
interests of the child. In determining the best interests of the child the
court shall consider all relavent factors including those factors enumerated in

AS 25.24.150(c).
Recommendation:

Here we have one of the key flaws in our child related law... Child custody is
such a very delicate and—far ranging- issue that it demands input from-private—
sector sources wholly unaffiliated with the judiciary to achieve the best
posiible objective input and decisions and determinations. It is terribly
wrong to place the judiciary in the position of acting as the professional
sector representative in DETERMNING custody and or visitation. The judiciary
should be permitted QO\LY to implement existing statutory requirements. The
judiciary should not SHOUD NOT be given the. authority to make DETERMNATION as
to what is "In the best interest of the child(reri)The court should
implement STATUTE which requires professional private sector determination. In
other words do not permit the judiciary in effect to pass law by making
determination. The judiciary is not in a position to make professional
determination of the best interests of a child. Our judiciary in this state is
dramatically ill equipped in training and education to function as professional
sector representative. The judiciary is in strong position to function in the
implementation of statute. This is a key distinction needed in family and
child law in Alaska.

Proposed amendment:

Delete: In determining the best interests of the child the court shall
consider all relavent factors including those factors
enumerated in AS 25.24.150(c).



APR 22 '91 11:27 LEG. AFFAIRS - WASILLA

Insert: The court in initiating custody award shall consider all
relavent -factors including those -factors enumerated in AS
25.24.150(c). Custody award shall be made based on
implementation of PRIVATE SECTOR determination of custody that
is in the best interests of the child which includes
the specific input of the child(ren) whenever possible.

(2 LINE 7-8-9 In a custody Determination under this section, the
court shall provide for visitation by a grandparent or other person if that is
in the best interests of the child.

Recommendation:

The basic thrust in the proposed amendment of providing for avenue for contact
by grandparents with a child(ren) is good. However, two problems exist in the
warding and the general approach to this subject area. The first problem area
is quite similar to that noted in the first recommendation and amendment we
have offered. The amendment to the proposed existing legislation leaves the
judiciary once again in the drivers seat as to determination. W must restate
here that the judiciary should function to implement statute and not make
determination. The second problem area with the line 7-9 proposed amendment to
the existing statue is that as written it fails to give any to say nothing of
adequate recognition Lu llie fact that grandparents are frequently the
perpatrators ofmarraige and family disfunction and dissolution, and child
family separation. One of the cases serving asbest example of this is that of
Carolyn Smith v. Smith iri Houston, Texas. It has become a landmark iri this
particular area of family and child law. Therfore in addressing whether there
is an indication of a need for grandparents to play a role in contact with the
child(ren) we feel strongly that such determination should not be left to the
judiciary but rather to the private sector professional community (and clergy).

Proposed Amendment:

Delete: In a custody Determination under this section, the
court shall provide for visitation by a grandparent or
other person if that is in the best interests of the
child.

Insert: In a custody determination under this section
the court shall provide for visitation by a grandparent
or other person if that is determined to be in the best
interests of the child to include the direct
input of the child(driin) whenever possible.
Detremination shall be accomplished in the private
sector professional community and or with the clergy.
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(3) LINE 11-12 Adivorce may be granted for an incompatibility of
temperinent that has caused irrsmedial breakdown of the marraige.

Recommendation:

Our state statutes addressing dissolution and divorce already provide far to
many ways out of marraige and often out of marraiges that can be saved and
strengthened if our judiciary and support service sector had the proper tools.

Line 11-12 is definitely the groundwork for an easy way out. However if the
negative attitude toward marraige unity or lack thereof is so deeply entrenched
in the minds of our lawmakers that we must retain this section then we
recommend at least the one following amendment:

Proposed Amendment:

Delete: A divorce may be granted for an incompatibility of tempermerit
that has caused irremedial breakdown of the marraige.

Insert: Adivorce may be granted for an incompatibility of temperinent
that has caused irremedial breakdown of the marraige except
where mental incapacity has been documented to be affecting the
marraige partner seeking the divorce.

4) LINES 16-19 support, arid visitation are just as between the spouses
and in the best interests of the children of the marraige; in determining
whether the parents’ agreement on visitation is in the best interests of the
children under this paragraph, the court shall also consider whether the
agreement should include visitation by grandparents and other persons;

Recommendation:

The first and gutt level response to this proposed amendment is that it is yet
another attempt at encroachment by the judiciary on the rights and
responsibilities of parents.

Second, we see some of the same problems with this amendment that we described
in previous discussion and recommendations.

Proposed Amendment:

Delete: support, and visitation are just as between the spouses and in
the. best interests of the children of the marraige; in
determining whether the parents’ agreement on visitation is in
the best interests of the children under this paragraph, the
court shall also consider whether the agreement should include
visitation by grandparents and other persons;
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Inserts support, and visitation are just as between the spouses,

and in th* bait intaraati of the children of the

marraige as achieved through private sector determination and
report] the court may direct that visitation by grandparents
and or others shall be considered in the achievement of
determination as to whether the parents’ agreement on
visitation is in the best interests of the children under this

paragraph;

We would like Dnce again to thank the committee for the opportunity to provide
input on this proposed legislation. | will be glad to provide a written copy
of our position on this legislation and our proposed amendments.

Sincereley

Emil Portscheller, Jr.

EPJR/e

cc: Senate Family Law Review Task Force Committee
Lt. Governor Jack Goghill

Alaska family Support Group
Governor’s Commission Oh Children And Youth

Rep.
Rep.
Rep.
Rep.

Terry Martin
Randy Phillips
Ron Larson
Ramona Barnes
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Representative Cheri L. Davis

Good afternoon.

Current Alaska Statutes allow grandparents to petition the court to
allow visitation with their granachildren in the event of a divorce.

House Bill 136 allows a child's gr_andparent the right to petition the
superior court for an order establishing reasonable rights of
visitation between the grandparent and the child, even if no divorce

or dissolution has taken place.

Grandparents often provide the support children need, especially
when there is instability in the child's home.

Furthermore, in the event of a divorce, this hill will allow the court
to consider visitation by grandparents and other persons in addition

to the parent's visitation agreement.

The intent of this bill is to keep foremost the best interests of the
children and to insure grandparents have the right to petition the
courts for visitation rights.
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STEVE COWPER, GOVERNOR

COMMERCIAL FISHERIES ENTRY COMMISSION / *0. box kb

11-K28LH

m JUNEAU, ALASKA 99811-0302
! PHONE: (907) 409+4081

October 29, 1990

Glen A. Wilber

Vice-President

Alaska Underwater Harvesters Association
3311 Halibut Point Rd.

Sitka, Akc 99835

Dear Mr. Wilber:

Thank you for your letter of Sept. 25, 1990, and the
petition from concerned citizens and members of the Alaska
Underwater Harvesters Association. Your petition asks us to
"to iIssue an immediate "moratorium™ on the issuance of any new
permits for the harvest of sea cucumbers in Alaska and that a
study be conducted into the possibility of future "limited
entry".

We must deny your request for the moratorium as we lack
the statutory authority to implement a simple moratorium.
Under the existing limited entry statutes, the only way we can
restrict the number of participants in a fishery 1is by
committing to a full-scale, salmon-type limited entry program.

As the State®"s limited entry program can be relatively
expensive to implement (due to the initial allocation
process), we must necessarily be conservative in using the
program. We usually do not undertake a limitation unless we
are convinced that the program is appropriate, will serve the
purposes of the statute, and will produce substantial
benefits. At this point, we do not feel that we can draw such
conclusions in this fishery.

As you may be aware, we recently directed our research
staff to conduct a study into the possibility of using the
existing limited entry program in the Southeastern Alaska
diving fisheries. There are many issues to consider. We
would like to see the results of our staff's study and hear
the thoughts of the Board of Fisheries on appropriate
management measures before we contemplate any full-scale
limitation proposals.



SA

September 25, 1990

Entry Commission
Alaska Commercial Flsherles

8800-109 ? acier Highway
Juneau, Alaska gosos

Dear Sirs:
Please % [gt tha enclosed petition from concerned citizens

and
members he Alaska Un erwater Harvesters Assoclated based
Sitka, Alask In this pe |t|on \We ask that the commission |ssue

an |mme |ate " oratonum %te 1SS new perm|ts %

r(ye sea cuur]te *n Aasa . tat a study be
onduct Into the possibility of future m|ted entry",

have any questions lease feel free to contact me b

orrg/pondenc %ls y Hahbut PoIRt Rd., Sitka, AK 998353 or phong
?907 747" 31773 Thank you for your assistance.
Sincerely,
Glenn A. Wilber

Vice President o
Alaska Underwater Harvesters Association

Enclosure: Petition With 75 Signatures



STEVE COWPER, GOVERNOR

COMMERCIAL FISFIERIES ENTRY COMMISSION p.0. box kb

11-K28LH

: JINEAU, ALASKA 99811-0302
PHONE: (907) 465-4081

October 29, 1990

Glen A. Wilber

Vice-President

Alaska Underwater Harvesters Association
3311 Halibut Point Rd.

Sitka, Ak. 99835

Dear Mr. Wilber:

Thank you for your letter of Sept. 25, 1990, and the
petition from concerned citizens and members of the Alaska
Underwater Harvesters Association. Your petition asks us to
"to issue an immediate "moratorium"™ on the issuance of any new
permits for the harvest of sea cucumbers in Alaska and that a
study be conducted into the possibility of future "limited
entry"”.

We must deny your request for the moratorium as we lack
the statutory authority to implement a simple moratorium.
Under the existing limited eniry statutes, the only way we can
restrict the number of participants in a fishery is by
committing to a full-scale, salmon-type limited entry progranm.

As the State®"s limited entry program can be relatively
expensive to implement (due to the initial allocation
process), we must necessarily be conservative in using the
program. We usually do not undertake a limitation unless we
are convinced that the program is appropriate, will serve the
purposes of the statute, and vill produce substantial
benefits. At this point, we do not feel that we can draw such
conclusions in this fishery.

As you may be aware, we recently directed our research
staff to conduct a study into the possibility of using the
existing limited entry program in the Southeastern Alaska
diving fisheries. There are many issue3 to consider. We
would like to see the results of our staff®s study and hear
the thoughts of the Board of Fisheries on appropriate
management measures before we contemplate any full-scale
limitation proposals.



In the meantime, we are hopeful that the interinm
management measures in the sea cucumber fishery will be
adequate and will discourage those who might seek to enter the
fishery on a speculative basis. Hopefully, the new plan will
"buy time"™ so that other potential management measures can be
considered more carefully.

Even though we lack the power to act, we are sympathetic
toward your request for a moratorium on new entrants and we
might consider using such authority if we had 1it.
Representative Ben Grussendorf has indicated that he wants to
explore the need for new legislation to provide the Commission
with the authority to implement a simple moratorium in such
situations. We plan to work with Representative Grussendorf
to help in every way that we can.

Again, thank you for your letter and petition. We share
your concerns about the fishery. Your continued help as we
investigate these issues will be greatly appreciated. If you

have further questions or thoughts on these matters, please do
not hesitate to contact us.

By Direction of the

COMMERCIAL FISHERIES ENTRY COMMISSION
Bruce Twomley, Chairman
Phil Smith, Commissioner

By:

cc: All Petitioners
The Honorable Ben Grussendorf
. State House of Representatives
/Doug Rickey, Aide to Rep. Grmsendorf
Eric Jordan, Chair - Sitka Adzisory Committee



September 25. 1990

Entr& Commission

a Comlnermal F|sher|es
8800-109 acier Highway
Juneau, Alaska 99801

Dear Sirs:
Please ac%ept theI enclosed petition from concerned mélzens and

members the A aska Un erwater Harvesters Assoclated based in
Sitka, Alaska In this pe |t|0n e ask that the commission |ssue

aﬂ |mmed|ate "moratorium'’ rt)te 1SS new permlts %
t ra/est of Sea cucumpoers *nAasa? .tat a study De
conduct Into the possibility of future "limited entry".

have any questig please feel free to contact me b
orrey spondenc 2/3 q1 Ha Eu} oInt Rd Sitka, AK 998353 or phon)e/
?907 147~ 31773 Thank you or your assistance.
Sincerely,
Glenn A. Wilber

Vice President .
Alaska Underwater Harvesters Association

Enclosure: Petition With 75 Signatures
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WE THE UNDERSIGNED PETITION THE STATE OF ALASKA LIMITED ENTRY
COMMISSION AS CONCERNED CITIZENS AND MEMBERS OF THE ALASKA
UNDERWATER HARVESTERS ASSOCIATION. IN THIS PETITION WE ASK THAT
THE COMMISSION ISSUE AN IMMEDIATE "MORATORIUM" ON THE ISSUANCE OF
ANY NEW PERMITS FOR THE HARVEST OF SEA CUCUMBERS IN ALASKA AND
THAT A STUDY BE CONDUCTED INTO THE POSSIBILITY OF FUTURE "LIMITED
ENTRY".

PRINTED NAME SIGNATURE ADDRESS DATE
"tL iyu r2rl. S71/o
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sep 27 1990
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