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GJ. because he was a regular lunchtime 
customer at the bar where she danced. 
Velez visited GJ. and her boyfriend at 
GJ.’s trailer on several occasions and 
helped GJ.’s boyfriend work on his truck. 
On November 14, 1985, GJ. went to Ve­
lez’s body shop to pick up a coat. Velez 
drove GJ. nome, stopping on the way to 
purchase blackberry brandy and beer. 
When they arrived at GJ.’s trailer, she 
invited Velez in for a drink.

Velez told G.J. about an incident involv­
ing his former girlfriend in which he had 
hit her and forced himself upon her be­
cause "he wanted her and he knew that she 
wanted him.’’ He told G J. that his former 
girlfriend had accused him of rape and had 
obtained a restraining order against him.

After drinking the brandy and beer, Ve­
lez asked GJ. to dance for him. She re­
fused. Velez got up and put his arms 
around GJ., saying that he had not been 
with a woman for a while. GJ. kissed 
Velez on the cheek and told him to calm 
down, reminding him that she had a boy­
friend. Velez became more aggressive and 
held GJ. against himself. G.J. again told 
Velez to calm down or leave. She moved 
away from Velez and sat down on the 
couch. Velez approached GJ. again, say­
ing, “ come on, . . .  I want it and you want 
it too.” GJ. started to get up, but Velez 
pushed her back down on the couch. He 
lay on top of GJ. and attempted to sepa­
rate her legs with his knees, telling her, 
"come on, you know you want it.”  GJ. 
screamed and told Velez to get out. Velez 
struck her in the face, and they continued 
to struggle. Eventually, GJ. managed to 
get away for long enough to pick up the 
telephone. She threatened to call the po­
lice. Velez left the trailer.

GJ. reported the incident to the police. 
After an initial investigation, a misdemean­
or citation was issued against Velez for 
assault and battery, and the case was ap­
parently referred to the Anchorage Police 
Department for further investigation of 
more serious charges.

On November 19, 1985, Velez met S.F. at 
another Anchorage bar. Velez and S.F.

Velez invited S.F. to 
L ' g her car to his body shop to get an 
et Jmate on some work S.F. needed to have 
done. On November 23, 1985, S.F. went to 
the body shop to have a headlight repaired. 
Velez was at the shop with several other 
people. While Velez was installing the 
headlight, he suggested that S.F. and the 
shop owner's girlfriend buy some blackber­
ry brandy and beer, When they returned, 
everyone drank the brandy and beer and 
smoked marijuana. During this time, Ve­
lez mentioned to S.F. that he had charges 
pending against him in another state for 
assault and battery and that he had come 
to Alaska to get away from them.

After the others left the shop, S.F. asked 
Velez what she owed him for fixing her 
headlight. Velez replied, “A hug." S.F. 
gave Velez a hug and he pushed her down 
on the couch. S.F. said, “Nj," and began 
to struggle. Velez grabbed her by the 
throat and tried to remove her clothing.
S.F. tried to knee Velez in the groin; he 
said menacingly, "Don't you ever do that 
again.”  After removing S.F.’s pants and 
underwear, Velez had sexual intercourse 
with her. He got up and placed a blanket 
on the Door, dragged S.F. o ff the couch, 
and had sexual intercourse with her again. 
Velez subsequently permitted S.F. to leave.
S.F. reported the rape to the police later 
that evening.

Velez testified in his own behalf at trial. 
Concerning the November 14 attempted 
rape, he admitted hugging and kissing GJ. 
but claimed that she started screaming for 
no apparent reason, so he let go of her and 
she fell down. According to Velez, he left 
GJ.’s apartment soon thereafter when ef­
forts to calm her down proved unavailing. 
Velez did not deny making the statements 
to GJ. concerning his assault on a former 
girlfriend. He testified, however, that he 
had not been charged with rape as a result 
of the incident and that his former girl­
friend’s efforts to obtain a restraining or­
der had been dismissed because she failed 
to appear for a hearing. On croSs-examina- 
tion, Velez denied forcing his former girl­
friend to have sexual intercourse with him.
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Concerning the November 23 sexual as­
sault on S.F., Velez admitted having sexual 
intercourse but claimed that the episode 
was entirely consensual.

On rebuttal, the trial court permitted the 
state to call Velez’s former girlfriend, C.S., 
as a witness. C.S. testified that she met 
Velez in September 1985 and went out with 
L.ii several times. On October 24, 1985, 
she and Velez spent the evening drinking 
with several other people at the body shop; 
Velez was drinking blackberry brandy and 
beer. Later that evening, Velez invited her 
to his apartment for a drink. According to 
C.S., Velez became aggressive and tried to 
kiss her. She told him that she did rot 
want to have sex with him. They strug­
gled and C.S. began to cry. Velez pulled 
her down on the floor and forced her to 
have sexual intercourse. C.S. subsequent 
ly attempted to obtain a restraining order, 
but she did not follow through or file for­
mal charges of assault against Velez be­
cause she was afraid of him.

The jury convicted Velez of the attempt­
ed sexual assault on G.J. and of the sexual 
assault on S.F. He thereafter appealed. 
On appeal, Velez claims that, had separate 
trials been held on each of the two charges, 
evidence of his other two acts of sexual 
misconduct would have been inadmissible.

The proper starting point for analysis of 
Velez’s claim is Alaska Rule of Evidence 
404(b):

(b) Other Crimes, Wrongs, or Acts. 
Evidence of other crimes, wrongs, or acts 
is not admissible to prove the character 
of a person in order to show that he 
acted in conformity therewith. It may, 
however, be admissible for other pur­
poses, such as proof of motive, opportu­
nity, intent, plan, knowledge, identity, or 
absence of mistake or accident 
The plain language of Rule 404(b) bars 

the use of evidence o f other misconduct 
only when it is admitted to prove the de­
fendant's character, and only when the pur­
2. AJLE. 403 provides:

Exclusion of Relevant Evidence on Grounds 
of Prejudice, Confusion, or Waste of Time.

Although relevant, evidence may be exclud­
ed i f  its probative value is outweighed by the

pose of proving character is to establish 
the defendant’s conduct in committing the 
offense charged. The rule does not oper­
ate to forbid evidence of other misconduct 
when it is relevant to show the defendant’s 
culpable mental state—or mens rea—as 
opposed to the defendant's conduc; -or ac­
tus reus:

Where the proof of other acts is of­
fered to show that the person engaged in 
the disputed conduct, the weak probative 
value of the evidence of other crimes, 
wrongs, or acts is swamped by the coun­
tervailing considerations of fairness and 
efficiency. Therefore, the general rule 
is, as stated in Rule 404(b), that other 
acts may not be used to prove the con­
duct of the actor. But once it has been 
shown by other evidence that the act was 
done and the issue is who did the act and 
with what mental state, the balance 
shifts. The probative worth of the evi­
dence when offered for some other pur­
pose may be higher, the need to prove 
the requisite mental state may be great­
er, and the prejudice to the defendant 
may be less. Hence, the balance cannot 
automatically be struck against admissi­
bility.

22 C. Wright & K. Graham, Federal Prac­
tice and Procedure § 5239 at 438-39 (1978) 
(hereinafter Wright & Graham).

When evidence of other misconduct is 
shown to have relevance to some issue 
other than the defendant's propensity for 
conduct similar to the conduct charged, ad­
mission of the evidence ‘ ‘is left to the appli­
cation of the normal rules of rele­
vance ”  Id. See also Huddleston v.
United States, —  U.S. ----- , 108 S.Ct.
1496, 99 L.Ed.2d 771 (1988). Primary 
among the "normal rules of relevance,” of 
course, is Alaska Rule of Evidence 403,1 
which permits the trial court, as a matter 
of discretion, to exclude relevant evidence 
when its probative value is outweighed by 
its potential for prejudicial impact Wright 
& Graham, § 5239 at 439. See also Ler-

danger o f un fa ir prejudice, confusion o f  the 
issues, o r  m isleading the ju ry , o r by con: ider- 
ations o f  undue delay, waste o f  time, o r  need- 
less presentation o f  cumulative evidence.
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(Alaska App.1985), affd, 7?,6 P.2d 546 
(Alaska 1986).

The issue of admissibility in the present 
case thus turns initially on the question 
whether, in relation to each of the two 
charges against Velez, the evidence of his 
other misconduct was relevant to prove 
something besides his propensity to commit 
the type of conduct charged. I f  some oth­
er legitimate relevance is established, 
A.R.E. 404(b) is inapplicable; the issue of 
admissibility shifts to the balancing formu­
la articulated in A.R.E. 403.

One of the purposes for which evidence 
of other misconduct is expressly allowed 
under A.R.E. 404(b) is to show intent. 
"The theory upon which evidence of other 
crimes is admissible on [the issue of intent] 
under Rule 404(b) is that its use on the 
mental element of the offense does not 
require an inference as to the character of 
the accused or as to his conduct.”  Wright 
& Graham, § 5242 at 487-88. This excep­
tion to A.R.E. 404(b) is broadly recognized 
and as broadly applied. See, e.g., Huddle­
ston, 108 S.Ct. 1496. Intent is one of the 
exceptions expressly listed in A.R.E. 404(b) 
and is thus clearly recognized under Alaska 
law, even though the rule has been charac­
terized as one of exclusion rather than in­
clusion. See Oksoktaruk v. State, 611 
P.2d 521, 524 (Alaska 1980).

Because the exception for intent might 
threaten to swallow the rule if too broadly 
applied, however, two limitations are com­
monly imposed. First, ” [t]he issue of in­
tent must be seriously disputed.”  Wright 
& Graham, § 5242 at 489. See also Free­
man v. State, 486 P.2d 967, 977 (Alaska 
1971). And, second, the evidence of other 
misconduct must be similar to the act of 
misconduct with which the accused is 
charged. Wright & Graham, § 5242 at 
490-92; Adkinson v. State, 611 P.2d 528, 
532 (Alaska 1980); Oksoktaruk, 611 P.2d 
at 524.

In the specific context of sexual assault 
cases where the defendant claims consent, 
there is abundant case law in other jurisdic­
tions allowing the admission of evidence 
showing similar sexual acts in order to

intent See, e.g., 
Oglen v. State, 440 So.2d 1172, 1176 (Ala. 
Cr.App.1983); People v. Salazar, 144 Cal. 
App.3d 799, 193 Cal.Rptr. 1, 7 (1983); Peo­
ple v. Jackson, 110 Cal.App.3d 560, 167 
Cal.Rptr. 915, 918-19 (1980); O'Neal v. 
State, 170 Ga.App. 637, 318 S.E.2d 66 , 67 
(1984); Baker v. State, 449 N.E.2d 1085, 
1088-89 (lnd.1983); State v. Gonzales, 217 
Kan. 159, 535 P.2d 988, 989-90 (1975); 
Williams v. State, 95 Nev. 830, 603 P.2d 
694, 697 (1979); State v. Fears, 69 Or.App. 
606, 688 P.2d 88, 89-90 (1984); State v. 
Willis, 370 N.W.2d 193, 198 (S.D.1985); 
Rodriguez v. State, 646 S.W.2d 539, 542 
(Tex.App. 1982); State v. York, 50 Wash. 
App. 446, 749 P.2d 683, 688-90 (1987). See 
generally, Annotation, Admissibility, in 
Rape Case, o f Evidence that Accused 
Raped or Attempted to Rape Person Oth­
er than Prosecutrix, 2 A.L.R. 4th 330, 
345-49 (1980).

In Alaska, the issue is squarely con­
trolled by Davis v. State, 635 P.2d 481 
(Alaska App.1981), a case that is virtually 
indistinguishable from Velez’s case. In 
Davis, we expressly approved the use of 
similar crimes evidence to prove the intent 
of the defendant, who was charged with 
sexual assault and kidnapping, and who 
affirmatively asserted the defense of con­
sent:

In the present case, when Davis took the 
stand and testified that he had engaged 
in sexual intercourse with M.M., but that 
the intercourse was consensual, he af­
firmatively and specifically placed in is­
sue his intent. Given this testimony, the 
highly probative nature of the evidence 
concerning recent similar assaults by 
Davis is manifest, and the trial court’s 
decision allowing the evidence to be 
heard by the jury is not an abuse of 
discretion.

Id. at 485 (citations omitted).
The majority of the court in this case is 

unable to decide whether to distinguish 
Davis or overrule it, so they attempt to do 
a little of both. The attempt to distinguish 
Davis is wholly unconvincing. While it is 
true that Davis was charged with kidnap­
ping, a specific intent crime, as well as with
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sexual assault, the passage from Davis 
quoted above makes it clear that our hold­
ing addressed the relevance o f Davis’ prior 
misconduct on the issue of his intent in 
committing the sexual assault, not on the 
issue of his intent in committing the kid­
napping. We found the evidence to be 
“ highly probative” on the issue of intent, 
and we found its relevance for that purpose 
to be “manifest.”  Id.

Moreover, our holding in Davis ad­
dressed the admissibility of the challenged 
evidence on the issue of intent, not, as the 
majority of the court implies, on the issue 
of common scheme or plan. Indeed, if com­
mon scheme or plan had been at issue in 
Davis, it would have been wholly unneces­
sary for this court to rely on the fact that 
Davis had expressly raised the defense of 
consent and thereby placed his intent in 
issue, because the common scheme or plan 
exception to A.R.E. 404(b) allows the use of 
other crimes evidence to prove either con­
duct or intent. See Wright & Graham, 
§ 5244 at 502 ("evidence of a plan may also 
be admissible to show the doing of the 
criminal act").

Judge Coats' concurrence suggests that 
it was necessary to explain Davis’ intent 
toward his victim. Yet, the need to explain 
Davis’ intent with respect to his victim was 
hardly greater than the need to explain 
Velez’s intent with respect to G.J. and S.F. 
Other bases for distinguishing Davis sug­
gested by Judge Coats are no more per­
suasive. To the extent that the actions of 
Smith, Davis’ accomplice, needed explana­
tion, that explanation could certainly have 
been provided without specific reference to 
the prior sexnal assaults. As in Davis, the 
evidence of Velez’s prior misconduct in this 
case placed his actions "in a context.”  Just 
as was the case in Davis, the issue of guilt 
here came down to a contest of credibility 
between the victims and the defense. And 
there is little reason to suspect that the 
evidence of prior sexual assault was any
3. In  addition. Key seems to place significance 

on the conclusion tnat, because the state bears 
the burden o f proving the lack o f consent to 
begin with, the fact that the defendant expressly 
raises a consent defense adds no new element to 
the state’s burden and therefore cannot be relied

less prejudicial in Davis—where it was 
presented through the testimony o f an ac­
complice who was an eyewitness—than it 
was in the present case—where it was 
presented through the testimony of the vic- 
dms themselves.

The reasons advanced in support o f over­
ruling Davis are equally unconvincing. In 
opposition to Davis and the numerous au­
thorities from other jurisdictions reaching 
like conclusions on similar facts, Judge Sin­
gleton's opinion cites two decisions: People 
v. Key, 153 Cal.App.3d 888, 203 Cal.Rptr. 
144, 147-50 (1984), and State v. Saltarelli, 
98 Wash.2d 358, 655 P.2d 697, 699-701 
(1982) (en banc).

These decisions are poorly reasoned. 
They begin with the premise that rape is a 
general intent crime, and they point out 
that a defendant who claims consent ad­
mits knowingly engaging in an act of sexu­
al intercourse. From this, the cases prema­
turely conclude that the defendant, by 
claiming consent, has admitted both the 
actus reus and the culpable mental state 
for the offense. They reason that the only 
fact remaining in dispute is the victim’s 
lack of consent—an issue which they as­
sume to be unrelated to the defendant’s 
mental state. See Key, 203 Cal.Rptr. at 
148; Saltarelli, 655 P.2d at 701. See also 
State v. Houghton, 272 N.W.2d 788, 791-92 
(S.D.1978) (overruled by State v. Willis, 
370 N.W.2d 193, 197-98 (S.D.1985)).

Atop this analytical foundation, Key, Sal­
tarelli, and similar cases build the conclu­
sion that defendants in rape cases who 
claim consent do not place their intent in 
issue. This conclusion is as shaky as its 
logical underpinnings are flawed. These 
cases are mistaken in two respects: first, 
in their understanding of the scope of the 
intent exception to Rule 404(b), and, sec­
ond, in vheir understanding of the elements 
o f the crime of rape—more particularly, 
the requirement that the state prove the 
victim’s lack of consent.1

on as a basis fo r  justifying the admission o f 
evidence that would not otherwise be permitted. 
Set Key, 203 Cal.Rptr. at 148. This reasoning, 
however, simply misinterprets the common re­
striction that lim its reliance on the intent excep­
tion to Rule 404(b) to cases in which intent is
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The starting point of analysis in Key and 
Saltarelli is that rape is a general intent 
crime. The underlying premise seems to 
be that the intent exception to Rule 404(b) 
has no application—or is at least of less 
significance—in cases involving only know­
ing or reckless conduct; the cases seem to 
assume that for the intent exception to 
apply, specific intent must somehow be at 
issue. This is simply incorrect. Rule 
404(b) uses the word ’ ’intent”  as a conve­
nient form of shorthand to denote any as­
pect of the accused's culpable mental state 
that is included as an element of the prose­
cution's case:

The ‘intent’ exception should be read 
broadly so as to cover any required men­
tal element of the crime whether malice 
or knowledge or the absence of mistake, 
accident, or duress or intoxication.

Wright & Graham, § 5242 at 487.
The second mistake made by Key and 

Saltarelli lies in their characterizing the 
state’s duty to prove lack of consent as one 
that deals only with the conduct of the 
victim and that has nothing to do with the 
culpable mental state of the accused. Even 
Judge Singleton’s opinion in the present 
case expressly disavows this view and ac­
knowledges that it amounts to a significant 
oversimplification.

Under Alaska law, the crime of rape— 
sexual assault in the first degree—is de­
fined to include any act of ‘‘sexual pen-

actually disputed. See Freeman v. Slate, 486 
P.2d 967, 977-78 (A laska 1971); W right & Gra- 
ham, § 5242 at 489 . The significance o f the 
defendant's reliance on a consent defense is not 
that it imposes on the state the duty to prove a 
new element, but ra ther that it places into actu­
al and serious dispute an element that, while 
there from the outset, might otherwise not have 
been actively contested.

4. Our interpretation in Reynolds was based on 
our previous ru ling  in Neitzel v. State, 655 P.2d 
325,329 (Alaska App.1982), where we construed 
the provisions o f  the Alaska Revised Crim inal 
Code governing general principles o f  crim inal 
respooibility. Under AS 11.81.600(a), the m ini­
mal requirement fo r  crim inal liab ility is “ con­
duct" involving a vo lun ta ry  act o r om ission. In 
all but rare instances, the prohibited conduct 
must be accompanied by a culpable mental 
state. AS 11.81.600(b ). Under AS 11.81.610, the

STATE Alaska 1313
(AlukaApp. 1988)
etration with another person without con­
sent of that person.”  AS 11.41.410(a)(1). 
We construed this provision in Reynolds v. 
State, 664 P.2d 621, 625 (Alaska App.1933). 
Under the interpretation we adopted in 
Reynolds, in order to prove the crime, the 
state must first show an act of sexual 
penetration by the defendant. This is the 
prohibited conduct, or actus reus, of the 
offense. The prosecution must next show 
that the victim did not consent. Lack of 
consent, a surrounding circumsti ice, com­
prises the second element of the state's 
case. As to each of these two elements, 
the state is required to prove the defend­
ant’s culpable mental state. With respect 
to the prohibited conduct—the act of sexual 
penetration—the state must show that the 
defendant acted knowingly. With respect 
to the surrounding circumstance—the vic­
tim’s lack of consent—the state must prove 
that the defendant acted recklessly.4

The state's duty to prove lack of consent 
thus actually encompasses a two-fold obli­
gation: the first portion of the duty deals 
with establishing the victim’s state of mind 
and conduct: the second portion addresses 
the defendant’s awareness of the victim’s 
conduct and state of mind, and the defend­
ant’s own subjective response to that 
awareness. These two aspects of lack of 
consent are inextricably interwoven, and, 
contrary to the conclusions reached in Key 
and Saltarelli, the second aspect plainly 
involves the defendant's intent—his culpa-

elements o f  any crime may be separated into 
fou r categories: conduct, surrounding circum­
stance, result, and culpable mental state. 
Where no specific provision fo r a culpable men­
tal state is made in the definition o f an offense, 
AS 11.81.610 makes the fo llow ing mental states 
applicable: fo r  conduct, the prosecution must 
show that the accused acted knowingly; fo r  a 
result o r  a circumstance, the prosecution must 
show that the defendant acted recklessly. The 
defin ition o f first-degree sexual assault, as set 
out in  AS 11.41.410(a )(1 ), does not specify a 
cu lpab le mental state. In  Reynolds, relying on 
Neitzel's interpretation o f  AS 11.81.600 and AS 
11.81.610, we concluded that, as to the prohibit­
ed conduct— sexual penetration— the applicable 
mental state is "knowingly"; as to the surround­
ing circumstance— lack o f consent— the applica­
ble mental state is "recklessly."
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ble mental state.5
It is precisely because the notion of con­

sent intertwines the victim’s willingness to 
consent and the defendant’s awareness of 
that willingness that a defendant cannot 
affirmatively invoke the former without 
also invoking the latter. Both are integral 
parts of the same fabric, and when a de­
fendant asserts that he committed an act of 
sexual penetration with the victim’s con­
sent, he also necessarily asserts his own 
good faith—that he acted with benign in­
tent, neither knowing of nor disregarding 
the victim’s lack of consent.

It follows that, when a defendant affirm­
atively claims consent, the issue of culpable 
mental state becomes actually and serious­
ly disputed: the state will r.ot prevail by 
convincing the jury merely of the victim’s 
subjective unwillingness to engage in sexu­
al penetration with the defendant, but it 
must also convince the jury that the de­
fendant knew of or recklessly disregarded 
the victim’s wishes. In these circumstanc­
es, evidence of other similar misconduct by 
the defendant should legitimately be avail­
able to the state—subject of course to the 
balancir; process of A.R.E. 403—to shed 
light on the defendant’s intent.

Although actually acknowledging that 
the notion of lack of consent incorporates 
the defendant’s intent, and although actual­
ly conceding—albeit reluctantly—that evi­
dence of similar misconduct may have rele­
vance on this issue, Judge Singleton’s opin­
ion in this case inexplicably adheres to
5. It might be argued that Key and Saltarelli arc 

distinguishable because Alaska construes its sex­
ual assault statute d iffe ren tly  from  California 
and Washington by requiring p ro o f o f reckless­
ness as the culpable mental slate the defendant 
must possess with regard to the victim's lack o f 
consent. No comparable wens rea requirement 
is expb'citly recognized in m any jurisdictions.
This distinction, however, does not restore the 
validity o f the analysis iD Key and Saltarelli.  ̂
Although Alaska may be unique in affirm ative ly 
requiring proof o f recklessness with respect to 
the victim's lack o f  consent, v irtu a lly  a ll ju ris ­
dictions recognize, at the very least, a reason­
able mistake o f fact defense as to the victim's 
lack o f consent. In  effect, then, v irtua lly  a ll 
jurisdictions recognize that the defendant must 
be shown to have acted at least negligently with 
respect to the victim's lack o f consent. Accord­
ing to Wright h G raham , absence o f mistake is 
among the aspects o f  culpable mental state in ­

cases like Key and Saltarelli, which 
wrongly reach exactly the opposite conclu­
sion. And in the same breath as Judge 
Singieton’s opinion acknowledges the theo­
retical relevance of evidence of other mis­
conduct on the issue of intent, it summarily 
dismisses the relevance as insignificant 
In the process, the opinion overlooks the 
limited reach of A.R.E. 404(b). The point 
made at the outset of this dissent bears 
repetition: Rule 404(b) operates to categor­
ically exclude evidence of other misconduct 
only when the sole relevance of that evi­
dence is to establish the defendant’s con­
duct by proving a propensity to engage in 
like conduct; once any relevance apart 
from propensity is established, Rule 404(b) 
ceases to operate as a prohibition, shifting 
the question of admissibility to the bal­
ancing process established in Rule 403.

The balancing test set out in A.R.E. 403, 
however, is one that is primarily for the 
trial court to apply. Alaska Northern De­
velopment, Inc. v. Alyeska Pipeline Ser­
vice Company, 666 P.2d 33, 42 (Alaska 
1983); Hawley v. State, 614 P.2d 1349, 
1361 (Alaska 1980); Dyer v. State, 666 P.2d 
438, 451 (Alaska App.1983). The opinions 
written by the majority of the court in this 
case give no meaningful deference to that 
court’s superior command over factual is­
sues. Neither opinion advances a satisfac­
tory explanation for the conclusion that the 
trial court abused its discretion in applying 
the balancing test.6

eluded in the intent exception to Rule 404 (b ). 
See W right & G raham , § 5242 at 487. Thus, 
even taking into account the potential d iffe r­
ences between Alaska law and the substantive 
provisions governing sexual assault in C a lifo r­
nia and Washington, Key and Saltarelli are in ­
correct in concluding that a consent defense 
does not place the defendant's intent in issue.

Judge Singleton's opin ion a lso somewhat 
clouds the issue with a discussion o f Alaska 
cases considering other exceptions to A.R.E. 
404 (b ). It discusses the “ lewd disposition”  ru le 
articu lated in Burke v. State, 624 P.2d 1240, 
1248-50 (A laska 1980), and subsequently ap­
plied by this court in Moor v. State, 709 P.2d 
498, 505 -07  (A laska App.1985), Bolden v. State, 
720 P.2d 957, 960-61 (A laska App.1986), and 
Soper v. State, 731 P.2d 587, 590-91 (A laska 
App.1987). A ll o f  these cases address a sui
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In summarily concluding that, for pur­
poses of proving the November 23 sexual 
assault of SJ., the probative value of Ve­
lez’s November 14 attempted assault on 
GJ. was "more than outweighed by the 
potential for prejudice,”  Judge Singleton’s 
opinion seems to assume that the only con­
ceivable relevance of Velez’s after ?ted as­
sault on GJ. lies in its tendency to show 
Velez’s recklessness by establishing that 
he had prior notice that his conduct was 
offensive to G J. and that he was therefore 
aware of a substantial and unjustifiable 
risk that similar conduct might be offen­
sive to S.F. This is certainly one point of 
relevance. Although I am far less willing 
than the majority of this court to dismiss 
out of hand the probative value of the 
evidence under this theory, the point is not 
determinative. For there is a separate the­
ory under which Velez’s attempted assault 
on GJ. is more directly relevant to prove 
his culpable mental state in assaulting S.F.

It is important to note preliminarily that 
the mere fact that the state was required 
to prove that Velez acted at least recklessly 
with regard to S.F.'s lack of consent could 
not preclude the presentation of evidence 
showing that he acted knowingly or inten­
tionally. Obviously, it would be irrational 
to argue that a man who deliberately raped 
a woman should thereafter be able to pre­
clude the state from proving his culpable 
mental state because the evidence estab­
lished that he acted intentionally rather 
than recklessly with regard to lack of con­
sent. Such situations are foreseen and
generis exception that is akin to the "motive" 
exception expressly p rovided fo r  in A.R.E. 
404(b); the exception perm its use o f evidence 
showing prior sexual contact between the de­
fendant and the victim , o r  a person close ly 
related to the victim, in  o rder to establish the 
existence o f a particu la r a ffin ity  between the 
defendant and the victim . This exception obvi­
ously has nothing to do with the issues o f  ad­
missibility presented here, and ou r decisions 
dealing with this exception are inapposite. 
Somewhat more pertinent Is o u r decision in 
Ptemikoff v. State, 719 P .2d 1039 (A laska App. 
1986), also discussed by Judge Singleton ’s op in ­
ion and relied on alm ost exclusively by Velez on 
appeal. Plctnikoff involved a sexual assault 
prosecution in which the defendant claimed 
consent The tria l court allowed evidence o f  a 
prior episode o f sexual contact between the de­

dealt with in the Alaska Revised Criminal 
Code, which expressly provides that reck­
lessness may be established not only by 
evidence of reckless conduct but also by 
evidence showing one of the higher levels 
of culpable mental state. Alaska Statute
11.81.610(c) states, in relevant part: " I f  
acting recklessly suffices to establish an 
element, that element also is established if 
a person acts intent'onally or knowingly.”

Because Velez placed his culpable mental 
state in issue by claiming S.F.’s consent, 
the state was entitled, under this provision, 
to establish that he acted with knowledge 
of S.F.’s lack of consent, The evidence of 
Velez's recent assault on G.J. did just that. 
Quite apart from its more tenuous tenden­
cy to show that Velez’s earlier attack on 
GJ. placed him on notice of the risk that
S.F. might find his advances offensive, the 
attack on G.J. tended to directly and force­
fully establish the probability that Velez 
was fully aware of S.F.’s state of mind and 
that he knowingly disregarded it.

This theory of relevance, commonly re­
ferred to as the theory of probabilities, has 
long been recognized as legitimate, 
Wright & Graham ascribe the theory of 
probabilities to Wigmore and make a point 
of noting that it is distinguishable from the 
use of evidence of other misconduct to 
show propensity:

The “ intent" exception should be read 
broadly so as to cover any required men­
tal element of the crime whether malice 
or knowledge or the absence of mistake, 
accident, duress or intoxication. The the-
fendant and another woman; it was undisputed, 
however, that the p rio r sexual contact was con­
sensual. In  reversing as violative o f A .R.E. 
404 (b ) the tria l court’s admission o f evidence 
dealing with the p rio r episode, ou r decision in 
Plctnikofl considered and rejected various o f  the 
listed exceptions to the ru le, including common 
scheme and plan, modus operandi, and motive. 
The intent exception, however, was not argued 
o r  considered as a theory o f relevance; the 
reason fo r  this seems apparent: because the 
p rio r incident o f sexual contact in Plctnikoff 
was acknowledged to have been consensual, it 
cou ld have had no conceivable relevance on the 
issue o f  intent. To the extent that Plctnikoff 
contains any discussion o f the intent exception 
to Ru le 404(b ), the discussion is c lea rly  dicta, 
addressing an issue that was not on ly unneces­
sary but also not raised.
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ory upon which evidence of other crimes 
is admissible on these issues under Rule 
404(b) is that its use on the mental ele­
ment of the offense does not require an 
inference as to the character of the ac­
cused or as to his conduct  As Wig­
more explains, the evidence of intent can 
be offered on the theory of probabilities. 
We can accept the defense that an ac­
cused car thief had a good faith belief 
that he had permission to take an auto­
mobile on one occasion but when the 
evidence shows that he made similar 
"mistakes” before, our doubts grow. It 
is the improbability of these fortuities 
rather than any inference as to the char­
acter of the accused that supports the 
belief in guilt 

Wright & Graham, § 5242 at 487-88 (foot­
notes omitted). It seems to me that this is 
the precise theory upon which we have 
previously found comparable proof to have 
manifest relevance as evidence of intent 
See Davis, 635 P.2d at 485.

Wright & Graham go on to observe that 
"[similarity of offenses is an important 
consideration when the evidence of other 
crimes is offered to prove intent on Wig- 
more’s theory of improbability [sic]." 
Wright & Graham, § 5242 at 491. In the 
present case Judge Johnstone correctly 
noted numerous points of factual similarity 
between Velez’s assault on S.F. and his 
earlier assault on G.J. Judge Johnstone 
also properly considered that the two 
crimes were closely related in time, occur­
ring within approximately two weeks of 
each other. Given the circumstantial and 
temporal similarity between the two of­
fenses, I see utterly no basis for concluding 
that Judge Johnstone abused his discretion 
in finding that the probative value of Ve­
lez’s prior attempted assault on GJ. was 
substantially outweighed by its potential 
for prejudicial impact 

In reaching a contrary conclusion and 
finding that the evidence of Velez’s other 
assaults was more prejudicial than proba­
tive, the majority of the court appears to 
misunderstand the relevance of the dis­
puted testimony under the theory of proba­
bilities. Ironically, it is perhaps because 
the disputed testimony has such forceful

weight as evidence of probability that the 
majority of the court confuses it with im­
permissible evidence of propensity.

Certainly, the evidence of Velez’s other 
sexual misconduct in this case must have 
had compelling impact, and in all likelihood 
it made the jury’s task a relatively simple 
one. Yet, the chief convincing force of the 
disputed testimony lay not in its indirect 
tendency to establish Velez's guilt by show­
ing that he was the type of person who 
committed sexual assaults and that he 
must therefore have acted in conformity 
with his character in committing the sexual 
assaults charged. Rather, the evidence 
had more obvious and immediate impact 
because it directly refuted Velez’s claim 
that he acted with innocent intent. That 
Velez might falsely be accused of rape 
after engaging in consensual sexual inter­
course with one woman would not, in the 
abstract, be implausible. But the evidence 
here showed that in a one-month period 
Velez engaged or attempted to engage in 
sexual intercourse with three separate 
women, all of whom claimed rape.

In light of this evidence, the probability 
that Velez acted out of a reasonable and 
good faith belief that he was engaging in 
consensual sexual intercourse seems stag­
geringly low. Crucially, the conclusion 
that Velez’s consent defense is improbable 
is one that derives exclusively from the 
sheer improbability of three false accusa­
tions arising under similar circumstances in 
such a short period of time. This conclu­
sion is distinct from and entirely indepen­
dent of any tendency of the disputed evi­
dence to show propensity; it does not entail 
the intermediate, and impermissible, infer­
ence that Velez is the type of person who 
commits rape and that he must therefore 
have committed the rapes with which he 
was charged: "It is the improbability of 
these fortuities rather than any inference 
as to the character o f the accused that 
supports the belief in guilt”  Id,

The force of the disputed testimony as 
evidence of probability is, in my view, far 
more compelling than its impact as evi­
dence of propensity. The mere fact that
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the evidence is compelling evidence of Ve­
lez’s guilt should hardly serve as a basis 
for its exclusion.

Under the theory of probabilities, more­
over, the evidence of Velez's sexual assault 
on S.F. is at least as relevant to establish 
his intent in committing the attempted as­
sault on GJ. as the evidence of the attempt 
on G J. is to show his intent in the assault 
on S.F. The chronological order of the two 
assaults is unimportant to probative value 
under the theory of probabilities, because 
the issue of whether Velez had "prior no­
tice” that his conduct was offensive simply 
is not germane. It is the fact of the two 
occurrences that renders the existence of 
the culpable mental state significantly 
more probable in each case, regardless of 
the order in which the offenses occurred. 
To the extent that there may be any dis­
tinction in probative value, the subsequent 
sexual assault would seem to have greater 
relevance as evidence of intent in the earli­
er case, because the earlier assault on GJ. 
was charged as an attempt, an offense 
involving specific intent.

The admissibility of the evidence relating 
to Velez’s uncharged October assault on
7. Velez also argues that the trial court erred in 

denying a motion for continuance made by his 
trial counsel. In requesting the continuance, 
however, Velez's trial counsel asserted o nly  a 
generalized need for additional time to prepare, 
without specifying any particular matter that 
remained to be done. On appeal, Velez has 
failed to point out any specific deficiency or 
omission as having resulted from inadequate 
preparation by trial counsel or from the denial 
of the requested continuance. Velez does not

his former girlfriend, C.S., remains to be 
considered. While the circumstantial sim­
ilarities of the October assault are perhaps 
not as great f  the similarities between the 
assaults on GJ. and S.F., they are none­
theless significant. The October assault 
was also closely related in time to the two 
charged offenses. Even more significant­
ly, the evidence of the October assault on 
C.S. was admitted on rebuttal, in direct 
response to testimony by Velez that inaccu­
rately explained his prior differences with 
C.S. In this context, admission of C.S.’s 
testimony concerning the prior offense was 
not an abuse of discretion.

Given the cross-admissibility of the chal­
lenged evidence of other misconduct, I 
would conclude that the trial court’s failure 
to grant a severance was, at most, harm­
less error.7 Accordingly, I would affirm 
Velez’s conviction.

claim that his trial counsel afforded him inef­
fective assistance. The lim e given to Velez's 
trial counsel for preparation prior to trial— a 
period o f approximately five weeks— is certainly 
not in and of itself so short as to give rise to an 
inference that effective assistance could not be 
provided. Absent a more specific showing o f 
prejudice, I would find no abuse o f discretion in 
the trial court's denial of Velez's motion for a 
continuance. Patterson v. Stale, 689 P.2d 146, 
148 (Alaska App.!984).
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Defense witnesses rebut
t m i

girl’s testimony in trial
By ANNA FARNESKI

Staff Writer
A man charged with raping a 12- 

year-old girl in 1988 didn’t live at 
the apartment where the girl 
claims the rape occurred until 1989, 
defense w itnesses testi f ied 
Wednesday in the trial of Christ­
opher Paschall.

According to Paschal]’s mother 
and university housing records, 
Paschall was living in Nerland Hall 
on the University of Alaska Fair­
banks campus in the fall of 1988.

Patricia Paschall and her son’s 
fo rm er  roommate testi f ied  
Wednesday as the defense began 
presenting its case to the jury. This 
trial is the first of eight the 21-vear- 
5ld Paschall faces in connection 
wlfh the alleged rape and sexual- 
abuse of 11 teen-age girls between 
1988 and 1990.

According to the state, Paschall 
lured the girl to his Judd Street 
apartment and raped her. In a 
series of tape-recorded interviews 
Paschall at first denied having any 
contact with the girl. He later said 
the girl performed oral sex on him 
and he could not recall if he used 
force.

Paschall is charged with two 
counts of first-degree sexual

assault and two counts of first- 
degree sexual abuse of a minor in 
connection with the incident.

However, according to defense 
attorney James Hackett, Paschall 
never had sex with the girl. Hackett 
said the girl, who is now 15, was told 
what to say by police. If the assault 
occurred in 1989, the girl would 
have been 13, and the jury could not 
convict Paschall of sexual abuse of 
a minor. A victim must be 12 years 
old or younger under that law.

The girl testified earlier this 
week that the assault occurred in 
the fall of 1988. Her mother testified 
the teen-ager told her about the 
assault in the spring of 1989 and she 
reported it to police.

In one tape-recorded conversa­
tion with Fairbanks police detec­
tives, Paschall said he and and the 
girl were intimate at the Flintstone 
Apartments on Judd Street. Pas­
chall changed his recollection ab­
out the incident more than once, in­
cluding how long his "fling”  with 
the girl lasted, what they did and 
when it happened.

But, according to Wednesday’s 
testimony, Paschall didn’t live at 
the apartment complex off South 
Cushman Street until a year later.

Pascha l l  did not test i fy  
Wednesday.

According to Paschall’s mother,: 
her son moved into the Flintstone 
Apartments in the fall of 1989 and! 
lived with a boyhood friend for; 
approximately two weeks at the* 
end of September and beginning of! 
October. Patricia Paschall said her 
son’s friend, Joey Robertson, 
leased the apartment and Christ­
opher Paschall paid him rent.

She told the jury that her son 
moved around town between va­
rious apartments and home during 
the past three years.

Robertson testified that he didn’t* 
move into the apartment until.' 
September 1989 and moved out in; 
late October. He said he had never* 
lived there before, and produced! 
copies of rent receipts. ;

Patricia Paschall also testified! 
about the blue car her son drove.! 
Earlier this week, the victim said- 
Paschall drove her from The Cen­
ter in a blue car. Patricia Paschall 
said she and her husband gave their; 
son a blue Dodge for Christmas in! 
1988, but that it was the only car! 
Christopher Paschall owned and; 
that he didn’t get to drive it until! 
after Dec. 27. I
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ASSOCIATED PRESS
FAIRBANKS — Extensive 

newspaper coverage of Chris­
topher Paschall’s first trial on 
rape and sex abuse charges here 

•has forced the second one to be 
held in Anchorage, a Superior 
Court Judge has ruled.

Judge Jay ftodges ordered 
that the trial be moved to A n­
chorage next month because he 
said an impartial jury could not 
be found in Fairbanks. Forty- 
nine of 54 prospective jurors said 
on Wednesday that they had 
heard about Paschall’s first trial.

Paschall has been charged 
with raping and sexually abusing 
11 girls between 1988 and 1990. A  
total of eight trials is planned.

Earlier this week, a jury 
found him guilty of all charges in' 
the first trial.

Jury selection for the second 
trial began, on Wednesday. Pas­
chall is accused of .luring a .13-

year-old girl into liis car in 1989 
and assaulting lief. -

Hodges said he and attorneys 
would return to Fairbanks for 
the thlnTtrial and try to select^ 
jury there again. Tne first trial 
lasted one week.

Defense attorney James 
Hackett had requested that the 
trial be moved to apptfier city be­
cause of, pretrial publicity. Jury 
selection in the first trial was not 
difficult, but an article on the 
jury’s verdict was published on 
the front page of the Fairbanks 
Daily News-Miner Tuesday, and 
m a n y  of Wednesday’s jurors told 
the judge t h e y . ^ l ^ ^ . ^





Alaska Association Chiefs of Police

February 2, 1991

Representative Dave Donley 
Alaska State Legislature 
P. O. Box V (MS 3100)
Juneau, AK 99811

Dear Representative Donley,

I am writing this letter to express the support of the Alaska 
Association of Chiefs of Police for House Bill 106. Existing law only 
allows for imposition of five years of probation. We support 
extending this to ten years as proposed in your bill.

Probation can be an excellent tool in protecting the public. We 
submit, however, that judges under current law are too limited and 
should be given the ability to require persons convicted of serious 
crimes to be monitored and supervised for longer periods of time 
when necessary.

If we can be any assistance in the passage of your bill, please contact 
me.

Sincerely,

J L . I t M ' J >
Duane S. Udland 
Pres iden t



BILL NO: HB 106 DATE: 2/8/91

TITLE: An Act Extending the Maximum CONTACT: Gayle A. Hore tsk l
Pe r iod  o f  P roba t ion  Deputy Commissioner

o h  HB 106 extends , f rom f i v e  t o  ten y e a r s ,  the maximum pe r iod  o f  p roba t ion
u  to  which a convicted c r im in a l  defendant can be sentenced. There may be

s i t u a t i o n s  1n which the c ou r t  wishes t o  continue p roba t i on  sup e rv i s i on  o f  
2  c  an o f f e nd e r  f o r  longer than the f i v e - y e a r  per iod now a l lowed by law.

This b i l l  would a l l ow  the cour ts  the f l e x i b i l i t y  t o  f a sh i o n  a sentence 
2  which best f i t s  a p a r t i c u l a r  o f f e n s e  o r  defendant.

-  The Department o f  Pub l ic  Sa fe ty  supports th i s  b i l l .
< j
ql, pa 
w ra
Q  PU

Richard L. Burton 
Commissioner



FISCAL NOTE

Rev is ion Date: _________________________
T i t l e :  An Act Extending the Maximum
Per iod o f  Probation___________________

Sponsor: House J u d i c i a r y ____________
Requestor :  House Jud ic ia ry__________

STATE OF ALASKA
1991 LEGISLATIVE SESSION

BILL NO. HB 106

Department A ffect* .J :
BRU: Alaska S ta te  Troopers

Pub lic Sa fe ty
Component: Detachments

COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands o f  D o l l a r s )  ( I n f l a t i o n  not Inc luded)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL -0- -0- -0- -0- -0-
1

-0-

REVENUE -0- -0- -0- -0- -0- -0-

FUNDING: (Thousands o f  D o l l a r s )
GENERAL FUND
FEDERAL FUNDS
OTHER/PROG RCPT
TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate o f  cur ren t year  Impact None
ANALYSIS: (Attach a separate page 1 f  necessary )

No f i s c a l  Impact an t ic ip a ted

Prepared by: Gavle A. Horetskl__________________________  Phone: 465-4322_____________
D iv i s i o n :  Commissioner's O f f i c e___________ . Date : 2/7/91________________
Approved by Commissioner: Richard L. Burton
Agency: Department o f  Public Sa fe tvK  ~ A \  Date: 2/8/91 . __

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, 0MB, 6 Impacted Agency(ies).
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BILL NO: HB 106 DATE: February 15, 1991
TITLE: An Act e x te n d in g  th e  CONTACT: B a rb a ra  Mikloo
maximum p e r io d  o f  p r o b a t io n  a f t e r  E x e c u t iv e  D i r e c t o r
c o n v i c t io n .  C o u n c il  on Domestic V io le n c e

and S e x u a l  A s s a u l t

§
o

k  ^ The Council on Domestic Violence and Sexual Assault supports HB 106. This 
&  ^ bill changes the maximum allowable period of probation from 5 years to 10 
1  § years.

o  ^ The Council supports this legislation primarily because of its effect on 5* > sex offenders who have extremely high rates of recidivism. In order to 
5 to prevent re-offending, sex offenders should be monitored closely and for a 
^  | substantial amount of time. Monitoring is particularly necessary for 

^ offenders who do not participate in or complete treatment while incarcerat­
ed. However, offenders who do engage in treatment while incarcerated also 
need continuing treatment and parole supervision after their release to 

mx-" monitor their life-style and behavior. Monitoring the behavior of sex 
n »  offenders for a longer period of time will help protect victims of crime.
I. I I

£L
. . .  ( h u U i ,r .«<  o« » »  I'll’C K   Atv>it 7-------

CL
W ' t  Andy Klamser, Chair

Council on Domestic Violence 
and Sexual Assault
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FISCAL NOTE

Revision Date: ________________________
Title: A n  act relating to the m a x i m u m
p e r i o d  of probation...
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Requestor: __________________________________

STATE OF ALASKA
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Department Affected: Corrections____________

BRU: ____________________________________
Component: _______________________________

BILL NO._ h .R. 106

COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 F Y  96 FY 97

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0 - -0 - -0- -0-

CAPITAL -0- -0- -0- -n- -n- -n-

REVENUE -0- -0- -n- -n- ____ —Q— —

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact:.

ANALYSIS: (Attach a separate page if necessary.)
T he number of individuals receiving 10 year probation periods is not quantifigble, 

the impact m a y  be o n  h o w  m a n y  instances w o u l d  represent s e r v i n g  suspended sentences 

as part of the probation stipulations.__________________________________________________________

Prepared By: 
Division:

T o m  Sutton, Director

Approved by Commissioner:
Agency: ________Department of Correct

Distribution (by preparer): Legislative Finance, Legislative Sponsor. Requestor, OMB, & Impacted Agency(ies). 

Rev 10/90 Page____ of.



FISCAL NOTE

Revision Date: _____________

STATE OF ALASKA
1991 LEGISLATIVE SESSION

Title: "An Act e x te n d in g  th e  maximum

p e r io d  o f  p r o b a t i o n . . . " ______________

House J u d i c i a r y  Committee 

House J u d i c i a r y  Comnrftt-gp

Expenditures/Revenues: (Thousands of Dollars)

Sponsor:
Requestor:

BILL NO. HB 106

Department Affected: Department o f  Law
BRU: P r o s e c u t io n _________________________
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PERSONAL SERVICES
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CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0 - -0 - -0 - -0- -o -

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND -0 - -0- -0- -0 - . -0- -n -
FEDERAL FUNDS
OTHER
TOTAL

POSITIONS:

FULL-TIME -0- -0 - -0 - -0 - -0 - -0 -
PART-TIME
TEMPORARY

Estimate of current year impact:.

ANALYSIS: (Attach a separate page if necessary.)
This b i l l  amends AS 1 2 .5 5 .0 9 0 ( c )  to  ex ten d  th e  maximum p e r io d  o f  p ro b a t io n  a f t e r  
c o n v ic t io n  to  te n  y e a r s  from f i v e  y e a r s .  T h is  i s  a s e n te n c in g  p r o v i s io n  t h a t  may 
have some im pact on P ro b a t io n  and P a r o le ,  b u t  i t  w i l l  no t have an impact on th e  
Department o f
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FISCAL NOTE

Revision Date: December 19. 1991.

STATE OF ALASKA
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PERSONAL SERVICES
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FULL-TIME - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
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TEMPORARY

Estimate of current year impact:.
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Alaska Court System
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CAPITAL
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HOUSE BILL NO. 106 EXTEND MAXIMUM PERIOD OF PROBATION

"An Act extending the maximum period of probation after conviction."
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HOUSE BILL NO. 106

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION 

IJY THE HOUSE JUDICIARY COMMITTEE
Introduced: 2/4/91 
Referred: Judiciary, Finance

A BILL 

FOR AN ACT ENTITLED

1 "An Act extending the maximum period of probation after conviction."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 * Section 1. AS 12.55.090(c) is amended to read:

4 (c) The period of probation, together with any extension, m ay [SHALL] not exceed 10

5 [FIVE] years.

6 * Sec. 2. AS 12.55.090(c), as amended by sec. 1 of this Act, does not apply in the case of a

7 conviction for a criminal act committed before the effective date of this Act. '3 i  (J *

\sO cA“ 1.(3'C' "

11150106a -1-
New Text U n d erlin ed  [DELETED TEXT BRACKETED]

HB 106



NOTES TO DECISIONS

Cited in Fermoyle v. State, 638 P.2d 1982); State v. Price, 715 P.2d 1183
1320 (Alaska Ct. App. 1982); Nell v. (Alaska Ct. App. 1986).
State, 642 P.2d 1361 (Alaska Ct. App.

Collateral references. — Power of severity of lawful sentence — modem 
state court, during same term, to increase cases. 26 ALR4th 906.

S e c . 12.55.090. G r a n t in g  o f  p r o b a t io n , (a) Probation m a y  be 
granted w hether th e  crim e is  p u n ish ab le  by fine or im p rison m en t or 
both. If a crim e is p u n ish a b le  by both fine and im prisonm ent, the  
court m ay im pose a fine and  p lace  th e  defendant on probation a s  to 
im prisonm ent. Probation m ay  be lim ited  to one or more cou n ts or 
indictm ents, but, in th e a b sen ce  o f express lim itation , shall ex ten d  to 
the entire sen ten ce and ju d gm en t.

(b) The court m ay revok e or m odify any condition of probation , or 
m ay change th e period o f  probation.

(c) The period of probation , to g eth er  w ith  any extension , sh a ll not 
exceed five years.

(d) [Repealed, § 11 ch 6 8  S L A  1965.]

(e) [Repealed, § 11 ch 6 8  S L A  1965.]  (§ 8.09 ch 34 SLA 1962; am  
§ 25  ch 43 SLA 1964; am  § 11 ch 68 SLA 1965)

NOTES TO DECISIONS

I. General Consideration.
II. Five-Year Limitation.

I. GENERAL CONSIDERATION.
Parallels 18 U.S.C. § 3651. — Alaska’s 

probation statutes, this section, AS 
12.55.080, and 12.55.100 closely parallel 
the federal statute, 18 U.S.C. § 3651, 
which empowers federal district courts to 
grant probation. Brown v. State, 559 P.2d 
107 (Alaska 1977).

The Alaska probation statutes, this sec­
tion and AS 12.55.080 and 12.55.100, use 
much of the same language as 18 U.S.C. 
§ 3651 (1976), and were apparently de­
rived from the federal law. Gonzales v. 
State, 608 P.2d 32 (Alaska 1980).

Alaska Statutes 12.55.080 and this sec­
tion appear to have been modeled after 
the federal statute, 18 U.S.C. § 3651. 
Tiedeman v. State, 576 P.2d 114 (Alaska 
1978).

This section and AS 12.55.080 con­
strued in pari materia. — Since both es­
sentially identical sections were enacted 
together in § 1, ch. 195, SLA 1955, AS 
12.55.080 and this section must be con­

strued with reference to each other as in 
pari materia. Jackson v. State, 541 P.2d 
23 (Alaska 1975).

Second sentence of subsection (a) 
construed. — An appropriate construc­
tion of the segment of this statute which 
provides "if a crime is punishable by both 
fine and imprisonment the court may im­
pose a fine and place the defendant on pro­
bation as to imprisonment” is that it au­
thorizes the trial court to impose a fine as 
a separate punishment in addition to pro­
bation where the penalty provision of the 
violated criminal statute provides for both 
fine and imprisonment. Any fine meted 
out as a sanction by the trial court in such 
circumstances would be subject to the fine 
limitation prescribed under the penalty 
section of the statute involved. Brown v. 
State, 559 P.2d 107 (Alaska 1977).

Fine as condition of probation. — 
Sentencing court may impose a fine as 
condition of probation upon a defendant’s 
conviction of a crime which is not directly

118





Date Referred: February 5, 1991 FURTHER REFERRALS: Finance

Date of Committee Action: 3 “~~? I

The JUDICIARY Committee considered: 1 H B J .Q2

HOUSE BILL NO. 109 APPROP: OIL SPILL LITIGATION

"An Act making an appropriation to the Department of Law to pursue litigation resulting from the Exxon Valdez 
oil spill losses; and providing for an effective date."
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LEGISLATIVE AFFAIRS A G E N C Y  
STATE OF ALASKA

D IV IS IO N  O F  L E G A L  S E R V IC E S

P.O. Box Y, Juneau, Alaska 99811 
(907) 465-3867 or 465-2450 
FAX (907) 465-2029

Deliveries to: 240 Main Street 
Court Plaza, Room 500 

Mail Stop 3101

M E M O R A N D U M February 15, 1991

SUBJECT:

TO:
FROM:

Settlement of claims related to the Exxon Valdez Oil Spill 
(Work Order 7-LS0777)

Senator Sam Cotten

Pamela Finley
Assistant Revisor of Statutes

QUESTIONS PRESENTED. In light of an impending settlement of the 
state’s claims against Exxon and its subsidiaries arising from the Exxon Valdez oil 
spill, you have asked two questions:

(1) May the governor settle those claims with terms that require the 
defendants to give the state money dedicated to a particular purpose, or to provide 
services or property; and

(2) If the settlement contains such terms, what oversight authority does the 
legislature have?

SHORT ANSWER. Because the terms of a settlement have not been 
released, we cannot offer an opinion on the validity of particular provisions; this 
memo is confined to the general questions presented above. There are valid legal 
arguments to be made for and against the validity of a settlement with the terms 
described above. However, in my opinion a settlement that required money to be 
spent for a particular purpose or required the state to accept money or services 
would be beyond the constitutional power of the governor, although the legislature 
could ratify it by making an appropriation that carried out those terms. In addition, 
failure to deposit money recovered or received from Exxon in the general fund would 
violate AS 46.08.020(b). Your second question is difficult to answer until the specifics 
of the settlement are known, but I suspect that the discussion of the first question 
may address the real issue being raised by the second (i.e., the legislature’s role). If 
you have more specific questions, or questions about a settlement once it is made 
public, please let me know.



DISCUSSION.

I. Attorney General’s Authority. The attorney general has the power to 
dispose of the state’s litigation as he thinks best, and "the exercise of that discretion 
within constitutional bounds is not subject to the control or review of the courts." 
Public Defender Agency v. Superior Court, Third Judicial District. 534 P.2d 947, 950 
(Alaska 1975)(dicta; emphasis added.) See Boyd v. U.S..345 F. Supp. 790 (E.D. N.Y., 
1972)(Attorney General’s discretion does not prevent review based on allegations of 
bad faith, fraud, or illegality); People v. Santa Clara Lumber Co.. 106 N.E. 927 (N.Y. 
Ct. App. 1914)( Settlement violating constitutional provision prohibiting cutting of 
timber on state land was void). The question then is whether a settlement of the 
type described above violates the constitution or statutory law.

II. Settlement Requiring Money to be Spent in Specified Wav. A settlement 
that requires the money to be spent in a particular way would probably violate art.II, 
sec. 1 and art. IX, sec. 13 of the state constitution (vesting the legislative power in the 
legislature and requiring appropriations before money can be removed from the state 
treasury) and art. IX, sec. 7 of the state constitution (prohibiting dedicated funds).

A. The Power of Appropriation. Article II, sec. 1, Constitution of the State 
of Alaska, vests the legislative p o w e r t h e  legislature, and the power to appropriate 
is indisputably a legislative “r iicle IX, sec. 13, Constitution of the State of 
Alaska, states that no me w, be withdrawn from the treasury except by 
appropriation. The Governor may argue that the latter section does not apply to a 
settlement if the money is not deposited in the state treasury, but that argument begs 
the real question, he  ̂ what money is subject to appropriation ?

In Colorado General Assembly v. Lamm. 700 P.2d 508, 524 (Colo. 1985), 
the court held that the proceeds of a settlement between Chevron and the federal 
Department of Energy, which according the settlement had to be used for specified 
purposes, were not subject to appropriation by the Colorado legislature. The court 
reasoned that the money was not subject to appropriation either because it was in 
trust from a private source, or because it was from a federal source, with restrictions 
placed on its use. While the Governor will no doubt advance the same arguments 
used by the court in Colorado General Assembly, there are some significant 
differences between that case and the situation at hand.

First, in the Colorado case there is no indication that the state was a party to 
the litigation. Therefore the state had no power to control the terms of the 
settlement, nor was the state trading the money for a legal claim the state had. 
Colorado really did have to accept the money, if at all, on the terms given, a fact that 
makes the money much more like a "gift" from a private party.

Senator Sam Cotten
February 15, 1991
Page 2
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Second, under Colorado law the legislature does not have the power to 
appropriate most federal funds. Colorado General Assembly v. Lamm. 738 P.2d 
1156 (Colo. 1987)(Except for federal funds subject to state match and portions that 
can be transferred to other block grants, executive has power to allocate money 
received from federal government); MacManus v. Love., 499 P.2d 609 (Colo. 
1972)(Federal funds need not be appropriated). While Colorado is not the only state 
that does not require appropriation of federal trust funds, Opinion of the Justices to 
the Senate. 378 N.E.2d 433(Mass 1978), other states do require the legislature to 
appropriate federal funds, even though the federal funds are subject to restrictions 
on their use. Anderson v.Regan. 425 ..E.2d 792 (N.Y. Ct. App. 1981); Shapp v. 
Sloan. 391 A. 2d 595 (Pa. 1978), appeal dismissed sub nom Thornburgh v. Casey. 
440 U.S. 942, 59 L.Ed.2d 630(1979). The Anderson case is especially important 
because the court’s decision was based on a constitutional provision similar to art. IX, 
sec. 13 of Alaska’s constitution.

Third, in Town of Manchester v. Dept, of Environmental Quality Engineering. 
409 N.E.2d 176 (Mass. 1980), the court rejected the "constructive trust" theory . In 
this cast the state had sued a municipality for violation of laws involving sanitary 
landfills. The parties agreed to the entry of an order, but the town failed to comply 
with it and the court assessed a $30,000 fine and ordered that it be paid for a project 
that enhanced a natural resource, the specific project to be chosen from proposals 
submitted by political subdivisions and charitable organizations. The department 
argued that he money was not subject to deposit in the state treasury and to 
appropriation cecause the money was held by the state in trust, subject to certain 
conditions. The court recognized that money held by the state in trust was not 
subject to appropriation under Massachusetts law, but noted that this exception only 
applied when the money was held and to be disbursed "under legislatively prescribed 
conditions". Because the legislature had not established a program for the deposit 
and expenditure of such money, it had to be deposited in the state treasury and 
appropriated by the legislature.

Finally, Alaska’s Supreme Court has held that the term "appropriation" as used 
in art. XI, sec. 7 (governing initiatives), involves "committing certain public assets to 
a particular purpose." McAlpine v. Univ. of Alaska. 762 P.2d 81,88 (Alaska 
1988)(the transfer of property was an "appropriation" that could not be accomplished 
by initiative). While the court in McAlpine was construing a provision governing 
initiatives rather than the legislative power or removal of money from the state 
treasury, the court explained that the purpose of the initiative provision was "to 
ensure that the legislature and only the legislature, retains control of the allocation 
of state assets among competing needs." McAlpine. 762 P.2d 81 at 88 (emphasis in 
original). It is worth noting that a broad reading of the term "asset" includes a 
claim for damages. McNevin v. McNevin, 444 N.E.2d 320 (Ind. Ct. App. 1983)(di- 
vorce action). Therefore, while the executive branch has the authority to determine



whether litigation will settle, and how much will be received in settlement, it is up to 
the legislature to determine how the proceeds of that settlement will be allocated.

B. Dedicated Funds. Article IX, sec. 7, Constitution of the State of Alaska 
states that the "proceeds of any state tax or license shall not be dedicated to a special 
purpose," and excepts from this prohibition dedicated funds existing at the time the 
state constitution was ratified, the permanent fund, and dedications required by the 
federal government for state participation in federal programs. Alaska’s Supreme 
Court has, based on the history of the constitutional convention, interpreted the 
prohibition to apply to "the dedication of any source of revenue". State v. Alex. 646 
P.2d 203, 210 (Alaska 1982). The Governor may claim that the settlement proceeds 
are required to be dedicated for state participation in federal programs. If the state 
were suing under the Clean Water Act, this might be a legitimate argument since 
sums recovered under that Act must be used to restore, rehabilitate, or acquire the 
equivalent of the nature resources damaged. 33 U.S.C. 1321(f)(5). Even if that were 
the case, however, it should be the legislature that decides exactly what programs will 
fulfill those purposes and how the money is to be allocated among those purposes. 
However, it is our understanding that the state is not making claims under the Clean 
Water Act. It does not appear that the "federal program" exception applies here.

C. Statutory Provisions Under state law, money received for cleanup 
reimbursement must be deposited in the .general fund and credited to the oil and 
hazardous substance release mitigation account. AS 46.04.010. It would then be 
subject to legislative appropriation. AS 46.08.020(a)(2) and (b) require that money 
recovered "or otherwise received" from persons responsible for the containment and 
cleanup of oil from a specific site shall be deposited in the general fund and credited 
to the oil and hazardous substance release mitigation account." The legislature may 
then appropriate the money to the release response fund. Failure to place money 
received from Exxon in the general fund would violate AS 46.08.020(b).

III. Settlement Providing for Services or Property.

Because McAlpine construes the appropriation power to apply broadly to all 
"assets" of the state, and because the prohibition against dedicated funds applies to 
any "source of revenue," the above discussion should apply to services and property 
that might be given to the state in the settlement. Any property received would be 
the result of exchanging one state asset (the claim against Exxon) for another (the 
property). However, in applying the doctrine that the legislature alone has the power 
to allocate state assets, the question arises as to whether this means (1) the governor 
can agree to accept 10 bulldozers and the legislature has to allocate them to a 
particular program, or (2) the governor cannot agree to accept services or property 
in settling a state claim because that involves the allocation of resources. I have not 
been able to find any case law on this subject, but believe that interpretation (2) is 
more consistent with the separation of powers doctrine because the first

Senator Sam Cotten
February 15, 1991
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interpretation would allow the executive, without authority from the legislature, to 
determine how state resources are to be allocated.

It is possible that the court might uphold the donation of services or property 
to a department and for a specified purpose if the legislature has already authorized 
the department to accept services or property for that particular purpose. In this 
situation, the legislature would at least have authorized both the receipt of the 
property from private parties and its use for particular purposes. However, even this 
approach does not give the legislature the power to allocate a state asset (namely the 
proceeds of a legal claim) to competing programs and might therefore be unconstitu­
tional. Examples of statutes authorizing the receipt of property from private persons 
are AS 16.05.050(2) (fish and game); AS 19.22.020(roads);AS 41.21.020(3) (recreation 
and park lands); and AS 42.40.250(7)(railroad).

If the settlement purports to accept property on behalf of the state and there 
is no statutory authority for the acceptance of that property for that purpose, the 
purported acceptance would be invalid because the state’s power over its property 
is vested in the legislature. Wolverine Sign Works v. State Hwv. Com’n. 218 N.W.2d 
863 (Mich. Ct. App. 1974)(Because statute did not authorize commission to acquire 
restrictive covenants, the covenants acquired were void); 81A C.J.S. States, sec. 145. 
AS 38.05.035(a)(12) makes the director of the division of lands the "certifying agent" 
for securing land available to the state, but I do not read this as granting the director 
the authority to accept all land for whatever purposes; rather it appears to give the 
director the authority to handle the mechanics of the transaction when the state’s 
acceptance of land is otherwise provided for. See State v. Thomson. 449 P.2d 656 
(N.M.1969)(Failure of governor to obtain deed did not nullify transfer of land to the 
state because the title vested by act of the legislature, and the governor’s role was just 
to formalize the record of title).

Finally, even if a settlement purporting to give the state property or services 
to be used for a particular project were found to be constitutional (which I doubt), 
the state project would have to be authorized by the legislature and a project (state 
or private) would still be subject to regulatory restrictions (labor and environmental 
laws for instance). See South Carolina State Hwv. v. Butterfield. 58 S.E.2d 737 (S. 
Car. 1950)(Attomey General’s statement that highway department would "take care" 
of septic tank in right of way did not bind highway department’s actions.)

Aside from the considerations discussed above, if the settlement entered into 
is manifestly unfair to the interests of the state, the Governor may be found to have 
failed in his constitutional duty under Art. Ill, sec. 16 to 'be responsible for the 
faithful execution of the laws."

Senator Sam Cotten
Februaiy 15, 1991
Page 5
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H o u s e  Ju d ic ia ry  C o m m itte e  

Chairman Dave Donley
F e b r u a r y  19, 1 9 9 1

P. O. Box V 
State Capitol 

Juneau, Alaska 99811 
(907) 465-4990 
(907)465-4712

T h e  H o n o r a b l e  C h a r l e s  E. C o l e  
A t t o r n e y  G e n e r a l  
P.O. B o x  K
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  A t t o r n e y  G e n e r a l  Cole:

I a m  w r i t i n g  t o  c o n f i r m  y o u r  a p p e a r a n c e  b e f o r e  t h e  H o u s e  J u d i c i a r y  
C o m m i t t e e  on  F e b r u a r y  22, 1991 at  1:30 p .m., a n d  at t h a t  t i m e  will 
p r o v i d e  t h e  c o m m i t t e e  w i t h  a w r i t t e n  o p i n i o n  a d d r e s s i n g  the 
f o l l o w i n g  q u e s t i o n s :

1. M a y  t h e  g o v e r n o r  s e t t l e  t h e  s t a t e ' s  c l a i m s  a g a i n s t  E x x o n
a n d  i t s  s u b s i d i a r i e s  a r i s i n g  f r o m  the E x x o n  V a l d e z  o i l  s p i l l  u n d e r
t e r m s  t h a t  r e q u i r e  t h e  d e f e n d a n t s  t o  g i v e  t h e  s t a t e  m o n e y  d e d i c a t e d  
t o  a p a r t i c u l a r  p u r p o s e ,  o r  t o  p r o v i d e  s p e c i f i e d  s e r v i c e s  or 

p r o p e r t y ?

2. M a y  t h e  g o v e r n o r  s e t t l e  t h e  s t a t e ' s  c l a i m s  a g a i n s t  E x x o n
a n d  i t s  s u b s i d i a r i e s  a r i s i n g  from t h e  E x x o n  V a l d e z  o i l  s p i l l  u n d e r
t e r m s  t h a t  d o  n o t  i n v o l v e  d e p o s i t  of  t h e  m o n e y  in t h e  s t a t e  g e n e r a l  
fund, a n d  w o u l d  s u c h  t e r m s  v i o l a t e  A S  4 6 . 0 8 . 0 2 0 ?

I n  a d d i t i o n ,  t h e  c o m m i t t e e  w o u l d  a p p r e c i a t e  y o u r  c o m m e n t s  o n  the 
a t t a c h e d  w o r k  d r a f t  o f  l e g i s l a t i o n  p r o p o s e d  b y  R e p r e s e n t a t i v e  
G r u e n b e r g .  F o r  y o u r  i n f o r m a t i o n ,  a c o p y  o f  t h e  d r a f t  l e g i s l a t i o n  
a n d  a c o p y  o f  a r e l e v a n t  l e g a l  o p i n i o n  f r o m  o u r  l e g i s l a t i v e  c o u n s e l  
a r e  a t t a c h e d .

T h a n k  y o u  v e r y  m u c h  f o r  y o u r  c o o p e r a t i o n .

V e r y  t r u l y  you r s ,

D D s l h o



ia t e  l e g i s l a t u r e

House of ^Representatilies p.o.boxv
H o u s e  Ju d ic ia ry  C o m m itte e  , unct a. A t e b  W81I

Chairman Dave Donley (907)465-4990

F e b r u a r y  21, 1 9 9 1 (907) 465-4712

T h e  H o n o r a b l e  C h a r l e s  E. C o l e  
A t t o r n e y  G e n e r a l  
P.O. B o x  K
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  A t t o r n e y  G e n e r a l  C o le:

A t  y o u r  r e q u e s t ,  a n d  a s  a c o u r t e s y  to you, t h e  H o u s e  J u d i c i a r y  
C o m m i t t e e  h a s  a g r e e d  t o  p u t  o f f  y o u r  a p p e a r a n c e  b e f o r e  t h e  
c o m m i t t e e  t h a t  w a s  p r e v i o u s l y  s c h e d u l e d  f o r  F e b r u a r y  22, 1991. 
Y o u r  a p p e a r a n c e  h a s  b e e n  r e s c h e d u l e d  to 1 : 3 0  p.m. o n  F e b r u a r y  27, 
1991. A t  t h a t  t i me, w e  l o o k  f o r w a r d  to  r e c e i v i n g  t h e  i n f o r m a t i o n  
r e q u e s t e d  in m y  l e t t e r  t o  y o u  of F e b r u a r y  19, 1 9 9 1  ( c o p y  a t t a c h e d ) .

T h a n k  y o u  v e r y  m u c h  f o r  y o u r  c o n t i n u i n g  c o o p e r a t i o n .

V e r y  t r u l y  y o u r s ,

D D : l h o



COMMITTEE ON INTERIOR AND INSULAR AFFAIRS 
U.S. HOUSE OF REPRESENTATIVES 

WASHINGTON, DC 20515

February 20, 1991

The Honorable Walter Hickel 

Governor of the State of Alaska 

Suite Capitol 

P.O. Box A
Juneau, Alaska 99811-0101 

Dear Governor Hickel:

Last year Congress passed landmark oil spill legislation. With the President’s signature on August 

18,1990, a 15-year deadlock over the issue of state law preemption was resolved, and comprehensive, badly 

needed reforms were enacted into law ("Oil Pollution Act of 1990," P.L 101-380).

The catalyst for the oil spill legislation was the Exxon Valdez disaster in Alaska. Compounded by 

a woefully inadequate cleanup response by Alyeska, the Exxon Valdez spill cast serious doubt on the 

reliability of the Trans-Alaska Pipeline System ("TAPS") for transporting oil in a safe and environmentally 

sound manner.

In the Oil Pollution Act, Congress sought to assure increased government oversight and 

operational improvements in the delivery system Tor Alaska oil by establishing a Presidential Task Force 

on the Trans-Alaska Pipeline System. As set forth in Title VIII, the Task Force is to conduct a 

comprehensive audit and report to Congress on what structural and operational improvements are 

necessary to T A P S  in order to prevent oil spills and other damage to the environment and public health.

In recognition of the important State role in regulating TAPS, the Presidential Task Force 

includes three members nominated by the Governor of Alaska.

As the principal congressional author of the Presidential Task Force on TAPS, I a m  dismayed that 

the Bush Administration and the State of Alaska have failed to cany out the mandate of the law.

The need for the Presidential Task Force on T A P S  is clear. For example, in March 1990, the 

General Accounting Office testified at a hearing that I chaired on T A P S  that:

"The pipeline has not received the systematic, comprehensive oversight needed to ensure

compliance with operational safety, emergency response, and environmental problems.*

At that same hearing, the State of Alaska cited serious pipeline corrosion problems and 

inadequate technology to control air (vapor recovery system) and water (ballast water treatment system) 

pollution. The Department of Environmental Conservation’s testimony pointed out Alyeska’s habit of 

spending money on lawyers to fight environmental enforcement rather than installing pollution control 
technology:

"Alyeska promised in the lease covenants to stay abreast of technology developments and
to continually upgrade equipment In our view, however, tne difference between what was

promised and what was delivered was substantial."

The most timely example of why a comprehensive audit of T A P S  is critical is the 

acknowledgement by Exxon that wastes from Its California operations have been transferred in tanker
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ballast water for disposal at the T A P S  terminal facilities in Valdez. This practice raises serious concerns 

both about the extent of pollution in Prince William Sound caused by T A P S  operations and about the oil 

industry’s commitment to protect the Alaskan environment.

The oil industry assured Congress that the Trans-Alaska Pipeline System would be state-of-the-art 

arid that the environmental impacts would be minimal when pipeline construction was authorized in 1973. 

Repeatedly, I hsve heard similar promises about the oil industry’s plans for developing the coastal plain of 

the Arctic National Wildlife Refuge.

The State of Alaska has a vital role in assuring that the oil industty lives up lo its promises. I led 

the fight in Congress to protect the rights of states to enact tougher oil spill laws than the Federal 

government. Yet recent reports that your Administration canceled oil spill regulations intended to 

implement state laws passed after Exxon Valdez-after giving Alyeska a "sneak preview’-are deeply 

troubling to me.

Governor, the integrity of the Trans-Alaska Pipeline System, and the State of Alaska’s 

commitment to environmental protection, will be an important part of the congressional deliberations on 

A N W R  and the other Alaska oil and gas development issues.

GEORGE MEt/LER 
Vice Chairman

cc The Honorable Ben Grussendorf 

Speaker of the House

The Honorable Richard Eliason 

President of the Senate



n  —  ' T  - \ T H U  1 0 3 0 1  U N I O N  A S S O C I A T E S  P .  0 2

1 0 0 '  3 9 U d  2 8 0 8 1 9 S < L 0 6  0 3 : 8 1  I S .  L b b W

£t><r C k y ^ -
j? £ /. — *

T o r i m m e d i a t e  r e l e a s e *

March 7 , 1991

c o n t a c t *  S a m  F o r t i e r  (907) 2 7 7 - 4 2 2 3  

M a n  c h a r a e y  (312) 8 0 3 - J 5 6 6

K M  I Y E  P E O P L E S  D E R A I L  E X X O N - G O V E R N M E N T  S E T T L E M E N T  T A L K S  

- F E D E R A L  J U D G E  G R A N T S  10 D A Y  T E M P O R A R Y  R E S T R A I N I N G  O R D E R -

W a s h i n g t o n ,  D C  —  J u d g e  S t a n l e y  S p o r k i n  o f  F e d e r a l  D i s t r i c t  C o u r t  

in W a s h i n g t o n , D C  t o d a y  g r a n t e d  a  10 d a y  T e m p o r a r y  R e s t r a i n i n g  

O r d e r  b l o c k i n g  t h e  c o m p l e t i o n  o f  a n y  s e t t l e m e n t  b e t w e e n  E x x o n ,

T h e  s t a t e  o f  A l a s k a  a n d  t h e  F e d e r a l  G o v e r n m e n t  o n  c l a i m s  a r i s i n g  

f r o m  t h e  1 9 8 9  s p i l l  o f  t h e  E x x o n _ v a l d e ^

T h i s  1 0 d a y  T R O  i s  e f f e c t i v e  i m m e d i a t e l y  p e n d i n g  t h e  r e s u l t s  o f  a 

h e a r i n g  b e f o r e  J u d g e  S p o r k i n  t o  b e  h e l d  o n  M o n d a y ,  M a r c h  n t h  a t  

1 0 : 0 0  am.

O n  W e d n e s d a y ,  M a r c h  6th, t h r e e  N a t i v e  C o r p o r a t i o n s  a n d  o t h e r  

p a r t i e s  f r o m  P r i n c e  W i l l i a m  S o u n d  a n d  L o w e r  C o o k  I n l e t  f i l e d  a n  

i n j u n c t i o n  a g a i n s t  s t a t e  a n d  f e d e r a l  o f f i c i a l s  i n v o l v e d  in t h e  

E x x o n  s e t t l e m e n t  t a l k s .  T h e  N a t i v e  C o r p o r a t i o n s  a r e  s e e k i n g  a 

p e r m a n e n t  i n j u n c t i o n  t h a t  w o u l d  h a l t  f u r t h e r  n e g o t i a t i o n s  o n  o r  

i m p l e m e n t a t i o n  o f  t h e  s e t t l e m e n t  a g r e e m e n t .

— M O R E —
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NATIVES 6 TOP SETTLEMENT

"Today, w e  h a v e  t a k e n  t h e  f i r s t  s t e p  i n  a s s u r i n g  t h a t  N a t i v e  

i n t e r e s t s  w i l l  b e  p r o t e c t e d  i n  a n y  s e t t l e m e n t , " s a i d  C h a r l e s  

T o t e m o f f , P r e s i d e n t  o f  C h e n e g a  c o r p o r a t i o n #  " O u r  i n t e n t i o n  is to 

b e  f u l l y  i n v o l v e d  i n  t h e s e  s e t t l e m e n t  t a l k s  b e c a u s e  a n y  

s e t t l e m e n t  c o n c e r n s  t h e  f u t u r e  o f  o u r  l a n d  a n d  l i v e l i h o o d # ' 1 /

T h e  N a t i v e  C o r p o r a t i o n s  e r e  s e e k i n g  t h r e e  r e m e d i e s  t h r o u g h  t h e i r  

legal a c t i o n :

(1) t o  r e s t r a i n  o f f i c i a l s  f r o m  s i g n i n g  o r  i m p l e m e n t i n g  a 

s e t t l e m e n t  a g r e e m e n t  w i t h  r e s p e c t  t o  t h e i r  " s e l e c t e d "  l a n d s  

a n d  a n y  p r o c e e d s  f r o m  t h i s  l a n d ;

(2) t o  s e g r e g a t e  a n y  p a y m e n t s  f o r  d a m a g e s  t o  t h e s e  

" s e l e c t e d” l a n d s  i n  a n  i n t e r e s t - b e a r i n g  a c c o u n t j

(3) t o  h a l t  f u r t h e r  n e g o t i a t i o n s  u n t i l  t h e  N a t i v e  

c o r p o r a t i o n s  a r e  f u l l y  i n v o l v e d ,

T h e  C h e n e g a ,  P o r t  G r a h a m  e n d  E n g l i s h  B a y  c o r p o r a t i o n s  c l a i m  t h a t  

t h e  p r o p o s e d  s e t t l e m e n t  c o u l d  w e a k e n  t h e  N a t i v e  c l a i m s  f o r  

d a m a g e s .  T h i s  w o u l d  v i o l a t e  f e d e r a l  l a w s  a n d  r e g u l a t i o n s  b e c a u s e  

t h o u s a n d s  o f  a c r e s  o f  f e d e r a l  l a n d s ,  p a r t i c u l a r l y  i n  t h e  K e n a i  

F j o r d s  a n d  c h u g a c h  N a t i o n a l  F o r e s t ,  h a s  b e e n  " s e l e c t e d "  f o r  

o w n e r s h i p  b y  N a t i v e  C o r p o r a t i o n s  u n d e r  t h e  A l a s k a  N a t i v e  C l a i m s  

S e t t l e m e n t  A c t  ( A N SCA) #

— MORE—
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NATIVES STOP SETTLEMENT

U n d e r  a n s c a , t h e  f e d e r a l  g o v e r n m e n t  i s  r e q u i r e d  t o  o b t a i n  a n d  

c o n s i d e r  t h e  v i e w s  o f  N a t i v e  C o r p o r a t i o n s  p r i o r  t o  m a k i n g  a n y  

c o n t r a c t u a l  a g r e e m e n t s  o n  " s e l e c t e d "  l a n d s ,  " s e l e c t i o n "  is t h e  

f i r s t  s t e p  i n  t a k i n g  o w n e r s h i p  o f  l a n d s  b y  t h e  N a t i v e  

C o r p o r a t i o n s ,

s a i l  E v a n o f f ,  a n o t h e r  C h e n e g a  l e a d e r ,  said t h a t  " t h e  10 d a y  T R O  

is a r e a l  v i c t o r y  f o r  o u r  p e o p l e ,  i t  p u t s  E x x o n  a n d  t h a  

g o v e r n m e n t  o n  n o t i c e  t h a t  t h e r e  c a n  b e  n o  s e t t l e m e n t  w i t h o u t  

N a t i v e  p a r t i c i p a t i o n .  S o m e  o f  o u r  l a n d  i s  s t i l l  c o v e r e d  w i t h  oil 

t w o  y e a r s  a f t e r  t h e  s p i l l .  T h e r e  a r e  n o  s e a l ;  n o  o t t e r .  W e  

c a n ' t  h u n t  o r  f i s h  a s  w e  u s e d  t o ,  E x x o n  m u s t  t r e a t  u s  f a i rly. 

T h e y  c a n ' t  h i d e  b e h i n d  a  d e a l  w i t h  t h e  g o v e r n m e n t .

* * * * *

f i l e : u a \ a l - p r . 15
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P o it - l f  brand lax transmittal memo 7671

I ma k e  the f o l l o w i n g  c o m m e n t s  as a v e r y  c o n c e r n e d ,  t r o u b l e d  
a n d  a n g r y  A l a s k a n .

I wish to m a k e  m y  s u p p o r t  known r e g a r d i n g  f u n d i n g  for
c o n t i n u e d  Oil S p i l l  L i t i g a t i o n .  I t h ink it is i m p e r a t i v e  
th a t  we s e n d  a c l e a r  m e s s a g e  to t h e  Oil C o m p a n i e s  t h a t  we 
are d e t e r m i n e d  to d o  w h a t e v e r  we h a v e  to, a n d  s p e n d  w h a t e v e r  
we have to to s e c u r e  a  f a i r  and just s e t t l e m e n t  for t h e
d a m a g e  they have d o n e  to o u r  lands.

I must tell you h o w e v e r ,  m y  o v e r r i d i n g  c o n c e r n  at t h i s  p o i n t  
in time c o n c e r n s  t h e  c u r r e n t  n e g o t i a t i o n s  for an o u t - o f -
c ourt s e t t l e m e n t  b e i n g  p u r s u e d  by Mr. H i c k l e .

M a k e  no m i s t a k e  a b o u t  it, the p e o p l e  of A l a s k a  h a v e  a
c e r t i f i a b l e  e g o  m a n i a c  g o v e r n o r  w h o  is p l a y i n g  a f a s t  a n d  
loose game of m o n o p o l y  w i t h  E x x o n  o n  a s e t t l e m e n t .  If he is 
not s t o p p e d  now all A l a s k a n s  c o n c e r n e d  wi t h  a fair a n d  just 
s e t t l e m e n t  a r e  g o i n g  to f i n d  t h e m s e l v e s  not a b l e  t o p a s s  go 
or c o l l e c t  2 0 0  d o l l a r s ,  a n d  E x x o n  is g o i n g  t o  own B o a r d w a l k  
a n d  Park P l a c e .  W h a t  we  h a v e  here is a n o t h e r  H a u l  R o a d  
f i a s c o  in the m a k i n g .  I a m  c o n v i n c e d  t h i s  g o v e r n o r  is 
p r e p a r e d  t o  s e l l  t h e  s t a t e  s h o r t  for his o w n  e g o  
g r a t i f i c a t i o n  at r e a c h i n g  a s e t t l e m e n t .  The l e g i s l a t u r e  
s h o u l d  act i m m e d i a t e l y  to p a s s  l e g i s l a t i o n  t h a t  will r e q u i r e  
any out of c o u r t  s e t t l e m e n t  b e  a p p r o v e d  by t h e  l e g i s l a t u r e .  
The G o v e r n o r s  a t t i t u d e  of "I a l o n e  w i l l  m a k e  the_ 
d e t e r m i n a t i o n  o f  w h a t  is a  fa i r  s e t t l e m e n t ,  a n d  the p e o p l e
n f  A l s c k a  a n d  t h e i r  l o g i o l a t i v o  r o p r e o o n t e t r v o . o  w i - 4 . 1  h  -z>cn-
a b o u t  it w h e n  it is a d o n e  d e a l "  is i n s u l t i n g  b e y o n d  b e l i e f .

In c l o s i n g  I w o u l d  s a y  t h i s  to you, a n d  t h e  rest of t h e  
l e g i s l a t u r e ,  you as  a b o d y  a r e  the o n l y  o n e s  that c a n  p u t  a 
s t o p  to this e x e r c i s e  in e g o  m a n i a  a n d  s e c r e t  a g e n d a s  b y  our 
g o v e r n o r .  Y o u  not o n l y  h a v e  the r i g h t ,  y o u  have the d u t y  
and r e s p o n s i b i l i t y  to p r o t e c t  the i n t e r e s t s  of A l a s k a  a n d
its people. I u r g e  y o u  t o  p a s s  this l e g i s l a t i o n  s w i f t l y  a n d
d e c i s i v e l y ,  b e c a u s e  a s  y o u  know, t h i s  s e c r e t  d e a l .is b e i n g  
m a d e  as we s p e a k .  A c t  a n d  y o u  will g a i n  t h e  r e s p e c t  a n d  
a p p r e c i a t i o n  o f  t h e  p e o p l e  o f ' A l a s k a .  V a c i l l a t e  u n til it is
t o o  late a n d  you w i l l  g a i n  t h e i r  c o n t e m p t .

U ) A & > u * , n ±  m * 7
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J a m e s  L .  B a l d w i n  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
G o v e r n m e n t a l  A f f a i r s

T h i s  r e s p o n d s  t o  y o u r  l e t t e r  o f  F e b r u a r y  1 9 ,  1 9 9 1  i n

w h i c h  y o u  a s k e d  t w o  q u e s t i o n s  c o n c e r n i n g  a  p o s s i b l e  s e t t l e m e n t  o f

c l a i m s  a r i s i n g  o u t  o f  t h e  o i l  s p i l l  c a u s e d  b y  t h e  g r o u n d i n g  o f  t h e

E x x o n  V a l d e z .  Y o u  a l s o  r e q u e s t e d  o u r  c o m m e n t s  o n  a  d r a f t  b i l l  t h a t

p u r p o r t s  t o  r e q u i r e  r e v i e w  a n d  a p p r o v a l  o f  a n  o u t - o f - c o u r t

s e t t l e m e n t  o f  t h e  s t a t e ' s  c l a i m  a g a i n s t  t h e  p a r t i e s  r e s p o n s i b l e  f o r

t h e  o i l  s p i l l .

B o t h  o f  y o u r  q u e s t i o n s  c o n c e r n  t h e  a t t o r n e y  g e n e r a l ' s  

p o w e r  t o  s e t t l e  a  l a w s u i t .  S t a t e  l a w  a u t h o r i z e s  t h e  a t t o r n e y  

g e n e r a l  t o  p e r f o r m  d u t i e s  " w h i c h  u s u a l l y  p e r t a i n  t o  t h e  o f f i c e  o f  

a t t o r n e y  g e n e r a l  i n  a  s t a t e . "  A S  4 4 . 2 3 . 0 2 0 ( b ) ( 7 ) .  T h e  a t t o r n e y  

g e n e r a l ' s  s e t t l e m e n t  p o w e r s  a r e  a  n e c e s s a r y  e l e m e n t  o f  h i s  

r e c o g n i z e d  c o m m o n  l a w  p o w e r  t o  c o n t r o l  t h e  d i s p o s i t i o n  o f  c a s e s .  

I n  P u b l i c  D e f e n d e r  A g e n c y  v .  S u p e r i o r  C o u r t , 5 3 4  P . 2 d  9 4 7  t h e  

A l a s k a  S u p r e m e  C o u r t  s t a t e d :

U n d e r  t h e  c o m m o n  l a w ,  a n  a t t o r n e y  g e n e r a l  i s  
e m p o w e r e d  t o  b r i n g  a n y  a c t i o n  w h i c h  h e  t h i n k s  
n e c e s s a r y  t o  p r o t e c t  t h e  p u b l i c  i n t e r e s t ,  a n d  h e  
p o s s e s s e s  t h e  c o r o l l a r y  p o w e r  t o  m a k e  a n y  
d i s p o s i t i o n  o f  t h e  s t a t e ' s  l i t i g a t i o n  w h i c h  h e
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thinks best.

534 P . 2 d  at 950 (citation o m i t t e d )  ( e m p h a s i s  added) ;a c c o r d  I s l a n d -  

G e n t r v  J o i n t  Venture v. S t a t e . 5 5 4  P 2 d  761 (Haw. 1976) .

The questions y o u  a s k e d  a p p e a r  to e x p r e s s  a c o n c e r n  t h a t  

A S  4 6 . 0 8 , 0 2 0  m a y  abrogate, o r  l i m i t ,  t h e  a t t o r n e y  g e n e r a l ' s  c o m m o n  

l a w  p o w e r s  to settle o i l  s p i l l  claims. W e  b e l i e v e  t h a t  

A S  4 6 . 0 8 . 0 2 0  does not l i m i t  t h e  a t t o r n e y  g e n e r a l ' s  s e t t l e m e n t  

p o w e r s .  The attorney g e n e r a l  h a s  t h e  d i s c r e t i o n  to s e t t l e  s t a t e  

c l a i m s  u s i n g  remedies a v a i l a b l e  u n d e r  t h e  F e d e r a l  C lean W a t e r  A c t  

(33 U.S.C. 1321). His a c t i o n s  a r e  r e v i e w a b l e  by a c o u r t  b u t  w o u l d  

b e  s u b j e c t  to a d e f e r e n t i a l  s t a n d a r d  of review.

To briefly a n s w e r  y o u r  q u e s t i o n s ,  f e d e r a l  law r e q u i r e s  

r e c o v e r i e s  to be d e d i c a t e d  f o r  r e s t o r a t i o n  and r e p l a c e m e n t  of 

n a t u r a l  resources. W e  b e l i e v e  t h a t  a s e t t l e m e n t  a g r e e m e n t  

d e d i c a t i n g  settlement p r o c e e d s  c a n  b e  m a d e  c o n s i s t e n t  w i t h  t h e  

d e d i c a t e d  fund p r o h i b i t i o n  c o n t a i n e d  in t h e  A l a s k a  C o n s t i t u t i o n .  

T h i s  c a n  occur b e c ause t h e  c o n s t i t u t i o n  a l l o w s  f e d e r a l l y  r e q u i r e d  

d e d i c a t i o n s  to  be i m p l e m e n t e d .  A l a s k a  Const, art. IX, sec. 7.

Our reasoning is s e t  o u t  in t h e  f o l l o w i n g  a n s w e r s  t o  y o u r  

q u e s t i o n s .  W e  will r e s p o n d  t o  y o u r  q u e s t i o n s  in  t h e  o r d e r  i n  w h i c h  

t h e y  w e r e  asked.



1) H a y  the governor s e t t l e  t h e  state's claims against 

Exxon and its subsidiaries arising f r o m  t h e  Exxon Valdez oil spill 

under terms that require the d e f e n d a n t ' s  t o  give the state mo ne y 

de di cated to a particular purpose, o r  t o  p r o v i d e  specified services 

or property?

The state's claim was a s s e r t e d  to r e co ve r  for natural 

r esource damages, including the c o s t  of the restoration and 

r ep lacement of natural resources h a r m e d  b y  the Exxon Valdez oil 

spill. The federal government al s o a s s e r t s  that it is the. steward . 

of resources harmed by the spill a n d  is al so  entitled to a 

recovery. Depending on the damage t h e o r y  asserted, the state and 

federal government each have an u n d i v i d e d  interest in harmed 

resources. Federal law provides t h a t  t he state and federal 

governments should act jointly in a d m i n i s t e r i n g  damages recovered 

by either sovereign for such r e s o u r c e s .  40 C F R  300.615. Any 

r ecovery under this damage theor y is b e i n g  considered, for the 

purposes of this case, as money b e l o n g i n g  j o i n t l y  to the federal 

and state governments. As a c o n s e q u e n c e ,  the governments acting 

t ogether intend to establish a j o i n t  t r u s t  u n d e r  the Clean Water 

Act (33 U.S.C. 1321) to prosecute and, if d e t e r m i n e d  to be in the 

p ub li c interest, serve as a device f o r  s e t t l e m e n t  of the claims.
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T h e  C l e a n  W a t e r  A c t  p r o v i d e s  f o r  d i s p o s i t i o n  b y  s t a t e  a n d



fede r a l  natural r e s o u r c e  t r u s t e e s  of t h e  p r o c e e d s  of any 

settlement. The Act e x p r e s s l y  p r o v ides:

"Sums r e c o v e r e d  [by t h e  t r u s t e e s ]  s h a l l  be u s e d  .
. [for r e s t o r a t i o n  and r e s o u r c e  a c q u i s i t i o n ]  b y  

the a p p r o p r i a t e  a g e n c i e s  of t h e  f e d e r a l  g o v e r n m e n t ,  
or the state g o v e r n m e n t . "

33 U.S.C. 1321(f)(5). T h e  A c t  is f u r t h e r  i m p l e m e n t e d  b y  f e d e r a l

regulations. These r e g u l a t i o n s  a u t h o r i z e  t h e  d e p o s i t  of r e c o v e r i e s

in separate accounts w i t h i n  t h e  s t a t e  t r e a s u r y  or in i n t e r e s t

b e a r i n g  accounts e s t a b l i s h e d  o u t s i d e  t h e  s t a t e  t r e a s u r y .

43 C.F.R. 11.92. B a s e d  on  t h i s  s t a t u t o r y  a n d  r e g u l a t o r y  f r a m e w o r k ,

w e  conclude, that the C l e a n  W a t e r  A c t  r e q u i r e s  t h e  d e d i c a t i o n  of

settlement proceeds as a c o n d i t i o n  of p a r t i c i p a t i o n  in a j o i n t

enforcement effort. W e  c o n s i d e r  a j o i n t  e n f o r c e m e n t  e f f o r t

effective and p r o p e r  in t h i s  case.

T h e  federal r e s t r i c t i o n s  e i t h e r  t a k e  the f o r m  of a 

de d ication imposed by f e d e r a l  law as a  c o n d i t i o n  of e x e r c i s i n g  

joint enforcement p o w e r s  u n d e r  the C l e a n  W a t e r  A c t  o r  a p u b l i c  

trust authorized u n d e r  t h a t  Act. In b o t h  c a s e s ,  the m o n e y  m a y  be 

received and e x p e n d e d  u n d e r  a n  e x c e p t i o n  t o  t h e  d e d i c a t e d  fund 

restriction imposed b y  art. IX, sec. 7 o f  t h e  A l a s k a  C o n s t i t u t i o n .  

Section 7 p rovides in r e l e v a n t  part:
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T h e  p r o c e e d s  o f  a n y  [ s t a t e  r e v e n u e ]  s h a l l  n o t  b e
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dedicated to a n y  s p e c i a l  p u r p o s e ,  e x c e p t  . . . w h e n  
required by t h e  f e d e r a l  g o v e r n m e n t  for s t a t e  
participation in  f e d e r a l  p r o g r a m s .

A f t e r  a thorough a n a l y s i s  o f  t h e  h i s t o r y  of t h e  d e d i c a t e d  fu n d

p r o h i b i t i o n ,  this office o p i n e d  t h a t  t r u s t  r e c e i p t s  a r e  e x e m p t  f r o m

th e  d e d i c a t i o n  fund p r o h i b i t i o n  b y  i m p l i c a t i o n .  1982 Op. A t t ' y

Gen. No. 13 (November 30; A . G .  f i l e  No. 3 6 6 - 6 4 9 - 8 0 ) .  A  r e a d i n g  of

t h e  cons t i t u t i o n a l  h i s t o r y  a l s o  m a k e s  it q u i t e  l i k e l y  t h a t  t h e

f r a m e r s  did not intend t o  p r o h i b i t  t h e  d e d i c a t i o n  o f  c e r t a i n

n o n - t a x  or license r e l a t e d  r e v e n u e s ,  s u c h  as l i t i g a t i o n  p r o c e e d s .

Strong legal a r g u m e n t s  c a n  be m a d e  in s u p p o r t  of  t h e  

v a l i d i t y  of a s e t t l e m e n t  a g r e e m e n t  t h a t  p u r p o r t s  to r e q u i r e  the 

d e d i c a t i o n  of joint t r u s t  r e c e i p t s  f o r  r e s t o r a t i o n  a n d  r e p l a c e m e n t  

of n a t u r a l  resources h a r m e d  b y  a n  o i l  spill.

2) May the g o v e r n o r  s e t t l e  the s t a t e ' s  c l a i m s  a g a i n s t  

E x x o n  and its s u b s i d i a r i e s  a r i s i n g  f r o m  t h e  E x x o n  V a l d e z  o i l  s p i l l  

u n d e r  terms that do n o t  i n v o l v e  d e p o s i t  o f  t h e  m o n e y  i n  t h e  s t a t e  

g e n e r a l  fund, and w o u l d  s u c h  t e r m s  v i o l a t e  AS 4 6 . 0 8 . 0 2 0 . ?

In our opinion, t h e  p r o v i s i o n s  of A S  4 6 . 0 8 . 0 2 0  d o  n o t  

i m p a i r  the governor's a b i l i t y  t o  s e t t l e  c l a i m s  u n d e r  t h e  C l e a n  

W a t e r  Act. As d i s c u s s e d  a b o v e ,  t h e  C l e a n  W a t e r  A c t  r e q u i r e s  t h a t  

t h e  proceeds be d e d i c a t e d  f o r  t h e  p u r p o s e  of  r e s t o r a t i o n .  T h e



c u s t o d i a n  holds them i n  t r u s t .  T h e s e  f e d e r a l l y  i m p o s e d  

re s t r i c t i o n s  on use a p p e a r  t o  c o n f l i c t  w i t h  AS 4 6 . 0 8 . 0 2 0 ( b )  w h i c h  

provides:

Mo ney rec e i v e d  b y  t h e  s t a t e  . . . s h a l l  b e
deposited in t h e  g e n e r a l  fu n d  and c r e d i t e d  t o  a 
special a c c o u n t  c a l l e d  t h e  "oil and h a z a r d o u s  
substance r e l e a s e  m i t i g a t i o n  a c c o u n t . "  T h e  
legislature m a y  a n n u a l l y  a p p r o p r i a t e  to t h e  f u n d  
from this a c c o u n t  a s u m  e q u a l  t o  t h e  a m o u n t  
received . . . d u r i n g  t h e  c a l e n d a r  y e a r  p r e c e d i n g  
the legislative s e s s i o n  in w h i c h  the a p p r o p r i a t i o n s  
are to be made.

(Emphasis a d d e d ) . The f o r e g o i n g  p r o v i s i o n  is a p a r t  o f  a c h a p t e r  

of statutes that provide f o r  f i n a n c i n g  "the e x p e n s e s  i n c u r r e d  by 

the Department of E n v i r o n m e n t a l  C o n s e r v a t i o n  in t h e  p r o t e c t i o n  of 

th e  environment of the s t a t e  f r o m  t h e  r e l e a s e  of oil o r  h a z a r d o u s  

substances." AS 46.08.005. T h e  t e x t  of A S  4 6 . 0 8 . 0 2 0  p l a i n l y  d o e s  

n o t  dedicate amounts for t h e  p u r p o s e  of r e s t o r a t i o n  a n d  r e p l a c e m e n t  

of natural resources. T o  t h e  c o n t r a r y ,  the l e g i s l a t u r e  h a s  t h e  

dis c r e t i o n  whether to a p p r o p r i a t e  m o n e y  for a f e d e r a l l y  r e q u i r e d  

purpose. T h e  implication i s  p l a i n l y  p r e s e n t  t h a t  t h e  l e g i s l a t u r e  

c o u l d  appropriate the s e t t l e m e n t  p r o c e e d s  for a n o t h e r  p u r p o s e .  In 

t h e  case of a true d e d i c a t i o n ,  t h e  l e g i s l a t u r e  h a s  n o  d i s c r e t i o n  

concerning the a s s i g n m e n t  o f  p u r p o s e  for a n  e x p e n d i t u r e .  T h e  

n a t u r e  and effect of a d e d i c a t e d  f u n d  is a n a l y z e d  in a 1 9 8 2  f o r m a l  

o p i nion of the a t t o r n e y  g e n e r a l .  1982 O p  A t t ' y  G e n  No. 13 

(November 30; A.G. file N o .  3 6 6 - 6 4 9 - 8 0 )  .
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T h e r e  i s  a d d i t i o n a l  e v i d e n c e  t o  e x p l a i n  w h y  A S  4 6 . 0 8 . 0 2 0  

d o e s  n o t  a p p l y  t o  s e t t l e m e n t  p r o c e e d s  u n d e r  t h e  C l e a n  W a t e r  A c t .  

T h e  r e g u l a t i o n s  i m p l e m e n t i n g  t h e  C l e a n  W a t e r  A c t  r e q u i r e  t h e  

t r u s t e e  t o  e i t h e r  d e p o s i t  t h e  p r o c e e d s  i n  a  s e p a r a t e  a c c o u n t  w i t h i n  

t h e  s t a t e  t r e a s u r y  o r  i n  a n  i n t e r e s t  b e a r i n g  a c c o u n t  i f  m a i n t a i n e d  

o u t s i d e  t h e  s t a t e  t r e a s u r y .  4 3  C . F . R .  1 1 . 9 2 ( a ) ( 2 ) .  I n  b o t h  

i n s t a n c e s ,  t h e  r e g u l a t i o n s  c o n t e m p l a t e  a  s e g r e g a t i o n  a n d  d e d i c a t i o n  

f o r  a  s p e c i f i c  p u r p o s e .  S e c t i o n  0 2 0 ( b )  w o u l d  r e q u i r e  t h e  g o v e r n o r  

t o  d e p o s i t  t h e  p r o c e e d s  i n  t h e  s t a t e  g e n e r a l  f u n d .

T h e  g e n e r a l  f u n d  i s  n o t  t h e  e q u i v a l e n t  o f  t h e  s t a t e  

t r e a s u r y .  A l l  p u b l i c  m o n e y  a n d  r e v e n u e  c o m i n g  i n t o  t h e  s t a t e

t r e a s u r y ,  n o t  s p e c i f i c a l l y  a u t h o r i z e d  b y  t h e  c o n s t i t u t i o n  o r  b y  

s t a t u t e  t o  b e  p l a c e d  i n  a  s e p a r a t e  f u n d ,  a n d  n o t  g i v e n  o r  p a i d  o v e r  

i n  t r u s t  f o r  a  p a r t i c u l a r  p u r p o s e ,  c o n s t i t u t e  t h e  g e n e r a l  f u n d  o f  

t h e  s t a t e .  N a v a i o  T r i b e  v .  A r i z o n a  D e o t .  o f  A d m i n .  5 2 8  P 2 d  6 2 3  

( A r i z .  1 9 7 5 ) .  S t a t e  v .  B a t e s . 1 8  S . E .  2 d  3 4 6 ,  3 5 1  ( S . C .  1 9 4 1 )  B d  

o f  E d  o f  W y o m in g  C o u n t y  v .  B d  o f  P u b l i c  W o r k s . 1 0 9  S . E .  2 d  5 5 1  ( W .  

V a .  1 9 5 9 ) .  H o w e v e r ,  a  r e q u i r e m e n t  t o  d e p o s i t  d e d i c a t e d  r e c e i p t s  i n  

t h e  g e n e r a l  f u n d  d o e s  n o t  c a u s e  t h e m  t o  l o s e  t h e i r  r e s t r i c t e d  

s t a t u s .  M u n i c i p a l i t y  o f  M e t r o p o l i t a n  S e a t t l e  v .  O ' B r i e n .

5 4 4  P . 2 d  7 2 9  ( W a s h . 1 9 7 6 ) .

W e  b e l i e v e  t h a t  i t  i s  r e a s o n a b l e  t o  i n t e r p r e t  s e c t i o n  0 2 0
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so it does n o t  c o n f l i c t  w i t h  f e d e r a l  law. I n  c o n s t r u i n g  this 

section, w e  m u s t  p r e s u m e  t h a t  t h e  l e g i s l a t u r e  w a s  a w a r e  of the 

r e m e d i e s  a f f o r d e d  by t h e  C l e a n  W a t e r  Ac t .  W i k  v. W i k . 681 P . 2d 336 

(Alaska 1984). T h e  s t a t u t o r y  d i r e c t i v e  t o  d e p o s i t  r e c o v e r i e s  set 

out in AS 4 6 . 0 8 . 0 2 0 ( b )  c a n  b e  i n t e r p r e t e d  t o  e x c l u d e  p r o c e e d s  that 

are d e d i c a t e d  o r  e n c u m b e r e d  by  t r u s t  o b l i g a t i o n s  i m p o s e d  b y  federal 

law.

By e x p r e s s  r e f e r e n c e ,  t h e  d e p o s i t  and a c c o u n t i n g

r e q u i r e m e n t s  ... a p p l y  _ o n l y  . t o  a m o u n t s   r e c e i v e d  u n der

AS 4 6 . 0 8 . 0 2 0 ( a ) ( 2 )  a n d  (3). S e c t i o n  0 2 0 ( a ) ( 2 )  c o v e r s

m o n e y  r e c o v e r e d  o r  o t h e r w i s e  r e c e i v e d  f r o m  p a r t i e s  
r e s p o n s i b l e  f o r  t h e  c o n t a i n m e n t  a n d  c l e a n u p  of oil 
or  a h a z a r d o u s  s u b s t a n c e  at  a s p e c i f i c  site.

It refers o n l y  t o  m o n e y  th a t  is r e c e i v e d  d i r e c t l y  from a

r e s p o n s i b l e  p a r t y ,  n o t  f r o m  a j o i n t  t r u s t  e n t i t y .

S e c t i o n  0 2 0 ( a ) ( 3 )  c o v e r s  " f i n e s ,  p e n a l t i e s ,  o r  d a m a g e s  

r e c o v e r e d  u n d e r  A S  4 6 . 0 8 . 0 0 5  - 4 6 . 0 8 . 0 8 0  o r  o t h e r  law." T a k e n  o u t  

of context, it a p p e a r s  t o  c o v e r  a b r o a d  s p e c t r u m  of damages. 

However, a c a r e f u l  r e a d i n g  of A S  4 6 . 0 8  d i s c l o s e s  t h a t  on l y  

rec o v e r i e s  t o  r e i m b u r s e  t h e  s tate for p r e v i o u s  e x p e n d i t u r e s  are 

addressed. T h e  r i g h t  t o  c l a i m  e s t a b l i s h e d  i n  AS  4 6 . 0 8 . 0 7 0  is 

d e s c r i b e d  a s  t h e  p o w e r  t o  s e e k  " r e i m b u r s e m e n t " .  W e  p r e s u m e  t h a t



d a m a g e s  r e c o v e r e d  u n d e r  " o t h e r  law" r e f e r s  t o  r e i m b u r s e m e n t  t y p e  

d a m a g e s  as well. S u c h  r e c o v e r i e s  s h o u l d  be d e p o s i t e d  in t h e  

g e n e r a l  fund.

A m o u n t s  a l l o c a t e d  b y  t h e  j o i n t  t r u s t e e s  f o r  s t a t e  

r e s t o r a t i o n  p r o j e c t s  w o u l d  be f r o m  a s o u r c e  d e s c r i b e d  in 

AS 4 6 . 08.020(a)(1). S e c t i o n  0 2 0 ( a ) ( 1 )  c o v e r s  "money r e c e i v e d  f r o m  

federal, state, o ther s o u r c e s ,  o r  f r o m  a p r i v a t e  d o n o r . "  T h a t  

p r o v i s i o n  describes m o n e y  r e c e i v e d  f r o m  a s o u r c e  o t h e r  t h a n  a 

r e s p o n s i b l e  party and a p p e a r s  to  i n c l u d e  f e d e r a l  or o t h e r  t r u s t  

r e c e i p t s  that do not r e p r e s e n t  a r e i m b u r s e m e n t  for p? 't 

expend i t u r e s .  The j o i n t  t r u s t  c o u l d  b e  c o n s i d e r e d  a g r a n t  of m o n e y  

t o  a state agency for r e s t o r a t i o n  p u r p o s e s .  A m o u n t s  f r o m  t h i s  

n o n s t a t e  source are not e x p r e s s l y  d i r e c t e d  b y  s e c t i o n  020(b) t o  t h e  

g e n e r a l  fund of t h e  s t a t e  'for p o s s i b l e  a p p r o p r i a t i o n  t o  t h e  

h a z a r d o u s  substance r e l e a s e  r e s p o n s e  fund, n o r  a r e  " j o i n t "  as 

o p p o s e d  t o  "state" r e c o v e r i e s .  T h i s  t r e a t m e n t  is c o n s i s t e n t  w i t h  

the s t a t u s  of trust r e c e i p t s  a n d  d e d i c a t e d  f u n d s  d i s c u s s e d  e a r l i e r  

in t h i s  memorandum.

i

In summary, w e  c o n c l u d e  t h a t  s e t t l e m e n t  r e c o v e r i e s  a r e  

not r e q u i r e d  to be d e p o s i t e d  in t h e  g e n e r a l  fund of t h e  state. T h e  

p r o v i s i o n s  of AS 4 6 . 0 8 . 0 2 0  c a n  b e  i n t e r p r e t e d  to a l l o w  f o r  t h e  

r e c e i p t  and e x p e n d i t u r e  o f  s e t t l e m e n t  p r o c e e d s  h e l d  in t r u s t  u n d e r
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the C l e a n  W a t e r  Act.

We next tu r n  t o  t h e  v a l i d i t y  of a s e p a r a t e  t r u s t  fund 

t h a t  m a y  be e s t a b l i s h e d  t o  i m p l e m e n t  a s e t t l e m e n t  u n d e r  t h e  C l e a n  

W a t e r  Act. A s  m e n t i o n e d  a b o v e ,  t h e  state and f e d e r a l  g o v e r n m e n t s  

m a y  a g r e e  to p r o c e e d  u n d e r  t h e  C l e a n  W a t e r  A c t  to c r e a t e  a joint 

t r u s t  t o  adm i n i s t e r  t h e  p r o c e e d s  of a settlement. T h e  s e t t l e m e n t  

a g r e e m e n t  m a y  p r e s c r i b e  t h e  e l e m e n t s  of t h i s  t r u s t  or t h e r e  m a y  be 

a s e p a r a t e  t r u s t  a g r e e m e n t  t h a t  d e s c r i b e s  in d e t a i l  t h e  p o w e r s  and 

d u t i e s  of the t r u s t e e s .  T h e  j o i n t  tr u s t e e s  w o u l d  b e  a federal, 

n a t u r a l  r e s o u r c e s  m a n a g e m e n t  a g e n c y  (43 C.F.R. 11.14 ( r r ) ) and 

s t a t e  offic i a l s  d e s i g n a t e d  by  the g o v e r n o r  (42 U.S.C. 

9607(f) (2)(B)).

A  difficult q u e s t i o n  concerns whether there is sufficient 

authority for the a t t o r n e y  g e ne ra l to take a part in the creation 

of a joint trust fund. G e n e r a l l y  it is held that s p e c i a l  funds 

m u s t  be established b y  law. s ta te  v. W e s t . 145 P. 15 (Wash. 1914). 

However, we believe t h a t  the joint trust could be f o rm e d under 

authority expressly g r a n t e d  b y  the Alaska Constitution. 

A r t ic le  XII, sec. 2 provides:

The state . . . m a y  cooperate with the U n it e d
States . . .  o n  m a t t e r s  of common interest.

T h e  attorney general c o u l d  a g r e e  to form an intergovernmental trust
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e n t i t y  t o  solve the c o m m o n  d i l e m m a  p r e s e n t e d  by the E x x o n  V a l d e z  

o i l  spi l l .  Some may a r g u e  t h a t  t h e  j o i n t  c o o p e r a t i o n  p r o v i s i o n  of 

t h e  s t a t e  constitution m a y  o n l y  be i m p l e m e n t e d  by law. H o w e v e r ,  it 

m u s t  b e  remembered th a t  t h e  c o n s t i t u t i o n  is to be c o n s t r u e d  as 

s e l f - e x e c u t i n g  "when e v e r  p o s s i b l e . "  A l a s k a  Const, art. XII, 

sec. 9.

If the r e l a t i o n s h i p  b e t w e e n  the s tate a n d  f e d e r a l  

g o v e r n m e n t  is to be t r u l y  " c o o p e r a t i v e , "  it is r e a s o n a b l e  t o  a s s u m e  

t h a t  n e i t h e r  the state l e g i s l a t u r e  n o r  the C o n g r e s s  h a s  a b s o l u t e  

v e t o  p o w e r  over d e p o s i t  in the j o i n t  t r ust or e x p e n d i t u r e  of 

s e t t l e m e n t  proceeds fr o m  t h e  j o i n t  trust. The joint t r u s t  w o u l d  

h o l d  t h e  settlement p r o c e e d s  as a n  a s s e t  of the trust. A s  j o i n t l y  

r e c o v e r e d  trust receipts, t h e  s t a t e  o r  f e d e r a l  t r e a s u r i e s  c o u l d  n o t  

c l a i m  a bsolute title to t h e m .  B e y o n d  t h e s e  b a sic legal c o n c e p t s  it 

w o u l d  b e  difficult to f o r e t e l l  t h e  e x a c t  n a t u r e  and e f f e c t  o f  a 

j o i n t  t r u s t  created u n d e r  t h e  C l e a n  W a t e r  Act. It is p o s s i b l e  t h a t  

p r i v a t e  trust law w i l l  b e  u s e d  t o  c o n s t r u e  the r i g h t s  a n d  

o b l i g a t i o n s  of the j o i n t  t r u s t e e s  a n d  t h e  bene f i c i a r i e s .  In W e i s s  

v. S t a t e . 706 P . 2d 681 ( A l a s k a  19 8 5 ) ,  t h e  A l a s k a  S u p r e m e  c o u r t  

a p p l i e d  private trust l a w  p r i n c i p l e s  to r e s o l v e  legal d i s p u t e s  

c o n c e r n i n g  the o p e r a t i o n  o f  a p u b l i c  land trust.
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l e g i s l a t i v e  c o u n s e l  ar g u e s  t h a t  a s t a t e  a g e n c y  c a n n o t  expend t r u s t  

r e c e i p t s  w i t h o u t  a v a l i d  a p p r o p r i a t i o n .  T h e r e  are numerous c a s e s  

from o t h e r  st a t e s  h o l d i n g  t h a t  no a p p r o p r i a t i o n  is needed to e x p e n d  

t r u s t  receipts. See, e.g. C o l o r a d o  G e n e r a l  A s s e m b l y  v. L a m m . 700 

P . 2d 508 (Colo. 508); See a l s o  N a v a j o  T r i b e  v.Ariz. Deot. o f  

A d m i n i s t r a t i o n  528 P2d 623 (Ariz. 1975); b u t  s e e  Sharpp V. S l o a n . 

391 A2d (Pa. 1978) ( c u s t o d i a l  f u n d s  m u s t  be a p p r o p r i a t e d  o r  

returned) . The p r a c t i c e  in A l a s k a  f o r  t h e  p a s t  14 years has b e e n  

to a p p r o p r i a t e  the m a j o r i t y  of f e d e r a l ,  t r u s t  and other c u s t o d i a l  

funds. ---- • —  -

However, t h ere a r e  n o t a b l e  e x c e p t i o n s  to this practice. 

For example, r e f u n d s  of o v e r p a y m e n t s  of s t a t e  income t a x  w e r e  n o t  

a p p r o p r i a t e d  b e f o r e  d i s b u r s e d .  T h e  A l a s k a  S u p r e m e  Court h a s  n o t  

i n t e r p r e t e d  art. IX, sec. 13 of t h e  A l a s k a  C o n s t i t u t i o n  t o  

d e t e r m i n e  h o w  t h e  a p p r o p r i a t i o n  r e q u i r e m e n t  i m p o s e d  there a p p l i e s  

to e x p e n d i t u r e  of t r u s t  or c u s t o d i a l  r e c e i p t s .  We b e l ieve t h a t  t h e  

r e s u l t  o f  a s u p r e m e  c o u r t  d e c i s i o n  o n  t h i s  i s s u e  w o u l d  b e  too c l o s e  

to predict. However, we b e l i e v e  t h a t  t h e  l e g i s l a t u r e  c o uld n o t  

a p p r o p r i a t e  the s e t t l e m e n t  p r o c e e d s  f o r  a purpose other t h a n  

r e s t o r a t i o n  or r e p l a c e m e n t  of n a t u r a l  r e s o u r c e s  damaged b y  t h e  

E x xon V a l d e z  Oil Spill. N o r  m a y  t h e  m o n e y  b e  ex p e n d e d  in a m a n n e r  

t h a t  is c o n t r a r y  to a r e s t o r a t i o n  p l a n  p r e p a r e d  by or a t  t h e  

d i r e c t i o n  of t h e  j oint trustees. 43 C . F . R .  11.92(c).



3. C o m m e n t s  c o n c e r n i n g  d r a f t  l e g i s l a t i o n  i. u r p o r t i n g  to 

r e g u l a t e  the a t t o r n e y  g e n e r a l ' s  s e t t l e m e n t  p o w e r s .

W e  h a v e  r e v i e w e d  a w o r k  d r a f t  for a b i l l  r e l a t i n g  to

a g r e e m e n t s ,  compromises, a n d  s e t t l e m e n t s  e n t e r e d  in t o  by t h e  s t a t e

in the E xxon V a l d e z  oil s p i l l  l i t i g a t i o n .  T h i s  b i l l  w o u l d  r e q u i r e  

t h e  a d m i n i s t r a t i o n  to s u b m i t  t o  t h e  l e g i s l a t u r e  for r e v i e w  a 

s e t t l e m e n t  that a rose o u t  of the M a r c h  1989 g r o u n d i n g  of t h e  E x x o n  

V a l d e z .  T h e  bill p u r p o r t s  t o  g i v e  t h e  l e g i s l a t u r e  the p o w e r  to

p r o h i b i t  the s e t t l e m e n t  b e f o r e  it t a k e s  e f f ect.

We b e l i e v e  t h a t  t h i s  b i l l  c o n t a i n s  s e r i o u s  legal de f e c t s .  

U n d e r  our c o n s t i t u t i o n a l  s y s t e m  t h e r e  m u s t  b e  a s e p a r a t i o n  of 

p o w e r s  between the b r a n c h e s  o f  g o v e r n m e n t .  T h e  A l a s k a  S u p r e m e  C o u r t  

h a s  held th a t  the s e p a r a t i o n  o f  p o w e r s  d o c t r i n e ,  t h o u g h  n o t  

e x p r e s s l y  set o u t  in t h e  A l a s k a  C o n s t i t u t i o n ,  is c l e a r l y  implied. 

P u b l i c  D e f e n d e r  A g e n c y  v. S u p e r i o r  C o u r t . 534 P . 2 d  947 ( A l aska 

1975). If t h e  l e g i s l a t u r e  h a s  t h e  p o w e r  t o  p r o h i b i t  a s p e c i f i c  

settlement, it m a y  be i m p r o p e r l y  a t t e m p t i n g  to o b t a i n  e x e c u t i v e  o r  

q u a s i - j u d i c i a l  power. T h e  l e g i s l a t u r e  w o u l d  be s u p e r v i s i n g  t h e  

d e c i s i o n  m a k i n g  of e x e c u t i v e  o f f i c e r s .  T h e  a b i l i t y  to p r o h i b i t  a 

s e t t l e m e n t  a m o u n t s  to a v e t o  power.
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F e b r u a r y  2 7 ,  1 9 9 1

P a g e  1 4

v e t o  p o w e r  c o n s t i t u t e s  t h e  e x e r c i s e  of an e x e c u t i v e  p o w e r .  N o  one 

d o u b t s  that it w o u l d  be u n c o n s t i t u t i o n a l  for t h e  l e g i s l a t u r e  to 

r e q u i r e  the g o v e r n o r  t o  a p p o i n t  a l e g i s l a t o r  t o  n e g o t i a t e  a 

s e t t l e m e n t  agreement. See, S t o c k m a n  v. L e d d y , 129 P. 220 (Colo. 

1 9 1 2 ) (legislative c o m m i t t e e  i m p r o p e r l y  g i v e n  e x e c u t i v e  d u t i e s  in 

the e n f o r c e m e n t  of s t a t u t e ) . T h e r e  is l i t t l e  d i f f e r e n c e  b e t w e e n  

b e i n g  the p a r t y  d o i n g  t h e  n e g o t i a t i n g  a n d  h a v i n g  t h e  p o w e r  to 

c a n c e l  the r e s u l t i n g  a g r e e m e n t .  T h e  a t t o r n e y  g e n e r a l  b e c o m e s  as 

m u c h  an a g ent of t h e  l e g i s l a t u r e  as d o e s  t h e  l e g i s l a t o r  w h o  is 

a p p o i n t e d  to negotiate.

A s s u m p t i o n  of t h e  p o w e r  to r e v i e w  a n d  p r o h i b i t  a 

s e t t l e m e n t  a g r e e m e n t  f r u s t r a t e s  t h e  c o n s t i t u t i o n a l  o b j e c t i v e  of 

m a k i n g  the e x e c u t i v e  b r a n c h  a c c o u n t a b l e  t o  t h e  p e o p l e  f o r  the 

e x e c u t i o n  of the law. U n d e r  the d r a f t  bill, a c c o u n t a b i l i t y  w o u l d  

be s p r e a d  a mong t h e  v a r i o u s  l e g i s l a t o r s  w h o  v o t e  o n e  w a y  or a n o t h e r  

on t h e  q u e s t i o n  of p r o h i b i t i o n  of a s e t t l e m e n t .

Th e  d r a f t  b i l l  w o u l d  c a u s e  a s e r i o u s  b l o w  t o  t h e  a b i l i t y  

of t h e  attorney g e n e r a l  to s e t t l e  t h e  c a s e  i n  p o i n t .  The 

l e g i s l a t u r e  m u s t  a b i d e  b y  its d e l e g a t i o n  of a u t h o r i t y  u n t i l  that 

d e l e g a t i o n  is a l t e r e d  or r e v o k e d .  I N S  v. C h a d h a , 462 U.S. 919, 955 

(1983) . The l e g i s l a t u r e  may, as a g e n e r a l  p r o p o s i t i o n ,  p r e s c r i b e  

t h e  stand a r d s  u n d e r  w h i c h  t h e  a t t o r n e y  g e n e r a l  m a y  s e t t l e  cases.
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H o wever, by failing to a d o p t  re a l  c r i t e r i a  for t h e  s e t t l e m e n t  of 

t h i s  case, there can be no  c e r t a i n t y  th a t  a n e g o t i a t e d  s e t t l e m e n t  

w i l l  r e m a i n  binding on t h e  p a r t i e s .  E s s e n t i a l l y ,  t h e  o n l y  r e a l  

c r i t e r i a  remaining is w h e t h e r  a m o t i o n  to e n a c t  a p r o h i b i t i o n  of 

t h e  s e t t lement can c o m m a n d  a m a j o r i t y  vote in e a c h  h o u s e  of  t h e  

legislature. The l e g i s l a t u r e  c a n n o t  d e l e g a t e  a p o w e r ,  w h i l e  

r e t a i n i n g  significant c o n t r o l  ov e r  how the p o w e r  is e x e r c i s e d .  

T h a t  ty p e  of control is e x e c u t i v e  in nature and is i n a p p r o p r i a t e .

Another s e r i o u s  d e f e c t  of  this bill is t h e  n o t i o n  t h a t  

t h e  legislature c ould p a s s  a bill p r o h i b i t i n g  a s p e c i f i c  

settlement. We do not k n o w  w h a t  form a bill p r o h i b i t i n g  a 

s e t t l e m e n t  will take. C e r t a i n l y ,  it m u s t  f o c u s  on o n l y  a s i n g l e  

settlement. By doing t h i s ,  it  b e c o m e s  special l e g i s l a t i o n .  T h e  

l e g i s l a t u r e  earshot as a g e n e r a l  r u l e  e n a c t  a s p e c i a l  a c t  " i f  a 

g e n e r a l  act can be m a d e  a p p l i c a b l e . "  A l a s k a  Const, art. II, 

sec. 19; Section 1 of t h e  d r a f t  bi l l  c o n t a i n s  l i t t l e  m o r e  t h a n  

c o n c l u s i o n s  to justify s p e c i a l  t r e a t m e n t  for the E x x o n  V a l d e z  s p i l l  

settlement. Persuasive j u s t i f i c a t i o n  for s p e c i a l  t r e a t m e n t  m u s t  be 

p r o v i d e d  by the l e g i s l a t u r e .  A b r a m s  v. S t a t e . 534 P . 2d 91 ( A l a s k a  

1975) . (Enactment c r e a t i n g  E a g l e  R i v e r  C h u g i a k  B o r o u g h  i n v a l i d a t e d  

b e c a u s e  other c o m m u n i t i e s  w e r e  s i m i l a r l y  s i t u a t e d ) . S e t t l e m e n t  of 

t he mental health land t r u s t  d i s p u t e  is no less i m p o r t a n t  for 

h a v i n g  "far reaching e f f e c t s  on t h e  w e l f a r e  of the p e o p l e  o f  t h e
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st a t e ,  on dispo s i t i o n  of s t a t e  f u n d s ,  and on the s t a t u s  of l a r g e  

a r e a s  of s t ate l a n d .” O t h e r  e q u a l l y  i m p o r t a n t  oil a n d  g a s  t a x a t i o n  

c a s e s  a l s o  come to mind.

A q u estion i n v o l v i n g  a p o s s i b l e  v i o l a t i o n  of t h e  s p e c i a l  

l e g i s l a t i o n  p r o h i b i t i o n  m u s t  b e  a n a l y z e d  u s i n g  the r a t i o n a l  b a s i s  

t e s t  a p p l i c a b l e  to n o n s u s p e c t  c l a s s i f i c a t i o n s  c h a l l e n g e d  u n d e r  t h e  

e q u a l  p r o t e c t i o n  doctrine. S t a t e  v. L e w i s . 559 P. 2d 630 ( A l a s k a  

1977) . It is presumed t h a t  t h e  s a m e  n o n d e f e r e n t i a l , ends v e r s u s  

m e a n s  t e s t  applied in I s a k s o n  v. R i c k e v . 550 ?2d 359 (1976) ; w i l l  

a l s o  a p p l y  in resol v i n g  a s p e c i a l  l e g i s l a t i o n  claim. To s a t i s f y  

t h i s  test, the l e g i s l a t u r e  m u s t  r i g o r o u s l y  d e v e l o p  a d e t a i l e d  

l e g i s l a t i v e  h i s t o r y  s u p p o r t i n g  t h e  r e a s o n s  w h y  t h e  Exxon V a l d e z  

s e t t l e m e n t  w a r r a n t s  s p e c i a l  l e g i s l a t i o n .  T h e  f i n d i n g s  and p u r p o s e  

c l a u s e s  of t h e  wo r k  d r a f t  d o  n o t  c o n t a i n  s u f f i c i e n t  m a t e r i a l  t o  

s a t i s f y  the hei g h t e n e d  s c r u t i n y  o f  t h e  s t a t e  e qual p r o t e c t i o n  t e s t  

for validity. Further, w e  d o u b t  t h a t  it is p o s s i b l e  to m a k e  a 

c o n v i n c i n g  case for su c h  s p e c i a l  t r e a t m e n t .

W e  hope that the f o r e g o i n g  m e m o r a n d u m  a d e q u a t e l y  r e s p o n d s  

t o  y o u r  quest i o n s  and wi l l  a s s i s t  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  in 

its d e l i b e r a t i o n s  c o n c e r n i n g  t h e  w o r k  d r a f t  bill.

J L B : j r
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IN  T H E  S U P E R I O R  C O U R T  F O R  T H E  SI A T  

T H I R D  J U D I C I A L  D I S T R I C T

T H E  S T A T E  O F  A L A S K A ,  on its o w n  
b e h a l f ,  a n d  as p u b l i c  t r u s t e e  a n d  
as p a r e n s  p a t r i a e  for the c i t i z e n s  
of  t h e  S t a t e ,

P l a i n t i f f ,

vs,

E X X O N  C O R P O R A T I O N ,  a N e w  J e r s e y  
c o r p o r a t i o n ;  E X X O N  p i p e l i n e  
C O M P A N Y ,  a D e l a w a r e  c o r p o r a t i o n ;  
E X X O N  S H I P P I N G  C O M P A N Y ,  a D e l a w a r e  
c o r p o r a t i o n ;  A L Y E S K A  P I P E L I N E  
S E R V I C E  C O M P A N Y ,  a D e l a w a r e  
c o r p o r a t i o n ;  A M E R A D A  H E S S  
P I P E L I N E  C O R P O R A T I O N ,  a D e l a w a r e  
c o r p o r a t i o n ;  A R C O  P I P E  L I N E  
C O M P A N Y ,  a D e l a w a r e  c o r p o r a t i o n ;  
B P . A L A S K A  P I P E L I N E S ,  INC., a 
D e l a w a r e  c o r p o r a t i o n ;  M O B I L  
A L A S K A  P I P E L I N E  C O M P A N Y ,  a 
D e l a w a r e  c o r p o r a t i o n ;  P H I L L I P S  
A L A S K A  P I P E L I N E  C O R P O R A T I O N ,  
a D e l a w a r e  C o r p o r a t i o n ;  U N O C A L  
P I P E L I N E  C O M P A N Y ,  a C a l i f o r n i a  
c o r p o r a t i o n ,

D e f e n d a n t s .

C a N o ,

C O M P L A I N T  F O R  
C O M P E N S A T O R Y  A N D  
P U N I T I V E  D A MAGES, 
C I V I L  P E N A L T I E S  A N D  
I N J U N C T I V E  R E L I E F

C O P Y
Original neoelved 

AUG 1 5 1969

Cleric cflheTitel Cart

T h e  p l a i n t i f f ,  b y  a n d  t h r o u g h  i t s  a t t o r n e y s ,  S t a t e  

of A l a s k a  D e p a r t m e n t  o f  L a w  a n d  P r e s t o n ,  T h o r g r i m s o n ,  E l l i s  & 

H o l m a n ,  o n  b e h a l f  o f  i t s e l f  a n d  as p u b l i c  t r u s t e e  a n d  as 

p a r e n s  p a t r i a e  o n  b e h a l f  o f  a l l  n a t u r a l  p e r s o n s  r e s i d i n g  

w i t h i n  t h e  S t a t e  o f  A l a s k a ,  b r i n g s  t h i s  a c t i o n  a n d  c o m p l a i n s  

a n d  a l l e g e s  a s  f o l l o w s :

J U R I S D I C T I O N  A N D  V E N U E  

1 . T h i s  is a c i v i l  a c t i o n  f o r  c o m p e n s a t o r y  a n d  

p u n i t i v e  d a m a g e s ,  c i v i l  p e n a l t i e s  a n d  i n j u n c t i v e  r e l i e f  f o r
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l o s s e s  s u s t a i n e d  b y  p l a i n t i f f  a r i s i n g  out of, a n d  r e s u l t i n g  

from, t h e  u n l a w f u l  a n d  n e g l i g e n t  d i s c h a r g e s  of c r u d e  o i l  a n d
■MCX ■«. •* •

o t h e r  h a z a r d o u s  s u b s t a n c e s  i n t o  P r i n c e  W i l l i a m  S o u n d  b y  t h e  

T / V  E X X O N  V A L D E Z  (“E X X O N  V A L D E Z " ) , a n d  f r o m  t h e  i n t e n t i o n a l  

a n d  n e g l i g e n t  a c t s  o f  d e f e n d a n t s  b e f o r e  o r  a f t e r  t h e  c r u d e  o i l  

a n d  o t h e r  h a z a r d o u s  s u b s t a n c e s  w e r e  d i s c h a r g e d  i n t o  P r i n c e  

W i l l i a m  So u n d .

2. S u b j e c t  m a t t e r  j u r i s d i c t i o n  is p r o p e r  p u r s u a n t  

t o  A l a s k a  s t a t u t o r y  a n d  c o m m o n  l a w  i n c l u d i n g  A S  2 2 . 1 0 . 0 2 0 ( a )  

a n d  A S  0 9 . 0 5 . 0 1 5  a n d  g e n e r a l  m a r i t i m e  law.

3. P e r s o n a l  j u r i s d i c t i o n  is p r o p e r  b e c a u s e  e a c h  

d e f e n d a n t  e i t h e r  t r a n s a c t s  b u s i n e s s  i n  or h a s  s u f f i c i e n t  

c o n t a c t s  w i t h  t h e  S t a t e  f o r  p u r p o s e s  o f  p e r s o n a l  j u r i s d i c t i o n .

4. V e n u e  is p r o p e r l y  l a i d  in t h e  T h i r d  J u d i c i a l  

D i s t r i c t  p u r s u a n t  t o  A S  2 2 . 1 0 . 0 3 0  a n d  A l a s k a  C i v i l  R u l e  3(c) 

b e c a u s e  t h e  c l a i m s  h e r e i n  a r o s e  in t h e  T h i r d  J u d i c i a l  D i s t r i c t  

a n d  b e c a u s e  d e f e n d a n t s  a r e  p r e s e n t  a n d  d o i n g  b u s i n e s s  i n  t h i s  

j u d i c i a l  d i s t r i c t .

th e  p a r t ie s

5. P l a i n t i f f  S t a t e  o f  A l a s k a ,  (the "State") is a 

s o v e r e i g n  s t a t e  o f  t h e  U n i t e d  S t a t e s .  T h e  S t a t e  a p p e a r s  on  

i t s  o w n  b e h a l f  as t h e  o w n e r  o f  lands, w a t e r s  a n d  r e s o u r c e s  o f  

t h e  St a t e ,  o n  b e h a l f  o f  all a d m i n i s t r a t i v e  d e p a r t m e n t s  a n d  

a g e n c i e s  o f  t h e  S t a t e ,  a n d  a s  p a r e n s  pafcriafi e n d  p u b l i c  

t r u s t e e  f o r  t h e  c i t i z e n s  o f  t h e  S t a t e  of all l & n d s ,  w a t e r s  a n d  

r e s o u r c e s  w i t h i n  t h e  j u r i s d i c t i o n a l  b o u n d a r i e s  of t h e  s t a t e .  

U n d e r  t h e  c o m m o n  l a w  a n d  t h e  c o m m o n  u s e  c l a u s e  of  t h e  A l a s k a
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c o n s t i t u t i o n ,  A r t i c l e  V I I I ,  S e c t i o n  3, p l a i n t i f f  is t h e  p u b l i c  

t r u s t e e  o f  a n d  p o s s e s s e s  s o v e r e i g n  i n t e r e s t s  in S t a t e  lands,

w a t e r s  a n d  r e s o u r c e s .  P l a i n t i f f  m a y  m a i n t a i n  an a c t i o n  as

. ** •* 
n a r e n s  p a t r i a e  o n  b e h a l f  o f  its c i t i z e n s  a n d  to p r o t e c t  a n d

d e f e n d  i t s  s o v e r e i g n  i n t e r e s t s . .. T h e  p u b l i c  t r u s t  inclu d e s ,

b u t  is n o t  l i m i t e d  to, S t a t e  n a v i g a b l e  w a t e r s ,  s u b m e r g e d

lands, t i d e l a n d s  a n d  b e a c h e s .  T h e  i n t e r e s t s  p r o t e c t e d  by  t h e

p u b l i c  t r u s t  inc l u d e ,  b u t  a r e  n o t  l i m i t e d  to, p r o v i d i n g  s c e n i c

b e a u t y ,  o p e n  s p a c e ,  a i r  q u a l i t y ,  f o o d  a n d  h a b i t a t  for b i r d s

a n d  m a r i n e  l i fe, r e c r e a t i o n a l  e x p e r i e n c e s ,  s c i e n t i f i c  studies,

f u n c t i o n i n g  e c o l o g i c a l  s y s t e m s  a n d  t h e  v a r i o u s  a c t i v i t i e s  and

m a n a g e m e n t  o p t i o n s  e n a b l e d  t h e r e b y .  U n l e s s  o t h e r w i s e

e x p r e s s l y  i n d i c a t e d  h e r e i n ,  t h e  t e r m  ’•s t a t e 1’ m e a n s  t h e  S t a t e

o f  A l a s k a  in a l l  its a b o v e - d e s c r i b e d  c a p a c i t i e s .

6 . D e f e n d a n t  E x x o n  C o r p o r a t i o n  i s  a c o r p o r a t i o n  

o r g a n i z e d  u n d e r  t h e  la w s  o f  t h e  s t a t e  o f  N e w  J e r s e y ,  t h a t  

m a i n t a i n s  i t s  p r i n c i p a l  p l a c e  o f  b u s i n e s s  i n  N e w  York, N e w  

Y ork. T h r o u g h  i t s  s u b s i d i a r i e s  a n d  d i v i s i o n s ,  E x x o n  

C o r p o r a t i o n  e n g a g e s ,  a m o n g  o t h e r  t h i n g s ,  in  all p h a s e s  a n d  

a s p e c t s  o f  p e t r o l e u m  e x p l o r a t i o n ,  d e v e l o p m e n t ,  t r a n s p o r t a t i o n ,  

r e f i n i n g  a n d  m a r k e t i n g .  O n  i n f o r m a t i o n  a n d  b e l i e f ,  i t  is

a n  o w n e r  a n d / o r  o p e r a t o r  o f  t h e  E X X O N  V A L D E Z ,  a n d  it o w n e d  o r  

c o n t r o l l e d  t h e  c r u d e  oil c a r g o  c a r r i e d  o n  t h e  E X X O N  V A L D E Z  at 

t h e  t i m e  t h e  v e s s e l  d i s c h a r g e d  a s u b s t a n t i a l  v o l u m e  o f  its 

c r u d e  o i l  c a r g o  i n t o  P r i n c e  W i l l i a m  S o u n d .

7. D e f e n d a n t  E x x o n  P i p e l i n e  C o m p a n y ,  a D e l a w a r e  

c o r p o r a t i o n ,  is a  w h o l l y - o w n e d  s u b s i d i a r y  o f  .Exxon
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C o r p o r a t i o n .  I t  m a i n t a i n s  its p r i n c i p a l  p l a c e  o f  b u s i n e s s  at 

i H o u s t o n ,  T e x a s .  D e f e n d a n t  E x x o n  P i p e l i n e  C o m p a n y  is a p a r t y

t o  t h e  R i g h t - o f - w a y  Lec\se f o r  t h e  T r a n s - A l a s k a  P i p e l i n e  S y s t e m  

g r a n t e d  b y  t h e  S t a t e  on M a y  3, 1974 (the " S t a t e  R i g h t - o f - W a y  

L e a s e " )  . • ,

8.  D e f e n d a n t  E x x o n  S h i p p i n g  C o m p a n y ,  a D e l a w a r e  

c o r p o r a t i o n ,  is a w h o l l y - o w n e d  s u b s i d i a r y  o f  d e f e n d a n t  E x x o n  

C o r p o r a t i o n ,  i t  m a i n t a i n s  its p r i n c i p a l  p l a c e  o f  b u s i n e s s  in

j H o u s t o n ,  T e x a s .  E x x o n  S h i p p i n g  C o m p a n y  is 'n  o w n e r  a n d / o r

! o p e r a t o r  of  t h e  E X X O N  V A L D E Z ,  a n d  it o w n e d  o r  c o n t r o l l e d  t h e

j c r u d e  o i l  c a r g o  c a r r i e d  o n  t h e  E X X O N  V A L D E Z  at t h e  t i m e  t h e
i

! v e s s e l  d i s c h a r g e d  a s u b s t a n t i a l  v o l u m e  o f  its c r u d e  oil c a r g o

i n t o  P r i n c e  W i l l i a m  Sound.

9. U p o n  i n f o r m a t i o n  a n d  b e l i e f ,  at a l l  m a t e r i a l  

t i m e s  d e f e n d a n t  E x x o n  C o r p o r a t i o n  so  d o m i n a t e d  E x x o n  S h i p p i n g  

C o m p a n y  a n d  E x x o n  P i p e l i n e  C o m p a n y  as t o  r e n d e r  E x x o n  

C o r p o r a t i o n  l i a b l e  f o r  t h e  c o n d u c t  of E x x o n  S h i p p i n g  C o m p a n y  

a n d  E x x o n  P i p e l i n e  C o m p a n y ,  m o r e  f u l l y  d e s c r i b e d  below.

10. D e f e n d a n t  A l y e s k a  P i p e l i n e  S e r v i c e  C o m p a n yi
( " A l y e s k a " )  is a  D e l a w a r e  c o r p o r a t i o n  a n d  m a i n t a i n s  its 

p r i n c i p a l  p l a c e  o f  b u s i n e s s  i n  A l a s k a .  A l y e s k a  o p e r a t e s  t h e  

T r a n s - A l a s k a  P i p e l i n e  S y s t e m  ("TAPS") a s  a n  a g e n t  o f  the 

o w n e r s  o r  a s s i g n e e s  o f  t h e  T A P S  r i g h t - o f - w a y  l e a s e  g r a n t e d  b y  

t h e  S t a t e  R i g h t - o f - W a y  L e a s e  —  t h e  A m e r a d a  H e s s  P i p e l i n e  

C o r p o r a t i o n ,  A R C O  P i p e  L i n e  C o m p a n y ,  E x x o n  P i p e l i n e  Com p a n y ,  

M o b i l  A l a s k a  P i p e l i n e  C o m p a n y ,  P h i l l i p s  A l a s k a  P e t r o l e u m
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C o r p o r a t i o n ,  B P  A l a s k a  P i p e l i n e s ,  Inc. a n d  U n o c a l  A l a s k a  

P i p e l i n e  C o m p a n y  ( c o l l e c t i v e l y  t h e  " O w n e r  C o m p a n i e s " ) .

11. D e f e n d a n t  A m e r a d a  H e s s  P i p e l i n e  C o r p o r a t i o n ,  a 

D e l a w a r e  c o r p o r a t i o n ,  is a s u b s i d i a r y  o f  A m e r a d a  H e s s  

C o r p o r a t i o n .  It m a i n t a i n s •its- p r i n c i p a l  p l a c e  of b u s i n e s s  in 

N e w  Y o r k ,  N e w  Y o r k .  D e f e n d a n t  A m e r a d a  H e s s  P i p e l i n e  

C o r p o r a t i o n  is a p a r t y  by  a s s i g n m e n t  t o  t h e  S t a t e  R i g h t - O f - W a y  

L e a s e  f o r  t h e  T r a n s - A l a s k a  P i p e l i n e  S y s t e m .

12. D e f e n d a n t  A R C O  P i p e  L i n e  C o m p a n y ,  a D e l a w a r e  

c o r p o r a t i o n ,  is a w h o l l y - o w n e d  s u b s i d i a r y  of A t l a n t i c  

R i c h f i e l d  C o m p a n y .  It m a i n t a i n s  its p r i n c i p a l  p l a c e  o f  

b u s i n e s s  at  I n d e p e n d e n c e ,  K a n s a s .  D e f e n d a n t  A R C O  P i p e  L i n e  

C o m p a n y  is a p a r t y  to t h e  S t a t e  R i g h t - o f - W a y  L e a s e  for the 

T r a n s - A l a s k a  P i p e l i n e  System.

13. D e f e n d a n t  M o b i l  A l a s k a  P i p e l i n e  Com p a n y ,  a 

D e l a w a r e  c o r p o r a t i o n ,  is a w h o l l y - o w n e d  s u b s i d i a r y  of M o b i l  

C o r p o r a t i o n .  It  m a i n t a i n s  its p r i n c i p a l  p l a c e  of b u s i n e s s  at 

D a l l a s ,  T e x a s .  D e f e n d a n t  M o b i l  A l a s k a  P i p e l i n e  C o m p a n y  is a 

p a r t y  t o  t h e  S t a t e  R i g h t - o f - W a y  L e a s e  f o r  t h e  T r a n s - A l a s k a  

P i p e l i n e  s y s t e m .

14. D e f e n d a n t  P h i l l i p s  A l a s k a  P i p e l i n e  C o r p o r a t i o n ,  

a D e l a w a r e  c o r p o r a t i o n ,  is a s u b s i d i a r y  o f  P h i l l i p s  P e t r o l e u m  

C o r p o r a t i o n .  I t  m a i n t a i n s  its p r i n c i p a l  p l a c e  o f  b u s i n e s s  at 

B a r t l e s v i l l e ,  O k l a h o m a .  D e f e n d a n t  P h i l l i p s  A l a s k a  P i p e l i n e  

c o r p o r a t i o n  i s  a p a r t y  b y  a s s i g n m e n t  t o  t h e  S t a t e  R i g h t - o f - W a y  

L e a s e  f o r  t h e  T r a n s - A l a s k a  P i p e l i n e  S y s t e m .

I !



0 7  '91 0 9 : 0 2  A T T Y  G E N  O I L / G A S , M I N 9 0 7 - 2 7 B - 7 0 2 2 P . 7 / 4 3

15. D e f e n d a n t  B P  A l a s k a  P i p e l i n e s ,  I n c . ,  a D e l a w a r e  

c o r p o r a t i o n ,  is a s u b s i d i a r y ,  of B r i t i s h  P e t r o l e u m  Co m p a n y ,

PLC. D e f e n d a n t  B P  A l a s k a  P i p e l i n e s ,  Inc. is a  p a r t y  b y

i • • •'
! a s s i g n m e n t  t o  t h e  S t a t e  R i g h t - o f - W a y  L e a s e  f o r  t h e  T r a n s -  

A l a s k a  P i p e l i n e  S y s t e m .  *

16. D e f e n d a n t  U n o c a l  P i p e l i n e  C o m p a n y ,  a C a l i f o r n i a  

c o r p o r a t i o n ,  is a w h o l l y - o w n e d  s u b s i d i a r y  o f  U n i o n  Oil C o m p a n y  

o f  C a l i f o r n i a .  It m a i n t a i n s  its p r i n c i p a l  p l a c e  o f  b u s i n e s s  

a t  L o s  A n g e l e s ,  C a l i f o r n i a .  D e f e n d a n t  U n o c a l  P i p e l i n e  C o m p a n y  

is a p a r t y  b y  a s s i g n m e n t  t o  t h e  S t a t e  R i g h t - o f - W a y  L e a s e  f o r  

t h e  T r a n s - A l a s k a  P i p e l i n e  S y s t e m .

D E F I N I T I O N S

17. " A N S "  m e a n s  c r u d e  oil p r o d u c e d  o n  A l a s k a ’s 

N o r t h  S l o p e  a n d  t r a n s p o r t e d  t h r o u g h  t h e  T r a n s - A l a s k a  P i p e l i n e  

S y s t e m  p i p e l i n e  t o  t h e  m a r i n e  t e r m i n a l  f a c i l i t i e s  a t  V a l d e z ,  

A l a s k a .

18. A  ’’b a r r e l "  o f  c r u d e  o i l  m e a n s  42 U n i t e d  S t a t e s  

g a l l o n s  o f  c r u d e  o i l  a t  60* F a h r e n h e i t .

19. " E c o n o m i c  d a m a g e s "  i n c l u d e s ,  b u t  is  n o t  l i m i t e d  

to, o n e  o r  m o r e  o f  t h e  f o l l o w i n g :

a. I n j u r y  t o  t h e  p u b l i c  o r  p r i v a t e  e c o n o m y  of 

t h e  S t a t e ,  i n c l u d i n g  g o o d w i l l ,  w h e t h e r  o r  

n o t  s a i d  i n j u r y  o c c u r s  w i t h i n  t h e  

b o u n d a r i e s  o f  t h e  S t a t e ;

b. I n j u r y  t o  p r i v a t e  b u s i n e s s e s ,  i n d i v i d u a l s ,  

t r a d e  o r g a n i z a t i o n s ,  o r  a n y  o t h e r  

c o m m e r c i a l ,  s c i e n t i f i c ,  e d u c a t i o n a l ,
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c h a r i t a b l e ,  cultural,- s u b s i s t e n c e ,  o r  

o t h e r  i n s t i t u t i o n  o r  a c t i v i t y  g e n e r a t i n g  

d i r e c t  o r  i n d i r e c t  e c o n o m i c  b e n e f i t s  in 

t h e  State.

c .  L o s s  o r  u n c e r t a i n t y  o f  g o v e r n m e n t  

r e v e n u e s ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  

r e v e n u e s  f r o m  l i c e n s e s ,  t a x e s ,  r o y a l t i e s ,  

f e e s  o r  o t h e r  d i r e c t  o r  i n d i r e c t  s o u r c e s ?

d .  I n c r e a s e s  o r  u n c e r t a i n t y  i n  g o v e r n m e n t  

e x p e n s e s ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  

i n t e r n a l  o p e r a t i n g ,  m a i n t e n a n c e ,  o v e r h e a d  

a n d  c a p i t a l  c o s t s ,  a n d  e x t e r n a l  c o s t s  i n  

t h e  p r o v i s i o n  o f  s e r v i c e s  t o  o t h e r  p u b l i c  

o r  p r i v a t e  i n d i v i d u a l s  o r  e n t i t i e s .

20. " E n v i r o n m e n t a l  d a m a g e s "  i n c l u d e s ,  b u t  is n o t  

l i m i t e d  to, o n e  o r  m o r e  t y p e s  of d a m a g e s  t o  u s e  a n d  e n j o y m e n t  

v a l u e s  d e r i v e d  f r o m  S t a t e  lands, w a t e r s  a n d  r e s o u r c e s :

( 1 )  U s e  v a l u e s ,  i n c l u d i n g  c o n s u m p t i v e  a n d  

n o n c o n s u m p t i v e  u s e s ;

(2) N o n u s e  v a l u e s ,  i n c l u d i n g  e x i s t e n c e ,  

i n t r i n s i c ,  option, b e q u e s t ,  t e m p o r a l  a n d  

q u a s i - o p t i o n  v a l u e s ;

(3) V a l u e s  d e r i v e d  fr o m  t h e  e x i s t e n c e  o f  

m a n a g e m e n t  o p t i o n s  a n d  t h e  e x p e r t i s e  a n d  

d a t a  t o  e x e r c i s e  a n d  s u p p o r t  same;
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(4) V a l u e s  a s s o c i a t e d  w i t h  t h e  n e c e s s i t y  or 

d e s i r a b i l i t y  p f  r e s t o r a t i o n ,  r e p l a c e m e n t ,  

a s s e s s m e n t  o r  m o n i t o r i n g ?

(5) o t h e r  e c o s y s t e m  e x i s t e n c e  v a l u e s .

21. T h e  t e r m s  “E x x o n , 1' ’’d e f e n d a n t  E x x o n "  and " E x x o n  

d e f e n d a n t s "  r e f e r  c o l l e c t i v e l y  t o  d e f e n d a n t s  E x x o n  

C o r p o r a t i o n ,  E x x o n  P i p e l i n e  C o m p a n y  a n d  E x x o n  S h i p p i n g  

C o m p a n y .

22. T h e  t e r m s  " g r o u n d i n g , 11 " s p i l l , "  a n d  " a c c i d e n t "  

r e f e r  t o  t h e  g r o u n d i n g  a n d  c o n s e q u e n t  r u p t u r e  o f  t h e  hu l l  a n d  

o i l  t a n k s  o f  t h e  E X X O N  V A L D E Z  o n  M a r c h  24, 1989, t h e  s e c o n d  

r u p t u r e  of t h e  h u l l  a n d  t h e  c u m u l a t i v e  r e l e a s e  of 

a p p r o x i m a t e l y  1 1  m i l l i o n  g a l l o n s  o f  c r u d e  o i l  in t o  Pr i n c e  

W i l l i a m  S o u n d .  A s  m e r e  f u l l y  s e t  f o r t h  b e l o w ,  p l a i n t i f f  

a l l e g e s  t h a t  t h e r e  w e r e  a t  l e a s t  t w o  s e p a r a t e  i n c i d e n t s  w h i c h  

c a u s e d  t h e  d i s c h a r g e  of o i l  i n t o  P r i n c e  W i l l i a m  Sound. U n l e s s  

s t a t e d  o t h e r w i s e ,  b o t h  i n c i d e n t s  a r e  i n c l u d e d  w i t h i n  the 

m e a n i n g  o f  t h e  w o r d  " s p ill" o r  " a c c i d e n t . "

23. " O w n e r  C o m p a n i e s "  m e a n s  t h e  L e s s e e s  o f  the 

S t a t e  R i g h t - o f - W a y  L e a s e  o r  t h e  A s s i g n e e s  o f  a L e s s e e ' s  

i n t e r e s t  in t h e  S t a t e  R i g h t - O f - W a y  Lease.

24. T h e  t e r m  " p i p e l i n e "  r e f e r s  t o  a n y  p i p e l i n e  i n  

t h e  T r a n s - A l a s k a  P i p e l i n e  S y s t e m .

25. T h e  " S t a t e  l a n d s ,  w a t e r s ,  a n d  r e s o u r c e s "  

i n c l u d e ,  b u t  a r e  n o t  l i m i t e d  to, a n y  a n d  a l l  o f  t h e  i n t e r e s t s  

s e t  f o r t h  i n  (a) bel o w ,  c o n t r o l l e d  o r  i n f l u e n c e d  b y  the S t a t e
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a c t i n g  p u r s u a n t  t o  l a w  in o n e  o r  m o r e  o f  t h e  c a p a c i t i e s  s e t  

f o r t h  i n  (b) below.

(a) A l l  r e a l  a n d  p e r s o n a l  p r o p e r t y ,  t o g e t h e r  w i t h  

f i x t u r e s  a n d  i m p r o v e m e n t s  thereon, a n d  a n y  

o t h e r  r i g h t s ,  u s e s ,  p r o f i t s ,  values, 

a u t h o r i t i e s ,  o r  o t h e r  i n t e r e s t s  or d u t i e s  

r e s p e c t i n g  a n y  o f  t h e  f o l l o w i n g  land, r e s o u r c e  

a nd e n v i r o n m e n t a l  c o m p o n e n t s !

(1) C o a s t a l  a n d  i n l a n d  w a t e r s  and w e t l a n d s ;

(2) T i d e  a n d  s u b m e r g e d  lands;

(3) P l a n t s  a n d  a n i m a l s ,  a n d  t h e i r  h a b i t a t ,  

i n c l u d i n g  a r t i f i c i a l l y  e n h a n c e d  h a b i t a t ;

(4) T h e  s u r f a c e  a n d  s u b s u r f a c e  of lands, 

i n c l u d i n g  m i n e r a l s  a n d  m a t e r i a l s ;

(5) A i r ;

(6) A e s t h e t i c s ,  s c e n i c  quality, a n d  o p e n  

s p a c e ;

(7) H i s t o r i c ,  a r c h a e o l o g i c a l ,  c u l t u r a l ,  

s c i e n t i f i c  a n d  r e c r e a t i o n a l  r e s o u r c e s ;

(8) E c o l o g i c a l  s y s t e m s ,  t o g e t h e r  w i t h  t h e  

e x p e r t i s e  a n d  d a t a  n e c e s s a r y  o r  d e s i r a b l e  

t o  c o n t r o l  o r  i n f l u e n c e  same; o r

(9) A c t i v i t i e s  d e p e n d e n t  u p o n  o r  c o n n e c t e d  t o  

a n y  o f  (1) t h r o u g h  (8).

(b) C a p a c i t i e s  i n c l u d e  a n y  o f  t h e  f o l l o w i n g  

e x e r c i s e d  o n  b e h a l f  o f  p u b l i c  o r  p r i v a t e  

p a r t i e s ,  w h e t h e r  o r  n o t  r e s i d e n t s  o f  t h e  S t a t e :
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(1) S o v e r e i g n ;

(2) P r o p r i e t o r ;

(3) T r u s t e e *  i n c l u d i n g  t r u s t e e  for t h e  p u b l i c  

t r u s t ;

(4) R e p r e s e n t a t i v e *  i n c l u d i n g  p a r e n s  p a t r i a e  

r e p r e s e n t a t i v e ;  or

(5) A d m i n i s t r a t o r .

26. " S t a t e  R i g h t - o f - W a y  L e a s e "  m e a n s  t h e  l e a s e  

b e t w e e n  t h e  S t a t e  o f  A l a s k a  a n d  t h e  O w n e r  C o m p a n i e s  d a t e d  M a y  

3* 1974, i n c l u d i n g  a l l  s t i p u l a t i o n s ,  a m e n d m e n t s  a n d  o t h e r  

a g r e e m e n t s  i n c o r p o r a t e d  i n t o  o r  m a d e  a p a r t  o f  t h e  lease.

27. T h e  t e r m  " t e r m i n a l  f a c i l i t i e s "  r e f e r s  to  t h o s e  

f a c i l i t i e s  o f  t h e  T r a n s - A l a s k a  P i p e l i n e  S y s t e m ,  i n c l u d i n g  

s p e c i f i c a l l y  P o r t  V a l d e z ,  at  w h i c h  o i l  is t r a n s f e r r e d  fr o m  t h e  

p i p e l i n e  t o  v e s s e l s  o r  s t o r e d  f o r  f u t u r e  l o a d i n g  o n t o  v e s s e l s .

28. T h e  t e r m s  " T r a n s - A l a s k a  P i p e l i n e  S y s t e m "  or  

" T A P S "  r e f e r  t o  t h e  p i p e l i n e  a n d  t e r m i n a l  f a c i l i t i e s  u s e d  t o  

e f f e c t  t h e  t r a n s f e r  o f  A N S  c r u d e  o i l  t o  m a r k e t s  a n d  i n c l u d e s  

t h o s e  f a c i l i t i e s  d e s c r i b e d  in t h e  S t a t e  R i g h t - O f - W a y  L e a s e  

b e t w e e n  t h e  O w n e r  C o m p a n i e s  a n d  t h e  S t a t e .

29. T h e  t e r m  " v e s s e l "  o r  " t a n k e r "  r e f e r s  

s p e c i f i c a l l y  t o  t h e  v e s s e l  k n o w n  a a  t h e  E X X O N  V A L D E 2 *  w h i c h  

w a s  b e i n g  u s e d  t o  t r a n s p o r t  A N S  c r u d e  o i l  f r o m  t h e  t e r m i n a l  

f a c i l i t y  a t  V a l d e z ,  A l a s k a  t o  L o n g  Be a c h ,  C a l i f o r n i a ,  a n d  t o  

o t h e r  p o r t s  in t h e  U n i t e d  s t a t e s .
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30. i n  1968, t h e  P r u d h o e  B a y  o i l  f i e l d  w a s  

d i s c o v e r e d  b y  A t l a n t i c  R i c h f i e l d  C o m p a n y .  It is t h e  l a r g e s t
* i l

c o m m e r c i a l l y  d e v e l o p e d  o i l  f i e l d  in N o r t h  A m e r i c a .  It is 

l o c a t e d  o n  S t a t e  l a n d s  a n d  h a s : b e e n  d e v e l o p e d  p u r s u a n t  to  oil 

a n d  g a s  l e a s e s  i s s u e d  b y  t h e  State.

31. I n  t h e  e a r l y  1970s, t h e  i n i t i a l  a t t e m p t s  to 

d e v e l o p  t h e  P r u d h o e  B a y  o i l  f i e l d  w e r e  d e l a y e d ,  in part, 

b e c a u s e  c o n c e r n s  w e r e  e x p r e s s e d  a b o u t  t h e  p o t e n t i a l  a d v e r s e  

i m p a c t  o f  t h i s  d e v e l o p m e n t  o n  t h e  s e n s i t i v e  t e r r e s t r i a l  a n d  

m a r i n e  e n v i r o n m e n t s  t h a t  w o u l d  b e  d i s t u r b e d  a n d  t h r o u g h  w h i c h  

t h e  c r u d e  o i l  w o u l d  b e  t r a n s p o r t e d .  T h e  a r e a s  t h r o u g h  w h i c h  

A N S  o i l  is t r a n s p o r t e d  a r e  c o n s i d e r e d  t o  b e  a m o n g  t h e  last 

t r u e  w i l d e r n e s s  a r e a s  i n  t h e  U n i t e d  S t a t e s ,  a n d  a r e  r e n o w n e d  

f o r  t h e i r  b e a u t y  a n d  n a t u r a l  r e s o u r c e s .  T h e  d e f e n d a n t s  k n e w  

t h e n  a n d  k n o w  n o w  t h a t  m a n y  A l a s k a n s ,  i n c l u d i n g  c o m m e r c i a l  

f i s h e r m e n ,  s u b s i s t e n c e  u s e r s ,  t o u r  o p e r a t o r s ,  h u n t i n g  a n d  

f i s h i n g  g u i d e s ,  h o t e l i e r s ,  a n d  m a n y  o t h e r s ,  d e p e n d  o n  t h e s e  

a r e a s  f o r  t h e i r  l i v e l i h o o d .  O t h e r  A l a s k a n s  use, a n d  h a v e  

u s e d ,  t h e s e  a r e a s  f o r  r e c r e a t i o n a l  a c t i v i t i e s  i n c l u d i n g ,  a m o n g  

o t h e r s ,  b o a t i n g ,  s p o r t  f i s h i n g  a n d  s p o r t  h u n t i n g .

A d d i t i o n a l l y ,  m a n y  A l a s k a n s  h a v e  l o n g  v a l u e d  t h e s e  a r e a s  for 

t h e i r  s c e n i c  a n d  p r i s t i n e  q u a l i t i e s  a n d  w i l d e r n e s s  

e n v i r o n m e n t s .

32. I n  o r d e r  t o  p e r s u a d e  s t a t e  a n d  f e d e r a l  a g e n c i e s  

t o  g r a n t  t h e  p e r m i t s ,  l e a s e s  a n d  o t h e r  a u t h o r i z a t i o n s  t h e  

O w n e r  C o m p a n i e s  n e e d e d  t o  b u i l d  a n d  o p e r a t e  t h e  T A P S ,  t h e
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O w n e r  C o m p a n i e s  a n d  E x x o n  d e f e n d a n t *  - r e p r e s e n t e d  t h a t  t h e y  

w o u l d  t a k e  all a c t i o n  n e c e s s a r y  t o  e n s u r e  t h a t  a m a j o r  oil 

s p i l l  w o u l d  n o t  o c c u r .  T h e y  f u r t h e r  r e p r e s e n t e d  t h a t  t h e y  

w o u l d  u t i l i z e  t h e  b e s t  a v a i l a b l e  o i l  s p i l l  c o n t a i n m e n t  and 

c l e a n  u p  t e c h n o l o g y  a n d  that, if  a n  o i l  s p i l l  d i d  occur, t h e y  

w o u l d  b e  a b l e  t o  c o n t a i n  a n d  c l e a n  u p  t h e  o i l  spill.

33. E v e n t u a l l y ,  p u r s u a n t  t o  f e d e r a l  a n d  s t a t e  

l e g i s l a t i o n ,  i m p l e m e n t i n g  r e g u l a t i o n s  a n d  a g r e e m e n t s  b e t w e e n  

t h e  U n i t e d  S t a t a s ,  t h e  S t a t e ,  a n d  t h e  O w n e r  C o m p a n i e s ,  w h i c h  

a g r e e m e n t s  w e r e  e n t e r e d  i n t o  in  r e l i a n c e  u p o n  t h e  

r e p r e s e n t a t i o n s  o f  O w n e r  C o m p a n i e s  a n d  o n e  o r  m o r e  of t h e  

E x x o n  d e f e n d a n t s ,  t h e  c o n s t r u c t i o n  a n d  o p e r a t i o n  o f  T A P S  w a s  

a u t h o r i z e d .

34. T A P S  w a s  c o m p l e t e d  in 1977, a n d  c o m m e r c i a l  

c r u d e  o i l  p r o d u c t i o n  b e g a n  f r o m  P r u d h o e  B a y  in J u n e  of 1977.

35. E v e n  a f t e r  t h e  c o m m e n c e m e n t  o f  T A P S  o p e r a t i o n s ,  

A l a s k a  r e s i d e n t s ,  i n c l u d i n g  s t a t e  o f f i c i a l s  a n d  l e g i s l a t o r s ,  

a n d  o t h e r s  r e m a i n e d  c o n c e r n e d  a b o u t  t h e  p o t e n t i a l  a d v e r s e  

i m p a c t  o f  a n  o i l  s p i l l  o n  t h e  s e n s i t i v e  land, a i r  a n d  m a r i n e  

e n v i r o n m e n t s  t h r o u g h  w h i c h  A N S  c r u d e  o i l  w a s  b e i n g  

t r a n s p o r t e d .  T h e  o i l  i n d u s t r y  ( i n c l u d i n g  t h e  E x x o n  

d e f e n d a n t s ,  A l y e s k a  a n d  t h e  O w n e r  C o m p a n i e s )  r e p e a t e d l y  

a s s u r e d  t h e  S t a t e  a n d  o t h e r s  t h a t  t h e  O w n e r  C o m p a n i e s  a n d  

A l y e s k a  w o u l d  t a k e  a l l  a c t i o n s  t h a t  w o u l d  e n s u r e  a n  o i l  s p i l l  

w o u l d  n o t  o c c u r  an d ,  i f  it did, t h a t  t h e y  c o u l d  a n d  w o u l d  

p r o m p t l y  a n d  c o m p l e t e l y  c o n t a i n  a n d  c l e a n  u p  a l l  s p i l l e d  oil.
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36. P u r s u a n t  t o  s t a t e  law; a d m i n i s t r a t i v e

i
r e g u l a t i o n s  a n d  t h e  s t a t e  a n d  f e d e r a l  R i g h t - o f - W a y  Leases,

I A l y e s k a ,  t h e  E x x o n  d e f e n d a n t s  ( o t h e r  t h a n  E x x o n  S h i p p i n g

C o m p a n y )  a n d  o t h e r  O w n e r  C o m p a n i e s  w e r e  r e q u i r e d  to, and did,

! p r e p a r e  a n d  s u b m i t  a n  o i l  s p i l l - c o n t i n g e n c y  p l a n  (the " P l a n”)

to  t h e  S t a t e  a n d  f e d e r a l  o f f i c i a l s .  T h e  P l a n  w a s  p e r i o d i c a l l y  

; u p d a t e d .

i
37. In t h e  Plan, the d e f e n d a n t s  r e p r e s e n t e d  th a t  

t h e y  h a d  d e v e l o p e d ,  a s s e m b l e d  a n d  o r g a n i z e d  i n  a d v a n c e  the

I
j p r o c e d u r e s ,  p r o t o c o l s ,  e q u i p m e n t ,  s u p p l i e s ,  a n d  p e r s o n n e l  to
i
| r e s p o n d  i m m e d i a t e l y  t o  a m a j o r  o i l  spill. T h e  P l a n  r e p r e -

1 s e n t e d  t h a t  t h e  d e f e n d a n t s '  o i l  s p i l l  t e c h n i q u e s  a n d  e q u i p m e n t

w e r e  " s t a t e - o f - t h e - a r t "  a n d  t h a t  t h e y  w e r e  p r e p a r e d  to and 

c o u l d  i n i t i a t e  a r a p i d  r e s p o n s e  t o  " c o n t a i n "  a s p i l l  a n d  to 

| " e x c l u d e "  a s p i l l  f r o m  p a r t i c u l a r l y  s e n s i t i v e  a r e a s  s u c h  as

h a t c h e r i e s  a n d  s p a w n i n g  g r o u n d s .  T h e  P l a n  f u r t h e r  r e p r e s e n t e d  

t h a t  A l y e s k a  h a d  a 2 4 - h o u r  t a s k  f o r c e  in V a l d e z ,  A l a s k a ,  t h a t  

w a s  f u l l y  t r a i n e d  t o  r e s p o n d  t o  a n  o i l  s p i l l ,  a n d  t h a t  A l y e s k a  

c o u l d  h a v e  e q u i p m e n t  a n d  p e r s o n n e l  o n - s c e n e  a d e q u a t e  to 

r e s p o n d  t o  a m a j o r  s p i l l  in t h e  v i c i n i t y  o f  B l i g h  I s l a n d  

w i t h i n  f i v e  h o u r s .

38. C o n t r a r y  t o  t h e  r e p r e s e n t a t i o n s  m a d e  by  

d e f e n d a n t s ,  d e f e n d a n t s  d i d  n o t  h a v e  t h e  b e s t  a v a i l a b l e  

t e c h n o l o g y  t o  c o n t a i n  a n d  c l e a n  u p  t h e  oil s p i l l ,  d i d  n o t  h a v e  

a d e q u a t e l y  t r a i n e d  p e r s o n n e l ,  e q u i p m e n t  o r  s u p p l i e s  a v a i l a b l e  

t o  r e s p o n d  t o  a n  o i l  s p i l l  a n d  c o u l d  n o t  a n d  d i d  n o t  r e s p o n d  

a d e q u a t e l y  t o  t h e  o i l  s p i l l e d  b y  t h e  E X X O N  V A L D E Z . D e f e n d a n t s
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i n a b i l i t y  t o  r e s p o n d  t o  t h e  o i l  spill" w a s  d u e  in l a r g e  p a r t  to 

d e f e n d a n t s 1 c o n s c i o u s ,  d e l i b e r a t e ,  n e g l i g e n t  a n d  r e c k l e s s  

d e c i s i o n  t o  s a v e  m o n e y  b y  r e d u c i n g  m a n p o w e r ,  t r a i n i n g ,
4

e q u i p m e n t  a n d  m a i n t e n a n c e  o f  e q u i p m e n t  b e l o w  t h o s e  l e v e l s  

w h i c h  d e f e n d a n t s  knew, o r  s h o u l d  h a v e  k n o w n ,  w e r e  n e c e s s a r y  to 

r e s p o n d  t o  a m a j o r  o i l  s p i l l .

T HU G R O U N D I N G

39. O n  T h u r s d a y  e v e n i n g ,  M a r c h  23, 1989, t h e  E X X O N  

V A L D E Z ,  a  v e r y  l a r g e  c r u d e  o i l  c a r r i e r  ("VLCC") a n d  o n e  o f  

E x x o n ’s t w o  l a r g e s t  o i l  t a n k e r  v e s s e l s ,  l e f t  t h e  P o r t  of 

V a l d e z ,  A l a s k a ,  b o u n d  f o r  L o n g  B e a c h ,  C a l i f o r n i a .

40. O n  i n f o r m a t i o n  a n d  b e l i e f ,  T h i r d  M a t e  G r e g o r y  

C o u s i n s  a n d  o t h e r  c r e w  m e m b e r s  d i d  n o t  h a v e  t h e  a m o u n t  o f  r e s t  

r e q u i r e d  b y  s t a t u t e  p r i o r  t o  t h e  E X X O N  V A L D E Z ’S d e p a r t u r e  f r o m  

P o r t  V a l d e 2 o n  t h e  e v e n i n g  o f  M a r c h  23, 1989.

41. P r i o r  t o  b o a r d i n g  t h e  E X X O N  V A L D E Z  o n  M a r c h  23, 

1989, C a p t a i n  J o s e p h  H a z e l w o o d  h a d  b e e n  d r i n k i n g  a l c o h o l i c  

b e v e r a g e s  in V a l d e z .  O n  i n f o r m a t i o n  a n d  b e l i e f ,  a t  t h e  t i m e  

C a p t a i n  H a z e l w o o d  b o a r d e d  t h e  v e s s e l ,  h e  w a s  i n t o x i c a t e d  a n d  

in v i o l a t i o n  o f  U n i t e d  S t a t e s  C o a s t  G u a r d  ("Coast Guard") 

r e g u l a t i o n s  a n d  p r u d e n t  p r a c t i c e s  c o n c e r n i n g  the u s e  o f  

a l c o h o l  a n d  t h e  p h y s i c a l  a n d  m e n t a l  c o n d i t i o n  r e q u i r e d  of  

c a p t a i n s  o p e r a t i n g  t h i s  t y p e  o f  v e s s e l .

42. U n d e r  t h e  c o m m a n d  o f  a h a r b o r  pilot, t h e  E X X O N  

V A L D E Z  l e f t  t h e  V a l d e z  t e r m i n a l  a t  a p p r o x i m a t e l y  9 : 1 5  p.m., 

M a r c h  23, 1989, a n d  p a s s e d  t h r o u g h  t h e  V a l d e z  N a r r o w s .  E x c e p t  

f o r  a b r i e f  p e r i o d  a t  t h e  s t a r t  o f  t h e  v o y a g e ,  C a p t a i n
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H a z e l w o o d ,  w h o  a t  a l l  t i m e s  r e l e v a n t ' h e r e t o  w a s  a c t i n g  w i t h i n  

t h e  s c o p e  o f  h i s  e m p l o y m e n t  a n d  a s  a n  a g e n t  a n d / o r  

r e p r e s e n t a t i v e  o f  d e f e n d a n t  E x x o n ,  w a s  n o t  p r e s e n t  on  the 

b r i d g e  of  t h e  E X X O N  V A L D E Z  w h e n  t h e  h a r b o r  p i l o t  w a s  c o n n i n g  

j t h e  v e s s e l .  In p r e p a r a t i o n  f o r - h i s  d e p a r t u r e ,  t h e  h a r b o r  

!j p i l o t  r e q u s s t e d ,  h o w e v e r ,  t h a t  C a p t a i n  H a z e l w o o d  r e t u r n  to  t h e  

b r i d g e ,  w h i c h  C a p t a i n  H a z e l w o o d  did.
I
I 43. A f t e r  t h e  d e p a r t u r e  o f  t h e  h a r b o r  pilot,

j| C a p t a i n  H a z e l w o o d  i n f o r m e d  t h e  C o a s t  G u a r d  t h a t  h e  w a *

! c h a n g i n g  t h e  v e s s e l ' s  c o u r s e  f r o m  t h e  d e e p - w a t e r ,  n o r m a l

\ . .
j| o u t b o u n d  s h i p p i n g  lane. C a p t a i n  H a z e l w o o d  a l s o  i n f o r m e d  the 

i C o a s t  G u a r d  t h a t  h e  w o u l d  n o t i f y  it w h e n  t h e  v e s s e l  c r o s s e d  

t h e  t r a f f i c  s e p a r a t i o n  zone. C a p t a i n  H a z e l w o o d  d i d  n o t  i n f o r m
i
i t h e  C o a s t  G u a r d  w h e n  t h e  v e s s e l  c r o s s e d  t h e  t r a f f i c  s e p a r a t i o n  

zone.

44. C a p t a i n  H a z e l w o o d  d i r e c t e d  H e l m s m a n  H a r r y  C l a a r  

t o  c o m e  t o  a h e a d i n g  of 200*. C a p t a i n  H a z e l w o o d  t h a n  t o l d  

H e l m s m a n  C l a a r  t o  c o m e  t o  a h e a d i n g  o f  18 0 *  a n d  p u t  o n  t h e  

a u t o p i l o t .  H e l m s m a n  C l a a r  c a r r i e d  o u t  t h e s e  i n s t r u c t i o n s .  In 

v i o l a t i o n  o f  C o a s t  G u a r d  r e g u l a t i o n s ,  t h e  C o a s t  G u a r d  w a s  not 

i n f o r m e d  o f  t h e  s e c o n d  c o u r s e  c h a n g e ,  w h i c h  t o o k  t h e  E X X O N  

V A L D E Z  e n t i r e l y  o u t  o f  t h e  t r a f f i c  s e p a r a t i o n  s y s t e m .

45. C a p t a i n  H a z e l w o o d  d i r e c t e d  T h i r d  M a t e  G r e g o r y  

C o u s i n s  t o  b r i n g  t h e  v e s s e l  b a c k  i n t o  t h e  s h i p p i n g  l a n e s  b y  

e x e c u t i n g  a  t u r n  at  a p o i n t  w h i c h  h e  i d e n t i f i e d  t o  C o u s i n s  on 

t h e  n a v i g a t i o n a l  c h a r t  a s  a c e r t a i n  " 3 8 "  (fath o m s )  n o t a t i o n  on 

t h e  c h a r t .  A f t e r  g i v i n g  t h i s  o r d e r ,  c a p t a i n  H a z e l w o o d
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d e p a r t e d  t h e  b r i d g e ,  l e a v i n g  Mr. C o u s i n s  in c o n t r o l  o f  t h e  

n a v i g a t i o n  o f  t h e  v e s s e l .  Mr. C o u s i n s  d i d  not h a v e  t h e  

p i l o t a g e  e n d o r s e m e n t  r e q u i r e d  t o  p i l o t  a V L C C  t h r o u g h  P r i n c e  

W i l l i a m  Sound. C o u s i n s  w a s  u n a w a r e  t h a t  t h e  a u t o p i l o t  w a s  o n  

w h e n  h e  w a s  l e f t  in c o n t r o l  o f  the' n a v i g a t i o n  o f  t h e  v e s s e l .
ti

j 46. F o l l o w i n g  C a p t a i n  H a z e l w o o d ’s d e p a r t u r e  f r o m
i
| t h e  b r i d g e ,  H e l m s m a n  C l a a r  w a s  r e l i e v e d  b y  H e l m s m a n  R o b e r t
i
j*
i K a g a n .  A t  all r e l e v a n t  t i m e s ,  M e s s r s .  Cousins, C l a a r  a n d
j
| K a g a n  w e r e  a c t i n g  w i t h i n  t h e  s c o p e  o f  t h e i r  e m p l o y m e n t ,  a n d  as

Jj a g e n t s  a n d / o r  r e p r e s e n t a t i v e s  of  d e f e n d a n t s  Exxon.
I

47. T h e  E X X O N  V A L D E Z  c o n t i n u e d  p a s t  t h e  c l e a r l y -  

m a r k e d  v e s s e l  t r a f f i c  l a n e s  i n t o  a n  a r e a  d a n g e r o u s  t o  v e s s e l s  

d u e  t o  r e e f s  a n d  o t h e r  o b s t r u c t i o n s ,  i n c l u d i n g  t h e  w e l l - m a r k e d  

B l i g h  R e ef. A f t e r  t r a v e l i n g  a p p r o x i m a t e l y  t h r e e  m i l e s  e a s t  o f

■ t h e  i n b o u n d  s h i p p i n g  l a ne, a n d  i g n o r i n g  u n t i l  t o o  l a t e  t h e
i

b u o y  a n d  f l a s h i n g  r e d  l i g h t  a t  B l i g h  R e e f ,  the E X X O N  v a l d e z  

s t r u c k  B l i g h  R e e f  s h o r t l y  a f t e r  m i d n i g h t  on  F r i d a y ,  M a r c h  24, 

1989. T h e  g r o u n d i n g  p u n c t u r e d  t h e  s i n g l e - h u l l e d  v e s s e l  andl 

r e s u l t e d  in t h e  r u p t u r e  o f  s e v e r a l  o f  t h e  v e s s e l ' s  c r u d e  oil 

c a r g o  t a n k e .  w h e n  t h e  E X X O N  V A L D E Z  w e n t  ag r o u n d ,  C a p t a i n  

H a z e l w o o d  w a s  n o t  o n  t h e  b r i d g e  o f  t h e  v e s s e l .

48. A f t e r  t h e  g r o u n d i n g ,  C a p t a i n  H a z e l w o o d  a n d  

E x x o n  i n c r e a s e d  t h e  q u a n t i t y  o f  t h e  o i l  s p i l l e d  i n t o  P r i n c e  

W i l l i a m  S o u n d  b y  t h e i r  a t t e m p t s  t o  e x t r i c a t e  t h e  v e s s e l  f r o m  

B l i g h  R e e f .

49. E x x o n  d e f e n d a n t s  h a v e  s y s t e m a t i c a l l y  r e d u c e d  

t h e  c r e w  s i z e  o f  t a n k e r s  in t h e  V a l d e 2  t r a d e  f o r  t h e  p u r p o s e
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o f  s a v i n g  m o n e y .  T h e  c r a w  s i 2« o f  t h e  E X X O N  V A L D E Z  w a s  t o o  

s m a l l  f o r  t h e  w o r k  r e s p o n s i b i l i t i e s  a s s i g n e d  to t h e  crew. On 

i n f o r m a t i o n  a n d  b e l i e f , as a r e s u l t ,  t h e  c r e w  o f  t h e  E X X O N  

V A L D E Z  w a s  o v e r w o r k e d ,  f a t i g u e d  a n d  n o t  a l e r t  on t h e  e v e n i n g  

o f  M a r c h  23, 1989. •

50. A t  t h e  t i m e  t h e  E X X O N  V A L D E Z  s t r u c k  B l i g h  Reef, 

t h e  v e s s e l  w a s  i n c o m p e t e n t l y  m a n n e d  w i t h i n  t h e  p r i v i t y  a n d  

k n o w l e d g e  o f  t h e  E x x o n  d e f e n d a n t s ,  w h o  knew, o r  h a d  rcaason to 

k n o w ,  t h a t  C a p t a i n  H a z e l w o o d  w o u l d  b e c o m e  i n t o x i c a t e d  p r i o r  to 

t h e  v e s s e l ' s  d e p a r t u r e .  T h e  E x x o n  d e f e n d a n t s  h a d  f a i l e d  to 

i n s t i t u t e  a d e q u a t e  a n d  p r u d e n t  m e a j u r e s  t o  p r e c l u d e  i m p a i r m e n t  

o f  i t s  o f f i c e r s  a n d  c r e w s  s e r v i n g  o n  V L C C s .  O n  i n f o r m a t i o n  

a n d  b e l i e f ,  t h e  v e s s e l  w a s  a l s o  i n c o m p e t e n t l y  m a n n e d  w i t h i n  

t h e  p r i v i t y  a n d  k n o w l e d g e  o f  t h e  E x x o n  d e f e n d a n t s ,  w h o  knew, 

o r  h a d  r e a s o n  t o  k n ow, t h a t  T h i r d  M a t e  C o u s i n s  w o u l d  b e  left 

i n  c h a r g e  o f  t h e  v e s s e l  w h e n  h e  l a c k e d  t h e  p i l o t a g e  

e n d o r s e m e n t  t o  o p e r a t e  t h e  v e s s e l  i n  P r i n c e  W i l l i a m  Sound.

T h e  E x x o n  d e f e n d a n t s  f a i l e d  t o  t a k e  s t e p s  t o  i n s u r e  t h a t  the 

E X X O N  V A L D E Z  c o m p l i e d  w i t h  a l l  a p p l i c a b l e  s t a t e  a n d  f e d e r a l  

l a w s  a n d  r e g u l a t i o n s  r e l a t i n g  t o  t h e  m a n n i n g  o f  V L C C s  in 

P r i n c e  W i l l i a m  S o u n d .  O n  i n f o r m a t i o n  a n d  b e l i e f ,  t h e  E x x o n  

d e f e n d a n t s  i n t e n t i o n a l l y  o r  n e g l i g e n t l y  a u t h o r i z e d  o r  

p e r m i t t e d  C a p t a i n  H a z e l w o o d  a n d  t h e  c r e w  o f  t h e  E X X O N  V A L D E Z  

t o  f r e q u e n t l y  a n d  s y s t e m a t i c a l l y  v i o l a t e  C o a s t  G u a r d  

r e g u l a t i o n s  a n d  E x x o n  p o l i c i e s  c o n c e r n i n g  t h e  m a n n i n g  o r  

o p e r a t i o n  o f  t h e  E X X O N  V A L D E Z .



0 7  ' 9 1  0 9 : 1 0  A T T Y  GEN O I L , G A S , M I N 9 0 7 - 2 7 8 - 7 0 2 2 P . 1 9 / 4 3

5 1 .  E l e v e n  o f  t h e  EXXON VALDEZ1*  t a n k 3  w e r e  
r u p t u r e d  b y  e i t h e r  t h e  i n i t i a l  g r o u n d i n g  o r  t h e  s u b s e q u e n t  
e f f o r t s  t o  d i s l o d g e  t h e  v e s s e l  f r o m  B l i g h  R e e f ,  c a u s i n g  t h e  
l a r g e s t  o i l  s p i l l  i n  U n i t e d  s t a t e s  h i s t o r y .  A p p r o x im a t e l y  11  
m i l l i o n  g a l l o n s  o f  c r u d e  o i l  s p i l l e d  i n t o  P r i n c e  W i l l i a m  S ound  
f r o m  t h e  EXXON VALDEZ.

R E S P O N S E  O F  D E F E N D A N T S  TO TH E  O I L  S P I L L

5 2 .  A l l  d e f e n d a n t s  a r e  r e s p o n s i b l e  f o r  c o n t a i n m e n t  
a n d  c l e a n u p  o f  t h e  o i l  s p i l l  f r o m  t h e  EXXON VALDEZ. By  
s t a t u t e ,  r e g u l a t i o n ,  t h e  p r o v i s i o n s  o f  t h e  S t a t e  R i g h t - o f - W a y  
L e a s e  an d  o r d i n a r y  p r u d e n c e ,  t h e  d e f e n d a n t s  w e r e  r e q u i r e d  t o  
b e  p r e p a r e d  t o  c o n t a i n  a n d  c l e a n  up  o i l  s p i l l e d  b y  th em  and  t o  
im p le m e n t  t h e  P l a n  i n  t h e  e v e n t  o f  an  o i l  s p i l l  i n  P r i n c e  
W i l l i a m  S o u n d .  N o n e t h e l e s s ,  and  c o n t r a r y  t o  t h e  
r e p r e s e n t a t i o n s  o f  t h e  d e f e n d a n t s ,  b o t h  i n  t h e i r  P l a n  a s  
u p d a t e d  and  i n  o t h e r  r e p r e s e n t a t i o n s  t o  t h e  S t a t e  a n d  t h i r d  
p a r t i e s ,  t h e  d e f e n d a n t s  b o t h  f a i l e d  t o  m ake , a n d  d e l a y e d  
m a k in g ,  a n  a p p r o p r i a t e  r e s p o n s e  t o  t h e  o i l  s p i l l  f r o m  t h e  
EXXON VALDEZ. T h e  d e f e n d a n t s  f a i l e d  t o  t a k e  p r o m p t  and  
a d e q u a t e  m e a s u re s  t o  c o n t a i n  t h e  o i l  s p i l l  and  t o  r e c o v e r  o i l  
s p i l l e d  f r o m  t h e  EXXON VALDEZ,

5 3 .  A l t h o u g h  t h e  P l a n  d o e s  n o t  d i s c l o s e  t h a t  
A l y e s k a  m ig h t  s u r r e n d e r  i t s  r e s p o n s i b i l i t i e s  f o r  c o n t a i n i n g  
a n d  c l e a n i n g  up  an  o i l  s p i l l  i n  P r i n c e  W i l l i a m  S o u n d ,  A ly e s k a  
n o n e t h e l e s s  w i t h d r e w  f r o m  c o n t a i n i n g  a n d  c l e a n i n g  u p  t h e  
s p i l l .  T h i s  w i t h d r a w a l  comm enced  a s  e a r l y  a s  F r i d a y  e v e n i n g  
(M a rc h  2 4 ,  1 9 8 9 )  a n d  w i t h d r a w a l  c a u s e d  d e l a y ,  u n c e r t a i n t y ,
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c o n f u s i o n  a n d  i n e f f e c t i v e  and  i n e f f i c i e n t  u s e  o f  c o n t a i n m e n t  
and  c l e a n  up  e q u ip m e n t  a n d  m anpow er and  c o n t r i b u t e d  t o  t h e  
f a i l u r e  o f  d e f e n d a n t s  p r o m p t l y  t o  p r o t e c t  s e n s i t i v e  a r e a s  b y  
b o om in g  a s  r e q u i r e d  b y  t h e  P l a n .

5 4 .  D u r i n g  t h e  c r u c i a l  f i r s t  48  h o u r s  a f t e r  t h e  o i l  
s p i l l ,  t h e  w e a t h e r  c o n d i t i o n s  w e r e  w e l l - s u i t e d  t o  c o n t a i n i n g  
and  r e c o v e r i n g  t h e  s p i l l e d  c r u d e  o i l .  N o n e t h e l e s s ,  a s  a 
r e s u l t  o f  t h e  i n a d e q u a t e  e q u ip m e n t ,  i n s u f f i c i e n t  an d  
i n a d e q u a t e l y  t r a i n e d  p e r s o n n e l ,  c o n f u s i o n  o v e r  w h ic h  
d e f e n d a n t s  w e r e  r e s p o n s i b l e  f o r  w h a t  a c t i o n s ,  v i r t u a l l y  n o  o i l  
was r e c o v e r e d  i n  t h e  f i r s t  4S h o u r s .  The  u l t i m a t e  a s s i g n m e n t  
o f  c o n t a i n m e n t  a n d  c l e a n  u p  r e s p o n s i b i l i t y  w en t t o  E x x on  
S h i p p i n g  C om pany , an  e n t i t y  w h ic h ,  on  i n f o r m a t i o n  and  b e l i e f ,  
h ad  n o  s u b s t a n t i a l  k n o w le d g e  o f  t h e  P l a n .

5 5 .  When t h e  s p i l l  o c c u r r e d ,  t h e  d e f e n d a n t s  d i d  n o t  
p r o v i d e  t h e  p e r s o n n e l ,  e q u ip m e n t  o r  r e s p o n s e  t h e y  c o m m it t e d  t o  
i n  t h e  P l a n .  T h e  d e f e n d a n t s  d i d  n o t  h a v e  p r e s e n t  a t  t h e  o i l  
s p i l l  s i t e  a  t r a i n e d  t a s k  f o r c e  c a p a b l e  o f  a n  a d e q u a t e ,  
s u s t a i n e d ,  s t a t e - o f - t h e - a r t  r e s p o n s e .  T he  d o c k  an d  o f f i c e  
w o r k e r s  who w e r e  p a r t  o f  t h e  A l y e s k a  o i l  s p i l l  r e s p o n s e  te am  
h a d  n o  s u b s t a n t i a l  e x p e r i e n c e  o r  t r a i n i n g  w i t h  o i l  s p i l l s  o f  
s u b s t a n t i a l  s i z e ,  a n d  a  f u l l - t i m e  o i l  s p i l l  c o o r d i n a t o r  was no  
l o n g e r  s t a t i o n e d  i n  V a l d e z ,  A l a s k a .

5 6 .  D u r i n g  t h e  f i r s t  2 4  h o u r s  a f t e r  t h e  o i l  s p i l l ,  
n o n e  o f  t h e  d e f e n d a n t s  h a d  t h e  a i r c r a f t ,  s p r a y  e q u ip m e n t ,  f i r e  
b o om s ,  o t h e r  e q u i p m e n t  a n d  p e r s o n n e l  o n - s i t e  t o  commence 
b u r n i n g  o f  t h e  o i l  o r  f u l l  s e a l s  a p p l i c a t i o n  o f  d i s p e r s a n t s .

CQMBL2JM3B - 1Q
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D u r i n g  t h i s  c r u c i a l  t im e  p e r i o d ,  d e f e n d a n t s  o n l y  a c t i o n  was t o  
s t a r t  t r a n s p o r t i n g  e q u i p m e n t ,  s u p p l i e s  and  p e r s o n n e l  f r o m  
l o c a t i o n s  a s  f a r  a s  2 , 0 0 0  m i l e s  f r o m  t h e  o i l  s p i l l  s i t o .

5 7 .  A t  t h e  t im e  o f  t h e  o i l  s p i l l ,  d e f e n d a n t s ’ 
e q u ip m e n t  a n d  m a t e r i a l s  w e r e  n o t  a d e q u a t e ,  n o t  s t a t e - o f - t h e -  
a r t ,  n o t  o p e r a t i o n a l ,  n o t  p r o p e r l y  m a i n t a i n e d  a n d  w e re  n o t  
e f f e c t i v e .  T he  d e f e n d a n t s  l a c k e d  im m e d ia t e  a c c e s s  t o  a d e q u a t e  
c o n t a i n m e n t  b o om s .  A l y e s k a ’ s  c o n t a i n m e n t  boom d e p lo y m e n t  
b a r g e  w h ic h  was t o  b e  u s e d  f o r  s u c h  e m e r g e n c i e s  was u n lo a d e d  
o r  n o t  f u l l y  l o a d e d  and  o u t  o f  s e r v i c e .  M od e rn  s e l f - i n f l a t i n g  
c o n t a i n m e n t  boom s d e s i g n e d  t o  c o n t a i n  o i l  s l i c k s  im m e d i a t e l y  
a f t e r  a n  o i l  s p i l l  w e re  u n a v a i l a b l e  f o r  p r o m p t  d e p l o y m e n t .

5 6 .  The  s k im m e r  b o a t s  u s e d  b y  t h e  d e f e n d a n t s  f o r  
t h e  o i l  s p i l l  c l e a n  u p  w e r e  i n  p o o r  c o n d i t i o n  a n d  i n c a p a b l e  o f  
r e c o v e r i n g  t h e  am oun t  o f  o i l  r e p r e s e n t e d  i n  t h e  P l a n  t o  b e  
r e c o v e r a b l e  b y  s k im m in g .  A 2 1 8 , 0 0 0 - g a l l o n  c a p a c i t y  t a n k e r  
b a r g e ,  d e s i g n e d  t o  c a r r y  o i l  f r o m  s p i l l  s i t e s ,  h a d  b e en  
r e p l a c e d  b y  a  much s m a l l e r ,  s e c o n d - h a n d  b a r g e .

5 9 .  A t  t h e  t im e  o f  t h e  s p i l l ,  t h e  d e f e n d a n t s  a l s o  
l a c k e d  a v a i l a b l e  o r  im m e d ia t e  a c c e s s  t o  e q u ip m e n t  n e e d e d  t o  
e x c l u d e  s p i l l e d  o i l  f r o m  e n v i r o n m e n t a l l y  s e n s i t i v e  a r e a s ,  a s  
c o m m i t t e d  t o  i n  t h e  P l a n .  F u r t h e r ,  t h e  d e f e n d a n t s  h ad  no  com™ 
m u n i c a t i o n s  e q u ip m e n t  c a p a b l e  o f  p e r m i t t i n g  e f f e c t i v e  and  
p r o m p t  d e p lo y m e n t  a n d  c o o r d i n a t i o n  o f  s p i l l  r e s p o n s e  p e r s o n n e l  
a n d  e q u ip m e n t ,

6 0 .  D e f e n d a n t s  A l y e s k a  and  E x x o n ' s  r e s p o n s e  e f f o r t  

t o  c l e a n  up t h e  o i l  a f t e r  t h e  f i r s t  48  h o u r s  w a s ,  a n d
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c o n t i n u e s  t o  b e ,  e v e n  t o  t h e  p r e s e n t , "  i n s u f f i c i e n t  a n d  

i n a d e q u a t e .  A m o n g  o t h e r  t h i n g s ,  d e f e n d a n t s  h a v e  d e p l o y e d

e q u i p m e n t  a n d  m a n p o w e r  i n e f f e c t i v e l y  a n d  w a s t e f u l l y .
• /

D e f e n d a n t s  h a v e  f a i l e d  t o  c l e a n  u p  a n d  r e m o v e  a l l  t h e  o i l  f r o m  

S t a t e  l a n d s ,  w a t e r s  a n d  r e s o u r c e s  a s  r e q u i r e d  b y  l a w .

D A M A GE 8 TO P L A I K T I F F

6 1 .  A s  a  r e s u l t  o f  t h e  o i l  s p i l l  f r o m  t h e  EXXON 

V A L D E Z ,  o v e r  a  t h o u s a n d  s q u a r e  m i l e s  o f  s t a t e  l a n d s ,  w a t e r s  

a n d  r e s o u r c e s  h a v e  s u f f e r e d  s e v e r e  e n v i r o n m e n t a l  d a m a g e .  A  

g r o w i n g  n u m b e r  o f  c o a s t a l  a n d  i n l a n d  s o u n d s  a n d  b a y s ,  b e a c h e s ,  

t i d e l a n d s ,  t i d a l  p o o l s ,  w e t l a n d s ,  e s t u a r i e s  a n d  o t h e r  

s e n s i t i v e  e l e m e n t s  o f  t h e  e c o s y s t e m s  h a v e  b e e n  d e v a s t a t e d ;  

t h o u s a n d s  o f  m a m m a l s ,  f o w l  a n d  f i s h  h a v e  b e e n  k i l l e d  o r  

i n j u r e d ;  a n a d r o m o u s  s t r e a m s ,  n e a r  s h o r e  e n v i r o n m e n t s  a n d  o t h e r  

f i s h  a n d  w i l d l i f e  c r i t i c a l  h a b i t a t s  h a v e  b e e n  c o n t a m i n a t e d ;  

a e s t h e t i c s  a n d  s c e n i c  q u a l i t y  h a v e  b e e n  d e s t r o y e d  o r  i m p a i r e d ,  

t o g e t h e r  w i t h  a t t e n d a n t  o p p o r t u n i t i e s  f o r  r e c r e a t i o n a l  

e x p e r i e n c e s ;  a i r  q u a l i t y  h a s  d e t e r i o r a t e d  t h r o u g h  t h e  e s c a p e  

o f  e v a p o r a t i n g  p o l l u t a n t s ;  c o m m e r c i a l  f i s h e r i e s  h a v e  b e e n  

s h a r p l y  c u r t a i l e d ,  w i t h  a d v e r s e  b i o l o g i c a l  a n d  e c o n o m i c  

c o n s e q u e n c e s ;  t h e  g r e a t e r  e c o s y s t e m  i n  t h e  s p i l l  a r e a  h a s  b e e n  

d e p r i v e d  o f  i t s  p r i s t i n e  c o n d i t i o n  w i t h  a t t e n d a n t  d a m a g e  t o  

t h e  c o n d i t i o n  o f ,  a n d  i n t e r r e l a t i o n s h i p  a m o n g ,  l i v i n g  

c r e a t u r e s  c o m p r i s i n g  t h e  s y s t e m ;  a n d  t h e  m a n a g e m e n t  

o p p o r t u n i t i e s  a v a i l a b l e  t h r o u g h  t h e  k n o w l e d g e  a n d  d a t a  b a s e  

g e n e r a t e d  f r o m  p r i o r  e x p e r i e n c e  w i t h  t h e  e c o s y s t e m  h a v e  b e e n  

c o m p r o m i s e d .
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6 2 .  T h e  S t a t e  h a s  i n c u r r e d ,  a n d  w i l l  c o n t i n u e  t o

i n c u r ,  e c o n o m i c  d a m a g e s  i n  t h e  f o r m  o f  e x t r a o r d i n a r y  e x p e n s e s  
*• •

d i r e c t l y  r e l a t e d  t o  t h e  s p i l l  i n c l u d i n g ,  w i t h o u t  l i m i t a t i o n :
•fc

( i )  c o s t s  o f  r e s p o n s e  t o  t h e  o i l  s p i l l ,  i n v e s t i g a t i o n  a n d  

m o n i t o r i n g  o f  t h e  o i l  s p i l l ;  ( i i )  c o s t s  o f  c l e a n  u p  a n d  

r e m o v a l ;  ( i i i )  c o s t s  o f  d a m a g e  a s s e s s m e n t  s t u d i e s ;  ( i v )  

i n c r e a s e d  d i r e c t  a n d  i n d i r e c t  c o s t s  o f  p r o v i d i n g  g o v e r n m e n t a l  

s e r v i c e s  t o  p e r s o n s  o r  e n t i t i e s  a d v e r s e l y  e f f e c t e d  b y  t h e  o i l  

s p i l l ;  a n d  ( v )  t h e  l o s s e s  d u e  t o  o r d i n a r y  g o v e r n m e n t  s e r v i c e s  

c u r t a i l e d  o r  i m p a i r e d  a s  a  r e s u l t  o f  d i v e r s i o n  o f  S t a t e  

r e s o u r c e s  c a u s e d  b y  S t a t e  a c t i v i t i e s  r e l a t e d  t o  t h e  s p i l l .

6 3 .  T h e  S t a t e  h a s  s u f f e r e d ,  a n d  w i l l  c o n t i n u e  t o  

s u f f e r ,  e c o n o m i c  d a m a g e s  i n  t h e  f o r m  o f  e x t r a o r d i n a r y  l o s s e s  

o f  r e v e n u e  r e l a t i n g  t o  t h e  s p i l l ,  i n c l u d i n g ,  w i t h o u t  

l i m i t a t i o n :  ( i )  l o s s  o f  f i s h  p r o c e s s i n g  t a x  r e v e n u e ;  ( i i )

l o s s  o f  s a l m o n  e n h a n c e m e n t  t a x  r e v e n u e ;  ( i i i )  l o s s  o f  o i l  a n d  

g a s  p r o d u c t i o n  t a x  r e v e n u e ;  ( i v )  l o s s  o f  c o r p o r a t e  i n c o m e  t a x  

r e v e n u e ;  a n d  ( v )  l o s s  o f  o i l  p r o d u c t i o n  r o y a l t i e s .

6 4 .  O n  i n f o r m a t i o n  a n d  b e l i e f ,  t h e  e n v i r o n m e n t a l  

a n d  e c o n o m i c  d a m a g e s  c a u s e d  b y  t h e  o i l  s p i l l  t o  p r o p e r t y ,  

t r a d e s  a n d  b u s i n e s s ,  S t a t e  r e v e n u e s ,  f i s h e r i e s ,  m a r i n e  l i f e ,  

v a r i o u s  c a t e g o r i e s  o f  S t a t e  l a n d s ,  w a t e r s  a n d  r e s o u r c e s  a n d  

t h e  e n j o y m e n t  t h e r e o f  w i t h i n ,  a m o n g  o t h e r s ,  P r i n c e  W i l l i a m  

S o u n d ,  C o o k  I n l e t ,  K o d i a k  I s l a n d  a n d  t h e  G u l f  o f  A l a s k a ,  w i l l  

c o n t i n u e  f o r  m a n y  y e a r s .

6 5 .  O n  i n f o r m a t i o n  a n d  b e l i e f ,  d e f e n d a n t s  m a y  

c u r t a i l  o r  a b a n d o n  t h e i r  e f f o r t s  a t  c l e a n i n g  u p  t h e  b e a c h e s



MAR 07 '91 09=13 ATTY GEN OIL/GAS,MIN907-278-7022
I

P . 2 4 / 4 3

a n d  r e s t o r i n g  t h e m  t o  t h e i r  p r e - s p i l l * ' c o n d i t i o n *  S u c h  

c u r t a i l m e n t  a n d / o r  a b a n d o n m e n t  o f  t h e  c l e a n  u p  w i l l  c a u s e

p l a i n t i f f  i r r e p a r a b l e  h a r m  b e c a u s e  m o n e y  w i l l  n o t  p r e v e n t  t h e
j ... •
I e n v i r o n m e n t a l  a n d  o t h e r  d a m a g e s  w h i c h  w i l l  o c c u r  t o  s t a t e
i

l a n d s ,  w a t e r s  a n d  r e s o u r c e s -  a s  a - r e s u l t  o f  d e f e n d a n t s '  

t e r m i n a t i o n  o f  c l e a n  u p  w o r k ,  o n  i n f o r m a t i o n  a n d  b e l i e f ,  

i d e f e n d a n t s  h a v e  n o t  y e t  c o m m e n c e d  r e s t o r a t i o n  w o r k  a n d  t h e
i
| s t a t e  w i l l  i n c u r  c o s t s  o f  r e s t o r a t i o n  a n d  r e p l a c e m e n t  o f

j i m p a c t e d  S t a t e  l a n d s ,  w a t e r s  a n d  r e s o u r c e s .

‘j C O U N T I

N E G L IG E N T  O R  I N T E N T I O N A L  F A IL U R E  TO  C O N T A IN  
A N D  C L E A N  U P  T H E  O I L  S P I L L  

A L L  D E F E N D A N T 8

6 6 .  P l a i n t i f f  r e a l l e g e s  a n d  i n c o r p o r a t e s  h e r e i n  b y  

r e f e r e n c e  e a c h  a n d  e v e r y  a l l e g a t i o n  s e t  f o r t h  a b o v e .

6 7 .  T h e  c o n t a i n m e n t  a n d  r e m o v a l  o f  t h e  d i s c h a r g e d  

o i l  w h i c h  d a m a g e d  a n d  t h r e a t e n s  t o  f u r t h e r  d a m a g e  S t a t e  l a n d s ,  

w a t e r s  a n d  r e s o u r c e s  a n d  p r i v a t e  p r o p e r t y  w a s  t h e
I

r e s p o n s i b i l i t y  o f  a l l  d e f e n d a n t s .  D e f e n d a n t s  h a d  a  d u t y  t o  

p l a i n t i f f  t o  h a v e  a d e q u a t e  r e s o u r c e s  a v a i l a b l e  t o  c o n t a i n  a n d  

c l e a n  u p  i m m e d i a t e l y  a n d  e f f e c t i v e l y  t h e  o i l  s p i l l .

6 8 .  P r i o r  t o  t h e  E X X O N  V A L D E Z  o i l  s p i l l ,  t h e  

d e f e n d a n t s  h a d  r e p e a t e d l y  r e p r e s e n t e d  t o  t h e  S t a t e  a n d  o t h e r s  

t h a t  t h e y  h a d  t h e  r e s o u r c e s ,  t e c h n o l o g y  a n d  a  p l a n  b y  w h i c h  

m a j o r  o i l  s p i l l s  c o u l d  b e  c o n t a i n e d  a n d  e x c l u d e d  f r o m  

e n v i r o n m e n t a l l y  s e n s i t i v e  a r e a s  w i t h i n  h o u r s  o f  t h e  

o c c u r r e n c e .  I n  t h e  p e r i o d  i m m e d i a t e l y  a f t e r  t h e  g r o u n d i n g  o f  

t h e  E X X O N  V A L D E Z ,  n o t h i n g  w a s  d o n e  t o  p r o m p t l y  c o n t a i n  t h e  o i l
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s p i l l .  N e a r l y  a n  e n t i r e  d a y  p a s s e d  a f t e r  t h e  o i l  s p i l l  b e f o r e  

A l y e s k a  a n d  E x x o n  r e p r e s e n t a t i v e s  e v e n  s t a r t e d  t o  p l a c e  b o o m s

j o r  c l e a n  u p  t h e  o i l  s p i l l .  M o r e  d a y s  w o u l d  p a s s  b e f o r e
I # ...

d e f e n d a n t s  t o o k  a n y  e f f e c t i v e  a c t i o n  t o  i m p l e m e n t  e x c l u s i o n a r y  

b o o m i n g  o f  s e n s i t i v e  a r e a s . -  • • '
»

6 9 .  T h e  d e l a y s  i n  r e s p o n d i n g  t o  t h e  EXXO N  V A L D E Z  

| o i l  s p i l l  w e r e  d u e  t o  t h e  d e f e n d a n t s ’ l a c k  o f  p r e p a r e d n e s s  i n  

| p e r s o n n e l ,  e q u i p m e n t  a n d  m a t e r i a l s  t o  e n g a g e  i n  a n  e f f e c t i v e  

| c l e a n  u p  o f  t h e  EXXON  V A L D E Z  o i l  s p i l l .
i
I 7 0 .  D e f e n d a n t s  k n e w ,  o r  s h o u l d  h a v e  k n o w n ,  t h a t

t h e y  l a c k e d  a d e q u a t e  e q u i p m e n t  a n d  m a t e r i a l s  a n d  t r a i n e d  

p e r s o n n e l  t o  c o n t a i n  e f f e c t i v e l y  a n d  t o  c l e a n  u p  a  s p i l l  o f  

t h e  m a g n i t u d e  o f  t h e  E X X O N  V A L D E Z  o i l  s p i l l .

7 1 .  T h e  d e f e n d a n t s  e i t h e r  i n t e n t i o n a l l y  o r  

n e g l i g e n t l y  f a i l e d  t o  c o n t r o l ,  c o n t a i n  a n d  c l e a n  u p  t h e  o i l  

s p i l l  b y ,  a m o n g  o t h e r  t h i n g s ,  ( i )  f a i l i n g  t o  p r o v i d e  

a d e q u a t e l y  f o r  t h e  c o n t a i n m e n t  a n d  c l e a n  u p  o f  a n y  d i s c h a r g e  

o f  o i l ;  ( i i )  i n a d e q u a t e l y  p l a n n i n g  t h e  c l e a n  u p  e f f o r t  

s t e m m i n g  f r o m  t h e  EXXO N  V A L D E Z  o i l  s p i l l ;  ( i i i )  p o s s e s s i n g  

i n a d e q u a t e  e q u i p m e n t ,  s u p p l i e s  a n d  p e r s o n n e l  f o r  d e p l o y m e n t  i n  

t h e  e n s u i n g  c l e a n  u p  e f f o r t ;  ( i v )  u n r e a s o n a b l y  d e l a y i n g  t h e  

e n s u i n g  c l e a n  u p  e f f o r t ;  ( v )  f a i l i n g  t o  a d e q u a t e l y  c a r r y  o u t  

t h e  e n s u i n g  c l e a n  u p  e f f o r t ;  a n d  ( v i )  c h o o s i n g  i n a d e q u a t e  

t a c t i c s  i n  t h e  e n s u i n g  c l e a n  u p  e f f o r t .  A l l  t h e s e  a c t i o n s  a n d  

o m i s s i o n s  o f  d e f e n d a n t s  s e r v e d  t o  a g g r a v a t e  a n d  c o m p o u n d  t h e  

e n v i r o n m e n t a l  a n d  e c o n o m i c  d a m a g e s  t o  p l a i n t i f f .
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7 2 .  A s  a  d i r e c t  a n d  p r o x i m a t e  r e s u l t  o f  t h e

, f o r e g o i n g  a n d  o t h e r  f a i l u r e s . b y  t h e  d e f e n d a n t s  t o  e x e r c i s e  
—  *

t h a t  d e g r e e  o f  c a r e  e x p e c t e d  o f  a  r e a s o n a b l y  p r u d e n t  p e r s o n  

a c t i n g  u n d e r  t h e  s a m e  o r  s i m i l a r  c i r c u m s t a n c e s ,  t h e  d e f e n d a n t s  

i n  t h e i r  o w n  r i g h t ,  a s  w e l l  a s  b y  a n d  t h r o u g h  t h e i r  a g e n t s ,  

s e r v a n t s  a n d  e m p l o y e e s ,  c a u s e d  p l a i n t i f f  t o  s u f f e r  s u b s t a n t i a l  

a n d  c o n t i n u i n g  e n v i r o n m e n t a l ,  e c o n o m i c  a n d  o t h e r  d a m a g e s  t o  

S t a t e  l a n d s ,  w a t e r s  a n d  r e s o u r c e s ,  a n d  o t h e r  i n t e r e s t s  i n  

a m o u n t s  t o  b e  p r o v e n  a t  t r i a l ,

C O U N T  II

N E G L I G E N C E  

E X X O N - D E F E N D A N T S

7 3 .  P l a i n t i f f  r e a l l e g e s  a n d  i n c o r p o r a t e s  h e r e i n  b y  

r e f e r e n c e  e a c h  a n d  e v e r y  a l l e g a t i o n  s e t  f o r t h  a b o v e .

7 4 .  C a p t a i n  H a z e l w o o d  w a s  n o t  i n  c o n t r o l  o f  t h e  

n a v i g a t i o n  o f  t h e  E X X O N  V A L D E S  w h e n  t h e  v e s s e l  h i t  t h e  w e l l -  

m a r k e d  B l i g h  R e e f .  I n s t e a d ,  T h i r d  M a t e  C o u s i n s  w a s  i n  c o n t r o l  

o f  t h e  n a v i g a t i o n  w h e n  t h e  v e s s e l  r a n  a g r o u n d ,  e v e n  t h o u g h  

T h i r d  M a t e  C o u s i n s  l a c k e d  t h e  p r o p e r  p i l o t a g e  e n d o r s e m e n t  a n d  

e x p e r i e n c e  t o  p i l o t  v e s s e l s  s u c h  a s  t h e  EX XO N  V A L D E Z  t h r o u g h  

t h e  w a t e r s  o f  t h e  P r i n c e  W i l l i a m  S o u n d .

7 5 .  T h e  E x x o n  d e f e n d a n t s  a n d  C a p t a i n  H a z e l w o o d  a n d  

T h i r d  M a t e  C o u s i n s  k n e w ,  o r  s h o u l d  h a v e  k n o w n ,  t h a t  C o u s i n s  

d i d  n o t  p o s s e s s  e i t h e r  t h e  r e q u i r e d  p i l o t a g e  e n d o r s e m e n t  o r  

t h e  r e q u i s i t e  d e g r e e  o f  c o m p e t e n c e  t o  c o m m a n d  t h e  E X X O N  V A L D E Z  

w i t h  r e a s o n a b l e  p r u d e n c e ,  s k i l l  o r  c a r e .  A c t i n g  w i t h i n  t h e  

s c o p e  o f  t h e i r  e m p l o y m e n t ,  c a p t a i n  H a z e l w c o d  a n d  T h i r d  M a t e


