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containing all collection actions talcen for each case referred to the 
National Office shall be sent to the Area Director for information 
and appropriate action upon completion o f all debt collection 
procedures for that case.

(9) The responsibility for closing the case remains with the Area
Director. Once final collection action has been completed, the case 
may be closed whenever appropriate.

f. Application o f  Payments. Payments, w hich axe for less than the full
amount o f the debt, shall be applied as follows:

(1) Administrative charges;

(2) Delinquent charges;

(3) Interest;

(4) Outstanding principal.

National Office Debt Collection Procedures. Upon receipt o f  a case from an .Area
Director, OMDS shall verify the amount o f  the outstanding debt and proceed co
implement National Office debt collection procedures.

a. Second Demand Letter. Before sending the <^se to a debt collection 
agency C^CA), OMDS shall send the second demand letter to che 
employer, notifying him /her o f  the overdue debt and requesting 
immediate payment to OMDS or the debt w ill be referred to a collection 
agency and to one or more credit reporting bureaux (CRB).

b . Referral to Debt Collection Agency. If the debt remains uncollected after 
one raVndar month from the date that the second demand letter was 
sent, the case shall be referred to the DCA. The DCA will have che case 
for  a period o f  up to 6 months during w hich time it will attempt to collect 
the overdue debt. *

(1) Any penalty settlement or repayment offers received by the DCA 
shall be referred to the Director, Office o f  Field Prograr s for 
approval,

(2) All monies collected by the DCA w ill be forwarded to a special 
account set up for the purpose.

c. Referral to Credit Reporting Bureau. If the DCA fails to collect the debt 
within che established time frame, the uncollected debt shall be recumed
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to OMDS. OMDS shall initiate the procedure for reporting the delinquent 
employer for listing with the CRB. A letter shall be sent to the employer 
informing him /her o f this action and o f  the consequences o f continued 
nonpayment.

d. Referral to the Solicitor. If the debt was not collected by the DCA OMDS 
shall transmit all qualifying cases to the Director, Office o f  Field Programs 
for evaluation.

(1 ) Cases to be considered for referral to the Regional Solicitor snail 
ordinarily meet the following criteria:

(a) The DCA reports that the debt is collectible according co 
credit data available on  the debtor employer;

(b) The debc has a current uncollected penalty amount o f
55,000 or more.

(2) Cases thac do noc meet the criteria given in E .2.d.(l) shall be 
handled in accordance with E.2.C. and EJ2.e.

(3) OMDS shall order litigation reports from the DCA for all such 
cases upon notification by the Director, Office o f  Field Programs 
thac the case is to be returned to the Area Director for referral to 
the Solicitor.

(4) The Director, Office o f  Field Programs, shall notify the Area 
Director through the Regional A dministrator that the case is co be 
referred to the Regional Solicitor in accordance with E.3.

e. Reporting to Internal Revenue Service. If the case is not to be referred co 
the Regional Solicitor for legal action, FINOSH sliall prepare appropriate 
IRS 1099 Forms at the end o f che year, reporting all uncollected debts to 
the Internal Revenue Service as income co the involved employers. A 
copy o f  the form shall also be sent to the affected employers.

3. Referral o f  an Uncollected Debc to che Solicitor. If the Director, Office o f Field 
Programs, determines thac an uncollected debc is to be referred to the Regional 
Solicitor, OMDS shall update the data base to  show that the case has been re­
turned to the Area Office for action follow ing IMIS procedures.

a. The Area Director shall forward the case file to the Regional Solicitor 
with a memorandum requesting that appropriate legal action be 
undertaken to collect the unpaid debt. This action shall be handled in 
accordance with current IMIS procedures.
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Fiscal Note Analysis for:

"An Act relating to penalties for violation o f workplace safety laws..."

This b ill would increase the amount o f the penalties charged for the violation o f workplace 

safety laws. Because o f the increase in penalties, we expect an increase in  the number of 
contested violations and in the number o f requests for informal conferences. This increased 
workload would result in additional travel for existing staff as well as the OSHA Review 
Board members. Additional legal support for the review board would also be required.

Expenditures

Travel $20.0
OSH Review Board (10.0)
Existing Staff (10.0)

Contractual $40.0
Legal support for Review Board (25.0)
Legal support for department (15.0)

Total Cost S.6.QJ).

These costs should decrease after the first two years i f  the bill achieves its goal o f providing 

more incentive for employers to voluntarily correct hazards so that we find fewer serious 
violations. Therefore we should have no additional costs beyond 1993.

Revenues

The department assessed a total of $300,600 in penalties in F Y  90 with a collection rate o f 

approximately 70%. W e estimate about $1,000,000 in additional penalties would be assessed 
in F Y  92 with the new rates. Assuming our 70% collection rate, revenues would increase 

by $700,000.

After the first year, we anticipate revenues would decrease as employers voluntarily correct 
hazards and fewer violations are detected. Thus, after five years with the new penalties we 
project the deterrent affect o f the higher rates would bring revenues back to what they 

currently are.

The bill would also permit the collection o f expenses incurred when employers fail to appear 
at an OSH Review Board Hearing. The average daily cost for the O S H  Review Board to 
hold hearings is $1,000. I f  it  must cancel five days o f hearings because employers do not 
appear at hearings, the Board could ask for $5,000 in reimbursable expenses from 
employers. Once employers understand that they may be liable for such costs, the number 
o f cancellations should decrease and therefore, it is expected after the second year, no 
significant revenue w ill be raised under this provision.

Assumption: Effective date of July 1, 1991.
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oil reserves 
slip away -
In IMI, durinft an oil Industry boom turlsd by Iho Iranian re­volution, Alatha oil employment Jumped by one-third, while that ol Texas, the natlon'a next- larp it oil producer, roie by only .'Itllrmore than one fifth.In taw, In the mldsl o( an oil Indualry recension caused by In- tematlonal crudcoll price wsn, Alaaka oil employment fell by about J percent, the least of the five leading U.S. oil states and only half the leu suffered by the next best performer, Texas. In 1M7 Alaska's oil patch Job loss was about the same, while Texas' plunged nearly 90 per­cent and two other stales lost mote than lu percent.In IM3, with oil Industry Jobs on a slight rebound, Alaska led

© Fred
Pratt

f.the way, with a percentage growth outdistancing the other leading producers by a 2 to-l margin.That's among a number of In­teresting tacts In an updated re­view of our atate'a oil Industry by three Alaska Department ol Labor ataUori. The article Is published In the November Issue of the department's statistical report, "Alaska Econumlc Trenda."The authors atreas that Alaska produce* lar mere oil per well and per employee than the other state*, a (act that decides how Alaaka weathers the up* and down* ol the Induatry, -is r - fc„Tbe average Alaska on wen
W S B M 3 W . K 1age Texas well's yield ol only 1,100 barTet*. That'* goes a long way to explaining why there are M Umea si many oil field work- and almoat 200 time* aa _ oil wells In Texas u  there ere In Alaska.Alaska oil Jobs art primarily In production and transporta­tion from large (ielda owned by nkajor companies, so oar atate baan'l suffered at much aa othen from big swings InoU em­ployment.Moat of us know our state ts the tap oil producer in the United Suita, making up one-quarter -of the national total last year, i'htoet don't know Ihxl wo enr

Wcb r k e r s  c o l l e c t  p a i n  

w i t h  t h e i r  p a y c h e c k s
By SHARON COIIEN Associated P rru  Writer

I n l Ilk years In a meatpack­ing plant, Dave Kellen'a wages have helped build his house, pul food on (he (able and raise two daughter!. Rut, he aaya, he has paid a terrible price: the useol his hands.Ke'len's hands ire too weak to chop wood, much less twlsl open a bottle. Hr blames It on years ol such Jobs at (caring gobs of fat from hogs, repealing the tame few atepa, struggling lo keep pace wllh hundreds of carcasses an hour.Ilia employer, John Morrell g Co., says plant safety Is Improving and Is contesting a H.3 million gov­ernment (Inc for allegedly allowing dangerous work conditions. Mean­while, Kellen, 41, who has endured surgery twice on each hand, now twrepa floors al the Sioux Kails, S D , plant. And he's worried."I'm silling here with my hands 37 percent crippled They're what's got to moke- my living lor (he not i 20 years," he said. "Is Morrell going (o be Ihcre? Are my hands going lo gel worse? I don't know who'll be willing lo hire mo That's what's gol me seared It ’s like going blind slowly "Such problems go beyond one man. onr company or one occupa­tion.Many union, safe ty and academic experts say Kellen Is an

example of an Insidious (rend In American Industry: Companies are producing more, cutting payroll*, modernlrlng, computer- Ulng-and creating a more harnr- dous workplace."People arc gelling hurl more than they ever were," argues Joseph Kinney, director ol Ihe National Sale Workplace Institute. "They're under more pressure lo produce than they ever were. A lol ol companies that once were using seven workers to do o Job ire now asking live lo do It."The new fat free American

S B * * *
DANGER
A T  W O R K

'jr -

business syndrome Is asking those who are lelt lo do loo damn much."Similar concerns have surfaced from congressional lirarlngs In un­ion organizing drives, in aulo, meatpacking, construction, steel and oilier Industries. Experts say r nation, competition anil Ihe changing business landscape play a rale.

Worker Fatality Rates Compared

Industrial accident death rate per 1C 0,000 workars________

U.S. ] | Japan ][~ Italy* || France ]frV. Garni][~ U.K. ~[| Sweden |
* 1984 figure; all others 1980. most recent available

"Wc live In a time of corporate downsizing, mergers and acquisi­tions and leveraged buyouts that end or greatly diminish many of Ihe modest safety and health programs 
that exist/' said a September re­port by the workplace Institute. "The raiders and downilzcra are unwitting participant! In our In dustrlal carnage." fVWhile most workots no longer confront sweatshop horrors and archaic equipment, »ome experts say o new trend in which technolo­gy allows experienced employees lo be replied by thoao with lew (raining has contributed (o Increas­ing dangers.Others disagree, noting Inrgc In vestments Hint companies, Includ­ing the Big Three outomakera. are making In improve plant designs. They also cite giant government penalties against lead, paper, meatpacking, eonstructlon nnd other firms that arc serving as a deterrent."I think workplaces are general ly safer," said Ocn ien Zettlcr, de­puty director of compliance prog­rams ot the Occupational Safety and Health Administration.Kinney's group says OSHA has Improved, but he cites government numbers: the average number of workdays lost due to on the job accidents for each 100 workers rose from Sft.Silaya in J983to69 9 days in 1987.And the Notional Safehr Council permanent work-related dis­abilities rose from 60,000 In 1968 to70,000 In 1967.Safety ex lions may ISafety experts ipeculita condi 

dc oven irhAmer bdca»iM» companies urw^neporl

FRUITS OF HIS LABOR—Ropetilivo injuries sufforod on 
the job at the John Morrell & Co. meatpacking plant in 
Sioux City, S.D., have loft worker Dove Kellen with dis­abled hands.

Amodiltd fr»i»

JSvT* — t mtv Cn*

Juries to nvold OSHA Inspections. In fact, the government has cited Union Carbide Corp.* USX Corp. and othera for alleged rerordkcep- Ing violations.
Overtime, w o r k e r  turnover
Ironically, some trace rising in Jurlea to economic prosperity, especially in steel. One steelwor­kers' local says it* injury rate near­ly doubled when overtime peaked."When you're llrtdandyou work In o dangerous operation, fatigue Is

going to lead lo accidents," said Mike Wright, the United Steelwor­kers of America’s health and safely director.
A 1968 University of Texas study found nearly 93 percent of Injury Increases in durable goods Indus­tries could be explained by over­time and employee turnover.Those aren't live only culpi Its"Automation is increasing and the workers who performed a vari­ety of the Jobs are being replaced by machinery," said Dob Hall, re­search director at the Institute for Southern Studies in North Carolina."The Jobs that arc left are not as complicated (and) increasingly treat people as robots (nnd treat) arms and hands like they're part of a machine. But you can't oil a per­son’s arm or hand."Workers who cut. chop or pull thousands of times dally have de­

veloped painful and sometimes dis abling hand, arm and wrist ail mcnls, known as repetitive trauma disorders.Thc most severe form Is called carpal tunnel syndrome, a thickening or swelling of tendons In the wrist.Repetitive trauma disorder cases—including hearing loss— koarrri from 20,71X1 to 72t*MO from 1983 lo 1967, the government says, though some attribute part of that to heightened awareness.Much publicily has focused on meatpacking where, the United Food and Commercial Workers Un­ion says, production jumped nearly 
20 percent In the last five years while production employees drop­ped by almost 10,000."When line speeds are Increased and the workforce is drcrcased in Ihe name of efficiency, injuries gn(See dam;hii. r.iRc t)5>

Worker Injuries
fp w rjr*
One ol every 11 U.S. workers 
will be seriously ln|uf*d ' 
or Killed al work...

A U.S. woiker 
Is Injured evsry 
16 seconds...

One ol every six U.S. wotken 
will die (toon occupational 
related diseases..
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up," said IMiliir Hrrkowiir, the tin Ion’s health and >.ifrly director.
Meat packers' Injuries Mcot nnd poultry workers, some of whom hnvr tosttflrd before Con gross, have complained nboul treacherously fast production lines, where n»MM (liesolf Uamogcd conveyor bell' « d blood splatters in their faces They have described cysts. Infrelinns nnd crippling hand nodii.uU p.imslhal mnkcit hnrt) lo

lilt their children, cnmh Ihrlr li.iir nr hold a glnvv Former poultry employee Lillie Watscu worked as a packer and leg cutter for nenrly a decade, mnklng thousands of cuts a day She had surgery three times on her honds. has arthritic legs nnd says she ran'l scrub floors or lift heavy pots 
"I feel bitter and angry.** she said. "Ain't no )ob 1 can gel where I can use my hands occasionally."
Workers such as Watson often don't have many options, either be
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cause ol the scarcity of Job npportu tittles or limited educationAnother Injured worker, Ilov Whaley, sold she had surgery on her right hand because of her job at the Morrell plant In Sioux Falls. She said n uoct.or told her she'd have to "learn to live with it. I wanted to take a hosehull bat nnd smash Ills hands and tell him he'd have lo leorn to live with It."Her union Incol claims assembly line speeds have increased In many areas; for cxnmplc, In the beef kill department -where the unim.il is knocked out. Its Ihroul silt, the hide pulled off and the body split In half—Iho hourly rate Jumped from IDS on hour in 1979 to 19.1 in 1986.Snld co worker Kellen, "You're just pushed to the limit.'
Hut companies dispute the chorgcs Poultry producer Perdue Farms Inc. recently estimated re­petitive trauma disorders at ils plants at less than I percent.
And though OSHA contends Mor­rell knew conditions were cousing injuries hut did nothing, company spokesman Itaoid Baxter said safe- ty improvemcnl efforts were being made and Iho agency reviewed re
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cords during an atypical tlmc-a period thot included a strike. .In 11 months, records showed 880 of 2,000 workers sustained repeti­tive strain injuries. Baxter said there arc no quick fix programs for such injuries. "It's going to take n lot of hard work," he said. "Our progress has been dramatic."Morrell says injuries at Sioux Falls fell per 100 workers from 70.5 in January 1988 to 13.48 in July 1989. Baxter attributed the high injury

rate to the hiring of replacements and other nlriko effects; for the de cllnc, he credited outside consul­tants. workers nnd supervisors But Jim Lyon, union local prcsi dent, said he hasn't seen any safely progress nnd sold company num bcr.i ore "totally inaccurate." He also contends a program providing prizes for injury-free records cn courages people not to report them Morrell Isn’t the only mealpack- cr to come under government situ liny.OSHA also fined the nation's largest meat packer, IBP Inc.. but a $5 7 million penally was reduced to 1975.000 after the company agreed to conduct a three ycur safety prog­ram lo reduce motion injuries 
OSIIA lowers fines 

A recent workplace institute study of several large penalties found OSHA hod bargained fines down from S29.3 million to $9 5 md lion.And in cases where OSHA fines arc smaller—in Ihe thousands of dollars—the agency "is not effee live in providing the stimulus cm ploycrs need to projxTly deal with safety and health,'' said John
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Moran, a former official of the Notional Institute for Occupational Safety and Health. "The bottom line in business is the dollar bill."
OSHA's Zetllrr said his agency usually doesn't reduce penalties by more than half In IHP's case, he said, "wc believe the significant re duction was justified by whot wr were getting hack "
Zctllcr also conceded OSHA doesn’t have staff to Inspect all hazardous places annually and it may cast more to comply than pay a penally. "If it lakes us 15 years to gel there, the guy has saved that investment for 15 years." he said.But lie says his agency has In­creased safety awareness and most major companies have health ex­perts. Many also have hired safety design experts.One is the University of Michi­gan's Center for Ergonomics.Director Don Chaffin believes il'i simplistic lo blame productivity alone for increased injuries and says corporal ions are paying more attention to these concerns.But one union local disagrees. At the Allegheny Ludlum Corp.. plant In Brnekcnridgc. Pn.. maintenance division injuries jumped from 27 percent to 45 47 percent during four heavy overtime months in I9M, said Carol Mncliak, USW local II% ’s safety chairman."People tend lo overlook a lot of safely procedures," he said. "They're lax in wearing safety equipment All they want to do b gel the job done as quickly os possible "
Cost-cutting pressures

Productivity also has been an issue in construction, said Moran, the former NIOSII official who now works at a firm that trains hazar­dous waste cleanup workers."It’s been getting worse for the last several years-the economic pressures, the greater and greater emphasis on cutting costs." he said.
"It's 'Get it done faster.' If you’re laying a pipeline, you save money as a contractor by not putting In proper shielding or shoring In the trench."He said In 96 percent of trench cave in deaths he studied at NIOSII. there was no shoring or slopingShortcuts in Hie name of efficien- ex air ultimately uneconomical, said Merkowitz of (lie United Food and Commercial Workera. "AnyFaina made by pushing people will• * ,.!• I.|9 In fnj:h till mai l .uiil

u i u k n  ioiiipi-ii-.iiiiiMAs for Kellen. he li.it agreed lo a
\1 .-|I|-S  •*99l|I|9r l| ., • f I* *| | %l Ml, •pi'Ht

(Continued from Page D ll ot BP operating fn Alaska. U cut ting its seven layers of manage mcnt down lo four. Texaco » cut ting II layer* of management dowf to five
The Economlat article explala' that most of the recent "saving*' claimed by oil companies were no* the result of leaner management but rather a price war among the smaller oil field contractor! wr.a do most of their work. Aa crude oil prices plunged In Ihe paat few years, market prices fur refined products remained fairly liable and the large Integrated oil ram parties made out fairly well.This la coming lo an untidy end. the article notea, and the crude oil exploration and production tub siuiariea are having to learn to stand or fall on their own profita bility.Thal'a not good news for Alaska, which is primarily an exploration and production state. We teem to have come out quite well In re trcnchments by our two largest ploycrs. BP and Allantlc Rlchlleld, but our thin oil reserves base and high costs mean we can't aulomatl cally assume we'll he among the heavyweights fnrcvr rAnd whot are our political lead crs doing7 They hailed all stale oil lease sales six months ago and bet our future on the vain hope of per auadlng Congress to open the Art lie National Wildlife Refuge, a move that promises meager be ncfits for Alaskani at bestSomeone needs to take a new look at this.
■ Fire-lancrJournalUtfYedrratt tut been cvroring A!uia butlnru andp>'hliri for Ihe pad IB)ear*

NEST EGG:
IConltnued from Page D1/ 

Purchasing csih value tile Iruur ance ind participating in dividend reinvestment plana are mare trull (tonal ways of Imposing Ihe dlxl pttne ol laving upon yourself.But Downey, the flnanrlat plan ner, frowns on purchasing Imur ance as a savings vehicle. Instead of purchasing Just (lie Insurance you need for adequate eoveragr She also doesn't like oulonisl* transfers lo a credit union, bank or savings and loan account "I've aeon many customers »hd constantly lap those aecounts. so that Ihe livings plan heroines meaningless "Vet those who Save slue* !•* self Imposed savings plsn report emotional benefits from the fin** 
fi.ll
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Rut companion dispute Ihe chorgrt Poultry producer ITrtluc Farms Inc. recently callmolwi re pi’titlvc (raumn disorders nl 1(9 plants nl toss than I percent 
Aim! (hough OSHA contends Mor­rell knew conditions were causing injuries hul did nothing, company spokesman llnoul Baxter said safe­ly unprovcmcnl efforts were being made mid Ihe agency reviewed re
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cords during nn atypical time-a period (hat Included a strike. , lu l l mnnlhs, records showed 6*1 nf 2.H00 workers su sta in ed  repell- live strain Injuries. Iluxlcr said (here are no quick fix pi ogrnins for ■uch injuries. "It« going (o take a lot of hord work," he said "Our progress has been dramatic."Morrell saya injuries al Sioux Falls fell per 100 workers from 70.5 in January 19881013.48 In July 1989 Baxter attributed Ihe high injury

*a*i||t «i inuMi^uihui. Illl* inc., bui a 15.7 million penally wax reduced (o $973,000 after Ihe company agreed lo conduct a three year safely prog rnm lo reduce motion Injuries 
OSHA low ers  fines

A recent workplace Institute atudy of several large penalties found OSJIA hod bargained fines down from $29.1 million to $9 5 mil lionAnd In coses where OSIIA fines arc smaller-in l!«* thousands of dollars—the agency "is not clfcc live in providing the stimulus cm ploycrs need to properly deal with safely and health.'* said John
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• ... •/ nnMfcu*uai4)MMllWget there, the guy baa laved that In veal merit for 13 years," be aald.Hut he aoyi his agency hna In creased safety awareness and most major componH have health ex peris. Many also have hired safely design rxperta One is the University of Mlchl gnn's Center fur Ergonomics Director Dun Chaffin believes it'i simplistic lo blame productivity alone for increased injuries and say s corporations arc paying more nttrntion to these concerns Bui one union local disagrees At the Allegheny I.udlum Corp.. plant inUrackcnridge,Pa .maintenance division injuries Jumped from 27 percent to 45 47 percent during four heavy overtime months in 1988. said Carol Mochak. USW local 
1196 s safety chairman "People tend lo overlook a lot of safety procedures,*' he said. "They're lax in wearing safely equipment. All Ihey want to do is got the job done as quickly as jwsildc "

Cost-cutting j>rcsr>utcs 
Productivity also has been an issue in construction, said Moran, Ihe former NIOSII official w ho now works at a firm that trains hazar­dous waste cleanup workers "It's boon gelling worse for the last several years- Ihe economic pressures, the greater and greater emphasis mi cutting costs,”  be said
"It's 'Get it done faster ' If you’re laying a pipeline, you save money as a contractor by not putting in proper shielding or shoring in the trench."lie said In 96 percent of trench cavc-in deaths he studied at NIOSII. there was no shoring or sloping.Shortcuts in the name of efficien­cy are ultimately uneconomical, said llerkowita of the United Food and Commercial Workers. "Any gains made by pushing people willI -dm op by high turnover and

w o rk er co iniH 'nsalion "As for Kellen, lie has agreed lo a workers compensation settlement of more than $16.G00.
Buthcasks: "What's Ihe price on your hands? You’ve got to provide for your family There was a time when everybody thought of retiring there after 30 years. I don't look for any fulurc there at nil. It's a sad deal."

product* remained fiirjy »iabU and the large Integrated ojl «om panlex made out fail ly well 
This Is coming to an unlidy end, the article notes, snd the crude oil exploration and production mb- •Idlarlca are having to learn lo stand or fall on their own nrofila bility. *
That's not good new* for Alaska, 

which is primarily an exploration snd produel ion stale We *em lo have come out quite well in re­trenchments by our two largest players, BP and Atlantic Richfield, but our (hin oil reserves base and high costs mean we can't automiti cally assume we II be among the heavyweights forever.And what are our potitlral lead­ers doing? They hailed all Mate oil kose sales six months ago and bat our future on the vain hope of per­suading Congress to open the Art' tic National Wildlife Refuge. • move that promises meager be­nefits for Alaskans at best.Someone needs to take a new look at (his.
» F>r*-larKe}9umalistF>rdl*raitha$ btfncortrwf Alaska buiine%» an,tpolitw for the put lit)tan

NEST EGG :
(C o n t in u e d  from Page I )  i t  

Purchssiag cash value life tnsur •net and participating in div tdrnd reinvestment plans are more Iradl tional ways ol imposing (he disci ptlne o[ saving upon yourself But Downey, the financial plan tier, frowns on purchsslng insur­ance as a savings vehicle, instead of purchasing jus! Ihe insurance you need for adequate coverage She also doesn’t like automatic transfers to a credit union, bank or savings and loan account."I've seen many customers wild constantly tap those accounts, ao that the savings plan becomes meaningless "Vet those who have sturk to a self imposed savings plan report emotional benefits from the ftnin clal security.Two years ago, Jim Toole). 41. a North Dartmouth, Mass . clinical social worker, arranged fur auto matte transfers lo s mutual fund from his bsnk sccount "E sp ec ia lly  being se lf- employed. I was looking for a way lo discipline myself." Tooley said.Now he feels more comlortable about month to month inrome variations and future collrgr bills for his children. *"Saving automatically Imposes a nice structure on my financial life," he said

One DaySe

l P D n n n o \  /
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CS F O R  H O U S E  B IL L  NO. 40 (J U D IC IA R Y )

IN  TH E  LE G IS LA TU R E  O F THE STA TE O F A L A S K A
I

SEVEN TEEN TH  LEG ISLA TU RE - FIRST SESSION 

B Y  T H E  H O U S E  JUDICIARY C O M M I T T E E

I
Offered:
Referred:

Sponsor(s): REPRESENTATIVE B R U C K M A N
i:
!j

A B IL L  

F O R  A N  A C T  E N T IT L E D1

■ 1 " A n  Act relating to the offense of campaign misconduct in the first degree."
jl

j 2 B E  I T  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F T H E  S T A T E  O F  A L A S K A :
i

3 *  Section 1. AS 15.56.010(a) is amended to read:

• 4 (a) A  person commits the crime of campaign misconduct in the first degree i f  the person

ij 5 vl )  knowingly circulates or has written, printed1 or circulated a letter, circular, or
1
! 6 publication relating to an election, to a candidate at an election, or an election proposition or

! 7 question without the name and address o f the author appearing on its face;
I

8 (2) knowingly prints or publishes an advertisement, billboard, placard, poster,

9 handbill, paid-for television or radio announcement or other communication intended to influence

10 the election o f a candidate or outcome o f a ballot proposition or question without the words "paid

11 for by" followed by the name and address o f the candidate, group* or individual paying for the

12 advertising or communication and, i f  a candidate or group, with the name o f the campaign chair

13 [C H A IR M A N ]; [OR]

14 (3) knowingly writes or prints and circulates, or has written, printed* and

-1-
New T ex t. U n d e r l i n e d  [DELETED TEXT BRACKETED]

C S H B  40(JUD)



1 circulated, a letter, circular, bill, placard, poster* or advertisement in a newspaper, on radio or

2 television or in the election pamphlet under AS 15.58 that

3 (A) contains inform ation [C O N T A IN IN G  F A L S E  F A C T U A L

4 IN F O R M A T IO N  R E L A T IN G  TO  A  C A N D ID A T E  FO R  A N  E LE C T IO N ;

5 (B) W H IC H ] the person knows to be false; and

6 (B) relates to a candidate’s reputation for honesty o r integrity,

7 qualifications for office, or background or experience, including inform ation about

8 the candidate w riting, printing, or circulating the inform ation [(C) W H IC H  W O U L D

9 PR O V O K E A  R E A S O N A B L E  PERSON U N D E R  T H E  C IR C U M S T A N C E S  T O  A

10 B R E A C H  OF T H E  PEACE O R  D A M A G E S  T H E  C A N D ID A T E ’S R E P U T A T IO N  FOR

11 H O N E S TY , IN T E G R IT Y , OR T H E  C A N D ID A T E ’S Q U A L IF IC A T IO N S  T O  SER VE

12 IF  ELE C TED  T O  OFFICE],

C S H B  40(JUD) 2-
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]



. ** * • » .  i
■ r . -  * j ' J,

FISCAL N O T E

STATE OF ALASKA 
1991 LEGISLATIVE SESSION

Revision Date:
Title: "An Act  r e l a t i n g  t o  f a l s e

i n f o r m a t i o n  I n  an  e l e c t i o n  p a m p h l e t . "  
Sponsor: R e p r e s e n t a t i v e  Bruckman

Requestor: House S t a t e  A f f a i r s

Expenditures/Revenues: (Thousands of Dollars)

Dill Version: CSHB 4 0 (S T A ) 
(H) Publish Date: 3 /2 0 /9 _ l_

Department Affected: D epar tm en t  o f  Law
BRU: P r o s e c u t i o n

Component: C r i m i n a l  J u s t ic e  L i t i g a t i o n

COMPONENT SERIAL NO.

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - ..-Or _

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
FEDERAL FUNDS
OTHER
TOTAL

POSITIONS:

FULL-TIME - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
PART-TIME
TEMPORARY

Estimate of current year impact:.

ANALYSIS: (Attach a separate page if necessary.) 

P l e a s e  s e e  t h e  a t t a c h e d  a n a l y s i s .

Prepared By: M c h a r d l .  Pegues, Difrjector^_____________   Phone: 465-3672_________
Division: A d m i n i s t r a t i v e j > r ^ j ^ s  ^   ̂ | I  Date: F e b r u a r y  11, 1991

£ ■ I A a PL 1 A V P rt 1 A I A P at ik a mb a 1Approved by Commissioner: C h a r l e s  E. C o l e ,  ^ A t to r n e y  G e n e r a l
Agency: D epar tm en t  o f  Law______________________________________________  Date: F e b r u a r y  11, 1991

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(les).

Rev 10/90 C O M M I T T E E  C O P Y  P a g e _ l _ o f _ 2 _



CON TIN U ATION  o f  FISCAL N O T E  A N A LY SIS

For Bill/R e s o l u t i o n  No. HB 40

House Bill No. 40 am en d s  AS 1 5 . 5 6 . 0 1 0 ( a )  by a d d i n g  a n e w  offense to 

the c r i m e  o f  c a m p a i g n  mi s c o n d u c t  in the f i r s t  d e g r e e  t o  include a p e r s o n  wh o  

s u b mits, or causes to b e  submitted, f a c t u a l  i n f o r m a t i o n  t h a t  the p e r s o n  k n ow s  i3 

f a l s e  for i n c l u s i o n  in the e l e c t i o n  p a m p h l e t  u n d e r  A S  15.68. C a m p a i g n  m i s co n d u c t  

i n  the first degree is a class A  m i s d e m e a n o r .  A l t h o u g h  there h a v e  b e e n  p a s t  

i n c i d e n t s  of  false i n f o r m a t i on  b e i n g  s u b m i t t e d  f o r  i n c l u s i o n  in the s t a t e’s 

o f f i c i a l  e l e c t i o n  pamphlet, the n u m b e r  of s uc h  i n c i d e n t s  h a s  n o t  bee n  great 

e n o u g h  to w a r r a n t  fiscal n ote costs.

^ (M M iT T E E C O P Y
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REVENUE 1 1 1
FUNDING: (Thousands of Dollars)

GENERAL FUND - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
FEDERAL FUNDS
OTHER
T O T A L - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
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O FFE R E D  IN  T H E  H O U SE B Y  R E P R E S E N T A T IV E  B R U C K M A N

T O : CSHB 40(STA)

A M E N D M E N T

Page 2, line 3, following "integrity,":

Delete "or"

Page 2, line 4, following "office":

In se rt", or background or experience"



3 1 1 1 CSTREET  
ANCHORAGE. ALASKA 99503 

(9 0 7 ) 561-2034

WHILE IN SESSION
P.O . BOX V 

JUNEAU. ALASKA 99811 
(907 ) 465-4843

REPRESENTATIVE BETTY BRUCKMAN 

MEMORANDUM 

TO: Judiciary Subcommittee HB 40 

FROM: Rep. Betty Bruckman 

DATE: April 9, 1991

SUBJECT: HB 40, " An Act relating to the offense of election
misconduct in the first degree.

I fe lt a little background on HB 40 would be appropriate. It was my 
original intent to make it a crime to knowingly lie in the official 
election pamphlet printed and circulated by the State.

It was the decision of the State Affairs subcommittee to broaden 
the scope of the intent of my legislation to encompass all forms of 
intentional deceit during the course of a political campaign. The 
subcommittee decided to repeal the current statute and rewrite it 
entirely. During the course of the rewrite I became concerned that 
inadvertent m isstatements would be prosecutable under the new 
language and asked the drafter to emphasize the m a lic io u s  in te n t of 
the untruth, hence the "prepared".

I have been apprised by staff counsel that the legal standard 
k n o w in g ly  would protect innocent misstatements from prosecution 
and I would be amenable to the revision of section 1,(a), Paragraph 3 
- to k n o w in g ly  w r ite s  o r p r in ts  o r c ir c u la te s , o r has 
w r it te n , p r in te d , and c irc u la te d , a le tte r , c ir c u la r ,  b il l ,  
p la ca rd  pos te r o r adve rtisem en t in  a new spape r on  rad io , 
te le v is io n , o r in an e lec tion  pamphle t under AS 15.58.

Regarding Section 1, (a) paragraph 1 & 2, the d ra fte r did not 
substantively alter existing law. It apparently was the intent of the

A L A S K A  S T A T E  H O U S E

LABOR 4 COMMERCE

•<2s2> □



subcommittee to retain the d istinctions re ferred to 
statue but to update the language.

in existing



3111 C STREET 
ANCHORAGE, ALASKA 99503 

(907) 561-2034

WHILE IN SESSION 
P.O. BOX V 

JUNEAU, ALASKA 99811 
(907) 465-4843

A L A S K A  S T A T E  H O U S E

REPRESENTATIVE BETTY BRUCKMAN

TO: Representative Dave Donley

FROM: Rep. Betty Bruckman

DATE: March 25, 1991

SUBJECT: Scheduling HB 40

I would appreciate your scheduling HB 40 before the 
Committee at your earliest convenience.

LABOR & COMMERCE

STATE AFFAIRS

House Judiciary

<grc6ug) r«c □



A l a s k a  S t a t e  L e g i s l a t u r e

H O U S E  O F  R E P R E S E N T A T I V E S

Official Business Box VState Capitol 
Juneau, Alaska 99811

SPONSOR STATEMENT 
HB 40

AN ACT RELATING TO THE PRO VID IN G  OF FALSE IN FO R M A TIO N  IN  AN
ELEC TIO N  PAMPHLET

T h e  p u b l i c  r e l i e s  o n  t h e  in f o r m a t i o n  p r o v id e d  b y  t h e  
D i v i s i o n  o f  E l e c t i o n s  as " o f f i c i a l "  i n f o r m a t i o n  a n d  we h a v e  a 
r e s p o n s i b i l i t y  t o  in s u r e  t h a t  t h e  i n f o r m a t i o n  p r o v id e d  b y  t h e  
c a n d id a t e s  i s  a s  a c c u r a te  a s  p o s s i b l e .

I t  was my i n t e n t  w hen I  f i l e d  t h i s  l e g i s l a t i o n  t o  c r e a t e  
a m e c h a n ism  w h e re b y  c a n d id a t e s  a r e  n o t i f i e d  t h a t  t h e y  a re  
a c c o u n t a b le  f o r  t h e  i n f o r m a t i o n  t h a t  t h e y  p r o v i d e .



WALTER J. HICKEL, GOVERNOR 

REPLY TO:

0 f 2221 E. Northern Lights, Room 128 
Anchorage, AK 99508 
(907) 276-4176

C  Juneau Branch O ffice 
Box CO
Juneau, AK 99811-0222 
(907) 465-4864

February 11, 1991

Representative Betty Bruckman 
P.O. Box V 
Juneau, Ak 99811

Dear Representative Bruckman:

The Alaska Public Offices Commission discussed HB 40 "An act relating to the
providing of false information in an election pamphlet" at your request during their
meeting on February 8, 1991.

The Commission would like to convey its’ appreciation for the opportunity to 
comment. However, they did not feel commenting on this bill wouid be appropriate since 
AS 15.56 is not within their Jurisdiction.

If I can be of further assistance, please let me know.

Sincerely,

ALASKA PUBLIC OFFICES COMMISSION

Karen Boorman 
Executive Director

cc: APOC Members
Barbara Prichart, Department of Administration

ALASKA PUBLIC OFFICES COJVAM1SSION



O FFIC E  O F  T H E  G O V E R N O R

T o : T h e  H o n o r a b le  G ene K u b in a
H o u se S t a t e  A f f a i r s  C o m m itte e

F ro m : E l i z a b e t h  Z i e g l e r ,  D e p u ty  D i r e c t o r  
D i v i s i o n  o f  E l e c t i o n s

R e: HB 4 0 , F a ls e  s t a t e m e n t  i n  E l e c t i o n  P a m p h le t

P o s i t i o n :  T h e  D i v i s i o n  o f  E l e c t i o n s  s u p p o r t s  t h e  i n t e n t  o f  t h i s
b i l l .  T h e r e  a r e  no f i s c a l  im p a c ts  t o  t h e  d i v i s i o n .

/  PHONE (907) 465-4611

F e b r u a r y  8 ,  1 9 9 1
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1991 LEGISLATIVE SESSION

BILL NO. HB 40

Revision Date: Department Atfected: Office of the G o v e r n o r - E l e r t iion'

Title: A n  Act r e l a t i n g  to the prov-lrHng B R U :  D i v i s i o n  of Elections

of false info, in an e i p p H n n  pamphiat- Component: _____________________
Sponsor: R e p re s e n t a t i v e  Bruckman_________ ________________________________

Requestor: state A f f a i r s___________________ COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES -0 - - 0 - - 0 - - 0 - -n - - 0 -
TRAVEL - 0 - - 0 - - 0 - - 0 - -0 - - n -
CONTRACTUAL -0 - - 0 - - 0 - -n - -n - - n -
SUPPLIES -0 - - 0 - - 0 - - 0 - • - 0 - - 0 -
EQUIPMENT -0 - - 0 - - 0 - - 0 - - 0 - - n -
LAND & STRUCTURES -0 - - 0 - - 0 - - 0 - - 0 - - 0 -
GRANTS. CLAIMS -0 - - 0 - - 0 - - 0 - -n - - n -
MISCELLANEOUS -0 - - 0 - - 0 - - 0 - - 0 - - 0 -
TOTAL OPERATING -0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND -0 - - 0 - - 0 - - 0 - - 0 - - 0 -
FEDERAL FUNDS
OTHER
TOTAL -0 - - 0 - - 0 - - 0 - - 0 - - 0 -

POSITIONS:

FULL-TIME ,

PART-TIME
TEMPORARY

Estimate of current year impact: ~0~

ANALYSIS: (Attach a separate page if necessary.)

Prepared By: E l i z a b e t h  Ziegler, D e p u t y . D i r e c t o r ___________  Phone: 465-4611

Division:  D iv ision of Elections_______   Date: <5.-ft - S' (

Approved by Commissioner:
Agency: __________ Di v ision of Elections___________________________  Date: /

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies). 

Rev 10/90 i Page 1 o f___



F I S C A L  N O T E

S T A T E  O F  A L A S K A
1991 LEGISLATIVE SESSION

Revision Date:________________________
Title: "An Ac t  r e la t i n g  to false

BILL NO. HB AO

I n f o r m a t i o n  in an e l e c t i o n  p a m p h l e t . "  

Sponsor: R e p r e s e n t a t i v e  B r u c k m a n

Requestor: H ouse State Affa i r s ________

Department Affected: 
BRU: P r o s e c u t i o n

D e p a rt m e n t  of L a w

Component: C r i m i n a l  Justice L i t i g a t i o n

COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING j FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

%

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
FEDERAL FUNDS
OTHER
TOTAL

POSITIONS:

FULL-TIME - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
PART-TIME
TEMPORARY

Estimate of current year impact:.

ANALYSIS: (Attach a separate page if necessary.)
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CONTINUATION o f  FISCAL N O T E  A N A LY SIS

F o r  B i l l / R e s o l u t i o n  N o . HB 40

House Bill No. 40 amends AS 1 5 . 5 6 . 0 1 0 ( a )  by a d d i n g  a n e w  offense to 

the crime of campaign misconduct in the f irst d e g r e e  to i n c l u d e  a p e r s o n  who 

submits, or causes to be submitted, f a c t u a l  i n f o r m a t i o n  t h a t  the p e r s o n  knows is 

f alse for i n c lusion in the election p a m p h l e t  u n d e r  A S  15.68. C a m p a i g n  m is c o n d u c t  

in the first degree is a class A m i s d e m e a n o r .  A l t h o u g h  t h e re  h a v e  b e e n  pas t  

incidents of false information b e i n g  s u b m i t t e d  f o r  i n c l u s i o n  in the state's 

o f f i c i a l  e l e c t i o n pamphlet, the n u m b e r  of s u c h  i n c i d e n t s  ha s  n o t  b e e n  great 

e n o u g h  to w a r r a n t  fiscal note costs.
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a California appeal* court upheld the 

law, ruling that although compulsory 

blood tests are considered searches 

subject to Fourth Amendment protec­

tion, "the control of a communicable 

disease is a valid exercise of the stale’s 

police power." The state Supreme 

Court has ordered a stay of the law 

pending an appeal. None of the plain­

tiffs have been tested yeL

Georgia. After a verdict, guilty plea, 
or plea of no contest to any “AIDS 

transmitting crime," the court may re­

quire the defendant to take an HIV test 

within 45 days. If the defendant re­

fuses, the court can order involuntary

testing. Having HIV testing may be 

made a condition of a suspended sen­

tence or probation for any pan of a 

sentence for such a crime. The De­

partment of Human Resources, which 

tests offenders, must give results to the 

victim or victim’s parent or guardian if 

it believes the crime posed a signifi­

cant risk.

Illinois
Public Act 85-1399 (1988) amended 

the Unified Code of Corrections sec­

tion on sentencing to require HIV test­

ing of persons convicted of various 

sex and drug crimes. Results of the 

testing must be delivered to the judge 

of the coun that entered the conviction 

for in camera inspection. The judge 
has discretion to decide who, if any­

one, can be informed of the test re­

sults.

Indiana. The court must order a per­
son convicted of a sex crime that cre­

ated a demonstrated risk of transmis­

sion of HIV to have HIV testing. The 

state board of health, which does the 

test, must notify victims if tests con­

firm that the offender has antibodies 

to HIV. It must also provide counsel­

ing for the victim.

South Carolina. Within 15 days after 
conviction of a sex offense resulting 

in exposure of the victim to blood or 

body fluids of the offender, the of­

fender must have HIV testing. The re­

sults are reported to the prosecutor, 

who in turn must notify the victim and 

offender. The offender must pay for 

the test unless poor.

Michigan. On conviction for certain 
crimes that can result in transmitting 

HIV, the court must order the offender 

to be tested for HIV. The court must 

also order the offender to have coun­

seling. If the victim consents, the 

court must give the person administer­

ing the test the name, address, and 

telephone number of the victim, and 

immediately give the results to the 

victim and provide a referral for coun­

seling.

Oregon. On conviction, the court 
must seek the offender’s consent lo an 

HIV test If the offender refuses, the 

court may, at the request of the victim 

or the victim’s parent or guardian, 

order the offender to lake an HIV test 

after the victim has taken such a test. 

Results of the offender’s test must be 

sent to a doctor designated by the 

victim. If test results are negative, the 

court may order the convicted person 

to take another HIV test 6 months 

after the first one. I

Robert L. Bayless 
Staff Scientist
This article including footnotes to sources it 
available to legblaton as an LRU Research 
Response. I

Courts Look Closely 
at Campaign- 
Statement Laws
Laws prohibiting false campaign state­
ments must be carefully written under 
U.S. Supreme Court decisions on free­
dom of speech. Campaign statements 

can be punished only if made with 
knowledge that they are false, or reck­

less disregard for whether they arc 
false. Courts since 1975 have struck 

down at least four stale laws prohibit­
ing false campaign statements.

An ducmative to such laws may be 
voluntary codes of fair campaign prac­

tices, enacted in Illinois and four other 
slates. By signing the codes, candi­
dates promise lo run honest cam­

paigns.

First Amendment Issues
Political speech is protected by the 
First Amendment to the U.S. Constitu­

tion, guaranteeing the right of free ex­

pression. Several U.S. Supreme Court 

cases decided since 1963 have the ef­
fect of protecting speech in political 

campaigns. Major cases relevant to 

campaign statements are summarized 
below.

New York Times Co. v. Sullivan (1964) 
A public official sued the New York 
Times for publishing a paid advertise­
ment that falsely said he mistreated 

protesting students while performing 

his duties. He won in the trial court 

But the U.S. Supreme Court said the 

First Amendment restricts a public of­

ficial from getting damages for a 

defamatory falsehood relating to his 

official conduct. The Court said that 

neither factual errors— which are in­

evitable in free debate— nor defam­
atory content alone are enough to re­

move the constitutional protection of 

political statements. The crux of the 

Court’s opinion said:
(continued on p. 6)

A California appeals court 
upheld the California law, 
but that decision is being 

appealed.
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Laws (continued from p. 5 ),
The Constitutional guar­

antees require, wc think, a fed­
eral rule that prohibits a public 
official from recovering dam­
ages for a defamatory false­
hood relating lo his official 
conduct unless he proves that 
the statement was made with 
“ actual malice”—that is, with 
knowledge that it was false or 
with reckless disregard of 
whether it was false or not

In later cases the Court extended this 
holding to persons who, although not 
public officials, are "public fig­
ures”—meaning they have become 
involved in matters of legitimate pub­
lic concern. This specifically applies 
to candidates for public office, even if 
they are not yet public officials.

C a m p a i g n  S t a t e m e n t

The courts set a higher 
standard o f intent in 

defamation suits by public 
officials or candidates than 

by private persons.

Vanasco v. Schwartz (1976)
This case applied the “ malice” stan­
dard of New York Times in striking 
down key provisions of a state law on 
false campaign statements. Two can­
didates sued the New York Slate 
Board of Elections, challenging the 
constitutionality of the New York Fair 
Campaign Code. One of the candi­
dates had been accused of distributing 
campaign literature that misrepre­
sented his party affiliation. The other 
was accused of misrepresenting his 
opponent’s voting record. The Code 
prohibited misrepresentation of a 
candidate’ s qualifications, position, or 
party affiliation. The Code did not 
say that such misrepresentation must 
be deliberate or malicious.

A thrcc-judge federal district court 
said the law's prohibitions on false 
statements “ cast a substantial chill on 
the expression of protected speech and 
arc unconstitutionally overbroad and 
vague." The court further said that the 
falsity of statements complained of 
must be proven by “ clear and convinc­
ing" evidence. The U.S. Supreme 
Court affirmed the judgment without 
opinion, thus giving no indication 
whether it agreed with the district 
court’s statement about clear and con­
vincing evidence.
At least three other laws prohibiting 
false campaign statements have been 
struck down. Nebraska’s law was 
held invalid by its Supreme Court in 
1983. Louisiana’s law was struck 
down by the Louisiana Supreme Court 
in 1989. Also, in 1987 the U.S. Dis­
trict Court for the Southern District of 
Ohio overturned that slate’s corrupt- 
practiccs law. The Ohio case was 
somewhat different from the others. 
Rather than finding fault with the 
law’s false-slatement provisions, the 
court said its enforcement provisions 
were overbroad. It held that the law’s 
provisions requiring administrative 
adjudication by the state elections 
commission imposed a prior restraint 
on constitutionally protected free 
speech. The court struck down the 
commission’s authority to assess li­
ability based on evidence less than 
would be required by a court A re­
port that the Louisiana and Ohio 
cases are on appeal could not be con­
firmed.
Federal Law
The Federal Election Campaign Act 
does not prohibit publication or broad­
cast of false information in political 
campaigns. The Act does require that 
each political communication identify 
the person or group paying for it, and 
tell whether the candidate authorized 
it This applies lo political communi­
cations advocating the election or de­

feat of an identified candidate, or so­
liciting campaign contributions.

Illinois' Code o f  Fair 
Campaign Practices is not 
legally enforceable, but a 
candidate's signing o f it 
becomes a public record.

Illinois Law
Illinois law similarly docs not prohibit 
publication or broadcast o f false infor­
mation in campaigns. The Election 
Code simply requires that specific in­
formation appear on some forms of 
political material. The Code requires 
that the name and address of persons 
disseminating written political mate­
rial about candidates or ballot proposi­
tions be printed on the material. This 
provision applies to pamphlets, 
circulars, handbills, advertisements, 
and any other separate campaign ma­
terial, but not to articles published in 
recognized periodicals. Violation is 
punishable by up lo 364 days in jail 
and/or a fine up to $ 1,000.
The Election Code also requires that 
political committees include a state­
ment on all materials and advertise­
ments soliciting funds, saying that a 
copy of the committee’s Financial re­
port is or will be available from the 
Slate Board of Elections or the county 
clerk. Violators can be assessed a 
civil penalty up to $1,000.

Other States’ Laws 
Half the states have laws prohibiting 
false campaign statements. Only five 
expressly prohibit false statements 
made maliciously. Montana, North 
Carolina, and Oregon specify that 
false statements must have been made 
knowingly and recklessly; Florida that 
they were made knowingly and mali­
ciously; and Washington that they 
were made maliciously.
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Laws of Ihe other 20 
stales are not as rig­
orous in requiring 
malice, which may 
make them more vul­
nerable to a constitu­
tional challenge. The 

laws of 14 states apply to false state­
ments made "knowingly." Such laws 
in Louisiana and Ohio have been suc­
cessfully challenged in the cases now 
reportedly on appeal. The laws of the 
other 6 states are even broader. They 
merely prohibit various kinds of false 
statements, making them most likely 
lo fail the New York Times lest
The kinds of statements to which the 
laws apply also vary. Laws of 7 slates 
(California, Hawaii, Michigan, Ne­
vada, New Jersey, Texas, and Vir­
ginia) apply to only one or two kinds 
of false statements—usually false 
claims of incumbency, endorsement, 
or election code violations. Laws of 9 
slates apply to written statements 
only.

Enforcement
A recent survey shows that some 
states have so little confidence in the 
validity of their false-statemcnl laws 
that they shrink from active enforce­
ment Some election administrators 
surveyed said stricter enforcement 
would result in lawsuits that could 
lead to repeal of laws.

Codes o f Fair Campaign 
Practices
A voluntary code of fair campaign 
practices may be an alternative to at­
tempts to prohibit false statements. 
Five states including Illinois have 
such codes. (The others are Califor­
nia, Montana, New York, and Wash­
ington.)
The codes generally include a pledge 
that candidates can sign voluntarily,

promising to conduct an honest, open, 
ethical campaign. The added benefit 
this offers candidates is the right to in­
clude a statement cn campaign litera­
ture saying they have subscribed to 
the code.
The Illinois code, enacted in 1989, 
says the candidate will conduct a cam­
paign based on the principles of "de­
cency, honesty, and fair play." It dis­
courages use of defamatory or scurril­
ous attacks on opponents. Subscrip­
tion to the code is voluntary, and ad­
herence to it by a signer cannot be le­
gally enforced. However, a copy of 
the code signed by a candidate and 
filed with the Stale Board of Elections 
becomes a public record.

Many o f the laws in 25 
states that prohibit false  

campaign statements 
seem vulnerable to 

challenge. Some are 
enforced little.

A portion of the code specifically ad­
dresses false campaign statements:

(4) I will not use cam­
paign material of any sort 
which misrepresents, distorts, 
or otherwise falsifies the facts, 
nor will I use malicious or un­
founded accusations which aim 
at creating or exploiting 
doubts, without justification, as 
to the personal integrity or pa­
triotism of my opposition. I

Karen A. Fahrion 
Research Associate

This article, with footnotes and appendices, is 
available to legistaiors as an LRU Research 
Response.

Costs to Raise 
“ Circuit Breaker”  
Grants
Illinois’ "circuit breaker" program 
gives partial property-lax relief to 
people who arc 65 or older, or dis­
abled, and have annual household in­
come under $14,000. The income 
limit has risen 40% since the program 
started in 1972, versus a 215% in­
crease in the Consumer Price Index.
In fiscal year 1988, property taxes 
look 3.8% of personal income in Illi­
nois, compared to 3.5% nationwide.
The “circuit breaker" might be liberal­
ized by at least two methods: (1) rais­
ing the $14,000 income limit, or (2) 
changing the grant formula to increase 
the maximum grant. Raising the in­
come limit without changing the for­
mula would cost the state only about 
$3 million per year because the 
present formula, even without the in­
come limit, would give grants only to 
households with incomes under 
$ 15,556. The second method, chang­
ing the formula to increase the giant, 
might be done in various ways. The 
most liberal presumably would be 
making the grant pay the entire prop- 
erty-tax bill of qualifying households. 
Doing this, only for households with 
residents 65 or older that would be eli­
gible for a grant under current law, 
would cost the state about S386 mil­
lion more per year. A more modest 
possibility is simply indexing the grant 
formula to inflation since the program 
began.
Present Law
The Senior Citizens and Disabled Per­
sons Property Tax Relief and Pharma­
ceutical Assistance Act (commonly 
called the “ circuit breaker” law) took 
effect October 1,1972. The purpose 
o f the Act was to provide some relief

(continued on p. 8)
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INTRODUCTION 

PART I

PART I I

PART I I I

PART I V  

PART V

T A B L E  O F C O N T E N T S

Elements for a C o n s t i t u t i o n a l l y  Defensible 
Statute

C o n s t i t u t i o n a l  C o n c e r n s  R e l a t e d  t o  F a l s e  
P o l i t i c a l  A d v e r t i s i n g  S t a t u t e s

F e d e r a l  a n d  S t a t e  S t a t u t o r y  and Case 
Law A n a l y s i s

A . F e d e r a l  Law

1. F e d e r a l  l e g i s l a t i o n  and s t a t u t o r y  l a w

2. F e d e r a l  c a s e  l a w

B. S t a t e  Law

1. I n t r o d u c t i o n

2.  S t a t e  s t a t u t e s

3.  S t a t e  c a s e  l a w

W a s h i n g t o n  C a s e  Law 

P r o p o s e d  M o d e l  S t a t u t e

( i )



I

Tne W a s h i n g t o n  " f a l s e  p o l i t i c a l  a d v e r t i s i n g "  s t a t u t e ,  RCW 

4 2 . 1 7 . 5 3 0 ,  i m p o s e s  c i v i l  l i a b i l i t y  o n  a p e r s o n  who s p o n s o r s  

p o l i t i c a l  a d v e r t i s i n g  w h ic h  c o n t a i n s  i n f o r m a t i o n  t h a t  t h e  p e r s o n  

" s h o u l d  r e a s o n a b l y  b e  e x p e c t e d  t o  k n o w ,  t o  be f a l s e . "  B e ca u s e  

t h i s  s t a n d a r d  w o u ld  a l l o w  f o r  t h e  i m p o s i t i o n  o f  c i v i l  p e n a l t i e s  

o n  p e r s o n s  f o r  t h e  n e g l i g e n t  s p o n s o r s h i p  o f  f a l s e  i n f o r m a t i o n  i n  

a p o l i t i c a l  c a m p a ig n  i t  i s  p r o b a b l y  u n c o n s t i t u t i o n a l  as v i o l a t i v e  

o f  t h e  r i g h t  t o  f r e e d o m  o f  s p e e c h  g u a r a n t e e d  b y  t h e  F i r s t  

Am endm ent o f  th e  U . S .  C o n s t i t u t i o n .  H e n c e ,  t h e  s t a t u t e  s h o u ld  be 

m o d i f i e d  i n  o r d e r  t o  be c o n s t i t u t i o n a l l y  d e f e n s i b l e .

The i n t e n t  o f  t h i s  b r i e f  i s  t o  d e f i n e  t h e  n e c e s s a r y  e l e m e n t s  

o f  a " f a l s e  p o l i t i c a l  a d v e r t i s i n g "  s t a t u t e  s o  a s  t o  w i t h s t a n d  

a t t a c k s  a g a i n s t  i t s  c o n s t i t u t i o n a l i t y .

B e c a u s e  t h e  F i r s t  Am endm ent o f f e r s  i t s  b r o a d e s t  p r o t e c t i o n  

o f  f r e e  s p e e c h  d u r in g  c a m p a ig n s  f o r  p o l i t i c a l  o f f i c e ,  a n y  s t a t u t e  

t h a t  a t t e m p t s  t o  r e g u l a t e  p o l i t i c a l  s p e e c h / p o l i t i c a l  a d v e r t i s i n g  

w i l l  b e  s u b j e c t e d  t o  s t r i c t  j u d i c i a l  s c r u t i n y  i f  i t  i s  

c h a l l e n g e d .  T h e r e f o r e ,  a n y  s u c h  s t a t u t e  m u s t b e  n a r r o w ly  d raw n  

s o  a s  n o t  t o  i n f r i n g e  upon t h i s  f r e e  s p e e c h  r i g h t .

T h is  b r i e f  a t t e m p t s  t o  i d e n t i f y ,  a n a l y z e ,  a n d  d i s c u s s  t h e  

v a r i o u s  i s s u e s  r e l a t e d  t o  f a l s e  r e p r e s e n t a t i o n  i n  e l e c t i o n  

c a m p a i g n s .  T h e r e f o r e ,  t h e  b r i e f  i s  d i v i d e d  i n t o  t h e  f o l l o w i n g

I N T R O D U C T I O N
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f i v e  p a r t s :

P a r t  I b r i e f l y  i d e n t i f i e s  t h e  r e c o m m e n d e d  e l e m e n t s  to b e  

i n c l u d e d  i n  t h e  d r a f t i n g  o f  a c o n s t i t u t i o n a l l y  d e f e n s i b l e  

s t a t u t e .

P a r t  II d i s c u s s e s  t h e  c o n s t i t u t i o n a l  c o n c e r n s  a s s o c i a t e d  

w i t h  p r o h i b i t i o n s  d i r e c t e d  at f a l s e  r e p r e s e n t a t i o n  in e l e c t i o n  

c a m p a i g n s .

P a r t  III e x p l o r e s  t h e  e x i s t i n g  f e d e r a l  a n d  s t a t e  s t a t u t o r y  

a n d  c a s e  l a w  p e r t a i n i n g  to  f a l s e  p o l i t i c a l  a d v e r t i s i n g  s t a t u t e s .

P a r t  I V e x a m i n e s  W a s h i n g t o n  c a s e  l a w  w h i c h  m a y  h a v e  a n  

i m p a c t  o n  a n y  f u t u r e  f a l s e  p o l i t i c a l  a d v e r t i s i n g  s t a t u t e  w h i c h  

m i g h t  b e  d r a f t e d  and a d o p t e d .

Par t V  sets forth a propo sed model s t a tu t e t h at  will be more 

r e a d i l y  d e f e n s i b l e  a g a i n s t  c h a l l e n g e s  t o  i t s  c o n s t i t u t i o n a l  

v a l i d i t y .

P A R T  I 

R E C O M M E N D E D  S T A T U T O R Y  E L E M E N T S

Briefly, the c r uc i al  e l e m e n t s  of a c o n s t i t u t i o n a l  s t a t u t e  

are as follows:

(1) "Actual Malice*1 S t a n d a r d : The statu te  m u s t  be  n a r r o w l y

dr aw n  so that only t h o s e  false statements m a d e  "know i n gl y or with

I
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r e c k l e s s  d i s r e g a r d  to th rir  t r u t h  or f a l s i t y " wil l be p r o s c r i b e d .

(2) B u r d e n  of P r o o f : T h e  s t a t u t e  m u s t  i n c o r p o r a t e  a " c l e a r  

a n d  c o n v i n c i n g " b u r d e n  of p r o o f .

(3) J u d i c i a l  R e v i e w : T h e  s t a t u t e  m u s t  i n c l u d e  a p r o v i s i o n  

f o r  j u d i c i a l  r e v i e w  of a n y  a d m i n i s t r a t i v e  d e c i s i o n  i n v o l v i n g  t he  

s t a t u t e .

(4) O p e r a t i o n a l  D e f i n i t i o n  o f  T e r m s : T o  a v o i d  c h a r g e s  o f  

v a g u e  o r  a m b i g u o u s  w o r d i n g ,  a n d  t o  e n s u r e  t h a t  t h e  s t a t u t e  is 

s u f f i c i e n t l y  n a r r o w l y  d r a w n ,  m a n y  o f  t h e  t e r m s  o f  t h e  s t a t u t e  

s h o u l d  b e  o p e r a t i o n a l l y  d e f i n e d .  F o r  e x a m p l e ,  t e r m s  s u c h  a s  

" s p o n s o r " ,  " p o l i t i c a l  a d v e r t i s e m e n t " ,  " c a n d i d a t e " ,  " k n o w i n g l y " ,  

" r e c k l e s s  d i s r e g a r d " ,  " f a l s e  s t a t e m e n t " ,  e t c .  s h o u l d  b e  

o p e r a t i o n a l l y  d e f i n e d  i n  a d e f i n i t i o n s  s e c t i o n  i m m e d i a t e l y  

p r e c e e d i n g  t h e  t e x t  o f  th e s t a t u t e .

P A R T  I I  

C O N S T I T U T I O N A L  C O N C E R N S - - F R E E  S P E E C H  I S S U E S

T h e  m a j o r  c o n s t i t u t i o n a l  c o n c e r n  w i t h  f a l s e  p o l i t i c a l  

a d v e r t i s i n g  s t a t u t e s  is t h e  f e a r  t h a t  s u c h  s t a t u t e s  i n f r i n g e  u p o n  

t h e  r i g h t  t o  fr ee  s p e e c h  g u a r a n t e e d  b y  t h e  F i r s t  A m e n d m e n t  o f  t h e  

U .  S. C o n s t i t u t i o n .  T h e  l e a d i n g  U n i t e d  S t a t e s  S u p r e m e  C o u r t  c a s e

i
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r e g a r d i n g  First A m e n d m e n t  c o n c e r n s  is N o w  Y o r k  T i m e s  v. S u l l i v a n , 

3 7 6  U. S.  254 (1963).

In N e w  Y o r k T i m e s , a n  e l e c t e d  o f f i c i a l  b r o u g h t  a l i b e l  s u i t  

a g a i n s t  t h e  T i m e s  f o r  p u b l i s h i n g  a n  a r t i c l e  w h i c h  f a l s e l y  

r e p r e s e n t e d  the o f f i c i a l ' s  a c t i o n s  w h i l e  p e r f o r m i n g  h i s  d u t i e s .  

T h e  C o u r t ' s  d i s c u s s i o n  i n  N e w  Y o r k  T i m e s  h a s  b e e n  e x t e n s i v e l y  

q u o t e d  i n  l a t e r  c a s e s  d e a l i n g  m o r e  d i r e c t l y  w i t h  f a l s e  

r e p r e s e n t a t i o n  in e l e c t i o n  c a m p a i g n s .

T h e  S u p r e m e  Court, i n  N e w  Y o r k  T i m e s , s t a t e d  t h a t  f r e e d o m  of 

e x p r e s s i o n  o f  p u b l i c  i s s u e s  i s  a r i g h t  s e c u r e d  b y  t h e  F i r s t  

A m e n d m e n t .  Id. at 269. T h e  C o u r t  f u r t h e r  a d d e d  t h a t  t h i s  r i g h t  

" w a s  f a s h i o n e d  to a s s u r e  u n f e t t e r e d  i n t e r c h a n g e  o f  i d e a s  f o r  t h e  

b r i n g i n g  a b o u t  o f  p o l i t i c a l  a n d  s o c i a l  c h a n g e s . "  I^d. a t  269. 

T h e  C o u r t  r e c o g n i z e d  t h a t  s u c h  " u n f e t t e r e d  i n t e r c h a n g e "  r e q u i r e d  

t h a t  " p u b l i c  d e b a t e  o n  p u b l i c  i s s u e s  s h o u l d  b e  u n i n h i b i t e d ,  

r o b u s t ,  and w i d e - o p e n ,  a n d  t h a t  i t  m a y  w e l l  i n c l u d e  v e h e m e n t ,  

c a u s t i c ,  a n d  s o m e t i m e s  u n p l e a s a n t l y  s h a r p  a t t a c k s  o n  g o v e r n m e n t  

a n d  p u b l i c  o f f i c i a l s . "  Id. a t  270.  In  l i g h t  o f  t h i s  i d e a ,  t h e  

C o u r t  c o n c l u d e d  t h a t  n e i t h e r  f a c t u a l  e r r o r , w h i c h  is i n e v i t a b l e  

i n  f r e e  de b a te , n o r  d e f a m a t o r y  c o n t e n t , w h i c h  i n j u r e s  a p e r s o n ' s  

r e p u t a t i o n ,  a r e  s u f f i c i e n t  t o  r e m o v e  t h e  c o n s t i t u t i o n a l  

p r o t e c t i o n s  fro m s u c h  s t a t e m e n t s .

T h e  C o u r t  f u r t h e r  i n d i c a t e d  t h a t  a n y  r e g u l a t i o n  o r  s t a t u t e  

w h i c h  w o u l d  c o m p e l  t h e  c r i t i c s  o f  o f f i c i a l  c o n d u c t  t o  g u a r a n t e e
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t h e  t r u t h  o f  t h e i r  a s s e r t i o n s  a m o u n t s  t o  s e l f - c e n s o r s h i p  a n d  

c o u l d  lead i n d i v i d u a l s  t o  m a k e  o n l y  t h o s e  s t a t e m e n t s  w h i c h  " s t e e r  

far w i d e r  o f  the u n l a w f u l  z o n e "  t h a n  is n e c e s s a r y ,  t h u s  d a m p e n i n g  

th e  v i g o r  and l i m i t i n g  t h e  v a r i e t y  o f  p u b l i c  d e b a t e .  l_d. at 279.

As a r e s u l t ,  t h e  C o u r t  c o n c l u d e d  t h a t  t h e  c o n s t i t u t i o n a l  

g u a r a n t e e s  re qui re :

. . . a f e d e r a l  r u l e  t h a t  p r o h i b i t s  a p u b l i c  

o f f i c i a l  f r o m  r e c o v e r i n g  d a m a g e s  f o r  a d e f a m a t o r y  
f a l s e h o o d  r e l a t i n g  t o  h i s  o f f i c i a l  c o n d u c t  u n l e s s  he 

p r o v e s  t h a t  t h e  s t a t e m e n t  w a s  m a d e  w i t h  " a c t u a l  

m a l i c e " — th at  is, k n o w l e d g e  t h a t  it w a s  f a l s e  o r  w i t h  
r e c k l e s s  d i s r e g a r d  o f  w h e t h e r  i t  w a s  f a l s e  o r  n o t .

Id. at 280.

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t ,  i n  f u r t h e r  a n a l y z i n g  t h e  

r e a l m  a n d  e x t e n t  o f  t he  f r e e  s p e e c h  r i g h t  in e l e c t i o n  c a m p a i g n s ,  

h a s  h e l d  t h a t  in p r o c e e d i n g s  c o n c e r n i n g  t h e  r e g u l a t i o n  o f  s p e e c h  

d u r i n g  c a m p a i g n s  f o r  p o l i t i c a l  o f f i c e  t h e  c o n s t i t u t i o n a l  

g u a r a n t e e  o f  f r e e d o m  of  s p e e c h  " h a s  i t s  f u l l e s t  a n d  m o s t  u r g e n t  

a p p l i c a t i o n . "  M o n i t o r  P a t r i o t  v. R o y , 4 0 1  U.S. 265 , 2 7 2  (1 9 7 0 ) .  

(See  also: B u c k l e y  v. V a l e o , 4 2 4  U . S .  1 ( 1 9 76 ). )

Ho we v e r ,  the fact t h a t  s p e e c h ,  u t t e r e d  o r  w r i t t e n ,  d u r i n g  a 

c a m p a i g n  f o r  p o l i t i c a l  o f f i c e  i s  g i v e n  b r o a d  c o n s t i t u t i o n a l  

p r o t e c t i o n s ,  d o e s  n o t  m e a n  t h a t  i t  c a n n o t  b e  r e g u l a t e d  i n  a 

c o n s t i t u t i o n a l l y  d e f e n s i b l e  m a n n e r .  T h e  U n i t e d  S t a t e s  S u p r e m e  

C o u r t  h a s  s t a t e d  t h a t  m e r e l y  b e c a u s e  s p e e c h  i s  u s e d  i n  a 

p o l i t i c a l  c o n t e x t  f o r  p o l i t i c a l  e n d s  d o e s  n o t  a u t o m a t i c a l l y  

e n t i t l e  t h a t  s p e e c h  t o  t h e  p r o t e c t i o n  o f  t h e  c o n s t i t u t i o n .
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G a r r i s o n  v . L a . , 3 7 9  U . S .  64 (1 9 6 4  ). T h e  C o u r t  ha s a l s o  r u l e d

t h a t  c a l c u l a t e d  f a l s e h o o d s  fall i n t o  a c l a s s  of  u t t e r a n c e s  w h i c h  

" a r e  n o  e s s e n t i a l  p a r t  of a n y  e x p o s i t i o n  o f  i d e a s ,  and ar e of  

s u c h  s l i g h t  s o c i a l  v a l u e  as a s t e p  t o  t r u t h  t h a t  a n y  b e n e f i t s  

t h a t  m a y  b e d e r i v e d  f r o m  t h e m  is c l e a r l y  o u t w e i g h e d  by the s o c i a l  

i n t e r e s t  i n  o r d e r  a n d  m o r a l i t y . "  C h a p l i n s k y  v. N . H . , 3 1 5  

U . S .  568, 572 (1 9 4 2 ).  (See a l s o ,  G e r t z  v. R o b e r t  W e l c h ,  I n c . , 

4 1 8  U. S.  423 (1 979)) .

T h e  S u p r e m e  Co u r t ,  in r e l y i n g  o n  C h a p l i n s k y , f u r t h e r  r u l e d  

i n  G a r r i s o n  t h a t  k n o w i n g l y  f a l s e  s t a t e m e n t s  a n d  f a l s e  s t a t e m e n t s  

m a d e  i n  r e c k l e s s  d i s r e g a r d  o f  t h e  t r u t h ,  d o  n o t  e n j o y  

c o n s t i t u t i o n a l  p r o t e c t i o n .  G a r r i s o n , 3 7 9  U . S .  a t  75.

T h e  b a s i c  p r e m i s e  p o s i t e d  in N e w  Y o r k  T i m e s  a n d  i t s  p r o g e n y  

c a n  a l s o  b e  e x p l a i n e d  an d p e r h a p s  m o r e  e a s i l y  u n d e r s t o o d  t h r o u g h  

a b r i e f  a n a l y s i s  o f  w h a t  i s  c o m m o n l y  r e f e r r e d  t o  a s  t h e  

O v e r b r e a d t h  D o c t r i n e .

U n d e r  t h i s  d o c t r i n e ,  w h i c h  f i n d s  a p p l i c a t i o n  w h e n  F i r s t  

A m e n d m e n t  i n t e r e s t s  a r e  at s t a k e ,  t h e  c o u r t s  m a y  i n v a l i d a t e  a 

s t a t u t e  t h a t  p r i m a r i l y  r e g u l a t e s  u n p r o t e c t e d  e x p r e s s i o n  i f  t h e  

s t a t u t e  a l s o  r e a c h e s  p r o t e c t e d  e x p r e s s i o n  i n  t h e  p r o c e s s .  Thu s,  

t h e  d o c t r i n e  r e c o g n i z e s  t h a t  d e s p i t e  a n y  l e g i t i m a t e  s t a t e  

i n t e r e s t  i n v o l v e d ,  t h e  c h i l l i n g  e f f e c t  o n  p r o t e c t e d  e x p r e s s i o n  is 

t o o  h i g h  a p r i c e  t o  p a y  w h e n  t h e  r e g u l a t o r y  s c h e m e  h a s  n o t  b e e n  

n a r r o w l y  d r a w n .  (See: M a l c h o w ,  T h e  U s e  o f  A d v e r s e  P u b l i c i t y  t o

I
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R e g u l a t e  C o m p a i g n  S p e e c h , 12 P a e . L . J .  811 (J. 9 8 1 ) ;  N o t e ,  T h e

F i r s t  A m e n d m e n t  O v e r b r e a d t h  D o c t r i n e , 33 H a r v . L . R c v .  8 4 4  ( 1 9 7 0 ) .

T h e r e f o r e ,  a n y  f a l s e  p o l i t i c a l  a d v e r t i s i n g  s t a t u t e  t h a t  h a s  

a p o t e n t i a l  f o r  i m p r o p e r  a p p l i c a t i o n  a n d  w h i c h  p o s e s  a 

s i g n i f i c a n t  l i k e l i h o o d  o f  d e t e r r i n g  i m p o r t a n t  F i r s t  A m e n d m e n t  

s p e e c h  m a y  b e  d e c l a r e d  u n c o n s t i t u t i o n a l  o n  i t s  f a c e  u n d e r  the 

o v e r b r e a d t h  d o c t r i n e .  T h u s ,  e v e n  t h o u g h  t h e  s t a t u t e  m a y  n o t  be 

i n v a l i d  a s  a p p l i e d  to t h e  p a r t i e s  b e f o r e  t h e  c o u r t ,  it m a y  still  

b e  i n v a l i d a t e d  b a s e d  e n t i r e l y  u p o n  a n  a n a l y s i s  o f  i t s  l a n g u a g e  

a n d  p o t e n t i a l  a p p l i c a t i o n .

I n  s u m m a t i o n ,  t h e  r e g u l a t i o n  o f  f a l s e  s t a t e m e n t s  i n  

p o l i t i c a l  a d v e r t i s i n g  i s  c o n s t i t u t i o n a l ,  b u t  a n y  a t t e m p t  t o  

r e g u l a t e  s p e e c h  in a p o l i t i c a l  c a m p a i g n  m u s t  b e  n a r r o w l y  d r a w n  so 

a s  t o  p r o h i b i t  o n l y  c o n s t i t u t i o n a l l y  u n p r o t e c t e d  s p e e c h . I f  t h e  

a d o p t e d  s t a t u t e  c a n  b e  s e e n  t o  i n f r i n g e  in t h e  s l i g h t e s t  m a n n e r  

o n  c o n s t i t u t i o n a l l y  p r o t e c t e d  s p e e c h ,  t h e  l e s s o n  o f  t h e  

o v e r b r e a d t h  d o c t r i n e  a n d  t h e  N e w  Y o r k  T i m e s  et .  a l .  c a s e  l a w  

a n a l y s i s ,  is t h a t  t he  s t a t u t e  w i l l  b e  r u l e d  u n c o n s t i t u t i o n a l  o n  

i t s  f a c e  as v i o l a t i v e  o f  t h e  F i r s t  A m e n d m e n t .

P A R T  I I I  

P a r t  III w i l l  d i s c u s s  e x i s t i n g  f e d e r a l  a n d  s t a t e  s t a t u t o r y  

a n d  c a s e  l a w  w h i c h  g e n e r a l l y  s u p p o r t s  t h e  p r o p o s i t i o n  t h a t  

a t t e m p t s  t o  r e g u l a t e  t h e  n e g l i g e n t  p u b l i c a t i o n  o f  f a l s e
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F E D E R A L  A M D  S T A T E  L A W

1. Fe d e ra l L e g i s l a t i o n  an d S t a t u t o r y  Law.

In 1 9 7 5 ,  C o n g r e s s  p a s s e d  l e g i s l a t i o n  w h i c h  p r o h i b i t e d  

f a l s e l y  a t t r i b u t e d  c a m p a i g n  s t a t e m e n t s  a n d  o t h e r  f a l s e  

r e p r e s e n t a t i o n s  in  f e d e r a l  e l e c t i o n s .  1 8  U . S . C . A .  §6 1 7 .  

H o w e v e r ,  a y e a r l at e r  t hi s s a m e  l e g i s l a t i o n  w a s  r e p e a l e d .

A c o m p r e h e n s i v e  S e n a t e  b i l l  w a s  a l s o  i n t r o d u c e d  i n  1 9 7 4 ,  b u t  

n o t  e n a c t e d ,  w h i c h  w o u l d  h a v e  o u t l a w e d  t h e  d e l i b e r a t e  c o m m i s s i o n  

o f  c e r t a i n  a c t s  i n c l u d i n g :  p l a c i n g  m i s l e a d i n g  a d v e r t i s e m e n t s  i n

t h e  m e d i a ,  a n d  m a k i n g  f a l s e  s t a t e m e n t s  o f  m a t e r i a l  f a c t  a b o u t  

c a n d i d a t e s .  ( S e e :  S. 3 2 6 1 ,  9 3 d  C o n g . ,  2nd Sess. §20 ( 1 9 7 4 ) ) .

A p p a r e n t l y ,  the f e d e r a l  g o v e r n m e n t  h a s  e i t h e r  m i s g i v i n g s  a s  t o  

t h e  n e c e s s i t y  o r  m i s g i v i n g s  a s  t o  t h e  c o n s t i t u t i o n a l i t y  o f  s u c h  a 

r e g u l a t o r y  scheme.

2. F e d e r a l  C a s e  L a w

I n  the f e d e r a l  courts, t h e  r e g u l a t i o n  o f  c a m p a i g n  s p e e c h  h a s  

r e c e i v e d  sc an t a t t e n t i o n .  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  i t s e l f  

h a s  n e v e r  d i r e c t l y  a d d r e s s e d  t h e  v a l i d i t y  o f  s t a t e  s t a t u t e s  

p r o h i b i t i n g  f a l s e  r e p r e s e n t a t i o n s  i n  c a m p a i g n  sp e ec h.  H o w e v e r ,  

t h e r e  a r e  t h r e e  c a s e s  t h a t  a r e  u s e f u l  i n  t h i s  a n a l y s i s .

I n  t h e  f i r s t  c a s e ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t ,  i n  

a f f i r m i n g  t h a t  t h e  g o v e r n m e n t  h a s  a l e g i t i m a t e  i n t e r e s t  i n

i n f o r m a t i o n  i n  p o l i t i c a l  c a m p a i g n s  i s  p r o b a b l y  u n c o n s t i t u t i o n a l .



r e g u l a t i n g  d e c e p t i v e  c o m m e r c i a l  a d v e r t i s i n g , w a s  a l s o  q u i c k  t o  

e m p h a s i z e  t h a t  w h e n  s p e e c h  c o n t a i n s  ideas , it m a y  b e  p r o t e c t e d  

" e v e n  if it c o n t a i n s  i n a c c u r a t e  a s s e r t i o n s  o f  f a c t . "  V i r g i n i a  

S t .  B d . o f  P h a r m a c y  v. V i r g i n i a  C i t i z e n s  C o n s u m e r  C o u n c i l ,  I n c . , 

4 2 5  U. S.  748, 78 0 (1976) ( S t e w a r t ,  J . ,  c o n c u r r i n g ) .

T h e  i n f e r e n c e  to  b e  d r a w n  i s  t h a t  i f  f r e e  s p e e c h  c o n c e r n s  

c a n  o v e r r i d e  c o m p e l l i n g  s t a t e  i n t e r e s t s  in t h e  c o m m e r c i a  1 

a d v e r t i s i n g  re alm, t h e n  a t  l e a s t  an e q u a l  l e v e l , a n d  p r e s u m a b l y  a 

g r e a t e r  l e v e l ,  of " i n a c c u r a t e  a s s e r t i o n s  o f  f a c t "  w i l l  b e  

c o n s t i t u t i o n a l l y  p r o t e c t e d  i n  t h e  p o l i t i c a l  a d v e r t i s i n g  r e a l m .  

T h i s  is e s p e c i a l l y  t r u e  in l i g h t  o f  t h e  h o l d i n g s  i n  t h e  M o n i t o r  

P a t r i o t  a n d  B u c k l e y  c a s e s  w h i c h  s t a t e  t h a t  t h e  F i r s t  A m e n d m e n t  

h a s  i t s  b r o a d e s t  a p p l i c a t i o n  a n d  f u l l e s t  p r o t e c t i o n  i n  t h e  

p o l i t i c a l  a re na .

T h e  s e c o n d  c a s e ,  V a n a s c o  v. S c h w a r t z , 4 0 1  F. S u p p .  8 7  

( S . D . N . Y .  1 9 7 5 ) ,  a f f 1 d m e m .  , 4 2 3  U . S .  1 0 4 1  (1976), is th e o n l y  

f e d e r a l  c a s e  w h i c h  d i r e c t l y  d i s c u s s e s  t h e  f a l s e  r e p r e s e n t a t i o n  

i s s u e  in a p o l i t i c a l  c a m p a i g n  c o n t e x t .  I t  is t h e  d e f i n i t i v e  c a s e  

o n  t h e  i s s u e  o f  r e g u l a t i o n  o f  f a l s e  r e p r e s e n t a t i o n s  i n  a 

p o l i t i c a l  cam pa ig n.  T h e  c a s e  is a l s o  i m p o r t a n t  b e c a u s e  t h e  N e w  

Y o r k  s t a t u t e  and s t a t u t o r y  p u r p o s e  i n v o l v e d  in t h e  c a s e  are v e r y  

s i m i l a r  t o  t h e  p r o v i s i o n s  a n d  p u r p o s e  o f  t h e  c u r r e n t  W a s h i n g t o n  

p o l i t i c a l  a d v e r t i s i n g  s t a t u t e ,  R C W  4 2 . 1 7 . 5 3 0 .

In V a n a s c o , a U. S. D i s t r i c t  C o u r t  d e c i s i o n ,  t w o  c a n d i d a t e s
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f o r  p u b l i c  o f f i c e  a t t e m p t e d  t o  h a v e  s e c t i o n s  of N e w  Y o r k ' s  F a i r  

C a m p a i g n  C o d e  d e c l a r e d  u n c o n s t i t u t i o n a l  o n  g r o u n d s  t h a t  t h e  

s e c t i o n s  v i o l a t e d  t h e  F i r s t  A m e n d m e n t ' s  r i g h t  t o  f r e e d o m  o f  

s p e e c h .  T he  c h a l l e n g e d  s e c t i o n s  p r o h i b i t e d :

1. A t t a c k s  on a c a n d i d a t e  b a s e d  o n  r a c e ,  se x, r e l i g i o n  o r  

e t h n i c  b a c k g r o u n d ;

2. M i s r e p r e s e n t a t i o n  .of a c a n d i d a t e ' s  q u a l i f i c a t i o n s ,  

i n c l u d i n g  p e r s o n a l  v i l i f i c a t i o n ,  c h a r a c t e r  d e f a m a t i o n ,  w h i s p e r i n g  

c a m p a i g n s ,  l i b e l ,  s l a n d e r ,  o r  s c u r r i l o u s  a t t a c k s  o n  a n y  

c a n d i d a t e ,  h i s  or h e r  staff , o r  p e r s o n a l  o r  f a m i l y  l i f e ,  m i s u s e  

o f  t i t l e  o r  m i s u s e  of the p h r a s e  " r e - e l e c t . "

3. M i s r e p r e s e n t a t i o n  o f  a n y  c a n d i d a t e ' s  p o s i t i o n ,  i n c l u d i n g  

m i s r e p r e s e n t a t i o n  of p o l i t i c a l  i s s u e s  o r  v o t i n g  r e c o r d ,  u s e  o f  

f a l s e  o r  m i s l e a d i n g  q u o t a t i o n s  o r  a t t r i b u t i n g  a p a r t i c u l a r  

p o s i t i o n  t o  a c a n d i d a t e  s o l e l y  b y  v i r t u e  o f  a c a n d i d a t e ' s  

m e m b e r s h i p  in an o r g a n i z a t i o n ;  a n d

4. M i s r e p r e s e n t a t i o n  o f  a n y  c a n d i d a t e ' s  p a r t y  a f f i l i a t i o n  

o r  p a r t y  e n d o r s e m e n t  b y  p e r s o n s  o r  o r g a n i z a t i o n s ,  i n c l u d i n g  u s e  

o f  d o c t o r e d  p h o t o g r a p h s  o r  w r i t i n g  o r  f r a u d u l e n t  o r  u n t r u e  

e n d o r s e m e n t s .  [ N e w  Y o r k  F a i r  C a m p a i g n  C o d e ,  

S e c .  6 2 0 1 . 1 ( c ) ( d ) ( e )  (f ) ] .

E n f o r c e m e n t  of t h i s  c o d e  w a s  v e s t e d  in  t h e  N e w  Y o r k  S t a t e  

B o a r d  o f  E l e c t i o n s .  T h i s  a d m i n i s t r a t i v e  b o a r d  c o u l d  h e a r  

c o m p l a i n t s ,  i s s u e  f i n d i n g s ,  l e v y  f i n e s ,  a n d  i n i t i a t e  j u d i c i a l
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p r o c e e d i n g s  to  e n f o r c e  its o r de rs .

In a d e c i s i o n  a f f i r m e d  w i t h o u t  o p i n i o n  b y  the  U n i t e d  S t a t e s  

S u p r e m e  C o u r t ,  t h e  t h r e e - j u d g e  p a n e l  h e l d  t h a t  t h e  c o d e  d i d  

v i o l a t e  the F i r s t  A m e n d m e n t  b e c a u s e  the s e c t i o n s  t h a t  d e a l t  w i t h  

m i s r e p r e s e n t a t i o n  w e r e  u n c o n s t i t u t i o n a l l y  o v e r b r o a d  and va gue. 

T h e  c o u r t  f o u n d  t h a t  t h e  c o d e  c r e a t e d  a " s u b s t a n t i a l  c h i l l "  on 

p r o t e c t e d  F i r s t  A m e n d m e n t .s p e e c h  b e c a u s e  t h e  N e w  Y o r k  T i m e s  

" a c t u a l  m a l i c e "  s t a n d a r d  w a s  n o t  i n c o r p o r a t e d  i n t o  t h e  c o d e .  

Id .  a t  95. T h e  D i s t r i c t  Cou rt  f o u n d  t h a t  t h e  E l e c t i o n  B o a r d  ha d 

p e n a l i z e d  V a n a s c o  m e r e l y  b e c a u s e  h e  " m i s r e p r e s e n t e d "  h i s  p a r t y  

e n d o r s e m e n t .  B e c a u s e  t h e r e  w a s  n o  f i n d i n g  t h a t  t h e  

m i s r e p r e s e n t a t i o n  w a s  d e l i b e r a t e  o r  t h a t  i t  w a s  m a d e  w i t h  

k n o w l e d g e  o f  i t s  f a l s i t y  o r  w i t h  r e c k l e s s  d i s r e g a r d  o f  th e  truth, 

t h e  C o u r t  h e l d  t h a t  t h e  c o d e  w a s  u n c o n s t i t u t i o n a l l y  a p p l i e d  to 

V a n a s c o .

O n  the b a s i s  o f  t h e  V a n a s c o  a n d  N e w  Y o r k  T i m e s  h o l d i n g s ,  it 

i s  q u i t e  e v i d e n t  t h a t  t h e  f e d e r a l  c o u r t s  f e e l  t h a t  " v i g o r o u s  and 

o p e n  d e b a t e  o n  p u b l i c  i s s u e s  in p o l i t i c a l  c a m p a i g n s  r e q u i r e s  th at  

i n n o c e n t  m i s s t a t e m e n t  a n d  n e g l i g e n t  f a l s e h o o d  b e  p r o t e c t e d . " 

M a l c h o w ,  T h e  U s e  o f A d v e r s e  P u b l i c i t y  t o  R e g u l a t e  C a m p a i g n  

S p e e c h , 12 P a c . L . J .  8 1 1 ,  8 4 2  ( 1 9 8 1 ) .  ( S e e  a l s o :  J. N o w a k ,

R., R o t u n d a  & J.  Y o u n g ,  C o n s t i t u t i o n a l  L a w  7 8 1 - 7 8 2  ( 1 9 7 8 ) ) .  In 

o t h e r  wo r d s ,  t h e  V a n a s c o / N e w  Y o r k  T i m e s  h o l d i n g s  m a n d a t e ,  a t  a 

m i n i m u m ,  t h a t  o n l y  t h a t  s p e e c h  u t t e r e d  o r  p r i n t e d  w i t h  k n o w l e d g e
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o f  its f a l s i t y  or w i t h  r e c k l e s s  d i s r e g a r d  of its t r u t h f u l n e s s  is 

c o n s t i t u t i o n a l l y  u n p r o t e c t e d  s p e e c h .  T h e r e f o r e ,  a n y  s t a t u t e  or 

r e g u l a t i o n  t h a t  a t t e m p t s  t o  p r o h i b i t  s p e e c h  t h a t  c o n t a i n s  

f a l s e h o o d s  w h i c h  ar e n e g l i g e n t l y  m a d e  d u r i n g  a p o l i t i c a l  c a m p a i g n  

w o u l d  be u n c o n s t i t u t i o n a l  o n  i t s  face.

T h e  V a n a s c o  C o u r t  a l s o  m a d e  t w o  o t h e r  s i g n i f i c a n t  f i n d i n g s  

w i t h  r e s p e c t  to  o t h e r  c o n s t i t u t i o n a l l y  r e q u i r e d  e l e m e n t s  o f  a 

f a l s e  r e p r e s e n t a t i o n  s t a t u t e .

First, the C o u r t  e x p r e s s e d  c o n c e r n  t h a t  t h e  N e w  Y o r k  C o d e  

d i d  n o t  p r o v i d e  f o r  j u d i c i a l r e v i e w  o f  a n  E l e c t i o n  B o a r d ’s 

d e c i s i o n  or the p e n a l t y  i t  i m p o s e d .

Sec on d,  t h e  C o u r t  e x p r e s s e d  c o n c e r n  t h a t  t h e  s t a n d a r d  o f  

p r o o f  u s e d  b y  t h e  B o a r d  f o r  a n y  v i o l a t i o n s  o f  t h e  c o d e  n e e d e d  

o n l y  t o  b e  b a s e d  u p o n  a f i n d i n g  o f  " s u b s t a n t i a l  e v i d e n c e . "  

B e c a u s e  o f  t h e  " h i g h  d e g r e e  o f  p r o t e c t i o n "  a f f o r d e d  b y  t h e  N e w  

Y o r k  T i m e s  r u l e ,  t h e  C o u r t  c o n c l u d e d  t h a t  t h e  f a l s i t y  o f  t h e  

s t a t e m e n t s  c o m p l a i n e d  o f  s h o u l d  b e  p r o v e n  b y  " c l e a r  a n d  

c o n v i n c i n g "  e v i d e n c e .  V a n a s c o , 4 0 1  F. S u p p .  a t  99 ( E m p h a s i s  

s u p p l i e d ) .  In N e w  Y o r k  T i m e s , t h e  C o u r t  f o u n d  t h a t  t h e  p l a i n t i f f  

b e a r s  t h e  b u r d e n  o f  p r o v i n g  t h e  v i o l a t i o n  w i t h  " c o n v i n c i n g  

c l a r i t y . "  N e w  Y o r k  T i m e s , 3 7 6  U . S .  a t  2 8 5 - 2 8 6 .

Th e las t f e d e r a l  c a s e  i s  S t .  A m a n t  v. T h o m p s o n , 3 9 0  U . S .  72 7 

( 1 9 6 8 ) .  In St. A m a n t , a c a n d i d a t e  f o r  p o l i t i c a l  o f f i c e  f a l s e l y  

c h a r g e d  a n o t h e r  p u b l i c  o f f i c i a l  w i t h  c r i m i n a l  c o n d u c t  d u r i n g  a
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t e l e v i s i o n  i n t e r v i e w .  T h e  C o u r t ,  r e l y i n g  in its o p i n i o n  o n  t h e  

N e w  Y o r k  T i m e s  s t a n d a r d ,  r u l e d  t h a t  " r e c k l e s s  d i s r e g a r d "  c a n n o t  

b e  s h o w n  b y  p r o o f  o f  m e r e  n e g l i g e n c e ;  in o r d e r  to f i n d  r e c k l e s s  

d i s r e g a r d  " t h e r e  m u s t  b e  s u f f i c i e n t  e v i d e n c e  t o  p e r m i t  t h e  

c o n c l u s i o n  that t h e  d e f e n d a n t  in f a c t  e n t e r t a i n e d  s e r i o u s  d o u b t s  

a s  t o  t h e  t r u t h  o f  h i s  p u b l i c a t i o n .  P u b l i s h i n g  w i t h  s u c h  d o u b t s  

s h o w s  r e c k l e s s  d i s r e g a r d  for. t r u t h  o r  f a l s i t y  a n d  d e m o n s t r a t e s  

a c t u a l  m a l i c e . "  JId. a t  731 .

O n c e  a g a i n ,  t h e  C o u r t  h e l d  t h a t  p r o o f  t h a t  a p o l i t i c a l  

c a n d i d a t e  " n e g l i g e n t l y "  m a d e  f a l s e  s t a t e m e n t s  d o es  n o t  m e e t  t h e  

N e w  Y o r k  T i m e s  s t a n d a r d  a n d  t h a t  a s t a t u t e  w h i c h  w o u l d  i m p o s e  

l i a b i l i t y  for s u c h  n e g l i g e n t  f a l s e h o o d s  is u n c o n s t i t u t i o n a l .

T h e  c ou rt ,  in  St. A m a n t , a l s o  m a d e  an i m p o r t a n t  r u l i n g  w i t h  

r e g a r d  t o  t h e  " s u b j e c t i v e  i n t e n t "  o f  t h e  d e f e n d a n t  as a d e f e n s e  

in  a d e f a m a t i o n  c a s e .  T h e  C o u r t  h e l d  t h a t  a d e f e n d a n t  c a n n o t  

" a u t o m a t i c a l l y  i n s u r e  a f a v o r a b l e  v e r d i c t  b y  t e s t i f y i n g  t h a t  h e  

p u b l i s h e d  w i t h  a b e l i e f  t h a t  t h e  s t a t e m e n t s  w e r e  t r u e .  T h e  

f i n d e r  o f  f a c t  m u s t  d e t e r m i n e  w h e t h e r  t h e  p u b l i c a t i o n  w a s  i n d e e d  

m a d e  in g o o d  f a it h. " Id. a t  732.

T h u s ,  a p o l i t i c a l  c a n d i d a t e  i s  n o t  e n t i t l e d  t o  a f a v o r a b l e  

r u l i n g  b y  m e r e l y  s t a t i n g  t h a t  h e  " b e l i e v e d  h i s  s t a t e m e n t s  w e r e  

t r u e . "  A  c a n d i d a t e ' s  s u b j e c t i v e  i n t e n t  o r  s u b j e c t i v e  b e l i e f  w h e n  

u t t e r i n g  o r  p u b l i s h i n g  f a l s e  s t a t e m e n t s  i s  n o t  c o n c l u s i v e .  

R a t h e r ,  t h e  t r i e r  o f  f a c t  i s  e n t i t l e d  to  d e c i d e  w h e t h e r ,  g i v e n
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t h e  s u r r o u n d i n g  f a c t s  a n d  c i r c u m s t a n c e s ,  t h e  f a l s e  s t a t e m e n t s  

w e r e  m a d e  " k n o w i n g l y "  or w i t h  " r e c k l e s s  d i s r e g a r d "  o f  t h e  tr ut h.

In s u m m a t i o n ,  t h e  e x i s t i n g  f e d e r a l  c a s e  l a w  s u p p o r t s  t h e  

c o n c l u s i o n  in Par t I t h a t  " a c t u a l  m a l i c e " ,  a c l e a r  and c o n v i n c i n g  

s t a n d a r d  of p r o o f ,  a n d  j u d i c i a l  r e v i e w  e l e m e n t s  m u s t  be  p r e s e n t  

in a c o n s t i t u t i o n a l l y  d e f e n s i b l e  s t a t u t e .

B. State Law

1. I n t r o d u c t i o n

A l t h o u g h  the v a s t  m a j o r i t y  o f  s t a t e s  h a v e  s t a t u t e s  w h i c h  a t t e m p t  

t o  r e g u l a t e  c a m p a i g n  p r a c t i c e s  in o n e  w a y  o r  a n o t h e r ,  t h e r e  a r e  

1 9  s t a t e s  t h a t  h a v e  s t a t u t e s  w h i c h  d e a l  d i r e c t l y  w i t h  f a l s e  

r e p r e s e n t a t i o n  d u r i n g  a n  e l e c t i o n  c a m p a i g n .  O f  t h e s e  19 s t a t e s ,  

s o m e  h a v e  a m o r e  c o m p r e h e n s i v e  s c h e m e  t h a n  d o  o t h e r s .

The r e m a i n d e r  o f  t h e  s t a t e s  w h i c h  h a v e  s t a t u t e s  r e l a t e d  t o  

f a i r  c a m p a i g n  p r a c t i c e s  g e n e r a l l y  h a v e  e i t h e r  a " v o l u n t a r y  c o d e  

o f  c o n du ct"  or r e q u i r e  o n l y  t h a t  a n y  p o l i t i c a l  a d v e r t i s e m e n t  o r  

o t h e r  c a m p a i g n  l i t e r a t u r e  c o n t a i n  t h e  n a m e  a n d  a d d r e s s  of  the  

c a n d i d a t e  a n d / o r  g r o u p  s p o n s o r i n g  s u c h  m a t e r i a l s .  T h e s e  l a t t e r  

s t a t u t e s ,  w h i c h  ca n b e  c o l l e c t i v e l y  e n t i t l e d  " A n o n y m o u s  P o l i t i c a l  

A d v e r t i s i n g  P r o h i b i t e d " ,  o s t e n s i b l y  p r o v i d e  t h a t  " k n o w i n g l y "  

f a l s e  s t a t e m e n t s  p e r t a i n i n g  t o  a n y  c a n d i d a t e  o r  a n y  o t h e r  

e l e c t i o n  m a t t e r  a r e  c o n s t i t u t i o n a l l y  p r o t e c t e d  s o  l o n g  as t h e
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s p o n s o r i n g  p e r s o n  o r  p a r t y  i s  i d e n t i f i e r ]  in t h e  s t a t e m e n t ,  

a d v e r t i s e m e n t ,  p o s t e r ,  etc.

It is not n e c e s s a r y  to d i s c u s s  t h e  c o n s t r u c t i o n  o r  v a l i d i t y  

o f  t h e s e  " A n o n y m o u s  A d v e r t i s i n g "  s t a t u t e s .  It is s u f f i c i e n t  to 

p o i n t  o u t  t h a t  t h e y  e x i s t  and t h a t  a n y  f u t u r e  p o l i t i c a l  c a n d i d a t e  

in t h e  S t a t e  of W a s h i n g t o n  w h o  m i g h t  c h a l l e n g e  W a s h i n g t o n ' s  m o r e  

c o m p r e h e n s i v e  s t a t u t e  w o u l d  u n q u e s t i o n a b l y  a r g u e  t h a t  the m o r e  

l i m i t e d  " A n o n y m o u s  A d v e r t i s i n g "  s t a t u t e s  a r e  in b e t t e r  c o n s o n a n c e  

w i t h  e s t a b l i s h e d  f r e e  s p e e c h  r i g h t s .

2. S t a t e  s t a t u t e s

T a b l e  A  i s  a s t a t u t e  c h a r t  w h i c h  a t t e m p t s  t o  l i s t  a n d  

b r i e f l y  e x p l a i n  t h e  s t a t u t e s  i n  t h e  1 9  s t a t e s  w h i c h  p r o s c r i b e  

" f a l s e  r e p r e s e n t a t i o n . "  S o m e  o f  t h e s e  s t a t u t e s  a r e  m o r e  

c o m p r e h e n s i v e  t h a n  o t h e r s .  T h e  f o l l o w i n g  i s  a n  a t t e m p t  to  

c a t e g o r i z e  t h e s e  f a l s e  r e p r e s e n t a t i o n  s t a t u t e s :

(1) F a l s e  R e p r e s e n t a t i o n s  S t a t u t e : T h e  m o s t  t y p i c a l  s t a t u t e

is  o n e  w h i c h  b r o a d l y  p r o h i b i t s  a p e r s o n  f r o m  k n o w i n g l y  p u b l i s h i n g  

a f a l s e  r e p r e s e n t a t i o n  p e r t a i n i n g  t o  a n y c a n d i d a t e  o r  a n ^  

e l e c t i o n  m a t t e r ,  w h i c h  is i n t e n d e d  t o  a f f e c t  v o t i n g  a t  a n  

e l e c t i o n .

T h e r e  a r e  t h r e e  l e s s e r  or  m o r e  l i m i t e d  c l a s s e s  o f  s t a t u t e s  

w h i c h  c a n  b e  c h a r a c t e r i z e d  as f o l l o w s :
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I

(a) D e f a m a t i o n  S t a t u t e : T h i s  t y p o  o f  s t a t u t e  p r o s c r i b e ;

o n l y  t h e  p u b l i c a t i o n  o f  fals e i n f o r m a t i o n  w h i c h  m i g h t  d e f a m e  or 

i n j u r e  the o t h e r  c a n d i d a t e .

(b) F r a u d u 1 e n t / F a  1 se E n d o r s e m e n t  S t a t u t e : T h i s  t y p e  of

s t a t u t e  p r o s c r i b e s  o n l y  t h o s e  s t a t e m e n t s  w h i c h  f a l s e l y  a t t r i b u t e  

a n  e n d o r s e m e n t  b y  s o m e o n e  or s o m e  g r o u p .

(c) F a l s e  R e p r e s e n t a t i o n  o f  I n c u m b e n c y ;  T h i s  t y p e  o f  

s t a t u t e  p r o s c r i b e s  o n l y  f a l s e  c l a i m s  o f  i n c u m b e n c y .

B e c a u s e  a T y £ e _ j L  s t a t u t e  b r o a d l y  p r o h i b i t s  a f a l s e  

r e p r e s e n t a t i o n  o f  a n y  k i n d  p e r t a i n i n g  t o  a n y  c a n d i d a t e  or 

e l e c t i o n  m a t t e r ,  it a l s o  i n c l u d e s  t h e  p r o s c r i p t i o n s  in  s t a t u t e  

t y p e s  ( a ) ,  ( b )  a n d  ( c ) .  O n l y  1 2  o f  t h e  1 9  s t a t e s  h a v e  t h e  

c o m p r e h e n s i v e - t y p e  s t a t u t e .  T h e  t y p e  o f  s t a t u t e  e a c h  s t a t e  h a s  

is r e f l e c t e d  in th e t h i r d  c o l u m n  o f  T a b l e  A.

T h e  r e m a i n i n g  t h r e e  c o l u m n s  l i s t e d  i n  T a b l e  A a r e  M e n t a l

C u l p a b i l i t y , B u r d e n  o f P r o o f , a n d  P e n a l t y  P r o v i s i o n . T h e  M e n t a l  

C u l p a b i l i t y  c o l u m n  s h o w s  t h e  s t a t u t o r y  s t a n d a r d  r e q u i r e d  t o  

c o n v i c t  a n d / o r  f in d c i v i l  l i a b i l i t y  f o r  a v i o l a t i o n .

T h e  B u r d e n  o f  P r o o f  c o l u m n  s h o w s  t h e  s t a n d a r d  o f  p r o o f  

r e q u i r e d  o f  t h e  p l a i n t i f f  o r  p r o s e c u t o r  i n  o r d e r  t o  c o n v i c t

a n d / o r  find c i v i l  l i a b i l i t y  for a v i o l a t i o n .

T h e  P e n a l t y  P r o v i s i o n  c o l u m n  l i s t s  t h e  c i v i l  a n d / o r  c r i m i n a l  

p e n a l t i e s  w h i c h  c a n  b e  i m p o s e d  f or  a v i o l a t i o n  o f  t h e  s t a t u t e .

T h e  f o l l o w i n g  e x a m p l e s  a r e  i n t e n d e d  t o  a s s i s t  t h e  r e a d e r  in
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M i s s i s s i p p i : a t y p e  (a) s t a t u t e ,  p r o h i b i t s  o n l y  t h e

u t t e r i n g  or p u b l i c a t i o n  o f  f a l s e  s t a t e m e n t s  i n t e n d e d  t o  d e f a m e  an 

o p p o s i n g  c a n d i d a t e .  H o w e v e r ,  th e  v i o l a t i o n  m u s t  b e  " w i l f u l l y  an d 

klI2^A.!222X.I * n orc^er t o  s u b j e c t  t h e  c a n d i d a t e  t o  a c r i m i n a l  

m i s d e m e a n o r  c h a r g e .

FI o r i d a : a type (b) s t a t u t e  p r o h i b i t s  o n l y  t h e  f r a u d u l e n t

o r  f a l s e  r e p r e s e n t a t i o n  t h a t  a c a n d i d a t e  is e n d o r s e d  b y  a 

p a r t i c u l a r  p e r s o n  o r  g r o u p .  H o w e v e r  , t h e  v i o l a t i o n  m u s t  b e  

"w i l l f u l l " i n  o r d e r  to s u b j e c t  t h e  c a n d i d a t e  to a c i v i l  p e n a l t y .

M i c h i g a n : a t y p e  (c) s t a t u t e ,  p r o h i b i t s  o n l y  t h e  f a l s e

r e p r e s e n t a t i o n  t h a t  a c a n d i d a t e  i s  an i n c u m b e n t  w h e n  i n  f a c t  h e  

is not.  A n y  v i o l a t i o n  o f  t h i s  s t a t u t e  i s  a m i s d e m e a n o r . N o t e  

t h a t  t h e r e  i s  n o  m e n t a l  c u l p a b i l i t y  e l e m e n t  i n c l u d e d  i n  t h i s  

s t a t u t e ;  r a t h e r  the s t a t u t e  s i m p l y  s t a t e s  t h a t  a n y  c a n d i d a t e  w h o  

r e p r e s e n t s  h i m s e l f  as a n  i n c u m b e n t  w h e n  in f a c t  h e  i s  n o t ,  s h a l l  

b e  g u i l t y  of a m i s d e m e a n o r .

O r e g o n : a ty pe  (1) s t a t u t e  b r o a d l y  p r o h i b i t s  a p e r s o n  f r o m

p u b l i s h i n g  a n y  l e t t e r ,  a d v e r t i s e m e n t ,  e t c . ,  w h i c h  c o n t a i n s  a 

f a l s e  s t a t e m e n t  o f  m a t e r i a l  f a c t  r e l a t i n g  t o  a n y  c a n d i d a t e .  

H o w e v e r ,  t h e  v i o l a t i o n  m u s t  b e  m a d e  w i t h  "k n o w l e d g e  o r  w i t h  

r e c k l e s s  d i s r e g a r d "  t h a t  t h e  p u b l i c a t i o n  c o n t a i n s  a f a l s e  

s t a t e m e n t ,  a n d  i n  o r d e r  f o r  t h e  p l a i n t i f f  t o  p r e v a i l ,  h e  m u s t  

s h o w  b y  "c l e a r  a n d  c o n v i n c i n g " e v i d e n c e  t h a t  t h e  d e f e n d a n t

u n d e r s t a n d i n g  the  s t a t u t e  c h a r t :



Of s p e c i a l  n o t e  w i t h  r e g a r d  to the O r e g o n  s t a t u t e ,  is t h a t  

it i s  t h e  o n l y  s t a t u t e  w h i c h  m a k e s  f a l s e  p o l i t i c a l  a d v e r t i s i n g  a 

p r i v a t e  a c t i o n .  In o t h e r  w o r d s ,  t h e  a g g r i e v e d  c a n d i d a t e  m u s t  

fil e suit h i m s e l f  r a t h e r  t h a n  in t h e  o t h e r  18 s t a t e s  w h e r e  e i t h e r  

a p r o s e c u t o r  or a s t a t e  e l e c t i o n  b o a r d  a c t s  as p l a i n t i f f .

B e f o r e  t u r n i n g  to a n  a n a l y s i s  a n d  d i s c u s s i o n  o f  s t a t e  c a s e  

l a w  r e l a t e d  t o  t h e  f a l s e  r e p r e s e n t a t i o n  i s s u e ,  t h r e e  o t h e r  

s i g n i f i c a n t  f a c t o r s  r e g a r d i n g  t h e  s t a t u t e  c h a r t  s h o u l d  b e  p o i n t e d  

o u t .

Fi rst, the S t a t e  o f  W a s h i n g t o n ,  w h i c h  h a s  a c o m p r e h e n s i v e  

s t a t u t e ,  i s  t h e  o n l y  s t a t e  w h i c h  a l l o w s  l i a b i l i t y  t o  b e  i m p o s e d  

f or  the " n e g l i g e n t "  use o f  f a l s e h o o d s .

Se c o nd ,  t h e  s t a t u t e  t a b l e  c l e a r l y  r e f l e c t s  t h a t  o n l y  o n e  

s t a t e ,  O r e g o n ,  i n c l u d e s  a b u r d e n  o f  p r o o f  e l e m e n t  w i t h i n  t h e  

s t a t u t e  i t s e l f .  It is p o s s i b l e  t h a t  s o m e  s t a t e s  w h i c h  u t i l i z e  

E l e c t i o n  B o a r d s  t o  e n f o r c e  t h e  s t a t u t e s  h a v e  i n c o r p o r a t e d  a 

s t a n d a r d  o f  p r o o f  w i t h i n  t h e  a d m i n i n i s t r a t i v e  r u l e s ,  e t c . ,  t h a t  

t h e  b o a r d s  a d h e r e  to d u r i n g  v i o l a t i o n  p r o c e e d i n g s .  T h e  f o l l o w i n g  

d i s c u s s i o n  o n  s t a t e  c a s e  l a w  ( s e e  t h e  N e b r a s k a  D i s t r i c t  C o u r t  

d e c i s i o n ) , an d the l a t e r  d i s c u s s i o n  in P a r t  IV o n  W a s h i n g t o n  c a s e  

law, d i s c u s s e s  th e n e c e s s i t y  o f  a c t u a l l y  d r a f t i n g  s u c h  a  s t a n d a r d  

o r  b u r d e n  o f  p r o o f  e l e m e n t  i n t o  t h e  s t a t u t e  i t s e l f .  T h i r d ,  

b e c a u s e  t h e  e x i s t i n g  s t a t u t e  p r o v i d e s  f o r  j u d i c i a l  r e v i e w  (see

v i o l a t e d  t he  s t a t u t e .
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S T A T E (1) MENTAL CULPABILITY B U R D E N  OF PROOF

LfMENTS/

TYPE PENALTY PROVISION

A l a s k a

1 5 . 5 6 . 0 1 0 ( 3 )

" k n o w i n g l y " N o n e (1) C l a s s  A  Mi sd. ii

F l o r i d a

1 0 6 . 1 4 3 ( 3 )

"will f u l l y " N o n e (B) C i v i l

L o u i s i a n a

18: 14 63

N o n e N o n e (B) Max Fine $2000 

Max Prison 2yrs

M i c h i g a n

6 . 1 9 4 4

N o n e N o n e (C) M i s d e m e a n o r

M  assachusetts 

56 §92

" k n o w i n g l y " N o n e (1) Max Fine $1000 
Max Jail 6 nos

M i n n e s o t a  

2 1 0 A . 0 2  
2 1 0 A . 0 4

" k n o w i n g l y "  o r  

" i n t e n t i o n a l l y "

N o n e (1)

M ississippi

2 3 - 3 - 3 3

" w i l l f u l l y "  a n d  

" k n o w i n g l y "

N o n e (A) M i s d e m e a n o r

M o n t a n a
13-35-234

"knowingly" or with 

"reckless disregard"
N o n e (A) M i s d e m e a n o r

N e w  Hampshire 

69:14

" k n o w i n g l y " N o n e (B) Max Fine $1000 

Max Jail lyear

N o r t h  Carolina 

1 6 3 - 2 7 4 ( 8 )

"knowingly" o r  with 

"reckless disregard"

N o n e (A) M i s d e a m e a n o r

N o r t h  Dakota 

16.1-10-04

"knowingly" None (1) Class A  Misd.

N e b r a s k a

49-1474(2)

"knowingly" None (1) Class III Misd.

O h i o

3599.091

"knowingly" or with 

"reckless disregard"

"Preponderance of 

evidence "-establ. 

by case law oily

(1) 1st Degree Misd.

O r e g o n

2 6 0 . 5 3 2

" k n o w i n g l y "  o r  

" r e c k l e s s  

disregard"

" C l e a r  a n d  

c o n v i n c i n g "  

e v i d e n c e

(1) P r i v a t e

a c t i o n

T e nnessee

2 - 19-142

"knowingly" None (1) Misdemeanor

U t a h

2 0 - 1 7 - 5 3 0

" k n o w i n g l y " N o n e (1) C l a s s  A  M i s d .

W a s h i n g t o n

4 2 . 1 7 . 5 3 0

" k n o w i n g l y  o r  

n e g l i g e n t l y "

N o n e (1) C i v i l

W e s t  V i r g i n i a  

3 - 8 - 1 1 (e)

" k n o w i n g l y " N o n e (1) M i s d e m e a n o r



R C W  4 2 .  17. 3 9 5 ( 5 ) ) ,  it is  u n n e c e s s a r y  t o  d i s c u s s  t h i s  c r u c i a l  

e l e m e n t  of a c o n s t i t u t i a l  ly d e f e n s i b l e  s t a t u t e .

3. State c a s e  la w

A s  m i g h t  b e  e x p e c t e d ,  t h e r e  e x i s t s  m o r e  c a s e  l a w  a t  t h e  

s t a t e  l e v e l  than at th e f e d e r a l  l e v e l .  T h e r e f o r e ,  t h e  p u r p o s e  of 

t h i s  s e c t i o n  w i l l  b e  t o  a n a l y z e  a c r o s s - s e c t i o n  of  t h e s e  c a s e s ,  

e a c h  o f  w h i c h  r e p r e s e n t s  a c h a l l e n g e  t o  a p a r t i c u l a r  t y p e  o f  

" r e g u l a t i o n  o f  c a m p a i g n  c o n d u c t "  s t a t u t e .  T h i s  c a s e  l a w  

d i s c u s s i o n  w i l l  be d i v i d e d  i n t o  s u b s e c t i o n s  and b a s i c a l l y  i s  

d e s i g n e d  t o  a n a l y z e  c h a l l e n g e s  t o ,  o r  d e f i n i t i o n s  of, s p e c i f i c  

e l e m e n t s  o r  t e r m s  w i t h i n  a p a r t i c u l a r  s t a t u t e .  F o r  e x a m p l e ,  

s u b s e c t i o n  (a) e x a m i ne s  c a s e s  i n  w h i c h  t h e  e l e m e n t  or  t e r m  " f a l s e  

i n f o r m a t i o n "  h a s  b e e n  c h a l l e n g e d  o r  d e f i n e d .  S u b s e c t i o n  (b) 

e x a m i n e s  c a s e s  in w h i c h  t h e  e l e m e n t  " k n o w i n g l y "  w a s  c h a l l e n g e d  o r  

d e f i n e d .  S u b s e c t i o n  (c) e x a m i n e s  c a s e s  w h i c h  d i s c u s s  t h e  i s s u e  

o f  t h e  n e c e s s a r y  " b u r d e n  o f  p r o o f . "  F i n a l l y ,  s u b s e c t i o n  (d) 

e x a m i n e s  t h e  c a s e  o f  S c h m i t t  v . M c L a u g h l i n , 2 7 5  N . W . 2 d  5 8 7  

( 1 9 7 9 ) ,  w h i c h  p o s i t s  a t h r e e - p a r t  t e s t  t o  d e t e r m i n e  w h e t h e r  a 

s t a t u t e  t h a t  a t t e m p t s  t o  r e g u l a t e  f r e e  s p e e c h  i n  a p o l i t i c a l  

c a m p a i g n  is c o n s t i t u t i o n a l .

( a )  " F a l s e  I n f o r m a t i o n "
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M i n n e s o t a  and O r e g o n  b o t h  h o v e  c o m p r e h e n s i v e  s t a t u t e s  w h i c h  

p u r p o r t  to p r o h i b i t  t h e  " k n o w i n g "  p u b l i c a t i o n  o f  a f a l s e  

s t a t e m e n t  of m a t e r i a l  f a c t  o r  f a l s e  i n f o r m a t i o n  p e r t a i n i n g  to a 

p o l i t i c a l  c a n d i d a t e  o r  a n y  o t h e r  e l e c t i o n  m a t t e r .  ( S e e  

M . S . A .  §21O A .04 a n d  O . R . S .  2 6 0 . 5 3 2 ( 1 ) ) .

In 1980 a n d  1 9 8 3 ,  a c t i o n s  i n  O r e g o n  w e r e  i n i t i a t e d  a g a i n s t  

p o l i t i c a l  c a n d i d a t e s  f o r  t h e  a l l e g e d  p u b l i c a t i o n  of " f a l s e  

s t a t e m e n t s  of m a t e r i a l  f a c t "  in t h e  c a s e s  o f  S u m n e r  v. B e n n e t t , 

4 5  O r .  A p p .  275, 6 0 8  P . 2 d  5 6 6  ( 1 9 8 0 )  a n d  C o m m i t t e e  of 1 0 0 0  t o  

R e - e l e c t  S t a t e  S e n a t o r  W a l t  B r o w n  v. E i v e r s , 2 9 6  O r .  1 9 5 ,  6 7 9  

P . 2 d  1 1 5 9  (1983).

In b o t h  c a s e s ,  t h e  O r e g o n  c o u r t s  h e l d  t h a t  a s t a t e m e n t  i s  

" n o t  f a l s e ,  . . .  i f  a n y  r e a s o n a b l e  i n f e r e n c e  c a n  b e  d r a w n  f r o m  

t h e  e v i d e n c e  t h a t  t h e  s t a t e m e n t  is f a c t u a l l y  c o r r e c t  o r  t h a t  t h e  

s t a t e m e n t  is m e r e l y  a n  e x p r e s s i o n  o f  o p i n i o n . "  B r o w n , 6 7 4  P . 2d 

a t  1 1 6 3 .  T h e  C o u r t  i n  S u m n e r  a d d e d  t h a t  r e g a r d l e s s  o f  h o w  

" i l l - f o u n d e d  o r  u n r e a s o n a b l e "  a d e f e n d a n t ' s  o p i n i o n s  m i g h t  b e,  

t h e y  a r e  not a c t i o n a b l e  as a " f a l s e  s t a t e m e n t  o f  m a t e r i a l  f a c t "  

a s  l o n g  as a r e a s o n a b l e  i n f e r e n c e  e x i s t s  t h a t  s u c h  a s t a t e m e n t  is  

o n l y  an o p i n i o n .  S u m n e r ,  6 0 8  P. 2d a t  569 .

The M i n n e s o t a  S u p r e m e  C o u r t  c a m e  to  a s i m i l a r  c o n c l u s i o n  i n  

K e n n e d y  v. V o s s , 3 0 4  N . W . 2 d  2 9 9  (19 81 ).  I n  i n t e r p r e t i n g  " f a l s e  

i n f o r m a t i o n "  as i n c l u d e d  a s  a n  e l e m e n t  i n  M . S . A .  §21 0 A . 0 4 ,  t h e

2 0



K e n n e d y  c o u r t  h e l d  t h a t  a n  e x t r e m e  a n d  i l l o g i c a l  i n f e r e n c e  in 

c a m p a i g n  l i t e r a t u r e ,  b a s e d  u p o n  a n  a c c u r a t e  s t a t e m e n t  o f  f a c t ,  

d o e s  n o t  c o n s t i t u t e  f a l s e  i n f o r m a t i o n .  I d . a t  300.

T h e  c o u r t  a l s o  a d d e d  t h a t  t h e  s t a t u t e  w a s  d i r e c t e d  t o w a r d s  

t h e  m a k i n g  o f  a f a l s e  s t a t e m e n t  o f  f a c t  a n d  " n o t  a g a i n s t  

c r i t i c i s m  of  a c a n d i d a t e  or u n f a v o r a b l e  d e d u c t i o n s  d e r i v e d  f r o m  a 

c a n d i d a t e ' s  c o n d u c t .  " 1^3. -at 300.

An e x a m p l e  o f  a fact  s i t u a t i o n  w h i c h  h i g h l i g h t s  t h e  p r o b l e m  

w o u l d  b e :  A n  i n c u m b e n t  C o u n t y  C o u n c i l  m e m b e r ,  d u r i n g  t h e

p r e v i o u s  y e a r s  b u d g e t  h e a r i n g s ,  v o t e s  a g a i n s t  t h e  a d o p t i o n  of t h e  

C o u n t y  b u d g e t  as a w h o l e  b e c a u s e  h e  d i s a g r e e s  w i t h  o n e  p a r t i c u l a r  

b u d g e t  i t e m .  D u r i n g  t h e  n e x t  c a m p a i g n ,  h i s  o p p o n e n t  p u b l i s h e s  an 

a r t i c l e  c l a i m i n g  t h a t  t h e  i n c u m b e n t  i s  a g a i n s t  a " s e n i o r  

c i t i z e n ' s  c e n t e r ,  b u d g e t  i n c r e a s e s  f o r  l o c a l  l a w  e n f o r c e m e n t ,  

b e t t e r  s a l a r i e s  fo r t a c h e r s ,  a n d  b i k e  t r a i l s  f o r  c h i l d r e n . "  A t  

f i r s t  g l a n c e  s u c h  t p u b l i c a t i o n  a p p e a r s  t o  b e  f al se , m i s l e a d i n g ,  

a n d  i n t e n d e d  to i n j u r e  the c r e d i b i l i t y  o f  t h e  i n c u m b e n t  a n d  t h u s  

a f f e c t  t h e  e l e c t i o n  o u t c o m e .

H o w e v e r ,  s u c h  a s t a t e m e n t ,  d e s p i t e  i t s  " e x t r e m e  a n d  

i l l o g i c a l  i n f e r e n c e "  c a n  b e  t r a c e d  b a c k  to a n  a c c u r a t e  s t a t e m e n t  

o f  f a c t ;  t h e  i n c u m b e n t  d i d  v o t e  a g a i n s t  t h e  a d o p t i o n  o f  t h e  

b u d g e t .  M o r e o v e r ,  t h e  c a n d i d a t e  c o u l d  c l a i m  ( a n d  p r o b a b l y  

s u c c e s s f u l l y  so) t h a t  h i s  s t a t e m e n t  r e p r e s e n t e d  n o  m o r e  t h a n  h i s  

" o p i n i o n "  o n  t h e  l i k e l y  r a m i f i c a t i o n s  o f  t h e  i n c u m b e n t ' s  v o t i n g
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r e c o r d .

T h e  l e s s o n  to be l e a r n e d  is t h a t  if a q u e s t i o n a b l e  s t a t e m e n t  

b y  a c a n d i d a t e  ca n  be e i t h e r  t r a c e d  b a c k  to an  a c c u r a t e  s t a t e m e n t  

o f  f a c t ,  o r  be r e a s o n a b l y  i n f e r r e d  a s  n o t h i n g  m o r e  t h a n  ar. 

o p i n i o n ,  t h e n  n o  a c t i o n a b l e  c l a i m  e x i s t s  u n d e r  a s t a t u t e  w h i c h  

p r o h i b i t s  " f a l s e  r e p r e s e n t a t i o n s "  o r  " f a l s e  s t a t e m e n t s  of  

m a t e r i a l  fa ct."

(b) " k n o w i n g l y "

T w o  o f  the mor e i m p o r t a n t  s t a t e  c a s e s  d e a l i n g  d i r e c t l y  w i t h  

t h e  m e n t a l  c u l p a b i l i t y  e l e m e n t  o f  a p o l i t i c a l  a d v e r t i s i n g  s t a t u t e  

a r e  D a u g h e r t y  v ^ H i ^ a r y , 3 4 4  N . W . 2 d  8 2 6  ( M i n n .  1 9 8 4 )  a n d

S n o r t l a n d  v. C r a w f o r d , 3 0 6  N . W . 2 d  6 1 4  (N.D. 1 9 8 1 ) .

I n  H i l a r y ,  t h e  d e f e n d a n t  w a s  c h a r g e d  w i t h  v i o l a t i n g  

M . S . A .  §210A.02 w h i c h  p r o h i b i t e d  a p e r s o n  f r o m  " k n o w i n g l y "  m a k i n g  

a n y  f a l s e  c l a i m ,  s t a t i n g  o r  i m p l y i n g ,  t h a t  a c a n d i d a t e  h a s  t h e  

s u p p o r t  or e n d o r s e m e n t  o f  a m a j o r  p o l i t i c a l  p a r t y  w h e n  in f a c t  

t h e  c a n d i d a t e  doe s not. T h e  d e f e n d a n t  c a n d i d a t e  in H i l a r y  m a i l e d  

s e v e r a l  t h o u s a n d  d o c u m e n t s  t i t l e d  " O f f i c i a l  S a m p l e  B a l l o t — V o t e  

f o r  t h e s e  D F L ' e r s . "  ( T h e  D F L  i s  t h e  D e m o c r a t i c  F a r m e r  L a b o r  

P a r t y ?  a p o l i t i c a l  p a r t y  o f  m a j o r  i n f l u e n c e  i n  M i n n e s o t a ) .  

T h e s e  d o c u m e n t s  w e r e  s t r i k i n g l y  s i m i l a r  i n  w o r d i n g  a n d  c o l o r  t o  

t h e  t r a d i t i o n a l  D F L  s a m p l e  b a l l o t .  A l t h o u g h  t h e  d e f e n d a n t



c a n d i d i o t e  w a s  a f f i l i a t e d  w i t h  t h e  D F L  p a r t y ,  t h e  p a r t y  h a d  

e n d o r s e d  a n o t h e r  c a n d i d a t e .  Ld. at 830.

At the trial, the d e f e n d a n t  c a n d i d a t e  a s s e r t e d  t h a t  s h e  a n d  

h e r  c a m p a i g n  s t a f f  d i d  n o t  k n o w  t h a t  t h e  s a m p l e  b a l l o t s  f a l s e l y  

i m p l i e d  i m p l i e d  p a r t y  s u p p o r t  o r  e n d o r s e m e n t .  I^d . a t  8 3 1 .  

H o w e v e r ,  t h e  S u p r e m e  C o u r t  r u l e d  t h a t  b e c a u s e  t h e  d e f e n d a n t  h a d  

m o d e l e d  h e r  " O f f i c i a l  Sample. B a l l o t "  o n  p a s t  " O f f i c i a l  D F L  S a m p l e  

B a l l o t s " ,  a n d  b e c a u s e  s h e  w a s  a w a r e  o f  t h e  s t a t u t e  a n d  

i n t e r p r e t i n g  c a s e  l a w ,  b u t  c h o s e  t o  i n t e r p r e t  it in a d i f f e r e n t  

w a y ,  t h e  v i o l a t i o n  o f  t h e  s t a t u t e  w a s  " k n o w i n g l y "  d e s p i t e  h e r  

i n s i s t e n c e  that  it w a s  n o t .  Id. a t 831 .

T h u s ,  a c a n d i d a t e  c a n n o t  m e r e l y  h i d e  b e h i n d  a c l o a k  o f  

" s u b j e c t i v e  g o o d  f a i t h , "  o r  "I b e l i e v e d  m y  s t a t e m e n t s  w e r e  t r u e , "  

or  "I d i d n ' t  k n o w  m y  s t a t e m e n t s  f a l s e l y  i m p l i e d "  . . . e t c .  as a 

c o m p l e t e  d e f e n s e  t o  a n  e l e c t i o n  o f f e n s e  c h a r g e .  R a t h e r ,  t h e  

H i l a r y  c o u r t  h e l d  t h a t  t h e  t e s t  f o r  " k n o w i n g l y "  is t o  b e  l e f t  t o  

th e  t r i e r  of fact a n d  s h a l l  b e  d e t e r m i n e d  b y  the e v i d e n c e .

T h e  S n o r t l a n d  c a s e  r e p r e s e n t e d  a n  e f f o r t  b y  t h e  S u p r e m e  

C o u r t  o f  N o r t h  D a k o t a  t o  d e f i n e  w h a t  " k n o w i n g l y "  m e a n t  in t h e  

c o n t e x t  o f  Sec. l o - ? G ~ 1 7 3 .3 N . D . C . C .  ( c u r r e n t  s e c .  1 6 . 1 - 1 0 - 0 4  

N . D . C . C )  w h i c h  s t a t e s  i n  p a r t :

" N o  p e r s o n  s h a l l  k n o w i n g l y  s p o n s o r  a n y  p o l i t i c a l

a d v e r t i s e m e n t  c o n t a i n i n g  f a l s e  i n f o r m a t i o n .  . . . "

T h e  C o u r t  e x p l i c i t l y  s t a t e d  t h a t  t h e  d e f i n i t i o n  o f

2 3



" k n o w i n g l y "  is not. " w h e t h e r  a r e a s o n a b l y  p r u d e n t  p e r s o n  k n e w  or 

s h o u l d  h a v e  k n o w n  t h a t  t h e  s t a t e m e n t  w a s  f a l s e ;  r a t h e r ,  t h e  

s p o n s o r  m u s t  h a v e  h a d  a f i r m  b e l i e f ,  u n a c c o m p a n i e d  b y  s u b s t a n t i a l  

d o u b t ,  in t h e  f a l s i t y  o f  the  s t a t e m e n t . "  S n o r t  l a n d , 3 0 6  N . W . 2 d  

a t  6 2 3 .  T h e  C o u r t  w e n t  o n  t o  a d d  t h a t  " i t  is  c l e a r  t h a t  t h e  

f a l s e  s t a t e m e n t  w h i c h  i s  m a d e  n e g l i g e n t l y  is p r o t e c t e d  s p e e c h . "  

Id. at 623.

B e c a u s e  the N o r t h  D a k o t a  s t a t u t e  u s e s  a s t r i c t  " k n o w i n g l y "  

s t a n d a r d  r a t h e r  t h a n  t h e  N e w  Y o r k  T i m e s  " a c t u a l  m a l i c e "  s t a n d a r d ,  

c o n v i c t i o n s  w o u l d  b e  m o r e  d i f f i c u l t  to o b t a i n .  A c c o r d i n g  t o  the 

S n o r t l a n d  c o u r t ,  i f  a n  a c t u a l  m a l i c e  s t a n d a r d  i s  u s e d ,  t h e  

p l a i n t i f f  n e e d s  o n l y  t o  s h o w  t h a t  the  " s p o n s o r  h a d  a f i r m  b e l i e f  

in t h e  f a l s i t y  o f  t h e  s t a t e m e n t "  i n  o r d e r  t o  o b t a i n  a c o n v i c t i o n  

a n d / o r  f i n d i n g  o f  c i v i l  l i a b i l i t y .

(c) "B u r d e n  o f  p r o o f "

As n o t e d  a b o v e ,  o n l y  O r e g o n  h a s  s t a t u t o r i l y  i n c l u d e d  t h e  

b u r d e n  o f  p r o o f  i n  i t s  c o m p r e h e n s i v e  s t a t u t e .  G i v e n  t h e  f a c t  

t h a t  b o t h  N e w  Y o r k  T i m e s  a n d  V a n a s c o  a l l u d e  to t he  c o n s t i t u t i o n a l  

n e c e s s i t y  o f  a " c l e a r  a n d  c o n v i n c i n g "  s t a n d a r d  o f  p r o o f ,  i t  is  

s u r p r i s i n g  t h a t  t h e r e  a r e  n o t  m o r e  s t a t e  s t a t u t e s  w h i c h  i n c l u d e  

t h e  e l e m e n t  a n d  m o r e  s u r p r i s i n g  y e t  t h a t  t h e r e  h a v e  b e e n  f e w  

c h a l l e n g e s  m o u n t e d  o n  t h i s  l e g a l  g r o u n d .  H o w e v e r ,  a  r e c e n t  

N e b r a s k a  D i s t r i c t  C o u r t  c a s e  m a y  c h a n g e  t h i s .
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I

N . R . S .  §49-1474(2) s t a t e s  in p a r t  t h a t :

N o  p e r s o n  s h a l l  . . . p u b l i s h  . . . a n y  a d v e r t i s e m e n t

. . . k n o w i n g  suc h . . . a d v e r t i s e m e n t  t o  c o n t a i n  a n y
f a l s e  s t a t e m e n t  of m a t e r i a l  f a c t .  . . .

T h i s  s t a t u t e  w a s  r e c e n t l y ,  a n d  s u c c e s s f u l l y ,  c h a l l e n g e d  in the

L a n c a s t e r  C o u n t y  D i s t r i c t  C o u r t  in  th e  c a s e  of  D e C a m p  v. N e b r a s k a

A t c o u n t a b i l i t y  a n d  D i s c l o s u r e  C o m m i s s i o n , ( u n p u b l i s h e d  o p i n i o n ) ,

o n  t h e  g r o u n d s  that the s t a t u t e  d i d  n o t  r e q u i r e  a g u i l t y  f i n d i n g

b y  t h e  C o m m i s s i o n  to b e  b a s e d  o n  " c l e a r  a n d  c o n v i n c i n g "  e v i d e n c e .

T h e  C o u r t  ruled tha t b e c a u s e  t h e  s t a t u t e  c o n t a i n e d  n o  s t a n d a r d  of

p r o o f  r e q u i r e m e n t  and b e c a u s e  t h e  D i s c l o s u r e  C o m m i s s i o n ' s  r u l e s

o f  p r a c t i c e  a n d  p r o c e d u r e  a l s o  s e t  f o r t h  n o  s t a n d a r d  o f  p r o o f ,

t h e  s t a t u t e  is u n c o n s t i t u t i o n a l .  (It s h o u l d  b e  n o t e d  t h a t  u n d e r

t h e  N e b r a s k a  sc h e m e ,  the D i s c l o s u r e  C o m m i s s i o n  is a c t u a l l y  v e s t e d

w t i h  t h e  a u t h o r i t y  t o  a p p l y  c r i m i n a l  s a n c t i o n s  a g a i n s t  t h o s e

c a n d i d a t e s  o r  p e r s o n s  i t  f i n d s  i n  v i o l a t i o n  o r  N . R . S .

§ 4 9 -1 4 7 4 (2 ) ) .

T h e  C o m m i s s i o n  a r g u e d  t h a t  a p o l i c y  m a n u a l  w h i c h  w a s  

r e g u l a r l y  u s e d  b y  t h e  C o m m i s s i o n  r e f e r r e d  t o  a s t a n d a r d  b a s e d  

u p o n  "r el ia b l e ,  p r o b a t i v e ,  a n d  s u b s t a n t i a l  e v i d e n c e . "  I t  a p p e a r s  

h o w e v e r ,  that t h e  C o u r t  h e l d  t h a t  s u c h  a s t a n d a r d  w a s  e i t h e r  n o t  

s t r i n g e n t  e n o u g h  o r  w a s  t o o  a m b i g u o u s  t o  a l l o w  f o r  p r o p e r  

j u d i c i a l  r e v i e w .  T h e  C o u r t  a l s o  a d d e d  t h a t  b e c a u s e  F i r s t  

A m e n d m e n t  r i g h t s  w e r e  a t  s t a k e ,  t h e  c o n s t i t u t i o n a l l y  r e q u i r e d

T h e  e x i s t i n g  N e b r a s k a  p o l i t i c a l  a d v e r t i s i n g  s t a t u t e ,
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c o m m i s s i o n  responsible* fo r i n v e s t i g a t i n g  u n f a i r  c a m p a i g n  p r a c t i c e

c o m p l a i n t s  is a l s o  e m p o w e r e d  t o  i m p o s e  s a n c t i o n s  ( c r i m i n a l  or

c i v i l )  on v i o l a t o r s ,  t h e n  t h e  s t a t u t e  w h i c h  a u t h o r i z e s  s u c h

p o w e r s  m u s t  inc lu de  a " c l e a r  an d  c o n v i n c i n g "  e v i d e n c e  s t a n d a r d  of

p r o o f  e l e m e n t  w i t h i n  the s a t u t e .

(d) S c h m i t t  v. M c L a u g h l i n

M i n n e s o t a  s t a t u t e  §210A.02 w a s  c h a l l e n g e d  on  c o n s t i t u t i o n a l

g r o u n d s  in S c h m i t t  v. M c L a u g h l i n , 2 7 5  N . W . 2 d  5 8 7  (1979). T h e

s t a t u t e ,  w h i c h  r e m a i n s  in e f f e c t  t o d a y ,  p r o v i d e s :

N o  p e r s o n  o r  c a n d i d a t e  s h a l l  k n o w i n g l y ,  e i t h e r  b y  

h i m s e l f  or b y  a n y  o t h e r  p e r s o n ,  w h i l e  s u c h  c a n d i d a t e  is 

s e e k i n g  a n o m i n a t i o n  o r  e l e c t i o n ,  m a k e ,  d i r e c t l y  or 

i n d i r e c t l y ,  a f a l s e  c l a i m  s t a t i n g  o r i m p l y i n g  t h a t  t h e  

c a n d i d a t e  h a s  t h e  s u p p o r t  o r  e n d o r s e m e n t  o f  a n y  

p o l i t i c a l  p a r t y ,  o r  u n i t  t h e r e o f ,  o r  o f  a n y  

o r g a n i z a t i o n ,  w h e n  in f a c t  t h e  c a n d i d a t e  d o e s  n o t  h a v e  
s u c h  s u p p o r t  or e n d o r s e m e n t .

T h e  court , in h o l d i n g  t h a t  t h e  s t a t u t e  d i d  n o t  v i o l a t e  t h e  

c o n s t i t u t i o n a l  r i g h t  t o  f r e e d o m  o f  s p e e c h ,  g a v e  t h r e e  s p e c i f i c  

r e a s o n s  for i t s  r u l i n g .  _Id. a t  5 9 0 .  F i r s t ,  t h e  C o u r t  s t a t e d  

t h a t  t h e  s t a t u t e  o n l y  r e g u l a t e d  " f a l s e  s t a t e m e n t s . "  Id. at 590. 

S e c o n d ,  t h e  C o u r t  s t a t e d  t h a t  t h e  s t a t u t e  i s  d i r e c t e d  

s p e c i f i c a l l y  a t  f a l s e  c l a i m s  o f  e n d o r s e m e n t  o r  s u p p o r t  an d t h u s  

i s  n a r r o w l y  d r a w n  to s e r v e  a g o v e r n m e n t a l  i n t e r e s t  i n  p r o t e c t i n g  

t h e  p o l i t i c a l  p r o c e s s .  Id. a t  5 9 1 .  T h i r d ,  t h e  C o u r t  s t a t e d  t h a t  

b e c a u s e  t h e  s t a t u t e  is n a r r o w l y  d r a w n ,  i t  is  n o t  so v a g u e  or  

a m b i g u o u s  t h a t  p e r s o n s  o f  c o m m o n  i n t e l l i g e n c e  w o u l d  b e  u n a b l e  t o



d e t e r m i n e  w h a t  c o n d u c t  w i l l  v i o l a t e  it. 1^3. a t 591.

T h e s e  t h r e e  r e a s o n s  g i v e n  b y  t h e  C o u r t  f o r  u p h o l d i n g  t h e  

c o n s t i t u t i o n a l  v a l i d i t y  o f  M . S . A .  §210A.02 o s t e n s i b l y  c o u l d  be 

t r a n s l a t e d  i n t o  a t h r e e - p r o n g  t e s t  t o  d e t e r m i n e  t h e  v a l i d i t y  o f  

a n y  p o l i t i c a l  a d v e r t i s i n g  s t a t u t e .  T h e  t h r e e - p r o n g s  w o u l d  be:

(1) D o e s  the s t a t u t e  p r o s c r i b e  or r e g u l a t e  o n l y  

c o n s t i t u t i o n a l l y  u n p r o t e c t e d  s p e e c h ?  (i.e.,

" f a l s e  s t a t e m e n t s . " )

(2) Is the s t a t u t e  n a r r o w l y  d r a w n  s o  it: (a) 

p r o s c r i b e s  o r  r e g u l a t e s  " s p e c i f i c  b e h a v i o r ",

a n d  (b) l e g i t i m a t l e y  s e r v e s  the  c o m p e l l i n g  s t a t e  
i n t e r e s t  of p r o t e c t i n g  t h e  p o l i t i c a l  p r o c e s s ?

(3) Is t h e  s t a t u t e  so n a r r o w l y  d r a w n  t h a t  it 

c a n n o t  b e  c h a l l e n g e d  a s  v a g u e  o r  a m b i g u o u s  

an d  t h e r e b y  a n y  p e r s o n  o f  c o m m o n  i n t e l l i g e n c e  

w i l l  b e  a b l e  t o  d e t e r m i n e  w h a t  c o n d u c t  w i l l  

v i o l a t e  it?

T h e  d r a f t  s t a t u t e  s e t  o u t  in P a r t  V m e e t s  t h i s  t h r e e - p r o n g  

t e s t  a n d  t h e  o t h e r  s p e c i f i e d  r e q u i r e m e n t s  p r e v i o u s l y  m e n t i o n e d .

P A R T  I V

W A S H I N G T O N  C A S E  L A W  

I n  W a s h i n g t o n ,  t h e r e  h a v e  b e e n  n o  a p p e l l a t e  o r  s u p r e m e  c o u r t  

d e c i s i o n s  d e a l i n g  d i r e c t l y  w i t h  a c o n s t i t u t i o n a l  c h a l l e n g e  t o  a n y  

p o l i t i c a l  a d v e r t i s i n g  s t a t u t e .  H o w e v e r ,  t h e r e  a r e  t h r e e  c a s e s  

w h i c h  i m p a c t  the fal s e  p o l i t i c a l  a d v e r t i s i n g  is su e.

T h e  f i r s t  case, F o r d  v* H a g e l ,  4 2 3  W n . A p p .  675, 7 1 3  P . 2d  73 6

7P,



( 1 9 8 6 )  c l e a r l y  i m p l i e s  t h a t  W a s h i n g t o n  c o u r t s  w o u l d  b e  r e c e p t i v e  

t o  s o m e  f o r m  o f  a f a l s e  p o l i t i c a l  a d v e r t i s i n g  s t a t u t e .  T h e  

C o u r t ,  in r u l i n g  on a d e f a m a t i o n  a c t i o n  u n e q u i v o c a l l y  s t a t e d  t h a t  

" f a l s e  s t a t e m e n t s  o f  f a c t  . . . h a v e  no c o n s t i t u t i o n a l  v a l u e . "

T h e  s e c o n d  W a s h i n g t o n  c a s e  w i t h  p o s s i b l e  i m p a c t  i s  In Re 

D o n o h o e , 9 0  W n . 2 d  1 73 , 5 8 0  P . 2d 1 0 9 3  (19 78 ).  In t h i s  c a s e ,  t h e  

C o u r t  found  t h a t  an a t t o r n e y ,  as a j u d i c i a l  c a n d i d a t e ,  k n o w i n g l y  

p u b l i s h e d  f a l s e  s t a t e m e n t s  o f  f a c t  w h i c h  w e r e  d a m a g i n g  to h e r  

o p p o n e n t ,  a n  i n c u m b e n t  j u d g e .  ^ d .  a t  1 7 9 .  T h e  c o u r t  u p h e l d  a 

S t a t e  Bar A s s o c i a t i o n  r e p r i m a n d  b a s e d  o n  a v i o l a t i o n  o f  a s e c t i o n  

o f  t h e  C o d e  of P r o f e s s i o n a l  R e s p o n s i b i l i t y  w h i c h  p r o v i d e d  t h a t  a 

l a w y e r  s h o u l d  n o t  k n o w i n g l y  m a k e  f a l s e  s t a t e m e n t s  o f  f a c t  

c o n c e r n i n g  t h e  q u a l i f i c a t i o n s  o f  a c a n d i d a t e  f o r  e l e c t i o n  o r  

a p p o i n t m e n t  t o  a j u d i c i a l  o f f i c e .  ( C P R / D R  8 - 1 0 2 ( A ) (B) ) . Id. a t  

180.

T h e  c o u r t  a l s o  s t a t e d  t h a t  "we d o  n o t  b e l i e v e  t h a t  t h e  F i r s t  

A m e n d m e n t  p r o t e c t s  o n e  w h o  u t t e r s  a  s t a t e m e n t  w i t h  k n o w l e d g e  o f  

i t s  f a l s i t y , e v e n  in t h e  c o n t e x t  o f  a j u d i c i a l  c a m p a i g n . "  Id. at 

1 8 1  ( E m p h a s i s  s u p p l i e d ) .

T h e  f i n a l  W a s h i n g t o n  c a s e  t o  b e  d i s c u s s e d  i s  S t a t e  

v. M a r c h a n d , 1 0 4  W n . 2 d  434 , 7 0 6  P . 2 d  2 2 5  (1 98 5) . In M a r c h a n d  t h e  

W a s h i n g t o n  S u p r e m e  C o u r t  s t a t e d  t h a t  if  a s t a t u t e  i m p l i c a t e s  

c o n s t i t u t i o n a l  r i g h t s ,  t h e n  a l l  e l e m e n t s  n e c e s s a r y  t o  m a k e  t h e  

s t a t u t e  c o n s t i t u t i o n a l  m u s t  b e  w i t h i n  t h e  s t a t u t e .  T h e r e f o r e ,  an

2 9



a g e n c y  m a y  n o t  s u p p l y  a n y  m i s s i n g  e l e m e n t s  w h e n  e n f o r c i n g  a 

s t a t u t e  w h i c h  i n v o l v e s  c o n s t i t u t i o n a l  r i g h t s .

T h e  i n f e r e n c e  to  b e  d r a w n  f r o m  t h i s  c a s e  w i t h  r e g a r d  t o  t he  

p o l i t i c a l  a d v e r t i s i n g  i s s u e  i s  t h a t  if t h e  f a l s e  a d v e r t i s i n g  

s t a t u t e  d o e s  not i n c l u d e  a c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  b u r d e n  

o f  p r o o f  i n  t h e  s t a t u t e ,  t h e  C o m m i s s i o n  r e s p o n s i b l e  f o r  

i n v e s t i g a t i n g  c o m p l a i n t s  a n d  i m p o s i n g  s a n c t i o n s  c a n n o t  c l a i m  to 

v a l i d l y  s u p p l y  the e l e m e n t  b y  v i r t u e  o f  it b e i n g  i n c l u d e d  in its 

a d m i n i s t r a t i v e  r u le s o r  p r o c e d u r e s .

P A R T  V 

P R O P O S E D  M O D E L  S T A T U T E

4 2 . 1 7 . 0 2 0  D E F I N I T I O N S

(29) " A c t u a l  m a l i c e "  m e a n s  w i t h  k n o w l e d g e  o r  w i t h  r e c k l e s s  

d i s r e g a r d  as to i t s  t r u t h  o r  f a l s i t y .

(30) " S p o n s o r "  m e a n s  t h e  c a n d i d a t e ,  p o l i t i c a l  c o m m i t t e e ,  o r  

o t h e r  p e r s o n  p a y i n g  f o r  t h e  a d v e r t i s e m e n t .  I f  a p e r s o n  

a c t s  as an a g e n t  f o r  a n o t h e r  o r  i s  r e i m b u r s e d  b y  a n o t h e r  

f o r  t h e  p a y m e n t ,  t h e  o r i g i n a l  s o u r c e  o f  t h e  p a y m e n t  i s  t h e  

s p o n s o r .
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(31) " I n c u m b e n t "  m e a n s  a p e r s o n  w h o  is in p r e s e n t  p o s s e s s i o n  o f  

a n  e l e c t e d  of fi ce .

(23) " P o l i t i c a l  A d v e r t i s i n g "  s h o u l d  b e  c h a n g e d  t o  " P o l i t i c a l  

A d v e r t i s e m e n t "  t o  r e f l e c t  t h e  l a n g u a g e  o f  t h e  m o d i f i e d  

s t a t u t e .  D e f i n i t i o n  t o  r e m a i n  t h e  same.

N o t e :  A d d i t i o n a l  t e r m s  s u c h  a s  " c a n d i d a t e , "  " e l e c t i o n , "  a n d

" p e r s o n , "  are c u r r e n t l y  d e f i n e d  in 4 2 . 1 7 . 0 2 0 .

4 2 . 1 7 . 5 3 0  F A L S E  I N F O R M A T I O N  P R O H I B I T E D .

(1) I t  s h a l l  b e  u n l a w f u l  f o r  a p e r s o n  t o  s p o n s o r ,  w i t h  a c t u a l  

m a l i c e :

(a) a p o l i t i c a l  a d v e r t i s e m e n t  w h i c h  c o n t a i n s  

false s t a t e m e n t s  o f  m a t e r i a l  f ac t ;

(b) a p o l i t i c a l  a d v e r t i s e m e n t  w h i c h  f a l s e l y  

r e p r e s e n t s  t h a t  a c a n d i d a t e  is a n  i n c u m b e n t  

for t h e  o f f i c e  s o u g h t  w h e n  in f a c t  t h e  

c a n d i d a t e  i s  n o t  t h e  i n c u m b e n t .

(2) I t  s h a l l  a l s o  b e  u n l a w f u l  f o r  a p e r s o n  o r  c a n d i d a t e ,  w h i l e  

s u c h  c a n d i d a t e  is s e e k i n g  a n o m i n a t i o n  o r  e l e c t i o n ,  t o  m a k e ,  

e i t h e r  d i r e c t l y  o r  i n d i r e c t l y ,  w i t h  a c t u a l  m a l i c e ,  a f a l s e
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c l a i m  s t a t i n g  or i m p l y i n g  t h e  s u p p o r t  or e n d o r s e m e n t  o f  a n y  

p e r s o n  or  o r g a n i z a t i o n  w h e n  in f a c t  t h e  c a n d i d a t e  d o e s  n o t  

h a v e  such s u p p o r t  o r  e n d o r s e m e n t .

(3) A n y  v i o l a t i o n  o f  t h i s  s t a t u t e ,  m u s t  b e  p r o v e d  b y  c l e a r  a n d  

c o n v i n c i n g  e v i d e n c e .
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LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Bax Y, Juneau, Alaska 99811 
(907) 465-3867 or 465-2450 t
FAX (907) 465-2029

D IV IS IO N  O F  L E G A L  S E R V I C E S

M E M O R A N D U M  February 25, 1991

SUBJECT:
TO:

FROM:

Enclosed is a redo of CSHB 40(). As you requested, I have expanded the mental 
standard in paragraph (3) to include reckless disregard of falsity, and have eliminated 
the part of that paragraph that limited it to "fighting words" and character assassina­
tion. Paragraph (4), the new part of this bill, is now gone, as it is subsumed by 
expanded paragraph (3).

I have also put paragraph (1) back into the bill. My understanding was that you did 
not want to delete the paragraph if it was not clearly unconstitutional. I do not 
believe that it is. Messer’i v. State. 626 P.2d 81 (Alaska 1980), a copy of which is 
attached, seems to imply vhat anonymous political communications can be made 
illegal, even if they are not paid for. Id. at 87-88. (Messerli had paid for his 
newspaper ads.) The court did not find that Tallev v. California. 362 U.S. 60, 4 
L.Ed.2d 559 (19*60) (copy also attach^), was controlling, possibly because Tallev did 
not deal with anonymous handbilling during a political campaign. Indeed, the 
Messerli majority did not cite Talley: the case was only cited by Justice Burke in his 
dissent.

If I may be of further assistance, please advise.

JBG:gc
91-095.glc

Enclosure

Election misconduct bill (CSHB 40())

Representative Max F. Gruenberg, Jr. 
Attn: Michael Plunkett

John B. Gaguine 3 ^ ^
Legislative Counsel

Deliveries lo: 240 Man Street 
Court Plaza, Room 500 

Mail Slop 3101

cc: Representative Betty Bruckman
Attn: Anne Ziesmer-Hays



D IV IS IO N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Box Y, Juneau, Alaska 99811 
(907) 465-3867 or 465-2450 
FAX (907) 465-2029

Deliveries to: 240 Main Street 
Court Plaza, Room 500 

Mail Stop 3101

M E M O R A N D U M February 15, 1991

SUBJECT: Election misconduct bill (CSHB 40 ( ))

TO: Representative Max F. Gruenberg, Jr. 
Attn: Michael Plunkett

FROM: John B. Gaguine " 3 ^  
Legislative Counsel

Enclosed is a bill that I hope addresses the constitutional infirmities in AS 15.56.010- 
(a) (election misconduct in the first degree). The bill repeals paragraph (1), 
prohibiting anonymous publications about an election. A  similar Los Angeles 
ordinance was held unconstitutional in Tallev v. California. 362 U.S. 60, 4 LEd.2d  
559 (1960). Paragraph (2) (renumbered as (1)) is retained; even though it is virtually 
identical to AS 15.13.090, it was enacted by the same Act that amended 15.13.090, 
so I am assuming that there was a specific purpose for having parallel provisions 
(possibly to avoid the cumbersome enforcement process that APOC musi use to 
enforce AS 15.13).

Paragraph (3) (renumbered as (2)) is also retained. I have concluded that my initial 
opinion about the constitutionality of this paragraph was wrong; after reviewing the 
extensive memorandum of the Washington attorney general’s office (included in the 
materials compiled by the Legislative Research Agency) and the lead case cited 
therein (Vanasco v. Schwartz. 401 F.Supp. 87 (S.D.N.Y. 1975), aff d mem.. 423 U.S. 
1041 (1976)), I believe that the paragraph does comport with the First Amendment 
"False factual information" appears clear, "which the person knows to be false" goes 
beyond the constitutionally required actual malice standard, and, because this is a 
criminal statute whose violation must be proven beyond a reasonable doubt, the 
standard of proof problem does not exist. (It is possible that the Alaska Supreme 
Court would rule that Article I, Section 5 of the Alaska constitution protects even 
knowing falsehoods in political speech, but that seems unlikely.)

Indeed, the paragraph could probably be expanded beyond "fighting words" and 
damage to reputation and still be constitutional. It is my understanding, though, that 
you do not desire to expand the paragraph beyond its present scope.



Paragraph (4) (renumbered as (3)), Representative Bruckman’s amendment, is also 
retained. TTiis too could probably be broadened beyond the election pamphlet, and 
I will be happy to broaden it if you or Representative Bruckman so desires.

If I may be of further assistance, please advise.

JBG:pl
91-089.plm

Representative Max F. Gruenberg, Jr.
February 15, 1991
Page 2

Enclosure



A l a s k a  S t a t e  L e g i s l a t u r e

Legislative Research Agency

P .O . Box Y 
Juneau . AK 9 9 8 S 1 -3 10 0  

Phone: (9 0 7 ) 105 -3991  
F ax : (9 0 7 ) 103 -3331

March 26, 1991
Z 6 |S9,

MEMORANDUM

FROM: Linda J. Snoj
Legislative Analyst 

RE: Truth in Campaign Advertising

You asked i f  i t  is a crime in other states for political candidates to publish 
false personal information on a resume or brochure. You also asked i f  Alaska 
had ever required candidates to swear to the truthfulness of statements 
published in voter pamphlets.

Background

False statements about a political candidate's record is part of the larger 
issue of false campaign advertising. In most states, the greater concern is 
libelous and slanderous campaign statements about a candidate's opponent, and 
many state laws address both concerns together.

Political .speech tends to have more constitutional protection than other forms 
of speech . Many challenges to the constitutionality of truth in campaign 
speech laws have passed through the courts, and i t  is d if f ic u lt  to word a law 
such that i t  does not draw challenge. A decision in New York Times vs. 
Sullivan  resulted in the "actual malice" standard for claims of false campaign 
statements.

"Actual malice" demands that the candidate deliberately spoke the falsehood 
with prior knowledge of its  falseness. However, this standard of "actual 
malice" is d if f ic u lt  to prove. Interpretation and opinion of the speaker must 
be considered in determining the truth of a statement. Does the statement 
have some kernel of truth and is merely a distortion of that truth? We offer 
an anecdotal example of the d iff ic u lty . A government-oriented publication 
selected a certain state legislator (from another state) as the least ethical

According to Alison Reed, project manager in election services, national 
office of the League of Women Voters, under most states' employment laws, an 
employee can be fired for falsifying a resume, yet an elected offic ia l cannot 
be impeached (equivalent of being fired) for the same reason.



Representative Bruckman
February 26, 1991
Page 2 ,

legislator in that state. In a subsequent campaign brochure, the legislator 
stated that he had been chosen as a "legislator of note" by this publication.

Attachment A contains several articles and reports that address the broader 
issue of falsehood in campaign statements. Not every paper addresses 
candidates' statements about their background, but the theories discussed apply 
to that issue. The background report by the office of the Washington Attorney 
General is particularly helpful in formulating law, as i t  discusses particular 
wording, and presents a model statute.

Statutes in Other States

Attachment B contains a survey of the 50 states' campaign advertising laws 
performed by the National Conference of State Legislatures. Also included are 
current statutes from Massachusetts, Ohio, Oregon, Utah and Washington. The 
survey reports that 21 states have passed laws prohibiting false campaign 
statements. Seven states have adopted fa ir  campaign practices codes. The 
candidate can take a voluntary oath to uphold that code. The statutes in seven 
states, including Alaska, pertain only to written statements. In most states, 
violation of this statute is a misdemeanor, although i t  is a felony in Indiana. 
Some states provide only civ il penalties, which could include voiding an 
election.

Alaska Statute (AS 15.56.010) addresses false statements in printed campaign 
advertising. However, because subsection (3)(B) includes the word "and," this 
statute pertains only to statements about other candidates. Alaska Statute 
15.56.010 is included as Attachment C.

Other Regulation

The U. S. Fair Campaign Practices Commission dealt with this subject on the 
federal level; however, that agency is now defunct. According to a 
representative of the Federal Election Commission, i f  political advertisements 
include a disclaimer, the federal government doesn't care what they say.

Because of the difficulty in applying state laws to political campaigns, many 
representatives of state and national organizations we contacted during our 
research advocate a watch dog role for the press, the public and the opposing 
candidates. These representatives feel political statements should be 
questioned and investigated by interested or affected parties such as the 
public and opposing candidates.

According to Graham Johnson, executive director of the Washington State 
Public Disclosure Commission, c iv il penalties can be used in Washington to void 
an election through the courts.



Representative Bruckman

February 26, 1991
Page 3 i

Past Requirements in Alaska

According to staff of the Alaska Division of Elections, candidates are not 
currently required to swear to the truthfulness of statements submitted for 
inclusion in the voter pamphlet. However, at one time candidates were required 
to swear to take such an oath, as evidenced by the signature page of the 1978 
election pamphlet statement form attached. Alaska Statute 11.56.200 makes 
w illfu l falsification of a sworn statement a class B felony. We have not been 
able to determine when and why the practice of requiring a sworn statement was 
discontinued. Seven former Division of Elections' employees with whom we spoke 
had no recollection of the existence of such a requirement.

We hope this information is useful to you. I f  you need further assistance, 
please feel free to contact this agency.

Attachments



§ 15.55.010 Alaska Statutes § 15.55.030

C h ap te r 55. E lec tion  O ffenses, C o rru p t P ra c tic e s  
and  P e n a ltie s .

Section 
10. Undue influence by force 
20. Undue influence by offer 
30. Publication without identification 
40. Publication of false statement 
50. Improper possession of ballot 
60. Counterfeiting of ballot 
70. Refusal to allow employees time off 
80. Improper disclosure of vote 
85. Divulging ballot count; penalty 
90. Writing of false statement 

100. Voting in false name 
110. Undue influence of election official 
120. Improper change of election returns 
130. Improper delay in sending of election 

materials 
140. Voting more than once

Section
150. Improper subscription to petition 
160. Improper distribution and printing of 

ballots 
170. False swearing
180. Improper influence of election by 

election officials 
190. False count by election officials 
200. Concealment of returns by election 

officials
210. General penalty for misdemeanor
220. General penalty for felony
230. Penalty for corrupt practice
240. Time limitation
245. Voting after disqualification
250. Definition of "person" and "election”

Sec. 15.55.010. Undue influence by force. A person who directly or 
indirectly uses or threatens to use force, coercion, violence or restraint 
or who inflicts or threatens to inflict damage, harm, or loss upon or 
against any person to induce or compel the person to vote or refrain from 
voting for a candidate in an election or for any election proposition or 
question, is guilty of a corrupt practice and upon conviction is punishable 
as for a misdemeanor. (§ 11.02 ch 83 SLA 1960)

Am. Jur., ALR and CJ.S. references. — 29 CJ.S. Elections §§ 83 et seq., 323 et
18 Am. Jur.. Elections. §§ 330 to 350. seq.

Constitutionality of corrupt practices 
acts, 69 ALR 377.

Sec. 15.55.020. Undue influence by offer. A person who gives or 
promises to give, or offers any money or valuable thing to a person with 
the intent to induce him to vote for or refrain from voting for a candidate 
at an election or for an election proposition or question, is guilty of a 
corrupt practice and upon conviction is punishable as for a misdemeanor. 
(§ 11.03 ch 83 SLA 1960)

Sec. 15.55.030. Publication without identification. A person who 
knowingly prints or circulates, or has written, printed, or circulated, a 
letter, circular, bill, placard, poster, or other publication relating to an 
election or to a candidate at an election or to an election proposition or 
question without the same bearing on its face, the name and address of 
the author, printer, and publisher, is guilty of a corrupt practice and 
upon conviction is punishable as for a misdemeanor. (§ 11.04 ch 83 SLA 
1960)

/15/5.55,016-25G to'fo ZtPetiLBl> W J W  AW



CANDIDATE’S NAME Ttrry Martin ELECTION DISTRICT Bf

STATEMENT OF INFORMATION REGARDING ISSUES
/

THIS STATEMENT MUST BE TYPEWRITTEN (DOUBLE-SPACED) AND MAY NOT CON­
TAIN MORE THAN 200 WORDS. (PLEASE NOTE THAT EACH WORD WILL COUNT AND 
THAT NO MORE THAN 200 WORDS ARE PERMITTED ACCORDING TO AS 15.57.020.)

L e t 's  build Alaska; make i t  a great  State .  With new p o s i t iv e  thinking l e g i s l a t i v e

leadership we can have business,  union,  education,  and the State government working

together  so that a l l  able bodied persons are o f f  unemployment r o l l s  and enjoy ing

the f r u i t s  o f  their  personal e f f o r t s .  Terry Martin advocates:  1) Stop i n f l a t i o n

every way p o ss ib le ,  espec ia l ly  by decreasing  government spending and al lowing the 

working people more o f  their personal income fo r  family needs. 2) Move the 

Capital as ^soon as possib le .  3) As an e le c te d  o f f i c i a l ,  to do what the vo ters  

want regardless o f  personal f e e l i n g s .  *0 Jobs, j o b s ,  j o b s ,  f o r  Alaskans by 

encouraging business in Alaska. 5) Land for  the c i t i z e n s  o f  Alaska to homestead 

as our did our fore fathers .  6) Court system which protects  the publ ic  i n t e r e s t ,  

not the cr iminal .  7) D-2 land b i l l  in congress should be changed to  b e n e f i t

(IF ADDITIONAL SPACE IS NEEDED, PLEASE SUBMIT THE REMAINDER OF YOUR 
STATEMENT ON ANOTHER SHEET.)

*

PLEASE COUNT AND TOTAL NUMBER OF WORDS USED: _  200_________________________

These are the biographical and Information statements as I request them to be printed in the 
“ Election Pamphlet” ; however, I understand that these forms will be returned to me for final 
review prior to publication. To the best o f  my knowledge, these statements are true and correct. 
Enclosed i s  a check (or .money order)  made out  t o  the State o f  Alaska in  the 
amount o f  _____  f o r  the c o s t  o f  one page o f

Subscribed and swom before me this J 3  day of

(SEAL)

space

(Signature of  Candidate)

Postmaster) 

Commission expires:

REMEMBER TO ENCLOSE A 4 x 5 PHOTOGRAPH!
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C a m p a i g n i n g  A d  N a u s e a m

Nasty political advertising is making the electorate cynical and the political 
process trivial. Can states get it under control?

Susan Biemesderfer

1 ampaigns should be to inform the 
i public, not nauseate them."

Susan Biemesderfer specializes in election issues for 
NCSL.

This may be U.S. Senator John Dan- 
forth's opinion about campaigns, but 
strategists in 1990 are more likely to be 
worried about losing votes than sicken­
ing voters. Danforth has introduced a

O  Q

IK

bill aimed at curbing political attack ads, 
but its passage appears less likely than 
the continued proliferation of i. 'gative 
campaign ads at the federal, sta e and 
local levels.

If 1989's nastiest races are any indica­
tion, the decade's first political season 
promises to bloom with more controver­
sy. For example:
• New Jersey's gubernatorial race last 
year turned into a fierce match of televi­
sion jabs thrown by Congressmcr. Jim 
Florio and Jim Courter. Now-Governor 
Florio's initial attack depicted Courter 
with a Pinocchio -like nose, alleging he 
had misrepresented his legislative record; 
Courier's response charged that Florio 
took money'from corrupt unions and 
showed Florio's nose growing while 
Courier's nose simultaneously shrank;
.• In Virginia, newly elected Governor 
Pouglas Wilder held on to a diminishing 

• ‘. lead over an opponent who ran televi-
, ■.?:, sion ads that showed a woman weeping

f ij  - ’•-•■as the announcer talked about a bill in- 
I. Is??--' troduced by Wilder that allowed for the 

questioning of rape victims about their 
private lives;
•David Dinkins defeated Ed Koch for.-j t* -» . •

I'^.the New York City mayor's seat despite 
^-Xoclrs charges that Dinkins engaged in 
f e ^ d y ’firiartciaJ dealings; and

 White
was 
op-

l̂ to ̂ ar, this year's state primaries have 
■Sustained the negative ad trend. Texas 
gubernatorial candidate Ann Richards 
'has already wrestled with allegations 
frotft other Democrats that she used il­
legal drugs; in California's Democratic 
primary, Dianne Feinstein emerged as 
the party’s candidate for governor in a 
race where, as reported by Newsweek, 
"a single 30-second spot' could 'move 10

State Legislatures September 1990



recent New Jersey proposals designed to 
discourage negative campaigning have 
'eventually died." He traces the lack of 
legislative support to lawmakers' skep­
ticism about the legality of such 
measures.

Some of that skepticism is rooted in 
legislators' knowledge of a 1975 ruling 
that struck down New York's prohibition 
against campaign misrepresentations. In 
Vanasco vs. Schwartz, a case that went 
all the way to the U.S. Supreme Court, 
sections of the New York election code 
were found to be "repugnant to the right 
of freedom of speech."

T he Vanasco case stemmed from com­
plaints filed against two candidates 

for the New York Assembly in 1974. Roy 
Vanasco, an unsuccessful Republican 
candidate, had distributed campaign lit­
erature that allegedly misrepresented his 
party affiliation as "Republican-Liberal’' 
and falsely implied he was an incumbent. 
A successful Democratic-Liberal candi­
date in another Assembly district, Joe 
Ferris, was accused that same fall of 
misrepresenting his opponent’s voting 
record. Under the authority of New 
York's statutory prohibition against 
distributing false campaign literature, the 
New York Board of Sections ordered 
both candidates to surrender their cam­
paign literature. The two candidates 
joined forces to file suit against the 
Board. The court's decision in their favor 
held that any state regulation of cam­
paign speech must be premised on the 
"actual malice" standard applicable to 
public figures since the U.S. Supreme 
Court's landmark libel ruling in New 
York Times vs. Sullivan.

"It is that standard-the requirement 
that false campaign information be of 
libelous, malicious nature-that makes 
our state law such a challenge to en­
force," says Graham Johnson, executive 
director for the Washington State Public 
Disclosure Commission. The commis­
sion has been charged with the delicate 
task of discerning where "actual malice" 
may be the root of false statements made 
in the heat of campaign combat. Wash­
ington's prohibition against false cam­
paign statements has been amended in 
light of the Vanasco ruling, making it, in 
Johnson's opinion, "all but impossible to 
prove a violation has occurred. It hasn't 
happened yet with a state legislative 
race. The circumstances of campaigns 
are unique and not well documented,

and proving malicious intent on the part 
of a candidate is an almost insurmount­
able task."

An alternative approach to dealing 
with negative ads is the use of "fair cam­
paign practices'' codes. These codes are 
on the books in seven states and are 
generally signed voluntarily by candi­
dates. Typically, fair campaign codes in­
clude language similar to that found in 
Washington's provision, wherein can­
didates vow not to participate in "per­
sonal vilification, defamation and other 
attacks on any opposing candidate or 
party." And while such codes have at 
least occasionally raised the conscious­
ness of candidates and voters, they are 
generally regarded as good-faith but 
meager attempts to temper negative ads.

"The options were left with, then," 
says New Jersey Assemblyman Bob 
Franks, "are either ignoring the problem 
or doing our best to pass a law that will 
survive the courts' scrutiny." Franks has 
introduced a bill that would require a 
candidate to appear in any campaign ad 
that mentions the opposing candidate: in 
a print ad referencing another candidate, 
the attacking candidate's photograph 
would have to appear. Because the bill 
doesn't require that any judgment be 
made about the ad producer's intent and 
imposes an affirmative act on the part of 
the candidate-rather than restricting the 
content of the candidate's speech-pro­
ponents are optimistic about its chances 
to gel around constitutional hurdles. A 
similar bill has been introduced in the 
Florida House of Representatives.

Both the Florida and New Jersey bills 
resemble the legislation proposed in Con­
gress by Senators John Danforth and 
Emest Hollings. "If a candidate wants to 
sling mud at his opponent," says Dan­
forth, “the public should be able to see 
the candidate's dirty hands." Media con­
sultant Roger Ailes counters Danforth 
with claims that the bill violates the First 
Amendment. “If we're going to start with 
censorship in this country," Ailes argues, 
"we ought to start with child pornog­
raphy and political commercials ought 
lo be far down the list."

These measures, if passed, are certain 
to face the scrutiny of judges with watch­
ful eyes on constitutional freedoms. Still, 
some legislators persist in their efforts to 
tone down negative campaign ads. "The 
sentiment of the American people today 
when they look at politics," insists Dan­
forth, 'is nausea." A
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N e g a t i v e  C a m p a i g n i n g  I s  H e r e  t o  S t a y
By WILLIAM ENDICOTT .

A thick little pocket guide to the vari­
ous sessions at the National Conference 
of State Legislatures' annual meeting 
last month reflectea the kinds of issues 
that are bedeviling lawmakers from 
coast to coast. . .

There were panels covering every­
thing horn abortion to the savings and 
loan crisis.

But self-preservation never being far 
from the minds of most legislators, the 
session that drew one of the biggest 
crowds dealt with an issue that has 
never before shown up on the NCSL 
agenda.

It was standing-room-only for an 
hour-arid-a-half discussion of negative 
political campaigning, which addressed 
the question, "How much is too much?"

Whatever constitutes "too much,"
it's obvious we haven’t gotten there 

yet. All one has to do is look at some of 
the commercials from campaigns of the 
1960s, when television came into its 
own as a campaign tool, to see that neg­
ative advertising is not a new phenome­
non in U.S. politics.

But a subtle change has taken place 
in the way political consultants assess 
negative ads.

Once, consultants might have coun­
seled their candidates that nasty ads 

; could produce a backlash. Now, the can- 
' didates are being persuaded that nega­

tive ads grab more viewers and there­
fore work better than positive ads.

Why should legislators be dabbling in 
such an issue, which is fraught vrith all 
sorts of first Amendment implications?

“ Because they are incumbents and 
more often than not, incumbents are on 
the receiving end of negative ads," said 
Graham Johnson, executive director of 
the Washington State Public Disclosure 
Commission. "They’d like to get a han­
dle on it."

The fact that such a topic could find 
its way onto the agenda here suggests 
the problem not only is of growing con­
cern but that legislators expect it to get 
much worse before it gets better.

That's too depressing to contemplate. 
As repugnant as negative ads are, how­
ever, most states have found that ef­
forts to regulate them are difficult at 
best and can have a chilling effect on

William Etulicott is chief of the Me- 
Qatchy News Service's capitol bureau.
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the free expression of political thought 
and ideas.

An NCSL survey of political reform 
efforts in all 50 states concluded that 
while the true merits of negative adver­
tising are arguable, there is an inargu- 
able political reality now faced by candi­
dates for public office: Negative ads are 
here to stay.

Seven state legislatures, Including 
California, have endorsed a fair cam­
paign practices code which typically 
contains a clause that the candidate will 
not participate in "personal vilification, 
defamation and other attacks on any op­
posing candidate or party." But the 
codes generally are voluntary and not 
enforceable.

Twenty-one states have passed laws 
prohibiting false campaign statements. 
In most cases, towever, they are so 
weak as to be meaningless or have been 
gutted by the courts.

Key provisions of a tough New York 
law, for instance, were struck down as 
unconstitutional in a ruling that has be­
come the leading opinion on campaign 
falsity statutes. It held that any state 
regulation of campaign speech must be 
premised on the "actual-malice" stan­
dard applicable to public figures in libel 
cases.

Try proving actual malice. "What? My 
ad contains inaccuracies about my oppo­
nent? A wireless mistake by my staff. 
I ’m so sorry. No malice intended."

In short, the NCSL survey found that 
despite widespread criticism that nega­
tive ads demean the electoral process 
and deter voters from participating, the 
constitutional issues raised when trying 
to regulate the free speech of candi­
dates are difficult, if not impossible, to 
overcome.

All this is quite pleasing to political 
consultants who make their living off 
crafting such ads, rationalizing their use 
and being contemptuous of those who 
would, as they put it, "sanitize" the po­
litical process.

"Negative media and the negative 
component of an argument are part of 
politics,”  Democratic consultant David 
Axelrod of Chicago told the audience 
here. "...Media consultants did not cre­
ate the atmosphere of cynicism that ex­
ists in this country."

Maybe not But consultants certainly 
play on that cynicism, as even Axelrod 
had to concede, and their negative spots 
resonate a lot more loudly because of it.

It’s too bad some of that creativity is 
not channeled toward elevating political 
debate.
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April 25, 1989

MEMORANDUM

TO: Representative David Finkelstein

ATTN: Ileen Self

FROM: Theresa Tanoury
Legislative Analyst

RE: Code of Fair Campaign Practices in Montana
Research Request 89.371

You requested information on the effectiveness of the 1979 Code of Fair 
Campaign Practices in Montana (Montana Statute 13-35-301--attached). The code 
protects Montana citizens' constitutional right to a "free and untrammeled 
choice" of elected officials.

The Montana Commission of Campaign Practices is responsible for providing the 
code to all local, county, and state candidates. (The commission also 
promulgates regulations and assesses c iv il  penalties for violations by all 
candidates required to f i le  disclosures claims.) Signing the code is
voluntary, although Commissioner Delores Colberg states that no candidate has 
ever refused to sign the code.

Recent campaigns in Montana are considered much "cleaner" than campaigns prior 
to the 1979 adoption of the code. During the 1988 election, the "dirtier" 
campaigns were over ballot issues (one committee versus another committee) and 
in the U.S. Senate race (candidates are not subject to the code).

Personal Communication with Gregory J. Petesch, Code Commissioner & 
Director Legal Services, Montana Legislative Council, April 24, 1989.
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1 will conduct my campaign in the best American tradition, discussing the 
iuues aa 1 *ee them, presenting my record and policies with sincerity and 
frankness, and criticising without fear or favor the record and policies of my 
opponent and his party which merit such criticism.

I will defend and uphold the right of every qualified American voter to full 
and equal participation in the electoral process.

1 will conduct my campaign without the use of personal vilification, charac­
ter defamation, whispering campaigns, libel, slander, or scurrilous attacks on 
my opposition or his personal or family life.

1 will not use campaign material of any sort which misrepresents, distorts, 
or otherwise falsifies the facts, nor will I use malicious or unfounded accusa­
tions which aim at creating or exploiting doubts, without justification, as to 
the loyalty and patriotism of my opposition.

I will not make any appeal to prejudice based on race, sex, creed, or 
national origin.

I will not undertake or condone any dishonest or unethical practice which 
tends to corrupt or undermine our American system of free elections or which 
hampers or prevents the full and free expression of the will of the voters.

Insofar as is possible, I will immediately and publicly repudiate support 
deriving from any individual or group which resorts, on behalf of my candi­
dacy or in opposition to that of my opponent, to the methods and tactics that 
I have pledged not to use or condone."

History. Ea. Sec I, CL 475, L. l!7f.

13*35-302. Candidates to be given opportunity  to subscribe to 
campaign practices code — publicity. (1) The commissioner of campaign 
practices shall prepare • form which contains the code of fair campaign prac- 9  
tices provided for in 13-35-301 and a place for a candidate to sign the form 
and to indicate that the candidate endorses, subscribes to, and pledges to 
abide by the code.

(2) Each candidate required to file statements or reports with the commis­
sioner ahall be aent a copy of this form. Signing the form is voluntary, and 
a failure or refusal to sign is not a violation of the election laws. A form shall 
be aent for each election as soon as feasible. The signed form shall be 
returned to the commissioner. o

(3) The commissioner shall supply the secretary of state, the county regia- % i
trars, and the city and town clerks with forms. Any candidste not required <
to file with the commissioner but wishing to subscribe to the code may obtain 
the form from the commissioner, the secretary of state, a county registrar, or 
a city or town clerk and may sign the form and deliver it to the commis­
sioner.

History Ejl Sse. 2, CV 475. L  1*7*.

C H A P T E R  3 6

C O N T E S T S

Fart 1 — Geacral PrwkioM
13-36-101. Grounds foe coots* of nomination or election to public ofRc*. \
13-36-101 Time for rnaiasnriag coots*.
13-36-101 Cou* ksHag juriofctioa of ptorssdinp

13-35-302  ELECTIONS 143


