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“"HOUSE COMMITTEE REPORT

@) I; i

Date Referred: January 21, 1991 FURTHER REFERRALS: Finance
I ;

Date of Committee Action: j? —y > 9 /

The JUDICIARY Committee considered: HB 30

HOUSE BILL NO. 30 SENTENCING; REHABILITATION; PAROLE

"An Act relating to sentencing practices and procedures and to the serving of sentences; expanding the
circumstances in which a sentence may require participation in an appropriate rehabilitation or treatment
program; redefining eligibility for discretionary parole; adding a related mitigating factor in the determination
of presumptive sentences; authorizing the Department of Corrections to establish alternative sentencing and
related programs for prisoners; and providing for an effective date.”

RECOMMENDATIONS: - - n \ [ ] the same title
be replaced with C pO SO \3uy,0 J a new title

[ ] have attached amendments(s) $ *;
()0 do pass

[ ] do not pass
[ ] no recommendations
. [ ] individual recommendations

[ 1ladditional referral to the Committee
. 1
ADOPTS: letter of Intent
~ ATTACHES NEW FISCAL NOTE(S):  epo APPROVES PREVIOUS: m
. ]
[ ] fiscal impact [ ] fiscal note(s)

[ ] zero fiscal note(s)



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

P.O. Bax Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street
(907) 465-3867 or 465-2450 Court Plaza, Room 500
FAX (907) 465-2029 M ail Stop 3101

MEMORANDUM March 8, 1991

SUBJECT: Germaneness (CSHB 30(JUD))

TO: Representative Dave Donley

FROM: Tamara Brandt Cook//

Director |P

Division of Legal Services

Here is a draft CS to HB 30 that you requested. The original bill dealt with
sentencing practices, but the CS now deals with an entirely new subject, the Exxon
settlement. Since a CS is actually an amendment to a bill proposed by committee,
this CS appears to violate the germaneness requirement. Rule 35 of the Uniform
Rules of the Alaska State Legislature provides in relevant part:

No motion or proposition on a subject shall be admitted under color of
amendment if the subject matter is different from that under consideration.

This is supplemented by Mason’s Manual of Legislative Procedure which provides in
Sec. 402:

Sec. 402. Amendments Must Be Germane

1. Every amendment proposed must be germane to the subject of the
proposition or to the section or paragraph to be amended, and an amendment
is not in order which is not germane to the question to be amended. This is,
basically, a phrase of the rule that each proposition have but one subject and
that members have the right to vote separately on each question.

2. To determine whether an amendment is germane, the question to be
answered is whether the question is relevant, appropriate, and in a natural and
logical sequence to the subject matter of the original proposal.



Representative Dave Donley

March
Page 2

8, 1991

3. To be germane, the amendment is required only to relate to the same
subject. It may entirely change the effect of the motion or measure and still
be germane to the subject.

4. An entirely new proposal may be substituted by amendment so long as it
is germane to the main purpose of the original proposal.

5. An amendment to an amendment must be germane to the subject of the
amendment as well as to the main question.

6. No independent new question can be introduced under cover of an
amendment. But an amendment may be in conflict with the spirit of the
original motion, and still be germane and, therefore, in order.

7. The admissibility of an amendment should be judged from the provisions
of the text, rather than from the purpose which circumstances may suggest.

8. Whether a proposed amendment is consistent with the measure, motion or
guestion proposed to be amended, is a question to be decided by the body
and not by the presiding officer.

The question of whether an amendment is germane is a parliamentary procedure
question which must be raised by a member of the body or the point is waived. As
stated in Rule 402(8) of Mason’s Manual, if the question is raised it is a question to
be decided by the body.

However, the question of germaneness is not just a matter of interpretation by the
body, for there is a constitutional aspect. It has been held by the Court of Appeals
in Alaska and by courts in other jurisdictions that an amendment to a bill that
entirely changes its subject triggers the three reading requirement. That is to say, any
reading given the bill prior to adoption of the amendment no longer counts. (Smith
v. Michell. 72 SE 755 (West Virginia 1911); Van Brunt v. State. 653 P.2d 343 (Alaska

1982);

Casey v. Southern Baptist Hospital. 526 S.2d 1332 (Louisiana 1988)).

TBC:pl

91-138.

plm



FISCAL NOTE

STATE OF ALASKA BILL NO. CSH 30(JuD)
1991 LEGISLATIVE SESSION
Revision D ate: Department Affected: Legislative Affairs Agency
Tile*  Settlement Negotiations on the BRU:
Exxon Valdez oil spill claims Component:

Sponsor.  House Judiciary Committee
Requestor:  House Judiciary Committee COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 32 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 n o Q.. o O—
EQUIPMENT 0 0 0 0 0 0
LAND &STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEQUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL | o o | 0o | 0 0
REVENUE J L o | 0 0 o0 0

FUNDING: (Thousands of Dollars)
GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimate of current year impact.  -0-
ANALYSIS: (Attach a separate page if necessary.)
Prepared By: ~ House Judiciary Committee Phone:  465-4990
Division: Alaska State Legislature N Dete*——Mgrch 8, 1991
Approved by Commissioner: chairman Dave Donley® K )CUM> L
Agency.  House Judiciary Com m ittee Date: 3/ff/91

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
Rev 10/90 Page of






(7) h USE COMMITTEE REPOK.

Date Referred: February 22, 1991 FURTHER REFERRALS: Finance
Date of Committee Action: 3 ~/ -~ |
The JUDICIARY Committee considered: SSHB 33

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 33 PENALTIES FOR VIOLATION OF OSHA LAWS

"An Act relating to penalties for violation of workplace safely laws; and assessing costs for an employer’s
failure to appear at certain hearings of the OSHA Review Board."

RECOMMENDATIONS: 1*1 the same title
be replaced with 1 ] a new title

[ Jhave attached amendments(s)

P<J do pass

[ ] do not pass
[ ] no recommendations
A5 individual recommendations

[ ] additional referral to the Committee
ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(S): ()9)) APPROVES PREVIOUS:
07] fiscal impact [ ] fiscalnote(s)

[ ] zero fiscal note I ] zero fiscal note(s)

OTHER RECOMMENDATIONS

CHAIRMAN'S SIGNA



(7)

'-(OUSE COMMITTEE REPr-"T a xx-

Date Referred: February 12, 1991 FURTHER REFERRALS: (MNudiciary”)
Finance

Date of Committee Action: 2

The LABOR AND COMMERCE Committee considered: SSHB 33

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 33 PENALTIES FOR VIOLATION OF OSHA LAWS

"An Act relating to penalties for violation of workplace safety laws; and assessing costs for an employer’s

failure to appear at certain hearings of the OSHA Review Board."

RECOMMENDATION'S: the same title
be replaced with " s.£ H ﬁ c<-*0 I 1 a new title

[ Lhave attached amendments(s)

[V\ do pass

[ ] do not pass
[ 1 no recommendations
[ " individual recommendations

[ ] additional referral to the Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): N APPROVES PREVIOUS: (Dept/Due)
[>skfiscal impact [ ] fiscal note(s)

[ ] zero fiscal note [ ] zero fiscal note(s)

SIGNING DO PASS: SIGNING OTHER RECOMMENDATIONS:



STATE OF ALASKA
1991 LEGISLATIVE SESSION

Revision Date;

FISCAL NOTE

Title:
violation of workplace safety laws;..."
Sponsor:

"An Act relating to penalties for

Representative Koponen

Requestor:

EXPENDITURES/REVENUES:
OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL
REVENUE

House Judiciary

(Thousands of Dollars)
FY 92 FY 93

100 100
200 20.0

300 300

2150 86.0

FUNDING: (Thousands of Doallars)

GENERAL FUND
FEDERAL FUNDS
OTHER

TOTAL

POSITIONS:
FILL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact:

300 300

300 300

None

BILL NO: CSSSHB 33(Jud)

Department Affected: Labor
BRU:
Component:

Labor Standards & Safety

Occupational Safety &Health

COMPONENT SERIAL NO. 97Q
FY 94 FY 95 FY 9% FY 97
0.0 00 00 0.0
340 14.0 6.0 00
0.0 00 0.0 00
0.0 00 00 0.0

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90

Page 1 of 2



Fiscal Note Analysis for:
"An Act relating to penalties for violation of workplace safety laws...”

This bill would increase the amount of the penalties charged for the violation of workplace
safety laws. Because of the increase in penalties, we expect an increase in the number of
contested violations and in the number of requests for informal conferences. This increased
workload would result in additional travel for existing staff as well as the OSHA Review
Board members. Additional legal support for the review board would also be required.

Expenditures

Travel $10.0
OSH Review Board (5.0)
Existing Staff (5.0)

Contractual $20.0
Legal support for Review Board (15.0)
Legal support for department (5.0)

Total Cost $30.0

These costs should decrease after the first two years if the bill achieves its goal of providing
more incentive for employers to voluntarily correct hazards so that we find fewer serious
violations. Therefore we should have no additional cos”s beyond 1993.

Revenues

The department assessed a total of $300,600 in penalties in FY 90 with a collection rate of
approximately 70%. We estimate about $300,000 in additional penalties would be asse sed
in FY 92 with the new rates. Assuming our 70% collection rate, revenues would increase

by $210,000.

After the first year, we anticipate revenues would decrease as employers voluntarily correct
hazards and fewer violations are detected. Thus, after five years with the new penalties we
project the deterrent affect of the higher rates would bring revenues back to what they
currently are.

The bill would also permit the collection of expenses incurred when employers fail to appear
at an OSH Review Board Hearing. The average daily cost for the OSH Review Board to
hold hearings is $1,000. If it must cancel five days of hearings because employers, do not
appear at hearings, the Board could ask for $5,000 in reimbursable expenses from
employers. Once employers understand that they may be liable for such costs, the number
of cancellations should decrease and therefore, it is expected after the second year, no
significant revenue will be raised under this provision.

Assumption: Effective date of July 1, 1991.

page 2 of 2



DEPARTMENT OF LAW

Proposed Amendment to the work draft of CS for HB 33

Page 3, lines

section with:

1 -

March 4, m1991

6, following "conviction,Lreplace remainder of

Is guilty of a class A misdemeanor [PUNISHABLE BY A
FINE OF NOT MORE THAN $10,000, OR BY IMPRISONMENT
FOR NOT MORE THAN SIX MONTHS, OR BY BOTH. HOWEVER
UPON A SECOND CONVICTION AFTER A PRIOR CONVICTION
FOR A VIOLATION CAUSING DEATH, AN EMPLOYER IS
PUNISHABLE BY A FINE OF NOT MORE THAN $20,000, OR
BY IMPRISONMENT FOR NOT MORE THAN ONE YEAR, OR BY
BOTH]. Nothing in this subsection precludes a

prosecution brought under title 11.



DEPARTMENT OF LAW

Proposed Amendment to the work draft of CS for HB 33
March 4, 1991

Page 3, lines 1-6, following "conviction,ll replace remainder of

section with:

iIs guilty of a class A misdemeanor punishable as
authorized in AS 12.55 except that. if the
defendant is an individual. [BY] a fine may be
imposed not to exceed $70.000 for a first offense
and not to exceed $140.000 for a subseguent offense
[OF NOT MORE THAN $10,000, OR BY IMPRISONMENT FOR
NOT MORE THAN SIX MONTHS, OR BY BOTH. HOWEVER,
UPON A SECOND CONVICTION] after a prior conviction
for a violation causing death[, AN EMPLOYER IS
PUNISHABLE BY A FINE OF NOT MORE THAN $20,000, OR
BY IMPRISONMENT FOR NOT MORE THAN ONE YEAR, OR BY
BOTH]. Nothing in this subsection precludes a

prosecution brought under title 11,



§ 12.55.030 Alaska Statutes § 12.55.035

of thesix of Josgph v State, 712 P2d 94 (Alaska b
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Sec. 12.55.035. Fines, (a) Upon conviction of an offense, a defen-
dant may be sentenced to pay a fineas authorized in this section or as
otherwise authorized by law. In determining the amount and method
of payment of a fine, the court shall take into account the financial
resources of the defendant and the nature of the burden its payment
will impose. No defendant may be imprisoned solely because of inabil-
ity to pay a fine.

(b) Upon conviction of an offense, a defendant who is not an organi-
zation may be sentenced to pay, unless otherwise specified in the
provision of law defining the offense, a fine of no more than

(1) $75,000 for murder in the first or second degree, attempted mur-
der in the first degree, sexual assault in the first degree, sexual abuse
of a minor in the first degree, kidnapping, or misconduct involving a
controlled substance in the first degree;

(2) $50,000 for a class A, B, or C felony;

(3) $5,000 for a class A misdemeanor; -

(4) $1,000 for a class B misdemeanor;

(5) $300 for a violation.

(c) Upon conviction of an offense, a defendant that is an organiza-
tion may be sentenced to pay a fine not exceeding the greater of

(1) an amount that is

(A) $500,000 for a felony offense or for a misdemeanor offense that
results in death;

(B) $200,000 for a class A misdemeanor offense that does not result
in death;

(C) $25,000 for a class 3 misdemeanor offense that does not result
in death;

(D) $10,000 for a violation;

(2) two times the pecuniary gain realized by the defendant as a
result of the offense; or

(3) two times the pecuniary damage or loss caused by the defendant
to another, or to the property of another, as a result of the offense.

100
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§ 1255040 Code of Criminal Procedure § 1255045

(d) If a defendant is sentenced to pay a fine, the court may grant
permission for the payment to be made within a specified period of
time or in specified installments.

(e) In imposing a fine under (c) of this section, in addition to any
other relevant faciors, the court shall consider

(1) measures taken by the organization to discipline an officer, di-
rector, employee, or agent of the organization;

(2) measures taken by the organization to prevent a recurrence of
the offense;

(3) the organization’s obligation to make restitution to a victim of
the offense, and the extent to which imposition of a fine will impair
the ability of the organization to make restitution; and

(4) the extent to which the organization will pass on to consumers
the expense of the fine. (§ J2 ch 166 SLA 1978; am § 17 ch 45 SLA
1982; am § 26 ch 143 SLA 1982; am § 4 ch 59 SLA 1988; am § 18 ch
85 SLA 1988; am 88 1, 2 ch 142 SLA 1990)

Cross references. —For dassification murder in te first degree” in subsection
of offersss, s2 AS 1181250 for sen

taross of i mrertforfelonessee sso0d 1988 anvedhent insarted
A31255 ; for santeroes of | "sexuAl aouse of a mirnor in the first de
seeASlz 135 gee’lns.bsa:t]on(b])
Effectofarrerd*renls The 180 renrote subsec-
aﬂerrpted tion (© ardwbbdsbsecnon ©.
NOTES TO DECISIONS

Court is under duty to consider de- 846 (Alaska Ct. %1 ; Wilson v.
fendant's eaming_capacity in come S, 756 P A a Ap
tionwith any inposition of afire or resti-
tution Failuretocbsorequiresautonatic  Qited in Marperson v, State 6b P2d

P ]%adAlasla (63 Ve mﬂ%%ﬁ% (Alaska (6 Am
Applied |n Wright vm P2]

L TR T

Sec. 12.55.045. Restitution, (a) The court may order a defendant
convicted of an offense to make restitution as provided in this section,
including restitution to the victim, to a public, private, or private
nonprofit organization that has provided counseling, medical, or shel-
ter services to the victim, or as otherwise authorized by law. A defen-
dant is presumed to have the ability to pay restitution unless the
defendant establishes the inability to pay by a preponderance of the
evidence. In determining the amount and method of payment of resti-
tution, the court shall take into account the
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WALTERJ. HICKEL, GOVERNOR

]

DEPARTMENT 0 F L ABOR

OFFICE OF THE COMMISSIONER

February 7, 1991

The Honorable Niilo Koponen
House of Representatives
Alaska State Legislature
P.O. Box V

Juneau, AK 99811

Dear Representative Koponen:

This is to follow ug on our conversation conce_rningi amendments
to House Bill No. 33 to align Alaska's occupational safety and
health penalty structure with that mandated by the U.S.
Department of Labor,.

Briefly, in 1990 Congress passed legislation requiring the
federal Occupational Safety and Health Administration to
increase penalties for OSHA violations. As you know, under our
State occupational safety and health plan, Alaska is required to
prescribe standards and enforcement of standards which are at
least as effective as those provided by federal OSHA.

Consequently, it would seem prudent to go ahead and bring the
penalties in your bill in line with the federal standard now, as
opposed to having to make a two-step approach. To that end,
enclosed is a listing of the specific amendments needed, along
with some background information on the federal requirements.

Thank you for your help; and if you have any questions or need
additional information; please let me know.

Nancy Bear/Usera
Commissioner

NBU: kh

Enclosure



U.S. Department of Labor A%BMMSemMawtw
QOccupational Safe g and Health
Washington, D.C. 20210

JAN 23 101
MEMORANDUM FOR: STATE DESIGNEES

FROM: GERARD F. SCANNELIj

Assistant Secretary

SUBJECT: Statutory lIncrease in Penalty Levels

As you are aware, the Omnibus Budget Reconciliation Act of 1990,
that was effective on November 5, amended section 17 of the
Occupational Safety and Health Act to provide for increased
penalty levels for violations of the Act. The excerpt of the
Conference Report on the Budget Act which discusses penalties was
sent to you on October 31. The amendments provide for a maximum
of $70,000 for willful and repeat violations, a minimum of $5,000
for each willful violation, and a maximum of $7,000 for serious,
other than serious, TfTailure to abate, and posting violations.

The Congress (as evidenced by the Conference Report) believes
that the increased maximum penalty authority will serve as an
important deterrent and will encourage employers to comply with
safety and health regulations before they are Inspected.
Employers should realize that maintaining a safe and healthful
workplace is less costly than facing the potential of high
penalties, in addition to the major cost of accidents and
injuries.

Since the $5,000 floor for willful penalties is within currently
authorized limits, 1in the interest of national consistency, the
States are encouraged to implement it administratively, concur—
rently with Federal OSHA®"s implementation. (The Conference
Report makes clear that negotiated settlement of willful viola—
tions may result in a lower penalty.) OSHA has developed
procedures for implementing the new penalty calculations, in
consultation with State plan representatives, and will begin

the new levels on all 1inspections begin—
n i n g 1, 1991 for, violations which occurred on
or afterNovember 5, 1990. (A copy of the final directive 1is
attached, for your information.)

As you are aware, State plan approval criteria in section 18 of
the Act and 29 CFR 1902 require the States to provide for stan-—
dards and enforcement of standards which are at least as
effective as OSHA®"s standards and enforcaoM&t™”Purther, OSHA
regulations at 29 CFR 1953.20 and 1953.23 provide that when there
is a change in the Federal program (examples given include



revisions ia-enforcement policies or procedures, and legislative
or regulatoii®ehanges) the States are required to implement
corresponding changes within six months of the Federal change.
The time limit may be expended if the Assistant Secretary deter-
mines that a State has made a timely and specific showing that
good cause exists to extend the time limitation for that State.

We recognize that this is a significant change in the OSHA
Prog_ram for both the Federal and State programs; and that State
egislative action is necessary to effect a comparable change.
States, in order to be considered at least as effective as the
Federal program, must have statutory penalty authority for their
private sector programs that at least reflects the new Federal
maximums. We urge all States to try to effect this statutory
change within the required six months and are available to .
provide any assistance you may need. However, we also recognize
that because of differing State legislative schedules, etc., some
States mag be unable to accomplish such a change within six
months. SHA w ill work with each State on an Individual basis to
effect the required increases as soon as practicable. You also
should be aware that State implementation of the new penalty
authority, once enacted, need not be identical to Federal pro-
cedures, though State performance will be evaluated by OSHA to
assure equivalent effectiveness.

Please notify your respective Regional Administrator as soon as
possible, if you foresee any problems in accomplishing this
legislative change.

Attachment
cc. Regional Administrators



Department of Labor
Proposed Amendments to House Bill 33
Amend line 13 on page 1to read:

than $70.000 [$10,000] for each violation. A minimum penalty of
$5.000 must be assessed under this section.

Page 2, line 4

Change $3.000 to $7.000
Page 2, line 13:

Change- $3.000 to $7.00.0
Page 2, line 18:

Change $3.000 to $7.000
Page 2, line 24

Change $30.000 to $70.000
Page 2, line 26:

Change $60.000 to $140,000
Page 2, line 31

Change $30.000 to $70.000
Page 3, line 4;

Change $3.000 to $7.00Q
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March 12, 1991

Honorable Dave Donley, Chairman
Judiciary Committee

House of Representatives

P. 0. Box V

Juneau, Alaska 99801

Dear Representative Donley:

Apparently there has been some confusion over HB 33, to increase
occupational safety and health penalties, with regard to which
provisions are necessary to adopt in order to bring Alaska into
parity with the federal Occupational Safety and Health Act, and
which are discretionary. There are three 1issues contained in the
bill. These follow:

1. The penalty increases set out in Sections 3, 4, 5 6 and
9 of the draft Judiciary committee substitute correspond to
the federal increases and need to be adopted to insure State
compliance with federal statutes.

2. The increases Proposed in Section 2, 7 and 8, are not
mandated. They relate to criminal penalties which were not
increased at the federal level. Alaska has never had a
criminal conviction under its occupational safety and health
statutes. For this reason, we donot feel strongly whether
or not the criminal penalties areincreased at this time.

3. Section 1 of the bill was requested by the department on
behalf of the Occupational Safety and Health Review Board
which hears appeals of violations and penalties. Ahearing
before the Board is scheduled at an employer's specific
request. Accordngly, it is appropriate and reasonable for
the employer to appear at such a hearing.

To further compound the issue, on March 1, 1991, the federal
Occupational Safety and Health Administration issued a change in
their methodology for adjustlng penalties.  This change came
subsequent to the bill's introduction, and may have some
implications which need to be clarified.



iDonIey Page 2 March 12, 1991

‘the new procedures indicates that although the

ilty for occupational safety and health violations has
even fold, the administrative procedures OSHA started
Arch 1, 1991 will not result in a seven fold increase

ual penalties that will be assessed.

OSHA's . w procedures will first provide an adjustment of from 30
to 70 percent based on the severity of the injury that could
occur and the probability of that injury occurring. It would then
allow up to an additional 95 percent reduction for size of
employer, the ?ood faith the employer shows in correcting the
violation and for previous inspection history. The current
?enalty adjustment methodology used by the State does not provide
or any adjustment based on severity and probability and only
provides for an 80 percent reduction for the items listed above.

Attached are comparisons of the method currently used by the
State and the method which federal OSHA started wusing on March 1,
1991 based on actual violations and penalties.

Inasmuch as the Department will be tailoring its penalty
adjustment procedures after those of federal OSHA, we will be
revising our fiscal note to decrease our orlglnal revenue
projectrons, which were based on a seven-fold increase in
penalties assessed. The revised fiscal note will also reflect a
decrease in our proposed operating expenditures since, under the
revised penalty methodology, we would not expect an increase in
contest activity to the extent originally projected.

Thank you, and if additional information or clarification is
needed, please let me know.

Nancy Bear Usera
Commissi c/ner

Enclosure

cc. Honorable Niilo Koponen






Honorable Dave Donley Page 2 March 12, 1991

A review of the new procedures indicates that although the
maximum CFenalty for occupational safety and health violations has
increased seven fold, the administrative procedures OSHA started
usmﬁ on March 1, 1991 will not result in a seven fold increase
in the actual penalties that will be assessed.

OSHA's new procedures will first provide an adjustment of from 30
to 70 percent based on the severity of the injury that could
occur and the probability of that injury occurring. It would then
allow up to an additional 95 percent reduction for size of
employer, the ?ood faith the employer shows in correcting the
violation and for previous inspection history. The current .
Penalty adjustment methodology used by the State does not provide
or any adjustment based on severity and probability and only
provides for an 80 percent reduction for the items listed above.

Attached are comparisons of the method currently used by the
State and the method which federal OSHA started using on March 1,
1991 based on actual violations and penalties.

Inasmuch as the Department will be tailoring its penalty
adjustment procedures after those of federal OSHA, we will be
revising our fiscal note to decrease our original revenue
projections, which were based on a seven-fold increase in
penalties assessed. The revised fiscal note will also reflect a
decrease in our proposed operating expenditures since, under the
revised penalty methodology, we would not expect an increase in
contest activity to the extent originally projected.

Thank you, and if additional information or clarification 1is
needed, please let me know.

Enclosure
cc.: Honorable Niilo Koponen



A COMPARISON OF CURRENT PENALTY ADJUSTMENT PROCEDURES
AND THOSE THAT ARE BEING USED BY
FEDERAL OSHA AFTER THE INCREASE IN MAXIMUM PENALTY AMOUNTS

This comparison is based on actual State OSH cases:

Case # 1:

Violation description: Guardrail was not installed on
|

10
scaffolding that was approximatelg 18 feet above the ground. This
is a violation of paragraph 05.120 (b)(1)(D) of the Construction
Safety Code and is classified as a serious violation.

Employer background: This emploYer s a construction contractor
who employs seven employees. All seven employees use the
scaffold on a daily basis. When the violation was b_rouglht to the
employer's attention, he corrected the hazard immediately. The
engoner had not been previously inspected by the Occupational
Safety and Health Section.

Current Penalty Adjustment Procedure:

* The $1,000 maximum penalty for serious violations is
reduced by 40 percent because the employer employs fewer than 10
emplog_ees; by another 30 percent for good faith as the employer
immediately corrected the violation; and by another 10 percent
because the employer did not have a previous record of
occuPatlpnal safety and health violations. The final assessed
penalty is therefore $200.

Federal OSHA Penalt% Procedure (the one thatwill be adopted by
the State if HB 33 becomes law.,):

* The compliance officer must first make a determination as
to the severity of the injury that is likely to occur and the
probability of the accident occurring. In the above case the
severity of the injury is high because a fall of 18 feet can
result in death or a permanent disability injury and the
probability of the accident occurring is also high because seven
employees use the scaffold daily for several hours. Under the
OSHA procedure, the $7,000 maximum penalty would first be reduced
to $5,000 base on the high severity/probability determination.
The §5,000 would then be adgusted 00 Percent for size of employer
(less than 25 employees), 25 percent for good faith (immediate

correction of hazard% and 10 percent for history (no previous
serious violations).This would result in areduction of 95
percent and the final assessed penalty wouldbe $250.



Case # 2:

Violation description: Heavy engine and automobile parts are
stored and stacked in an unstable manner.  Thisis a violation of
paragraph 01.0701(b) of the General Safety Code and is classified
as a serious violation.

Employer background: This employer is a corporation that employs
609 employees. The engine and automobile parts are stored in a
warehouse "that is used by five employees. ~ Whenthe hazard was
brought to the attention of the employer, he showed reluctance in
correcting the violation. ~ This employer has been inspected in
the past and each inspection revealed several serious violations,

Current Penalty Adjustment Procedure:

* The $1,000 maximum for serious violation is reduced by 20
percent for good faith as the employer was reluctant to correct
the hazard but indicated that he would do so. No reduction is
provided for size as the employer employs over 100 employees and
no reduction is provided for history beCause previous inspections
revealed other serious violations. The §1,000 penalty isreduced
20 percent and a penalty of $800 is assessed.

Federal OSHA Penalty Procedure:

* The violation is of medium severity as the injury, a blow
to the body or head from a falling part, may result in
hospitalization but the injury would result in only a limited
Berlod of disability. The probability of the injury is low
ecause only one of the five employees in the warehouse is
required to enter the area where the automobile parts are stored
for approximately half hour a day. Under the federal OSHA
Brocedure the $7,000 maximum penalty would be reduced to $2,000
ased on the severltylgrobablllty determination. The $2,000
would then be reduced by 15 percent for good faith. No reduction
would be provided for size as the employer employs more than 250
employees and no reduction for history would be provided because
previous inspections revealed serious violations. The final
assessed penalty would therefore be § 1,700,



Case # 3:

Violation description: The dead front was missing from the main
circuit breaker panel located in the process area of a fish
processing plant. This is a violation of paragraph
03.200(9)(25)(A), Electric Safety Code.

Employer background: This empIoKer operates a seafood processing
plant ‘employing 20 employees. The employer was cited for the
same violation during an inspection conducted two years ago.

This is, therefore a repeat violation.

Current Penalty Adjustment Procedure:

* The $1,000 maximum penalty for serious violation s .
multiple by two because it is a repeat violation. The $2,000 is
then reduced by 30 percent for size of employer. No reduction is
given for good faith or history because this is a repeat
violation. The final assessed penalty is therefore § 1,400.

Federal OSHA Penalty Procedure:

* Adetermination of the severity of the injury and the
probability that the accident would occur for this serious
violation would first be made. The severity is medium as the
injury, an electric shock, may result in hospitalization but the
injury would only result in a limited period of disability. The
probability is low as only one employee, the maintenance foreman,
ma?:I be required to go near the circuit breaker. Under federal
OSHA'S Brocedure the $§7,000 maximum penalty would be reduced to
$2,000 Dbased on the severity/prcbhability determination. The
$2,000 would then be multiplied bg 2 for the repeat violation f
a $4,000 penalty. It would then be reduced hy 40 percent for t
size of the employer. No reduction would be given for good fai
or history because of the repeat violation. he final assessed
penalty would, therefore, be § 2,400,
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Case # 4:

Violation description: A automobhile body repair shop is inspected
and is cited for |mpr05)er storage of combustible substances per

paragraﬁh 01.1002 (d)\&/)(G). This violation is classified as
other-than-serious. hen the employer fails to notify the
Department that he has corrected the violation, a follow-uP
inspection is conducted and it is discovered that the employer
failed to correct the violation. The department cites the

employer for a "Failure to Abate" violation,

Employer background: This automobile body repair shop employer
employs five employees.

Current Penalty Adjustment Procedure:

. * As there was no penalty assessed for this violation when
it was first cited, the department starts with a $100 base. This
base is multiplied by 10 as the employer allowed this hazard to
go uncorrected for over 10 days (the maximum number of times the
statute allows the department to multiple a failure to abate
penalty is 10_days?. The $1,000 penalty is then reduced by 40
percent for size of the employer for a final assessed penalty of

$600.
Federal OSHA Penalty Procedure:

- * OSHA sta-ts with a penalty of $1,000 when no dpenalty was
original" ' as sed. This penalty is then mu|t|(§)l|e by 10 (see
reason .. tr a unadéusted penalty of $10,000. This amount

, Will thet. .duced by 60 percent for size of the employer for a
final assessed penalty of $§ 4,000,



Case # b:

Violation description: An employee is killed in an industrial
accident at a laundry. The department's investigation reveals
that the death was caused when an employee reached into a
commercial washer during the spin cycle and was torn to death
when the machine failed to stop. This is a violation of
paragraph 11.110(f)(2.)’A)(|) of the Laundry Safety Code which
requires all commercial washing machines to have an automatic
stopping device when they are opened when they are operating.
The investigation reveals that the employer was well aware of
this requirement and was warned by several employees that this
was a dangerous hazard. The department, based on this
information, determined that this was a willful violation.

Employer background: This employer operates a chain of laundry
and dr% c.' aning establishments and employs 50 employees
throughout the State.

Current Penalty Adjustment Procedure:

% The $10,000 maximum penalty for willful violation is not
adJusted as it is the department's current methodology does not
reduce penalties for violations that can be determined to have

caused a serious disability indury or death to an employee. The
final assessed penalty is $10,000.

Federal OSHA Penalty Procedure:;

~* A determination will be made as to the severity of the
injury and the probability of the mglu_r% occurring. In the above
case the severity would be consider high and the probability high
because five employees were required to use the defective machine
several times during the dag. Under OSHA procedures, the
starting penalty would be $5,000 for the violation. This base
would be multiplied by seven because it is a willful violation.
The $35,000 unadjusted penalty would be adjusted 40 Bercent for
size. No reduction will be provided for good faith Dbecause the
violation is classified as willful. A 10 percent adjustment for
history would be given bhecause this was the first inspection
conducted at this employer's work site. The $35,000 penalty
would therefore be reduced by 50 percent for a final assessed

penalty of § 17,500.
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Alaska Stgte L.fegislature
Representative Niilo Koponen

Pouch V House District 21 119 N. Cushman, Suite 207
Juneau, Alaska 99811 Fairbanks, Alaska 99701
(907) 465-4992 (907) 456-8172

MEMORANDUM

To: Representative Dave Donley
From: Representative Niilo Koponen li'L
Re: CSSSHB 33 "An Act relating to vorkplace safety laws"

Date: February 25, 1991

| would appreciate the Judiciary Committee Scheduling House Bill 33
at your earliest convenience.

If you have any questions please feel free to give me a call or my
aide, Shari Paul at 4992.

Thank you.



FATALITY RATES 1983-1989

United States Alaska

1983 5.6 15.3
1984 6.4 14.7
1985 6.2 16.1
1986 5.9 14.8
1987 54 29.0
1988 4.4 15.4
1989 - 3.3
ILLNESS RATES USING A BASE OF 10,000 WORKERS
United States Alaska
1984 18.4 21.4
1985 18.0 28.7
1986 19.2 23.2
1987 26.4 38.6

1988 32.2 31.2
1989 - 53.7
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Alaska State Legislature

Representative Niilo Koponen

Pouch V House District 21 119 N. Cushman, Suite 207
Juneau, Alaska 99811 Fairbanks, Alaska 99701
(907) 465-4992 (907) 456-8172
N"POSITION PAPER*
HB 33

Both Minor and Gross violations of Alaska's Occupational Safety
and Health Statutes remained at the same $10,000 or lower level
since passage of the original legislation in 1973.

In November of 1990 Congress passed legislation requiring the
federal Occupational Safety and Health Administration to increase
penalties for OSHA violations. Under the State occupational safety
and health plan, Alaska is required to raise their standards to
comply with the new federal OSHA penalties. If we fail to do so,
Alaska could lose its enforcement power to the Federal Agency.

The amendments provide for a maximum of $70,000 for willful and
repeated violations, a minimum of $5,000 for each willful violation,
and a maximum of $7,000 for serious, violations. This is a
substantial increase from earlier penalties and more than doubled
the increase in penalties that | originally wanted to raise in this

legislation.

Congress believes that this increased maximum penalty will
encourage businesses to conform to workplace safety laws and
regulations. As businesses adjust to a tight economic environment,
it is important that worker health ana safety not be sacrificed.
Maintaining a safe workplace is less costly than facing the potential
of high penalties and paying the costs of accidents and injuries. HB
33 will bring Alaska into conformity with Federal law.

According to the latest statistics, Alaska occupational safety and
health injury and illness incidence rate is 43% higher than that of
the nation and is now the second highest in the nation.

if is my sincere hope that this legislation will result in fewer
injuries, fewer fines and lower workers' compensation insurance
costs. The continually rising number of injuries and fatalities to
Alaskan workers testifies to the Ineffectiveness of our present
statutes. So long as it is cheaper to pay the fine than to correct a
dangerous situation we cannot expect improvement in the

workplace.
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Page 23

Crosstabulation:

YEAR-> Count
J T N ——
. 10
Aleutians
20
Anchorage
50
Bethel
. 60
Bristol Bay
70
Dillingham
. 90
Fairbanks
_ 100
Haines
110
Juneau
_ 122
Kenai
130
Ketchikan
140
Northwest Arctic
_ 150
Kodiak
170
Mat-Su
180
Nome
185
North Slope
201
Pr of Wales

, Column
(Continued) Total

84
241

4917

118

46

119

1162

28

417

590

401

44

85

337

5020

86

62

119

1173

20

419

121

385

33

223

38

WORKERS COMP TIME LOSS CASES 1984 -

86

2

3932

92

63

112

93

15

28

62

40

28

26
35

1
87
24

94
3

wo o

2

2

3

6

3

1

5

2

9

1987

87

410

3606

90

58

104

900

23

335

682

462

32 -

342

294

10

631

319

9661

22.6

Row
Total

137

—
o~ —J

[N w o~ w
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Page 24  WORKERS COMP TIME LOSS CASES 1984 - 1987

Crosstabulation: AREA
- Row
TEAR-> count 84 i gh | 86 | 87 Total
AREA 220 180 1 188 | 232 I 231 831
Sitka I | - | 1.9
+-
231 131 | 206 | 269 319 925
Skagway 2.2
 E—
240 60 | 45 62 i 32 199
S E Fairbanks ! .J )
+----- -
261 204 | 199 203 | 269 | 875
Valdez-C-ordova .f 2.0
+ ----- -
270 39 | 33 30 | 41 | 143
Wade Hampton J _! 3
280 | 164 1 270 300 1 258 987
Wrang-Ptrsbrg I / 2.3
+ ------ -.
290 168 | 145 121 ! 119 | 553
Yukon-Koyuk 1.3
996 6 2 12
Milti-Area i .0
+
998 | 29 38 25 92
Out of State l 2
999 | 92 3 12 110
Unknown J 3
Column 11398 11747 9945 9661 42751
T#tal 26.7 27.5 23.3 22.6 100.0

Number of Missing Observations - 0



Page 28 WORKERS

COMP TIMB LOSS CASES 1984 - 1987

Crosstabulation: NATUR»2
YEAR-> Count |  Row
84 | 85 86 87 | Total
NATURE? + *
_ 10 44 | 31 28 35 138
Amputation / Enu I .3
_ 1 ‘ 19
Asphyxia, Strang | | I ) .0
12 214 248 , 192 , 191 ‘ 845
Burn (Heat) 2.0
13 60 79 47 66 252
Burn (Chemical) i .6
+- -4-
14 , 49 18 98 | 121 346
Concussion .8
¥ ¥ ¥ b 4
15 i 11 | 20 1 17 11 1 59
Infective / Para i i I i 1
16 i 1303 ' 1513 | 1145 1024 | 4985
Contusion, Crushel 1 I 117
0 113r 1 1142 909 1041 1 4229
Cut, Laceration, | 1 I I 9.9
18 1 41 1 42 | 47 42 | 172
Dermatitis 1 1 I 1 4
+ + + H
19 170 188 241 ml% 795
Dislocation 1.9
20 15 8 | 33
Electric Shock 1
21 1014 1053 847 792 3706
Fracture I 8.7
22 1 33 25 17 13 88
Exposure to Low | i [ 2
+- -+
23 | 11 25
Hearing Loss [ | I 1
24 | 2 5
Environmental He | .0
+-
_ 25 1 173 164 130 132 | 599
Hernia, Rupture l 1.4
_ Column 11398 11747 9945 9661 42751
(Continued) Total 26.7 21.5 23.3 22 .6 100.0



Page 29

WORKERS COMP TIME LOSS CASES 1984 -

1987

Crosstabulation: NATURE?2
YEAR-> Count | I Row
I 84 | 85 | 86 | 87 | Total
NATURE2 + + + +
o 26 | 169 | 108 ! 136 ! 187 1 600
Inflamination ! ! I 1.4
27 | 109 | 114 107 | 8 1 408
Poisoning I I I I I 1.0
+ + + + +
28 | 21 2 ! 3 ! I 1
Pneumoconiosis | I | ! I 0
+ + + + +
29 1 37 | 34} 23 | 16 | 110
Radiation Effect | I ! ! I .3
H - = H + +
300 | 39 1 318 ! 306 ! 322 i 1305
Scratches, Abras | ! 1 ! 3.1
+ 1 1 +
31 1 5507 i 5725 ! 4970 ! 4859 121061
Sprains, Strains ! I ! i I 49.3
+ + + + +
32 | 1 10 | 3 ! 2 ! 26
Hemorrhoids ! I ! ! | 1
+ + + + +
33 1 4 6 1 11 5 | 16
Hepatitis i | ! I i 0
1 e H — — f- H
40 ! 541 v 503 ) 223 | 118 { 1385
Multiple Injurie | ! I I | 3.2
H H + I —+
50 | 11 21 41 1 14
Changes in Atmos | ! ! ! ! 0
+ + + + +
51 ! 5 1 11 12 1 10 1 34
Cerebrovascular | I i I i 1
+ + + + +
o 52 | 1 1 11 11 3
Complications 1 1 1 1 1 0
+ + + + +
53 1 3T 1 20 1 22 1 12 | 91
Eye Diseases 1 1 1 1 1 2
54 1 17 17 1 36 | 30 1 100
Mental Disorders | 1 I 1 1 2
+ + + +
55 1 1 1 2 13 1 5
Neoplasm 1 I 1 1 1 0
+ + + + +
56 1 5 1 87 1 105 1 93 1 340
Nervous System | 1 1 1 1 8
_ Column 1398 11747 9945 9661 42751
(Continued) Total 26.7 27.5 23.3 22.6 100.0



30

Crosstabulation:

Page

YEAR-> Count
NATURE?

_ 57
Respiratory Syst
58

Symptoms & III-D
90

No Injury or 111
95

Damage to Prosth
99

Other Dis/Inj Ne
Column

Total

NATURE?
84 1 85
_*.r_

14 { 23

21 i 20

1 L 1

3 | 1

1

232 E 139
11398 11747
26.7 27.5

Number of Missing Observations =

— e — H— e —

o —

WORKERS COMP TIME LOSS CASES 1984 -

86
23

29

—_—— = -

o

o

1987

87
25

19

188

9661
22.6

Row
| Total

! 85
1 2

89
2

4
.0

10
.0

157
1.8

42751
100.0

i s i o

e —
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By Joseph A. Kinney

I gee many angry phone calls these days. The callers
complain about legislation that has passed a Senate
committee that will send bad guys to jail. The callers
think they are being slipped a fast one. The legisla-
tion, S.2154, will impose criminal penalties upon

employers who flagrantly violate the nation’s job-safety
laws, when a worker is killed or seriously injured. My
callers, mostly small businessmen, think any government
is too much government. They think jail should be re-
served for dope peddlers, rapists, bomb throwers, murder-
ers and anyone who doesn't own a white shirt.

Four years ago. | hardly knew we had job-safety laws. My
education came when | was told my brother, Paul, had
suffered severe injuries in a scaffold collapse and might die
before | could see him.

The trip to Denver and
the hospital was a rush of
memories. Twenty years
earlier, | was a Marine rifle-
man in Vietnam. My career
was cut short by a sucking
chest wound. During my
walk through the trauma
unit where my brother was
hospitalized, | noticed pa-
tients with fractured skulls,
missing limbs and realigned
bodies. War was supposed to
do that kind of damage, not peace. To see Paul immobilized
and nearing death was a nightmare. So often, when |
locked and loaded my M-1G and pulled my flakjacket tight,
| thought of Paul back at home with his fourth-grade
classmates. | was his John Wayne. Paul’s naive letters
never let me forget the bright side of life, and they brought
a tinge of glory to the uniform that I wore. Two days and
eight hours after he reached the hospital, Paul died. He
was unconscious frcm the time he was admitted, and we
never had a chance to say goodbye. For my parents, the
griefwas beyond description.

Paul's employer was guilty of eight federal safety viola-
tions, according to the Occupational Safety and Health
Administration, which investigated the incident. Months
after the S800 penalty was due, the employer sent in his
check to the government. The fine paid, the employer’s role
in the accident was over. For me, life had changed; ajourney
was just beginning.

It dawned on me that the minimal OSHA sanctions im-
posed for Paul's death reflected an accommodation with
human expendability. In collecting its $800 penalty, the
government wrote off a massive investment in a life. Paul
was just a course short of his electrical-engineering degree.
The private and public investment in the making of Paul
was at least S500,000. Society had yet to collect on its
investment. In doing the cost accounting of Paul’s life, not
only the family lost, butsociety as a whole. The investment
in love that we gave Paul cannot be measured. How much is
changing diapers worth? Teaching a child to speak and

During Labor
Day week, a
brother
reflects on a
brother, killed
on the job

R' Nb»

| read? These "investments" cannot be valued by dollars.

On one level, Paul’'s death was a symbol of the fast and

fabulous '80s. That was an era when we worshiped at the

altar of deregulation. OSHA, created in 1970, was to the
deregulators the sort of busybody intrusion by the govern-
ment that needed to be rolled back so our society would be
more "free." Safety wasn't the obligation of the employer; it
was up to the workers to look after themselves. In a free
society, well, accidents unfortunately do happen. OSHA'’s

1 bark, never very loud, was tuned down to a whimper, inaudi-

< ble in the roar of our fabulous commerce,

i BUacallar death: After Paul’'s death, | pushed aside my
consulting business. | wanted to examine just why he died.
My solidly middle-class Kansas origin and Marine back-
ground provided perspective. In war, Marine blood shall be
shed only in the pursuit of victory. As every Marine knows,
commanders who waste blood find their careers shortened.
Butincommerce, because ofweak OSHA sanctions, we have
made it legitimate to kill and maim in a way no Marine
officer would tolerate. We've reached an accommodation
with blue-collar death. Forget that a United States worker is
five times more likely to die than a Swede. Sweden has
unions, nobody wants unions here. Forget that a U.S. work-
er is three times more likely to die than a Japanese.

The sad reality is that blue-collar blood pours too easily.
OSHA's fines amount to
mere traffic tickets for
those who run our compa-
nies. The small fines are
simply buried in the cost of
production. Blood can be
cash accounted, given a
number and factored with
other costs.

Will the 1990s bring
change? Our president cam-
paigned on the promise of a
kinder and gentler Ameri-
ca. We can only hope that
this promise is extended to workers, who are suffering
from record numbers of injuries. We can only hope that his
promise will translate into a higher value being placed on
life. Early thi3 year, bill S.2154 was introduced. It would
make flagrant violations resulting in death or serious
bodily injury a potential crime, punishable by prison terms
of up to 10 years for death, five for injury.

Why are my callers angry? Are they fearful of being
thrown in jail for having unsafe and unhealthy work-
places? Are they fearful of a government that perceives its
duty as one of protecting life, liberty and the pursuit of
happiness—even for those who will never appreciate the
commerce clause of our Constitution? Do they really think
something is wrong with the prospect of paying for blue-
collar blood with jail rather than a fistful of dollars? No
one should fear the prospect of commerce coming to a halt
as a result of this legislation. It is only the small minority
of business people who have been irresponsible toward the
safety and health of their workers who will find them-
selves facing higher standards of decency and accountabil-
ity. What a terrible thought.

For Paul—and the 200,000 men and women who have
died at work since the first federal job-safety laws were
passed 20 years ago—S.2154 is too late. For others, though,
it may make a difference. In the name of fairness, they
deserve a chance.

Kinney, executive director of the National Safe Work-
i place Institute, lives in Chicago.
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United States

Defartment

of Labor

Office of Information W ashington, D.C.20210
Occupational Safety and Health USDL: 91-28
Administration
CONTACT: Frank Kane FOR RELEASE: 1:00 PM EST
OFFICE: 202) 523-8151 Thursday, Jan. 24, 1991
AFTER HOURS: (703) 360-7080
OSHA ANNOUNCES PROCEDURES FOR IMPLEMENTING NEW SYSTEM OF CIVIL

PENALTIES

Procedures for implementing its new system of civil
monetary{ penalties for violations of occupational safety and
health law and regulations were announced today by the
Occupational Safety and Health Administration (OSHA) of the U.S.

Department of Labor.

Congress enacted a seven-fold increase in the maximum limits
for such penalties in the Omnibus Budget Reconcilation Act of
1990. The maximum allowable civil penaltg now is $70,000 for each

Ihllfutl or repeated violation; and $7,000 for each arious or
er-

e
d
A

han-serious violation as well as §7,000 for each violation
posting requirements and $7,000 for each daY beyond a
abatement date for failure to correct a violation.

ssistant Secretary of Labor Gerard F. Scannell, who heads
OSHA, said, "I want to emphasize that these amounts are ceilings -
—not floors. We will not automatically assess penalties that are
seven times what they were previously, although there will be
some increases."

~ He-added that OSHA's basic apgroach will remain the same
striving for voluntary compliance by America's employers with
occupational safety and health requirements.

The new civil penalty policy will be applicable to citations
issued as the result of inspections initiated after March 1,
1991, for violations occurring after Nov. 5 1990 the effective
date of the* Budget Reconciliation Act.

The procedures for implementing the new penalty policy are
contained in a new chapter for OSHA's Field Operations Manual
which is being distributed to all the agency's regional and area

offices.
-more-



_ As in the past, when calculating penalties, OSHA will take
into account these factors: the gravity of the violation; the
size of the employer as determined by the number of employees;
the employer's good faith as.pr|n0|ﬁally demonstrated by efforts
to implement a sound, effective workplace safety and health
RArogram such as given in the voluntary "Safety and Health
anagement Guidelines" issued by OSHA in January, 1989; and the
employer's past history of compliance with the Occupational
Safety and Health Act and OSHA regulations.

"The largest monetary penalties will be reserved for those
employers who demonstrate the least concern with their workers'
safety and health and who expose those workers to the most
serious hazards," Scannell said.

- This is in line with Congress's aim in establishing larger
maximum penalties as a deterrent to empIoYers who might otherwise
decide to ignore workplace safety and health requirements.

To ensure that the most flagrant violators are in fact fl
r

ined
ful

re |
at an effective level, ~a minimum penalty of $5,000 for a wil
violation of the OSH Act was adopted by Congress. Specific
language in the legislative history of the Budget Reconciliation

Act, however, gives OSHA the discretion to adjust this amount
during a settlement process.

The new penalty system also will apply to those states with
OSHA-approved state occudplatlon.al safety and health programs,
under the Congressional direction that these state plans must be
"as least as effective" as the national plan. The participating
states are being given a reasonable time to implement the new
Fenalty structure which takes into account the states’

egislative calendars.
a*



U.S. Department Of Labor Assistant SeTretar¥ tor
QOccupational Safe % and Healtn
Wasnmgton. 0.C. 20210

ADVANCE

OSHA Instruction. CPL 2.4SB CH-2 OV
March 1, 1991 W |

Office of General Industry Compliance Assistance
SUBJECT:  Change to the Revised Field Operations Manual (FOM)

A Purpose. This instruction transmits page changes to the revised FOM, OSHA Instruction
CPL 2.45B, June 1S, 1989.
B Scope. This instruction applies OSHA'wide.

C. References.

1. OSHA Instruction CPL 2.S1E, July 9, 1990, Appropriations Act for Fiscal Year
1990.

2. OSHA Instruction CPL 2.80, October 1, 1990, Handling of Cases to be Proposed
for Violation-by-Violation Penalties.

D. Action.

1. Replace existing pages with attached CH-2 pages as listed below:

Existing Pages Replacement Pages
Table of Contents 8 and 9 Table of Contents 8 and 9
VI-1 through VI-29 VI-1 through VI-29

2. Retain eikting pages VI-1 through VI-29 to be used in accordance with F.,

Effective Dates, of this instruction.

E Federal Pynram Change.This instruction  describes a change in the Federal OSHA
program which affectsState programs. All States with OSHA-approved State programs
will have to effect changes in their State occupational safety and health statutes co
implement this change; States arc being notified of this requirement by separate
memorandum. A separate directive also will be issued subsequent to issuance of this
instruction describing further requirements for State response.

F Effective Dates.

1. This change to the FOM implements aTnendmi”f* to the dvil penalties provisions
of the Occupational Safety and Health Act that were induded in the Budget
Reconciliation Act of 1990, which was signed into law on November 5, 1990.



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

OSHA Instruction CPL 2.4SB CH-2

March 1, 1991
Office of General Industry Compliance Assistance

amount for high gravity violations. Revised definitions for high, moderate, and
low gravity violations are given.

Gravity Calculations for Combined or Grouped Violations fpage VI-7). Revised
penalty guidelines for such violations are provided in line with new severity and
probability assessments.

Penalty Adjustment Factors fpage VI1-9). Adjustments for size, good faith, and
history have been modified. The total potential penalty adjustment is now 95
percent. Guidelines are provided for limitations on the application of some
factors based on the nature of the violation.

Size fpage VT-9). Size reduction now ranges from zero to 60 percent.

Good Faith fpage VI-10). The good faith reduction may be zero, 15, or 25
percent depending on the effectiveness of the employer's safety and health
program.

History (page VI-11). Guidelines for the application of the 10-percent history
adjustment are simplified.

Effect on Penalties if Employer Immediately Corrects or Initiates Corrective Action
fpage VI-11). This will no longer be considered in determining the good faith
credit.

Failure to Abate fpage VI-11’). Garified directions are provided for failure-to-
abate situations. The minimum penalty for failure to abate is now $1,000.
Penalties are to be adjusted only for the size of the employer. Additional
penalties may be assessed up to 30 days by the Area Office; if a penalty more
than 30 times the daily calculated amount is deemed appropriate by the Regional
Administrator, the case shall be handled under OSHA's violarion-by-violarion
penalty procedures.

lartial Abatement fpage VI-131. The Regional Administrator may authorize a
reduction of 25 to 75 percent of the additional calculated penalty where the
employer has partially abated the violation.

Repeated Violations fpage VI-13). The new maximum penalty is $70,000. The
size of the employer (above or below 250 employees) determines the amount of
the penalty increase factor. The Regional Administrator may authorize a higher
factor for smaller employers, where warranted.

Willful Violations fpage VI-14). The adjustment factors for size and history will
be applied, and the adjusted gravity-based penalty is multiplied by seven. The
Regional Administrator may assess a higher penalty, up to the maximum of
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SUBJECT: Change to the Revised Field Operations Manual (FOM)

A Purpose. This instruction transmits page changes to the revised FOM, OSHA Instruction
CPL 2.45B, June 15, 1989.

B Scope. This instruction applies OSHA-wide.
C. References.

1 OSHA Instruction CPL 2.51E, July 9, 1990, Appropriations Act for Fiscal Year
1990.

2. OSHA Instruction CPL 2.80, October 1,1990, Handling of Cases to be Proposed
for Violation-by-Violation Penalties.

D. Action.

1 Replace existing pages with attached CH-2 pages as listed below:

Existing Pages Replacement Pages
Table of Contents 8 and 9 Table of Contents 8 and 9
VT-1 through VI-29 VI-1 through VI-29

2. Retain ™ rin ; pages VI-1 through VI-29 to be used in accordance with F,
Effective Daces, of this instruction.

E Federal Program Change.This instruction  describes a change in the Federal OSHA
program which affectsState programs. All States with OSHA-approved State programs
will have to effect changes in their State occupational safety and health statutes to
implement this change; States are being notified of this requirement by separate
memorandum. A separate directive also will be issued subsequent to issuance of this
instruction describing further requirements for State response.

F. Effective Dates.

This change to the FOM implements anmy™ndmmnf* to the civil penalties provisions
of the Occupational Safety and Health Act that were included in the Budget
Reconciliation Act of 1990, which was signed into law on November 5,1990.
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2. The change (revised Chapter V1) applies to all inspections initiated on or after
March | 1991. The guidelines for penalty calculation contained therein shall
apply to all violations determined to be existing on or after November 5, 1990.

3. For violations determined to be existing before November 5, 1990, the guidelines
contained in the FOM as of June IS, 1989, shall be applied. For this reason, the
previous pages of Chapter VT shall be retained and used with regard to these
violations for as long as may be necessary. In a few situations, violations of both
types may be encountered in a single case.

G Significant Changes. The changes to Chapter VI in this instruction represent a major
revision of OSHA's penalty policies and procedures, in accordance with amendments to
the civil penalties provisions of the Occupational Safety and Health Act that were
included in the Budget Reconciliation Act of 1990. Individual text changes are indicated
in the left margin.

1. General Policy (page VI-1). Clarifies the intent of Congress that penalty amounts
should be sufficient to serve as an effective deterrent to violations.

2. Civil Penalties (page VI-1). This section has been reorganized to incorporate
increased penalty amounts and a simplified system for penalty calculation.

3. Type of Violation as a Factor (page VT-1). Describes new maximum penalty
amounts established by the Budget Reconciliation Act of 1990.

4, Statutory Authority (page VI-2). Notes the authority for serious, other-than-
serious, and posting violations.

5. Minimum Penalties (page VT-2). Includes the new statutory minimum penalty of
55,000 for a willful violation.

6. Gravity of Violations (page VI-2). Severity and probability are defined as assess-
ments, rather than factors, in determining the gravity of a violation.

7. Severity Assessment (page VI-3). Severity is categorized as high, medium, low, or
minimal, without numerical,values.

8. Probability (page VI-3). Probability is categorized as greater or lesser, without
numerical values. Factors to be considered in determining this categorization are
described.

9. Gravity-based Penalty (page VT-6). The gravity-based penalty is now determined
by a combination of the severicy and probability assessments, in accordance wich
the scale given. The Regional Administrator may authorize the maximum penalty



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

OSHA Instruction CPL 2.4SB CH-2
March 1, 1991
Office of General Industry Compliance Assistance

amount for high gravity violations. Revised definitions for high, moderate, and
low gravity violations are given.

Gravity Calculations for Combined or Grouped Violations fpage VI-7). Revised
penalty guidelines for such violations are provided in line with new severity and
probability assessments.

Penalty Adjustment Factors fpage VT-9). Adjustments for size, good faith, and
history have been modified. The total potential penalty adjustment is now 95
percent. Guidelines are provided for limitations on the application of some
factors based on the nature of the violation.

Size fpage VT-9). Size reduction now ranges from zero to 60 percent.

Good Faith fpage VT-10). The good faith reduction may be zero, IS, or 25
percent depending on the effectiveness of the employer’s safety and health
program-

History fpage VI-111. Guidelines for the application of the 10-percent history
adjustment are simplified.

Effect on Penalties if Employer Immediately Corrects or Initiates Corrective Action
fpage VI-11). This will no longer be considered in determining the good faith
credit.

Failure to Abate fpage VI-111. Clarified directions are provided for failure-to-
abate situations. The minimum penalty for failure to abate is now 51,000.
Penalties are to be adjusted only for the size of the employer. Additional
penalties may be assessed up to 30 days by the Area Office; if a penalty more
than 30 times the daily calculated amount is deemed appropriate by the Regional
Administrator, the case shall be handled under OSHA's violarion-by-violation
penalty procedures.

Partial Abatement fpage VI-131. The Regional Administrator may authorize a
reduction of 25 to 75 percent of the additional calculated penalty where the
employer has partially abated the violation.

Repeated Violations fpage VI-13). The new maximum penalty is 570,000. The

size of the employer (above or below 250 employees) determines the amount of
the penalty increase factor. The Regional Administrator may authorize a higher
factor for smaller employers, where warranted.

Willful Violations fpage VM 4). The adjustment factors for size and history will
be applied, and the adjusted gravity-based penalty is multiplied by seven. The
Regional Administrator may assess a higher penalty, up to the maximum of
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570,000, or a lower penalty, where warranted. The minimum of 55,000 applies
in all cases.

20. Regulatory Violations fpage VT-15). Higher penalties axe established for viola-
tions of 29 CFR 1903 and 1904. Only the adjustment factors for size and history
will be applied.

21.  Access to Records fpage VI-17). This now includes violations of 29 CFR 1910.20.
but no longer includes OSHA access cases.

22.  Penalty Table fpage VT-18). This new table of adjusted penalties replaces former
Penalty Tables A and B.

23.  Referral of Uncollected Debt to the Solicitor fpage VT-28). The normal threshold
amount for referral to the Regional Solicitor is raised from 51,000 to 55,000.

Assistant Secretary
DISTRIBUTION: National, Regional, and Area Offices

All Compliance Officers

State Designees

NIOSH Regional Program Directors
7(c)(1) Project Managers
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CHAPTER VI

PENALTIES

General Policy. The penalty structure provided under Section 17 of the Actis designed
primarily to provide an incentive toward correcting violations voluntarily, not only to the
offending employer but, more especially, to other employers who may be guilty of the
same infractions of the standards or regulations.

1. OSHA has always taken the position that penalties are not designed as
punishment for violations nor as a source of income for the Agency. The Con-
gress has made dear its intenr, however, that penalty amounts should be
suffident to serve as an effective deterrent to violations.

2. Large proposed penalties, as Congress has dearly recognized, serve the public
purpose intended under the Act; and criteria guiding approval of such penalties
by die Assistant Secretary are based on meeting this public purpose. (See B.9.d.
and OSHA Instruction CPL 2.80.)

Civil Penalties.

1. Tvpe of Violation as a Factor. In proposing dvil penalties for violations, a dis-
tinction is made between serious violations and other violations. There is no
statutory requirement that a penalty be proposed when the violation is not seri-
ous; but a penalty must be proposed when the violation is serious.

a. The maximum penalty that may be proposed for a serious or an
other-than-serious violation is S7,000.

b. In the case of willful or repeated violations, a dvil penalty of up to
570,000 may be proposed; but the penalty may not be less than S5,000
for a willful violation.

C. For other specific violations of the Act, dvil penalties of up to 57,000 may
be proposed

d Penalties for failure to correct a violation may be up to 57,000 for each
i-al<»ondar day that the violation continues beyond the final abatement
date.
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Statutory Authority. Section 17 provides the Secretary with the statutory
authority to assess civil penalties for violations of the Act.

Section 17(b) of the Act provides that any employer who has received a
citation for an alleged violation of the Act which is determined to be of a
serious nature shall be assessed a dvil penalty of up to S7,000 for each
violation. (See OSHA Instruction CPL 2.51E for current Congressional
exemptions and limitations placed on penalties by the Appropriations
Act.)

Section 17(c) provides that, when the violation is specifically determined
not to be of a serious nacure, a proposed dvil penalty cf up to 57,000
may be assessed for each violation.

Section 17(i) provides that, when a violation of a posting requirement is
dted, a dvil penalty of up to S7,000 shall be assessed.

Minimum Penalties. The following guidelines apply:

The proposed penalty for any willful violation shall not be less than
55,000. This is a statutory minimum and not subject to administrative
discretion.

When the adjusted proposed penalty for an other-than-serious violation
(dcation item) would amount to less than $100, no penalty shall be pro-
posed for that violation.

When, however, there is a atation item for a posting violation, this
minimum penalty amount does not apply with respect to that item since
penalties for such items are mandatory under the Act.

Penalty Factors. JSection 17(j) of the Act provides that penalties shall be assessed
on the basis of fo ur factors:

The gravity of the violation,
The size of the business,
The good faith of the employer, and

The employer's history of previous violations.

Gravity of Violation. The gravity of the violation is the primary consideration in
determining penalty amounts. It shall be the basis for calculating the basic
penalty for both serious and ocher violations.

VT-2
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a. To determine the gravity of a violation the following two assessments
shall be made:

(1) The severity of the injury or illness which could result from che
alleged violation.

(2) The probability that an injury or illness could occur as a result of
che alleged violation.

b. The size of the business, the good faith of the employer and the hiscorv of
previous violations shall be taken into account in deciding whether and
the extent to which the gravity-based penalty shall be reduced.

Severity Assessment. The classification of the alleged violations as serious or
other-than-serious, in accordance with the instructions in Chapter IV of the FOM,
is based on the severity of the injury or illness that could result from the
violation. This classification constitutes the first step in determining the gravity
of the violation. The most serious injury or illness which is reasonably predict-
able as a result of an employee's exposure to the safety or health hazard cited
shall be assigned a severity assessment in accordance with the following factors:

a. High Severity: Death from injury or illness; injuries involving permanent
«disability; or chronic, irreversible illnesses.

b. Medium Severity: Injuries or temporary, reversible illnesses resulting in
hospitalization or a variable but limited period of disability.

c. Low Severity: Injuries or temporary, reversible illnesses not resulting in
hospitalization and requiring only minor supportive treatment.

d. Minimal Severity: Other-than-serious violations. Although such
violations reflect conditions which have a direct and immediate rela-
tionship to the safety and health of employees, the injury or illness most
likely to result would probably not cause death or serious physical harm.

Probability Assessment. The probability that an injury or illness will result from
a hazard has no role in determining the classification of a violation but does

affect the amount of the penalty to be proposed.

a. Categorization. Probability shall be categorized either as greater or as
lesser probability.

(1) Greater probability results when the likelihood that an injury or
illness will occur isjudged to be relatively high-

VI-3
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(2) Lesser probability results when the likelihood that an injury or
illness will occur isjudged to be relatively low.
b. Determination. The CSHO, using professional judgment, shall identify

and evaluate as far as possible all of the factors influencing the likelihood
of the occurrence of an injury or illness and shall assign them a weight in
accordance with the relative contribution of each.

c. Safety Violations. The following circumstances shall normally be
considered (and documented in the case file) when violations likely to
result in injury are involved:

(1)

(2)

(3)

(4)

Number of workers exposed to the hazardous conditions, boch at
the same time and sequentially.

Frequency of exposure, including one-time, short exposures
through more frequent exposures from once a week up to
exposures of more than once a week up to continuous daily
exposure.

Employee proximity to the hazardous conditions likely to lead to
an accident, anywhere from the fringe of danger zone up to che
point of danger.

Working conditions including environmental and other factors
(e.g., speed of operations, lighting, temperature, wearher con-
ditions, noise, housekeeping, etc.) which may cause employee
stress and thereby increase the likelihood of an accident.

d. Health Violations. The following circumstances shall normally be
considered (and documented in the case file) when violations likely co
result in illness are involved:

(1)

(2)

(3)

Number of workers exposed to the hazardous conditions, both at
the same time and sequentially.

Duration of employee overexposures to hazardous levels of
contaminants or other illness-produdng conditions, ranging from
relatively short exposures of less than one hour to continuous
daily exposures.

Use of appropriate personal protective equipment; whether, for

example, such equipment is utilized by all exposed employees and
the employer has an effective PPE program in effect down to

Vi-4



OSHA Instruction CPL 2.4SB CH-2
March 1, 1991
Office of General Industry Compliance Assistance

whether it is noc utilized by any of the exposed employees and che
employer has no program.

4) Medical surveillance program is in place as appropriate and
effectively protects che employees, a defective program which only
partially and inadequately protects them, or no medical
surveillance program is in effect.

Ocher factors. There are other factors which may affect signincandy the
probability that the hazard will produce an injury or illness and they snail
also be considered (and documented):

(D Mitigating circumstances, such as specific safety or health in-
structions, effective training programs, a comprehensive safer/ and
health program, evidence of correction underway, warning signs
and labels or special procedures, or mandatory administrative con-
trols providing some, though noc complete protection, shall be
documented and considered in the final evaluation of probability.

(2) Similarly, contributing circumstances, such as inappropriate or
inadequate safecy or health instructions, inadequate or no Draining,
a poor or nonexistent safety and health program, or widespread
hazardous conditions or faulty equipment, with little or no
attempt to concrol them, shall be documented and considered in
the final evaluation of probability.

Final Probability Assessment. All of the factors outlined above shall be
considered together in arriving at a final probability assessment.

(1) A factor shall noc materially affect the final probability assessment
if, based on the professional judgment of the CSHO as
documented in the case file, it:

(a) Does noc significantly influence the probability of an
injury- or illness-causing condition; or

(b) Would tend to dilute the penalty excessively.

EXAMPLE. In a particularly dangerous trenching situation or in a
confined space where there is insufficient oxygen to support life,
even when only one or two employees are exposed, it may be
appropriate to reduce the weight that might ocherwise be given to
the number of employees exposed.

VI-5
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(2) When strict adherence to the probability assessment procedures
would result in an unreasonably high or low gravity (See B. S.),
the CSHO shall use professional judgment to adjust the probability
appropriately. Such decisions shall be adequately documented in
the case file.

8. Gravitv-based Penalty. The gravity-based penalty (GBP) is an unadjusted penalty
and is calculated in accordance with the following procedures:

a.

The GBP for each violation shall be determined based on an appropriate
and balanced professional judgment combining the severity assessment
and the final probability assessment.

For serious violations, the GBP shall be assigned on the basis of the
following scale:

Severity Probability GBP

High Greater $5,000
Medium Greater $3,500
Low Greater $2,500
High Lesser $2,500
Medium Lesser $2,000
Low Lesser $1,500

The highest gravity classification (high severity and greater probability)
shall normally be reserved for the most serious violative conditions, such
as thosi situations involving danger of death or extremely serious injury.
If the Regional Administrator determines that it is.appropriate to achieve
the necessary deterrent effect, a GBP of $7,000 may be proposed. The
reasons for this determination shall be documented in the case file.

The gravity of a violation is defined by the GBP.
(1) A high gravity violation is one with a GBP of 55,000 or greater.

(2) A moderate gravity violation is one with a GBP of $2,000 to
$3,500.

(3) A low gravity violation is one with a GBP of 51,500.

For other-than-serious safety and health violations, there is no severity
assessment.

VI-6
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(D) Other-than-serious safety and health violations judged to be of
greater probability shall be assigned a GBP of S1,000 to which
appropriate adjustment factors shall be applied. (See B.10.)

(2) Other-than-serious safety and health violations judged to be of
lesser probability shall be cited with no penalty.

(3) The Regional Administrator may authorize a penalty up to S7.0G0
for an other-than-serious violation when it is determined to be
appropriate to achieve the necessary deterrent effect. The reasons
for such a determination shall be documented in the case file.

f. Penalties to be proposed for other-than-serious regulatory violations (29
CFR 1903 and 1904) are discussed at B.16.

g. A GBP may be assigned in some cases without using the severity and the
probability assessment procedures outlined in B.7. when these procedures
cannot appropriately be used. (See Chapter IV, C.8.a, for an exam-
ple-shipped containers under the Hazard Communication Standard.)

h. The Penalty Table (Table VI-1, page VI1-18) shall be used for determining
appropriate adjusted penalties for serious and other-than-serious
violations.

Gravity Calculations for Combined or Grouped Violations. The following
procedures apply to the calculation of penalties for combined and grouped viola-

tions:

a. The severity and the probability assessments for combined violations shall
be based on the instance with the highest gravity. It is not necessary to
complete the penalty calculations for each instance or subitem of a
combined or grouped violation if it is clear which instance will have the
highest gravity.

b. For grouped violations, the following special guidelines shall be adhered
to:
(D) Severity Assessment. There are two considerations to be kept in

mind in calculating the severity of grouped violations:

(a) The severity assigned to the grouped violation shall be r.o
less than the severity of the most serious reasonably
predictable injury or illness that could result from the
violation of any single item.

VI-7
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(2)

3)

(b) If a more serious injury or illness is reasonably predictable
from the grouped items than from any single violation
item, the more serious injury or illness shall serve as the
basis for the calculation of the severity factor of the
grouped violation.

Probability Assessment. There are three considerations to be kept
in mind in calculating the probability of grouped violations:

(a) The probability assigned to the grouped violation shall be
no less than the probability of the item which is most
likely to result in an injury or illness.

(b) If the overall probability of injury or illness is greater wich
the grouped violation than with any single violation item,
the groater probability of injury or illness shall serve as the
basis for the calculation of the probability assessment of
the grouped violation.

(c) Some individual probability factors may be increased by
grouping and others may noc. The increased vaiues shall
be used in the probability calculation if, in the professional
judgment of the CSHO, a more appropriate probability
assessment will result For example, the number of
employees exposed may be increased while the proximity
factor may noc.

Gravity-based Penalty. A single severity assessment and a single
probability assessment for the combined or grouped violation will
result from the foregoing considerations. That result shall bt- the
basis for determining an appropriate GBP for the violation item
according to the guidelines in B.8. The penalty shall be entered in
the penalty column of the QSHA-2 across from the first item of the

violation.

C. Combined and grouped violations shall normally be considered as one
violation for penalty purposes, and in such cases the guidelines for cal-
culating penalties given in B.6. through B.8. shall apply.

d. In egregious cases; Le., willful, repeated and high gravity senous citations
and failures to abate, an additional factor of up to the number of
violation instances (number of days since the abatement date for failure
to abate) may be applied to the gravity-based penalty calculated in
accordance with B.8. or die regulatory penalty assigned in accordance
with B.16. and adjusted in accordance with B.10, as described in each of
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the subsections. Such cases shall be handled in accordance with OSHA
Instruction CPL 2.80. Penalties calculated with this additional factor snail
not be proposed without the concurrence of the Assistant Secretary.

Penalty Adjustment Factors. The GBP may be reduced by as much as 95 per cent
depending upon the employer's "good faith," "size of business," and "history of
previous violations." Up to 60-percent reduction is permitted for size; up to
25-percent reduction for good faith, and 10-percent for history.

a.

Since these rates are based on the general character of a business and its
safety and health performance, the rates shall generally be calculated only
once for each employer-after the classification and probability ratings
have been determined for each violation and the general character of the
employer's performance is apparent.

Penalties assessed for violations that are classified as high severity and
greater probability shall be adjusted only for size and history.

Penalties assessed for violations that are classified as repeated shall be
adjusted only for size.

Penalties assessed for violations classified as willful shall have been
adjusted only for size and history.

The rate of penalty reduction for size of business, employer's good faith
and employer's history of previous violations shail be calculated on the
basis of the criteria described in the following paragraplis:

(1) Size. A maximum penalty reduction of 6Q percent is permitted for
small businesses. "Size of business" shall be measured on the basis
of the maximum number of employees of an employer at all work-
places at any one time during the previous 12 months.
Information on the total number of an employer's employees can
generally be obtained at the inspected worksite. However, on
occasion it may be necessary to obtain or confirm the information

from the employer's headquarters.

(a) The rates of reduction to be applied are as follows:
Employees Percent reduction
1-25 60
26-100 40
101-250 20
251 or more None
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(2)

Gi)

(©)

(d)

An employer’s ability to pay a penalty shall noc normally
be investigated or considered in determining the penalty
reduction for size of business.

However, if an employer presents convincing evidence of
inability to pay a penalty because of financial difficulties ac
an informal conference, the Area Director may determine
that a penalty reduction is appropriate. Such a deter-
mination shall be documented in the case file.

When a small business has one or more serious violations
of high gravity or a number of serious violations of moder-
ate gravity, indicating a lack of concern for employee
safety and health, the Area Director may determine that
only a partial reduction in penalty shall be permitted for
size of business.

Good Faith. A penalty reduction of up to 25 percent is permitted
in recognition of an employer's “good faith."”

(a)

A reduction of 25 percent shall normally be given if che
employer has a written safety and health program (as
documented during the inspection) that has been
effectively implemented in the workplace and that:

1 Provides for appropriate management commitment
and employee involvement; worksite analysis for
the purpose of hazard identification; hazard
prevention and control measures; and safety and
health training.

NOTE: One example of a frameworx for such a
program is given in OSHA's voluntary "Safety and
Health Program Management Guidelines" (Federal
Register. VoL 54, No. 16, January 26, 1989, pp.
3904-3916, or later revisions as published).

2 Includes all programs required under OSHA
standards applicable to the workplace (e.g., hazard
communication, lockout-cagout, hazardous mate-
rials and emergency response, safety and health
programs for construction [29 CFR 1926-20] and
trenching and excavation).

3 Has deficiencies that are only incidental.
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(b) A reduction of 15 percent shall normally be given if che
employer has a documented safety and health program, but
with more than only incidental deficiencies.

(©) No reduction shall be given to an employer who has no
safety and health program.

(3) History. A reduction of 10 percent shall be given to employers
who have not been cited by OSHA for any serious, willful, or
repeated violations in che past three years.

(4) Total. The total reduction will normally be the sum of the reduc-
tions for each adjustment factors.

11. Imminent Danger Situations. Detailed instructions and procedures for handling
allegations of imminent danger situations are contained in Chapter VII. Penalties
shall be assessed in accordance with the following:

a. Classification. An imminent danger situation normally will involve a seri-
ous, willful or repeated violation.

b. Proposed Penalties. Penalties shall be proposed in cases where cications
are issued in imminent danger situations even though, after being
informed by the CSHO, the employer immediately eliminates the immi-
nence of the danger and initiates steps to abate the hazard. The proce-
dures given in this chapter for calculating and assessing proposed
penalties shall be applied in the case of imminent danger situations, as

appropriate.

12. Effect on Penalties If Employer Immediately Corrects or Initiates Corrective
Action. Appropriate penalties will be proposed with respect to an alleged viola-
tion even though, after being informed of such alleged violation by the CSHO,
the employer immediately corrects or initiates steps to correct the hazard.

13. Failure to Abate. A Notifica'rion of Failure to Abate an Alleged Violation
(OSHA-2B) shall be issued in cases where violations have noc been corrected as

required.

a. Failure to Abate. Failure to abate penalties shall be applied when an
employer has not corrected a previously deed violation which had become

a final order of the Commission.

b. Employer Contest. If an employer contests one or more of the alleged
violations, the period for abacement does not begin to run, as to those
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items contested, until the day following the entry of che final order by the
Review Commission affirming the citation.

(1) If the employer contests only the amount of the proposed penalty,
the employer must correct the alleged violation within the pre-
scribed abatement period.

(2) If an employer contests an abatement date in good faith, a Failure
to Abate Notice shall noc be issued for the item contested until a
final order affirming a date is entered, che new abatement period,
if any, has been completed, and the employer has still failed to
abate.

Calculation of Additional Penalties. A GBP for unabated violations is to
be calculated for failure to abate a serious or other-than-serious violation
on the basis of the facts noted upon reinspection. This recalculated GBP,
however, shall noc be less than that proposed for the item when originally
cited, except as provided in B.13.e.

(1) In those instances where no penalty was initially proposed, an
appropriate penalty shall be determined after consulting wich the
supervisor. In no case shall the penalty be less chan S1,000.

(2) Only the adjustment factor for size-based upon the circumstances
noted during the reinspection—shall then be applied to arrive at
the daily proposed penalty.

(3) The daily proposed penalty shall be multiplied by the number of
calendar days that the violation has continued unabated.

(a) The number of days unabated shall be counted from the
day following the abatement date specified in the citation
or the final order. Itwill include ail calendar days
between that date and the date of reinspection, excluding
the date of reinspection.

(b) Normally the total proposed penalty for failure to abate a
particular violation shall noc exceed 30 times the amount
of the daily proposed penalty.

(c) If a penalty beyond this amount is deemed appropriate by
the Regional Administrator, the case shall be created under
the violation-by-violation penalty procedures established in
OSHA Instruction CPL 2.80.
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4) In unusual circumstances, such as where the gravity of che
violation is at the highest level (high severity and greacer
probability) or the employer has willfully failed to abate the
violation or has failed to abate a second time, higher penalties
shall be proposed. In such situations the proposed penalty shall
be approved by the Regional Administrator.

d. Partial Abatement. When the citation has been partially abated, the
Regional Administrator may authorize a reduction of 25 percent to 75
pe'-tnt to the amount of the proposed penalty calculated as outlined in
B.13.C. The reasons for this action shall be documented in the case file.

(1) When a violation consists of a number of instances and the
followup inspection reveals that only some instances of the
violation have been corrected, the additional daily proposed
penalty shall take inn. consideration the extent that the violation
has been abated.

EXAMPLE: Where 3 out of 5 instances have been corrected, the
daily proposed penal'.y (calculated as outlined in B].SC withouc
regard to any parrialabatement) may be reduced by 60 per cent.

(2) In multi-step correction items, only the failure to comply with
substantive (rather than procedural) requirements shall generally

incur a full failure to abate penalty.

(3) On rare occasions, when the Area Director decides to issue a
Failure to Abate Notice for failure to comply with procedural re-
guirements, the calculation of the daily proposed penalty shall
consider the extent to which a violation has been substantially
abated, with the daily proposed penalty (calculated as outlined hr
B.13.C without regard to any partial abatement) reduced

accordingly.

Good Faith Effort ter Abate. When the CSHO believes and so documents
in the case file that the employer has made good faith efforts to correct
the violation and had good reason to believe that it-was fully abated, tr.e
Area Director may reduce or eliminate the daily proposed penalty thac
would otherwise be justified.

14. Repeated Violations. Section 17(a) of the Act provides that an employer who
repeatedly violates the Act may be assessed a dvil penalty of not more than
$70,000 for each violation.
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Gravity-Based Penalty Factors. Each violation shall be classified as serious
or other-than-serious. A GBP shall then be calculated for repeated viola-
tions based on facts noted during che current inspection. Only che ad-
justment factor for size, appropriate to the facts at the time of the rein-
spection, shall be applied.

Penalty Increase Factors. The amount of the increased penalty to be
assessed for a repeated violation shall be determined by the size of the
employer.

(D Smaller employers. For employers with 250 or fewer employees,
the GBP shall be doubled for the first repeated violation and
quintupled if the violation has been cited twice before. If the
Regional Administrator determines that it is appropriate co achieve
the necessary deterrent effect, the GBP may be multiplied by 10.

(2) Larger employers. For employers with more than 250 employees,
the GBP shall be multiplied by 5 for the first repeated violation
and multiplied by 10 if the violation has been cited twice before.

Other-than-serious. No Initial Penalty. For a repeated other-than-serious
violation that otherwise would have no initial penalty, a penalty of S200
shall be assessed for the first repeated violation, $500 if the violation has
been cited twice before, and 51,000 for a third repetition.

Rpyularnry Violations. For repeated violations of regulatory violations
[see B.16.], the initial penalty shall be doubled for the first repeaced
violation and quintupled if the violation has been cited twice before. If
the Regional Administrator determines that it is appropriate to achieve
the necessary deterrent effect, the initial penalty may be multiplied by 10.

NOTE: See Chapter 1V, B.5., for additional guidance on. citing repeated violations.

IS. Willful Violations. Section 17(a) of the Act provides that an employer who
willfully violates the Act may be assessed a dvil penalty of not more than
$70,000 but not less than $5,000 for each violation.

Gravity and Penalty Factors. Each violation shall be classified as serious
or other-than-serious. After determining the gravity of the violation, a
GBP shall be determined based on the facts noted during the inspection.
The adjustment factors for size and history shall be applied.

(D) Serious Violations. For willful serious violations, the adjusted GBP
shall be multiplied by seven.
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(a) In no case shall the proposed penalty be less than S3,000.

(b) The Regional Administrator may assess a higher penalty
(up to the statutory maximum of S70.000) or a lower
penalty than that calculated in accordance with B.IS.a.(l),
upon consideration of such factors as the degree of
willfulness involved in the violation and che achievement
of an appropriate deterrent effect. The reasons for such
action shall be documented in the case file.

(2) Other-than-serious Violations. For willful other-than-serious
violations, the minimum willful penalty of 55,000 shall be
assessed.

b. Regulatory Violations. In the case of regulatory violations [see B.16] chac

are determined to be willful, the unadjusted initial penalty shall be
multiplied by seven. In no event shall the penalty, after adjustment for
size and history, be less than 55,000.

Violation of 29 CFR 1903 and 1904 Regulatory Requirements. Except as pro-
vided in the Appropriations Acr, Section 17 of the Act provides that an employer
who violates any of the posting requirements shall be assessed a civil penaicy of
up to 57,000 for each violation and may be assessed a like penalty for record-
keeping violations. For egregious violations, an additional factor may be applied,
as described at B.9.d, in accordance with the procedures set forth in OSHA
Instruction CPL 2.80.

a. General Application. The procedures chat follow shall be used in
determining proposed penalties for violations of 29 CFR 1903 and 1904
regulatory requirements only when the employer has received a copy of
the "Recordkeeping Requirements” booklet or has knowledge of the
requirements.

(D) If the employer has not received the booklet and does not have
knowledge, dcarions without proposed penalties will be issued.

(2) All proposed penalties for regulatory violations shall have che
adjustment factors for size and history applied.

b. Posting Requirements. Penalties for violation of posting requirements
shall be proposed as follows:

(D) OSHA Notice. If the employer has not displayed (posted) the
notice furnished by che Occupational Safety and Health Admin-
istration as prescribed in 29 CFR 1903.2 (a), an ocher-chan-serioi'>
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(2)

citation shall normally be issued. The unadjusted penalty for this
alleged violation shall be S1,000.

Annual Summary. If an employer fails to post the summary
portion of the OSHA-200 Form during the month of February, as
required by 29 CFR 1904.5(d)(1), an other-than-serious citation
shall be issued with an unadjusted penalty of 51,000.

(3) Citation. If an employer received a citation that has not been
posted as prescribed in 29 CFR 1903.16, an other-than-serious
citation shall normally be issued. The unadjusted penalty shall be
$3,000.

c. Reporting and Recordkeeping Requirements. Section 17(c) of the Act

provides that violations of the recordkeeping and reporting requirements
may be assessed civil penalties of up to $7,000 for each violation.

(1)

(2)

OSHA-200 and QSHA-101 Forms. If the employer does noc
maintain the Log and Summary of Occupational Injuries and IllI-
nesses, OSHA-200 Form, and the Supplementary Record,
QSHA-101 Form (or equivalent), as prescribed in 29 CFR 1904, an
other-than-serious citation shall be issued. There shall be an
unadjusted penalty of $1,000 for each OSHA form noc maintained.

NOTE: When no recordable injuries or illnesses have occurred at a
workplace over the last calendar year, these forms shall be con-
sidered as having been maintained, since no entries would appear
in them.

Reporting. Employers are required Jo report either orally or in
writing to the nearest Area Office within 46 hours, any occurrence
of an employment accident which is fatal to one or more
employees or which results in the hospitalization of five or more

employees.

(a) An other-than-serious citation shall be issued for failure to
report such an occurrence. The unadjusted penalty shall

be 55,000.

(b) If the Regional Administrator determines that it is
appropriate to achieve the necessary deterrent effect, an
unadjusted penalty of $7,000 may be assessed.

d. Grouping. Violations of the posting and recordkeeping requirements
which involve the same document (e.g., summary portion of the
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OSHA-200 Form was neither posted nor maintained) shall be grouped as
an other-than-serious violation for penalty purposes. The unadjusted
penalty for the grouped violations would then tahe on the highest dollar
value of the individual items, which will normally be 51,000.

Access to Records.

(1)

(2)

29 CFR 1904. If the employer fails upon request to provide
records required in Section 1904.2 for inspection and copying by
any employee, former employee, or authorized representative of
employees, a citation for violation of 29 CFR 1904.7(b)(1) shall
normally be issued. The unadjusted penalty shall be 51,000 for
each form not made available.

(a) Thus, if the OSHA-200 for the 3 preceding years is noc
made available, the unadjusted penalty would be 53,000.

(b) If the employer is to be dted for failure to maintain these
records, no citation of 1904.7 shall be issued.

29 CFR 1910.20. If the employer is dted for failing to provide
records as required under 29 CFR 1910120 for inspection and
copying by any employee, former employee, or authorized
representative of employees, an unadjusted penalty of 51,000 shall
be proposed.

Notification Requirements. When an employer has received advance
notice of an inspection and fails to notify the authorized employee
representative as required by 29 CFR 1903.6, an other-than-serious
dtation shall be issued with an unadjusted penalty of 52,000.
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Percent
Reduction

10

1S

20

25

30

35

40

45

50

55

60

65

70

75

85

95

1,000
900
850
800
750
700
650
600
550
500
450
400
350
300
250
150

50

1,500
1,350
1,275
1,200
1,125
1,050
975
900
825
750
675
600
525
450
375
225

75

TABLE VI-1

PENALTY TABLE

2,000
1,800
1,700
1,600
1,500
1,400
1,300
1,200
1,100
1,000
900
800
700
600
500
300

100

(

2,500
2,250
2,125
2,000
1,875
1,750
1,625
1,500
1,375
1,250
1,125
1,000

875

750

625

- 375

125

PENALTY
in dollars)

3,000
2,700
2,550
2,400
2,250
2,100
1,950
1,800
1,650
1,500
1,350
1,200
1,050

900

750

450

150

3,500
3,150
2,975
2,800
2,625
2,450
2,275
2,100
1,925
1,750
1,575
1,400
1,225
1,050

875

525

175

5,000
4,500
4,250’
4,000
3,750*
3,500
3,250*
3,000
2,750*
2,500
2,250*
2,000
1,750*
1,500
1,250*
750*

250*

7,000
6,300
5,950*
5,600
5,250*
4,900
4,550*
4,200
3,350*
3,500
3,150'
2,800
2,450’
2,100
1,750’
1,050*

350*

* Starred figures represent penalty amounts that would not normally be proposed for
high gravity serious violations because no adjustment for good faith is made in such
cases. They may occasionally be applicable for other-than-serious violations where che

Regional Administrator has determined a high unadjusted penalty amount to be

warranted.
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C. Criminal Penalties.
1. The Act and the U.S. Code provide for criminal penalties in the following cases:
a. Willful violations causing death- (Section 17(e).)
b. Giving unauthorized advance notice- (Section 17(f).)
c- Giving false information- (Section 17(g).)
d. Idling, assaulting or hampering the work of a CSHO. (Section 17(h)(2).)
2. Criminal penalties axe imposed by the courts after trials and noc by che Occupa-

tional Safety and Health Administration or the Occupational Safety and Health
Review Commission.

D. Handling Monies Received from Employers.

1. Responsibility of Area Director. The Area Director is responsible for informing
employers of OSHA'’s debt collection procedures, collecting assessed penalties
from employers, reporting penalty amounts collected and those due, calculating
interest and other charges on overdue penalty amounts, referring cases with un-
collected penalties to the National Office, transferring selected cases to the
Regional Solicitor for legal action and tracking such cases, and mailing collected
monies in accordance with the procedures given in this chapter and in OSHA In-
struction ADM 1-1.12A, Chapter XXIIl, and other relevant OSHA instructions.

2. Collection of Penalties. It is OSHA policy to collect penalties owed the
government as a result of the legitimate exercise of statutory authority. The Area
Director shall be guided by the following with, regard to penalty collection:

a.

Time Allowed for Payment of Penalties. The date when penalties become
due and payable depends on whether or not the employer contests.

(1)

(2)

Uncontested Penalties. When citations and/or proposed penalties
are uncontested, the penalties are due and payable 15 working
days following the employer's receipt of the Gtation and
Notification of Penalty or, in the case of Informal Settlement
Agreements, the execution of the agreement unless otherwise
agreed upon in the settlement. (See Chapter V, H.2))

Contested Penalties. When citations and/ or proposed penalties

are contested, the penalties art* due and payable 60 calendar days
after the issuance of a final order by the Review Commission. If
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the Commission order is appealed to a Court of Appeals, the
penalties are due and payable 90 calendar days after the issuance
of the court's judgment, provided that further review by the
Supreme Court has not been sought.

(3) Partially Contested Penalties. When only part of a citation and/or
a proposed penalty is contested, the due date for payment as
expressed in D.2.a.(l) will be used for the uncontested items and
the due date expressed in D.2.a.(2) for the contested items.

NOTE: D.2.a.(3) notwithstanding, for collection purposes,
partially contested cases are to be treated as contested cases.

Methods of Payment. Employers assessed penalties shall remit the total
payment to the Area Office by certified check, personal check, company
check, postal money order, bank draft or bank money order, payable to
the U.S. Department of Labor—OSHA. Payment in cash shall not be
accepted. Upon request of the employer and for good cause, alternate
methods of payment are permissible, such as payments in installments.

Identifying Payment. The Reporting I.D. of the Area Office concerned
along with the Inspection Number shall be placed in the upper left comer
of the payment instrument. The date of receipt shall be stamped in the
upper right comer.

Adjustments to Payments. The following adjustments shall be made prior
to transmitting the payment instrument to the Lockbox Depository (See
D.3.C.):

(1) If the payment instrument is not dated, the date received shall be
entered as the date of payment.

(2) If the payment instrument has differing numeric and written
amounts, the written amount shall be credited and the instrument
deposited If-the writter amount is obviously incorrect or differs
from the amount referenced in the accompanying correspondence,
the payment instrument shall be returned to the employer via
certified maiL

(3) If the payment instrument does not include the establishment
name, the name shall be inserted on the face of the payment in-
strument.

4) If the payment instrument includes the notation, "Payment in |:U||_I

and the notation is correct, the payment shall be deposited; if not.
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the payment instrument shall be recumed to the employer via
certified inaiL

(5) If an employer erroneously makes the payment payable to an
official of OSHA by name, it shall be endorsed as follows:

(a) Postal Money Orders. Follow instructions cn reverse of the
money order.

(b) All Others. Enter on reverse:
Pay to the order of the U.S. Department of Labor - OSHA

(Signature")
(Typewritten name of payee)

Handling Monies Received. Monies received in payment of penalties shall be re-
corded immediately upon receipt and handled according to the following:

a. Incorrect. Unhonored or Foreign Payments. Current instructions forhand-
ling such paymencs shall be adhered to.

(1) Incorrect payments shall be returned to the employer via certified
mailL

(a) Unsigned payments shall be returned to the employer.

(b) Incorrectly dated payments shall be handled as follows:

1 If payment instrument is dated 10 days or more
after the dace of receipt, it is to be recumed to che
employer.

2 If the payment instrument is dated less than 10 but

m more than 3 days after the date of receipt, it is to
be held for deposit on the day it is dated.

3 Payment instruments dated 3 or fewer days after
the date of receipt are to be deposited on the day
received.

(2) Instruments of paymencs which have been sent to the Division ot

Financial Management (FINOSH) without payment due co insuf-
fident funds shall be forwarded to the Area Office for return co
the employer via certified mail.
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(3) Payments drawn on foreign banks shall be senc directly to FINOSH

without using the "Lockbox" procedures described in D.3.c. at the
following address:

FINOSH

U.S.Deparcment of Labor - OSHA
Post Office Box 2422
Washington, D.C. 20013

b. Endorsing Payments. All payment instruments shall be endorsed as
follows:

16-01-2012
Payment FRB or BR Credit
Treasury U.S, Payment on an
Obligation to U.S. and must be
paid at Par DO NOT WIRE NON
PAYMENT
U.S. DEPT. OF LABOR
Occupational Safety and Health Administration
DOL OSHA Washington DC

C. Depositing Payments. All payments shall be kept in a safe place and,
unless otherwise indicated, transmitted daily in accordance with current
IMIS procedures to the Lockbox Depository at the following address:

U.S. Department of Labor - OSHA
Post Office Box 845734
Dallas, TX 75284-5734

d. Records. A copy of the penalty payment instrument shall be included in
the case file. Additional accounting records shall also be included in che
case file in accordance with current procedures.

4. Returning Penalty Payments. In cases of later penalty modifications by OSHA or

by die Commission or a court, refunds to the employer shall be made by FINOSH.
The Area Director shall notify IMIS and FINOSH in accordance with current
instructions.

P
Uncollectable Penalties. There may be cases where it will be apparent that a
penalty cannot be collected no matter what action is undertaken. Examples
might be a penalty against a company which is no longer in business arid has no
successor. In such cases the Area Director shall write off the unpaid penalty, no
matter what the outstanding amount. The data base shall be updated following
current IMIS procedures. In bankruptcy cases the Area Director shall seek the
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advice of the Regional Solicitor as to whether to file as a creditor under the
Bankruptcy Act.

E. Delinquent Penalties.

1. Additional Charges. The Debt Collection Act of 1982 (the Act) provides for che
assessment of interest and additional charges for nonpayment and administrative
costs with respect to delinquent debts arising under the OSHA program.

a. Policy. Under the regulations of the Department of Labor implementing
the Act, penalties assessed by OSHA are considered as debcs. Itis OSHA
policy to exerdse the authority provided under the Act to assess
additional charges on delinquent debcs.

b. Notification Procedures. Itis OSHA policy to notify employers (the "No-
tice”) that debts are valid and overdue and to inform them of OSHA's debt
collection procedures including the inter''t, additional charge for nonpay-
ment and administrative cost provisions of the Act prior to assessing any
applicable delinquent charges. Area Directors shall notify employers in
accordance with the following procedures:

(1)

(2)

Citations with Proposed Penalties. A copy of the "Notice” stating
OSHA's debt collection policy including assessment of interest,
additional charges for nonpayment and administrative costs snail
be included with each Citation and Notification of Proposed
Penalty, OSHA-2 Form, sent to employers.

NOTE: Interest rates are published annually and may be revised
guarterly by the Secretary of Treasury. FINOSH shall advise Area
Directors of any changes in the interest rate as they occur.

Contested Cases with Penalties. Area Directors shall mail the
"Notice" to employers as soon as practicable after a decision has
been rendered by the Review Commission if one has not already
been sent with the initial citation. If payment of any applicable
penalty is noc received within 2 calendar months after the dace of
the final order of the Review Commission or 3 calendar months
after the date of the judgment of a U.S. Court of Appeals and no
appeal of the case has been filed by either OSHA or the employer,
the Area Director shall mail the first demand lectcr to the employ-
er, certified, return receipt requested.

c. Notification of Overdue Debt. A notification letter (first demand letter)
shall be mailed (certified, return receipt requested) to the employer upon
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verification that a valid and overdue debt exists except in the following
circumstances:

(1) The employer is currently making paymencs under an approved
installment plan or other satisfactory payment arrangement. Such
plan or arrangement shall be sec forth in writing and signed by
the employer and. the Area Director.

NOTE: If the employer enters into a written plan establishing a
repayment schedule within one calendar month of the due dace
but subsequently fails to make a payment within one calendar
moftth of its scheduled due date, a payment default letter shall be
sent to the employer. If the employer fails to respond satisfactor-
ily to chat letter within one month, the unpaid portion of the debt
shall be handled in accordance with E.l.e.

(2) The employer has partially contested the case (even if the penalty
has not been contested). In such circumstances the first demand
letter shall not be sent until a final order has been issued.

(3) A copy of the *Notice’ and the first demand letter shall be retained
in the case file.

d. Assessment of Additional Charges. The Act and DoL regulations require
that debtors be assessed:

(1) Interest. Interest on the unpaid principal amount shall be assessed
on a monthly basis at the current annual rate if the debt has noc
been paid within one calendar month of the date on which the
debt (penalty) became due and payable (Le., the date of final
order). Interestis noc assessed if an acceptable repayment sched-
ule has been established in a written plan by the due date.

NOTE: Interest and delinquent charges are not compounded; only
the unpaid balance of the penalty amount is used to
calculate these additional charges.

(2) T>h'ngm»nt Charges. Delinquent charges shall be assessed on a
monthly basis if the debt has not been paid within 3 calendar
months of the delinquent date (which is one calendar monch after
the due date). Debts paid in full within 3 calendar months of the
delinquent date shall noc be assessed a delinquent charge. Delin-
guent charges accrue at the annual rate of 6 per cent (0.5 per cent

per month).
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NOTE: Although the delinquent charge is not assessed for the first
time until 3 calendar months after the debt became
delinquent (4 calendar months after the due date), it is,
nevertheless, calculated from the delinquent date. Thus
the first assessment of a delinquent charge will amount to
a 3-month charge or 1.5 percent of the outstanding
principal amount. Each month after that, the additional
delinquent charge will be 0.5 percent of the unpaid
principal.

Administrative Costs. Administrative costs shall be assessed for de-

mand letters sent in an attempt to collect the unpaid debt.
Currently the cost is 12 dollars per demand letter.

Assessment Procedures. If the penalty has not been paid by the
delinquent date (i.e., within one calendar month of the due date), the
Area Director shall implement the following procedures:

(1)

(2)

(3)

(4)

Interest shall be assessed at the current interest rate on the unpaid
balance of the debt. The rate of interest shall remain fixed for the

duration of the debt.

NOTE: Interest is to be calculated for one month and shall be
assessed on the dace on which such charges become payable. Any
later additional charges will not be assessed until the first of che
month following the date on which the charge becomes payable.
Thus, if interest becomes payable on the twentieth of che monch
and the fine demand letter is noc sent out until the eighth of the
following month, only one month's interest is assessed.

The first demand letter shall be sent to che employer calling for
immediate payment of the debt. The demand letter shall show the
total amount of the debt, including the unpaid penalty amounc,
interest and administrative costs.

If, for any valid reason, the first demand letter is not deliverable
and the forwarding address of the employer is not known, the
debt shall be written off.

The employer may respond to the fine demand letter in several
ways:

(a) The entire debt may be paid; in this case no further
collection action is necessary.
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(b) A repayment plan may be submitted or offered; after a
written repayment schedule has been approved by the Area
Director, no additional charges shall be levied against the
debt as long as payments are made in accordance with the
approved schedule. (See note under E.l.c.(l).) If pay-
ments are not met on schedule, the unpaid portion of the
debt shall be treated in accordance with E.l.e.(5).

(c) A partial payment may be made; the unpaid portion of the
debt shall be created in accordance with E.l.e.(S).

(5) If any portion of the debt remains unpaid after one calendar
month from the time the first demand letter was sent to the em-
ployer, the Area Director shall not send any additional demand
letters; instead the case shall either be written off or referred to
the National Office for collection.

(a) Outstanding debts with a current penalty amount (without
additional charges) of less than S1,000 shall be written off.

(b) Outstanding debts with a current penalty amount of
51,000 or more shall be referred to the Office of Manage-
ment Data Systems (OMDS).

(c) The data base shall be updated in either case following
IMIS procedures.

(6) After a case has been referred to OMDS for collection, the Area
Director has no further responsibilities with regard to penalty
collection related to that case unless it later comes back for
referral to the Regional Solicitor for legal action.

(7) If the employer mistakenly sends the payment to the Area Office
after the case has been referred to the National Office, the Area
Director shall telephone OMDS immediately and forward all such
payments at the end of each workday to the following address:

U.S. Department of Labor - OSHA
Office of Management Data Systems
Delinquent Accounts Collection
Post Office Box 2422

Washington, D.C. 20013

(8) OMDS shall update the host data base to reflect all penalty
collection actions taken by the National Office. A monthly report
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