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act was passed about two cases were filed per month (Attachment B). By 1 9 8 2  
law suits diminished to about one every two months. The article reports that 
the act stimulates settlements prior to court proceedings.

New Jersey

The New Jersey statute permitting citizen environmental law suits was recently 
amended. During 1 9 9 0 , a cap on the amount of attorney fees that may be 
collected was raised from $1 0 , 0 0 0  to $5 0 , 0 0 0  for citizen suits, and the cap on 
suits initiated by governments were unlimited. Charles Licata, assistant 
environmental prosecutor, estimated that about two citizen suits have been 
initiated each month since amendments to the statute became effective last 
July. The law requires that a 6 0 -day notice be given before suits are 
initiated. State agencies often negotiate a solution to the problem. If no 
settlement is reached after the 6 0 -day notice period, a citizen may initiate 
action through the courts. Mr. Licata is not aware of any suits being 
dismissed as frivolous.

South Dakota

Roxanne Giedd, an assistant attorney general, said that citizen suit provisions 
permit the state to file enforcement action on behalf of a citizen. The 
provisions also permit citizens to file suits directly against a polluter. Ms. 
Giedd said that citizens file about two cases per year against polluters and 
request state action to mitigate pollution about 4 0  times per year. State 
involvement usually results in some action taken by the polluter to resolve the 
problem. Ms. Giedd did not know of any instances where cases were dismissed 
as frivolous.

Wyoming

Steve Jones, senior assistant attorney general and head of the environmental 
section, said that he is aware of only one instance where someone has used 
Wyoming's citizen lawsuit statute. The statute, WS 3 5 -1 1 -9 0 2 , permits 
individuals "having an interest which is or may be affected" to commence a 
civil action against the state government for failing to enforce the 
Environmental Quality Act or against any private party that violates provisions 
of the act. The one law suit Mr. Jones was aware of was dismissed because the 
plaintiff did not comply with the required 6 0 -day waiting period before 
initiating a law suit.

Conclusion

Statutory provisions permitting citizens to sue polluters vary among the 
states. Some states require that the state bring action on behalf of the
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individual. Other states permit citizens to initiate law suits on behalf of 
themselves or on behalf of the state. While some states require citizens to 
wait a specified number of days before filing a suit, other states permit 
immediate filings.

State officials we contacted reported that citizen law suit legislation has 
been used less than initially expected. Government agencies tend to use such 
statutes as often or more often than citizens. Because of the costs associated 
with litigation, many polluters settle out-of-court. Thereford, environmental 
law suit legislation may serve to reduce the number of court cases rather than 
bog down the court system with an excessive number of civil cases. No one we 
contacted thought that frivolous law suits were a problem. Few states track 
the number of court cases initiated in association with citizen law suit 
statutes, but many officials provided rough estimates. Older laws permitting 
citizens and government agencies to initiate law suits against polluters tend 
to be used less often by the states now that newer, more specific laws have 
been adopted.

Please contact this office if we be of additional assistance.

Attachments
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The state should expand and exercise its regulatory authority over 
environm ental safety. M ensures voluntarily adopted by industry should  
be backed up by state regulation. Federal technical standards and safety 
requirements should not preclude more stringent stale standards.

The State o f Alaska currently does not exercise its full power under the 
U.S. Constitution to regulate environmental safety. Recent congressional 
enactments and judicial decisions make it clear that Congress does not 
intend that states should hesitate to protect local environments with 
greater stringency than the minimums established under federal law. The 
state should have the power, for example, to prohibit vessels from 
entering or departing Alaska pons and waters under unsafe circum­
stances.

Regulatory effectiveness also should be improved through assessment of 
administrative and civil penalties to encourage prevention, no preen-

22 SpW: Report of the Alaska Off Spill Commission

forcement review of compliance orders, environmental audits, stronger 
criminal penalties, and statutory provision for citizen lawsuits. Private 
voluntary prevention measures, though commendable, are often ignored 
as memories fade unless backed up by state regulations.

' Recommendation 13 
Enhanced regulatory 

strength
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§ 27 .21 .950  M in in g  $ 27 .21 .950
tion o f persons engaging in  o r d irec tly  responsib le fo r b lasting o r the 
use o f explosives in su rface coal m in ing operations. (§ 1 ch 29  SLA  
1982/

R ev iso r ’s notes. — Form erly AS 
41.45.940. Renumbered in 1983.

Sec. 27.21.950. C iv i l a c t io n s , (a ) Except as provided in <b) o f this 
section, a  person who is o r m ay be adverse ly affected bv a fa ilu re  to 
comply w ith th is chapter m ay commence a c iv il action in  the superio r 
court on the person ’s own b e h a lf and compel compliance w ith this 
chapter against
’ (1 ) the comm issioner, i f  the comm issioner has fa iled  to perform  a 
nond iscretionarv act o r duty;

(2 ) an in s trum en ta lity  o r agency o f  the state which is in v io la tion  o f 
th is chapter o r a regu la tion  adopted, o r an o rder o r perm it issued, 
under th is chapter; o r

(3 ) a person who is in  v io la tion  o f  a regu la tion  adopted o r an order 
o r perm it issued under th is chapter.

(b) A person m ay not commence an action under (a il 1) o f this section 
un til 60 days a fte r g iv ing  the comm issioner w ritten notice o f  the 
intended action in  the m anne r prescribed by regu la tions adopted by the 
comm issioner, except th a t an  action m ay be brought im mediate ly a fte r 
the notice i f  the com m issioner’s fa i lu re  to perform  constitutes an im m i­
nent th rea t to the h ea lth  o r  sa fety o f  the person o r would im m ediate ly 
affect a leg a l in te rest o f  the person.

(c) A person m ay not commence an  action under (a )(2 ) o r (a )(3 ) o f  th is 
section.

(1 ) u n til 60 days a fte r the p la in t i f f  has given notice in w riting  o f  the 
v io la tion  to the com m issioner and to the agency, in strum en ta lity , o r 
a lleged v io la to r;

(2 ) i f  the state is d ilig en t ly  prosecuting a c iv il action in a state o r 
federa l cou rt to requ ire  compliance w ith  the provisions o f th is chapter 
o r a regu la tion  adopted o r an o rde r o r pe rm it issued under th is chapter, 
however, an y  person m ay in te rvene in  th a t c ivil action as a m atte r o f 
righ t.

(d) A person m ay commence an action under th is section on ly in the 
jud ic ia l d istric t in which the su rface coal m ining operation is located.

(e) N o th ing  in th is section restric ts any righ t th at a person o r class 
o f  persons m ay have unde r sta tu te  o r common law  to seek enforcement 
o f any o f  the p rovisions o f  th is chap ter and the regu la tions adopted 
under it, o r  to seek any o th e r re lie f, inc lud ing re lie f against the com­
m issioner.

(f) A person who is in ju red  o r whose property is damaged by the 
v io la tion  by a perm ittee o f  a regu la tion  adopted o r an o rde r o r perm it 
issued under th is chap ter m ay b ring  an action fo r damages, including

71



§ 27.21.960 A l a s k a  S t a t u t e s * 27.21.975
reasonab le a tto rney fees and expert w itness fees, on ly  in the jud ic ia l 
d istric t in which the perm ittee's operation is located. Noth ing in this 
subsection a lfects the righ ts estab lished by o r lim its imposed under AS 
23 .30 .

<g) In  an action under th is section, the comm issioner may intervene 
as a m atte r o f  righ t. (S 1 ch 29 SLA  1982)

R ev iso r ’s notes. — Formerly AS 
41.45.950. Renumbered in 1983.

Sec . 27 .2 1 .9 6 0 . In c o n s is te n c ie s  w ith  fe d e ra l ac t. tai A provision 
o f  th is chapter th a t is inconsistent w ith the provisions o f the Surface 
M in ing C on tro l and Rec lam ation  Act o f  1977 as determ ined by the 
Secre tary o f  the Un ited  States D epartm ent o f the In te rio r under 30 
U .S .C . 1255ib ) is inva lid  from  the date o f the sec re ta ry ’s determ ination .

(b ) I f  a p rov is ion  o f the Su rface M in ing C on tro l and Rec lam ation  Act 
o f  1977 o r o f the regu la tions p rom ulgated under that Act by the Secre­
ta ry  o f the U n ited  States D epa rtm en t o f  the In te rio r is deleted, 
amended, set aside, en joined, o r declared in va lid  by Congress, the 
secretary , o r in a fin a l, unappea lab le judgm en t o f  a court o f competent 
ju risd ic tion , then the comm issioner sh a ll review  the changes made and 
m ake an app rop ria te  recommendation as to whether changes in  this 
chapter o r the regu la tions adopted under it shou ld be made. 1 ch 29 
SLA  1982)

R evisor's notes. — Formerly AS 
41.45.960. Renumbered in 1983.

Sec . 27 .2 1 .9 7 0 . R e la t io n s h ip  to  o th e r  law s . <a) Noth ing in th is 
chapter abrogates o r modifies the power o f  a state agency to enforce 
law s and regu la tions w ith in  its ju risd ic tion , except as specifica lly 
stated in th is chap ter and regu la tions adopted under it. The commis­
sioner sh a ll coord inate pe rm itting  procedures to prevent unnecessary 
dup lication  in pe rm it review .

(b ) Su rface coal m in ing operations fo r coal which has been o r is 
conveyed ou t o f federa l ownership m ust meet the requirem ents o f th is 
chapter. 1 ch 29  SLA  1982)

R evisor's notes. — Formerly AS date o f a version o f Senate B ill No. 84:
41.45.970. Renumbered in 1983. however. Senate (Jill No. 84 did not pass

E ditor's notes. — Section 2. ch. 2 9 ,S l.A  the House o f Representatives, and
1982. purported to add a subsection let. consequently, the amendment made by
Section 7 o f ch. 29 provided that the 2 o f ch. 29 never took etlect. 
amendment take effect on the effective

Sec . 27 .2 1 .9 7 5 . S e v e ra b i li t y . I f  any provision o f  th is chapter o r the 
app licab ility  o f it to any person o r circumstances is held inva lid , the 
rem ainde r o f  th is chapter and the app lication o f th a t provision to other 
persons o r circum stances is not a fleeted. 1 ch 29 SLA  1982)
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randum , the person is g u ilty  o f  a m isdemeanor, and upon conviction is 
punishable by a fin e  o f  not m ore th an  $5 ,000 , o r by im prisonm ent in 
ja i l  fo r not more than  s ix m onths, o r by both.

(c) A person who kn ow ing ly  aids o r abets another person in  the 
v io la tion  o f any prov ision  o f  th is chapter, o r a regu la tion  o r o rd e r o f 
the commission adopted under th is chapter is subject to the same 
penalty as th a t prescribed by th is chapter fo r the v io la tion  by the 
other person.

(d) The penalties p rovided in  th is section are recoverable by su it 
filed  by the a tto rn ey  gene ra l in  the name and on b eh a lf o f the 
commission in the supe rio r cou rt o f  the jud ic ia l d istric t in which the 
defendant resides o r in  which any defendant resides, i f  there is m ore 
than one defendant, o r  in the supe rio r court o f the ju d ic ia l d istric t in 
which the v io la tion  occurs. The paym ent o f a pena lty  does not re lieve  
a person on whom  the pena lty  is imposed from  lia b i lity  to any o the r 
person fo r  damages a ris in g  ou t o f  the v io lation .

(e) The comm ission m ay impose a pena lty  paym ent on every 1 ,000 
cubic feet o f n a tu ra l gas fla red , vented o r otherw ise determ ined to be 
waste as defined in  A S 3 1 .0 5 .1 7 0 . The pena lty  sh a ll be the fa ir  m arke t 
va lue o f the n a tu ra l gas a t the po in t o f  waste. (§ 12 ch 40 SLA  1955 ; 
am § 1 ch 195 SLA  1968 )

Collateral references. —  58 C.J.S.
Mines and Minerals § 241.

Sec . 3 1 .0 5 .1 60 , In ju n c t iv e  r e li e f ,  (a ) W henever it appears th a t a 
person is v io la tin g  o r th rea ten ing  to v io la te  any provision o f  th is 
chapter, o r any regu la tion  o r o rd e r o f  the commission, the comm ission 
sh a ll b ring  su it ag a in st th a t person in the superio r court o f  the 
jud ic ia l d istric t where the v io la t ion  occurs o r is th reatened , to re s tra in  
the person from  con tinu ing  the v io la tion  o r from  ca rry ing  ou t the 
th rea t o f  v io la tion . In  the su it, the court sh a ll have ju risd ic tion  to 
g ran t to the comm ission, w ithou t bond o r otherw ise undertak ing , such 
p roh ib ito ry and m andato ry  in junctions as the facts w a rran t.

(b) I f  the comm ission fa ils  to b ring  su it to en join a v io la tion  o r 
th reatened v io la tion  w ith in  10 days a fte r receipt o f w ritten  request to 
do so by a person who is o r w ill be adverse ly  affected by the v io la tion , 
the person m ak ing  the request m ay b ring  su it to re s tra in  the v io la tion  
o r th reatened v io la t ion  in the cou rt in which the commission may 
bring su it. I f  the cou rt finds th a t in junctive re lie f  shou ld be granted , 
the commission sh a ll be made a p a rty  and sh a ll be substitu ted fo r the 
person who brought the su it, and  the in junction sh a ll be issued as i f  
the commission had a t a l l  tim es been the p la in tiff. (§ 13 ch 40 SLA  
1955)

21
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§ 31.05.170 A l a s k a  S t a t u t e s § 31.05.170

Sec . 3 1 .0 5 .1 7 0 . D e fin it io n s . In  th is chapter, un less the context 
otherw ise requ ires

(1 ) "and ”  includes "o r”  and "o r”  includes "and ” ;
(2 ) "co rre la tiv e  rig h ts ”  m ean the opportun ity  afforded, so fa r as it is 

practicab le to do so, to the ow ner o f  each p roperty in  a pool to produce 
w ithout waste the ow ner’s ju s t  and equ itab le share o f  the o il o r gas, or 
both, in  the pool; being an  am ount, so fa r  as can be p ractica lly  
determ ined, and so fa r  as can p racticab ly be obtained w ithout waste, 
su b s tan tia lly  in  the p ropo rtion  th a t the quan tity  o f  recoverab le o il o r 
gas, o r both under the p rope rty  bears to  the to ta l recoverab le o il o r gas 
o r both in  the pool, and fo r  such purposes to use the owner’s ju s t and 
equ itab le share  o f the re se rvo ir energy;

(3 ) "comm ission”  m eans the A la ska  O il and Gas Conservation 
Comm ission;

(4 ) "cubic foot”  o f n a tu ra l gas m eans the vo lum e o f gas contained in 
one cubic foot o f  space m easured a t c p ressure base o f 14 .65 pounds 
per square inch abso lu te and a tem pera tu re  base o f 60 degrees 
Fah renhe it;

(5 ) " fie ld ”  m eans a gene ra l a rea  which is u nde rla in  o r appears to be 
unde rla in  by a t leas t one pool, and includes the underground re se rvo ir 
conta in ing o il o r ga~ and the words "poo l”  and " fie ld ”  mean the same 
th ing  when on ly  one underg round re se rvo ir is invo lved , but " fie ld ”  
un lik e  "poo l”  m ay re la te  to two o r m ore pools;

(6 ) "gas”  includes a l l  n a tu ra l gas and a l l  hydrocarbons produced a t 
the w e llhead  not defined as o il;

(7 ) " landow ne r”  means the owner o f  the subsurface estate o f the 
trac t affected;

(8 ) "o i l”  includes crude pe tro leum  o i l and o th e r hydrocarbons 
regard less o f  g rav ity  which a re  produced a t the w e llhead in  liqu id  
fo rm  and the liq u id  hydrocarbons know n as d is t illa te  o r condensate 
recovered o r extracted from  gas, o ther th an  gas produced in  associa­
tion w ith  o i l and com m only know n as casinghead gas;

(9 ) "ow ner”  m eans the person v» ho has the rig h t to d r i l l into and 
produce from  a pool and to app rop ria te  the o il and gas the person 
produces from  a pool fo r th a t person and others;

(1 0 ) "person ” includes a n a tu ra l person, corporation , association, 
pa rtnersh ip , receiver, trustee , executor, adm in istra to r, guard ian , 
fiduciary o r o the r rep resen ta tive  o f  any k ind , and includes a depart­
ment, agency o r in s trum en ta lity  o f the state o r a governm enta l 
subdivision o f  the state ;

(1 1 ) "poo l”  means an underg round re se rvo ir contain ing, o r appear­
ing to contain , a common accum u lation  o f  o il o r gas. Each zone o f  a 
genera l struc tu re  which is com p lete ly  separated from  any other zone 
in the struc tu re  is covered by the te rm  "poo l” ;

(12 ) "p roducer”  means the ow ner o f  a w e ll o r w ells capable o f 
producing o il o r gas o r both;
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C IV IL  AND CRIMINAL JUSTICE
C H A P T E R  36A. E N V IR O N M E N T A L  R IG H T S

S e c t io n
2A:33A-I. Short title.
2A:3JA-2. Legislative findings nnd determinations.
2A:35A-3. Definitions.
2A:3JA-4. Actions to enforce laws on pollution, impairment or destruction of environ­

ment,.or to protect environment; dismissal of frivolous actions.
2A:3JA-5. Rebuttal to prima facie evidence or affirmative defense; rules of evidence.
2A:35A-6. Temporary or permanent equitable relief.
2A:35A-7. Determination and adjudication of impact of conduct on environment.
2A:33A-8. Remittitur for administrative or other proceedings; retention of jurisdiction;

temporary equitable relief.
2A:33A-9. Security as condition for grant of injunction.
2A:35A-IO. Award of attorney’s and expert witness fees; applioation of doctrines of

collaterr.l estoppel and res judicata; consent of originating court for 
dismi.^al.

2A:35A-11. Notice of intention to commence action; persons to whom sent; waiver;
exemptions.

2A:35A-I2. Act as additional remedy.
2A:33A-I3. Construction of ad, rules, regulations and orders.
2A:35A-I4. Severability.

Env ironm en ta l p rotection: Perspective 1978 
L e w ii G n ld sho re  (P a ll 1978) N o 86 N .J. S ta le 
Bar J 44.

L a *  R e s i t*  Commentaries
A thum bna il sketch o f the E nv ironm en ta l 

R ight* A c t Lew is Goldshore (W inter 1975) No 
70 N  J S ta le  Bar J 18.

A na ly sis  o f environm enta l leg is la tion from  1970 
to  1975 in New  Jersey. Lew is G o ldshore (Sum ­
m er 1976) I Seton f la i l  Legis J. I.

2A:35A-1. Short title 
This act shall be known and may be cited as the "Environmental Rights Act." 

L.1974, c. 169, § 1, e ff. Dec. 9, 1974.
T id e  o f Act:

A n  A c t concern ing the commencement o f  ac­
tions for the protection o f the environm ent and 
the pub lic  in terest therein. L. 1974, c. 169.
A dm in istra tive  Code R cference i 

Env ironm en ta l hea lth standards o f  a dm in is tra ­
tive procedure, see N  J .A  C. 7:111-2 I e l seq.

L a *  Review Commentirie*
1985 environmental protection case law  <wcnnd 

in a scries). Lew is Goldshore and M arsh  t u l f .  
117 N .J.L .J . 375 (1986).

1985 environmental protection leg is la tion (firs t 
in • series). Lew is Goldshore and M arsha  W o lf, 
117 N .J.L .J . 335 (1986)

Notes o f D ec isions

I ,  J u r isd ic t io n  
Issue  o f whether U nited S ta le s A rm y  Corps of 

Eng ineers had  sub jec t m a tte r ju r is d ic t io n  over 
v a lid ity  o f w ater d ive rs ion  p ro ject was not ripe for 
• d jud ica lio n . in ligh t o f fact tha t engineers were 
be ing se lected  to  engage in fe a s ib ility  s tu d y  to help 
estab lish  spec ifics o f construc tion  for the project; 
it w ou ld  be on ly  a lte r such in fo rm ation  was gath­
ered tha t subm ission  co u ld  be made to Arm y 
Corps so that it m i jh l determ ine whether it 
sho u ld  assert ju r isd ic t io n . A pp lica tion  o f North 
Jersey D it l W ate r Supp ly C om m ission , 175 N J  
Super. 167, 417 A .2d 1095 (A .D  1980).

2A:35A-2. Legislative findings and determ inations
The Legislature finds and determines that the integrity o f the State's environment 

is continually threatened liy pollution, impairment and destruction, that every person 
has a substantial interest in minimizing this condition, and that it is therefore in the 
public interest In ennhte remly iirrons tu I he* courts fo r the remedy o f such a b u s e s .
* mwi „ mu * .> „rr ,, ,,,74

C IV IL  AND CRIM INAL JUSTICE
Notes o f D cc ls ln n t

I .  C onstruction and app lica tion 
Po licy  o f p ro tecting  s ta le ’s environm ent frnm  

po llu tion , im pa irm ent and destru c tion  is p rnpc ily  
cfTccluated through the con ing power and may 
in fluence lo ca l in n in g  decisions l.u s a rd i v C u r ­
tis Point P iop eny  O wners A ss'n , 86 N.J 217, 4.10 
A  2d 881 (1981).

2A:35A-4
Nota 1

Section 2A:)5A-4 gran ting  stand ing to any per­
son to  m a in ta in  action to  enforce o r restra in  the 
vio le tion  o f any sta tu te , regu la tion  o r ord inance 
designed to prevent or m in im ize  im pairm ent or 
d estru c tion  o f the env ironm ent i l  lim ited  to  d e ­
s truc tion  o f the n a tu ra l environm ent u  opposed to 
destruc tion  o f h is to r ica l bu ild in g s . Hoboken E n ­
vironm ent Com m ittee , Inc . v. G erm an Seaman’s 
M iss ion  o f N ew  Y o rk . 161 N .J Super. 256, 391 
A 2d 577 fC h  1978)

2A:35A-3. Definitions
For the purposes o f this act, the following words and phrases shall have the 

following meanings;
a. "Person" includes corporations, companies, associations, societies, firms, part­

nerships and joint stock companies, individuals, the State, any political subdivision o f 
the State and any agency or instrumentality o f the State or o f any political 
subdivision o f the Slate.

b. "Pollution, impairment or destruction o f the environment" means any actual 
pollution, impairment o r destruction to any o f the natural resources o f the State or 
parts thereof. It  shall include, but not be limited to, air pollution, water pollution, 
improper sewage disposal, pesticide pollution, excessive noise, improper disposal o f

; refuse, impairment and eutrophication o f rivers, streams, flood plains, lakes, ponds 
or other water resources, destruction o f seashores, dunes, wetlands, open spaces, 
natural areas, parks o r historic areas.
L .I974, c. 169, § 3, e ff. Dec. 9, 1974.
Is *  Review Commentarlee

Environment*! p ro tection : Perspective 1978. 
Lew is G o ldshore  ( F i l l  1978) No. 85 N .J. S t i le  
B ar J 44.

L ib ra ry  References 
W ords and Phra:** (Pem t Ed )

2A:35A~i. Actions to enforce laws on pollu tion , Impairment o r destruction o f 
environment, o r to protect environment; dismissal o f  frivo lous 
actions

a. Any person may maintain an action in a court o f competent jurisdiction againBt 
any other person to enforce, or to restrain the violation o f, any statute, -'egulation or 
ordinance which is designed to prevent o r minimize pollution, impairme't or destruc­
tion o f the environment.

b. Except in those instances where the conduct complained o f constitutes a 
violation o f r  statute, regulation o r ordinance which establishes a more specific 
standard for the control o f pollution, impairment o r destruction o f the environment, 
any person may maintain an action in any court o f competent jurisdiction for 
declaratory and equitable re lie f against any other person fo r  the protection o f the 
environment, o r the interest o f tne public therein, from pollution, impairment or 
destruction.

c. rrhe court may, on the motion o f any party, o r on its own motion, dismiss any 
action brought pursuant to this act which on its face appears to be patently 
frivolous, harassing or wholly lacking in merit.
L.1974, c. 169, § 4, e ff. Dec. 9, 1974.
L ib ra ry  Rcfcrenccc 

K ea llh  and Env ironm en t *»2J 5.
In junc tion  <*=>114(1).
C J S. H ealth and Env ironm ent {§  61 to 66. 69, 

71 to 73, 78 to 80. 82 to 86, 88 to 90. 94, 104. 
110. 115 to 126. 128, 129. IJ2, ID .  135. IJ7 
to 140. 142. 144 to 153 

C J S In junc tion ! § 17) c l seq

C om tructlon  and app lica tion I 
D am agei S
Enforcement o f tawa and regu la tion* 
In ju n c llo n i 2 
Review 4 
S tand ing 1.5

Nuli-v u f l l r i l t l i t u t
1. C om tructlon  and app lication 

At un it p lan n p p lin l a t “a m ure specific Han* 
it i n i '  In  liilrl\t.lt|- In jiliw ity  t i i l l t lr u i ' l in n  p rn jc il
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FEBRUARY 1 4 ,  1 9 9 2

We a r e  n o t  o p p o s e d  t o  t h e  c o n c e p t  o f  p r o v i d i n g  a c a u s e  o f  

a c t i o n  t o  c i t i z e n s  s o  t h a t  t h e y  may e n f o r c e  c h a p t e r s  4 6 . 0 3 . ,  4 6 . 0 4  

a n d  4 6 . 0 9 .  H o w e v e r, we c a n n o t  s u p p o r t  t h e  d r a f t  o f  HB 29 w h ic h  i s  

b e f o r e  y o u  n ow . 1 \  From  o u r  p e r s p e c t i v e ,  t h e  s p e c i f i c  

s h o r t c o m in g s  o f  t h a t  b i l l  a r e  a s  f o l l o w s :

DAMAGES AGAINST THE STATE

Some c o m m e n ta to r s  h a v e  s u g g e s te d  t h a t  t h e  b i l l  i s  n o t  

d e s ig n e d  t o  a l l o w  a c i t i z e n  t o  s e c u r e  dam ages (m o n e y ) fr o m  t h e  

s t a t e .  H o w e v e r, s e c t i o n  2 o f  t h e  b i l l  p r o c la i m s ,  i n  p e r t i n e n t  

p a r t :

[A ] p e r s o n  who h a s  a n  i n t e r e s t  t h a t  i s  o r  m ay b e  a d v e r s e ly  

a f f e c t e d  b y  t h e  v i o l a t i o n  may f i l e  a c i v i l  a c t i o n  a g a i n s t . . .  

t h e  s t a t e  o r  an  a g e n c y  o f  t h e  s t a t e . .

S u c h  a s u i t  w o u ld  be a s u i t  u n d e r  (d )  (1 ) o f  AS 4 6 . 0 3 . 8 7 0 .  T h e  b i l l  

g o e s  o n  t o  s a y :

I n  a n  a c t i o n  u n d e r  ( d ) (1)  o f  t h i s  s e c t i o n ,  t h e  c o u r t  m ay 

. . . o r d e r  o t h e r  r e l i e f .

T h i s  i s  fo u n d  i n  t h e  p r o p o s e d  AS 4 6 . 0 3 . 8 7 0 ( f ) .

I t  i s  h a r d  t o  im a g in e  a  b r o a d e r  a u t h o r i z a t i o n .  C l e a r l y ,

1 \  7 - L S 0 2 9 5 \ S ,  CS f o r  S p o n s o r  S u b s t i t u t e  f o r  H o u s e  B i l l  n o . 29
( R e s o u r c e s ) , O f f e r e d  5 / 2 0 / 9 1



t h i s  la n g u a g e  w o u ld  a l l o w  a p l a i n t i f f  t o  r e c o v e r  d am ages a g a i n s t  

t h e  s t a t e  w h e n e v e r  t h e  s t a t e ,  o r  a n  a g e n c y  o f  t h e  s t a t e  i s  a l l e g e d  

t o  b e  i n  v i o l a t i o n  o f  a  la w ,  r e g u l a t i o n ,  p e r m it ,  p l a n ,  o r  o r d e r  

e s t a b l i s h e d  u n d e r  AS 4 6 . 0 3 ,  4 6 . 0 4  o r  4 6 . 0 9 .  T h is  i s  n o t  i n  t h e  

b e s t  i n t e r e s t  o f  a n y  g o v e r n m e n t, p a r t i c u l a r l y  a n  " o w n e r  s t a t e . "

E n v ir o n m e n t a l  la w s  u s u a l l y  h o ld  b o t h  t h e  o w n e r a n d  

o p e r a t o r  l i a b l e  f o r  a v i o l a t i o n .  T h e  s t a t e  i s  s o m e tim e s  l i a b l e  f o r  

t h e  a c t i o n s  o f  p e r s o n s  who a r e  c o n d u c t in g  o p e r a t io n s  on s t a t e  

la n d s .  I n  t h e  p a s t ,  c o n c e p ts  o f  s o v e r e ig n  im m u n it y  a n d  o t h e r  l e g a l  

b a r r i e r s  h a v e  h e ld  p e o p le  b a c k  fr o m  p u r s u in g  t h e  s t a t e  f o r  t h i s  

i n d i r e c t ,  p a s s iv e  l i a b i l i t y .  H o w e v e r , u n d e r  t h i s  b i l l  t h e  s t a t e  

becom es a n  e a s y  t a r g e t .

T h e  s t a t e  i s  a d e e p  p o c k e t .  T h e r e  a r e  n o  p r o b le m s  

e s t a b l i s h i n g  j u r i s d i c t i o n  o v e r  t h e  s t a t e  f o r  t h e  t y p e  o f  a c t i o n s  a t  

is s u e  h e r e .  T h e r e  i s  n o  c h a n c e  t h a t  t h e  s t a t e  w i l l  f i l e  b a n k r u p t c y  

o r  w i l l  b e  a b le  t o  h id e  i t s  a s s e t s  i n  a s e r i e s  o f  s u b s i d i a r i e s .  

F o r  a l l  t h e s e  r e a s o n s ,  i t  w i l l  b e  e a s i e r  t o  s e c u r e  r e l i e f  fr o m  t h e  

s t a t e  t h a n  i t  w i l l  be t o  s e c u r e  r e l i e f  f r o m  t h e  o p e r a t o r  who 

a c t u a l l y  c a u s e d  t h e  dam age.

T h is  w a iv e r  o f  s o v e r e ig n  im m u n it y ;  t h i s  c a u s e  o f  a c t i o n  

c r e a t e d  b y  t h e  b i l l ,  i s  s im p ly  t o o  b r o a d .  P e r h a p s  i t  i s  i n  t h e  

p u b l i c ' s  i n t e r e s t  t o  a l l o w  i n j u n c t i o n s  a g a in s t  an  o w n e r s t a t e .  I t  

i s  n o t  i n  t h e  p u b l i c ' s  i n t e r e s t  t o  a l l o w  t h e  l e v y  o f  m oney d am ages 

a g a i n s t  t h e  s t a t e .  A c c o r d in g ly ,  we o b j e c t  t o  t h e  p h r a s e  " a n d  o r d e r  

o t h e r  r e l i e f "  now fo u n d  o n  p a g e  2 ,  l i n e  9 .

PENALTIES ACCRUING TO PRIVATE PARTIES



'

A t  p r e s e n t  t h e  b i l l  a l s o  a l lo w s  a c o u r t  t o  " a s s e s s  c i v i l  

p e n a l t i e s  u n d e r  AS 4 6 . 0 3 . 7 6 0 . "  2\  On i t s  f a c e ,  t h i s  w o u ld

a p p e a r  t o  a l l o w  p r i v a t e  p a r t i e s  t o  s e c u r e  p e n a l t i e s .

We n o t e  t h a t  AS 4 6 . 0 3 . 7 6 0  s a y s  t h a t  a p e r s o n  who v i o l a t e s  

s t a t e  e n v ir o n m e n t a l  la w s  " i s  l i a b l e ,  i n  a  c i v i l  a c t i o n ,  t o  t h e  

s t a t e . . . "  I t  i s  o u r  u n d e r s t a n d in g  t h a t  t h e  s p o n s o r s  o f  t h e  b i l l  

in t e n d e d  t h a t  t h i s  la n g u a g e  i n  7 6 0  w o u ld  p r o h i b i t  t h e  a c c r u a l  o f  

a n y  p e n a l t i e s  t o  a n y  p e r s o n  e x c e p t  t h e  s t a t e .  T h a t  i s  why t h e  b i l l  

a l l o w s  f o r  p e n a l t i e s  " u n d e r  AS 4 6 . 0 3 . 7 6 0 . "  T h i s  i n t e n t  i s  n o t  

c l e a r  o n  t h e  f a c e  o f  HB 2 9 . We recom m end c l a r i f i c a t i o n ,  s u c h  a s : 

I n  an  a c t i o n  u n d e r  ( d ) ( 1 )  o f  t h i s  s e c t i o n ,  t h e  c o u r t  may 

[A S S E S S ] a w a rd  c i v i l  p e n a l t i e s  t o  t h e  s t a t e , i r r e s p e c t i v e  

o f  w h e th e r  t h e  s t a t e  i s  a  p a r t y  t o  t h e  a c t i o n ,  u n d e r  AS

4 6 . 0 3 . 7 6 0 , .  . .

CLOSED S IT E S  AND PAST VIOLATIONS

Some c o m m e n ta to rs  h a v e  s t a t e d  t h a t  t h e  b i l l  i s  n o t  

d e s ig n e d  t o  a d d r e s s  c o m p le t e ly  c lo s e d  s i t e s  o r  e n t i r e l y  p a s t  

v i o l a t i o n s .  We f e e l  t h a t  i t  f a i l s  t o  a c c o m p lis h  t h i s  p u r p o s e .  A t  

p r e s e n t ,  a c a u s e  o f  a c t i o n  i s  p r o v id e d  i f  t h e  v i o l a t i o n  i s :  

. . . c o n t i n u i n g ,  i n t e r m i t t e n t ,  o r  l i k e l y  t o  r e c u r , . . .

T h e  c o n c e p t  o f  a c o n t in u in g  n u is a n c e  i s  w e l l  e s t a b l i s h e d  

i n  c a s e la w . 3.\ So lo n g  a s  a h a z a r d o u s  s u b s t a n c e  le a k s  fr o m  a

2.\ P a g e  2 ,  l i n e  8 ,  w h ic h  i s  t h e  p r o p o s e d  s u b s e c t io n  AS 
4 6 . 0 3 . 8 7 0 ( f ) .

2 \  E . g .  U n i t e d  S t a t e s  v .  P r i c e ,  523 F .S u p p .  1 0 5 5 , 1 0 7 1 ( D . N . J .
1 9 8 1 ) ;  CPC I n t e r n a t i o n a l ,  I n c .  v .  A e r o je t - G e n e r a l  C o r p . ,  759 
F .S u p p .  1 2 6 9 ,  1 2 7 7  -  1278 ( W. D .  M ic h .  1 9 9 1 ) .



b u r ie d  c o n t a i n e r ,  s o  lo n g  a s  a p o l l u t a n t  m ig r a t e s  fr o m  o n e  m e d ia  t o  

a n o t h e r ,  t h e  v i o l a t i o n  i s  c o n t i n u i n g .  I n  o r d e r  t o  o v e rc o m e  t h o s e  

p r e c e d e n t s ;  i n  o r d e r  t o  l i m i t  t h i s  b i l l  t o  f u t u r e  v i o l a t i o n s ,  

c o u r t s  w i l l  h a v e  t o  t a k e  a n a r r o w  r e a d in g  o f  te r m s  t h a t  d e f i n e  a 

v i o l a t i o n .  H c w e v e r, n a r r o w  i n t e r p r e t a t i o n s  o f  w o rd s  s u c h  a s  

" d is c h a r g e " ,  " d i s p o s a l " ,  " r e l e a s e "  a n d  o t h e r  s y n o n y m s  s h o u ld  n o t  b e  

e n c o u r a g e d . D oe s t h e  v i o l a t i o n  o f  o u r  o i l  s p i l l  la w s  e n d  w hen t h e  

v e s s e l  s t o p s  r e l e a s i n g  o i l  i n t o  t h e  e n v ir o n m e n t  o r  d o e s  t h e  

" d is c h a r g e "  c o n t in u e  w hen o i l  m oves fr o m  w a t e r  t o  b e a c h ?  We w o u ld  

c e r t a i n l y  w a n t  t o  a r g u e  t h e  l a t t e r .  A c c o r d i n g l y ,  we s u g g e s t  t h a t  

t h e  la n g u a g e  b e  c h a n g e d  t o  e x p r e s s l y  s t a t e  t h a t  i t  d o e s  n o t  p r o v id e  

a c a u s e  o f  a c t i o n  f o r  p a s t  v i o l a t i o n s  a n d  we f u r t h e r  recom m end t h a t  

a d e f i n i t i o n  o f  " p a s t  v i o l a t i o n "  b e  c r a f t e d  t o  i n s u r e  t h a t  t h e  

s c o p e  o f  t h e  b i l l  i s  n o t  b r o a d e r  t h a n  in t e n d e d .

UNEVEN P LA Y IN G  F IE L D  AS TO COSTS

As w r i t t e n ,  t h e  b i l l  e n c o u r a g e s  l i t i g a t i o n  a n d  

d is c o u r a g e s  p r e l i t i g a t i o n  n e g o t i a t i o n s .  I f  a p e r s o n  b r in g s  a 

l e g i t i m a t e  c o n c e r n  t o  t h e  a t t e n t i o n  o f  ADEC a n d  t h e  m a t t e r  i s  

r e s o lv e d  w i t h o u t  r e s o r t  t o  l i t i g a t i o n ,  t h e  p e r s o n  r e c e iv e s  n o  f e e  

f o r  t h e  t i m e  s p e n t  i n  d i s c u s s i o n  o r  n e g o t i a t i o n .  On t h e  o t h e r  

h a n d , i f  a  p e r s o n  f i l e s  a  c o m p la in t ,  h e  o r  s h e  m ay u s e  m o n ie s  

r e c e iv e d  i n  s e t t l e m e n t  t o  p a y  a t t o r n e y ' s  f e e s  a n d  c o s t s . 4. \  

T h is  p r o v id e s  an  i n c e n t i v e  t o  l i t i g a t e ,  r a t h e r  t h a n  a t t e m p t  t o  

. r e s o lv e  d is p u t e s  s h o r t  o f  l i t i g a t i o n .

I n  t h e  g e n e r a l  schem e o f  t h i n g s  t h i s  i n c e n t i v e  i s  o f f s e t

4 \  S e e  p r o p o s e d  AS 4 6 . 0 3 . 8 7 0 ( i ) .



b y  t h e  r i s k  o f  h a v in g  t o  p a y  a d e f e n d a n t 's  f e e s  i f  t h e  d e f e n d a n t  

p r e v a i l s .  J*\ H o w e v e r, i n  A la s k a  t h i s  d i s i n c e n t i v e  h a s  b e e n  

e l i m i n a t e d  w h e n e v e r  t h e  p l a i n t i f f  c a n  e s t a b l i s h  t h a t  h e  o r  s h e  i s  

a  " p u b l i c  i n t e r e s t  l i t i g a n t . "  6 \  I t  i s  f o r s e e a b le  a n d  f a i r  t o  

e x p e c t  t h a t  p e r s o n s  who a r e  a b le  t o  u s e  HB 29 w i l l  a lm o s t  a lw a y s  

q u a l i f y  a s  p u b l i c  i n t e r e s t  l i t i g a n t s .  T h u s ,  t h e y  c a n  m a rc h  i n t o  

c o u r t  w i t h  im p u n it y  a f f o r d e d  b y  c a s e la w , w i e l d i n g  t h e  c a u s e s  o f  

a c t i o n  a f f o r d e d  b y  t h i s  b i l l .  T h e  p l a i n t i f f  r i s k s  n o t h i n g .  O n ly  

t h e  d e f e n d a n t  i s  a t  r i s k .

T h is  c o m b in a t io n  o f  HB 29 a n d  t h e  p u b l i c  i n t e r e s t  

l i t i g a n t  e x c e p t io n  t o  C i v i l  R u le  82 c r e a t e s  a n  u n l e v e l  p l a y i n g  

f i e l d .  T h i s  c o m b in a t io n  f l i e s  i n  t h e  f a c e  o f  t h e  s o - c a l l e d  

" A m e r ic a n  r u l e "  w h e re b y  e a c h  p a r t y  b e a r s  h i s  o r  h e r  own c o s t s  o f  

l i t i g a t i n g .  T h a t  r u l e ,  e x p r e s s ly  r e c o g n iz e d  b y  t h e  U n i t e d  S t a t e s  

S u p re m e  C o u r t  i n  a  c a s e  t h a t  a r o s e  i n  A la s k a ,  7 \  i s  s t i l l  t h e  

b e s t  t o o l  f o r  a v o i d i n g  n u is a n c e  s u i t s .  W h i le  o u r  c o u r t s  h a v e  s e e n

f i t  t o  e m a s c u la te  t h e  r u l e  w i t h  " p u b l i c  i n t e r e s t  l i t i g a n t "

e x c e p t io n s ,  t h i s  l e g i s l a t u r e  —  i n  t h e  i n t e r e s t  o f  f a i r n e s s  —  

s h o u ld  n o t  t i p  t h e  b a la n c e  a n y  f u r t h e r  i n  f a v o r  o f  s u c h  l i t i g a n t s .

One s o l u t i o n  w o u ld  b e t o  re m o v e  t h e  p h r a s e  " o r  f o r

r e im b u r s e m e n t  o f  l e g a l  f e e s  a n d  c o s t s "  fr o m  p r o p o s e d  s u b s e c t io n  AS

5 \  A la s k a  R u le s  o f  C i v i l  P r o c e d u r e ,  R u le  8 2 .

6\ S e e  S i s t e r s  o f  P r o v id e n c e  i n  W a s h in g to n , I n c .  v .  D e p t ,  o f  
H e a l t h  a n d  S o c i a l  S e r v ic e s ,  648 P . 2d 9 7 0 ,  9 7 9  ( S . C t . A k .
1 9 8 2 ) ( a t t o r n e y s  f e e s  c a n n o t  b e  a w a rd e d  a g a in s t  a p u b l i c  i n t e r e s t  
l i t i g a n t ) ;  A la s k a  S u r v i v a l  v .  A la s k a  D e p t ,  o f  N a t u r a l  R e s o u r c e s ,723 
P . 2d 1 2 8 1 , 12 9 2  ( S . C t . A k .  1 9 8 6 ) ( a  p u b l i c  i n t e r e s t  l i t i g a n t  i s
e n t i t l e d  t o  f u l l ,  r e a s o n a b le  f e e s ,  n o t  j u s t  p a r t i a l  f e e s ) .

7 \  A ly e s k a  P i p e l i n e  S e r v ic e  C o. v .  W i ld e r n e s s  S o c i e t y ,  421 U . S .  
24 0  ( 1 9 7 5 ) .



4 6 . 0 3 . 8 7 0 ( i ) . & \  T h a t  w a y  p e r s o n s  s e t t l i n g  a n  a c t i o n  w o u ld

s e c u r e  n o  p e r s o n a l  b e n e f i t .  B e n e f i t s  w o u ld  o n l y  g o  t o  t h e  p u b l i c  

p u r p o s e s  p u r p o r t e d l y  r e p r e s e n t e d .  T h i s  s h o u l d  re m o v e  some o f  t h e  

i n c e n t i v e  t o  b r i n g  a s u i t  s i n c e  t h e  p l a i n t i f f  w i l l  kn ow  t h a t  m o s t  

c a s e s  s e t t l e  a n d ,  i n  s e t t l e m e n t ,  h e  o r  s h e  w i l l  g e t  n o  f e e s .  O f  

c o u r s e ,  we r e c o g n i z e  t h e  d o w n s id e  o f  t h i s  p r o p o s i t i o n ;  o n c e  a s u i t  

i s  com m enced, t h e  m o t i v a t i o n  t o  s e t t l e  i s  r e d u c e d .

A c c o r d i n g l y ,  we m o re  s t r o n g l y  recom m end a n o t h e r  s o l u t i o n .  

S t a t e  t h a t  t h e  p u b l i c  l i t i g a n t  e x c e p t i o n  d o e s  n o t  a p p l y  t o  s u i t s  

b r o u g h t  u n d e r  t h i s  s e c t i o n .  T h a t  w o u ld  e l i m i n a t e  a n y  t e n d e n c y  f o r  

p l a i n t i f f s  t o  a b u s e  t h e  c a u s e  o f  a c t i o n  p r o v i d e d  b y  t h e  b i l l .

WINDFALL TO ENVIRONMENTAL GROUPS

Some c o m m e n t a t o r s  h a v e  s a i d  t h a t  t h i s  b i l l  i s  n o t  

d e s i g n e d  t o  p r o v i d e  a w i n d f a l l  t o  p u b l i c  i n t e r e s t  g r o u p s .  I f  t h a t  

i s  t r u e ;  i f  t h e  p u r p o s e  o f  t h e  b i l l  i s  r e a l l y  t o  b r i n g  a b o u t  

e n v i r o n m e n t a l  im p r o v e m e n t  a n d  n o t  t o  l i n e  t h e  p o c k e t s  o f  a c t i v i s t s ,  

why d o e s  t h e  b i l l  a l l o w  s e t t l e m e n t  m o n ie s  t o  b e  u s e d  f o r  a n y  

p u r p o s e  b y  5 0 1 ( c ) (3 )  o r g a n i z a t i o n s ?  9 \  M o s t  p u b l i c  i n t e r e s t  

g r o u p s  f a l l  i n t o  t h i s  c a t e g o r y .  I f  t h e  b i l l  i s  r e a l l y  d e s i g n e d  a s  

i t  h a s  b e e n  t o u t e d ,  t h i s  r e f e r e n c e  s h o u l d  b e  d e l e t e d .  O t h e r w i s e  

t h e  b i l l  p r o v i d e s  a c t i v i s t s  w i t h  a b a c k  d o o r  i n t o  t h e  c o f f e r s  o f  

t h e  s t a t e  a n d  t h e  r e g u l a t e d  c o m m u n ity .

CONCLUSION

8 \  P a g e  2 ,  l i n e  3 1  a n d  p a g e  3 ,  l i n e  1 o f  t h e  b i l l .

9\ P a g e  2, l i n e  3 1  o f  t h e  b i l l .



I n  t h e  e n v i r o n m e n t a l  a r e n a  c i t i z e n  s u i t s  c a n  p r o v i d e  a  

u s e f u l  b a l a n c e  t o  t h e  t e n s i o n  e x i s t i n g  b e t w e e n  r e g u l a t o r s  a n d  t h e  

r e g u l a t e d  c o m m u n i t y .  A n d ,  a s  t e s t i m o n y  h a s  r e v e a l e d ,  t h e r e  h a v e  

b e e n  i s o l a t e d  i n s t a n c e s  w h e re  g o v e r n m e n t  was u n a b l e  t o  r e s o l v e  

e n v i r o n m e n t a l  c o n c e r n s  a s  e x p e d i t i o u s l y  a s  p r u d e n c e  w o u ld  h a v e  

d i c t a t e d .  S o , t h e r e  p r o b a b l y  i s  a l e g i t i m a t e  b a s i s  f o r  a l l o w i n g  

t h i r d  p a r t i e s  t o  b r i n g  a n  a c t i o n  f o r  i n j u n c t i o n  o r  i n  t h e  n a t u r e  o f  

m andam us. T h i s  i s  w h a t  m o s t  o t h e r  f e d e r a l  a n d  s t a t e  c i t i z e n  s u i t  

p r o v i s i o n s  p r o v i d e .

B u t  t h i s  b i l l  g o e s  t o o  f a r .  U n l e s s  a n d  u n t i l  i t  i s  r e c r a f t e d  

i n  t h e  m a n n e r  s e t  f o r t h  h e r e i n ,  n e i t h e r  t h e  d e p a r t m e n t  o f  la w  n o r  

t h e  d e p a r t m e n t  o f  e n v i r o n m e n t a l  c o n s e r v a t i o n  c a n  s u p p o r t  i t .  T h a n k
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J a n u a r y  3 1 , 1992

R e p r e s e n t a t i v e  D a ve  D o n le y  
C h a i r ,  J u d i c i a r y  C o m m it t e e  
H o u s e  o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l  
J u n e a u ,  AK 9 9 8 0 1 - 1 1 8 2

D e a r  R e p r e s e n t a t i v e  D o n l e y :

P l e a s e  i n c l u d e  t h i s  l e t t e r  a s  t e s t i m o n y  f o r  t h e  h e a r i n g  
s c h e d u l e d  f o r  F e b r u a r y  3 i n  t h e  J u d i c i a r y  C o m m it t e e  on HB 2 9 .

T h e  A l a s k a  H e a l t h  P r o j e c t  i s  a p r i v a t e ,  n o n p r o f i t  
o r g a n i z a t i o n  t h a t  h a s  b e e n  p r o v i d i n g  i n f o r m a t i o n  a n d  s e r v i c e s  
r e g a r d i n g  o c c u p a t i o n a l  and e n v i r o n m e n t a l  h e a l t h  t o  A l a s k a n  
r e s i d e n t s ,  w o r k e r s ,  a n d  s m a l l  b u s i n e s s e s  s i n c e  1 9 8 0 .

T h e  p r o v i s i o n s  t h a t  H B -2 9  p r o p o s e s  t o  i n c l u d e  i n  o u r  s t a t e  
s t a t u t e s  a r e  p r o v i s i o n s  t h a t  h a v e  e x i s t e d  i n  m o s t  f e d e r a l  
e n v i r o n m e n t a l  s t a t u t e s  f o r  many y e a r s .  T h e r e f o r e ,  t h e  c o n c e p t s  
i n  HB 29 a r e  n o t  new a n d  h a v e  b e e n  im p le m e n t e d  a t  t h e  f e d e r a l  
l e v e l  f o r  q u i t e  some t i m e .

A s t u d y  c o n d u c t e d  r e c e n t l y  i n  t h e  N i k i s k i ,  A l a s k a ,  a r e a  
i n v e s t i g a t e d  t h e  r e c o r d  o f  e n v i r o n m e n t a l  la w  c o m p l i a n c e  o f  f o u r  
m a j o r  i n d u s t r i a l  f a c i l i t i e s  f r o m  t h e  1 9 5 0 ' s  u n t i l  1 9 8 9 .  T h e  
f i n d i n g s  w e r e  t h a t  t h e  b e s t  c o m p l i a n c e  w as w i t h  t h e  la w s  t h a t  
w e r e  s o l e l y  u n d e r  f e d e r a l  j u r i s d i c t i o n  ( s u c h  as t h e  C l e a n  W a t e r  
A c t . )  I n  t h e  c a s e s  w h e re  t h e  s t a t e  i s  a u t h o r i z e d  t o  e n f o r c e  a 
f e d e r a l  e n v i r o n m e n t a l  la w ,  b u t  t h e  f e d e r a l  a g e n c y  r e t a i n s  
o v e r s i g h t ,  ( s u c h  a s  t h e  C le a n  A i r  A c t ) ,  t h e  c o m p l i a n c e  r e c o r d  was 
n o t  a s  g o o d ,  an d  l i m i t e d  t o  c a s e s  w h e r e  t h e  f e d e r a l  a g e n c y  h a d  
b e e n  i n v o l v e d  i n  an  e n f o r c e m e n t  a c t i o n .  F o r  t h e  s t a t e  la w s  t h a t  
do n o t  h a v e  f e d e r a l  o v e r s i g h t ,  ( s u c h  as t h e  s o l i d  w a s t e ,  w a s t e  
w a t e r  a n d  w a s t e  w a t e r  s l u d g e  r e g u l a t i o n s )  r e s e a r c h e r s  f o u n d  t h e  
w o r s t  r e c o r d ,  i n c l u d i n g  n o n c o m p l i a n c e  a n d  l a c k  o f  e n f o r c e m e n t .
(A c o p y  o f  t h i s  s t u d y  i s  i n c l u d e d  w i t h  t h i s  l e t t e r . )

T h e r e  c o u l d  be s e v e r a l  e x p l a n a t i o n s  f o r  t h e  f e d e r a l  la w s  
h a v i n g  b e t t e r  c o m p l i a n c e  t h a n  t h e  s t a t e  la w s .  One m a j o r  
d i f f e r e n c e  b e t w e e n  t h e  f e d e r a l  e n v i r o n m e n t a l  la w s  a n d  t h e  s t a t e  
e n v i r o n m e n t a l  la w s  i s  t h e  i n c l u s i o n  o f  c i t i z e n  s u i t  p r o v i s i o n s  a t
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AN e n v i r o n m e n t a l  c o m p l i a n c e  a u d i t  o p  f o u r  o i l  a n d  g a s  f a c i l i t i e s

IN _ K E N A I/ ALASKA

R e l l e r ,  C.

entropy -  s e n i o r  s c i e n t i s t  
B ox 1 0 1 2 5 5
A n c h o r a g e ,  A l a s k a  99510

I n t r o d u c t i o n

N i k i s k i ,  a s m a l l  A la s k a  to w n  on t h e  K e n a i  p e n i n s u l a ,  100 km SW o f  
A n c h o r a g e ,  h o s t s  f o u r  o i l  and g a s  f a c i l i t i e s  on l e s s  t h a n  o ne 
s q u a r e  m i l e ,  i n c l u d i n g  t h e  w o r l d ' s  l a r g e s t  a m m o n ia /u r e a  p l a n t ,  
N o r t h  A m e r i c a ' s  l a r g e s t  e x p o r t e r  o f  n a t u r a l  g a s ,  and  tw o  o t h e r  
p e t r o l e u m  r e f i n e r i e s .  L o c a t e d  on a deep  w a t e r  p o r t  o f  Cook I n l e t ,  
N i k i s k i  i s  a d j a c e n t  t o  21 o i l  and gas f i e l d s .  A lo n g  t h e  i c e  
a f f e c t e d  c o a s t  15 p l a t f o r m s  e x t r a c t  p e t r o le u m .  A c r o s s  Cook I n l e t  
i s  M a r a t h o n ' s  T r a d i n g  Bay f a c i l i t y ,  t h e  l a r g e s t  o i l  p r o d u c t i o n  
f a c i l i t y  i n  N o r t h  A m e r ic a .  A ls o  on t h e  w e s t  s h o r e  i s  t h e  D r i f t  
R i v e r  c r u d e  o i l  s t o r a g e  t e r m i n a l ,  lo c a t e d  i n  a f l o o d  p l a i n  
d r a m a t i c a l l y  a f f e c t e d  b y  M t .  R e d o u b t ,  an a c t i v e  v o lc a n o .

P r i o r  t o  t h i s  s t u d y  t h e r e  w ere n o  c o m p r e h e n s iv e  e v a l u a t i o n s  o f  
p o l l u t i o n  d i s c h a r g e s ,  no c o m p ile d  r e c o r d s  o f  e n v i r o n m e n t a l  
v i o l a t i o n s ,  n o r  an a n a ly s e s  o f  e n fo r c e m e n t  a c t i o n s  f o r  t h e  K e n a i  
i n d u s t r i e s .  T h e  N i k i s k i  f a c i l i t i e s  s e l e c t e d  f o r  i n v e s t i g a t i o n  
b e c a u s e  o f  t h e i r  p r o x i m i t y  t o  human h a b i t a t i o n  and p o t e n t i a l  t o  
p o l l u t e .  F u r t h e r  r e s e a r c h  i s  needed  r e g a r d i n g  p l a t f o r m s ,  f a c i l i t i e s  
on t h e  w e s t e r n  s h o r e  o f  Cook I n l e t ,  and  d r i l l i n g  mud p i t s .

R e s e a r c h  c o v e r e d  a p e r i o d  fr o m  t h e  l a t e  1 9 5 0 's  t o  J a n u a r y  1 9 8 9 .  
M o re  r e c e n t  e v e n t s  may add t o  t h e  r e s u l t s  b u t  w o u ld  n o t  a f f e c t  t h e  
c o n c l u s i o n s .  T h e  f o u r  f a c i l i t i e s  s t u d i e d  a r e  t h e  U n o c a l - M i t s u b i s h i  
a m m o n ia /u r e a  p l a n t ,  P h i l l i p s - M a r a t h o n - U S X  n a t u r a l  g a s  r e f i n e r y ,  
T e s o r o  A l a s k a  r e f i n e r y ,  and C h e v ro n  USA r e f i n e r y .  A t  U n o c a l -  
M i t s u b i s h i  o v e r  3 b i l l i o n  p ound s o f  n i t r o g e n  b a se d  c h e m ic a ls  a r e  
p r o d u c e d  a n n u a l l y  -  e q u a l  t o  2% o f  t h e  w o r l d ' s .. a n n u a l  n i t r o g e n  
f i x i n g  b y  s o i l  b a c t e r i a .  C o n t ig u o u s  t o  t h e  a m m o n ia /u re a  p l a n t  a r e  
t h r e e  r e f i n e r i e s  t h a t  p r o d u c e  and e x p o r t  2 .6  b i l l i o n  g a l l o n s  a y e a r  
o f  g a s o l i n e ,  j e t  f u e l ,  f u e l  o i l s ,  a s p h a l t ,  and n a t u r a l  g a s -  I f  t h e  
r e f i n e r i e s  com bined* a n n u a l  p r o d u c t i o n  c a p a c i t y  was p l a c e d  i n  
b a r r e l s  a n d  p u t  ‘ e n d -t^ o -e n d  t h e y  .w ould  e n c i r c l e  t h e  g l o b e  w i t h  
e n o u g h  l e f t  o v e r  t o  re a c h  f r o m  Rru(3hae Bay t o  San F r a n c i s c o .

□



M e t h o d

T h e  r e s e a r c h  m eth o d  u s e d  I s  h i s t o r i c a l  i n  n a t u r e .  A g e n c y r e c o r d s  
w e re  s y s t e m i c a l l y  c o l l e c t e d  and e v a l u a t e d  i n  o r d e r  t o  u n d e r s t a n d  
p a s t  e v e n t s  and a n a l y z e  t r e n d s  i n  e n v i r o n m e n t a l  r e g u l a t i o n .  P r i m a r y  
s o u r c e s  o f  i n f o r m a t i o n  a r e  i n s p e c t i o n  r e p o r t s ,  p e r m i t s ,  e n f o r c e m e n t  
o r d e r s ,  i n t e r v i e w s ,  f a c i l i t y  s e l f  r e p o r t i n g ,  l e t t e r s ,  an d  memos. 
A p p r o x i m a t e l y  5 ,0 0 0  c o p ie s  w e r e  made fro m  a t o t a l  o f  2 0 , 0 0 0  
r e v i e w e d  p a g e s .  A la s k a  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  
(DEC) r e c o r d s  w e re  s e a rc h e d  i n  l o c a l ,  r e g i o n a l ,  and c e n t r a l  o f f i c e s  
o f  K e n a i ,  A n c h o r a g e ,  and J u n e a u .  I f  i n f o r m a t i o n  was m i s s i n g  o r  a 
l a c k  o f  d a t a  was i m p o r t a n t  t o  d o cu m e n t r e q u e s t s  w ere  m ade i n  
w r i t i n g  i n  a c c o r d a n c e  w i t h  A l a s k a  P u b l i c  R e c o rd s  A c t .  F e d e r a l  
r e c o r d s  a r e  p r e d o m i n a t e l y  k e p t  i n  S e a t t l e  and w ere  o b t a in e d  t h r o u g h  
t h e  F re e d o m  o f  I n f o r m a t i o n  A c t .

R e s u l t s

T h e  d a t a  i s  o r g a n i z e d  a c c o r d i n g  t o  r e c e p t o r  m e d ia ;  t h a t  i s ,  a i r ,  
w a t e r ,  a n d  s o i l s .  I t  i s  t h r o u g h  t h e s e  m e d ia  t h a t  a d v e r s e  e f f e c t s  
o f  p o l l u t i o n  a r e  t r a n s f e r r e d  b e tw e e n  each o t h e r  and t o  l i v i n g  
t h i n g s .  T h e  t o t a l  p o l l u t i o n  r e l e a s e d  i n t o  e ach m e d ia  i s  l i s t e d  
f i r s z  t h e n  m a j o r  v i o l a t i o n s  f o l l o w e d  by a g e n c y  r e s p o n s e s .

A I R  P O L L U T I O N

-  RELEASES
T h e  f o u r  N i k i s k i  f a c i l i t i e s  r e l e a s e  67 m i l l i o n  p o u n d s  o f  a i r  
p o l l u t a n t s  a n n u a l l y  ( T a b le  1 ) .  I f  t h e s e  p o l l u t a n t s  w e r e  
i n d i v i d u a l l y  and u n i f o r m l y  d i s t r i b u t e d  a c r o s s  t h e  s t a t e  N a t i o n a l  
A i r  Q u a l i t y  S ta n d a r d s  w o u ld  be e x c e e d e d  t o  a h e i g h t  o f  250 f e e t .

MAJOR VIO LA TIO NS
U n o c a l - M i t s u b i s h i  o p e r a t e s  i n  a l m o s t  d a i l y  v i o l a t i o n  o f  C le a n  A i r  
A c t. l i m i t a t i o n s  on su sp e n d e d  p a r t i c u l a t e s  ( l ) .  M a j o r  s p i l l s  o f  
a m m o n ia , as much as 8 0 0 ,0 0 0  p o u n d s  a t  one t i m e  (2) o c c u r  on - a 
r e g u l a r  b a s i s ,  u s u a l l y  tw o o r  t h r e e  t im e s  a y e a r  ( 3 ) .  O f f  s i t e  a i r  
m o n i t o r i n g  i n s t r u m e n t s  h a v e  e x c e e d e d  maximum r e a d i n g s  f o r  s i x  h o u r s  
a t  a t i m e  ( 4 ) .  A m a jo r  a i r  r e l e a s e  o c c u r r e d  d u r i n g  u n p e r m i t t e d  
h a z a r d o u s  w a s t e  t r e a t m e n t ,  when u n c o n t r o l l e d  g a s s e s  e s c a p e d ,  ( 5 )  
s p r e a d i n g  a c r o s s  p u b l i c  r o a d s  and d i s r u p t i n g  i n d u s t r i a l  o p e r a t i o n s ;  
i n c l u d i n g  t h e  a d j a c e n t  l i q u i f i e d  n a t u r a l  gas s t o r a g e  f a c i l i t y .

T e s o r o  r e f i n e r y  h y d r o c r a c k e r s  e x c e e d  n i t r o g e n  o x id e  s t a n d a r d s  and  
T e s c r o  r e c e n t l y  b u i l t  new s o u r c e s  o f  a i r  p o l l u t i o n  w i t h o u t  p r i o r  
a u t h o r i z a t i o n ,  a v i o l a t i o n  o f  t h e  C le a n  A i r  A c t  ( 6 ) .
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A t  t h e  P h i l l i p s - M a r a t h o n - D S X  r e f i n e r y  w a s t e  o i l  a n d  g a s s e s  w e r e  
d u m p e d  i n t o  a flare pit and b u r n e d  in v i o l a t i o n  of a i r  q u a l i t y  
s t a n d a r d s  f o r  a pe r i o d  of 18 y e a r s  (7).

TABLE 1

A n n u a l  A i r  P o l l u t i o n  fro m  t h e  N i k i s k i  C i l  and Gas I n d u s t r y  (8 )

p ou n d s

3 0 , 0 0 0 ,0 0 0
1 9 , 0 0 0 ,0 0 0

5 . 4 0 0 . 0 0 0
4 . 3 0 0 . 0 0 0
3 . 4 0 0 . 0 0 0
2 . 4 0 0 . 0 0 0  
1 ,0 0 0 ,0 0 0  
1,0 0 0 ,0 0 0

7 3 .0 0 0
4 5 .0 0 0
3 2 .0 0 0
3 1 .0 0 0
1 8 .0 0 0
1 7 .0 0 0
1 3 .0 0 0

4 ,0 0 0
500 
100 

34 
22 

5 
2 
1

6 7 ,0 0 0 ,0 0 0  

( *  C le a n  A i r  A c t  p e r m it t e d  r e l e a s e s )  .

AGENCY RESPONSE
I n  r e s p o n s e  t o  o v e r  15 y e a r s  o f  v i o l a t i o n s  a t  U n o c a l - M i t s u b i s h i , 
DEC h a s  d o n e  t h e  f o l l o w i n g :  s t o p p e d  r e c o r d i n g  v i o l a t i o n s  (9 )  ,
r e q u e s t e d  EPA n o t  t o  i s s u e  an  e n fo r c e m e n t  l e t t e r  t o  U n o c a l -  
M i t s u b i s h i  ( 1 0 ) ,  p ro m is e d  t o  r e f r a i n  f r o m  f i n e s  o r  l e g a l  a c t i o n  f o r  
p a s t  v i o l a t i o n s  (1 1 ) , amended s t a t e  a i r  q u a l i t y  r e g u l a t i o n s  t h e r e b y  
c r e a t i n g  l e s s  s t r i n g e n t  s t a n d a r d s  ( 1 2 ) ,  and a l l o w e d  U n o c a l -  
M i t s u b i s h i  t o  o p e r a t e  w i t h  an e x p i r e d  p e r m i t .

pollutant

ammonia
n i t r o g e n  o x i d e s *
c a r b o n  m o n o x id e *
h y d r o c a r b o n s
m e t h a n o l
p a r t i c u l a t e s *
s u l f u r  o x i d e s *
h a z a r d o u s  w a s t e - a r s e n i c
b e n z e n e
x y l e n e s
c h lo r o f o r m
t o l u e n e
1 , 1,1 t r i c h l o r o e t h a n e
c y c lo h e x a n e
e t h y lb e n z e n e
fo r m a ld e h y d e
n a p h t h a le n e
le a d *
e t h y l e n e  d i c h l o r i d e  
p o l y c y c l i c  a r o m a t ic s  
e t h y l e n e  d ib r o m i d e  
cadmium 
chrom ium
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I n  r e s p o n s e  t o  v i o l a t i o n s  a t  T e s o r o  DEC r e i s s u e d  an a i r  p e r m i t .

I n  r e s p o n s e  t o  o v e r  18 y e a r s  o f  v i o l a t i o n s  a t  P h i l l i p s - M a r a t h o n -  
USX, DEC i s s u e d  a. N o t i c e  o f  V i o l a t i o n .

WATER POLLUTION

RELEASES
The N i k i s k i  f a c i l i t i e s  r e l e a s e  6 .5  m i l l i o n  p o u n d s  o f  w a s t e  i n t o  
Cook I n l e t  e a c h  y e a r  ( T a b le  2 ) ,  w h ic h  does n o t  i n c l u d e  t h e  w e i g h t  
o f  p o l l u t e d  w a t e r .

TABLE 2

A n n u a l  S u r fa c e  W a te r  P o l l u t i o n  f r o m  t h e  
N i k i s k i  O i l  and Gas I n d u s t r y  (1 3 )

ro u n d s p o l l u t a n t

3 , 3 0 0 , 0 0 0 n i t r o g e n  com p ound s*
2 , 4 0 0 , 0 0 0 s u l f u r i c  a c i d *

6 9 0 ,0 0 0 u n i d e n t i f i e d  s u s p e n d e d  s o l i d s ' *
1 4 0 ,0 0 0 o i l  and g r e a s e *

1 8 ,0 0 0 z i n c *
7 ,0 0 0 e t h y le n e  g l y c o l
2 ,5 0 0 1 , 1 , 1  t r i c h l o r o e t h a n e

970 chrom ium *
460 p h e n o ls *
550 s u l f i d e *
370 p o l y n u c l e a r  a r o m a t ic s
200 c y c lo h e x a n e
200 x y le n e s
130 benze n e

60 t o l u e n e
7 e t h y lb e n z e n e
7 a r s e n ic
7 cadmium
4 n i c k e l
4 c y a n id e

6 ,5 0 0 , 0 0 0

( *  C le a n  W a te r  A c t  p e r m i t t e d  r e l e a s e s ) .

MAJOR VIOLATIONS
T h e a m m o n ia /u r e a  p l a n t  was f o r m e r l y  owned b y  " C o l l i e r s "  a t  w h i c h  
t i m e  s e l f  m o n i t o r i n g  r e p o r t s  w ere  i n t e n t i o n a l l y  f a l s i f i e d  ( 1 4 )  . 
M o re  r e c e n t l y  U n o c a l - M i t s u b i s h i  dumped h a z a r d o u s  w a s te  c o n t a i n i n g

i
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m e t h a n o l  and fo r m a ld e h y d e  i n t o  C ook I n l e t  i n  v i o l a t i o n  o f  RCRA and
t h e  C le a n  W a te r  A c t  ( 1 5 ) .  U n o c a l - M i t s u b i s h i  a l l o w e d  t h e  o u t  f a l l
d i f f u s e r  t o  become p lu g g e d ,  t h e n  c u t  t h e  d i f f u s e r  o f f ,  t h u s
n e g a t i n g  t h e  p e r m i t  m i x in g  zo n e  c a l c u l a t i o n s  (1 6 )  .

O v e r  200 u n p e r m i t t e d  u n d e r g r o u n d  i n j e c t i o n  w e l l s  a r e  u s e d  t o  dump 
w a t e r  c o n t a m in a t e d  w i t h  am m onia  and a r s e n i c  ( 1 7 ) .  A U n o c a l  
u n d e r g r o u n d  i n j e c t i o n  w e l l  e x c e e d e d  p r e s s u r e  l i m i t s  and i n j e c t e d  
p r o h i b i t e d  w a s t e ,  v i o l a t i o n s  o f  t h e  S a fe  D r i n k i n g  W a te r  A c t  p e r m i t

T e s o r o  d i d  n o t  m e e t s c h e d u le s  f o r  e f f l u e n t  b i o a s s a y s .

P h i l l . i p s - M a r a t h o n - U S X  u s e s  u n p e r m i t t e d  s h a l l o w  u n d e r g r o u n d  
i n j e c t i o n  w e l l s  t o  dump c o n t a m in a t e d  w a t e r .  A ls o  t h e  f a c i l i t y  
d i s c h a r g e s  w a s t e  w a te r  i n t o  C ook I n l e t  w i t h o u t  a C le a n  W a te r  A c t  
p e r m i t .

AGENCY RESPONSE
A f t e r  n e a r l y  a d ecade and a h a l f  o f  d o cu m e n te d  g ro u n d  w a t e r  
p o l l u t i o n  b y  U n o c a l - M i t s u b i s h i  n e i t h e r  s t a t e  n o r  f e d e r a l  
a u t h o r i t i e s  h a v e  t a k e n  e n f o r c e m e n t  a c t i o n s .

When T e s o r o  p r o d u c t i o n  c a p a c i t y  in c r e a s e d ,  £PA and DEC s i m p l y  
a l l o w e d  t o t a l  p o l l u t i o n  t o  i n c r e a s e d  (19) d e s p i t e  t h e  f a c t  b i o a s s a y  
s t u d i e s  h a v e  shewn t h e  e f f l u e n t  s o  t o x i c  t h a t  a l l  s p e c ie s  s u b j e c t e d  
t o  a 1 : 1 0  d i l u t i o n  were k i l l e d  an d  e v e n  a 3% m i x t u r e  s e v e r e l y  
a f f e c t e d  r e p r o d u c t i o n  (20) .

SO LID  WASTE

RELEASES
U n o c a l - M i t s u b i s h i  d is p o s e d  o f  7 0 , 0 0 0  p o un d s o f  drummed h a z a r d o u s  
w a s t e  b y  g i v i n g  i t  t o  t h e  C i t y  o f  K e n a i  f o r  ro a d  o i l i n g  ( 2 1 , 2 2 ) .  
No r e c o r d s  o f  m a n i f e s t s ,  s t o r a g e  f a c i l i t y  p e r m i t s ,  o r  o t h e r  
r e q u i r e d  RCRA r e p o r t s  were f o u n d  i n  t h e  p u b l i c  r e c o r d .

E a c h  d a y  U n o c a l - M i t s u b i s h i  dumps 1 0 ,0 0 0  p ound s o f  m e t a l  s lu d g e s  
c o n t a i n i n g  h i g h  l e v e l s  o f  z i n c  ( 2 5 0 , 0 0 0  p p m ), a r s e n i c  ( 3 , 3 0 0  p p m ), 
c o p p e r  ( 2 5 , 5 0 0  ppm) and l e s s e r  a m o u nts  o f  c h ro m iu m , n i c k e l ,  l e a d ,  
a n d  cadm ium , i n t o  g r a v e l  p i t s  ( 2 3 , 2 4 , 2 5 ) .  I n  a d d i t i o n ,  U n o c a l -  
M i t s u b i s h i  g e n e r a t e s  one h a l f  m i l l i o n  pounds o f  c a t a l y s t  each y e a r .  
U se d  c a t a l y s t s  a r e  dumped on t h e  g r o u n d ,  u s e d  f o r  f i l l ,  and b u r i e d  
(2 6) . L a b o r a t o r y  t e s t i n g  i n  1983 i n d i c a t e d  u s e d  c a t a l y s t s  a r e  

h a z a r d o u s  w a s te  due t o  h i g h  l e v e l s  o f  e x t r a c t a b l e  c h ro m iu m . 
U n o c a l - M i t s u b i s h i  r e p e a t e d  l a b o r a t o r y  a n a l y s e s  u n t i l  t h e  c a t a l y s t  
p a s s e d  E P - t o x  t e s t s .  I n t r a - l a b o r a t o r y  d i f f e r e n c e s  o f  m ore t h a n  1 0 0 , 
b e tw e e n  t h r e e  s e p a r a t e  l a b s  w e re  n o t  r e s o l v e d  ( 2 7 ) ,  and t h e  
c a t a l y s t  w a s t e  was d e c la r e d  n o n  h a z a r d o u s .
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I n  a s i n g l e  y e a r  as much as 6 4 0 ,0 0 0  pounds o f  h a z a r d o u s  w a s te  w e r e  
s p i l l e d  a t  t h e  a m m o n ia /u re a  p l a n t  (2 8 )  . Between 1983 and 1985 t h e r e  
w e re  s e v e n  r e p o r t e d  m a jo r  h a z a r d o u s  w a s te  s p i l l s  ( 2 9 ) .  H a lo g e n a t e d  
s o l v e n t s  a r e  d is p o s e d  i n  w a s te  o i l  (3 0 ,  3 1 ) ,  a p r a c t i c e  c l e a r l y  
p r o h i b i t e d  b y  t h e  RCRA.

T e s o r o  g e n e r a t e s  1 0 ,0 0 0 ,0 0 0  pounds o f  e le m e n t a l  s u l f u r  each y e a r  
w h ic h  i s  dumped on t h e  g ro u n d  w i t h o u t  a p e r m it .

P h i l l i p s - M a r a t h o n - U S X  f i l t e r  c h a r c o a l  c o n t a m in a te d  w i t h  a r s e n i c  an d  
m e r c u r y  ( 3 2 )  i s  used f o r  d i s p o s a l ,  m a s q u e r a d in g  as " ro a d  o i l i n g  
d u s t  c o n t r o l " ,  r a t h e r  t h a n  managed as s o l i d  w a s te .  The m ost r e c e n t  
d i s p o s a l  i n v o l v e d  2 2 ,0 0 0  pounds o f  c o n t a m in a te d  c h a r c o a l .  W a s te  
o i l ,  p o s s i b l y  m ix e d  w i t h  RCRA l i s t e d  h a z a rd o u s  w a s t e ,  i s  dumped on
t h e  g r o u n d  w i t h  t h e  i n t e n t  o f  d i s p o s a l  (33) .

C h e v r o n  dumps " o i l  f i l t e r  w a s te "  on ro a d s f o r  t h e  p u r p o s e  o f
d i s p o s a l  (3 4 )  . I n  th e  p a s t  C h e v ro n  dumped h a z a r d o u s  w a s te  i n
u n p e r m i t t e d  p i t s  on C hevron p r o p e r t y  (3 5 ,  3 6 ) .  T.

MAJOR VIOLATIONS
U n o c a l - M i t s u b i s h i  ig n o r e d  RCRA r e g u l a t i o n s  and s t o r e d  o v e r  1 4 0 ,0 0 0  
p o u n d s  o f  h a z a r d o u s  w a ste  i n  v i o l a t i o n  o f  40 CFR 2 7 0 .7 1 .  F u r t h e r  
m is m a n a g e m e n t r e s u l t e d  i n  u n r e p o r t e d  s p i l l a g e  fr o m  b u l l d o z e r s  
k n o c k i n g  o v e r  drums o f  h a z a r d o u s  w a s te  (37) . H a z a rd o u s  w a ste  t a n k s  
( 1 9 0 ,  000 p o u n d s  c a p a c i t y )  do n o t  h a v e  RCRA t a n k  p e r m it s  ( 3 8 ) .

T e s o r o  dumped h a z a r d o u s  w a s te  i n t o  u n l i n e d  p i t s  dug i n  p o ro u s  s o i l s  
( 3 9 ) ,  s p r e a d  i t  on p u b l i c  r o a d s  ( 4 0 ) ,  i l l e g a l l y  s t o r e d  and s h ip p e d  

h a z a r d o u s  w a s te  ( 4 1 ) ,  and h a z a r d o u s  w a s te  s o l i d s  w e re  a l l e g e d l y  
r e c y c l e d  f o r  d i s p o s a l  p i t s  w a l l s  ( 4 2 ) .

C h e v r o n  a d d s  h a z a r d o u s  w a s te  t o  c o nsu m e r p r o d u c t s  ( 4 3 ) .  A d i s p o s a l  
m e th o d  n o t  a p p r o v e d  by RCRA; b e c a u s e , s o l i d s  d e r i v e d  fro m  l i s t e d  
h a z a r d o u s  w a s t e  a re  n o t  e l i g i b l e  f o r ' r e c y c l i n g  (40 CFR 2 6 1 . 1 ) .

AGENCY RESPONSE
EPA c i t e d  U n o c a l - M i t s u b i s h i  f o r  v i o l a t i n g  t h e  same RCRA s t o r a g e  
r e g u l a t i o n  as many as t h r e e  t im e s  i n  o n l y  f o u r  m o n th s  (4 4 ) .

A t  T e s o r o ,  EPA imposed f i n e s  t o t a l l i n g  $ 5 7 ,7 5 0  (4 5 ,  4 6 ) .

C h e v r o n  was t w ic e  s e r v e d  N o t i c e s  o f  V i o l a t i o n s  by EPA f o r  
n o n c o m p l ia n c e  w i t h  h a z a rd o u s  w a s te  la w s  ( 4 7 ) .

350
\



J H H - 3 1 - 9 2  F R I  1 4 : 2 3  HLfiSKfl H E H L T H  P R O J t u i  .a , ,

CH g c u a s io n  

A I R  POLLUTION

EPA has d e l e g a t e d  a u t h o r i t y  o f  t h e  C le a n  A i r  A c t  t o  DEC. T h e r e f o r e  
i n s p e c t i o n s ,  r e p o r t i n g ,  and e n f o r c e m e n t  a re  t h e  r e s p o n s i b i l i t y  o f  
t h e  s t a t e .  As a r e s u l t  o f  s t a t e  a u t h o r i 2a t i o n  DEC lo w e re d  s t a t e  
a i r  q u a l i t y  s t a n d a r d s ;  t h a t  i s ,  an o p a c i t y  l i m i t  was r a i s e d ,  f o r  
t h e  p u r p o s e  o f  a l l o w i n g  U n o c a l - M i t s u b i s h i  t o  g r a d u a l l y  come i n t o  
c o m p l i a n c e .  H o w eve r f o r  a lm o s t  tw o d e c ad e s t h e  a m m o n ia /u r e a  p l a n t  
h a s  e x c e e d e d  e v e n  t h e  g e n e r o u s  v a r i a n c e  a l l o w e d  b y  DEC. When EPA 
t h r e a t e n e d  t o  o v e r r i d e  DEC p r im a c y  t h e  s t a t e  c o m m is s io n e r  p le a d e d  
w i t h  EPA t o  n o t  i s s u e  an e n f o r c e m e n t  l e t t e r .  U n o c a l - M i t s u b i s h i  a l s o  
l e v e r a g e d  t h e  DEC b y  p r e s s u r i n g  t h e  A la s k a  l e g i s l a t u r e .  As a 
r e s u l t  o f  t e s t i m o n y  a t  p u b l i c  h e a r i n g s ,  U n o c a l - M i t s u b i s h i  s e n t  a 
l e t t e r  p r o t e s t i n g  p r o p o s e d  a m b ie n t  a i r  s t a n d a r d s ,  The p r o t e s t  
l e t t e r  was s e n t  a l l  A l a s k a ' s  c o n g r e s s m e n , g o v e r n o r ,  and e v e r y  s t a t e  
r e p r e s e n t a t i v e  and s e n a t o r  ( 4 8 ) .

I n a b i l i t y  a n d  u n w i l l i n g n e s s  t o  e n f o r c e  a r e  f u r t h e r  i l l u s t r a t e d  b y  
DEC k n o w i n g l y  a l l o w i n g  c o n s t r u c t i o n  o f  new a i r  p o l l u t i o n  s o u r c e s  
b y  T e s o r o  i n  v i o l a t i o n  o f  t h e  c l e a n  A i r  A c t .  D e s p i t e  o n g o in g  
v i o l a t i o n s ,  t h e  T e s o r o  p e r m i t  was re n e w e d . T e s o r o  and DEC j u s t i f i e d  
r e n e w in g  t h e  a i r  p e r m i t  b e c a u s e  i t  w o u ld  be m ore e c o n o m ic a l  t o  
b r i n g  t h e  f a c i l i t y  i n t o  c o m p lia n c e  a t  some t i m e  i n  t h e  f u t u r e .

P r i o r  t o  DEC a c q u i r i n g  p r im a c y  o f  t h e  C le a n  A i r  A c t ,  A la s k a  h a d  
s t a t e  a i r  q u a l i t y  r e g u l a t i o n s  a t  w h ic h  t im e  f a c i l i t i e s  s u c h  as o i l  
a n d  g a s  p l a t f o r m s  and i n c i n e r a t o r s  w e re  r e q u i r e d  t o  b o t h  o b t a i n  
o p e r a t i n g  p e r m i t s  and r e p o r t  r e g u l a r l y .  H ow ever s i n c e  a s s u m p t io n  
o f  C le a n  A i r  A c t  p r im a c y  DEC h a s  s u b s t i t u t e d  l e s s  s t r i n g e n t  a i r  
q u a l i t y  r e g u l a t i o n s ;  t h u s ,  e f f e c t i v e l y  d e r e g u l a t i n g  o i l  and g as 
p l a t f o r m s  a n d  l a r g e  i n c i n e r a t o r s  s u c h  as t h e  o i l y  and c h e m ic a l  
w a s t e  i n c i n e r a t o r  l o c a t e d  a t  T r a d i n g  B a y , a c r o s s  Cook I n l e t  f r o m  
N i k i s k i .  T h e s e  d e r e g u l a t e d  s o u r c e s  a r e  n o t  i n s i g n i f i c a n t .  O i l  and 
g a s  p l a t f o r m s ,  o f f  s h o r e  fr o m  N i k i s k i ,  e m i t  a p p r o x i m a t e l y  34% o f  
t h e  35 m i l l i o n  p o u n d s /y e a r  o f  N0X p r o d u c e d  i n  u p p e r  Cook I n l e t .  
A d d i t i o n a l  d e r e g u l a t i o n  i s  e v i d e n t  by t h e  f a c t  t h a t  none o f  th e  o i l  
and g a s  p l a t f o r m s ;  i n c l u d i n g  t h r e e  w i t h  p e r m i t s . /  r e p o r t ,  m e a s u re ,  
o r  a r e  r e q u i r e d  t o  e v e n  e s t i m a t e  SO. e m i s s i o n s /  D e s p i t e  a h i s t o r y  
o f  a lm o s t  d a i l y  v i o l a t i o n s  a t  m u l t i p l e  f a c i l i t i e s ,  no e v id e n c e  was 
f o u n d  o f  s t a t e  a s s e s s e d  f i n e s .

SURFACE WATER POLLUTION

EPA r e t a i n s  a u t h o r i t y  f o r  e n f o r c i n g  t h e  C le a n  W a te r  A c t .  The f o u r  
N i k i s k i  f a c i l i t i e s  d is c h a r g e  w a s t e  w a t e r  t o  Cook I n l e t .  A r e v i e w  
o f  d i s c h a r g e  m o n i t o r i n g  r e p o r t s  (DMRs) i n d i c a t e s  a h ig h  l e v e l  o f
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c o m p l ia n c e .  The e x c e p t io n  i s  an i n t e n t i o n a l  f a l s i f i c a t i o n  o f  
a m m o n ia /u r e a  p l a n t  DMRs. A s e a r c h  o f  s t a t e  and f e d e r a l  r e c o r d s  d i d  
n o t  r e v e a l  t h i s  e n fo r c e m e n t  c a s e .  How ever p e r s o n a l  c o m m u n ic a t io n  
w i t h  a s t a t e  r e g i o n a l  s u p e r v i s o r  and e n fo r c e m e n t  o f f i c e r  r e v e a l e d  
t h e  n a t u r e  o f  t h i s  c a s e .  A c r i m i n a l  c o n v i c t i o n  was r e p o r t e d l y  p l e a  
b a r g a in e d  f o r  a f i n e  o f  a p p r o x i m a t e l y  $ 4 0 0 ,0 0 0 ,  one o f  t h e  h i g h e s t  
e v e r  a s s e s s e d  n a t i o n w i d e ,  a t  t h e  t i m e .

GROUND WATER POLLUTION

DEC r e g u l a t e s  t h e  d is c h a r g e  o f  w a s t e  w a t e r  to  t h e  la n d .  H ow ever, 
n e i t h e r  t h e  U n o c a l - M i t s u b i s h i  200 u n d e r g r o u n d  i n j e c t i o n  w e l l s  n o r  
a l e a k y  U n o c a l - M i t s u b i s h i  w a s te  w a t e r  p i p e l i n e  n o r  t h e  s e v e r a l  
d o z e n  d i s c h a r g e s  o f  P h i l l i p s - M a r a t h o n - U S X  are  p e r m i t t e d .  L ik e w i s e  
n o n e  o f . t h e  N i k i s k i  f a c i l i t i e s  h a v e  t h e  s t a t e  r e q u i r e d  p e r m it s  o r  
p l a n s  f o r  w a s t e  w a t e r  s lu d g e  d i s p o s a l .

An e x a m p le  o f  s t a t e  i n a b i l i t y  t o  e n f o r c e  i s  i l l u s t r a t e d  by a 
U n o c a l - M i t s u b i s h i  r e s p o n s e  t o  DEC r e q u e s t s  f o r  m o n i t o r i n g  w e l l s .  
U n o c a l - M i t s u b i s h i  c la im e d  t h e i r  c a r c i n o g e n i c  a r s e n i c - c o n t a i n i n g  
h a z a r d o u s  w a s t e  i s  " l e s s  t o x i c  t h a n  t a b l e  s a l t "  ( 4 9 ) .  U n o c a l -  
M i t s u b i s h i  u s e d  human s u b j e c t s  f o r  a t a s t e  and o d o r  p a n e l  t c  s c r e e n  
f o r  c o n t a m i n a t i o n .  U n o c a l c la im e d  " S h o u ld  any c o n t a m in a te d  w a t e r  
somehow r e a c h  a d o m e s t ic  w a te r  w e l l ,  t h e  w a te r  w o u ld  a c q u ir e  a 
d e t e c t a b l e  t a s t e  o r  o d o r  p r i o r  t o  becom ing h a z a r d o u s . "  ( 5 0 ) .  
E v e n t u a l l y  U n o c a l - M i t s u b i s h i  g r o u n d w a t e r  i n v e s t i g a t i o n s  were 
t r a n s f e r r e d  f r o m  RCRA t o  CERCLA ( 5 1 )  . A CERCLA s t u d y  fo u n d  t h a t  
c o n t a m in a t e d  g r o u n d  w a t e r  and u n p e r m i t t e d  a i r  r e l e a s e s  r e s u l t e d  i n  
a H a z a r d  R a n k in g  S y s te m  s c o r e  o v e r  30, h ig h  enough f o r  N a t i o n a l  
P r i o r i t i e s  L i s t  n o m in a t i o n  (52)  . L a t e r ,  g ro un d  w a t e r  c o m p lia n c e  
i s s u e s  w ere r e a s s i g n e d  back t o  RCRA. T h e r e  a r e  n e i t h e r  p la n s  n o r  
s c h e d u le s  t o  e v a l u a t e  th e  c o n t a m i n a t i o n  is s u e s  u n d e r  e i t h e r  RCRA 
o r  CERCLA. I n  t h e  f u t u r e  DEC may r e q u e s t  U n o c a l - M i t s u b i s h i  t o  s t u d y  
t h e i r  g r o u n d  w a t e r  p r o b le m s .

SO LID  WASTE

S o l i d  w a s te  r e g u l a t i o n s  a r e  a c o m p le x  web o f  s t a t e  and f e d e r a l  r 
l a v s .  S t a t e  la w s  r e g u l a t e  non-RCRA s o l i d  w a s t e .  None o f  t h e  
f a c i l i t i e s  h a v e  s o l i d  w a ste  p e r m it s  y e t  t h e y  a l l  d is p o s e  o f  s o l i d  
w a s t e  on t h e i r  f a c i l i t i e s .  No r e c o r d  was fo u n d  o f  any a t t e m p t  b y  
DEC t o  r e q u i r e  s o l i d  w a s te  p e r m it s  o f  t h e s e  f a c i l i t i e s .  A d d i t i o n a l  
e v id e n c e  o f  w id e s p r e a d  d is r e g a r d  f o r  s o l i d  w a s te  r e g u l a t i o n s  i s  
b o r n e  b y t h e  f a c t  t h a t  60 n e a r b y  p i t s  u s e d  f o r  d i s p o s a l  o f  d r i l l i n g  
muds h a v e  no p e r m i t s .

RCRA w a s te  i s  r e g u l a t e d  j o i n t l y  b y  EPA and DEC. EPA a c t i o n s  h a v e  
r e s u l t e d  i n  s e v e r a l  m a jo r  c o m p lia n c e  a c t i o n s  w i t h  f i n e s .  A d d i t i o n a l  
f e d e r a l  a c t i o n s  i n c l u d e  f o r c i n g  T e s o r o  t o  s u b m it  c l o s u r e  p la n s  f o r
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u n l i n e d  h a z a r d o u s  w a s te  s u r f a c e  im p o u n d m e n ts .  DEC a c t i o n s  a r e  
l i m i t e d  t o  a fe w  s i m p l e  r e p o r t s  b y  an i n e x p e r i e n c e d  i n s p e c t o r .  DEC 
h a s  n e v e r  t a k e n  a RCRA s a m p le  fr o m  a n y  o f  t h e  f o u r  N i k i s k i  
f a c i l i t i e s  ( 5 3 ) .

C o n c l u s i o n s

I .  E n v i r o n m e n t a l  la w s  w i t h  s o l e  f e d e r a l  j u r i s d i c t i o n ;  s u c h  a s  t h e
C le a n  W a te r  A c t  i n  A l a s k a ,  h a v e  t h e  b e s t  c o m p l ia n c e  r e c o r d .

I X .  When t h e  s t a t e  i s  a u t h o r i z e d  t o  e n f o r c e  f e d e r a l  e n v i r o n m e n t a l
l a w s ;  s u c h  a s ,  t h e  C le a n  A i r  A c t  and R e s o u r c e  C o n s e r v a t i o n  a n d  
R e c o v e r y  A c t ,  c o m p l ia n c e  i s  l i m i t e d  t o  i n c i d e n t s  o f  f e d e r a l  
i n v o l v e m e n t .

I I I .  S t a t e  e n v i r o n m e n t a l  la w s  w i t h o u t  f e d e r a l  o v e r s i g h t  a r e
v i r t u a l l y  w i t h o u t  c o m p l ia n c e  and e n f o r c e m e n t ;  such a s ,  s o l i d  
w a s t e ,  w a s t e  w a t e r ,  and w a s t e  w a t e r  s l u d g e s .

R e f e r e n c e s

1 .  Gi O ' N e a l ,  ( u n d a t e d ) .  N o t i c e  o f  V i o l a t i o n  fr o m  EPA t o  CT
C o r p o r a t i o n  S y s te m  A g e n t  o f  U n o c a l - M i t s u b i s h i ,  EPA f i l e  N o. 
1 0 8 7 - 0 4 - 0 5 - 1 1 3 .

2 .  T r y c k ,  Nyman and H a y e s .  ( 1 . 8 7 ) .  S u s p e c te d  U n c o n t r o l l e d  
H a z a r d o u s  W a s te  S i t e  I n s p e c t i o n .  DEC CERCLA S i t e  I n s p e c t i o n

3 .  p .  C r a w f o r d ,  (A u g u s t  9 ,  1 9 8 8 ) .  W hat i s  t h e  U n o c a l - M i t s u b i s h i
P l a n t  P u t t i n g  I n t o  t h e  A i r ? .  P e n i n s u l a  C l a r i o n , p p . 1 ,  2 0 , 2 4 .

4 .  M. L u c k y ,  (J u n e  12 , 1 9 8 5 ) .  memo t o  f i l e  DEC K e n a i  O f f i c e .

5 .  D. T u r n e r ,  (S e p te m b e r  1, 1 9 8 2 ) .  l e t t e r  fr o m  U n o c a l - M i t s u b i s h i
t o  M. L u c k y  o f  DEC.

6 .  R. G r a n th a m , (M arch 4 a n d  30 , 1 9 8 8 ) .  l e t t e r s  fro m  T e s o r o  t o '
L .  V e r r e l l i  o f  DEC.

7 .  M. L u c k y .  (M ay 1 2 , 1 9 8 6 ) .  N o t i c e  o f  V i o l a t i o n  P e r m i t  # 8 2 2 3 -
AA 0 0 2 .  DEC v s .  P h i l l i p s  P e t r o le u m  Company.

8 .  D a ta  c o m p i l e d  fro m  a i r  p e r m i t s ,  SARA T i t l e  I I I  f a c i l i t y  
r e p o r t s  and A la s k a  A i r  T o x i c s  E m is s i o n  I n v e n t o r y ' .  • EPA R e g i o n  
X C o n t r a c t  Number 6 8 - 0 2 - 3 8 9 9  Work A s s ig n m e n t  81 .

9 .  M. S c h u l z ,  ( A p r i l  20 1 9 8 7 ) .  EPA N o t i c e  o f  V i o l a t i o n  R e p o r t .
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I  1 0 .  D. K e l s o ,  (M ay 15 , 1 9 8 7 ) .  l e t t e r  fr o m  C o m m is s io n e r  o f  DEC t o  
A i r  and T o x i c  D i v i s i o n  D i r e c t o r  EPA.

1 1 .  C o m p l ia n c e  O r d e r  b y  C o n s e n t .  (1 9 8 7 )  DEC v s .  U n o c a l - M i t s u b i s h i .

12-. L ,  V e r r e l l i ,  (J u n e  27 , 1 9 8 8 ) .  l e t t e r  fro m  A i r  Q u a l i t y  P rogram  
M a n a g e r DEC t o  U n o c a l - M i t s u b i s h i  p l a n t  m a n a g e r.

1 3 .  D a ta  c o m p i l e d  fr o m  f e d e r a l  and s t a t e  w a s te  w a t e r  p e r m i t s ,  and 
SARA s e c t i o n  313 o f  T i t l e  I I I  f a c i l i t y  r e p o r t s .

1 4 .  R . B a y l i s s ,  B. L a m o re a u x , ( 1 9 8 8 ) .  p e r s o n a l  c o m m u n ic a t io n .

1 5 .  R. B u r d ,  ( F e b r u a r y  27, 1 9 8 7 ) .  l e t t e r  fro m  EPA t o  W. W h it e  o f  
U n o c a l - M i t s u b i s h i .

1 6 .  EPA. ( J u l y  2 6 ,  1988) F a c t  s h e e t  R e g a r d in g  U n o c a l - M i t s u b . i s h i  
NPDES P e r m i t  Number A K - 0 0 0 0 5 0 - 7 .

1 7 .  M. L u c k y ,  ( A u g u s t  6 , 1 9 8 4 ) .  l e t t e r  fr o m  DEC t o  D. T u r n e r  o f  
U n o c a l - M i t s u b i s h i .

1 8 .  R. B u r d ,  ( A p r i l  10, 1 9 8 7 ) .  l e t t e r  fro m  EPA t o  G. Graham o f  
U n o c a l - M i t s u b i s h i .

1 9 .  R. B o w k e r,  D e p a r tm e n t  o f  t h e  I n t e r i o r  t o  H. G e re n  C h i e f  o f  
W a te r  P e r m i t s  and C o m p lia n c e  B ra n c h  EPA.

2 0 .  B. D u n c a n , ( J a n u a r y  6, 1 9 8 7 ) .  memorandum fr o m  EPA t o  J .  Howe 
o f  DEC,

2 1 .  W. W h i t e ,  (N ovem ber 2 0 ,  1 9 8 6 ) .  l e t t e r  fr o m  U n o c a l - M i t s u b i s h i  
t o  B. B r i g h t o n  o f  C i t y  o f  K e n a i .

2 2 .  K. L a u r i e ,  (J u n e  11, 1 9 8 7 ) .  l e t t e r  fro m  U n o c a l - M i t s u b i s h i  t o  
K. K o r n e l i u s  o f  C i t y  o f  K e n a i .

2 3 .  U n o c a l - M i t s u b i s h i .  (Decem ber 4, 1 9 8 0 ) .  S c h e m a t ic  o f  W a te r  F lo w  
fr o m  NPDES A p p l i c a t i o n .

2 4 .  EPA. ( J u l y  2 6 , 1988)  F a c t  S h e e t  R e g a r d in g  U n o c a l - M i t s u b i s h i  
NPDES P e r m i t  Number A K - 0 0 0 0 5 0 - 7 .

2 5 .  T r y c k ,  Nyman and H a y e s ,  ( 1 9 8 7 ) .

2 6 .  T r y c k ,  Nyman and H a y e s . ( 1 9 8 7 ) .  .

2 7 .  C. H e u s , ( O c t o b e r  20, 1983)  . memorandum fro m  U n io n  o i l  Company 
C h e m ic a ls  D i v i s i o n  t o  T u r n e r .
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2 8 .  M. L u c k y ,  (M a rc h  5 , ,  1 9 8 4 ) .  memorandum o f  DEC t o  B. L a m o re a u x.

2 9 .  T r y c k ,  Nyman and H ayes. ( 1 9 8 7 ) .

3 0 .  T r y c k ,  Nyman and H ayes. ( 1 9 8 7 ) .

3 1 .  C, B u r g h ,  (May 31 , 1 9 8 6 ) .  n o t e s  o f  DEC c o n c e r n in g  U n o c a l -
M i t s u b i s h i  .

3 2 .  H. P a t t e r s o n ,  (M arch 4, 1 9 8 3 ) .  l e t t e r  fr o m  P h i l l i p s  P e t r o le u m  
Company t o  L .  L e a t h e r b e r r y  o f  DEC.

3 3 .  C. B u r g h ,  (S e p te m b e r 16, 1 9 8 7 ) .  RCRA I n s p e c t i o n  R e p o r t  o f  DEC 
P h i l l i p s  P e t r o le u m  Company K e n a i  P l a n t .

3 4 .  R. W i l l i a m s , ( A p r i l  16, 1 9 8 4 ) .  l e t t e r  f r o m  C h e v ro n  USA K e n a i  
R e f i n e r y  t o  M. L u c k y  o f  DEC.

3 5 .  T e t r a - T e c h .  ( 1 9 8 4 ) .  P r e l i m i n a r y  A s s e s s m e n ts  on 45 P o t e n t i a l  
U n c o n t r o l l e d  H a za rd o u s  W aste S i t e s .  DEC CERCLA.T e t r a T e c h

36 C. R i c e ,  (M arc h  3 , 1 9 8 5 ) .  memorandum o f  EPA t o  S. T o r e k .

3 7 .  A . S m i t h ,  ( F e b r u a r y  2 9 , 1 9 8 4 ) .  C o m p l a in t  and C o m p lia n c e  O r d e r  
RCRA D o c k e t  No. X 3 4 - 0 2 - 0 8 - 3 0 0 8 , EPA v s .  U n io n  O i l  Company o f  
C a l i f o r n i a .

3 8 .  K. L a u r i e ,  ( J u l y  19, 1 9 8 5 ) .  l e t t e r  fro m  U n io n  O i l  Company t o  
J .  Webb o f  EPA.

3 9 .  C. F i n d l e y ,  (S e p te m b e r 2 8 ,  1 9 8 7 ) .  C o m p l a in t  and F i n a l  O r d e r  
on C o n s e n t  R e q u i r i n g  S u b m is s io n  and I m p l e m e n t a t i o n  o f  P r o p o s a l  
f o r  S a m p l in g ,  A n a l y s i s ,  M o n i t o r i n g ,  and R e p o r t i n g  RCRA D o c k e t  
Number 1 0 8 6 - 0 7 - 1 2 - 3 0 0 8  fr o m  EPA t o  T e s o r o  A la s k a  P e t r o le u m  Co.

4 0 .  M. N e c e s s a r y ,  (A u g u s t  3, 1 9 8 8 ) ,  p e r s o n a l  c o m m u n ic a t io n .

4 1 .  R. F u e n t e s ,  ( J u l y  27, 1 9 8 4 ) .  memorandum o f  EPA t o  t h e  f i l e  o f  
T e s o r o  A l a s k a  P e tr o le u m  Company RCRA.

4 2 .  S. T o r o k ,  (May 5, 1 9 8 3 ) .  l e t t e r  fr o m  EPA t o  R. M e a s le s  o f  
T e s o r o  A l a s k a  P r o d u c t io n  Company.

4 3 .  C. B u r g h ,  (S e p te m b e r 1 6 , 1 9 8 7 ) .  RCRA I n s p e c t i o n  R e p o r t  DEC on 
C h e v r o n  USA K e n a i  R e f i n e r y .

44. c .  F i n d l e y ,  (November 1 4 , 1 9 8 4 ) .  N o t i c e  o f  V i o l a t i o n  and 
W a r n in g  l e t t e r  fro m  EPA t o  K e i t h  L a u r i e  o f  U n io n  O i l  Company 
o f  C a l i f o r n i a .
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4 5 -  M. C a l d w e l l ,  (S e p te m b e r 3 0 ,  1986 -  f a c s i m i l e  d a t e ) .  C o m p l a in t  
and  C o m p l ia n c e  O rd e r  RCRA D o c k e t  Number 1 0 8 6 - 0 7 - 1 2 - 3 0 0 8  f r o m  
EPA t o  T e s o r o  A la s k a  P e t r o le u m  Company.

4 6 .  C. F i n d l e y ,  (S e p te m b e r 2 8 ,  1 9 8 7 ) .  C o m p la in t  and F i n a l  O r d e r  
o n  C o n s e n t  R e q u i r i n g  S u b m is s io n  and I m p l e m e n t a t io n  o f  P r o p o s a l  
f o r  S a m p l in g ,  A n a l y s i s ,  M o n i t o r i n g ,  and R e p o r t in g  RCRA D o c k e t  
Num ber 1 0 8 6 - 0 7 - 1 2 - 3 0 0 8  fr o m  EPA t o  T e s o r o  A la s k a  P e t r o le u m  Co.

4 7 .  I .  A l e x a k o s ,  (November 12 , 1 9 8 7 ) .  memorandum o f  EPA t o  C . R i c e .

4 8 .  W. W h i t e ,  (A u g u s t  31, 1 9 8 8 ) .  l e t t e r  fro m  U n o c a l - M i t s u b i s h i  t o  
S e n a t o r  F .  M u rk o w s k i.

4 9 .  D. T u r n e r ,  ( J u l y  20 , 1 9 8 3 ) .  l e t t e r  U n o c a l t o  M. L u cky  o f  DEC.

5 0 .  e .  S c o t t ,  (J a n u a r y  22, 1 9 7 5 ) .  l e t t e r  fr o m  U n o c a l t o  D. W r i g h t  
o f  c o l l i e r  C arbon and C h e m ic a l  C orp.

5 1 .  G. M i l l e r ,  (June 6, 1 9 8 5 ) .  memorandum o f  DEC t o  D, D i T r a g l i a .

5 2 .  T r y c k ,  Nyman and K ayes, ( 1 9 8 7 ) .

5 3 .  L .  D i e t r i c k ,  (S ep tem b er 14, 1 9 8 8 ) .  l e t t e r  fr o m  DEC t o  C. 
R e l l e r .
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D av e  H e y n e n , AIA 
6 08  W e s t  4 2 n d  A v e  
A n c h o r a g e , AK 9 9 5 0 3

P h o n e : 2 6 5 -4 4 1 0

Representative Dave Donley,

I u n d e r s ta n d  that a  v o t e  Is s c h e d u le d  fo r  this a fte r n o o n  In th e 
J u d ic ia ry  C o m m itte e  o n  HB 2 9 . I u rg e  y o u  to  v o te  a g a in s t  p a s s in g  
th is bill a lo n g . HB 2 9  will g iv e  a n y o n e  th e  p o w e r  to  s t o p  
d e v e lo p m e n t  p r o je c t s  d u e  to  a l le g e d  v io la t io n s  o f  e n v iro n m e n ta l 
la w s. I b e l ie v e  th e  Intent o f  th is bill Is g o o d ,  bu t th e  la n g u a g e  
cu rren tly  will c r e a te  u n fo u n d e d  litigation  a n d  d e la y s  to  w orth w h ile  
c o n s t r u c t io n  p r o je c t s ,  th u s  a d d in g  c o s t . . . .

A s  an  a rch ite c t , a life lo n g  A la sk a n , a n d  a c o n s t itu e n t  o f  y o u r s  
c o n c e r n e d  a b o u t  th e  fu tu re  o f  o u r  sta te , I u rg e  y o u  to  v o t e  a g a in s t  
HB 2 9  a n d  lo o k  fo r  le g is la tio n  that will e n c o u r a g e  a d iv e rs ifie d  
industria l b a s e  lo r  A la s k a 's  fu tu re  e c o n o m ic  h ea lth ....ie t ’s  s e e  s o m e  
In ce n tiv e s  fo r  s e n s ib le  d e v e lo p m e n t  o f  o u r  p r o v e n  r e s o u r c e s .

D av e  H e y n e n  U



907 465 2299;# 1/

F e b r u a r y  21, 1992

Attn: R e p r e s e n t a t i v e  D a v e  D o nl ey

Prom: G r e g  T h o mp s on

Subjeat: H o u s e  Bill #29

I a m  s e n d i n g  t h i s  fax in r e g a r d s  to H o u s e  B i l l  29 s c h e d u l e d  b e f o r e  
t he H o u s e  J u d i c i a r y  C o m m i t t e e  at i:30 today.

T h i s  bill, as I u n d e r s t a n d  it, has " F I A S C O "  w r i t t e n  a l l  o v e r  it. 
P l e a s e  do a ll th at  y o u  can  to e ns ur e tha t it m e e t s  its m u c h  
d e s e r v e d  demise.

10460 O l d  S e w a r d  H i g h w a y  
A n c h o r a g e ,  A l a s k a  99515

!
(907) 3 4 9 - 6 4 7 4



K n h r u a r y  2 1 ,  1 9 9 2

U fp r o e o n to t iv e  Pav e  D o n ley  
k e f .  HB 29

D ear r e p r e s e n t a t iv e  D o n le y ,

f have h ea rd  q u i t e  a b i t  a b o u t House B i l l  29 , and w hat i t 
w ould do th e  A la s k a n  econom y i f  i t  w ere  to  p a s s . 1 have 
h oard  b o th  th e  p r o 's  and c o n 's  c o n n e c te d  to  t h i s  b i l l .  I 
must s a y  t h a t ,  in  my o p in io n ,  i f  t h i s  B i l l  w ere to  p ass  we 
would once a g a in  pound a n o th e r  n a i l  in  ou r c o f f i n .

1 am s u re  t h a t  you h av e  h e a rd  th e  s a y in g ,  "WE HAVE MET THE
ENEMY AND HE I S  U S " ,  w e l l  i t  i3  c e r t a i n l y  th e  c a s e  iri t h i s
in s t a n c e . 1 am su re  t h a t  th e  in t e n t  was good b eh in d  t h i s  
H i l l ;  H ow evor, I  am p o s i t i v e  t h a t  th e  th o u g h t p ro c e s s  was a 
l i t t l e  c lo u d y , to  s a y  th e  l e a s t .

Wo need to  e n su re  t h a t  p o s i t i v e  deve lop m ent c o n t in u e s  in th e  
s t a t e  f o r  o u r s e lv e s  and o u r c h i ld r e n .  We have a lr e a d y  p la c e d  
no many o b s t a c le s  in  th e  way o f  p r o g r e s s  t h a t  any ro o I 
d eve lo p m en t e i t h e r  can  n o t t a k e  p l a c e ,  o r  i s  30 f a r  in  th e  
fu tu r e  ou r l i f e t i m e  w i l l  n e v e r  se e  i t .

in  summary, t h i3  b i l l  m ust be k i l l e d  im m e d ia te ly  b e fo re  i t  
hood  any f u r t h e r ,  and you m ust e n su re  t h a t  i t  can  no t r e a r
i t ' s  u g l y  head  a t  any  tim e  in  th e  f u t u r e .

Thank vou f o r  vo u r c o n s id e r a t io n .

P a t r i c k  Kenny
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j b s  ytZ .s /C & ^ & m sszJ  zZ 'S t^ sO  z2 s^ /A s*J  s l^ z s  <.

£ s s f£ "  Ss2<2~> s i'it ^ S  sZ S tsC & jyT Z 't^ slzZ ls j6 iz .̂ S ^ A L ~ C  < p £ /

s& !< -' /< 2 4 cs^  J & is  V  zZLdtZ& f-a^zzs

^ J ^ C s2 s y£ z> ^ 4 t& t'J .d sZ z*' . d /€ e i /t  't/it?A ?S ' /£ & '/t~/  & /< i!* n  ^ A /s z& A j S ~

^ stsZ & 'iiZ tsA  ^ /-^ i^ -C yO  ,̂ < y  &• s p ''& z <

'sA z^  /M sZ sy rT zsy fs.J  _ sA ?£ ^ ^ s?Z zt^ ^

C szl& b ^ 'sZ ^ Z -K 'Z a S '



MAY 0 9  ' 9 i - 1 7 : ' l 6  LEG. AFFAIR'S — KADIAK * •

; £ / ' f£ /i?  ' C /tfA & Zr z  < ? //- •SrfP/Z /L  sP Z S .z^ .-z.
J  . • . fc ^

jStAZsZsAd??^ |  ^Q S-̂ A scSfz-tr-pL * j£?sZ 'Z cS'ZL . ' fit? tfO  & is sts<rt-£& .-~c. ** 

^ C c -r tc A c -e O  *  < t> stt< zZ s?A  y ic s f e j

/Z & J& ztJ ^< S -Z sL ? ^ iS -C Z Z  /£sL yfiJ& S t7S lS  ^& t<^ L - sZ < Z Z s .

  . - . . £

.  JZ t'T Z S :̂

'/

. . . ftd c //'Q /Z  . £ ?/?& < f,'o> /}/*?6 f?rc} /

  ...............

..............................................  / ? * .  ̂  m m  * * £ /

 ........................................................... .*  . . . . . / £ & / & *  /$ £  f< ? 0 /S



Rep. Dave Donley
Chuirman, House Judiciary Comm.
Capitol Room 122 
Juneau, Alaska 99811

Dear Rep. Donley:

I undemand HB 29, authorizing suits to enforce environmental laws, will be heard in your 
committee on February 3,1992. 1 would like to express my concerns about the bill, and 
request, as well, an opportunity for a teleconference dedicated to this legislation so others 
like myself can be heard. - '

I am opposed to H B 29 for a variety of reasons. First, the Alaska Department of 
Environmental Conservation is charged with monitoring suspected environmental 
violations, and currently has the uutnority to pursue any such violations.

Allowing private actions to be brought against alleged violators will result in a legal free* 
for-all that would ultimately line the pockets of the environmental groups, who currently 
lead the charge to stop most development in Alaska. I cannot imagine that'trend would do 
anything but increase under this legislation, since the groups could then take on the role of 
pseudo-cnforcer through their favorite venue • the court system.

In addition, several other states have enacted similar legislation, and according to repons 1 
have rend, the end result is the environment gains little from these lawsuits, with most of 
the penalties or profits going straight to the child-party groups (primarily environmental 
organizations), which pursue the legal action. I tnink if you look at the previous hearing 
record on this bill, and note that the Attorney General's office is opposed to it, and a slew 
of environmental groups, particularly those that have litigation arms, support H B 29, you 
can see my point.

1/31/92

This legislation has the potential to do massive damage to the current system,' where 
enforcement Is rightfully placed with the state and federal branches of government.

t

Again, I oppose this bill and request an opportunity for myself and othdrsto testify via 
the teleconference network at u future date.

Thank-von. !

Scott Thorson
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R e p r e s e n t a t i v e  D o n n e ly  
1 6 5 - 2 2 9 9

Dear S i r :

P le a s e  add my name t o  t h e  l i s t  o f  p e o p l e  OPPOSED t o  HB 2 9 ,  C i t i z e n s  S u i t s  t o  
E n f o r c e  E n v i r o n m e n t a l  L a w s .

I f  Laws a r e  b r o k e n ,  i t  s h o u l d  be u p  t o  t h e  S t a t e  t o  e n f o r c e  t h e s e  l a w s .  Upon 
s u c c e s s f u l  p r o s e c u t i o n  a n y  f i n e s  l e v i e d  o r  ju d g e m e n t s  r e c e i v e d  s h o u l d  a c c r u e  
co t h e  S t a t e ,  n o t  a p r i v a t e  c i t i z e n  .

S i n c e r e l y  y o u r s ,

J o s e p h  F .  R u z i c k a  
4065 Hood C o u r t  
A n c h o r a g e ,  Ak 99517



F e b r u a r y ,  6 ,  1 9 9 2

R e p r e s e n t a t i v e ,  D ave D o n l e y  
C h a ir m a n ,  H ouse J u d i c i a r y  C o m m itt e e  
C a p i t o l  Room 122 
J u n e a u ,  A l a s k a  99811

RE: IIB2 9 an d  CS

D e a r  R e p r e s e n t a t i v e  D o n l e y ,

W i t h  r e f e r e n c e  t o  H B 29, I  w i s h  t o  a d v i s e  y o u  t h a t  I  am 
s t r o n g l y  o p p o s e d  t o  t h i s  b i l l  b e c o m in g  l a w .  I t  a p p e a r s  
t o  be  a b i l l  t h a t ,  i f  e n a c t e d ,  w o u ld  e n c o u r a g e  f i l i n g  
o f  l a w s u i t s  a g a i n s t  c o m p a n ie s  who a r e  "ALLEGED" t o  h a v e  
v i o l a t e d  p o l l u t i o n  c o n t r o l  l a w s .

We a l r e a d y  h a v e  i n  p l a c e  a s t r o n g  A l a s k a  D e p a r t m e n t  o f  
E n v i r o n m e n t a l  C o n s e r v a t i o n ,  w h ic h  i s  c h a r g e d  w i t h  
m o n i t o r i n g  e n v i r o n m e n t a l  c o n c e r n s  an d  h a s  t h e  a u t h o r i t y  
t o  a s s e s s  p e n a l t i e s  i f  n e e d  b e .

P a s s a g e  o f  t h i s  b i l l  w o u ld  add a n o t h e r  im p e d im e n t  t o  
e c o n o m ic  d e v e lo p m e n t  a n d  a n o t h e r  s e t  o f  r e g u l a t i o n s  t o  
b u s i n e s s  t h a t  i s  a l r e a d y  o v e r b u r d e n e d  w i t h  cum bersom e 
r e g u l a t i o n s .

A g a i n ,  I  o p p o s e  t h i s  b i l l  and s t r o n g l y  u r g e  y o u  and 
y o u r  a s s o c i a t e s  i n  t h e  l e g i s l a t u r e  t o  s e e  t h a t  t h i s  
b i l l  d o e s  n o t  become la w .

S . in c e r e iJ ' ,/ /  J

4150 N o r t h  P o i n t  D r i v e  
A n c h o r a g e ,  A l a s k a  99515

3 3  : R I B :  A I I I 1



31 January 1992

Representative D ave D onley 

House  Judiciary Com m ittee 

PO  Box V

Juneau, A laska 99811 

Dear Chairman D on ley ;

I would like to express my opposition to House B ill 29, which would 

allow  citizen's lawsuits to enforce environm ental laws and 

regulations. P lease enter this letter in the record for the February 3, 

1992 hearing, as well as my request for a future teleconference to 

allow  adequate discussion of this bill before the H ouse Judiciary 

C om m ittee .

A s  a long-time, responsible A laska  m iner and industry consultant, I 

am opposed to H B  29 for a variety of reasons. The amended version 

does little to correct the primary problem with ti.-S bill, w hich is 

setting up citizens as private enforcers of state laws and regulations.

Specifically, this bill w ill repeal a subsection of state law  (A S  

64.03.870 a) and would expose an alleged polluter not only to an 

enforcement action by the Departm ent of Environm ental 

Conservation, but also to complaints o f others. This results in an 

alleged violator being exposed to numerous suits, many o f which, I 

believe would be instigated for the sake of harassment.

There are numerous other subsections of this bill that pose serious - 

problems. They include subsection (f ), which permits a court to 

assess penalties against an alleged polluter, and because of the repeal 

of subsection (a ), those penalties would be awarded to the citizen 

litigant. This section alone w ill do more to encourage public interest 

groups to accelerate their abuse of the court system than virtually 

any section in the bill.

In addition, I am concerned with subsection (h ), which rem oves from

the D E C  commissioner the opportunity to investigate an alleged 

violation to decide what to do. Rather, it forces the com m issioner to

rush to court in order to maintain control of the incident and



H B 2 9 , P a g e  2 Glavinovich

resulting litigation. This particular language forces a direct 

competition between a state agency charged with enforcing 

environmental laws, and an overzealous public interest group or 

citizen interested in pursuing their own legal agenda.

Taken in its current context this bill w ill plainly encourage non­

development, public interest groups to seek out alleged vio lations, 

pursue them through the courts, and pocket the proceeds from  the 

fines assessed. This process does not benefit the environm ent, it 

does not benefit the state, which is charged with enforcing such laws, 

and it certainly does not benefit any legitim ate industry or business, 

which deals regularly with D E C . Under H B  29, the person or groups 

receiving the process from fines assessed by the court is not required 

to make a report regarding any expenditures of the funds.

Finally, this bill in its entirety would strip the D E C  com m issioner of 

administration responsibilities for anti-pollution law s and regs. But 

worse than that, it strips from an alleged violator the rights 

guaranteed under both the 5th and 14th Am endm ents to the U .S .  

Constitution and Article I o f the A laska Constitution, which are 

designed to restrain the pow er of government, not individuals 

citizens. Endowing citizens with governmental powers, w ithout the 

afore-mentioned constitutional restraints, w ill lim it the court’s ability 

to guarantee a fair result under H B  29.

1 strongly oppose H B  29 and ask that this committee plan a future 

teleconference hearing to a llow  further public input.

Sincerely,

C
Paul Glavinovich
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la r y  Committee

S u b je c t :
CS SS HB (R esou rces)
"An Act a u th o r iz in g  s u i t s  to  e n fo r c e  environm ental law s"

AGC o f  Alaska i s  s t r o n g ly  opposed to  th is  b i l l .

This i s  ar 

than s u ff i  

environmer

p rocesses

o th e r  example o f  co m p le te ly  unnessary l e g i s l a t i o n !  More 

c ie n t  laws and r e g u la t io n s  a re  in p la ce  to  p r o te c t  the 

c from p o l lu t io n  and en able  adequate enforcem ent o f  i t s

p r o v is io n ! . P r iv a te  in d iv id u a ls  and groups have enough a cce s s  to  the

to  safeguard  en forcem ent and c o r r e c t iv e  a c t io n s  through the

e s ta b lish e d  law enforcem ent a g e n c ie s  a t a l l '  Governmental l e v e l s .

This b i l l j d o e s  n e t  on ly  c r e a te  unwarranted in te r fe r e n c e  from p r iv a te  

sou rces  in to  Governmental a f f a i r s ,  i t  c r e a te s  a ls o  in c r e d ib le  p o s s i ­

b i l i t i e s [or e x c e s s iv e  c o s t s ,  co n fu s io n  over ju r i s d i c t i o n  and in  summary

i s  bad p u > lic  p o l i c y .

This b i l l  d eserv es  to  d ie  in  com m ittee.

S in ce re ly  

1
Henry Spr 
D ire c to r

Fairbanks 
p.o. b i «  ifom  * t a i r h a n  is . a k v . t o
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Representative Niilo Koponen
H ouse D is tr ic t 21 119 N. Cushman, Suite 207 

Fairbanks, A laska 99701 
(907) 456-8172

Citizen Suits 
Questions and Answers

Q . W h a t  is the need for this law?

A . The regulatory process has not worked as w ell as it  could, either due to 
shortcom ings inherent in  any  bureaucracy or due to lack of funding. In  
some cases it  has failed spectacularly. Testim ony received by the House 
Resources Com m ittee indicated th a t  A laskans have seen property values 
destroyed, w a te r  wells poisoned, a ir  degraded and fisheries threatened. In  

one instance, A laskans w aited  nine years for the state to act. In  the case of 
the E x x o n  Valdez disaster, a  citizen suit over A lyeska 's  failure to live up to 
its perm it obligations could have forced the company to be ready w hen the 

oil first h it the w ater.

Q . D on 't citizens a lready have a w ay  to stop pollution and protect 
them selves through  common nuisance suits?

A . Com m on nuisance suits can, indeed be brought, bu t only after the 
dam age has been done, sm all comfort to someone whose drinking w ate r or 
property value is threatened. Moreover, i t  is extrem ely difficult to prove 
th a t a particu lar po llutant or polluting activity  caused a par ticu lar injury. 

Env ironm en ta l law s w ere established because of the recognition that 

pollution needs to be stopped before people are h u rt and the environm ent 
dam aged. H B  29 is about preventing pollution, not about recovering 

d am ages .

Q . Do citizen suits create unpredictability for industry  by allow ing suits at 
any  tim e for past violations.

A . No. H B  29 is lim ited to three sections of statute (A S  46.03, 46.04 and 
46.09) w hich describe ongoing violations.

In  a s im ilar question under federal law , the U . S . Suprem e C ourt has ruled 
(G w altn ey  v. C hesapeake B a y  Foundation) that only violations which are 
ongoing or likely  to recur are subject to such su it under federal laws. 
Becau se  H B  29 has been drafted using the sam e language w hich was under 
review  in  G w a ltn e v . it is  expected th at should the issue ever arise, our 
courts would in terpret the la w  in a  sim ilar fashion.



Citizens Suits Q & A
p. 2

Q. Does the inclusion o f violations of "perm its, plans or orders" in  this bill 
unduly broaden th e  scope of citizen action?

A . The inclusion o f "perm its, plans or orders" in  language throughout the 
b ill is designed to encourage the regulatory process to work. L a w s  are  
crafted broadly. Perm its , plans and orders are  specific instructions w hich 
contain D E C 's  determ ination of w h at a  com pany m ust do to comply w ith  
the law . T h ey  are  usually  draw n up w ith  m axim um  industry involvem ent. 
A llow ing  citizens to sue only when laws or regulations are  violated would 
circum vent th is regu latory  process and cast a  cloud over such vehicles as 
compliance orders, w hich allow  industry some la titude for a  period of time 
while m easures a re  being taken  to m eet environm ental standards.
D eletion  of the  language would substitute a ham m er for a  scalpel and 
would w ork to underm ine, not strengthen, industry  confidence th a t legal 
obligations can  be m et by  following D E C  instructions.

I t  is im portant to note th a t citizens would only be able to sue a polluter w hen  
a  perm it, p lan  or order w as being v io lated . N oth ing  in  this bill would allow 

su it to be brought against an  operator sim ply because a  citizen disliked the 
term s o f the perm it, p lan  or order.

Q . W ould  this bill underm ine the finality of legal or adm in istrative action 
by perm itting repeated suits over the sam e issue.

A . No. Ju s t  as in  any other a rea  of law , once a n  issue is decided, it  cannot 
be brought again . N oth ing  in  this bill would override that com m on legal 

practice. A gain , adm in istrative action would still be, as it  is now, final, 
long as industry is not v io lating the term s of any  law , perm it, p lan , or order 
under w hich i t  is operating. O n ly  w hen those term s are broken could a  

citizen bring suit. This b ill would buttress the adm in istrative process by 
providing an  incentive to comply w ith  legally  b inding requirem ents.

Q . W ill this law  excuse citizens from participating in  the agency process to 
challenge and agency decision?

A . No. This b ill has nothing to do w ith  judicial re n e w  of agency decisions. 
A  person who w ants to challenge an  agency perm it, order, regu lation  or 
other decision w ill still be required to follow the procedure now in  place to 
bring a  law su it. Those rights and responsibilities are  a lready spelled out in  

existing law . This bill sim ply allow  citizens to go to court to enforce the 
requirem ents of law , including final agency regulations, perm its or orders, 
against those who are  in  violation of those requirem ents. I t  does not allow  
citizens a  second opportunity to challenge final agency actions.



Citizens Suits Q & A
p . o

Q. W ould H B  29 resu lt in  a proliferation of new  lawsuits?

A . N ow here else has th is happened. S im ila r  law s have existed for nearly  
two decades at the  federal level and in seventeen states and  the D istrict of 
Colum bia. A  survey done by the Legislative  Research  Agency indicates th a t 

citizen suit laws are used sparingly. Anecdotal evidence indicates th a t 
such laws have exactly  the effect intended by the sponsor, i.e., there is 
greater compliance by industry and greater effectiveness of regulatory 

agencies.

Q. W ill  this bill interfere w ith  D E C 's  ability to settle w ith  industry for 

violations of pollution laws?

A. No. D E C  can  reach  settlem ent of an  action in  court or adm inistrative 
penalty proceeding w ithout interference from citizens suits.



Representative Niilo Koponen
Pouch V  H ou se  D istr ict  21  119 N. Cushman, Suite 207

Juneau, A laska 99811 Fairbanks, A laska 99701
(907) 465-4992 (907) 456-8172

* Sponsor Statem ent *

S S H B  29

Alaska State Legislature

S S H B  29 is intended to give citizens the right to bring polluters to justice 

w hen  the state lacks the resources to do so. This measure is patterned after 

federal law , which has been in  effect since the early 70's and has proven both 

judicially acceptable and practical. Citizen suits are provided for in the Clean 

A ir  Act, C lean W ater Act, Resource Conservation and Recovery Act (R C R A ), 

the Com prehensive Environm ental Response, Com pensation and Liability 

A c t (C E R C L A ) and the Surface M in ing  Control and Reclam ation Act. 

Seventeen states also have citizen suit provisions.

People facing daily threats to health and well-being from environmental 

pollution deserve the protection of the law . Often, however, governm ent has 

inadequate resources to remedy such violations. S S H B  29 w ou ld  

com plem ent the Department's enforcement procedures and afford citizens 

the protection they currently do not have. The O il Spill Commission, 

recognizing that citizen participation w ould enhance A laska's regulatory 

effectiveness, included citizen suits am ong its recommendations. Citizen 

suits become especially appropriate in the era o f declining state revenues 

which m ay soon be upon us.

In  the aftermath of the oiling of Prince W illiam  Sound, and in light of 

incidents such as the Kenai dum ping now  know n as Poppy Lane, it is 

apparent that an involved citizenry is crucial to effective oversight of 

industry operations. N oth ing keeps regulators and industry alert as the active 

involvem ent of local residents who have their interests at stake. The key to 

involving citizens is em powering them. Citizens suits clearly and 

unequivocally place those w ho have the most to lose in a position to act.
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M E M O R A N D U M

T o :  R ep. C l i f f  D a v id s o n
C h a i r ,  H ouse R e s o u r c e  C o m m itte e

F r o m :  Rep. N i i l o  Kopone.

R e  : C i t i z e n  S u i t s

D a t e :  2 /2 7 / 9 1

The f o l l o w i n g  a r e  s t a t e s  i d e n t i f i e d  b y  L e g i s l a t i v e  R e s e a r c h  
as h a v i n g  b r o a d - b a s e d  c i t i z e n  s u i t  p r o v i s i o n s  i n  t h e i r  
s t a t u t e s ,  t h a t  i s ,  s t a t u t e s  w h ic h  a r e  n o t  t i e d  t o  n a r r o w l y  
d e f i n e d  c a u s e s  o f  a c t i o n .

C o n n e c t i c u t  
F l o r i d a  
I n d i a n a  
M i c h i g a n  
M i n n e s o t a  
New J e r s e y  
M a s s a c h u s s e t s  
N evada
S o u t h  D a k o ta  
L o u i s i a n a  
I l l i n o i s  
W yom ing

I n  a d d i t i o n ,  t h e  f o l l o w i n g  s t a t e s  p r o v i d e  f o r  c i t i z e n  a c t i o n  
i n  c e r t a i n  a r e a s .

I d a h o  -  h a z a r d o u s  w a s te

P e n n s y l v a n i a  -  s o l i d  w a s te  
C a l i f o r n i a  -  c o a s t a l  p r o t e c t i o n  
D i s t r i c t  o f  C o lu m b ia  -  w a t e r  p o l l u t i o n

T h i s  l i s t  i s  p r o b a b l y  i n c o m p l e t e ,  a s  c i t i z e n  s u i t  p r o v i s i o n s  
a r e  o f t e n  em bedded i n  i n c o n s p i c u o u s  p l a c e s .  A l a s k a  i s  a c a s e  
i n  p o i n t .  C i t i z e n  s u i t s  a r e  c u r r e n t l y  p r o v i d e d  f o r  i n  o u r  O i l  
L Gas C o m m is s io n  s t a t u t e s  a n d  s u r f a c e  c o a l  m i n i n g  la w s .

O h io  -  s o l i d  and  h a z a r d o u s  w a s te

A l a s k a ' s  O i l  & Gas C o m m is s io n  s t a t u t e s  a r e  u n i q u e ,  and b e a r  
c l o s e  s c r u t i n y .  I  h a v e  p r o v i d e d  c o m m it t e e  members w i t h  
c o p i e s .  So i m p o r t a n t  d i d  t h e  l e g i s l a t u r e  c o n s i d e r  t h e s e
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A l a s k a  A c t i o n  T r u s t

HB 29 -  C IT IZ E N S  S U IT S  TO 
ENFORCE ENVIRONMENTAL LAWS

HB 29 i s  . in te n d e d  t o  em power c i t i z e n s  o f  t h e  S t a t e  o f  A l a s k a  who 
a r e  d i r e c t l y  a f f e c t e d  b y  e n v i r o n m e n t a l  l a w  v i o l a t i o n s  t o  b r i n g  s u i t  
t o  c o m p e l t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  (DEC) t o  a c t  
a g a i n s t  v i o l a t o r s .  HB 29 a l s o  a l l o w s  f o r  d i r e c t  e n f o r c e m e n t  b y  t h e  
a f f e c t e d  c i t i z e n .  T h e  i n t e n t  o f  t h e  b i l l  i s  t o  i n c r e a s e  t h e  
e f f e c t i v e n e s s  o f  p u b l i c  i n t e r e s t  la w s  b y  p r o m o t i n g  v o l u n t a r y  
c o m p l i a n c e  a n d  c i t i z e n  e n f o r c e m e n t  r e s u l t i n g  i n  a  s a f e r ,  c l e a n e r  
a n d  h e a l t h i e r  e n v i r o n m e n t .  T h e  b e a u t y  o f  HB 29 i s  t h a t  i t  c l e a r l y  
p l a c e s  t h o s e  who h a v e  t h e  m o s t  t o  l o s e  i n  a  p o s i t i o n  t o  a c t  t o  
e n f o r c e  e n v i r o n m e n t  l a w s .

C i t i z e n  s u i t  p r o v i s i o n s  a r e  n o t  new o r  u n i g u e .  T h e y  a r e  p r o v i d e d  
f o r  i n  t h e  C le a n  A i r  A c t ,  C le a n  W a t e r  A c t ,  R e s o u r c e  C o n s e r v a t i o n  
R e c o v e r y  A c t  (RCRA) , t h e  C o m p r e h e n s iv e  E n v i r o n m e n t a l  R e s p o n s e ,  
C o m p e n s a t io n  and  L i a b i l i t y  A c t  (C E R C L A ), a n d  t h e  S u r f a c e  M i n i n g  
C o n t r o l  a n d  R e c l a m a t i o n  A c t .  A t  l e a s t  17 s t a t e s  a l s o  h a v e  c i t i z e n s  
s u i t  p r o v i s i o n s  a s  p a r t  o f  t h e i r  s t a t e  s t a t u t o r y  s c h e m e .

W i l l  t h i s  w e l l - i n t e n t i o n e d  l e g i s l a t i o n  l e a d  t o  t h e  f e e d i n g  f r e n z y  
b y  l a w y e r s  and  t h e  m o u n t a i n s  o f  l i t i g a t i o n  p r e d i c t e d  b y  some 
c r i t i c s ?  I t  d o e s n ' t  seem l i k e l y .  T h e  S t a t e  o f  A l a s k a ' s
L e g i s l a t i v e  R e s e a r c h  A g e n c y  h a s  i n v e s t i g a t e d  t h e  e f f e c t  t h a t  
c i t i z e n  s u i t  l e g i s l a t i o n  h a s  h a d  i n  o t h e r  s t a t e s .  On M a r c h  1 5 ,  
1 9 9 1 ,  a l e g i s l a t i v e  a n a l y s t  r e p o r t e d  t o  R e p r e s e n t a t i v e  K o p o n e n  t h a t  
t h e  c i t i z e n  s u i t  p r o v i s i o n s  i n  o t h e r  s t a t e s  w e r e  r a r e l y  u s e d .  
W h i l e  a c c u r a t e  s t a t i s t i c s  w e r e  n o t  k e p t ,  e s t i m a t e s  v a r i e d  f r o m  a 
r e p o r t e d  lo w  i n  t h e  s t a t e  o f  W y o m in g  (w h e r e  t h e  o f f i c i a l  c o n t a c t e d  
c o u l d  re m e m b e r o n l y  o n e  i n s t a n c e  o f  t h e  c i t i z e n  s u i t  p r o v i s i o n  
l e a d i n g  t o  l i t i g a t i o n )  t o  a  r e c o r d  h i g h  i n  t h e  w e l l - p o p u l a t e d  s t a t e  
o f  New J e r s e y ,  w h e r e  a w h o p p in g  24 c a s e s  a y e a r  a r e  e s t i m a t e d  t o  
h a v e  b e e n  f i l e d  s i n c e  i n i t i a t i o n  o f  t h a t  s t a t e ' s  c i t i z e n  s u i t  
l e g i s l a t i o n .

HB 29 d o e s n ' t  g i v e  c i t i z e n s  t h e  r e s o u r c e s  t o  d e v e l o p  t h e i r  c a s e s  o r  
p r o m o t e  t h e i r  r i g h t s .  I t  d o e s  p r o v i d e  a l e g a l  t o o l  t o  h e l p  p r o t e c t  
p e o p l e  who a r e  t h e  v i c t i m s  o f  p o l l u t i o n  o r  t o x i c  e x p o s u r e .  
C u r r e n t l y  t h e s e  p e o p l e  m u s t  d e p e n d  o n  t h e  DEC, a s t a t e  a g e n c y  t h a t  
h a s  t r a d i t i o n a l l y  b e e n  u n l o v e d ,  u n d e r - f u n d e d ,  an d  t h u s  c o n s t r a i n e d  
b y  p r a c t i c a l  c i r c u m s t a n c e s  t o  b e  l e s s  t h a n  a n  e f f e c t i v e  a d v o c a t e  
f o r  t h e  p o i s o n - f r e e  e n v i r o n m e n t  t h a t  we h a v e  t o o  l o n g  t a k e n  f o r  
g r a n t e d ,  b u t  a l l  w i s h  t o  make o u r  hom es i n .

I n d i v i d u a l  c i t i z e n  l i t i g a n t s  h a v e  n o  m o n e t a r y  i n c e n t i v e  u n d e r  HB 29

AiT



t o  p a r t i c i p a t e  i n  t h e  l i t i g a t i o n .  I f  t h e  l i t i g a t i o n  i s  e f f e c t i v e ,  
t h e y  m ay p r o t e c t  t h e i r  hom es o r  t h e i r  f a m i l i e s ;  t h e y  w o n ' t  g e t  r i c h  
i n  t h e  p r o c e s s .  T h e i r  a t t o r n e y s  i n  t h e s e  c a s e s  w o n ' t  g e t  r i c h  
e i t h e r .  T h e  m o s t  t h e  b i l l  p r o v i d e s  t o  t h e  c i t i z e n s '  c o u n s e l  i s  t h e  
h o p e  o f  s o o n e r  o r  l a t e r  b e i n g  p a i d  f o r  w o r k  t h a t  h a s  l o n g  s i n c e  
b e e n  p e r f o r m e d .

M o s t  o f  t h e  c r i t i c i s m s  o f  HB 29 h a v e  b e e n  o f f e r e d  b y  i n d u s t r i a l  
p o l l u t e r s .  T h e  f a c t  o f  t h e  m a t t e r  i s  t h a t  A l a s k a ,  w i t h  o v e r  1 , 0 0 0  
i d e n t i f i e d  h a z a r d o u s  w a s t e  s i t e s ,  h a s  b e e n  vised a s  a d u m p in g  g r o u n d  
f o r  i n d u s t r y  f o r  a l o n g  t i m e .  HB 29 i s  n o t  a c u r e - a l l .  I t  w i l l ,  
h o w e v e r ,  g i v e  t h o s e  p e o p l e  w h o s e  l i v e s  a n d  p r o p e r t y  v a l u e s  a r e  
d i r e c t l y  a f f e c t e d  b y  i l l e g a l  c o n d u c t  a c h a n c e  t o  s t a n d  u p  f o r  
t h e m s e l v e s  w hen g o v e r n m e n t  e i t h e r  c a n n o t  o r  w i l l  n o t  s t a n d  u p  f o r  
t h e m .  I t  i s  a n  i d e a  w h o s e  t i m e  h a s  com e, a n d  i t  d e s e r v e s  o u r  
s u p p o r t .
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S I E R R A  C L U B

L E G A L  D E F E N S E  F U N D ,  I N C .

419 6 th Street, Suite 323 Juneau, Alaska 99801 (907)  586-2 75 :

August 26, 1987

CERTIFIED MAIL

Our File
BLM District: Steese/White Mountain 
BLM Claim Nos.: F-70054, F-70051

Gerald W. Hooper 
P.O. Box 2750 
Palmer, AK 99645

R e: Notice of Violations o f § 301 o f the Clean Water Act, 33 U.S.C. § 1311 

Dear Mr. Hooper

9  The Sierra Club, the Northern Alaska Environmental Center, The Wilderness 
Society, Birch Creek Village, the Native Village o f  Minto, and Cenaliulriit Coastal 

> Management District have requested that I inform you that you appear to have 
violated the Clean Water Act by discharging dredged and fill materials into the 
waters o f the United States without a permit from the United States Army Corps o f 

i Engineers.

The Clean Water Act prohibits the discharge o f any pollutants into the waters 
or upon the wetlands o f the United States without compliance with its provisions. 
See 33 U.S.C. § 1311. Section 404 o f the Clean Water Act provides that the 
discharge o f dredged or fill material requires a permit from the United States Army 
Corps o f  Engineers. See 33 U.S.C. § 1344. We believe that your placer mining 
operations are in violatioiL o f these requirements fo r the following reasons:

(1) Your 1986 Annual Placer Mining Application (APMA No. 852881) indicates 
that your reclamation plans include reestablishing stream channels. This implies 
that your operations have disrupted or will disrupt the stream channels through the 
discharge o f dredged or fill material into the waters o f  the United States. 33 
C.F.R. § 323.2(d) and (f). (I f there were no disruption through the discharge o f 
^dredged or fill material, there would be no need to reestablish the stream channels.)

,  You do not have the § 404 permit required for such discharge, as far as we can 
A, determine.

(2) Regardless o f whether the disruption o f  the stream channels caused by 
your operations involves the discharge o f dredged or fill materials, the 
reestablishment o f the channels planned in your annual application will. 33 C.F.R. ? 
323.2(d) and (f). You do not have the § 404 permit required for such discharge, r 
far as we can determine.



(3) Your five-year mining plan that you submitted to the Bureau o f Land 
Management on July 24, 1986, states that in 1988 you plan to "move Swift Creek via 
a culvert." Moving a creek results in the discharge o f dredged or fill material into 
the waters o f the United States. 33 C.F.R. § 323.2 (d) and (f). You do not have 
the § 404 permit required for this discharge, as far as we can determine.

In addition to the violations listed above, we believe that you have violated 
the dredge and fill permit requirements o f the Clean Water Act in conducting your 
operations by building tailing piles, settling ponds, roads, and other structures on 
wetlands without obtaining a § 404 permit.

I Your failure to obtain the necessary permits prior to discharging dredged or 
. fill material constitutes a violation o f  the Clean Water Act. As such, you may be 
' —u Nct to a civil enforcement action in federal court and you may be liable for

ties amounting to $25,000 per day o f violation. See 33 U.S.C. § 1319(d).

Pursuant to the notice requirement o f § 505 o f  the Clean Water Act, 33 U.S.C. 
§ 1365(b), we hereby advise you that you should obtain the appropriate permits from 
the United States Army Corps o f Engineers prior to commencing operations in 1988 
or you may be subject to a civil enforcement action initiated by one or more o f the 
organizations listed above. We suggest that you contact the Corps as soon as 
possible to obtain a permit application so that processing o f  your application can be 
completed before the start of the 1988 mining season. The Corps’ Permit Processing 
Section in Alaska can be contacted at 907/753-2712, or toll-free at 800/478-2712, or 
by mail addressed to P.O. Box 898, Anchorage, Alaska 99506-0898.

If you believe that this notice o f violation is in error in any way, please write 
to us as soon as possible.

cc: Colonel Wilbur T. Gregory, Jr., District Engineer, United States Army
Corps o f  Engineers, Alaska District 

Lee M. Thomas, Administrator, Environmental Protection Agency 
Robie G. Russell, Regional Administrator, Environmental Protection Agency, 

Region 10
Michael Penfold, State O ffice Director, Bureau o f Land Management, Alaska 
Dennis D. Kelso, Commissioner, Alaska Department o f  Environmental

Matthew G. Olsen (law clerk)

Conservation



TO : H O U S E  JU D IC IA R Y  C O M M IT T E E

F R O M : G E R A L D  W . H O O P E R  B O X  875272 W A S E L L A , A L A S K A  

R E F :  H .B . 29

I  H A V E  B E E N  A  R E S ID E N T  O F  A L A S K A  F O R  A P R O X  20 Y E A R S  

I  A M  A  R E T IR E D  A L A S K A  S T A T E  T R O O P E R  A N D  A M  C U R R E N T L Y  

W O R K IN G  A S  A N  IN ST R U C T O R  IN  T H E  F IE L D  O F  H A Z A R D O U S  

M A T E R IA L S  A N D  R E S P O N S E  TO E M E R G E N C Y  R E L E A S E S  O F  H A Z A R D O U S  

M A T E R IA L S

I  A M  A L S O  A  G O L D  M IN E R  C U R R E N T L Y  H O L D IN G  O V E R  300 A C R E S  O F  

F E D E R A L  M IN IN G  C L A IM S  N O R T H  O F  T H E  Y U K O N  R IV E R .

W IT H  M Y  B A C K G R O U N D  I  A M  V E R Y  C O N C E R N E D  A N D  H A V E  B E E N  

V E R Y  C O N C E R N E D  T H A T  M Y  M IN IN G  O P E R A T IO N S  M E E T  O R  E X C E E D  

T H E  S T A N D A R D S  E S T A B L IS H E D  B Y  T H E  L A W  A N D  H A V E  IN F A C T  

G O N E  T O  E X T R A  E X P E N S E  TO  IN S U R E  T H A T  I  A M  A B L E  TO  P R E F O R M  

M Y  O P E R A T IO N S  W IT H  A  M 3 M IM U M  O F  IM P A C T  TO T H E  

E N V IR O N M E N T .

IN  J U L Y  O F  1986 I F IL E D  A  F IV E  Y E A R  A N T IC IP A T E D  M IN IN G  P L A N  

W IT H  T H E  B U R E A U  O F  L A N D  M A N A G E M E N T  A F T E R  C O N F IR M IN G  

T H A T  M Y  O P E R A T IO N  A N D  P L A N  W O U L D  B E  IN  C O M P L IA N C E  W IT H  

A L L  A P P L IC A B L E  R E G S  A S  IS S U E D  B Y  B L M , E P A , C O R P  O F  E N G IN E E R S  

A N D  S T A T E  D IV IS IO N  O F  D E C , A N D  A D F & G .

IN  A U G  OF 1987 IR E C E E V E D  T H E  A T T A C H E D  L E T T E R  F R O M  T H E  

S IE R R A  C L U B  L E G A L  D E F E N S E  F U N D

W H A T  IS  IN T E R E S T IN G  W A S  T H A T  I W A S  2 Y E A R S  B E H IN D  IN  M Y  

P L A N  A N D  H A D  Y E T  T O  B E G IN  M Y  O P E R A T IO N  A D D IT IO N A L L Y  I  H A D  

(P R IO R  T O  S U B M IT T IN G  M Y  M IN IN G  P L A N  )  C O N F IR M E D  W IT H  B O T H  

T H E  C O R P  O F  E N G , T H E  E P A  A N D  T H E  B L M  T H A T  M Y  C R E E K  D ID  N O T  

M E E T  T H E  S T A N D A R D S  S E T  F O R T H  IN  S E C T IO N  404 O R  33 C FR . A N D  

T H U S  N O  A D D IT IO N A L  P E R M IT T IN G  W A S  R E Q U IR E D .

M Y  F E A R  IS  T H A T  W IT H  A  B I L L  S U C H  A S  W H A T S  B E E N  P R O P O S E D  

T H E S E  A L L E D G E D  D O -G O O D ER S T H R U  N U M E R O U S  C H E A P  A N D  E A S Y  T O  

F I L E  L A W S U IT S .W IL L  S H U T  D O W N  A L L  S M A L L  A N D  L A R G E  

O P E R A T O R S  F O R  S O M E  A L L E D G E D  V IO L A T IO N  T H A T  IS  W IT H O U T  

S U B S T A N C E  O R  B A S IS . •’  '• ^  >: •' V .



IF  T H E  R E G U L A T O R S  A N D  IN D U S T R Y  A R E  TEED U P  IN  C O U R T  T R Y IN G  

T O  F IG H T  F R IV O L O U S  A N D  U N S U B S T IA T E D  A L L E G A T IO N S  W E  W E L L  

H A V E  N E IT H E R  T H E  R E S O U R S E S  N O R  T H E  T IM E  TO  G E T  A N Y  W O R K  

D O N E

I W O U L D  U R G E  T H E  C O M M IT T E E  T O  C H E C K  W IT H  B L M  IN  F A IR B A N K S  

A N D  D E T E R M IN E  T H E  M A N P O W E R  T H A T  H A D  TO  B E  A L L O C A T E D  A N D  

T H E  E X P E N S E  IN C U R R E D  B Y  T H E  R E G U L A T O R S  JU ST  SO  T H E  S IE R R A  

C L U B . C O U L D  M A IL  N O T IC E S  O F  T H IS  T Y P E .

T H E  A R G U M E N T  T H A T  T H IS  B E L L  W E L L  N O T  R E S U L T  IN  F R IV O L O U S  

L A W S U IT S  W IL L  N O T  ST A N D  U P , Y O U  N E E D  O N L Y  L O O K  T O  T H E  

S IE R R A  C L U B  L E G A L  D E F E N S E  FU N D  O FF IC E  A N D  A S K  T H E M  H O Y/ 

M A N Y  O F  T H E S E  S U C H  L E T T E R S  W E R E  M A IL E D , W IT H O U T  E V E R  

H A V IN G  A N Y  F IR S T  H A N D  K N O W L E D G E  IF  A  V IO L A T IO N  W A S  E V E N  

O C C U R R IN G  A T  A L L .

T H IS  B E L L  W IL L  A L L O W  T H E S E  O R G A N IZ A T IO N S  T O  C A R R Y  T H IS  

F O R M  O F  H A R R A S S M E N T  O N E  S T E P  F U R T H E R  W IT H  N O  B A S IS  IN  

FA C T .

D U R IN G  M Y  C A R R E E R  A S  A N  A L A S K A  S T A T E  T R O O P E R  I  M A D E  

N U M E R O U S  A R R E S T S  A N D  W R O T E  A  LO T  O F  T IC K E T S  B E C A U S E  T H A T  

W A S  M Y  JO B  A S  A  R E G U L A T O R . I A L S O  R E S P O N D E D  T O  A  N U M B E R  O F  

C IT IZ E N S  W H O  C O N T A C T ED  O U R  O FF IC E  W H O  H A D  O B S E R V E D  A  

V IO L A T IO N  A N D  W IS H E D  T H E  O F F E N D E R  D E A L T  W IT H . W H E R E  I 

W A S  A B L E  TO  D E V E L O P  T H E  N E C C E S S A R Y  E V ID E N C E  A N D  D E T E R M IN E  

T H A T  A  V IO L A T IO N  H A D  O C C U R R E D  I F IL E D  T H E  A P P R O P R IA T E  

C H A R G E S  W IT H  T H E  A P P R O P R IA T E  C O U R T .

T H IS  B I L L  W IL L  A L L O W  A N Y O N E  T O  B E C O M E  A  R E G U L A T O R  A N D  

T A K E  L E G A L  A C T IO N  B A S E D  O N  THEIR INTREPTATION O F  T H E  

L A W  A N D  P E R C E P T IO N  O F  R E G U L A T O R Y  O V E R S IG H T .

G R A N T E D  T H E R E  IS  A  60 D A Y  C L A U S E  F O R  R E S P O N S E  B U T  IN  T H E  

E V E N T  O F  A  M A S S IV E  M A IL IN G  S U C H  A S  M A Y  H A V E  O C C U R R E D  

D U R IN G  T H E  1987 C A M P A IG N  T H A T  I W A S  A  R E C E P IE N T  O F , T H E  

R E G U L A T O R Y  A G E N C IE S  M A Y  N O T  B E  A B L E  TO  R E S P O N D  Q U IC K  

E N O U G H  TO P R E V E N T  A  "C O U R T  P L U G G IN G  IN D U S T R Y  ST O P P IN G , 

F IN A N C IA L L Y  D E V A S T A T IN G , G O A T  R O P E "

THIS PROPOSED BILL SHOULD BE DEFEATED A L O N G  W IT H  T H IS  

M E S S A G E  TO T H O SE  E N V IR O M E N T A L  G R O U PS  L O O K IN G  F O R  A N O T H E R



A V E N U E  T O  ST O P  A L L  G R O W T H  IN  T H E  S T A T E  "B U Z Z  O FF. A N D  L E T  

T H E  R E G U L A T O R  R E G U L A T E  A N D  IN D U S T R Y  O PE R A T E , A N D  Y O U  C A N  

W A T C H  A N D  L E T  U S  K N O W  IF  Y O U  S E E  A  R E A L  V IO L A T IO N  A N D  

H A V E  S O M E  R E A L  E V ID E N C E , A N D  T H E N  W E  T H E  R E G U L A T O R S  W IL L  

D O  W H A T  IS  R IG H T .

T H A N K  Y O U  F O R  T H E  O P P O R T U N IT Y  T O  O F F E R  T H IS  T E S T IM O N Y  F O R  

T H E RECO RD
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February 19, 1992

Representative Dave Donley 
Chairman, House Judiciary Committee 
Room 122, Capitol Building 
P.O. Box V
Juneau, Alaska 99811

Re: H.B. 29

Dear Representative Donley:

I understand that at a recent hearing on H.B. 29, a Mr. Gerald 
Hooper introduced a letter addressed to him from the Sierra Club Legal 
Defense Fund as an example of abuse of the citizen suit process. I am 
writing to you so you and other me mbers of the committee will 
understand that this is instead an example of just how well federal 
citizen suit mechanisms work and why Alaska should enact similar 
provisions.

In fact, the letter to Mr. Hooper and other similar letters to other 
miners did net result in any harassing litigation. Instead, the Corps of 
Engineers responded to these letters by stepping in to require placer 
miners to obtain permits under the Clean Water Act, as it should have 
been doing all along. As a result, litigation was avoided, the Clean 
Water Act was enforced and the environment protected from 
unnecessary destruction.

The letter to Mr. Hooper was sent pursuant to the citizen suit 
provision of the federal Clean Water Act, 33 U.S.C. § 1365, which 
requires that, in most cases, at least 60 days notice be provided to any 
alleged violator of the Act before a lawsuit to enforce the Act can be 
brought. In this respect, the Clean Water Act is very similar to the prior 
notice requirements of H.B. 29. The letter concerned potential violations 
of section 404 of the Clean Water Act by placer miners in Alaska. This 
section of the Act requires a permit from the Corps of Engineers for 
discharge of fill material into rivers, wetlands, and other waters of the

Printed on recycled bond
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United States. At the time the letter was written, by its own admission the Corps 
was essentially failing to enforce this requirement for placer mining in Alaska, even 
though most operations involved activities requiring such a permit.

The Legal Defense Fund responded to requests from environmental and Native 
groups, and local governments to take steps to protect the streams and wetlands of 
interior Alaska from the unnecessary pollution and habitat destruction caused by 
unregulated mining activities. As a result, we pressured the Corps to begin enforcing 
the law by notifying miners of their obligation to obtain permits. I have attached a 
copy of one of our letters to the Corps and some newspaper stories about our efforts. 
At the same time, we attempted to identify placer mining operations which appeared 
to require permits but did not have them. To identify these operations, we examined 
state and federal records for existing and proposed mines. We then sent letters to the 
operators of mines that appeared to require a permit based on the available 
information, notifying them of the requirements of the Clean Water Act and the need 
to apply for a permit where needed. Mr. Hooper received one of those letters.

We attempted to find a way to notify the miners of possible violations that 
would meet the requirements of the law, yet not be unfair to small operators. As you 
know, most placer mining operations are seasonal in Alaska. Most operations do not 
prooeed in the winter months. We were concerned about waiting until the beginning 
of operations in the 1988 season to provide notice, in part because of the unfairness 
to miners. We concluded the best approach was to write letters the year before the 
next season's operations would begin. This would give operators a reasonable 
amount of time to contact us if we were in error or to obtain the necessary permit 
from the Corps. To provide this kind of fair advance warning, we obviously had to 
notify miners before their next season's operations began and, therefore, based our 
notice on prior operations at the same site or on plans filed for the next season or 
both.

In fact, we never initiated litigation against Mr. Hooper or any other miner under 
section 404 of the Clean Water Act. After we sent the notice letters, the Corps 
stepped in to address the problem, at least in part. The following year, the Corps 
issued a general permit under section 404 for all small placer miners in Alaska, which 
imposed certain important restrictions on placor mining operations to protect the 
environment. Many mines were required to obtain individual permits before the 1988 
season. Though our clients were not entirely satisfied with the Corps' response, it 
was, we believed, a sufficient beginning and we elected not to file any litigation on 
the issue. Today, largely as a result of our efforts, larger mines are required to obtain 
permits and, in fact, regularly apply for and receive them. Smaller mines are operating
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within the limits imposed by the Corps' general permit. As a result, the unnecessary 
destruction of Alaska's natural resources from such operations has been reduced.

Though we can understand how it might be unsettling to receive a letter like 
the one Mr. Hooper received, we attempted to handle the notice in the way most fair 
to the affected miners. We went far beyond the requirements of the law to provide 
advance notice and attempted to assist the miners to comply by providing detailed 
information about our concerns and about how to get a permit. We encouraged Mr. 
Hooper and the other recipients to contact us if we had made a mistake and gave 
them many months to do so. In fact, as a result of our efforts there was no 
harassment of miners or even any litigation. Instead, the notice letters led to 
enforcement of the law by the Corps, which it should have been doing all along. In 
other words, the citizen suit provision of the Clean Water Act worked exactly as it 
should. Rather than a reason not to enact H.B. 29, this whole episode is an example 
of why it is so important for Alaska's citizens to have a similar remedy for 
enforcement’of Alaska state pollution laws.

I hope this letter addresses any concerns which might have been raised by Mr. 
Hooper's testimony. I would be happy to answer any other questions you may have.

EPJ:ld
enclosures
cc: Rep. Gruenberg

Rep. Ellis 
Rep. Parnell 
Rep. Hanley 
Rep. Martin 
Rep. Miller 
Rep. Koponen

Managing Attorney
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Ansel Adams 419 6th Street Suite 323 Juneau, Alaska 99801
June 12, 1987

(907) 586-2751

Colonel Wilbur T . Gregory, Jr.
District Engineer
United States Array Corps o f  Engineers, Alaska District '
P.O. Box 898 ... .. . .
Anchorage, A K  99506-0898 • -

;• ,i • ■ '. " r  - •. • - ...• • . . •..• .--’.A '
Dear Colonel Gregory. ... . .. . ... - s

On behalf o f  the Sierra Club, the Northern Alaska Environmental Center, The 
Wilderness Society, Birch Creek Village, and Cenaliulriit Coastal Management 
District, my o ffice  has commenced reviewing the Bureau o f  Land Management’s 
mining files to determine the extent to which placer mining operators in Alaska 
comply with the dredge and fill requirements o f the Clean Water Act, 33 U.S.C. §§ 
1311 and 1344. We recently completed our review o f  mines within the Anchorage 
District for which notices or plans o f  operations were submitted in 1986 or 1987. 
The results are startling.

We reviewed a total o f  fifty -six  (56) separate mining operations. Even based 
on the limited information in BLM’s files, over half o f  these operations show the 
discharge o f  dredged or fill materials without the necessary permit from the Corps. 
Usually there are multiple violations at individual mines. Indeed, the average mine 
violates dredge and fill requirements four (4) times. On the face o f  BLM’s 
documents were such obvious violations as the construction o f  on-stream dams and 
settling ponds and the instream use o f  bulldozers and draglines. Streams have been 
diverted, had roads built across them, and had overburden piled into them. To be 
sure, a more intensive on-the-ground review o f  these mines would reveal further 
violations by a far greater proportion o f  operators.

Notices o f  violations were sent today on behalf o f  the organizations listed 
above under the citizen suit provisions o f  the Clean Water A ct to those operators 
in the Anchorage District that appear to be in violation with the Act’s dredge and . 
fill requirements. You will find details about the specific violations in the notices 
o f  violations that we sent to the operators, copies o f  which are enclosed.

We are gravely coi.cem ed about the extensive violations found in the 
Anchorage District alone. These serious and widespread violations, coupled with our 
understanding that your agency has issued only one permit under § 404 o f  the Clean 
Water Act for a placer mining operation in Alaska to date, indicate that the Corps 
has systematically failed to monitor mining operations in Alaska for unpermitted

.“•sSSflV. 
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dredge and fill discharges. There could well be hundreds o f  placer mines in the 
state that are operating in violation o f  the dredge and fill requirements that you 
administer.

Your agency has primary responsibility for insuring compliance with the dredge 
and fill requirements o f  the Clean Water Act. 33 U.S.C. § 1344. In addition, your 
agency is required to notify unpermitted dischargers o f  their violations. See 
Memorandum o f  Agreement Between Environmental Protection Agency and 
Department o f  the Army Concerning Regulation o f  Discharges o f  Solid Waste Under 
the Clean Water Act at 2 (March 14, 1986). The Clean Water Act’s objective is 
clear: to eliminate the discharge o f  pollutants by 1985. 33 U.S.C. § 1251(a)(1). 
The Corps’ programmatic failure to address mine dredge and fill discharges 
constitutes an abdication o f  your statutory responsibilities rather than an aggressive 
e ffort to restore and maintain the integrity o f  the nation’s waters.

Therefore, we request that you take action to prevent mines that have violated 
or will violate the Clean Water Ac* icrom operating in 1988 until the mines obtain 
the necessary permits. Specifically, we request that you exercise your powers under 
33 C.F.R. § 326.3(c) to issue notices o f  noncompliance to all the operators who are 
in violation o f  the dredge and fill requirements. The notices should require the 
operators to apply for and obtain the necessary Corps permits before commencing 
operations in 1988. Further, we request that your agency undertake a rigorous 
review o f  the notices and plans o f  operations and State o f  Alaska tri-agency 
applications filed for the 1988 mining season to insure that the operators have 
obtained the necessary Corps permits prior to commencing operations.

We urge your agency to immediately undertake a concerted effort to address 
these serious deficiencies. I request an opportunity to meet with you as soon as 
possible to discuss what steps your agency can take to facilitate bringing the 
mining industry into compliance with the dredge and fill requirements o f  the Clean 
Water Act by 1988.

FLS/ke
Ends.
cc: Rooie G . Russell, Regional Administrator, Environmental Protection Agency,

Region 10
Michael Penfold, State O ffice Director, Bureau o f  Land Management, Alaska 
Dennis D. Kelso, Commissioner, Alaska Department o f  Environmental Conservation

Very truly yours,

Fern L. Shepard
Sierra Club Legal Defense Fund, Inc.
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tai nnH Native erouns charged on ,1988 summer mining season. nan land, it is cleai that corps per- . . . „  c . . . .Writer '-v ' I'tai and Native groups charged 

"  A N C H O R A G E — The U .S. Army f Tuesday. * The coalition said the corps has
Corns 5 Engineers has ignored its The coalition wrote a letter to the ^issued only one permit for a placer 
du , require permits for placer corps, demanding that the agency- j mining operation in Alaska, 
gola miners wh“ dump earth onto i require all of Alaska’s placer min- ]■' “ By the very nature of placer

mits are required for the vast 
majority of operations,”  said Fern 
Shepard, attorney for the Sierra 

-Club Legal Defense Fund, which is 
representing the coalition.wetlands or change the course of. ers to comply with the; federal mining, which is essentially strip ■. representing the coal

S i t  J ? ; • v<« . ? *  ............. ..v ,  •.,   -

[
7 1" “ It’s something we've ’always " 

had the responsibility to do, but • 
. we’ve had a lot of other things to do,,; 
and we were taking our time,”  said 
Richardson, . >'• -n • 1 • .

a The corps now is working with i
1 
l

. other regulatory agencies and min 
ing associations to alert miners of a 
planned increase in enforcement. < 
This fall, the agency will mail let- j 
ters to miners and ask for their ap- j 

.p lications during the winter, • 
Richardson said.- i V -* v  

a? The agency, which already hand- 1 
• les about 600 applications a year for ■ 
i disturbances of wetlands in Alaska,,J 
:will try to handle the increased v 
^.workload of miners’ applications > 
(i with no extra staff, she said.' • •»* i 
(!- She predicted that most applica- <j 
r tions would be approved in some j 

form. "We don’t try to prevent peo-^a 
5 pie from doing something,”  she 'j; 

v said. "We try to help them imple- r.
■ i ment a plan that would have the ) 
!. least impact." •■uv.
,|. Shepard said her group ex- j?

amined Bureau of Land Manage- \
-, ment records for 56 mining opera- v 

tions, mostly, in southcentral 
•Alaska. t 5 ..’'f'v

■ j "Even based on the limited in- !
. formation in BLM’s files, over half •/ 
■>. of these operations show the dis-;;
‘ charge of dredged or fill materials '

 ̂without the necessary permit from decision by a federal judge has shut 4 
the corps,”  she said in a letter to , down placer mining in Alaska’s^  
Col. Wilbur Gregory Jr., district ' national parks until a cumulative" 

^engineer for the Army Corps. -■ environmental impact statement is 
3 ' Curt McVee, executive director finished. The same judge ruled last 
iof the Alaska Miners Association, month that larger mines on BLM

land in several rich gold-mining 
drainages around Fairbanks will 
have to shut down next summer if 
the BLM does not finish' environ- 

j mental studies by then.
The earlier lawsuits do not affect 

any mines on state land, nor do they 
affect mines disturbing less than 
five acres of BLM land. But the 

bring civil suits against, them. ArmyCorpsof Engineers has juris- 
Notices will be sent to other miners' (diction over any operation that dis- 
this summer as Shepard and two .turbs wetlands, Shepard said, 

-assistants review other mining re- l-.iCWhat we’re trying to do is close 
^cords, she said. -a loophole,”  she said. "There are a

The coalition is not threatening • lot of mines that don’t have any en- 
lawsuits yet, Shepard said. "But

said the coalition’s figures may be . 
too high. "The Sierra Club must be 
assuming that these areas are all 

’•wetlands—that’s an interpretation 
that must be left up to the corps,” 

^hesaid.' ”  1 *'
( • The coalition also sent notices of 
•violations to30 miners, a procedure. 
•required if the group intends to

that’s certainly something we 
would consider doing in 1988 if the 

) problem is still unresolved,” she 
said. ..i’ 'i’ ’1 • • *.• >• •'

The Sierra Club has been suc­
cessful in other recent lawsuits in- 
i.yqlving placer mines. A July 1985 
ID' ■•■ - • .  i   ■'

vironmental review. This is sort oi 
the last piece of the puzzle."

The coalition comprises the Sier- 
i ra Club, the Northern Alaska En- 
1 vironmental Center, the Wilder­
ness Society, Birch Creek Village 
and Cenaliulriit Coastal Manage- 

', ment District. \ ' '••;' • •? *1, •

its job,”  Shepard said.
Pat Richardson, a corps spokes 

woman, agreed that the agency ha 
not pursued the task vigorously i- 
the past, but she said officials dc 
veloped a policy paper in April t 
deal with placer mining.

I
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fhe n o r t h  p a c i f i c  r i m
December 4,1991

Representative Niilo Koponen 

Alaska State Legislature 

PO  B o x  V  

Juneau, A K  99811

R E : I-IB0029c

Dear Representative Koponen:

Thank you for informing our Health Director, Leonard H amilton, concerning 

HB0029c. W e  are in full support of having a statutorily created cause of action for 

protection against environmental threats.

However, please be advised that our in-house counsel believes there is a syntax 

error at section (d)(1) which should be corrected. On the last line of page one (line 

14) and the first line of page two, the type of municipality excluded from suits is 

described. The prepositional phrase "by the Department of Community and 

Regional Affairs under A S  14.17.140" is misplaced. As it reads now, that phrase 

modifies "the alleged violation," which would mean that D C R A  is either the violator 

or the entity alleging the violation. Neither meaning makes sense.

W e  believe that the phrase should be inserted earlier in the sentence, at line 14 on 

page one, so that the bill reads as follows:

determination of $100,000,000 or less as determined by the 

Department, of Community and Regional Affairs under A S  14.17.140 

as of January 1 of the second fiscal year preceding the alleged 

violation [ B Y  T H E  D E P A R T M E N T  O F  C O M M U N IT Y  A N D  

R E G IO N A L  A F F A IR S  U N D E R  A S  14.17.140]:..."

Please advise us when the bill's language has been corrected.

3300 "C” Street / Anchorage, Alaska 99503-3920 / Ph. (907) 562-41551 Fax (907) 563-2891 
The Non-Protit Corporation Serving The People Of The Chugach Native Region



Representative Niilo Koponen 

December 4,1991 

Page Tw o

Again, thank you for informing us about the bill. 

Sincerely,

T H E  N O R T H  P A C IF IC  R IM

Richard A . Rollatfa 

Executive Director

cc: Leonard Hamilton, T N P R  Health Director

Alaska Native Health Board 

Representative K ay  Brow n 

Representative Johnny Ellis



CITY OF HAINES, ALASKA
P.O. B O X  1049 

H A IN E S , A L A S K A  99827

(907) 766-2231 • TOURISM (907) 766-2234 • FAX (907) 766-3179

D e c e m b e r 1 1 ,  1991

R e p . J e r r y  M a c k ie  
P . O .  B o x  V (MS 3 1 0 0 )
J u n e a u ,  AK 9 9 8 1 1

R e: HB 29

D e a r  J e r r y :

T h e  C i t y  o f  H a i n e s  s u p p o r t s  HB 2 9 .  I t  i s  an  i m p o r t a n t  b i l l  
r e l a t i n g  t o  p u b l i c  h e a l t h  i n  o u r  c o m m u n it y .

P o l l u t i o n  b y  s e p t i c  t a n k / l e a c h  f i e l d  s y s t e m s ,  o u t h o u s e s  a n d  
c e s s p o o l s  a f f e c t s  p r o p e r t y  l o c a t e d  d o w n h i l l  o r  d o w n s tr e a m  f r o m  t h e  
p o l l u t i o n  s o u r c e .  T h i s  p o l l u t i o n  c r e a t e s  u n s a f e  d r i n k i n g  w a t e r  a n d  
a n o t i c e a b l e  s m e l l  i n  t h e  n e i g h b o r h o o d s .  P o o l s  o f  se w a g e  f r o m  
s e p t i c  s y s t e m s  h a v e  b e e n  n o t e d  i n  c h i l d r e n ' s  p l a y  a r e a s .

P o l l u t i o n  la w s  n e e d  t o  b e  c r e a t e d  and e n f o r c e d ;  e s p e c i a l l y  w h e r e  
d r i n k i n g  w a t e r  a n d  p u b l i c  h e a l t h  a r e  im p a c t e d .

P l e a s e  s u p p o r t  HB 2 9 .

T h a n k  y o u  f o r  y o u r  a t t e n t i o n  t o  h e a l t h - r e l a t e d  i s s u e s .

M a y o r
C IT Y  OF HAINES

c c :  S e n .  D i c k  E l i a s o n
R e p . N i i l o  K o p o n e n  
R e p . K a y  Brow n 
R e p . J o h n n y  E l l i s



P o p p y  L a n e :  a  Good C ase f o r  c i t i z e n  S u i t s

b y  K a r e n  Wood 
3 / 9 1  ' •

S h e i l a  a n d  C h a r l i e  D ic k s o n  a n d  t h e i r  d a u g h t e r  K im  w o r k e d  f o r  
n i n e  y e a r s  t o  g e t  r e l i e f  f r o m  t o x i c  e x p o s u r e  t o  t h e  d r i l l i n g  m uds 
a n d  o t h e r  w a s t e s  b e i n g  i l l e g a l l y  dumped i n  t h e  P o p p y  L a n e  g r a v e l  
p i t  b e h i n d  t h e i r  h o u s e .  N i n e  l o n g  y e a r s  o f  a  t o x i c  n i g h t m a r e ,  w i t h  
t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  s l o w  t o  t a k e  a c t i o n  
a n d  t h e  f a m i l y  u n a b l e  t o  move b e c a u s e  t h e  v a l u e  o f  t h e i r  h o u s e  l o t  
p l u n g e d  t o  z e r o .

I f  t h e  D ic k s o n s  h a d  b e e n  a b l e  t o  s u e  U n o c a l  t o  b r i n g  t h e  
c om p any i n t o  c o m p l i a n c e  w i t h  A l a s k a  p o l l u t i o n  la w s  ( t o  s t o p  t h e  
i l l e g a l  d u m p in g  a n d  s t o r a g e  o f  h a z a r d o u s  w a s t e s ) , t h e y  m i g h t  h a v e  
f o u n d  r e l i e f  s o o n e r .  B u t  A l a s k a n s  do n o t  h a v e  t h a t  r i g h t  u n d e r  
s t a t e  l a w .

H o u s e  B i l l  2 9 ,  r e i n t r o d u c e d  t h i s  y e a r  b y  R e p r e s e n t a t i v e  N i i l o  
K o p o n e n ,  w o u ld  g i v e  A l a s k a n s  t h e  a b i l i t y  t o  t a k e  a c t i o n  t o  c o n t r o l  
p o l l u t i o n  w hen DEC h a s  f a i l e d  t o  a c t .  P a s s a g e  o f  t h i s  b i l l  w o u ld  
e n a b l e  A l a s k a n s  l i k e  t h e  D ic k s o n s  t o  p r o t e c t  t h e m s e l v e s  f r o m  
p o l l u t i o n .

I t ' s  t o o  l a t e  f o r  S h e i l a ,  C h a r l i e  a n d  K im .  T h e y  h a v e  f i n a l l y  
e s c a p e d  t h e i r  t o x i c  b a c k y a r d  i n  K e n a i  a n d  a r e  s t a r t i n g  t h e i r  l i f e  
o v e r  a g a i n  e ls e w h e r e  i n  A l a s k a .  B e lo w  i s  t h e i r  s t o r y ,  a s  t o l d  t o  
me b y  S h e i l a  D i c k s o n .

S h e i l a  and C h a r l i e  D ic k s o n  b u i l t  t h e i r  home o n  P o p p y  L a n e  i n  
S o l d o t n a  i n  1 9 8 1 ,  e x p e c t i n g  t o  r a i s e  t h e i r  d a u g h t e r  in . a q u i e t ,  
r u r a l  s e t t i n g  i n  S o u t h c e n t r a l  A l a s k a .  S oon a f t e r  t h e y  m oved i n t o  
t h e i r  new  hom e, t h e  D i c k s o n s  n o t i c e d  t r u c k s  d u m p in g  l o a d s  o f  w h a t  
l o o k e d  l i k e  mud i n  t h e  g r a v e l  p i t  b e h i n d  t h e i r  h o u s e ;  5 - 8  v a c u u m  
t r u c k l o a d s  b e i n g  dumped e a c h  d a y .  U n o c a l  O i l  a n d  G a s , o w n e r s  o f  
t h e  p i t ,  m in e d  g r a v e l  t h e r e  t o  b u i l d  t h e i r  o i l  a n d  g a s  p r o d u c t i o n  
p a d s .

" I  d i d n ' t  know  w h a t  d r i l l i n g  muds w e r e , "  s a i d  S h e i l a .  " I  
t h o u g h t  t h e y  w e r e  some s o r t  o f  s e p t i c  w a s t e . "

T h e  D ic k s o n s  r e p o r t e d  t h e  d u m p in g  t o  t h e  D e p a r t m e n t  o f  
E n v i r o n m e n t a l  C o n s e r v a t i o n  ( D E C ) , an d  R i c h a r d  M o u l t o n  came o u t  t o  
v i s i t  t h e  U n o c a l  g r a v e l  p i t .  A f t e r  l o o k i n g  a r o u n d ,  h e  o b t a i n e d  a 
s e a r c h  w a r r a n t  a n d  t o o k  s a m p le s  o f  m u d s. M o u l t o n  e s t i m a t e d  t h a t  
t h e  p i t  h a d  b e e n  a n  i l l e g a l  d u m p in g  s i t e  f o r  a t  l e a s t  10 y e a r s .

" T h e  t r u c k s  w o u ld  r u n  i n  and  h i d e  b e h i n d  m ounds o f  mud t o  
d u m p ,"  r e p o r t s  S h e i l a .  T h e  D ic k s o n s  c o u l d n ' t  c a t c h . , . t h e  t r u c k s  
b e c a u s e  t h e y ’ d e x i t  t h r o u g h  t h e  K e n a i  g a s  f i e l d s ,  a n d  t h e y ' c i i d n 11 
h a v e  a p h o n e  i n  t h e i r  h o u s e .  T h e i r  n e a r e s t  n e i g h b o r  l i v e d  a 
q u a r t e r  m i l e  a w a y.

A f t e r  M o u l t o n  made h i s  i n i t i a l  i n v e s t i g a t i o n ,  " U n o c a l  g o t  
c r a f t i e r , "  s a y s  S h e i l a .  " T h e y  came t o  dump b e f o r e  we g o t  u p  i n  t h e  
m o r n in g  a n d  a f t e r  d a r k . "

I n  1 9 3 2 ,  U n o c a l  s e t  t h e  p i t  on f i r e ,  i n f u r i a t i n g  n e i g h b o r h o o d  
r e s i d e n t s .  M e a n w h i le ,  C h a r l i e  was l e a r n i n g  a b o u t  d r i l l i n g  m u d s. 
He h a d  t a k e n  a j o b  r u n n i n g  a vacuum  t r u c k  f o r  A l a s k a  E n v i r o n m e n t a l
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I n d u s t r y  w h e r e  h e  h a u l e d  d r i l l i n g  muds t o  t h e  S t e r l i n g  S p e c i a l  
W a s te  S i t e  f o r  d i s p o s a l ,  a n d  b e g a n  t o  w o r r y  a b o u t  t h e  p o t e n t i a l  
t o x i c i t y  o f  t h e  w a s t e s  dumped n e a r  t h e i r  hom e.

T h e  D i c k s o n s  h a d  g o o d  r e a s o n  t o  b e  c o n c e r n e d .  D r i l l i n g  f l u i d s  
o r  m uds a r e  s u s p e n s i o n s  o f  s o l i d s  and d i s s o l v e d  m a t e r i a l s  i n  a b a s e  
o f  w a t e r  o r  o i l  t h a t  a r e  u s e d  i n  d r i l l i n g  o p e r a t i o n s  t o  l u b r i c a t e  
a n d  c o o l  d r i l l  b i t s ,  c o n t r o l  f o r m a t i o n  p r e s s u r e ,  r e m o v e  d r i l l  
c u t t i n g s ,  a n d  p e r f o r m  o t h e r  f u n c t i o n s .  T h e s e  w a s t e s  c a n  c o n t a i n  
a  n u m b e r  o f  t o x i c  s u b s t a n c e s ,  i n c l u d i n g  p e t r o l e u m  h y d r o c a r b o n s  
( i n c l u d i n g  b e n z e n e s ,  n a p h t h a l e n e s ,  a n d  p h e n a n t h r e n e s )  a n d  a d d i t i v e s  
s u c h  a s  b a c t e r i c i d e s ,  s o l u b l e  s a l t s ,  h e a v y  m e t a l s ,  a n d  e t h y l e n e  
g l y c o l  ( f r o m  O i l  i n  t h e  A r c t i c ) .

T h e  f a m i l y  d e c i d e d  t o  m o ve . T h e y  p u t  t h e i r  h o u s e  o n  t h e  
m a r k e t  i n  t h e  f a l l  o f  1 9 8 3 ,  b u t  f o u n d  l i t t l e  i n t e r e s t  i n  t h e  
p r o p e r t y .  R u m o u rs  h a d  b e g u n  t o  s p r e a d  a b o u t  t h e  P o p p y  L a n e  p i t .  
T h e  n u m b e r  o f  p o t e n t i a l  b u y e r s  becam e s m a l l e r  a n d  s m a l l e r ,  a n d  t h e  
D i c k s o n s  e v e n t u a l l y  l o s t  h o p e  t h a t  t h e y  w o u ld  e v e r  b e  a b l e  t o  s e l l .

" O l d - t i m e r s  b e g a n  t e l l i n g  u s  t h a t  t h e y  w e r e  a f r a i d  t o  w a l k  
t h r o u g h  t h e  p i t  i n  r u b b e r  b o o t s  b e c a u s e  o f  w h a t  t h e  s t u f f  dum ped 
t h e r e  w o u ld  d o  t o  y o u r  s h o e s , "  F o r  a l o n g  t i m e ,  l o c a l  r e s i d e n t s  
h a d  g o n e  t o  t h e  p i t  t o  g e t  o l d  b a r r e l s  f o r  t h e i r  h o u s e h o l d  r u b b i s h .  
" T h e y ' d  j u s t  dump t h e  c o n t e n t s  o f  t h e  b a r r e l s  o n  t h e  g r o u n d —  
t h e r e ' s  n o  t e l l i n g  w h a t  p e o p l e  w e r e  e x p o s e d  t o , "  s a i d  S h e i l a .

C h a r l i e  b e g a n  d e m a n d in g  t h a t  DEC t a k e  n o t i c e  o f  t h e  P o p p y  L a n e  
p i t .  M i k e  L u c k y  a n d  B ob C anone o f  DEC h e l d  an  i n f o r m a l  m e e t i n g  
w i t h  B ob  A n d e r s o n  a n d  L a r r y  c u t t i n g  o f  U n o c a l ,  C h a r l i e  a n d  a n o t h e r  
P o p p y  L a n e  r e s i d e n t  t o  d i s c u s s  t h e  p i t .  A f t e r  t h e  m e e t i n g ,  s a y s  
S h e i l a ,  L a r r y  C u t t i n g  "cam e u p  a n d  p o k e d  C h a r l i e  i n  t h e  c h e s t  a n d  
s a i d ,  ' I ' l l  s e e  y o u r  e n t i r e  f a m i l y  d e a d  and  b u r i e d  i n  t h e  d i r t  
b e f o r e  U n o c a l  g i v e s  y o u  a d i m e . ' "  W i t h  t h a t ,  s a i d  S h e i l a ,  " t h e  
f i g h t  w as o n . "

A b o u t  t h i s  t i m e ,  o n e  o f  t h e  D i c k s o n ' s  n e i g h b o r s  f e l l  s i c k  f r o m  
c h r o m iu m  p o i s o n i n g .  S h e i l a  a n d  C h a r l i e  b e g a n  h a u l i n g  t h e i r  
d r i n k i n g  w a t e r  f r o m  S o l d o t n a ,  and  b o i l e d  t a p  w a t e r  f o r  a l l  o t h e r  
u s e s .

I n  1 9 8 4 ,  l o c a l  r e s i d e n t s  p u s h e d  f o r  an  a n a l y s i s  o f  p i t  
c o n t e n t s ,  f o r  m o n i t o r i n g  w e l l s  t o  m e a s u r e  t h e  e x t e n t  o f  p o l l u t i o n  
a n d  p o t e n t i a l  g r o u n d w a t e r  c o n t a m i n a t i o n ,  a n d  f o r  a f e n c e  a r o u n d  
t h e  p i t  t o  k e e p  c h i l d r e n  o u t  o f  i t .

T h e  a n a l y s i s  b e g a n  i n  1 9 8 5 ,  a n d  p i l e s  o f  p e a r  s o a k e d  w i t h  g a s  
c o n d e n s a t e  w e r e  f o u n d .  I t  t o o k  s e v e r a l  y e a r s  t o  q u a n t i f y  t h e  
c o n t a m i n a t i o n .  DEC d u g  n i n e  t r e n c h e s  i n  d i f f e r e n t  p a r t s  o f  t h e  
p i t ,  b u t  d i d n ' t  f i n d  c o n s i s t e n t  r e s u l t s .  U n o c a l  d i d  some t e s t i n g  
a s  w e l l ,  b u t  u s e d  o n l y  a s m a l l  b u c k e t  a n d  d i d  n o t  d i g  d e e p l y ,  s a y s  
S h e i l a .

T h e  D i c k s o n s ,  a l o n g  w ic h  s e v e r a l  o f  t h e i r  n e i g h b o r s ,  f i l e d  
s u i t  f o r  dam ages a g a i n s t  U n o c a l  i n  1 9 3 5 .  T h e  c a s e  was b a s e d  on a 
n u i s a n c e  c o m p l a i n t  t h a t  U n o c a l  h a d  c r e a t e d  a n u i s a n c e  o n  t h e i r  
l a n d ,  m a k in g  i t  i m p o s s i b l e  f o r  t h e  D i c k s o n s  t o  s e l l  t h e i r  own 
a d j a c e n t  p r o p e r t y .

I n  1 9 8 7 ,  a new , m o re  e x t e n s i v e  i n v e s t i g a t i o n  w as b e g u n .  J o e  
L a b e a u x  o f  DEC o b t a i n e d  a s e a r c h  w a r r a n t  and i n t e r v i e w e d  l o c a l  
r e s i d e n t s  t o  d o c u m e n t  d u m p in g  s i t i n g s .  D a v e  K n u t h  o f  DEC c o l l e c t e d  
s a m p le s  f r o m  t h e  p i t ,  S h e i l a  d e s c r i b e d  how , a f t e r  g e t t i n g  i n t o  t h e



b u c k e t  o f  a b a c k h o e ,  K n u t h  was lo w e r e d  down i n t o  a  d i t c h  o f  g a s  
c o n d e n s a t e  s o a k e d  p e a t .  A f t e r  o n l y  a fe w  m i n u t e s ,  K n u t h  f a i n t e d .

A t  t h i s  p o i n t ,  L a b e a u x  v i s i t e d  t h e  D i c k s o n ' s  a n d  a d v i s e d  th e m  
n o t  t o  u s e  t h e  w a t e r ,  e v e n  t h o u g h  t h e  s a m p le s  f r o m  t h e  
i n v e s t i g a t i o n  h a d  n o t  y e t  b e e n  a n a l y z e d .  T h e  f a m i l y  b e g a n  
s h o w e r i n g  i n  t o w n .

I n  t h e  c o u r s e  o f  t h e  i n v e s t i g a t i o n ,  d r i l l i n g  b i t s ,  b a r r e l s ,  
a b o i l e r  c o v e r e d  w i t h  a s b e s t o s ,  an d  a c o m p l e t e  d r i l l  r i g  w e r e  
re m o v e d  f r o m  t h e  p i t .  "A  l o t  m o re  s u b s t a n c e s  w e r e  f o u n d ,  m o re  
h y d r o c a r b o n s ,  a n d  m o re  a r e a s  w h e re  p r o d u c e d  w a t e r s  w e r e  d u m p e d ,"  
s a i d  S h e i l a .

T h e  c o n t r a c t o r  r e s p o n s i b l e  f o r  h a u l i n g  t h e  m e t a l  p a r t s  aw ay 
w as s u p p o s e d  t o  s t e a m  c l e a n  th e m  b e f o r e  d i s p o s i n g  o f  th e m  i n  t h e  
l a n d f i l l .  S h e i l a  s a i d  t h a t  a t  o n e  p o i n t ,  t w o  o f  t h e  D i c k s o n ' s  
n e i g h b o r s  f o l l o w e d  t h e  c o n t r a c t o r ' s  t r u c k .  T h e  t r u c k  w e n t  s t r a i g h t  
t o  t h e  l a n d f i l l ;  n o  r e m o v a l  o f  d r i l l i n g  m uds f r o m  t h e  m e t a l  p a r t s  
was d o n e .  DEC w as n o t i f i e d ,  b u t  t h e  a g e n c y  d i d  n o t  f o l l o w  u p  o n  t h e  
r e p o r t .

W h a t  i s  h a p p e n i n g  now a t  t h e  P o p p y  L a n e  s i t e ?  C l e a n  u p  i s  
f i n a l l y  u n d e r w a y .  T h e  c o n t a m i n a t e d  g r o u n d  w a t e r  i s  b e i n g  r e m o v e d  
f r o m  t h e  g r o u n d ,  c l e a n e d ,  an d  r e i n j e c t e d  i n t o  t h e  a q u i f e r .  A nd  i n  
D e ce m b e r 1 9 9 0 ,  t h e  D i c k s o n ' s  la w  s u i t  was f i n a l l y  s e t t l e d  o u t  o f  
c o u r t  f o r  a n  u n d i s c l o s e d  a m o u n t ( a s  r e q u e s t e d  b y  U n o c a l ) .

Who w o u ld  h a v e  t h o u g h t  t h i s  h o r r i b l e  s t o r y  t o o k  p l a c e  i n  
A l a s k a ?  H a z a r d o u s  p o l l u t i o n  d o e s  b l i g h t  e v e n  t h e  f a r  r e a c h e s  o f  
o u r  s t a t e ,  a n d  c i t i z e n s  m u s t  be em pow ered t o  p r o t e c t  t h e m s e l v e s  
f r o m  i t .  T h e  a b i l i t y  t o  f i l e  a c i t i z e n  s u i t  t o  s t o p  t h e  d u m p in g  
a n d  g e t  a q u i c k  c l e a n u p  m i g h t  h a v e  e n d e d  t h e  D i c k s o n ' s  n i g h t m a r e  
s o o n e r .  P a s s a g e  o f  HB 29 i s  n e e d e d  t o  p r e v e n t  m o re  A l a s k a n s  f r o m  
s u f f e r i n g  s i m i l a r  e x p e r i e n c e s .
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C itizen  Se lf-Pro tection  Act
1/92

W hy does A laska need the Citizen Self-Protection Act?

This bill would enable citizens to 1) provide an incentive to industry to prevent pollution, because a 
regulatory entity (the citizen) is present and watching even when DEC is not, 2) force DEC to take action to- 
enforce the laws against polluters, or 3) lake action against polluters when DEC has failed to do so. Citizen 
suits would be applicable in the case of an ongoing violation of stale pollution laws. The intention is to 
enhance the effectiveness of public interest laws, resulting in a cleaner environment and better health and 
well-being.

The Oil Spill Commission advised the stale to adopt citizen suits (Recommendation #13) as an 
important component in Alaska’s regulatory scheme. Over 900 hazardous wastes sites have been documented 
in the state, and more are added to the list each year. The Department of Environmental Conservation, an 
agency with a large statutory mandate and a large geographical area to cover, was underfunded even before 
this year’s proposed budget cuts. DEC can’t do everything. The Citizen Sclf-Protec’ ion Act will put power 
back into the hands of the people when normal administrative channels aren’t adequate.

W hen can citizens take action?

A suit can not be filed until 60 days after the plaintiff has given notice of violation to the 
Commissioner and to the alleged polluter. If the Commissioner is already prosecuting a civil or 
administrative penalty proceeding, a suit may not be filed.

W h o can be sued, and what rem edies can be achieved?

Citizens could sue any person, the state, or any agency of the state that is allegedly violating 
pollution laws (Title 46). A citizen may also sue the DEC Commissioner if the Commissioner fails to 
perform a nor.discretionarv act or duly.

The court may award civil penalties, issue an injunction, or provide for other relief. Any monetary 
penalty above and beyond reimbursement of attorney’s fees reverts to the state general fund.

D oes the federal government o r  any other states use citizen suit provisions?

Congress has recognized the value of citizen suits as supplements to the government’s enforcement. 
Citizens have ample authority to enforce federal environmental laws. Citizen enforcement actions have 
proven not to be unreasonable avenues for harassment of industry or the EPA, but to be a valuable means 
for stopping major violators whom the EPA had been unable to reach. The Clean Air Act, Clean Water Act, 
Resource Conservation and Recovery Act (RCRA), the Comprehensive Environmental Response, 
Compensation and Liability Act (CERCLA, or Superfund) and the Surface Mining Reclamation Act all have 
citizen suit provisions. The business community has operated under these federal laws for nearly 20 years.
Sixteen other states and the District of Columbia have citizen suit provisions in various forms.

W hat powers do Alaskans have now to protect themselves from  pollu tion?

Alaskans can bring a lawsuit against polluters who arc violating federal environmental laws. In some 
cases, Alaskans do have the legai authority to sue violators of some stale laws, including the state surface 
mining coal law. Interestingly, citizen suits arc a prominent feature o f the Oil and Gas Commission laws, 
existing to protect the interests of the oil industry. Victims of pollution do not, however, have the power to 
enforce state pollution laws.
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