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issued by him incapable of being re­
called or invalidated by himself, when 
the appointing power is located else­
where. and when his act, in issuing 
the commission, i3 not discretionary 
with him, but is only the perform­
ance of a ministerial duty."

And where, in pursuance of an ap­
pointment regularly and validly made 
by the common council of a city, a 
person qualified for an office by giving 
bond and taking the oath, although the 
appointment had not been signed by 
the mayor, it has been held that the 
appointment was final and not subject 
to rescission by the council, where the 
duty of the mayor in respect to sign­
ing appointments wa3 purely minis­
terial. People ex rel. Mosher v. 
Stowell (1879) 9 Abb. N. C. (N. Y .) 
456.

With respect to the necessity of a 
commission or certificate to complete 
an appointment, a distinction has been 
noted between commission or cer­
tificate issued after an election of an 
officer by the people and commission 
or certificate issued after an appoint­
ment of an officer by an executive or 
other board. In the former case, it i3 
said that the right of a person to the 
office arises from the vote of the peo­
ple, and does not depend upon the 
issuance of a commission; while, in 
the latter case, the issuance of the 
commission is an essential part of the 
appointment. Conger v. Gilmer (1867) 
32 Cal. 76. It was said in this case, 
with respect to the appointment of 
officers by boards consisting of sev­
eral members, that the mere fact that 
it is necessary to take a vote in order 
to arrive at some decision with re­
spect to the appointment does not 
make the appointment an "election" 
not requiring a commission or certifi­
cate for its consummation, but that 
the action of the board in such a case 
is as much an "appointment” as the 
action of a governor or other single 
executive in similar cases.

For the right of a governor to re­
scind an appointment made during a 
recess of the legislature where a com­
mission has issued, the appointment 
being subject to confirmation by the 
senate, see People ex rel. Wetherbee

v. Cazneau (1862) 20 Cal. 504, dis­
cussed supra, suod. III. b.
d. Q u a l i f ica t io n :  a pp ro va l  o f  bond , d o .

In Michigan, where a person ap­
pointed by the mayor to the ofiice of 
city counselor accepts the office and 
takes the oath and files a bond with 
the common council as required by 
law, which bond appears to be suffi­
cient and entirely regular, it has been 
held that the mayor is without power 
to revoke the appointment prior to 
the approval of the bond. Speed v. 
Detroit (1893) 97 Mich. 198, 56 N. W. 
570 (fo r  further proceedings, see 
Speed v. Detroit (1894) 98 Mich. 360, 
57 N. W. 406, 22 L.R.A. 842, 39 Am. 
St. Rep. 555), and Atty. Gen. v. Corliss 
(1894) 98 Mich. 372, 57 N. W. 410.

And in Atty. Gen. v. Love (1S77) 
39 N.‘ J. L . 476, 23 Am. Rep. 234 (a f ­
firming (1876) 39 N. J. L. 14 ) , where, 
upon being appointed to the office of 
city collector a few days before the 
expiration of the term of office of the 
majority on the appointive board, the 
appointee was inducted into office and 
entered upon the duties thereof, it was 
held that this appointment was final, 
and not subject to rescission by the 
incoming board, although the board 
had not submitted the officer’s bond 
to the mayor for his approval or veto. 
The view was expressed that the fail­
ure of the board to perfect the ap­
pointment by submitting the bond to 
the mayor, being an act entirely out­
side the control of the appointee, 
should not be held to affect his rights.

But where three of the judges of a 
court of common pleas signed and de­
livered a certificate of appointment 
designating a certain person as clerk 
of that court, directing the acting 
clerk to enter such appointment on 
the minutes of the court, and the 
court then adjourned until the follow­
ing Monday, and, dissent being ex­
pressed by two of the judges to the 
entry of the appointment on the min­
utes of the court on the following 
Monday, the clerk refused to enter the 
appointment, and the same judges 
subsequently refused to approve of 
the bond offered by the appointee, it 
has been held that the appointment 
was never completed and hence was
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subject to rescission by ‘ be court. 
State ex re!. Goodin v. Este 1 * 7
Ohio. pt. 1. p. 134. It was the court's 
opinion in this case that, it the ap­
pointment had been entered on the 
Minutes of the court and the appointee 
had qualified by taking the oath of of­
fice and giving bond, and the bond had 
been approved by the court, the court 
then could not have interfered with 
the office; but that, the approval of 
the bond being an essential part of the 
appointment, the appointment was 
subject to rescission at any time until 
the bond was approved.

It appears from the statement of 
fact3 in the reported case (T ho rn e  
v. S Q L 'IE R  (.Mich.) ante, 1 2 6 ) *  and in 
the companion case of North v. Wag­
ner (1933) —  Mich. — , 249 N. W. 494, 
that the appointees in those cases had 
qualified and entered upon the dis­
charge of the duties of the office, al­
though this fact was not stressed by 
the court.

For the right to rescind the con­
firmation of an appointment after the 
appointee has filed his bond and quali­
fied for the ofiice, see the following 
cases discussed in subd. VI. b, c, in­
fra : United States v. Smith (1932)
286 U. S. 3. 76 L. ed. 954, 52 S. Ct. 475; 
State ex rel. Whitney v. Van Buskirk 
(187S) 40 N. J. L. 463. and Re Fitz­
gerald (1903) S2 N. Y. Supp. 811 
(affirmed in < 19031 88 App. Div. 434, 
84 N. Y. Supp. 1125).

And for the right to reconsider an 
election by ballot at a later meeting, 
the election having been deferred un­
til the next meeting, where the per­
son receiving the majority of votes on 
the ballot ‘ a k . - i ;  at the first meeting 
files his oath or.d qualifies tor the 
ofiice prior to the later meeting, see 
State ex rei. Burdick v. Tyrrell v 1914) 
153 Wis. 425. 149 N. W. 230. Ann. Cas. 
1916E, 270. discussed supra, subd. IV. c, 1.

As to whether an appointment made 
at a morning session may be recon­
sidered at the afternoon session, 
where the appointee executes a bond 
and takes the oath of ofiice during the 
noon recess, see State ex rel. Pierce 
y. Hardin <1931 > 163 Tenn. 471, 43
S. W. (2d) 924. supra, fubd. IV. c, 1.

O. Mixrcllnueous
In a Kentucky case, in holding in­

effectual and invalid an attempt made 
by a board of education about two 
months after the appointment of a 
county superintendent, but prior to 
the beginning of the superintendent's 
term, to rescind the appointment, the 
court said: “What remains to be dor.e 
to complete the occupation of the of­
fice must be done by the appointee, 
and not bv the appointing power. 
The office then has a duly selected 
person authorized to assume it, and, 
in the absence of some new circum­
stances such as failure to qualify or 
refusal to accept the office, there is no 
power to put another in the position. 
Board of Education v. McChesney 
(1930) 235 Ky. 692, 32 S. W. (2d) 26.

In Tuck v. Victoria (1S92) 2 B. C. 
179, where, upon a ballot being taken 
by a city council for the purpose- of 
electing a city officer, it appeared that 
one of the candidates had received a 
clear majority and the result of the 
vote was announced by the clerk, it 
was held that the appointment was 
final and complete, and not subject to 
rescission by the council at a later 
meeting, although the presiding officer 
had never declared such person elect­
ed, the minutes of the meeting had 
never been signed as required by law, 
no sealed instrument of appointment 
had been executed, the appointee had 
never given any bond or other securi­
ty and had not filed the declaration 
as to faithful performance of the du­
ties of the office as required by law, 
and there had never been any formal 
installation of the appointee into of­
fice.

The fact that, in order to complete 
an election by the people, it is neces­
sary that there should be a return 
of the result, does not make a return 
or something analogous to it a con­
stituent element of an appointment, 
so as to permit a rescission at any 
time before the return or other equiv­
alent act is effected. Ibid.

In Weir v. State 0 8 8 4 )  96 Ind. 311, 
where a board of county commission­
ers acting under the authority of a 
statute providing that such board 
should annually elect a secretary for
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the county board of health elected a 
person to this otfice and entered an 
order declaring such election on its 
records, it was held that the board 
could not, on the day following such 
election, rescind its action and elect 
another to the office.

See State ex rel. Childs v. Wadhams 
(1396) 64 Minn. 31S, 67 N. W. 64, dis­
cussed infra, subd. VI. c, in which the 
common council of a city was held 
to be without power to reconsider its 
confirmation of an appointment where 
the appointment had been promul­
gated and publicly proclaimed.
g t. R ig h t  to recon s ider  c o n f i rm a t io n  o f

a p p o in tm e n t .

a. In general.
The present division of the annota­

tion supersedes an annotation in 2 
A.L.R. 1657.

Some question has been raised as 
to whether greater latitude should not 
be allowed a collective body in the 
matter of reconsideration where it 
seeks to rescind a confirmation of an 
appointment than where it seeks to 
rescind an appointment made directly 
by it.

Thus, in distinguishing between the 
function of appointing to office and 
the function of confirming appoint­
ments, the Illinois court has said: 
"It is insisted that the council has no 
power to reconsider an election of of­
ficers by it; that the confirmation of 
an appointment is virtually an elec­
tion to office: that the same rule ap­
plies to confirmations as to elections, 
and that the weight of judicial au­
thority denies to deliberative assem­
blies the power to reconsider the 
election of an officer which it was 
authorized to make. This is not, how­
ever. the case of an election.— a choice 
between two or more candidates. The 
council does not, in any sense, choose 
the appointee. The question before 
it is the approval of an executive act 
of the mayor. Its action is discretion­
ary and deliberative." People ex rel. 
MacMahon v. Davis (1916) 2S4 111. 
439. 120 N. E. 326. 2 A.L.R. 1650.

And the view has been expressed, 
based upon the alleged difference in 
nature between the act of nomination

and the act of confirmation, it being 
argued that the former is the exer­
cise of a purely executive function, 
while the latter is more in the nature 
of a legislative act; that cases up­
holding the right to rescind the con- 
fi .tion of an appointment are not 

uority in support of the right to 
rescind an appointment directly made. 
Dissenting opinion of Wiest, J.. in 
North v. Wagner (1933) —  Mich. — , 
249 N. W. 494.

From a review of the cases, how­
ever. it would seem that, as a general 
rule, the confirmation of an appoint­
ment is just as binding upon the body 
making it as a direct appointment. 
See cases cited in the next two sub­
divisions of the annotation.

b. C on firm a t io n  by leg is la tu re .
The proceedings of a legislature be­

ing almost always governed by fixed 
rules of order, among which are usu­
ally found rules for the reconsidera­
tion of matters previously voted on, 
the question of the right of the legis­
lature to rescind the confirmation of 
an appointment is dependent largely 
upon the construction and efFect to be 
given to such rules.

For the right to attack the validity 
of rules of order with respect to re­
consideration, see the annotation in 
76 L. ed. U. S. 967.

The view has been expressed that 
the constitutional right of the senate 
to adopt rules with respect to the re­
consideration of resolutions passed by 
it extends only to cases where the 
senate is acting in a legislative capac­
ity, and does not embrace cases, such 
as the confirmation of appointments, 
where the senate acts in an executive 
capacity. Dissenting opinion of Eth- 
rid",« in Witherspoon v. State < 1925» 
138 Miss. 310, 103 So. 134. But this 
view was definitely rejected by the 
majority of the court in that case.

Likewise, in Atty. Gen. v. Oakman
(1901) 126 Mich. 717. 66 3. W. 151. 
in holding that a state semste. acting 
under a rule adopted by it permitting 
motion for reconsideration to be made 
on the same day the vote is taken >r 
within the next two days of actual 
session of the senate thereafter, might
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rescind ".he confirmation of an ap- 
po'1 rment at the same session before 
any action based upon the confirma­
tion had been taken, the court rejected 
the contention that, in consenting to 
an appointment by the governor, the_  ̂
legislature is performing an execu-- ' 
tive rather than a legislative duty, 
and that the rules governing the acts 
of the legislature in its legislative 
capacity, including the rule with re­
spect to reconsideration, have no ap­
plication to such a case. J

But where notice of the confirma­
tion has been sent to the executive, 
and he has completed the appoint­
ment, and the appointee has qualified 
and entered upon the discharge of the 
duties of the office, it has been held 
that the confirmation cannot be recon­
sidered, even though the rules of the 
senate provide for reconsideration. „ 

Thus, in | United States Smith I
(1932) 236 TJ. ii. 6, 76 L. e ‘54, 52'
S. Ct. 475, where, after consenting to 
a nomination made by the President, 
the Senate orr: -ed that the resolution 
and confirmation should be forward­
ed to the President, in accordance 
with which order the secretary of the 
Senate notified the President of the 
confirmation, the communication be­
ing delivered by the official messenger 
of the Senate, and, upon receiving the 
notice of confirmation, the President 
signed and delivered a commission to 
the officer, and tiie officer immediately 
took the oath of office and entered 
upon the discharge of the duties of 
the office, but. at its next session, the 
Senate voted to reconsider the con­
firmation. and. a: . r the President had 
refused the request of the Senate to 
return the resolution o: confirmation 
to it upon the ground that he had al­
ready issued a commission, the Senate 
placed the nomination on its calendar 
and then proceeded to reject it. acting 
under the rules of the Senate with 
respect to reconsideration, which pro­
vide that a motion for reconsidera­
tion may be made on either of the 
next two days of actual executive ses­
sion of the Senate, "but if a notifica­
tion of the confirmation or rejection 
of a nomination shall have been sent 
to the President before the expiration 39 A.L.R.— u .

of the time within which a motion 
to reconsider may be made, the motion 
to reconsider shall be accompanied by 
a motion to request the President to 
return such notification to the Sen­
ate.” and that "nominations confirmed 
or rejected by the Senate shall not 
be returned by the secretary to the 
President until the expiration of the 
time limited for making the motion 
to reconsider the same, or while a 
motion to reconsider is pending, un­
less otherwise ordered by the Senate,” 
it was held that the Senate had no 
power to reconsider the confirmation. 
In reaching this result, the court re­
lies to a large extent upon the history 
of the rules of the Senate with re­
spect to reconsideration and the prac­
tical construction put upon those rules 
by the Senate and the Executive. It 
is also pointed out that to permit the 
Senate to reconsider the confirmation 
after it had notified the President 
would render practically nugatory the 
proviso, added to the rule directing 
the secretary not to notify the Presi­
dent until the expiration of the time 
limited for making a motion to recon­
sider, that such notification should 
not be given “ unless otherwise or­
dered by the Senate.” In support of 
the result reached by it, the court 
said: “It is essential to the orderly
conduct of public business that for­
mality be observed in the relations be­
tween different branches of the gov­
ernment charged with concurrent du- 
t 'c s ; and that each branch be able to 
rely upon definite and formal notice 
of action by another. The construc­
tion urged by the Senate would pre­
vent the President from proceeding 
in any case upon notification of ad­
vice and consent, without first deter­
mining through unofficial channels 
whether the resolution had been for­
warded in compliance with an order 
of immediate notification or by the 
secretary in the ordinary course of 
business: for the resolution itself 
bears only the date of its adoption. 
If the President determined that the 
resolution had been sent within the 
time limited for making a motion to 
reconsider, he wouid have then to in­
form himself when that period ex­
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pired. If the motion were made, he 
would he put upon notice of it by re­
ceipt of a request to return the reso­
lution. But under the view urged by 
the Senate, that reconsideration may 
proceed even though the resolution be 
not returned, he would receive no for­
mal advice as to the disposition of 
the motion, save in the case of a 
final vote of rejection or confirmation. 
The uncertainty and confusion which 
would be engendered by such a con­
struction repel its adoption.”

But a different result has been 
reached where no notice of the con­
firmation was sent to the executive. 
Witherspoon v. State (1925) 133
Miss. 310, 103 So. 134. In that case 
a state senate, upon receiving a nomi­
nation made by the governor to the 
office of levee commissioner, confirmed 
the appointment at an executive ses­
sion, but no order was made directing 
notice to be sent to the governor of 
the confirmation, and at a subsequent 
session of the senate and within the 
time permitted by the rules of the 
senate for reconsideration, which 
rules were substantially the same as 
the rules governing the Senate of the 
United States and involved in the case 
of United States v. Smith (U . S .) 
supra, the governor making the ap­
pointment having in the meantime 
been succeeded by another in the gov­
ernor's ofiice, the senate voted to re­
consider the confirmation and con­
sented to the withdrawal of the 
appointee's name by the new gover­
nor. It was held that, the senate 
having acted in entire accordance 
with its rules, which under the Con­
stitution of the state it had the power 
to adopt, the rescission of the con­
firmation was proper. This result is 
expressed by the court as follows: 
‘O f course, . . . when the senate 
confirms an appointment made by the 
governor, it is without power there­
after to revoke the confirmation, but 
under the rules of the senate which 
the Constitution authorized it to 
adopt, no vote on the confirmation of 
an appointment to ofiice is final, and 
consequently there is no such con­
firmation until a motion to reconsider 
an affirmative vote thereon has been

disposed of adversely, or the time for 
the making thereof has expired with­
out such a motion being made.”

c . Confirm ation by local hotly.
In the case of the confirmation of 

appointments by local bodies, such as 
the confirmation by a city council of 
an appointment by a mayor, it is gen­
erally held that, after the will of the 
confirming body has cnce been ex­
pressed and the appointment is finally 
completed, the confirmation is not 
subject to reconsideration.

Thus, in State ex rel. Childs v. Wad- 
hams (1896) 64 Minn. 318, 67 N. W. 
64, where an appointment by a mayor 
to the office of city assessor was con­
firmed by the common council, the 
appointment thereafter being duly en­
tered of record and promulgated as 
required by law, but the common 
council, upon a motion being made by 
one of its members at a subsequent 
meeting to reconsider the vote of con­
firmation, upon the ground that such 
member had voted for confirmation by 
mistake, rescinded its former vote of 
confirmation and rejected the ap­
pointee, it was held that, the appoint­
ing power having been fully exercised 
by the confirmation and nothing fur­
ther being necessary to complete the 
appointment, the attempted rescis­
sion of the confirmation was unau­
thorized and of no effect.

And where an appointment made by 
a mayor to fill a vacancy in the office 
of city clerk has been confirmed by 
the common council, and the appointee 
has filed his oath and bond and per­
formed every act required of him to 
indicate his acceptance of the office, 
it has been held that it is not within 
the power of the council to rescind its 
former action and reject the nomina­
tion at a subsequent meeting. Re 
Fitzgerald (1903) S2 N. Y. Supp. S l l  
(affirmed in (1903) S3 App. Div. 434, 
34 N. Y. Supp. 1125). It was the 
court’s view in this case that the ap­
pointment could not be revoked even 
by the mayor and council acting to­
gether.

So. in State ex rel. Whitney v. Van 
Buskirk (ISTSi 40 N. J. L. 463, where, 
upon the tender of the resignation of 

39 A.L.R.
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the chief of police of a city and the 
nomination by the mayor of a person 
to fill the vacancy, the board of coun- 
cilmen accepted the resignation and 
confirmed the nomination, but at a 
subsequent meeting rescinded their 
vote, refusing to accept the resigna­
tion and withdrawing the confirma­
tion of the nomination, but the ap­
pointee, with the consent of the mayor, 
took the oath of office and entered 
upon the duties of the office, it was 
held that the act of the councilmen 
in attempting to rescind the vote 
taken by them at their first meeting 
was unauthorized and of no effect. It 
was said with respect to the right of 
the councilmen to withdraw their ac­
ceptance of the resignation, that, the 
acceptance of the resignation being 
a matter to be disposed of by the par­
son or body in whom was vested the 
power of appointment, no action could 
be taken by the councilmen with re­
spect to it withe t the consent of the 
mayor, part of the appointive power 
being vested in him ; and it is said in 
a later part of the opinion, that the 
same considerations apply to the at­
tempted reconsideration of the nomi­
nation.

But where the rules of order govern­
ing the proceedings of the local body 
provide for reconsideration, a differ­
ent result is reached.

Thus, in People ex rel. MacMahon 
v. Davis (1913) 234 111. 439, 120 N. E. 
326. 2 A.L.R. 1650. where a motion 
vas made immediately after the con­
firmation of certain appointments by 
a city council to reconsider such con­
firmation. and it was voted to lay such 
motion on the table, and the question 
of reconsideration was taken up at 
the next regular meeting of the coun­
cil and the vote of confirmation re­
scinded. the action of the council be­
ing in accordance with the rules 
adopted by it providing that a vote 
or question might be reconsidered at 
any time during the same meeting or 
at the first regular meeting held there­

after. it was held that the rescission 
of the confirmation was proper. In 
reaching this result, the court fol­
lowed Atty. Gen. v. Oakman 11901) 
126 Mich. 717. S6 S. \V. lot , 36 Am. St. 
Rep. 574, supra. The act of the ap­
pointees in assuming the offices on the 
day following their appointment was 
held not to give them any additional 
right with respect to the offices, in 
view of the fact that the motion to 
reconsider the vote of confirmation 
was pending before the council at the 
time they took over the offices. With 
respect to the applicability of rules 
of order to the confirmation of ap­
pointments, the court said: "No
good reason is apparent why the 
council may not establish rules in 
such cases for the government of 
its own procedure in arriving at its 
final judgment, as well as in other 
cases. Orderly procedure requires 
some rules for the proper despatch of 
business and deliberation in its con­
duct. The confirmation of executive 
appointments should be deliberately 
considered, and the rules applicable 
to ordinary questions to secure such 
deliberation may well be applied."

It is obvious, of course, that, where 
the office is not for any fixed or defi­
nite term but is dependent upon pub­
lic necessity and economic conditions, 
a3 in the case of deputies, consent to 
the appointment may be withdrawn 
at any time. Griggs v. Weston County 
(1S95) 5 Wyo. 274. 40 Pac. 304.

See the quotation given as dictum 
and stated to be well-settled law, in 
Schulte v, Jefferson (1925) 221 Mo. 
App. 369. 273 S. W. 170, to the effect 
that, “where the appointment is made 
as the result ot u nomination by one 
authority and confirmation by another, 
the appointment is not complete until 
the action of ail bodies concerned has 
been had. and the body which has 
been intrusted with the power of con­
firming appointments may reconsider 
its action before any action based 
upon its first decision has been taken.” 

P. M. Dwyer.
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1121 V a c c s  b V u  Y Y QUESTION

Qmal In rem. Type of jurisdiction of a court based on a 
person's interest in property w ith in  the jurisd ic tion of 
the cou rt There must be a connection involving 
minimum contact between the property and the sub­
ject matter of the action for a state to exercise quasi 
in ra n  Jurisdiction. Shaffer v. Heitner, 433 U.S. 186, 
97 S.Ct'2569, 53 L.Ed.2d 683. "Quasi in rem proceed­
ings”  Is generally defined as affecting only interest o f 
particular persons in specific property and is distin­
guished from  proceedings ir. rem which determine 
interests in specific property as against the whole 
world. Avery v. Bender, 124 Vt. 309, 204 A.2d 314, 
317. See also Jurisdiction.

Quasi Judicial. A term applied to the action, discretion, 
etc., of public administrative officers or bodies, who 
are required to investigate facts, or ascertain the 
existence o f facts, hold hearings, and draw conclu­
sions fir'—: them, as a basis for the ir offic ia l action, 
and to exercise discretion of a jud ic ia l nature.

Quasi Judicial act- A  judicia l act performed by one not 
a judge. State Tax Commission o f Utah v. Katsis, 90 
Utah 406. 62 P.2d 120, 123.

Quasi-tnd itio /kwSysay tradishOyjow/. Lat. In civil 
law, a term used to designate that a person is in the 
use of the property o f another, which the latter suf­
fers and does not oppose. It also signifies the act by 
which the right o f property is ceded in a thing to a 
person who is in possession o f it; as. i f  I loan a boat 
to Paul, and deliver it to him, and afterwards 1 sell 
him the boat, it is not requisite that he should deliver 
the boat to me to be again delivered to him; there is a 
quasi-tradition or delivery.

Qua te r cousin. See Cousin.
Quatuor pedlbus cu rrit /kwoduwor pedsbss k ih n t / .  

Lat. It runs upon four feet; it runs upon all fours. 
See All-fours.

Quean /kw iy n /. A worthless woman; a strumpet. 
Obsolete.

Queen. A woman who possesses the sovereignty and 
royal power in a country under a monarchical form of 
government. The w ife o f a king.
Queen regnant. In English law, a queen who holds 
the crown in her own right; as the firs t Queen Mary, 
Queen Elizabeth, Queen Anne, and Queen Victoria.

For the titles and descriptions o f various officers in 
the English legal system, called "Queen’s Advocate," 
"Queen's Coroner," “ Queen’s Counsel," “ Queen's 
Proctor," “ Queen’s Remembrancer.”  etc.. during the 
reign o f a female sovereign, see terms under King and 
also the follow ing titles.

Queen’s bench. The English court o f king's bench is so 
called during the reign o f a queen. See King's bench.

Queen’* wunseL See King’s counsel.
Queen’* evidence. See King’s evidence.
Queen’* prison. A ja il which used to be appropriated to 

the debtors and crim inals confined under process or 
by authority of the superior courts at Westminster, 
the high court o f adm iralty, and also to persons 
imprisoned under the bankrupt law.

Queea’s proctor. See King’ s proctor.
Que estate /kw iy  sst6yt/. L. Fr. Whose estate. A 

term used in old pleading, particularly in claim ing 
prescription, by which it was alleged that the p la in tiff 
and those former owners whose estate he had had 
immemorially exercised the right claimed. This was 
called "prescribing in a que estate.”

Que est !e mesme /kw iy  iy  is mem/. L. Fr. Which is 
the same. A term used in actions o f trespass, etc. 
See Que est eadem.

Quemadmodum ad qmestiooera factl non respondent 
judices, Ita ad quastiooen] Juris non respondent jura- 
tores /kwerruedmxbm i d  kw£shchiy6wnam f ik ta y  
n6n respondant juwdasiyz, iyda i d  kwishchiyownam 
j  liras non raspondant ju ra tdriyz /. In the same manner 
that judges do not answer to questions o f fact, so 
jurors do not answer to questions o f law.

Quern reditum reddit /kwdm  rfdadam rddat/. L. Lat. 
An old English w r it which lay where a rent-charge or 
other rant which was not rent service was granted by 
fine holding o f the grantor. I f  the tenant would not 
attom , then the grantee m ight have had this w rit.

Querela /kwariy la /. Lat. An action preferred in any 
court o f justice. The p la in tiff was called ’’querens, ’ ’ 
or complainant and his brief, complaint, or declara­
tion was called "querela."

Querela coram rege a concflJo diacutleoda et terminanda
/kwariyla kdram riy jiy  iy  ksnsQ(i)yow daskaahiyinda 
6t tarmaninda/. A  w rit by which one is called to 
ju s tify  a complaint of a trespass made to the king 
himself, before the king and his council.

Querela lnofflciosl testament! /kwariyla inafishiydwsay 
tfestamintay/. Lat. In the c iv il law, a species of 
action allowed to a child who had been unjustly 
disinherited, to set aside the w ill, founded on the 
presumption of law, in such cases, that the parent 
was nor. in his right mind.

Lat. A p la in tiff; complainant;Querens /kw iran(d)z/. 
inquirer.

Querulous /kwehr(y)alas/. Apt to find fault; habitually 
complaining; disposed to murmur. Expressing, or 
suggestive o f complaint; fre tfu l; whining.

Questa /kwesta/. A  quest; an inquest, inquisition, or 
inquiry, upon the oaths of an impaneled ju ry .

Question. A  subject or point o f investigation, examina­
tion or debate; theme of inquiry; problem; matter to 
be inquired into, as subject matter o f c iv il o r crim inal 
discovery. A point on which the parties are not 
agreed, and which is submitted to the decision of a 
judge and jury. See also Issue.

An interrogation put to a witness, fo r the purpose 
of having him declare the tru th  o f certain facts as far 
as he knows them; e.g. direct or cross examination of 
witness at tria l. See also Discovery; Interrogation.
Categorical question. One inviting a distinct and 
positive statement of fact; one which can be answer­
ed by "yes”  or "no ." In the plural, a series of 
questions, covering a particular subject-matter, ar­
ranged in a systematic and consecutive order.
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quartermaster general
X :  i  cocamizsoDad officer o f tha U. 3. Army Quartermaster Corps :  a commusiooed officer wnose dory u to provide c lotniaf i»d tubfifteoc* lor i  body ot troop* q a a r ta ra a iU r  KttHnti n : to* U S Army major geoeral commanding the Quartermaster Corps <10*1-tern \R 'kwOrld-acn, lo rn  some tunes by r-dluimilation ■01; -R -Maldon. -)un , -i*n\ n -s (M E quaneroem. quanron, fr. OP quarteron fourth o f a pouod, fourth of a hundred, fr. 
quartUr quarter — more at q u a r te r ]  I  a fourth pan : q u a rte r 2 :  •  fourth o f vtnoui units of Mature (aa o f a pint a gili. a peck, or a rtOM) 3 : the lamrh pen of a sheet o f paper 4  Brit : a loaf o f bread wmghiaajaoui four pounds qua rte r neJLion A : t wreatUng bold rairwe whm one wrestler kneeling beside a prone opponent placaairfgiar hend on toe opponent’! bead and passes his oesr arm mdm tbe opponent’ s adjacent arm and grasps the wnst o f his own far arm — com­pare FULL NELSON, IIAL7 KELSON, T7IR EE-QUARTO NELSONquarte r net tings a pt: hammock octungs along a ship's quarter railsquarte r note n : a muxical note equal in time value to a fourth of a whole note or a half of a halfnolo 1 CROTCHETquarteron or qaa rta roon archaic
var 0/ QUADROONquarterpacw V«*,*\ n :  a staircoae landing where the stair turns at a quarter notea right angle — compare h a l/ r a c i  quartor-pnaae adJ l of o r relating to a combination of two circuits energized by alternating electromotive forces toat differ in phase by a q jarter o f a cycle or by 90 degrees : of or relating to a four-wire two-phase system or apparatus having tho neutral points o f the two phases at ibo same potential : tw o-fhajbquarte r pieces .i p / : the timbers of a ship's quarters where they meet the itemquarter-p ierced adl, of a cross : having the centralsquare at the intersection or the arms cut out qoa rte r point n : q u a rts*  I9dquarte r poat n : a post mar* 'g a ccrner of a quarter section of landquarter moo n i a quarter-mile race between two hones quarte r rac *  a ; a rack regulating a clock's sinking of the quartersquarte r ra il n : a rail reaching from a ship's gangway to its stern — compare monkey r a i l  quarte r rest n : a musical rest corresponding in time value to a quarter noteqoa rte r rope n : a mooring rope from a ship's quarter quarte r round n :  an ovolo presenting the profile o f a quarter circle : echinusquarte r m u n : a contract providing fo r display o f an advertis­ing card in s fourth of the subway or trolley cars, railroad coaches, or buses in a district — compare f u l l  ru n , hau  ru n  quartern pt ot q u a rte r , pm sd sing oj q u a rte r q u a rte rn **  et : to saw (a log) radially into quartersand then into boards or planks in which the annual n n p  are at o r nearly at right angles 10 the wide face to secure lumber that will warp relatively Uttie. will not be Ukely to check, and will show the grain advantageously — compare tano fnt-saw  quarte r screw n : any ot he four regulating screws in a com* raon kind ot compensation 'atch or chronometer balance quarter seal n : * jeal that in alrxpe and impression u ■ fourth part of the greet seal of the natiou quarter section n : a fourth o f a secu. ■»: a piece of land 160 seres in area in a U. S. pi*blic-land survey qoa rte r sessions n pt [so  called fr. its meeting quarterly]1 a  : an English lo n l court o f record having original and appellate jurisdiction over petty crimes aod less serious felonies and sometimes alto over petty civil cases and local matters involving (he public interest (as licenses and the repair o f roads and bridges) and presided over usu. by two lustices of the peace or by a magistrate or judge sitting with a jury in a county or by a recorder in a borough — compare petty sessions b : a local Scottish court held quarterly by justices o f the peace chiefly for review and appeal 0 : an intermediate court in pans of Australia (as New South Wales) having original and appellate criminal jurisdiction and consisting of a judge sitting with a jury 2  : a local court with criminal juris­diction and sometimes administrative functions (as tbe care of roads aod bridges) io some states o f tbe U.S. (as Penn­sylvania)qoATtor s ling n : a sting supporting a yard at one o f a ship’s quartersquarter sna il n : the snail used In the quarter pan of a clock or repeaterquartorstA it V»*,*\ n : a long stout staff used as a weapon and wielded with one hand in the middle and the other between (he middle and the endquarter strap n 1 : either of toe siraps leading from a cavalry saddle to the nng to which toe cinch strap is made fast 2  l a strap around a yard at a ship's quarter often supporting a nng or grommetquarterstretch V««,A n (so called fr. ita extent ot about a quarter of a milej : homestretchquarter timber n : either of the two mwn timbers in (he nem of a sailing ship with the fashion p*o* forming toe cr.arn framework of the counter quarter tone n 1 or quarte r step a :  a mnriral interval of one half a haif step b : i  tone at such an uuarval 2 : a coarse* screen cut made from an enlarged photograph of a proof from a fine*screen halftone qoa rto r-tu rn  drive n : a belt drive between pulleys whose axes are at right anglesqca rtom ue « Iso called fr the ease with which toestem can be divided into quarters! : cross vine I qoarter waiter n. obs : a gentleman usher on duty in the English court for three months of each year quarter watch n : a watch including one half of i  full wttcb or one fourth of the ship's crewquarter-wave plate n ; a crystal plate that changes the phase difference between the two components of polarized light traversing it by one-fourth cycle — compare iialp-wave p la te  quarter-w it ted \***!*#\ adj : half as bright os a half-wit quarte r-yearly  \ ;** ;** \ adv (or ad/) : at three-month intervals qo*r«tet or q u a rte tte  \(')lo*0r!(ct, *oo*;t-. usu -ed. + V \ n -s (alter, 'influenced by -et or -cite) of quartetto] l i s t  musical composition or movement in four parts each performed by a single voice or instrument: spectj : an instrumental piece in sonata form usu. fo r four stringed instruments (composed a —> b : the group of four performers o f such four-part music <woodwmd ~> c :  a performance of such a composition2 : a group consisting of four <a — of articles — Times Hi. 

Supp ) (in  some places no murder trial is complete without itj pair or — ot differing experts —Waller Goodman) 3  I any one of the four sets of mtcromeres cut o ff in spirally cleaving eggs with deierminne cleavage in sequence from the four macTomeres produced by the first two cleavage divisionsquartet table n : a nest of four small tables qoar-toMo \* 'ted -(,)3 \ n -s [ I t ,  dim. of quarto fourth, fr. quarto, adj., fourth, fr. L quartus; air*a to L quattuar four — more at pour) : q u a rte t’ qoar.tlo Vkwdrd-ik\ n -I ( IS V  quart- +  -te, o. suffix] : a Quanta polynomial or equauoaQuartlc \ “ \  adl [quart- -  -ic. adj. suffix] J of the fourth de-

1861
I quartil# d o ta t io n  n : one half o f the difference obtained by | subtracting toe first quarule fiom the third quaruk in a fre­quency distribution ! qu a rtih f pm pan of q u a rt qnar-to Vk*'0rld*(#)3. -Otrtl. \(MZ\ n -s CL. abl. o f quarruj fourth ] 1 : the sue o f a piece of paper cut four from a sheet; 

also l paper or a page of this size — ibbr. *lo. symbol k*; see door tables 2 : a book printed on quarto pages the volume u a bound on the narrow side —Walter Miltis) quAl-to-deo-l-maii \,*(.)*'desaman\ i -s (L L  quartodect• man us, fr. L quart us decimus fourteenth (fr. quart us fourth 
dramus tenth) t -anus -an; akin to L quattuar four — more at fou r. otMEj 1 usu cap ; one at a group in the early church esp. to Asia Minor who during the 2d century and until the Nicene council in 325 observed Easter on the U th of Nisan | when the Jews slaughtered the Passover lamb no matter on i what day of the week that date occurred 2  : one o f the I Celtic Cnnstians in the British Isles in the 7th century who i followed a different mode of calculating the date of Easter from toa* used on the continent [ qoa r-to ls \'kw6r ,to l\ also qoa r-to -le t \|kwdrd.»l!et\ n -j j (quanote ISV quart- + -otc; quartolct ISV quartola + «*/] : q uad rup le t 3q ra r t pot n iM F. fr. •qunrf +- por] ; a vessel holding a nuaxi: 
<sp : an Australian tin vessel used for cooking and as a drink­ing cupquarts pI of q u a rt , pm JJ nng of q u a rt quartz YkwOrts. -OialtsV n -es (G  quart, fr. MHG, perb. of Slav origin: skin to Czech tvrdy quartz, fr. iv. ad|.( hard:■ k*n to Gfc sora cord. rope. Litb tvrrti to nold. contain J 1 : a mineral SiOt consisting of a silicon dioxide (hat occurs in usu. colorless and transparent but sometimes yellow, brown, purple, or green hexagonal crystals, that occurs also in crystalline masses of vitreous luster and in crvptocrystallina massive forms, and that next to feldspar is the commonest mineral (hardness 7, jp . gr. of crystals 2.65 -2 ,66) 2 : gold or sometimes silver ore that is either broken or in pla~e u  distinguished from auriferous gravel quarts battery or quartz m ill n : stamp mux quartz-c rysta l clock or q a a ru  c lock n : a clock in which the high uniform piezoelectric vibrations o f a quartz crystal induced by current from a constant frequency generator are used to control the rate of a synchronous motor clock qua rtz-d lo rlte  n : diorito containing appreciable Iamounts of quartz quartz f lin t n : potter's f l i n t  quartz glass n : vitreous silica quartz-io \ -s ik \ ad) [ I S V  quartz *• - fc ] : q u a rttu tro u s  quartz-U -er-ous \(')kwO(r>t;iif(a)ras\ adj iquarrz + -Ue*ous): bearing or containing quartz quartz-lte  \'kwOrtpit\ n -s [ISV  quartz +■ -tte) I a compact granular rock composed of quartz that is a metamorphosed sandstone in which the siliceous cement is often so blended with the quartz pains as to give the rock a nearly homogene­ous texturequartz-lt- lc  \ 0*;sid«ik\ adl : containing quartste quartz lamp n : a mercury-vapor lamp in a tube o f quartz glass toat transmits most of the ultraviolet radiation quartz m ining n ; the mining of gold on veins or ore bodies in place as distinguished from surface digging or washing : underground mining in rock — compare p lace r MrNiNO quartz-o ld \'kw0rtp0id \ n -s : i  crystal that is common with quartz and consists o f a combination o f the hexagonal pnsm and dipyramidquartz-oao \*pos\ or quartx-OM \ - .» * \  adj [quartzose fr. 

quartz 4- -ose; quartzous prob. .'r. F quartzeux, fr. quartz >tr. G quart) +• *eux -ous] J containing, consisting of, o r resem­bling quartzquartz plats n : a piece of quartz crystal cut in such a way u  to be active piezoelectncally; specif : such a plate mounted with metal electrodes applied to iu  surfaces so that the com­bination is or resembles a condenser — compare piezo­e lec tric  OSCILLATORquartz porphyry n : a porphyritic extrusive or dike rock in which quartz with more or less corroded crystals and ortho- clase and usu. mica, amphibole. o r pyroxene occur as pheno* crysts m a groundmass that is felsopbyrtc, granopbync, or vitrophyric quartz s And n : a sand rorraed from auartz quartz scbict n : a metamorphosed schistose rock composed essentially of quartz often with some mica or tourmaline or bothquartz m c tro c ra p h  n :  a spectrograph having prisms and lenses o f quar(2 and used for ultraviolet spectroscopy quartz vein n ; a vein filled with quartz either of igneous origin i o r deposited from solution ^quartz wodge n : a piece ot quartz cut in a thin wedge and used , in the optical determination of minerals and in the study of | polarized light quartry  \ - s i \  adj: quartzosequa-ra-ba Xkwa'rUbA n -s (prob. fr, Pg] I any o f several trees I o f the genus Vochysia 'qua* var oj kvass ’ qua* pi of quaiqaazh Vkwash also -0 -\ rt -ED/-INO/-W (M E quajsen. fr. MF ' 
quassrr. cosscr to discharge, annul, partly fr, L quassarc to . shake, break into pieces and partly fr. LL cassare to annihilate. , annul, fr. L cosxus empty, void, without effect; L cassus akin i to L carire to be without — more at caste ) taw : to put an end to : make void : abate, a n n u l o ve rth row  a writ) ( ~  I a service) (^- an indictment) (amnesty decree to — or cut sentences oi wide range o f convicts — Y . Y. Times)’ quash \**\ v6 -ED/-IN«*.'ES (M E quashen, fr. MF quasser. 
caster to break, fr. L quassare to shake, break into pieces, fr. quassus. pan part, of quatere to shake; alun to OE hade man to shake. MHG hotzen to set in motion. Icel hossa to bounce (a child) on one's knee, and perh. to Gk passein to sprinkle] 
vt 1 : to beat down or in pieces : dash forcibly : squash (cans going by would — 'em —Lascelles Abercrombie)A : to suppress or extinguish summarily and completely : crush out : SUBDUE. QUELL a rebellion) — rt, obs i to make a noise of splashing syn see crush quashqal usu cap. var oj qashqaiquaahy \'kwashc\ adj -er/-est l*quash 4- -y] : marshy, swampy, wet ground)'qua-a l VJkwJf.zI; also -1 z£, -I,s i, -Ss2; sometimes -Iz€, -6z?. •0s6; or -i instead of -i\ adv (L , fr. quam than. how. as + si if — more at quantity , so ] 1 : as i f : as it were : in a manner :  in some sense or degree : seemingly, a lm ost (the legatee was an heir —O.W.Holmes ♦ 19 3 5> — usu. joined to second element with a hyphen (a qua j/-historic a I narrative) (quart-universal literacy) (the quazi-diamond- ’ )ed mouthpiece —William Yco ms) (served quort-officiAtiy) 3 \;kwazJ. -i\ ( I t .  fr. L ] t in eliect (andante ~  allepro) . approximately (^* largo) — used to qualify a musical direction ’ quasi v \  adl 1 : having some resemblance (is  in function, effect, or status* to a given thing : seemino. v ir tu a l (a — argument) tits economic power save it a position o f ~  govern­ment —Fritz Tarnow) (in  dance band orchestrations, the arranger develops into a ~  composer —Claude Lapham) — often joined to second element with a hyphen (a quajf-shawl) (quan-republicxnism) 2 : hiving a given legal status only by operation or construction of law and without reference to any intent o f the partv in interest (as the obligee or owner)

quatsm iza t ion
m,1"  : * WTOn*  001 oai at ,  cooir»ct inrpColhe ,’; lrcum3UncrJ' ,na ic ooub lo  u  • nu a rr erf”  11 0 OB *ocou“I ol *07 Uibtxntdrwrongful conduct or intention 7quaai deposit n : a deposit or bailment implied in law fromtoe circumstances whereby one coming into p o iv W rT o fi ?n°lhCT I 2TOpenZ by chancc or ™««Rke iTdSSnedI to be a bailee in order to do jusucc between toe nanieTand to prevent umust enrichment: a construcnve or quau b«iifrv£i • quaal waemont n ; apparent caxement owimeni

quaai ox con -tiac-ru \  .ekskan-'trak(,)t(y)U\ ad* <or odf)
' C L ]: as if from or by contract — compare quasi c on tra c t I quasi in rom \-in 're ra \ adv (or adl) [L . as if against a tome] i : as if against a tiling tas a right, status, property - proceedings | and judgments are quasi in rem when they are in a court having no jurisdiction over toe person of the defendant noi seeking 

to adjudicate a right, utie. or status as against aJI in the world, but seeking to apply specific property within toe power of tbe court insofar as that property is available in satisfaction o f a personal action o r claim against the defendant) — compax*IN PERSONAM. IN RIMI —  ywilfiHI + \  adj X : having a partly judicialcharacter by possession o f the right to hold hearings on tod conduct invcsnuuoru into disputed claims and alleged in­fractions of rules and regulations and (o make decisions arrived at and enforced after toe general manner o f procedures in courts <quaii-/udlctal bodies such as the National Lsbor Relations Board — Atlanrtc> 2 :  essentially judicial in character but not within the judicial power o r function oor belonging to the judiciary as constitutionally defined (quasi* 
judicial functions) (some method of quast-Judtclal review ig desirable —Harvard Law Rev.) — q oaa l- jud ic ia lly  \ “ 4 -\ advq tx a s i-U ^ a rt fy t \ -  + \  adl 1 :  bavin* a partly legislative 
chancier by possession o f the ngbt to make rules and regula­tions having toe force ot law (the Interstate Commerce Com­mission is a quasl-leglslarlve agency) 2  : essentially legislative in character but not within the legislative power o r function or belonging to the legislative branch of government as con­stitutionally defined (quasi-Uglslative powers) <quasl-legista- 
live authority)qua-al-mo-do \ ,kw lz3 ’m ff(,)d7. -Iafr-\ n -s usu cap [L  quasi 
modo as if just now; fr. part o f the opening words o f the inrroit for that day (baaed on I Pet 2:2). quasi modo genlr, infantes as newborn babes] : low  sun day quart-optica l \pronunc at 'quasi + \ adj : resembling light in character o r behavior — used of ultrashort hertzian waves g n a t  partner n : nom inal partnerqoart-DQbllo Y,«(»)* + \  adj : essentially public (as ia services rendered, functions performed, or source of income received) although under private ownership or control : affected «nth a public interest <quasi-publlc enterprises like railroads) qaartr-pupuiary E ftw tltiition  n, Roman law : sub­stitution ot another heir upon the incapacity o f an insane bar first named to take an inheriuuce quasi ren t n : revenue in excess o f cost received from a service other than land uae qua rt-reo rgan iza tion  \> ( , )* 4 - \  n :  a corporate procedure whereby recapitalization is achieved by (he elimination of tbe existing deficit and the establishment of a new earned surplus account for future earnings only and without resort to tho legal formalities o f a complete reorganization qu irt-tangen t a ro  \ “ *K ..A  n : cw cum zen ith a l a rc  quart usu fruct n : emecrfect u su fru c t qna*-ky Vkw*ske\ n -a Cperb. lne*. fr, oquassa] : oquasla quag* var oj kvassqna*>sia Ykwrah(7)a, -ls£A  n [N L , fr. Quassi. 18th cent. Surinam Negro slave who discovered (he medicinal value of Surinam quassia 4- NL -la) 1 cap :  a genus of shrubs or trees (family Simaroubaceae) having pinnate (eaves with winged petioles and large racemose scarlet flowers 2 -s : a drug consisting of the heartwood of various tropical trees of toe family Simaroubaceae used in medicine as a bitter ionic and as a remedy for roundworms in children, as an insecticide, and in brewing as a substitute for hops — see Jamaica quassia,SURINAM QUASSIAquas-Bln Vkwas*n\ n -s ( IS V  quasi- (fr. N L  Quajsla) 4- -to]; the bitter crystalline principle o f quassia 'gnat Ykwat, -at\ vb quaffed : quaffed ; qu itting ; qu its [M E quaten, fr. MF quatlr to beat, fr. (assumed) coactire to press together — more at decatino] vt, dial chtelly Eng 1 :  beat down : squash 2  : g lu t , s a tu te  — vl, chtelly dial : squat ’ quat \*‘ \  adj [ME. fr. past part, o f quaten 1 chiefly dial 
: pressed close : squat (the.rest lay so ~  and close that they could not be apprehended —John Buayan)^00*1 \ " \  Scot var oj QUFT•quat \ " \  n -s (ongm  unknown) 1 dial chiefly Eng : an erup­tion o f the skin (as a pimple, boil, sty) 2 chiefly ddl : up-START, WHIPPERSNAPfER’ qaat var ol k a tquat abbr [L  quattuor] fourqaa«te*DU* VkwStanas. -,ten-\ prep [L , bow far, lo what ex­tent. fr. qua where, as, insofar as 4- tenus os far as. up to; akin to L tendere to stretch — more at qua. th in ] : in the quality or capacity o f : as quater- comb form [IS V . fr. L quater four times) : tttb a - — esp. in names of organic compounds to denote the quadrupling of a radical or molecule (quaterphcnyt) (quaterthixzolc) quater-centenary \;kw 3do (r). -w Id -^ \  n (L  quater four times -r E centenary] : a four-hundredth anniversary 'guato r-nary Vkw3d-ar,nerc, kwa'tarnarcX n -ts (ME, fr.L quaternartus, adj., consisting of four each, fr quatemi four each ifr. quater four times* *  -arius -ary] l t i i  group of four b : a member o f a fourth group 2 usu cap : the Quater­nary period or system of rocks ’ guaternary \ " \  adl (L  quaternartus consisting ot four each)1 ; consisting of four paru or components : by fours or in sets of four <a — compound) 2 a : fourth in order b usu cap : of or relating to the geological period from the end of the Tertiary to toe present time — see geologic time table 3  : characterized by replacement in the fourth dcei-.e aa a : united to four carbon atoms in organic radicals a carbon atom) b : consisting of o r containing an atom as nitrogen) united by four bonds to carbon atoms in organic radicals <— ammonium (R*N |'>  salts) quaternary ammonium compound jco  quaternary n -zs: any of a large class o f strong bases and their salts lhat may be regarded as compounds of ammonium In which al' four hydro­gen atoms arc replaced by organic radicals and that m many cases are used as surface-active agents, as disinfectants and germicides, and as drugs — compare cation ic  detergent, 
METHONIUM , .. . .qnatornary aU?er a i silver containing three alloying elements and used for coinage (former British coinage ot quate-narv 
silver containing 50 percent silver. 40 percent copper, 5 percent nickel, and 5 percent zinc) quater»n*te Vkwad-zr.nlu kwa'tarn-tX adj (prob. fr .s-sumedi N L quaternatus. fr. L  quatemi four each -  -afu.* < J: composed of or arranged in scis of four (— leaves) qoa-ter*ni-on \kwa'tarn2an, -w3't-\ n -s (M E quaternloun. fr. LL  quaternion-, quaternto, fr. L quatemi four each (fr. quater four times) 4- -Ion-, -lo -ion; akin to L quattuor four — more at f o u r ]  1 : a set o f four pans, things, or persons : te trad  (delivered him to four —» of soldiers —Acts 12.4 iaV)> (the ̂ sf (ft 2 R ' J !,,fciir
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or principle. Antonyn of "casual" or "occasional." 
Palle v. Industrial Commission. 79 Utah 47. 7 P.2d 
284. 290.

As to regular Clergy; Deposit; Election: Indorse­
ment; Meeting; Navigation; Process; Session, and 
Term, see those titles.

Regular and established place of business. Under Judi­
cial Code. § 48 (28 U.S.C.A. §§ 1400, 1694). perm it­
ting patent infringement suits to be brought in the 
distric t in which defendant committed acts of in­
fringement and has a regular and established place o f : 
business, a "regular" place of business is one where ■ 
business is earned on regularly, and not temporarily, i 
o r for some r^ v -a l work or particular transaction, I 
while un "established" place o f business must be a ! 
permanent place of business, and a "regular and 
established place of business" is one where the same 
business in  kind, i f  not in degree, as that done at the 
home office or principal place o f business, is carried 
on. A foreign corporation may have a “ regular and 
established place o f business" although business . 
therein is merely securing orders and forwarding 
them to the home office. Shelton v. Schwartz. C.C.A. i 
IU., 131 F.2d 805, 808.

Regular course of business. This phrase w ith in work- ' 
er’s compensation acts excluding from their benefits 
person whose employment is not in regular course of 
business o f employer, refers to habitual or regular 
occupation that party is engaged in w ith  view of 
w inning livelihood or some gain, excluding incidental 
or occasional operations arising out o f transaction of 
that business; to normal operations which constitute 
business.

Term used in connection w ith books and records | 
kept by a business and which are admissible in evi­
dence i f  the court finds as a prelim inary matter that 
the entries therein were made in good faith, before j 
the action was commenced, and that such records are 
part o f the customalry operation o f the business.

A memorandum, report, record, or data compila­
tion, in any form, of acts, events, conditions, opin­
ions, or diagnoses, made at or near the time by, or 
from information transmitted by, a person w ith 
knowledge, if kept in the course o f a regularly con­
ducted business activity, and if  it was the regular 
practice o f that business activ ity to make the memo­
randum. report, record, or data compilation, all as I 
shown by the testimony o f the custodian or other j 
qualified witness, is not excluded by the hearsay rule, I 
unless the source of information or the method or : 
circumstances o f preparation indicate lack o f trust­
worthiness. Fed.Evid.R. 803(6).

Term is also descriptive o f sales which are ordiriari- , 
ly made by a business in contrast to a bulk sale, j

Regular entries. Entries made in books of account in ; 
regular course o f business. See also Regular course 
of business.

Regulariter non valet pactum de re mea non allenanda
regyaleradar non v i ls t  p ik tsm  div riy  miya non 

eyliyansenda/. It is a ru le that 3 i .m pact not to a lien ­
ate my p rope rty  is not binding.

Regularly /regyalarliy/. A t fixed and certain intervals, 
regular in point o f time. In accordance w ith some 
consistent or periodical rule or practice.

Regular on Its face. Process is "regular on its I 
when it proceeds from a court, officer, or body hi 
authority of law to issue process o f that nature, 
is legal in form and contains nothing to  notif 
fa irly apprise any one that it is issued w ithout aw 
ity.

Regulate. To fix. establish, or control: to adju* 
rule, method, or established mode; to direct by 
or restriction; to subject to governing principle 
laws. The power o f Congress to regulate comm 
Is the power to enact all appropriate legislation fo 
protection or advancement; to adopt measure! 
promote its growth and insure its safety; to fix 
protect, control, and restrain. Virg in ian Ry. Co 
System Federation No. 40, Railway Employees 
partment o f American Federation o f Labor, C.( 
Va., 84 F.2d 641, 650. It is also power to preia 
rule by which commerce is to be governed, and i 
braces prohibitory regulations. United States v r

T ,t>y. 312 U.S. 100, 657, 61 S.Ct. 451, 456, 85 L.Ed «
"HRegulate means to govern or direct according to i 

o r to bring under control o f constituted authority 
lim it and prohibit, to arrange in proper order, and 
control that which already exists. Farmington Rf 
Co. v. Town Plan and Zoning Commission of Town 
Farmington, 25 Conn.Sup. 125, 197 A.2d 653, 8

Regulation. The act o f regulating; a rule or on 
prescribed for management or government; a raj 
lating principle; a precept. Rule of order presatt 
by superior or competent authority relating to acd 
o f those under its control. Regulation is rule or oct 
having force of law issued by executive authority 
government. State ex rel. Villines v. Freeman. 01 
370 P.2d 307, 309. See Regulation*.

Regulation A. This SEC regulation covers exempdi 
from registration filing requirements for certain sea 
rities offerings under a stated amount. Secunues A 
o f 1933, 15 U.S.C.A. § 77c(b).

Regulation Z. Regulations o f Federal Reserve Bo« 
which implement provisions o f Federal Truth-* 
Lending Act. See Truth-in-Lendlng Act.

Regulation charge. Charge exacted for privilege or I 
condition precedent to carrying on business. Si 
also Privilege (Prn-ilege tax).

Regulation of an executive department. The genen
rules relating to the subject on which a depart®* 
acts, made by the head of the department under sotn 
act o f Congress conferring power to make such regj 
lations, and thereby give to them the force of l*w 
State ex rel. Kaser v. Leonard, 164 Or. 579, 102 P2t 
197.

Regulations. Such are issued by various government* 
departments to carry out the intent of the law. Ages 
cies issue regulations to guide the activity of tho* 
regulated by the agency and of their own employe* 
and to ensure uniform application of the law. Reg* 
lations are not the work o f the legislature and do a* 
have the effect of law in theory. In practice, how 
ever, because of the intricacies of judicial review a 
adm inistrative action, regulations can have an unpo*J 
tant effect in determining the outcome of cases 
volving regulatory activity. Umted States Govei* 
ment regulations appear firs t in the Federal Registm

I'I
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i - 1̂  -—■ B  troJ oo ( i i  utmra ot mtovar lar«'-\ orcHtac Scat *tr 0/ u r n  • i j S J ,  \ - \  rt -HD/-DM/-I [ME rtxrouo, fr. HP*2SSSr 1 : u> Wr up I D O . I U  e
rt*S2iatlue <nih th« inuotfoo -J -----Vl t profit -  comp.™ boochl to n

o f m MUi
J jt tc n a i-o& S * ' boostu ln m nifScnMwsiith icnpc  'r- MF grater — a»oe« 

iu r f* »  Of fraasottry) ao m w

n f (o or o*ar tba 1 ; u> Mil o r dt»-. i t  retail 
f  + graner to ATI ] J la remove

surltct o f (masonry) m m  to B M n  in ip p w in c t _ S j£ w r  tEo ra -cn t- lo r V Id * ( r ) \  Ojolnrrottr fr. ME I^ 5 ? ie r regrettre, fr. MF regratUr, feJOF; regraior fr. ME fr. AF. ilter. (Lnflweoced bw A F ^ r  -or, fr. OF -*or. MF rtgratler; akin to OSp rc/wrcro re/rater, O ft 
trier*) 1 •  chiefly Bril : one that regrets* supplies or 2£Lxiiti«s b «rte/J » nuddletnan who travels about the country ^  firm  produce for market 2  chtelly Brit; one that^ ^ S ro ffa  or credit! doe another eap. by irreruUr means

« 3 K r ® t .................................................................ft -ao/-lNO/*3 [ L  rtgredl to go bade]I RETROGRADE
\ ( ) r * + \  ** tr r- ■*■ f^ rrr l 1 o6r : to greet again m.THhaic : to return the salutation o f : offer a greeting to 1 obs : a greeting it) return : a return salutation7 ? S w t *  pi. obs : a toesiaoe or words ot greeting : GREXTTNOS ire-crao* \T^JX« \ « - a  (ME r r f r r u r ,  fr. L regressus. fr. ,3*rfx*ar. pu t part, o f ret red I to go back, fr. re* + /MW1/ to iTL *0 — more at ORAOiJ 1 : an act or the pnvilega o f going iT r tS o g  back: wmroaAWAu aoiiess<free merea and ~  for Lhiea)’ u  1 : the hght o r power of Tailing back on another as rStnariiy liable I r s c o u ra  b : reentry o r hght o f reentry (as imoo land* redeemed from forfeiture o r default or upon a vies tad twoefke) 2 I am ooa tifsoN , re tro oaad a tion  3 ■ tha act of reasoning backward fas from effect to cause) tre/areM \rt'g r8s. rF - \  tb -io/-iNO /-n [L  regressus, past part. 

o4%*rrdl to go back] rf : to make o r  undergo regress : be lubioct to or exhibit regression : retrogsiade; often : to tend 10 *pprow:h or revert to a mean ~  vf ! to induce a itata o f o-ychologicsl regression in (as by hypooiis o r suggestion) Jr.Vrwi'tloxi \# rgrcshan\ n *3 (L  regression*, regressio, fr. 
rttressus (past part, o f regredl to go back) 4* -Ion-, -lo -ion] 1 1 : an act o r the fact o f regressing :  r h r i s ,  rc troo re s- trvxatiON h : a hypothetical reversal of direction in a biolopcai evolutionary process that is sometimes invoked to explain the extinction of the graptolites and nmilar paleonto- logjc phenomena 2 : 1 trend or shift toward a mean or toward a lower or k »  perfect state fas o f function or differ* eu as non): as A : apparent trend of offsphng in respect to bcnubk characters away from specialisations exhibited by parents and toward the mean development charac* Mrisdc of their biotype u : a functional relationship between t«o or more correlated variables that is often empirically de* anninad from data and is used cap. to predict values o f one rshabk wbeu given values o f the others (the ̂  value of y on x 
a Un«ar); specif : a function that yields tbe meaa value o f 1 random vanable under the condition that one or more inde* pcoicnl variables have apecified values 0 : a gradual spon- uomui diminution or fading of a latent or developed photo* graphic image d ( I )  : progressive decline (as in size, severity, or intimity) o f a manifestation of disease (marked ^  of a tumor often follows radiation) o f symptom* followed the climax) (2) : gradual Ion  o f specific differentiation and func­tion by a body part esp. ai e physiological change tccompany* ini sgiog (menopausal — of ttaa ovanes) « ( I )  : reversion in behavior, thinking, attitudes, or identifications to an earlier Dental or behavioral level or to an earlier stage o f psycho* icxual development in response to organnmic stress o r (0 sug* gauon — compare fixa tion (2) : gradual loss o f memories and acquired skills fas in old age) in which tbe order o f do- vdopmetii ia reverted so that the most recent memories ire lost first and the earliest acquisitions are the la it to go 3 : retro* grada motion esp. of an astronomical orbital characteristic ng raa lon  ooeiiJcient n : a coefficient in a regression equation ; the slope of ths regression line ragrenlon enrre n : a curve that best fits particular data ac* cording to some principle (aa (he principle o f least squares) regmsjon eqaation n : the equation o f a regression curve regmalon line * : a regression curve that is a straight line rM Ttl'B lva Xrd'graiv. r8’ *. -siv also -ssv\ ad) 1 ; that regresses or tends 10 regress : anxooAtssrve 2  \ charac­terized by or derived from reasoning backward (as from effect to cause or from observed facts to a principle) 3  : con* sutuung or relating to a technique of micrological staining in •hich the stain u applied to excess and ihe excess later removed lo order to enhance tbe specificity of the naming A ft I of, 
relating to. typical of. or tending to produce regression (-— tissue changes) b : being, characterized by, or developing in the course of an evolutionary process involving increasing simplification of bodily structure 5 : having tbe nature of the first of two sounds dependent on the nature of the second <— assimilation) 6 : decreasing id rate as tbe base increases — used of taxation and methods of apportioning taxes 7 : DC* oatssrvt b — re*cr*s< s lf« 'lr Vsavll, H \ ode — re -u ** - ilre-nena Vsivnds. *s£v* also -sav-\ a -ax.. rHXAMlvB so r llM  n ; a ion tea in wttiflT A# order of the 1 premisa u reversedra*greg<&lT«l*t7 \,rZ,gre'sivsd«2\  n -a  :  tbs qaiiity or state I of bong refveiiive : tendency toward rw^wMoo r**grei*eor Xrd'gruafr), r i ’ -x n *3 : one tknt regresses or is regressing

rvgres.iuB \-saa\ n -cj CL — more at a t o n e s ] : aeoatu ’ recent \r3 ’gret. rJ’ *, usu *ed.t-V\ r* fr* tt#d , rw fietled ; , rt fre tt ln f ; regret* [ME regmten, fr. M r regreter, tegraier. | fr OF, fr. re- *  -greler, *grater (of Scand origin; akin 10 ON 
ndia to weep) — more at o a i r r ]  vr 1 : to remember with t waow or grief : mourn the lou  or death o f : mm poignantly (that fair |*dy whom thou dost — —P.B.Shelley) 2 : to have dissatisfaction, misgivings, or distress of mind coo- 1 ceming • be keenly sorry for <— one's mistakes) my | i nability to be present) —> vf J to experience regret ^•CTtl \ “ \  n -s [M F, fr. OF. lamentation, fr. regreter, re* 
grater, v.] 1 : sorrow aroused by circumstances beyond one’ s control or power to repair : grief or pain tinged with dis­appointment, dissatisfaction, longing, remorse, or comparable ctnouon (a scene that awakens <kcen — fo r p o t deeds)
* i  : an expression o f sorrow, disappointment, or other autressmg emotion (weary him with vain ^*i> b regmta pi ■ * «ply politely declining an invitation (send ^ x ) ayn see »«aow

*4  • full o f regret : re fin tno — re* fi« t- 
J t a V W * !  fl</v ~  ro .g rot.fn l*new  \* ln s i\ n •a  g * P t ! » l f  \*'«ISs\ adj ; feeling no regret : free Irom regrets rM T*l»tt,b|g also ra*cre(>ahlg \rS'gred*ab3l, ri'*, -ctab-N : adnutting of or deserving regret — re .p aM a .b ta .n o**

* -a  — r t .p e t .U .o ly  \-b l8. * ll\ adrtT S S I ’ w -et>-\ n *l : one thit rcgielsiX’ Pyj'QAg.ty adv: in a regretting manner : witn regret\ (  )rt-»-\ vi ( re• + grind) : to tpnnd anew ; to reshape
ra lJ?  c <had his valves reground>V  + \  [re* *♦» group J vl: 10 form into a new group-mg fin o rd y  us subtract 129 from 331 ~  331 into 3 hundreds, a tens, and II  ones) <-*ed the products to make a better dis- Oiav'; era : »o -o »------------  -r

rmrdamer, fr. OF rrgwerdonrr. repmrrmJonsr, fr. rw 
pverdoner. guerredoner to reward — ssora at aun oow ] 
archaic i axw’AAO>r®*tt*rdan \ “ \  n [ME reguardaM, ft. MF reguerdon, fr, OF, fr. regtterdoner. reguerredaner, v.J archaic : avwAJtD rwe.a.Lt \ ’re p^ ls \ n, pi r*<TI.U f \*,IF\ (L  regvia straight' cog*, ru le] jT: an archltecturml band or fillet «p . when one of a terns iKneath the uenia in a Doric architrave of which each crrrcapords to a triglyph above and has a row of six gutue on its .ower side 2 : at/Li (tba suthonutiva ~  for community life ) ro s .a . la .b le  \'regyslabal\ adj [re/u/ata + -<t61a] ;  capable of being regulatedr e f  • 0*1*111 V lw i(\ n *3 [rtgulate 4- -ant) : a subauoca or igeat that regulates something (as plant growih)>ref.a«lAr \'regyol3(r), -*• * f(a )l* \ adj [M E regular, fr. MFV fr. LL  regvlaris canonical, regular, containing a set of rubs, fr. L , o f or belonging to a bar. fr. retula straightedge, rule 4- -arts -ar — more at r u l* ]  1 : belonging to a Cons dan monastic order or community : living under or relating to a monastic rule (the clergy) — opposed to secular 
2 a :  formed, built, arranged, or ordered according to some established rule, law, principle, or type : harmonious in form, structure, o r arrangement : symmetrical ( ~  verae) (a man with ~  features) (a disciplined landscape) b ( 1) :  both equilateral and equiangular (a -*• polygon) (2) ; bavin* faces that are congruent regular polygons and all tbe polyhedral angles congruent (a — polyhedron) C oj a Jlower : having the members o f each whorl symmetrical with respect to form : AcriNOMORPHic — compare outEOULAA d : having or con­stituting an isometric system crystals) 3  a : steady or uniform tn course, practice, o r occurrence : not subject to unexplained or irrational variation : steadily pursued : oa< dex ly , m ethodical <~* habits) b ( I )  : reluming, recurring, or received at stated, fixed, or uniform intervals (a ~~ income) (in the ^  course o f events) (2) : functioning at proper intervals — used esp. of the bowels 4  a I constituted, 
selected, conducted, made, o r otherwise handled in con formity with established or prescribed usages, rules, or dis­cipline (a — meeting) <a — election) 0 J n c x ka l, jta n d / jld , c o r re c t : as (1) :  undeviaiing in conformance to a standard set (as by convention, established authority, o r a particular group) (2) : being such without any doubt : th o roooh , complete. UHMmOATTD ( •  ~  scoundrei) (3 ) slang : like other good fellows io views and wavs C ( I )  : cooform ini to the normal o r usual manner o f in/feciioo ( ~  Fnglkh nouns take -s or -es plurals) (2) :  wear 8a d 0/  a postage stomp 
: issued without restriction for the payment of all types o f postage (tbe list included sumps of lbs ~  issue as weU as airmails, special deliveries, and commemorative*) 9  I  : of, relating to. or commuting the regular a.mv of a sute <a soldier) b : constituting or made up of individuals property recognized u  legitimate combatants in war 3 usu cap : of,* 'sting to, o r belonging to the Regular Baptists 7  : of, rw.ating to. or being a transaction on a stock exchanja requiring delivery o f the securities involved on the third fa ll business day after purchase5711 norm a l, ty p ic a l, n a tu ra l;  r r o u la r  mar Imply con­formity to a prescribed rule, sundard, or established pattern (a regular meeting of the society) (following tba regular procedure of the legislature) (their action was made regular and legal —J.R .G reen) no rm a l suggests falling within the liouts of a norm (if a boy has abnormal menu! powers in some direction, combined with poor physique and great nervousnesj, ho may be quite incapable 0/ fittin i into a crowd of normal boys —Bertrand Russell) (her intensity, which would leave no emotion on a normal plane, irritated tha youth into a frenry —D.H.Lawrence) typ ic a l applies to whatever shows to a marked degree characters o r characteristics of a type, class, or group, sometimes to the exclusion of distinctive individual characteristics (peculiar to himself, not typical of Greek ideas —G .L.D ickinson) (until twenty years ago a 
typical English country town with wide High Street, narrow Market Street, picturesque Market Squire, two ancient hostelries, fine old church, gabled almshouses —Compton Mackenzie) (what be had to do was to give plot and accurate delineation of character (0 the winds, make his personages 
typical rather than individual —Richard Garnett T1906) n a tu ra l describes whatever conforms wiih its nature, kina, or essence (the natural love of a mother fo r her child) (water rs tho natural environment o f a fish) These words are often nterchsngeable and are often used together (a mode of think­ing, a distinctive type o f reaction, gets itself established, in the course o f a complex historical development, as typical, as 
normal —Edward Sapir)3regu la r n -s I : a member o f a Christian monastic order or community following a rule : one of the re ju lar clergy (controversy between the seculars and the ^ r )  2  : a soldier in a regular army — usu. used in pi. 3 a : one (as a customer or contributor) that is regular esp. in pursuing a fixed or recurrent routine t> : one that can be trusted or depended upon with assurance c : a player on an athletic team wno usu. starts every game 4  : a clothing size designed to fit the person of average height* regu la r \ “ \  adv. chlelly dial: REGULARLY‘ regu la r \ M\  Odj [N L  Regulana A N L Regulares) : of or relating to the Regulana or Regularesregu lar arm y n ; a permanently organized body constituting the army o f a state and being often identical with the standing army that is maintained by a federal government 

regu la r baptist n, usu cap RSB 1 : a member o f a moderately Calvinistic Baptist sect t f '*  is found chiefly in the southern U .S . represents the onguial English Baptists before the division into Particular and General Baptists, and observes close communion and foot washing 2 : a Baptist who belongs to the General Association of Regular Daptist Churches formed m 1932 by churches which had wiihdrawa from the Northern Baptist Convention rogu lo r canon n, sometimes cap RAC I Canon rz o u la x  regu la r canone&a n : a canoness bound by a vow of poverty and following a strict religious rule regu la r c le rk  n : c le rk  re g u la rregu la r c le rk  o f St. paa l usu cap £<*C<ft5<tF (after St. Paul 
ob a.o. 67 Chruuan apostle to the G entiles!: a member ot a Roman Catholic congregation founded in 1330 in Milan — called also Barnablte regu la r depoe ll n : special deposereg .a-lar*ea \ ,reB ya 'li(i)(,)r€ z \ n pi, cap (N L , fr. LL , pi. of 
regulars regu lar]/* former classifications J aa order or other group comprising all symmetrical Blastoidea• reg*u*lar*U \.* * ' la (a )ria \ n pi, cap (N L , fr. LL, neut. pi. of 
regularts regular] In some c bust] lea Hons I a division of Echinoidea including the ordinary sea urchins that havo a more or less globular symmetrical shell with 20 meridional rows of plates and the mouth and anus at opposite polesire g u lo r la  \ ‘*\ [N L , fr . LL, neut. pi. of rtguLsru regular] 
Syn Oj KIOULARtSreg .u -lo r-M T  Vregya'lared*?, -rat*, -i also -le r-\ n - o  fF  regularity fr. MF regularity fr. L L  regularts regular + MF 
■te -ty] 1 1 tbe Quality or state of being reaular ( — o f outline) <— of habits) 2 : something that is regular regu la rity  theory n : a view held by Humeans: in  cveot may be the cause of another event without there being a accessary connection between the two

SoEXS/T ij ' <X U-M**! U*1 «  T«U of
,  5 p^ori. la which lymmurr 11 .ttxiowl brS E s r ^ i S s s r o( Dorm*ny ^

regu lar pyramid n 1 r. pyramid wboaa b*** U a revulnr doItwoo 
IS' cen t?*  Vtm* p*p*ndicular to the b*M through

regu lar re flec tion n :  reflection neb that th* angU of rWW> 000 ° f  u equal to tho angle of ioadanc* aod on tbaopposite side o f the normal to the point of incidence m g u la ij pi of ooouLAa
regu la r sequence n : a sequence poaseasing a limit ; a con­vergent aoQuence
regu la r so lid  n :  any o f five regular polyhedrons : a regular tetrahedron, hexahedron, octahedron, dodecahedron, or icotahedroa
rs tu lu r  year n : * common year o f 354 days o r a leap year o f 314 day* in the Jewish calendar — i n  y ra r table reg.Q> la t .ab le \*regys^Sd*obol, ^«'<««\ odj ; cspubiso f ben 1 regulated
rcg*u*lata V - j r t .  usu -Id . + V \ rb -ID/-TNO/-1 (L L  regulator. past part, o f regulate, ft. L  rrgula straightedge, rule — more at r u u ]  vf 1 :  to govern or direct according to rule <1awi whsch ~  Um soccwnon of wasons): usu ; to bring under the control »*w or conatitntod authority : moke regulations for or concerning (-*- the industries of a country) 2 a : to reduce to order, method, o r uniformity : re ou la x izs  one'a hab«t») b obs : Dtscm jNi 3 :  to fix the tunc, amounL do- gre*. o r rate o f (aa by adjusting, rectifying) <~ tbe pressure of a ore ); also : 'o adjust so as to work accurately o r regularly •  c lock) — W : to make regulations r»gmlat*d company n : a mercantile association bolding by government charter eoclusfve trading rights with tpecified [aodf and combining freedom fo r the individual to trade on his own capital with regulation* Limiting trade in order to keep up pncea
l l | l k Q a |  box n ! a rheostat fo r regulating tbe electric cur­rent poasuag through the fkld-magnet coils (as o f a dynamo) n g g te tH f o ta flo a  n : a military command agency that controls all movements o f personnel and supplies into aod out of a
J fc ^ fc ' t J ^ V - T I a b o tA  a h [regulate -f -toe] 1 j  an set ofreeulating or tha condition o f being regulated (the o f bar adod) (buxtnees r  ~*—  *  v -  -  -) aod lie 2  1 : ia  stithcr* ng with detaJb <s4 ppmmrtw^, _  ) solacy sad W fine ear taa a  aj r  ocW heviM rnm fan■ 4 ' irihe auqority c
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maem 3  ;  the peroentooa rerlanoe (■ some eharacterbdcqtMHfar fa* W M Id  K  < machine o r apparatus becomes loaded; also :  the ratio o f deviation of toch a quantity at rated load to its normal value at no >otd 4  a : redistribution o f material (os in an embryo) to restore a damaged or lost port independent o f oew tissue growth — compare regenera­tio n  b :  the mechanism by winch an early embryo maintains essentially normal development in the face o f abnormal con­ditions 0 : detd lm inatxjn gym see law  h lg g la t lO B  adj : prescribed by or being in accordwith regulations (the — cap of a nurse): broadly : u t ja l ,  customary (the ~  accompaniments o f a Thanltsgjvma dinner) »ro**a.l4*tlT« V«J« |d .|lv , *.toj, |t|, |fv  also lw\ adj 1 : tend­ing to regulate : having regulation as an aim 11 ~  statute)2 t  :  directing or regulating in die manner of a rule to be followed or an end to be attained — compare regu la tiv e  rRtNCiru b : constituting in Kantianism the ideas o f reason fas First Cause) that arise in the mind because ideal know|. edge requires tha conception of the totality o f conditions for anylhing given as conditioned — contrasted with constitutive3 : captbW o f regulation : involving progressive determination and restriction of initially totipotent material — used of a developing rygote o r its sute; compare mosaic1 re g a l!d to  \ M\  n -3 ; something (is  a principle o r enact­ment) tb it has regulative force ref*H-La«tlr*-ly \P v Ii, - l i \  adv : in a regulative manner : so os to be regulativeregnlariTa principle n :  a rulo o r principle o f procedure: as a archaic : the principle underlying syllogistic inference or in accordance witn which any particular inference ts drawn b : a rule of procedure to which there is no alternauve if the desired end is to be secured although it canoot itself assure attainmentreg«a«U*tor \ '* * J Id o fr ) , -Ut>-\ n -s : one that regulates; as t  ( I )  : one of a board ot seven appointed by King James It in 1687 with powers to appoint and remove officers and freemen at their discretion for the purpose of influencing (he etecuon o f members of Parliament (2) usu cap : a member of any of various associations of the poorer people in No. Carolina existing from P 6 7  to 1771, formed to resist official extortion, refusing to pay taxes, and committing many deeds of violence (3 ) : a member of any of various bands or volunteer committees in the U.S. formed in newly occupied or settled reporu before the esubliahment o f local govern­ment to preserve order, prevent crime, and administer lustice b ( 1)  : a person who regulates mechanisms (aa clocks) or conditions (as o f traffic) (2) : a worker who hangs or bolts up ship plates 00 the frame of a ship C ( I )  : an automauc device for maintaining the current, voltage, speed, or other characteristic o f a machine, transformer, or comparable device at a specified value o r for adjusting these quantities at will (2) : a lever or index m a watch for altering (he effective length o f the hairspring to make t) i watch go faster or slower (3) : an accurate muter clock used for timing watches and clocks — compare ASTRONOMICAL c lo c k  (4 ) : g o v e rn o r 4b (5) : a sliding door for controlling venu'ation in a mine 16» : a balance valve for controlling the admnaion of steam to the steam chest in a locomotive (7 ) : a reducing valve or steam# pressure regulating device (8) Brit: a throttle on a locomotive d ( I )  J a substance added in a reaction to regulate the amount o f another substance formed (2) : g row th  re g u la to r(3) : FLA NT REGULATORre fo ia to r pin n : either of two short upnghl thin cylindrical pins that are fitted tn a watch regulator bearing or banking tha hairspring in such a manner that moving the regulator ioto a position in which the pins touch tha hairspring closer to its center ikon—  the sprint and causes tba watch to run fosterrof*««ka.to-t7 V##.b,t5f€, -tbr-. -r i\ adj 1 : o f or rclaung to regulation : making or concerned with the making of regula­tions : regu la tive  measures) (a local — body) 2 ; sub­ject to regulation <~ products that are considered dsngerous and may be shipped only under stipulated conditions of P « fc x 4m  Ubakafl. sad'Tbf *a*Lifla YrtwyrWn. -.ton\ adj Tptob. fir. (aiaumedi N L
reeullnui. fr ML #*»*ifiir -  f •tmir .*n#1 • *•» • -
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more in the nature of the exercise of 
an executive than of a legislative 
power.”

We believe that the appointment 
o f  the defendant was not complete 
and beyond recall until the power to 
reconsider had been cut off by the 
time stipulated in rule 28, tha t re­
consideration was proper, and plain­
tiff was thereafter elected to the o f ­
fice.

The order of ouster is hereby a f­
firmed, but w ithout costs to e ither 
party .

Clark, Potter, Sharpe, and Fead, 
JJ., concur with Butzel, J.

Wiest, J., dissenting:
For the reasons stated by me in 

Walter P. North v. John A. Wagner 
(Mich.) 249 N. W. 494,1 dissent.

McDonald, Ch. J., concurs with 
Wiest, J.

a n n o t a t i o n:

Reconsideration of appointment, or confirmation of appointment, to office.
[Officers, § 324.]

I. Introductory: how problem arises:
a. In general; statement of problem, 133.
b. Officers removable at will, 133.

II. General rule; application of rule generally:
a. In general, 135.
b. Change in personnel of appointive power, 136.
c. Power to add new members, 138.

III. Rule as applied to appointments by single executive:
a. In general, 138.
b. Nominations: recess appointments, 139.
c. Appointments to fill vacancies, 141.

IV. Rule as applied to appointments by collective body:
a. In general: general rule, 141.
b. General considerations with respect to rule and basis thereof:

1. In general, 143.
2. Appointment distinguished from ordinary business, 143.
3. Election and appointment distinguished. 144.
4. Appointment as executive or legislative function, 144.

c. Reconsideration at same meeting or at adjourned meeting: finality of
ballot: postponement of vote:

1. In general, 145.
2. Defective or doubtful ballot, 150.

d. Rules of order providing for reconsideration. 152.
e. Contest proceedings before appointive body, 155.

V. Rule considered with respect to the finality of the appointment:
a. In general, 155.
b. Notice and acceptance of appointment, 156.

Am . Rep. 1 0 3 ] . ” The court also 
quoted as follows from the opinion 
o f Mr. .Justice Christiancv in People 
v. Hurlbut, 24 Mich. 44, 9 Am . Dec. 
103 : “ As to this mode of appoint­
ment being the exercise o f a power 
essentially executive in its nature, 
it is sufficient to say that executive 
power cannot always be defined by 
any fixed standard, in the abstract. 
W ha t  would come within the execu­
tive power in our form o f govern­
ment, would fall within the legisla­
tive in another, and vice versa. The  
question here is, whether, under our 
constitution, it is executive or legis­
lative ; and as the constitution has 
not confided the appointment of 
these or the like officers to the ex­
ecutive authorities, and has left it 
to the legislative discretion whether 
to create such officers, and how they 
shall be filled, it cannot be tru ly said 
tha t such an appointment ia any
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V.— continued.
c. Issuance of commission; signing appointment, 156. 
J. Qualification: approval of bond, etc., 153.
e. Miscellaneous.

VI. Right to reconsider confirmation of appointment:
a. In general, 160.
b. Confirmation by legislature, 160.
c. Confirmation by local body. 162.

Division VI. of this annotation 
supersedes the annotation in 2 A.L.R. 
1657.
I. In trod u ctory ; how  problem  a r i s e s .  

a. In  g en era l: statem ent o f  problem .
It is only natural that a person or 

collective body in whom a power of 
appointment has been vested should 
occasionally experience a change of 
heart with respect to the wisdom of 
their selection, and desire to recon­
sider the appointment. It is with this 
question of the power of an appoin­
tive body to reconsider its action and 
revoke the appointment that the pres­
ent annotation is concerned.

It should be observed that the an­
notation is not concerned with cases 
involving the removal of officers from 
office. Since, the reconsideration and 
revocation of an appointment in effect 
produce the same result as a removal, 
the two classes of cases are very 
closely allied and occasionally con­
fused in the decisions. There is, how­
ever, a clear distinction between a re­
consideration and a removal. In the 
case of a reconsideration, the action 
of the appointive power in revoking 
the appointment is taken at a time, 
usually within a brief period after the 
appointment, such that, even though 
it has no power of removal, the ap­
pointive power may well feel that its 
will has r.ot been finally expressed, 
and that the matter is still within its 
control. In the case of a removal, it 
is admitted that the title to the office 
has vested in the appointee and that 
he rightfully hoiris the office, but it is 
sought to have this title to the office 
forfeited and the appointee ousted 
therefrom. As stated above, the pres­
ent annotation is concerned only with 
the first class of cases.

b. Officers reinorable at w ill.
F o r  the general question of w h e n

an officer is removable at will or pleas­
ure, see 22 R. C. L. 562.

Where the appointive body is vested 
with the power to remove the ap­
pointee at will, without the necessity 
of preferring charges against him or 
of giving rim an opportunity to be 
heard, the question under discussion 
in the present annotation ordinarily 
would not arise, since, in such a case, 
the appointive body could accomplish 
the desired result without resorting 
to its right of reconsideration.

It is possible, however, for the 
question of the right of reconsidera­
tion to arise even though the appoin­
tive body has the power of removing 
the officer at will, as in Tuck v. 
Victoria (1392) 2 B. C. 179, dis­
cussed at length infra, subd. V. 
e, where the appointive body, in­
stead of taking the natural course 
open to it of summarily removing the 
officer, denies the validity of the ac­
tion taken by it and seeks to rescind 
the appointment. And see Re Fitz­
gerald (1903) 32 N. Y. Supp. 811 
(affirmed in (1903) 33 .'pp. Div. 434, 
84 N. Y. Supp. 1125) infra, subd. VI. 
c, in which it was said, in connection 
with a resolution of a common coun­
cil attempting to rescind the council’s 
confirmation of an - ppointment made 
by the mayor, that tne rescinding res­
olution could not be given effect as 
a removal of the officer from office 
even though the council, under the 
city charter, had the power summari­
ly to remove the officer.

Attention is also called in this con­
nection to Reg. v. Thomas (1338) 8 
Ad. & El. 133. 112 Eng. Reprint, 307, 
a case involving the rescission of an 
appointment of a town clerk who had 
never received any communication of 
his appointment and had never given 
the security required by law for the 
office, in which it was heid that it was
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doubtful whether the power vested in 
the council to remove the clerk at will 
could be exercised with respect to 
such an appointee if the appointment 
had never actually been carried into 
effect, there being no one to remove 
in such a case, but that there could 
be no question that, under the circum­
stances, the council might rescind the 
appointment.

Also, where there are certain re­
strictions upon the right of a board 
or commission to rescind resolutions 
passed by it, although it is within the 
power of the board or commission to 
remove the appointee at its own pleas­
ure, the question may arise as to 
whether the restrictions on the right 
to rescind apply to removals.

Thus, in Ex parte Richards (187S) 
L. R. 3 Q. B. Div. (Eng .) 368, the 
removal of a clerk by a local board 
through a resolution passed by the 
board to that effect was held to be an 
independent resolution, and not a re­
scission of the former resolution ap­
pointing the clerk, so that the board 
was not bound to follow its by-law 
providing that “ no resolution of the 
local board shall be altered or rescind­
ed unless one month’s notice be given 
by the clerk to each member of the 
board, setting forth the proposed 
alteration, or unless there be at least 
as many members present at such 
meeting as were present at the meet­
ing when this resolution was adopt­
ed.” With respect to this by-law of 
the board, it was said: "When it is 
said that no resolution shall be altered 
or rescinded unless a month's notice 
is given, and it is rescinded by a meet­
ing consisting of a certain number 
of members, I think the provision 
must be intended to apply to some 
subsisting rule or order of the board 
as to some of the substantive matters 
within their jurisdiction. It cannot 
be meant that a resolution to appoint 
a man to an office is altered or re­
scinded within the meaning of these 
words by his dismissal from orfice. 
The resolution to dismiss is a fresh 
and independent resolution, and not 
a rescission of the former resolu­
tion.”

It should be noted, also, that there 
are very strong practical considera­
tions against the granting of relief to 
one who has been ousted from otfice 
through the act of the appointive body 
in rescinding the resolution of ap­
pointment, merely upon the ground 
that the appointive body was without 
power to rescind the resolution, where 
the officer is removable at the pleas­
ure of the appointing power; since, 
in such a case, even though the ap­
pointive power is forced to reinstate 
the officer, it may immediately remove 
him under its power of removal. This 
argument was mentioned and relied 
on in Ex parte Richards (Eng .) su­
pra. It was also mentioned in Tuck 
v. Victoria (B . C.) supra, in connec­
tion with the defendant’s contention 
that the remedy should have been by 
mandamus instead of an action for 
the wrongful dismissal.

I t will be observed that the above 
considerations with respect to the 
reconsideration of an appointment 
where the appointee is removable 
at will might well arise in connection 
with the appointment and removal of 
deputies, such officers being ordina­
rily removable at the will of their 
superiors. For a case involving the 
reconsideration of an appointment of 
a deputy, see Edmunds v. Barton 
(1865) 31 N. Y. 495. And see Griggs 
v. Weston County (1895) 5 Wyo. 274, 
40 Pac. 304, in which it was said, with 
respect to the power of a board of 
county commissioners over the office 
of deputy county clerk after it had 
consented to the appointment of a 
deputy by the clerk, that it might 
withdraw its consent to the creation 
of the office and remove the appointee 
at any time, where the statute govern­
ing the office of deputy did not provide 
for any fixed or definite term.

In view of the general rule that in 
the case of an office for which no defi­
nite term is fixed the officer holds at 
the pleasure of the appointing power 
(see 22 R. C. L. 562), it would seem 
that appointments to such offices 
would stand upon the same footing 
with respect to reconsideration as 
other appointments to hold at will.
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Original action in the nature of quo 
warranto to determine rights of two mem­
bers of the Board of Regents. The Su­
preme Court, Biegelmeier, P. J., held that 
where outgoing Governor’s letters appoint­
ing two new board members was received 
January 2 by Secretary of State, new Gov­
ernor who took office on January 5 filed 
*wo letters on January 11 with the Secre- 

y stating he was withdrasving the prior 
appointments, but the Secretary in for­
warding the appointments to state Senate 
did not include the January 11 letters or 
mention that such letters had been filed, 
old board members, whose positions were 
to be filled by the appointees, were en­
titled to be seated as members of the Board 
to hold office until their successors were 
appointed, confirmed by the Senate, and 
duly qualified.

Judgment accordingly.
Winans, J., dissented and filed opinion.

I. States 0=43, 46
Office of Governor ;s continuing one, 

irrespective of person who occupies it, and 
succeeding Governor has same power over 
aPpo:ntment as predecessor Governor 
would have had if he had continued in of­
fice.
2- States C=46

Tests as to whether Governor may 
l[hdraw •appointment” or ‘‘nomination" 

prior to approval by legislative body does 
not depend on nomenclature used but rather

INI N.W 2d—19>'i

on whether Governor’s action is final and 
complete and places appointee or nominee 
in office without further action. Const, 
art. 14, § 3; SDCL 13-49-1, 13-49-3, 13- 
49-5.
3. Colleges and Un ive rs i t ies  C=7

Member of Board of Regents, after 
his term of office expires, can act as re­
gent until new appointee, if any, is con­
firmed by state Senate, takes the oath as 
such and becomes vested with the office 
of regent; if by oversight or some other 
reason no appointments are made, or if 
made are not confirmed, members whose 
terms had expired would remain in office. 
SDCL 13-49-3, 13-49-4.
4. S ta tes  <3=46

State Senate may take official notice 
of facts relative to appointments of persons 
to office requiring its confirmation and is 
bound to take notice of complete official 
record thereof.
5. Quo W a r ra n to  <3=29

Board of Regents members, who ap­
peared at one or more meetings of the 
Board in January and February stating that 
they were to continue their membership on 
the Board and who were refused recogni­
tion by the Board which voted to seat third 
persons, claiming to be successor mem­
bers, at one meeting and refused to recon­
sider its action at later meeting, could not 
be charged with laches and unreasonable 
delay in commencing action in nature of 
quo warranto to determine whether they 
were still board members, were not estop­
ped from asserting their cause of action 
and did not abandon their right to board 
membership.
6. Colleges and Un ive rs i t ie s  <3=7

Where outgoing Governor's letters ap­
pointing two new members to the Board 
of Regents were received January 2 by Sec­
retary of State, new Governor who took 
office on January 5 filed two letters on 
January 11 with the Secretary stating he 
was withdrawing the prior appointments,

s. d. 281
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but the Secretary in forwarding the 
pomtments to state Senate did not include 
the January 11 letters or mention that such 
letters had been filed, old board members, 
whose positions were to be filled by the ap­
pointees, were entitled to be seated as mem­
bers o f the Board to hold office  until their 
successors were appointed, confirmed bv 
the Senate and duly qualified. SDCL 13- 
49-3, 13-19-5.

David A. Gerdcs, Pierre, argued the 
cause for plaintiffs. Martens, Goldsmith, 
May, Porter & Adam, Pierre, on the briefs.

Steven L. Jorgensen, Sioux Falls, argued 
the cause for defendants. Willy, Pruitt, 
Matthews & Jorgensen, Sioux Falls, on the 
briefs.

William J. Srstka, Jr., Asst. Atty. Gen., 
Pierre, argued the cause and filed a brief 
on behalf o f  Gordon J. Mydland, Atty. 
Gen., as amicus curiae.

OR IG IN A L ACTIO N

BIEGELMEIER, Presiding Judge.

This is an original action in the nature 
o f quo warranto to determine the rights of 
two members o f the Board o f Regents.1 
From the stipulated facts it appears plain­
tiffs were appointed members o f the State 
Board o f Regents by Governor Nils A. Boe 
after his inauguration January 5, 1965. 
Plaintiff Burke filed his oath o f o ffice  
on January 13, 1965, and plaintiff Witt on 
January 15, 1965. Their predecessors hav­
ing ceased to act, plaintiffs attended Board

1. S D C L  21-2S.

2. S D C L  3 -1 -2  provides in pnrr, “ a ll state 
•  • * officers shall q u a lify  and enter
upon the duties of their office on the first 
M onday of January succeeding their elec­
tion  or w ith in  tw enty days thereafter."
In  1971 the firs t M onday was January 
4, 1971. S D C L  3 -1 -5  requires: "E v e ry  
person elected or appointed to any civ il 
office • •  « shall, before entering

upon the duties thereof, q u alify  by taking 
un oath or a ffirm ation  to support the Con-

meetings and acted as Regents at four 
meetings prior to February 9th when they 
were confirmed by the Senate on Februar;. 
9, 1965. On previous occasions since 1956 
Regents commeneed their duties after filing 
their oaths and before Senate confirma­
tion ; however, in none of the instances 
was that conduct disputed.

By a letter to the Secretary of State 
dated December 30, 1970, Governor Farrar 
informed her he had appointed defendant 
Schmidt as a member o f the Board to suc­
ceed plaintiff Burke and by similar letter 
dated January 2, 197t, that he had appoint­
ed defendant Varilek as such member to 
succeed plaintiff Witt. The letters, which 
the Secretary o f State received January 2, 
1971, authorized her to issue commissions 
accordingly. Their oaths o f office  were 
also filed with her on January 2, 1971. 
The letters, signed by the Governor, and 
the certificates, signed by the Governor and 
the Secretary o f State on the date last 
mentioned, stated the appointments were to 
he effective January 1, 1971, and continue 
for six years until January 1, 1977, or un­
til their successors shall have quali- -d. 
‘‘subject to confirmation o f the State Sen­
ate.”

On November 3, 1970, Richard F. Kneip 
was elected Governor, and on Tuesday, 
January 5, 1971, at 12 o'clock m. he took 
the constitutional oath o f o ffice  as Gov­
ernor.2

On January 11, 1971, Governor Kneip 
signed and filed with the Secretary os 
State two letters in which he stated he was 
withdrawing the •‘ recommended” appoint-

stitu tio n  of the United States am of this 
state, nn 1 fa ith fu lly  to 'liselmr:te the 'in- 
ties o f his office, nam ing it" . I t  may be 
of interest as to the effect these sections 
lim e  un constitutional provisions. A rti­
cle IV ,  § 1, fixes the term o f the Govcru- 
nor at two years, ami A rticle X X V I .  i  19. 
provides the first Governor elected in 
1SS9 shall hold office u n til the first Tu es­
day after the first M onday in January 
1S91 at 12 m. or u n til his successor :s 

elected and qualified.
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inents o f defendants Schmidt and Variiek 
.is members o f the Board o f Regents.

Except for sessions called on extraordi­
nary occasions (Art. !Y , § 4, not applicable 
here), legislative sessions are provided for 
in Art. III. § 7, S.D.Const., as follows:

"The Legislature shall meet at the seat 
of government on the first Tuesday after 
the first Monday of January at 12 o'clock 
m. in the year 1963 and in the year 1964 
and each even-numbered year thereafter, 
and on the first Tuesday after the third 
Monday o f January at 12 o ’clock m. in 
the year 1965 and each odd-numbered 
year thereafter, and at no other time 
except as provided by this Constitution.”

Pursuant thereto the Senate met on Janu­
ary 19, 1971, for its first session. A fter 
showing certificates by the Secretary o f 
State o f the filing o f oaths o f senators- 
ilect and other constitutional officers, the 
Senate Journal shows another certificate 
dated January 19, 1971, which includes 
copies o f the letters o f Governor Farrar 
relating to the appointments o f defend­
ants.3 The original letters were addressed 
solely to the Secretary o f State; the Sen­
ate Journal shows letters addressed to the 
President and members o f  the Senate. 
These appointments were confirmed in 
executive session the same day. The Sec­
retary o f State did not include in her cer­
tificate copies of the January 11, 1971 
letters o f Governor Kneip withdrawing the 
Farrar appointments of defendants nor 
mention that such letters had been filed in 
her office.

[1] The o ffice  of the Governor is a 
continuing one. irrespective o f  the person 
who occupies it, and a succeeding Governor 
has the same power over an appointment 
3s the predecessor Governor would have 
had if he continued in office. State ex rel. 
Kriebs v. Halladay, 52 S.D. 497, 219 N.W.

3- It certifies to copies of letters of ap­
pointment of defendants. They are not 
exact copies of the letters of Governor 
Farrar which are part of the .Stipulation 
of facts. The .Senate Journal then shows

125. This seems to be the general rule. 
Annot. S9 A.L.R. 132 at 136 et seq. There­
fore. we may approach this question as if 
Governor Farrar had made the withdrawal.

Relevant provisions o f our Constitution 
and statutes applicable to Regents are next 
set out. Article X IV , § 3 o f the South 
Dakota Constitution provides:

'•educational institutions that may be sus­
tained either wholly or in part by the 
state shall be under the control o f  a 
board o f five members appointed by the 
Governor and confirmed by the senate 
under such rules and restrictions as the 
Legislature shall provide. The Legisla­
ture may increase the number o f mem­
bers to nine."

SDCL 13-49-1 states:

“ The control o f the public, post-second­
ary educational institutions o f the state 
* * * shall be vested in a board o f 
seven members, designated as the board 
of regents. The board members shall 
be appointed by the Governor, by and 
with the consent o f the senate.”

SDCL 13-49-3 reads:

"The term o f o ffice  o f  each regent 
shall be for six years from and after 
the first day o f January immediately pre­
ceding his appointment and confirma­
tion, and until his successor is duly quali­
fied, unless sooner removed. The ex­
piration o f all terms shall occur on the 
first day o f  January o f  each odd- 
numbered year * *

There is some divergence o f opinion re­
specting the right of an appointing execu­
tive to withdraw or recall appointments 
made by him which are subject to subse­
quent approval by a legislative body. 
These two views were discussed by the 
court in McBride v. Osborn. 1942, 59 Ariz. 
321, 127 P.2d 134, where it wrote:

tlmt before election of any officers some 
permanent rules of the Senate were adopt­
ed which changed prior rules, including 
those with reference to confirmation by 
the Senate.

s. d . 283
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"The governor cancelled the appoint­
ment of petitioner and withdrew his 
name from the senate upon the theory 
that he had the right to do so ny time 
before action by that body, while the peti­
tioner’s position is that by appointing 
him and submitting his name to the sen­
ate for confirmation, the governor ex­
hausted his power in that respect and 
could do nothing more concerning it un­
less and until it was rejected by that 
body. Several decisions are cited by 
petitioner in support o f this proposition 
(citing cases). An examination o f these 
authorities, however, and others o f the 
same tenor, discloses that the appoint­
ment in each case had the effect of vest­
ing the appointee with the office, and it 
is clear that to have held the governor, 
or other appointing power, could cancel 
an appointment and withdraw the name 
o f appointee from the consideration of 
the senate, would have given the gov­
ernor, or other appointing power, the 
right to remove from office when that 
right did not exist under the law, except 
after a hearing and for cause. If ap­
pointment by the governor had had the 
effect o f placing petitioner in the office  
o f industrial commissioner and author­
izing him to perform its functions, there 
could be no question but that the propo­
sition that the governor had exhausted 
his power in making the appointment 
and could not withdraw it would apply. 
But we are unable to see wherein this 
could have any application at all where 
the appoii..ment does not have the effect 
o f vesting the appointee with the office.

4. A rt. X I V ,  § 3. S.D.Const., S D C L  1 3 - 

49-1 and 1 3 -4 9 -3  use the words appoint­
ed o r appointment, w hile S D C L  1 3 -4 9 -5  
uses the word nominate in describing 
the act. as did the original 1S97 Session 

Law, Ch. 58. § 3. w hile § 2 thereof used 
the term nom ination. From  Sennte
Journals it appears Governors used the 

term nominate up to 1965 and the term 
appoint thereafter. The use of both of 
these terms is persuasive th a t some 
reason other than tbe nomenclature used
should be the basis of decision— our con-

* * * And this is true, whether send­
ing the name to the senate for confirma­
tion be treated merely as a n o m in a tio n  or 
as an appointment, because in  neither 
stance would the act o f the go vern o r 

alone entitle his appointee to the o ffic e . 

The approval o f the senate is just as 
necessary as the action of the executive 
to complete the appointment and give the 
appointee any right whatever to take 
over the office and discharge its duties."

[2] It is sometimes claimed, as defend­
ants here claim, that if the action o f the 
Governor is deemed an ‘‘appointment" the 
Governor may not withdraw it, but if it is 
a “ nomination” the Governor may with­
draw it. We do not believe the nomen­
clature4 used ought to be that test, but 
rather whether the action o f the executive 
is final and complete and places the ap­
pointee in office without further action.5 
Our court in State ex rel. Kriebs v. Haila- 
day, 52 S.D. 497, 219 N .W . 125, embraced 
that view when it wrote:

“ In this case the appointment o f Halla- 
day remained in force 0 until it was acted 
upon by the Senate. On January 7th. 
while it was still in force, the Senate con­
firmed it. The appointment thereupon 
became complete, Halladay qualitied- 
* * * ” . (Emphasis supplied)

[3] W e have not overlooked that part 
o f  SDCL 13-49-3, supra, which fixes the 
term o f office o f  a Regent as six years 
from and after the first day o f  January 
immediately preceding his appointment and 

confirmation and until his successor is

elusion o f fin a lity  therefore is preferable 

and we conclude sound.

5. M any appointments fa ll in this category. 
Illu s tra tiv e  of these are vacancies in 
offices of the D is tric t County, C ircuit 

and Supreme Courts, S D C L  3-4-3 and 
A rt. V, $ 37, S .D .C o n st.: and in  the 
Legislature, A rt. I I I .  S 10.

6. T h is  means only that it  remained in 
force as an appointment upon which the 

Senate is authorized to act.



dulv qualified, which defendants contend 
indicates their appointments vested them 
with the office o f Regents. It ciearlv was 
a practical decision to fix the time a Re­
gent's appointment terminated by setting a 
date from which the six-year term would 
commence. As is apparent, six years could 
not elapse as a later than January 1st 
confirmation would always shorten it. It 
is not necessary to determine in this pro­
ceeding when the appointee becomes 
clothed with de facto authority o f a Regent 
so as to bind the Board or the State as to 
contracts made within its powers, though it 
seems logical the Regent whose six-year 
term may have expired is authorized to act 
as such until his successor has “ duly quali­
fied". The Governor may withhold a new 
appointment until the f:-st day o f Febru­
ary o f the odd-numbered year (SD CL 13- 
49-3) and up to that time the former Re­
gent may act as such. It would also seem 
logical that he could do so until the 
new appointee, if any, was confirmed by 
the Senate and then took the oath as such 
and became vested with the office o f Re­
gent, and, if by oversight or some other 
reason, no appointments were made or, 
if made and not confirmed, those members 
whose “ terms” had expired would remain 
in office.

Our conclusion is further supported by 
the wording o f SDCL 13—49—4 which pro­
vides in case a member o f the Board shall 
die, resign, remove from the state, etc., 
the Governor shall fsi! che vacancy by 
suitable and prompt appointment, with the 
specific ciausc that “ risen appointee shall 
be clothed zeith full authority as a regent, 
but this term o f  service shall expire with 
the next legislative session, unless sooner 
confirmed by the senate." The portion o f 
this clause which we have emphasized does 
not appear in any o f the statutes with refer­
ence to the appointments now before the 
court. The addition o f  this speciai clause 
indicates it was deemed necessary to invest

7- On X m vn ib cr •!, 1!I70. ( »i»v«*riior-«*l**t*t
K nei|i tvuk oath as Governor, w liirii ontli
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th is  a u th o r ity  in  the ap pointee in  place o f  

th e  c lo a k  o f  c o n fir m a tio n .

In re Advisory Opinion to Governor, 
1971, Fla., 247 So.Jd 428, concludes the 
Governor may recall an appointment prior 
to confirmation b y  the Senate, as

"the only appointments over which the 
Senate has confirmation jurisdiction are 
those submitted by you and those made 
by your predecessor and not recalled by 
you. Upon your recalling any of the 
appointments the confirmation jurisdic­
tion o f the Senate ceases".

As indicated above, the courts are di­
vided on this question, McChesney v. Samp­
son, 232 Ky. 395, 23 S.W.2d 584, holding the 
Governor could not withdraw the appoint­
ment for the reason it concluded the ap­
pointee was fully placed in office  by the 
appointment. See also State ex rel. Todd 
v. Essling, 1964, 268 Minn. 151, 128 N.W.2d 
307; State ex rel. Johnson v. Hagemeister, 
161 Neb. 475, 73 N.W.2d 625, which quoted 
from McBride v. Osborn, supra, that 
“ ‘when the (Senate) has acted favorably 
* * * the appointment is final and com­
plete’ " ;  State ex rel. Reynolds v. Smith, 
22 \Vis.2d 516. 126 N.W.2d 215, and Thorne 
v. Squier, 264 Mich. 98, 249 N .W . 497, 89
A.L.R. 126 with Annot. at 132.

Defendants claim that it is the duty o f 
the Governor, not the Secretary o f State, 
to communicate appointments to the Sen­
ate; that Governor Farrar officially trans­
mitted defendants’ appointments to the 
"Legislature” and Governor Kneip did not 
formally notify the Senate o f  the with­
drawal. The record is that Governor Far­
rar read a message and Governor Kneip 
took the oath o f office  as Governor in the 
Rotunda o f the Capitol Building all on 
January 5, 19/1, at 12 m. Whether former 
i iovernor Farrar was then Governor may 
be uncertain,7 hut. passing that question,

wns film l w ith the S iw t a r y  » f State on 
November 9. 1979.
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neither the message" nor defendants' ap­
pointments were then formally read or 
"officially" given to the Senate, as de­
fendants claim, until January 19, 1971. 
This was the first date the Senate could 
legally meet. Art. I ll, § 7, S.D.Const., 
supra.

[4] Before that, on January 11, 1971, 
Governor Kneip had officially withdrawn 
the defendants’ appointments by filing let­
ters to that effect with the Secretary of 
State. That is the place appointments are 
required to be filed. SDCL 3-4-6 and 
1—8—l.9 As the Legislature was not in
session until January 19, 1971, the office 
of the Secretary o f State was the only 
place to file any o f the appointments. We 
are therefore concerned with an appoint­
ment made prior to the time it was for­
warded to the Senate. At the time the 
Secretary o f State forwarded the Gover­
nor Farrar appointments to the Senate the 
Kneip withdrawals were in .the same o f­
ficial files as the Farrar appointments. 
If it was her duty to forward the message 
and appointments to the Senate, it was her 
duty to forward all o f  the official communi­
cations pertaining to the appointments. 
Her duty was an administrative one and she

8. O ur search bns found the follow ing men­
tion of messages by the Governor to the 
Legislature:

A rt. IV ,  § 4, S.D.Const.. directs th a t 
"T lie  Governor * * * shall, at the
rommencemonc of oaoli session, communi­
cate to the T egislnture by message, in ­
formation of the condition o f the state, 
and shall recommend such measures as 
lie shall deem expedient."
A rt. IV ,  9 and 10 of our Constitution 
outlines the procedure for the Governor 
to approve a bill pased by the Legislature 
or object to it  and refuse or fa il to sign 
it  or some pnrt of it.
S D C L  4 -7 -1 2  states "the outgoing G ov­
ernor shall deliver the budget report to 
the Legislature w ith  his message * *
S D C L  3 -3 -1 .1 0  provides "T h e  Governor 

m ay include, in the budget next tran s­
mitted by him  to the Legislature * *  * 
his own recommendations w ith  respect 
to the rates of pay which lie deems ad­
visable." etc.

was not authorized to make a decision as 
their legal effect. See State ex rei. Coon . 
Morrison, 61 S.D. 339, 249 X .W . 318. Th:- 
apparent oversight cannot result in the 
award o f o ffice  to one person over that j :  

another claimant. The Senate could take- 
official notice o f the facts relative ;o the 
appointments o f persons to an office re­
quiring its confirmation, State ex rel. Kriebs 
v. Halladav, supra, and were hound to take 
notice o f  the complete official record there­
of.

[5] Claim is made plaintiffs are charge­
able with laches and unreasonable delay :n 
commencing their action; that they are es­
topped from asserting their cause o f action 
and have abandoned their right to the o f­
fices. The evidence shows plaintiffs ap­
peared at one or more meetings o f the Re­
gents in January and February 1971, and 
made statements they were there “ to con­
tinue (their) membership on the Board". 
The Board, however, refused to recognize 
them as such and voted to seat defendants 
as members at one meeting and refused to 
reconsider its action at a later meeting. 
That record is the reverse of abandonment, 
as plaintiffs affirmatively asserted their 
rights as members. It was not necessary 
that they continue to attend every meeting

9. S D C L  1 - 8 -1 :  " I t  is the d u ty  of the

secretary of state:

(1 ) T o  keep a register of o ffic ia l acts 
of the Governor to which attestation 
over his signature and the great seal 

is rcrpiircd;

(2 ) T o  a ffix  the great seal, w ith his 
attestation, to all commissions, pardons, 
nnd other public instrum ents to which 

the signature of the Governor is re­
quired * * *.

(4 ) T o  receive, file, and keep on file any 
document * * * which the law re­

quires to be filed in  his office."

In  addition to the letters appointing de­
fendants as Regents, the Governor signed 
nnd the Secretary of State attested and 
affixed the senl of the State to "com­
missions" as Regents issued to defend­

ants.
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in view o f the two votes .tr.d one member's 
statement the "issue s ie id.'' No grounds 
for estoppel appear nor -to we view there 
was unreasonable delay or laches.

The questions o f vacancies and o f the 
right o f plaintiffs to remain in o ffice  until 
their successors arc duly qualified requires 
discussion o f SDCL 13—(9-5. That section 
provides:

"The Governor shall not have power to 
fill any vacancies caused by the refusal 
o f the senate to confirm, nor vacancies 
caused by his own neglect to nominate 
to the senate in time for confirmation.”

The Senate did not refuse to confirm the 
appointments it considered; it voted to 
confirm them, though as we conclude de­
fendants' appointments had previously been 
withdrawn; therefore, that phrase does not 
apply to the situation here presented. Nor 
were the vacancies caused by Governor 
Kneip's neglect to nominate to the Senate 
within the "time for confirmation” as 
SDCL 13-49-3 allowed the Governor until 
February 1, 1971, to make the appointments 
and the Senate had on January 19, 1971, the 
first day o f  its session, confirmed defend­
ants’ appointments. It wo lid have been 
an idle act for the Governor to have called 
on the Senate to confirm the appointments 
or nominations of plaintiffs as it had con­
firmed others for the offices involved. It 
is a maxim the law does not require idle 
acts. Magowan v. Groneweg, 16 S.D. 29, 
91 N.W. 335.

[61 A judgment will be entered de­
claring plaintiffs .re entitled to be seated 
as members o f the Board to 'noid office 
until their successors shail be appointed, 
confirmed by the Senate and duly qualified.

H AN SON  and W O LLM A X , JJ.. concur.

IN’ ANS, J., dissents.

^ IX A N S , Judge i dissenting).

I am ir. dissent. The reason for my dis­
sent will be as tersely stated as I know how 
to write. The Governor o f  this state upon 
the expiration o f the terms o f appointment

of the plaintiffs to the Board of Regents, 
except for their holdover rights, appointed 
each o f the defendants to the Board o f  Re­
gents for a term of six years, such term to 
he effective January 1, 1971 and to continue 
until January 1, 1977 or until their success­
ors were appointed and qualified, subject 
to the confirmation o f  the state Senate. All 
of the appointive procedures provided for 
by the laws o f  this state and the Constitution 
were explicitly followed without any devia­
tion. Each o f the defendants took the oath 
of office required by statute which oaths 
were properly filed as required by law. The 
appointments were confirmed by the Senate, 
also an act provided for by law. A fter the 
appointments and the filing o f the oaths 
and before the confirmation the Governor 
attempted by a letter addressed to the Sec­
retary of State to withdraw the appoint­
ments which act is nowhere authorized by 
any law, statute or constitution o f this state. 
When the Governor exercised his power o f 
appointment and the defendants by filing 
their oaths accepted the appointments, the 
appointive act was complete, and as pro­
vided by law they took their offices. The 
only authority that could terminate their 
right to these offices was the Senate. They 
saw fit to confirm the appointments.

State ex rel. Kriebs v. Halladay, 52 S.D. 
497, 219 N.W . 125, cited in the majority 
opinion, is not authority for the position 
taken by the majority opinion. Even the 
very quote as shown in the opinion admits 
that the appointment o f Halladay remained 
in force until it was acted on by the Senate. 
The Halladay case does not hold the ap­
pointment could be revoked, once made, and 
after the oath had been properly taken and 
filed. Hailaday's appointment was con­
firmed by the Senate and the appointment 
became complete.

I quote introductory comments to the 
annotations found in S9 A.L.R. 135, as 
follows:

"At first sight, it would seem entirely 
reasonable and in accord with public pol­
icy to allow the appointive power the 
privilege o f reconsideration. From the 
point of view of the one appointed to the

s. n. 287
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office, however, to permit such recon­
sideration, after the power o f appoint­
ment has been completely and finally 
exercised in the manner prescribed by 
law and the title to the office has become 
fixed, is to take from him a vested right. 
Also, from the point o f view o f stability 
and certainty in the administration o f 
public affairs, it is desirable that there 
should be some point o f time at which an 
appointment to office  becomes finally 
and irrevocably fixed. As said in the 
famous case o f Marbury v. Madison 
(1803) 1 Cranch (U .S.) 137, 2 L.Ed. 60: 
‘Some point o f  time must be taken when 
the power o f the executive over an o f f i ­
cer, not removable at his will, must cease. 
That point o f time must be when the con­
stitutional power of appointment has been 
exercised.'

Although there are circumstances un­
der which an appointment to office may 
be reconsidered and revoked, it may be 
stated as a general rule that an appoint­
ment once made is irrevocable and not 
subject to reconsideration. This view 
represents the great weight o f authority."

1 and 2 from the Syllabus o f Barrett v. 
D uff fully supported by the text, 1923, 114 
Kan. 220, 217 P. 918, states:

» j * . * « Thg executive power of 
the Governor is a continuing power, 
never ending, and not broken by suc­
cession.

2. * * * Where the appointment to 
an office  is vested in the Governor, with 
the advice and consent o f the Senate, 
and the term o f the incumbent expires 
during a recess o f the Legislature, and 
the Governor appoints a successor to the 
office, held, that the appointment vests 
in the appointee a right to hold for his 
full term, subject only to be defeated by 
nonconcurrence or rejection o f the Sen­
ate.”

In State ex rel. Todd v. Essling, 1964, 268 
Minn. 151, 128 N .W .2d 307, at page 311, it 
is stated,

"It appears well settled since Marburv -.- 
Madison, 5 U.S. (1 Cranch) 137, 2 L.E.; 
60, that with respect to an o ffice  hav:r.u 
a fixed term where the appointee is no: 
removable at will, when the executive 
power o f appointment has been complete­
ly exercised, the authority o f the exec­
utive to remove or rescind the appoint­
ment ceases. This rule is founded upon 
the principle that where the appointing 
authority has done everything he is re­
quired to do to make a valid and com­
plete appointment, he has fully exercised 
and exhausted his power over the ap­
pointee and a recall o f  the appointment 
would operate as a removal from office 
in violation o f the appointee’s right to 
continue in office  subject only to a rejec­
tion by the senate or removal for cause."

Other authority can be given for the 
position I take but inasmuch as this is only 
a dissent and the law will become fixed and 
determined as stated by the majority, [ re­
frain from further comment.

There is another statement in the major­
ity opinion on which I must comment brief­
ly. The majority opinion, after quoting 
SDCL 13-49-5 and 13-49-3, states: "It 
would have been an idle act for the Gover­
nor to have called on the Senate to confirm 
the appointments or nominations o f plain­
tiffs as it had confirmed others for the 
offices involved." The opinion, however, 
holds this confirmation was not valid be­
cause the Governor had exercised what 
the opinion holds was his right o f with­
drawal o f  the appointments of the defend­
ants prior to the act of confirmation. I- 
seems to me under the majority holding the 
Governor had a right to submit to the Sen­
ate for confirmation such appointments u? 
he desired and withdraw them and resin - 
mit all before the act o f confirmation. 
der my theory which holds the Senate h.w 
the right to confirm, as the Governor “ ao 
no right to withdraw the appointments once 
made, it would have been an idle act :o f 
him to submit appointments. Furthermore, 
under the majority opinion herein the • =o' • 
ernor could have created a vacancy u->
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time he wished, as is plainly shown by the 
stipulation of facts before this Court to the 
following effect:

"That in the event Burke and Witt 
were called to testify before a referee, 
they would testify that on or about Jan­
uary 11, 1971. at the request o f Governor 
Kneip. they conferred with the Governor 
in his office at the State Capitol, that 
they were advised by the Governor that 
he was withdrawing the appointments of 
Schmidt and Varilek, and he wanted 
Burke and Witt to continue to serve as 
Regents, that he could not assure them 
how long he wished them to serve but he 
wished them to serve for at least one 
year until the Master Plan, then under 
consideration by the Board, had been de­
termined, and that in accord with his 
practice with department heads that they 
leave letters o f resignation, annexed 
hereto as Exhibits S and T, with the 
Governor, they so did.”

I would hold that the defendants, Schmidt 
and Varilek, are the duly appointed, quali­
fied, confirmed and legally acting members 
o f the Board o f Regents from January 2, 
1971, the date they qualified.

STATE of South Dakota, Plaintiff-
Respondent.

v.
Denver KINDVALL, Defendant-Appellant. 

No. 10811.

Suprem e C o u rt o f S ou th  D ako ta.

Nov. 4, 1971.

Defendant was convicted in the Cir- 
cu't Court of Miner County, George W . 
^uest, J„ of murder, and he appealed, 
"^e Supreme Court, Rentto. Associate 
Jud?e. held, inter aiia. that though sole ex-

'•“>1 19

X.W.'.M IN)
pert witness at murder trial testified he 
had been unable to determine whether de­
fendant knew riuht from wrong at the time 
o f the killing, his testimony that it was 
possible for people with defendant's schizo­
phrenic condition, paranoid type, to know 
the difference between right and wrong, 
together with evidence as to the killing, 
testimony o f persons who had contact with 
defendant the following afternoon, and tes­
timony as to defendant's activities the pre­
vious evening, was sufficient to warrant 
finding o f sanity.

Affirmed.

1. Criminal Law ©=>331

While the state must prove beyond 
reasonable doubt that accused was mentally 
capable o f the criminal intent required to 
constitute the crime charged, it is not nec­
essary for the state in the first instance, in 
its case in chief, to prove the sanity of the 
accused: as sanity and criminal responsi­
bility are rebuttably presumed, evidence o f 
the contrary is required to make an issue.

2. Homicide <3=237

Though sole expert witness at murder 
trial testified he had been unable to deter­
mine whether defendant knew right from 
wrong at the time o f the killing, his testi­
mony that it was possible for people with 
defendant’s schizophrenic condition, para­
noid type, to know the difference between 
right and wrong, together with evidence as 
to the killing, testimony o f persons who 
had contact with defendant the following 
afternoon, and testimony as to defendant’s 
activities the previous evening, was suffi­
cient to warrant finding o f sanity. SDCL 
22-3-1(4).

3. Criminal Law ©=570(1)

Tn addition to the opinion evidence o f 
experts and laymen, a defendant’s mental 
condition at the time of the crime may be 
proved by circumstantial evidence, includ­
ing the acts, conduct and declarations o f 
the defendant, both prior and subsequent to
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field v. State, 160 So.2d 706 (Fla.1964), 
text 710.

Having considered the record and evi­
dence in accord with the mandate o f Fla. 
Stat. § 924.32(2), F.S.A., we conclude that 
the conviction was justified, supported by 
the evidence and free from error. The 
conviction is affirmed.

It is so ordered.

R OBERTS, C. J., E RV IN , B O YD  and 
D R E W  (Retired), JJ., and M ASO N  and 
H A L L , Circuit Judges, concur. . .

•• :,;ur..qaK
in re ADVISORY OPINION..TO-... . 

the GOVERNOR. ' • •

No. 41069.

Suprem e C o u rt o f  F lo r id a .

M a y  7, 1971.

Questions were propounded by the 
governor to the Justices o f  the Supreme 
Court relating to the nature and e ffe c t /o f 
ad interim appointments made by gov­
ernor’s predecessor which were pending 
before the state senate. The Justices o f 
the Supreme Court were o f the opinion 
that the governor has no right to remove 
an appointee during the ad interim term 
except for good cause, but the governor 
does have executive power to initiate new 
appointments for the unexpired term and 
submit the same to the state senate during 
its regular session, and that the governor 
has power to request the state senate to 
return certificates o f ad interim appoint­
ments or other evidence o f  such appoint­

ments pending before the senate, and to 
make his own appointments for the unex­
pired terms and send them to the senate 
for confirmation.

Questions answered.

1. States ©=51

In relation to the term o f office o f an 
ad interim appointment, should the state 
senate reject the appointment and com­
missioning o f  the appointee, the office 
forthwith becomes vacant, and if the senate 
fails to act on the appointment and com­
mission during the session in which it is 
required to act, the appointee serves only 
until last day o f the legislative session 
which takes no action on the appointment 
F.S.A. § 112.071(1) (c ) .

2. States ©=46, 52

Governor has no right to remove an 
appointee during the ad interim term ex­
cept for good cause, out the governor 
does have executive power to initiate new 
appointments for the unexpired term and 
submit the same to the state senate dur­
ing its regular session. F.S.A.Const. art. 
4, § l(c , f ) ;  F.S.A. §§ 112.071, 114.04.

3. States ©=46

G o v e r n o r  has p o w e r to  request the 

sta te  senate to  re tu rn  c e rtific a te s  o f  ad 

in te r im  a p p o in tm e n ts  o r o th e r  evidence o i 

such a p p o in tm e n ts  p e n d in g  b e fo re  th e  sen­

ate, a n d  to  m ake h is  o w n  appointm ents 

fo r  th e  u n e x p ire d  te rm s a n d  send th em  to 

the senate fo r  c o n fir m a tio n . F .S .A .C o n s t. 

a rt. 4, § l(c , f ) ;  F.S.A. § 114.04.

Edgar M. Dunn, Jr., Gen. Counsel tor 
Governor Reubin O ’D. Askew.

S. Curtis Kiser, Dunedin, for respondent.
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S U P R E M E  COURT OF FLO RID A  
T A L L A H A S S E E  

32304

May 7, 1971

H o n o ra b 'e  R e u b in  O’D. Askew 
G overn or o f F lo r id a  

T h e  C a p ito l

Tallahassee, Florida 32304 

D e a r Governor:

. We have the honor to acknowledge your 
communication o f  April 26, 1971, request­
ing our opinion upon a question affect­
ing your executive powers and duties as 

jjpthorized by Section 1(c) o f Article IV ,
!da Constitution [F .S .A .].

d .
* -« - ,tting the formal parts, your letter 

as fo llow s:

y jj lt  is my constitutional duty to fill by 
appointment vacancies in certain state and 

offices. Section 1(f). o f  A rticle-IV  
^  the.. Florida Constitution provides, in

' :“ (f )  When not otherwise provided for 
in the constitution, the governor shall 
fill by appointment any vacancy in a 

. ..state or county office  for the remainder 
of the term o f  an appointive office. 
* * * ’ (Emphasis added)

In 1970, the Florida Legislature en­
acted Chapter 70-395 [70-385], Laws o f 
Florida, which provides in part:

‘“ 114.04 Filling vacancies.— In all such 
cases, and in all other cases in which a 
vacancy may occur, if  the o ffice  be a 
state, district, or county o ffice  (other 
than a member or officer o f the legisla­
ture), the governor shall fill such office  
hy appointment, and the person so ap­
pointed shall be entitled to take and 
hold such o ffice  until the same shall be 
filled by an election as provided by law. 
fn cases requiring the confirmation or 
odvice and consent of the senate, the 
person so appointed may hold such o f­

fice as provided in section 112.071.’ 
(Emphasis added)

“ In 1970, the Legislature enacted Chap­
ter 70-439, Laws o f Florida, which pro­
vides in part:

“ ‘ (1) Whenever an office  created by 
the legislature or provided for by the 
constitution is or becomes vacant and 
when the appointment is required by the 
constitution or statute to be confirmed 
by the state senate and such office  is 
to be filled by the governor the following 
procedure shall be followed, unless the 
state constitution requires otherwise:

* * * * * *
‘“ (b) I f  a vacancy occurs when the sen­
ate is not in session or in other than 
regular session, the governor shall notify 
the department o f  state o f the said ap­
pointment, whereupon the department 
shall prepare and countersign a commis­
sion for Lie term o f the vacancy and 
deliver the same to the governor for his 
signature and delivery to the appointee. 
However, said appointment and commis­
sion shall be dependent upon the ap­
proval by the senate av. its next ensuing 
regular session. The department o f state 
shall then forthwith notify the secretary 
o f  the senate o f  the appointment made 
by the governor, and the secretary o f 
the senate shall so advise the president, 
president pro tern and each member o f 
the senate.

“  ‘ (c ) Should the senate reject said ap­
pointment and commissioning o f the ap­
pointee, the said office shall forthwith 
become vacant. In such event, the ap­
pointee whose appointment is rejected 
by the senate shall not be eligible for 
appointment between the time o f  such 
rejection and the beginning date o f the 
next ensuing regular session o f the leg­
islature. I f  the senate fails to act on 
said appointment and commission dur­
ing the session in which it is required to 
act, the appointee shall serve only until 
the last day o f the legislative session



430 247 SOUTHERN REPORTER, 2d SERIES

which takes no action on sa.d appoint­
ment. I f  the senate does coniirm the 
appointment, the appointee shall serve for 
the full term for which the o ffice  was 
created.

* * * * * *
“  ‘ (2) The length o f term of the office 
shall be as set forth in the statute, sub­
ject to the limitations o f  the state con­
stitution. If the statute does not specify 
whether an appointment made between 
sessions o f the legislature shall be for 
the full term thereof, said appointment 
shall be for the full term of the office 
created if  the senate confirms the said 
appointment.' (Section 112.071-1970 
Supp. to F.S. (1969) [F .S .A .])

“ The then Governor o f  the State o f 
Florida, the Honorable Claude R . , Kirk, 
Jr., took action to appoint persons to ' va­
cancies in certain state and county o f­
fices. These appointments have been proc­
essed in accordance with the procedures 
set forth in the above-quoted statutes. I 
am advised that the Department o f  State 
has notified the Secretary o f the Senate 
o f appointments made by former Governor 
Kirk, but that the Senate has not confirm­
ed or advised and consented to any o f 
such appointments.

"F or the purpose o f  this request, please 
assume that the appointments now pend­
ing before the State Senate relate to:
(a) offices which are appointed state or 
county offices within the meaning o f  Ar­
ticle IV, Section 1 (f), Florida Consti­
tution, (b) offices which require appoint­
ment by the Governor and the confirmation 
o f or advice and consent to such appoint­
ment by the Florida Senate, (c) offices 
which have a fixed term, (d ) offices which 
became vacant when the Senate was not 
in regular session.

"In  view o f the provisions o f the Con­
stitution, laws and facts which I have 
heretofore related, I am in doubt as to 
the nature and effect o f the ad interim 
appointments which were made by my 
predecessor and which are now pending

before the Florida Senate. I, therefore 
have the honor to request your written 
opinion on the following questions:

“ 1. What is the term o f office  o f these 
ad interim appointments?

“ 2. If your answer is that the ad interim  

appointments are made only until the last 
day o f  the legislative session which takes 
no action on such appointments, do I have 
the executive power to avoid or ignore such 
executive appointments and would I have 
the executive power to initiate new ap­
pointments and submit the same to the 
Florida Senate during this regular session?

"3. I f  your answer is that I have the 
executive power to initiate new appoint­
ments, do I have the power to request the 
State Senate to return these certificates 
of ad interim appointments or other evi­
dence o f such appointments now pending 
before that body?”

Our advisory reported in 229 So.2d 229 
(Fla.1969) did not relate to appointments 
requiring the confirmation or advice and 
consent of the Senate, and therefore not 
involved here.

Prior to its amendment by Ch. 7CK395 
[70-385], Laws of Florida, Fla.Stat. § 114- 
04, F.S.A., reads as follows:

"Filling vacancies.— In all such cases, 
and in all other cases in which a va­
cancy may occur, if the o ffice  be a state, 
district or county office (other than \ 
member or officer o f  the legislature*, :he 
governor shall fill such o ffice  by appoint­
ment, and the person so appointed sha.l 
be entitled to take and hold such office 
until the same shall be filled by an elec­
tion as provided by law, and :/i cases 
requiring the confirmation or the advice 
and consent of the senate, the person so 
appointed may hold until the end of uu' 
next ensuing session of the senate unless 
an appointment be sooner made and con­
firmed and consented to by the senate. 
(Emphasis supplied)
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W he n  a v a c a n c y  o ccu rs in  a n  o f f ic e  

which m u s t be f i l le d  th ro u g h  a p p o in tm e n t 

by the E x e c u tiv e  and c o n f ir m a t io n  by th e  

Senate, tw o  te rm s a r is e : T h e  a n  in te r im  

term run s fro m  th e  d a te  o f  th e  f ir s t  a p ­

pointm ent u n t il th e  end o f  th e  n e x t  e n s u in g  

session o f  the S e n a te  u nle ss c o n f ir m a t io n  

is sooner m ade by the S en a te  o f  an  a p ­

pointee fo r  the u n e x p ire d  p o r t io n ;  th e  

n e xt te rm  is th e  u n e x p i r e d  t e n n  o f  th e  

o ffic e  w h ic h  b e g in s u p o n  a p p o in tm e n t by 
the G o v e rn o r  a n d  c o n f ir m a t io n  b y  th e  

Senate.

jgjThe advisory reported in 147 Fla. 157, 2 
4&2d 378 (1941) discusses an ad interim 
Ijfpointment and a subsequent appointment 

'confirmation by the Senate. W e there

% h e n  an ad interim appointment o f  
Circuit Judge is legally made by the 

Governor to hold until the end o f the 
next session o f  the Senate, it is ' the 
flirty. o f  the Governor to submit to the 
Senate at its next session an appofnt- 

iment o f  a Circuit Judge for confirmation 
>£.;to fill such office  under Sections 43 
Y ’and 45, Article V o f the Constitution, 
S ffor the term contemplated by the Con- 
scstitution. The ad interim appointment 

and the subsequent appointment for con- 
•Vvfinnation by the Senate may be by suc- 
r!.!.ceeding Governors. In the latter case 

the incumbent Governor makes an ap- 
V pointment, and does noc merely transmit 

to the Senate for confinnation the name 
of the Judge who had been appointed 
od interim." (Emphasis supplied)

In State ex rel. Wynn v. Squarcia, 66 
So2d 263 (Fla.1953), original quo war­
ranto proceedings, the respondent Squarcia 
w*s appointed after the Senate adjourned 
*n 1951. During the 1953 session of the 
Legislature a successor governor appoint- 
^  relator Wynn to the o ffice  for the
remainder o f the term. Wynn’s appoint-
ment was submitted to the Senate and 
confirmed. Both relator Wynn and re­
spondent Squarcia claimed title to the o f-
Lee. Respondent Squarcia contended that 
lhe Senate neither confirmed nor rejected
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his appointment, since it was not given 
an opportunity to do so by the successor 
governor, and he therefore had a lawful 
right to continue in the o ffice  in the ab­
sence o f a rejection by the Senate. He 
further contended that no vacancy existed 
at the time the successor governor ap­
pointed Wynn, so the subsequent confirma­
tion by the Senate was void. These con­
tentions were not sustained, this Court 
saying :

“ [T ]he provisions o f Section 7 o f Arti­
cle IV  that a commission to f :M a va­
cancy shall be ‘ for the unexpired term’ 
may not be applied in the instant case, 
since Section 114.04, Florida Statutes, 
specifically provides a ‘mode * * * 
for filling such vacancy’, to w it: '*  * 
in cases requiring the confirmation or 
the advice and consent o f  the senate, 
the person so appointed may hold until 
the end o f the next ensuing session o f  
the senate unless an appointment be 
sooner made and confirmed and consent­
ed to by the senate.’

“ Since then, the Governor was not 
exercising his original power o f ap­
pointment under Section 33.03, but was 
proceeding under the powers granted 
by Article IV, Section 7, as limited by 
Section 114.04, supra, he was authorized 
to appoint only in the manner specified 
therein, to wit: his appointment was 
required to be limited ‘until the end o f  
the next ensuing session o f the senate 
unless an appointment be sooner made 
and confirmed and consented to by the 
senate.’

“ As illustrative o f the application o f  
the rule as to the exercise o f the Gov­
ernor’s power to fill vacancies in offices 
requiring the confirmation of the Senate, 
at a time when the Senate is not in 
session, see the following cases: Simon- 
ton v. State ex rel. Turman, 44 Fla. 
289, 31 So. 821 (as to county solicitors); 
In re Advisory Opinion to Governor, 45 
Fla. 154, 34 So. 571 (as to circuit judges 
and judges o f criminal courts o f record );
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In re Advisory Opinion to Governor, 137 
Fla. 29S, 188 So. 21S, 219 (as to county 
solicitors); In re Advisory Opinion to 
Governor, 147 Fla. 148, 2 So.2d 372 
(as to assistant state attorneys); A d­
visory Opinion to Governor, 147 Fla. 157, 
2 So.2d 378 (as to newly created offices 
o f circuit judges in Dade County.)

“ For the reasons stated, it must be 
held that the commission o f  the re­
spondent was properly limited, as provid­
ed by Section 114.04, supra; that upon 
the appointment by the Governor and 
confirmation o f  the relator as Judge o f 
the Civil Court o f  Record o f Dade Coun­
ty, the respondent's ad interim appoint­
ment terminated and expired; and that 
the relator is entitled to the title and 
emoluments o f  the o ffice  and to exer­
cise the duties thereof.”  “

- • : *•••• • s • *mrti-

In the advisory reported in 171 So.2d
539 (Fla.1965), this Court said: u. .-?ar

"In  the event o f  a vacan cy-at-a -tim e 
when the state Senate is not in session, 
it is your executive power and duty to fill 
the vacancy by appointment, and for an 
ad interim tenn only, expiring not later 
than the last day of the next ensuing ses­
sion of the state Senate. In Advisory 
Opinion to Governor (Martin) reported in 
93 Fla. 1024, 113 So. 115, the Justices said:

" ‘In an advisory opinion to the Gover­
nor, printed in 45 Fla. at page 154, and 
reported also in 34 So. at page 571r the 
Justices o f this court expressed the view 
that, when a vacancy occurs in the o f ­
fice o f  a circuit judge during the recess 
o f the Senate, the Governor properly 
fills such vacancy by appointment to hold 
no longer than the end o f the next en­
suing session o f  the Senate, and when 
such next ensuing session of the Senate 
convenes it is the duty o f the Governor 
to submit appointees to fill such vacan­
cies to the Senate for confirmation for 
the unexpired term.’ (Italics supplied)

"In the exercise of freedom of choice 
the Governor is not required to send to the

Senate the name of the ad interim incum­
bent but may, if he deems it in the best in­
terest of the public welfare, send the name 
of a new appointee for the unexpired per- 
tion of each of the cycles." (Emphasis sup­
plied)

Under our decisions prior to the 1970 
amendments, it is clear that the incumbent 
Governor was not required to submit the 
name o f the ad interim appointee. He had 
a right to make his own appointment and 
transmit the name o f his appointee to the 
Senate for confirmation.

Chapter 70-385, Laws o f Florida, amend­
ed Fla.Stat. § 114.04, F.S.A., so that the 
following words in old § 114.04,

“ [I]n  cases requiring the confirmation 
or the advice and consent o f the senate, 
the person so appointed may hold until 
the end o f  the next ensuing session o f 
the senate unless an appointment be 
sooner made and confirmed and con­
sented to by the senate,"

were changed to read,

"In  cases requiring the confirmation or 
advice and consent o f the senate, the 
person so appointed may hold such office 
as provided in § 112.071.”

Fla.Stat. § 112.071, F.S.A., referred to 
above, was enacted by Chapter 70-439. 
Subsection (1) o f  this statute states the 
legislative intent in these words:

" (1 ) Whenever an office  created by 

the legislature or provided for b y the 
constitution is or becomes vacant and 
when the appointment is required b y  the 
constitution or statute to be c o n f i r m e d  

by the state senate and such o ffice  is to 
be filled by the governor the following 
procedure shall be followed, unless the 
state constitution requires otherwise. ’ 
(Emphasis supplied)

Clearly, it was the intent o f the Legisla­
ture to establish a procedure and not to 
change the substantive law relative to ad 

interim appointments.
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Subsection (1) (b ), o f  Chapter 70-439, 
quoted in your request (Fla.Stat. § 112.071 
(1) (b )) prescribes the procedure to be 
followed if a vacancy occurs when the 
Senate is not in session. The Department 
of State issues the commission for the 
“ term of the vacancy," but the "appoint­
ment and commission shall be dependent up­
on the approval by the Senate at its next 
ensuing regular session.”  This conform: 
with the substantive law expressed in ou: 
prior decisions.

When a vacancy occurs while the Senat 
is in session and the appointee must be con 
finned by the Senate, the commission given 
prior to confirmation is for the “ ad in- 

(• terim term”  and, upon confirmation by the 
s Senate, the commission is for the “unex-
r ** •jn fe d  term.”  The "unexpired term”  is a 
'completely new and different term from 
the “ ad interim term.”  Although,, under 

.the statute, an o fficer duly appointed for 
the ad interim term cannot be removed 

.^during such term except fo r  good cause, 
tfie name o f  any other qualified person- to 
irill the unexpired term may be submitted 
fo the Senate for confirmation. Until con­
firmed by the Senate, the Governor may 
recall any name and substitute another.

The Chief Executive, selected by the 
people, is charged with the responsibility 
of completing the program he presented to 
the electorate while seeking the office. 
It is important that he be allowed to ex­
ercise a freedom o f  choice in selecting 
those appointees whom he feels are quali­
fied, as the people look to him for leader­
ship in the operation o f their government. 
Compare State ex rel. Investment Corpo­
ration of South Florida v. Harrison, 247 
So.2d 713 (Case No. 40,869) (opinion filed 
April 14, 1971).

[1] In answer to your first question 
as to the term of office  o f  an ad interim 
aPpointment, should the Senate reject the 
aPpointment and commissioning o f  the ap­
pointee, the office forthwith becomes va- 
cant. If the Senate fails to act on the ap­
pointment and commission during the ses- 
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sion in which it is required to act, the ap­
pointee serves only until the last day o f 
the legislative session which takes no ac­
tion on the appointment. See Fla.Stat. 
§ 112.071(1) (c), F.S.A.

[2] In answer to your second question, 
you have no right to remove an appointee 
during the ad interim term except for 
good cause. However, you have the ex­
ecutive power to initiate new appointments 
for the unexpired term and submit the 
same to the Florida Senate during this 
regular session. Upon your doing so, the 
only appointments over which the Senate I 
has confirmation jurisdiction are those sub-' 
mitted by you and those made by your 
predecessor and not recalled by you. Upon 
your recalling any o f  the appointments the 
confirmation jurisdiction o f  the Senate 
ceases and that body is under a lawful 

L obligation to - n them to you.

, »r to your third question,
you 'Wc . power to request the State 
Senate to return the certificates o f  ad in­
terim appointments or other evidence o f 
such appointments now pending before 
that body, and to make your own appoint­
ments for the uncxpired terms and send 
them to the Senate for confirmation.

In summary, we have advised you that 
you have the power to fill a vacancy by 
appointment in accordance with law, and, 
if such appointment is made when the 
Senate is not in session, the maximum term 
that it can be made for is the last day of 
the n-xt ensuing session o f the State Sen­
ate, or until a successor is appointed by 
you and confirmed by the next ensuing 
session o f the State Senate, whichever con­
dition occurs first; that the appointments 
by your predecessor expire on the last day 
o f this session of the State Senate, or 
when a successor shall be appointed and 
confirmed by the State Senate, whichever 
condition occurs first, and any language in 
a commission purported to extend an ap­
pointment beyond such date is ineffectual 
and void; that in making appointments 
you will not be required to submit for con­
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firmation the names o f the incumbents 
holding office under ad interim appoint­
ments.

Respectfully yours,

B. K. ROBERTS,
Chief Justice

R IC H A R D  W . E RV IN  
V A S S A R  B. CARLTO N  
JAM ES C. A D K IN S, Jr. 
JO SEPH  A. BOYD, Jr. 
D A V ID  L. M cCAIN 
H A L  P. DEKLE 

Justices

-v • • ••• . vond* .iiiu bos eaesvi
• *v tcitap::.'.. ;0 ...

THE FLORIDA BAR, Petitioner.^-*
. •  ' • •- : J?C V, . u »* . • »1- ft

• : v ..: ::i> iit atcfivt 
' Leon S. HELLER, Respondent ;«"•

No. 39983.

Supreme Court of Florida.
May 5, 1971.

Proceeding on complaint from the 
Florida bar which charged respondent with 
unauthorized practice o f law. The Su­
preme Court held that activities o f  re­
spondent, who was not a member, o f  the 
bar, in searching public records for- lands 
and money which may have been abandoned, 
or unclaimed, by true owners, locating 
missing heirs and offering to recover funds, 
upon agreement to share the proceeds o f the 
recovery, constituted unauthorized prac­
tice o f law and respondent would be en­
joined from offering, proposing or solic­
iting any other person, firm or corporation, 
having, or appearing to have any claim, or 
interest, in or to lands, properties or monies 
in Florida, or engaging in any transaction 
by which respondent is to recover lands, 
properties or monies for another for com­

pensation without aid o f a licensed member 
o f  the bar.

Order in accordance with opinion.

Attorney and Client <5=11(6)

Activities o f  respondent, who was not 
a member o f the bar, in searching public 
records for lands and money which may 
have been abandoned, or unclaimed, by 
true owners, locating missing heirs and 
offering to recover funds, upon agreement 
to share the proceeds o f the recovery, con­
stituted unauthorized practice o f  law.

A . W ard Wagner, Jr., W est Palm Beach, 
and Richard C. McFarlain, Tallahassee, 
fo r  The Florida Bar, petitioner.

Leon Si Heller, in pro. per.

PER CURIAM .

This cause is before us on the Petition of 
the Florida Bar charging respondent with 
the unauthorized practice o f law, this 
Court's order to show cause, Respondent's 
response thereto, and the report o f  the ref­
er ee, which report is as follow s:

"T O  T H E  H O N O RA BLE  CHIEF 
JU STIC E  A N D  JUSTICES O F THE 
SU PREM E COURT O F F L O R ID A :

“ Pursuant to the Order dated October 
13, 1970, appointing me Referee in this 
cause, a hearing was had before me on 
the 5th day o f  February, 1971, as re­
ported in the Court Reporter's transcript 
herewith transmitted to you, including 
such exhibits as were filed in evidence.

"The evidence heard by me and thus 
transmitted to you supports the following 
conclusions:

"The Respondent, LEON S. HELLER, 
is a man 79 years o f age who resides :n 
Fort Lauderdale. He claims to have 
an o ffice  in Lake Worth, Florida, and 
in several other cities in Florida. H:s 
activities extend throughout many coun-
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ute amendments to the bill,2 indeed was to 
relegate the employer to (1) complaints to 
the police, and (2) his common law reme­
dies— even when those recourses might, un­
der the equity precedents, technically be 
regarded as “ inadequate".

It is disappointing that the Supreme 
Court o f California, after more than half a 
century and notwithstanding the recent, 
plausibly incompatible, California legisla­
tive history, now appends this decision to 
the judicial history that Messrs. Frankfurt­
er and Greene in 1930 assailed so graphical­
ly and devastatingly in their book The La­
bor Injunction. My opinion is that the 
court tl s appears needlessly regressive. 
(Cf. Christ, Is the Norris A ct Constitution­
al? (1932) 19 Va.L.Rev. 51; Shatz, Picket­
ing Injunctions in California . . .
(1977) 28 Hast.L.J. 801, 836: "It would be 
anomalous indeed to conclude that the legis­
lature, af„er reciting a litany of complaints 
as to the present injunction practice, enact­
ed a statute which codified the status quo. 
The broader ‘union’ interpretation receives 
some further support from what little legis­
lative history there is." Also cf. Wilson & 
Co. v. Birl (3d Cir. 1938) 105 F.2d 948 and 
Alliance Auto Service v. Cohen (1941) 341 
Pa. 283, 19 A.2d 152.)

I concur in the majority’s disposition o f 
this proceeding (Part 4 o f Justice Tobriner’s 
opinion). I have stated my separate views, 
though, because I do not believe that the 
superior court has been correctly instructed 
regarding its proposed new proceeding.

PETITION OF COM’N ON
Cite u, Cat,

r w
(o EKEY NUMBER SYSTEMTEM>

GOVERNORSHIP OF CAL. Cal. 1 3 5 7
90S P M  1397

160 C al.R p tr. 760 

In re the Petition o f  the COMMISSION 
ON the GOVERNORSHIP OF 

CALIFORNIA.

Edmund G. BROWN, Jr., an Governor, 
o etc., et al., Petitioners,

v.
Mike CURB, as Lieutenant Governor, 

etc., et aL, Respondents.

S.F. 24021, S.F. 24029.

Supreme Court o f California,
In Bank.

Dec. 27, 1979.

The Commission on the Governorship 
filed a petition concerning authority of 
Lieutenant Governor to act while the Gov­
ernor was out of state. Combined there­
with was a petition by the Governor and his 
appointee to judgeship on Court of Appeal 
seeking writ o f  mandate, prohibition and 
declaratory relief. The Supreme Court, 
Manuel, J., held that: (1) although dispute 
as to Governor’s absence was a matter with 
respect to which the Commission had exclu­
sive standing, once the question was proper­
ly raised, the court could concurrently con­
sider issues presented by the Governor's 
petition; (2) Lieutenant Governor may act 
on the Governor’s physical absence from the 
state; (3) Lieutenant Governor's appoint­
ment o f presiding justice o f Court o f  Ap­
peal during Governor’s absence was valid; 
and (4) on his return the Governor had 
authority to withdraw the appointment un­
til the confirmation o f  appointment became 
effective by action o f Commission on Judi­
cial Appointments.

Peremptory writ o f mandate issued.
Newman, J., filed concurring opinion.

2. For comment on "the f in a l, hectic days of 

that legis lative session" and the like ly  impact 

on last-minute amendments see People v. Tan-

1. States «=>42
Absence from the state is a “ temporary 

disability" within meaning o f constitutional

ncr (1979) 24 Cal.3d 514. 542. 156 Cal.Rptr. 

450, 467. 596 P.2d 328. 345.
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nor during governor's absence from the Legislative Counsel, Sacramento, for peti- 
state. West’s Ann.Const. art. 5, § 10. tioner in No. 24029.
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10. Judges «=>3 
States <*=>42
As acting Governor, the Lieutenant 

Governor is free to act on whatever matters 
he determines need attention during the 
Governor’s absence; hence, Lieutenant 
Governor’s appointment o f presiding justice 
of Court o f Appeal while Governor was out 
of state was valid. West’s Ann.Const. art. 
5, § 10.

11. Officera and Public Employees «=>13 
Uncompleted appointments are subject

to withdrawal.

12. Judges «=>3
Transmittal o f an appointment to the 

Commission on Judicial Appointments com­
pletes the gubernatorial action necessary to 
an appellate judicial appointment. West’3 
Ann.Gov.Code, §§ 1340(d), 68121; West’s 
Ann.Const. art. 6, § 16(d).

13. Judges <*=>3
Even though submission for confirma­

tion by Commission on Judicial Appoint­
ments completes the gubernatorial action 
necessary for an appointment to an appel­
late judgeship, it does not complete the 
appointive process or confer even an inter­
im right to assume office. W est’s Ann.Gov. 
Code, §§ 1340(d), 68121; West’s Ann.Const. 
art. 6, § 16(d).

14. Judges «=>3
Although Lieutenant Governor had au­

thority to appoint presiding justice o f Court 
of Appeal while the Governor was out of 
state, the Governor, on his return, had au­
thority to withdraw the appointment until 
the appointment became effective on con­
firmation by Commission on Judicial Ap­
pointments. West’s Ann.Gov.Code, 
§§ 1340(d), 68121; West’s Ann.Const. art. 5, 
§ 10; art. 6, § 16(d).

Bion M. Gregory, Legislative Counsel, 
and Edward F. Nowak, Principal Deputy

J. Anthony Kline, William H. Levit, Jay­
son B. Lumish and Stroock & Stroock & 
Lavan, Los Angeles, for petitioners in No. 
24021.

Gibson, Dunn & Crutcher and Theodore
B. Olson, Los Angeles, for respondent Curb 
in No. 24021.

No appearance for other respondents in 
No. 24021.

Ernest Duncan, Alhambra, as amicus cu­
riae on behalf o f respondents in No. 24021.

MANUEL, Justice.

In these consolidated cases we examine 
the gubernatorial powers o f the Lieutenant 
Governor during the Governor’s absence 
from the state and the powers o f  the Gover­
nor to rescind or revoke prior acta o f the 
Lieutenant Governor. The dispute involves 
the Lieutenant Governor’s appointment o f a 
presiding justice of the Court o f Appeal 
while the Governor was out o f the state and 
the Governor’s withdrawal o f that appoint­
ment and substitution o f  his own appointee 
after his return to the state. As hereafter 
developed, we conclude that the Lieutenant 
Governor has authority to exercise all gu­
bernatorial powers o f  appointment while 
the Governor is physically absent from the 
state and that the Governor has authority 
to withdraw the appointment until the con­
firmation of appointment bocomes effec­
tive.

Article V, section 10 o f the Constitution 
provides in pertinent part: “ . . . The
Lieutenant Governor shall act as Governor 
during the impeachment, absence from the 
State, or other temporary disability o f the 
Governor or o f  a Governor-elect who fails 
to take office.’ ’ The section also declares 
that this court shall have “ exclusive juris­
diction to determine all questions arising 
under this section," and confers exclusive 
standing to raise questions o f temporary
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ute amendments to the bill,1 indeed was to 
relegate the employer to (1) complaints to 
the police, and (2) hia common law reme­
dies— even when those recourses might, un­
der the equity precedents, technically be 
regarded as “ inadequate” .

It is disappointing that the Supreme 
Court of California, after more than half a 
century and notwithstanding the recent, 
plausibly incompatible, California legisla­
tive history, now appends this decision to 
the judicial history that Messrs. Frankfurt­
er and Greene in 1930 assailed so graphical­
ly and devastatingly in their book The La­
bor Injunction. My opinion is that the 
court thus appears needlessly regressive. 
(Cf. Christ, Is the Norris A ct Constitution­
al?, (1932) 19 Va.L.Rev. 51; Shatz, Picket­
ing Injunctions in California 
(1977) 28 Hast.L.J. 801, 836: "It  would be 
anomalous indeed to conclude that the legis­
lature, af-er reciting a litany o f complaints 
as to the present injunction practice, enact­
ed a statute which codified the status quo. 
The broader ‘union’ interpretation receives 
some further support from what little legis­
lative history there is.”  Also cf. Wilson & 
Co. v. Birl (3d Cir. 1938) 105 F.2d 948 and 
Alliance Auto Service v. Cohen (1941) 341 
Pa. 283, 19 A.2d 152.)

I concur in the majority’s disposition o f 
this proceeding (Part 4 o f Justice Tobriner’s 
opinion). I have stated my separate views, 
though, because I do not believe that the 
superior court has been correctly instructed 
regarding its proposed new proceeding.

6  I  NUMBER STSTEM>

160 C al.R ptr. 760 

In re the Petition o f  the COMMISSION 
ON the GOVERNORSHIP OF 

CALIFORNIA.

Edmund G. BROWN, Jr., as Governor, 
etc., et ah, Petitioners,

v.
Mike CURB, as Lieutenant Governor, 

etc., et al., Respondents.

S.F. 24021, S.F. 24029.

Supreme Court o f California,
In Bank.

Dec. 27, 1979.

The Commission on the Governorship 
filed a petition concerning authority o f 
Lieutenant Governor to act while the Gov­
ernor was out o f state. Combined there­
with was a petition by the Governor and his 
appointee to judgeship on Court o f Appeal 
seeking writ o f mandate, prohibition and 
declaratory relief. The Supreme Court, 
Manuel, J., held that: (1) although dispute 
as to Governor’s absence was a matter with 
respect to which the Commission had exclu­
sive standing, once the question was proper­
ly raised, the court could concurrently con­
sider issue' presented by the Governor’s 
petition; (2) Lieutenant Governor may act 
on the Governor’s physical absence from the 
state; (3) Lieutenant Governor's appoint­
ment o f presiding justice of Court o f Ap­
peal during Governor’s absence was valid; 
and (4) on his return the Governor had 
authority to withdraw the appointment un­
til the confirmation o f appointment became 
effective by action o f Commission on Judi­
cial Appointments.

Peremptory writ o f mandate issued.
Newman, J., filed concurring opinion.

1. States «=>42
Absence from the state is a "temporary 

disability” within meaning o f constitutional

2. For comment on "the final, hectic days o f ner (1979) 24 Cal.3d 514, 542, 156 Cal.Rptr.
that legislative session" and the like ly impact 450, 467, 596 P.2d 328, 345.
on last-m inute amendments see P eople  v. Tan-
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provision that the lieutenant governor shall 
act aa governor during the impeachment, 
absence from the state, etc., o f  the gover­
nor. West’s Ann.Const. art. 5, § 10.

See publication Words and Phrases 
for other judicial constructions and 
definitions.

5. States *=>42

2. Courts <*=>208
Any dispute as to the governor’s ab­

sence from the state for  purpose o f deter­
mining authority o f lieutenant governor to 
act as governor is a matter with respect to 
which the Commission on the Governorship 
has exclusive standing before the Supreme 
Court. West’s Ann.Const. art. 5, § 10; 
West’s Ann.Gov.Code, §§  12070-12076.

>69

Prior petition to Supreme Court by 
Commission on the Governorship in not a

nor di 
state.

prerequisite to conferring o f f  ' K«rnatorial
powers on the lieutenant gov - or in the 
governor’s absence from the state. West’s 
Ann.Const a rt 5, § 10; West's Ann.Gov. 
Code, §§  12070-12076.

6. States *=>42
The lieutenant governor, like any pub. 

lie officer with executive duties, must apply 
and, if necessary, interpret the law pro- 
scribing those duties as found in the Consti­
tution, legislation, and authoritative deci­
sions. West's Ann.Const a rt  5, § 10.

3. Courts «=>208
Once issue with respect to power of 

lieutenant governor to act in absence o f the 
governor is properly raised by Commission 
on the Governorship, the Supreme Court is 
not prevented from concurrently consider­
ing pleadings and arguments from interest­
ed persons on matters within the scope of 
the Commission’s questions, and hence, fil­
ing o f Commission’s petition concerning 
power o f lieutenant governor to act during 
governor’s out-of-state trip permitted the 
court concurrently to consider similar and 
related issues presented by the governor’s 
petition. West’s Ann.Const. art. 5, § 10; 
W est’s Ann.Gov.Code, §§ 12070-12076.

7. States *=>42
Words "absence from the State," as 

used in constitutional provision that the 
lieutenant governor shall act as governor 
during governor’s absence from the state 
does not mean effective absence but means 
physical nonpresence. West’s Ann.Const 
a rt  5, § 10.

See publication Words and Phrases 
for other judicial constructions and 
definitions.

4. Constitutional Law 
Courts *=>208 

Since Supreme Court’s jurisdiction to 
determine authority o f lieutenant governor 
to act as governor is exclusive, it transcends 
the procedural limitations on appellate 
courts imposed by Article VI, sections 10 
and 11 and, hence, granting o f relief, de­
claratory or otherwise, that ordinarily 
would be available only from trial courts 
may be appropriate; however, the limita­
tion on rendering advisory opinions applies. 
West’s Ann.Const. art. 3, § 3; art. 5, § 10; 
art. 6, §§ 10, 11; West’s Ann.Gov.Code, 
§§ 12070-12076.

8. States *=*42
Since a physically absent governor can­

not act, the overriding purpose o f avoiding 
the hiatus in the availability o f executive 
powers requires that, during the absence, 
the sole entire power to act as governor be 
transferred to a lieutenant governor who is 
physically within the state. West’s Ann. 
Const, art. 5, § 10; W est’s Ann.Gov.Code, 
§§ 12002, 12058; West’s Ann.Evid.Code, 
§ 452(c).

9. States *=>42
Fact that in the past 16 years more 

than 1,400 gubernatorial actions have been 
taken by lieutenant governors or other act­
ing governors during the governor’s ab­
sence was evidence of a settled contempora­
neous construction entitled to great weight 
in construing constitutional provision that 
the lieutenant governor shall act aa gover-
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10. Judges «=>3 
States «=42
As acting Governor, the Lieutenant 

Governor is free to act on whatever matters 
he determines need attention during the 
Governor's absence; hence, Lieutenant 
Governor’s appointment o f presiding justice 
of Court o f Appeal while Governor was out 
of state was valid. West’s Ann.Const. art. 
5, § 10.

11. O fficers and Public Employees «= 1 3  
Uncompleted appointments are subject

to withdrawal.

12. Judges <*=>3
Transmittal o f an appointment to the 

Commission on Judicial Appointments com­
pletes the gubernatorial action necessary to 
an appellate judicial appointment. West's 
Ann.Gov.Code, §§ 1340(d), 68121; West’s 
Ann.Const. art. 6, § 16(d).

13. Judges <*=3
Even though submission for confirma­

tion by Commission on Judicial Appoint­
ments completes the gubernatorial action 
necessary for an appointment to an appel­
late judgeship, it does not complete the 
appointive process or confer even an inter­
im right to assume office. West’s Ann.Gov. 
Code, §§ 1340(d), 68121; W est’s Ann.Const. 
art. 6, § 16(d).

14. Judges *=>3
Although Lieutenant Governor had au­

thority to appoint presiding justice o f Court 
o f Appeal while the Governor was out o f 
state, the Governor, on his return, had au­
thority to withdraw the appointment until 
the appointment became effective on con­
firmation by Commission on Judicial Ap­
pointments. West’s Ann.Gov.Code, 
§§ 1340(d), 68121; West’s Ann.Const. art. 5, 
§ 10; art. 6, § 16(d).

Bion M. Gregory, Legislative Counsel, 
and Edward F. Nowak, Principal Deputy

J. Anthony Kline, William H. Levit, Jay­
son B. Lumish and Stroock & Stroock & 
Lavan, Los Angeles, for petitioners in No. 
24021.

Gibson, Dunn & Crutcher and Theodore
B. Olson, Los Angeles, for respondent Curb 
in No. 24021.

No appearance for other respondents in 
No. 24021.

Ernest Duncan, Alhambra, as amicus cu­
riae on behalf o f respondents in No. 24021.

MANUEL, Justice.

In these consolidated cases we examine 
the gubernatorial powers o f the Lieutenant 
Governor during the Governor’s absence 
from the state and the powers o f the Gover­
nor to rescind or revoke prior acts o f the 
Lieutenant Governor. The dispute involves 
the Lieutenant Governor’s appointment o f a 
presiding justice o f  the Court o f Appeal 
while the Governor was out o f the state and 
the Governor’s withdrawal o f that appoint­
ment and substitution o f his own appointee 
after his return to the state. As hereafter 
developed, we conclude that the Lieutenant 
Governor has authority to exercise all gu­
bernatorial powers o f  appointment while 
the Governor is physically absent from the 
state and that the Governor has authority 
to withdraw the appointment until the con ■ 
firmation o f appointment becomes effec­
tive.

Article V, section 10 o f the Constitution 
provides in pertinent part: “ . . . The
Lieutenant Governor shall act as Governor 
during the impeachment, absence from the 
State, or other temporary disability o f the 
Governor or o f a Governor-elect who fails 
to take office.”  The section also declares 
that this court shall have "exclusive juris­
diction to determine all questions arising 
under this section," and confers exclusive 
standing to raise questions o f temporary
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disability on "a body provided by statute."1 
Legislation creating the Commission on the 
Governorship (Commission) as the body 
having such standing (Gov.Code, §§  12070- 
12076) took effect concurrently with 
adoption o f article V, section 10 on Novem­
ber 8, 1966.

The salient facts are undisputed: Gover­
nor Edmund G. Brown, Jr., left California 
for Washington, D.C., at 10 a. m. on March 
26, 1979, and returned on March 28,1979, at 
2:11 a. m., 40 hours later. On March 27, the 
executive assistant to Lieutenant Governor 
Mike Curb informed the Governor's secre­
tary o f the Lieutenant Governor’s intention 
to appoint Judge Armand Arabian to the 
vacant presiding justiceship on the Court o f 
Appeal. The executive assistant was ad­
vised that the Governor intended to appoint 
Justice Bernard S. Jeffereon to the vacancy 
and that Justice Jefferson’s name had al­
ready been submitted to the State Bar for 
evaluation. On the same date, the Lieuten­
ant Governor appointed Judge Arabian as 
Presiding Justice for the Court o f  Appeal, 
Second Appellate District, Division One. 
On March 28, the Governor withdrew the 
appointment o f Judge Arabian previously 
submitted by the Lieutenant Governor and 
appointed Justice Jefferson to the vacancy 
and at the 3ame time appointed Judge Ar- 
leigh M. Woods as Associate Justice to fill 
the vacancy created by appointment o f Jus­
tice Jefferson as Presiding Justice.

On May 7, 1979, Governor Brown and 
Justice Jefferson filed with this court a

1. Article V, section 10 provides in  full: “ The 
Lieutenant Governor shall become Governor 
when a vacancy occurs in the office o f Gover­
nor. [ f )  The Lieutenant Governor shall act as 
Governor during the impeachment, absence 
from  the State, or other tem porary d isability o f 
the Governor or o f a Governor-elect w ho fails 
to take office. [r ] The Legislature shall provide 
an order o f precedence after the Lieutenant 
Governor for succession to the office o f Gover­
nor and for the tem porary exercise o f the G ov­
ernor's functions. [r ] The Supreme Court has 
exclusive jurisdiction to determine all questions 
arising under this section, [ f ]  Standing to 
raise questions o f vacancy or tem porary dis­
ab ility  is vested exclusively in a body provided 
b y  statute."

2. Article V I, section 16. subdivision (d) o f the 
Constitution provides that an appointm ent by

petition for writs o f  mandate and prohibi­
tion and for declaratory relief. Named re- 
spondents were Lieutenant Governor Curb 
Judge Arabian, and the Commission on Ju. 
dicial Appointments (the body with respon- 
sibility for confirming gubernatorial ap. 
pointments o f Court of Appeal justices),!

The Governor’s petition prays that we 
direct the Commission on Judicial Appoint, 
ments to act on the Jeffereon appointment 
and that we declare that (1) no gubernatori­
al powers devolve on the Lieutenant Gover­
nor unless this court, on petition of the 
Commission, has first determined the exist­
ence o f a temporary disability o f  the Gover­
nor, (2) the Arabian appointment is invalid 
because on March 27, the Governor "was 
not effectively ‘absent from the state’ with­
in the meaning o f article V , section 10, of 
the California Constitution," and (3) the 
Governor’s withdrawal o f the Arabian ap- 
pointment prior to its confirmation was ef­
fective, leaving the Jeffereon appointment 
the only one properly before the Commis­
sion on Judicial Appointments.

On May 21, 1979, the Commission filed a 
“ Petition for Determination o f Questions 
under section 10 o f Article V  o f the Califor­
nia Constitution." The Commission states 
the constitutional (art. V, § 10) and statuto­
ry authority for its petition (Gov.Code, 
§ 12070, et seq.),J recites the controversy 
over the conflicting appointments to a sin­
gle vacancy on the Court o f Appeal, urges

the Governor to fill a vacancy in a Court of 

A ppeal "Is effective when confirmed by the 
Com m ission on Judicial Appointm ents." The 
Com m ission on Judicial Appointm ents consists 
o f the C hief Justice, the Attorney General, and, 
w hen the appointm ent to be considered is to a 
Court o f Appeal vacancy, the senior presiding 
justice o f the affected Court o f Appeal. (Art. 

V I. § 7.)

3. The Com m ission, which consists o f the Presi­
dent Pro Tern, o f the Senate, the Speaker of the 
Assembly, the President of the University of 
California, the Chancellor o f the California 
State Colleges, and the Director of Finance 
(Gov.Code, § 12070), “ shall have exclusive au­
th ority to petition the Supreme Court to decide 
any questions relating to the existence of a 
tem porary d isability o f the Governor" (Gov.
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the importance o f ‘‘ the question o f the pow­
er o f the Lieutenant Governor to act as 
Governor during the physical absence o f  the 
Governor from the state,”  and prays that 
this court “ determine when the Governor is 
absent from the state within the meaning 
of Section 10 o f article V o f the California 
Constitution and, in so doing, set forth stan­
dards which may be applied to facts and 
circumstances which may foreseeably arise 
in the future."

We deal first with our jurisdiction and 
the standing o f petitioners to invoke it. 
Our exclusive jurisdiction to determine all 
questions arising under article V, section 10 
is clear and unambiguous. The final sen­
tence in the section states, however, that 
“ [sjtanding to raise questions o f vacancy or 
temporary disability is vested exclusively in 
a body provided by statute,” namely, the 
Commission. As submitted to the Assembly 
by the Constitution Revision Commission, 
section 10 o f article V provided for deter­
mining questions o f vacancy and disability, 
but did not specify how or by whom the 
questions could be raised. The provision for 
exclusive standing in a statutory body was 
added to the draft on the floor o f the As­
sembly (1 Assem.J. (1966, First Ex.Sess.) pp. 
631, 705) at the request o f  the Office o f the 
Governor, apparently for the purpose o f 
forestalling frivolous or harassing attacks 
on the validity o f gubernatorial actions.

[1-3] It is obvious that absence from the 
state is a temporary disability within the 
meaning o f article V, section 10,4 and that 
any dispute as to the Governor’s absence 
from the state is a matter with respect to 
which the Commission has exclusive stand­
ing before us. Once the question is proper­
ly raised, however, nothing in the section’s 
wording or aims prevents us from concur­
rently considering pleadings and arguments

Code, § 12072). Section 12073 provides for 
exclusive jurisdiction w ith  regard to questions 
relating to term ination o f the tem porary dis­
ability of the Governor.

4. I f  that were not so, section 10 w ould not
include the phrase "or o th e r  tem porary disabili-
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from interested persons on matters within 
the scope o f the Commission’s question.

For purposes o f establishing our present 
jurisdiction, therefore, we need not consider 
whether the questions raised by the Gover­
nor’s petition concern “ vacancy or tempo­
rary disability,”  as to which the constitu­
tional provision accords him no standing; 
the filing o f the Commission’s petition e f­
fects its standing to invoke our jurisdiction 
and permits us concurrently to consider the 
issues presented by the Governor’s petition.

[4] Because our jurisdiction is exclusive 
it transcends the procedural limitations on 
appellate courts imposed by article VI, sec­
tions 10 and 11. Granting o f relief, declara­
tory or otherwise, that ordinarily would be 
available only from trial courts may be 
appropriate here. We are not persuaded by 
the Commission's petition, however, that ar­
ticle V, section 10 calls on us to give adviso­
ry opinions. The petition alleges that “ the 
question o f the power o f the Lieutenant 
Governor to act as Governor during the 
physical absence o f the Governor from the 
state encompasses the entire spectrum o f 
executive power” and prays that in “ deter- 
min[ing] when the Governor is absent from 
the state within the meaning o f [art. V, 
§ 10]’’ we “ set forth standards which may 
be applied to facts and circumstances which 
may foreseeably arise in the future." It is 
well settled that rendering “ advisory opin­
ion” is not a judicial duty imposed by article 
III, section 3, or article VI, sections 10 or 11 
o f the Constitution. ( Younger v. Superior 
Court (1978) 21 Cal.3d 102, 119-120, 145 
Cal.Rptr. G74, 577 P.2d 1014.) Our “exclu­
sive jurisdiction to determine all questions 
arising under" article V, section 10 is sub­
ject to the same qualification. In this case 
the dispute concerning the Governor’s dis­
ability due to absence involves a question

ty  o f the Governor.”  (Emphasis added.) See 

also p o s t  p. 765 o f 160 Cal.Rptr., p. 1362 o f 
603 P.2d for dialogue during legislative discus­
sion of proposed amendment to article V, sec­
tion 10.
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that has arisen, and it is properly before us 
by petition o f the Commission.

[5] We turn to the principal issue 
presented by the controversy, namely, the 
interpretation o f  the words “ absence from 
the State." Preliminarily, we consider and 
reject the Governor’s contention that under 
article V, section 10, his departure from the 
state can confer no gubernatorial power on 
the Lieutenant Governor without a prior 
petition to this court by the Commission, 
followed by this court’s determination that 
the absence would constitute a temporary 
disability. It is argued that our “ exclusive 
jurisdiction to determine all questions aris­
ing under" article V, section 10, makes us 
the only entity that can conclude authorita­
tively that the Governor is temporarily dis­
abled by absence or other reason. The 
claimed prerequisite o f a petition is based 
on the Commission’s exclusive "[sjtanding 
to raise questions o f vacancy or temporary 
disability.”

[6] We disagree. To require express ju ­
dicial authorization before the Lieutenant 
Governor could act as Governor during the 
Governor's absence or other temporary dis­
ability would contravene the purpose of ar­
ticle V, section 10, to prevent gaps in the 
availability and continuity o f  the executive 
power. As explained in the discussion o f 
our present jurisdiction, the Constitution 
charges us only with determining "ques­
tions" o f temporary disability, not with giv­
ing advisory opinions in the absence o f dis­
pute. The Lieutenant Governor— like any 
public officer with executive duties— must 
apply arid, if necessary, interpret the law 
prescribing those duties aa found in the 
Constitution, legislation, and authoritative 
decisions. Our role is to resolve controver­
sies aa to interpretation, not to dictate ini­
tial formulations.

[7] The parties offer two possible inter­
pretations o f the words "absence from the 
State." The Governor proposes that ..ne

term "absence" must be read as an "effec- 
tive absence,” an absence determined by the 
state's need at the time for the particular 
act by the official then physically present 
The Lieutenant Governor, on the other 
hand, asserts that the term must be given 
its literal, common meaning o f physical 
nonpresence. W e conclude that constitu- 
tional and legislative history, contempora­
neous interpretation and historical practice, 
and considerations o f public policy, namely 
the need for certainty in effectuating exec­
utive decisions, support the Lieutenant Gov- 
ernor’s position.

The words “ absence from the state” have 
remained unchanged in the California Con­
stitution for 130 years despite several other 
changes in the pertinent clause. From 1849 
to 1966, the Constitution provided that in 
case o f the Governor's “ impeachment" or 
“ absence from the State" his duties "de­
volve upon" the Lieutenant Governor “ until 
the disability shall cease.”  (Cal.Const. of 
1849, art. V, § 17; Cal.Const. o f  1879, art. 
V, § 16, with amendments o f 1898,1946 and 
1948.) Present article V, section 10, adopt­
ed in 1966 and amended in 1974, similarly 
provides that the Lieutenant Governor 
"shall act as Governor during the impeach­
ment, absence from the State, or other tem­
porary disability o f the Governor."

In 1966, during legislative discussion of 
the proposed amendment to article V, sec­
tion 10, special counsel to the Constitution 
Revision Commission was asked the mean­
ing o f "absence from the state" and its 
reference to "disability." Counsel’s re­
sponse indicated that “ absence from the 
state" meant physical absence in the literal 
sense; as to the use o f the term “ disabili­
ty," he stated: “ . . . [T]he Commis­
sion felt that if  the constitution should pro­
hibit the Governor .from acting then it 
should be classified as a disability. It is not 
an inability. The Governor could be some­
place outside the state and be very capable 
o f performing his duties by a long distance 
telephone. He would be legally disabled
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from doing so. Disability is more accu­
rate."5

Our attention has been called to no previ­
ous challenge in court to the proposition 
that the Governor’s physical absence from 
California confers full gubernatorial power 
on a physically present Lieutenant Gover­
nor. The state government has functioned 
under this provision without any question 
that its language means what it plainly 
states.*

It is argued that the word ‘ ‘absence" 
should be interpreted to reflect modern con­
ditions o f travel and communication and 
that technology has eliminated in part the 
objections that drafters o f the early Consti­
tutions might have had to permitting the 
Governor to act l'rom outside the state or to 
permitting postponement o f gubernatorial 
actions until his return. We note that the 
Constitution Revision Commission could 
have proposed a change in the language in 
1966 to reflect modern conditions of travel 
and communication but did not do so. We 
are not persuaded that time or technology 
compels such a change by judicial fiat.

We are mindful that some jurisdictions 
have interpreted similar provisions to pre­
vent the acting governor or other executive 
from exercising full executive powers, or 
more precisely, to invalidate the acts o f

5. Transcript, Assem bly Interim  Com m ittee on 
Constitutional Amendments, February 23, 
1966, pages 29-34. A dditional dialogue sup­
ports a literal interpretation o f the word "ab­
sence":

Legislator: "A nd  then, o f course, absence 
from  the state. W h a t does absence from the 
state mean? Is that defined somewhere else? 
Suppose the Governor goes to Tim buktu  or 
somewhere outside of the United States. D ur­
ing that tim e the Lieutenant Governor is by this 
provision acting temporarily. Is that right?

Counsel: "That's correct. That's the existing 
law. W e put these two examples [impeach­
ment and absence from the state) in . . .
because we wanted to be sure that these were 
construed to be temporary disability, because if 
we ju st said temporary disability we think it 
would be reasonable for someone to construe 
impeachment as not being temporary disabili­
ty." (Id ., p. 33.)

W e have no doubt that counsel's reference to 
"existing law " wns a reference to the Constltu-
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officials empowered to perform executive 
functions during the absence o f the execu­
tive from the city or state.7 The Governor 
embraces the theory propounded by these 
cases and contends that not merely physical 
absence but “ effective” absence must be 
shown before the substitute executive can 
act. The rationale o f the cases that support 
his view is summarized in Sawyer (82 Nev. 
53, 56, 410 P.2d 748, 749): “  ‘absence’ as 
contained within rules for orderly succession 
in government means ‘effective absence’—i. 
e., an absence which is measured by the 
state's need at a given moment for a partic­
ular act by the official then physically not 
present."

[8] The conceptual difficulty with the 
effective-absence test is that virtually any 
physical absence o f the Governor may cre­
ate a need for action by an acting governor, 
at least to deal with emergencies. The 
Governor here does not claim any power to 
act from outside the state boundaries, nor 
does it appear that any such claim has ever 
been made by his predecessors. Since a 
physically absent Governor cannot act, the 
overriding purpose o f avoiding a hiatus in 
the availability o f executive power requires 
that, during the absence, the sole and entire 
power to act as Governor be transferred to 
a Lieutenant Governor who i3 physically 
within the state.

lion as it read prior to  the amendments then 

being discussed.

6. Historical research reveals that in the past 16 
years more than 1,400 gubernatorial actions 

(proclamations, executive orders, pardons and 
signing o f legislation) have been taken by an 
acting governor w hile the Governor was physi­

cally absent from  the state.

7. S a w y e r  v. F irst Ju d ic ia l D istr ic t C ourt (1966) 
82 Nev. 53, 410 P.2d 748: C e lin a s  v. F ugere  
(1935) 55 R.l. 225, 180 A. 346; C y ta c k i v. 
B u sc k o  (1924) 226 Mich. 524, 197 N .W . 1021; 

S ta te  e x  rel. O lson  v. L a h iff  (1911) 146 W Is. 
490, 131 N .W . 824: W a tk in s  v. M o o n e y  (1903) 
114 Ky. 646, 71 S.W . 622: M a yo r o f  D e tro it v. 
M oran  (1881) 46 Mich. 213, 9 N .W . 252. W e 
find these cases neither persuasive nor control­
ling.
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Legislative enactments which implement 
article V, section 10, are in full accord with 
this view. Section 12002 o f the Govern­
ment Code provides that “ Every law o f this 
State relating to the powers and duties o f 
the Governor and to acts and duties to be 
performed by others toward him extends to 
the person performing for the time being 
the duties of Governor." Section 12058 
(Gov.Code), enacted in 1966, provides that 
"[i]ri case o f impeachment, o f  the Governor 
or officer acting as Governor, his absence 
from the state, or bis other temporary dis­
ability to discharge the powers and duties 
o f office, then the powers and duties of the 
office o f Governor devolve upon the same 
officer as in the case’ o f  vacancy in the 
o ffice  o f Governor, but only until the dis­
ability shall cease." (Emphasis added.)

There is no room in the all inclusive lan­
guage o f these statutes for a watered down 
“ effective" absence or any other concept 
whereby an acting governor could discharge 
some but not all o f the duties o f the gover­
nor in his absence.

[9] Our conclusion is also in accord v/ith 
the contemporaneous and settled interpre­
tation of the constitutional provision by 
those charged with its execution. (See 
State of South Dakota v. Brown (1978) 20 
Cal.3d 765, 777-778, 144 Cal.Rptr. 758, 576 
P.2d 473 and cases there cited.) We take 
judicial notice (Evid.Code, § 452, subd. (c)) 
o f the more than 1,400 gubernatorial ac­
tions taken in the last 16 years by Lieuten­
ant Governors or other acting governors 
during the Governor’s absence. The un­
questioned acceptance o f these exercises o f 
gubernatorial power is evidence o f a settled 
contemporaneous construction deserving o f 
great weight. (City of Los Angeles v. Ran­
cho Homes, Inc. (1953) 40 Cal.2d 764, 770- 
771, 256 P.2d 305; State o f South Dakota v. 
Brown, supra, 20 Cal.3d at pp. 777-778, 144 
Cal.Rptr. 758, 576 P.2d 473.)8 “ ’ Not lightly

8. A lso o f interest is the experience o f form er
G overnor Earl Warren. In The M em oirs of

Earl W arren (1977) at pages 264-265, he tells
o f leaving unsigned bills in a safe deposit box

vacated is the verdict o f quiescent years,’ ” 
(Anderson Nat. Bank v. Luckett (1944) 321 
U.S. 233, 244, 64 S.Ct. 599, 606, 88 L.Ed. 692, 
quoting from Coler v. Com Exchange Bank 
(1928) 250 N.Y. 136, 141, 164 N.E. 882, 884.)

[10] The command that the Lieutenant 
Governor “ act as Governor" during the 
Governor's absence (art V, § 10) places 
upon the Lieutenant Governor complete, al­
beit temporary, responsibility for ” [t]he su­
preme executive power o f this State" and 
for “ see[ing] that the law is faithfully exe­
cuted”  (art. V, § 1). As acting governor, 
the Lieutenant Governor is free to act on 
whatever matters he determines need at­
tention during the Governor’s absence. 
Thus, the appointment by Lieutenant Gov­
ernor Curb o f Judge Arabian as presiding 
justice o f the Court of Appeal wa3 valid.

There remains the question o f the Gover­
nor’s authority to revoke, rescind, or with­
draw the appointment o f Judge Arabian.

The Lieutenant Governor contends that 
his letter submitting the Arabian appoint­
ment to the Commission on Judicial Ap­
pointments exhausted the appointive power 
and could not be revoked by gubernatorial 
act. The leading statement o f the principle 
relied on is in Marbury v. Madison (1803) 5 
U.S. (1 Cranch) 137, 2 L.Ed. 60 where Presi­
dent Jefferson's Secretary o f State, Madi­
son, was held to have a ministerial duty to 
deliver a document evidencing Marbury's 
appointment as justice of the peace made 
by outgoing President Adams with the ad­
vice and consent o f the Senate. Chief Jus­
tice Marshall’s opinion states: "The last act 
to be done by the president is the signature 
o f the commission: he has then acted on the 
advice and consent o f the senate to his own 
nomination. The time for deliberation has 
then passed: he has decided. His judg­
ment, on the advice and consent of the 
senate, concurring with his nomination, has 
been made, and the officer is appointed.

so that a contemporary Lieutenant Governor

could not sign them into law w hile Warren was

on a trip to England.
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This appointment i3 evidenced by an open (Art. VI, § 16, subd. (d);

Cal. 1365

unequivocal act; and being the last act 
required from the person making it, neces­
sarily excludes the idea o f its being, so far 
as respects the appointment, an inchoate 
and incomplete transaction.

"Some point o f time must be taken, when 
the power o f  the executive over an officer, 
not removable at his will, must cease. That 
point of time must be, when the constitu­
tional power o f appointment has been exer­
cised. And this power has been exercised, 
when the last act, required from the person 
possessing the power, has been performed: 
this last act is the signature o f the commis­
sion." (5 U.S. at p. 157.)

[11] California courts have followed 
that principle. (See Weatherbee v. Cazneau 
(1862) 20 Cal. 503 [Governor’s interim ap­
pointment]; People ex rel. Ryder v. Mizner 
(1857) 7 Cal. 519, 526 [8ame]; MacAlister v. 
Baker (1934) 139 Cal.App. 183, 33 P.2d 469 
[city council’s appointment to v tnt coun­
cil seat].) On the other hand, uncompleted 
appointments are subject to withdrawal. 
(See Conger v. Gilmer (1867) 32 Cal. 75 
[board o f supervisors could reconsider ap­
pointment before issuing appointee a com­
mission]; Harrington v. Pardee (1905) 1 
Cal.App. 278, 82 P. 83.) Thus, in Harring­
ton, Governor Pardee was held entitled to 
refuse to issue a commission to a person 
whose appointment by his predecessor had 
been confirmed by the Senate, since is­
suance o f the commission was deemed a 
discretionary act.

[12] Harrington is distinguishable here 
because transmittal o f an appointment to 
the Commission on Judicial Appointments 
completes the gubernatorial action neces­
sary to an appellate judicial appointment. 
Though the Governor issues commissions to 
new appellate judges (see Gov.Code, § 1340, 
subd. (d)), the Constitution makes the ap­
pointment “ effective when confirmed by 
the Commission on Judicial Appointments.”

see Gov.Code, 
§ 68121 [confirmation “ is effective when 
filed in writing with the Secretary o f 
State” ].)

[13] Even though submission for com­
mission confirmation completes the guber­
natorial action necessary for an appoint­
ment to an appellate judgeship, it does not 
complete the appointive process or confer 
even an interim right to assume office.* 
Under those circumstances may the Gover­
nor withdraw the appointment before con­
firmation?

Past governors appear to have withdrawn 
appointments from commission considera­
tion without challenge o f their power to do 
so. (See Partial Rep. o f Joint Judiciary 
Com. on Administration o f Justice, pp. 38 - 
39, 2 Appendix to Sen.J. (1959 Reg.Sess.), 
testimony o f  Chief Justice Gibson.) There 
are good reasons, for upholding the power. 
The fact that the appointee has not yet 
acquired any rights eliminates the objection 
that withdrawal constitutes removal from 
office. The withdrawal power prolongs gu­
bernatorial scrutiny o f the appointment, 
furthering the confirmation’s ultimate pur­
pose o f assuring thorough consideration of 
the candidate’s qualifications. (See Nelson, 
Variations on a Theme—Selection and Ten­
ure of Judges (1962) 36 So.Cal.L.Rev. 4, 
19-26.)

[14] Finally, the general rule in other 
states is that “ where the nomination must 
be confirmed before the officer can take the 
office or exercise any of its functions, the 
power o f removal is not involved and nomi­
nations may be changed at the will o f  the 
executive until title to the office is vested.” 
(McChesney v. Sampson (1930) 232 Ky. 395, 
401, 23 S.W.2d 584, 586-587; accord: 
McBride v. Osborn (1942) 59 Ariz. 321, 127 
P.2d 134 [upholding withdrawal]; Burke v. 
Schmidt (1971) 86 S.D. 71, 191 N.W.2d 281; 
In re Advisory Opinion to the Governor 
(Fla.1971) 247 So.2d 428, 433; State ex rel.

9. W e are not here called upon to decide at w hat 
point the appointm ent of a judge not subject to

confirm aticn by the Commission on Judicial 

A ppointm ents becomes irrevocable.



1366 Cal. 603 PACIFIC REPORTER, 2d SERIES

Todd v. Essling (1964) 268 Minn. 151, 156, 
128 N.W.2d 307.) Therefore we conclude 
that Governor Brown’s withdrawal o f the 
Arabian appointment was valid.

Let a peremptory writ o f mandate issue 
directing the Commission on Judicial Ap­
pointments to exercise its discretion with 
respect to the appointment o f Justice Jef­
ferson.

TOBRINER, Acting C. J., and MOSK, 
CLARK, RICHARDSON and TAYLOR 
(Assigned by the Acting Chairperson o f the 
Judicial Council), JJ., concur.

NEWMAN, Justice, concurring.

I agree that the withdrawal o f the Arabi­
an appointment was valid and that the writ 
should issue. I do not agree that "a physi­
cally absent Governor cannot act" (ante, p. 
766 of 160 Cal.Rptr., p. 1363 of 603 P.2d).

That phrases in a constitution were 
deemed apt for a horse-and-wagon era does 
not ordain that we eschew sensible, up-to- 
date analysis o f their meaning 130 years • 
later. Justice Holmes once cautioned: 
“ [W]hen we are dealing with words that 
also are a constituent act, like the Constitu­
tion o f the United States, we must realize 
that they have called into life a being the 
development o f which could not have been 
foreseen completely by the most gifted o f 
its begetters. . . . The case before us
must be considered in the light o f our whole 
experience and not merely in that o f what 
was said a hundred years ago. . . .
We must consider what this country has 
become . . (Missouri v. Holland
(1920) 252 U.S. 416, 433-434, 40 S.Ct. 382, 
383, 384, 64 L.Ed. 641.)

His wise admonition applies here, as doe3 
this comment by Chief Justice Hughes in 
Home Bldg. & Loan Ass'n. v. Blaisdell 
(1934) 290 U.S. 398, 442, 54 S.Ct. 231, 78 
L.Ed. 413 (see also A. S. Miller, The Elusive 
Search for Values in Constitutional Inter­
pretation (1979) 6 Hast.Const.L.Q. 487): “ It 
is no answer to . insist that what

the provision o f the Constitution meant to 
the vision o f that day it must mean to the 
vision o f our time. If by the statement 
that what the Constitution meant at the 
time o f its adoption it means to-day, it js 
intended to say that the great clauses of the 
Constitution must be confined to the inter­
pretation which the framers, with the con­
ditions and outlook o f their time, would 
have placed upon them, the statement car­
ries its own refutation. It was to guard 
against such a narrow conception that Chief 
Justice Marshall uttered the memorable 
warning— ‘We must never forget that it is a 
constitution we are expounding’ (McCulloch 
v. Maryland, 17 U.S. 316, 4 W heat 316, 407, 
4 L.Ed. 579)— ‘a constitution intended to 
endure for ages to come, and consequently, 
to be adapted to the various crises of hu­
man affairs.’ Id., p. 415. . . . [i|]
[W]e find no warrant for the conclusion 
that . . .  the founders of our Govern­
ment would have interpreted the clause [at 
issue] differently had they had occasion to 
assume that responsibility in the conditions 
of the later day." (Italics in that final 
sentence added.)

In our case the focus o f the majority 
opinion is “ absence". How to interpret the 
phrase "absence from the State" is labeled 
“ the principal issue presented by the contro­
versy" (ante, p. 764 o f 160 Cal.Rptr., p. 
1362 of 603 P.2d).

I believe that we are better guided if we 
focus not on "absence" but instead on the 
words “ other temporary disability". The 
California Constitution in article IV , § 21(b) 
provides for "[fjilling o f the office o f Gov­
ernor should the Governor be killed, miss­
ing, or disabled, until the Governor . .
is able to perform the duties o f the office" 
(italics added). Article V, § 10 refers to 
other "temporary exercise o f the Governor’s 
functions” ; and it orders the Lieutenant 
Governor to “ act as Governor during the 
impeachment, absence from the State, or 
OTHER TEMPORARY DISABILITY of 
the Governor" (emphasis added).

My majority colleagues conclude that 
"absence" means having crossed a State
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boundary. Might it rather mean now what 
the draftsmen intended it to mean 130 
years ago; that is, absence constitutes a 
disability like other temporary disabilities 
when now, as then, in fact it is disabling? 
(Note again the words "disabled” and 
"able”  in article IV, § 21(b), quoted in my 
preceding paragraph.)

When the Governor is absent from the 
State is he in fact disabled from performing 
the duties o f his office? Indeed he is not. 
Car-to-office, air-to-ground, and ship-to- 
shore calls are routine; so are conference 
calls and closed-circuit TV  consultation. 
Many tasks that Governors have performed 
while temporarily residing in San Francisco 
or Los Angeles, say, could be done from any 
city, within or without California. Con­
stant travelers such as the President o f the 
United States, the Governors o f other 
States with problems comparable to ours, 
the mayors o f great cities, and countless 
government and corporate executives every 
day benefit from telecopiers,, distance-ignor­
ing word-processors, "talking" typewriters, 
signature reproducers, instant information- 
retrieval, other marvels not affected by 
State or even international boundaries. 
(Cf. Hanna, Law Office o f the Future (Feb. 
1979) N.J.S.B.J. No. 86, p. 10; Brown, N. Y. 
U. Law Professor to Teach on Coast via TV, 
N.Y.Time3 Sept. 5, 1979 "an interactive 
hookup by satellite that will permit him to 
take questions and engage . . .  in 
discussion for an hour").

So therefore should we infer that, in the 
20th Century, absence is never disabling? 
The answer is No. The Lieutenant Gover­
nor (or his surrogate, should he too be tem­
porarily disabled) must be alert not only 
"[t]o meet the needs resulting from war- 
caused or enemy-caused disaster" (art. IV, 
§ 21) but also to act as Governor whenever 
the elected Governor suffers a true disabili­
ty. It could be caused by serious illness. It 
could occur when he is incommunicado— in 
a jungle or a mountain wilderness, for in­
stance, or because o f a natural disaster or

1. If, hypothetically, Earl W arren had been
C hief Justice o f California and not a politically

GOVERNORSHIP OF CAL. Cal. 1 3 6 7
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other catastrophe. It could be the result o f 
electronic or other malfunctioning. But the 
test should always be "disability” . Absence 
that is not disabling is not a temporary 
disability.

The 1849 and 1879 constitutions talked of 
the Governor’s “ inability to discharge the 
powers and the duties o f the said office” 
and required the Lieutenant Governor to 
act "until the disability shall cease” . To 
hold in this Centennial Year 1979 that the 
130-year-old tradition must be frozen until 
modernized by constitutional amendment 
seems almost irrational and yet radical. By 
no means does rationality call for a Gold 
Rush Days approach to governing. (See the 
quotations from Justices Holmes and 
Hughes, supra.) And when we contemplate 
its antiquated, stifling, and potentially 
hurtful impact on use o f the executive pow­
er in our complex State, cannot the majori­
ty's approach here fairly be labeled radical 
(albeit reactionary)?

The majority concede that “ the purpose 
o f article V, section 10, [is] to prevent gaps 
in the availability and continuity o f the 
executive power" (ante, p. 764 o f 160 Cal. 
Rptr., p. 1362 o f 603 P.2d); and they refer 
to "public policy, namely the need for cer­
tainty in effectuating executive decisions" 
(ante, p. 764 o f 160 Cal.Rptr., p. 1362 o f 
603 P.2d). Yet neither the availability nor 
the continuity o f executive power need be 
affected by mere absence. (See In re Ad­
visory Opinion to the Governor (Fla. 1959) 
112 So.2d 843.) Moreover, serious discontin­
uity and uncertainty and even bizarre ef­
fects can result from the pretense that “ a 
physically absent Governor cannot act." 
(Ante, p. 766 o f 160 Cal.Rptr., p. 1363 of 
603 P.2d. The Justice Jefferson vs. Judge 
Arabian contretemps here is illustrative; 
and cf. "Program o f would-be acting gover­
nor curbed", S.F. Examiner, Nov. 8, 1979, p. 
4 6 .)1

W HAT W AS THE TRUE INTENT 
IN 1966?

The scores o f individuals involved in the 
drafting and approval o f the 1966 revision

am bitious Governor, w ould he have construed

"absence from  the State" restrictively? Cf. the
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o f the words concerning us that now are in 
e ffect ("The Lieutenant Governor shall act 
as Governor during the impeachment, ab­
sence from the State, or other temporary 
disability o f the Governor") might have 
written, “ The Lieutenant Governor shall act 
as Governor during the impeachment or 
other temporary disability o f the Gover­
nor." Instead they included and thus pre­
served "absence from the State” . Does 
that imply an intent in 1966 to cast in 
concrete all the old assumptions on what 
those four words demand? I think not.

In February 1966 the California Constitu­
tion Revision Commission submitted the 
first o f many reports to the Legislature. It 
was lengthy (212 pages). It proposed first, 
that many words (16,000 out o f 22,000) be 
deleted from the Constitution (from articles 
III to VIII and also X X IV ); second, that 
many other words be left unchanged; third, 
that new wordings be adopted to effect 
major and minor revisions, several o f them 
simplificatory only.

Was there an intent in 1966 to freeze the 
non-judicial, archaic interpretation o f "ab­
sence from the State”  that my majority 
colleagues now decree? Their opinion relies 
on excerpts from February 23, 1966 testi­
mony before the Assembly Interim Commit­
tee on Constitutional Amendments. They 
summarize it as follows (ante, p. 765 o f 160 
Cal.Rptr., p. 1362 o f 603 P.2d): "[Sjpecial 
counsel to the Constitution Revision Com­
mission was asked the meaning o f ‘absence

m ajority’s footnote 8 and also Rodda, T h e  n o t-  
a lw a ys-a ccu ra te  m e m o ir s  o f  E arl W arren , C al­
if. J. (Nov. 1977) p. 378.

3. Th at sometimes the conrect answers were not 
know n is shown by this exchange: “ W IL L ­
SON: . . . W h a t is the process In the Con­
stitution for impeaching the Governor o f the 
State o f California? Is there a trial by the 
Assem bly and trial by the Senate? [11] [SPE­
C IA L  C O U N SEL]: He is tried b y the Assembly, 
I believe, he is tried by the low er house. [T] 
W IL L S O N : Is there a w ritten  charge that 
claim s he should be impeached on certain 
charges? Is that the w ay it operates? [ f]  
(S PE C IA L  C O U N SEL]: The specific form, the 
pleading, is not in the Constitution, M r. W ill­
son. and I’m not sure w hat it is."

from the state' and its reference to ‘diaabili. 
ty.’ Counsel’s response indicated that 'ab- 
sence from the state' meant physical ab- 
sence in the literal sense; as to the use of 
the term ‘disability,’ he stated:
[T]he Commission felt that if the Constitu. 
tion should prohibit the Governor from act­
ing then it should be classified as a disabili­
ty. It is not an inability. The Governor 
could be someplace outside the state and be 
very capable o f performing his duties by a 
long distance telephone. He would be le­
gally disabled from doing so. Disability is 
more accurate.’ ’’

The quoted.words (and also those in the 
majority’s footnote 5) are best understood if 
we check the full testimony. "To use snip­
pets . . .  is perilous.”  (People v. 
Tanner (1979) 24 Cal.3d 514, at 539, 156 
Cal.Rptr. 450, 596 P.2d 328 (conc. opn.).)

The Commission’s special counsel and the 
staff attorney who testified with him un­
derstandably had to ad-lib many answers to 
often-tough questions put by legislators at 
the hearing.2 I doubt that the special coun­
sel, if pressed, could have documented his 
view (quoted in my excerpt from  the major­
ity opinion) as to what it was "the Commis­
sion felt". There were some 80 commission­
ers— including 6 legislative members, 17 "ex 
officio legislative members", and 11 individ­
uals who had resigned or died. The draft 
language that puzzles us here was a tiny 
segment o f a huge set o f  initial recommen­
dations. Most commissioners, obviously, 
“ felt" nothing whatsoever on our subject.

One wonders w hy the sta ff attorney said that 

"the Supreme Court could provide for an acting 
G overnor" in  this excerpt: ” [ I] f  the Governor 
were m erely impeached the Supreme Court 

c o jld  provide for an acting Governor in the 
Lieutenant Governor w ho  w ould take over the 
duties of office u ntil the G overnor was either 
convicted, in  w hich case the Lieutenant Gover­
nor w ould become Governor, or was acquitted, 
in which case the Governor w ould resume his 

office."
The tw o excerpts exem p lify the kind of par­

tia lly  correct answering that often typifies leg­

islative com m ittee hearings.
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Regarding what “ the Commission [might 
have] felt” , are not the most reliable guides 
the words that appear in the Commission's 
formal proposal? It read: "The Lieutenant 
Governor . . . shall act as Governor
during the impeachment, absence from the 
State, or other temporary disability o f the 
Governor. . . . The Legislature shall
provide for an order o f precedence after the 
Lieutenant Governor . . .  for the 
temporary exercise o f [the Governor’s] 
functions.”

To be contrasted are certain words (which 
I now bracket and italicize) that the Com­
mission proposed to delete from the then 
existing Constitution, as amended in 1948: 
"In case o f impeachment o f the Governor 
. . ., his absence 'rom  the State, or his
other temporary disability [to discharge the 
powers and duties of office], then the pow­
ers and duties o f the Office o f Governor 
devolve upon the same officer as in the case 
of vacancy in the Office o f Governor [, but 
only until the disability shall cease].”

It seems clear that the proposed deletion 
o f “ to discharge the powers and duties o f 
office” evidenced no intent to change “ oth­
er temporary disability”  and that the dele­
tion o f “ but only until the disability shall 
cease" involved mere style. Those two 
phrases are helpful, though, in analyzing 
the 1946 deletion o f the word “ inability” .

INABILITY AND DISABILITY

Readers will recall, from  an earlier para­
graph in this opinion, the dictum o f the 
Revision Commission's special counsel that 
"[D isability . . .  is not an inability." 
The 1849 constitution provided that “ the 
powers and duties of the office shall de­
volve upon the Lieutenant Governor . .
until the disability shall cease"; and "dis­
ability”  meant impeachment, absence from 
the State, and “ inability to discharge the 
powers and duties o f the o ffice" (italics 
added). There was no change in 1879.

In 1946 the clause was amended to read, 
"In case o f the impeachment o f the Gover­

nor . . .,  his absence from [the] State,
or his other temporary disability to dis­
charge the powers and duties o f office, then 
the powers and duties o f the office o f Gov­
ernor devolve . . .,  but only until the
disability shall cease." In this lawsuit there 
is not even a scrap of evidence that sug­
gests any intent by anyone in 1346 to distin­
guish "disability" from "inability". For 
nearly a century the words had been treat­
ed as synonymous. A fter 1946 they still 
were synonymous. The special counsel 
erred, I think, when he ad-libbed his brief 
comment in 1966.

Further, a Revision Commission memo on 
"Presentation o f proposed Article V ", ad­
dressed by the staff attorney on April 7, 
1966 to the Chairman o f the Commission, 
the Chairman o f its Article V Committee, 
and the Chairman o f its Drafting Commit­
tee, on p. 3 states: "Standard o f ‘temporary 
disability’ has a sufficiently definite and 
understood meaning to serve as a reasona­
ble guideline for the court. Additional de­
tail might bind the court, in a situation 
which we cannot now foresee, in a way that 
defeats the otherwise clear purpose under­
lying the scheme o f succession and disabili­
ty provisions." What was that clear pur­
pose? It was to have the “ scheme o f suc­
cession”  take effect whenever the Governor 
becomes temporarily disabled, for any rea­
son.

Quite comparable i3 this excerpt from the 
hearings: "SONG: . . . [W]hat if a
Governor is so physically disabled he’s con­
fined to bed? His mental process is work­
ing quite well. I would assume, then, from 
wh. t, you say, that the court can declare the 
office vacant. [11] [STAFF ATTORNEY]: 
They would have that authority, yes, sub­
ject to all the responsibilities placed upon a 
judiciary construing the Constitution. [11] 
SONG: Shouldn’t certain limitations be 
spelled out in the Constitution? [H] 
[STAFF ATTORNEY]: We felt that the 
spelling out of certain limitations and de­
scribing specific situations left the body 
which has to make this ultimate determina­
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tion, a very difficult determination, really 
insufficient tools to do it with."

Nonetheless the majority opinion here 
does spell out an indisputably needless limi­
tation; i. e., that mere absence is a disabili­
ty, always.

In sum, analysis and history justify a 
conclusion that "absence from  the State” 
does mean now what it meant when it was 
first written. In 1979, as in 1849, absence 
should effect the transfer o f  gubernatorial 
power only when in fact it is disabling, 
temporarily.

OFFICIAL TRAVEL?

A hidden weakness in the majority opin­
ion is disclosed when we examine its reach. 
Californians are advised that “ the sole and 
entire power to act as Governor" is trans­
ferred to the Lieutenant Governor when he 
is within the State while the Governor is 
outside (ante, p. 766 o f 160 Cal.Rptr., p. 
1363 o f 603 P.2d; italics added). Similarly 
he has " complete, albeit temporary, respon­
sibility"; and he is "free to act on whatever 
matters he determines need attention dur­
ing the Governor’s absence” (ante, p. 767 o f 
160 Cal.Rptr., p. 1364 o f 603 P.2d; italics 
added).

What those words overlook is that most 
travels by modern Governors are for official 
State purposes. Most trips involve some­
thing more than seeking federal office, ex­
ploring a distant continent, or vacationing 
with family or friends. Yet if  the Lieuten­
ant Governor truly does have “ the sole and 
entire power", if his duties do involve “ com­
plete . . . responsibility" if he is
"free to act on whatever matters he deter­
mines need attention", then may he not 
legally intervene in the official projects o f 
the traveling Governor?

To illustrate: How should a Congression­
al committee respond if a telegram or 
phone call from a Sacramento-based Lieu­
tenant Governor purports to negate the on­
going testimony o f a Governor who i3 in 
Washington, D.C., to describe California’s

emergency needs? When the Governor ia 
absent here but present there, who articu- 
lates authoritatively our State’s concerns at 
the out-of-State headquarters o f the innu. 
merable officials who, pursuant to negotia- 
tions that might involve the Governor, sup. 
ply federal funds for State use? Who 
speaks and acts for California at Governors’ 
sessions, at formal meetings with other- 
State and overseas investors, at innumera­
ble other “ outside forums" where the Gov­
ernor’s main concerns demonstrably are of­
ficial concerns?

The majority opinion fails to recognize 
those questions. It ignores even more intri­
cate questions as to the need for  limitations 
on a Lieutenant Governor’s power to under­
mine indirectly, in Sacramento, gubernato­
rial projects outside the State that for vari­
ous reasons an ambitious Lieutenant Gover­
nor might not wish to countermand or mod­
ify directly.

Finally, the majority’s words are so com­
prehensive that they may even authorize 
improbable, yo-yo-like contests regarding 
rescission or revocation o f prior acts of the 
Governor. In this case, for example, what 
might have happened if the Lieutenant 
Governor, after March 28, 1979 and during 
a subsequent absence o f the Governor, had 
withdrawn the Jefferson appointment and 
reappointed Arabian?

I conclude by quoting the possibly pro­
phetic comment o f a legislator during the 
1966 committee hearings: “ Assuming we 
have a Democratic Governor and a Republi­
can Lieutenant Governor, I can see the 
court getting into the midst o f  a tremen­
dous political brawl . . .

( o  I  nrrnuHE
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F i s h e r  v.  L .  I S O  L a .  1 9 5 .  1 5 6  
S o .  2 2 0 .

H u r s t  v .  C. 2 6 7  M i c h .  2 1 0 .  2 5 5  
N . W .  4 1 9 .

E r i c s s o n  v .  S .  ( N e b . )  2 7 3  N .  
W .  17 .

M e R r l e n  v.  M e B .  1 5 0  M i s c .  S 4 9 .  
2 7 1  N . Y . S .  9 0 5 .

C l a r k  C o u n t y  v. B .  I S . D . )  2 5 7  
N . W .  4 4 .

8 9  A . L . R .  2 9 5 - 3 3 3 .  
S u p p l e m e n t i n g  2 9  A . L . R .  3 1 3 .  
B e c k e t t  r .  U.  8 .  5 4  F . i 2 i l (  7 3 1  
D ' A R e s s a n d r o  v.  U .  S .  9 0  F .

12 d  I 8 4 0 .
H o l m e s  v.  U .  S .  1 1 5  F i 2 d )  

5 2 S
• l o h n s o n  v.  U .  S .  1 2 6  F I 2 d l  

2 4 2 .
S c o t t  V. S .  ( A l a )  2 2  S n 2 d  5 2 9 .  
V u r k  v.  8 .  1A la A o p  1 (5 9  80 

91(1.  c e r t .  d e n .  1 8 9  S o  9 1 3 .
L u w l o y  c .  8 . i . U u A p p *  1 9 0  S o  10(1.
B r a g a n  v.  S .  ( A l a A n p )  9  S o  

( 2 d )  1 2 8 .  e o n t ’g  t o  a n s .  t o  e c r r .  
H u e s .  'J 8012 d )  1 2 3 .

S l i a u g l i n e s s y  v .  S t a t e  l A r l z .  1 
3 2  P  < 2i  11 3 3 7

P a t t e n  v.  8 . ( A r i z . )  6 ?  P . ( 2 d )  
*169

N e t h k e n  c .  3 ,  ( A r i z  1 1 0 4  P
* 2 d i  1 5 9 .  

s t a t e  v.  G .  ( A r i z )  1 2 0  r i 2 d )
7 0 s .

H u d s p e t h  v .  S t a t e  i A r k .1 6 7  
S . W  2.1* 1 9 1 .

B a l l  v 8 . . A r k , .  9 5  S .W .(2 < 1 >  
*!52.

M a r k s  v.  3 .  * A r k . )  9 3  S . W .  
,■'.(( oe.i
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s s  a l r

B f - a t : -  v.  ' J .  s  m .  s .  n i  c .11
a . • j  i - i i  ■".'■I

E r ' i i i .  M- ■ i ! - .  »• S .  F .  C*>..(.a 79 si:-.1 I .'•*;'. *
S e l l - r s  *>. • V ' l  * JO." 1*21 "Cf).  !
I t o v a i  I* !o (  r  l*ai".-r  I • >'S" M ;_- 1

( * . .  v I . .  I ' .  .1. .*c C o .  ( I ' n  S ' l i e n  
::.-* •"■! 

p e w  v .  . i .  \ . i .  t i> 31 : 2.1 2 < « .  
ii: in**. r. tv i; i —. 2id i"2U ;o:v.i. |

S 3  A L R  1 5 1 9 - 1 5 2 4
S u p p l e m e n t e d  f)ii A L R  3 1 2  

a n d  9 d  A L R  320.-4-

3 8  A I. I t  1 5 3 2 - 1 5 3 3
S u p p l e m e n t e d  9 0  A l . l t  1 5 2 5  a n d  ! 

9 5  A l . I t  i : : s : ; : k m  A L U  1 2 1 S : 
a n d  1 1 4  A L U  8 2 0 . 4 -

8 9  A L R  1 3 - 1 1 4
S u p p ' c m e n t e d  1 2 0  A I . R  2 8 1 . 4 -

8 9  A L R  1 1 8 - 1 2 6
S u p e r s e d e d  4 3  A L R 2 d  6 3 2 . 4 -

K  I v  K .  2 3 2  M i d i  2 8 7 ,  - 9  N W
2 ! ITil.

K i t i r d  v  I . .  * t l l s - i t  9 0  S ( -2 d  i ' 4 .  
i'.ii h n c d e l i  v . t .  i ' .  > ’ . ' •*.

A - . p  I l it-  5 1 1 .  1 1 5  N V 8 2 -1  2 9 3 .  
r* h -i -n 2 '* I  A f  t* I *iv 1 •*:-«*. 1*7  
X V S 2 . I  : n . . t i n t  g r  ;;i*y X V  
11ti.ii, ; XL2 * I  1 ‘-*1 

S d i e e ' i o i - r g  t*. I**, i T e x  C i v  A p p *  
25.-: 3  w  2,1 : ; : u .

8 9  A l . I t  2 6 6 - 2 7 9
A d a m s  7  T .  19 W : t ' l i 2 d 2 1 .  2!)7

1*2 1 9 5 4 .  57  A L U 2 . I  13 7 2  (C i t-
i n g  a n n o ) .

8 9  A L R  2 3 7 - 2 9 1
S u p e r s e d e d  3 2  A L R 2 U 1 2 4 0 .4 -

8 9  A L R  1 3 2 - 1 6 3
S e r v i c e  v D .  3 5 4  D S  3 0 3 .  1  L  e d  

2 d  1 1 0 3 .  7 7  S  C t  1 1 3 2 .
S t a t e  e x  r e l .  J o n e s  v S .  ( A l a )  

8 1  S o 2 d  5 4 2  ( c i t i n g  a n n u l .
S t a t e  c-x r e l .  B o d n e r  r  C  ( F i n )  

SO S o 2 d  9 1 5 .
T a p p y  v  S .  ( F i n )  8 2  S o 2 d  1 6 1  

f e l t i n g  a n n o i .
B n r k l l n  v  W .  ( F i n  A p p )  9 7  S o

2 d  1 2 9 .
P n i m n t l e r  v  T .  ( I l l  A p p )  1 3 5  X E  ( 

2 d  3 1 1 .
S t a t e  e x  r e l .  J o h n s o n  v H .  1 0 1  

N e l l  4 7 3 .  7 5  X U ' 2 d  (125.
J a c k s o n  v.  K .  ( X I I )  i n s  A 2 d  4 4 .  I
M e l x e l l  v.  n .  f .  o f  H .  3 7 4  P a

4 1 2 .  9 7  A 2 d  - 2
H o e k n t a n  v. T .  (J. C.  I W  V a )  7 5  

S E 2 d  S 2
L a y r e  v I I .  r w  V n )  3 0  S E 2 d  2 7 0  1 

( c i t i n g  a n n o ( .

8 9  A I . R  1 7 1 - 2 0 0
S u p p l e m e n t e d  1 0 4  A L R  1 3 0 1 . 4

3 9  W . R  2 1 0 - 2 3 8
C h e o s p t a n  -■• *(. 1 1 5  Ti ll  A p p O d  2 0 .  ,2 17 ; 5 3 1
3' :  . p s . - a  11. I . l n h i ) .  5 0 2  P O d

'' 1'
F r a n  "til r-. ’ ***. R i v e *  P i n n i n g  C a .

• ( . .  ' I d a h o ■ II  P -2 I 7*15.
■M*-V i n .-. t o n  •* H.  L ' t u h i  2 4 2  P 

- i  57.J.

3 9  M  R  2 5 2 - 2 6 1
J a . - k ' s  ■ n . i -  i i i .  v  r . \  s c ;

2 2 7  I " .  I • 15.
A l l i e d  i V ' K M n e n t  I "",  v IV. E .  P .

l ip*. ' ‘A V;| 7 F 2 d  3 7 9
Bi.-v.  r  M . .* . . r  • r  '  1 C .  (**.rp.

* fair  (**'((((• * 0 3  F  S ' i p p  :11>. 
S o e - e f e  t f : i : * . . . ' a i n o  l*os i l s t a h i s s o .  

m o m s  I* I ’a r r m i i n  v ' 5 - 0  C o .  
i I n . '  X V *  15 7  F  S u p p  2 ) o  

X V | - . n  v C. 11. M. C o .  . A l a /  7 2  
3--2-1 ' (I .

d a t a  o i l  R e l i n ' n g  *"o.  v.  L.  
,  r . i l m  2 1 4  t*2d  ' M .

C o e i m r  v *,v i i , . i n c .  • T d a h o i  
23 1  ;*2*l COO i d l i n g  m u . i i . 

N l e h n  S.I' I e A. .117 111 \ p p  Kill .
I " 7  Xl - i2 . 1 -.9 

D a l t o n  v M K y )  2 9 5  S ' V 2 d  4 7 0 .  
E a s t - r n  'V* - d - . v o r k s  v V. M i l *  

1 1 2  A 2 . I  2 5 1 .

8 9  A L R  2 9 5 - 3 3 3  
T o m o c a  K n t v a k i t n  v. U. S .  ( C S  

C a l l  3 4 5  U S  7 1 7 .  9 0  L  o d  1 2 4 9 .  
7 2  S  C t  9 5 0 .

D.  S .  7. R .  ( C A  N Y )  195 F 2 d  5 8 3 .  
U.  S.  v. K .  I C A  M il  2 1 4  F 2 d  0 7 7 .  
W i l l i a m s  v L'. S .  ( C A  C a )  2 3 3

F 2 d  2 1 5 .
T e o n l c  v. S .  41  C a l 2 d  4 8 3 .  2 0 1  

1*2(1 2 4 1 .
P e o p l e  v.  B.  4 2  C n l 2 d  2 0 0 .  2 0 0  

P 2 d  5 0 5 .  c e r t  d e n  3 4 8  U S  S 4 8 .  
9 9  L  o d  *168. 7 5  S  C t  7 3 .  

P e o p l e  v O. 15 C n l 2 d  3 4 2 .  2 7 3
P 2 d  5 2 1 .

P e o p l e  v (I .  ( 7  C n l 2 d  2 0 9 .  3 0 2  
P 2 ( l  3 0 7 .

P e o p l e  v T .  1 2 7  C a l  A p p 2 d  4 3 0 .
2 7 3  P 2 d  9 3 4 .

P e o p l e  v B .  ( C a l  A p p )  2 7 1  P 2 d  
5 1 4 .  s u p e r s e d e d  In  4 4  C a I 2 d  
4 5 9 .  2 9 2  P 2 d  5 0 9 .

A r n o l d  7 S.  ( F l a )  S 3  S o 2 d  1 0 5 .  !
W a l d e n  v  S.  ( F i n )  S 3  S o 2 ( l  1 1 1 . ,

H u t  l e y  v S.  i F l a l  9 4  S o 2 d  8 1 5 .  
T e r r i t o r y  o f  H a w a i i  r .  M .  I . 3 9  i 

I f n w  1 52 .
S t a t e  o f  W .  ( I d n l i o )  2 7 3  P 2 i l  9 7 .
S t a t e  V C. I I d a h o  I 2 7 0  P 2 d  9 5 9 .  I
S t a t o  v S.  i l d n l i o i  5 1 5  P 2 d  7 0 0 .
S t a t e  v X .  ( l a w n  l 81 N W 2 d  2 0 .
S t a t e  v L .  ( M o l  2 9 5  S W 2 . I  HOO. 
P a r s o n s  v.  S.  1 5 0  N e b  S 4 7 .  5 S ;

X W 2 d  1 8 2 .
O l s o n  V S .  10 0  N e b  0 0 4 .  7 1  N W  

2 d  1 2 4 .
( l u e d e n  V s .  * N d > )  7 7  N W 2 d  1 0 0 .  
s r a t o  y. E .  ( N e v i  2 IS  P 2 d  4 1 4 .  
N o r d e o .  I n c .  v S.  ( N . I  S u p e r )  12S  

A 2 d  4 9 1  ( c i t i n g  a n n o * .
S t a t e  v M. ( N i l )  5 1 5  l*2 i |  5 5 7 .  
I ' n n n l e  v.  P .  ( A p p  D iV )  1 1 2  S Y S  | 

2*1 11<*.
P i - o n l o  v. S.  ( A p p  D i v )  1 1 2  N T S  I

2 d  2 9 1 .
t ’e n n l e  -.- S .  ( A p p  D i v )  1 1 0  S Y S  

2.1 5 7 9 .
P - ' n j d n  V F .  ( A p p  D i d  I I S  S Y S  

2 d  5 8 9 .
P e o p l e  V 

S 2 d  !.
P f o p l e  v.  B. ( A p p  D U )  1 2 8  S Y S

D o n n i e  ” v  n  2 S o  A p p  D i v  2 1 4 .  j
i : : s  N Y S J i l  .*i»2.

r - ' n n l o  v P.. 2Sr.  A p p  D i v  10TC. , 
i ; ; u  N Y S l M  7 2 0 .

P o n p l o  v P  2Sf» A p p  D i v  7 7 2 .
: 4I» NV.^2.1 m.14.

Po«M*k» mx m l .  M n i i r o r  v .7. 1 ' 
A im* D i v J i l  H O .  I I S  N Y S 2 .1  
1

p.*<«111** v S.  2 A p p  D l V J t l  9 2 5 .  17,ij 
N Y S 2 . I  112.

IVr.tM,* v j ; .  ; A p p  D lv 2 * l  »i09. 129  
NYs-.M

LV*»»•!*• v FI. 2 A p p  D I v i M  s o l . '
I #>I N Y S ’.'-I 

P e o p l e  v »». 2 A p p  D lv2» l  9 S 0 .
1 N Y ? 2  I 2rt4 .

11. . A p p  D i v )  1 2 2  N Y

P .  v  M i l D n n n c r h .  2 A o p  P l v C i l  •N2 j*w ny>2 1 uT*| 4
N Y  J I  iM'O. 1 7 1  N Y > 2  I 0 2 0 .  1 2 1
\::j*i «2.

C. ( C o  C t )  11 4  N Y S 2 d
2  19.

I ' .  ' i ' d e  v.  M .  ( C o  C t )  1 1 5  N Y S 2 d

P<-'*f*Ii) v  D .  M i s c i  1 5 7  S Y S 2 d  
7 2 9 .

Stil l** v R  101  O h i o  S t  2 1 3 .  I I S  
N E 2 I  5 1 7 .

R a i d i n '  7  S.  ( O h i o *  2 « 9  1*2*1 1 5 2 .  
H n n t i l f> * n  7.  s .  l O l i l a  i . ' r i t n  A p p i  

2 1 4  1*2*1 5 2 8 .
F r a n c e  v. s .  ( O k l n  C r i n t  A p p )  

2 1 4  P2 .1  5 4 1 .
M a n d r e l l  v .  s .  ( O l d n  C r l m  A p p )

2 1 4  1*2.1 5 4 5
R o b e r t s  7. S.  ( O k l n  C r i m  A p p )

2 1 5  P 2 i l  7 5 9 .
C r u m l e y  7.  S.  ( O k l n  C r l m  A p p )  

2 1 9  1*2(1 4 7 1 .
P u r n e l l  7. 3 .  ( O l t l o  C r l m  A p p )

2 5 0  P 2 ( l  4 7 1 .
L e e  7 . S.  ( O k l n  C r l m  A p p )  2 5 0  

P 2 d  SS 3 .
B r n n k s h c r  7 . S .  ( O k l n  C r l m  A p p )

2 5 1  P 2 d  2 0 0 .
M c .M a l i a n  7 . S .  ( O k l n  C r l m  A p p )

2 5 1  P 2 d  2 0 4 .
S h e r i l e l d  7. S.  ( O k l n  C r l m  A p p )

2 5 2  P 2 d  1 0 5 .
C o f e r  7 . S.  ( O k l a .  C r l m  A p p ) *  2 5 3 .

P 2 d  5 0 7  1
C o l l i e r  7. S.  ( O k l n  C r l r r  A p p )  2 5 3  

P 2 d  5 6 8 .
Z u n i g a  7 S.  ( O k l n  C r i m  A p p )  2 5 4  

P 2 d  3 7 3 .
H l x o n  7 . S .  ( O k l n  C r l m  A p p )  254* 

P'-’d  3 8 7
C o l l i n s  7 . 3 .  ( O k l n  C r l m  A p p )  255* 

P 2 d  2 9 2 .
FI 111 7. S ( O k l n  C r l m  A p p )  2 5 6

P 2 d  4 0 9
D l c k e v  7 . S.  ( O k l n  C r l m  A p p )  

2 5 7  P 2 d  2 1 0 .
F l i n n  7 . S.  ( O k l n  C r l m  A p p )  2 5 7  

I’ 2 d  3 2 4 .
I . l t f k e  7 . S .  ( O k l n  C r l m  A p p )  2 5 8  

P 2 . I  2 1 1 .
S l i o l e s  7 . S.  ( O k l n  C r i m  A p p )  2 6 0  

l* 2 d  4 4 0
M m M ' o n  7 S.  l O k l n  C r l m  A p p )  

2 0 5  1*2*1 5 0 9  
P i e r c e  7 S.  ( O l t l n  C r i m  A p p )  2 0 5  

P 2 d  7 5 7 .
R l d i  7. s .  ( O k l n  C r l m i  2 6 6  P 2 d  

1 7 0 .
K i d d  7. S.  ( O k l n  C r l m )  2 0 0  P 2 d

9 9 2 .
H i l l  7. S .  ( O k l n  C r l m )  2 0 0  P 2 d

9 7 9 .
H e l l n d a v  v. S.  l O k l n  C r l r ) 2 0 7  

P 2 . I  1 0 1 2 .
L e w i s  7 3 >o k l n  C r l m )  2 0 S  P 2 d  

5 0 5 .
M a i d e n  v.  S.  ( O k l n  C r i m )  2 7 3  

1*2*1 7 7 1
P a r k e r  7 . .8. ( O k l n  C r l m )  2 7 3  P 2 d  

7 7 3 .
S! n g g s  7 . S.  ( O k l n  C r i m )  2 7 3  P  

2 d  7 35 .
H o l l a n d  7 3.  ( O k l n  C r l m i  2 7 4

i ’ 2 d  7 9 2 .
S p e n c e r  7 S.  * O k l u  C r i i n i  2 7 5

P2 .1  5 2 9 .
I . c s ' i i r e  7 S.  ( O k l u  C r l m i  2 7 5

P 2 . I  3 4 4 .
S k a g g s  7 S.  * O k l n  C r l m )  2 7 0

1*2.1 2 0 7 .
R i l e k n i n n  7 5.  ( O k l n  C r l m )  2 7 6  

l*2il 2 7 8
I v  r r  v S.  ( O k l n  C r l m )  2 7 0  P 2 ( J  

2 8 4 .
A n o t n  v S.  ( O l t l n  C r ' . m )  2 7 8

1*2 1 210.
D a v i s  7 S.  ( O k l n  C r i m i  2 8 0  P 2 d

7 1 9 .
C r a i g  7 S.  ( O k l n  C r l m )  2 S 1  P 2 d  —  •)
F i e l d s  7 S .  ( O k l n  C r i m )  2 S 4  P 2 d  

142.

4-When Supplemented see later Note and Blue Book under caption ot later Note
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3 8  A L R  9 9 6 - 1 0 0 3  
( i n . — S .  v I’ a r r a i i l o r e  1 0 6  S E 2 d  I

8 8  A L R  1 0 1 6 - 1 0 1 "
S u p e r s e d e d  8 1  A L R 2 d  1 2 2 0 4

8 8  A L R  1 0 7 8 - 1 0 8 0
N .  Y . — C h a r t e r e d  B a n k  v  A. T .  

C o .  4 7  M l s e  2(1 6 0 4 .  2 0 3  X Y S S d  
.73

8 8  A L R  1 0 8 4 - 1 0 8 5  
M i d i . — P .  v H a n n u m .  3 0 2  M te l i  

6 6 0 .  1 0 7  XAV2(I  8 0 4  
X .  Y . — N e g r o  v  D .  2 2  A p p  D i v  

2 d  10 6. 2.75 N Y S 2 d  8 0 4  
O h i o — C o l l i n s  v  C .  4 O h i o  A p p  2(1 

4 2 .  3 3  O h i o  O p s  2 d  5 9 .  2 1 1  N E  
2 d  0 6

8 8  A L R  1 1 0 3 - 1 1 0 7  
T e x . — J a c k s o n  v  I t .  I .  S .  D .  ( C i v  

A p p )  3 0 2  S W 2 d  8 9 2

8 8  A L R  1 1 1 4 - 1 1 2 2  
S u p p l e m e n t e d  9 9  A L R  1 4 4 4

8 8  A L R  1 1 3 1 - 1 1 4 8
C .  9 . — C u n n l n g h n m  v  J .  ( D C  S C )  

2 5 1  F  S u p p  1 4 3
I I I . — B o w m a n  v A. *fe C o .  1 6 0  N E  

2 d  7 5 3
N .  . ) . — L e e d s  &  L l p p l n c o t t  C o .  » 

N  ( S u p e r  O b )  1 4 4  A 2 d  4
J f .  Y . — S n y d e r  v  M .  E .  &  M .  C o .  

2 3  A p p  D i v  2 d  6 7 1 .  2 5 7  N Y S 2 ( 1  
2 1 3

AVnsli .— R e  W e s t  W a t e r w a y  I . u m -  
P e r  C o .  .79 W a s h  2 d  3 1 0 .  3 6 7  
P 2 d  8 0 7  

H e n d r i c k s  v  M .  E .  &  S .  C o .  0 8  
W a s h  2 d  — . 4 1 3  P 2 d  8 1 1

8 8  A L R  1 1 5 1 - 1 1 5 4
V .  S . - P a w l i k  v  N .  ( D C  I I I )  1 9 5  

F  S u p p  7 3 5  
F l a . — T o r t u g a  M a r i n e  S a l v a g e  C o .  

v  H  A.  i  I .  C o .  ( A p p i  1 7 1
S o  2 d  .7 +

( i a . — W .  T .  H a r v e v  L u m b e r  C o .  v 
•V. L .  C o .  ' A p p i  1 2 2  S E 2 d  1 4 3  

111.— P e a r s o n  v II  ( A p p t  15 8  N E  
2.1 102

l i n n . — D o n t a n n  v P  " .47  P 2 d  3 7 3  
i t r . — A r g o n a u t  I n s .  c . i .  v K .  4 1 3  

P 2 d  61 : :  . c i t i n g  i i n t i o i

3 8  A L R  1 1 5 8 - 1 1 7 3  
C a l . — R o b i n s o n  E s t a t e .  1 9 2  C a l  

A p p  2 d  3 4 7 .  13  C a l  R p t r  6 4 2  
O n . — M o o r e  v D.  1 1 8  S E 2 d  .".66 
M i d i . — F I  l e v  v  F .  C.  c .  o f  D .  5 6 8  

M i c h  o n  1 1 7  N W 2 d  141 
M o . — S t a t e  “ X r e l .  H h r l n e r s '  H o s -  

[ d r i l l s  v  I I .  ( A p p I  5 8 5  S W 2 . I  
821)

N .  I I . — G r e e n  V F .  1 8 4  A 2( l  4 4 8
• c i t i n g  a n n o )

N .  C . —C l i n e  v (1. 1 2 5  S E 2 6  5 2 0  
R e  B e l v l n ' s  W i l l .  1 3 4  S E 2 d  22 .7

• c i t i n g  a n n o i
O k l n . — S e n v  v  H .  5 7 0  P 2 d  5 0 5  
I t .  I . — O ' B r i e n  v  C. 2 1 6  A2( l  6 9 4  
8 .  D . — l i e  o ’d l m i i s e r ' s  E s t a t e .  10 1  

NAY 2 d  6 2 7  
T e x . — A v o n  V i >• 5 2 0  S W 2 d  d t p )  

F r e e m n n  v  F  3 2 7  S AV26 128 
V t . — R e  H a s k e l l ' s  E s r a t c .  181  A 

2 i l  6 7
I t .-  N o r r i s '  W i l l .  1 2 3  V t  1 1 6 .  1 3 3  

A 2 d  .7111

8 8  A I . R  1 1 7 9 - 1 1 8 0  
A r l i . — P h e l p s  D o d g e  C o r p .  v F 

6 8  Ar l7 ,  I li i) .  2 0 5  P 2 d  6 3 5  
A r k . — A n d r e w s  v G  .v J  T  C o  

2 1 0  S W 2 t l  3 8 0  
C o l o . — . l o h l i s o o  v 1 0 .  5 2 8  l ’2 d  

5 8 4

3 8  A L U  1 1 8 5 - 1 1 8 8
S | | | i c r s c d c . l  5 6  A l . R 2 d  2 2 1 ) 4

8 8  A L R  1 1 9 2 - 1 1 9 4  
F l a .  — P l n t x e r  v  B .  1 4 4  S o  2 d  5 0 7  
I d n h o — H a m i l t o n  v B. C .  C o r p .  

5 7 0  P 2 d  11)1

8 8  A L R  1 2 0 1 - 1 2 1 2  
H a w i n ' . — K a m  C h i n  C h o n  M i n g  v 

K .  H .  I I .  3 7 1  P 2 d  5 7 9  ( c i t i n g  
a n n o )

L n . — L e e  v C . ( A p p )  1 4 6  S o  2(1 
2 4 2  ( C i t i n g  a n n o )

O r — S l a t e  C o n s t .  C o .  v P .  G .  C . I .
3 5 9  P 2 d  5 3 0  ( c i t i n g  a n n o )

S .  C .— E x  p a r t e  C o r l e y .  1 4 6  S E 2 d  
6 0 9  ( c i t i n g  a n n o )

8 8  A L R  1 2 1 6 - 1 2 1 9
S u p p l e m e n t e d  I n  s u h d l v  K i l l  131 

A L R  4 .  a t  p  7 9 4 ’

8 8  A L R  1 2 2 5 - 1 2 3 1  
U. S . — L o w e l l  O .  W e s t  L u m b e r  

S a l e s  v  tJ.  S .  ( C A  C a l )  2 7 0  
F 2 d  12

W n l l a  AV all a  P o r t  D i s t .  v  P .  ( C A  
W a s h )  2 8 0  F 2 d  2 3 7  

M nBS .— C o s t o n l s  v M .  H .  A.  1 7 6  
N E 2 d  2 5  

M o . — K l a t l o r  v S t .  J  3 2 9  S W 2 d  
6 0 5

N .  Y .— T o h n s o n .  D r a k e  vt  P i p e r .  
I n c .  V x .  Y .  S .  T .  A .  2 2  A p p  
D i v  2(1 3 2 1 .  25.7 X  Y S 2 d  3 6 8  

T u f a n o  C n n t r u c t l n g  C o r p .  v S.  
2 5  A p p  D i v  2 d  5 2 9 .  2 6 9  N Y 8 2 d  
5 6 4

J o n e s  C h e m i e n l s .  I n c .  v  C . o f
B . 1 7  M l s e  2 d  5 3 2 .  2 6 2  NYS' -’d  
6 8 4

P n . — S c o t t  T i v p .  S c h o o l  D i s t .  A u ­
t h o r i t y  v  B .  C .  C o r p .  4 0 0  P a  
1 3 6 .  1.88 A 2 ( l  3211 

T e x . — T e x a s  I t o o f l i l g  C o .  v  W .
( C i v  A p m  3 8 5  S W 2 d  6 9 9  

W i s .  — T h o m s e n - . A I i h o t t  C o n s t .  
C o  v W .  1 0 0  N W 2 d  9 2 1

3 8  A I . R  1 2 6 0 - 1 2 6 2  
S u p p l e m e n t e d  9 6  A L R  1 4 5 6  a n d  

1 3 5  A l . I t  3 9 5 4

3 8  A l . I t  1 3 1 8 - 1 3 4 8  
S u p p l e m e n t e d  111  A L R  3 6 2  a n d  

141 A L R  1 2 8 5 , 4

8 8  A I . R  1 3 5 2 - 1 3 6 1  
F .  s . — E m p i r e  S t a t e  C o l l a t e r a l  

C o .  v  H. i t .  C o r p .  . D C  N Y )  2 3 2  
F  S u p p  3 3 0  

I II .— C o m m u n i t y  S n v .  re L o a n  
A s s ' l l  r  C . X .  B.  ( A p p )  2 1 9  N E  
2(1 1 0 3

3 8  A I . R  1 3 8 0 - 1 4 1 6
S u p p l e m e n t e d  1.71 A L R  2 7 9 4

3 8  A L R  1 4 2 2 - 1 4 2 6
r .  s . — i i c a r g o  N a n g ."ii . t  C o .  v  

K .  A. T .  C o r p .  ( D C  AVIs,  2 3 8  
F  S u p p  1 5 7

A r k . - F l r l e r  v T  3 2 3  S 7 V 2 U  4 1 5  
c i t i n g  a n n o )

C o l o . — C a r y  v  B. C o .  5 8 6  P 2 i l  5 8 5  
N .  A' .— J  L .  K l s l a k .  I n c .  v C .  M. 

C o r p .  7 A p p  D i v  2 d  4 2 8 .  184  
N Y S 2 . I  3 1 5  

T e x . - H u l l  v B .  5 3 5  S W 2 d  -784 
K a i s e r  G y p s u m  C o .  v  J .  ( C i v  

A p p i  3 9 9  S W 2 d  5 8 8

8 8  A L R  1 4 3 9 - 1 4 8 0
U.  s . — S u p e r w o o d  C o r p .  v  L - S . .  

I n c .  i C A B )  3 1 1  F 2 i l  7 3 5  ( C i t i n g  
a n n o i

A r k .  — i l l l l e h r e n n e r  v  O .  3 7 5  S W  
2 d  0 6 4

N e b . — S p r i n g e r  v H .  1 0 0  N A V 2 d  
5 2 1  . c i t i n g  a n n o )

X .  A'.— T r a c t o n  v A  vt O  N .  Co.
3 2  M l s e  2 d  9 9 1 .  2 2 3  X Y S S d  5 6 5  

O r . — S o l - o - I . l t c  L a m i n a t i n g  C o r p .
v A. 3 5 3  P 2 ( l  8 4 3  

T e x . — E l l i o t t  v  J .  P .  C .  ( C i v  A p p )  
3 9 0  S W 2 d  3 7 8

8 8  A L R  1 5 1 9 - 1 5 2 4  
S u p p l e m e n t e d  0 6  A L R  3 1 2  a n d  

9 6  A L R  8 2 6 4

3 8  A L R  1 5 3 2 - 1 5 3 3
S u p p l e m e n t e d  9 2  A L R  1 5 2 5  a n d  

9 5  A L R  1 3 8 3 .  1 0 1  A L R  1 3 1 S  
a n d  1 1 4  A L R  8 2 0 4

8 9  A L R  1 3 - 1 1 4
S u p p l e m e n t e d  1 2 6  A L R  2 8 4 4

8 9  A L R  1 1 8 - 1 2 6
S u p e r s e d e d  4 3  A L R 2 d  0 3 2 4

8 9  A L R  1 3 2 - 1 6 3  
L n . — R e  B l e a v e n u  ( A p p )  1 5 8  S o  

2 d  2 1 3
M i c h . — D e t r o i t  E d i s o n  C o .  » E.

0 .  T .  3 6 6  M l c b  0 3 8 .  1 1 5  N W 2 d  
2 0 8

. M i n n . — S t a t e  e x  r e l .  T o d d  v  E .
1 2 8  N W 2 d  3 0 7  ( c i t i n g  a n n o )

N .  .1.—  A V a g n e r  v B o r o u g h  o t  L.
( S u p e r )  152  A 2 d  3 8 9  

N .  Y . - K e l l l h e r  v N.  Y.  S .  C. S.  
C. 21  M l s e  2 d  1 0 3 4 .  1 9 4  N Y S 2 d  
80

P a . — S t y e r  v H .  S I .  C .  C .  3 8  P a  
I )  &  0 2 ( 1  5 3 2  ( c i t i n g  a n n o )

AVIs.— S t a t e  e x  r e l .  R e y n o l d s  v 
S  1 2 6  X W 2 d  2 1 5

8 9  A L R  1 7 1 - 2 0 0
S u p p l e m e n t e d  1 0 4  A L R  1 3 0 1 4

8 9  A L R  2 1 0 - 2 3 8  
C a l . — B l a c k  L i g h t  C o r p .  v  U . - V .  

P .  I n c .  1 9 5  C a l  A p p  2(1 4 7 3 .  13 
i ‘a I  R p t r  8 5 2  . c i t i n g  a n n o ' .  

C o l o . — C l i n e  v W .  3 7 2  P 2 ( l  1 4 5

3 9  A L R  2 5 2 - 2 6 1

L .  s . — S o p e r y  v A .  C . I n c .  ( C A  
J C o n n i  2 5 8  F 2 d  7 0 3  

B u r g e r  B r e w i n g  C o .  v S .  ( C A  
S C )  2 6 1  F 2 d  2 0 1  

S t e r l i n g  C o l o r a d o  A g e n c y  I n c .  
v S  I . C o .  ( C A 1 0 )  2 0 6  F 2 d  4 7 2  
i . i t l n g  a n n o '

S m o k y  M o u n t a i n s  B e v e r a g e  C o .  
v A - B .  I . . D C  T e n n )  1 3 2  F  
S u n n  3 2 6  . c i t i n g  a n n o )

B u i l d e r s  W i n d o w s .  I n c .  v  C . S.  
P .  C o r p .  . D C  I I I )  201) F  S u p p  
3 7 6

C o n n . — S t e r n  Sc C o .  v I .  I I .  C o .  
1 7 2  A 2 d  6 1 4  . c i t i n g  a n n o )

4\Vhen Supplemented see later Note and Blue Book under caption of later Note
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'  I i  —  B r e w e r  v M I S "  N W g d

K l i i e r #  '• C . M C o r p .  '2 26  N W 2 d

W a s h . — . T a m e '  v  I'.. W a s h  A p p  
! 0 S .  47' . '  l *2d 6 3 5

S S  A L K  9 7 0 - 9 7 4
4 r e e d e d  4.7 A L I t S d  1 3 9 1  +

8 8  A L i t  9 8 4 - 9 9 1
S ' : J i i l : v  I !  s u p e r s e d e d  HU A L I t  

2 d  S 5 7  +  
r .  S . — B r u n i o L  v  B. F  &  C.  I n s .

Cl. .  I C A  T e x  i 4 0 T  F 2 ( !  8 4 1  
r i e l , — E q u i t a b l e  L i t e  A s s u r .  S o c .

v V .  A- I t . .  I n c .  2 5 0  A 2 d  5 0 9  
F i n . — I n s u r a n c e  C o .  v A .  ( A p p )  

2 3 0  S o  2 d  1 6 0  
N .  Y . — S n p e r s t e l n  v F  T  >1 A.  

A  4 2  A P P  P I T  2 d  4 8 7 .  3 4 9  
X Y S S d  2 0 7  

O h i o — M u t u a l  o f  O m a h o  I n s .  C o .  
x G .  3 1  O h i o  M l s e  1 .  6 0  O h i o  
O p e  2(1 2 0 .  2 8 5  N E 2 d  3 9 5

8 8  A L I t  1 0 1 6 - 1 0 1 7  
S u p e r s e d e d  81  A L K 2 d  1 2 3 0 +

8 8  A L I t  1 0 8 4 - 1 0 8 5
C .  S . — L c a s n r d  v  S  ( D C  W i s )  3 7 9  

F  S u p p  1 3 7 6  
P e l . — .M i ll s  v  S.  2 5 0  A 2 d  7 5 2  
F l a . — B u t l e r  v  S .  ( A p p )  2 0 1  S o  

2 d  6 0 8
L e r t e r e r  v  S.  ( A p p )  2 9 4  S o  2 d  

1 0 7
V .  J . — S. v M a l i c .  1 1 4  N.T S u p e r  

4 7 0 ,  2 7 7  A 2 d  2 3 5

8 8  A L R  1 1 0 3 - 1 1 0 7  
A i n . — O p i n i o n  o f  t h e  J u s t i c e s .

2 8 5  S o  2(1 8 7  
F l a . — B a l l l l e  t  M .  ( A p p )  2 6 2  S o  

2 d  6 9 3

8 8  A L R  1 1 1 4 - 1 1 2 2  
S u p p l e m e n t e d  9 9  A L R  1 4 4 +

8 8  A L R  1 1 5 1 - 1 1 5 4  
S u p e r s e d e d  1 9  A L R 3 d  1 3 9 3 +

8 8  A L R  1 1 5 8 - 1 1 7 5  
F l a . — R o  H e r l a n ’s  E s t a t e ,  2 0 9  S o  

2 d  2 2 5
M e . — R e  L e o n a r d ,  3 2 1  A 2 d  4 8 6  
N .  M . — G a l v a n  v M .  4 4 5  P 2 d  9 0 1  
R .  I . — A p o l l o n l o  v  K .  2 2 5  A 2 d  

7 7 8
T c r m e t t e  v  C .  3 2 8  A 2 d  4 1 9  

( c i t i n g  a n n o )

8 8  A L R  1 1 7 9 - 1 1 8 0  
A l a s k a — B e a u l i e u  v  E .  4 3 4  P 2 d

6 6 5

8 8  A L R  1 1 8 5 - 1 1 8 8
S u p e r s e d e d  3 6  A L R 2 d  2 2 9 +

8 8  A L R  1 2 0 1 - 1 2 1 2
I ' .  S . — K e y s  v  D .  ( C A  C a l )  4 0 5  

F 2 d  9 5 5  
P r o v e s  v  IV. ( D C  T e n n )  3 7 9  F  

S u p p  5 2
I ' S  v  l i e x a c h  ( D C  P u e r t o  R t e o )  

11 F R P  18 0  
A r m o u r  A C o .  v  N .  ( D C  I o w a )  

5 0  F R P  6 1 0

N .  Y . — D l  R u s s o  V p  5 5  M l s e  2 d  
8 3 9 ,  2 8 7  N Y S 2 d  171  i c l t l n g  
a n n o i

S .  C .— J o h n s o n  v S 1 5 2  S F .2  
2 1 4  ( c i t i n g  a n n o .

8 8  A L U  1 2 1 6 - 1 2 1 9
S u p p l e m e n t e d  In  s u h d l v  X I I I  I l f  

A L K  4 .  u :  p 7 9 +

8 8  A L I I  1 2 2 3 - 1 2 3 1  
C .  S .— IV. L .  H a i l e y  A  C o .  v  X .  C. 

( C A  N Y )  3 8 6  F 2 d  7 4 6  
M o r r l s o n - K n u d s e n  C o .  r  f .  S.

( C t  C l  3 9 7  F 2 d  8 2 6  
C n l . — G r e e r  v H .  2 7 1  C a l  A p p  2 d  

3 3 4 ,  7 0  C a !  l l p t r  3 7 6  
D ' A n g e l o  v  S.  4 0  A p p  P i c  2 d  

9 8 : : .  3 0 2  XYSSd 2 8 3  
D e  F o e  C o n s t s  C o r p .  v  B .  7 5  

M I bc 2 d  3 0 9 .  3 4 7  N Y S 2 d  6 2 8  
X . C .— J .  I t .  G r a h n i n  A  S o u ,  I n c .  

v  R .  c .  B .  o f  I '  2 5  N C  A p p  1 0 3 ,  
2 1 2  S E 2 ( 1  5 4 2  

X . P . — B r u s e g i m r d  v  S.  2 0 1  X W  
2 d  8 9 9

S .  D . — N o r t h e r n  I m p .  C o . .  I n c .  v  
S.  P .  S .  H .  C. 2 0 2  N W 2 d  8 8 1  

J o h n  A .  C a r l s o n .  I n c .  v  S.  D .  S .
H .  C. 2 0 2  N W 2 d  8 6 7  

T e x . — C i t y  o f  A u s t i n  v  C .  5 0 9  
S W 2 ( 1  5 5 4  

W i s . — W m .  B e a u s o l n  A  R o n s .  i n c .  
v  M .  C .  6 3  W i s  2 d  4 4 1 .  2 1 7  X W  
2 d  3 7 3

8 8  A L U  1 2 3 8 - 1 2 5 1  
r .  S .— R e g i o n a l  R a i l  R e o r g a n i z a ­

t i o n  A c t  C a s e s .  4 1 9  U S  1 0 2 ,  4 2  
L  E d  3 2 0 ,  9 5  S Cc  3 3 5  

R e  P e n n  C e n t .  T r a n s .  C o .  ( B p  
C t  R R R A I  3 8 4  F  S u p p  8 9 6

8 8  A L K  1 2 6 0 - 1 2 6 2
S u p p l e m e n t e d  9 0  A L R  1 4 5 6  

1 3 5  A L R  3 9 3 +
a n d

8 8  A L R  1 3 1 8 - 1 3 4 8
S u p p l e m e n t e d  11 1  A L R  3 0 2  

1 4 1  A L R  1 2 8 3 +
a n d

8 8  A L R  1 3 8 0 - 1 4 1 6
S u p r l e m e n t e d  1 5 1  A L R  2 7 9 +

8 8  A L R  1 4 2 2 - 1 4 2 6
K a n . — T h o m a s  v  J .  5 1 8  P 2 d  

( c i t i n g  a n n o )
5 3 2

8 8  A L R  1 4 3 9 - 1 4 8 0  
L a . — U n i t e d  S u r i n a m e  T r a d i n g  

C o .  v  C.  B .  F .  C .  ( A p p )  2 4 2  
S o  2 d  2 5 9  

N .  J . — G u l f  C h e m i c a l  A  M e t a l ­
l u r g i c a l  C o r p .  v  S .  C . C .  1 2 2  
N.T S u p e r  4 9 9 .  3 0 0  A 2 d  8 7 8

8 8  A L R  1 5 1 9 - 1 5 2 4  
S u p p l e m e n t e d  9 6  A L R  3 1 2  n n d  

9 6  A L R  8 2 6 +

8 8  A L R  1 5 3 2 - 1 5 3 3
S u p p l e m e n t e d  9 2  A L P .  1 5 2 5  a n d  

9 3  A L K  1 3 S 3 .  1 0 1  A L K  1 3 1 S 
a n d  1 1 4  A M !  8 2 0 +

8 9  A L R  1 3 - 1 1 4
S u p p l e m e n t e d  1 2 6  A L R  2 8 4 +

8 9  A L I t  1 1 8 - 1 2 C
S u p e r s e d e d  4 2  A L K 2 u  6 3 2 +

8 9  A L I t  1 3 2 - 1 6 3
V .  S . — l t o d r l g u c z  r  S .  ( C a  P C  

4 6 3  F 2 d  8 3 7  
L a . — F a d a n e  v B .  ( A p p i  2 3 6  S o  

2 d  6 0 1
X .  J . — C h i c a g o  I n s .  C o  v  s .  i n s .

C o .  2 5 4  A 2 d  t 2 2  I c i t i n g  a n n o .  
P a . — G a l l a g h e r  v B d .  o f  C.  2 0 4  

A 2 d  0 9 9
S .  P . — B u r k e  v  S .  1 9 1  N W 2 d  2S1  

( c i t i n g  a n n o )

8 9  A L R  1 7 1 - 2 0 0
S u p p l e m e n t e d  1 0 4  A L K  1 3 0 1  +

8 9  A L I t  2 1 0 - 2 3 8
A i n  — B o y d  v  S.  Od A l a  A p p  3 9 4  

2 7 9  S o  2 d  5 6 5  
A r i z . — S .  v  B r i e r l y ,  5 0 3  P 2 d  2 0 5  
C a l . — L o s  A n g e l e s  v S .  F .  —  Ca' .

A p p  3 d  — . 1 0 5  C a l  R p t r  7 7  
C o l o . — C i t y  a n d  C o u n t y  o f  D e n ­

v e r  e r e .  v  F .  I .  p .  C. SOC P 2 d  
1 4 4

8 9  A L R  2 5 2 - 2 6 1  
C .  S . — B u o n o  S a l e s .  I n c .  v  C . M .  C. 

( C A  N.TI  4 4 9  F 2 d  7 1 5  
K s l s e r  T r a d i n g  C o .  v A. M .  A- 

M .  C . ' D C  C a l )  3 2 1  F  S u p p  
9 2 3

N .  C . — P e a s e l e y  v  V .  I . .  C . &  C.  
C o .  I A p p i  1 0 9  S E 2 d  2 4 3

8 9  A L R  2 6 6 - 2 7 9  
N .  C . — B e c k  D i s t r i b u t i n g  C o r p .  v

I .  P .  I .  1 0  N C  A p p  7 3 7 .  1 7 9

8 9  A L U  2 3 7 - 2 9 1  
S u p e r s e d e d  3 2  u L R 2 d  1 2 4 0 +

8 9  A L R  2 9 5 - 3 3 3  
U .  8 . — C r a m n t o n  v  O .  4 0 2  U S  

1 8 3 .  2 8  L  E d  2 d  7 1 1 ,  9 1  S  C t  
1 4 5 4

M c G a u t h a  v  C .  4 0 2  U S  I S ? ,  2 8  
L  E d  2 d  7 1 1 .  9 1  S  C t  1 4 5 4  

Z a f f a r a n o  v  B .  ( C A  O a )  3 8 3  F  
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( c i t i n g  a n n o i  
H u g h e s  v  R. 5 1 3  P 2 d  1 1 1 5
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some o a c t i o n  of those 20 p r i n c i p a l  heads. S o  as we e n v i s i o n  the 
s t a t e  row, it vrould n e v e r  have m o r e  than 20 p r i n c i p a l  d e p a r t­
ments, a l t h o u g h  t h ere m i g h t  be a g r e a t  m a n y  s u b d i v i s i o n s  t h ereof. 
We vest in the g o v e r n o r  the a p p o i n t i v e  p o we r  f o r  the h e a d s  of 
t h e s e  d e p a r t m e n t s . That is s u b j e c t  to c o n f i r m a t i o n  b y  the 
h o u s e s  of the l e g i s l a t u r e  m e e t i n g  in j oint s e ssion. All the w a y  
t h r o u g h  here y o u  w i l l  n o t e  that we have g i v e n  the p o w e r  of 
a p p r o v a l  of the g o v e r n o r ' s  a p p o i n t m e n t s  to a j o int s e s s i o n  of the 
l e g i s l a t u r e .  17e did so a f t e r  c h e c k i n g  w i t h  the d e p a r t m e n t  on the 
l e g i s l a t i v e  w h i c h  was f o l l o w i n g  a s i m i l a r  p r o c e d u r e  in the m a t t e r  
o f  a p p r o v a l  of a p p o i n t m e n t s .  I m i g h t  a l s o  add t h a t  t h e  a p p r o v a l  
of a p p o i n t m e n t s  has been done in A l a s k a  in t h a t  m a n n e r  f o r  m a n y  
y e a r s  b y  a j o int s e s s i o n  of b o t h  h o u s e s .  In the m a t t e r  o f  the 
m a j o r  d e p a r t m e n t  h e a d s  we have left the p o w e r  of r e m o v a l  in the 
h a n d s  of  the g o v e r n o r .  T h a t  I b e l i e v e  c o u l d  be i m p l e m e n t e d  b y  
c e r t a i n  l e g i s l a t i v e  lav; in r e g a r d  to c e r t a i n  r e s t r i c t i o n s  or 
h e a r i n g s  or a p p e a l s  f r o m  the g o v e r n o r ' s  r e m o v a l  powers,""but it 
v/as i n t e n d e d  t h a t  he s h o u l d  h a v e  a  s t r o n g  e n o u g h  p o w e r  to r e ­
mo v e  f r o m  o f f i c e  a n y b o d y  w i t h o u t  d i s g race, m i n d  you,, we a r e  n o t  
t a l k i n g  a b out i m p e a c h m e n t ,  we are t a l k i n g  a b o u t  just the r e m o v a l  
of s o m e b o d y  w h o  m i g h t  p r o v e  to be i n c o m p e t e n t  or u n a b l e  to  p e r ­
f o r m  t h e  d u t i e s  of the office. We have g i v e n  c e r t a i n  p o w e r  to 
t h e  g o v e r n o r  in s e t t i n g  up the e x e c u t i v e  or r a t h e r  the a d m i n i s ­
tr a t i v e  d e p a r t m e n t s  in t h a t  he may, in o r d e r  to e f f e c t u a t e  the 
s t r o n g  e x e c u t i v e  and not be t i e d  in t o  a n y  one of t h e s e  d e p a r t­
m e n t a l  h e a d s  w i t h  a n y  p a r t i c u l a r  f u n c t i o n s ,  r e a s s i g n  the 
f u n c t i o n s  t o  the d i f f e r e n t  d e p a r t m e n t s  as t h e  o c c a s i o n  and n e e d  
m i g h t  rise, but h e  w i l l  m a k e  t h o s e  c h a n g e s  a n d  w o u l d  set t h e m  
f o r t h  in an e x e c u t i v e  o r d e r  w h i c h  w o u l d  not b e c o m e  e f f e c t i v e  
u n t i l  a f t e r - i t  h a s  b e e n  b e f o r e  the next s u c c e e d i n g  l e g i s l a t u r e ,  
a n d  if th e y  d e s i r e d  to, t h e y  c o u l d  take an a c t i o n  d i s a p p r o v i n g  
that. If t h e y  did n o t  ta k e  s u c h  a c t i o n  of d i s a p p r o v a l ,  t h e n  the 
e x e c u t i v e  o r d e r  as i s s u e d  by the g o v e r n o r  w o u l d  b e c o m e  l a w,  so 
he c a n n o t  go i n t o  the d e p a r t m e n t s  and m a k e  a  q u i c k  s h u f f l e  w i t h ­
ou t  f i r s t  h a v i n g  it s u b m i t t e d  to the l e g i s l a t u r e  and h a v i n g  
t h e i r  g e n e r a l  c o n s e n t  by r e a s o n  of t h e i r  talcing no n e g a t i v e  
ac t ion. T h a t  b r a k e  w a s  t h o u g h t  n e c e s s a r y  in o r d e r  to  m a i n t a i n  
th e  s t a b i l i t y  in the a d m i n i s t r a t i v e  offices. Nov/ we have set 
up in p r a c t i c a l l y  all cases, w e  h o p e  the p r i n c i p a l  d e p a r t m e n t s  
w i l l  be h e a d e d  b y  a s i n g l e  e x e c u t i v e ,  b u t  vie ha v e  a l s o  m a d e  
p r o v i s i o n  that if t here are m u l t i h e a d e d  p r i n c i p a l  d e p a r t m e n t s  
t h a t  t h e y  w i l l  be a p p o i n t e d  b y  the governor, t h e r e  a g a i n  a p p r o v e d  
by b o t h  h o u s e s  of  the l e g i s l a t u r e ,  and they in tu r n  m a y  a p p o i n t  
an e x e c u t i v e  o f f i c e r  to p e r f o r m  as t h e i r  f u n c t i o n i n g  head, lie 
.will be s u b j e c t  to r e m o v a l  not by the g o v e r n o r  b u t  b y  the o r d e r  
of the b o a r d  u n d e r  s u c h  r u l e s  and r e g u l a t i o n s  t h e y  m a y  adopt.
I m i g h t  add, h owever, th a t  we h a v e  left the r e m o v a l  p o w e r s  of 
the b o a r d  m e m b e r s  of the h e a d s  of t hese p r i n c i p a l  d e p a r t m e n t s  
in the g o v e r n o r ' s  harid^. I w a n t e d  to m e n t i o n  th a t  t h e  h e a d s  of 
a l l  p r i n c i p a l  departments, a l o n g  w i t h  t h e i r  a b i l i t y  to p e r f o r m  
t h e i r  p a r t i c u l a r  f u n c t i o n s ,  w i l l  a l s o  h a v e  to h a v e  an a c q u a i n t­
anc e  a n d  a k n o w l e d g e  of A l a s k a  u n d e r  this r e q u i r e m e n t ,  ',/e h a v e



s e t  u p  that t h e y  s h a l l  h a v e  b e e n  a r e s i d e n t  of the s t ate for at 
l e a s t  t h r e e  y e a r s  p r e c e d i n g  a p p o i n t m e n t  to office. T h e r e  a g a i n  
it w a s  d e e m e d  b y  the C o m m i t t e e  t h a t  a n y  m a n  w h o  is to h a v e  a 
c l o s e  ha n d  in the h a n d l i n g  o f  the T e r r i t o r y  affairs, e s p e c i a l l y  
in r e g a r d  to m a k i n g  policy, s h o u l d  h a v e  a c l o s e  a c q u a i n t a n c e  
w i t h  o u r  c o u n t r y  and w i t h  i t s  p e o p l e  and w i t h  t h e i r  n e e d s  and 
t h e i r  d e sires. T h r e e  y e a r s  was t h o u g h t  to be an a b s o l u t e  m i n i­
m u m  f o r  h e a d s  of  p r i n c i p a l  d e p a r t m e n t s  w h o  w o u l d  a s s i s t  in 
e f f e c t u a t i n g  a n d  c a r r y i n g  out d e p a r t m e n t a l  or s t a t e  g o v e r n m e n t  
p o l i c i e s .  N o w  w e  h a v e  g i v e n  the g o v e r n o r  the p o w e r  to f i l l  any 
v a c a n c y  o c c u r r i n g  d u r i n g  a r e c e s s .  Y o u  w i l l  n o t i c e  t h e r e  a r e  
c e r t a i n  l i m i t s  u p o n  his p o w e r  t o  f i l l  t h o s e  v a c a n c i e s .  If at 
th e  e n d  o f  the s e s s i o n  a n y  of h i s  ad i n t e r i m  a p p o i n t m e n t s  e x ­
pire, or at the end of t h e  n e x t  r e g u l a r  s e s s i o n  is the w a y  w e  
h a v e  p u t  it, b u t  if he n o m i n a t e s  s o m e b o d y  and t h e y  are sent 
d o w n  f o r  c o n f i r m a t i o n  t o  t h e  l e g i s l a t u r e ,  the l e g i s l a t u r e  do e s  
n o t  c o n f i r m  t h e m  d u r i n g  the session, t h e n  he m a y  n o t  n o m i n a t e  
t h a t  s a m e  m a n  f o r  a n  i n t e r i m  a p p o i n t m e n t  a f t e r  the l e g i s l a t u r e  
h a s  a d j o u r n e d .  We f e l t  it w a s  n e c e s s a r y  t h e r e  to h a v e  t h a t  
r e s t r i c t i o n  in o r d e r  t h a t  t h e  g o v e r n o r  m i g h t  n o t  b y p a s s  the 
a p p r o v i n g  p o w e r  of the l e g i s l a t u r e  and m a k e  an ad I n t e r i m  
a p p o i n t m e n t  of s o m e b o d y  the l e g i s l a t u r e  h a d  r e f u s e d  to a p p r o v e  
and d i d  n o t  c o n f i r m .  I w o u l d  l i k e  to ask if f r o m  m y  d e s c r i p t i o n  
h e r e  o r  m y  c o m m e n t s  if I h a v e  o m i t t e d  anyth i n g ,  I w o u l d  like to 
a s k  a n y  m e m b e r  on the C o m m i t t e e  t o  f u r t h e r  a m p l i f y  u p o n  the i n­
tent and t h o u g h t s  of the C o m m i t t e e  at t h i s  t i m e  b e f o r e  we go 
into a  d e t a i l e d  d i s c u s s i o n .

P R E S I D E N T  E G AN: Mrs. N o r d a l e .

N O R D A L E :  I t h i n k  t h a t  w e  o v e r l o o k e d  p u t t i n g  s o m e t h i n g  in o u r  last
p a r a g r a p h  here, did we n o t ?  We f i r s t  t a l k  a b o u t  a p p o i n t m e n t s  to 
be m a d e  b y  the g o v e r n o r  w i t h  the a d v i c e  and c o n s e n t  of the senate, 
o r  l e g i s l a t u r e  in j o i n t  m e e t i n g .  O u r  t h o u g h t  t h e r e  was that 
p o s s i b l y  the l e g i s l a t u r e  m i g h t  p a s s  an act p r o v i d i n g  that so m e  
c e r t a i n  a p p o i n t e e  w o u l d  be a p p r o v e d  o n l y  b y  the senate, but then 
l a t e r  on we n e g l e c t e d  t o  p u t  in the l e g i s l a t u r e  in j o int session.
I a m  sure it w a s  o u r  i n t e n t  t h a t  b e g i n n i n g  w i t h  line 17 on the 
v e r y  last p a r a g r a p h ,  the last page, " A f t e r  the end of the s e s­
sion no ad i n t e r i m  a p p o i n t m e n t  t o  the same o f f i c e  s h all be ma d e  
u n l e s s  the g o v e r n o r  s h a l l  h a v e  s u b m i t t e d  to the s e n a t e  or the 
l e g i s l a t u r e  m e e t i n g  in j o i n t  s e s s i o n , "  a n d  th e n  the v e r y  sa m e  
t h i n g  in the v e r y  last line, " I f  the n o m i n a t i o n  s h a l l  h a v e  f a i l­
ed o f  c o n f i r m a t i o n  by the s e n a t e  or b y  the l e g i s l a t u r e  m e e t i n g  
in j o i n t  s e s s i o n " ,  that is the I n t e n t ?
/

V. R I V E R S :  ' T h a t  v/as the i n t e n t  and v/e w i l l  ma k e  a  c o r r e c t i o n  at 
the n e x t  r e c e s s  on t h a t  so just ke e p  in m i n d  that it is the i n­
ten t  of the C o m m i t t e e  th a t  it s h a l l  read, "the l e g i s l a t u r e  in 
j o i n t  s e s s i o n "  there.

P R E S I D E N T  EGAN: Are t h e r e  q u e s t i o n s ?  Mr. J o h n s o n .
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V. R I V E R S : S p e a k i n g  yet, w i t h o u t  a  m o t i o n  on the floor, for the 
C o m m i t t e e ,  the C o m m i t t e e  d e c i d e d  a f t e r  the d i s c u s s i o n  in the 
j u d i c i a l  a r t i c l e  in w h i c h  the c o n f i r m a t i o n  w a s  b y  j o int session 
t h a t  w e  would, as a C o m m i t t e e  group, g o  a l o n g  u n a n i m o u s l y  with 
t h e  a p p r o v a l  of c o n f i r m a t i o n s  b y  j o i n t  s e s s i o n s  o f  the legisla­
ture, so I w i l l  m o v e  and a s k  u n a n i m o u s  c o n s e n t  th a t  this group 
e x p r e s s  as a p o l i c y  the i n t e n t  t h a t  a p p r o v a l  of a p p o i n t m e n t s  
s h a l l  b e  c o n f i r m e d  b y  l e g i s l a t u r e s  in j o i n t  s e s s i o n  and that we 
w i l l  c o r r e c t  our p r o p o s a l s  to c o n f o r m  to t h a t  p o l i c y .

RILEY: I' l l  s e c o n d  t h e  m o t i o n .

P R E S I D E N T  EGAN: Mr. R i v e r s  moves, Mr. R i l e y  s e c o n d s  the motion,,
Mr. V i c t o r  R i v e r s .

>1
V. R I V E R S :  I ' l l  s p e a k  b r i e f l y  on th i s  m o t i o n .  I m i g h t  Just say?
t h a t  the p o l i c y  o f  c o n f i r m a t i o n  by  b o t h  h o u s e s  in j o i n t  session | 
is the p r e s e n t  m e t h o d  b y  w h i c h  we n o w  c o n f i r m  a p p o i n t e e s  to the 
v a r i o u s  T e r r i t o r i a l  p o s i t i o n s .  It h a s  b e e n  u s e d  f o r  a number 
years.

P R E S I D E N T  E G AN: Mr. H e l l e n t h a l .  " j.V
H E L L E N T H A L :  Mr. P r e s i d e n t ,  t h i s  o n l y  a p p l i e s  to c a s e s  where -I
p r o v i s i o n  is n o w  m a d e  f o r  c o n f i r m a t i o n  b y  the h o u s e  o r  the 
senate, p e r i o d .  I t  d o e s  n o t  a p p l y  t o  all o f f i c e r s .  ] \

v

V. R I V E R S :  It d o e s  n o t  a p p l y  t o  a l l  o f f i c e r s .  T h e r e  is a
p a r a g r a p h  in h e r e  th a t  I m i g h t  c a l l  y o u r  a t t e n t i o n  to. That is 
S e c t i o n  18, w h e r e  the g o v e r n o r  f i l l s  v a c a n c i e s .  N o w  we don't - 
k n o w  but w h a t  s o m e t i m e  t h e r e  m a y  c o m e  up a l a w  w h i c h  the legis - 0  
lat u r e  e n a c t s  t h a t  in the m a t t e r  of f i l l i n g  v a c a n c i e s  they may 
be o r  m a y  not be r e q u i r e d  to be c o n f i r m e d  by e i t h e r  o r  both 
houses, so it w a s  our i n t e n t  in t h a t  c a s e  on line 13 w h e r e  it $
says, " . . . b y  the g o v e r n o r  w i t h  t h e  a d v i c e  and c o n s e n t  of the *1
s e n a t e  o r . . . " .  We  w e r e  g o i n g  t o  s t r i k e  "of the s e n a t e  or" and *
" w i t h  the a d v i c e  and c o n s e n t  of e i t h e r  h o u s e " . T h a t  w o u l d  be 
the o n l y  e x c e p t i o n  w h e r e  t h e r e  is a  p o s s i b i l i t y  th a t  the law -.3
w o u l d  be e n a c t e d  p r o v i d i n g  a p p r o v a l  b y  o n e  house, it's a matter 
of  f i l l i n g  v a c a n c i e s .

H E L L E N T H A L :  Q u e s t i o n .  Do y o u  r e a l i z e  we  h a v e  set up the
a r t i c l e  o n  the c o m p o s i t i o n  o^ t h e  a d v i s o r y  b o a r d  on districting 
and t h o s e  p e o p l e  are a p p o i n t e d  b y  the g o v e r n o r .  N o w  is it the .... 
I n t e n t i o n  that t h e r e  be l a n g u a g e  s u p e r i m p o s e d  there, by  and 

< w i t h  the c o n s e n t  o f  t h e  j o i n t  h o u s e s  a s s e m b l e d ,  o r  is this >
yt \ o n l y  to a p p l y  w h e r e  in the p r e s e n t  l a n g u a g e  the c o n s e n t  of one

or t h e  o t h e r  b o d y  is r e q u i r e d ?

^  V. R I V E R S :  Yes, t h a t  is t h e  intent. It r e a d s  this way: "The
g o v e r n o r  m a y  f i l l  any v a c a n c y  o c c u r r i n g  in a n y  o f f i c e  du r i n g  a



r e c e s s  of the l e g i s l a t u r e ,  a p p o in tm e n t  to w h i c h  is made by  the 
g o v e r o o i * " T O  t h e  a d v ic e  and c o n s e n t  o f . . . "  We w o u ltf h a v e  . i t  
"of e i t h e r  h o u s e  o f  t h e  l e g i s l a t u r e " .

H E L L E N T H A L :  T h e n  it w o u l d  n o t  a p p l y  to t h e  r e d i s t r i c t l n g
b o a r d ?

V. R I V E R S :  It w o u l d  n o t  a p p ly  to the r e d i s t r i c t l n g  board.

P R E S I D E N T  E G AN: Mr. J o h n s o n .

J O H N S O N :  Well, I p e r c e i v e  it is a little bit u s e l e s s  f o r  me to
a r g u e  t h i s  p o i n t  t o o  much. How e v e r ,  I am c o n v i n c e d  th a t  we are 
b e i n g  s l i g h t l y  p a r a d o x i c a l  b e c a u s e  we h a v e  a l r e a d y  d e c l a r e d  
o u r s e l v e s  f i r m l y  in f a v o r  o f  a b i c a m e r a l  l e g i s l a t u r e  and yet in 
the l e g i s l a t i v e  a r t i c l e  we d i l u t e d  t h a t  by s a y i n g  t h a t  v e t o e s  
of t h e  g o v e r n o r  s h a l l  b e  a c t e d  on in j o int s e s s i o n  i n s t e a d  o f  
b y  e a c h  h o u s e  s e p a r a t e l y .  N o w  w h e n  t h i s  e x e c u t i v e  a r t i c l e  f i r s t  
c a m e  out it c o n t a i n e d  a l m o s t  u n i f o r m l y  the p r o v i s i o n  t h a t  
a p p o i n t m e n t s  w e r e  t o  be m a d e  by the g o v e r n o r  w i t h  t h e  a d v i c e  
and c o n s e n t  of the senate, s o m e t h i n g  that o c c u r r e d  to  m e  as b e ­
ing  e x t r e m e l y  good. I b e l i e v e  f i r m l y  that we s h o u l d  h a v e  a 
s t r o n g  e x e c u t i v e  a n d  t h e r e  h a s  b e e n  a g r e a t  d e a l  o f  a r g u m e n t  
a r o u n d  h e r e  a b o u t  exp e n s e .  If u n d e r  t h i s  a r t i c l e  t h e  g o v e r n o r  
c a n  c a l l  the s e n a t e  back: in t o  session, t h e r e  is no r e a s o n  w h y  
a p p o i n t m e n t s  c o u l d n ' t  b e  a c t e d  u p o n  w h e n  h e  did so. H o w e v e r ,  
n o w  if a p p o i n t m e n t s  are to b e  a c t e d  on  In that m a n n e r ,  he m u s t  
c a l l  t o g e t h e r  b o t h  h o u s e s  o f  the l e g i s l a t u r e  a n d  h a v e  t h e m  in 
j o int session, and I d i s a g r e e  t h a t  the a p p o r t i o n m e n t  b o a r d  o r  
r e d i s t r i c t l n g  b o a r d , o r  w h a t e v e r  y o u  c a l l  it, w o u l d  n o t  be  c o v e r­
ed b y  t h i s  l a n g u a g e  b e c a u s e ,  as I u n d e r s t a n d  it, w e  are n o w  
a d o p t i n g  a g e n e r a l  p o l i c y  to c o v e r  a l l  a p p o i n t m e n t s  in the 
f u t u r e  o r  p r e s e n t ,  and i f  w e  do that, then it w i l l  c e r t a i n l y  
c o v e r  the m a t t e r  t h a t  Mr. H e l l e n t h a l  rais e d .  At  l e a s t  I c a n ' t  
see w h y  t h a t  s h o u l d  be e x c e p t e d  f r o m  the g e n e r a l  p r o v i s i o n s .
I am c e r t a i n l y  a g a i n s t  t h i s  type of a m e n d m e n t .  I a m  a g a i n s t  
this ty p e  o f  p r o c e d u r e .  I t h o u g h t  we w e r e  p r o c e e d i n g  a l o n g  the 
line of u l t i m a t e l y  a d o p t i n g  a c o n s t i t u t i o n  t h a t  we w o u l d  ha v e  
no t r o u b l e  in s e l l i n g  t o  the C o n g r e s s  of t h e  U n i t e d  S t a t e s  and 
n o w  I am n o t  so sure.

P R E S I D E N T  E G AN: Mr. B arr.

B ARR: Mr. P r e s i d e n t ,  I a g r e e  w i t h  Mr. J o h n s o n  t h a t  th i s  is a
p a r a d o x i c a l  s i t u a t i o n ;  h o w e v e r ,  h a v i n g  seen t h i s  b o d y  c h a n g e  
its m i n d  s e v e r a l  times, I ' l l  say t h e y  are at l e ast c o n s i s t e n t  
in c h a n g i n g  t h e i r  minds. I am n o t  in f a v o r  of t h i s  b e c a u s e  I 
a m  in f a v o r  of. a b i c a m e r a l  l e g i s l a t u r e .  I t  Is t r u e  t h a t  a 
joint s e s s i o n  h a s  b e e n  o u r  m e t h o d  of c o n f i r m i n g  a p p o i n t m e n t s ,  
but I h a v e  n e v e r  a g r e e d  w i t h  it b e c a u s e  I h a v e  b e e n  there, seen
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vj V C 0°PER: M r * P r e s i d e n t .  Mr. H e l l e n t h a l  a s k e d  the C o m m i t t e e
\ V C h a i r m a n  a q u e s t i o n  th a c  if c e r t a i n  b o a r d s  o r  c o m m i s s i o n s  were

e x c l u d e d .  T h e  a n s w e r  w a s  g i v e n  as yes, but in S e c t i o n  18 it 
says, "The g o v e r n o r  m a y  f i l l  a n y  v a c a n c y  o c c u r r i n g  ln any 
o f f i c e  d u r i n g  a r e c e s s  of the l e g i s l a t u r e . . . " ,  a n d  Mr. H e l l e n­
t h a l  p o i n t e d  out that the b o a r d  of a p p o r t i o n m e n t ,  t h e r e  m i g h t  
be a v a c a n c y  o c c u r  a n d  b e f o r e  the g o v e r n o r  c o u l d  ha v e  a m a n  
s e a t e d  o n  t h a t  b o a r d  t h a t  c o u l d  act w i t h  a n y  l e g a l i t y  w h a t s o­
ever, b o t h  h o u s e s  w o u l d  h a v e  to be c o n v e n e d  to c o n f i r m  his 
a p p o i n t m e n t .  N o w  y o u  h a v e  a L e g i s l a t i v e  C o u n c i l  and it is my 
t h i n k i n g  t h a t  if the s e n a t e  w e r e  to c o n f i r m  at l e ast some of 
t h e s e  m i n o r  b o a r d  mem b e r s ,  the L e g i s l a t i v e  C o u n c i l  c o u l d  p o l l  
th e  s e n a t e  w i t h o u t  e v e n  h a v i n g  to c o n v e n e  them. C e r t a i n l y  
y o u  do n o t  w a n t  t o  h a v e  t o  fly 6 0  m e m b e r s  to the s tate l e g i s­
la t u r e  t o  J u n e a u  to a p p o i n t  a m e m b e r  to the b o a r d  of 
r e a p p o r t i o n m e n t .

i

' P R E S I D E N T  E G A N :  Mr. F i s c h e r .

V. F I S C H E R :  Mr. P r e s i d e n t ,  the w a y  I r e a d  S e c t i o n  18, it says,
" T h e  g o v e r n o r  m a y  f i l l  any v a c a n c y  o c c u r r i n g  in a n y  o f f i c e  dur- 

•: i n g  a r e c e s s  of t h e  l e g i s l a t u r e ,  a p p o i n t m e n t  to w h i c h  is m a d e
b y  the g o v e r n o r  w i t h  the a d v i c e  and c o n s e n t  of  t h e  se n a t e  o r  

j of the l e g i s l a t u r e  in j o i n t  m e e t i n g . "  T h i s  r e f e r s  to ve r y
s p e c i f i c  a p p o i n t m e n t s ,  not to just a n y  o l d  board, and so I don't 
f o l l o w  t h a t  a r g u m e n t  a t  all.

i

+K P R E S I D E N T  E G A N :  Mrs. N o r d a l e .

N O R D A L E :  Mr. P r e s i d e n t ,  y o u  n o t i c e  that the n o n p a r t i s a n  b o a r d
of r e a p p o r t i o n m e n t  d o e s  n o t  r e q u i r e  c o n f i r m a t i o n .

C O O P E R :  I k n o w  that, but Mr. P r e s i d e n t ,  m i g h t  I h a v e  the f l o o r
on a  p o i n t  o f  p e r s o n a l  p r i v i l e g e ?

P R E S I D E N T  E G AN: I f  t h e r e  is no o b j e c t i o n ,  Mr. Cooper, y o u  may
h a v e  the f l o o r  on a p o i n t  o f  p e r s o n a l  p r i v i l e g e .

jr (Mr. C o o p e r  t h e n  s p o k e  on a  p o i n t  o f  p e r s o n a l  p r i v i l e g e . )

C  P R E S I D E N T  E GAN: Mr. B a rr.

B A R R :  Mr. P r e s i d e n t .  Mr. C o c p e r  a n d  1 7 5 , 0 0 0  o t h e r  p e o p l e  have
a p e r f e c t  r i g h t  to be c o n f u s e d ,  I b e l i e v e .  It w a s  the intent of 
the C o m m i t t e e  to e x c l u d e  t h o s e  a p p o i n t m e n t s  w h i c h  did not ha v e

A t o  b e  c o n f i r m e d  b y  the l e g i s l a t u r e ,  b u t  a c c o r d i n g  to t h e  c o n­
s t r u c t i o n  of th i s  s e n t e n c e ,  it is a l i t t l e  c o n f u s i n g .  I w o u l d

v like to ca.i.1 it to  the a t t e n t i o n  of the S t y l e  and D r a f t i n g
C o m m i t t e e  and I t h i n k  t h e y  c o u l d  t a k e  c a r e  of that.

\V Ca

P R E S I D E N T  EGAN: Mr. H e l l e n t h a l .



H E L L E N T H A L :  Mr. P r e s i d e n t ,  I thinlc th a t  it is clear, but
p r o b a b l y  n o t  as c l e a r  as it c o u l d  be. I k n o w  of two s u g g e s t i o n s  
W h i c h  w i l l  c l a r i f y  it b e y o n d  a n y  q u e s t i o n .  The t h i n g  should 
jjead like this: "The g o v e r n o r  may f i l l  any v a c a n c y  o c c u r r i n g
ita an office, a p p o i n t m e n t  to w h i c h  is m a d e  b y  t h e  g o v e r n o r  w i t h  
t h e  a d v i c e  and c o n s e n t  of the s e n a t e  o r  of the l e g i s l a t u r e  in 
jo int m e e t i n g  d u r i n g  a r e c e s s  of the l e g i s l a t u r e . "  N o w  if y o u  
p u t  the w o r d  "an" in i n s t e a d  of  "any", I t h i n k  Mr. C o o p e r ’s 
o b j e c t i o n s  w i l l  be m e t  and it w i l l  be c learer,

P R E S I D E N T  EGAN: W i l l  the C h i e f  C l e r k  p l e a s e  r e a d  the p r o p o s e d
ame n d m e n t ,  or the p r o p o s e d  motion.

C H I E F  CLERK: Mr. R i v e r s  m o v e d  and a s k e d  u n a n i m o u s  c o n s e n t  t h a t
" T h e  g r o u p  e x p r e s s  as a p o l i c y  the in t e n t  t h a t  a p p r o v a l  of 
a p p o i n t m e n t s  s h a l l  be  c o n f i r m e d  b y  the l e g i s l a t u r e  in Joint 
s e s s i o n  and we w i l l  c o r r e c t  t h i s  p r o p o s a l  t o  c o n f o r m  w i t h  the 
p o l i c y . "  T h a t  w a s  t h e  m o t i o n .

P R E S I D E N T  EGAN: Mr. V i c t o r  R i v ers.

V. RIVERS: Mr. P r e s i d e n t ,  a f t e r  h e a r i n g  the a r g u m e n t s ,  it m a y
b e  t h a t  some of the d e l e g a t e s  f e e l  it Is just t o o  b r o a d  a 
h a n d l i n g  o f  th i s  s u b j e c t  and t h e y  m a y  d e s i r e  to h a n d l e  it i n­
di v i d u a l l y .  I m i g h t  say, t h a t  in all f a i r n e s s  t o  a l l  del e g a t e s ,
I fe e l  that if the t h o u g h t  of the b o d y  is th a t  it is too b r o a d
a n  a p p r o a c h  of p o l icy, t h e n  it sho u l d  b e  v o t e d  do w n  and vi e h a n d l e
t h i s  i n d i v i d u a l l y .  I was t r y i n g  to e x p e d i t e  the m a t t e r  b y  m a k ­
in g  th i s  m o t ion, not to e x c l u d e  a n y o n e  f r o m  a f a i r  c h a n c e  to be 
h e a r d  on :-ach point.

P R E S I D E N T  EGAN: Mr. V i c t o r  Rivers.

V. RIVERS: I m o v e  and a s k  to w i t h d r a w  the motion, Mr. P r e s i d e n t .

P R E S I D E N T  EGAN: Mr. V i c t o r  R i v e r s  has a s k e d  u n a n i m o u s  c o n s e n t
t o  w i t h d r a w  his p r o p o s e d  motion.

R. R I V E R S : I object.

P R E S I D E N T  EGAN: Mr. R a l p h  R i v e r s  objects.

R. R I V ERS: The b a s i s  of my o b j e c t i o n  is t h a t  t h i s  is a f u n d a -  
m e n t a l  p r o p o s i t i o n .  We are n o t  g o i n g  to do  it two o r  t h ree 
d i f f e r e n t  w a y s  t h r o u g h o u t  the c o n s t i t u t i o n .  If we d e c i d e  r i g h t  
n o w  w h i c h  w a y  vie w i l l  m a k e  a l l  the a r t i c l e s  c o nform. We ' v e  g o t  
it s q u a r e l y  b e f o r e  u s  w h i c h  w a y  w e  w a n t  to p u r sue. I t h i n k  we 
just h a s h e d  it for 2 0  m i n u t e s ,  w e ' v e  a l m o s t  a r r i v e d  at s o m e­
thing, let's vo t e  o n  this.
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H U R L E Y :  Mr. Pre s i d e n t ,  I w o u l d  like to a s k  for the pur p o s e ,  at
l e a s t  for m y  c l a r i f i c a t i o n ,  a question.

P R E S I D E N T  EGAN: If t h e r e  is no obj e c t i o n ,  Mr. H u r l e y ,  y o u  m a y
a s k  y o u r  question.

H U R L E Y :  Is it the i n t e n t  of the C o m m i t t e e  that i n t e r i m  a p p o i n t­
me n t s  be a p p r o v e d  by  e i t h e r  h o u s e  of the l e g i s l a t u r e  or b o t h  
h o u s e s  of the l e g i s l a t u r e ?

The "ayes" have it and the motion has been adopted. Mr. Hurley.

a p p o i n t m e n t s  c o u l d  be m a d e  u n d e r  this c l a u s e  by the g o v e r n o r  
* s u b j e c t  to b e i n g  f i l l e d  in the m a n n e r  p r o v i d e d  b y  the c 3titu-

V  t i o n  w h i c h  we u n d e r s t o o d  w o u l d  be b y  joint s e s s i o n  of the
.v l e g i s l a t u r e .

• j

H U R L E Y :  I g u e s s  I d i d n ' t  m a k e  m y  point. If t h e r e  is a v a c a n c y
in any a p p o i n t i v e  o f f i c e  and the g o v e r n o r  a p p o i n t s  s o m e o n e  else 
t o  f i l l  it and the l e g i s l a t u r e  is not at t h a t  t i m e  in session,
w i l l  it be n e c e s s a r y  for th a t  l e g i s l a t u r e  t o  r e c o n v e n e  and
a p p r o v e  the a p p o i n t m e n t ?

V. RIVERS: No, t h a t  was not the intent. W e  are r e f e r r i n g  to
r e c e s s  or i n t e r i m  a p p o i n t m e n t s .  H e  m a y  a p p o i n t  u n d e r  this 
c l a u s e  w i t h o u t  c a l l i n g  the l e g i s l a t u r e  and th e y  w i l l  fill it 
u n t i l  the l e g i s l a t u r e  meets, and then the p o l i c y  w o u l d  be to 
c o n f i r m  t h e m  in joint s e s s i o n  of b o t h  houses. Is th a t  clear?

H U R L E Y :  Yes.

P R E S I D E N T  EGAN: Are t h e r e  a m e n d m e n t s  to S e c t i o n  13? Mr. White.

W H I T E :  I ha v e  a q u e s t i o n  of the Chairman, Mr. Pre s i d e n t ,  regard­
i n g  S e c t i o n s  11 and 12, just to m a k e  sure I u n d e r s t a n d  it. Do 
I a s s u m e  f r o m  t h e s e  two s e c t i o n s  that it is not n e c e s s a r y  nor 
d e s i r a b l e  to d e c l a r e  m a r t i a l  law ln e v e r y  e v e n t  w h e n  the g o v e r­
n o r  m i g h t  w i s h  to c a l l  out the a r m e d  f o r c e s  of the state?

P R E S I D E N T  EGAN: Mr. V i c t o r  R i v e r s .

V. RIVERS: As w a s  p o i n t e d  o u t  y e s t e r d a y ,  the d e c l a r a t i o n  of
m a r t i a l  l a w  p u t s  e v e r y t h i n g  u n d e r  the m i l i t a r y  and stops all the 
a c t i o n  of c i v i l  l a w m a k i n g  and l e g i s l a t i n g  bodies, and we felt 
t h a t  the i n t e n t i o n  h e r e  w a s  t h a t  o n l y  in c a s e s  o f  I n v a s i o n  or 
r e b e l l i o n  or  i m m i n e n t  d a n g e r  thereof, w o u l d  he d e c l a r e  martial 
lav;. Ho w e v e r ,  if y o u  h a v e  an e m e r g e n c y  s u c h  as w a s  mentioned

V. RIVERS: It w a s  the i n t e n t  of the C o m m i t t e e  t h a t  i n t e r i m

P R E S I D E N T  EGAN: Mr. V i c t o r  R i v e r s



r e q u e s t  f o r  the a d o p t i o n  of t h i s  p r o p o s e d  a m e n d m e n t ?  Mr.
V i c t o r  R i v e r s .

V. RIVERS: I will n o w  a s k  to w i t h d r a w  the p r o p o s e d  a m e n d m e n t
b e c a u s e  t h e r e  is g o i n g  to be one t h e r e  that w i l l  c o v e r  it in 
a m a n n e r  a c c e p t a b l e , I a m  sure, to a l l  of us.

P R E S I D E N T  EGAN: Mr. V i c t o r  R i v e r s  a s k s  u n a n i m o u s  c o n s e n t  to
w i t h d r a w  the p r o p o s e d  a m e n d m e n t .  If t h e r e  is n o  o b j e c t i o n  it 
is so or d e r e d .  Mr. V i c t o r  Fis c h e r .

V. FISCHER: I h a v e  a n  a m e n d m e n t  on t h e  d e s k  w h i c h  has b e e n
t h e r e  s i nce b e f o r e  the r e c e s s .  I w o u l d  li k e  it read.

P R E S I D E N T  EGAN: T h e  C h i e f  C l e r k  will p l e a s e  r e a d  t h e  p r o p o s e d
a m e n d m e n t  o f f e r e d  b y  Mr. F i s c h e r .

C H I E F  CLERK: " S t r i k e  S e c t i o n  18." — ^
V. F ISCHER: I so m o ve. \  l O  yT ~ )

*' I*' > cy { ' /  c
HER M A N N :  I s e c o n d  the m o t i o n .  v ^

P R E S I D E N T  EGAN: Mr. F i s c h e r  mov e s ,  Mrs. H e r m a n n  s e c o n d s  the
m o t i o n  th a t  S e c t i o n  1 3  be s t r i c k e n ,  be d e l e t e d  f r o m  the p r o­
p o s a l  .

V. FISCHER: Mr. P r e s i d e n t ,  a l l  I w o u l d  l i k e  t o  s a y  is t h a t  we
p r e s e n t l y  h a v e  a lav; to t h i s  e f f e c t  o n  our s t a t u t e  books. It 
w a s  e n a c t e d  by the l a s t  s e s s i o n  of t h e  l e g i s l a t u r e .  I d o  not 
see w h y  we m u s t  e n a c t  t h i n g s  li k e  t h i s  w h i c h  we h a v e  in o u r  
r e g u l a r  e n a c t m e n t s  of t h e  l e g i s l a t u r e ,  w h y  we m u s t  i n c l u d e  t h e m  
i n  t h e  c o n s t i t u t i o n .  I t h i n k  the d i s c u s s i o n  h e r e  h a s  s h o w n  the
d i f f i c u l t i e s  a n d  p r o b l e m s  t h a t  m a y  a r i s e  out o f  b r i n g i n g  in
t h i s  k i n d  of d e t a i l e d  p r o c e d u r e .  I t h i n k  t h a t  the s u b j e c t  
c a n  be v e r y  a d e q u a t e l y  c o v e r e d  b y  l e g i s l a t i o n .

P R E S I D E N T  EGAN: Is t h e r e  f u r t h e r  d i s c u s s i o n ?  Mrs. Nordale.

N O RDALE: I f a v o r  l e a v i n g  it in. A n y  act of t h e  l e g i s l a t u r e
c a n  be r e m o v e d  by the s u c c e e d i n g  l e g i s l a t u r e .  We a r e  s e t t i n g  
u p  a s t r o n g  e x e c u t i v e  a n d  we a r e  r e q u i r i n g  th a t  m o s t  a p p o i n t­
m e n t s  be c o n f i r m e d  in some m a n n e r  or other. In the c o n s t i t u­
t i o n  it is b y  Joint s e ssion. T h e r e  m a y  be m a n y  l a w s  s e t t i n g  
u p  o t h e r  p o s i t i o n s  w h i c h  w i l l  r e q u i r e  o n l y  c o n f i r m a t i o n  b y  o n l y  
o n e  h o u s e  o r  the other. But n o n e t h e l e s s ,  I t h i n k  t h a t  t h e  
p e o p l e  h a v e  a r i ght t o  e x p e c t  t h e  g o v e r n o r  w i l l  su b m i t  h i s  
a p p o i n t m e n t s  to  the l e g i s l a t u r e  f o r  c o n f i r m a t i o n  w h e n  t h a t  is 
p a r t  of t h e  c o n s t i t u t i o n .  T h i s  is n o t  w i t h o u t  p r e c e d e n t  m a y  I 
say. The N e w  J e r s e y  C o n s t i t u t i o n  w h i c h  is r e p u t e d  t o  be v e r y  
s h ort a n d  c o n c i s e  a n d  c o n t a i n s  a l m o s t  the I d e n t i c a l  l a n g u a g e .

( ■ a  ' }

P R E S I D E N T  EGAN: Mr. V i c t o r  R i v e r s .



•if. RIVERS: I wi l l  say a f e w  w o r d s  a l o n g  the sa m e  line, that
t h i s  is one of the e s s e n t i a l  p o w e r s  of the e x e c u t i v e  that we 
felt s h o u l d  be i n c l u d e d  in the c o n s t i t u t i o n  a n d  we feel, as 
D e l e g a t e  N o r d a l e  has stated, that w h i l e  a n  act c o u l d  be p a s s e d  
it m i g h t  be c h a n g e d  a n d  a l t e r e d  m a t e r i a l l y  t h r o u g h  the years, 
a n d  that the g o v e r n o r  w i t h  a d i f f e r e n t  c o m p o s i t i o n  of the l e g­
is l a t u r e  f r o m  t i m e  to t i m e  m i g h t  be f a c e d  w i t h  d i f f i c u l t  p r o b­
lems of m a k i n g  i n t e r i m  a p p o i n t m e n t s .  It s e e m s  to  u s  in the 
C o m m i t t e e ,  e s s e n t i a l  t h a t  we p r o v i d e  the p o w e r  f o r  m a k i n g  i n­
t e r i m  a p p o i n t m e n t s  w h e n  the l e g i s l a t u r e  w a s  n o t  in s e s s i o n  a n d  
a l s o  p r o v i d e  t h a t  the g o v e r n o r  c o u l d  not m a k e  i n t e r i m  a p p o i n t­
men t s ,  ju m p  t h e  t i m e  the l e g i s l a t u r e  was in s e s s i o n  a n d  th e n  
m a k e  a n o t h e r  i n t e r i m  a p p o i n t m e n t  of t h e  s a m e  man. T h i s  does 1 
ta k e  care of that sit u a t i o n .

P R E S I D E N T  EGAN: Mrs. Hermann.

HERMANN: Mr. Pre s i d e n t ,  we are, a p p a r e n t l y ,  a l l  o f  the o p i n i o n
th a t  we s h o u l d  h a v e  a s t r o n g  e x e c u t i v e  a n d  we h a v e  t h e r e f o r e  
g i v e n  to the g o v e r n o r  the p o w e r  of  a p p o i n t m e n t  not o n l y  of the 
b o a r d s  but of all of h i s  o f f i c e r s  of p r i n c i p a l  d e p a r t m e n t s  a n d  
m i n o r  d e p a r t m e n t s .  I t h i n k  the m e r e  s t a t e m e n t  th a t  th i s  is the 
l a w  that we h a v e  a t  the p r e s e n t  t i m e  is s u f f i c i e n t  to  d e s c r i b e  
it as a s t a t u t o r y  m e a s u r e  a n d  as a s t a t u t o r y  m e a s u r e  it does 
n o t  b e l o n g  in the c o n s t i t u t i o n .  A n y  a t t e m p t  t o  put i n t o  the 
c o n s t i t u t i o n ,  a lav;, a n  a c t u a l  s t a t u t e  t h a t  is a l r e a d y  in 
effect, c a n  o n l y  be c o n s t r u e d  to m e a n  th a t  we a r e  s u b s t i t u t i n g  
s t a t u t o r y  l a w  for f u n d a m e n t a l  lav;, w h i c h  is w h a t  t h e  c o n s t i t u­
ti o n  s h o u l d  co n t a i n .  T h a t  is w h y  I s e c o n d e d  the m o t i o n .

P R E S I D E N T  EGAN: T h e  q u e s t i o n  is, "Shall the p r o p o s e d  a m e n d m e n t ,
d e l e t i n g  S e c t i o n  18 f r o m  C o m m i t t e e  P r o p o s a l  No. 10/a, be 
a d o p t e d  b y  the C o n v e n t i o n ? "  All t h o s e  in f a v o r  of the a d o p t i o n  
of the p r o p o s e d  a m e n d m e n t  w i l l  s i g n i f y  b y  s a y i n g  "aye", all 
o p p o s e d  b y  s a y i n g  "no". T h e  "ayes" ha v e  it a n d  the p r o p o s e d  
a m e n d m e n t  is o r d e r e d  a d o p t e d .  A r e  t h e r e  o t h e r  a m e n d m e n t s ?  Mr. 
Taylor.

TAYLOR: I w o u l d  like to o f f e r  a n  a m e n d m e n t  to S e c t i o n  lS.

P R E S I D E N T  EGAN: It has b e e n  del e t e d ,  Mr. T a y l o r .

TAYLOR: I w i l l  w i t h d r a w .

P R E S I D E N T  EGAN: Are t h e r e  a m e n d m e n t s  to S e c t i o n  1 of C o m m i t t e e
P r o p o s a l  No. 10/a? Mrs. Nor d a l e .

NORDALE: Mr. Pre s i d e n t ,  do I u n d e r s t a n d  th a t  that last
a m e n d m e n t  d e l e t e d  the e n t i r e  s e c t i o n ?  T h e n  the g o v e r n o r  h a s  
n o  a u t h o r i t y  to  m a k e  i n t e r i m  a p p o i n t m e n t s  at all, is that 
co rrect?

P R E S I D E N T  EGAN: U n l e s s  it is c o v e r e d  b y  s t a t u t o r y  law, Mrs.
N o r d a l e .
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T h e  a c t i o n  of the C o n v e n t i o n  d e l e t e d  S e c t i o n  18, that la 
c o r r e c t .
.T

NORDALE: I just w a n t e d  to be c l e a r  o n  that.

P R E S I D E N T  EGAN: Mr. Sundb o r g .

S UNDBORG: W i t h  r e s p e c t  to S e c t i o n  1 7 , l i n e s  4 a n d  5> h o w  do
t h e y  r e a d  a c c o r d i n g  to o u r  C h i e f  C l e r k ?  D i d  we, ln o t h e r  
words, a m e n d  that b y  p r o v i d i n g  w i t h  the a d v i c e  a n d  c o n sent of 
the l e g i s l a t u r e  in j o int d’ess i o n ?

C H I E F  CLERK: T h a t  m o t i o n  the o t h e r  d a y  t h a t  w a s  a d o p t e d  changes
that a u t o m a t i c a l l y .

SUNDBORG: Is It the u n d e r s t a n d i n g  of the C h a i r m a n  o f  the E n g ross
merit a n d  E n r o l l m e n t  C o m m i t t e e  that t h a t  w i l l  be done in e a c h  
p l a c e  w h e r e  t h e r e  is a m e n t i o n  of a d v i c e  a n d  c o n s e n t  of one of 
the h o u s e s ?

S W E E N E Y :  I h a v e  b e e n  m a k i n g  m y  c o r r e c t i o n s  in i n k  w h e n  t h e y
h a v e  b e e n  ad o p t e d ,  a n d  t h e  o n e  we w e r e  t a l k i n g  a b o u t  this m o r n­
ing  a n d  a l s o  a c o u p l e  o f  i t e m s  in S e c t i o n  18. w h e r e  w e  a d d e d  
i n  "the l e g i s l a t u r e  m e e t i n g  i n  j o i n t  s e s s i o n  ; we t a l k e d  a b o u t  
t h o s e  a n d  I put t h e m  d o w n  ju s t  as q u e s t i o n  marks, a n d  so m y  
u n d e r s t a n d i n g  is t h e r e  h a s  b e e n  no c h a n g e  m a d e  In 17 exc e p t  
th i s  a d d i t i o n  o f  " c i t i z e n s  o f  the U n i t e d  S t a t e s  and in l i n e  4. 
N o w  t h e  j o u r n a l  can s h o w  d i f f e r e n t .

C H I E F  CLERK: No, it do e s  not.

SUNDBORG: W e  a d o p t e d  a m o t i o n  b y  Mr. V i c t o r  R i v e r s  s a y i n g
t h a t  it is our i n t e n t i o n  to h a v e  that l a n g u a g e  cha n g e d ,  b u t  I 
b e l i e v e  we h a v e  to d o  it s p e c i f i c a l l y ,  d o n ' t  we, Mr. R i v e r s ?

V. RIVERS: In t h i s  p r o p o s a l  it was the i n t e n t i o n  that w h e r e
we m e n t i o n e d  " c o n f i r m a t i o n "  a n d  "advice a n d  c o n sent o f  the 
s e n a t e "  that the w o r d s  be c h a n g e d  t o  " l e g i s l a t u r e  in joint 
s e s s i o n " ,  in t h i s  P r o p o s a l  No. 10/a.

S U N D B O R G :  Is t h a t  s u f f i c i e n t  to c a r r y  the l a n g u a g e  r i ght into
th e  p r o p o s a l  in the v i e w  of the C h a i r m a n  of the E n g r o s s m e n t  a n d  
E n r o l l m e n t  C o m m i t t e e ?  W o u l d  y o’i w r i t e  th a t  in, In v i e w  of the 
a c t i o n  that we t o o k  o n  Mr. Rivers' m o t i o n ?

SWEENEY: N o t  u n l e s s  the b o d y  a d o p t e d  it. It w a s  m y  u n d e r­
s t a n d i n g  t h a t  it was not a d o p t e d  b y  the body.

C H I E F  CLERK: Do  y o u  want me t o  r e a d  t h e  m o t i o n  th a t  was a d o p t e d
o n  S a t u r d a y ?

PRESIDENT EGAN: Please.
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SECTION 17 .  WHEREVER A BOARD OF COMMISSION IS  AT THE HEAD 
OF A PR INC IPAL  DEPARTMENT OR OF A REGULATORY OR Q U A S I - JU D IC IA L  
BODY, THE MEMBERS THEREOF SHALL BE NOMINATED AND APPOINTED BY 
THE GOVERNOR, WITH THE ADVICE AND CONSENT OF THE SENATE, AND MAY 
BE REMOVED IN THE MANNER PROVIDED BY LAW. SUCH A BOARD OR 
COMMISSION MAY APPOINT A PR INC IPAL  EXECUTIVE OFFICER WHEN 
AUTHORIZED BY LAW, BUT THE APPOINTMENT SHALL BE SUBJECT TO THE 
APPROVAL OF THE GOVERNOR.

SECTION 18 .  THE GOVERNOR MAY F I L L  ANY VACANCY OCCURRING IN 
ANY OF ~ICE DURING A RECESS OF THE LEG ISLATURE ,  APPOINTMENT TO 
WHICH I S  MADE BY THE GOVERNOR WITH THE ADVICE AND CONSENT OF THE 
SENATE OR OF THE LEGISLATURE IN JO INT  MEETING. AN APPOINTMENT 
SO MADE SHALL EXP IRE  AT THE END OF THE NEXT REGULAR SESS ION OF 
THE LEGISLATURE, UNLESS A SUCCESSOR SHALL BE SOONER APPOINTED
AND QUAL IF IED .  AFTER THE END OF THE SESSION NO AD INTERIM 
APPOINTMENT TO THE SAME OFF ICE SHALL BE MADE UNLESS THE GOVERNOR 
SHALL HAVE SUBMITTED TO THE SENATE A NOMINATION TO THE OFFICE 
DURING THE SESS ION AND THE SENATE SHALL HAVE ADJOURNED WITHOUT 
CONFIRMING OR REJECTING I T .  NO PERSON NOMINATED FOR ANY OFFICE 
SHALL BE E L IG IB LE  FOR AN AD INTERIM APPOINTMENT TO SUCH OFFICE 
I F  THE NOMINATION SHALL HAVE FAILED OF CONFIRMATION BY THE 
SENATE.
COMMITTEE PROPOSAL NO. 10 -  PAGE 8 
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CONSTITUTIONAL CONVENTION 
COMMITTEE PROPOSAL/11 
DECEMBER 1 5 ,  1 9 5 5  

REPORT OF THE COMMITTEE ON EXECUTIVE BRANCH 
HON. WILLIAM A. EGAN
PRES IDENT , ALASKA CONSTITUTIONAL CONVENTION 
DEAR MR. PRES IDENT :

THE COMMITTEE ON THE EXECUTIVE BRANCH PRESENTS FOR 
CONSIDERATION AND ADOPTION BY THE CONVENTION THE ATTACHED 
ORDINANCE ON THE F IR S T  ELECTION OF THE GOVERNOR AND THE 
SECRETARY OF STATE. A COMMENTARY EXPLAINING THE NEED FOR TH IS  
ORDINANCE I S  ALSO ATTACHED.

RESPECTFULLY SUBMITTED,
*■**

(PAGE) /PAGE NUMBER: 1 3 7
CONSTITUTIONAL CONVENTION 
COMMITTEE PROPOSAL/12  
Dtr! :i iMBER 1 5 ,  1 9 5 5  

REPORT OF THE COMMITTEE ON EXECUTIVE BRANCH 
HONORABLE WILLIAM A. EGAN
PRES IDENT ,  ALASKA CONSTITUTIONAL CONVENTION 
DEAR MR. PRESIDENT:

THE COMMITTEE ON THE EXECUTIVE BRANCH PRESENTS FOR 
CONSIDERATION AND ADOPTION BY THE CONVENTION THE ATTACHED 
ARTICLE ENTITLED GENERAL AND MISCELLANEOUS PROV IS IONS ;  ALTHOUGH 
THESE PROVIS IONS ARE OF PARTICULAR INTEREST TO TH IS  COMMITTEE, 
THEY WERE NOT INCLUDED IN THE PROPOSED ARTICLE ON THE EXECUTIVE 
BRANCH BECAUSE THEY HAVE APPLICATION ALSO TO THE OTHER BRANCHES 
OF GOVERNMENT.

A COMMENTARY I S  ALSO ATTACHED WHICH EXPLAINS THE PURPOSE OF 
EACH SECTION.

RESPECTFUL ' -----
VICTOR R T 
FRANK & ’
JOHN C
T H O M A

MAYN
* * *

C Q M M IT T F F  P R O P O R A I N O . 1 ?  -  P A R C  r?
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BOSWELL: I  w ith d r a w  my q u e s t io n .

P R E S I D E N T  EGAN: T h e  C o n v e n t i o n  w i l l  come to o r d e r .  Mr. McNees.

MCNEES: M a y  I c a l l  Mr. B o s w e l l ' s  a t t e n t i o n  t o  t h e  e x p l a n a t o r y
a r t i c l e  in o u r  c o m m e n t a r y  r e l a t i v e  t o  the s e c t i o n  on  i m p e a c h­
me n t  . I t h i n k  t h a t  w i l l  e x p l a i n  the s i t u a t i o n  a n d  g e t  us 
c o m p l e t e l y  a w a y  f r o m  a n y  c o n t r o v e r s y  at t h e  p r e s e n t  time.

P R E S I D E N T  EGAN: A r e  t h e r e  o t h e r  q u e s t i o n s  r e l a t i v e  to the r e­
port of the l e g i s l a t i v e  b r a n c h ?  Mr. V i c t o r  R i v e r s ,  as C h a i r m a n  
of t h e  E x e c u t i v e  C o m m i t t e e ,  w o u l d  y o u  l i k e  t o  g i v e  a s u m m a r y  
of y o u r  p a r t i c u l a r  p r o p o s a l ?

V. RIVERS: Yes, Mr. P r e s i d e n t ,  As I t h i n k  a l l  d e l e g a t e s  h a v e
heard, t h e  E x e c u t i v e  C o m m i t t e e  h a s  w o r k e d  o n  the t h e o r y  of the 
s t r o n g  e x e c u t i v e .  T h a t  w a s  the i n t e n t i o n  t h r o u g h o u t  t h e  a r t i c l e  
to c e n t r a l i z e  a u t h o r i t y  a n d  r e s p o n s i b i l i t y  f o r  t h e  a d m i n i s t r a­
t i o n  of g o v e r n m e n t ,  e n f o r c e m e n t  o f  laws, in  a  s i n g l e  e l e c t i v e  
o f f i c i a l .  N o w  t h e r e  is t h e  i d e a l  w h i c h  is set up  b y  t h e  m o d e l  
c o n s t i t u t i o n .  We h a v e  some v a r i a t i o n s  o n  that. W e  h a v e  a n  
e l e c t e d  g o v e r n o r  a n d  a l s o  a n  e l e c t e d  s e c r e t a r y  of s t a t e .  T h e  
p r o c e d u r e  to be  f o l l o w e d  t h e r e  w o u l d  be t o  e l e c t  b o t h  of  t h e s e  
o f f i c i a l s  on t h e  sa m e  b a l l o t  as is d o n e  i n  t h e  S t a t e  o f  N e w  
Y o r k  a n d  as is d o n e  n a t i o n a l l y .  T h e  g o v e r n o r ' s  q u a l i f i c a t i o n s  
w o u l d  be a m i n i m u m  of 30 y e a r s  o f  age, 20  y e a r s  a  c i t i z e n  of 
t he U n i t e d  S t a t e s ,  s e v e n  y e a r s  a  r e s i d e n t  of t h e  T e r r i t o r y  of 
A l a s k a ,  T h e  t e r m  of t h e  g o v e r n o r  w o u l d  be f o r  f o u r  y e a r s ,  a n d  
h e  c o u l d  h o l d  o f f i c e  f o r  t w o  s u c c e s s i v e  t e r m s .  A t  t h e  e n d  of 
t h a t  ti m e  he w o u l d  h a v e  to h a v e  a  f o u r  y e a r  b r e a k  b e f o r e  he 
w o u l d  a g a i n  b e  e l i g i b l e  to r u n  f o r  t h e  g o v e r n o r s h i p .  W e  h a v e  
p r o v i d e d  f o r  the g o v e r n o r ' s  r e p l a c e m e n t  i n  c a s e  o f  a v a c a n c y  
o r  i n  the case of h i s  t e m p o r a r y  a b s e n c e  f r o m  t h e  s t a t e . His 
p o w e r s  w o u l d  b e  t a k e n  o v e r  b y  t h e  s e c r e t a r y  of  state. We f e l t  
t h e  s e c o n d  e l e c t e d  o f f i c i a l  was n e c e s s a r y  in o r d e r  t h a t  w h e n  
t h e r e  w a s  a v a c a n c y ,  a n  i n d i v i d u a l  w h o  w a s  e l e c t e d  b y  a l l  t h e  
v o t e r s  c f  t h e  w h o l e  T e r r i t o r y  w o u l d  s t i l l  be e l i g i b l e  a s  h i s  
s u c c e s s o r ,  b o t h  if a p e r m a n e n t  v a c a n c y  o c c u r r e d  o r  if t h e  a b ­
senc e  w a s  a t e m p o r a r y  one. The s e c r e t a r y  of s t a t e  w o u l d  n o t  
sit, u n d e r  o u r  p r o p o s a l ,  a s  a p r e s i d e n t  o f  t h e  s e n ate. He 
w o u l d  h a v e  d u t i e s  p r e s c r i b e d  to h i m  b y  l a w  a n d  b y  t h e  l e g i s l a­
ture. T h e  s u c c e s s i o n  w a s  one t h i n g  we h a d  c o n s i d e r a b l e  d i s­
c u s s i o n  a b o u t .  T h e  s u c c e s s i o n  w o u l d  r u n ' f r o m  t h e  g o v e r n o r  
to t h e  s e c r e t a r y  o f  s^ate, to the* p r e s i d e n t  o f  the senate, to 
the s p e a k e r  of  t h e  house, i n  t h a t  order. I n  t h e  3a t t e r  two, 
of course, t h e y  w o u l d  be e l e c t e d  b y  a  s e g m e n t  o n l y  of t h e  e l e c­
to r a t e  cf t h e  state. In  r e g a r d  t o  c o m p e n s a t i o n  f o r  t h e  governoi 
it w a s  t o  be f i x e d  b y  law. The g o v e r n o r  w o u l d  h a v e  t h e  s t r o n g  
po w e r ,  p o w e r  of a p p o i n t i n g  a l l  h i s  d e p a r t m e n t  h e a d s .  T h e y  
w o u l d  a l s o  be r e m o v a b l e  at the g o v e r n o r ' s  w i l l .  H e  w o u l d  al s o  
m a k e  t h e  a p p o i n t m e n t s  f o r  t h e  m u l t i h e a d e d  b o a r d s  i n  c a s e  t h e r e  
a r e  such, a n d  so m e  t h e r e  p r o b a b l y  w i l l  be. T h e  e x e c u t i v e  
s e c r e t a r y  of a n y  o f  t h e  r e g u l a t o r y  o r  q u a 3 i - j u d i c i a l  b o a r d s
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could t h e  g o v e r n o r  but r e m o v e d  in a  m a n n e r
p ^ o v l d e d . - b i U j ^ t f ^ ^ W ^ p u r p o s e  of t h a t  ia t h a t  i n  a r e g u l a t o r y  
Idwrd, T& g(fT6TTr&  'the p o w e r  r a t e s ,  t e l e p h o n e  ra t e s ,  etc., 
the p o w e r  o f  r e m o v a l  m i g h t  be t h e  p o w e r  to m a k e  the o f f i c e  i n­
effective so t h a t  r e m o v a l  w o u l d  be p r e s c r i b e d  b y  th e  l e g i s l a t u r e .  
There a r e  set u p  a m a x i m u m  of 20 s i n g l e  d e p a r t m e n t  heads. The 
m a j o r  d e p a r t m e n t s  w o u l d  be l i m i t e d  t o  20. T h a t  is s imilar, ln 
p a r a l l e l  to the H a w a i i a n  s i t u a t i o n .  T h o s e  d e p a r t m e n t s  w e r e  not 
named, the d e p a r t m e n t s  w o u l d  f a l l  i n t o  the c l a s s i f i c a t i o n  or in 
a c a t e g o r y  set u p  in a n  o r g a n i z a t i o n  c hart of the s t a t e  g o v e r n­
ment. We h a v e  c o v e r e d  s o m e  o t h e r  c l a u s e s  t h a t  h a v e  to do w i t h  
r e l a t e d  m a t t e r s ,  s u c h  a s  a c i v i l  s e r v i c e  e s t a b l i s h m e n t  u n d e r  
the a d m i n i s t r a t i v e  d e p a r t m e n t  o f  t h e  s t a t e  g o v e r n m e n t ,  a n d  we 
have i n c l u d e d  the n e c e s s a r y  q u a l i f i c a t i o n s  f o r  d i s q u a l i f i c a t i o n  
for d i s l o y a l t y  a n d  f o r  t a k i n g  o a t h  of o f f i c e  w h i c h  a r e  m o r e  or 
less m a n d a t o r y  a n d  p r o b a b l y  n o t  c o n t r o v e r s i a l .  I t h i n k  that 
covers g e n e r a l l y  t h e  a p p r o a c h  w e  h a v e  m a d e  to t h e  e x e c u t i v e .
I m i g h t  s a y  t h a t  o u r  C o m m i t t e e  is n o t  in  e n t i r e  a g r e e m e n t  on 
c e r t a i n  p o i nts, but o n  t h e  m a j o r  a p p r o a c h  h o w e v e r  t h e  C o m m i t t e e  
is in a g r e e m e n t .  T h e  o t h e r  p o i n t s  t h a t  we a r e  in d i s a g r e e m e n t  
on wi l l  p r o b a b l y  c o m e  out m o r e  t h a n  o n c e  o n  t h e  f l o o r  d u r i n g  
the t i m e  t h a t  o u r  p r o p o s a l  is b e i n g  stu d i e d .

P R E S I D E N T  EGAN: T h a n k  you, Mr. R i v e r s .  A r e  t h e r e  a n y  q u e s t i o n s ?

Mr. Davis.

DAVIS; A w h i l e  a g o  Mr. R i v e r s  m e n t i o n e d  some o t h e r  p o r t i o n s  of 
this E x e c u t i v e  A r t i c l e .  I t h o u g h t  it w a s  s a i d  t h e y  h a d  b e e n  
pas s e d  out, but I d o n ' t  s e e m  to h a v e  them.

P R E S I D E N T  EGAN: O n  S a t u r d a y  t h e y  w e r e  r e a d  f o r  t h e  f i r s t  time.

DAVIS: I do r e m e m b e r  s o m e t h i n g  b e i n g  done w i t h  them, but I
don't ha v e  t h e m  h ere.

HERMANN: It w a s  r e f e r r e d  to  t h e  C o m m i t t e e  o n  O r d i n a n c e s ,  a n d
the o t h e r  to t h e  R u l e s  C o m m i t t e e .

P R E S I D E N T  EGAN: T h a t  is right,'' b u t  t h e  c o p i e s  s h o u l d  h a v e  b e e n
made a v a i l a b l e  f o r  the d e l e g a t e s .  W o u l d  t h e  m e s s e n g e r  see 
that P r o p o s a l s  No. 11 a n d  12 a r e  m a d e  a v a i l a b l e  to the d e l e g a t e s ,  
copies cf them. Mr. B u c k a l e w ?

BUCKALEW: W h a t  is P r o p o s a l  No. 6. I d o n ' t  h a v e  It.

C HIEF CLERK: L o c a l  g o v e r n m e n t .

P R E S I D E N T  EGAN: L o c a l  g o v e r n m e n t .  It w i l l  be out in just a
few m i n u t e s .  If t h e r e  a r e  n o  f u r t h e r  q u e s t i o n s  ao t h i s  ti m e  
on the E x e c u t i v e  B r a n c h ,  we w i l l  p r o c e e d  w i t h  the r e p o r t  of the 
Chairman of t h e  R e s o u r c e s  C o m m i t t e e .  Mr. Smith.

SMITH: Mr. P r e s i d e n t ,  I w o u l d  l i k e  t o  s a y  f i r s t  t h a t  a l e t t e r



b e f o r e  the c o m m i s s i o n  c o u l d  a p p o i n t  and s u b m i t  the n a m e  to the 
l e g i s l a t u r e  for approval, but y o u  a l s o  h a v e  to h a v e  the a p p r o v a l  
of the legislature*, and in the ca s e  of J u d g e s  y o u  h a v e  a ve r y  
s i m i l a r  s i t u a t i o n  u n d e r  o u r  n e w  j u d i ciary. T h e  j u d i c i a l  c o u n c i l  
r e c o m m e n d s  a j u dge to the g o v e r n o r  w h o  m a k e s  a s e l e c t i o n  f r o m  
two or m o r e  and th e n  it is a p p r o v e d  b y  the l e g i s l a t u r e .  I see 
n o  v a r i a t i o n  in the m e t h o d  p a r t i c u l a r l y .

P R E S I D E N T  EGAN: Mr. C o o p e r .

C O O P E R :  It does not say t h o u g h  that this e x e c u t i v e  o f f i c e r  is
a p p r o v e d  b y  the s e n a t e  o r  any l e g i s l a t o r s .  It is m e r e l y  that 
the a p p o i n t m e n t  s h a l l  be s u b j e c t  to the a p p r o v a l  of  the g o v e r n o r .  
T h e r e  w o u l d  be n o  a p p o i n t m e n t  of a p r i n c i p a l  e x e c u t i v e  o fficer. 
T h e r e  w o u l d  be the a p p o i n t m e n t  and the c o n f i r m a t i o n  of the s e n a t e  
o f  the f i v e  me m b e r s ,  t h a t  is w h a t  the b o a r d  c o n s i s t e d  of.

V. R I V E R S :  T h a t ' s  right. T h e r e  w o u l d  be no a p p r o v a l  o f  the
senate o f  the e x e c u t i v e  o f f i c e r .  I m i s s t a t e d ,  I w a s  t h i n k i n g  
of a b o a r d  member.

P R E S I D E N T  EGAN: Mr. B u c k a l e w .

B U C K A L E W :  Mr. R i v e r s ,  did y o u  c o n s i d e r  the u s e  of the e x p r e s s i o n
" a d m i n i s t r a t i v e  b o a r d "  i n s t e a d  of  " q u a s i - j u d i c i a l  b o d y " ?

V. R I V E R S :  Yer, we  c o n s i d e r e d  a  g r e a t  d e a l  of  t e r m i n o l o g y  t here
—  r e g u l a t o r y  boards, n o n r e g u l a t o r y  boards, a d m i n i s t r a t i v e  boards, 
q u a s i - j u d i c i a l  bodies, and w e  t r i e d  to a r r i v e  at the w o r d i n g  
w h i c h  w o u l d  m o s t  n e a r l y  e x p r e s s  the i n t e n t  and " q u a s i - j u d i c i a l "  
m e a n s  one m o r e  ooard e x e r c i s i n g  p o w e r s  as we v i s u a l i z e  it, that 
are s e m i j u d i c i a l  in n a t u r e  and h a v e  c e r t a i n  p o w e r s  to m a k e  r u l e s  
and c e r t a i n  p o w e r s  to m a k e  r u l e s  and r e g u l a t i o n s  t h a t  m i g h t  h a v e  
the f o r c e  of law.

P R E S I D E N T  EGAN: Mr. B u c k a l e w .

B U C K A L E W :  Y o u  are g e t t i n g  in t o  the f i e l d  of a d m i n i s t r a t i v e  l a w
then, a r e n ' t  y o u ?

V. RIVERS: I p r e s u m e  that is the r i g h t  p l a c e  to put t h i s  matter.

P R E S I D E N T  EGAN: Mr. Smith:

SMITH: Mr. P r e s i d e n t ,  I w o u l d  like to  ask Mr. Rivers, I a m  s t ill
n o t  q u i t e  c l e a r  on w h a t  the d i f f e r e n c e  b e t w e e n  a p r i n c i p a l  d e ­
p a r t m e n t  w i t h  a s i n g l e  e x e c u t i v e ,  w h a t  the d i f f e r e n c e  b e t w e e n  
that and the p r i n c i p a l  d e p a r t m e n t  u n d e r  a b o a r d  or c o m m i s s i o n .
N o w  p o s s i b l y  I can m a k e  m y s e l f  c l e a r  b y  r e f e r r i n g  to the A l a s k a  
D e p a r t m e n t  of  F i s h e r i e s .  If that d e p a r t m e n t  w e r e  set up w i t h o u t  
a board, t h e n  w o u l d  y o u  say it was a p r i n c i p a l  d e p a r t m e n t  and



b u s i n e s s  and al s o  k n o w  the T e r r i t o r y  and its p e o ple.

P R E S I D E N T  EGAN: Mrs. H e r m a n n .

H E R M A N N :  Hr. P r e s i d e n t ,  I n o t i c e  that in the l e t t e r  of t r a n s­
mi t t a l  to the P r e s i d e n t  it m e n t i o n s  that P r o p o s a l  No. 15 as 
b e i n g  o u t s i d e  tlie t erms of r e f e r e n c e  and not i n c l u d e d  in this 
and says it s h o u l d  be r e f e r r e d  to a n o t h e r  c o m m i t t e e  f o r  c o n­
sider a t i o n .  I w o n d e r e d  w h a t  c o m m i t t e e  t h a t  h a d  b e e n  r e f e r r e d  
to.

P R E S I D E N T  EGAN: W h a t  w a s  C o m m i t t e e  P r o p o s a l  No. 15?

H E R M A N N :  P r o p o s a l  by Mr. S m i t h  that all the p r o v i s i o n s  of the
c o n s t i t u t i o n  w o u l d  be m a n d a t o r y .

P R E S I D E N T  EGAN: W o u l d  t h e y  ha v e  r e f e r r e d  it to the O r d i n a n c e
C o m m i t t e e ,  Mr. R i v e r o ?

V. RIVERS: I d o n ' t  r e m e m b e r ,  but o u r  s e c r e t a r y  h a s  the m i n u t e s
u p s t a i r s  if y o u  w a n t  it lo o k e d  up.

P R E S I D E N T  EGAN: I d o n ' t  t h i n k  that is n e c e s s a r y  r i g h t  at this
moment, Mr. K i l e h e r .

K I L C H E R :  Mr. P r e s i d e n t ,  in m e n t i o n i n g  q u a s i - j u d i c i a l  b o a r d s  In
one place, d o n ' t  y o u  t h i n k  m e n t i o n i n g  th a t  in the c o n s t i t u t i o n  
w o u l d  be s a n c t i o n i n g  f o r e v e r  q u a s i - j u d l c i a l  boards, and d o n't 
y o u  t h i n k  t h a t  it is p o s s i b l e  to solve a l l  the p r o b l e m s  that 
o c c a s i o n a l l y  are s o l v e d  by  t h ese q u a s i - j u d l c i a l  b o a r d s  in a 
d i f f e r e n t  manner, to s plit the d u t i e s  b e t w e e n  the e x e c u t i v e  and 
the j u d i c i a r y  as we  h a v e  it? It is a v i t a l  q u e s t i o n  th a t  has 
co m e  up, and I w o n d e r  if the b o a r d  has g i v e n  it a n y  s p e c i a l  
c o n s i d e r a t i o n .

V. RIVERS: Mr. K i l c h e r ,  c o n s i d e r a t i o n  w a s  g i v e n  to the d i f f e r­
ent types of boards, r e g u l a t o r y ,  a d m i n i s t r a t i v e ,  and q u a s i -  
judicial. T h e r e  s e e m s  a m o n g  some of the d e l e g a t e s  to be*' c o n­
si d e r a b l e  o p p o s i t i o n ,  or r a t h e r  I sh o u l d  say, q u e s t i o n  as to the 
i n t e r p r e t a t i o n  of the t e r m  " q u a s i - j u d i c i a l " , and it s e e m s  to be 
a p o i n t  of some c o n t r o v e r s y .  If that f i e l d  o f  b o a r d s  c o u l d  be 
c o v e r e d * b y  a n o t h e r  e q u a l l y  e x p r e s s i v e  t e r m  o r  m o r e  e x p r e s s i v e  
term, I f e e l  that p o s s i b l y  it s h o u l d  be, b u t  in the la c k  of . a n y  
o t h e r  such t e r m  for that g r o u p  of b o a r d s  w e  fe l t  that this one 
did c o v e r  it, " q u a s i - J u d i c j a l " .

K I L C H E R :  S i n c e  " q u a s i - j u d i c i a l "  s e ems to h a v e  a f a i r l y  c o n c i s e
co n n o t a t i o n ,  lias the q u e s t i o n  c o m e  up w h e t h e r  t h e y  are desir a b l e  
or not, and if t h e y  p o s s i b l y  w e r e  not d e s i r a b l e ,  if t h e y  could 
be p r o h i b i t e d  in the c o n s t i t u t i o n ?
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V. R I V E R S : VJell, t h ere is n o t h i n g  he r e  that says any board,
r e g u l a t o r y ,  q u a s i - j u d i c i a l ,  or a d m i n i s t r a t i v e  m u s t  be e s t a b l i s h­
ed. It m e r e l y  c r e a t e s  the a u t h o r i t y  for the l e g i s l a t u r e  and 
d e f i n e s  the c e r t a i n  r e s t r i c t i o n s  if sucli b o a r d s  are e s t a b l i s h e d  
by lav;, so v/e m a k e  n o t h i n g  m a n d a t o r y  in r e g a r d  to e s t a b l i s h m e n t  
o f  q u a s i - j u d i c i a l  b o a rds. T h a t  w o u l d  be up to the l e g i s l a t u r e  
in m a k i n g  the lav;.

P O U L S E N :  I m o v e  for a 1 5 - m i n u t e  recess.

P R E S I D E N T  EGAN: Hr. P o u l s e n  m o v e s  th a t  the C o n v e n t i o n  stand at
r e c e s s  u n t i l  3=50. If t here is no o b j e c t i o n ,  the C o n v e n t i o n  
is at recess.

R E C E S S

P R E S I D E N T  EGAN: T h e  C o n v e n t i o n  w i l l  c o m e  to order. We n o w  have
b e f o r e  us C o m m i t t e e  P r o p o s a l  No. 10a in s e c o n d  r e a d i n g  and o p e n  
to a m e n d m e n t .  We w i l l  s t art w i t h  S e c t i o n  1 f o r  the p u r p o s e s  of 
a m e n d m e n t .  A r e  t h e r e  a m e n d m e n t s  to S e c t i o n  1? Does a n y o n e  have 
an a m e n d m e n t  to p r o p o s e  for S e c t i o n  1 o f  C o m m i t t e e  P r o p o s a l  No. 
10a? S e c t i o n  2? Are t h e r e  a m e n d m e n t s  to be p r o p o s e d  to S e c t i o n  
2? Hr. W h i t e .

WH I T E :  I h a v e  an a m e n d m e n t .

P R E S I D E N T  EGAN: Y o u  m a y  p r e s e n t  y o u r  a m e n d m e n t ,  Mr. White.

WHITE:' I t h i n k  m a y b e  I had b e t t e r  p r e s e n t  it in two parts.

V. R I V E R S :  B e f o r e  y o u  take up th a t  ame n d m e n t ,  t h e r e  are two
m i n o r  c o m m i t t e e  a m e n d m e n t s  w h i c h  I m e n t i o n e d  in the d i s c u s s i o n .
I w o u l d  like to b r i n g  t h e m  to the a t t e n t i o n  of the body.

P R E S I D E N T  EGAN: T h e  C h a i r m a n  of the C o m m i t t e e  asks that the
c o m m i t t e e  a m e n d m e n t s  be c o n s i d e r e d  first. If t h ere is no  o b ­
je c t i o n  that is the m a n n e r  in w h i c h  we w i l l  p r oceed. T h e  
S e r g e a n t  at A r m s  w i l l  p l e a s e  b r i n g  the a m e n d m e n t s  f o rward. The 
C h i e f  C l e r k  w i l l  p l e a s e  re a d  the f i r s t  p r o p o s e d  c o m m i t t e e  
a m e n d m e n t .

C H I E F  CL E R K :  " P a g e  1, line 11, p l a c e  a p e r i o d  a f t e r  the w o r d  
' g o v e r n o r 1 and st r i k e  t h e  b a l a n c e  of the secti o n . "

B U C K A L E W :  P l e a s e  r e a d  it again.

CPIIEF CLE R K :  " P age 1, line 11, p l a c e  a p e r i o d  a f t e r  the wo r d  
'governor' and s t r i k e  the b a l a n c e  of the s e c t i o n . "

P R E S I D E N T  E G A N :  W h a t  is y o u r  p l e a s u r e ,  Mr. R i v e r s ?
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S U N D B O R G :  Mr. P r e s i d e n t ,  ln v i e w  of Mr. Rivers' s t a t e m e n t ,  I
w i l l  w i t h h o l d  m a k i n g  my m o t i o n  u n t i l  the b o d y  d e c i d e s  w h e t h e r  
it does w i s h  to c o n s t i t u t e  t h e  o f f i c e  of  a t t o r n e y  ge n e r a l .

P R E S I D E N T  EGAN: Are t h e r e  a m e n d m e n t s  t c  S e c t i o n  14? Mr.
B u c k a l e w .

B U C K A L E W :  I h a v e  an a m e n d m e n t .

P R E S I D E N T  E GAN: T h e  C h i e f  C l e r k  m a y  r e a d  the p r o p o s e d  a m e n d m e n t
to S e c t i o n  14.

C H I E F  CL E R K :  " L i n e  23 and line 24, p a g e  6, s t r i k e  'quasi' and
'j u d i c i a l ' ."

P R E S I D E N T  E G AN: Mr. B u c k a l e w ,  w h a t  is y o u r  p l e a s u r e ?

B U C K A L E W :  Mr. P r e s i d e n t ,  I m o v e  its a d o p t i o n .  Also, s t r i k e
the "and".

P R E S I D E N T  E G A N :  If t h e r e  is n o  o b j e c t i o n ,  it m a y  be  a d d e d  to
the a m e n d m e n t .

B U C K A L E W :  I m o v e  its a d o p t i o n ,  Mr. P r e s i d e n t .

P R E S I D E N T  EGAN: Mr. B u c k a l e w  m o v e s  t h e  a d o p t i o n  of  the p r o p o s­
ed a m e n d m e n t .

AWES: I ' l l  s e c o n d  the moti o n .

P R E S I D E N T  E G AN: M i s s  A w e s  s e c o n d s  t h e  motion. T h e  C h i e f  C l e r k
w i l l  p l e a s e  r e a d  the p r o p o s e d  ame n d m e n t .

C H I E F  C ERK: " S e c t i o n  14, line 23> p a g e  6, s t r i k e  'and quasi'
and line 24, st r i k e  ' j u d i cial'."

P R E S I D E N T  EGAN: Mr. B u c k a l e w .

B U C K A L E W :  The r e a s o n  I i n t r o d u c e d  t h i s  a m e n d m e n t  is f o r  the
r e a s o n  that t here h a s  b e e n  a d a n g e r o u s  t e n d e n c y  in t h e  last 20 
y e a r s  to e s t a b l i s h  a l l  k i n d s  of b o a r d s  that act a l m o s t  in the 
c a p a c i t y  of a court. T h e y  h a v e  the p o w e r  to fine, r e v o k e  
licenses, a n d  t a k e  a l l  k i n d s  of action. I t h i n k  t h a t  it is 
s e t t i n g  a d a n g e r o u s  p o l i c y  in the c o n s t i t u t i o n  t o  m e n t i o n  
" q u a s i - j u d i c i a l "  b o a r d s  w i t h  n o  l i m i t a t i o n s  on it at all. I 
a m  o p p o s e d  to q u a s i - j u d i c i a l  b o d i e s  and l o o k i n g  at t h i s  s e c t i o n  
w i t h  the r e s t  o f  t h e  s e c t ions, it s e e m s  to me y o u  f i n d  y o u r­
sel f  in the p o s i t i o n  of w h e r e  y o u  w o u l d  h a v e  a f i s h e r i e s  board, 
f o r  ex a m p l e ,  and t h e n  h a v e  at the same time h a v e  a b o a r d  g o i n g
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a l o n « - w h i c h  w o u l d  be r e g u l a t i n g  f i s h e r i e s ,  i m p o s i n g  f i n e s  
and t o f  t h e  v i o l a t i o n s  u n d e r  t h e  r e g u l a t i o n s  of the 
f i s h i n g  b o a r d s .  I  t h i n k  the l a n g u a g e  s h o u l d  be stricken.

V. F I S C H E R :  M a y  I a s k  Mr. B u c k a l e w  a quest i o n ,  Mr. P r e s i d e n t ?

P R E S I D E N T  EGAN: If t h e r e  is no o b j e c t i o n ,  Mr. Fi s c h e r ,  y o u  may
as k  y o u r  question.

V. F I S C H E R :  W h a t  d o e s  11 q u a s i - j u d i c i a l "  m e a n ?  I k n o w  w h a t  " j u d i­
cial"  means, b u t  w h a t  d o e s  the " q u asi" m e a n ?

B U C K A L E W : I d o n ' t  k n o w  e x a c t l y  w h a t  it does mean, and I doubt
i f  a n y  l a w y e r  in the b o d y  k n o w s  e x a c t l y  w h a t  it means. It is a 
b o a r d  that h a s  f a c t - f i n d i n g  p o w e r  and at t h e  s a m e  time, it has 
t he p o w e r  to s u p p o r t  its f i n d i n g s  w i t h  so m e  s o r t  of  p u n i t i v e  
a c t i o n  so i t ' s  sort of a court, e x c e p t  it d o e s n ' t  h a v e  t h e  same 
k i n d  of J u r i s d i c t i o n ,  b u t  it is a c o m b i n a t i o n  —  I c a n ' t  e x p l a i n  
it. Mr. H e l l e n t h a l ,  c a n  y o u ?

P R E S I D E N T  EGAN: The C o n v e n t i o n  w i l l  c o m e  to order. Mr. H e l l e n­
thal.

H E L L E N T H A L :  It is p r e c i s e l y  w h a t  Mr. B u c k a l e w  says it is. It
is a b o a r d  t h a t  h a s  v e r y  l i m i t e d  f u n c t i o n s ,  o r d i n a r i l y  a s s u m e d  
b y  s p e c i a l i z e d  c o u r t s  and w i t h i n  d e f i n i t e  l i m i t a t i o n s  so t h a t  
t h e r e  can be n o  abuses. T h e  I n t e r s t a t e  C o m m e r c e  C o m m i s s i o n  is 
a  v e r y  f i n e  e x a m p l e  of a q u a s i - j u d i c i a l  board. A  u t i l i t y  c o m­
m i s s i o n  is a n o t h e r  e x c e l l e n t  example, w h e r e  t h e y  can p r e s c r i b e  
f i n e s  f o r  v i o l a t i o n  of u t i l i t y  r e g u l a t i o n s ,  but w i t h i n  a l i m i t e d  
sphere. T h e y  c a n ' t  e x e c u t e  you, t h e y  c a n ' t  send y o u  to the p e n i­
ten t i a r y .  T h e y  c a n  p r e s c r i b e  f i n e s  w i t h i n  a s p h e r e  set b y  the 
l e g i s l a t u r e ,  so t h e r e  is n o  d a n g e r  of a n y b o d y  r u n n i n g  a w a y  w i t h  
an y t h i n g ,  b u t  the a d v a n t a g e  of  s p e c i a l i z a t i o n  is s e c u r e  and 
t h a t  is w h y  the q u a s i - j u d i c i a l  b o a r d s  are created, so t h a t  e x p e r t  
men, in t h e i r  fields, c a n  I n t e r p r e t  the lav/s of the l e g i s l a t u r e  
s u b j e c t  to c h e c k s  i m p o s e d  b y  the l e g i s l a t u r e .

P R E S I D E N T  EGAN: Mr. F i s c h e r .

V. F I S C H E R :  I w o u l d  like to f o l l o w  up w i t h  Mr. H e l l e n t h a l .  He
s a i d  a u t i l i t i e s  b o a r d  w o u l d  be q u a s i - j u d i c i a l .  W h a t  is the 
d i f f e r e n c e  th e n  b e t w e e n  " r e g u l a t o r y "  and " q u a s i - j u d l c i a l " ?  To 
me  a u t i l i t i e s  b o a r d  w o u l d  be r e g u l a t o r y .

P R E S I D E N T  EG AIT: Mr. M c L a u g h l i n .

M c L A U G H L I N :  P e r h a p s  I c a n  e x p l a i n  it in the t e r m s  be s t  k n o w n  to
Al a s k a n s .  V e r y  rou g h l y ,  the F i s h  and W i l d l i f e  S e r v i c e  and the
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CAB, the P i s h  and W i l d l i f e  S e r v i c e  can set do w n  r e g u l a t i o n s .  
N o r m a l l y  if t h e r e  is an i n f r a c t i o n  of t h o s e  r e g u l a t i o n s ,  th e y  
p i c k  u p  the o f f e n d e r  and d e l i v e r  h i m  to a j u d i c i a l  body, that 
is to the U n i t e d  S t a t e s  C o m m i s s i o n e r ,  or to the U n i t e d  S t a t e s  
D i s t r i c t  Co u r t .  T h e y  h a v e  no p o w e r  of a b s o l u t e  c o n f i s c a t i o n  
on t h e i r  own, no  p o w e r  to d e p r i v e  of m o n e y  or r i g h t s .  In the 
c a s e  of the CAB, t h e  P i s h  and W i l d l i f e ,  in s u b s t a n c e  then, 
s e t s  do w n  r e g u l a t i o n s ,  b u t  in the c a s e  o f  the CAB, t h e y  go 
f u r t h e r  th a n  that. In s u b s t a n c e ,  t h e y  d e t e r m i n e  as b e t w e e n  
c a r r i e r  and car r i e r ,  w h o  is p r i v i l e g e d  a n d  w h o  c a n  be d e p r i v e d  
of it. I t h i n k  if y o u  strike, it w o u l d  be e r r o n e o u s  and 
p o s s i b l y  f a t e f u l  if w e  s t r i k e  t h a t  w o r d  ’'qu a s i - j u d i c i a l "  b e c a u s e  
as Mr. H e l l e n t h a l  h a s  m e n t i o n e d ,  in the n a t i o n a l  s p h e r e  .you h a v e  
t h e  RCC, PCC, t h i n g s  t h a t  are i m p o r t a n t  a n d  m a t e r i a l  t o  'us?***'
Y o u  m i g h t  e v e n  d e s t r o y  t h e  p o s s i b i l i t y  of e v e r  c r e a t i n g -  a #  
a l c o h o l i c  b e v e r a g e  c o n t r o l  b o a r d  u n d e r  the state, a n d ..qfejgendent 
on y o u r  v i e w p o i n t  t h a t  is go o d  o r  bad, b u t  I w o u l d  rec o m m e n d "  
t h a t  it be k e p t  in th e r e ,  if at a n y  t i m e  it b e c o m e s  an i n t r u -  j. 
s i o n  u p o n  t h e  j u d i c i a l  p o w e r ,  I a m  sure t h a t  a l l  o f  t h o s e  n o n ­
p a r t i s a n  j u d g e s  of t h e  s u p e r i o r  and s u p r e m e  c o u r t  w i l l  r i s e  up 
and d e s t r o y  it u n d e r  t h e  c o n s t i t u t i o n .

P R E S I D E N T  E G A N :  Mr. Gray.

G RAY: Mr. P r e s i d e n t ,  I h a v e  a q u e s t i o n  of Mr. M c L a u g h l i n ,  if
I c o u l d  ask it.

P R E S I D E N T  EGAN: S t a t e  y o u r  quest i o n .

GRAY: Mr. M c L a u g h l i n ,  I w a n t  to p u t  t h i s  q u e s t i o n  to you. Do
y o u  h a v e  a n y  r e c o u r s e  f r o m  t h e  J u d g m e n t  of a q u a s i - j u d i c i a l  
b o a r d  b y  t h e  courts, o r  is t h e i r  a c t i o n  f i n a l ?

M c L A U G H L I N :  No, t h e i r  a c t i o n  is n e v e r  final, p a r t i c u l a r l y
u n d e r  o u r  j u d i c i a r y  a r t i c l e .

P R E S I D E N T  EGAN: M i s s  Awes.

AWES: I just w a n t e d  to  s t a t e  t h a t  I s e c o n d e d  the m o t i o n  w h e n
it was ma d e  b e c a u s e  I t h o u g h t  it w a s  a. m a t t e r  that should be 
b r o u g h t  on the f l o o r  and op e n  f o r  d i s c u s s i o n ,  but I d o n ' t  w a n t  
m y  s e c o n d  to be t a k e n  as a p p r o v a l  of the s t r i k i n g  of the word.

P R E S I D E N T  E G AN: Mr. V i c t o r  Rivers.

V. R I V ERS: Mr. P r e s i d e n t ,  in c o n n e c t i o n  w i t h  this, t w o  of the
d e l e g a t e s  w h o  are on t h e  C o m m i t t e e  h a v e  c h e c k e d  the m e a n i n g  of 
the w o r d  " q u a s i - j u d i c i a l " . A c c o r d i n g  to the i n t e r p r e t a t i o n  of 
W e b s t e r ' s ,  w h i c h  w a s  c h e c k e d  and b r o u g h t  up b y  D e l e g a t e  Nordale, 
the i n t e r p r e t a t i o n  is g i v e n  In r e f e r e n c e  to "quasi" w h e n  u s e d
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as a p r e f i x  means, "that w h i c h  r e s e m b l e s " .  " Q u a s i - j u d l c i a l ,  
d e s i g n a t i n g  an act or p r o c e e d i n g  of or b e f o r e  an a d m i n i s t r a t i v e  
t r i b u n a l  or o f f i c i a l  of the g e n e r a l  n a t u r e  of a J u d i c i a l  act 
o r  p r o c e e d i n g  but not w i t h i n  the j u d i c i a l  p o w e r  as d e f i n e d  
u n d e r  the C o n s t i t u t i o n . "  Nov/ th a t  is a b r o a d  i n t e r p r e t a t i o n  
o f  the t e r m  as we use it here, and it is the i n t e r p r e t a t i o n  of 
W e b s t e r . How e v e r ,  D e l e g a t e  L o n d b o r g  has a l s o  l o o k e d  the m a t t e r  
up in B l a c k ' s  L a w  D i c t i o n a r y  and it is p r a c t i c a l l y  the same.
Do y o u  ha v e  that here, Mr. L o n d b o r g ?

L O N D B O R G : No, I d o n 't .

P R E S I D E N T  EGAN: Mr. H u r l e y .

H U R L E Y :  M a y  I a s k  Mr. M c L a u g h l i n  a quest i o n ,  or a n y o n e  else
v/ho w o u l d  ca r e  to ansv/er it?

P R E S I D E N T  EGAN: Y o u  may, Mr. H u r l e y ,  if t h e r e  Is n o  o b j e c t i o n .

H U R L E Y :  If the a m e n d m e n t  c a r r i e s ,  and the w o r d i n g  is struck,
it w o u l d  read: " R e g u l a t o r y  b o d i e s  and t e m p o r a r y  a g e n c i e s . . .
In y o u r  o p inion, if t h a t  w e r e  t h e  case, w o u l d  " r e g u l a t o r y  bodies" 
i m p l y  t h a t  the l e g i s l a t u r e  could, in s e t t i n g  up  s u c h  r e g u l a t o r y  
bodies, g i v e  t h e m  q u a s i - j u d l c i a l  p o w e r s .

M c L A U G H L I N :  I t h i n k  it could, b u t  in v i e w  of Mr. E u c k a l e w ' s
a t t e m p t  to s t r i k e  it out, at a n y  ti m e  v/hen the c o u r t s  go  b a c k
to  re a d  the c o n s t i t u t i o n ,  t h e y  see th a t  Mr. B u c k a l e w  p r e s e n t e d  
an a m e n d m e n t  s t r i k i n g  the w o r d  " q u a s i - j u d l c i a l "  on the g r o u n d s  
t h a t  t h e y  w e r e  g e t t i n g  too b i g  and i n t r u d i n g  on g o v e r n m e n t ,  and 
t h e y  m i g h t  i n t e r p r e t  it as a b o l i s h i n g  the right, t h a t  Is
a b o l i s h i n g  the r i g h t  of the l e g i s l a t u r e  to c r e a t e  q u a s i -
j u d i c i a l  bodies.

P R E S I D E N T  EGAN: Mr. Davis.

DAVTS: I w o u l d  s u p p o r t  Mr. B u c k a l e w ' s  a m e n d m e n t ,  n o t  on the
g r o u n d  that the a g e n c i e s  are t^c b i g  or not d e s i r a b l e ,  b u t  b e­
ca u s e  the t h i n g  is a d e q u a t e l y  c o v e r e d  in the o t h e r  w o r d  used.

P R E S I D E N T  EGAN: Mr. Embe r g .

E M B E R G :  Mr. P r e s i d e n t ,  I w o u l d  like to p u t  a q u e s t i o n  b e f o r e
the b o d y  here. U n d e r  the l a n g u a g e  of th i s  s e n t e n c e ,  w o u l d  it be 
p o s s i b l e  to set up a b o a r d  v/hlch w a s  b o t h  r e g u l a t o r y  and at the 
same ti m e  a q u a s i - j u d i c i a l  b o d y ?  T h a t  is w h a t  I w o u l d  o b j e c t  
to.

P R E S I D E N T  EGAN: Mr. M e N e a l y .

M c N E A L Y :  Mr. P r e s i d e n t ,  I v/ant to s p e a k  in f a v o r  o f  the a m e n d­
ment, just o. the p o i n t  t h a t  Mr. E m b e r g  raised, and as to the
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^interpretation of the w o r d s  " q u a s i - j u d i c i a l  body", I t h i n k  y o u ' l l  
'find in the law, and I b e l i e v e  w h e n  I m e n t i o n  it that the g r e a t e r  
s h a r e  of the a t t o r n e y s  he r e  w i l l  a g r e e  w i t h  me, we s p e a k  of 
" q u a s i - c o n t r a c t s "  w h i c h  are, in effect, c o n t r a c t s  I m p l i e d  by 
l a w  and the g r e a t e r  share of y o u r  c o u r t ' s  i n t e r p r e t a t i o n s  w h i c h  
go f u r t h e r  th a n  the d i c t i o n a r i e s  here, w o u l d  be to the ef f e c t  
t h a t  the w o r d  "quasi" here, in effect, m e a n s  that it is an 
i m p l i e d  j u d i c i a l  body. I w o n ' t  e n l a r g e  on it a n y m o r e  than that, 
b u t  I f e a r  th i s  one thing, th a t  the n o m i n a t i o n  of r e g u l a t o r y  and 
q u a s i - j u d i c i a l  b o d i e s  r a i s e  a c o n d i t i o n  s u c h  as, I ' l l  o n l y  m e n­
ti o n  one, s u c h  as the G a m e  C o m m i s s i o n  w h i c h  can set up t h e i r  own 
r u l e s  and r e g u l a t i o n s ,  se n d  out t h e i r  own m e n  t o  e n f o r c e  them, 
and I am  v e r y  m u c h  in f a v o r  of g a m e  c o n s e r v a t i o n  and the game 
c o m m i s s i o n ,  but the a b u s e s  th a t  we h a v e  k n o w n  of t h a t  right, 
h e r e  in the T e r r i t o r y  and specificalljr in the F o u r t h  D i v i s i o n  
w h e r e  it w a s  n e c e s s a r y  w h i l e  I w a s  d i s t r i c t  attor n e y ,  to take 
i s s u e  w i t h  the G a m e  C o m m i s s i o n  b e c a u s e  t h e y  did set up t h e i r  own 
laws, t h e y  fe l t  t h a t  it w a s n ' t  n e c e s s a r y  to a b i d e  b y  the laws of 
s e a r c h  and seizure. T h e y  w e n t  out and b r o k e  the l o cks of c a b i n s  
and caches, w e n t  in and s e a r c h e d  f o r  fu r s  th a t  t h e y  t h o u g h t  m i g h t  
be there, th a t  w e r e  i m p r o p e r l y  caught, or c a u g h t  t o o  g r e a t  a 
n u m b e r .  I ' m  not g o i n g  o f f  on that s u b j e c t  b e c a u s e  it w o u l d  take 
a h a l f - h o u r  to c o v e r  all of the v i o l a t i o n s  that did h a p p e n  and 
w e r e  p o s s i b l e  u n d e r  that, and ln w h i c h  I b e l i e v e  h a v e  to a g r e a t  
e x t e n t  b e e n  s i m m e r e d  down, and some of the m a t t e r s  w e r e  r e s o l v e d  
a g a i n s t  the G a m e  C o m m i s s i o n  at t h a t  time. N o w  t h e r e  are o t h e r s  
th a t  are ev e n  g r e a t e r  o f f e n d e r s  t h a n  the G a m e  C o m m i s s i o n  and I 
s p e a k  of them, and I b a c k  the G a m e  C o m m i s s i o n  100 p e r  ce n t  in 
t h e i r  pur p o s e ,  but the p o i n t  is th a t  if y o u  h a v e  the w o r d s  
" r e g u l a t o r y  and q u a s i - j u d i c i a l  b o d ies" c o m b i n e d  here, I fe a r  
v e r y  m u c h  t h a t  it is g o i n g  to op e n  it up w h e r e  y o u  are g o i n g  to
e s t a b l i s h  b o a r d s  th a t  not o n l y  set up the laws, but t h e y  e n f o r c e
them, and w h e n  y o u  do y o u  are c o m b i n i n g  legi s l a t i v e ,  e x e c u t i v e  
and j u d i c i a l  a l l  in one b r a n c h  and it is a d a n g e r o u s  situation, 
and I f e e l  that I am  s t a r t i n g  ';o get a little s t e a m e d  up on 
this. I o u g h t  to c l o s e  on a bit of h u m o r  here. I b e l i e v e  th a t  
I s h o u l d  be a g a i n s t  the a m e n d m e n t  on the t h e o r y  th a t  the l e g i s­
latu r e  m i g h t  be able to set up some i m p l i e d  c o u r t s  in o p p o s i t i o n  
to Mr. M c L a u g h l i n ' s  j u d i c i a l  system.

P R E S I D E N T  EGAN: Mr. P e r a t r o v i c h .

P E R A T R C V I C H :  I w i s h  to s u p p o r t  Mr. M c N e a l y ' s  v i e w s  on that. I,
too, q u e s t i o n  the l a n g u a g e  there, b u t  b e f o r e  I start, I w o u l d  
like to d i r e c t  a q u e s t i o n  to Mr. M c L a u g h l i n ,  if I may.

P R E S I D E N T  EGAN: Y o u  may, Mr. P e r a t r o v i c h .

P E R A T R O V I C H :  I just w a n t  to know, u n d e r  t h i s  setup, the lan g u a g e
u s e d  here, is it p o s s i b l e  to limit p o w e r s  of s u c h  a b o d y ?  Is 
t h e r e  a w a y  that y o u  can r e g u l a t e  the p o w e r s  of such a b o d y ?



P R E S I D E N T  EGAN: Mr. M c L a u g h l i n .

M c L A U G H L I M : I ' l l  put It t h i s  way, th i s  does not d i r e c t  the
l e g i s l a t u r e  to c r e a t e  t h e s e  b o d i e s  and it is my p e r s o n a l  
o p i n i o n  that y o u  c o u l d  not a t t e m p t  to d e f i n e  in the c o n s t i t u­
t i o n  the l i m i t a t i o n s  o f  the p o w e r s  on the r e g u l a t o r y  or the 
q u a s i - j u d i c i a l  bodi e s .  It w o u l d  be an i m p o s s i b i l i t y ,  b e c a u s e  
th e  v a g u e n e s s  of the t e r m  w o u l d  r e q u i r e  g r e a t  d e f i n i t i o n  and 
p r e c i s i o n .  Do I t h i n k  that q u a s i - j u d i c i a l  b o d i e s  are n e c e s s a r y ?  
I d e f i n i t e l y  do. I t h i n k  if y o u  s p e c i f i c a l l y  p r o h i b i t  t h e m  in 
y o u r  c o n s t i t u t i o n ,  y o u  are h a m s t r i n g i n g  y o u r s e l f .  T h e  l e g i s­
la t u r e  w o n ' t  be able to c r e a t e  the b o a r d s  t h a t  are n e c e s s a r y .
Y o u  w i l l  h a v e  to r e l y  on the d i s c r e t i o n  of the l e g i s l a t u r e  that 
t h e y  w i l l  a p p o i n t  the a p p r o p r i a t e  body, and the o n l y  d i f f e r e n c e  
t h e n  is th a t  t h e y  w i l l  be our c o l l e c t i o n  of t h i e v e s  r a t h e r  then 
t h o s e  of the n a t i o n a l  government;.

P R E S I D E N T  EGAN: Mr. P e r a t r o v i c h .

P E R A T R O V I C H :  I w o u l d  like to r e l a t e  some e x p e r i e n c e s  in s u p p o r t
o f  w h a t  Mr. M c N e a l y  h a s  r e l a t e d  to you. I c a n ' t  h e l p  but f e e l  
t h e r e  is a p o s s i b i l i t y  of a b u s e  of p o w e r  in s u c h  a setup. In 
the e x p e r i e n c e  I h a v e  h a o  is in the c a s e  of g a m e  w a r d e n s  and 
t h e  f i s h e r i e s ,  like Mr. M c N e a l y  r e l a t e s .  We h a v e  k n o w n  of c a s e s  
in o u r  d i v i s i o n  w h e r e  o u r  f i s h e r m e n  w i t h  some f i s h  aboard, say 
w i t h  p e r h a p s  3 0 0  or 4 0 0  f i s h  a b o a r d  c a u g h t  just b e f o r e  d a r k n e s s  
and go i n s i d e  o f  the line and anchor. T h e r e  w o u l d  h a p p e n  to be 
a g o o d  h a r b o r  there, and p e r h a p s  d u r i n g  the n i g h t  t h e  f i s h e r i e s  
c o m m i s s i o n  w a r d e n  w o u l d  c o m e  in t h e r e  and this man is p i n c h e d  
and if y o u  c a n ' t  d e f e n d  y o u r s e l f ,  if y o u  c a n ' t  t a l k  and try to 
r e a s o n  w i t h  a warden, t h e n  y o u ' r e  p i c k e d  up and t a k e n  into the 
c o m m i s s i o n e r ' s  court. I d on't say t h e y ' r e  c o n v i c t e d  in all 
cases, but it does r e q u i r e  ti m e  to p r o v e  t h a t  y o u  are innocent. 
On the o t h e r  hand, if a t r a p p e r  is out on his line, on his 
boat, a n c h o r e d  in the bay, he is p e r h a p s  out on h i s  tr a p  line. 
W h e n  he c o m e s  back, he f i n d s  his h a t c h  c o v e r s  all off, his food 
l o c k e r s  a l l  op e n  and e v e r y t h i n g  else, and th a t  is a n o t h e r  c a s e  
of ’whe r e  a g a m e  w a r d e n  c o m e s  a l o n g  on a p l a n e  and t a k e s  the 
l i b e r t y  of g o i n g  a b o a r d  to see if t h e y  had a n y  i l l e g a l  meat, 
f u r  o r  s o m e t h i n g  of t h a t  nature. I f e e l  th a t  u n d e r  a s e t u p  of 
t h i s  type, we d o n ' t  h a v e  a w a y  o f  r e g u l a t i n g  t h e i r  duties. I 
d o n ' t  t h i n k  we can r e m e d y  w h s h  h a s  t r a n s p i r e d  u n d e r  o u r  f o r m e r  
g o v e r n m e n t .

P R E S I D E N T  EGAN: Mrs. N o r d a l e  h a d  b e e n  a t t e m p t i n g  to get the
floor. Mr. H e l l e n t h a l .

H E L L E N T H A L :  M a y  I a s k  a q u e s t i o n  of Mr. P e r a t r o v i c h ?

P R E S I D E N T  EGAN: If t h e r e  is no o b j e c t i o n .
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H E L L E N T H A L :  D o n ' t  you, Mr. P e r a t r o v i c h ,  and Mr. M c N e a l y ,  b o t h
f e e l  t h o u g h  that t h o s e  p o o r  r e g u l a t i o n s  w e r e  due to C o n g r e s s­
ional  action, and that an A l a s k a  s t a t e  l e g i s l a t u r e  w o u l d  n e v e r  
p e r m i t  su c h  a s i t u a t i o n ?

P E R A T R O V I C H :  I a g r e e  w i t h  you, but I w a n t  to m a k e  it c l e a r
here, t h a t  I f o r  one d o n't u n d e r s t a n d  the t e r m s  t h a t  y o u  l a w­
yer s  use here, but I can see v e r y  d i m l y  t h a t  t h e r e  m a y  be a 
p o s s i b i l i t y  of c o r r e c t i n g  the e r r o r s  t h a t  we h a v e  m a d e  u n d e r  
o u r  T e r r i t o r i a l  setup. If we c o u l d  r e m e d y  t h a t  u n d e r  the s t ate 
setup, th e n  th a t  is w h a t  I a m  for, and that is the r e a s o n  I 
w a n t  to m a k e  it c l e a r  here. I a m  s a t i s f i e d  w i t h  y o u r  e x p l a n a­
tion.

P R E S I D E N T  EGAN: Does a n y o n e  w a n t  t h e  f l o o r  t h a t  h a s n ' t  h a d  the
f l o o r ?  Mr. R a l p h  Rivers. H a v e n ' t  y o u  h a d  the f l o o r ?

R. RIVE R S :  N o t  on this subject. I h a v e  r e f r a i n e d  up to t h i s
point, b u t  b e a r i n g  on th i s  is the p r o p o s i t i o n  t h a t  w e  are t a l k­
ing a b o u t  w h e t h e r  r e g u l a t o r y  and q u a s i - j u d i c i a l  b o d i e s  s h a l l  be 
p l a c e d  in p r i n c i p a l  d e p a r t m e n t s  o r  w h e t h e r  t h e y  s h a l l  be p l a c e d  
out of p r i n c i p a l  d e p a r t m e n t s .  If we k n o c k  out the w o r d  " q u a s i -  
j u d i c i a l”, the l e g i s l a t u r e  c o u l d  s t i l l  c r e a t e  q u a s i - j u d i c i a l  
d e p a r t m e n t s  but w o u l d  s i m p l y  be m a k i n g  p r i n c i p a l  d e p a r t m e n t s  
o ut of t h e m  i n s t e a d  o f  k e e p i n g  t h e m  out of the p r i n c i p a l  d e p a r t­
ments. I w a s  g o i n g  to m a k e  the same p o i n t  t h a t  Mr. H e l l e n t h a l  
made, that we c a n ' t  get to f i r s t  b a s e  p r o t e s t i n g  some of  the 
a b u s i v e  e n f o r c e m e n t  m e t h o d s  of an a g e n c y  th a t  is c r e a t e d  b a c k  
in W a s h i n g t o n ,  t h a t  we w o u l d  h a v e  to go b a c k  to C o n g r e s s  to get 
r e m e d i a l  m e a s u r e s ,  but a f t e r  we h a v e  o u r  own l e g i s l a t u r e  here, 
w h i c h  w i l l  h a v e  the p o w e r  to c r e a t e  t h e s o  b o d ies, e v e n  if we 
do s t r i k e  the w o r d  " q u a s i - j u d i c i a l "  f r o m  t h i s  p a r t i c u l a r  article, 
we h a v e  a l e g i s l a t u r e  n e a r  at h a n d  m e e t i n g  e v e r y  two y e a r s  w h e r e  
the c i t i z e n s  can go do w n  and c o m p l a i n  a b o u t  h o w  th i s  s t a t e  
a g e n c y  is t a k i n g  t h i s  h i g h h a n d e d  m e t h o d  or the other, so if we 
ne e d  to leave t h i s  in the h a n d s  of t h e  l e g i s l a t u r e ,  l et's t r u s t  
the l e g i s l a t u r e  to put in the s u i t a b l e  r e s t r i c t i o n s  and go to 
the l e g i s l a t u r e  w i t h  o u r  c o m p l a i n t s  e v e r y  two y e a r s  w h e n  the 
time comes.

P R E S I D E N T  EGAN: M i s s  Awes.

AWES: The C o n v e n t i o n  e x p r e s s e d  the d e s i r e  to a d j o u r n  a b o u t  3: 4 5
so t h e y  c o u l d  c a t c h  the b u s  at 4:05, and I t h i n k  t h a t  c l o c k  has 
stopped. Mr. M a r s t o n  and I b o t h  h a v e  3:50*

P R E S I D E N T  EGAN: W h e t h e r  or not we c a n  get to t h i s  a m e n d m e n t  by
then, vie'11 see. T h e  q u e s t i o n  is, " S h a l l  the p r o p o s e d  a m e n d m e n t  
as o f f e r e d  b y  Mr. B u c k a l e w  be a d o p t e d  by the C o n v e n t i o n ? "  All 
t h o s e  in f a v o r  of the a d o p t i o n  of t h e  p r o p o s e d  a m e n d m e n t  w i l l



e x e c u t i v e  o r d e r s  of the g o v e r n o r  w h i c h  m a y  c h a n g e  the a s s i g n­
m e n t  of  f u n c t i o n s  a m o n g  the d e p a r t m e n t s ,  a n d  I a m  w o n d e r i n g  
just what f o r c e  t h e y  w o u l d  h a v e  in law, for e x a m p l e ,  w h e r e  
t h e y  c o n t r a v e n e  some lav; that m i g h t  h a v e  b e e n  p a s s e d  b y  the 
l e g i s l a t u r e  s a y i n g  that the f u n c t i o n  of a c e r t a i n  d e p a r t m e n t  
s h a l l  be thus a n d  so a n d  t h e n  the g o v e r n o r  i s s u e s  a n  e x e c u t i v e  
o r d e r  ’wh i c h  says he r e  t h a t  it w i l l  b e c o m e  e f f e c t i v e  at the c lose 
of  the n e x t  r e g u l a r  l e g i s l a t u r e .  What h a p p e n s  to  the l a w  on 
the b o o k s ?  Is it of no  a v a i l ?

P R E S I D E N T  EGAN: Mr. Rivers.

V. RIVERS: Mr. P r e s i d e n t ,  I a m  p l e a s e d  to a n s w e r  t h a t  q u e s t i o n
b e c a u s e  it is one th a t  we d i s c u s s e d  at some l e n g t h  i n  the C o m­
mi t t e e ,  a n d  in r e g a r d  to o r g a n i z a t i o n a l  e f f i c i e n c y  of  the e x e c u­
t i v e  d e p a r t m e n t ,  the g o v e r n o r  w o u l d  be a b l e  to r e c o m m e n d  t h i s  
c h a n g e  in h i s  e x e c u t i v e  order. It w o u l d  n o t  b e c o m e  e f f e c t i v e  
u n t i l  a f t e r  the l e g i s l a t u r e  h a d  r e v  .awed it a n d  c o u l d  t h e n  ta k e  
an  a c t i o n  u p o n  it. It is the sa m e  c l a u s e  th a t  g o e s  a l o n g  with, 
of course, t h e  id e a  of the s t r o n g  e x e c u t i v e .  It is a l s o  the 
same c l a u s e  t h a t  is u s e d  in a s i m i l a r  m a n n e r  for t h e  r e o r g a n i z a­
t i o n  p o w e r s  of the P r e s i d e n t  of the U n i t e d  S t a tes. It do e s
g i v e  h i m  the p o w e r  to a l t e r  e x i s t i n g  o r g a n i z a t i o n a l  s t r u c t u r e s
that h a v e  b e e n  set u p  b y  law, but o n l y  a f t e r  the l e g i s l a t u r e  has
f a i l e d  to s a y  "No, we w o n ' t  let y o u  do t h a t . "

SUNDB O R G :  D o n ' t  y o u  feel we h a v e  t o  s p e c i f i c a l l y  g i v e  t h o s e
o r d e r s  the f o r c e  of l a w  in the c o n s t i t u t i o n  or o t h e r w i s e  b e f o r e  
t h e y  c o u l d  c o n t r a v e n e  a n  act of the l e g i s l a t u r e ?

V. RIVERS: W e  d i s c u s s e d  th a t  a n d  t h o u g h t  this w o r d i n g  w o u l d
c o v e r  it by  a n d  w i t h  the a d v i c e  a n d  a l s o  d i s c u s s i o n  w i t h  m o r e  
t h a n  one c o n s u l t a n t  on the matter. O c c a s i o n a l l y  t here is a b o d y  
w i t h i n  t h e  o r g a n i z a t i o n a l  a d m i n i s t r a t i v e  s e t u p  of g o v e r n m e n t  w h e r e  
t h e y  h a v e  the p o w e r  of m a k i n g  r u l e s  th a t  h a v e  the f o r c e  of law, 
a n d  It w a s  t h o u g h t  this w o r d i n g  c o v e r e d  it. Of course, none 
o f  the r u l e s  that are u p s e t  o r  ch a n g e d ,  or b e c o m e  lav; a r e  
a c t u a l l y  a c c e p t e d  u n t i l  the l e g i s l a t u r e  f a i l s  t o  ta k e  a p o s i t i v e  
r e p e a l i n g  or n e g a t i v e  a c t ion.

S U N D B O R G :  W o u l d  t h e  g o v e r n o r  have the a u t h o r i t y ,  a n d  I a s s u m e
he would, to veto a n  act of the l e g i s l a t u r e  w h i c h  w o u l d  u n d o  one 
of these e x e c u t i v e  o r d e r s  of his? If not, s h o u l d  we not say so?

V. RIVERS: T h i s  is a r e s o l u t i o n ,  not a n  act. T h e y  w o u l d  do
it b y  r e s o l u t i o n  If t h e y  d i d  not a p p r o v e ,  a n d  he has n o  ve t o  
p o w e r  o v e r  a r e s o l u t i o n .  T h a t  is a joint a c t i o n  of the h o u s e  
or the t w o  h o u s e s  i n d e p e n d e n t  of a n y  g o v e r n o r ' s  a p p r o v a l  in 
c o n n e c t i o n  w i t h  r e s o l u t i o n s  as I u n d e r s t a n d  it.

S U N D B O R G :  D o e s  a n y  state ha v e  a p r o v i s i o n  s u c h  as t h is?

V. RIVERS: I b e l i e v e  t h e r e  are some of the n e w e r  state
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PRESIDENT EGAN: The question is, 'Shall the proposed amendment
as offered by Mr. Buckalew, deleting the vords 'and quasi­
judicial1 from Section 14 of Committee Proposal No. 10/a be 
adopted by the Convention?" All those ln favor of the adoption 
of the proposed amendment will signify by saying "aye", all 
opposed by saying "no". The "noes" have it and the proposed 
amendment has failed of adoption. Mr. Robertson.

ROBERTSON: I would like to ask the Chairman, Victor Rivers,
Why Is the word "administrative" omitted from that particular 
sentence? You refer to "administrative" In line 1 of Section 
14, why don't you have the word "administrative" in there?

T£. RIVERS: Which sentence is that, Mr. Robertson?
|

ROBERTSON: In 3ine 23, "regulatory and quasi-judicial bodies",
wjiy shouldn't you have the words, 'regulatory, administrative, 
and quasi-judicial bodies" in there?

V. RIVERS: Well, as I understand It, it is our understanding
that administrative bodies as a group should be under principal 
departments and this would make it possible to exempt them. 
Certain classes of administrative bodies, such as regulatory, 
quasi-judicial, and temporary need not be for the purposes of 
efficient administration, all of the major administrative bodies 
would fall under a principal department. That was the Committee 
intent.

PRESIDENT EGAN: Are there other proposed amendments to Section
14, 13, 16? Mr. Riley.

RILEY: I have an amendment on the Clerk's desk.

PRESIDENT EGAN: The Chief Clerk may please read the proposed
amendment as offered by Mr. Riley to Section 1 6 .
CHIEF CLERK: "Section l6, page J, line 21, strike the last
sentence." Is that right?

RILEY: Yes. Mr. President, I move its adoption.

P R E S I D E N T  E G A N :  M r .  R i l e y  m o v e s  t h e  a d o p t i o n  o f  t h e  p r o p o s e d
a m e n d m e n t .

GRAY: I second it.

PRESIDENT EGAN: Seconded by Mr. Gray. Mr. Riley.

RILEY: Mr. President, to a degree we.have considered this proD-
lem with respect to the article submitted by the Committee on 
the Judicial Branch, and it is my memory that on that occasion 
quite a bit of discussion occurred, and it was the feeling of 
the body that we should not deprive ourselves of the services of



PRESIDENT EGAN: M r . C o o p e r .
J

t /

COOPER: I raised a question on this Saturday also. It say3
"...at the head of a principal department or of a regulatory 
or quasi-judlcial body..." Therefore, I feel that all boards 
or commissions eventually would be classed within those three 
limitations and that the governor would have to approve the 
appointment of the executive officer, and I agree with Mr.
Walsh and others that eventually politics can possibly enter 
into some board or commission where it has no point of being 
and I support the amendment.

PRESIDENT EGAN: Mr, Fischer.

V. FISCHER: I would just like to say that I do not consider
education or anything else a "holy cow". It is a function of 
this state. It is part of the general administrative organiza­
tion, and I do not believe that it deserves any kind of special 
treatment. I think that the commissioner of education should 
possibly be appointed by a special board of education, a non­
partisan board. At the same time, however, that commissioner 
will have to work with the governor. He will have to work with 
other department heads. For instance, bhe commissioner of 
education,I do not believe it would be right to leave the way 
open for the appointment of a commissioner of education who 
will just be separate from the general executive branch of the 
state and from that standpoint I am very much opposed to the 
amendment, and I stand by the article as it i3 written.

PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: May I ask a question of Mr. Victor Rivers?

PRESIDENT EGAN: You may.

HELLENTHAL: Mr. Rivers, v/ould you have any objection if specific
language excluding the University of Alaska were included in 
the section?

V. RIVERS: Mr. Hellenthal, I will stand by the committee re­
port in this matter. It is one of the things we discussed at 
length. We feel we have solved it adequately and properly, 
and I v/ould not care to see a specific inclusion, or exclusion 
made. I speak for myself and I think for the v/hole Committee 
on that.

HELLENTHAL: For example, would you object to saying, "Provi­
sions of this section shall not be construed to apply to the 
board of regents of the University of Alaska."?

V. RIVERS: I would object. 1 understand that there is going 
to be brought in in connection with the actual Indication of 
the University of Alaska as a state university, and if there



E C T I O N  1 0 .  E X E C U T I V E  P O W E R S . )
T H I S  S E C T I O N  M A K E S  T H E  G O V E R N O R  R E S P O N S I B L E  F O R  T H E  

F A I T H F U L
C O M M I T T E E  P R O P O S A L  N O .  1 0  -  P A G E  2  

P A G E ) / P A G E  N U M B E R :  1 2 4
E X E C U T I O N  O F  T H E  L A W S  A N D  G I V E S  H I M  P O W E R  T O  D O  S O  T H R O U G H  T H E
C O U R T S  A N D  B Y  O T H E R  M E A N S .  I T  A U T H O R I Z E S  H I M  T O  M A K E  
R E C O M M E N D A T I O N S  T O  T H E  L E G I S L A T U R E  A N D  T O  C O N V E N E  T H E  
L E G I S L A T U R E  O R  T H E  S E N A T E  A L O N E  W H E N  H E  D E E M S  I T  N E C E S S A R Y  I N
T H E  P U B L I C  I N T E R E S T .  C O N V E N I N G  T H E  S E N A T E  A L O N E  M I G H T  B E
N E C E S S A R Y  T O  O B T A I N  S E N A T E  C O N F I R M A T I O N  O F  A P P O I N T M E N T S .
( S E C T I O N  1 1 .  A R M E D  F O R C E S  O F  T H E  S T A T E . )

T H E  P U R P O S E S  F O R  W H I C H  T H E  G O V E R N O R  M A Y  C A L L  O U T  T H E  A R M E D  
F O R C E S  O F  T H E  S T A T E  A R E  T H E  S A M E  A S  T H O S E  C O N T A I N E D  I N  M A N Y  
S T A T E  C O N S T I T U T I O N S .  T H E  A U T H O R I T Y  O F  T H E  G O V E R N O R  T O  A P P O I N T  

• * * *
O F F I C E R S  O F  T H E  A R M E D  F O R C E S  I S  M A D E  S U B J E C T  T O  A P P L I C A B L E  L A W  
O F  T H E  S T A T E  A N D  T H E  U N I T E D  S T A T E S .
( S E C T I O N  1 2 .  M A R T I A L  L A W . )

T H I S  P R O V I S I O N  C O N F E R S  A U T H O R I T Y  T O  D E C L A R E  M A R T I A L  L A W  A N D  
A T  THE-: S A M E  T I M E  L I M I T S  T H E  S I T U A T I O N S  I N  W H I C H  T H E  A U T H O R I T Y  
C A N  B E  E X E R C I S E D .  I N  O R D E R  T O  C O N T I N U E  M A R T I A L  L A W  F O R  L O N G E R  
T H A N  2 0  D A Y S ,  T H E  A P P R O V A L  O F  A  M A J O R I T Y  O F  M E M B E R S  O F  B O T H  
H O U S E S  O F  T H E  L E G I S L A T U R E  I N  A T T E N D A N C E  A T  A  J O I N T  S E S S I O N  W O U L D  
H A V E  T O  B E  O B T A I N E D ,  A N D  I F  T H E  L E G I S L A T U R E  W E R E  N O T  I N  S E S S I O N  
A T  T H E  T I M E ,  T H E  G O V E R N O R  W O U L D  H A V E  T O  C A L L  I T  I N T O  S P E C I A L  
S E S S I O N  F O R  T H E  P U R P O S E .
( S E C T I O N  1 3 .  E X E C U T I V E  C L E M E N C Y . )

T H E  P O W E R  C O N F E R R E D  B Y  T H I S  S E C T I O N  I S  S I M I L A R  T O  T H A T  
C O N F E R R E D  B Y  M A N Y  S T A T E  C O N S T I T U T I O N S  O N  T H E  C H I E F  E X E C U T I V E  O F  
T H E  S T A T E .
( S E C T I O N S  1 4  -  1 7 .  O R G A N I Z A T I O N . )

A  C L E A R  D I S T I N C T I O N  I S  M A D E  B E T W E E N  T H E  A D M I N I S T R A T I V E  
D E P A R T M E N T S ,  S U C H  A S  P U B L I C  W O R K S ,  H E A L T H ,  E D U C A T I O N ,  A N D  
W E L F A R E ,  A N D  T H E  R E G U L A T O R Y ,  I N C L U D I N G  Q U A S I - J U D I C I A L ,  B O D I E S  
S U C H  A S  A  R A T E - S E T T I N G  P U B L I C  U T I L I T Y  C O M M I S S I O N .  T H E  H E A D  O F  
A N  A D M I N I S T R A T I V E  D E P A R T M E N T ,  W H E T H E R  S I N G L E  O R  M U L T I P L E ,  C A N  B E  
R E M O V E D  A T  A N Y  T I M E  B Y  T H E  G O V E R N O R .  T H E  M E M B E R S  O F  R E G U L A T O R Y  
B O D I E S  C A N  B E  R E M O V E D  O N L Y  I N  T H E  M A N N E R  P R O V I D E D  B Y  L A W .  I N

■***
O R D E R  T O  E N S U R E  M A X I M U M  C O O R D I N A T I O N  O F  S T A F F  S E R V I C E S ,  T H E  
A P P O I N T M E N T  O F  A N  E X E C U T I V E  D I R E C T O R  F O R  A  R E G U L A T O R Y  B O D Y  
R E Q U I R E S  T H E  G O V E R N O R ' S  A P P R O V A L .  T H E  A P P O I N T M E N T  A N D  R E M O V A L  
O F  A N  E X E C U T I V E  D I R E C T O R  O F  A N Y  A D M I N I S T R A T I V E  D E P A R T M E N T  W H I C H  
I S  H E A D E D  B Y  A  B O A R D  A R E  L E F T  T O  D E T E R M I N A T I O N  B Y  L A W .  T H E  
G O V E R N O R  C A N  F R O M  T I M E  T O  T I M E  B Y  E X E C U T I V E  O R D E R ,  R E O R G A N I Z E  
G O V E R N M E N T A L  A G E N C I E S  P R O V I D E D  T H A T  A N Y  S U C H  E X E C U T I V E  O R D E R  
S H A L L  N O T  B E C O M E  E F F E C T I V E  U N T I L  A  F U L L  R E G U L A R  S E S S I O N  O F  T H E  
L E G I S L A T U R E  H A S  B E E N  H E L D  A F T E R  T H E  O R D E R  I S  I S S U E D  A N D  H A S  N O T  
D I S A P P R O V E D  I T  B Y  A M A J O R I T Y  O F  B O T H  H O U S E S  I N  J O I N T  S E S S I O N  
A S S E M B L E D .
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R E V I S E D  R E P O R T  O F  T H E  C O M M I T T E E  O N  E X E C U T I V E  B R A N C H  
'•>0N. W I L L I A M  A .  E G A N ,  P R E S I D E N T  
A L A S K A  C O N S T I T U T I O N A L  C O N V E N T I O N  
D E A R  M R .  P R E S I D E N T :
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