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AMERICAN LAW REPORTS, ANNOTATED. [89 A.L.R.

nca ble of bein re v. Cazneau (1862 20 Cal. 504, dis-
g ryrnvn] ate(mb hrmself cussed supra(suo 1. b

te aéjpomtlr\],\gn&omer IS Ocated else' d. Qualification: approval of bond, do.

w ere. angd IS act, In Issuin

the commission, . i3 not discretionary otheh”'%h'%'é mvgh%rretoat 6 ofilce 0
Xvn't'% g]fma n‘lr)rlntrstlgrr(a?h(/futthe perform- g'tr?/ counseloy accepis the office anJ
y es the oath and files a hond wrt

And where, |n UI’SU nce of an a&a } e common council as requ|re
pointment re ula ardy made  [aw, which bon# appecrs f0 be %uff/
the compion ¢ unc a CII%; cient and entirely reqular rt has been
fSO” gualrfred for an offrce by 0iAng  held that the mayor is without power
ond.and takin teoat although the  to" revoke the a orntment rror )
awgorntment d not been SI?HEd 0y the a rova| of 'the bond eed V.

the mayor, it has been held that tne DetroP 97 Mich. 198 58
é)porn ment %vas final and HOt Su ]eCt fu the roceedin See

rescrssron the council, where the S?Qed v Detroit (18 4) 09 Mrh

N. W,

uty of the mayor in respect to sign- 406, 22 L.R.A, 842, 39
apporntm?nts wa3 purea/ minis- gt. Rep. 555), an Att%r. Gen. V. Corlrss
PeoBe ex el Mosher v 718947 98 Mich. 372, 57 N W. 410,
o (o 90 CT VT
With respect to the necessrt}% of a %rrmrn (1876) '39 N, rn |_,e 4) Whé?e'
commission or certificate  to lete  ypon 8e.n ag)pornted to the office 0
an agporntment a distinction has been ¢ty collector a few days before the
noted hetween _commission. or cer- exﬁrratron of the term of office of the

trfrcate rssued after an election of an ority on the appointive hoard, the
officer f/ nd commissjon om e/e Was md%%ted into office and
or certlf cate I S ater an 2 oint- 5 reg Upon the duties thereof, rtws
et e an ol R b
gL st ot b it i
a not submitted the “officer's bon
Pe and does not depend upon “the tq the mayor for his aﬁ)% f%r vet?
ssuance of a commission; while, In The view was expressed that t e fail-
the latter case, the rssuiance of the ure of the board to perfect the ap-
commission Is an essential part of the orntment by submitting the bond P
gporntment Conger v, Gilmer, (1867) P eina an acientrrel out-
Cal. 76. It wa said in this case Se ﬂ¥ %)nt] the appaintee,
Wlth respect to the aéns)orntme{tt of houd not eld to affect hPs rights.
offrcers boards con Isting, of sev-  ~ But where three of the judges of a
eral members, that [(e mere “fact that fourt(ff common geas? he dand de-

It 1S necessary to ta e a vote in order [jvered a certificate o orntment
to arrive at ‘some decision with re-  designating a certain persé’ as clerk
nf)eCt to the appointment does = not Ftat cgurt directing the actrn%

ke the ap orntment an "election” cIerk {o enter such ap%oln ment o

not regurrrng a commissjon OB certifi-  the minutes of the court and the
cate for its”consummation, but that court then adJourned until the fol ow
the action o the board In such a case In nday dissent bein ;
IS &S muc an aﬁgorntment as th %sse(? WO of the (udges t % the
action 0 over r or other single gntry fﬁe appomtmenJ % the min-
executive in Similar cases. utes of the court on the foIIowrng

For the rr%ht of a governor to re- Mond a¥ the cerk refused to enter th
scind an ewé) |ntn]ent made urrng a BBorn ment an t e same gudges
recess oft e aturew ere a com- sequent% ref use to approve " of
mission has Issued, Tte aP orntment do ere ¥te appointee, 1t
berng subéect to con nma Hg has been held t]ha the aﬁ)orntment
senate, see People ex rel. Wet rbee was never completed and hence was
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subgect to rescission by ‘be court, Q Mixrcllnueous

State ex re Goodrn v, Este 1 *7 In a Kentuckz case, in hoIdrn% -
Ohlo, h)t 4.1t was the ﬁourts le)ffectual and Invalid an attempt made
op |n|o in |s case that, 1t the aﬁ) hoard of education about two
tBIOm ment been ente]red on the onts after. the a orntment of a
Inutes of tecourt and t Porntee ou%g superrnt n but ripr o
had d]&ahfred b%takrn éhe oath of of- the |nn|n e su erintendent’s
|cea |vrng ond, and the bond had term o rescn the orntment the

een ap rve teoourt the court court said: * at re Ins to he ore

then fc not ‘have |nter fered with to complet thg occ% atron of the of-
the ofrooe but that, the approval of  Tice must one appointee,
the hond being an essential part of the and ot bv the a pporntrn qower
pgorntment the appointment  was The officethen has a selecte
su Ject t0 rescission a any time until Person authorized to assu e i, and,
th e hond was ﬂp rov% n the absence of ?ome new circum-
t appears from the statement of stances such as failure to qualify or
facts |n the reported case (Thorne refusal to accept the offrce t ere is no
V. souier ((MICh.) anfe i.¢)- and in Bower to put another in t Esrtron
the comfan on_case of North v g oard of Education v. Mc gs eg
ner Mich. —, 249 N, W (1930 235 Ky. 692, 32 8. W. (2
that he apﬁorntees in those ca%es had uck v Victoria 1392) 2
qualified and entered upon the ? 179 where, upon a ballot bein taken
charge of .the duties of the office, al- [y a city council for the purpose- of
though thrs fact was not stressed by Yectmg g cit offrcer Ith eared t at
the court. ope of “the candid 3 a ecerve
For  the rlaght to rescind the con-  clear majorit the result of the
firmation of an aﬁporn ment after the vote Was an ounced by the clerk, it
apa Intee has trle his bond agtd dNaII- was hel that the appointment was
or the ofiice, see the 0 lowing  final, an plete, and not subject to
cases discussed In subd, VI, b, ¢, in- rescrssron ?te council at a fater
fra | Unifeg States v, Smith {1932) meeting, alt ohtgh the resrdrn%offrcer
%?&éj e§< ?eIYGW E%eg V., \%a?t (B:usﬁk 23 trrt]e ehme%easregfst“hé‘ eeresom ¢ eo
(1875(} 4 N, J. L. 63 Fitz-  never ?e n erJ ned as regurred b Iaw

eral 1903 Su 8 no sealed instrument o ointmen
ga{nmed In <19831 88 APP ES)IV 4, had been executed, the apéjoentee had
Supp. 1125), never given any hond or other secyri-
And fobr tBe rrtght to reconsider an ty and had not filed the declaration
eIectron at a later meeting, & to {arhhful Performance of the du
the ectron havrn been deferred un ties 0 fce as required
til the next meetr g where_the and there had never been any, ormaI
son [)eclervrng the m r%rrt)( of vote on Installation of the appointee”into of-
the ak.-i: at |rst meetrng fice
des IS, oath ualifies tor th The fact hat |n order to complete
ofiice prior. to t e later meeting, see an ee tion g rPeope It IS neces-
State ex rer Burdick v. T rreII v 914 sar}/ at there should he a return
153 Wis, 4 f the result does not make a return
19 16E, 270, discussed supra, subd IV or. someth m{rfr} anal ogous to it a con-
C, strtuent eleme

nt of” an_ appointment,
As to whether an, aro pointment made S0 as tfo ermit a rescrssr n at an
af a morning sessro e recon- trme hefor the return or other equiv-
T ‘otmeaet%&”e%u't R e R s L )
n Weir v. State n
and9 takes thgpoath of ofilce r?tirrnd the  where a board of countat) ommission-
noon reoess see State ex rel. Prerce ers acting under the dut orrty of a
g/ Hardin <1931> 163 Tenn. 471, 43 t]atut rovi |n% that such a
W. (2d) 924 supra, fubd. IV. ¢, nually elect a secretary for
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the county poard of hea|th elected a
erson toytﬁrs otfrc (] entererf

rder ecl ann eectron on |t
rec?r s, It wa th f the hoar
? d not, on the o owin F
ectron rescind |ts actron and elect
another to the office.
(ﬁgg StB%tteMeX rel. SCh|6l7ds,\leWadhams
inn
cussec] infra, subé in whrch thg
common._council of crty 3 hel
to be without power to retonsi er Its
confrrmatron of an aggorgtment wh ere
the appointment een promul-
gated and publicly proc armed

gt. Right to reconsider confirmation of
appointment.

a. In general.

The resent division of the annota-
tron s erse es an annotation In 2

Some uestron hfrs been rarse
fo whether greater atrtu e shou n
be allowed “a collective body in the
matter of reconsrderatron Where it
seeks to rescrr}] a con firmation of an
appointment than where 1t seeks fo
rescrnd an appointment made directly

yThus in distinguishing between th
function of appointing to office an
the functron of confrrmrngh appornt
ments,. the Illinois. court as sald:
It is msrsted thgt the councr ? no
Power to reconsider an eectron of of-
icers by It: that. the confjrmation of
an a%r ntment is virtually an. elec-
tign 10 office; that the samie fule ap-
lles to con |rmat|ons as to electrons
nd _that the wer%ﬁ dicial au-
thorrt denies t |berat|ve assem-
blies the power _fo reconsider the
election of "an officer whijch 1t was
aut orrzed to make. This Is not, how-
ever, the case of an election.—a choice
between two or more candidates, The
councrl does not, _In any sense, choose
the a orntee The uestion’ _before
It |s] proval o executive act
e ma or [ts actron Is discretion-
arg/ eli eratrve Peg le ex rel.
MacMahon v. Davis (191 254 111
439A %2 thN E. 326h 2 /lt)L 1650. i
nd the view has heen expresse
hased udaon the ﬂlleg ?rf? rpence In
nature Detween the dct of nomination

ANNOTATED. [39 A.L.R.

and tge ﬁct oL copfirmation, it bernrg
argued that t e ormer_1s the exe
crﬁe of a gurey executive function,
lle the latter ’is more In the nature
él Ie%rslatrve act: that ca es up-
mP he rr%ht to rescind the con-
tion of Porn} ment are] not
uortg in sumo the right t
rescrn n %E tment drrectymae

Issenting opinion of Wiest. J. n
North 9V agner (1933) — Mich.

From a review of the cases, how-
ever |hwould seem that, as a general
ru e, the confrrmatron of an appoint-

Et IS just as mdrng upon the bod

It as a, direCt ap Porntmen
See cases cited in the next two sub-
divisions of the annotation.

b. Confirmation by legislature.

The roceeohn sofa Iegrslature be-
? a most alw overne by fixed
rues of order amo g which afe usu-
ound rules for the reconsigera-
t|o of matters previously voted on,
the question of the right gf the. legis-
[ature to rescind. the “con rmaﬁron ?f
an ap{)omtment is, dependent arg y
lo he constroctron and effect t0 be
glven to such rules
For the r| h to at ack the validit

f rules of order respect .to re-
%gnsrderatron see te annotation In

L. ed. U. 5. 967.

The view has been expreﬁsed that
the 8onstrtut|ona rrght of the senate
to adopt rules with Tespect to the, re-
consl eratron of resolutions passed b
It extends qnly to cases where th
senate Is acting in a Iegrslatrve ca&a %
Ity, and does not embrdce cases, suc
as the confirmation of apRorntments
w ere the senate acts in.a exefcutrve

acrtP/ Drssentrn opinion of Eth

« [n Witherspoo State <925
Miss. 310,. 103 So. B

vrew was definitel re#]ecte
majority of the codrt 1h that ¢ se

Likewise, In Att)é Gen, V. Oakman
9015 126 Mlch 17.66 3. W. 151,
under a r%lt a oa tstate St martt:né
motion for recongrgeratt/o t% [)e ma

on the same day the vote |staen a>|r

within the next two days of actu
session of the senate ther%after might
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resirnd "he c%nfrrmatron of P
g rment aE e same Session efoe
actron ased upon the confirma-
tjon had been taken, tecourt rejected
the contention that, In consenting to
ia Porntment P/the governor, "the A
egislature is pe ormrng an execu-=
3 rather th n a legislative duty,

t at the rules governrn? the acts
f the egrslature In 1ts  Tegislative
capaortg nclud Jt(% the ”]!]e with re-
spect t0 reconsideration, have no ap
pIrcatron t0 such.a cage,

ut]w ere notice of
t|on as been sen‘eto tt

com
ment and A R
and entered upo)). the dischar
uties of the office, it has been held
that the confirmation cannot be recon-
sidered, even though the rgles of the
senate provide for reconsideration,
Thus in|_United States Smith |
§1932) 236 T) ii. 6, 76 L. e ‘H4, 52
Ct' 475, where, after consentrng t0
nomination made Z the President,
the Senate orr: -ed that the resolution
and confrrmatron should be forwar -
ed to the President, |n accord fanoe
wrth which order the secretary of the
Senate notrfred the President’ of he
eon irmation, the communication
del |vered bg/ the official messenr{;ﬁr
the Senate, and, upon reoervrn?
notrce of OIco(nflrrmatrdon the Pres ent
signed_and delivered a commissjon o
th Pfrcer and tile officer immediatel
took the ‘0oath of offroe and entere
u on  the drscharge of the duties of
the office, buf. at ts next session, the
Penate voted to rec nsider _the "con-
irmation, and. a fe Presrdent had
refused the re uest of the enate to
return the reso lution 0: confirmation
to |(§ Pon the ground that he had al-
ready Issued a commission, the Senate
glaced the nomrnaéron on its calendar
r,ﬁprocee ed to reject it, actrnﬁ
un er the rules of the Senate wit
ect}to reconsjderagion, whrchg -
that a motion for reconsrd
tron may be made on either of te
next two days of actual executive, ses-
sion of the Senate, "hut If a notifica-
trfon of the confrrﬂrﬂ ion or re lection
nomrna&ron S a ave been sent
to the Pgsr Erﬁ uore the expiration

he confrrma
executrve
ointe ae o O”?e
intee has qualjfied
(19 oft e

161

of the trme within thch a motjon
to reconsider may be made, the motron
to reconsider shall be accom anied b
a motion tﬂ re uest the President t0
return such notification to the. Sen
ate.” and that " n minations ¢ nfrrmed
or re ected b e Senate shall not
e returned he secretary to the
Presi ent untr the ex Iration of the
time limited for making the motron
to reconsider the same, or wh |e a
motron to reconsder Is pend md]
|ess othe1 wise ordered oy the Se él
It was held that the Senate
Power 0. reconsider the con |rmat|on
n reac mg this result, the court re-
ligs o a la ge extent upon the hrstor
of the ruleS of the Senate with r
P it to reconsideration and the P a
tca constructron(out upon those
Sy ﬁ e Senate and the Executive. It
| ornted ou that to rmrt the
?nate o re onsr r the co nma&ron
[ it had notl |ed the Presi H
d renderéoractrca y nu atoryt
Provrso added to the “rule |rect|ng
ne secretar not to notify the Presi-
ent unt the expiration of the time
imited for making a motion to recon-
sider, that such “notification should
not be grven “Unless otherwise or-
dered b, the Senate " In sypport of
the restlt reached by it the court
sald It |s es en aI to the orderI
conduct of

usiness that o
mal Itrt/ be observed in the relations be-
gtrvreren ntl eérlent branch egnofrtrer% gov-

ent char concyrr
t'cs: and th? achv branch eabtle to
rely’ upon defrnrte ana formal notice
of actron b){) another The cop truc
tion urged the Senate  woul
vent the Président from Procee

In any case upon notification of ad-
Vice. and %onsent wrthout frrst detelr

wou

mrnrnge roug unoff |cra channe
whether the resolution had been for-
warded in compliance with an order

of immediate notification or by the
secretary |n the ordinary course of
usiness: or the re?olutron itself
ears ong/ 3 Its adoption.

f th e Pr srdent etermined _that the

reso [ution had been sent within the
time Irmrte or makrn a motion to
reconsyder, e o] have then éo in-
form "himself when™ that period” ex-
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wred If the motion Were made he drsposed of adverse or the trme f%r
e put upon notice of ¥ the making thereo a5 ex |re wit
?erot of a requ st to return the esto- out such a motion being mad
ution. But Under the view urged
the Senate, thﬁt recon5|derat||on m%
ough the reso utron £

€. Confirmation by local hotly.

In.the case of the rionJrrmatron of
Ioca |

roceed even h
R returned, d receive no for- ointments b es, such a
matl advice as to t e tfrs osrttr]on of t ‘BCO” firmatio y a crta/ council o
e motron save . In te cse of a ﬂ tm nt b r, It 1S gen-
%Hal vote of re ectro onfirmation. era d %a fter the erI of “the
Py e e et
woulg. be- engendered oy such a con- Bom eted the gd)nfrrmatron IS not

struction repel its adoption.”
But a different result has been su%ect t0 reconsideration.

reached where no nofice of the con- us, in State ex rel. Childs v. Wad-
firmation was’ sent to the executrve hamshg 896% 64 Minn. 318, 67 N. W,
Witherspoon v, State b4 ? P ointment bly a_mayor
Miss. 310, 103 So. 134, t t case to the office of Ity assesso Waf con-
a sfate senate, P recervrn a nomi- frmed by the common_council, “the
tlon ma e by the governdr {0 th agPorntmentt(ereaf er bernq duIy en-
office of levee ¢ mmrss?oner con nmeg recor promulgated
the aBBorntment at an ex cu(swe ses-  ed U”? Utbt e con&m%n
sion, but no order was made nectrnd COU”CIf on a 0t|0ﬂ €Iing made
notice to be sent to the governor of one of its members at a subseguen
the confirmation, and at 3 subsequent meetrng to reconsrder the vote] of con-
session of the senate and withid the firmation, upon_ the groung that suich
time_perpmitted the rules of the member had' voted for confirmation b
senate gn recot/tsr deration.  which mrstake rescrnde Its, for er vote 0
ruIes were substantrally the' same ag ~ contirmation an re ecte the ap-
the. ru es g{overnrnﬂ] F (enate of the Porntee It was_held } ‘ ornt
United States and mvolved In th e cgse |9 power favrn been ul exe crsed
of Unrtd States V. Smrth . S. te confirmation and n t |n fyr-
supra, ovVernor mak Ing h t er bein necessarg to com ee the
BPntment aving in_ the eantire POIH% ! ? ttempte FeS0IS-
een succeeded by another in the gov- 50” Od t ed con nm:#ron was unau-
ernor's ofnce the senate voted to”re- thorized ana or no errect
consider the con mngtron and con And where nap ointment made by
sented to the withdrawal of the a ma%/or ‘ a vacancy In_the 8ffbce
appointee’s name by the new gover- of city clerk has. een confrrme
nor. It was held “that, the Senate the common council, and tea orntee
havrn%; acted In _entire accordance has flled his oath and bond
with Its ryles, which und the Con- Kery act requrred 0
stitution of the state it ha % power cat% IS acceotance 0 te o |ce
to adopt, the rescrssron of the con t] een held that 1t is not within
firmation’ was Proper his reﬂ't is  the power of the council to rescind its
e>(<jpressed by the court as follows: former action and reject the. nomlna
f course, .. When the senate tion at a su sequet meetrng
confirms an aj porn ment made by the Frtzgerald (1 903(} upp. f
governor |t without power there- §aff|rmed in f 33 App Div. 434,
fter to revoke th confrrmatron but 4 N, Y d) 125). "]t was the
nder the rules o %Senaé court’s view In this cdse that the ap-
the Constitution aut orize |t to Bornt]ment could not he revoked even
adogt no vote on th ? ‘confirmatjon of Dby the mayor and council acting to-
an appointment to ofiice IS ”ﬁ and  gether,
consequently there 1s no such con- ~ So. in State ex reI Whrtne v. Van
frrmaf on untrI a mot| on to r%consrder Buskrrh (ISTSi 40N, J. L. 463, where
an affirmative vote t ereon has heen upon the tender of th3e resL%natron of



ANNO.- APPOINTMENT TO OFFICE- RECONSIDERATION. 163

the chief of polhce of a city and the after. it Was held that the rescrssron

nomination by the mayor of a person of t he con |rmat|on Was proper.

to fill the vacanc the hoard of coun eac mg trs resut te court fo-

crlmen acce ted the resign tron and tty aman 11901
grrmed te nominatior, t a 126 Mlch 17. 863 \

setﬂuent meetln rescinde

err surstra The act’ ?h)e

ep. hrd
vote efusing to a cept the re?g - H Pntfe ? ina sup]trng the offrces on
tion and wi drawrng the confirma-  day_ following, their apporntmen was
tion of the nominati the ap- heﬂ not to give them aﬂg ? itional
Porhte with the th? nto te mayor g t with respect to t Ices, In
00k t e oath viBw of the fact that the motion to

and entered
tres of tthe office, It was reconsrder the vote of confjymation
t at t e act of the councrlmen was pend mg pefore the co%rncrl at the
|n att mpt]n% to rescm the vote time t e¥ kover th ?rces Wrth
taken t]e t their frrst eetin espect 0 the apcp icabi %/o rules
was un, ut orrze and of no effect. order to the onfrrmat on of ?\P
vy]as sald wrt respect to the hl ht of pointments, the court sald: o
the councilmen to withdraw their ac- 00d _reason IS apparent wh
cegtance of the resr nation, tatb council may not establish rulfes |n
acceptance of the esrgnatron eing such cases” for the government of
a matter t edrsRO'se \}/t e ar [tS own procedure In ﬂrrlvrn at its
son or pody In whom was vested thg final judgment, as well as | other
Bowero appointment, no action coul cases. r}erh( procedurg %uhres
e taken By the councilmen with some rules for he roper despatc
spect to it withe t the cqnsent of the business and d? |bera on in |ts con-
ayor art qf the appointive power duct. The confirmation of executive
vested |r} hhm and. 1t 1s said In 8ﬁomtments shoHId bF delrb?ratel
a aer part of the oprnron that the sidered, and the rules aBP Icabl
same considerations app g % he at- o ordinary uestron? to secyre such
tempted reconsrderatron f the nomi- deliberation may well be applied.”
nation. It is.obvious, of course, that where
Buhwhere the rules fof orde govern- the office |s not for ang fixed or defr-
g e proceedings 0 l%?dly nite term but IS dependent upon pub-
rovide for reconsideration, a differ- Irc nec%ssrtg and ea:onomrc condrtrons
nt result is reached. 3 1In the_case uties, consent to

Thus, in People ex rel. MacMahon fhe & Plomtment may be withdrawn

v, Davis (1913) 2347111 439,120 N, E. ?trsas? 5m\eNyo rlogs Xohgggton County

326 2 A 350 where a motron
vas made |mme |ateg after the con- See the quotation qrven as drctum
firmation of . certarn Pgrntments and stated to be well-settled law, In
3 Cit councr fo reconsider such cor- Schulte v Jefferson (/1925) 21 Mo
firmdtion. and 1t was voted to a?/suc HJ 3 S W. 10 to” the effect
motion on_the table, and the estron that where the ap rr)orh tment |s made
of reconsrderatron was take as the result ot y nomjnatjon Xone
the next reqular meetrn% of the cou - authorr and confrrmatron oy another
nd the vote of copfirmation re- te a ﬁonhténem IS hot complete untrf

scrnged the action of the council be- odies con ern

In ccordance with the rules een . and Eo W |c??
ad ted X rovrdrng that a ote een, |htrusted wr gowero con
or questio t be réconsidere |rm|nrt; appointments may reconsl er
any time durm

the same meetin or Its_aclion Dbefore. any dction haseq
at'the first regular meeting held thgere upon Its Prst decision has Been taken.

Dwyer,
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Qmal Inrem. Type of jurisdiction of a court based on g
Person's Interest in property within the!,unsdmtmn of
he .court There must be a connection involving
minimum contact between the property and the sub-
ject matter of the action for a state to ‘exercise quasi
In ran_Jurisdiction. hgffer v. Heitner, 433 U.S. 186,
97 S.Ct'2569, 53 L.Ed.2d 683. "Quasi in rem Procee -
ings’ Is generally defined ag affecting only interest of
particular persons In specific propert%/,and is distin-
,ﬁwshed from pro,%eedm s ir. rem which determine
interests in specific property as against the whole
world. Avery v. Bender, 124 Vt. 309, 204 A.2d 314,
317. See also Jurisdiction.

Quasi Judicial. A term ,a? lied to the action, discretion,
etc., of public administrative officers or bodies, who
are required to investigate facts, or ascertain the
existence of facts, hold”hearings, and draw conclu-
sions fir— them.. as a.basis for their official action,
and to exercise discretion of a judicial nature.

Quasi Judicial act-_ A judicial act performed by one not
aludge. State Tax Commission of Utah v. Katsis, 90
Utah™406. 62 P.2d 120, 123.

Quasi-tnditio /kaYsa tradishQyjow/. Lat. In civil
law, a term used to designate ttiat a person is in the
use of the property of another, which the latter suf-
fers and does not oppose. It also mgnmes the act by
which the right of property is ceded in a thing fo a

Person who is in_possession. of it; as. if | loan & boat

0 Paul, and deliver it to him, and afterwards 1 sell

him the boat, it is not reﬂmsn,e that he should deliver

the hoat to me to b(f ?,gal delivered to him; there is a

quasl-tradition or delivery.

Quater cousin. See Cousin.

Quatuor pedlbus currit /kwodywor pedsbss kihnt/.
Lat. It runs upon four feet; it runs upon all fours.
See All-fours.

Quean /kwiyn/. A worthless woman; a strumpet.
Obsolete.

Queen. A woman who possesses the sove,rei?nty and
royal power in_a couptry Fnde,r amonarchical form of
government. The wife ‘of a King.

(ﬁueen regnant. In English law, a queen who holds
the crown In her own right; as the first Queen Mary,
Queen Elizabeth, Queen Anne, and Queen Victoria.

For the titles and descriptions of various officers in
the English Iegal system, called "Queen’s Advocate,"
Queen's Coroner, Queen's Counsel" *“Queen's
Proctor," “Queen's Remembrancer.” etc.. during the
r?|%n of % fefma,le sovereign, see terms under King and
also the tollowing titles.

ueen's hench. The English court of king's bench is
Qca?leaduring the reigngofaqueen. Seé King's benc?].

Queen™ wunseL See King's counsel.
Queen* evidence. See King's evidence.

Queen’* anon. A jail which used to be adp ropriated to
the deptors and criminals confined under process or
by authority of the superior courts at Westminster,
fie high court of admiralty, and also to persons
Imprisoned under the bankrupt law.

c c s bV u Y Y QUESTION

Queea’s proctor. See King's proctor.

Que estate /kwiy sstéyt/. L. Fr. Whose estate. A
term used in old pleading, particularly in claimin
prescription, by which it was alleged that the plainti
and those former owners whose estate he_had had
|mmer@or|allcy,exerclsed the right claimed. This was
called "prescribing In a que eState.

Que est le mesme /kwiy iy is mem/. L Fr. Which is
the same. A term uset)f in actions of trespass, etc.
See Que est eadem.

Quemadmodum ad gmestiooera_ factl non respondent
Judices, Ita ad %uastlooe,n Juris norhres ondent Jura-
tores fkwerruedmxbm 1o _kwEshchiyownam  fiktay
nén respondant juwdasiyz, iyda id kwishchiyownam

jliras non raspondant juratdriyz/. In the same¢ manner

that judges do not answer'tq questions of fact, so

jurors do not answer to questions of law.

Quern reditum reddjt /kwdm rfdadam rddat/. L. Lat.
An old English writ which lay where a rent-charge or
other rant which was not rent service was granted by
fine holding of the grantor. It the tenant Would not
attom, then the grantee might have had this writ.

Querela /kwariyla/. _Lat. An action preferred in any
court Of’U,StICG. The plaintiff was called "querens,”
or complainant and his brief, complaint, or declara-
tion was called "querela.”

Querela coram rege a concfllo diacutleoda et terminanda
[kwariyla kdram rlxuy iy ksnsQ(i)yow daskaahiyinda
6t tarmaninda/, writ by whick one is call d to
w,stlfy a complaint of a tréspass made to the king

imsélf, before the king and his council.

Querela Inofflcios| testament! /kwamrla inafishiydwsay
tfestamintay/. Lat. In the civil law, a species of
action allowed to a child who had been' unjustly
disinherited, to set aside the will, founded on the
presumption of law, in such cases, that the parent
was nor. in his right mind.

Querens /kwiran(d)z/. Lat. A plaintiff, complainant;
Inquirer.

Querulous /,kwehr(g)alas/. Apt to find fault; habitually
complaining; d|rﬁosed to murmur, = Expressing, or

suggestive of complaint; fretful; whining.

Questa /kwestal. A %uest; an jnquest, inquisition, or
inquiry, upon the oaths of an impaneled jury.

Question. A subject or point of investigation, examina-
tion or debate; " theme of mqqu; problem; mafter to
be inquired nfo, as subject matter of civil or criminal
discovery. A point on which the parties are not
agreed, and which is submitted to the decision of a
judge and jury. See also Issue.

An interrogation put to a witness, for the purpose
of having him declare the truth of certain facts as far
as he knows them; e.g. direct or cross examination of
witness at trial. See also Discovery; Interrogation.

Categorical question.  One inviting a distinct and
positive statement of fact; one which can be answer-
ed b[y ges or. "no." In the plural, a series of
questions, covering a particular ‘subject-matter, ar-
ranged in a systematic and consecutive order.
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or ,orinciple. Antonyn of "casual’ or "occasional."
Eazllez\éb Industrial Commission. 79 Utah 47. 7 P.2d

As to 'regular Clergy; Deposit; Election: Indorse-
ment:  Meeting; Navigation; Process; Session, and
Term, see those fitles.

Regular and established place of business. Under Judi-
cial Code. § 48 (28 US.CAA. 88 1400, 1694). permit-
ting patent infringement suits to be brought in the
aistrict In - which™ defendant committed acts of In-

fringement and has a reqular and established place of :

pusiness, .a "reqular” place of business Is one where
business is earned on req(ularly, and not temporarily,
or for some r*v-al work or’particular transaction,
while un "established” place of husiness must be a
permanent place of business, and a “regular and
established place of husiness" is one where"the same
business,in kind, if not in degree, as that done at the
home office or principal place of business, is carried
on, A foreign Corporation may have a “reqular and
established “place of business" although ~business
therein is merely s,ecurm% orders and” forwarding
them to the home office. Shelton v. Schwartz. C.C.A.
U, 131 F.2d 805, 808.

Regular course of business. This phrase within work-
er's compensation acts excl,udm?,from their benefits
gerson whose employment is not in regular course of

usiness of employer, refers to habital or regular
occupation that party is engaged In with view of
winning livelihood or ‘some gain; excluding incidental
or occasional operations arising out of transaction of

that business; to normal operations which constitute
business.

Term used in connection. with books and records |
kept by a business_and which are admissible in evi-
dence if the court finds as a preliminary matter that
the entries therein were made in qood faith, before |
the action was commenced, and that such records are
part of the customalry operation of the business.

A memorandum, report, record, or data compila-
tion, in any form, of acts, events, conditions, opin-
jons, or diagnoses, made at or near the time by, or
from “information transmitted by, a person ‘with
knowledge, it kept in the course of a reqularly con-
ducted Business ‘activity, and if it was the regular
practice of that business activity to make the memo-
randum, report, record, or data compilation, all as |
shown by the testimony of the custodian or other
qualified witness, is not éxcluded by the hearsay rule,
unless the source of information or the mettiod or :
circumstances of preparation indicate lack of trust-
worthiness.  Fed.Evid.R. 803(6). o

Term is also descriptive of sales which are ordiriari- ,

ly made by a business in contrast to a bulk sale, |

Regular entries. Entries made in hooks _of account in ;
r(? ular course of business. See also Regular course
of business.

Regulariter non valet pactum_de re mea non allenanda
regyaleradar non vilst piktsm div riy miya non
¥I|yansenda/. It is a rule that 3 1.mpact not to alien-

ate’my property is not binding.

Regularly /regyalarli}//. At fixed and certain intervals,

e

régular in point of time. In accordance with some I

consistent or periodical rule or practice.

Reqular on Its face, Process is "regular on its |
when it proceeds from a court, officer, or body hi
authority of law to I1ssue process of that natlre
is legal “in_form and contais nothing to notit
If&wl apprise any one that it is issued without aw

by
or restriction; to sybject to overnmq rnci Ke
laws. The power of Congress to re?uae comm
Is the E),ower to epact all ap?ro?nate et{uslanon fo
rotection. or adVﬁnceme,n; o,adog measure!
romote Its growth and Insure its safety; to fix
rotect, control, and restrain, Virginian Ry.
ystem Federation No. 40, Rajlway Employees
artment of American Federation of Labor, C(
a.,, 84 F.2d 641, 650. It is also power to preia
rule by which commerce is to be governed, and i
praces prohibitory regulations. United States v r
T t>F¥' 312°U.S. 100,657, 61 S.Ct. 451, 456, 85 L.Ed «
. "HRegulate means to govern or direct according o i
or {0 bring under control of constituted authority
limit and prohibit, to arrange in proper order, ad
control that which already “exists. ,ar,mlngton Rf
Co. v, Town Plan and Zoning Commission 0f Town
Farmington, 25 Conn.Sup. “125, 197 A.2d 653, 8

Regulation.

Regulate. To fix. establish, or control: to ad
rgle, method, or established mode; fo direct

on.  The act of regulating; a rule or on
Prescnbed for management or government: ar;

ating principle; a precept. Rulé of order presat
b?/ superior or competent authontY, relatmq to acd
of those under |t? control. ' Regulation is rufe or oct
having force of law issued by executive authontg1
9,70 P.2d 307, 309. See Regulation*.

overnment. State ex rel. Villines v. Freeman.
Regulation A. This SEC regulation covers exempdi

fiom re?is,tration filing requirements for certain s
rities oferm%s under a stated amount.  Secunues A
of 1933, 15 US.C.AA. § 77c(h).

Requlation Z, Requlations of Federal Reserve Bo«
which implemen 1prOV|s|ons (?f Federal Truth-*
Lending Act. See Truth-in-LendIng Act.

Regulation charge. Charge exacted for privilege or |
condition precedent to” carrying on busineSs. S
also Privilege (Prn-ilege tax).

Regulation of an executive department. The genen
riles relating to the subject on which a depart®*
acts, made by the head of the department under sotn
act of Congress conferring power to make such reg
lations, and thereby give” to them the force of Fw
State ex rel. Kaser V. "Leonard, 164 Or. 579, 102 P2t

Regulations. Such are issued by varioys government*
epartments to carry out the intent of the law. Ages
cies issue re%ulanons to guide the activity of tho*
requlated by the agency and of their own employe*
and to ensure uniform application of the law. Reg*
[ations are not the work of the legislature and do &*
have the effect of law in theory.” In practice, how
ever, because of the Intricacies of judicial review a
administrative action, regulations can have an unpo*]
tant effect in determln,m,? the outcome of ,
volving regulatory activity. Umted States Gover*
ment fegulations appear first in the Federal Registm
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132 AMERICAN LAW REPORTS, ANNOTATED. [39 A.L.R.

Am, Re 103]." The court also more in the nature of the exercise of

POt S foIIo s from the o Brnron an executive than of a legislative
rrleutstrce rrstrancv |n eope powerbI it th ment
u“u We believe that the appointmen
3. “As t0 INS mode 0f a ornt of the def ndanﬁ wes 1 tpcomplete

ment being the exercise of a ower be! on recall until th e ower t0

essentially” executive In Its nature, recons 3 heen cut of the

It is sufficient t? say that executrve t|medst| u ated In rule 28, t re-

gower cgnnot a day defined by consideration was proper, and plain-

any fixed Standard. In the a0stract trff was thereafter elected to the of-
What would come wrthrn the execu-

tive power in our for qovern erhe order of ouster is hereby af-

ment, woulot fall wit |n the Tegis|a- frrmed but without costs to either

tive in another, and vice versa. " The party.

questjon_here is, whether, under our

constrtutron it |s executive or le |s Clark, Potter, Sharpe, and Fead,

n%‘t”%a?” o i %"”%“rtt‘h'gh‘t I

these or the like offr%grs to the ex-  paest 3. dissenting: by me in

ecu 'Ve auth 0”“9(?'33” has leff it Walter P. North v. John A. Wagner

tot e leg |sIat|v cretron whet er : :
create UC |cers A (Mich.) 249 N. W. 494,1 dissent.

a be fI I'[ cannot Qe tqu\fX sard McDonald, Ch. J., concurs with
that such an appointment 1& any Wiest, J.

annotation:

Reconsideration of appointment, or confirmation of appointment, to office.

[Officers, § 324.]

l Introductory how roblem arises.
%. Penera st te(nent i Problem 133.
fficers removab e at wil
Il. Genera rérrtgraapp ication of rulfe generally:
ﬁ rha?n ein personnel of apporntrve power, 136.
? Power toca new members, 138.
1. Rule as apphe to apporntments by single executive:

neral,
% Nor(hrnatrons rec ﬁs apgorntments 139.
App orntments to fill vacancies

V. RuIe as arﬁ) (i to ap o ntments by collective body:
B nq f ene rule, lh
Gerteral con deratrons with respect to rule and basis thereof:
21 In general, 3
AP orntmen& |st|nﬁurshed from ordinary business, 143.
Election and appointment dis mourshed 144,
EPorntment as executive or leg slaérve function, 144,
C. Recon deration at same meeting or at adjourned meeting: finality of

hallot: oost onement of vote:
1 In genera dB
2. De ctrve or ougtful hallot, 150,
d. Rules of order providing for reconsrd%ratron 152,
Contest rocee |n S eforea ntrve P
V. R ule consrdee wrt espect tot |naI|ty of ‘the apporntment

eneral,
% Notqce and acceptance of appointment, 156.



AXX0.—- APPOINTMENT TO OFFICE- RECONSIDERATION. 133

V.—continued.

c. Issuance of commission: srg

?vtlta ification: approval of b
Iscellaneous.

ning appointment, 156.
nd, getcplo 153.

VI, Rrght to reconsrder confirmation of appointment:

eneral,
|rmat|on by |

b

Drvrsr n VI. of this annotation
leéEYerse es the annotation in 2 A.LR.

1. Introductory; how problem arises.

a. In general: statement of problem.

,t IS, onhb/ Hatural t]hat a person or
collective Oh/ In_whom a power of
E orntme[t as heen vested shoul
occasionally experience a change 0
heart with” respect to the wisdom of
their selection, and desire to. recon-
Sl eer t) e app orntmoenter ét |gnw(rith (t r|]s
ues W |
(tve hog to reco srder ItS actro%pand
revoke the ag#orntment that the pres-
ent annotm IS concerned

It should be observed that the an-
notatron IS not concerned with cases
inyol vrnsg the removal of officers from
office nce the reconsideratjon ? nad
revocatron of an apgorntment In ef ect
Pro uce th e same result as a removal,

he two classes of cases are ver

?osey Ilred and occasronall cori-
used |nte (ecrsrons here 1S, how-
istinction between a re-

ever, (acear
consideration and a removal. In the
case of a reconsideration, the actjon
of the aﬂnorntrve power in revoking

TP ment is ta en atfa time,
usua within a brie r%erro ater the
athh tment, suc tha even g
as no power of renfov ?
paintive po er may wel eeI t at it
erI has r.ot een frnall}/ Presse
and that the matter 1s st [l within its
control, In the case of a removal. It
IS admrtted 1 at t e t|tIe to the ofhce
as ves F in t r}
e rrlg tuI horns office, ut |t |s
téo ave his trte to the offic
ited and the a orntee ouste
herefrom As stated . th e pre

ent ?nnotatron IS concerne ony wrth
the first class of cases.

b. Officers reinorable at will.
For the general question of when

egislature, 160.
¢. Confirmation by Iogaf %ody 162.

an officer is removable at will or pleas-
ure, see 22 R. C. L. 562,

Where the a pointive body is vested
with t er to remove the a{J-
nintee at wr without the necessr
f preferring charges a?arnst Im or

Reapdwtlhle r”lPES'?iranO uno etrmdtgcussmn

In present annotatjon orldrnarrl
woud not arise, since, In suc acas
the appointive body could accomP
the desired result” without. resorting
to its right of reconsideration.

It i possrble however, for the
uestron of the ri ht of reconsrdera
on to rise even t e a]%)orn
trve as the POW rof re vrn\;;
the o er at will as |n uc
Vrctorra (392) 2
cusseﬁ at then gth |ntfra ;
e were e ‘appointive ho
stead 0 takrn pthe natural Xourse
Pen to it of su manﬁ removrng
ficer, denies the validity of th
tron taken by it and s eks to rescrn
the a(!)pornt ent, see |tz

a{ rmed |n 21983 S“de i
e g

P Jn a subd. VI
in which It was sar in connection
wrth a resolution of a common coun-
cll attem ting fo rescind. the council’s
confirmation ‘of an - ppointment made
by the mayar, that tne rescrndrng res-
ofution coud not b %rven effect as
a removal of the officer from office
even though t councr under the
?rty charter, ah e power summari-
to remove the officer.

Attentron |s also caIIed in this con-
nection to Reg. v. Thomas (1338
Ad. & El. ]]33 112 Eng. Reprint, 307,
a case involving the rescission of an
appointment of a town cIerk who had
never received any communrcatron of
hrs appointment and a never lgrven

securlt required 3/ law fq
o Ice, In which It was héid that It was
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doubtful thether the owe( \{(ested 'ﬁ
the counc to remove the clerk at wi
cou he exerrirsed vtvrt respect to
an appointee If the appointmen
hfad neverp %c%uaﬁ? been chrre Into
fect, there being no one to remove
In such a case, but thdat there. could
be no question thaf, un
stances, the council might rescind the
appointment,

Also, where there are certain re-
strictions upon the rrohé of a board
or commission to rescind resolutions
assed hy It, %thou gh 1t 1s wjthjn the
Eower of the board or commission to
emove the appointee at 1ts own pleas-
ure, the question may arise as o
whether éhe restrictions on the right
to rescin aé) y to removals.

X (81875)

Thus in parte Richards
B. (Eng.) 36

removaI of a cIerk by a local board
through a resolution™ passed by the
board to that effect was held to be an
independent resglution, and not a re-
scission of the former resolution ap-
pomtrngz the clerk, so that the board
was _not bound to follow its b}/l

Provrdmg that “no resolution ot the
ocal board shall be altered or rescind-
ed unless one month's notice be ? ﬁ
y the clerk to each member o the
boar settm%nlort osed

alteration, or Unless th ere be at east
as many members present at suc

meeting as were pr ?sent at the meet-

mg wiien this resolution. was adopt-
. Wrth respect to this by-law “of
t e b% it was said:  "WHhen it |
sald that no resojution shall he altere
or rescinded unless a month's notice
Iven, angd it is rescmded by a meet-
consrstmg of a certain” number
rtnetm erst héhtk theI ptrovrsron
mus e intended to a 0 som
subsisting rule or orderpgfythe boar
as, to some of the substantive matters
ithin theh tJurrsdrctroh [t cannot
e meant that a_resolution to appoint
am n to ah office is altered or re-
scin e wr éhe meamng of these
wor Ismissal from ?rfrc
res utron {0 drsmrss iS a fres
mdependent reso Ftron and not
alorrescrssron of the former resolu-

er the circum-

ANNOTATED. [39 A.L.R.

It should be noted, also, that there
are very strong practical consi era
tions against the rantmg of reIre
one who has beel ousted from (fe
through, the act of the appointive
In. rescinding the reso utron of arP
Pomtment erely upon the rou
hat the appointive body was wrt out
Power fo rescind the resolutron where
he officer 1s removable at the pleas-
ure of the appointing power; since,
In such a case, even though the ap-
Pomtrve Ipower is force reinstate
he officer, it may immediately remove
him under its power of removal. This
argument was menHond nd relied
on"In Ex parte Richards (Eng.) su-
Bra It Was aIso mentioned 1 Tuck

Victoria (B. C,) supra, In connec-
tion with the defendants contentron
that the remedy should have heen by
man amus m stead. of an action for
the wrongful dismissal.

It will be observed that the above
considerations wr}h respect .to the
reconsrderatron of an_ ap Pomtm%nt
wh ere awo?mtee is  removapl
at will mig ht ell arise in connection
with the appomtment and removal of
de uties, such officers being ?rdma
rily removable at the will”of their
superigrs. For a case Involving the
reconsrderatron of an a gomtment of

egtugy, see Edmun Barton
N. Y. 495, And see Gri s
v Weston Count 1895 Yr?
40 Pac, 304, Inw |ch it Was sa wrth
respect to the power of a hoard
c?ugt commrssrone[s ove{ the, offrcg
uty county clerk after it ha
consented to the appointment of a
eH by. the clerk, that it mri;ht
hdraw” its consent to the creatfon
of the office and remove the appointee
at a?h/ trrr]te whedre te ?jtgmet over(?-
e office of de id not provide
} 9 Frxeol %r dretlrt/rtel term ph

[n view of t eral rule tha
the case of an_offi g rtor which n? o‘ett
nite tIerm IS f|%<eo|hthe offtcer holds at

e pleasure of the appointing power
Q IR €L B62F it would " seem

at apPotntments to such _offices
would stand upon the same footing

with respect to_ reco eratron as
other app%mtments f0-ho lg at will,
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Charles H. BURKE and Harry D. Witt,
Plaintiffs,

v

Ronald SCHMIDT and Elvern Varilek,
Defendants.

No. 11001,
Supreme Court of South Dakota.
Argued Sept. 114 1071.
Decided Oct. 27, 1971,

Original action in the nature of quo
warranto to determine rights of two mem-
bers of the Board of Regents. The Su-
preme Court, Biegelmeier, P. J., held that
where outgoing Governor’s letters appoint-
ing two new board members was received
January 2 by Secretary of State, new Gov-
eror who fook office on January 5 filed
o letters on January 11 with the Secre-

y stating he was withdrasving the prior
appointments, but the Secretary in for-
warding the appointments to state Senate
did not include the January 11 letters or
mention that such letters had been filed,
old board members, whose positions were
to be filled by the appointees, were en-
titled to be seated as members of the Board
to hold office until their successors were
apf)omted, confirmed by the Senate, and
duly qualified.

Judgment accordingly.
Winans, J., dissented and filed opinion.

| States 0=43, 46

~ Office of Governor s continuingz one,
irrespective of person who occupies it, and
succeeding Governor has same power over
aPpo:ntment as  predecessor ~ Governor
Wgeuld have had if he had continued in of-

2 States C=46

Tests as to whether Governor may

|[hdraw sappointment” or “nomination™

prior to approval by legislative body does

not depend on nomenclature used but rather
IN NWH19]

on whether Governor’s action is final and
complete and places apﬁomtee.or nominee
in office without further action. Const,
th.s 14 §3: SDCL 13-49-1, 13-49-3, 13-

3. Colleges and Universities C=7

_ Member of Board of Regents, after
his term of office expires, can act as re-
?ent until new appointee, if any, is con-
irmed by state Senate, takes the oath as
such and becomes vested with the office
of regent; if by oversight or some other
reason no appointments are made, or if
made are not confirmed, members whose
terms had expired would remain in office.
SDCL 13-49-3, 13-49-4,

4. States <3=46

State Senate may take official notice
of facts relative to appointments of persons
to office requmn% Its confirmation and is
bound to take notice of complete official
record thereof.

5. Quo Warranto <3=29

Board of Regents members, who ap-
Beared_at one or more meetln?s.of the
oard in January and February stating that
they were to continue their membership on
the Board and who were refused recognl-
tion by the Board which voted to seat third
Bersons, claiming to be successor mem-
ers, at one.meeth and refused to recon-
sider its action at later meeting, could not
be charged with laches and unreasonable
delay in commencm% action in nature of
quo warranto to determine whether they
were still board members, were not estop-
ped from asserting their cause of action
and did not abandon their right to hoard
membership.

6. Colleges and Universities <3=7

~ Where outgoing Governor's letters ap-
pointing two new members to the Board
of Regents were received January 2 by Sec-
retary of State, new Governor” who took
office on January 5 filed two letters on
January 11 with ‘the Secretary stating he
was withdrawing the prior appointments,
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but the Secretary in forwarding the

pomtments to state Senate did not include
the January 11 letters or mention that such
letters had been filed, old board members,
whose positions were to be filled by the ap-
pointees, were entitled to be seated as mem-
bers of the Board to hold office until their
successors were appointed, confirmed bv

the Senate and duly qualified. SDCL 13-
49-3, 13-19-5.
David A. Gerdcs, Pierre, argued the

cause for plaintiffs. Martens, Goldsmith,
May, Porter & Adam, Pierre, on the briefs.

Steven L. Jorgensen, Sioux Falls, argued
the cause for defendants. Willy, Pruitt,
Matthews & Jorgensen, Sioux Falls, on the
briefs.

William J. Srstka, Jr., Asst. Atty. Gen,,
Pierre, argued the cause and filed a brief
on behalf of Gordon J. Mydland, Atty.
Gen., as amicus curiae.

ORIGINAL ACTION

BIEGELMEIER, Presiding Judge.

This is an original action in the nature
of quo warranto to determine the rights of
two members of the Board of Regents.1l
From the stipulated facts it appears plain-
tiffs were appointed members of the State
Board of Regents by Governor Nils A. Boe
after his inauguration January 5, 1965.
Plaintiff Burke filed his oath of office
on January 13, 1965, and plaintiff Witt on
January 15, 1965. Their predecessors hav-
ing ceased to act, plaintiffs attended Board

1 SDCL 21-2S.

2. SDCL 3-1-2 provides in pnrr, “all state
officers shall qualify and enter
upon the duties of their office on the first
Monday of January succeeding their elec-
tion or within twenty days thereafter.”
In 1971 the first Monday was January
4, 1971. SDCL 3-1-5 requires: "Every
person elected or appointed to any civil
office . . « shall, before entering
upon the duties thereof, qualify by taking
un oath or affirmation to support the Con-

. . *

191 NORTH WESTERN REPORTER, 2d SERIES

meetings and acted as Regents at four
meetings prior to February 9th when they
were confirmed by the Senate on Februar;.
9, 1965. On previous occasions since 1956
Regents commeneed their duties after filing
their oaths and before Senate confirma-
tion ; however, in none of the instances
was that conduct disputed.

By a letter to the Secretary of State
dated December 30, 1970, Governor Farrar
informed her he had appointed defendant
Schmidt as a member of the Board to suc-
ceed plaintiff Burke and by similar letter
dated January 2, 197t, that he had appoint-
ed defendant Varilek as such member to
succeed plaintiff Witt. The letters, which
the Secretary of State received January 2,
1971, authorized her to issue commissions
accordingly. Their oaths of office were
also filed with her on January 2, 1971
The letters, signed by the Governor, and
the certificates, signed by the Governor and
the Secretary of State on the date last
mentioned, stated the appointments were to
he effective January 1, 1971, and continue
for six years until January 1, 1977, or un-
til their successors shall have quali- -d.
“subject to confirmation of the State Sen-

ate.

On November 3, 1970, Richard F. Kneip
was elected Governor, and on Tuesday,
January 5, 1971, at 12 o'clock m. he took
the constitutional oath of office as Gov-
ernor.2

On January 11, 1971, Governor Kneip
signed and filed with the Secretary os
State two letters in which he stated he was
withdrawing the <recommended” appoint-

stitution Of the United States am of this
state, nn 1 faithfully to 'liselmr:te the '‘in-
ties of his office, naming it". It may be
of interest as to the effect these sections
lime un constitutional provisions. Arti-
cle 1V, § 1, fixes the term of the Govcru-
nor at two years, ami Article XXV I. i 19.
provides the first Governor elected in
1SS9 shall hold office until the first Tues-
day after the first Monday in January
1S91 at 12 m. or until his successor :s
elected and qualified.



BURKE v. SCHMIDT

S.d.

Cite us 191 N.W .2(1131

inents of defendants Schmidt and Variiek
.is members of the Board of Regents.

Except for sessions called on extraordi-
nary occasions (Art. 'Y, § 4, not applicable
here), legislative sessions are provided for
in Art. Ill. 8 7, S.D.Const., as follows:

"The Legislature shall meet at the seat
of government on the first Tuesday after
the first Monday of January at 12 o'clock
m. in the year 1963 and in the year 1964
and each even-numbered year thereafter,
and on the first Tuesday after the third
Monday of January at 12 o'clock m. in
the year 1965 and each odd-numbered
year thereafter, and at no other time
except as provided by this Constitution.”

Pursuant thereto the Senate met on Janu-
ary 19, 1971, for its first session. After
showing certificates by the Secretary of
State of the filing of oaths of senators-
ilect and other constitutional officers, the
Senate Journal shows another certificate
dated January 19, 1971, which includes
copies of the letters of Governor Farrar
relating to the appointments of defend-
ants.3 The original letters were addressed
solely to the Secretary of State; the Sen-
ate Journal shows letters addressed to the
President and members of the Senate.
These appointments were confirmed in
executive session the same day. The Sec-
retary of State did not include in her cer-
tificate copies of the January 11, 1971
letters of Governor Kneip withdrawing the
Farrar appointments of defendants nor
mention that such letters had been filed in
her office.

[1] The office of the Governor is
continuing one. irrespective of the person
who occupies it, and a succeeding Governor
has the same power over an appointment
3s the predecessor Governor would have
had if he continued in office. State ex rel.
Kriebs v. Halladay, 52 S.D. 497, 219 N.W.

3 It certifies to copies of letters of ap-
pointment of defendants. They are not
exact copies of the letters of Governor
Farrar which are part of the .Stipulation
of facts. The .Senate Journal then shows

125. This seems to be the general rule.
Annot. S9 A.L.R. 132 at 136 et seq. There-
fore. we may approach this question as if
Governor Farrar had made the withdrawal.

Relevant provisions of our Constitution
and statutes applicable to Regents are next
set out. Article X1V, § 3 of the South
Dakota Constitution provides:

‘eeducational institutions that may be sus-
tained either wholly or in part by the
state shall be under the control of a
board of five members appointed by the
Governor and confirmed by the senate
under such rules and restrictions as the
Legislature shall provide. The Legisla-
ture may increase the number of mem-
bers to nine."

SDCL 13-49-1 states:

“The control of the public, post-second-
ary educational institutions of the state
* * * gshall be vested in a board of
seven members, designated as the board
of regents. The board members shall
be appointed by the Governor, by and
with the consent of the senate.”

SDCL 13-49-3 reads:

"The term of office of each regent
shall be for six years from and after
the first day of January immediately pre-
ceding his appointment and confirma-
tion, and until his successor is duly quali-
fied, unless sooner removed. The ex-
piration of all terms shall occur on the
first day of January of each odd-
numbered year * *

There is some divergence of opinion re-

a specting the right of an appointing execu-

tive to withdraw or recall appointments
made by him which are subject to subse-
quent approval by a legislative body.
These two views were discussed by the
court in McBride v. Osborn. 1942, 59 Ariz.

321, 127 P.2d 134, where it wrote:

timt before election of any officers some
permanent rules of the Senate were adopt-
ed which changed prior rules, including
those with reference to confirmation by
the Senate.



284 s.d.

"The governor cancelled the appoint-
ment of petitioner and withdrew his
name from the senate upon the theory
that he had the right to do so ny time
before action by that body, while the peti-
tioner’s position is that by appointing
him and submitting his name to the sen-
ate for confirmation, the governor ex-
hausted his power in that respect and
could do nothing more concerning it un-
less and until it was rejected by that
body. Several decisions are cited by
petitioner in support of this proposition
(citing cases). An examination of these
authorities, however, and others of the
same tenor, discloses that the appoint-
ment in each case had the effect of vest-
ing the appointee with the office, and it
is clear that to have held the governor,
or other appointing power, could cancel
an appointment and withdraw the name
of appointee from the consideration of
the senate, would have given the gov-
ernor, or other appointing power, the
right to remove from office when that
right did not exist under the law, except
after a hearing and for cause. If ap-
pointment by the governor had had the
effect of placing petitioner in the office
of industrial commissioner and author-
izing him to perform its functions, there
could be no question but that the propo-
sition that the governor had exhausted
his power in making the appointment
and could not withdraw it would apply.
But we are unable to see wherein this
could have any application at all where
the appoii..ment does not have the effect
of vesting the appointee with the office.

4. Art. XIV, § 3. S.D.Const.,, SDCL 13-
49-1 and 13-49-3 use the words appoint-
ed or appointment, while SDCL 13-49-5
uses the word nominate in describing
the act. as did the original 1S97 Session
Law, Ch. 58. 8 3. while § 2 thereof used
the term nomination. From  Sennte
Journals it appears Governors used the
term nominate up to 1965 and the term
appoint thereafter. The use of both of
these terms is persuasive that some
reason other than tbe nomenclature used
should be the basis of decision— our con-
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* * *

And this is true, whether send-
ing the name to the senate for confirma-
tion be treated merely as a nomination or
as an appointment, because in neither

stance would the act of the governor
alone entitle his appointee to the office.
The approval of the senate is just &
necessary as the action of the executive
to complete the appointment and give the
appointee any right whatever to take
over the office and discharge its duties.”

[2] It is sometimes claimed, as defend-
ants here claim, that if the action of the
Governor is deemed an ‘“appointment” the
Governor may not withdraw it, but if it is
a “nomination” the Governor may with-
draw it. We do not believe the nomen-
clature4 used ought to be that test, but
rather whether the action of the executive
is final and complete and places the ap-
pointee in office without further action.5
Our court in State ex rel. Kriebs v. Haila-
day, 52 S.D. 497, 219 N.W. 125, embraced
that view when it wrote:

“In this case the appointment of Halla-
day remained in force O until it was acted
upon by the Senate. On January 7th.
while it was still in force, the Senate con-

firmed it. The appointment thereupon
became complete, Halladay qualitied-

* * *7_ (Emphasis supplied)

[3] We have not overlooked that part
of SDCL 13-49-3, supra, which fixes the
term of office of a Regent as six years
from and after the first day of January
immediately preceding his appointment and
confirmation and until his successor is

elusion of finality therefore is preferable
and we conclude sound.

5. Many appointments fall in this category.
lllustrative of these are vacancies in
offices of the District County, Circuit
and Supreme Courts, SDCL 3-4-3 and
Art. V, $ 37, S.D.Const.: and in the
Legislature, Art. 111. S 10.

6. This means only that it remained in
force as an appointment upon which the
Senate is authorized to act.



BURKE V. SCHMIDT S. D.

285

T BLx.\v.2ii2m

dulv qualified, which defendants contend
indicates their appointments vested them
with the office of Regents. It ciearlv was
a practical decision to fix the time a Re-
gent's appointment terminated by setting a
date from which the six-year term would
commence. As is apparent, six years could
not elapse as a later than January 1st
confirmation would always shorten it. It
is not necessary to determine in this pro-
ceeding when the appointee becomes
clothed with de facto authority of a Regent
so as to bind the Board or the State as to
contracts made within its powers, though it
the Regent whose six-year
term may have expired is authorized to act
as such until his successor has “duly quali-
fied". The Governor may withhold a new
appointment until the f:-st day of Febru-
ary of the odd-numbered year (SDCL 13-
49-3) and up to that time the former Re-
gent may act as such. It would also seem
logical that he could do so until the
new appointee, if any, was confirmed by
the Senate and then took the oath as such
and became vested with the office of Re-
gent, and, if by oversight or some other
reason, no appointments were made or,
if made and not confirmed, those members
had expired would remain

seems logical

whose “terms”
in office.

Our conclusion is further supported by
the wording of SDCL 13—49—4 which pro-
vides in case a member of the Board shall
die, resign, remove from the state, etc,,
the Governor shall fsil che vacancy by
suitable and prompt appointment, with the
specific ciausc that “risen appointee shall
be clothed zeith full authority as a regent,
but this term of service shall expire with
the next legislative session, unless sooner
confirmed by the senate." The portion of
this clause which we have emphasized does
not appear in any of the statutes with refer-
ence to the appointments now before the
court. The addition of this speciai clause
indicates it was deemed necessary to invest

7- On  Xmvnibcr o,  1170. (»i»wetriior-«* et
Kneili tvuk oath as Governor, wliirii ontli

this authority in the appointee in place of

the cloak of confirmation.

In re Advisory Opinion to Governor,
1971, Fla.,, 247 So.Jd 428, concludes the
Governor may recall an appointment prior
to confirmation by the Senate, as

"the only appointments over which the
Senate has confirmation jurisdiction are
those submitted by you and those made
by your predecessor and not recalled by
you. Upon your recalling any of the
appointments the confirmation jurisdic-
tion of the Senate ceases".

As indicated above, the courts are di-
vided on this question, McChesney v. Samp-
son, 232 Ky. 395, 23 S.W.2d 584, holding the
Governor could not withdraw the appoint-
ment for the reason it concluded the ap-
pointee was fully placed in office by the
appointment. See also State ex rel. Todd
v. Essling, 1964, 268 Minn. 151, 128 N.W.2d
307; State ex rel. Johnson v. Hagemeister,
161 Neb. 475, 73 N.W.2d 625, which quoted
from McBride v. that
“‘when the (Senate) has acted favorably

* * *

Osborn, supra,
the appointment is final and com-
plete’"; State ex rel. Reynolds v. Smith,
22 \Vis.2d 516. 126 N.W.2d 215, and Thorne
v. Squier, 264 Mich. 98, 249 N.W. 497, 89
A.L.R. 126 with Annot. at 132.

Defendants claim that it is the duty of
the Governor, not the Secretary of State,
to communicate appointments to the Sen-
ate; that Governor Farrar officially trans-
mitted defendants’

"Legislature” and Governor Kneip did not

appointments to the

formally notify the Senate of the with-
drawal. The record is that Governor Far-
rar read a message and Governor Kneip
took the oath of office as Governor in the
Rotunda of the Capitol Building all on
January 5, 19/1, at 12 m. Whether former
iiovernor Farrar was then Governor may
be uncertain,7 hut. passing that question,

wns filml with the Siwtary »f State on

November 9. 1979.
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neither the message" nor defendants' ap-

formally read or

pointments were then
as de-
fendants claim, January 19, 1971
This was the first date the Senate could

§ 7, S.D.Const.,

"officially” given to the Senate,

until

legally meet. Art. 1lI,
supra.

[4] Before that, on January 11, 1971,

Governor Kneip had officially withdrawn
the defendants’ appointments by filing let-
ters to that effect with the Secretary of
State. That is the place appointments are
required to be filed. SDCL 3-4-6 and
18149 As the Legislature was not in
session until January 19, 1971, the office
of the Secretary of State was the only
place to file any of the appointments. We
are therefore concerned with an appoint-
ment made prior to the time it was for-
warded to the Senate. At the time the
Secretary of State forwarded the Gover-
nor Farrar appointments to the Senate the
Kneip withdrawals were in .the same of-
ficial files as the Farrar appointments.
If it was her duty to forward the message
and appointments to the Senate, it was her
duty to forward all of the official communi-
cations pertaining to the appointments.
Her duty was an administrative one and she

8. Our search bns found the following men-
tion of messages by the Governor to the
Legislature:

Art. IV, 8 4, S.D.Const.. directs that
"Tlie Governor * * * shall, at the
rommencemonc of oaoli session, communi-
cate to the TegisInture by message, in-
formation of the condition of the state,
and shall recommend such measures as
lie shall deem expedient.”

Art. 1V, 9 and 10 of our Constitution
outlines the procedure for the Governor
to approve a bill pased by the Legislature
or object to it and refuse or fail to sign
it or some pnrt of it.

SDCL 4-7-12 states "the outgoing Gov-
ernor shall deliver the budget report to
the Legislature with his message * *
SDCL 3-3-1.10 provides "The Governor
may include, in the budget next trans-
mitted by him to the Legislature * * *
his own recommendations with respect
to the rates of pay which lie deems ad-
visable." etc.
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was not authorized to make a decision as
their legal effect. See State ex rei. Coon
Morrison, 61 S.D. 339, 249 X.W. 318. Th:-
apparent oversight cannot result in the
award of office to one person over that j:
another claimant. The Senate could take
official notice of the facts relative ;o the
appointments of persons to an office re-
quiring its confirmation, State ex rel. Kriebs
v. Halladav, supra, and were hound to take
notice of the complete official record there-
of.

[5] Claim is made plaintiffs are charge-

able with laches and unreasonable delay :n
commencing their action; that they are es-
topped from asserting their cause of action
and have abandoned their right to the of-
fices. The evidence shows plaintiffs ap-
peared at one or more meetings of the Re-
gents in January and February 1971, and
made statements they were there “to con-
tinue (their) membership on the Board".
The Board, however, refused to recognize
them as such and voted to seat defendants
as members at one meeting and refused to
reconsider its action at a later meeting.
That record is the reverse of abandonment,
as plaintiffs affirmatively asserted their
rights as members. It was not necessary
that they continue to attend every meeting

9. SDCL 1-8-1: "It
secretary of state:

is the duty of the

(1) To keep a register of official acts
of the Governor to which attestation
over his signature and the great seal
is rcrpiircd;

(2) To affix the great seal, with his
attestation, to all commissions, pardons,
nnd other public instruments to which
the signature of the Governor is re-
quired * *

(4) To receive, file, and keep on file any

document * * * which the law re-
quires to befiled in his office."
In addition tothe letters appointing de-

fendants as Regents, the Governor signed
nnd the Secretary of State attested and

affixed the senl of the State to "com-
missions” as Regents issued to defend-
ants.
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in view of the two votes .tr.d one member's
statement the "issue s ieid." No grounds
for estoppel appear nor -to we view there
was unreasonable delay or laches.

The questions of vacancies and of the
right of plaintiffs to remain in office until
their successors arc duly qualified requires
discussion of SDCL 13—9-5. That section
provides:

"The Governor shall not have power to
fill any vacancies caused by the refusal
of the senate to confirm, nor vacancies
caused by his own neglect to nominate
to the senate in time for confirmation.”

The Senate did not refuse to confirm the
appointments it considered; it voted to
confirm them, though as we conclude de-
fendants' appointments had previously been
withdrawn; therefore, that phrase does not
apply to the situation here presented. Nor
were the vacancies caused by Governor
Kneip's neglect to nominate to the Senate
within the "time for confirmation” as
SDCL 13-49-3 allowed the Governor until
February 1, 1971, to make the appointments
and the Senate had on January 19, 1971, the
first day of its session, confirmed defend-
ants’ appointments. It wo lid have been
an idle act for the Governor to have called
on the Senate to confirm the appointments
or nominations of plaintiffs as it had con-
firmed others for the offices involved. It
is a maxim the law does not require idle
acts. Magowan v. Groneweg, 16 S.D. 29,
91 N.W. 335.

[61 A judgment will be entered de-
claring plaintiffs .re entitled to be seated
as members of the Board to 'noid office
until their successors shail be appointed,
confirmed by the Senate and duly qualified.

HANSON and WOLLMAX, JJ.. concur.
INANS, J., dissents.

NMXANS, Judge idissenting).

I am ir. dissent. The reason for my dis-
sent will be as tersely stated as | know how
to write. The Governor of this state upon
the expiration of the terms of appointment

of the plaintiffs to the Board of Regents,
except for their holdover rights, appointed
each of the defendants to the Board of Re-
gents for a term of six years, such term to
he effective January 1, 1971 and to continue
until January 1, 1977 or until their success-
ors were appointed and qualified, subject
to the confirmation of the state Senate. All
of the appointive procedures provided for
by the laws of this state and the Constitution
were explicitly followed without any devia-
tion. Each of the defendants took the oath
of office required by statute which oaths
were properly filed as required by law. The
appointments were confirmed by the Senate,
also an act provided for by law. After the
appointments and the filing of the oaths
and before the confirmation the Governor
attempted by a letter addressed to the Sec-
retary of State to withdraw the appoint-
ments which act is nowhere authorized by
any law, statute or constitution of this state.
When the Governor exercised his power of
appointment and the defendants by filing
their oaths accepted the appointments, the
appointive act was complete, and as pro-
vided by law they took their offices. The
only authority that could terminate their
right to these offices was the Senate. They
saw fit to confirm the appointments.

State ex rel. Kriebs v. Halladay, 52 S.D.
497, 219 N.W. 125, cited in the majority
opinion, is not authority for the position
taken by the majority opinion. Even the
very quote as shown in the opinion admits
that the appointment of Halladay remained
in force until it was acted on by the Senate.
The Halladay case does not hold the ap-
pointment could be revoked, once made, and
after the oath had been properly taken and
filed. Hailaday's appointment was con-
firmed by the Senate and the appointment
became complete.

introductory comments to the
in S9 A.L.R. 135, as

I quote
annotations found
follows:

"At first sight, it would seem entirely
reasonable and in accord with public pol-
icy to allow the appointive power the
privilege of reconsideration. From the
point of view of the one appointed to the
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office, however, to permit such recon-
sideration, after the power of appoint-
ment has been completely and finally
exercised in the manner prescribed by
law and the title to the office has become
fixed, is to take from him a vested right.
Also, from the point of view of stability
and certainty in the administration of
public affairs, it is desirable that there
should be some point of time at which an
appointment to office becomes finally
and irrevocably fixed. As said in the
famous case of Marbury v. Madison
(1803) 1 Cranch (U.S.) 137, 2 L.Ed. 60:
‘Some point of time must be taken when
the power of the executive over an offi-
cer, not removable at his will, must cease.
That point of time must be when the con-
stitutional power of appointment has been
exercised.’'

Although there are circumstances un-
der which an appointment to office may
be reconsidered and revoked, it may be
stated as a general rule that an appoint-
ment once made is irrevocable and not
subject to reconsideration. This view
represents the great weight of authority."

1 and 2 from the Syllabus of Barrett v.
Duff fully supported by the text, 1923, 114
Kan. 220, 217 P. 918, states:

»j *. * « Thg executive power of
the Governor is a continuing power,
never ending, and not broken by suc-

cession.

2 * * *

Where the appointment to
an office is vested in the Governor, with
the advice and consent of the Senate,
and the term of the incumbent expires
during a recess of the Legislature, and
the Governor appoints a successor to the
office, held, that the appointment vests
in the appointee a right to hold for his
full term, subject only to be defeated by
nonconcurrence or rejection of the Sen-

ate.

In State ex rel. Todd v. Essling, 1964, 268
Minn. 151, 128 N.W.2d 307, at page 311, it
is stated,
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"It appears well settled since Marburv -
Madison, 5 U.S. (1 Cranch) 137, 2 L.E;
60, that with respect to an office hav:r.u
a fixed term where the appointee is no:
removable at will, when the executive
power of appointment has been complete-
ly exercised, the authority of the exec-
utive to remove or rescind the appoint-
ment ceases. This rule is founded upon
the principle that where the appointing
authority has done everything he is re-
quired to do to make a valid and com-
plete appointment, he has fully exercised
and exhausted his power over the ap-
pointee and a recall of the appointment
would operate as a removal from office
in violation of the appointee’s right to
continue in office subject only to a rejec-
tion by the senate or removal for cause."

Other authority can be given for the
position | take but inasmuch as this is only
a dissent and the law will become fixed and
determined as stated by the majority, [ re-
frain from further comment.

There is another statement in the major-
ity opinion on which I must comment brief-
ly. The majority opinion, after quoting
SDCL 13-49-5 and 13-49-3, states: "It
would have been an idle act for the Gover-
nor to have called on the Senate to confirm
the appointments or nominations of plain-
tiffs as it had confirmed others for the
offices involved." The opinion, however,
holds this confirmation was not valid be-
cause the Governor had exercised what
the opinion holds was his right of with-
drawal of the appointments of the defend-
ants prior to the act of confirmation. I-
seems to me under the majority holding the
Governor had a right to submit to the Sen-
ate for confirmation such appointments u?
he desired and withdraw them and resin -
mit all before the act of confirmation.
der my theory which holds the Senate h.w
the right to confirm, as the Governor “ao
no right to withdraw the appointments once
it would have been an idle act :of
Furthermore,

made,
him to submit appointments.
under the majority opinion herein the =o'«
ernor could have created a vacancy u>
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time he wished, as is plainly shown by the
stipulation of facts before this Court to the
following effect:

"That in the event Burke and Witt
were called to testify before a referee,
they would testify that on or about Jan-
uary 11, 1971. at the request of Governor
Kneip. they conferred with the Governor
in his office at the State Capitol, that
they were advised by the Governor that
he was withdrawing the appointments of
Schmidt and Varilek, and he wanted
Burke and Witt to continue to serve as
Regents, that he could not assure them
how long he wished them to serve but he
wished them to serve for at least one
year until the Master Plan, then under
consideration by the Board, had been de-
termined, and that in accord with his
practice with department heads that they
leave letters of resignation, annexed
hereto as Exhibits S and T, with the
Governor, they so did.”

| would hold that the defendants, Schmidt
and Varilek, are the duly appointed, quali-
fied, confirmed and legally acting members
of the Board of Regents from January 2,
1971, the date they qualified.

STATE of South Dakota, Plaintiff-
Respondent.

V.
Denver KINDVALL, Defendant-Appellant.
No. 10811

Supreme Court of South Dakota.

Nov. 4, 1971.

Defendant was convicted in the Cir-
cu't Court of Miner County, George W.
~uest, J, of murder, and he appealed,
"Ne Supreme Court, Rentto. Associate
Jud?e. held, inter aiia. that though sole ex-

'« 9

pert witness at murder trial testified he
had been unable to determine whether de-
fendant knew riuht from wrong at the time
of the Killing, his testimony that it was
possible for people with defendant's schizo-
phrenic condition, paranoid type, to know
the difference between right and wrong,
together with evidence as to the Kkilling,
testimony of persons who had contact with
defendant the following afternoon, and tes-
timony as to defendant's activities the pre-
vious evening, was sufficient to warrant
finding of sanity.

Affirmed.

1 Criminal Law ©=>331

While the state must prove beyond
reasonable doubt that accused was mentally
capable of the criminal intent required to
constitute the crime charged, it is not nec-
essary for the state in the first instance, in
its case in chief, to prove the sanity of the
accused: as sanity and criminal responsi-
bility are rebuttably presumed, evidence of
the contrary is required to make an issue.

2. Homicide <3=237

Though sole expert witness at murder
trial testified he had been unable to deter-
mine whether defendant knew right from
wrong at the time of the killing, his testi-
mony that it was possible for people with
defendant’s schizophrenic condition, para-
noid type, to know the difference between
right and wrong, together with evidence as
to the Killing, testimony of persons who
had contact with defendant the following
afternoon, and testimony as to defendant’s
activities the previous evening, was suffi-
cient to warrant finding of sanity. SDCL
22-3-1(4).

3. Criminal Law ©=570(1)

Tn addition to the opinion evidence of
experts and laymen, a defendant’s mental
condition at the time of the crime may be
proved by circumstantial evidence, includ-
ing the acts, conduct and declarations of
the defendant, both prior and subsequent to
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field v. State,
text 710.

160 So0.2d 706 (Fla.1964),

Having considered the record and evi-
dence in accord with the mandate of Fla.
Stat. § 924.32(2), F.S.A., we conclude that
the conviction was justified, supported by
the evidence and free from error. The

conviction is affirmed.

It is so ordered.

ROBERTS, C. J.,, ERVIN, BOYD and
DREW (Retired), JJ., and MASON and
HALL, Circuit Judges, concur.

e [;ur.gakK
in re ADVISORY OPINION..TO-..
the GOVERNOR. ' = -

No. 41069.

Supreme Court of Florida.

May 7, 1971.

Questions were propounded by the
governor to the Justices of the Supreme
Court relating to the nature and effect/of
ad interim appointments made by gov-
ernor’'s predecessor which were pending
before the state senate. The Justices of
the Supreme Court were of the opinion
that the governor has no right to remove
an appointee during the ad interim term
except for good cause, but the governor
does have executive power to initiate new
appointments for the unexpired term and
submit the same to the state senate during
its regular session, and that the governor
has power to request the state senate to
return certificates of ad interim appoint-
ments or other evidence of such appoint-
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ments pending before the senate, and to
make his own appointments for the unex-
pired terms and send them to the senate
for confirmation.

Questions answered.

1 States ©=51

In relation to the term of office of an
ad interim appointment, should the state
senate reject the appointment and com-
missioning of the appointee, the office
forthwith becomes vacant, and if the senate
fails to act on the appointment and com-
mission during the session in which it is
required to act, the appointee serves only
until last day of the legislative session
which takes no action on the appointment
F.S.A. § 112.071(1) (c).

2. States ©=46, 52

Governor has no right to remove an
appointee during the ad interim term ex-
cept for good cause, out the governor
does have executive power to initiate new
appointments for the unexpired term and
submit the same to the state senate dur-
ing its regular session. F.S.A.Const. art
4, § I(c, f); F.S.A. 88 112071, 114.04.

3. States ©=46

Governor has power to request the

state senate to return certificates of ad
interim appointments or other evidence oi
such appointments pending before the sen-
ate, and to make his own appointments
for the unexpired terms and send them to

the senate for confirmation. F.S.A.Const.

art. 4, § I(c, f); F.S.A. § 114.04.

Edgar M. Dunn, Jr., Gen. Counsel tor
Governor Reubin O’'D. Askew.

S. Curtis Kiser, Dunedin, for respondent.
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SUPREME COURT OF FLORIDA
TALLAHASSEE
32304

May 7, 1971

Honorab'e Reubin O'D. Askew

Governor Oof Florida

The Capitol

Tallahassee,

Dear

Florida 32304

Governor:

We have the honor to acknowledge your

communication of April 26, 1971, request-
ing our opinion upon a question affect-
ing your executive powers and duties as
jjpthorized by Section 1(c) of Article 1V,

*-« - tting the formal

Ida Constitution [F.S.A.].

d.
parts, your letter

as follows:

yjjlt is my constitutional duty to fill by
appointment vacancies in certain state and

N

offices. Section 1(f). of Article-1V
the..Florida Constitution provides, in

“(f) When not otherwise provided for
the governor shall
in a

in the constitution,
fill by appointment any vacancy

.state or county office for the remainder

of the term of an appointive office.
* * *'  (Emphasis added)

In 1970, the Florida Legislature en-
acted Chapter 70-395 [70-385], Laws of
Florida, which provides in part:

*“ 114.04 Filling vacancies.—In all such
cases, and in all other cases in which a
vacancy may occur, if the office be a
state, district, or county office (other
than a member or officer of the legisla-
ture), the governor shall fill such office
hy appointment, and the person so ap-
pointed shall be entitled to take and
hold such office until the same shall be
filled by an election as provided by law.
fn cases requiring the confirmation or
odvice and consent of the senate, the
person so appointed may hold such of-

fice as provided in section 112.071’

(Emphasis added)

“In 1970, the Legislature enacted Chap-

ter 70-439, Laws of Florida, which pro-
vides in part:

“ ‘(1) Whenever an office created by
the legislature or provided for by the
constitution is or becomes vacant and
when the appointment is required by the
constitution or statute to be confirmed
by the state senate and such office is
to be filled by the governor the following
procedure shall be followed, unless the
state constitution requires otherwise:

* * * * * *

“ (b) If a vacancy occurs when the sen-
ate is not in session or in other than
regular session, the governor shall notify
the department of state of the said ap-
pointment, whereupon the department
shall prepare and countersign a commis-
sion for Lie term of the vacancy and
deliver the same to the governor for his
signature and delivery to the appointee.
However, said appointment and commis-
sion shall be dependent upon the ap-
proval by the senate av. its next ensuing
regular session. The department of state
shall then forthwith notify the secretary
of the senate of the appointment made
by the governor, and the secretary of
the senate shall so advise the president,
president pro tern and each member of

the senate.

“ ‘(c) Should the senate reject said ap-
pointment and commissioning of the ap-
pointee, the said office shall forthwith
become vacant. In such event, the ap-
pointee whose appointment is rejected
by the senate shall not be eligible for
appointment between the time of such
rejection and the beginning date of the
next ensuing regular session of the leg-
islature. If the senate fails to act on
said appointment and commission dur-
ing the session in which it is required to
act, the appointee shall serve only until
the last day of the legislative session
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which takes no action on sa.d appoint-
ment. If the senate does coniirm the
appointment, the appointee shall serve for
the full term for which the office was
created.

* * * * * *

““(2) The length of term of the office
shall be as set forth in the statute, sub-
ject to the limitations of the state con-
If the statute does not specify
an appointment made between
of the legislature shall be for
term thereof, said appointment
for the full term of the office
if the senate confirms the said
(Section  112.071-1970
(1969) [F.S.A.]

stitution.
whether
sessions
the full
shall be
created
appointment.’
Supp. to F.S.

“The then Governor of the State of
Florida, the Honorable Claude R ., Kirk,
Jr., took action to appoint persons to'va-
in certain state and county of-
fices. These appointments have been proc-
essed in accordance with the procedures
set forth in the above-quoted statutes. |
am advised that the Department of State
has notified the Secretary of the Senate
of appointments made by former Governor
Kirk, but that the Senate has not confirm-
ed or advised and consented to any of
such appointments.

cancies

"For the purpose of this request, please
assume that the appointments now pend-
ing before the State Senate relate to:
(a) offices which are appointed state or
county offices within the meaning of Ar-
ticle 1V, Section 1(f), Florida Consti-
tution, (b) offices which require appoint-
ment by the Governor and the confirmation
of or advice and consent to such appoint-
ment by the Florida Senate, (c) offices
which have a fixed term, (d) offices which
became vacant when the Senate was not
in regular session.

"In view of the provisions of the Con-

stitution, laws and facts which 1 have
heretofore related, I am in doubt as to
the nature and effect of the ad interim
appointments which were made by my

predecessor and which are now pending
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before the Florida Senate. |, therefore
have the honor to request your written

opinion on the following questions:

“1l What is the term of office of these
ad interim appointments?

“2. If your answer is that the ad interim
appointments are made only until the last
day of the legislative session which takes
no action on such appointments, do | have
the executive power to avoid or ignore such
executive appointments and would 1 have
the executive power to initiate new ap-
pointments and submit the same to the
Florida Senate during this regular session?

"3. If your answer is that | have the
executive power to initiate new appoint-
ments, do | have the power to request the
State Senate to return these certificates
of ad interim appointments or other evi-
dence of such appointments now pending
before that body?”

Our advisory reported in 229 So.2d 229
(Fla.1969) did not relate to appointments
requiring the confirmation or advice and
consent of the Senate, and therefore not

involved here.

Prior to its amendment by Ch. 7CK3%
[70-385], Laws of Florida, Fla.Stat. § 114-
04, F.S.A., reads as follows:

"Filling vacancies.—In all such cases,
and in all other cases in which a va-
cancy may occur, if the office be a state,
district or county office (other than \
member or officer of the legislature*, :he
governor shall fill such office by appoint-
ment, and the person so appointed shal
be entitled to take and hold such office
until the same shall be filled by an elec-
tion as provided by law, and :i cases
requiring the confirmation or the advice
and consent of the senate, the person so
appointed may hold until the end of w"
next ensuing session of the senate unless
an appointment be sooner made and con-
firmed and consented to by the senate.
(Emphasis supplied)
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When an office

which must be filled through appointment

a vacancy occurs in

by the Executive and confirmation by the

Senate, two terms arise: The an interim

term runs from the date of the first ap-
pointment until the end of the next ensuing
session of the Senate unless confirmation
iS sooner made by the Senate of an ap-
portion; the

pointee for the wunexpired

next term is the unexpired tenn of the
office which begins upon appointment by
confirmation by the

the Governor and

Senate.

jgjThe advisory reported in 147 Fla. 157, 2
4&2d 378 (1941) discusses an ad interim
ljfpointment and a subsequent appointment

‘confirmation by the Senate. We there

% hen an ad interim appointment of
Circuit Judge is legally made by the
Governor to hold until the end of the
next session of the Senate, it is'the
flirty. of the Governor to submit to the
Senate at its next session an appofnt-
iment of a Circuit Judge for confirmation
>£.;to fill such office under Sections 43
Y’and 45, Article V of the Constitution,
Sffor the term contemplated by the Con-
scstitution. The ad interim appointment
and the subsequent appointment for con-
¥finnation by the Senate may be by suc-
nl.ceeding Governors. In the latter case
the incumbent Governor makes an ap-
V pointment, and does noc merely transmit
to the Senate for confinnation the name
of the Judge who had been appointed
od interim." (Emphasis supplied)

In State ex rel. Wynn v. Squarcia, 66
So2d 263 (Fla.1953), original quo war-
ranto proceedings, the respondent Squarcia
w*s appointed after the Senate adjourned
*n 1951. During the 1953 session of the
Legislature a successor governor appoint-
~  relator Wynn to the office for the
remainder of the term. Wynn’'sappoint-
ment was submitted to the Senate and
confirmed. Both relator Wynn and re-
spondent Squarcia claimedtitle to the of-
Lee. Respondent Squarcia contended that
lhe Senate neither confirmed nor rejected

his appointment, since it was not given
an opportunity to do so by the successor
governor, and he therefore had a lawful
right to continue in the office in the ab-
sence of a rejection by the Senate. He
further contended that no vacancy existed
at the time the successor governor ap-
pointed Wynn, so the subsequent confirma-
tion by the Senate was void. These con-
tentions were not sustained, this Court

saying:

“[T]he provisions of Section 7 of Arti-
cle IV that a commission to f:M a va-
cancy shall be ‘for the unexpired term’
may not be applied in the instant case,
since Section 114.04, Florida Statutes,
specifically provides a ‘mode * * *
for filling such vacancy’, to wit:
in cases requiring the confirmation or
the advice and consent of the senate,
the person so appointed may hold until
the end of the next ensuing session of
the senate unless an appointment be
sooner made and confirmed and consent-
ed to by the senate.’

% *

“Since then, the Governor was not
exercising his original power of ap-
pointment under Section 33.03, but was
proceeding under the powers granted
by Article 1V, Section 7, as limited by
Section 114.04, supra, he was authorized
to appoint only in the manner specified
therein, to wit: his appointment was
required to be limited ‘until the end of
the next ensuing session of the senate
unless an appointment be sooner made
and confirmed and consented to by the
senate.’

“As illustrative of the application of
the rule as to the exercise of the Gov-
ernor’s power to fill vacancies in offices
requiring the confirmation of the Senate,

at a time when the Senate is not in
session, see the following cases: Simon-
ton v. State ex rel. Turman, 44 Fla.

289, 31 So. 821 (as to county solicitors);
In re Advisory Opinion to Governor, 45
Fla. 154, 34 So. 571 (as to circuit judges
and judges of criminal courts of record);
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In re Advisory Opinion to Governor, 137
Fla. 29S, 188 So. 21S, 219 (as to county
solicitors); In re Advisory Opinion to
Governor, 147 Fla. 148, 2 So.2d 372
(as to assistant state attorneys); Ad-
visory Opinion to Governor, 147 Fla. 157,
2 So.2d 378 (as to newly created offices
of circuit judges in Dade County.)

“For the reasons stated, it must be
held that the commission of the re-
spondent was properly limited, as provid-
ed by Section 114.04, supra; that upon
the appointment by the Governor and
confirmation of the relator as Judge of
the Civil Court of Record of Dade Coun-
ty, the respondent's ad interim appoint-
ment terminated and expired; and that
the relator is entitled to the title and
emoluments of the office and to exer-
cise the duties thereof.” ‘o

- e 1 hess e3 &*Mrti-
In the advisory reported in 171 So.2d

539 (Fla.1965), this Court said: 7al,}

"In the event of a vacancy-at-a-time
when the state Senate is not in session,
it is your executive power and duty to fill
the vacancy by appointment, and for an
ad interim tenn only, expiring not later
than the last day of the next ensuing ses-
sion of the state Senate. In Advisory
Opinion to Governor (Martin) reported in
93 Fla. 1024, 113 So. 115, the Justices said:

" ‘In an advisory opinion to the Gover-
nor, printed in 45 Fla. at page 154, and
reported also in 34 So. at page 571r the
Justices of this court expressed the view
that, when a vacancy occurs in the of-
fice of a circuit judge during the recess
of the Senate, the Governor properly
fills such vacancy by appointment to hold
no longer than the end of the next en-
suing session of the Senate, and when
such next ensuing session of the Senate
convenes it is the duty of the Governor
to submit appointees to fill such vacan-
cies to the Senate for confirmation for
the unexpired term.” (ltalics supplied)

"In the exercise of freedom of choice
the Governor is not required to send to the
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Senate the name of the ad interim incum-
bent but may, if he deems it in the best in-
terest of the public welfare, send the name
of a new appointee for the unexpired per-
tion of each of the cycles.” (Emphasis sup-
plied)

Under our decisions prior to the 1970
amendments, it is clear that the incumbent
Governor was not required to submit the
name of the ad interim appointee. He had
a right to make his own appointment and
transmit the name of his appointee to the
Senate for confirmation.

Chapter 70-385, Laws of Florida, amend-
ed Fla.Stat. § 114.04, F.S.A., so that the
following words in old § 114.04,

“[IIn cases requiring the confirmation
or the advice and consent of the senate,
the person so appointed may hold until
the end of the next ensuing session of
the senate unless an appointment be
sooner made and confirmed and con-
sented to by the senate,”

were changed to read,

"In cases requiring the confirmation or
advice and consent of the senate, the
person so appointed may hold such office
as provided in § 112.071.”

Fla.Stat. § 112.071, F.S.A., referred to
above, was enacted by Chapter 70-439.
Subsection (1) of this statute states the
legislative intent in these words:

"(1) Whenever an office created by
the legislature or provided for by the
constitution is or becomes vacant and
when the appointment is required by the
constitution or statute to be confirmed
by the state senate and such office is to
be filled by the governor the following
procedure shall be followed, unless the
requires otherwise.’

state constitution

(Emphasis supplied)

Clearly, it was the intent of the Legisla-
ture to establish a procedure and not to
change the substantive law relative to ad
interim appointments.
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Subsection (1) (b), of Chapter 70-439,
quoted in your request (Fla.Stat. § 112.071
(1) (b)) prescribes the procedure to be
followed if a vacancy occurs when the
Senate is not in session. The Department
of State issues the commission for the
“term of the vacancy,” but the "appoint-
ment and commission shall be dependent up-
on the approval by the Senate at its next
ensuing regular session.” This conform:
with the substantive law expressed in ou:

prior decisions.

When a vacancy occurs while the Senat
is in session and the appointee must be con
finned by the Senate, the commission given
prior to confirmation is for the “ad

(= terim term” and, upon confirmation by the
ere,Qate, the commission is for the “urlex-
jnfed term.” The "unexpired term” is a
‘completely new and different term from
the “ad interim term.” Although,, under
.the statute, an officer duly appointed for
the ad interim term cannot be removed
Aduring such term except for good cause,
tfie name of any other qualified person- to
irill the unexpired term may be submitted
fo the Senate for confirmation. Until con-
firmed by the Senate, the Governor may
recall any name and substitute another.

in-

The Chief Executive, selected by the
people, is charged with the responsibility
of completing the program he presented to
the electorate while seeking the office.
It is important that he be allowed to ex-
ercise a freedom of choice in selecting
those appointees whom he feels are quali-
fied, as the people look to him for leader-
ship in the operation of their government.
Compare State ex rel. Investment Corpo-
ration of South Florida v. Harrison, 247
So.2d 713 (Case No. 40,869) (opinion filed
April 14, 1971).

[1]
as to the term of office of an ad interim
aPpointment, should the Senate reject the
aPpointment and commissioning of the ap-
pointee, the office forthwith becomes va-
If the Senate fails to act on the ap-
pointment and commission during the ses-
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cant.

In answer to your first question

sion in which it is required to act, the ap-
pointee serves only until the last day of
the legislative session which takes no ac-
tion on the appointment. See Fla.Stat.
§ 112.071(1) (c), F.S.A.

[2]
you have no right to remove an appointee
during the ad interim term except for
good cause. However, you have the ex-
ecutive power to initiate new appointments
for the unexpired term and submit the
same to the Florida Senate during this
regular session. Upon your doing so, the
only appointments over which the Senate

has confirmation jurisdiction are those sub-

mitted by you and those made by your
predecessor and not recalled by you. Upon
your recalling any of the appointments the
jurisdiction of the Senate
is under a lawful

confirmation
ceases and that body

Lobligation to - n them to you.
, »r to your third question,
you 'Wc power to request the State

Senate to return the certificates of ad in-
terim appointments or other evidence of
such appointments now pending before
that body, and to make your own appoint-
ments for the uncxpired terms and send

them to the Senate for confirmation.

In summary, we have advised you that
you have the power to fill a vacancy by
appointment in accordance with law, and,
if such appointment is made when the
Senate is not in session, the maximum term
that it can be made for is the last day of
the n-xt ensuing session of the State Sen-
ate, or until a successor is appointed by
you and confirmed by the next ensuing
session of the State Senate, whichever con-
dition occurs first; that the appointments
by your predecessor expire on the last day
of this session of the State Senate, or
when a successor shall be appointed and
confirmed by the State Senate, whichever
condition occurs first, and any language in
a commission purported to extend an ap-
pointment beyond such date is ineffectual
and void; that in making appointments
you will not be required to submit for con-

In answer to your second question,
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firmation the names of the incumbents
holding office under ad interim appoint-

ments.

Respectfully yours,

B. K. ROBERTS,
Chief Justice

RICHARD W. ERVIN

VASSAR B. CARLTON

JAMES C. ADKINS, Jr.

JOSEPH A. BOYD, Jr.

DAVID L. McCAIN

HAL P. DEKLE
Justices
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THE FLORIDA BAR, Petitioner.™-*
, u . e g ft JCV
- v..ui> it atcfivt

! Leon S. HELLER, Respondent «"e

No. 39983.

Supreme Court of Florida.

May 5, 1971.

Proceeding on the
Florida bar which charged respondent with
unauthorized practice of The Su-
preme Court held that activities of re-

complaint from

law.

spondent, who was not a member, of the
bar, in searching public records for- lands
and money which may have been abandoned,
or unclaimed, locating
missing heirs and offering to recover funds,

by true owners,

upon agreement to share the proceeds of the
recovery,
tice of law and respondent would be en-

constituted unauthorized prac-

joined from offering, proposing or solic-
iting any other person, firm or corporation,
having, or appearing to have any claim, or
interest, in or to lands, properties or monies
in Florida, or engaging in any transaction
by which respondent is to recover lands,
properties or monies for another for com-
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pensation without aid of a licensed member
of the bar.

Order in accordance with opinion.

Attorney and Client <5=11(6)

Activities of respondent, who was not
a member of the bar, in searching public
records for lands and money which may
have been abandoned, or unclaimed, by
true owners, locating missing heirs and
offering to recover funds, upon agreement
to share the proceeds of the recovery, con-
stituted unauthorized practice of law.

A. Ward Wagner, Jr., West Palm Beach,

and Richard C. McFarlain,
for The Florida Bar, petitioner.

Tallahassee,

Leon Si Heller, in pro. per.

PER CURIAM.

This cause is before us on the Petition of
the Florida Bar charging respondent with
the unauthorized practice of law, this
Court's order to show cause, Respondent's
response thereto, and the report of the ref-
eree, which report is as follows:

"TO THE HONORABLE CHIEF
JUSTICE AND JUSTICES OF THE
SUPREME COURT OF FLORIDA:

“Pursuant to the Order dated October
13, 1970, appointing me Referee in this
cause, a hearing was had before me on
the 5th day of February, 1971, as re-
ported in the Court Reporter's transcript
herewith transmitted to you, including
such exhibits as were filed in evidence.

"The evidence heard by me and thus
transmitted to you supports the following
conclusions:

"The Respondent, LEON S. HELLER,
is a man 79 years of age who resides :n
Fort Lauderdale. He claims to have
in Lake Worth, Florida, and
in several other cities in Florida. H:s
activities extend throughout many coun-

an office
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ute amendments to the bill,2 indeed was to
relegate the employer to (1) complaints to
the police, and (2) his common law reme-
dies— even when those recourses might, un-
der the equity precedents, technically be
regarded as “inadequate".

It is disappointing that the Supreme
Court of California, after more than half a
century and notwithstanding the recent,
plausibly incompatible, California legisla-
tive history, now appends this decision to
the judicial history that Messrs. Frankfurt-
er and Greene in 1930 assailed so graphical-
ly and devastatingly in their book The La-
bor Injunction. My opinion is that the
court tl s appears needlessly regressive.
(Cf. Christ, Is the Norris Act Constitution-
al? (1932) 19 Va.L.Rev. 51; Shatz, Picket-
ing Injunctions in California .
(1977) 28 Hast.L.J. 801, 836: "It would be
anomalous indeed to conclude that the legis-
lature, af,er reciting a litany of complaints
as to the present injunction practice, enact-
ed a statute which codified the status quo.
The broader ‘union’ interpretation receives
some further support from what little legis-
lative history there is." Also cf. Wilson &
Co. v. Birl (3d Cir. 1938) 105 F.2d 948 and
Alliance Auto Service v. Cohen (1941) 341
Pa. 283, 19 A.2d 152.)

I concur in the majority’s disposition of
this proceeding (Part 4 of Justice Tobriner’s
opinion). | have stated my separate views,
though, because | do not believe that the
superior court has been correctly instructed
regarding its proposed new proceeding.

rw
(0 ExeyNMVERSSTEV

2. For comment on "the final, hectic days of
that legislative session™ and the _likely impact
on last-minute amendments see People V. lan-

160 Cal.Rptr. 760
In re the Petition of the COMMISSION
ON the GOVERNORSHIP OF
CALIFORNIA.

Edmund G. BROWN, Jr., an Governor,
o etc., et al., Petitioners,

V.

Mike CURB, as Lieutenant Governor,
etc., et aL, Respondents.

S.F. 24021, S.F. 24029.

Supreme Court of California,
In Bank.

Dec. 27, 1979.

The Commission on the Governorship
filed a petition concerning authority of
Lieutenant Governor to act while the Gov-
ernor was out of state. Combined there-
with was a petition by the Governor and his
appointee to judgeship on Court of Appeal
seeking writ of mandate, prohibition and
declaratory relief. The Supreme Court,
Manuel, J., held that: (1) although dispute
as to Governor’'s absence was a matter with
respect to which the Commission had exclu-
sive standing, once the question was proper-
ly raised, the court could concurrently con-
sider issues presented by the Governor's
petition; (2) Lieutenant Governor may act
on the Governor’s physical absence from the
state; (3) Lieutenant Governor's appoint-
ment of presiding justice of Court of Ap-
peal during Governor’'s absence was valid;
and (4) on his return the Governor had
authority to withdraw the appointment un-
til the confirmation of appointment became
effective by action of Commission on Judi-
cial Appointments.

Peremptory writ of mandate issued.

Newman, J., filed concurring opinion.

1. States «=>42
Absence from the state is a “temporary
disability" within meaning of constitutional

NCI (1979) 24 cCal.3d 514. 542. 156 Cal.Rptr.
450, 467. 596 P.2d 328. 345.
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nor during governor's absence from the
state. West's Ann.Const. art. 5, § 10.

10. Judges «=>3

States <=2

As acting Governor, the Lieutenant
Governor is free to act on whatever matters
he determines need attention during the
Governor’'s absence; hence, Lieutenant
Governor's appointment of presiding justice
of Court of Appeal while Governor was out
of state was valid. West's Ann.Const. art.
5, § 10.

11. Officera and Public Employees «=>13

Uncompleted appointments are subject
to withdrawal.

12. Judges «=>3

Transmittal of an appointment to the
Commission on Judicial Appointments com-
pletes the gubernatorial action necessary to
an appellate judicial appointment. West'3
Ann.Gov.Code, 8§ 1340(d), 68121; West's
Ann.Const. art. 6, § 16(d).

13. Judges <=3

Even though submission for confirma-
tion by Commission on Judicial Appoint-
ments completes the gubernatorial action
necessary for an appointment to an appel-
late judgeship, it does not complete the
appointive process or confer even an inter-
im right to assume office. West's Ann.Gov.
Code, 88 1340(d), 68121; West's Ann.Const.
art. 6, § 16(d).

14. Judges «=>3

Although Lieutenant Governor had au-
thority to appoint presiding justice of Court
of Appeal while the Governor was out of
state, the Governor, on his return, had au-
thority to withdraw the appointment until
the appointment became effective on con-
firmation by Commission on Judicial Ap-
pointments. West's Ann.Gov.Code,
88 1340(d), 68121; West's Ann.Const. art. 5,
§ 10; art. 6, § 16(d).

Bion M. Gregory, Legislative Counsel,
and Edward F. Nowak, Principal Deputy

Legislative Counsel, Sacramento, for peti-
tioner in No. 24029.

J. Anthony Kline, William H. Levit, Jay-
son B. Lumish and Stroock & Stroock &
Lavan, Los Angeles, for petitioners in No.
24021.

Gibson, Dunn & Crutcher and Theodore
B. Olson, Los Angeles, for respondent Curb
in No. 24021.

No appearance for other respondents in
No. 24021.

Ernest Duncan, Alhambra, as amicus cu-
riae on behalf of respondents in No. 24021.

MANUEL, Justice.

In these consolidated cases we examine
the gubernatorial powers of the Lieutenant
Governor during the Governor's absence
from the state and the powers of the Gover-
nor to rescind or revoke prior acta of the
Lieutenant Governor. The dispute involves
the Lieutenant Governor’s appointment of a
presiding justice of the Court of Appeal
while the Governor was out of the state and
the Governor’'s withdrawal of that appoint-
ment and substitution of his own appointee
after his return to the state. As hereafter
developed, we conclude that the Lieutenant
Governor has authority to exercise all gu-
bernatorial powers of appointment while
the Governor is physically absent from the
state and that the Governor has authority
to withdraw the appointment until the con-
firmation of appointment bocomes effec-
tive.

Article V, section 10 of the Constitution
provides in pertinent part: “. . . The
Lieutenant Governor shall act as Governor
during the impeachment, absence from the
State, or other temporary disability of the
Governor or of a Governor-elect who fails
to take office.” The section also declares
that this court shall have “exclusive juris-
diction to determine all questions arising
under this section,"” and confers exclusive
standing to raise questions of temporary
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ute amendments to the bill,1 indeed was to
relegate the employer to (1) complaints to
the police, and (2) hia common law reme-
dies—even when those recourses might, un-
der the equity precedents, technically be
regarded as “inadequate”.

It is disappointing that the Supreme
Court of California, after more than half a
century and notwithstanding the recent,
plausibly incompatible, California legisla-
tive history, now appends this decision to
the judicial history that Messrs. Frankfurt-
er and Greene in 1930 assailed so graphical-
ly and devastatingly in their book The La-
bor Injunction. My opinion is that the
court thus appears needlessly regressive.
(Cf. Christ, Is the Norris Act Constitution-
al?, (1932) 19 Va.L.Rev. 51; Shatz, Picket-
ing Injunctions in California
(1977) 28 Hast.L.J. 801, 836: "It would be
anomalous indeed to conclude that the legis-
lature, af-er reciting a litany of complaints
as to the present injunction practice, enact-
ed a statute which codified the status quo.
The broader ‘union’ interpretation receives
some further support from what little legis-
lative history there is.” Also cf. Wilson &
Co. v. Birl (3d Cir. 1938) 105 F.2d 948 and
Alliance Auto Service v. Cohen (1941) 341
Pa. 283, 19 A.2d 152.)

I concur in the majority’s disposition of
this proceeding (Part 4 of Justice Tobriner’s
opinion). | have stated my separate views,
though, because | do not believe that the
superior court has been correctly instructed
regarding its proposed new proceeding.

2. For comment on "the final, hectic days of
that legislative session” and the likely impact
on last-minute amendments see People v. Tan-

160 Cal.Rptr. 760
In re the Petition of the COMMISSION
ON the GOVERNORSHIP OF
CALIFORNIA.

Edmund G. BROWN, Jr., as Governor,
etc., et ah, Petitioners,

V.

Mike CURB, as Lieutenant Governor,
etc., et al.,, Respondents.

S.F. 24021, S.F. 24029.

Supreme Court of California,
In Bank.

Dec. 27, 1979.

The Commission on the Governorship
filed a petition concerning authority of
Lieutenant Governor to act while the Gov-
ernor was out of state. Combined there-
with was a petition by the Governor and his
appointee to judgeship on Court of Appeal
seeking writ of mandate, prohibition and
declaratory relief. The Supreme Court,
Manuel, J., held that: (1) although dispute
as to Governor’s absence was a matter with
respect to which the Commission had exclu-
sive standing, once the question was proper-
ly raised, the court could concurrently con-
sider issue' presented by the Governor’s
petition; (2) Lieutenant Governor may act
on the Governor’s physical absence from the
state; (3) Lieutenant Governor's appoint-
ment of presiding justice of Court of Ap-
peal during Governor’'s absence was valid;
and (4) on his return the Governor had
authority to withdraw the appointment un-
til the confirmation of appointment became
effective by action of Commission on Judi-
cial Appointments.

Peremptory writ of mandate issued.

Newman, J., filed concurring opinion.

1. States «=>42
Absence from the state is a "temporary
disability” within meaning of constitutional

ner (1979) 24 Cal.3d 514, 542, 156 Cal.Rptr.
450, 467, 596 P.2d 328, 345.
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provision that the lieutenant governor shall
act aa governor during the impeachment,
absence from the state, etc., of the gover-
nor. West's Ann.Const. art. 5, § 10.

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Courts <=>208

Any dispute as to the governor’'s ab-
sence from the state for purpose of deter-
mining authority of lieutenant governor to
act as governor is a matter with respect to
which the Commission on the Governorship
has exclusive standing before the Supreme
Court. West's Ann.Const. art. 5, § 10;
West's Ann.Gov.Code, 88 12070-12076.

3. Courts «=>208

Once issue with respect to power of
lieutenant governor to act in absence of the
governor is properly raised by Commission
on the Governorship, the Supreme Court is
not prevented from concurrently consider-
ing pleadings and arguments from interest-
ed persons on matters within the scope of
the Commission’s questions, and hence, fil-
ing of Commission’s petition concerning
power of lieutenant governor to act during
governor's out-of-state trip permitted the
court concurrently to consider similar and
related issues presented by the governor’s
petition. West's Ann.Const. art. 5, § 10;
West's Ann.Gov.Code, §§ 12070-12076.

4. Constitutional Law >89
Courts *=>208

Since Supreme Court’s jurisdiction to
determine authority of lieutenant governor
to act as governor is exclusive, it transcends
the procedural limitations on appellate
courts imposed by Article VI, sections 10
and 11 and, hence, granting of relief, de-
claratory or otherwise, that ordinarily
would be available only from trial courts
may be appropriate; however, the limita-
tion on rendering advisory opinions applies.
West's Ann.Const. art. 3, § 3; art. 5, § 10;
art. 6, 88 10, 11; West's Ann.Gov.Code,
88§ 12070-12076.

603 PACIFIC REPORTER, 2d SERIES

5. States *=>42

Prior petition to Supreme Court by
Commission on the Governorship in not a
prerequisite to conferring of f 'krnatorial
powers on the lieutenant gov - or in the
governor’s absence from the state. West's
Ann.Const art 5, § 10; West's Ann.Gov.
Code, §§ 12070-12076.

6. States *=>42

The lieutenant governor, like any pub.
lie officer with executive duties, must apply
and, if necessary, interpret the law pro-
scribing those duties as found in the Consti-
tution, legislation, and authoritative deci-
sions. West's Ann.Const art 5, § 10.

7. States *=>42

Words "absence from the State,” as
used in constitutional provision that the
lieutenant governor shall act as governor
during governor’'s absence from the state
does not mean effective absence but means
physical nonpresence. West's Ann.Const
art 5, § 10.

See publication Words and Phrases
for other judicial constructions and
definitions.

8. States *=*42

Since a physically absent governor can-
not act, the overriding purpose of avoiding
the hiatus in the availability of executive
powers requires that, during the absence,
the sole entire power to act as governor be
transferred to a lieutenant governor who is
physically within the state. West's Ann.
Const, art. 5, § 10; West's Ann.Gov.Code,
8§ 12002, 12058; West's Ann.Evid.Code,
§ 452(c).

9. States *=>42

Fact that in the past 16 years more
than 1,400 gubernatorial actions have been
taken by lieutenant governors or other act-
ing governors during the governor’'s ab-
sence was evidence of a settled contempora-
neous construction entitled to great weight
in construing constitutional provision that
the lieutenant governor shall act aa gover-
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nor during governor's absence from the
state. West's Ann.Const. art. 5, § 10.

10. Judges «=>3

States «=42

As acting Governor, the Lieutenant
Governor is free to act on whatever matters
he determines need attention during the
Governor's absence; hence, Lieutenant
Governor’s appointment of presiding justice
of Court of Appeal while Governor was out
of state was valid. West's Ann.Const. art.
5, § 10.

11. Officers and Public Employees «=13

Uncompleted appointments are subject
to withdrawal.

12. Judges <=3

Transmittal of an appointment to the
Commission on Judicial Appointments com-
pletes the gubernatorial action necessary to
an appellate judicial appointment. West's
Ann.Gov.Code, 8§88 1340(d), 68121; West's
Ann.Const. art. 6, § 16(d).

13. Judges <*=3

Even though submission for confirma-
tion by Commission on Judicial Appoint-
ments completes the gubernatorial action
necessary for an appointment to an appel-
late judgeship, it does not complete the
appointive process or confer even an inter-
im right to assume office. West's Ann.Gov.
Code, 8§ 1340(d), 68121; West's Ann.Const.
art. 6, § 16(d).

14. Judges *=>3

Although Lieutenant Governor had au-
thority to appoint presiding justice of Court
of Appeal while the Governor was out of
state, the Governor, on his return, had au-
thority to withdraw the appointment until
the appointment became effective on con-
firmation by Commission on Judicial Ap-
pointments. West's Ann.Gov.Code,
8§ 1340(d), 68121; West's Ann.Const. art. 5,
§ 10; art. 6, § 16(d).

Bion M. Gregory, Legislative Counsel,
and Edward F. Nowak, Principal Deputy

Legislative Counsel, Sacramento, for peti-
tioner in No. 24029.

J. Anthony Kline, William H. Levit, Jay-
son B. Lumish and Stroock & Stroock &
Lavan, Los Angeles, for petitioners in No.
24021.

Gibson, Dunn & Crutcher and Theodore
B. Olson, Los Angeles, for respondent Curb
in No. 24021.

No appearance for other respondents in
No. 24021.

Ernest Duncan, Alhambra, as amicus cu-
riae on behalf of respondents in No. 24021.

MANUEL, Justice.

In these consolidated cases we examine
the gubernatorial powers of the Lieutenant
Governor during the Governor’'s absence
from the state and the powers of the Gover-
nor to rescind or revoke prior acts of the
Lieutenant Governor. The dispute involves
the Lieutenant Governor’s appointment of a
presiding justice of the Court of Appeal
while the Governor was out of the state and
the Governor’s withdrawal of that appoint-
ment and substitution of his own appointee
after his return to the state. As hereafter
developed, we conclude that the Lieutenant
Governor has authority to exercise all gu-
bernatorial powers of appointment while
the Governor is physically absent from the
state and that the Governor has authority
to withdraw the appointment until the conm
firmation of appointment becomes effec-
tive.

Article V, section 10 of the Constitution
provides in pertinent part: “. . . The
Lieutenant Governor shall act as Governor
during the impeachment, absence from the
State, or other temporary disability of the
Governor or of a Governor-elect who fails
to take office.” The section also declares
that this court shall have "exclusive juris-
diction to determine all questions arising
under this section,"” and confers exclusive
standing to raise questions of temporary
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disability on "a body provided by statute."1
Legislation creating the Commission on the
Governorship (Commission) as the body
having such standing (Gov.Code, §§ 12070-
12076) took effect concurrently with
adoption of article V, section 10 on Novem-
ber 8, 1966.

The salient facts are undisputed: Gover-
nor Edmund G. Brown, Jr., left California
for Washington, D.C., at 10 a. m. on March
26, 1979, and returned on March 28,1979, at
2:11 a. m., 40 hours later. On March 27, the
executive assistant to Lieutenant Governor
Mike Curb informed the Governor's secre-
tary of the Lieutenant Governor's intention
to appoint Judge Armand Arabian to the
vacant presiding justiceship on the Court of
Appeal. The executive assistant was ad-
vised that the Governor intended to appoint
Justice Bernard S. Jeffereon to the vacancy
and that Justice Jefferson’'s name had al-
ready been submitted to the State Bar for
evaluation. On the same date, the Lieuten-
ant Governor appointed Judge Arabian as
Presiding Justice for the Court of Appeal,
Second Appellate District, Division One.
On March 28, the Governor withdrew the
appointment of Judge Arabian previously
submitted by the Lieutenant Governor and
appointed Justice Jefferson to the vacancy
and at the 3ame time appointed Judge Ar-
leigh M. Woods as Associate Justice to fill
the vacancy created by appointment of Jus-
tice Jefferson as Presiding Justice.

On May 7, 1979, Governor Brown and
Justice Jefferson filed with this court a

1. Article V, section 10 provides in full: “The
Lieutenant Governor shall become Governor
when a vacancy occurs in the office of Gover-
nor. [f) The Lieutenant Governor shall act as
Governor during the impeachment, absence
from the State, or other temporary disability of
the Governor or of a Governor-elect who fails
to take office. [r] The Legislature shall provide
an order of precedence after the Lieutenant
Governor for succession to the office of Gover-
nor and for the temporary exercise of the Gov-
ernor's functions. [r] The Supreme Court has
exclusive jurisdiction to determine all questions
arising under this section, [f] Standing to
raise questions of vacancy or temporary dis-
ability is vested exclusively in a body provided
by statute.”

2. Article VI, section 16. subdivision (d) of the
Constitution provides that an appointment by
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petition for writs of mandate and prohibi-
tion and for declaratory relief. Named re-
spondents were Lieutenant Governor Curb
Judge Arabian, and the Commission on Ju.
dicial Appointments (the body with respon-
sibility for confirming gubernatorial ap.
pointments of Court of Appeal justices),!

The Governor’'s petition prays that we
direct the Commission on Judicial Appoint,
ments to act on the Jeffereon appointment
and that we declare that (1) no gubernatori-
al powers devolve on the Lieutenant Gover-
nor unless this court, on petition of the
Commission, has first determined the exist-
ence of a temporary disability of the Gover-
nor, (2) the Arabian appointment is invalid
because on March 27, the Governor "was
not effectively ‘absent from the state’ with-
in the meaning of article V, section 10, of
the California Constitution,” and (3) the
Governor’s withdrawal of the Arabian ap-
pointment prior to its confirmation was ef-
fective, leaving the Jeffereon appointment
the only one properly before the Commis-
sion on Judicial Appointments.

On May 21, 1979, the Commission filed a
“Petition for Determination of Questions
under section 10 of Article V of the Califor-
nia Constitution." The Commission states
the constitutional (art. V, § 10) and statuto-
ry authority for its petition (Gov.Code,
§ 12070, et seq.),Jd recites the controversy
over the conflicting appointments to a sin-
gle vacancy on the Court of Appeal, urges

the Governor to fill a vacancy in a Court of
Appeal "Is effective when confirmed by the
Commission on Judicial Appointments.” The
Commission on Judicial Appointments consists
of the Chief Justice, the Attorney General, and,
when the appointment to be considered is to a
Court of Appeal vacancy, the senior presiding
justice of the affected Court of Appeal. (Art.
VI. § 7))

3. The Commission, which consists of the Presi-
dent Pro Tern, of the Senate, the Speaker of the
Assembly, the President of the University of
California, the Chancellor of the California
State Colleges, and the Director of Finance
(Gov.Code, § 12070), “shall have exclusive au-
thority to petition the Supreme Court to decide
any questions relating to the existence of a
temporary disability of the Governor" (Gov.
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the importance of “‘the question of the pow-
er of the Lieutenant Governor to act as
Governor during the physical absence of the
Governor from the state,” and prays that
this court “determine when the Governor is
absent from the state within the meaning
of Section 10 of article V of the California
Constitution and, in so doing, set forth stan-
dards which may be applied to facts and
circumstances which may foreseeably arise
in the future.”

We deal first with our jurisdiction and
the standing of petitioners to invoke it
Our exclusive jurisdiction to determine all
questions arising under article V, section 10
is clear and unambiguous. The final sen-
tence in the section states, however, that
“[sjitanding to raise questions of vacancy or
temporary disability is vested exclusively in
a body provided by statute,” namely, the
Commission. As submitted to the Assembly
by the Constitution Revision Commission,
section 10 of article V provided for deter-
mining questions of vacancy and disability,
but did not specify how or by whom the
questions could be raised. The provision for
exclusive standing in a statutory body was
added to the draft on the floor of the As-
sembly (1 Assem.J. (1966, First Ex.Sess.) pp.
631, 705) at the request of the Office of the
Governor, apparently for the purpose of
forestalling frivolous or harassing attacks
on the validity of gubernatorial actions.

[1-3] It isobvious that absence from the
state is a temporary disability within the
meaning of article V, section 10,4 and that
any dispute as to the Governor’'s absence
from the state is a matter with respect to
which the Commission has exclusive stand-
ing before us. Once the question is proper-
ly raised, however, nothing in the section’s
wording or aims prevents us from concur-
rently considering pleadings and arguments

Code, § 12072). Section 12073 provides for
exclusive jurisdiction with regard to questions
relating to termination of the temporary dis-
ability of the Governor.

4. If that were not so, section 10 would not
include the phrase "or other temporary disabili-

from interested persons on matters within
the scope of the Commission’s question.

For purposes of establishing our present
jurisdiction, therefore, we need not consider
whether the questions raised by the Gover-
nor’'s petition concern “vacancy or tempo-
rary disability,” as to which the constitu-
tional provision accords him no standing;
the filing of the Commission’s petition ef-
fects its standing to invoke our jurisdiction
and permits us concurrently to consider the
issues presented by the Governor's petition.

[4] Because our jurisdiction is exclusive
it transcends the procedural limitations on
appellate courts imposed by article VI, sec-
tions 10 and 11. Granting of relief, declara-
tory or otherwise, that ordinarily would be
available only from trial courts may be
appropriate here. We are not persuaded by
the Commission's petition, however, that ar-
ticle V, section 10 calls on us to give adviso-
ry opinions. The petition alleges that “the
question of the power of the Lieutenant
Governor to act as Governor during the
physical absence of the Governor from the
state encompasses the entire spectrum of
executive power” and prays that in “deter-
min[ing] when the Governor is absent from
the state within the meaning of [art. V,
§ 10]" we “set forth standards which may
be applied to facts and circumstances which
may foreseeably arise in the future." It is
well settled that rendering “advisory opin-
ion” is not a judicial duty imposed by article
I11, section 3, or article VI, sections 10 or 11
of the Constitution. (Younger v. Superior
Court (1978) 21 Cal.3d 102, 119-120, 145
Cal.Rptr. G74, 577 P.2d 1014.) Our “exclu-
sive jurisdiction to determine all questions
arising under" article V, section 10 is sub-
ject to the same qualification. In this case
the dispute concerning the Governor’s dis-
ability due to absence involves a question

ty of the Governor.” (Emphasis added.) See
also post p. 765 of 160 Cal.Rptr., p. 1362 of
603 P.2d for dialogue during legislative discus-
sion of proposed amendment to article V, sec-
tion 10.
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that has arisen, and it is properly before us
by petition of the Commission.

[5] We turn to the principal issue
presented by the controversy, namely, the
interpretation of the words “absence from
the State." Preliminarily, we consider and
reject the Governor’s contention that under
article V, section 10, his departure from the
state can confer no gubernatorial power on
the Lieutenant Governor without a prior
petition to this court by the Commission,
followed by this court’s determination that
the absence would constitute a temporary
disability. It is argued that our “exclusive
jurisdiction to determine all questions aris-
ing under" article V, section 10, makes us
the only entity that can conclude authorita-
tively that the Governor is temporarily dis-
The

claimed prerequisite of a petition is based

abled by absence or other reason.

on the Commission’'s exclusive "[sjtanding
to raise questions of vacancy or temporary
disability.”

[6] We disagree. To require express ju-
dicial authorization before the Lieutenant
Governor could act as Governor during the
Governor's absence or other temporary dis-
ability would contravene the purpose of ar-
ticle V, section 10, to prevent gaps in the
availability and continuity of the executive
power. As explained in the discussion of
our present jurisdiction, the Constitution
charges us only with determining "ques-
tions" of temporary disability, not with giv-
ing advisory opinions in the absence of dis-
pute. The Lieutenant Governor—like any
public officer with executive duties—must
apply arid, if necessary, interpret the law
prescribing those duties aa found in the
Constitution, legislation, and authoritative
decisions. Our role is to resolve controver-
sies aa to interpretation, not to dictate ini-

tial formulations.

[71 The parties offer two possible inter-
pretations of the words "absence from the
State." The Governor proposes that .ne

603 PACIFIC REPORTER, 2d SERIES

term "absence" must be read as an "effec-
tive absence,” an absence determined by the
state's need at the time for the particular
act by the official then physically present
The Lieutenant Governor, on the other
hand, asserts that the term must be given
its literal, common meaning of physical
nonpresence. We conclude that constitu-
tional and legislative history, contempora-
neous interpretation and historical practice,
and considerations of public policy, namely
the need for certainty in effectuating exec-
utive decisions, support the Lieutenant Gov-
ernor’s position.

The words “absence from the state” have
remained unchanged in the California Con-
stitution for 130 years despite several other
changes in the pertinent clause. From 1849
to 1966, the Constitution provided that in
case of the Governor's “impeachment" or
“absence from the State" "de-
volve upon" the Lieutenant Governor “until
the disability shall cease.” (Cal.Const. of
1849, art. V, § 17; Cal.Const. of 1879, art.
V, § 16, with amendments of 1898,1946 and
1948.) Present article V, section 10, adopt-
ed in 1966 and amended in 1974, similarly
provides that the Lieutenant Governor
"shall act as Governor during the impeach-
ment, absence from the State, or other tem-
porary disability of the Governor."

his duties

In 1966, during legislative discussion of
the proposed amendment to article V, sec-
tion 10, special counsel to the Constitution
Revision Commission was asked the mean-
ing of "absence from the state" and its
reference to "disability." Counsel's re-
sponse indicated that “absence from the
state" meant physical absence in the literal
sense; as to the use of the term “disabili-
ty," he stated: *“. [Tlhe Commis-
sion felt that if the constitution should pro-
hibit the Governor .from acting then it
should be classified as a disability. It is not
an inability. The Governor could be some-
place outside the state and be very capable
of performing his duties by a long distance
telephone. He would be legally disabled
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from doing so. Disability is more accu-
rate."5

Our attention has been called to no previ-
ous challenge in court to the proposition
that the Governor’s physical absence from
California confers full gubernatorial power
on a physically present Lieutenant Gover-
nor. The state government has functioned
under this provision without any question
that its language means what it plainly
states.*

It is argued that the word ‘‘absence"
should be interpreted to reflect modern con-
ditions of travel and communication and
that technology has eliminated in part the
objections that drafters of the early Consti-
tutions might have had to permitting the
Governor to act I'rom outside the state or to
permitting postponement of gubernatorial
actions until his return. We note that the
Constitution Revision Commission could
have proposed a change in the language in
1966 to reflect modern conditions of travel
and communication but did not do so. We
are not persuaded that time or technology
compels such a change by judicial fiat.

We are mindful that some jurisdictions
have interpreted similar provisions to pre-
vent the acting governor or other executive
from exercising full executive powers, or
more precisely, to invalidate the acts of

5. Transcript, Assembly Interim Committee on
Constitutional Amendments, February 23,
1966, pages 29-34. Additional dialogue sup-
ports a literal interpretation of the word "ab-
sence':

Legislator: "And then, of course, absence
from the state. What does absence from the
state mean? |Is that defined somewhere else?
Suppose the Governor goes to Timbuktu or
somewhere outside of the United States. Dur-
ing that time the Lieutenant Governor is by this
provision acting temporarily. Is that right?

Counsel: "That's correct. That's the existing
law. We put these two examples [impeach-
ment and absence from the state) in .
because we wanted to be sure that these were
construed to be temporary disability, because if
we just said temporary disability we think it
would be reasonable for someone to construe
impeachment as not being temporary disabili-
ty." (ld., p. 33))

We have no doubt that counsel's reference to
"existing law" wns a reference to the Constltu-

officials empowered to perform executive
functions during the absence of the execu-
tive from the city or state.7 The Governor
embraces the theory propounded by these
cases and contends that not merely physical
absence but “effective” absence must be
shown before the substitute executive can
act. The rationale of the cases that support
his view is summarized in Sawyer (82 Nev.
53, 56, 410 P.2d 748, 749): *“ ‘absence’ as
contained within rules for orderly succession
in government means ‘effective absence’—i.
e., an absence which is measured by the
state's need at a given moment for a partic-
ular act by the official then physically not
present.”

[8] The conceptual difficulty with the
effective-absence test is that virtually any
physical absence of the Governor may cre-
ate a need for action by an acting governor,
at least to deal with emergencies. The
Governor here does not claim any power to
act from outside the state boundaries, nor
does it appear that any such claim has ever
been made by his predecessors. Since a
physically absent Governor cannot act, the
overriding purpose of avoiding a hiatus in
the availability of executive power requires
that, during the absence, the sole and entire
power to act as Governor be transferred to
a Lieutenant Governor who i3 physically
within the state.

lion as it read prior to the amendments then
being discussed.

6. Historical research reveals that in the past 16
years more than 1,400 gubernatorial actions
(proclamations, executive orders, pardons and
signing of legislation) have been taken by an
acting governor while the Governor was physi-
cally absent from the state.

7. Sawyer v. First Judicial District Court (1966)
82 Nev. 53, 410 P.2d 748: Celinas v. Fugere
(1935) 55 R.l. 225, 180 A. 346; Cytacki v.
Buscko (1924) 226 Mich. 524, 197 N.W. 1021;
State ex rel. Olson v. Lahiff (1911) 146 WIs.
490, 131 N.W. 824: Watkins v. Mooney (1903)
114 Ky. 646, 71 S.W. 622: Mayor of Detroit v.
Moran (1881) 46 Mich. 213, 9 N.W. 252. We
find these cases neither persuasive nor control-
ling.
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Legislative enactments which implement
article V, section 10, are in full accord with
this view. Section 12002 of the Govern-
ment Code provides that “Every law of this
State relating to the powers and duties of
the Governor and to acts and duties to be
performed by others toward him extends to
the person performing for the time being
the duties of Governor." Section 12058
(Gov.Code), enacted in 1966, provides that
"[i]ri case of impeachment, of the Governor
or officer acting as Governor, his absence
from the state, or bis other temporary dis-
ability to discharge the powers and duties
of office, then the powers and duties of the
office of Governor devolve upon the same
officer as in the case’ of vacancy in the
office of Governor, but only until the dis-
ability shall cease.” (Emphasis added.)

There is no room in the all inclusive lan-
guage of these statutes for a watered down
“effective" absence or any other concept
whereby an acting governor could discharge
some but not all of the duties of the gover-
nor in his absence.

[9] Our conclusion is also in accord v/ith

the contemporaneous and settled interpre-
tation of the constitutional provision by
those charged with its execution. (See
State of South Dakota v. Brown (1978) 20
Cal.3d 765, 777-778, 144 Cal.Rptr. 758, 576
P.2d 473 and cases there cited.) We take
judicial notice (Evid.Code, § 452, subd. (c))
of the more than 1,400 gubernatorial ac-
tions taken in the last 16 years by Lieuten-
ant Governors or other acting governors
during the Governor's absence. The un-
questioned acceptance of these exercises of
gubernatorial power is evidence of a settled
contemporaneous construction deserving of
great weight. (City of Los Angeles v. Ran-
cho Homes, Inc. (1953) 40 Cal.2d 764, 770-
771, 256 P.2d 305; State of South Dakota V.
Brown, supra, 20 Cal.3d at pp. 777-778, 144
Cal.Rptr. 758, 576 P.2d 473.)8 “ 'Not lightly

8. Also of interest is the experience of former
Governor Earl Warren. In The Memoirs of
Earl Warren (1977) at pages 264-265, he tells
of leaving unsigned bills in a safe deposit box
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vacated is the verdict of quiescent years,’”
(Anderson Nat. Bank v. Luckett (1944) 321
U.S. 233, 244, 64 S.Ct. 599, 606, 88 L.Ed. 692,
quoting from Coler v. Com Exchange Bank
(1928) 250 N.Y. 136, 141, 164 N.E. 882, 884.)

[10]
Governor during the
Governor's absence (art V, § 10) places
upon the Lieutenant Governor complete, al-
beit temporary, responsibility for ”[t]he su-
preme executive power of this State" and

“act as Governor"

for “see[ing] that the law is faithfully exe-
cuted” (art. V, § 1).
the Lieutenant Governor is free to act on

As acting governor,

whatever matters he determines need at-
tention during the Governor’s absence.
Thus, the appointment by Lieutenant Gov-
ernor Curb of Judge Arabian as presiding
justice of the Court of Appeal wa3 valid.

There remains the question of the Gover-
nor’'s authority to revoke, rescind, or with-
draw the appointment of Judge Arabian.

The Lieutenant Governor contends that
his letter submitting the Arabian appoint-
ment to the Commission on Judicial Ap-
pointments exhausted the appointive power
and could not be revoked by gubernatorial
act. The leading statement of the principle
relied on is in Marbury v. Madison (1803) 5
U.S. (1 Cranch) 137, 2 L.Ed. 60 where Presi-
dent Jefferson's Secretary of State, Madi-
son, was held to have a ministerial duty to
deliver a document evidencing Marbury's
appointment as justice of the peace made
by outgoing President Adams with the ad-
vice and consent of the Senate. Chief Jus-
tice Marshall’s opinion states: "The last act
to be done by the president is the signature
of the commission: he has then acted on the
advice and consent of the senate to his own
nomination. The time for deliberation has
then passed: he has decided. His judg-
ment, on the advice and consent of the
senate, concurring with his nomination, has
been made, and the officer is appointed.

so that a contemporary Lieutenant Governor

could not sign them into law while Warren was
on atrip to England.

The command that the Lieutenant
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This appointment i3 evidenced by an open
unequivocal act; and being the last act
required from the person making it, neces-
sarily excludes the idea of its being, so far
as respects the appointment, an inchoate
and incomplete transaction.

"Some point of time must be taken, when
the power of the executive over an officer,
not removable at his will, must cease. That
point of time must be, when the constitu-
tional power of appointment has been exer-
cised. And this power has been exercised,
when the last act, required from the person
possessing the power, has been performed:
this last act is the signature of the commis-
sion." (5 U.S. at p. 157.)

[11] California courts have followed
that principle. (See Weatherbee v. Cazneau
(1862) 20 Cal. 503 [Governor’'s interim ap-
pointment]; People ex rel. Ryder v. Mizner
(1857) 7 Cal. 519, 526 [8ame]; MacAlister v.
Baker (1934) 139 Cal.App. 183, 33 P.2d 469
[city council’s appointment to v tnt coun-
cil seat].) On the other hand, uncompleted
appointments are subject to withdrawal.
(See Conger v. Gilmer (1867) 32 Cal. 75
[board of supervisors could reconsider ap-
pointment before issuing appointee a com-
mission]; Harrington v. Pardee (1905) 1
Cal.App. 278, 82 P. 83.) Thus, in Harring-
ton, Governor Pardee was held entitled to
refuse to issue a commission to a person
whose appointment by his predecessor had
been confirmed by the Senate, since is-
suance of the commission was deemed a
discretionary act.

[12] Harrington is distinguishable here
because transmittal of an appointment to
the Commission on Judicial Appointments
completes the gubernatorial action neces-
sary to an appellate judicial appointment.
Though the Governor issues commissions to
new appellate judges (see Gov.Code, § 1340,
subd. (d)), the Constitution makes the ap-
pointment “effective when confirmed by
the Commission on Judicial Appointments.”

9. We are not here called upon to decide at what
point the appointment of a judge not subject to

(Art. VI, § 16, subd. (d); see Gov.Code,
§ 68121 [confirmation “is effective when
filed in writing with the Secretary of
State”].)

[13] Even though submission for com-
mission confirmation completes the guber-
natorial action necessary for an appoint-
ment to an appellate judgeship, it does not
complete the appointive process or confer
even an interim right to assume office.*
Under those circumstances may the Gover-
nor withdraw the appointment before con-
firmation?

Past governors appear to have withdrawn
appointments from commission considera-
tion without challenge of their power to do
so. (See Partial Rep. of Joint Judiciary
Com. on Administration of Justice, pp. 38-
39, 2 Appendix to Sen.J. (1959 Reg.Sess.),
testimony of Chief Justice Gibson.) There
are good reasons, for upholding the power.
The fact that the appointee has not yet
acquired any rights eliminates the objection
that withdrawal constitutes removal from
office. The withdrawal power prolongs gu-
bernatorial scrutiny of the appointment,
furthering the confirmation’s ultimate pur-
pose of assuring thorough consideration of
the candidate’s qualifications. (See Nelson,
Variations on a Theme—Selection and Ten-
ure of Judges (1962) 36 So.Cal.L.Rev. 4,
19-26.)

[14] Finally, the general rule in other
states is that “where the nomination must
be confirmed before the officer can take the
office or exercise any of its functions, the
power of removal is not involved and nomi-
nations may be changed at the will of the
executive until title to the office is vested.”
(McChesney v. Sampson (1930) 232 Ky. 395,
401, 23 S.W.2d 584, 586-587; accord:
McBride v. Osborn (1942) 59 Ariz. 321, 127
P.2d 134 [upholding withdrawal]; Burke v.
Schmidt (1971) 86 S.D. 71, 191 N.w.2d 281,
In re Advisory Opinion to the Governor
(Fla.1971) 247 So.2d 428, 433; State ex rel.

confirmaticn by the Commission on Judicial
Appointments becomes irrevocable.
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Todd v. Essling (1964) 268 Minn. 151, 156,
128 N.W.2d 307.) Therefore we conclude
that Governor Brown’s withdrawal of the
Arabian appointment was valid.

Let a peremptory writ of mandate issue
directing the Commission on Judicial Ap-
pointments to exercise its discretion with
respect to the appointment of Justice Jef-
ferson.

TOBRINER, Acting C. J., and MOSK,
CLARK, RICHARDSON and TAYLOR
(Assigned by the Acting Chairperson of the
Judicial Council), JJ., concur.

NEWMAN, Justice, concurring.

| agree that the withdrawal of the Arabi-
an appointment was valid and that the writ
| do not agree that "a physi-
cally absent Governor cannot act" (ante, p.
766 of 160 Cal.Rptr., p. 1363 of 603 P.2d).

should issue.

That phrases in a constitution were
deemed apt for a horse-and-wagon era does
not ordain that we eschew sensible, up-to-
date analysis of their meaning 130 years
later.  Justice Holmes once cautioned:
“[W]lhen we are dealing with words that
also are a constituent act, like the Constitu-
tion of the United States, we must realize
that they have called into life a being the
development of which could not have been
foreseen completely by the most gifted of
its begetters. The case before us
must be considered in the light of our whole
experience and not merely in that of what
was said a hundred years ago. .
We must consider what this country has
become (Missouri v. Holland
(1920) 252 U.S. 416, 433-434, 40 S.Ct. 382,
383, 384, 64 L.Ed. 641))

His wise admonition applies here, as doe3
this comment by Chief Justice Hughes in
Home Bldg. & Loan Ass'n. v. Blaisdell
(1934) 290 U.S. 398, 442, 54 S.Ct. 231, 78
L.Ed. 413 (see also A. S. Miller, The Elusive
Search for Values in Constitutional Inter-
pretation (1979) 6 Hast.Const.L.Q. 487): “It
is no answer to insist that what
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the provision of the Constitution meant to
the vision of that day it must mean to the
vision of our time. If by the statement
that what the Constitution meant at the
time of its adoption it means to-day, it js
intended to say that the great clauses of the
Constitution must be confined to the inter-
pretation which the framers, with the con-
ditions and outlook of their time, would
have placed upon them, the statement car-
ries its own refutation. It was to guard
against such a narrow conception that Chief
Justice Marshall uttered the memorable
warning—‘We must never forget that itisa
constitution we are expounding’ (McCulloch
v. Maryland, 17 U.S. 316, 4 W heat 316, 407,
4 L.Ed. 579)—'‘a constitution intended to
endure for ages to come, and consequently,
to be adapted to the various crises of hu-
man affairs.’ Id., p. 415. ]
[W]e find no warrant for the conclusion
that the founders of our Govern-
ment would have interpreted the clause [at
issue] differently had they had occasion to
assume that responsibility in the conditions
of the later day." (Italics in that final
sentence added.)

In our case the focus of the majority
opinion is “absence". How to interpret the
phrase "absence from the State" is labeled
“the principal issue presented by the contro-
versy" (ante, p. 764 of 160 Cal.Rptr., p.
1362 of 603 P.2d).

I believe that we are better guided if we
focus not on "absence" but instead on the
words “other temporary disability”. The
California Constitution in article 1V, § 21(b)
provides for "[fjilling of the office of Gov-
ernor should the Governor be killed, miss-
ing, or disabled, until the Governor
is able to perform the duties of the office"
(italics added). Article V, § 10 refers to
other "temporary exercise of the Governor’s
functions”; and it orders the Lieutenant
Governor to “act as Governor during the
impeachment, absence from the State, or
OTHER TEMPORARY DISABILITY of
the Governor" (emphasis added).

My majority colleagues conclude that
"absence" means having crossed a State
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boundary. Might it rather mean now what
the draftsmen intended it to mean 130
years ago; that is, absence constitutes a
disability like other temporary disabilities
when now, as then, in fact it is disabling?
(Note again the words "disabled” and
"able” in article 1V, 8 21(b), quoted in my
preceding paragraph.)

When the Governor is absent from the
State is he in fact disabled from performing
the duties of his office? Indeed he is not.
Car-to-office, air-to-ground, and ship-to-
shore calls are routine; so are conference
calls and closed-circuit TV consultation.
Many tasks that Governors have performed
while temporarily residing in San Francisco
or Los Angeles, say, could be done from any
city, within or without California. Con-
stant travelers such as the President of the
United States, the Governors of other
States with problems comparable to ours,
the mayors of great cities, and countless
government and corporate executives every
day benefit from telecopiers,, distance-ignor-
ing word-processors, "talking" typewriters,
signature reproducers, instant information-
retrieval, other marvels not affected by
State or even international boundaries.
(Cf. Hanna, Law Office of the Future (Feb.
1979) N.J.S.B.J. No. 86, p. 10; Brown, N. Y.
U. Law Professor to Teach on Coast via TV,
N.Y.Time3 Sept. 5 1979 "an interactive
hookup by satellite that will permit him to
take questions and engage . . . in
discussion for an hour").

So therefore should we infer that, in the
20th Century, absence is never disabling?
The answer is No. The Lieutenant Gover-
nor (or his surrogate, should he too be tem-
porarily disabled) must be alert not only
"[tJo meet the needs resulting from war-
caused or enemy-caused disaster" (art. 1V,
§ 21) but also to act as Governor whenever
the elected Governor suffers a true disabili-
ty. It could be caused by serious illness. It
could occur when he is incommunicado— in
a jungle or a mountain wilderness, for in-
stance, or because of a natural disaster or

1. If, hypothetically, Earl Warren had been
Chief Justice of California and not a politically

other catastrophe. It could be the result of
electronic or other malfunctioning. But the
test should always be "disability”. Absence
that is not disabling is not a temporary
disability.

The 1849 and 1879 constitutions talked of
the Governor's “inability to discharge the
powers and the duties of the said office”
and required the Lieutenant Governor to
act "until the disability shall cease”. To
hold in this Centennial Year 1979 that the
130-year-old tradition must be frozen until
modernized by constitutional amendment
seems almost irrational and yet radical. By
no means does rationality call for a Gold
Rush Days approach to governing. (See the
guotations from Justices Holmes and
Hughes, supra.) And when we contemplate
its antiquated, stifling, and potentially
hurtful impact on use of the executive pow-
er in our complex State, cannot the majori-
ty's approach here fairly be labeled radical
(albeit reactionary)?

The majority concede that “the purpose
of article V, section 10, [is] to prevent gaps
in the availability and continuity of the
executive power" (ante, p. 764 of 160 Cal.
Rptr., p. 1362 of 603 P.2d); and they refer
to "public policy, namely the need for cer-
tainty in effectuating executive decisions"
(ante, p. 764 of 160 Cal.Rptr., p. 1362 of
603 P.2d). Yet neither the availability nor
the continuity of executive power need be
affected by mere absence. (See In re Ad-
visory Opinion to the Governor (Fla.1959)
112 So.2d 843.) Moreover, serious discontin-
uity and uncertainty and even bizarre ef-
fects can result from the pretense that “a
physically absent Governor cannot act."
(Ante, p. 766 of 160 Cal.Rptr., p. 1363 of
603 P.2d. The Justice Jefferson vs. Judge
Arabian contretemps here is illustrative;
and cf. "Program of would-be acting gover-
nor curbed”, S.F. Examiner, Nov. 8, 1979, p.
46.)1

WHAT WAS THE TRUE INTENT
IN 1966?

The scores of individuals involved in the
drafting and approval of the 1966 revision

ambitious Governor, would he have construed
"absence from the State" restrictively? Cf. the
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of the words concerning us that now are in
effect ("The Lieutenant Governor shall act
as Governor during the impeachment, ab-
sence from the State, or other temporary
disability of the Governor") might have
written, “The Lieutenant Governor shall act
as Governor during the impeachment or
other temporary disability of the Gover-
nor." Instead they included and thus pre-
served "absence from the State”. Does
that imply an in 1966 to cast in
concrete all the old assumptions on what
those four words demand? | think not.

intent

In February 1966 the California Constitu-
tion Revision Commission submitted the
first of many reports to the Legislature. It
was lengthy (212 pages). It proposed first,
that many words (16,000 out of 22,000) be
deleted from the Constitution (from articles
111 to VIII and also XX1V); second, that
many other words be left unchanged; third,
that new wordings be adopted to effect
major and minor revisions, several of them
simplificatory only.

Was there an intent in 1966 to freeze the
non-judicial, archaic interpretation of "ab-
sence from the State” that my majority
colleagues now decree? Their opinion relies
on excerpts from February 23, 1966 testi-
mony before the Assembly Interim Commit-
tee on Constitutional Amendments. They
summarize it as follows (ante, p. 765 of 160
Cal.Rptr., p. 1362 of 603 P.2d): "[Sjpecial
counsel to the Constitution Revision Com-
mission was asked the meaning of ‘absence

majority’s footnote 8 and also Rodda, The not-
always-accurate memoirs of Earl Warren, Cal-
if.J. (Nov. 1977) p. 378.

3. That sometimes the conrect answers were not
known is shown by this exchange: “WILL-
SON: What is the process In the Con-
stitution for impeaching the Governor of the
State of California? |Is there a trial by the
Assembly and trial by the Senate? [11] [SPE-
CIAL COUNSEL]: He is tried by the Assembly,
| believe, he is tried by the lower house. [T]
WILLSON: Is there a written charge that
claims he should be impeached on certain
charges? Is that the way it operates? [f]
(SPECIAL COUNSEL]: The specific form, the
pleading, is not in the Constitution, Mr. Will-
son. and I’'m not sure what it is.”
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from the state' and its reference to ‘diaabili.
ty.” Counsel's response indicated that 'ab-
sence from the state' meant physical ab-
sence in the literal sense; as to the use of
the term ‘disability,” he stated:

[T]he Commission felt that if the Constitu.
tion should prohibit the Governor from act-
ing then it should be classified as a disabili-
ty. It is not an inability. The Governor
could be someplace outside the state and be
very capable of performing his duties by a
long distance telephone. He would be le-
gally disabled from doing so. Disability is
more accurate.’”

The quoted.words (and also those in the
majority’s footnote 5) are best understood if
we check the full testimony. "To use snip-
pets is perilous.” (People v
Tanner (1979) 24 Cal.3d 514, at 539, 156
Cal.Rptr. 450, 596 P.2d 328 (conc. opn.).)

The Commission’s special counsel and the
staff attorney who testified with him un-
derstandably had to ad-lib many answers to
often-tough questions put by legislators at
the hearing.2 | doubt that the special coun-
sel, if pressed, could have documented his
view (quoted in my excerpt from the major-
ity opinion) as to what it was "the Commis-
sion felt". There were some 80 commission-
ers— including 6 legislative members, 17 "ex
officio legislative members", and 11 individ-
uals who had resigned or died. The draft
language that puzzles us here was a tiny
segment of a huge set of initial recommen-
dations. Most commissioners, obviously,
“felt" nothing whatsoever on our subject.

One wonders why the staff attorney said that
“the Supreme Court could provide for an acting
Governor" in this excerpt: "[I]f the Governor
were merely impeached the Supreme Court
cojld provide for an acting Governor in the
Lieutenant Governor who would take over the
duties of office until the Governor was either
convicted, in which case the Lieutenant Gover-
nor would become Governor, or was acquitted,
in which case the Governor would resume his
office."

The two excerpts exemplify the kind of par-
tially correct answering that often typifies leg-
islative committee hearings.
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Regarding what “the Commission [might
have] felt”, are not the most reliable guides
the words that appear in the Commission's
formal proposal? It read: "The Lieutenant
Governor . . . shall act as Governor
during the impeachment, absence from the
State, or other temporary disability of the
Governor. . . . The Legislature shall
provide for an order of precedence after the
Lieutenant Governor . . . for the
temporary exercise of [the Governor’s]
functions.”

To be contrasted are certain words (which
| now bracket and italicize) that the Com-
mission proposed to delete from the then
existing Constitution, as amended in 1948:
"In case of impeachment of the Governor

., his absence 'rom the State, or his
other temporary disability [to discharge the
powers and duties of office], then the pow-
ers and duties of the Office of Governor
devolve upon the same officer as in the case
of vacancy in the Office of Governor [, but
only until the disability shall cease].”

It seems clear that the proposed deletion
of “to discharge the powers and duties of
office” evidenced no intent to change “oth-
er temporary disability” and that the dele-
tion of “but only until the disability shall
cease" involved mere style. Those two
phrases are helpful, though, in analyzing
the 1946 deletion of the word “inability”.

INABILITY AND DISABILITY

Readers will recall, from an earlier para-
graph in this opinion, the dictum of the
Revision Commission's special counsel that
"[Disability is not an inability."
The 1849 constitution provided that “the
powers and duties of the office shall de-
volve upon the Lieutenant Governor
until the disability shall cease"; and "dis-
ability” meant impeachment, absence from
the State, and “inability to discharge the
powers and duties of the office" (italics
added). There was no change in 1879.

In 1946 the clause was amended to read,
"In case of the impeachment of the Gover-

nor . . ., his absence from [the] State,
or his other temporary disability to dis-
charge the powers and duties of office, then
the powers and duties of the office of Gov-
ernor devolve ., but only until the
disability shall cease.” In this lawsuit there
is not even a scrap of evidence that sug-
gests any intent by anyone in 1346 to distin-
guish "disability" from “inability". For
nearly a century the words had been treat-
ed as synonymous. After 1946 they still
were synonymous. The special counsel
erred, | think, when he ad-libbed his brief
comment in 1966.

Further, a Revision Commission memo on
"Presentation of proposed Article V", ad-
dressed by the staff attorney on April 7,
1966 to the Chairman of the Commission,
the Chairman of its Article V Committee,
and the Chairman of its Drafting Commit-
tee, on p. 3 states: "Standard of ‘temporary
disability’ has a sufficiently definite and
understood meaning to serve as a reasona-
ble guideline for the court. Additional de-
tail might bind the court, in a situation
which we cannot now foresee, in a way that
defeats the otherwise clear purpose under-
lying the scheme of succession and disabili-
ty provisions." What was that clear pur-
pose? It was to have the “scheme of suc-
cession” take effect whenever the Governor
becomes temporarily disabled, for any rea-
son.

Quite comparable i3 this excerpt from the
hearings: "SONG: [W]hat if a
Governor is so physically disabled he's con-
fined to bed? His mental process is work-
ing quite well. | would assume, then, from
wh. t you say, that the court can declare the
office vacant. [1] [STAFF ATTORNEY]:
They would have that authority, yes, sub-
ject to all the responsibilities placed upon a
judiciary construing the Constitution. [11]
SONG: Shouldn’t certain limitations be
spelled out in the Constitution? [H]
[STAFF ATTORNEY]: We felt that the
spelling out of certain limitations and de-
scribing specific situations left the body
which has to make this ultimate determina-
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tion, a very difficult determination, really
insufficient tools to do it with."

Nonetheless the majority opinion here
does spell out an indisputably needless limi-
tation; i. e.,, that mere absence is a disabili-
ty, always.

In sum, analysis and history justify a
conclusion that "absence from the State”
does mean now what it meant when it was
first written. In 1979, as in 1849, absence
should effect the transfer of gubernatorial
power only when in fact it is disabling,

temporarily.

OFFICIAL TRAVEL?

A hidden weakness in the majority opin-
ion is disclosed when we examine its reach.
Californians are advised that “the sole and
entire power to act as Governor" is trans-
ferred to the Lieutenant Governor when he
is within the State while the Governor is
outside (ante, p. 766 of 160 Cal.Rptr., p.
1363 of 603 P.2d; italics added). Similarly
he has "complete, albeit temporary, respon-
sibility”; and he is "free to act on whatever
matters he determines need attention dur-
ing the Governor's absence” (ante, p. 767 of
160 Cal.Rptr., p. 1364 of 603 P.2d; italics
added).

What those words overlook is that most
travels by modern Governors are for official
State purposes. Most trips involve some-
thing more than seeking federal office, ex-
ploring a distant continent, or vacationing
with family or friends. Yet if the Lieuten-
ant Governor truly does have “the sole and
entire power", if his duties do involve “com-
plete responsibility” if he is
"free to act on whatever matters he deter-
mines need attention", then may he not
legally intervene in the official projects of
the traveling Governor?

To illustrate: How should a Congression-
respond if a telegram or

phone call from a Sacramento-based Lieu-

al committee

tenant Governor purports to negate the on-
going testimony of a Governor who i3 in
Washington, D.C., to describe California’s
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emergency needs? When the Governor ia
absent here but present there, who articu-
lates authoritatively our State’s concerns at
the out-of-State headquarters of the innu.
merable officials who, pursuant to negotia-
tions that might involve the Governor, sup.
ply federal funds for State use? Who
speaks and acts for California at Governors’
sessions, at formal meetings with other-
State and overseas investors, at innumera-
ble other “outside forums" where the Gov-
ernor's main concerns demonstrably are of-
ficial concerns?

The majority opinion fails to recognize
those questions. It ignores even more intri-
cate questions as to the need for limitations
on a Lieutenant Governor’s power to under-
mine indirectly, in Sacramento, gubernato-
rial projects outside the State that for vari-
ous reasons an ambitious Lieutenant Gover-
nor might not wish to countermand or mod-
ify directly.

Finally, the majority’s words are so com-
prehensive that they may even authorize
improbable, yo-yo-like contests regarding
rescission or revocation of prior acts of the
Governor. In this case, for example, what
might have happened if the Lieutenant
Governor, after March 28, 1979 and during
a subsequent absence of the Governor, had
withdrawn the Jefferson appointment and
reappointed Arabian?

I conclude by quoting the possibly pro-
phetic comment of a legislator during the
1966 committee hearings: “Assuming we
have a Democratic Governor and a Republi-
can Lieutenant Governor, | can see the
court getting into the midst of a tremen-

dous political brawl

(o 1 HODUMERYSIND
VT
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some oaction of those 20 principal heads. So as we envision the
state row, it vrould never have more than 20 principal depart—
ments, although there might be a great many subdivisions thereof.
We vest in the governor the appointive POWEl for the heads of
these departments. That 1is subject to confirmation by the

houses of the legislature meeting in joint session. All the way
through here you will note that we have given the power of
approval of the governor®s appointments to a joint session of the
legislature. 17e did so after checking with the department on the
legislative which was following a similar procedure in the matter
of approval of appointments. I might also add that the approval
of appointments has been done 1in Alaska in that manner for many
years by a joint session of both houses. In the matter of the
major department heads we have left the power of removal 1in the
hands of the governor. That | believe could be implemented by
certain legislative lav; in regard to certain restrictions or
hearings or appeals from the governor®"s removal powers,""but it
v/as intended that he should have a strong enough power to re—
move from office anybody without disgrace, mind you,, we are not
talking about impeachment, we are talking about just the removal
of somebody who might prove to be incompetent or unable to per—
form the duties of the office. We have given certain power to
the governor in setting up the executive or rather the adminis—
trative departments in that he may, in order to effectuate the
strong executive and not be tied into any one of these depart—
mental heads with any particular functions, reassign the
functions to the different departments as the occasion and need
might rise, but he will make those changes and would set them
forth in an executive order which would not become effective
until after-it has been before the next succeeding legislature,
and if they desired to, they could take an action disapproving
that. If they did not take such action of disapproval, then the
executive order as issued by the governor would become Iaw, S0
he cannot go into the departments and make a quick shuffle with—
out first having it submitted to the legislature and having

their general consent by reason of their talcing no negative
action. That brake was thought necessary in order to maintain
the stability in the administrative offices. Nov/ WE have set

up in practically all cases, we hope the principal departments
will be headed by a single executive, but VIE have also made
provision that if there are multiheaded principal departments
that they will be appointed by the governor, there again approved
by both houses of the legislature, and they 1in turn may appoint
an executive officer to perform as their functioning head, lie
.will be subject to removal not by the governor but by the order
of the board under such rules and regulations they may adopt.

I might add, however, that we have left the removal powers of
the board members of the heads of these principal departments

in the governor®s harid”. I wanted to mention that the heads of
all principal departments, along with their ability to perform
their particular functions, will also have to have an acquaint—
ance and a knowledge of Alaska under this requirement, */e have



set up that they shall have been a resident of the state for at
least three years preceding appointment to office. There again
it was deemed by the Committee that any man who is to have a
close hand in the handling of the Territory affairs, especially
in regard to making policy, should have a close acquaintance
with our country and with its people and with their needs and
their desires. Three years was thought to be an absolute mini—
mum for heads of principal departments who would assist in
effectuating and carrying out departmental or state government

policies. Now we have given the governor the power to fill any
vacancy occurring during a recess. You will notice there are
certain limits upon his power to fill those vacancies. If at

the end of the session any of his ad interim appointments ex —
pire, or at the end of the next regular session is the way we
have put it, but if he nominates somebody and they are sent

down for confirmation to the legislature, the legislature does
not confirm them during the session, then he may not nominate
that same man for an interim appointment after the legislature
has adjourned. We felt it was necessary there to have that
restriction in order that the governor might not bypass the
approving power of the legislature and make an ad Interinm
appointment of somebody the legislature had refused to approve
and did not confirm. I would like to ask if from my description
here or my comments if | have omitted anything, |1 would like to
ask any member on the Committee to further amplify upon the in-—
tent and thoughts of the Committee at this time before we go

into a detailed discussion.

PRESIDENT EGAN: Mrs. Nordale.

NORDALE: I think that we overlooked putting something in our last
paragraph here, did we not? We first talk about appointments to
be made by the governor with the advice and consent of the senate,
or legislature in joint meeting. Our thought there was that
possibly the legislature might pass an act providing that some
certain appointee would be approved only by the senate, but then
later on we neglected to put in the legislature in joint session.
I am sure it was our intent that beginning with line 17 on the
very last paragraph, the last page, "After the end of the ses—
sion no ad interim appointment to the same office shall be made
unless the governor shall have submitted to the senate or the
legislature meeting in joint session,”™ and then the very same
thing 1in the very last line, "If the nomination shall have fail —
ed of confirmation by the senate or by the legislature meeting

in joint session", that is the Intent?

/

V. RIVERS: " That v/as the intent and wv/e will make a correction at
the next recess on that so just keep 1in mind that it is the in-—
tent of the Committee that it shall read, "the legislature in

joint session" there.

PRESIDENT EGAN: Are there questions? Mr. Johnson.
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V. RIVERS: Speaking yet, without a motion on the floor, for the
Committee, the Committee decided after the discussion in the
judicial article in which the confirmation was by joint session
that we would, as a Committee group, go along unanimously with
the approval of confirmations by joint sessions of the legisla—
ture, so I will move and ask unanimous consent that this group
express as a policy the intent that approval of appointments
shall be confirmed by legislatures in joint session and that we
will correct our proposals to conform to that policy.

RILEY: I"Il second the motion.

PRESIDENT EGAN: Mr. Rivers moves, Mr. Riley seconds the motion,,
Mr. Victor Rivers.

>1
V. RIVERS: I1"1Il speak briefly on this motion. I might Just say?
that the policy of confirmation by both houses in joint session |
is the present method by which we now confirm appointees to the

various Territorial positions. It has been used for a number
years.
PRESIDENT EGAN: Mr. Hellenthal. ")

HELLENTHAL: Mr. President, this only applies to cases where -
provision is now made for confirmation by the house or the
senate, period. It does not apply to all officers. ]X

V. RIVERS: It does not apply to all officers. There is a
paragraph in here that | might call your attention to. That is
Section 18, where the governor Tfills vacancies. Now we don"t -
know but what sometime there may come up a law which the Iegis-O
lature enacts that in the matter of filling vacancies they may
be or may not be required to be confirmed by either or both
houses, so it was our intent in that case on line 13 where it

says, "...by the governor with the advice and consent of the *1
senate or...". We were going to strike "of the senate or" and i
"with the advice and consent of either house”™. That would be

the only exception where there is a possibility that the law -

would be enacted providing approval by one house, it"s a matter
of Ffilling vacancies.

HELLENTHAL: Question. Do you realize we have set up the
article on the composition o~ the advisory board on districting
and those people are appointed by the governor. Now is it the
Intention that there be language superimposed there, by and
< with the consent of the joint houses assembled, or is this .
W \only to apply where in the present language the consent of one
or the other body is required?

7

~ V. RIVERS: Yes, that 1is the intent. It reads this way: "The
governor may Ffill any vacancy occurring in any office during a



recess of the legislature, appointment to which is made by the
goverooi*™TO the advice and consent of..." WE woultf have .it
"of either house of the legislature™.

HELLENTHAL: Then it would not apply to the redistrictlng
board?

V. RIVERS: It would not apply to the redistricting board.

PRESIDENT EGAN: Mr. Johnson.

JOHNSON : Well, 1 perceive it is a little bit useless for me to
argue this point too much. However, 1 am convinced that we are
being slightly paradoxical because we have already declared
ourselves firmly in favor of a bicameral legislature and yet in
the legislative article we diluted that by saying that vetoes

of the governor shall be acted on in joint session instead of

by each house separately. Now when this executive article first
came out it contained almost uniformly the provision that
appointments were to be made by the governor with the advice

and consent of the senate, something that occurred to me as be—
ing extremely good. I believe firmly that we should have a
strong executive and there has been a great deal of argument
around here about expense. If under this article the governor
can call the senate back: into session, there is no reason why
appointments couldn®"t be acted upon when he did so. However,
now if appointments are to be acted on In that manner, he must
call together both houses of the legislature and have them in
joint session, and | disagree that the apportionment board or
redistrictlng board,or whatever you call it, would not be cover —
ed by this language because, as | understand it, we are now
adopting a general policy to cover all appointments in the
future or present, and if we do that, then it will certainly
cover the matter that Mr. Hellenthal raised. At least | can"t
see why that should be excepted from the general provisions.

I am certainly against this type of amendment. I am against
this type of procedure. I thought we were proceeding along the
line of ultimately adopting a constitution that we would have

no trouble in selling to the Congress of the United States and

now I am not so sure.

PRESIDENT EGAN: Mr. Barr.

BARR: Mr. President, 1 agree with Mr. Johnson that this 1is a
paradoxical situation; however, having seen this body change
its mind several times, 1"1l say they are at least consistent
in changing their minds. I am not in favor of this because 1
am in favor of. a bicameral legislature. It Is true that a
joint session has been our method of confirming appointments,
but I have never agreed with it because | have been there, seen
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(%}CooPER: Mr* President. Mr. Hellenthal asked the Committee
V Chairman a question thac 1if certain boards or commissions were

excluded. The answer was given as yes, but in Section 18 it
says, "The governor may fill any vacancy occurring In any
office during a recess of the legislature...”, and Mr. Hellen—

thal pointed out that the board of apportionment, there might
be a vacancy occur and before the governor could have a man
seated on that board that could act with any legality whatso—
ever, both houses would have to be convened to confirm his
appointment. Now you have a Legislative Council and it is my
thinking that if the senate were to confirm at least some of
these minor board members, the Legislative Council could poll
the senate without even having to convene thenm. Certainly

you do not want to have to fly 60 members to the state legis—
lature to Juneau to appoint a member to the board of

reapportionment.

PRESIDENT EGAN: Mr. Fischer.

V. FISCHER: Mr. President, the way | read Section 18, it says,
"The governor may Ffill any vacancy occurring in any office dur-
ing a recess of the legislature, appointment to which is made

by the governor with the advice and consent of the senate or

of the legislature in joint meeting.” This refers to very
specific appointments, not to just any old board, and so | don"t

follow that argument at all.

PRESIDENT EGAN: Mrs. Nordale.

NORDALE: Mr. President, you notice that the nonpartisan board
of reapportionment does not require confirmation.

COOPER: I know that, but Mr. President, might 1 have the floor
on a point of personal privilege?

PRESIDENT EGAN: IT there is no objection, Mr. Cooper, you may
have the floor on a point of personal privilege.

(Mr. Cooper then spoke on a point of personal privilege.)

PRESIDENT EGAN: Mr. Barr.

BARR: Mr. President. Mr. Cocper and 175,000 other people have
a perfect right to be confused, | believe. It was the intent of
the Committee to exclude those appointments which did not have
to be confirmed by the legislature, but according to the con—
struction of this sentence, it is alittle confusing. I would
like to ca.i.l it to the attention of the Style and Drafting
Committee and 1 think they could take care of that.

PRESIDENT EGAN: Mr. Hellenthal.



HELLENTHAL: Mr. President, 1 thinlc that it is clear, but
probably not as clear as it could be. I know of two suggestions
Which will clarify it beyond any question. The thing should
jjead like this: "The governor may fill any vacancy occurring

an office, appointment to which 1is made by the governor with
the advice and consent of the senate or of the legislature in
joint meeting during a recess of the legislature.” Now if you
put the word "an"™ in instead of "any", | think Mr. Cooper ™
objections will be met and it will be clearer,

PRESIDENT EGAN: Will the Chief Clerk please read the proposed
amendment, or the proposed motion.

CHIEF CLERK: Mr. Rivers moved and asked unanimous consent that
"The group express as a policy the intent that approval of
appointments shall be confirmed by the legislature in Joint
session and we will correct this proposal to conform with the
policy." That was the motion.

PRESIDENT EGAN: Mr. Victor Rivers.

V. RIVERS: Mr. President, after hearing the arguments, it may
be that some of the delegates feel it Is just too broad a
handling of this subject and they may desire to handle it in—
dividually. Imight say, thatin all fairness to all delegates,
I feel that if the thought of thebody is that it 1is too broad

an approach of policy, then itshould be voted down and VIE handle
this individually. I was trying to expedite the matter by mak—
ing this motion, not to exclude anyone from a fair chance to be
heard on :-ach point.

PRESIDENT EGAN: Mr. Victor Rivers.
V. RIVERS: I move and ask to withdraw the motion, Mr. President.

PRESIDENT EGAN: Mr. Victor Rivers has asked unanimous consent
to withdraw his proposed motion.

R. RIVERS: | object.
PRESIDENT EGAN: Mr. Ralph Rivers objects.

R. RIVERS: The basis of my objection is that this is a funda-
mental proposition. We are not going to do it two or three
different ways throughout the constitution. IfT we decide right
now which way VIE will make all the articles conform. We've got
it squarely before us which way we want to pursue. I think we
just hashed it for 20 minutes, we"ve almost arrived at some—
thing, let"s vote on this.
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The ™"ayes"™ have it and the motion has been adopted. Mr. Hurley.

HURLEY : Mr. President, | would like to ask for the purpose, at
least for my clarification, a question.

PRESIDENT EGAN: If there is no objection, Mr. Hurley, you may
ask your gquestion.

HURLEY: Is it the intent of the Committee that interim appoint—

ments be approved by either house of the legislature or both
houses of the legislature?

PRESIDENT EGAN: Mr. Victor Rivers

V. RIVERS: It was the intent of the Committee that interinm
appointments could be made under this clause by the governor
subject tobeing filled in the manner provided by the c¢ 3titu-
tion which we understood would be by joint session of the
legislature.

HURLEY : I guess I didn"t make my point. IfT there is a vacancy
in any appointive office and the governor appoints someone else
to fill itand the legislature is not at that time in session,
will it benecessary for that legislature to reconvene and
approve the appointment?

V. RIVERS: No, that was not the intent. We are referring to
recess or interim appointments. He may appoint under this

clause without calling the legislature and they will fill it
until the legislature meets, and then the policy would be to
confirm them in joint session of both houses. Is that clear?

HURLEY: Yes.

PRESIDENT EGAN: Are there amendments to Section 13? Mr. White.

WHITE: I have a question of the Chairman, Mr. President, regard—
ing Sections 11 and 12, just to make sure 1 understand it. Do

I assume from these two sections that it is not necessary nor
desirable to declare martial law In every event when the gover—
nor might wish to call out the armed forces of the state?

PRESIDENT EGAN: Mr. Victor Rivers.

V. RIVERS: As was pointed out yesterday, the declaration of
martial law puts everything under the military and stops all the
action of civil lawmaking and legislating bodies, and we felt
that the intention here was that only in cases of Invasion or
rebellion or imminent danger thereof, would he declare martial
lav;. However, if you have an emergency such as was mentioned



request for the adoption of this proposed amendment? Mr.
Victor Rivers.

V. RIVERS: I will now ask to withdraw the proposed amendment
because there 1is going to be one there that will cover it in
a manner acceptable, I am sure, to all of us.

PRESIDENT EGAN: Mr. Victor Rivers asks unanimous consent to
withdraw the proposed amendment. If there 1is no objection it
is so ordered. Mr. Victor Fischer.

V. FISCHER: I have an amendment on the desk which has been
there since before the recess. I would like it read.

PRESIDENT EGAN: The Chief Clerk will please read the proposed
amendment offered by Mr. Fischer.

CHIEF CLERK: "Strike Section 18." — (ma A

V. FISCHER: 1 so move. \ 1o \T~)
. y{ o re ¢

HERMANN : I second the motion. Vv n

PRESIDENT EGAN: Mr. Fischer moves, Mrs. Hermann seconds the
motion that Section 13 be stricken, be deleted from the pro—
posal .

V. FISCHER: Mr. President, all I would like to say is that we
presently have a lav; to this effect on our statute books. It
was enacted by the last session of the legislature. I do not
see why we must enact things like this which we have 1in our
regular enactments of the legislature, why we must include them

in the constitution. I think the discussion here has shown the
difficulties and problems that may arise out of bringing 1in
this kind of detailed procedure. I think that the subject

can be very adequately covered by legislation.
PRESIDENT EGAN: Is there further discussion? Mrs. Nordale.

NORDALE: I favor leaving it in. Any act of the legislature
can be removed by the succeeding legislature. We are setting
up a strong executive and we are requiring that most appoint—
ments be confirmed in some manner or other. In the constitu—
tion it is by Joint session. There may be many laws setting
up other positions which will require only confirmation by only
one house or the other. But nonetheless, 1 think that the
people have a right to expect the governor will submit his
appointments to the legislature for confirmation when that 1is
part of the constitution. This is not without precedent may |
say. The New Jersey Constitution which is reputed to be very
short and concise and contains almost the Identical Ilanguage.

PRESIDENT EGAN: Mr. Victor Rivers.



«if. RIVERS: I will say a few words along the same line, that
this is one of the essential powers of the executive that we
felt should be included in the constitution and we feel, as
Delegate Nordale has stated, that while an act could be passed
it might be changed and altered materially through the years,
and that the governor with a different composition of the leg—
islature from time to time might be faced with difficult prob—
lems of making interim appointments. It seems to us in the
Committee, essential that we provide the power for making in—
terim appointments when the legislature was not in session and
also provide that the governor could not make interim appoint—
ments, jump the time the legislature was in session and then
make another 1interim appointment of the same man. This does 1
take care of that situation.

PRESIDENT EGAN: Mrs. Hermann.

HERMANN : Mr. President, we are, apparently, all of the opinion
that we should have a strong executive and we have therefore
given to the governor the power of appointment not only of the
boards but of all of his officers of principal departments and
minor departments. I think the mere statement that this is the
law that we have at the present time is sufficient to describe
it as a statutory measure and as a statutory measure it does
not belong in the constitution. Any attempt to put into the
constitution, a lav;, an actual statute that is already 1in
effect, can only be construed to mean that we are substituting
statutory law for fundamental lav;, which is what the constitu—
tion should contain. That is why 1 seconded the motion.

PRESIDENT EGAN: The question is, "Shall the proposed amendment,
deleting Section 18 from Committee Proposal No. 10/a, be
adopted by the Convention?"™ All those in favor of the adoption
of the proposed amendment will signify by saying "aye", all
opposed by saying "no". The ™"ayes"™ have it and the proposed
amendment 1is ordered adopted. Are there other amendments? Mr.

Taylor.

TAYLOR: I would like to offer an amendment to Section 1S.
PRESIDENT EGAN: It has been deleted, Mr. Taylor.

TAYLOR: I will withdraw.

PRESIDENT EGAN: Are there amendments to Section 1 of Committee
Proposal No. 10/a? Mrs. Nordale.

NORDALE: Mr. President, do I understand that that last
amendment deleted the entire section? Then the governor has
no authority to make interim appointments at all, 1is that
correct?

PRESIDENT EGAN: Unless it is covered by statutory law, Mrs.
Nordale.
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The action of the Convention deleted Section 18, that la

correct.
T
NORDALE: I just wanted to be clear on that.

PRESIDENT EGAN: Mr. Sundborg.

SUNDBORG: With respect to Section 17, lines 4 and 5> how do
they read according to our Chief Clerk? Did we, In other
words, amend that by providing with the advice and consent of
the legislature in joint dé&ssion?

CHIEF CLERK: That motion the other day that was adopted changes
that automatically.

SUNDBORG: Is It the understanding of the Chairman of the Engross
merit and Enrollment Committee that that will be done 1in each
place where there is a mention of advice and consent of one of

the houses?

SWEENEY : I have been making my corrections in ink when they
have been adopted, and the one we were talking about this morn—
ing and also a couple of items in Section 18. where we added

in "the legislature meeting in joint session , WE talked about

those and | put them down just as question marks, and so my
understanding is there has been no change made In 17 except
this addition of "citizens of the United States and in line 4.

Now the journal can show different.

CHIEF CLERK: No, it does not.

SUNDBORG: We adopted a motion by Mr. Victor Rivers saying
that it is our intention to have that language changed, but |1
believe WE have to do it specifically, don"t we, Mr. Rivers?

V. RIVERS: In this proposal it was the intention that where
we mentioned "confirmation” and "advice and consent of the
senate”™ that the words be changed to "legislature in joint
session”, 1in this Proposal No. 10/a.

SUNDBORG: Is that sufficient to carry the language right into
the proposal in the view of the Chairman of the Engrossment and
Enrollment Committee? Would yo1write that in, In view of the
action that WE took on Mr. Rivers®™ motion?

SWEENEY : Not unless the body adopted it. Itwas my under —
standing that it was not adopted by the body.

CHIEF CLERK: Do you want me to read the motionthat was adopted
on Saturday?

PRESIDENT EGAN: Please.
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BOSWELL: I withdraw my question.

PRESIDENT EGAN: The Convention will come to order. Mr. McNees.

MCNEES: May I call Mr. Boswell"s attention to the explanatory
article in our commentary relative to the section on impeach—
ment . I think that will explain the situation and get us
completely away from any controversy at the present time.

PRESIDENT EGAN: Are there other questions relative to the re—
port of the legislative branch? Mr. Victor Rivers, as Chairman
of the Executive Committee, would you like to give a summary

of your particular proposal?

V. RIVERS: Yes, Mr. President, As I think all delegates have
heard, the Executive Committee has worked on the theory of the
strong executive. That was the intention throughout the article
to centralize authority and responsibility for the administra—
tion of government, enforcement of laws, 1in a single elective

official. Now there 1is the ideal which is set up by the model
constitution. We have some variations on that. We have an
elected governor and also an elected secretary of state. The

procedure to be followed there would be to elect both of these
officials on the same ballot as is done in the State of New
York and as is done nationally. The governor®s qualifications
would be a minimum of 30 years of age, 20 years a citizen of
the United States, seven years a resident of the Territory of
Alaska, The term of the governor would be for four years, and
he could hold office for two successive terms. At the end of
that time he would have to have a four year break before he
would again be eligible to run for the governorship. We have
provided for the governor®"s replacement in case of a vacancy
or in the case of his temporary absence from the state. His
powers would be taken over by the secretary of state. We felt
the second elected official was necessary in order that when
there was a vacancy, an individual who was elected by all the
voters cf the whole Territory would still be eligible as his
successor, both if a permanent vacancy occurred or if the ab—
sence was a temporary one. The secretary of state would not
sit, under our proposal, as a president of the senate. He
would have duties prescribed to him by law and by the legisla—
ture. The succession was one thing we had considerable dis—
cussion about. The succession would run*from the governor

to the secretary of s”ate, to the* president of the senate, to
the speaker of the house, 1in that order. In the 3atter two,
of course, they would be elected by a segment only of the elec—
torate cf the state. In regard to compensation for the governoi
it was to be fixed by law. The governor would have the strong
power, power of appointing all his department heads. They
would also be removable at the governor®s will. He would also
make the appointments for the multiheaded boards in case there
are such, and some there probably will be. The executive
secretary of any of the regulatory or qua3i-judicial boards
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could the governor but removed in a manner
provlded.-biUjrtfr™WApurpose of that ia that in a regulatory
ldwrd, T&g@ET6TTr&'the power rates, telephone rates, etc.,

the power of removal might be the power to make the office iIn—
effective so that removal would be prescribed by the legislature.

There are set up a maximum of 20 single department heads. The
major departments would be limited to 20. That is similar, In
parallel to the Hawaiian situation. Those departments were not

named, the departments would fall into the classification or in
a category set up in an organization chart of the state govern-—
ment. We have covered some other clauses that have to do with
related matters, such as a civil service establishment under
the administrative department of the state government, and we
have included the necessary qualifications for disqualification
for disloyalty and for taking oath of office which are more or
less mandatory and probably not controversial. I think that
covers generally the approach we have made to the executive.

I might say that our Committee is not 1in entire agreement on
certain points, but on the major approach however the Committee
is In agreement. The other points that we are 1in disagreement
on will probably come out more than once on the floor during
the time that our proposal is being studied.

PRESIDENT EGAN: Thank you, Mr. Rivers. Are there any questions?
Mr. Davis.

DAVIS; Awhile ago Mr. Rivers mentioned some other portions of
this Executive Article. I thought it was said they had been
passed out, but I don"t seem to have them.

PRESIDENT EGAN: On Saturday they were read for the first time.

DAVIS: I doremember something being done with them, but
don"t have them here.

HERMANN : Itwas referred to the Committee on Ordinances, and
the other tothe Rules Committee.

PRESIDENT EGAN: That is right,"" but the copies should have been
made available for the delegates. Would the messenger see

that Proposals No. 11 and 12 are made available to the delegates,
copies cf thenm. Mr. Buckalew?

BUCKALEW: What 1is Proposal No. 6. I don"t have It.

CHIEF CLERK: Local government.

PRESIDENT EGAN: Local government. It will be out in just a
few minutes. IT there are no further questions ao this time

on the Executive Branch, we will proceed with the report of the

Chairman of the Resources Committee. Mr. Smith.

SMITH: Mr. President, | would like to say first that a letter



before the commission could appoint and submit the name to the
legislature for approval, but you also have to have the approval
of the legislature*, and in the case of Judges you have a very

similar situation under our new judiciary. The judicial council
recommends a judge to the governor who makes a selection from
two or more and then it is approved by the legislature. I see

no variation in the method particularly.

PRESIDENT EGAN: Mr. Cooper.

COOPER: It does not say though that this executive officer is
approved by the senate or any legislators. It is merely that

the appointment shall be subject to the approval of the governor.
There would be no appointment of a principal executive officer.
There would be the appointment and the confirmation of the senate
of the five members, that is what the board consisted of.

V. RIVERS: That®"s right. There would be no approval of the
senate of the executive officer. I misstated, | was thinking

of a board member.

PRESIDENT EGAN: Mr. Buckalew.

BUCKALEW: Mr. Rivers, did you consider the use of the expression
"administrative board" instead of "quasi-judicial body"?

V. RIVERS: Yer, we considered a great deal of terminology there
- vregulatory boards, nonregulatory boards, administrative boards,
gquasi-judicial bodies, and we tried to arrive at the wording
which would most nearly express the intent and "quasi-judicial"”
means one more ooard exercising powers as we visualize it, that
are semijudicial in nature and have certain powers to make rules
and certain powers to make rules and regulations that might have

the force of law.

PRESIDENT EGAN: Mr. Buckalew.

BUCKALEW: You are getting into the field of administrative law
then, aren"t you?

V. RIVERS: I presume that is the right place to put this matter.

PRESIDENT EGAN: Mr. Smith:

SMITH: Mr. President, || would like to ask Mr. Rivers, 1 am still
not quite clear on what the difference between a principal de—
partment with a single executive, what the difference between
that and the principal department under a board or commission.
Now possibly 1 can make myself clear by referring to the Alaska
Department of Fisheries. If that department were set up without
a board, then would you say it was a principal department and



business and also know the Territory and its people.

PRESIDENT EGAN: Mrs. Hermann.

HERMANN: Hr. President, | notice that in the letter of trans—
mittal to the President it mentions that Proposal No. 15 as
being outside tlie terms of reference and not included in this
and says it should be referred to another committee for con—
sideration. I wondered what committee that had been referred

to.
PRESIDENT EGAN: What was Committee Proposal No. 157

HERMANN : Proposal by Mr. Smith that all the provisions of the
constitution would be mandatory.

PRESIDENT EGAN: Would they have referred it to the Ordinance
Committee, Mr. Rivero?

V. RIVERS: I don"t remember, but our secretary has the minutes
upstairs if you want it looked up.

PRESIDENT EGAN: I don"t think that is necessary right at this
moment, Mr. Kileher.

KILCHER: Mr. President, 1in mentioning quasi-judicial boards |In
one place, don"t you think mentioning that in the constitution
would be sanctioning forever quasi-judlcial boards, and don"t
you think that it is possible to solve all the problems that
occasionally are solved by these quasi-judlcial boards in a
different manner, to split the duties between the executive and
the judiciary as we have it? It is a vital question that has
come up, and I wonder if the board has given it any special
consideration.

V. RIVERS: Mr. Kilcher, consideration was given to the differ—
ent types of boards, regulatory, administrative, and quasi-
judicial. There seems among some of the delegates to b con-—
siderable opposition, or rather |1 should say, question as to the
interpretation of the term "quasi-judicial”, and it seems to be
a point of some controversy. If that field of boards could be
covered*by another equally expressive term or more expressive
term, |1 feel that possibly it should be, but in the lack of.any
other such term for that group of boards we felt that this one

did cover it, "quasi-Judicjal".

KILCHER: Since "quasi-judicial™ seems to have a fairly concise
connotation, lias the question come up whether they are desirable
or not, and if they possibly were not desirable, if they could
be prohibited in the constitution?
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V. RIVERS: VJell, there 1is nothing here that says any board,
regulatory, quasi-judicial, or administrative must be establish—
ed. It merely creates the authority for the legislature and
defines the certain restrictions if sucli boards are established
by lav;, so v/e make nothing mandatory in regard to establishment
of quasi-judicial boards. That would be up to the legislature

in making the lav;.
POULSEN: I move for a 15-minute recess.

PRESIDENT EGAN: Hr. Poulsen moves that the Convention stand at
recess until 3=50. If there is no objection, the Convention

is at recess.

RECESS

PRESIDENT EGAN: The Convention will come to order. We now have
before us Committee Proposal No. 10a in second reading and open
to amendment. We will start with Section 1 for the purposes of
amendment. Are there amendments to Section 1? Does anyone have
an amendment to propose for Section 1 of Committee Proposal No.
10a? Section 2? Are there amendments to be proposed to Section

2? Hr. White.
WHITE: I have an amendment.

PRESIDENT EGAN: You may present your amendment, Mr. White.
WHITE:*® I think maybe 1 had better present it in two parts.

V. RIVERS: Before you take up that amendment, there are two
minor committee amendments which I mentioned in the discussion.
I would like to bring them to the attention of the body.

PRESIDENT EGAN: The Chairman of the Committee asks that the
committee amendments be considered first. If there is no ob—
jection that 1is the manner in which we will proceed. The
Sergeant at Arms will please bring the amendments forward. The
Chief Clerk will please read the first proposed committee

amendment.

CHIEF CLERK: "Page 1, line 11, place a period after the word
"governorl and strike the balance of the section.”

BUCKALEW: Please read it again.

CPIIEF CLERK: "Page 1, line 11, place a period after the word
"governor"™ and strike the balance of the section."

PRESIDENT EGAN: What is your pleasure, Mr. Rivers?
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SUNDBORG: Mr. President, In view of Mr. Rivers®™ statement, |1

will withhold making my motion until the body decides whether
it does wish to constitute the office of attorney general.

PRESIDENT EGAN: Are there amendments tc Section 14?7 Mr.
Buckalew.

BUCKALEW: I have an amendment.

PRESIDENT EGAN: The Chief Clerk may read the proposed amendment
to Section 14.

CHIEF CLERK: "Line 23 and line 24, page 6, strike "quasi® and
"judicial"."

PRESIDENT EGAN: Mr. Buckalew, what is your pleasure?

BUCKALEW: Mr. President, | move 1its adoption. Also, strike
the "and".
PRESIDENT EGAN: If there is no objection, it may be added to

the amendment.
BUCKALEW: I move its adoption, Mr. President.

PRESIDENT EGAN: Mr. Buckalew moves the adoption of the propos—
ed amendment.

AWES: 11l second the motion.

PRESIDENT EGAN: Miss Awes seconds the motion. The Chief Clerk
will please read the proposed amendment.

CHIEF c ERK: "Section 14, line 23> page 6, strike "and quasi”
and line 24, strike “judicial™."

PRESIDENT EGAN: Mr. Buckalew.

BUCKALEW: The reason 1 introduced this amendment is for the
reason that there has been a dangerous tendency in the last 20
years to establish all kinds of boards that act almost in the
capacity of a court. They have the power to fine, revoke
licenses, and take all kinds of action. I think that it is
setting a dangerous policy in the constitution to mention
"quasi-judicial” boards with no limitations on it at all. |
am opposed to quasi-judicial bodies and looking at this section
with the rest of the sections, it seems to me you find your—
self in the position of where you would have a fisheries board,
for example, and then have at the same time have a board going
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alon«-which would be regulating fisheries, imposing fines
and t of the violations under the regulations of the
fishing boards. | think the language should be stricken.

V. FISCHER: May I ask Mr. Buckalew a question, Mr. President?

PRESIDENT EGAN: If there is no objection, Mr. Fischer, you may
ask your question.

V. FISCHER: What does Ilqguasi-judicial” mean? I know what "judi—

cial" means, but what does the "quasi"™ mean?
BUCKALEW: I don"t know exactly what it does mean, and | doubt
if any lawyer in the body knows exactly what it means. It is a

board that has fact-finding power and at the same time, it has
the power to support its findings with some sort of punitive
action so it"s sort of a court, except it doesn"t have the same
kind of Jurisdiction, but it is a combination - 1 can"t explain
it. Mr. Hellenthal, can you?

PRESIDENT EGAN: The Convention will come to order. Mr. Hellen—
thal.

HELLENTHAL: It is precisely what Mr. Buckalew says it 1is. It

is a board that has very limited functions, ordinarily assumed

by specialized courts and within definite limitations so that
there can be no abuses. The Interstate Commerce Commission 1is

a very fine example of a quasi-judicial board. A utility com—
mission is another excellent example, where they can prescribe
fines for violation of utility regulations, but within a limited
sphere. They can"t execute you, they can®"t send you to the peni—
tentiary. They can prescribe fines within a sphere set by the
legislature, so there is no danger of anybody running away with
anything, but the advantage of specialization 1is secure and

that is why the quasi-judicial boards are created, so that expert
men, in their fields, can Interpret the lav/s of the legislature
subject to checks imposed by the legislature.

PRESIDENT EGAN: Mr. Fischer.

V. FISCHER: I would like to follow up with Mr. Hellenthal. He
said a utilities board would be quasi-judicial. What 1is the
difference then between "regulatory"” and "quasi-judlcial"? To
me a utilities board would be regulatory.

PRESIDENT EGAIT: Mr. McLaughlin.

McLAUGHLIN: Perhaps I can explain it in the terms best known to
Alaskans. Very roughly, the Fish and Wildlife Service and the
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CAB, the Pish and Wildlife Service can set down regulations.
Normally if there is an infraction of those regulations, they
pick up the offender and deliver him to a judicial body, that
is to the United States Commissioner, or to the United States
District Court. They have no power of absolute confiscation
on their own, no power to deprive of money or rights. In the
case of the CAB, the Pish and Wildlife, in substance then,
sets down regulations, but in the case of the CAB, they go

further than that. In substance, they determine as between
carrier and carrier, who 1is privileged and who can be deprived
of it. I think if you strike, it would be erroneous and

possibly fateful if we strike that word <“quasi-judicial™ because
as Mr. Hellenthal has mentioned, 1in the national sphere .you have
the RCC, PCC, things that are important and material to “us?*"
You might even destroy the possibility of ever creating- a#
alcoholic beverage control board under the state, and..gqfejgendent
on your viewpoint that is good or bad, but I would recommend"”
that it be kept in there, if at any time it becomes an intru- j}
sion upon the judicial power, 1 am sure that all of those non-—
partisan judges of the superior and supreme court will rise up
and destroy it under the constitution.

PRESIDENT EGAN: Mr. Gray.

GRAY: Mr. President, | have a question of Mr. McLaughlin, if
I could ask it.

PRESIDENT EGAN: State your question.

GRAY: Mr. McLaughlin, 1 want to put this question to you. Do
you have any recourse from the Judgment of a quasi-judicial
board by the courts, or is their action final?

McLAUGHLIN: No, their action is never final, particularly
under our judiciary article.

PRESIDENT EGAN: Miss Awes.

AWES: I just wanted to state that | seconded the motion when
it was made because | thought it was a matter that should be
brought on the floor and open for discussion, but I don"t want
my second to be taken as approval of the striking of the word.

PRESIDENT EGAN: Mr. Victor Rivers.

V. RIVERS: Mr. President, 1in connection with this, two of the
delegates who are on the Committee have checked the meaning of
the word "quasi-judicial". According to the interpretation of
Webster®"s, which was checked and brought up by Delegate Nordale,
the interpretation 1is given In reference to "quasi" when used
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as a prefix means, "that which resembles™. "Quasi-judlcial,
designating an act or proceeding of or before an administrative
tribunal or official of the general nature of a Judicial act

or proceeding but not within the judicial power as defined
under the Constitution.” Nov/ that is a broad interpretation

0f the term as we use it here, and it is the interpretation of
Webster. However, Delegate Londborg has also looked the matter
up in Black®"s Law Dictionary and it is practically the sanme.

Do you have that here, Mr. Londborg?

LONDBORG: No, I don-"t.

PRESIDENT EGAN: Mr. Hurley.

HURLEY : May 1 ask Mr. McLaughlin a question, or anyone else
v/ho would care to ansv/er it?

PRESIDENT EGAN: You may, Mr. Hurley, 1if there Is no objection.

HURLEY : If the amendment carries, and the wording is struck,

it would read: "Regulatory bodies and temporary agencies...

In your opinion, if that were the case, would "regulatory bodies"”
imply that the legislature could, 1in setting up such regulatory
bodies, give them quasi-judlcial powers.

McLAUGHLIN: I think 1itcould, but in viewof Mr. Euckalew™s
attempt to strike it out, at any time v/hen the courts go back
to read the constitution, they see that Mr. Buckalew presented
an amendment striking the word "quasi-judlcial™ on the grounds
that they were getting too big and intruding on government, and
they might interpret itas abolishingthe right, that Is
abolishing the right ofthe legislature to create quasi-

judicial bodies.
PRESIDENT EGAN: Mr. Davis.

DAVTS: I would support Mr. Buckalew®s amendment, not on the
ground that the agencies are t”c big or not desirable, but be—
cause the thing is adequately covered in the other word used.

PRESIDENT EGAN: Mr. Emberg.

EMBERG: Mr. President, I would like to put a question before
the body here. Under the language of this sentence, would it be
possible to set up a board v/hlch was both regulatory and at the
same time a quasi-judicial body? That is what 1 would object

to.

PRESIDENT EGAN: Mr. MeNealy.

MCcNEALY: Mr. President, 1 v/ant to speak in favor of the amend-—
ment, Jjust o. the point that Mr. Emberg raised, and as to the
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Ninterpretation of the words "quasi-judicial body"™, | think you"ll
*find in the law, and I believe when I mention it that the greater
share of the attorneys here will agree with me, we speak of
"quasi-contracts" which are, in effect, contracts Implied by

law and the greater share of your court®"s interpretations which
go further than the dictionaries here, would be to the effect
that the word ™"quasi™ here, in effect, means that it is an

implied judicial body. I won"t enlarge on it anymore than that,
but 1 fear this one thing, that the nomination of regulatory and
quasi-judicial bodies raise a condition such as, I"Il only men—

tion one, such as the Game Commission which can set up their own
rules and regulations, send out their own men to enforce them,
and 1 am very much in favor of game conservation and the game
commission, but the abuses that we have known of that right,
here in the Territory and specificalljr in the Fourth Division
where it was necessary while | was district attorney, to take
issue with the Game Commission because they did set up their own
laws, they felt that it wasn®"t necessary to abide by the laws of
search and seizure. They went out and broke the locks of cabins
and caches, went in and searched for furs that they thought might
be there, that were improperly caught, or caught too great a
number. I"m not going off on that subject because it would take
a half-hour to cover all of the violations that did happen and
were possible under that, and In which 1 believe have to a great
extent been simmered down, and some of the matters were resolved
against the Game Commission at that time. Now there are others
that are even greater offenders than the Game Commission and |
speak of them, and | back the Game Commission 100 per cent in
their purpose, but the point is that if you have the words
"regulatory and quasi-judicial bodies" combined here, | fear
very much that it 1is going to openitup where you are going to
establish boards that not only set up the laws, but they enforce
them, and when you do you are combining legislative, executive
and judicial all in one branch and it is a dangerous situation,
and | feel that | am starting "0 get a little steamed up on
this. I ought to close on a bit of humor here. I believe that
I should be against the amendment on the theory that the legis—
lature might be able to set up some implied courts 1in opposition
to Mr. MclLaughlin®s judicial system.

PRESIDENT EGAN: Mr. Peratrovich.
PERATRCVICH: I wishto support Mr. McNealy®"s views on that. l,

too, question the language there, but before 1 start, | would
like to direct a question to Mr. McLaughlin, if I may.

PRESIDENT EGAN: You may, Mr. Peratrovich.
PERATROVICH: I just want to know, under this setup, the language

used here, is it possible to limit powers of such a body? s
there a way that you can regulate the powers of such a body?



PRESIDENT EGAN: Mr. McLaughlin.

McLAUGHLIM: I°1l put It this way, this does not direct the
legislature to create these bodies and it is my personal
opinion that you could not attempt to define 1in the constitu—
tion the limitations of the powers on the regulatory or the
quasi-judicial bodies. It would be an impossibility, because
the vagueness of the term would require great definition and
precision. Do I think that quasi-judicial bodies are necessary?
I definitely do. I think 1f you specifically prohibit them in
your constitution, you are hamstringing yourself. The legis—
lature won"t be able to create the boards that are necessary.
You will have to rely on the discretion of the legislature that
they will appoint the appropriate body, and the only difference
then 1is that they will be our collection of thieves rather then
those of the national government;.

PRESIDENT EGAN: Mr. Peratrovich.

PERATROVICH: I would Ulike to relate some experiences 1in support
of what Mr. McNealy has related to you. I can"t help but feel
there is a possibility of abuse of power in such a setup. In
the experience | have hao 1is in the case of game wardens and

the fisheries, like Mr. McNealy relates. We have known of cases

in our division where our fishermen with some fish aboard, say
with perhaps 300 or 400 fish aboard caught just before darkness
and go inside of the line and anchor. There would happen to be
a good harbor there, and perhaps during the night the fisheries
commission warden would come in there and this man 1is pinched
and if you can"t defend yourself, 1if you can"t talk and try to
reason with a warden, then you"re picked up and taken 1into the
commissioner®s court. I don"t say they®"re convicted in all
cases, but it does require time to prove that you are innocent.
On the other hand, if a trapper 1is out on his line, on his
boat, anchored in the bay, he 1is perhaps out on his trap line.
When he comes back, he finds his hatch covers all off, his food
lockers all open and everything else, and that is another case
of Where a game warden comes along on a plane and takes the
liberty of going aboard to see if they had any illegal nmeat,
fur or something of that nature. I feel that under a setup of
this type, we don"t have a way of regulating their duties. |
don"t think we can remedy whsh has transpired under our former

government.

PRESIDENT EGAN: Mrs. Nordale had been attempting to get the
floor. Mr. Hellenthal.

HELLENTHAL: May | ask a question of Mr. Peratrovich?

PRESIDENT EGAN: IT there is no objection.
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HELLENTHAL: Don"t you, Mr. Peratrovich, and Mr. McNealy, both
feel though that those poor regulations were due to Congress—
ional action, and that an Alaska state legislature would never

permit such a situation?

PERATROVICH: I agree with you, but 1 want to make it clear
here, that 1 for one don"t understand the terms that you law—
yers use here, but I can see very dimly that there may be a
possibility of correcting the errors that we have made under
our Territorial setup. If we could remedy that under the state
setup, then that is what | am for, and that is the reason |1
want to make it clear here. I am satisfied with your explana—

tion.

PRESIDENT EGAN: Does anyone want the floor that hasn"t had the
floor? Mr. Ralph Rivers. Haven®"t you had the floor?

R. RIVERS: Not on this subject. I have refrained up to this
point, but bearing on this is the proposition that we are talk-—
ing about whether regulatory and quasi-judicial bodies shall be
placed in principal departments or whether they shall be placed
out of principal departments. If we knock out the word "quasi-
judicial®’, the legislature could still create quasi-judicial
departments but would simply be making principal departments

out of them instead of keeping them out of the principal depart—
ments. I was going to make the same point that Mr. Hellenthal
made, that we can"t get to first base protesting some of the
abusive enforcement methods of an agency that 1is created back

in Washington, that we would have to go back to Congress to get
remedial measures, but after we have our own legislature here,
which will have the power to create theso bodies, even if we

do strike the word "quasi-judicial™ from this particular article,
we have a legislature near at hand meeting every two years where
the citizens can go down and complain about how this state
agency 1is taking this highhanded method or the other, so if we
need to leave this in the hands of the legislature, let"s trust
the legislature to put in the suitable restrictions and go to
the legislature with our complaints every two years when the

time comes.
PRESIDENT EGAN: Miss Awes.

AWES: The Convention expressed the desire to adjourn about 3:45
so they could catch the bus at 4:05, and 1 think that clock has
stopped. Mr. Marston and I both have 3:50%

PRESIDENT EGAN: Whether or not we can get to this amendment by
then, vie"ll see. The question is, "Shall the proposed amendment
as offered by Mr. Buckalew be adopted by the Convention?"™ All
those in favor of the adoption of the proposed amendment will



executive orders of the governor which may change the assign-—
ment of functions among the departments, and | am wondering

just what force they would have in law, for example, where

they contravene some lav; that might have been passed by the
legislature saying that the function of a certain department
shall be thus and so and then the governor issues an executive
order Which says here that it will become effective at the close
of the next regular legislature. What happens to the law on

the books? Is it of no avail?

PRESIDENT EGAN: Mr. Rivers.

V. RIVERS: Mr. President, 1 am pleased to answer that question
because it is one that we discussed at some length in the Com—
mittee, and in regard to organizational efficiency of the execu-—
tive department, the governor would be able to recommend this
change in his executive order. It would not become effective
until after the legislature had rev .awed it and could then take
an action upon it. It is the same clause that goes along with,
of course, the idea of the strong executive. It is also the

same clause that 1is used in a similar manner for the reorganiza—
tion powers of the President of the United States. It does

give him the power toalter existing organizational structures
that have been set upby law, but only after the legislature has
failed to say "No, wewon"t let you do that."

SUNDBORG: Don"t you feel we have to specifically give those
orders the force of law in the constitution or otherwise before
they could contravene an act of the legislature?

V. RIVERS: We discussed that and thought this wording would

cover it by and with the advice and also discussion with more

than one consultant on the matter. Occasionally there 1is a body
within the organizational administrative setup of government where
they have the power of making rules that have the force of law,
and It was thought this wording covered it. 0Of course, none

of the rules that are upset or changed, or become lav; are

actually accepted until the legislature fails to take a positive
repealing or negative action.

SUNDBORG: Would the governor have the authority, and 1 assume
he would, to veto an act of the legislature which would undo one
of these executive orders of his? If not, should we not say so0?

V. RIVERS: This is a resolution, not an act. They would do
it by resolution If they did not approve, and he has no veto
power over a resolution. That 1is a joint action of the house

or the two houses independent of any governor®s approval in
connection with resolutions as | understand it.

SUNDBORG: Does any state have a provision such as this?

V. RIVERS: I believe there are some of the newer state
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PRESIDENT EGAN: The question 1is, “Shall the proposed amendment
as offered by Mr. Buckalew, deleting the vords "and quasi—
judiciall from Section 14 of Committee Proposal No. 10/a be
adopted by the Convention?"™ All those In favor of the adoption
of the proposed amendment will signify by saying "aye", all
opposed by saying "no". The ™"noes"™ have it and the proposed
amendment has failed of adoption. Mr. Robertson.

ROBERTSON: I would like to ask the Chairman, Victor Rivers,
Why 1Is the word "administrative™ omitted from that particular
sentence? You refer to "administrative”™ In line 1 of Section
14, why don"t you have the word "administrative”™ 1in there?

TF RIVERS: Which sentence is that, Mr. Robertson?

ROBERTSON: In 3ine 23, "regulatory and quasi-judicial bodies",
wjiy shouldn*t you have the words, “regulatory, administrative,
and quasi-judicial bodies™ 1in there?

V. RIVERS: Well, as I understand It, it is our understanding
that administrative bodies as a group should be under principal
departments and this would make it possible to exempt them.
Certain classes of administrative bodies, such as regulatory,
quasi-judicial, and temporary need not be for the purposes of
efficient administration, all of the major administrative bodies
would fall under a principal department. That was the Committee

intent.

PRESIDENT EGAN: Are there other proposed amendments to Section
14, 13, 16? Mr. Riley.

RILEY: I have an amendment on the Clerk"s desk.

PRESIDENT EGAN: The Chief Clerk may please ri%d the proposed
amendment as offered by Mr. Riley to Section ;

CHIEF CLERK: "Section 16, page J, line 21, strike the last
sentence."” Is that right?

RILEY: Yes. Mr. President, |1 move 1its adoption.

PRESIDENT EGAN: Mr. Riley moves the adoption of the proposed
amendment.

GRAY: I second it.
PRESIDENT EGAN: Seconded by Mr. Gray. Mr. Riley.

RILEY: Mr. President, to a degree we.have considered this proD-
lem with respect to the article submitted by the Committee on
the Judicial Branch, and it is my memory that on that occasion
quite a bit of discussion occurred, and it was the feeling of
the body that we should not deprive ourselves of the services of



PRESIDENT EGAN: Mr. Cooper.

COOPER: I raised a question on this Saturday also. It say3
"...at the head of a principal department or of a regulatory
or quasi-judlcial body..."™ Therefore, 1 feel that all boards
or commissions eventually would be classed within those three
limitations and that the governor would have to approve the
appointment of the executive officer, and | agree with Mr.
Walsh and others that eventually politics can possibly enter
into some board or commission where it has no point of being
and I support the amendment.

PRESIDENT EGAN:  Mr, Fischer.

V. FISCHER: I would just like to say that 1 do not consider
education or anything else a "holy cow". It 1s a function of
this state. It 1s part of the general administrative organiza—
tion, and I do not believe that it deserves any kind of special
treatment. I think that the commissioner of education should

possibly be appointed by a special board of education, a non—
partisan board. At the same time, however, that commissioner
will have to work with the governor. He will have to work with
other department heads. For instance, bhe commissioner of
education,l do not believe it would be right to leave the way
open for the appointment of a commissioner of education who
will just be separate from the general executive branch of the
state and from that standpoint | am very much opposed to the
amendment, and | stand by the article as it i3 written.

PRESIDENT EGAN: Mr. Hellenthal.
HELLENTHAL: May I ask a question of Mr. Victor Rivers?

PRESIDENT EGAN:  You may.

HELLENTHAL: Mr. Rivers, v/ould you have any objection if specific
language excluding the University of Alaska were included 1in

the section?

V. RIVERS: Mr. Hellenthal, I will stand by the committee re—
port in this matter. It is one of the things we discussed at
length. We feel we have solved i1t adequately and properly,
and 1 v/ould not care to see a specific inclusion, or exclusion
made. I speak for myself and I think for the v/hole Committee

on that.

HELLENTHAL: For example, would you object to saying, "Provi—
sions of this section shall not be construed to apply to the
board of regents of the University of Alaska."?

V. RIVERS: I would object. 1 understand that there 1is going
to be brought in in connection with the actual Indication of
the University of Alaska as a state university, and if there
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THIS SECTION MAKES THE GOVERNOR RESPONSIBLE FOR THE
FAITHFUL
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EXECUTION OF THE LAWS AND  GIVESHIMPOWER TO DO SO THROUGH THE
COURTS AND BY OTHER MEANS. IT AUTHORIZES HIM TO MAKE
RECOMMENDATIONS TO THE LEGISLATURE AND TO CONVENE THE
LEGISLATURE OR THE SENATE ALONEWHEN HE DEEMS IT NECESSARY IN
THE PUBLIC INTEREST. CONVENING THE SENATE ALONE MIGHT BE
NECESSARY TO OBTAIN SENATE CONFIRMATION OF APPOINTMENTS.
(SECTION 11. ARMED FORCES OF THE STATE.)

THE PURPOSES FOR WHICH THE GOVERNOR MAY CALL OUT THE ARMED
FORCES OF THE STATE ARE THE SAME AS THOSE CONTAINED IN MANY
STATE CONSTITUTIONS. THE AUTHORITY OF THE GOVERNOR TO APPOINT
OFFICERS OF THE ARMED FORCES IS MADE SUBJECT TO APPLICABLE LAW
OF THE STATE AND THE UNITED STATES.

(SECTION 12. MARTIAL LAW.

THIS PROVISION CONFERS AUTHORITY TO DECLARE MARTIAL LAW AND
AT THE- SAME TIME LIMITS THE SITUATIONS IN WHICH THE AUTHORITY
CAN BE EXERCISED. IN ORDER TO CONTINUE MARTIAL LAW FOR LONGER
THAN 20 DAYS, THE APPROVAL OF A MAJORITY OF MEMBERS OF BOTH
HOUSES OF THE LEGISLATURE IN ATTENDANCE AT A JOINT SESSION WOULD
HAVE 70 BE OBTAINED, AND IF THE LEGISLATURE WERE NOT IN SESSION
AT THE TIME, THE GOVERNOR WOULD HAVE TO CALL IT INTO SPECIAL
SESSION FOR THE PURPOSE.

(SECTION 13. EXECUTIVE CLEMENCY.)

THE POWER CONFERRED BY THIS SECTION IS SIMILAR TO THAT
CONFERRED BY MANY STATE CONSTITUTIONS ON THE CHIEF EXECUTIVE OF
THE STATE.

(SECTIONS 14 - 17. ORGANIZATION.)

A CLEAR DISTINCTION IS MADE BETWEEN THE ADMINISTRATIVE
DEPARTMENTS, SUCH AS PUBLIC WORKS, HEALTH, EDUCATION, AND
WELFARE, AND THE REGULATORY, INCLUDING QUASI-JUDICIAL, BODIES
SUCH AS A RATE-SETTING PUBLIC UTILITY COMMISSION. THE HEAD OF
AN ADMINISTRATIVE DEPARTMENT, WHETHER SINGLE OR MULTIPLE, CAN BE
REMOVED AT ANY TIME BY THE GOVERNOR. THE MEMBERS OF REGULATORY
BODIES CAN BE REMOVED ONLY IN THE MANNER PROVIDED BY LAW. IN

-***
ORDER TO ENSURE MAXIMUM COORDINATION OF STAFF SERVICES, THE
APPOINTMENT OF AN EXECUTIVE DIRECTOR FOR A REGULATORY BODY
REQUIRES THE GOVERNOR'S APPROVAL. THE APPOINTMENT AND REMOVAL
OF AN EXECUTIVE DIRECTOR OF ANY ADMINISTRATIVE DEPARTMENT WHICH
|S HEADED BY A BOARD ARE LEFT TO DETERMINATION BY LAW. THE
GOVERNOR CAN FROM TIME TO TIME BY EXECUTIVE ORDER, REORGANIZE
GOVERNMENTAL AGENCIES PROVIDED THAT ANY SUCH EXECUTIVE ORDER
SHALL NOT BECOME EFFECTIVE UNTIL A FULL REGULAR SESSION OF THE
LEGISLATURE HAS BEEN HELD AFTER THE ORDER IS ISSUED AND HAS NOT
DISAPPROVED IT BY A MAJORITY OF BOTH HOUSES IN JOINT SESSION
ASSEMBLED.
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