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ments be not confirmed at the first session of
the Senate following their making, they ex-
pire with the adjournment of the Senate, and
while it may be true that, under the statutes
which create their offices, the appointees may
hold over until their successors are appoint-
ed and qualified, there is a vacancy which the
Governor may fill.

[101 Appellants argue, however, that con-
reding that the appointments here in question
were of the character required to be con-
firmed by the Senate and that the Senate
could have considered these appointments
without any direct communication from the
Governor concerning them, the nonaction on
the part of the Senate should be considered
a confirmation rather than a rejection, since
under the facts the case falls within the rule
of Montgomery County Fiscal Court v. Trim-
ble, supra, rather than that of Morgan v.
Champion, supra, because the Senate had an
opportunity to vote and failed to do so. The
rule of Trimble Ca3e Is, as pointed out in the
Morgan Case, applicable only when "an elec-
tion" is held and every one entitled to vote
"has" his opportunity to vote and say "yes"
or to say “no.” NO vote on the question of
the confirmation of these appointments was
ever taken by the Senate, and so the rule of
the Trimble Case is inapplicable, and the case
of Morgan v. Chumpion controls.

What we have said being true, the appoint-
ments of Governor Fields both for the two-
year and four-year terms expired with the
adjournment of the 1028 Senate, and Govern-
or Sampson had the authority to appoint to
the vacancies thus created.

[11.12] Two other points are made by the
appellants against the conclusions here
reached. They contend: First, that the rea-
son for denying the Governor arbitrary pow-
er of removal between the time of appoint-
ment and confirmation, as It is conceded
section 3750 does (see also McChesney v.
Sampson [Ky.] 23 S.wW.(2d) 584), applies with
equal force to such removal between the ad-
journment of the Senate after the appoint-
ment is made and the expiration of the term.
Secondly, they urge that the power of the ex-
ecutive office was exhausted when Governor
Fields appointed members of the state text-
book commission, and such power could be
revived only by action of the Senate In re-
jecting the parties named. Neither of said
contentions militate against the conclusions

herein reached. It would hardly be contend-
ed that if the Senate had, by vote taken, re-
jected the appointments of the Governor, then
the right of the Governor to make other ap-
pointments could be questioned. And as the
nonaction of the Senate is just such a rejec-
tion as an actual vote of rejection would have
been, it follows that the power of the Govern-
or to make other appointments is as compre-
hensive as it would have been after an actual
vote of rejection.

So much as we have said applies to both the
four-year and the two-year appointees of
Governor Fields. As to the latter, there 13
yet another reason why their offices were va-
cant at the time Governor Sampson filled
them.

[13] Although it Is true that, due to the fact
that chapter 77 of the Acts of 1026 did not be-
come effective until June of that year, for
which reason it was Impossible for the Gov-
ernor to appoint Its members in April, as sec-
tion 1 of the act provided, it does not follow
that therefore the Legislature Intended that
the term of office of the Governor’s appointees
should expire two and four years from the
time of his appointments. In arriving at
what the Legislature intended about when
these terms of office should expire, it is a po-
tent consideration to remember that, despite
the elimination of the emergency clause, the
Legislature refused to change the date when
it said the terms of office of the members
of the commission were to begin, and pro-
vided that such terms should expire two and
four years from such appointment. This
statement is not rested on conjecture, for we
find on page 27S0 of the House Journal of the
1926 Session a rejection of an amendment to
this bill striking out the words "April, 1926,"
where it appears in section 1 of the act, and
substituting the words "January, 1923." We
conclude therefore that, although the legisla-
tive purpose that these appointments should
be made in April, 1926, could not be carried
out, since the act was not then in effect, its
just as evident purpose that the terms of of-
fice G:us created should expire in April of the
even years following may and should be, for
which reason the two-year appointments of
Governor Fields could not extend beyond
April, 1928. The judgment of the lower court
being in accord with these view3, it Is af-
firmed.

Whole court sitting.



918

tation, legislative_ Interpretation, or honus-
board interpretation, and mly hope Is the
Legislature ‘about to assemble will forbear

to make penurious use of the powej which
the majority opinion concedes to It.

~ JOHNSTON, 0. J., concurs in the forego-
ing dissent.

MARSHALL, J., dissents from third par-
a?rap,hlof syllabus and corresponding part
of opinign. | am very sorry that | cannot
agree with the court in allIts conclusions.

The law adopted by the people provides
for the issue of bonds "In a sum not ex-
ceeding twenty-five million dollars,” to pro-
vide funds topay the debt of one dollar a
day which the state acknowledges it owes
and which it promises to pay. No other
bonds are authorized, and thé Legislature
is not ﬁlven power by that law to authorize
any other issue of bonds, Twenty-five mil-
lion dollars is named In the law as the limit
to which bonds may be Issued. That'amount
only was appropridted by the people for the
pagment of the debt. _

ection 1 cannot be considered separate
and apart from the rest of the law. The
whole law must be examined to ascertain
the meaning of any part of It. When so
examined, section 2 should be considered as
a restriction on the acknowledgment of in-
debtedness contained in section 1. Twenty-
five million dollars was the total amount
that was voted by the people, The statyte

reads, "in a sum’not exceeding twenty-five o

million dollars." This limits the amount of
bonds that may be issued under that law.
If this construction of the law be not cor-
rect, why name any amount as a limit to the
bonds that may be issued under it?" Wh
does not the law say that bonds shall be issu-
ed in such sum as” may be necessary to pay
the one dollar a day? "The sum named is a
restriction on the total amount of bonds that
mar,be, issued under the law. not merely a
restriction on the amount that the issuing
officers may put out.
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four years. Among them may be mentioned Its term, ad has_also declared u vha
In th|s connection: The commissioner of g Hnﬁ‘ in w at mo e o0 incym ent 0
Pu lic lands, upon whom has been imposed IﬁleS rtneerl ?t rlg ove Fore the ex |ra

he duties concerning state lands originally
discharged by the superintendent of “public
instrucfion, ‘as provided by statute; the
state board of equalization, composed of
three members, takmg the place of the board
originally provided for in the Constitution
to "be composed of the auditor, treasurer,
and secretary of state, and said present
board_ constifutes also the public utilities t
commission, named In_the statute as the
“public service commission;” and the In-
surance commissioner Fon whom is im-
posed duties orlglnally mposed upon the
state auditor. TRese are all Important of-
dces, proper, we think, to be classed with
the appointive state offices provided for in
the Constitution. And the fact that one
such office with a specifically desnt;nated
Held of duty is_named in the Constitulion is
not alone sufficient. In our opinion, to justify
the court in holding the_ provision for im-
peachment apgllcable to it, The safer and

t|onti eon t OWer 0 5
h ?rgtrn“e Io ! movg Sgt er re sonororSUS ol
ﬂjpnerhmé) e tﬁan tﬁeyCOnstltut?on |tse\f X

Jétdge Cooley, in his work nbove cited,

"Another rule of constructlon is, thac when
the Con%tltuth elnes the circu stances un
er wh |c ﬁ gt eexeruse a enaht?/
Btnnose qec catlon 1S an
Ition agalgst egislative interfere ce t
to the con |t|on or to extend the penaty to
other causes.

And Mechera says,
cited:
"Where no consti tlonal

feres, It must rest wnh t sa ure to .d
termine what causes |C|ent 10 war

rant a removaj, but whe et e Con titution pro-
vides C[’H ¥f|£ers ma [) P

e re for a gév?n
cause, IanP It in_terms Vr\rIHIC have a
nite and we nderstoo a meamn Ié IS

in Ills work above

TOVISIOFI |nter

more reasonable construction, we thinlr, i

that such provision - exclusive of Judicial Qggp%(’w“c{‘t or e Le }sétlt]ureo }gnﬁésevﬂ ,Ctﬁ

officers, includes only, under existing con- do not fal t|n %tpme n 6 state-

ditions. the elective state offices aforesaid. one cause dB an im rohibit|oa.to
[13]  The removal Proceedmg is chaIIenged e the islature’s, adding to |t o extentslng it

also on_the ground that the removal statute I causes."

aforesaid, |n so far as it may authorize a

removal for other than misconduct or mal-
feasance in office (t (3he causes stated in sec-
tion 19 of article 3 of the Constitution) Is
void, if applicable at all to_the office here in
question created by fhe Constitution with
a fixed term. And we think that contention
must be sustained, though perhaps the prop-
osition might better be stated in a differ-
ent form, “viz.. That the Legislature is
without power as to this office; so created
by the Constitution, to add to the causes for
rémoval therein specified. 29 Cyc. 1410: 22
It. C. L. 561: 23 Ency. L. (2d Ed.) 431; Cool-
ey's Const, Lim, 64:"Commonwealth v. Will-
iams. 79 Ky. 42, 42 Am. Rep. 204: Lowe V.
Commonwealth. 3 Mete. (Ky[)) 237; State ex
rel, v. MeNeely. 24 La. Ann. 19: Dawson v.
Phillips. 73 W. Va. 14. $8 S. E. 456: Machem
on Public Officers. § 457: People ex_rel, v.
HOVI\QllaRdSIS%% N. Y. 270. 49 N. E. 775, 41

It is said in Dawson v. Phillips, supra:

"If it (;oulf@1 be said that any. of éhe cauaes
%cmed in the statuﬁ nre not” inclyded within
ther_ of. the several elnsses specified in the

COn titution. - *ered Whoﬂ1 Vm%P "BV oy

ereby V
tﬂ Itoe extent that it |mp|nges upon the Const -

The court said In the earlier case of Lowe
v. Commonwealth, suprn:
Ut sFems to us. thnt th%relscan be but one

view_of this question, whic at wherever
the COHStItUtI% %as created an O%fICE and fixed

The cases holding that a mere statutory
office— one created Solely b{ the Legislature
—is_ within legislative Control, and ‘may be
abolished, or the incumbent made removable
In manner declared by the Legislature,, also
In effect sustain the rule above stated as to
an office created b}/ the Constitution. See
People v. Llppincott, 67 111 333: Taft v.
Adams, 69 Mass. 43 Gray) 126: State v.
Douglas, 26 Wis. 428, 7 A m Rep. 37; State
v. Prater (N. D.) 139'N. W. 334, It ismeid
in Taft v. Adams:

"Where an offlce is created b¥ Ia(yv and' on)e
ot contem ate nor Its ért]) ? ecl
t e onstltb but created by ds my
? ublic bene |t It may be requ ate |ted
enfarged or terminated by law, as pub |c ex-
Igency or policy may require.
In State v. Douglas, the court say
“It Ja rea |Ig conc ded that | e 0f a
consttéutlona ffice, te tenuyre 0
scribe tmstrument eLegtsature an
not abridge the term thereof.

[ (]
respect to nn office create enté ?Ig/ by an act oq
the” Legislature, the case is différent.”

And in State v. Prater:
"This legjslative erof removal concernin
uq) éﬂlce cre#e }/ Sstatute 1|t Pcs oursﬂ

? ect to the restrictions 0 the conu
tut|0na ?}ovmons concerﬂmg the remova ?
certain officers nt or other of

cers upon stated %ré[?ﬁ’(?

The controlling constitutional provision
quoted above when discussing the matter of
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impeachment. Is that all officers not liable
to ‘impeachment shall be subject to removal
In such_manner as may be provided by law
"for misconduct or malfeasance In office.”
The Legislature may provide by law the
method ‘and manner “of removal under that
provision, but It may not add a cause not
comprehended within the meaning of mis-
conduct or malfeasance in office. We under-
stand counsel for respondent to have pro-
ceeded In their argument upon a different
theory, for much emphasis was Rlaced upon
the provision of the ‘statute autnorizing re-
moval for “any other cause deemed sufficient
by the Goverdor." Some of the causes stat-
ed in the statute would no doubt constitute
either misconduct or malfeasance In office,
nnd to that extent the statute is applicable
to, die office in question, rendering also ap-
plicable, to the same extent, the method of
removal provided by the statute. But It
might be questionablé whether such ﬁrescrrb
ed procedure would apply aslto the office
here In question with resPect to a cause or
reason for removal not falling within the
meaning of the causes specrfre as aforesaid
in_the Constitution.

The method provided by the statute is
merely that the reason for the-removal shall
be filed in the office of the'secretary of state
in writing, subject to inspection b)(, any per-
son interésted:  That was held to.be a suffi-
cient. procedure«in State- ex rel- Hamilton
v. Grant, supra, the court, sayrng

“To our minds th Iané;uage of rovisg. is
rn?onsrstent with t ea of a ea ng The
soe restraint u]pon tbe actron f the GOvernor

the filin IS rﬁas?ns r the. removal, and
t e conse entc ec blic opinion. ¢ ¢ «
Bernr]; veste rt the o%er to a ornt man

su odrnate offi rs for 0se co uct he |
in a measure a

Pe Per rttwns no o eemereirvr(s)tnSI etéo e%e
sumrlhaer Orgn?gva?ve? auc Wi)\Porntervr% fF c s
or mis opduct (n office, . whatever mi e
SOghcemrocon i %r)m Otron ngnr lt) r?ﬁment
rStu gdrgséegnt u(i tt natnty the riﬁrn%oorhs reAso swas
exerFOW r F ot he

o Onuyregl aw can b

dﬁopeaetn t i foven 10 bre V'rC'gt Its nvt\“ﬁa te
de%?areoth(éolacvs as”\f\,e ?rndolrjt o be Is simply to

That case was decided In 1905. shortlzr
nfter the statute was enacted, and the sta
ute has not been repealed, nor, so far as we
are advised, hos there been any attempt to
repeal or change it in any particular.

shall accept tbe case, therefore, as rulrng
this ense u%on the questron 50 decided, The
court, in that case, however, added to the !
quoted statement the following:

? [trlut WO!J ?

faithful echutron 0

here is 4. cl%m advanced bY Bel for
tbe relator that the reason? assigned by tbe
Governor are not such as, If true; would” con-
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sltrtute

ladministration or misconduct
ce, an t?t ﬁP

in of-
ey seem to us to be well within nhose

[14 15] Thus it seems that the court then
deemed it necessarr to the validity of the re-
moval proceeding that the reasons assigned
shall be such as’to constitute misconduct or
malfeasance in office. And, upon a careful
consideration of the question in this case,
the court is now of that opinion.. Indeed, it
Is conceded that the court may inquire Into
the facts of the removal “to determine
whether the Governor has kept within his ju-
risdiction, and, therefore, whether the cause
assigned Is one for which the removal Is au-
thorized by law. And we agree with the
respondent’s contention that judicial cognj-
zance of the governor's action does not reach
beyond the Jurrsdrctronal rnqurrK But that
thé court may go that far, where che re-
moval Is authorized onar for cause or for
causes specified In the onstitution or stat-
utes, 1s, we think, well settled; at least that
Is the Brevarlrng rule, and we think more
reasonable thana rule denying the right of
rrudrcral [nquiry or review i such “eases.

hat la to say, the court may inquire Into
the existence” of the jurisdictional farts
among which are:’

"Whether the c&ar es: upon  which
moving, power acted Were, ega cause’
movar’ §r whether the causd waB auffideni
snecr IE w 0EZZd Ed 'rlt"95'74 ec 9ecycn lF’AlhoJ(grzT
e i

r
Pagc. 955, ?2 Ar? tate v. Haw rns
44 Ohro 98

Neb %]1 1) v\?2]545§tat%tv Frazre¥ 47

The court sa

. in Ekem v. McGover n, 154
%%s 157, 142 )

W. 595, 46 L. R. A- (N.S,

“An offrcer exercrsrn? such power o ¢ o
acts r %u Si Lu ICIa
roce

12 %apacrty, and the mat
aracter, and a
Buna? s sch She

Au dicial

e officer is an rn or th
must b amena

court when actrng in exce s o

conferred. . or an 0

the urrschctro

h merous au horrtres 0 further tha
Md tHat \mcesﬁ }tjnurr%drctgon IS urrsdrctronﬁ
overnor, f%xe crsrng t
gower o remova acquired jurisdiction t0 act
rocee e to a finalit Wrthout excess of

rurrsrﬂctron e inqulr ﬁ? whenever the
esu is calle rn question collaterally or dr-

In a note to State ex rel. Kinsella v, Ebor-
bart. 59 L. R. A. (N. S.) 7S8. It is said:

“But it seems that the courts will look into
%uestrons of It e G vernors ower and ju
dr tion. and. 0 dt ﬂ existence of

e ground assigned by tife Governar.

In the cited Idaho case. It was held, quot-
ing from the syllabus by the court:
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W ere o) statut provides thatf officer
'ﬂ oved ?r certgrn spe rreg1 causes
the ordero remova |rnutst e hase érn ded
of such causes, and can-

gon some one or al
t be made for other causes.

(18:17] The relator challenges the valid-.
Itywof the alleged removal proceeding on the ¢
further ground that the reasons assigned b
the Goveérnor for the removal do nof consti-
tute either misconduct or malfeasance In
office. The cause assigned tvas the commjs-
sion_of a flagrant breach of good behavior
detrimental t0 the public service, and an act
of insubordination, by causing or allowing
hrs commission as state engineer, Issued to
him in 1921, to be ﬁresented to the Senate
for confirmation without consultrng the Gov-
ernor and without the tatter's nowledg
Since the validity of the removal must
pend upon the sufficiency of the cause or
reasons assigned to vest jurisdiction in the
Governor, we shall duote the entire state-
ment of the reasons filed with the secretary
of state, omitting only the address and sr?
nature. but stating that it was adresscd
the secretary of State by name and title

and signed by the Governor. It was dated
March 13, 1923, and reads:

nder nn vrrueo eau ori vese
‘Und d by virtue of the ayth t td
in the Goréernor of . the étate of ng
section, 318, Wyoming atute
ere X remove Prank C Emerson rom
the ffice of Stafe engineer.
"Ths, action (s taken because %ontrary to
the rnr ofteorce towrfh e was ap-
gornte e]r the ad| (ournment 0 I] Sixteen:
ﬁgs ture In violntion of .the comrtg
whic exrst etween nnv apporntrve stat
orce % the chief execurvw in WO[;”&
vested t rt) orntrv ower. Mr.
Emerson par, ro n nnd Hem@ted an
Bsnrﬂntron o t(f unctrons of overnor
h owing an a rnﬁerrm commission as stgte
grneer rssu d to Im in 1921 h/ mSy eh
ratertea 0 rnmento dte eent
tate eﬁrsa ure, presente tot e
ate of the Sevent e nth State Le rslature
?n rrm&t)r\onrwrthout the consent or knowledge
"Without the Gﬂvernor havrng[ subgnrtted any
-oramunr ation atsoever {0 enate re-
Mncsting tbe confirmation of his aroPornt ent as
state e rneer g, wrthout consult
rnor({a wit out the Govern r's nowep
to Re su mrtted1 fo the Senate at three
ococ in the morning his commrssron 0r con-
drmatron Such an agt on h |srbdar as extraor-
nd un rece ented su verﬁrve of
or er re an o stitute rant
reac o avror w was detrimenta
to the pu |c s vrce era e tho ex-
ecutive rt WO Irsh a recedent that
would tend to f&rov e efficiency o the(]]
ernment and. wou Fceatt)remru ongo?s
rnsubordrnatron and lend other a or tive” offi-
cers in cef uture w en m % fe
w efain office regar e rshes 0
or tive ovver t o ow rs examp e not
onv Kexcee ing thelr ow thorrt an at-
ﬁ p g, to, force the. han overnor
bodIy presuming aa aB done t
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exercise the power of the Governoiq to_commu-
nrcate exeo Ive atp ojntments to the Senate.
u 00 serve the proper t]spect
(t]hatrsu to the office of Goe fr
gstroye sefulness as a FhUb IC 0 rcEr an
masrtw rmosr rman eex
ecutrve to wg arm n ctron
oerae WhIC he IS gur cannot e safe

The above is from a certified copy from
the office of the secretary of state furnished
us upon the hearing by respondent's counsel,
and differs_ in some “particulars from the
communication set out In the answer, alleg-
ed to have been addressed to the relator and
filed with the secretary of state, but which,
it seems, was merely Sent to relator. That
document uses the personal pronoun "you"

n place of relator's name in the statement
frIed with the secretary of state, and con-
tains matter not In the’statement filed with
the secretary of state. Including tbe following
in its closing paragraph:

"The servrces which gbu have rendered the
state in the ca acbrt sta(tie engineer have
not been ignore , ny. not be
amiss to say, Indeed, at reguests for our
?lpg intment émanatin urself n]t

iends were' rfrot Wi out thelr wei t It

ut these' facts serve only to render your
ofen e the mode

serious. The affront which-

){ ﬁve offered leaves me no goarse but f
ake this action of removing you. "]
[t seems neoessarv at this point to inquire’
into the meaning of misconduct or misfea-
sance in office, the causes stated in the Con®
stitutlon for which the state engrneer may
be removed. The thought would naturally
oceur, It seems to us, that those words have
reference to some official misconduct or mis-
feasance. rather than personal misbehavior
alone not In nny way affecting the incum-
bent's fitness or capacity to pefform the Un-
ties of the office.  And so the courts have

held. It Is said in Mechem on Public Offi-
cers. } 457

here the removal is to be for official . mis-
condyct or for misfeasance or m Iadm nrstra
tron In office, the mhsco uct whic ar-
ta remova of the officer must be suc as
ects erformance of h dHes ﬁs an
cer, and ot such. rAr y as arfects his charac-
ter as a private Indjvi In suc dase It r
ecess o separate the character of the
ﬁjara ter of the o hcer Mrscon
C
to

0 t
mu Inisration or breac o ol
avior. |n offi not necessarr y
ruption or cri ma Intention.
ect tﬁ
act whi t to have been dohe, wi

constitute the of?ence although there was no
corrupt or malicious motive

The same principle is stated in Throop, at
section 367:

"Where the nstrt tro or a statute authqr-
izes a remova or o rcra soon uct, or mrs
esance mrsrion duct, o{ mrnrstratrorf]
office, or similar acts of misbehavior in office,

ul ach or the ofIcrn H

d]ogan act which
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the egdgneral rule la that the, officer can be re-
mo¥ only for ﬁ(]:.ts orr.omls 10ns relatl?g toh the
a’%r. rmance of his 0f|f|al utles, not for those
ich affect his %enerqb moral character, or his
conduct as a man of business, apart from nis
conduct as an officer.”
In Board v. Williams, 90 Md. 232, 53 Atl.
923,hthe r::ourt ?ay: ! h
“The phrase 'for cause’ does not mean the
ar,b{tramp w?ﬁ of t?we aﬁpoemtmg power, For t}] t
might be the outgrowt ﬁf mere whim, caprice,
Breiudlce or pas%lon whic
e no cause at all. But

h would, In realit
¥ pwwrase ‘Por causg*
must mean some cause affectin

e

, 0r concernin
¥he abjlity or fitness of the In Hmbent to per-
orm the dut%/ |mP0 d.npon him. * o e
H%nce it must he n(ffluenca/, incompetency or
other. iﬂn red disqualiticaion, o o en
the r{ t to remove can be exerust only for
Specific cause, or for cause. cr;eneral . the ap-
gfomtmg power cannot arbitrarily rémove the

ficer.
To the same effect: 29 Cyc. 1410: 22 R

C. L. 571 State v. Board, 45 Mont. 188, 122

Pac. 569: Townsend v. Council, 71 Allnn.
379. 74 N. W. 150; Moulton v. Scully, 111
Me. 428, 89 Atl. 044; Jones v..State. 104 Ark.
261, 149 S. W. 56. Ann. QaB. 1914C, 302:
State v. Slover. 113 Mo. 202, 20 S. W. 789;
State ex rel. v. Hawkins, 44 Ohio St. 93, 5
X. E. 228: State v, McGarry, 21 Wls. 496.

And “cause" prescribed as ground for the
removal of an officer means “legal cause."
so that the power cannot be exercised whim-
sically or arbitrarily. People v. Lord. 9
Mich.” 227: Dullarn v. Wilson, 53 Mich. 392,
19 N. W, 112, 51 Am. Rep. 128; Hagerty v.
Shedd. 75 N. H. 393. 74 AtL 1055; Parish
v, Youn?. 18 Ariz. 298, 158 Pac. 845; Judges'
Cases, 102 Tenn. 509. 521. 53 S. W. I34:
State v. Hay. 45 Neb. 321, 63 N. W, S3L:

State v. Frazier, 47 N. D. 314, 182 N. W,
731, Ann. Cas. 1912C, 272. In the case last
cited, the court say:

“,SHffn:lent ﬁause means le a(] cef se, and thgt
whic s;t),eua}/ Lelat s to and atrecta the ad-
ministration H the }

{o s? .a_substantial nature di-
rm% affecting the rights and Ln%ﬁress of the
psu icient cause sou(i? construed to em-
brace arwiccause not affecfing tbe competency

Tn .Tones v. State, supra, it Is snid that
the general terms “Incompetency.” "malfea-
have reference to official conduct.

Tested by the principles aforesaid, the
removal of the relator cannot be sustained
as for a cause specified In the Constitution,

545t Lancaster v. Hill, 136 Ga. 405, 71 S. E.
ice, nnd must be restrict-
ed met |n? o? i t
w not think that the words
s
of the officer aud his offma? conduct.
sance,” "misfeasance.” and "nonfeasance"
conviction Is forced upon the court that the
or In the statute so far as applicable to the

not decide. We think it very
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held to amount to misconduct or misfeh-
sance In office. The relator I char?ed in
thnt statement, and also In the stalement
directed and sent to him, with having allow-
ed his commission ns state engineer to be
presented to the senate for ‘Confirmation
without the Governor's knowledge or con-
sent. That is all. The statement that In
doing it the relator had participated in and
attempted a ysurpation of tne function of
the Governor is merelK an interpretation of
the effect of the act charged. We are quite
unable, however, to a?ree with that inter-
pretation. The Senafe proceedings above
quoted do not Indicate that the rélator as-
sumed or pretended to represent or to ex-
ercise any power or preror?,atlve of the Gov-
ernor or the Governor's ofice. They clearly
show, we think, the faet, or at least a recogni-
tion of the fact, that the Senate was not act-
ing npon any communication‘or request from
the Governor, and this appears more clearly
comparing those proceedings with the pro-
ceedings_confirming the other Governor Cnr-
%y appointments_communicated to them by

overnor Ross. The Senate certainly under-
stood that It was not acting pursuant to ex-
ecutive request when adopting the resqlu-
tion or motion ,conflrmm(t;_ relator’'s appoint-
ment. but that it was acting In the absence
of such request,

Nor do we think the act charged amount-
ed to Insubordination, if It mighte concede
that Irfic of obedience to the authority of
the Governor in a matter not Rertaln!ng to
the dlscharge of the duties of the engineer's
office would constitute misconduct or mal-
feasance in omce. within tho meaning . of
those terms as used in the Constitltion
when prescribing causes for removal. The
Senate Is a co-ordinate hranch of the ap-
Po,mtln_([] power as to said office, and we
hink it cannot be held an offense or official
misconduct for an officer to confer with
members of the Senate about confirming an
appointment of himself alread%/ made of an-
ticipated, or to Inform them of the fact that
he_has been appointed. ,

The absence of any authorized cause for
removal In the charge that the relator par-
ticipated In and allowed his commission  to
he presented to the Senate for conflrmatioh
without consultln% the Governor, or the im-
plied charge that he muy have requested
such confirmation, become$ the more aﬁpar-
ent when we consider. what, if any, arm
wns caused the executive office by that act.
If the confirmation under those circumstanc-
es might be held Ineffectual, the only result
would™ be to continue the relator in office
under his vacancy appomtment which he
would remain entitled to hold after the ad-

office in question. Further than that we need ‘J,ournmentofsaid legislative session and dur-
clear that I'ing the recess of thé Senate, unless removed

the charge specified In the filed ‘statement of | according to law, or a vacancy should occur

the reasons for the removal did not involve

by some event other than thé mere expira-

any act or omission that could properly be | tion of the term. For the Governor had noc
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sent the name of any
to the Senate during” that session.
effect of the situation wns no different, as-
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rPerson for this é)fficéul claimed over and. above that s ecifi$d in tbe
And the I contract was claimed by reason o

changes

" ade

suming, as_we have held, that the confirma-1 2. Corporations €=5448(2)—Contract made b

tlon was effective, except that he would then
be holding the office under_his later appoint-
ment as confirmed. In either event, a va-
ancy not occurring otherwise, the relators
removal would be necessary to authorize the
apFomtment of a successor.

f. as we have felt necessary to_hold, the
Senate might properly act as 1t did in con-

firming thé relator's appointment, then sure-

ly, as-a corollary of that ﬁnnmpfe the rela-
for could not properly bq held guilty of mis-
conduct or misfeasance in office, bécause o
the fact that he had allowed the Senate so
to act or had participated in or allowed his
commission to be presented to the Senate for
that purpose. The truth la that, after much
reading "and consideration of the reasons
stated “for-the removal, the court Is unable
to extract therefrom ‘anything more than
that by relator's net aforesaid” be incurred
tbe displeasure of the Governor, who consid-
ered that act a personal affront. But to
hold that ta be a sufficient ground for re-
moval- would be tantamount t0 a declaration
that the Governor, arbitrarily, through mere
whim or caprice, or personal dislike or dis-
pleasure, may remove any appointive officer
subject to removal by him under the Consti-
tution or the statute aforesaid. And it Is
very clear that the court would not be justi-
fied In going to that extent, at least as to
the officé in question which Is only partially
c?n,troéled by the statute, as ‘above ex-
ained.

pAs a result of the views hereinbefore an-
nounced. the respondent’s answer must be
held insufficient nnd his demurrer to the re-
Ply overruled, and unless further facts are
o' be pleaded an order will be entered de-
claring the relator entitled to the office and
directing the appropriate relief.

BLUME and KIMBALL, JJ., concur.

BANKERS' CONST. CO. v. AMERICAN NAT. f

BANK OF "CHEYENNE. (No. 1084,
(Supreme Court of Wyoming. Jan. 22, 1924,

1 Corporatjons .<2=>519(3)—Findjn
tractp made with pro {ers og%

0
was iptended to be adopted hy It
ted. pied By
In. nn action on a quantum valebant for
atenap? m slhed a co,ragratlon over an%.above
HJ S(FF'Cl led In a buil mg_ contract, evidence
eld sufficient to warrant a mdmg that the con-
tract was made with the promotérs of the cor-
gg(r]attgo with the intentjon tht?]t it. should he

hy the corporation; that it was not
mutunll.v %bandone: and that the amount

g iar

f Phag/ments Were

that con-

promoters of corporation becomes coRtrao){
of corporation when adopted by It.

A contract made Hy the promotes of a cor.
Poratlon on Jits behnlf"becomes th& confract of
I

I L ) TR

e
che It adopte
It, after coming into existence.

3. Corporations <IS1:5|9(3 —Evidence held suf-
ficient to stht at corporation’ adopted con-
tract made by promoters.

Evidence that a corﬁoratlon made whatevahr
age oh a contract made wit

romoters of the c_orporatlgn ror to HS
existence, that it received and a cep}ed the
benefit of .the contract, and in a Rmt 0r ma-
terial, furn,sh d over an ahove that specifi
th?,em, relle %pon aﬂ ehanded under It, hel

SH iclent to show that the corporation ha

adopted the contract.

4. Principal and aﬂen,t <3z517129)—PrincipaI
relgmg or\. Hpaut orized. contract made by
agent” Impliedly adopts it. .

IL a principal seeks to enforce rights based
on tbe unauthorize contra?t %f an agent or
seeks to take a vantage. of the contt c}; or
fo set it u% In a Cross-a th‘ ywa¥ of detense
t‘f' a suit brought agﬁms; im,” he thereby Im-
pliedly adopts “or ratifies’ such contract.

Appeal from District Court.
County; William G. Mentzer, Judge.

Action by the Bankers' Construction Com-
gany against the American National Bank of

heyenne. Judgment for defendant, and
plaintiff appeals.” Affirmed.

George P. Steele, of Denver, Colo., and
Kinkead. Ellery & Henderson, of Cheyenne,
for appellant. _

Lacey & Lacey and W. E. Mullen, ai\ of
Cheyenne, for respondent. e

BLUME, J. [hli This action is in quantum
valebant, broug by the Bankers' Construc-
tion Company, Rllal'n iff and appellant, against
the American’ National Bank, defendant and
respondent, to recover the sum of $7,312.93
alleged as a balance due plaintiff from de-
endant by reason of furnishing, delivery
and installment by plaintiff for defendant of
certain banking foom equipment. furniture,
and fixtures in the_llynds building in the
city of Cheyenng. The total value of such
eqUipment, furniture, and fixtures is alleged
to be of the value of $42,204.68, of which de-
fendant paid the sum of $34,591.75, leaving
due the balance above mentioned. The dé-
fendant answered and filed a cross-petition,
aIIe?(mg that it was organized under the
banking laws of the United States, on June
21, 1919; that prior thereto, on February 22,
1919. John Huy nnd J. C. Kinney entered In-
to a contract with plaintiff for the work and

Laramie
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STATE v. BREWSTER
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Cite 03 84 S.E.2d 231

STATE of West Virginia ex rel. John G.
FOX, Attorney General, etc.,

V.
Raymond BREWSTER.
No. 10665,

Supreme Court of Appeals of West Virginia.
Submitted Sept. 7, 1954,

Decided Oct. 12, 1954,

. The State of West Virginia, on the re-
lation of the Attorney General, brought
quo warranto proceeding against member
of the State Board of Education to oust and
expel the member from his office. The Cir-
cut Court of Kanawha County, Frank L.
Tazllor, J., entered Jud%ment adverse to the
Attorney General,.and he brought error.
The Supreme Court of Appeals, Riley,
held that the executive power vested in the
office of the Governor is, under the state
Constitution,;.a continuing  power, not
broken by succession, and where, pursuant
to statute creatln% State Board of Educa-
tion, the power of the Governor has been
exercised by appointment of a member of
the board during a recess of the Senate, and
appointee has qualified and has become vest-
ed with Rowers and emoluments of the of-
fice, neither the Governor, who has made
the interim appointment, nor his successor
has further control over the appointment,
and the name of another person may not be

substituted for that of the appointee, unless 4

and until the original appointment has been
rejected by the Senate.

Affirmed.

l. Quo Warranto <3=10

Office of member of the West Virginia
Board of Education is a “public office"
within meaning of statute dealing with an
information in the nature of quo warranto.
Code, 1524, 53-2-4,

See publication Words and Phrases,

for other judicial constructions and defi-
nitions of "Public Office".

2. Schools and School Districts <3=47

Office of member of the West Virginia
Board of Education is not created by the
state Constitution, and therefore the "Leg-
islature, in prescribing terms of office, Bow-
ers, duties and compensation of members,
and manner of appointment of members,
acted pursuant to constitutional provision
that the Leglslature,, in cases not provided
for in the Constitution, shall prescribe, by
gen_eral laws, the terms of office, Ezowers,
uties and compensation of all public offi-
cers and a?ents, and manner in which-the
shall be elected, appointed and removed.
Code, 1S2-%; Const, art. 4, § S,

3. Constitutional Law <3=26

The state Constitution is not a grantOf
powers to the Legislature. L

0 " *

4, Constitutional Law <3=26

The Legislature may enact any laW'not
prohibited by the state Constitution or’ fed-
eral ConstitUtion. iy

5. Officers <3=2 . ‘

Constitutional provision reservmgr.to
the Legislature, in cases not provided” for
in the "Constitution, the plenary Power to
prescribe, by general laws, the terms of
office, powers, duties and compensation of
all public officers and agents, and manner
in which they shall be ‘elected, appointed,
and removed,” includes the agent of person
who may appoint, as well as. the formalit
w%% which 1t should be done. Const, art:

6. Schools and School Districts <3=47

Members of the West Virginia Board
of Education, other than the State Superin-
tendent of Schools, are to be appointed by
the Governor, by and with the advice and
consent of the Senate, pursuant to statute
creating the State Beard of Education, and
are nof to be nominated by the Governor
and_appointed thereafter by and with the
advice and consent of the Senate ﬁursuant
to constitutional provision that the Gov-
ernor shall nominate, and, by and with ad-
vice and consent of the Senate, appoint all
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officers whose offices are established by the
Constitution, or shall be created. by law, and
whose appointment or election is ot other-
W|?e7 p§r%V|ded for. Code, IS2-; Const,
art 7,88

7. Schools and School Districts <3=47

The Senate could properly act on the
appointment by the Governor of a member
o« the State Board of Education durln? a
legislative interim, notwithstanding that the
Governor had not by direct message to the
senate Submitted thé name of the af ointee
for. the Senate’s approval. Code, 18-2-1.

8. School* and School Districts <3=47

Expiration of term of office of de jure
member of~State Board of Education, oth-
er than State Sugerlntendent of Schools,
during recess of Senate does not create a
"vacancy” within meaning of statutory-pro-
vision that any "vacancy™ on board shall be
filled by the Governor by appointment for
unexpired terra, or within. meaning.of con-
stitutional provision that in case of a “va-
cancy" in a nonelective office, occurring
during a recess of the Senate, the Gov-
ernor_shall, by appomtment, fill such “va-
cancx" until next session of Senate when
he shall make a nomination for such office.
Code, 1821, Const, art. 7, 8 9.

See publication Worda and Phrases,

Cor other judicial constructions and defi-
nitions of "Vacancy".

9. Schools and School Districts <3=47

The statute creating the State Board
of Education, read in connection with sec-
tions of the Constitution Rrowdmﬁ for ses-
sions of the Legislature, the Iengt thereof,
and the convenmgi of extraorQinary ses-
sions of the Legislature, evidences an in-
tent of the Legislature to vest in the Gov-
ernor the power to appoint a member of the
State Board of Education when the term
of a de jure member thereof expires dur-
ing a recess of the Senate. Code, 1S2-4;
Const, art. 6, 88 18,19, 22,

»(), Statutes <3=212.1, 212.5

In construing statutes, courts must pre-
sume knowledge on part of the Legislature
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of provisions of the state's organic law re-
Iatmfg to the subject-matter thereof, as well
as of the principles of the common law, and
will not impute to the Legislature any in-
tention to obstruct or impede operation of
constitutional _provisions, or to innovate on
the settled policy of the law.

11. Sohools and School Districts <3=47

~ When, at eleratlon of term of a de
J[ure member of the State Board of Educa-
jon during recess of the Senate, the Gov-
ernor reappoints the member whose term
has expired, or appoints another person,
for the ensum? term, the Governor there-
by exhausts all' power in reference to the
aP_pomtment vested him under statute cre-
ating the State Board of Education, and
thereupon the appointee becomes a de %J_re
member of the board for the term of office
to which he has been appointed, sub{ect to
confirmation of the Senate when it next
convenes. Code, 15-2-1.

12. Schools and School Districts <3=47
States <2=43

~ The executive power vested in the of-
fice of the Governor is, under the state Con-
stitution, a continuing power, not broken by
succession, and where, pursuant to statute
creating State Board of Education, the
Bower of the Governor has been exercised
y appointment of a member of the board
during a recess of the Senate, and ap-
pointee has qualified and has become vested
with powers and emoluments of the office,
neither the Governor, who has made the
interim appointment, nor his successor has
further control over the appointment, and
the name of another person.may not be sub-
stituted for that of the appointeg, unless an
until the original appointment has been re-
jected by the Senate.

13. Schools and School Districts <3=47

Where term of member of State Board
of Education has expired during legislative
interim, and the Governor has made an in-
terim appointment of a member of the
board for the ensuing term, the appointee
becomes a de jure member of the hoard for
the whole of ‘the ensuing term, subject to
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confirmation b){) the Senate, and such ap-
pointee cannot be removed from his de H)ure
office by the Governor unless there has been
complidnce with statutory provision specify-
ing and limiting grounds for removal of
member of the board by the Governor, and

the manner of such removal. Code, 18-2-1.

14, Statutes ©=96(4)

Statutory provision dealing with re-
moval of mémbers of the State Board of
Education by the Governor is an enactment
dealing genérally with removal of members
of the board, and is not a special act in-
terdicted by constitutional provision that
the Legislature shall not pass local or spe-
cial laws in enumerated cases. Code,
18-2-1; Const, art. 6, § 39,

Syllabus by the Court.
1 Section 1, Article 2, Chapter 72,

Acts of the Legislature, Regular Session, be

1947, amending and re-enacting Code
18-2-1" creating the West Virginia Board
of Education, providing how” the hoard
shall be constituted, the terms of office of
the members thereof, the filling of va-
cancies on the board, the removal of mem-
bers of the board, and the qualification of
members thereof by taking the prescribed
oath, was enacted pursuant to the provi-
sions of West Virginia Constitution, Ar-
ticle 1V, Section 8.

2. West_ Virginia Constitution, Ar-
ticle 1V, Section 8 vests in and reserves to
the Legislature, .in cases not provided for
in the "Constitution, the plenary Power to
prescribe, by general laws, the terms of
office, Fower_s, duties and compensation of
all public officers and agents, and the man-
ner in which they shall be elected, ap-
pointed and removed.

~ 3. In the application and interpreta-
tion of a state constitution, as distinguished
from the Constitution of the United States
the constitution of a state is not a grant of
owers to the Leﬂlslature thereof, "but the
egislature is the supreme law-making
body within the state, and, as such, may
enact any law not prohibited by the Con-
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stitution of the United States or the state
constitution.

4, ",Prescrlbln% the ‘manner’ in which
public officers shall be elected and removed
as expressed in the 8th section of art. i
of the constitution of the State of West
Virginia, when read and considered in
connection with article 7, secs. 1 and 8,
and sec. 40 of article 6 and other sections
of the same constitution, includes the
agent or person who ma _aﬁpomt as well
ad the formalltg/ with which it should be
done.” Pt 3 Syl., Bridges v. Shallcross,
6 W.Va. 562

5. Under the provision of Section
1 Article 2, Chapter 72, Acts of the Leg-
islature, Rett;,ular Session, 1947, amending
and re-enacting Code, 18-2-1, ?resgrlblng
that the members of the West Virginia
Board of Education, other than the ‘State
superintendent of schools, "* * * shall

* % annointed by the governor,
by and with the advice ar” tonsent of the
Senate,” and the provision of West Vir-
glnla Constitution, Article VII, Section
: excludm%, from the operation of Section
8 those officers "whose appointment or
election is not otherwise provided for”
the_members of the West Virgina Board
of Education, other than the state Superin-
tendent of schools, shall be appointed by
the governor, by and with the advice and
consent of the Senate, pursuant to the pro-
visions of Section 1 Article 2, Chagter
12, Acts of the Legislature, Re%ular es-
sion, 1947, amending and re-enacting Code,
IS4, and not nominated by the governar,
and_thereafter apPomted by and with the
advice and consent of the Senate, pursuant
to the provisions of West Virginia Con-
stitution, Article VII, Section §

6. The Senate may BroperIY act on
the appointment of a member of the West
Virginia Board of Education by the gov-
ernor during a legislative interim, notwith-
standing the governor has not by direct
message to the Senate submitted the name
of the appointee for the Senate’s approval.

1. The expiration of the term of of-
fice of a de jure member of the West Vir-
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gimia Board of Education, other than the
state suPerlntendent of schools, during a
recess of the Senate does not create a va-
cancy within the provision of Section 1,
Article 2, Chapter 72, Acts of the Legis-
lature, Regular Session, 1947, amen mq
and _re-enacting Code, 15-2-1, or Wes
Virginia Constitution, Article VII, Sec-
tion 9, which provides that in case of a
vacancy in a nonelective office, occurring
duringa recess of the Senate, the governor
shall, by appointment, fill such Vvacancy,
until the next session of the Senate when
he shall make a nomination for such office.

8. Section 1, Article 2, Cnapter 72,
Acts of the Legislature, Regular Session,
1947, amending “and _re-ena_ctlng Code, 18-
2-rl,, read in- connection with Sections 18,
19.and’ 22, Article VI, of the West Vir-
ginia Constitution,, prowdm% for sessions
0f the Legislature, the Ien?t thereof, and
for the convening, of extraordinary ses-
sions of the Legislature, evidences-an in-
tent of the Legislature.to vest in the gov-
ernor the power to appoint a member of the
West Virginia Board of Education, when
the term 0f a de jure member thereof ex-
pires during a recess of the Senate.

9. "In construing statutes, ' courts
must presume knowledge on the part of the
legislature, of the-provisions of the organic
law of the state, relating to the subject
matter thereof, as well as of the principles
of the common Taw, and will not |mPute
to that body any intention to obstruct or
impede the' operation of constitutional
provisions, or to innovate upon the settled

olicy of the law.” Webb v. Ritter, PL S
ly60 W.Va. 193 [54 S.E. 484].

10. When, at the expiration of the
term of a de jure member, of the West
Virginia Board of Education during a_ re-
cess of the Senate, the governor reappoints
the member whose term has expired, or
appoints another person, for the ensuin
term, the governor thereby exhausts a
power in Treference to the appointment
vested in_him under Section 1, Article 2,
Chapter 72, Acts of the Legislature, Reg-
ular Session, 1947, amending and re-enact-
ing Code, 18-2-1; and thereupon the ap-
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Bomtee becomes a de jure member of the
oard for the term of office to which he has
been appointed, subject to the confirmation
of the Senate when'it next convenes.

11 The executive power vested in the
office of the governor of this State is, un-
der West Virginia Constitution, a continu-
ing power, not broken hy succession, and
where, pursuant to the provisions of Sec-
tion 1, Article 2, Chapter 72, Acts of the
Legislature, Reqular_Session, 1947, amend-
ing and re-enacting Code, 18-2-1, the power
of "the governor has been exercised by the
g}ngjn_tment of a member of the West

irginia Board of Education dur!n? a re-
cess of the Senate, and the appoinfee has
qualified and become vested with the pow-
ers and emoluments of the office, neither
the governor, who has made the interim
appointment, nor his successor, has furth-
e~ control over the appointment, so. that
the name of another Person may be sub-
stituted for the appointee, unless and until
the original appointment has been rejected
by the “Senate.

12, Where the term of a member- of
the West Virginia Eoard of Education
has expired during a legislative interim,
and the governor has made an interim
appointment of a member, of the board for
the ensuing term, the appointee becomes
a de jure member of the board for the
whole of the ensuing term, subject to_con-
firmation by the Senate, and such appointee
cannot be removed from his de jure office
by the governor, unless the provisions of
Section 1, Article 2, Chapter 72, Acts of
the Legislature, Regular Session, 1947,
amending and re-gnacting Code, 18-2-1,
providing for, speufyln(]] and limiting the
rounds “for, the removal of a member of
e West Virginia Board of Education by
the governor, and the manner of such re-
moval, have been complied with.

13, The clause contained in Section
L Article 2, Chapter 72, Acts of the Leg-
islature, Regular Session, 1947, amending
and re-enactm]g Code, 18-2-1, providing for
the removal of members of the West Vir-
ginia Board of Education by the ?overnor
IS an enactment dealing generally with
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the_removal of members of the West Vir-
ginia Board of Education, and is not a
\s/{?eual act interdicted by the provisions of

est Vlrgmla Constitution, ~ Article VI,
Section 39, and as the grounds for re-
moval _si)eufled in Section”1 of the statute
are fairly contained in the several classes
of grounds for removal contained in West
Virginia Constitution, Article VII, Section
10, the clause is not violative of the West
Virginia Constitution.

John G. Fox, Atty. Gen., Arden J. Cur-
ry, Asst. Atty. Gen., for plaintiff in error.

Estep, Chambers & Smith, Logan, for
defendant in error.

Vincent V. Chaney, Charleston, amicus
curiae for The Senate of the State of West
Virginia.

RILEY, Judge.

The Attorney General of West Virginia,
Honorable John G. Fox, filed in the Circuit
Court of Kanawha County a petit'on pray-
mgi for leave to file an information in the
nature of a writ of quo warranto against
the resPondent, Raymond Brewster, “pray-
ing that due process of law be awarded in
theé name of the State of West V|r?|n|a
against Raymond Brewster, returnable to
the next term of the circuit court to cause
him to answer the information and disclose,
to the circuit court bK what warrant, right
or lawful authority he has intruded upon
and usurped the_public office of member of
the West Virginia Board of Education from
the Fourth Congressional District of West
Virginia, for the unexpired term endmt{; on
June 30, 1961, and that the respondent be
ousted and expelled by the judgment of the
circuit court from such office for the unex-
pired term thereof. To the petition the re-
spondent filed an answer, to which answer
the petitioner filed a replication, and the
respondent filed a rejoinder to the replica-
tion. To the final order of the Circuit
Court of Kanawha County, entered on
March 1, 1954 finding that no vacancy ex-
isted in the office of ‘member of the West
Virginia Board of Education, on June 30,
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1952, upon the exRiration of the five-year
term for which the respondent Brewster
had been lawfully appointed and had served
as a de jure officer, adjudicating that the
resgondent has shown that he has a lawful
right and title to the office of member of
the West Virginia Board of Education for
the term expiring on June 30, 1961, and re-
fusing the {udgm.ent of ouster prayed for
byttldwe relator, ‘this writ of error i prose-
cUted.

The proceeding was tried in the Circuit
Court of Kanawha County upon the writ-
ten stipulation of facts agreed to and en-
tered into by Arden J. Curry, Assistant At-
torney Gengral of West Vlrgmla and coun-
sel for petitioner, and F. Paul Chambers
of counsel for the respondent, Raymond
Brewster. v

[1,2] The office in controversy of mem-
ber of ‘the West Virginia Board 0f Educa-
tion was established by Code, 18-2-1, as
amended and re-enacted by Section L Arti-
cle 2, Chapter 72, Acts of the Legl_siature,
Re&ular Session, 1947, and is a public office
within the meaning and intent of Code,
53-2-4, as amended. The stlﬁulatlon_ pro-
vides, and we so hold, that such office is not
created by the Constitution of the state of
West Virginia, and that in prescribing the
terms of ~office, Bowers, duties and com-
Eensatlon of memoers of the West Virginia

oard of Education, and the manner in
which the members shall be aPpomted, the
Legislature acted pursuant to the authority
?ra,nted to it by the West Virginia Consti-
ution, Article "IV, Section 8, which pro-
vides that: “The ,l.eglslat_ure, In cases not
provided for in this Constitution, shall pre-
scribe, by general laws, the terms of office,
Fowers, duties and compensation of all pub-
ic officers and agents, and the manner in
which they shall e elected, appointed and
removed." <

Code, 18-2-1, as amended and re-enacted
by Section 1 Article 2, Chapter 72, Acts of
the Legislature, Reqular Session, 1947, es-
tablishing the State Board of Education as
a corporation to be_known and designated
as the West Virginia Board of Education,
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rovides in Section | of Article 2 of Chap-
er 72, Acts of the Legislature, Regular
Session, 1947, that:

"There shall be a state board of edu-
cation, to be known as the West Vir-
glnla board of education, which shall

e a corporation and as such may con-
tract and be contracted with, plead and
be impleaded, sue and be Sued, and have
and Use a common seal. The state
board shall consist of ten members, of
whom one shall be the state superin-
tendent of schools, ex officio, who shall
not be entitled to vote. The other nine
members shall be citizens of the state,
appointed by the governor, by and with
the advice and consent of the Senate,
for overlapping terms of ning years,
except that the original appointments
shall be for terms of one, two, three,
four, five, six, Seven, e|?ht and nine’
years, respectively. At [east one but
not more than two members. shall be
appointed from each congressional dis-r «
trict, and at least one member shall be
of the Negro race.

"The governor shall appoint all mem-
bers of the state board as soon after
the effective date hereof as is practica-
ble for respective terms of office be-
%lnnmg on the first day of July, one
housand nine hundred forty-seven.
An¥ vacancy on the board shall e filled
by the governor by appointment for the
unexpired term. “The terms of office
of Fresent, members of the state board
shall expire on the thirtieth day of
June, one thousand nine hundred forty-
seven,

“No member of the state board may
be removed from office by the governor
except for official misconduct, incom-
petence, neglect of duty, or gross im-
morality and then only” In thé manner
Prescrlbed by law for"the removal by
he governor of state elective officers.”

The stipulation states that at all times
pertinent to the decision of this case, the
respondent, Raymond Brewster, was eligi-
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ble for appointment as a_member of the
West Virginia Board of Education;  and,
as the case was presented to the circuit
court and tried on the basis of the factual
situation _portrayed by the stipulation of
counsel, it becomes necessary in the deci-
sion of this case to set forth the pertinent
facts contained in counsel's stipulation.

On July 1 1947 when the Legislature
was in recess, the Governor of this State,
Honorable Clarence W. Meadows, pursuant
to Code, 18-2-1, as amended and re-enacted
bY Section 1, Article 2, Chapter 72, Acts
of the Leglslature, Regular Session, 1947
"appointed” the  respondent, Raymond
Brewster, to the "public office” of member
of the West Virginia Board of Education
for the five-year term ending on June 30
1952 by a letter of appointment directed
b}/ the then Governor to the Secretary of
State of West Virginia, with a cop¥ thereof
to the Clerk of the State Senate. Pursuant
to this letter a commission of appointment
was issued to the respondent, in accord-
ance with Code, 6-4-3, which appointment
was accepted by the respondent, who quali-
fied by takingthe requisite oath, and re-
spondent received such office in the manner

rovided by law. The letter of Governor

eadows, dated July 1, 1947, addressed to
the Honorable William S. O'Brien, then
Secretary of State, a corgr of which was
mailed or delivered to the Clerk of the State
Senate, reads:

“As Governor of the State of West
Virginia, | have today appointed Ray-
mond Brewster of Huntington, Cabéll
County, (4th Congressional District)

a member of the West Virginia Board
of Edg%%atlon, for the term ending June

_ "Please issue commission accord-

*ingly.”

The next session of the- State Senate,
after the appointment of the respondent,
Raymond Brewster, by Governor Meadows
was legall organlzed and convened. on
January 17, 1949 as provided by the Con-
stitution of West

| irginia, Article VI,
Section IS.
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Though the term of office of Clarence
W. Meadows, as Governor of the State of
West Virginia, expired on Januar}/ IS,
1949, Governor Meadows did not at any
time durlnﬁ his term of office submit the
name of the respondent, Raymond Brew-
ster, to the State Senate "for nomination”
to the office of member of the West
Virginia Board, of Education for the five-
year term ending June 30, 1952, “unless
all or a part of the facts stipulated in
numbered paragiraph ;4) [of the stipula-
tion] had such e(];al erfect” and the ‘stip-
ulation  specifically provides that the
petitioner does not agree or admit that the
facts stipulated in “numbered paragraph
(4) of the stipulation had such legal effect,
and the respondent does not agree or admit
that it was necessary for Governor
Meadows to submit the” name of the re-
spondent to the State- Senate, in order for
the Senate to properly consider and con-
sent to the appointmént. Paragraph (4)
of the stipulation provides:

“That, as required by Section 1 of
Article 2 of Chapter 5 of the Official
Code of West Virginia, as amended,
the Secretary of State of Westlvlrgm-
ia, at all times relevant herein, kept
and preserved a public record de-
scribed by statute as ‘a journal of ex-
ecutive proceedings, and designated
by the Secretary of State as the ‘Ex-
ecutive Journal,” in which said Secre-
tary of State recorded all pertinent
data relating to appointments to office
made by the Governor and commis-
sions isSued pursuant thereto and that
said Secretary of State likewise filed,
kept and preserved as public records
all letters of apPomtment executed
{)}{ the Governor of the State of West

irginia; that pursuant to his duties
as aforesaid the Secretary of State
properly filed, kept and preserved as a

ublic ‘record the aforesaid letter of
larence W. Meadows appointing this
respondent as a member of the West
Vlrgjma_Board of Education and that
he Tikewise recorded and properly in-
dexed in the aforesaid journal a rec-

ord of said appointment and issuance
of a commission by the Governor pur-
suant thereto, which record included
all pertinent data contained in the
aforesaid letter of appointment and
the aforesaid commission.”

At the expiration of the term of his
office on January 18, 1949, the Legislature
then being in session, Governor Meadows
was succeeded as Governor of the State of
West Virginia by the Honorable Okey L.
Patteson, ‘who, at the then pendin r_e(t;u
lar session of the Legislature, submitted
to the State Senate on March 9, 1949 &
written list of names, which included the
name of the respondent, Raymond Brew-
ster, "namln%‘]' rewster to"the office of
member of the West Virginia Board of
Education for the term ending June 30,
1952, for the Fourth Congressional Dis--
trict, and requesting the favorable advice-
and consent of the Senate to make such
named appointments; and the State Sen-
ate, acting upon the list of names_sub-
mitted. by  Governor Patteson, confirmed;
the respondent, Raymond Brewster, for
the office of member of the West Virginia
Board of Education for the term ending
June 30, 1952, but the stipulation expressly-
states that the respondent does not agree
or admit that it was necessary for Gov-
ernor Patteson affirmatively to”submit the
name of the respondent to”the Senate.for
confirmation in order for the Senate prop-
erly to consider and consent to the ap-
pointment of respondent to the office of
member of the West Virginia Board of
I%gg)uzcatlon, for the term ending June 30,

The stiBuIation further states that
Governor Patteson by letter dated June
26, 1952, and directed to the Honorable
D. Pitt O'Brien, Secretary of State of
West Vlrgmla, with a copy to Honorable
J. Howard Myers, Clerk of the State Sen-
ate, during “the recess thereof, "reap-
pointed” the respondent Raymond Brew-
ster to the office of member of the West
Virginia Board of Education, effective
Jug/ 1, 1952, for the term ending June 30,
1961, a copy of which letter was filed with
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the petitioner's information in this cause
as an exhibit thereto and made a part of
the stipulation.

Thqu?h the respondent accepted the
"apBom ment” tendered to him by Govern-
or Patteson, and duly qualified as a mem-
ber of the West " Virginia Board of
Education by taking the prescribed oath

of office, and contemporaneously with the
issurance of the letter of appointment by
Governor Patteson of June 26, 1952, and
pursuant to Code, 6-4-3, a commission
was issued to the respondent, the stipula-
tion states that the respondent Brewster
does not agree or admit that his appoint-
ment was in fact and in law a nomination

of respondent by Governor Patteson for
the office in question. The stipulation;
states- that “at the time of the aforesaid ap-
pointment of Raymond' Brewster by Gov-
ernor Okey L. Patteson,- on June 26,- 1952;:
the respondent, Raymond' Brewster, ' was
lawfully serving as a member of the West’
Virginia-Board™ of Education, pursuant to
his ~ original appointment by Governor-
Clarence W mMeadows;-for the temr ‘end-
ing June 30, 1952 and that, pursuant to
the duties imposed upon the Secretary of
State by stafute, the Secretary of State
filed, kept and preserved as a public record,

Governor Patteson’s letter of June- 26

1952, appointing the respondent, Raymond
Brewster, to the office of' member of the
West Virginia Board of Education, antf-
properly recorded and indexed the same
In the “journal of executive proceedings,

known "as the ™ Executive Journal,’” a
public record”, of the appointment and
commission issued pursuant  thereto, all

of which is shown by the certificate of the
Secretary of State Tiled as an exhibit to
respondent’s answer and made a part of
the stipulation.

The stipulation further states that Gov-
ernor Patteson forwarded a copy of the
letter of appointment dated June "26, 1952,
to the Honorable J. Howard Myers, Clerk
of the State Senate, and editor of the West
Virginia Blue Book, a hook published pur-
suant to statute, stating various and com-
prehensive facts concerning the State, its
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uties of each thereof, which Clerk of the
tate Senate in a letter dated June 27, 1952,
addressed to Governor Patteson, acknowl-
edged receipt of Governor Patteson’s letter

of June 26, 1952.

The next session of the State Senate
following the appointment of the respond-
ent, Raymond Brewster, by Governor
Patteson” was Iegallkl organlzed and con-
vened on January 14, 1953 as provided b

West Virginia Constitution, Article VT,
Section 18

Though Governor Patteson’s term of
office a5 Governor of West Virginia ex-
ired on January 18, 1953, he did not, as
overnor of thé State of West Virginia,
and during his term as Governor, at any-
time take any action, other than that here-
tofore recited, with- reference to the ap-
pointment of the.respondent, or any other
erson, to the office of member of the West
|ag|n|a Board of Education for the term*
ending June 30, 1961; and the stipulation
states that the respondent does not agree-
or admit that it was necessary for Govern-
or Patteson to take further action in order
for the State Senate properly to consider
and'consent to the appointment of respond-
ent to the office in question,

On JanuarK 18, 1953, while the Legisla-
ture, which had convened on January 14,
1953, was still in session, Honorable
William C. Marland duly qualified as Gov-
ernor of West Virginia, and during the-
session of the State Senate did not nomi-
nate .the respondent, Ra}/mond Brewster,,
for the office in question_tor the remainder
of the term thereof ending June 30, 1961
but Governor Marland did on March 12,
1953, submit to the State Senate a written
list of names, which included the name of
one Homer Gebhardt, purporting to nomi-
nate Gebhardt to the office of member of
the West Virginia Board of Education for
the Fourth Congressional District for the
term ending. June 30, 1961 and the State
Senate during its next reqular session, cou-
vencd after “the action of Governor Pat-
teson in reference to the office of member
of the West Virginia Board of Education.

government, and its officials, with the
S
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for the Fourth Congressional District
took such action as is Shown by a copy of
the minutes of the State Senate's meeting
In executive session on March 14, 1953, a
copy of which is, made an exhibit to peti-
tioner’s information and made a part of
the stipulation.

The Executive Journal of the State
Senate of March 14, 1953, discloses that
Governor Marland’s letter of March 12,
1953, was laid before the President of the
Senate and read by the Clerk of the Senate,
which letter listing the names and addresses
of ninety-six “nominees” of Governor Mar-
land, together with the office to which each
had been “nominated”, included: "“For
Member of the West Virginia Board of
Education—Homer Gebhardt Huntington,
Cabell County,,(R? 4th Congressional Dis-
trict.” The minutes of the executive ses-
sion of the State Senate held on March 14,
1953, disclose that the members of the Sen-
ate present voted unanimously in the af-
firmative on the question: “Shall the fore-
gzomg nominations of the Governor, with
he exception of the nominations for West
Virginia State Board of Education and
West Virginia University Board of Govern-
ors, for the, positions and terms shown in
his communication, be confirmed?” Then
upon motion duly carried, the letter of
governor Patteson, dated June 26, 1952,
addressed to Honorable D. Pitt O'Brigen,
Secretary of State of West Virginia, notify-
mg the “Secretary of State that Governor
Patteson had "reappointed” the respondent,
Raymond Brewster, as a_member of the
West Virginia Board of Education, effec-
tive July 1, 1952, for the term ending June
30, 1961, and requesting that a commis-
sion be issued to the respondent according-
ly: and the letter of June 23, 1952, address-
ed by Governor Patteson to the Secretary
of State in reference to the reappointmerit
of A. C. Spurr of Fairmont, as' a member
of the West Vlr(l;_mla University Board of
Governors, effective July 1, 1952, for the
term ending June 30, 1961, were read to the
Senate and Spread upon the executive
records of the meeting. Acting upon these
letters, the Senate thereupon, while still
In executive session, adopted a motion that
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the communications of Governor Patteson
under date of June 26, 1952, addressed to
the Secretary of State, with respect to the
nomination 0of Raymond Brewster to the
West Virginia Bodrd of Education, a sign-
ed copy of which, the motion recites, was
delivered to Honorable J. Howard Myers,
Clerk of the Senate, and the letter of June
23, 1952 in reference to the “reappoint-
ment” of A. C Spurr as a member of the
West Virginia University Board of Govern-
ors, be treated and considered by the Senate
as the “nominations” of theé gentlemen
named, “as required by the Constitution
and statutes.” "Hie Senate then, upon mo-
tions dul)(I carried “confirmed” the nomina-
tion of the respondent for member of the
West Virginia Board of Education for
the term et out in Governor Patteson’s
communication, and confirmed “the nomina-
tion of A. C. Spurr, of Fairmont, Marion
County, for member of the West Virginia
University Board of Governors, for the
position and term set out in the communi-
cation from Governor Okey L. Patteson”
and the President of the Senate announced
that both nominations had been confirmed
by a majority of the members elected to the
Senate “having voted in the affirmative,
And, finally, So far as the actions of the
State Senate bear on the_ decision in this
case, the Senate, upon motion duly adopted
refused “to act on the nominations - of
Homer Gebhardt, of Huntington, Cabell
County, for member of the West Virginia
State “Board of Education, and Carl J.
Carter, M.D., of Fairmont. Marion Coun-
B/,, for_ member of the West Virginia
niversity Board of Governors, for the
reason that no vacancy in the offices for
which these gentlemen were nominated,
now exists.”

The stipulation further states that 'fol-
lowing_the convening of the regular ses-
sion of the State Senate on January 14,
1953, and that at all times thereafter, the
respondent, Raymond Brewster, has con-
tinued to attend all meetings held by the
West Virginia Board of Education, and at
such mee mgs and otherwise respondent
has continueg to assume, Use, exercise, en-
joy and perform the franchise and office,
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together with the functions, duties and
owers thereof, of member of the West
irginia Board of Education for the term
of office endlnﬁ on June 30, 1961, and that
in particular the board on February 5 and
6, 1953, duly held a meeting at itS offices
in the Staté De_Partment of Education at
the State Caﬁq ol in Charleston, West
Virginia, at which respondent was present
aqd did assume, use, exercise, enjoy and
perform the franchise and office, og%ether
with the functions,'duties and powers there-
of as a member of the board from the
Fourth. Congressional District for the term
begmnmg July 1, 1952, and ending. June 30,
1961, and.more particularly the respond-
ent In the same way participated in like
meetings held at the State Capitol in
Charleston on March 25 and 26, 1953, but
the ..stipulation . states, that the petitioner
does not agree-or. admit that respondent
was legally- exercising the power of. the
office in (%uestlon,, or was actingin,, the
capacity of a de fure officer.

Further the- -stipulation states- that
respondent still does hold the public office
in rjuestlon for the term thereof endm%
on June 30, 1961 but petitioner does no
a?ree or admit that respondent holds the
office in question in the capacity of a de
jure officer.

The stiﬁulation states that a certified
copy of the letter- dated March 12, 1953,

from Governor Marland to the State Sen- (25)

ate, appointing Homer Gebhardt to the
office ‘of member of the West Virginia
Board of Education for the Fourth Con-
?,ress_lonal District, filed with the informal
lon_in this proceedln? as an exhibit there-
to, is made a part of the stipulation, but
that the respondent does not agree or ad-
mit that the letter constitutes a nomination
or had any legal effect.

Further, the stipulation states in Section
(24) thereof that neither Governor Patte-
son nor Governor Marland took any action
to revoke the aEpomtment of the respond-
ent, Raymond Brewster, as a member of
the Board of Education for the term begln-
ning July 1, 1952, and ending June 30, 1961,
unléss the action of Governor Marland in
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submitting to the State Senate “the afore-
said nomination” of Homer Gebhardt to
the office in question had such legal effect;
and further it is stated in the Stipulation
that the petitioner does not agree or admit
that it was necessary for Governor Patte-
son or Governor Marland to take any ac-
tion to revoke the ap?omtment of the
res?ondent. _The stipulation further states
that the petitioner denies the relevancy of
%_he paragraph numbered (24) in the stipula-
ion,

The stipulation states in the paragraﬂh
numbered &25) that after the action of the
State Senate- on March- 14) 1953, in con-
firming the appointment of the respondent,
Raymond. Brewster, to the office In ques-
tion, and in refusing to act upon the nomina-
tion of Homer Gebhardt' to such office,
Governor Marland has mot attempted to
make any other or further nomination- or
g}}po,m_tment for membership on the West

irginia Board of Educat* to take the
place of the respondent, Raymond Brew-
ster, as a member of the board: but- the
stipulation states that the petitioner does
not agree or admit that it was necessary
for Governor Marland to make any further
nomination or appointment of any person
to take the place of the respondent, Ray-
mond Brewster, as a member of the board
of education, and_further the stipulation
states that the petitioner specifically denies
tg% relevancy of the paragraph numbered

It is further stipulated that it has been
the common practice of the Governors of
this State to submit to the Senate next in
session, a written list of the names of the
a?pomtees of the Governors during recesses
of the Senate, with a request for the favor-
able advice and consent of the Senate on
such  appointments,

Section 1, Article 2, Chapter 72, Acts of
the Legislature, Regular Session, 1947,
amending and re-enacting Code, 1524,
creating a state board of education to_be
known as the West Virginia Board of Ed-
ucation, providing how it shall be constitut-
ed, the terms of office of the members
thereof, the filling of vacancies on the
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board, the removal of members of the
board, and the qualification of members
thereof by the taking of the prescribed oath,
is controlling in the decision of this case;
and was enacted by the Legislature, pursu-
ant to the plain and plenary provisions of
West Virginia Constitution, Article 1V,
Section S, which provides: "The Legisla-
ture, in cases not provided for in this Con-
stitution, shall prescribe, by general laws,
the terms of office, Bo,wers_ duties and com-
pensation of all public officers and agients,
and the manner in which they shall be
elected, appointed and removed.

£3,4] In_Eskew v. Buckhannon Bank,
115 W:Va, 579, 587, 177 S.E. 433, 437, this
Court a?plled the rule applicable in the in-
terP_retallon of ever){ State Constitution, as
dls_mgmshed from the Constitution of the
United States, that the.Constitution of a
state “is not a grant of powers to the Leg-
islature, and the Le%lslature Is-suprcme un-
less restricted by the Constitution.” To
the effect that the'State Legislature is the
supreme law-making body within the State,
and, as such, may enact any law not pro-
hibited by the Sfate or Federal Constitu-
tions, see Harbert v. Harrison County
Court, 129 W.Va. 54, 39 S.E 177, State
V. Huber, 129 W.Va. 198 40 S.E.2d 11,
168 A.L.R. 808, and generally 4 M. J., Con-
stitutional Law, Section 61,"and the mang
cases cited under notes 17, 18 19 and 2
thereof. See in particular the cases of

State ex rel. Thompson v, Morton and State
ngrgclj. 7Dgolnohoe V. Hutchinson, W.Va., 84

or person who may appoint, as well as the
formality with which it should be done.”

[621 For the reason that Section 1, Arti-
cle 2, Chapter 72, Acts of the Legislature,
Regular Session, 1947, amending and re-
enacting Code, 18-2-1, in clear Iangguage,
which Is mandatory in its express terms,
provides that the members of the West Vir-
ginia Board of Education, other than the
State superintendent of schools, "* * *
shall b * * * appointed by the gov-
ernor, by and with the advice and congent
of the Senate," initially it is important to
note that West Virginia Constitution, Arti-
cle VII, Section S, Which inter alia, provides
that "The Governor shall nominate, and by
and with the advice and consent of the
Senate, * * * appointall officers whose
offices are established by this Constitution,
or shall be created by faw, and whose ap-
pointment or election is not otherwise pro-
vided for, * * *" (italics supplied),
has no application in the decision of this
Case.

By virtue of the. italicized words con-
tained in West Virginia Constitution, Arti-
cle VII, Section 8 “excluding from the op-
eration of this section those officers "whose
appointment or election is_not otherwise
provided forf' this Court is at liberty to
apply in the decision of this case the”un-
ambiguous and mandatory ;Jrowsmns of
Section 1, Article 2, Chapter 72, Acts of the
Legislature, Regular Session, 1947, amend-
ing and re-enacting Code, 18-2-1, which
statute was enacted under the broad provi-
sions of West Virginia Constitution, Arti-

In the year following the adoptiorcle [V, Section 8, Vesting in and reservin

5
of ,t;we_ present Constitution of” West Vir-
glnla in 1872, which contained Article 1V,
ection 8, this Court held in point 3 of the
?éllabus of Bridges v. Shallcross, 6 W.Va.

2, that; "Prescribing the ‘manner' in
which public officers shall be elected and
removed, as expressed in the Sth section of
art. 4 of the constitution of the State o
West Virginia, when read and considered
in connection with article 7, secs. 1and 8,
and sec. 40 of article 6 and other sections
of the _sanee2 dcor)stltutlon, includes the agent

Si § E20is

f tution, Article VII, Section

to the Legislature, in cases not prowdeg
for in the Constitution, the Fower to “pre-
scribe, by ?_eneral laws, the terms of office,
Fowers, duties and compensation of all pub-
ic officers and agents, and the manner in
which they shall e elected, appointed and
removed." Unlike West Vlrgmla .Consti-

, Which em-
powers the governor to nominate, and b
and with the advice and consent of the Seri-
ate appoint, certain officers designated
therein, the statute under consideration and
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cont[ollmﬁ1 in the decision of this case
Prowd,es at the governor shall “{a})pom,t"
he nine members of the West Virginia
Board of Education, other than the State
superintendent of schools, by and with the
advice and consent of the Senate.

[7] 1t should also be observed that th

issuance of a commission to the respond-
ent, Raymond Brewster, as a member of the
West Virginia Board of Education for the
Fourth Congressional District for the term
ending June 30, 1952, pursuant to the letter
addressed to the Secretary of State by Clar-
ence W, Meadows, then” Governor of this
State, dated July 1, 1947, is of no moment
in the decision ‘of this case. Marbury v.
Madison, Secretary of the United States
| Cranch 137, 2 LEd.' 60. At the time of
respondent’s appointment to the board-of
education, pursuant to Governor Meadows'
letter, the Legislature was not in session.
When the Legislature convened at its next
regular session on January 12, 1949, as pro-
vided by West Virginia Constitution, Arti-
cle VI, Section 18"the Senate took no ac-
F(%P with reference to Governor Meadows'
etter.

Governor MeadowsZterm as Governor of
this State having expired on January 18,
1949, without the Senate having taken any
action on the letter of July 1 1947, Hon-
orable Okey L. Patteson, “who succeeded
Governor Meadows as Governor of the
State, on March 9' 1949, submitted to the
State Senate a list of names, which includ-
ed the name of the respondent for member
of the West Virginia Board of Education
for the Fourth Congressional District for
the term ending June 30, 1952, and re-
quested the favorable advice and consent
of the Senate to appoint the named persons,
The Senate, acting upon the list submitted
by Governor Patteson, having confirmed the
respondent for the office of member of the
board of education for the term ending
June 30, 1952, the respondent, no matter
what_his status was prior to the time that
the State Senate acted on Governor Patte-
son's list of appointments, was a de jure
member of the West Virginia Board of Ed-
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ucation for the term of office which expired
or June 30, 1952,

This brings us directly to the question
whether the expiration of the term of Ray-
mond Brewster as a de jure member of
the West Virginia Board of Education on
June 30, 1952 created a vacancy during the
Crecess of the State Senate. If the expira-
tion of Brewster’s term as a de jure member
of the board of education on June 30, 1952,
created a vacancy, we would have the ques-
tion before us ‘whether the provision of
Section 1 Article 2 Chapter 72, Acts of
the Legislature, 1947, amending and re-
enacting Code, 18-2-1, providing: “Any
vacancy on the board shall be filled by the
?overnpr by appointment for the unexpircd
erm", is unconstitutional, in that it does-not
re_(%m_re, as provided by West Virginia Con-
stitution, Article VII, Section' 9, that “In
case of a vacancy, during the recess of the
Senate, in any office which is not elective,
the Governor ‘shall, by appointment, fill such
vacancy, until the next'meeting of the Sen-
ate; when he- shall make a nomination for
such office, and the person so nommated{L
when confirmed by the Semate, * *
shall hold his office during the remainder
of the term, and until his successor shall
be appointed and qualified.”

At this point it is to be noted that West
Virginia_Constitution, Article VII, Section
9, providing for the filling of a vacancy in
a nonelective office during the recess of the
Senate, and thereafter for nomination by
the governor and confirmation_ by the Sen-
ate, does not contain the qualifying provi-
sion contained in West Virginia Constitu-
tion, Article VII, Section 8, that “* * *
and whose appointment or election is not
otherwise provided for; * * *”

[8] = We, however, are of opinion that
the expiration of respondent’s term of office
on June 30, 1952, as a de jure member o
the West Virginia Board of Education. did
not create a vacancy within the meaning of
either West Virgiriia_Constitution, Article
VII, Section 9, of Section L Article 2, Chap-
ter 72, Acts of the Legislature, Reqular Ses-
sion, 1947, amending-and re-enacting Code,
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IS2-1. We are well aware, however, that
the decisions of the Courts in other juris-
dictions on the question whether the ex-
piration of the term of a de jure officer
constitutes a vacancy are variant. For the
many divergent decisions in other jurisdic-
tions, see generally 43 Words and Phrases
dealing with the expiration of a term of
Publlc office, pag%es 16, 618 and 619, and
the Cum. Pocketpart of Voiume 43. See
in particular the case of People ex rel.
Ryder v. Mizner, 7 Cal. 519, which is ex-
actly in point with the case at bar on the
question whether the expiration of respond-
ent's de jure term of office on June
30, 1952, created a vacancy, in which case
the Supreme Court of California, in consid-
erm? a_provision of the Constitution of
California similar to the provision empow-
ering the Governor of this State to appoint
members of the West 'Virginia Board of
Education-, contained in Section 1 Article'
2, Chapter 72, Acts of the Legislature, Reg-
ular Session, 1947 held that where the ap-
pointment of an office is vested by the Con-
stitution of California in the govérnor, with
the advice and consent of the Senate, and
at the expiration of the term of an incum-
bent during a recess of the Legilslature the
governor appoints a successor o the office,
@* « * ‘there was no vacancy within
the true intent and meaning of the Con-
stitution, * * and the-appointment
vested in the appointee a right to hold the
office for the full term thereof, subject to
be defeated by the nonconcurrence of the
Senate.  See generally 67 C.J.S., Officers,
§ 50, in which the rule is_stated that:
“The law abhors vacancies in public, of-
fices, and courts generally indulge In a
strong presumption against a legislative
intent to create, by Statute, a condition
which may result in an executive or ad-
ministrative office becoming, for any period
of time, wholly vacant and unoccu_Eled by
?_ne lawfully authorized to exercise its func-
Ions.”

The question as. to what constitutes a
v,acan%y in a_public office has been con-
sidered” by this Court. In point 3, erro-
neously designated in the Official Reports

as point 2, of the svilabus of Kline v.
Mc ereY, 57 W.Va. 29, 49 S.E. S%, this
Court held that incumbency of an office by
holding over does not preclide the existence
of a vacancy as the basis for the exercise
of the appointive power under Section 5,
Chagter_ 5, of the West Virginia_Code
1899; in State v. Scott, 36 W.Va, 704, 1o
S.E. 405, this Court held-that the word
“vacancy”, when used in a statute, does
not necessaril presupﬁose_ a former in-
cumbent of office, hut that it describes also
the condition of an office newly created,
and never filled by any previous incumbent,
as was so in the ‘case of Bridges v. Shall-
cross, supra; and in point 1 of the syllabus
of State ex rel. Jones v. Ingram, Recorder
of the Town of Cedar Grove, 135 WtVa.
548, 63 S.E.2d 828, this Court held that
there is no vacancy where there is an in-
cumbent legally authorized to discharge
the duties of his office. The holdings In
these cases by this Court are nof ap-
plicable to the case at bar, because this
case concerns the specific question whether
the expiration_of the term of a member of
the West Virginia Board of Education, dur-
ing the recess of the Senate, constitutes- a
"vacancy" within the meaning of Section
1, Article 2, Chapter 72, Acts of the Legis-
|ature, Regzular ession, 1947, s0 as to bring
into operation the provisions of West Vir-
ginia Constitution, Article VII, Section 9.

As heretofore stated, West Virginia Con-
stitution, Article IV, Section 8, vested in
the Legislature full and pIenar8/ power, in
cases not provided for by the Constitution
to_prescribe by general Taws, the terms of
office, Fowers, duties and compensation of
all public officers and agents and “the man-
ner in which they shall be elected, appointed
and removed”: " and Constitution, Article
VII, Section 8 provides that the governor
shall “nominate”, and, by and with the ad-
vice and consent of the Senate, “‘appoint”
the officers, whose offices are established by
the Constitution or shall be created hy law,
and “whose appointment or election Is not
otherwise provided for; * * B_y
the very provisions of the Constitution it-
self we are at liberty to apply the express
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[ZJrovisions of Section 1, Article 2, Chapter
2, Acts of the Legislature, 1947, amending
and re-enacting Code, 15-2-1.

Section 1 of the statute inferentially ex-
presses the legislative fiat that a vacancy
dots not occur in the office of member of
the board by virtue of the expiration of
the terra of a de jure member. By the
express ,Ian%uage of ‘Section 1 of the statute
the Legislature expressed the intent tl t
the word "vacancy”, as used in the statute,
means the result of a fortuitous event oc-
curring during the unexpired term of an
office. ~ It follows that upon the expiration
of Raymond Brewster's terra as a de jure
member of the West Virginia Board of Ed-
ucation on June 30, 1952, no vacancy occur-
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vides for the convening of extraordinary
sessions of the Legislature. Section 22 pro-
vides: “All sessions, of the Legislature
other than extraordinary sessions, shall
continue for a period of sixty daYs from the
date of beginning. But all fegular sessions
may be extended by the concurrence of
two-thirds of the mémbers elected to each
house.” Section 22, which 0r|g|naII}/ read:
“No session of the Legislature, after the
first, shall continue longer than forty-five
Jays, without the concurrence of two-thirds
of the members elected to each House", was
amended to its present form under Senate
Joint Resolution No. 3, page 498, Acts of
the Legislature, 1919, by ‘an amendment
adopted on February 12 1919, and ratified
at the general election held in November,

red. 1t also follows that Governor Patteson 1920

was at liberty under the provisions of the
statute itself’ to make an appointment for.
the term begmnmg July- 1,°1952, and end-
|n% on June 30,; 1861 "This he did by his
letter of June 26, 1952r addressed-to Hon-
orable D. Pitt O'Brien, Secretary of State,
with a copy thereof directed to-the Clerk
of the Stafe Senate, Stating that he “had
reappointed” the respondent, Raymond
Brewster, to the office of member 0f. the
West Virginia Board'of Education foe the
term beginning July 1, 1952, and ending
June 30, 191,

[10] . The Leplslature, in the enactment
of ‘Section 1, Article 2, Chapter 72, Acts of
the Legislature, Regular Session, 1947,
amending and re-enacting;Code, 18-2-1, as.
in the case of all legislative enactments, was
Wesume,d to_ know the -provisions_of the
est Virginia Constitution. In point 5 of
the syllabus of Webb v. Ritter, 60 W.Va.
193, 54 S.E. 481, this Court held: "In con-
struing  statutes, courts must. presume
knowledge on the part of the _Legilslature of
the provisions of the organic Taw of the
state, relating to. the subject-matter thereof,

That the Legislature intended by thes well as of the principles of the common

9 . |
enaclment of Section 1, Article 2, Chagter
12, Acts of the Legislature, Regular Ses-
sion, 1947, amending and re-enacting Code,
18-2-1, to vest in the fgovernor the power to
appoint a member of the board of educa-
tion during the recess of the Senate, when-
ever the term of a de jure member expires,
aPpears_ clearly from the provisions of the
statute itself, read in connection with West
Virginia Constitution, Article VI, Sections
18,19, and 22. Section 18 of the Constitu-
tion provides: “* * * The first session
of the Legislature, after the adoption of this
Constitution, shall commence on the third
Tuesday of November, 1872; and the req-
ular biennial session of the Legislature shall
commence on the second Wednesday of
January, 1875, and every two years there-
after, on the same day.” Section 19 pro-

law, and will, not impute_to that body any
intention to obstruct or impede the opera-
tion of constitutional provisions, or to in-
novate upon the settled policy of the faw.”

Surely the Legislature did not intend by
the enactment of the statute creating the
West Virginia Board of Education to cre-
gte gn hiatus in the membership of that

oard.

It is important to note that Section 1 of
the statute provides that the nine members
of the West Virginia Board of Education
other than the” state superintendent of
schools, an ex officio member who shall not
be entitled to vote, shall be "appointed by
the governor, by and with the advice and
consént of the Sénate, for overlapping terms
* % * except that the original appoint-
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ments shall be for terms of one, two, three,
four, five, six, seven,_eight and nine years,
respectively”; that "The governor shall ap-
point all members of the state board as
soon after the effective date hereof as is
Bractlcable for respective terms of office
eginning on the first day of July, one
thousand™ ning hundred forty-seven™; and
that “The terms of office of present mem-
bers of the state hoard shall expire on the
thirtieth day of June, one thousand nine
hundred forty-seven.”

As the Legislature is presumed to know
the provisions of West Virginia Constitu-
tion, Article VI, Sections 18, 19 and 22,
which govern the sessions of the Legisla-
ture. the express wording of the .tatute
shows that the Legislature Intended that the
Governor of the “State would be required,
under Section 1 of the statute, in many in-
stances to make interim appointments, when
the terms of the members of the board of
education expire, that is, except on the rare
occasions when there is an extraordinary
session of the Leé]lslatur_e or when the reg-
ular session, under Article VI, Section 22
of the Constitution, has been extended b
the concurrence of two-thirds of the mem-
bers elected to each House.

Unlike the Constitution of the United
States, Article 1I, Section 2, which pro-
vides that the President of the United
States “shall nominate, and by and with the
Advice and Consent of the Sénate, shall ap-
point_ Ambassadors, other public Ministers
and Consuls, Judges of the supreme Court,
and all other Officers of the United States,
whose Appointments are not herein other-
Wwise Rrowded for, and which shall be es-
tablished by Law; * * which the
Supreme Court of the United States had
under consideration in the famous case,
decided early by that Court, of Marbury
v, Madison, ‘supra; and unlike West Vir-
ginia Constitution, Article VII, Section 8,
which provides for the nomination by the
governor of certain officers, and West Vir-
ginia Constitution, Article VII, Section 9,
which provides for the filling of a vacancy
in a non-elective office during the recess
of the Senate, the statute perfinent to the
decision of this case, Section 1, Article 2,

V' Section 1, Article 2, Chapter

Chagter,?Z, Acts of the Leﬁlslature, Re?u-
lar Session, 1947, vests in the Governor the
power, at the expiration of the term of a
de jure member of the West Virginia Board
of Education to “appoint”, as distinguished
from "nominate”, a qualified person as a
mertnber of the West Virginia Board of Ed-
ucation,

{11 Therefore, when, as the respond-
ent Raymond Brewster's term as a de jure

member of the board, which was to expire
on June 30, 1952, was, nearing its close,
Governor Patteson by his letter of June 26,
1952, addressed to the Secretary of State,
a copy of which was delivered to the Clerk-
of thé Senate, “reappointed” the respondent
to the board for the ensumg_ term, begin-
nmi; July 1 1952, and en mqq_June 30,
1961, he thereby exhausted all ‘his powers
under the statute, and created Brewster a
de jure member of the West Virginia Board
of Education for the ensuing term, with
all the powers and emoluments of a mem-
ber of the board of education, which were
and would be invested in him until- the
State Senate acted thereon, as 9rowded b

_ 2, Acts 0

the Legislature, Regular Session, 1947,
That Governor Patteson addressed his let-
ter of June 26, 1952, to the Secretary of
State, which directed that a commission be
issued to the respondent, Raymond Brew-
ster, accordingly, and sent a copy of that
letter to the Clérk of the Senate, 1S, in our
opinion, of no moment in the decision of
this case. The letter to the Secretary of
State only evidences the fact that Governor
Patteson “did, in fact, appoint the respond-
ent, Raymond Brewster, to the West Vir-
?lma Board of Education for the ensuing
erm, subject to confirmation of the ap-
Pomtment by the Senate, pursuar” to Sec-
ion 1 If, however, the Senate had not act-
ed. favorabl}/ on Governor Patteson’s ap-
pointment of respondent to the board of ed-
ucation, the governor would have been at
liberty to appoint another person. See
State ex rel. Downey v. Sims, 125 W.Va.
627, 26 S.E.2d 161, in which this Court held
unconstitutionai Chapter 52, Acts of the
Legislature, 1943, which provides that "No
person whose nomination for office has been
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rejected by the senate shall be again nom-
inated tor the same office during the ses-
sion in which his nomination was so re-
jected, unless at the request of the senate,
nor_shall he be appointed to the same office
during the recess of the senate, nor shall
he be appointed, during_the recess of the

senate in which his nomination was_reject- h

ed,. to any other office the nomination” for
which must be submitted to the senate for
confirmation.”

Section 1 Article 2, Chapter 72, Acts of
the Legislature, Regular Session, 1947, in
clear language vests in the governor the
power to make the appointment for the term
succeeding .the term held, by the resgondent
which would expie n June .30, 1052, and
the Legislature by tf |
Section \"by arid withfthe advice and con-

sent of the "Senate” intended that an ap-.

Pomtment made during, a Ie?_lslatl\/e n-
erim should be subject'to confirmationtby
the Senate when convened. Both of these
events occurred in.the,case of respondent,
and he, therefore, became hy- the action
of Governor Patteson in the Tirst instance
during the legislative interim, and by the
confirmation of the Senate, a de jure mem-

ber of the board of education for the term

expiring on June 30, 1961. The requjre-,

ments 0f Section 1 of the statute having,
been complied with in both particulars,, i
matters not how the Senate became In-
formed of Governor Patteson’s action in ap-
pointing the respondent.

12
tlv[ely] appointed respondent a member of
che board of education for the term in ques-
tion, subject to confirmation by the Senate
the fact that Governor Patteson’s term of
office expired on January 18, 1953, and his
successor as_governor, Honorable William
C. Marland, in submitting to the State Sen-
ate the names of his aéJomtee_s by his
message of March 12 1953, substituted the
name of Homer Gebhardt for that of the
respondent, did not void the appointment of
respondent by Governor Patteson_during
the' legislative interim.  Governor Patteson
having created by his appointment the re-
spondent a de jure member of the West Vir-
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ginia Board of Education for the term be-
qmmng July 1, 1952, and ending June 30,
961, subject to confirmation by the Senate,
neither hé nor his successor, Gavernor Mar-
land, could, without rehectlon of respond-
ent's appointment by the Senate, remove
respondent from the ‘de jure office which he
eld without compliance with Section 1
of the statute, which provides that: "No
member of the state board may be removed
from office by the governor except for of-
ficial misconduct, incompetence, neglect of
duty, or gross immorality and then only in
the” manner prescribed by law for the” re-
]Enoval by the governor of state elective of-
icers.

Imbedded in our organic law is the postu-
|ate that the executive power is a continu-
ing power, not broken by succession, and
serves to preserve the stability and. mte?nty
of constitutional government.. Barreft V.
Duff, 114-Kan. 220, 217 P. 918.

_In Barrett v. Duff' supra; involving orig-"
inal proceedings in quo warranto t0 deter-
mine the titleS to- the offices of state in-
spector of oils, judge of the court of in-
dustrial relations, and member of the pub-
lic utilities commission, the Supreme Court
of Kansas, inter alia, had "under con-
sideration Section 1 Chapter 29 of the
Laws of 1920 of Kansas, which-created a
tribunal, to be known as the court of indus-
trial relations, which was to be composed
of three judges,- who were to be appoint-
ed by the governor, by and with the advice
and consent of the Senate. The Court held

Governor Patteson having effecthat the appointment of the defendant Duff,

who was duI%{ qualified and entered upon
his official dufies as a judge of the court of
industrial relations, could not be revoked
or annulled by a governor succeeding the
governor who made the appointment, not-
wgthstandlngz the [atter governor had sub-
stituted another for the appointee Duff to
the Kansas Senate before the Senate had
acted on Duff’s appointment; and that the
confirmation by the Senate of Duff's ap-
P_omtment served to vest him with the of-
ice in question_for the term for which he
had been appointtd. So this case is_in
point with the instant case. The holding
of the Supreme Court of Kansas in the
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Duff case is aptly stated in points ]t3, 4
and 6 of the syilabus prepared by the Court,
which read:

“L The executive power of the
Governor is a continuing power, nev-
er ending, and not broken by succes-
sion.

* * * * *

“3. Where the power of the Gov-
ernor has been exercised by the ap-
Fomtment to an office, and the appoin- .
ee has qualified and been vested with
the powers and prerogatives of the
office, neither the Governor nor his
successor has any further control over
the appomtment unless and until the
gppom ee has been rejected by the
enate.

~“4. Where the term of. an office,
Is fixed by statute, the power of remov-
al does not exist in the executive ex-
cept so far as provided by statute.
* * *

* *

I*e
"6 When the appointee to an of-
fice, the tenure of which is declared
by law, is commissioned by the Gov-
ernor and vested with the “power and
Ererogatlves of the office, neither that
overnor nor. his successor can re-
voke the appointment.”

Consonant with the holding of the- Su-
preme Court of Kansas, the Courr of Ap-
eals of Kentucky held in the case of Mc-
hesney v. Sampson, Governor, 232 Ky.
395, 23°S.W.2d 534, 586, that one appointed
by the governor as a member of the state
text book commission for a definite term of
years, Who has accepted the appointment,-
ualified and entered into the exercise of
the functions of the office, cannot summari-
ly and without cause be removed from of-
rice, where the statute, Section 3750 of the
Kentucky otatutes provides: “‘No person
appointed to an office by the governor, by
and with the advice and consent of the seri-
ate, shall be removed therefrom by the gov-
ernor, during_the term for which, he was
appointed, uniess for failure to discharge,
or neglect in the performance of the du-
ties of his office * * *'  notwith-

standing the consent of the Senate of Ken-
tucky to the appointment required b}( stat-
ute had not been obtained. ~ In that case
the Court held that under the provision of
the Constitution of Kentucky, Kentucky
Constitution Section 91, requifing the Sec-
retary of State of Kentucky to keep a reg-
ister of the official acts of the governor, an
appointment of an officer by the governor
IS not required to be communicated to the
Senate; but the Senate must take notice
of the contents of the register, and at its
next session under the mandatory provi-
sion of Ky.St. Section 3750, act’ on ap-
pointments;

In the case of People ex rel. Ryder-v.
Mizner, supra, in which the. Supreme Court
of California held inter alia that a. gov-
ernor, who has made an interim 'apBomtr
ment at the expiration of an incumbent's
term of office during a recess of the Legisr
lature, has exhausted the full power of ap-
Pomtment-,yested in him by the Constitu-
ion of California, subject: fo the action of
the Senate thereon >

The rationale of the- rule governing- the
removability of officers appointed by the
executive applied in the cases of Barrett-vt
Duff, supra; McChesneY v. Sampson, Gov-
ernor, supra, and People ex rel, Ryder v.
Mizner, supra, is stated by Chief "Justice
Marshall in the case of Marbury vt Madi-
son, supra, as follows:- “Where an officer is
removable at the will of the executive, the
circumstance which completes his appoint-
ment is of no concern; because the act is
at any time revocable; and the commis-
sion may be arrested, If still in the office.
But when the officer is not removable at the
will of the executive, the appointment is not
revocable, and cannot be annulled. It has
conferred legal rights which cannot be- re-
sumed. The" discretion of the executive is
to be exercised until the appointment has
been made. But having once made the ap-
pointment, his power over the office is ter-
minated in all cases, where by law, the of-
ficer is not_removahle by him.” The right to
the office is then in the person appointed,
and he has the absolute, unconditional pow-
er of accepting or rejectm_% it" But as the
Supreme Court of the United States in the
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Marbury case had under consideration
United ™at-I-g-rrtncn'tnfinn, .Article H,-Sec-
tion 2, which provides that: “* * * he
[the F‘readentﬁ) shall nominate, and by and
with the Advice and Consent of the Sénate,
shall appoint [certain enumerated officers]
and all other Officers of the United States,
whose Appointments are not herein other-
wise provided for, and which shall be es-
tablished by Law; * * «”  the quoted
statement of the Court, though highly Ber-
suasive in the decision of the case at bar,
does not bear on the precise question in the
case at bar, and was not necessary to the
decision in the Marbury case.

_That the State Senate at the regular ses-
sion of the Legislature, which was organ-
ized and convened on January 141 1953
acted on Governor'Patteson’s appointment
of the respondent for the term-as member
of the West'Virginia Board of Education
ending on_June 30, 1961, appears clearly
from ‘the Executive Journal of'the Senate
of March 14; 1953, It would be redundant
and is unnecessary for this Court to recite
in detail the happenings at that- executive
session of the State Senate. It suffices to
say that the Executive Journal of the State
Senate for that day discloses that the mes-
sage of Governor Marland, dated March 12
1953, listing the names and addresses of
ninety-six “nominees”, together with the
office”to which each had been "nominated”,
including “For Member of the West Vir-
Hmla Board of Education—Homer Geb-
ardt, Huntington, Cabell County, (R) 4th
Conﬁresswnal District"; that the members
of the Senate present voted unanimously in
the affirmative on the question whether the
appointments made by Governor Marland,
with the exception of the “nominations” for
West Virginia Board of Education and
West Virginia University Board of Gov-
ernors for'the positions and terms contained
in Governor Marland’s messag%e, be con-
firmed: and that Governor Patteson’s let-
ter, dated June 26, 1952, addressed to the
Se.cretar%/ of State, purporting to "reap-
point" the respondent, Raymond Brewster
as a member of the West Virginia Board
of Education for the term beginning July
1 1952, and ending June 30, 1961, and re-
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questing that a commission be issued to the
respondent accordingly, was likewise read
to the Senate. The Senate thereupon
adopted a motion that the letter be treated
and considered by the Senate as a “nomina-
tion” by the Senate of the respondent as a
membej of the West Virginia Board of
Education for the term in question; that
upon motion the Senate confirmed the nom-
ination of the respondent as member of the
board for that tefm; and that the Senate,
upon motion duly adopted, refused to act on
the- nomination” of Homer Gebhardt for
member of the West Virginia Board of
Education, submitted by Governor Mar-
land, as well as the nomination of Carl J,
Carter, M. D., of Fairmont, for member of
the West' Virginia University Board of
Governors, "for the reason that no vacancy
in the offices for which these gentlemen
were appointed now exists.”

£

13[]) _As respondent, Raymond Brew-
ster, Dy-virtue of his initial-appointment to
the. hoard {)f education for the tepn ending
June 30, 1961, together with the commis-
sion .issued to him for that office, became a
de jure and legally constituted member of
the board for the term in question, it fol-
lows  that Governor Marland’s attempt to
appoint Homer Gebhardt as a member of
the West Virginia Board of Education in
lieu of the appointment made by Governor
Patteson wns ineffective, and did not serve
to remove- the respondent from the de jure
office to which he had been legally appoint-
ed by Governor Patteson, by ‘and with the
advice and consent of the Senate, for the
full term ending June 30, 1961, because in
no uncertain terms Section L Article 2,
Chapter 72, Acts of the Legislature, Re?-
ular Session, 1947, amending and re-enact-
ing Code, 18-2-1, Browdes at “No mem-
ber of the state board may be removed
from office by the governor ‘except for of-
ficial misconduct, incompetence, neglect of
duty, or gross immorality and then only in
the” manner prescribed Dy law for the re-
?joval by the governor of state elective of-
icers.”

The manner prescribed by law for the re-
moval by the governor of Such elective of-
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fleers is fully embraced in Code, 6-6-5,
which provides for the removal by the gov-
ernor of any state officer holding an _ elec-
tive office; and Code, 6-6-6, provides in de-
tail the procedure for such removal and for
an appeal to_ this Court, or to a Judge there-
of in vacation, by any person feeling ag-
grieved by his removal from office by the
governor.” Code, 6-6-6, Browdes that an
elective officer sought to be removed from
office shall be removed by the governor
only after a hearing bearing on the charges
for” removal, if such is required by the oir.
fleer a%amst whom charges may have been
btrough or by the governor at’his own in-
stance.

The requirement of Code, 6-6-6, that the
charges against an elective state officer, in
order to ground removal, “shall be reduced
to writing” is mandatory, and should be suf-
ficiently explicit to furnish the- defendant
with notice of the nature of the charges so
as to enable him to, contest the wrongful
act_or_acts with which he is charged.” 15
M.T., Public Officers, Section 37; Moore v,
Strickling, 46 W.Va. 515, 33 S.E. 274, 50
L.R.A. 219, To the effect that the provi-
sions of Section 7, Chapter 7, West Vir-
glma Code, 1913, now enlarged in Code,
-6-8, s0 as to embrace the procedure for
the removal of county, district and munici-
pal officers, that the charges against public
officers sought to be removed “shall be re-
duced to writing and entered of record b
the court,” _[[Co e, 6-6-7] must be literally
complied with as a prerequisite to valid
process against the officer sought to e re-;
moved {
14 SS S.E, 456, For an exhaustive anno-
tation bearing on the questions of legisla-
tive power and executive power to remoye a
public officer without notice and hearln%l
see State cx rel. Nagle v. Sullivan, 98 Montil
42s. 40 P,2d 995, 99°A.L.R. 321, annotation,
pages J36-105, inclusive,

The provision of Section 1, Article 2,
Chapter 72. Acts of the Legislature, Regu-
lar Session. 1947, providing for, spemfymc};
and limiting the grounds for the removal o
a member of the West Virginia Board of
Education, and the manner for such re-

Sts.E.2d—16A

sée Dawson V. Phillips, 78 W.Va.1

moval by the governor is grounded upon
a salutary public policy, and evidences a
legislative intent that, the West Virginia
Board of Education, inasmuch as it. I an
|ntegsral part of the free school system of
this State, should be composed of members,
who, as far as possible, are free from
political pressure.

[14I] The clause providing for the re-
moval of members of ‘the WeSt Virginia
Board of Education by the governor, con-
tained in the statute, IS an *-nactment deal-
ing generally with the removal of the mem-
bers of the West Virginia Board of Educa-
tion, and is not a special act, interdicted by
the provisions of ‘West Virginia Consti-
tution, Article VI, Section 39. Moreover,
as_the grounds specified in the statute are
fairly contained in the several classes of
grounds for removal of officers appointed
y the governor, contained in West' Vir-
Inia Constitution, Article VII, Section 10,
e clause is, for that further reason,, not
unconstitutional. Dawson v, Phillips!” su-
Pra. For a full discussion of the power of
he Legislature, to provide for the removal
of officers appointed by the governor, sec
the opinion of this Court in State ex rel
Thompson v. Morton, and State ex rel.
Donohoe v. Hutchinson, supra, in which
the Court held constitutional, Code, 6-6-4,
which provides: “Any person who has
been, or may hereafter be appointed by the

Y governor to any office or position of “trust

under the laws™ ok this State, whether his
tenure of office is fixed by law or not,
may be removed by the governor at his
will and pleasure. “In removing such of-
ficer, appointee, or employee, it shall not be
necessary for the governor to assign any
cause for such removal."

For the foregoing reasons we are of
opinion that the Circuit Court of Kanawha
ounty did_not err in denying the prayer
of the_petition that a writ iSsue ousting and
expelling the respondent, Raymond Brew-
ster, from the office which he’ now holds as
a de jure officer for the term beginning
July 171982 and ending June 30 191
Therefore, the order of the circuit court
entered on March 1, 1954, adjudicating that
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the Kansa)s court has sard ower with respect to aﬁgorntments

supreme executive power of the st te p
was exhausted and could not again be
Is Vested in the governor, This o cisad! By ' g

Sﬁe?H“Ve OV\{]%rW'SS 88.” t]renruonuasmegre\rr(e)r For cases drscussed in_other divj-
ersoh}s It beaan Wﬂh the first gov- srons of the annatation in which it
ernor has con%1 d ever srnce a d %ears that the dgnt of reconsidera-
will continue un ro en so lon ast tion was asserte - successor In
Constitution exists. It follows th at office, bUt In W IC his fact was not
In respect to the offices in question, menthone lnt e decision Of th court,
Goverfior Davis had the samé power see fne fol owrngl cases; ur{
and no greater rnower of removal than  Madison (1803) 1 Cranch U SF) 3,
that which Woud have been possessed f 0, infra, subd. V. c; EOé)e
overnor Aiien had he remarned ex rel Wetherbee v. C Zneau I)

L 20 Cal. 504 f ba.,
| o?fr%o 2Blarrrett v, Duff g1923g 114 a Intra, su

Kan Pac. 913. di d rington V. Pardee (1905) lcal A
lenit infra dsurﬁj i} 'Cfuss a 27%9 0 P egalerér(rare Su\Rldrfhamsp%
or.a ustration of a case
invo vrn[gq?re rrg é of a Ie rsIatrve or Rerd -1887) 11pCoIo 138 iy Pac 302
administrati d Its suc- gra subd rrt Dyff
cessor. by an app rntment to 0 |ce F 23 %14 Kan 220 21% ac. 913 In-
lI]. b; North v. Wagner

1933 — Mich. — 249 N.

at} ltron IS cale to Kirkham v. Rus-
infra, subd. IV. d: 7 nor v Sauie

1882) 76 Va. 956. In tha h sea
outgoing common council,” whic
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{Mrch (reported herewrth) ante to fill that office, but the district at
26 mfra subd d %( Gen an adj ourned meetm? rescinded the
Love ;3 77g 23 A vote passed at the previous meetmg
Rep 4Fff|rm|n 187 ) 9N J and appointe two ther persons . a
L. Infra, sub At cotrus ees th that havrng
Wrt e oon V. State I(1923 138 M % ?nce ecided to hav onI one truste
310, 103 So. 134, infra, subd. V [year the |str|t thereaftﬁr
could no num er
o. Power to add new members. ardsons A

made. is irfevoca an ap-
a/omtrve ower, alth ouri; drssatrsfrd
Ith the oard or comm ttee arHJoSmtlen

g/lt and feel mg ‘
t rests of the mu |cr fartl}/ |str|ct
%urre the removal ch board or
miftee, nevertheless cannot re-
scrnd Its former] action and revoke the
appointment, the questjon arrses as
t0 whether the a pointive hod Y can-
not accom 3 e sarr%e resul -
rectl Ing a su |crent num er
of n w em ers to the board or. com-
mittee. s tha” the persons orrgmaII?/
appointe constitute on
notrtrty of the whole board or com-
mittee

Assumrnlg that ban agr}])%mhment once

In Vermont it has been held tha
this cannot bedne Masonv choo
Dist, %8 8% 20V 8 Chandler v.
Bradis Q 1) 2 416, holdrn%
that, whete a sch ?I drstrrct decide

eting that Its

at a regular annua ?
prudential, committee for that year
shall consist ?f one member, and ag
points one of its members to that
offjce, but at a subsequent meetmr]rd
crdes that. the prudential committee
shall consrst (?f three mem ers, and
roceeds to add two members to the
pPorntment already. made, the mem-

first appointed "is entitled to the

sole occupanc of the office, and_ the

secon aﬁpom ments are of no effect.
As said In_Mason v, Schaol Dyst. (Vt.)
supra. “The district, at their annudl

meetrngr having elected to agpomt but
one comniittee or th ensum
ear, thﬁrr ower%ert su bect be-
ame ther auste they
could not resume it until a vacancy
should occur.'

Likewise, \n Rhode Is and: where
at an annua meetrn% the school
|str|ct éwas decjde that one trus-
tee shoul g appointed for the ensu-
Ing year, an erson was appointed

But a gntra resut has %een
reached In Manac use ts Krnlgzs ury
v. Centre Sch ori Dist.
Mass olding th t |t as com-
etent for a school” district, at an ad-
ourned meetrnP to add to th number
a prudential commjttee c 0sen ny
|t at its annual meetrn Atty. e
v. Dole (1897) 163 MasS. 562. 47 N
E 436, holdin that ecrsron made
a% a ﬁown meeting fixing the, numboer
se ectmen might be “rescinded at
Lourne me trn? 50 as to enlarge
mber of selectmen.

1. Rule as apf)lled to appointments by
single executive.

a. In general.

In the case of apgrorntments made
by a srr}gle executr such as.a lgiov

efnor, niayor, etc., It 1S undispited
that ‘the appointment once made s
Irrevocable.

United States.—Marhury v. Madi-
o il Et e L
1

U"G)

% ed C
confirmation o apporntment)

Alabama.—Draper v._State (l
5Ala301547 57" S0. 772, Ann. Cas.

|—\-|>|\.>
X!

California, — See eo?Ie fX rel.
533 elr \ex “ﬂézn Wet(he3 hée v Cazneau
S 5 5 _

IIImors.—Peo%Ie ex rel. Laist v
Lower (1911) 251 1L 527, 9% N. E.
3b.. 36 L.R.A.(N.S.) 1203 (rule rec
ognized).

Kansas.—Barrett v, Duff (1923) 114
Kan. 220, 217 Pac. 918.

Kentucky—Hok v. Field (1873) 1?
Bush 144719 Am, Reg. 38.

v am son 1930) 232 Ky. 376. 23 S.
5, Mc hesnesy V. Sampson
gét930 232 Ky. 395, 23 S. W. (2d)
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Michigan.—See PeopIe ex rel._An- Whloh rovides that the President
drews v. Lord .1361) 9 Mich, 277, shal omlnate and. by and with
Ohig.—See_State x re Goo in v, the advme and consent.of"the, Senate
Est o ISoo 7 Ohio, p agp%mt persons to office, that
nhsylvania. ee Ewmg V. %eact J overnor in maklng the

Th om)P oyn 13623 43 Pa. 372 irstTfppo ntments Wa3_rinaltana~ex-
as.— See Collins v. Tracy (1371 1afuste t e power of .the. gov rnorf
36 Tex. 546. office In that regard unless “an unt|

the SaeprP0|ntmens Were reéegtg thg

P

’ V)\(l(t)trgrlg"itaonS recetSS atppmmmtmt tr(]eersonsae}e oan]t% t att (teh? rst gOVern-
n appointment su 0 | Irst gov
confirmation btp he senate Is ntaé gr were e %t led to t/he offices. g In the’

a governoh unnq a recess of }h words of the court, “The power of the
senate ejther tor h urpose of ﬂovernor having been exercised® he

? an office which explred or of d no further”control over the re-
filfing a vacancy caused f spective offjces unless an unt| the
othe cause, It” being Im ossme appointees had been reHected the

have the ap Bomtment confirmed |n senate.” | reac |n this resu
such a case until the next session of  court emR asize |fference e
the senate, te questlon arises as to tween a ommatron an ~an~apP0|nt

whether such a%) hntment mayR ? holdin that where the satute
reconsidered and ithdrawn r atm\% to appointments % g
%overnor before it Is acted upon by ernor With the consent of’ trseT ate
e senate. provides that cne %overnor shall a}o
The s]tlon would seem to depend Eomt ersons, to the office with the
upon whether the act o q overnor onsen?5t3n2~sen'ife~ratE gl-tlran

nammg e erson ) fT e offie  merely nommate gersons for consider-

.t be régarded as an “appointment”  ation “by the senate,  the appointment
or a norglnatmn }s flnal and conclusive. without con-
Irmation... Harvey, J.. dissentingfrom

Thus, in Barrettv Duff (1923) 114
Kan. 220, 217 Pac. 918, where ﬁomt this resul% was of the opinion that,
In view Qr the_long-established prac-
ments made b t e ?overnor (?u g dlto recess av

recess of th 4 Id gisfature, which ag) tice existing with r

ointments could“not be conflrmed pintments by the
e serate as. requred. by law unifl- Of, Wiich the oy fad _always,
the next session of t at Yhody. were asked Tor confirfhation o s appoi t'.
revoked by the governor's syccessor, MeNts before issuing a certificate of
and other’ persoris were appoin.ted_to appointment, and had frequently sent
the 0ff|ces such action bv him-being t0 the senate for c%nflrmatlon the

after “the senate had Conveng names of persons other than those

di rhaTltta en, unaen ylsement the ant'tur}?nh ghgppe%lgggd()% th" the of-
confirmation 0 grsons firs
Eolnted to the Of[fICESp bu% %efore/ﬂt)e Ariact o] the governor in naming pe’&
enate had taken any definite action! ﬂns to fill the” office danng the reces I
With:regard t such confirmation, an ,should not be regarded as”a finalandy
the senate- conrtrmeq?lre’ ffr?ra ppbin- crevocable appdintment. Attention],
tees, but. despite thi3 act of the sen- vY]aanso enTiea~m- this
ate. commissions were, issued by the the constltutlona |’PrOVISIOH govern-
governor to the second appointees, 1t Ing the—appointment of trustees of
was heId in reliance upon tge terﬁn charltable |nst|tut|ons inwhich the
of the statutes w |h rovide at act of tqf %Overnor in namin o

e governor spoul point’ sons to fill stich offlces IS spoke

sons “to such ﬁf |Ces W|t the adwce ﬁ nomlnﬁtmn " the |ssent|ng01fu ﬂ

%ar
vernor by virt ¢

e-den te

and consent of the senate, as distin- oldln that this description.
gulshed -from the provision of the Con- %:t of t(he overnor as a nomlnatlon

titution of the United States gqvern- ntinued practice o
Ing appointments hy the Pr s0|dent the executive a(n’d (ieglsratwg ranches
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of the overn ent, peen adopted and {thron of the anéporn]tmeBts and
exten ed to al % pointments made by apporntments e made.
?gvernor with the consent of the amgson 1930) 232 Ky. 376, 23
sena
ikewise, in McC gsnev v. Samp- In Calrfornra it has heen h Iét that
gg (t930 23? 395. 23 S W. E( the nomrnatron ma not he wrt rawn
4 eactoaﬂexnor |nma|n n e%peexre RR/erv z-
a reces3- a mrnt ndht was held to he ner 185 al é) In oIdrn\9 that
not merel Ingtion su ect {0 pom ment mae1 overnor
revocatron b governor %t ang to fr an o0 |ce whrc exp re dur-
ff gvtor— actron thereon Y mg a recess of the egrs ture was.not
SFeThut a finaLand 1rrevQcab merel a]nwa \B ‘ointment, to a va-
phrntment subJect only to reHechron‘ ey a W ich ‘Would ex ire at t e end
e senate—~| trsup ort 0 |s r the next session of the Ie |sIature
sult, .1t was said IS arg } but*was an ? plorntment fo full
appointment to the office nsrsts 0 term% and fh'af tHe'act of "the ﬂovernor
two separate acts one by t govern ufT 1g a su serkuent session o,L the

or an one senae and uptil ure, In appointing angtner. to
h have actyd t?tere IS 1o appoint- %h f? e and as hrsgconfrrmatlon
ment such as to brrn% the mgu ent t egislature, was unaHt orized
within the protectio aw, vor |t was sa] that, te power
Even so, the  fwo powers do not ac& (ex cutrve avl g been once
exercre e had no further contro

—

concurrentl but €0 dsecutrve an ﬁ
aTctron oneg'taken" and c.ampTTted by over. the officel.im£ii..the~appoiniee_nad-~
tre extectrr]trve |es arrmLt subject tTo recfont been OIrejercted bvdthe senate. .
sfderatio galL- . . ac And where, under a statute provi
that the tlt? i)o the office, and the fen- incr. éhat vacancies in office s ho%ld be
ure of the officer, are yet SUbéeCt 0 filled bv the governor during]i recess
the action of the senate, doés no oftesenate ranting co mrssrons
render. incom I ete the act of the chief  that should %9 ,%Jever tH e
executive In Iﬂq the apporntment ernor and the senate sho|]rd (P%( int
Thp npprtinfmanr nilnng flnnt'pro upon g PErson or persons to fil % |ce
the appornL££ foé—the—trme bﬁm g-the an'a porntment was made by t
I'Ight fo ta e and hold the office; and ernor to fill a vacancy, during t e re
constitutes the i%S'[ act respehctln the cess of he senate, DErson 50
matter to be performed by ee ecu apnointe ce ted the oﬁrce ng
tive power.”,” ~ = e fhe chqpont |scharge of Its" tres
But !(t seems to bet % view of thg a where, at the next session o
Kentucky court that, if the senate ha grslature following the alpporntment
no |ur|sdICtr3n oyer the apporntment overnor's succ ssor esented t
ntft"a .n mrn Tron had . been submit- aglp mfee’s name to the senate for
~to it e executive, as w ere ffirmation.. but, before the senate
|t IS not wi hrn the power of the sen- had taken any action thereon, the
ate to fonflrm the nomrnatron In e nomination was withdrawn, and sub-
en dently of a'formal submission, X sequently another Waﬁ ppornted
he exec trve the appointment woul the officé, it has been held that, since
not be complete u t|I submrtted to the th ealpgorntment Was for a definite and
senate. _See McC esn% a‘mpsrgt Tixecoterm-— L e., until another shoula
232 Ky. 395 \ be"ap orntedb the J[ornt action of the
overnor aw enate,—an the ap-
_Id it has l%een held that, even ad- pointment ecome complete and
mitting that the power of a governor Ixed b he de |ver¥ of the commrs-
to make recess ppointments IS ex-  sion, could not therea te rhe
hauste w en te apsporntments are Vo ed and the withdrawa o t
mae y him. i nate does not nomination from th senate fe
take any action, on t]he appointments a gorntment of another to he 0
at Its next session, this amounts to a fice were without effect. Peope ex
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Eell' V\é&therbee v, Cazneau (1802) -0
With respect to the drstrnctron be-

tween nom ation and appoint-
ment.-t lr}ornra court has)psar
“PI rntrf conten s that 'nomrnate

ppdiht'-are synon Trrous” ‘terms”
aH mean t]he samé thin ﬁnd" that
therefore when the qovern I§ onr-
Inated~he has appointed Dou tess
there are some rn ances~where thes
terms may be use %) mean one an
the same thrn but rt)rocess of
reasonin n rt he tru% In nom-
rnatrng[ % senate, the governor IS
ap ointing the person. to” the office,
gcause he cannot aQPO'Pt ithout the
aavice an cfon% the senate.
. } as_presented no au-
thority whrc I”_ UL Aiir npininn. rpRth
even rn the sIr% test deegree to
that the governoc h.aa xhauste hrs
drscretrona 8 e{—w en he nomi-
nates  a ma for ‘office and sends the
name'to the senate. Harrrn ton v.
FafdeeTr300JI Cal'. App.' 278, B2 Pac.
3, Infra, sub
Eut it would seem clear that where
he a%p ointee is nfot alkLwed- to, -talce
Ice Lt e confirmation_of his_ap-
Borntment th eapporntment IS N tfrlnal
ntirttr rETme Thus, It |S sai In
cases where the nomrnatron must e
confrrmed before the office] can take
tffe~orfice—or exercise"any'oiTTts func-
trons t Rower of removal is not in-
volved, nominations _may be
char}gtedl atrtrtth vr#‘ICof fhetexe,cutlblve
ntil “title e office IS veste c-
E hesney~ v1Q ampson 11936 C£3IT” KY.
395, 23°S. W, i2d) 5

c. .ippmntiiwiilti to /ill vacancies.

For cases rnvolvrn% the rrqht to re-
consrdﬁr appointments . to ftJ vacan-
gres which ‘are subject to confirmation
y the senate, see supra subd. 111, c.

In Texas an a p intment of a cou-
ty treasurer b e governor to fill
a vacancy left h/ the death of the
Brgvrous rncu bent, under

ing that the 9overnor S ou ’%

%ornt At e o?fu?etyuh i’JlSUI'EI' who shou

éhe next enera
eIectron as eeH to vest the ti
to the office in the appaintee, and the

appointment 'so made” is not su Ject

Tracy. (187
y (Peo le. ex rel. Andrews V.

A

Lord 1861) 9" Mich. 221. where a per-
son who had Peen ap%ornted bg/ B
Eovernor to fill a vacancy creatéd %/

to revocatron bJ the %overnor Collins

eat of the incumbent in t e of-
Ice ?r sucp Incumbent’s re-electi n
gore the commencement of
second term, wa entwe t]he stat-
ute overnrngs the office, t do
ice “until a uccessor IS eected and

ualified. t] gover

ower of remova eg or cause rt
as held that the act f the overnor
In revoking this ap ?orntment on t e
exPrratron of the first term
P nting another t the office U on %e
heory ‘that the ofrce had . again
come “vacant, was unauthorized.

IV. Rule aa applied to appointments by
collective body.

a. In general; general rule.

Thﬁre has been some %ueﬁtron as to
whether the genera that an ap-
i o o
ments mad1 coIIch)Prve bodre? such
as oards, co mrssrons city councr?1
etc tIs sard wrth res ect to suc(
gorntments hat th egl are more
exercise of a Ie% latiye functron
than are appointments ma e hysrn
executives. - Upon analy rs OWever,
It would seem that the doubt thfown
u on the application o te rule in
these cases arises more from a feel-
|n of uncertarnt as to the point of
e at w hich appointments by col-
ectve hodies bec ome completé and
h fat er than rom a eIre tat
the ru e goes not agp% in such cases.
On the, whole, 1t may te said that the
0ule with resRect to ﬁhe Irrevoc

g ointments IS the same W etlher
the § orntment IS ma\ a collec-

% el A S
made co?lectr%e odregpwere helta

not subject to reconsideration:

Alabama. — See State ex rel. Smith
XZSJUS“CE (1917) 200 Ala. 483, 76 So.

Colorado — See Peo pIe ex rel, Wil-
liams_v. Reid (1887) 11 Colo. 138, 17
Pac. 302
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Connectm — State ex reI Coo Ha din_{ 19312 163 Tenn 471 13 Eom

an
v, Barbour (1 EJSS 5) 53 Conn. 7 % 924 State ex rel. O'Del
3? 55 A Rep. 65, State ex rel, as unreported case set out in State
d v, Starr (1906) 73 Conn. 636 63 ardln supra
AtI 512, V Mason_v. Schoal
Indiana. — Weir v. Stat? 81884) 9% Dist. %134) 20 Vt 487, See ghand
Ind 3 See State ex auter v. er v. Bradish §1851) 23 Vi 4
Richey (1930) 202 Ind. 116, 112 N. E. Virginia. — See Kirkham v. Russell
11?(entucky Board of Education v (1§/\I32t7\? va. b Tayl Board
Vi , es |r|n|a—aorv oar
McC eS)neZ)é (1930) 235 Ky. 692, 32 §. %OE3duEat2|8gét (1931) 111 W. Va. 52,
i R AR, Wty e ey B
.o, -V, Tyrre 1S.
peal i 1357 Ve 10 AL a7 N W5, AR Cas. 0166 o1
Massachuselts, — See Putnam V. Canada, — Tuck v. Victoria (1892)
Langle (18?2 133 Mass, 204: 2 B. C 179
[ P R e e B
Dole {1897) 168 Mass. 562." 47 N. E.  for not perm?ttmg reconsqlgeratlon |ns
436. _ found in the fact hat such aIP point-
Michigan.— Speed v. Detroit (1893I) ments are | kely to be accompanied X
97 Mich” 198 56 N. W. 570 (far fur- good deal of political manipulatio
t(?%% r09c8ee|\(}||igﬁs,3%8e58 e,\e V\\ll 4Doegrozlzt Thpartlsan strife. G The o
: W, U n said:. “The elec-
L.R.A 842,39 Am, St. Rep. 555); Afty. tlon ot an ?q cnﬂ BZ aI is|ative bod?/
Gen, v Corliss_(1594) 98 Mich. 312, s fre uent%/chara teriz d trJTYabltte
57 N. W. 410: Thorne v, Squier Sre- artls n co test, In whjch much wire
orted h reWIIhI) ante, 126 (rule rec- |ng{ obbying is resorted to.
ngzﬁg Opultnlgret dlnmNa(Ptprtlca § ég?tlesr- n(;|Ita'[ese t%ontfs II‘S tsettl?d I|t Ilgca
e legislators, for lookin
(1933)"— Mich. —, 249 N. W. 494, g?er and attend (T]n to the many Wi
Minnesota. — State ex rel. Childs v. ties devolving upori them. After the
Wadhams 1896). 64 Minn. 318 67 N ?ntest has been waged and the will
W. 64 (con |rmat|on of apGpomt ment). the members expressed, the, result
New "Jersey. — should Re final.. Where, as, in this
Halght v, Love (1 771 9 N. J 476 cause, the vote_is ¢lose, 'if the |6?IS
23 e 234 affirming \A;1876 )39 lators are ermlt}ed fo reconsider the
N.J L1 ex rel. |tney v, ?g ointment, It affords an o(ﬁ)portumtiy
Van BUSkII’k %1378 ) 40N, 463 corrupt bar aer resort
(conflrmatlon Homtment) to coercly tactlc should be dis-
New Yor Achley’s asF (e1856 couraged.” ex rel. Pierce v.
4 Aph. Pr. 35 dftum People ex rel.  Hardim ZE1931) 163 Tenn, 471, 43 S. W
Mosher v. Stowel (g %) 9 bb. N.C. (2d) 924, infra, IV. ¢, 1
456, Re Fitzgeral 08 32N Y. And see Weir v. State (1884) 96 Ind.
Supp. gl, f|rme |n 3)1 88 op 311, in which it is said that "count
el soamehy Gy B o S
{31 Mist 4§, 234 N. Y. not annul the election by eIect?ng an-

.ol L. other R}erso [f 1t were otherwise,
0. — Sta(()e ex rel. Calderwood v. oard ml%ht elect eve
)62 Onio_9t. 436. 57 N. E. mont week, or even every secular
21,13 Am St. Rep. 732. XOf the Xgar and the sta ute never
R f‘ Island, — See Richardson’3 temp ated any such a thing as
AP 11358) 5 R. 1. 606.
ennessee. — State ex rel. Pierce v, In State ex rel. Smith v. Justico
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200 Ala, 453, 70 Sp. 425. it was
sar wa{y of dictum, In discussing
the right o acourt of count commis-
srone to rescind a reso utr n puttrnﬁ
Into e fect |n the county the p r?vrsro
[ a state law creath gr the o Ace of
Itrme county hea ficer an P
vid mg for aP ointment to such ofrce
bﬁ/ the couné/ board of health upon
the acceptance of the r;rovrsrons of
the sfatute b the court of count
commrssroners that after the appoint-

e% gffrcerb he board
of hea th the oar was without
ther Power or authority in respect to
th e 0 rce

V. Riche

19%0 aztr?z relxdreI116Sauter N. E. 11
n
rh hol)drn that the act of a boargk of
county mmrssroners In rescinding
an apporntment made a few days be-
fore ‘and then entering an order ?B
orntrn% the same pers n to the of
was without f rce or effect, the
pointe beranr have taken t e
rce virtue, o the first arpé)ornt
ment, 1f was said that the b was
not such a tribunal as could set aside
Its own orders or judgments.
48In3(%1a?\||er V. STanzesr7 1928) 134 Mrsc
in denyin
plzcatron for |grptem orary Xstrga
g order, made bay ersons cl. imin
offrces of crtg ssessorsb r. aso
of the adoption 0f an amendment o g
resqutron roPosed at a meetin of
the cit cou cl for the ur 0se o fill
rng such of rces the a |c tion being
difecte a%rns the ﬂof further
actron e council wit res ect to
tn rntmet rt was sa at, If
tOI cants ad be
ed as

to fear from further action
counctl; an appointment once validly
made being irrevocable.

b. General considerations with respect
to rule and basis thereof.

ty aSSESSOrs, '[?1% dhay ar%ao]rntg

1 In general.

The present division of the anno a-
tion IS rntended to coyer g few of t
more general consr eratrons which
seem t have influenced the courts In

ding '[31'[ an ap[)orntment y a col-
lective’ body 1S not subject to” recon-
sideration.

2. .ppnintmcnt distinguished from or-
dinary business.

In den |n the rrght of a collective

ty SI er rsapporntments d
S nctron en observeq between
the exer IS€ 0

e power of appolint-
ment an other : PP

usiness.
Thus it ha been said: “The elec
tion of an officer IS not an act o
orgmar husiness charactgr m] which
Iscrétion 1s exercised by the com-
mrssronerstlatut IS thﬁ e%< reise of a
ecial statutory authori
B re better)se tTed tha¥r tﬁat such
an aut ority must be exercised In con-
formity to the statute conferrrn% It
It cannot ‘heref re, he ust eld
that the ‘rules which. prevail “in re-
spect to the transactron of ordinary
ounty business, jt the mana ement
ordinar county affairs, apply.
the case of the eIectron of an 0 rcer
under .a statute S ecra ?/ conf errrng
authorrty to elect cer at a des-
gdnate time and for a definite peri-
s Wergv State (1884) 96 Ind. 311,
erewrse in Stat ex rel. Calder-
wood v. Miller (1900) 62 Ohio St. 436
57 N. E. 227, infra, IV. ¢, 1, in dis-
cussing. the function of a city councrI
in the election of a city. flerk, the cour&
states that “the council was en a%e
In the duty of electing officers, a d
Imposed on the members thereof not
on the hody as a counc éy were
not engaged In the de |berat|v busi-
ness which is the ordinary work of
the co incil, but In the election of a
city officer.  They were not acting un-
der parliamentary Iaw but were cast-
rn% their votes aB mak rn? their
hoice_as required by a specific stat-
ute. They coulér make thrs chor e but
once. Havrng one so, they coud not
reconsider It.
And it has been said that th
er to recount ballots is not like the
nower to reconsider a vote passed. In
he mana ement of munrcrpal affairs.
Putnam Lang e%/ 1882)" 133 Mass.
204, Inf ra
It Would seem therefore, that the
fact that the collective body. ordinari-
ﬁ has the p ow%r to reconsider reso-
lutions passed Dby 1t does not neces-
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sarrlﬁ/ mean that it has the power to
reconsider appointments.

cf. Election and appointment distin-

guished.

In view of the fact that the method
taken Dy coIIectrve hodies in choosrn%
erso s for office is In some respect
ore |ke an ectron than an ap |nt-
ment, It ma ewe In order 10
cIearI In mind the uestion under the
|sc sion In the pesept anno atron
which 1S concerne p] wr
Borntments and has nothing to d owr
[ections, to note the true dlifference
etween an appointment and an elec-

The drfference has heen ornted ou%
in severa cases invol vrn% rrg
a collective body to reconsider an a
pomtment
sald in Board of Educatron V.
McChe ne)é (1930) 235 Ky. 692, 32?
j EIectron to offrce U U?
7 rSTEt?né%ta Je oL the paople st 2
otro%rgf the officer by some mdrvrgual
And, wrth respect t selectrons b
balIgrtntrlneﬂ%grs%s%stesaﬁn ale |se Qntﬁ
gpgy Wrth drrectron to make |t chorp)e

pom ment can
near eoonta/kr ?P

but In the man-
te baIIot and in aII
other matter re atrngettr)) he compl
tion of th T choice, th proce
as a legislative body havr %the
cretion “an powers sur{ Z
Ee Irmhtatron Hg ych
dy. diréction thac Iegrslatrve
0od shaII proceed by hallot does not
change the appointmént into an elec-
tron as %hat word 1Is used to express a
Borce 0 %n officer by the peaple,. or
p an In etermrnate and ' ch npmg
s of voters." _State ex rel. Scofiel
Starr (1906) 73 Conn. 636, 63 Atl.
512 Infra, 1V."c, 2
In a case Involving the selection of
a crty attorney by a common council,
erzprovrsr ns “of ac harter provrd-
that the council dlqlh e]ect a
attorney, It was sal att e Pow-
er of the common council wrt respect
to the aﬁgorntment wad the same
whether t é p t" 0 %ppohnt
was used, and that, alt ough the char-

ANNOTATED. [89 A.L.R.

term “elect.” .the power
was In re? tBy an ap orntrnﬂ oOWer.
State ex re urdrck Z%rre 11914
1536\@ 270, In

91 r

For' a case dealrn% wrt]h the drffer
ence between elections and Ip oInt-
ments m connection with the right to
reconsid er] an aBgomtment at any time
rior to the rss nce of a commission,
he rrpht reconsideration  bejng
made to depend upon the questio
whether the issuance of fhe commis-
sion IS essential to com ete te ag
pointment, see Conge mer
(1867) 32 Cal. 75. drscussed |nfra V C

4. Appointment as executive or legisla-
J five lunction.

Upon the theory that the Iegrsla

ter used thﬁ

R
pression to the vt/)H( nf the go egwrt

respect to probl ems of olrce and Gg
n, has more freedom In regar
he reconsideratjon of its acts th
as the executive dgﬁrtment t
question whether, In m gba ornt
ments tQ offrce a collective “body acts
In a egrs lative or executive capaclt
as be n consjdered quite im ortﬁ t
the courts In determining whether
(ph a bod %/ has the power to recon-
Ider app Intments.
s sa |n the drssentrng V\prnron
Wiest, in North agner
( 933’% |ch —. 249 N
Muc pends upon whethgr the ex-
ercise of Such ower w?s administra-
tive. executive, or legls atrve If ad-
ministrative or execytive, and plenary
In nature, the exercise thereof was a
frnalrty If Igrslatrve és eXercise
ht, or might not, depending on cir-
cu stances he open 0 reconsidera-

tion
And in drstrn%urshrng between a
tive and

ointments b ?
ointments by a Ie%rs atrve bod y t
onnecticyt court ? sald:
manr est that the will of an exegutrve
e eeressed in a manner differ-
rom that of a courh or a Ieﬁrsla-
trve pody. Wherever the appointing

ower | vested the ex?rcrs of drs
retron In tt?r manner of makin

allebed Ty he  parcular B
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which it is authorized. The Ia ma
i 5 S
ﬁp{r)v le rsIatrve bod t% ﬁ

|s r one t

ir orn m nt When
aontros th within the limits of
Irection, the executive exercises
drscretron In'a manner tarPeproprrate to

executive action, and Iegrs ative
body In a mapner a progrrat to the
gctr n of such b ate ex rel.
600 teId v, Starr onn. 636,

é Infra, IV
It would' seem 'that, under ordrnaoy
chmstances the aprt)orntment
officers 1S an administrative or execu-
tive act. 22 R. C. L. 424. And see
State ex re Coogan v, Barbour (1885)
3 6, 22 “Atl. 686 55 Am. Rep.
5 |n ra, lV c McChesney V.
%agwpson (51930) 232 Ky 395 23 5. W

nus viewed, tne appointment is ir-
revocable and not subject to recon-

srderatro

McChesne v Sampson
51930) 232 Ey 395, 23 d} h84,
upra, IlI. In all_juristictions

ere arﬁ)porntment to offﬂce IS regard-
d as an executive dnctron as nere,
an a gorntm nt to office once made IS
Inca revocatron or cancela-
tjon” by the orntrng executive. in
the ab ence of a statut Iy or constitu-
tional power of remova

erewrse |t has been tsald that "the
exererse of the gower 0 orntmenJ
to offic rsaRur ly executrv act: an
when the ayt orrt?/ conferre has' been
n

Eereet o P g ot e tetme !
e gpea MY

The questﬁon w?tethe[) the power ex-
ercised by a collective body in making
Q/porntments IS executrve %r legisla-

e In character seems to have “been

egarded as an important considera-
tro In the reported case (Thorpe v.
Squier _(Mich.) ante, 126). and the
crfgr anion cas% of Nort l\\ll Wagner

he ltorrty of the co rt seemed to
feel tha such ower 0 porntment
was as much %rs lative i c haracter
as It was executr e, but the d |ssent‘1
gud e (see North Wa ner. Olic
upra) \ggs vere! strong of the opin-

jon that the exercise of such power
was a purely executive tunction.
AIthough statrnﬁ1 at the outset . of
its ? mrtﬂ that te whole uestron
whether the appointive bod
ower to rescr% Its action yde end 8
J)on whether 1t was acting in d
tive or executive capacity rn ma d
the appointment, it b mg sar that,
the a orntment involved the exercrse
of a legislative functign, rb
subject t?1 reconsideratl n ut t at r
It was the exercise o0 xecutrve
ower, ten such power wou
auste y an ap ointment regu ar
made, the coudt a Tennessee case
oes on to hol at an aP pointment
r{uarter county court . Is
not subect 0 rescr sion .or reconsid-
eration “by i, athou% it treats the
act rif the cfourt as the exercrse of la
egislative function,  State ex re

Pierce v, ar in. (1931
iri, 45 . W (29 B o

0. Reconsideration at same meeting or
at adjourned meeting; finality of bal-
lot; postponement of vote.

1 In genenl|
For the right tq rescind the] confir-
mgterton of an“appointment at the same
|

9 or at'an adjourned meeting,
see rn a,

T ere would seem to be a_conflict of
d] %rrty upon the question as to
ther” an” app ?rntment made at a
meeting of a collective bod¥ IS sub-
tnCt to reconsideration at the  same
eetrngI oratana journe meetrng
| be ob%erve% his connec-
tion that it has been e that, at least
so far as the guestron of the' right to
reconsider a voce. IS concerned, an ad-
J[ourned meetrnd is merely a continua-
lon of the original meeting. Atty.
Gen. v. Srmonds 1873’% 111 Mass. 256:
Reed v, Deerfield Sc ooI (900R 176
Mass4357NE With this
tho lght in mrnd t %uestron of t e
right to reconsider. an appointment a
an a g]ourned meeting is treated In the
res? t annotation as bernﬁ the same
the motion for reconsideration
ad been made at the fame meetrn
[t Is the view of one mefo zwt orr
ties that, the proceedings of collective
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badies being .deliberative and not aét

m|n|strat|(\)/eI e|Sn n)atuorte edceocr{]smns made
suc

nyrevocable unt|I trh thnal glsso?utlon

o the meetln ncet at the act

f such a an atr)]po(tnt-
ment 10 Offca 15 }ect ?o rpconsider-
ation a o time_before final adjourn-

ment.o meeting
rhls is the veiew taken by the Mas-

sachusetts court, aDDears to have gs
s T |

The case which
tablished this vie Mas ac u-
setts rule 1s Wood V. Cutter % 21
138 Mass. 149, in which |t was el

that where, at a meeting of a sc 3
?mmlttee in Pursuance o an order
a town meeting directing the com-
m|ttee t0. appomt a Penn endent of
?choos it was vote Rrocee to a
ormal vote for su enntﬁ egt r"i a
vote was accordln taken by ballot,
8 vote %owe a majority for one
candidate, but the commiitee then
voted to recon3|der the vote If Jt could
%a done, and at an anjourne
(etl the vote. was reconsidered
an other a [r)]omte to the office
t ¢ person appo ted at the ad urned
meeting was entitled to the office.

The V|ew IS aIso U orted hy the
case of Baker v. C hnﬁ)g 3/ 127

Mass. 105, dlscusse infra, 1V. ¢. 2, al-
though In that case there a pears to
have~ heen ome ues lon as to the

validity of the alleged ap[ﬁomtment
The su ?]tlon Was ae In the
Woo that, wher
scribed that the' vote should be taken
tbaHOtht% recon5|derat|on oft the
yote mi e considered as destroy-
mg the gecrecy mtendet? to%e secure}/
rou the. Use of the ballot But
thlfs estton ars to have e]en
efl n|te rejecte the Massac
setts cou t] in the aer case of Re
V. Deer |e School  (Mass.) infra,
in which the c%urt hoted 'that In
the Wood Case there WS no stau
requiring. the votin e Dy ballot,
whereas " in the cas befor it there
was such a statute ut hel that t |s

was not su |C|edt to require a |ffer-

ent result. also see Baker V.
Cushman, (1879) 127 Mass. 105 Infra,
V. ¢, 2, in which th % tatute required
the voting to be by bal

the |aw pre-

ANNOTATED. [89 A.L.R.

In Reed v, Deerfleld School (1900)

Mass. 473, 1, where, a}
meetln of th e SC ooI committees o
eeeua (l)t n|Sn tlre %t?ﬁ t00\$v0errreacrt|5|t ne
r% heyfact that thg R

commltte
one o0 thg townﬁ was compo
n|ne mem ers while the co mlttees

rom th Te other two towns were ﬁom
Bvose 0 thre]e members eac It
as agreed hat the vote of the mem-
bers of the committee rom the fII’St
town ?]oud count tas onn>‘/ a th ree
sevenths vote, two 0 %m ers B
that commlttee alt])parenty ein %
sent and age ? wa3 elected t t]

Ifice u on a ballot taken under this
scheme, hut, obéectlons having been
ma e tot is fractional system ‘of vot-

. the meeting, was adIJ‘ourned with-
ou “declaring this person elected, and
at a later adjourned meeting the’ vote
taken at the orn{nnal meettntl; ﬁs re
?cme ana lected 1o the of-
ice, It was hedthatt e person chosen
gt the onglna meetin s ou ave
een declared electegb the chairman

that meetlntrt Aftef reaching this
result however, the court went on to
hold that, aIthough there had been a
va |ﬂ aP effectyal aﬂnomtment made
at the Tirst meettn IS appointment,
under he general assachusetts rule,
was suggc to rescission at t %me
or an adjourned meeting,
therefore the apgomtee C osen at the
otrfsct meeting’ was not entitled to the

Ice.

Of course, it is clear that where
after the announcement of the result
of a ballot taken for the purpose of
eIectlng a public official, a motion 1S
immedrately adopted to recount the
votes, the person announced as elect-
ed on theﬁlrceecountula] atrtrt]e 8ne elnectgd
(18855 132 Niass. 200 In this casge i
Was suggested that, If the mot| n was
not made Im eglateg after the an-
nouncement of the_ result of the elec-
t|o Rut other bUSIP swas taken up

%UE?I‘IOH of the election w
reate osed, th e eectlon mt%
be con3| ered as jnal, and any atte h)

Jaose the officer alt that' meet %
wouI be as Ineffectual as It made a
a subsequent meetlng3 But in Wood
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utter (1384) 133 Mass. 149, it is ?0

nly which is.done. In this case, so
KHoImes with re erelnce t ngt as the joint meeting were |n
|s suggestion, that it plainly had sesSion, the had a rr% t t% reconsr er

ref erencﬁ only to the facts of the case angmquestr n which gen Def ore

before the court. or a] vote w |ch the

But it would seem that the ri ht to made."  The opinion was also ex-
reconsrder a ballo orntrn f- pressed that the court havrng reserved
icer mi t e en n Whe er the o Itself the. right to revis és gro
3 orntment Was a ceedrn urrng the term, (i ould hard-
luctu t| g Y, i e a town .meeting, Y g lfs ht to the e Islature.
e o gl s o e e
grsh |p ee v. Cutter {1334) pe same a as the rrorrhaﬂot hut

8the theory. of the Massachusetts er an urnment 0 the meeting,
ourt in holdlrn %hat a_Dballot taken %ut this ?aét IS not mentroned In t e
? court’s opinion, For a cr| Icism o

or the purpose™o porntrng an of-
ficer may b§ reconsidered by the ag thlergﬁSre fge tate eén%e 7 002%6 A
gorntrve bo at the same meetrng br s Arh 65 e o

that the ballof must be considered as  necticut court states that the Foster
ving been. taken subject. to the im- Case was hastily decided and mani-
iied conr?rtron that i might be re- festly not well onsidered

consr ered. Ihid. And see the statement made bd/r the

The view that an appointment made Arkansas court in Allen V ton
at a meeting of 3 collective ody is (1910} 3% Ak, 405, 127'5, W. 456
subject to reconsideration at the same  cussed infra, 1V. ¢,'2 to the effect t at
meeJ ing or at an atﬁourne meetin the an ointment 'does not become fi-
IS aﬁso the view talJen by the New nal until the meeting at Whrch It was
Jerse made terminates, angt until %n it |s
[, '”wshteartee Lfoster (BTN boal o ;d)caﬁc A o o
ond hallo
ad been taken obLYna ornJ meetrn[g } other made, as often as they see frt
e as

t an adjourned meeti)ng seems t

the Ie |sIat|vec cil"an - AIthou h the vrew taken by the
sembly for the ri rgos% of eectm? Massach setts and New Jersey fourts
county clerk, althou such baflot upholding the right of a collective

showed g maéorrt |n avor of one of bdy to reconsrder appointments a&
the candidates tﬁ a]rrmarp1 (?f the the same meetrn or at an adjourne
meetrn% declared that there had been meetbneg would Seem to be quite rea-
no eec ion or a porntment and. u on sonabl especra yconsrderrng the na-

rt)h tbe meeting decide ture of the proceed mg hefore such
tae anot allot, and. after thrs bodies apd the wide discretion usu I
E)hrrd bﬁllot had been taken, the vote accor e m the manner of (-
ernﬁ1 e same as on the sécond bal- ermlnlng ressing theiy will,

e same B ?ce ure was followed, there Is consi era e aut orrty for the
% d a fourth ballot was taken, it was opposite view.

d that the person receiving the hus, in State ex rel. Calderwood v
rHorrtY on the last ballot was™ enti- MrIIer (19 02 62 Ohio S ?FG
tle he office. In reJectrng the con- E. 227 " wherg, upon a (ernd
tention that the eqislative rt)ower faken by a cit ?ouncr COmpose
with res ect to the a ointment was elght embers for the P pose
mhaHste after the f st ballot ueog el ctmgra crtg clerk, oneo the cand |

one of the candi aées rece dates received a plural |ty of four

a maAorrt the court sal e- votes, but, some uestron bein a ﬁd
[iber trve] assempl) F]es during thgrr with ‘respect to t e votes, tw the
sessron ave a right to do and undo members Wi re%owed to change thejr
consider and reconsrder as ottena] vote, thereby bringing abouf. a tie
ey think proper, and it is the result vote, and the’ mayor then cast his vote

they think d it is th te, and t th t t
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in favor of one of the other candi the co}nvenqrons will on the questron
date there heing some %rspute un er aving, once acted, It rt) -
act as to whether the ma%/or had Was exhausted a |t could not re-
clare another

ec are erson recervrnq f its_vote ﬁ” (e
ral |ty [h Lot eected ected. Park C |ssent|nr%; from
Wwas e that, ater t %voe of this resu t]twas the opinion that,

me bers Pf the codug % een cas(} n the light of . the later Eroceedrn S
oneo the candidates ad recerve the cnventron |n ent rtaining "a
luralit such votes, the election motron to eclfare the |rst candr ate

ws complete and frnaI and any sub eecte an ter this had been de-

ﬂu nt actron taken bY the councr eate groceedrn to eIect another l?\y

Co not affect such election. . reso the members of the co

was held t% e true, even admrttrng ventron %arded the first ballo

that there ad been no ?rmal state-  as_ merely an informal exgressron 0

ment ytg(Presrdrnd (?f lcer ec ar o inion, and n Intended that the

mg the candidate elected. As said h porntment should turn on the vote
court:  “The vote having bee the subs un1 resolution; but
cast, and the result havrng béen an-  that, even h % |ot shoulg He cog

noune to the council by the cIerk ere as having been Inten e

which, It was alP arent t e relator |na It. was within éhe power of

recerved a pl of the votes convention to rescind Its action ﬁt/
east the function of he council wa3 Iater vote at the same meetrn% nd
discharged. . , . The election was State ex rel. Cole v. Chapman
complet Theformalrt ofadeolara I(87 ) 44 Conn. 595, discussed mfra
tion” b presi |ng ficer 0 ¢, 2, tn which it was said thaf, if
councr cou nert era o nor - the ca |date se ecte on the first
tract rom the th |n w |c hallo t] d been du ¥ and Iegall y elect-
ea heen one o tere- ed, ower 0 he council” would

ato f0 qua |f ucte into  have exhauste
the otflce Was xed €0 mstante erew ise. in Statfv Ph|II| gtasr
And in State ex rel. Coogan v, Bar- 506, mer ap-
bour (1885) 53 Conn. 76. 22 Atl, 686, % | 8 3 ; 2 }
where, upon a motjon ~ Where a board of aIde men after eIec-

m. Re
ein mad% before a orn} convention  Jng an assessor X hallot ‘as required
mee |ch had or the pur- by statute and (e Iarrng the res It of
ose of making certain appointments, the eectlon ad ocurne until the next
hat “the convention roceed to a day, and atteaJourne meetrng
ot for prosecuting attorney,* - appointment was evoked and another
lot was taken, .on” which one of the Rerson appointed, it was held that
%andrdates received a clear mai(orrt avrng once _exercised the Bower of
ut, although no error or mjstake ap- % tment in the mannerd sr\% ated
peared In the ballot, a resolution de- the statute, the board's power In
clarrng such candrdate to be eIected the matter was exhausted and It could
was d8feated, and the conventign, aft- not rescind the appointment.
e %pﬁrnd a reso lution decIarrng the nd |n State ex rel, Preree v Har-
|rst null and void, then~pro- drn 1931) 163 Tenn. %
ceeded z resolution t(? gPornt an- Zidg 924 where on a ba ot el 9
otger person, Jt was held that the can- fa nb a uarter?count court
didate recervrng] a ma!)orrt the rourroose of electing a count -
votes taken on the first ballot was en- 8? A‘t it was ou{a one
title éo the of |ce This resuIt was the can dates had a uraI and
eac e u on the gDrou that, ¥ %ter th |s result had een annourac
ectin Proceed ballot rathe h/ he clerk, the court proceede
than b reso ution, the’convention evi- transactron of other Business, (a
dentI contem[rrr]lated that the baIIot su seduent¥ took a noon recess ur
% é refy [rrn ormal one % ecess the person. elected
ut's ou be the final expression of cotinty supenntendent qualified as
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such b ﬁec#mg a bond ami takin

the oa but, upon.a motio

made In the afternoon ession to re-
of the count

consider tge election
superintendent, the eIectron was re-
scinded and another appointed to the
otfrc It was held Rat It was not wrth
n the Power 0 %unt% court to
revoke s decrsron int ﬁnn r
was the court’s view that the ba Iot
taken at the m?rnrn sesan havrng
?sulted in.a clear %Iura ity for on
the candi ate? ompletely exhaust-
ower of the court” and that
su seoruent actron taken by 1t

?oon”noet teck s belighy JLge Sﬁ%e
6052 Paly () By

that t“”&dé%u%n be&%rr]e me cgﬂ?t ”.?fr

tha t case Was whether the action. of
%uartery count court In tgkrng
urrs Iction ~ of _ contest proceedin
rou hefore |t as a Judicial tribu-
nal, an in dec %rrng |nvaI|d an aP
Bomtm nt made while a%t d
ggislative. capa ty was sutj
judicia revrew whereas, in the |n-
stant case the only uestron was

whether ﬁ[{l a&oorntment I¥] ? anusfilg-

terl y cou %/ urt actin :

|ve capacity could be rescrn ed oy I
gt In that capacity. Y

(%S 21) 2

ter

while still &cting
And see T#JCk v, Victori
B. C. 179 infra, V. ¢ In w
stating that the various thmgs to he
ballo
nt upon an
of the election

done after the takrng
were merel conse u
could not bé any

Itself, the court sard "I think that
the elgctron is comg ete so far a (f the
Individual voters are concerne
soon as ail the ballots are thrown |n-
to the box. and | think 1t is complete
so far as the council as a hody are
concerned, so soon as the result of the
poll 15 declared.”

And in the case of an appomtment
which ha]d been defeTr %d until the

next reqular meetrn? orntrve
hody, suc a meet nﬁ; berné) consid-
the same for the

urpo

fﬂ meetrnrl; |t has hee
appointment was not subject to re-

crr])étsr eration at the deferred meet-

T ThuII (1|814Statl%3e\)/§l reLZSBurzt%lcl\ll(
rre is
280, Ann. Cag 1916E, 270, where, aﬁ-
though .one of the candidates for the
office” of city attorney, upon an elec-
tion the' common councrl of the
city, had received a ma rrt){ on th ree
of the four formal ballots take heh
orrm Qecessary to an eIectron
|n the court to be mere%
forrt Y0 uorum and not a a
{%r tg/ the eP ersonnel of the  'ncil,
ounci| deferred the eI ot - 0t
nexh regular, meeting, a althou
|n t % eantime the candrdate recefv-
the maHorrt at the first meeting
ha filed hi %ah of office and dualr-
fied for the office, the council,
sub?equent meetmg vofed o rescin
Its former acHon nd then. proceede
to eIect another to the otfre It was
d that. the éPerson elected at the
|rst meetrnﬂ entitled to office, al-
th oud ad_ never recelved a %er-
tificate of election and the ma or

never declared him elec e as t e
courfts view that, the ot taken ii
the first meetrn havrn% een entrre
re?ular and I accor nce Wlt te
rufes of Procee |n% adopted bg
council fo thrs election and th Ber
son recelving the majorrtY on that
[ot havrng dualrfred for the offrcg the
BBorntm was comg o
ect to revocatron ¥ the counc
I te worfs olftt e cour t Aftefr the
e ction of relator, acceptance of the
ﬁce and qualr?catron pby him, the
councr had” no power to reconsider
and elect another." It was said In
this case that It Is not the view taken
by the presiding officer or the mem-
bers of the bod())/ with, respect to the
concl Hsrve less Of therr vote that Is
the determining factor, buc rather
thaht IS alctudally doneh by thhemf |
e rule denying the right of a col-
lective body toyrecgonsrdergan appoing-
ment made bP/ ballot. where th%e IS
no error or | regularrt In the ballot
g ebneen W?s aterx er SosdEOI egsrggseosvﬁs
wrr %a??ot |ts act |¥ com ile
eore te reut o the a ot |s as-
certained made known. When
}hrs IS done and 1t appears clearly
rom the announcement of the state
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of the vote that the number fba lots the first Pallot f t the blank vote
requisite to an a?porntment gen ﬁ % Prece of paper
lawtully given for one person, and no ich ad accrdental attached rt-
erther action s taken, JI of Be to the back of one of the re ular

the hody Is fina ressed and the ballots, and had been rnnocentgrcast

ex
mornt ?terwa(rdom{n%tewrthoults arnOt I?O éehgta tg)atllotO Xthgt tthee apresgn%g

reason t0. revoke an appointment ? In_connection with the
:ﬁppornt emot er_pers rf tat% ﬁCt that there were more votes cast
ex rel.” Scofield v. Starr than there were members votin

conn. 636, 63 Atl. 512, drscuss ed infra, rarsed a suffrcrent doubt wit respe
¢, 2. Cl |n Sta 5e ex re 8oga[r fo the reqularit allot” to
V, Barbour 1385) 53 conn. 16, 2 jDUS'[If the council in drsregardrng the
55 Am. Rep.’ 65, supra. and t(J‘J] a further’ vote; a
The view has heen expressed Ehat that the can a e elected on. the last
it IS necessg in order to complete  ballot Waé entitled to the ?thce The
an eectron aIIot 0 announce the court 5? “Upon principle 1t seems
result of the ot 'Thus, it has been 10 US cear tha the common councrl
sardlt hat “when a ed islatjve hody ex- U 0ﬂ discoverl g %more allots, in-
presses 1ts will by balot, its act 1s not  cludin ong blank " ballot, had been
fomi)lete before the gsult of the bal- cas t]an there were persons votrng
ot Is ascertained and made known. wer to exercise 1fs discr

tron W et er to make an mvestr a-
Statceore]?]( rg|36SC603ﬂeA{(tjl V582t,a”|s£hggggr tion then and there whrc ht re-

|7r§fra ¢ 2. And se Tuck v. Vic- 3urre each member to declare ﬁo
%orra 189221 ) B. C. 179, supra. But Voted, or to assume that the evrdent
or a contrary view, 3ee State ex rel. IIT€ Ularity was harm]ess, %r t(i
g]aI’r\rllergvoggl7 Miller, 62 Ohio St. 436, ¢lud aI sus Iger?O %f frrrztiucast allov

- supra. |9 hat rn pu qh

_ rsurng e latter course

th. Defecl:)tr\llle to; l((1oubl§ful ba”ott tO?N eCrogQCI reasorltve Oexercés(epdreétss
re a ballot taken acoecrve -
body ?or the our 0se of eYectrnlg a LH - Pn Its wi Bajtlot thatltﬁrs course
S0N "0 ofIrce efective or Jrreg S each member

erly” fa
or.w ere th ere is some %uestron rnt e Partrageﬁrn In another ballot; and
minds of the members as to Its requ- having thus exercised its discre-
larity, there would seem to be no ues- tron the Trocess of a porntrng or
tlon” but that the appointive body electing a |t(¥ suryeyor Iy ballot’ was
should be oermrtted 0_take another not completed until the result of the
ballot and that an aptoé1 rntment made ballot aﬁgorntrrTr the respondent was

n such. ques ronafb lot, should ascertal e court did not seem
considere nal an rrrevocab to feel that this ﬁesult Was contrar?/
This seems to be the universally rec- to the result reached in State ex re

ognized rule. Coogan v. Barbour (1385) 53 Conn.
: Thus, in State ex rel. Scofield v. T6. 92 Atl. 686 55 Am. Rep. 65 Su ra

Starr (1906% 78 Conn. 636. 63 Atl. 512 as it crtes ha case In Sug) ort of te
where, upon a ballo eing taken b¥ enera rue admitted It to he
a council convened for the rt)urPose of  Sound, that, after the wil| of the leg I -
electing a city surveyor, there was lative bo has been frna exp resse
one more vote than t ere were mem- the apporntment cannot e revoked
bers votrn one of t e votes1 erng a And in State ex rel. Cole v. Chap-
b? "after this fact had man 11875) 44 Co Pn 595, where, at a
call ed to the attentron of the councrI meeting for the e ectign of a
g the gresr Ing. officer, the co nfl torneg/ at which forty-five mem e S o
took thr more ballots, jt wa t uncrI were resent the first bal-
garnst the o {/ectron rarsed Y %owe twenty-two votes for each
ndidate receiving the plurality on of the candidatesand one blank vote.
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and, upon being informed b tell-

ers 'that the bz?l rg resa/t dg |n a
tie without bern% tolll ot the

vote the ma! hen cast the eord
(t;vote in Tavor o

one of ‘die candi-
dates bué the council, r ﬁusrn to ac-
cept the dec aratron of the mayor that
the first baldptbr] Besulted in a tie.
took a secon ot eas and nays
at which tercnr%ewas
Fleoted it W s helg that the b
ot having heep Ineffective to elect
either. oné of the candidates by rea-
son of the fact that there were dn odd
number of .members. present, and
therefore a tie vote within the mean-
f the statyte Bermrttrn g. the mag
or to cast_the deci mq vete'in case of
a tie Was impossible, [t was within the
8ower of the couno to rescind 1fs
ote on the first bal ot and proceed to
a second ba lot, although 1t was
sar that r[ étdrdate ?ecte on
the first ballot had been duly and le-
ga ly elected, the power of the coun-
rILwouId haveAtﬁeen expﬂausted 010
Ikewise, 1n_Allen v. Morto
94 Atk 405 LS Wit R a1
on a meetin board of trustees
of the Unrv [srt of Arkansas for tp
purpose of electing a treasurer of t
university, the first ballot contarned
a vote without a name on it
though one of the candidates for' the
otfrole %d a ma orrty of trae votes ﬂ
such ballot e en considering  the
En vote, t e oard roceeded to
take a seco a lot, whic Lesulted
In a tie, an overnor of the stﬁte
as resrdent of th hoard then ¢ d IS
vote in favor of another can ate
F (fandrdate then ber (ojared
ected, the electjon of Suc canaldate
was 3%“'% against tt ee omgegtrron r())n
| in [
P %rrst baI[Iot ﬂtatgthe board no
Power to reo%n?| er Its actron and
ornt

ake a second
%n ?P s not

In Mas(fachusetts where
ment made by a collective

J)Iete and” irrevo-

nal dissolution of the

oonsrdered t e

cable untjl the d

meeting, It would seem that, a fortiori,

the ap orntment IS subject to recon-

S| erat on wh ere there IS a %uestlon

astotere ularity of the ball
. in Atty. Gen. v. Simonds (.1373)
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111 Mass. 256. where, Fpon a_ ballot

ta en ?or the electron 0 moderator
town meet g no check ljst was
use as require law. but the

son eIeoted was sworn In and acte
moderator of the meetrn and a b
Iot Wwas then taken for t e LH’ se o
ectrng selectmen, on whrc
the check list was used, (ater W rc
the meetrn was %djourne to meet a
later date, an a % djourne
meetrnq It was decided that because
f the Trregularity In fhe selection of
the moderator at’the former meeting
the election of the seleotmen at that
meetrng| would be disregarded ﬁ a
new ballot taken, it was held that it
was within the power of the meetrn
ﬂ treﬁt the first election as Y]or
that this was true even thou? the se-
Iectmen eIected at the first meetin
a gn the meantrme taken the oat
0 %rcg With %r to the aut or]-
% ﬁemeetrn?1 us to ec are t
rst election void, It was t e court’s
fact that the election
was rescrndeg at an adéourned mee‘
rn% instead of at the meeting ori |na-
alled was rmmaterra ar 3
gro era gournment ern ngar e
a continuation of the sanfe nieeting.
And in Baker v. Cushman (1579)
127 Maif 105, where the result of %he
frrst ballot taken g/a city council
ﬂrpose of e cting ‘a crty clerk
so e lural ItPI Ig favor one
canr but also discl osed that
ere ad been one more vote oasJ
an there wefre members vot n%
b?l ctounc(rjl terddedc an{t {hrst
allot void, proceeded to take another
pallot, it wa% (h ?d that t e candidate
elected on t ?econ ba ot was en
titled to the oflice As s% bg ri
court: It was u.thin te wfu
R]ower of the convention, atﬁ f'ﬂ
eeting, before the result of the
eleotroocee Fn t%egr ggclaqreét astorrrtere%t
Ear gnd rnvalr‘% an toyvote anew.’ !

in Keough v Honok

w]h892 15 M 40% 387
ere, U on a allot bein taken

City cou or for urpose of e ct-

|n a collector o ta es, there was a

Bura Itb in favor of one of the candi-
ates. but there was one scattering

view that t

Likewise
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Vote and after ex mlnlnq B 1cat the court recognized that if there wa3
Trrn vote and finding 1t to be jl ?P mistake or fraud in the taking of the
ble, the mayor dlrecte another bﬁ 0t ballot, the hallot might be rescinded.
0 0 be taken w lch was done WIt out  And see Tugk v. Victoria %1892) 2
g ectron being raised tereto B. C. 179. Infra, V. ¢ jn which
the erson selec %d on thIS ba court efused to' state what \{\)roub
was ei red eeﬁ the ef eﬁto an appointment Y al ot
was that this ers?n ha b where there was a mistake in the bal-
euo omte to the office, so t at lot.
}he counct| could not remove him at a Upon analysis, the rrgrht of a col-
ater meeting and aci oint the person  lective bodg{o reconsidet an aPpornt-
[eceiving the pluraljty .on the first ment wher erp 15 & de ect 0 |rre%-
ot. In support of this result, the ylarjty in the bal|ot would seem to de-
court said: ~“Without consrderm nd not so much upon the question
whether there IS am( abso ute rue 0 8? whether an appoiritment made at a
law as_to what should be done with a  meeting of a coFIPectrve body ma be
vote of '[hIS kind, it 1 J) ?m that the  rescin ed at the same meetm t an
mayor’s decision on the facts was a dgourne meetrnﬁ but rat er upon
reasonable one ang. that 1t was for uestion of the power of such a
the tt?” the first | stance and body {0 corect emors i it proceed-

then ortemaor to make the d e%
sion. If the name_on the vote could gAs said in State ex rel. Scofield v.

not be made out with. -asonable cer- Sta”a(1906) 78 Conn. 636. n Atl. 512,
tarnt Itought not to I e been count-  “The decisive questron wa JII wheth-

for an%d)erson it the vots was cast er an a pomtment und e the rrst al-
er of the convention & 2 ot woll een val -

a me
vgte for a re I and nota fictitious per- er ste W%"VS Been ta en after the
son. It ShOU nave een counte announc ment of the state of vote up-
ascertaining %e whole num er 0f r] thgt ballot, but whet’her the coun-
votes cast.” Tne convention, I’ ? the power, upon t tannounce
ceedrn tO another allot, m wh Ch ment, to take another ballot.”
the me ft%svote assented to the de-

Issolved with ut takm any “action
afrecting this ec a}re result; the pe-  In view of the fact that the manner
trtroner must b 0 have been in which a collective b?dy IS t0 fun?-
dul Ty elected to the orfrce tion and express Its will must be le

here is also dictum supgorth the Iar[%; IZ to its own discretign, and the
ruLe that an aR antment t 15 general con essrﬂn tha J it is_ withip

ubject to recqnsi eratron eret ere  the power of suc yto adopt all
|s some guestron as to the re%arrty necessarY rules, for t roBer con-
of allot, in State v i[lips  duct of its meetings, there would seem
16872 56 1 Atl. 274 (tor- Bo be no ﬂestron bIlt that such a

I | 1S87: Me.) 10 AtI Et a rule Wrth resrt)ect

447) scussed supra. IV ¢, 1 in o0 the recon rderatron of matters
whrch it wa% sajd that jt was within  passed upon b
the power of a board of aldermen to  With_res ect to the rrgh& to attack
set SI e an appointment for an Ir- the vaIrdrt of ruIes of Order provig-
reqularity or |I egality in the hallot ﬁ for réconsideration, attention IS
%t any time before the result of the e to the annotation In 76, L. ed,

cision 0 € mayor, an the petltloner d. Rules of order providing for recon-
having .been eegte on tht hallof, sideration.

an Evm% een duly declared elected, For cases mvolvm% the confirma-
3 nd the convention ‘then having been {}(lm of appointment, See infra, subd.

aIIot was declared: and In State ex 3. 967, entitled P)wer of ¢ Burt
urdrck V. grrel 1191 ) 158 Wis. to pass upon rules of Iegrslatrve od
425 149 N as 1916E,

210, drscussed supra, IV ¢, L iInwhich As illustrative of rules of order per-
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mittme reco srderatron see Roberts,
RuAesOI off Order. I27t fing the iud

n a ease iJlustrating the judi-
cial app?rrcatron o# Ro!;ertsg Rulé of
Or%%rnsse(e10 3gple ex re4|39 fCOMa on
32% 2 A R 1650 |scmé |nfra

in which, In drngt

the act t at the ap rt)orn

sume dutie he offi not
t’hem an 3

9h }% ditional ri ts Where
re Was a ?tron ending to recon-
sider the Cﬁ

irmation_ of" their ap
ointmenc, the court pointed out that,
nder Roberts's Rules of Order, which
ad been adopted as the ryles govern-
|an1n e aptporntrve &Jd the effect oJ
otion to reconsider is, to suspen
all action that the original motion
Would have re urred until the recon-
?rderatron IS acted upon, attention
Ikewise berng ?rven In connection
wrth the effect of a motion to lay the
lon for reconsrderatron on the
ta e, to th Provrsron In Roberts's
Rules of rde with respect to mo-
tions to lay on the table.
rherg the ruIes overnrﬂg a collec-
tive at the time of the appoint-
ment, of an offreer provide for éhe re-
consrderatron of matters passed upon
it, 1t is generally held that the
: porntmentt SUbJE%C to rec%nsrdtehra
jon upon the conditions and within
the tm?e rovrdeg for in such rules.

Thus |n h eported case THO E
SQUIER MPicth) ane, 176) N

om anion ca%e of Nort %
nergi Tf W 49

?d that wh re a commrssron
about to o out of or |ce efected a per-
son to fr a crt orfice. but. uRen a
mo |on made g one of the members

% ”ﬂ'”% ommission, pr%per no-
trce avi g gen  given e com-
missioner of bis intent to make such
motion, the incoming commrssron re-
voked the aLE)

ointment ppointed
no
dttoeroerwer e rule p

reco sraer t1o was

whrch the roceedrn so the commis-
sion, were overn provrded th]at 3
motion to reéconsider any vote shoul
not be inorder after on% rg gular meet-
? of the corgmrssron a hntervened
etween the decision and the motion
or reconsideration, but that 1t should

be in order for any commissioner of
the s evailing srde to move for a re-

i

vide
his mtentron s to ove within ortg
e| ht hours ater e motron to e
re onsr ere Was sse This resu
d not to a fecte
ctt at there had been anot er meet
of the commrssron Intervenin
t en the time of the appoint ent
nd the time of the meetrn% t which
the aeﬁorntment was refcrn where
such ‘meeting was m%re for the pur-
gose of canvassing, the vdpte foLowrn
Ity eectron and could not be con-
Si ere as a r%rTru ar meetrn% of the
commission within_ the meanr 9 of Its
rules. Vigorous drssent rom hrs re
sult was expressed Wy two 0
Judgej see North v. Wagner ( Mrch

supra
An Ia l5escrssron of an appornt
TR i G
ment has been he?d tg be entirely

B rrrgr where it was a rule of the

ﬁ motion for reconsrdera
tion mignt be made by any member
?n the same dJa

or on the next d%
ol owrng the crsrf E(rorpi)se to ne
rec?nsr B e |rc
Mil (IS84 32 H

For further authorrta/ gee the drvr
SIOﬂ of the anno atro a|n with
the rrfrht of a egrs lative pody under
Ifs rufes of ordel to revoke Its con-
firmation of an appointment, infra,,
subd. V1.

The theory upon which it is held
that an appointment is subjec to re-
consideration where the ‘rules by
which the appointing body is gov-
emed provide for reconsideration
seems to he that the appointment is
made subject to the condition that it
may be revoked at any time within
the” period provided for reconsrdera
tion.” Thorne v. Squier 'Mich.) (re-
ported herewith) ante, 126
An? to. the same eff?ct see People

ex re Birch v. Mill 8
I 459, In wh?ch ?t \;vas sard

“The 'roce ure was In entrre accord-
ance (}eru and a appohnt
ment ould be su ect tot m T

Al
are a w to the supervisors and to a
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P rsons, delalrng with them. All con-
racts im %d from a re%olutron are
sub{ ct t0 the rrght to change It l()iy
another resolution passed |n”accor
ance with the ruies on the boardk
sa tt en. a man
é1901rg i,! rvr‘h yrtr % N W1
4. 'infra, subd
b If the vote of a deliberative bodY
Pon the guestron of an appojntmen
the contrrtmatron of an appointment
ect to reconsideration under
te ru% of order (ojvernrng the de?%
eratrve ody qr under the “usual par
lamentary “rules with respect to re-
consrpera ion. the apoornt ent 1S not
complete beyon reoal until the Tpow
er 10 reconsider has been cut off
theN Iahpse of time. h ]
ith respect to the er attitu e
to be takenpb the (Jjudrgr rp in re ar
to rules of0 der a pted for the qov-
ernment of e%rs atr %dres rt
een ar“/ sal If it be said that
efs of the coun(sy court are
mrnr terral judicial, an Iegrs ative,
that, In the election of ?
ftperrntendent y theéustrc S, egr -
ative powers were exercised, and |
determrnrnd this, coptest its ju rcral
ower is alone invoked, we reBy It
IS be oonceo‘ ed, that in the absence
0 ;t?etumlrt ermtrtgtron thaed utSttlheSr
as slative to 0 r
own meh %s n t rX con? lict \Brth t

Iaw ot h of 8)( ]rest%mg derr
eqis |eoorcean ey ado
?n hdo f expressing terrr/dlrl h)d
under t |s method as construed
udrcra ru es do_express t elr wi
ut they (jacr e that te%/ nave not
an procee under their met!: duntrl
o reac a ch(orce acceptable to
ther 1S atrve é ment, en this

[eqisla rve not violative
?gthe aw oar ﬂor e revrewed ana set

ao dﬁ the ‘courts. In this as ect
of t estion rt rnvo ves an app
fatron 0 te rules of par ramentar
aw to the facts more than the ruIe

Prrncr les of 1aw In rts usua ap-
P %a ion o the eorsron of {)étt
4g Leonard V. Haynes
Lea iTenn,) 447, drscussed infra,

V. g d t0_ the samg effect.

see Donnerlv V. Fritt 159
Tenn. 605, 21 S, W. (2d) til9,

ANNOTATED. [S9 A.L.R.

In Plantz v. Rensselaer Cou ty
51924 dt? Misc, 576, 204 X, Y .
1. the defeat of a motion " to reco

sider a vote b whrch cer (arn officers
were a%orn e?{ by a hoard of super-
VISOrsS d not to exhaust the
Bowers of the hoard and Prevent the
oard from taking further action in
the matter except by unanimous con-
sent, under a rule overnrnﬁ he re-
oonSé eratron 0 lons which pro-
vide motron to reconsider,
being put and lost, shall not be re-
newed, nor shall_any subject be a sec-
ond time reconsrdered without unani-
mous consent,” where the appoint-
ment to which the motjon for' recon-
sideration by the board had been qi-
rected was a nuIIrt?/ by reason of. the
o t that the a éao ntee had received
a majority of the votes cast, and

nt aort of the tot embers
therB Jar]rdI Zs e quire %ly
reachrntgt IS result, thec rt ornted
out that in order to have a reconsd
eratron 'Within the meaping of the
ru es governrng motronstforh recon’d-
eration, jt is necessary to have e
va?rd and ef?ectrve decision which can
be made the subject of the reconsid-
le)ratr n, and, rf the decision of the
fo which_the motion for recon-
sr eration 1S directed 1S a mere nul-
X there IS nothing to be reconsid-
n the wordS of the court:
“The rule_ governing motions for re-
consideration refers to the reconsid-
eratro %fahde(frsron of the board, and
It must eld to appytoa deorsron
Whrch has actu dbeen made, an
which 1S awfu and effective, and
which expresses the, performance of
a duty. or the exercrse of oF lgrower
A |st|nc(§|on is al ?o note fetween
a reconsideration after the defeat of
a resolution involving matter with
which the hoard may or maly not con-
cern itself at Its q n discretion and
a reoonsrd%ratron following a failure
to act with respect to a mandatory

du

F)or the question whether the ruies
of an appointive body with respect
to reconsideration apply to the sum-
mary removal of an ortrcer see Ex
parte Richards (1873) L. R. 3 Q. B.
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Div. En?) 363. discussed at length

In subd. T.'b. supra.

e. Contest proceed!ngs before appointive
hotly.

An unusual situation exists in Ten-
nessee with _respect to the office of
count supeﬁrnte dent of schools. In
that state’ the office of county super-
Inten ent |s filled t]hrough an elec-
tlon by the quarter B court.
Under ‘the the ry ado ted he Ten-
i i i
Ehd, coﬁtest ofS Etectrons t e coﬁtest IS
ﬁ be heard. before th y wjom
the officer 1S In uce mtoteorc
It has been held that thrgg e
countly coHrt IS the proper og efore
which' to rrng con est %ro |n s In
the case of a |sPute in the ee tion
of a county super ntendent Leonara

nes 1864) 1 Tenn.) 447,

as e paln | nso V. ‘Brice
[() g 12 Tenn. 5 3S. W. 791
onnell v Fritts 1929)[ 159 Tenn
605 21 S%d} hus Is
sented the ano aous srtHatron 0
ornirve d bein d e of
Idity of"_its own appoint ent

In a recent Tennessee case how-
ever, the act of the uarter count
court in revrewrn% validi
own apporntment nd determi |ng the

the parties In contest
ceedrn S uqder this rule has been he
to be Mmerely a reconsideration 0 |ts
former action, rather than a udrcrgl
review of such action. Thus Viewe
It 1s held that the count¥ court acting
In accordance with its fules of proce-
dure, has the power to reconsider an
BP orntmentt in. contest proceedings
ght hefore it. Donpeilv v. Fritts
'1929)_ 159 Tenn. 605, 21 S, W.
610. 'The view faken by the court Is
expressed as foIIows “The hearrng
of this contest b ﬁ yarterl coun
tx ourt at 1ts April, 1929 ter r%a
vo ved atdeter ination Ibg thfat

s 0 her er rules of proc
ure ha§ een t% d) ed In the elgctron
of the count}/J superintend ent at th
revious f (f‘% term.
ices conclude at their former
cedure was |rre ar, not In accor d
ance with parliamentary practice or
their own methods of transacting busi-

Ness. |t was wrth n their rovrnce to
ecor]sr ert orme ﬁtron e
egislative ju %ment of the qua teRy
count cou matter o this
character ot | confhct with the law
of the land,” as said In Le nard
Haynes, may not be reviewe ¥te
courts. .Thé case hefore . us #]s 0
disting urshed from cases |n which the
ﬂuarter (?untg court_ has acted. il-
its authority.
Such acéron as t at can, of course, be
reviewed In_courts upon proper pro-
cedu[] This .case IS m reX 0 e |n
which the justices have declare
Ectron ap earrn? to have been ta en
them tormerly was uregular ang
not an expression of their” will ﬁn
In_which they proceeded by a met
within ther’ competency “to declare
their real intent."
_ For another Tenne?see case deal-
% with the right of the quarterl
nty court to rescingd an aRPorn
mento a county superintendent, but
In_which the. cunt)( court. was not
actrn% In Its judicia cagacrtg In re-
consl errngteapporné nt, see State
ex rel. Pigrce v. Hardin (1931
Tenn. 471, 43 S, W, (2d) 924,
¢ .ssed supra, subd. 1V.'¢, 1.

V. Rule considered with respect to the
finality of the appointment.

a. In general.

%re would seem to be. no question
but that an appointment is su rect t0
reconsrderatron at anx trme he ore |t
Is finally completed. ~ As said in Board
of Educatron V. McChesny 6(19“3021
235 Ky. 692, 32 S, W. (2d) 26. “A

Pporntment to office m y be revoked
of ‘course, at any fime before the act
becomes final.” ~ It thus becomes Im-
gortant In determrnrn whethgr an
g ointment maﬁl reconsidered,

ascerta%n at| at st qe dt e appoint-
ment is finally comple

[t should be observe% however, Ahat
It 1S ot Intended in the present al
sréarnero theeatn(r)rotatronht% taanke ud)o tn e

uesti W [
ﬂtent éhegomes P na{ comp FePte
ttemrt)t were made to resent alI
of tg authorities on this question, It

woulid be necessary to extend the dis-
cussion to questions other than the
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srder an ointment. or ex-
the on of the frna ity of

an appornt ent arises In almost alt
cases W ere man amus IS sougnt, to

t ot the g;orntrve power to re-

comp e he completion Of nn ap Olnk
ment EWISG I CasSes eaInH: t
uestron of the OIH'[ or time at

whrc the liabilit suretie

the offrc r's % E{ att c es, an
many er cases. T e (ases d
cussed In th: grefsent |vrsron of the
ann gtron there ore should re-
arded rather as ilJustrative o the
eneral B]IIHCI les with respect to the
inalit orntmen[ts than as an
exhau tive collection of cases on such
quth respectft the general rule
governing the finality “of ~appoint-
ments, it 'has been said ‘that “it Is com-
Iete when t e [ast ac% of the ap-

?ISqt Hg auoargy a(fUCaeF(?n EJ\IICCO

gsnegl (1930) 235

T0 the same effect see Mar
ury V. Madrson Cranch
(U.S) 137, 2

For"the frnalrty of recess appoint-
ments, see su ra sybd.

For' the fin of an appointment
by ballot, see su%ra sub (F p?

b. Xotice and acceptance of appoint-

n . State ex reI Whrtney

Buskrrk rg%878 AL 63 drs
?ussed subd c the con-
irmation of a nomrnatron made b

ﬁ mayor to a hoard of councilmen was
t subject to reconsrderatron

at ougn. no notlc% been given to
the apﬁorntee of the appointment,
lor v. Boar of Educatron
11 W. Va. 52, 160 S. E. 299

1931)
6vhere an order Was entereg at a meet-
§ of & poard o education & epﬂ't‘h
th foﬁowrn Fschool ear, and te
nex asy grm of €0 tract sup ﬁ
O TE ate department § °hé‘§es'| L
bﬁ th offrcer% of tﬁ oard, butg
gest made [y the appointee a ew
vs later that she be all(?wed to %rg
e AR G
ﬂel ofythe board, thega porntmernt was

ANNOTATED. [39 A.L.R.

revoked, it Waf held that the appoint-
ment was fina wrthout an acceﬁtance
g/ the ap 6orntee and that the aé
tém uthorize

Rted ocation was unﬁ

uestion . whether the ap orn
trve bo loses its Power of re?
eratron communicating the fact of

INtment to the appointee was
rarserf 0bu not éec&ge P Wood V.
Cutter 8841 138 Mass. 149, supra,

sund.
And the court in Allen v. Morton

1910 94 Ak 405
sgu ra’ subd. r C 2, dzeclrnet}N‘to

ress any 0 mron as t0. whether t e
oar ) {t tmg the officer ¢ uﬁd ae-
nve |se power Ccf recon-

sr erin Be aprr)]erntment at t e same
meetrn munrcatrn% act
ﬁg intment to the apg intee a
By th acceptance of the pporntment
Im,
yFor the rhght of .2 common_ council
to rescind the confrrmatron of an ap
Eorntment after the aé) orntee
uire

erformed every act re
0 Indicate his acceptance o t e o

frce see Re Fitzger

Supp. 8 a tm% darn 19 3§ é)

DIv 434 IS-
cussed |nfra subd V

C. Issuance of commission; signing ap-

pointment.
e

50, as tQ preclude reconsrderatron has

arisen In° a number ot cases in con-

nection wrth1 the 1ssuance of a com-

mrssron or the executron of a writing

evr encrn the apéaorn ment.
am

ase 0 Mar ry V.
Madrsog (130 g Cranch %7
)L 60, dn aRPorntm nt b t
President of the U

the power conferred tﬁdorﬁthﬁes
Constitution to nomrna[te anén btz ang
with the advice and consent o
Senatg fo aEpomé all officers of t
United State by another article
of .the Cons Htutron Ao commission aI
ofrcers 0 t e United States, It bem%
Provr ed by an act of Co rigr ss tha
he Secreta of State shou the
?fa nite Statfs and s ould
a x?]uc sea tofa CIVI commrssrons
was held to be final anét |rrevocab
after the commission had beeu srgne
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and the seal affixed to it by the Sec- 301, upon the the?rysttdhgt ghfe?esrtsatghe

retary ot State, althou-'h thie ommis- rovrdrng that al

sion "had not been delivered to the Eorne vthe overnor, to fill vacah-

apBorntee ies, should ommissioned did not
ut Where thet (Ijaw rovrdes that pXohOmféttoﬁO”h”Jé“'r‘é”ﬁt?e an|0r|] t?ﬁé

?Yw \?aclgﬁf; eserr]:ae boer C%h?%'|23?one case of such officers, |t was ?teld that

or receive a certrfrcate of election or the aﬁ OINF??N 0 erson f
il 0 R i o el e e b
cerfificate Is issued to one appointe

HI a vacancy, ehe ap Onnt e%t ma( and Irrevocable after the act o

be reconsidered’ anot er 3350 ointment, I&hou gh the aropornt e

ed.  Conger v. Grlmer (1867) ever received a commrssro Two
75 owever, dissented from

udges,
So0. in accordance th the state- lresHFt upon the_ground t?tat the 0 ce

ment in |v| rb u adison It commrssr ner was a state office

pra, 1o th e e fect tl\t/]t the, frhal actt t% contemplation of the stat-

tj the a pointment Is th e 5| nrn% ute and t erefore an offrce w hich re-
ar

the com |ssro It was h uired a commission, and that, even
r?ngton V. Pardee E] % P qfnot considere as a sfate %rce th e

7 Pac. 83 where.s erson d statute creatrnﬁate office should he

been ap Othd to an’ office consrdere aa flaving been passed b
ernor ah)d the aBPorntment confrrfgn grslatur SUbAECt to th egenera
b tesenate no commission h BfaCtl of the ?vernor under  the
ever been issued and the successor ther statute of ssurnc]; commissions
to the, %overnor refused tg issue such In all casef where 3&10 ntments were
commission, that the appointment had made to fill vacancl
never been completed. "The court In A distinction shoulg be noted be-
this case said:  “The appointment is tween cases. where the 1ssuance of
not made until the commission IS is- the commission IS an essentral art
sued, and, issuing the same Is, the Iasf of the.a oorntment and cases where
act, and in 1SSUMg t e commission of It s simply. the exercise of a minis-
the governor is er orming an ex cu terial function.
trve and not @ ministerial ‘act, an Thus, where the apporntrve ower
therefore acting under his |scret|on is vested In a bo other than E)
gpowers an ma 0r may not Issue ernor as wheret tfice 1S to efﬂ ed
cmmrssron a hough “the senatg hrouah an eectron the people, and
}{ ave advised It an% consente the gnctron of the overnor |n iSSU-
he should make the appoint- ? commrssron tq the person ap-
men PO nﬁed or elected Is Pure minJs-
But in Hoke v, FreId HS@ 10 terial. and he has no discretion wit
Bush 'Kv.) 144 19 Am. R tesoect to the Issuance of the com-
agﬁorntnte \x é e of %count mrssron it would seem clear that
F Idenced after the governor ha3 once Ber formed
an une urvoca acts an statements this .duty bsy the issuanc a com-
tke e and by the act of the mission, power I ex austed an
cer te court |n In uct|n h the commlssron cannot be revo e X
app?mte Into office, W? him. _Ewing v. Thompson | 4
final and jrrevocable, athou h tere Pa. 372. s the court sard
was no valid written evrdence of the power of the governor to revoke a
Borntment commrssron 0nce |ssued to an offrcr
f course where no comrprsston |? not removable at ﬁeb (fasuréa
required for the office, thg nant 0 overnor ma e denl Even

t ea ointment does not depend dpon  Where h ower 0 oInt-
t e |Egua,nce of a commrssrdJ p ment of such an arficer, Sdre BBI\%%

Thus, in_Draper v, state  1011) 175 ment once made Is Irrevoc
Ala. 547, 57 Sop772 Ann. Cas. 1514D more, It wou?d seem, e|s a commission



