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ate to exercise its confirming or rejecting 
power <n the absence of executive communica­
tion. to consider the meaning or effect of the 
word 'nominate' or a provision that the Gov­
ernor shall nominate, where a nomination is 
not required for che particular office in ques­
tion. Nor, except in the very few instances 
in our statutes providing that the Governor 
shall nominate, do they contain anything re­
stricting the authority of 'the Senate in the 
exercise of its said power to cases where its 
action lias been directly invited by a communi­
cation from the Governor, unless such restric­
tion is to be implied from the fact that its 
power is to advise and consent to or confirm 
or to refuse to consent or confirm. And that 
we think presents a very important question 
and one upon which the authorities directly 
in point are few. They support, however, the 
contention thnt the Senate may act upon au 
appointment where such action is provided for 
by law, although 'he appointment has not 
been communicate'i to it by the executive or 
through his office.

“The orderly and contemplated m.etbod is 
of course an executive communication placing 
the matter before the Senate for its consid­
eration, and that is the method usually em­
ployed here and elsewhere. We suppose also 
that upon a reasonable anticipation of a neces­
sity therefor the Senate might request by 
resolution the submission to it of recess ap­
pointments which when so submitted it 
would be authorized to consider under its 
said power. But why may not the Senate act 
upon an appointment of which it has knowl­
edge, if the Governor should refuse or neg­
lect to ask for such action especially where 
the appointee is known to have entered upon 
the duties of the office? A provision for an 
appointment by the Governor with the con­
sent of or to be confirmed by the Senate di­
rects not only what shall be done, but also in 
effect what shall not be done. The affirmative 
act of the two governmental agencies Is re­
quired to confer title to an office unde;’ such 
a provision. A completed appointment cannot 
be made in any other way than as so provid­
ed. People v. O'Toole. 164 111. 344. 45 N. E. 
6S3: Clark v. State. 177 Ala. 1SS. 59 So, 259. 
While the Governor's act in, selecting the per­
son to be considered for an office may be the 
principal and perhaps the more Important one 
of the two, it is not alone sufficient. A con­
struction of such provision denying the right 
of the Senate to act in any case unless direct­
ly requested to do so by the Governor or by a 
communication from his office would obvious­
ly give him the power to ignore the co-ordi­
nate right of the Senate, ant! might mean the 
abolition of that right, and certninlv would 
muke it entirely dependent upon the Govern­
or's pleasure. The probability of that effect 
would be more marked, perhaps, where a re­
cess appointment for a fixed terra is held to 
be effective until rejected by the Senate, but

under the rule adopted in this state, and to 
which we adhere, that confirmation when re­
quired is necessary to complete an appoint­
ment, the same result would not be impos­
sible."

On the same point, the Kansas court said :
"No good reason is advanced why the Sen­

ate would not consider such recess appoint­
ments without such direct word from the ex­ecutive. • « • The offices in controversy 
are all located in the capitol building, in 
which the Senate holds its deliberations. 
They are important departments of the state 
government. The Senate may. and often does, 
have official business with them. It receives 
reports from them, It considers the service 
which the departments are. by law, required 
to perform. It considers the extent of such 
service and its requirements. It considers 
and passes appropriations In order that they 
may lawfully and properly function. Under 
all the circumstances, the senate cannot shut 
its eyes to the facts as to whether the respec­
tive offices are filled; whether they are func­
tioning under the law, or whether there is a 
vacancy there. * • • The Senate, which 
has official knowledge of all of the acts of 
another state department, may not close Its 
eyes to an existing fact merely because the 
executive has failed to transmit a communi­
cation giving it the advice. • • • The
Senate must be permitted to investigate on 
its own initiative, and without communica­
tion from the Governor, the status of offices: 
otherwise the Governor could fill and refill 
them at his pleasure by simply falling to ad­
vise the Senate. » « • The Investigation 
by the Senate brought before it the records 
of the secretary of state showing the appoint­
ments of the defendants. We conclude that 
the Senate did not go beyond its powers in 
making the investigation concerning the offices 
held by the defendants, and. having satisfied 
itself, that it could properly exercise its Judg­
ment thereon.”

Section 3750 of the Statutes refers to ap­
pointments made by the Governor, and not 
nominations. Hence the Wyoming and Kan­
sas cases are in poiut. and we think their 
reasoning on this question sound.

[9] As the title to the office of the appoint­
ees referred to in section 3750 of the Stat­
utes is finally vested in such appointees when 
their appointments are confirmed by the Sen­
ate, and as the Senate must confirm. If it is 
going to confirm at all. at its first session held 
after the appointments are made by the Gov­
ernor. and as it is charged with notice of the 
appointments entered on the Executive Jour­
nal aud may take them up for action without 
waiting for an executive communication con­
cerning them, and as a nonnction by the Sen­
ate is not confirmation, it must follow, to give 
itny effect to the statute at all and to carry 
out its manifest purpose, that, if the appoint­
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ments be not confirm ed at the first session o f 
the Senate fo llow ing their making, they ex ­
pire w ith  the adjournm ent o f  the Senate, and 
while it m ay be true that, under the statutes 
which create  their offices, the appointees m ay 
hold over until their successors are appoint­
ed and qualified, there is a vacancy w hich the 
G overnor m ay fill.

[101 A ppellants argue, how ever, that con - 
reding that the appointm ents here in question 
were o f  the character required to be con ­
firmed by the Senate and that the Senate 
could have considered these appointm ents 
w ithout any d irect com m unication  from  the 
G overnor concerning them , the nonaction on 
the part o f  the Senate should be considered 
a confirm ation  rather than a rejection, since 
under the fa c ts  the case fa lls  w ithin the rule 
o f  M ontgom ery County F isca l Court v. T r im ­
ble, supra, rather than that o f  M organ v. 
Cham pion, supra, because the Senate had an 
opportunity to vote and fa iled  to d o  so. T h e  
rule o f  T r im b le  Ca3e Is, as pointed ou t in  the 
M organ Case, applicable on ly when "an  e lec­
tion" is held and every one entitled to vote 
"h a s" h is opportunity to vote and say "y e s "  
or to  say  “ no.”  No vote on the question o f  
the confirm ation  o f  these appointm ents was 
ever taken by  the Senate, and so the ru le  o f  
the T rim ble  Case is inapplicable, and the case 
o f M organ v. Chumpion controls.

W hat w e have said being true, the appoint­
ments o f  G overnor F ields both fo r  the tw o- 
year and four-year term s exp ired  w ith the 
ad journm ent o f  the 1028 Senate, and G overn­
or Sam pson had the authority  to appoint to  
the vacan cies thus created.

[11 .12] T w o  other points are m ade by the 
appellants against the conclusions here 
reached. T h ey con tend : First, that the rea­
son fo r  denying the G overnor arbitrary pow ­
er o f rem oval between the tim e o f appoint­
ment and confirm ation, as It is conceded 
section 3750 does (see a lso M cChesney v. 
Sam pson [K y.] 23 S.W .(2d) 584), applies w ith  
equal fo rce  to such rem oval between the ad ­
journm ent o f  the Senate a fter the appoint­
ment is m ade and the exp iration  o f  the term . 
Secondly, they urge that the pow er o f  the ex ­
ecutive office w as exhausted when G overnor 
F ields appointed m em bers o f  the state text­
book com m ission, and such pow er could be 
revived on ly  by action o f  the Senate In re­
jecting the parties named. N either o f  sa id  
contentions m ilitate against the conclusions

herein reached. I t  would hardly be contend­
ed that i f  the Senate had, by vote taken, re­
jected  the appointm ents o f  the Governor, then 
the right o f  the G overnor to make other ap­
pointm ents could be questioned. And as the 
nonaction o f  the Senate is ju s t  such a re jec­
tion  as an actual vote o f re jection  w ould have 
been, it fo llow s that the pow er o f  the G overn­
o r  to m ake other appointm ents is as com pre­
hensive as it  w ould  have been a fte r  an actual 
vote o f rejection .

So much as we have said applies to both the 
four-year and the tw o-year appointees o f  
G overnor F ields. As to the latter, there 13 
yet another reason why their offices were va­
cant at the time G overnor Sampson filled 
them.

[13] A lthough it Is true that, due to the fa c t  
that chapter 77 o f the A cts o f  1026 did not be­
com e effective until June o f  that year, fo r  
w hich reason it w as Im possible fo r  the G ov­
ernor to appoint Its m em bers in A pril, as sec­
tion 1 o f  the act provided, it does not fo llow  
that therefore the L egislature Intended that 
the term o f  office o f the G overnor’s appointees 
should exp ire  two and fo u r  years from  the 
tim e o f  his appointm ents. In arriving a t 
w hat the Legislature intended about when 
these term s o f  office should expire, it  is a po­
tent consideration  to rem em ber that, despite 
the elim ination o f  the em ergency clause, the 
Legislature refused to change the date w hen 
it  said the term s o f  office o f  the m em bers 
o f  the com m ission w ere to  begin, and pro­
vided that such terms should exp ire  two and 
fou r  years from  such appointm ent. T h is  
statem ent is  not rested on con jecture, fo r  w e  
find on page 27S0 o f  the H ouse Journal o f  th e 
1926 Session a rejection  o f  an am endm ent to  
this b ill strik ing out the w ords "A pril, 1926," 
w here it  appears in section 1 o f  the act, and 
substituting the w ords "January, 1923." W e 
conclude therefore  that, although the legisla ­
tive purpose that these appointm ents should 
be made in A pril, 1926, cou ld  n ot be carried  
out, since the act w as not then in effect, its  
ju st as evident purpose that the term s o f  o f ­
fice G:us created should expire in A p ril o f  the 
even years fo llow in g  may and should be, fo r  
w hich reason the tw o-year appointm ents o f  
G overnor F ields could not extend beyond 
A pril, 1928. T h e judgm ent o f  the low er cou rt 
being in accord w ith these view3, it  Is a f ­
firmed.

W hole cou rt sitting.
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ta tion , leg is la tive  In te rp re ta tion , o r bonus- 
b oard  in te rp re ta tion , and m y hope Is the 
L eg is la tu re  about to assemble w ill fo rb e a r 
to m ake penurious use o f the pow e j which 
the m a jo r ity  opinion concedes to It.

JO H N STO N , 0 . J ., concurs in  the fo reg o ­
ing dissent.

M A R SH A LL , J ., d issents from  th ird  p a r­
ag raph  o f sy llabu s and correspond ing p a rt i 
o f  op inion . I  am  ve ry  s o r ry  th a t I  cannot 
ag ree w ith  the cou rt in a l l  Its conclusions.

T he  law  adopted by the people provides 
fo r  the issue o f bonds " In  a sum not ex­
ceeding twenty-five m illion  d o lla rs ,”  to p ro ­
vide funds to pay the debt o f  one d o lla r  a 
d ay  which the state acknow ledges it  owes 
and which i t  p rom ises to pay. No o ther 
bonds a re  au thorized , and the L eg is la tu re  
is  not given pow er by that law  to au tho rize  
an y o ther issue o f  bonds. Tw enty-five m il­
lio n  d o lla rs  is named In the law  as the lim it 
to  which bonds m ay be Issued. T ha t'am oun t 
o n ly  was app rop ria ted  by the people f o r  the 
paym ent o f  the debt.

Section 1 cannot be considered separa te 
and  ap a rt from  the rest o f  the law . The 
w ho le  law  m ust be exam ined to ascerta in  
the meaning o f  an y  p a rt o f It. W hen so 
exam ined, section 2 shou ld be considered as 
a restric tion  on the acknow ledgment o f  in ­
debtedness contained in section 1. Twenty- 
five m illio n  d o lla rs  was the to ta l am ount 
th a t was voted by the people. The sta tu te  
reads, " in  a sum not exceeding twenty-five 
m illion  d o lla rs ."  T h is  lim its  the am ount o f  
bonds that may be issued under th a t law . 
I f  th is construction o f the law  be not cor­
rect, why name any am ount as a lim it  to the 
bonds tha t may be issued under it? ' W hy  
does not the law  say th a t bonds sh a ll be issu ­
ed in such sum as may be necessary to  pay 
the one d o lla r  a day? The sum named is a 
res tric tion  on the to ta l am ount o f  bonds tha t 
m ay be issued under the law . not m e re ly  a 
restric tion  on the am ount th a t the issuing 
officers may put out.

BARRETT V. DUFF. GOODRICH v . CRAW- FORD. RICE V. GREENLEAF.(Nos. 24930, 24950, 24955.)
i Supreme Court of Kansas. July 7, 1923.)

(Syllabus by the Court.)
I. States <3=41—Executive power of ->vernor continuing, and not broken by sue .sion. 

The executive power of the Governor is a continuing power, never ending, and not broken by succession.

2. States <8=51— Appointee of Governor dur­ing recess of Legislature holds for full term, subject only to nonconcurrenco or rejection of Senate.
' Where the appointment to an office is vest- ! ed in the Governor, with the advice and con­sent of the Senate, and the term of the in­cumbent expires during a recess of the Legis­lature, and the Governor appoints a successor to the office, tell, that the appointment vests in the npr ae a right to hold for his full term, sut only to be defeated by noncon­currence ol ejection of the Senate.
3. States <8=46 — After appointment neither Governor nor successor has further control over appointee until rejected by Senate.Where the power of the Governor has been exercised by the appointment to an office, and the appointee has qualified and been vested with the powers and prerogatives of the office, neither the Governor nor bis successor has any further control over the appointment unless and until the appointee has been rejected by the Senate.
4. Officers <8=7—Where term of office fixed by statute, power of removal does not exist In exeoutlve except by statute.

Where the term of an office is fixed by stat­ute, the power of removal does not exist in the executive except so far as provided by statute.
5. Officers <s=7—Executive power to appoint does not include power of removal unless tenure not statutory.

The executive power to nppoint to office does not include the power to remove unless the tenure of office has not been declared by law.
6. States <8=46—Neither Governor making ap­pointment with statutory tonure nor succes­sor can revoke It.

When the appointee to an office, .the tenure of which is declared by law. is commissioned by the Governor and vested, with the power and prerogatives of the office, neither that Governor nor his successor can revoke the appointment.
7. Statutes <3=206—One part should be con. strued with other parts of same statute to prevent treatment of any one clause as super­fluous.

Rule followed that one part of a statute should oe construed by other parts of the same statute, so that, if possible, no clause or pnrt thereof shall be treated aa superfluous, and especially when the two are parts of the ; same section. State v. Mitchell, 50 Kan. 2S9. 33 Pac. 104. 20 L. R. A. 306; McCreedy v. City of Ft. Scott (Kan. Sup. No. 24905 ) 216 Pac. 237.
8. States <8=46—Statutory appointment by Governor during recess of Legislature may be confirmed or rejected by Senate.

Where statutes provide for appointment by the Governor, by and with the advice and con­sent of the Senate, and there is an absence of any constitutional or statutory provision limit­ing its power, the Senate may, on its own in­itiative, without advice from the Governor,
—.For other cases see same topic and KEY-NL'MBER la all Key-Numbered Digests aad ladoree
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institute and conduct investigations of recess appointments made by the Governor, and mny confirm or reject them.

Dawson and Harvey, JJ., concurring in part and dissenting in part.
Original proceeding in quo warranto by 

John E. Barrett against Hugh Duff, by L. E. 
Goodrich against John H. Crawford, and by 
M. H. Rice againsB Jessee W. Greenleaf. 
Judgments for defendants.

Frank Doster, J. E. Addington and Silas 
Porter, all of Topeka, and S. B. Amidon and
S. A. Buckland. both of Wichita, for plain­
tiffs.

Chester I. Long, A. M. Cowan, and W. E. 
Stanley, all of Wichita, J. A. Troutman, of 
Topeka, and Warren F. Wattles, of Wichita, 
for defendants.

HOPKINS, J. These are original proceed­
ings in quo warranto to determine the titles 
to the offices of state inspector of oils, judge of the court of industrial relations, and 
member of the Public Utilities Commission. 
The facts briedy stated are as follows:

Harvey H. Hotter was appointed state 
oil inspector by Gov. Henry J. Allen for a 
term of four years, beginning March 3L 
1921. His appointment was confirmed by the Senate March 16, 1921. October 13, 1921, 
lie resigned, effective November L 1921, and 
on October IS, 1921. the defendant Hugh 
Duff was appointed and commissioned by the 
Governor to succeed Mr. Motter for the un- oxplred'term ending March 31, 1925. Novem­
ber 1. 1921. Mr. Duff qualified and entered 
upon his official duties. He has performed 
such dirties at-all times since that date. On 
January 27, 1922, John H. Crawford was by 
Gov. Alien appointed and commissioned as 
a judge of the court of industrial relations 
for the terra beginning February 1, 1922. and 
■■nding February 1. 1925. He duly entered 
upon the duties of such office, and has per­
formed the same since that time. On March 26. 1922. Jesse W. Greenleaf was by Gov. 
Allen appointed and commissioned as a mem­
ber of the Public Utilities Commission for 
the thPee-year term from March IS. 1922, 
:o March IS, 1925. He duly entered upon 
the duties of such office, and has so continued.

On January 9. 1923. the Legislature con­
vened. and on January 16 following, in regu­
lar session of the Senate, a motion was 
adopted that the Senate consider recess ap­
pointments. The appointments of Messrs. 
Duff, Crawford, and Greenleaf were referred 
•n a Senate committee. On February 21. 
1923. Gov. Jonathan M. Davis transmitted- 
the name of the plaintiff John E. Barrett 
to the Senate as state inspector of oils for 
the unexpired term for which Mr. Duff had 
previously been appointed. On March 6. 
1923. Gov. Davis transmitted to the Senate 
the name of the plaintiff Lee Goodrich as a 
member cf the court of industrial relations

for the unexpired terra for which Mr. Craw­
ford had previously been appointed. On 
March 16, 1923, Gov. Davis transmitted to 
the senate the name of the plaintiff M. H. Rice as a member of the Publlo Utilities 
Commission for the unexpired term for which 
Mr. Greenleaf had previously been appoint­
ed. On February 22. 1923, Gov, Davis ad­
vised Mr. Duff by letter that he bad revoked 
and canceled bis appointment as state in­
spector of oils. On March 6, 1923, the Gov­
ernor conveyed like information to Messrs. Crawford and Greenleaf. On March 7, the 
Senate, in executive session, confirmed the 
appointments, respectively, of Messrs. Duff. 
Crawford, and Greenleaf to the offices, add 
for the terms for which they had been ap-. 
pointed.

March 1, 1923, Gov. Davis issued a paper 
in form and with intent to commission Mr. 
Barrett state oil inspector. He issued like 
papers to Goodrich and Rtce March 24, 1928-.- 
The cases have been submitted together, and--, 
will be so considered. They Involve considri 
eration of several questions. The plaintiffs 
contend that under the laws providing for' 
appointments with the advice and consent.- 
of the Senate the required acts and neces-* sary order of their sequence are: (a) NomM 
nation by the executive, communicated dir* 
rectly to the Senate: (b) consent by the:
Senate; (c) appointment by the executive 
to be evidenced only by a commission to the.: 
appointee: that, unless, and until appoint­
ments have been made in such order and ser.; 
quence, those holding the respective offices'- 
may be removed at the pleasure of the Gov-- ernor. • !

The defendants contend that plaintiffs* 
construction of the statutes under considers- 
tlon is erroneous, due to a failure to dis­
tinguish between the procedure provided by 
the Constitution of the United States and 
that provided by the statute of Kansas: that 
there is no provision of the Constitution of 
Kansas and no statute relating to the offices 
in controversy which requires, or contem­
plates, a so-called nomination; that "tenure 
of office" means the term of office, and re- . 
fers to the office itself, and not to the person 
who happens to hold it: that a portion of the 
term, cannot be different from the whole 
term of which it is a part; that the Govern­
or, having exercised' his power of appoint­
ment. and vested the defendants with the • 
prerosatives of office, cannoc revoke or with­
draw the appointments, and that he has no 
authority, without cause, to summarily re­
move the defendants from office.

[1] 1. We may first consider whether the 
action of Gov. Allen in naming and commis­
sioning defendants Duff, Crawford, and 
Greenleaf to their respective offices was, in each case, merely a nomination, or an ap­
pointment. The supreme executive power of 
the state is vested in the Governor. Const, 
art. 1, | 3. Tills executive power is continu­

pr .  D U F F  9 1 9
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ous—never ending. It knows neither names 
nor persons. It began with the first Govern­
or. has continued ever since, and will con­
tinue unbroken so long as the Constitution 
exists. It follows that, in respect to the 
offices in question, Gov. Davis had the same 
power and no greater power of removal than 
that which would have been possessed by Gov. Allen had he remained in office. It is 
strongly urged by the plaintiffs thnt the 
three appointments by Gov. Allen were not 
effective until they were communicated by 
the Governor directly to the Senate and the 
Senate had consented thereto; that the ap­
pointments were, In effect, nominations only, 
which could be withdrawn, and, Inasmuch 
as they were not communicated to the Senate 
by the Governor the Senate had no power to 
consider them; that it was therefore within 
the power of Gov. Davis to remove the de­
fendants; that his notification of removal 
created vacancies In the respective offices, 
.and that the plaintiffs, by virtue of his com­
missions, are entitled thereto.An examination of article 2, § 2, of the 
Constitution of the United States, together 
with certain provisions of the Kansas Con­
stitution and the sections of the statute hav­
ing to do with the appointment of the re­
spective offices in controversy, is necessary 
to an understanding of the issues.

Article 2. § 2. of the Constitution of the 
United States is as follows:

"He [the President] shall have power, by and with the advice and consent of the Senate, to make treaties, provided two thirds of the Senators present concur; and he shall nomi­nate and by and with the advice and conaent of the Senate, shall appoint ambassadors, oth-' or public ministers and consuls, Judges of th# Supreme Court, and nil other officers of the United States, whose appointments are not herein otherwise provided for, and which shall be established by law. • • • The Presidentshall have power to fill up all vacancies that may happen during the recess of the Senate, by granting commissions which shall expire at the end of their next session.”
The Kansas Constitution has these pro­

visions:
Article 15. § 1: "All officers whose election or appointment is not otherwise provided for, shall be chosen or appointed as may be pre­scribed by law,"Article 2, 5 19: " • • • It [the Legisla­ture] shall have the power to provide for the election or appointment of all officers, and the filling of all vacancies not otherwise provided for in this Constitution."Article 15. § 2: "Tenure of any office not herein provided for may be declnred by law: when not so declared such office shall be held durine the pleasure of the authority making the appointmenc, but the Legislature shall not create any office the tenure of which shall be longer than four years."
The Kansas statute relating to appoint­

ment of oil Inspector, being section 2, c. 200,

of the Laws of 1913 (section 5011, General 
Statutes of 1915), is as follows:

"Tbo Governor shall, on or before the 1st day of April, 1913, and every four years thereafter, appoint a suitable person who is a resident of this state, and not interested in manufacturing, dealing, or vending any of the Illuminating or heating oils specified in sec­tion 1 of this act, as state inspector of oils, whose term when confirmed by the Senate, shall be for four years from April 1, 1913, and until bis successor is appointed and qualified, unless sooner removed by the Governor: and he may be removed at any time for cause."
The statute relating to the appointment of 

Judge of the court of Industrial relations, 
being section 1, of chapter 29 of the Laws of 
1920, Is as follows:

“There is hereby created a tribunal to be known as the court of ind<. '.trial relations, which shall be composed of three judges who shall be appointed by the Governor, by and with the advica and consent of the Senate. Of snch three judges first appointed, one shall be appointed for a term of one year, one for a term of two years, and one for a term of three years, said terms to begin simultaneously upon qualification of the persons appointed there­for. Upon the expiration of the term of the three judges first appointed as aforesaid, each succeeding judge shall be appointed and shall hold bis office for a term of three years and until his successor shall have been qualified. In case of a vacancy in the office of judge of said court of industrial relations the Governor shall appoint bis successor to fill the vacancy for the unexpixed term. • • • ”
The statute relating to the appointment of 

a Public Utilities Commission, being section 
1, c. 260, of the Laws of 1921, is as follows:
"A Public Utilities Commission is hereby con­stituted and crented, which shall be composed of-three commissioners, who shall be appoint­ed by the Governor, by and with the advice and consent of the Senate. Of such three persons first appointed, one shall be appoiuted and designated to serve for a term of one year, one for a term of two years, and one for a term of three years, said terms to begin upon the qualification of the persons appointed thereto. Upon the expiration of the terms of the three commissioners first to be nppointed. as aforesaid, each commissioner shall be ap­pointed and shall hold his office for a term of three years and until bis successor shall havn been appointed and qualified. In case of a vacancy in the office of any commissioner, the Governor shall appoint his successor to fill the vacancy for the unexpired term. • • •"
It Is apparent that appointments are made- 

in two entirely different ways. Uader the 
Constitution of the United States the Presi­
dent sends his nominations to the Senate, if 
the Senate consents the President then ap­
points. Except In article 7. referring to trus­
tees of benevolent Institutions. Kansas has 
no constitutional provision compnrable to article 2, $ 2, of the Constitution of the United 
States. There Is no constitutional provision
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In Kansas, and do statute which applies to' of the State v. Breldenthal. 55 Kan. 303. 40tu° offices in controversy, which first requires 
a nottdnation by the Governor. Urxler the 
Kansas Constitution and statutes the ap­
pointments to the offices in controversy are 
fnnde by the Governor before the Senate Acts.

The federal statute provides for granting 
commissions to fill vacancies occurring during 
a recess of the Senate, expiring at the end 
of the next session. The statutes here In­
volved provide for appointments to fill va­
cancies for unexpired terms, and provide 
that appointees shall hold until successors 
are qualified. If an appointment to fill a 
vacancy occurring during a recess of the 
Senate were a mere nomination, which vested 
no title to the office until the Senate acted, 
an incumbent whose term expired during a 
Seunte recess could hold over under the stat­
utory provision for bolding until a successor 
was confirmed and qualified.

Both parties support their contentions by 
substantial authority. The plaintiffs cite 
various cases based .on and which construe 
and Interpret statutes where nominations 
preceding senatorial action are required. 
These are similar to the requirements of the 
federal Constitution. The rely on Marbury 
v. Madison, 1 Cranch, 137. 2 L. Ed. 60. a case 
in which Chief Justice Marshall wrote one 
of the most important decisions in the Judi­
cial history of this country. He was deal­
ing. however, with the provisions of the Con­
stitution of the United States which requires 
a nomination before senatorial action, as dis­
tinguished from the Kansas statutes, under 
which completed appointments, so far as the 
Governor is concerned, are submitted to the 
Senate for its approval or rejection. It might 
well be said chat the logic and reasoning of 
Chief Justice Marshall supports the conten­
tion of the defendants in the instant case. 
The principal question there decided was 
that the executive, having once completed 
the last ael which he had authority to per­
form. could not thereafter revoke that act. 
In the instant case it may be said that, the 
Governor having the power nnd authority to 
appoint the defendants, and having so ap­
pointed and commissioned them, and they 
having become vested with the powers and 
prerogatives of the respective offices, the 
Governor was powerless to remove them or 
to create vacancies in the offices which they 
held except by a lawful proceeding and for 
cause. Plaintiffs also cite a number of au­
thorities to sustain the doctrine that an out­
going executive cannot forestall his succes­
sor in his prerogative to make his own ap­
pointments. These cases have no application 
to the controversy here, for the reason that 
rhe terms began, and a large portion of them 
was actually served, during the administra­
tion of the Governor making the appoint­
ments.

Plaintiffs place great reliance on tho case

Pac. 651, which was an action to determine 
the title to the office of Bank Commissioner. 
The Legislature of 1S91 passed an act for the 
organization of banks, and providing that 
the Governor should appoint, by and with the 
advice and consent of the Senate, a bank 
commissioner whose term of office should be 
four years. The act made no provision for 
the filling of vacancies. On March 21, 1S91. 
Charles F. Johnson was appointed by the 
Governor, but, the Senate not being in session, 
the appointment was not confirmed. He quali­
fied. took possession of the office, and perform­
ed the duries until February, 1S93, when John 
W. Breldenthal was appointed by the Govern­
or for a four-year term, and his appointment 
confirmed by the Senate. Four years from 
the time that Charles F. Johnson was ap­
pointed, the Senate not being in session, the 
Governor appointed C. S. Jobes to the office 
of bnnk commissioner. There was no claim 
that Breidenthal had resigned, been removed, 
had forfeited or surrendered his office, and 
the court held, by a majority, opinion, that 
Breidenthal's term did not expire until 1897, 
and, as between him and Jobes, judgment 
was rendered in favor of Breidenthal. The 
analogy sought to be applied by plaintiffs in 
these cases to the Breldenthal Case is that 
the original appointment of Johnson, not 
having been confirmed by the Senate, was 
provisional, or a temporary appointment, and 
subject at any time to revocation by the Gov­
ernor. The decision in the Breidenthal Case 
was by a divided court, which at that time 
was composed of three justices. While the 
Judgment rendered was in favor of Breiden­
thal, no two justices concurred In the same 
view. Justice Johuston wrote the majority 
opinion for the other two justices, but also 
wrote a dissenting opinion. While Justices 
Allen nnd Martin agreed on the result, they 
did not agree on a principle of law as a basis 
for the result. Under the practice of the court 
to assign cases before consultation, what oc­
curred in the Breidenthal Case is perfectly 
apparent. What appears as the majority 
opinion expressed the views of Chief Justice 
Martin and Justice Allen at the consultation. 
.When the opinion was written and came to 
the Chief Justice for inspection he withdrew 
from It, and wrote an opinion of his own. 
Therefore there was no opinion of the court 
in the Breidenthal Case establishing any 
principle of law. It cannot be regarded as 
an authority. If, when Breidenthal's ap­
pointment was transmitted by the Governor 
to the Senate, the Senate had proceeded to 
confirm Johnson, who had previously been 
appointed, the situation would have been anal­
ogous to the instant cases. It would have 
been equivalent to a rejection of the appoint­
ment of Breldenthal. However, in that case 
the Senate confirmed Breidenthal. which was 
equivalent to its rejection of Johnson. Th*
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plaintiffs here are not In the same situation | 
as was Breldenthal. He was appointed, con­
firmed by the Senate, nnd invested with the 
powers and prerogatives of the odice. The 
plaintiffs here have never been confirmed 
by the Senate, have never been invested with 
the powers und prerogatives of the office, and 
two of them do not even have commissions 
which 1 ;e been lawfully attested.

[2] 2. The defendants each hold a com­
mission signed by the Governor and attested 
by the secretary of state. They have been 
confirmed by the Senate. The plaintiffs 
have not been confirmed by the Senate, and, 
in the cases of Rice and Goodrich, their com­
missions have not been attested by the secre­
tary of state. The defendants contend that 
there is a presumption that they, being the 
incumbents, possess the legal qualifications to 
hold their respective offices, and, being in 
possession of the offices, they have the right 
to hold them until some one with a better 
title demands possession.

In Newman v. United States, 43 App. D. 
C. 53, it was.held:

"Mere possession of an office, accompanied by a commission from the proper appointing power, creates a presumption that the incum­bent possesses the legal qualifications to hold the office."
In Dorain v. Walters, 132 Ky: 54, 116 S. 

W. 313, it was said:
"One who sues to recover a public office has the burden of proving every fact essential to his title, his recovery depending upon the strength of bis own title, and not upon the weakness of hia adversary’s."
In Wooton v. Wheeler, 149 Ky. 62, 147 

S. W. 914, this language was used:
"In an action by one to recover an office, his legal right to the office muse affirmative­ly appear; that is, he must make out his own case, and establish title to the office in himself. He has no right to appear for the state, by an action in bis own name to show that the incumbent is holding an office to which he is not entitled, when be I the plaintiff) has no claim to it himself."
The Constitution of the state of South 

Dakota provided for a bonrd of regents of 
education appointed by the Governor and 
confirmed by the Senate. In the case of 
State v. Finnerud, 7 S. D. 237, 64 N. W. 121, 
it was held:

"There being no provision, for filling vacan­cies, in article 14 of the Constitution, creacing a board of regents of education, nor in the act of the Legislature enacted to carry into effect that article, a vacancy in such board can only be filled by the Governor, pursuant to the provisions of section 8, art. 4. of the Constitution. By that section, which reads as follows: ‘When any office shall, from any cause, become vacant and no mode i3 provided by the Constitution or law for filling such va­cancy, the Governor -shall have the power to £11 such vacancy by appointment,' the power |

I of the Governor under such conditions to fill a vacancy is for the unexpired term of the member whose place the appointment is made to fill. When a vacancy is filled by appoint- me. by the Governor under the provisions of that section, do confirmation of the appoint­ment by the Senate is required." Syl.
In People v. Addison, 10 Cal, 1, It was said:
"WbeTe the appointment to nn office is vest­ed in the Governor, with the advice and con­sent of the Senate, and the term of the in­cumbent expires during the rnccss of the Senate, the Governor has the right to fill such vacancy, and his appointment vests in the ap­pointee the right to hold and discharge the du­ties of such office for the full term, subject only to be defeated by the nonconcurrence or the Senate."
[3] 3. With respect to the state oil inspect­

or. the statute makes no specific provision 
for the filling of a vacancy; however, the 
Constitution requires that the Governor shall 
see that the laws are faithfully executed. 
The law contemplates, and the dispatch of 
public business requires, that the office be 
filled. - It is universally conceded that It wbb 
within the power of the executive to fill the 
vacancy, and the general rule, supported by the great weight of authority, is that the 
executive may fill the vacancy for the un­
expired tern. Article 15, S 2, of the Consti­
tution. provides that the tenure of any office 
not therein provided may be declared by 
law. When not so declared such office shall 
be held during the pleasure of the authority 
making the appointment. The Legislature, 
by enacting section 5011 of the General Stat­
utes of 1915, provided a definite tenure of 
office of four years.

"The word 'tenure,’ when used in connection with the expression ‘tenure of office,' means the term of office." Territory v, Ashenfelter. 4 X. M. So. 12 Pac. S79."The words ‘term of office' as used in the Constitution in reference to the duration of nn appointment refer to the tenure or duration of the office, and not to the incumbent." Jame­son v. Hudson. 82 Vn. 279.“The word ‘term’ when used in reference to the tenure of office ordinarily refers to a fixed and definite time, and does not npply to nn ap­pointive office held at the pleasure of the ap­pointing power." Hale v. Bischoff. 53 Kan. 301. 36 Pac. 752; Field v. Mnister. 88 Md. 691. 41 Atl. 1087; Crovatt v. Mason, 101 Ga. 246, 28 S. E. SOI.
Upon the resignation of Motter, Duff was 

appointed nnd commissioned by the Governor 
for the unexpired term. Ho stepped Into 
Motter's shoes. He became vested with all 
of the prerogatives and powers which had attached to Motter. and could not be remov­
ed except by a lawful proceeding and for 
cause. Lease v. Freeborn, 52 Kan. 750. 35 
Pac. S17.In Wilson v, Shaw, 194 Iowa, 28, 183 2f. W.

I 940, It was said:
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“Tbn oonstitutlonal term of a district judge is a distinct thing or entity. An unexpired term can be predicted only on a pre-existent term of which it is a part. The terra lives on even though the incumbent; resigns, is im­peached, or dies. Personality has nothing to do with the question, nor is a term within the meaning of the Constitution 'the period of a judge’s service.' It is axiomatic that the whole is equal to the sum of its parts, nnd that the part is never equal to or greater than the whole. This is a postulate of logic as well as of mathematics. * • * It is quite general­ly held that a vacancy in office is within the term, and not in the office. It is the term which survives. The Constitution of this stace fixes that term, and its beginning and ending. This is nn expressed definition of the word 'term,' and no implied limitation can exist. Furthermore, our statutes contain the same langunge, and refer to a full term and four- year term and fixed term. When a person is appointed to fill a vacancy for an unexpired terra, the unambiguous meaning is that he is to hold for the same term a3 the person whose place he takes. Pruitt v. Squires. (14 Kan. Son. 6S Pac. 643: Ash v. McVey, 85 Md. 119, 36 Atl. 442; State ex rel. v. Fish, 59 Wash. 492. 110 Pac. 386, 50 L. R. A. (N. S.) 336, and note."
In Sheen v. Hughes, 4 Ariz. 337, 40 Pac. 

679, it was said:
"Tbo person appointed to fill an office made vacant, after qualifying, possesses all the rights, etc., of the officer whose place he takes. That which is surrendered by the one is gain­ed or acquired by the other. The one loses the office for the remaining or unexpired por­tion of the term, and the other acquires, by appointment, that which is surrendered.”
[4] 4. With respect to the Public Utilities 

Commission and the court of industrial re­
lations. the Legislature made provision for 
a succession in office of the incumbents each year. The Utilities Commission Is a body 
of experts. Railroad v. Utilities Commis­
sion. 95 Kan. 604. 148 Pac. 667. The suc­
cession of its members is so provided thac 
It will be a continuing body—chat a major­
ity of its members may at all times be men 
of experience. It requires that three per­
sons shall be appointed and designated to 
serve, respectively, one for one year, one for 
a term of two years, and one for a term of 
three years: that on the expiration of the 
terms of the three first appointed, one suc­
cessor shall be appointed and hold his office 
for a term of three years, and, until his suc­
cessor shall have been appointed and quali­
fied. and in case of a vacancy in office, the 
Governor shall appoint to fill the vacancy for 
the unexpired term.[71 It is necessary to give force, If possible, 
to all provisions of the statute. The require­
ment "that, on the expiration of the terms 
of the three first appointed, one successor 
shall be appointed and bold bis office for a 
term of thiee years,” means that the Gover­
nor, on the expiration of the term, shall at.
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once appoint, in order that there be no va­cancy in the office. Logical reasoning can­
not interpret the language to mean that no 
appointment was to be made until the next convening of the Senate.

"It is a uniform rule of construction that one part of a statute should be construed by other pnrts of the same statute, so that, if possible, no clause or part thereof shall bo treated as superfluous, and • • * especial­ly * • • when the two are parts of thesame section.” State v.' Mitchell. 50 Kan. 289, 33 Pac. 104. 20 L. R. A. 306; McCreedy v. City of Fort Scott (Kan. Sup. No. 24905) 216 Pac. 287.
The statute also provides that—
"In case of a vacancy in the office of any commissioner, the Governor shall appoint his successor to fill the vacancy for the unexpired term.”
There Is substantial authority to the ef­

fect that a vacancy may exist for the entire 
term. It Is not necessary to here discuss or 
pass upon that phase of the question. The 
Legislature undoubtedly had In mind that 
efl3cient public service could best be secured 
by placing these incumbents beyond the 
whim and caprice of the appointing power.

The power vested in the Governor to ap­
point may be exercised only when certain con­
ditions exist: (1) By the expiration of a term: 
or (2) a vacancy which might be created by 
death, resignation, or by lawful removal 
from office. When a term expires the Gov­
ernor has authority to appoint for a term 
of three years. Whenever the expiration of 
a term occurred It became the duty of the 
Governor to appoint for such term. He 
could not postpone his act. He could not 
refuse to perform his duty under the plain 
Intent of the law. State ex reL Rich­
ardson v. Henderson. 4 Wyo. 535, 35 Pac. 517, 
22 L. R. A. 751. Consequently, the appoint­
ment made by him at that time was made 
pursuant to the authority given him under 
the statute.

In State ex rel. Sikes v, Williams. 222 Mo. 
268. 121 S. W. 64. 17 Ann. Cas. 1006. It was 
said:

“A statute creating an office to be filled by appointment made by the Governor, with the advice and consent of the Senate, which pro­vides for the first appointment at a time when the Senate is not in session, contemplates that, on the expiration of the term of an incumbent, the Governor may make an appointment, and that the Senate will act thereon when the Gen­eral Assembly meets in session, and the ap­pointee holds the office until the Senate pass­es adversely on the appointment. * * •The General Assembly provided for the first appointment to be made at a time when the Senate would not be in session. It must have known that the Senate would not be continu­ously in session, and would not likely be in session at the time, when further appointments were made. The law contemplates that such appointmants shall be made at the proper time,
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and that the Senate will act upon the appoint­ment at the neat session thereafter. The lnw does not contemplate that there can be no oc­cupant of the office until both the Governor and Senate have acted. Were that true, in case of the death of an occupant at a time when the Senate was not in session, the busi­ness of the office would have to cease until the Senate met. Such was never in the minds of the members of the General Assembly. The very fact that the law itself provided for the first appointment to be made at a time when it wns not contemplated that the General Assem­bly would be in session is strongly indicative of the legislative intent. We are unwilling to give the statute now under consideration an inter­pretation which would manifestly conflict with the clear intention'of the lawmaking power and absolutely deprive the Governor of the power to discharge the administrative duties incum­bent upon him by reason of such enactment. Laws must be given a reasonable construction, keeping in view the purposes of. as well as the circumstances* surrounding, their enactment. Giving to this law such a construction, it must be held that the legislative intent was to au­thorize the Governor to make appointments to this office at such timea as vacancies occurred therein, and that the consent of the Senate would be given or refused at the next succeed­ing meeting of that body. In the meantime, such appointee, after having otherwise qualified under the actr is entitled to the office until such time as the Senate may pass adversely upon his appointment. Should the Senate re­fuse to confirm the Governor would then have to appoint another."
[5] 5. The question is propounded, whether 

or not plaintiffs have shown any legal right 
to the offices in controversy. Their names 
were transmitted by Gov. Davis to the Sen­
ate for the respective offices. Two contr.v 
gencies must exist in order for them to sue 
eeed: First, there must have existed va­
cancies In the respective offices: second, 
they must have received valid appoint­
ments. An office may not be filled by a 
new Incumbent until it is vacant. An 
office is not vacant so long as it is supplied 
in the manner provided by the Constitution or law with an incumbent who is legally 
qualified to exercise the power and perform 
the duties which pertain to it. It is vacant 
when it has no incumbent authorized to per­form its functions. State v. Rbamc, 92 S. 
C. 455, 75 S. E. S81. Ann. Cas. 1014B. 519; 
State v. Harrison, 113 Ind. 434. 10 X. E. 384, 
3 Am. St. Rep. 663; In re Opinion of Justice. 6“ Fla. 423. 05 South. 4; State v. Finnerud, 
7 S. D. 237. 64 X. W. 121.

The sending of the names of the plaintiffs 
to the Senate by Gov. Davis did not operate 
to create vacancies. The appointing power 
had already exhausted its prerogatives. The 
otflees in question were filled by incumbents when Gov. Davis transmitted the names of 
plaintiffs to the Senate. The power of re­
moval from office is not incident to the power 
of appointment where the term of office, is 
fixed by statute. The power of the Gover­

nor to make a valid appointment does not 
arise until there is a vacancy in fact. The 
existing title of an incumbent cannot be ex­
tinguished or affected by the erroneous Judg­
ment of the executive that the office is va­
cant.

In State v. Harrison. 113 Ind. 439, 16 X.E. 338, 3 Am. St. Rep. 663, the court said:
‘‘The word 'vacancy,' as applied to an office, has no technical meaning. An office is not va­cant so long as it is supplied in the manner provided by the Constitution or law with an in­cumbent who is legally qualified to exercise the power and perform the duties which pertain to it; and, • • • it is vacant in the eyeof the law whenever it is unoccupied by a legally qualified incumbent, who has a lawful right to continue therein until the happening of some future event."
In State ex reL Richardson v. Henderson, 

4 Wyo. 540, 35 Pac. 520. 22 L. R. A. 751. the 
court said:

"There would be no sense in the position that a vacancy could be created by an attempt to fill a vacancy, nor in the view that one ap­pointee to fill a vacancy could be succeeded by another to fill the same vacancy, where the provisional appointment is made from the same source. The vacancy is already filled by the Governor’s appointment, and there is no reason why the appointee should be displaced by one appointed by a succeeding Governor. Such a succession in office is not contemplated by the Couatitution or bv the statute.”
See, also, Borton v. Buck, 8 Kan. 313; 

State v. Board of Education, 100 Kan. 863, 
189 Pac. 915: People v. Cazneau. 20 Cal. 503; 
People v. Mizner, 7 CaL 519: People v. Ad­
dison, A0 CaL 1; Territory v. Ashenfelter, 
4 X. M. 85, 12 Pac. 879: Territory v. Mann, 16 
X. II. 211, 114 Pac. 302; Speed v. Common 
Council of Detroit, 97 Mich. 198, 56 X. TV. 
570; State ex reL Richardson v. Henderson, 
4 Wyo, 535, 35 Pac. 517, 22 L. R. A. 751: 
Sewell v. Bennett, 187 Ky. 628, 220 S. W. 517.

In People v. Mizner. 7 Cal. 519, it was 
said:

“Wbero the appointment to an office is vest­ed in rhe Governor, with the advice and con­sent of the Senate, and the term of the incum­bent expires during a recess of the Legislature, and the Governor appoints a successor to the office, held, that there has been no vacancy in office, and that this appointment vested in the appointee a right to hold for his full term, sub­ject only to be defeated by the nonconcurrence of the Senate. * • • The power of theGovernor being exercised he had no further control over the office until the appointee had been rejected by the Senate. Where the term of an office is fixed by the Constitution or the statute the power of removal does not exist in the executive."
[6] 6. What has been stated in reference to 

the Public Utilities Commission applies with 
like effect to the court of industrial relations. 
When a term had expired in 1923 it became 
the duty of the Governor, under the Cou-
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stltulion and laws to appoint a judge of the court of industrial relations and a member 
of the Public Utilities Commission. When 
he had appointed and commissioned Craw­ford and Greenleaf to tbeir respective offices, 
and they had become invested with the pow­
ers and prerogatives thereof, the Governor 
had exercised the constitutional power of 
appointment. No further right to exercise 
the executive function of appointment there­
under exists until there is again the happen­
ing of a contingency specified by law.

In Marbury v. Madison, supra, It was said:
"Some point of time must be taken when the power of the executive over an officer, not removable at his will, must cease. That point of time must be when the constitutional power of appointment has been exercised. And this power has been exercised when the lost act required from the person possessing the power has been performed. This last act is the sig­nature of the commission.”
7. The power of the Governor having been 

exercised, he bad no further control over the 
respective offices unless and until the ap­
pointees had been rejected by the Senate. If 
Gov. Davis had advised the Senate of the 
facts existing in the respective cases—that 
Mr. Duff bad been appointed state oil In­
spector to succeed Mr. Motter, resigned, and 
that Messrs. Greenleaf and Crawford had, 
since the last session of the Senate, been ap­
pointed to their respective offices: that he 
desired the Senate to reject them—and if 
the Senate bad rejected the appointments of 
the defendants, their offices would thereupon 
have become vacant, and It would have been 
within the power of the Governor to appoint 
persons to fill the respective offices. This, how­
ever, did not occur. The Governor proceed­
ed upon the erroneous theory that, inasmuch 
as the defendants bad not already been con­
firmed by the Senate, it was within his power 
to revoke their appointrents and summarily 
remove them from office. The Senate, on 
January 16. 1923. entered upon the considera­
tion of the names of defendants as appointees 
to their respective offices. This procedure 
was usual and customary. The only element 
lacking in the consideration of such recess 
appointments was the fact that the Governor, 
in this instance, failed to transmit to the 
Senate the names of the defendants as hav­
ing been appointed. The Senate, after due 
consideration, confirmed the appointments of 
the defendants, which was, in effect a rejec­
tion of the appointees of Gov. Davis, the 
plaintiffs herein. The plnintiffs deny any 
force or validity to the action of the Senate in considering and confirming the appoint­
ments of defendants because of the failure 
of the executive to directly transmit the 
names of defendants. No good reason is 
advanced why the Senate would not consider 
such recess appointments without such di­
rect word from the executive. Judicial no­
tice or knowledge is the cognizance of certain

p .)

facts which Judges and Jurors may properly 
take and act upon without proof because they already know them. Judicial notice moan3 
that the court will b.ii,g to ita aid and con­
sider, without proof of the facts, its own 
knowledge of those matters of public concern 
which ure known to all well-informed per­
sons. Legislative notice is for broader than 
judicial notice. 23 C. J. 58. The legislative 
department is equipped to deal with any con­dition, general or special, however manifest­
ed or broughc to the knowledge of the law­
making power. The mass of individual leg­
islation found among the statutes of all the 
states demonstrates this legislative attribute. People v. Goldberger (Sp. Sess.) 163 N. Y. Supp. 663.

The offices in controversy are nil located 
In the capitol building, in which the Senate 
bolds its deliberations. They are important 
departments of the state government. The 
Senate may, and often does, have official busi­
ness with them. It receives reports from 
them. It considers the service which the de­
partments are, by law, required to perform. 
It considers the extent of such service and 
its requirements. It considers and passes 
appropriations in order that they may law­fully and properly function. Under all the 
circumstances, the senate cannot shut its 
eyes to the facts as to whether the respective 
offices are filled; whether they are function­
ing under the law, or whether there is a va­
cancy therein. The Governor's communica­
tion sending the appointment to the Senate 
raises the question: What Is the status of 
the office to which the appointment refers? 
That question the Senate is obliged to deter­
mine for itself, ar.d to make its own investi­
gation in order to discharge its duty. If the 
investigation reveals the fact that the Gover­
nor has already made an appointment of an 
officer who has qualified, Is in possession, is 
discharging the ducies, and is receiving the 
emoluments of the office, the Senate muat 
determine the course it will pursue in the 
light of that fact. The Senate, which has 
official knowledge of all of the acts of an­
other state department, may not close ita 
eyes to an existing fact merely because the 
executive has failed to transmit a communi­
cation giving it the advice. The fact that 
the Senate is called upon to consent to or 
confirm appointments presupposes an Investi­
gation upon which to base its Judgment as to 
whether or not it should confirm or reject 
the named appointee. It Is a matter of com­
mon knowledge that the Senate of Kansas, 
likewise the Senate of the United States, may, and frequently does, investigate the char­
acter, fitness, and ability of the appointee 
submitted for its consideration. The Senate must be permitted to investigate on its own 
initiative, and without communication from 
the Governor, the status of offices; other­
wise the Governor could fill and refill them 
at his pleasure by simply failing to advise
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the Senate. No other branch of the govern­
ment exercises the power of Investigation to 
the same degree as does the legislative branch. The Investigation by the Senate 
brought before it tbe records of the secretary 
of state showing the appointments of the de­
fendants. We conclude that the Senate did 
not go beyond its powers in mailing the in­
vestigation concerning the offices held by the 
defendants, and, having satisfied Itself, that it 
could properly exercise its judgment thereon. 
While it is the usual and customary courtesy 
of the executive to transmit such facts to the 
Sennte. we believe it the better view to hold 
that the Senate may, on Its own initiative, if 
it so desires, ascertain the facts upon which 
to base its deliberate and final judgment In 
confirming or rejecting appointees of the Gov­
ernor.

[8] 8. We conclude that the defendants 
were legally appointed to their respective of­
fices at a time when the appointing power 
had authority to act, and their appointmsnts 
have been confirmed by the Senate; that no 
vacancy existed in the respective offices at 
the time of the attempted appointment of the 
plaintiffs by Gov. Davis; that it was not 
within the power of Gov. Davis to create va­
cancies by revoking or canceling the commis­
sions or appointments of the defendants; 
that the defendants do not hold such offices 
at the will of the Governor; that they could 
not be removed except for cause and by prop­
er proceedings; that the executive power of 
the Governor is a continuing power, not 
broken by succession; that when the ap­
pointee to an office, the tenure of which Is 
declared by law, is commissioned and vested 
with the power and prerogatives of the office, 
neither the Governor nor Ills successor can 
revoke the appointment; that the appointee 
holds the office for the remainder of'theterm 
unless rejected by tbe Senate, dies, resigns, 
or is removed for cause by proper proceed­
ings; that there is no provision in our Con­
stitution or laws requiring a nomination of 
the defendants by the Governor to the Senate 
before appointment; that the Senate was not 
required to wait for advice from the Gover­
nor before considering such recess appoint­
ments. but was entirely within its power In 
making investigation and basing its judg­
ment of confirmation on the facts ascer­
tained.

Judgment will be awarded In favor of the 
defendants.

JOHNSTON. C. J.. and BURCH, MASON, 
and MARSHALL, JJ., concurring.

DAWSON, J. (concurring In part and dis­
senting In part). I concur in the result In 
case No. 24030, but dissent from the judg­
ments in cases No. 24950 and No. 24955, and 
from those parts of the opinion which neces­
sarily lead thereto.

HARVEY, J. (concurring in the result in No. 2493.. and dissenting in Nos. 24950 and 
24955). In the matter ot executive appoint­ments requiring tbe confirmation of the Sen­
ate there is no reason for making a distinc­
tion between the so-called federal rule and the 
rule applicable in this state, for the simple 
reason that no practical difference exists, ex­
cept in one material respect, which will be 
later noted. The pertinent portion of the federal Constitution reads:

Article 2, 5 2. "He [the President] shall have power, by and with the advice and consent of the Senate, to make treaties, provided two- thirds of the Senators present concur; and he shall nominate, and by and with the advice and consent of the Senate, shall appoint ambas­sadors, other public ministers and consuls judges of the Supreme Coart, and all other officers of the United States, whose appoint­ments are not herein otherwise provided for. and which shall be established by law. • • ■ The President shall have power to fill np all vacancies that may happen during the recess of the Senate, by granting commissions which shall expire at the end of their next 'Ses­sion."
It la conceded by defendants In their brief 

that,, under this constitutional provision, 
"where the executive power nominates and 
by and with the advice and consent of the 
Senate appoints, the appointment is a con­
junctive act, and must be made by the two 
co-ordinate powers acting together upon a 
nomination previously submitted by the Pres­
ident." Under this provision It has been 
the practice for the President to send nom­
inations to the Senate for their action, and, 
if approved, for him then to Issue the com­
missions. Under that practice the President 
may withdraw any nomination submitted to 
the Senate before it is acted upon and submit 
another name, or, where an appointment has 
been made by him In the recess of the Senate, 
he may nominate another person to the Sen­
ate for appointment.

The portion of our Constitution pertaining 
to appointments by the Governor by and with 
the advice and consent of the Senate, and 
the only provision of our Constitution men­
tioning this class of appointments, reads as 
follows;

Article 7, § 1: "Institutions for the benefit of the insane, blind, and deaf and dumb, and such other benevolent institutions as the pub­lic good may require, shall be fostered and supported by the state, subject to such regu­lations as may be prescribed by law. Trus­tees of such benevolent Institutions sb may be hereafter created, shall be appointed by tbe Governor, by and with the advice and consent of the Senate; and upon all nominations made by the Governor, tbe question shall be taken In yeas-and nays, and entered upon the jour­nal."Section 2: "A penitentiary shall be estab­lished. the directors of which shall be appoint­ed or elected, as prescribed by law."
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Section 3: "The Governor shall fill any va- ' consent of the Senate, and Gov. Carney enncy that may occur in the offices aforesaid, i sent the following communication to theuntil the next session of the Legislature, and i Senate'(S. J 1864 p. ):until a successor to his appointee shall be con- 'firmed and qualified."
Under these provisions It has been the 

practice In this stnte for the Governor to 
make nominations to the Senace, and ask 
that they be confirmed, nnd then to Issue 
certificates of appointment. Under this prac­
tice the Governors have, from time to time, 
withdrawn from the consideration of the 
.Senate nominations made by them and not 
acted upon, and where appointments have 
been made during the recess of the Senate 
the Governor has sent the nnmea of persons to fill those positions, and at times has sent 
the names of persons other than the ones 
previously appointed.

It is suggested In the opinion that sections
1. 2, and 3 of article 7 of our Constitution 
apply only to trustees of state institutions; 
but the practice has been the same between 
the Governor and the Senate In this state 
with all officers provided for by legislative 
enactments whose appointments were to be 
made by the Governor with the advice and 
consent of the Senate, or where the appoint­
ments were to be confirmed by the Senate. 
So at the beginning of our government we 
adopted, with reference to trustees of state 
institutions, at least, what was the federal 
rule with regard to this class of appoint­
ments, and as a matter of practice have con­
tinued it since that time. Certainly it cannot 
be said that, when the Legislature provides 
that the trustees, regents, directors, or by 
whatever name called, of the state Institu­
tions shall be appointed by the Governor 
with the advice and consent of the Senate, 
following our constitutional requirement as 
to such officers, and in harmony with the 
federal Constitution and practice, the Legis­
lature meant a different rule should apply 
for officers other than trustees of state in­
stitutions when It provided that their ap­
pointment should be made t. nnd with the 
advice and consent of the Senate. No such 
difference has existed between the Governor 
and the Senate in this state.

An examination of the Senate Journals 
shows how this matter has been regarded 
between the Governor and the Senate. The 
Legislature of 1S63. by chapter 43, provided 
for a board of directors of the state peniten­
tiary to be appointed by the Governor with 
the advice and consent of the Senate. Gov. 
Carney sent the following communication 
to the Senate IS. J. 1S63, p. —):

“I hereby nominate for confirmation the fol­lowing named gentlemen to constitute the board of directors of the state penitentiary."
By chapter 105 of tbe Laws of 1S64 the 

Legislature provided for a board of regents 
for the State University, to be nppointed by I 
the Governor by and with the advice and |

"I herewith submit for your consideration tbe following nominations for regent3 of the State University."
In 1867 Gov. Crawford sent the following 

communication to the Senate:
"I have tbe honor to transmit the following appointments and ask your, confirmation of the same: Regents of the Kansas State University.• • • Commissioners to codify the laws.• • • Commissioners of Irrigation.• • •»
The Senate Journal recites,':
"On motion the foregoing nr.ninations were confirmed.”
In other communications to the Senate 

Gov. Crawford spoke of transmitting ap­
pointments and asking confirmations, and 
the action of the Senate referred to them 
as nominations. In 1869 Gov. Harvey sent 
a communication to the Senate (S. J. 1869, 
p. —) and called attention to the fact that 
the then statute relating to the penitentiary 
took effect March 17, 1868, and that the di­
rectors for the penitentiary had been con­
firmed on March 3, 14 days before the act 
took effect, and, in order to make tbe appoint­
ments legal—
“I therefore submit the following nominations to the Senate: • * • Before the session closes I purpose to submit to the Senate other appointments to fill existing vacancies and to consummate such cbnnge3 as may be thought best.”

The Senate Journal shows that the nom­
inations made by the Governor were voted 
upon separately upon roll call, and all were 
confirmed except one. Two days later the 
Governor submitted a number of names to 
the Senate for various positions, stating:
"I submit to the Senate for their confirma­tion the following nominations: * • •"
The Senate Journal shows that some of the 

nominations were confirmed and some were 
not, the action being taken upon roll c'dL 
Gov. George T. Anthony used the following 
form (S. J. 1877, p. 774):

"I respectfully present to your consideration the following nominations: • • •"
Gov. St. John used the following form • 

(S. J. 1879, p. 772, and S. J. 1881, pp. 661, 
1362):

"I have the honor to report the following appointments for your consideration and re­spectfully ask that they be confirmed."
Governor Glick used the following form:
"I have the honor to make the following appointments for your consideration and re­spectfully ask that they be confirmed." S. J. 1S33, pp. 72, 200, 361, 401, 572, 014, 365.
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In each of these cases the Senate action 
spoke of them as nominations, apd they 
were confirmed upon roll call.Gov. Stanley used the following form (S. 
J. 1SS9, pp. 133, 150):

"I have this day appointed nnd herewith submit to your honorable body for confirms- tion. • • *11
And at pages 659, 902:
"I have this day nominated and transmit herewith for confirmation. • • •"
Gov. Stubbs (S. J. 1909, p. 519):
“I herewith submit the following nominations for appointment in the public service, subject to your approval and confirmation."
And the same form Is used at pages 570, 

647, 734, and 840, although at page 567 the 
word "appointments" is used Instead of nom­
inations. Gov. Hodges (S. J. 1913, p. 40):

"I' hereby submit tbe following nominations for appointment for the public service, Bubject to your approval and confirmation: • * •"
And the same wording is used at pages 

83, 664, 757, though at page 316 he used the 
word "appointments" Instead of nominations.

Gov. Capper (S. J. 1915, p. 762) used the 
following form:

"I respectfully submit the following nomina­tions for public service, subject to your ap­proval and confirmation." ,
The same form was used by Gov. Allen. 

The communications also indicate that the 
Governor withdrew names submitted to the 
Senate before their action thereon at any 
time he desired. The records do not indicate 
any distinction In the communication of the 
various Governors to the Senate between 
trustees of the state institutions and other 
officers whose appointments are required to 
be confirmed by the Senate. Frequently the 
names of nominees for trustees of state in­
stitutions and of nominees for other offices 
were contained in the same communication 
and acted upon by the Senate in the same 
way. In many instances the records show 
that the nominations were acted upon on 
roll call, and the yeas and nays entered in 
the Journal, though In some instances they 
were acted upon in executive session, and in 
a few cases they were acted upon in open 
Senate, without roll call, the confirmation 
being unanimous.

From the above it seems clear to me that, 
so far as the steps to be taken for the ap­
pointment of officers to be appointed by the 
executive, by and with the advice and con­
sent of the Senate, there Is no difference be­
tween the federal rule and the rule In this 
state. After the various governors and sen­
ates of our state have for 69 years followed 
the practice of the federal government with 
reference to the appointment of those offi­cers, to be appointed by the executive by and

with the advice and consent of the Senate, It seems to me we are rather late In discover­
ing that a vital difference exists, especially 
when we consider that the action of our Gov­ernors and Senators has been in harmony 
with article 7 of our Constitution.

As to the length of time a person appoint­
ed to fill a vacancy during the recess of the 
Senate may serve, there is a difference be­
tween the federal constitutional provision 
and the constitutional provision in this state. 
The federal Constitution provides:

The President "shall have power to fill up all vacancies that may happen during the recess of the Senate, by granting commissions which shall expire at the end of their next session.”
Our Constitution provides (article 7, j 3):
"The Governor shall fill any vacancy that may occur in the offices aforesaid until the next session of the Legislature and until a suc­cessor to his appointee shall be confirmed and qualified."
This is the real distinction between the 

federal Constitution and ours. By the fed­
eral Constitution, when tbe appointments are 
made in the recess of the senate to fill vacan­
cies, the terms of the appointees expire at 
the end of the next'session of the Senate: 
under our constitutional provision such ap­
pointee holds office until the next session of 
tbe Legislature, and until a successor shall 
be confirmed and qualified.

Applying our constitutional provision to 
the case of Barrett v. Duff, now before us: 
There was a vacancy in the office of oil in­
spector caused by the resignation of Air. 
Alotter. The questions arising are: How 
and by what authority was the vacancy fill­
ed, and what is the term of the appointee? 
The statute authorizing the appointment of 
oil Inspector (Gen. Stat. 1915, § 5911) takes 
no cognizance of vacancies in that office, 
and makes no provision for filling a vacancy 
should one occur. Hence it Is of no aid to 
us in deciding the question presented. The 
majority opinion purports to find authority 
to fill this vacancy in article 1, § 3, of our Constitution, which provides:

"The supreme executive power of the 'state shall be vested in tbe Governor, who shall see that tbe laws are faithfully executed.”
But the authorities uniformly hold that 

such constitutional provision does not con­
fer upon the Governor the power to appoint 
officers, either for full terms or to fill vacan­
cies. The only power the Governor has to 
make official appointments is that conferred 
upon him by specific constitutional or stat­
utory provisions, and that has been repeat­
edly recognized both in our Constitution and 
in our statutes. The only constitutional or 
statutory provision we have which author­
izes the Governor to appoint some one to fill 
a vacancy in the office of state oil inspector 
is section 3 of article 7 of Our Constitution, 
which provides:
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“The Governor shall fill any vacancy that may occur in the offices aforesaid, until the next session of tbe Legislature, and until a successor to his appointee shall he confirmed and qualified."
The point mny be made that the office of 

state oil Inspector Is not one of the "offices 
aforesaid" named in this section; but a care­
ful analysis of the matter will show that it 
properly falls In that class. Under this sec­
tion Mr. Duff, bavin? been appointed to fill 
the vacancy, holds until his successor has 
been confirmed nnd qualified. Mr. Barrett, 
never having been confirmed, Is not entitled 
to the office. Hence in this case I concur in 
the judgment for the defendant.

The cases of Goodrich v. Crawford and 
Rice v. Greenleaf differ from the case just 
discussed In that theirs were full-term ap­
pointments. The statutes pertaining to ap­pointments in these offices are similarly 
worded, and clearly distinguish between full 
terras and vacancies. Section 1, c. 29, Laws 
1920. and section 1, c. 260, Laws 1921. What 
has been heretofore said concerning the dis­
tinction between the federal rule and the 
law of this state concerning appointments to 
be made by the Governor with the advice 
and consent of the Senate applies to these 
cases. As we have seen, there is, in fact, 
no difference. Where the statute provides 
that an appointment shall be made by the Governor by and with the advice and consent 
of the Senate, and tbe time tbe appointment 
should be made occurs in a recess of the Sen­
ate. the authorities upon the status of an 
appointee naturally divide themselves into 
three groups as follows: The first group 
holds that the new appointee does not take 
the office until the Senate meets, and he is 
confirmed, and In the meantime the old of­
ficer holds over his term. These cases are 
based upon the doctrine that, since the stat­
ute requires the concurrent action, of the ex­
ecutive and the Senate (or other confirmatory 
body), there is no appointment until such 
concurrent action Is had. This rule could 
not apply, of course, to a newly created of- 
dce when the first appointment is required by 
statute to be made when the Senate would 
not be in session. Neither is It easily applied 
to a statute fixing definite lengths of suc­
cessive terms of office which, by the statute, 
expire at a time when the Senate is not in 
session. The second group of authorities 
hold that the Governor should make the ap­
pointment at the beginning of the term, even 
thouch the Senate be not then in session: 
but the appointment is only tentative, an ad 
Interim appointment, and is not fully com­
pleted until confirmed by the Senate. In 
such a situation the officer appointed takes 
the office at the beginning of the term. 
These cases are based upon the doctrine that, 
tbe time having arrived for the appointment to be made, whether because a new office has 
been created or because of the expiration 

217 P.-59

v. DUFF 929
p.)
of the term of the old officer, it is the duty 
of the executive to make the appointment, 
but, since the statute requires confirmation of the Senate, the appointee’s right to hold 
the office for the full term never becomes complete until the appointment is confirmed. 
Under the authorities noted in both tbe first 
nnd second group above mentioned the ex­
ecutive mny, at any time before confirmation 
by the Senate, substitute another name for the person first named, or the Senate may 
even, after confirmation, and before a cer­
tificate has been issued by the executive, 
withdraw its confirmation. In other words, 
these authorities require concurrent action of 
the executive and the Senate (or other con­
firmatory body) before the appointment be­
comes complete, and until such appointment 
does become complete either the executive 
or the confirmatory body may withdraw its 
consent to such appointment. This is- in 
accordance with the practice between the 
various Governors and Senates of this state, 
as is definitely shown by an examination of 
the Senate Journals. The third group of 
authorities holds that the Governor should 
make the appointment at the beginr.--.jg. of 
the term; that in so doing the Governor ex­
hausts hi3 power and authority in the mat­
ter: that the appointee takes possession . of 
the office and continues to hold the office for 
the full term unless the Senate affirmatively 
rejects his appointment. The authorities,'pf 
this group are not numerous, and several of 
them are cited In the majority opinion. 
Whatever may be their virtue in the states 
where announced, they are not applicable- in 
this state, because not in conformity tfl the 
practice between the executive and the'Sen- 
ate since our state was organized, and’ for 
the further reason that under our Constitu­
tion (article 7) confirmation is an affirmative 
action requiring a roll call, and that the yeas 
and nays be entered in the Journal. In our 
state you can no more prove a confirmation 
by the Senate by showing its lack of action 
than you could prove the passage of a bill by showing that it was never acted upon,, 

Defendants’ rights to the offices were not 
strengthened by the procedure of the Senate 
in procuring information of the recess .ap­pointments from the Secretary of State and 
confirming them at a time when the Govern­
or’s nomination of the plaintiffs was before 
the Senate for action. No authority is cited 
in support of this procedure. To the able 
argument in support of it, it is sufficient to 
say: Where the statute requires an appoint­
ment to be made by the concurrent action 
of the executive and n confirmatory body, such 
concurrent action cannot be established by 
showing that one of them consented to some­
thing which the other did not want to do. 
Obviously such a procedure is fundamentally unsound.

In these cases the Governor sent to the 
Senate the names of the plaintiffs, as he had
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n right to Co under the authorities and un­
der the practice that has existed In this state 
since its formation. The Senate did not act 
upon them. After the Legislature adjourned 
the Governor appointed and commissioned 
plaintiffs for the unexpired terras, nnd. in 
my judgment, they are clearly entitled to the 
offices.

STA TE  ex re l. G R IF F IT H , Atty. Gen., v.
M ATASSARIN  et al. (N o. 2 5 1 I I . )

(Supreme Court of Kansas. July 7, 1923.)
(Syllabui by ihe Court.)

1. Health <@=3— Appointees on state board of 
health not acted on o r rejected by Senate en­
titled to hold offices f o r  fu l l term.

Persons appointed by the Governor as mem­bers of the stnte board of health in pursuance of section 10119 of the General Statutes of 1915 were submitted to the Senate for its ac­tion. but that body failed to act thereon,.and has not since that time rejected the appoint­ments. After the adjournment of the Legisla­ture the Governor issued commissions to the appointees for terms of three years, which have not yet expired'. While these officers were serv­ing under the appointments made, the newly elected Governor notified these members that, the Senate not having confirmed their appoint­ments, he had revoked them, Helih. that the appointments of the members, although not acted on by the Senate, and which have never been rejected by that body, entitles them to-hold their offices to the end of their terms, or until the appointments are considered and rejected 
by the Senate.
2. S tates <s=4S—Mere recital In commission of 

appointee of Governor that appointment con­
firmed does not establish such fact.

Whether or not tbe Senate confirms or rejects appointments should appear in the journals of that body, and, even if evidence other than that shown in the journals as to the action of the Senate on appointments may be received, it is held that a mere recital in the commission issued to the appointee by the Gov­ernor that the appointment had been con­firmed does not establish the fact.
3 . Health <5=3— Governor without power to re- 

voko appointments to stato board of health 
during recess because not acted on by Senate.

In making appointments of members of the state board of health it is the duty of the Governor to transmit such appointments to the Senate for its action thereon, and, if such appointments are made during a recess of the Legislature it is his duty to transmit such ap­pointments to tbe Senate at the first session after the appointments are made: and. where the Governor reappoints and commissions mem-1 bers of the board for full terms during a re-1 cess of tbe Senate, and such appointments are j not transmitted to or acted upon by the Senate at the ensuing session, the offices do not be­come vacant by such inaction, and the Gov­ernor is without power to revoke tbeir appoint­ments by reason thereof.

14. Officers < s = 5 5 ( I )— Failu re o f appointee to 
' file and take oath of office held not to create 
• vacancy.
I In the absence of a statutory provision i that the failure of an appointee to take and file j bis oath of office shall operate to create a 
t vacancy, such failure by one who is appointed and has entered upon the discharge of his du­ties, where no action is brought by the state to declare a forfeiture of the office for such omission, will not of itself operate to create a vacancy in the office.
5. Health <S=>3—Action o f legal member of 

state board o f health In attending and par­
ticipating In Illegal moating of board held not 
resignation affecting tit le  to office.
The action of a lgeal member of the board in qualifying under an appointment, attending and participating in an illegally constituted meeting of the board, where there was lesB than a quorum of those who assumed to act at such meeting, cannot be regarded as a resignation of his office, or as affecting the title to the office with which he had been vested under a previ­ous legal appointment.

6. Health ^ = 6 — Election o f successor o f sec­
re ta ry  o f state board o f health resigned held 
valid.

Under the evidence in the case it is held that a meeting of the board duly held on Jane 5, 1923, and attended by a- majority of legal ’members of the board, was a legally constituted meeting, and its acceptance of the resignation of the secretary and executive officer of the board, and the election of his successor, vested the latter with a good title to his office.
Original proceeding in quo warranto by 

tbe State on the relation of Chas. B. Griffith, 
Attorney General, against Leon Matassnrin 
and others in which one Nyberg Intervened, 
claiming office. Judgment for plaintiff and 
intervener.

C. B. Griffith, Atty. Gen., and Dennis Mad­
den and Stone, McDermott, Webb & Johnson, 
all of Topeka, for plaintiff.

Ed. D. McKeever and Franlt Doster,. both 
of Topeka, and W. H. Carpenter, of Marion, 
for defendants.

JOHNSTON, C. J. This is an original pro­
ceeding in quo warranto brought in the name 
of the state, on the relation of the Attorney 
General, to determine the membership of the 
State Board of Health, and also as to who 
Is entitled to the office of secretary of that 
board. The plaintiff alleged that the State 
Board of Health is composed of the follow­
ing named persons who were legally appoint­
ed. were duly qualified, and ure acting mem­
bers of the board, namely:Dr. J. E. Hawley, Dr. H. L. Aldrich,

Dr. J. J. Entz, Dr. 0. D. Walker,
Dr. G. EL Lerrigo, Dr. C. A. Fisher.
Dr. J. T. Axtell, Dr. D. E. Smith.
Dr. F. W. Landrum, Harry K. Allen.
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Wyo.) PEOPLE v (22
In State ex rel. Agricultural College v. 

Irvine. 14 Wyo. 31S. S4 Pac. 90, this court considered tbe constitutional and scututory 
provisions relating to congressional grants, 
and it was held that the authority conferred 
upon trustees, by the act establishing the 
Wvoming Agricultural College, “to possess 
and use for the beuedt of the agricultural 
college the building and sites" provided 
therefor, and “to take and hold for the use 
and benefit of the college any real and per­
sonal estate and to dispose of the same in 
such manner as they may deem most con­
ductive to the interests" of said college. Is 
not inconsistent with the character of a pub­
lic educational institution. In respect there­
to the trustees are public agents. And it 
was held that the congressional land grants 
are grants to the state and not to the Uni­
versity- This decision was affirmed by the 
Supreme Court of tbe United States. 206 
U. S. 27S, 27 Sup. Ct. 613. 51 L. Ed. 1063.If this institution of learning has an in­
terest In the 40-acre tract of land, the state 
as the holder of the title to the lands men­
tioned In the provisions of the Act of Admis­
sion. heretofore mentioned. Is the real party 
in Interest, and to permit this action would 
be doing by indirection that which, could 
not he done directly.It has been held that for the purpose of 
jurisdiction there is no distinction between 
suits against the government directly, and 
suits against Its property. Stanley v. 
Schwalby, 147 U. S. 508. 13 Sup. Ct. 418. 37 
L. Ed. 259: Stanley v. Schwalby, 162 U. S. 
255. 16 Sup. Ct. 754. 40 L. Ed. 960.Among the numerous decisions of other 
courts we find that the Supreme Court of 
Alabama, in White v. Alnbnma Insane Hospi­
tal. 13S Ala. 479. 35 South. 454. says:

"Who doubt3 the right of the state to create a corporation for the mnDagement of an in9aDe hospital, or a deaf and dumb asylum, or an in­stitution of learning? And where they are created, who has the property interest in these institutions? Clearly the state. In the ex­ercise of its right of sovereignty it established them for public purposes.""A suit against a department of the state government, or a board or corporation created by the state for governmental purposes is a suit against the state, aud cannot be main­tained without its consent, but such a suit may he maintained when authorized by statute, as where the statute creating the corporation provides that it mny sue and be sued." 39 Cye. 919.
In Williamson v. Louisville Industrial 

School of Reform. 95 Ky. 251, 24 S. W. 1065, 
15 Ky. Law Rep. 620. 23 L. R. A. 200. 44 
Am. St. Rep. 243. the court says:
, "The appellee, the Louisville Industrial

successors are under the control nnd oversight of the Legislature, and are mere instrumentali­ties of the commonwealth. • • • It was so agency of the state, and maintained by taxation and state aid. • • • The functions of the institution are governmental." It is not an­swerable for an assault upon or a beating of an inmate by one of its employees.
The Agricultural and Mechanical College, 

which Is strictly a public or quasi corpora­
tion. created and existing under and by vir­
tue of the laws of the territory of Oklahoma, 
cannot, in the absence of express statutory 
authority therefor, be sued, and no such au­thority exists In this territory; hence said 
institution cannot be sued. Oklahoma Agri­
cultural and Mechanical College v. Willis et 
al., 6 Okl. 503, 52 Pac. 921, 40 L. R. A. 077.

[3] Whether a state should consent to be 
sued, so as to put itself on an equality with 
a citizen, is not a matter for the courts, but 
for the Legislature. Moore v. Tate, 87 
Teun. 725, 11 S. W. 935. 10 Am. St. Rep. 712.

There Is no provision of law anywhere 
that either expressly or by Implication rec­
ognizes the defendant In this case as a body 
capable of being sued In '•jits to quiet title 
to 'real property, and until the Legislature 
expressly directs the manner and the courts- 
in which such stilts can be brought, we ccra- 
clnde that the defendant Is an agency thaC 
cannot be sued In a suit of this kind.' ,'t -

The demurrer was properly sustained;. n<f 
error was committed by the lower court, and" 
tbe judgment Is in all things affirmed: H

BLUME. J.. and P. W. METZ. District 
Judge, concur. *1

S H A W V E R  1 1
P.)

PEOPLE ex rel. EMERSON v. SHAWVER. 
(No.. 1168.)

(Supreme Court of Wyoming. Jan. 8, 1924.I
1. Quo warranto <$=>55— Right of relator to offloe must affirmatively appear, but' n»-pre- sumptlon In favor of respondent selzlno office.

In quo warraDto to determine right’and title to office, legal right of the relator to the office must affirmatively appear, but without in­dulging any presumption in favor of respondent who has forcibly obtained tbe possession.
2. Evidence <S= 11— History shown by legis­lative Journals and records Judicially noticed.

The court may take judicial notice of the history of the state government shown by the- legislative journals and other public records.
3. Constitutional law <g=20—Efiect of prac­tical construction.

Where uniform executive construction of Const, art. 8. § 5. was that it provided for a-.. - _     succession of terms for state engineer of sixNchool of Reform, was created a body cor- ! years each, so that a vacancy during a term J1?™16 an act of the General Assembly in ; would constitute a vacancy in the term to be- * * The incorporators und their i filled for the unexpired part of such term,
€=For other cases tee same topic and KEY-NDMBKR la all Key-Numbered Digests and Iodaxas-
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such construction is entitled to much consider­ation. and. if not controlling, sufficient at least to justify its acceptance where its cor­rectness is not questioned.
4. States $=51—Term of state engineer ap­pointed to fill vacancy until new appointment confirmed.Where state engineer resigned and Gov­ernor appointed relator for the remainder of the term, relator was entitled to hold until the nppointment and qualification of a succes­sor for the new term unless lawfully remov­ed. or until a vacancy occurred through some other event than the mere expiration of the term for which he had been appointed, and an appointment for the new term to terminate his right to occupancy would require confirma­tion by the Senate, under Const, art. S, § 5, article 4. § 7, and article 6, subtit. "Elec­tions," § 4.
5. Quo warranto ©=51—Allegation as to ap- pointmont of stato engineer to Joint com­mission not Improper in reply.

In quo warranto to determine the right and title to the office of state engineer, whese it was claimed that relator’s reappointment was invalid, allegations in reply that it was understood that relator should continue as engineer and be appointed the Wyoming mem­ber of the Colorado River Commission, though having no force as establishing relator's right to the office under bis reappointment, held not improper as an explanation of the reason for a delayed reappointment at the expiration of his term.
6. States ©=46—Governor's neglect to send name of appolnteo to Senate did not deprive him of power thereafter to appoint.

Governor’s neglect to Bend the name of ap­pointee as state engineer to the Senate dur­ing a session immediately prior to the ter­mination of his then term of office did not deprive the Governor of the power thereafter to appoint for a full or new term with the con­firming action of the Senate under Const, art.4. § 7, article S, § 5, and article 6, subtit. "Elections," § 4.
7. States ©=46—When confirmation by Sen­ate nod required, Its action of no offoct.

When confirmation of appointment of stnte officer by Senate is not required, ita action in the mactor is of no effect.
8. States ©=46—Appointment of state engi­neer by Governor and confirmation by Senate need not bo concurrent in point of time.

Under Const, art. 8, § 5, providing that state engineer “shall be appointed by the Governor and confirmed by the Senate," the appointment and the confirmation need not be concurrent in point of time, and an appointment may be made during n Senate recess and be confirmed at its Dext session.
9. States C=46—Appointment of state engi­neer could be confirmed by Sonato aftor expi­ration of Governor’s term and without execu­tive requost.

Appointment of state engineer under Const, art. S. § 5, during Senate recess, could be con­

firmed at the next session of the Senate, al­though the term of office of the Governor malt­ing the appointment had then expired, and neither the new nor the old Governor re­quested confirmation, and the Senate was with­out executive communication concerning the appointment.
10. Constitutional law ©=j0—Senate confirm­ing executive appointments performs admin­istrative function.

The Senate of a state in tbe exercise of its power to consent to or confirm executive appointments to office performs an executive or administrative, rather than a legislative, function.
11. Officers <3=6— Official appointment not personal.

The matter of an official appointment in- not personal and the right to make it does not. attach to the person but to the official upon, whom that right is conferred.
12. States ©=52—State engineer removable- by Governor.

State engineer is not removable by im-f peachment. under Const art. 3. §f 18 and 19p' and may be removed by the Governor nndert Comp. St. 1920. J 318, constitutional proriH’ sions as to impeachment including only thei principal elective state officers mentioned im „ article 4, § 11, and not officers appointed brthe Governor. - '1 r
13. States ©=52—Removal only for mlsoo*̂ -' duct or malfeasance. • -.vi

Comp. St 1920. 8 318, in so far as it mayi authorize a removal of state officer for other than misconduct or malfeasance in office, stat­ed in Const, art. 3. 8 19. as grounds for re­moval. is void as affecting office of etntei en­gineer, created by Const art. 8, § 5.
14. Statss ©=52 — Reasons for removal ot state engineer must constitute miscond»ct or malfeasance In office.

Reasons assigned by Governor for removal of state engineer under Comp. St. 1920, 8 318< must be such as to constitute misconduct or malfeasance in office.
15. Quo warranto ©=57— Courts may Inquiro Into exlstonoe of faots warranting removal of state engineer.

In quo warranto to determine title to of­fice by one removed by Governor under Comp. St. 1920, 5 318. tbe court may inquire into the existence of the jurisdictional facts, among which are whether the charges upon which, the removing power acted were legal cause for removal, or whether the cause was sufficient­ly specified.
16. States ©=52—Conduct of stato engineer held not "misconduct or malfeasance" In of­fice warranting removal.

That the state engineer caused or allowed his commission as state engineer, issued to him in 1921, by the Governors predecessor to be presented to the Senate for confirmation without consulting the Governor, and without the letter's knowledge, was not misconduct or
©=For other cases see samo topic cad ICEY-NUMBER la all Key-Numbered DIgeou aad Index**
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malfeasance in office warranting removal, un­der Comp. St. 1920. § 31S.

[Ed. Note.—For other definitions, see Words and Phrases, First and Second Series, Mis­conduct.)
17. States <3=52 — “Misconduct or malfeas­ance” warranting removal ot offlcor defined.

Misconduct or malfeasance in office, war­ranting the removal of a state officer under Comp. St. 1920, § 318. means official miscon­duct or misieasance, rather than personal mis­behavior alone not in any way affecting the incumbent's fitness or capacity to perform the duties of the office, as the power of removal cannot be exercised whimsically or arbitrarily.
Proceedings by the People of the State of 

Wyomipg, on the relation of Frank C. Emer­
son, against Casper D. Shawver, to deter­
mine the right and title to the office of State Engineer. Respondent'3 answer held insuffi­
cient, nnd demurrer to reply overruled.

W. L. Walls and W. E. Mullen, both of 
Cheyenne, for relator.C. Ii. Rigdon, ot Cheyenne, for respondent.

D. J. Howell, Atty. Gen.. and N. E. Cor- 
thell. of Laramie, amid curiae.

POTTER, C. J. This is a proceeding in 
the nature of quo warranto, brought in this 
court to determine the right ant title to the 
office of state engineer; thereby Invoking the 
original Jurisdiction of the court in quo war­ranto as to all state officers granted by the 
Constitution. Article 5. 8 3. The case has 
been heard upon a demurrer to the reply 
which, when first presented, we held would 
search the entire record as to matters of substance and require a consideration of 
the sufficiency of the answer, as well as the 
petition, no previous objection having beer 
made to either of those pleadings. And for 
that reason we declined to consider alone a 
question as to the legal effect of certain 
facts alleged for the first time in the reply. 
In announcing that conclusion the following 
authorities were dted: 6 Ency. PI. & Pr.
320 et seq: 31 Cyc. 33S et seq: Bliss on Code 
Pleading |2d Ed.) § 417a; Phillips on Code 
Pleading, 3 85: 1 Klnkead’s Code Pleading, 
p. 90. 5 94: Id. p. 112. 8 110; 21 R. C. L. pp. 
530, 531, § 92: Headimrton v, Neff, 7 Ohio, 229, pt. 1: Killier v. Stewart, 26 Ohio St. 
052; State v. L. & X. R. Co.. 51 Fla. 311, 
40 South, SS5: Finch v. Galigber. 181 IU. 
025. 54 X. E. 811; Carlson v. People ex rel., 
118 111. App. 592. The case was then argued 
and submitted upon that theory, and is. 
therefore, before us upon the facts alleged 
In pleadings.

The pleadings do not present any substan­
tial dispute as to the facts: for. while there 
are denials In the answer and reply, they 
relate to the legal effect of facts either ad­
mitted or not specifically denied. The pe-

tltion alleges in substance: That the rebt- 
tor wns appointed state engineer by Gov­
ernor Robert D. Carey on July 1, 1919, to 
fill a vacancy caused by the resignation of 
James B. True; that he qualified and enter­ed upon nnd discharged the duties of said 
office until, on April 4, 1921, while holding 
under said appointment. Governor Carey 
again appointed him for a term of six years 
from and after April 1, 1921, and on tbiat 
date commissioned him. for that term: that 
Thereupon he ngain qualified as required by 
law, and at the next succeeding legislative 
session In 1923 the Senate confirmed said ap­
pointment. and that reiator after said ap­
pointment, prior to and after its confirma­
tion, continued in possession and exercised 
the duties of said office: but that od March
15. 1923. the respondent, Casper D. Shaw­
ver, accompained by the sheriff of Laramie 
county, appeared at the engineer's office In- 
the Capitol Building, nnd demanded chat 
relator surrender possession of the office to 
him. which he claimed under an appoint­
ment, void "as relator Is advised and her 
lieves,” made by Governor Ross without the 
advice-nnd consent of the Senate and when 
tVe Senate wns not in session; that the saldr 
sheriff declared that if relator did not sur­
render the office he (the sheriff), pursuant, to. 
oral instructions from the Governor, would, 
physically remove relator therefrom, end. 
upon relator’s refusal the said sheriff, “Bat­
ing in the aid and assistance of respondeat/': 
seized and forcibly removed relator from 
the office: whereupon the respondent assum­
ed possession and control of said office to 
the exclusion of relator, and hao since 
usurped and occupied said office to the- ex­
clusion of relator, and pretends to act In the 
capacity of state engineer, claiming the 
emoluments of the same.

The answer admits relator's appointment 
on July 1, 1919, nnd his qualification and 
performance of the duties thereunder, but de­
nies tbat he wns lawfully appointed on 
April 4. 1921: denies that it was lawfully 
confirmed, and alleges that if relator held 
said office at any time he held it solely by 
the appointment of July i. 1919. The an­
swer admits that on or about April 15. 1023, 
the respondent took possession of the office 
nnd excluded relator therefrom, and has 
since said date remained in possession dud 
control thereof to the exclusion of relator, 
but denies that he has usurped or Intruded 
into or occupied the office unlawfully. It Is 
further alleged in the answer that on March
13. 1923. Governor Ross, by written com­
munication addressed to relator and also 
tiled In the office of the secretary of state, 
subject to inspection by any person Inter­
ested. removed relator from said office, and 
thereupon appointed the respondent and Is­
sued a commission to him. purporting to ap­
point him to said office for the term of six
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years from March 15. 1022, and that re­
spondent duly qualified thereunder.The reply denies that relator has been law­
fully removed or that the Governor had lnw- 
ful authority to remove him. It denies that 
the Governor had any power or authority to 
appo.nc respondent on March 15, 1923. or at 
all, or to issue a commission to him, but al­
leges that said appointment nnd commission 
were beyond the Governor’s power and con­
ferred no authority upon respondent to take 
possession of the office or to exclude relator 
therefrom, and that said exclusion amounted 
to an unlawful and unwarranted occupation 
of it by the respondent. The reply further 
nlleees the appointment of relator, and cer­
tain conditions thereof, under a statute en­
acted in 1921 (Laws 1921. c. 120), as commis­
sioner to represent this state on a joint com­
mission to negotiate a compact between cer­
tain named western states, including Wyo­
ming, and the United States, relative to the 
future utilization and distribution of the wa­
ters of the Colorado river and its tributaries. 
And that is'the new matter sought to be elim­
inated by the demurrer to the reply. In subr 
stance tbe averments in that respect are that' 
relator was appointed os such commissioner 
without compensation other than the salary- 
allowed for the state engineer under- a- stat­
ute of 1921 Increasing the same (Laws 1921, 
c. 95), in furtherance of the intention and 
policy of the Legislature and the Governor 
that relator as state engineer should per­
form the additional duties of commissioner; 
that his appointment as said commissioner, 
which office he still holds, was during the 
pleasure of the Governor; that he performed 
the duties of both offices, attending numerous 
sessions of the commission during 1921 and 
1922, which resulted in an interstate agree­
ment known as the ‘‘Colorado River Com­
pact," ratified and approved by the Legisla­
ture and Governor of this state at the session of 1923 (Laws 1923. c. 3).

(1] We shall first consider, as a question of 
primary importance, the title of the relator 
to the office and his right to hold the same 
prior to and at the time of the alleged pro­
ceedings to remove him. That and the other 
questions In the ease will be considered, hav­
ing in view the principle that the legal right 
nf the relator to the office must affirmatively appear, but without Indulging in any pre­
sumption in favor of the respondent by rea­
son of the fact of his possession of the office 
under an alleged appointment by the Govern­
or. Having, as alleged, forcibly obtained 
possession, he Is not entitled to the benefit of 
any such presumption on this hearing, what­
ever might otherwise be the rule In a case 
of this kind. A presumption based upon pos­
session. if recognized at all In this case, 
should be applied in favor of relator, who for 
nearly four years wns in undisturbed posses­sion of tbe office until he wns forcibly eject­
ed from the official rooms in the manner al­

leged. Ekern v. McGovern, 154 WIs. 157, 142 X. W. 595. 48 L. R. A. (X. S.) 796.
The office of state engineer is provided for 

in the Constitution of the state in these words:
“There shall be a state engineer who shall be appointed by the Governor of the state and' confirmed by the Senate: he shall hold his of­fice for the term of sir 16) years, or until his successor shall have been appointed nnd shall have qualified. He shall be president of the board of control, nnd ahnll have general su­pervision of the waters of the state and of the officers connected with its distribution. No. person sbnil be appointed to this position who has not such theoretical knowledge and such ■ practical experience and skill as shall fit him for the position.-1
These provisions are found In sectidn o of 

article 8 of the Constitution. That article is 
entitled “Irrigation and Water Rights,” and, 
it provides also for four water divisions to be 
defined by the Legislature, and for the super- ’ 
vision of the public waters of the state; 
their appropriation, distribution, and divert 
slon, and of the various officers connected 
therewith, by a board of control, to be-com­
posed of said engineer and the superintend̂ -* 
ents of said water divisions.

The.Constitution also provides: f
“When any office from any cause becomee* vacant, and no mode is provided by the Cdn -i scitution or law for filling such vacancy, the> Governor shall have the power to fill tbe sam o . by appointment." Article 4, § 7. • ; ;

. ’)
And that applies to-the office here in ques­

tion, and controls the filling of vacancies- 
therein. It is further provided in that in­
strument that, excepting members • of ths 
Legislature and members of a board, two or 
more of whom are elected at the same tlme;r 
every person holding any civil office under 
the state or any municipality therein shall,, 
unless removed according to law, exercise the- 
duties of such office until his successor Is du­
ly qualified. Article 6, subtit. “Elections," {
4 (sometimes referred to as section 18 of said, 
article).[2] The case has been submitted In much 
the same manner as though there bad. been 
nn agreed statement of facts: the several 
facts known by all parties to have existed be­
ing assumed. Some facts, however, deemed: 
by us to be more or less important, are not 
definitely alleged in either of the pleadings,' 
For example, there is no averment stating 
the fact3 of the James B. True appointment, 
such as the date thereof, the term for which 
he wns appointed, the date of its expiration, 
nor the term of any prior Incumbent. Neither 
is it averred whether the Legislature was 
In session when Mr. True's term expired or 
at the time of relator’s 1921 appointment or 
after that, prior to January, 1923. But the 
fact that Mr. True’s term had expired has 
been assumed, and we know that to have
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been the fact as determined by bis appoint­
ment as well as caat the Legislature was not 
lu session at the time of said 1921 appoint­
ment. but had adjourned the 1021 session a 
day or two before the expiration of the stat­
ed term of Mr. True, and six weeks or more 
before the second appointment of relator. 
Whether either of such facts or others of tbe 
same nature may be vitally material or not, 
so far as they are pertinent they are matters 
of history of our state government, shown by 
legislative journals and other public records, 
of which we may take judicial notice. 23 C. 
J. 90-93. 120.Of such facts we think proper to mention 
the following: Mr. True’s name was sent to 
tbe Senate with a request for continuation, 
on February 9. 1915. and bis appointment 
confirmed on that date, for the full term of 
six years from Februnry 20. 1915: that being 
the date of the expiration of the previous 
six-year term for which Clarence T. Johnston 
had been appointed and confirmed in 1909, 
and for the remainder of which term Adrinn 
J. Pcrshall wns appointed and confirmed at 
the legislative session of 1911, upon Mr. John­
ston's resignation. And the procedure in the 
appointments of Parshall and True followed 
an established practice respecting this office, 
disclosing a uniform executive construction 

• of the constitutional provisions relating to 
the term thereof and the filling of vacancies 
therein, apparently concurred In by one 
branch of the legislative department, the 
Senate, viz.: That it provides for a succes­
sion of fixed terms of six years each, so that 
a vacancy from any cause during a term will 
constitute a vacancy in the term as well as 
in the office, to be then filled for the unex­
pired part of such term, and a full term ap­
pointment after the first to be made only up­
on or in contemplation of the expiration of a 
previous full term.(3j Thns upon the resignation of Mr. 
Mead, the first state engineer, during his sec­
ond term of 6 years, the vacancy was filled 
by the appointment of Fred Bond on July 15, 
1S99. until the next session of the Legisla­
ture. and at that session (19011 he was again 
appointed, the Senate confirming the same, 
for Mr. Mead's unexpired term. When that 
term was about to expire In 1903. Mr. Bond 
was appointed and confirmed for a full term 
of 8 years, “ending February 21. 1909." Up­
on his death du -'ng 1003. Clarence T. John­
ston was appointed, and at the next session 
of the Legislature (10051 was appointed aud 
confirmed for Mr. Bond's unexpired term. 
When that term was about to expire. Mr. 
Johnston, having continued to occupy the of­
fice. wns appointed and confirmed for a full 
rerm of 8 yc-ars from February 20. 1909. dur­
ing which he resigned to be succeeded by Mr. Parshall. as above stated. The propriety of 
the said practice of the executive and one 
branch of the legislative department of our 
state government, or the construction of the

, constitutional provisions indicated thereby, 
I has not been questioned as to said office in 
i this court and is not questioned in this case. 
1 And under the circumstances, if there might 
; be any doubt about it. such continued prac- i tlcal construction during a period of more 
; than 20 r̂ ar3 would be entitled to much eoa- 
! sideration. aud, if not controlling, sufficient 
. at least to justify Its acceptance by the court i for the purposes of a decision in this case, 
i without inquiring whether it may fully ac- 
I cord with the general rule of judicial con- : structlon.
J (4) The appointment of the relator in 1919 
was for the period from July 1. 1919, to Feb­
ruary 21, 1921, and was clearly intended to 
cover, as it did. the entire unexpired term 
aforesaid of his predecessor. It was then 
known, however, because of the constitution­
al limitation upon the length of each biennial 
session of the Legislature, that the date of 
the expiration of such term would follow 
very closely the adjournment date of tbe 
next session to convene in January, 1921, al­
lowing a successor for the new term to be 
selected at that session by appointment and 
confirmation, as provided in the Constitution, 
and we may nssume that to have been under­
stood when the vacancy appointment was 
made. That was a completed appointment to 
fill a vacancy, requiring no action by the Sen­
ate. Under it the relator was entitled to 
hold until the appointment and qualification 
of a successor for the new term, as provided 
by law, unless lawfully removed, or until' a 
vacancy through some event other than the 
mere expiration of the term for which he had 
been appointed. That is conceded by counsel 
for respondent, npon the authority of State 
ex rel. Richardson v. Henderson. 4 Wyo. 535. 
35 Pac. 517, 22 L. R. A. 751. which settles the 
question for ns in this case, and also' the 
proposition that an appointment for a new 
term, to terminate the right of an incumbent 
to hold over, would require confirmation by 
the Senate.

That case Involved the office of state ex­
aminer. which the Constitution directs shall 
be provided for by the Legislature, the in­
cumbent to be appointed by the Governor and 
confirmed by the Senate. The office was 
promptly created by an act of the first state 
Legislature providing that the examiner shall 
be appointed by the Governor by nnd with 
the advice and consent of the Senate, for a term of four years, "and until his successor 
in office is appointed and shall have quali­
fied," nnd that, in case of a vacancy in the 
office, the Governor shall fill the same by ap­
pointment until tbe next meeting of the Leg­
islature. A vacancy having occurred by 
resignation during the four-year term of the 
first incumbent, who bad been appointed 
soon after the approval of said act creating 
the office, the Governor, on December 20, 
1S92. appointed and commissioned Harry B. 
Henderson to fill the vacancy, “to hold the
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office until* the next meeting of the Legisla-, 
ture," which, under the Constitution, would 
and did convene on January 10, 1S03. Said 
vacancy appointee duly qualified, and was 
continuing to discharge the duties of the of­
fice after the adjournment of said 1S93 ses­
sion of the Legislature, when an action was 
brought to determine the title thereco by one 
who had been appointed and to whom a com­
mission had been Issued, but without attesta­
tion by the secretary of state, after said ad­
journment "for the unexpired term of Harry 
B. Henderson, whose said office became va­
cant on the 10th day of January, 1S93." The 
appointment of said relator Richardson had 
not been confirmed by the Senate. The court. 
In deciding that case, construed what was re­
ferred to in the decision as section 16. art. 6. 
of the Constitution, but more properly cited 
as section 4, subtlt. "Elections," of said arti­
cle, providing for the exercise of the duties 
of any civil office by the person holding the 
same until his successor has qualified, "un­
less removed according to law," and Section 
T of article 4, authorizing the Governor to fill 
a vacancy in any office by appointment, when 
no other mode has been provided by the Con­
stitution or law for filling the same, and also 
the statutory provisions for filling a vacancy 
In said office of examiner by appointment un­
til the next meeting of the Legislature, and 
that the examiner shall hold his office for 
four years and until his successor in office is 
appointed and shall have qualified. The 
court held that the general provision afore­
said of article 6 applied to the one appointed 
to fill the vacancy in the office of examiner, 
and that tbe mere expiration of a term, or 
the period for which a vacancy appointment 
Is made, does not constitute a vacancy per­
mitting a provisional or temporary appoint­
ment by the Governor, and also .that an ap­
pointment by the Governor without the ad­
vice and consent of the Senate would not de­
prive said vacancy appointee of his right to 
continue to exercise the duties of the office. 
The court said:

"Without some statutory regulation of the matter, a vacancy can only exist in an office when there is no lawful incumbent occupying it. An office cannot be said to be vacant while any person is authorized to act in it and does so act. • * * A careful reading of the nu­merous decisions of the American courts on the question is convincing that the doctrine is too well entrenched to be dislodged at this time, that where a constitutional or statutory provision exists permitting or commanding an incumbent of an office to continue in the dis­charge of his duties until his successor is qualified, it must be construed as controlling, and the expiration of the official term, cannot be deemed a vacancy, unless there is some legal successor appointed or elected by some competent authority to take the place of the incumbent. • • * This successor must be one appointed by warrant or authority of law, and not in the absence of it. There would be no sense in the position that a vacancy could

f be created by an attempt to fill a vacancy, nor in the view that one appointed to fill a vacancy could be succeeded by another to fill the same vacancy, where the provisional ap­pointment is made from the some source. The vacancy is already filled by the Governor's appointment, and there is no reason why the appointee should be displaced by one appoint­ed by a succeeding Governor."
In the concluding part of the opinion, the 

court suid:
"At that time [the next meeting of the Legislature] a new appointment was neces­sary and proper, as is conceded, but such.ap­pointment could then have been made only * * • by and with the advice of the Senate."
That case has been frequently cited with 

approval, and is referred to as containing a 
full review of the authorities supporting the 
text in 0 Eucy. L. (2d Ed.) 1012, note 3. But 
there was a suggestion at the argument that 
the views expressed in. the cose as to what 
constitutes a vacancy may not accord with 
the modern trend of authority. We have 
found no evidence of that.. On the contrary 
the later decisions and comments on the sub­
ject very plainly tend to strengthen, the 
court's decision in that case. According to 
the rule of a. few of the cases, where am. of­
fice is regularly to be filled by executive ap­
pointment and confirmation, and a term has 
expired, on appointment may be made alone 
b( the Governor, effective from its date until 
rejected or disapproved by the Senate or con­
firming body, notwithstanding a statutory, or 
constitutional provision authorizing the in­
cumbent of the previous term to hold over 
until the appointment and qualification, of a 
successor. State ex rel. v. Murphy, 32 Fla. 
138, 13 South. 705; State v. Williams, 222 
Mo. 268. 121 S. W. 64, 17 Ann. Cas. 1006.' It was held in People v. Mizner. 7 CaL 519, .that 
though, a vacancy did not occur on the- ex­
piration of the term, during a recess of the 
Senate, the Governor might then appoint for 
the new term vesting the office In his.ap­
pointee subject to be defeated by the noncon­
currence of the Senate. The cited Florida 
ease was referred to in the opinion in the 
Henderson Case and was distinguished as 
well as disapproved.The decision in the Missouri case was bused 
upon the fact that the first appointment to 
a statutory office was necessarily made dur­
ing the recess of the Senate for a prescribed 
term of four years, stacing the date that the 
term would end, and it wns held that all sub­
sequent terms must end on the snme date at 
intervals of four years, so that one whose 
term had so ended could not continue in office 
as against a successor appointed for the full 
term, even though such appoincmenc had not 
been confirmed, for, as also held, it might be 
confirmed at a subsequent session of the Sen­
ate. The decision involved the construction 
of statutes providing for filling vacancies and
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fur the holding over by an Incumbent, and 1 
much consideration wns given to a uniform 
course of executive procedure. The theory of 
that decision seems, however, to be thac a 
vacancy occurs upon the expiration of the 
term of an appointive otflce, authorizing an 
appointment for the new term and ending the 
right of an incumbent of the former term to 
hold over, The cases adopting that theory 
are exceptional, and conflict not only with the 
decision of our own court in the Henderson 
Case, but with the great weight of authority 
establishing the contrary as the settled" rule, 
though, of course, that rule does not Interfere 
with the filling of an oflice at the time and in 
the mode provided by law, at or in contempla­
tion of the expiration of the term for which 
the incumbent has been elected or appointed. 
People v. Bissell. 49 Cal. 407; State ex rel. 
v. Howe, 25 Ohio St. 5SS, IS Am. Rep. 321; 
State ex rel. v. Metcalfe. SO Ohio St. 244, SS 
>\ E. 733: Smoot v. Somerville, 59 Md. 34; 
Brady v. Howe, 50 Miss. 607; State ex rel. v. 
Bowden, 92 S. C. 393, 75 S. E. S66; Tappan 
v. Gray, 9 Paige, 507; Id., 7 Hill 259; People 
ex rel. v. Sohiner, 209 N. T. 151, 102 X. E. 
593, 46 L. R. A. (X. S.) 1202, and note; State 
ex rel. v. Corapson, 34 Or. 25, 54 Pac. 349: 
State v. Harrison, 113 Ind. 434, 16 X. E. 
3S4, 3 Am. St. Rep. 603; State v. Bryson. 44 
Ohio St. 457, S X. E. 470; People ex rel. v. 
Cazneau, 20 Cal. 504; People v. Tyrrell, 87 
Cul. 475, 25 Pac. 6S4: State v. Boucher. 3 X.
D. 339. 53 X. W. 142. 21 L. R. A. 539: People 
ex rel. v, Mclver, 6S X. C. 467: Branham v. 
Long, 7S Va. 352; Barrett v. Duff, 114 Kan. 
220, 217 Pac. 91S; Territory v. Mann, 16 X. 
M. 744,120 Pac. 313; State ex rel. v. Perkins, 
35 OU1. 317, 129 Pac. 730: Mechem on Pub. 
Off. $ 123; 23 Ency. L. 340; Throop on Pub. 
Off. s§ 323-331. See, also, citation of au­
thorities in note to Wendorff v. Dill, 50 L. R. 
A. i.X. S.) 368. And, generally, a vacancy ap­
pointee holds over the same as an incumbent 
for a full term. Throop, £ 331.Several of these cases and others are re­
ferred to in the opinion in the Henderson 
Case. The Ohio case, above cited, of State 
v, Metcalfe, was decided in 1909, and "the 
court quotes from State v. McCracken, 51 
Ohio St. 123, 36 X. E. 941, as follows: "In 
contemplation of law there can be no vacancy 
In an office so long as there is a person in 
possession of the otfice legally qualified to 
perform the duties.” and adds: "Other ju­
dicial utterances of like import can be cited 
but it cannot be necessary." The facts in the 
South Carolina case of State v. Bowden, de­
cided in 1912, were: The Governor's appoint­
ment of magistrates had been confirmed in 
February, 1909. They were each appointed 
for a two-year term. Xo appointments were 
sent to tho Senate at the session in 1911, but 
after the adjournment thereof, the Governor 
undertook to appoint three others as succes­
sors to those appointed and confirmed in 1909.
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Those appointments were submitted to the 
Senate at Its session hr 1912, and rejected. 
The court stated that the authority of the 
Governor to appoint magistrates is conferred 
and limited by the Constitution, and, if the 
later appointments were not made in ac­
cordance therewith, they were of no effect, 
under the "universally recognized" principle 
that the Governor of i state has no inherent 
power of appointment to oflice. but that his 
power must be found in the Constitution or 
statutes; that the Constitution conditions the 
Governor's power of appointment- "on the ad­
vice and consent of the Senate"; that an ap­
pointment for the full term without the con­
sent ot the Senate is beyond the governor's 
power; and that the term of otfice of magis­
trates being fixed by the Constitution at two 
years, and until their successors are appoint­
ed and qualified, one who is appointed to the 
otfice and confirmed holds the otfice until the 
expiration of two years and until his succes­
sor has been appointed by the Governor with 
the advice and consent of the Senate and has 
qualified. And thereupon the court further 
said:

"The failure of the Governor to appoint,, or of the Senate to act upon the appointment, or the rejection by the Senate of the appoint­ment of the Governor does not create a va­cancy. * • • To take any other view would be not only to erase words from the Constitu­tion. but to attribute to the constitutional con­vention and the general assembly the purpose to empower the governor to exercise sole con­trol of the appointment'of magistrates of the state in total disregard of the constitutional safeguard thac his appointment shall be subject to the advice and consenc of the Senate. • • * Xo citation of authority can make the matter plainer thun the words of the Con­stitution. but we think it safe to say that the courts have held with complete unanimity that, when a term of office is fixed by law at a term of yeurs and until the appointment, or election and qualification of a successor, tbe term of the incumbent does not end and there is no vacancy until the expiration of the time named and the appointment or election and qualification of hi3 successor,”
The Xew Turk case of People ex rel. v. 

Sobmer was decided in 1913. It was thereby 
decided in substance, as stated in the sylla­
bus in 46 L. R. A. (X. S.) 1202 (209 X. I. 151, 
102 X. E. 593) thac, under a statute provid­
ing that an otfice shall be deemed vacant after 
the expiration of a term for the purpose of 
choosing a successor, the Governor cannot, 
where the term expires while the Senate is 
in session, appoint a successor upon the resig­
nation of the incumbent after its adjourn­
ment although such incumbent, under the stat- 
tute, held over until his successor was ap­
pointed: other portions of the statute pro­
viding that a vacancy in the office of one ap­
pointed by the Governor, with the advice of 
the Senate, shall be filled in the same manner 
us the original appointment, but giving the
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Governor ad Interim power of appointment If 
a vacancy occurs other than by expiration 
of the term while the senate is not in session, 
and declaring that an office may become va- 
cnnt by resignation before tbe expiration of 
ibe term. The court divided upon the ques­
tion of the creation of a vacancy upon the 
resignation of the hold-over incumbent:; the 
majority view being that, since tbe office be­
came vacant by statutory declaration, for the 
purpose of choosing a successor, at the expira­
tion of the term which occurred while the 
Senate was' In session, that vacancy contin­
ued, rendering the incumbent's resignation of 
no effect in creating the vacancy, and pre­
venting the office from being lawfully tilled by 
appointment of the Governor alone, as in 
case ot a vacancy occurring during a Senate 
reces3. The general rule as to vacancies 
where an incumbent holds over d >es not seem 
to have been questioned, but inferentlnlly 
recognized. And that rule was expressly 
recognized in the dissenting opinion, wherein 
it was said by Chief Justice Cullen:

“The failure to appoint or elect his succes­sor in office, or a failure of such successor to duly qualify, would not create a vacancy, be­cause despite of such failures there would be a person- entitled by law to continue in the of­fice and discharge its duties: The scheme of officials holding over despite the expiration of the original term has prevailed in this state from early times, and also is prevalent in oth­er states. The decisions are uniform both in this state and in the other states, so far as they are cited to us by the Attorney General, that where there is a provision for a holding over, there can be no vacancy in the office."
And we quote the following from the L. R. 

A. note to that case:
"It-has already been stated that the courts are quite generally agreed that, so long as there is in office a person legally authorized to hold the some and discharge its duties, whether he be one lawfully elected or appointed for a fixed term or whether he be a hold over, there is no vacancy within the meaning of statutory or constitutional provision authorizing special or temporary appointment by the executive. As on illustration of the attitude of the courts on this more general question, reference mny be had to nn early New York case denying the right of the Governor to appoint, even where the terra expired after the legislative adjournment, nnd bolding that the sole ob­ject of such nu at) interim appointment was to prevent a public injury through wont of an incumbent until nn appointment could be made in the regular mode, and that where there wns a hold-over provision there was no vacancy entitling the Governor to appoint. Tnppon v. Gray, 0 Paige, 007. affirmed in 7 Hill. 259. So it is, wnen the courts come down to the question as to ad interim appointments where rbe term expires during a session of the Leg­islature. but the statute provides for holding over. In such circumstances the courts hold in the case of an officer appointed by the Legis­lature or either body thereof, or by the Gov­

ernor, with the advice and consent of the Leg­islature or either body, thnt there is no va­cancy at the end of the term, since the •hold­over’ provision is expressly designed co meet such a contingency, and thnt the Governor can­not exercise his special power‘of appointment when the term of office expires during a legis­lative session."
We cannot close tbe discussion of this ques­

tion without referring to a case recently de­
cided in Colorado, Walsh v. People, 72 Colo. 
•106, 211 Pac. 646. which, viewing the ques­
tion from a different standpoint, demands and 
has received our very careful and respectful 
consideration. We do not understand the de­
cision to disagree with the general rule above 
stated, where there is an incumbent entitled 
to “hold over." But it construes a constitu­
tional provision like that in article 6 of our 
Constitution for the continued exercise of the 
dnties of an office by a holding incumbent un­
til his successor shall have been duly chosen 
and qualified, as authorizing something less 
than a holding over, and implying that the ia- 
cumbent becomes a mere “locum tenens." Upon, 
thnt construction the court upheld an appoint? 
ment by the Governor during a Senate recess . 
as a vacancy appointment, notwithstanding it 
purported to be made for a new term. and. in 
that respect the case differs essentially from-, 
the decision of this court in the Hendersop 
Case. That learned court, however, In.its 
reference to the Henderson Case, seems to 
have overlooked the fact that the statute prcv 
viding for the office of examiner, considered 
in that case, expressly provides that the ex­
aminer shall “hold his office for four years 
and until his successor * • • is appoint­
ed and shall have qualified." And that right 
would, as generally held, vest also in a va>- 
cancy appointee. But it is true that in the 
Henderson Case the constitutional provision 
aforesaid, found in article 6, was construed 
as conferring the same hold-over right, and 
the same construction of the provision is 
found as to another office in Ballantyne- v. 
Bower, 17 Wyo. 356. 99 Pac. S69. 17 Ann. Cas. 
82. In the Colorado case some effect seems 
to have been given to another provision of the 
Constitution of that state, authorizing the Governor in case of a vacancy to appoint a 
person "to discharge the duties of the ojjlce 
until the next meeting of the Senate, when he 
shall nominate some person to rill such, office." 
(Italics ours), which, the opinion states, uses 
the words "discharge the duties" la contradis­tinction to the words "to fill the otfice.” We do 
not have a provision like that in our Constitu­
tion or statutes. Notwithstanding that differ­
ence. perhaps slight only, between tbe consti­
tutional provisions, the opinion is respeccfully 
expressed In the Colorado case that this court 
In our two cases aforesaid misconstrued the 
provision for exercising the duties of an of­
fice by one holding It until tbe selection and 
qualification of a successor. Is giving to it 
tbe same effect as a provision for bolding
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over the term, and our said decisions seem to have been understood by tbe learned court In 
that case, as tbe only decided cases, with a 
single stated exception, depending upon a 
provision like that in their Constitution and 
our own for "exercising the duties of the 
office."We are not at all convinced that said pro­
vision in article 0 of our Constitution was 
misconstrued in either of the two cases 
above mentioned decided by this court, but 
if we bad now any doubt about it we should 
regard tbe question as fully settled for this 
state by said decisions. But tbe premise that 
no decisions other chan those in our cwo cases 
and perhaps one case in another state, have 
depended upon similar enactments is, we be­
lieve, erroneous. The same provision was 
construed in at least two other cases; the 
early New Tork case of Tappan v. Gray, 9 
Paige, 507, establishing the rule in thnt state, 
and the California case of People v. Tyrrell, 
supra. We have noc taken time to examine 
others.

The opinion in the case of Tappan v. Gray 
shows chat the court did not perceive any 
substantial difference between a provision 
thac an officer shall hold over and one thac 
he shall discharge the duties of the office aft­
er his term. Nor do we. But the language of 
the provision in our Constiution is that "every 
person holding any civil office * « • sbull. 
tiniess removed according to law, exercise the 
duties of such office." The one who "holds'' 
the office, unless "removed." i3 granted the 
authority. In our opinion, the provision can­
not mean anything less than that he remains, 
unless removed, while continuing to dis­
charge its duties, the lawful incumbent of the 
office, and with the same title he was hold­
ing under for the term. The point is not, per­
haps, important in the case now before us, 
for the reason that the engineer is authorized 
by the provision of the Constitution creating 
the udice to hold his office for the term of six 
years, or until his successor is appointed and 
qunlided. Nevertheless the ocher provision 
»f article 6 also upplies, but with the same 
effect.

There was. therefore, no vacancy in 1921 
authorizing appointment on that ground, and 
a new term appointment would require con­
firmation. But relator contends that the 
confirmation of his appointment at the 1923 
session of the Sennce completed thnt appoint­
ment. making it effective from its dace, and 
lie claims to have held under it at the time of 
his alleged removal and exclusion from the 
office. That appointmenc must be considered 
as one for a new term. It does noc purport 
to huve been made or intended to till merely 
a vacancy, and we agree with respondent's 
■ontencion that an appointmenc for that pur­
pose would have added uuthiug to the force 
nr effecc of the relator's original appointment. 
Whether April 1, 1021, stated in the commls-

sion as the beginning of the new term, would 
be tbe proper date instead of the date in 
February of the expiration of tbe previous 
term, assuming for the momeut the validity 
of the appointment, need not be considered, 
since the point is not raised and is of no 
importance on this hearing. The dates of 
the beginning and ending of the successive 
terms of this office appear to have varied 
slightly, without any apparenc suggestion of 
impropriety.

[5,8| In view of the fact that the regular 
six-year term, for the unexpired part where­
of relator had been appointed, wns to expire 
shortly after the adjournment of the legis­
lative session of 1921, it would have been 
proper for a new appointment to be made 
and acted upon by tbe Senate at that session, 
and while it may have been the duty of the 
Governor to send the name of un appointee 
to the Senate at that session for its consider-, 
acion, as stated In several of the cases on the 
subject, we do not doubt that there may ex­
ist substantial reasons for on occasional neg­
lect of such duty without inceuding to Ig­
nore the Senate or deprive it of its preroga-. 
tlve in. the matter of appointments. And..we. 
understand that the withholding of the name 
of an appointee for this office from the Sen­
ate session of 1921 is intended to be explain̂  
ed in the reply by the averment that, in fur­
therance of the intention and policy 1 the 
Governor and the Legislature, it was under­
stood that the relator should continue as en­
gineer and be appointed the Wyoming mem­
ber of a stated joint commission, to serve 
without compensation other than che salary 
to be provided for the engineer's office under 
a statute of that session increasing it And 
we know that the statute increasing the sal­
ary was not finally passed until the last day 
of the session, February 19. nor approved 
until February 21. While that part of the 
reply is of uo force, in our opinion, for the 
purpose of affirmatively establishing relator’s 
right to the office, we think it noc Improper 
.is an explanation of the reason for the de­
layed appointment, and to that excent only 
do we regard it as material. Nor would the 
Governor's neglect to send a name to the 
Senate during that session deprive him of the 
power thereafter to appoint in the manner 
provided by law; that is to say, if for a full 
or new term, with the confirming action of 
the Senate. State ex rel. v. Xuhl. 51 N. J. 
Law, 191, 17 Atl. 102. It is ooucended for 
respondent in. this connection that a full tenn 
appointment, if authorized at tbe time, could 
noc become effective until confirmed, that the 
alleged confirmation was ineffectual because 
occurring after the expiration of tbe term of 
the Governor ranking the appointmenc and 
after lie had been succeeded In office by an­
other, and for the reasou also chat the ap­
pointment was uot communicated to che Sen­
ate, nor consent or confirmation requested by 
the Governor, Replying to those contentions
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it is argued thnt the appointing and confirm­
ing acts need not be concurrent as to time, 
but that the latter may occur at any Senate 
session following the date of the appoint­
ment; that the Senate's confirming power 
may be exercised without executive request 
or communication; and that upon the ex­
piration of a term the Governor may appoint 
for a new term subject to the approving ac­
tion of the confirming body, to relate back 1 
to the date of the appointment.

These opposing contentions have been stat­
ed because, in part, they lead us into a field t 
of inquiry where the decisions are compara­
tively few in number, and owing to that fact, 
as well as differences in constitutional and 
statutory provisions, they cannot, perhaps, be 
said to have developed a settled law on the 
subject. But in some respects tbe law may 
be said to be fairly well settled. It has been 
thought that an expression of the court in State v. Henderson, supra, referring to the 
action of the Senate confirming Henderson’s 
appointment, may Indicate a consideration in 
that case of one phase of the question. But 
we are satisfied that the court had in view 
only the particular facts of that case, and 
had reference only to an appointment not re­
quiring but complete without confirmation. 
This is what the court said:

“It appears thnt the Senate did not act upon the nomination of Stone by Governor Osborne, possibly because it desired to have Henderson continue in the office. This is shown by the j action of the Senate confirming him. This was ' ineffectual, as the appointment * • • was -not made to the Senate, but until tbe Legisla-1 ture met. At that time, a new appointment was necessary ond proper, as is conceded, but such appointment could then have been made only by Governor Osborne, by and with the ad­vice (and consent] of the Senate."
[7] Henderson’s appointment was to fill a 

vacancy “until the next meeting of the Legis­
lature.” Ou the first day of the next meet­
ing the Senate adopted a resolution reciting 
the facts of that appointment and confirming] 
it, and adjourned without acting upon an ap-1 
pointment of another person to the office by! 
the succeeding Governor. The court's above-1 
quoted statement we take to mean that thei 
Senate's actiea was ineffectual for the rea-i 
son thnt the appointment was made only un- j 
til the meeting of the Legislature, and for 
rhat reason also chat the appointment'was 
not made to the Senate. We do not under­
stand that it was intended to refer in any 
way to the fact that the appoincment bad not been officially communicated to the Senate, 
and under the circumstances there was no 
necessity for a decision as to that matter, i 
The point decided was that, when coafirma-1 
tion by the Senate Is not required, its action | 
in the matter is of no effect, and that we be­
lieve to be the general rule. Peoplo v. Caz- 
neau. 20 Cal. 506; Sewali v. Bennett, 1S7 
Ky. 620. 220 S. W. 517.

[8] The procedure under a provision for an 
official appointment by .he Governor with the 
advice and consent of the Senuce, or to be confirmed by the Senate is sometimes de­
scribed or referred to as requiring "concur­
rent” action of the Governor and Senate. 
But it is evident that in mosc, if not all, of 
the instances where that expression is found 
In Judicial decisions In the connection stated, 
the purpose is noc to speak of the time when 

, the Governor and Senate must respectively 
I act. but rather their co-operation or associa­
tion in the same act. "Concurrent" is defin­
ed not only as "existing or happening at the 
same time," but also: "Acting in conjunc­
tion, agreeing in the same act or opinion; 
contributing to tbe same event or effect: co­
operating.” See "Concurrent,” Webster’s 
New Int. Diet. And there would seem to be 
no propriety in the use of the word as de­
scriptive of the acts essential to the validity 
of such an appointment, except to express, 
■merely the necessity of consent by the con­
firming body. Certainly the language of the provision for appointing to the office hereiin. 
question—"shall be appointed by the Gove*-1 
nor and confirmed by the Senate"—does not- 
necessarily imply that the two acts must bet 
concurrent in point of time. Indeed, coasld,- 
eration of a recess appointment by the Sen-i 
ace at its next session is expressly provided, 
for in several states by Constitution or stat­
ute, evidencing that such separation of the 
required acts, in the matter of time, is not 
regarded as at all incongruous. See State v. 
Williams, 20 S. C. 13; Stamps v. Tittle (Tex. 
Civ. App.) 167 S. W. 776: Sewali v. Bennett, 
supra. And the generally accepted rule 
seems to be that the two acts need not nec­
essarily occur at the same time, though It 
may be conceded that, when required, the 
confirming act is essential to complete tho 
appointment. It is held, therefore, that, 
where an appointment subject to approval 
by the Senate has been made during a senate 
recess, that body may act at Its next session, 
at least when tho appointment is communi­
cated to the Senate for its consideration by 
the Governor. Shepherd v, Haralson. 16 La. 
Ann. 134: State v. Young, 137 La. 102, 68 
South. 241: People v. Blanding, 63 Cal. 333: 
People v. Addison. 10 Cal. 1; Walsh v. Peo­
ple, 72 Colo. 406, 211 Pac. 646: State v. Wil­
liams, 222 -Mo. 268. 121 S. W. 04.17 Ann. Cas. 
1006: Commonwealth v. Waller, 145 Pa. 235, 
23 Atl. 382. See. also, People v. Mizner, 7 
Cal. 519.In tbe cited Pennsylvania case, it appeared 
thnt tbs respondent had been appointed and 
commissioned nnd had qualified in the place 
of one who had died, and had assumed and 
eont.nued in possession of the office until the 
hearing; that, the Sennce not being in ses­
sion at the time of Lis appointment, the same Governor, at the next session, occurring In 
January. 1S01. nominated the respondent for 
confirmation lor a term to date from the 1st
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day of March, 1S00, the date when respond­
ent had gone Into office under the original 
appointment, and on January 20, 1S91, the 
Senate confirmed such appointment: but the succeeding Governor, who wns inaugnrated 
on the same day and prior to said confirma­
tion. nominated another for the office, which 
nomination the Senate rejected, and after the 
adjournment of the Senate the Governor as­
sumed to appoint and commission the one 
who had been rejected for the full term of 
four years. The court held that the former 
Governor’s appointee having been confirmed 
was properly in office, and said:
"The confirmation of respondent by the Sen­ate necessarily extends his original appoint­ment for the balance of the unexpired term."
We have already referred to the Missouri 

case of State v. Williams. The opinion In 
that states that the law contemplates that 
appointments shall be made at the proper 
time, and that the Senate may act upon them 
at its nexr session. In the Colorado case, Walsh v. People, referred to in an earlier 
part of this opinion, it nppeared that Walsh, 
the respondent, had been appointed by a 
former Governor on May 10, 1918, for a term 
of four years from June 15, 1918. and con­
firmed on January 8, 1919, his name having 
been sent to the Senate for confirmation. 
The court held that the term of the office 
could not exceed two years, but said:

"Although it is true that the appointment of May 10. 1918, must be regarded as an appoint- ment 'to discharge the duties.’ which we will call nn appointment ad interim, and even though it had been expressly such, yet we see no rea­son why the Governor and Sennte might not at ‘the next meeting' of thnt body, if they cbose, have regarded that interim as a part of the term and have made the permanent ap­pointment accordingly."
It is also held that a confirmation will re­

late bach to the time of the nomination or 
appointment or when the appointee took pos­
session of the office, as the case may require. 
Shepherd v. Haralson, supra; Dyer v. 
Bayne, 54 Md. 87. The Maryland Constitu­
tion provided thnt officers appointed by the 
Governor and Senate shall be nominated to 
the Senate witb’.n 50 days from the com­
mencement of each regular session, and that 
the terra of office, except in cases otherwise 
provided for in the Constitution, shall com­
mence on the first Monday of May next en­
suing the appointment, but the beginning ot 
the term of the office involved in the case 
cited was fixed by law as the first Monday 
of March next following the appointment. A 
nomination for the office was sent to the Sen­
ate within the required period of 50 days, 
but was not acted upon until April 5, when 
it was confirmed. Against tbe contention 
that the confirmation was too late to validate 
the appointment for that yenr and that the 
appointee could not take office until the first

Monday in March of the succeeding year, the court said:
"The efficient and only discretionary act of the Governor in making the appointment was in making the nomination; and the Senate hav­ing no other power over the nomination- than to concur or nonconcur in it, tbe act of the Governor became complete and effective with tbe concurrence of the Senate, and it related back to the time of the nomination. The act of the Senate, and the subsequent ministerial act of tbe Governor in issuing the commission, both related to the principal act of the Gov­ernor in making the nomination; tbe commis­sion being evidence ouly of the appointment. And the appointment being thus allowed to speak as from the time ot the principal act done in making it, all difficulty upon the terms of the Constitution is at once removed. There can be no good reason why the principle of re­lation should not be applied in a case like tbe present, as it is constantly applied in many others, for the advancement of justice, and to give full and complete effect to legal proceed­ings. We think it should be so applied."
That principle is recognized In WaJah v. People, and Commonwealth v. Waller, supra,- 

and other cited cases sustaining a conflrma-: 
tion 38 effective from the date of a recess apn 
polntment, or the taking possession of the of­
fice thereunder. And the propriety of the Sen­
ate acting upon recess appointments for full’ 
terms at) its next session seems also to havei 
been recognized in this state in the case- of 
certain other appointments made by Govern­
or Carey during the recess between the ses­
sions of 1921 and 1923, which were confirmed 
upon the request of his successor in office. 
Several other appointments for full terms and 
one, at least, for an unerpired term of sever­
al years, but dating from the beginning of 
the term, appear to have been made by Gov­
ernor Carey soon after the adjournment of. 
the Legislature In 1921. And in several of 
such Instances, upon the Tequest of his suc­
cessor In office. Governor Ross, the appoint­
ments were confirmed by the Senate at Its 
next session (1923) for terms beginning early 
In 1921.

The published Senate Journal of 1923 dis­
closes that on February 7, a communication 
was received from tbe Governor, dated Feb­
ruary 0, from which we quote: .

"Governor Robert D. Carey having appointed Mr. Fred W. Geddes as a member of the Board of Trustees of the University of Wyoming for a period of 3ix years, after the last session of the Legislature had adjourned, I hereby nomi­nate Mr. Fred W. Geddes. of Centennial, Wy­oming. for a term of six .years from February 23. 1921. I respectfully request your advice and consent to the snme."
Other like communications of the same date were received, mentioning full six-year 

term appointments by Governor Carey of 
Dean Prosser and J. A. Elliott,, each as a 
member of the University Board. And each 
of the persons so named was confirmed for
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a term beginning February 23, 1921. S. J., 
1923. p. 225. By another executive communi­
cation dated February 15. the Senate was in­
formed that on September 20. 1921, Governor 
Carey appointed A. E. Roedel as a member 
of the Eoard of Pharmacy for a term of sis: 
years from February 21, 1921, to dll out the 
unexpired term of W. P. Hays; who had re­
signed. and requesting consent to that ap­
pointment, nnd it was thereupon confirmed.
S. J. 1923. pp. 363, 374. And we understand 
said appointees had respectively occupied the 
offices named from approximately the date 
of the recess appointments respectively. We 
have no doubt that such request wa3 deemed 
essential by Governor Ross, in each instance, 
to authorize the Senate to. act in the matter; 
yet tbe difference in time between me origi­
nal appointment and confirmation wns not 
regarded as an obstacle to the latter, and 
that i3 the point upon which the instances- 
are cited.(9] This brings us to the contention that 
the confirmation was ineffective for the rea­
son (1) that Governor Carey had'been suc­
ceeded In office by Governor Ross, and (2) 
that the Senate acted without executive com­
munication or request. As shown above, the- 
Senate on February 15. 1923, considered and 
confirmed certain appointments made by the 
former Governor in 1921, for terms begin­
ning In that year. That wns in response to 
communications from the present Governor. 
Two days later., the last day of that session, 
the Senate proceeded to consider and con­
firm the relator's appointment. The pro­
ceedings concerning It are recorded in the 
Senate Journal as follows:
"The President brought the attention of the Senate to the following appointment of Govern­or Robert D. Carey, which, with the consent of the Semite, be- instructed the chief clerx to read, the said appointment being as follows: i Here is copied the commission appointing the relator, Emerson, for the term of six years from April 1. 1921, signed by Governor Carey, attested by the signature of the secretary of state, and the great seal of the state.) Mr. President: Mr. Lee: I move that the Senate resolve itself into open executive session. The motion carried. Executive session. The fol­lowing appointment of Governor Robert D. Carey was read: (Commission agnin copied in full.) Mr. President: Mr. Lee: I move that the Senate do now advise, consent and confirm the appointment of Frank C. Emerson as state engineer for a term of six years from the first day of April. A. D. 1921."
The Journnl then shows a roll call on the 

motion, resulting In 17 affirmative votes, ex­
cused 3. and absent 3. and continues:
"Whereupon. President Skovgard declared the Senate had. by its vote, confirmed the appoint­ment of Frank C. Emerson as state engineer.”
It does not appear thnt Governor Ross sent 

any name to the Senate for said office during 
said session. And there can te no question

but that by Its said action the Senate did 
confirm the Emerson appointment for said 
full term, if It then had authority to act up­
on it.

While we understand what counsel means 
by the argument that tbe expiration of the 
term of the Governor making the appoint­
ment, and tbe fact that he had been succeed­
ed In office by another, deprived the Sen­
ate of its < nn firming power as to that ap­
pointment. we do not understand upon what, 
principle that argument can prevail. Neither 
of those facts wns deemed nn obstacle to tbe 
valid confirmation of the same Governor’s, 
appointments in tbe other Instances above 
mentioned. And those confirmed appoint­
ments are not, in our opinion, to be considered.1 
as made solely by the succeeding Governor, 
but merely as recognized, consented to. and 
adopted by him. and at bis request confirmed. 
They could not be joint appointments. There: 
is only one Governor in office at any time.; 
and-there Is always a Governor under our: 
laws, the Constitution and statutes providing: 
for a succession In the office to prevent iaiif 
interregnum. We think it Is not a valid an*i 
gument that the Senate by Its action- conn 
firming relator's appointment conflrmed'-'fUjJ 
appointment made by a private citizen.'1 
When tbe appointment was made, and'ffcr* 
approximately a year and nine months therê ! 
after, Governor Carey was Governor, and his 
commission of the relator is attested by the’ 
geat seal of the state attached thereto by 
Its proper custodian, the secretary of state, 
who, no doubt, kept a record thereof In his 
office as required by law. Comp. Stat. 1920,. 
I 110. •

As already indicated, we do not think the: 
appointment became effective until con­
firmed ; but. when properly confirmed for the-’ 
term stated In the appointment, that act 
might relate back to the date when the re­
lator assumed possession under the appoint­
ment, if necessary to validate the appoint­
ment from that date and the Senate express­
ly confirmed tbe appointment for the term, 
beginning as seated in thq Governor's com­
mission. If tbe appointment might legally 
have been withdrawn by Governor Carey 
during his term, or by Governor Ross after 
he succeeded to the office, and before con-. 
Urmation, that wns not done. Hence, at the 
time the Senate acted, the appointment was- 
on record as on executive net aud was con­
firmed as such.

In the Pennsylvania case above cited. Com­
monwealth v. Waller, the confirmation is 
shown, by the decision of the trial court pub­
lished as a part of the report of tbe case, to 
have occurred after .the inaugural of the 
new Governor, though on the same day. The 
Supreme Court, in reversing thac decision 
and sustaining the confirmation as extend­
ing the original appointment for the balance 
of the term, said nothing us to tbe time of
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the day that the Senate acted, evidently 
deemiug the fact immaterial whether its ac­
tion was before or after the inaugural; and 
certainly the court regarded the action ot 
the Senate as confirming nn appointment by 
the Governor, notwithstanding that tbe in­
dividual who. as Governor, had made the 
appointmenc and nomination had gone out of 
otfice. The Supreme Court of Kansas has 
recently said In Barrett v. Duff. 114 Kan. 
220, 217 Pac. 01S:
“The Bupreme executive power of the stnte is vested in the Governor. Const, art. I, § 3. ThiB executive power is continuous—never end­ing. It knows neither names nor persons. It began with tbe first Governor, has continued ever since, and will continue unbroken so long as the Constitution exists."
And again, in State v. Matassarln, 114 

Kan. 244. 217 Pac. 030:
“The supreme executive power vested in the Governor is a continuous one. and is to be ex­ercised as the law provides by the one who hap­pens to hold the office at the time of its exer-1 cise. Terms of offiee are not ended, nor is i there any authority to revoke appointment's | because there has been a change or succession in the office of Governor.”
We shnli have occasion presently to refer 

again to one of these Kansas coses, for itj 
is directly in point upon the question of 
the necessity of an executive communication 
submitting an appointment to the Senate to 
authorize that body to act. Our Constitu­
tion and statutes contain 25 or more sepa­
rate provisions for official appointments by 
the Governor with the consent of or to be 
confirmed by the Senate, and tbe word "nom­
inate'' is used in only 4 of those provisions, 
if we are correct In the result of a rather 
hasty examination. Those occasional cases 
are the State Veterinarian, the Board of 
Ldve Stock Commissioners, the Board of 
Pharmacy Commissioners, and the Universi­
ty Trustees, and they are found in the stat­
utes: those relating to the Veterinarian and 
the Live Stock Commissioners having been 
originally enacted while Wyoming was under 
a territorial form of government and the 
procedure for submitting federal appoint­
ments to tbe United States Senate would i 
naturally be followed. And it may be doubt-1 
ful whether the statutory requirement that I 
the Governor "nominate'’ members of thei 
University Board may be controlling, since i 
the Constitution declares only that they 
shall be "appointed" by the Governor with 
the consent of the Senate. The usual pro-, 
vision in .he statutes for appointments by j 
tbe Governot is that lie shall appoint by j 
and with the advice and consent of the Sen-] 
ate. and a provision in those words is fouud i 
In the Constitution for the appointmenc of; 
thf, state geologist and inspector of mines. I 
But the words employed in thac instrument! 
providing for the selection of che state ex-|

, aminer aud state engineer are, in each case,
' that lie shnll be appointed by the Governor 
and "confirmed by tbe Senate."

Notwithstanding tbe very infrequent use 
in our statutes of the word "nominate" wheu 

■ directing an appointment by tbe Governor, 
with the consenc of or to be confirmed by the 
Senate, a reference to the published legislative 
journals coming under our observation has 
disclosed the fact that the several Governors 
for at least 20 years have been in the habit 
of using a form of communication stating 
thac the Governor nominates for the de­
scribed office and term, and requesting the 
consent or confirmation of the Senate. That 
custom has no doubt resulted from using as 
a model the phraseology of presidential com­
munications to the Senate of the United 
States submitting official nominations to that 
body. The use of the word in the case of 
federal appointments is proper to comply 
with the provision of the Constitution of the 
United States providing that the President 
shall “nominate" and by and with the advice 
and consent of the Senate shall appoint. 
Said executive custom In this state, however, 
Is not sufficiently potent. In our opinion,' to 
require or justify the court, in determining 
the right of the Senate to exercise Its con­
firming or rejecting power in the ?e 
of executive communlcatlor conU Jie 
meaning or effect of tfc jte'’
or a provision that the Go v. ..om-
inate, where a nomination u no-. ...quired 
for the particular office in question. Nor. 
except in the very few instances in our stat­
utes providing that the Governor shall nom­
inate, do they contain anything restricting 
the authority of the Senate in the exercise 
of its said power to cases where its action 
has been directly invited by a communica­
tion from the Governor, unless such restric­
tion is to be implied from che fact that Its 
power is to advise and consent to or confirm 
or to refuse to consent or confirm. And that 
we think presents a very important question 
and one upon which the authorities directly 
in point are few. They support, however, 
the contention that the Senate may act. up­
on an appointmenc where such action is pro­
vided for by law, although the appointment 
bus not been communicaced to it by the ex­
ecutive or through his office.

[10] The orderly and contemplated method 
is of course ua executive communication 
placing the matter before the Senate for its 
consideration, and that is the method usual­
ly employed here and elsewhere. We sup­
pose also that upon a reasonable anticipation 
of a necessity therefor the Senate might 
request by resolution tbe submission to It of 
recess appointments which when so submitted 
it would be authorized to consider under ita 
said power. But why may not the Senate 
act upon an appointmenc of which it has 
knowledge, if the Governor should refuse or
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neglect to ask for such action especially 
where the appointee is known to have entered upon the duties of the othce? A provision 
for an appointment by the Governor with the 
consent of or to be confirmed by the Senate 
directs not only what shall be done, but 
also in effect what shall not be done. The 
affirmative act of the two governmental 
agencies Is required to confer title to an 
office under such a provision. A completed 
appointment cannot be made in any other 
way than as so provided. People v. O'Toole, 
164 111. 344, 45 N. E. 6S3; Clark v. State, 
177 Ala. 1SS, 50 South. 259. While the Gov­
ernor’s act in selecting the person to be con­
sidered for an office may be the principal and 
perhaps tbe more important one of the two, 
it is not alone sufficient. A construction of 
such provision denying the right of the Sen­
ate to act In any case unless directly re­
quested to do so by the Governor or by a 
communication from his oflice would ob­
viously give him the power to ignore the co­
ordinate right of the Senate, and might mean 
the abolition of that right, and certainly 
would make it entirely dependent upon the 
Governor’s pleasure. The probability of that 
effect would be more marked, perhaps, 
where a recess appointment for a fixed, term 
Is held to be effective until rejected by the 
Senate, but under the rule adopted in this 
state, and to which we adhere, that confirma­
tion when required is necessary to complete 
an appointment, the same result would not 
be impossible. Indeed, we think the point 
may be illustrated by the facts in this case, 
showing two appointments to the same office, 
each for a full term of six yea extending 
beyond the term of the govemoc making It, 
neither of which has been submitted by ex­
ecutive communication to the Senate. If 
ullowed to stand, said second appointment 
might of course be submitted at the next 
session of the Senate. But If not so sub­
mitted. would not tbe effect above suggested 
follow from a decision that the Senate would 
then be powerless to act? It is usually 
held that the Senate, in the exercise of Its 
power to consent to or confirm executive ap­
pointments. performs an executive or admin­
istrative rather than a legislative function. 
Herman v. Harwood, 58 Md. 1. And see 
Opinion of Justices. 72 Me. 542.

In Sewali v. Bennett, 137 Ky. 626, 220' S. 
W. 517, cited above on another point, the 
Senate adopted a resolution rejecting certain 
recess appointments by a former Governor 
and confirming new appointments for the 
same positions by the Governor then In office, 
and thnt action was sustained. That case, 
aside from the statement of certain princi­
ples, is important upon the question here to 
the extent only that It shows a consideration 
of and rejection of recess appointments with­
out their hnvlng been submitted to the Sen­
ate by executive communication. And there

was apparently no suggestion in the case thnt 
such action was improper. Governor Mor­
row, who had succeeded Governor Stanley, 
informed the Senate that, subject to its con­
sent, he had appointed certain named offi­
cers. We quote from that case a part of 
the Senate resolution:
"The Governor having informed the Senate that he has, subject to the consent and approv­al of the Senate, appointed • • • antl hav­ing asked that the Senate take appropriate ac­tion upon said appointments: • • • Be itresolved « • • that all vacation appoint­ments [to sa. board] • • • by GovernorA. 0. Stanley be, and the same are, by the Sen­ate hereby rejected, and the appointment of said (naming three appointees] • • • thisday submitted by the Governor Edwin P. Mor­row to the Senate for its approval be, and the same is. hereby consented to and confirmed by the Senate.”
Governor Stanley’s appointees contended 

that their appointments were valid and com­
plete without confirmation. The court held 
against them, upon a consideration of'.the 
several provisions of the statute affecting 
the matter, and a greater part of the opinion 
is taken up with a consideration of that 
matter. But, concluding the opinion̂ , tha 
court said in substance: That the Governor, 
unless the statute creating the office other­
wise provides, must submit the appointments 
to the Senate at its first session after maildhig 
the appointments, and that no person whose 
appointment is not approved by or is reject­
ed by tbe Senate is entitled to hold the oiBCa 
after another person appointed thereto-’ by 
tbe Governor has been approved by the Seri­
ate. We find nothing in the opinion to- In­
dicate that the Senate was deemed to* be 
without authority to consider and reject such 
appointments, though not directly submitted 
for Its action by the executive.

The above-cited Kansas case of Barrett-v. 
Duff, decided in July of the present year, 
but not published until after the submission 
of the case at bar, presented a situation 
somewhat similar to that In this case. The 
appointments were made during a recess of 
the Legislature following its session of 1921, 
as we understand, for fixed terms to expire 
on specified dates in 1925, and the Governor 
making them was thereafter succeeded in 
office by another, presumably before the next 
legislative session. Said appointments were 
not communicated to the Senate at that next 
session; but. without any such communica­
tion, they were severally acted upon and 
confirmed at that session. In that case, it 
appeared also thnt the succeeding Governor 
had transmitted to the Senate the names of 
other persons for the snme offices, with tho 
information that he had revoked and can­
celled the aforesaid appointments off his 
predecessor. The procedure of the Senate 
respecting said appointments Is stated In 
tho opinion lu substance as follows:
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That the Legislature having convened on 

January 0. 1923. the Senate In regular ses­
sion on Janunry 10 adopted a motion to con­
sider recess appointments. The aforesaid 
recess appointments were then referred to a Senate committee. On speclhed dates 
thereafter from February 21, 1923, to and in­
cluding March 16, 1923, the new Governor 
transmitted to the Senate the names respec­
tively of his appointees in place of Gover­
nor Allen’s appointees. Said, appointees of 
Governor Allen had each entered upo.n the 
discharge of his duties at or about the time 
of his appointment. On March 7 the Senate, 
in executive session, confirmed the said ap­
pointments of Governor Allen and for the 
terms for which they had respectively been 
made. Governor Allen's successor, Gover­
nor Davis, also Issued papers “In form and 
with intent” to commission the persons re­
spectively whose names ho had sent to the 
Senate.

The same contention was made there as 
here, that a confirmation to be effective must 
be in response to a communication by the 
executive directly to the Senate. The court 
considers that contention at some length, 
and refers to the fact chat the statutes do 
not provide for a nomination by the Gover­
nor preceding the Senate action, but that his 
privilege and duty is to appoint by and 
with the advice and consent of the Senate, 
thereby differing from the provision of the 
federal Constitution regulating federal ap­
pointments. And the power of the Senate 
to act under the conditions stated is further 
discussed as follows:

“The Senate, on January 16, 1923, entered upon the consideration of the names ot de­fendants as appointees to their respective of­fices. This procedure was usual and customary. The only element lacking in the consideration of such recess appointments was the fact that the Governor, in this instance, failed to trans­mit * * • the names of tbe defendants ashaving been appointed. The Senate, after due consideration, confirmed the appointments of the defendants, which was, in effect, a rejection of the appointees of Gov. Davis, the plaintiffs herein. The plaintiffs deny any force or va­lidity to the action of the Senate * * * be­cause of the failure of the executive to directly transmit the names of defendants. No good reason is advanced why the Senate would not consider such recess appointments without such direct word from the executive. • * • Theoffices in controversy are nil located in the Cap­itol Building, in which the Senate holds its deliberations. They are important departments of the state government. The Senate may. and often does, linvc official business with them. It receives reports from them. It considers the service which tbe departments are. by law, required to perform. It considers rhe extent of such service and Its requirements. It con­siders and passes appropriations in order that they may lawfully and properly function. Un­der all the circumstances, the Senate cannot shut its eyes to the facts as to whether the respective offices are filled: whether they are

functioning under the law, or whether there is a vncancy therein. » ■ • The Senate,which has official knowledge of all of the acts of another state department, may not close its eyes to an existing fact merely because tbe ex­ecutive has failed to transmit u communica­tion giving it the advice. • • • The Sen­ate must be permitted to investigate on its own initiative, and without communication from the Governor, the status of offices; otherwise the Governor could fill and refill them at his pleas­ure by simply failing to advise the Senate. * * • The investigation by the Senatebrought before it the records of the secretary of state showing the appointments of the de­fendants. We conclude that the Senate did not go beyond its powers in making the investigation concerning the offices held by tbe defendants, and. having satisfied itself, that it could prop- fly exercise its judgment thereon. While it the usual and customary courtesy of the executive to transmit such facts to the Senate, we believe it the better view to hold that the Senate may, on its own initiative, if it so de­sires, ascertain the facts upon which to base its deliberate and final judgment in confirming or. rejecting appointeeB of the Governor."
There were three appointments and three 

cases disposed of In the one opinion. Fivei 
of the justices joined in the opinion. The 
other two concurred in the result as to- 
one of bhe cases, which Involved a vacancy 
appointment, and dissented as to the other3_ One of them wrote a dissenting opinion, in 
which It wns said upon the question now- 
under consideration that the defendants' 
rights were not strengthened by tbe Senate’s 
procedure: that no authority was cited in sup­
port of thac procedure: aud that, where the 
statute requires an appointment to be made 
by the concurrent nction of the executive 
and a confirmatory body, such concurrent, 
action cannot be established by showing 
that one of them consented to something 
which the ocher did noc want to do. That 
is substantially the argument made here by 
respondent’s counsel, based upon the fact 
chat tbe Governor who made the appoint­
ment went out of office before it was con­
firmed. We think the fallacy in it Is to be 
found in the implication that the Governor 
did not want what the Senate consented to, 
for it assumes what we believe co be erro­
neous. that because tbe appointments were 
made by one who had since retired from 
office they had ceased to be executive acts, 
or to express the executive will.

[11] The appointment here was made by 
one who was Governor when it was made, 
and while he remained Governor his ap­
pointee acted under it. though remaining in 
possessiou as his own successor. And, so 
far as we are advised, the appointment and 
possession of the office was acquiesced la 
by the other officials of the executive de­
partment. of tbe state government, nnd we 
assume the appointmenc ,to have been a 
matter of record in tbe office of the secre­
tary of state, as required by law. The mat­
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ter of an official appointment is not per­
sonal. Tbe right to make it does not attach 
to the person, but to the official upon whom 
that right is conferred. The appointment 
of relator, whether valid or not, was an of- 
riclnl act, and by no progress of time or 
change in the succession to the Governor’s 
office could it be changed from an official 
to a private or personal act. The Pennsyl­
vania case of Commonwealth v. Waller is 
fairly in point on this, for, in that case, it 
appeared that the only communication the 
Senate had at the time of its action was 
from one who had been succeeded by anoth­
er. It is certainly in point as against the 
proposition that a confirmation of the ap­
pointment of a Governor who prior thereto 
had gone out of office is a consent to an 
act which the Governor did not want, based 
upon the fact that the new Governor may 
not have desired such confirmation.

The provision as to the office here in ques­
tion found in the Constitution does not say 
that the appointment made by the Governor shall be confirmed' by the Senate when re­
quested by the former,- or upon a'-eommunl- 
cation by him submitting the matter to the 
Senate. And we perceive no substantial rea­
son for adding by construction any such 
restriction upon the Senate’s right- to act We 
have no doubt that, to maintain the orderly procedure above mentioned and to avoid 
friction in the administration of the affairs 
of the state government concerning the mat­
ter under consideration, the senate should 
not act hastily or without the appearance 
of some reasonable ground; nor should it 
endeavor by first proposing any such ac­
tion to impose its will upon the executive. 
Each of these public agencies should be left 
free to act in the manner intended by the 
provisions granting the power. It appears, 
however, in this case, that the Senate did no'.- 
aet until the last day of its session, when, 
no doubt, it was well understood that the 
said appointment would not be sent to It for 
consideration.

The fact of this appointment could not 
have been otherwise than well known to the 
Senate. We need not specify the apparent 
reasons for such knowledge, except to say 
that the office is an Important one and its 
quarters are on tbe same tloor as the Senate 
chamber in the Capitol Building, and, as al­
leged. tbe appointment had been delayed to 
carry out a stated policy and purpose of 
the Governor and Legislature.

Another case, Larsen v. City of St. Paul. S3 
Minn. 473, S6N. W. 450, is somewhat in point 
on this question. It involved the right to the 
office of police sergeant by one appointed by 
the mayor. Although an appointment to 
the office required the cooscnt of the com­
mon council of the city, it seems to have 
been the fact that its consent was not asked. 
At least it appears that the council had 
never acted upon the appointment by direct

vote. It was held that said appointee having 
entered upon the discharge of the duties of 
the office, his name having appeared as ser­
geant on the monthly pay roll submitted to 
and approved by tbe council for more than 
seven years, and through itŝ npproval pay­
ments were made to him during that period, 
the council by those acts had given its con­
sent to the appointment.

There was no actual change In the posses­
sion of the office when tbe relator, as al­
leged, assumed to act under the 1921 ap­
pointment, for he was then in possession., 
under the previous appointment. The only 
change, if any, was in the title under which, 
possession was retained. Had another per­
son been tbe vacancy appointee and con̂J 
tlnued to hold,under it, we do not think he, 
could have been legally compelled- to sue--, 
render possession to the relator until the. 
latter could show that he had been dulyq 
appointed and confirmed for a full tartan 
But if, in that case, possession had been 
voluntarily surrendered to him, the relator; 
would, have been at least a de facto ottkxig; 
until, confirmed, and then such offlcar-,d«4 
jure relating.back to the date of his posaqfo 
sion. Upon, the facts here, however, during, 
sold, interim he was not only, de facto- but- d«i 
Jure the- state engineer, for he waa entitlê  
to hold, under his vacancy- appomtmenc;tn»rj 
til the due appointment and qualificattont̂ nCf 
a successor.

But whatever the title under which tha.xâ  
lator was properly holding, the office,,■ 
question arises upon the pleadings whether, 
or not he was lawfully deprived of his. right-, 
thereto by the alleged removal proceeding. 
It Is conceded that the Governor acted'in. 
that matter under the provisions of section* 
318, Comp. Stat. 1920, originally enacted.' bit 
1905 (L. 1905, c. 59, § 1), reading as followŝ

"Any officer or commissioner of the state "of̂  Wyoming who shall hold biB office or commis-11 sion by virtue of appointment thereto by the-. Governor, or by the Governor by and with the advice and consent of the Senate, may be re-̂  moved by the Governor from such office or com­mission for Maladministration in office, breach of good beat rior, willful neglect of duty, ex-, tortion, habi.uai drunkenness, or any other cause deemed sufficient by tbe Governor to jus­tify and warrant such removal: Provided, rea­son for such removal shall be filed in tbe office of the secretary of state in writing, subject to inspection by any person interested."
[12] The validity of the removal is chal­

lenged, first, on the ground that the state 
engineer is removable only by impeachment 
under the provisions of sections IS and 19; 
art. 3, of the Constitution, viz.;

"Sec. IS. The Governor nnd other state and judicial officers except justices of the peace, shall be liable to impeachment for high Crimea and misdemeanors, or malfeasance in office, but judgment in such cases shall only extend to removal frcm office and disqualification to hold.
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any office of honor, trust or profit under the laws of the state. The party, whether convict­ed or acquitted, shall, nevertheless, be liable to prosecution, trial, judgment and punishment according to law."Sec. 19. All officers not liable to impeach­ment shall be subject to removal for misconduct or malfeasance in office, in such manner as_may be provided by Law."
Tho same contention was made In tihis 

courc as to the otfice of superintendent of a 
water division of the state, and it was held 
that said office, although mentioned in the 
Constitution by a provision directing the 
Legislature to provide for the appointment 
of superintendents of water divisions, and 
also when describing the constituent mem­
bers of the board of coutrol (article 3, s§ 2, 
4), did not come within the meaning of 
"other state" officers declared to be liable 
to impeachment, but that the incumbent was 
subjecc to removai under section 19 of the 
Constitution and the statute aforesaid. State 
ex rel. Hamilton v. Grant, 14 Wyo. 41, 31 
Pac. 795, S2 Pac. 2, 1 L.. R. A. (IN’. 3.) 5S8, 
110 Am. St. Rep. 9S3. The court said:.

"It will be observed that the causes for im­peachment are. 'for high crimes and misde­meanors; or malfeasance in office.’ including only criminal conduct or positive wrongdoing, while officers not liable to impeachment may be removed for ‘misconduct or malfeasance in of­fice,’ thus very greatly extending the causes for removal authorized to be provided for by law. We are very clearly of tbe opinion thnt it was not the intention of the framers of our Constitution to require thnt the jurisdiction of the high court of impeachment should be in­voked to try and remove minor and subordinate orticers, especially as the term of office of many of such officers would expire by limitation dur­ing the session of the Legislature at which they could be impeached, and, again, that court would have no jurisdiction in cases of ‘miscon­duct’ not amounting to a high crime or mis­demeanor. or malfeasance in office. We are strongly inclined_to the opinion, without de­ciding the point, that the officers liable to im­peachment are the Governor and other state officers mentioned in section II, art. 4. of the Constitution, which does not include the office in question. Certainly, and it has generally been so considered, that only the superior ex­ecutive and judicial officers of a state are sub­ject to impeachment, and we have found no case where an officer holding by appointment, or nn inferior officer of any kind, has been held subject to impeachment. On the other hand, it has been heid that such officers are not so subject. 15 A. & E. Enc. (2d Ed.) p. 1065: State ex rel. Hitchcock v. Hewitt. 3 S. D. 187; State ex rel. Stearncs v. Smith. 0 Wash. 496, 33 Pac. 974: State ex rel. McGreavy v. Burke, S Wash. 412 (30 Pac. 2S1)."
And the court quoted from the cited 

South Dakota case a remark to the effect 
that the lnnguuce In the Constitution of rhat state dednin? wbat orticers shall be Liable 
to Impeachment did not include officers ap­

pointed by the Governor; said language being 
like that employed in our section IS. afore­said. and even more inclusive, for "all" 
other state officers were the words there 
used following the mention of the office of Governor.

The Hamilton Case has since been cited 
with approval in McDowell • Burnett. 92
S. C. 460. 75 S. E. S73, where the right of 
the Governor to remove a magistrate whose 
appointment had been confirmed by tbe Sen­
ate wns involved; and the court said, pre­ceding that citation;

’The use of such general terms as 'all ex­ecutive and judicial officers,' ’all civil officers.' and the like in the impeachment articles of Constitutions, where they must have been meant to have some limited meaning, is one of the most curious anomalies of legislation. However difficult the task, the court must try to find the line of distinction which the conven­tion probably had in mind and mark that as the true line. • • • Search for the line ofdistinction. • * * in the light of the his­tory of the subject in this state and of judicial authority in this country, leads to this conclu­sion: Every executive and judicial officer whose authority and jurisdiction extends orer the entire state—in whose official conduct'the entire state is concerned—and whose office-was created by the Constitution, or created by stat­ute and filled by election by the people nt large, i3 removable by impeachment or by the. Gov­ernor on the address of the General Assembly or by conviction of embezzlement or of appro­priation of trust funds and in these modes only. • • • The few precedents on the subject in­dicate perplexity of the courts, but they also indicate approval of the line between impeacha­ble and nonimpeachable officers which we have stated."
The Justices of the Supreme Judicial 

Court of Massachusetts, In an opinion to'the 
House of Representatives on this subject, 
said that it was necessary to determine 
whether county commissioners came with­
in the description of "officers of the com­
monwealth"; thac there were several classes 
of civil officers within the commonwealth, 
for example, town or city officers, county of­
ficers. district officers, and state officers; and 
ohnt in a certain sense, all might be deemed 
to be officers of tbe commonwealth, and that 
tbe view that ail are subject to impeach­
ment might accordingly be possible. But that the impeachment provision was not 
Intended to include all civil officers of every 
grade; and they held that officers liable to 
Impeachment were those "elected by the peo­
ple at large, or provided for in tbe Constitu­
tion for the administration of matters of 
general or state concern.'’ concluding by 
stating:

“Considering the nature and character of the proceedings by impeachment, it does not seem wise to extend their scope by a doubtful con­struction." Op. of Justices, 107 Mass. 599, 46 N. E. 113.
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Learned writers upon the subject ol re­
moval of public officers by impeachment ap­
pear to have differed as to the precise na­
ture of the proceeding, and tho necessary 
ground therefor. In an article by Professor 
Theo. W. Dwight, first prepared as a lecture 
to the students of the Columbia College Law 
School, published In 1S67 In volume 0 (N. S.) 
American Law Register, pages 257-2S3, It is 
said that Impeachments, like indictments, 
are methods of procedure in criminal cases, 
and that the person impeached can only be 
convicted of a crime known to the law, and 
that, since there are no crimes against the 
Ur'ted States which are noc statutory, an 
officer of the United States would not be 
liable to Impeachment except for a crime 
committed against the statutory law. The 
contrary view was taken by Judge William 
Lawrence of Ohio In an article published in 
the same year and in the same volume uf 
the American Law Register, pages 641-680, 
who declared that impeachment was not a 
mode of criminal, procedure and the grounds 
therefor were not limited either to crimes 
defined by statutes or recognized at common law; and he concluded his discussion by say­
ing:

“The result is that an impeachable high crime or misdemeanor is one in its nature or conse­quences subversive of some fundamental or essential principle of government or highly prejudicial to the public interest, and this may consist of a violation of the Constitution, of taw, of an official outb, or of duty, by an act committed or omitted, or, without violating a positive law, by the abuse of discretionary pow­ers from improper motives or (for) an im­proper purpose."
In a later article on the subject by G. 

Willett Van Nest (1S82) (16 Amer. .Law. 
Review, 798-817) it is stated as that writer’s 
opinion that Impeachment is a criminal trial 
and that a true crime must be charged, but 
he disagreed with tbe doctrine- that under 
the Constitution of the United States im­
peachment would lie only for a statutory 
crime. He said in the concluding para­
graph:

"It is only required to be shown that an act has been committed which comes within the definition of a crime; and it frequently occurs that acts of public officers constitute crimes, which, if committed by private individuals would be adjudged harmless. ° • • Wheth­er a crime does or does not appear can be de­termined to some extent by tbe decisions of the Senate iif case of impeachment, but it is gen­erally to be decided by comraon-lnw rulings in similar cases: and in new cases we must fre­quently be guided by definitions furnished us by writers on the common-law as a result of a close study of the cases decided in the common- law courts."
In a note the word "crime" is said to be 

used, not in a technical sense, but as mean­
ing a criminal act, the chief element of

which is the evil, as distinguished from the 
virtuous intention.

In view of the serious nature of un Im­
peachment proceeding, and the tendency "C 
the courts to limit the operation of general 
terms, in Constitutions defining its scope, so as to exclude therefrom all minor and sub­
ordinate officers, even though they might 
come strictly within the terms so employ­
ed, it seems clear that the term "other state 
officers," as found in our Constitution pro­viding for such proceeding, should not be 
construed as Including or Intended to ■ in­
clude every officer who, for other purposes, 
might properly be classed as a state officer. 
The words are used in connection with the 
office of Governor, and may, for that rea­son, as well as the reason above suggested, 
be limited to officers of a grade that might 
properly oe included with that of Governor, 
to accomplish the purpose of the provision. 
There must be some line of distinction, and 
we are disposed to leave the question where 
:-lt was left in the case of State, v. Grant, 
supra, leaving the court still Inclined to the 
opinion, under the existing relevant consti­
tutional and statutory provisions, that1 the 
officers declared liable to Impeachment, aside 
from Judicial officers, are the Governor and 
the other elective state officers mentioned.in 
section 11 of article 4 of the Constitution; 
such other officers so mentioned being- the 
secretary of state, the auditor, the treas­
urer, and the superintendent of public in­
struction. Those officers, with the Governor, 
are the only t *ctive state officers, aside from 
certain Judicial officers, and each is elected 
by the people at large for a term of four 
years. They constitute the principal and es­
sential state officers. Theyare provided forin 
the article of the Constitution entitled “Ex­
ecutive Department." And the only other-of­
fice mentioned in that article is that of 
state examiner (section 14), which, is. direct­
ed to be provided for by the Legislature, aa 
an appointive office, thus distinguishing, it 
from the others by the manner of selection, 
and tending, we think, to indicate a distinc­
tion in the minds of bhe framers of the Con­
stitution when providing for or mentioning 
the few other state officers especially named 
in that instrument, which may be considered 
for the purpose, at least, of determining 
what officers are therein declared liable to 
Impeachment.

Whether that provision miaht be extended 
by construction to any other state officer 
■hereafter made elective by statute need 
not be and is not considered. No other 
has, up to this time, been made elective, and 
the matter might, perhaps, be expressly pro­
vided for by the statute creating the office 
or making it elective. Several uppointive 
state officers -have been provided for in ad­
dition to those mentioned in the Constitu­
tion, and for various terms, usually two or
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fo u r  years. Among them may be mentioned 
In this connection: The comm issioner o f
public lands, upon whom has been imposed 
the duties concerning state lands o r ig in a lly  
d ischarged by the superintendent o f pub lic 
instruction , as provided by sta tu te ; the 
s ta te  board o f  equalization , composed o f 
th ree members, tak ing  the p lace o f  the board 
o r ig in a lly  p rovided fo r  in  the C onstitu tion  
to be composed o f the au d ito r, treasu re r, 
and secretary o f  state, and said  present 
board  constitutes also the pub lic  u ti lit ie s  
commission, named In the sta tu te  as • the 
“ pub lic service comm ission ;" and  the in ­
surance commissioner, upon whom is im ­
posed duties o rig in a lly  Imposed upon the 
sta te  aud ito r. These a re  a l l  Im portan t o f- 
dces, p roper, we think, to be classed w ith  
the appointive state offices p rov ided  fo r  in 
the Constitu tion . And the fa c t  tha t one 
such office w ith  a spec ifica lly  designated 
Held o f duty is named in the Constitu tion  is 
not a lone sufficient. In ou r op inion , to ju s t i fy  
the court in hold ing the p rov is ion  fo r  im ­
peachment applicab le to it . T h e  sa fe r and 
m ore reasonab le construction , we th in lr, is 
th a t such p rovision ,- exc lusive o f  Jud ic ia l 
officers, includes on ly, under ex isting  con­
d itions. the elective sta te  offices a fo re sa id .

[13] The rem ova l proceeding is challenged 
a lso  on the ground tha t the rem ova l sta tu te  
a fo resa id , in so fa r  as i t  m ay au tho rize  a 
rem ova l f o r  o ther than m isconduct o r  m a l­
feasance in office (the causes stated  in sec­
tion  19 o f a rt ic le  3 o f the Constitu tion ) Is 
void , i f  app licab le a t a l l  to the office here in 
question created by f he C onstitu tion  w ith 
a fixed term . And we th in k  th a t contention 
must be sustained, though perhaps the p rop ­
osition  m ight better be stated  in a d if fe r ­
en t fo rm , v iz .: T h a t the L eg is la tu re  is
w ithou t power as to th is office, so created 
by the Constitution , to add to the causes fo r  
rem ova l therein  specified. 29 Cyc. 1410; 22 
I t .  C. L . 5 6 1 : 23 Ency. L . (2d  Ed .) 431 ; CooL- 
ey's Const. L im . 64: Commonwealth v. W i l l ­
iams. 79 K y . 42, 42 Am. Rep . 204 : Low e v. 
Commonwealth . 3 Mete. (K y .) 2 3 7 ; S ta te ex 
re l. v. MeNeely. 24 La. Ann. 19 ; Dawson v. 
Ph illip s . 73 W . Va. 14. S8 S. E . 456 : Machem 
on Pub lic Officers. § 4 5 7 ; Peop le ex re l, v. 
H ow land . 155 N. Y. 270. 49 N. E. 775, 41 
L . R. A. S3S.

I t  is sa id  in Dawson v. P h illip s , su p ra :
" I f  it could be said that any o f the causes 

specified in the statute nre not included within 
either o f the several elnsses specified in the 
Constitution. * 1 * the statute would not
be thereby rendered wholly void, but void only 
to the extent that it impinges upon the Consti­
tution."

The court said In the e a r lie r  case o f  Lowe 
v. Commonwealth , suprn :

“ I t  seems to us thnt there can be but one 
view o f this question, which is. that wherever 
the Constitution has created an office and fixed

Its term, and has a lso declared upon vhat 
grounds and in what mode nn incumbent o f 
such office may be removed before the expira­
tion of his term , it is beyond the power o f the 
Legislature to remove such officer o r suspend 
him from  office fo r  any other reason o r in any 
other mode than the Constitution itse lf has 
furnished."

Judge Cooley, in h is w o rk  nbove cited, 
sa id : '

"Another ru le o f construction is, thac when 
the Constitution defines the circumstances un ­
der which a right may be exercised o r a penalty 
itnposed. the specification is an implied p roh i­
bition against legislative interference, to add 
to the condition, o r to extend the penalty to 
other causes."

And Mechera says, in I lls  w ork above 
c ite d :

"W here no constitutional provision in ter­
feres, it must rest with the Legislature to .de­
termine what causes shall be sufficient to w ar­
ran t a removaj, but where the Constitution p ro ­
vides chat officers may be removed fo r  a given 
cause, defining it in terms which have a defi­
nite and well-understood legal meaning, i t - is 
not competent fo r  tbe Legislature to extend.its 
scope by adding o r incorporating offences.which 
do not fa ll within that meaning. The sta te ­
ment o f one cause iB an implied p roh ib itioa .to 
the Legislature's adding to it o r extending it  
to other causes."

T he  cases ho ld ing  that a  m ere s ta tu to ry  
office— one created so le ly  by the L eg is la tu re  
— is w ith in  leg is la tive  con tro l, and m ay be 
abolished, o r  the incumbent m ade rem ovab le 
In m anner dec lared  by the L eg is la tu re ,, a lso  
In effect susta in  the ru le  above stated a s  to 
an office created by the Constitu tion . See 
Peop le v. L Ipp incott, 67 111. 3 3 3 : T a f t  v . 
Adams, 69 Mass. (3 G ray ) 1 2 6 : S ta te  v. 
Doug las, 26 W is . 428, 7 Am . Rep. 37 ; S ta te  
v. P ra te r  (N . D .) 139 N. W . 334. I t  i s ■ sa id  
in T a f t  v. Adam s:

"W here an office is created by law. and' one 
not contemplated, nor its tenure declared by 
the Constitution, but created by law so le ly  f o r  
the public benefit, it may be regulated, lim ited, 
enlarged o r terminated by law, as public ex­
igency or policy may require."

In  S ta te  v. Doug las, the cou rt say :
“ I t  ia readily conceded that in a case o f a 

constitutional office, the tenure o f which is p re ­
scribed by that instrument, the Legislature can­
not abridge the term  thereof. • « • B u t in 
respect to nn office created entire ly by an act o f 
the Legislature, the case is d ifferent."

And in S ta te  v. P ra te r :
"This legislative power o f removal concerning 

a public office created by statute [ita lics ours] 
is not subject to the restrictions o f the consti­
tutional provisions concerning the removal o f 
certain officers by impeachment o r other offi­
cers upon stated groundx."

The con tro llin g  constitu tiona l p rov ision , 
quoted above when discussing the m a tte r o f
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impeachment. Is that a l l  officers not liab le 
to impeachment sh a ll be subject to rem ova l 
in such m anner as may be p rovided by law  
" fo r  misconduct o r m alfeasance In office." 
T he L eg is la tu re  may p rovide by law  the 
method and m anner o f  rem ova l under tha t 
p rov ision , but It may not add a cause not 
comprehended w ithin the meaning o f m is­
conduct o r  m alfeasance in office. We under­
stand counsel fo r  respondent to have p ro ­
ceeded In the ir argum ent upon a d iffe ren t 
theo ry , fo r  much emphasis was placed upon 
the p rovision  o f  the sta tu te  au tho riz ing  re­
m ova l fo r  “ any o th e r cause deemed sufficient 
by the G overnor." Some o f the causes s ta t­
ed in the statu te would  no doubt constitute 
e ithe r m isconduct o r m alfeasance In office, 
nnd to th a t extent the sta tu te  is applicab le 
to d ie  office in question, rendering a lso ap­
p licab le , to the same extent, the method o f 
rem ova l provided by the statute . B u t  It 
m ight be questionable whether such prescrib ­
ed p rocedure would ap p ly  as1 to the office 
here In  question w ith respect to a  cause or 
reason  fo r  rem ova l n o t fa llin g  w ithin the 
m eaning o f  the causes specified as a fo re sa id  
in  the Constitution . ••

The method p rov ided  by the statu te is 
m e re ly  th a t the reason f o r  the- rem ova l sh a ll 
be filed  in  the office o f  the' sec re ta ry  o f  state 
in w riting , sub ject to inspection by an y per­
son interested; T h a t w a s  held to .be a  suffi­
cient. p rocedu re • in State- ex  re l-  H am ilton  
v. G ran t, supra , the court, say ing :

“ To ou r minds tbe language o f tbe proviso is 
inconsistent- with tbe idea o f  a hearing. The 
sole restra in t upon tbe action o f the Governor 
is the f i l i n g of his reasons fo r the. removal, and 
the consequent check o f public opinion. • • « 
Being vested with the power to appoint many 
subordinate officers fo r  whose conduct he is, 
in a measure a t least, held responsible to the 
people, it wns no doubt deemed wise by the Leg ­
is la ture to also invest him with the power of 
summary removal o f auch appointive officers 
fo r  misconduct in office, whatever might be the 
source o f his in form ation and knowledge of 
such misconduct, so long ns in bis judgment 
it existed: and that the filing o f his reasons was 
a sufficient guaranty o f bis good fnitb, and that 
the power would not be abused, but would be 
exercised only when a fa ith fu l execution of 
rhe laws required it. " * * The law can be 
repealed if proven to be vicious. Its  wisdom 
does not concern us. fo r  our duty is simply to 
declare the law as we find it to be."

T h a t case was decided In 1905. sh o rt ly  
n fte r  the statu te was enacted, and the sta t­
ute has not been repealed, nor, so fa r  as we 
a re  advised, bos there been any attem pt to 
repea l o r  change it in  any p a rticu la r. W e 
sh a ll accept tbe case, there fore , as ru lin g  
th is ense upon the question so decided. The 
court, in tha t case, however, added to the 
quoted statem ent the fo llow in g :

“ There is d o  claim advanced by counsel fo r 
tbe re la to r that the reasons assigned by tbe 
Governor are not such as, i f  true, would con­

stitute maladministration or misconduct in o f ­
fice, and they seem to us to be well within those 
term s."

[1 4 ,1 5 ] T hus it seems tha t the cou rt then 
deemed i t  necessary to the va lid ity  o f  the re ­
m ova l proceeding th a t the reasons assigned 
sh a ll be such as to constitute m isconduct o r  
m a lfeasance in office. And, upon a c a re fu l 
consideration  o f the question in th is  case, 
the cou rt is now o f  that op in ion . Indeed , it 
Is  conceded that the court may inqu ire  In to 
the fac ts o f  the rem ova l to determ ine 
w hether the G overnor has kept w ith in  h is  ju ­
risd iction , and, there fore , whether the cause 
assigned is one fo r  wbich the rem ova l Is  au ­
tho rized  by law . And we agree w ith the 
respondent's contention tha t ju d ic ia l cogni­
zance o f the governor's action does not reach 
beyond the ju risd ic tion a l inqu iry . B u t th a t 
the cou rt may go that f a r ,  where che re ­
m ova l Is au tho rized  on ly f o r  cause o r  f o r  
causes specified In the Constitu tion  o r s ta t ­
utes, is, we th ink, w e ll se tt led ; a t leas t th a t 
Is the p reva iling  ru le , and we th in k  m ore 
reasonab le than a  ru le  denying the rig h t o f  
ju d ic ia l Inq u iry  o r  review  in such eases. 
T h a t  la  to say, the court may inqu ire  In to  
the existence o f  the ju r isd ic tio n a l fa r ts ,
among which a re :' ’! , '  . I J

"W he the r the charges; upon which tho-e**- 
moving, power acted were, legal cause f o r , ,^ -  
moval, o r  whether the cause waB auffiden ily 
specified.". 22 R . C. L . 574 ; 29 Cyc. 1410 jT 23 
Ency. Law  (2d  Ed .) 429: Mechem on Pub.'OiT. 
§ 456 : Th roop  on Pub. Off. §§ 392 -398 : V i l­
lage o f Kendrick v. NelaoD, 13 Idaho, 244;- 89 
Pac. 755, 12 Add. Cob. 993: State v. Hawkins. 
44  Ohio S t. 98. 5 N. E. 22S: (.State v. H ay , 45 
Neb. 321, 63 N. W . 821: State v. F ra z ie r ,. 4:7 
N. D . 314. 182 N . W . 545.

T he cou rt say, in E kem  v. M cGovern , 154 
W is . 157, 142 N. W . 595, 46 L . R . A- (N . S .) 
796 :

“ An officer exercising such power •  •  •
acts in a quasi judicial capacity, and the mat­
ter o f procedure must be o f a quasi judicial 
character, and as the officer is an in fe rio r t r i ­
bunal, as such he must be amenable to the 
court when acting in excess o f the jurisdiction 
conferred . • • • Neither this nor any o f
the numerous authorities go fu rthe r than to 
bold that excess o f jurisdiction is jurisd ictional. 
• • • W hether the Governor, exercising the 
power o f removal, acquired jurisdiction to act 
and proceeded to a finality without excess o f 
jurisd iction , may be inquired into whenever the 
resu lt is called in question co lla te ra lly  o r  d i­
rec tly .”

In  a note to S ta te  ex re l. K ln s e lla  v. Ebor- 
b a r t . 5 9  L . R . A. (N. S.) 7S8. It is sa id :

“ B u t it seems that the courts will look into 
the questions o f the Governor’s power and ju ­
risdiction. and o f the legality o r existence o f 
the ground assigned by the Governor."

In  the cited Idaho case. It was held, quo t­
ing from  the sy llabu s by tbe c o u rt :
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may be removed fo r  certain specified causes, 
the order o f removal must be based and founded 
upon some one o r a ll o f such causes, and can­
not be made fo r other causes."

(18’.1 7 ] The re la to r  cha llenges the valid-. 
!tv»of the alleged rem ova l proceeding on the 
fu rth e r ground tha t the reasons assigned by 
the Governor fo r  the rem ova l do not consti­
tute e ithe r m isconduct o r m a lfeasance In 
office. T he cause assigned tvas the commis­
sion o f  a flag ran t breach o f  good behavio r 
detrim enta l to the public service, and an act 
o f insubord ination , by causing o r a llow ing  
his commission as sta te  engineer, Issued to 
him in 1921, to be presented to the Senate 
fo r  confirm ation w ithou t consu lting  the Gov­
ernor and w ithou t the ta t te r ’s  know ledge. 
Since the v a lid ity  o f the rem ova l must de­
pend upon the sufficiency o f the cause o r 
reasons assigned to  vest ju r isd ic tio n  in the 
Governor, we sh a ll quote the en tire  sta te ­
ment o f  the reasons filed w ith  the sec re ta ry  
o f state, om itting  o n ly  the add ress and sig­
nature. but sta ting  th a t i t  w as adresscd to 
the secretary o f sta te  by nam e and tit le , 
and signed by the G overnor. I t  was dated 
March 13, 1923, and re a d s :

‘U nde r nnd by virtue o f the authority vested 
in the Governor o f the state o f Wyoming by 
section 318, Wyoming Compiled Statutes o f 
1920,T h e reb y  remove P ran k  C: Emerson from  
the office of state engineer.

"This, action is taken because, contrary to 
tbe dignity o f the office to which he was ap­
pointed a fte r the adjournment o f  the Sixteenth 
State Legislature and in violntion o f the comity 
which should exist between nny appointive state 
officers and the chief executive, in whom is 
vested the appointive power. M r. F ran k  C. 
Emerson participated in nnd attempted an 
nsnrpntion o f the functions o f  the Governor 
by allowing an ad interim  commission as state 
engineer, issued to him in 1921 by my prede­
cessor a fte r the ad journment o f  the Sixteenth 
State Legislature, to be presented to tbe Sen­
ate of the Seventeenth State Legislature fo r  
confirmation without the consent o r knowledge 
of the Governor.

"W ithout the Governor having submitted any 
'■oramunication whatsoever to the Senate re - 
Mncsting tbe confirmation o f his appointment as 
state engineer, he, without consulting the Gov­
ernor and without the G overnor’s knowledge, 
allowed to be submitted to the Senate at three 
o'clock in the morning his commission fo r  con­
firmation. Such an act on his p a rt was ex tra o r­
dinary and unprecedented and subversive o f 
a ll orderly procedure, and constituted a flagrant 
breach o f good behavior which was detrimental 
to the public service. I f  tolerated by tho ex­
ecutive it would establish a precedent that 
would tend to destroy the efficiency o f the gov­
ernment and would place a premium upon gross 
insubordination, and lend other appointive offi­
cers in che future when moved by the desire 
'■0 retain office regardless o f the wishes o f the 
■‘ pnointive power to fo llow  his example, not 
only by exceeding their own authority and a t­
tempting to force the hand o f the Governor, 
hut by boldly presuming aa he baB done to

exercise the power o f the Governor to commu­
nicate executive appointments to the Senate.

"B y  hi3 failu re to observe the p roper respect 
that is due to the office o f Governor he has 
destroyed his usefulness as a public officer and 
mads it wholly impossible fo r  him and the ex­
ecutive to work in harmony. Such action aa 
that of which he is guilty cannot be safe ly 
to lerated."

T he above is from  a certified  copy from  
the office o f  the sec re ta ry  o f  sta te  fu rn ished  
us upon the hearing  by respondent's counsel, 
and d iffe rs  in some p a rt ic u la rs  from  the 
communication set out In the answ er, a lleg ­
ed to have been addressed to the re la to r  and 
filed w ith the sec re ta ry  o f  state , but which, 
it seems, was m ere ly  sent to re la to r . T h a t 
document uses the persona l p ronoun "you " 
in p lace o f re la to r's  name in the statem ent 
filed  w ith the sec re ta ry  o f  state , and con­
ta ins m a tte r not In the statem ent filed w ith  
the sec re ta ry  o f  state . Inc lud ing tbe fo llow in g  
in its  c losing p a rag raph :

"The services which you have rendered' the 
state in the capacity o f state engineer have 
not been ignored by me, and it mny not be 
amiss to say, indeed, that requests fo r  you r 
appointment emanating from  you rse lf and yon t 
friends were' not without th e ir weight with; 
me. but these' facts serve only to render you r 
offense the more serious. The a ffron t which- 
you have offered leaves me no coarse but to 
take this action o f removing you." 'J ']

I t  seems necessary a t th is point to inquire' 
in to the meaning o f  m isconduct o r m isfea­
sance in office, the causes stated in the Con^ 
stitu tlon  fo r  which the sta te  engineer m ay 
be removed. The thought w ou ld  n a tu ra lly  
occur, I t  seems to  us, th a t those w ords have 
re ference to some offic ia l m isconduct o r  m is­
feasance. ra th e r than pe rsona l m isbehavior 
a lone not In nny way a ffec ting  the incum ­
bent’s fitness o r  capacity to p e r fo rm  the U n ­
ties o f  the office. And so the courts have 
held. I t  Is sa id  in Mechem on Pub lic  Offi­
cers. }  4 5 7 :

"W here the removal is to be fo r  official m is­
conduct o r  fo r  misfeasance o r maladm inistra­
tion in office, the misconduct which shall w ar­
ran t a removal o f the officer must be such as 
affects his performance o f his duties as an 
officer, and not such oniy as affects his charac­
ter as a private individual. In  such case, it i9 
necessary 'to separate tbe character o f the man 
from  the character o f the officer.’ Misconduct, 
w illfu l maladm inistration o r breach o f good be­
havior. in office, do not necessarily imply cor­
ruption o r crim inal intention. The official do­
ing o f a w rongfu l act, o r the officinl neglect to 
do an act which ought to have been done, w ill 
constitute the offence, although there was no 
corrupt o r malicious motive."

The same p rinc ip le  is stated  in Th roop , a t 
section 367 :

"W here the Constitution o r a statute author­
izes a removal fo r  official misconduct, o r  mis­
feasance. misconduct, o r maladm inistration in 
office, o r sim ilar acts o f m isbehavior in office,

S H A W V E R  3 1
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the general rule la that the officer can be re ­
moved only fo r  acts o r omissions re la ting  to the 
performance o f his official duties, not fo r  those 
which affect his general m ora l character, o r  his 
conduct as a man o f business, ap a rt from  his 
conduct as an officer.”

In  B oa rd  v. W illiam s , 90 Md. 232, 53 A tl. 
923, the court s a y :

“ The phrase ‘ fo r  cause’ does not mean the 
a rb itra ry  will o f the appointing power, fo r  that 
might be the outgrowth o f mere whim, caprice, 
prejudice o r passion, which would, in rea lity , 
be no cause at a ll. B u t the phrase 'fo r cause* 
must mean some cause affecting o r concerning 
the ability o r fitness of the incumbent to per­
fo rm  the duty imposed npon him. * •  •
Hence it must be inefficiency, incompetency o r 
other kindred disqualification. • •  •  w hen
the right to remove can be exercised only fo r  
specific cause, o r fo r  cause generally, the ap­
pointing power cannot a rb itra ri ly  remove the 
officer."

T o  the same e ffec t: 29 Cyc. 1 4 10 : 22  R .
C. L . 5 7 1 ; S ta te  v. B oa rd , 45 M ont. 188, 122 
Pac. 5 6 9 : Townsend v. C ouncil, 71 ^Ilnn. 
379. 74 N . W . 1 5 0 ; M ou lton  v . S cu lly , 111 
Me. 428. 89 A tl. 044 ; Jones v ..S ta te . 104 A rk . 
261. 149 S . W . 56. Ann. OaB. 1914C, 3 0 2 ; 
S ta te v . S lover. 113 Mo. 202, 20  S . W . 7 8 9 ; 
S ta te  ex  re l. v. H aw kins, 44  O h io  S t. 93, 5 
X . E . 2 2 8 : S ta te  v. M cG arry , 21 W ls . 496. 
And “ cause" prescribed as g round  fo r  the 
rem ova l o f  an officer means “ le g a l cause." 
so th a t the power cannot be exerc ised  w h im ­
s ica lly  o r a rb it ra r i ly . P eop le  v. L o rd . 9 
Mich. 2 2 7 ; D u lla rn  v. W ilson . 53 M ich. 392, 
19 N. W . 112, 51 Am. Rep . 1 2 8 ; H ag e rty  v. 
Shedd. 75 N . H . 393. 74 A tL 1055; P a r is h  
v. Young. 18 A riz . 298, 158 Pac . 8 4 5 ; Judges' 
Cases, 102 Tenn . 509. 521. 53 S. W . 1 34 : 
S ta te  v. H ay . 45 Neb. 321, 63 N . W . S 31 : 
S ta te v . F ra z ie r , 47 N . D . 314. 182 N . W . 
545t Lancas te r v. H i l l ,  136 Ga. 405, 71 S . E. 
731, Ann. Cas. 1912C, 272. In  th e  case la s t  
cited, the cou rt say :

“ Sufficient cause means legal cause, and that 
which specially relates to and affecta the ad­
m inistration o f the office, nnd must be restric t­
ed to something o f a substantial nature di­
rectly affecting the rights and in terests o f the 
public. • • • W e do not think tha t the words 
'sufficient cause’ should be construed to em­
brace any cause not affecting tbe competency 
o f the officer aud bis official conduct.”

Tn .Tones v. State , supra , i t  Is  sn id  th a t 
the general te rm s "Incompetency.”  "m a lfe a ­
sance,”  "m isfeasance.”  and "non feasance" 
have re fe rence to  officia l conduct.

Tested by the p rincip les a fo re sa id , tbe 
conviction Is forced upon the cou rt th a t the 
rem ova l o f the re la to r  cannot be sustained 
as fo r  a cause specified In the Constitu tion , 
o r In the sta tu te  so f a r  as app licab le  to the | 
office in question. F u rth e r than  th a t we need | 
not decide. W e th in k it ve ry  c le a r tha t I 
the charge specified In the filed  statem ent o f  I 
the reasons fo r  the rem ova l d id  not invo lve | 
any act o r  om ission th a t cou ld  p ro p e r ly  be |

h e ld  to am ount to  m isconduct o r  m isfeh - 
sance In office. The re la to r Is charged in 
thn t statem ent, and a lso In the statem ent 
d irected and sent to him , w ith  having  a llow ­
ed h is comm ission ns sta te  engineer to be 
p resented to the senate fo r  con firm ation  
w ithou t the Governor's know ledge o r  con­
sent. T h a t is a l l .  The statem ent th a t In 
doing  it the re la to r  had partic ipated  in and  
attem pted a  u surpation  o f tne function  o f 
the G overnor is m ere ly  an in te rp re ta tion  o f 
the effect o f the act charged. W e a re  qu ite 
unable, however, to agree w ith th a t in te r ­
p re ta tion . T he Senate proceedings above 
quoted do not Ind icate th a t the r e la to r  as­
sumed o r  pretended to rep resent o r to ex ­
erc ise any power o r p re rogative o f  the Gov­
e rn o r o r the Governor's office. T hey  c le a r ly  
show , we th ink , the fae t, o r  a t leas t a recogni­
tion  o f the fac t, th a t the Senate w as not ac t­
ing npon an y  com m unication 'or request from  
the G overnor, and th is appears m ore c le a r ly  
com paring those proceedings w ith  the p ro ­
ceedings confirm ing  the o th e r G ove rn o r Cn r- 
ey appointm ents communicated to  them by 
G overnor Ross. T he  Senate c e rta in ly  unde r­
stood th a t I t  was not acting pu rsu an t to ex ­
ecutive request when adopting the re so lu ­
tion  o r m otion confirm ing re la to r ’s appo in t­
ment. bu t th a t i t  was acting In the absence 
o f  such req ue s t

N o r do we th in k  the act charged am ount­
ed to Insubord ination , i f  I t  m ight be conceded 
th a t lr f ic  o f obedience to the a u th o rity  o f  
the G overnor in a m a tte r not p e rta in ing  to 
the d ischarge o f  the duties o f the eng ineer’s 
office w ou ld  constitu te m isconduct o r  m a l­
feasance in  omce. w ithin tho m ean ing o f  
those te rm s as used in the C onstitu tion  
when p rescrib ing  causes fo r  rem ova l. T h e  
Senate Is a co-ord inate b ranch o f  th e  a p ­
poin ting  pow er as to said office, and we 
th in k  it  cannot be held an  offense o r  offic ia l 
m isconduct fo r  an officer to  con fe r w ith  
members o f  the Senate about con firm ing  an 
appointm ent o f  h im se lf a lready  made o r  an ­
tic ipated, o r  to In fo rm  them o f the fa c t  th a t 
he has been appointed.

The absence o f  any au tho rized  cause fo r  
rem ova l In the charge tha t the re la t o r  p a r ­
tic ipated In and a llow ed h is comm ission to 
be presented to the Senate fo r  con flrm atioh  
w ithou t consu lting  the G overnor, o r  the im ­
p lied  charge th a t he muy have requested 
such con firm ation , becomes the m ore  a p p a r­
en t when we consider what, i f  any, h a rm  
wns caused the executive office by th a t act. 
I f  the con firm ation under those c ircum stanc­
es m ight be held Ine ffectua l, the on ly  re su lt  
w ou ld  be to continue the re la to r  in office 
under h is  vacancy appointment, which he 
w ou ld  rem a in  entitled  to hold a ft e r  the ad ­
jou rnm en t o f sa id  leg is la tive  session and d u r ­
ing the recess o f the Senate, un less removed 
accord ing to law , o r  a vacancy shou ld  occur 
by some event o ther than the mere e x p ira ­
tion  o f  the term . F o r  the G overnor had noc
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sent tbe name o f  any person fo r  th is office I claimed over and above that specified in tbe 
to the Senate du ring  th a t session. And the I contract was claimed by reason o f changes 
effect o f tbe s itua tion  wns no d iffe ren t, as- j “ ade-
sum ing, as we have held , tha t the con firm a - 1  2. Corporations € = 544 8 (2 )—Contract made by 
tlon  w as effective, except that he w ou ld  then promoters of corporation becomes coRtraot 
be ho ld ing  the office under his la te r  appoint- o f corporation when adopted by It. 
ment as confirmed. In  e ithe r event, a  va-
ancy not occu rring  otherw ise, the r e la t o r s  
rem ova l w ould be necessary to au th o rize  the 
appointm ent o f  a  successor.

I f .  as we have fe lt  necessary to ho ld , the 
Senate m ight p ro p e r ly  act as i t  did in con­
firm ing  the re la to r ’s appointment, then su re ­
ly , as a  c o ro lla ry  o f th a t p rinc ip le , the re la ­
to r cou ld  not p ro p e r ly  bq held g u ilty  o f  m is­
conduct o r m isfeasance in office, because o f  
the fa c t  th a t he had a llow ed the Senate so 
to ac t o r  had partic ipated  in o r  a llow ed  his 
comm ission to be presented to the Senate fo r  
tha t purpose. T he t ru th  la that, a f t e r  much 
read ing  and consideration  o f  the reasons 
stated  f o r - the rem ova l, the court Is unab le 
to e x tra c t th e re from  anyth ing m ore than 
th a t by re la to r's  net a fo re sa id  be incu rred  
tbe d isp leasu re o f  the G overnor, who consid­
ered th a t ac t a  persona l a ffron t. B u t  to 
ho ld  th a t ta  be a sufficient g round f o r  re­
moval- w ould  be tan tam oun t to a  d ec la ra tion  
tha t the G overnor, a rb it ra r i ly , th rough  mere 
whim  o r  caprice, o r  persona l d is lik e  o r  d is­
p leasu re , may rem ove any appointive officer 
sub ject to rem ova l by him under the C onsti­
tu tion  o r  the s ta tu te  a fo resa id . And i t  Is 
ve ry  c le a r tha t the cou rt w ould not be ju s t i ­
fied In going to th a t extent, a t  le a s t as to 
the office in question which Is on ly p a r t ia lly  
con tro lled  by the statute , as above ex­
p la ined .

A s a re su lt o f  the views here inbe fo re an ­
nounced. the respondent’ s answer m ust be 
held  insufficient nnd h is d em u rre r to  the re ­
p ly ove rru led , and un less fu r th e r  fac ts  a re  
to be pleaded an o rd e r w ill be entered  de­
c la rin g  the r e la to r  en tit led  to  the office and 
d irec ting  the app rop ria te  re lie f.

B L U M E  and K IM B A L L , J J . , concur.

B A N K E R S ’ CONST. CO. v. AM ER ICA N  NAT.
BA N K  OF "C H EYEN N E . (N o. 1084.)

(Supreme Court o f Wyoming. Jan. 22, 1924.)
1. Corporations <2=>519 ( 3 )—Finding that con­

trac t made with promoters o f corporation 
was intended to be adopted by It held war­ranted.

In  nn action on a quantum valebant fo r  
m ateria l furnished a corporation over and above 
thar specified in a building contract, evidence 
held sufficient to w arrant a finding that the con­
tract was made with the promoters o f the cor­
poration with the intention that it should be 
adopted by the corporation ; that it  was not 
mutunll.v abandoned: and that the amount

A contract made by the p rom o te s  o f a co r­
poration on its behnlf becomes the contract o f 
the Jorporation , so that it is both entitled to 
che benefit and liability thereon, i f  it adopted 
it, a fte r coming into existence.
3. Corporations < S = 5 I9 (3 )— Evidence held su f­

ficient to show that corporation' adopted con­
tract made by promoters.

Evidence that a corporation made whatever 
payments were made on a contract made with 
the promoters of the corporation p rio r to its 
existence, that it received and accepted the 
benefit o f the contract, and in a suit fo r  ma­
te ria l furnished over and above that specified 
therein, relied upon and defended under it, held 
sufficient to show that the corporation had 
adopted the contract.
4 . Principal and agent <3=5 171 ( 9 )— Principal 

relying on unauthorized contract made by 
agent Impliedly adopts it.

I f  a principal seeks to enforce rights based 
on tbe unauthorized contract o f an agent o r 
seeks to take advantage o f the contract; or 
to set it up in a cross-action, by way o f defense 
to a suit brought against him, he thereby im ­
pliedly adopts o r ratifies' such contract.

Appeal from  D is tric t C ou rt. L a ram ie  
C oun ty ; W illiam  G. Mentzer, Judge.

Action by the B an ke rs ’ Construction Com­
pany against the American N a tion a l B ank o f 
Cheyenne. Judgment fo r  defendant, and 
p la in t iff appeals. A ffirmed.

George P. Steele, o f Denver, Colo ., and 
K ln k ead , E lle ry  & Henderson, o f  Cheyenne, 
f o r  appe llan t.

Lacey & Lacey and W . E . M u llen , a i \  o f  
Cheyenne, fo r  respondent. •

B LU M E , J. [1 ] Th is action is in  quantum  
va leban t, brought by the B an ke rs ’ Construc­
tion  Company, p la in t iff and appe llan t, again st 
the American N a tion a l B ank , defendant and  
respondent, to recove r the sum o f $7,312.93 
a lleged as a balance due p la in t iff from  de­
fendan t by reason o f fu rn ish ing , de live ry , 
and insta llm ent by p la in t iff fo r  de fendan t o f  
ce rta in  banking room  equipment, fu rn itu re , 
and fix tu res in tbe I ly n d s  build ing in  the 
city  o f  Cheyenne. The to ta l va lue o f  such 
equipment, fu rn itu re , and fix tu res is a lleged  
to be o f the value o f $42,204.68, o f which de­
fendan t paid the sum o f $34,591.75, leav ing  
due the balance above mentioned. The de­
fendant answered and filed a cross-petition, 
a lleg ing  tha t it was organ ized under the 
banking laws o f the Un ited States, on June 
21, 1 9 19 ; that p r io r  thereto, on F eb ru a ry  22,
1919. John  Huy nnd J . C. K inney entered In ­
to a contrac t w ith p la in t iff fo r  the w ork and

<3=sFor ocher cases see 1 1 ms topic and KEY-N UMBER In all Key-Numbered Digests aud Ibdexos-
222 P .—3
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The State of West Virginia, on the re­
lation of the Attorney General, brought 
quo warranto proceeding against member 
of the State Board of Education to oust and 
expel the member from his office. The Cir­
cuit Court of Kanawha County, Frank L. 
Taylor, J., entered judgment adverse to the 
Attorney General,. and he brought error. 
The Supreme Court of Appeals, Riley, 
held that the executive power vested in the 
office of the Governor is, under the state 
Constitution,;. a continuing power, not 
broken by succession, and where, pursuant 
to statute creating State Board of Educa­
tion, the power of the Governor has been 
exercised by appointment of a member of 
the board during a recess of the Senate, and 
appointee has qualified and has become vest­
ed with powers and emoluments of the of­
fice, neither the Governor, who has made 
the interim appointment, nor his successor 
has further control over the appointment, 
and the name of another person may not be 
substituted for that of the appointee, unless 
and until the original appointment has been 
rejected by the Senate.

Affirmed.

I. Quo W a r r a n t o  <3=10
Office of member of the West Virginia 

Board of Education is a “public office" 
within meaning of statute dealing with an 
information in the nature of quo warranto. 
Code, IS—2—1, 53-2-4.

See publication Words and Phrases, 
fo r  other jud ic ia l constructions and defi­
nitions o f "Pub lic  Office".

2. Schoo ls and Schoo l D is t r ic t s  <3=47
Office of member of the West Virginia 

Board of Education is not created by the 
state Constitution, and therefore the Leg­
islature, in prescribing terms of office, pow­
ers, duties and compensation of members, 
and manner of appointment of members, 
acted pursuant to constitutional provision 
that the Legislature, in cases not provided 
for in the Constitution, shall prescribe, by 
general laws, the terms of office, powers, 
duties and compensation of all public offi­
cers and agents, and manner in which-they 
shall be elected, appointed and removed. 
Code, IS—2—1; Const, art. 4, § S.
3. Cons t i tu t iona l Law  <3=26

The state Constitution is not a grant’Of 
powers to the Legislature. •

v • • .. *
4 . C ons t i tu t iona l L aw  <3=26    '

The Legislature may enact any laW'not 
prohibited by the state Constitution or’ fed­
eral Constitution. ’ ' ! '

• * ' •  • ‘Jii :  * .•

5. Officers <3=2 ’ ‘
Constitutional provision reservmg7:to 

the Legislature, in cases not provided for 
in the Constitution, the plenary power to 
prescribe, by general laws, the terms of 
office, powers, duties and compensation of 
all public officers and agents, and manner 
in which they shall be elected, appointed, 
and removed, includes the agent of person 
who may appoint, as well as. the formality 
with which it should be done. Const, art: 
4, §8.
6. Schoo ls  and Schoo l D is t r ic t s  <3=47

Members of the West Virginia Board 
of Education, other than the State Superin­
tendent of Schools, are to be appointed by 
the Governor, by and with the advice and 
consent of the Senate, pursuant to statute 
creating the State Beard of Education, and 
are not to be nominated by the Governor 
and appointed thereafter by and with the 
advice and consent of the Senate pursuant 
to constitutional provision that the Gov­
ernor shall nominate, and, by and with ad­
vice and consent of the Senate, appoint all
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officers whose offices are established by the 
Constitution, or shall be created by law, and 
whose appointment or election is not other­
wise provided for. Code, IS—2—1; Const, 
art 7, § 8.
7. Schoo ls and Schoo l D is t r ic ts  <3=47

The Senate could properly act on the 
appointment by the Governor of a member 
o f  the State Board of Education during a 
legislative interim, notwithstanding that the 
Governor had not by direct message to the 
Senate submitted the name of the appointee 
for. the Senate’s approval. Code, 18-2-1.
8. Schoo l*  and Schoo l D is t r ic ts  <3=47

Expiration of term of office of de jure 
member of~State Board of Education, oth­
er than State Superintendent of Schools, 
during recess of Senate does not create a 
"vacancy” within meaning of statutory-pro­
vision that any "vacancy" on board shall be 
filled by the Governor by appointment for 
unexpired terra, or within meaning.of con­
stitutional provision that in case of a “va­
cancy" in a nonelective office, occurring 
during a recess of the Senate, the Gov­
ernor shall, by appointment, fill such “va­
cancy" until next session of Senate when 
he shall make a nomination for such office. 
Code, 18—2—1; Const, art. 7, §. 9.

See publication Worda and Phrases,
Cor other jud ic ia l constructions and defi­
nitions o f "Vacancy".

9. Schoo ls and Schoo l D is t r ic ts  <3=47
The statute creating the State Board 

of Education, read in connection with sec­
tions of the Constitution providing for ses­
sions of the Legislature, the length thereof, 
and the convening of extraordinary ses­
sions of the Legislature, evidences an in­
tent of the Legislature to vest in the Gov­
ernor the power to appoint a member of the 
State Board of Education when the term 
of a de jure member thereof expires dur­
ing a recess of the Senate. Code, IS—2—1; 
Const, art. 6, §§ 18,19, 22.
»0. S ta tu tes  <3=212.1, 212.5

In construing statutes, courts must pre­
sume knowledge on part of the Legislature

of provisions of the state's organic law re­
lating to the subject-matter thereof, as well 
as of the principles of the common law, and 
will not impute to the Legislature any in­
tention to obstruct or impede operation of 
constitutional provisions, or to innovate on 
the settled policy of the law.
11. Sohoo ls and Schoo l D is t r ic t s  <3=47

When, at expiration of term of a de 
jure member of the State Board of Educa­
tion during recess of the Senate, the Gov­
ernor reappoints the member whose term 
has expired, or appoints another person, 
for the ensuing term, the Governor there­
by exhausts all power in reference to the 
appointment vested him under statute cre­
ating the State Board of Education, and 
thereupon the appointee becomes a  de jure 
member of the board for the term of office 
to which he has been appointed, subject to 
confirmation of the Senate when it next 
convenes. Code, 1S-2-1.
12. Schoo ls and Schoo l D is t r i c t s  <3=47

Sta tes  <2=43
The executive power vested in the of­

fice of the Governor is, under the state Con­
stitution, a continuing power, not broken by 
succession, and where, pursuant to statute 
creating State Board of Education, the 
power of the Governor has been exercised 
by appointment of a member of the board 
during a recess of the Senate, and ap­
pointee has qualified and has become vested 
with powers and emoluments of the office, 
neither the Governor, who has made the 
interim appointment, nor his successor has 
further control over the appointment, and 
the name of another person may not be sub­
stituted for that of the appointee, unless and 
until the original appointment has been re­
jected by the Senate.
13. Schoo ls and Schoo l D is t r ic t s  <3=47

Where term of member of State Board 
of Education has expired during legislative 
interim, and the Governor has made an in­
terim appointment of a member of the 
board for the ensuing term, the appointee 
becomes a de jure member of the board for 
the whole of the ensuing term, subject to
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confirmation by the Senate, and such ap­
pointee cannot be removed from his de jure 
office by the Governor unless there has been 
compliance with statutory provision specify­
ing and limiting grounds for removal of 
member of the board by the Governor, and 
the manner of such removal. Code, 18-2-1.

14. S ta tu te s  ©=96 (4 )
Statutory provision dealing with re­

moval of members of the State Board of 
Education by the Governor is an enactment 
dealing generally with removal of members 
of the board, and is not a special act in­
terdicted by constitutional provision that 
the Legislature shall not pass local or spe­
cial laws in enumerated cases. Code, 
18-2-1; Const, art. 6, § 39.

Syllabus by the Court.
1. Section 1, Article 2, Chapter 72, 

Acts of the Legislature, Regular Session, 
1947, amending and re-enacting Code, 
18-2-1,' creating the West Virginia Board 
of Education, providing how the board 
shall be constituted, the terms of office of 
the members thereof, the filling of va­
cancies on the board, the removal of mem­
bers of the board, and the qualification of 
members thereof by taking the prescribed 
oath, was enacted pursuant to the provi­
sions of West Virginia Constitution, Ar­
ticle IV, Section 8.

2. West Virginia Constitution, Ar­
ticle IV, Section 8 vests in and reserves to 
the Legislature, in cases not provided for 
in the Constitution, the plenary power to 
prescribe, by general laws, the terms of 
office, powers, duties and compensation of 
all public officers and agents, and the man­
ner in which they shall be elected, ap­
pointed and removed.

3. In the application and interpreta­
tion of a state constitution, as distinguished 
from the Constitution of the United States, 
the constitution of a state is not a grant of 
powers to the Legislature thereof, but the 
Legislature is the supreme law-making 
body within the state, and, as such, may 
enact any law not prohibited by the Con-

84 S .E .Id—10H

stitution of the United States or the state 
constitution.

4. "Prescribing the ‘manner’ in which 
public officers shall be elected and removed, 
as expressed in the 8th section of art. 4 
of the constitution of the State of West 
Virginia, when read and considered in 
connection with article 7, secs. 1 and 8, 
and sec. 40 of article 6 and other sections 
of the same constitution, includes the 
agent or person who may appoint, as well 
as the formality with which it should be 
done.” Pt. 3 Syl., Bridges v. Shallcross, 
6 W.Va. 562.

5. Under the provision of Section 
1, Article 2, Chapter 72, Acts of the Leg­
islature, Regular Session, 1947, amending 
and re-enacting Code, 18-2-1, prescribing 
that the members of the West Virginia 
Board of Education, other than the state 
superintendent of schools, " * * * shall 
be * * * appointed by the governor, 
by and with the advice ar tonsent of the 
Senate,” and the provision of West Vir­
ginia Constitution, Article VII, Section 
8, excluding from the operation of Section 
8 those officers "whose appointment or 
election is not otherwise provided for” , 
the members of the West Virgina Board 
of Education, other than the state superin­
tendent of schools, shall be appointed by 
the governor, by and with the advice and 
consent of the senate, pursuant to the pro­
visions of Section 1, Article 2, Chapter 
72, Acts of the Legislature, Regular Ses­
sion, 1947, amending and re-enacting Code, 
IS—2—1, and not nominated by the governor, 
and thereafter appointed by and with the 
advice and consent of the Senate, pursuant 
to the provisions of West Virginia Con­
stitution, Article VII, Section 8.

6. The Senate may properly act on 
the appointment of a member of the West 
Virginia Board of Education by the gov­
ernor during a legislative interim, notwith­
standing the governor has not by direct 
message to the Senate submitted the name 
of the appointee for the Senate’s approval.

7. The expiration of the term of of­
fice of a de jure member of the West Vir-
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gi'nia Board of Education, other than the 
state superintendent of schools, during a 
recess of the Senate does not create a va­
cancy within the provision of Section 1, 
Article 2, Chapter 72, Acts of the Legis­
lature, Regular Session, 1947, amending 
and re-enacting Code, 1S-2-1, or West 
Virginia Constitution, Article VII, Sec­
tion 9, which provides that in case of a 
vacancy in a nonelective office, occurring 
during a recess of the Senate, the governor 
shall, by appointment, fill such vacancy, 
until the next session of the Senate when 
he shall make a nomination for such office.

8. Section 1, Article 2, Cnapter 72, 
Acts of the Legislature, Regular Session, 
1947, amending and re-enacting Code, 18- 
2-rl,, read in- connection with Sections 18, 
.19.. and’ 22, Article VI, of the West Vir­
ginia Constitution,, providing for sessions 
o£ the Legislature, the length thereof, and 
for the convening, of extraordinary ses­
sions of the Legislature, evidences-an in­
tent of the Legislature.to vest in the gov­
ernor the power to appoint a member of the 
West Virginia Board of Education, when 
the term of a de jure member thereof ex­
pires during a recess of the Senate.

9. "In construing statutes, ' courts 
must presume knowledge on the part of the 
legislature, of the-provisions of the organic 
law of the state, relating to the subject 
matter thereof, as well as of the principles 
of the common Taw, and will not impute 
to that body any intention to obstruct or 
impede the operation of constitutional 
provisions, or to innovate upon the settled 
policy of the law.” Webb v. Ritter, PL S 
Syl.y 60 W.Va. 193 [54 S.E. 484].

10. When, at the expiration of the 
term of a de jure member, of the West 
Virginia Board of Education during a re­
cess of the Senate, the governor reappoints 
the member whose term has expired, or 
appoints another person, for the ensuing 
term, the governor thereby exhausts all 
power in reference to the appointment 
vested in him under Section 1, Article 2, 
Chapter 72, Acts of the Legislature, Reg­
ular Session, 1947, amending and re-enact­
ing Code, 18-2-1; and thereupon the ap­

pointee becomes a de jure member of the 
board for the term of office to which he has 
been appointed, subject to the confirmation 
of the Senate when it next convenes.

11. The executive power vested in the 
office of the governor of this State is, un­
der West Virginia Constitution, a continu­
ing power, not broken by succession, and 
where, pursuant to the provisions of Sec­
tion 1, Article 2, Chapter 72, Acts of the 
Legislature, Regular Session, 1947, amend­
ing and re-enacting Code, 18-2-1, the power 
of the governor has been exercised by the 
appointment of a member of the West 
Virginia Board of Education during a re­
cess of the Senate, and the appointee has 
qualified and become vested with the pow­
ers and emoluments of the office, neither 
the governor, who has made the interim 
appointment, nor his successor, has furth­
er- control over the appointment, so. that 
the name of another person may be sub­
stituted for the appointee, unless and until 
the original appointment has been rejected 
by the Senate.

12. Where the term of a member- of 
the West Virginia Eoard of Education 
has expired during a legislative interim, 
and the governor has made an interim 
appointment of a member, of the board for 
the ensuing term, the appointee becomes 
a de jure member of the board for the 
whole of the ensuing term, subject to con­
firmation by the Senate, and such appointee 
cannot be removed from his de jure office 
by the governor, unless the provisions of 
Section 1, Article 2, Chapter 72, Acts of 
the Legislature, Regular Session, 1947, 
amending and re-enacting Code, 18-2-1, 
providing for, specifying and limiting the 
grounds for. the removal of a member of 
the West Virginia Board of Education by 
the governor, and the manner of such re­
moval, have been complied with.

13. The clause contained in Section 
1, Article 2, Chapter 72, Acts of the Leg­
islature, Regular Session, 1947, amending 
and re-enacting Code, 18-2-1, providing for 
the removal of members of the West Vir­
ginia Board of Education by the governor 
is an enactment dealing generally with
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the removal of members of the West Vir­
ginia Board of Education, and is not a 
special act interdicted by the provisions of 
West Virginia Constitution, Article VI, 
Section 39, and as the grounds for re­
moval specified in Section 1 of the statute 
are fairly contained in the several classes 
of grounds for removal contained in West 
Virginia Constitution, Article VII, Section 
10, the clause is not violative of the West 
Virginia Constitution.

John G. Fox, Atty. Gen., Arden J. Cur­
ry, Asst. Atty. Gen., for plaintiff in error.

Estep, Chambers & Smith, Logan, for 
defendant in error.

Vincent V. Chaney, Charleston, amicus 
curiae for The Senate of the State of West 
Virginia.

R ILEY , Judge.
The Attorney General of West Virginia, 

Honorable John G. Fox, filed in the Circuit 
Court of Kanawha County a petit’on pray­
ing for leave to file an information in the 
nature of a writ of quo warranto against 
the respondent, Raymond Brewster, pray­
ing that due process of law be awarded in 
the name of the State of West Virginia 
against Raymond Brewster, returnable to 
the next term of the circuit court to cause 
him to answer the information and disclose, 
to the circuit court by what warrant, right 
or lawful authority he has intruded upon 
and usurped the public office of member of 
the West Virginia Board of Education from 
the Fourth Congressional District of West 
Virginia, for the unexpired term ending on 
June 30, 1961, and that the respondent be 
ousted and expelled by the judgment of the 
circuit court from such office for the unex­
pired term thereof. To the petition the re­
spondent filed an answer, to which answer 
the petitioner filed a replication, and the 
respondent filed a rejoinder to the replica­
tion. To the final order of the Circuit 
Court of Kanawha County, entered on 
March 1, 1954. finding that no vacancy ex­
isted in the office of member of the West 
Virginia Board of Education, on June 30,

1952, upon the expiration of the five-year 
term for which the respondent Brewster 
had been lawfully appointed and had served 
as a de ju re  officer, adjudicating that the 
respondent has shown that he has a lawful 
right and title to the office of member of 
the West Virginia Board of Education for 
the term expiring on June 30, 1961, and re­
fusing the judgment of ouster prayed for 
by the relator, this writ of error is prose­
cuted.

The proceeding was tried in the Circuit 
Court of Kanawha County upon the writ­
ten stipulation of facts agreed to and en­
tered into by Arden J. Curry, Assistant At­
torney General of West Virginia and coun­
sel for petitioner, and F. Paul Chambers, 
of counsel for the respondent, Raymond 
Brewster. V

[1 ,2 ] The office in controversy of mem­
ber of the West Virginia Board of Educa­
tion was established by Code, 18-2-1, as 
amended and re-enacted by Section 1, Arti­
cle 2, Chapter 72, Acts of the Legislature, 
Regular Session, 1947, and is a public office 
within the meaning and intent of Code, 
53-2-4, as amended. The stipulation pro­
vides, and we so hold, that such office is not 
created by the Constitution of the state of 
West Virginia, and that in prescribing the 
terms of office, powers, duties and com­
pensation of members of the West Virginia 
Board of Education, and the manner in 
which the members shall be appointed, the 
Legislature acted pursuant to the authority 
granted to it by the West Virginia Consti­
tution, Article IV, Section 8, which pro­
vides that: “The Legislature, in cases not 
provided for in this Constitution, shall pre­
scribe, by general laws, the terms of office, 
powers, duties and compensation of all pub­
lic officers and agents, and the manner in 
which they shall be elected, appointed and 
removed." <

Code, 18-2-1, as amended and re-enacted 
by Section 1, Article 2, Chapter 72, Acts of 
the Legislature, Regular Session, 1947, es­
tablishing the State Board of Education as 
a corporation to be known and designated 
as the West Virginia Board of Education,
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provides in Section I of Article 2 of Chap­
ter 72, Acts of the Legislature, Regular 
Session, 1947, that:

"There shall be a state board of edu­
cation, to be known as the West Vir­
ginia board of education, which shall 
be a corporation and as such may con­
tract and be contracted with, plead and 
be impleaded, sue and be sued, and have 
and use a common seal. The state 
board shall consist of ten members, of 
whom one shall be the state superin­
tendent of schools, ex officio, who shall 
not be entitled to vote. The other nine 
members shall be citizens of the state, 
appointed by the governor, by and with 
the advice and consent of the Senate, 
for overlapping terms of nine years, 
except that the original appointments 
shall be for terms of one, two, three, 
four, five, six, seven, eight and nine’ 
years, respectively. At least one but 
not more than two members shall,be 
appointed from each congressional dis-r • 
trict, and at least one member shall be 
of the Negro race.

"The governor shall appoint all mem­
bers of the state board as soon after 
the effective date hereof as is practica­
ble for respective terms of office be­
ginning on the first day of July, one 
thousand nine hundred forty-seven. 
Any vacancy on the board shall be filled 
by the governor by appointment for the 
unexpired term. The terms of office 
of present members of the state board 
shall expire on the thirtieth day of 
June, one thousand nine hundred forty- 
seven.

“ No member of the state board may 
be removed from office by the governor 
except for official misconduct, incom­
petence, neglect of duty, or gross im­
morality and then only in the manner 
prescribed by law for the removal by 
the governor of state elective officers.”
The stipulation states that at all times 

pertinent to the decision of this case, the 
respondent, Raymond Brewster, was eligi­

ble for appointment as a member of the 
West Virginia Board of Education; and, 
as the case was presented to the circuit 
court and tried on the basis of the factual 
situation portrayed by the stipulation of 
counsel, it becomes necessary in the deci­
sion of this case to set forth the pertinent 
facts contained in counsel's stipulation.

On July 1, 1947. when the Legislature 
was in recess, the Governor of this State, 
Honorable Clarence W. Meadows, pursuant 
to Code, 18-2-1, as amended and re-enacted 
by Section 1, Article 2, Chapter 72, Acts 
of the Legislature, Regular Session, 1947, 
"appointed” the respondent, Raymond 
Brewster, to the "public office" of member 
of the West Virginia Board of Education 
for the five-year term ending on June 30, 
1952, by a letter of appointment directed 
by the then Governor to the Secretary of 
State of West Virginia, with a copy thereof 
to the Clerk of the State Senate. Pursuant 
to this letter a commission of appointment 
was issued to the respondent, in accord­
ance with Code, 6-4-3, which appointment 
was accepted by the respondent, who quali­
fied by taking the requisite oath, and re­
spondent received such office in the manner 
provided by law. The letter of Governor 
Meadows, dated July 1, 1947, addressed to 
the Honorable William S. O ’Brien, then 
Secretary of State, a copy of which was 
mailed or delivered to the Clerk of the State 
Senate, reads:

“As Governor of the State of West 
Virginia, I have today appointed Ray­
mond Brewster of Huntington, Cabell 
County, (4th Congressional District), 
a member of the West Virginia Board 
of Education, for the term ending June 
30, 1952.

"Please issue commission accord- 
• ingly.”
The next session of the- State Senate, 

after the appointment of the respondent, 
Raymond Brewster, by Governor Meadows 
was legally organized and convened on 
January 12, 1949, as provided by the Con­
stitution of West Virginia, Article VI, 
Section IS.
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Though the term of office of Clarence 
W. Meadows, as Governor of the State of 
West Virginia, expired on January IS, 
1949, Governor Meadows did not at any 
time during his term of office submit the 
name of the respondent, Raymond Brew­
ster, to the State Senate "for nomination" 
to the office of member of the West 
Virginia Board of Education for the five- 
year term ending June 30, 1952, “unless 
all or a part of the facts stipulated in 
numbered paragraph (4) [of the stipula­
tion] had such legal effect;" and the stip­
ulation specifically provides that the 
petitioner does not agree or admit that the 
facts stipulated in numbered paragraph
(4) of the stipulation had such legal effect, 
and the respondent does not agree or admit 
that it was necessary for Governor 
Meadows to submit the name of the re­
spondent to the State- Senate, in order for 
the Senate to properly consider and con­
sent to the appointment. Paragraph (4) 
of the stipulation provides:

“That, as required by Section 1 of 
Article 2 of Chapter 5 of the Official 
Code of West Virginia, as amended, 
the Secretary of State of West Virgin­
ia, at all times relevant herein, kept 
and preserved a public record de­
scribed by statute as ‘a journal of ex­
ecutive proceedings,’ and designated 
by the Secretary of State as the ‘Ex­
ecutive Journal,' in which said Secre­
tary of State recorded all pertinent 
data relating to appointments to office 
made by the Governor and commis­
sions issued pursuant thereto and that 
said Secretary of State likewise filed, 
kept and preserved as public records 
all letters of appointment executed 
by the Governor of the State of West 
Virginia; that pursuant to his duties 
as aforesaid the Secretary of State 
properly filed, kept and preserved as a 
public record the aforesaid letter of 
Clarence W. Meadows appointing this 
respondent as a member of the West 
Virginia Board of Education and that 
he likewise recorded and properly in­
dexed in the aforesaid journal a rec­

ord of said appointment and issuance 
of a commission by the Governor pur­
suant thereto, which record included 
all pertinent data contained in the 
aforesaid letter of appointment and 
the aforesaid commission."
At the expiration of the term of his 

office on January 18, 1949, the Legislature 
then being in session, Governor Meadows 
was succeeded as Governor of the State of 
West Virginia by the Honorable Okey L. 
Patteson, who, at the then pending regu­
lar session of the Legislature, submitted 
to the State Senate on March 9, 1949, a- 
written list of names, which included the 
name of the respondent, Raymond Brew­
ster, "naming" Brewster to the office of 
member of the West Virginia Board of 
Education for the term ending June 30, 
1952, for the Fourth Congressional Dis-- 
trict, and requesting the favorable advice- 
and consent of the Senate to make such 
named appointments; and the State Sen­
ate, acting upon the list of names sub­
mitted. by Governor Patteson, confirmed; 
the respondent, Raymond Brewster, .for 
the office of member of the West Virginia 
Board of Education for the term ending 
June 30, 1952, but the stipulation expressly- 
states that the respondent does not agree 
or admit that it was necessary for Gov­
ernor Patteson affirmatively to submit the 
name of the respondent to the Senate. for 
confirmation in order for the Senate prop­
erly to consider and consent to the ap­
pointment of respondent to the office of 
member of the West Virginia Board of 
Education, for the term ending June 30, 
1952.

The stipulation further states that 
Governor Patteson by letter dated June 
26, 1952, and directed to the Honorable
D. Pitt O ’Brien, Secretary of State of 
West Virginia, with a copy to Honorable 
J. Howard Myers, Clerk of the State Sen­
ate, during the recess thereof, "reap­
pointed” the respondent Raymond Brew­
ster to the office of member of the West 
Virginia Board of Education, effective 
July 1, 1952, for the term ending June 30, 
1961, a copy of which letter was filed with
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the petitioner’s information in this cause 
as an exhibit thereto and made a part of 
the stipulation.

Though the respondent accepted the 
"appointment’’ tendered to him by Govern­
or Patteson, and duly qualified as a mem­
ber of the West Virginia Board of 
Education by taking the prescribed oath 
of office, and contemporaneously with the 
issurance of the letter of appointment by 
Governor Patteson of June 26, 1952, and 
pursuant to Code, 6-4-3, a commission 
was issued to the respondent, the stipula­
tion states that the respondent Brewster 
does not agree or admit that his appoint­
ment was in fact and in law a nomination 
of respondent by Governor Patteson for 
the office in question. The stipulation; 
states- that “at the time of the aforesaid ap­
pointment of Raymond' Brewster by Gov­
ernor Okey L. Patteson,- on June 26,- 1952;: 
the respondent, Raymond' Brewster, ’ was 
lawfully serving as a member of the West’ 
Virginia-Board of Education, pursuant to 
his original appointment by Governor- 
Clarence W ■ Meadows;-for the temr 'end’- 
ing June 30, 1952,’’ and that, pursuant to 
the duties imposed upon the Secretary of 
State by statute, the Secretary o f  State 
filed, kept and preserved as a public record, 
Governor Patteson’s letter of June- 26, 
1952, appointing the respondent, Raymond 
Brewster, to the office o f ' member of the 
West Virginia Board of Education, antf- 
properly recorded and indexed the same 
in the journal of executive proceedings, 
known as the '“ Executive Journal,’ a 
public record”, of the appointment and 
commission issued pursuant thereto, all 
of which is shown by the certificate of the 
Secretary of State filed as an exhibit to 
respondent’s answer and made a part of 
the stipulation.

The stipulation further states that Gov­
ernor Patteson forwarded a copy of the 
letter of appointment dated June 26, 1952, 
to the Honorable J. Howard Myers, Clerk 
of the State Senate, and editor of the West 
Virginia Blue Book, a book published pur­
suant to statute, stating various and com­
prehensive facts concerning the State, its

government, and its officials, with the 
duties of each thereof, which Clerk of the 
State Senate in a letter dated June 27, 1952, 
addressed to Governor Patteson, acknowl­
edged receipt of Governor Patteson’s letter 
of June 26, 1952.

The next session of the State Senate 
following the appointment of the respond­
ent, Raymond Brewster, by Governor 
Patteson was legally organized and con­
vened on January 14, 1953, as provided by 
West Virginia Constitution, Article VI, 
Section 18.

Though Governor Patteson’s term o f  
office as Governor of West Virginia ex­
pired on January 18, 1953, he did not, as 
Governor of the State of West Virginia, 
and during his term as Governor, at any­
time take any action, other than that here­
tofore recited, with- reference to the ap­
pointment of the.respondent, or any other 
person, to the office of member of the West 
Virginia Board of Education for the term* 
ending June 30, 1961; and the stipulation 
states that the respondent does not agree- 
or admit that it was necessary for Govern­
or Patteson to take further action in order 
for the State Senate properly to consider 
and'consent to the appointment of respond­
ent to the office in question.

On January 18, 1953, while the Legisla­
ture, which had convened on January 14,. 
1953,. was still in. session, Honorable 
William C. Marland duly qualified as Gov­
ernor of West Virginia, and during the- 
session of the State Senate did not nomi­
nate .the respondent, Raymond Brewster,, 
for the office in question for the remainder 
of the term thereof ending June 30, 1961; 
but Governor Marland did on March 12„ 
1953, submit to the State Senate a written 
list of names, which included the name o f  
one Homer Gebhardt, purporting to nomi­
nate Gebhardt to the office of member of 
the West Virginia Board of Education fo r  
the Fourth Congressional District for the 
term ending. June 30, 1961, and the State 
Senate during its next regular session, cou- 
vencd after the action of Governor Pat­
teson in reference to the office of member 
of the West Virginia Board of Education.
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for the Fourth Congressional District, 
took such action as is shown by a copy of 
the minutes of the State Senate's meeting 
in executive session on March 14, 1953, a 
copy of which is made an exhibit to peti­
tioner’s information and made a part of 
the stipulation.

The Executive Journal of the State 
Senate of March 14, 1953, discloses that 
Governor Marland’s letter of March 12, 
1953, was laid before the President of the 
Senate and read by the Clerk of the Senate, 
which letter listing the names and addresses 
of ninety-six “nominees” of Governor Mar­
land, together with the office to which each 
had been "nominated” , included: "For
Member of the West Virginia Board of 
Education—Homer Gebhardt Huntington, 
Cabell County, (R) 4th Congressional Dis­
trict.’’ The minutes of the executive ses­
sion of the State Senate held on March 14, 
1953, disclose that the members of the Sen­
ate present voted unanimously in the af­
firmative on the question: “ Shall the fore­
going nominations of the Governor, with 
the exception of the nominations for West 
Virginia State Board of Education and 
West Virginia University Board of Govern­
ors, for the positions and terms shown in 
his communication, be confirmed?” Then, 
upon motion duly carried, the letter of 
governor Patteson, dated June 26, 1952, 
addressed to Honorable D. Pitt O ’Brien, 
Secretary of State of West Virginia, notify­
ing the Secretary of State that Governor 
Patteson had "reappointed” the respondent, 
Raymond Brewster, as a member of the 
West Virginia Board of Education, effec­
tive July 1, 1952, for the term ending June 
30, 1961, and requesting that a commis­
sion be issued to the respondent according­
ly; and the letter of June 23, 1952, address­
ed by Governor Patteson to the Secretary 
of State in reference to the reappointment 
of A. C. Spurr of Fairmont, as a member 
of the West Virginia University Board of 
Governors, effective July 1, 1952, for the 
term ending June 30, 1961, were read to the 
Senate and spread upon the executive 
records of the meeting. Acting upon these 
letters, the Senate thereupon, while still 
in executive session, adopted a motion that

the communications of Governor Patteson 
under date of June 26, 1952, addressed to 
the Secretary of State, with respect to the 
nomination of Raymond Brewster to the 
West Virginia Board of Education, a sign­
ed copy of which, the motion recites, was 
delivered to Honorable J. Howard Myers, 
Clerk of the Senate, and the letter of June 
23, 1952, in reference to the "reappoint­
ment” of A. C  Spurr as a member of the 
West Virginia University Board of Govern­
ors, be treated and considered by the Senate 
as the “nominations” of the gentlemen 
named, "as required by the Constitution 
and statutes.” 'Hie Senate then, upon mo­
tions duly carried “confirmed” the nomina­
tion of the respondent for member of the 
West Virginia Board of Education for 
the term set out in Governor Patteson’s 
communication, and confirmed “the nomina­
tion of A. C. Spurr, of Fairmont, Marion 
County, for member of the West Virginia 
University Board of Governors, for the 
position and term set out in the communi­
cation from Governor Okey L. Patteson” ; 
and the President of the Senate announced 
that both nominations had been confirmed 
by a majority of the members elected to the 
Senate having voted in the affirmative. 
And, finally, so far as the actions of the 
State Senate bear on the decision in this 
case, the Senate, upon motion duly adopted, 
refused “to act on the nominations - of 
Homer Gebhardt, of Huntington, Cabell 
County, for member of the West Virginia 
State Board of Education, and Carl J. 
Carter, M.D., of Fairmont. Marion Coun­
ty, for member of the West Virginia 
University Board of Governors, for the 
reason that no vacancy in the offices for 
which these gentlemen were nominated, 
now exists.”

The stipulation further states that 'fol­
lowing the convening of the regular ses­
sion of the State Senate on January 14, 
1953, and that at all times thereafter, the 
respondent, Raymond Brewster, has con­
tinued to attend all meetings held by the 
West Virginia Board of Education, and at 
such meetings and otherwise respondent 
has continued to assume, use, exercise, en­
joy and perform the franchise and office,
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together with the functions, duties and 
powers thereof, of member of the West 
Virginia Board of Education for the term 
of office ending on June 30, 1961, and that 
in particular the board on February 5 and 
6, 1953, duly held a meeting at its offices 
in the State Department of Education at 
the State Capitol in Charleston, West 
Virginia, at which respondent was present 
aqd did assume, use, exercise, enjoy and 
perform the franchise and office, together 
with the functions,'duties and powers there­
of as a member of the board from the 
Fourth Congressional District for the term 
beginning July 1, 1952, and ending. June 30, 
1961; and.more particularly the respond­
ent in the same way participated in like 
meetings held at the State Capitol in 
Charleston on March 25 and 26, 1953, but 
the ..stipulation . states, that the petitioner 
does not agree-or. admit that respondent 
was legally- exercising the power of. the 
office in question,, or was acting^.in., the 
capacity of a de fure officer.

Further the- -stipulation states- that 
respondent still does hold the public office 
in- question for the term thereof ending 
on June 30, 1961, but petitioner does not 
agree or admit that respondent holds the 
office in question in the capacity of a de 
jure officer.

The stipulation states that a certified 
copy of the letter- dated March 12, 1953, 
from Governor Marland to the State Sen­
ate, appointing Homer Gebhardt to the 
office of member of the West Virginia 
Board of Education for the Fourth Con­
gressional District, filed with the informal 
tion in this proceeding as an exhibit there­
to, is made a part of the stipulation, but 
that the respondent does not agree or ad­
mit that the letter constitutes a nomination 
or had any legal effect.

Further, the stipulation states in Section
(24) thereof that neither Governor Patte­
son nor Governor Marland took any action 
to revoke the appointment of the respond­
ent, Raymond Brewster, as a member of 
the Board of Education for the term begin­
ning July 1, 1952, and ending June 30, 1961, 
unless the action of Governor Marland in

submitting to the State Senate "the afore­
said nomination” of Homer Gebhardt to 
the office in question had such legal effect; 
and further it is stated in the stipulation 
that the petitioner does not agree or admit 
that it was necessary for Governor Patte­
son or Governor Marland to take any ac­
tion to revoke the appointment of the 
respondent. The stipulation further states 
that the petitioner denies the relevancy of 
the paragraph numbered (24) in the stipula­
tion.

The stipulation states in the paragraph 
numbered (25) that after the action of the 
State Senate- on March- 14) 1953, in con­
firming the appointment o f  the respondent, 
Raymond Brewster, to the office in ques­
tion, and in refusing to act upon the nomina­
tion of Homer Gebhardt' to such office, 
Governor Marland has ■ not attempted to 
make any other or further nomination- or 
appointment for membership on the West 
Virginia Board of Educat-' to take the 
place of the respondent, Raymond Brew­
ster, as a member of the board; but- the 
stipulation states that the petitioner does 
not agree or admit that it was necessary 
for Governor Marland to make any further 
nomination or appointment of any person 
to take the place of the respondent, Ray­
mond Brewster, as a member of the board 
of education, and further the stipulation 
states that the petitioner specifically denies 
the relevancy of the paragraph numbered
(25).

It is further stipulated that it has been 
the common practice of the Governors of 
this State to submit to the Senate next in 
session, a written list of the names of the 
appointees of the Governors during recesses 
of the Senate, with a request for the favor­
able advice and consent of the Senate on 
such appointments.

Section 1, Article 2, Chapter 72, Acts of 
the Legislature, Regular Session, 1947, 
amending and re-enacting Code, IS—2—1, 
creating a state board of education to be 
known as the West Virginia Board of Ed­
ucation, providing how it shall be constitut­
ed, the terms of office of the members 
thereof, the filling of vacancies on the
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board, the removal of members of the 
board, and the qualification of members 
thereof by the taking of the prescribed oath, 
is controlling in the decision of this case; 
and was enacted by the Legislature, pursu­
ant to the plain and plenary provisions of 
West Virginia Constitution, Article IV, 
Section S, which provides: "The Legisla­
ture, in cases not provided for in this Con­
stitution, shall prescribe, by general laws, 
the terms of office, powers, duties and com­
pensation of all public officers and agents, 
and the manner in which they shall be 
elected, appointed and removed.”

[3 ,4 ]  In Eskew v. Buckhannon Bank, 
115 W.Va. 579, 587, 177 S.E. 433, 437, this 
Court applied the rule applicable in the in­
terpretation of every State Constitution, as 
distinguished from the Constitution of the 
United States, that the.Constitution of a 
state “ is not a grant of powers to the Leg­
islature, and the Legislature is-suprcme un­
less restricted by the Constitution.” To 
the effect that the'State Legislature is the 
supreme law-making body within the State, 
and, as such, may enact any law not pro­
hibited by the State or Federal Constitu­
tions, see Harbert v. Harrison County 
Court, 129 W.Va. 54, 39 S.E. 177; State 
v. Huber, 129 W.Va. 198, 40 S.E.2d 11, 
168 A.L.R. 808, and generally 4 M. J., Con­
stitutional Law, Section 61, and the many 
cases cited under notes 17, 18, 19 and 20 
thereof. See in particular the cases of 
State ex rel. Thompson v, Morton and State 
ex rel. Donohoe v. Hutchinson, W.Va., 84 
S.E.2d 791.

[5] In the year following the adoption 
of the present Constitution of West Vir­
ginia in 1872, which contained Article IV, 
Section 8, this Court held in point 3 of the 
syllabus of Bridges v. Shallcross, 6 W.Va. 
562, that: "Prescribing the 'manner' in 
which public officers shall be elected and 
removed, as expressed in the Sth section of 
art. 4 of the constitution of the State of 
West Virginia, when read and considered 
in connection with article 7, secs. 1 and 8, 
and sec. 40 of article 6 and other sections 
of the same constitution, includes the agent 
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or person who may appoint, as well as the 
formality with which it should be done.”

[6] For the reason that Section 1, Arti­
cle 2, Chapter 72, Acts of the Legislature, 
Regular Session, 1947, amending and re­
enacting Code, 18-2-1, in clear language, 
which is mandatory in its express terms, 
provides that the members of.the West Vir­
ginia Board of Education, other than the 
state superintendent of schools, " * * * 
shall be * * *, appointed by the gov­
ernor, by and with the advice and consent 
of the Senate," initially it is important to 
note that West Virginia Constitution, Arti­
cle VII, Section S, which inter alia, provides 
that "The Governor shall nominate, and by 
and with the advice and consent of the 
Senate, * * * appoint all officers whose 
offices are established by this Constitution, 
or shall be created by law, and whose ap­
pointment or election is not otherwise pro­
vided for, * * * ” (italics supplied), 
has no application in the decision of this 
case.

By virtue of the italicized words con­
tained in West Virginia Constitution, Arti­
cle VII, Section 8, excluding from the op­
eration of this section those officers "whose 
appointment or election is not otherwise 
provided forf' this Court is at liberty to 
apply in the decision of this case the un­
ambiguous and mandatory provisions of 
Section 1, Article 2, Chapter 72, Acts of the 
Legislature, Regular Session, 1947, amend­
ing and re-enacting Code, 18-2-1, which 
statute was enacted under the broad provi­
sions of West Virginia Constitution, Arti­
cle IV, Section 8, vesting in and reserving 
to the Legislature, in cases not provided 
for in the Constitution, the power to “pre­
scribe, by general laws, the terms of office, 
powers, duties and compensation of all pub­
lic officers and agents, and the manner in 
which they shall be elected, appointed and 
removed." Unlike West Virginia Consti­
tution, Article VII, Section 8, which em­
powers the governor to nominate, and by 
and with the advice and consent of the Sen­
ate appoint, certain officers designated 
therein, the statute under consideration and
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controlling in the decision of this case 
provides that the governor shall “ appoint" 
the nine members of the West Virginia 
Board of Education, other than the state 
superintendent of schools, by and with the 
advice and consent of the Senate.

[7 ] It should also be observed that the 
issuance of a commission to the respond­
ent, Raymond Brewster, as a member of the 
West Virginia Board of Education for the 
Fourth Congressional District for the term 
ending June 30, 1952, pursuant to the letter 
addressed to the Secretary of State by Clar­
ence W. Meadows, then Governor of this 
State, dated July 1, 1947, is of no moment 
in the decision of this case. Marbury v. 
Madison, Secretary of the United States, 
I Cranch 137, 2 L.Ed.' 60. At the time of 
respondent’s appointment to the board-of 
education, pursuant to Governor Meadows’ 
letter, the Legislature was not in session. 
When the Legislature convened at its next 
regular session on January 12, 1949, as pro­
vided by West Virginia Constitution, Arti­
cle VI, Section 18, the Senate took no ac­
tion with reference to Governor Meadows’ 
letter.

Governor Meadows1'term as Governor of 
this State having expired on January 18, 
1949, without the Senate having taken any 
action on the letter of July 1, 1947, Hon­
orable Okey L. Patteson, who succeeded 
Governor Meadows as Governor of the 
State, on March 9,' 1949, submitted to the 
State Senate a list of names, which includ­
ed the name of the respondent for member 
of the West Virginia Board of Education 
for the Fourth Congressional District for 
the term ending June 30, 1952, and re­
quested the favorable advice and consent 
of the Senate to appoint the named persons. 
The Senate, acting upon the list submitted 
by Governor Patteson, having confirmed the 
respondent for the office of member of the 
board of education for the term ending 
June 30, 1952, the respondent, no matter 
what his status was prior to the time that 
the State Senate acted on Governor Patte­
son’s list of appointments, was a de jure 
member of the West Virginia Board of Ed­

ucation for the term of office which expired 
or June 30, 1952.

This brings us directly to the question 
whether the expiration of the term of Ray­
mond Brewster as a de jure member of 
the West Virginia Board of Education on 
June 30, 1952, created a vacancy during the 
recess of the State Senate. If the expira­
tion of Brewster’s term as a de jure member 
of the board of education on June 30, 1952, 
created a vacancy, we would have the ques­
tion before us whether the provision of 
Section 1, Article 2, Chapter 72, Acts of 
the Legislature, 1947, amending and re­
enacting Code, 18-2-1, providing: “Any 
vacancy on the board shall be filled by the 
governor by appointment for the unexpircd 
term", is unconstitutional, in that it does-not 
require, as provided by West Virginia Con­
stitution, Article VII, Section' 9, that “In 
case of a vacancy, during the recess o f  the 
Senate, in any office which is not elective, 
the Governor shall, by appointment, fill such 
vacancy, until the next'meeting of the Sen­
ate; when he- shall make a nomination for 
such office, and the person so nominated, 
when confirmed by the Senate, * * * 
shall hold his office during the remainder 
of the term, and until his successor shall 
be appointed and qualified.”

At this point it is to be noted that West 
Virginia Constitution, Article VII, Section 
9, providing for the filling of a vacancy in 
a nonelective office during the recess of the 
Senate, and thereafter for nomination by 
the governor and confirmation by the Sen­
ate, does not contain the qualifying provi­
sion contained in West Virginia Constitu­
tion, Article VII, Section 8, that “ * * * 
and whose appointment or election is not 
otherwise provided for; * * *.”

[8] We, however, are of opinion that 
the expiration of respondent’s term of office 
on June 30, 1952, as a de jure member oi 
the West Virginia Board of Education, did 
not create a vacancy within the meaning of 
either West Virginia Constitution, Article 
VII, Section 9, or Section 1, Article 2, Chap­
ter 72, Acts of the Legislature, Regular Ses­
sion, 1947, amending and re-enacting Code,



S T A T E  v. B R E W S T E R
Cite os 84 S.E.2U 231

W .  Va. 0 4 3

IS—2--1. We are well aware, however, that 
the decisions of the Courts in other juris­
dictions on the question whether the ex­
piration of the term of a de jure officer 
constitutes a vacancy are variant. For the 
many divergent decisions in other jurisdic­
tions, see generally 43 Words and Phrases, 
dealing with the expiration of a term of 
public office, pages 616, 618 and 619, and 
the Cum. Pocketpart of Voiume 43. See 
in particular the case of People ex rel. 
Ryder v. Mizner, 7 Cal. 519, which is ex­
actly in point with the case at bar on the 
question whether the expiration of respond­
ent’s de jure term of office on June 
30, 1952, created a vacancy, in which case 
the Supreme Court of California, in consid­
ering a provision of the Constitution of 
California similar to the provision empow­
ering the Governor of this State to appoint 
members of the West 'Virginia Board of 
Education-, contained in Section 1, Article' 
2, Chapter 72, Acts of the Legislature, Reg­
ular Session, 1947, held that where the ap­
pointment of an office is vested by the Con­
stitution of California in the governor, with 
the advice and consent of the Senate, and 
at the expiration o f  the term of an incum­
bent during a recess of the Legislature the 
governor appoints a successor to the office, 
•• * « * there was no vacancy within 
the true intent and meaning of the Con­
stitution, * * and the-appointment 
vested in the appointee a right to hold the 
office for the full term thereof, subject to 
be defeated by the nonconcurrence of the 
Senate. See generally 67 C.J.S., Officers, 
§ 50, in which the rule is stated that: 
“The law abhors vacancies in public, of­
fices, and courts generally indulge in a 
strong presumption against a legislative 
intent to create, by statute, a condition 
which may result in an executive or ad­
ministrative office becoming, for any period 
of time, wholly vacant and unoccupied by 
one lawfully authorized to exercise its func­
tions.”

The question as to what constitutes a 
vacancy in a public office has been con­
sidered by this Court. In point 3, erro­
neously designated in the Official Reports

as point 2, of the svllabus of Kline v. 
McKelvey, 57 W.Va. 29, 49 S.E. S96, this 
Court held that incumbency of an office by 
holding over does not preclude the existence 
of a vacancy as the basis for the exercise 
of the appointive power under Section 5, 
Chapter 45, of the West Virginia Code, 
1899; in State v. Scott, 36 W.Va. 704, 15
S.E. 405, this Court held -that the word 
“ vacancy” , when used in a statute, does 
not necessarily presuppose a former in­
cumbent of office, hut that it describes also 
the condition of an office newly created, 
and never filled by any previous incumbent, 
as was so in the case of Bridges v. Shall- 
cross, supra; and in point 1 of the syllabus 
of State ex rel. Jones v. Ingram, Recorder 
of the Town of Cedar Grove, 135 WtVa. 
548, 63 S.E.2d 828, this Court held that 
there is no vacancy where there is an in­
cumbent legally authorized to discharge 
the duties of his office. The holdings in 
these cases by this Court are not ap­
plicable to the case at bar, because this 
case concerns the specific question whether 
the expiration of the term of a member of 
the West Virginia Board of Education, dur­
ing the recess of the Senate, constitutes- a 
"vacancy" within the meaning of Section 
1, Article 2, Chapter 72, Acts of the Legis­
lature, Regular Session, 1947, so as to bring 
into operation the provisions of West Vir­
ginia Constitution, Article VII, Section 9.

As heretofore stated, West Virginia Con­
stitution, Article IV, Section 8,. vested in 
the Legislature full and plenary power, in 
cases not provided for by the Constitution, 
to prescribe by general laws, the terms of 
office, powers, duties and compensation of 
all public officers and agents and “ the man­
ner in which they shall be elected, appointed 
and removed” ; and Constitution, Article 
VII, Section 8, provides that the governor 
shall “nominate”, and, by and with the ad­
vice and consent of the Senate, “'appoint” 
the officers, whose offices are established by 
the Constitution or shall be created hy law, 
and “whose appointment or election is not 
otherwise provided for; * * By 
the very provisions of the Constitution it­
self we are at liberty to apply the express
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provisions of Section 1, Article 2, Chapter 
72, Acts of the Legislature, 1947, amending 
and re-enacting Code, 1S-2-1.

Section 1 of the statute inferentially ex­
presses the legislative fiat that a vacancy 
dots not occur in the office of member of 
the board by virtue of the expiration of 
the terra of a de jure member. By the 
express language of Section 1 of the statute 
the Legislature expressed the intent tl t 
the word "vacancy”, as used in the statute, 
means the result of a fortuitous event oc­
curring during the unexpired term of an 
office. It follows that upon the expiration 
of Raymond Brewster’s terra as a de jure 
member of the West Virginia Board of Ed­
ucation on June 30, 1952, no vacancy occur­
red. It also follows that Governor Patteson 
was at liberty under the provisions of the 
statute itself to make an appointment for. 
the term beginning July- 1, 1952, and end­
ing on June 30,: 1961. This he did by his 
letter of June 26, 1952r addressed-to Hon­
orable D. Pitt O ’Brien, Secretary of State, 
with a copy thereof directed to-the Clerk, 
of the State Senate, stating that he “had 
reappointed’’ the respondent, Raymond 
Brewster, to the office of member of. the 
West Virginia Board'of Education foe the 
term beginning July 1, 1952, and ending 
June 30, 1961.

[9] That the Legislature intended by the 
enactment of Section 1, Article 2, Chapter 
72, Acts of the Legislature, Regular Ses­
sion, 1947, amending and re-enacting Code, 
18-2-1, to vest in the governor the power to 
appoint a member of the board of educa­
tion during the recess of the Senate, when­
ever the term of a de jure member expires, 
appears clearly from the provisions of the 
statute itself, read in connection with West 
Virginia Constitution, Article VI, Sections 
18, 19, and 22. Section 18 of the Constitu­
tion provides: “ * * * The first session 
of the Legislature, after the adoption of this 
Constitution, shall commence on the third 
Tuesday of November, 1872; and the reg­
ular biennial session of the Legislature shall 
commence on the second Wednesday of 
January, 1875, and every two years there­
after, on the same day.’’ Section 19 pro­

vides for the convening of extraordinary 
sessions of the Legislature. Section 22 pro­
vides: “All sessions of the Legislature, 
other than extraordinary sessions, shall 
continue for a period of sixty days from the 
date of beginning. But all regular sessions 
may be extended by the concurrence of 
two-thirds of the members elected to each 
house.” Section 22, which originally read: 
“No session of the Legislature, after the 
first, shall continue longer than forty-five 
Jays, without the concurrence of two-thirds 
of the members elected to each House", was 
amended to its present form under Senate 
Joint Resolution No. 3, page 498, Acts of 
the Legislature, 1919, by an amendment 
adopted on February 12, 1919, and ratified 
at the general election held in November,
1920.

[10] The Legislature, in the enactment 
of Section 1, Article 2, Chapter 72, Acts of 
the Legislature, Regular Session, 1947, 
amending and re-enacting;Code, 18-2-1, as. 
in the case of all legislative enactments, was 
presumed to know the -provisions of the 
West Virginia Constitution. In point 5 of 
the syllabus of Webb v.. Ritter, 60 W.Va. 
193, 54 S.E. 481, this Court held: "In con­
struing statutes, courts must presume 
knowledge on the part of the Legislature of 
the provisions of the organic law of the 
state, relating to. the subject-matter thereof, 
as well as of the principles of the common 
law, and will, not impute to that body any 
intention to obstruct or impede the opera­
tion of constitutional provisions, or to in­
novate upon the settled policy of the law.”

Surely the Legislature did not intend by 
the enactment of the statute creating the 
West Virginia Board of Education to cre­
ate an hiatus in the membership of that 
board.

It is important to note that Section 1 of 
the statute provides that the nine members 
of the West Virginia Board of Education, 
other than the state superintendent of 
schools, an ex officio member who shall not 
be entitled to vote, shall be "appointed by 
the governor, by and with the advice and 
consent of the Senate, for overlapping terms 
* * *, except that the original appoint­
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ments shall be for terms of one, two, three, 
four, five, six, seven, eight and nine years, 
respectively” ; that "The governor shall ap­
point all members of the state board as 
soon after the effective date hereof as is 
practicable for respective terms of office 
beginning on the first day of July, one 
thousand nine hundred forty-seven” ; and 
that “The terms of office of present mem­
bers of the state board shall expire on the 
thirtieth day of June, one thousand nine 
hundred forty-seven.”

As the Legislature is presumed to know 
the provisions of West Virginia Constitu­
tion, Article VI, Sections 18, 19 and 22, 
which govern the sessions of the Legisla­
ture. the express wording of the .tatute 
shows that the Legislature intended that the 
Governor of the State would be required, 
under Section 1 of the statute, in many in­
stances to make interim appointments, when 
the terms of the members of the board of 
education expire, that is, except on the rare 
occasions when there is an extraordinary 
session of the Legislature, or when the reg­
ular session, under Article VI, Section 22 
of the Constitution, has been extended by 
the concurrence of two-thirds of the mem­
bers elected to each House.

Unlike the Constitution of the United 
States, Article II, Section 2, which pro­
vides that the President of the United 
States “ shall nominate, and by and with the 
Advice and Consent of the Senate, shall ap­
point Ambassadors, other public Ministers 
and Consuls, Judges of the supreme Court, 
and all other Officers of the United States, 
whose Appointments are not herein other­
wise provided for, and which shall be es­
tablished by Law: * * which the
Supreme Court of the United States had 
under consideration in the famous case, 
decided early by that Court, of Marbury 
v. Madison, supra; and unlike West Vir­
ginia Constitution, Article VII, Section 8, 
which provides for the nomination by the 
governor of certain officers, and West Vir­
ginia Constitution, Article VII, Section 9, 
which provides for the filling of a vacancy 
in a non-elective office during the recess 
of the Senate, the statute pertinent to the 
decision of this case, Section 1, Article 2,

Chapter 72, Acts of the Legislature, Regu­
lar Session, 1947, vests in the Governor the 
power, at the expiration of the term of a 
de jure member of the West Virginia Board 
of Education to “ appoint", as distinguished 
from "nominate” , a qualified person as a 
member of the West Virginia Board of Ed­
ucation.

[11] Therefore, when, as the respond­
ent Raymond Brewster's term as a de jure 
member of the board, which was to expire 
on June 30, 1952, was nearing its close, 
Governor Patteson by his letter of June 26, 
1952, addressed to the Secretary of State, 
a copy of which was delivered to the Clerk- 
of the Senate, “ reappointed" the respondent 
to the board for the ensuing term, begin­
ning July 1, 1952, and ending June 30‘, 
1961, he thereby exhausted all his powers 
under the statute, and created Brewster a 
de jure member of the West Virginia Board 
of Education for the ensuing term, with 
all the powers and emoluments of a mem­
ber of the board of education, which were 
and would be invested in him until- the 
State Senate acted thereon, as provided by 
Section 1, Article 2, Chapter 72, Acts of 
the Legislature, Regular Session, 1947. 
That Governor Patteson addressed his let­
ter of June 26, 1952, to the Secretary of 
State, which directed that a commission be 
issued to the respondent, Raymond Brew­
ster, accordingly, and sent a copy of that 
letter to the Clerk of the Senate, is, in our 
opinion, of no moment in the decision of 
this case. The letter to the Secretary of 
State only evidences the fact that Governor 
Patteson did, in fact, appoint the respond­
ent, Raymond Brewster, to the West Vir­
ginia Board of Education for the ensuing 
term, subject to confirmation of the ap­
pointment by the Senate, pursuar" to Sec­
tion 1. If, however, the Senate had not act­
ed favorably on Governor Patteson’s ap­
pointment of respondent to the board of ed­
ucation, the governor would have been at 
liberty to appoint another person. See 
State ex rel. Downey v. Sims, 125 W.Va. 
627, 26 S.E.2d 161, in which this Court held 
unconstitutional Chapter 52, Acts of the 
Legislature, 1943, which provides that "No 
person whose nomination for office has been



246 W'.Vsl 84 S O U T H  E A S T E R N  R E P O R T E R ,  2d S E R I E S

rejected by the senate shall be again nom­
inated tor the same office during the ses­
sion in which his nomination was so re­
jected, unless at the request of the senate, 
nor shall he be appointed to the same office 
during the recess of the senate, nor shall 
he be appointed, during the recess of the 
senate in which his nomination was reject­
ed, to any other office the nomination for 
which must be submitted to the senate for 
confirmation."

Section 1, Article 2, Chapter 72, Acts of 
the Legislature, Regular Session, 1947, in 
clear language vests in the governor the 
power to make the appointment for the term 
succeeding .the .term held, by the respondent, 
which would expire on June .30, 1952, and 
the Legislature by th.e.use of the words in. 
Section l\"by arid withf the advice and con­
sent of the Senate” intended that an ap-. 
pointment made during, a legislative .in­
terim should be subject to confirmationt by 
the Senate when convened. Both of these 
events occurred in.the,case of respondent, 
and he, therefore, became by- the action 
of Governor Patteson in the first instance 
during the legislative interim, and by the 
confirmation of the Senate, a de jure mem­
ber of the board of education for the term 
expiring on June 30, 1961. The require-. 
ments of Section 1 of the statute having, 
been complied with in both particulars,, it 
matters not how the Senate became in­
formed of Governor Patteson’s action in ap­
pointing the respondent.

[12] Governor Patteson having effec­
tively appointed respondent a member of 
che board of education for the term in ques­
tion, subject to confirmation by the Senate, 
the fact that Governor Patteson’s term of 
office expired on January 18, 1953, and his 
successor as governor, Honorable William 
C. Marland, in submitting to the State Sen­
ate the names of his appointees by his 
message of March 12, 1953, substituted the 
name of Homer Gebhardt for that of the 
respondent, did not void the appointment of 
respondent by Governor Patteson during 
the legislative interim. Governor Patteson 
having created by his appointment the re­
spondent a de jure member of the West Vir­

ginia Board of Education for the term be­
ginning July 1, 1952, and ending June 30, 
1961, subject to confirmation by the Senate, 
neither he nor his successor, Governor Mar­
land, could, without rejection of respond­
ent's appointment by the Senate, remove 
respondent from the de jure office which he 
held, without compliance with Section 1 
of the statute, which provides that: "No 
member of the state board may be removed 
from office by the governor except for of­
ficial misconduct, incompetence, neglect of 
duty, or gross immorality and then only in 
the manner prescribed by law for the re­
moval by the governor of state elective of­
ficers. "

Imbedded in our organic law is the postu­
late that the executive power is a continu­
ing power, not broken by succession, and 
serves to preserve the stability and. integrity 
of constitutional government.. Barrett v.. 
Duff, 114-Kan. 220, 217 P. 918.

In Barrett v. Duff' supra; involving orig-' 
inal proceedings in quo warranto to deter­
mine the titles to- the offices of state in­
spector of oils, judge of th e  court of in­
dustrial relations, and member of the pub­
lic utilities commission, the Supreme Court 
of Kansas, inter' alia, had under con­
sideration Section 1, Chapter 29 of the 
Laws of 1920 of Kansas, which-created a 
tribunal, to be known as the court of indus­
trial relations, which was to be composed 
of three judges,- who were to be appoint­
ed by the governor, by and with the advice 
and consent of the Senate. The Court held 
that the appointment of the defendant Duff, 
who was duly qualified and entered upon 
his official duties as a judge of the court of 
industrial relations, could not be revoked 
or annulled by a governor succeeding the 
governor who made the appointment, not­
withstanding the latter governor had sub­
stituted another for the appointee Duff to 
the Kansas Senate before the Senate had 
acted on Duff’s appointment; and that the 
confirmation by the Senate of Duff’s ap­
pointment served to vest him with the of­
fice in question for the term for which he 
had been appointtd. So this case is in 
point with the instant case. The holding 
of the Supreme Court of Kansas in the
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Duff case is aptly stated in points 1, 3, 4, 
and 6 of the syilabus prepared by the Court, 
which read:

“ 1. The executive power of the 
Governor is a continuing power, nev­
er ending, and not broken by succes­
sion.
* * * * *

“3. Where the power of the Gov­
ernor has been exercised by the ap­
pointment to an office, and the appoin- . 
tee has qualified and been vested with 
the powers and prerogatives of the 
office, neither the Governor nor his 
successor has any further control over 
the appointment unless and until the 
appointee has been rejected by the 
Senate.

“4. Where the term of. an office, 
is fixed by statute, the power of remov­
al does not exist in the executive ex­
cept so far as provided by statute.
* * * * *  1 *•

"6. When the appointee to an of­
fice, the tenure of which is declared 
by law, is commissioned by the Gov­
ernor and vested with the power and 
prerogatives of the office, neither that 
Governor nor his successor can re­
voke the appointment."
Consonant with the holding of the- Su­

preme Court of Kansas, the Courr of Ap­
peals of Kentucky held in the case of Mc­
Chesney v. Sampson, Governor, 232 Ky.- 
395, 23 S.W.2d 534, 586, that one appointed 
by the governor as a member of the state 
text book commission for a definite term of 
years, who has accepted the appointment,- 
qualified and entered into the exercise of 
the functions of the office, cannot summari­
ly  and without cause be removed from of- 
rice, where the statute, Section 3750 of the 
Kentucky otatutes provides: “ ‘No person 
appointed to an office by the governor, by 
and with the advice and consent of the sen­
ate, shall be removed therefrom by the gov­
ernor, during the term for which he was 
appointed, uniess for failure to discharge, 
or neglect in the performance of the du­
ties of his office * * * ’ notwith­

standing the consent of the Senate of Ken­
tucky to the appointment required by stat­
ute had not been obtained. In that case 
the Court held that under the provision of 
the Constitution of Kentucky, Kentucky 
Constitution Section 91, requiring the Sec­
retary of State of Kentucky to keep a reg­
ister of the official acts of the governor, an 
appointment of an officer by the governor 
is not required to be communicated to the 
Senate; but the Senate must take notice 
of the contents of the register, and at its 
next session under the mandatory provi­
sion of Ky.St. Section 3750, act on ap­
pointments.

In the case of People ex rel. Ryder-v. 
Mizner, supra, in which the. Supreme Court 
of California held inter alia that a. gov­
ernor, who has made an interim 'appointr 
ment at the expiration of an incumbent’s 
term of office during a recess of the Legisr 
lature, has exhausted the full power of ap­
pointment-, vested in him by the Constitu­
tion of California, subject: to the action of 
the Senate thereon ■ i '»> ■;

The rationale of the- rule governing- the 
removability of officers appointed by the 
executive applied in the cases of Barrett-vt 
Duff, supra; McChesney v. Sampson, Gov­
ernor, supra, and People ex rel. Ryder v. 
Mizner, supra, is stated by Chief Justice 
Marshall in the case of Marbury vt Madi­
son, supra, as follows:- “Where an officer is 
removable at the will of the executive, the 
circumstance which completes his appoint­
ment is of no concern; because the act is 
at any time revocable; and the commis­
sion may be arrested, if still in the office. 
But when the officer is not removable at the 
will of the executive, the appointment is not 
revocable, and cannot be annulled. It has 
conferred legal rights which cannot be- re­
sumed. The discretion of the executive is 
to be exercised until the appointment has 
been made. But having once made the ap­
pointment, his power over the office is ter­
minated in all cases, where by law, the of­
ficer is not removable by him. The right to 
the office is then in the person appointed, 
and he has the absolute, unconditional pow­
er of accepting or rejecting it." But as the 
Supreme Court of the United States in the
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Marbury case had under consideration 
United .̂at-i-g-.rrtncn'tnfinn, .Article H,-Sec- 
tion 2, which provides that: “ * * * he 
[the President] shall nominate, and by and 
with the Advice and Consent of the Senate, 
shall appoint [certain enumerated officers] 
and all other Officers of the United States, 
whose Appointments are not herein other­
wise provided for, and which shall be es­
tablished by Law : * * •* ” , the quoted
statement of the Court, though highly per­
suasive in the decision of the case at bar, 
does not bear on the precise question in the 
case at bar, and was not necessary to the 
decision in the Marbury case.

That the State Senate at the regular ses­
sion of the Legislature, which was organ­
ized and convened on January 14,1 1953,’ 
acted on Governor'Patteson’s appointment 
of the respondent for the term- as member 
of the West'Virginia Board of Education 
ending on June 30, 1961, appears clearly 
from the Executive Journal of'the Senate 
of March 14; 1953. It would be redundant 
and is unnecessary for this Court to recite 
in detail the happenings at that- executive 
session of the State Senate. It suffices to 
say that the Executive Journal of the State 
Senate for that day discloses that the mes­
sage of Governor Marland, dated March 12, 
1953, listing the names and addresses of 
ninety-six “nominees", together with the 
office to which each had been "nominated” , 
including “For Member of the West Vir­
ginia Board of Education—Homer Geb­
hardt, Huntington, Cabell County, (R ) 4th 
Congressional District"; that the members 
of the Senate present voted unanimously in 
the affirmative on the question whether the 
appointments made by Governor Marland, 
with the exception of the “nominations” for 
West Virginia Board of Education and 
West Virginia University Board of Gov­
ernors for the positions and terms contained 
in Governor Marland’s message, be con­
firmed; and that Governor Patteson’s let­
ter, dated June 26, 1952, addressed to the 
Secretary of State, purporting to "reap­
point" the respondent, Raymond Brewster, 
as a member of the West Virginia Board 
of Education for the term beginning July 
1, 1952, and ending June 30, 1961, and re­

questing that a commission be issued to the 
respondent accordingly, was likewise read 
to the Senate. The Senate thereupon 
adopted a motion that the letter be treated 
and considered by the Senate as a “nomina­
tion” by the Senate of the respondent as a 
member of the West Virginia Board of 
Education for the term in question; that 
upon motion the Senate confirmed the nom­
ination of the respondent as member of the 
board for that tefm; and that the Senate, 
upon motion duly adopted, refused to act on 
the- nomination of Homer Gebhardt for 
member of the West Virginia Board of 
Education, submitted by Governor Mar­
land, as well as the nomination of Carl J. 
Carter, M. D., of Fairmont, for member of 
the West' Virginia University Board of 
Governors, "for the reason that no vacancy 
in the offices for which these gentlemen 
were appointed now exists.”

. . £
[13] As respondent, Raymond Brew­

ster, by-virtue of his initial-appointment to 
the. board pf education for the tepn ending 
June 30, 1961, together with the commis­
sion .issued to him for that office, became a 
de jure and legally constituted member of 
the board for the term in question, it fol­
lows that Governor Marland’s attempt to 
appoint Homer Gebhardt as a member of 
the West Virginia Board of Education in 
lieu of the appointment made by Governor 
Patteson wns ineffective, and did not serve 
to remove- the respondent from the de jure 
office to which he had been legally appoint­
ed by Governor Patteson, by and with the 
advice and consent of the Senate, for the 
full term ending June 30, 1961, because in 
no uncertain terms Section 1, Article 2, 
Chapter 72, Acts of the Legislature, Reg­
ular Session, 1947, amending and re-enact­
ing Code, 18-2-1, provides that “No mem­
ber of the state board may be removed 
from office by the governor except for of­
ficial misconduct, incompetence, neglect of 
duty, or gross immorality and then only in 
the manner prescribed by law for the re­
moval by the governor of state elective of­
ficers.”

The manner prescribed by law for the re­
moval by the governor of such elective of-
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fleers is fully embraced in Code, 6-6-5, 
which provides for the removal by the gov­
ernor of any state officer holding an elec­
tive office; and Code, 6-6-6, provides in de­
tail the procedure for such removal and for 
an appeal to this Court, or to a Judge there­
of in vacation, by any person feeling ag­
grieved by his removal from office by the 
governor. Code, 6-6-6, provides that an 
elective officer sought to be removed from 
office shall be removed by the governor 
only after a hearing bearing on the charges 
for removal, if such is required by the oir. 
fleer against whom charges may have been 
brought or by the governor at his own in­
stance.

The requirement of Code, 6-6-6, that the 
charges against an elective state officer, in 
order to ground removal, “ shall be reduced 
to writing” is mandatory, and should be suf­
ficiently explicit to furnish the- defendant 
with notice of the nature of the charges so 
as to enable him to contest the wrongful 
act or acts with which he is charged. 15 
M.T., Public Officers, Section 37; Moore v. 
Strickling, 46 W.Va. 515, 33 S.E. 274, 50 
L.R.A. 279. To the effect that the provi­
sions of Section 7, Chapter 7, West Vir­
ginia Code, 1913, now enlarged in Code, 
6-6—8, so as to embrace the procedure for 
the removal of county, district and munici­
pal officers, that the charges against public 
officers sought to be removed “shall be re­
duced to writing and entered of record by 
the court," [Code, 6-6-7] must be literally 
complied with as a prerequisite to valid 
process against the officer sought to be re - : 
moved, see Dawson v. Phillips, 78 W.Va.1-
14. SS S.E. 456. For an exhaustive anno­
tation bearing on the questions of legisla­
tive power and executive power to remoye a 
public officer without notice and hearing, 
see State cx rel. Nagle v. Sullivan, 98 Monti1 
42s. 40 P,2d 995, 99 A.L.R. 321, annotation, 
pages J36-105, inclusive.

The provision of Section 1, Article 2, 
Chapter 72. Acts of the Legislature, Regu­
lar Session. 1947, providing for, specifying 
and limiting the grounds for the removal of 
a member of the West Virginia Board of 
Education, and the manner for such re­

st S .E . 2 d — 16'.A

moval by the governor is grounded upon 
a salutary public policy, and evidences a 
legislative intent that the West Virginia 
Board of Education, inasmuch as it. is an 
integral part of the free school system of 
this State, should be composed of members, 
who, as far as possible, are free from 
political pressure.

[14] The clause providing for the re­
moval of members of the West Virginia 
Board of Education by the governor, con­
tained in the statute, is an *-nactment deal­
ing generally with the removal of the mem­
bers of the West Virginia Board of Educa­
tion, and is not a special act, interdicted by 
the provisions of West Virginia Consti­
tution, Article VI, Section 39. Moreover, 
as the grounds specified in the statute are 
fairly contained in the several classes of 
grounds for removal of officers appointed 
by the governor, contained in West' Vir­
ginia Constitution, Article V II , Section 10, 
the clause is, for that further reason,, not 
unconstitutional. Dawson v. Phillips! su­
pra. For a full discussion of the power of 
the Legislature, to provide for the removal 
of officers appointed by the governor, sec 
the opinion of this Court in State ex rel. 
Thompson v. Morton, and State ex rel. 
Donohoe v. Hutchinson, supra, in which 
the Court held constitutional, Code, 6-6-4, 
which provides: “Any person who has 
been, or may hereafter be appointed by the 
governor to any office or position of trust 
under the laws ok this State, whether his 
tenure of office is fixed by law or not, 
may be removed by the governor at his 
will and pleasure. In removing such of­
ficer, appointee, or employee, it shall not be 
necessary for the governor to assign any 
cause for such removal."

For the foregoing reasons we are of 
opinion that the Circuit Court of Kanawha 
County did not err in denying the prayer 
of the petition that a writ issue ousting and 
expelling the respondent, Raymond Brew­
ster, from the office which he now holds as 
a de jure officer for the term beginning 
July 1, 1952, and ending June 30, 1961. 
Therefore, the order of the circuit court 
entered on March 1, 1954, adjudicating that
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II. GoHCVttl- ru le : o^plirtitinn o f  ruin
ijrm'iuithf.

a. In tjencrnl.
At first sight, it would seem entirely 

reasonable and in accord with public 
policy to allow the appointive power 
the privilege of reconsideration. 
From the point of view of the one 
appointed to the otfice. however, to 
permit such reconsideration, after the 
power of appointment has been com­
pletely and finally exercised in the 
manner prescribed by law and the 
title to the otfice has become fixed, is 
to take from him a vested right. Also, 
from the point of view of stability and 
certainty in the administration of 
public affairs, it is desirable that 
there should be some point of time at 
which an appointment to office be­
comes finally and irrevocably fixed. 
As said in the famous case of Mar- 
bury v. Madison (1803) 1 Cranch 
(U . S.) 137. 2 L. ed. 60: “ Some point 
of time must be taken when the power 
of the executive over an officer, not 
removable at his will, must cease. 
That point of time- must be when the 
constitutional power of appointment 
has been exercised.”

Although there are circumstances 
under which an appointment to office 
may be reconsidered and revoked, it 
may be stated as a general rule that 
an appointment once made is irrev­
ocable and not subject to reconsid­
eration. This view represents the 
great weight of authority.

United States.— Marbury v. Madison 
(1803) 1 Cranch, 137, 2 L. ed. 60; 
United States v. Smith (1932) 2S6 
U. S. 6. 76 L. ed. 954, 52 S. Ct. 475 
(confirmation of appointment).

Alabama.— Draper v. State (1911) 
175 Ala. 547. 57 So. 772. Ann. Cas. 
1914D. 301. See State ex rei. Smith 
v. Justice (1917) 200 Ala. 483, 76 So. 
425.

California.— See People ex rel. 
Ryder v. Mizner (18571 7 Cal. 519; 
People ex rel. Wetherbee v. Cazneau 
(1862) 20 Cal. 504.

Colorado.— See People ex rel. W il­
liams v. Reid (1SS7) 11 Colo. 138. 17 
Pac. 302.

Connecticut.— State ex rel. Coogan 
v. Barbour '1SS5) 53 Conn. 76, 22

Atl. 6S6. 55 Am. Rep. 65; State ex rel. 
Scofield v. Starr (1906) 78 Conn. 636. 
63 Atl. 512.

Illinois. —  People ex rel. Laist v. 
Lower (1911) 251 111. 527, 96 N\ E. 
346. 36 L.R.A. (X .S .) 1203 (rule recog­
nized).

Indiana.— Weir v. State (1884) 96 
Ind. 311. See State ex rel. Sauter v. 
Richey (1930) 202 Ind. 116, 172 N. E. 
119.

Kansas.— Barrett v. Duff (1923) 114 
Kan. 220. 217 Pac. 918.

Kentucky.— Hoke v. Field (1373) 10 
Bush, 144, 19 Am. Rep. 53. See Bell 
v. Sampson (1930) 232 Ky. 376, 23 S. 
W. (2d) 575; McChesney v. Sampson 
(1930) 232 Ky. 395. 23 S. W. (2d) 
584; Board of Education v. McChesney 
(1930) 235 Ky. 692, 32 S. W. (2d) 26.

Maine.— State v. Phillips (1887) 79 
Me. 506, 11 Atl. 274 (former appeal 
in (1887; Me.) 10 Atl. 447).

Massachusetts. —  See Putnam v. 
Langley (1832) 133 Mass. 204 ;
Keough v. Holyoke (1892) 156 Mass. 
403, 31 N. E. 387; Atty. Gen. v. Dole 
(1897) 168 Mass. 562, 47 N. E. 436.

Michigan.— See People ex rel. An­
drews v. Lord (1S61) 9 Mich. 227; 
Speed v. Detroit (1S93) 97 Mich. 198, 
56 N. W. 570 (for further proceedings, 
see Speed v. Detroit (1894) 98 Mich. 
360, 57 N. W. 406, 22 L.R.A. 842, 39 
Am. St. Rep. 555 ) ; Atty. Gen. v. Cor­
liss (1894) 98 Mich. 372, 57 N. W. 410; 
T h o r n e  v , S q u i e r  (reported herewith) 
ante. 126 (rule recognized but held 
inapplicable) ; dissenting opinion in 
North v. Wagner (1933) —  Mich. — , 
249 N. W. 494.

Minnesota.— State ex rel. Childs v. 
Wacihams (1S96) 64 Minn. 313, 67 N. 
W. 64 (confirmation of appointment).

New Jersey.— Atty. Gen. v. Love 
(1377) 39 N. J. L. 476. 23 Am. Rep. 
234 (affirming (1S76) 39 N. J. L. 1 4 ) ;  
State ex rei. Whitney v. Van Buskirk 
(1S73) 40 N. J. L. 463 (confirmation 
of appointment).

New York.— Achley's Case (1856) 4 
Abb. Pr. 35 (d ic tum ;; People ex reL 
[Mosher v. Stowell (1879) 9 Abb. N. C. 
456; Re Fitzgerald (1903) 82 N. Y. 
Supp. 811 (affirmed in (1903) 88 App. 
Div. 434. 34 N. Y. Supp. 1125) (con­
firmation of appointment) ; Casler v.
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Ta.nzer r 1923) 13-1 Misc. 43. 234 N. Y. 
Supp. 571.

Ohio.— See State ex rel. Goodin v, 
Este (1835) 7 Ohio. pt. 1, p. 134; 
State ex rel. Calderwood v. Miller
(1900) 62 Ohio St. 436. 57 N. E. 227, 
73 Am. St. Rep. 732.

Pennsylvania. —  See Ewing v. 
Thompson (1862) 43 Pa. 372.

Rhode Island. —  See Richardson’s 
Appeal (135S) 5 R. I. 606.

Tennessee.— State ex rel. Pierce v. 
Hardin (1931) 163 Tenn. 471. 43 S. W. 
(2d ) 924; State ex rel. O’Dell v. 
Thomas (unreported case set out in 
State v. Hardin, supra).

Texas.— See Collins v. Tracy (1871) 
36 Tex. 546.

Vermont. —  See Mason v. School 
Dist. (1S48) 20 Vt. 487; Chandler v. 
Bradish (1851) 23 Vt. 416.

Virginia.— See Kirkham v. Russell 
(1882) 76 Va. 956.

West Virginia.— Taylor v. Board of 
Education (1931) 111 W. Va. 52, 160 
S. E .  299.

Wisconsin.— State ex rel. Burdick v. 
Tyrrell (1914) 158 Wis. 425, 149 N. W. 
2S0, Ann. Cas. 1916E, 270.

Canada — Tuck v. Victoria (1892) 
2 B. C. 179.

And it has been said that the gen­
eral rule that an appointment cannot 
bo revoked by the appointing power 
applies to appointments made by a 
single executive, an executive board, 
a court, or a legislative body or board. 
State ex rel. Scofield v. Starr (1906) 
78 Conn. 636, 63 Atl. 512, infra, subd. 
IV. c, 2.

And it would seem that the form 
adopted by the appointing power as 
the method of expressing its will is 
immaterial on the question of the ir­
revocability of the appointment. 
Thus, in discussing an appointment 
by resolution of two boards acting 
concurrently, the court in Achley's 
Case (1856) 4 Abb. Pr. (N . Y.) 35, 
said: "What the law requires is, that 
a majority of each should concur in 
an appointment; and when such con­
currence is ascertained, the appoint­
ment becomes absolute, irrevocable, 
and complete for the term of the ap­
pointee. The boards, having adopted 
the form of a resolution for the pur­

pose of more easily or conveniently 
communicating with each other, can­
not in any way alter or allect the 
legality of their proceedings, and ren­
der inchoate or ineiTectual what would 
otherwise be complete and final."

Also, the fact that the body making 
the appointment has the power to 
amend or alter its records does not 
give it the power to revoke an appoint­
ment; since it is the act of appoint­
ment, and not the mere recital in the 
record, which invests the appointee 
with his official character. Weir v. 
State (18S4) 96 Ind. 311.

And where the appointment is made 
following the expiration of tho term 
of one of the members of the appoint­
ing body and while such member is 
holding over in the office, it has been 
held that the appointment is neverthe­
less valid, and not subject to rescis­
sion at the next meeting after the 
qualification of the new member, 
where, under the laws of the state, 
the old incumbent is entitled to ex­
ercise the duties of his office until his 
successor has been appointed. Peo­
ple ex rel. Williams v. Reid (1887) 
11 Colo. 138, 17 Pac. 302.

The rule has also been applied to 
recommendations to office. Thus, in 
People ex rel. Laist v. Lower (1911) 
251 111. 527, 96 N. E. 346, 36 L .R .A . 
(N .S.) 1203, where, upon a request 
for a list of persons eligible to fill 
a vacancy, a civil service commission, 
which had no power to appoint to any 
office, but whose only function was 
to hold examinations and to certify to 
the eligibility of applicants seeking 
appointments, certified the name of 
a certain person as eligible to fill ".he 
vacancy, such person having received 
the highest rating on an examination 
held by the commission, but it later 
appeared that the person so certified 
had not complied with the law of the 
state requiring members of that pro­
fession to procure a license, it was 
held that it was within the power of 
the commission to revoke the certifi­
cate.
b. C h an ge  in p erso n n e l  of a p p o in t iv e  

ptneer.
It is not intended in this division 

of the annotation to take up a discu.s-



A N N O . — . A P P O I N T M E N T  T O  O F F I C E — R E C O N S I D E R A T I O N .  137

sion of the general question of wheth­
er appointments made by an appoin­
tive power are binding on its succes­
sor. (For a general treatment of the 
right of a municipal council to bind 
its successor, see 19 R. C. L. S93.) 
Rather, it is only intended to call 
attention to those cases within the 
scope of the annotation in which a 
successor in office claimed the right to 
reconsider appointments made by his 
predecessor.

In most of the cases in which the 
right of reconsideration was asserted 
in favor of a successor in office, the 
fact that the appointment had been 
made by a prior incumbent is not men­
tioned by the court. Probably the 
best explanation of the lack of atten­
tion given to this point is to be found 
in the fact that offices in which the 
executive power of appointment is 
vested are generally regarded as con­
tinuous offices, the power of the suc­
cessor with respect to matters arising 
in the previous' administration being 
considered as exactly the same as that 
of his predecessor.

Thus, in passing upon the power of 
a successor in the governor's office to 
revoke appointments made by his 
predecessor before tho confirmation 
of such appointments by the senate, 
the Kansas court has sa id : “ The
supreme executive power of the state 
is vested in the governor. . . . This 
executive power is continuous— never 
ending. It knows neither names nor 
persons. It began with the first gov­
ernor. has continued ever since, and 
will continue unbroken so long as the 
Constitution exists. It follows that, 
in respect to the offices in question. 
Governor Davis had the same power 
and no greater power of removal than 
that which would have been possessed 
by Governor Aiien had he remained 
in office." Barrett v. Duff (1923) 114 
Kan. 220, 217 Pac. 913. discussed at 
length infra, suod. III. b.

For a good illustration of a case 
involving the right of a legislative or 
administrative body to bind its suc­
cessor by an appointment to office, 
attention is called to Kirkham v. Rus­
sell (1882) 76 Va. 956. In that case an 
outgoing common council, which had

appointed certain city officers at the 
beginning of its term in accordance 
with an ordinance providing that such 
appointments should be made at the 
first regular meeting following the in­
stallation of the council, attempted to 
repeal the ordinance, substituting 
therefor an ordinance providing that 
such officers should be appointed on a 
prescribed date just a few days be­
fore the expiration of the term of 
office of the council, and, acting under 
this new ordinance, proceeded to ap­
point a new set of officers, in deroga­
tion of the rights of the incoming 
council. In denying the right of the 
outgoing council to bind its successor 
in this manner, and in upholding the 
claims of those who had been ap­
pointed to the offices by the incoming 
council, which had disregarded the 
appointments made by its predecessor 
and had made its own appointments 
in accordance with the old ordinance, 
the court took the view that, first, the 
ordinance adopted by the outgoing 
council and the act of the council in 
making appointments thereunder 
were an unreasonable exercise of the 
power of the council, and, therefore, 
null and void: and that, secondly, the 
council having once appointed a set of 
officers at the beginning of its term in 
accordance with the old ordinance, its 
power with respect to appointments 
was exhausted and could not again be 
exercised by it.

For cases discussed in other divi­
sions of the annotation in which it 
appears that the right of reconsidera­
tion was asserted by a successor in 
office, but in which this fact was not 
mentioned in the decision of the court, 
see the following cases: Marbury v. 
Madison (1803) 1 Cranch (U . S.) 137, 
2 L. ed. 60, infra, subd. V. c ; People 
ex rel. Wetherbee v. Cazneau (1862) 
20 Cal. 504, infra, subd. III. b; Har­
rington v. Pardee (1905) 1 Cal. App. 
27S, 82 Pac. 83. infra, subds. III. b, 
and V. c : People ex rel. Williams v. 
Reid • 1S87) 11 Colo. 138. 17 Pac. 302, 
supra, subd. II. a; Barrett v. Duff
(1923) 114 Kan. 220. 217 Pac. 91S. in­
fra. subd. III. b; North v. Wagner 
. 1933) —  Mich. — . 249 N. W. 494, 
infra, subd. IV. d; T h o r n e  v. S q u i e r
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(Mich.) (reported herewith) ante, 
126, infra, subd. IV. d; Atty. Gen. v. 
Love (1877) 39 N. J. L. 476, 23 Am. 
Rep. 234 (affirming (1S7G) 39 N. J. 
L. 14) infra, subd. V. d. Ant. see 
Witherspoon v. State (1923) 138 Miss. 
310, 103 So. 134, infra, subd. VI. b.

o. P o w er  to add  n ew  m e m b e rs .
Assuming that an appointment once 

made is irrevocable, and that an ap­
pointive power, although dissatisfied 
with the board or committee appointed 
by it, and feeling that the best in­
terests of the municipality or district 
require the removal of such board or 
committee, nevertheless cannot re­
scind its former action and revoke the 
appointment, the question arises as 
to whether the appointive body can­
not accomplish the same result indi­
rectly by adding a sufficient number 
of new members to the board or com­
mittee. so that the persons originally 
appointed will constitute only a mi­
nority of the whole board or com­
mittee.

In Vermont it has been held that 
this cannot be done. Mason v. School 
Dist. (1848) 20 Vt. 487; Chandler v. 
Bradish (1851) 23 Vt. 416, holding 
that, where a school district decides 
at a regular annual meeting that its 
prudential committee for that year 
shall consist of one member, and ap­
points one of its members to that 
office, but at a subsequent meeting de­
cides that the prudential committee 
shall consist of three members, and 
proceeds to add two members to the 
appointment already made, the mem­
ber first appointed is entitled to the 
sole occupancy of the office, and the 
second appointments are of no effect. 
As said in Mason v. School Dist. (Vt.) 
supra: “The district, at their annual 
meeting, having elected to appoint but 
one for committee for the ensuing 
year, their power over the subject be­
came thereby exhausted, and they 
could not resume it until a vacancy 
should occur."

Likewise, in Rhode Island; where, 
at an annual meeting of the school 
district, it was decided that one trus­
tee should be appointed for the ensu­
ing year, and a person was appointed

to fill that office, but the district at 
an adjourned meeting rescinded the 
vote passed at the previous meeting 
and appointed two other persons as 
cotrustees, it was held that, having 
once decided to have only one trustee 
for the year, the district thereafter 
could not add to that number. Rich­
ardson's Appeal (1353) 5 R. I. 606.

But a contrary result has been 
reached in Massachusetts. Kingsbury 
v. Centre School Dist. (1846) 12 Met. 
(Mass.) 99, holding that it was com­
petent for a school district, at an ad­
journed meeting, to add to the number 
of a prudential committee chosen by 
it at its annual meeting; Atty. Gen. 
v. Dole (1897) 163 Mass. 562. 47 N. 
E. 436, holding that a decision made 
at a town meeting fixing the number 
of selectmen might be rescinded at 
an adjourned meeting so as to enlarge 
the number of selectmen.
III. Rule as applied to appointments by 

single executive.
a. In general.

In the case of appointments made 
by a single executive, such as a gov­
ernor, mayor, etc., it is undisputed 
that the appointment once made is 
irrevocable.

United States.—Marbury v. Madi­
son (1803) 1 Cranch. 137, 2 L. ed. 60. 
See United States v. Smith (1932) 286 
U. S. 6, 76 L. ed. 954, 52 S. C t  475 
(confirmation of appointment).

Alabama.— Draper v. State (1911) 
175 Ala. 547, 57 So. 772, Ann. Cas. 
1914D, 301.

California. —  See People ex rel. 
Ryder v. Mizner (1357) 7 Cal. 519; 
People ex rel. Wetherbee v. Cazneau 
(1862) 20 Cal. 504.

Illinois.— People ex rel. Laist v. 
Lower (1911) 251 111. 527, 96 N. E. 
346. 36 L.R.A. (N.S.) 1203 (rule rec­
ognized).

Kansas.—Barrett v. Duff (1923) 114 
Kan. 220, 217 Pac. 918.

Kentucky.— Hoke v. Field (1873) 10 
Bush. 144, 19 Am. Rep. 38. See Bell 
v. Sampson (1930) 232 Ky. 376. 23 S. 
W. 12d) 375; McChesney v. Sampson 
(1930) 232 Ky. 395, 23 S. W. (2d )  
584.
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Michigan.—See People ex rel. An­
drews v. Lord .1361) 9 Mich.  227.

Ohio.— See State ex re'. Goodin v. 
Esto (ISoo) 7 Ohio, pt. 1, p, 134.

Pennsylvania. —  See Ewing v. 
Thompson (1362) 43 Pa. 372.

Texas.— See Collins v. Tracy (1371) 
36 Tex. 546.
1). X o m in a t io n s ;  recess a p p o in tm e n t s .

Where an appointment subject to 
confirmation by the senate is made by 
a governor during a recess of the 
senate, either for the purpose of fill­
ing an office which has expired or of 
filling a vacancy caused by death or 
other cause, it being impossible to 
have the appointment confirmed in 
such a case until the next session of 
the senate, the question arises as to 
whether such an appointment may be 
reconsidered and withdrawn by the 
governor before it is acted upon by 

_ the senate.
The question would seem to depend 

upon whether the act of the governor 
i” naming the person to fill the office 
, to be regarded as an ‘‘appointment” 

\ or a "nomination.”
Thus, in Barrett v. Duff (1923) 114 

Kan. 220, 217 Pac. 918, where appoint­
ments made by the governor during a 
recess of the legislature, which ap­
pointments could not be confirmed by 
the senate as required by law until- 
the next session of that body, were 
revoked by the governor's successor, 
and other persons were appoin.ted_.to 
the offices, such action by him-being 
taken a fter the senate_had -convened, 
and haTi taken und.e.n_adyisement the 
confirmation of the persons first ap­
pointed to the offices, but before/the 
senate had taken any definite action! 
with regard to such confirmation, and 
the senate- conrtrmed^lre'ffrsra'ppbfn- 
tees, but. despite thi3 act of the sen­
ate. commissions were issued by the 
governor to the second appointees, it 
was held, in reliance upon the terms 
of the statutes which provided that 
the governor should "appoint" per­
sons to such offices with the advice 
and consent of the senate, as distin­
guished-from the provision of the Con­
stitution of the United States govern­
ing appointments by the President,

which provides that the President 
shall “ nominate” and. by and with 
the advice and consent.of the. Senate, 
shall “ appoint” persons to office, that 
the act of j h e  governor in making the 
firstTfppointments wa3_rinaiT_ and~ex- 
hausted the power of .the. governor’s 
office in that regard unless and until 
the appointments were rejected by 
the- senate, and that, therefore, _the 
persons appointed by the first govern­
or were entitled to the offices. In the ’ 
words of the court, “The power of the 
governor having been exercised^ he 
had no further control over the re­
spective offices unless and until the 
appointees had been rejected by the 
senate.” In reaching this result, the 
court emphasized the difference be­
tween a nommatron and"~an~ appoint- 

"meut,_ holding that, where the~sfatute 
rifating to appointments by the gov­
ernor with the consent of'thtrseTrate 
provides that cne governor shall ap- 
point "persons to the office with the 
con sen^ 5 f3b 2~ sen ' i fe ~ ra tE ,eT—tlran 
merely nominate persons for consider­
ation by the senate, the appointment 
is .final and conclusive without_con- 
firmation... Harvey, J., dissenting from 
this result, was of the opinion that, 
in view of the long-established prac­
tice existing with regard to recess ap­
pointments by the governor by virtue 
of which the governor had always! 
asked for confirmation of his appoint-! 
ments before issuing a certificate o f ' 
appointment, and had frequently sent 
to the senate for confirmation the 
names of persons other than those 
whom he had appointed to fill the of- 
fice_during the rec_ess of the-aen^te, 

ArHe'act oT the governor in naming pe?& 
sons to fill the office during the recesal 
should not be regarded as a finalandU 

^ • r e v o c able appointment. Attention], 
wasNri so cnTied~m- this 
the constitutional provision govern­
ing the—appointment of trustees of 
charitable institutions, in which the 
act of the governor in naming per­
sons to fill such offices is spoken of as 
a "nomination;” the dissenting judge 
holding that this description of the 
act of the governor as a ' nomination” 
had. by the long-continued practice of 
the executive and legislative branches
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of the government, been adopted and 
extended to all appointments made by 
the governor with the consent of the 
senate.

Likewise, in McChesnev v. Samp­
son (1930) 232 Ivy. 395. 23 S. W. (2d) 
5S4, the act_of_a_gflyexn.or_ in_ making 
a reces3- apjmintmgnt._was. held to be 
not merely a nomination subject to 
revocatio'n by the governor at any 
time pvtoi—TO- action thereon by~the 
s e'ffSFeT but a fin a La n d i rre.vQc a.b I e _a p- 
pointment subject only to rejection by 
the senate— ~Itr support of this re­
sult, it was said: “ It is argued that
appointment to the office consists of 
two separate acts, one by the govern­
or and one by the senate, and until 
both have acted there is no appoint­
ment such as to bring the incumbent 
within the protection of the law. 
Even so, the two powers do not act 
concurrently, 'but consecutive y, and 
acti on "onee'taken" and_c.ampTTted by 
tfie~executive is not subject to recon.- 
sfderation-or-peeaiL- . . . Tne fact 
that the title to the office, and the ten­
ure of the officer, are yet subject to 
the action of the senate, does not 
render incomplete the act of the chief 
executive in making the appointment.
T h p  n p p r t i n fm a n r  n ln n g  f l n n t 'p ro  u p o n
the appoinl££-fot—the—time-being—the 
right to take and hold the office, and 
constitutes the last act respecting the  
matter to be performed by the execu­
tive power.” ,  ~  ——  -------- -

But it seems to be the view of the 
Kentucky court that, if the senate had 
no iurisdlCti3n_oyer the appointment 
untft"a nomination had been submit- 
ted~to it by the executive, as where 
it is not within the power of the sen­
ate to”  confirm the nomination 'Inde ­
pendently of a'forma! submission, by 
the executive, the appointment would 
not be complete until submitted_to the 

\  senate. See McChesney v. Sampson
232 Ky. 395, 23 S. W. (2d) \

I’d it has been held that, even ad­
mitting that the power of a governor 
to make recess appointments is ex­
hausted when the appointments are 
made by him. if the senate does not 
take any action on the appointments 
at its next session, this amounts to a

rejection of the appointments, and 
new appointments may then be made. 
Bell v. Sampson (1930) 232 Ky. 376, 23 
S. W. (2d) 575.

In California, it has been held that 
the nomination may not be withdrawn.

Thus, in People ex rel. Ryder v. Miz­
ner (1857) 7 Cal. 519, in holding that 
an appointment made by a governor 
to fill an office which had expired dur­
ing a recess of the legislature was.not 
merely an~~app"ointment to fill a va­
cancy which would'e.xpire at the end 
of the next session of the legislature, 
but^was an appointment for a fu ll 
term) and fh'af tHe’a c f  of "the governor 
dufTng" a subsequent session_o,L the 
leglsTafure, in appointing another to 
the office and asking his confirmation 
by the legislature, was unauthorized 
and void, it was said that, the power 
of the executive having been once 
exercised, he_had no further control 
over. the_officeL.im£ii..the~appoiniee_nad~ 
been rejected bv the senate.

And where, under a statute provid- 
incr. that vacancies in office should be 
filled bv the governor durin g ji  recess 
of the senate by granting commissions 
that should expire whenever tHe” gov­
ernor and the senate should appoint 
a person or persons to fill the office, 
an appointment was made by the gov­
ernor to fill a vacancy, during the re- 
.cess of the senate, and a person so 
appointed accepted the office and en- 
terecTupon the discharge of its "duties, 
and where, at the next session of the 
legislature following the appointment, 
the governor's successor presented the 
appomfee’s name to the senate for 
conffirmation.. but, before the senate 
had taken any action thereon, the 
nomination was withdrawn, and sub­
sequently another was appointed"lo 
the office, it has been held that, since 
the appointment was for a definite and 
fixecbterm-,— L e., until another should 
be”appointed by the joint action of the 
governor and senate,—and the ap­
pointment had become complete and 
fixed by the delivery of the commis­
sion, it could not thereafter be re­
voked, and the withdrawal of the 
nomination from the senate and. the 
appointment of another to fill the of­
fice were without effect. People ex
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rel. Wetherbee v, Cazneau (1802) -0  
Cal. .504.

With respect to the distinction be­
tween a nomination and an appoint­
ment.-the_California court has said: 
“Plaintiff contends that 'nominate’ 
and~rappdiht'- are 'synon\Trrous"'terms" 
and mean the same thing, and" that 
therefore when the governor has nonr- 
inated~he has appointed. Doubtless 
there are some instances~where these 
terms may be used to mean one and 
the same thing, but by no process of 
reasoning can it be true that, in nom­
inating to the senate, the governor is 
appointing the person to the office, 
because he cannot appoint without the 
advice and consent of the senate.
. . . Plaintiff has presented no au- 
thority whicffi” UL Ai i r  np ininn.  rpptjs. 
even in the slightest degree, to show 
that the governoc_h.aa exhausted his 
discretionary.. power—when he nomi­
nates a man for office and sends the 
name'to the senate." Harrington v. 
Fa fd e eT i3 0 oT l  Cal'. App.' 278, 82 Pac. 
83, infra, subd. V. c.

Eu t it would seem clear that, where 
the appointee is not_aIkLwed- to -talce 
office untiL the confirmation of his ap- 
pointment, the appointment'is not final 
untirttrarETme, "Thus, it is said: "In 
cases where the nomination must be 
confirmed before the officej can take 
tffe~orfice—or exercise"any'oiTTts fu nc- 
tions. the power of removal is not in-
volved, and nominations _ may be
changed- atrthF~wflCof'fhe executive 
until title to the office is vested.”  Mc- 
Chesney~vTSampson (1930) 23IT” Ky. 
395, 23 S. W. i 2d) 531.

c. .ippmntiiwiilti to /ill vacancies.
For cases involving the right to re­

consider appointments to fill vacan­
cies which are subject to confirmation 
by the senate, see supra, subd. III. c.

In Texas an appointment of a coun­
ty treasurer by the governor to fill 
a vacancy left by the death of the 
previous incumbent, under a law pro­
viding that the governor should ap­
point the county treasurer, who should 
hold his office until the next general 
election, has been held to vest the title 
to the office in the appointee, and the 
appointment so made is not subject

to revocation by the governor. Collins 
v. Tracy (1871.) 36 Tex. 546.

And in People ex rel. Andrews v. 
Lord (1861) 9 .Mich. 227. where a per­
son who had been appointed by the 
governor to fill a vacancy created by 
the death of the incumbent in the o f­
fice after such incumbent’s re-election, 
but before the commencement of his 
second term, was entitled, by the stat­
ute governing the office, to hold o f­
fice ‘‘until a successor is elected and 
qualified.” and the governor had no 
power of removal except for cause, it 
was held that the act of the governor 
in revoking this appointment upon the 
expiration of the first term, and ap­
pointing another to the office upon the 
theory that the office had again be­
come vacant, was unauthorized.
IV. Rule aa applied to appointments by 

collective body.
a. In general,- general rule.

There has been some question as to 
whether the general rule that an ap­
pointment once made is not subject 
to reconsideration applies to appoint­
ments made by collective bodies, such 
as boards, commissions, city councils, 
etc. It is said, with respect to such 
appointments, that they are more like 
the exercise of a legislative function 
than are appointments made by single 
executives. Upon analysis, however, 
it would seem that the doubt thrown 
upon the application of the rule in 
these cases arises more from a feel­
ing of uncertainty as to the point of 
time at which appointments by col­
lective bodies become complete and 
final, rather than from a belief that 
the rule does not apply in such cases. 
On the whole, it may be said that the 
rule with respect to the irrevocability 
of appointments is the same whether 
the appointment is made by a collec­
tive body or by a single executive.

In the following cases, appointments 
made by collective bodies were held 
not subject to reconsideration:

Alabama. —  See State ex rel. Smith 
v. Justice (1917) 200 Ala. 483, 76 So. 
425.

Colorado. —  See People ex rel. W il­
liams v. Reid (1887) 11 Colo. 138, 17 
Pac. 302.
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Connecticut. —  State ex rel. Coogan 
v. Barbour (1SS5) 53 Conn. 76. 22 Atl. 
636. 55 Am. Rep. 65; State ex rel. Sco­
field v. Starr (1906) 73 Conn. 636. 63 
Atl. 512.

Indiana. —  Weir v. State (1SS4) 96 
Ind. 311. See State ex rel. Sauter v. 
Richey (1930) 202 Ind. 116, 172 N. E. 
119.

Kentucky, —  Board of Education v, 
McChesney (1930) 235 Ky. 692, 32 S. 
W. (2d) 26.

Maine. —  State v. Phillips (1337) 
79 Me. 506, 11 Atl. 274 (former ap­
peal in (13S7 ; Me.) 10 Atl. 447).

Massachusetts. —  See Putnam v. 
Langley (18S2) 133 Mass. 204;
Keough v. Holyoke (1892) 156 Mass. 
403, 31 N. E. 387. See Atty. Gen. v. 
Dole (1897) 168 Mass. 562. 47 N. E. 
436.

Michigan.— Speed v. Detroit (1893) 
97 Mich. 198, 56 N. W. 570 (for  fur­
ther proceedings, see Speed v. Detroit 
(1894) 98 Mich. 360, 57 N. W. 406, 22 
L.R.A. 842, 39 Am. St. Rep. 5 5 5 ) ;  Atty. 
Gen. v. Corliss (1S94) 98 Mich. 372, 
57 N. W. 410; T horne v. Squier (re­
ported herewith) ante, 126 (rule rec­
ognized but held inapplicable); dis­
senting opinion in North v. Wagner 
(1933) —  Mich. — , 249 N. W. 494.

Minnesota. —  State ex rel. Childs v. 
Wadhams (1896) 64 Minn. 318, 67 N. 
W. 64 (confirmation of appointment).

New Jersey. —  Atty. Gen. ex rel. 
Haight v. Love (18771 39 N. J. L. 476, 
23 Am. Rep. 234 (affirming (1876) 39 
N. J. L. 141; State ex rel. Whitney v. 
Van Buskirk (1S7S) 40 N. J. L. 463 
(confirmation of appointment).

New York. —  Achley’s Case (1856) 
4 Abb. Pr. 35 (dictum) ; People ex rel. 
Mosher v. Stowell (1879) 9 Abb. N. C. 
456; Re Fitzgerald (1903) 32 N. Y. 
Supp. 811, affirmed in (1903) 88 App. 
Div. 434, 84 N. Y. Supp. 1125 (con­
firmation of appointment); Casler v. 
Tanzer (1929) 134 Misc. 43, 234 N. Y. 
Supp. 571.

Ohio. —  State ex rel. Calderwood v. 
Miller '1900) 62 Ohio St. 436. 57 N. E. 
227. 73 Am. St. Rep. 732.

Rhode Island. —  See Richardson’3 
Appeal 1 1358) 5 R. I. 606.

Tennessee. — State ex rel. Pierce v.

Hardin (1931) 163 Tenn. 471. 13 S. W. 
(2d) 924; State ex rel. O'Dell v. Thom­
as (unreported case set out in State 
v. Hardin, supra).

Vermont. —  See Mason v. School 
Dist. (1348) 20 Vt. 487. See Chand­
ler v. Bradish (1851) 23 Vt. 416.

Virginia. —  See Kirkham v. Russell 
(1832) 76 Va. 956.

West Virginia. — Taylor v. Board 
of Education (1931) 111 W. Va. 52, 
160 3. E. 299.

Wisconsin. —  State ex rel. Burdick 
v. Tyrrell (1914) 153 Wis. 425, 149 
N. W. 280, Ann. Cas. 1916E, 270.

Canada. —  Tuck v. Victoria (1892) 
2 B. C. 179.

In the case of appointments by col­
lective bodies, an additional reason 
for not permitting reconsideration is 
found in the fact that such appoint­
ments are likely to be accompanied by 
a good deal of political manipulation 
and partisan strife.

Thus., it has been said: “ The elec­
tion of an official by a legislative body 
is frequently characterized by a bitter, 
partisan contest, in which much wire 
pulling and lobbying is resorted to. 
Until the contest is settled, it inca­
pacitates the legislators for looking 
after and attending to the many du­
ties devolving upon them. After the 
contest has been waged and the will 
of the members expressed, the result 
should be final. Where, as in this 
cause, the vote is close, if the legis­
lators are permitted to reconsider the 
appointment, it affords an opportunity 
for corrupt bargaining and a resort 
to coercive tactics which should be dis­
couraged." State ex rel. Pierce v. 
Hardin (1931) 163 Tenn. 471, 43 S. W. 
(2d) 924, infra, IV. c, 1.

And see Weir v. State (1884) 96 Ind. 
311, in which it is said that "county 
commissioners, having once exercised 
the power of selecting an officer, can­
not annul the election by electing an­
other person. If it were otherwise, 
th n the board might elect every 
month, week, or even every secular 
day of the year: and the statute never 
contemplated any such a thing as 
that.”

In State ex rel. Smith v. Justico
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(1917) 200 Ala. 4S3. 70 So. 425. it was 
said by way of dictum, in discussing 
the right of a court of county commis­
sioners to rescind a resolution putting 
into effect in the county the provision 
of a state law creating the office of 
all-time county health officer and pro­
viding for appointment to such office 
by the county board of health upon 
the acceptance of the provisions of 
the statute by the court of county 
commissioners, that, after the appoint- 
......t of the health officer by the board

of health, the board was without fu r ­
ther power or authority in respect to 
the office.

In State ex rel. Sauter v. Richey 
(1930) 202 Ind. 116, 172 N. E. 119. 
in holding that the act of a board of 
county commissioners in rescinding 
an appointment made a few days be­
fore and then entering an order ap­
pointing the same person to the office 
was without force or effect, the ap­
pointee being held to have taken the 
office by virtue of the first appoint­
ment, it was said that the b ja rd  was 
not such a tribunal as could set aside 
its own orders or judgments.

In Casler v. Tanzer (192S) 134 Misc. 
48, 234 N. Y. Supp. 571, in denying an 
application for a temporary restrain­
ing order, made by persons cl. iming 
the offices of city assessors by r. ason 
of the adoption of an amendment co a 
resolution proposed at a meeting of 
the city council for the purpose of fill­
ing such offices, the application being 
directed against the taking of further 
action by the council with respect to 
the appointment, it was said that, if 
the applicants had been duly appoint­
ed as city assessors, they had nothing 
to fear from further action of the 
council; an appointment once validly 
made being irrevocable.
b. G enera l co n s id e ra tio n s  w ith  respect  

to ru le  an d  basis thereo f .

1. In general.
The present division of the annota­

tion is intended to cover a few of the 
more general considerations which 
seem to have influenced the courts in 
holding that an appointment by a col­
lective body is not subject to recon­
sideration.

2. .Ip p n in tm cn t d is t in g u ish e d  f r o m  o r ­
d in a ry  business .

In denying the right of a collective 
body to reconsider its appointments, a 
distinction has been observed between 
the exercise of the power of appoint­
ment and other business.

Thus, it has been said: “The elec­
tion of an officer is not an act of an 
ordinary business character in which 
a discretion is exercised by the com­
missioners, but is the exercise of a 
special statutory authority, and few  
rules are better settled than that such 
an authority must be exercised in con­
formity to the statute conferring it. 
It cannot, therefore, be justly held 
that the rules which prevail in re­
spect to the transaction of ordinary 
county business, jt the management 
of ordinary county affairs, apply to 
the case of the election of an officer 
under a statute specially conferring 
authority to elect the officer at a des­
ignated time and for a definite peri­
od.” Weir v. State (1884) 96 Ind. 311, 
infra, V. e.

Likewise, in State ex rel. Calder- 
wood v. Miller (1900) 62 Ohio St. 436, 
57 N. E. 227, infra, IV. c, 1, in dis­
cussing the function of a city council 
in the election of a city clerk, the court 
states that “the council was engaged 
in the duty of electing officers, a duty 
imposed on the members thereof, not 
on the body as a council. They were 
not engaged in the deliberative busi­
ness which is the ordinary work of 
the council, but in the election of a 
city officer. They were not acting un­
der parliamentary law, but were cast­
ing their votes and making their 
choice as required by a specific stat­
ute. They could make this choice but 
once. Having done so, they could not 
reconsider it.”

And it has been said that the pow­
er to recount ballots is not like the 
power to reconsider a vote passed in 
the management of municipal affairs. 
Putnam v. Langley (1882) 133 Mass. 
204, infra, IV. c, 1.

It would seem, therefore, that the 
fact that the collective body ordinari­
ly has the power to reconsider reso­
lutions passed by it does not neces­
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sarily mean that it has the power to 
reconsider appointments.
Cf. E lec t ion  a n d  a p p o in tm e n t  d i s t i n ­

gu ish e d .
In view of the fact that the method 

taken by collective bodies in choosing 
persons for office is in some respects 
more like an election than an appoint­
ment, it may be well, in order to keep 
clearly in mind the question under the 
discussion in the present annotation, 
which is concerned solely with ap­
pointments and has nothing to do with 
elections, to note the true difference 
between an appointment and an elec­
tion.

The difference has been pointed out 
in several cases involving the right of 
a collective body to reconsider an ap­
pointment.

As said in Board of Education v. 
McChesney (1930) 235 Ky. 692, 32 S. 
W. (2d) 26: "Election to office usual­
ly refers to a vote of the people, whilst 
appointment relates to the designa­
tion of the officer by some individual 
or group."

And, with respect to selections by 
ballot, it ha3 been said: “When an
appointment is vested in a legislative 
body with direction to make its choice 
by ballot, the appointment can be 
made only by ballot: but in the man­
ner of taking the ballot, and in all 
other matters relating to the comple­
tion of the choice, the body proceeds 
as a legislative body having the dis­
cretion and powers (subject only to 
the limitation) belonging to such 
body. The direction thac a legislative 
body shall proceed by ballot does not 
change the appointment into an elec­
tion. as that word is used to express a 
choice of an officer by the people, or 
by an indeterminate and changing 
clas3 of voters." State ex rel. Scofield 
v. Starr (1906) 73 Conn. 636, 63 Atl. 
512, infra, IV. c, 2.

In a case involving the selection of 
a city attorney by a common council, 
under provisions of a charter provid­
ing that the council might "elect" a 
city attorney, it was said that the pow­
er of the common council with respect 
to the appointment wa3 the same 
whether the term "elect” or "appoint” 
was used, and that, although the char­

ter used the term “ elect.” the power 
was in reality an appointing power. 
State ex rel. Burdick v, Tyrrell 11914) 
153 Wis. 425. 149 N. W. 280, Ann. Cas. 
19i6E , 270, infra. IV. c. 1.

For a case dealing with the differ­
ence between elections and appoint­
ments in connection with the right to 
reconsider an appointment at any time 
prior to the issuance of a commission, 
the right of reconsideration being 
made to depend upon the question 
whether the issuance of the commis­
sion is essential to complete the ap­
pointment, see Conger v. Gilmer 
(1867) 32 Cal. 75. discussed infra, V. c.
4 . A p p o in tm e n t  as e x ecu t iv e  or leg is la - 

J  five I u n c t io n .
Upon the theory that the legisla­

tive branch of the government, being 
created for the purpose of giving ex­
pression to the will nf the people with 
respect to problems of police and legis­
lation, has more freedom in regard to 
the reconsideration of its acts than 
has the executive department, the 
question whether, in making appoint­
ments to office, a collective body acts 
in a legislative or executive capacity, 
has been considered quite important 
by the courts in determining whether 
such a body has the power to recon­
sider appointments.

As said in the dissenting opinion 
of Wiest, J., in North v. Wagner 
(1933) —  Mich. — . 249 N. W. 494: 
“Much depends upon whether the ex­
ercise of such power was administra­
tive. executive, or legislative. If ad­
ministrative or executive, and plenary 
in nature, the exercise thereof was a 
finality. If legislative, its exercise 
might, or might not, depending on cir­
cumstances, be open to reconsidera­
tion."

And, in distinguishing between ap­
pointments by an executive and ap­
pointments by a legislative body, the 
Connecticut court ha3 said: “ It is
manifest that the will of an executive 
may be expressed in a manner differ­
ent from that of a court or a legisla­
tive body. Wherever the appointing 
power is vested, the exercise of dis­
cretion in the manner of making and 
completing the appointment may be 
affected by the particular law by
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which it is authorized. The law may 
direct how an executive may make an 
appointment, and so it may direct 
how a legislative body may make an 
appointment. When this is done, the 
law controls: but within the limits of 
the direction, the executive exercises 
discretion in a manner appropriate to 
executive action, and the legislative 
body in a manner appropriate to the 
action of such body.’’ State ex rel. 
Scofield v. Starr (1006) 78 Conn. 636, 
63 Atl. 512, infra, IV. c, 2.

It would seem that, under ordinary 
circumstances, the appointment of 
officers is an administrative or execu­
tive act. 22 R. C. L. 424. And see 
State ex rel. Coogan v. Barbour (1885) 
53 Conn. 76, 22 Atl. 686, 55 Am. Rep. 
65, infra, IV. c, 1 ; McChesney v. 
Sampson (1930) 232 Ky. 395, 23 S. VV. 
(2d) 584, supra, III. b.

Thus viewed, the appointment is ir­
revocable, and not subject to recon­
sideration.

As said in McChesney v. Sampson
(1930) 232 Ky. 395, 23 S. W. (2d) 584, 
supra, III. b : “ In all jurisdictions
where appointment to office is regard­
ed as an executive function, as here, 
an appointment to office once made is 
incapable of revocation or cancela­
tion by the appointing executive in 
the absence of a statutory or constitu­
tional power of removal.”

Likewise, it has been said that "the 
exercise of the power of appointment 
to office is a purely executive act; and 
when the authority conferred has been 
exercised, it is final for the term of 
the appointee.” Achley’s Case (1856) 
4 Abb. Pr. (N . Y.) 35.

The question whether the power ex­
ercised by a collective body in making 
appointments is executive or legisla­
tive in character seems to have been 
regarded as an important considera­
tion in the reported case ( T horne v. 
Squier (Mich.) ante, 126). and the 
companion case of North v. Wagner 
(1933) —  Mich. — , 249 N. W. 494. 
The majority of the court seemed to 
feel that such power of appointment 
was as much legislative in character 
as it was executive, but the dissenting 
judge (see North v. Wagner O lich .) 
supra) was very strongly of the opin- 

89 A.L.R.—10.

ion that the exercise of such power 
was a purely executive function.

Although stating at the outset of 
its opinion that the whole question 
whether the appointive body had the 
power to rescind its action depended 
upon whether it was acting in a legis­
lative or executive capacity in making 
the appointment, it being said that, if 
the appointment involved the exercise 
of a legislative function, it would be 
subject to reconsideration, but that, if 
it was the exercise of an executive 
power, then such power would be ex­
hausted by an appointment regularly 
made, the court in a Tennessee case 
goes on to hold that an appointment 
made by a quarterly county court is 
not subject to rescission or reconsid­
eration by it, although it treats the 
act of the court as the exercise of a 
legislative function. State ex rel. 
Pierce v. Hardin (1931) 163 Tenn. 
471, 43 S. W. (2d) 924, infra, IV. c, 
1.
o. Reconsideration at same meeting or 

at adjourned meeting; finality of bal­
lot; postponement of vote.

1. In gene nil.
For the right to rescind the confir­

mation of an appointment at the same 
meeting or at an adjourned meeting, 
see infra, VI.

There would seem to be a conflict of 
authority upon the question as to 
whether an appointment made at a 
meeting of a collective body is sub­
ject to reconsideration at the same 
meeting or at an adjourned meeting.

It will be observed in this connec­
tion that it has been held that, at least 
so far as the question of the right to 
reconsider a voce is concerned, an ad­
journed meeting is merely a continua­
tion of the original meeting. Atty. 
Gen. v. Simonds (. 1873) 111 Mass. 256; 
Reed v. Deerfield School (1900) 176 
Mass. 473, 57 N. E. 961. With this 
thought in mind, the question of the 
right to reconsider an appointment at 
an adjourned meeting is treated in the 
present annotation as being the same 
as if the motion for reconsideration 
had been made at the same meeting.

It is the view of one line of authori­
ties that, the proceedings of collective
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bodies being deliberative and not ad­
ministrative in nature, decisions made 
by such bodies do not become final and 
irrevocable until the final dissolution 
of the meeting, and hence that the act 
of such a body in making an appoint­
ment to office is subject to reconsider­
ation at any time before final adjourn­
ment of the meeting.

This is the view taken by the Mas­
sachusetts court.

The case which appears to have es­
tablished this view as the Massachu­
setts rule is Wood v. Cutter (1884) 
138 Mass. 149, in which it was held 
that where, at a meeting of a school 
committee, in pursuance of an order 
of a town meeting directing the com­
mittee to appoint a superintendent of 
schools, it was voted to proceed to a 
formal vote for superintendent, and a 
vote was accordingly taken by ballot, 
which vote showed a majority for one 
candidate, but the committee then 
voted to reconsider the vote if it could 
be legally done, and at an adjourned 
meeting the vote was reconsidered 
and another appointed to the office, 
the person appointed at the adjourned 
meeting was entitled to the office.

The view is also supported by the 
case of Baker v. Cushman (1879) 127 
Mass. 105, discussed infra, IV. c. 2, al­
though in that case there appears to 
have been some question as to the 
validity of the alleged appointment.

The suggestion was made in the 
Wood Case that, where the law pre­
scribed that the vote should be taken 
by ballot, a reconsideration of the 
vote might be considered as destroy­
ing the secrecy intended to be secured 
through the use of the bailot. But 
this suggestion appears to have been 
definitely rejected by the Massachu­
setts court in the later case of Reed 
v. Deerfield School (Mass.) infra, 
in which the court noted that in 
the Wood Case there was no statute 
requiring the voting to be by ballot, 
whereas in the case before it there 
was such a statute, but held that this 
was not sufficient to require a differ­
ent result. And also see Baker v. 
Cushman (1879) 127 Mass. 105, infra. 
IV. c, 2, in which the statute required 
the voting to be by ballot.

In Reed v. Deerfield School (1900) 
176 Mass. 473. 57 N. E. 961, where, at 
a meeting of the school committees of 
three towns, ir. order to correct the 
inequality in the voting power arising 
from the fact that the committee of 
one of the towns was composed of 
nine members while the committees 
from the other two towns were com­
posed of only three members each, it 
was agreed that the vote of the mem­
bers of the committee from the first 
town should count as only a three- 
sevenths vote, two of the members of 
that committee apparently being ab­
sent, and a person wa3 elected to the 
ifice upon a ballot taken under this 

scheme, but, objections having been 
made to this fractional system of vot­
ing, the meeting was adjourned with­
out declaring this person elected, and 
at a later adjourned meeting the vote 
taken at the original meeting was re­
scinded and another elected to the of­
fice, it was held that the person chosen 
at the original meeting should have 
been declared elected by the chairman 
of that meeting. After reaching this 
result, however, the court went on to 
hold that, although there had been a 
valid and effectual appointment made 
at the first meeting, this appointment, 
under the general Massachusetts rule, 
was subject to rescission at the same 
or an adjourned meeting, and that, 
therefore, the appointee chosen at the 
first meeting was not entitled to the 
office.

Of course, it is clear that where, 
after the announcement of the result 
of a ballot taken for the purpose of 
electing a public official, a motion is 
immediately adopted to recount the 
votes, the person announced as elect­
ed on the recount is the one elected 
to the office. Putnam v. Langley 
(1882) 133 Mass. 204. In this case it 
was suggested that, if the motion was 
not made immediately after the an­
nouncement of the result of the elec­
tion, but other business was taken up 
and the question of the election was 
treated as closed, the election might 
be considered as final, and any attempt 
to depose the officer at that meeting 
would be as ineffectual as if made at 
a subsequent meeting. But in Wood 

39 A.L.R.
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v. Cutter (1384) 133 Mass. 149. it is 
said by Holmes, J„ with reference to 
this suggestion, that it plainly had 
reference only to the facts of the case 
before the court.

But it would seem that the right to 
reconsider a ballot appointing an of­
ficer might depend upon whether the 
body making the appointment was a 
fluctuating body, like a town meeting, 
or a fixed body with a definite mem­
bership. See Wood v. Cutter (1334) 
138 Mass. 149.

The theory of the Massachusetts 
court in holding that a ballot taken 
for the purpose of appointing an of­
ficer may be reconsidered by the ap­
pointive body at the same meeting or 
at an adjourned meeting seems to be 
that the ballot must be considered as 
having been taken subject to the im­
plied condition that it might be re­
considered. Ibid.

The view that an appointment made 
at a meeting of a collective body is 
subject to reconsideration at the same 
meeting or at an adjourned meeting 
is also the view taken by the New 
Jersey court.

Thus, in State v. Foster (1823) 7 N. 
J. L. 101, where, after a second ballot 
had been taken by a joint meeting of 
the legislative council and ge: -ral as­
sembly for the purpose of electing a 
county clerk, although such ballot 
showed a majority in favor of one of 
the candidates, the chairman of the 
meeting declared that there had been 
no election or appointment, and. upon 
his proposal, the meeting decided to 
take another ballot, and. after this 
third ballot had been taken, the vote 
being the same as on the second bal­
lot, the same procedure was followed, 
and a fourth ballot was taken, it was 
held that the person receiving the 
majority on the last ballot was enti­
tled to the office. In rejecting the con­
tention that the legislative power 
with respect to the appointment was 
exhausted after the first ballot upon 
which one of the candidates received 
a majority, the court said: “ All de­
liberative assemblies, during their 
session, have a right to do and undo, 
consider and reconsider, as often as 
they think proper, and it is the result

only which is done. In this case, so 
long as the joint meeting were in 
session, they had a right to reconsider 
any question which had been before 
them, or any vote which they had 
made." The opinion was also ex­
pressed that the court, having reserved 
to itself the right to revise its pro­
ceedings during the term, could hard­
ly deny this right to the legislature. 
It appears from the fact3 of this case 
that the last ballot had been taken on 
the same day as the prior ballot but 
after an adjournment of the meeting, 
but this fact is not mentioned in the 
court’s opinion. For a criticism of 
this case, see State ex rel. Coogan v. 
Barbour (1885) 53 Conn. 76, 22 Atl, 
686, 55 Am. Rep. 65, in which the Con­
necticut court states that the Foster 
Case was hastily decided and mani­
festly not well considered.

And see the statement made by the 
Arkansas court in Allen v. Morton 
(1910) 94 Ark. 405, 127 S. W. 450, dis­
cussed infra, IV. c, 2, to the effect that 
“ the appointment does not become fi­
nal until the meeting at which it was 
made terminates, and until then it is 
subject to reconsideration by the 
board, and can be set aside, and an­
other made, as often as they see fit.”

Although the view taken by the 
Massachusetts and New Jersey courts, 
upholding the right of a collective 
body to reconsider appointments at 
the same meeting or at an adjourned 
meeting, would seem to be quite rea­
sonable, especially considering the na­
ture of the proceedings before such 
bodies and the wide discretion usually 
accorded them in the manner of de­
termining and expressing their will, 
there is considerable authority for the 
opposite view.

Thus, in State ex rel. Calderwood v, 
Miller (1900-) 62 Ohio St. 436, 57 N.
E. 227, where, upon a ballot being 
taken by a city council composed of 
eight members for the purpose of 
electing a city clerk, one of the candi­
dates received a plurality of four 
votes, but, some question being raised 
with respect to the votes, two of the 
members were allowed to change their 
vote, thereby bringing about a tie 
vote, and the mayor then cast his vote
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in favor of one of the other candi­
dates, there being some dispute under 
the facts as to whether the mayor had 
declared the person receiving the plu­
rality on the first ballot elected, it 
was held that, after the vote of the 
members of the council had been cast 
and one of the candidates had received 
a plurality of such votes, the election 
was complete and final, and any sub­
sequent action taken by the council 
could not affect such election. This 
was held to be true, even admitting 
that there had been no formal state­
ment by the presiding officer declar­
ing the candidate elected. As said by 
the court: “The vote having been
cast, and the result having been an­
nounced to the council by the clerk, 
by which it was apparent the relator 
had received a plurality of the votes 
cast, the function of the council wa3 
discharged. . . . The election was 
complete. The formality of a declara­
tion by the presiding officer of the 
council could neither add to nor de­
tract from the thing which had al­
ready been done. The right of the re­
lator to qualify and be inducted into 
the office was fixed eo instante.”

And in State ex rel. Coogan v. Ba r ­
bour (1885) 53 Conn. 76. 22 Atl, 686, 
55 Am. Rep. 65, where, upon a motion 
being made before a joint convention 
meeting which had met for the pur­
pose of making certain appointments, 
that “ the convention proceed to bal­
lot for prosecuting attorney,*' a bal­
lot was taken, on which one of the 
candidates received a clear majority, 
but, although no error or mistake ap­
peared in the ballot, a resolution de­
claring such candidate to be elected 
was defeated, and the convention, aft­
er adopting a resolution declaring the 
first ballot null and void, then pro­
ceeded by resolution to appoint an­
other person, it was held that the can­
didate receiving a majority of the 
votes taken on the first ballot was en­
titled to the office. This result was 
reached upon the ground that, by 
electing to proceed by ballot rather 
than by resolution, the convention evi­
dently contemplated that the ballot 
should not be merely an informal one, 
but should be the final expression of

the convention’s will on the question; 
and that, having once acted, its pow­
er was exhausted and it could not re­
scind its vote and declare another 
elected. Park, Ch. J., dissenting from 
this result, was of the opinion that, 
in the light of the later proceedings 
of the convention in entertaining a 
motion to declare the first candidate 
elected and, after this had been de­
feated, proceeding to elect another by 
resolution, the members of the con­
vention had regarded the first ballot 
as merely an informal expression of 
opinion, and had intended that the 
appointment should turn on the vote 
on the subsequent resolution; but 
that, even if the ballot should be con­
sidered as having been intended to be 
final, it was within the power of th9 
convention to rescind its action : y a 
later vote at the same meeting. And 
see State ex rel. Cole v. Chapman 
(1S78) 44 Conn. 595, discussed infra, 
IV. c, 2, in which it was said that, if 
the candidate selected on the first 
ballot had been duly and legally elect­
ed, the power of the council would 
have been exhausted.

Likewise, in State v. Phillips (1887) 
79 Me. 50G, 11 Atl. 274 (former ap­
peal in (1387; Me.) 10 Atl. 447), 
where a board of aldermen, after elect­
ing an assessor by ballot as required 
by statute and declaring the result of 
the election, adjourned until the next 
day, and at the adjourned meeting the 
appointment was revoked and another 
person appointed, it was held that, 
having once exercised the power of 
appointment in the manner designated 
by the statute, the board's power in 
the matter was exhausted and it could 
not rescind the appointment.

And in State ex rel. Pierce v. Har­
din (1931) 163 Tenn. 471, 43 S. W. 
(2d) 924, where, upon a ballot being 
taken by a quarterly county court for 
the purpose of electing a county su­
perintendent, it was found that one 
of the candidates had a plurality, and, 
after this result had been announced 
by the clerk, the court proceeded to 
the transaction of other business, and 
subsequently took a noon recess, dur­
ing which recess the person elected 
county superintendent qualified as
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such by executing a bond ami taking 
the oath of office, but, upon a motion 
made in the afternoon session to re­
consider the election of the county 
superintendent, the election was re­
scinded and another appointed to the 
office, it was held that it was not with­
in the power of the county court to 
revoke its decision in this manner. It 
was the court’s view that the ballot 
taken at the morning session, having 
resulted in a clear plurality for one 
of the candidates, completely exhaust­
ed the power of the court, and that 
any subsequent action taken by it 
could not affect this ballot. The case 
of Donnelly v. Fritts (1929) 159 Tenn. 
605, 21 S. W. (2d) 619, infra. IV. e, 
is distinguished upon the ground 
that the question before the court in 
that case was whether the action of 
the quarterly county court in taking 
jurisdiction of contest proceedings 
brought before it as a judicial tribu­
nal, and in declaring invalid an ap­
pointment made by it while acting in 
a legislative capacity, was subject to 
judicial review; whereas, in the in­
stant case the only question was 
whether an appointment by the quar­
terly county court acting in a legisla­
tive capacity could be rescinded by it 
while still acting in that capacity.

And see Tuck v. Victoria ( IS 92) 2 
B. C. 179, infra, V. e, in which, after 
stating that the various things to be 
done after the taking of a ballot 
were merely consequent upon and 
could not be any part of the election 
itself, the court said: "I think that
the election is complete so far as the 
individual voters are concerned, as 
soon as ail the ballots are thrown in­
to the box. and I think it is complete 
so far as the council as a body are 
concerned, so soon as the result of the 
poll is declared.”

And in the case of an appointment 
which had been deferred until the 
next regular meeting of the appointive 
body, such a meeting being consid­
ered as practically the same for the 
purpose of reconsideration as an ad­
journed meeting, it has been held that 
the appointment was not subject to re­
consideration at the deferred meet­
ing.

Thus, in State ex rel. Burdick v. 
Tyrrell (1914.) 15.3 Wis. 425. 149 N. E. 
2S0. Ann. Cas. 1916E, 270, where, al­
though one of the candidates for the 
office of city attorney, upon an elec­
tion by the common council of the 
city, had received a majority on three 
of the four formal ballots taken, the 
majority necessary to an election be  ̂
ing held by the court to be merely a 
majority of a quorum and not a ma­
jority of the personnel of the 'ncil, 
the council deferred the elect - ;o its 
next regular meeting, and. although 
in the meantime the candidate receiv­
ing the majority at the first meeting 
had filed his oath of office and quali­
fied for the office, the council, at the 
subsequent meeting, voted to rescind 
its former action, and then proceeded 
to elect another to the office, it was 
held that the person elected at the 
first meeting was entitled to office, al­
though he had never received a cer­
tificate of election and the mayor had 
never declared him elected. It was the 
court's view that, the ballot taken at 
the first meeting having been entirely 
regular and in accordance with the 
rules of proceeding adopted by the 
council for this election and the per­
son receiving the majority on that bal­
lot having qualified for the office, the 
appointment was complete and not 
subject to revocation by the council. 
In the words of the court: “After the 
election of relator, acceptance of the 
office and qualification by him, the 
council had no power to reconsider 
and elect another." It was said in 
this case that it is not the view taken 
by the presiding officer or the mem­
bers of the body with respect to the 
conclusive .less of their vote that is 
the determining factor, buc rather 
what is actually done by them.

The rule denying the right of a col­
lective body to reconsider an appoint­
ment made by ballot where there is 
no error or irregularity in the ballot 
has been well expressed as follows: 
“When a legislative body expresses its 
will by ballot, its act is not compile  
before the result of the ballot is as­
certained and made known. When 
this is done, and it appears clearly 
from the announcement of the state
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of the vote that the number of ballots 
requisite to an appointment has been 
lawfully given for one person, and no 
further action is taken, the will of 
the body is finally expressed and the 
appointment is complete. It is not 
lawful afterward, and without any 
reason, to revoke such an appointment 
and appoint another person." State 
ex rel. Scofield v. Starr (1906) 78 
Conn. 636, 63 Atl. 512, discussed infra,
IV. c, 2. citing State ex rel. Coogan 
v. Barbour (1385) 53 Conn. 76, 22 Atl. 
686, 55 Am. Rep. 65, supra.

The view has been expressed that 
it is necessary, in order to complete 
an election by ballot, to announce the 
result of the ballot. Thus, it has been 
said that “when a legislative body ex­
presses its will bv ballot, its act is not 
complete before the result of the bal­
lot is ascertained and made known.” 
State ex rel. Scofield v. Starr (1906) 
78 Conn. 636, 63 Atl. 512, discussed 
infra, IV. c, 2. And see Tuck v. V ic­
toria (1892) 2 B. C. 179, supra. But 
for a contrary view, 3ee State ex rel. 
Calderwood v. Miller, 62 Ohio St. 436, 
57 N. E. 227, supra.

2. Defective or doubtful ballot.
Where a ballot taken by a collective 

body for the purpose of electing a per­
son to oflice is defective or irregular, 
or where there is some question in the 
minds of the members as to its regu­
larity, there would seem to be no ques­
tion but that the appointive body 
should be permitted to take another 
ballot and that an appointment made 
on such questionable ballot, should not 
be considered as final and irrevocable. 
This seems to be the universally rec­
ognized rule.

Thus, in State ex rel. Scofield v. 
Starr (1906) 78 Conn. 636. 63 Atl. 512. 
where, upon a ballot being taken by 
a council convened for the purpose of 
electing a city surveyor, there was 
one more vote than there were mem­
bers voting, one of the votes being a 
blank, and, after this fact had been 
called to the attention of the council 
by the presiding officer, the council 
took three more ballots, it was held, 
against the objection raised by the 
candidate receiving the plurality on

the first ballot that the blank vote 
was merely a blank piece of paper 
which had accidentally attached it­
self to the back of one of the regular 
ballots, and had been innocently cast 
into the ballot box by the alderman 
voting that ballot, that the presence 
of the blank in connection with the 
fact that there were more votes cast 
than there were members voting 
raised a sufficient doubt with respect 
to the regularity of the ballot to 
justify the council in disregarding the 
ballot and taking a further vote; and 
that the candidate elected on the last 
ballot was entitled to the office. The 
court said: “ Upon principle it seems 
to us clear that the common council, 
upon discovering that more ballots, in­
cluding one blank ballot, had been 
cast than there were persons voting, 
had the power to exercise its discre­
tion whether to make an investiga­
tion then and there, which might re­
quire each member to declare how he 
voted, or to assume that the evident 
irregularity was harmless, or to ex­
clude all suspicion of fraud by allow­
ing each member to again cast his bal­
lot; that in pursuing the latter course 
the council reasonably exercised its 
power as a legislative body in express­
ing its will by ballot; that this course 
was properly taken by each member 
participating in another ballot; and 
that having thus exercised its discre­
tion, the process of appointing or 
electing a city surveyor by ballot was 
not completed until the result of the 
ballot appointing the respondent was 
ascertained.” The court did not seem 
to feel that this result was contrary 
to the result reached in State ex rel 
Coogan v. Barbour (1S85) 53 Conn. 
76. 22 Atl. 686, 55 Am. Rep. 65, supra, 
as it cites that case in support of the 
general rule, admitted by it to be 
sound, that, after the will of the legis­
lative body has been finally expressed, 
the appointment cannot be revoked.

And in State ex rel. Cole v. Chap­
man f 187S) 44 Conn. 595, where, at a 
meeting for the election of a city at­
torney at which forty-five members of 
the council were present, the first bal­
lot showed twenty-two votes for each 
of the candidates and one blank vote.
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and, upon being informed by the tell­
ers that the ballot had resulted in a 
tie without being tolii ot the blank 
vote, the mayor then cast the decid­
ing vote in favor of one of ‘die candi­
dates. but the council, refusing to ac­
cept the declaration of the mayor that 
the first ballot had resulted in a tie. 
took a second ballot by yeas and nays 
at which the other candidate was 
elected, it was held that, the fi st bal­
lot having been ineffective to elect 
either one of the candidates by rea­
son of the fact that there were an odd 
number of members present, and 
therefore a tie vote within the mean­
ing of the statute permitting the may­
or to cast the deciding vcte in case of 
a tie was impossible, it was within the 
power of the council to rescind its 
vote on the first ballot and proceed to 
take a second ballot, although it was 
said that, if the candidate elected on 
the first ballot had been duly and le­
gally elected, the power of the coun­
cil would have been exhausted.

Likewise, in Allen v. Morton (1910) 
94 Ark. 405, 127 S. W. 450, where, up­
on a meeting of the board of trustees 
of the University of Arkansas for the 
purpose of electing a treasurer of the 
university, the first ballot contained 
a vote without a name on it, and, al­
though one of the candidates for the 
otfice had a majority of the votes on 
such ballot even considering the 
blank vote, the board proceeded to 
take a second ballot, which resulted 
in a tie, and the governor of the state 
as president of the board then cast his 
vote in favor of ano th e r candidate, 
such candidate then be ing  declared 
elected, the e le c tio n  o f such candidate 
was uphe ld , against the objection of 
the candidate hav in g  the majority on 
the first ballot that the board had no 
power to reconsider its action and 
take a second ballot.

In Massachusetts, where an appoint­
ment made by a collective body is not 
considered to be complete and irrevo­
cable until the final dissolution of the 
meeting, it would seem that, a fortiori, 
the appointment is subject to recon­
sideration where there is a question 
as to the regularity of the balloc,

So. in Atty. Gen. v. Simonds (.1373)

111 Mass. 256. where, upon a ballot 
taken for the election of a moderator 
for a town meeting, no check list was 
used as required by law. but the per­
son elected was sworn in and acted as 
moderator of the meeting, and a bal­
lot was then taken for the purpose of 
electing selectmen, on which ballot 
the check list was used, after which 
the meeting was adjourned to meet at 
a later date, and at the adjourned 
meeting it was decided that, because 
of the irregularity in the selection of 
the moderator at the former meeting, 
the election of the selectmen at that 
meeting would be disregarded and a 
new ballot taken, it was held that it 
was within the power of the meeting 
to treat the first election as void, and 
that this was true even though the se­
lectmen elected at the first meeting 
had in the meantime taken the oath 
of otfice. With regard to the authori­
ty of the meeting thus to declare the 
first election void, it was the court’s 
view that th_ fact that the election 
was rescinded at an adjourned meet­
ing instead of at the meeting original­
ly called was immaterial, a regular and 
proper adjournment being regarded as 
a continuation of the same meeting.

And in Baker v. Cushman (1S79) 
127 Mass. 105, where the result of the 
first ballot taken by a city council for 
the purpose of electing a city clerk 
showed a plurality in favor of one 
candidate, but also disclosed that 
there had been one more vote cast 
than there were members voting, and 
the council, after declaring this first 
ballot void, proceeded to take another 
ballot, it was held that the candidate 
eiected on the second ballot was en­
titled to the oflice. As said by the 
court: “ It was u.th in the lawful
power of the convention, at the same 
meeting, and before the result of the 
election had been declared, to treat 
the proceedings already had as irregu­
lar and invalid, and to vote anew.”

Likewise, in Keough v. Holyoke , 
(1892) 156 .Mass. 403, 31 N. E. 387, 
where, upon a ballot being taken by a 
city council for the purpose of elect­
ing a collector of taxes, there was a 
plurality in favor of one of the candi­
dates. but there was one scattering
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vote, and, after examining this scat­
tering vote and finding it to be illegi­
ble, the mayor directed another ballot 
to be taken, which was done without 
any objection being raised thereto, 
and the person selected on this ballot 
was declared elected by the mayor, it 
was held that this person had been 
duly appointed to the office, so that 
the council could not remove him at a 
later meeting and aopoint the person 
receiving the plurality on the first 
ballot. In support of this result, the 
court said: “Without considering
whether there is any absolute rule of 
law as to what should be done with a 
vote of this kind, it is plain that the 
mayor’s decision on the facts was a 
reasonable one, and that it was for 
the tellers in the first instance, and 
then for the mayor, to make the deci­
sion. If the name on the vote could 
not be made out with -asonable cer­
tainty, it ought not to i. e been count­
ed for any person: if the vote was cast 
by a member of the convention as a 
vote for a real and not a fictitious per­
son. it should have been counted in 
ascertaining the whole number of 
votes cast. The convention, by pro­
ceeding to another ballot, in which all 
the members voted, assented to the de­
cision of the mayor, and the petitioner, 
having been elected on that ballot, 
and having been duly declared elected, 
and the convention then having been 
dissolved without taking any action 
affecting this declared result, the pe­
titioner must be held to have been 
duly elected to the orfice.”

There is also dictum supporting the 
rule that an appointment by ballot is 
subject to reconsideration where there 
is some question as to the regularity 
of the ballot, in State v. Phillips 
(1687) 79 Me. 506. 11 Atl. 274 ( fo r ­
mer appeal in (1S87; Me.) 10 Atl. 
447), discussed supra. IV. c, 1, in 
which it was said that it was within 
the power of a board of aldermen to 
set aside an appointment for an ir­
regularity or illegality in the ballot 
at any time before the result of the 
ballot was declared: and in State ex 
rel. Burdick v. Tyrrell 1 1914) 158 Wis. 
425. 149 N. W. 230. Ann. Cas. 1916E, 
270, discussed supra, IV. c, 1, in which

the  c o u rt recognized th a t i f  th e re  wa3 
m is ta ke  o r f r a u d  in  the ta k in g  o f the  
b a llo t , the b a llo t m ig h t be re sc inded .

And see Tuck v. Victoria (1892) 2 
B. C. 179. infra, V. e, in which the 
court refused to state what would be 
the effect of an appointment by ballot 
where there was a mistake in the bal­
lot.

Upon analysis, the right of a col­
lective body to reconsider an appoint­
ment where there is a defect or irreg­
ularity in the ballot would seem to de­
pend not so much upon the question 
of whether an appointment made at a 
meeting of a collective body may be 
rescinded at the same meeting or at an 
adjourned meeting, but rather upon 
the question of the power of such a 
body to correct errors in its proceed­
ing.

As said in State ex rel. Scofield v. 
Starr (1906) 78 Conn. 636. n  Atl. 512, 
“ The decisive question wa jt  wheth­
er an appointment under the first bal­
lot would have been valid if no fu r ­
ther steps had been taken after the 
announcement of the state of vote up­
on that ballot, but whether the coun­
cil had the power, upon that announce­
ment, to take another ballot.”
d . R u le s  o f  o rd er  p ro v id ing  fo r  r e c o n ­

s idera t ion .
For cases involving the confirma­

tion of appointment, see infra, subd. 
VI.

In view of the fact that the manner 
in which a collective body is to func­
tion and express its will must be left 
largely to its own discretion, and the 
general concession that it is within 
the power of such a body to adopt all 
necessary rules for the proper con­
duct of its meetings, there would seem 
to be no question but that such a 
body may adopt a rule with respect 
to the reconsideration of matters 
passed upon by it.

With respect to the right to attack 
the validity of rules of order provid­
ing for reconsideration, attention is 
called to the annotation in 76 L. ed. 
U. 3. 967. entitled "P)wer of court 
to pass upon rules of legislative bod­
ies."

As illustrative of rules of order per-
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mittmc reconsideration, see Roberts, 
Rules of Order.  ̂ 27.

And for a ease illustrating the jud i­
cial application of Roberts. Rules of 
Order, see People ex rel. MacMahon 
v. Davis (101.3) 234 111. 439. 120 N. E. 
326, 2 A.L.R. 1650, discussed infra, 
subd. VI. c. in which, in holding that 
the fact that the appointees had as­
sumed the duties of the office did not 
give them any additional rights where 
there was a motion pending to recon­
sider the confirmation of their ap­
pointmenc, the court pointed out that, 
under Roberts’s Rules of Order, which 
had been adopted as the rules govern­
ing the appointive body, the effect of 
a motion to reconsider is to suspend 
all action that the original motion 
would have required until the recon­
sideration is acted upon, attention 
likewise being given, in connection 
with the effect of a motion to lay the 
motion for reconsideration on the 
table, to the provision in Roberts's 
Rules of Order with respect to mo­
tions to lay on the table.

Where the rules governing a collec­
tive body at the time of the appoint­
ment of an officer provide for the re­
consideration of matters passed upon 
by it, it is generally held that the 
appointment is subjecc to reconsidera­
tion upon the conditions and within 
the time provided for in such rules.

Thus, in the reported case (THORNE 
v. SQUIER (Mich.) ante, 126) and in 
the companion case of North v. Wag­
ner (1933) —  Mich. — . 249 N. W. 494, 
it was held that where a commission 
about to go out of orfice eiected a per­
son to fill a city orfice. but. upon a 
motion made by one of the members 
of the original commission, proper no­
tice having been given by "he com­
missioner of bis intent to make such 
motion, the incoming commission re­
voked the appointment ar.d appointed 
another, such reconsideration was 
held to be proper, where the rule by 
which the proceedings of the commis­
sion were governed provided that a 
motion to reconsider any vote should 
not be in order after one regular meet­
ing of the commission had intervened 
between the decision and the motion 
for reconsideration, but that it should

be in order for any commissioner of 
the prevailing side to move for a re­
consideration during that period, pro­
vided that he should file a notice of 
his intention so to move within forty- 
eight hours after the motion to be 
reconsidered was passed. This result 
was held not to be affected by the 
fact that there had been another meet­
ing of the commission intervening be­
tween the time of the appointment 
and the time of the meeting at which 
the appointment was rescinded, where 
such meeting was merely for the pur­
pose of canvassing the vote following 
a city election, and could not be con­
sidered as a regular meeting of the 
commission within the meaning of its 
rules. Vigorous dissent from this re­
sult was expressed by two of the 
judges (see North v. Wagner (Mich.) 
supra).

And the rescission of an appoint­
ment made by a board of supervisors 
on the next day following the appoint­
ment has been held to be entirely 
proper, where it was a rule of the 
board that a motion for reconsidera­
tion might be made by any member 
on the same day or on the next day 
following the decision proposed to be 
reconsidered. People ex rel. Birch v. 
Mills ( IS84) 32 Hun (N . Y .) 459.

For further authority, see the divi­
sion of the annotation dealing with 
the right of a legislative body under 
its rules of order to revoke its con­
firmation of an appointment, infra,, 
subd. VI.

The th eo ry  upon w h ich  i t  is held 
th a t an appo in tm en t is su b je c t to  re ­
con s id e ra tio n  where  the  ru le s  by 
w h ich  the a p p o in tin g  body is gov­
erned p rov ide  fo r  re cons id e ra tio n  
seems to  be th a t the a pp o in tm en t is 
made sub je c t to the con d itio n  th a t i t  
may be revoked a t any tim e  w ith in  
the period  p rov ided  fo r  re cons ide ra ­
tio n . T horne  v . Squier  'M ic h . )  ( re ­
po rted  h e re w ith ) ante, 126.

And to the same effect, see People 
ex rel. Birch v. Mills (1384) 32 Hun 
(N . Y.i 459, in which it was said: 
“ The procedure was in entire accord­
ance with the rules, and any appoint­
ment would be subject to them. They 
are a law to the supervisors and to all
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persons dealing with them. All con­
tracts implied from a resolution are 
subject to the right to change it by 
another resolution passed in accord­
ance with the ruies of the board.”

As said in Atty. Gen. v. Oakman 
(1901) 12<3 Mich. 717, S6 N. W. 151, 
80 Am. St. Rep. 574. infra, subd. VI.
b. if the vote of a deliberative body 
upon the question of an appointment 
or the confirmation of an appointment 
is subject to reconsideration under 
the rules of order governing the delib­
erative body or under the usual par­
liamentary rules with respect to re­
consideration. the appointment is not 
complete beyond recall until the pow­
er to reconsider has been cut off by 
the lapse of time.

With respect to the proper attitude 
to be taken by the judiciary in regard 
to rules of order adopted for the gov­
ernment of legislative bodies, it has 
been aptly said: "If it be said that
the powers of the county court are 
ministerial, judicial, and legislative, 
and that, in the election of a county 
superintendent by the justices, legis­
lative powers were exercised, and in 
determining this contest its judicial 
power is alone invoked, we reply, if 
this be conceded, that in the absence 
of statutory limitation, the justices, 
as a legislative tody, can adopt their 
own methods, not in conflict with the 
law of the land, of expressing their 
legislative choice, and if they adopt 
a method of expressing their will, and 
under this method, as construed by 
judicial rules, do express their will, 
but they decide that they have not, 
and proceed under their met!:'d until 
they do reach a choice acceptable to 
their legislative judgment, then this 
legislative judgment, if not violative 
of the law, car,nor. be reviewed and set 
aside by the courts. In this aspect 
of the question it involves an appli­
cation of the rules of parliamentary 
law to the facts more than the rule3 
and principles of iaw in its usual ap­
plication to the decision of disputed 
rights.” Leonard v. Haynes (18S4) 
14 Lea iTenn.) 447, discussed infra, 
3ubd. IV. e. And to the same effect, 
see Donneilv v. Fritts  ̂1029) 159 
Tenn. 605, 21 S. W. (2d) til9.

In Plantz v. Rensselaer County
(1924) 122 Misc. 576, 204 X. Y. Supp. 
27. the defeat of a motion to recon­
sider a vote by which certain officers 
were appointed by a board of super­
visors was held not to exhaust the 
powers of the board and prevent the 
board from taking further action in 
the matter except by unanimous con­
sent, under a rule governing the re­
consideration of motions which pro­
vided that “ a motion to reconsider, 
being put and lost, shall not be re­
newed, nor shall any subject be a sec­
ond time reconsidered without unani­
mous consent,” where the appoint­
ment to which the motion for recon­
sideration by the board had been di­
rected was a nullity by reason of the 
fact that the appointee had received 
only a majority of the votes cast, and 
not a majority of the total members 
of the board as required by law. In 
reaching this result, the court pointed 
out that, in order to have a reconsid­
eration within the meaning of the 
rules governing motions for recon^d- 
eration, it is necessary to have ie 
valid and effective decision which can 
be made the subject of the reconsid­
eration, and, if the decision of the 
board to which the motion for recon­
sideration is directed is a mere nul­
lity, there is nothing to be reconsid­
ered. In the words of the court: 
“The rule governing motions for re­
consideration refers to the reconsid­
eration of a decision of the board, and 
it must be held to apply to a decision 
which has actually been made, and 
which is lawful and effective, and 
which expresses the performance of 
a duty or the exercise of a power." 
A distinction is also noted between 
a reconsideration after the defeat of 
a resolution involving matter with 
which the board may or may not con­
cern itself at its own discretion and 
a reconsideration following a failure 
to act with respect to a mandatory 
duty.

For the question whether the ruies 
of an appointive body with respect 
to reconsideration apply to the sum­
mary removal of an orticer, see Ex 
parte Richards (1873) L. R. 3 Q. B.
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Div. (Eng.) 363. discussed at length 
in subd. I. b. supra.
e. Contest proceed!ngs  be fore  ap p o in t iv e  

hotly.
An unusual situation exists in Ten­

nessee with respect to the office of 
county superintendent of schools. In 
that state the office of county super­
intendent is filled through an elec­
tion by the quarterly county court. 
Under the theory adopted by the Ten­
nessee court, that, in the absence of 
any special statute with respect to 
the contest of elections, the contest is 
to be heard before the body by whom 
the officer is inducted into the office, 
it has been held that this quarterly 
county court is the proper body before 
which to bring contest proceedings in 
the case of a dispute in the election 
of a county superintendent. Leonard 
v. Haynes (1884) 14 Lea (Tenn.) 447, 
as explained in Johnson v. Brice 
(1903) 112 Tenn. 59. 83 S. W. 791; 
Donnelly v. Fritts (1929) 159 Tenn. 
605, 21 S. W. (2d) 619. Thus is pre­
sented the anomalous situation of an 
appointive body being the judge of 
the validity of its own appointment.

In a recent Tennessee case, how­
ever, the act of the quarterly county 
court in reviewing the validity of its 
own appointment and determining the 
rights of the parties in contest pro­
ceedings under this rule has been held 
to be merely a reconsideration of its 
former action, rather than a judicial 
review of such action. Thus viewed, 
it is held that the county court, acting 
in accordance with its rules of proce­
dure, has the power to reconsider an 
appointment in contest proceedings 
brought before it. Donneilv v. Fritts 
'1929) 159 Tenn. 605, 21 S. W. (2d) 
619. The view taken by the court is 
expressed as follows: "The hearing
of this contest by the quarterly coun­
ty court at its April, 1929. term really 
involved a determination by that body 
as to whether proper rules of proce­
dure had been followed in the election 
of the county superintendent at the 
previous January term. If the jus­
tices concluded that their former pro­
cedure was irregular, not in accord­
ance with parliamentary practice or 
their own methods of transacting busi­

ness. it was within their province to 
reconsider their former action. The 
legislative judgment of the quarterly 
county court upon a matter of this 
character ‘not in conflict with the law 
of the land,’ as said in Leonard v. 
Haynes, may not be reviewed by the 
courts. The case before us is to be 
distinguished from cases in which the 
quarterly county court has acted il­
legally and beyond its authority. 
Such action as that can, of course, be 
reviewed in courts upon proper pro­
cedure. This case is merely one in 
which the justices have declared that 
action appearing to have been taken 
by them formerly was irregular, and 
not an expression of their will, and 
in which they proceeded by a method 
within their competency to declare 
their real intent."

For another Tennessee case deal­
ing with the right of the quarterly 
county court to rescind an appoint­
ment of a county superintendent, but 
in which the county court was not 
acting in its judicial capacity in re­
considering the appointment, see State 
ex rel. Pierce v. Hardin (1931) 163 
Tenn. 471. 43 S. W. (2d) 924, dis- 
c .ssed supra, subd. IV. c, 1.
V. R u le  cons id ered  w ith  respec t to the  

f ina li ty  o f  the  a p p o in tm e n t .

a. I n  genera l .
There would seem to be no question 

but that an appointment is subject to 
reconsideration at any time before it 
is finally completed. As said in Board 
of Education v. McChesney (1930) 
235 Ky. 692, 32 S. W. (2d) 26. “An 
appointment to office may be revoked, 
of course, at any time before the act 
becomes final.” It thus becomes im­
portant. in determining whether an 
appointment may be reconsidered, 
to ascertain at what stage the appoint­
ment is finally completed.

It should be observed, however, that 
it is not intended in the present divi­
sion of the annotation to take up the 
general question of when an appoint­
ment becomes final and complete. If 
an attempt were made to present all 
of the authorities on this question, it 
wouid be necessary to extend the dis­
cussion to questions other than the
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right ot* the appointive power to re­
consider an appointment. For ex­
ample. the question of the finality of 
an appointment arises in almost alt 
cases where mandamus is sought to 
compel the completion of nn appoint­
ment; likewise, in cases dealing with 
the question of the point of time at 
which the liability of the sureties on 
the officer's bond attaches, and in 
many other cases. The cases dis­
cussed in th ; present division of the 
annotation, therefore, should be re­
garded rather as illustrative of the 
general principles with respect to the 
finality of appointments, than as an 
exhaustive collection of cases on such 
question.

With respect to the general rule 
governing the finality of appoint­
ments, it has been said that “ it is com­
pleted when the last act of the ap­
pointing authority has been accom­
plished.’’ Board of Education v. Mc­
Chesney (1930) 235 Ky. 692, 32 S. W. 
(2d) 26. To the same effect, see. Mar- 
bury v. Madison (1803) 1 Cranch 
(U . S.) 137, 2 L. ed. 60.

For the finality of recess appoint­
ments, see supra, subd. III. b.

For the finality of an appointment 
by ballot, see supra, subd. IV.
b. Xotice and acceptance of appoint­

ment.
In State ex rel. Whitney v. Van 

Buskirk (1878) 40 N. J. L. 463, dis­
cussed infra, subd. VI. c, the con­
firmation of a nomination made by 
a mayor to a board of councilmen was 
held not subject to reconsideration 
although no notice had been given to 
the appointee of the appointment.

In Taylor v. Board of Education
(1931) 111 W. Va. 52. 160 S. E. 299, 
where an order was entered at a meet­
ing of a board of education appoint­
ing ,t certain person as teacher for 
the following school year, and the 
next day a form of contract supplied 
by the state department for use in the 
employment of teachers was signed 
by th. officers of the board, but a re­
quest made by the appointee a few 
d; vs later that she be allowed to sign 
such contract was refused, a.id subse­
quently, after a change in the person­
nel of the board, the appointment was

revoked, it was held that the appoint­
ment was final without an acceptance 
by the appointee, and that the at­
tempted revocation was unauthorized.

The question whether the appoin­
tive body loses its power of reconsid­
eration by communicating the fact of 
the appointment to the appointee was 
raised, but not decided, in Wood v. 
Cutter (1884) 138 Mass. 149, supra, 
subd. IV. c. 1.

And the court in Allen v. Morton 
(1910) 94 Ark. 405, 127 S. W, 450, 
supra, subd. IV. c, 2, declined to ex­
press any opinion as to whether the 
board appointing the officer could de­
prive itself of the power cf recon­
sidering the appointment at the same 
meeting, by communicating the fact 
of appointment to the appointee and 
by the acceptance of the appointment 
by him.

For the right of a common council' 
to rescind the confirmation of an ap­
pointment after the appointee had 
performed every act required of him 
to indicate his acceptance of the of­
fice, see Re Fitzgerald (1903) 82 N. Y. 
Supp. 811 (affirmed in (1903) 38 App. 
Div. 434, 84 N. Y. Supp. 1125), dis­
cussed infra, subd. VI. c.
c. Issuance of commission; signing ap­

pointment.
The question whether an appoint­

ment has become final and complete 
so as to preclude reconsideration has 
arisen in a number of cases in con­
nection with the issuance of a com­
mission or the execution of a writing 
evidencing the appointment.

In the famous case of Marbury v. 
Madison (1303) 1 Cranch ( U .S . )  137, 
2 L. ed. 60, an appointment by the 
President of the United States, under 
the power conferred upon him by the 
Constitution to nominate, and, by and 
with the advice and consent of the 
Senate, to appoint, all officers of the 
United States, and, by another article 
of the Constitution, to commission al! 
officers of the United States, it being 
provided by an act of Congress that 
the Secretary of State should keep the 
seal of the United States and should 
affix such seal to all civil commissions, 
was held to be final and irrevocable 
after the commission had beeu signed
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and the seal affixed to it by the Sec­
retary ot State, althou-.'h the :ommis- 
sion had not been delivered to the 
appointee.

But, where the law provides that 
every officer elected or appointed to 
fill a vacancy shall be commissioned 
or receive a certificate of election or 
appointment, and no commission or 
certificate is issued to one appointed 
to fill a vacancy, the appointment may 
be reconsidered and another appoint­
ed. Conger v. Gilmer (1867) 32 Cal. 
75.

So. in accordance with the state­
ment in Marbury v. Madison (U . S.) 
supra, to the effect that the final act 
of the appointment is the signing of 
the commission, it was held in Har­
rington v. Pardee (1905) 1 Cal. App. 
278, S2 Pac. 83, where a person had 
been appointed to an office by the gov­
ernor and the appointment confirmed 
by the senate, but no commission had 
ever been issued and the successor 
to the governor refused to issue such 
commission, that the appointment had 
never been completed. The court in 
this case said: “The appointment is 
not made until the commission is is­
sued, and issuing the same is the last 
act, and in issuing the commission of 
the governor is performing an execu­
tive and not a ministerial act, and is, 
therefore, acting under his discretion­
ary powers, and may or may not issue 
the commission, although the senate 
may have advised it and consented 
that he should make the appoint­
ment.”

But in Hoke v. Field HS73) 10 
Bush '.Kv.) 144. 19 Am. Rep. 33. an 
appointment by a judge of a county 
court, which was evidenced by open 
and unequivocal acts and statements 
of the judge and by the act of the 
clerk of the court in inducting the 
appointee into office, was held to be 
final and irrevocable, although there 
was no valid written evidence of the 
appointment.

Of course, where no commission is 
required for the office, the finaiity of 
the appointment does not depend upon 
the issuance of a commission.

Thus, in Draper v, state 1911) 175 
Ala. 547, 57 So. 772. Ann. Cas. 1914D,

301, upon the theory that the statute 
providing that all state officers ap­
pointed by the governor to fill vacan­
cies should be commissioned did not 
apply to city commissioners, and that 
no commission was required in the 
case of such officers, it was held that 
the appointment of a person by the 
governor to fill a vacancy in the office 
of city commissioner was complete 
and irrevocable after the act of ap­
pointment, although the appointee 
never received a commission. Two 
judges, however, dissented from this 
result upon the ground that the office 
of city commissioner was a state office 
within the contemplation of the stat­
ute and therefore an office which re­
quired a commission, and that, even 
if not considered as a state office, the 
statute creating the office should be 
considered aa having been passed by 
the legislature subject to the general 
practice of the governor under the 
other statute of issuing commissions 
in all cases where appointments were 
made to fill vacancies.

A distinction should be noted be­
tween cases where the issuance of 
the commission is an essential part 
of the appointment and cases where 
it is simply the exercise of a minis­
terial function.

Thus, where the appointive power 
is vested in a body other than the gov­
ernor. as where the office is to be filled 
through an election by the people, and 
the function of the governor in issu­
ing 3 commission to the person ap­
pointed or elected is purely minis­
terial. and he has no discretion with 
tesoect to the issuance of the com­
mission. it would seem clear that, 
after the governor ha3 once performed 
this duty by the issuance of a com­
mission, his power is exhausted and 
the commission cannot be revoked by 
him. Ewing v. Thompson (1862) 43 
Pa. 372. As the court said: "The
power of the governor to revoke a 
commission once issued to an officer, 
not removable at the pleasure of the 
governor, may well be denied. Even 
where he has the power of appoint­
ment of such an officer, an appoint­
ment once made is irrevocable. Much 
more, it would seem, is a commission


