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Glossary-a3

Glossary

CASE DISPOSITIONS

Cleared (UCRdefinition) 1. An arrest is made. 2. A person who hasbeenarrestedononecaseconfesses to having 
committed other specific reported offenses. 3. The person known to be responsible for the commission of 
a reported offense dies.

Unfounded (UCR definition) Reported offenses that are false or baseless with the following exception:
All "justifiable" homicides are reported as "unfounded" on the UCR report according to F.B.I. guidelines. 
(See Justifiable Homicide")

(APD definition) Offenses reported to AJPD that have been found to be false or have no basis in fact. There 
are no exceptions to this.

CRIME OFFENSES

"Actual" Offenses (UCR definition) Those reported offenses found to be valid, not unfounded.

Assault, Felony An unlawful attack by one person upon another for the purpose of inflicting severe or 
aggravated bodily injury with the use of any dangerous weapon.l

Assault, Sexual (See Sexual Assault)

Assault Simple Assaults which do not involve the use of a firearm, knife, cuttinginstrument,orother dangerous 
weapon and in which there were no serious or aggravated injuries to the vietims.l

Burglary (UCR definition) 1. The unlawful entry of a structure to commit a felony or theft. The use of force to 
gain entry is not required to classify an offense as burglary.! 2. (State definition) The unlawful entry of 
a structure, including motorhomes, with the in te n t to commit a felony or theft2.

Domestic Violence Those crimes against the person, harassments, criminal trespasses, & assault s which are 
committed against: 1) spouse, 2) former spouse, 3) grandparent, 4) parent, 5) child of the person commi tting 
the act 6) co-habitant of the dwelling of the person committing the act.3

Drunkenness Simple drunk problems involving no other serious offenses. Includes: Drunk in Roadway, 
Drinking in Public, Non-Criminal Detention, and Drunk Problems, such as, vagrancy & disturbances 
"caused more by the person's state of intoxification than by intent to commit a crime."2

Homicide (UCR & APD definition) The willful (non-negligent) killing of one human being by another. Not 
included in the count for this offense classification are deaths caused by negligence, suicide, or accident; 
justifiable homicides; and attempts to murder or assaults to murder, which are scored as aggravated 
assaults.l

I



Glossary-34

Justifiable Homicide (UCR definition) 1. The killing of a felon V  a peace officer in the line of duty, or 2. The 
killing (during thecommission of a felony) of a felony by a private citizen.l Justifiable homicides, according 
to F.B.I. guidelines for UCR reporting, are always scored as "Unfounded."l

Larceny-Theft The unLwful taking, carrying, leading, or riding away of property from the possession or 
constructive possession of another. Does not include embezzlement, "con" games, forgery, and worthless 
checks. 1

Motor Vehicle Theft The theft or attempted theft of a motor vehicle. This does not include the taking of a motor 
vehicle for temporary use by those persons having lawful access.l

Offenses Against Family Includes such offenses as: Child Abuse, Child Neglect, Contribute to the Delinquency 
of a Minor, and Custodial Interference, Sale of Tobacco to Minor, Criminal Nonsupport, Disseminating 
Pornography to Minor.

Other Accidents Accident involving one vehicle and moose or other animal.l

Part I Offenses (Part I Crimes) (UCR definitions) Broken down as Homicide, Forcible Rape, Robbery, 
Aggravated Assault, Burglary, Larceny/Theft, and Arson.'l

Property Crimes Offense involving property only — no assault to persons are involved. I.e.: Burglary, Theft, 
Stolen Vehicle, Arson.

Rape (UCR definition) The carnal knowledge of a female forcibly and against her will. The victim must be a 
female and the assault must be made with the penis into the vagina. Assaults or attempts to commit rape 
by force or threat of force are also included; however, statutory rape (without force) and other sex offenses 
are excluded.l (See "Sexual Assault")

Robbery The taking or attempting to take anything of value from the care, custody, or control of a person or 
persons by force or threat of force or violence and/or putting the victim in fear.l

Sexual Assault (State & Municipal definition) The "sexual penetration with another person without consent of 
that person"; or the attempt to "engage in sexual penetration with another person without consent of that 
person and causes serious physical injury to that person." Also defined as "the sexual contact with another 
person without consent of that person". (Note that this definition uses the term "person" and does not 
specify that it must be a female as the UCR definition does.)

Suspicious Includes Suspicious Person, Suspicious Vehicle, and Suspicious Circumstances.l

Theft - All Other Theft not specifically classified. This category includes thefts from fenced enclosures, boats, 
and airplanes. Thefts of animals, lawn mowers, lawn furniture, hand tools and farm and construction 
equipment are also included where no breaking or entering of a structure is involved.

UCR Uniform Crime Reporting A nationwide voluntary program of reporting crimes; administered by the FBI. 
A standard used by all participating agencies which measures crime statistics, and trends.

Violent Crime Offense involving assault to a person, i.e. Homicide, Rape, Robbery and Assault.

Uniform Crime Reporting Manual, (c) 1984
Anchorage Police Department Regulations and Procedures Manual
Anchorage Police Department Report Writing Manual
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M E M O R A N D U M February 5, 1991

SUBJECT: Confirmation Power of Legislature When the Governor Has 
Failed or Refused to Transmit the Appointment to the Legisla­
ture (Work Order No. 17LS-0664)

FROM:

TO:

Legislative Counsel

Representative Dave Donley 

Gerald P. Luckhaupt

You have asked what the authority of the legislature is to hold confirmation 
proceedings for an appointee of the governor when the governor fails or refuses to 
transmit the name of the appointee, or notice of the appointment, to the legislature 
for confirmation. We hereby respond as follows.

Initially, in considering your question we must look to the constitution to determine 
the appointment power of the governor and the authority of the legislature to 
confirm or reject those appointments. Article III, sec. 25, of the Alaska Constitution 
provides:

The head of each principal department shall be a single executive 
unless otherwise provided by law. He shall be appointed by the 
governor, subject to confirmation by a majority of the members of the 
legislature in joint session, and shall serve at the pleasure of the 
governor, except as otherwise provided in this article with respect to 
the secretary of state. The heads of all principal departments shall be 
citizens of the United States.

And art. Ill, sec. 26 provides:

When a board or commission is at the head of a principal department 
or a regulatory or quasi-judicial agency, its members shall be appointed 
by the governor, subject to confirmation by a majority of the members 
of the legislature in joint session, and may be removed as provided by 
law. They shall be citizens of the United States. The board or 
commission may appoint a principal executive officer when authorized



by law, but the appointment shall be subject to the approval of the 
governor.

These provisions provide that the governor has the authority to appoint the "head of 
each principal department" of the state and the members of each board or 
commission that "is at the head of a principal department or a regulatoiy or quasi­
judicial agency." These appointees are all subject to the legislature’s constitutional 
authority to confirm or reject them.-^

/
In Bradner v. Hammond. 553 P.2d 1, 7 (1976), the Alaska Supreme Court described 
the authority of the legislature to confirm the appointees described in sections 25 and 
26 as:

not a distinct legislative power, but rather a part of the executive 
power of appointment which has in turn been delegated in some 
specific instances by constitution to the legislative branch of govern­
ment.

Therefore, the power of confirmation of the governor’s appointees to the "head of 
each principal department" and to membership on each board or commission that "is 
at the head of a principal department or a regulatory or quasi-judicial agency", 
though normally an executive branch function, has been exclusively delegated to the 
legislature by the Alaska Constitution.

To implement this confirmation power granted by the constitution the legislature has 
enacted AS 39.05.080. This section provides that the governor:

shall, within 30 days of the convening of the legislature in regular 
session, present to the legislature the names of the following persons:
(A) persons appointed to a position or membership who have not 
previously been confirmed by the legislature or either house of it; (B) 
persons appointed subject to confirmation to fill an existing position or 
membership vacancy; (C) persons to be appointed subject to confirma­
tion to fill a position or membership the term of which shall expire 
before July 2, following the session of the legislature. If an appoint­
ment is made after the deadline but while the legislature is in session, 
the appointing authority shall, within five calendar days after the 
appointment is made, present to the legislature for confirmation the

Representative Dave Donley
February 5, 1991
Page 2

^Other appointments subject to legislative confirmation include certain military officers, art. Ill, §19; 
the non-attorney members of the judicial council, art. IV, §8; members of the Commission on Judicial 
Qualifications, art. IV, §10, and members of the University of Alaska Board of Regents, art. VII, §3.



name of the person appointed. The deadline may be extended by the 
legislature by the approval of a concurrent resolution. ...

But what if the governor fails or refuses to transmit the names of his appointments, 
or a particular appointment, to the legislature? Is the legislature without authority 
to confirm or reject the appointment if the governor does not commence the 
confirmation process by transmitting the name? The Alaska Supreme Court has 
never considered this issue but the courts of several other states have. The leading 
case on the subject of the legislature’s authority to confirm or reject a gubernatorial 
appointment in the absence of a communication by the governor appears to be 
People v. Shawver, 30 Wyo. 366, 222 P.2d 11 (1924). Shawver was cited by the 
Alaska Supreme Court in Bradner for the proposition that confirmation is a portion 
of the executive’s appointment power that has been delegated to the legislature by 
the constitution. Bradner. supra, at 7, n. 19. In Shawver. the Wyoming Supreme 
Court after reaching this conclusion addressed the next part of the issue presented 
by that case: Whether the Wyoming Senate (granted the power to confirm the 
appointees of the governor by the Wyoming Constitution) could act to confirm or 
reject an appointee when the governor did not transmit the appointee’s name to the 
Senate and did not ask that the appointee be confirmed? The case involved the 
appointment of an individual to a state office by a governor who was then succeeded 
by another governor. The new governor failed to submit the appointment to the 
Senate for confirmation. The court said:

But why may not the Senate act upon an appointment of which it has 
knowledge, if the Governor should refuse or neglect to ask for such 
action especially where the appointee is known to have entered upon 
the duties of the office? A  provision for an appointment by the 
Governor with the consent of or to be confirmed by the Senate directs 
not only what shall be done, but also in effect what shall not be done.
The affirmative act of the two governmental agencies is required to 
confer title to an office under such a provision. A completed appoint­
ment cannot be made in any other way than as so provided. [Citations 
omitted] While the Governor’s act in selecting the person to be 
considered for an office may be the principal and perhaps the more 
important one of the two, it is not alone sufficient. A  construction of 
such provision denying the right of the Senate to act in any case unless 
directly requested to do so by the Governor or by a communication 
from his office would obviously give him the power to ignore the 
coordinate right of the Senate, and might mean the abolition of that 
right, and certainly would make it entirely dependent upon the 
Governor’s pleasure.

Representative Dave Donley
February 5, 1991
Page 3

Shawver. supra, at 23 - 24. The court then held that the Wyoming Senate properly 
confirmed an appointee, though the governor had not requested the confirmation.
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The Kansas Supreme Court reached a similar conclusion in Barrett v. Duff. 114 Kan 
220, 217 P. 918 (1923). That case involved the appointments to state offices by a 
governor during a recess of the legislature. The appointees entered upon the duties 
of their offices. A new governor took office and attempted to appoint others to the 
offices and removed the previous governor’s appointees. By constitution, the Kansas 
Senate had the authority to confirm the appointees of the governor and the governor 
could not remove the state officers involved here except as provided by law, for 
cause. The court said:

The plaintiffs deny any force or validity to the action of the Senate in 
considering and confirming the appointments of defendants because of 
the failure of the executive to directly transmit the names of defen­
dants. No good reason is advanced why the Senate would not consider 
such recess appointments without such direct word from the executive. 
Judicial notice or knowledge is the cognizance of certain facts which 
judges and jurors may properly take and act upon without proof 
because they already know them. Judicial notice means that the court 
will bring to its aid and consider, without proof of the facts, its own 
knowledge of those matters of public concern which are known to all 
well-informed persons. Legislative notice is far broader than judicial 
notice. 23 C.J. 58. The legislative department is equipped to deal with 
any condition, general or special, however manifested or brought to the 
knowledge of the law-making power. The mass of individual legislation 
found among the statutes of all the states demonstrates this legislative 
attribute. [Citation omitted].

The offices in controversy are all located in the capito. building, in 
which the Senate holds its deliberations. They are important depart­
ments of the state government. The Senate may, and often does, have 
official business with them. It receives reports from them. It considers 
the service which the departments are, by law, required to perform. It 
considers the extent of such service and its requirements. It considers 
and passes appropriations in order that they may lawfully and properly 
function. Under all the circumstances, the Senate cannot shut its eyes 
to the facts as to whether their respective offices are filled; whether 
they are functioning under the law, or whether there is a vacancy
therein The Senate, which has official knowledge of all of the acts
of another state department, may not close its eyes to an existing fact 
merely because the executive has failed to transmit a communication 
giving it the advice. The fact that the Senate is called upon to consent 
to or confirm appointments presupposes an investigation upon which 
to base its judgment as to whether or not it should confirm or reject 
the named appointee. It is a matter of common knowledge that the 
Senate of Kansas, likewise the Senate of the United States, may, and



frequently dc^s, investigate the character, fitness, and ability of the 
appointee submitted for its consideration. The Senate must be 
permitted to investigate on its own initiative, and without communica­
tion from the Governor, the status of offices; otherwise the Governor 
could fill and refill them at his pleasure by simply failing to advise the 
Senate.. . .  We conclude that the Senate did not go beyond its powers 
in making the investigation concerning the offices held by the defen­
dants, and, having satisfied itself, that it could properly exercise its 
judgment thereon. While it is the usual and customary courtesy of the 
executive to transmit such facts to the Senate, we believe it the better 
view to hold that the Senate may, on its own initiative, if it so desires, 
ascertain the facts upon which to base its deliberative and final 
judgment in confirming or rejecting appointees of the Governor.

Barrett, supra. 925-926.

Virtually all other courts that have considered this issue have reached the same 
conclusion. See, e.g., Bell v. Sampson, 232 K' . 376, 23 S.W.2d 575 (1930); 
McChesnev v. Sampson, 232 Ky. 395, 23 S.W.2d 584 (1930); State v. Halladav, 219 
N.W. 125 (S.D. 1928); State v. Brewster, 84 S.E.2d 231, 248 (W.Va. 1954); 
Commonwealth v. Stewart, 286 Pa. 511, 134 A. 392 (1926). Our research has 
disclosed only one court decision that has reached an opposite conclusion, Attorney 
General v. Warner, 299 Mich. 172, 300 N.W. 63 (1941). That court though, held that 
under the Michigan Constitution and that State’s court decisions that the confirmation 
power of the legislature is a legislative power, not a delegation of the executive’s 
appointment power. As such, its reasoning is contrary to the Alaska Supreme Court’s 
decision in Bradner and is distinguishable on that ground.

Therefore, we conclude that the legislature may properly consider the confirmation 
or rejection of art. Ill, sec. 25 and 26 appointees of the governor, absent a 
communication from the governor of a particular appointment or appointments made 
during the interim and the session. While it is hoped that the governor will comply 
with the reasonable procedure for communication of appointments the legislature has 
provided in AS 39.05.080, if the governor fails or refuses the legislature may take 
notice of previous appointments and of the persons occupying the constitutional 
offices listed in sections 25 and 26. To hold otherwise would allow the governor to 
prevent the legislature from exercising its constitutional confirmation power at his 
whim, caprice, or neglect and would render the confirmation function a nullity. 
Shawver, supra. Such an absurd result was not intended by the framers of our 
constitution and would not, we believe, be embraced by our courts.

Representative Dave Donley
February 5, 1991
Page 5
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M E M O R A N D U M February 11, 1991

SUBJECT: Discussion of Munson v. Territory of Alaska (W.0.17LS-0662)

FROM:

TO: Representative Dave Donley

Jerry Luckhaupt 
Legislative Counsel

You have requested a discussion of the case of Munson v. Territory of Alaska. 16 
Alaska 580 (1956) and of its significance, if any, to the dismissal by Governor Hickel 
of the chairman of the Alaska Public Utilities Commission. As the facts have been 
presented to me, Peter Sokolov’s term as a commissioner on the APUC expired on 
October 31, 1990. On November 8, 1990, Governor Cowper reappointed Mr. 
Sokolov to a new term ending October 31, 1996. Governor Hickel removed Mr. 
Sokolov from office in mid to late January, 1991, and appointed another to his seat.

The factual background of the Munson case was stated by the territorial district court 
as follows:

One Ira A  Rothwell was appointed to the Alaska Fisheries Board 
March 29, 1950, for a period of five years. On March 24, 1955, and 
while the Twenty-second Territorial Legislature was in regular session, 
the Honorable B. Frank Heintzleman, Governor of the Territory of 
Alaska, submitted a letter for his reappointment to the legislature, as 
follows:

"In accordance with the provisions of chapter 68, Session Laws of 
Alaska 1949,1 submit herewith for confirmation by a majority of ail the 
members of the Senate and House of Representatives in joint session 
assembled, the name of Mr. Ira Rothwell of Cordova, Alaska, for 
appointment to the Alaska Fisheries Board for the term ending March 
31,1960."

The legislature adjourned on March 25, 1955, sine die, without acting 
upon this request and no further action was taken in its extraordinary 
session, which followed the regular session. The governor took no
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further action in regard to his appointment. Nevertheless, Mr. 
Rothwefl continued to serve as a member of the board beyond the five 
years of the original appointment without taking another oath of office 
or receiving a new certificate.

By letter dated August 1, 1955, the Governor of Alaska appointed the 
plaintiff, Albert Munson on an interim status, to take the place of Mr. 
Rothwell. On August 5, 1955, the plaintiff executed the oath of office 
and received a certificate of his appointment.

The Alaska Fisheries Board, in preparation for a meeting which was 
called for November 7, 1955, through its then director, Clarence L. 
Anderson, sent notices of said meeting to all members of the Alaska 
Fisheries Board, including Ira A. Rothwell, but failed to send a notice 
to the plaintiff, Albert Munson.

Mr. Munson, nevertheless, flew to Juneau and attended all meetings of 
the board but was refused his seat by the other members of the board.

Munson, supra, at 582 - 83.

Munson then filed a declaratory judgment action asking that he be awarded his seat 
on the board and that Rothwell be removed from the seat that he claimed. The 
territorial court stated the issue in this manner:

V
There is but one issue to be determined in this case and that is, what 

'» effect did silence and inaction on the part of the legislature have on 
the attempted reappointment of Mr. Rothwell, that is, was such \ 
inaction tantamount to confirmation, rejection, or was it without legal 
effect whatsoever.

Munson, supra, at 584.

In answering this question the territorial court determined that the attempted 
reappointment of Rothwell, having occurred while the legislature was in session, was 
merely a "nomination" akin to the federal system whereby the president "nominates" 
persons to the senate for confirmation. In the federal system the "nominee" does not 
take office pending appointment. In that situation:

there is no ’appointment’ within the meaning of vesting final title to the 
office tintS acted upon affirmatively by the legislative branch of 
government Justice Marshall states that until the legislature acts, the 
president is free to choose whom he will.
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Munson, supra, at 585, discussing Marburv v. Madison. 1 Cranch 137, 5 U.S. 137, 2 
L.Ed. 60 (1803).

The territorial court also observed that state courts have frequently held that:

[i]f the legislature is in session at the time of the appointment, though 
a vacancy in the office may exist, the authorities frequently hold the 
appointee has no right to the office until confirmation.

Munson, supra, at 587.

The territorial court then found that a failure of a legislature to confirm is 
tantamount to and thereby constitutes a rejection "and places an affirmative duty on 
the governor to make a new appointment." Id. The territorial court also found that 
§ 4, ch. 64, SLA 1955 (now embodied with only minor changes as AS 39.05.080(d)), 
which provided that appointees pending confirmation are vested with the duties, 
powers, and obligations of their offices, only applied to interim appointments by the 
governor, that is, to appointments made by the governor when the legislature was not 
in session. The court found that section had no application to the situation where the 
governor makes an appointment while the legislature is in session. In that situation, 
as stated earlier, the appointment is merely a "nomination" which vests no title to, or 
any of the duties, powers, or obligations of the office.

Therefore, the territorial court found that Rothwell’s attempted reappointment while 
the legislature was in session was merely a "nomination" which vested no title to 
membership on the Alaska Fisheries Board. When the legislature failed to confirm 
Rothwell’s nomination and adjourned on March 25, 1955, by operation of law 
Rothwell’s nominaiien was rejected. Rothwell continued to hold office under his 
original appointment until that term expired on March 31,1955, and then became a 
holdover appointment, serving until his successor was appointed. Munson, supra, at 
584. In this case August 1,1955, when Munson was appointed by the governor.

The application of Munson to our present situation does not in any way support the 
action of Governor Hickel in removing Mr. Sokolov from his seat on the Public 
Utilities Commission. First, ^lr. Sokolov was an interim appointee-of Governor-.1 / 
Cowp^r. ^(r. Sokolov’s term ended on October 31, 1990i He wa^reappolnfed by 
•Jbovcmor Cowper on November 8 ,199fy to a  term ending October-31,'1996.' The 
legislature was norm session, therefore under Munson’s reasoning, tMTTcSokolov's' 
appointment was an interim appointment vesting him with the title to, and the dutfcsj 
powers, .and obligations of his office. At that time Mr. Sokolov became not a 
"nominee", without title and the duties, powers, and obligations of his office, but an 
appointee, vested with the title and the duties, powers and obligations of his office 
by virtue of AS 39.05.080(d), subject only to the legislature’s authority to confirm or



fail to confirm him or to the governor’s authority to remove him as provided by law. 
Art. Ill, § 26, Alaska Constitution; AS 42.05.035.

The territorial court in Munson reaches this same conclusion after discussing a case 
that interpreted a statute "strikingly similar" to that at issue in Munson. After quoting 
from Bell v. Sampson. 232 Ky. 376, 23 S.W.2d 575 (1930), the territorial court said:

It is apparently the position of the Kentucky court that inaction is 
tantamount to rejection and places an affirmative duty upon the 
governor to make a new appointment. This does not mean that the 
interim appointee can be arbitrarily removed from his position at the 
caprice of the governor.

Munson, supra, at 587 (emphasis added).

By this statement the Munson court clearly accepted the reasoning that in the case 
of an interim appointee, that once title to an office has vested and the appointee has 
entered upon the duties of it, his appointment may not be withdrawn or removed 
merely at the governor’s discretion, as in the case of a nominee, who has not received 
title to nor entered upon the duties of his office. The interim appointee may only be 
removed as provided by law or by failure of the legislature to confirm, not "at the 
caprice of the governor."

Bell v. Samoson. quoted from extensively by the territorial court in Munson, is also 
instructive on this point. In Bell, the Kentucky Supreme Court was confronted with 
a situation involving interim appointments to state boards requiring confirmation by 
the state senate. These interim appointees were vested with the title and duties of 
their office pending confiimation. A  new governor took office and apparently failed 
to transmit the names of these appointments to the senate. The senate at its next 
regular session failed to confirm these appointees. The new governor then appointed 
others to these positions. The court held that the failure of the senate to confirm, 
even without executive communication, was tantamount to rejection of the 
appointments. The court found that the senate:

did not have to wait for the Governor to submit these appointments of 
Governor Fields, but could on its own initiative, without any executive 
communication from the Governor, institute and conduct investigation 
of recess appointments made by him and confirm or reject them.

Bell, supra, at 581.

Also cited in Munson is another Kentucky case decided the same day as Bell and 
involving a factual situation that is similar to that presented by Mr. Sokolov’s 
appointment by Governor Cowper and removal by Governor Hickel, McChesnev v.

Represent*.'ive Dave Donley
February 11,1991
Page 4
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Sampson, 232 Ky. 395, 23 S.W.2d 584 (1930). In McChesnev. Governor Flem 
Sampson appointed McChesney to the state text-book commission during the interim 
between sessions of the legislature. McChesney entered upon the duties of the office. 
Prior to the state senate coming into session the governor removed McChesney and 
appointed another to the office. The governor contended that:

an appointment to the office in question is not complete without the 
consent of the Senate, and until the title to the office is thus vested, the 
Governor is free to designate, revoke, and reappoint at will. . .  . We 
are thus brought to the final contention forcibly pressed that the 
appointments by the chief executive are mere nominations to be 
confirmed by the Senate, vesting no title to the office until both the 
Governor and the Senate concur, and that the governor may substitute 
new nominations at will until the Senate has finally acted.

McChesney, supra, at 585 - 86.

The court rejected these arguments saying:

[I]n cases where the nomination must be confirmed before the officer 
can take the office or exercise any of its functions, the power of 
removal is not involved and nominations may be changed at the will of 
the executive until title to the office is vested. But under our system 
the appointee of the Governor takes the office, enters upon the 
performance of its duties, and is charged with responsibility. He holds 
then subject alone to the action of the Senate. His status is not that 
of a nominee awaiting confirmation, but that of an officer invested with 
the powers, privileges, and responsibilities of the position until the 
Senate acts. A recall of his designation would operate as a removal 
from office. It is argued that appointment to the office consists of two 
separate acts, one by the Governor and one by the Senate, and until 
both have acted there is no appointment such as to bring the incum­
bent within the protection of the law. Even so, the powers do not act 
concurrently, but consecutively, and action once taken and completed 
by the executive is not subject to reconsideration or recall. It is the 
general rule that an appointment to office is intrinsically executive.. . .
In all jurisdictions where appointment to office is regarded as an 
executive function, as here, an appointment to office once made is 
incapable of revocation or cancellation by the appointing executive in 
the absence of a statutory or constitutional power. . . .  What then 
constitutes an appointment in so far as the chief executive has to do 
with h? Appointment to an office by one possessing the appointing 
power is the designation of another person to discharge the duties of 
the office.. . .  It is completed when the appointing authority has



Representative Dave Donley
February 11,1991
Page 6

performed the acts incumbent upon him to accomplish the pur­
pose The fact that the title to the office, and the tenure of the
officer, are yet subject to the action of the Senate, does not render 
incomplete the act of the chief executive in making the appointment.
The appointment alone confers upon the appointee for the time being 
the right to take and hold the office, and constitutes the last act 
respecting the matter to be performed by the executive power.

McChesney. supra, at 587.

Under the reasoning of the territorial court in Munson and the cases cited by that 
court, Mr. Sokolov’s appointment by Governor Cowper was not a mere "nomination" 
but an appointment vesting Mr. Sokolov with the title and the duties, powers, and 
obligations of his office on the Alaska Public Utilities Commission.

This conclusion is further buttressed by the fact that art. Ill, § 26 of the Constitution 
does not mention that the governor shall nominate board and commission members 
and later appoint them, but rather states that the members of boards and commis­
sions "shall be appointed by the governor, subject to confirmation by a majority of the 
legislature." Nomination is no where mentioned. In fact, the original and revised 
drafts of art. Ill, § 26 of the Alaska Constitution, as prepared by the executive branch 
committee at the Alaska Constitutional Convention, recommended the following 
language be adopted:

Whenever a board or commission is at the head of a principal 
department or of a regulatory or quasi-judicial body, the members 
thereof shall be nominated and appointed by the governor, with the 
advice and consent of the senate.. . .

This "nomination" language and reasoning was specifically rejected by the framers of 
our Constitution in § 26 as it was finally enacted.

Any discussion of Munson deserves at least one anal comment ^nitrteriftofial court ' 
iw Munson held that the forerunner of'AS 39.05.080(d), which vests an appointee 
with the^duties, powervtmd*obligations o f the office appointed to, pending 

^confirmation, only applies in the case of interim appointments - appointments when < 
**the legislature is not in session - and that all appointments made while the-legislatuie * 
vjs iir session are mere nominations: which vest no title to the office nor any o f  its » 
^duties,"powers, and obligations. *The language of AS 39.05.080 does not limit itself; 
•̂to such an interpretation, nor is :mch an interpretation necessary under $ 26 of ou$ 
^Constitution as explained earlier.* Nor has the practice o f the executive branch 
supported this interpretation. Executive branch appointees, subject to confirmation 
.by the legislature, have routinely been appointed by previous governors and the, 
-.present governor while the legislature has been in session, t These appointees have



; taken office, begun exercising the duties, powers, and obligations of their respective 
offices and have received their salaries. These appointees have not acted nor been 
treated as mere "nominees", who are not entitled to their offices until confirmation, 
but are appointees serving in their respective offices, presumably pursuant to 
AS 39.05.080(d). I, therefore, conclude that the Munson court’s interpretation of this 
provision and its application only to interim appointments was erroneous.

If you have further questions, please contact me at your convenience.

Representative Dave Donley
February 11,1991
Page 7
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M E M O R A N D U M  February 6, 1991

SUBJECT: Governor’s Appointment to APUC (Work Order No. 17-
LS0366)

TO: Senator Pat Pourchot

FROM: Tamara Brandt Cook
Director

Gerald P. Luckhaupt 
Legislative Counsel

You have asked the following questions: (1) May the governor switch the members 
of the Alaska Public Utilities Commission among the various seats, for example from 
a public seat to engineering seat; (2) If seats may be switched, does the term go 
with the member or stay with the seat; (3) Who or what determines when the term 
of an appointee begins and when the appointee goes on the payroll, and may the 
governor, prior to confirmation, instruct an appointee to take office? We hereby 
respond as follows.

The facts as we understand them are that Mr. Sokolov was reappointed to the 
engineering seat on the APUC for a six year term upon the expiration of his first 
term by Governor Cowper. Mr. Sokolov took office and exercised the duties of his 
office until his recent dismissal by Governor Hickel. Mr. Foster was appointed, and 
confirmed by the legislature, to a consumer seat for a six year term approximately 
four years ago. Governor Hickel has now moved Mr. Foster from his consumer seat 
to the engineering seat which was opened up by Mr. Sokolov’s dismissal. Mr. Foster 
continues to serve the term he was originally appointed to (for the consumer seat) 
while Mr. Schoer, who was appointed to the consumer seat by Governor Hickel, is 
serving the six year term vacated by Mr. Sokolov.

Technically, the switching of a board member from one seat to another on a board 
would appear to constitute the removal and reappointment of the member, especially 
if the seats are earmarked for individuals with particular qualifications, such as the 
case where a member is moved from a public seat to an engineering seat. 
Accordingly, if the legislature has the authority to designate seats for individuals with



certain qualifications (the Attorney General has. apparently accepted that such 
qualifications may be legal, see e.g., April 23,1981, opinion from R. Pegues to Helen 
Beime; August 13, 1979, opinion from R. Pegues to Governor Hammond; May 24, 
1988, opinion from G. B. Schaible to Governor Cowper), the appointment of an 
individual to that seat, including the switching of seats, requires the removal of a 
member from one seat in accordance with law and the confirmation of that member 
in a new seat by the legislature. In the current situation, the legislature confirmed 
Mr. Foster’s appointment to a consumer seat four years ago. His qualifications to 
hold the engineering seat have never been reviewed or passed upon by the 
legislature. To allow the switching of seats without confirmation by the legislature 
when appointees are required to have different qualifications for different seats 
would, arguably, prevent the legislature from exercising its constitutional duty to 
review the appointments of the governor to ensure that qualified people are being 
placed in control of important state government functions. Therefore, assuming the 
legislature has the authority to prescribe qualifications for appointments to particular 
seats of the APUC, we conclude that the switching of seats by the governor requires 
confirmation by the legislature.

However, if the legislature is found to lack the authority to interfere with the 
governor’s appointment power by prescribing qualifications for particular seats on the 
APUC, a court could conclude that the governor has the power to switch seats. If 
the legislature lacks the authority to prescribe qualifications and if the member who 
is moved continues to serve for the duration of the term he was originally appointed 
to, and confirmed for, and does not commence a new or different term, no removal 
or reappointment has occurred. In that situation a court might conclude that the 
member’s service to the state has not been interrupted - no break in service has 
occurred - so as to require a new appointment by the governor and confirmation by 
the legislature.

Regardless of whether a seat requires particular qualifications, if the board member 
commences a new term, that is, if he assumes the term that belongs to the new seat 
he is taking or the governor appoints him to some wholly new term (regardless of 
whether his old term has expired), the effect is that of a new appointment or a 
reappointment, requiring confirmation by the legislature. If the member whose seat 
is switched retains his original term, that is, if the duration of the period he serves in 
office is not altered, we do not believe that confirmation would necessarily be 
required. Note, however, that if the period is shortened by the switch, the member 
may have a cause of action against the state based upon his or her property interest 
in the original term. Likewise, if the period is increased a confirmation requirement 
may be triggered. We have been unable to discover any authority that clearly 
addresses the question of whether the term is appurtenant to the seat or to the 
person occupying the seat. Though, it seems reasonable to assume that a term 
should be found to be appurtenant to the particular seat and not the individual who 
happens to be occupying it at any particular point in time.

Senator Pat Pourchot
February 6, 1991
Page 2



Regarding your questions as to when a term begins and when an appointee goes on 
the payroll and begins work, AS 39.05.080(4) provides:

(4) Pending confirmation or rejection of appointment by the legisla­
ture, persons appointed shall exercise the functions, and have the 
powers and be charged with the duties prescribed by law for the 
appointive positions or membership.

This language seems to provide that an appointment is effective when the person is 
appointed by the governor (subject of course to the legislature’s authority to reject 
or fail to confirm the appointee). The Attorney General has so held in an opinion 
issued February' 17,1982 by Kenneth Vassar, attached. The Supreme Court has, also, 
held in a similar situation that an appointment is effective when made by the 
governor. Division of Elections v. Johnstone. 669 P.2d 537 (Alaska 1983). When the 
person goes on the payroll conceivably could be a different time than when the 
person is appointed. There are no statutes that set a date that an appointee is to 
begin receiving a paycheck, though, there are statutes that set out when the governor 
and lieutenant governor are to begin receiving their salaries. AS 39.20.020 and
39.20.040. These statutes provide that the governor and lieutenant governor begin 
receiving their salaries when they take the oath of office. At that time they have 
officially commenced upon the duties of their office. Using these provisions for 
guidance, we conclude that executive branch appointees should begin receiving their 
salaries when they take the oath of office and commence upon the duties of their 
office.

If you have further questions, please contact us at your convenience.

GPL:lmb:mi:gc
91-022.1mb

Senator Pat Pourchot
February 6, 1991
Page 3



M E M O R A N D U M S t a t e  o f  A l a s k a

TO: L o r i  Sven sson  date.- F e b ru a ry  1 7 ,  1982
A d m i n i s t r a t i v e  O f f i c e r
AK S eafood  Marketing I n s t i t u t e .  file no: J66-377-82

TELEPHONE NO: 465-3600
3 M: WILSON L. CONDON ^  subject:  Terms o f  o f f i c e  o f  o f -

ATTORNEY G £ N E R A J^ ^ / f i c e r s  o f  A la s k a  Sea-
food  M arketing  I n s t .

' ^ ^ i m m E T v a s s a r  
A s s i s t a n t  A t t o r n e y  General

You have asked whether the  term o f  o f f i c e  o f  a member 
o f  th e  bo ard  o f  d i r e c t o r s  o f  the A l a s k a  S eafood  M arketing  I n ­
s t i t u t e  who i s  a ls o  an o f f i c e r  o f  the i n s t i t u t e  may be con ­
s t r u e d  to b e g i n  on th e  date o f  th e  f i r s t  m eeting  o f  the board 
f o l l o w i n g  th e  o f f i c e r ' s  appointment. I t  may n o t .

Under AS 1 6 .5 1 .0 2 0 ,  the go vern or  a pp o in ts  members o f  
th e  board  o f  d i r e c t o r s ,  and, under AS 1 6 . 5 1 .0 3 0 ,  the members o f  
t h e  board  s e r v e  s ta g g e re d  t h r e e - y e a r  terms o f  o f f i c e .  Nothing 
i n  th e  s t a t u t e s  e x p r e s s l y  s t a t e s  when a board member's term o f  
o f f i c e  b e g i n s .  In t h i s  s i t u a t i o n ,  the  g e n e r a l  r u l e  i s  t h a t  the 
term o f  o f f i c e  beg in s  to run from the date  o f  the  appointment.  
63 A m .Jur .2d ,  P u b l ic  O f f i c e r s  and Employees, § 15 1 .  The power 
t o  d eterm in e  when an a p p o in te e 's  term w i l l  b e g in  i s  p a r t  o f  the 
a p p o i n t i n g  power which, under AS 1 6 . 5 1 .0 2 0 ,  i s  a s s ig n e d  to  the 
g o v e r n o r .  The su ggested  c o n s t r u c t io n  would make t h a t  power de­
pendent  upon the  w i l l  o f  the board r a t h e r  than t h a t  o f  th e  g o v ­
e r n o r .

You have a l s o  asked whether the b y - la w s  o f  the  i n s t i ­
t u t e  sh o u ld  be amended to  address the s i t u a t i o n  in  which the 
term o f  o f f i c e  o f  a board member who i s  an o f f i c e r  o f  th e  i n ­
s t i t u t e  and who i s  not re a p p o in te d ,  e x p i r e s  l e a v i n g  the i n s t i ­
t u t e  wi* a vacancy in  t h a t  o f f i c e .  C e r t a i n l y ,  the b y-law s  
c o u ld  c s i d e r  t h i s  contingency,  and th e re  are  undoubtedly  s e v ­
e r a l  me ods o f  a d d ressing  the problem. However, the  s i m p le s t  
method would seem t o  be fo r  the s t a f f  o f  the i n s t i t u t e  to  main­
t a i n  a l i s t  o f  the board members who are  o f f i c e r s  and th e  e x ­
p i r a t i o n  d a te s  o f  t h e i r  terms as board members. Then, a meet­
i n g  o f  th e  board can be scheduled to f o l l o w  s h o r t l y  a f t e r  the 
e x p i r a t i o n  d ate  o f  a d i r e c t o r ' s  term so t h a t  any v a can cy  which 
a r i s e s  can be f i l l e d  without  undue d e la y ;  or ,  a t  th e  l a s t  meet­
i n g  b e f o r e  th e  e x p i r a t i o n  date ,  another  d i r e c t o r  can be e l e c t e d  
t o  t a k e  t h e  o f f i c e  i f  the f i r s t  d i r e c t o r  i s  n o t  r e a p p o in te d .

KEV/pjg
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S ta t e  o f A la s k a
Department of Law

F e b r u a r y  7 ,  1 9 9 1

4 6 5 - 3 6 0 0

F o l l o w  u p  on  c o m m i t t e e  
t e s t i m o n y

T h a n k  y o u  f o r  t h e  o p p o r t \ m i t y  t o  t e s t i f y  d u r i n g  a  h e a r i n g  
o f  t h e  H o u se  J u d i c i a r y  C o m m i t t e e  h e l d  on F e b r u a r y  4 ,  1 9 9 1 ,
r e g a r d i n g  t h e  v a r i o u s  i s s u e s  c o n c e r n i n g  t h e  g o v e r n o r ' s  a p p o i n t m e n t  
p o w e r .  D u r i n g  q u e s t i o n i n g  b y  t h e  c o m m i t t e e ,  I  w a s  a s k e d  t o  p r o v i d e  
a d d i t i o n a l  i n f o r m a t i o n  t o  a s s i s t  i n  f u r t h e r  d e l i b e r a t i o n s .  
A t t a c h e d  y o u  w i l l  f i n d :

1 )  a  c o p y  o f  o u r  J a n u a r y  2 5 ,  1 9 7 9  o p i n i o n  c o n c e r n i n g  
t h e  n e c e s s i t y  t o  c o n f i r m  h o l d o v e r  p r i n c i p a l  d e p a r t m e n t  h e a d s ;

2 ) a c o p y  o f  t h e  s e t t l e m e n t  a g r e e m e n t  i n  t h e  m a t t e r  o f  
M i c h a e l  W h i t e h e a d ;  a n d

3) a  c o p y  o f  a  b r i e f  I  f i l e d  i n  D i s t r i c t  1 6  R e p u b l i c a n s  
v .  C o w o e r . No. 4 F A - 8 7 - 2 0 0 9  C i v i l .  I n  t h i s  b r i e f ,  I  d i s c u s s e d  t h e  
v a l i d i t y  o f  a s t a t u t e  a u t h o r i z i n g  c o n f i r m a t i o n  o f  a n  a p p o i n t m e n t  t o  
a n  o f f i c e  f o r  w h i c h  c o n f i r m a t i o n  i s  n o t  e x p r e s s l y  a u t h o r i z e d  b y  t h e  
S t a t e  C o n s t i t u t i o n .  I  b e l i e v e  t h i s  b r i e f  i s  r e l e v a n t  b e c a u s e  t h e  
c o n s t i t u t i o n  a u t h o r i z e s  t h e  e s t a b l i s h m e n t  o f  a n  a p p o i n t m e n t  
p r o c e d u r e  b y  s t a t u t e  f o r  f i l l i n g  a  m i d - t e r m  l e g i s l a t i v e  v a c a n c y .  
T h i s  c a s e  w a s  s e t t l e d - b e f o r e  a  d e c i s i o n  c o u l d  b e  r e n d e r e d  b y  t h e  
S u p e r i o r  C o u r t .  H o w e v e r ,  t h e  a u t h o r i t i e s  c i t e d  r e m a i n  r e l e v a n t  t o  
t h e  i s s u e  w e  w e r e  d e b a t i n g .

I  h o p e  t h a t  t h e  d o c u m e n t s  p r o v i d e d  w i l l  h e l p  y o u  t o  
u n d e r s t a n d  o u r  l e g a l  a r g u m e n t s  d i s c u s s e d  d u r i n g  t h e  h e a r i n g .  We 
w i l l  p r o v i d e  t h e  r e m a i n d e r  o f  t h e  i n f o r m a t i o n  y o u  r e q u e s t e d  i n  t h e  
t i m e  s p e c i f i e d .

J L B : j r

A t t a c h m e n t s

c c :  R o n  L o r e n s e n ,  A A G , L e g i s l a t i o n

M E M O R A N D U M

TO. H o n o r a b l e  D a v e  D o n l e y ,  C h a i r m a n  DAXE. 
H o u s e  J u d i c i a r y  C o m m i t t e e  
H o u s e  o f  R e p r e s e n t a t i v e  file no.:
A l a s k a  S t a t e  L e g i s l a t u r e

TEL. NO.: 

SUBJECT:

FR0M. y J m e s  L .  B a l d w i n
A s s i s t a n t  A t t o r n e y  G e n e r a l  
G o v e r n m e n t a l  A f f a i r s  S e c t i o n



O p in io n  No. 3

D E P A R T M E N T  O F L A W

omci or m  mimrr suuul POUCH K - S T A T E  C A P I T O L  

J U N E A U ,  A L A S K A  9 9 8 1 1

JAY 1 HAMMOND, tOVUHM

J a n u a r y  2 5 ,  1 9 7 9

T h e  H o n o r a b l e  J a y  S .  Hammond
G o v e r n o r
P o u c h  A
J u n e a u ,  A l a s k a  9 9 8 1 1

R e :  C o n f i r m a t i o n  o f  h e a d s  o f  p r i n c i p a l  d e p a r t m e n t s

D e a r  G o v e r n o r  Hammond:

Y o u  h a v e  a s k e d  w h e t h e r  e i t h e r  c u s t o m  o r  l a w  r e q u i r e  

y o u  t o  s u b m i t  t h e  n a m e s  o f  t h e  h e a d s  o f  p r i n c i p a l  d e p a r t m e n t s  

t o  t h e  l e g i s l a t u r e  f o r  c o n f i r m a t i o n  wh en t h e y  c a r r y  o v e r  i n  

o f f i c e  f o l l o w i n g  a g u b e r n a t o r i a l  e l e c t i o n .

T h e  s h o r t  a n s w e r  i s  t h a t  n e i t h e r  c u s t o m  n o r  l a w  

i m p o s e  a n y  s u c h  r e q u i r e m e n t .

T h e  l a w  on t h e  s u b j e c t  h a s  b e e n  s t a t e d  s u c c i n c t l y  

a s  f o l l o w s :

67 C . J . S - .  O f f i c e r s  § 6 6 ( b ) .  U n d e r  t h e  A l a s k a  C o n s t i t u t i o n ,  

t h e  G o v e r n o r  i s  t h e  " a p p o i n t i n g  p o w e r . "  B r a d n e r  v .  Hammond, 

5 5 3  P . 2d 1  ( A l a s k a  1 9 7 6 ) .  A r t i c l e ,  s e c t i o n  2 5 ,  o f  t h e  

A l a s k a  C o n s t i t u t i o n  p r o v i d e s  a s  f o l l o w s :
T h e  h e a d  o f  e a c h  p r i n c i p a l  d e p a r t m e n t  
. . . s h a l l  b e  a p p o i n t e d  by t h e  g o v e r n o r ,  
s u b j e c t  t o  c o n f i r m a t i o n  by . . . t h e  
l e g i s l a t u r e  . . . a n d  s h a l l  s e r v e  a t  t h e  
p l e a s u r e  o f  t h e  g o v e r n o r .  . . .

ATTACHMcNT 1

When t h e  t e r m  o f  o f f i c e  i s  n o t  f i x e d  b y  
l a w ,  t h e  o f f i c e r  h o l d s  o f f i c e  a t  t h e  
w i l l  o f  t h e  a p p o i n t i n g  p o w e r ,  a n d  s t r i c t l y  
s p e a k i n g  h a s  n o  t e r m  o f  o f f i c e .



T h e  H o n o r a b l e  J a y  S .  Hammond 
J a n u a r y  2 5 #  1 9 7 9  
P a g e  2

. 'A.-

A c c o r d i n g l y #  u n d e r  t h e  g e n e r a l  r u l e #  t h e  h e a d s  o f  

t h e  p r i n c i p a l  d e p a r t m e n t s ,  o n c e  a p p o i n t e d  a n d  c o n f i r m e d ,  

s e r v e  i n d e f i n i t e l y  u n t i l  t h e y  l e a v e  o f f i c e .  U n l i k e  t h e  

G o v e r n o r ,  w h o s e  t e r m  i s  f i x e d  b y  t h e  c o n s t i t u t i o n ,  t h e i r  

t e r m s  a r e  i n d e f i n i t e .  T h e  o c c u r r e n c e  o f  a  g u b e r n a t o r i a l  

e l e c t i o n  h a s  n o  e f f e c t ,  i n  i t s e l f ,  on  t h e i r  t e r m s .  T h e y  

c o n t i n u e  t o  s e r v e  e v e n  u p o n  t h e  e l e c t i o n  o f  a  new g o v e r n o r  

u n t i l  t h e y  a r e  d i s c h a r g e d  b y  t h e  g o v e r n o r  o r  r e s i g n .  T h e r e  

i s  n o  v a c a n t  o f f i c e  t o  w h i c h  t h e  i n c u m b e n t  may b e  " a p p o i n t e d "  

o r  " r e a p p o i n t e d , "  a n d  t h e r e f o r e  no a p p o i n t m e n t  o r  r e a p p o i n t m e n t  

f o r  t h e  l e g i s l a t u r e  t o  c o n f i r m .

The c u s t o m  n a t i o n a l l y  s i n  A l a s k a  i s  c o n s i s t e n t  

w i t h  t h i s  i n t e r p r e t a t i o n .  a c t e d  P r e s i d e n t  o f  t h e

U n i t e d  S t a t e s  h a s  b e e n  known t o  h a v e  s u b m i t t e d  f o r  c o n f i r m a t i o n  

t h e  n am e s  o f  p e r s o n s  h o l d i n g  o v e r  a s  c a b i n e t  o f f i c e r s .  One 

c a n  s e a r c h  t h e  d i a r i e s  o f  H a r o l d  I c k e s ,  t h e  S e c r e t a r y  o f  t h e  

I n t e r i o r  f r o m  1 9 3 3  t h r o u g h  1 9 4 6 ,  i n  v a i n  f o r  a n y  r e c o r d  o f  

h i s  r e c o n f i r m a t i o n  i n  1 9 3 7 ,  1 9 4 1 ,  o r  1 9 4 5 .  T h e r e  w a s  n o n e .  

S i n c e  t h e  f i r s t  e l e c t i o n  o f  F r a n k l i n  D. R o o s e v e l t  i n  1 9 3 2 ,  

t h e r e  h a v e  b e e n  s e v e n  i n s t a n c e s  o f  p r e s i d e n t i a l  r e e l e c t i o n s  

i n v o l v i n g  c a b i n e t  o f f i c e r s  who h e l d  o v e r  a n d  t h r e e  i n s t a n c e s  

o f  v i c e - p r e s i d e n t i a l  s u c c e s s i o n  i n v o l v i n g  c a b i n e t  o f f i c e r s  

who h e l d  o v e r .  S o  f a r  a s  i s  k n o w n ,  t h e  name o f  n o n e  w a s  

s u b m i t t e d  f o r  c o n f i r m a t i o n .
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I n  A l a s k a ,  p r i o r  t o  1 9 7 8  t h e r e  h a s  b e e n  o n l y  o n e  

i n s t a n c e  o f  a  g u b e r n a t o r i a l  r e e l e c t i o n ,  G o v e r n o r  E g a n ' s  

r e e l e c t i o n  i n  1 9 6 2 .  I n  1 9 6 3 ,  G o v e r n o r  E g a n  s u b m i t t e d  t h e  

n a m e s  o f  t h e  h e a d s  o f  s i x  p r i n c i p a l  d e p a r t m e n t s  t o  t h e  

l e g i s l a t u r e  f o r  c o n f i r m a t i o n .  A l l  b u t  o n e  h a d  s u c c e e d e d  t o  

o f f i c e  s i n c e  t h e  a d j o u r n m e n t  o f  t h e  .-.962 l e g i s l a t u r e .  T h e  

o n e  e x c e p t i o n  w a s  a n  a p p o i n t m e n t  t o  h e a d  a  new d e p a r t m e n t  

e s t a b l i s h e d  b y  l a w  b y  t h e  1 9 6 2  l e g i s l a t u r e .  T h e  G o v e r n o r  

d i d  n o t  s u b m i t  t h e  n a m e s  o f  t h e  h e a d s  o f  s e v e n  d e p a r t m e n t s  

who h a d  c a r r i e d  o v e r  i n  o f f i c e ,  e . g . , F l o y d  G u e r t i n ,  who h a d  

s e r v e d  a s  C o m m i s s i o n e r  o f  A d m i n i s t r a t i o n  s i n c e  S t a t e h o o d ,  

a n d  P h i l  H o l d s w o r t h ,  who h a d  s e r v e d  a s  C o m m i s s i o n e r  o f  

R e s o u r c e s  f o r  t h e  s a m e  p e r i o d .  1 9 6 3  S u p p .  t o  H. a n d  S .

J o u r .  A p r i l  9 ,  1 9 6 3 .

When L i e u t e n a n t  G o v e r n o r  M i l l e r  s u c c e e d e d  t o  t h e  

o f f i c e  o f  G o v e r n o r ,  h e  d i d  n o t  s u b m i t  t h e  names  o f  t h e  h e a d s  

o f  a l l  t h e  p r i n c i p a l  d e p a r t m e n t s  f o r  c o n f i r m a t i o n  b u t  r a t h e r  

o n l y  t h o s e  who h a d  b e e n  a p p o i n t e d  t o  o f f i c e  s i n c e  t h e i r  

p r e d e c e s s o r s  h a d  b e e n  c o n f i r m e d ,  i . e . , a  new A t t o r n e y  G e n e r a l ,  

new C o m m i s s i o n e r s  o f  A d m i n s i t r a t i o n ,  H i g h w a y s ,  a n d  n e w  

P u b l i c  W o r k s .  1 9 6 9  S .  J o u r .  4 9 1  ( M a r .  2 7 ,  1 9 6 9 ) .  H e n c e ,  

t h e  c u s t o m  i n  A l a s k a  i s  t h e  s a m e  a s  a t  t h e  n a t i o n a l  l e v e l .
A c c o r d i n g l y ,  n e i t h e r  b y  l a w  n o r  b y  c u s t o m  n e e d  y o u  

s u b m i t  f o r  l e g i s l a t i v e  c o n f i r m a t i o n  t h e  n a m e s  o f  t h e  h e a d s
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o f  p r i n c i p a l  d e p a r t m e n t s  w h o s e  a p p o i n t m e n t s  h a v e  a l r e a d y  

b e e n  c o n f i r m e d  and who h a v e  c a r r i e d  o v e r  i n  o f f i c e .  T h e r e  

a r e  n o  v a c a n c i e s  i n  t h o s e  o f f i c e s  t o  w h i c h  a n  a p p o i n t m e n t  o r  

r e a p p o i n t m e n t  c a n  b e  m a d e ,  a n d  n o  a p p o i n t m e n t  o r  r e a p p o i n t m e n t  

w h i c h  t h e  l e g i s l a t u r e  c a n  a f f i r m .

S i n c e r e l y ,

AMG:chw:RWP



RELEASE AND SETTLEMENT AGREEMENT

M i c h a e l  M. W h i t e h e a d  w a s  a p p o i n t e d  t o  a  p o s i t i o n  on t h e  
A l a s k a  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n  b y  G o v e r n o r  Hammond 
on  O c t o b e r  1 6 ,  1 9 8 2 ,  f o r  a  t e r m  e x p i r i n g  J u l y  1 ,  1 9 8 5 .  I n  a  
l e t t e r  t o  Mr. W h i t e h e a d  d a t e d  F e b r u a r y  2 8 ,  1 9 8 3 ,  G o v e r n o r  
S h e f f i e l d  a d v i s e d  Mr.  W h i t e h e a d  t h a t  h e  h a d  d e c i d e d  t o  a p p o i n t  
a n o t h e r  p e r s o n  t o  f i l l  t h e  t e r m  t o  w h i c h  Mr.  W h i t e h e a d  h a d  
p r e v i o u s l y  b e e n  a p p o i n t e d  b y  G o v e r n o r  Hammond. I n  t h a t  l e t t e r  
G o v e r n o r  S h e f f i e l d  t h a n k e d  Mr.  W h i t e h e a d  f o r  h i s  s e r v i c e  t o  t h e  
p u b l i c  i n t e r e s t ,  a n d  s t a t e d  t h a t  h e  h a d  b e e n  e n o r m o u s l y  h e l p f u l  
t o  t h e  s t a t e  d u r i n g  h i s  t e n u r e  a s  C o m m i s s i o n e r .  On or a b o u t  
M a r c h  1 ,  1 9 8 3  t h e  G o v e r n o r ' s  o f f i c e  c a u s e d  t o  b e  c i r c u l a t e d  t o  
a l l  memb ers  o f  h i s  o f f i c e ,  t h e  L i e u t e n a n t  G o v e r n o r  an d  a l l  
m e m b e rs  o f  h i s  c a b i n e t  a  memorandum s t a t i n g  t h a t  t h e  G o v e r n o r  h a d  
c h o s e n  t o  a p p o i n t  a n o t h e r  p e r s o n  t o  Mr.  W h i t e h e a d ' s  p o s i t i o n  on 
t h e  C o m m i s s i o n .

Mr. W h i t e h e a d  d i s p u t e d  t h e  G o v e r n o r ' s  p o w e r  t o  r e m o v e
h im  f r o m  o f f i c e .  S p e c i f i c a l l y ,  Mr. W h i t e h e a d  c o n t e n d e d  t h a t  t h e
G o v e r n o r  was r e q u i r e d  b y  AS 3 9 . 0 5 . 0 8 0  t o  s u b m i t  h i s  name t o  t h e  , 
L e g i s l a t u r e  w i t h i n  30 d a y s  o f  i t s  c o n v e n i n g .  He f u r t h e r  
c o n t e n d e d  t h a t ,  b y  v i r t u e  o f  AS 1 6 . 4 3 . 0 3 0 ( a ) ,  h e  c o u l d  b e  r e m o v e d  
f r o m  o f f i c e  o n l y  f o r  " c a u s e . "  The G o v e r n o r  h a s  a c k n o w l e d g e d  t h a t  
n o  " c a u s e "  e x i s t s  f o r  Mr. W h i t e h e a d ' s  r e m o v a l ;  i n d e e d ,  a s  a l r e a d y  
s t a t e d ,  Mr. W h i t e h e a d ' s  p e r f o r m a n c e  o f  h i s  d u t i e s  a s  C o m m i s s i o n e r  
h a s  b e e n  o u t s t a n d i n g .  The f u n d a m e n t a l  b a s i s  f o r  Mr.  W h i t e h e a d ' s  
c l a i m  i s  t h a t ,  h a d  t h e  G o v e r n o r  r e m o v e d  h i m  f r o m  o f f i c e  a s
p l a n n e d ,  h e  w o u l d  h a v e  s u f f e r e d  s e r i o u s  e m o t i o n a l  a n d  m e n t a l
i n j u r y  and  d e s p i t e  t h e  G o v e r n o r ' s  c o m m e n d a t i o n  o f  h i s  p e r f o r m a n c e  
i n  o f f i c e ,  h e  w o u l d  n e v e r t h e l e s s  h a v e  s u f f e r e d  r e p u t a t i o n a l  h a r m .

The G o v e r n o r ,  on t h e  o t h e r  h a n d ,  m a i n t a i n s  t h a t ,  d e s p i t e  
Mr. W h i t e h e a d ' s  o u t s t a n d i n g  j o b  p e r f o r m a n c e ,  h e  h a s  t h e  pow er 
u n d e r  l a w  t o  w i t h d r a w  M r.  W h i t e h e a d ' s  i n t e r i m  r e c e s s  a p p o i n t m e n t  
t o  t h e  C o m m i s s io n  b y  f a i l i n g  t o  t r a n s m i t  Mr. W h i t e h e a d ' s  name t o  
t h e  L e g i s l a t u r e  f o r  c o n f i r m a t i o n .  I n  f a c t ,  o n  o r  a b o u t  March 2 3 ,  
1 9 8 3  t h e  G o v e r n o r  a p p o i n t e d  Mr. R i c h a r d  L i s t o w s k i  t o  Mr. 
W h i t e h e a d ' s  p o s i t i o n  a n d  s e n t  Mr.  L i s t o w s k i ' s  name t o  t h e  
L e g i s l a t u r e  f o r  c o n f i r m a t i o n ,  a n d  on J u n e  8 ,  1 9 8 3  t h e  L e g i s l a t u r e  
i n  j o i n t  s e s s i o n  c o n f i r m e d  Mr. L i s t o w s k i ' s  a p p o i n t m e n t .

Bu t  f o r  t h i s  s e t t l e m e n t  a g r e e m e n t ,  t h e  G o v e r n o r  w o u l d  
h a v e  t a k e n  s t e p s  t o  r e m o v e  Mr. W h i t e h e a d  f r o m  t h e  C o m m i s s io n ,  
f o r c i n g  a  j u d i c i a l  d e t e r m i n a t i o n  o f  t h e  d i s p u t e .  I n  o r d e r  t o  
a v o i d  t h e  e x p e n s e  and  u n c e r t a i n t y  o f  l i t i g a t i o n  a n d  i n  
c o n s i d e r a t i o n  o f  t h e  p r o m i s e s  c o n t a i n e d  h e r e i n ,  t h e  G o v e r n o r  and  
Mr. W h i t e h e a d  a g r e e  t o  s e t t l e  t h i s  d i s p u t e  on  t h e  f o l l o w i n g  t e r m s :

ATTACHMENT 2



1 .  The S t a t e  o f  A l a s k a  w i l l  p a y  t o  M r .  W h i t e h e a d  t h e  
sum o f  S e v e n t y  F i v e  T h o u s a n d  an d  0 0 / 1 0 0  D o l l a r s  ( $ 7 5 , 0 0 0 . 0 0 ) ,  
r e c e i p t  o f  w h i c h  i s  h e r e b y  a c k n o w l e d g e d .

2 .  Mr. W h i t e h e a d ' s  e m p l o y m e n t  on t h e  A l a s k a  C o m m e r c i a l
F i s h e r i e s  E n t r y  C o m m i s s i o n  e n d s  a s  o f  t h e  c l o s e  o f  b u s i n e s s  on 
T h u r s d a y ,  J u n e  1 6 ,  1 9 8 3 ,  a n d  h e  w i l l  r e c e i v e  a l l  s a l a r y  a n d  
b e n e f i t s  t h a t  w i l l  n o r m a l l y  a c c r u e  a s  a  r e s u l t  o f  h i s  e m p l o y m e n t .

3 .  Mr. W h i t e h e a d  h e r e b y  w a i v e s  a n y  c l a i m  h e  h a s  t o  a  
p o s i t i o n  o n  t h e  A l a s k a  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n .

r e l e a s e  a n d  f o r e v e r  d i s c h a r g e  e a c h  o t h e r  o f  a n d  f r o m  a n y  a n d  a l l  
c l a i m s ,  i n c l u d i n g  c l a i m s  a r i s i n g  f r o m  t h e  a l l e g e d l y  t o r t i o u s  
c o n d u c t  d e s c r i b e d  i n  t h i s  a g r e e m e n t ,  w h e t h e r  known o r  unknow n, 
f o r e s e e n  o r  u n f o r e s e e n ,  w h i c h  t h e y  h a v e  now o r  w h i c h  may 
h e r e a f t e r  a c c r u e  on a c c o u n t  o f  t h e  e v e n t s  s e t  f o r t h  i n  t h i s  
a g r e e m e n t .

4 .  Mr. W h i t e h e a d  and t h e  S t a t e  o f  A l a s k a  h e r e b y

DATED a t  J u n e a u ,  A l a s k a  t h i s

ATTORNEY GENERAL 
STATE OF ALASKA

A s s i s t a n t  A t t o r n e y  G e n e r a l
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT FAIRBANKS

FAIRBANKS REPUBLICAN PARTY 
DISTRICTS 19, 20, and 21,

P l a i n t i f f s ,
and

MITCH ABOOD, e t  a l . ,
P l a i n t i f f s  in I n t e r v e n t i o n ,  

v s .

STEVE COWPER, Governor o f  the 
S ta te  o f  Alaska,

Defendant.

STEVE COWPER, Governor o f  the 
S ta te  o f  Alaska,

P l a i n t i f f ,
v s .

JAN FAIKS, et  a l . ,
Defendants.

MEMORANDUM IN SUPPORT OF 
GOVERNOR'S MOTION FOR JUDGMENT ON THE PLEADINGS

I. INTRODUCTION
I

The governor f i l e d  an a c t io n  to  determine the v a l i d i t y  J 
o f  a purported r e j e c t i o n  o f  an appointment he made to f i l l  a 
l e g i s l a t i v e  vacancy f o r  the s e a t  which represents  senate  d i s ­
t r i c t  K-A. A s im i la r  a c t io n  was brought in Fairbanks by persons 
seeking to have the governor make a subsequent appointment. The
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  i   m u m

court  requested b r i e f i n g  and argument on the issu e  o f  whether 
the senate must be in s e s s i o n  when the appointment i s  confirmed 
or r e j e c t e d .  The governor has s t y l e d  t h i s  memorandum as being 
in  support o f  a motion f o r  judgment on the pleadings.

The vacancy was c r e a t e d  by the death o f  Senator Don 
Bennett on August 30, 1987. Senator Bennett was a member o f  the 
Republican Party .  His most r e c e n t  term began in January 1984. 
P l a i n t i f f s  are l o c a l  d i s t r i c t s  o f  the Republican Party  s i t u a t e d  
in  senate d i s t r i c t  K-A ( in  t h i s  memorandum we w i l l  r e f e r  to 
p l a i n t i f f s  as "the d i s t r i c t s " )  . The d i s t r i c t s  proposed to the 
governor th at  he appoint Dick Randolph to f i l l  the vacancy.  The 
governor,  a f t e r  a p er iod  o f  d e l i b e r a t i o n ,  appointed B eve r ly  
Bennett on September 2.3, 1987 to f i l l  the vacancy c re a te d  by the 
death o f  her husband. Exh. 1 .

P l a i n t i f f s  in  i n t e r v e n t i o n  are members o f  the s t a t e  
senate and members o f  the s t a t e  Republican Party  (in t h i s  memo­
randum, p l a i n t i f f s  in  i n t e r v e n t i o n  w i l l  be r e f e r r e d  to as "the 
Republican s e n a t o r s " ) .  The re p u b l ic a n  sen ators  are duly  e le c te d  
members o f  the s t a t e  s e n a te .  A vacancy in the seat  re p re se n t in g  
senate d i s t r i c t  K-A must be f i l l e d  by appointment by the go ver­
nor because Senator Bennett  had l e s s  than two years and f i v e  
months remaining in h i s  term o f  o f f i c e .  AS 15.40.370, 1 5 . 4 0 . -  
380. Under the s t a t e  e l e c t i o n  code (AS 1 5 ) ,  the appointment is  
s u b je c t  to confirmation by "a m a j o r i t y  o f  the members o f  the 
l e g i s l a t u r e  who are  members o f  the same p o l i t i c a l  p a r ty  which 
nominated the pred ecessor  in  o f f i c e  and o f  the same house as was

Mm. f o r  Jgmt on th e  P le a d in g s  -  2 -

i
I



A
T

T
O

R
N

E
Y

 
G

E
N

E
R

A
L

. 
S

T
A

T
E

 
O

F 
A

L
A

S
K

A
 

ST
A

TE
 

C
A

P
IT

O
L

 
P.

O
. 

B
O

X 
K

. 
J

U
N

E
A

U
. 

A
LA

S
K

A
 

9
9

8
1

1

o in 
id ■»U1zoX
Ql

2

3

4

3

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

1 the predecessor in o f f i c e . "  AS 1 5 .4 0 .3 3 0 ( a ) .
On October 7, 1987, during the in t e r im  between l e g i s ­

l a t i v e  sess io n s  and while  the s t a t e  se n ate  was adjourned, the 
governor re c e iv e d  a l e t t e r  on o f f i c i a l  s e n ate  l e t t e r h e a d  which 
purported to be a " r e p o r t . "  The r e p o r t  a d v is ed  the governor 
that 11 republican  sen ators  met and p u r p o r t e d ly  voted to r e j e c t  
the govern or 's  appointee.  Exh. 2. The r e p o r t  a l s o  d is c lo s e s  
that  one o f  the sen ators  p a r t i c i p a t e d  " v i a  t e l e c o n f e r e n c e . "  The 
governor immediately f i l e d  an a c t i o n  s e e k in g  a d e c la r a t o r y  ju d g­
ment as to whether the purported r e j e c t i o n  was e f f e c t i v e .  The 
governor a ls o  questioned the v a l i d i t y  o f  the d e le g a t io n  o f  con­
firmation power to a group o f  l e g i s l a t o r s .  G overnor 's  Compl., 
dated Oct. 7, 1987, Count 2.

As a p re l im in a ry  m atter ,  the co u rt  should be aware of  
the connection between the d i s t r i c t s  and the re p u b l ica n  sena­
t o r s .  The d i s t r i c t s  p u b l i c l y  o f f e r e d  o n ly  one name f o r  appoint­
ment to f i l l  the vacancy.  In turn,  the re p u b l ic a n  senators  de­
c la re d  th at  they would confirm only persons recommended by the 
d i s t r i c t s .  Acquiescence in these  demands would p la c e  the true 
appointment power in  the hands o f  the d i s t r i c t s .  The governor 
requested the a t t o r n e y  gen era l  to a d v is e  him concerning the 
proper r o le  o f  the d i s t r i c t s  in  the p ro c e s s  f o r  s e l e c t i n g  an 
appointee.  An in form al  a t t o r n e y  g e n e ra l  opinion was issu e d  on 
September 21,  1987. 1987 I n f .  Op. A t t ' y  Gen. (S ept .  21; 663-88-
0107), Exh. 3. The a t to rn e y  g e n e ra l  a d v is e d  t h a t  the d i s t r i c t s  
had no l e g a l  c la im  to  a formal r o l e  in  the  appointment process.  ,
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I I .  THE PROPER ROLE OF THE DISTRICT COMMITTEES

The A laska  C o n s t i t u t io n  d i r e c t s  the l e g i s l a t u r e  to 
enact a procedure to f i l l  mid-term v a c a n c ie s  in  the l e g i s l a t u r e .  
Alaska Const, a r t .  I I ,  <5 4. This s e c t i o n  was implemented in 
1960 by the enactment o f  AS 1 5 . AO.320 - -  15 .40 .470 .  The e l e c ­
t ion  code does not con ta in  a requirement t h a t  the governor 
s e l e c t  the su cce sso r  from a l i s t  o f  nominees provided by_the 
l o c a l  committee o f  the p o l i t i c a l  p a r t y  o f  the predecessor  in  
o f f i c e .  I t  i s  not unusual fo r  the governor to co n s u lt  with 
l o c a l  d i s t r i c t  committees before  making an appointment to f i l l  a 
vacancy. I t  make good sense to do so. However, when the go ve r­
nor and the nominee are  not o f  the same p o l i t i c a l  p a r t y ,  d i s ­
agreements o c c a s i o n a l l y  erupt over who should be appointed. 
Governors have, out o f  c ou rtesy ,  s o l i c i t e d  a d vice  from l o c a l  
p o l i t i c a l  o r g a n iz a t io n s  during the appointment p ro c e ss .  But, 
when push comes to shove, i t  i s  the governor who i s  ve s te d  w ith  
the appointment power by s t a t e  law and the c o n s t i t u t i o n .  He may 
seek counsel from whomever he w ishes.

A rev iew  o f  h i s t o r i c a l  precedent  in v o lv in g  the r e j e c ­
t ion o f  appointments to f i l l  l e g i s l a t i v e  v a c a n c ie s  confirms the 
g o vern o r 's  power to  a c t  without c o n s u l t a t i o n .  The precedent was 
e s t a b l is h e d  soon a f t e r  statehood during th e  f i r s t  terra o f  the 
Egan a d m in is tra t io n .  Governor B i l l  Egan and senators  were en­
gaged in  a s t r u g g l e  over  an appointment t o  f i l l  a vacancy l e f t  
by the death o f  Senator  Elton Engstrom, S r .  During the course
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o f  th a t  c o n t r o v e r s y ,  Governor Egan appointed and the s e n a te  mem­
bers o f  the Republican P a r t y  s u c c e s s i v e l y  r e j e c t e d  fo u r  persons 
b efo re  a s u c c e s s o r  was confirmed. The senators demanded t h a t  
Governor Egan appoint  from a l i s t  o f  candidates provided by the 
l o c a l  rep u b l ic a n  committee.  Governor Egan responded to  the de­
mand as fo l l o w s :

P le a s e  perm it  me to point  out that  there i s  no 
r e f e r e n c e  to p o l i t i c a l  committees o f  e i t h e r  major 
p o l i t i c a l  p a r t y  in  the law which covers f i l l i n g
o f  v a c a n c ie s  in  the S ta te  L e g is l a t u r e .  I f  the
l e g i s l a t u r e  had intended th at  p o l i t i c a l  commit­
te e s  would be r e s p o n s ib le  f o r  such appointments,  
the L e g i s l a t u r e  would have so provided.

1963 Senate J.  73. S in ce  1963, the l e g i s l a t u r e  has been i n ­
formed o f  Governor E gan 's  i n t e r p r e t a t i o n  and chose not to  amend

t

the e l e c t i o n  code to c r e a t e  a r o l e  f o r  a d i s t r i c t  committee o f  a 
major p o l i t i c a l  p a r t y .

I l l ,  THE CONFIRMATION POWER CANNOT BE DELEGATED AWAY

The is s u e  i d e n t i f i e d  by the court  for  i n i t i a l  con sid -
I

e r a t io n  concerns whether the rep u b lican  senators must a c t  f o r ­
mally  as a s u b d iv i s io n  o f  the senate or inform ally  as a p o l i t i ­
c a l  caucus. A caucus i s  a p r i v a t e ,  pa rt isa n  p o l i t i c a l  o r g a n i z a ­
t io n .  I t  i s  not an o f f i c i a l  in ter im  or standing committee o f  
the l e g i s l a t u r e .  C o n s is t e n t  w ith  t h i s  premise, the A laska  
Supreme Court has o b served  t h a t  a p o l i t i c a l  caucus i s  not  a l e g ­
i s l a t i v e  body or committee and because o f  that s ta tu s  i s  not 
s u b je c t  to the Open Meetings Act (AS 44.62.310).  Malone v .  
Meekins, 650 P. 2d 351,  359 (Alaska 1982). The governor submits

* , •*.
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th at  the l e g i s l a t u r e  cannot d e l e g a t e  confirmation powers to  i n ­
d iv id u a l  l e g i s l a t o r s ,  e s p e c i a l l y  i f  they purport to  a c t  in  the 
form o f  a p r i v a t e  p o l i t i c a l  caucus.

The power t o  appoint  persons to f i l l  a vacant l e g i s l a ­
t i v e  o f f i c e  i s  accorded by law to  the governor and i s  an execu­
t i v e  power. By r e s e r v i n g  a r i g h t  to confirm appointees,  the 
l e g i s l a t u r e  i s  attem pting  to a u t h o r iz e  a p a r t  o f  the senate  to 
share exe cu t iv e  powers. Bradner v .  Hammond, 553 P . 2d 1 ,  7 
(Alaska 1976) ( " . . .  [C ]on firm atio n  i s  a s p e c i f i c  a t t r i b u t e  o f  
the appointive  power o f  the e x e c u t i v e . 1' ) .  The l e g i s l a t u r e  may 
only share the e x e c u t i v e  power o f  appointment when the s t a t e  
c o n s t i t u t io n  s p e c i f i c a l l y  perm its  i t .  I_d.

Because the a p p o in t iv e  o f f i c e  i s  l e g i s l a t i v e  r a t h e r  
than e x e c u t iv e ,  the s e n ate ,  as a sep arate  house o f  the l e g i s l a ­
tu re ,  has an express c o n s t i t u t i o n a l  remedy to assure the ap­
pointment o f  q u a l i f i e d  persons to  serve  th ere .  A r t i c l e  I I ,  s e c ­
t io n  12. o f  the Alaska C o n s t i t u t io n  p ro v id e s :  "Each [house o f
the l e g i s l a t u r e ]  i s  the  judge o f  the e l e c t i o n  and q u a l i f i c a t i o n s  
o f  i t s  m em b ers . . . . "  Respected a u t h o r i t y  on l e g i s l a t i v e  p r o c e ­
dure s t a t e s :  "The e x c l u s i v e  power to judge o f  the q u a l i f i c a ­
t io n s  and e l e c t i o n s  o f  i t s  members i s  f i x e d  in each house and 
cannot by i t s  own consent or by l e g i s l a t i v e  act ion  be v e s t e d  in 
any other t r ib u n a l  or o f f i c e . "  Mason's Manual o f  L e g i s l a t i v e  
Procedure, 5 560(5) (1979 r e v ' d  e d .)  ( h e r e a f t e r  Mason1s ) . The 
confirmation power added by AS 15.40 has the e f f e c t  o f  g i v i n g  
the e x c lu s iv e  power to  judge q u a l i f i c a t i o n s  to  a group o f  l e g i s -
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l a t o r s  determined by p o l i t i c a l  a f f i l i a t i o n  r a t h e r  than by mem­
bersh ip  in  a house o f  the l e g i s l a t u r e  as contemplated in the 
c o n s t i t u t i o n a l  scheme devised by the fram ers.

Under the e l e c t i o n  code, a m in o r i ty  o f  one house o f  
the l e g i s l a t u r e  can f r u s t r a t e  the g o v e r n o r 's  w i l l  and circumvent 
the express remedy f o r  determining the q u a l i f i c a t i o n s  o f  persons 
s e l e c t e d  to serve t h e r e .  The Alaska C o n s t i t u t io n  provides:
"The l e g i s l a t i v e  power o f  -the s t a t e  i s  v e s t e d  in a l e g i s l a t u r e  
c o n s is t in g  o f  a senate with a membership o f  twenty and house of 
r e p r e s e n t a t iv e s  with a membership o f  f o r t y . "  The senate Repub­
l i c a n s  are a c t in g  as i f  the senate i s  comprised o f  a membership 
o f  e leven .  They are a l s o  a c t in g  as i f  the sen ate  can convene 
and t r a n s a c t  l e g i s l a t i v e  business w ithout  the a id  o f  the gover­
nor or the house o f  r e p r e s e n t a t i v e s .  A d d i t i o n a l l y ,  the gover­
n o r ' s  duty to execute the e l e c t io n  code i s  impaired in an inap­
p ro p r ia te  manner by r e q u ir in g  him to share the appointment power 
with a p a rt is a n  group o f  l e g i s l a t o r s .  L e g i s l a t o r s  are members 
o f  the law-making branch o f  s t a t e  government. I f  they are a l ­
lowed to p a r t i c i p a t e  in the making o f  an appointment,  they would 
be e xecu t in g  the law as w e l l .

The governor i s  not arguing t h a t  a l l  d e le g a t io n s  of  
l e g i s l a t i v e  power are  in v a l i d .  Only a d e l e g a t i o n  which confers 
the e x c l u s i v e  r i g h t  to  determine q u a l i f i c a t i o n s  o f  a person ap­
pointed to l e g i s l a t i v e  o f f i c e .  For example, the court  i s  given 
j u r i s d i c t i o n  to determine e l e c t io n  c o n t e s t s  i n v o l v i n g  the q u a l i ­
f i c a t i o n s  o f  a l e g i s l a t o r - e l e c t .  AS 15.20.540 - -  15.20.560.
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However, th at  power i s  l im i t e d  to determining i f  a candidate i s  
q u a l i f i e d  "as  r e q u ir e d  by la w ."  AS 1 5 .2 0 .5 4 0 (2 ) .  This power 
was determined to be "not a t y p i c a l "  and to  r e f l e c t  a t r a d i t i o n a l  
r o l e  f o r  the j u d i c i a r y  to assume. Boucher v .  Bomhoff, 495 P. 2d 
77 (Alaska 1972);  accord Mason's , § 560(7) (1979 r e v . ) .  The 
e l e c t i o n  code e x p r e s s l y  s t a t e s  th at  the gran t  o f  power to the 
cou rts  to hear e l e c t i o n  con tests  i s  "not  intended to l i m i t  or 
i n t e r f e r e  with  the power o f  the l e g i s l a t u r e  to judge the e l e c ­
t io n  or q u a l i f i c a t i o n s  o f  i t s  members, AS 15.20.560. I f  the 
r e j e c t i o n  by the re p u b l ica n  senators  i s  e f f e c t i v e ,  the senate 
w i l l  never be a b le  to judge the q u a l i f i c a t i o n s  o f  Mrs. Bennett. 
Unlike the gran t  o f  j u r i s d i c t i o n  to the s u p e r io r  court  to hear 
e l e c t i o n  c o n t e s t s ,  the confirmation power i s  de legated  to a 
group o f  l e g i s l a t o r s  without standards to d i r e c t  the e x e r c is e  o f  
the l e g i s l a t i v e  power.

I t  i s  expected  th at  p l a i n t i f f s  w i l l  argue th at  the 
c o n s t i t u t i o n a l  d i r e c t i v e  s e t  out in  a r t i c l e  I I ,  s e c t io n  4 o f  the 
Alaska  C o n s t i t u t io n  a u th o r ize s  the d e le g a t io n  o f  confirmation 
power to a l e g i s l a t i v e  p o l i t i c a l  caucus. A r t i c l e  I I ,  s e c t io n  4 
p ro v id e s :  "A vacan cy  in the l e g i s l a t u r e  s h a l l  be f i l l e d  fo r  the
unexpired term as provided by law. I f  no p r o v is io n  i s  made, the 
governor s h a l l  f i l l  the vacancy by appointment."  However, in 
S t a t e  v .  A . L . I . V . E .  V o lu n ta ry , 606 P . 2d 769 (Alaska 1980), the 
A lask a  Supreme Court  observed:

The l e g i s l a t u r e  i s  bound to  a c t  in  accordance
w ith  the  c o n s t r a in t s  provided in  a r t i c l e  I I  o f
the c o n s t i t u t i o n .  The f a c t  t h a t  i t  can delegate
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l e g i s l a t i v e  power to others  who are not bound by 
a r t i c l e  I I  does not mean th a t  i t  can d e l e g a t e  the 
same power to  i t s e l f  and, in the p ro c e s s ,  escape-  
from the c o n s t r a i n t s  under which i t  must op erate-.

606 P . 2d a t  777. The court went on to make the f o l l o w in g  ge n e r­
a l  statement:  " I t  i s  t h e re fo r e  worth observing  th a t  most au­
t h o r i t i e s  have r e j e c t e d  the v a l i d i t y  o f  the laws c o n fe r r in g  e i ­
ther  a f f i r m a t i v e  or n egatory  l e g i s l a t i v e  powers on in d i v i d u a l  
l e g i s l a t o r s  or com m ittees ."  606 P . 2d a t  778 ( c i t i n g  and d i s c u s ­
s ing S ta te  ex r e l .  Judge v.  L e g i s l a t i v e  Finance Committee, 543 
P . 2d 1317 (Mont. 1975) ( l e g i s l a t u r e  could not d e le g a t e  power to 
approve budget amendments to an in te r im  l e g i s l a t i v e  committee) 
and People v .  Trem aine, 168 N.E. 817 (N.Y. 1929) ( l e g i s l a t u r e  
may not grant c e r t a i n  l e g i s l a t i v e  committee chairmen the power 
to disapprove o f  the a l l o c a t i o n  o f  lump sum a p p ro p r ia t io n s  to an 
e x e c u t iv e  a gen cy)) .

i

The s u p e r i o r  court s i t t i n g  in Juneau has r u le d  on the 
d e le g a t io n  q u e st io n .  In 1978, Judge Thomas Stewart decided th at  
an in ter im  committee o f  the l e g i s l a t u r e  could not approve o f  
t r a n s f e r s  between a p p ro p r ia t io n s  during the in te r im  between l e g ­
i s l a t i v e  s e s s io n s .  K e l l e y  v .  Hammond, C.A. No. 77-4 CIV (Alaska 
S up er . ,  1 s t  D i s t . , Juneau, D e c is ion  on Mn. fo r  P t .  Sum. Jgm t.,  
Apr. 12,  1978), Exh. 4. Judge Stewart reasoned t h a t  the budget 
and au d it  committee was attempting to a c t  as a m i n i - l e g i s l a t u r e  
by e x e r c i s i n g  l e g i s l a t i v e  powers during the in te r im .  The case 
was not appealed and the l e g i s l a t u r e  amended AS 37.07.080(e)  to 
provide t h a t  t r a n s f e r s  betx^een a p pro priat ion s  may only  be au-
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The fo r e g o in g  a n a l y s i s  shows th at  the l e g i s l a t u r e  can­

not v e s t  the l e g i s l a t i v e  duty o f  confirmation in a d i s c r e t e  
group o f  l e g i s l a t o r s .  To sa n ct io n  the d e le g a t io n  would a l lo w  
the l e g i s l a t u r e  to o p e ra te  without  the procedural  sa fe g u a rd s  
e s t a b l is h e d  in a r t i c l e  I I  o f  the Alaska C o n s t i tu t io n .  The gov­
ernor w i l l  show in the n ext  s u b d iv is io n  o f  th is  memorandum that 
the l e g i s l a t u r e  may a c t  o n ly  when i t  i s  assembled in s e s s i o n  and 
by recorded vo te .

IV. CONFIRMATION IS A LEGISLATIVE DUTY REQUIRING FORMAL
ACTION___________________________ ______________
Under the g o v e r n o r ’ s theory o f  th is  c a se ,  the c o u r t  is

i
asked to render a d e c l a r a t o r y  judgment concerning the f o r m a l i t y  
with  which the l e g i s l a t u r e  must e x e r c is e  l e g i s l a t i v e  powers.
The court  i s  requested to determine i f  du t ies  ass ign ed  by law to i 
a house o f  the l e g i s l a t u r e ,  or a p art  o f  i t ,  must be e x e r c i s e d  
by a formal vo te  during a s e s s io n  o f  the senate.  P l a i n t i f f s  
would have the court  v a l i d a t e  a procedure where an a p po in tee  to 
high government o f f i c e  i s  d iv e s t e d  o f  any r i g h t  to t h a t  o f f i c e  
by u n o f f i c i a l  a c t io n  by i n d i v i d u a l  senators  a c t in g  in t h e i r  of-

i
f i c i a l  c a p a c i t i e s  s e p a r a t e l y  from the senate.  The e l e c t i o n  code 
r e q u ir e s  the confirming body to be members o f  the l e g i s l a t u r e  
and the s t a t e  senate.  AS 15 .4 0 .3 3 0 (a ) .  These i n s t i t u t i o n s  o f  
the l e g i s l a t i v e  branch o f  s t a t e  goverment e x i s t  as c o r p o r a t e  
bodies and not through i n d i v i d u a l s  e l e c t e d  to serve  in  those  
bodies .
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I t  i s  only  when the houses o f  the l e g i s l a t u r e  are  law­
f u l l y  assembled t h a t  they c o n s t i t u t e  the l e g i s l a t u r e  o f  the 
s t a t e .  Masonfs , § 780(13) ( c i t i n g  Ex P a r te  Hague, 147 A. 220 
(N.J. 1929). Mason a l s o  o b s e rv e s :  "The d e c is io n  o f  a d e l i b e r a ­
t i v e  body can be made only  by the t a k in g  o f  a v o te  a t  a meeting. 
The f a c t  th at  members have i n d i v i d u a l l y  expressed  opinions on a 
question  i s  not a d e c is io n  o f  the body and i s  o f  no e f f e c t . "  
Mason1s , $ 520(1).  A t - b e s t ,  the r e p o r t  o f  the caucus meeting 
held  in Anchorage to consider  the q u a l i f i c a t i o n s  o f  Mrs. Bennett 
should be accorded no more f o r c e  than a r e p o r t  o f  a standing 
committee o f  the sen ate .  Those powers are to study and analyze  
the s u b je c t  matter r e f e r r e d  to  the caucus and to rep ort  back to 
the parent body. The report  by the caucus should be considered 
a d v is o r y  only.  The binding d e c is io n  i s  made by the seriate or a 
p a r t  o f  i t  a f t e r  i t  reconvenes.

The e l e c t i o n  code p e r t a i n i n g  to l e g i s l a t i v e  vacancies  
s p e c i f i e s  an appointment procedure t h a t  in c lu d e s  confirmation as 
the f i n a l  s tep .  AS 15 .4 0 .3 3 0 (a ) .  During the appointment s t r u g ­
g l e  o f  1963, Governor Egan demanded t h a t  i f  the senate Republi­
cans d e s ire d  to r e j e c t  h is  appointment,  a v o t e  must be taken on 
the question of. confirmation in  open s e s s i o n  w ith  the vo te  r e ­
corded in the jo u r n a l .  1963 Senate J .  74. The senators attempt­
ed to  record the r e j e c t i o n  by reading a r e p o r t  from the caucus 
in t o  the Senate Journal.  The demand f o r  d i r e c t  a c t io n  during 
r e g u l a r  se ss io n  was based on an i n t e r p r e t a t i o n  o f  the e l e c t i o n  
code advanced in  an opinion o f  the a t t o r n e y  g e n e r a l .  1963 In f .
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Op. A t t ' y  Gen. (Feb. 12; Gross) ,  Exh. 5. The senate acceded to 
the g o ve rn or 's  demand by c o r r e c t in g  the jo u r n a l  and taking a c ­
t ion in open se ss io n  to vote  on the q u est io n  o f  confirmation.  
1963 Senate J.  85.

The a t to rn e y  general  opined th a t  the term "confirma­
t ion"  should be construed to mean a formal process  undertaken by 
the appropriate  house o f  the l e g i s l a t u r e  culm inating in a vote  
on the question.  Since 1963, the l e g i s l a t u r e  has been informed 
o f  a formal i n t e r p r e t a t i o n  o f  AS 15.40 by the a t to rn e y  general .  
During that  p e r io d ,  the l e g i s l a t u r e  has undertaken major r e v i ­
sions to the e l e c t i o n  code. See ch. 100, SLA 1980, However, 
the pro v is io n s  under review in t h i s  a c t io n  were not changed to 
a l t e r  the e f f e c t  o f  the a t to rn e y  g e n e r a l ' s  c o n s tru c t io n  o f  AS
15.40. The in t e r p r e t a t i o n  was announced w ith in  three  years 
a f t e r  the appointment p ro vis io n s  were enacted and has remained 
in e f f e c t  fo r  24 y e a r s .

The longstanding i n t e r p r e t a t i o n  announced by the a t ­
torney general  i s  e n t i t l e d  to g r e a t  w e ig h t .  S t a t e ,  Dept, o f  
Revenue v .  Alaska Pulp America, I n c . ,  674 P . 2d 268 (Alaska 
1983). However, t h i s  i s  not to say th a t  the a t to rn e y  general  i s  
i n f a l l i b l e ,  nor th a t  opinions o f  the a t t o r n e y  gen era l  are always 
c o n t r o l l i n g .  The court  i s  the f i n a l  a u t h o r i t y  on important 
questions o f  s t a t u t o r y  c o n s tru c t io n .  T ru ste e s  f o r  Alaska v.  
Watt, 524 F. Supp. 1303 (D.C. A laska  1981);  a f f ' d  690 F.2d 1279 
(9th C ir .  1982). The court should adopt the a t to rn e y  g e n e r a l ' s  
i n t e r p r e t a t i o n  because i t  i s  c o n s i s t e n t  w ith  the p ro v is io n s  o f
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the e l e c t i o n  code and l e g a l  a u t h o r i ty  concerning the manner in 
which the l e g i s l a t u r e  must t r a n s a c t  l e g i s l a t i v e  b u s in ess .

Even i f  the governor were to concede f o r  the purpose 
o f  argument th a t  a p a r t  o f  the senate c o u la  be auth orized  to 
confirm, the Republican senators  may only  e x e r c i s e  t h e i r  d e l e ­
gated powers when the senate  i s  assembled in law fu l  s e s s io n .
The e l e c t i o n  code does not contain an express  a u t h o r iz a t io n  fo r  
the senators to meet during the in te r im .  Rather,  the code im­
p l i e s  that  confirm ation w i l l  take p la ce  during the s e s s io n .  The 
governor contends t h a t  f o r m a l i t y  i s  n e c e s sa ry  to ensure d e l i b e r ­
a t ion  before a c t io n  i s  taken, to ensure th at  the r e q u i s i t e  ma­
j o r i t y  o f  the house v o te s  to confirm or r e j e c t ,  and to  provid e  a 
p u b l ic  record o f  the v o te  o f  each l e g i s l a t o r .  I t  must be remem­
bered that  the q u a l i f i c a t i o n s  o f  a prominent c i t i z e n  o f  the 
s t a t e  to hold o f f i c e  i s  u l t i m a t e l y  at  i s s u e  here.

Under the e l e c t i o n  code, the governor must appoint  a 
successor  i f  the term i s  l e s s  than two years  and f i v e  months, or 
i f  a s p e c ia l  e l e c t i o n  cannot be held  b e fo re  the l e g i s l a t u r e  r e ­
convenes. An appointment can be defeased in two ways. F i r s t ,  
by r e j e c t i o n  through the confirm ation p ro c e s s ,  i f  the p re d e c e s ­
sor in o f f i c e  was "a member o f  a p o l i t i c a l  p a r t y . "  AS 1 5 . 4 0 . -  
330(a).  Second, by e l e c t i o n  o f  a person other than the appointei 
to  f i l l  the vacancy.  AS 15.40.380. The e l e c t i o n  code provides  
f o r  the "date o f  o f f i c e "  o f  an appointee.  AS 15.40.340. Sec­
t io n  340 s t a t e s  t h a t  the date o f  o f f i c e  o f  an appointment not 
s u b je c t  to confirm ation  i s ,  in  t h i s  c a s e ,  the date the l e g i s l a -
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ture  reconvenes.  However, i f  the appointment i s  s u b je c t  to  con­
f irm a t io n ,  the c l e a r  i m p l i c a t i o n  i s  th at  the "d a te  o f  o f f i c e "  i s  
l a t e r > i . e . ,  a d a t e ,  a f t e r  the reconvening o f  the l e g i s l a t u r e ,  
on which the appointment i s  confirmed.

The term " c o n f ir m a t io n "  has a commonly understood 
meaning when used t o  d e s c r ib e  a l e g i s l a t i v e  procedure.  The term 
connotes a formal p ro c e s s  t h a t  i s  performed by a vo te  taken on 
the record during a s e s s io n  o f  the confirming body. The s t a t e  
c o n s t i t u t io n  p ro v id e s  th a t  e x e c u t iv e  appointments are confirmed 
during j o i n t  s e s s i o n .  A la sk a  Const,  a r t .  I l l ,  55 25 and 26.
The l e g i s l a t u r e  implemented the confirmation power by e s t a b l i s h ­
ing a procedure f o r  the c o n s id e r a t io n  o f  a l l  e x e c u t iv e  a p p o in t­
ments made by the governor .  This  procedure r e q u ir e s  a formal 
vote  by a l l  members. AS 39.05.080(4);  see a l s o  Rule 46, Uniform 
Rules o f  the Alaska S t a t e  L e g i s l a t u r e .  The p r o v is io n s  im p le­
menting the procedures fo r  con firm ation  o f  appointments to e x e c ­
u t i v e  o f f i c e  are in  p a r i  m a te r ia  with  AS 15.40 and should be 
used to i n t e r p r e t  the meaning o f  the p r o v is io n  under re v ie w  
here.  There i s  no b a s i s  f o r  a more l i b e r a l  i n t e r p r e t a t i o n  o f  
the term " c o n f i r m a t io n ."

Because the l e g i s l a t u r e  does not meet during the i n ­
terim, there i s  no i n s t i t u t i o n a l  need to provide f o r  an e a r l i e r  
confirmation.  Even the e l e c t i o n  code provides  t h a t  an a p p o in t­
e e ' s  o f f i c e  does not  begin  u n t i l  confirm ation.  AS 15.40.340.
I f  the l e g i s l a t u r e  p e r c e i v e s  a need to confirm an appointee dur­
ing the interim , a s p e c i a l  s e s s i o n  could be c a l l e d  to ta k e  up
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the q uest io n.  See Alaska Const,  a r t .  I I ,  § 9. Apparently , '  the 
lea d ersh ip  o f  the house o f  r e p r e s e n t a t i v e s  had no i n t e r e s t  in  
c a l l i n g  such a s e s s io n .  Exh. 6. The sen ate  Republican caucus 
a ls o  requested  the governor to c a l l  a s p e c i a l  s e s s io n  to  r e s o lv e  
t h i s  d isp u te .  However, the governor d e c l in e d  to  e x e r c i s e  h is  
d i s c r e t i o n a r y  power to do so under a r t i c l e  I I I ,  s e c t io n  17 o f  
the Alaska C o n s t i t u t io n .  Exh. 7.

V. CONCLUSION

The governor contends t h a t  AS 15 .40.330(a)  i s  i n v a l i d  
because th a t  s t a t u t e  purports  to d e le g a t e  the power to determine 
the q u a l i f i c a t i o n s  o f  an appointed s e n a to r  to  a few l e g i s l a t o r s  
s e rv in g  in the senate.  This fu n ct ion  may only  be performed by 
the e n t i r e  senate .  The s t a t u t e  pu rp orts  to r e q u ir e  the governor 
to share h is  appointment power w ith  i n d i v i d u a l  l e g i s l a t o r s .
Once a power o f  appointment i s  a ss ign ed  by s t a t u t e  to  the go ver­
nor,  the l e g i s l a t u r e  cannot attempt to a l s o  e x e r c i s e  th at  power. 
The Republican senators c a r r y  the gran t  o f  the confirm ation  
power too f a r  when they attempt to e x e r c i s e  i t  during the i n t e r ­
im. To be v a l i d  a t  a l l ,  confirm ation must be decided when the 
senate i s  assembled in s e s s io n .  The v o t e  o f  each sen ator  p e r ­
m itted  to v o te  must be recorded in  the sen ate  j o u r n a l .

For the reasons s e t  out in  t h i s  memorandum, the gov-
/ / / /

/ / / /

/ / / /
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ernor Is  e n t i t l e d  to judgment on a l l  counts s e t  out in h is  
com plaint.

DATED: November 25, 1987

GRACE BERG SCHAIBLE 
ATTORNEY GENERAL

B y:
James L. Baldwin 

A s s i s t a n t  Attorney General
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D IV IS IO N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Bax Y, Juneau, Alaska 99811 
(907) 465-3867 or 465-2450 
FAX (907) 465-2029

Deliveries to : 240 Main Street 
Court Plaza, Room  500 

M ail Stop 3101

M E M O R A N D U M February 19, 1991

SUBJECT: Legislative Designation of Qualifications for Members of Boards 
and Commissions (Work Order No. 17LS-0661)

TO: Representative Dave Donley

FROM: Jerry Luckhaupt 
Legislative Counsel

You have requested an opinion concerning the legislature’s authority to designate 
qualifications for membership on boards and commissions created by the legislature. 
I hereby respond as follows.

Art. Ill, § 26 of the Alaska Constitution provides:

When a board or commission is at the head of a principal department 
or a regulatory or quasi-judicial agency, its members shall be appointed 
by the governor, subject to confirmation by a majority of the members 
of the legislature in joint session, and may be removed as provided by 
law. They shall be citizens of the United States. The board or 
commission may appoint a principal executive officer when authorized 
by law, but the appointment shall be subject to the approval of the 
governor.

This section provides that the governor shall appoint the members of boards and 
commissions that are "at the head of a principal department or a regulatory or quasi­
judicial agency." Art. Ill, § 26 provides a general qualification that all appointees to 
these boards and commissions shall be United States citizens. Other than this 
general requirement the section does not provide any direction concerning the 
designation of qualifications for membership on particular boards or particular seats 
on boards.

In Bradner v. Hammond, 553 P.2d 1 (Alaska 1976), the Alaska Supreme Court 
recognized that implicit in the Alaska Constitution is the doctrine of separation of 
powers. That doctrine, that one branch of government may not exercise the powers 
committed to another branch, is designed to avoid the "tyrannical aggrandizement of
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power by a single branch of government. . Bradner. supra, at 5. The Bradner 
decision also recognized that our constitution envisioned a strong executive and "that 
the appointment of executive officers is an executive function. . .." Bradner. supra. 
at 6.

"The legislative power of the State [though] is vested in a legislature. ..." Art. II, § 
1, Alaska Constitution. "Legislative power" is the power of the legislature "to make 
laws and such power is reposed exclusively in such body though it may delegate rule 
making and regulatory powers to departments in the executive branch." Black’s Law 
Dictionary.

As part of its law making power the legislature may determine that the best way for 
a particular law to be implemented or enforced is by the establishment of a board 
or commission to administer the law. In fact, such appears to be expected by art. Ill, 
§ 26 of our constitution. In creating the board or commission it seems only 
reasonable that the legislature may establish qualifications for the members of the 
board or commission who are going to be implementing the particular law enacted 
by the legislature. The legislature may want person  ̂with experience in the field or 
area to be regulated, or with some other qualifications or training, to administer the 
law. By enacting qualifications for members of boards or commissions, the legislature 
is not selecting a particular person to be on the board or commission (which power 
is provided solely to the governor) but only specifying that certain qualifications are 
necessary for any person selected by the governor to serve on the particular board 
or commission. The governor may still select the individual he wants to be on the 
board or commission, provided the person has the qualifications the legislature has 
specified as being necessary. As such, it appears that the governor’s appointment 
power is not invaded or restricted by the legislature’s enactment of reasonable 
qualifications for membership on boards and commissions.

This view is consistent with the general rule of law concerning the prescription of 
qualifications for public office by the legislature.

Subject to constitutional restrictions, the legislature has the right to 
prescribe the qualifications of officers to be elected or appointed to 
state offices created by it. .,.

81 A, CJ.S., States, § 83, at p. 460.

And:

Subject to such limitations as may be imposed by the constitution, the 
power to fix the qualifications of public officers or employees may be 
exercised by the legislature. The qualifications for, or conditions of, 
public employment may not be arbitrary, but must be reasonable and



based on substantial grounds which are natural and inherent in the 
subject matter of the legislation.

67 C.J.S., Officers, § 16, at p. 256 - 57.

Various state courts have reached this same conclusion and have upheld legislative 
designations of qualifications for public offices, such as, memberships on a board or 
commission. See, e.g., State v. Matassarin. 114 Kan. 244, 217 P. 930 (1923); State v. 
Eischen. 76 N.W.2d 385 (Minn. 1956); Humane Society of the United States v. New 
Jersey Fish and Game Council. 70 N.J. 565, 362 A.2d 20 (1976); Landes v. North 
Hempstead. 20 N.Y.2d 417, 284 N.Y.S.2d 441 (1967); Hurd v. Freeland. 442 P.2d 344 
(Okla. 1966); State v. Wells. 112 N.W.2d 601 (S.D. 1961); State v. Millsap. 605
S.W.2d 366 (Tex. App. 1980).

This view is also consistent with the statements of the framers of our constitution at 
the constitutional convention. It was apparently their belief that qualifications for 
membership should be stated in the statutes authorizing the particular board or 
commission. In discussing residency requirements and qualifications of board 
members, Delegate V. Rivers stated:

The board or the commission would be established by law, and we 
presume they might have some requirements in the law, but that leaves 
it open to the legislature to make the decision on it.

Alaska Constitutional Convention Proceedings (ACCP), at p. 2038. And, "I for one 
would prefer to see the statute provided [sic] rather than the constitution provide for 
board member qualifications." ACCP, at p.2039.

Further, at least three Alaska Attorney General opinions or letters of advice have 
concluded that the legislature may prescribe reasonable qualifications for gubernatori­
al appointments to boards or commissions. Opinion from R. Pegues to H. Beime, 
04/23/81; Opinion from R. Pegues to Governor Hammond, 08/13/79; Opinion from 
G. Schaible to Governor Cowper, 05/24/88. Copies of these opinions are attached.

An examination of these authorities reveals at least two areas of caution. First, a 
legislative attempt to require the governor to appoint an individual selected by some 
other group could be found by a court to be violative of the governor’s appointment 
power under art. Ill, § 26. See, e.g., the Attorney General’s opinion from R. Pegues 
to H. Beime attached hereto. At least two states that have considered this issue, 
based of course on their own constitutional provisions, have ruled that delegating the 

' selection of individuals to some other group and requiring the governor is to make 
his appointments from the names submitted by those groups is proper. Humane 
Society of the United States v. New Jersey Fish and Game Council, supra (New 
Jersey’s constitution is similar to ours and was a model used by our framers); State
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v. Eischen. supra. Second, since our constitution already provides a residency 
requirement in art. Ill, § 26 (that being that all members of boards and commissions 
must be United States citizens), it is possible that a court could find that the 
imposition of a state residency requirement would be improper. See the Attorney 
General’s opinion from R. Pegues to Governor Hammond anached hereto.

It therefore appears that the legislature may prescribe reasonable qualifications for 
art. Ill, § 26, boards and commissions, that are reasonably related to the position or 
to the aim of the legislation and which do not interfere with the governor’s 
appointment power or with qualifications set out in the constitution.

If you have further questions, please contact me at your convenience.

GPL:mi/pl
91-032.mai

Enclosure
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F e b r u a r y  4, 1 9 9 1

R e p r e s e n t a t i v e  B e n  G r u s s e n d o r f  
S p e a k e r  o f  t h e  H o u s e  o f  R e p r e s e n t a t i v e s  

P. O .  B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  Mr. S p e a k e r :

O n  F e b r u a r y  4, 1 9 9 1 ,  t h e  J u d i c i a r y  C o m m i t t e e  h e l d  a  h e a r i n g  t o

r e v i e w  t h e  G o v e r n o r ' s  p o w e r  t o  r e m o v e  m e m b e r s  o f  v a r i o u s  b o a r d s  a n d  

c o m m i s s i o n s ,  i n c l u d i n g  t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n .  

A f t e r  h e a r i n g  f r o m  L e g i s l a t i v e  C o u n s e l  [a n d  a r e p r e s e n t a t i v e  o f  t h e  

A t t o r n e y  G e n e r a l ] ,  t h e  J u d i c i a r y  C o m m i t t e e  h a s  c o n c l u d e d  t h a t  t h e  

G o v e r n o r  d o e s  n o t  h a v e  t h e  l e g a l  a u t h o r i t y  t o  u n i l a t e r a l l y  r e m o v e  

C o m m i s s i o n e r  P e t e r  S o k o l o v  f r o m  h i s  p o s i t i o n  o n  t h e  A P U C .  A n  A P U C  

c o m m i s s i o n e r  m a y  o n l y  b e  r e m o v e d  f r o m  o f f i c e  " b y  a n d  w i t h  t h e  

c o n s e n t  o f  a m a j o r i t y  o f  t h e  l e g i s l a t u r e . "  A S  4 2 . 0 5 . 0 3 5 .



B e c a u s e  C o m m i s s i o n e r  S o k o l o v ' s  a p p o i n t m e n t  t o  t h e  A P U C  h a s  n o t  y e t  

b e e n  c o n f i r m e d  b y  t h e  L e g i s l a t u r e ,  it i s  t h e  r e c o m m e n d a t i o n  o f  t h e  

J u d i c i a r y  C o m m i t t e e  t h a t  w e  p r o c e e d  w i t h  t h e  c o n f i r m a t i o n  p r o c e s s  

f o r  t h i s  a p p o i n t m e n t .  I n  a d d i t i o n ,  b e c a u s e  t h e  A P U C  d o e s  n o t  n o w  

h a v e  a v a c a n c y  a s  d e f i n e d  b y  A S  4 2 . 0 5 . 0 3 0 ,  t h e  J u d i c i a r y  C o m m i t t e e  

r e c o m m e n d s  t h a t  t h e  L e g i s l a t u r e  r e t u r n  t o  t h e  G o v e r n o r  a n y  

a d d i t i o n a l  A P U C  a p p o i n t m e n t s  t h a t  a r e  s u b m i t t e d  f o r  c o n f i r m a t i o n  

a t  t h i s  t i m e .

V e r y  t r u l y  y o u r s ,

D a v e  D o n l e y ,  C h a i r

D D : l h o



J H m ts a  o f  ^ R e p r m n i a i t l i e s i P. O. Box V 
State Capitol 

Juneau, Alaska 99811 
(907) 465-4990 
(907)465-4712

House Judiciary Committee

F e b r u a r y  6, 1991

James L. Baldwin 
Department of  Law 
P.O. Box K 
Juneau, AK 99811

Dear Mr. Baldwin:

Thank you very much for  your par t i c i pat i on  in the House 
Judiciary Committee hearing on February 4,  1991.

The fol lowing is a summary o f  the information that you 
committed on behalf  of  the Department of  Law to provide to 
the committee:

The legal authority f or  the Attorney General ' s posi t ion 
that transmittal  to the l eg i s l a t ur e  o f  the name of an 
individual  who has been appointed to a Section 26 board,  
under AS 39.05.080,  is a d i s c r e t i onary  act on the part of  
the governor.

The legal  authority f or  the pos i t i on that ,  until  the 
name of  such an appointee has been formal ly transmitted by 
the governor to the l e g i s l a t ur e ,  the l eg i s l at ure  is 
powerless to exerc ise  i t s  conf i rmation powers with respect 
to that appointee.

The legal  authority f or  the pos i t i on that the removal 
provision for  APUC Commissioners, AS 42.05.035,  is inval id.

An h i s t or i ca l  summary o f  appointments to the law, 
engineering,  f inance,  accounting or business administration,  
and consumer chairs on the APUC, as prescribed by AS 
42.05.040.



The informal Attorney General ' s opinion stat ing that an 
executive appointee,  once confirmed by the l e g i s l a t u r e ,  need 
not be resubmitted to the l eg i s l a t ure  a f t e r  being 
reappointed to e i ther  the same or a d i f f e r e nt  p os i t i on .  •

The resul ts  of  your research on the question o f  what 
const i tutes  a " regulatory"  board under Art i c l e  I I I ,  Section 
26, o f  the Alaska Const i tut ion.

Copies of  the cases that reached an opposi te  holding to 
that o f  McChesney v. Sampson, 232 Ky 395, 23 S.W.2d 584 
(1930) .

A copy of  the settlement agreement between the state 
and Michael Whitehead af ter  he was removed from the 
Commercial Fisheries Entry Commission.

Because the committee would l ike to receive the 
above-requested information by February 15, 1991, your 
prompt attention to this request wi l l  be great ly  
appreci  ated.

Si ncerel

Dave Donley,  Chair 
House Judiciary Committee

DD/hk
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J a n u a r y  31, 1 9 9 1  

S E N T  V I A  T E L E C O P I E R

D o n  T a n n e r ,  D i r e c t o r  
B o a r d s  a n d  C o m m i s s i o n s  
O f f i c e  o f  t h e  G o v e r n o r  
S t a t e  o f  A l a s k a  
P. O .  B o x  A
J u n e a u ,  A l a s k a  9 9 8 1 1 - 0 1 0 1  

D e a r  M r .  T a n n e r :

T h i s  is i n  r e s p o n s e  t o  y o u r  J a n u a r y  29, 1 9 9 1  l e t t e r ,  i n  
w h i c h  y o u  i n f o r m e d  m e  t h a t  G o v e r n o r  K i c k e l  i s  a t t e m p t i n g  t o  
w i t h d r a w  m y  r e a p p o i n t m e n t  t o  t h e  A l a s k a  P u b l i c  U t i l i t i e s  
C o m m i s s i o n ,  a n d  t o  r e p l a c e  m e  o n  t h e  C o m m i s s i o n  e f f e c t i v e  
J a n u a r y  2 3 ,  1 9 9 1 .

I w a s  l a w f u l l y  a p p o i n t e d  t o  t h e  C o m m i s s i o n ,  a n d  m a y  n o t  
b e  s u m m a r i l y  r e m o v e d .  F u r t h e r m o r e ,  t h e  A l a s k a  S t a t e  
L e g i s l a t u r e  h a s  t h e  r i g h t  a n d  t h e  r e s p o n s i b i l i t y  t o  d e c i d e  
w h e t h e r  o r  n o t  t o  c o n f i r m  m y  a p p o i n t m e n t .  I b e l i e v e  t h a t  m y  
a p p o i n t m e n t  h a s  a l r e a d y  b e e n  s u b m i t t e d  t o  t h e  L e g i s l a t u r e  
f o r  c o n f i r m a t i o n ,  a n d  I r e q u e s t  t h a t  n o  a c t i o n  b e  t a k e n  t o  
p r e v e n t  t h e  L e g i s l a t u r e  f r o m  c a r r y i n g  o u t  i t s  
r e s p o n s i b i l i t i e s .  I f  m y  n a m e  h a s  n o t  b e e n  s u b m i t t e d ,  t h e n  I 
r e q u e s t  t h a t  i t  b e  s u b m i t t e d ,  a s  t h e  l a w  r e q u i r e s .

W h i l e  I b e l i e v e  t h a t  t h e  action, t a k e n  b y  t h e  G o v e r n o r ' s  
O f f i c e  i s  i l l e g a l ,  I a l s o  d o  n o t  b e l i e v e  t h a t  i t  i s  i n  t h e
p u b l i c  i n t e r e s t  t o  b e c o m e  i n v o l v e d  i n  a p e r s o n a l
c o n f r o n t a t i o n  w i t h  t h e  G o v e r n o r ' s  O f f i c e .  I w i l l  t h e r e f o r e  
p h y s i c a l l y  v a c a t e  t h e  p r e m i s e s  w h e r e  m y  o f f i c e  is l o c a t e d ,  
a s  y o u  r e q u e s t .  I a l s o  w i l l  c o m p l y  w i t h  a n y  r e a s o n a b l e  
r e q u e s t  f o r  m y  c o n t i n u e d  a s s i s t a n c e  i n  s e e i n g  t h a t  t h e  
d u t i e s  a n d  r e s p o n s i b i l i t i e s  o f  t h e  C o m m i s s i o n  a r e  c a r r i e d  
o u t .  A t  t h e  s a m e  t i m e ,  I r e s e r v e  a l l  o f  m y  r i g h t s  u n d e r  

l a w ,  i n c l u d i n g  t h e  r i g h t  t o  b e  r e i n s t a t e d  t o  m y  p o s i t i o n  o n  
t h e  C o m m i s s i o n .  I w i l l  i m m e d i a t e l y  r e s u m e  t h e  p e r f o r m a n c e
o f  m y  d u t i e s  o n  t h e  C o m m i s s i o n  u p o n  n o t i f i c a t i o n  o f  m y
r e i n s t a t e m e n t .

S i n c e r e l y  y o u r s ,

P e t e r  S o k o l o v
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IN  THE HOUSE

HOUSE JOINT RESOLUTION NO.

"  . IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE -  FIRST SESSION

Proposing an amendment to  the C on stitu ­

tio n  o f  the State o f  Alaska r e la t in g  to  

le g is la t iv e  con firm ation  o f  the board 

members o f  p u b lic  corporation s o f  the 

s ta te .

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

%V;* S ection  1. A r t ic le  I I I ,  se c . 26, C on stitu tion  o f  the State o f  A laska, 

i s  amended to read:

SECTION 26. BOARDS AND COMMISSIONS. When a board or commission
t ' . .

//v"' is  at the head o f  a p r in c ip a l department^ [OR] a regu la tory  or qu a si­

ju d ic ia l  agency, or  a p u b lic  corp ora tion  e s ta b lish ed  by law, i t s  

members sh a ll be appointed by the governor, su b je c t  to con firm ation  by 

a m a jority  o f  the members o f  the le g is la tu r e  in  j o in t  se ss ion , and may 

be removed as provided  by law. They s h a ll be c it iz e n s  o f  the United 

S ta tes . The board or commission may appoint a p r in c ip a l execu tive  

o f f i c e r  when au th orized  by law, but the appointment sh a ll be su b je c t  

to  the approval o f  the governor.

* Sec. 2. The amendment proposed by th is  r e s o lu t io n  sh a ll be p laced  

b e fo re  the v o ters  o f  the s ta te  at the next general e le c t io n  in conform ity 

w ith  a r t . X III , sec .  1, C on stitu tion  o f  the State o f  A laska, and the e le c ­

t io n  laws o f  the s ta te .

- 1 -
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SENATE JOINT RESOLUTION NO. 4 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY  SEN A TO RS K E R T T U L A , Sturgulewski
• V 4‘ ‘ . • . - '• ' •

Introduced: 1/21/91
R e fe rred : Jud ic iary and Finance

- ' '. < j . _•. .. ;

A RESOLUTION

1 Proposing an amendment to the Constitution of the State of Alaska requiring legislative

2 confirmation for members of the governing boards of the Alaska Permanent Fund

3 Corporation and the Alaska Railroad Corporation.

4 BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

5 * Section 1. Article III, sec. 26, Constitution of the State of Alaska, is amended to read:

6  SECTION 26. BOARDS AND COMMISSIONS. When a board or commission is at the

7 head of a principal department or a regulatory or quasi-judicial agency, or is the governing

8  entity of the Alaska Permanent Fund Corporation or the Alaska Railroad Corporation, its 

members shall be appointed by the governor, subject to confirmation by a majority of the 

members of the legislature in joint session, and may be removed as provided by law. They shall 

be citizens of the United States. The board or commission may appoint a principal executive 

officer when authorized by law, but the appointment shall be subject to the approval of the 

governor.

4 * Sec. 2. The amendment proposed by this resolution shall be placed before the voters of the state

5 at the next general election in conformity with art. XIII, sec. 1, Constitution of the State of Alaska, and

6 the election laws of the state.

SJR004A -1- S J R 4



J V k s I m j i k t s  W e g k k t u r e

JHouse of
House Judiciary Committee

P. O. Box V  
State Capitol 

Juneau, Alaska 99811 
(907) 465-4990 
(907) 465-4712

_ J. a n  u  ary_2-8.,_ 1 9.9J

T h e  H o n o r a b l e  C h a r l e s  E. C o l e  
A t t o r n e y  G e n e r a l  
P.O. B o x  K
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: C o n s t i t u t i o n a l i t y  o f  A S  4 4 . 3 9 . 0 3 0

D e a r  A t t o r n e y  G e n e r a l  C o l e :

I n  r e v i e w i n g  r e c e n t  p r e s s  a c c o u n t s  o f  t h e  c o n t r o v e r s y  i n v o l v i n g  t h e  
a p p o i n t m e n t  o f  t h e  C o m m i s s i o n e r  o f  F i s h  a n d  G a m e ,  I w a s  i n t e r e s t e d  
t o  r e a d  y o u  h a v e  c o n c l u d e d  t h a t  A S  4 4 . 3 9 . 0 3 0  ( w h i c h  r e q u i r e s  t h e  
c o m m i s s i o n e r  t o  b e  a p p o i n t e d  f r o m  n a m e s  s u b m i t t e d  t o  t h e  G o v e r n o r  
b y  t h e  B o a r d s  o f  F i s h  a n d  G a m e )  is a n  u n c o n s t i t u t i o n a l  i n f r i n g e m e n t  
o n  t h e  p o w e r  o f  t h e  e x e c u t i v e .  B e c a u s e  I a m  v e r y  i n t e r e s t e d  i n  t h e  
c o n t o u r s  o f  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  e x e c u t i v e  a n d  l e g i s l a t i v e  
b r a n c h e s  o f  g o v e r n m e n t ,  I w o u l d  a p p r e c i a t e  r e c e i v i n g  a c o p y  o f  a n y  
w r i t t e n  o p i n i o n  i n  w h i c h  y o u  o r  a m e m b e r  o f  y o u r  s t a f f  c o n c l u d e  t h e  
s t a t u t e  is u n c o n s t i t u t i o n a l .  I f  a  w r i t t e n  o p i n i o n  o n  t h i s  s u b j e c t  
d o e s  n o t  e x i s t ,  p l e a s e  a d v i s e  m e  o f  t h e  l e g a l  b a s i s  f o r  y o u r  

c o n c l u s i o n  t h a t  t h e  s t a t u t e  is u n c o n s t i t u t i o n a l .

T h a n k  y o u  i n  a d v a n c e  f o r  y o u r  p r o m p t  a t t e n t i o n  t o  t h i s  r e q u e s t .

D D : l h o
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o f  F i n k  p a l  i r k s  l a w m a k e r s
By DAVE PATRICK
TIMES CAPITAL BUREAU

Some legislators a re  charging 
the governor with overstepping 
his authority when he replaced 
Peter Sokolov on the Alaska Pub­
lic Utilities Commission with a 
close friend of Anchorage’s 
mayor.

Gov. W alle r J. Hickel named 
Don Schroer to one o f two con­
sumer seats on the 5-member 
commission. Schroer is Mayor 
Tom Fink’s insurance business 
partner, campaign treasurer and 
duck hunting buddy. The appoint­
ment requires confirmation by 
the Legislature.

The commission regulates 
utilities and oversees rate-set­
ting. It would hold approval 
power over F ink ’s bid to sell the 
city-owned Anchorage Tele­
phone Utility.

Schroer’s appointment was 
made without a form al an­
nouncement and while Sokolov 
was out of state on vacation. 
Sokolov was at the end of his 6- 
year te im  when he was re-ap­
pointed Oct. 31 by fo rm er Gov. 
Steve Cowper, six days before 
the Nov. G election.

Hickel won the election and 
look office Dec. 3. The Legisla­
ture, which convened Jan. 21,

had not taken action on Sokolov’s 
appointment. Hickel’s boards 
and commissions director Don 
Tanner and the governor's 
deputy press secretary Ed 
Wicher did not return phone calls 
F riday on Schroer’s appoint­
ment.

Rep. David Finkelstein, D-An- 
chorage, said he holds nothing 
against Schroer, but questions 
the nature of the appointment. '

“ The independence o f agen­
cies like this a re  in jeopardy,”  he 
said. Finkelstein chairs the 
House Labor and Commerce 
Committee, which would review 
APUC appointments.

“ The whole idea is to have 
them not be on the side o f the ad­
ministration o r the Legislature 
and have them be independent,' 
Finkelstein said.

Schroer said Friday he heard 
Sokolov was to resign, although 
he could not remember who told 
him about a resignation.

Sokolov is expected to return 
from  vacation Monday. APUC 
spokesman Ray Wipperman said 
Sokolov did not previously intend 
to resign.

Schroer, a fo rm er insurance 
industry lobbyist, said he did not 
expect trouble in the Legislature 
over his confirmation. He said it

r appears Hickel can remove 
Sokolov by making a new ap­
pointment.

, " I  understand until the Legis- 
i lature acts on an appointment 
j ’ the governor can withdraw 

that,”  Schroer said. “ Admittedly 
_ ■ it’s a different governor now."
L Schroer cites six years on the 

s ta je  Real Estate Commission 
and his current seat on the An­
chorage Water and Wastewater 
Advisory Commission as quali­
fications fo r the APUC job . Utili- 

',. ties commissioners are paid 
ntore than $69,000 per year.

Lawyers fo r the Legislature 
> issued an opinion in December 

that said an APUC commissioner 
can,be removed only fo r cause, 
o r i f  lawmakers fail to confirm 

:, the appointment.
“ It appears his appointment is 

binding upon the subsequent ad­
m inistration,”  wrote attorney 

i Je rry  Luckhaupt of the Legisla­
tive A ffairs Agency Division of 
Legal Services.

Rep. K ay  Brown, D-Anchor- 
age, requested the opinion and 
said Hickel is overstepping his 
authority.

“ I am concerned about the 
question o f the separation of 
powers between the governor 
and the Legislatu re ," Brown

said. “ I don’ t think the governor 
has the power to replace Com­
missioner Sokolov."

Hickel shifted Commissioner 
M ark Foster from  a consumer 
chair to Sokolov’s engineering 
seat to make room for Schroer. 
Foster is a civil engineer. 
Schroer does not have to be an 
engineer to sit on a consumer 
seat.

APUC Commissioner Susan 
Knowles said the move was un­
precedented and may also re­
quire legislative review.

“ Mark was confirmed as one 
of the consumer commissioners 
in ea rly  1990,”  Knowles said. 
"H ow  that move sits with the 
Legislature, I don’ t know,”  said 
Knowles, w ife o f gubernatorial 
candidate Tony Knowles.

Democratic Rep. Pat Parne ll, 
a fo rm er Anchorage assembly­
man, said he had no concerns 
about Schroer’s relationship with 
Fink and how it m ay affect the 
ongoing debate over the pro­
posed sale o f the city ’s telephone 
utility.

" I  imagine if the people were, 
to approve that sale in a vote, the 
APUC would perform  a perfunc­
tory exercise in approving o r  dis­
approving it,"  Parne ll said.



J a n u a r y  3 1 ,  1 9 9 1

SENT V IA  TELECOPIER

D o n  T a n n e r ,  D i r e c t o r  
B o a r d s  a n d  C o m m i s s i o n s  
O f f i c e  o f  t h e  G o v e r n o r  
S t a t e  o f  A l a s k a  
P . O .  B o x  A
J u n e a u ,  A l a s k a  9 9 8 1 1 - 0 1 0 1  

D e a r  M r .  T a n n e r :

T h i s  is i n  r e s p o n s e  t o  y o u r  J a n u a r y  29, 1 9 9 1  l e t t e r ,  i n  
w h i c h  y o u  i n f o r m e d  m e  t h a t  G o v e r n o r  H i c k e l  is a t t e m p t i n g  t o  
w i t h d r a w  m y  r e a p p o i n t m e n t  t o  t h e  A l a s k a  P u b l i c  U t i l i t i e s  
C o m m i s s i o n ,  a n d  t o  r e p l a c e  m e  o n  t h e  C o m m i s s i o n  e f f e c t i v e  
J a n u a r y  23, 1 9 9 1 .

I w a s  l a w f u l l y  a p p o i n t e d  t o  t h e  C o m m i s s i o n ,  a n d  m a y  n o t  
b e  s u m m a r i l y  r e m o v e d .  F u r t h e r m o r e ,  t h e  A l a s k a  S t a t e  
L e g i s l a t u r e  h a s  t h e  r i g h t  a n d  t h e  r e s p o n s i b i l i t y  t o  d e c i d e  
w h e t h e r  o r  n o t  t o  c o n f i r m  m y  a p p o i n t m e n t .  I b e l i e v e  t h a t  m y  
a p p o i n t m e n t  h a s  a l r e a d y  b e e n  s u b m i t t e d  t o  t h e  L e g i s l a t u r e  
f o r  c o n f i r m a t i o n ,  a n d  I r e q u e s t  t h a t  n o  a c t i o n  b e  t a k e n  t o  
p r e v e n t  t h e  L e g i s l a t u r e  f r o m  c a r r y i n g  o u t  i t s  
r e s p o n s i b i l i t i e s .  I f  m y  n a m e  h a s  n o t  b e e n  s u b m i t t e d ,  t h e n  I 
r e q u e s t  t h a t  i t  b e  s u b m i t t e d ,  a s  t h e  l a w  r e q u i r e s .

W h i l e  I b e l i e v e  t h a t  t h e  a c t i o n  t a k e n  b y  t h e  G o v e r n o r ' s  
O f f i c e  is i l l e g a l ,  I a l s o  d o  n o t  b e l i e v e  t h a t  i t  i s  i n  t h e  
p u b l i c  i n t e r e s t  t o  b e c o m e  i n v o l v e d  i n  a p e r s o n a l  
c o n f r o n t a t i o n  w i t h  t h e  G o v e r n o r ' s  O f f i c e .  I w i l l  t h e r e f o r e  
p h y s i c a l l y  v a c a t e  t h e  p r e m i s e s  w h e r e  m y  o f f i c e  i s  l o c a t e d ,  
a s  y o u  r e q u e s t .  I a l s o  w i l l  c o m p l y  w i t h  a n y  r e a s o n a b l e  
r e q u e s t  f o r  m y  c o n t i n u e d  a s s i s t a n c e  i n  s e e i n g  t h a t  t h e  
d u t i e s  a n d  r e s p o n s i b i l i t i e s  o f  t h e  C o m m i s s i o n  a r e  c a r r i e d  
o u t .  A t  t h e  s a m e  t i m e ,  I r e s e r v e  a l l  o f  m y  r i g h t s  u n d e r  

l a w ,  i n c l u d i n g  t h e  r i g h t  t o  b e  r e i n s t a t e d  t o  m y  p o s i t i o n  o n  
t h e  C o m m i s s i o n .  I w i l l  i m m e d i a t e l y  r e s u m e  t h e  p e r f o r m a n c e  
o f  m y  d u t i e s  o n  t h e  C o m m i s s i o n  u p o n  n o t i f i c a t i o n  o f  m y  
r e i n s t a t e m e n t .

S i n c e r e l y  y o u r s ,

P e t e r  S o k o l o v
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680 10 ALASKA REPORTS

Albert MUNSON, Plaintiff, t. TERRITORY OP ALASKA; J. 
Gerald William*, Attorney General for the Territory of
Alaska; Hugh J. Wade, Treasurer of the Territory of
Alaska; John A. McKinney, Director of Finance of the 
Territory of Alaska; Clarence L. Anderson, Director, 
Alaska Department of Fisheries; Nels Nelson, Member, 
Alaska Fisheries 3oard; Howard Wakefield, Member,
Alaska Fisheries Board; Robert Kallenberg, Member,
Alaska Fisheries Board; Kenneth D. Bell, Member, Alaska 
Fisheries Board; Ira A. Rothwell, Defendants.

Cir. No. A-11769.

District Court, Alaska. Third Division, Anchorage.
Dec. 28,1956.

Action for a declaratory judgment determining right 
to office o f  plaintiff on the Alaska Fisheries Board. The 
District Court for the District o f  Alaska, McCarrey, J., 
held that plaintiff was entitled to a declaration that he was 
a duly appointed and qualified member o f the Board.

Judgment for plaintiff.

1. Fish <5=11
Where plaintiff, an appointee to the Alaska Fisheries 

Board, did not exhaust his administrative remedies for 
payment o f his expenses while in attendance at the meet­
ings of the Board of Fisheries, right to recover therefore 
would be summarily denied. 28 U .S.C .A . § 2201.

2. SUtntes ®=256
Where bill to provide procedural uniformity and ap­

pointments to certain territorial officers was passed by the 
Legislature on March 19, 1955 and was returned to the 
Legislature on March 29, 1955 without the Governor’s 
signature, bill became a law at midnight on March 27, 
1955. A.C.L.A.1949, § 4 -3 - 3 ;  Laws 1955, c. 64 and § 7; 
Laws 1949, c. 68.
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W here party was appointed to the Alaska Fisheries 

Board fo r  a period of five years and though his term was 
to expire on March 31, 1955 he continued to hold office 
until a successor was appointed and duly qualified and un­
der the statute the Governor had power to make an interim 
appointment which would be subject to confirmation by the 
Legislature at its next session. A.C.L.A.1949, § 4 -3 -3 ;  
Laws 1955, c. 64 and § 7; Laws 1949, c. 68.

4. Statutes <®=>188
A  court must confine its interpretation o f an act to 

the intent as expressed therein.

5. Fish ®=H
W here a party was appointed to Fisheries Board 

March 29. 1950 for five years and on March 24, 1955 and 
while Legislature was in regular session, Governor reap­
pointed party and Legislature adjourned on March 25, 
1955 sine die without acting on Governor’s request and 
no further action was taken silence and inaction o f Legis­
lature did not amount to a confirmation o f  appointment, 
and where Governor on August 1, 1955 appointed plaintiff 
on an interim status to take place of incumbent, plaintiff 
was entitled to the office. A.C.L.A.1949, §§ 4 -3 -3 ;  Laws 
1955. c. 64 and § 7; Laws 1949. c. 68; U.S.C.A.Const. 
art. 2, § 2. cl. 2; Laws 1955, c. 64, §§ 1, 4 (c )  (d, e).

Jack F. Scavenius, Anchorage, Alaska, for plaintiff.
J. Gerald Williams, Attv. Gen., for defendants.

Kay & Buckalew, Anchorage, Alaska, for defendant 
Rothwell.

M cCARR EY, District Judge.
This case was tried before the court under the Declara­

tory Judgment Act which has been extended to the Terri­
tory o f Alaska. 28 U.S.C.A. § 2201.
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One Ira A. Rothwell was appointed to the Alaska Fish­
eries Board March 29, 1950, for a period o f five years. 
O n March 24, 1955, and while the Twenty-second Terri­
torial Legislature was in regular session, the Honorable 
B. Frank Hcintzleman, Governor o f the Territory o f Alas­
ka, submitted a letter for his reappointment to the legis­
lature, as follows:

“In accordance with the piovisions o f chapter 
68, Session Laws o f Alaska 1949, I submit here­
with for confirmation by a majority o f all the 
members of the Senate and House o f Representa­
tives in joint session assembled, the name o f Mr.
Ira Rothwell of Cordova, Alaska, for appoint­
ment to the Alaska Fisheries Board for the term 
ending March 31, I960.’’

T he legislature adjourned on March 25, 1955, sine die, 
without acting upon this request and no further action was 
taken in its extraordinary session, which followed the regu­
lar session. The governor took no further action in regard 
to  his appointment. Nevertheless, Mr. Rothwell continued 
to serve as a inember of the board beyond the five years 
o f  the original appointment without taking another oath of 
office or receiving a new certificate.

B y  letter dated August 1, 1955, the Governor o f Alaska 
appointed the plaintiff, Albert Munson, on an interim status, 
to take the place o f Mr. Rothwell. On August 5, 1955, the 
plaintiff executed the oath of office and received a certifi­

c a t e  o f his appointment.

T he Alaska Fisheries Board, in preparation for a meet­
ing which was called for November 7, 1955, through its 
then director, Clarence L. Anderson, sent notices o f said 
m eeting to all members of the Alaska Fisheries Board, 
including Ira A. Rothwell, but failed to send a notice to 
the plaintiff, Albert Munson.

Mr. Munson, nevertheless, flew to Juneau and attended 
all meetings o f the board but was refused his seat by the
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other members o f  the board. Thereafter he submitted 
vouchers to the Director o f Finance, as provided by law, 
§ 12-3-1, A .C.L.A.1949 and S.L.A .1955, c. 82, who dis­
approved the same. Mr. Rothwell submitted his vouchers 
and they were paid by the Director o f Finance.

The plaintiff prayed for
“ * * * a judgment decreeing, determining
and declaring that this plaintiff is a duly-appointed 
and qualified member of the Alaska Fisheries 
Board and that said plaintiff is entitled to pay 
any remuneration for his attendance at the meet­
ings o f said board and for his attendance at such 
future meetings as the board may hold.

"Plaintiff further prays * * * a judgment 
decreeing, determining and declaring that defend­
ant Ira A. Rothwell is not a duly-appointed and 
qualified member of the Alaska Fisheries Board 
and is not entitled to any remuneration or pay­
ment for any meetings of said board which he 
may attend. * * * ”

[1] As heretofore announced from the bench, I am of 
the opinion that the plaintiff did not exhaust his adminis­
trative remedies for the payment o f his expenses while in 
attendance at the meetings o f the Board o f Fisheries, thus 
such relief is hereby summarily denied.

Pursuant to the provisions o f S.L.A. 1949, c. 68, sec. 
3(a ), the " * * * confirmation by a majority o f  all of 
the members of the Senate and House o f Representatives 
in joint session assembled * * was necessary to the 
plaintiffs appointment.

[2] On March 19, 1955, an act was passed entitled 
House Bill No. 156, characterized as follows:

“An act to provide procedural uniformity in the 
appointments o f certain Territorial Administra­
tive and Executive officers, and certain members
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o f Territorial boards, commissions, authorities, 
councils, and com m ittees; prescribing an addition­
al qualification for appointments; repealing prior 
inconsistent A cts; and declaring an emergency."

This bill was returned to the legislature on March 29, 1955, 
without the Governor’s signature. Accordingly, this act be­
came law at midnight on March 22, 1955. Section 4 -3 -3 , 
A .C.L .A .1949 and sec. 7 o f  the act. This statute was in 
effect at the time the Governor submitted the name of Ira 
Rothwell to the legislature. This act, S.L.A.1955, c. 64, 
will hereinafter be referred to as the 1955 act.

[3 ] Under the provisions o f the act o f 1949 supra, 
though Mr. Rothwell's term was to expire on March 31, 
1955, he continued to hold office until his successor was 
“ * * * appointed and duly qualified”. The Governor 
had power under this act to make an interim appointment 
which would be subject to the confirmation by the legisla­
ture at its next session.

There is but one issue to be determined in this case and 
that is, what effect did silence and inaction on the part of 
the legislature have on the attempted reappointment by the 
Governor o f Mr. Rothwell, that is, was such inaction tanta­
mount to confirmation, rejection, or was it without any 
legal effect whatsoever.

[4] The question c { case law on this subject has been 
briefed and argued at considerable length by the parties. 
It is the position o f the defendant that the cases cited con­
cerning the right to public office upon appointment and 
difference in wording between the statutes involved in those 
confirmation are not applicable in this case because of the 
cases and the 1955 act. A  cursory comparison readily con­
firms this position. - It is doubtful that one could find an­
other statute with so much ambiguity and inconsistency as 
this one. The specific purpose o f the legislators in enact­
ing this particular act rests in the realm o f conjecture, but 
this court must confine its opinion to their intent as ex­
pressed in the act.
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Statutes requiring the action o f tw o authorities in the 
completion of appointment are certainly nothing new. A r­
ticle 2, sec  2, cla .-e 2 o f the Constitution, provides that the 
consent o f the Senate is necessary for appointment to cer­
tain federal offices. Justice Marshall, speaking for the Su­
preme Court in Marbury v. Madison, 1803, 1 Cranch 137, 
2 L.Ed. 60, 5 U.S. 137, interpreted this power of appoint­
ment to consist of three acts— first, the nomination by the 
executive; second, the appointment by the executive by 
concurrence o f the Senate; third, the ministerial act o f  
certifying the appointee. H e states 5 U .S . at page 156: 

‘‘The last act to be done by the president is the 
signing of the commission. He has then acted on 
the advice and consent o f the Senate to his own 
nomination. The time for deliberation has then 
passed. H e has decided. His judgment, on the 
advice and consent of the Senate concurring with 
his nomination, has been made, and the '■fficer is 
appointed."

This would seem to establish a rule that there is no "ap­
pointment" within the meaning of vesting final title to the 
office until acted upon affirmatively by the legislative branch 
of the government. Justice Marshall states that until the 
legislature acts, the president is free to choose whom he 
will.

By the terms of the 1955 act. sec. 4 ic ) ,  the legislature is 
required to act on the appointment within three days from 
the date the governor submits the name of the prospective 
appointee. Interpreting a similar statute in 1946, the Con­
necticut Supreme Court in State ex rel. McCarthv v. W at­
son. 132 Conn. 518, 45 A.2d 716, 724, 164 A.L.R. 1238, 
faced a similar situation. Quo warranto proceedings were 
brought by an office holder to try title to his office. H is 
term had expired but by provisions similar to those con­
tained in S.L.A.1949, c. 68, he continued to hold office un­
til a successor was appointed and had qualified. The de­
fendant had been chosen by the governor o f  the state to
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succeed the plaintiff. The defendant’s name had been sub­
mitted to the legislature prior to the expiration o f the plain­
tiff’s term in offi.ee. Contrary to the express provisions o f  
the applicable act which provided that the legislature must 
act on the name submitted by the governor, the legislature 
voted not to consider the appointment. A fter the legisla­
ture adjourned the governor appointed the defendant to the 
position held by the plaintiff. The defendant argued as 
the defendant does in this case that the inaction o f the leg­
islature amounted to tacit confirmation. The Connecticut 
court said “ * * * in acting upon an appointment, it
[the legislature] is not exercising a prerogative granted it 
in its own interest or that of its members; there can be no 
•waiver o f that du ty so that inaction would be the equiva­
lent of a tacit approval o f an appointment”. (Emphasis 
supplied.) T he defendant’s appointment was judicially de­
termined invalid.

In Bell v. Sampson, 1930, 232 Ky. 376, 23 S.W .2d 575, 
581, the Kentucky court interpreted a statute strikingly sim­
ilar to the 1949 Fisheries Act. In that case the plaintiffs 
had been “appointed" by the governor to the state text­
book commission in the interim between sessions of the 
legislature. The legislature met in 1928 and failed to act 
on the proposed appointments. A  new governor had taken 
office in the meantime and at the adjournment o f the leg­
islature "appointed” a new set o f members to the commis­
sion. The plaintiffs sought injunctive relief to restrain 
these appointees and the governor from acting upon the 
appointments. The court found in favor of the defend­
ants. The court ruled that laws requiring bilateral appoint­
ments are mandatory and in the interest o f  the public, that 
to allow inaction to substitute for confirmation would void 
the beneficial effects of this type o f  legislation.

“ * * * as no vote was ever taken in the Sen­
ate upon the appointments o f Governor Fields [the 
plaintiffs], its nonaction as to such appointments 
cannot be * * * 'a confirmation o f them.”
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Fu rth e r,
"It would hardly be contended that if  the Senate 
had, by vote taken, rejected the appointments of 
the Governor, then the right o f the Governor to 
make other appointments could be questioned.
And as the nonaction o f the Senate is just such a 
rejection as an actual vote of rejection would have 
been, it follows that the power o f the Governor to 
make other appointments is as comprehensive as 
it would have been after an actual vote o f rejec­
tion.” 23 S .W .2d at page 583, cited p. 4, plain­
tiff’s brief.

It is apparently the position of the Kentucky court that 
inaction is tantamount to rejection and places an affirma­
tive duty upon the governor to make a new appointment. 
This does not mean that the interim appointee can be arbi­
trarily removed from his position at the caprice o f the gov­
ernor.

If the legislature is in session at the time o f  the appoint­
ment, though a vacancy in the office may exist, the author­
ities frequently hold the appointee has no right to the office 
until confirmation. McBride v. Osborn, 1942, 59 Ariz. 321, 
127 P.2d 134; State ex  rel. Gibbs v. Rogers, 1940, 141 
Fla. 237, 193 So. 435; Sims v. Tucker. 1941, 191 Ga. 
6/6, 13 S.E.2d 773; Hockman v. Tucker Countv Court, 
1953,138 W .Va. 132, 75 S.E.2d 82.

" * * * appointment is not complete until con­
firmed bv the members of the legislature as in the 
Act provided.”

Lockwood v. Jordan, 1951, 72 Ariz.- 77, 231 P.2d 428, 
434.

The net effect o f the governor’s appointment when the 
legislature is in session is merely "nomination”. McBride 
v. Osborn, supra; McChesnev v. Sampson, 1930, 232 Kv. 
395, 23 S.W .2d 584, 587; McCall v. Cull, 1938, 51 Ariz. 
327,75 P.2d 696.
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Section 1 o f  the 1955 act declares it to be the intention 
of the legislature to achieve “ * * * the elimination,
insofar as possible, o f  recess or in terim  appointments ex­
cept in the event o f death, resignation, inability to act or 
other removal from office and the exercise, insofar as possi­
ble, o f such appointee pow ers only at such times as the Leg­
islature is in session  duly assembled.” (Emphasis supplied.) 
This expressed intention is certainly repugnant to tacit con­
firmation.

Section 4 (c )  contains language i f  f' sing a direct man­
date upon the legislature to act upon the “nominations” of 
the governor.

"Whenever appointments are presented to the 
Legislature for confirmation, the Legislature shall, 
in joint session assembled, act thereon within 
three days following receipt o f  the names so pre­
sented, by confirming or declining  to confirm by 
a m ajority vote  o f all o f  the members thereof the 
appointments so made and presented;” (Empha­
sis supplied.)

The meaning of the phrase “by confirming or declining to 
confirm by a majority vote” is not easily determined. Lit­
eral interpretation would seem to demand that the legisla­
ture, acting on a motion for confirmation, should first vote 
on the question whether to confirm, and should the motion 
fail, again vote on the question o f declining to confirm. 
Defendants argue that this is the proper construction. I 
am unable to attribute such an unreasonable intent to the 
territorial legislature. T he question o f confirmation is de­
termined at the first vote; it would be ludicrous to require 
a second vote. By this reasoning, defendants’ argument 
that the statute demands affirmative rejection falls.

Section 4 (d ) o f the 1955 act provides in part:
"If the name o f any person has been submitted 
and has not been confirm ed, the appointing au­
thority shall not, upon re-submission o f appoint­
ments as required by this Act, submit again the
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name o f the person not confirmed for the same 
‘position or membership' during that session o f  
the Legislature;”

This language would certainly tend to negate any argument 
of tacit confirmation. The legislature indicated that if  they 
fail to confirm the ‘‘nominee" he is ineligible to hold the 
position. It is difficult to see how they could be more ex­
plicit in indicating their own interpretation o f the import­
ance of confirmation.

Section 4 (e )  throws more ambiguity into the picture.
"Pending confirmation or rejection  o f appoint­
ment by the Legislature, persons so appointed shall 
exercise all o f the functions, have all o f the pow­
ers and be charged with all of the duties by law  
prescribed for such appointive ‘positions or mem­
berships’.” (Emphasis supplied.)

Literal interpretation of this subsection again would be 
risible. If applied to any but interim appointments, the 
appointee would in effect be holding the same office as the 
encumbent, assuming, of course, that the new appointee is 
a different person. Again I am unable to attribute this 
intent to the legislature. The apparent purpose of sec. 4 (e )  
is to vest authority in necessary interim appointees and 
therefore could not be applied in this case because the leg­
islature was in session at the time the reappointment o f  
Rothwell was submitted.

The reason for dual consideration o f prospective office 
holders is the benefit of the considered opinion o f the leg­
islators to avoid the possibility of incompetency and in­
jury to the public which may otherwise be perpetrated. The 
basis is not one merely o f giving the public a ‘‘veto power”, 
lost by inaction, but *s rather an affirmative duty o f the 

• legislature.

Inarticulated confirmation by the failure o f the legisla­
ture to act is something foreign to the whole concept o f  
division of powers embodied in the Constitution. There



590 10 A LASKA &EPOBTS

are, o f  course, situations when unilateral appointments are 
unavoidable. The territorial legislature in the 1955 act de­
clares its intent to avoid these appointments whenever pos­
sible. It cannot be said that such an intent is compatible 
with the concept o f  tacit confirmation sought to be enforced 
upon us. In view o f this consideration, the only alterna­
tive left to this court is to rule that the failure o f the leg­
islature to act on Mr. Rothwell’s "appointment” is, in ef­
fect, rejection. To rule otherwise would place this court 
out o f  the general line of authority and against the specific 
declared intent o f the legislature.

[5 ] I therefore hold that the plaintiff is entitled o a 
judgment decreeing and declaring him to be the duly ap­
pointed and qualified member of the Alaska Fisheries Board 
as was heretofore announced orally in open cou rt

C ITY  OF FA IRBA N KS , P laintiff, v . George 
G ILBERTSON, Defendant.

No. 9210.
District Court, Alaska. Fourth Division, Fairbanks.

Jan. 4, 1957.

Action by city to recover for utility services rendered 
by plaintiff to defendant, wherein defendant filed counter­
claim for loss o f hotel and contents destroyed by fire. On 
plaintiff’s motion to dismiss counterclaim, the District 
Court, Hodge, J., held that furnishing electric power for 
operation o f pumps which supplied water to fight fire was 
a governmental function o f city, and that hence city was 
not liable in damages for destruction of hotel and contents 
by fire on theory that after fire had been brought under 
control and confined to a small portion o f  building by fire
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6 . States <3=46—Sta tu to ry  requirement that 
Sonata shall take action on Governor's ap­
pointment at first session the rea f te r  Is man­
datory (K y .  St. § 3 75 0 ) .

Under Ky. St. § 3730, requirement that Sen­ate shall take action on appointment to office by Governor at first session after appointment is mandatory.
7. Schools and school districts C = 4 7— Fai lu re  

o f Senate to act on G ove rno r ’s appointment 
to text-book commission at first session there­
a f te r  did not amount to conflrntation of ap­
pointment (K y .  St . § 3 7 5 0 ) .

Under Ky. St. § 3730, providing that ap­pointee to office by Governor shall hold office subject to advice and consent of Senate, re­quired to take action on appointment at first session held thereafter, failure by Senate to act on appointment by Governor to state text-book commission created by Acts 1926. c. 77, § 1, did not amount to confirmation of appointment.
8 . States ©=>46—Senate Is charged with notlco 

of contents o f Executive Jou rna l containing 
appointments by Governor, and may confirm 
o r  re ject appointments without communication 
from  Governor (Acts 1926, a  77, § I ;  Const. 
3 9 1 ).Where appointments by Governor to state text-book commission created by Acts 1928, c. 77, § 1, were duly entered on Executive Journals, as required by Const. 5 91. Senate was charged with notice of its contents and could on own initiative, without any executive communica­tion from Governor, conduct investigation of recess appointments made by Governor and con­firm or reject them.

9. Schools and school districts ©=>47— Appoint­
ments to text-hook commission, not confirmed 
by Senate at first session therea f te r ,  expired 
with adjournment o f Senate, creating vacancy 
which Governor could fill (Acts 1926, o. 77, § 
I ;  Ky . St. § 3 75 0 ) .
Under Ky. St. § 3750. requiring Sennte to confirm appointments by Governor at first ses­sion thereafter, appointments by Governor to state text-book commission created by Acts 1926. c. 77. § 1, not confirmed by Senate at first session thereafter, expired with adjournment of Senate, and though appointees may hold over until successors are appointed and qualified, under 'terms of statute, vacancy was created which Governor could fill.

10. Schools and school districts ©=47— Nonac­
tion by Senate could not be considered confir­
mation of appointments to text-book commis­
sion. where Senate took no vote (Acts 1926,
o. 77, § I ;  Ky .  St. § 3 75 0 ) .

Where no vote was taken by the Senate on question of confirmation of appointments to state text-book commission, under Acts 1926, c. 77, § 1, nonaction by Senate could not be con­sidered confirmation required by Ky. St. § 3730, under rule that voters absenting themselves or abstaining from voting are considered na ac­quiescing in result declnred by majority of those actually voting, which rule is applicable only when election is held and every one entitled to vote had opportunity to vote.

11. Schools and school districts <3=47—Govern­or held not prevented from removing ap­pointees to state text-book commission, after Senate's failure to confirm, because not having power of removal between appointment and confirmation (Acts 1926, o. 77, § I; Ky. St. § 3750).
Where Senate failed to confirm appoint­ments of Governor to state text-book commis­sion created by Acts 1920, c. 77. $ 1. at first session after appointment, as required by Ky. St. § 3730, fact that Governor does not have arbitrary power of removal between time of appointment and confirmation by Senate under Ky. St. § 3750. did not prevent Governor from making appointment between adjournment of Senate after appointment and expiration of term.

12. States ©=46—Govornor's power to make other appointments, after vacancy created by Senate’s failure to act on appointments, Is as comprehensive as though Senate actually re­jected appointments (Acts 1926, c. 77, § I; Ky. St. § 3750).
Where Senate failed to act on appointments by Governor to state text-book commission cre­ated by Acts 1928, c. 77, § 1, as required by Ky. St | 3750,' power of Governor to make other appointments for vacancies created by nonaction of Senate was as comprehensive as it would have been after actual vote of rejection by Senate.

13. Schools and school districts ©=47—Two- year appointment to state text-book commis­sion commenced on date specified In act, though act did not go Into ei.'sut until three months thereafter (Acts 1926, c. 77, § I).
Under Acts 1926, c. 77, J 1, providing for appointments of members of state text-book commission in April. 1926, for terms of four and two yenrs, fact that Governor could not appoint members in April, because act did not take ef­fect until June, did not show intention to make term expire two and four years from time of appointment, but two-year appointment first made could not extend beyond April. 1928.

Appeal from Circuit Court, Jefferson Coun­
ty, Chancery Branch, First Division.

Suit for injunction by W. C. Bell and oth­
ers against Hon. Flem D. Sampson and oth­
ers, In which defendants filed a counterclaim. 
A temporary injunction was granted in part 
against both parties. On motion by both par­
ties to dissolve Injunction In part and grant Injunction In purt, motion of plaintiffs wns 
overruled and motion of defendants was sus­
tained. and final Judgment was entered in 
accordance therewith, and plaintiffs appeal. 
Affirmed.

See also 23 S.W.(2d) 584,’338.
John Marshall. Jr.. and Woodward, Hamil­

ton & Hobson, all of Louisville, for appel­
lants.

Arthur B. Bensinger and Herman G. Hand- 
maker. both of Louisville. B. J. Bethurum, of 
Somerset, and J. C. Bird, of Frankfort, for 
appellees.

@=For other cases see samo topic and KEY-NUMBER la all Key-Numbered Digests and Indexes
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DIETZMAN, J. By chapter 77 of the Acts 

of 102IJ. a state test-book commission was 
created. Section 1 of that act provides:

"There is hereby created a State Text Book 
Commission which shall consist of twelve 
members, two of whom shall be ex officio mem­
bers, namely, the Governor of the Common­
wealth, and the State Superintendent of Pub­
lic Instruction, and ten of whom shall be ap- 
I»lnted by the Governor at such time or 
times and In the manner hereinafter pro­
vided.

“All members first appointed under this 
act shall be appointed during the month of 
April, 1026. Five of the members so appoint­
ed sball serve for two years, and five for four years from and after their appointment, 
a id until their successors are appointed and 
qualified. the terms of the respective mem­
bers to be designated iu their appointment. 
Upon the expiration of the term for which 
each of said members is appointed, his suc­
cessor shall be appointed for a period of 
four years. Thereafter, the terms of each 
and all appointive members shall In like man­
ner be for a period of four years and the ap­
pointments shall be so made that the terms 
of five members expire every two years, thus 
providing for a continuous commission hav­
ing thereon at each adoption of books a ma­
jority of experienced members. All vacancies 
on said commission shall be filled for the 
unexpired term In the same manner as origi­
nal membership is determined."

We are informed that, as originally pre­
pared, this act carried an emergency clause. 
However, as passed, it did not contain such a 
clause, aDd hence did not become effective un­
til In June of that year. On April 23, 1927. 
the Honorable W. J. Fields, then Governor of 
Kentucky, appointed as members of this state 
text-book commission Frank L. MeVey, B. A. 
Edwards. Wm. Pearce, H. T. Peters. L. H. 
Powell, P. H. Hopkins, B. W. Hartley, H. C. 
Burnett, R. W. Kincaid, and Mrs. Pearl Hind­
man Harris, for a term of four years each 
from that date. All of these appointees, with 
the exception of Dr. McVey, who is not in­
volved In this litigation, and Wm. Pearce and 
Mrs. Harris, who declined to join In the 
bringing of this suit, are parties plaintiff. 
On December 12. 1927, Governor Fields, hav­
ing been informed that five of his appoint­
ments should have and could only have been 
made for n terra of two years, revolted the 
appointment of R. A. Edwards, H. W. Peters. 
P. H. Hopkins. H. C. Burnett, and P. H. Har­
ris for the four-year terms, and reappointed 
them for a term of two years each from April 
"28.1927. These appointments of the Governor 
were duly entered on the Executive .Journal, 
by the secretary of state, pursuant to section 
91 of the Constitution, which, among ocher 
things, provides as to the duties of the secre­
tary of state:

23 S .W .(2 d )—37

"The secretary of state shall keep a fair register of and attest all the official acts of 
the governor, and shall, when required, lay 
the same and all papers, minutes and vouch­
ers relative thereto before either house of the general assembly."

The 102S session of the General Assembly 
passed wlthouc any action on its part con­
cerning these appointments of Governor 
Fields. On September 12, 192S, the Honor­
able Flem D. Sampson, then and now the 
Governor of this commonwealth, revoked 
these appointments of Governor Fields, and In lieu thereof appointed Dr. Frank L. Mc­
Vey and the defendants. Samuel Walker, L.
B. Stephen, K. R. Cummins, and Miss Del- 
pbia Evans, as members of this state text­
book commission, for a term of four years 
each from April, 192S. and John H. Pickett, 
Henry 0. Gray, Frank V. McChesney, Robt. 
J. Nickel and W. R. McCoy as such members 
for a term of two years each from April, 1928. 
Thereupon the plaintiffs brought this suit to 
enjoin the defendants from undertaking to act as the state text-book commission and 
from In any wise interfering with the plain­
tiffs while acting as such commission. The 
defendants counterclaimed, asking like relief 
against the plaintiffs. As Dr. McVey, an ap­
pointee of Governor Fields, had been reap­
pointed by Governor Sampson, no relief was 
asked by either side as to him. On motion 
by both sides for a temporary injunction, the 
chancellor being of the opinion that the terms 
of office of the two-year appointees of Govern­
or Fields had expired in April. 1928, and 
that therefore there was a vacancy as to 
them which Governor Sampson had a right to 
fill, refused to enjoin the four-year appoint­
ees of Governor Sampson; hut, being also 
of the opinion that the four-year appoint­
ments of Governor Fields had not yet expired, 
he did enjoin the two-year appointees of Gov­
ernor Sampson. Per contra, he enjoined the 
two-year appointees of Governor Fields and 
declined to enjoin his four-year appointees

Thereupon, pursuant to section 296 of the 
Civil Code of Practice the defendants moved 
one of the judges of this court to dissolve the 
injunction granted against the two-year ap­
pointees of Governor Sampson and to grant 
the injunction refused against the four-year 
appointees of Governor Fields. The plain­
tiffs made a like motion as to the two-year ap­
pointees of Governor Fields and the four-year appointees of Governor Sampson. In an or­
der concurred In by the whole courc, the mo­
tion of the plaintiffs was overruled, while 
that of the defendants was sustained. On 
the return of the case to the lower court, a 
final Judgment was entered in accordance 
with the order last mentioned, and from this 
judgment, the defendants have appealed.

We are confronted at the outset with the 
question whether or not appointments to the
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state test-book commission as provided for 
by the act creating that body, are subject to 
confirmation by the Sennte. Although we 
have no general constitutional provision pro­
viding for confirmation by the Senate of ex­
ecutive appointments we do have a statute 
which, Jn part, reads:

“Unless otherwise provide ,̂ all persons 
appointed to an office by the governor, wheth­
er to fill a vacancy, or as an original appoint­
ment, shall hold office, subject to the advice 
and consent of the senate, which body shall 
take appropriate action upon such appoint­
ments at Its first session held thereafter." 
Ky. St. § 3750.

In the case of Sewell v. Bennett, 187 Ky. 
626, 220 S. W. 517, 520. we had before us the 
question of the application of this section of 
the Statutes to the appointments of members 
of the Workmen’s Compensation Board. The 
Workmen's Compensation Act was passed by 
the 1916 session of the Legislature. So far as 
the appointments to the Compensation Board 
were concerned, it became effective by its 
terms in April of that year. Chapter 33, Acts 
of 1916, § 81. The act provided for the ap­
pointment orthree members to the Compensa­
tion Board, and the question was whether 
such appointments had to be confirmed by the 
Senate pursuant to section 3750 of the Stat­
utes or not. In holding that they did. we 
said:

“It was manifestly the purpose of the Leg­
islature In adopting the sections In this chap­
ter to make provision for omissions and de­
ficiencies in special acts, of which there are 
great numbers, creating offices and officers, 
and that the Legislature had the power ex­
cept in so far as It was restrained by the Con­
stitution, to enact these- general provisions 
relating to offices and officers, will not be 
controverted, nor will it be disputed that 
these general provisions, in so far ad applica­
ble and not in conflict with the provisions of 
the legislative acts creating offices and offi­
cers, are to be read In connection with and 
as a part of such acts. * * *

“With this understanding of its purpose 
nnd effect. I come now to consider whether 
section 3750 should be read into and con­
sidered as a part of the sections of the Work­
men’s Compensation Act relating to members 
of the board: and it will be at once seen that 
this Is the principal question In the case, be­
cause, if section 3750 has no application to 
members of the board, then neither Gov. 
Morrow nor the Senate, acting separately or 
in concert, had the power to remove either 
Alllngton or Sewell during the tenps for 
which they were appointed except for cause. 
On the other hand, if this section Is to be 
read into and as a part of the related sec­
tions of the Compensation Act, Bennett and 
Levi are entitled to the offices.

“It will readily be seen, a id Indeed Is not 
questioned, that there Is no apparent conflict

on the face of the Statute between section 
4920 of the Compensation Act and section 
3750. Section 4920 merely provides that the 
board shall be 'appointed by the Governor,’ 
while section 3750 simply stipulates that, 
unless it is ‘otherwise provided’ all rersons 
appointed to an office by the Governor shall 
hold It subject to the advice and consent of 
the Senate. This section does not In any man­
ner interfere with the power of the Govern­
or to appoint. It merely provides that, when 
he does appoint, his appointment shall be sub­
ject to the approval of the Senate. It only 
adds to or supplements the provisions of the 
Compensation Act by declaring that the ap­
pointments made by the Governor must be 
submitted by him to the Senate for Its ap­
proval or rejection. * • *

"Section 3750, in simple and unmistakable 
language declares that: ‘Unless otherwise 
provided, nil persons appointed to an office by 
the Governor, whether to fill a vacancy, or as 
an original appointment, shall hold the of­
fice subject to the advice and consent of the 
Senate.’

“Now what do the words ‘Unless otherwise 
provided' mean in connection with the point 
under consideration? These words are in 
common and general use, have no technical 
meaning, and should be given that construc­
tion that will carry out their purpose accord­
ing to their commonly understood usage. The 
word \ therwise’ Is, of course, the controlling 
word In this group of words, and, as defined 
by Webster, ‘otherwise’ means ‘in a different 
manner; In another way; or In other ways, 
contrarily; another way or manner;' and it 
Is according to these definitions that the 
word ‘otherwise* is commonly used and un­
derstood.

"It Is further plain that the words ‘unless 
otherwise provided’ have reference to some­
thing that follows the appointment by the 
Governor, and unless the act creating the of­
fice makes some provision whereby the ap­
pointment shall be subject to the advice and 
consent of some other person or body, or 
provides that the appointment shall not be 
subject to the advice and consent of any 
other person or body, it cannot be said that 
the act has 'otherwise' provided that the ap­
pointment shall not be made subject to the 
advice and consent of the Senate.

“Clearly the mere failure of the act to make 
any provision whatever concerning the ap 
proval or rejection of the appointment after 
it has been made is not either in spirit or in 
substance a provision that the appoinanenc 
shall not be subject to the advice and consent 
of the Senate. In order to defeat the mean­
ing and purpose of this last sentence in sec­
tion 3750, the act creating the office must in 
terms or In substance make some provision 
contrary to the meaning and effect of the 
sentence, and this the Legislature could easily 
have done if it had wanted to by providing
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that the appointment should not be subject 
to the advice aud consent of the Senate, or that the appointment should be approved In 
some other manner or way.

"It Is further insisted that the words, ‘Un­
less otherwise provided, all persons appointed 
to an office by the Governor, whether to fill a 
vacancy, or as an original appointment, shall 
hold office, subject to the advice and consent 
of the Senate, which body shall take appro­
priate action upon such appointments at Us 
first session held thereafter,’ were intended to 
apply only to officers who were appointed by 
the Governor by and with the advice and 
consent of the Senate.

“In other words, the argument is that, 
when the net creating an office and officer 
provides that the officer shall be appointed 
by the Governor by and with the advice and 
consent of the Senace, but makes no provi­
sion for filling vacancies by and with the ad­
vice and consent of the Senate, the quoted 
words should be read Into and as a part 
of the net, and accordingly vacancy appoint­
ments in such an act must be submitted to 
the Senate as the original appointments are 
required to be. This argument, of course, 
assumes that original appointments to the 
Compensation Board are not subject to the 
advice and consent of the Senate, and if this 
were so neither would vacancy appointments 
be subject to the advice and consent of the 
Senate. But having, as heretofore stated, 
reached the conclusion that original appoint­
ments under this act must be submitted to 
the Senate for its advice and consent, It 
necessarily follows, if the last sentence in 
section 3750 is to be given any effect, that 
vacancy appointments must also be submit­
ted to the Senate.

“This last sentence Is well written and Its 
meaning expressed In simple and easily un­
derstood words. It refers as plainly as lan­
guage can make it to ‘all persons appointed 
to an office by the Governor, whether to fill a 
vacancy, or as an original appointment,’ and 
declares that all persons so appointed ‘shall 
bold office, subject to the advice and consent 
of the Senate, which body shall take appro­
priate action upon such appointment at its 
first session held thereafter.' There Is no 
limitation or restriction in this sentence. It 
is as broad as It could be phrased, and cov­
ers every vacancy and every original appoint­
ment, unless ‘otherwise provided' In the act, 
creating the office and officer.”

Applying the holding aud the reasoning of 
the Sewell Case to the Instant one, we find 
thnt the act creating the state text-book com­
mission does not in terms exempt the ap­
pointments to that commission from the ne­
cessity of confirmation by the Senate. This 
much is conceded. But It is Insisted that 
the act "In substance" does effect such ex­emption. and that under the Sewell Case, If 
this be true, confirmation by the Senate is

unnecessary. Although, as the Sewell Case 
pointed out, the mere failure of an act to 
make any provision whatever concerning the 
approval or rejection of an appointment after 
it has been made Is neither in spirit nor In 
substance a provision that the appointment 
shall not be subject to the advice and consent 
of the Senate, it Is argued that we have here 
more than such "mere failure,” In that the 
section creating the text-book commission It­
self states that its purpose Is to provide for 
a continuous commission having at each 
adoption of books a majority of experienced 
members, which could hardly be accom­
plished if appointments required to be made 
almost two years In advance of the meeting 
of the Senate should be rejected by it when 
it did meet, and, further. In that the first 
adoption of text-books, taking place in Janu­
ary, 1929, would be past, and one-half of the 
work of the 1928 appointees completed, be­
fore their appointments could be confirmed. 
In other words, the test urged by the appel­
lants Is the assumed Intention of the Legisla­
ture. arrived at by the supposed practical 
worklug of the act. That the Sewell Case 
never meant such a test, when It used the 
language that an act creating an office must 
in terms or in substance exempt the appoint­
ment to such office from the provision of sec­
tion 3750 of the Statutes In order to obviate 
the necessity of a confirmation by the Senate, 
is clear to us. The Sewell Case meant by the 
use of the term "In substance" Just what It 
said earlier In the opinion:

“Unless the act creating the office makes 
some provision whereby the appointment 
shall bo subject to the advice and consent of 
some other person or body, or provides that 
the appointment shall not be subject to the 
advice and consent of any other person or 
body. It cannot be said that the act has 'oth­
erwise' provided that the appointment shall 
not be made subject to the advice and con­
sent of the Senate."

ADd again, after using the expression “In 
substance" now seized upon:

“In order to defeat the meaning and pur­
pose of this last sentence in section 3750, the 
act creating the office must In terms or In sub­
stance make some provision contrary to the 
meaning and effect of the sentence, and this 
the Legislature could easily have (lone if It 
had wanted to by providing that the appoint- 
ment should not be subject to the advice and  
consent o f the Senate, o r that the appoint­
ment should be approved in  some other man­
ner o r way," (Italics ours.)

[1] To adopt the test advanced by the ap­
pellants would defeat the operation of sec­
tion 3750 of the Stututes In most Instances. 
The fact that tne appoiutments to the state 
text-book commission are to be made after 
tho adjournment of the- Legislature is not at 
all indicative of the legislative Intent con­
cerning the requirement of confirmation by
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the Senate. Almost, if not all, of the offices 
to be filled by the Governor's appointment 
have their terms beginning after the adjourn­
ment of the Senate. That was true of the 
Compensation Board. The appointments to 
that board were to be made in April follow­
ing the adjournment of the Senate, just as 
these to the text-book commission were to be 
made in April also following the adjourn­
ment of the Senate. The appointments to 
neither the Compensation Board nor'the test- 
book commission could be conflrmed until 
almost two years after they had been made, 
unless, peichance, a special session of the 
Senate were called in the meantime. Fur­
ther, the vast majorities of vacancies In of­
fice filled by appointment by the Governor oc­
cur when the Senate Is not In session, and yet 
the Sewell Case holds that appointments to 
fill such vacancies are subject to confirmation 
by the Senate. To hold that the fact that 
the filling of an office la to take place during 
the recess of the Senate Is Indicative of a 
legislative Intent to exempt such appointment 
from the necessity of confirmation by the 
Senate, would, In the light of what we have 
said about the beginning of the terms of most 
of our offices, amount to a practical repeal of 
section 3750 of the Statutes. We do not think 
the Legislature ever contemplated such a re­
sult

[2] Nor does the fact that section 1 of the 
act stated that its purpose was to provide 
for a continuous body composed of a majori­
ty of experienced members lead to a different 
conclusion. Such, In reality, Is the purpose 
of the Legislature with regard to most of the 
boards it creates, with the terms of office of 
the members expiring at different times. 
Such a provision, as In the case of the Com­
pensation Board, Indicates a purpose of hav­
ing on such board a majority acquainted with 
the duties and responsibilities of the office. 
Tet thl3 was not considered in the Sewell 
Case as affecting the necessity of confirma­
tion by the Senate. The provision In the act 
under discussion for a continuous body of ex­
perienced members was only a reason ad­
vanced by the Legislature for the making of 
the terms of the membere to expire at differ­
ent times. The reason would have been Just 
as clearly understood had It not been ex­
pressed. Further, the very operation of the 
act defeats In a measure this expressed pur­
pose or hope, for in those years when a new 
Governor and new superintendent of public 
•nstruction come into office, they, together 
•til the five members to t» appointed the 

following April, will compose a majority of 
the board to select In October following the 
tey-books, a state of case affording an ?>p- 
i rxunity for a majority of the commission 
to be composed of Inexperienced members. 
We might also-take Into account the possibili­
ties of death, resignation, or removal for 
cause.

[3, 4] Wo are therefore brought to the con­
clusion that the test urged by the appellants 
is not the true one to use. and that to exempt 
from the operation of section 3750 of the Stat­
utes an appointment by the Governor to an 
office created by a statute, such statute must 
do so in terms or in substance by providing 
for approval In some other manner or way 
than by the Senate. As the act under dis­
cussion did not do this, It follows that the 
appointments therein provided aT-e subject to 
confirmation by the Senate.

[5,6] What effect did the failure of the 
Senate at Its 192S session to act on the ap­
pointments of Governor Fields have upon 
such appointments? Referring again to sec­
tion 3750 of the Statutes, we find the provi­
sion that, unless otherwise provided, persons 
appointed to office by the Governor shall hold 
their offices subject to the advice and consent 
of the Senate, which body shall take appro­
priate action upon their appointments at it3 
first session held thereafter. It was plainly 
the purpose of the Legislature to provide by 
this section that, unless otherwise provided, 
the title to office of one appointed to such 
office by the Governor finally vests in the ap­
pointee when his appointment has been con­
firmed by the Senate. The statute makes It 
the duty of the Senate to take action upon 
all such appointments at its first session held 
thereafter. As the Legislature was unwill­
ing, unless It otherwise provided, to vest the 
appointments bo office In the Governor except 
with the advice and consent of the Senate, It 
follows that the requirement that the Senate 
shall take action nt Its first session itfter the 
appointments Is mandatory; otherwise the 
legislative purpose would be defeated. Wise­
ly or not, It was unwilling to. vest such ap­
pointments finally to the unfettered discre­
tion and judgment of the Governor. His ap-; 
polntees were to hold office suoject to the 
advice and consent of the Senate. And this 
body was to take action at its first session 
held after the appointments. Unless It did 
so act at such session. Inasmuch as our Sen­
ate convenes in regular session only biennial­
ly, the terms of office of the appointees of 
the Governor would, In most Instances, be 
practically over before the Senate could take 
appropriate action. Thus the Governor 
would be free from the supervisory control 
over his appointments which the statute de­
signed there should be. Keeping in mind the 
objec sought to be accomplished and the fact 
that the authority conferred upon the Senate 
wa3 one concerning the public Interest and 
that to Ignore the provision of the statute 
would be to defeat its purpose, we are con­
vinced that the provision for action at the 
first session held after appointments Is man­
datory. Cf. McCreary v. Speer. 156 Ky. 783. 
162 S. W. 99: Walt v. Southern Oil & Tar 
Co., 209 Ky. 6S2, 273 S. W. 473: 25 Rt C. L. 
770. This being true, what effect does its
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nonaction have? It certainly cannot be con­
strued as a confirmation. In Morgan v.
Champion. 150 Ky. 306. 150 S. W. 517, 518, 
the ofiice of county road engineer was in­
volved. The statute provided Cor bis appoint­
ment by the county judge "by and with the 
consent of the fiscal court." The county 
judge made the appointment. The orders of 
the fiscal court showed that the county judge 
reported his action to that court, and that 
two of the members of the court voted to 
ratify the appointment; the other four mem­
bers not- voting. The record did not show 
that they had been given an opportunity to 
vote. Invoking the general rule that, where 
a vote is being taken, those who are present 
and refuse to vote are taken as voting af­
firmatively, the appointee of the county judge 
endeavored to establish his title to the office. 
In denying his contention, we said:

"The distinction between consent ns some 
active propulsion or expression uf the mind, 
and mere acquiescence as a nonactive immo­
bile condition, is drawn in the case of Plum­
mer v. Commonwealth* 1 Bush, 76. Consent 
was said to be an ’agreement of the mind to 
what is proposed or stated by another,’ and 
that the mere stnnding by without volition, 
the mere acquiescence, was not a consent in 
the way of participation. In the case of Aull 
v. Columbia, etc., R. Co., 42 S. C. 431, 20 S.
D. 302. it was held that consent Implies some 
positive action as distinguished from a per­
mission manifested by mere passivity. In 
Cocke v. Gooch. 5 Heisk. (Tenn.) 294. It was 
said that consent ’cannot be substituted for 
by a passive acquiescence.’ In True v. Com­
monwealth. 90 Ky. 651. 14 S. W. 6S4, 12 Ky. 
Law Rep. 594, an instruction against an ac­
complice In a murder was held bad because 
the consent demanded by the Instruction was 
that of offering no resistance to the crime 
without the slightest contribution to it by 
the accomplice's own will. In State v. Cross, 
12 Iowa. 66. 79 Am. Dec. 519, it was held 
that a submissive mind did not necessarily in­
volve a consenting mind. In Philomath Col­
lege v. Wyatt. 27 Or. 390. 31 P. 206. 37 P. 
1022. 26 L. R. A. 6S. it was held that in re­
spect to suffrage consent meant the active 
concurrence of the voters, and not a passive 
acquiescence. In Crabb'a Synonyms, the 
philologist, in differentiating to consent, to 
permit, and to allow, says that a consent Is 
‘an express sanction to the conduct of others.'

"In Kentucky the rule is that, when an elec­
tion is held at which a subject-matter is to 
be determined by a majority of the voters en­
titled to cast ballots thereat, those absenting 
themselves, and those who. being present, ab­
stain from voting, are considered us acquiesc­
ing in the result declared by a majority of 
those actually voting. Montgomery County 
Fiscal Court v. Trimble. 104 Ky. 629, 47 S. 
W. 773, 42 L. R. A. 738. 20 Ky. Law Rep. S27. 
But in that case, as in the Ray Case [140 Ky.

800, 131 S. W. 10391, the record disclosed that 
an election was held and every one entitled to 
vote had his opportunity to vote to say yes 
or to say no. Silence, passivity or acquies­
cence, therefore, in accord with the foregoing 
cases, cannot, in the case at bur. bo said to be 
an affirmative consent, in the absence of any 
demonstrated opportunity to vote denying 
consent.”

[7] In the instant case, as no vote was ever 
taken in the Senate upon the appointments of 
Governor Fields, its nonaction as to such ap­
pointments cannot be. in the light of the Mor- ‘ 
gan Case, a confirmation of them.

[8] The Senate had the right at all times, 
had It so desired, to take up for action these 
appointments of Governor Fields. They had 
been duly entered upon the Executive Journal 
as section 91 of the Constitution, to which 
we have referred, requires. This journal was 
subject at all times to inspectiou by the Sen­
ate. It had under the Constitution the right 
to call for it. It was charged with notice of 
its contents. The Senate did not have to wait 
for the Governor to submit it these appoint­
ments of Governor Fields, but could on Its 
own initiative, without any executive com­
munication from the Governor, institute and 
conduct investigation of recess appointments 
made by him and confirm or reject them. It 
was so held in the cases of Barrett v. Duff, 
114 Kan. 220, 217 P. 918. 925. and People v. 
Shawver, 30 Wyo. 366, 222 P. 11. 23. In the 
latter case Is a valuable discussion pointing 
out the difference between the power of the 
Wyoming Senate and the United States Senate 
in this regard, turning'on the fact that, under 
the Federal Constitution, the President nom­
inates appointees to office, whereas under the 
Wyoming law, the Governor appoints to of­
fice. On this point, the Wyoming court said:

"Notwithstanding the very infrequent nse 
In our statutes of the word ‘nominate’ when 
directing an appointment by the Governor, 
with the consent of or to be confirmed by the 
Senate, a reference to the published legisla­
tive Journals coming under our observation 
has disclosed the fact that the several Gov­
ernors for at least 20 years have been In the 
habit of using a form of communication stat­
ing that the Governor nominates for the de­
scribed office and term, and requesting the 
consent or confirmation of the Senate. That 
custom has no doubt resulted from using as 
a model the phraseology of presidential com­
munications to the Senate of the United States 
submitting official nominations to that body. 
The use of the word In the case of federal ap­
pointments Is proper to comply with the pro­
vision of the Constitution of the United States 
providing that the President shall ’nominate' 
and by and with the advice and consent of 
the Senate shall appoint. Said executive cus­
tom in this state, however, is not sufficiently 
potent. In our opinion, to require or Justify 
the court, in determining the right of the Sen-

Ky. 581


