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§1914. Petition to court o f competent jurisdiction to invalidate action upon showing o f certain 
violations

RESEARCH GUIDE
Federal Procedure L Ed:
19 Fed Proc, L Ed §§ 46:453* 454.
Law Review Articles:
Davies, Implementing the Indian Child Welfare Act. 16 Clearinghouse Rev 179, July, 1982.
Trentadue and DeMontigny, The Indian Child Welfare Act of 1987: A Practitioner’s Perspective. 62 
ND L Rev 487, 1986.

INTERPRETIVE NOTES AND DECISIONS 
25 USCS § 1914 does not make applicable full faith and Appeals is proper forum for parent to raise claim under

credit provisions of 28 USCS § 1738, and § 1914 does not 25 USCS § 1914 seeking to invalidate custody order under
implicitly authorize federal court to adjudicate custody of 25 USCS § 1912, since claim does not fall within appellate
Indian children independently after state court has ren- court’s original jurisdiction. In re Blake C. (1986, 1st
dered final judgment, in litigation in which interested Dist) 178 Cal App 3d 608, 224 Cal Rptr 167.
Indian tribe had participated. Kiowa Tribe of Oklahoma v Alleged violations of Indian Child Welfare Act (25 
Lewis (1985, CA10 Kan) 777 F2d 587. USCS §§ 1901 et seq.) in temporary legal custody pro-

Superior Court, not California Court of Appeal, has ccedings do not invalidate later permanent custody pro­
jurisdiction to entertain petition to invalidate proceeding ceedings where (1) court did not rely upon temporary
for termination of parental rights under 25 USCS § 1914, proceedings in later permanent custody proceedings, (2)
because petition is not in nature of extraordinary writ, permanent custody hearing involved different witnesses
and therefore not within original jurisdiction of appellate . and was conducted before different judge and (3) substan- 
court. In re Blake C. (1986, 1st Dist) 177 Cal App 3d 15, tial evidence apart from temporary custody order sup-
222 Cal Rptr 763. ported termination of parental rights. Re Mem (1984,

Under California law, Superior Court, not Court of 1 Mont) 670 P2d 1241.
§ 1915. Placement o f Indian children ——

RESEARCH GUIDE
Law Review Articles:
Trentadue and DeMontigny, The Indian Child Welfare Act of 1987: A Practitioner’s Perspective. 62 
ND L Rev 487, 1986.

INTERPRETIVE NOTES AND DECISIONS 
Indian tribes are to play central role in custody pro- Reasonable proximity provision of 25 USCS § 1915 was 

ceedings involving Indian children; tribe may alter place- not violated by trial court order placing child with rcla-
ment preference system established, and foster home tives who would temporarily be moving to Seattle, where,
license which is approved by tribe is entitled to preference ;n discretion, trial court determined that evidence
when state agency places ̂ child associated with tribe; showed child’s special need to overcome emotionally
provisions reflect Congress concern for essential tnbal based learning disability justified such placement. Re D.C.relations of Indian people; intervention by tribe in adop- Ai,ct,,i -ji< ilion proceeding is available. Re J.R.S. (1984, Alaska) 690 AiasKa;/io rzo t. .P2d io. Factual support in record in trial court as to "good

State adoption statute which did not prescribe prefer- cause” for failure to comply with statutory child place-
ence for adoptive placement with biological relatives, ment preference directives of 25 USCS § 1915 are neces-
unlike provisions of Indian Child Welfare Act, 25 USCS sary for appropriate appellate review. Re Interest of Bird
§1915, did not violate equal protection. Re W.E.G. Head (1983) 213 Neb 741, 331 NW2d 785.
(1985, Alaska) 710 P2d 410.

§ 1916. Return o f custody
RESEARCH GUIDE

Federal Procedure L Ed:
19 Fed Proc, L Ed §§ 46:451, 454.

§ 1917. Tribal affiliation information and other information o f protection o f rights from tribal relation­
ship; application o f subject o f adoptive placement; disclosure by court

RESEARCH GUIDE
Federal Procedure L Ed:
19 Fed Proc, L Ed §§ 46:454, 458.

§ 1918. Reassumption o f jurisdiction over child custody proceedings
RESEARCH GUIDE

Federal Procedure L Ed:
19 Fed Proc, L Ed §§ 46:445, 454, 455, 457, 459, 461, 462.
Law Review Articles:
Davies, Implementing the Indian Child Welfare Act. 16 Clearinghouse Rev 179, July, 1982.
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Indian Child Welfare Act (25 USCS §§ 1901 et seq.) 
does not confer tribal jurisdiction over adoption proceed­
ings in Alaskan Indian tribe where tribe members sued to 
compel state to recognize such proceedings, because juris­
diction was vested in state of Alaska by 28 USCS § 1360 
and members' theory of implied residual concurrent juris­

diction could not stand in light of specific reassumption of 
jurisdiction procedures in 25 USCS § 1918, with which 
tribe failed to comply. Native Village of Venetie I.R.A. 
Council v Alaska (1988, DC Alaska) 687 F Supp 1380.

§ 1919, Agreements between States and (ndian tribes
RESEARCH GUIDE

Federal Procedure L Ed:
19 Fed Proc, L Ed §§ 46:446, 447, 454.

. • INTERPRETIVE NOTES AND DECISIONS
Neither 42 USCS §671(aX4) nor 25 USCS § 1919(a) require states and Indian tribes to enter into foster care agreements under 42 USCS § 672(aX2XB), and thus ab­sence of agreement between tribe and slate regarding

foster care renders tribe ineligible to receive federal foster 
care payments under § 672. Native Village of Stevens v 
Smith (1985, CA9 Alaska) 770 F2d 14S6.

§ 1920. Improper removal o f child from custody; declination o f jurisdiction; forthwith return o f child: 
danger exception

RESEARCH GUIDE
Federal Procedure L Ed:
19 Fed Proc, L Ed §§ 46:447, 454.

INTERPRETIVE NOTES AND DECISIONS
Voluntary placement agreement between mother of Indian child and state which allowed state to provide temporary foster care for child is not subject to require­ments of Indian Child Welfare Act (25 USCS §§ 1901 et seq.) and agreement was not improper because it vas

neither executed nor certified according to § 1913(a); 
agreement could not furnish basis for court to decline 
jurisdiction under § 1920 and return child to mother. 
D.E.D. v State (1985, Alaska) 704 P2d 774.

§ 1921. Higher State or Federal standard applicable to protect rights o f parent or Indian custodian of 
Indian child

RESEARCH GUIDE
Federal Procedure L Ed:
19 Fed Proc, L Ed §46:454.
Law Review Articles:
Davies, Implementing the Indian Child W'elfare A. 16 Clearinghouse Rev 179, July, 19S2.

§ 1922. Emergency removal o r placement o f child; termination; appropriate action
INTERPRETIVE NOTES AND DECISIONS 

State was not required under 25 USCS § 1912(a) to give had been placed under voluntary agreement were no
statutory 10-day notice prior to emergency custody pro- longer obligated to care for him; such proceedings fall
ceedings involving Indian child where mother had aban- within § I922’s exception for emergency removal of In-
doned child, and where foster parents with whom child dian child. D.E.D. v Slate (1985, Alaska) 704 P2d 774.

§ 1931. Grants for on or near reservation programs and child welfare codes
RESEARCH GUIDE

Am Jur:
2 Am Jur 2d, Adoption § 26.
Law Review Articles:
Davies, Implementing the Indian Child Welfare Act. 16 Clearinghouse Rev 179, July, 1982. 
Trentadue and DeMontigny, The Indian Child Welfare Act of 1987: A Practitioner's Perspective. 
ND L Rev 487, 1986.

INTERPRETIVE NOTES AND DECISIONS

62

Congress intended by 25 USCS § 1931(b) that tribal 
‘pproval be recognized as equivalent to state licensing or 
JPproval, and thus, for purposes of tribe's eligibility for 
federal foster care payments under 42 USCS § 672(c), 
tribally approved foster home is equivalent to and substi­
tute for state approval or licensing. Native Village of 
St<vens v Smith (1985, CA9 Alaska) 770 F2d 1486.

Geographic Iccation alone does not determine whether 
program seeking funding under Indian Child Welfare Act 
of 1978 (25 USCS §§ 1931 to 1934) is to be characterized 
as "off' or "near" reservation; rather client population 
served by program is determinative factor. United Indians 
of All Tribes Foundation (1983) 90 ID 376.

191
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§ 1951. Information availability to and disclosure by Secretary
RESEARCH GUIDE

Am Jun
2 Am Jur 2d, Adoption § 26.
Law Review Articles:
Trentadue and DeMontigny, The Indian Child Welfare Act of 1987: A Practitioner's Perspective. 62 
ND LRev 487, 1986.

§ 1952. Rules and regulations
' RESEARCH GUIDE

Law Review Articles: \
Davies, Implementing the Indian Child Welfare Act. 16 Clearinghouse Rev 179, July, 1982.

§ 1961. Education; day schools; report to congressional committees; particular consideration o f elemen- 
tary grade facilities

RESEARCH GUIDE
Am Jur:
2 Am Jur 2d, Adoption § 26.

C H A P T E R  22. E D U C A T I O N  P R O G R A M S  O F  B U R E A U  O F  I N D I A N  

A F F A I R S

Section
2004. School boundaries 
2008a. Administrative cost grants 
2016a. [Repealed]
2020. Voluntary services
2021. Proration o f pay
2022. Extracurricular activities
2022a. Early childhood development program 
2022b. Tribal departments o f education
2023. [Repealed]

§ 2001. . Standards fo r basic education o f Indian children in Bureau or contract schools
(a) Studies and surveys fo r establishment and revision o f standards. The Secretary, in consultation with 
the Assistant Secretary o f Health, Education, and Welfare for Education [Secretary o f Education], and in 
consultation with Indian organizations and tribes, shall carry out or cause to be carried out by contract 
with an Indian organization such.studies and surveys, making the fullest use possible o f other existing 
studies, surveys, and plans, as are necessary to establish and revise standards for the basic education of 
Indian children attending Bureau schools and contract schools. Such studies and surveys shall take into 
account factors such as academic needs, local cultural differences, type and level o f language skills, 
geographical isolation and appropriate teacher-student ratios for such children, and shall be directed 
toward the attainment o f equal educational opportunity for such children.
(b) Minimum academic standards; proposal, establishment, applicability, etc. (1) [Unchanged]

(2) Such standards shall apply to Bureau schools, and subject to subsection (e), to contract schools, 
and may also serve as a model fo r educational programs fo r Indian children in public schools. In 
establishing and revising such standards, the Secretary shall take into account the special needs of 
Indian students and the support and reinforcement o f the specific cultural heritage o f each tribe. Such 
standards shall include a requirement, developed in coordination with Indian tribes, the affected local 
school boards, the Indian Health Service o f the Department o f Health and Human Services, the State 
health departments, and the Federal Center for Disease Control, on immunization for childhood 
diseases, including provisions for in-school immunization, where necessary.

(c) [Unchanged]
(d) Waiver or revision o f minimum academic standards or alternative or modified standards by tribal 
governing body or local school board; action by Secretary on revised standards. A tribal governing body, 
or the local school board i f  so designated by the tribal governing body, shall have the local authority to 
waive, in part or in whole, the standards established under subsections (b) and (c), where such standards 
are deemed by such body to be inappropriate or ill-conceived. The tribal governing body or designated 
school board shall, within 60 days thereafter, submit to the Secretary a proposal for alternative standards 
that takes into account the specific needs o f the tribe's children. Such revised standards shall be 
established by the Secretary unless such standards are specifically rejected by the Secretary for good 
cause and the Secretary notifies each affected tribe and local school board in writing o f such rejection. 
Such rejection shall be final and not reviewable.
e) Contracts for implementation o f minimum academic standards or alternative or modified standards 

pursuant to request o f contract school board; alternative or modified standards in lieu o f established 
minimum academic standards or alternative or modified standards pursuant to request o f contract
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PUBLIC LAW 95-608 [S. 1214]; Nov. 8, 1978

IN D IA N  CHILD W ELFA R E ACT OF 197S 

For Legislative History of Act, see p. 7530
An A ct to  estab lish  standa rd s fo r  the p lacem en t o f Indian  ch ild ren  In fo s te r  o r  ad op tiv e  homes, to  p reven t the b reakup  o f  Ind ian  fam ilie s , and  f o r  o th e r pu rposes .

Be it enacted, by the Senate and Rouse o f Representatives o f the 
United States of America in Congress assembled, That this Act may 
he cited as the “-Indian Child Welfare Act of 1978”.

S e c . 2. Recognizing the special relationship between the United 
States and the Indian tribes and their members and the Federal 
responsibility to Indian people, the Congress finds—

(1) that clause 3, section 8, article I  of the United States Con­
stitution provides that “The Congress shall have Power * * * To 
regulate Commerce * * * with Indian tribes” and, through this 
and other constitutional authority, Congress has plenary power 
over Indian affairs;

(2) that Congress, through statutes, treaties, and the general 
course of dealing with Indian tribes, lias assumed the responsi­
bility for the protection and preservation of Indian tribes and 
their resources; '

(3) that there is no resource tnat is more vital to the continued 
existence and integrity of Indiai. tribes than their children and 
that the United States has a direct interest, as trustee, in protect­
ing Indian children who are members of or are eligible for mem­
bership in an Indian tribe;

(4) that an alarmingly high percentage of Indian families are 
broken up by the removal, often unwarranted, of their children 
from them by nontribal public and private agencies and that an 
alarmingly high percentage of such children are placed in non- 
Indian foster and adoptive homes and institutions; and

(5) that the States, exercising their recognized jurisdiction over 
Inaian child custody proceedings through administrative and 
judicial bodies, have often failed to recognize the essential tribal 
relations of Indian people and tlitnroltural and social standards 
prevailing in Indian communities and families.

S e c . 3. The Congress hereby declares that it is the policy of this 
Nation to protect the best interests of Indian children and to promote 
the stability and security of Indian tribes and families by the estab­
lishment o f minimum Federal standards for the removal of Indian 
children from their families and the placement of such children in 
foster or adoptive homes which will reflect the unique values of Indian 
culture, and by providing for assistance to Indian tribes in the opera­
tion of child and family service programs.

S ec. 4. F o r  the purposes o f this Act, except as may be specifically 
provided otherwise, the term—

(1) “child custody proceeding” shall mean and include—
(i) “foster care placement” which shall mean any action 

removing an Indian child from its parent or Indian custodian 
for temporary placement in a foster home or institution or 
the home of a guardian or conservator where the parent or 
Indian custodian cannot have the child returned upon 
demand, but where parental rights have not oeen terminated;

92 STAT. 3069

Indian Child Welfare Act of 1978.25 USC 1901 note.25 USC 1901.

Congress, responsibility for
f rotection of ndians.

25 USC 1902.

Definitions.25 USC 1903.



P.L. 95-60S LAWS OF 95th CONG.—2nd SESS. Nov. 8

43  USC 1606 .

43  USC 1602 .

( i i )  “ termination o f parental rights" which shall mean any 
action resulting in tne termination o f the parent-child 
re lationship;

( i i i )  “ preadoptive placement”  which shall mean the tem­
porary placement o f an Indian child in a foster home or 
institution a fte r the termination o f parental rights, but p rio r 
to or in lieu o f adoptive placement; and

( iv ) “ adoptive placement”  which shall mean the permanent
placement o f an Indian child fo r  adoption, including any action
resulting in a final decree o f adoption.

Such term o r terms shall not include a placement based upon an 
act which, i f  committed by an adult, would be deemed a crime or 
upon an award, in a divorce proceeding, o f custody to one o f the 
parents.

(2 ) “ extended fam ily member”  shall be as defined by the law or 
custom o f the Indian ch ild ’s tribe or, in the absence o f such law 
o r custom, shall be a person who has reached the age o f eight­
een and who is the Ind ian child’s grandparent, aunt o r uncle, 
brother o r sister, brother-in-law or sister-in-law, niece o r nephew, 
first o r second cousin, o r stepparent;

(3 ) “ Ind ian ”  means any person who is a member o f an Indian 
tribe, o r who is an A laska Native and a member o f a Regional 
Corporation as defined in section 7 o f the A laska Native Claims 
Settlement Act (85 Stat. 6 8 8 ,6 8 9 );

(4 ) “ Ind ian child”  means any unmarried person who is under 
age eighteen and is either (a ) a member o f an Ind ian tribe o r (b ) 
is eligible fo r  membership in an Indian tribe and is the biological 
child o f a member o f an Ind ian trib e ;

(5 ) “ Ind ian child’s tribe”  means (a ) the Ind ian tribe in which 
an Indian child is a member or eligible fo r  membership o r (b ) . 
in the case o f an Indian child who is a member o f o r eligible fo r 
membership in more than one tribe, the Indian tribe with which 
the Indian child has the more significant contacts;

(6 ) “ Ind ian custodian”  means any Indian person who has legal 
custody o f an Indian child under triba l law o r custom o r under 
State law o r to whom temporary physical care, custody, and con­
tro l has been transferred by the parent o f  such ch ild ;

(7 ) “ Ind ian  organization”  means any group, association, 
partnership, corporation, o r  other legal entity owned o r controlled 
by Indians, o r a m ajority o f whose members are Ind ians;

(8 ) “ Ind ian tribe”  means any Ind ian tribe, band, nation, or 
other organized group o r community o f Indians recognized as 
eligible fo r  the services provided to Indians by the Secretary 
because o f their status as Indians, including any A laska Native 
village as defined in section 3 (c ) o f the A laska Native Claims 
Settlement Act (85 Stat. 688. 689), as amended;

(9 ) “ parent”  means any biological parent or parents o f  an 
Ind ian cnild o r any Indian person who has law fu lly  adopted an 
Indian child, including adoptions under trib a l law o r custom. I t  
does not include the unwed father where paternity has not been 
acknowledged o r established;

(10 ) “ reservation" means Indian country as defined in section 
1151 o f title  18, United States Code and any lands, not covered 
under such section, title to which is either held by the United 
States in trust fo r  the benefit o f any Indian tribe o r individual or 
held by any Indian tribe o r individual subject to a restriction by 
the United States against a lienation ;

92 STAT. 3070



(11 ) “ Secretary”  means-the Secretary o f the In te rio r; and
(12 ) “ triba l court”  means a court with jurisdiction over child 

custody proceedings and which is either a Court o f Ind ian 
Offenses, a court established and operated under the code or 
custom o f an Ind ian tribe, o r  airy other administrative body o f  a 
tribe which is vested with authority over child custody 
proceedings.

T IT L E  I — C H IL D  C U S T O D Y  P R O C E E D IN G S
S f.c. 101. (a ) An Indian tribe shall have jurisdiction exclusive as to 

any State over any child custody proceeding involving an Indian child 
who resides or is domiciled w ithin the reservation o f such tribe, except 
where such jurisdiction is otherwise vested in the State by existing 
Federal law. "Where an Ind ian  child is a ward o f a tribal court, the 
Indian tribe shall retain exclusive jurisdiction, notwithstanding the 
residence or domicile o f the child.

(b ) In  any State court proceeding fo r  the foster care placement o f, 
o r termination o f parental rights to, an Ind ian child not domiciled pr 
residing within the reservation o f the Indian ch ild ’s tribe, the court, in 
the absence o f good cause to the contrary, sha ll transfer such proceed­
ing to the jurisdiction o f the tribe, abse’ nt objection by either parent, 
upon the petition o f either parent o r the Ind ian custodian o r the 
Ind ian child ’s tribe: Provided>, That such transfer shall be subject to 
declination by the tribal court o f  such tribe.

(c ) In  any State court proceeding fo r  the foster care placement of, 
o r termination o f parental rights to, an Indian child, the Indian 
custodian o f the child and the Ind ian child ’s tribe shall have a right to 
intervene at any point in the proceeding.

(d ) The United States, every State, every te rrito ry or possession o f 
the United States, and every Indian tribe shall give fu ll fa ith  and 
credit to the public acts, records, and judicia l proceedings o f any 
Ind ian tribe applicable to Ind ian child custody proceedings to the 
same extent that such entities give fu ll fa ith  and credit to tne public 
acts, records, and judicia l proceedings o f any other entity. —

Foster care placement, court proceedings.25 USC 1912.

Nov. 8 INDIAN CHILD WELFARE ACT

92 STAT. 3071

:c. 102. (a ) In  any invo luntary proceeding in a State court, w 
the court knows o r has reason to know that an Indian child is involved, 
the party seeking the foster care placement o f. or termination o f 
parental rights to, an Indian child shall no tify  the parent or Indian 
custodian and the Indian ch ild ’s tribe, by registered mail with return 
receipt requested, o f the pending proceedings and o f their right o f 
intervention. I f  the identity o r location or the parent o r Indian 
custodian and the tribe cannot be determined, such notice shall be givei. 
to the Secretary in like manner, who shall have fifteen days after 
receipt to provide the requisite notice to the parent or Indian custodian 
and the tribe. No foster care placement o r termination o f parental 
rights proceeding shall be held until at least ten days a fte r receipt o f 
notice by the parent o r Indian custodian and the tribe or the Secretary: 
Provided, T hat the parent o r Indian custodian or the tribe shall, upon 
request, be granted up to twenty additional days to prepare fo r  such 
proceeding.

(b ) In  any case in which the court determines indigency, the parent 
o r Indian custodian shall have the right to court-appointed counsel in 
any removal, placement, o r term ination proceeding. The court may, in 
its discretion, appoint counsel fo r the child upon a finding that such 
appointment is in the best interest o f the child. Where State law makes 
no provision fo r  appointment o f counsel in such proceedings, the court

P.L. 95-608

Indian tribes, exclusive jurisdiction over Indian child custody 
proceedings.25 USC 1911.



P.L. 95-608 LAWS OF 95th CONG.—2nd SESS. Nov. 8

Parental rights,
vo lun ta ry
termination.
25  USC 1913 .

25 USC 1914.

shall promptly notify  the Secretary upon appointment o f counsel, und 
the Secretary, upon certification o f the presiding judge, shall pay 
reasonable fees and expenses out o f funds which may be appropriated 
pursuant to the Act o f November 2 ,1921 (42 Stat. 208; 25 U .S .C . 13 ).

(c ) Each party to a foster care placement or termination o f parental 
rights proceeding under State law involving an Indian child shall have 
the righ t to examine a ll reports o r other documents filed with the. court 
upon which any decision with respect to such action may be based.

(d ) Any party seeking to effect a foster care placement o f, o r term i­
nation o f parental rights to, an Ind ian  child under State law shall 
satisfy the court that active efforts have been made to provide remedinl 
services and rehabilitative programs designed to prevent the breakup 
o f the Ind ian fam ily and that these effortshave proved unsuccessful.

(e ) No fester care placement may be ordered in such proceeding in 
the absence o f a determination, supported by clear and convincing 
evidence, including testimony o f qualified expert witnesses, that the 
continued custody o f the child by the parent o r Indian custodian is 
like ly  to result in serious emotional o r physical damage to the child.

( f )  No termination o f parental rights may be ordered in such 
proceeding in the. absence o f a determination, supported by evidence 
beyond a reasonable doubt, including testimony o f qualified expert 
witnesses, that the continued custody o f the child by the parent or 
Ind ian custodian is like ly  to result in serious emotional or physical 
damage to the child.

S e c . 103. (a ) Where any parent or Indian custodian vo luntarily 
consents to a foster care placement o r to termination o f parental rights, 
such consent shall not be valid unless executed in w riting and recorded 
before a judge o f a court o f competent jurisdiction and accompanied by 
the presiding judge’s certificate that the terms and consequences o f the 
consent were fu lly  explained in detail and were fu lly  understood by 
the parent or Indian custodian. The court shall also certify that either 
the parent or Indian custodian fu lly  understood the explanation in 
English o r that it was interpreted into a language that the parent or 
Ind ian custodian understood. Any consent given p rio r to, o r within 
ten days after, birth ol: the Indian child shall not be valid.

(b ) Any parent o r Indian custodian may withdraw consent to a 
foster care placement under State law at any time and, upon such 
w ithdrawal, the child shall be returned to the parent o r Indian 
custodian.

(c ) In  any voluntary proceeding fo r termination o f parental rights 
to, or adoptive placement o f, an Ind ian child, the consent o f the parent 
may be withdrawn fo r any reason at any time p rio r to the entry o f a 
final decree o f termination or adoption, as the ense may be, and the 
child shall be returned to the parent.

(d ) A fte r the entry o f a final decree o f adoption o f an Ind ian child 
in any State court, the parent may withdraw consent thereto upon the 
grounds that consent was obtained through fraud  o r duress and mav 
petition the court to vacate such decree. Upon a finding that such 
consent was obtained through fraud  o r duress, the court shall vacate 
such decree and return the child to the parent. No adoption which 
has been effective fo r  at least two years mny be invalidated under the 
provisions o f this subsection unless otherwise permitted under State 
law.

S e c . 104. Any Ind ian child who is the subject o f an'v action fo r  foster 
care placement o r termination o f parental rights under State law , any 
parent o r Indian custodian from  whose custody such cliild  was 
removed, and the Indian child’s tribe may petition any court o f  com-
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potent jurisdiction to invalidate sue!, action upon a showing that such 
action violated any provision o f sections 101.102, and 103 o f this Act.

S e c . 105. (a) In  any adoptive plncement o f an Indian child under 
State law, a preference shall be given, in the absence o f good cause 
to the contrary, to a placement with (1 )  a member o f the child’s 
extended fam ily ; (2 ) other members o f the Indian child ’s tribe; o r
(3 ) other Indian families.

(b ) Any child accepted fo r  foster care o r preadoptive placement 
shall be placed in the least restrictive setting which most approximates 
a fam ily  and in which his special needs, i f  any. may be met. The child 
shall also be placed within reasonable proxim ity to his o r her home, 
taking into account nny special needs o f the child. In  any foster care 
or preadoptive placement, a preference shall be given, in the absence 
o f good cause to the contrarv, to a placement w ith—

( i )  a member o f the Ind ian ch ild ’s extended fam ily ;
( i i )  a foster home licensed, approved, o r specified by the Indian 

child ’s tribe;
( i i i )  an Ind ian foster home licensed o r approved by an author­

ized non-Indian licensing au tho rity ; o r
( iv ) an institution fo r  children approved by an Ind ian tribe 

o r operated by an Indian organization which has a program suit­
able to meet the Indian child ’s needs.

(c ) In  the case o f a placement under subsection (a ) o r (b ) o f this 
section, i f  the Ind ian  child’s tribe shall establish a different order o f 
preference by resolution, the agency o r court effecting the placement 
shall fo llow  such order so long as tlie plncement is the least restrictive 
setting appropriate to the particu la r needs o f the child, as provided in 
subsection (b ) o f  this section. Where appropriate, the preference o f 
the Indian child o r parent shall be considered: Provided. That where 
a consenting parent evidences a desire fo r  anonymity, the court o r 
agency shall give weight to such desire in applying the preferences.
~ (d )'T he standards to be applied in meeting the preference require­

ments o f this section shall be the preva iling social and cultural stand­
ards o f the Ind ian community in which the parent or extended fam ily  
resides or with which the parent o r extended fam ily members maintain 
social and cu ltura l ties.

(e ) A  record o f each such placement, under State law , o f  an Indian 
child shall be maintained by the State in which the placement was 
made, evidencing the efi'orts to comply with the order o f preference 
specified in this section. Such record shall be made available at any 
time upon the request o f the Secretary o r the Indian ch ild ’s tribe.

S ec. 106. fa ) Notwithstanding State law to the contrary, when­
ever n final decree o f adoption o f  an Ind ian  child has been vacated or 
set aside or the adoptive parents vo lun ta rily  consent to the termination 
o f their parental rights to the child, a biological parent o r p rio r Ind ian 
custodian may petition fo r return o f  custody and the court shall grant 
such petition unless there is a showing, in a proceeding subject to the 
provisions o f section 102 o f  this Act, that such return o f custody is 
not in the best interests o f the child.

(b ) Whenever an Indian child is removed from  a foster care home 
or institution fo r  the purpose o f fu rth e r foster care, preadoptive, or 
adoptive placement, such placement shall be in accordance with the 
provisions o f  this Act. except in the case where an Ind ian child is 
being returned to the parent or Ind ian custodian from  whose custody 
the child was o rig ina lly  removed.

Sec. 107. Upon application by an Ind ian  individual who has reached 
the age o f eighteen and who wus the subject o f an adoptive placement,

Adoptive
f lacemcnt of ndian children. 25 USC 1915.

Petition, return of custody.25 USC 1916.

Removal from foster care home.

25 USC 1917.

92 STAT. 3073



P .L .  95-GOS LAW S O F 95th CONG.— 2nd S E S S .

Reassumption, 
jurisdiction over 
child custody 
proceedings.
25 USC 1918. 
18 USC prec. 
1151 note.
25 USC 1321. 
28 USC 1360 
note.

States and Indian
tribes,
agreements.
25 USC 1919.

the court which entered the final decree shall inform such individual 
of the tribal affiliation, if any, of the individual’s biological parents 
and provide such other information as may be necessary to protect 
any rights flowing from the individual’s tribal relationship.

Sec. 108. (a) Any Indian tribe which became subject to State juris­
diction pursuant to the provisions of the Act of August 15, 1953 (67 
Stat. 588), as amended by title IV of the Act of xVpril 11, 1968 (82 
Stat. 73, 78), or pursuant to any other Federal law, may reassumo 
jurisdiction over child custody proceedings. Before any Indian tribe 
may reassume jurisdiction over Indian child custody proceedings, such 
tribe shall present to the Secretary for approval a petition to reassume 
such jurisdiction which includes a suitable plan to exercise such 
jurisdiction.

(b) (1) In considering the petition and feasibility of the plan of a 
tribe under subsection (a), the Secretary may consider, among other 
things:

(i) whether or not the tribe maintains a membership roll or 
alternative provision for clearly identifying the persons who 
will be affected by the reassumption of jurisdiction by the tribe;

(ii) the size of the reservation or former reservation area which 
will be affected by retrocession and reassumption of jurisdiction 
by the tribe;
’  (iii) the population base of the tribe, or distribution of the 

population in homogeneous communities, or geographic areas; 
and

(iv) the feasibility of the plan in cases of multitribal occupa­
tion of a single reservation or geographic area.

(2) In those cases where the Secretary determines that the jurisdic­
tional provisions of section 101(a) of this Act are not feasible, he is 
authorized to accept partial retrocession which will enable tribes 
to exercise referral jurisdiction as provided in section 101(b) of this 
Act. or, where appropriate, will allow them to exercise exclusive juris­
diction as provided in section 101(a) over limited community or geo­
graphic areas without regard for the reservation status of the area 
affected.

(c) I f the Secretary approves any petition under subsection (a), 
the Secretary shall publish notice of such approval in the Federal 
Register and shall notify the affected State or states of such approval. 
The Indian tribe concerned shall reassume jurisdiction sixty days after 
publication in the Federal Register of notice of approval. If the Secre­
tary disapproves any petition under subsection (a), the Secretary shall 
provide such technical assistance as mav be necessary to enable the 
tribe to correct any deficiency which the Secretary identified as a cause 
for disapproval.

(d) Assumption of jurisdiction under this section shall not affect 
any action or proceeding over which a court has already assumed juris­
diction, except as may be provided pursuant to any agreement under 
section 109 of this Act.

Sec. 109. (a) States and Indian tribes are authorized to enter into 
agreements with each other respecting care and custody of Indian 
children and jurisdiction over child custody proceedings, including 
agreements which may provide for orderly transfer of jurisdiction on 
a case-bv-case basis and agreements which provide for concurrent 
jurisdiction between States and Indian tribes.

(b) Such agreements may be revoked by either party upon one 
hundred and eighty days’ written notice to the other party. Such
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revocation shall not affect any action or proceeding over which a court 
has already assumed jurisdiction, unless the agreement provides 
otherwise.

Sec. 110. Where any petitioner in an Indian child custody proceed­
ing before a State court has improperly removed the child from 
custody of the parent or Indian custoaian or has improperly retained 
custody after a visit or other temporary relinquishment of custody, 
the. court shall decline jurisdiction over such petition and shall forth­
with return the child to his parent or Indian custodian unless return­
ing the child to his parent or custodian would subject the child to a 
substantial and immediate danger or threat of such danger.

Sec. 111. In any case where State or Federal law applicable to a 
child custody proceeding under State or Federal law provides a 
higher standard of protection to the rights of the parent or Indian 
custodian of an Indian child than the rights provided under this 
title, the State or Federal court shall apply the State or Federal 
standard.

Sec. 112. Nothing in this title shall be construed to prevent the emer­
gency removal of an Indian child who is a resident of or is domiciled 
on a reservation, but temporarily located off the reservation, from his 
parent or Indian custodian or the emergency placement of such child 
in a foster home or institution, under applicable State law, in order 
to prevent imminent physical damage or harm to the child. The State 
authority, official, or agency involved shall insure that the emergency 
removal or placement terminates immediately when such removal 
or placement is no longer necessary to prevent imminent physical 
damage or harm to the child and shall expeditiously initiate a child 
custody proceeding subject to the provisions of this title, transfer 
the child to the jurisdiction of the appropriate Indian tribe, or restore 
the child to the parent or Indian custodian, as may be appropriate.

Sec. 113. None of the provisions of this title, except sections 101(a), 
108, and 109, shall affect a proceeding under State law for foster care 
placement, termination of parental rights, preadoptive placement, or 
adoptive placement which was initiated or completed prior to one., 
hundred and eighty days after the enactment of this Act, but shall 
apply to any subsequent proceeding in the same matter or subsequent 
proceedings affecting the custody or placement of the same child.

Improper 
removal of child 
from custody.
25 USC 1920.

25 USC 1921.

Emergency 
removal of child. 
25 USC 1922.

Effective date. 
25 USC 1923.

TITLE II—INDIAN CHILD AND FAMILY PROGRAMS

Sec. 201. (a) The Secretary is authorized to make grants to Indian 25 USC 1931. 
tribes and organizations in the establishment and operation of Indian 
child and family service programs on or near reservations and in the 
preparation and implementation of child welfare codes. The objective 
of every Indian child and family service program shall be to prevent 
the breakup of Indian families and. in particular, to insure that the 
permanent removal of an Indian child from the custodv of his parent 
or Indian custodian shall be a last resort. Such child and family 
service programs may include, but are not limited to—

(1) a system for licensing or otherwise regulating Indian foster 
and adoptive homes;

(2) the operation and maintenance of facilities for the counsel­
ing and treatment of Indian families and for the temporary cus­
tody of Indian children;
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42 USC 620, 
1397.

Additional
services.
25 USC 1932.

Funds.
25 USC 1933.

(3) family assistance, including homemaker and home coun­
selors, day care, afterscliool care, and employment, recreational 
activities, and respite care;

(41 home improvement programs;
(5) the employment of professional and other trained person­

nel to assist the tribal court in the disposition of domestic relations 
and child welfare matters;

(6) education and training of Indians, including tribal court 
judges and staff, in skills relating to child and family assistance 
and service programs;

(71 a subsidy program under which Indian adoptive children 
may be provided support comparable to that for which they would 
be eligible as foster children, taking into account the appropriate 
State standards of support for maintenance and medical needs; 
and

(8) guidance, legal representation, and advice to Indian fami­
lies involved in tribal, State, or Federal child custody proceedings, 

(b) Funds appropriated for use by the Secretary in accordance with 
this section may be utilized as non-Federal matching share in connec­
tion with funds provided under titles IV -B  and X X  of the Social 
Security Act or under any other Federal financial assistance programs 
which contribute to the purpose for which such funds are authorized 
to be appropriated for use under this Act. The provision or possibility 
of assistance under this Act shall not be a basis for the denial or reduc­
tion of any assistance otherwise authorized under titles IV -B  and X X  
of the Social Security Act or any other federally assisted program. 
For purposes of qualifying for assistance under a federally assisted 
program, licensing or approval of foster or adoptive homes or institu­
tions by an Indian tribe shall be deemed equivalent to licensing or 
approval by a State.

bEc. 202. The Secretary is also authorized to make grants to Indian 
organizations to establish and operate off-reservation Indian child and 
family service programs which may include, but are not limited to—

(1) a system for regulating, maintaining, and supporting 
Indian foster and adoptive homes, including a subsidy program 
under which Indian adoptive children may be provided support 
comparable to that for which they would be eligible as Indian 
foster children, taking into account the appropriate State stand­
ards of support for maintenance and medical needs;

(2) the operation and maintenance of facilities and services for 
counseling and treatment of Indian families and Indian foster 
and adoptive children;

(3) family assistance, including homemaker and home coun­
selors, day care, afterschool care, and employment, recreational 
activities, and respite care; and

(4) guidance, legal representation, and advice to Indian fami- 
 ̂ lies involved in child custody proceedings.

Sec. 203. (a) In the establishment, operation, and funding of Indian 
child and family service programs, both on and off reservation, the 
Secretary may enter into agreements with the Secretary of Health, 
Education, and Welfare, and the latter Secretary is hereby authorized 
for such purposes to use funds appropriated for similar programs of 
the Department of Health, Education, and Welfare: Provided , That 
authority to make payments pursuant to such agreements shall be effec­
tive only to the extent and in such amounts as may be provided in 
advance by appropriation Acts.
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(b) Funds for the purposes of this Act may be appropriated pur­
suant to the provisions of the Act of November 2,1921 (42 Stat. 208), 25 USC 13. 
as amended.

Sec. 204. For the purposes of sections 202 and 203 of this title, the 25 USC 1934. 
term “ Indian” shall include persons defined in section 4(c) of the . 25 USC 1603. 
Indian Health Caro Improvement Act of 1976 (90 Stat. 1400, 1401).

TITLE III—RECORDKEEPING, INFORMATION 
AVAILABILITY, AND TIMETABLES

Sec. 301. (a) Any State court entering a final decree or order in any Fins! decree, 
Indian child adoptive placement after the date of enactment of this information to be 
Act shall provide the Secretary with a copy of such decree or order 
together with such other information as may be necessary to show-

il)  the name and tribal affiliation of the child;
2) the names and addresses of the biological parents;

3) the names and addresses of the adoptive parents; and 
4) the identity of any agency having files or information relat­

ing to such adoptive placement.
Where the court records contain an affidavit of the biological parent 
or parents that their identity remain confidential, the court shall 
include such affidavit with the other information. The Secretary shall 
insure that the confidentiality of such information is maintained and 
such information shall not be subject to the Freedom of Information 
Act (5 U.S.C. 552), as amended.

(b) Upon the request of the adopted Indian child over the age of 
eighteen, the adoptive or foster parents of an Indian child, or an 
Indian tribe, the Secretary shall disclose such information as may 
be necessary for the enrollment of an Indian child in the tribe in which 
the child may be eligible for enrollment or for determining any rights 
or benefits associated with that membership. Where the documents 
relating to such child contain an affidavit from the biological parent 
or parents requesting anonymity, the Secretary shall certify to the 
Indian child's tribe, where the information warrants, that the child’s 
parentage and other circumstances of birth entitle the child to enroll­
ment under the criteria established by such tribe.

Sec. 302. Within one hundred and eighty days after the enactment of^Effective date, 
this Act, the Secretary shall promulgate such rules and regulations FfiHerand 
as may be necessary to carry out the provisions of this Act. 9c6ner°ioBm3 UoL 1 VjZi
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Day schools. 
25 USC 1961.

Report to
congressiooal
committees.

Copies to each 
State.
25 USC 1962.

25 USC 1963.

TITLE IV—MISCELLANEOUS

Sec. 401. (a) It is the sense of Congress that the absence of locally 
convenient day schools may contribute to the breakup of Indian 
families.

(b) The Secretary is authorized and directed to prepare, in consulta­
tion with appropriate agencies in the Department of Health, Educa­
tion, and Welfare, a report on the feasibility of providing Indian 
children with^schools located near their homes, and to submit such 
report to the Select Committee on Indian Affairs of the United States 
Senate and the Committee on Interior and Insular Affairs of the 
United States House of llepresentatives within two years from the 
date of this Act. In developing this report the Secretary shall give 
particular consideration to the provision of educational facilities for 
children in the elementary grades.

Sec. 402. Within sixty days after enactment of this Act, the Sec­
retary shall send to the Governor, chief justice of the highest court of 
appeal, and the attorney genera] of each State a copy of this Act, 
together with committee reports and an explanation of the provisions 
of this Act.

Sec. 403. If any provision of this xVct or the applicability thereof 
is held invalid, the remaining provisions of this Act shall not be affected 
thereby.

Approved November 8, 1978.

LEGISLATIVE HISTORY:
HOUSE REPORT No. 95-1386, accompanying H.R. 12533 (Comm, on Interior and 

Insular Affairs).
SENATE REPORT No. 95-597 (Comm, on Indian Affairs).
CONGRESSIONAL RECORD:

Vol. 123 (1978): Nov. 4, considered and passed Senate.
Vol. 124 (1978): Oct. 14, H.R. 12533 considered and passed House; passage 

vacated, and S. 1214, amended, passed in lieu.
Oct. 15, Senate concurred in House amendments.
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Senate Report (Indian Affairs Committee) No. 95-597,
Nov. 3, 1977 [To accompany S. 1214] •/£

House Report (Interior and Insular Affairs Committee) No. 95-1386, 
July !>4, 1978 [To accompany H.R. 12533]

Cong. Record Voi. 123 (1977)
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DATES OF CONSIDERATION AND PASSAGE 
Senate November 4, 1977; October 15, 1978 

House October 14, 1978 .
The Senate bill was passed in lieu of the House bill after amending 

its language to contain the text of the House bill.
The House Report is set out.

HOUSE REPORT NO. 95-1386
[page 1]

The Committee on Interior and Insular Affairs, to whom was re­
ferred the bill (H.R. 12533) to establish standards for the placement 
of Indian children in foster or adoptive homes, to prevent the breakup 
of Indian families, and for other purposes, having considered the same, 
report favorably thereon with an amendment "and recommend that 
the bill as amended do pass.

[page 8]
PURPOSE

The purpose of the bill (H.R. 12533), introduced by Mr. Udall et 
al.,1 is to protect the best interests of Indian children and to promote 
the stability and security of Indian tribes and families by establishing 
minimum Federal standards for the removal of Indian children from Li­
the ir families and the placement of such children in foster or adoptive 
homes or institutions which will reflect the unique values of Indian y
culture and by providing for assistance to Indian tribes and organiza- 
tions in the operation of child and family service programs. £ £

BACKGROUND

* * * I  can remember (the welfare worker) coming, and 
taking some of my cousins and friends. I didn't know why
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and I didn’t question it. It was just done and it had always 
been done * * V

INDIAN CHILD W EL FA R E  ACT
P.L. 95-608

'H.R, 12533 was Introduced by Representatives Udall, Roncalto. Baucus, Blncbom, Blouln, Burke of California, Pi.lllfp Purton. Carr, Dcllums, FraBer, Miller of California. Hlsenhoovcr, Selberlln?. Stark, Tsongaa, Vonto, and Weaver. A Blmllar bill, S. 1214, bas been approved by the Senate.’ Testimony of Valencia Tbackcr before Task Force 4 of the Amcricau Indian Policy Review Commission.
[page 9]

The wholesale separation of Indian children from their familieis is 
perhaps the most tragic and destructive aspect of American Indian 
life today.

Surveys of States with large Indian populations conducted by the 
Association on American Indian Affairs (AAIA) in 1969 and again 
in 1974 indicate that approximately 25-35 percent of all Indian children 
are separated from their families and placed in foster homes, adoptive 
homes, or institutions. In some States the problem is getting worse: 
in Minnesota, one in every eight Indian children under 18 years of 
age is living in an adoptive home; and, in 1971-72, nearly one in every 
four Indian children under 1 year of age was adopted.

The disparity in placement rates for Indians and non-Indians is 
shocking. In Minnesota, Indian children are placed in foster care or 
in adoptive homes at a per capita rate five times greater than non- 
Indian children. In Montana, the ratio of Indian foster-care placement 
is at least 13 times greater. In South Dakota, 40 percent of all adop­
tions made by the State’s Department of Public Welfare since 1967- 
68 are of Indian children, yet Indians make up only 7 percent of the 
juvenile population. The number of South Dakota Indian children 
living in foster homes is per capita, nearly 16 times greater than the 
non-Indian rate. In the State of Washington, the Indian adoption rate 
is 19 times greater and the foster care rate 10 times greater. In Wis­
consin, the risk run by Indian children of being separated from their 
parents is nearly 1,600 percent greater than it is for non-Indian chil­
dren. Just as Indian children are exposed to these great hazards, their 
parents are too. "7~ -

The Federal boarding school and dormitory programs also contribute 
to the destruction of Indian family and community life. The Bureau 
of Indian Affairs (BIA), in its school census for 1971, indicates that 
34,538 children live in its institutional facilities rather than at home. 
This represents more than 17 percent of the Indian school age popu­
lation of federally-recognized reservations and 60 percent of the chil­
dren enrolled in BIA schools. On the Navajo Reservation, about 
20,000 children or 90 percent of the BIA school population in grades 
K-12, live at boarding schools. A. number of Indian children are also 
institutionalized in mission schools, training schools, etc.

In addition to the trauma of separation from their families, most 
Indian children in placement or in institutions have to cope with the 
problems of adjusting to a .social and cultural environment much 
different than their own. In 16 States surveyed in 1969, approximately 
S5 percent of all Indian children in foster care were living in non- 
Indian homes. In Minnesota today, according to State figures, more 
than 90 percent of nonrelated adoptions of Indian children are made 
by non-Indian couples. Few States keep as careful or complete child 
welfare statistics as Minnesota does, but informed estimates by wel­
fare officials elsewhere suggest that this rate is the norm. In most
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Federal and mission boarding schools, a majority of the personnel is 
non-Indian.

It is clear then that the Indian child welfare crisis is of massive 
proportions and that Indian families face vastly greater risks of 
involuntary separation than are typical of our society as a whole.

SU,ndards * *
The Indian child welfare crisis will continue until the standards for 

defining mistreatment are revised. Very few Indian children are re-« 
moved from their families on the grounds of physical abuse. One study 
of a North Dakota reservation showed that these grounds were ad­
vanced in only 1 percent of the cases. Another study of a tribe in the 
Northwest showed the same incidence. The remaining 99 percent of 
the cases were argued on such vague grounds as “ neglect”  or “ social 
deprivation”  and on allegations of the emotional damage the children 
were subjected to by living with their parents. Indian communities 
are often shocked to learn that parents they regard as excellent care­
givers have been judged unfit by non-Indian social workers.

In judging the fitness of a particular family, many social workers, 
imorant of Indian cultural values and social norms, make decisions 
that are wholly inappropriate in the context of Indian family life and 
so they frequently discover neglect or abandonment where none exists.

For example, the dynamics of Indian extended families are largely 
misunderstood. An Indian child may have scores of, perhaps more than 
a hundred, relatives who are counted as close, responsible members of 
the family. Many social workers, untutored in the ways of Indian fam­
ily life or assuming them to be socially irresponsible, consider leaving 
the child with persons outside the nuclear family as neglect and thus 
as mounds for terminating parental rights.

Because in some communities the social workers have, in a sense, 
become a part of the extended family, parents will sometimes turn to 
■;he welfare department for temporary care of their children, failing to 
realize thnt their action is perceived quite differently bv non-Indians.

Indian child-rearing practices are also misinterpreted in evaluating 
a child’s behavior and parental concern. It may appear that the child 
is running wild and that the parents do not care. "What is labelled 
“ permissiveness”  may often, in fact, simply be a different but effective 
way of disciplining children. BIA boarding schools are full of children 
with such spurious “ behavioral problems.”

One of the grounds most frequently advanced for taking Indian 
children from their parents is the abuse of alcohol. However, this 
standard is applied unequally. In areas w hore rates of problem drinking 
among Indians and non-Indians are the same, it is rarely applied 
against non-Indian parents. Once again cultural biases frequently 
affect decisionmaking. The late Dr. Edward P. Dozier of Santa Clara 
Pueblo and other observers have argued that there are important 
cultural differences in the use of alcohol. .Yet, by and large, non-Indian 
social workers draw conclusions about the meaning of acts or conduct 
in ignorance of these distinctions.

1'he courts tend to rely on the testimony of social workers who often 
lack the training and insights necessary to measure the emotional risk 
the child is running at home. In a number of cases, the AAIA has 
obtained evidence from competent psychiatrists who, after examining 
the defendants, have been able to contradict the allegations offered
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by the social workers. Rejecting the notion that poverty and cultural 
differences constitute social deprivation and psychological abuse, the 
Association argues that the State must prove that there is actual 
physical or emotional harm resulting from the acts of the parents.

[page 11]
The abusive actions of social workers would lamely be nullified if 

more judges were themselves knowledgeable about Indian life and re­
quired a sharper definition of the standards of child abuse and neglect.

Discriminatory standards have made it virtual!}* impossible for most 
Indian couples to qualify as foster or adoptive parents, since they are 
based on middle-clasi vulues. Recognizing that in some instances it is 
necessary to remove children from their homes, community leaders 
argue that there are Indian families within the tribe who could provide 
excellent care, although they are of modest means. While some 
progress is being made here and there, the figures cited above indicate 
that non-Indian parents continue to furnish almost all the foster and 
adoptive care for Indian children.
Due process

The decision to take Indian children from their natural homes is, 
in most cases, carried out without due process of law. For example, 
it is rare for either Indian children or their parents to be represented 
by counsel to or have the supporting testimony of expert witnesses.

Many cases do not go through an adjudicatory process at all, since 
the voluntary waiver of parental rights is a device widely employed 
by social worker's to gain custody of children. Because of the avail­
ability of the waivers and because a great number of Indian parents 
depend on welfare payments for survival, they are exposed to the 
sometimes coercive arguments of welfare departments. In a recent 
South Dakota entrapment case, an Indian parent in a time of trouble 
was persuaded to sign a waiver granting temporary custody to the 
State, only to find that this is now being advanced as evidence of 
neglect and grounds for the permanent termination of parental rights! 
It is an unfortunate fact of life for many Indian parents that the 
primary service agency to which they must turn for financial help also 
exercises police powers over their family life and is, most frequently, 
the agency that initiates custody proceedings.

The conflict between Indian and non-Indian social systems operates 
to defeat due process. The extended family provides an example. By 
sharing the responsibility of child rearing, the extended family tends to 
strengthen the community’s commitment to the child. At the same 
time, however, it diminishes the possibility that the nuclear family will 
be able tc mobilize itself quickly enough when an outside agency acts to 
assume custody. Because it is not unusual for Indian children to spend ' 
considerable time away with other relatives, there is no immediate 
realization-of what is happening—possibly not until the opportunity 
for due process has slipped away.
Econom ic incentives

In some instances, financial considerations contribute to the crisis. 
For example, agencies established to place children have an incentive 
to find children to place.

Indian community leaders charge that federally-subsidized foster 
care programs encourage some non-Indian families to start “ baby 
farms” in order to supplement their meager farm income with foster

INDIAN CHILD W ELFAR E ACT
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care payments and to obtain extra hands for farmwork. The disparity 
between the ratio of Indian children in foster care versus the number 
of Indian children that are adopted seems to bear this out. For example,

[page 12]
in Wyoming in 1969, Indians accounted for 70 percent of foster care 
placements but only 8 percent of adoptive placements. Foster care 
payments usually cease when a child is adopted.

In addition, there are economic disincentives. It will cost the Fed­
eral and State Governments a great deal of money to provide Indian 
communities with the means to remedy their situation. But over the 
long run, it will cost a great deal more money not to. At the very least, 
as a first step, we should find new and more effective ways to spend 
present funds.
So cia l conditions

Low-income, joblessness, poor health, substandard housing, and 
low educational attainment— these are the reasons most often cited for 
the disintegration of Indian family life. It is not that clear-cut. Not 
all impoverished societies, whether Indian or non-Indian, suffer from 
catastrophically high rates of family breakdown.

Cultural disorientation, a person’s sense of powerlessness, his loss of 
self-esteem— these may be the most potent forces at work. They arise, 
in large measure, from our national attitudes as reflected in long- 
established Federal policy and from arbitrary acts of Government.

One of the effects of our national paternalism has been to so alienate 
some Indian patents from their society that they abandon their chil­
dren at hospitals or to welfare departments rather than entrus them 
t? the care of relatives in the extended family. Another expression of 
it" is the involuntary, arbitrary, and unwarranted separation of 
families.

It has already been noted that the harsh living conditions in many 
Indian communities may prompt a welfare department to make un­
warranted placements and that they make it difficult for Indian people 
to qualify as foster or adoptive parents. Additionally, because these 
conditions are often viewed as the primary cause of family breakdown 
and because generally there is no end to Indian poverty in sight, 
agencies of government often fail to recognize immediate, practical 
means to reduce the incidence of neglect or separation.

As surely as povert}- imposes severe strains on the ability of familes 
to function—sometimes the extra burden that is too much to bear—so 
too family breakdown contributes to the cycle of poverty.

CONSTITUTIONALITY

The Department of Justice, in its reports to the committee of 
February 9 and May 23, 197S, raises questions regarding the constitu­
tionality of certain of the previsions of the legislation. While the 
committee did not agree with the Department on these issues, certain 
changes were made in the legislation which will meet some of the 
Department’s concerns. Other issues remain, however. In view of the 
constitutional doubts of the Department, the committee feels com­
pelled to respond.
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Suprem acy clause
Clause 2 of article VI of the U.S. Constitution provides:

This Constitution, and the Laws of the United States 
which shall be made in Pursuance thereof; and all Treaties 
made, or which shall be made, under the Authority of the

[page 13]
United States, shall be the supreme Law of the Land; and 
the Judges in every State shall be bound thereby; any Thing 
in the Constitution or Laws of any State to the Contrary 
notwithstanding.

When Congress legislates pursuant to its delegated powers, con­
flicting State daw and policy must yield, Gibbons v. Ogden, 22 U.S. 
1 (1S24)1; H i l l  v. F lo rid a  ex rel. Watson, 325 U.S. 538 (1945p; N a sh  v. 
F lo r id a  In d u stria l Comm., 3S9 U.S. 235 (1967)3; Lee v. F lo r id a , 392 
U.S. 378 (196S)4; Perez v. Campbell, 402 U.S. 637 (1971)5.

The Constitution, laws, and treaties of the United States are as 
much a part of the law of every State as its own local laws and con­
stitution. Their obligation “ is imperative upon the State judges, in 
their ofRciarand not merely in their private capacities. From the 
very natur of their judicial duties, they would be called upon to 
pronounce the law applicable to the case in judgment. They were not 
to decide merely according to the laws or constitution of the State, 
but according to the laws and treaties of the United States— ‘the 
supreme law of the land.' ”  M a rtin  v. H unter’s Lessee, 1 Wheat. 304 
(1S16); State courts have both the power and duty to enforce obli­
gations arising under Federal law. C la flin  v. Housem an, 93 U.S. 130 
(1876)°; Second Em ployers’ L ia b il ity  Cases, 223 U.S. 1 (1912); Testa v . 
K a tt, 330 U.S. 386 (1947)7.
P le n a ry  power of Congress over In d ia n  affairs _____

The question is then: “ Does Congress have power to legislate as 
proposed in the bill?’ ’ Clause 3, section 8, article 1 of the Constitution, 
provides:

The Congress shall have Power * * * T o regulate Com­
merce with foreign Nations, and among the several States, 
and with the Indian Tribes.

In an unbroken line of Supreme Court decisions, beginning with 
Chief Justice John Marshall's decision in Worcester v. Georgia, 31 
U.S. 515 (1S32)*:

(The Constitution) confers on Congress the powers of war 
and peace; of making treaties, and of regualtmg commerce 
with foreign nations, and among the several states, and with 
the Indian tribes. These powers comprehend all that is re­
quired for the regulation of our intercourse with the Indians. 
They (Congress) are not limited by any restrictions on their 
free actions.

And ending with United States v. Wheeler—U.S.— (March 22, 197S):
(There is an) undisputed fact that Congress has plenary 

authority to legislate for the Indian tribes in all matters, 
including their form of government.
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The Supreme Court has, time and again, upheld the sweeping power 
of Congress over Indian matters. The cases are far too numerous to 
cite, but two cases will serve to exemplify this position. In U .S . v. 
ICagama, 118 U.S. 375 (1886)*the Court said:

These Indian tribes are wards of the nation. They are 
communities dependent on the United States. Dependent 
largely for their daily food. Dependent for their political
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rights. They owe no allegiance to the States, and receive from 
them no protection. Because of the local ill feeling, the people 
of the States where they are found are often their deadliest 
enemies. From their very weakness and helplessness, so 
largely due to the course of dealing of the Federal govern­
ment with them, and the treaties in which it has been 
promised, there arises the duty of protection, and with it 
the power. This has always been recognized by the Executive, 
and by Congress, and by this court, whenever the question 
has arisen.

And in United States v. N ice , 241 U.S. 591 (1916)l,°the Court held:
The power of Congress to regulate or prohibit traffic 

with tvibal Indians within a State whether upon or off 
an Indian reservation is well settled * * *. Its source 
is twofold; first, the clause of the Constitution expressly 
investing Congress with authority “ to regulate Commerce 
* * * with the Indian tribes” , and, second, the dependent 
relation of such tribes to the United States.

It cannot be questioned that Congress has broad, unique powers with 
respect to Indian tribes and affairs, There is only one caveat: While 
those powers may be plenary, the exercise may not be arbitrary. For 
example, Congress may not take Indian property w’ithout just com­
pensation nor may it establish a religion for Indian tribes.
P len a ry  power and child  welfare

The question then is: “ Is the regulation of child custody proceedings 
and the imposition of minimum Federal standards an appropriate 
exercise of Congress plenary power over Indian affairs?”

We need only cite three caser to lay the foundation for the power of 
Congress to legislate in this area. In U .S . v. H o llida y, 70 U.S. 407 
(1866)*,1 the Court said:

Commerce with foreign Nations, without doubt, means 
commerce between citizens of the United States and citizens 
or subjects of foreign governments as individuals. And so 
commerce with Indians tribes means commerce -with the 
individuals composing those tribes.
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In D ick  v. U .S ., 20S U.S. 340 (lQOSJ^tho Court held:
As long as these Indians remain a distinct people, with an 

existing tribal organization, recognized by the political 
department of the Government, Congress has power to say 
with whom, and on what terms, they shall deal * * *.

Ivnocpfler, in Legal Status o j Am erican In d ia n  cfc H is  Property  
(1922), 7 la. L.B. 232, stated: “ Commerce with the Indian tribes has 
been construed to mean practically every sort of intercourse with the 
Indians either in the tribes or as individuals.”

Finally, the Maryland Court of Appeals, in a case involving the 
attempted adoption of an Indian child (W akefield v. Little  L ight, 
276 Md. 333, 347 A. 2d 228 (1975)), stated:

We think it plain that child-rearing is an “ essential tribal 
relation”  within * * * (the test of) W illia m s  v. Lee  (35S 
U.S. 217 (1959))1.3
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And agam:

* * * (C)onsidering that there can be no greater threat to 
‘essential tribal relations’ and no greater infringement on the 
right of the * * * tribe to govern themselves than to interfere 
with tribal control over the custody of their children, we 
agree with the conclusion expressed in W isconsin Potowato- 
mies ( W isconsin Potowatomies v. Houston, 393 F. Supp. 719 
(1973)) that in determining subject matter jurisdiction in 
such circumstances, the only rational approach is to deter­
mine the domicile of the Indian child. By using the Indian 
child’s domicile as the State’s jurisdictional basis, the Indhm-_. 
tribe is afforded significant- protection from losing its essential 
rights of childrearing and maintenance of tribal identity.

Even this State court recognized that a tribe’s children are vital to 
its integrity and future. Since the United States has the responsibility 
to protect the integrity of the tribes, we can say with the Kagam a  court, 
“  * * * there arises the duty of protection, and with it the power.”
Geographic scope o j p lenary power

Is the Congress limited to Indian lands or to the reservation in the 
exercise of its plenary power over Indian affairs? The answer is clearly, 
“ No” . Again, we need only cite one or two cases to support this 
conclusion.

In U .S . v. H o llid a y, supra, the Court said:
If commerce, or traffic, or intercourse is carried on with an 

Indian tribe, or with a member of such tribe, it is subject to 
be regulated by Congress; although within the limits of a 
State. The locality o f  the traffic can have nothing to do w ith  
(he power. (Emphasis added.) The right to exercise it in 
reference to any Indian tribe, or any person who is a member 
of such tribe, is absolute, without reference to the locality of 
the traffic, or the locality of the tribe, or the member of the 
tribe with whom it is carried on.
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III P e rr in  v. U .S ., 232 U.S. 47S (lQHj’/th e  Court lield:
We come, then, to the objection that the prohibition in the 

act of 1894 confers an unnecessarily extensive territory and 
is not limited in duration, and so transcends the power of 
Congress. As the power is incident only to the presence of the 
Indians and their status as wards of the Government, it 
must be conceded that it does not go beyond what is reason­
ably essential to their protection, and that, to be effective, 
its exercise must not be purely arbitrary, but founded upon 
some reasonable basis. * * * On the other hand, it must 
also be tonceded that, in determining what is reasonably es­
sential to the protection c i  the Indians Congress is invested 
with a wide discretion and its action, unless purely arbitrary, 
must be accepted and given full effect by the courts.

We cite again U .S . v. N ice , supra: "The power of Congress to 
regulate or prohibit traffic with tribal Indians within a State wheiher 
upon or o jf an In d ia n  reservation is well settled * * (Emphasis 
added.)

14. 34 S.ct. 387, 58 L.Ed. 6D1.
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Membership and p lenary power
The question occurs, as raised by the Department of Justice in its 

report: "Is  the power of Congress limited, constitutionally, to only 
those individuals who are formally enrolled as members of an Indian 
tribe?”  Again, the answer is negative.

In 1934, Congress enacted the Indian Reorganization Act of June IS, 
1934 (48 Stat. 9SS). Section 19 defined “ Indians”  as:

* * * all persons of Indian descent who are members of 
any recognized Indian tribe now under Federal jurisdiction, 
and all persons who are descendants of such members who 
were, on June 1, 1934, residing within the present boundaries 
of any Indian reservation, and shall further include all other 
persons of one-half or more Indian blood.

Categories two and three of this definition are clearly not enrolled 
members of a tribe, by definition; yet Congress conferred the rights 
and benefits of the act upon this class of Indians, including the right 
to preference in Federal employment in the Bureau of Indian Affairs 
and the Indian Health Service. When the Supreme Court was called 
upon to construe the constitutionality of the Indian preference section 
or the Indian Reorganization Act in the case of M orton v. M a ncari, 
417 U.S. 535 (1974)1,5it was aware that Indians who were not enrolled 
members of a tribe were made eligible for this preference by act of Con­
gress, but did not strike the law down as invidiously discriminatory.

The reason it did not was because it was aware of its own past deci­
sions with respect to congressional power over Indians not members of 
a tribe, Congress may disregard the existing membership rolls and 
direct that per capita distributions be made upon the basis of a new 
roll, even though such act may modify prior legislation, treaties, or 
agreements with the tribe. Stephens v. Cherokee N ation , 174 U.S. 445
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(1899)\6Thus, the Supreme Court in the case of Sizemore v. B ra d y, 235 
U.S. 441 (1914)>7snici:

* * * Like other tribnl Indians, the Creeks were wards 
of the United States, which possessed full power, if it. deemed 
such a course wise, to assume full control over them and their 
affairs, to ascertain who were members of the tribe * * *.

In Federal In d ia n  Law , at page 45 in note 10, it is said:
It has been held that Congress is not bound by the tribal 

rule regarding membership and may determine for itself 
whether a person is an Indian from the standpoint of a 
Federal criminal statute. United States v. Rogers, 4 How.
567 (1846).

In the very recent case of United States v. Antelope, 45 U.S.L.W. 
4361 (April 19, 1977), the Supreme Court said:

It should be noted, however, that enrollment in an official 
tribe has not been held to be an absolute requirement for 
federal jurisdiction. * * *

Federal District Court Judge Battin, in D illo n  v. M ontana, (1978), 
ordered:

2. That for purposes of applying this (Federal) exemption, 
the class of “ Indian persons” * * * shall include persons 
possessing the following qualifications:
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(a) that the person possess some quantum of Indian- 

blood; _ ~
(b) that the person be recognized as an Indian by the 

community in which he or she lives, and that the puta­
tive taxpayer's wardship status has not been terminated 
by the government;

(c) that the person be an enrolled member of a fed­
erally recognized Indian tribe or othenuise eligible to be 
recognized as an In d ia n  ward by the Federal Government.
(Emphasis added.)

If the courts have found that Congress has the power to act with 
rc.-pect to nonenrolled Indians in the foregoing kinds of circumstances, 
how much more is its power to act to protect the valuable rights of a 
minor Indian who is eligible for enrollment in a tribe? This minor, 
perhaps infant, Indian does not have the capacity to initiate the formal, 
mechanical procedure necessary to become enrolled in his tribe to take 
advantage of the very valuable cultural and property benefits flowing 
therefrom. Obviously, Congress has power to act for their protection.
The constitutional and plenary power of Congress over Indians and 
Indian tribes and affairs cannot be made to hinge upon the cranking 
into operation of a mechanical process established under tribal law, 
particularly with respect to Indian children who, because of their 
minority, cannot malce a reasoned decision about their tribal and 
Indian identity.

li
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Suprem acy clause versus Slates’ rights
From the foregoing, it is clear that Congress has full power to enact 

laws to protect and preserve the future and integrity of Indian tribes 
by providing minimal safeguards with respect to State proceedings 
for Indian child custody. The final question is, paraphrasing the 
Department of Justice; “ Does Congress have power to control the 
incidents of child custody litigation involving nonreservation Indian 
children and parents pursuant to the Indian commerce clause sufficient 
to override the significant State interest in regulating the procedure 
to be followed by its courts in exercising jurisdiction over what is 
traditionally a State matter?”

First, let it be said that the provisions of the bill do not oust the 
State from the exercise of its legitimate police powers in regulating 
domestic relations.

The decisions of the Supreme Court will set to rest the principal 
objection. It is appropriate to begin with the landmark case of 
M cCuUoch  v. M a ryla nd , 17 U.S. 316 (1819)1,‘ where the Court stated:

Let the end be legitimate, let it be within the scope of the 
Constitution, and all means which are appropriate, which 
are plainly adapted to that end, which are not prohibited, 
but consistent with the letter and spirit of the Constitution, 
are constitutional.

In Brow n  v. Western R y . Co., 338 U.S. 294 (^ g j '/ t h e  Court said:
The argument is that while state courts are without 

power to detract from “ substantive rights”  granted by 
Congress * * * they are free to follow their own rules of 
“ practice”  and “ procedure” * * *. A  long series of cases 
previously decided, from which we see no reason to depart,

18. 1 L.Ed. 579.
19. 70 S.Ct. 105, 94 L.Ed. 100.
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makes it our duty to construe the allegations of this com­
plaint ourselves in order to determine whether petitioner 
nas been denied a right of trial granted him by Congress.
This federal right cannot be defeated by forms of local prac­
tice. * * * Strict local rules of pleading cannot be used to 
impose unnecessary burdens upon rights of recovery author­
ized by Federal laws.

In D ic e  v. A kron , C .7 .Y .  R .R .  Co., 342 U.S. 359 (1952)*°the Court 
held:

Congress * * * granted petitioner a right * * *. State 
laws are not controlling in determining what the incidents 
of this Federal right shall be.”

Chief Justice Holmes, in D a vis v .  Wechsler, 263 U.S. 22 (1923);1 
put it succinctly:

"Whatever springes the State may set for those who are 
endeavoring to assert rights that the State confers, the asser­
tion of Federal rights, when plainly and reasonably made, is 
not to be defeated under the name of local practice.

We will quote merely two other cases to support the proposition 
that Congress may, constitutionally, impose certain procedural bur-
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dens upon State courts in order to protect the substantive rights of 
Indian children, Indian parents, and Indian tribes in State court pro­
ceedings for child custody.

The Court, in A m erican  B a ilw a y  E xp re ss  Co. v. Levee. 263 U.S. 
19 (1923)=:keld that:

The laws of the United States cannot be evaded by the 
forms of local practice * * *. The local rules applied as to the 
burden of proof narrowed the protection that the defendant 
had secured (under Federal law), and therefore contravened 
the law.

And finally, in an extensive quote from the landmark decision of 
the Court in Second, Em ployers' L ia b ility  Cases, 223 U.S. 1 (1912), 
we examine the duty of State courts, otherwise haying jurisdiction 
over the subject matter, to enforce Federal substantive rights:

W e come next to consider whether rights arising from 
congressional act may be enforced, as of right, in the courts of 
the States when their jurisdiction, as prescribed by local law, 
is adequate to the occasion * * *. (The State court was of the 
•opinion that it could decline to enforce the Federal right) 
because * * * it would be inconvenient and confusing for the 
same court, in dealing with cases of the same general class, to 
apply in some the standard of right established by congres­
sional act and in others the different standards recognized 
by the laws of the State. * * * It never has been supposed that 
courts are at liberty to decline cognizance of cases merely be­
cause the rules of law to be applied in their adjudication are 
unlike those applied in other cases.

We conclude that rights arising under the (Federal) act in 
question may be enforced, as of right, in the courts of the 
States when their jurisdiction, as prescribed by local law, is 
adequate to the occasion. --------

20. 72 S . c t .  312, 9S L.Ed. 398.
21. 44 S.Ct. 13. GS L.Ed. 143.
22. 44 S.Ct. 11. OS L.Ed. 140.
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Conclusion

Under the rules of the House, this committee has been charged with 
the initial responsibility in implementing the plenary power over, 
and responsibility to, the Indians and Indian tribes. In the exercise 
of that responsibility, the committee has noted a growing crisis with 
respect to the breakup of Indian families and the placement of Indian 
children, at an alarming rate, with non-Indian foster or adoptive 
homes. Contributing to this problem has been the failure of State 
officials, agencies, and procedures to take into account the special 
problems and circumstances of Indian families and the legitimate 
interest of the Indian tribe in preserving and protecting the Indian 
family as the wellspring of its own future.

While the committee does not feel that it is necessary or desirable 
to oust the States of their traditional jurisdiction over Indian children 
falling within their geographic limits, it does feel the need to establish 
minimum Federal standards and procedural safeguards in State Indian 
child custody proceedings designed to protect the rights of the child 
as an Indian, the Indian family and the Indian tribe.
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SECTION-BY-SECTION ANALYSIS
As amended by the committee, the legislation completely rewrites 

S. 1214 as passed by the Senate. In addition, the amendment in the 
nature of a substitute for H .R. 12533, as further amended, differs 
significantly from H.R. 12533 as introduced. The following is a 
section-by-section analysis of the bill as reported with appropriate 
explanations.
Section 1

' Section 1 provides that the bill may be cited as the “ Indian Child 
Welfare Act of 1978".
Section 8

Section 2 contains congressional findings. As amended, it lays the 
•foundations for the power and responsibility of the Congress to legislate 
in the field of Indian child welfare.
Section S

Section 3 contains a congressional declaration of policy. As amended, 
the section makes clear that the underlying principle of the bill is in 
the best interest of the Indian child. However, the committee notes 
that this legal principle is vague, at best. In a footnote on page "35 in 
the decision oi Sm ith  v. O F F E R ,  431 U.S. 820 (1977), the Supreme 
Court stated:

Moreover, judges too may find it difficult, in utilizing 
vague standards like "the best interests of the child” , to 
avoid decisions resting on subjective values.”

SECTION 4
Section 4 defines various terms used in the bill.
Paragraph (1) defines the term "child custody placement”  by 

defining four discrete legal proceedings included within the term. 
S. 1214 and H.R. 12533, as introduced, used the term "placement”  
which proved to be ambiguous with respect to the various provisions

[p age  20 ]
of the bill. The terms may not be current in the legal lexicon cxf 
domestic relations and might have some different or overlapping 
meaning in normal usage. The terms are intended to have.the meaning 
given to them in the paragraph.

Paragraph (2) defines the term "extended family member” . The 
concept of the extended family maintains its vitality and strength in 
the Indian community. By custom and tradition, if not necessity, 
members of the extended family have definite responsibilities and 
duties in assisting in childrearing. Yet, many non-Indian public and 
private agencies nave tended to view custody of an Indian child by a 
member of the extended family as prima facie evidence of parental 
neglect. It should be noted that the concept was not unknown in the 
non-Indian world. Justice Brennan, in his concurring opinion in 
Moore v. E a st Cleveland, 431 U.S. 494, 508 (1977), noted;

In today’s America, the "nuclear family” is the pattern 
so often found in much of white suburbia * * * . The 
Constitution cannot be interpreted, however, to tolerate the 
imposition by government upon the rest of us white sub­
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urbia’s preference in patterns of family living. The "extend­
ed family” * * * remains not merely still a pervasive living 
pattern, but under goad of brutal economic necessity, a

fimminent pattern— virtually a means of survivial— for 
arge numbers of the poor and deprived minorities of our 
society.

Paragraph (3) defines “ Indian”  as any person who is a member 
of an Indian tribe.

Paragraph (4) defines “ Indian child.”  The committee rejects the use 
of the term “ merely” by the Department of Justice to qualify the 
eligibility of an Indian to be a member of an Indian tribe, particularly 
with respect to a minor. Blood relationship is the very touchstone of a

ferson’s right to share in the cultural and property benefits of an 
ndian tribe. We do note that, for an adult Inaian, there is an absolute 
right of expatiration from one's tribe. U .S . ex rel. S la n d in g  Bear v. 

Crook, 25 Fed. Cas. No. 14891 (1S79). However, this right has no 
relevance to an Indian child who, because of his minority, does not 
have the capacity to make a reasoned decision about exercising his 
right to enroll in his tribe.

Paragraph (5) defines “ Indian child’s tribe.”  It is assumed that the 
appropriate official can make a reasonable judgment about which 
Inaian tribe the Indian child has the more significant contacts in cases 
where the child is eligible for membership in more than one tribe.

Paragraph (6) defines “ Indian custodian." Where the custody of an 
Indian "child is lodged with someone other than the parents under 
fonmal custom or law of the tribe or under State law, no problem 
arises. But, because of the extended family concept in the Indian com­
munity, parents often transfer physical custody of the Indian child to 
such extended family member on an informal basis, often for extended 
periods of time and at great distances from the parents. While such a 
custodian may not have rights under State law, they doJiaye rights 
under Indian custom which this bill seeks to protect, including the 
right to protect the parental interests of the parents.

Paragraph (7) defines “ Indian organization” .
Paragraph (S) defines "Indian tribe” .

[p age 21 ]
Paragraph (9) defines “ parent” . It should be noted that the last 

sentence is not meant to conflict with the decision of the Supreme 
Court in Stanley v. Ill in o is , 405 U.S. 645 (1972):.3

Paragraph (10) defines the term “ reservation” . For the limited pur­
pose of jurisdiction over Indian child custody proceedings, the last 
sentence of the paragraph addresses and varies the holding in cases 
such as DeCoteau v. D istrict Court, 420 U.S. 425 (1975)!,‘ and Rosebud 
v. Kneip-, 97 S. Ct. 1361 (1977).

Paragraph (11) defines "Secretary”  as the Secretary of the Interior.
Paragraph (12) defines “ tribal court” .

Section 101
Subsection (a) provides that an Indian tribe shall have exclusive 

jurisdiction over cnild custody proceedings where the Indian child is 
residing or domiciled on the reservation, unless Federal law has vested 
that jurisdiction in the State. It further provides that the domicile of 
an Indian child who is the ward of a tribal court is deemed to be that of 
the court, which is generally in accord with existing law. The provi­
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sions on exclusive tribal jurisdiction confirms the developing Federal 
and State case la%v holding that the tribe has exclusive jurisdiction 
when the child is residing or domiciled on the reservation. W isconsin  
Potowatomies v. Houston, 393 F. Supp. 719 (1973); Wakefield v. L itt le  
Lig h t, 276 Md. 333 (1975); I n  re Matter o j Greybull, 54.3 P. 2d 1079 
(1975) )Duckhead  v. Anderson et a l., Wash. Sup. Ct., November 4, 1976.

Subsection (b) directs a State court, having jurisdiction over an 
Indian child custody .proceeding to transfer such proceeding, absent 
good cause to the contrary, to the appropriate tribal court upon the 
petition of the parents or the Indian tribe. Either parent is given the 
right to veto such transfer. The subsection is intended to permit a 
State court to apply a modified doctrine of jo ru m  non conveniens, in 
appropriate cases, to insure that the rights of the child os an Indian, 
the Indian parents or custodian, and the tribe are fully protected.

Subsection (c), for purposes of State proceedings for foster care 
placement or terminal: on of parental rights, confers a right of inter­
vention upon the Indian custodian and the Indian child’s tribe. The 
committee is advised :hat the parents would have this right in any 
event.

Subsection (d) provides that the public acts, records, and judicial 
proceedings of an Indian tribe with respect to child custody proceed­
ings shairbe given full faith and credit by other jurisdictions to the 
same extent that such jurisdictions extend full faith and credit in 
other circumstances.
iSection 102

Subsection (a) requires that, in an involuntary proceeding in State 
courts with, respect to an Indian child, the moving party must provide 
certain notices to the parent or Indian custodian and the tribe. In lieu 
notice to the Secretary of the Interior is provided in cases where the 
location of the individual or tribe cannot reasonably be determined. 
The committee expects that the Secretary would make diligent efforts 
to relay such notice to the parent, custodian, and/or tribe. The subsec­
tion was amended to provide that the court would require such notice 
where it had actual or constructive knowledge of the Indian affiliation 
of the child.
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Subsection (b) provides that an indigent parent or Indian custodian 
shall have a right to court-appointed counsel in any involuntary State 
proceeding for"foster care placement or termination of parental rights, 
wiieie State law makes no provision for such appointment, the Secre­

tary is authorized, subject to the availability of funds, to pay reason­
able expenses and fees of such counsel. In adopting this amendment, 
the committee notes with approval the decision of the U.S. District 
Court for the Southern District of Florida in D a vis  v. Page, 442 F. 
Supp. 25S (1977), wherein the court held:

Without benefit of counsel, Hilary Davis was little more 
than a spectator in the adjudicatory* proceeding. She was 
ignorant of the law of evidence, and of the substantive law 
governing dependency proceedings. She sat silently through 
most of the hearing, and fearful of antagonizing the social
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workers, reluctantly consented to what she believed would be 
the placement of her child with the state for a few weeks.
(p. 260.)

The right to the integrity of the family is among the most 
fundamental rights under the Fourteenth Amendment, (p.
261.)

The parent’s interest in the custody and companionship 
of his child and the grievous nature of the loss which ac­
companies interference with that interest suffice to mandate 
the provision of counsel under a balance of interest test with­
out further inquiry * * *. (T)he right to counsel inevitably 
emerges as an element of procedural due process, (p. 263.)

Subsection (c) provides that each party to a State court proceeding 
'for foster care or termination of parental rights shall have a right 
to examine relevant documents filed with tlie court upon whicli it 

•may base its decision. The committee was advised that, in many 
•cases, Indian parents or custodians have been, practically, denied the 
right.

Subsection (d) provides that a party seeking foster care placement or 
termination of parental rights involving an Indian child must satisfy 
the court that active efforts have been made to provide assistance 
designed to prevent the breakup of Indian families. The committee is 
advised that most State laws require public or private agencies in­
volved in child placements to resort to remedial measures prior to 
initiating placement or termination proceedings, but that these 
services are rarely provided. This subsection imposes a Federal re­
quirement in that regprd with respect to Indian children and families.

Subsections (e) nnd (f) establish evidentiary standards for foster 
care placement or termination of parental rights. As introduced, H .R. 
12533 required a “ beyond a reasonable doubt”  standard for both 
actions. While the committee feels that the removal of a child froSr-  
the parents is a penalty as great, if not greater, than a criminal 
penalty, it amended the bill to reduce the standard to "clear and 
convincing”  in the case of foster care where parental rights are nob 
terminated. The phrase "qualified expert witnesses” is meant to apply 
to expertise beyond the normal social worker qualifications.

[page 23 ]
Section 103

Subsection (a) provides that consent to foster care placement or 
termination of parental rights must be executed in writing before a 
judge of a court of competent jurisdiction and that the judge must be 
satisfied the consequences of such consent was fully understood by the 
parent or custodian. Where the judge determines the parent or 
custodian does not have a sufficient command of the English language, 
it should be interpreted into a language such person does understand. 
The committee does not intend that the execution of the consent need 
be in open court where confidentiality is requested or indicated.

Subsection (b) permits a parent or Indian custodian to withdraw 
consent to a foster care placement at any time.

Subsection (c) authorizes a parent or Indian custodian to withdraw 
consent to termination of parental rights or adoptive placement of an 
Indian child at any time prior to the entry of a final decree.

Subsection (d) authorizes the setting aside of a final decree of 
adoption of an Indian child upon petition of the parent upon grounds
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that consent thereto was obtained through fraud or duress. This right 
is limited to 2 years after entry of the decree, unless a longer period 
is provided under State law. With respect to subsections (b), (c), and
(d), the committee notes that nothing in those subsections prevents an 
appropriate party or agency from instituting an involuntary proceed­
ing, subject to section 102, to prevent the return of the child, but 
does not wish to be understood as routinely inviting such, actions.
Section 104

Section 104 authorizes the child, parent, or Indian custodian, or 
the tribe to move to set aside any foster care placement or termination 
of parental rights on the grounds that the rights secured under sec­
tions 101, 102, or 103 were violated.
Section 105

Section 105, as a whole, contemplates those instances where the 
parental rights of the Indian parent has already been terminated. 
The section seeks to protect the rights of the Indian child as an Indian 
and the rights of tne Indian cpmmunity and tribe in retaining its 
children in its society.

Subsection (a) provides that, in the absence of good cause to the 
contrary, a preference shall be givei: to adoptive placement of an 
Indian child with the extended family; a member of the child's tribe; 
or another Indian family. This subsection and subsection (b) establish 
a Federal policy that, where possible, an Indian child should remain 
in the Indian community, but is not to be read as precluding the 
placement of an Indian child with a non-Indian family.

Subsection (b) establishes a similar preference for foster care or 
preadoptive placements of an Indian child. The language was amended 
to conform to language in H .R . 7200 of this Congress relative to foster 
care and adoptive placements in the least restrictive settings.

Subsection (c) provides that the tribe may establish a different 
order of preference which will be followed in lieu of the Federal 
standards as long as such order is consistent with the least restrictive 
setting standard in subsection (b). Where appropriate, the preference

[page 2 4 ]
of the child or parent shall be considered and a request for anonymity 
of a consenting parent shall be given weight in applying the prefer­
ences. While the request for anonymity should be given weight in 
determining if a preference should be applied, it is not meant to out­
weigh the basic right of the child as an Indian.

Subsection (d) provides that the standards to be used in meeting 
the preference shall be those prevailing in the relevant Indian com­
munity. AH too often, State public and private agencies, in deter­
mining whether or not an Indian family is fit for foster care or adoptive 
placement of an Indian child, apply a white, middle-class standard 
which, in many cases, forecloses placement with the Indian family.

Subsection (e) requires the State to maintain records showing what 
efforts have been made to comply with the preference standards of 
this section and to make such records available to the tribe and 
Secretary.
Section 106

Subsection (a) authorizes a biological parent of an Indian child to 
petition for the return of the child when a previous adoption of such
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child fails. The child shall bo returned to the parent upon such peti­
tion, unless there is a showing, in a proceeding subject to the provi­
sions of section 102, that sucli return would not be in the best interests 
of the child.

Subseotion (b) provides that when an Indian child is being removed 
from a foster care home for purposes of further foster care placement, 
preadoptive placement, or adoptive placement, such further placement 
shall be subject to the provisions of this act, unless the child is being 
returned to the parent or Indian custodian.
Section 107

Section 107 confers a right upon an adult Indian, who was the sub­
ject of adoption, to secure'necessary information from the court which 
entered the decree to enable the person to protect and secure any 
rights he may have from his tribal affiliation. There appears to be a 
growing trend in State law, supported by developing psychology, that 
an adopted individual has an inherent right to know his genealogical 
background. However, this section and section 301 are not aimed at 
that right. These provisions are aimed at different, but no less valuable 
rights. One, those provisions will help protect the valuable rights an 
individual has as a member or potential member of an Indian tribe 
and any collateral benefits which may flow from the Federal Govern­
ment because of such membership. Two, these provisions will help 
protect the rights and interests of an Indian tribe in having its children 
remain with or become a part of the tribe.
Section 10S

Subsection (a) authorizes an Indian tribe, which became subject 
to State jurisdiction under Public I •« v.r 33-280 or any other Federal 
law, to reassume jurisdiction over child custody proceedings upon 
petition to the Secretary of the Interior including a suitable, plan.

Subsection (b) authorizes the Secretary, in considering a petition 
for reassumption, to take into consideration various factors affecting 
the exercise of such jurisdiction, including membership rolls, size of 
reservation or former reservation, and population base. Depending on

[page 25 ]
such circumstances, the Secretary is given the flexibility to authorize 
partial retrocession based upon the referral authority under section 
101(b) or to limit the geographic scope of the full exercise of 101 (a) 
jurisdiction. The subsection was adopted as an amendment in order 
to take into consideration special circumstances, such as those occur­
ring in Alaska and Oklahoma.

Subsection (c) provides for publication of notice of reassumption by 
the Secretary in the Federal Register and for the effective date of such 
reassumption.

Subsection (d) provides that reassumption shall not affect ongoing 
proceedings at the time of reassumption unless provided ffir in an 
agreement under section 109.
Section 109

Section 109 authorizes Indian tribes and States to enter into mutual 
agreements or compacts with respect to jurisdiction oyer Indian child 
custody proceedings and related matters. It also provides for revoca­
tion of such agreements by the parties.
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Section 110 establishes a “ clean hands”  doctrine with respect to 
petitions in State court for the custody of an Indian child by a per­
son who improperly has such child in physical custody. It is aimed at 
those persons who improperly secure or improperly retain custody of 
the child without the consent of the parent or Indian custodian and 
without the sanction of law. It is intended to bar such person from 
taking advantage of their wrongful conduct in a subsequent petition 
for custody. The child is to be returned to the parent or Indian cus­
todian by the court unless such return would result in substantial and 
immediate physical danger or threat of physical danger to the child. 
It is not intended that any such showing "be by or on behalf of the 
■wrongful petitioner.
Section 111

Section 111 provides that, where State law affords a higher degree- 
of protection of the rights of the parent or Indian custodian, such 
standard will be applied by the, State court in lieu of the related pro­
vision of this title. The section was amended by the committee to 
include any relevant protection or standard established under Fed­
eral law.
Section 112

Section 112 would permit, under applicable State law, the emer­
gency removal of an Indian child from his parent or Indian custodian 
or emergency placement of such child in order to prevent imminent- 
physical harm to the child notwithstanding the provisions of this title. 
Such emergency removal and/or placement is to continue only for a 
reasonable length of time and the committee expects that the appro­
priate State official or authority would take expeditious action to re­
turn the child to the parent or custodian; transfer jurisdiction to the 
appropriate tribe; or institute a proceeding subject to the provisions 
or this title.
Section 113

Section 113 provides for the orderly phasing in of the effect of the 
provisions of tnis title. As amended, it provides that none of the pro-

[ p a g e  2 6 ]

visions of this title, except section 101(a), would apply to any State 
action for foster care placement; for termination of parental rights; for 
preadoptive placement; or for adoptive placement which was initiated 
or completed prior to enactment of this act. However, it is intended 
that the provisions would apply to any subsequent discrete phase of 
the same matter or with respect to the same child initiated after 
enactment. For instance, if tne foster care placement of an Indian 
child was initiated or completed prior to enactment and then, subse­
quent to enactment, the child was replaced for foster care, or an 
action for termination of parental rights was initiated, or the child 
was placed in a preadoptive situation, or he was placed for adoption, 
the provisions of the act would be applicable to those Subsequent- 
actions.
Section 201

Subsection (a) authorizes the Secretary to make grants to Indian 
tribes and organizations to fund Indian child and family service pro-
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grains on or near the reservation and lists noncxclusionary services to 
be provided in such programs.

Subsection (b) permits tribes and organizations to use such grant 
money for non-Fcueral matching share with respect to titles IV -B  and 
X X  of the Social Security Act or other similar Federal programs. It 
would also recognize the licensing or approval of foster or adoptive 
homes or institutions by Indian tribes as equivalent to State licensing 
or approval.
Section 202

Section 202 authorizes the Secretary to make similar grants to 
Indian organizations for off-reservation programs.
Section 203

Section 203 authorizes the Secretary of the Interior and the Sec­
retary of Health, Education, and Welfare to enter into joint funding 
agreements with respect to Indian child and family service programs, 
to the extent that funds are made available by appropriation acts for 
such purposes. The authority of the Snyder Act of November 2, 1921 
(42 Stat. 20S) is made available for the appropriation of funds for 
grants to tribes and organizations.
Section 204

Section 204 provides that, solely with respect to sections 202 and 
203 of this act, “ Indian’' shall have the meaning assigned to it in 
section 4(c) of the Indian Health Care Improvement Act of 1976 
(90 Stat. 1400, 1401).
Section SO I

Subsection (a) provides that any State court entering a final decree 
of adoption of an Indian child after the date of enactment of this act 
shall provide a copy of such decree together with certain other basic 
information to the Secretary, including any affidavit of a parent 
requesting anonymity. The Secretary' is required to mnintainsuck 
information and records and to insure that such information isTfept 
confidential. The subsection provides that such information shall not 
be subject to the Freedom of Information Act.

(page 27 ]
Subsection (b) provides that', upon request of an adopted Indian 

child over age IS; an adoptive or foster parent of an Indian child; or 
an Indian child’s tribe, the Secretary shall release such information 
as may be necessary for enrollment of the child or for otherwise pro­
tecting the rights of the child as an Indian. Where the biological 
parent has requested anonymity, the Secretary is authorized to certify 
to an Indian tribe the eligibility of an Indian child under the tribe’s 
membership criteria without disclosing the identity of the parents, 
if such certification is acceptable to the tribe.
Section 302

Section 302 establishes timetables and consulting requirements for 
the secretarial promulgation of regulations implementing this act.
Section 401

Section 401 directs the Secretary' to submit a report to the Congress 
on the feasibility of providing Indian children with schools located 
near their homes. The committee was informed of the devastating 
impact of the Federal boarding school system on Indian family life
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and on Indian children, particularly those children in the elementary 
grades and considers that it is in the best interests of Indian children 
that they be afforded the opportunity to live at homo while attending 
school. It is noted that more than i0,000 Navajo children in grades 
1 to 8 are boarded.
Section 402

Section 402 requires the Secretary, within 60 days after enactment, 
to provide appropriate notice and information about this act and its 
provisions to appropriate State officials.
Section 403

Section 403 provides that if any provision of this act is held invalid, 
the remaining provisions shall not be affected thereby.

LEGISLATIVE HISTORY

The Indian child welfare legislation is the outgrowth of hearings 
and investigations conducted m the 93d, 94th, and 95th Congress. 
In 1974, the Subcommittee on Indian Affairs of the Senate Committee 
on Interior and Insular Affairs, at the urging of Indian tribes and 
organizations, conducted oversight hearings on the removal of Indian 
children from their families and the placement of such children in 
foster and adoptive homes. Testimony was taken from a wide spectrum 
of public and private witnesses which tended to confirm reports of 
abuses of the rights of Indian tribes, parents, and children in the 
process.

During the 94th Congress, Task Force IV of the American Indian 
Policy Review Commission, established by the act of January 2, 1975 
(SS Stat. 1910), addressed the issue of Indian child placements. After 
a series of hearings, the task force report and findings supported the 
findings of the Senate oversight hearings. In the latter part of 1976 
and early 1977, the Commission considered the findings and recom­
mendations of the task force on Indian child welfare matters. In its 
final report to the Congress, the Commission made a number of rec­
ommendations on the issue, many of which have been included in
H .R . 12533. [page 28 ]

On April 1, 1977, Senator Abourezk introduced S. 1214 which was 
referred to the Senate Select Committee on Indian Affairs. On 
August 4 ,  1977, the Senate committee held hearings on the bill, again, 
taking testimony from the broad spectrum of concerned parties, 
public and private, Indian and non-Indian. The committee adopted 
an amendment in the nature of a substitute and reported the amended 
bill to the Senate on November 3, 1977 (S. Rept. No. 95-597). The bill 
passed the Senate on November 4, 1977.

In the House, S. 1214 was referred to the Committee on Interior and 
Insular Affaim. On February 9 and March 9, 197S, the Subcommittee 
on Indian Affairs and Public Lands held hearings on the bill, hearing 
8 hours of testimony from 34 witnesses. The subcommittee received 
comments on S. 1214, either by oral testimony or written communica­
tion, from 3 executive departments; 20 States; 22 non-Indian private 
organizations; 35 Indian organizations; and 3S Indian tribes.

On April 18, 1978, the subcommittee marked up S. 1214 and adopted 
an amendment in the nature of a substitute. Tliis substitute was 
subsequently introduced by Mr. Udall et al. as a clean bill, H.R.
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12533. On J e 21, 1*978, the full committee took up consideration of 
tlie legislati and proceeded to tbe markup of H.R. 12533 in lieu of
S. 1214. The committee adopted an amendment in the nature of a 
substitute to H.R. 12533 which was further amended. H.R. 12533, as 
amended, was reported from the committee favorably, by voioe vote.

COST AND BUDGET ACT CO.MPLAINCE

Title II of the bill directs the Secretary of the Interior to institute 
programs for child and family service assistance. TlKise programs 
include authority to construct centers on and off reservations and to 
provide a variety of assistance programs directed toward the stability 
and integrity of the Indian family. CBO has projected a cost of 
approximately $125 million over the'next 5 fiscal years. The committee 
feels that this estii. ate is high and is based upon assumptions which are 
probably not valid, but. it "grees that the costs will not exceed a total 
of S125 million. For instance, I1 assumes construction of family service 
centers in every case in which h."1 Indian reservation or urban area 
might be eligible for such center. In fact, existing facilities, both on the 
reservation and in the urban areas, would probably be used to house 
the various programs contemplated in the hill. The analysis of H .R. 
12533 by the Congressional Budget Offi-e follows:

U.S. Congress, 
Congressional B udget Office,

Washington, D .C . ,  J u ly  11, 1978.
Hon. M orris K. Udall,
Chairm an, CcmmiUee on In terior a nd  In s u la r  A  f a ir s ,  U .S . House of 

Representatives, W ashington, D .C .
D ear M r. Chairman: Pursuant to Section 403 of the Congres­

sional Budget Act of 1974, the Congressional Budget Office has pre­
pared the attached cost estimate for H.R. 12533, the Indian Child 
Welfare Act of 1978. -----

Should the committee eo desire, we would be pleased to provide 
further details on the attached cost estimate.

Sincerely,
A lice M. R ivlin,

Director.
[page 29 ]

congressional budget office cost estimate

J u l t  11, 1978.
1. Bill No.: H .R. 12533.
2. Bill title: Indian Child Welfare Act of 197S.
3. Bill status: As ordered reported from the House Committee on 

Interior and Insular Affairs, June 21, 197S.
4. Bill purpose: The purpose of this bill is to establish standards 

for placement of Indian children in foster or adoptive homes and to 
establish grants to Indian tribes and Indian organizations for the 
construction and operation of Indian family development centers. 
H .R. 12533 does not request any additional authorizations for the 
purposes of this bill. Rather, the act states that the new programs will 
be authorized under the act of November 2, 1921 (the Snyder Act). 
The Snyder Act provides permanent and open ended authorization for 
Indian programs. This bill is subject to subsequent appropriation 
action.
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5. Cost estimate:

L E G IS L A T IV E  H ISTO R Y
P.L. 95-608

F isca l year 1979 : Utllioni
Estim ated  add itiona l au th o r iz ta io n _____________________________________ _______
Estim ated  coats ____________________________________________________________

F isca l yea r 19S0:
Estim ated  add itiona l au th o riza tio n   27. 6
Estim ated  costs  6. 8

F isca l yea r 1981 :
E stim ated  add itions! a u th o r iza tio n   32. 3
E stim ated  costs  30. 4

F isca l yea r 1982:
E stim ated  add ition a l au th o riza tio n _____________________________________  42. 2
E stim ated  costs__________________________________________________________  38 ..2

F isca l yea r 1983 :
E stim ated  add itiona l a u th o r iza tio n   52. 4
E stim ated  costs  45. 0

The costs of this bill falls within budget function 500.
6. Basis for estimate: The projected cost for H.R. 12533 is based on 

programmatic information and assumptions supplied by the Bureau of 
Indian Affairs (BIA). Below are the specific assumptions for this 
estimate.

(1) There are 150 potential locations both on and off the reserva­
tions that would be eligible to build and operate a child development 
center as described in tne bill. It was assumed by BIA that a maximum 
of 30 centers would be constructed annually at a cost in fiscal year 
1980 of 8658,000 per center.

(2) Once built, each center would be operated by a professional and 
support staff of 15. The first full year costs (fiscal year 1981) covering 
operating expenses for 30 centers is estimated to be 87.9 million.

(3) The building costs were inflated by the CBO projection for cost 
increases in the residential building industry. The other expenses were 
inflated by the CBO projection for increases in the CPI.

(4'1 The spendout on construction for the development center is 
spread over 3 years, while the spendout for operating expenses is 
spread over a 2-year period. The fiscal year 19S0 spendout is relatively 
low reflecting a lagtime for planning and development of the centers.

(5) This cost estimate assumes an enactment for this bill of October 
1978 with appropriation action completed and regulations issued by 
October 1979. [page 30 ]

7. Estimate comparison: None.
8. Previous CBO estimate: On November 2, 1977, CBO prepared 

an estimate on S. 1214, the Indian Child Welfare Act of 1977. The 
Senate bill is essentially the same as H .R. 12533. However, S. 1214 
did not assume the use of Snyder Act authorisation and included 
additional authorization language to cover the provision of the bill 
setting an authorization level orS26 million for fiscal year 1979.

9. Estimate prepared by Deborah Kalcevic.
10. Estimate approved by James L. Blum, Assistant Director for 

Budget Analysis.

INFLATIONARY IMPACT STATEMENT

At the level of funding estimated by the Congressional Budget 
Office, enactment of this legislation would have some minimal infla­
tionary impact. This impact is lessened since the cost will be spread 
out over 5 fiscal years.
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OVERSIGHT STATEMENT

Other than normal oversight responsibilities exercised in conjunc­
tion with these legislative operations, the committee conducted no 
specific oversight hearings and no recommendations were submitted 
to the committee pursuant to rule X , clause 2(b)2.

COMMITTEE RECOMMENDATION

The Committee on Interior and Insular Affairs, by a voice vote, 
recommends that the bill, as amended, be enacted.

DEPARTMENTAL REPORTS

The report of t-lie Department of the Interior, dated June 6, 1978, 
and the reports of the Department of Justice, dated February 9, 1978,. 
and M ay 23, 1978, are as follows:

U.S. D epartment of the Interior,
O ffice  o f  th e  Secretary, 

Washington, D .O ., Ju n e  6, 197S.
Hon. M orris Iv. Udall.
Chairm an, Committee on In terio r and In su la r  A ffa irs , House of Repre­

sentatives, Washington, D .C .
D ear M r . Chairman: This Department would like to make its 

views known on H .R. 12533, the Indian Child Welfare Act of 1978, 
and urges the committee to make the recommended changes during 
markup of the bill. We understand the Department of Justice has 
communicated its concerns with the bill to the committee, and we 
urce the committee to amend the bill to address those concerns.

Jf H .R . 12533 is amended as detailed herein and as recommended 
by the Department of Justice’s letter of May 23, 1978, -we-wo.uld 
recommend that the bill be enacted.

Title I of H .R. 12533 would establish nationwide procedures for the- 
handling of Indian child placements. The bill would vest in tribal 
courts their already acknowledged right to exclusive jurisdiction over 
Indian child placements within their reservations. It would also pro-

[page 31 ]
vide for transfer of such a proceeding from a State court to a tribal 
court if the parent or Indian custodian so petitions or if the Indian, 
tribe so petitions, and if neither of the parents nor the custodian objects*.

Requirements dealing with notice to tribes and parents and consent 
to child placements are also a major element of the bill. Testimony on 
the problems with present Indian child placement proceedings re­
peatedly pointed out the lack of informed consent on tne part of many 
Indian parents who have lost their children.

Title I would also impose on State courts evidentiary standards, 
which would have to be met before an Indian child coulu be ordered 
removed from the custody of his parents or Indian custodian. Court- 
appointed counsel would be available to the parent or custodian upon 
a finding of indigency bv the court.

State courts would also be required, under the provisions of H .R. 
12533, to apply preference standards set forth in section 105 in the 
placing of an Indian child. These preferences would strengthen the
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chances of the Indian child staying within the Indian community and 
growing up with a consistent set of cultural values.

Title II of H.R. 12533, entitled “ Indian Child and Family Pro-, 
grams,”  would authorize the Secretary of the Interior to make "rants 
to Indian tribes and organizations for the establishment of Indian 
family service programs Doth on and off the reservation. Section 204r 
wouid authorize S26 million for that purpose.

Title III of H .R. 12533, entitled “ Recordkeeping, Information 
Availability, and Time'ables," would direct the Secretary of the 
Interior to maintain records, in a single central location, of all Indian, 
child placements affected by the act. Those records would not be open, 
but information from them could be made available to an Indian child 
over age IS, to his adoptive or foster parent, or to an Indian tribe,, 
for the purpose of assisting in the enrollment of that child in an 
Indian tribe.

Title IV of H.R. 12533, entitled "Placement Prevention Study,”  
would direct the Secretary of the Interior to prepare and submit 
to Congress a plan, including a cost analysis statement, for the pro-, 
vision to Indian children of schools located near their homes.

Although we support the concept of promoting the welfare of Indian 
children, we urge that the bill be amended in the following ways.

Section 4(9) defines the term "placement.”  This definition is cru-. 
cial to the carrying out of the provisions of title I. We believe that 
custody proceedings held pursuant to a divorce decree and delinquency

Eroceedings where the act committed would be a crime if committed 
y  an adult should be excepted from the definition of the term “ place­
ment” . We believe that the protections provided by this act are not 

needed in proceedings between parents. We also believe that the stand­
ards and preferences have no relevance in the context of a delinquency 
proceeding.

Section 101(a) would grant to Indian tribes exclusive jurisdiction 
over Indian child placement proceedings. We believe that section 
101(a) should be amended to make explicit that an Indian tribe has 
exclusive jurisdiction only if the Indian child is residing on the r e ­
servation with a parent or custodian who has legal custody. The bill 
does not address the situation where two parental views are involved. 
Therefore, the definition of domicile is inadequate and the use of the- 
word "parent”  as defined does not articulate the responsibilities of the 
courts to both parents.

[page 32]

We believe that reservations located in States subject to Public Law 
83-280 should be specifically excluded from section 101(a), since the 
provisions of section 108, regarding retrocession of jurisdiction, deal 
with the reassumption of tribal jurisdiction in those States.

Section 101(b) should be amended to prohibit clearly the transfer of 
a child placement proceeding to a tribal court when any parent or 
child over the age of 12 objects to the transfer.

Section 101(e), regarding full faith and credit to tribal orders, should 
be amended to make clear that the full faith and credit intended is that 
which States presently give to other States.

Section 102(a) would provide that no placement hearing be held 
until at least 30 days after the parent ana the tribe receive notice. 
We believe that in many cases 30 days is too long to delay the com­
mencement of such a proceeding. We suggest that the section be

L E G IS L A T IV E  H ISTO R Y
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amended to allow the proceeding to begin 10 days after such notice 
with a provision allowing the tribe or parent to request up to 20 addi­
tional days to prepare a case. This would allow cases where the parents 
or tribe do not wish a full 30 days’ notice to be adjudicated quickly, 
while still affording time to the parent or tribe who needs that time to 
prepare a case. Wo also suggest that the section bo amended to require 
the Secretary to make a good faith effort to locate the parent a« quickly 
as possible and to provide for situations in which the parent or Indian 
custodian cannot be located.

We also believe that there is a need for specific emergency removal 
provisions in H.R. 12533. A section should be added allowing the 
removal of a child from the home without a court order when the 
physical or emotional well-being of the child is seriously and immedi­
ately threatened. That removal should not exceed 72 hours without 
an order from a court of competent jurisdiction.

Section 102(b) would provide the parent or Indian custodian of an 
Indian child the right to court-appointed counsel if the court deter­
mines that he or sne is indigent.

We are opposed to the enactment of this section. We do not believe 
that there has been .a significant demonstration of need for such a 
provision to justify the financial burden such a requirement would 
be to both the States and the Federal Government.

Section 102(c) would allow all parties to a placement to examine 
all documents and files upon which any decision with respect to that 
placement may be based. This provision conflicts with the Federal 
Child Abuse and Neglect Treatment Act, Public Law 93-247, which 
provides confidentiality for certain records in child abuse and neglect 
cases. We believe that such a broad opening of records would lead to 
less reporting of child abuse and neglect. However, we do recognize 
the right of the parent to confront and be given an opportunity to 
refute any evidence which the court may use in deciding the outcome 
of a child placement proceeding. We recommend that the Indian 
Child Welfare Act conform with the provisions of Public Law-93=247.

Section 102(e) of H.R. 12533 would require the State court to 
find beyond a reasonable doubt, before ordering the removal of the 
child from the home, that continued custody on the part of the parent 
or custodian will result in serious emotional or physical damage to the 
child. W’ e believe that the burden of proof is too high. We would 
support the language found in section 101(b) of the Senate-passed

(page 33]
S. 1214, which would impose a burden of clear and convincing evidence 
and would set down certain social conditions which could not be con­
sidered by the court as prima facie evidence of neglect or abuse. We also 
believe that the language "will result”  in serious damage to the child 
should be amended to read “ is likely to result” in such damage. It is 
almost impossible to prove at such a high burden of proof that an act 
will definitely happen.

Section 105 of H.R. 12533 would impose on State courts certain 
preferences in placing an Indian child. Subsection (c) would sub­
stitute the preference list of the Indian child's tribe where the tribe 
has established a different order of preference by resolution.

Language should be included in that subsection which would 
require that resolution to be published in the Federal Register and 
later included in the Code of Federal Regulations. This would allow 
the State court easy access to the preferences of the various tribes.

INDIAN CHILD W ELFA R E  ACT
P.L. 95-608
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l t  is also unclear what the last sentence in subsection (c) means in '4$
allowing the preference of the Indian child or parent to bo considered '.%&•

! j “ where appropriate” . We believe that the preference of the child and
the parent should be given due consideration by the court regardless of .'.p.
whether that court is following the preferences set forth in section 
105(a) or 105(b), or whether it is following a preference list established 
by an Indian tribe. Therefore, we recommend that a separate sub- 5̂ 7
section be added to section 105 stating that the preferences of the 
Indian child and of the parent be given due consideration by the court 
whenever an Indian-child is being placed. .'3?

Section 106 deals with failed placements and requires that, whenever '.j$
an Indian child is removed from a foster home or institution in which 
the child was placed for the purpose of further placement, such removal 
shall be considered a placement for purposes of the act. Wo see no '.!$
reason for requiring a full proceeding every time a child is moved from -i'h
one form of foster care to another. We do, however, recognize the need v„.
for notification of the parents and the tribe of such move and for 
applying the preferences set forth in section 105. Therefore, we recom- "v:
mend tnat subsection (b) of section 106 be amended to require the 
notice and preference provisions to apply when a child is moved from vji
one form of foster care to another and to require the removal to be 
considered as a new placement only in the case where termination of 
parental rights is at issue.

Section 107 deals with the right of an Indian who has reached age IS ' j
■: and who has been the subject of a placement to learn of his or her ;
; tribal_ affiliation. We believe that rather than apply to the court for

such information, the individual involved should apply to the Secre- 
tary of the Interior. Under the provisions of title III, the Secretary 
would maintain a central file with the name and tribal affiliation of (■

. each child subject to the provisions of the act. Therefore, the Secretary
j. would be more likely than the State court to have the information
; needed to protect any rights of the individual involved which may

[ flow from his or her tribal affiliation. t.
Finally, with respect to title I, we believe that a section should be 

[: added which would state that the provisions of the act should apply
5 only with respect to placement proceedings which begin 6 months

after the date of the enactment of the a> ‘.. This would allow States 
some time to familiarize themselves with the provisions of the act and

[page 34]
‘ would thus avoid the chance of having large numbers of placements
, invalidated because of failure to follow the'procedures of the act.
; Such a section should also state that the intent of the act is not the
. pre-emption by the Federal Government of the whole area of Indian
1 child welfare and placement. In any case where a state has laws which
] are more protective than the requirements of this act, e.g., with regard
5. to notice and enforcement, those laws should apply.
4 • We believe that many of the authorities granted by title II of the

J  j ; bill are unnecessary because they duplicate authorities in present law,
J |; and therefore, we recommend the deletion of title II.
j - We find especially objectionable in title II the following:

The authorization for an unlimited subsidy program for Indian 
adoptive children. We believe that any such program should be 
limited to hard-to-ploce children or children who are or would be 
eligible for foster care support from the Bureau of Indian Affairs.
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We also believe that the amount of any such support would have 
to be limited to the prevalent State foster care rate for main­
tenance and medical needs.

The authorization for grants to establish and operate off- 
reservation Indian child and family service programs.

The new separate authorization of S26 million in section 203(b) 
of title II.

The provisions of section 201(c) which would authorize every 
Indian tribe to construct, opernte, and maintain family service 
facilities regardless of the size of the tribe or the availability of 
existing services and facilities.

The authorization for the use of Federal funds appropriated 
under title II to be used as the non-Federal matching snare in 
connection with other Federal funds.

However, we believe that the last sentence of section 201(b), pro­
viding that licensing or approval by an Indian tribe should be deemed 
equivalent to that clone by a State, should remain in the bill under 
title I as a separate section.

We have no objection to section 301 of title III of H.R. 12533. We 
believe that requiring the Secretary to maintain a central file on 
Indian child placements will better enable the Secretary to carry out 
his trust responsibility, especially when judgment funds are to be 
distributed.

However, we object to the provisions of section 302(c), which would 
require the Secretary to present any proposed revision or amendment 
of rules and regulations promulgated under that section to both 
Houses of Congress. Any such proposed revision or amendment would 
be published in the Federal Register and we believe that placing this 
additional responsibility on the Secretary is both burdensome and 
unnecessary.

We believe that section 401 of Title IV  should be amended to read 
as follows:

S ec . 401. (a) It is the sense of Congress that the absence of 
locally convenient day schools may contribute to the breakup 
of Indian families.

(b) The Secretary is authorized and directed to prepare and 
submit to the Select Committee on Indian Affairs of the United 
States Senate and the Committee on Interior and Insular Affairs

[page 35]
of the U.S. House of Representatives within 1 year from the date 
of this act, a report on tne feasibility of providing Indian children 
with schools located near their homes. In developing this report 
the Secretary shall give particular consideration to the provision 
of educational facilities for children in the elementary grades.

The Office of Management and Budget has advised that there is no 
objection to the presentation of this report from the standpoint of the 
administration’s program, and that enactment of the House subcom­
mittee’s present version of H.R. 12533 would not be consistent with 
the administration’s objectives.

Sincerely,
F o r r e s t  J .  G e ra r d ,

Assistant Secretary.
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Departm ent o f  Justice, 
Washington, D .C ., February 9, 197S.

Hon. M orris K. Udall,
Chairm an, Committee on In terior and In s u la r  A ffa irs, House o j Repre­

sentatives, Washington, D .C .
D ear M r .  Chairman: This is to bring to your attention several 

areas where the Department of Justice perceives potential problems 
with S. 1214, a bill to establish standards for the placement of Indian 
children in foster or.adoptive homes, to prevent the breakup of Indian 
families, and for other purposes. In our view, certain provisions of the 
bill raise serious constitutional problems because they provide for 
differing treatment of certain classes of persons based solely on race. 
S. 1214 was passed by the Senate on November 4, 1977 and is now 
pending in the Interior and Insular Affairs Subcommittee on Indian 
Affairs and Public Lands.

This Department has not been involved in the hearings relating to 
the bill. Our comments therefore arc based on a reading of the text 
of the bill rather than on a review of the testimony and legislative 
history which necessarily would be considered by a court which had to 
interpret its provisions and determine its constitutional validity.

As you may be aware, the courts have consistently recognized that 
tribal governments have exclusive jurisdiction over the domestic rela­
tionships of tribal members located on reservations, unless a State has 
assumed concurrent jurisdiction pursuant to Federal legislation such 
as Public Law S3-2S0. It is our understanding that this legal principle 
is often ignored by local welfare organizations and foster homes in 
cases where they believe Indian children have been neglected, and that 
S. 1214 is designed to remedy this, and to define the Indian rights in 
such cases.

The bill would appear to subject family relations matters of certain 
classes of persons to the jurisdiction of tribal courts which are pres­
ently adjudicated in State courts. The bill would accomplish this result 
with regard to three distinct categories of persons, all possessing the 
common trait of having enough Indian blood to qualify for member­
ship in a tribe. One class would be members of a tribe. Another class 
would be nontribal members living on reservations, and a third would 
be nonmembers living off reservations. These three classes would be

[page 36]
denied access to State courts for the adjudication of certain family 
relations matters unless “ good cause”  is shown under section 102(c) 
of the bill.

The general constitutional question raised by S. 1214 is whether the 
denial of access to State courts constitutes invidious racial discrimina­
tion violative of the fifth amendment. See Bow ling  v. Sharp, 347 U.S. 
497 (1954). This question is most properly addressed by focusing on 
each of the three classes described above and contrasting each class 
with a similarly situated class of persons whose access to State courts 
is not affected by the bill.

The class of persons whose rights under the bill may, in our opinion, 
constitutionally be circumscribed by this legislation are the members 
of a tribe, whether living on or near a reservation. In F ish er v. D istrict  
Court, 424 U.S. 3S2 (1976), the Supreme Court addressed an argument 
made by members of the Northern Cheyenne Tribe that denial to 
them of access to the Montana State courts to pursue an adoption did
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not involve impermissible racial discrimination. In that ense, both the 
persons seeking to pursue adoption of the child in question and the 
natural mother of the child who contested the right of the Montana 
courts to entertain the adoption proceeding were residents of the 
reservation and members of the tribe. The Court stated that:

The exclusive jurisdiction of the Tribal Court docs not 
derive from the race of the plaintiff but rather from the 
quasi-sovereign status of the Northern Cheyenne Tribe under 
Federal law. Moreover, even if a jurisdictional holding occa­
sionally results in denying an Indian plaintiff a forum to 
which a non-Indian has access, such disparate treatment of 
the Indian is justified because it is intended to benefit the 
class of which he is a member by furthering the congressional 
policy of Indian self-government. M orton v. M a n ca ri, 417 
U.S. 535, 551-555 (1974):.s424 U.S., at 390-91.

In F ish e r, the class to which the Court was apparently referring 
consisted of members of the Northern Cheyenne Tribe. This is so 
because of the Court’s citation to M orton  v. M a n ca ri, in which the 
Court had upheld preferential treatment of Indians in certain em­
ployment situations by reasoning that the “ preference, as applied, is 
granted to Indians not as a discrete racial group, but rather, as mem­
bers of quasi-sovereign tribal entities * * 417 U.S., at 554.

More recently, the Court has reentered this thicket in United  
States v. Antelope, 45 U.S.L.W. 4361 (U.S. April 19, 1977). In that 
case, enrolled Coeur d ’Alese Indians contended that their Federal 
convictions for murder of a non-Indian on the Coeur d’Alese Reser­
vations were products of invidious racial discrimination because a 
non-Indian participating in the same crime would have been tried 
in State court and would have had certain substantial advantages 
regarding the elements required to be proved for conviction.1 Flie 
Court, in rejecting this claim, held that the Coeur d'Alese Indians 
“ were not subjected to Federal criminal jurisdiction [under l’S'UrS-.C.
§ 1153) because they are of the Indian race but because they were 
enrolled members of the Coeur d ’Alese Tribe.”  Id., at 4363.

INDIAN CHILD W ELFA R E  ACT
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1 Specifically, the State of Idaho. In which the crime occurred, did not hare a felony murder rule so that. In order to be conrlcted of flrst-desree murder, the State would have had to prove certnin elements tlmt were not required to be proven In the Federal trial because a felony-murder rule was In effect In the latter court.

25. 34 S.ct. 2474. '1 L.Ed.2d 200.
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We believe that M a n ca ri, F isher, and Antelope directly support the 
constitutionality of this bill as it affects the access of tribal members 
to State courts. At the same time, these cases do not resolve the con­
stitutionality of S. 1214 as it would affect the rights of nontribal 
members living either on or off reservations. Indeed, they can be read 
to suggest that, absent tribal membership, Congress’ freedom to 
treat differently persons having Indian blood is diminished.

With regard to nonmembers living on a reservation, a footnote in 
the Antelope case would appear indirectly to address, but not resolve, 
the question presented by this bill:

“ It should be noted, however, that enrollment in an official 
tribe has riot been held to be an absolute requirement for Fed-
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oral jurisdiction, at least where the Indian defendant lived on 
the reservation and 'maintained tribal relations with the Indians 
thereon.’ E x  P a rle  Pero, 99 F. 2d 2S, 30 (CA 7 193S). See also 
United Stales v. Ives, 504 F. 2d 935, 953 (CA 9 1974) (dicta). 
Since respondents are enrolled tribal members, we are not called 
on to decide whether nonenrolled Indians are subject to [Fed­
eral criminal jursidiction] and we therefore intimate no views on 
the matter.”  2

In E x  parte Pero, supra, the seventh circuit affirmed the grant of a 
writ of habeas corpus to a nonenrolled Indian, who had been convicted 
of murder in a State court, holding that the Indian could only be tried 
in Federal court by virtue of what was then IS U.S.C. § 54S, the prede­
cessor of IS U.S.C. § 1153. The court appeared to base its holding on 
the fact that the Indian was the "child of one Indian mother and half- 
blood father, where both parents are recognized as Indians and main­
tain tribal relations, who himself lives on the reservation and, 
maintains tribal relations and is recognized as an Indian * * *.”  Id., 
at 31.

With regard to nonmembers who are otherwise eligible for tribal 
membership who liv6 on reservations, Pero  at least stands for the 
proposition that the federal interest in the “ guardian-ward relation­
ship”  is sufficient to secure to a nonenrolled Indian the protection of a 
Federal criminal proceeding as opposed to tiral by a State court. Pero  
is, however, predicated on a Federal interest which would appear to us 
to differ in kind from the Federal interest identified in M a n ca ri, 
Fisher, aud Antelope. In those latter cases, the Federal interest in 
promoting Indian self-government was specifically identified as a 
touchstone of the Court’s opinions. In our view, this weighty interest 
is present in S. 1214 in a more attenuated form with regard to nontribal 
members, even those living on reservations. An eligible Indion who has 
chosen, for whatever reasons, not to enroll in a "tribe would be in a 
position to argue that depriving him of access to the State courts on 
matters related to family life would be invidious. Such an Indian 
presumably has, under the first amendment, the same right of associ­
ation as do all citizens, and indeed would appear to be in no different 
situation from a non-Indian living on a reservation who, under S. 1214, 
would have access to State courts. The only difference between them 
would, in fact, be the racial characteristics of the former.

We also think that even Pero  only marginally supports the con­
stitutionality of this bill as applied to nonmembers living on reserva-

5 45 C.S.L.W., at 4303 n. 7. [page 38]
tions. In Pero, the focus of the Court’s inquiry was on the contacts 
between the convicted Indian and the Indian tribe and reservation. 
In S. 1214, the inquiry would appear to be solely directed to contacts 
between the Indian child and the Indian tribe, whereas the persons 
whose rights are most directly affected by the bill are the parents or 
guardians of the child.3 Thus, there is little support for the constitu­
tionality of this bill as applied to nontribal members living on reserva­
tions and the rationale applied by the Court in M ancari, F ish er, and 
Antelope would not save the bill. The simple fact is that the parents 
of an Indian child may find their substantive rights altered by virtue 
of their Indian blood and the simple fact of residence on a reservation. 
The Court has never sanctioned such a racial classification which
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denied substantive' rights, and we are unable to find any persuasive 
reason to suggest that it would to so.

Our conclusion with regard to nonmembcrs living 011 reservations 
is even more certain in the context of nonmembers living off reserva­
tions. In such a situation, we are firmly convinced that the Indian or 
possible non-Indian parent may not be invidiously discriminated' 
against under the fifth amendment and that the provisions of this 
bill would do so. Assuming a compelling governmental interest would 
otherwise justify this discrimination, we are unable to suggest what 
such an interest might be.

For reasons staled above, we consider that part of S. 1214 restrict­
ing access to State courts to be constitutional as applied to tribal 
members. However, we think that S. 1214 is of doubtful constitution­
ality as applied to nontribal members living on reservations and would 
almost certainly be held to be unconstitutional as applied to non­
members living off reservations.4

The Office of Management and Budget has advised that there is no 
objection to the submission of this report from the standpoint of the 
administration’s program.

Sincerely,
Patricia M. W ald, 

Assistant Attorney General.

INDIAN CHILD W ELFAR E ACT
• P.L. 95-60S

Department o f  Justice, 
Washington, D .C .,  M a y 23, 1U7S.

Hon. M orris Iv. U dall,
Cha irm an , Committee on In terior and In su la r A ffa irs , House o j Repre­

sentatives, W ashington, D .C .
D ear M r. C hairman: We would like to take this opportunity to 

comment on the House Subcommittee on Indian Affairs version of
S. 1214, the Indian Child Welfare Act of 197S.

a As vtt understand the bill, tills denlnl of access to State courts nould__be predicated on the existence of "Munlflcnnt contacts" between the Indian child aud auTndhvn tribe nnd that this Issue would be "an Issue of fact to he determined by the court on the basis of such considerations as: Membership In a tribe, family ties within the tribe, prior residency on the reservation for appreciable periods of time, reservation domicile, the statements of the child deinonstnitlnc u strong sense of self-identity as au Indlun. or any other elements which reflect n continuing trlbnl relationship."The blU is unclear as to whether this determination would be made by a tribal court or State court.* We also note our concern with the laomtoce used In sections 2 and .1 of the bill repard- Incr "the Federnl responsibility for the care of the Indlnn people" nnd the “special respon­sibilities and legal oblleutlona to American Indian people. The use of such language has been used by at least one court to hold the Federal Government responsible for the financial support of Indians even thnuch Concress had not appropriated any money for such purposes. White v. Callfano. el al„ Civ. No. 7C-Ii031. USDC. S. Dak. (September 12. 1977). We fear the language In this bill could be used by a court to bold the Uulted States llahlo for the financial support of Indian families far In excess of the provisions of title II of the bill and the Intent of Congress.
[page 39]

As you know, the Department piesented at some length its views 
on one constitutional issue raised by S. 1214 as it passed the Senate 
in a letter to you dated February 9, 197S.1 Briefly, that constitu­
tional issue concerned the fact that S. 1214 would have deprived 
parents of Indian children as defined by that bill of access to State 
courts for the adjudication of child custody and related matters based, 
at bottom, on the racial characteristics of the Indian child. We ex­
press in that letter our belief that such racial classification was suspect 
under the fifth amendment and that we saw no compelling reason 
which might justify its use in these circumstances. This proSlem has

6 U S Cong. & Aam.News '78—18 7561



been, for the most part, eliminated in the subcommittee draft, which 
defines "Indian child” as “ any unmarried person who is under age 18 
and is cither (a) a member of on Indian tribe or (b) eligible for mem­
bership in an Indian tribe and is the biological child of a member of 
an Indian tribe.”

We are still concerned, however, that exclusive tribal jurisdiction 
based on the “ (b)”  portion of the definition of "Indian child” may con­
stitute racial discrimination. So long as a parent who is a tribal member 
has legal custody of a child who is merely eligible for membership at 
the time of a proceeding, no constitutional problem arises. Whore, 
however, legal custody of a child who is merely eligible for member­
ship is lcfdged exclusively with nontribal members, exclusive tribal 
jurisdiction cannot be justified because no one directly afi’ected by the 
adjudication is an actual tribal member. We do not think that the 
blood connection between the child and a biological but noncustodial 
parent is a sufficient basis upon which to deny the present parents and 
the child access to State courts. This problem could be resolved either 
by limiting the definition of Indian child to children who are actually 
tribal members or by modifying the " (b )”  portion to read, "eligible 
for membership in an Indian tribe and is in the custody of a parent 
who is a member of an Indian tribe.”

A second constitutional question may be raised by § 101(e) of the 
House draft. That section could, in our view, be read to require Fed­
eral, State, and other courts to give "full faith and credit”  to the 
"public acts, records and judicial proceedings of any Indian tribe 
applicable to Indian child placements”  even though such proceedings 
might not be ‘ 'final”  under the terms of this bill itself. So read, the 
provision might well raise constitutional questions under several 
Supreme rnrt decisions. E .g ., H a lvey  v. Halvey, 330 U.S.610 (1947)5.8 
We think v\at problem can be resolved by amending that provision 
to make clear that the full faith and credit to be given to tribal court 
orders is no greater than the full faith and credit one State is required 
to give to the court orders of a sister State.

A third and more serious constitutional question is, we think, raided 
by section 102 of the House draft. That section, taken together with 
sections 103 and 104, deals generally with the handling of custody 
proceedings involving Indian children by State courts. Section 102 
establishes a fairly detailed set of procedures and substantive standards 
which State courts would be required to follow in adjudicating the 
placement of an Indian child as defined by section 4(4) of the House 
draft.

L E G IS L A T IV E  HISTORY
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'Tbe views expressed In that letter were subsequently presented to the Subcommittee on Indian Affaire and Public Lands of your House committee In testimony by tbls Department on Mar. 0. 1078.
26. 67 S.Ct. 303. 31 L.Ed. 1133.
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As we understand section 102, it would, for example, impose these 

detailed procedures on a New York State court sitting in Manhattan 
where that court was adjudicating the custody of an Indian child and 
even though the procedures otherwise applicable in this State-court 
proceeding were constitutionally sufficient. While we think that 
Congress might impose such rcquirments on State courts exercising 
jurisdiction over reservation Indians pursuant to Public Law 83-2S0,
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we are not convinced that Congress' power to control the incidents of 
such litigation involving nonreservation Indian children and parents 
pursuant to the Indian'commerce clause is sufficient to override the 
significant State interest in regulating the procedure to be followed by 
its courts in exercising State jurisdiction over what is a traditionally 
State matter. It seems to us that the Federal interest in the off-reserva- 
tion context is so attenuated that the 10th Amendment and general 
principles of federalism preclude the wholesale invasion of State power 
contemplated by section 102. See Hart, "The Relations Between State 
and Federal Law,”  5-1 Colum. L. Rev. 489, 508 (1954).s

Finally, we think that section 101(b) of the House draft should be 
revised to permit any parent or custodian of an Indian child or the 
child himself, if found competent by the State court, tô  object to 
transfer of a placement proceeding to a tribal court. Although the 
balancing of interests between parents, custodian, Indian children, 
and tribes is not an easy one, it is our view that the constitutional 
power of Congress to force any of the persons described above who are 
not in fact tribal members to have such matters heard before tribal 
courts is questionable under our analysis of section 102 above and the 
views discussed above in regard to section 4(4).

II. NONCONSTITUTIONAL PROBLEMS

There are, in addition, a number of drafting deficiencies in the 
House draft. First, we are concerned about some language used in 
sections 2 and 3 regarding “ the Federal responsibility for the care of 
the Indian people” and the "special responsibilities and legal obliga­
tions to American Indian people.”  The use of such language has been 
relied on by at least one court to hold the Federal Government respon­
sible for the financial support of Indians even though Congress has 
not appropriated any money for such purposes. White v. Califano, 
437 F. Supp. 543 (D.S.D. 1977). We fear the languagejn this bill 
could be used by a court to hold the United States 'liafrfE-for the 
financial support of Indian families far in excess of the provisions of 
title II of the bill and the apparent intent of the drafters.

Second, section 101(a) of the House draft, if read literally, would 
appear to displace any existing State court jurisdiction over these 
matters based'on Public Law 83-280. We doubt that is the intent of 
the draft because, inter alia, there may not be in existence tribal 
courts to assume such State-court jurisdiction as would apparently be 
obliterated by this provision.

INDIAN -CHILD W ELFA R E ACT
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’ We note that wc are aware of no congressional findings which would Indicate the Inadequacy of existing State-court procedures utilized In these custody cases, even assum­ing that such findings would strengthen Congress’ hand In this particular matter. As a policy matter. It is clear to us that the views of the States should be solicited before Congress attempted to override State power In this fashion, a position this Department took In testimony before the Senate Select Committee on Indian Affairs on Senate Joint Resolution 102 on Feb. 27, 107S.

[page 41]
Third, the apparent intent of section 4(10) is, in effect, to reestab­

lish the diminished or disestablished boundaries of Indian reservations 
for the limited purpose of tribal jurisdiction over Indian child place­
ments. We think that such reestablishment, in order to avoid potential 
constitutional problems, should be done in a straightforward manner 
after the reservations potentially affected are identified and Congress
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has taken into account both the impact on the residents of the area 
to be affected and any other factors Congress may deem appropriate.

The Office of Management and Budget has advised that there is no 
objection to the presentation of this letter and that enactment ofthe 
House Subcommittee on Indian Affairs version of S. 1214 would not 
be consistent with the administration’s objectives.

Sincerely,
Patricia. M. W ald, .

Assistant Attorney General.
[page 42]

DISSENTING VIEWS

H.R. 12533 should be sent back to the Subcommittee on Indian 
Affairs and Public Lands for additional consideration because of 
major defects in the bill and because of inadequate opportunity for 
affected States and agencies to testify on the bill.

I feel a special responsibility to the House of Representatives to 
submit this dissenting opinion because I was the only Member ex­
pressing grave concerns about many of the bill’s provisions.

Largely because of my concerns about le^al protection for the 
Indian child, the natural parents, and the adoptive parents, many 
changes were made at a staff level to improve the bill. These change's 
were many and substantive and much improvement was made in this 
regard. Amendments also helped improve the bill but major defects 
remain.

Among these numerous issues are the cost to the States to enforce 
the provisions, new layers of programs for Indian tribes, and basic 
constitutional issues like State-Indian jurisdiction. These were not 
carefully enough considered during markup.

I call these problems to the attention of my colleagues and urge 
that the bill be rejected until those issues can more carefully be 
discussed by both the Congress and the public. Below I detail the 
problems.

HISTORY OF H.R. 12533

H .R. 12533 is the outgrowth of S. 1214 which was passed b}' the 
Senate and assigned to the House Subcommittee on Indian Affairs and 
Public Lands. This bill was the markup vehicle in the subcommittee 
and was reported with very little discussion or participation by 
members.

Subsequent to the subcommittee markup, the subcommittee staff, 
apparently noting the major defects of S. 1214, drafted an entirely 
new bill, H.R. 12533, and circulated it as the markup vehicle for the 
full Interior and Insular Affairs Committee.

Markup was scheduled for 2 or 3 weeks during which time I raised 
objection and numerous questions which resulted in many of the 
changes being made to improve the legal protections now contained 
in the bill.

To my knowledge the new bill, H.R. 12533 and the subsequent 
drafts were never generally circulated to the States, juvenile judges, 
public and private welfare agencies, or even to the Indian tribes.

The bill should have been circulated for comment in light of the 
major revisions made and being considered.
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It should bo pointed out that many groups, including the Depart­
ments of Interior and Justice, expressed the need for either major 
changes or additional time to study the bill and comment.

[page 43]
For example the Justice Department in a letter dated May 23, 1978, 

for Assistant Attorney General Patricia Wald to the committee chair­
man expressed numerous practical and constitutional concerns with 
the language in S. 1214. While some of those problems may have been 
alleviated in H .R. 12533, I am unaware of any further review by the 
Justice Department. In that letter, discussing the House version, 
Ms. Wald raised some serious questions: (1) Whether the bill under 
White v. C a lija n o  might hold the Federal Government responsible for 
the financial support of Indians even though no money had been 
appropriated, (2) whether the bill might displace any existing State 
court jurisdiction on Indian child well are matters in Public Law 2S0 
States even where tribal courts did not exist, and (3) whether the bill 
might have the effect of reestablishing diminished or disestablished 
boundaries of Indian reservations for the limited purpose of tribal 
jurisdiction over Indian child placements.

In regard to (3) she wrote:
We think that such reestablishment, in order to avoid 

potential constitutional problems, should be done in a 
straightforward manner after the reservations potentially 
affected are identified and Congress has taken into account 
both the impact on the residents of the area to be affected 
and any other factors Congress may deem appropriate.

To my knowledge this issue was never discussed.
The Department of Interior, in a seven-page letter datecTJune 6, 

1978 from Assistant Secretary Forrest J. Gerard, raised numerous 
questions about H .R. 12533. Among other considerations Mr. Gerard 
said:

We believe that many cf the authorities granted by title II 
of the bill are unnecessary because thejr duplicate authori­
ties in present law, and therefore, we recommend the deletion 
of title II.

I would point out that title II remains in the bill largely as drafted 
and thnt it even provides payment to adoptive parents of Indian chil­
dren. In addition, it provides for construction of Indian family service 
facilities off of reservations regardless of the size of the tribe or the 
availability of existing services and facilities.

It should be noted that many of the concerns expressed by Mr. 
Gerard, who is a strong advocate of Indian, were not, in my opinion, 
properly addressed.

In a memorandum dated June 19, 197S, from the Congressional 
Research Service, additional points were raised which I believe should 
have been considered more thoroughly.

Aside from the above Federal concerns, I am even more distressed 
by objections raised bv officials in my State of Montana after I for­
warded a copy of the bill for review.

INDIAN GUILD W E L FA R E  ACT
P.L. 95-608
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On June 20, 197-S, the following telcgrnm was rcccivcil by the com­
mittee from Gov. Thomns L. Judge, of Montana.

It has come to my attention that von have scheduled the 
markup on H.R. 12533, the Indian C’hild Welfare Act. This 
legislation identifies some real problems and we are in agree­
ment with the intent of the bill. However, there may be some

[page 44)
ill effect. I urge you to hold hearings on the bill to allow us 
time to present our concern. I am sure you want to insure thut 
problems are solved without creating new ones at the same 
time. Thank j'ou very much for your consideration of this 
request.

That message was received just 1 day before reporting the bill 
and the request was not granted. I suspect the concerns of Governor 
Judge would have been reflected by other States, especially Public 
Law 2S0 States, had they been more aware of the provisions.

Below is a letter from the State of Montana attorney for social and 
rehabilitation services. The letter is unsigned because it was first 
transmitted to me by telecopier on the day before the markup and 
subsequently sent in the form below and not received in my office 
until 5 days after the markup. I suggest all Members will want to rend 
this letter before voting on the bill.

State of M ontana,
Social and R ehabilitation Services,

Helena, M ont., Ju n e  20, 197S.
Hon. R on M arlenee,
Congressman from  M ontana, U .S .  House o j Representatives,
Washington, D .C .

D ear Congressman M arlenee: In response to a request from 
Bob Ziemer of your staff, the Office of Legal Affairs of the Montana 
Department of Social and Rehabilitation Services has reviewed H .R. 
12533—The Indian Child Welfare Act.

Our study of the bill has been hurried, but we can foresee numerous 
problems in the delivery of social services to Montana Indian children 
and families if the act is passed in its present form. For this reason we 
urge you to ask the Committee on Interior and Insular Affairs to 
defer further markup on the bill until affected States, and especially 
Montana, can more fully comment on its consequences.

Constitutional questions aside, several problems of implementation 
are readily apparent from reading the bill. For example, although the 
bill requires State courts to give preference to certain homes in placing 
Indian children based on evidence in the record, the bill does not 
provide any mechanism requiring the family or the tribe to present 
such evidence. Nor does it create a means by which already over­
burdened State courts can discover such evidence on their own.

But even more disturbing to the Montana Department of Social and 
Rehabilitation Services is the bill’s lack of clarity on the issue of 
payment for social services for Indian children and families. Section 
201(b) of title II of the bill states:

The provision or possibility of assistance under this act 
shall not be a basis for the denial or reduction of any assist­
ance otherwise authorized under titles IV-B and X X  of the

L E G IS L A T IV E  -HISTORY
P.L. 95-603
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Social Security Act or any other other federally assisted 
program.

This language suggests a strong possibility that a State whose courts 
had not exercised jurisdiction over an Indian child or family would be 
called upon to fund at least part of the social services delivered to that

[page 45]
Indian child or family. This office believes that in all cases in which 
an Indian tribal court exercises jurisdiction the financial burden for 
providing social services should fall exclusively upon the tribe and the 
Federal Government.

In addition, it appears that tribal courts may pick and choose those 
Indian children over which they will exercise jurisdiction, however 
State courts are allowed no choice. One potential result, of course, is 
that tribal courts will waive jurisdiction in all difficult or expensive 
coses while State courts and, hence, the State agencies administering 
titie IV and title X X  will have no choice but to accept those cases. 
Such a situation is clearly inequitable.

As can be seen from these comments the Indian Child Welfare Act 
leaves many issues unresolved. Although quick action on the bill may 
be politically expedient, the Montana Department of Social and Reha­
bilitation Services strongly recommends that full and deliberate con­
sideration be given to all aspects of the bill.

If we can provide further assistance to you, please feel free to 
contact us.

Sincerely yours,
R ichard A. W eber,

S ta ff Attorney, Office o j Lega l A ffa irs ,
Montana Department of So c ia l and

Rehabilitation Services.

With regard to the above letter, Members will note the concern 
expressed about tbe possible financial burden. I need not-remind my 
colleagues that one of the major costs of local and State governments 
are the courts. And in light of the Proposition 13 attitude across this 
country I question the wisdom of passing legislation which may have 
significant impact on State and county budgets without one iota of 
evidence in the record as to what that cost might be. On this issue 
alone the bill ought to be rejected and returned to committee for 
additional hearings.

It should be noted, in fairness, that many church groups urged 
passage of the bill. However, the National Conference of Catholic 
Charities raised many substantive questions. While many of those 
were resolved in the redrafting of the bill and the amendment process, 
others remain outstanding.

But perhaps one of the strongest arguments for defeating the bill 
came in a letter of June 12, 197S, from the National Council of State 
Public Welfare Administrators. The concluding paragraph of that 
letter said:

The National Council of State Public Welfare Adminis­
trators believes that H .R. 12533 should not be enacted 
prior to a much broader consultation than has thus far been 
achieved b j' the responsible congressional committees. 
Enclosed is a resolution approved by representatives of 38

INDIAN CHILD W ELFA R E  ACT
' P.L. 95-608
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- States and two jurisdictions present at the council meeting 
on June 7-S, 197S in support of this recommendation.

Below is a copy of the resolution adopted by over two-thirds of the 
States public welfare administrators.

[page 46]
National C ouncil of State 
Public W elfare A dministrators 

of the A merican Public Welfare A ssociation,
Washington, B .C . ,  Ju n e  7, 1G7S.

SOCIAL SERVICES COMMITTEE RECOMMENDATIONS 3

In d ia n  C h ild  Welfare A ct—H .R .  12533 (S . 1214)
1. Support objectives of proposed legislation to establish safe­

guards against separation of Indian children from their parents aiul 
inappropriate foster care or adoptive placements outside the cultural 
setting of the Indian child.

2. Recommend the council note that, while many constructive 
changes over the Senate-passed bill (S. 1214) have been incorporated 
in the House version, there remain a significant number of provisions 
whose impact on Indian families, tribal courts, State courts, and 
State and local child welfare services programs needs to be explored 
more extensively than has been done.

3. Express concern that the bill as written may work against its 
objective of achieving stability and permanency for the Indian child 
whose home situation is such that temporary or permanent placement 
becomes a necessity, and that the result may be many such children 
will be well served neither by the state/local public child welfare syste m 
or by the Indian communitv.

4. Recommend that H.ft. 12533 in its June 7 version be widely 
disseminated for discussion among affected groups, including the more 
than 270 federally recognized goveming-b.odies of Indian tribes, bands, 
nnd groups, as well as to representatives of State courts, juvenile 
judges, and public and private child welfare services agencies, before 
being debated by the full House.

In addition, it is my understanding that a telegram was received by 
the full committee just prior to markup from the National Council 
of Juvenile and Family Court Judges, or n similar organization, asking 
for additional time for review. I did not see a copy of that communica­
tion but I was advised it exists.

I apologize for this lengthy dissent because basically I agree that 
some legislation is needed to give Indian tribes greater voice in the 
placement of Indian children. However, this bill goes way beyond 
what is needed by authorizing a whole new layer of Indian programs 
both on and off the reservations, payments to adoptive parents of 
adopted children, a certain impact on State courts, and the possible 
upsetting of boundaries for jurisdictional questions. For these and 
the other reasons outlined above I urge my colleagues to defeat this 
bill.

R on M arlenee,..

'Approved by the National Council of State Public Welfare Administrators on June 7, 
1978.
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MEMORANDUM

TO: HESS Committee Members

FROM: Representative Dave D o n le y ^

RE: HJR 76, a resolution to amend the Constitution
to provide constitutional guarantees for victims of 
crim e

DATE: February 25, 1992

Thank you for hearing HJR 76, a resolution that proposes an 
amendment to the Alaska Constitution to provide key guarantees to 
victims of crime.

HJR 76 is straightforward legislation that is intended to elevate to a 
constitutional guarantee a number of rights already provided to 
victims of crime by statute. HJR 76 is intended to protect and 
maintain the rights delineated in these statutes. It is proposed to 
address the disparity represented by the fact that the rights of the 
criminally accused are guaranteed by our Federal and State 
Constitutions, but the rights of innocent victims are not. In an era 
where procedural due process is just as vital to victims of crime as it 
is to the accused, this amendment provides key guarantees to the 
victims of crime.

Specifically, HJR 76 proposes to amend the State Constitution to 
provide crime victims a constitutional guarantee to:

1 ) the right to timely disposition o f the case

JUNEAU OFFICE 
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2 ) the right to participate in court proceedings, including a 
right to notification, a right to attend all court proceedings the
accused has the right to attend, a right to confer with
prosecution, and a right to make a statement to the court at 
sentencing

3 ) the right to restitution, and

4) the right to information about the conviction, sentence,
imprisonment, and release of the accused.

Together these guarantees will operate to ensure that the crime 
victim is treated with fairness and respect throughout the criminal 
justice process. HJR 76 is modelled after a similar, successful 
amendment to the Michigan Constitution that was overwhelmingly 
approved by Michigan voters in 1988.

Thank you for taking the time to hear this legislation today.
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i Introduced by Representative Van Regenmorter — 84th Legislature — HJRP
Ii Amendment to the M ichigan Constitution

Article I, §24
Sec. 24. (1) Crime victims, as defined by law, shall have the following rights, as 

• .-ovided by la""
The right to be treated with fairness and respect for their dignity and privacy 

: iroughout the criminal justice process.
The right to timely disposition of the case following arrest of the accused.

« T'ne right to be reasonably protected from the accused throughout the criminal 
; lslice process.

The right to notification of court proceedings.
The right to attend trial and all other court proceedings the accused has the right 

3 attend.
The right to confer with the prosecution.
The right to make a statement to the court at sentencing.
The right to restitution.

j The right to information about the conviction, sentence, imprisonment, and 
I el ease of the accused.
I (2) The legislature may provide by law for the enforcement of this section.

1 (3) The legislature may provide for an assessment against convicted defendants to 
>ay for crime victims’ rights.

| \pproved by House of Representatives April 20.1988: By the Senate July 12,1986 
i  \pproved by the People of Michigan November 8,1988: Effective December 24,1988
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N a t i o n a l  I n s t i t u t e  
o f  J u s t i c e __________________

James K. Stewart, Director

R e s e a r c h  i n  A c t i o n

Reprinted from  N1J ReportslNo. 203  M ay/June 1987

Crime victims:Learning how to help them
by Robert C. Davis

JO mure legal historians may well call 
the 1980’ s the decade in which a start 
was finally made toward recognizing 
victims o f  crime as central characters in 
the criminal event, wonhv o f  concern, 
respect, and compassion. Since 1981, 
President Reagan has proclaimed 
National Victims o f Crime Week 
annually to focus attention on victim 
problems. In April 1982, he established 
the President's Task Force on Victims 
o f  Crime, which made 68 recommenda­
tions for addressing the problems o f 
victims. Then in 1984 the Attorney 
General’ s Task Force on Family V io­
lence presented 63 recommendations for 
combating violence within the family 
and aiding its victims.

Crime victims have also been the subject 
o f a good deal o f legislation. The 1982 
Omnibus Victim and Witness Protection 
Act requires use o f  victim impact 
statements at sentencing in Federal 
criminal cases, greater protection o f 
Federal victims and witnesses from 
intimidation by defendants or their 
associates, restitution by offenders to 
victims o f  Federal crimes, guidelines for 
fair treatment o f victims anc witnesses 
in Federal .criminal cases, and more 
stringent bail laws. The Comprehensive 
Crime Control Act and the Victims o f  
Crime Act o f  1984 authorize Federal 
funds forState victim compensation and 
victim assistance programs. These funds 
are distributed by the Office o f Justice 
Programs, through its Office for Victims 
o f Crime and Bureau o f  Justice 
Assistance.

More than 35 States have enacted 
comprehensive legislation protecting the 
interests o f the victim, compared with 4

Robert Davis is D irector o f  Research and 
Inform ation Systems fo r  the Victim  Services 
Agency in New York C ity . He has been 
principal investigator fo r three N’ lJ research 
grants.

before 1982. Stale victim compensation 
programs have continued to expand (43 
States and the District o f Columbia now 
have such programs), as have victim 
assistance services in the community.

Research has played an important role 
in the rethinking o f  public policies about 
crime victims. Much o f that research has 
been sponsored by the National Institute 
o f  Justice. Institute-supported projects 
have pro'ddcd legislators, criminal 
justice planners, and practitioners with 
new information on the effects o f crime 
on victims, on the success o f programs 
to help victims recover psychologically 
and financially, and on ways o f helping 
victims through the criminal justice 
process.

This article reviews some o f  the signifi­
cant findings o f N1J research on victims. 
It also reports on studies now in progress 
and on questions that still need to be 
answered. (Most o f  the research reports 
discussed are listed in references at the 
end of the article.)

C r im e  t a k e s  p s y c h o lo g i c a l  to l l
Only recently have people conic to 
realize that victims o f  crime experience 
crisis reactions similar to those experi­
enced by victims o f  war. natural disas­
ters. and catastrophic illness.

Research in 1975 focused on victim 
experiences both with crime and with 
t'nc criminal justice system. The findings 
had a significant impact on the thinking 
o f  criminal justice planners and the 
development o f programs for victims 
and witnesses. Researchers at Marquette 
University' interviewed 3.000 victims 
and witnesses from cases active in 
Milwaukee County's court system and
1.600 persons identified as victims of 
serious personal crimes by a previous 
National Crime Survcv.

They found mental or emotional suffer­
ing to be the most frequent problem 
expressed by victims in general, while 
time and income loss posed the grcaicst 
difficulties for victims involved in the 
court process. The fear and emotional 
distress experienced by victims often 
extended as well to the victims’ families 
and friends.

The study produced a wealth o f  policy 
recommendations to improve the treat­
ment o f  victims and witnesses in the 
courts. Many have since been widely 
adopted.

The Milwaukee study introduced the 
term "secondary victimization" to 
characterize the distress experienced by 
the family and friends o f  crime victims.
In 1982. a research team from the New 
York Victim Services A gency.1 pursuing 
this theme, questioned 240 New York 
City victims o f  robbery, nonsexual 
assault, and burglary. They asked about 
problems and needs stemming from the 
crime and about organizations and 
individuals to whom victims turned for 
assistance.

While few victims had sought assistance 
from organizations, virtually all had 
received help from friends, neighbors, 
or relatives. The help ranged from 
listening while victims "ventilated." to 
aiding in apprehending the criminal, to 
lending m oney, to helping with replace­
ment o f doors, windows, and locks.

The New York researchers then con­
tacted supporters named by the victims 
and interviewed them about the costs 
(and benefits) incurred in helping the 
victims. Most supporters reported being 
glad to help, but many said that fneir 
own fears about crime had been 
heightened because o f  the victim's 
experience. Such reactions were most 
prevalent among family members and 
neighbors o f  victims.



C r im e  v ic t im s :  L e a r n in g  h o w  
to  h e lp  them

f

Victims in the Federal courts and in many Slate courts can now make "impact statements" 
that may affect sentencing decisions. An Nil-funded study is currently looking at this State 
experience to find out how the laws have actually been implemented hv local criminal justice 
agencies.

The study showed that the effects o f 
crime hit hardest among the poor. 
Psychological distress and crime-related 
problcms'wcrc more common among the 
less a ffluent and less educated, and these 
differences persisted at least up to A 
months after the crim e. S im ila rly , 
poorer, less educated supporters were 
more lik e ly  than a ffluen t supporters to 
report that p rov id ing assistance had 
placed a burden on them .
In a surprising fin d in g , an earlier study 
revealed that nearly as many burglary as 
robbery vic tim s underwent a "c ris is  
reaction" during the weeks fo llow ing  
v ic tim iza tion . In fact, according to 
researchers at the American Institutes 
fo r Research,' the impact o f crime on 
v ic tim s ' emotions and everyday be­
haviors was actually greater for burg lary 
than fo r robbery v ic tim s.
Psychological reactions o f  v ic tim s were 
examined in depth under a 19S4 NIJ 
study funded in response to a V ic tim s 
Task Force recommendation. Re­
searchers at the M edica l Un ive rs ity o f 
South Carolina4 interviewed female 
v ic tim s o f sexual assault, robbery, 
aggravated assault, and home burg la ry, 
identified through a random v ic tim iza ­
tion study.

Psychological adjustment o f v ic tim s was 
measured against that o f  a sample o f 
nonvictim s. Details were gathered about 
current psychological status, previous 
mental health h is to ry , treatment h is to ry , 
and about the crime itse lf. This research 
provides the firs t re liab le in fo rmation 
about the proportion o f  v ic tim s in 
various crime categories who experience 
serious adjustment problems. Results 
indicate that v ic tim s o f  sexual assault 
suffer more adverse psychological 
reactions and adjustment problems than 
v ic tim s o f robbery and burglary.

Helping c rim e  v ic t im s  cope

Research detailing c rim e 's  impact on 
victim s helped bu ild  support fo r creation 
o f special service programs to help them 
cope. As v ic tim  witness programs 
proliferated during the 1970‘s, so did 
evaluations o f these programs. Most 
evaluation e ffo rts , however, were 
lim ited in scope, often confined to 
questioning v ic tim s about how they felt 
about services they used.

In fact, litt le  was known about the effect 
o f one o f the key services offered: cris is 
in te rven tion . An N IJ-funded assessment 
by the American Institutes fo r Research' 
in 1981 found that no studies had 
"exam ined whether the pro ject clients 
suffe r less trauma, e ither in the short or 
long run . than v ic tim s who go w ithou t 
he lp ."
C ris is  in te rve n tio n  p ro g ram  research . 
To re c tify  th is lack, researchers at the 
Institu te fo r Social A na lys is ” evaluated 
the effectiveness o f a program in which 
v ic tim  counselors called in by the police 
aided v ic tim s  at the crime scene. The 
researchers in te rviewed v ic tim s tw ice 
w ith in  6 months o f the crim e.
The study found that v ic tim s o f robbery, 
bu rg la ry , and nonscxual assault were 
traumatized by crim e, although not to as 
great an extent as rape v ic tim s . P rio r life  
stress contributed s ig n ifica n tly  to the 
" in it ia l,  most troub ling  stages" o f 
v ic tim s ' psycho log ica l distress and. in 
fact, was the strongest single determ i­
nant o f v ic tim  distress.
However, the authors noted that v ic tim s 
who received project services d iffe red 
marked ly from  those who d id not: the 
police summoned counselors on ly fo r 
the most traumatized v ic tim s . It was

therefore not surpris ing that the measures 
o f emotional trauma did not indicate any 
substantial effects fo r  those who received 
services.
T o  Icam more about cris is intervention 
services, the New Y o rk  V ic tim  Services 
Agency ' studied v ic tim s  o f robbery, 
bu rg la ty . assault, and rape. The vic tim s 
were random ly assigned to one o f four 
experimental groups: (a) c ris is  in terven­
tion w ith  supportive counse ling, (b) 
cris is in te rven tion using a fo rm  o f 
cogn itive /behav io ra l therapy, (c) mate­
ria l assistance o n ly , or (d ) a control 
group rece iv ing no services.
Three months la ter no d ifferences were 
apparent between the experimenta l 
groups on measures o f psycho log ica l or 
material recovery from  the effects o f 
crim e. However, the vast m a jo rity  o f 
v ic tim s chose to attend o n ly  one session 
o f counseling. Research now  in progress 
in New Y o rk  is exam in ing how  counsel­
ing can be more he lp fu l to v ic tim s. 
S pec ifica lly , the study is find ing  out i f  
g iv ing  v ic tim s  in fo rm a tion  on how  to 
protect themselves from  fu ture crime 
can lead to speedier psycho log ica l 
recovery.
V ic t im  com pensa tion  p ro g ra m  re ­
search. In  19SI. the U .S . A tto rney 
G cncra l'sTask Force on V io le n t Crime
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observed that there was a need for study 
o f ' ’the various crime victim  compensa­
tion programs and their results." The 
National Institute then funded a survey* 
o f  how v ic tim  compensation programs 
were structured and run. The survey 
reported that on ly a small fraction o f 
v ic tim s at that time were aware assist­
ance was available and applied fo r it. 
The authors also found that compensa­
tion  programs had generally served 
increasing numbers o f v ic tim s while 
mainta in ing low adm inistrative costs 
re lative to other kinds o f benefit 
programs.

The victim in the criminal 
justice system
In the 1970’s and early I980 's . the 
crim ina l justice com m unity began to 
realize that v ictim s play a key role in the 
a b ility  o f the police and courts to bring 
crim ina ls In ju s tice .
For many years studies have continued 
to show that the vic tim  is crucial in 
helping police apprehend crim ina ls. 
Research by the Rand Corporation" in 
1975 reported that in formation supplied 
by the v ic tim  to the firs t police o ffice r

responding to a crime is more important 
than any fo llow up investigative work.
A  1984 study by the Police Executive 
Research Forum1" underscored the 
importance o f the v ic tim 's  actions. The 
research found that the time it look 
citizens in cull the police affected the 
probability o f on-scene arrests to a 
grcaterexteni than the time it took police 
to  respond  in the cull. A n il earlier 
research by the Institute fo r Law and 
Social Research" reported that a larger 
number o f citizen witnesses in a case, 
as distinguished from police or profes­
sional witnesses, increased the chances 
o f conviction .
Based on research find ings in this area, 
the National Institute produced public 
service announcements that dramatize 
bow citizen action— or inaction— can 
affect crim ina l justice outcomes.

The system's response to 
victims
V ic tim s  arc more lik e ly  to report a crime 
i f  they th ink the police w ill respond 
e ffec tive ly . And v ic tim  satisfaction w ith  
police response seems to be determined

p rim a rily  by the p red ic tab ility  rather 
than the speed o f the po lice response. 
V ic tim s w ill accept a delayed response 
in noncmcrgency cases i f  they arc told 
in advance when to expect po lice .i:
The earlie r research in M ilw aukee .’ 
exam ining the impact o f crime on 
v ic tim s, also measured vic tim .reun ions 
to the c rim ina l justice system. One 
sign ificant find ing  was that a positive 
experience w ith  the c rim ina l justice 
system led v ic t im s  to be more w illin g  to 
cooperate w ith  o ffic ia ls  in the future.
The study recommended several ways to 
make involvement in prosecution more 
attractive to v ic tim s , inc lud ing the use 
o f equitable w itness fees and establishing 
an O ffice  o f  Justice Advocates to 
represent the needs o f v ic tim s , w itness­
es. and ju ro rs  w ith in  the c rim ina l justice 
system. O ther recommendations stressed 
the importance o f m od ify ing  crim ina l 
justice po lic ies and procedures to make 
them more responsive to v ic tim s and to 
keep both v ic tim s and witnesses better 
informed th roughout the adjud ication 
process.
O ther research" showed that some 
v ic tim s and witnesses fa il to cooperate 
w ith  prosecutors because o ffic ia ls  do not 
communicate important in fo rm ation to 
them: prosecutors o r police may fa il to 
in fo rm  people that they are needed as 
witnesses o r to te ll them when they 
should appear in court.

Rape victims
H ow  the c rim ina l justice system deals 
w ith  pa rticu la rly  traumatized groups o f 
v ic tim s— rape v ic tim s— was the focus 
o f  a 1976 study by the Batte lle Memoria l 
Institu te Law  and Justice Study C en te r." 
The research' surveyed police and pros­
ecution agencies nationw ide and looked 
at practices in several ju risd ic tions .
Police o ffice rs  and prosecutors at that 
time lacked tra in ing in putting together 
the essential ingredients fo r successful 
prosecution o f rape cases. Battelle 
concluded. Repons were d istributed to 
help patro l o ffice rs , prosecutors, police 
and prosecutor adm inistrators, and 
legislators improve the chances fo r 
successful prosecution o f rape cases and 
to make c rim ina l jus tice  more responsive 
to the needs o f rape v ic tim s.

A counselor at New York's V ictim  Services Agency helps a victim cope with the aftermath 
o f crime and assists her in working with the criminal justice system. More and more 
communities arc offering victim counseling services.



D o m e s t i c  v i o l e n c e  v i c t im s
A re nonstrangcr vio lence cases treated 
less severely by the courts than stranger- 
to-strangcr cases? I f  so. is this because 
that is what the v ic tim s want?
Research by the Institu te fo r Social 
Ana lys is in 1983" sought answers to 
these questions in a study o f fou r ju r is ­
d ic tions. In  the fou r sites, the dism issal 
rale fo r nonstranger violence cases was 
three times higher than fo r strangcr-to- 
strangcr cases, the researchers found. 
Nevertheless, nonstranger v ic tim s were 
more satisfied w ith  case outcomes than 
stranger-to-stranger v ic tim s. The reason: 
they were like ly  to believe that the 
defendant's behavior would change as a 
result o f punishment imposed by the 
court o r s im p ly  as a result o f arrest and 
prosecution.

M any police forces are changing the way 
they respond to fa m ily  vio lence, espe­
c ia lly  spouse abuse, at least in part 
because o f find ings from  an Institu te- 
sponsored experiment published in 
1 9 8 4 . Police p o lic y  in responding to 
domestic disturbances genera lly was to 
counsel the parties o r to order the 
aggressor party to leave the premises fo r 
S hours o r more.
The Institu te experiment, however, 
found that arresting the aggressor leads 
to fewer repeat offenses. Conducted by 
the M inneapo lis Police Department, the 
contro lled experiment random ly as­
signed o ffice rs to provide one o f three 
responses to v io len t domestic disputes. 
The research showed that on ly 10 
percent o f aggressors who were arrested 
repeated the ir vio lence w ith in  6 months 
compared to 19 percent o f those invo lved 
in mediation and 24 percent o f those who 
were ordered to leave the home.
The study is cu rren tly  being replicated 
in six more cities, to refine understand­
ing o f the most appropriate police 
response to domestic violence situations.

C h i ld  v i c t im s
How  the courts deal w ith  ch ild  v ic tim s 
is the subject o f research conducicd b> 
the Am erican Bar A ssoc ia tion ." Th is 
study exam ined data in three counties 
(Fa irfax . V irg in ia : Mercer. New Jersey:

Santa C ruz . Ca lifo rn ia ) to see i f  the 
courts arc too lenient in sentencing child 
sexual abusers. It also examined the 
practices o f crim ina l justice and child 
we lfa re agencies in processing child 
sexual abuse cases over a several-year 
period.

W h ile  the study’ s statutory review found 
lit t le  d iffe rence between sentencing 
p rov is ions fo r offenses invo lv ing  child 
versus adult v ic tim s, analysis o f case 
file s  revealed a pattern o f more severe 
sentences in adult v ic tim  cases. Incases 
in vo lv in g  ch ild  v ic tim s, a higher propor­
tion  o f abusers knew or were related to 
the ir v ic tim s , which may help explain 
the greater leniency observed. A lmost 
h a lf o f  the confirmed ch ild  v ic tim  cases 
d id  not result in an arrest, and on ly 63 
percent o f those arrested were prose­
cuted. w ith  the offenders often being 
a llow ed to plead gu ilty  in  a misde­
meanor. The study pointed out the need 
fo r better interagency coord ination in 
such cases, and fo r greater community 
consensus on what sanctions are 
appropriate.

The Institu te has also examined both 
research and experience in the use o f 
ch ild  v ic tim s  as witnesses. A report by 
A b t Associates. In c . . "  describes new 
techniques and legal theories fo r obta in­
ing a ch ild  v ic t im 's  testimony w ith  a 
m in im um  o f trauma fo r the ch ild . Tw o  
research e ffo rts now being conducted in 
C o lo rado "’ and North Caro lina*' arc 
exam in ing the effects o f crim ina l justice 
system partic ipa tion on ch ild  v ic tim s o f 
sexual assault.

C o n s i d e r a t i o n  o f  v i c t im  im p a c t
Several major research projects have 
focused on the idea that a c rim e 's effect 
on the v ic tim  ought to p lay a larger role 
in sentencing decisions.
A  1984 study by the Institute fo r Law  
and Socia l Research^ sought to under­
stand how  crim ina l justice o ffic ia ls  leant 
anout MClim  harm, how v ic tim  harm 
a ffects the ir decisions about cases, and 
how  v ic t im s  respond to their experiences 
w ith  the crim ina l justice system. The 
researchers in terviewed po lice , pros­
ecutors. judges, and v ic tim s at eight 
sites chosen to include providers o f both 
extensive and lim ited  services for 
v ic tim s .

The study found that o f three variables 
exam ined ( in ju ry , psycholog ica l harm, 
and property sto len ), on ly  v ic tim  in ju ry  
appeared to he imponant in prosecutors' 
screening decis ions. None o f the three 
factors was important in sentencing 
decisions.
The study also found that the m ajo rity  
o f police o ffice rs , prosecutors, and 
judges fe lt that current levels o l v ic tim  
invo lvem ent were about righ t. Yet v ic ­
tims fe lt that being better in fo rmed, 
punishing the defendant more harshly, 
and p rov id ing  more social services were 
imponant to increasing their satisfaction. 
M oreover, sites w ith  fu ll-sc rv icc v ic tim  
programs (where o ffic ia ls  were more 
influenced by v ic tim -re la ted factors than 
practitioners elsewhere) were found 
to have the highest levels o f v ic tim  
satisfaction.

The firs t systematic e ffo n  to a llow  
v ic tim s a chance to partic ipate d irec tly  
in case decis ions was described in a 1979 
rcpon by the U n ive rs ity  o f Chicago Law  
S choo l.”  Researchers evaluated an 
experiment in Dade Coun ty . F lo rida , in 
which v ic tim s  participated in pretrial 
settlement conferences fo r cenain 
c rim ina l cases selected on a random 
assignment basis. A t tv conferences, 
judges, a ttorneys, the .-sting o ffice r, 
defendants, and v ic tim s discussed the 
incident and tried to fashion an appro­
priate d is p o s itio n ..
The results were m ixed. O n ly  a th ird  o f 
the v ic tim s  attended the conferences: 
many v ic t im s , however, to ld  researchers 
they had not been no tified  that a con fe r­
ence was scheduled. Most v ic tim s who 
did come said litt le  and did not demand 
unreasonable punishment, t'nc authors 
noted.
The authors found some evidence that 
v ic tim s whose cases went to conference 
were more satisfied w ith  the way their 
cases were processes than other v ic tim s 
were. H ow eve r, no differences were 
found between v ic tim s  who did attend 
and those who did not w ith  regard 10 
the ir sa tis faction w ith  case outcomes or 
w ith  the c rim ina l jus tice  system.

Several years la ter. N IJ awarded a grant 
to the Institu te  fo r Law  and Social 
Research ( IN S L A W )-" to replicate the



C r im e  v ic t im s :  L e a r n in g  h oy/  
to  h e lp  them

Dade experimenl in three additional 
sites. IN S LA W  found that v ic tim s who 
attended settlement f  inferences were 
more satisfied w ith  case outcomes and 
w ith  the idea o f plea bargaining than 
v ic tim s who did not attend. The level o f 
v ic tim  participation was s im ila r to that 
in earlie r results. About ha lf o f invited 
v ic tim s attended, and victim s who did 
come usually on ly described the facts o f 
the case.
Another study has provided some o f the 
firs t empirica l data on a procedure which 
is gaining acceptance across the country . 
In C a lifo rn ia , a 1982 V ic tim 's  B ill o f 
Rights included a provision that v ic tim s 
had the right to appear and be heard at 
adult fe lony sentencing proceedings and 
at parole e lig ib ility  proceedings fo r 
adults and juven iles . The effects o f  the 
provis ion on vic tim s and on crim ina l 
justice personnel— judges, clerks, 
prosecutors, parole o fficers, and proba­
tion o ffice rs— were examined in a 1983 
Institu te grant to the Un ive rs ity o f the 
P ac ific 's  McGeorge Law  School,; j
The study found that inadequate no tifica ­
tion procedures were a m ajor problem : 
less than ha lf the v ic tim s sampled were 
aware that they had the right to appear 
and speak at sentencing. Less than 3 
percent o f the e lig ib le vic tim s actua lly 
d id appear.
Most v ictim s interviewed said the right 
to speak at hearings was im ponan t. but 
most also indicated that they would need 
more in fo rm ation , more support, and 
some legal assistance to be able to 
exercise this right e ffec tive ly . V ic tim s 
also '..anted info rmation about the status 
o f the case against the defendant as much 
as they desired the legal right to pa rtic i­
pate in the case.
Research i> now g iv ing  special attention 
to the impact and effectiveness o f 
variovs reforms designed to make the 
c rim ina l justice system more responsive 
to v ic tim s. Forexample. the Institute is 
curren tly funding a nationwide exam ina­
tion-" o f States w ith  legislation a llow ing  
v ic tim  impact statements, to determ ine 
how the legislative intent has been 
implemented through adm inistrative 
regulations and through actual practices 
o f crim ina l justice and v ic tim  services 
personnel.

S im ila r ly , the Institute has helped 
promote the view  o f the v ic tim  as vita l 
partic ipant and witness by supporting 
research on how victims arc treated by 
the system: on innovative programs and 
leg is la tion to expand the v ic tim 's  role; 
and on the v ic tim 's  historical status in 
the crim ina l justice system and rights 
under the law .
C urren tly  under way is a nationwide 
study o f the more than 30 States w ith 
v ic t im  b ill o f rights legislation.-" The 
research w ill determine how legislative 
intent is being carried out. identify 
successful approaches to meeting the 
needs o f crime v ic tim s, and pinpoint 
v ic tim  concerns requiring additional 
atten tion.

Unresolved issues
The ava ilab ility  o f services fo r victims 
and a larger role fo r victim s arc becom­
ing pan o f the American crim ina l justice 
system . Research has provided the 
underp inn ing to many o f today's innova­
tions in the treatment o f v ic tim s. But 
there remains much to be learned about 
wavs to  make these reforms as effective 
and as e ffic ien t as possible. The fo llow - 
ing h igh ligh ts on ly  a few o f the issues 
research m ight address.
M ore in fo rm ation is needed on the 
effects o f service programs fo r v ic tim s. 
These are some specific questions that 
m igh t be addressed:
•  W h ich  counseling techniques work 
best fo r which victims?
•  Can wc Icam something about which 
techniques m ight be most effective by 
studying differences in coping styles 
between v ic tim s who do and those who 
do not recover q u ick ly  after the crime?
•  Can police o ffice rs , whose behavior 
seems to s ign ifican tly  shape how  v ic tim s 
react to  their experience, be trained 
successfu lly in techniques to alleviate 
v ic t im s ' trauma?
•  Do programs designed to aid v ic tim s 
in the court process promote greater 
w illingness o f v ic tim s to cooperate w ith  
o ffic ia ls?
•  A rc  compensation programs aiding 
those v ic tim s xvith the greatest needs or 
arc such v ic tim s oficn excluded due to

lack o f in fo rm a tion  or ove rly  complex 
app lica tion procedures?
Secondly, more research is needed about 
the role o f the v ic t im  in the c iim ir.a l 
justice system. Current research on 
v ic tim  impact statements w il l y ie ld 
imponant in fo rm a tion  on the adm inistra­
tive effects o f such statements. But we 
s till need to. learn about other basic 
issues in vo lv in g  the use o f impact 
statements:

•  How many v ic tim s  actua lly want the 
opponun ity to make a statement?
•  Docs the opponun ity  to make a 
statement promote the healing o f 
psycholog ical wounds?
•  Do v ic tim s v iew  the opponun ity to 
make impact statements as meaningful 
involvement in the crim ina l justice 
process? I f  no. do impact statement 
opportunities increase satisfaction w ith 
the crim ina l ju s tice  system? What new 
incentives can be developed to increase 
v ic tim  partic ipation?
Research m igh t provide useful answers 
to questions on other v ic tim -re la ted 
issues as w e ll. For instance:
•  Do e lderly and ch ild  v ic tim s have 
special psycholog ica l or material needs 
that are cu rren tly  not being addressed?
•  What are the benefits and impedi­
ments to having the private sector ease 
v ic tim s ' financ ia l burden through 
employee counseling and referrals and 
provis ion o f paid leave fo r medical 
treatment or coun appearances?
Unquestionably, the attention given to 
v ic tim  issues ove r the past tw o  decades 
has changed po lice , prosecutor, and 
coun procedures throughout the United 
Slates. In many ju risd ic tio ns  programs 
now exist to help reduce the trauma o f 
v ic tim iza tion  and to ease the v ic tim 's  
way through the c rim ina l court process.
Research pro jects funded by the National 
Institute o f Justice and others have 
provided the impetus and rationale fo r 
many reform s in the treatment o f 
v ic tim s. Continued co llaboration by 
researchers and practitioners can help 
sustain these advances and lead to new 
ways o f he lp ing v ic tim s o f crime.
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M E M O R A N D U M

TO: Rep. Pat Carney, Co-Chair
Rep. Georgianna Lincoln, Co-Chair 
House HESS Committee

RE: SB 3 -
Elder Abuse

FR: Senator Jay Kerttula D: April 22, 1991

I would appreciate it if you would schedule Senate Bill 3, 
relating to Elder Abuse.

Alaska Statute 47.24.020 requires the Department of Health 
and Social Services to investigate reports of elder abuse, interview 
the elderly person and prepare a written report. The law directs the 
department to stop the investigation at the elderly person's request.

Senate Bill 3 requ ires an in -person in te rv iew  p rio r to 
term ination of an investiga tion of e lder abuse. While this
requ irem ent is implied in existing sta tu te , the long-term  care 
ombudsman has stated tha t many investiga tions are currently 
te rm ina ted  a fte r te lephone in te rv iews. The long-term  care 
ombudsman testified to s ituations of o lder Alaskans who were 
subjected to extended periods of abuse after being coerced by their 
abuser into requesting te rm ina tion  of investiga tions over the 
telephone. Senate Bill 3 c larifies the meaning of "personal
interview" which is required by existing statute.

Senate Bill 3 has a "0" fiscal note from the Department of
Health and Socia l Serv ices and is supported by both the
administration and the long-term care ombudsman.

Thank you for your consideration of this request.
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Senate Bill 3 is aimed at helping alleviate the first problem, 
and I urge the Senate HESS Committee to pass the bill. For your 
information I have attached some background information on elder 
abuse which was contained in report which Legislative Research did 
at my request. I have also attached several newspaper articles on 
the topic for your information.



ELDER ABUSE BACKGROUND

Nationally, the most common forms of elder abuse are physical 
abuse (including neglect) and financia l explo itation. They are
followed by emotional abuse or neglect, and sexual abuse. Elders 
also are often victims of self-neglect. Elders who are abused 
physically may be beaten, slapped, cut, burned or shoved; they may 
be deprived of food, supervision or medical care; they may be 
sexually abused; or they may be forcibly confined to a bed, a chair or 
a room. Those who are emotionally abused may be assaulted or 
threatened verbally. They also may be frightened, humiliated, 
intim idated, isolated or treated as children.

Profiles of the Typical Victim and Elder Abuser

The typical victim is a frail, 75-year-old woman who cannot 
care for herself. The victim generally depends on the family or an 
unrelated person for care and protection. Victims may have a 
drinking probem and a tendency to take the blame for the abuse. 
They may be excessively loyal to the caregiver. They may also have 
a history of abuse and be unpleasant or demanding.

The typical abuser is under stress, has a substance abuse
problem, and frequently was abused as a child. Three out of four
elder abusers are members of the victim 's family. The son of the
victim is the most likely abuser, followed by the daughter of the
v ic t im .



D a ta  fro m  th e  N a tio n a l A g in g  R e s o u rc e  C e n te r  on E ld e r A b u s e  

in d ic a te  th a t  tw o -th ir d s  o f th e  v ic t im s  in re p o rte d  c a s e s  in 1 9 8 8  

w e re  fe m a le . A lm o s t  o n e -th ird  o f th e  a b u s e rs  w e re  a d u lt  c h ild re n  

o f th e  a b u s e d  (3 0  p e rc e n t). A b o u tr 15 p e rc e n t o f a b u s e rs  w e re  th e  

a b u s e d 's  s p o u s e  a n d  a b o u t 13 p e rc e n t w e re  id e n tifie d  a s  th e  "service 

p ro v id e r."  O th e r  re p o rte d  a b u s e rs  in c lu d e d  fr ie n d s  o r n e ig h b o rs , 

o th e r  re la tiv e s , s ib lin g s  a n d  g ra n d c h ild re n .

R e p o r t i n g

M o s t  e ld e r  a b u s e  is n o t re p o rte d , a n d  th is  s itu a t io n  is

w o rs e n in g .. In 1 9 8 0 , an  e s tim a te d  o n e  in s ix  c a s e s  w e re  re p o rte d ;

in 1 9 8 5 , o n e  in fiv e  w e re  rep o rted ; a n d  in 1 9 9 0 , o n e  in e ig h t w e re

re p o rte d . N a tio n a lly , e ld e r a b u s e  is fa r le s s  lik e ly  to be re p o rte d  

th a n  c h ild  a b u s e .

A la s k a  re p o rts  th e  s e c o n d  h ig h e s t rate o f e ld e r a b u s e  a m o n g  

th e  4 3  s ta te s  (in c lu d in g  W a s h in g to n , D .C .) w ith  m a n d a to ry  re p o rtin g  

la w s . A la s k a  re p o rts  9 .1 8  c a s e s  o f a b u s e  p e r 1 ,0 0 0  e ld e r ly  

re s id e n ts . If n a tio n a l e s tim a te s  h o ld  tru e  fo r A la s k a  (o n e  c a s e

re p o rte d  fo r  e v e r y  e ig h t w h ic h  o c c u r s ), th e re  w e re  a b o u t 2 ,2 0 0  

a c tu a l c a s e s  o f e ld e r  a b u s e  in A la s k a  in 1 9 8 8 . In th a t y e a r, 2 7 3  

c a s e s  w e re  re p o rte d .
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Elderly re m a in ^  
silent to abuse ^
By JULIA SOPAL3KI
Tbo» WrtLgr

Abuse of the elderly m Alaska m a quiet probli-in Its 
victims mostly are silent

State offlctaln are aware of Incident! Involvm* \nitor 
rtttwna. but the extent of the problem la unknown be­
cause official report! are never filed, lax) William t)' 
Connor, an ombudsman for the Older Alaskans Commis­

sion Senior citliena in trouble 
_ _ _ _ _ _  often are too intimidated to
H M  admit they are In an abusive

M  ^  I  situation, O’Connor saidK 1  I The Division of Family und
I  I Youth Services in 188B re-
f  I   cetved 286 report! of abuse ul
I ■ ■ ■  adults over 00 years of age.
I ^  |  down from 300 In 1988 But O’-
|  jjj B Connor satd the statutlcs can
I  I I  be misleading because there is
% m  I not enough money for aocial

I  workers to follow up anti tn-
^ ^ 1  ■ H I  vesitgate the reports. Theremay be more than the num­

bers indicate, he aaid.
A mandatory reporting law was paaaad In Alaska In IDS. requiring health and social workers to report sus­

pected abuaa of an aMarty person. Failure to do so can 
result In a ftoa.

But the report la only recorded In chvtakri statistics if 
a caseworker has tL-no to check It out, O'Connor cald.

"I rsmamher a case In the KenaJ a few years back where a physkotn tried for more than Mi man the to re­
port a case Ml elderly abuee,” O'Connor aaid. "ir they won't Listen to a physician, what happens when the per­
son calling tr only a concerned neighbor?1'The big proOtaaa la the shortage of workers In adult 
protection —rvfcaa. O'Connor aaid. Across the state, 
only three aodal workers are employed tuli time in adult protection— two In Anchorage and one In Fairbanks, All 
other caseworkers with the DF"YS carry a combined 
load of child and aduh cases.■'With all the children are have being aexualty and 
phydcgOy abased, with blood Uke that running under the 

door, of course they lake priori­ty," he mid.II Eatabliahlng the prevalence
it and needs of children In abusiveI U A  situations Is easier, partially be-
|  S 1  cause of staff raaourcea, mid Pat|  I 1  O’Brien, DFYS social service*
1 1 5  program officer in Juneau. O'-8 |  3 Brien has worked for the agencyS S $ for It years.
I fl I  Alaska's mandatory report mg
5 a  law was paaaad with little fund-
! ft M tog to back M up, O'Brien aaid.
L h  Whan (he dtvMoo was dektgedwith reports of chOd abuaa aev- 

erml year* ago, dm state cut back 
an Aduh Pwktth a Services, O’Bfien mid, and the pro­
gram baa saver recuperated.Social SCrtan wttfa AduM Protective Service* aay 
working lor a chOd to an abuehra situation can ba easier ihan haaptag a aeolar In trouhla. The social worker can 
(nveodgaw a rapon of child abuse with or without the 
tgreomam of tba child or parana.Fot adults, ths aodal worker Is In an advocacy role, aaid John Burks with the DF'YS offica to Anchorage. 
Atkiha are n rsk k ts f oompmant to maka thalr own dect-
Mona. and an hwaattgathm of reported abuse cannot be continued If tka t kparsad riakn derdm flm allegation, 
ha aaid.Burfca mid abuse of the aidariy, phydcul abute In 
particular. la aot a sevtsa problem hi Anchorage. Whan 
tbaro la abuaa, K oftaa la a raaah of alcakd sr drug abuaa 
sad a ijdtm i ileaal km dj anhig, Ikaaaaaat 
t l a t d s t i

Tba on
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. so strong 
I ican has 
1978. Yet 
to make 

vote" and 
shared his

I vrrv iliiv, hi t'l ii in. thru- viin.s puckni with hnl 
‘limits Im-kiii ihrir iluilv trips tn the homes of hou.se- 
ki'iiiu si-mnr i tli/ens stiiiiitinI from tmvemment 

'till in I 'hi t it s Mursh
.ii April iliesa' Menls (In W(*-*;K vans delivered 

. 4 ni.iiii mi'iiis
Iiiitv M ist, rt'ginnul supaTvisair ut Alaska Mun- 

,utiiii'iii I is htiuliiKit's nviTSa-es IS homemakers 
sim no nut fin  h d iv  in help 120 senior citizens with 

: heir l.iundrv. shopping and house cleaning.
I Ill's** jr e  organizations ihul provide daily rve-

i i'smiii's allowing senior citizens to remain inde- 
ix-iMli'nt in their own homes Without the help, 
niiinv would bo forced lo enter nursing homes.

Hut as ihe.se workers and drivers go about their 
Lnlv routine ut providing clean living spaces and 

iiiimnous meals, ihey perform another invaluable
i.isk

l-or u lot of these seniors we are the only con- 
i.u t with other people they have on a daily basis. So 
ihe drivers become my eyes and ears." said Scott 
l-.arl. home-care manager for (he Salvation Army.

Moor s business is contracted by the Alaska 
state Homemaker Program to provide domestic 
'ervices throughout the stale. The homemakers for 
Moor s agency are trained to spot neglect, trouble 
and possible abuse, she said.

They tell me if something seems wrong. For 
.■sample. Mr Jones had S3.000 in his accouni. but
ii s suddenly gone, and then I can ask a slate social 
worker lo check on ihe senior." she said

These m-home, community-based services are 
lifelines for many senior citizens, and both organi­
zations have a waiting list. Social workers and sen- 
■nr advocates believe the services also can be a 
preventive measure in ihe area of abuse of the eld-
iTlV

Such abuse is a process that builds over a period 
ol lime, said John Burke. Burke is an adult-protec- 
non social worker for the Division of Family and 
Youth Services in Anchorage. A young family may 
decide that u grandparent would be better off living 
with them, and have all Ihe best intentions, he said.

guted lu add a (tension check to the family ft- 
nances With hurd e*ooomic limes, the siiuatinn 
. an deteriorate, he said

Wiih help (mm in home services or senior ilav- 
i are the family is given relief fr- n ihe si revs ihul 
i nmes from ihe constant cure misled liv some sen­
iors or ihe senior < un live independently and not 
tie* ome u burden. Burke suid

laire Turmer tam m . UFYS social worker in 
Puirbanks. uses in-home services lo sluhilize 
homes where she sees an elderly person may be ui 
nsk but does not wuni lo leuvc the family, she suid 
Workers coming into ihe home lake pressure oil 
ihe family and can keep un eye on ihe welfore of 
ihe elder

Older Alaskans Commission ombudsman Wil­
liam O'Connor said ihere is a need for more of 
ihese services. He said additional funding for help­
ing seniors in their own homes would helpuvoid the 
larger cost of having these same people in nursing 
homes. The passage of a bill (his year to provide 
more community based m-home services is a step 
in the right direction, he said.

"I knew a lady who used to pay her aitomey his 
1125 an hour fee lo come over and change her llghi 
bulbs." O'Connor said. A person who is 70 or 80 
years old and living alone knows they cannot take 
the chance ol climbing up on a chair to change a 
light bulb II they (all. they know they will end up in 
Hie hospital and (hey may wind up staying in the 
hospital until they are transferred to a nursing 
home. O'Connor said

"There are seniors all over town who sit with 
burned oui light bulbs How much would tl cost us 
to provide (hat servtre?" he asked.

If the state spent $100 a month providing this 
type of service for senior citizens, allowing them to 
slay in their own home, the cost would be much 
less than (he {7,000 or $8,000 a monthly bill for a 
nursing home, O'Connor said.

"W e're faced with a situation where we have to 
consider ihe more preventive approaches." he 
saio. "We're going to run out of fends otherwise."

Elderly
Continued from page C-l

■tress art 
r a tough 
inee to be-

responsibility of the maionty to 
govern."

Rep. Di.. Ciltckrpan, a Demo­
crat from Kansas who was first 
elected in 1978. believes his col­
leagues have grown increasingly 
11.mid and speculates that the 
grass-roots firestorm Ronald 
Reagan stirred up in 1981 "ter­
rorized" D fm o c m t (H r  fails tn

ior centers where they can ex­
change information.

In-home rvices available to 
seniors allow them to live inde­
pendently and net become de­
pendent on families, or vulner­
able to situations that could put 
them at nsk, Burke said.

Ronald PaHter, regional man­
ager for DFYS in Nome, has 
worked for IS years in social ser­
vices in rural Alaska. He said he 
sees very little physical abuse 
with seniors and actually has re­
corded a decrease in cases re­
ported to his office. He said the 
re-emergence of interest tn 
Native cultural values is respon­
sible for the decrease, specifi­
cally Native respect for elders.

"There are not enough health 
and social services available In 
the villages so people get to­
gether and cooperatively pro­
vide the help and services their 
e ld e r  .v.-ed," Parker said. Of the 
reports received by the office tn 
Nome, which oversees the west­
ern section of the state, only two 
or three a year are substantiat­
ed. Those usually are linked to al­
cohol and substance abuse, 
Parker said.

But La re Farmer-Lamm, an 
achilt-protection social worker

who has worked with the division 
in Fairbanks for seven years, dis­
agreed with Parker’s estimate.

"I know from what I hear in 
the community and on the 
streets that there is physical 
abuse out there." she said. "The 
problem is the same as in the 
rest of the country. Seniors are 
ashamed to talk about it.

"Older people don't want to 
tell on their kids, or they're 
afraid we'll take them away 

' from their family," Farmer- 
Lamm said.

Firmer-Lamm said her office 
often hears about the abuse too 
late, when the senior is in (he 
hospital and the police have 
taken the case.

Statistics collected by the 
Fairbanks office show a slow, 
but steady, increase in cases of 
abuse of the elderly, she said. 
During the first three months of 
1985, the office had about 2S 
clients who were victims. For 
the same period this year, (here 
are 55 clients.

People are starting to report 
more Incidents, Farmer-Lsmm 
said, but without funding for 
more field workers to check 
more reports, collecting statis­
tics Is Impossible. She la (he only 
adult-protection worker for a 
large area covering Interior 
Alaska. She said, for now, the 
program has to be crisis-orient- 
ed, giving the most severe cases 
priority.

O'Connor agreed with

Firmer-Lamm. As long-term- 
care ombudsman he travels the 
state Investigating complaints 
concerning senior citizens. He 
said his focus is on problems of 
seniors in nursing home facili­
ties, but added that the problem 
of abuse is not in institutions.

"Our nursing homes and othzr 
facilities for seniors are non­
profit. This avoids a lot of the 
problems that occur In homes 
down below where they must cut 
corners to make a profit," he 
said.

The higii standards of Alas­
ka's Fioneen Homes are a 
model for facilities outside Alas­
ka. O'Connor said.

Medicaid reimbursement f or ' 
nursing home cane In Alaska is 
ihe hlghfat per diem reimburse­
ment In the nation, and that al­
lows the homes to hire better- 
qualified staff, he said. That 
helps make nursing homes in 
Alaska a safer place to live.

It is Ihe elderly living In pri­
vate homes that concern* him. 
O'Connor said.

Sixty percent of the com­
plaints he investigates come 
from people who Uve in private 
residences, he said. When O'Con­
nor has a social worker check out 
a complaint, the elderly person 
often is too Inlimidalsd to admit 
they are in an aburiva situation.

"T hey think, ‘I should have 
raised m y children bat tar than 
this.' and don't want to tail on 
their own U ds," O'Connor said.
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C o n f e r e n c e  r e n e w s  b a t t l e  a g a i n s t  e l d e r  a b u s e
byhnuh C n m  
A aewekkr abuse Ink force la 

Ketctikao Is steaming ahead 
with plans to cooolaato aervlcta 
aowai agencies to provide more 
belp to Hglectad or slued 
adxttt.

Pahner aodal workers oe taft- 
tnj about applying far gracis tc 
help abused rJdca to toe Msl-£ii 
Valley. * '
And Ike Division ofHunfly aod 

Yocfo Services (DFYS) kas fath­
ered ststewkfc rapport Tor a 
bodge* laataK to add four more 
aodal workers ta adult protec­
tion.
These efforts to beef Np services 

for acokn and vxtoerabk adults 
. are faU pet of tbc enthuium to 
combat eider dmrc generated by 
id October conference te Aa- 
cboragr.
"I ttrink a lot of people came 

a tray from (Ike conference) with 
a teal ar*w of excitement aod 
iwnucu tut tbexe hare been 
too lew aerrlcea available lo a 
real at-dik population," aaid 
Becky Smttb, a aodal worker 
with DFYS Ufcetdi Ban.
Smith aod aboat 130 other ao­

dal amice providers, teuton, 
members of the Older Afoakaca 
OMnoMpa (QAQ and hospital

"Oder Abqse A ftoet Une Ike- 
tpectfTe,- gponsared by ftorl-
rlan r wococe

protective team to Toledo, Ohio, 
discussed tfae signs and symp­
tom of elder abuse.

“Tbc dank victim b a 75- 
ycar-old frail m nu who baa 
aopvc medical profctam," Park- 
iaa. add "Ike puttie at the 
abater la characterised by stress. 
■ . abuse, Ibudtl
stress," she said.
- Moat abuaa occurs la GuuiUa 
wklck have always been abusive, 
Partins said Tbc lamOy may 
lave a? abusive member orjtsi 
be dysftmrtkuai
Partin* gave ao cxampL> <A 

bow m abuihe situation may 
evolve. A young. mart loses bis 
job aad moves la with kla mother 
became he ca-'ao loapex maaafe 
fluandaDy. He probably ba* a 

ikoe problem wbfcb 
feta worse tbc loafer be la tncm- 
Ptoy«*-

' Aifong a* the mother is healthy 
the ataatfoa Is okay, but as she 
gets older aad more firsdl things 
deteriorate.
“Mom becomes more aod more 

cf a burden aod tints bdug 
aegketed or frankly abused,’* 
Firkins said
“Mom may gel dependent to the 

degrea that the caal cue for 
bcasdf aad really pnfcs- 
rionte care replacement If mom 
geli placed toco her assets have 
to be tfa'tddatcd.”  Partim aid.

M o s t  a b u s e  o c c u r s  
In fa m i l ie s  w h i c h  
h a v e  a lw a y s  b e e n . 
a b u s iv e .  T h e  fa m ily  
m a y  h a v e  a n  
a b u s i v e  m e m b e r  
o r  ju s t  b e  
d y s f u n c t i o n a l .

to place the mother since be Ihfcu 
loses kb place to live. Instead, be 
starts coEccting fail mother’s 
Social Secarity checks and other 
entitlements. Aad tbc mother 
steadily declines without the help 
the

Uartperted abuse 
la 1983 there were 273 repotted 

eases of ekkr abuse in Alaska, 
Partial said Bat tbc b aocom- 
forts Me with fosse statistics. 
“We can sec those abused aad 

try to imagine bow macy others 
there are,** she said 
Typically, one owl of every 

eight victims reports abase, ac- 
. canting to Parties. Seniors are 
hesitant to report abuse Cor a 
amber of reasons. Oftea it -t» 
(hdr owns family members abos- 
tog them. Pntiaa said.
Abased renters also are fearfbl 

of what will happen if they »•

I may not recognize slgos of abuse. 
“A lol of dder abuse findings 

relate to bygteue,’’ Parties sakt 
Look for bed sores, she sug- 
p-rted.

' '' Hiatloa and raalaulritioa 
> tndlcaton. Senkxs are 

; (hu children when 
• nutritional seeds, 
.I f dentures are fit- 

periy, it cculd mesa 
.ja has tost t lot of weight 

>ook at a pcacu’s skin, Parkins 
said.

Are there bruises? Bum or 
frostbite tajurics? *

If there art htfurtcs, ask the 
person what happened 

‘‘Listen to the story you’re 
being fold sod It it doesn’t make 
sense... tben you hart to wonder 
(if abuse b occurring)," Parkins 
said

DocomeaUlioo Is key to getting 
more resources for combatltog 
ekkr abase, Parties skid.'

Coordinating servlets 
la a bier panel tfscussfoa, con­

ference .participants discussed 
ways to lmprdve the current »ys- 
tem for desUag with elder a beau 
io the stale.
* “One o f the keys that people 
identified at foe conference was 
greater coorolotiioa o f sintsdy 
existing services for cldco aad 
otko vxfeerabie adul ts.1* said 
10FYS director Rasa Webb. 
Strategics for lacitaskg cocr-f̂ soltal, DFYS aad foe referring to Medicaid require- .next WW they have to kavetfadr Strateg 

OAC H r - - ^ T ^ T o ^ W a r a S b e -  W k d e iia im lk th o m e ?  itoreteo taAxk codreredty re-
Keynote, speaker Or. Sue M. 

Parties, ao emergency room
fore a fcooo may receive nun- 
lag bone coverage. 
tv-w u <n incentive (br the son

Not ooly are realore hesfint to 
report abase, health cere profes- 
liorjb  aad aavke providers

ftabds^, caad aahtiacf, la- 
creastaf bask services socb as
foster heroes, and dcvclopliy a

central ofTke responsible for 
coordinating services at ihe stale 

• ieveL
Conference paiticipants spcol 

much time la ladfvidail groups 
lushing over the best ways to 
tackle the elder abuse problem. 
"The group I went to was on 

cootmualty organization," said 
social worker Becky Smith. 
“ (The group) Identified some 

.criteria oa bow to make that 
liappea. In a reuse that's what 
we’re doing," Smith added, rc- 
fcniag to tbc elder abuse task 
force she later started in 
Ketchikan..

The Ketchikan task force is one 
of four elder abuse task forces in 
the slate. Others are located io 
Anchorage, Fairbanks sod Jun­
eau.

“Our goals are io identify what 
services are being provided ared 
what the criteria for receiving 
those sendees are." Smith said. 
People may be denied services 

because tbey don’t fit income or 
age requirements. Smith said. 
She sod;be 11 other members of 
the Ketchikan task force jvant “to 
do some boiastonnlBg" on bow 
to provide services lo these 
people.

“Ourgoaiiatollncupiil serv­
ice agoteks to da a coordinated 
public preaMKaHon." she said, 

for more information ox the 
Ketchikan task force call Becky 
Smith at 225-6611. • ...

for information oo elder abuse 
in your community or to report 
elder abuse, call tbc Division of 
Family sod Youth Services.
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They /01/e their children so they deprive themselves
Whm pay Car 

(sad k tap— baaa-Ml aidn by rimapn ta 1 dm*
aUfall ■atlaladaKUy rtarWy tKU u i

It* 4*a»<WiOCAt.

fMMUritWai•Ite u> than an a*Jau. aai Our 
my M* aw kkb I

lha? tall ha— aamth fcod
Aad k Fabrhaas*. »l—a 

odam k »Iiiaa, Uah at 
Mil Vi

"laaart fa la tan* **!•«» '■kn tall CheC * Man 
■aa 'It's Itaata am fla* 

That la aaa najar 
dlflhrao** hat a aaa tUar 
ahaa* u i talk aka*, la 

at an j a ai ad ahlta 
■kaa a aaatat nuetar aaa- 
lakUaaklN.aaaji fan the 
CanOy If ha ar aha k taiaa 
wait."fts caaa 1*1 arm a laalaal 

a afaMI wilt.- -id nay

In • reel low rohc* 
the Kiltag wonwn 
whbpdfftd, ‘I donl 

know why »h* 
doMit*

IkaMde-hcUntocardra' M m w k n h m lk

Ustta* har. Th* aitta 
ctauad that har daaftaer 
hade he am aad lata Maaee ab* M na k* araad |tbl"1 ftllh tur
Man* aata. "Ahd I lata bar 
har asaakar n i  ahaataf bar,* Mam aata.

U a rata law vnm Un
harfkatagaaiakla iha Falrhaaka affiaa at Iha 
Dtvtaloa of Pwliy aad 
YtathftardmUJFTO la <Uar ta a  k* tar, 
<**M be willan to aocata 
nrrlaaa, aad aftaa that 

ft ha roan. UaaThaa
"IF* hard (tn aa attar) I* ■data that nay ha k'l lhdr 

child all akin than IF* a

at oaaklaf thtir ana 
rlartataai, Iha cnoit cam 
lalarma* wilhaa* lb* aldat'i esaenkaaLy after aaddaak 
daalarad laaanaataml. 
■median U MnPkn dam Of tfar, ora Mata* 
•aaa da aot lavtarr I m  
.—as afctara, Jaat Iml ay 
tayaadaat alderiy haaaf- Ukaa adraataya of by 
ddtan 
of tba
adtd w ariyytad and baa a 
tataklm mibtad.' Uana 
•aid. Kh­
anty ftaaa har, tah n in t •

Ho mahataaklwataa naiad arfa* nith baa.“Sh* yak aca—1 and ah* 
|taa» aneay la got itdofhtn. 
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