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Category

$th
FY92
Auth.

?th
FY93
GOV
Reg*

$th $th 
FY93 FY93 
Reduced 

Budget Loss

# # 
Perm. Temp, 
P r o g r a m  S taff

#
Perm.

S t a f f

TO TAL 84920.4 86008.1 77598.5 (8409.6) (95) (27)

Instruction 27331,9 27946.3 25213.8 (2732.5) (11) (1) ( (42))

I n t e r c o l . 
Athletics 818.5 818.5 738.5 (80.5) 0 (1) 0

Aca d e m i c
Support 5349,9 5349.9 4826,8 (523.1) (6) (5) (4)

Institutional 
Support 8716.9 8716.9 7864.6 (852,3) (15) (8) (1)

Physical
P l ant 12771.2 12771.2 11522.5 (1248.7) (28) (3) 0

Debt
Service 1232.1 1231.1 1111,6 (120,5) 0 0 0

Student
Services 3993.3 4024.5 3631.0 (393.5) (9) 0 0

Library
Services 4748.2 4966.5 4480.9 (485.6) (5) (2) (5)

Public
Service 5107.6 5107.6 4608.2 (499.4) (4) (4) (4)

S c h o l a r­
ships 283.2 283.2 255.5 (27.2) 0 0 0

R e search 14567.6 14791.4 13345.2 (1446.2) (18) (3) (11)

Credit h o u r s /course sections lost — > (33,418hr) (557 sec)

Impact:

A. INSTRUCTION -- Students will b e  faced w i t h  c l o s e d  classes;
a total of 557 course sections will be eliminated. Some 
undergraduate majors will be terminated, i n c l u d i n g  so m e  in 
science, liberal arts and engineering. E l i m i n a t i n g  speci a l i z e d 
programs, including some vocational-technical, t w o - y e a r  
programs and graduate degrees, w i l l  s e verely h a r m  site- 
b o u n d  Alaskans. Elimination of special services su c h  as the 
W r i t i n g  Center will impair U A F  efforts to improve student  
communication skills and make U A F  graduates less 
competitive in the workplace. Certain e x t e nsion sites wi l l  be 
closed and thereby eliminating information th a t  a s s i s t s  in 
economic development.
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Bo S T U D E N T  SERVICES —  Publications and o t her forms of
c o m m u n i c a t i o n  will be reduced, including f e w e r  class 
schedules, giving students less timely information. One 
a t h l e t i c  prog r a m  will b e  cut at UAF, j e o p a r d i z i n g  N C A A  
standing, affecting community-campus interaction, and 
h a v i n g  an  undetermined impact on UAA. R e s p o n s e s  to 
p r o s p e c t i v e  students and notification of financial a i d  wi l l  be 
slower, m e a n i n g  students may choose a n o t h e r  school in the 
meantime. The reduction to the A d j u n c t  F a c u l t y  l a b o r  pool  
wi l l  impact at least 150 graduate students w h o  w o u l d  ha v e  
b e e n  h i r e d  as graduate assistants; this loss o f  in c o m e  m a y  
s e r i o u s l y  impair t h eir ability to  c o m p l e t e  t h e i r  education.
A l s o  t h e  reductions t o  the staff labor p o o l s  w i l l  s e r i o u s l y  
impact student employee hiring.

C. L I B R A R Y  SERVICES The library wi l l  r e d u c e  t h e  p u r c h a s e
of b o o k s  and periodicals, and will reduce its h o u r s  o f
operation, severely limiting its use b y  r tudents and 
researchers. The reduction w o uld equate t o  an e f f e c t i v e  ten 
p e r c e n t  reduc t i o n  of staffing a v a i l ability to s tudents or a 
r e d u c t i o n  to acquisition purchasing p o w e r  of s i x t y  percent. 
I n f l a t i o n  since FY90 has reduced library p u r c h a s i n g  p o w e r  
by  o v e r  t h irty-five percent w h ich has r e s u l t e d  in an i n a b i l i t y  
to m a i n t a i n  current periodicals, subscriptions a n d  r e f e r e n c e  
b o o k s  and materials, and provide even m i n i m u m  b a s i c  
r e f e r e n c e  materials for n e w  programs.

Do O T H E R  SERVICES

A c a d e m i c  Support —  The major a c ademic computer, w h i c h  
p r o v i d e s  instructional and research s u p port a n d  e l e c t r o n i c  
mail, w i l l  b e  shut down. Computer classes u s i n g  t h e  V A X  
w i l l  b e  disrupted, and all external comm u n i c a t i o n s  
d e p e n d i n g  on the V A X  will be  interrupted. C a n c e l l i n g  
sof t w a r e  support contracts will affect speed and a c c u r a c y  of 
purchasing, budget, physical p lant and gr a n t s  a n d  contracts.
T h e  m o r e  t h a n  4,000 students and faculty u s e r s  of t h e  
Fa i r b a n k s  computing facility wi l l  b e  left w i t h o u t  c o n s u l t a n t  
and t r a i n i n g  services with little or no s u p p o r t  for so m e  areas 
su c h  as m i crocomputers and statistical software. S t a f f  cuts 
w i l l  force e limination of the PC p u rchase program, w h i c h  
has s a v e d  thousands of dollars for u n i v e r s i t y  e m p l o y e e s  and 
s t u d e n t s .

R e s e a r c h  - Statewide and Local Economic Impact —  P a r t s  of 
r e s e a r c h  programs and facilities in Fairbanks a n d  t h r o u g h o u t  
the s t a t e  will close eliminating local jobs. U A F ' s  c a p a c i t y  to 
t r a i n  and keep A laskans in state, and our a b i l i t y  to b e t t e r  
m a n a g e  our resources and develop n e w  t e c h n o l o g i e s  t h a t  
cr e a t e  jobs will be jeopardized. If t h e  state's inv e s t m e n t  is 
lo s t  or reduced, funding agencies w i l l  b e c o m e  cau t i o u s  of 
awa r d i n g  grants to UAF, the §50 m i l l i o n  of "new" m o n e y  
b r o u g h t  into the A l a s k a  economy each y e a r  b e c a u s e  of 
U A F ’s r e s e a r c h  efforts will decline.

Instit u t i o n a l  S u p port —  Admi n i s t r a t i v e  costs w i l l  b e  cut first 
and deepest. Eliminating evening and w e e k e n d
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information/switchboard services wi l l  d i s a d v a n t a g e  t o u r i s t s  
and students. Elimination of the summer s h u ttle b u s  se r vice 
wi l l  impact summer programs. Increased ti c k e t  p r i c e s  for 
cultural events and for conferences w i l l  limit access t o  a 
p o r t i o n  of the public unable to pay. Bu i l d i n g  s a f e t y  checks 
will be  curtailed b y  the public safety office; i n c r e a s i n g  t h e  
p o s s i b i l i t y  of costly vandalism and theft. M a n y  o t h e r  
h a r d ships will result as well as u n d e s i r a b l e  s p inoffs on 
special projects, for example reduced support wi l l  j e o p a r d i z e  
the fund raising campaign mo m e n t u m  w h i c h  led to U A F ' s  
recent success in securing a $1 m i l l i o n  endowment. In 
short, as w e  disappoint students and f a c ulty w h o  expect 
q u a l i t y  services from UAF, we  will at the same t i m e  b e  
removing the ba s e  of support that allows us to  g e n e r a t e  
a lternative sources of revenue, including grants and contracts 
and p r i v a t e  funds.

Physical Plant —  The budget does n o t  p r o v i d e  for fixed cost 
increases in utilities and other n o n - d i s c r e t i o n a r y  items; 
b u i l d i n g  m a intenance and r e n e wal/replacement d o l l a r s  will 
h a v e  to b e  used for these purposes. This on l y  inoreases  
future maint e n a n c e  costs.

U n i v e r s i t y  of  Al a s k a  FY93 
U n i v e r s i t y  of  Al a s k a  Southeast

Category

$th
FY92
Auth.

$th
FY93
Gov
Req.

$th $th 
FY93 FY93 
Reduced 

Budget Loss

#
Perm.
Pr o g r a m

#
Temp.
Staff

#
Perm.

Staff

T O TAL 13181.2 13464.5 12148.5 (1316.5) (17) (4)

Instruction 5077.7 5148.1 4644,7 (503.4) (2) (1) [ («)

I n t e r c o l . 
Athle t i c s 0 0 0 0 0 0 V
A c a d e m i c
Support 1087.8 1155.8 1042.8 (113.0) (1) 0 (1)

Institutional
Support 2330.0 2330.0 2102.2 (227.8) (5) 0 0

Physical
Plant 2430.7 2430.7 2193.0 (237.7) (5) (1) 0

Debt
Service 0 0 0 0 0 0 0

student
Services 1154.9 1266.7 1142.8 (123.9) (3) (1) 0

Library
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Services 1077.0 1110.0 1001.5 (108.5) (1) 0 (1)

Public
Service 5.0 5.0 4.5 (0.5) 0 0 0

S c h o l a r­
ships 18.2 18.2 16.4 (1.8) 0 0 0

Research 0 0 0 0 0 0 0

credit hours/course sections lost --- > (7,885hrs) (131sec)

I m p a c t :

A. INSTRUCTION -- Forced prog r a m  elimination o r  r e d u c t i o n  in
FY93 will result in the loss of a p p roximately 11 FTE faculty 
positions/ 78 courses, and 3,510 credit hours. In FY94, 
r equired additional reductions will res u l t  in the additional 
approximately loss of 12 FTE faculty, 76 courses, and 
approximately 4,020 credit hours. The antic i p a t e d  loss of 
t u i t i o n  funding as part of these p r o g r a m  e l i m i nations wi l l 
r a n g e  from $197.5 to $315.9.

U AS programs require a ma j o r i t y  of faculty t o  t e a c h  ac r o s s  
programs, across disciplines and across d e g r e e  levels w i t h i n  
a program. Therefore, specific p r o g r a m  eliminations and 
r eductions will result in course and enr o l l m e n t  losses i n 
o t her programs, or extension of the t i m e  it takes s t u d e n t s  to 
complete a degree program. Substitution of adjunct faculty 
m a y  n o t  resolve all concerns as sufficiently q u a l i f i e d  adjunct 
faculty may not exist in the community, o r  t h o s e  w h i c h  do 
m a y  n o t  b e  relied on for consistent service, or me e t 
continued compliance w i t h  academic q u a l i t y  standards. A s  a 
consequence, anticipated additional losses from this include 
12 courses, and 540 credit hours wi t h  an effec t i v e  a d d itional 
loss of tuition and fee revenues of $30.0.

O n  the Juneau Campus, any and all instructional p r o g r a m  
reductions or eliminations will be p r e d i c a t e d  on m i n i m i z i n g  
loss of degree-seeking students. Due t o  the diffe r e n c e s  of 
t h eir missions, p r o gram reductions w i t h i n  the Sitka and 
Ketchikan campuses are m o r e  difficult t o  ascertain.
Reductions are anticipated to include all instructional levels, 
including developmental and bridging p rograms as we l l  as 
degree programs.

D. LIBRARY SERVICES —  Reduction to Library Ser v i c e s  is
anticipated to not exceed 7.0-8.5% of t h e  pro p o s e d 
reduction. This w ould equate to an effective 10.0% 
reduction of staff availability to students or a r e d u c t i o n  to 
acquisition purchasing power of 60.0%. Infla t i o n  s ince 
FY90 has reduced library purchasing p o w e r  b y  over 35.0% 
w h i c h  has resulted in an inability to m a i n t a i n  curr e n t  
periodicals, subscriptions and reference b o o k s  and materials, 
and an inability to provide even m i n i m u m  b a s i c  r e f e r e n c e  
m aterials for the new programs.
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Co STUDENT SERVICES —  No reductions are po s s i b l e  to
academic-related student service support f u n c tions w i t h i n  the 
Ju n e a u  Campus. These support functions are a l r e a d y  
inadequately staffed to provide required student processing, 
a ssistance and records management functions. A n y  s i n g l e  
r eduction to staff dedicated to counseling, r e c r u i t m e n t  and 
r e t e ntion of students will effect a 40.0% loss in the r e gion's 
abil i t y  t o  recruit and retain freshmen students fr o m  t h e  region 
and improve retention of existing students t h r o u g h  t h e i r  
course of study to graduation. Adequate resou r o e s  for  
r e cruitment and retention are oritioal concerns in m e e t i n g  
m i s s i o n  goals, accreditation standards r e q u i r e m e n t s  a n d  
federally sponsored p r o g r a m  requirements, p a r t i c u l a r l y  t h o s e  
rela t e d  t o  financial aid programs. Due to t h e  l a c k  of 
regulatory governances and compliance, the s t u dent life, 
he a l t h  and activities components of the J u n e a u  Campus are 
the only remaining areas in student services w h e r e  
reductions can b e  accomplished. However, the a n t i c i p a t e d  
reduc t i o n  c o uld impact accreditation c o m pliance s t a n d a r d s  
r e q u i r e d  for a "resident” campus. The K e t c h i k a n  and S i t k a  
campuses h a v e  no flexibility to reduce st a f f i n g  in t h i s  area, 
as any reduction would totally eliminate s t u d e n t  s ervices at 
these sites.

D. O T HER SERVICES —

A c a d e m i c  Support —  N o  further reductions to t h o s e  m a d e  
dur i n g  the restructuring of 1987 can b e  m a d e  in a c a d e m i c  
support. Since th a t  restructuring, the J u n e a u  Ca m p u s  has 
reduced its academic administrative positions b y  30%, w h i l e  
expanding its responsibilities to include t w o  e x ternal 
campuses. A n y  further consolidation or  c o m b i n i n g  of 
schools u n d e r  fewer Deans w ould jeopardize t h e i r  a b i l i t y  to 
continuously review, enhance, modify or  d e v elop n e c e s s a r y  
cu r riculum or programs, direct resources t o  e n s u r e  o p t i m u m  
course and program offerings, ensure that financial 
resources are allocated to each p r o g r a m  efficiently, a n d  to 
prov i d e  optimum leadership for all faculty a n d  staff. ‘The 
K e t c h i k a n  and Sitka campuses have no f l e x i b i l i t y  to r e d u c e  
staffing in this area, as any reduction w o u l d  e l i m inate 
r e quired functional activities.

Institutional Support —  No further reductions t o  t h o s e  m a d e  
subsequent to the restructuring of the 1987 c a n  b e  m a d e  in 
institutional support w i t hout the elimination of a functional 
area. Since the restructuring, the J u n e a u  Campus has 
reduced its institutional administrative p o s i t i o n s  b y  71%, 
w h ile expanding its responsibilities to include t w o  external 
campuses. T h e  ma j o r i t y  of institutional supp o r t  f u n d i n g  
resides wi t h i n  the business and personnel s e r vice 
departments. Permanent staffing is no m o r e  t h a n  one deep 
in any accounting, business or personnel function, a n d  in a 
m a j o r i t y  of the staffing, two functions are c o v e r e d  w i t h i n  
each position. The Ketchikan and Sitka campuses h a v e  no  
flexibility t o  reduce staffing in this area, as any r e d u c t i o n  
w o u l d  eliminate required functional responsibilities.

7



Physical Plant —  Because the size of t h e  n o n - p e r s o n a l  
services b u d g e t  in Physical Plant g r e a t l y  exceeds t h a t  of all 
o t h e r  N C H E M  components and provides g r e a t e r  funding 
flexibility, the physical p l ant is t h e  on l y  a v a i l a b l e  s o u r c e  for 
t h e  b a l a n c e  of t h e  reduction as well as a n y  re q u i r e d  
t r a n sitional funding needed to supplement p r o g r a m  
reductions. These reductions could dou b l e  o u r  c u r r e n t  
de f e r r e d  maintenance levels, result in c l o s u r e  of a n c i l l a r y  
facilities, and impact health, safety and code compliance.

U n i v e r s i t y  of A l a s k a  FY93 
Statewide P rograms & Services

Category

$th
FY92
Auth.

$th
FY93
Gov
Req.

$th $th 
FY93 FY93 
Reduced 

Budget Loss

# # 
Perm. Temp. 
P r o g r a m  S t a f f

T O T A L 12703.5 12905.0 11643.2 (1261.8) (26) (3)

I n struction 0 0 0 0 0 0

I n t e r c o l . 
A t h l etics 0 0 0 0 0 0

A c a d e m i c
Support 2340.0 2541.5 2293.0 (248.5) (6) (1)

Institutional
Supp o r t 9696.1 9696.1 8748.1 (948.0) (20) (2)

Physical
Plant 245.0 245.0 221.0 (24.0) 0 (0)

Debt
S e r vice 442.4 442.4 381.1 (41.3) 0 0

S t u dent
Services 0 0 0 0 0 0

L i b rary
Services 0 0 0 0 0 0

Public
Service 0 0 0 0 0 0

S c h o l a r­
ships 0 0 0 0 0 0

R e search 0 0 0 0 0 0

Impact:
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ACADEMIC AND INSTITUTIONAL SUPPORT —  S t a t e w i d e  
functions such as accounting, payroll and benefits, 
u n i v e r s i t y  computing network, legal services, capital p r o j e c t  
management, and so on, are operational in n a t u r e  and if 
d i s c o ntinued at Statewide, considerable e c o n o m i e s  of scale 
w o u l d  be  lost b y  their dispersion t o  the a c a d e m i c  units. 
S tatewide is funding the first p h ase of a s y s t e m w i d e  
m a n a g e m e n t  study w h ich is presently a n a l y z i n g  the 
relationship and distribution of functions b e t w e e n  the 
campuses and Statewide to determine if any further 
r e alignment h a s  cost savings potential.

The " discretionary11 services in statewide w h i c h  m i g h t  y i e l d  
savings to the university system are m o r e  l i m i t e d  t h a n  first 
appears. Budget reductions of the m a g n i t u d e  sugge s t e d  will 
r e q uire ne a r l y  complete t e rmination of all a d m i n i s t r a t i v e  
systems oomputing development, r e s u l t i n g  in an  i n a b i l i t y  to 
achieve t h e  savings associated w i t h  e n h a n c e d  e l e c t r o n i c  data 
man a g e m e n t  and communications. B aseline s u p p o r t  for 
lower-cost distance education development and 
telecommunications services, w h i c h  are less e x p e n s i v e  and 
t i m e - c onsuming than direct travel, w o u l d  b e  c u r t a i l e d  or 
eliminated. T h e  Advance College T u i t i o n  program, w h i c h  
pro v i d e s  a direct service (and cost savings) t o  future 
generations of Alaskans through t h e  P e r m a n e n t  F u n d  
Dividend p r o g r a m  m a y  be discontinued
b e c a u s e  it w i l l  b e  several years, if ever, b e f o r e  t h e  p r o g r a m  
is self-supporting. Critical academic, voc/tech, h u m a n  
resource, affirmative action, legal, a n d  f i n ance support 
functions will b e  curtailed or eliminated.

Statewide is p ursuing a n  aggressive land m a n a g e m e n t  
strategy that, over time, should result in add i t i o n a l  revenue 
streams. However, those revenues do not exist t o d a y  to 
offset reductions. W e  are also trying to e n h a n c e  our p r i v a t e  
fund r a i sing program. Unfortunately, this area h a s  n e v e r  
b e e n  adequately funded, and like land management, 
currently needs more "seed" money, not less, t o  e v e n t u a l l y  
achieve any significant increase in p r i v a t e  donations.
Statewide also has been directly aff e c t e d  b y  t h e  n a t i o n a l 
r ecession and l o w  interest rates. In t h e  past, interest 
earnings on our cash balances w e r e  a m a j o r  r e v e n u e  source 
and w e r e  u s e d  t o  subsidize the academic u n i t s  b y  r e d u c i n g 
risk m a n a g e m e n t  c h a r g e - b a c k s . F o r  FY92, i n terest e arnings 
projections indicate the p o ssibility of i n s u f f i c i e n t  earnings to 
m e e t  s t a t e w i d e Ts own revenue needs g r e a t l y  i n c r e a s i n g  the 
proba b i l i t y  t h a t  no reductions to charge b a c k s  c a n  b e  m a d e  in 
FY92 or FY93.
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D a te  K e re rre a : r e o ru a ry  iy ,  i y y z  

D a te  o f  C om m ittee  A c tion :

f U K l t t t K  K t r t K K A b j ; itate Aitaurs 

Jud ic ia ry

H B  5 4 9T he  H E A L T H  E D U C A T IO N  A N D  S O C IA L  S E R V IC E S  C om m ittee conside red : _________

H O U S E  B IL L  N O . 5 4 9  E X E M P T  U  O F  A K  F R O M  A P A  P R O C E D U R E S

"A n  A ct exem pting  the U n iv e rs ity  o f  A la ska  fro m  the adm in istra tive ad jud ica tion  p ro v is io n s  o f  the 
A dm in is tra t iv e  P rocedu re  A ct; and p ro v id in g  fo r  an e ffe c tiv e  date."

R E C O M M E N D A T IO N S : 
be rep laced  w i t h _________
[ ] have  attached am endm en ts (s )
[ ] d o  pass 
[ ] d o  no t pass 
[ ] no recom m enda tion s 
[ l^ t n d iv id u a l recom m enda tion s 
[ ] add ition a l re fe r ra l to  t h e _____

[ ] the sam e title 
.1 ] a new  title

C om m ittee

A D O P T S : le tte r o f  Intent

A T T A C H E S  N E W  F IS C A L  N O T E (s ) :

[ ] fis c a l im p a c t________________________
(Dept) A P P R O V E S  P R E V IO U S : 

[ ] fisc a l n o t e (s )________
(Dcpt/Datc)

[ j^ f z e r o  fis c a l no te [ i -  t7 I 1 ze ro  fisc a l no re (s )
SIGNING DO PASS DP OTHER RECOMMENDATIONS DNP NR AM
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T J n iv e r s it y  o f  A l a s k a  F a ir b a n k s  ^

Governance Office
Fairbanks, Alaska 99775-0600 

(907) 474-7964 •  FAX: (607) 474-5213

MEMORANDUM

TO: Pat Carney
Georgianna Lincoln 
Bettye Davis 
Cheri Davis 
John Gonzales 
Mark Hanley 
Mike Miller
Health, Education and Social Services

FROM: Lois Hildenbrand, President
UAF Staff Council

DATE: April 8, 1992

SUBJECT: Administrative Procedures Act

Attached is a resolution regarding the Administrative Procedures Act 
passed by the UAF Staff Council today. Staff Council Is in favor of House 
Bill 549. If you would like to discuss this matter further, do not hesitate 
to contact me at 747-7043.

LH/kam

Attachment

cc Tom Moyer
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The UAF Staff Council approved the following at its meeting #43 on April 8,1992:

RESOLUTION PASSED (2 nays and 1 abstention)
B s a c B a s s s a s s s r & a s

WHEREAS, The Alaska Administrative Procedures Act (APA) adjudication procedures apply to 
boards and commissions listed in Sec. 44.62.330, in third party actions dealing with the 

• granting or denying "...a right, authority, license, or privilege...," and
WHEREAS, AS 14.40 gives the Board of Regents the right to "...adopt reasonable rules, orders, 

and plans.for the good government of the University," and
WHEREAS, Title 14, Article VII, Section 3 of the Alaska Constitution, indicates that the Board 

has plenary authority to govern and manage the University, and
WHEREAS, Transcripts of the legislative history of the APA statute reveal that the legislators had 

no intention that the quasi-judicial proceedings included in the APA be used for employee 
or student grievances, but rather for what am essentially licensing decisions and disputes' 
involving state boards and commissions, and

WHEREAS, The APA grievance procedures do not apply to any other employee group in the state, 
and

WHEREAS, The majority of University grievances, traditionally built around a process of peer 
review and consideration with appeal rights at several levels all the way to the President, 
are resolved at an early stage of review and are done so at little or no cost to the grievant or 
to the University, and

WHEREAS, APA requirements will increase cost, complexity, and formality of grievance 
procedures and are therefore contradictory to the resolution of student and employee 
grievances, and

WHEREAS, I f  HB 549/SB441 is not passed, it is anticipated that the University will have to pay 
‘ approximately $200,000 per year far hearing officers, and associated costs involved with 
this complex process, now

THEREFORE BE IT RESOLVED, That the UAF Staff Council supports the passage of HB 
549/SB441 to exempt UA grievance from APA.



MR

R-92 WED 13:00 FAX NO. 9077861055 P. 02

A n c h o r a g e  A l a s k a  
A p r i l  6, 1 9 9 2

H o u s e  H e a l t h ,  E d u c a t i o n  a n d  S o c i a l  S e r v i c e s  
C o - C h a i r m a n  P a t  C a r n e y  
C o - C h a i r m a n  G e o r g i a n n a  L i n c o l n  
V i c e - C h a i r m a n  B e t t y ©  D a v i s
M e m b e r s  C h e r i  Davis, J o h n  G o n z a l e s ,  M a r k  H a n e l y ,  M. A .  M i l l e r

W e  t h e  u n d e r s i g n e d  a r e  a l l  f o r m e r  f a c u l t y  m e m b e r s  o f  A n c h o r a g e  
C o m m u n i t y  C o l l e g e  a n d  c u r r e n t  f a c u l t y  m e m b e r s  o f  t h e  U n i v e r s i t y  
o f  A l a s k a  A n c h o r a g e .  W e  w i s h  t o  i n d i c a t e  o u r  s t r o n g  s u p p o r t  f o r  
H o u s e  C o n c u r r e n t  R e s o l u t i o n  No. 55 a n d  o u r  s t r o n g  o p p o s i t i o n  t o  
H o u s e  B i l l  No. 5 4 9  e x e m p t i n g  t h e  U n i v e r s i t y  o f  A l a s k a  f r o m  t h e  
A d m i n i s t r a t i v e  P r o c e d u r e s  Act.

R a y  N o b l e

P a u l  A l e x a n d e r C ^ c u ^ ^ . O ^ ^ W ^ _  

B r i a n  W i l l i a m s

J o h n  M e a r s  

V i n c a  Cl a y d c 

E m i l  R e m u s

F r a n k  G r o s s

M i k e  B u e s s e l e r
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IN THE UftrlSLATUBE OF THE STATE OF ALASKA 

S.B. 4 4 1

EB . 5 4 9

W* tft# Vfldtrsigtwd oppose “An Act eawnpting the University of Alaititt 
from tfce administrative provisions of tat Administrative Procedure act and 
providing for am <ffecttve date."
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IN THE LEGISLATURE OF THE STATE OF ALASKA

S.B.441
HB.549 '

We the undersigned oppose “An Act exempting the University of Alaska 
from the administrative adjudication provisions of the Administrative 
Procedure act and providing for an effective date,

< / ~ 3
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We th e  undersigned oppose "An Act ewmpfctag ifce University of Alaska 
from tfce administrative provisions of tfce Administrative Procedure act and 
providing for an effective date/
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A LA SK A  STATE AFT-C IO
2501 CoowMTtU Dr. y f.SlSlJtA v*.Aiuhon«, Alukn 99901 FiMunk*. Atoka 99701(907) 258-6281 [t f (907) 456-2030

MANO FREY V o ^ l w /  ' GARY BROOKSExecutive President Secretary / Treasurer

I \vA^To: Paul Fuhs: Office of the Governor \HIJvT
From: Laura Kelley, AKL-UIO Vice President' (907-786 1645)

733 W§st 4th m ?  * !  v . ■ ' A  ’* *, .
Achorage, A M # 99501 • t. , . ' " V  t

Re: PropoSed Legation exempting the Univer&ty of Alaska from 
the Alaska Administrative Procedures Act, v’1

• i • * • ) #
Wen understand that the University of Alaska has requested the 
Administration introduce' a’ bill exempting the University,of Alaska, 
frbm the Alaska Administrative Procedures Ac# This is ,n6t good. *' 
legislation! and it haS a loiig and Expensive'history,'' ’ •' **. ?. \
}  t  I  "  ' ' ' '•!.’ ! Vs J, \  * "l.

rThfc University of Alaska was ûeti by a Professor nafiied Adelh, the 
: gist'of the suit' reVolved around the feet that Ms. Adeh \vas debied
I. " __!____ •»  , ____ J  , ___ /■*.. l l  _____

J uhder die Alaska Administrative procedures "Act and' available to all ; 
’ othei State Employees., The court ruled die Administrative \  *

college teachers into the umveTsity, die university:
*• ' ,1." unilaterally repudiated the existing collective bargaining •* 

agreement between the University of Alaska and the AlaskA •; ■*' 
Conftnunky Colleges Federation of Teachers 240H  (‘thdunipii for me

Procedures
Act. * * * ’* .. f  V v ' .*'*■

2. Merjged me 306 £ohimuiiity college teathers into me 
university personnel procecivreS and* gheVaiice policy while 
simultaneously denying 130 of them tenure aha/or proper 
placement into me university job titfegiids.

The ACCFT 2404 filed a grievance on behalf of its 130 injured
members. Naturally, the University refused to recognize the
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Ralph McGRATH and Don 
Mohr, Appellants,

v.

UNIVERSITY OF ALASKA, Appellee. 

No. S-3418.

Supreme Court of Alaska.

June 21, 1991.

Following merger of state community 
college system into state university system, 
professors filed grievance regarding tenure 
status. The Superior Court, Third Judicial 
District, Anchorage, Brian C. Shortell, J., 
affirmed university’s determination that 
Administrative Procedure Act was not ap­
plicable to grievance, and appeal was tak­
en. The Supreme Court, Rabinowitz, CJ., 
held that Alaska Administrative Procedure 
Act was applicable to University of Alaska 
employee grievance proceedings.

Reversed and remanded.

1. Administrative Law and Procedure
«=5

Colleges and Universities *=8(1) 

Alaska Administrative Procedure Act 
was applicable to University of Alaska em­
ployee grievance proceedings; Act proce­
dures were not inconsistent with authority 
of Regents to manage University. AS 44.- 
62.330-44.62.650.

2. Administrative Law and Procedure
*=441

Claims involving legislative as opposed 
to adjudicative facts, are not controlled by 
adjudicative provisions of Administrative 
Procedure Act AS 44.62.330-44.62.650.

Robert A. Royce, Jermain, Dunnagan & 
Owens, Anchorage for appellants.

Thomas P. Owens, Jr. and C. Ann Court­
ney, Owens & Turner, P.C., Anchorage, 
William R. Kauffman, Fairbanks, for appel­
lee.

Before RABINOWITZ, C.J., and 
BURKE, MATTHEWS, COMPTON and 
MOORE, JJ.

OPINION

RABINOWITZ, Chief Justice.

I. FACTS AND PROCEEDINGS

The University of Alaska ("University") 
is a statewide institution which operates 
both four-year universities and community 
colleges. In 1987, the University under­
took a system-wide restructuring and elimi­
nated the separate administration of the 
community colleges. Previously, the facul­
ty at the community colleges had been rep­
resented by the Alaska Community Col­
leges’ Federation of Teachers, Local 2404, 
and covered by a collective bargaining 
agreement This agreement had no rank 
or tenure provisions. After the restructur­
ing, the community colleges’ faculty was 
offered an opportunity to transfer to the 
combined faculty of the University of Alas­
ka. In the combined faculty, the communi­
ty college faculty would not have union 
representation and the employees would be 
subject to the same rank and tenure sys­
tem as their colleagues at the University of 
Alaska.

All members of the community colleges' 
faculty were offered an opportunity to 
transfer to the combined faculty, and all 
but one accepted. The University's Beard 
of Regents adopted a policy “to provide the 
guidelines for faculty appointment, tenure, 
academic ranks, and salary for faculty in 
the transition.” The policy provided that 
former full-time community college faculty 
with seven full years of service were eligi­
ble to receive tenure; those with four to six 
years were eligible to receive two-year con­
tracts; and those with fewer years of ser­
vice were eligible to receive one-year con­
tracts. No former community college fac­
ulty member was offered a full-professor- 
ship; the highest rank offered was associ­
ate professor.

Many community college faculty mem­
bers were dissatisfied with their rank and 
tenure assignments. Associate Professor 
Don Mohr, as a representative of the com-
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A L A S K A  S T A T E  A F L - C I O

MANO FREY V j ‘ GARY BROOKS
Executive President \ K T  J Z /J  Secretary /  Trcauuret

I w #
To: Paul Fuhs: Office of the Governor •••
From: Laura Kelley, AFL-UIO Vice President' (91)7-786 1645)

783 w$>t 4 th  m? ik / v.. '  a  i ;  r \  L ." • , .
Achorage, Alaska 99501. , ’ " V  / h. 1V >(

Re: Proposed L e g a tio n  exempting the 'University "of Alaska from  
th e  Alaska A dm inistrative Procedures Act. v* ‘

f ...*•• „*» \  « • n
V I ' , ,

We und^rsfapd’th a t the University o f Alaska has requested the % 
A chninlstfatibn introduce' a' bill ekefhpting the Unjiyersity.of A laska. 
frdm  th e Alaska Adm inistrative PrdceduteS Ac£ This is n o t good. v 
legisladod an d ith aS  a lodg and Expensive'history,' ’ ’ •' 
i  ' v !'-■ ' , *• ' X  * %

:Thfe U niversity of Alaska was slued b y  a Professor naihed  Adeh, th e  
/  g ig fof th e  suifreV olved around the fact that Ms. Adeh Was dehied
i .  ~r i  ' »  i __________ , _________ ,  , <  _  ,  . / * ,   t .  . . . . . .   ■ >.!............j . . ; . .

College te'achers in to  the university, die university:
*• v .1 / unilaterally  repudiated the existing collective bargaining / '  

agreem ent betw een the University o f Alaska and  th e  AMskA 
C oninunity  Colleges Federation of Teachers 2404 (‘thd  unipri for the

"  V < •' It f f  k 'I it*f
2. M erged m e 300 <*ohmimiity college teachers in to  the 

university  personnel profce<Wre$ and* giievaiice policy while 
sim ultaneously denying 130 of them  tenure a h a /o r p roper 
p lacem ent in to  the university job tide grids.

The ACCFT 2404 filed a grievance on  behalf of its 130 in jured
m em bers. N aturally, the University refused to recognize th e
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grievance procedure in  the union contxact-so the grievance was 
filed un d er the university grievance policy.

Since the final determ inator of th e  university's grievance procedure 
is th e  President of the University—the same person  who rem anded 
the 300 com m unity college teachers to the university personnel 
procedures and  the inappropriate job title grids—a  university  
grievance com mittee recom m ended to the then President of d ie  
University Donald Q’D ow d-that the existing grievance procedure was 
inadequate and  the Adm inistrative Procedures Act should apply. 
Donald O’Dowd rejected the recom mendation of the com mittee and 
denied the grievance.

The ACCFT 2404 filed litigation—which ultim ately w ent to  th e  
Alaska Suprem e C ourt On 6 /26 /91  in  a  5-0 decision the C ourt ru led  
th a t th e  Administrative Procedures act m ust apply to  th e  U niversity 
o f Alaska grievance procedure, (see attached)

The proposed legislation is no t about student's and their com plaints 
about grades, cafeteria food and the like. The proposed legislation is 
an  attem pt on th e  p art of the  University to deny all of its 3500 
em ployees the protections th a t all o ther State em ployees have.

„ NonJ
The university  lost in  Court and is nmt attem pting to  subvert th e  law  
through th is legislation. Outside legal counsel, Tom Owens so fa r has 
been paid  $88641.70 to represent the University is this m atte r and 
lo s t

%
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Ralph McGRATH and Don 
Mohr, Appellants,

v.

UNIVERSITY OF ALASKA, Appellee. 

No. S-3418.

Supreme Court of Alaska.

June 21, 1991.

Following merger of state community 
college system into state university system, 
professors filed grievance regarding tenure 
status. The Superior Court, Third Judicial 
District, Anchorage, Brian C. Shortell, J., 
affirmed university's determination that 
Administrative Procedure Act was not ap­
plicable to grievance, and appeal was tak­
en. The Supreme Court, Rabinowitz, CJ., 
held that Alaska Administrative Procedure 
Act was applicable to University of Alaska 
employee grievance proceedings.

Reversed and remanded.

1. Administrative Law and Procedure
<3=5

Colleges and Universities <*=>8(1) 
Alaska Administrative Procedure Act 

was applicable to University of Alaska em­
ployee grievance proceedings; Act proce­
dures were not inconsistent with authority 
of Regents to manage University. AS 44.-
62.330-44.62.650.

2. Administrative Law and Procedure
<*=>441

Claims involving legislative as opposed 
to adjudicative facts, are not controlled by 
adjudicative provisions of Administrative 
Procedure Act AS 44.62.330-44.62.650.

Robert A. Royce, Jermain, Dunnagan & 
Owens, Anchorage for appellants.

Thomas P. Owens, Jr. and C. Ann Court­
ney, Owens & Turner, P.C., Anchorage, 
William R. Kauffman, Fairbanks, for appel­
lee.

Before RABINOWITZ, C-T., and 
BURKE, MATTHEWS, COMPTON and 
MOORE, JJ.

OPINION

RABINOWITZ, Chief Justice.
I. FACTS AND PROCEEDINGS

The University of Alaska (“University") 
is a statewide institution which operates 
both four-year universities and community 
colleges. In 1987, the University under­
took a system-wide restructuring and elimi­
nated the separate administration of the 
community colleges. Previously, the facul­
ty at the community colleges had been rep­
resented by the Alaska Community Col­
leges’ Federation of Teachers, Local 2404, 
and covered by a collective bargaining 
agreement This agreement had no rank 
or tenure provisions. After the restructur­
ing, the community colleges' faculty was 
offered an opportunity to transfer to the 
combined faculty of the University of Alas­
ka. In the combined faculty, the communi­
ty college faculty would not have union 
representation and the employees would be 
subject to the same rank and tenure sys­
tem as their colleagues at the University of 
Alaska.

All members of the community colleges’ 
'acuity were offered an opportunity to 
transfer to the combined faculty, and all 
but one accepted. The University’s Board 
of Regents adopted a policy “to provide the 
guidelines for faculty appointment, tenure, 
academic ranks, and salary lor faculty in 
the transition.” The policy provided that 
former full-time community college faculty 
with seven full years of service were eligi­
ble to receive tenure; those with four to six 
years were eligible to receive two-year con­
tracts; and those with fewer years of ser­
vice were eligible to receive one-year con­
tracts. No former community college fac­
ulty member was offered a full-professor- 
ship; the highest rank offered was associ­
ate professor.

Many community college faculty mem­
bers were dissatisfied with their rank and 
tenure assignments. Associate Professor 
Don Mohr, as a representative of the com-
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munity colleges' faculty union, filed an in­
formal grievance on behalf of faculty mem­
bers who claimed that they were v/rongly 
denied tenure. Similarly, Associate Profes­
sor Ralph McGrath requested a change in 
the rank assignments. Thereafter, the two 
professors filed a formal grievance: on be­
half of themselves and seventy-three other 
former community college faculty mem­
bers.

At the time Mohr and McGrath filed their 
initial complaints, the University of Alas­
ka’s administration had not yet established 
grievance procedures for the newly inte­
grated institution. The Anchorage campus 
chancellor adopted an interim grievance 
procedure, which mirrored the procedures 
previously used by the Anchorage campus. 
The chancellor then appointed an interim 
grievance council (“council”) to implement 
the interim procedures.

The council conducted a preliminary in­
vestigation and determined that a griev­
ance hearing should proceed. Additionally, 
the council recommended that the Universi­
ty hold this formal grievance hearing in 
accordance with the provisions of Alaska’s 
Administrative Procedure Act ("APA”), AS
44.62.330-.650.

However, the president of the University 
rejected the council's recommendation that 
the grievance be processed in accordance 
with the APA. Instead, it was determined 
that the grievance would be processed un­
der the Board of Regents’ Policy, s e e 04.- 
04.01 (June 4, 1987), and the interim griev­
ance procedures. Under the Board of Re­
gents’ policy, the council was required to 
recommend dismissal or hold a hearing on 
the grievance within thirty days of its fil­
ing, and then forward a recommendation to 
the chancellor for decision. The chancel­
lor's decision was then appealable to the 
president

1. Summary judgment was granted in this case 
on the basis o f  stipulated facts and exhibits. De 
novo review is the applicable standard o f  review 
on an appeal from  a grant o f  summary judg­
ment. Kollodge v. State, 757 P.2d 1028, 1032 
(Alaska 1988). There is no genuine issue o f 
material fact; rather, this appeal concerns statu­
tory interpretation, which involves ou r own in-

The council notified McGrath and Mohr 
that it was ready to go forward with the 
hearing and that procedures would not be 
governed by the APA. Rather than pro­
ceeding with the hearing before the coun­
cil, McGrath and Mohr then filed a com­
plaint in superior court, seeking a declara­
tory judgment and mandatory injunction to 
require the University to conduct the griev­
ance hearing under the APA. They con­
tended that the APA procedures were re­
quired and that the contemplated grievance 
procedures denied them due process.

Thereafter, the plaintiffs and the Univer­
sity filed motions for summary judgment. 
The superior court held that the APA did 
not apply to the grievance proceedings in 
the instant case. 1

II. DISCUSSION

A. D o  th e  p r o v i s i o n s  o f  t h e  A P A  g o v ­
e r n  t h e  g r i e v a n c e  p r o c e e d i n g s  i n  
t h i s  c a s e ?

Article 8 of the APA deals with adminis­
trative adjudication. AS 44.62.330(a) pro­
vides, in part, that ”[t]he procedure of the 
state boards, commissions, and officers list­
ed in this subsection ... shall be conducted 
under AS 44.62.330-44.62.630. This proce­
dure, including, but not limited to ... con­
duct of hearings ... shall be governed by
this chapter ’’ AS 44.62.330(aK45) lists
the University of Alaska as a covered enti­
ty, with the proviso “except to the extent 
that its inclusion is inconsistent with the 
provisions of AS 14.40.”

McGrath and Mohr argue that AS 44.62.- 
330(a)(45) mandates that their grievances 
be processed in accordance with procedures 
called for by the APA. The University 
advances numerous arguments in support 
of the superior court's grant of summary 
judgment and its holding that the APA is 
inapplicable to the proceedings in question.1

dependent judgment. Waller v. Richardson, 757 
P.2d 1036, 1039 n. 4 (Alaska 1988).

2. The University emphasizes that the superior 
court reasoned, in part, as fo llow s in reaching 
its decision:

(1 ) AS 44.62J 3 0 (a ) (4 5 ) requires the Universi­
ty to comply with the procedural require-
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More particularly, the University contends 
that the legislative history of AS 44.62.- 
330(a) demonstrates that the legislature 
never intended to interfere with the Board 
of Regents' independent power to manage 
and govern the internal affairs of the Uni­
versity; that the University's grievance 
procedures are reasonable; that application 
of the APA to the University’s grievance 
proceedings would be inconsistent with AS 
14.40; that the APA by its very nature 
does not apply in the circumstances of this 
case; that grievance procedures are not 
"procedures” within AS 44.62.330; that the 
APA only applies to "adjudicative facts" 
not to "legislative facts;” and that the 
statutory framework governing personnel 
matters for state agencies and other public 
employees shows that the APA does not 
->nply to the University’s grievance proce­
dures.

We have reviewed all of the University’s 
contentions listed above and conclude that 
they should be rejected. Therefore, the 
APA’s procedures must govern any griev­
ance hearings in the case at bar.

(i) Applicability of the APA

[1 ] As noted at the outset, AS 44.62.- 
330-.630 governs the adjudicative proce­
dures of the University "except to the ex­
tent that its inclusion is inconsistent with 
the provisions of AS 14.40.” AS 44.62.- 
330{aX45). The University notes that un­
der AS 14.40.170(15X1). the Board of Re­
gents may "adopt reasonable rules, orders 
and plans ...  for the good government of 
the university....” The University then 
argues that since its rules governing griev­
ance procedures are reasonable, an applica­
tion of the APA procedures to its grievance 
proceedings would, be inconsistent with the 
authority of the Board to manage the Uni-

m enu o f  the APA 'except to the extent that 
[the APA's] inclusion is inconsistent with the 
provisions o f  AS 14.40;* (2 ) AS 14.40 specifi­
ca lly  authorizes the Board to 'adopt reason­
able rules, orders and plans . . .  fo r  the good 
government o f  the University;* (3 ) the Alaska 
Legislature did not intend the University to be 
required by law to  conduct the APA grievance 
procedures if the University were to adopt 
valid, adequate, and fa ir grievance procedures 
o f  its own: (4 ) under AS 14.40.170 (bX l),

versity. More specifically, the University 
contends that the APA procedures are in­
consistent with AS 14.40 because they are 
more extensive and costly than its own 
reasonable grievance procedures, and 
therefore they are precluded under AS 44.- 
62.330(aX45).

We think these contentions are adequate­
ly and correctly answered by Judge Ser- 
dahely’s opinion Aden v. University o f  
Alaska, No. 3AN-85-17179 Civil (Alaska 
Super., Feb. 2, 1987). In rejecting conten­
tions similar to those advanced by the Uni­
versity in the instant case, Judge Serdahely 
held the following;

The Court concludes that AS 44.62.330 et 
seq. does apply to Defendant University 
of Alaska and Defendant’s griev­
ance proceedings must comply with the 
provisions of such Act

In so ruling, the Court notes that on its 
face, the APA applies to Defendant Uni­
versity of Alaska. AS 44.62.330(45) [sic] 
expressly provides that the provisions of 
the Act apply to the "University of Alas­
ka, except to the extent that its inclusion 
is inconsistent with the provisions of AS 
14.40.” Having reviewed the provisions 
of AS 14.40, particularly including the 
powers and duties of the University 
President as defined in AS 14.40.- 
210-.220, the Court concludes that there 
is nothing inconsistent between such pro­
visions and the APA. Clearly, the Presi­
dent’s power to appoint professors and 
assistants, and to define and supervise 
the duties of such persons, are not incon­
sistent with the APA hearing procedure 
which is designed to guarantee due pro­
cess to persons adversely affected by 
administrative action, such as adverse 
employment or personnel action.

grievance procedures adopted by the Board 
need on ly be "reasonable," and the procedures 
instituted by the University meet this test o f 
reasonableness; and (5 ) to the extent that the 
APA would require the University to hold sub­
stantially m ore extensive, time consuming, 
and expensive procedures than would be re­
quired under the va lid ly adopted and reason­
able University grievance procedures, applica­
tion o f the APA would be inconsistent with AS 
14 .40 .170(bX l).



McGRATH v. UNIVERSITY OF ALASKA Alaska 1373
Clt* u  813 PJtd 1370 (A laska 1991)

(ii) Does the APA govern intra-agency 
adjudications, such a3  employee 
grievance hearings?

Three arguments advanced by the Uni­
versity of Alaska converge here. The Uni­
versity contends that the statutory frame­
work governing personnel matters for 
state agencies and public employees shows 
that the APA does not apply to University 
grievance proceedings; that grievance pro­
cedures are not procedures within AS 44.- 
62.330; and that the APA applies only to 
adjudicative facts, not legislative facts.

The University correctly observes that 
the State Personnel Act, AS 39.25.010-.220, 
“governs personnel matters for all state 
employees in non-exempt service posi­
tions." AS 39.25.090. Neither those state 
employees in non-exempt service positions 
nor state employees covered by the Public 
Employment Relations Act ("PERA”), AS 
23.40.070-.260, are covered by the APA 
procedures when grievance proceedings are 
implicated.3 Therefore, the University con­
cludes that the “the Legislature intended 
University employees to have only the 
same rights as state and other public em­
ployees in personnel m atters....”

University employees, however, are ex­
empt from the State Personnel Act. AS 
39.25.110(5). Thus, they do not receive the 
protection of grievance rules promulgated 
by the Director of Personnel under AS 
39.25.150(16). Consequently, the exclusion 
of other state personnel from the APA 
does not, in our view, conclusively demon­
strate that University personnel should be 
similarly excluded.

3. The personnel division o f  the Department o f 
Administration adm inisters the State Personnel 
Act. AS 39.25 .030. The labor relations agency 
administers PERA. AS 23.40.090; AS 23.40.170. 
Neither o f  these agencies a re  enumerated under 
the APA. AS 44 .6 2 330 (a ). However, hearings 
conducted pursuant to either o f these statutes 
contain considerable procedural protections. 
See AS 3 9 35 .1 70 -. 176; 2 AAC 10.400-.440. 
PERA applies to the University when the Uni­
versity has a collective bargaining agreement. 
See Alaska Community Colleges' Fed'n o f Teach­
ers v. University o f  Alaska, 669 P.2d 1299 (A laska 
1983). Hearings conducted under that agree­
ment would be conducted pursuant to 2 AAC 
10.40Q-.440. The University concludes that
where no collective bargaining agreement ex-

The University relies on two statutes in 
support of its argument that intra-agency 
grievance proceedings are not the type of 
proceedings meant to be included within 
AS 44.62.330. First, the APA's definition 
of "regulation” excludes anything which 
“relates only to the internal management 
of a state agency." AS 44.62.640(aX3). 
Second, the State Personnel Act establishes 
procedures for amendment of personnel 
rules affecting non-exempt state employ­
ees. AS 39.25.140. Subsection (e) of this 
section states, "[t]he rules adopted under 
this chapter relate to the internal manage­
ment of state agencies and their adoption is 
not subject to the Administrative Proce­
dure Act.” While the State Personnel Act 
does not apply to University employees, the 
University argues, by analogy, that a blan­
ket legislative intent exists not to have the 
APA apply to employment matters.

We believe these arguments are funda­
mentally flawed. Both statutes refer to 
the application of the APA to an agency’s 
rulemaking authority, i.e. the adoption of 
rules. Neither statute applies to an agen­
cy’s adjudicatory functions. If adjudica­
tion and rulemakir. 3  were coextensive, 
these statutes would be controlling here. 
However, the two functions differ signifi­
cantly. Rulemaking procedures are de­
signed to ensure a fair and open adoption 
of policy; adjudication procedures are in­
tended to ensure a fair application of policy 
to parties.4 Thus, the fact that rulemaking 
procedures do not apply to internal person­
nel rules does not indicate that the protec­
tions of the APA’s adjudicatory procedures

ists, hearings should be conducted pursuant to 
internal policy. We think a more logical con­
clusion is that where no collective bargaining 
agreement exists, hearings should be conducted 
pursuant to the APA.

i. See Wickersham v. State, Commercial Fisheries 
Entry Comm'n, 680 P.2d 1135, 1139, 1143-44 
(Alaska 1984). See also R . Cass Si C. Diver, 
Administrative Law  325 (1987 ) ('There is no 
doubt, however, that the procedures requisite 
fo r  decisions addressing many members o f  an 
affected class on grounds generally applicable 
classwide are m inimal in comparison to the 
procedures constitutionally required fo r  individ­
ualized determinations.").



1374 Alaska 813 PACIFIC REPORTER, 2d SERIES

are inapplicable to individual personnel de­
cisions.

The APA outlines the manner in which a 
hearing "to determine whether a right, au­
thority, license or privilege should be re­
voked, suspended, limited, or conditioned" 
is initiated. AS 44.62.360. It similarly in­
forms as to how a hearing "to determine 
whether a right, authority, license or privi­
lege should be granted, issued or renewed" 
is initiated. AS 44.62.370. From these 
provisions, the University concludes that 
the APA only covers hearings which con­
cern righi's, authorities, licenses, and privi­
leges, and that this does not include "intra- 
agency personnel matters." In support of 
this argument, the University cites cases 
from other jurisdictions, holding that their 
respective administrative procedure acts 
are inapplicable to agency personnel deci­
sions.5

The University further contends that the 
APA adjudication procedures are inapplica­
ble because McGrath is not grieving “adju-

5. In  Abramson v. Board o f Regents, Univ. o f 
Hawaii, 548 P.2d 253 (Hawaii 1976), the plain­
t i f f  who was denied tenure and sued asserted, in 
pan , a denial o f her rights under the Hawaii 
APA. Id. at 255. This portion o f  her c laim  was 
rejected because the coverage o f that act was 
lim ited to “ 'a proceeding in which the legal 
rights, duties o r privileges o f specific parties are 
required by law to be determined after an op­
portunity fo r  agency hearing.' ”  Id  at 263. Ac­
cord Klein v. State Bd. o f Educ., 547 So.2d 549, 
551-52 (Ala.Civ.App.1988), cert, quashed by Ex 
parte Klein 547 So.2d 554 (A la.1989). However, 
Alaska's APA has no such lim itation. Therefore, 
this authority is not on point here.

The University o f Alaska interprets McCarrey 
v. Commissioner o f Natural Resources, 526 P.2d 
13S3 (A laska 1974), as holding that "the APA 
applies on ly where a  particular agency statute 
provides fo r  a hearing and adjudication." This, 
however, overstates the holding. The APA’s ad­
judicatory chapter on ly includes the "Division o f 
Lands under Alaska Land Act where applicable." 
AS 44 .62J30 (aX 9 ) (emphasis added). The land 
act gave the commissioner discretion to term i­
nate grazing leases; hence, we held that applica­
tion o f  the APA was not required. McCarrey, 
526 P 3 d  at 1336. Where not sim ilarly limited, 
however, the APA would apply across the board. 
McCarrey quotes from  the federal APA, which, 
like the Hawaii APA, is limited to cases where 
"adjudication [is] required by statute to be de­
termined on the record after opportunity fo r  an 
agency hearing." 526 P.2d at 1356 n. 17 (quot­
ing 5 U.S.C.A. § 554 (1967 )). Alaska's APA as it 
applies to the University has no such lim itation;

dicative facta,” but rather “legialative 
facta.” As one court explained, “agencies 
employ rulemaking procedures to resolve 
broad policy questions affecting many par­
ties and turning on issues of ‘legislative 
fact’ Adjudicatory hearing procedures are 
used in individual cases where the outcome 
is dependent on the resolution of particular 
‘adjudicative facts.’ " Independent Bank­
ers Ass'n o f  Georgia v. Board o f  Gover­
nors o f  Fed. Reserve Sys., 516 F.2d 1206, 
1215 (D.C.Cir.l975).«

The limitation of administrative adjudica­
tory hearings to adjudicatory facts is not 
made explicit in the APA. 7 Nevertheless, 
the distinction has been recognized. See 
Wickersham v. State, Commercial Fisher­
ies Entry Comm’n, 680 P.2d 1135, 1143-47 
(Alaska 1984) (refusing to apply the more 
relaxed public notice requirements of rule- 
making procedures to adjudicatory proce­
dures which involve individual rights). The 
structure of the APA, which establishes 
separate procedures for rulemaking and

indeed, it specifically applies "notwithstanding 
sim ilar provisions in the statutes dealing with 
the state boards, commissions, and o fficers list­
ed." AS 44 .62330 (a ). Thus, the fact that the 
adjudicatory provisions o f the APA do not apply 
to term ination o f a grazing lease does not dic­
tate that they are inapplicable to University o f 
Alaska grievance procedures.

6. In  Independent Bankers, the United States 
Court o f Appeals fo r  the District of Columbia 
Circuit adopted the fo llow ing distinction;

Adjudicative facts a re the facts about the par­
ties and their activities, businesses, and prop­
erties. Adjudicative facts usually answer the 
questions o f  who did what, where, when, 
how, why, with what motive o r  intent; adjudi­
cative facts are roughly the kind o f facts that 
go to a ju ry  in a ju ry  case. Legislative facts 
do not usually concern the immediate parties 
but are general facts which help the tribunal 
decide questions o f law  and policy and discre­
tion.

516 F.2d at 1215 n. 26 (quoting 1 K . Davis, 
Administrative Law Treatise § 7.02 at 413 
(1958)).

7. Cf. C a lifo rn ia Code, Government Code 
§§ 11000-11329 at § 11500(f) (West 1980), 
which defines "adjudicatory hearing" to mean 
"a state agency heai'.<(;  which involves the per­
sonal o r  property rights o f  an individual, the 
granting o r  revocation o f  an individual's license, 
o r the resolution o f an issue pertaining to an 
in d iv id u a l. .. ,"
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adjudications, suggests that Alaska has im­
plicitly limited adjudicative functions to ad­
judicatory facts and rulemaking functions 
to legislative facts. Compare AS 44.62.- 
010-.320 with AS 44.62.330-.630. See also 
AS 44.62.640(aX3) (defining regulation). 
Further, the distinction is one which must 
be made in order to determine whether an 
administrative entity has made an adjudica­
tory decision for purposes of Appellate 
Rule 602(aX2). See Kollodge v. State, 757 
P.2d 1028, 1033 (Alaska 1988); Ballard v. 
Stich, 628 P.2d 918, 920 (Alaska 1981). Fi­
nally, the bifurcation of administrative 
functions along the legislative/adjudicative 
facts distinction is recognized in both feder­
al and other state courts.8

The formal grievance complaint filed by 
both McGrath and Mohr does not explicitly 
distinguish between legislative facts and 
administrative facts. The grievance com­
plaint alleges “[inappropriate placement of 
former community college faculty in
rank  Inappropriate denial of tenure
for certain former community college facul­
ty  Discriminatory treatment by UA
administration against grievants.”

[2 ] Upon remand, it will be left to the 
parties and the grievance council to iden­
tify any claims of McGrath and Mohr in­
volving legislative facts, as such issues are 
not controlled by the adjudicative provi­
sions of the APA.

B. Does application o f  the APA to 
University o f  A laska’s  grievance 
proceedings impermissibly circum­
scribe explicit and implicit consti­
tutional and statutory grants o f  
power to the University in the area 
o f  personnel management?

As to this issue, we again refer to and 
adopt th« reasoning of Judge Serdahely in

8. Sea 1 K . Davis, Administrative Law Treatise 
§ 7 .06 (1958 ) and cates cited therein. Ballard 
defined the test fo r  determining when an agency 
is engaging in adjudication as "functional." 628 
P.2d at 920. "Whenever an entity which nor­
m ally acts as a legislative body applies policy to 
particu lar persons in their private capacities, 
instead o f passing on general policy o r  the 
rights o f  individuals in the abstract, it is func­
tioning as an administrative agency within the 
meaning o f Appellate Ru le  [602 (aX 2 )]."  Id.; 
Kollodge, 757 P.2d at 1033.

Aden v. University o f  Alaska. In reject­
ing the same argument as the University 
makes in the case at bar, Judge Serdahely 
stated,

Nor does the Court find that the applica­
tion of the APA to Defendant's griev­
ance procedure violates provisions of 
Alaska’s Constitution establishing the 
University of Alaska and its Board of 
Regents. Likewise, the Court is unper­
suaded that requiring Defendant to com­
ply with the APA in connection with its 
grievance procedure constitutes unconsti­
tutional or impermissible interference 
with the internal affairs or academic 
freedom of the University. In this 
Court’s view, the University’s academic 
freedom is strengthened, rather than un­
dermined, by the existence of a grievance 
procedure for adverse employment deci­
sions which comports with the basic re­
quirements of the APA and due process. 
Ultimately, i f  Defendant seeks to be 
exempted from  the workings o f  the 
APA, it must seek such remedy from  
the Legislature, not this Court

(Emphasis added).

III. CONCLUSION

The judgment of the superior court is 
REVERSED and the matter is REMAND­
ED for further proceedings consistent with 
this opinion.*

9 . Our resolution o f  the appeal has made it un­
necessary to address any o f  the other issues and 
arguments raised by the parties.

On remand, we suggest that it would not be 
inappropriate fo r  the grievance council to inte­
grate the adjudicatory provisions o f  the APA 
into its grievance procedures by follow ing the 
hearing procedures outlined by Judge Serdahely 
in his August 25, 1987 'O rder Regarding Admin­
istrative Hearing," which was entered in the 
Aden case.
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Facujty wins hsaring in tenure case
Court finds teachers denied forum for complaints during, merger UAA £
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‘1 Former Anchorage ’ 
munity College faculty i 
bers absorbed Into the

' .. ' .'*:i .
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•Com- 
■ mem-

________________ the Uni­
versity oi Alaska In a. 1987 
merger have won their case 
before the state Supreme 
Court In'a longstanding con­
troversy over academic rank 
and tenure.______ ••

The high court, In revers­
ing a 1983 Superior Court 
ruling, asserts that about 73 
faculty members were de­
prived of a proper forum for 
airing complaints that the

tenure 'When they gave up 
their, comfnunity college po­
s i t i o n s . •’

The university offered to 
address the complaint under 
Its o w n  grievance proce­
dures, but refused to honor 
the faculty members’ re­
quest for a formal hearing 
governed by Alaska's A d­
ministrative Procedure Act, 
according to. court docu­
ments. ' •“ •

T w o  faculty members, 
Ralph McGrath and Don 
Mohr, then asked the court 
to order an administrative

dismissed by Superior Court 
Judge Brian ShortelL -•

The Supreme Court, in a 
5-0 opinion written by Chief 
Justice JaylRablnowlts, said 
McGrath, Mohr and all other : 
formajf ̂ community * college • 
Instructors denied tenure are: 
entitled ‘ .to an impartial 
hearing under thft Admlnlfl*' 
trative Procedure A c t . »• 

In that hearing, the in­
structors will be guaranteed 
the right to ba represented 
by lawyers, as well as the 
right to use documents and

1 i i I I III 11 M  cMXLliE WAUWlCUUWa      . , — n 4̂ ... I nr?
Chief Justice Rabinowitz mergeiMuifalrly denied them_ hearing, hut their cast was Pleteo see Page B-3, TENURE

T E N U R E :Staff victory
j Continued'from Page B-1

witnesses to make their case 
' before a bearing officer, said 
Robert Royce, the attorney 
for McGrath and Mohr.

“It comes down to'basic 
fairness in the procedures,” 
Royce said. 'They will now 
have a better chance and 
"Will be better protected."

. No hearing date has been 
scheduled. McGrath, presi­
dent of the community col-

• lege faculty members' union, 
said he la unsure how many 
••of the :73 (instructors who 
initially complained about 
the tenure.' process are still 

. employed by the university.
/In, the merger, all commu- 

jhlty college Instructors wera 
/allowed to keep their jobs, 
jbut only those with seven 
/years of employment were 
offered tenure, and none was 
offered full professorship, 
according to‘ court papers.
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.1992 LEGISLATIVE.,FRQLO,SAL FORM

D E P A R T M E N T ;  The University of Alaska

S U B J E C T  O F  P R O P O S E D  BILL: Exempt University of Alaska Grievance Policy from the
Quasl-judicIal proceedings of Administrative Procedures Act

S U M M A R Y  O F  INTENT; Include what the problem Is. how this proposal solves It, and how many incidentx 
have occurred which necessitate this chief*.

In May 1988, Ralph McGrath and Don Mohr filed a class-action type grievance on their own behalf and that 
of a number of other former community college faculty members who are now on the U A A  faculty. The grievams 
spccl flcal Iy requested that the matter be heard pursuant to the Alaska Administrative Procedures Act (AAPA). The 
U A A  Grievance Council denied that request, and In September 1988 Mr. McGrath, et al. filed a complaint against 
die University for declaratory judgment and injunctive relief ordering the University to conduct the grievance hearing 
In accordance with the AAPA. Following thorough briefings by both parties. Judge Brian Shortell issued an order In 
March 1989 holding that the University is not required to conform its grievance hearings with the procedural 
requirements of the AAPA. Plaintiffs appealed this decision to the Alaska supreme court, and In June 1990, the 
Supreme Court overturned the earlier decision opining (hat since the University was not specifically excluded from 
die requirements of the AAPA, it was, therefore, required to implement grievance procedures pursuant to the AAPA,

The University is seeking a clear exemption from the requirements in AS 44.62.330 (a)(45). The AA P A  
grievance procedures do not apply to any employee group In the state, and there is ■ substantial body of evidence 
from legislative hearings that there was no Intent that the A X P A  be applied to University grievance procedures, The 
quasi-judicial proceedings included in the AAPA are not intended for employee or student grievances, but rather for 
citizen grievances agBlnst state boards and commissions. Employee and student grievance procedures are 
traditionally built around a process of peer review and consideration with appeal rights at several levels all the way to 
the President. The majority of University grievances are resolved at an eany stage of review, and are done so at 
little or no cost to the grievanl or to the University. The imposition of the A A P A  procedures, however, will now 
impose a quasi-judicial proceeding on all university grievances, including the utilization of a formal hearing officer. 
The additional cost, complexity and formility of the AAPA requirements are contradictory to the resolution of 
student and employee grievances, and are contradictory to the collegial approxh that characterizes a university 
setting.

W H A T  O T H E R  D E P A R T M E N T S  W I L L  BE A F F E C T E D  B Y  THIS PROPOSAL: None

W H O  W I L L  S U P P O R T  THIS BILL: University (acuity, staff and students

W H O  W I L L  OPPO S E  1 HIS BILL: Possible: Alaska Community Collage Federation of Teachers
(ACCFT). (The ACCFT is a collective bargaining unit that represented faculty assigned to the states’ community 
colleges. They currently represent the 9 faculty at Prince William Sound Community College)
D R IEFLY O U T L I N E  A N Y  P R E C E D E N T S  F O R  THIS P R O P O S A L  IN A L A S K A  O R  O T H E R
STATES. As slated above, there Is no employee group in the stale that uses the AAPA model for grievance 
procedures. The quasi-jutficlal proceedings are expensive, cumbersome and ill-suited to employee dispute resolution,

IF A  SUBSTANTIALLY SIMILAR BILL HAS BEEN DRAFTED A N D  N O T  INTRODUCED, OR 
INTRODUCED A N D  N O T  PASSED, PLEASE GIVE L A W L O G  O R  BILL NUMBER;

E S T I M A T E D  FISCAL IMPACT:

Operating: Without Legislation - 3200,000/year Capital: None

Jeror he Komisar, President 
University of Alaska Glatevilversity of Alaska Statewide System

Governor's Office Notes:
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OPINION
TAK1NC A STAND

Without conspiracy laws Alaska easy target for organized crime
Alnskn is unique. Approximately 50 

peivont o f our population resides in the 
Anchorage nren. Much o f Alnskn's re­
maining j>opiilnLinn is isolnlcd. This inn- 
Inlion mid Inck ofn transportation infms- 
Irucluro plnccs n substantial burden on 
slate nnd local In w enforcement.

Crime in Alnskn is complex nnd orgn- 
nixed in the nrens o f illicit drugs, frmid, 
corruplion nnd violent crime. Federal lnw 
enforcement agencies work closely with 
slnte nml locnl agencies in combating 
crime, This is n federal, stnlo nnd locnl 
“ tenrn npproncb" with communicntinn, 
coordiunlinn nnd cooperation to nllock 
stnlr-wido crime.

Federal conspiracy lnws assist federal 
lnw enforcement in effectively addressing 
criminnl orgnniznlions. A conspiracy is 
nn ngiuemrnl lietwcen two or tnnra per­
sons In commit n crime or accomplish n 
legal piirjxisn thiough illegal nclion. Alns­
kn does not linvc sln le conspiracy lnws. 
Viri unlly nil olher states do.

Lornl lnw enforcement is llio first line 
o f defense for crime involving drugs, guns 
nnd violence. The Alnskn Stnto Troopers 
nnd Anchorage Police Depnrtmcnt, ns 
well ns sla lc prasccuioiu, nrc severely 10- 
s liid is l witlioul slnlo conspiracy lnws. As 
the complexity o f mminnl orgnniznlions 
him iucienscd, the burden plnccd upon 
state lnw enforcement hns incrcnsed.

Stale proscculora should linvc (lie bn- 
sic "tools" to nllack crime. It is n tremon-

Stale prosecutors cannot prosecute criminal organizations 
without conspiracy laws. Alaska’s problem is complex due 
to the previous stale ‘ legalization’ o f  marijuana. Alaska is 
looked upon as a haven for drug traffickers.

W evley W illiam  Shea

dous bnndicnp not to linvc slnle conspira­
cy laws to nadrcss criminnl orgnnlzn- 
tionn. The public should demand nnd 
linvc ndc-qunlo protection.

Anchorage over tho post Tew yemn hns 
become n bnse or transshipment point for 
complex criminnl organizations. In the 
Inst eight months, llio United Slates At­
torney for Alaska hns initialed p;osccu- 
tlon o f Uic following criminnl organiza­
tions:

• M e x i c a n  m a r i j u a n a / c o c a i n e  c o n ­
s p ir a c y

The Anchorage men wns the site o f 
numerous, very lilgli quality ntnrijnnnn 
“int’ .xir grows." l l i o  innr\junnn wns ex­
ported (a Uie l/iwcr -18 in cxclinngc for 
cocninc nnd cnsli. 'Ihc U.S. Attorney's Or­
ganized Crime nnd Drug Enforcement

Tnsk Force led by llio Drug Enforcement 
Admlnislrallon nnd composed o f federal, 
slate nnd locnl lnw enforcement Invesli- 
gntcd nnd prosecuted tho case. Tho con­
spiracy investigation involved tho U.S. 
A ttorney fo r the EnBtcrn D is tric t o f 
Washington.

• N i g e r i a n  h e r o i n  c o n s p i r a c y

Nigerinn heroin IralTickcrs established 
n smuggling conspiracy utilizing Anchor­
age International Airport ns n transship­
ment point to the Lower 48 . United 
Slates Customs hns intercepted over GO 
|xmnds o f pure Chinn-white horain with 
a street vnluc o f $1 million per pound, 
l l i o  heroin conspiracy operated primnrily 
in New York , F lorida nnd Texas. The 
heroin originated in Tlmilnnd nnd wns 
shipped t,Anchorage vin Jnpnn nnd Die 
Philippines, l l i o  conspiracy investigation 
involved the U .S. Attorney Offices in 
Tcxns, Ilnwnil, Washington, New York 
nnd Florida.

• M u s l i m  C r i p s  c r a c k -c o c a i n e  c o n ­
s p i r a c y

Ih c  Muslim Crips gnng ofLos Angeles 
hns attempted to mnko inronde In the 
crack cocninc distribution in Anchorage. 
Recently Crips were ncrested in Anchor­
age on drug nnd gun chnrgcs. The inves­
tigation involved (lie U .S. Attorney for 
llic Central District o f California.

S ln te prosecutors ennnot proseciro 
criminnl orgnniznlions without conspira­
cy lnws. Alnakn’s problem is complcr due 
to the previous slnte “ legalisation” o f 
mnrijunnn. Alaska in looked upon as n 
hnvon for drug ImfTickcra. In addition, in­
dividuals who conspire to mnnufneture, 
transport nnd distribute drugs look upon 
Alnska ns n “permissive" environment 
since Alnskn hns no conspiracy lnws. Vir­
tua lly nil o ilie r stntOB have conspiracy 
laws.

Over the pnst 1G years, stnto nnd locnl 
lnw enforcement, ns well ns concerned 
citizen orgnniznUnnn, mich nn Uio Anchor­
age Cham ber o f  Commerco, have 
stressed the importance o f Ihc Alnskn 
slnte Legislature enacting conspiracy 
lnws to address criminnl orgnnlzntlonB.

However, the Legislature has failed to 
act o r llio governor hns not supported the 
conspiracy legislation.

The U.S. Attorney’s Law Enforcement 
Coordinating Committee comprised o f 
federal, stole and local law enforcement 
ogoncics recognizes that Alnska laws arc 
not adequate to address tho criminal or­
ganizations in Alaska. This Is especially 
true in the area o f drugB, guns and vio­
lence. More cases are prooeculed federal­
ly due to inadequate state laws.

The Federal Court System In Alaska 
Is not adequate to handle the drastically 
Increasing crim inal element in Alaska 
Hint thrives on drugs, guns, fraud and 
corruption . A laska Attorney General 
Charles Cole, as well as local district at­
torneys, support enacting adequate state 
conspiracy lows to address the criminnl 
environment in Alaska.

The Anchorage Cham ber o f  Com­
merce nnticipntos that Gov. Wnller Hick- 
cl nnd concerned legislators will again be 
addressing Alaska’s need for conspiracy 
lnws. The Anchorage Chamber o f Com­
merce urges a ll Alaska citizens to sup­
port the enactment o f conspiracy laws 
ncocssniy to rddress an Increasing crimi­
nal clement In Alaska.

We\!try VVHvvn S ha t it U.S . A Jkm a y  for cfe" 
t i d  d  Mask*. O p r tk m  txp n a a a d  h  T tU n g  t  Stand 
db  not n cca s s tr ly  m to d  fx »  e d k x U  posfion d  T h t  AndKrogoVmaf. _________________



S t a t e  o e  A l a s k a
OFFICE OF THE GOVERNOR 
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F e b r u a r y  24, 1992

T h e  H on orab le  B en  G ru s s e n d o r f 
S p e a k e r  o f  th e  H ouse 
A la sk a  S tate L e g is la tu re  
S ta te  C ap ito l 
J u n e a u , AK 99801-1182

D ea r  S p e a k e r  G r u s s e n d o r f :

U n d e r  th e  a u th o r ity  o f  a r t . I l l ,  s e c .  18, o f  th e A laska  C o n s t itu t io n , I am 
tra n sm itt in g  a b ill r e la t in g  to  va riou s  crim inal o f f e n s e s . T h is  b ill  w ill g iv e  th e  
s ta te  m u ch -n e e d e d  to o ls  to p ro s e c u te  s e r io u s  crim inals fa ir ly  an d  e f f e c t iv e ly .

S e c t io n s  1 a n d  2 make it  a crim e to  co n s p ir e  to commit m u rd e r , k id n a p p in g , o r  a 
fe lo n y  d r u g  o f f e n s e . T h is  ty p e  o f  law h as p ro v id e d  a u s e fu l  too l in  th e  fe d e r a l  
w a r  on  d r u g s  an d  it  cou ld  p r o v e  e f fe c t iv e  in  A la sk a , as w e ll.

S e c t io n  3 m akes it a c la ss  A fe lo n y  to  e n g a g e  in  a co n tin u in g  crim inal e n te r p r is e  
in v o lv in g  th re e  o r  m ore d r u g  o ffe n s e s  com m itted w ith  tw o o r  m ore o th e r  p e o p le .  
E x is t in g  law m akes it  an  u n c la ss ifie d  fe lo n y  o ffe n s e  to  e n g a g e  in  th is  t y p e  o f  
c o n s p ir a c y  w h en  it in v o lv e s  five- o r  m ore d r u g  o ffe n s e s  com m itted w ith  f i v e  o r  
m ore a d d ition a l p e o p le . C rea tin g  th is  le s s e r  o ffe n s e  w h en  fe w e r  p e o p le  an d  
tra n s a c t io n s  a re  in v o lv e d  w ill g iv e  the s ta te  g re a te r  f le x ib i l i t y  in  d e a lin g  w ith  
sm all d r u g  r i n g s .

S e c t io n  3 a lso  e lev a tes  th e  m an u factu re  o r  d e liv e ry  o f  c o c a in e , o r  th e  p o s s e s s io n  
o f  co ca in e  w ith  th e in ten t to m an u factu re  o r  d e liv e r , from  a c la ss  B to  a c la ss  A  
fe lo n y  o f fe n s e  w h en  th e  qu an tity  in v o lv e d  e x ce e d s  500 g ra m s. It a lso  m akes it  a 
c la s s  A  fe lo n y  to  m an u factu re  o r  d e liv e r , o r  p o s s e s s  w ith  th e  in ten t to  
m a n u fa ctu re  o r  d e liv e r , f iv e  gram s o r  m ore o f  a s u b s ta n c e  co n ta in in g  " c r a c k . "

S e c t io n  4 e le v a te s  the m anufacture o r  d e liv e r y  o f  m arijuana, o r  th e  p o s s e s s io n  o f  
m arijuana  w ith  th e in ten t to  m an u factu re  o r  d e liv e r , from  a c la ss  C to  a c la ss  B 
fe lo n y  o f fe n s e  w hen  th e  q u an tity  in v o lv e d  e x ce e d s  10 k ilog ra m s.

S e c t io n  5 c re a te s  th e  crim e o f  m oney la u n d e r in g , m aking it  a fe lo n y  to  ta k e , g iv e ,  
t r a n s p o r t , o r  co n d u ct  a fin an cia l tra n sa ct io n  in v o lv in g  m on ey  o r  o th e r  in ta n g ib le  
p r o p e r t y  k n ow n  to b e  d e r iv e d  from  d r u g  v io la t io n s . A d v o c a te s  o f  m on ey  
la u n d e r in g  s ta tu te s  m aintain that th is  h its  d r u g  t r a f f ic k e r s  w h ere  it  h u r ts  —  in  
th e  p o c k e tb o o k . I f  d r u g  d ea lers  ca n n ot fin d  a n yon e  w ho w ill take th e ir  m on ey  
b e c a u s e  o f  th e  r isk  o f  crim inal p r o s e c u t io n  and fo r fe itu r e  o f  a s s e ts , th e ir  
e n te r p r is e s  w ill becom e fa r  less  p ro f ita b le  and less  d e s ir a b le .
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S e ct io n  6 d e f in e s  " c o c a in e  b a s e , "  u se d  in  s e c .  3 , as in c lu d in g  " c r a c k . "  It  a lso  
d e fin e s  " p o s s e s s io n "  f o r  d r u g  o f fe n s e s  so  th a t p e r s o n s  w ho h a v e  in g e s te d  d r u g s  
a re  s u b je c t  t o  p r o s e c u t io n  to  th e  same e x te n t  as th o se  w ho a re  fo u n d  w ith  d r u g s  
in  th e  p o c k e t s  o f  th e ir  c lo th in g  o r  at th e ir  h o u s e . T h is  w ill h a v e  th e  e f f e c t  o f  
r e v e r s in g  a r e c e n t  c o u r t  o f  a p p ea ls  d e c is io n , w h ich  h e ld  th a t a p e r s o n  ca n n ot b e  
p r o s e c u t e d  f o r  "p o s s e s s io n  b y  c o n s u m p tio n ."  State v .  T h r o n s e n , 809 P . 2d 941 
(A la sk a  A p p .  1 9 9 1 ). A s th e  L e g is la tiv e  A ffa ir s  A g e n c y  has n o te d  in  its  r e c e n t  
r e p o r t  to  y o u ,  " it  seem s illo g ic a l to p u n ish  a p e r s o n  p o s s e s s in g  a d r u g  fo r  
p e r s o n a l u s e  b e fo r e  it  is  u s e d ,  b u t  not to p u n is h  that p e r s o n  w h en  h e  o r  sh e  h a s  
ju s t  u s e d  i t . "  L e g is la tiv e  A ffa ir s  A g e n c y  R e p o r t  to  th e  S e v e n te e n th  State 
L e g is la tu re  (O c to b e r  1991) at p .  17.

S e ctio n  7 s t r e n g th e n s  th e  s ta te 's  e x is t in g  "Im ita tion  C on tro lle d  S u b s ta n ce  A c t "  b y  
p r o v id in g  th a t  it is  n o t a d e fe n s e  to p o s s e s s in g  o r  d is t r ib u t in g  illeg a l im itation  
d r u g s  th a t th e  p e r s o n  b e lie v e s  the im itations a re  th e rea l t h in g . T h e re  is  no  
re a s o n  f o r  a p e r s o n  w ho has on e  ty p e  o f  ille g a l su b s ta n ce  to  b e  im m une from  
p r o s e c u t io n  b e ca u s e  h e  o r  sh e  th ou g h t it  w as a d iffe r e n t  ille g a l s u b s ta n c e .

S e ctio n  8 m akes a te ch n ica l am endm ent to  th e  crim inal s ta tu te s  to  e n s u re  th a t a 
p e r s o n  p r o s e c u t e d  f o r  d is t r ib u t in g  o r  p o s s e s s in g  le ss  th an  a ce r ta in  w e ig h t o f  a 
s u b s ta n c e  co n ta in in g  a co n tr o lle d  s u b s ta n c e  can n ot e s ca p e  c o n v ic t io n  b y  p r o v in g  
th a t th e  w e ig h t  was m ore th a n  that a lle g e d .

T h is  b ill  h a s  b e e n  d e s ig n e d  to  crea te  to u g h  new  laws to  com bat d r u g s  an d  v io le n t  
cr im e . I f  e n a c te d , it  w ill g iv e  th e  sta te  th e  too ls  it n eed s  to  p r o s e c u te  s e r io u s  
crim in als fa i r ly  an d  e f f e c t iv e ly .

I u r g e  y o u r  fa v o r a b le  a ction  on  th is  b ill .
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A n c h o r a g e ,  A K  9 9 5 0 8

M a r c h  11, 1 9 9 2

R e p r e s e n t a t i v e  D a v e  D o n l e y  
C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e  

R o o m  122 , C a p i t o l  
P. O.  B o x  V 
J u n e a u ,  A K  9 9 8 1 1

RE: D R U G  C O N S P I R A C Y  L A W S

D e a r  R e p r e s e n t a t i v e  D o n l e y :

W h y  is it t h a t  A l a s k a  is th e o n l y  s t a t e  in A m e r i c a  t h a t  d o e s n ' t  m a k e  
it a c r i m e  to c o n s p i r e  to d i s t r i p u t e  c r a c k ? ?  W h a t  is it g o i n g  to 
t a k e  to get  th e A l a s k a  L e g i s l a t u r e  to be s e r i o u s  a b o u t  d r u g s ? ?

D r u g  c o n s p i r a c y  l a w s  a r e  on e of th e  m o s t  b a s i c  a n d  f u n d a m e n t a l  t o o l s  
a v a i l a b l e  to f i g h t  th e  w a r  o n  d r u g s .  Y e t  f o r  too l o n g  n o w  t he  
A l a s k a  L e g i s l a t u r e  h a s  m a d e  o u r  p o l i c e  f i g h t  t h e  c r a c k  d e a l e r s  w i t h  
o n e  h a n d  ti ed  b e h i n d  t h e i r  b a c k s .  I t ' s  t i m e  f o r  a c h a n g e .  It is 
t i m e  to f i x  t h i s  s i t u a t i o n .

I i n v i t e  y o u  to p e r s o n a l l y  v i s i t  m y  n e i g h b o r h o o d — M o u n t a i n  V i e w — and  

se e j u s t  h o w  t h e s e  c r a c k  s e l l e r s  a r e  t h r e a t e n i n g  o u r  n e i g h b o r h o o d ,  

o u r  c h i l d r e n ,  a n d  a l l  o f  o u r  f u t u r e s .  A n d  t h e n  y o u  s h o u l d  g i v e  th e 

c i t i z e n s  an d  p o l i c e  of A l a s k a  t h e  d r u g  c o n s p i r a c y  l a w s  w e  n e e d  in 
o r d e r  to f i g h t  b a c k .

F o r  m a n y  y e a r s  n o w  th e S e n a t e  J u d i c i a r y  C o m m i t t e e  h a s  v o t e d  to g i v e  
A l a s k a  th e  d r u g  c o n s p i r a c y  l a w s  w e  n e e d  to s t o p  t h e s e  c r i m i n a l s .  
B u t  c o n s i s t e n t l y ,  y e a r  a f t e r  y e a r ,  t h e s e  B i l l s  h a v e  b e e n  s t o p p e d  
c o l d  in  t h e  H o u s e .  A s  C h a i r m a n ,  y o u  c a n  c h a n g e  that . W e  n e e d  y o u r  
h e l p .  I u r g e  y o u  to s u p p o r t  HB 55 4  a n d  HB  5 5 5  i m m e d i a t e l y .  Ge t  
t h e m  ou t of the  H e a l t h  C o m m i t t e e — a n d  t h r o u g h  y o u r  C o m m i t t e e — N O W !

cc: Re p.  P a r t  C a r n e y
C h a i r m a n ,  H o u s e  H E S S  C o m m i t t e e

R e p .  G e o r g i a n n a  L i n c o l n

S e n a t o r  R i c k  H a l f o r d



M a r c h  2 3 ,  1 9 9 1

Rep. Georgianna Lincoln, Co-Chairman 
Health, Education and £ocial Services Comrn.

Room 112
State Capito Bldg.
P.O Box V 
J u n e a u , A K . 99811

Dear Rep. Lincoln:

Public Safety and Public Health are the basic 
responsibilities of government. Where they are joined the 
issue is of the utmost importance.

The responsibility of all members of the State 
Legislature is to ensure the strength and integrity of State 
Health and Safety programs. Without vigilance to meet the 
current challenges and to strengthen the State's resolve to 
protect present and future generations from Crime and 
Disease, all else fails. .

Communications keeps us abreast of progress made 
throughout the country. Recent legal progress has added to 
the arsenal aligned against Drug pushers and distribution.

Every city and town in Alaska is effected and every 
other State in the Union makes it a crime to conspire to 
distribute unregistered drugs.

There can be no excuse for inaction on HB 544 and 
HB 555. There is no more urgent issue before our 
neighborhoods, parents, and our school districts than 
creating the Legal environment to move aggressively against 
the drug cartels.

Use your position to move these bills through the 
present Legislature with your DO PASS, as promptly as 
possible Anticipate and prevent delays.

Your s^t r u 1y ,

Ph i 1 f ' . V  Ht iwa r 
Box 140309 
Anchorage, AK 99514



AN OVERVIEW OF HB 554 AND 555—THE GOVERNOR’S CRIME BILLS

HB 554 will provide important tools in the war against drugs.

The bill

□  creates a new crime o f  conspiracy for murder, kidnapping and felony drug offenses. 
Conspiracy has been a useful tool in the federal war on drugs and it could prove effective in 
Alaska, as well. (Sections 1 and 2)

□  creates a new crime targeting small drug rings, by making it a class A  felony to be 
involved in three or m ore drug offenses committed with two or m ore other people under your 
direction. In other words, this makes it a crime to be the leader o f  a three-person drug ring. 
M uch o f  the drug activity in Alaska is conducted by these small rings. Existing law only deals 
with larger drug rings involving five  or more drug offenses committed with five or more 
additional people. Creating this lesser offense w ill give the state greater flexibility in dealing 
with small drug rings. (Section 3)

□  provides increased penalties in cases o f  large amounts o f  drugs. The bill raises the 
penalty for sale o f  cocaine (and related offenses) from  a class B to a class A  felony offense when 
the quantity exceeds 500 grams (over one pound). It also makes it a class A  felony to deliver 
five grams (about 40 dosage units) or more o f  "crack ." (Section 3) The bill also raises the 
penalty for sale o f  marijuana (and related offenses) from  a class C to a class B felony offense 
when the quantity exceeds 10 kilograms (over 20 pounds). (Section 4) These types o f  quantity- 
specific offenses are used successfully in federal prosecutions.

□  creates a new crime o f  money laundering, making it a felony to deal with money 
known to be derived from  drug violations. This hits drug traffickers where it hurts— in the 
pocketbook. I f  drug dealers cannot find anyone who w ill take their m oney, because o f  the risk 
o f  criminal prosecution and forfeiture o f  assets, their enterprises will becom e far less profitable 
and less desirable. (Section 5)

□  prohibits possession o f  drugs by consumption, by defining "possession" f ^ s o  that a 
person who has ingested drugs is subject to prosecution to the same extent as those who are 
found with drugs in their pockets, cars or at their house. This will have the effect o f  reversing 
a court o f  appeals decision, which held that a person cannot be prosecuted for  "possession by 
consumption." As the Legislative Affairs A gency has noted, "it seems illogical to punish a 
person possessing a drug for personal use before it is used, but not to punish that person when 
he or she has just used it." Legislative Affairs Agency Report to the Seventeenth State 
Legislature (October 1991). (Section 6)
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May 1 , 19 9 2

R e p r e s e n t a t iv e  G e o r g ia n n a  L i n c o ln  
C o -C h a ir m a n  H e a l t h ,  E d u c a t io n  and  S o c i a l  

S e r v ic e s  C o m m itte e  
H o u s e  o f  R e p r e s e n t a t iv e  
A la s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l ,  Room 112 
J u n e a u , A la s k a  9 9 8 0 1 -1 1 8 2

R e p r e s e n t a t iv e  P a t  C a rn e y  
C o -C h a ir m a n  H e a l t h ,  E d u c a t io n  an d  S o c i a l  

S e r v ic e s  C o m m itte e  
H o u se  o f  R e p r e s e n t a t iv e s  
S t a t e  C a p i t o l ,  Room 104 
J u n e a u , A la s k a  9 9 8 0 1 -1 1 8 2

D e a r R e p r e s e n t a t iv e s  C a r n e y  and  L i n c o l n :

I  am w r i t i n g  o n  b e h a l f  o f  t h e  A la s k a  A c t io n  T r u s t .  We s t r o n g l y  
o p p o s e  HB 554 a n d  5 5 5 , G o v e r n o r  H i c k e l ' s  f i r s t  a n d  s e c o n d  c r im e  
b i l l s .  We b e l i e v e  t h e  b i l l s  a r e  d e t r i m e n t a l  t o  t h e  w e l l  b e in g  o f  t h e  
p e o p le  o f  t h i s  s t a t e  a n d  s h o u ld  n o t  b e  a d o p te d  b y  t h e  l e g i s l a t u r e .  
On b e h a l f  o f  t h e  T r u s t  i t  i s  my r e g u e s t  t h a t  y o u  k i n d l y  c o n s id e r  a n d  
d i s t r i b u t e  t o  a l l  m em bers o f  y o u r  c o m m it te e  t h e  e n c lo s e d  P o s i t i o n  
P a p e r s  p r e p a r e d  b y  t h e  C r im i n a l  S e c t io n  o f  t h e  A la s k a  A c t io n  T r u s t .

I n  a d d i t i o n ,  t h e  T r u s t  r e q u e s t s  t h a t  t h e s e  tw o  b i l l s  b e 
s c h e d u le d  f o r  a d d i t i o n a l  h e a r in g s  i n  f r o n t  o f  t h e  C o m m itte e  a n d  t h a t  
a member o f  t h e  T r u s t  b e  g iv e n  an  o p p o r t u n i t y  t o  t e s t i f y  i n  d e t a i l  
r e g a r d in g  t h e  T r u s t ' s  p o s i t i o n s  on t h e  b i l l s .

^ h a n k  y o u  f o r  c o n s i d e r in g  t h e  m a t t e r s  r a i s e d  i n  t h i s  l e t t e r .  I  
w o u ld  much a p p r e c ia t e  i t  i f  a m em ber o f  o n e  o f  y o u r  s t a f f s  c o u ld  
c o n t a c t  me a t  t h e  a b o v e  n u m ber t o  a r r a n g e  a t im e  f o r  a m em ber o f  t h e  
T r u s t  t o  t e s t i f y .  T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n .
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P O S IT IO N  PAPER

HOUSE B IL L  NO. 554

(G o v e r n o r  H i c k e l ’ s C r im e  B i l l  N o. 1)

T h e  A la s k a  A c t io n  T r u s t  s t r o n g l y  o p p o s e s  H o u se  B i l l  N o . 

554 a n d  u r g e s  t h a t  i t  n o t  b e  a d o p te d  b y  t h e  l e g i s l a t u r e .

c y  c r im e  a p p l i c a b l e  t o  m u rd e r  o f f e n s e s ,  k id n a p p in g  o f f e n s e s ,  an d  

a l l  f e l o n y  d r u g  o f f e n s e s .  A la s k a  s h o u ld  n o t  a d o p t  a c o n s p ir a c y  

la w .  I t  i s  u n n e e d e d . P r e s e n t  la w  e n a b le s  t h e  s t a t e  t o  p r o s e c u t e  

t h o s e  who h e lp  i n d i v i d u a l s  c o m m it c r im e s  ( a c c o m p lic e  l i a b i l i t y ) , 

t h o s e  who a t t e m p t  t o  c o m m it c r im e s  ( a t t e m p t  l i a b i l i t y ) , a n d  t h o s e  

who s e e k  t o  h a v e  o t h e r s  c o m m it c r im e s  ( s o l i c i t a t i o n ) . E v e r y  a c t  

w h ic h  s h o u ld  b e  s u b j e c t  t o  c r i m i n a l  p r o s e c u t io n  c a n  e f f e c t i v e l y  b e 

p r o s e c u t e d  u n d e r  t h e  a c c o m p lic e ,  a t t e m p t ,  a n d  s o l i c i t a t i o n  

s t a t u t e s .  S e e  AS 1 1 . 3 1 . 1 1 0 ( a ) ,  AS 1 1 . 3 1 . 1 1 0 ( 2 ) ( b ) . U n d e r t h e s e  

s t a t u t e s ,  la w  e n fo r c e m e n t  o f f i c e s  a lr e a d y  h a v e  t h e  t o o l s  a v a i l a b l e  

t o  th e m  t o  in t e r v e n e  i n  o n g o in g  c r i m i n a l  a c t i v i t y ,  s t o p  i t ,  an d  

p r o s e c u t e  i t  e v e n  i f  t h e  t a r g e t  c r im e  h a s  n o t  b e e n  c o m p le te d . 

T h e s e  a c t  a s  a v e r y  e f f e c t i v e  p u n is h m e n t  a g a in s t  g r o u p  c r i m i n a l  

a c t i v i t y .

S EC TIO N  1 : T h is  S e c t io n  c r e a t e s  a new s t a t e  c o n s p i r a -
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T h e r e  c a n  b e  a b s o l u t e l y  n o  d o u b t  t h a t  a d d in g  t h e  c r im e  o f  

c o n s p ir a c y  w i l l  g r e a t l y  in c r e a s e  t h e  n u m b e r o f  i n d i v i d u a l s  b e in g  

p r o s e c u t e d  a n d  w i l l  i n e v i t a b l y  in c r e a s e  t h e  c o s t s  o f  p r o s e c u t io n  

a n d  d e f e n s e .  C o n s p ir a c y  i n v e s t i g a t i o n s ,  a n d  i n e v i t a b l y ,  c o n s p ir a c y  

t r i a l s ,  a r e  m uch m ore t im e -c o n s u m in g  a n d  m o re  c o m p lic a t e d  t h a n  

t r i a l s  o n  t h e  u n d e r l y in g  o f f e n s e s .  I t  i s  w ro n g  t o  c la i m  t h a t  

c o n s p ir a c y  c h a r g e s  w i l l  c o n s o l i d a t e  i n t o  a s i n g l e  t r i a l  a n u m b e r o f  

d r u g  c h a r g e s .  U n d e r  t h e  B r u t o n  d e c i s i o n  a n y t im e  a n y  d e f e n d a n t  

g iv e s  a s t a t e m e n t  t o  t h e  p o l i c e ,  t h a t  d e f e n d a n t 's  t r i a l  m u s t b e  

s e v e r e d  fr o m  t h e  o t h e r  p e n d in g  t r i a l s .  T h a t  r u l e  w i l l  n o t  c h a n g e  

b e c a u s e  o f  a c o n s p ir a c y  la w ,  b e c a u s e  s t a t e m e n t s  t o  p o l i c e  a n d  o t h e r  

i n d i v i d u a l s  n o t  p a r t  o f  t h e  c o n s p ir a c y  a r e  n o t  w i t h i n  t h e  c o ­

c o n s p i r a t o r s  e x c e p t io n  t o  t h e  h e a r s a y  r u l e .  T h u s , t h e y  w o u ld  n o t  

b e  a d m is s i b l e  a t  a n y  j o i n t  t r i a l .  F o r  e x a m p le ,  t h e  G u s t a f s o n /  

C h e e lv  c a s e s  o n g o in g  i n  F e d e r a l  C o u r t  w i l l  n o t  b e  t r i e d  a s  a s i n g l e  

c o n s o l id a t e d  c a s e . E a c h  d e f e n d a n t  who g a v e  a s t a t e m e n t  t o  t h e  

p o l i c e  w i l l  l i k e l y  h a v e  h i s  o r  h e r  c a s e  s e v e r e d  fr o m  t h e  o t h e r s .

U n d e r  t h e  c h a n g e s  t o  C r i m i n a l  R u le s  12 a n d  1 6 , a n d  t o  

E v id e n c e  R u le  4 0 4 ( b ) , t h e  l e g i s l a t u r e  h a s  a l r e a d y  m ade p r o v i s i o n  t o  

j o i n  t o g e t h e r  a s  m any c h a r g e s  a n d  c a s e s  a g a i n s t  a p a r t i c u l a r  

d e f e n d a n t  a s  i s  c o n s t i t u t i o n a l l y  p e r m it t e d .  No f u r t h e r  c o n s o l i d a ­

t i o n  o f  c h a r g e s  o r  c o - d e f e n d a n t s  w i l l  b e  a c c o m p lis h e d  b y  a 

c o n s p ir a c y  la w .  I n s t e a d ,  a l l  t r i a l s  w i l l  becom e f a r  m o re  e x p e n ­

s i v e ,  b e c a u s e  t h e y  w i l l  b e  f a r  lo n g e r  a n d  m o re  c o m p lic a t e d .

HB554\dm - Page 2



M o r e o v e r ,  t h e  p r o p o s e d  c o n s p ir a c y  la n g u a g e  w i l l  in c l u d e  

d e fe n d a n t s  who s h o u ld  n o t  a p p r o p r i a t e l y  b e  p r o s e c u t e d  f o r  c r im e s .  

F o r  e x a m p le , u n d e r  t h e  p r o p o s e d  la w ,  i f  tw o  n in e t e e n  y e a r  o ld s  

a g r e e d  t o  p u r c h a s e  some m a r i ju a n a ,  a n d  o n e  o f  th e m  made a t e le p h o n e  

c a l l  t o  so m eo ne h e  t h o u g h t  m ig h t  s e l l  h im  some m a r i ju a n a ,  b u t  no 

o n e  a n s w e re d  t h e  p h o n e , t h e  c r im e  w o u ld  b e  a c o m p le te d  f e l o n y  d r u g  

c o n s p ir a c y .  T h i s  m in o r  c o n d u c t ,  w h e re  s o c i e t y  i s  n o t  h a rm e d , 

s h o u ld  n o t  b e  c r i m i n a l l y  p r o s e c u t e d .  I n s t e a d ,  t h e  la w  s h o u ld  

r e m a in  a s  i t  i s ,  a n d  a p e r s o n  m u s t e n g a g e  i n  a " s u b s t a n t i a l  s t e p "  

to w a r d  c o m m is s io n  o f  an  o f f e n s e  b e f o r e  h e  c a n  b e  p r o s e c u t e d  f o r  

a t t e m p t in g  t o  c o m m it t h e  o f f e n s e .

U n f o r t u n a t e l y ,  c o n s p ir a c y  la w s  a r e  o f t e n  c r u e l l y  u s e d  t o  

p r o s e c u t e  f a m i l y  m em bers o f  i n d i v i d u a l s  s u s p e c te d  o f  d r u g  o f f e n s e s .  

T h e  p r o s e c u t io n  c a n  t h e n  v e r y  e f f e c t i v e l y  p r e s s u r e  t h e  f a m i l y  t o  

c a u s e  some i n d i v i d u a l s  t o  p le a d  g u i l t y  i n  e x c h a n g e  f o r  d is m i s s in g  

c h a r g e s  a g a i n s t  o t h e r  f a m i l y  m e m b e rs. A la s k a  s h o u ld  n o t  a l l o w  i t s  

la w s  t o  b e  s o  t u r n e d  a g a in s t  in n o c e n t  f a m i l y  m e m b e rs. T h e  f a c t  

t h a t  some m em bers o f  t h e  f a m i l y  m ay b e  s u s p e c te d  d r u g  d e a le r s  i s  no 

j u s t i f i c a t i o n  f o r  d e s t r o y in g  t h e  l i v e s  o f  in n o c e n t  f a m i l y  m em bers 

b y  a c c u s in g  th e m  o f  b e in g  p a r t  o f  some f a b r i c a t e d  c o n s p ir a c y .

S E C TIO N  2 :  T h is  S e c t io n  im p le m e n ts  S e c t io n  1 .

B e c a u s e  S e c t io n  1 s h o u ld  b e  r e j e c t e d ,  t h i s  S e c t io n  s h o u ld  a l s o  b e 

r e j e c t e d .

SEC TIO N  3 : T h e  p r o p o s e d  in c r e a s e s  i n  p e n a l t i e s  f o r

v a r i o u s  c o c a in e  a n d  " c r a c k "  c o c a in e  o f f e n s e s  a r e  u n n e c e s s a r y .  T h e
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o n e  p r o p o s a l  a r g u a b ly  j u s t i f i e d  i s  t h e  in c r e a s e  i n  p e n a l t y  f o r  

m a n u fa c t u r e ,  d e l i v e r y ,  o r  p o s s e s s io n  w i t h  i n t e n t i o n  t o  d e l i v e r y  500 

o r  m o re  g ra m s  o f  c o c a in e .  I n c r e a s i n g  t h e  p e n a l t y  f o r  p o s s e s s io n  o f  

o v e r  a p o u n d  o f  c o c a in e  fr o m  a C la s s  B f e l o n y  t o  a C la s s  A f e l o n y ,  

m ay b e  a p p r o p r i a t e  b e c a u s e  t h i s  w o u ld  fo c u s  o n  p u n i s h in g  m a jo r  

c o c a in e  d e a l e r s .

T h e  p r o p o s e d  c h a n g e s  m a k in g  i t  a C la s s  A f e l o n y  t o  

m a n u fa c t u r e ,  d e l i v e r ,  o r  p o s s e s s  w i t h  i n t e n t  t o  d e l i v e r  f i v e  g ram s 

o f  " c r a c k "  c o c a in e  s h o u ld  b e  r e j e c t e d .  O t h e r  t h a n  t o  u n f a i r l y  

t a r g e t  m i n o r i t i e s  a n d  p o o r  p e o p le ,  t h e r e  i s  no j u s t i f i c a t i o n  f o r  

m a k in g  i t  a C la s s  A f e l o n y  t o  d e l i v e r  f i v e  g ram s o f  " c r a c k "  c o c a in e  

a t  t h e  sam e t i m e  t h a t  d e l i v e r y  o f  c o c a in e  o n ly  becom es a C la s s  A 

f e l o n y  w hen t h e  a m o u n t i n v o l v e d  i s  500  g ra m s . T h o s e  who s e l l  s m a l l  

a m o u n ts  o f  " c r a c k "  c o c a in e  a r e  m o s t l i k e l y  a d d i c t s  t h e m s e lv e s  

s e l l i n g  s m a l l  a m o u n ts  o f  d r u g s  t o  p a y  f o r  t h e i r  d r u g  h a b i t s .  F o r  

t h e s e  i n d i v i d u a l s ,  c o n v ic t e d  o f  t h e i r  f i r s t  f e l o n y  d r u g  o f f e n s e ,  

e f f o r t s  t o  r e h a b i l i t a t e  th e m  s h o u ld  b e  o f  g r e a t e r  fo c u s  t h a n  

e f f o r t s  t o  i s o l a t e  th e m . Im p le m e n t a t io n  o f  t h i s  p r o p o s e d  S e c t io n  

w i l l  c a u s e  s u b s t a n t i a l ,  a b s o l u t e l y  u n n e c e s s a r y  a n d  c o u n t e r p r o d u c ­

t i v e  o v e r c r o w d in g  o f  A l a s k a 's  p r is o n  s y s te m .

R e c e n t l y  t h e  M in n e s o t a  S up re m e  C o u r t  r u l e d  u n c o n s t i t u ­

t i o n a l  o n  e q u a l  p r o t e c t i o n  g r o u n d s  a s t a t u t e  w h ic h  e q u a te d  3 g ra m s 

o f  " c r a c k "  c o c a in e  w i t h  t e n  g ram s o f  r e g u l a r  c o c a in e .  T h e  c o u r t  

r u l e d  t h a t  t h i s  d i s p a r i t e  t r e a t m e n t  v i o l a t e d  e q u a l  p r o t e c t i o n .  T h e  

c o u r t  r e c o g n iz e d  t h a t  t h e  s t a t u t e  h a d  a n  u n f a i r  im p a c t  o n  m i n o r i ­
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t i e s .  I n  M in n e s o t a  97% o f  t h e  d e f e n d a n t s  c h a r g e d  w i t h  p o s s e s s io n  

o f  " c r a c k "  c o c a in e  a r e  b la c k ,  w h e re a s  80% o f  t h o s e  c h a r g e d  w i t h  

p o s s e s s io n  o f  r e g u l a r  c o c a in e  a r e  w h i t e .  T h e  c o u r t  h e l d  t h a t  t h e r e  

w as n o  j u s t i f i c a t i o n  f o r  t h i s  d is p a r a t e  t r e a t m e n t  w h ic h  w o u ld

i n e v i t a b l y  h a v e  a n  u n f a i r  r a c i a l  im p a c t .  S t a t e  v .  R u s s e l l . ____

N .W .2 d   ( M in n .  1 9 9 1 ) .

C e r t a i n l y  s a l e  o f  " c r a c k "  c o c a in e  i s  v e r y  s e r i o u s .  

H o w e v e r, 5 g ra m s  o f  " c r a c k "  c o c a in e  i s  l i t t l e  m o re  t h a n  an  

i n d i v i d u a l  m ig h t  u s e  p e r s o n a l l y  a n d  a s  n o t e d ,  i s  l i k e l y  t h e  a m o u n t 

t h a t  a n  a d d i c t  w o u ld  s e l l  t o  s u p p o r t  h i s  own h a b i t .  F i r s t  

o f f e n d e r s  p o s s e s s in g  t h i s  s m a l l  a m o u n t s h o u ld  n o t  b e  g iv e n  

m a n d a to r y  s e n t e n c e s ,  b u t  s h o u ld  b e  a l lo w e d  t h e  p o t e n t i a l  f o r  

r e h a b i l i t a t i v e  s e n te n c e  a v a i l a b l e  w hen t h e  o f f e n s e  i s  p r o s e c u t e d  a s  

a C la s s  B f e l o n y .

T h e  sam e i s  t r u e  o f  e f f o r t s  t o  le s s e n  t h e  e le m e n t s  f o r  

p r o o f  o f  c o n t i n u i n g  c r i m i n a l  e n t e r p r i s e  s o  t h a t  a l l  t h a t  w o u ld  now 

b e  r e q u ir e d  a r e  t h r e e  o r  m o re  d r u g  o f f e n s e s  w h e re  t h e  d e f e n d a n t  

a c te d  i n  c o n c e r t  w i t h  a t  l e a s t  tw o  o t h e r  p e o p le .  T h i s  s e c t i o n  

w o u ld  m ake d e f e n d a n t s  i n v o l v e d  i n  m in o r  d r u g  s a l e s ,  m o s t l i k e l y  

t h o s e  a d d ic t e d  t o  d r u g s ,  who a r e  s e l l i n g  s m a l l  a m o u n ts  t o  s u p p o r t  

t h e i r  p e r s o n a l  c o n s u m p t io n ,  g u i l t y  o f  C la s s  A f e l o n i e s .  A g a in ,  

t h i s  c o n d u c t ,  w h i l e  c e r t a i n l y  d e s e r v in g  o f  f e l o n y  p u n is h m e n t ,  

s h o u ld  n o t  b e  s u b j e c t  t o  t h e  h a r s h  p r e s u m p t iv e  p e n a l t i e s  r e s e r v e d  

f o r  t h e  m o s t s e r i o u s  o f f e n d e r s  u n d e r  t h e  p e n a l t y  p r o v i s i o n s  

a l l o c a t e d  f o r  t h o s e  who c o m m it C la s s  A f e l o n i e s .
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I n  a d d i t i o n  t o  u n n e c e s s a r i ly  in c r e a s i n g  t h e  p e n a l t i e s  f o r  

o f f e n d e r s  who s h o u ld  s t i l l  b e  c o n s id e r e d  p o t e n t i a l  s u b j e c t s  f o r  

r e h a b i l i t a t i o n ,  t h e s e  s e c t i o n s  w i l l  r e s u l t  i n  tr e m e n d o u s  e x p e n s e  

f o r  t h e  s t a t e .  B e c a u s e  t h e  p e n a l t i e s  a r e  so  g r e a t ,  i n e v i t a b l y  

d e fe n d a n t s  w i l l  b e u n w i l l i n g  t o  p le a d  g u i l t y  t o  t h e  c h a r g e s  b u t  

w i l l  f i g h t  th e m . T h e r e  w i l l  b e  m o re  t r i a l s ,  lo n g e r  t r i a l s ,  a n d  

much m ore v ig o r o u s  d e f e n s e s .

SEC TIO N  4 ;  P o s s e s s io n  w i t h  i n t e n t  t o  d e l i v e r

m a r i ju a n a  s h o u ld  r e m a in  a C la s s  C f e l o n y .  G iv e n  t h e  s t u d i e s  t h a t  

show  t h a t  m a r i ju a n a  h a s  a  l e s s  h a r m f u l  e f f e c t  on s o c i e t y  t h a n  o t h e r  

d r u g s ,  i t s  p o s s e s s io n  s h o u ld  c e r t a i n l y  b e  a f e l o n y ,  b u t  i t  s h o u ld  

r e m a in  a C la s s  C f e l o n y  an d  n o t  a C la s s  B f e l o n y .

SEC TIO N  5 :  T h is  S e c t io n  c r e a t e s  t h e  c r im e  o f  m oney

la u n d e r in g  a n d  m akes i t  a f e l o n y  t o  r e c e i v e ,  a c q u i r e ,  o r  c o n d u c t  

a n y  t r a n s a c t i o n  i n v o l v i n g  p r o c e e d s  w h ic h  a n  i n d i v i d u a l  know s come 

fr o m  d r u g  v i o l a t i o n s .  (K n o w le d g e  in c l u d e s  a w a re n e s s  o f  a s u b s t a n ­

t i a l  p r o b a b i l i t y  t h a t  a f a c t  e x i s t s .  AS 1 1 . 8 1 . 9 0 0 ( a ) ( 2 ) )

T h i s  p r o p o s a l  c o n t a in s  v e r y  b r o a d  la n g u a g e  t h a t  l i k e l y  

w i l l  n o t  s u r v i v e  a c o n s t i t u t i o n a l  d u e  p r o c e s s  c h a l l e n g e .  I t  i s  

v e r y  p o o r l y  d r a f t e d .  T h e  b r o a d  c r i m i n a l  l i a b i l i t y  im p o s e d  b y  t h i s  

s t a t u t e  w i l l  m ake i t  m uch l e s s  l i k e l y  t h a t  p r i v a t e  a t t o r n e y s  w i l l  

b e w i l l i n g  t o  r e p r e s e n t  an  i n d i v i d u a l  c h a r g e d  w i t h  t h e  c r im e  

b e c a u s e  o f  t h e  r i s k  t h a t  fu n d s  a l l o c a t e d  f o r  a t t o r n e y ' s  f e e s  w i l l  

b e  c o n f is c a t e d  and  t h e  r i s k  t h a t  t h e  a t t o r n e y  m ig h t  a l s o  b e  

c r i m i n a l l y  p r o s e c u t e d .  T h e  r e s u l t  w i l l  b e  t h a t  t h e  d e fe n s e  o f  a
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l a r g e  n u m b e r o f  c a s e s  p r e s e n t l y  b e in g  h a n d le d  b y  t h e  p r i v a t e  b a r  

w i l l  b e  th r o w n  on p u b l i c  a g e n c ie s .  T h e  i n e v i t a b l e  e x p e n s e  t o  t h e  

s t a t e  o f  p a y in g  f o r  t h e s e  in c r e a s e d  d e fe n s e s  w i l l  b e  e n o rm o u s .

I n  a d d i t i o n ,  as w as n o te d  a b o v e  i n  c o n n e c t io n  w i t h  t h e  

p o t e n t i a l  a b u s e  o f  c o n s p ir a c y  la w s ,  la w  e n fo r c e m e n t  h a s  f r e q u e n t l y ,  

c r u e l l /  a n d  u n f a i r l y ,  u s e d  m oney la u n d e r in g  s t a t u t e s  t o  p r o s e c u t e  

in n o c e n t  f a m i l y  m em bers w h o se  o n ly  a c t  was t o  a s s i s t  a f a m i l y  

m em ber i n  o b t a i n i n g  r e p r e s e n t a t i o n  b y  t a k i n g  fu n d s  t o  a n  a t t o r n e y  

t o  p a y  f o r  t h e  r e p r e s e n t a t i o n .

I n  a d d i t i o n  t o  b e in g  u s e d  a g a in s t  f a m i l y  m e m b e rs, 

a t t o r n e y s ,  a n d  o t h e r  d e fe n s e  e x p e r t s  who a r e  p a id  a s  p a r t  o f  a 

d e fe n s e  te a m  f o r  som eone who r e t a i n s  p r i v a t e  c o u n s e l ,  t h i s  la w  w i l l  

a l s o  im p o s e  c r i m i n a l  l i a b i l i t y  on o t h e r  i n d i v i d u a l s ,  s u c h  a s  

b a n k e r s ,  i f  t h e r e  i s  a " s u b s t a n t i a l  p r o b a b i l i t y "  t h a t  t h e  m oney 

came fr o m  an i l l e g a l  s o u r c e .  A n y o n e  v/ho a c c e p ts  m oney a s  p a r t  o f  

h i s  d a y - t o - d a y  b u s in e s s  t r a n s a c t i o n s  w i l l  b e  a t  r i s k  o f  p r o s e c u ­

t i o n ,  a n d  t h e  r i s k  o f  p r o s e c u t io n  i s  u n f a i r  a n d  u n n e c e s s a r y .

SEC TIO N 6 : T h i s  b i l l  o v e r r u le s  S t a t e  v .  T h r o n s o n , 809

P . 2d  941 ( A la s k a  A p p . 1 9 9 1 ) .  An a p p a r e n t  m is r e a d in g  o f  t h e  a c t u a l  

h o l d i n g  o f  t h e  T h r o n s o n  d e c is i o n  m ay b e w h a t h a s  c a u s e d  t h e  

G o v e r n o r  t o  p r o p o s e  t h i s  S e c t io n  and c a u s e d  o t h e r  s i m i l a r  p r o p o s e d  

a m e n d m e n ts  t o  t h e  la w  d e f i n i n g  p o s s e s s io n  o f  d r u g s .  T h r o n s o n  w as 

c h a r g e d  w i t h  p o s s e s s io n  o f  c o c a in e  i n  h i s  b o d y  b e c a u s e  h e  t e s t e d  

p o s i t i v e  f o r  c o c a in e  d u r in g  a u r i n e  t e s t .  T h e  c o u r t  r u l e d  t h a t  a 

d e f e n d a n t  c o u ld  n o t  b e  c o n v ic t e d  f o r  p o s s e s s io n  o f  c o c a in e  i n  h i s

HB554\dm - Page 7



b o d y  o n  g r o u n d s  t h a t  a p e r s o n  who h a s  c o c a in e  i n  h i s  b o d y  h a s  no 

c o n t r o l  o v e r  t h e  c o c a in e  a n d  c o u ld  n o t  m e e t t h e  l e g a l  d e f i n i t i o n  o f  

p o s s e s s io n .  T h e  c o u r t  a l s o  e x p la i n e d  t h a t  T h r o n s o n  c o u ld  h a v e  b e e n  

c o n v ic t e d  f o r  p o s s e s s io n  o f  c o c a in e  a t  t h e  t i m e  h e  a c t u a l l y  

in g e s t e d  t h e  c o c a in e  w h ic h  c a u s e d  h im  t o  h a v e  t h e  p o s i t i v e  

u r i n a l y s i s .  H o w e v e r , m i s t a k e n l y  t h e  s t a t e  d i d  n o t  c h a r g e  h im  w i t h  

t h a t  o f f e n s e .

T h u s ,  a s  i t  s t a n d s ,  a n  i n d i v i d u a l  c a n  b e  c h a r g e d  w i t h  

p o s s e s s io n  o f  c o c a in e  a t  t h e  t im e  t h a t  h e  in g e s t e d  t h e  c o c a in e .  A 

s u b s e q u e n t  u r i n e  t e s t  w o u ld  c e r t a i n l y  b e  a d m is s i b l e  e v id e n c e  o f  

g u i l t .  T h e r e f o r e ,  t h e  p r o p o s e d  c h a n g e s  s h o u ld  b e  r e j e c t e d  a s  

u n n e c e s s a r y .  T h e y  w i l l  b e  u s e d  t o  p r o s e c u t e  p o o r  p e o p le  a n d  

m i n o r i t i e s ,  t h o s e  who m o s t o f t e n  t a k e  d r u g s  w hen n o t  i n  t h e  p r i v a c y  

o f  t h e i r  own h o m e s .

I n  a d d i t i o n ,  t h i s  b i l l  w i l l  d is c o u r a g e  a n y o n e  who h a s  

u s e d  a c o n t r o l l e d  s u b s t a n c e  a n d  n e e d s  m e d ic a l  a t t e n t i o n  fr o m  

o b t a i n i n g  m e d ic a l  h e l p .  A p e r s o n  w i l l  b e  a f r a i d  t h a t  t h e  m e d ic a l  

a t t e n t i o n  w i l l  r e s u l t  i n  a d r u g  t e s t  a n d  i n  a c r i m i n a l  p r o s e c u t io n .  

T h e  same w i l l  b e  t r u e  o f  a n y o n e  s u f f e r i n g  fr o m  a d r u g  a d d i c t i o n  who 

m ig h t  h a v e  s o u g h t  t r e a t m e n t .  S u c h  t r e a t m e n t  a lm o s t  a lw a y s  in c l u d e s  

u r i n a l y s i s .  A p e r s o n  w i l l  n o t  s e e k  t h e  t r e a t m e n t  h e  n e e d s  w hen h e  

know s t h e  t r e a t m e n t  w i l l  i n c l u d e  t e s t s  w h ic h  c o u ld  r e s u l t  i n  a 

c r i m i n a l l y  p r o s e c u t io n .  T h e  T r u s t  i s  a w a re  o f  n o  o t h e r  s t a t e  w i t h  

a b r o a d  " i n t e r n a l  p o s s e s s io n "  d r u g  la w  l i k e  t h a t  p r o p o s e d  h e r e .
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Im p le m e n t in g  t h i s  o f f e n s e  w i l l  r e s u l t  i n  a h o s t  o f  new 

c r i m i n a l  p r o s e c u t io n s .  E v e r y t im e  so m eo ne o n  p r o b a t io n  t e s t s  

p o s i t i v e  f o r  d r u g s ,  a new c r i m i n a l  c h a r g e  w i l l  b e  b r o u g h t  a g a in s t  

h im . T h e s e  i n d i v i d u a l s  a r e  a l r e a d y  s u b j e c t  t o  a p r o b a t io n  

r e v o c a t io n  p r o c e e d in g  and c a n  b e  s u m m a r ily  r e t u r n e d  t o  j a i l  i f  t h a t  

i s  n e c e s s a r y  t o  p r o t e c t  t h e  p u b l i c .  S o m e tim e s  i t  i s  m o re  a p p r o p r i ­

a t e  t o  c o n t in u e  w i t h  m ore i n t e n s i v e  t r e a t m e n t ,  w h ic h  i s  a f a r  le s s  

e x p e n s iv e  re m e d y  a n d  c a n  s o m e tim e s  e f f e c t i v e l y  r e s u l t  i n  t h e  p e r s o n  

b e in g  r e h a b i l i t a t e d  i n t o  a n o n - c r i m i n a l .  A new c r i m i n a l  c h a r g e  

w i l l  o n l y  r e s u l t  i n  tr e m e n d o u s  o v e r c r o w d in g  o f  j a i l s ,  m o re  e x p e n s e  

t o  t h e  s t a t e ,  a n d  v i r t u a l l y  n o  d e t e r r e n t  t o  d r u g u s e r s .  T h e  o n ly  

d e t e r r e n t  w i l l  b e  t o  t h o s e  who m ig h t  o t h e r w is e  s e e k  h e lp  f o r  t h e i r  

d r u g  p r o b le m s .

SEC TIO N  7 :  T h e  A la s k a  A c t io n  T r u s t  h a s  n o  p o s i t i o n  on

t h e  am endm ents p r o p o s e d  i n  S e c t io n  7 .

SECTIO NS 8 :  T h e  A la s k a  A c t io n  T r u s t  h a s  n o  p o s i t i o n  on

t h e  am endm ents p r o p o s e d  i n  S e c t io n s  8 .

SECTIO NS 9 THROUGH 1 7 ; T h e  A la s k a  A c t io n  T r u s t  

v i g o r o u s l y  o p p o s e s  t h e s e  s e c t i o n s .  T h e y  c r e a t e  new p r o v i s i o n s  f o r  

w ir e t a p p in g  a n d  b u g g in g  o f  p r i v a t e  c o m m u n ic a t io n s .  T h e  p r a c t i c a l  

e f f e c t  o f  t h e s e  s e c t i o n s  i s  t o  a l l o w  t h e  s e c r e t  l i s t e n i n g  an d  

r e c o r d in g  o f  t h e  c o n v e r s a t io n s  o f  a " t a r g e t "  w i t h  a n y o n e  w i t h  whom 

a " t a r g e t "  c o m m u n ic a te s , e v e n  th o u g h  t h a t  p e r s o n  i s  c o m p le t e ly  

in n o c e n t  a n d  u n c o n n e c te d  w i t h  a n y  i l l e g a l  d o in g s .  E v e r y o n e  i n  t h i s  

s t a t e  w i l l  b e  s u b j e c t  t o  h a v in g  t h e i r  p r i v a c y  in v a d e d  and  r e c o r d e d ,
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e v e n  w hen h e  o r  s h e  n o  id e a  t h a t  h i s  o r  h e r  f r i e n d ,  a s s o c ia t e ,  o r  

a c q u a in t a n c e  i s  a  " t a r g e t " .  T h e  b i l l  w i l l  a l s o  a l l o w  t h e  s t a t e  t o  

b r e a k  i n t o  p r i v a t e  p r e m is e s ,  i n c l u d i n g  hom es an d  o f f i c e s ,  a s  o f t e n  

a s  t h e y  n e e d  t o ,  t o  i n s t a l l  a n d  re m o v e  b u g g in g  e q u ip m e n t .  A la s k a  

h a s  b e e n  p r o u d  o f  a n d  h a s  t r a d i t i o n a l l y  p r o t e c t e d  t h e  c o n s t i t u t i o n ­

a l  g u a r a n t y  o f  a l l  A la s k a n s  t o  t h e i r  r i g h t  t o  p r i v a c y .  T h e s e  

p r o p o s e d  s e c t i o n s  w o u ld  v i o l a t e  t h e  A la s k a  c o n s t i t u t i o n a l  r i g h t  t o  

p r i v a c y .  I t  w o u ld  v i o l a t e  t h e  r u l i n g  o f  G la s s  v .  S t a t e , 583 P . 2d 

8 7 2 , r ' h q  5 9 6  P . 2 d  10 ( A la s k a  1 9 7 8 ) ,  a s  f o l l o w s :

A l a s k a 's  C o n s t i t u t i o n  m a n d a te s  t h a t  i t s  p e o p le  
b e  f r e e  fr o m  i n v a s i o n s  o f  p r i v a c y  b y  m eans o f  
s u r r e p t i t i o u s  m o n i t o r i n g  o f  c o n v e r s a t io n s .

T h i s  p r o p o s a l  i s  a  b a d  id e a  a n d  s h o u ld  b e  r e j e c t e d .
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STATE OF ALASK A
1 9 9 2  LEGISLATIVE SESSION

H SC A L NOTE No. 5
Bill Version: HB 5 5 A
(H) Publish Date: 2 - 2 4 - 9 2

Revision Date: _________________

Title: Criminal Justice Reform

Department Affected: Public Safety

BRU: Alaska State Trooners___________

Component: Criminal Investigations Bureau

Sponsor: Rules______

Requestor: Governor COMPONENT SERIAL NO. 8

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- “0- -0- -0- -0- -0-

CAPITAL -0- -0- -0- -0- -o- -0-

REVENUE -0- -O- -0- -0- -0- -0-

FUND SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER

FUND SOURCE:

TOTAL -0- -0- -0- -0- -0- -O-

POSITIONS:

FULL-T1ME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary.)

No substantial fiscal inpact upon the Alaska State Troopers is anticipated.

Prepared By: Gaylp A._Hnretski_____________________________________  Phone: 465-4372______

Division: Commissioner** Offfoy-___________________________    Da(e: 7HR/37_

\  Richard L  BurtonApproved by Commissioner:
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i. IsO x i.
STATE OF ALASKA

1992 LEGISLATIVE SESSION

biii Version: ______

(H) Publish Date: 2 - 2 4 - 9 2

Department Affected: AdministrationRevision Date:________________________________________
)Titie: 'An Act relating to murder. . .  creating the crims of conspiracy.* BRU: Public Defender Agency

Sponsor____________________________
Requestor ,____________

Expenditures/Revenues: (Thousands of Dollars)

Component: Public Delender Agency

COMPONENT SERIAL NO.

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 129.0 132.9 136.9 141.0 145.2 149.6
TRAVEL 5.0 5.2 5.4 5.6 5.8 6.0
CONTRACTUAL 13.5 13.9 14.3 14.7 15.1 15.5
SUPPLIES 2.0 2.1 2.2 2.3 2.4 2.5
EQUIPMENT 3.0 0 0 0 0 0
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 152.5 154.1 158.8 163.6 168.5 173.S

CAPITAL

REVENUE 
FUND SOURCE:

JFUNDING: (Thousands of Dollars)
GENERAL FUND 152.5 154.1 158.8 163.6 168.5 173.6
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL 152.5 154.1 158.8 163.6 168.5 173.6

POSITIONS:
FULL-TIME 2.0 2.0 2.0 2.0 2.0 2.0
PART-TIME
TEMPORARY

Estimate of current year impact _
ANALYSIS: (Attach a separate page if necessary.) 
See attached.

Prepared by: John B. Salem'. Public Delender
Division: Public Defender Aoencv

Agency: Administration

Phone: 279-7541

Approved bv Commissioner Nancv Bear Usera X M L

— — HP

Date: January 31.1992
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/
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F IS C A L  A N A L Y S IS  -  LAW LOG 9 2 -0 0 3 .9  

T I T L E :  11 An A c t  r e l a t i n g ,  t o  m u r d e r  . . .  c r e a t i n g  t h e  c r im e  o f

s.pn sp iraea -"
T h i s  d o c u m e n t i s  n o t  i n t e n d e d  a s  a n  a n a l y s i s  o f  t h e  p r o p o s e d  
l e g i s l a t i o n .  I t  o n l y  d i s c u s s e s  t h e  f i s c a l  im p a c t  p a s s a g e  o f  t h i s  
b i l l  w o u ld  h a v e  o n  t h e  P u b l i c  D e f e n d e r  A g e n c y .

S e c t i o n s  l  and 2 -  T h e s e  s e c t i o n s  c r e a t e  t h e  new c r im e  o f
c o n s p i r a c y  w h e r e in  tw o  o r  m o re  p e o p le  i n v o l v e d  i n  a h o m ic i d e ,  
k id n a p p i n g  o r  f e l o n y  d r u g  o f f e n s e  a r e  s u b j e c t  t o  p r o s e c u t i o n  
s e p a r a t e l y  u n d e r  c o n s p i r a c y  t h e o r y .  A c o n s p i r a c y  s t a t u t e  
c o n s i d e r a b l y  b r o a d e n s  t h e  p o o l  o f  p r o s p e c t i v e  c r i m i n a l  d e f e n d a n t s  

• a s  c o n c e r n s  a c r i m i n a l  e n t e r p r i s e .  T y p i c a l l y  c o n s p i r a c y  c h a r g e s  
i n v o l v e ,  fr o m  a d e f e n s e  p e r s p e c t i v e ,  c o n s i d e r a b l e  p r e t r i a l  m o t io n  
w o r k ,  p r e t r i a l  h e a r in g s  a n d  u l t i m a t e l y  a l e n g t h y  t r i a l .  I n  m o s t  
i n s t a n c e s  w h e re  i n d i v i d u a l s  a r e  c h a r g e d  i n  a c o n s p i r a c y  t h e  P u b l i c  
D e f e n d e r  A g e n c y  w i l l  o n l y  r e p r e s e n t  o n e  a l l e g e d  c o - c o n s p i r a t o r .  
B e c a u s e  o f  c o n f l i c t  o f  i n t e r e s t  o t h e r  i n d i v i d u a l s  c h a r g e d  w i l l  b e  
r e f e r r e d  t o  t h e  O f f i c e  o f  P u b l i c  A d v o c a c y .  B a s e d  o n  t e s t i m o n y  
b e f o r e  c e r t a i n  l e g i s l a t i v e  c o m m it t e e s  i t  i s  a n t i c i p a t e d  t h a t  la w  
e n f o r c e m e n t  a n d  t h e  p r o s e c u t i o n  w i l l  m ake s i g n i f i c a n t  u s e  o f  a new 
c o n s p i r a c y  la w .  W h i l e  t h e r e  h a v e  b e e n  n o  f i g u r e s  p r o v i d e d  f r o m  t h e  
D e p a r t m e n t  o f  Law r e g a r d in g  c o n s p i r a c y  c a s e  p r o j e c t i o n s  t h i s  a g e n c y  
a n t i c i p a t e s  som e im p a c t  o n  i t s  c a s e lo a d  a n d  a s i g n i f i c a n t  im p a c t  on 
t h e  a m o u n t o f  w o r k  a n  a t t o r n e y  w o u ld  i n v e s t  i n  a  c o n s p i r a c y  c a s e .

S e c t i o n  3 -  T h i s  s e c t i o n  a l l o w s  t h e  D e p a r t m e n t  o f  Law t o  c h a r g e  
i n d i v i d u a l s  i n  a . " c o n t i n u i n g  c r i m i n a l  e n t e r p r i s e "  u s i n g  a l e s s e r  
n u m b e r o f  o f f e n s e s  t h a n  i s  c u r r e n t l y  p r e s c r i b e d  b y  c u r r e n t  la w .  
F u r t h e r m o r e  t h e  n u m b e r o f  i n d i v i d u a l s  i n v o l v e d  u n d e r  t h e  new 
p r o p o s a l  i s  a l s o  s e t  a t  a lo w e r  t h r e s h o l d  n u m b e r . T h e  la w  i s  
a p p a r e n t l y  d i r e c t e d  t o w a r d  i n d i v i d u a l s  i n v o l v e d  i n  s m a l l  d r u g  
d i s t r i b u t i o n  s c h e m e s . T h e  D e p a r t m e n t  o f  Law c o n c e d e s  t h a t  
" c r e a t i n g  t h i s  l e s s e r  o f f e n s e  w h en  f e w e r  p e o p le  a n d  t r a n s a c t i o n s  
a r e  i n v o l v e d  w i l l  g i v e  t h e  s t a t e  g r e a t e r  f l e x i b i l i t y  i n  s m a l l  d r u g  
r i n g s . "  T h e  end r e s u l t  w i l l  b e  t h e  m a k in g  o f  m o re  c a s e s .

T h e  im p a c t  s u c h  a c h a n g e  i n  t h e  la w  w i l l  h a v e  on t h e  P u b l i c  
D e f e n d e r  A g e n c y  i s  s i m i l a r  t o  t h a t  d e s c r ib e d  a b o v e  as r e l a t e s  t o  
c o n s p i r a c y .  3 o t h  o f  t h e s e  c h a n g e s  i n  t h e  la w  w i l l  i n c r e a s e  t h e  
n u m b e r o f 'c a s e s  i n  t h a t  a new  c r im e  i s  b e i n g  a d d e d  t o  t h e  b o o k s  a n d  
a c u r r e n t  c r i m i n a l  d e s c r i p t i o n  i s  b e in g  g i v e n  w i d e r  a p p l i c a t i o n .
I n  o r d e r  t o  m e e t t h e  a d d i t i o n a l  w o r k lo a d  t h e  P u b l i c  D e f e n d e r  A g e n c y  
r e q u e s t s  o n e  a t t o r n e y  w i t h  f e l o n y  l e v e l  e x p e r ie n c e  a n d  o n e  
p a r a l e g a l  t o  u n d e r t a k e  r e p r e s e n t a t i o n  o f  c l i e n t s  w ho w o u ld  b e  
c h a r g e d  u n d e r  t h e s e  new s t a t u t e s .  A s m o s t  c o n s p i r a c y  c a s e s  w i l l  
e m a n a te  fr o m  u r b a n  a r e a s  t h e  a t t o r n e y  w o u ld  l i k e l y  b e  s i t e d  i n  
A n c h o r a g e .  Some t r a v e l  m i g h t  b e i n v o l v e d  t o  h a n d le  c o n s p i r a c y - t y p e  
c a s e s  i n  o t h e r  l o c a t i o n s  i n  t h e  s t a t e .  A  c o n t r a c t u a l  b u d g e t  i s  
a l s o  b e in g  r e q u e s t e d  i n  t h a t  t h e s e  c a s e s  w i l l  b e  l i t i g a t e d  i n  
S u p e r i o r  C o u r t .
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S e c t i o n  4 . T h i s  s e c t i o n ,  a lo n g  w i t h  c e r t a i n  p a r t s  o f  S e c t i o n  3 
a b o v e ,  r e s t r u c t u r e s  c e r t a i n  o f  t h e  d r u g  o f f e n s e s  i n  t e r m s  o f  t h e
p o t e n t i a l  p e n a l t y .  C e r t a i n  o f f e n s e s  a r e  g i v e n  a h i g h e r  s a n c t i o n .
F i s c a l  im p a c t  i s  u n k n o w n .

S e c t i o n  5 . T h i s  s e c t i o n  e s t a b l i s h e s  a new  c r im e  w h ic h  c a n  b e s t  be 
d e s c r ib e d  a s  "m o n e y  l a u n d e r i n g " . I t  i s  u n k n o w n  t o  w h a t  e x t e n t  t h e  
D e p a r t m e n t  o f  Law w i l l  r e l y  u p o n  t h i s  new  o f f e n s e  t o  m ake c a s e s .  
F i s c a l  im p a c t  u n k n o w n .

S e c t i o n  6 . T h i s  s e c t i o n  o f  t h e  b i l l  p e r m i t s  p r o s e c u t i o n  o f
i n d i v i d u a l s  f o r  " i n t e r n a l  p o s s e s s io n  o f  d r u g s " .  D e p e n d in g  u p o n  t h e  
p o l i c y  o f  t h e  D e p a r t m e n t  o f  Law t h i s  p r o p o s a l  c o u l d  h a v e  a
tr e m e n d o u s  im p a c t  o n  t h e  P u b l i c  D e f e n d e r  A g e n c y . A s i g n i f i c a n t  
p e r c e n t a g e  o f  i n d i v i d u a l s  o n  f e l o n y  p r o b a t i o n  a r e  r e q u ir e d '  t o  
u n d e r g o  d r u g  s c r e e n in g  t h r o u g h  u r i n a l y s i s .  S a d l y ,  m a n y o f  th e m  
"com e u p  d i r t y "  ( t e s t  p o s i t i v e l y  f o r  t h e  p r e s e n c e  o f  c o n t r o l l e d  
s u b s t a n c e s  i n  t h e i r  b l o o d / u r i n e ) . I f  e a c h  o f  t h e s e  w e r e  p r o s e c u t e d  
a s  new  f e l o n y  c r im e s  c a s e lo a d s ,  e s p e c i a l l y  i n  u r b a n  a r e a s ,  w o u ld  
s i g n i f i c a n t l y  r i s e .  D e f e n d i n g  t h e s e  c a s e s  w o u ld  b e  v e r y  e x p e n s iv e  
i n  t h a t  h e a r i n g s  w o u ld  h a v e  t o  b e  c o n d u c t e d  c h a l l e n g i n g  t h e  
a c c u r a c y  o f  t h e  t e s t  r e s u l t s ,  t h e  m e t h o d o lo g y ,  t h e  s c i e n t i f i c  
t h e o r y  u n d e r l y i n g  d r u g  s c r e e n s  e t c .  T r i a l s  w o u ld  n o t  b e  uncom m on 
i n  t h a t  m a n y  o f  t h e s e  i n d i v i d u a l s  w o u ld  h a v e  p r i o r  f e l o n y  
c o n v i c t i o n s  a n d  t h u s  w o u ld  b e  f a c i n g  m a n d a t o r y  p r i s o n  te r m s :.  W hen 
t h e  s t a k e s  g e t  h i g h e r  m o re  t r i a l s  a r e  l i k e l y .

I n  s u m m a ry  t h i s  b i l l  w i l l  u n d o u b t e d l y  h a v e  som e f i s c a l  im p a c t  o n  
t h e  P u b l i c  D e f e n d e r  A g e n c y .  D e p e n d in g  o n  t h e  a p p r o a c h  t a k e n  b y  t h e  
D e p a r t m e n t  o f  Law  t h e  im p a c t  c o u l d  b e  d r a m a t i c .  I n  t h a t  t h e  P u b l i c  
D e f e n d e r  A g e n c y  i s  a l r e a d y  o p e r a t i n g  a b o v e  m a xim u m  c a p a c i t y  i n  
t e r m s  o f  i t s  c a s e lo a d  a n y  f u r t h e r  i n c r e a s e  i n  i t s  w o r k lo a d  m u s t  b e  
a c c o m p a n ie d  b y  a d d i t i o n a l  r e s o u r c e s .

BUDGET A N A L Y S IS

1 0 0 : A t t o r n e y  I I I  (A n c h o r a g e )  7 6 . 7  
P a r a l e g a l  I I  ( A n c h o r a g e )  5 2 .3

1 2 9 .  0

2 0 0 : T r a v e l 5 . 0

3 0 0 : C o n t r a c t u a l  ( O f f i c e  s p a c e
e x p e r t s ,  c o m m u n ic a t io n s ) 1 3 . 5

4 0 0 : S u p p l i e s 2 . 0

5 0 0 : E q u ip m e n t  ( o n e - t i m e ) 3 . 0

1 5 2 . 5
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I’osilion Title .
Attorney J11

limr .Stains iil.il/ Moulin
i ’l-T 12.0

T Yi’E o f  Exri-NDiruni-: Amotml

SjIjiy 55,969

llciicfit} 21), 733

Premium Pay *

Oll.cr
llilnl Pctjoriiil Services 76,702 76,702

llavcl 5.000
Contractual 10.000 •

Cotmnndilics _ 

: Enuimncnl....
i Oj)]£i_______

  id n d in o  s o d hck row to ta i. c o s r
IVilcfai Receipts J!)Q2_

i;.i[ Match “  100.1 '
General Fund____ 1004

IA ]l;ceit»if______ |0Q7________
Oil* Receipt!_ifjfij _______
Oilier

J ,000
1 ,500

9/. a o r

%  . 202

Na of f’oilllons fiance / Step
22/A

location
i:c a

1 Unil
r x

Election District

Justification

TIicj ijcvi crine of conspiracy) changes ;ln the law concerning 

"continuing criminal enterprise" and internal possession 

of drug cases' will, at Llio very leant create additional 

cases in the urban areas of Lhe state, ihe one felony 

level attorney and paralegal requested to meet these 

increases is considered a conservative fiscal response 

to this criminal justice reform hill.

RciiucfH For 
Neiv Position

AGENCY D e partment of Adnitni s t rat ion 

HitU Pub 11c Defender Agency________

COMI’ONEHl‘_P n b l i c  Defender Agency



Position Title 
j Paralegal Assistant II

rime Stilus Sl.ilf Months
PET 12.0

TY P E  Of* EXPENDITURE Amount

55al.nr 36,930

||cm:fil| IS,320

I’rpipiiini I’.iv •
Oilier

1lil.il PcrSOitJ Servirrs 52.257 52,257

Havel _0_

Cnrttraclii.il 3.500 •

Cninmmlilirs 1,000

Enuinuteiil 1,500

Other

1))l.il Coil 50,257

__ _____ FUNDING S O U R C E  FOI? T O

Fi.dci.il flcccmls 101)2
Ml. COST

G.F. Match |0iq

Gcncr.il pond 1001 58.257

1 A Receipts 1007
nil* iicccinii mr.i

Other

No. of Positions J Range 1 Step
1 | 16//

i b « i M i  n(;u • ;

location Election District
F.BA 7

Jollification

The new crime of conspiracy, changes in the. law concerning 

"continuing criminal enterprise" and internal possession 

of drug cases will, at ine very least create additional 

cases in the urban areas of the state. The on. felony 

.level attorney and para legal requested to meet these 
increases in considered a conservative fiscal response 

to lliis criminal justice reform bill.

Keanes! For 
New Position

AGENCY Department of Administration

II H U ... P u b lic Defender Agency________

C O M P O N E N T  Public Defender Agency________
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STATE OF ALASKA
L992 LEGISLATIVE SESSION

FISCAL NOTE

BILL NO. 5 5 4

\NALYSiS: (continued)

his omnibus criminal justice reform bill, requested by the Department of Law, creates several new offenses whose prosecution will have a dramatic fiscal 
tipact on the Office of Public Advocacy. ’1116 following analysis will deal solely with the fiscal ramifications of the adoption of the individual sections of 
is proposed bill.

actions 1 and 2 create a new crime on "conspiracy" under which two or more people involved in a homicide, kidnapping, or felony drug offense would 
e prosecutable for this separate crime. Thti ourpose of the W" Is to create another crime under which persons not currently prosecutable can be 
rosecuted. Further, and most importantly from tne usual perspective of this agency, these new defendants will be tried together in a single trial. Such 
charge will inevitably give rise to conflicts of interests among defendants which mandate the legal representation of each defendant by a single attorney 
' agency.

he Office of Public Advocacy (OPA) is responsible for providing representation for those with whom the Alaska Public Defender Agency has a conflict 
I interest. The great majority of defendants prosecuted under conspiracy laws will be found by the court to be indigent and qualified for Public Defender 
id CPA services. By definition, because the statute is designed to prosecute two or more people, the Office of Public Advocacy will be responsible for 
roviding representation to one or more alleged co-conspirators in the great majority of the cases prosecuted under this new section. For example, if the 
Jaska Public Defender Agency is appointed to represent defendant number one in a conspiracy case, OPA will be appointed to provide representation, 
robably by a staff attorney, to defendant number two, and through contract counsel, to all other codefendants in a particular case.

ection 3 of the proposed bill is also intended to allow for the prosecution of multiple codefendants. This section will make it easier for the Department 
f Law to charge individuals engaging in a "continuing criminal enterprise" by lowering the number of offenses and the number of the individuals involved 
om that now specified in current law. The Department of Law states, ‘Creating this lesser offense when fewer people and transactions are involved will 
ve the State greater flexibility in small drug rings." This new law will, in addition to the conspiracy law described above, allow prosecutors to make more 
iminal charges against more defendants who are alleged to be involved in a particular series of events. In short on the same facts the Department of 
aw will be able to charge more people with more crimes.

ost drug rings are "small." Drug dealers typically know only those from whom they purchase the drugs and to whom they sell the drugs. For example, 
re street dealer does not know the importer. Because this law only involves the requirement that a defendant engage with two or more people, rather 
ran the five individuals specified in current law, the facts from which the Department of Law can prosecute for a "continuing criminal enterprise" will arise 
irmore frequently.

ie same fiscal analysis provided in relation to the new conspiracy law applies with equal force to this new crime. Cases filed under conspiracy statutes 
i  the federal level and in other states routinely involve substantial attorney time, particularly for the preparation of pretrial motions. Due to the fact that 
:a Department of Law investigation activity will probably focus on urban areas, the Office of Public Advocacy is requesting one experienced attorney and 
legal secretary in Anchorage to handle representation of clients charged under the bill. Because the staff attorney can represent but one.codefendant 
a given case, the Office of Public Advocacy must contract with private counsel for the representation of all other codefendants determined to be indigent 

/ the court

is anticipated that the complexity of this litigation will dictate high contract costs, which are estimated at 815,000 per defendant. The Department of Law 
as not estimated the number of prosecutions it will initiate during FY 93 or subsequent years under either the new conspiracy statute or new continuing 
iminal enterprise statute. The projected $375,000 in contract costs is thus based on the assumption that the Office of Public Advocacy will only be 
isponsible for 25 codefenoants charged under these statutes for which it cannot provide staff representation during the coming fiscal year.

should be noted that conspiracy prosecutions are far more expensive to defend than to prosecute. The nature of the allegation means that two, and 
sually more, defendants-each represented by separate counsel-will be prosecuted by one or two Assistant District Attorneys. For example, in a typical 
mspiracy prosecution, the Department of Law and the Public Defender Agency will each be paying for one attorney, while the Office of Public Advocacy 
;il be responsible for providing counsel to all cf the remaining codefendants.

ie latter portion of Section 3 and Section 4 reclassify certain drug offenses to the next higher category of offenses, thus making the defendants eligible 
r higher penalties. While the higher penalties may influence the defendant's decision to insist upon a jury trial, it is not possible to quantify the extent

ieRoa/oaeoe.KP.te



STATE OF ALASKA
1992 LEGISLATIVE SESSION

FISCAL NOTE

\
)

to which such a trend would impose additional costs on this agency.

Section 5 creates the new crime of 'money laundering' and makes it a felony to take, give, transport, or conduct a financial transaction involving money 
for other property known to be derived from the drug violations. The section is drafted with extraordinarily broad language and could be used to prosecute 
the spouses and children of dreg dealers, as well as anyone who provides a service or sells an item to a known drug dealer. Given the broad sweep of 
the language of this section, the number of people prosecuted under it will depend upon policy determinations of the Department of Law that have not yet 
been announced.

Section 6 of the bill redefines the crime of possession of drugs in an apparent effort to allow prosecution of persons who ingest drugs within their body. 
Whether this will result in additional new felony cases in which OPA will be obliged to provide defense services will also depend on policy determinations 
by the Department of Law. It is now quite common for individuals on felony probation to be subjected to petitions to revoke their probation based on the 
positive results of a drug test. Typically, the filing of such petitions to revoke probation do not also involve prosecution for possession of drugs. If the 
Department of Law chose to prosecute such cases as new crimes, the impact on caseloads could be quite dramatic. However, wilhout knowing the extern 
to which probation violators and others might be subjected to new prosecutions for possession, it is not possible to accurately estimate the fiscal impact 
of this provision of OPA.

Sections 7 and 8 could have no conceivable fiscal impact on the operations of the Office of Public Advocacy.

6/Leg92/02209.KP/3
Page 3



LL 92-0039
Position Title

Attorney IV
Time Status

PFT
S ta ff M onths

12.0
TYPE OF EXPEND ITURE
Salary
lleneflts
Premium Pay
Other

Tota l Persona l Services
Travel
Cortractual
Commodities
Equipment
Other

Total Cost
FU N D IN G  SOURCE  FOR TOTAL CO ST

Federal Receipts 1002
CLP. Match 1003
General Fund 
l-A Receipts 
C1P Receipts 
Other

1004
1007

w

A M O UN T
64.0
22.6

86.6

3.4
1.0
3.6

94.6

94.6

No. of Positions Range / Step 
2 4 /A

Location
Anchorage-EFIA

Barg. Unit
PX

Election District

Justification
The Anchorage O ffice o f Public Advocacy presently has fou r attorney positions devoted to 
crim inal defense. These attorneys are also handling several m ajor cases outside the Anchorage 
area as sta ff coverage and trave l Is m ore cost effective than contracting m a jo r cases to private 
attorneys In rura l areas. Current caseloads indicate that these fou r attorneys cannot absorb the 
additional eases which would  result from  this legislation. It Is necessary that an additional 
attorney be added to the Anchorage sta ff to cover the resultant increased caseload.
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Position T itle

Legal Secretary I
No. of Positions Range / Step 

10 /A
Barg. Unit

GG
T im e Status

P F f
S ta ff Months

12.0
TYI'F. OP EXPEND ITURE
Salary
Benefits
Prem ium Pay
Other

Tota l Personal Services
Travel
Contractual (O ffice Space)
Commodities
Equipment
Other

Total Cost
FU N D IN G  SO URCE  FOR TOTAL COST

Federal Receipts 1002
G.F. Match 1003
General Fund 1004
I-A  Receipts 1007
C IP  Receipts 1061
Other

Location
Anchorage-EUA

Election D istrict
8

A M O UN T
25.1
12.0

Justification
The Anchorage O ffice o f  Public Advocacy presently has three legal secretary positions providing 
clerical support, 15 professional positions, six VISTA volunteers, and the VGAL program . The 
addition o f an attorney w ith a fu ll caseload necessitates the addition o f  another secretary. The 
clerical w ork load generated by an additional attorney cannot be absorbed by the current clerical 
staff.

37.1

2.7
1.0
7.4

487

48.2
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RSCALNOTE No. 3

STATE OF ALASKA
1 9 9 2  LEGtSLATTVE SESSION

Ravision Data: ____________________________

TMa: "An Act-_relai.inQ_.tQ murder. JdsL 
napping, and c o n t r o l l e d  s ub s tan ce s . 1
Sponsor: ___ _______________________________

Raquastor: Governor__________________

Bill Version: 5 54________
(H) Publish Date: 2 - 2 4 - 9 2

DapartmantAffactad: Department o f  C o r re c t i on s
BRU:  Statewide Programs____________________
Component: Various___________________

COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of D olan)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES

TRAVEL

CONTRACTUAL 525 .6 5 25 .6 1 . 1 8 0 . 4 1 , 1 8 0 . 4 1 . 1 8 0 . 4
SUPPLIES

EQUIPMENT

LAND 4  STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATMG 525 .6 5 25 .6 1 . 0 1 8 . 4 1 . 1 8 0 . 4 1 . 1 8 0 . 4 1 , 1 8 0 . 4

CAPITAL

REVENUE 

FUND SOURCE:

FUNOMG: (Thousands of Dolan)

GENERAL FUND 525 .6 5 2 5 . 6 1 . 0 1 8 . 4 1 . 1 8 0 . 4 1 . 1 8 0 . 4 1 . 1 8 0 . 4
FEDERAL FUNDS

OTHER

FUND SOURCE:

TOTAL 525 .6 5 25 .6 1 . 0 1 8 . 4 1 . 1 8 0 . 4 1 . 1 8 0 . 4 1 . 1 8 0 . 4
POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 n 0 n n 0
TEMPORARY ___ — 0 0 0 0 0 0

Estimate of currant yfpr impact:___________ 0
ANALYSIS: (Attach a ssparate paga If nacassary.)

' P le a se  see the a t tached A na ly s i s .

Praparad By: Diane SchenRer , L e g i s l a t i v e  L ia i s o n_________ Phona: 465 -3376
Division: Commissioner's O f f i c e ___________________________Data:_______ 0 2 /2 0 /9 2______
Approved by Commission..: L loyd Haroes, C o m m i s s i o n e r fC - ______
Agancy: Department o* C o r rec t ion s ___________________________________ Data: 0 2 /2 0 /9 2

3brftMrdon {by prcpcrar): L*g. Fin., LcgWatSra Sponsor, Roquactor. OMB/DBR, Ocv. L*a»«. Ofc., 4 Impacted AjancyiU*-.
■̂v 10/7/si / W  v 5 " o 2 ^ ,  (o  C o r r e c t i o n s m*



CONTINUATION OF FISCAL ANALYSIS

B I L L :  L a w lo g  9 2 -0 0 3 9  "A n  A c t  r e l a t i n g  t o  m u r d e r , k id n a p p i n g ,
c o n t r o l l e d  s u b s t a n c e s  a n d  i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e s  o f f e n s e s ;  
c r e a t i n g  t h e  c r im e  o f  c o n s p ir a c y  a n d  t h e  c r im e  o f  m o n e y  l a u n d e r i n g ;  
a m e n d in g  a  p r o v i s i o n  r e l a t i n g  t o  g e n e r a l  p r i n c i p l e s  o f  c r i m i n a l  
l i a b i l i t y . "

S e c t io n s  1 a n d  2 :  T h e s e  s e c t i o n s  m ake i t  a  c r im e  t o  c o n s p i r e  t o
c o m m it m u r d e r ,  k id n a p p i n g ,  o r  a  f e l o n y  d r u g  o f f e n s e .  B e c a u s e  
c o n s p i r a c i e s  t o  c o m m it m u r d e r  o r  k id n a p p in g  a r e  r a r e ,  t h e  m a jo r  
im p a c t  o f  t h e  c o n s p ir a c y  la w  w o u ld  p r o b a b l y  r e s u l t  f r o m  d r u g  
o f f e n s e s .  T h e  D e p a r t m e n t  o f  Law p r e d i c t s  t h a t  t h e  c o n s p i r a c y  la w  
w i l l  f a c i l i t a t e  m o re  e f f e c t i v e  p r o s e c u t io n  o f  c a s e s  i n v o l v i n g  
m u l t i p l e  d e f e n d a n t s  a n d  m ay e n c o u r a g e  d e f e n d a n t s  t o  c o o p e r a t e  w i t h  
t h e  s t a t e  t o  g e t  r e d u c e d  c h a r g e s .  T h e  r e s u l t  w i l l  p r o b a b l y  b e  m o re  
o f f e n d e r s  s e n t e n c e d  f o r  d r u g  c h a r g e s ,  b u t  n o t  n e c e s s a r i l y  s e n t e n c e d  
f o r  l o n g e r  p e r io d s  o f  t i m e .  On D e c e m b e r 3 1 ,  1 9 9 1 , a  " s n a p s h o t "
p r i s o n e r  p r o f i l e  i n d i c a t e d  t h e r e  w e re  158 o f f e n d e r s  i n c a r c e r a t e d  o n  
f e l o n y  d r u g  o f f e n s e s .  I f  t h e  c o n s p ir a c y  la w  r e s u l t s  i n  a  t e n  
p e r c e n t  i n c r e a s e ,  a p p r o x i m a t e l y  16 a d d i t i o n a l  o f f e n d e r s  w o u ld  b e  
e x p e c t e d .  T h e  m a j o r i t y  o f  d r u g  o f f e n d e r s  a r e  i n c a r c e r a t e d  f o r  
M is c o n d u c t  I n v o l v i n g  a C o n t r o l l e d  S u b s ta n c e  i n  t h e  T h i r d  D e g r e e , a 
C la s s  B f e l o n y .  T h e  m ean s e n t e n c e  f o r  s u c h  a  c h a r g e  i s  e s t i m a t e d  
t o  b e  2 0 . 1  m o n th s .  W i t h  a d e d u c t io n  o f  o n e  t h i r d  o f  t h e  s e n t e n c e  
f o r  s t a t u t o r y  g o o d  t i m e ,  t h e  a c t u a l  t i m e  s e r v e d  w o u ld  b e  s l i g h t l y  
o v e r  o n e  y e a r .  S i x t e e n  o f f e n d e r s  s e r v i n g  o n e  a d d i t i o n a l  y e a r  
w o u ld  r e s u l t  i n  5 ,8 4 0  a d d i t i o n a l  b e d - d a y s .  I f  t h e  o f f e n d e r s  w e re  
h o u s e d  i n  c o m m u n ity  r e s i d e n t i a l  c e n t e r  b e d s ,  a t  a n  a v e r a g e  d a i l y  
c o s t  o f  $ 4 5 .0 0  p e r  d a y ,  t h e  a d d i t i o n a l  c o n t r a c t  c o s t  p e r  y e a r  w o u ld  
b e  $ 2 6 2 , 8 0 0 . 0 0 .

S e c t io n  3 :  T h i s  s e c t i o n  m a k e s i t  a C la s s  A f e l o n y  t o  e n g a g e  i n  a
c o n t i n u i n g  c r i m i n a l  e n t e r p r i s e  i n v o l v i n g  t h r e e  o r  m o re  d r u g  
o f f e n s e s  c o m m it t e d  w i t h  tw o  o r  m o re  o t h e r  p e o p l e .  T h i s  s e c t i o n  
a l s o  e l e v a t e s  c e r t a i n  o f f e n s e s  i n v o l v i n g  c o c a in e  f r o m  a C la s s  B t o  
a C la s s  A f e l o n y .  T h e  D e p a r tm e n t  o f  Law  e s t i m a t e s  t h a t  
a p p r o x i m a t e l y  3 0 t o  40 c a s e s  p e r  y e a r  w o u ld  b e  p r o s e c u t e d  w h ic h  
w o u ld  b e  s u b j e c t  t o  t h e  new  p e n a l t i e s .  T h e  f o l l o w i n g  a n a l y s i s  i s  
b a s e d  o n  a  c o n s e r v a t i v e  e s t i m a t e  o f  30  s u c h  c a s e s  p e r  y e a r .  B a s e d  
o n  i n f o r m a t i o n -  f r o m  t h e  D e p a r t m e n t  o f  Law a n d  t h e  A la s k a  J u d i c i a l  
C o u n c i l ,  i t ^ i s  e s t i m a t e d  t h a t  t h e  a v e r a g e  s e n t e n c e  f o r  t h e s e  t y p e s  
o f  o f f e n s e f c w o u l d  in c r e a s e  fr o m  a b o u t  t h r e e  y e a r s  t o  f i v e  y e a r s .  
A l l o w i n g  f o r  “ s t a t u t o r y  g o o d  t im e  d e d u c t io n s  o f  o n e  t h i r d  o f  t h e  
s e n t e n c e ,  t h e  a c t u a l  i n c a r c e r a t i o n  t i m e  w o u ld  g o  f r o m  24 m o n th s  t o  
4 0 m o n th s ,  a n  i n c r e a s e  o f  16 m o n th s  o f  i n c a r c e r a t i o n  p e r  c a s e .  T h e  
e f f e c t s  o f  t h e  x x l  o n  t h e  p r i s o n  p o p u l a t i o n ,  t h e r e f o r ,  w o u ld  n o t  
b e  f e l t  f o r  tw c  a r s .  T h e  e f f e c t s  w o u ld  t h e n  b e  a s  f o l l o w s :

F Y  9 5 :  3 0  o f f e n d e r s  who w o u ld  h a v e  b e e n  r e l e a s e d  u n d e r  c u r r e n t  la w
w o u ld  r e m a in  i n c a r c e r a t e d ,  b a s e d  on a f i v e  y e a r  s e n t e n c e  r e c e iv e d  
i n  FY 9 3 .  (3 0  X  3 6 5  =  1 0 ,9 5 0  p r . is o n - d a y s )
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F Y  9 6 :  30 o f f e n d e r s  who w o u ld  h a v e  b e e n  r e l e a s e d  u n d e r  c u r r e n t  la w
r e m a in  i n c a r c e r a t e d ,  b a s e d  o n  a f i v e  y e a r  s e n t e n c e  r e c e i v e d  i n  FY 
9 4 .  T h i s  i s  i n  a d d i t i o n  t o  30 o f f e n d e r s  ( c o n v i c t e d  i n  F Y  9 3 ) 
f i n i s h i n g  t h e  r e m a in in g  4 m o n th s  o f  t h e i r  s e n t e n c e  (3 0  X  3 6 5  =  
1 0 , 9 5 0 ;  p l u s  30 X  1 2 0  =  3 6 0 0 .  T o t a l  a d d i t i o n a l  p r i s o n - d a y s  =  
1 4 ,5 5 0 )

T h a  F Y  96 f i g u r e  w o u ld  b e  r e p e a t e d  i n  F Y  97 a n d  F Y  9 8 , a s s u m in g  t h e  
sam e r a t e  o f  c o n v i c t i o n s  r e s u l t i n g  i n  f i v e  y e a r ,  r a t h e r  t h a n  t h r e e  
y e a r  s e n t e n c e s .

I t  i s  a ssu m e d  t h a t  d u r in g  t h e  l a s t  16 m o n th s  o f  t h e s e  s e n t e n c e s  
t h a t  t h e  o f f e n d e r s  w o u ld  b e  e l i g i b l e  f o r  p la c e m e n t  o n  f u r l o u g h  t o  
a c o m m u n ity  r e s i d e n t i a l  c e n t e r  a n d / o r  r e s i d e n t i a l  d r u g  t r e a t m e n t  
p r o g r a m . T h e  a v e r a g e  s t a t e w id e  c o s t  f o r  s u c h  b e d s  i s  a p p r o x i m a t e l y  
$ 4 5 .0 0  p e r  d a y .  T h e r e f o r ,  1 0 ,9 5 0  a d d i t i o n a l  b e d - d a y s  i n  F Y  95 
w o u ld  c o s t  $ 4 9 2 , 7 5 0 . 0 0 .  E a c h  s u c c e e d in g  y e a r  w o u ld  b e  $ 6 5 4 ,7  '7 .0 0  
p e r  y e a r  i n  a d d i t i o n a l  c o n t r a c t  b e d s .

S e c t i o n  4 :  T h i s  s e c t i o n  e l e v a t e s  c e r t a i n  c r im e s  i n v o l v i n g  l a r g e
q u a n t i t i e s  o f  m a r i ju a n a  fr o m  a C la s s  C t o  a C la s s  B f e l o n y .  I n  a 
" s n a p s h o t "  in m a t e  p r o f i l e  o n  D e c e m b e r 3 1 , 1 9 9 1 ,  t h e r e  w e re  34
in m a t e s  in c a r c e r a t e d  f o r  M IC S  I V ,  a C la s s  C f e l o n y .  M IC S  I V  
i n c l u d e s  p o s s e s s io n  o f  a n  o u n c e  o r  m o re  o f  m a r i j u a n a ,  a s  w e l l  a s  a 
lo n g  l i s t  o f  o t h e r  d r u g  o f f e n s e s .  I t  i s  a s s u m e d  t h a t  m a r i ju a n a  
o f f e n s e s  m ake u p  a s m a l l  p e r c e n t a g e  o f  t h e  34 M IC S  I V  p o p u l a t i o n ,  
b a s e d  o n  t h e  e x t e n s i v e  l i s t  o f  o f f e n s e s  in c l u d e d  i n  t h i s  c a t e g o r y .  
A c c o r d in g  t o  t h e  A la s k a  J u d i c i a l  C o u n c i l ,  t h e  m ean s e n t e n c e  le n g t h  
f o r  M IC S  I V  i s  e s t i m a t e d  t o  b e  a b o u t  12 m o n th s .  I f  t e n  p e r  c e n t  
(1 0  %) o f  t h e  M IC S  I V  o f f e n s e s  i n v o l v e d  l a r g e  a m o u n ts  o f  m a r i ju a n a ,  

a n d  w o u ld  t h e r e f o r  b e  e l e v a t e d  t o  a C la s s  B f e l o n y ,  t h a t  w o u ld  be 
a b o u t  3 o r  4 c a s e s  p e r  y e a r .  B e c a u s e  t h e  a m o u n t o f  m a r i ju a n a  
a d d r e s s e d  i s  q u i t e  l a r g e ,  i t  i s  a ssu m e d  t h a t  s u c h  o f f e n d e r s  w o u ld  
be a t  t h e  h ig h  e n d  o f  t h e  s e n t e n c in g  r a n g e  f o r  C la s s  C f e l o n i e s  
u n d e r  c u r r e n t  la w .  C o m b in e d  w i t h  t h e  s m a l l  n u m b e r o f  a n t i c i p a t e d  
c a s e s ,  t h i s  w o u ld  r e s u l t  i n  m in im a l  f i s c a l  im p a c t  f o r  t h e  
D e p a r t m e n t . - -

S e c t io n  5 :  - ^ f h is  S e c t i o n  c r e a t e s  t h e  c r im e  o f  m o n e y l a u n d e r i n g  and 
m a k e s  i t  a  C la s s  C f e l o n y .  B e c a u s e  t h i s  s e c t i o n  c r e a t e s  a new 
c r im e ,  i t  i s  d i f f i c u l t  t o  e s t i m a t e  t h e  n u m b e r o f  c a s e s  w h ic h  w i l l  
r e s u l t  i n  p r i s o n / p r o b a t i o n  s e n t e n c e s .  B a s e d  o n  a n  a s s e s s m e n t  fr o m  
t h e  D e p a r t m e n t  o f  L a w , t h i s  t y p e  o f  o f f e n s e  i s  e x p e c t e d  t o  o c c u r  
i n f r e q u e n t l y  a n d  t h e r e f o r  im p a c t  t h e  D e p a r t m e n t  o f  C o r r e c t io n s  
m i n i m a l l y .
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S e c t io n  6 :  T h i s  S e c t i o n  d e f i n e s  " c o c a in e  b a s e "  t o  i n c l u d e  c r a c k .
I t  a l s o  r e v e r s e s  t h e  r e c e n t  T h r o n s e n  d e c i s i o n  w h ic h  h e l d  t h a t  a 
p e r s o n  c a n n o t  b e  p r o s e c u t e d  f o r  " p o s s e s s io n  b y  c o n s u m p t io n . 11 I n  
T h r o n s e n . t h e  p o l i c e  h a d  a s e a r c h  w a r r e n t  f o r  a  h o u s e  w h ic h  
a u t h o r i z e d  th e m  t o  l o o k  f o r  d r u g s / p a r a p h e r n a l i a .  T h e  d e f e n d a n t  w as 
p r e s e n t  a n d  a p p e a r e d  t o  h a v e  in g e s t e d  d r u g s ,  s o  h i s  b lo o d  a n d  u r i n e  
w e r e  t e s t e d  a n d  c o n f ir m e d  t h e  p r e s e n c e  o f  c o c a in e .  He w a s c h a r g e d  
w i t h  p o s s e s s io n  o f  p a r a p h e r n a l i a  a s  w e l l  a s  p o s s e s s io n  o f  c o c a in e  
i n  h i s  b lo o d  s y s t e m .  T h e  j u r y  fo u n d  h im  n o t  g u i l t y  o n  t h e  s y r i n g e  
c h a r g e  a n d  t h e  p o s s e s s io n  b y  c o n s u m p t io n  c h a r g e  was o v e r t u r n e d  b y  
t h e  c o u r t s .  T h e  c ir c u m s t a n c e s  o f  t h i s  c a s e  s u g g e s t  t h a t  c h a r g e s  o f  
" p o s s e s s io n  b y  c o n s u m p t io n "  w i l l  s t e n g t h e n  t h e  S t a t e ' s  a b i l i t y  t o  
w in  c o n v i c t i o n s  i n  d r u g  c a s e s .  I f  t h i s  in c r e a s e s  t h e  n u m b e r o f  
f e l o n y  d r u g  o f f e n d e r s  b y  t e n  p e r c e n t ,  a p p r o x i m a t e l y  16 o f f e n d e r s  
p e r  y e a r  w i l l  b e  in c a r c e r a t e d  f o r  a n  a v e r a g e  o f  12 a d d i t i o n a l  
m o n th s .  I f  t h e  D e p a r t m e n t  c o n t r a c t e d  f o r  a d d i t i o n a l  c o m m u n ity  
r e s i d e n t i a l  c e n t e r  b e d s  t o  a c c o m o d a te  t h i s  in c r e a s e ,  t h e  c o s t  w o u ld  
b e  16 o f f e n d e r s  X  3 6 5  d a y s  X  $ 4 5 .0 0  =  $ 2 6 2 , 8 0 0 . 0 0 .

S e c t io n s  7 a n d  8 :  T h e s e  s e c t i o n s  e l i m i n a t e  c e r t a i n  d e f e n s e s  t o
o f f e n s e s  i n v o l v i n g  c o n t r o l l e d  s u b s t a n c e s  a n d  a r e  n o t  e x p e c t e d  t o  
im p a c t  t h e  D e p a r t m e n t  f i s c a l l y .

T h e  a b o v e - m e n t io n e d  e s t i m a t e s  a r e  b a s e d  o n  c o n t r a c t  c o m m u n ity  b e d s  
s in c e  i t  c a n n o t  b e  a c c u r a t e l y  p r e d i c t e d  w h e n  t h e  i n c r e a s e s  i n  
i n c a r c e r a t i o n  d a y s  w i l l  a c t u a l l y  r e s u l t  i n  a d d in g  new  p r i s o n  b e d s  
t o  t h e  c u r r e n t  c o r r e c t i o n a l  s y s te m , b a s e d  o n  t h i s  b i l l  a l o n e .  
T h e r e f o r ,  u s i n g  t h e  d a i l y  c o s t  o f  a p r i s o n  b e d  f o r  e a c h  a d d i t i o n a l  
b e d - d a y  w o u ld  n o t  a c c u r a t e l y  r e f l e c t  b u d g e t  in c r e a s e s ,  s i n c e  t h e  
c o s t  o f  e a c h  e x i s t i n g  b e d  i s  a l r e a d y  r e f l e c t e d  i n  t h e  D e p a r t m e n t 's  
b u d g e t .  H o w e v e r , a n y  in c r e a s e  i n  t h e  n u m b e r o r  le n g t h s  o f  p r i s o n  
o r  p r o b a t i o n  s e n t e n c e s  w i l l  a c c e le r a t e  t h e  n e e d  f o r  a d d i t i o n a l  
p r i s o n  c o n s t r u c t i o n ,  a d d i t i o n a l  c o r r e c t i o n a l  s t a f f  a n d  a d d i t i o n a l  
p r o b a t io n  o f f i c e r s .  T h e  p r o b a t io n  p o p u l a t i o n  i s  c u r r e n t l y  g r o w in g  
a t  a r a t e  o f  a b o u t  4% p e r  y e a r .  T h e  p r i s o n  p o p u l a t i o n  i s  c u r r e n t l y  
r e m a in in g  f a i r l y  s t a b l e .
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T h i s  b i l l  a m e n d s s e v e r a l  c r i m i n a l  s t a t u t e s  d e a l i n g  w i t h  
m u r d e r , k id n a p p i n g  a n d  d r u g  o f f e n s e s ,  a n d  w i t h  new  c r im e s  r e l a t i n g  
t o  c o n s p ir a c y  a n d  m o n e y  l a u n d e r i n g .  A  s e c t i o n  b y  s e c t i o n  a n a l y s i s  
f o l l o w s  b e lo w .

S e c t io n  1 a n d  S e c t io n  2 . T h e s e  s e c t i o n s  am end AS 1 1 . 3 1 ,  a d d in g  a 
new s e c t i o n  m a k in g  i t  a c r im e  t o  c o n s p ir e  w i t h  o n e  o r  m o re  o t h e r  
p e r s o n s  t o  c o m m it m u r d e r ,  k id n a p p i n g  o r  a f e l o n y  d r u g  o f f e n s e .  
T h e s e  a m e n d m e n ts  p e r m i t  t h e  s t a t e  t o  s t o p  c o n s p i r a t o r s  s h o r t  o f  
c o m m it t in g  t h e  m o re  s e r i o u s  o f f e n s e ,  w h i l e  p e r m i t t i n g  t h e  s t a t e  t o  
p r o s e c u t e  t h e  o f f e n d e r s  o n  c o n s p ir a c y  c h a r g e s .  I n  m a jo r  d r u g  
p r o s e c u t io n s ,  t h e  s t a t e  w o u ld  b e  p e r m it t e d  t o  j o i n  s e v e r a l  d r u g  
d e a l i n g  o f f e n s e s  w i t h  t h e  c o n s i p i r a c y  o f f e n s e ,  t h e r e b y  l a y i n g  o u t  
m a jo r  d r u g  t r a f f i c k i n g  s c h e m e s  i n  a s i n g l e  t r i a l .  T h i s  a b i l i t y  t o  
c o n s o l i d a t e  d r u g  c h a r g e s  w o u ld  r e d u c e  t h e  n u m b e r o f  t r i a l s  t h a t  a r e  
now s o m e tim e s  r e q u i r e d .

F o r  i n s t a n c e ,  t h e  m a jo r  e f f e c t  o f  a  c o n s p i r a c y  la w  i s  t o  
p e r m it  t h e  i n t r o d u c t i o n  o f  a d d i t i o n a l  e v id e n c e  i n  a t r i a l .  T h u s  
t h e  j u r y  i s  p e r m i t t e d  t o  h e a r ,  f o r  e x a m p le ,  m o re  e v id e n c e  a b o u t  t h e  
o v e r a l l  d r u g  o p e r a t i o n ,  r a t h e r  t h a n  b e in g  l i m i t e d  t o  e v id e n c e  a b o u t  
s p e c i f i c  d r u g  s a l e s  o n  s p e c i f i c  d a t e s .  T h e  j u r y  d o e s  n o t  t h e r e f o r e  
v ie w  t h o s e  s a l e s  i n  i s o l a t i o n ,  b u t  i s  a l lo w e d  t o  s e e  t h e  " b i g  
p i c t u r e " ,  a n d  t h e  s t a t e ' s  c a s e  i s  m ade s t r o n g e r .  We b e l i e v e  t h a t  
d e f e n d a n t s  c h a r g e d  u n d e r  t h e  c o n s p i r a c y  la w  w i l l  c o o p e r a t e  w i t h  t h e  
s t a t e  t o  t r y  t o  g e t  a  r e d u c e d  c h a r g e ,  a n d  t h e r e f o r e  f e w e r  t r i a l s  
w i l l  o c c u r .  A n o t h e r  p o t e n t i a l  c o s t - s a v i n g s  i s  t h a t  m u l t i p l e  
d e f e n d a n t s  c h a r g e d  w i t h  c o n s p i r a c y  w i l l  b e  a b l e  t o  b e  t r i e d  i n  a  
j o i n t  t r i a l ,  r a t h e r  t h a n  s e p a r a t e  t r i a l s  a s  i s  u s u a l l y  t h e  p r a c t i c e  
no w .

T o  t h e  e x t e n t  t h a t  t h e  c r im e  o f  c o n s p ir a c y  w i l l  b e  a d d e d  
a s  a n o t h e r  c h a r g e ,  a lo n g  w i t h  t h e  t a r g e t  o f f e n s e  ( f o r  e x a m p le ,  
c h a r g in g  s o m e o n e  w i t h  b o t h  m u r d e r  a n d  c o n s p ir a c y  t o  c o m m it  m u r d e r ) , 
t h e  f i s c a l  im p a c t  i s  n o t  l i k e J y  t o  b e  g r e a t .  S i m i l a r l y ,  i f  t h e  
c r im e  o f  c o n s p i r a c y  i s  c h a r g e d  i n  c a s e s  w h e re  c u r r e n t  la w  w o u ld  
a l l o w  c h a r g in g  a s  a n  a c c o m p l ic e  (AS 1 1 . 1 6 . 1 1 0 ) ,  t h e r e  w i l l  n o t  b e  
m uch a d d i t i o n a l  c o s t .  T h e  d e p a r t m e n t  b e l i e v e s  t h a t  e v e n  i n  c a s e s  
t h a t  c a n n o t  b e  c h a r g e d  u n d e r  c u r r e n t  la w ,  t h e r e  w i l l  n o t  b e  a 
s i g n i f i c a n t  in c r e a s e  i n  t h e  n u m b e r o f  c a s e s  d u e  t o  t h e  c o n s p i r a c y  
la w  b e c a u s e  t h e y  w i l l  b e  o f f s e t  b y  t h e  e f f i c i e n c i e s  d is c u s s e d  
a b o v e . T h e r e f o r e ,  t h e s e  a m e n d m e n ts  s h o u ld  n o t  h a v e  a  f i s c a l  
im p a c t .

S e c t io n  3 . T h i s  s e c t i o n  m a k e s  i t  a c l a s s  A f e l c n y  t o  e n g a g e  i n  a 
c o n t i n u i n g  c r i m i n a l  e n t e r p r i s e  i n v o l v i n g  t h r e e  o r  m o re  d r u g  
o f f e n s e s  c o m m it t e d  w i t h  tw o  o r  m o re  o t h e r  p e o p le .  E x i s t i n g  la w

p a g e  2 o f  ____ 4
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m akes i t  a n  u n c l a s s i f i e d  f e l o n y  o f f e n s e  t o  e n g a g e  i n  t h i s  t y p e  o f  
c o n s p ir a c y  w hen i t  i n v o l v e s  f i v e  o r  m o re  d r u g  o f f e n s e s  c o m m it te d  
w i t h  f i v e  o r  m o re  a d d i t i o n a l  p e o p le .  C r e a t in g  t h i s  l e s s e r  o f f e n s e  
w hen fe w e r  p e o p le  a n d  t r a n s a c t i o n s  a r e  i n v o l v e d  w i l l  p e r m it  
p r o s e c u t io n  o f  s m a l l  d r u g  r i n g s .

S e c t io n  3 a l s o  e l e v a t e s  t h e  m a n u f a c t u r e  o r  d e l i v e r y  o f  
c o c a in e ,  o r  t h e  p o s s e s s io n  o f  c o c a in e  w i t h  t h e  i n t e n t  t o  
m a n u fa c t u r e  o r  d e l i v e r ,  f r o m  a c la s s  B t o  a  c l a s s  A f e l o n y  o f f e n s e  
w hen t h e  q u a n t i t y  i n v o l v e d  e x c e e d s  500 g r a m s . I t  a l s o  m a k e s i t  a 
c l a s s  A f e l o n y  t o  m a n u fa c t u r e  o r  d e l i v e r ,  o r  p o s s e s s  w i t h  t h e  
i n t e n t  t o  m a n u f a c t u r e  o r  d e l i v e r ,  f i v e  g ra m s  o r  m o re  o f  a  s u b s t a n c e  
c o n t a i n i n g  " c r a c k . "  T h e  c o n s p ir a c y  p r o v i s i o n s  i n  t h i s  s e c t i o n  
w i l l ,  a g a in ,  p e r m i t  u s  t o  c o n s o l i d a t e  c h a r g e s  a g a i n s t  s m a l l  d r u g  
r i n g s ,  a n d  f o r  t h a t  r e a s o n  s h o u ld  n o t  r e s u l t  i n  a  f i s c a l  im p a c t  f o r  
t h e  d e p a r t m e n t .  T h e  o t h e r  p r o v i s i o n s  e l e v a t i n g  t h e  p e n a l t y  f o r  
m a n u f a c t u r in g  a n d  d e a l i n g  o f  c o c a in e  e x c e e d in g  5 0 0  g r a m s , an d  
m a k in g  i t  a c l a s s  A f e l o n y  t o  m a n u fa c t u r e  o r  d e l i v e r  f i v e  g ra m s  o r  
m o re  o f  a s u b s t a n c e  c o n t a i n i n g  " c r a c k "  d e a l  w i t h  s e n t e n c i n g  an d  
s h o u ld  a l s o  n o t  h a v e  a f i s c a l  im p a c t .

S e c t io n  4 . T h i s  s e c t i o n  e l e v a t e s  t h e  d e l i v e r y  o f  m a r i ju a n a  o r  t h e  
p o s s e s s io n  o f  m a r i ju a n a  w i t h  t h e  i n t e n t  t o  d e l i v e r  f r o m  a c l a s s  C 
t o  a c la s s  B f e l o n y  o f f e n s e  w hen t h e  q u a n t i t y  i n v o l v e d  e x c e e d s  10 
k i l o g r a m s .  T h i s  i s  a s e n t e n c in g  p r o v i s i o n  a n d  s h o u ld  n o t  c a u s e  a 
f i s c a l  im p a c t  f o r  t h e  d e p a r t m e n t .

S e c t io n  5 . T h i s  s e c t i o n  c r e a t e s  a m o n e y l a u n d e r i n g  c r im e ,  m a k in g  
i t  a  c l a s s  C f e l o n y  t o  t a k e  m oney kn ow n  t o  b e  d e r i v e d  f r o m  d r u g  
v i o l a t i o n s .  T h i s  a m e n d m e n t i s  in t e n d e d  t o  b o l t  t h e  d o o r  b e f o r e  i t  
i s  o p e n e d . T h e r e  w i l l  n o t  b e a f i s c a l  im p a c t .

S e c t io n  6 . T h i s  s e c t i o n  d e f i n e s  " c o c a in e  b a s e , "  u s e d  i n  S e c t io n  3 , 
a s  i n c l u d i n g  " c r a c k . "  I t  a l s o  d e f i n e s  " p o s s e s s io n "  f o r  d r u g  
o f f e n s e s  s o  t h a t  a p e r s o n  who h a s  in g e s t e d  d r u g s  i s  s u b j e c t  t o  
p r o s e c u t io n  t o  t h e  sam e e x t e n t  a s  t h o s e  who a r e  f o u n d  w i t h  d r u g s  i n  
t h e i r  c l o t h e s '  p o c k e t s  o r  a t  t h e i r  h o u s e .  T h i s  w i l l  h a v e  t h e  
e f f e c t  o f  r e v e r s i n g  a C o u r t  o f  A p p e a ls  d e c i s i o n ,  w h ic h  h e l d  t h a t  a 
p e r s o n  c a n n o t  b e  p r o s e c u t e d  f o r  " p o s s e s s io n  b y  c o n s u m p t io n . "  T h is  
c h a n g e  r e t u r n s  t h e  la w  t o  i t s  i n t e r p r e t a t i o n  p r i o r  t o  t h e  C o u r t  o f  
A p p e a ls  d e c i s i o n  a n d , c o n s e q u e n t ly ,  t h e r e  w i l l  n o t  b e  a f i s c a l  
im p a c t .

S e c t io n  7 . T h i s  s e c t i o n  s t r e n g t h e n s  t h e  s t a t e ' s  e x i s t i n g  
" I m i t a t i o n  C o n t r o l l e d  S u b s ta n c e  A c t "  b y  p r o v i d i n g  t h a t  i t  i s  n o t  a 
d e fe n s e  t o  p o s s e s s in g  o r  d i s t r i b u t i n g  i l l e g a l  i m i t a t i o n  d r u g s  t h a t  
t h e  p e r s o n  b e l i e v e s  t h e  i m i t a t i o n s  a r e  t h e  r e a l  t h i n g .  T h is  
a m e n d m e n t, w h ic h  p r e v e n t s  a p e r s o n  who h a s  o n e  t y p e  o f  i l l e g a l

p a g e  3 o f  ____ 4
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s u b s t a n c e  f r o m  b e in g  im m une f r o m  p r o s e c u t i o n  b e c a u s e  h e  o r  s h e  
t h o u g h t  i t  w as a d i f f e r e n t  i l l e g a l  s u b s t a n c e ,  w i l l  n o t  h a v e  a 
f i s c a l  im p a c t .

S e c t io n  8 . T h i s  s e c t i o n  m a k e s  a  t e c h n i c a l  a m e n d m e n t t o  t h e  
c r i m i n a l  s t a t u t e s  t o  e n s u r e  t h a t  a  p e r s o n  p r o s e c u t e d  f o r  
d i s t r i b u t i n g  o r  p o s s e s s in g  l e s s  t h a n  a c e r t a i n  w e i g h t  o f  a 
c o n t r o l l e d  s u b s t a n c e  c a n n o t  e s c a p e  c o n v i c t i o n  b y  p r o v i n g  t h a t  t h e  
w e ig h t  w as m ore  t h a n  t h a t  a l l e g e d .  T h i s  t e c h n i c a l  a m e n d m e n t w i l l  
n o t  h a v e  a f i s c a l  im p a c t .

p a g e  ____ 4 o f  ____ 4
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W A LTER  J .  H IC K E L
GOVERNOR

S  T A T  33 O F  A l a  S Iv-V
arriCE of t h e s o v e r n o r  

J t t j e e a e t

F e b ru a ry  24 , 1992

T h e  H on orab le  B en  G r u s s e n d o r f 
S p e a k e r  o f  th e  H ouse 
A la sk a  State L e g is la tu re  
S tate  C apitol 
J u n eau , AK 99801-1182

D ear S p ea k er  G r u s s e n d o r f :

U n d er th e a u th o r ity  o f  a r t .  I l l ,  s e c .  18, o f  the A la sk a  C o n s t itu t io n , I am 
tra n sm ittin g  a b ill th at w ill im p rov e  o u r  crim inal ju s t ic e  sy stem  b y  m ak in g  a s e r ie s  
o f  ta ilo red  am endm ents to  th e  s ta te 's  laws g o v e r n in g  crim inal p r o s e c u t io n s .

S ectio n  1 am ends th e  s ta te 's  a ccom p lice  liab ility  s ta tu te  to  p r o v id e  th a t an 
a ccom p lice  is  lia b le  f o r  th e  c o n d u c t  o f  th e  p e r s o n  th e  a ccom p lice  a id s  o r  a b e ts  i f  
th e  a ccom p lice  a c ts  w ith  th e  cu lp a b le  m ental sta te  w ith  r e s p e c t  to  th e  r e s u lt  th a t 
is  s u ff ic ie n t  f o r  th e  com m ission  o f  th e  c r im e . T h is  am endm ent is  in  r e s p o n s e  to  
th e  c o u r t  o f  a p p e a ls ' r e c e n t  d e c is io n  in  E chols v .  S ta te , O p . N o. 1164 (A la sk a  
A p p .  O c t . 4 , 1 9 9 1 ), w h ich  m akes it m ore d iff ic u lt  to  p r o s e c u te  an  a ccom p lice  th an  
it  is  to  p r o s e c u te  th e  p r in c ip a l . T h e  c o u r t  ru le d  th a t , e v e n  th o u g h  a p r in c ip a l 
m ay b e  liab le  f o r  r e c k le s s ly  c a u s in g  se r io u s  p h y s ic a l in ju r y , a p e r s o n  w ho a id s  
an d  a b e ts  th e  p r in c ip a l  ca n  b e  crim in ally  liab le  o n ly  i f  the p e r s o n  in te n d e d  the 
p r in c ip a l to ca u s e  s e r io u s  p h y s ic a l in ju r y .

S e ctio n s  2 a n d  3 am end th e  s ta te 's  h in d e r in g  p r o s e c u t io n  s ta tu tes  to  m ake it 
crim inal to r e n d e r  a s s is ta n c e , n o t ju s t  to  a p e r s o n  k n ow n  to  h a v e  com m itted  a 
cr im e , b u t  a lso  to  a p e r s o n  k n ow n  to  h a v e  b een  ch a r g e d  w ith  a c r im e . T h is  
am endm ent w ill h a lt th o se  p e r s o n s  w ho h a v e  h in d e re d  a p r o s e c u t io n  from  a r g u in g  
th a t , a lth o u g h  th e y  kn ew  th e  p e r s o n  th e y  w ere a s s is t in g  w as c h a r g e d  w ith  a 
cr im e , th e y  d id  n o t  b e lie v e  th a t the p e r s o n  was g u ilt y .

S ection  4 p r e v e n ts  a c o n v ic t e d , in ca rc e ra te d  p e r s o n  from  s e c u r in g  a re le a se  on  
ba il s im ply  b y  f i l in g  an a p p lica tio n  fo r  p o s t -c o n v ic t io n  r e l ie f .  In s te a d , the 
am endm ent w ou ld  r e q u ir e  th e  c o u r t  to ru le  on  th e  m erits o f  th e  a p p lica tio n  a n d  to 
f in d  th at the p e r s o n  is e n t it le d  to r e l ie f  b e fo r e  th e  p e r s o n  m ay b e  r e le a s e d .

S ectio n  5 m akes a d e fe n d a n t 's  v io la tion  o f  co n d it io n s  o f  re lea se  a m isdem eanor 
o f f e n s e .  Not o n ly  w ill th is  e n co u ra g e  g re a te r  com plian ce  b y  a d e fe n d a n t  w ith  
c o u r t -o r d e r e d  c o n d it io n s , b u t  it  may a lso  p rom p t co u r ts  to  re le a se  a d e fe n d a n t  on  
ba il m ore f r e q u e n t ly ,  k n o w in g  that the d e fe n d a n t has g o o d  re a so n  to  com p ly  w ith  
th e  co n d it io n s  th e  co u r t  im p o se s . T h is  am endm ent cou ld  h e lp  ea se  th e  s ta te 's  
p r is o n  o v e r - c r o w d in g  s itu a t io n .
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S e ct io n s  6 and 27 e x p a n d  the p e rm iss ib le  ca ses  in  w h ich  h e a rsa y  e v id e n c e  m ay b e  
p r e s e n te d  in  a g ra n d  ju r y  p r o c e e d in g  from  p ro s e c u t io n s  f o r  sex u a l o f fe n s e s  to  all 
fe lo n y  c a s e s . C ircu m sta n ces  m ust in d ica te  that th e  sta tem en t is  re lia b le  a n d  th e  
w itn e ss  m ust e ith e r  t e s t i fy  at th e  p r o c e e d in g s  o r  b e  a v a ila b le  to  t e s t i fy  a t t r ia l . 
F u rth e rm o re , th e  g ra n d  ju r y  is  g iv e n  th e  a b ility  to  r e q u ir e  th e  p r o s e c u t in g  
a t to r n e y  to  p r o d u c e  th e  w itn ess  w h ose  statem ent is  b e in g  o f fe r e d  in to  e v id e n c e .  
F o r  y e a r s ,  fe d e r a l c o u r ts  h a v e  p erm itted  h ea rsa y  in  g ra n d  ju r y  p r o c e e d in g s ;  th is  
b ill  w ou ld  allow  th e same p r a c t ic e  in  s ta te  p r o c e e d in g s .

S ection s  7 , 8 ,  an d  9 am end s ta te  law to a d d re s s  th e p r o c e e d in g s  a g a in s t  a 
d e fe n d a n t  who is  perm anently  in com p eten t to stan d  tr ia l. E x is t in g  law a llow s 
c o u r ts  to  commit fo r  as lo n g  as 180 d a y s  a n y  d e fen d a n t w ho is in com p eten t to 
s ta n d  tr ia l. A t th e  en d  o f  that tim e, i f  the ch a rg e d  o ffe n s e  d oes  n o t  in v o lv e  
f o r c e ,  it  m ust b e  d ism issed  an d  the s ta te  may p r o c e e d  w ith  c iv il com m itm ent 
p r o c e e d in g s  i f  th e  s ta te  co n s id e r s  it a p p ro p r ia te . I f  th e  ch a rg e  d o e s  in v o lv e  
fo r c e  an d  the d e fe n d a n t  p r e s e n ts  a su b sta n tia l d a n g e r  to o th e r s , th e  c o u r t  m ay 
con tin u e  the d e fe n d a n t 's  com m itm ent f o r  an ad d ition a l s ix  m on th s.. A t th e  e n d  o f 
th a t tim e, the c h a r g e s  m ust b e  d ism issed  an d  the d e fe n d a n t  may b e  c iv i l ly  
com m itted . U n d er e x is t in g  law , w h e n e v e r  the d e fe n d a n t becom es co m p e te n t , th e  
c h a r g e s  may b e  r e in s t a t e d .

T h is  b ill am ends th e  law f o r  p erm a n en tly  in com p eten t d e fe n d a n ts  w ho p r e s e n t  a 
su b sta n tia l d a n g e r  to  o th e rs  an d  w ho a re  ch a rg e d  w ith  a crim e in v o lv in g  f o r c e .
A t th e  e n d  o f  th e  a d d ition a l s ix -m o n th  commitment a u th o r ize d  b y  p r e s e n t  
A S  1 2 .4 7 .1 1 0 ( b ) , th e  co u r t  is  r e q u ir e d  to  hold  a h e a r in g  to  determ in e w h e th e r  th e 
d e fe n d a n t  is p erm a n en tly  in com p eten t. I f  the d e fe n d a n t is  fo u n d  p e rm a n e n tly  
in co m p e te n t, th e  ca se  a g a in st the d e fe n d a n t on th e  u n d e r ly in g  ch a rg e s  p r o c e e d s  
to  a d ju d ica t io n , d e sp ite  th e  d e fe n d a n t 's  in co m p e te n cy . I f  th e  sta te  p r o v e s  th e  
c h a r g e s  b e y o n d  a re a so n a b le  d o u b t , th e  d e fen d a n t is  th e n  com m itted as th o u g h  he 
h a d  b e e n  fo u n d  n ot g u ilty  b y  re a so n  o f  in sa n ity  u n d e r  e x is t in g  law . T h e r e a ft e r ,  
th e  r ig h ts  and p r o c e d u r e s  a p p lica b le  to th ose  fou n d  n ot g u ilty  b y  re a s o n  o f  
in sa n ity  w ill a p p ly  to  th e  d e fe n d a n t .

T h is  new  p r o c e d u r e ,  w h ich  is recom m en ded  b y  th e  M odel Penal C o d e , 
a ccom p lish es  tw o e n d s . F ir s t , it r e s o lv e s  th e ch a rg e s  a g a in st the d e fe n d a n t  
w ith in  a y e a r ; a com m itted d e fe n d a n t m ay n o lo n g e r  b e  t r ie d  y e a rs  a fte r  th e  
ch a rg e s  w ere f i le d .  S e c o n d , th is  p r o c e d u r e  p r o v id e s  a m ore a p p ro p r ia te  
d is p o s it io n  fo r  p erm a n en tly  in com p eten t d e fen d a n ts  w ho p r e s e n t  a d a n g e r  to  
o th e rs  and  h a ve  b e e n  fo u n d  g u ilty  o f  a se r io u s  v io le n t  cr im e . T h e  c iv il  
com m itm ent, w h ich  is  a p p ro p r ia te  f o r  p e r s o n s  w ho a re  n ot d a n g e r o u s , is  r e p la c e d  
b y  the commitment p r o c e e d in g s  a p p lied  to a d e fen d a n t fo u n d  n ot g u ilty  b y  re a so n  
o f  in s a n ity . T h e  d e fe n d a n t m ay be  h e ld  in  c u s to d y  b y  th e  com m ission er o f  h ea lth  
an d  socia l s e r v ic e s  f o r  as lo n g  as th e d e fen d a n t co u ld  h ave  b een  im p riso n e d  on  
th e  crim inal c h a r g e s . T h e  d e fen d a n t may b e  re lea sed  u p o n  p r o v in g  th a t he o r  sh e  
no lo n g e r  s u ffe r s  from  a m ental illn ess  th at cau ses  th e  d e fe n d a n t to  b e  d a n g e r o u s  
to th e  p u b lic . T h e  d e fe n d a n t may a lso  b e  con d ition a lly  re lea sed  i f  he  o r  sh e  ca n  
b e  a d eq u a te ly  co n tro lle d  an d  trea ted  in  the com m unity w ith  p r o p e r  s u p e r v is io n .

T h e Honorable Ben G ru ssen d orf
F eb ru ary  24, 1992
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S e ct io n s  10 an d  11 am end the sta tu te  g o v e r n in g  su sp e n d e d  im p osition s  o f  
s e n te n c e . C u rre n t law a llow s a co u r t  to  s u s p e n d  the im position  o f  s e n te n c e , an d  
p la ce  th e  d e fe n d a n t on  p r o b a t io n , fo r  a p e r io d  o f  time equ a l to  th e  maximum 
p e r io d  o f  im prisonm ent th a t co u ld  b e  im p osed  f o r  the o f fe n s e .  T h is  m eans th a t , 
w h en  a c o u r t  su sp e n d s  im p osition  o f  s e n te n c e  f o r  a c lass B m isdem eanor o f f e n s e ,  
th e  c o u r t  m ay do so  fo r  o n ly  90 d a y s . T h is  m akes some c o u r ts  re lu c ta n t  to  g ra n t  
a s u s p e n d e d  im position  o f  s e n te n ce  fo r  c la ss  B m isd em ean ors, b e ca u s e  the 
d e fe n d a n t  can  b s  p la ce d  on p ro b a t io n  f o r  o n ly  su ch  a sh o rt  p e r io d  o f  tim e.
S ectio n  10 am ends the law  to allow  im p osition  o f  a se n ten ce  to  b e  s u s p e n d e d  f o r  as 
lo n g  as on e  y e a r , ev e n  i f  the  maximum p e r io d  o f  im prisonm ent th at co u ld  b e  
im p osed  is  le ss  than one y e a r .  S ection  11 c la r ifie s  c o n fu s in g  la n g u a g e  in  
AS 1 2 . 5 5 . 0 8 5 ( c ) ,  g o v e r n in g  the p e r io d  d u r in g  w hich  the c o u r t  may im pose 
s e n te n ce  fo llo w in g  the re v o c a t io n  o f  a s u s p e n d e d  im position  o f  s e n te n c e .

S e ctio n s  12, 13, 21, and 23 ch a n g e  the law s g o v e r n in g  p lea  a g reem en ts  b e tw e e n  
d e fe n d a n ts  an d  the s ta te . U n d er e x is t in g  law , i f  a d e fen d a n t e n te rs  in to  an 
a g reem en t w ith  the sta te  that he o r  sh e  sh o u ld  re c e iv e  a p a r t icu la r  s e n te n c e , th e  
co u r t  m ay re s p o n d  in  a n y  o f  th re e  w a y s : F ir s t , it may a c c e p t  th e  agreem en t a n d  
s e n te n c e  th e  d e fen d a n t a c c o r d in g ly ;  s e c o n d , it may re je c t  th e  a greem en t an d  
allow  th e  d e fe n d a n t to  w ith d raw  his o r  h e r  p lea  and  p r o c e e d  to  t r ia l ; an d  t h i r d , it  
m ay a c c e p t  th e  agreem en t b u t  im pose a le s s e r  sen ten ce  th an  w as a g re e d  to  b y  th e  
p a r t ie s . T h e se  se ct io n s  rem ove  the th ird  op tion  s c  th a t, i f  the co u r t  co n c lu d e s  
th a t th e  a g r e e d -u p o n  s e n te n c e  is too  h a r s h , th e co u rt  may o n ly  r e je c t  th e  
a g reem en t and  re tu rn  th e  p a rt ie s  to  th e ir  ea r lie r  p o s it io n s . T h e se  se c t io n s  a lso  
c la r i fy  th a t a d e fen d a n t w ho a g re e s  to  a p a rt icu la r  se n ten ce  ca n n ot appea l th a t 
s e n te n ce  as b e in g  e x c e s s iv e ,  n o r  may he o r  sh e se e k  p o s t -c o n v ic t io n  m od ifica tion  
f o r  a r e d u c t io n  o f th e  s e n te n ce  from  th e tr ia l c o u r t .

S e ctio n  14 co n ce rn s  d e fe n d a n ts  who are  s u b je c t  to  p resu m p tiv e  s e n te n c in g  
b e ca u s e  o f  th e ir  p r io r  c o n v ic t io n s . U n d er  cu r re n t  -lave, i f  a d e fe n d a n t  d en ies  th e  
p r io r  c o n v ic t io n s , a h e a r in g  is  s ch e d u le d  b e fo r e  th e  co u r t  to  r e s o lv e  th e  m a tter . 
T h is  am endm ent sim ply r e q u ir e s  the d e fe n d a n t  to make the den ia l u n d e r  o a th .
T h is  is  in te n d e d  to elim inate fr iv o lo u s  d e n ia ls , w h ich  are  m ore re a d ily  made w h en  
th e d e fe n d a n t  is not u n d e r  oath  and thus n ot su b je ct  to p r o s e c u t io n  f o r  p e r ju r y .

S e ctio n  15 a d d re sse s  th e s e n te n c in g  a g g r a v a to r  se t out in 
AS 12.55.. 155 ( c )  (18)  ( A ) , w h ich  a pp lies  in  assau lt cases w hen  the o f fe n s e  w as 
com m itted  aga in st a s p o u s e , a form er s p o u s e ,  o r  a member o f  the  so c ia l u n it 
co m p r ise d  o f  th ose  l iv in g  to g e th e r  in  th e  same d w ellin g  as th e  d e fe n d a n t . T h is  
s e c t io n  a d d s  form er m em bers o f  the h o u se h o ld  to the s ta tu te 's  l is t ,  to k e e p  p a r ity  
w ith  th e s ta tu te ’s in c lu s io n  o f  form er s p o u s e s .

S ectio n  16 am ends AS 1 8 . 8 5 . 1 2 0 ( c ) ,  w h ich  g o v e r n s  ju d gm en ts  e n te re d  b y  th e  
c o u r t  a g a in s t  in d ig en t crim in al d e fe n d a n ts  fo r  the co s t  o f  d e fe n s e  co u n se l 
p r o v id e d  b y  th e s ta te . T h is  s e ct io n  re m ov es  the p r o v is io n  in  the s ta tu te  th a t 
p r o h ib its  the state from  e x e c u t in g  on a ju d g m en t aga in st an  in ca rc e ra te d  
d e fe n d a n t  u n til th ree  y e a rs  fo llo w in g  th e  d e fe n d a n t 's  re lea se  u n less  th e  s ta te



p e tit io n s  th e  c o u r t  f o r  a sp e c ia l o r d e r  and  sh ow s g o o d  ca u se  f o r  i t .  T h e r e  d oes  
n o t  a p p ea r  to  b e  a n y  re a so n  to  ca te g o r ica lly  d e la y  f o r  th re e  y e a r s  a n y  r e c o v e r y  
o n  th e  c o u r t 's  ju d g m e n t .

S e ctio n  17 c o r r e c t s  an  o v e r s ig h t  in  the d is c r e t io n a r y  p a ro le  s ta tu te , w h ich  
p r o h ib its  a p r is o n e r  from  b e in g  re le a se d  u n til th e  p r is o n e r  has s e r v e d  a n y  
m an d atory  s e n te n ce  o r  a p re su m p tiv e  se n te n ce  im p osed  f o r  a c la ss  A  o r  
u n c la s s if ie d  fe lo n y  o f f e n s e .  A lth o u g h  c it in g  th e  s ta tu tes  f o r  b o th  m a n d a tory  
minimum an d  p re su m p tiv e  s e n te n ce s  fo r  c la ss  A and  u n c la s s ifie d  f e lo n y  o f f e n s e s , 
A S  3 3 . 1 6 . 1 0 0 ( d )  r e fe r s  o n ly  to  th e  m andatory minimum s e n te n c e s . T h is  
am endm ent m akes an e x p lic it  r e fe r e n c e  to  the p re su m p tiv e  s e n t e n c e s ,  as w ell.

S ection s  18 , 19 , an d  24 a u th o r ize  the u se  o f  h e a rsa y  e v id e n ce  in  th e  p o r t io n  o f  a 
h e a r in g  to d eterm in e  w h eth er  p r o b a b le  cau se  e x is ts  that a m inor is  d e lin q u e n t  in  
co n n e c t io n  w ith  ce r ta in  se x u a l o f f e n s e s . T h is  is  a n a logou s to  th e  u s e  o f  h e a rs a y  
e v id e n ce  in  g ra n d  ju r y  p r o c e e d in g s  aga in st a d u lt s . E x is t in g  law a u th o r iz e s  th e  
u se  o f  h e a rs a y  e v id e n c e  at g ra n d  ju r y  p r o c e e d in g s  on  sex u a l o f f e n s e s .

S e ctio n  22 am ends R u le  o f  Crim inal P ro ce d u re  2 4 ( d )  to  g iv e  d e fe n d a n ts  th e  same 
n u m ber o f  p e r e m p to r y  ch a lle n g e s  in  fe lo n y  ca ses  as th e  sta te  h a s . C u r r e n t ly , 
d e fe n d a n ts  a re  g iv e n  1 0 , com p a red  w ith the s ta te 's  s ix .  T h e  am endm ent d oes  n o t  
ch a n g e  th e  p r o v is io n  in  R u le 2 4 ( d )  that a u th orizes  co u r ts  to a llow  d e fe n d a n ts  
a d d ition a l p e r e m p to r y  ch a lle n g e s  w hen tw o o r  m ore d e fe n d a n ts  a re  jo in e d  to g e th e r  
f o r  tr ia l.

S ection  25 am en ds R u le  o f  E v id e n ce  609 (b )  to e x te n d  from  f iv e  to  te n  y e a r s  the 
p e r io d  o f  tim e d u r in g  w h ich  a w itn e ss 's  co n v ic t io n  f o r  a crim e o f  d is h o n e s ty  m ay 
b e  u se d  to  im p ea ch  th e  w itn e s s . It also m easures th e  time p e r io d  fro m  th e  date  o f  
th e  p e r s o n 's  u n co n d it io n a l d is c h a r g e  on  the o f f e n s e ,  ra th e r  th a n  fro m  th e  date o f  
th e  c o n v ic t io n .

S ection  26 am en ds th e  c o u r t  ru le s  to p ro h ib it  an e x p e r t  w itn ess  from  o f fe r in g  an  
o p in ion  on  th e  ultim ate is su e  o f  fa c t  as to w h eth er a d e fe n d a n t d id  o r  d id  n ot h a v e  
th e  n e c e s s a r y  m ental s ta te  o r  con d ition  to  commit th e  crim e c h a r g e d  o r  to  
co n s t itu te  a d e fe n s e  to the crim e ch a r g e d . In s te a d , th is is su e  is  to  b e  le ft  to th e  
t r ie r  o f  fa c t .

T h e se  am endm ents a re  all d e s ig n e d  to make crim inal p r o s e c u t io n s  fa ir e r  a n d  m ore 
e f fe c t iv e  in  th is  s ta te . M any, i f  n ot all,' do n o th in g  m ore than le v e l th e  p la y in g  
f ie ld  fo r  th e  s ta te . T h is  is an a p p ro p r ia te  time to  d o  s o .

I u r g e  y o u r  fa v o r a b le  a ct io n  on  th e  b ill .

T h e H onorable Ben G ru ssen d orf
F ebru ary  24, 1992
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