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84920.4 86008.1 77598.5 (8409.6) (95) 27
ion 27331,9 27946.3 25213.8 (2732.5) (1D [€)) ( (42))
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8716.9 8716.9 7864.6  (852,3) (15) (€©)) (€))
12771.2 12771.2 11522.5 (1248.7) (28) (©) 0
1232.1 1231.1 1111,6  (120,5) 0 0 0
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INSTRUCTION -- Students will be faced with closed classes;
a total of 557 course sections will be eliminated. Some
undergraduate majors will be terminated, 1including some in
science, liberal arts and engineering. Eliminating specialized

programs, including some vocational-technical, two-year
programs and graduate degrees, will severely harm site-

bound Alaskans. Elimination of special services such as the
Writing Center will impair UAF efforts to improve student
communication skills and make UAF graduates less

competitive in the workplace. Certain extension sites will be
closed and thereby eliminating information that assists in
economic development.
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STUDENT SERVICES - Publications and other forms of
communication will be reduced, including fewer class
schedules, giving students less timely information. One
athletic program will be cut at UAF, jeopardizing NCAA
standing, affecting community-campus interaction, and
having an undetermined impact on UAA. Responses to
prospective students and notification of financial aid will be
slower, meaning students may choose another school in the
meantime. The reduction to the Adjunct Faculty labor pool
will impact at least 150 graduate students who would have
been hired as graduate assistants; this loss of income may
seriously impair their ability to complete their education.
Also the reductions to the staff labor pools will seriously
impact student employee hiring.

LIBRARY SERVICES The library will reduce the purchase
of books and periodicals, and will reduce its hours of
operation, severely limiting its use by rtudents and
researchers. The reduction would equate to an effective ten
percent reduction of staffing availability to students or a
reduction to acquisition purchasing power of sixty percent.
Inflation since FY90 has reduced library purchasing power
by over thirty-five percent which has resulted in an inability
to maintain current periodicals, subscriptions and reference
books and materials, and provide even minimum basic
reference materials for new programs.

OTHER SERVICES

Academic Support — The major academic computer, which
provides instructional and research support and electronic
mail, will be shut down. Computer classes using the VAX
will be disrupted, and all external communications

depending on the VAX will be interrupted. Cancelling
software support contracts will affect speed and accuracy of
purchasing, budget, physical plant and grants and contracts.
The more than 4,000 students and faculty users of the
Fairbanks computing facility will be left without consultant
and training services with little or no support for some areas
such as microcomputers and statistical software. Staff cuts
will force elimination of the PC purchase program, which

has saved thousands of dollars for university employees and
students.

Research - Statewide and Local Economic Impact - Parts of
research programs and facilities in Fairbanks and throughout
the state will close eliminating local jobs. UAF"s capacity to
train and keep Alaskans in state, and our ability to better
manage our resources and develop new technologies that

create jobs will be jeopardized. If the state®"s investment is
lost or reduced, funding agencies will become cautious of
awarding grants to UAF, the 850 million of "new" money

brought into the Alaska economy each year because of

UAF % research efforts will decline.

Institutional Support - Administrative costs will be cut first
and deepest. Eliminating evening and weekend



information/switchboard services will disadvantage tourists
and students. Elimination of the summer shuttle DUS service
will impact summer programs. Increased ticket prices for
cultural events and for conferences will limit access to a
portion of the public unable to pay. Building safety checks
will be curtailed by the public safety office; increasing the
possibility of costly vandalism and theft. Many other
hardships will result as well as undesirable spinoffs on
special projects, for example reduced support will jeopardize
the fund raising campaign momentum which led to UAF"s

recent success in securing a $1 million endowment. In

short, as we disappoint students and faculty who expect
quality services from UAF, we will at the same time be
removing the base of support that allows us to generate
alternative sources of revenue, including grants and contracts
and private funds.

Physical Plant - The budget does not provide for fixed cost
increases 1in utilities and other non-discretionary items;
building maintenance and renewal/replacement dollars will
have to be used for these purposes. This only inoreases
future maintenance costs.

University of Alaska FY93

Universi

ty of Alaska Southeast

$th $th $th $th # # #
FY92 FY93 FYQ93 FY93 Perm. Temp. Perm.
Category Auth. Gov Reduced Program Staff Staff
Req. Budget Loss
TOTAL 13181.2 13464.5 12148.5 (1316.5) (an ()]
Instruction  5077.7  5148.1 4644,7 (503.4) ) O [ ©
Intercol.
Athletics 0 0 0 0 0 0 V
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Plant 2430.7 2430.7 2193.0 (237.7) ) [€)) 0
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Service 0 0 0 0 0 0 0
student
Services 1154.9 1266.7 1142.8 (123.9) (©) [€)) 0
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Impact:

A.

INSTRUCTION -- Forced program elimination or reduction in
FY93 will result in the loss of approximately 11 FTE faculty
positions/ 78 courses, and 3,510 credit hours. In FY94,
required additional reductions will result in the additional
approximately loss of 12 FTE faculty, 76 courses, and
approximately 4,020 credit hours. The anticipated loss of
tuition funding as part of these program eliminations will
range from $197.5 to $315.9.

UAS programs require a majority of faculty to teach across
programs, across disciplines and across degree levels within
a program. Therefore, specific program eliminations and
reductions will result in course and enrollment losses 1in
other programs, or extension of the time it takes students to
complete a degree program. Substitution of adjunct faculty
may not resolve all concerns as sufficiently qualified adjunct
faculty may not exist in the community, or those which do

may not be relied on for consistent service, or meet
continued compliance with academic quality standards. As a
consequence, anticipated additional losses from this include
12 courses, and 540 credit hours with an effective additional
loss of tuition and fee revenues of $30.0.

On the Juneau Campus, any and all instructional program
reductions or eliminations will be predicated on minimizing
loss of degree-seeking students. Due to the differences of
their missions, program reductions within the Sitka and
Ketchikan campuses are more difficult to ascertain.

Reductions are anticipated to include all instructional levels,
including developmental and bridging programs as well as

degree programs.

LIBRARY SERVICES - Reduction to Library Services is
anticipated to not exceed 7.0-8.5% of the proposed

reduction. This would equate to an effective 10.0%

reduction of staff availability to students or a reduction to
acquisition purchasing power of 60.0%. Inflation since

FY90 has reduced library purchasing power by over 35.0%

which has resulted in an inability to maintain current
periodicals, subscriptions and reference books and materials,
and an inability to provide even minimum basic reference
materials for the new programs.
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STUDENT SERVICES - No reductions are possible to
academic-related student service support functions within the
Juneau Campus. These support functions are already
inadequately staffed to provide required student processing,
assistance and records management functions. Any single
reduction to staff dedicated to counseling, recruitment and
retention of students will effect a 40.0% loss in the region®s
ability to recruit and retain freshmen students from the region
and improve retention of existing students through their
course of study to graduation. Adequate resouroes for
recruitment and retention are oritioal concerns in meeting
mission goals, accreditation standards requirements and
federally sponsored program requirements, particularly those
related to financial aid programs. Due to the lack of
regulatory governances and compliance, the student life,
health and activities components of the Juneau Campus are

the only remaining areas in student services where

reductions can be accomplished. However, the anticipated
reduction could impact accreditation compliance standards
required for a "resident”’campus. The Ketchikan and Sitka
campuses have no flexibility to reduce staffing in this area,
as any reduction would totally eliminate student services at
these sites.

OTHER SERVICES -

Academic Support - No further reductions to those made
during the restructuring of 1987 can be made in academic
support. Since that restructuring, the Juneau Campus has
reduced its academic administrative positions by 30%, while
expanding its responsibilities to include two external
campuses. Any further consolidation or combining of
schools under fewer Deans would jeopardize their ability to
continuously review, enhance, modify or develop necessary
curriculum or programs, direct resources to ensure optimum
course and program offerings, ensure that financial
resources are allocated to each program efficiently, and to
provide optimum leadership for all faculty and staff. The
Ketchikan and Sitka campuses have no flexibility to reduce
staffing in this area, as any reduction would eliminate
required functional activities.

Institutional Support - No further reductions to those made
subsequent to the restructuring of the 1987 can be made 1in
institutional support without the elimination of a functional
area. Since the restructuring, the Juneau Campus has

reduced its institutional administrative positions by 71%,
while expanding its responsibilities to include two external
campuses. The majority of institutional support funding
resides within the business and personnel service
departments. Permanent staffing is no more than one deep

in any accounting, business or personnel function, and in a
majority of the staffing, two functions are covered within
each position. The Ketchikan and Sitka campuses have no
flexibility to reduce staffing in this area, as any reduction
would eliminate required functional responsibilities.



Physical Plant -
services budget in Physical
flexibility, the physical plant
the balance of the reduction as well
transitional
reductions.

deferred maintenance
facilities, and

funding needed to supplement program
levels, result
impact health,

University of Alaska FY93
Statewide Programs & Services

Because the size of the non-personal

Plant greatly exceeds that of all
other NCHEM components and provides greater funding

is the only available source for
as any required

These reductions could double our current
in closure of ancillary
safety and code compliance.

$th $th $th $th #

FY92 FY93 FY93 FY93 Perm. Temp.
Category Auth. Gov Reduced Program Staff

Req. Budget Loss

TOTAL 12703.5 12905.0 11643.2 (1261.8) (26) ©)
Instruction 0 0 0 0 0 0
Intercol.
Athletics 0 0 0 0 0 0
Academic
Support 2340.0 2541.5 2293.0 (248.5) (6) )
Institutional
Support 9696.1 9696.1 8748.1 (948.0) (20) @)
Physical
Plant 245.0 245.0 221.0  (24.0) 0 0)
Debt
Service 442 .4 442 .4 381.1 (41.3) 0 0
Student
Services 0 0 0 0 0 0
Library
Services 0 0 0 0 0 0
Public
Service 0 0 0 0 0 0
Scholar —
ships 0 0 0 0 0 0
Research 0 0 0 0 0 0

Impact:



ACADEMIC AND INSTITUTIONAL SUPPORT - Statewide

functions such as accounting, payroll and benefits,
university computing network, legal services, capital project
management, and so on, are operational in nature and if
discontinued at Statewide, considerable economies of scale
would be lost by their dispersion to the academic units.
Statewide is funding the first phase of a systemwide
management study which is presently analyzing the
relationship and distribution of functions between the
campuses and Statewide to determine if any further
realignment has cost savings potential.

The "discretionaryll services in statewide which might yield
savings to the university system are more limited than first
appears. Budget reductions of the magnitude suggested will
require nearly complete termination of all administrative
systems oomputing development, resulting in an inability to
achieve the savings associated with enhanced electronic data
management and communications. Baseline support for
lower-cost distance education development and
telecommunications services, which are less expensive and
time-consuming than direct travel, would be curtailed or
eliminated. The Advance College Tuition program, which
provides a direct service (and cost savings) to future
generations of Alaskans through the Permanent Fund

Dividend program may be discontinued

because it will be several years, if ever, before the progranm
is self-supporting. Critical academic, voc/tech, human
resource, affirmative action, legal, and finance support
functions will be curtailed or eliminated.

Statewide is pursuing an aggressive land management

strategy that, over time, should result in additional revenue
streams. However, those revenues do not exist today to
offset reductions. We are also trying to enhance our private
fund raising program. Unfortunately, this area has never
been adequately funded, and like land management,

currently needs more "seed" money, not less, to eventually
achieve any significant increase in private donations.
Statewide also has been directly affected by the national
recession and low interest rates. In the past, interest
earnings on our cash balances were a major revenue source

and were used to subsidize the academic units by reducing
risk management charge-backs. For FY92, interest earnings
projections indicate the possibility of insufficient earnings to
meet statewideTs own revenue needs greatly increasing the
probability that no reductions to chargebacks can be made in
FY92 or FY93.
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| FISCALNOTE No. 1
STATE OF ALASKA Bill Version: HB 549----------
1592 LEGISLATIVE SESSION (H) Publish nate: 2/19/92
Revision Dete: Department Affected:  University of Alaska
Title: Exempt U of A from Admin. Procedures Act BRU:
| Component:
Sponsor: Govermor ;
Requestor:  University of Alaska Component Serial No.

Expenditures/Revenues: (Thousands bf Dallars)
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TRAVEL
CONTRACTUAL
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LAND &STRUCTURES
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MSCELLANEOUS
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CAPITAL
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I
I
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Estimate of current year Inpect:
I

ANALYSIS: (Attach a separate pace If necessary.)

There Is no cost associated with passage of this legislation. However, If this legislation fails to pass,
the cost to the University to administer faculty/staff and student grievances, could add tens of thousands
of dollars in litigation costs each year.

Prepared by Wendy R&dmen Phone: 474-7582
Division: Statewide Adn™“nistaitlarT Date: 12/23/91
Approved by Brian RogeiyV”™e/vp”~ent for Hnance

Agency:. University of Alaska Date: 12/23/91

Distribution (by preparer}: Legdative Ananoe, Legidative Sponsar, Requestar, OVB/DBR, Gov. Legis Ofc,, & Inpacted Afll
j commitTee COPY
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HOUSE BILL NO. 549

"An Act exempting the University of Alaska from the administrative adjudication provisions of the
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T JIniversity of A laska F airbanks /

Governance Office
Fairbanks, Alaska 99775-0600
(907) 474-7964 « FAX: (607) 474-5213

MEMORANDUM

TO: Pat Carney
Georgianna Lincoln
Bettye Davis
Cheri Davis
John Gonzales
Mark Hanley
Mike Miller
Health, Education and Social Services

FROM: Lois Hildenbrand, President
UAF Staff Council

DATE: April 8, 1992

SUBJECT: AdministrativeProcedures Act

Attached is a resolution regarding the Administrative Procedures Act
passed by the UAF Staff Council today. Staff Council Is in favor of House
Bill 549. If you would like to discuss this matter further, do not hesitate
to contact me at 747-7043.

LH/kam

Attachment

cc Tom Moyer
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The UAF Staff Council approved the following atits meeting #43 on April 8,1992:
RESQLUTIONPASSED (2nays and 1 abstention)

aSSSasSSSr

P s
» granting or enymg .afight, authority, license, orpr|V||

WHEREAdSp ]forA[R galgg d[%%\E;gr%rnd] é)nft%?%qenﬁm\? err|ght adopt reasonable rules, orders,

WHEREAS, Title 14, Article VII, Section 3ofthe Al onstitution, indicates that the Board
Easpler“ary author? t0 govern an managetﬁstf?n?\:/emI and

WHEREAS, Transcli ts the Ie émv h|§;?w%r%/dp the A Aﬁat rev %E)eatthel%quslatoshad
g

nomt n Iont att SINC d§ | Sn Y
F %?v%r&%%é angessen censm ecisions and d
mvo ving State and commissions, an

WH EREAdS, The APA grievance procedures do not apply to any other employee group in the State,

f
WHERF&%J'“G TR S'%)ge ra“ﬁ?saﬁradv“e"?a'l?”vyﬁ “%1 RS al
taor%g n|verst|an§aﬁ Y Slage 0 IEW are onesoat € 0rno cast to the grievant or

lity of qr
WHERE@QC% %ﬂ@%%”ﬁ@% e T ol ol eanee,
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S SR e e vsaovm

it B%%th% eX DI0CesS, o

THERE&BM% 5er?n%¥V %r&/gtn tcheefPoAr\n A%?\ﬁ Council supports the passage of H
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Anchorage Alaska
April 6, 1992

House Health, Education and Social Services
Co-Chairman Pat Carney
Co-Chairman Georgianna Lincoln
Vice-Chairman Betty® Davis
Members Cheri Davis, John Gonzales, Mark Hanely, M.A. Miller

We the wundersigned are all former faculty members of Anchorage
Community College and current faculty members of the University
of Alaska Anchorage. We wish to indicate our strong support for
House Concurrent Resolution No. 55 and our strong opposition to
House Bill No. 549 exempting the University of Alaska from the
Administrative Procedures Act.

Ray Noble

Paul AlexanderC?rcu”r™_0"MrN"MWAN_

Brian Williams
w%u
John Mears
Vinca Claydc
Emil Remus

Frank Gross

Mike Buesseler



APRt 8-92 WD 12:26 FAXND 9077861066 P®
04-07-92 ' 16:30 cm 474 7333 CAP SCCE (2)003

IN THE URMSLATUBE CF THE STATE CFALASKA

SBaa1
EB.sa9

W tft# Vldtrsigtvwwd gppose “An Acteawnpting the University of Alaititt
from tfeeadministrative provisions of tat Administrative Procedure act and
providing for an<ffecttve date."
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IN THE LEGSLATURE GF THE STATE CFALASKA

S.B441
HB.549

We the undersigned oppose “An Act exempting the University of Alaska
from the administrative adjudication provisions of the Administrative
Procedure act and providing for an effective date,

P. o4

<2loo?2
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[If THE LEGSLATUREOF THE STATE GFALASKA

SJIMi41
H.B

We the undersigned oppose "An Actewmpfctag ifce University of Alaska

from tfce administrative provisions of tfoe Administrative Procedure act and
providing for an effective date/
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ALASKA STATE AFT-CIO
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To: Paul Fuhs: Office of the Governor \H IJ\} VA
From: Laura Kelley, AKLLUIOVice President’ (907- 786 1645)

733 Wast4thm ? *lv. wA -

Achorage, AM# 99501t , . '"Vt
Re: PropoSed L egation exempting the Univer&ty of Alaska from
the Alaska Admlnlstratlve Procedures Act, V1

| *o

\Nerunderstand that the University of Alaska has request(gd the
Administration introduce’ a’ill exempting the University,of Alaska,
frbm the Alaska Administrative Procedures Ac# This is,n6t good *
legislation! and it haS a Ioug and Expenswe hlstory," T . 2\

L o

University of Alaskawas ’\uetl by a Professor nafued Adelh, the
glqt of the suit’reVolved around the feet that Vs. Adeh \vas debied

Juhder die Alaska Administrative procedures"/Actand' available to all ;
’othei State Employees., The court ruled die Administrative \ *

college teachers into the umveTsity, die university:

% ' 1" unilaterally repudiated the existing collective bargaining «*
agreement between the University of Alaska and the AlaskA «; o
Conftnunky Colleges Federation of Teachers 2401 (‘thdunipii for me

Procedures

Act. * kkokf \/y ' oty

2. Merjged me 306 £ohimuiiity college teathers mto me
university personnel procecivreS and*gheVaiice policy while
simultaneously denying 130 of them tenure aha/or proper
placement into me university job titfegiids.

The ACCFT 2404 filed a grievance on behalf of its 130 injured
members. Naturally, the University refused to recognize the
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Ralph McGRATH and Don
Mohr, Appellants,

V.
UNIVERSITY OF ALASKA, Appellee.
No. S-3418.

Supreme Court of Alaska.

June 21, 1991.

Following merger of state community
college system into state university system,
professors filed grievance regarding tenure
status. The Superior Court, Third Judicial
District, Anchorage, Brian C. Shortell, J.,
affirmed university’s determination that
Administrative Procedure Act was not ap-
plicable to grievance, and appeal was tak-
en. The Supreme Court, Rabinowitz, CJ.,
held that Alaska Administrative Procedure
Act was applicable to University of Alaska
employee grievance proceedings.

Reversed and remanded.

1. Administrative Law and Procedure
«=5
Colleges and Universities *=8(1)

Alaska Administrative Procedure Act
was applicable to University of Alaska em-
ployee grievance proceedings; Act proce-
dures were not inconsistent with authority
of Regents to manage University. AS 44.-
62.330-44.62.650.

2. Administrative Law and Procedure
*=441
Claims involving legislative as opposed
to adjudicative facts, are not controlled by
adjudicative provisions of Administrative
Procedure Act AS 44.62.330-44.62.650.

Robert A. Royce, Jermain, Dunnagan &
Owens, Anchorage for appellants.

Thomas P. Owens, Jr. and C. Ann Court-
ney, Owens & Turner, P.C., Anchorage,
William R. Kauffman, Fairbanks, for appel-
lee.

813 PACIFIC REPORTER, 2d SERIES

Before RABINOWITZ, C.J., and
BURKE, MATTHEWS, COMPTON and
MOORE, JJ.

OPINION

RABINOWITZ, Chief Justice.
I. FACTS AND PROCEEDINGS

The University of Alaska ("University")
is a statewide institution which operates
both four-year universities and community
colleges. In 1987, the University under-
took a system-wide restructuring and elimi-
nated the separate administration of the
community colleges. Previously, the facul-
ty at the community colleges had been rep-
resented by the Alaska Community Col-
leges’ Federation of Teachers, Local 2404,
and covered by a collective bargaining
agreement This agreement had no rank
or tenure provisions. After the restructur-
ing, the community colleges’ faculty was
offered an opportunity to transfer to the
combined faculty of the University of Alas-
ka. In the combined faculty, the communi-
ty college faculty would not have union
representation and the employees would be
subject to the same rank and tenure sys-
tem as their colleagues at the University of
Alaska.

All members of the community colleges'
faculty were offered an opportunity to
transfer to the combined faculty, and all
but one accepted. The University's Beard
of Regents adopted a policy “to provide the
guidelines for faculty appointment, tenure,
academic ranks, and salary for faculty in
the transition.” The policy provided that
former full-time community college faculty
with seven full years of service were eligi-
ble to receive tenure; those with four to six
years were eligible to receive two-year con-
tracts; and those with fewer years of ser-
vice were eligible to receive one-year con-
tracts. No former community college fac-
ulty member was offered a full-professor-
ship; the highest rank offered was associ-
ate professor.

Many community college faculty mem-
bers were dissatisfied with their rank and
tenure assignments. Associate Professor
Don Mohr, as a representative of the com-
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2501 CotrorwtdJ D .
AnchonigT/ Ak*a 9501 FtlA tnki.

(007) 258-6284

MANO FREY Vv j ' GARY BROOKS
Executive President \KT zn Secretary/ Trcauuret

To: Payl Fuhs: Office of the Governor e | W #
From: LdUld Kelley, AFL- UIO ice President’ \913/7-?86 1645)

783 ws>t4th M? K/ V.. : o
Achorage, Alaska 99501. : h. 1v¥%

Re: Proposed Legation exempting the'University "of Alaska from

the Algska A*;dmlr;slstratlve Procedures Act. A e n
e

We und"rsfapd’that the University of Alaska has requested the %

Achninlstfatibn introduce'a’bill ekefhpting the Unjiyersity.of A laska.

frdm the Alaska Administrative PrdceduteS Ac£ Thisisnotgood. v

legisladod anditha$S alodg and Expensive'history,"””
i ‘v !'-m , Y 'X * %

:Thfe U nlversny of Alaska was slued by aProfessor naihed Adeh, the

College te'achers into the university, die university:

* v.1/ unilaterally repudiated the existing collective bargaining /'
agreement between the University of Alaska and the AMskA
Coninunity Colleges Federation of Teachers 2404 (‘thd unipri for the

< &It f it*f
2. I\/Ierged me 300 <*ohmimiity college teachers mio the

university personnel profce<Wre$ and*giievaiice policy while
simultaneously denying 130 of them tenure aha/or proper
placementinto the university job tide grids.

The ACCFT 2404 filed a grievance on behalf ofits 130 injured
members. Naturally, the University refused to recognize the
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grievance procedure in the union contxact-so the grievance was
filed under the university grievance policy.

Since the final determinator of the university's grievance procedure
Is the President of the University—the same person who remanded
the 300 community college teachers to the university personnel
procedures and the inappropriate job title grids—a university
grievance committee recommended to the then President ofdie
University Donald Q’Dowd-that the existing grievance procedure was
inadequate and the Administrative Procedures Act should apply.
Donald O’Dowd rejected the recommendation of the committee and
denied the grievance.

The ACCFT 2404 filed litigation—which ultimately went to the
Alaska Supreme Court On6/26/91 in a 5-0 decision the Courtruled
that the Administrative Procedures act mustapply to the University
of Alaska grievance procedure, (see attached)

The proposed legislation is not about student's and their complaints
about grades, cafeteria food and the like. The proposed legislation is
an attempton the part ofthe University to deny all ofits 3500
employees the protections that all other State employees have.

The university lostin Court and isl | |tattem pting to subvertthe law
through this legislation. Outside legal counsel, Tom Owens so far has
been paid $88641.70 to represent the University is this matter and
lost

%
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Ralph McGRATH and Don
Mohr, Appellants,

V.
UNIVERSITY OF ALASKA, Appellee.
No. S-3418.

Supreme Court of Alaska.
June 21, 1991

Following merger of state community
college system into state university system,
professors filed grievance regarding tenure
status. The Superior Court, Third Judicial
District, Anchorage, Brian C Shortell, J.,
affirmed university's determination that
Administrative Procedure Act was not ap-
plicable to grievance, and appeal was tak-
en. The Supreme Court, Rabinowitz, CJ.,
held that Alaska Administrative Procedure
Act was applicable to University of Alaska
employee grievance proceedings.

Reversed and remanded.

1. Administrative Law and Procedure
<35
Colleges and Universities <=f1)

Alaska Administrative Procedure Act
was applicable to University of Alaska em-
ployee grievance proceedings; Act proce-
dures were not inconsistent with authority
of Regents to manage University. AS 44.-
62.330-44.62.650.

2. Administrative Law and Procedure
<=M
Claims involving legislative as opposed
to adjudicative facts, are not controlled by
adjudicative provisions of Administrative
Procedure Act AS 44.62.330-44.62.650.

Robert A Royce, Jermain, Dunnagan &
Owens, Anchorage for appellants.

Thomas P. Owens, Jr. and C. Ann Court-
ney, Owens & Turner, P.C., Anchorage,
William R. Kauffman, Fairbanks, for appel-
lee.
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Before RABINOWITZ, GT.,, and
BURKE, MATTHEWS, COMPTON and
MOORE, JJ.

OPINION

RABINOWITZ, Chief Justice.
l. FACTS AND PROCEEDINGS

The University of Alaska (“University")
is a statewide institution which operates
both four-year universities and community
colleges. In 1987, the University under-
took a system-wide restructuring and elimi-
nated the separate administration of the
community colleges. Previously, the facul-
ty at the community colleges had been rep-
resented by the Alaska Community Col-
leges’ Federation of Teachers, Local 2404,
and covered by a collective bargaining
agreement This agreement had no rank
or tenure provisions. After the restructur-
ing, the community colleges' faculty was
offered an opportunity to transfer to the
combined faculty of the University of Alas-
ka. In the combined faculty, the communi-
ty college faculty would not have union
representation and the employees would be
subject to the same rank and tenure sys-
tem as their colleagues at the University of
Alaska.

All members of the community colleges’
‘acuity were offered an opportunity to
transfer to the combined faculty, and all
but one accepted. The University’s Board
of Regents adopted a policy “to provide the
guidelines for faculty appointment, tenure,
academic ranks, and salary lor faculty in
the transition.” The policy provided that
former full-time community college faculty
with seven full years of service were eligi-
ble to receive tenure; those with four to six
years were eligible to receive two-year con-
tracts; and those with fewer years of ser-
vice were eligible to receive one-year con-
tracts. No former community college fac-
ulty member was offered a full-professor-
ship; the highest rank offered was associ-
ate professor.

Many community college faculty mem-
bers were dissatisfied with their rank and
tenure assignments. Associate Professor
Don Mohr, as a representative of the com-
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munity colleges' faculty union, filed an in+
formal grievance on behalf of faculty mem-
bers who claimed that they were v/rongly
denied tenure. Similarly, Associate Profes-
sor Ralph McGrath requested a change in
the rank assignments. Thereafter, the two
professors filed a formal grievance: on be-
half of themselves and seventy-three other
former community college faculty mem-
bers.

At the time Mohr and McGrath filed their
initial complaints, the University of Alas-
ka’s administration had not yet established
grievance procedures for the newly inte-
grated institution. The Anchorage campus
chancellor adopted an interim grievance
procedure, which mirrored the procedures
previously used by the Anchorage campus.
The chancellor then appointed an interim
grievance council (“council”) to implement
the interim procedures.

The council conducted a preliminary in-
vestigation and determined that a griev-
ance hearing should proceed. Additionally,
the council recommended that the Universi-
ty hold this formal grievance hearing in
accordance with the provisions of Alaska’s
Administrative Procedure Act ("APA”), AS
44.62.330-.650.

However, the president of the University
rejected the council's recommendation that
the grievance be processed in accordance
with the APA. Instead, it was determined
that the grievance would be processed un-
der the Board of Regents’ Policy, see 04.-
04.01 (June 4, 1987), and the interim griev-
ance procedures. Under the Board of Re-
gents’ policy, the council was required to
recommend dismissal or hold a hearing on
the grievance within thirty days of its fil-
ing, and then forward a recommendation to
the chancellor for decision. The chancel-
lor's decision was then appealable to the
president

1 Summary judgment was granted in this case
on the basis of Stipulated facts and exhibits. De
novo review is the applicable standard of review
on an appeal from a (t;rant of summarg/ judg-
ment. Kollodge v. State, 757 P.2d 1028, "1032
(Alaska 1988). There is no genuine issue of
material fact;” rather, this appeal concerns statu-
tory interpretation, which involves our own in-

The council notified McGrath and Mohr
that it was ready to go forward with the
hearing and that procedures would not be
governed by the APA. Rather than pro-
ceeding with the hearing before the coun-
cil, McGrath and Mohr then filed a com-
plaint in superior court, seeking a declara-
tory judgment and mandatory injunction to
require the University to conduct the griev-
ance hearing under the APA. They con-
tended that the APA procedures were re-
quired and that the contemplated grievance
procedures denied them due process.

Thereafter, the plaintiffs and the Univer-
sity filed motions for summary judgment.
The superior court held that the APA did
not apply to the grievance proceedings in
the instant case.1

Il. DISCUSSION

A Do the provisions of the APA gov-
ern the grievance proceedings in
this case?

Avrticle 8 of the APA deals with adminis-
trative adjudication. AS 44.62.330(a) pro-
vides, in part, that "[tlhe procedure of the
state boards, commissions, and officers list-
ed in this subsection ... shall be conducted
under AS 44.62.330-44.62.630. This proce-
dure, including, but not limited to ... con-
duct of hearings ... shall be governed by
this chapter 7 AS 44.62.330(aK45) lists
the University of Alaska as a covered enti-
ty, with the proviso “except to the extent
that its inclusion is inconsistent with the
provisions of AS 14.40.”

McGrath and Mohr argue that AS 44.62.-
330(a)(45) mandates that their grievances
be processed in accordance with procedures
called for by the APA. The University
advances numerous arguments in support
of the superior court's grant of summary
judgment and its holding that the APA is
inapplicable to the proceedings in question.1

de endentjud%ment. Waller v. Richardson, 757
P.2d 1036, 1039 n. 4 (Alaska 1988).

2. The University emphasizes that the superior
court reasoned,”in part, as follows in reaching
its decision:

El) AS 44.62J30(a)h(45) requires the Universi-
y to comply with the procedural require-
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More particularly, the University contends
that the legislative history of AS 44.62.-
330(@) demonstrates that the legislature
never intended to interfere with the Board
of Regents' independent power to manage
and govern the internal affairs of the Uni-
versity; that the University's grievance
procedures are reasonable; that application
of the APA to the University’s grievance
proceedings would be inconsistent with AS
14.40; that the APA by its very nature
does not apply in the circumstances of this
case; that grievance procedures are not
"procedures” within AS 44.62.330; that the
APA only applies to "adjudicative facts"
not to "legislative facts;” and that the
statutory framework governing personnel
matters for state agencies and other public
employees shows that the APA does not
->mply to the University’s grievance proce-
dures.

We have reviewed all of the University’s
contentions listed above and conclude that
they should be rejected. Therefore, the
APA’s procedures must govern any griev-
ance hearings in the case at bar.

(i) Applicability of the APA

[1] As noted at the outset, AS 44.62.-

330-.630 governs the adjudicative proce-
dures of the University "except to the ex-
tent that its inclusion is inconsistent with
the provisions of AS 14.40.” AS 44.62-
330{ax45). The University notes that un-
der AS 14.40.170(15X1). the Board of Re-
gents may "adopt reasonable rules, orders
and plans ... for the good government of
the university....” The University then
argues that since its rules governing griev-
ance procedures are reasonable, an applica-
tion of the APA procedures to its grievance
proceedings would, be inconsistent with the
authority of the Board to manage the Uni-

menu of the APA 'except to the extent that
[the APA'S] inclusion is Inconsistent with the
provisions'of AS 14.40:* (2) AS 14.40 specifi-
cally authorizes the Board 'to ‘adopt reason-
ablé rules, orders and plans ... for the POOd
%overnment of the University;* (3) the Alaska

egislature did not intend the University to be
required by law to conduct the APA grievance
procedures if the University were to adopt
valid, adequate, and fair grievance procedures
of its own: (4) under AS 14.40.170(bXI),
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versity. More specifically, the University
contends that the APA procedures are in-
consistent with AS 14.40 because they are
more extensive and costly than its own
reasonable grievance procedures, and
therefore they are precluded under AS 44.-
62.330(aX45).

Wk think these contentions are adequate-
ly and correctly answered by Judge Ser-
dahely’s opinion Aden v. University of
Alaska, No. 3AN-85-17179 Civil (Alaska
Super., Feb. 2, 1987). In rejecting conten-
tions similar to those advanced by the Uni-
versity in the instant case, Judge Serdahely
held the following;

The Court concludes that AS 44.62.330 et
seq. does apply to Defendant University
of Alaska and Defendant’s griev-
ance proceedings must comply with the
provisions of such Act

In so ruling, the Court notes that on its
face, the APA applies to Defendant Uni-
versity of Alaska. AS 44.62.330(45) [sic]
expressly provides that the provisions of
the Act apply to the "University of Alas-
ka, except to the extent that its inclusion
is inconsistent with the provisions of AS
14.40.” Having reviewed the provisions
of AS 14.40, particularly including the
powers and duties of the University
President as defined in AS 14.40.-
210-.220, the Court concludes that there
is nothing inconsistent between such pro-
visions and the APA. Clearly, the Presi-
dent’s power to appoint professors and
assistants, and to define and supervise
the duties of such persons, are not incon-
sistent with the APA hearing procedure
which is designed to guarantee due pro-
cess to persons adversely affected by
administrative action, such as adverse
employment or personnel action.

grievance procedures adopted by the Board
need only be "reasonable," and the Prpcedures
instituted by the University meet this test of
reasonableness; and (SLto_ the extent that the
APA would require the University to hold sub-
stantially more extensive, time consuming,
and expensive procedures than would be re-
quired under the validly adopted and reason-
able Umversﬂxgrlevance procedures, appllca-
tion of the APA would be inconsistent with AS

14.40.170(bXI).
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(i) Does the APA govern intra-agency
adjudications, such a employee
grievance hearings?

Three arguments advanced by the Uni-
versity of Alaska converge here. The Uni-
versity contends that the statutory frame-
work governing personnel matters for
state agencies and public employees shows
that the APA does not apply to University
grievance proceedings; that grievance pro-
cedures are not procedures within AS 44.-
62.330; and that the APA applies only to
adjudicative facts, not legislative facts.

The University correctly observes that
the State Personnel Act, AS 39.25.010-.220,
“governs personnel matters for all state
employees in non-exempt service posi-
tions." AS 39.25.090. Neither those state
employees in non-exempt service positions
nor state employees covered by the Public
Employment Relations Act ("PERA”), AS
23.40.070-.260, are covered by the APA
procedures when grievance proceedings are
implicated.s Therefore, the University con-
cludes that the “the Legislature intended
University employees to have only the
same rights as state and other public em-
ployees in personnel matters....”

University employees, however, are ex-
empt from the State Personnel Act. AS
39.25.110(5). Thus, they do not receive the
protection of grievance rules promulgated
by the Director of Personnel under AS
39.25.150(16). Consequently, the exclusion
of other state personnel from the APA
does not, in our view, conclusively demon-
strate that University personnel should be
similarly excluded.

3. The personnel division of the Department of
Administration administers the State Personnel
Act. AS 39.25.030. The labor relations agenc
administers PERA. AS 23.40.090; AS 23.40.170,
Neither of these agencies are enumerated under
the APA. AS 44.62330(a). However, hearings
conducted pursuant to either of these statutes
contain  considerable_ procedural frotectlons.
See AS 3935.170-.176, 2 AAC 10.400-.440.
PERA aﬁplles to the_ University when the Uni-
versn)( as a collective b?r aining agreement.
See Alaska Community Col e%es Fed'n of Teach-
ers v, University of Alaska, 669 P.2d 1299 (Alaska

1983). Hearings conducted under that agree-

ment would bé conducted pursuant to 2 AAC

10.40Q-.440. The University concludes that
where no collective bargaining agreement ex-

The University relies on two statutes in
support of its argument that intra-agency
grievance proceedings are not the type of
proceedings meant to be included within
AS 44.62.330. First, the APA's definition
of "regulation” excludes anything which
“relates only to the internal management
of a state agency." AS 44.62.640(aX3).
Second, the State Personnel Act establishes
procedures for amendment of personnel
rules affecting non-exempt state employ-
ees. AS 39.25.140. Subsection (e) of this
section states, "[t]he rules adopted under
this chapter relate to the internal manage-
ment of state agencies and their adoption is
not subject to the Administrative Proce-
dure Act.” While the State Personnel Act
does not apply to University employees, the
University argues, by analogy, that a blan-
ket legislative intent exists not to have the
APA apply to employment matters.

Wk believe these arguments are funda-
mentally flawed. Both statutes refer to
the application of the APA to an agency’s
rulemaking authority, i.e. the adoption of
rules. Neither statute applies to an agen-
cy’s adjudicatory functions. If adjudica-
tion and rulemakir.z were coextensive,
these statutes would be controlling here.
However, the two functions differ signifi-
cantly. Rulemaking procedures are de-
signed to ensure a fair and open adoption
of policy; adjudication procedures are in-
tended to ensure a fair application of policy
to parties.s Thus, the fact that rulemaking
procedures do not apply to internal person-
nel rules does not indicate that the protec-
tions of the APA’s adjudicatory procedures

ists, hearm?s should be conducted Punsuant to
internal policy. We think a more logical con-
clusion is that where no collective bargammg
agreement exists, hearings should be conducte
pursuant to the APA.

I._ See Wickersham v. State, Commercial Fisheries
Entry Comm'n, 680 P.2d 1135 1139, 1143-44
Alaska 1984). See also R. Cass Si C. Diver,
dministrative Law 325 (1987) (‘There is no
doubt, however, that the procedures requisite
for decisions addressing many members of an
affected class on_grounds generally applicable
classwide are minimal in “comparison_to_the
procedures constitutionally required for individ-
ualized determinations.”).
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are inapplicable to individual personnel de-
cisions.

The APA outlines the manner in which a
hearing "to determine whether a right, au-
thority, license or privilege should be re-
voked, suspended, limited, or conditioned"
is initiated. AS 44.62.360. It similarly in-
forms as to how a hearing "to determine
whether a right, authority, license or privi-
lege should be granted, issued or renewed"
is initiated. AS 44.62.370. From these
provisions, the University concludes that
the APA only covers hearings which con-
cern righi's, authorities, licenses, and privi-
leges, and that this does not include "intra-
agency personnel matters." In support of
this argument, the University cites cases
from other jurisdictions, holding that their
respective administrative procedure acts
are inapplicable to agency personnel deci-
sions.s

The University further contends that the
APA adjudication procedures are inapplica-
ble because McGrath is not grieving “adju-

5. In Abramson v. Board of Regents, Univ. of
Hawaii, 548 P.2d 253 (Hawaii 1976), the plain-
tiff who was denied tenure and sued asserted, in
pan, a denial of her rights under the Hawaii
APA. Id. at 255. This portion of her claim was
rejected because the coverage of that act was
limited to “'a proceeding in which the legal
rights, duties or privileges of specific parties are
required by law to be determined after an op-
portunity forat[;en% hearlr%g.'" ld at 263, Ac-
cord Klein v, State Bd, of Educ., 547 So.2d 549,
551-52 (AIa.C|v.Apf.1988), cert, guashed by Ex
parte Klein 547 So.2d 554'(Ala.1989). However,
Alaska's APA has no such limitation. Therefore,
this authority is not on point here.

The University of Alaska interprets McCarre
v. Commissioner of Natural Resources, 526 P.2
1353 (Alaska 1974), as holding that "the APA
applies only where a particular agency statute
Rrowdes for a hearln(h; and adjudicatiori.” This,
nowever, overstates the holding. The APA's ad-
judicatory chapter only includes the "Division of
Lands urider Alaska Land Act where applicable."
AS 44.62J30(aX9) (emphasis added). The land
act gave the commissioner discretion to termi-
nate grazing leases; hence, we held that applica-
tion 0f the” APA was not required. McCarrey,
526 P3d at 1336. Where not similarly limited,
however, the APA would apply across the board.
McCarre)quuot_es from the federal APA, which,
like the Hawaii APA, is limited to cases where
"adjudication [is] required by statute to be de-
termined on the record after opgortunlt for an
agency hearing." 526 P.2d at 1356 n. I/ (quot-
ing 5 US.CA. 8 554 (1967)). Alaska's APA as it
applies to the University has no such limitation:

dicative facta,” but rather “legialative
facta.” As one court explained, “agencies
employ rulemaking procedures to resolve
broad policy questions affecting many par-
ties and turning on issues of ‘legislative
fact’ Adjudicatory hearing procedures are
used in individual cases where the outcome
is dependent on the resolution of particular
‘adjudicative facts.”" Independent Bank-
ers Ass'n of Georgia v. Board of Gover-
nors of Fed. Reserve Sys., 516 F.2d 1206,
1215 (D.C.Cir.1975).«

The limitation of administrative adjudica-
tory hearings to adjudicatory facts is not
made explicit in the APA7 Nevertheless,
the distinction has been recognized. See
Wickersham v. State, Commercial Fisher-
ies Entry Commn, 680 P.2d 1135, 1143-47
(Alaska 1984) (refusing to apply the more
relaxed public notice requirements of rule-
making procedures to adjudicatory proce-
dures which involve individual rights). The
structure of the APA, which establishes
separate procedures for rulemaking and

indeed, it specifically applies “notwithstandinﬁ
similar provisions in the statutes dealing wit
the state boards, commissions, and officers list-
ed." AS 44.62330(a). Thus, the fact that the
adjudicatory provisions of the APA do not apJ),Iy
to termination of a grazing lease does not dic-
tate that they are inapplicable to University of
Alaska grievance procedures.

6. In Independent Bankers, the United States
Court_of Appeals for the District of Columbia
Circuit adopted the following distinction;

Adjudicative facts are the facts about the par-
tie$ and their activities, businesses, and prop-
erties, Adjudicative facts usually answer the
questions of who did what, where, when,
how, why, with what motive or intent; adjudi-
cative facts are roughly the kind of facts that
80 to ajury in ajury case. Legislative facts

0 not usually concern the immediate parties
but are general facts which help the tribunal
decide questions of law and policy and discre-

tion.
516 F.2d at 1215 n. 26 (quoting 1 K. Davis,
ﬁg?éﬂlstratwe Law Treatise §7.02 at 413

7. Cf. California Code, Government Code
§%,11000-11329 at § 11500(f) (West 1980),
which defines "adjudicatory hearing" to mean
"a state agency heai'.4 which involves the per-
sonal_or property rights of an_individual, the
granting or revocation of an individual's license,
,ordt,hedres?lutllon of an issue pertaining to an
individual...,
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adjudications, suggests that Alaska has inmt
plicitly limited adjudicative functions to ad-
judicatory facts and rulemaking functions
to legislative facts. Compare AS 44.62.-
010-.320 with AS 44.62.330-.630. See also
AS 44.62.640(@X3) (defining regulation).
Further, the distinction is one which must
be made in order to determine whether an
administrative entity has made an adjudica-
tory decision for purposes of Appellate
Rule 602(aX2). See Kollodge v. State, 757
P.2d 1028, 1033 (Alaska 1988); Ballard v.
Stich, 628 P.2d 918, 920 (Alaska 1981). H-
nally, the bifurcation of administrative
functions along the legislative/adjudicative
facts distinction is recognized in both feder-
al and other state courts.s

The formal grievance complaint filed by
both McGrath and Mohr does not explicitly
distinguish between legislative facts and
administrative facts. The grievance com
plaint alleges “[inappropriate placement of
former community college faculty in

rank Inappropriate denial of tenure
for certain former community college facul-
ty Discriminatory treatment by UA

administration against grievants.”

Aden v. University of Alaska. In reject-

ing the same argument as the University
makes in the case at bar, Judge Serdahely

stated,

Nor does the Court find that the applica-
tion of the APA to Defendant's griev-
ance procedure violates provisions of
Alaska’s Constitution establishing the
University of Alaska and its Board of
Regents. Likewise, the Court is unper-
suaded that requiring Defendant to comt
ply with the APA in connection with its
grievance procedure constitutes unconsti-
tutional or impermissible interference
with the internal affairs or academic
freedom of the University. In this
Court’s view, the University’s academic
freedom is strengthened, rather than un-
dermined, by the existence of a grievance
procedure for adverse employment deci-
sions which comports with the basic re-
quirements of the APA and due process.
Ultimately, if Defendant seeks to be
exempted from the workings of the
APA, it must seek such remedy from
the Legislature, not this Court

[2]  Upon remand, it will be left to the (Emphasis added).

parties and the grievance council to iden-
tify any claims of McGrath and Mohr in-
volving legislative facts, as such issues are
not controlled by the adjudicative provi-
sions of the APA.

B. Does application of the APA to
University of Alaskas grievance
proceedings impermissibly circum-
scribe explicit and implicit consti-
tutional and statutory grants of
power to the University in the area
of personnel management?

As to this issue, we again refer to and
adopt th« reasoning of Judge Serdahely in

8. Sea 1 K. Davis, Administrative Law Treatise
3 7.06 (1958) and cates cited therein. Ballard
defined the test for determining when an agencg
is engagmz%m adjudication as “functional,” 62
P.2d “at" 920. "Whenever an entity which nor-
mally acts as a legislative body applies policy to
particular persons in their private capacities,
instead of é),as,sm on general poI|Q¥,or the
rights of individuals.in the abstract, it is func-
tioning as an administrative agency within the
meanmg of AFg)peIIate Rule [602(aX2)]." 1Id.;
Kollodge, 757 P.2d at 1033.

I1l.  CONCLUSION
The judgment of the superior court is

REVERSED and the matter is REMAND-
ED for further proceedings consistent with
this opinion.*

9. Our resolution of the apPeaI has made it un-

necessary to address any ot the other issues and
arguments raised by the parties.

~ On remand, we suggest that it would not be
mapproprlate_ for the grievance council to inte-
grate_ the adjudicatory provisions of the APA
into its grievance procedures b}/ following the
heanng procedures outlined by Judge Serdahely
in his August 25, 1987 'Order egardln%Admln-
istrative Hearing," which was entered in the
Aden case.



MAR18-32 VD 13:51

WEFD

NESOAY

1+ SECTION B June 26,1991 |

Facui

Lii | | Il 1M
Chief Justice Rabinowitz

ty wins

pypETER BLUM~ERQ
Dally News*® reporter
“Formeat’ e <Com-
munity College facultymwem-
bers_absorbed Intotitbelni —
versity Ul Alaska In a. 1987
merger have won their case
before the state Supreme
Court In"a longstanding con—
troversy over academic rank
and tenure.
The high court, In revers—
ing a 1983 Superior Court
ruling, asserts that about 73

faculty members were de—
prived of a proper forum for
eKiLhg Gidts that the

mergeiMuifalrly denied them_

TENURE:
Staff victory

J Continued™from Page B-1
witnesses to make their case

"before a bearing officer, said

Robert Royce, the attorney
for McGrath and Mohr.

“ft comes down to"basic
fairness in the procedures,””
Royce said. "They will now
have a better chance and
"Will be better protected."

-No hearing date has been
scheduled. McGrath, presi—
dent of the community col-
elege faculty members*® union,
said he launsure how many
eof the :73 (instructors who
initially complained about
the terure.” process are still
.employed by the university.
/In, the merger, all commu-
Jhlty college Instructors wera
/allowed to keep their jobs,
jbut only those with seven
/years of employment were
offered tenure, and none was
offered full professorship,
according to “court papers.
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tenure “"When they |gave up
their, comfnunity college po—
sitions. e~

The university offered to
address the complaint under
Its own grievance proce—
dures, but refused to honor
the faculty members " re—
quest for a formal hearing
governed by Alaska"s Ad —
ministrative Procedure Act,
according to.court docu—
ments. o< e

Two faculty members,
Ralph McGrath and Don
Mohr, then asked the court
to order an administrative

hearing, hut their cast was

P12

30

IN tenure case

Court finds teachers denied forum for complaints during, merger

UAAL

dismissed by Superior Court’
Judge Brian ShortellL -

The Supreme Court, in a
50 opinionwritten by Chief
Justice JaylRablnowlts, said
McGrath, Mohr and all other :
formajfAcommunity *college
Instructors denied tenure are:
entitled <to an impartial
hearing under thft AdmInlfl**
trative Procedure A c t . »

In that hearing, the in—
structors will be guaranteed
the right to ba represented
by lawyers, as well as the
right to use documents and

L nn?
Pleteo see Page B-3, TENURE
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1992 LEGISLATIVE. FRQLO,SAL FORM

DEPARTMENT; The University of Alaska

SUBJECT OF PROPOSED BILL: Exempt University of Alaska Grievance Policy from the
Quesl-judiclal proceedings of Adninistrative Procedures Act

. ;. Include whet the problem Is. how this proposal solves It, and how many incidentx
F S i i et P prop y

InMay 1988, Ralph McGrath and Don Mohr fileda class-action type grievance on theirown behalfand that
ofa number of other former community college faculty members who arenow on theUAA faculty. The grievams
speel fial ly requested that the mattter be heard pursuant to the Alaska Administrative Procedures Act (AAPA) . The
UAA Grievance Council denied that request, and In September 1988 Mr. McGrath, etal. fileda complaint against
die University fordeclaratory judgment and injunctive reliefordering the University to conduct the grievance hearing
In accordance with the AAPA . Following thorough briefings by both parties. Judge Brian Sortell issued an order In
March 1989 holding that the University isnot required toconform itsgrievance hearings with the procedural
requirements of the AAPA . Plaintiffs appealed this decision to the Alaska supreme court, and InJune 1990, the
Supreme Court overturned the earlier decision opining (hatsince the University was not specifically excluded from
die requirements of the AAPA, itwas, therefore, required to implement grievance procedures pursuant to the AAPA,

The University isseeking a clear exemption from the requirements inAS 44.62.330 (8)(45). The AAPA
grievance procedures do not apply to any employee group In the state, and there is meLbstantial body of evidence
from legislative hearings that there was no Intent that the AXP A be applied to University grievance procedures, The
quesi-judicial proceedings included inthe AAP A arenot intended foremployee or student grievances, but rather for
citizen grievances agBlnst state boards and commissions. Employee and student grievance procedures are
traditionally builtaround a process of peer review and consideration with appeal rigitsat several leels all theway to
the President. The majority of University grievances are resolved atan eany stage of review, and aredone so at
littleor no cost to the grievanl or to the University. The imposition of the AAP A procedures, however, will now
impose a quasi-judicial proceeding on all university grievances, including the utilizationof a formal hearing officer.
The additional cost, complexity and formility of theAAP A requirements are contradictory to the resolution of
student and employee grievances, and are contradictory to the collegial approxh thatcharacterizes a university
setting.

ESTIMATED FISCAL IMPACT:

Operating: Without Legislation - 3200,000/year Cepital: None
WHAT OTHER DEPARTMENTS WILL BE AFFECTED BY THIS PROPOSAL: None
WHO WILL SUPPORT THIS BILL:  University (auity, staff and students
WHO WILL OPPOSE 1 HIS BILL: Possible: Alaska Community Collage Federation of Teachers
(ACCFT). (The ACCFT isa oollectivebargaining unit that represented faculty assigned to the states Tommunity
oolleges. They currently represent the J faculty atPrince William Sound Community College)
DRIEFLY OUTLINE ANY PRECEDENTS FOR THIS PROPOSAL IN ALASKA OR OTHER
STATES. As slated above, there Isno employee group in the stale that uses the AAP A model for grievance
procedures. The quesi-jutficlal proceedings are expensive, cumbersome and ill-suited to employee dispute resolution,

IFA SUBSTANTIALLY SIMILARBILLHAS BEEN DRAFTED AND NOT INTRODUCED, OR
INTRODUCED AND NOT PASSED, PLEASEGIVE LAWLOG OR BILLNUMBER;

Jerorhe Komisar, President
Unilseraity of Alaska Statiswide System

Governor"s Office Notes:






U. S. Department of Justice

United States Attorney FEB 2 4 RHTD

District ofAlaska at Anchorage

Federal Building & U.S. Courthouse ~ FTS-868-5071
222 West 7th Avenue, #9, Room 253 Commercial: 5907} 271-5071

Anchorage, Alaska 99513-7567 Fax Number. (907

February 18, 1992

The Honorable Georgianna Lincoln
House of Representatives
Alaska State Legislature

Re: State Conspiracy Laws
Violent Crime, Drugs, Guns and Fraud
Law Enforcement Coordinating Committee

Dear Ms. Lincoln:

It is important that the eLegislature enact conspiracy laws to
address violent crime, drugs, guns and fraud. This is an area of
criminal law that has been neglected by the State for too long.
Organized crime in Alaska must be adequately addressed.

Enclosed for your review is my article that was published in "The
Anchorage Times" this past Saturday. The article sets forth my
position on the need for State conspiracy laws.

It is vitally important for the welfare of the citizens of this
State and local law enforcement that conspiracy laws are enacted
this session. The laws should adequately address Alaska'a growing
organized complex criminal element.

Please do not hesitate to contact me if | may be of assistance. |
w ill be happy to meet with you. Your assistance and support is
greatly appreciated by law enforcement and all concerned Alaska

citizens..

Best Wishes.

WEVLEY WILLIAM SHEA
United States Attorney

WWS:kjm
Enclosure
cc: Chuck Farmer, Coordinator
Law Enforcement Coordinating Committee

211-3224
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February 24, 1992

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Dear Speaker Grussendorf:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, | am
transmitting a bill relating to various criminal offenses. This bill will give the
state much-needed tools to prosecute serious criminals fairly and effectively.

Sections 1 and 2 make it a crime to conspire to commit murder, kidnapping, or a
felony drug offense. This type of law has provided a useful tool in the federal
war on drugs and it could prove effective in Alaska, as well.

Section 3 makes it a class A felony to engage in a continuing criminal enterprise
involving three or more drug offenses committed with two or more other people.
E xisting law makes it an unclassified felony offense to engage in this type of
conspiracy when it involves five-or more drug offenses committed with five or
more additional people. Creating this lesser offense when fewer people and
transactions are involved will give the state greater flexibility in dealing with
small drug rings.

Section 3 also elevates the manufacture or delivery of cocaine, or the possession
of cocaine with the intent to manufacture or deliver, from a class B to a class A
felony offense when the quantity involved exceeds 500 grams. It also makes it a
class A felony to manufacture or deliver, or possess with the intent to
manufacture or deliver, five grams or more of a substance containing "crack."

Section 4 elevates the manufacture or delivery of marijuana, or the possession of
marijuana with the intent to manufacture or deliver, from a class C to a class B
felony offense when the quantity involved exceeds 10 kilograms.

Section 5 creates the crime of money laundering, making it a felony to take, give,
transport, or conduct a financial transaction involving money or other intangible
property known to be derived from drug violations. Advocates of money
laundering statutes maintain that this hits drug traffickers where it hurts — in
the pocketbook. If drug dealers cannot find anyone who will take their money
because of the risk of criminal prosecution and forfeiture of assets, their
enterprises will become far less profitable and less desirable.



The Honorable Ben Grussendorf
February 24, 1992
Page 2

Section 6 defines "cocaine base,” used in sec. 3, as including "crack." It also
defines "possession"” for drug offenses so that persons who have ingested drugs
are subject to prosecution to the same extent as those who are found with drugs
in the pockets of their clothing or at their house. This will have the effect of
reversing a recent court of appeals decision, which held that a person cannot be
prosecuted for "possession by consumption.” Statev. Thronsen, 809 P.2d 941
(Alaska App. 1991). As the Legislative Affairs Agency has noted in its recent
report to you, "it seems illogical to punish a person possessing a drug for
personal use before it is used, but not to punish that person when he or she has
just used it." Legislative Affairs Agency Report to the Seventeenth State
Legislature (October 1991) at p. 17.

Section 7 strengthens the state's existing "Imitation Controlled Substance Act" by
providing that it is not a defense to possessing or distributing illegal imitation
drugs that the person believes the imitations are the real thing. There is no
reason for a person who has one type of illegal substance to be immune from
prosecution because he or she thought it was a different illegal substance.

Section 8 makes a technical amendment to the criminal statutes to ensure that a
person prosecuted for distributing or possessing less than a certain weight of a
substance containing a controlled substance cannot escape conviction by proving
that the weight was more than that alleged.

This bill has been designed to create tough new laws to combat drugs and violent
crime. If enacted, it will give the state the tools it needs to prosecute serious
criminals fairly and effectively.

l urge your favorable action on this bill.
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825 N. Park #4
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March 11, 1992

Representative Dave Donley
Chairman, House Judiciary Committee
Room 122, Capitol

P.0. Box V

Juneau, AK 99811

RE: DRUG CONSPIRACY LAWS

Dear Representative Donley:

Why 1is it that Alaska 1is the only state in America that doesn®t make
it a crime to conspire to distripute crack?? What 1is it going to

take to get the Alaska Legislature to be serious about drugs??

Drug conspiracy laws are one of the most basic and fundamental tools

available to fight the war on drugs. Yet for too 1long now the
Alaska Legislature has made our police fight the crack dealers with
one hand tied behind their backs. It"s time for a change. It 1is

time to fix this situation.

I invite you to personally visit my neighborhood- Mountain View- and
see just how these crack sellers are threatening our neighborhood,
our children, and all of our futures. And then you should give the
citizens and police of Alaska the drug conspiracy laws we need in
order to fight back.

For many years now the Senate Judiciary Committee has voted to give
Alaska the drug conspiracy Jlaws we need to stop these <criminals.

But consistently, year after year, these Bills have been stopped
cold in the House. As Chairman, vyou can change that. We need your
help. I urge you to support HB 554 and HB 555 1immediately. Get

them out of the Health Committee- and through your Committee— NOW!

cc: Rep. Part Carney
Chairman, House HESS Committee

Rep. Georgianna Lincoln

Senator Rick Halford



March 23, 1991

Rep. Georgianna Lincoln, Co-Chairman
Health, Education and £ocial Services Comrn.

Room 112

State Capito Bldg.
P.O0O Box V

Juneau, AK. 99811

Dear Rep. Lincoln:

Public Safety and Public Heal th are the basic
responsibilities of government. Where they are joined the
issue is of the utmost iImportance.

The responsibility of all members of the State
Legislature 1is to ensure the strength and integrity of State
Health and Safety programs. Without vigilance to meet the
current challenges and to strengthen the State®"s resolve to
protect present and future generations from Crime and
Disease, all else fTails.

Communications keeps us abreast of progress made
throughout the country. Recent legal progress has added to
the arsenal aligned against Drug pushers and distribution.

Every city and town in Alaska 1is effected and every
other State in the Union makes it a crime to conspire to
distribute unregistered drugs.

There can be no excuse Tfor 1inaction on HB 544 and
HB 555. There is no more urgent issue before our
neighborhoods, parents, and our school districts than
creating the Legal environment to move aggressively against
the drug cartels.

Use your position to move these bills through the
present Legislature with your DO PASS, as promptly as
possible Anticipate and prevent delays.

Your st ruly,
Ph il .V Htiwar

Box 140309
Anchorage, AK 99514



AN OVERVIEW OF HB 554 AND 555—THE GOVERNOR’S CRIME BILLS

HB 554 will provide important tools in the war against drugs.

The bill

O creates a new crime of conspiracy for murder, kidnapping and felony drug offenses.
Conspiracy has been a useful tool in the federal war on drugs and it could prove effective in
Alaska, as well. (Sections 1 and 2)

O creates a new crime targeting small drug rings, by making it a class A felony to be
involved in three or more drug offenses committed with two or more other people under your
direction. In other words, this makes it a crime to be the leader of a three-person drug ring.
Much of the drug activity in Alaska is conducted by these small rings. Existing law only deals
with larger drug rings involving five or more drug offenses committed with five or more
additional people. Creating this lesser offense will give the state greater flexibility in dealing
with small drug rings. (Section 3)

O provides increased penalties in cases of large amounts of drugs. The bill raises the
penalty for sale of cocaine (and related offenses) from a class B to a class A felony offense when
the quantity exceeds 500 grams (over one pound). It also makes it a class A felony to deliver
five grams (about 40 dosage units) or more of "crack." (Section 3) The bill also raises the
penalty for sale of marijuana (and related offenses) from a class C to a class B felony offense
when the quantity exceeds 10 Kilograms (over 20 pounds). (Section 4) These types of quantity-
specific offenses are used successfully in federal prosecutions.

O creates a new crime of money laundering, making it a felony to deal with money
known to be derived from drug violations. This hits drug traffickers where it hurts—in the
pocketbook. If drug dealers cannot find anyone who will take their money, because of the risk
of criminal prosecution and forfeiture of assets, their enterprises will become far less profitable
and less desirable. (Section 5)

O prohibits possession of drugs by consumption, by defining "possession” f~ so thata
person who has ingested drugs is subject to prosecution to the same extent as those who are
found with drugs in their pockets, cars or at their house. This will have the effect of reversing
a court of appeals decision, which held that a person cannot be prosecuted for "possession by
consumption.” As the Legislative Affairs Agency has noted, "it seems illogical to punish a
person possessing a drug for personal use before it is used, but not to punish that person when
he or she has just used it." Legislative Affairs Agency Report to the Seventeenth State
Legislature (October 1991). (Section 6)



S cULeuss & Wk@Jemas

attorneys at law
SO0 L STREET, SUTE 300
ANCHORAGE, ALASKA 99501
(907) 253-7307
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May 1, 1992

Representative Georgianna Lincoln

Co-Chairman Health, Education and Social
Services Committee

House of Representative

Alaska State Legislature

State Capitol, Room 112

Juneau, Alaska 99801-1182

Representative Pat Carney

Co-Chairman Health, Education and Social
Services Committee

House of Representatives

State Capitol, Room 104

Juneau, Alaska 99801-1182

RE: House B ill 554 and 555

Dear Representatives Carney and Lincoln:

I am writing on behalf of the Alaska Action Trust. We strongly
oppose HB 554 and 555, Governor Hickel's first and second crime
bills. We believe the bills are detrimental to the well being of the

people of this state and should not be adopted by the legislature.
On behalf of the Trust it is my reguest that you kindly consider and
distribute to all members of your committee the enclosed Position
Papers prepared by the Criminal Section of the Alaska Action Trust.

In addition, the Trust requests that these two bills be
scheduled for additional hearings in front of the Committee and that
a member of the Trust be given an opportunity to testify in detail
regarding the Trust's positions on the bills.

~“hank you for considering the matters raised in this letter. |
would much appreciate it if a member of one of your staffs could
contact me at the above number to arrange a time for a member of the
Trust to testify. Thank you for your consideration.

Sincerely yours

;USS & McCOMAS

Christine S. Schleuss

€S5S:3842\dm
Enclosure



Alaska Action Trust

P.O.Box 10232M = Anchorage, Akiska 99510
Office: 540 LSlreet. Suite 104 ° Anchorage
(907) 258-4040

POSITION PAPER
HOUSE BILL NO. 554

(Governor Hickel’s Crime B ill No. 1)

The Alaska Action Trust strongly opposes House B ill No.
554 and urges that it not be adopted by the legislature.
SECTION 1: This Section creates a new state conspira-

cy crime applicable to murder offenses, kidnapping offenses, and

all felony drug offenses. Alaska should not adopt a conspiracy
law . It is unneeded. Present law enables the state to prosecute
those who help individuals commit crimes (accomplice liab ility),
those who attempt to commit crimes (attempt lia b ility), and those
who seek to have others commit crimes (solicitation). Every act

which should be subject to criminal prosecution can effectively be
prosecuted under the accomplice, attempt, and solicitation
statutes. See AS 11.31.110(a), AS 11.31.110(2)(b). Under these
statutes, law enforcement offices already have the tools available
to them to intervene in ongoing criminal activity, stop it, and
prosecute it even if the target crime has not been completed.
These act as a very effective punishment against group criminal

activity.

HEBANOM - Page 1



There can be absolutely no doubt that adding the crime of

conspiracy w ill greatly increase the number of individuals being
prosecuted and w ill inevitably increase the costs of prosecution
and defense. Conspiracy investigations, and inevitably, conspiracy
trials, are much more time-consuming and more complicated than
trials on the underlying offenses. It is wrong to claim that
conspiracy charges w ill consolidate into a single trial a number of
drug charges. Under the Bruton decision anytime any defendant

gives a statement to the police, that defendant's trial must be
severed from the other pending trials. That rule w ill not change
because of a conspiracy law, because statements to police and other

individuals not part of the conspiracy are not within the co-

conspirators exception to the hearsay rule. Thus, they would not
be admissible at any joint trial. For example, the Gustafson/
Cheelv cases ongoing in Federal Court w ill not be tried as a single
consolidated case. Each defendant who gave a statement to the
police will likely have his or her case severed from the others.

Under the changes to Criminal Rules 12 and 16, and to
Evidence Rule 404 (b), the legislature has already made provision to

join together as many charges and cases against a particular

defendant as is constitutionally permitted. No further consolida-
tion of charges or co-defendants w ill be accomplished by a
conspiracy law. Instead, all trials w ill become far more expen-
sive, because they w ill be far longer and more complicated.

HEBANDN - Page 2



Moreover, the proposed conspiracy language w ill include
defendants who should not appropriately be prosecuted for crimes.
For example, under the proposed law, if two nineteen year olds
agreed to purchase some marijuana, and one of them made a telephone
call to someone he thought might sell him some marijuana, but no
one answered the phone, the crime would be a completed felony drug
conspiracy. This minor conduct, where society is not harmed,
should not be criminally prosecuted. Instead, the Ilaw should
remain as it is, and a person must engage in a "substantial step"”
toward commission of an offense before he can be prosecuted for
attempting to commit the offense.

Unfortunately, conspiracy laws are often cruelly used to
prosecute family members of individuals suspected of drug offenses.
The prosecution can then very effectively pressure the family to
cause some individuals to plead guilty in exchange for dismissing
charges against other family members. Alaska should not allow its
laws to be so turned against innocent family members. The fact
that some members of the family may be suspected drug dealers is no
justification for destroying the lives of innocent family members
by accusing them of being part of some fabricated conspiracy.

SECTION 2: This Section implements Section 1.
Because Section 1 should be rejected, this Section should also be
rejected.

SECTION 3: The proposed increases in penalties for

various cocaine and "crack" cocaine offenses are unnecessary. The

HBEBANIM - Page 3



one proposal arguably justified is the increase in penalty for
manufacture, delivery, or possession with intention to delivery 500
or more grams of cocaine. Increasing the penalty for possession of
over a pound of cocaine from a Class B felony to a Class A felony,
may be appropriate because this would focus on punishing major
cocaine dealers.

The proposed changes making it a Class A felony to
manufacture, deliver, or possess with intent to deliver five grams
of "crack"” cocaine should be rejected. Other than to wunfairly
target minorities and poor people, there is no justification for
making it a Class A felony to deliver five grams of "crack" cocaine
at the same time that delivery of cocaine only becomes a Class A
felony when the amount involved is 500 grams. Those who sell small
amounts of "crack" <cocaine are most likely addicts themselves
selling small amounts of drugs to pay for their drug habits. For
these individuals, convicted of their first felony drug offense,
efforts to rehabilitate them should be of greater focus than
efforts to isolate them. Implementation of this proposed Section
w ill cause substantial, absolutely unnecessary and counterproduc-
tive overcrowding of Alaska's prison system.

Recently the Minnesota Supreme Court ruled unconstitu-
tional on equal protection grounds a statute which equated 3 grams
of "crack"™ cocaine with ten grams of regular cocaine. The court
ruled that this disparite treatment violated equal protection. The

court recognized that the statute had an unfair impact on minori-
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ties. In Minnesota 97% of the defendants charged with possession
of "crack"™ cocaine are black, whereas 80% of those charged with
possession of regular cocaine are white. The court held that there

was no justification for this disparate treatment which would

inevitably have an unfair racial impact. State v. Russell.
N.W.2d (Minn. 1991).

Certainly sale of "crack"™ ~cocaine is very serious.
However, 5 grams of "crack" <cocaine is little more than an

individual might use personally and as noted, is likely the amount
that an addict would sell to support his own habit. First
offenders possessing this small amount should not be given
mandatory sentences, but should be allowed the potential for
rehabilitative sentence available when the offense is prosecuted as
a Class B felony.

The same is true of efforts to lessen the elements for
proof of continuing criminal enterprise so that all that would now
be required are three or more drug offenses where the defendant
acted in concert with at least two other people. This section
would make defendants involved in minor drug sales, most likely
those addicted to drugs, who are selling small amounts to support
their personal consumption, guilty of Class A felonies. Again,
this <conduct, while certainly deserving of felony punishment,
should not be subject to the harsh presumptive penalties reserved
for the most serious offenders under the penalty provisions

allocated for those who commit Class A felonies.
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In addition to unnecessarily increasing the penalties for

offenders who should s till be considered potential subjects for
rehabilitation, these sections will result in tremendous expense
for the state. Because the penalties are so great, inevitably
defendants w ill be unwilling to plead guilty to the charges but
w ill fight them. There w ill be more trials, longer trials, and

much more vigorous defenses.

SECTION 4; Possession with intent to deliver
marijuana should remain a Class C felony. Given the studies that
show that marijuana has a less harmful effect on society than other
drugs, its possession should certainly be a felony, but it should
remain a Class C felony and not a Class B felony.

SECTION 5: This Section creates the crime of money
laundering and makes it a felony to receive, acquire, or conduct
any transaction involving proceeds which an individual knows come
from drug violations. (Knowledge includes awareness of a substan-
tial probability that a fact exists. AS 11.81.900(a)(2))

This proposal contains very broad language that likely

w ill not survive a constitutional due process challenge. It is
very poorly drafted. The broad criminal liab ility imposed by this
statute w ill make it much less likely that private attorneys w ill
be willing to represent an individual charged with the <crime

because of the risk that funds allocated for attorney's fees will
be confiscated and the risk that the attorney might also be

criminally prosecuted. The result will be that the defense of a
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large number of cases presently being handled by the private bar
w ill be thrown on public agencies. The inevitable expense to the
state of paying for these increased defenses w ill be enormous.

In addition, as was noted above in connection with the
potential abuse of conspiracy laws, law enforcement has frequently,
cruell/ and unfairly, used money laundering statutes to prosecute
innocent family members whose only act was to assist a family
member in obtaining representation by taking funds to an attorney
to pay for the representation.

In addition to being used against family members,
attorneys, and other defense experts who are paid as part of a

defense team for someone who retains private counsel, this law w ill

also impose criminal liability on other individuals, such as
bankers, if there is a "substantial probability"™ that the money
came from an illegal source. Anyone v/ho accepts money as part of
his day-to-day business transactions w ill be at risk of prosecu-

tion, and the risk of prosecution is unfair and unnecessary.
SECTION 6: This b ill overrules State v. Thronson, 809
P.2d 941 (Alaska App. 1991). An apparent misreading of the actual
holding of the Thronson decision may be what has caused the
Governor to propose this Section and caused other similar proposed
amendments to the law defining possession of drugs. Thronson was
charged with possession of cocaine in his body because he tested
positive for cocaine during a urine test. The court ruled that a

defendant could not be convicted for possession of cocaine in his
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body on grounds that a person who has cocaine in his body has no
control over the cocaine and could not meet the legal definition of
possession. The court also explained that Thronson could have been
convicted for possession of cocaine at the time he actually
ingested the cocaine which caused him to have the positive
urinalysis. However, mistakenly the state did not charge him with
that offense.

Thus, as it stands, an individual can be charged with
possession of cocaine at the time that he ingested the cocaine. A
subsequent urine test would certainly be admissible evidence of
guilt. Therefore, the proposed changes should be rejected as
unnecessary. They w ill be used to prosecute poor people and
minorities, those who most often take drugs when not in the privacy
of their own homes.

In addition, this b ill will discourage anyone who has

used a controlled substance and needs medical attention from

obtaining medical help. A person w ill be afraid that the medical
attention w ill result in a drug test and in a criminal prosecution.
The same w ill be true of anyone suffering from a drug addiction who

might have sought treatment. Such treatment almost always includes

urinalysis. A person w ill not seek the treatment he needs when he
knows the treatment w ill include tests which could result in a
criminally prosecution. The Trust is aware of no other state with
a broad "internal possession” drug law like that proposed here.

HEBNOM - Pae 8



Implementing this offense w ill result in a host of new
criminal prosecutions. Everytime someone on probation tests
positive for drugs, a new criminal charge w ill be brought against
him. These individuals are already subject to a probation
revocation proceeding and can be summarily returned to ja il if that
is necessary to protect the public. Sometimes it is more appropri-
ate to continue with more intensive treatment, which is a far less

expensive remedy and can sometimes effectively result in the person

being rehabilitated into a non-criminal. A new criminal charge
w ill only result in tremendous overcrowding of jails, more expense
to the state, and virtually no deterrent to drugusers. The only
deterrent w ill be to those who might otherwise seek help for their

drug problems.

SECTION 7: The Alaska Action Trust has no position on

the amendments proposed in Section 7.

SECTIONS 8: The Alaska Action Trust has no position on

the amendments proposed in Sections 8.

SECTIONS 9 THROUGH 17; The Alaska Action Trust
vigorously opposes these sections. They create new provisions for
wiretapping and bugging of private communications. The practical

effect of these sections is to allow the secret listening and

recording of the conversations of a "target"” with anyone with whom

a "target" communicates, even though that person is completely
innocent and unconnected with any illegal doings. Everyone in this
state w ill be subject to having their privacy invaded and recorded,

HEAN\dM - Page 9



even when he or she no idea that his or her friend, associate, or
acquaintance is a "target". The b ill will also allow the state to
break into private premises, including homes and offices, as often
as they need to, to install and remove bugging equipment. Alaska
has been proud of and has traditionally protected the constitution -
al guaranty of all Alaskans to their right to privacy. These
proposed sections would violate the Alaska constitutional right to
privacy. It would violate the ruling of Glass v. State, 583 P.2d
872, r'hg 596 P.2d 10 (Alaska 1978), as follows:

Alaska's Constitution mandates that its people

be free from invasions of privacy by means of

surreptitious monitoring of conversations.

This proposal is a bad idea and should be rejected.
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HSCAL NOTE No. 5
STATE OF ALASKA Bill Version: HB 55A
(H) Publish Date: 2-24-92

1992 LEGISLATIVE SESSION

Revision Date: Department Affected: Public Safety
Title: Criminal Justice Reform BRU:  Alaska State Trooners
Component: Criminal Investigations Bureau

Sponsor: Rules
Requestor: Governor COMPONENT SERIAL NO. 8

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- ‘0- -0- -0- -0- -0-
CAPITAL -0- -0- -0- -0- -0- 0-
REVENUE -0- -O- -0- -0- -0- -0-

FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS

OTHER
FUND SOURCE:
TOTAL -0- -0- -0- -0- -0- -O-

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary.)

No substantial fiscal inpact upon the Alaska State Troopers is anticipated.

Prepared By: Gaylp A._Hnretski Phone: 465-4372
Division: Commissioner** Offfoy- Da(e: 7HR/37_

Approved by Commissioner: \ Richard L Burton
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STATE OF ALASKA
1992 LEGISLATIVE SESSION

Revision Date:

)Titie: "An Act relating to murder. .. creating the crims of conspiracy.*

Sponsor
Requestor

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93
PERSONAL SERVICES 1290
TRAVEL 50
CONTRACTUAL 135
SUPPLIES 20
EQUIPMENT 30

LAND &STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 1525

CAPITAL

REVENUE
FUND SOURCE:

J

FUNDING: (Thousands of Dollars)
GENERAL FUND 1525
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL 1525

POSITIONS:

FULL-TIME 20
PART-TIME

TEMPORARY

Estimate of current year impact _

ANALYSIS: (Attach a separate page if necessary.)
See attached.

Prepared by. John B. Salem'. Public Delender
Division:  Public Defender Aoencv

Approved bv Commissioner Nancv Bear Usera X

o e HP'

FY 94
132.9
5.2
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biii Version:
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FY 95
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0

158.8

158.8
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20

FY %
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56
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2.3

0

163.6

163.6

163.6

20
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Date: January 31.1992

Cate:

v 17

FY 97
145.2
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24

168.5
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168.5

20
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FISCAL ANALYSIS - LAW LOG 92-003.9

TITLE: I1An Act relating, to murder ... creating the crime of
spnspiraea-"

This document is not intended as an analysis of the proposed
legislation. It only discusses the fiscal impact passage of this
b ill would have on the Public Defender Agency.

Sections I and 2 - These sections create the new <crime of
conspiracy wherein two or more people involved in a homicide,
kidnapping or felony drug offense are subject to prosecution
separately under conspiracy theory. A conspiracy statute
considerably broadens the pool of prospective criminal defendants
as concerns a criminal enterprise. Typically conspiracy charges
involve, from a defense perspective, considerable pretrial motion
work, pretrial hearings and ultimately a lengthy trial. In most
instances where individuals are charged in a conspiracy the Public
Defender Agency w ill only represent one alleged co-conspirator.
Because of conflict of interest other individuals charged w ill be
referred to the Office of Public Advocacy. Based on testimony
before certain legislative committees it is anticipated that law
enforcement and the prosecution w ill make significant use of a new
conspiracy law. W hile there have been no figures provided from the
Department of Law regarding conspiracy case projections this agency
anticipates some impact on its caseload and a significant impact on
the amount of work an attorney would invest in a conspiracy case.

Section 3 - This section allows the Department of Law to charge
individuals in a ."continuing criminal enterprise” using a lesser
number of offenses than is currently prescribed by current law.
Furthermore the number of individuals involved under the new
proposal is also set at a lower threshold number. The law is
apparently directed toward individuals involved in small drug
distribution schemes. The Department of Law concedes that
"creating this lesser offense when fewer people and transactions
are involved w ill give the state greater fle xibility in small drug
rings." The end result w ill be the making of more cases.

The impact such a change in the law w ill have on the Public
Defender Agency is similar to that described above as relates to
conspiracy. 3oth of these changes in the Ilaw w ill increase the

number of'cases in that a new crime is being added to the books and
a current criminal description is being given wider application.
In order to meet the additional workload the Public Defender Agency

requests one attorney w ith felony level experience and one
paralegal to wundertake representation of clients who would be
charged under these new statutes. As most conspiracy cases w ill
emanate from urban areas the attorney would likely be sited in
Anchorage. Some travel might be involved to handle conspiracy-type
cases in other locations in the state. A contractual budget is
also being requested in that these cases w ill be litigated in

Superior Court.
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Section 4. This section, along with certain parts of Section 3
above, restructures certain of the drug offenses in terms of the
potential penalty. Certain offenses are given a higher sanction.
Fiscal impact is unknown.

Section 5. This section establishes a new crime which can best be
described as "money laundering". It is unknown to what extent the
Department of Law w ill rely wupon this new offense to make cases.
Fiscal impact unknown.

Section 6. This section of the b ill permits prosecution of
individuals for "internal possession of drugs". Depending upon the
policy of the Department of Law this proposal <could have a
tremendous impact on the Public Defender Agency. A significant
percentage of individuals on felony probation are required' to
undergo drug screening through wurinalysis. Sadly, many of them
"come up dirty" (test positively for the presence of controlled
substances in their blood/urine). |If each of these were prosecuted
as new felony crimes caseloads, especially in urban areas, would
significantly rise. Defending these cases would be very expensive
in that hearings would have to be <conducted challenging the
accuracy of the test results, the methodology, the scientific
theory underlying drug screens etc. Trials would not be uncommon
in that many of these individuals would have prior felony
convictions and thus would be facing mandatory prison terms:. When
the stakes get higher more trials are likely.

In summary this b ill w ill undoubtedly have some fiscal impact on
the Public Defender Agency. Depending on the approach taken by the
Department of Law the impact could be dramatic. In that the Public
Defender Agency is already operating above maximum capacity in
terms of its caseload any further increase in its workload must be
accompanied by additional resources.

BUDGET ANALYSIS

100: Attorney 111 (Anchorage) 76.7
Paralegal Il (Anchorage) 52.3
129.0
200: Travel 5.0
300: Contractual (O ffice space
experts, communications) 13.5
400: Supplies 2.0
500: Equipment (one-time) 3.0
152.5

A:legis/LLS20039 30f 5



I&ilion Title .
Attorney J1l1
limr .Stains iil.iV Moulin
i’l-T 12.0

TYI’'E of Exri-NDiruni-: Amotml
Sjljiy 55,969
liciicfit} 21), 733
Premium Pay *
Oll.cr

llilnl Pctjoriiil Services 76,702 76,702
Iacl 5.000
Contractual 10.000 -
Cotmnndilics _ J,000
Enuimncenl.... 1,500
O£

9.aor
idndino sodhck row totai.cosr

IVilcfai Receipts  JNQR2_
i;.i[ Match “  1001'
Generd Fund____ 1004 % . 202

1A Jl;ceit»if [0Q7

Oil* Receipt!_ifjfij
Oilier

RciiucfH For
Neiv Position

HitU Pub1llc Defender Agency

COMI ONEHI =Pnblic Defender Agency

Na of foilllons Unil

fiance /Step
22/A

Election District

rx

location
ita

Justification

Tlicj ijevi crine of conspiracy) changes ;In the law concerning
"continuing criminal enterprise” and internal possession
of drug cases”" will, at Llio very leant create additional
cases in the urban areas of Lhe state, ihe one felony
level attorney and paralegal requested to meet these
increases 1is considered a conservative fiscal response

to this criminal justice reform hill.

AGENCY Department of Adnitnistration



Position Title
i Paralegal Assistant

rime Stilus SL.ilf Months

12.0

TYPE Of* EXPENDITURE
5eal.nr
|lon-Aal|
I Tpipiiini 17v
Oilier
kil PcrS0itd Servirrs
Havel
Owttreclii.il
Cninmmlilirs
Enuinuteiil
Other
D)Ll Coil
___ FUNDING SOURCE FOI? TOMI. COST

36,930
15,320

52.257

ALl flcconls  101)2
G.F. Match |0iq
Gener il pond 1001
1A Receipts 1007
nil* iicccinii mr.i
Other

Keanes! For AGENCY
New Position IH U
COMPONENT

Amount

52,257
3.500 -
1,000
1,500

50,257

58.257

Department of Administration

—.Public Defender Agency

Public Defender Agency

No. of Positions ]] Range 1Step ib«iMi nGu -
location Election District

F.BA 7
Jollification
The new crime of conspiracy, changes in the. law concerning
"continuing criminal enterprise™ and internal possession
of drug cases will, at ine very least create additional

in the urban areas of the state. The on. felony
requested to meet these

cases
.level attorney and paralegal

increases in considered a conservative fiscal response
to Iliis criminal justice reform bill.
Page .of N
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STATE OF ALASKA
1992 LEGISLATIVE SESSION

Revision Date:
/ Title: 'An Act relating to murder creating the crime of
conspiracy...
Sponsor: Governor___
Requestor Rules Committee

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93
PERSONAL SERVICES 123.7
TRAVEL
CONTRACTUAL 3011
SUPPLIES 20
EQUIPMENT 110

LAND &STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 5178

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND 517.8
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL 517.8

POSITIONS:

FULL-TIME 20
PART-TIME

TEMPORARY

Estimate of current year impact: None.

ANALYSIS: (Attach a separate page if necessary.)
See attached.

Prepared by: Brant McGee. Public Advocacy

Division: Office of Public Advocacy |

Approved by Commissioner: Nancy Bear Usera HF) .

Agency: Administration i
v

FY 94
128.6

3911
21

5218

521.8

521.8

20

ji

Bill Version:

HB 554

(H) Publish Date:

Department Affected:  Administration
BRU: Office of Public Advocacy
Component: Office of Public Advocacy

COMPONENT SERIAL NO.

FY 95
1337

406.7
22
0

542.6

542.6

542.6

20

FY 96
139.0

4230
2.3
0

564.3

564.3

564.3

20

Phone: 274-1684
Date: January 21.1992

Cate:
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FY 97
144.6
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24

586.9

586.9

586.9

20
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FISCAL NOTE

STATE OF ALASKA BILL NO. 554
L992 LEGISLATIVE SESSION

\NALYSIS: (continued)

his omnibus criminal justice reform bill, requested by the Department of Law, creates several new offenses whose prosecution will have a dramatic fiscal
tipact on the Office of Public Advocacy. '1116 following analysis will deal solely with the fiscal ramifications of the adoption of the individual sections of

is proposed hill.

actions 1 and 2 create a new crime on "conspiracy" under which two or more people involved in a homicide, kidnapping, or felony drug offense would
e prosecutable for this separate crime. Thti ourpose of the W' Is to create another crime under which persons not currently prosecutable can be
rosecuted. Further, and most importantly from tne usual perspective of this agency, these new defendants will be tried together in a single trial. Such
charge will inevitably give rise to conflicts of interests among defendants which mandate the legal representation of each defendant by a single attomey
' agency.

he Office of Public Advocacy (OPA) is responsible for providing representation for those with whom the Alaska Public Defender Agency has a conflict
linterest. The great majority of defendants prosecuted under conspiracy laws will be found by the court to be indigent and qualified for Public Defender
id CPA services. By definition, because the statute is designed to prosecute two or more people, the Office of Public Advocacy will be responsible for
roviding representation to one or more alleged co-conspirators in the great majority of the cases prosecuted under this new section. For example, if the
Jaska Public Defender Agency is appointed to represent defendant number one in a conspiracy case, OPA will be appointed to provide representation,
robably by a staff attorney, to defendant number two, and through contract counsel, to all other codefendants in a particular case.

ection 3 of the proposed hill is also intended to allow for the prosecution of multiple codefendants. This section will make it easier for the Department
f Law to charge individuals engaging in a "continuing criminal enterprise™ by lowering the number of offenses and the number of the individuals involved
omthat now specified in current law. The Department of Law states, ‘Creating this lesser offense when fewer people and transactions are involved will
ve the State greater flexibility in small drug rings." This new lawwill, in addition to the conspiracy law described above, allow prosecutors to make more
iminal charges against more defendants who are alleged to be involved in a particular series of events. In short on the same facts the Department of
awwill be able to charge more people with more crimes.

ost drug rings are "small." Drug dealers typically know only those from whom they purchase the drugs and to whom they sell the drugs. For example,

re street dealer does not know the importer. Because this law only involves the requirement that a defendant engage with two or more people, rather
ran the five individuals specified in current law, the facts from which the Department of Law can prosecute for a “continuing criminal enterprise™ will arise
irmore frequently.

ie same fiscal analysis provided in relation to the new conspiracy law applies with equal force to this new crime. Cases filed under conspiracy statutes
i the federal level and in other states routinely involve substantial attorney time, particularly for the preparation of pretrial motions. Due to the fact that
:a Department of Law investigation activity will probably focus on urban areas, the Office of Public Advocacy is requesting one experienced attomey and
legal secretary in Anchorage to handle representation of clients charged under the bill. Because the staff attomey can represent but one.codefendant

agiven case, the Office of Public Advocacy must contractwith private counsel for the representation of all other codefendants determined to be indigent
/ the court

is anticipated that the complexity of this litigation will dictate high contract costs, which are estimated at 815,000 per defendant. The Department of Law
as not estimated the number of prosecutions it will initiate during FY 93 or subsequent years under either the new conspiracy statute or new continuing
iminal enterprise statute. The projected $375,000 in contract costs is thus based on the assumption that the Office of Public Advocacy will only be
isponsible for 25 codefenoants charged under these statutes for which it cannot provide staff representation during the coming fiscal year.

should be noted that conspiracy prosecutions are far more expensive to defend than to prosecute. The nature of the allegation means that two, and

sually more, defendants-each represented by separate counsel-will be prosecuted by one or two Assistant District Attorneys. For example, in a typical
mspiracy prosecution, the Department of Law and the Public Defender Agency will each be paying for one attomey, while the Office of Public Advocacy
il be responsible for providing counsel to all cf the remaining codefendants.

ie latter portion of Section 3 and Section 4 reclassify certain drug offenses to the next higher category of offenses, thus making the defendants eligible
r higher penalties. While the higher penalties may influence the defendant's decision to insist upon a jury trial, it is not possible to quantify the extent

ieRoa/oaeoe. KP.te



FISCAL NOTE

STATE OF ALASKA
1992 LEGISLATIVE SESSION

\
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towhich such a trend would impose additional costs on this agency.

Section 5 creates the new crime of 'money laundering' and makes it a felony to take, give, transport, or conduct a financial transaction involving money
for other property known to be derived from the drug violations. The section is drafted with extraordinarily broad language and could be used to prosecute
the spouses and children of dreg dealers, as well as anyone who provides a service or sells an item to a known drug dealer. Given the broad sweep of
the language of this section, the number of people prosecuted under it will depend upon policy determinations of the Department of Law that have notyet
been announced.

Section 6 of the bill redefines the crime of possession of drugs in an apparent effort to allow prosecution of persons who ingest drugs within their body.
Whether this will result in additional new felony cases in which OPA will be obliged to provide defense services will also depend on policy determinations
by the Department of Law. Itis now quite common for individuals on felony probation to be subjected to petitions to revoke their probation based on the
positive results of a drug test. Typically, the filing of such petitions to revoke probation do not also involve prosecution for possession of drugs. If the
Department of Law chose to prosecute such cases as new crimes, the impact on caseloads could be quite dramatic. However, wilhout knowing the extern
towhich probation violators and others might be subjected to new prosecutions for possession, it is not possible to accurately estimate the fiscal impact
of this provision of OPA.

Sections 7 and 8 could have no conceivable fiscal impact on the operations of the Office of Public Advocacy.

6/L.eg92/02209.KP/3
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Position Title
Attormey IV

Time Status Staff Months
PFT 120

TYPE OF EXPENDITURE
Salary
lleneflts
Premium Pay
Other
Total Personal Services

Travel
Cortractual
Commodities
Equipment
Other

Total Cost

FUNDING SOURCE FOR TOTAL COST

Federal Receipts 1002
CLP. Match 1003
General Fund 1004
-A Receipts 1007
CIP Receipts w
Other

102209.wp/l

Request For
New Position

L1 920039

No. of Positions Range / Step Barg. Unit
24/A PX
Location Election District
Anchorage-EFIA
AMOUNT Justification
64.0  The Anchorage Office of Public Advacacy presently has four attorney positions devoted to
»e  criminal defense. These attorneys are also handling several major cases outside the Anchorage
area as staff coverage and travel Is more cost effective than contracting major cases to private
attorneys In rural areas. Current caseloads indicate that these four attorneys cannot absorb the
additional eases which would result from this legislation. It Is necessary that an additional
866  attorney be added to the Anchorage staff to cover the resultant increased caseload.
34
10
3.6
94.6
94.6
AGENCY  ADMINISTRATION | Fy 93
BRU  Office of Public Advocacy
COMPONENT  Office of Public Advocacy | Page of 5 1 Nt

| Revised Date:
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Position Title

Legal Secretary |
Time Status Staff Months

PFf 120

TYI'F. OP EXPENDITURE
Salary
Benefits
Premium Pay
Other
Total Personal Services

Travel
Contractual (Office Space)
Commodities
Equipment
Other

Total Cost

FUNDING SOURCE FOR TOTAL COST

Federal Receipts 1002
G.F. Match 1003
General Fund 1004
I-A Receipts 1007
CIP Receipts 1061
Other

6/1/02209.wp/2

LL924*
No. of Positions Range / Step Barg. Unit
10/A GG
Location Election District
Anchorage-EUA 8
AMOUNT Justification
251 The Anchorage Office of Public Advocacy presently has three legal secretag/iositions providing
100  clerical support, 15 professional positions, six VISTA volunteers, and the VGAL program. The
addition of an attorney with a full caseload necessitates the addition of another secretary. The
cIeHcaI workload generated by an additional attorney cannot be absorbed by the current clerical
staff,
31
2.1
10
14
487
48.2

Request For
New Position

AGENCY  ADMINISTRATION
IIRU  Off.00Ca Public Advocacy
COMPONENT  Office of Public Advocacy

Page
Revised Date:

FY 93
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RSCALNOTE No. 3
Bill Version: 554

(H) Publish Date: 2-24-92

STATE OF ALASKA
1992 LEGtSLATTVE SESSION

Ravision Data: DapartmantAffactad: Department of Corrections
TMa: "An Act-_relai.inQ .tg murder. JOSL  BRU: Statewide Programs

napping, and controfled substances.l  component: Various

Sponsor:

Raquastor: Governor COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dolan)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL 525.6 525.6 1.180.4 1,180.4 1.180.4
SUPPLIES
EQUIPMENT
LAND 4 STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATMG 525.6 525.6 1.018.4 1.180.4 1.180.4 1,180.4

CAPITAL

REVENUE
FUND SOURCE:

FUNOMG: (Thousands of Dolan)

GENERAL FUND 525.6 525.6 1.018.4 1.180.4 1.180.4 1.180.4

FEDERAL FUNDS

OTHER

FUND SOURCE:

TOTAL 525.6 525.6 1.018.4 1.180.4 1.180.4 1.180.4
POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 n 0 n 0

TEMPORARY — 0 0 0
Estimate of currant yfpr impact: 0

ANALYSIS: (Attach a ssparate paga If nacassary.)
' Please see the attached Analysis.

praparad By: ~ Diane SchenRer, Legislative Liaison Phona: 465-3376
Division: Commissioner's Office Data: 02/20/92
Approved by Commission..: Lond Haroes, C om m SSion et fC -
Agancy:  Department o* Corrections pata:  02/20/92

3brftMrdon {by prcpcrar): L*g. Fin., LogWatSra Sponsor, Roguactor. OMB/DBR, Ocv. L*ax. Ofc., 4 Impacted AjancyiU*-.
v 10/7/si A v5"02”~, (0 Corrections



CONTINUATION OF FISCAL ANALYSIS

BILL: Lawlog 92-0039 "An Act relating to murder, kidnapping,
controlled substances and im itation controlled substances offenses;
creating the crime of conspiracy and the crime of money laundering;
amending a provision relating to general principles of criminal
liability ."

Sections 1 and 2: These sections make it a crime to conspire to
commit murder, Kkidnapping, or a felony drug offense. Because
conspiracies to commit murder or kidnapping are rare, the major
impact of the <conspiracy Ilaw would probably result from drug

offenses. The Department of Law predicts that the conspiracy law
w ill facilitate more effective prosecution of cases involving
multiple defendants and may encourage defendants to cooperate with
the state to get reduced charges. The result w ill probably be more

offenders sentenced for drug charges, but not necessarily sentenced
for longer periods of time. On December 31, 1991, a "snapshot"”
prisoner profile indicated there were 158 offenders incarcerated on

felony drug offenses. If the conspiracy law results in a ten
percent increase, approximately 16 additional offenders would be
expected. The majority of drug offenders are incarcerated for
Misconduct Involving a Controlled Substance in the Third Degree, a
Class B felony. The mean sentence for such a charge is estimated
to be 20.1 months. With a deduction of one third of the sentence
for statutory good time, the actual time served would be slightly
over one year. Sixteen offenders serving one additional year
would result in 5,840 additional bed-days. If the offenders were

housed in community residential center beds, at an average daily
cost of $45.00 per day, the additional contract cost per year would
be $262,800.00.

Section 3: This section makes it a Class A felony to engage in a
continuing criminal enterprise involving three or more drug
offenses committed with two or more other people. This section
also elevates certain offenses involving cocaine from a Class B to
a Class A felony. The Department of Law estimates that
approximately 30 to 40 cases per year would be prosecuted which
would be subject to the new penalties. The following analysis is

based on a conservative estimate of 30 such cases per year. Based
on information- from the Department of Law and the Alaska Judicial
Council, it"is estimated that the average sentence for these types
of offensefcwould increase from about three years to five years.
Allowing for“statutory good time deductions of one third of the
sentence, the actual incarceration time would go from 24 months to

40 months, an increase of 16 months of incarceration per case. The
effects of the xxl on the prison population, therefor, would not
be felt for twc ars. The effects would then be as follows:

FY 95: 30 offenders who would have been released under current law
would remain incarcerated, based on a five year sentence received
in FY 93. (30 X 365 = 10,950 pr.ison-days)
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FY 96: 30 offenders who would have been released under current law
remain incarcerated, based on a five year sentence received in FY
94. This is in addition to 30 offenders (convicted in FY 93)
finishing the remaining 4 months of their sentence (30 X 365 =
10,950; plus 30 X 120 = 3600. Total additional prison-days =
14,550)

Tha FY 96 figure would be repeated in FY 97 and FY 98, assuming the
same rate of convictions resulting in five year, rather than three
year sentences.

It is assumed that during the last 16 months of these sentences
that the offenders would be eligible for placement on furlough to
a community residential center and/or residential drug treatment
program. The average statewide cost for such beds is approximately
$45.00 per day. Therefor, 10,950 additional bed-days in FY 95
would cost $492,750.00. Each succeeding year would be $654,7 '7.00
per year in additional contract beds.

Section 4: This section elevates certain crimes involving large
quantities of marijuana from a Class C to a Class B felony. In a
"snapshot" inmate profile on December 31, 1991, there were 34
inmates incarcerated for MICS 1V, a Class C felony. MICS IV
includes possession of an ounce or more of marijuana, as well as a
long list of other drug offenses. It is assumed that marijuana
offenses make up a small percentage of the 34 MICS IV population,
based on the extensive list of offenses included in this category.
According to the Alaska Judicial Council, the mean sentence length
for MICS IV is estimated to be about 12 months. If ten per cent

(10 %) of the MICS IV offenses involved large amounts of marijuana,
and would therefor be elevated to a Class B felony, that would be

about 3 or 4 cases per year. Because the amount of marijuana
addressed is quite large, it is assumed that such offenders would
be at the high end of the sentencing range for Class C felonies
under current law. Combined with the small number of anticipated
cases, this would result in minimal fiscal impact for the

Department. --

Section 5: -~fhis Section creates the crime of money laundering and

makes it a Class C felony. Because this section creates a new
crime, it is difficult to estimate the number of cases which w ill
result in prison/probation sentences. Based on an assessment from

the Department of Law, this type of offense is expected to occur
infrequently and therefor impact the Department of Corrections

minimally.
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Section 6: This Section defines "cocaine base" to include crack.
It also reverses the recent Thronsen decision which held that a
person cannot be prosecuted for "possession by consumption.l In
Thronsen. the police had a search warrent for a house which
authorized them to look for drugs/paraphernalia. The defendant was
present and appeared to have ingested drugs, so his blood and urine

were tested and confirmed the presence of cocaine. He was charged
with possession of paraphernalia as well as possession of cocaine
in his blood system. The jury found him not guilty on the syringe
charge and the possession by consumption charge was overturned by
the courts. The circumstances of this case suggest that charges of
"possession by consumption”™ w ill stengthen the State's ability to
win convictions in drug cases. If this increases the number of
felony drug offenders by ten percent, approximately 16 offenders
per year w ill be incarcerated for an average of 12 additional
months. If the Department contracted for additional community

residential center beds to accomodate this increase, the cost would
be 16 offenders X 365 days X $45.00 = $262,800.00.

Sections 7 and 8: These sections eliminate certain defenses to
offenses involving controlled substances and are not expected to
impact the Department fiscally.

The above-mentioned estimates are based on contract community beds
since it cannot be accurately predicted when the increases in
incarceration days w ill actually result in adding new prison beds
to the current correctional system, based on this b ill alone.
Therefor, using the daily cost of a prison bed for each additional
bed-day would not accurately reflect budget increases, since the
cost of each existing bed is already reflected in the Department's
budget. However, any increase in the number or lengths of prison
or probation sentences w ill accelerate the need for additional
prison construction, additional correctional staff and additional
probation officers. The probation population is currently growing
at a rate of about 4% per year. The prison population is currently
remaining fairly stable.
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CONTINUATION of FISCAL NOTE ANALYSIS

For BilllResolution No.

This b ill amends several criminal statutes dealing with
murder, kidnapping and drug offenses, and with new crimes relating
to conspiracy and money laundering. A section by section analysis

follows below.

Section 1 and Section 2. These sections amend AS 11.31, adding a
new section making it a crime to conspire with one or more other
persons to commit murder, kidnapping or a felony drug offense.
These amendments permit the state to stop conspirators short of
committing the more serious offense, while permitting the state to
prosecute the offenders on conspiracy charges. In major drug
prosecutions, the state would be permitted to join several drug
dealing offenses with the consipiracy offense, thereby laying out
major drug trafficking schemes in a single trial. This ability to
consolidate drug charges would reduce the number of trials that are
now sometimes required.

For instance, the major effect of a conspiracy law is to
permit the introduction of additional evidence in a trial. Thus
the jury is permitted to hear, for example, more evidence about the
overall drug operation, rather than being limited to evidence about

specific drug sales on specific dates. The jury does not therefore
view those sales in isolation, but is allowed to see the "big
picture”, and the state's case is made stronger. We believe that
defendants charged under the conspiracy law w ill cooperate with the
state to try to get a reduced charge, and therefore fewer trials
w ill occur. Another potential cost-savings is that multiple
defendants charged with conspiracy w ill be able to be tried in a
joint trial, rather than separate trials as is usually the practice
now.

To the extent that the crime of conspiracy w ill be added

as another charge, along with the target offense (for example,
charging someone with both murder and conspiracy to commit murder),

the fiscal impact is not likedy to be great. Similarly, if the
crime of conspiracy is charged in cases where current law would
allow charging as an accomplice (AS 11.16.110), there w ill not be
much additional cost. The department believes that even in cases
that cannot be charged under current law, there w ill not be a
significant increase in the number of cases due to the conspiracy
law because they w ill be offset by the efficiencies discussed
above. Therefore, these amendments should not have a fiscal
impact.

Section 3. This section makes it a class A felcny to engage in a
continuing criminal enterprise involving three or more drug
offenses committed with two or more other people. E xisting law
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For BilllResolution No.

makes it an unclassified felony offense to engage in this type of
conspiracy when it involves five or more drug offenses committed
with five or more additional people. Creating this lesser offense
when fewer people and transactions are involved w ill permit
prosecution of small drug rings.

Section 3 also elevates the manufacture or delivery of

cocaine, or the possession of cocaine with the intent to
manufacture or deliver, from a class B to a class A felony offense
when the quantity involved exceeds 500 grams. It also makes it a
class A felony to manufacture or deliver, or possess with the
intent to manufacture or deliver, five grams or more of a substance
containing "crack." The conspiracy provisions in this section
w ill, again, permit us to consolidate charges against small drug
rings, and for that reason should not result in a fiscal impact for
the department. The other provisions elevating the penalty for

manufacturing and dealing of cocaine exceeding 500 grams, and
making it a class A felony to manufacture or deliver five grams or
more of a substance containing "crack" deal with sentencing and
should also not have a fiscal impact.

Section 4. This section elevates the delivery of marijuana or the
possession of marijuana with the intent to deliver from a class C
to a class B felony offense when the quantity involved exceeds 10
kilograms. This is a sentencing provision and should not cause a
fiscal impact for the department.

Section 5. This section creates a money laundering crime, making
it a class C felony to take money known to be derived from drug
violations. This amendment is intended to bolt the door before it
is opened. There w ill not be a fiscal impact.

Section 6. This section defines "cocaine base,” used in Section 3,
as including "crack." It also defines "possession" for drug

offenses so that a person who has ingested drugs is subject to
prosecution to the same extent as those who are found with drugs in

their clothes' pockets or at their house. This w ill have the
effect of reversing a Court of Appeals decision, which held that a
person cannot be prosecuted for "possession by consumption.” This
change returns the law to its interpretation prior to the Court of
Appeals decision and, consequently, there w ill not be a fiscal
impact.

Section 7. This section strengthens the state's existing
"Im itation Controlled Substance Act" by providing that it is not a
defense to possessing or distributing illegal imitation drugs that
the person believes the imitations are the real thing. This
amendment, which prevents a person who has one type of illegal
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For Bill/lResolution No.

substance from being immune from prosecution because he or she
thought it was a different illegal substance, w ill not have a
fiscal impact.

Section 8. This section makes a technical amendment to the
criminal statutes to ensure that a person prosecuted for
distributing or possessing less than a certain weight of a
controlled substance cannot escape conviction by proving that the
weight was more than that alleged. This technical amendment w ill
not have a fiscal impact.
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WALTER J. HICKEL
GOVERNOR

STAT B OF A 1aS NV
arriCE of the sovernor
Jttjeeaet

February 24, 1992

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Dear Speaker Grussendorf:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, | am
transmitting a bill that will improve our criminal justice system by making a series
of tailored amendments to the state's laws governing criminal prosecutions.

Section 1 amends the state's accomplice liability statute to provide that an
accomplice is liable for the conduct of the person the accomplice aids or abets if
the accomplice acts with the culpable mental state with respect to the result that
is sufficient for the commission of the crime. This amendment is in response to
the court of appeals’ recent decision in Echols v. State, Op. No. 1164 (Alaska
App. Oct. 4, 1991), which makes it more difficult to prosecute an accomplice than
it is to prosecute the principal. The court ruled that, even though a principal
may be liable for recklessly causing serious physical injury, a person who aids
and abets the principal can be criminally liable only if the person intended the
principal to cause serious physical injury.

Sections 2 and 3 amend the state's hindering prosecution statutes to make it
criminal to render assistance, not just to a person known to have committed a
crime, but also to a person known to have been charged with a crime. This
amendment will halt those persons who have hindered a prosecution from arguing
that, although they knew the person they were assisting was charged with a
crime, they did not believe that the person was guilty.

Section 4 prevents a convicted, incarcerated person from securing a release on
bail simply by filing an application for post-conviction relief. Instead, the
amendment would require the court to rule on the merits of the application and to
find that the person is entitled to relief before the person may be released.

Section 5 makes a defendant's violation of conditions of release a misdemeanor
offense. Not only will this encourage greater compliance by a defendant with
court-ordered conditions, but it may also prompt courts to release a defendant on
bail more frequently, knowing that the defendant has good reason to comply with
the conditions the court imposes. This amendment could help ease the state's
prison over-crowding situation.
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Sections 6 and 27 expand the permissible cases in which hearsay evidence may be
presented in a grand jury proceeding from prosecutions for sexual offenses to all
felony cases. Circumstances must indicate that the statement is reliable and the
witness must either testify at the proceedings or be available to testify at trial.
Furthermore, the grand jury is given the ability to require the prosecuting
attorney to produce the witness whose statement is being offered into evidence.
For years, federal courts have permitted hearsay in grand jury proceedings; this
bill would allow the same practice in state proceedings.

Sections 7,8, and 9 amend state law to address the proceedings against a
defendant who is permanently incompetent to stand trial. Existing law allows
courts to commit for as long as 180 days any defendant who is incompetent to
stand trial. At the end of that time, if the charged offense does not involve
force, it must be dismissed and the state may proceed with civil commitment
proceedings if the state considers it appropriate. |If the charge does involve
force and the defendant presents a substantial danger to others, the court may
continue the defendant's commitment for an additional six months.. At the end of
that time, the charges must be dismissed and the defendant may be civilly
committed. Under existing law, whenever the defendant becomes competent, the
charges may be reinstated.

This bill amends the law for permanently incompetent defendants who present a
substantial danger to others and who are charged with a crime involving force.
At the end of the additional six-month commitment authorized by present

AS 12.47.110(b), the court is required to hold a hearing to determine whether the
defendant is permanently incompetent. |If the defendant is found permanently
incompetent, the case against the defendant on the underlying charges proceeds
to adjudication, despite the defendant's incompetency. |If the state proves the
charges beyond a reasonable doubt, the defendant is then committed as though he
had been found not guilty by reason of insanity under existing law. Thereafter,
the rights and procedures applicable to those found not guilty by reason of
insanity will apply to the defendant.

This new procedure, which is recommended by the Model Penal Code,
accomplishes two ends. First, it resolves the charges against the defendant
within a year; a committed defendant may no longer be tried years after the
charges were filed. Second, this procedure provides a more appropriate
disposition for permanently incompetent defendants who present a danger to
others and have been found guilty of a serious violent crime. The civil
commitment, which is appropriate for persons who are not dangerous, is replaced
by the commitment proceedings applied to a defendant found not guilty by reason
of insanity. The defendant may be held in custody by the commissioner of health
and social services for as long as the defendant could have been imprisoned on
the criminal charges. The defendant may be released upon proving that he or she
no longer suffers from a mental illness that causes the defendant to be dangerous
to the public. The defendant may also be conditionally released if he or she can
be adequately controlled and treated in the community with proper supervision.
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Sections 10 and 11 amend the statute governing suspended impositions of
sentence. Current law allows a court to suspend the imposition of sentence, and
place the defendant on probation, for a period of time equal to the maximum
period of imprisonment that could be imposed for the offense. This means that,
when a court suspends imposition of sentence for a class B misdemeanor offense,
the court may do so for only 90 days. This makes some courts reluctant to grant
a suspended imposition of sentence for class B misdemeanors, because the
defendant can bs placed on probation for only such a short period of time.
Section 10 amends the law to allow imposition of a sentence to be suspended for as
long as one year, even if the maximum period of imprisonment that could be
imposed is less than one year. Section 11 clarifies confusing language in

AS 12.55.085(c), governing the period during which the court may impose
sentence following the revocation of a suspended imposition of sentence.

Sections 12, 13, 21, and 23 change the laws governing plea agreements between
defendants and the state. Under existing law, if a defendant enters into an
agreement with the state that he or she should receive a particular sentence, the
court may respond in any of three ways: First, it may accept the agreement and
sentence the defendant accordingly; second, it may reject the agreement and
allow the defendant to withdraw his or her plea and proceed to trial; and third, it
may accept the agreement but impose a lesser sentence than was agreed to by the
parties. These sections remove the third option sc that, if the court concludes
that the agreed-upon sentence is too harsh, the court may only reject the
agreement and return the parties to their earlier positions. These sections also
clarify that a defendant who agrees to a particular sentence cannot appeal that
sentence as being excessive, nor may he or she seek post-conviction modification
for a reduction of the sentence from the trial court.

Section 14 concerns defendants who are subject to presumptive sentencing
because of their prior convictions. Under current -lave, if a defendant denies the
prior convictions, a hearing is scheduled before the court to resolve the matter.
This amendment simply requires the defendant to make the denial under oath.
This is intended to eliminate frivolous denials, which are more readily made when
the defendant is not under oath and thus not subject to prosecution for perjury.

Section 15 addresses the sentencing aggravator set out in

AS 12.55..155(c) (18) (A), which applies in assault cases when the offense was
committed against a spouse, a former spouse, or a member of the social unit
comprised of those living together in the same dwelling as the defendant. This
section adds former members of the household to the statute's list, to keep parity
with the statute’s inclusion of former spouses.

Section 16 amends AS 18.85.120(c), which governs judgments entered by the
court against indigent criminal defendants for the cost of defense counsel
provided by the state. This section removes the provision in the statute that
prohibits the state from executing on a judgment against an incarcerated
defendant until three years following the defendant's release unless the state
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petitions the court for a special order and shows good cause for it. There does
not appear to be any reason to categorically delay for three years any recovery
on the court's judgment.

Section 17 corrects an oversight in the discretionary parole statute, which
prohibits a prisoner from being released until the prisoner has served any
mandatory sentence or a presumptive sentence imposed for a class A or
unclassified felony offense. Although citing the statutes for both mandatory
minimum and presumptive sentences for class A and unclassified felony offenses,
AS 33.16.100(d) refers only to the mandatory minimum sentences. This
amendment makes an explicit reference to the presumptive sentences, as well.

Sections 18, 19, and 24 authorize the use of hearsay evidence in the portion of a
hearing to determine whether probable cause exists that a minor is delinquent in
connection with certain sexual offenses. This is analogous to the use of hearsay
evidence in grand jury proceedings against adults. EXxisting law authorizes the
use of hearsay evidence at grand jury proceedings on sexual offenses.

Section 22 amends Rule of Criminal Procedure 24(d) to give defendants the same
number of peremptory challenges in felony cases as the state has. Currently,
defendants are given 10, compared with the state's six. The amendment does not
change the provision in Rule 24(d) that authorizes courts to allow defendants
additional peremptory challenges when two or more defendants are joined together

for trial.

Section 25 amends Rule of Evidence 609(b) to extend from five to ten years the
period of time during which a witness's conviction for a crime of dishonesty may
be used to impeach the witness. It also measures the time period from the date of
the person's unconditional discharge on the offense, rather than from the date of
the conviction.

Section 26 amends the court rules to prohibit an expert witness from offering an
opinion on the ultimate issue of fact as to whether a defendant did or did not have
the necessary mental state or condition to commit the crime charged or to
constitute a defense to the crime charged. Instead, this issue is to be left to the

trier of fact.

These amendments are all designed to make criminal prosecutions fairer and more
effective in this state. Many, if not all,’ do nothing more than level the playing
field for the state. This is an appropriate time to do so.

|l urge your favorable action on the bill.

vSincerely,

Governor



