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D IV I S IO N  O F  L E G A L  S E R V IC E S
L E G I S L A T I V E  A F F A I R S  A G E N C Y  

S T A T E  O F  A L A S K A
P.O. Bax Y, Juneau, A laska 99811 Deliveries to : 240 M ain Street
(907) 465-3867 o r 465-2450 Court Plaza, Room 500
F A X  (907) 465-2029 M a il Stop 3101

M E M O R A N D U M  March 12, 1991

SUBJECT;

TO:

FROM:

Enclosed is a new draft relating to the LeConte and the Aurora.
In addition to your requested changes in the "Resolve" clause, I have taken the liberty 
of adding a new "Whereas" clause; it is the fourth one. I have also added a couple 
of references to "infirmities" in keeping with the original draft language you 
submitted.

•*I hope you find these changes satisfactory. Please let me know if I can be of further 
• assistance.

TML:pl 
- 91-151.plm

Enclosure \S

Ferry Accessibility (W.O. 7-LS0888VA)
Representative Richard Foster 
Attn: Wendy Mulder

Terri Lauterbach 
Legislative Counsel



7-LS0888XA v /  
Lauicrbach 

3/12/91

WORK DRAFT * -  WORK DRAFT WORK DRAFT

HOUSE CONCURRENT RESOLUTION NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SEVENTEENTH LEGISLATURE - FIRST SESSION 

B Y  T H E  H O U S E  T R A N S P O R T A T I O N  C O M M I T T E E

Introduced:
Referred:

A RESOLUTION

1 Relating to improving accessibility of ferries in the Alaska marine highway system.

2 BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 WHEREAS mobility is a basic human need for living a fully productive independent life; and
4 WHEREAS many persons who experience physical disabilities or infirmities could be more
5 mobile in our society with the addition of primarily minor improvements to facilitate their access to
6 various modes of transportation; and

v 7 WHEREAS the Alaska marine highway system is a mode of transportation that is crucial to the
8 mobility of persons who live and travel in Southeast Alaska; and 

. 9 WHEREAS the legislature has expressed its intent in AS 35.10.015(c) that all ferries owned or
10 operated by the state be accessible to and usable by physically handicapped or infirm passengers; and
11 WHEREAS the ferry vessels LeConte and Aurora are currently not accessible to many persons
12 experiencing physical disabilities or infirmities because they lack the proper equipment and structural
13 modifications that have been made io other vessels in the Alaska marine highway system;
14 BE IT RESOLVED that the Alaska State Legislature respectfully requests the Governor to direct
15 the Department of Transportation and Public Facilities to
16 (1) develop a plan for providing the proper equipment and structural modifications that
17 will make the ferry vessels LeConte and Aurora more accessible to passengers who are physically

-1-



1 disabled or infirm;
2 (2) schedule these accessibility improvements, for fiscal year 1993 or 1994, subject to
3 the availability of state and federal funding, in the next six-year plan developed by the department; and
4 (3) request federal funds in a timely manner so that they may be available to assist in
5 making the necessary accessibility modifications to the LeConte and the Aurora in fiscal year 1993 or
6 1994; and be it
7 FURTHER RESOLVED that the legislature requests the commissioner of transportation and
8 public facilities to report to the legislature by February 1, 1992, on the extent to which the department
9 has carried out the intent of this resolution.

WORK DRAFT WORK DRAFT WORK DRAFT
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A l a s k a  S t a t e  L e g i s l a t u r e
R epresentative M ike N avarre

Co-Chair 
House Finance Committee 

P.O. Box V 
Juneau, A laska 99811 

(907) 465-3779

Apri l 3, 1991 

M E M O R A N D U M

TO: R ep re sen ta t iv e  P a t Carney , Co-Chair H ESS  Comm ittee
R ep re sen ta t iv e  G eo rg ianna  Lincoln, Co-Chair HESS Comm ittee

FR O M : R ep re s en ta t iv e  Mike N ava r

S U B J E C T :  H ou se  Bill 133, An Act re la t ing to the schoo l te rm . ■■

A V

P u r p p s e . p f  H P 1 3 ?  'XY*:' I ■

HB 133 p rop o se s  a  ch an g e  in s ta tu te  to a d d  flexib ility to the m anda to ry  schoo l te rm . Th is  
m e a su r e ,  if p a s s e d ,  will a l low  s c h o o ls  to c rea te  a l te rn a t iv e s  to the 180-day ru le . It w ou ld  a lso  
p ro v ide  n e c e s s a r y  f lex ib il ity to a l low  for unan t ic ipa ted  e x tenua t in g  c i r c um s ta n c e s  wh ich cou ld  
a f fe c t  th e  trad it iona l schoo l y e a r .  ; :

■ ft'"    i
B e n e f i t s  o f  HB133 .

• •**;'!' •;:** ".r r. ' ' f/
■ " • I*. • ' * ••• — - - j

1. A l t e r n a t i v e s  - Th is  leg is la t ion  w ou ld  a l low  s c h o o ls  to im p lem en t a l te rn a t iv e s  to the 
m anda to ry  180 d a y  a t te n dan ce  ru le  wh ich cou ld  su b s ta n t ia l ly  re d u ce  opera t iona l c o s t s  in rural 
a re a s ,  a n d  in c re a se  time-on-task for both e d u ca to r s  an d  s tu d e n ts .

E a r l ie r  th is  y e a r  Homer High S choo l w a s  p ro v id ed  w ith a  g ran t to s t u d y  re s truc tu r ing  o f 
s c h o o ls .  Adm in is tra to rs found that a  schoo l w e e k  of four e x te n d ed  d a y s  for c l a s s e s ,  and the  fifth 
d a y  for a c t iv i t ie s ,  w o u ld  a l low  the s t u d e n t s  to pa rt ic ipa te  in e x t ra c u r r ic u la r  t r a v e l w ithou t 
con f l ic t ing with a c a d em ic  t ime. T h is  c h a n g e  wou ld  in c re a se  time-on-task for e du ca to r s  an d  
s tu d e n ts ,  and d e c re a s e  the c o s t  of opera t ions .

Th irty f ive rural schoo l d is tr ic ts  in Co lo rado  a dop ted  th is  s y s tem  and  h a v e  found that it 
in c r e a s e d  paren t, s tu den t , a n d  educa to r  sa t is fa c t ion  with schoo l p e r fo rm ance .

•'a  ' ' v ; V

2. F le x i b i l i t y  - In the e ven t  that unan t ic ipa ted  c i r c um s ta n c e s  wou ld  fo rce  a  schoo l to c lo s e  
for a  pe r iod  o f t ime g rea te r  than  cu rren t ly  a l low ed , the adm in is t ra to rs  co u ld  adop t an 
em e rg e n c y  s t ru c tu re  for rem a inde r o f the te rm  to m ee t m anda to ry  a t te n d an c e  requ irem en ts .

* * P la n s  f o r  r e s t r u c t u r i n g  w i l l  b e  s u b j e c t  t o  t h e  c o m m i s i o n e r ' s  a p p r o v a l* *

CP3.1S. Qf_ HB 1 3 3

A ze ro  f is c a l note w a s  i s s u e d  b y  the Department o f Educa t ion . A  copy i s  in c luded  in this packe t .

* Suppo r t le t te rs for HB 133 can  be  found in the ba ck  o f  th is p acke t

d i s t r i c t  5
34824 K-Beach Road • Soidotna, Alaska 99GG9 • (907) 262-7842

O
I'niNTKD ON RF.CYCLKD I’AI'KII



ANCHORAGE REGIONAL OFFICE
1411 W. 33RD  AVENU E 

AN CH O RA G E. A L A SK A  99503 
(907) 274-0536 

F A X : (907) 274-0551

N EA -A LA SK A
AFFILIATED WITH THE NATIONAL EDUCATION ASSOCIATION

JUNEAU OFFICE
105 M U N IC IPA L W A Y. SU ITE  302 

JU N EA U . A LA SK A  99801 
(907) 586-3090 

FA X: (907) 586-2744

FAIRBANKS REGIONAL OFFICE
21 I S  CU SH M A N  S T R E E T  

FA IR B A N K S. A LA SK A  99701 
(907) 456-4435 

FA X:(907) 456-2159

M a rc h  19, 1991

T o: R e p re s e n ta t iv e s  C a rn e y  a n d  L in co ln , C o -C h a irs  
M em bers, H o u se  H E S S  C o m m ittee

R e:
H B  133: "An Act relating to the school term."

N E A -A lask a  s u p p o r ts  a n d  e n c o u ra g e s  y o u r  f a v o ra b le  c o n s id e ra t io n  o f  HB 133.

I t  p ro v id e s  n e c e s sa ry  f le x ib i l i ty  f o r  u n a n t ic ip a te d  e x te n u a t in g  c irc u m sta n c e s  w h ich  
m ig h t r e q u ir e  c h a n g e s  in  th e  t r a d i t io n a l  schoo l y ea r.

W ith  th e  c o n tin u e d  r e q u ir e m e n t  o f  a p p ro v a l by  th e  c o m m iss io n e r  a n d  th e  new  
p ro v is io n  o f  s u b -p a ra g ra p h  (C), th e  p u b lic  a n d  s tu d e n t  in te re s ts  as  w ell as th e  
in te g r i ty  o f  em p lo y e e  c o lle c tiv e  b a rg a in in g  a g re e m e n ts  w ill be p ro te c te d .

T h a n k  y o u  f o r  y o u r  c o n s id e r a t io n  o f  o u r  p o s itio n . 

R e s p e c tfu l ly  s u b m itte d ,

( D L .
B ob M an n ers  
E x e c u tiv e  D ire c to r

D o n  O b e rg  [ 
P re s id e n t

cc: R e p re s e n ta t iv e  N a v a rre



F ISC A L  NOTE

jp~ •‘ S TA TE  OF A LA SKA
1991 L E G IS LA T IV E  SESS ION
Revis ion Date: _______
Title: S ch o o l Term

Department Affected: _
BRU: K-12 S u p p o r t

B IL L  N O . CS HB 133 (MSS)

-E duca tion __________________

Component: F o u n d a t io n
Sponsor: Hnusp HF.SS
Requestor: N a v a r r e COMPONENT SER IAL NO. 1 4 1

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERV ICES
TRAVEL
CONTRACTUAL
SUPPL IES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- . .-0- . -0- -0- .. -0- -n-

CAPITAL

REVENUE 7  L  . 1 .
FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL , -0- -n- -n- .- flr -0- . . .  -0-. .

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact:. None

Prepared By: M a ry  H a k a la
Division: C o m m is s i o n e r ' s  O f f i c e

Approved b y  Commissioner: _
Ayency: _________  F H n r a t i r in

Phone:
Date:

t fn g - C n m m is s in n p n

.165-2 BQ0,.

3 /1 8 /9 1

Date: .3 /1  m i

Distribution (by preparer): Legislative Finance, L egislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 Page _1__of __L
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I l M K O J i a e Q C K
IIO X  5 1 2 9 . N IK O L A E V S K  C . P. O . 

A N C H O R  P O IN T . A L A S K A  99556

F e b .  4, 1991

Sena to r P au l F is ch e r  
R ep re sen ta t iv e  M ike N ava r re  
R ep re s en ta t iv e  G a i l Ph il l ip s 
R ep re sen ta t iv e  M ax  F. G ruenbe rg , Jr.

D ear R ep re sen ta t iv e  N ava rre ,

Th is  le t te r is to r e q u e s t  y o u r  e f fo r ts  to re in t ro d u ce  le g i s la t io n  p ro v id in g  for f le x ib i l i ty  in 
schoo l te rm s.

A ttached i s  a  cop y  of a  bill in t ro d u ced  an d  p a s s e d  du r in g  the  la s t  le g i s la t i v e  s e s s io n .  A lso 
a t tached  is a  copy  of a  le tter from G ove rno r Hickel ind ica t ing h is  w i l l in g n e s s  to con sc ie n t io u s ly  
con s ide r s im i la r  le g is la t ion  sh o u ld  it p a s s  aga in .

In th e se  t im es of l im ited s ta te  support for e duca t ion , I b e l ie v e  th is  non-cost leg is la t ion  p ro v id e s 
a l te rna t iv e s  wh ich can  re d u ce  opera t iona l c o s t s  a n d  in c r e a s e  time-on-task for bo th e d u c a to r s  
and s tu d e n ts  wh i le  improv ing paren ta l sa t is fac t ion  w ith schoo l p e r fo rm ance .

T hank s  for you r e f fo r ts . P le a s e  be a s s u r e d  that I s t a n d  re a d y  to te s t i fy  o r  c om m un ic a te  to 
anyone in support of th is leg is la t ion .

R e sp e c t fu l ly ,

Bob Moore 
P r in c ip a l

4

& o ' .



H O M E R  H IG H  S C H O O L
KENAI PENINSULA BOROUGH SCHOOL DISTRICT

600 E. FA IRV IEW  
HOMER, ALASKA 99603-7661 
PHONE: (907) 235-8186 
FAX: (907) 235-8933

"MARINERS" DENNIS DEMPSEY, PRINCIPAL 
MICHAEL BUNDY, ASST. PRINCIPAL 

BOB MACAULAY, ATH. D IRECTOR

M a r c h  2 0 ,  1 9 9 1

M i k e  N a v a r r e ,  R e p r e s e n t a t i v e  

S t a t e  o f  A l a s k a  

P . O .  B o x  V  

J u n e a u ,  A K  9 9 8 1 1

S U B J E C T :  H B  1 3 3

H o m e r  H i g h  S c h o o l  g r e a t l y  a p p r e c i a t e s  y o u r  i n t r o d u c t i o n  o f  H B  

1 3 3 .  T h e  a d m i n i s t r a t i o n  a n d  s t a f f  o f  H o m e r  H i g h  S c h o o l  i s  v e r y  

a n x i o u s  t o  e x p l o r e  a l t e r n a t i v e s  t o  t h e  c u r r e n t  s c h o o l  p l a n  t h a t  

t h i s  B i l l  w i l l  a l l o w  f o r  u s  t o  d o .  E a r l i e r  t h i s  s c h o o l  y e a r ,  

H o m e r  H i g h  S c h o o l  w a s  o n e  o f  a f e w  i n  t h e  s t a t e  t o  r e c e i v e  a 

g r a n t  o n  r e s t r u c t u r i n g  s c h o o l s  f o r  t h e  f u t u r e .  I n  o u r  r e s e a r c h ,  

o n e  o f  t h e  p o s s i b i l i t i e s  i n  o r d e r  t o  b e t t e r  o r c h e s t r a t e  a l l  t h e  

i n h e r e n t  a c t i v i t i e s  o f  a h i g h  s c h o o l ,  i s  a l t e r i n g  t h e  t i m e  

s c h e d u l e .  A t  H o m e r  H i g h  S c h o o l  w e  h a v e  a n  a m a z i n g  a m o u n t  o f  c l a s s  

a t t e n d a n c e  l o s t  d u e  t o  s c h o o l  s p o n s o r e d  a t h l e t i c  a c t i v i t i e s  o n  

t h e  w e e k e n d s .  I t  i s  o u r  o p i n i o n ,  a f t e r  d o i n g  s o m e  e x t e n s i v e  

r e s e a r c h  o n  a 4 - d a y  s c h o o l  w e e k ,  t h a t  t h i s  m i g h t  b e  o n e  o f  t h e  

w o r k a b l e  p o s s i b i l i t i e s  o f  o u r  r e s t r u c t u r i n g  p r o p o s a l .

B u t  t o  d o  s o ,  H B  1 3 3  w o u l d  h a v e  t o  b e  p a s s e d  a n d  s i g n e d  b y  t h e  

g o v e r n o r ,  w h i c h  a l l o w s  f o r  a n  a l t e r n a t i v e  p l a n  t o  t h e  1 8 0 - d a y  

s c h o o l  y e a r .  A  s c h o o l  w e e k  o f  4 e x t e n d e d  d a y s  f o r  c l a s s e s ,  a n d  

t h e  f i f t h  d a y  f o r  a c t i v i t i e s ,  w o u l d  a l l o w  f o r  t h e  s t u d e n t s  t o  

p a r t i c i p a t e  i n  e x t r a c u r r i c u l a r  t r a v e l  t h a t  d o e s n ' t  c o n f l i c t  w i t h  

a c a d e m i c  t i m e .  W e  b e l i e v e  t h e r e  i s  e x c e l l e n t  p o t e n t i a l  i n  j u s t  

b e t t e r  m a n a g i n g  o u r  t i m e ,  a n d  h a v e  c o n s e q u e n t l y  r e s e a r c h e d  s o m e  

r e a l - l i f e  d a t a  f r o m  C o l o r a d o ,  U t a h ,  a n d  N e w  M e x i c o .  F o r  e x a m p l e ,  

C o l o r a d o  h a s  o v e r  3 5  s c h o o l  d i s t r i c t s  o n  a 4 - e x t e n d e d  d a y  s c h o o l  

w e e k ,  K - 1 2 .

P l e a s e  c o n t i n u e  v i g o r o u s  s u p p o r t  o f  H B  1 3 3 . W i t h  i t s  p a s s a g e  t h e  

o p t i o n  t o  i n c o r p o r a t e  m o r e  t i m e  f l e x i b i l i t y  i n  a s c h o o l  p r o g r a m  

w o u l d  b e  p o s s i b l e ,  a n d  c o u l d  l e a d  t o  i m p r o v e m e n t  o f  o u r  

e d u c a t i o n a l  p r o g r a m .

D e n n i s  D e m p  

P r i n c i p a l

S i n c e r e l y

U n i t e d  S t a t e s  D e p a r tm e n t  o f  E d u c a t i o n  
" S c h o o l  o f  E x c e l le n c e "
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February 26, 1991

V

SUPPORT GROUP
Representative Qeorgianna Lincoln, Co-Chair i
House HESS Committee 
PO Box V
Juneau, Ak. 99811 i

Re: House Bill 136

Dear Representative Lincoln,

The purpose of, this letter is to request that the committee pass House 
Bill 136 :• An act giving children of divorce legal access to grand­
parents and others who are important in the child(rens) lives.

>

Research is showing that when children are denied access to their 
biological parents, grandparents, and other loved ones, serious 
developmental psychological problems often occur.
Many of these children do not do wall in school, have low self esteem, 
have a high incidence of drug and alcohol abuse, and are involved in 
crime.

We support this bill because we believe it is good public policy to 
provide emotional as well as monetary support for children.

Sincerely,

Steven p. Strube, President,.

L f v K e  v £ r K .  ° i ° \ rc: Patrv SeA
H o u  iff* W £  s  s  c r o w * ,

S'Tm'Sg
s r A o e e

P-o- B°’ DTWER, C o R R ^ P oiJ D E  f i e f •7) 892-7760
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„ " B A * .  T R A N S M I T .  T | A L  m e m oF A X .  T R A  M  8 M  I T [ A L

t o : J 4 j h u 5  C m s i
DEPP.______________ FAX *

N A T  I O N A L  PROM:______   PHONE:

M l

E  a  El 3L— U _  X  EZ 3

A  C l a a r i n g h o u s e  F o r  F A M I L I E S  A n d  C H I L D R E N  F o r  I n f o r m a t i o n  A b o u t  

I n t e r a c t i o n  W i t h  L e g a l ,  G o v e r n m e n t a l ,  A n d  P r i v a t e  S e c t o r  S o u r c e s .

D e d i c a t e d  t o  S t r e n g t h e n i n g  a n d  S u p p o r t i n g  T h e  F A M I L Y  O f f e r i n g  H o p e  a n d

G u i d a n c e  f o r  C H I L D R E N

Of'f l e a )  ( M . a k . r n  nsigi o n * 1  i e « )

K^.O. I o n  U 4 B  P a l m a r ,  A t a a h *  9 1 4 4 3  P-.O. tf>ox 3 t O « * 4
Ivor* / • • — jiui a n i . . n w  a >

R e f e r  T o s 0 0 0 6 . 0 9 1
March A, 1991

R e p r e s e n t a t i v e  G e o r g i a n *  L i n c o l n  
C h a i r p e r s o n ,  H e a l t h ,  E d .  ?< S o c i a l  S e r v i c e s  
P . O .  B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

Madam C h a i r m a n ,

My n a m e  i s  E m i l  P o r t s c h e l I e r ,  J r .  I  am h e r e  t o d a y  r e p r e s e n t i n g  t h e  N a t i o n a l  
C e n t e r  F o r  F a m i l i e s  A n d  C h i l d r e n .  1 w o u l d  l i k e  t o  t h a n k  e a c h  o f  y o u  f o r  t h e  
o p p o r t u n i t y  t o  p r o v i d e  i n f o r m a t i o n  r e g a r d i n g  H o u s e  b i l l  N o .  1 3 A ,  a n t )  I  w o u l d  
l i k e  t o  o f f e r  t h a n k s  t h a t  e a c h  o f  y o u  h a s  e x h i b i t e d  t h e  r e f r e s h i n g  
r e s p o n s i b i l i t y  t o  a d d r e s s  k e y  i s s u e s  o f  f a m i l i e s  a n d  c h i l d r e n  i n  A l a s k a .

We a r e  c u r r e n t l y  I n  t h e  p r o c e s s  o f  e s t a U l l  a  I n f o r m a t i o n a l  c l  e « r i  n g h o u a e ,
n a t i o n a l  l i b r a r y  a n d  c o m p u t e r  i n f o r m a t i o n  n e t w o r k  d e a l i n g  w i t h  a  b r o a d  s c o p e  o f  
f a m i l y  a n d  c h i l d r e n  r e l a t e d  s u b j e c t  a r e a s .

One  o f  t h e  v e r y  m o s t  a l a r m i n g  i s s u e s  t h a t  we a r e  e n c o u n t e r i n g  m o r e  a n d  m o r e  
f r e q u e n t l y  i s  t h e  h i g h l y  u n s t a b l e  c i r c u m s t a n c e s  a n d  g e n e r a l  p o s i t i o n  t h a t  
f a m i l i e s  a n d  c h i l d r e n  i n  A l a s k a  a r e  f a c e d  w i t h .  We f i n d  e v e r  i n c r e a s i n g  
e v i d e n c e  t h a t  i n  A l a s k a  we  h a v e  p e r h a p s  t h e  m o s t  d a s t a b a l i z e d  s o c i e t y  o f  a n y  o f  
t h e  5 0  U . S .  S t a t e s .  We b a s e  t h i s  n o t  o n  t h e  i n d i c a t o r s  o f  d r u g  i n v o l v e m e n t  i n  
o u r  s t a t e ,  a l t h o u g h  c e r t a i n l y  t h i s  i s  a  f a c o t r  i n  t h a  g e n e r a l  d e a t a b a l i z a t t a n ,  
b u t  r a t h e r  o n  t h e  e x t r e m e l y  h i g h  r a t e s  o f  f a m i l y  d i s r u p t i o n ,  d i s f u n c t i o n ,  
d i s s o l u t i o n , -  a n d  f a m i l y  c h i l d  s e p a r a t i o n *

A s  we  r e f w r e n c o d  t o  t h e  S e n a t e  H e a l t h  a n d  S o c i - a l  S e r v i c e s  C o m m i t t r a o  y e s t a r d a y  
i n  d i s c u s s i o n  o f  S e n a t e  B i l l  N o .  1 0 0 ,  we f e e l  t h a t  b e f o r e  t h e  l e g i s l a t u r e  a n d  
r e p r e s e n t a t i v e s  o f  t h i s  c o m m i t t e e  p u r s u e  c h a n g e s  i n  e x i s t i n g  l e g i s l a t i o n  o r  
i n i t i a t e  e n t i r e l y  n e w  l e g i s l a t i o n  r e a r d i n g  f a m i l y ,  m a r r a i g e ,  a n d  c h i l d r e n  we
• «%iwi>mii*mU ■ Li typ 1 j f i m «*ih *| 4«*pi J inr f K< ■
l e g i s l a t u r e  a n d  t h i s  c o m m i t t e e  t h a t  t h e  f a m i l y  u n i t  i a  y e t  t h e  b a s i s  o r  
c o r n e r s t o n e  f o r  o u r  s t a t e ' s  s o c i e t y .

I
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When  c o n * l U e r ' i n y  I w y i s l a t i o n  « f f a c t i n g  f a m i l i e s ,  m » r r a i g . « ,  J n H  r M  1 r l r o n  we
m u s t  c l e a r l y  p l a c e  o u r  - f o c u s  o n  t h e  p r e s e n t  a n d  f u t u r e  w e l f a r e  o f  f a m i l i e s ,  
m a r r a i y e s ,  a n d  c h i l d r e n  a n d  n o t  a n  e m p h a s i s  o n  f u r t h e r  e n t r e n c h i n g  p o w e r  
f i e f d o m s  i n  t h e  j u d i c i a r y  a n d  i t s  a f f i l i a t e s .  I n  s i m p l e r  t e r m s  wra m u s t  a f f o r d  
e v e r y  o p t i o n  t o  f a m i l i e s  a n d  c h i l d r e n  a s  t h e r e  " c a s e s "  e n t e r  i n t o  a n d  
" p r o g r e s s "  t h r o u g h  t h e  l e g a l  a r e n a  a n d  we m u s t  n o t  c o n t i n u e  t o  c o n c e n t r a t e  t h e  
p o w e r  o f  t h e  j u d i c i a r y .

We f e e l  t h i s  p r o p o s e d  l e g i s l a t i o n  HB N o .  1 3 6  n o t  o n l y  f u r t h e r  c o n c e n t r a t e s  t h e  
p o w e r  o f  t h e  j u d i c i a r y  b u t  t h e  l e g i s l a t i o n  c l e a r l y  p u t s  t h e  j u d i c a r y  i n  t h e  
d r i v e r s  s e a t  i n  r e g a r d  t o  m a k i n g  d e c i s i o n s  a f f e c t i n g  f a m i l i e s  a n d  c h i l d r e n  a s  
o p p o s e d  t o  q u i t e  s i m p l y  i m p l e m e n t i n g  t h e  l a w s  d e r i v e d  i n  t h e  l e g i s l a t u r e .  We 

. f e e l  t h i s  b i l l  m u s t  n o t  g o  f o r t h  a s  p r o p o s e d .

We f e e l  t h e r e  i s  a n  i m p e r a t i v e  e x i s t i n g  i n  A l a s k a  t h a t  b e s p e a k s  e v e r  s o  l o u d l y  
o f  t h e  n e e d  f o r  v i r t u a l  t o t a l  r e v i s i o n  o f  t h e  s t a t u t e s  d e a l i n g  w i t h  f a m i l y ,  
m a r r a i g e ,  a n d  c h i l d r e n .  We a r e  i n  t h a  p r o c e s s  o f  d r a w i n g  t o g e t h e r ,  i n t e r e s t e d  
p r o f e s s i o n a l s ,  i e y i i » l  « l u r  = ,  a n d  mcrmbi t r s o f  t h n  p u b l i c  b o  u  g o n o r a l  c c i n ^ o r p n r p -  
o n  s t a t u t e  r e v i s i o n .  I n  t h e  i n t a r i m .  we h a v e  d e v e l o p e d  s e v e r a l  o p t i o n  
r e c o m m e n d a t i o n s  f o r  t h m  c o m m i t t e e  r e g a r d i n g  t h i s  p r o p o n e d  l e g i s l a t i o n ^ ^

( 1 )  L I N E  3  T h e  c o u r t  s h a l l  a w a r d  c u s t o d y  o n  t h e  b a s i s  o f  t h a  b e s t
i n t e r e s t s  o f  t h a  c h i l d .  I n  d e t e r m i n i n g  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d  t h e  
c o u r t  s h a l l  c o n s i d e r  a l l  r e l A v e n t  f a c t o r s  i n c l u d i n g  t h o s e  f a c t o r s  e n u m e r a t e d  i n  
A S . 2 5 . 2 4 . 1 5 0 ( c ) .

R e c o m m e n d a t i o n :

* H e r e  we h a v e  o n e  o f  t h e  k e y  f l a w s  i n  o u r  c h i l d  r e l a t e d  l a w . . .  C h i l d  c u s t o d y  i s  
s u c h  a  v e r y  d e l i c a t e  a n d  f a r  r a n g i n g  i s s u e  t h a t  i t  d e m a n d s  i n p u t  f r o m  p r i v a t e  
s e c t o r  s o u r c e s  w h o l l y  u n a f f i l i a t e d  w i t h  t h e  j u d i c i a r y  t o  a c h i e v e  t h e  b e s t  
p o s i i b l e  o b j e c t i v e  i n p u t  a n d  d e c i s i o n s  a n d  d e t e r m i n a t i o n s .  I t  i s  t e r r i b l y  
w r o n g  t o  p l a c e  t h e  j u d i c i a r y  i n  t h e  p o s i t i o n  o f  a c t i n g  a s  t h e  p r o f e s s i o n a l  
s e c t o r  r e p r e s e n t a t i v e  i n  d e t e r m i n i n g  c u s t o d y .  T h e  J u d i c i a r y  s h o u l d  b e  
p e r m i t t e d  o n l y  t o  i m p l e m e n t  e x i s t i n g  s t a t u t o r y  r e q u i r e m e n t s .  T h e  j u d i c i a r y  

, s h o u l d  n o t  s h o u l d  n o t  b e  g i v e n  t h e  a u t h o r i t y  t o  m a k e  DETE R M IN A T IO N  a s  t o  w h a t  
i s  " I n  t h e  b e s t  i n t e r e s t  o f  t h e  c h i l d " .  T h e  c o u r t  s h o u l d  i m p l e m e n t  STATUTE  
w h i c h  r e q u i r e s  p r o f e s s i o n a l  p r i v a t e  s e c t o r  d e t e r m i n a t i o n .  I n  o t h e r  w o r d s  d o  
n o t  p e r m i t  t h a  J u d i c i a r y  i n  o f f s e t  t o  p a s s  l a w ,  b u t  r a t h o r  r e q u i r o  t h e  
j u d i c i a r y  t o  s i m p l y  i m p l e m e n t  s t a t u t e .  T h e  j u d i c i a r y  i s  n o t  i n  a  p o s i t i o n  t o  
m a k e  p r o f e s s i o n a l  d e t e r m i n a t i o n  o f  t h e  b a s t  i n t e r e s t s  o f  a  c h i l d .  O u r  
J u d i c i a r y  i n  t h i s  s t a t e  i s  d r a m a t i c a l l y  i l l  e q u i p p e d  i n  t r a i n i n g  a n d  e d u c a t i o n  
t o  f u n c t i o n  a s  p r o f e s s i o n a l  s e c t o r  r e p r e s e n t a t i v e * .  T h e  j u d i c i a r y  i s  i n  s t r o n g  
p o s i t i o n  t o  f u n c t i o n  i n  t h e  i m p l e m e n t a t i o n  o f  s t a t u t a ,  T h i s  i s  a  k e y  
d i s t i n c t i o n  n e e d e d  i n  f a m i l y  a n d  c h i l d  l a w  i n  A l a s k a .

P r o p o s e d  a m e n d m e n t :

D e l e t e :  I n  d e t e r m i n i n g  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d  t h e  c o u r t  a h u l l  
c o n s i d e r  a l l  r o l a v e n t  f a c t o r s  i n c l u d i n g  t h o s e  f a c t o r s  
e n u m e r a t e d  i n  AS 2 5 . 2 4 . 1 5 0 ( c ) .

2
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I n s a r t :  T h e  c o u r t  i n  i n i t i a t i n g  c u s t o d y  a w a r d  s h a l l  c o n s i d e r  a l l  
r e l a v e n t  - f a c t o r s  i n c l u d i n g  t h o s e  - f a c t o r s  e n u m e r a t e d  i n  AC 
2 5 . 2 4 . 1 3 0 ( c ) .  C u s t o d y  a w a r d  s h a l l  b e  m ad e  b a s e d  o n  
i m p l e m e n t a t i o n  o f  P R I V A T E  SECTOR  d e t e r m i n a t i o n  o- f  c u s t o d y  t h a t  
i s  i n  t h e  b e s t  i n t o r e s t s  o f  t h e  c h i l d  w h i c h  i n c l u d e s  t h e  
s p e c i f i c  i n p u t  o f  t h e  c h i l d ( r a n )  w h e n a v e r  p o s s i b l e .

( 2 )  L I N E  7 - 8 - 9  I n  a  c u s t o d y  D e t e r m i n a t i o n  u n d e r  t h i s  s e c t i o n ,  t h e
c o u r t  s h a l l  p r o v i d e  f o r  v i s i t a t i o n  D y  a  g r a n d p a r e n t  u r  u U i u r  p e r s o n  i f  fchut, i s  
i n  t h e  b a s t  i n t e r e s t s  o f  t h e  c h i l d .

R e c o m m e n d a t i o n :  ^  y

T h e  b a s i c  t h r u s t  i n  t h e  p r o p o n e d  i M r f m e n t  o f  p r o v i d i n g  f o r  a v e n u e  f o r  c o n t a c t  
b y  g r a n d p a r e n t s  w i t h  a  c h i l d ( r e n ) .  H o w e v e r ,  t w o  p r o b l e m s  e x i s t  i n  t h e  w o r d i n g  
a n d  t h e  g e n e r a l  a p p r o a c h  t o  t h i s  s u b j e c t  a r e a .  T h e  f i r s t  p r o b l e m  a r e a  i s  q u i t e  
s i m i l a r  t o  t h a t  n o t e d  i n .  t h e  f i r s t  r e c o m m e n d a t i o n  a n d  a m e n d m e n t  w *  h a v e  
o f f e r e d .  T h e  a m e n d m e n t  t o  t h e  p r o p o s e d  e x i s t i n g  l e g i s l a t i o n  l e a v e s  t h e  
j u d i c i a r y  o n c e  a g a i n  i n  t h e  d r i v e r s  s e a t  a s  t o  d e t e r m i n a t i o n .  W e . m u s t  r e s t a t e  
h e r e  t h a t  t h e  j u d i c i a r y  s n o u i a  f u n c t i o n  t u  i m p l e m e n t  s t a t u t e  a n d  n o t  mai<« 
d e t e r m i n a t i o n .  T h a  s e c o n d  p r o b l e m  a r e a  w i t h  t h e  l i n e  7 - 9  p r o p o s e d  a m e n d m e n t  t o  
t h e  e x i s t i n g  s t a t u e  i s  t h a t  a s  w r i t t e n  i t  f a i l s  t o  g i v e  a n y  t o  s a y  n o t h i n g  o f  
a d e q u a t e  r e c o g n i t i o n  t o  t h e  f a c t  t h a t  g r a n d p a r e n t s  a r e ,  b a s e d  o n  s t a t i s t i c a l  
i n f o r m a t i o n ,  f r e q u e n t l y  t h e  p e r p a t r a t o r s  o f  m a r r a i g e  a r i d  f a m i l y  d i s f u n c t i o n  a n d  
d i s s o l u t i o n ,  a n d  c h i l d  f a m i l y  s e p a r a t i o n .  O n e  o f  t h e  c a s e s  s e r v i n g  a s  b a s t  
e x a m p l e  o f  t h i s  i s  t h a t  o f  C a r o l y n  S m i t h  v .  S m i t h  i n  H o u s t o n ,  T e x a s .  I t  h a s  
h » r < v n o  a  l a n d m a r k  i n  t h i s  o a r t i c u l a r  a r e a  o f  f a m i l y  a i : d  c h i l d  l a w ,  T h e r f o r e  i n  
a d d r e s s i n g  w h e t h e r  t h e r e  i s  a n  i n d i c a t i o n  o f  a  n e e d  f o r  G r a n d p a r e n t s  t o  p l a y  a  
r c l e  i n  c o n t a c t  w i t h  t h e  c h i l d ( r e n )  we  f e e l  s t r o n g l y  t h a t  s u c h  d e t e r m i n a t i o n  
s h o u l d  n o t  b e  l e f t  t o  t h e  j u d i c i a r y  b u t  r a t h e r  t o  t h e  p r i v a t e  s e c t o r  
p r o f e s s i o n a l  c o m m u n i t y  ( a n d  c l e r g y ) .

P r o p o s e d  A m e n d m e n t :

D e l e t e :  I n  a  c u s t o d y  D e t e r m i n a t i o n  u n d e r  t h i s  s e c t i o n ,  t h e
c o u r t  s h a l l  p r o v i d e  f o r  v i s i t a t i o n  b y  a  g r a n d p a r e n t  o r  
o t h e r  p e r s o n  i f  t h a t  i s  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  
c h i l d .

I n s e r t :  I n  a  c u s t o d y  d e t e r m i n a t i o n  u n d e r  t h i s  s e c t i o n
t h e  c o u r t  s h a l l  p r o v i d e  f o r  v i s i t a t i o n  b y  a  g r a n d p a r e n t  
o r  o t h e r  p e r s o n  i f  t h a t  i s  d e t e r m i n e d  t o  b e  i n  t h e  b e s t  
i n t e r e s t s  o f  t h e  c h i l d  t o  i n c l u d e  t h e  d i r e c t  i n p u t  o f  
t h e  c h i l d ( r J r s n )  w h e n e v e r  p o s s i b l e .
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< 3 )  L I N E  1 1 - 1 2  A d i v o r c e  m ay  b e  g r a n t e d  f o r  a n  i n c o m p a t i b i l i t y  o f  

t e m p e r m e n t  t h a t  h a s  c a u s e d  i r r e m e d i a l  b r e a k d o w n  o f  t h e  M a r r a i g e .

R e c o m m e n d a t i o n :

O u r  s t a t e  s t a t u t e s  a d d r e s s i n g  d i s s o l u t i o n  a n d  d i v o r c e  a l r e a d y  p r o v i d e  f a r  t o  
m a n y  w a y s  o u t  o f  m a r r a i g e  a n d  o f t e n  o u t  o f  m a r r a i g e s  t h a t  c a n  b e  s a v e d  a n d
s t r e n g t h e n e d  i f  o u r  j u d i c i a r y  a n d  s u p p o r t  c w r v i c w  s u c t o r  h a d  t h e  p r n p a r  t o o l s .

L i n e  1 1 - 1 2  i s  d e f i n i t e l y  t h s  g r o u n d w o r k  f o r  a n  e a s y  w a y  o u t .  H o w e v e r  i f  t h e
n e g a t i v e  a t t i t u d e  t o w a r d  m a r r a i g e  u n i t y  o r  l a c k  t h o r o o #  i t i  s n  H n n p T y  o n t r e n r h e r l
i n  t h e  m i n d s  o f  o u r  l a w m a k e r s  t h a t  we m u s t  r e t a i n  t h i s  s e c t i o n  t h e n  we 
r e c o m m e n d  a t  l e a s t  t h e  o n e  f o l l o w i n g  a m e n d m e n t :

P r o p o s e d  A m e n d m e n t :

D e l e t e :  A d i v o r c e  m ay  b e  g r a n t e d  f o r  a n  i n c o m p a t i b i l i t y  o f  t e m p e r m o n t  
t h a t  l i a s  c a u s e d  i r r a m e d i a l  b r e a k d o w n  o f  t h e  m a r r a i g e .

I n o o r t ;  A d i v o r c e r  m *y  b «  g r » n t o d j - f o r  o n  i n c o m p a t i b i l i t y  o f .  t e i m p o r m o n t
t h a t  h a s  c a u s e d  i r r e m u d i a l  b r e a k d o w n  u f  t h e  m a r r a i g e ^ e x c e p t  
w h e r e  m e n t a l  i n c a p a e i t y h a s  b e e n  d o c u m e n t e d  t o  b e  a f f e c t i n g  t h e  
m a r r a i g e  p a r t n e r  s e e k i n g  t h e  d i v o r c e .  ■

< 4 )  L I N E S  1 6 - 1 9  s u p p o r t ,  a n d  v i s i t a t i o n  a r e  j u s t  a s  b e t w e e n  t h e  s p o u s e s  
a n d  i n  t h e  b e s t  i n t e r e s t s  o f  t h s  c h i l d r e n  o f  t h e  m a r r a i g e ;  i n  d e t e r m i n i n g  
w h e t h e r  t h e  p a r e n t s ’  a g r e e m e n t  on  v i s i t a t i o n  i s  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  
c h i l d r e n  u n d e r  t h i s  p a r a g r a p h ,  t h e  c o u r t  s h a l l  a l s o  c o n s i d e r  w h e t h e r  t h e  
a g r e e m e n t  s h o u l d  i n c l u d e  v i s i t a t i o n  b y  g r a n d p a r e n t s  a n d  o t h e r  p e r s o n s ;

R e c o m m e n d a t i o n :

T h e  f i r s t  a n d  g u t t  l e v e l  r e s p o n s e  t D  t h i s  p r o p o s e d  a m e n d m e n t  i s  t h a t  i t  i s  y e t  
a n o t h e r  a t t e m p t  a t  e n c r o a c h m e n t  b y  t h e  j u d i c i a r y  o n  t h e  r i g h t s  a n d  
r e s p o n s i b i l i t i e s  o f  p a r e n t s .

S e c o n d ,  we  s e e  s o m e  o f  t h e  s am e  p r o b l e m s  w i t h  t h i s  a m e n d m e n t  t h a t  we d e s c r i b e d  
i n  p r e v i o u s  d i s c u s s i o n  a n d  r e c o m m e n d a t i o n s .

P r o p o s e d  A m e n d m e n t :

D e l e t e :  s u p p o r t ,  a n d  v i s i t a t i o n  a r e  j u s t  a s  b e t w e e n  t h e  s p o u s e s  a n d  i n  
t h e  b e s t  I n t e r e s t s  o f  t h e  c h i l d r e n  o f  t h e  m e r r a i g e j  i n  
d e t e r m i n i n g  w h e t h e r  t h e  p a r e n t s '  a g r e e m e n t  o n  v i s i t a t i o n  i s  i n  
t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d r e n  u n d e r  t h i s  p a r a g r a p h ,  t h e  
c o u r t  s h a l l  a l s o  c o n s i d e r  w h e t h e r  t h e  a g r e e m e n t  s h o u l d  i n c l u d e  
v i s i t a t i o n  b y  g r a n d p a r e n t s  a n d  o t h e r  p e r s o n s ;

r
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I n s e r t :  s u p p o r t ,  a n d  v i s i t a t i o n  a r n  j u s t  a s  b e t w e e n  t h e  s p o u s e s ,  a n d  i n  
t h e  b e a t  i n t c i - e a t a  e f  t h e  e h i l d r u n  o f  t l i o  m a r r a i  r j o  a g . a c h i e v e d  
t h r o u g h  p r i v a t e  s e c t o r  d e t e r m i n a t i o n  a n d  r e p o r t ;  t h e  c o u r t  may  
d i r a c t  t h a t  v i s i t a t i o n  h v  g r a n d p a r e n t s  a n d  o r  o t h e r s  s h a l l  b e  
c o n s i d e r e d  f i n "  t h e  a c h i e v e m e n t  o f  d e t e r m i n a t i o n ) a s  t o  w h e t h e r  
t h e  p a r e n t s '  a g r e e m e n t  o n  v i s i t a t i o n  i s  i n  t h e  b e s t  i n t e r e s t s  
o f  t h e  c h i l d r e n  u n d e r  t h i s  p a r a g r a p h !

We w o u l d  l i k e  o n c e  a g a i n  t o  t h a n k  t h »  c o m m i t t e e  f o r  t h «  o p p o r t u n i t y  t o  p r o v i d o  
i n p u t  o n  t h i s  p r o p o s e d  l e g i s l a t i o n .  I  w i l l  b e  g l a d  t o  p r o v i d o  a  w r i t t e n  c o p y  
o f  o u r  p o s i t i o n  o n  t h i s  l e g i s l a t i o n  a n d  o u r  p r o p o s e d  a m e n d m e n t s .

S i n c e r e l e y

E P J R / e

c c i  S o n a t o  F a m i l y  L aw  R e v i e w  T a s k  F o r c e  C o m m i t t e e  L t .  G o v e r n o r
C o g h i l l

A l a s k a  f a m i l y  S u p p o r t  G r o u p
O a v sruur ' Cumniia-jion On C h i l d r e n  An d  Y o u th

R e p .  T e r r y  M a r t i n
R e p .  R a n d y  P h i l l i p s
R e p .  R o n  L a r s o n
R e p ,  R a m o n a  B a r n e s

\
v



A L A S K A  S T A T E  L E G I S L A T U R E

IN KETCHIKAN 
352 FRONT ST. 
KETCHIKAN. AK 99901 
PHONE 225-9449
D U R IN G  SE SS IO N  
P.O. BO X  V
STATE CAPITOL BUILDING 
JUNEAU. AK 99811 
PHONE 465-3424

Representative Cheri L. Davis

STATEMENT ON HOUSE BILL 136

C u r r e n t  A l a s k a  S t a t u t e s  a l l o w  g r a n d p a r e n t s  to petition t h e  

c o u r t  to a l l o w  visitation with their g r a n d c h i l d r e n  in t h e  e v e n t  of a  

d i v o r c e .

T h e  intent of this bill is to insure g r a n d p a r e n t s  h a v e  t h e  right 

to petition for visitation in t h e  e v e n t  t h e r e  is n o  m a r r i a g e ,  a n d  thus, 

n o  divorce.

S e c t i o n  5  of t h e  bill is s i m p l y  l a n g u a g e  to " cl e a n  u p "  t h e  

d i v o r c e  s t a t u t e s  a n d  to e l i m i n a t e  u n n e c e s s a r y  criteria for d i v o r c e  

w h i c h  a r e  n o  l o n g e r  u s e d  b y  t h e  courts.



D̂ te of Committee Action: \
The HEALTH, EDUCATION AND SOCIAL SERVICES Committee considered: HB 136
HOUSE BILL NO. 136 MISC. DIVORCE AND CHILD CUSTODY LAWS
"AmAct relating to divorce, dissolution, and child custody."

RECOMMENDATIONS: [ f f the same title
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[ ] have attached amendments(s)
[ ] do pass
[ ] do not pass
[ ] no recommendations
k^fhdividual recommendations
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Check appropriate column: Do Not 
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§ 25.20.060 Alaska Statutes § 25.20.060 § 25.20.07(

Propriety of exhibition of child to jury to 
show family resemblance or lack of it on 
issue of paternity. 55 ALR3d 1087.

Death of putative father as precluding 
action for determination of paternity or 
child support, 58 ALR3d 188.

Admissibility, in disputed paternity pro­
ceedings, of evidence to rebut mother's 
claim of prior chastity, 59 ALR3d 659.

Statute of limitations in illegitimacy or 
bastardy proceedings, 59 ALR3d 685.

Long-arm statutes, obtaining jurisdic­
tion over nonresident parent in filiation or 
support proceeding, 76 ALR3d 708.

Legitimation by marriage to natural

father of child born during mother's mar- 
riege to another, 80 ALR3d 219.

Proof of husband's impotency or sterility 
as rebutting presumption of legitimacy, 84 
ALR3d 495; 14 Am. Jur. POF2d, pp. 
409-481.

Who may dispute presumption of legit­
imacy of child conceived or born during 
wedlock, 90 ALR3d 1032.

Right of indigent defendant in paternity 
suit to have assistance of counsel at state 
expense, 4 ALR4th 363.

Right of illegitimate child to maintain 
action to determine paternity, 19 ALR4th 
1082.

Sec. 25.20.060. Custody of the child, (a) If there is a dispute over 
child custody, either parent m a y  petition the superior court for resolu­
tion of the matter under A S  25.20.060 —  25.20.130. The court shall 
award custody on the basis of the best interests of the child. In 
determining the best interests of the child, the court shall consider all 
relevant factors including those factors enumerated in A S  25.24.150(c).

(b) Neither parent, regardless of the question of the child’s legit­
imacy, is entitled to preference in the awarding of custody.
(c) The court m a y  award shared custody to both parents if shared 

custody is determined by the court to be in the best interests of the 
child. A n  award of Bhared custody shall assure that the child has 
frequent and continuing contact with each parent to the m a x i m u m  
extent possible. (§ 6 ch 63 S L A  1977; a m  § 5 ch 88 S L A  1982)

Effect of amendments. — The 1982 
amendment added the subsection (a) and 
(b) designations, substituted "AS 
25.20.060 -  25.20.130” for "this section 
unless an action between the parents is 
pending under AS 09.55” at the end of the 
drat sentence in subsection (a), substituted 
"AS 09.55.205(d” for "AS 09.55.205" at 
the end of the subsection (a), and added 
subsection tc).

Editor's notes. — Section 1, ch. 88, SLA 
1982, provides: "LEGISLATIVE INTENT,
(a) The legislature finds that it is 
generally desirable to assure a minor child 
frequent and continuing contact with both 
parents after the parents have separated 
or dissolved their marriage and that it is in 
the public interest to encourage parents to 
share the rights and responsibilities of 
child rearing. While actual physical 
custody may not be practical or appropri­
ate in all cases, it is the intent of the leg­
islature that both parents have the 
opportunity to guide and nurture their 
child and to meet the needs of the child on 
an equal footing beyond the considerations

of support or actual custody.
(b) The legislature also finds that it ia in 

the best interests of a child to encourage 
parents to implement their own child care 
agreements outside of the court setting.”

Collateral references 10 Am. Jur.
2d, Bastards, i i  60-66.

Modification of child support order as 
justified by change in circumstances, 1 
Am. Jur. POF2d, pp. 1-63.

Pleadings in custody litigation, 22 Am. 
Jur. Trials, pp. 347-516.

Court's power in habeas corpus pro­
ceedings relating to custody of child to 
adjudicate questions as to child's support, 
17 ALR3d 764.

Award of custody of child where contest 
is between child's father and grandparent, 
25 ALR3d 7.

Award of custody of child where contest 
is between child's parents and 
grandparents, 31 ALR3d 1187.

Modern status of maternal preference 
rule or presumption in child custody cases, 
70 ALR3d 262.
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8 25.20.060 § 25.20.070 Marital and D omestic R elations § 25.20.090
Award of custody of child when contest 

is between natural parent and step-parent, 
10 AUUth 767.

Right of incarcerated mother to retain

custody of infant in penal institution, 14 
ALR4th 748.

Propriety of awarding joint custody of 
children, 17 AUUth 1013.

Sec. 25.20.070. Temporary custody of the child. Unless it is 
shown to be detrimental to the welfare of the child, the child shall have, 
to the greatest degree practical, equal access to both parents during the 
time that the court considers an award of custody under A S  25.20.060 
—  25.20.130. (§ 6 ch 88 S L A  1982)

Editor’s notes. — For legislative intent 
behind the 1982 change in the child 
custody law, see editor’s note to AS 
25.20.060.

Collateral references. — Necessity of 
notice of application for temporary custody 
of child, 31 ALR3d 1378.

Sec. 25.20.080. Mediation of child custody matter, (a) At any
time within 30 days after a petition for child custody is filed under A S  
25.20.060 the court m a y  order the parties to submit to mediation. Each 

kshall have the right to challenge peremptorily one mediator 
appoif

(b) Mediation shall be conductedifrformally as a conference, or by 
telephonerV  series of confereneeafas determined by the mediator. The 
parties to thdaction and a a/spri-appointed representative of the minor 
children shalnattend.

(c) If the medmbdr determines that mediation efforts are 

unsuccessful, thjytoediator shall terminate mediation and notify the 
court that mpdlatiofc efforts have failed. The custody proceeding shall 
proceed ip'fne usuaPwanner.

(4U  Jpon submissiomof the parties to mediation under this section, 
.'A^nding child custody laroceeding shall be stayed for a period of 30 
/aays or until the court is notified that mediation efforts have failed. All 
court orders made during tne pending custody proceeding remain in 
effect during the period of mwiation.

(e) Costa of mediation shall Dhpaid as ordered by the court by one 
party, by both parties, or by the suite if both parties are indigent. (§ 6 
ch 88 S L A  1982)

Sec. 25,20.090. Factors for consideration in awarding shared 
child custody. In determining whether to award shared custody of a 
child the court shall consider

(1) the child’s preference if the child is of sufficient age and capacity 
to form a preference;

(2) the needs of the child;

(3) the stability of the home environment likely to be offered by each 
parent;

(4) the education of the child;
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Sec. 25.24.180. Effect of divorce. The effect of a judgment 
decreeing a divorce is to restore the parties to the state of unmarried 
persons. (§ 12.16 ch 101 S L A  1962)

§ 25.24.180 Marital and D omestic Relations § 25.24.200

Revisor’s notes. — Formerly AS 
09.55.230. Renumbered in 1983.

Collateral references. — Effect of 
annulment of marriage on rights arising 
out of prior acts of or transactions between 
parties, 2 ALR2d 637.

Divorce or annulment as affecting will 
previously executed by husband or wife, 18 
ALR2d 697.

Pendency of prior action for absolute or 
limited divorce between same spouses in 
same jurisdiction as precluding subse­
quent action of like nature, 31 ALR2d 442.

Effect of divorce upon right to adminis­
ter upon estate of spouse, 34 ALR2d 876.

Effect of divorce or annulment on compe­
tency of one former spouse as witness 
against other in criminal prosecution, 38 
ALR2d 570.

Paternity, legitimacy, or legitimation as 
determined in action for divorce, separa­
tion, or annulment upon vacating or 
opening decree, 65 ALR2d 1390.

Effect of divorce on homestead, 84 
ALR2d 703.

Effect of divorce on widow’s pension or 
bonus rights or social security be lefits, 85 
ALR2d 242.

Presumption of legitimacy of child bom 
after annulment, divorce, or sepai ation, 46 
ALR3d 158.

Divorce or annulment as affecting will 
previously executed by husband or wife, 71 
ALR3d 1297.

Spouse's liability, after divorce, for com­
munity debt contracted by other spouse 
during marriage, 20 ALR4th 211.

Article 2. Dissolution of Marriage.

Section Section
200. Dissolution of marriage 240. Effect and modification of decree
210. Petition for dissolution 250. Forms
220. Hearing 260. Miscellaneous
230. Judgment

Cross references. — For interaction 
between ch. 260, SLA 1976 and court rules 
in effect at that time, see § 2, ch. 260, SLA 
1976, in the Temporary and Special Acts.

Collateral references. — 24 Am. Jur. 
2d Divorce and Separation, §§ 147-155, 
166.

27A C.J.S., Divorce, § 41.
Validity, construction, and effect of 

"no-fault” divorce statute providing for 
dissolution of marriage upon finding that 
relationship is no longer viable, 55 ALR3d 
581.

Fault as consideration in alimony, 
spousal support, or property division 
awards pursuant to no fault divorce, 86 
ALR3d 1116.

What constitutes "incompatibility” 
within statute specifying it as substantive 
ground for divorce, 97 ALR3d 989.

Dissolution of marriage on statutory 
ground of incompatibility, 19 Am. Jur. 
POF2d, pp. 221-238.

I

Sec. 25.24.200. Dissolution of marriage, (a) A  husband and wife 
|f together m a y  petition the superior court for the dissolution of their 
marriage under A S  25.24.200 —  25.24.260 if the following conditions 
exist at the time of filing the petition:

(1) incompatibility of temperament has caused the irremediable 
breakdown of the marriage;
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§ 25.24.200 A laska Statutes § 25.24.200 § 25.24.
(2) if there are minor children of the marriage or the wife is preg- o  

nant, the spouses have agreed on which spouse or third party shall be 
awarded custody of each minor child of the marriage and the extent of 
visitation, including visitation by grandparents and other persons, and 
support to be provided on the children’s behalf, whether the payments 
are to be made through the child support enforcement agency and the 
tax consequences of that agreement;
(3) the spouses have agreed as to the distribution of all jointly owned 

real and personal property and the payment of spousal support, if any, 
and the tax consequences resulting from these payments; and

(4) the spouses have agreed as to the payment of all unpaid obli­
gations incurred by either or both of them, and as to payment of obli­
gations incurred jointly in the future.

(b) A  husband or wife m a y  separately petition for dissolution of their 
marriage under A S  25.24.200 —  25.24.260 if the following conditions 
exist at the time of filing the petition:

(1) incompatibility of temperament, as evidenced by extended 
absence or otherwise, has caused the irremediable breakdown of the 
marriage;

(2) the petitioning spouse has been unable to ascertain the other 
spouse’s position in regard to the dissolution of their marriage and in 
regard to the division of property, payment of debts, and custody, sup­
port and visitation because the whereabouts of the other spouse is 
unknown to the petitioning spouse after reasonable efforts have been 
made to locate the absent spouse; and

(3) the other spouse cannot be personally served with process inside 
or outside the state. •*

(c) Nothing in this section prohibits a spouse who has been 
personally served with a copy of a petition made under (a) of this 
section from executing an appearance, waiver of time to answer, and 
waiver of notice of hearing. The appearance and waivers shall include 
an acknowledgment signed before an officer authorized to administer 
an oath or affirmation that the spouse being served has read the peti­
tion; assents to the terms relating to custody of the children, child 
support, visitation, spousal support and resultant tax consequences, 
division of property, and allocation of debts; agrees that the conditions 
otherwise required by (a) of this section exist; understands fully the 
nature and consequences of the action; and is not signing the 
appearance and waivers under duress or coercion.

(d) The action created under this section is separate from the action 
created by A S  25.24.010. The procedures prescribed by A S  25.24.200 —
25.24.260 do not apply to an action brought under A S  25.24.010, nor do 
procedures prescribed under A S  25.24.010 —  25.24.180 apply to an 
action brought under thiB section, except as specifically provided. (§ 1 
ch 260 S L A  1976; a m  § 2 ch 15 S L A  1982)
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f 25.24.200 § 25.24.210 Marital and D omestic R elations § 25.24.210
Revisor’e notes. — Formerly AS

09.55.231. Renumbered in 1983.
Cross references. — For jurisdiction of 

court to consider child custody, see As 
25.30.020.

Effect of amendments. — The 1982 
amendment, in subsection (a), inserted 
"including visitation by grandparents and 
other persons” in the middle of paragraph
(2).

NOTES TO DECISIONS

Jurisdiction. — The superior court has 
no jurisdiction to make the "child custody 
determination” that is a prerequisite to 
the entry of a decree of dissolution under 
AS 25.24.230(a) unless one of the condi­
tions listed in AS 25.30.020(a) exists.

Layne v. Niles, Sup. Ct. Op. No. 2396 (File 
No. 5887), 632 P.2d 234 (1981).

Cited in Szmyd v. Szmyd, Sup. Ct. Op. 
No. 2472 (File No. 5854), 641 P.2d 14 
(1982).

Sec. 25.24.210. Petition for dissolution, (a) The caption in a peti­
tion for dissolution of marriage under A S  25.24.2J0 —  25.24.260 shall 
be styled substantially "In the M a t  er of the Dissolution of the M a r­
riage of................ a n d .................”

(b) The petition shall be filed with ihe superior court and shall either

(1) recite that the conditions enumerated under A S  25.24.200(a) 
exist and shall be signed and verified by both of the petitioners or by 
one petitioner, if that petitioner personally'serves the petition on the 
other spouse iWWordance with the AIm m  Rules of Civil Procedure in 
anticipation thaMhe spouse will «.om$y with A S  25.24.200(c); or

(2) recite that the conditions (^mmerated under A S  25.24.200(b) 
exist and be signecfsajd verified/fry one of the petitioners.

(c) The petition shaft state tKat the spouse or spouses executing the 
petition consent to the jwisjKction of the court.

(d) The petition shall mquest that the marriage be dissolved and 
that the prior name of a^po^se be restored, if desired by that spouse.

(e) If the petition is ̂ r oughrW both spouses under A S  25.24.200(a), 
the petition shall stat<5 in detail tR^terms of agreement as between the 
spouses with rcgarirco the custody ot><hildren, child support, visitation, 
spousal support aJu tax consequences/ifany, division of property, and 
allocation of detps, and, in addition, shall state

(1) the respe^ive occupations of the spouses;
(2) the incjope, assets, and liabilities of theVqspective spouses at the 

time of filing the petition;
(3) the date and place of the marriage;
(4) the name, date of birth, and current custodial status of each 

minor child b o m  of the marriage or adopted by the petitioners;
(5) whether the wife is pregnant;
(6) other facts and circumstances which the petitioners believe 

should be considered; and
(7) any other relief sought by the spouses. (§ 1 ch 260 S L A  1976)

€ j
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§ 25.24.220 Alaska Statutes § 25.24.230 § 25.24

Revisor's notes. — Formerly AS
09.55.232. Renumbered in 1983.

Sec. 25.24.220. Hearing, (a) After a petition for dissolution is filed 
under the provisions of A S  25.24.210, a hearing shall be scheduled in 
accordance with the Alaska Rules of Civil Procedure.
(b) If the petition is brought by both spouses under A S  25.24.200(a), 

both the husband and wife are required to attend the hearing 
personally and not through counsel unless the court, for good cause, 
provides otherwise, or unless a spouse has complied with A S  
25.24.200(c), in which case only the spouse filing the petition is 
required to attend. Either spouse m a y  have counsel at the hearing.
(c) if the petition is brought by one spouse under A S  25.24.200(b), 

that spouse shall submit proof of diligent inquiry as to the whereabouts 
of the absent spouse and provide notice by publication, posting, or other 
means as ordered by the court in accordance with the Alaska Rules of 
Civil Procedure.

(d) If the petition is\rought by both spouses under A S  25.24.200(a), 
the court shall examine petitioners/or petitioner present and con­
sider whether

(1) the spouses fully underS|gnd / h e  nature and consequences of 
their action;

(2) the agreements between' t W  spquses concerning child custody, 
child support, and visitation are fair, jus^njd equitable as between the 
spouses and in the best intareslts of the chilcli*ijof the marriage;
(3) the agreements betweeft the spouses relating to the division of 

property, spousal support, ̂ n d  the allocation of obligations are fair, 
just, and equitable; and"

(4) the conditions ih£&S 25.24.200(a) have been met.
(e) If the petition i/orought by one spouse under A S  25.24.200(b), 

the court shall examJpe the petitioner and consider whether the peti­
tioner fully undersyids the nature and consequences of the action and 
whether the conditions in A S  25.24.200(b) have been met.

(f) The court m a y  appoint a guardian ad litem to represent the best 
interests of the child. Appointment of a guardian ad litem or attorney 
for the child shall be made under the terms of A S  25.24.310.

(g) The court m a y  amend the agreements between the spouses 
relating to child custody, child support, visitation, spousal support, 
division of the property, and allocation of obligations, but only if both 
petitioners concur in the amendment. (§ 1 ch 260 S L A  1976)

Revisor's notes. — Formerly AS
09.55.233. R e n u m b e r e d  i n  1983.

Sec. 25.24.230. J u d g m e n t  (a) If the petition is brought by one or 
both spouses under A S  25.24.200(a), the court m a y  grant the spouses 
a final decree of dissolution and shall provide the other relief as pro-
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FISCAL NOTE
STATE OF ALASKA Bill No. HB 136

1991 LEGISLATIVE SESSION

Revision Date:_____________________
Title: An Act relating to dlvofce, dto-

Sponsor
Requestor:

solution, and child custody

Department Affected: 
BRU:
Components:

Alaska Court System 
Trial Courts

C. Davis
House HESS COMPONENT SERIAL NO. | 000 | 000 \ 000 | 766

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

I CAPITAL I [ I I ~f

1 REVENUE I 1 I 1 1

FUNDING: (Thousands of Dollars)
GENERAL FUNDS 0.0 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS
OTHER

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: None

ANALYSIS: (Attach a separate page If necessary) 

No fiscal impact

Prepared by: C. S. Christensen 111, Staff Counsel _ Phone: 264-8228
Division: Alaska Court System____________________________   Date: 03/04/91

Approved by: Arthur H. Snowden, II, Administrative Director —______
Agency: Alaska Court System pate: 03/04/91
Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(les).
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Alaska State Legislature
H O USE OF R EPR ESEN TA T IV ES

P.O. Box V 
State Capitol 

Juneau, Alaska 99811

Representative Pat Carney, Co-chair 
Representative Georgianna Lincoln, Co-chair 
Health, Education and Social Services Committee

Representative Kay Brown

March 12,1991

House Bill 139/Waste Reduction and Recycling Awards

In reference of the House Health, Education and Social Services Committee 
hearing on House Bill 139 on Wednesday, March 13 please find attached the 
following materials:

1. Sponsor Statement
2. Sectional Analysis
3. Copy of HB 139
4. Additional Background Material

—  Survey of Consumer Interest in Recycling
—  Summary of the Waste Not Washington Act

If you have questions concerning this legislation, please let me know or 
contact Cathy Donadio of my staff at 465-4998.

Official Business

TO:

FROM:

DATE:

SUBJ:

enclosures



A l a s k a  E n v i r o n m e n t a l  L o b b y ,  I n c
P.O. Box 22151 Juneau, Alaska 99802 907-463-3366

AEL TESTIMONY

HB 139 - POLLUTION PREVENTION RECOGNITION

I am a volunteer with the Alaska Environmental Lobby which is a 
coalition of 19 member groups throughout the State. We strongly support 
HB 139 and applaud the Representatives who introduced and support this 

bill.

I believe we are all familiar with the merits of recycling and waste 
reduction. We know it will save energy and natural resources, reduce 
air and water pollution, and reduce the amount of waste entering our 

landfills.

This bill through public recognition will make a positive step toward 

reducing the waste stream in Alaska.

By encouraging recycling and waste reduction in schools we can provide 

environmentally sound knowledge and skills to future generations.

We encourage you to approve this bill and provide the recognition that 
those involved in preventing pollution deserve.

CLEAN AIR COALITION • PRINCE WILLIAM SOUNO CONSERVATION ALLIANCE • ALASKA CENTER FOR THE ENVIRONMENT 
ALASKA CHAPTER, SIERRA CLUB • JUNEAU GROUP, SIERRA CLUB • KNIK GROUP. SIERRA CLUB • DENALI GROUP. SIERRA CLUB 
ANCHORAGE AUDUBON SOCIETY • ARCTIC AUDUBON SOCIETY • DENALI CITI2ENS'COUNCIL • ALASKA FRIENDS OF THE EARTH 

JUNEAU AUDUBON SOCIETY • KACHEMAK BAY CONSERVATION SOCIETY • KENAI PENINSULA AUDUBON SOCIETY • KODIAK AUDUBON SOCIETY 
LYNN CANAL CONSERVATION • SITKA CONSERVATION SOCIETY • NORTHERN ALASKA ENVIRONMENTAL CENTER 

SOUTHEAST ALASKA CONSERVATION COUNCIL • KNIK CANOERS AND KAYAKERS

Theresa Svancara, AEL Volunteer 
House Education and Social Services Committee 

March 13, 1991



Alaska State Legislature
H O USE OF R EPR ESEN TA T IV ES

Official Business P.O. Box V 
State Capitol 

Juneau, Alaska 99811

Rep. Kay Brown 
3/12/91

Sectional A na ly s is  
HB 139

W aste Reduction and Recycling Recognition A w ard s

Section 1

Findings include that public education regarding recyding is necessary to 
ensure that the public is aware of recycling opportunities.

Section 2

Provides authority for the Department of Environmental Conservation to 
"identify, document, and publicly acknowledge exemplary pollution 
prevention achievements by individuals, businesses or government agencies 
in the state."

Section 3

Establishes a school recyding awards program to be administered by the 
Department of Environmental Conservation, in consultation with the 
Department of Education. Subject to available funding, DEC would be 
authorized to award recognition grants of up to $5,000 each to public schools 
in recognition of their efforts and the efforts of their students to reduce and 
recycle waste generated by the school. The department would provide 
technical assistance to schools upon request.

Section 4

Effective date.



Rep. Kay Brown
2/11/91

Waste Reduction and Recycling Recognition A w ard s 
(work draft dated 11/28/90)

S e c t i o n a l  A n a l y s i s

Section 1

Findings include that public education regarding recycling is necessary to 
ensure that the public is aware of recycling opportunities.

Section 2

Provides authority for the Department of Environmental Conservation to 
"identify, document, and publicly acknowledge exemplary pollution 
prevention achievements by individuals, businesses or government agencies 
in the state."

Section 3

Establishes a school recycling awards program to be administered by the 
Department of Environmental Conservation, in consultation with the 
Department of Education. Subject to available funding, DEC would be 
authorized to award recognition grants of up to $5,000 each to public schools 
in recognition of their efforts and the efforts of their students to reduce and 
recycle waste generated by the school. The department would provide 
technical assistance to schools upon request.

Section 4

Effective date.



3/12/91 Rep. Kay Brown

S P O N S O R  S T A T E M E N T

HB 139 —  Pollution Prevention and Recycling Recognition Awards 

House Bill 139

House Bill 139 would provide for the public recognition of pollution 
prevention, waste reduction and recycling efforts.

Specifically, the legislation would:

1) Establish an Alaska school recycling awards program. Subject to 
available funding, DEC would be authorized to award grants of up to 
$5,000 each to public schools in recognition of their waste reduction 
and recycling efforts; and

2) Authorize DEC to "identify, document and publicly acknowledge 
exemplary pollution prevention achievements by individuals, 
businesses or government agencies."

Discussion

Each day Alaskans produce approximately 3 to 5 pounds of solid waste per 
person. Each year, it is estimated that the state produces as much as 1 billion 
pounds of trash per year. Many communities throughout Alaska are 
confronted with landfill capacity shortfalls that will require substantial capital 
investments to address. The Department of Environmental Cor *rvat?on has 
identified the need for tens of millions of dollars in additional a  ;tal 
investment needed to develop additional landfill and to address sohd waste 
management problems.

Last legislative session, the legislature enacted a statutory hierarchy as part of 
HB 478 (AS 46.06.021) that promotes solid and hazardous waste management 
practices in the following order of priority:

1) waste source reduction >
2) recycling of waste
3) waste treatment; and
4) waste disposal.

Waste reduction and recycling must be a fundamental part of Alaska's solid 
waste management effort. While significant opportunities exist for waste 
reduction and recycling, public education is essential to ensure that



P ro je c t  2 0 0 0 ;  l a v s  I I  B o a rd  o f  D ire c to rs  in s u p p o r t  o f  H ou se  B ill 1 3 9

Thank you for the opportunity to discuss this important bill with the committee 
today.

We have come here today to voice our support for House Bill 139.
The need for aluminum recycling has bcome increasingly evident and has gained 
tremendous momentum since the first aluminum pop canvas made, in 1963.
As of 1985 Americans have used over 70-Billion beverage cans, 94% of them made 
from aluminum. Solid waste experts say that one aluminum can will last over 500 
years in the environment. Clearly Americans need to change their habits about 
recycling.

As a part of the Alaska Youth Ready for Work Project. Project 2000, an alternative 
program within Juneau Douglas High School, has taken a direct interest in the 
recycling of aluminum. Part of the Alaska Youth Ready for Work Project is a focus 
on entrepreneurship as vocational education. Within this program a small group of 
students are expanding upon, JAWS, an already existing recycling business.

' x

JAWS started approximately ten years ago by a young entrepreneur named Marty 
French. Marty French transferred ownership or JAWS to the Juneau Youth Football 
League. For the past several years funds raised by aluminum recycling have 
helped to fund the football program. JAWS was acquired by project 2000 in the 
winter of 1991. For the past several years JAWS has been an integral part of the 
local recycling effort. Project 2000 plans to reopen the business under the new 
name of JAWS TWO in the spring of 1991. Our plans are to explore and understand 
the workings of a small business, with an emphasis on reaching more people and 
increasing the volume of recycled material in Juneau as well as other communities 
in Southeast Alaska.

School is a place to learn. 'Students learn a multiple of ideas from the mathematics 

to language. Education could provide an excellent forum to present the importance 

of protecting the environment and recycling of all materials, giving-thfrt studentja 

lasting concern and interest in recycling. House Bill 139 supports that and for that 

we support House Bill 139. Because if we make a stand now eventually it will 

make an impact on our community and others.

thank you.
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S P O N S O R  S T A T E M E N T

H B  139 —  Pollution Prevention and Recycling Recognition Awards 

House Bill 139

House Bill 139 would provide for the public recognition of pollution 
prevention, waste reduction and recycling efforts.

Specifically, the legislation would:

1) Establish an Alaska school recycling awards program. Subject to 
available funding, DEC would be authorized to award grants of up to 
$5,000 each to public schools in recognition of their waste reduction 
and recycling efforts; and

2) Authorize DEC to "identify, document and publicly acknowledge 
exemplary pollution prevention achievements by individuals, 
businesses or government agencies."

Discussion

Each day Alaskans produce approximately 3 to 5 pounds of solid waste per 
person. Each year, it is estimated that tire state produces as much as 1 billion 
pounds of trash per year. Many communities throughout Alaska are 
confronted with landfill capacity shortfalls that will require substantial capital 
investments to address. The Department of Environmental Conservation has 
identified the need for tens of millions of dollars in additional capital 
investment needed to develop additional landfill and to address solid waste 
management problems.

Last legislative session, the legislature enacteo a statutory hierarchy as part of 
HB 478 (AS 46.06.021) that promotes solid and hazardous waste management 
practices in the following order of priority:

1) waste source reduction ^
2) recycling of waste
3) waste treatment; and
4) waste disposal.

Waste reduction and recycling must be a fundamental part of Alaska's solid 
waste management effort. While significant opportunities exist for waste 
reduction and recycling, public education is essential to ensure that



individuals are aware of these opportunities. Furthermore, the future success 
of Alaska waste reduction and recycling is critically dependent upon the 
positive attitudes and behavior of young Alaskans.

By establishing a recognition awards program for waste reduction and 
recycling efforts, the state can help educate and promote opportunities for 
pollution prevention. House Bill 139 is a cost-effective investment in 
Alaska's future. The extent to which Alaskans can succeed in diverting solid 
waste from our landfills and establish successful recycling programs will 
enable the state to avoid the needless expenditure of millions of dollars for 
costly landfill capacity additions.

In addition, recognition awards for successful pollution prevention efforts 
will help small businesses by identifying positive solutions to pollution 
problems that can have economic as well as environmental benefits. Some 
examples include,

• the efforts of an Anchorage manufacturing company to automate its 
bottle filling process resulting in the reduction of discharged ammonia;

• the decrease in solvent waste by an Anchorage drycleaner through a 
modification of its process allowing for the reuse of solvent and a 
reduction in solvent discharges; and

• the success of an Alaska newspaper to substitute non-toxic soy-based 
inks for petroleum based inks resulting a reduction in the paper's 
hazardous waste management liabilities as well as a reduction in 
occupational health hazards.

These are the kinds of the pollution prevention, waste reduction and 
recycling efforts that House Bill 139 will encourage and recognize.

A  recent survey of Alaska consumers found that 90% of the respondents felt 
that solid waste recycling was a community priority. The survey also found 
that about a third (31%) of the respondents lacked sufficient information 
about how to recycle more. In significant part, these impediments can be 
overcome by better eduction together with the kind of positive incentives and 
reinforcement provided through House Bill 139.
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Thank you for the opportunity to discuss this important bill with the committee 
today.

We have come here today to voice our support for House Bill 139.
The need for aluminum recycling has bcome increasingly evident and has gained 
tremendous momentum since the first aluminum pop can was made, in J 963.
As of 1985 Americans have used over 70-Billion beverage cans, 9AX of them made 
from aluminum. Solid waste experts say that one aluminum can will last over 500 
years in the environment. Clearly Americans need to change their habits about 
recycling. £

As a part of the Alaska Youth Ready for Work Project. Project 2000. an alternative 
program within Juneau Douglas High School, has taken a direct interest in the 
recycling of aluminum. Part of the Alaska Youth Ready for Work Project is a focus 
on entrepreneurship as vocational education. Within this program a small group of 
students are expanding upon, JAWS, an already existing recycling business.

1 -

JAWS started approximately ten years ago by a young entrepreneur named Marty 
French. Marty French transferred ownership or JAWS to the Juneau Youth Football 
League. For the past several years funds raised by aluminum recycling have 
helped to fund the football program. JAWS was acquired by project 2000 in the 
winter of 1991. For the past several years JAWS has been an integral part of the 
local recycling effort. Project 2000 plans to reopen the business under the new 
name of JAWS TWO in the spring of 1991. Our plans are to explore and understand 
the workings of a small business, with an emphasis on reaching more people and 
increasing the volume of recycled material in Juneau as well as other communities 
in Southeast Alaska.

School is a place to learn. ̂ Students learn a multiple of ideas from the mathematics 

to language. Education could provide an excellent forum to present the importance 

of protecting the environment and recycling of all materials. giving-that student;a 

lasting concern and interest in recycling. House Bill 139 supports that and for that 

we support House Bill 139. Because if we make a stand now eventually it will 

make an impact on our community and others.

thank you.



S u r v e y  b y  A n c h o r a g e  R e c y c l i n g  C e n t e r - S e n t  to  A n c h o r a g e  
R e f u s e  c u s t o m e r s  in  A p r i l  1 9 9 0 :

1. Do you consider a solid waste recycling program a community priority?
YES: 3162/3514 90% NO: 367/3514 10%

2. Do you currently recycle?
YES: 2701/3514 77% NO: 812/3514 23%

3. Would you be willing to separate your recyclables if pick-up occurred at your
home?

YES: 3307/3514 94% NO: 207/3514 6 %

4. The value of recyclables will not support curbside pick-ups. Will you be 
willing to pay more than your current refuse bill for curbside pick-up of 
recyclables?

YES: 1994/3514 57%
5. If yes, how much more?

$5.00: 1617/3514 46%
$15.00: 75/3514 2%

6. Should recycling be subsidized by:
Grants: 969/3514 28%
User: 967/3514 27%
N/A: 545/3514 16%

NO: 1520/3514 43%

$10.00: 291/3514 8%
N/A: 1532/3514 44%

Taxes: 673/3514 19%
None:1018/3514 29&



7. What prevents you from recycling more?
Does not: pay: 437/3514 13%
Not sure where to take it: 1095/3514 31%
Inconvenient 1894/3514 54%
Not interested 44/3514 1%
N/A 702/3514 20%

8. Do you believe garbage pick-up should be mandatory in Anchorage?
Yes: 1901/3514 54% NO: 1611/3514 46%

9. Business using cardboard: Will you put cardboard in a separate dumpster 
you receive a 10% rebate on disposal pick-up?

YES: 1139/3514 32% NO: 2313/3514 66%
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Focus
T H E  W A S T E  N O T  W A S H IN G T O N  A C T

The 1989 Washington Legislature passed ESHB 1671, a comprehensive solid waste bill that will 
bring about significant changes in the way Washington citizens handle their garbage. The bill calls 

./o r waste reduction and source separation to become the fundamental strategies of solid waste 
management and establishes an aggressive state goal to achieve a fifty percent recycling rate by 
1995. Local governments will play a very important role in meeting this goal by including waste 
reduction and recycling elements in their comprehensive solid waste management plans. Other key 
provisions of the bill are outlined below.
Funding for the activities under the bill will be provided partly through a surcharge of one percent 
on solid waste collection. A family setting out one garbage cajn per week will pay a maximum of 961 
per year. Those with two cans or more per week will pay up to $1.44 per year. Counties may also 
impose a fee on collection services in unincorporated areas to pay for solid waste planning and 
administration expenses.

W aste R educ tio n  and R ecyc lin g  E lem en ts of Local F lan s______________
Local governments have been required to prepare solid waste management plans detailing how 
they will manage their garbage since the early 1970s. Now, cities and counties will be required to 
include waste reduction and recycling elements in their solid waste management plans written 
according to guidelines developed by the Department of Ecology. Curbside collection of recyclable 
materials will likely be required in most urban areas of the state. The plans must also address 
collection of recyclables in rural areas, monitoring of collection at nonresidential sites, and collection 
of yard wastes.

Waste R eduction  and R ecyc lin g  Educa tion____________________________
A comprehensive statewide public information program to encourage waste reduction, source 
separation, and recycling will be developed by the Department of Ecology. Local governments must 
also conduct educational programs to inform residents how to reduce and recycle their wastes. The 
Department will provide grants to local governments to assist with their educational efforts.

W aste Composition/Recycling S u rvey
The Department of Ecology will conduct a yearly waste composition and recycling survey to track 
the progress toward meeting waste reduction and recycling goals. Washington was one of the first 
states in the nation to conduct waste stream analysis and will continue to lead the way in this regard.

Co llection  A u th o r ity  fo r R ecyc lab le s
The bill clarifies under what circumstances a city, county, or the Utilities and Transportation 
Commission has the authority to arrange for the collection of recyclable materials. Haulers regulated 
by the UTC will be required to use rate structures which encourage waste reduction and recycling.

State A gency Waste R eduction  and R ecyc ling  '__________________
State government will put additional emphasis on its own waste reduction and recycling program 
to ensu re lhat nll-qmplav_ecshave the opportunity to participate in waste reduction and recycling at

mustals&'increase their use of recycled paper products by 50 percent.

School R ecyc lin g
f'UKT

A ugust 1989

schools will be required to implement waste reduction and recycling programs according to 
guidelines developedljy the Department. Schools will be provided with an incentive to maximize 
waste reduction and re<ycling through a new awards program. Three awards of $10,000 will be 
given each year to public schools in the state.

Printod on FUcyckxJ Papor
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Rep. Kay Brown

by B R O W N

OFFERED IN THE HOUSE 
TO: HB 139

A M E N D M E N T

Page 2, line 7, after "up to":

Delete "$5,000", insert "$2,000"

Page 2, after line 15:

Insert a new subsection to read:

"(d) The Department of Environmental Conservation may accept and 
use restricted grants of money or other assistance from private persons 
or groups to fund the awards made under (a) of this section.

(e) The Department of Environmental Conservation may not use state 
money to fund awards made under (a) of this section unless an 
appropriation is made specifically for the purposes of (a) of this 
section."
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S P O N S O R  S T A T E M E N T

H B  1 4 6

H B  1 4 6  w o u l d  p r o h i b i t  a  c o u r t  f r o m  a l l o w i n g  a  d i v o r c e  d e c r e e  w h i l e  

r e s e r v i n g  p r o p e r t y  d i v i s i o n  i s s u e s  f o r  a  l a t e r  t i m e .  A l t h o u g h  t h e r e  

m a y  b e  s o m e  a d v a n t a g e s  t o  s e p a r a t i n g  t h e  i s s u e s ,  I  b e l i e v e  t h a t  t h e  

d i s a d v a n t a g e s  f a r  o u t w e i g h  t h e  a d v a n t a g e s .

D i s a d v a n t a g e s  i n c l u d e  t h e  f o l l o w i n g :

I n c e n t i v e  t o  f i n a l i z e  f i n a n c i a l  m a t t e r s  i s  r e d u c e d ,  

p a r t i c u l a r l y  f o r  t h e  p a r t y  w i t h  t h e  m a j o r i t y  o f  t h e  a s s e t s .

D e l a y  p r o l o n g s  a n d  e x a c e r b a t e s  l i t i g a t i o n .

L a c k  o f  s e t t l e m e n t  a n d / o r  r e m a r r i a g e  c a n  c o m p l i c a t e  n e w  l i v e s  
f o r  b o t h  p a r t i e s .

I n v o l v e d  p a r e n t s  c a n  s e e m  t o  p u t  t h e i r  o w n  n e e d s  a h e a d  o f  

t h o s e  o f  t h e i r  c h i l d r e n .

G a p s  i n  m e d i c a l  i n s u r a n c e  c a n  o c c u r .

R e a l  p r o p e r t y  t i t l e  c a n  b e  i n  q u e s t i o n  i f  o n e  p a r t y  d i e s .

T h e  p a r t y  w i t h  f e w e r  a s s e t s  h a s  n o  c o n t r o l  o v e r  t h e  p r o p e r t y  

i n  q u e s t i o n .

I f  e i t h e r  p a r t y  d i e s ,  t h e  e x - s p o u s e  h a s  l o s t  s t a t u s  i n  l i f e  

i n s u r a n c e  a n d  i n h e r i t a n c e  r i g h t s .

T h e  o n e  a d v a n t a g e  t h a t  c a n  b e  c i t e d  i s  t h a t  i t  a c c e l l e r a t e s  t h e  

a c t u a l  d i s o l v i n g  o f  t h e  r e l a t i o n s h i p  a s  t h e  t i m e  n e e d e d  f o r  a 

d i v o r c e  i s  l e s s  t h a n  t h e  t i m e  n e e d e d  f o r  t h e  s e t t l e m e n t  a n d  

d i s p o s i t i o n  o f  t h e  m a r i t a l  e s t a t e .

I h a v e  a t t a c h e d  i n f o r m a t i o n  s u p p l i e d  b y  t h e  L e g i s l a t i v e  R e s e a r c h  

A g e n c y .  A f t e r  r e a d i n g  t h i s  m a t e r i a l  I b e l i e v e  y o u  w i l l  a g r e e  t h a t  

t h e  d i s a d v a n t a g e s  f a r  o u t w e i g h  t h e  a d v a n t a g e s  a n d  I u r g e  y o u r  

s e r i o u s  c o n s i d e r a t i o n  o n  t h i s  m a t t e r .



A l a s k a  S t a t e  L e g i s l a t u r e

Legislative Research Agency

P.O. Box Y 
Juneau. AK 99811-3100 

Phone: (907) 163-3991 
Fax: (907) 163-3331

F e b r u a r y  25, 1991

MEMORANDUM

TO: R e p r e s e n t a t i v e  R a mo n a  Barnes

FROM: P a t r i c i a  Y oung

L e g i s l a t i v e  An;

RE: B i f u r c a t e d  D i v o r c e  P r o c e e d i n g s

R e s e a r c h  R e q ue s t  91.171

You r e q u e s t e d  i n f o r m a t i o n  on th e  n u m b e r  o f  st a t e s  w h i c h  a l lo w  b i f u r c a t e d  

divorces, i.e., d i v o r c e s  in w h i c h  the actual d i v o r c e  and e c o n o m i c  and c hild 

c u s t o d y  issues are h a n d l e d  separa t e l y.  You a sked for any s t a t i s t i c s  r e a d i l y  

av a i l a b l e  on the n u m b e r  of d i v o r c e s  h a n d l e d  in this m a n n e r  and for i n f o rm a t i o n  

on p r o b l e m s  and b e n e f i ts  a s s o c i a t e d  w i t h  the practice.

B i f u r c a t i o n  is a s t a ndard c o u r t  practice, a p p l i c a b l e  to a va r i e t y  o f  case 

types. D i v o r c e  is one  t ype of case w h i c h  m a y  be bi f u r c at e d .  A c c o r d i n g  to 

S i d n e y  Siller, p r e s i d e n t  o f  the Ins t i tu t e  fo r  the S t u d y  of M a t r i m o n i al  Laws, 

m o s t  s t a t e s  a l l o w  for b i f u r c a t e d  d i v o r c e  a c t i o n s  e i t h e r  by r u l e  or by  p r actice, 

ra t h e r  tha n  by s t a tute. D e t e r m i n a t i o n  o f  t h e  e x a c t  n u m b e r  o f  states w h i c h  do 

b i f u r c a t e  d i v o r c e  p r o c e e d i n g s  is, t h e r e f o re ,  d i f f i c u l t  t o  d e t er m i n e .  N e i t h e r  

Mr. S i l l e r  nor r e s e a r c h e r s  at the A m e r i c a n  Ba r  Fo u nd a t i o n ,  w h i c h  is the 

r e s e a r c h  a r m of the A m e r i c a n  Bar A s s o c i a t i o n ,  w e r e  a w a r e  o f  any c o m p i l a t i o n s  

of d a t a  on this subject.

The p r i m a r y  j u s t i f i c a t i o n  g e n e r a l l y  c i te d  for the p r a c t i c e  of b i f u r c a t i n g  

d i v o r c e  p r o c e e d i n g s  is that the s e p a r a t i o n  o f  d i v o r c e  f r o m  c u s t o d y  or p r o p e r t y  

s e t t l e m e n t  issues e x p e d i t e s  matters, e n c o u r a g e s  s e t t l e m e n t s  (rather than 

c o n t i n u e d  l i t i g a t i o n )  and allows i n d i v i d u a l s  w i t h  i r r e t r i e v a b l y  b r o k e n  

m a r r i a g e s  to begin to d i s e n t a n g l e  t h e i r  a f f a i r s  and to r e s t r u c t u r e  t h e i r  

se p a r a t e  lives. Not uncomm o n l y ,  one o r  both i n d i v i d u a l s  w i s h  to remarry, and 

r e q u e s t s  f o r b i f u r c a t i o n  issue f rom a d e s i r e  to m o v e  to w a r d  that goal. 

S o m e t i m e s  m a t t e r s  are c o m p o u n d e d  by a s ense o f  u r g e n c y  to l e g i t i m i z e  the birth 

of an e x p e c t e d  child. B i f u r c a t i o n  a l s o  all o w s  fo r  c e r t a i n  tax ad v a nt a g e s :  

r a t h e r  than fil i n g  in the less a d v a n t a g e o u s  m a r r i e d - b u t - s e p a r a t e  ca t e g o r y,  ex- 

spcu s e s  m a y  file as sin g l e  adults or j o i n t l y  if the y  have r emarried. 

A d d i t i o n a l l y ,  the p r a c t i c e  ma y  a l l o w  i n d i v i d u a l s  w i t h  i r r e p a r a b l y  e r o d e d  

r e l a t i o n s h i p s  to d i s c o n t i n u e  financial r e s p o n s i b i l i t y  fo r  f a m i l y  m e m b e r s  for 

w h o m  t h e y  no l o n g e r  w i s h  to be res p o ns i b l e .  T h e  t h e o r y  b e h i n d  the p r a c t i c e  of 

b i f u r ca t i o n ,  as it r e l a t e s  to d i v o r c e  p r o c e e d i n g s ,  is t h a t  p e o p l e  w h o  w i s h  to 

be d i v o r c e d  o u g h t  to be a l l o w e d  t o  do so, an d  s h o u l d  n o t  h a v e  t h e i r  personal 

lives held h o s t a g e  to e c o n o m i c  demands.

7 x < r p o ^ t
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O p p o n e n t s  of b i fu r c a t e d  d i v o r c e  p r o c e e d i n g s  c o n t e n d  that a l l o w i n g  i n d i v id u a l s  

to d e l a y  such basic human r e s p o n s i b i l i t i e s  as the care of one's c h i l d r e n  and 

t he r e s o l u t i o n  of one's financial affa i r s  i n e v i t a b l y  c o m p l i c a t e s  and a gg r a v a t e s  

t he original problems. A c c o r d i n g  to Lynn Go l d - B i k i n,  a r e p r e s e n t a t i v e  of the 

A m e r i c a n  Bar A s s o c i a t i o n  on this issue, p r o b l e m s  u s u a l l y  o u t w e i g h  benefits. 

T h e  f o l l o w i n g  r e p r es e n t  the m a j o r  probl e m s a s s o c i a t e d  wit h  b i f u r c a t e d  d ivorces.

The g r a n t i n g  of a final d e c r e e  o f  d i v o r c e  s e p a r a t e  f r o m  r e s o l u t i o n  

o f  c u s t o d y  a n d / o r  financial m a t t e r s  m a y  red u c e  the i n c e n t iv e  to 

f i n a l i z e  those issues e x p e d i t i o u s l y ,  p a r t i c u l a r l y  fo r  the p arty 

w ith m o r e  money. Th e  p ar t y  wh o  stands to lose assets in an 

e c o n o m i c  d i s t r i b u t i o n  m a y  d e l a y  s e t t l e m e n t  in the hop e  tha t  the 

d e p e n d e n t  p a r t y  will e v e n t u a l l y  a gree to accept less in o r d e r  to 

have the issue f i n a l l y  resolved.

In cases w i t h o u t  the p o s s i b i l i t y  o f  a m u t u a l l y  a g r e e a b l e  

settlement, b i f u r c a t i o n  p ro l o n g s  and e x a c e r b a t e s  l it i g ation.

U n r e s o l v e d  and u n r e c o n c i l e d  old b us i n e s s  hind e r s  the parties' 

effo r t s  to r e s t r u c t u r e  t h e i r  lives. R emarriage, a l t h o u g h  it may 

s a t i s f y  the emotional needs o f  on e  or both parties, fu r t h e r  

c o m p l i c a t e s  m a t t e r s  and al m o s t  i n e v i t a b l y  f u r t h e r  redu ce s  the 

w e a l t h i e r  part y' s  i n c en t i v e  to r e s o l v e  financial a n d / o r  c u s t o d y  

issues.

B i f u r c a t e d  d i vorces, e s p e c i a l l y  w h e n  f o ll o w e d  by r e m a r r i a g e s , m a y  

p rove v e r y  d i s r u p t i v e  f o r  children, p a r t i c u l a r l y  if t h e y  come to 

b elie v e  t hat t h ei r  p a r e n t s  c o n s i d e r  t h e i r  own n eeds and w i s h e s  as 

m o r e  i m p o r t a nt  than t h o s e  of t h e i r  children.

E l i g i b i l i t y  for medical i n s u r an c e  c o v e r a g e  p r o v i d e d  t h r o u g h  one 

part y ' s  e m p l o y m e n t  and e x t e n d i n g  to th e  spou s e  and c h i l d r e n  is no 

lo n g e r  a v a i l a b l e  f o r  the ex-s p o u se .  A l t h o u g h  a l t e r n a t e  ins u r a nc e  

m a y  be available, gaps in c o v e r a g e  can o c c u r  at a time when  

i n d i v i d u a ls  are p a r t i c u l a r l y  v u l n e r a b l e  d u e  to in c r e a s e d  stress.

T h e  real p r o p e r t y  o w n e r s h i p  status o f  t e n a n c y  by the e nt i r e t y - -  

w h i c h  carr i es  a right of  s u r v i v o r s h i p - - i s  a v a i l a b l e  o n l y  to m a r r i e d  

couples. Onc e  a d i s s o l u t i o n  is final, o w n e r s h i p  status converts, 

by o p e r a t i o n o f  law, to t e n a n c y  in common. M o r e  like a 

partnership, t e n a n c y  in co m m o n  does not afford the same 

p r o t e c t i o n s - - s u c h  as r ight o f  s u r v i v o r s h i p - - a s  does t e n a n c y  by the 

entirety.

In a b i f u r c a t e d  d i v o r c e  procee d i ng ,  the p a r t y  w ith f e w e r  assets 

has lost the p r o t e c t i o n  a f f o rd e d  by s t a t u t e  to a spo us e  and y e t  has 

not ga i n ed  the p r o t e c t i o n  o f  a v alid p r o p e r t y  s e t t l e m e n t  agreement. 

P r o perty o wned at the tim e  o f  d i v o r c e  ma y  have di mi n i s h e d ,  

increased, or d i s a p p e a r e d  by the t i m e  of e c o n o m i c  di s t r i b u t i o n .
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A n y  o f  t h e s e  e v e n t s  m a y  c au s e  t h o r n y  problems, p a r t i c u l a r l y  if the 

c o u r t  has d e f e r r e d  v a l u a t i o n  of assets until d i s t r i b u t i o n .  Little 

p r o t e c t i o n  e x i s t s  for the rightful assets o f  an e x - s p o u s e  if the 

w e a l t h i e r  p a r t y  d i mi n i s h e s  or hides assets, retires, o r  d e c l a r e s  

b a n k r u p t c y  a f t e r  the d i v o r c e  but p r i or  to the p r o p e r t y  settle m e n t.

In th e  e v e n t o f  the d e a t h  o f  e i t h e r  party, as an e x - s p o u s e  w i t h o u t  

the p r o t e c t i o n  o f  a valid p r o p e r t y  s e t t l e m e n t  ag reement, the 

s u r v i v i n g  p a r t y  or h eirs w o u l d  have d i f f i c u l t y  c l a i m i n g  b e n e f i c i a r y  

status u n d e r  any life ins u r a n c e  p o l i c y  the o t h e r  m i g h t  hav e  held. 

Likewise, c o m p l e x  i nh e r i t a n c e  q u e s t i o n s  w o u l d  ensue. E s t a b l i s h i n g  

a c l e a r  r i g h t  to inhe r i t  w o u l d  be p a r t i c u l a r l y  c o m p l e x  if on e  or 

both p a r t i e s  had remarried.

A t t a c h e d  is a c o p y  of H o ik  v .  H o ik  464 A . 2d 1359 (PA S u p e r . 1983), w h i c h  is 

c o n s i d e r e d  the lead c a s e  in P e n n sylvania. J u d g e s  in this case held that 

a l t h o u g h  unusual s i t u a t i o n s  c o u l d  o c c u r  in w h i c h  a s i n g l e  o r d e r  w o u l d  not 

suffice, d i v o r c e s  a c t i o n s  s h o u l d  not be b i f u r c a t e d  as a m a t t e r  o f  course. 

H o ik  v .  H o ik  c l e a r l y  s u m m a r i z e s  b e n e f i t s and potential p r o b l e m s  o f  the 

p ra c t i c e , and d e l i n e a t e s  u n d e r  w h a t  c o n d i t i o n s  and c i r c u m s t a n c e s  it sh o u l d  be 

c o n s id e r e d .

Ms. G o l d - B i k i n  n o t e s  t h a t  in 1979, a judicial i n q u i ry  held in N e w  J e r s e y - -  

g e n e r a l l y  c o n s i d e r e d  a r a t h e r  f o r w a r d - t h i n k i n g  s t a t e - - p r o d u c e d  th e  Pash m an  

R e p o r t  w h i c h  r e c o m m e n d e d  a g a i n s t  th e  p r a c t i c e  of b i f u r c a t e d  d i v o r c e s  for m a n y  

o f  the r e a s o n s n o t e d  above, d e s p i t e  th e  le n g t h  of time n e e d e d  to r e s o l v e  mo s t  

c a s e s  t h r o u g h  the o v e r l o a d e d  trial courts in that state. S u b s e q u e n t  to the 

P a s h m a n  Report, N e w  J e r s e y ' s  c h i e f  j u s t i c e  sent out a judicial d i r e c t i v e  

a g a i n s t  the pra c t i c e . S i n c e  that time, b i f u r c a t i o n  o f  d i v o r c e  cases in N ew  

J e r s e y  is g e n e r a l l y  d i s c o u r a g e d  and e x t r e m e l y  rare: one m u s t  s h o w  except i o n a l  

c i r c u m s t a n c e s  for the c o u r t  to e x e r c i s e  its d i s c r e t i o n  to g r a n t  b i f u r ca t i o n .  

T h e  a t t a c h e d  c o p y  o f  L e v e n t h a l  v .  L e v e n t h a l 571 A . 2d 34 8  (NJ S u p e r . C h . 1989) 

p r o v i d e s  a s u m m a r y  o f  a r g u m e n t s  for and a g a i n s t  b i f u r c a t i o n ,  as d i s c u s s e d  in 

t he Pash m a n  Report, as well as a r e v i e w  o f  cas e  l a w  on t he  subject.

In its d i s c u s s i o n ,  the N e w  J e r s e y  c o u r t  noted tha t N e w  Y o r k  cas e  law c o n c l u d e s  

t hat w h e n  c o m p l e x  financial issues are involved, s e t t l e m e n t s  or eas y answ e r s  

m a y  be less l i k e l y  onc e  d i s s o l u t i o n s  are granted. ( B e cause of this, a c c o r d i n g  

to Mr. Siller, final j u d g m e n t s  in N e w  Y o r k  f r e q u e n t l y  are not e n t e r e d  until all 

issues are f in a l i z e d . )  Th e F l o r i d a  court was also c ited as h o l d i n g  that the 

s plit p r o c e d u r e  sh o u l d  be used o n l y  if c l e a r l y  in the b est in t e r e st s  o f  the 

p a r t i e s  and chi l d r e n .  F l o r i d a  h olds t hat the " c o n v e n i e n c e  o f  o n e of the 

p a r t i e s  for e a r l y  r e m a r r i a g e '  does not j u s t i f y "  a bif u rc a t i o n .

I n t e r e s t i n g ly ,  the N e w  J e r s e y  c ou r t  c o n c l u d e s  t hat " r e a l i s t i ca l l y ,  . . . th e  

actual d i v o r c e  a p p ea r s  to  be a n c i l l a r y  t o  th e  financial is s u e s . "  T h e  ideal 

o f  the i n s u l a r  f a m i l y  u n i t - - t w o  adults and t h e i r  b i ological c h i l d r e n - - i s  no 

l o n g e r  the r e a l i t y  in t h i s  society. Thus, p r o b l e m s  w h i c h  m i g h t  at f irst 

r e a d i n g  seem u n l i k e l y  may, in fact, be c o m m o nplace. Ann Moss, d e p u t y  d i r e c t o r
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of the Pens i o n  Rights C e n t e r - - a n  independent, n o n p r o f i t  o r g a n i z a t i o n  f u n d e d  in 

part by the A m e r i c a n  A s s o c i a t i o n  o f  Reti r e d P e r s o n s - - c a u t i o n s  tha t  the p r a c t i c e  

n e c e s s i t a t e s  v e r y  c a r e f u l l y  w o r d e d  t e m p o r a r y  orders, and that, in g e n e r a l,  a 

m o r e  h i g h l y  s o p h i s t i c a t e d  than normal a p p r o a c h  by d i v o r c e  a t t o r n e y s  is r e q u i r e d  

to a d e q u a t e l y  p r o t e c t  all parties.

S o u r c e s  a gree that a n y  state w h i c h  p e r m i t s b i f u r c a t i o n  sh ou l d  t h i n k  s e r i o u s l y  

about the potential p r o blems. No d i v o r c e  is identical to another, however, and 

no rule is a p p l i c a b l e  to e v e r y  si tuation. A  m i d d l e  ground, in w h i c h  

p e t i t i o n e r s  hav e  s p e c i f i c a l l y  a d d r e s s e d  all s u b s t a n t i v e  issues is, ther e f or e ,  

f r e q u e n t l y  r e c o m m e n d e d .  Public po l i c y  that all o w s  c o u r t s  to e v a l u a t e  c a s e s  on 

t h e i r  individual m e r i t s  and to use d i s c r e t i o n  in a l l o w i n g  b i f u r c a t i o n s  w hen 

p arti e s  hav e  c o n s i d e r e d  the potential p r ob l e m s  and no ju s t  r e a s o n s  e x i s t  to 

d en y  the r e quests, is g e n e r a l l y  f a v o r e d by th e  cou r t s  and by the c i t i z e n r y  as 
w e l l .

I h o p e  that this i n f o r m a t i o n  is useful to you. If y o u  have q u e s t i o n s  o r  need 

f u r t h e r  i n f o rmation, p l e a s e  d on ' t  h e s i ta t e  to call.

A t t a c h m e n t s



1

BIFURCATE DIVORCE? WELL, . . .
Critics say 2-step process often leads to delay

The bifurcated divorce— want­
ing the divorce first and deciding eco 
noinlc issues later— can give couples 
a quick break so they can get on with 
their lives.

But the practice is coming under 
increasing criticism from lawyers who 
say it leads to long delays and favors 
the party with more money.

Divorce attorney Harry Fain of 
Beverly Hills favors bifurcation for the 
traditional reasoiv "When you get into 
a case and the parties are mortal ene­
mies ... our public policy in Califor­
nia encourages the two people to get 
divorced first. That cleanses the air a 
little bit."

Section 1302(a)(4) of the Uniform 
Marriage anj) Divorce Act allows the 
judge to bifurcate the divorce, and 
many states have adopted the practice 
even if they have not adopted the uni­
form act.

Chicago divorce attorney Donald 
Schiller says the biggest problem with 
bifurcating economic issues is delay. 
After the divorce is granted, the party 
who stands to lose some of his prop­
erty and paycheck in an economic dis­
tribution has no incentive to press for 
a quick resolution.

Schiller, immediate past chair­
person of the ABA Section of Family 
Law, says some bifurcated cases have 
dragged on for as long as four years 
As a result, Schiller thinks Illinois 
judges use bifurcation less often.

"When judges started realizing 
that the cases weren’t getting fin­
ished, they stopped bifurcating, un­
less the parties agreed or unless there 
was a real good reason, because these 
cases were Just lying around and not 
getting disposed of," Schiller said.

Beverly Anne Groner of Be- 
thesda, Md., chairperson of the ABA 
Section of Family Law, has even gone 
so far as to get Injunctions to prevent 
bifurcation.

Groner is one of several lawyers 
who say that big problems can arise 
between the dissolution and economic 
division. For example, what happens 
when the divorce is granted, and then 
one spouse dies, or the wealthier 
spouse spends or hides his assets?

"It opens in some cases a verita­

▲ D o n a l d  S c h i l U r :  B i f u r c o t « d  c a s e s  
h a v e  d r a g g e d  o n  f o r  c s  l o n g  a s  f o u r  
y e a n .

ble Pandora's Box of problems that 
weren’t contemplated," said Groner 

If the wealthier spouse should die 
after the dissolution, the other party 
would not have a clear right to inherit, 
and would not yet have any rights 
under the divorce decree, Groner says 

Or, if the economically depen­
dent spouse should die, the heirs may 
have problems getting property not 
yet distributed by the divorce decree.

Another problem arises when the 
property owned at the time of die di­
vorce isn’t there at the time of eco­
nomic distribution "Assets can di­
minish, Increase, or disappear,” 
Groner said. "There are some who will 
deliberately hide assets"

State statutes vary as to whether 
assets should be valued at the time of 
divorce, or at distribution, .according 
to Groner.

The wealthier spouse cni.ul even 
lose assets in a bankruptcy proceed­
ing. according to Norristown. Pa., at 
tomcy Lynne Z. Gold-Bikin In In Re 
Mur my. '31 UK. 400 (Bkrtey R D. P3. 
1083), the bankruptcy court forced 
the sale of the divorced husband's 
home, giving only 50 percent of the 
proceeds to the divorced wife If the 
economic distribution had occurred 
first, the wife could have been entitled 
to more.

Before the advent of no-fault di­
vert <\ property issues were decided

more quickly because they were part 
of the bargaining prun-ss One party 
would agrie tn the grounds for a di­
vorce in exchange for properly.
• For example, in New York, where 

some drgrt-M (>f fault is still required 
for a divwe, attorney Sanford S. 
Dranoff says the bargaining chip is 
frequently used by the economically 
dependent party: "1 represent the 
man. and die woman says. 'You don’t 
have any grounds, unless von give me 
the title to the house.'"

Ironically, with the advent of b:- 
fundio". and no-fault, fhc bargaining 
chip is now in the hands of the eco­
nomically superior party.

"The person with the most prop­
erty wants to give up as little as possi­
ble, and he will sometimes prolong 
the case in the hope that the other 
party will accept less to get it over 
with " said DePaul College of Law As­
sociate Dean Vincent Vjiullo

Many who criticize bifurcated di­
vorce as favoring the economically ad­
vantaged party— often the husband—  
say it is part of a larger problem in 
which women arc trea**-(l unfairly in 
divorce proceedings

But there are some cases when 
bifurcation actually prevents delay, 
according to Fain. lie has used bifur­
cation to resolve thorny i**snoj like 
valuation of a business or the validity 
of a prenuptial agreement first. Once 
those issues arc resolved, a quick set­
tlement is likely, he said.

—Debra Cnssens .V/ovs

ADA JOURNAL / DECEMBER I, 1980 t f



Cite u  444 A_2d 115# (PaSup«r. I»U |

ty, Civil Division, No. 930 Oct. Term 1980, 
Kaplan, J., which stated that court would 
not adjudicate wife’s new matter alleging 
that divorce code was constitutionally de­
fective and that economic claims would be 
severed from divorce claims. The Superior 
Court, Nos. 333 and 538 Pittsburgh 1981, 
Cirillo, J., held that: (1) economic claims 
may be severed from divorce claims, and (2) 
trial court failed to exercise its discretion­
ary power in deciding whether to bifurcate 
the issues: thus, case would be reversed 
and remanded for new hearing.

Reversed and remanded.

Jacob W O L K  

v.

Thelma Dym WOLK, Appellant 

Jacob W O L K  

v.

Thelma Dym WOLK, Appellant 

Superior Court of Pennsylvania. 

Argued May 25, 1983.

Filed Aug. 26, 1983.

Appeal was taken from decree of the 
Court of Common Pleas of Allegheny Coun-

1. Trial '*=►3(5)

Economic claims may be severed from 
divorce claims under the new divorce code. 
23 P.S. § 401(b); Rules Civ.Proc.,, Rule 
1920.52(c), 42 Pa.C.SA.

2. Trial «=>3(5) :

The decision to bifurcate economic. 
claims from divorce claims* although, per-, 
missible, should not be made pro forma; > 
rather, such.determinatiqn should be made 
only after disadvantages and advantages 
have been carefully explored and analyzed; 
each case must be reviewed on its own facts 
and only following court’s determination 
that consequences of bifurcating case would 
be of greater benefit than not bifurcating, 
should permission be granted. 23- P.S.
§ 401(b); Rules Civ.Proc., Rule 1920.52(c), 
42 Pa.C.S.A.

3. Divorce «= 184(5)

So long as trial judge, in deciding 
whether to sever economic claims from di­
vorce claims, assembles adequate informa­
tion, possibly studies information, and then 
explains his decision regarding bifurca. ,n, 
the Superior Court will defer to trial court’s 
discretion.

4. Trial o=»3(5)

Trial court failed to exercise its discre­
tionary powers when it ordered bifurca­
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tion of economic claims and divorce claims 
since its decision to bifurcate was based 
upon accepted practice in county and not 
upon particular facts of case; thus, case 
would be reversed and remanded for new 
hearing;. 23 P.S. § 401(b); Rules Civ.Proc., 
Rule 1920.52(c), 42 Pa.C.S.A.

John J. Dean, Pittsburgh, for appellant.

Frederick N. Frank, Pittsburgh, for ap­
pellee.

Before CAVANAUGH, R O W L E Y  and 
CIRILLO, JJ.

CIRILLO, Judger •

The parties were married on October 25, 
1959 and lived together until a domestic- 
dispute arose in June,-1975. The husband 
filed a divorce action on September 3,1980, 
alleging that the marriage was irretrievably 
broken, 1 and requesting equitable distribu­
tion of marital property as well as counsel 
fees. ' The wife filed an Answer and New 
Matter averring, inter alia, that the Divorce 
Code was constitutionally defective. She 
also entered a counterclaim for alimony, 
alimony pendente lite, counsel fees and 
maintenance of insurance policies.

A hearing was held on March 2, 1981, at 
which time the court found the marriage to 
be irretrievably broken. The court did not 
adjudicate the New Matter or property 
rights at that time. On March 3, 1981 the 
wife appealed at No. 333 Pittsburgh, 1981.

Subsequently, the lower court signed a 
series of Orders, dated March 2,1981, which 
stated that the court would not adjudicate 
the New Matter, would enter a bifurcated 
divorce and a decree of divorce dissolving 
the marriage. These orders were then 
docketed with the prothonotary and on May 
15,1981 the wife appealed at No. 538 Pitts­
burgh, 1981.

1. The Act of April 2, 1980, P.L. 63. No. 26.

[1] Initially, we are compelled to ad­
dress the issue of the propriety of severing 
economic claims from divorce claims in this 
matter. The New Divorce Code provides in 
pertinent part:

... In the event that the court is unable 
for any reason to determine and dispose 
of the matters provided for in this subsec­
tion within 30 days after the master’s 
report has been filed, it may enter a 
decree of divorce or annulment ...

Act of April 2, 1980, P.L. 63, No. 26, § 401, 
23 P.S. § 401(b). Similarly, the Pennsylva­
nia Rule of Civil Procedure concerning 
court hearings in divorce or annulment ac­
tions states:

(c) The court need not determine all 
claims at one time but may enter a decree 
adjudicating a specific claim or claims..

Pa.R.C.P. 1920.52(c), Adopted June 27,1980,;; 
effective July 1, 1980.

The preceding language demonstrates a. 
legislative awareness that situations could 
arise in which a single order would not 
suffice. It is clear, therefore, that the in-.- 
tent of the legislature is to permit bifurca­
tion. However, there is no requirement 
which mandates bifurcation nor obligates 
the court to find clear and compelling ne­
cessity before it bifurcates a proceeding.

There are several advantages which ap­
pertain to the concept of bifurcation. First, 
it accelerates the actual dissolution of a 
marriage found to be irretrievably broken 
since the time needed to obtain a divorce is 
substantially shorter than the time needed 
for the disposition of marital property. 
This allows the parties to quickly begin the 
task of restructuring their lives. We note 
that the objectives of the Assembly in en­
acting the Divorce Code are set forth in 
Section 102(a) which provides in pertinent 
part:

(a) The family is the basic unit in socie­
ty and the protection and preservation of 
the family is of paramount public con-

§ 201. 23 P S .  4 201(d).
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cern. Therefore, it is hereby declared to 
be the policy of the Commonwealth of 
Pennsylvania to:

(1) Make the law for legal dissolution 
of marriage effective for dealing with the 
realities of matrimonial experience. 

« » • • • •

(3) Give primary consideration to the 
welfare of the family rather than the 
vindication of private rights or the pun­
ishment of matrimonial wrongs.

(') Mitigate the harm to the spouses 
4 and their children caused by the legal 

dissolution of the marriage.

Act of April 2, 1980, P.L. 63, No. 26, § 102, 
23 P.S. § m m ) ,  (3) and (4).
It is apparent that a speedy resolution of 

the divorce issue is within the purview of 
the Code. Moreover, as the Honorable Eu­
gene B. Strassburger III of the. Court ,of 
Common Pleas of Allegheny County com­
mented in the case of Casey, v. Caseyi 123 
P.LJ. 42, 44 (1981):

... [T]hese goals [of the divorce code] 
can be accomplished only by the prompt, 
dissolution of a marriage that is demon­
strably over (as defined by the code), and 
allowing the parties to restructure their 
lives The goals cannot be accomplished 
by tying the parties to a dead marriage 
while all of the conflicts and time-con­
suming financial details are litigated___

Bifurcation separates the termination of 
the marriage from the distribution of prop­
erty so that the marriage and each party’s 
personal life are not held hostage to eco­
nomic demands. At the same time, the

2. In Klein v. Klein, supra, at 657-58 Judge 
Wettick reasoned:
Alimony pendent lite, if literally construed, 
means alimony while the litigation is pend­
ing. (citation omitted). Under prior law. the 
duty to pay alimony pendente lite ended with 
the divorce because this was the only subject 
of the litigation. In Ponthus v. Ponthus. 70 
Pa.Supenor Ct. 39 (1918). Uie court held that 
alimony pendente lite continued while an ap­
peal from the issuance of a divorce decree is 
pending According to this court, the pur-

dependent spouse is not economically disad­
vantaged by the fact of the divorce being 
issued because support and/or alimony pen­
dente lite are required to continue at their 
pre-divorce levels pending resolution of the 
economic matters. Klein v. Klein, 16 D & C 
3d 651 (1980).:

There are also several tax advantages 
that come into play when considering bifur­
cation. such as; a spouse may remarry and 
file a joint federal income tax return with 
the new spouse; a spouse may avoid filing 
status as married filing separately; stock 
redemption attribution rules may be avoid­
ed [I.R.C. § 318]; losses on transfers and 
sales between ex-spouses may be recognized 
[I.R.C. § 267]; an individual spouse may 
elect the capital gain exclusion on sale of 
family residence [I.R.C. § 121]; and gain o p  
the sale of depreciable realty may be taxed 
as capital gain rather than as ordinary in­
come. [I.R.C. § 1239]. Rounick, Pennsyl­
vania Matrimonial Practice, Section 18.3, 
page 148.

Finally, as revealed by the experience in 
Allegheny County, bifurcation encourages 
case settlements between the time the di­
vorce decree is issued and the property dis­
tribution issues reach trial. These settle­
ments are an obvious benefit to our inun­
dated courts.

On the other side of the coin, there are 
many disadvantages related to bifurcation. 
If the cases are not settled by the parties, 
then oftentimes two hearings are necessary, 
thus burdening an already overcrowded 
court calendar. Also, despite the fact that 
divorce is achieved rapidly, there is still a

pose of alimony pendente lite is to permit a 
dependent spouse to meet :he expenses of 
carrying on or defending au action (including 
reasonable living expenses), so payments 
should continue as long as the action is pend­
ing. Also see: Commonwealth ex rel. EntJer 
v. Entler. 33 Lehigh 23 (1968). Thus so long 
as any claims raised in the divorce litigation 
are still pending, the principles enunciated in 
Ponthus bar automatic termination of alimo­
ny pendente lite.
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significant delay in the resolution of eco­
nomic issues, thus having a dilatory effect 
on the parties’ efforts to reshape their lives. 
From a tax standpoint, bifurcation prevents 
the parties from filing a joint federal in­
come tax return and therefore a favorable 
tax rate is unavailable.

Another problem which arises where a 
case has been bifurcated involves the im­
pact that the death of one of the parties, 
subsequent to the issuance of the divorce 
decree but prior to a determination of the 
economic issues, has on the surviving 
spouse’s right to equitable distribution. 
This issue was painstakingly analyzed in an 
article authored by the Honorable Law­
rence W. Kaplan.3 Judge Kaplan noted 
that where a case' has been bifurcated and 
one party dies before there has been a 
resolution of the ancillary issues, the other 
spouse is precluded from enjoying the bene­
fits provided under the Probate, Estates 
and Fiduciaries Code.4 Furthermore, the 
death of one of the parties would have an 
adverse effect on the surviving party’s eq­
uitable distribution claim. Though this 
spouse'.would still have a. claim against the 
decedent’s estate under the Divorce Code's 
equitable distribution process, that claim 
would be seriously hampered by the surviv­
ing spouse being rendered incompetent as a 
witness by the Dead Man’s Rule.3

Still another issue which could arise re­
lates to the effect that a bifurcated divorce 
has on a divorced spouse's right to receive 
the proceeds of a life insurance policy in 
which that spouse was named a beneficiary. 
In Simpkins v. Dodolak, 1 Pa.Fiduc.2d 120 
(1980), a Clearfield County case, the court 
held that since the husband had retained 
the right to change his beneficiary at any 
time, then under the Act of April 18, 1978, 
P.L. 42, No. 23, Sec. 8, 20 Pa.C.S.A. § 6111.-

3. Kaplan. "The impact of death on a pending 
divorce.’’ Pennsylvania Law Journal— Report­
er. January 18. 1982. at 3 and 24.

4. Act of June 30. 1972. P.L. 508. No. 164, § 2, 
20 Pa.C.S.A. § 101 ei seq.

1 , the rights of the wife were revoked re­
garding the proceeds of the policy in ques­
tion. Undoubtedly, to this list of detri­
ments associated with bifurcation, numer­
ous other possibilities can be added.

(2) In light of the antecedent discussion, 
it is obvious that the decision to bifurcate, 
though permissible, should not be made pro 
forma, as in the case of Klein v. Klein, 
supra. Rather, such a determination should 
be made only after the disadvantages and 
the advantages have been carefully ex­
plored and analyzed. Each case must be 
reviewed on its own facts and only follow­
ing the court’s determination that the con­
sequences of bifurcating the case will be of 
greater benefit than not bifurcating, should 
it grant the petition. In so holding, we 
reject the rationale of Smolinsky v. Smolin- 
sky, 5 Phila. 364 (1981), whereby the trial 
court required compelling reasons to be 
shown before granting a petition to bifur­
cate. Such a strict test is not demanded by 
the legislature. The eventual decision 
should be the approach which is fair to both 
parties.

[3] Since the decision to bifurcate is dis­
cretionary, we will review lower court deci­
sions pertaining to bifurcation by using an 
abuse of discretion standard. So long as 
the trial judge assembles adequate informa­
tion, thoughtfully studies this information, 
and then explains his decision regarding 
bifurcation, we defer to his discretion. In 
other words, this determination should be 
the result of a reflective examination of the 
individual facts of each case.

This scope of review is consistent with 
other Superior Court decisions which deal 
with the Divorce Code. See: Ruih v. Ruth. 
—  Pa.Super. — . 462 A.2d 1351 (1983): 
Gee v. Gee, —  Pa.Super. — , 460 A.2d 358

5. Act of July 9. 1976. P.L. 586. No. 142. § 2. as
amended bvthe Act of Apnl 28. 1978. P.L. 202.
No. 53 § 1CK75). 42 Pa.C.S.A. § 5930.
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(1983) (in determining the propriety of 
property distribution, the Superior Court 
uses an abuse of discretion standard of re­
view); See also: Geyer v. Geyer, —  Pa.
Super. , 456 A.2d 1025 (1983) (abuse of
discretion standard is appropriate when re­
viewing awards of alimony): See also: 
Remick v. Remick. —  Pa.Super. — , 456 
A.2d 163 (1983) (orders for alimony penden­
te lite, counsel fee3 and permanent alimony 
should be reviewed for an abuse of discre­
tion by the lower court). Likewise, our 
position in this matter, of requiring the trial 
judge to articulate reasons for his decision 
and then reviewing this determination for 
an abuse of discretion, is analogous to the 
procedure used under the Sentencing Code.® 
See: Commonwealth v. Wilson, —  Pai5u- 
per. — , 452 A.2d 772 (1982); Common- 
wealth v. Rooney, 296 Pa.Super. 288, 442 
A.2d 773 (1982).

I
The wife in this instance has the burden 

of proving that the trial judge abused his 
discretion. In defining this standard, the 
courts of this Commonwealth have articu-' 
lated the following: J

. . . When the court has come to a coriclu-' 
sion by the exercise of its discretion, tbe- 
party complaining of it on appeal has a 
heavy burden; it is not sufficient to per­
suade the appellate court that it might 
have reached a different conclusion if, in 
the first place, charged with the duty 
imposed on the court below; it is neces­
sary to go further and show an abuse of 
the discretionary power. “An abuse of 
discretion is not merely an error of judg­
ment, but if in reaching a conclusion the 
law is overridden or misapplied, or the 
judgment exercised is manifestly unrea­
sonable, or the result of partiality, preju­
dice, bias or ill-will, as shown by the 
evidence or the record, discretion is 
abused.” (Citation omitted).

Garrett's Estate, 335 Pa. 287, 292-93, 6 A.2d 
858, 860 (1939); See also: Mackarus Estate,

431 Pa. 585, 246 A.2d 661 (1968); Campbell 
v. Heilman Homes, Inc., 233 Pa.Super 366, 
371, 335 A.2d 371, 373 (1975) (HOFFMAN, 
J., dissenting).

[4] In the case at bar, the lower court 
failed to exercise its discretionary powers. 
Its decision to bifurcate was based upon an 
accepted practice in Allegheny County, not 
upon the particular facts of this case. 
Therefore, we must reverse the Orders and 
Decree of Divorce entered by the trial court 
on March 2, 1981 and remand for a hearing 
in accordance with this opinion. Because of 
this decision, we need not address the other 
contentions in appellant’s brief. Jurisdic­
tion is relinquished.

Reverse and Remand.

o 6 itrrnuMSCRSTSTCw

6. Act of December 30. 1974. P.L 1052. No. 345. 
§ 1, as amended by the Act of October 5. 1980,
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to the jury were materially deficient and 
because they did not apprise the jury of the 
essential elements of the legal malpractice 
cause of action applied with equal force 
and effect to the judgment against Conte. 
The judgment against Conte, therefore, 
should be reversed. However, because the 
judgment against Conte is vacated solely 
for the reason of trial error the matter 
must be remanded for a new trial. Plain­
tiffs should be afforded an opportunity to 
retry their claims against Conte based on 
conventional proofs, evaluating the value 
of the medical malpractice suit that was 
lost against Dr. Brown and the other defen­
dants in accordance with the principles dis­
cussed broadly in Gautam v. De Luca, 
supra, 215 N.J.Super. at 397-400, 521 A  2d 
1343 and the cases cited therein.

lr;oThe other issues raised by plaintiffs 
on this appeal do not pertain to the trial 
court’s post-judgment order under review. 
Rather, they all appear to address our prior 
decision in Gautavi v. De Luca, supra, 
and, therefore, are not properly raised on 
this appeal and we do not address them.

Accordingly, we affirm the order vacat­
ing the judgment against Conte and re­
mand the matter to the trial court for a 
new trial as to Conte only, consistent with 
the views expressed in this opinion. We 
leave to the trial court the management of 
the trial of Conte’s cross-claim against De 
Luca.

239 NJ.Super. 370 

j^oRichard B. LEVENTHAL. Plaintiff 

v.

Rosalyn LEVENTHAL, Defendant.

Superior Court of New Jersey, 
Chancery Division,

Family Part, Bergen County.

Decided Oct 1 1 , 1989.

Party to divorce moved for bifurcation 
of action. The Superior Court, Chancery

Division, Family Part, Bergen County, 
Krafte, J.S.C., held that party was not enti­
tled to bifurcation of issues of dissolution 
and custody from those of support and 
equitable distribution, notwithstanding 
lengthy delay in trial due to court conges­
tion, in that trial on dissolution, no matter 
how short, would do nothing to simplify or 
reduce prospect of further proceedings in 
case.

Motion denied.

1.T7il. Trial <3=3(1)

' Decision to bifurcate proceeding 
should be made only after balancing advan­
tages and disadvantages and determining if 
there would be greater benefit to court 
with bifurcation than without; purpose is 
not to ensure absolute necessity of second 
proceeding, but rather reduce probability 
of multiple litigation.

2. Divorce <S=146

' Tarty to divorce proceeding was not
entitled to bifurcation of issues of dissolu­
tion and custody from those of support and 
equitable distribution, notwithstanding 
lengthy delay in trial due to court conges-' 
tion, in that trial on dissolution, no matter 
how short, would do nothing to simplify or 
reduce prospect of further proceedings in 
case.

Gary N. Skoloff, Skoloff & Wolfe, Living­
ston, for plaintiff.

Barry I. Croland, Stern, Steiger, Croland, 
Tanenbaum & Schielke, Morristown, for de­
fendant.

KRAFTE, J.S.C.

This matter is before the court on a 
motion requesting the bifurcation of the 
matrimonial dissolution and custody dis­
pute from the issues of support and eq­
uitable distribution. This court finds that 
there has been no showing of "unusual and 
extenuating circumstances" which would 
require affording a preferential treatment 
to this particular case by granting the hus­
band a divorce prior to a resolution, by trial


