





FISCALNOTE

STATE OF ALASKA Bin No. HB 24
1991 LEGISLATIVE SESSION

Revision Date: Department AffectP 1 Alaska Court System
Title: An Act relating to HIV testing for BRU: Trial Courts
certain sexual offenders Components:

Sponsor: Sharp, Gruenberg
Requestor:  Sharp COMPONENT SERIAL NC, ~ 000 |OO0O 000 | 768

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES

GRANTS & CLAIMS
TOTAL OPERATING 00 00 00 0.0 00 00

CAPITAL
REVENUE
FUNDING:  (Thousands of Dollars)
GENERAL FUNDS 00 00 00 00 00 00

FEDERAL FUNDS

OTHER
TOTAL 00 00 00 0.0 00 00

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

Estimate of current year impact: None
ANALYSIS:  (Attach a separate page if necessary)

No fiscal impact.

Prepared by: C. S. Christensen IIl, Staff Counsel I .o .-Phone: 264-8228
Division: Alaska Court System Date: 02/06/91
Approved by:  Arthur H. Snowden, II, Administrative Director —
Agency: Alaska Court System Date: » / 02/06/91
Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 Page 1 of 1
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FISCAL NOTE

STATE OF ALASKA 1 BILL NO. HB. 24
1991 LEGISLATIVE SESSION
Revision Date: 1 Department Affected: Corrections

Title: "An Act relating to HIV testing .or BRU:
certain sexual offenders....effective dat™Jompongpf

Sponsor: ~ Rep. Sharp___
Requestor: COMPONENT SERIAL NO. | 1 ]

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-
CAPITAL - -0- -0- 0- .1 . -0
REVENUE - v -0 o -0- -0- -0-

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER
TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact..

Approved by Commissioner: -<7 > V.
Agency: Department of Correctioris Date: 02-12-91

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 Page 1 of 1
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FISCAL 'NOTE

STATE OF ALASKA BILL NO. HB 24
1991 LEGISLATIVE SESSION
Revision Date: _ Department Affected: _ Public Safety
Title: An Act relatm? 10 HIV Testing BRU:  Alaska State Troopers
for certain _sexual offenders: . Component: Detachments

Sponsor: Reﬂs. Sharp & Gruenberg—

Requestor: R HESS COMPONENT SERIAL NO.

EXPENDITURES/REVENUES:  (Thousands of Dollars) (Inflation not Included)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND i STRUCTURES

GRANTS, CLAIMS

MISCELLANEQUS

TOTAL OPERATING -0 - -0 - -0 - -0 - -0 - -0 -

CAPITAL -0 - -0 - WO - -0 - - 0 - - 0 -

REVENUE 0 - c0- - 0-  -0-  -0-  -0-

FUNDING:  (Thousands of Dollars)
GENERAL FUND

FEDERAL FUNDS

OTHER/PROG RCPT

TOTAL -0 - -0 - -0 - .0 - -0 - -0 -
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact None,
ANALYSIS:  (Attach a separate page 1f necessary)
No fiscal Impact 1s anticipated.

Prepared by:  Gavle A Horetskl Phone: 465-4322

Division: = Commlsslonerls » O fTTC e Date: 2114191

Approved by Commissioner: Richard L. Burton
Agency: Department of Public Safety - ------ pate: 2/14/91

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, | Impacted Agency(ies).
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Summary of testimony given''HarcfT 6, 1991 to House HESS com m itted

My name is Linda Linson. | am a board member and the most recent
ast-prasident of the Fajrbanks NOWrand consider myself a strong
em|n|st I have Worked for most of my adult life in various human
ervic inc udln% domestic violence "and sexual assault and

hildr en's mental health services. Among my co-workers,, clients
ng fr|en are many people who have been, sexually assaulted -
hildren who have been molested-, adults who. have-been raped, etc.
am ver¥ very concerned about the spread of.AIDS, in general and
ppreciate .the’ additional trauma this- risk could imposé on. a
victim of sexual assault. | also have many friends and cp.rwcrkers
who are health care and corrections workers.

| "am"also one'of the people who"received'training by our local Red
Cross to. be .a speaker,for the American Red Cross AIDS Speakers'
Bureau/ | feel | must bring to bear all of-my training-and
experience In sexual assault and AIDS prevent|on and tell you th
House B ill 24 will not heIp a-single™.one,. of my friends, who-have
been molested or rapad,. will-hotA"help, Rrevent the spread of, AIDS
to a single one of my f r|ends Who are*nealth care and correction
workerstanld actuaIIy cannot help prevent-the ${J/read. of e .AIDS
virus' at.'ali".~~- ~ '

Any victim of sexual asSault'ls 'iirth'e" s'aiig"'pblitioh~'ab’ an% other
Person Who has, vo n r|Iy, or. |nvquntar|I?iI engaﬁed -In behaviors
hat ut them at %h risk’ for, contractmg f ey must get
tested for'HIV. ey want to know if have .been. |nfec
with this V|rus T ere Is*simply no. way to judge the risk
victim'is exp0|sed to b}/ knowing-, the- HIV status-of-the offe
know from my training that some people.have been infected
one tlme sexual contact with:somegneAwho is HIVf.  .There are
le who ave heen sex aIIy active for years with'-an iInfect
rtner and have not contracted thed|sease This virus is t
unpred|ctable ;

| very much want to see protoc |s- de eloped by all-cou
programs to inform all adult ul
arents of children who a
ind out if they\have the
|
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tested, which could prevent
early treatment that some HI
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corrections, personnel should alsg follow their protocols f

dealing w,lthpalf patients and of?en ers ﬁeg ﬁtu t be edu cated as

to. what high risk behaviors are and follow thé universal

AeiwPaautions for preventing infection.

Mr. Sharp has cited tuberculosis <TB) testmq as cn example of

testing .for a communicable disease; that we already require of some

Populatto_ns. The ethical and Ie%al basis for imposing such

esting is and always has heen the existence of an overwhelming

Paucbtuc health concetn. Th|s concern is in turn based on several
(] : Q((0000.

IB can be spread by casual contact with an infected person

1.
2. Those who are found: to have tuberculosis can be treated and
recover from TB, and

"3. The spread of TB can be prevented' from spreadmg through an
- institution if infected people are identified. o¢ ;

*None-qf these things are true of the-HIV virus or AIDS and -
therefore there is"no overwhelming public health interest in
prOV|d|ng a mechanism  to get anyone tested agalns t their will.
-T understand that there'are laws- similair to this'bill on'the'books
|n other states. | assure you that thoBe laws. ate.not helping
gone In those states oither. . We in Alaska are pro L#]d of ouT
In epg dence orm the mg-Xxs er-a*in««c;that tomotimu= happana
outside; -Please don't be naive about-this subject.» Educate
Q/o rselves about the tfe tive Walys to p revent "AIDS in Alaska. |
« mthink our-goals are-the same and reciate your cpncern, but HB
24 WI|| unfortunately not help anyone

Thank you for taking the time to read my comments, Please feel
free to call me or write with any questions at all. | can find
answers or make sure you find thém even if | don't know myself.
Linda Linson _

871 Goldmine Trail

Fairbanks, AK 997]).2

v437-3308 h - *

43G-1070 w
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FISCALNOTE
STATE OF ALASKA
1991 LEGISLATIVE SESSION BILL NO. HCR 24
Revision Data: Department Affected:  Univaralty of Alaska

Title:  Requesting the University of Alaska to compile certain types BRU: UAA Organized Research
of Intormation relating to adolscent pregnancy & parenthood  Component:
Sponsor:  Reps. Ellis, C. Davis and Ulmer

Requestor: Component Serial No.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY02 FY93 FY94 FY95 FY96 FY'
PERSONAL SERVICES

TRAVEL

CONTRACTUAL 750 750 750 750 750 750
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 750 750 750 | 750 750 750
CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 750 750 750 750 750 750
FEDERAL FUNDS

OTHBR
TOTAL 750 750 750 750 750 750

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

Estimate of current year impact:

ANALYSIS: (Attach a separate page If neoeesary.)

Cost to establish data base and provide analysis for public policy review.

N
Prepared by: Marsha A. Hubbard Phone: 474-7593
Division: Statewide Bud?et Off}"sr/- Date:
Approved by: Brian Roaer6,U/ff!3iPreStAjbtf- for Finance
Agency: Unlversitv of Alaska U Date:

Distribution (by preparer). Legislative Finance, Legislative Sponsor, Requestor, OMS, 4 Impacted Agency(les).

Rev 10/90 Page 1of 1



Alaska *Matc Sfegfslaiure

JHoufie o ¢ Eeprcficntatiuefi

COMMITTEE ON HEALTH. EDUCATION
AND SOCIAL SERVICES

OFFICIALBUSINESS JUNEA%G@%&@J

March 5, 1991

FN's for Department of Health & Social Services
Court System
Department of Corrections

are all forthcoming ...

Department of Publ|c Safety is.a -0- and will not be
providing a FN for HB 24, L
iV

ib-VPatti
Committee Secretary/HESS/X4923



TESTIMONY TO THE HOUSE
HEALTH, EDUCATION AND SOCIAL SERVICE COMMITTEE

Date: March 6, 1991
Given hy: usan Stephenson
Representing: SHA NTI of Juneau

SHANTI of Juneau is anp organization committed to providing
accurate, up-to-date A DS education. in  Juneau and other
Southeast communities, and to providing support to persons
whose lives have been mpacted by AIDS.

We depend upon current medical information from the Centers
for Disease Control and from the State of Alaska DePartment
of Health ai i Social Services, especially the Section of
Epi demmlogy We strive to mee

prac

es
t our clients emotional and
ical needs with the highest d
fe
who

0
eqgree of confidentiality.
ea

about AIDS and

Our goal is to lessen peoples’ [s to
have contracted the AIDS

lessen the fears of people
virus.

We and our colleagues oppose HB24 for £ variety of reasons.

The bill has an ajr of panic which we feel is detrimental to
the very persons it intends to defend. It _proposes forced
testing” of a convjcted person; an act, which jf negotiated
Professmnally, could reap far greater and earlier benefits
or not only the V|ct|m but indeed, all contacts made
the person’ charged. We feel that this b ill, which violates
an individual's “right to privacy, will not benefit the
victim and will not deter the spread of the HIV virus.

Testing indicates the presence of antibodies in the blood.
It takes a window period of six, weeks to six months to
develop the antibodies. Conviction of an accused persgn
will, 'in all probability, take several months as well. The
appropriate  response ° is to assume, as health care
professionals now do, that the exposure was made to the HIV
Virus, and to take precautionary measures.

It is, of course, possible that a rapist can contract the
HIV virus from his victim. Without a baseline test one is
not able to confirm who may have given the virus to whom.

The Ie(I; alities of the mandatory testing could lead the
victim Yo litigation exposing her attack, her potential
status of HI her own benhavior, to mandatory testing
of the victim and so forth, ad infinitum. These Potentlals
lead not to protecting the victim, but to further trauma

Because of the window period, a —mandatory test of the
perpetrator could read negative. This would give the victim

a false sense of assurance.

|
e

ct
hi
b
vir
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A test of the perpetrator provides information about the
_lperpetr_ator. It provides no Information about the victim.
“The” b ill mentions the exchanq,e of saliva. It would require
appkrommately two quarts of saliva to place a person at
rsk.

The bill specifies a Iength)( process of notification — "the
officer —In  charge of the facility shall notify all
employees, medical =~ personnel, contract .  personnél, and
volunfeers providing services at the facility who have or

may have direct contact with , the inmate “or minor _in
question.” At present. there  are state agencies workin
against such public notification in workplaces, culling tha
Practme d|s_cr|_m|nator%. |t promotes a misunderstanding of
the transmission of the disease as does the use of the” word
saliva" in this bill

This bill proposes an invasive medical technique on a
potentially unwilling human being.

Far better to provide counseling for the perpe
time of the arrest. His co-operation can provide
test, and potentially .information_regarding his behavior and
therefore partner notification. The methods which have been
|mro|em_ented by our health care professionals are found to be
effective, Involuntary testing is not conducive to
co-operation.

HB24 aligns deviant Dbehavior  with the AIDS epldemlc. |t
does virtually nothing to benefit the victim. It promotes
negative connotations™ to an already stigmatized population,
We™ feel that the funds which would go to implementing this
act would be far better spent op education. It i5 the
high risk behaviors which continue to perpetrate this
epidemic and which must be changed.

trator at the
at\]baselme






liC'iISE COMMITTEE REPORT

B&te Referred: January 21, 191 FURTHER REFERRALS: Judiciary
Date of Committee Action: \ Finance
The HEALTH. EDUCATION AND SOCIAL SERVICE Committee consicered: HB 24
HOUSE BILL NO. 4 HIV TESTING FOR SEXUAL OFFENDERS

"An Act relating to HIV testing for certain sexual offenders; and providing for an effective date.1
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EDUCATION AND SOCIAL SERVICES COMMITTEFE

HEALTH.
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Good Moming. My name is Mark Tumeo. Iam a co-founder and past Chair of the
Interior AIDS Association. | currently serve on the Board of Directors and am here
to testify on behalf of the Chair of the Board, Ms. Susan Mclnnis, and the Board of
Directors of the Interior AIDS Association. We are strongly opposed to House Bill
24, the bill that would require HIV-testing of individuals convicted of sexual
assault, without the individuals consent, and mandates notification of the
convicted individual's spouse, the the victim of the offense, the victim's legal
custodian, and the commissioner of corrections of the results of the test. We urge
all legislators to oppose this bill, and ask the sponsors to withdraw it.

We are sure that the sponsors of the bill feel they are working towards a solution
to the spread of HIV and, most importantly, towards the protection of victims of
sexual assault. We alpplaud these goals. However, House Bill 24 will achieve
neither. In fact, it will hurt victims of sexual assault and impede the efforts of
organizations working to educate our communities on the risk ot AIDS.

Our first and foremost concern must be with the victims of sexual abuse. House
Bill 24 will do nothl_nP_for_ these victims. Consider first what HIV testing is, and Is
not. An HIV test will indicate if a person is positive AT THE TIME OF THE TEST.
Atest four months after an assault, the minimum time for sexual assault conviction
after an arrest, will not indicate whether the person was positive at the time the
sexual assault occurred. It is quite possible that a person convicted of a sexual
assault may have contracted the virus AFTER the crime. And to what advantage is
the knowledge that the assailant has tested positive for HIV, regardless of when
the disease was contracted. It says absolutely nothing about the status of the
victim ' A positive test of a convicted sexual assailant, several months to a year
after the crime, will only serve to further traumatize the victim of a sexual assault.

Anybody who has been sexuall?/ assaulted should be tested the da}/ of the assault, to
ensure that the person assaulted was not ALREADY POSITIVE for HIV before the
assault, and then tested again six-weeks afterwards -the maximum incubation
period before antibodies for HIV are froduced. No convictions will be completed
within six weeks. In fact, in cases of stranger rape, an arrest may not even have
been made by this point. By the time of a conviction, If it is achieved, the victim
should have ALREADY BEEN TESTED, CONFIDENTIALLY AND VOLUNTARILY, so
that appropriate health protection methods could already be underway. There is
NO ADVANTAGE to a victim of sexual assault to force the convicted assailant to be
tested, nor in sharing the results of this test with anyone.



We must also consider the effect this hill will have on others infected with HIV.
House Bill 24 promotes the dangerous illusion that we are dealing with AIDS, but
it will only force people away from the realization that they are particularly
vulnerable. This bill will further stigmatize HIV-positive individuals by once again
associating the illness with "deviant' or illegal behavior. Worse, it will promote the
Illusion that the 'ave_ragie' person is not at-risk for AIDS. The fact is mit a person
who commits rape is less likely to be a carrier than anyone who has sex with
prostitutes or is promiscuous. HIV-infection is growing at its fastest rate among
goun women between the aPes of 18 and 30 -not from sexual assault or drug use,

ut from consentual sexual relations ! The second highest rate of infection is
among teenagers, an equally high rate for men and women, once again from
consentual sexual contact. ){]furtherlng the false impression that only victims of
sexual assault are at-risk, or that only those who are rapists, gay or drug-users are
HIV-positive, 1S to place one more barrier in the way of effective AIDS education,
and to help condemn cur teenagers, especially young women, to death.

House Bill 24 is also an example of the type of potential state-sanctioned violation
of personal rights that all HIV-positive individuals fear. The argument that AIDS
should be treated like any other sexually transmitted disease when it comes to
testing and reporting is fellatios and based on a misunderstanding of the AIDS
epidemic. AIDS is NOT like other sexually transmitted diseases. Most notably, it
IS not curahle. More important, however, Is that individuals with other sexually
transmitted diseases are not singled out bg/ society for discrimination. People do
not loose their jobs if they are d|q?nose with gonorrhea; they are not denied
housing, insurance, or medical care if they are found to have syphilis: and no other
diagnosis of a sexually transmitted disease will subjecs a rapist to a potential
murder charge or result in isolation from the general prison population. With a
diagnosis of HIV-positive, these are common occurrences.



The violation of an individual's right to rivapY, a right guaranteed in our State
constitution, as proposed in House Bill 24, will not benefit the victim of a sexual
assault nor help stem the spread of AIDS. Its only possible effect is a punitive one
for the convicted Individual. In a nation that is strugﬂlm to reduce
discrimination against populations that are identified closely with HIV, we cannot
tolerate an obvious violation of an individuals right to privacy when it comes to
HIV-testing. We would do much more to help victim and criminal alike by better
educating the prison population about the dangers of HIV. As much as we dislike
the idea, we should make condoms and voluntary CONFIDENTIAL HIV-testing
available in prisons. We must educate the prison population and give them the
necessary tools, so that THEY can stop the sPread of HIV among themselves. We
know that personal knowledge of one’s own HIV status can helg an individual take
steps to change behaviors, remain healthy, and extend life. Behavior cha_n%e is the
onl)]/c_\(/jvay to stop the spread of this disease, not mandatory testing and violation of
confidence.

While AIDS education, the availability of condoms, and promotion of voluntary HIV-
testing in prisons are important goals for a limited target group, we must not
ignore the fact that it is our sisters and brothers, _sEouses, loved ones, family
members and friends who are reaII?/ at the greatest risk. Groups like the Interior
AIDS Association, the Anchorage AIDS Assistance Association, and Shanti Juneau,
are doing a great deal to educate local high-risk groups. In Fairbanks, the 1AA IS
working with giay and bisexual males, teens, women at-risk and IV drug users. We
are also actively educatmgi the general population. These efforts will continue, and
we hope the legislature will assist us in continuing our efforts.

You as legislators and we in %rass—roots organizations such as the IAA, have an
Immense resppn3|b|l|(tjy_to reach out to society with education, encouragement for
voluntary testing, and information on prevention of transmission of HIV, so that
people realize that it is our teens, young men and women, gay, bisexual or straight,
single or married, that this virus Is threatening and killing: it is not the behavior
of sexual assailant that this puttln?\‘thls nation, our state and our communities at
risk, it 1s sexual behavior in GENERAL. Punitive measures against a reviled
subgroup of the population will not prevent the spread of HIV nor provide
assistance or solace to victims of sexual assault.. House Bill 24 will only further
hamper out efforts, will result in f)unltlve_ isolation of individuals in prisons, and
will cause unnecessary and painful hysteria among the already traumatized victims
of sexual assault.



We encourage our law makers, especially the sponsors of House Bill 24, to
withdraw this bill and support legislation or resolutions that will encourage
statewide education regarding HIV, promote voluntary, confidential HIV-testing,
and support_alternau_ve_testh sites, while at the same time protecting the civil
rights and privacy of individuals who are HIV-positive.

| thank you for your time this morning, and for your willingness to address the
difficult issues surrounding the AIDS epidemic. | stand ready to answer any
questions you may have.
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HB24 T_estimonP/
Representative Bfert Sharp

HESS com mittee
February 21, 3:991

| have introduced HB24, which would make HIV testing mandatory
for persons convicted of sexual offenses. Test results would be
made available to the Commissioner of Corrections and, upon
request, to the victim or the spouse of the offender,.

Sexual offenses are recognized as one of the most offensive
in our nation. It is appalling when one considers that withholding
life threatening information from a victim who is struggling to
overcome the effects of an assault, essentially allows an offender
to continue mentally attacking the victim long after the physical
assault.

Studies indicate that fear of exposure to the AIDS virus is
more pronounced when intimate contact is involuntary. To subject
| victim to the added stress of "not knowing" is inequitable and
cruel justice.

HB24 requires that the offender be tested. The victim may
receive the test results upon request. Many believe this
information needs to be made available to help minimize the
victim's trauma and aid in recovery.

HB24 also provides the test results be provided to the
Commissioner of Corrections. The Federal Bureau of Prisons reports
that up to 20% of the prison population are targets of aggressive
sexual acts during their incarceration. Mandatory testing will
provide the Department of Corrections with vital information in



making decisions concerning housing, counselling, and providing
medical treatment to offenders who test positive.

The Department of Corrections has indicated that prisoners in
the Alaska prison system are presently given a medical examination
if their prison stay exceeds 14 days. This exam includes routine
blood tests for Hepatitis.

Some have expressed concerns that it would be more unfair to
provide a victim with false results because the methods of testing
are inaccurate. A 1989 study concludes that new test procedures
are available that virtually eliminate false positive results,
thereby putting these concerns to rest.

In addressing the Fourth Amendment question, courts have
determined that a government's interest in protecting the health
and safety of the general public outweigh the criminal's privacy
rights, and therefore administrative search may be conducted
without a warrant. Courts have held that "blood tests are not a
significant intrusion into the individual's privacy because they
have become ‘routine in our everyday life.""

Your bill packets have information addressing these issues.

Recent studies also indicate that early treatment would, among
other things, reduce the possibility of an HIV-infected individual
actually contracting AIDS.

Many states have addressed this issue. By 1987, 14 states
enacted legislation on the issue of antibody testing. Today there
are at least 29 criminal and civil statutes concerning this topic,
and at least 12 states have enacted legislation directly concerning
mandatory HIV testing.



HIV is not a political debate or opinion - it is a life
threatening illness.  When it threatens the lives of innocent
victims, it is in the public interest that government to step in
and take action.

| urge your favorable consideration of this legislation.
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Law and Medicine

Acguired Im m

State Legislative Activity

Iilnry Il Lewis. JD

MORE than «ISO bills have Iwen introduced in state legis-
latures in 1937, on the subject of acquired immunodeficiency
syndrome (AIDS). This Hurry of legislative activity rcllects
the serious public health concern raised by this disease in
every part of the country (see "References").

State statutes relating to the subject of AIDS were first
enacted in HIM. Most ofthe early laws created statewide task
forces to inform and educate the public. Since that time,
statutes have been enacted on a wide variety of AIDS-related
topics. The information included herein based on a review
through Oct (> 1987, focus on ten major subject areas that
have become matters of state law (Table). The categories
highlighted, as well as *xample.s of states that have enacted
laws on each ofthese issues, are (1) antibody testing, (2) blood
and blood products, (Il) confidentiality, (4{employment, 5
housing, (Ilgjinformed consent, (7) insurance, (8) marriage, (9
prison population, and (10) reporting.

It should be noted that state regulation constitutes another
means bﬁ.which pQIicYmakers have responded to the AIDS
crisis. This is particularly true with respect to regulations
developed by state insurance commissioners and state pubik
health department reporting requirements. Such regulations
usually carry with them the force of law.

ANTIBODY TESTING

A number of states have legislated on the issue of antibody
testing. In lllinois, a bill was sent to the governor that would
have required health care workers with a diagnosed case of
AIDS or AIDS-related complex (ARC), or one who tests
positive for the antibody, to notify theiremployers. Failure to
notify the employer would have constituted grounds for loss of
licensure. The bill was amendatorily vetoed by the governor.

Other state laws that deal with antibody testing have been
enacted on the following issues:

rioni ini* Department ot Stale Legislation, Division ol Legislative Activities
American Medico” Association. C "cngo
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Requiring hlond hunks, hospitals, and other storage
fitc ities to lest for the AIDS antibody (California, Illinois.
Ok thtoina, TVnnessre, TVxns, and Wisconsin).

establishment of alternative testing sites for voluntary
set'logic testing (California and Florida)

Requiring surgeons, physicians, funeral directors, and
hit ttl hanks, etc, when authorized to remove organs for
do" ation, or to receive semen for artificial insemination
purposes, to test for the presence ofthe AID S antibody in the
donated organ or semen (Delaware, Idaho, lllinois, Rhode
Ishml, Virginia, and Wisconsin).

. Requiring individuals convicted of prostitution to,he
scieened for sexually transmitted diseases (STDs) and >er-
mi ting anyone arrested for prostitution to re(westscreening
for STDs, mcIudin%presenceofthe AIDS antibody (Florida).

m Authorizing the secretary of the stale hoard of health or
alocal health official who believes thalan individual may have
itcommunicable or other disease thatisa danger to health, to
as <the individual for written informed consent to Is; ex-
amined to prevent the transmission of the disease to others. If
th «individual, when requested, refuses such an examination,
th-+examination may be compelled only on a court order hased
ot: clear and convincing evidence of a serious and present
health threat to others posed by the individual (Indiana).

Il Directing the state department of health to provide
¢i tlidential screeningand confirmatory testing at the request
0. "persons at high risk," ie, homosexuals, bisexuals, and
intravenous drug users, of contracting AIDS, by,contract
w.'h private physicians,.alternate screening sites, or clinical . *
la"inratorics ﬁowa).

1. Permitting Ihe director of the local or state department
ol health who knows or has reason to believe, through medical
or epidemiologic information, that a person is infected with
tiaAIDS virus and isadan%erto tlic public, toissue an order
requiring such a person to be examined and tested to deter-

n (ne whether he or she is so infected (Colorado).

3. Empowering the director of the state department of
h.alth to promulgate rules and requlations .that require the
t. sting for AIDS, without written permission, in the case ofa

Acquired Immuncdclicicncy Syndiorio—Lews
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newborn child when there is a high index of medical suspicion
by history or physical examination that the child may have
contracted the human immunodeficiency virus infection in
utero or at birth (Rhode Island).

BLOGD

In the overwhelming majority of states, processing, stor-
age, and distribution of blood constitutes a service and not a

JAMA New6. 1907—Vol 258. No 17

»

sale."hus, implied warranties of fitness and merchantability
do no apply, and liability is inij>oscd primarily where negli-
gence exists on the part of the processor or distributor. (It is
neecs ;iry to examine each states law to determine it the
immi ity covers the blood bank, hospital, physician, etc.)
Othe. state legislation concerning blood has been enacted on
the f lowing Issues:

Ulowing a parent to designate his or her donated blond

Acquired Ivnunoocl ciency Syndrome— cand 2411



FISAALNOTE
STATE OF ALASKA Bin No. CSHB 24
1991 LEGISLATIVE SESSION

Revision Date: Department Affected: Alaska Court System

Title: An Actrelating to blood tests BRU: Trial Courts
for persons charged with violating laws Components:

Sponsor: Sharp
Requestor: COMPONENT SERIAL NO. j 000 j000 | 000 | 768

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING FY 92 FY 93 FY94 FY 95 FY 96 FYQ7

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS & CLAIMS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

1 CAPITAL | I I I 1 I 1

J

REVENUE o | | | |

FUNDING:  (Thousands of Dollars)
GENERAL FUNDS 0.0 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS

OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

Estimate of current year impact: None

ANALYSIS: (Attach a separate page if necessary)

No fiscal impact.

Prepared by: C.S. Christensen Ill, Staff Counsel Phone: 264-8228
Division: Alaska Court System . Date: 03/04/91
Approved by: Arthur H. Snowden, Il, Administrative Director -
Agency: Alaska Court System / Date: Y 03/04/9']
Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 Page 1 of 1
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STATE OF ALASKA Bill Version: HOUSE BILL 24

1991 LEGISLATIVE SESSION Publish Date: 1/21/91

REQUEST: ASCA_NOE

Revision Date: Agency Affcct.-Health & Social Serivces

Tttie: HTV Testing for certain bru: State Health Serivces

sexual offenders
Sponsor Sharp. Gruenberg Componentss ~ AIDS
Requester: House HESS
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

Personal Services 2.9 2.9 2.9 2.9 2.9
Travel
Contractual 0.1 0.1 0.1 0.1 0.1
Supplies 0.3 0.3 0.3 0.3 0.3
Equipment

Land & Structures
Grants, Claims
Miscellaneous

TOTAL OPERATTNC 0.0 3.3 3.3 3.3 3.3 3.3
CAPITAL 0.0 0.0 0.0 0.0 0.0 0.0
REVENUE 0.0 0.0 0.0 0.0 0.0 0.0

FUNDING: (Thousands of Dollars")

General Funds 0.0 3.3 3.3 3.3 3.3 3.3

Federal Funds

Other

TOTAL 0.0 3.3 3.3 3.3 3.3 3.3

POSITIONS

Full-Time 0

Part-Time 0

Temporary 0

AN ALYSIS: (attach a separate page if necessary)

These dollars are based on 160 sexual offenders entering corrections yearly, and 1.04% testing positive
The number of sexual offenders entering corrections is on the decline. Even with an increase in indivic
test costs, the total amount should not increase. o

Cost for tests are for the initial test are $18.25 for personal services and $1.75 for supplies.

Cost for confirmatoiy test after initial positive test is $55.00 by contract.

Prepared By: Alfred G. Zangri Phone: 465-3090
Division: PUBLIC HEALTFF Date: 02/13/91
Approved By Commissioner: Theodoie Mala. M.D., MPH Date:

Agency:. HEALTH & SOCIAL SERVICES

Distribution (by preparer):
Legislative Finance, Legislative Sponsor, Requestor,
Office of Management & Budget, Impacted Agency(ies)
page of
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CS FOR HOUSE BILL NO. 24 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:
Sponsors): REPRESENTATIVES SHARP, Gruenberg, Zawackl

A BILL
FOR AN ACT ENTITLED
1 "An Act relating to blood tests for persons charged with violating laws; and providing

2for an effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section |I. LEGISLATIVE FINDINGS; INTENT, (a) The legislature finds that AIDS-related
5 conditions and other communicable diseases pose a major threat to the public health and safety. The
6Iegis|ature also finds that the health and safety of the public, victims of sexual crimes, and peace
7 officers, firefighters, and custodial personnel who may come into contact with infected persons, have not
8 been adequately protected by law.

9 (b) The purpose of this Act is to require that information that may be vital to me health and
].O safety of the public, victims of certain crimes, certain defendants and minors, and custodial personnel,
].]. custodial medical personnel, peace officers, firefighters, and emergency medical personnel put at risk
].2 in the course of their official duties, be obtained and disclosed in an appropriate manner in order that
13 precautions can be taken to preserve their health and the health of others or in order for these persons

14 to be relieved from grounm”ss fear of infection.

1 CSHB 24( )
New Text Underlined [DELETED TEXT BRACKETED]
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1 * Sec. 2. AS 18.15 is amended by adding new sections to read:

2 ARTICLE 3A. BLOOD TESTS OF CERTAIN DEFENDANTS.

3 Sec. 18.15.250. SEXUAL OFFENSES, (a) A defendant charged in a criminal complaint
4 filed with a magistrate or court with a violation of AS 11.41.410 - 11.41.440 and a minor with
5 respect to whom a petition has been filed in ajuvenile court alleging violation of AS 11.41.410 -
6 11.41.440, shall be subject to an order of a court having jurisdiction of the complaint or petition

requiring testing as provided in AS 18.15.250 - 18.15.290.

oo ~

(b) An alleged victim listed in the complaint or petition, or the prosecuting aitomey at

9 the request of an alleged victim, may petition the court for an order authorized under this section.
*0 (¢) The court shall promptly conduct a hearing upon a petition filed under (b) of this
11 section. |If the court finds that probable cause exists to believe that a possible transfer of blood,
].2 saliva, semen, or other bodily fluid took place between the defendant or minor and the alleged
13 victim in an act for which the defendant or minor is charged under (a) of this section, the court
14 shall order that the defendant or minor provide two specimens of blood for testing as provided
15 in AS 18.15.250 - 18.15.290.

16 (d) Copies of the blood test results shall be sent to the defendant or minor, each

17requesting victim or the victim’s designee and, if the defendant or minor is incarcerated or

18 detained, to the officer in charge and the chief medical officer of the facility in which the person
19 is incarcerated or detained.
20 Sec. 18.15.260. ASSAULTS ON CERTAIN PERSONS, (a) A person charged in a
21 criminal complaint filed with a magistrate or court and a minor with respect to whom a petition
22 has been filed in juvenile court, in which it is alleged in whole or in part that the defendant or
23 minor interfered with the official duties of a peace officer, firefighter, or emergency medical
24 person by biting, scratching, spitting, or transferring blood or other bodily fluids on, upon, or
25 through the skin or membranes of a peace officer, firefighter, or emergency medical person shall
26 be subject to an order of a court having jurisdiction of the complaint or petition requiring testing
27 as provided in AS 18.15.250 - 18.15.290.
28 (b) The peace officer, firefighter, emergency medical person or the employing agency,
29 officer, or entity may petition the court for an order authorized under this section.
30 (c) The court shall promptly conduct a hearing upon a petition filed under (b) of this
31 section. |If the court finds that probable cause exists to believe that a possible transfer of blood,
CSHB 24( ) 2
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saliva, semen, or other bodily fluid took place between the defendant or minor and the peace
officer, firefighter, or emergency medical person, as specified in this section, the court shall order
that the defendant or minor provide two specimens of blood for testing as provided in

AS 18.15.250 - 18.15.290.

(d) Copies of the test results shall be sent to the defendant or minor, each peace officer,
firefighter, and emergency medical person named in the petition and the employing agency,
officer, or entity, and if the defendant or minor is incarcerated or detained, to the officer in
charge and the chief medical officer of the facility in which the person is incarcerated or
detained.
Sec. 18.15.270. TESTING; TEST RESULTS, (a) The withdrawal of blood for a test
under AS 18.15.250 - 18.15.290 shall be performed in a medically approved manner. Only a
physician licensed under AS 08.64, regis'.ered nurse, licensed practical nurse, or certified
emergency medical technician may withdraw blood specimens for the purposes of AS 18.15.250 -
18.15.290.
(b) The court shall order that the blood specimens withdrawn under AS 18.15.250 -
18.15.290 be transmitted to a licensed medical laboratory and that tests be conducted on them
for medically accepted indications of exposure to or infection by the human immunodeficiency
virus (HTV) and other communicable diseases for which medically approved testing is readily and
economically available as determined by the court.
(c) Copies of testresults that indicate exposure to or infection by the HIV virus or other
communicable diseases shall also be transmitted to the department.
(d) The test results shall be sent to the designated recipients with the following
disclaimer
The tests were conducted in a medically approved manner
but tests cannot determine exposure to or infection by the
HTV virus or other communicable diseases with absolute
accuracy. Persons receiving this test result should continue
to monitor their own health and should consult a physician
as appropriate.

(e) If the person subject to the test is a minor, copies of the test result shall also be sent

to the minor’s parents or guardian.

CSHB 24( )
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(f) The court shall order all persons, other than fhe test subject, who receive test results
under AS 18.15.250- 18.15.290 to maintain the confidentiality of personal identifying data
relating to the test results except for disclosures that may be necessary to obtain medical or
psychological care or advice.

(g) The specimens and the results of tests ordered under AS 18.15.250 - 18.15.290 are
not admissible evidence in a criminal or juvenile proceeding.

(h) A person performing testing, transmitting test results, or disclosing information under
AS 18.15.250 - 18.15.290 is immune from civil liability for an action undertaken in accordance
with the provisions of AS 18.15.250 - 18.15.290.

Sec. 18.15.280. PERSONS IN CUSTODY, (a) Medical personnel employed by, under
contract to, or receiving payment from the state, an agency of the state, or a municipality to
provide service at a state prison, municipal jail, juvenile detention facility, or other facility,
including a health facility, in which adults are held in custody or minors are detained, or medical
personnel employed, under contract, or receiving payment to provide services to persons in
custody or detained at any of these facilities, who receives information as specified in this section
that an inmate or minor at the facility has been exposed to or infected by the HIV virus or has
a communicable disease, shall communicate this information to the officer in charge of the
facility in which the inmate or minor is in custody or detained.

(b) Information subject to disclosure under (a) of this section it,'"dudes the following: a
laboratory test that indicates exposure to or infection by the HIV virus or other communicable
diseases; a statement by the inmate or minor to medical personnel that the inmate or minor has
ADDS or an AIDS-related condition, has tested positive for the HIV virus, has been exposed to
the HIV virus, or has any communicable disease; the results of a medical examination or test that
indicates that the inmate or minor has tested positive for antibodies to the AIDS virus, has been
exposed to the HIV virus, has an AIDS-related condition, or is infected with AIDS or any
communicable disease; provided, that information subject to disclosure does not include
information communicated to or obtained by a scientific research study under prior written
approval expressly waiving disclosure under this section by the officer in charge of the facility.

(c) The officer in charge of the facility shall notify all employees, medical personnel,
contract personnel, and volunteers providing services at the facility who have or may have direct

contact with the inmate or minor in question, or with bodily fluids from the inmate or minor, of

New Text Underlined (DELETED TEXT BRACKETED]
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the substance of the information received under (a) and (b) of this section so that those persons

can take appropriate action to provide for the care of the inmate or minor, the safety of other

inmates or minors, and their own safety.

(d) The officer in charge and all persons to whom information is disclosed under this
section shall maintain the confidentiality of personal identifying data regarding the information,
except for disclosure authorized under this section or as may be necessary to obtain medical or
psychological care or advice.

(e) A person who intentionally discloses personal identifying data regarding information
obtained under this section to a person who is not a peace officer or an employee of a federal,
state, or local public health agency, except as authorized under this section, by court order, with
the written consent of the patient, or as otherwise authorized by law, is guilty of a class A
misdemeanor.

Sec. 18.15.290. DEFINITIONS. In AS 18.15.250 - 18.15.290,

(1) "AIDS" means Acquired Immune Deficiency Syndrome;

(2) "HTV" means the Human Immunodeficiency Virus.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).

CSHB 24 |

-5-
New Text Underlined [DELETED TEXT BRACKETED]



Alaska 88titzlegislature

SERT e
FAIRBANKS. ALASKA 99701

DISTRICT 20 (907)452_7385/7886

VBVER WHILE IN JUNEAU

FINANCE COMMITTEE PO BOXV
FINANCEG %l\J/EgﬁgAleTEES JUNE%TE\EQEEE |§B8]_1
FISH Iﬁ-\’\é% SAME (907465-3004/3018
3Houfie uf EepreaentatiuEH
CSHB 24
SECTIONAL ANALYSIS
Section 1. Sets forth the legislative findings and intent

relating to AIDS and other communicable diseases as they pertain
to the health and safety of the public, victims of certain crimes
and employees put at risk in the course of their official duties.

Section 2. Adds a new section to AS 18.15. (Health & Safety)
to allow blood tests of certain defendants.

Sec. 18.15.250 Sexual offenses.

a & b) Victims of a sexual assault may petition the court
for an order requiring the defendant charged of the offense to
submit to a blood test for the purpose of determining the presence
of the human immunodeficiency virus (HIV) and other communicable
diseases.

¢c) The <court shall conduct a hearing to determine 1if
probable cause exists to believe there was an exchange of body
fluids and issue an order accordingly.

d) Test results shall be disclosed to defendant, the
victim or the victim"s designee, and the chief medical officer of
the facility in which the person is incarcerated or detained.

Sec. 18.15.250 Assaults on certain persons.

a & b) Peace officers, firefighters, or emergency medical
personnel who are victims of an assault where there is an exchange
of body fluids may petition the court for an order requiring the
defendant charged of the offense to submit to a blood test for the
purpose of determining the presence of the human immunodeficiency
virus (HIV) and other communicable diseases.

c) The court shall conduct a hearing to determine if
probable cause exists to believe there was an exchange of body
fluids and issue an order accordingly.

d) Test results shall be disclosed to defendant, the
petitioner, and the officer 1in charge of the facility 1in which
person is 1incarcerated or detained.

REPRESENTING
GOLDEN HEART
OF ALASKA
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Sec. 18.15.270. Testing and test results.

a & Db) Outlines procedures for which testing may be
performed and the types of tests to be conducted.

c) Test results shall be provided to Department of Health
& Social Services.

d) Disclaimer shall be provided to recipients of the test
results which state that results are not absolutely accurate and
persons receiving results should monitor their own health and
consult a physician as appropriate.

e) Minor"s provision - test results of a minor shall be
disclosed to parent or guardian.

f) All persons receiving test results must maintain
confidentiality of information received except as necessary to
receive medical or psychological care.

g) Specimens and results are not admissible evidence in
a criminal or juvenile proceeding.

h) Civil Uliability immunity to all persons performing
testing, transmitting test results, or disclosing information in
accordance with provisions of this law.

Sec. 18.15.280. Persons in custody.

a & b) Medical personnel who have knowledge of an
inmate®"s (including minors) exposure to or infection by the HIV
virus or other communicable disease, including a positive test
result or a statement made to the medical personnel, must convey
this information to the officer in charge of the facility where the
person is incarcerated or detained.

c) The officer in charge of the facility must notify all
employees, medical personnel, contract personnel, and volunteers
providing services at the facility whomay have direct contact with
theinmate or minor 1in question so that appropriate action for
protection and safety can be taken.

d) Confidentiality must be maintained except as
necessary to obtain medical or psychological care.

e) Persons who intentionally disclose personal
identifying data regarding information obtained under this section
are guilty of a class A misdemeanor.

Sec. 18.15.290. Definitions
Sectional Analysis

CSHB24
Page 2
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Sponsor Statement
CSHB24

One of the most significant elements of state government is
its duty to protect the public from the spread of communicable
diseases. Alaska law upholds this obligation by requiring blood
tests of pregnant women to determine the presence of syphilis (AS
18.15.150). And, where it is believed to be necessary to preserve
and protect public health, persons can also be ordered to submit
to an examination to detect the presence of tuberculosis. (AS
18.15.135).

CSHB 24 is designed to safeguard certain crime victims and
public safety personnel by making available information regarding
risks to their health and relieving them of fear of infection fronm
all communicable diseases including AIDS.

Alaska®"s duty to protect crime victims, peace officers, and
emergency personnel is substantial. Therefore, it is not
unreasonable to warrant blood testing of defendants charged with
certain crimes to determine the presence of the human
immunodeficiency virus (HIV) and other communicable diseases.

It is known that AIDS antibodies may usually be detected in

the blood anywhere from two weeks to three months after infection,

REPRESENTING
GOLDEN HEART
OF ALASKA



and sometimes longer. If the defendant did infect the victim with
AIDS, but the presence of antibodies cannot yet be detected in the
victim®s blood, the victim may infect someone else before learning
he carries the AIDS virus. Therefore, the most timely way to find
out whether the defendant may have infected the victim is to test
the defendant. The risk of infecting others gives added weight to
the government®s interest in testing defendants charged with
crimes.

The 1implied intrusion from a court mandated blood test 1is
further minimized when compared to the advantages that may be
gained from 1informing a crime victim as well as the offender
whether he is at risk for infection with AIDS. Most recent
information indicates early detection and treatment is extremely
advantageous.

The great danger AIDS presents to our society and the rapid
spread of the disease in recent years presents the government with
a strong interest in establishing greater health safety standards.
CSHB 24 does just that.

HIV is not a political debate or opinion - it 1is a |life
threatening illness. When it threatens the 1lives of innocent
victims, it is in the public interest that government step 1in and

take action.

Sponsor Statement
CSHB24
Page 2
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M EMORANDUM

TO: HESS committee members
FROM: Representative Bert Sharp
DATE: March 4, 1991

SUBJ: CSHB24 dated 3/1/91

Before you is a new draft of HB24, dated 3/1/91. The changes
to this bill occur on page 2, line 17 where "or the victim"s
designeell was added; and page 2, line 20, "Assaults on Certain
Persons” was added and [ASSAULTS ON PUBLIC OFFICIALS AND MEDICAL

PERSONNEL] was deleted.

REPRESENTING
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Mike Meath
660 Wilcox Avenue #20
Fairbanks, Alaska 99709

Bert Sharp
State House
P.O. Box V
Juneau. Alaska 99811

Dear Sir:

This letter is to express my support of proposed House Bill 24. | fully support this
proposal which would make IHV testing mandatory for persons convicted of
sexual offenses. The results of such tests should be available to the victim, the
victim's legal guardian and the spouse of the offender. A victim’s inability to access
to an offender's IV results stands as a major obstacle to the process of healing
and reestablishing a sense of security. ‘lhe proposed legislation is a sign to the
public that our criminal justice system may begin to recognize victim's rights. |
would support anv legislation that would improve victim's rights without infringing
on the civil liberties of the accused. The proposed House Bill 24, on it's face, does
not appear to pose any threat to aconvicted sexual offender’s constitutional rights.

Thank you for your lime and consideration.

Sincerely,

Mike Meath

/sA tsc.~uppov-V



Jill Conway
660 Wilcox Avenue #20
Fairbanks, Alaska 99709

Bert Sharp
State House
P.O. Box V
Juneau, Alaska 99811

Dear Sir:

This letter isregarding the proposed House Bill 24. |1 wholeheartedly support this
proposal which would make HIV testing mandatory for persons convicted of
sexual offenses. The results of such tests should be available to the victim, the
victim’s legal guardian and the spouse of the offender. A victim's inability to access
to an offender’s HIV results stands as a major obstacle to the process of healing
and reestablishing a sense of Security. The proposed legislation is a sign to the
public that our criminal justice system is beginning to recognize victim's rights. |
would support any legislation that would improve victim's rights without infringing
on the civil liberties of the accused. The proposed House Bill 24, on it's face, does
not appear to pose any threatto a convicted sexual offender’'s constitutional rights.

Thank you for your time and consideration.

Sincerely,

Jill Conway
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M EMORANDUM

T0 Representative Pat Carney
Co-Chair HESS Committee

Representative Georgianna Lincoln
Co-Chair HESS Committee

FROM Representative Bert Sharp
DATE: January 25, 1991
SUBJ: Scheduling request

FARBANS

119N CUSHMAN
FAIRBANKS. ALASKA 99701
(907)452-7885/7886

WHILE IN JUNEAU

PO BOX V
STATE CAPITOL
JUNEAU, ALASKA 99811
(907)465-3004/3018

I respectfully request a hearing to be scheduled as soon as

possible on HB24, AIDS Testing for Sex Offenders.

increasing number of sexual offenses occurring

In view of the

in our State, 1 feel

it is critical that this legislation be reviewed and passed out of

committee with all due speed.

HB24 would require mandatory HIV testing

all convicted

sexual offenders. Results of this test would be made available to

the Department of Corrections in the interest of protecting

inmates, the spouse of the offender, and the victim or the victim"s

legal custodian.

I have prepared a CS for committee consideration. The only

change 1is that notification to the victim or the

upon request.
A fiscal note has been requested.

REPRESENTING
GOLDEN HEANnT
OF ALASKA

spouse shall be

other
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Renee Herbst

9902 Afognak Circle
Eagle River AK 99577
February 5, 1991

Bert Sharp

State House

PO Box V

Juneau AK 99811

Dear Mr. Sharp:

I support the house bill 24. I think it is 1imperative that this
be passed. It is unfair that victims of molestation or rape not
know of other horrors that may befall them besides the trauma of
the event. It is time to pay some attention to victims®™ rights
especially as it is those same victims that vote for the
legislators. Give us all a chance.

Sincerely,

m w
(enee Herbst

Ofn
OJH|'foui/rww <U M

IJMXi



P.O. Box "2884
Fairbanks. °°"C?
1 February 199i

Dear Bert Sharp:

| am writing to thank you for proposing HB24. ana |

plan to write to other legislators to solicit their support
for your efforts.
[t is a triumph of twisted reasoning that at this time

rapists and molesters are. in effect, allowed to continue
their torture and power over their victims long after the
physical assault has ended.

.. Aga mY appreciation for supporting legislation that
is important for ali women.



P.0. Box '"2884
Fairbanks. 997GT
1 February 1991

Dear 3ert Sharp
Thank you for proposing HB24, | only hope chat other

legislators have the courage to support the Dill.
Until recentlr | was not aware that victims of rape ana
owed access to the results of HIV tests

incest were not al | _ _
forffifi'd on sn<?if C 1010 r.no inol©ot-efSi it i?
inconceivable that at this time rapists and molesters are
in effect, allowed to continue their control of their
victinv's lives long after the physical assault has ended.
My appreciation for your farsightedness in proposing

this legislation before it became a popular issue

Sincerelés,

Ted S. Sponsel
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M E MO R ANDUWM December 17, 1990
SUBJ: AIDS Testing for Sexual Offenders (W.0. 17-LS0233)
TO: Terri Lauterbach, Legislative Counsel
FROM: Representative Bert Sharp

My primary intent 1in proposing this Jlegislation is to make this
information available to the victim or the offender®s spouse. In
addition, it would be made available to prison officials to allow
for possible segregation and medical treatment.

I understand that this may raise constitutional privacy issues.
However, I believe that threshhold was crossed with the
establishment of mandatory DWI breathalyzer and blood tests for
persons charged with DWI offenses.

The legislation would provide for testing for an HIV positive
response as well as full-blown AIDS.

Please revise the bill accordingly, and let me know if 1 <can
provide you with further clarification.

REPRESENTING
GOLDEN HEART
CF ALASKA



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

P.O. Box Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street
(907) 465-3867 or 465-2450 Court Flaza, Room 500
FAX (907) 465-2029 Mail Stop 3101

MEMORANDUM November 28, 1990

SUBJECT: AIDS Testing for Sexual Offenders (W.O. No. 17-LS0233)

TO: Representative Bert Sharp

FROM: Terri Lauterbach \iN*—

Legislative Counsel

Enclosed is a draft relating to AIDS testing for sexual offenders.

You will note that the draft only requires testing, as you requested, and it makes the
results of the tests confidential. It does not provide that the results of the test be
communicated to anyone.

I have expanded the draft beyond "rapists” to include all degrees of sexual assault and
sexual abuse of a minor. This is in keeping with a recently enacted Washington law,
a copy of which is attached. The Washington law also requires testing for certain
drug offenders and prostitution offenders and counseling for the persons who are
tested, but | have not added those provisions to your bill.

You requested a discussion of the legal ramifications of the draft. Issues raised by
mandatory testing lie in the area of privacy for the most part. A blood test is an
intrusion into the body, an area for which society recognizes an expectation of
privacy. Therefore, there are issues raised under art. I, sec. 22, Constitution of the
State of Alaska, which recognizes a specific right of privacy, and under the federal
constitution, which has been interpreted to grant an implied right of privacy under
several different provisions.

There would be additional privacy issues raised if, instead of simply testing the
offenders, your bill also provided for sharing information about the test with anyone
else, for instance, the victim of the assault or abuse or the warden of the prison.

I cannot give you a full discussion of the constitutionality of your proposal until |
understand the purpose for which you would require AIDS testing. |Is the purpose
to counsel inmates before they return to society? Isthe purpose to allow segregation
in prison? Is the purpose to inform the victim or the offender’s spouse or other



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

PO. Box Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street
(907) 465-1867 nr 465-2450 Court Plaza, Room 500
FAX (907) 465-2029 Mail Stop 3101

MEMORANDUWM December 21, 1990

SUBJECT: HIV + Testing for Sexual Offenders (Work Order No.

7LS-0233)
TO: Representative Bert Sharp
FROM: Terri Lauterbach

Legislative Counsel

Enclosed is a new draft of your bill relating to HIV + testing for sexual offenders.

As you requested, I have expanded the draft’s scope to include HIV + testing, not just
AIDS testing. | have also provided for sharing the results of the test with the persons
you requested.

I must advise you that the privacy issues | raised in my first memo are probably not
the same sort that are raised by the DW 1 testing area that you mentioned. Testing
following suspicion of DW I is an investigative technique for gathering evidence of a
crime; having AIDS or HIV+ blood is not a crime. Also, DWI blood tests are not
mandatory, and even breath tests can be refused, although with a penalty. So, the
intrusive aspect of this bill is significantly greater (blood test vs. breath test) and for
a different purpose (public health vs. criminal investigation) than the intrusiveness
related to DW | investigations.

All this is not to say that your draft, ifenacted into law, would be totally indefensible.
There obviously are some implications for public health. 1just want to let you know
that the privacy and policy considerations involved in DW | cases are not really the
same as those involved in HIV + testing so DWI precedents would not be very
helpful in supporting your bill if it were tested in court.

Let me know if | can be of further assistance.

TML:mi
90-016.mai

Enclosure
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70.24.310 Title 70 RCW:

prevention, transmission, and treatment of AIDS and
shall not be required for employees who are covered by
comparable rules adopted under other sections of this
chapter. In adopting rules under this section, the depart-
ment shall consider infection control standards and edu-
cational materials available from appropriate
professional associations and professionally prepared
publications. [1988 ¢ 206 §608.f

70.24.320 Counseling and testing ~ AIDS and
HIV. Definitions. Unless the context clearly requires
otherwise, the definitions in this section apply through-
out this chapter. _ o

(1) "Pretest counseling" means counseling aimed at
'[elpmgi the individual understand ways to reduce the
risk of HIV infection, the nature and purpose of the
tests, the significance of the resuits, and the potential
dangers of the disease, and to assess the individual's
ability to cope with the results.

‘2)_'Postte_st counseling" means further counseling
following testlng usually directed toward increasing the
individual's understanding of the human immunodefi-
ciency virus infection, changing the individual's behav-
jor, and, if necessary, encouragmg the individual to
notify persons with whom there has been contact capable
of spreading HIV.

(3) "AIDS counseling" means counseling directed to-
ward increasing the individual's understanding of ac-
quired immunodeficiency syndrome and changing the
individual's behavior.

(4) "HIV testing" means a test indicative of infecticr.
with the human immunodeficiency virus as specific’,! by
the board of health by rule. [1988 ¢ 206 § 701

70.24.325 Counseling and testing  Insurance re-
quirements. (1) This section shall apply to counseling
and consent for HIV testing administered as part of an
%pcpvl\llcatmn for coverage authorized under Title 48

(2)  Persons subject to requlation under Title 48 RCW
who are requesting an insured, a subscriber, or a poten-
tial insured or subscriber to furnish the results of an
HIV test for underwriting purposes as a condition for
obtaining or renewing coverage under an insurance con-
tract. health care service contract, or health mainte-
nance organization agreement shall:

%1)_ Provide written information to the individual prior
to being tested which explains:

[) What an HIV test is;

_(i1), Behaviors that place a person at risk for HIV
infection:

(iif) That the purpose of HIV testing in this setting is
to determine eligibility for coverage;

iv) The potential risks of HIV testing; and

v) Where to obtain HIV pretest counseling.

Public Health and Safety

involved in handling or determining applications for cov-
erage or claims of the applicant or claimant and to those
persons designated under (c)(iii) of this subsection; and
i) Requirements under (c)(1ii) of this subsection,

¢) Establish procedures to inform an applicant of the
following: _ -

(i) That post-test cour]selm_?, as specified under WAC
248-100-209(4), is required it an HIV test is positive or
indeterminate; _ _

(i) That post-test counseling occurs at the time a
positive or indeterminate HIV test result is given to the
tested individual: ,

(i) That the applicant may designate a health care
ﬁrowder or health care agency to whom the insurer, the

ealth care service contractor, or health maintenance
organization will provide positive or indeterminate test
results for interpretation and post-test counseling. When
an applicant does not identify a dem%nated health care
provider or health care agency and the applicant's test
results are cither positive or indeterminate, the insurer,
the health care service contractor, or health maintenance
organization shall provide the test results to the local
health department for interpretation and post-test coun-
seling; and - _ _

(|v% That positive or indeterminate HIV test results
sfall not be sent directly to the applicant. [1989 ¢ 387 §

]

70.24.330 HIV testin
person may undergo HI
consent except: _

(1) Pursuant to RCW 7.70.065 for incompetent
persons; _ _

(2) In sercPreva_Icncc_ studies where neither the per-
sons whose blood is being tested know the test results
nor the persons conducting the tests know who is under-
going testing; _ ,

_(3% If the department of labor and industries deter-
mines that it is relevant, in which case payments made
under Title 51 RCW may be conditioned on the taking
of an HIV antibody test; or _ _

(4% As otherwise expressly authorized by this chapter.
[1988 ¢ 206 § 702]

70.24.340 Convicted persons
and counseling for certain offenses  Employees sub-
stantial exposure to bodily fluids  Procedure. (1) Lo-
cal health departments authorized under this chapter
shall conduct or cause to be conducted pretest counsel-
ing, HIV testing, and posttest counseling of all persons:

(a) Convicted of a sexual offense under chapter 9A.44

Consent, exceptions. No
testing without the person’'s

Mandatory testing

(b) Convicted of prostitution or offenses relating to
prostitution under chapter 9A.88 RCW; or

(c) Convicted of drug offenses under chapter 69.50
RCW if the court determines at the time of conviction
that the related drug offense is one associated with the
use of hypodermic needles. *

@) Obtain informed specific written consent .for an _ _
HIV test. The written informed consent sha:l include: (2)  Such testing shall be conducted as soon as possible
( after sentencing and shall be so ordered by the sentenc-

i) An explanation of the confidential treatment of the after
ing judge.

test results which limits access to the results to persons

(Title 70 RCW—p 20] (10 El)
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issuetKalJudicial warrant based on probable cause.10* For a search,werr”
rant to issTle-dn a criminal context, there must be probab.le-'cause to
believe that a cmne”~has been or is being committed”~' Conversely, if
the search is-deemed administrative, warranted'inspect premises or
persons are issued when thehs”re reasonable mislative or administra-
tive standards that authorize thegjfeHjJfrusions.MUFurthermo some cir-
cumstances will justify a v*jardmless administrative search.Ad Thus, the
standards that autlyHrifecriminal and administrative searches differ
and perhaps ap”ss rigorous in the latter. Whether a search of an indi-
vidual’stikrtm is reasonable, thereforemepends on whether the search is
crirnkfal or administrative in nature.

A. Standards Governing Criminal Searches Under the; Fourth
Amendment

In Schmerber v. Californiamhe Supreme Court held that compul-
sory a inistration of a blood test is a search under the fourth amend-
ment.\JWhile the Court determined that the police investigation of a
vehicular homicide had provided probable cause to believe that the de-
fendant had been driving while intoxicatedgthe defendant’s blood alco-
hol test was conducted without a warrant.ll The Court held, however,
that under these circumstances a warrantless search was reasonable be-
cause the evidence of drunk driving woul ave been lost by the time
the police had obtained a search warrant.ld&Therefore, promotion of a
legitimate governmental interest outweighed the intrusion into the de-
fendant’s privacy.

Schmerber demonstrates that if the test of an individual’s blood is
intended to discover and secure evidence for use in a criminal proceed-
ing, the government must obtain a search warrant founded on probable
cause that the test will yield evidence of a crimgaunless a time delay
It in loss of the evidence altogether. Schmerber and its
however, shed little light on the reasonableness of a blood

would re
progeny,

104. Skinner. 109 S. Ct. at 1414,

105. See Camara. 387 U.S. at 534; Note. Mandatory AIDS Testing, supra note 3. at 1424,

106. Camara. 387 U.S. at 538

107. See Note. Mandatory AIDS Testing, supra note 3, at 1424; see also infra notes 124-64
and accompanying text.

108. Note, Mandatory AIDS Testing, supra note 3. at 1424,

109. 384 U.S. 757 (1966).

110. 1d. at 767.

111 1d. at 768-69 & n.12.

112. 1d. at 770-71; see also Note. Mandatory AIDS Testing, supra note 3. at 1425 'noting
that the alcohol "would have dissipated from the defendant's blood hefore a search warrant could
have been obtained").

113. Note. Mandatory AIDS Testing, supra note 3. at 1427.

114, In Winston v. Lee. 470 U.S. 753 .11985). the Court refused to authorize removal of a

S-Fowsor™ Su.PPae.T * \
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search in an administrative situation. Arguably, a program of
mandatory HIV testing of sex offenders represents a search that is more
administrative than criminal in nature. Because the primary purpose of
mandatory testing is to protect some element or segment of public
heal and not to obtain evidence to be used in a criminal proceed-
ingydMone must look closely'at the way in which the Court has devel-
oped its doctrine of administrative searches in order to fit mandatory
HI1V testing for sex offenders within the fourth amendment framework.

B. Standards Governing Administrative Searches Under the Fourth
Amendment

1. Warranted Searches

In Camara v. Municipal Courtll6the Supreme Court reversed the
defendant’ conviction, which was based on his refusal to allow state
health inspectors to nduct a warrantless search of his home for hous-
ing code violations., The Court held that an administrative search
conducted to enforce state regulations in the public interest constitutes
a significant intrusion on fourth amendment interests. When performed

without a rant, such a search lacks the necessary fourth amendment
safeguards. The Camara Court declared that an administrative
search would be reasonable only if performed on the basis of a rant

that verifies the need for and delineates the scope of the search.JThe
Court did not impose criminal search standards for probable cause as a
requirement for obtaining an administrative warrant. Rather, the Court
sought to strike a balance between the public and private interests im-
plicated in an administrative search by holding that there is probable

bullet from the defendant's body that the Commonwealth of Virginia claimed would provide
strong evidence of the defendant’s guilt. Because the surgery was dangerous to the defendant, the
intrusion was more severe than the one sanctioned in Schmerber. See id. at 761 4 n.4. Further,
because the Commonwealth had substantial addit.mal evidence that would convict the defendant,
the Court declared that the invasion of the aefendant’3 body was unreasonable. Id. at 767.

115. See supra text accompanying notes 101-02. The Presidential Commission on the Human
Immunodeficiency Virus Epidemic recommended legislation that would make knowing, intentional
transmission of HIV a criminal otfense Presidential Commission, supra note 2. at 120. In this
respect, a mandatory HIV test of a sex offender could be seen as a criminal search under the
fourth amendment, since the government would be seeking evidence useful in a criminal proceed-
ing. A few states, including Florida, ldaho, Louisiana, and Nevada, have passed criminal statutes
specifically intended to cover intentional HIV transmission. Id. Furthermore, some states nave
chosen to use a positive HIV test to increase sentences in sexual assault convictions wnen the
defendant was aware that he was HIV-infected at the time of the attack. Hotftnan. .,upra note 4. ut

0,
116, 387 U.S. 523 (1967).
7. 1.

118 1. at 534,

119. 1d. at 531-33 4 n.10.
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cause to issue a warrant to inspect when “reaso le legislative or ad-
ministrative standards” mandate the inspection.

The probable cause standards for an administrative search are rela-
tively vague as compared with those required in the criminal context.
For example, the Camara Court found that the condition of the sur-
rounding area, the passage of time, and the nature of the premises to be
inspected are rgasonable legislative standards upon which a search war-
rant can issue.ld The Court did not demand that authorities have ex-
press kno ge of the premises’ particular condition before requesting
a warrant, Legislative standards, however, must be rational and must
represent a valid public interest in order to provide probabjz cause to
issue a “suitably restricted” administrative search warrant,

2 W arrantless Searches

Twenty years after Camara the Supreme Court modified its stance
on the issue of whether an administrative search could be reasonable if
conducted without a search warrant. In New York u Burgerl> the
Court expanded the scope of administrative searches to allow warrant-
less inspections in situations of special need: situations in which indi-
vidual privacy interests ar eakened, and governmental interests are
concomitantly heightened.JdJIn upholding a warrantless inspection of
an automobile junkyard, the Court determined that closely regulated
industries subjected to subsyartial governmental oversight have a low-
ered expectation of privacy.m

The Burger majority stated that a warrantless inspection may be
reasonable under the fourth ameWnent if three criteria are met. First,
following the Camara rationale,d the government must demonstrate
that a substantial state interesysistifies the regulatory scheme under
which the inspection is made. Second, the warrantms inspection
must be necessary to further the regulatory scheme. Finally, the
state’s inspection program must be sufficiently certain and regular in its
application to ve as a constitutionally adequate substitute for a
search warrant.a0To satisfy this last requirement, the program of in-

120. |d. at 538.

121 1d.

122 1d.

123 1d. at 539,

124. 482 U.S. 691 (1987).
125. 1d. at 702,

126. 1d. at 700.

127. See supra text accompanying notes 116-23.
128, Burner, 482 U.S. at 702

129. 1d.

130. 1d. at 703.
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spection must alert a party to the possibility of being subject a
search, and the search must be limited in time, place, and scope.ﬂ
In Burger the Court did not discuss whether the three part reason-
ableness test would govern administrative searches of an individual’s
body and body flifids, but two years later the Supreme Court consid-
ered this issue in Skinner v. Railway Labor Executives' Association.1®
Finding that on-the-job intoxication is a significant problem in the rail-
road industry and that employees who abuse alcohol and drugs consti-
tute a serious threat to public safety, the Court upheld administrative

regulations mandating warrantless blood urine tests of employees
who are involved in specified accidents. As in Schmerber,13 the
Court confirmed that bl , urine, and breath tests are searches under

the fourth amendment., Noting that a presumption in favor of a
search warrant issued upon a degree of individualized suspicion still ex-
ists, the Court observed that indivi lized suspicion is not a constitu-
tional requisite for every search. Instead, judicial review of the
railroad industry’s drug testing program requires a balancing test simi-
lar to those applied in Camaralidl and Burger.13

In Skinner the Court observed that special needs necessitated a
balancing of governmental d private interests and made warrant re-
quirements impracticable.AUHere, as in Burger, the Court found that
the customary governmental regulation of the railroad industry had
weakened privacy interests and heightened governmental inggkests
thereby making a warrantless search constitutionally acceptable. he
Court held that a substantial state interest in regulating the conduct of
railroad employees justified the reguiatory program under which the
state administered toxicological tests.

131 1d.

132. 109 S. Ct. 1402 (1089).

133. 1d. at 1407, 1421-22. The Federal Railroad Administration found that from 1972 to 1953
at least 21 sidgnificant train accidents involved drug or alcohol intoxication, and that these inci-
dents resulted in 25 fatalities, 61 injuries, and damage to property estimated at S19 million. Id. at
1407-08.

134. 384 U.S. 757 51966).

135, Skinner, 109 S. Ct. at 1412-18,

136. Id. at 1417.

137. 387 U.S. 523 (1967).

138. 482 U.S. 691 (1987).

139. Skinner. 109 S. Ct. at 1414,

140. I1d.-, Note. Mandatory \IDS Testing, supra note 3. at 1430-3L

141, The Court remarked that the test regulations were intended to reduce or eliminate acci-
dents and other fatal incidents, and that the "“governmental interest in ensuring the safety of the
traveling public and of the employees themselves plainly justilies prohibiting covered employees
from using alcohol or drugs on duty . ... This interest also ‘requirejs) and justiffies| the exercise
of supervision to assure that the restrictions are in fact observed.™ Skinner. 109 S. Ct. at 1415
(quoting Gritfin v. Wisconsin. 483 U.S. .368. 875 (1987)).
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The Court further found that the warjgntless inspection was neces-
sary to implement the regulatory scheme.ULBecause the regulations re-
lied principally on blood tests to evidence recent drug or alcohol use
prior to an accident, the Court determined that any delay in obtaining
a warrant would defeat the effectiveness of the blood assay because eyi
dence of drug or alcohol use deteriorates rapidly in the bloodstream7$
Furthermore, although employees know that an accident will trigger
testing, the unpredictability of the occurrence of such an event en-
hances th eterrent effect of the penalties for the use of drugs or in-
toxicants.£TThus, the Skinner inspection program is regular enough in
application to further the underlying administrative scheme and to
alert the individual of the possibility of being subject to a suitably lim-
ited search. Because the government’s interest in testing railroad em-
ployees outweighed the employees’ justifiable expectations of privacy
under these circumstances, and because the Skinner warrantless inspec-
tion program met the Barger standardggfor such a scheme, the Court
found no fourth amendment violation.@

The Court followed a similar analysis in National Treasury Em
ployees Union u Von Raabuo when upholding a suspicionless drug
testing program for any customs officers carried firearms or who
directly participated in drug interdiction.tf¥ While holding that uri
testing for illicit drug use clearly implicates the fourth amendment.l].%
the Court determined that the realities of the workplace justify certaj
physical intrusions that might be unreasonable in other situations.w
Finding that customs employees perform a function which substantially
impacts public safety and welfare and that the safety of each employee
depends largely on each employee’s titness for the job, the Court stated

that these individuals shoul pect some inquiries that might be intru-
sive in other circumstances.alJCertain forms of public employment, the
majority concluded, result in a diminished ectation of privacy even

with respect to intrusive physical searches.dl Ultimately, under these
circumstances the government has a compelling interest in ascertaining
the trustworthiness and fitness of its drus interdiction force that out-

142, See id. at 1421
143, 1d. at 1420-21: see also Schmerber, 234 U.S. at 770-71,

144, Skinner. 109°S. Ct. at 1419-20.
15, 1d. at 141521

146, 109S. Ci. 1364 (1939),

147, 1d. at 1397,

148, 1d. at 1390
149, 1d. at 1393,
150. 1d.at 11%.

151 1d.at 1393
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weighs individual privacy expectations.HPersuaded that the drug test-
ing gram bore a close and substantial relation to the government’s
goaladand that the regulation cﬁrly informed the employee of the ra-
tionale and scope of the'test, the Court applied the warrantless
search standards of Burger and resolved the balanci test between
public and private interests in the government’s favorr.E

At least one commentator has contended that the Skinner and Von
Raab balancing teggawould apply to court-ordered HIV testing as well
as to drug testing.aJUnder this rationale, involuntary HIV tests would
be permitted if the physical intrusion served a special governgeental
need that outweighed the individual’s expectation of privacy. The
Supreme Court has yet to consider wheth compulsory HIV testing
can meet that fourth amendment standard.AJIn Glover v. Eastern Ne-
braska Community Office of Retardation..ss however, one federal court
considered a licy that mandated HIV testing as a condition of state
employment.

The Glover court considered the constitutionality of an agency pol-
icy that required certain employees who d extensive contact with
agency clients to undergo testing for HIV.4&1 The court found that al-
though the legislature might have enacted the policy to combat the
spread of HIV, evidence showed that the risk of HIV transmission be-
tween agency employees and clients was so insignifigant that the policy
had no real effect in preventing the spread of HIV.ALThe court, there-
fore, decided that the government’ interests in providing a safe envi-
ronment for agency clients did not o eigh the employees’ reasonable
expectation of privacy in their blood.&lRepeating that the governmen-
tal intrusion must be reasonable in both inception and scope, the court

152. 1d. ac 13%.

153, Id. Presumably, the Court applied the Skinner deterrence rationale to the warrantless
urine testing in Von Raab. The mag'ority remarked that the petitioner's claim that such testing is
inerfective and. therefore, not conducive to the regulatory scheme was unfounded because it is
extremely difficult for a drug user to alter the test results by avoiding use of the drug aftei the test
date is known. Id.

154, 1d. at 13%.

155. 1d. at 139.

156. See Crim. Just. Newsl., Apr. 17.1989, at 3.

157, Id. (statement of Judge Mary C.Morgan).

158. Note. Mandatory AIDS Testing, supranote3. at 143L

159. 686 F. Supp. 243(D. Neb. 1988).

160. The governing board of the Eastern Nebraska Human Services Agency had adopieu s
%olicy that required certain employees to submit to mandatory testing for tuberculosis, hepatitis

,and HIV. 1d. at 244 In addition, the policy contained reporting and disclosure requirements lor
employees who know or suspect they have one of the diseases or are treated for anv of them, .u

161. 1d. at 247.

162. 1d. at 249,

163. 1d. at 250.
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held that the mandatory blood testing policy was not justified at its
inception and, thereﬂe, %vas an unreasonable search in violation of the
fourth amendment.

>Al. An Administrative Scheme for Mandatory AIDS Testing:
California’s Proposition 96 /

On”~lovember 81988, the California electorate approved an initia-
tive knowms”s Proposition 96. Added as Chapter 1.20 to tW California
Health and S~ety Code,'6* Proposition 96 enables victims of sexual
crimes as well as'smrtain peace officers, firefighters, ancLemergency med-
ical personnel who nave been assault in their official capacity to re-
quest HIV testing of thmr assailants. he Promotion 96 HIV test is
administrative in naturen”~cause the test is stpdctured to gather infor-
mation that will be usedﬁ protect the publLe>nealth, not as evidence in
a criminal proceeding. TheNHIV test/is essentially a warrggtless
search that may be analogized toSffie anarch upheld in Burger.AUIt is
also simj in nature to the physicMjv intrusive searches discussed in
Skinnermand Von Raab.110 f

Under Proposition 96 ass™dIt victims'Kmy petition the court for an
order authorizing compulsory HIV testing oNmi assailant charged with
either a sexual assault o”with physical interference with the offsgial du-
ties of a peace officer/firefighter, or emergency medical officer.lll Upon
such petition, thmkfourt will conduct a hearing to determine whether
probable cause>rxists to believe that a transfer of body'fluids from “12
defendant to/uie victim occurred during the assault or altercation.
Upon finffirfg prob cause, the court will order the defena”t to un-
dergo HIV testing.a].lzb)e N.

BMoposition 96medates that a licensed medical laboratory will cqn-
dmothe HIV testsmand that the results of the test will be disclosed
/Sue defendant, the requesting victim, and if the defendant is incarcer-

164. 1d. The court commended the agency’s adoption of a safety-oriented approach, but de-
termined that achieving the goal could not overshadow the impermissible infringement on the per-
sonal liberty of the agency's emplcelees. Id. at 251,

165. Cal. Health & Safety Code §§ 199.95-199.99 (West Supp. 1990).

166. 1d. 8§ 199.96-199.97.

167. 1d. §§ 199.95, 199.98(f): see also Note. Mandatory AIDS Testing, supra note 2. at 1438,

168. 482 U.S. 691 (1987); see ulso Note, Mandatory AIDS Testing, supra note 3. at 1438,

169, 109 S. Ct. 1402 1989;: see supranotes 132-45and accompanying text.

170 109 S, Ct. 1384 (1989); see supranotes 146-55 and accompanying text.

%72 Cdal. Health & Safety Cooe §§ 199.96-199.97 (West Supp. 1990).

-2, 1d.

/3. 1d.

T4 Proposition 96 specifies that participating laboratories will conduct tests for "medically
accented indications of exposure to or infection by" HIV. Id. 5 199.98(?. Presumably, this lan-
guage refers to the testing procedures discussed supra at notes 55-64 and accompanying text.



(Vol. 43:1607

?d that the drug test-
to the government’s
“employee of the ra-
iled the warrantless
ancirEtest between
avor,

:he Skinner and Von
HIV testing as well
ary HIV tests would
mpecial gover ntal
n of privacy.ad The
pulsory HIV testing
louer u. Eastern Ne~
er, one federal court
a condition of state

ity of an agency pol-
ensive contact with
court found that al-
olicy to combat the
IV transmission be-

t that the policy

The court, there-
oviding a safe envi-
Iployees’ reasonable
hat the governmen-
md scope, the court

ationale to the warrantless
i claim that such testing is
is unfounded because it is
«¢ 0f the drug after the test

:es Agency had adopted a
for tuberculosis, hepatitis
mdosure requirements for
sated for any of them. Id.

%

1990] MANDATORY .AIDS TESTING 1625

held that the mand_at©ry blood testing policy was not justified at its
inception and"h"re@e, was an unreasonable search in violation of the
foutlh-'affiendment. ton

V. An Administrative Scheme for Mandatory AIDS Testing:
California’s Proposition 96

On November 8 1988, the California electorate approved an initia-
tive known as Proposition . Added as Chapter 1.20 to the California
Health and Safety Code, Proposition 96 enables victims of sexual
crimes as well as certain peace officers, firefighters, and emergency med-
ical personnel who have been assault in their official capacity to re-
quest HTV testing of their assailants.EThe Proposition 96 HIV test is
administrative in nature because the test is structured to gather infor-
mation that will be use protect the public health, not as evidence in
a criminal proceeding. The HIV test is essentially a warrantless
search that may be analogized to the search upheld in Burger.19l It is
also simj in nature to the physically intrusive searches discussed in
Skinner@and Von Raab.'10

Under Proposition 96 assault victims may petition the court for an
order authorizing compulsory HIV testing of an assailant charged with
either a sexual assault or with physical interference with the offjgial du-
ties of a peace officer, firefighter, or emergency medical officer.lld Upon
such petition, the court will conduct a hearing to determine whether

probable cause exists to believe that a transfer of body fluids from tlI?]
defendant to the victim occurred during the assault or altercation.
Upon finding prob cause, the court will order the defendant to un-

dergo HIV testing.
Proposition %mztes that a licensed medical laboratory will con-
duct the HIV tests nd that the results of the test will be disclosed to

the defendant, the requesting victim, and if the defendant is incarcer-

164. Id. The court commended the agency’s adoption of a safety-oriented approach, but de-
termined that, achieving the goal could not overshadow the impermissible infringement on the per-
sonal liberty of the agency's emploe/ees. Id. at 251.

165. Cai. Health & Safety Code $§ 199.95-199.99 (West Supp. 1990). m

166. 1d. 8§ 199.96-199.97.

167. 1d. §8 199.95, 199.98(): set also Note. Mandatory AIDS Testing, supra note 3. at U38.

168. 482 U.S. 691 (1987); see aiso Note. Mandatary AIDS Testing, supra note 3, at 1433,

169. 109S. Ct. 1402 (1989;;seesupra notes 132-45 and accompanying text.

170.  109S. Ct. 1384 11989);see supra notes 146-55 and accompanying text.

g% Cal. Health & Safety Code §§ 199.96-199.97(West Supp. 1990).

. 1d.

173 1d.
174 Proposition 96 specifies that participating laboratories will conduct tests for "medically

accepted indications of exposure to or infection by" HIV. I1d. | 199.98(b). Presumaoly. this lan-
guage refers to the testing procedures discussed supra jt notes 55-64 and accompanying text.

"PGrs'Sce. SU.PPCKT



1626 VANDERBILT LAW REVIEW [Vol. 43:1607

ated, the incarcerating facility.17* A disclaimer informinme recipient
that the test may be inaccurate accompanies the results. est results
which indicate that the defendant has been exposed to or is infected
with HIV also wiJH]fe transmitted to the California State Department of
Health Services.

Proposition 96 provides that anyone who receives information of
the defendant’s test results under the statute must maintain the confi-
dentiality of any personal identifying data relating to the test results
except for disclosure necessary to obtain medical or psychological
care.17™ Any person who discloses test results pursuant to a statutory
authorization is immune from civil liability.17* Finally, no test results
obtained pursuant to the statu are admissible as evidence in any
criminal or juvenile proceeding.ﬁ)

Proposition 96 is deceptive because it uses the term "probable
cause" to justify a search of an individual’s blood. This term seems to
suggest that the statute authorizes a criminal search. The statute, how-
ever, does not authorize a court to issue a testing order based on proba-
ble cause to believe that a crime has been committed, but instead on
probable cause to believe that there ]g.as been an exchange of body
fluids between defendant and victim.4&l The question is whether this
standard establishes a sufficiently articulated legislative scheme that
makes the mandatory AlDgmtest a constitutionally legitimate warrant-
less administrative search. In other .words, Proposition 96 must con-
form to the criteria set out in Burger and utilized in Skinner and Von
Raab in order for its compulsory HIV testing to be a valid administra-

175. Cal. Health & Safety Code §§ 199.96-199.97 (West Supp. 1990). Disclosure to the in-
carcerating facility entails disclosure only to the officer in charge and the chief medical officer of
the facility. Id. It the requesting victim ‘is a peace officer, a firefighter, or an emergency medical
technician, the statute also requires disclosure of test results to the victim's employing entity. Id. §
199.97. Finally, if the defendant is a minor, the test results will be communicated to the minor's
parents or guardian. 1d. § 199.98(d).

176. The disclaimer states: "The tests were conducted in a medically approved manner but
tests cannot determine exposure to or infection by AIDS ... with absolute accuracy. Persons
receiving this test result should continue to monitor their own health and should consult a physi-
cian as appropriate.” 1d. § 199.98(d).

177. 1d.  §199.98(c).

178. 1d.  §199.98(e).

179. 1d. §199.98(y).

180. 1d. §199.98(f).

181 Id. 88 199.96-199.97. Proposition 96 does not require that the court issue a formal search
warrant in order to inspect the defendant's blood. The court's only role in the inspection process is
to determine whether there is probable cause to believe that there was an exchange of body fluids
between defendant and victim, i.e.. that the administrative standards authorizing the search have
been met. Thus, the intrusion here is analogous to the warrantless search in Hew Yamn u. Burger.
Note. Mandatory AJDS Testing, supra note 3. at 1438,

182. Note. Mandatory AIDS Testing, supra note 3, at 1438.
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tive search.
For a mandatory HIV test to be valid under the fourth amend-

ment, the government’s interest in conducting the test must weigh
the individual’s expectation of privacy in his or her own blood.fdIf the
government constitutionally can utilize blood tests for employment pur-
poses, for ascertaining a driver’s blood alcohol level, and for determin-
ing fitness for military service, the underlying safety rationale
conceivably could be expanded to include testing of persons charged
with a crime in order t rovide their victims with information relevant
to the victims’ health.A9rUnder such circumstances, the defendant ar-
guably has a limited expectation of privacy.

Furthermore, the state has a substantial and perhaps compelling
inter in curbing the transmission of HIV and in protecting crime vic-
tims. he state’s interest is reflected in the purpose of the regulatory
program, which is to acquire vital information and to disclose it as nec-
essary to allow interested parties to take precautions, or alternativel
to relieve the parties from groundless fear of contracting the virus.@
Arguably, the inspection authorized in Proposition 96 furthers the regu-
latory scheme contemplated in the statute: the mandatory test purports
to be an effective way of achieving the statute’s stated goal. The ques-
tion is whether the inspection scheme is necessary to further the regula-
tory scheme. Finajy, because the statute alerts the individual to the
timing, manner, and scope of the mandatory HIV test, the inspection
program appears to be sufficiently regular in its application to provide a
constitutionally adequate substitute for a search warrant. If a court
were to consider Proposition 96 under the criteria governing the consti-
tutionality of administrative searchegeyit appears that the statute could
survive fourth amendment scrutinyfg

183. |d. at 1-139 & n.230.

184. Id. at 1443,
185. See Cal Health & Safetv Code § 199.95 (West Supp. 1990).

186. 1d.
187. Note. Mandatory AIDS Testing, supra note 3. at 1445,



'voSK OdC,

A-'yOcSd'OS

‘cjf

Prohibiting AIDS Testing in he Health
Insurance Context: Patching Up a
Patchwork System ..o, Suzanne M. Russell 131

Mandatory AIDS Testing: The Legal,
Klhical and Practical 1SSU€S...ccoerrriieerirenne. A. Alyce Werdel 155

The Permissibility of Routine
AIDS Testing in the Health
Care Context Ziyad |. Naccasha 223

The Noire DameJournal ofLaw, Ethics if Public Policy is published four limes annually
(Spring, Summer, Fall, Winter) b%theThomasJ. While Center on Ijw & Government,
Notre Dame Law School, Notre Dame. Indiana 46556. Telephone: (219) 239-5913.

Subscriptions are $24.00 Ber year in advance; Single Issues $6.00. Address all
correspondence concerning subscriptions to the Managing Editor. Subscrlgtmns will
be a_utomatlcallﬁ renewed unless a subscriber requests that the Managing Editor di
continue the subscription. Unless a claim for nonreceipl of an issue is made within six
months after the malll\r}\?_ date, the issue will not be supglled.free ofcharge, back issues
are available through William S. Hein S Co., Inc., 1285 Main St.. Buffalo, N.Y. 14200.

_ Al notifications of change of address should include the old and new addresses
with zip code. Please mail change at least one month before (lie date of the issue for
which 1t is to take effect.

The views herein arc those of the authors and do not necessarily reflect the poli-

cies or oE)inion_s of the Noire DameJournal ofLaw, Elh.cs & Policy, its editors and staff the
ThomasJ. White Center on Law 8 Government, Notre Dame Law School, or the Uni-
versity of Notre Dame.

Tex', and footnotes conform to A Uniform System of Citation 814t.h.ed. 1986). Cite to
Notre Damel. L. Ethics & Pub. Poi'y. Thedournal is published utilizing the Texas Law
Pei'iew Manual on Style (5th ed. 1987). . .
~ Forthcoming issues of the Journal will address issues related to AIDS, and serious
juvenile offenders. Tne editors welcome unsolicited manuscripts which examine spe-
cific topics within thesedgeneral cateqories from an ethical perspective. Articles should
be directed to the Lead Articles Editor; regretfully, manuscripts cannot be returned
unless postage is provided,

ditor dis-

NotreDame- ™
Journalof]j.w, Ethics

g Public R)licy

© 1990 The University of Notre Dame Volume V Issue No. | 1990

EDITORIAL BOARD
1989-90
PatxickJ. Gariy. New York

Hdilot.sn-Chief

AR Kol

Dad .IHids Hiitors

Karen M. Cauciii.in, Texas
BExeautive Editor

Bryan W. Sill, Illinois

J. Gardner West. Mississippi Suzanne M. Russell, Massachusetts
Student Articles Editors Copy Editor
Katherine C. Dlvers, linois Mary K Walter, IO\MF ,
Raciiei. W. Hill, New York A Alyce Werdel, California
Hrstarch Eitors - Assistant Copy Hlitors
Ziyad 1 Naccasha, California
Managing and Student Articles Editor
STAFF MEMBERS

1989-90 o
Deiriihe J. Attea, New York Martin C, Loescii, [linois
Susan L Biccrast, Michigan I-ance S. Martin, Arizona
Paul R. Davis, Washingto Anne Mane_VanDev?rfe, Qhio
Maura c(I: Doherty, M%g%wuseﬂs sRalgh lJI'\\(N”ILterR'CIE\l/II mia
e 11 e, Yoros Vg

ADMINISTRATIVE STAFF
Nancy Wesolowski
Darlene Carlson

Maria Rocers

DIRECTOR OF THE THOMAS J. WHITE CENTER
ON 1AW S GOVERNMENT
John 1. Rohinson
Assistant hofessor of Imw d Philosophy



A. Alyce Werdel*

By 1981, a new worldwide epidemic was recognized. This
epidemic is known as Acquired Immunodeficiency Syndrome
(AIDS). The World Health Organization (WHQO) estimates
that between five and ten million people may be infected with
the virus,’ d over one million will be killed by the virus by the
year 2000.& The mber of AIDS cases is currently doubling
every ten monthssJ An International Summit on AIDS held in
London warned: “The AIDS virus threatens hundreds of mil-
lions of lives around the world and is likely Ao create an explo-
sive epidemic far into the next century. With no vaccine
presently available, one way to halt the spread of the disease is
to alert people to the possible danger in the hope that they will
avoid high risk behavior. Many countries have developed, or
are in the procgss of developing, laws to control the spread of
this fatal virussJ One scheme proposed in the United States is
mandatory testing. This article will examine the practical, ethi-
cal, and legal considerations of mandatory testing among cer-
tain high risk populations. It concludes thattesting should t2
required among the following groups: (1) prisoners, (&
arrested prostitutes and drug users, and (3) those who attend
sexually transmitted disease and drug abuse clinics.

e B.A. Human Biology, Stanford University 1986;J.D. University of
Notre Dame 1990.

* Gallo Questfor a Vaccine, World Health, March 1 at 9.

2. Mesce AIDS Infection Rate is Declining: Report, 9. B end rlb Feb. 2
1990, at A2, col. 1 ,

3. Montefiore, a1ps: The only Answer, The Times (London), Aug. 10

1988, at 1Q col. 2
4 Prentice, cenerations at Riskfrom *Explosive A1DS Epidemics®, The Times
London)BJan 271998 at 3 ¢ol. 1

March’ 1988 over fifty countries 'tad Iaws |n force %ertarnrng to
AIDS. Other countries have extended their public health codes™ or
communicable disease statutes to apply to AIDS cases. Ja asuriya, a1os
Related Health Legislation, 14 commonwealth L. Bull. 879 (1 88)
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I. Background: Stages of the Viral Infection and
Common Symptoms

AIDS is caused by a virus, known as the Human Immu-
nodeficiency Virus (HIV). A virus is defined as an ultramicro-
scopic parasite, which invades a living cell mnd takes over its
metabolic machinery in order to reproduce.\JThe HIV virus is
a retrovirus; a retrovirus can easily inpade the living cell "turn-
ing it into factories for more viruses. [ HIV invades and multi-
plies within the white blood cells (lymphocytes) which are
found in the immune system. 3t either destroys the host cell
immediately or lies @rmant for a period of time, delaying the

onset of the disease@J) No vaccine has ever been developed for
a retroviral disease.

The human immune system is the body’s natural defense
against potentially harmful, infectious microorganisms icro-
scopic life forms), such as bacteria, viruses and fungi.dJ The
immune system consists of two types of cells: T-lymphocylcs
and B-lymphocytes. In a healthy immune system, the T-lym-
phocytes recognize and attack foreign cells in the body, known
as antigens. There are two types of T-lymphocytes: T-killer
cells and T-helper (T-4) cells. The T-killer cell binds to the
antigen and kills it. The T-4 cell helps the T-killer cell to multi-
ply, s@ that there are enough Kkiller cells to fight the foreign
cells,ldl The HIV virus agacks the body’s immune system by
destroying the T-4 cells. & As a result, the T-killer cells do not

6. J. Lancane, AIDS: The Facts 22 (1988).

1 1 at 43

Genetic information_coines the form of ribonucleic acid (RNA) or
desoxgrlbonuclem acid éDNA). Wright, A 10s: A sriefoverview, 12 Nova L,
rev. 973, 974-75 (1988). The genétic information of most viruses and all
living _th_ln?s is normally found in the DNA, which rePhcates itself into RNA
when it is time to make'a protein. 1d._In a retrovirus the genetic information
is found in the RNA rather than the DNA. . When the virus attaches to the
cell, it uses a special enzyme, reverse transcriptase, in order to copy its
?enenc, information, into thie host cell's DNA. At this point, the virus is able
0 replicate itself within the host cell. 10.\J. Lancone, supra NOtE 6, at 43,

8. Mann,.. for a Global Challenge, W orld Health, March 1988, at 4, 5.

9. Yarchoan, Mitsuya, & Broder, ctinical and Basic Advances in the
Antiretroviral Therapy of Human Immunodeficiency Virus infection, '/ Am, J. Med.

191 é1989) [hereinafter Yarchoan sc Mitsuya). Other retroviral diseases
include degenerative brain diseases and possibly some types of cancers.
American Medical Association Encyclopedia of Medicine 1989;.

rican Medical Association Encyclopedia of Medicine, supra
note g,)at%‘?ﬁ yelop P

1w at 573
12 J. Lancone, supra NOte 6. at 27. The viral antigens attach to the

1) MANDATORY AIDS 1tSJIXC il

multiply and the immune system is unable to figlu infections.]3
Because the body has a high number of T-4 gglls, it is easy for
die virus to spread once it is in the system.fTWhen the virus
lias destroyed the T-4 cells, the immune system is weakened
and ger that normally are harmless can create fatal
diseases.’ﬁ

There are three stages of infectiompyHIV infection, AIDS-
related complex, and full-blown AIDS.MJThe first stage of the
disease, HIV infection, begins at the time that the virus enters
the body and begins to attack the T-4 cells. At this stage, HIV
tests can usually detect antibogdes to the virus two to eight
weeks after the initial infection..l Antibodies are proteins man-
ufactured by T-j8mphocytes in the immune system in response
to an infection.dJThe role of the antibodies igyto neutralize the
viral antigen (foreign protein) in the body.iJ In order to d
this, they block the HIV cells from binding to the T-4 cells.D
However, as the body continues to fight the HIV infection,
fewer ;nd fewer antibodies are produced because the virus
destroys the T-4 cells. As a reswyt, HIV patients have low
counts of these neutralizing agents&land are unable to fight off

surface of the T-4 cell; after they have attached, they are able to invade and

teoy the T-4.cell. yd. at 47 .
des [Iol)(e t]—?IV Virts atticks only the T-IymP_hocylch not the B-lymphocytes.
The immune system has two parts: humoral immunity and cellular immunity.
The humoral immunity relics on the B-lymphocytes, while the cellular
immunity relics on thé T-lymphocytes. The | -IymPhocytes attack virally
infected cells or tumor cells. “Therefore, this article only addresses the role of
T-lymphocytes in the immune system. American Medical Association

Encyclopedia of Medicine, supra note 9, at 573.
13. American Medical Association Encyclopedia of Medicine, supra

note 9, at 573
?4 J. Lancone, sudra NOtE 6, at 44,

1% U_‘thaetrdﬁa%tho,rs have divided the disease into different classification
?\Xstems which are typically more detailed than the one proposed in tin text.
ore detailed classification systems are useful for antiviral th,er_apy analysis as
«/¢l as epidemiological purposes. Fora survey ofthese classification systems
and a more detailed analysis of their usefulness, see Smiley, w1 v infection and

AIDS: _Definition and Classification of Disease, 12 beath Stud. 399 9.988 .
J. Lancone, supra NOte 6. at 11 Note that there have been sporadic

reports_of delayed seroconversion ﬁthe time at which the body produces
antibodies lo the virus). For a possible explanation and examplesof this rare
phenomenon, see MoSs e Bacchcttl, editorial Review, Natural History of H1V

J. Lancone, supra NOte 6, at 10
American Medical Association Encyclopedia of Medicine, supra

note%?E atY]_'IEm .
.- Yarchoan ec Mitsuya, note 9, at 191 T
.. Qr Ere I someylndslurrérc? evu?ence that persons with high counts
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the MIV infection. Because the infected individual may not
exhibit exterior signs of illness at this stage, he or she may be
unaware of the infection. This lack of awareness is particularly
dangerous in the AIDS context gyice any infected person is
capable of spreading the disease.zI

The second stage of infection, AIDS-ielated-complex,
begins at the time the infected individual exhibits signs of
immurmgyogical defects which are similar to those of full-blown
AIDS., However, at this stage, these d cts cause a less
profound weakening of the immune system.&T Researchers and
scientists d ot know exactly how many people will advance to
this stagey but approximately /850,000 Americans have
advanced to this stage of the virus.AJThe virus can be detected
either by testing for the antibodies to the virus or by recogniz-
ing the clinical symptoms, which include swollen glands, unex-
plained loss of appetite and weight loss, heavy night sweats,
persistent and chronic diarrhea, persistent dry cough, white
spots or unusual blemishes on the mouth, hairy | oplakia (a
precancerous condition), shingles and lymphoma.

Full-blown AIDS is the third and final stage of infection.
At this stage, the immune system is so weakaghat the body is
unable to fight off opportunistic infections. Opportunistic
infections refer to those infections which ordinarily do not
cause disease in human beings. However, due to the weakene
immune system of the AIDS patient, they can cause death.

of these neutralizing agents have a better disease course, and the question
remains whether adniinistering anti-HIV antibodies would help AIDS
Panents suffering from ARC symptoms. 1d. For a further discussion of this
heory, see Dr.Jonas Salk's approach in developing a vaccination to the virus,
infra N0tes 257-260 and accompanying text,
. Piol sc Colebunders, The crinical symptons, World Health, March

1988, at 25, 26.

23. J. Lancone, supra NOte G, at 11

24. Mann, supra NOte 8, at 5.

. 1d. at 6. .

%8 lo0Conc. Rec. HG3G7 (daily ed. July 15 1987) (statement of Rep.
Dannemeger).

27. 1. Lancone, supra NOte 6, at 12-13 )

Leukoplakia is characterized by raised white patches on_the mucous
membrane of the mouth or vulva. “Herpes zoster s the medical term for
shingles, an infection of the nerves which service certain areas of the skin. It
can cause a painful rash and blisters. Lymphoma is defined as 'f(alny |grou&
of tamers in which the cells of lymphoid tissues (found mainly in the fymp
nodes and spleen) multiply unchecked." American Mf.dical Association
Encyclopedia of Medicine, supra NOte 9, at 638,

28 * Piol & Colebunders, supra note 22, at 26.
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Infection at this stage may be confirmed by testing for antibo-
dies to the virus or by recognizing the clinical symptoms which
include a weakened and disfigured body, nervous system disor-
ders ranging from forgetfulness to dementia, pneumocystis
carnii pneumonia (a type of pneumonia common among AIDS
patients), severe diarrhea, central nervous system infection,
lierpes simplex virus, tuberculgsis, kaposi’a sarcoma (malignant
skin tumors) and emaciation.JJ AIDS dementia can affect any-
one who carries the virus; it occurs in up to seventy-five percent
of AIDS cases.3' The term "dementia” refers to a wide range of
symptoms. The milder symptoms include muddled thinking,
apathy, irritability, forgetfulness, and depression. The severe
cases usually include more dramatic symptoms such as an
"acysp psychotic state manifested by euphoria and hyperactiv-
ity There are two types of dementia: that which directly
afreets the central nervous system, and that which does not.
The type of dementia which directly affects the central nervous
system may be one of the first signs of infection because it is
believed to occur at the time of seroconversion (the time at

30. 3. Lancone, supra NOte 6, at 14-16 o

As infection progresses, fewer and fewer antibodies are. produced.
Therefore, the second two stages are more likely to be recognized by the
clinical symptoms than by testing for antibodies to the virus. .

Clinical si/]mptoms refer to the symptoms and source of a disease as
opposed to the laboratory fmdl%é which refer to anatomical changes,
Stedman's Medical Dictionary, (5th ed. 1982). In gther words, clinical
s%mptom,s refer to those which pertain to or arc founded on actual
observation and treatment of the paflents. Tiie Sloane-Dorland Annotated
Medical-Legal Dictionary 14 1987). S ) ) ]

The prevalence of certain opportunistic infections varies with the
geographical area because the type of infection depends on the Fanent',s,
exposure to microbial (short-lived) agents. For example, p™eurnocystis carnii
pneumonia is the most common opportunistic infection among Americans
and Europeans, while the gastro-intestina) system is common|¥ afTected in
Africans with the disease. Piol sc Colebunders, supra Note 22 at 26.

L 3L Adams, HIV-Related Dementia, Nursing Times,Jan. 20 1988 at 45.
Oilier estimates have been significantly lower. see eq., Piot sc Colebunders,
supra Note 22 at 26. The authors estimate that dementia occurs in
apprommatelr one-third of all AIDS patients. However, they may not he
including both types of dementia in their estimate, or they may not be
| (iludln thfe milder. symptoms, such as forgetfulness or depression, in the

efinition of dementia.

32 Raeburn, A1DS Dementia hiziles Doctors, S. Uend Trlb., Nos. 6, 1_989,
at A2, col. 1 Hoccllan, the Directror of Neuropsychology at San Francisco
General Hospital, said that those patients who experience the more severe
symptoms "become very grandiose and delusional.” 1.



which the immune system produces antibodieyjto the virus).B
Both types of dementia continue until death.

Scientists do not know the exact percentage of infected
persons who will develop Ilull-blown AIDS. Although early
studies indicated that only a minority may go on to develop
clinical symptoms o IDS, the latency period appears to have
misled researchers. Recent studies indicate that in the
absence of treatment, most infected persons will progress to
AIDS, with a median time ofseven to ten years from the time of
infection.3* One report estimates that up to ninety-eight per-

cent of S victims will die less that three years after
diagnosis.

Il. Tiif. Mode of Viral T ransmission and
High Risk Groups

T HIV virus is tranrmitted through infected body
fluidsJThe virus has been defectedyiy blood, semen, vaginal
fluids, breast milk, saliva, and tears. However, there are n
reported cases of viral transmission through tears'™’or saliva.4
This can be explained by the fact that it lakes a fairly large
amount of the virus to infect a healifzy person, and the virus is
fragile outside the human body. & It is also unlikely that

33, Adartns supra NOte 31 at 46.
. Id. d )

35 Moss & Bacchctti, supra note 17, at 57. o

36.. 1. The Director of the American Medical Association (AMA). task
force said that it may he “very likely" that almost all infected persons will go
on to develop AIDS. Van de Kamp, the costofains, L.A. Law., Sept. 1
at 30, 32. A Ur. Crenshaw, while testifying before Congress, aid, "|ni]ost
experts, including Dr. Gallo [one of thé co-discoverers of the HIV kusl).
.. .agree that up to one hundred percent of infected individuals could
eventually die of Al SOéAR%.” Cong. Rec. 116370 (daily ed. July 15,
193 est tement of Dr. Crenshaw).

7. McLaughlln, Ugal Issues in Health Care Settings, A1DS : Current State of
the Law— An Overview, 3J.L. scHealth 77, 79 (1988—1 ) see also 100 caong.
Fi(éé? ]_’L (daily ed. Julyf t1r15 1%87) (stat%me,m E\}‘Dl\/ér.b Dtornnna (as ofJug

ninety-one percent of those diagnosed wi etween January an
June 3?) 1588 haR/e d|eé). ) y

38 J. Langone, supra NOtE 6. at 83,

39 Summary: Recommendations for Preventing Transmission of Infection with
Human T-l.yinpholropic Virus Type 111 Lymphadenopaihy-Associated Virus in the
Workplace, ﬁ Mokuidity 8 Mortality Weekly Rep. 681, 682 (Nov. 15

;Selwyn, AIDS: W=hat isXow Known, Hosp. Prac., May 15 1986, at 67,

40. Piot & Colebunders. supra note 22, at 26.

41, Smith, H1v Transmitted by Kissing, 2 B rit. Med.J. 1033 (198 .

42 ). LANGONE, supra nofe 6, at ,51,970,_ 73. If one cubic centimeter (ct)
ofhlood containing the WiV virus s diluted in a quart ofwater, and then one

infected food can transmit (he virus bgyause T-1 cells are usu-
ally not found in the digestive tract:®)In general, it is widely
accepted that casual transmission of the virus, although theo-
retically possible, is highly unlikely."

The virus can he transmitted tfrrough sexual activity, blood
transfusions, and needle sharing. Mothers can transmit the
vims to their infants before birth (intrauterine), during delivery
(periparlum), and possi after birth while breast-feeding with

infected breast milk. Heterosexyml transmission occurs
through penile-vaginal intercourse Alt gh the virus is
present in both semen and cervical lInid{Jit is transmitted

more gafficiently from men to women than from women to
men.%J This is most likely due to the fact that men inoculate

Womenwth a substantial dose of the virus during sexual inta-
coursepMand women naturally retain the bodily secretions.

cc ofthe solution is injected buck into die blood ofa human or chimpanzee, it
would not be asufficient amount to infect either with the virus. Compare this
to HBV, the virus responsible for hepatitis B, which under the same
cwcunhstapces, WOLHd cause infection. 'F' at 73, _

The tact that the virus is very fragile outside the body is su?p_orted not
only by the fact that nobody “has “caught the disease on toilet seats,
dogrknabs, or shower stalls, bt it is also supported bY’ scientific research.
Although the virus thrives in'a cool environment, it deactivates quickly under
heat and can be killed by household bleach. 1. at 7o, 78; Steinliilber, A1DS
and Employment: Legal and Policy Considerations, 35 Fed. Bar fv News J. 377
(1988). When the virus was placed in a liuid-lilled test-tube at room
temperature for twentz four hours, it has only a ten percent chance of
surviving. However, when placed in a water-based solution of human blood
cells at Toom temperature, it is capable of surviving up to fifteen days. J
1-angone, supra NOte 6, at 7s.

%3. J. Lancone, supra NOte 6, at 44.

44. 1d. at 75-78; Mann, supra note 8, at 4. Hut see Cannon, Coim trd
Statistical Analysis Suggests Casual Transmission ofAIDS in the African Study of the
Centerfor Disease Control, 60 Psychological Rep. 177 (1987). The author
corrects (he C.DC's statistical analysis va'an African study and concludes tli.it
the study does “not disprove casual transmission of AIDS,. . .[and] because
the statistical analysis was incorrectly done, evidence that tends to support
casual transmission was thereby suppressed.” id.

-% Mann, spia note s, iﬁt 4., _ o

«lo National Institute ofJustice, HIV Infection and AIDS: Definitions and
Means of Transmission, AIDS Bull., Aug. 1989 _at 5. It is not clear when
transmission from mother to child lakes place. Some evidence indicates that
it occurs as ea_rIY as the first trimester, while other evidence indicates
infection after birth. Yarchoan sc Mitsuya, supra note 9, at 197.

47. ). l.angone, supra note 6, at 83-84.

48, .
49. ?uckcrman, The Enigma 0fAIDS Vaccines, AIDS Letter. Dec. 1988/

Jan. 1989, at ﬁ o
50. LEIshman, The Second Stage of the Epidemic: Heterosexuals and AIDS,

Att-antic Monthly, Feb. 1988, at 39-40.
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There arc currently three broad patterns of HIV infection
throughout the world. In North America, Western Europe,
New Zealand, and many urban areas in Latin America, the dis-
ease is primarily spread through homresexual and bi-sexual
men and intravenous (IV) drug usersoad In some major cities,
fifty to seventy percengnyof the homosexual men are already
infected with the virus.JJ Heterosexual transmission is ipgreas-
ing in these areas as is the number of pediatric cases«JT The
National Academy of Sciences estimates that the majority of
new cases will comHnue to come from the currently recognized
high risk groups.%

In sub-Saharan Africa and increasingly in Latin America,
especially the Caribbean, heterosgxual transmission is the pre-
dominant mode of transmission. In Latin America, the virus
was originally spread primarily through homosexual contacts.
However, the pattern has recently shifted a is now increas-
ingly spread through heterosexual contacts.%n Africa, up to
ninety percent of the prostitutes are infected U Pediatric cases
are also a major problem becausepffteen percent or more of
the pregnant women are infectedsU Infection through blood
continues to be a problem in areas where the blooghs not rou-
tinely screened and the needles are not sterilized.

51 Zuckcrman, supra note 49, at 4.
52. 1d.ate. ,
53 10cong. Rec. HG366 (daily ed.July 15 1987) (statement of Rep.
Danncmeycr). ,
- 54 Van de Kamp, supra note 36, at 3L The National Academy of
Sciences estimates a seven-fold increase in heterosexualcasesby 1991 arid a
ten fold increase of pediatric cases by the same year. . .
55, 1d. See a'so notes 77-112 infra and accompanying text, which
qualify this prediction: Although the disease is likely to coritinie among the
currently recognized high nsk groups, |V drug users and heterosexuals who
articipate in Unsafe sex will acco int for a higher percenta?e of the cases.
igh risk heterosexuals include those who participate in unsafe sex and those
whose partners are IV drug users or participate in unsafe sex.
56. Zuckcrman, supra note 49, at 6. ,
57. HI|tS, World AIDS Epidemic Draws New IYarning,N.Y.TImeS,DeC. 1
1089, at D19, col. 1 In some areas, men and women are equally infected.
The Infection rate among women is ten percent in some countries in this

region, .
58. Prentice, supra note 49, at 6. ,

.59 Zuckcrman, supra note 49, at 6 ; see atso Pepin, Plummer, Bruuham,
Piot. Cameron sc Ronald, The Interaction of H1V Infection and Other Sexually
Transmitted Diseases: An Oppoitumty for Infection, 3AIDS 3 (1988) [herelnafter
Pepin s Plummer]. In Kampala, seroprevalence among pregnant women has
increased from 10.8% in to424 ?5;|n 1987. 1.
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The third pattern of infection is in NorthmAfrica, die Mid-
dle East, Eastern Europe, Asia and the Pacific.\d The HIV virus
was not recognized in these areas until the mid-1980s. Its pres-
ence there is due mainly to contact with countri in groups
one and two or through imported infected blood \& However,
the number of cases has dramatically increased in some coun-
tries in these regions. Thailand, whcie there were virtually no
cases a few years ago, has recently reported that the infection
rate among IV drug users has risen from less than one percent
in 1987 to forty percent in 1989.03 This is probably due to the
incregsgd popularity ofdrug use in Thailand, Malaysia and Pak-
istan. Southeast India, where the disease was also virtually
unknown until recently, has reported that three tggseven per-
cent of the prostitutes are infected with the virus.(55

The most dramatic increase of AIDS cases in these regions
has taken place in Romania. The epidemic exists predomi-
nantly among infants and young children. Nicolae Ceausecu
and his government would not admit that this epidemic existed
because they conside AIDS a capitalist disease which hardly
existed in Romania.\®W Since the revolution, several studies
have revealed the severity of the epidemic: at least seven hun-
dred children arc infected with the virus; at one orphanage,
ninety-two out ofeeme hundred thirty eight babies tested posi-
tive for the virus.\d There are three reasong why this epidemic
is primarily among children and infants: (1) hospitals use the
old practice of injecting blood into tRe infant's umbilical cord
in order to stimulate its growth, (& blood donors are not
screened, and (3) heygyh care professionals use contaminated
syringes or needles.\8)The World Health Organization has
recently sent doctors t omania in order to determine the
extent of the epidemic.

The current high risk groups in the United Stales are
homosexual men (sixty-three percent of all cases), intravenous

61 Id.
62. Id.
63. Hills, supra Note 57, at p1o.

64. Engelm n,AFvice/iloneFailstoStop the Spread ofAIDS, S. Bend Trih..
Nov. 2. 1989, at /, col. 1
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