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My name i s  L i n d a  L i n s o n .  I  am a  b o a r d  member and  t h e  m o s t  r e c e n t  
p a s t - p r a s i d e n t  o f  t h e  F a i r b a n k s  NOWrand c o n s i d e r  m y s e l f  a s t r o n g  
f e m i n i s t .  I  h a v e  w o rk e d  f o r  m o s t  o f  my a d u l t  l i f e  i n  v a r i o u s  human 
s e r v i c e s ,  i n c l u d i n g  d o m e s t i c  v i o l e n c e  and  s e x u a l  a s s a u l t  and  
c h i l d r e n ' s  m e n t a l  h e a l t h  s e r v i c e s .  Among my c o - w o r k e r s , ,  c l i e n t s  
and  f r i e n d s  a r e  many p e o p l e  who h a v e  b e en , s e x u a l l y  a s s a u l t e d  -  
c h i l d r e n  who h a v e  b e e n  m o le s t e d - ,  a d u l t s  who. h a v e - b e e n  r a p e d ,  e t c .
I  am v e r y ,  v e r y  c o n c e r n e d  a b o u t  t h e  s p r e a d  o f .A ID S ,  i n  g e n e r a l  and  
a p p r e c i a t e  . th e  a d d i t i o n a l  t r a u m a  t h i s -  r i s k  c o u l d  im p o s e  on . a  
v i c t i m  o f  s e x u a l  a s s a u l t .  I  a l s o  h a v e  many f r i e n d s  and  c p . rw c r k e r s  
who a r e  h e a l t h  c a r e  and  c o r r e c t i o n s  w o r k e r s .
I ’ am" a l s o  o n e ' o f  t h e  p e o p l e  who" r e c e i v e d ' t r a i n i n g  b y  o u r  l o c a l  Red 
C r o s s  to . be  .a. s p e a k e r , f o r  t h e  A m e r ic a n  Red  C r o s s  A ID S  S p e a k e r s '  
B u r e a u /  I  f e e l  I  m u s t  b r i n g  t o  b e a r  a l l  o f -m y  t r a i n i n g - a n d  
e x p e r i e n c e  i n  s e x u a l  a s s a u l t  and  A IDS  p r e v e n t i o n  an d  t e l l  y o u  t h a t  
H ou se  B i l l  2 4  w i l l  n o t  he lp .- a - s in g le ^ .o n e , .  o f  my f r i e n d s ,  w h o -h a v e  
b e e n  m o l e s t e d  o r  r a p a d , . w i l l , - h o t ^  h e l p ,  p r e v e n t  t h e  s p r e a d -  o f ,  A IDS  
t o  a s i n g l e  o n e  o f  my f r i e n d s ’ who a r e * h e a l t h  c a r e  a n d  c o r r e c t i o n s  
w o r k e r s  and  a c t u a l l y  c a n n o t  h e l p  p r e v e n t - t h e  $ p r e a d .  o f  t h e  .A ID S  
v i r u s '  a t . ‘ a l i ' ' .~~ -;' ; . ~ V I / '' •
Any v i c t im  o f  s e x u a l  a s S a u l t ' l s  ' i i r t h ' e "  s'aiie“ 'p 6 1 i t io h ~ 'a 5 ’ an y  o t h e r  
p e r s o n  who h a s , v o l u n t a r i l y ;  o r . i n v o l u n t a r i l y , .engaged  - I n  b e h a v i o r s  
t h a t  p u t  them  a t  h ig h  r i s k .  f o r .  c o n t r a c t i n g .  HIV..r.c T h ey  m u s t  g e t  
t e s t e d  f o r '  H IV . i f  t h e y  w an t  t o  know i f  t h e y  h a v e  .b e e n . i n f e c t e d  
w i t h  t h i s  v i r u s .  T h e r e  i s *  s im p l y  n o . way t o  ju d g e  t h e  r i s k  t h a t  a 
v i c t i m ' i s  e xp o ised  t o  by  know ing-, t h e -  H IV  s t a t u s - o f - t h e  o f f e n d e r .  I  
know f r o m  my t r a i n i n g  t h a t  some p e o p l e . h a v e  b e en  i n f e c t e d  f r o m  a 
o n e - t im e  s e x u a l  c o n t a c t  w i t h : someoneA.who i s  H IV f . .  . . T h e r e  a r e - i j s l s o  
p e o p l e  who h a v e  b e e n  s e x u a l l y  a c t i v e  f o r  y e a r s  w i t h ' - a n  i n f e c t e d  
p a r t n e r  and  h a v e  n o t  c o n t r a c t e d  t h e  d i s e a s e .  T h i s  v i r u s  i s  t h a t
u n p r e d i c t a b l e .  • ;
I  v e r y  much w an t  t o  s e e  p r o t o c o l s - d e v e l o p e d  by a l l - c o u n s e l i n g ,  
p r o g r a m s  t o  i n f o r m  a l l  a d u l t s  who a r e  s e x u a l l y  a s s a u l t e d  a n d  
p a r e n t s  o f  c h i l d r e n  who a r e  a s s a u l t e d  o f  t h e  o n l y  e f f e c t i v e  way t o  
f i n d  o u t  i f  t h e y \ h a v e  t h e  H IV  v i r u s  -  t h e y  m u s t . b ^ t e s t e d .  . - :
I  r e a l i z e  t h e  p r o c e s s  t h i s  b i l l  o u t l i n e s  f o r - g e t t i n g . a n .  o f f e n d e r  
t e s t e d  i s  o p t i o n a l  and  v o l u n t a r y  on t h e  p a r t  o f  t h e  v i c t i m , ' b u t  
why h a v e  t h e s e  a l r e a d y  t r a u m a t i z e d  p e o p l e  go  t h r o u g h -  a h e a r i n g  
p r o c e s s  w h i c h ,  no  m a t t e r  how s im p l e ,  w o u ld  b e  an  a d d i t i o n a l  s t r e s s  
on  them  and  w o u ld  b e  c o m p l e t e l y  u s e l e s s  i n  d e t e rm i n i n g  i f  t h e  
v i c t im  h a s  t h e  AI.DS v i r u s ?  I  am a l s o  a f r a i d  t h e  v e r y  e x i s t e n c e  o f  
t h i s  k i n d  o f  l e g i s l a t i o n ,  t h i s  k i n d  o f  h e a r i n g  p r o c e s s ,  may 
f a l s e l y  r e a s s u r e  a  v i c t i m  t h a t  h e  o r  s h e  d o e s  n o t  n e e d  t o  b e  
t e s t e d ,  w h ic h  c o u ld  p r e v e n t  an i n f e c t e d  p e r s o n  f r o m  r e c e i v i n g  t h e  
e a r l y  t r e a t m e n t  t h a t  some H IV+ p e o p l e  c h o o s e .  M e d i c a l  and

S u m m a r y  o f  t e s t i m o n y  g i v e n ' ' H a r c f T  6 ,  1 9 9 1  t o  H o u s e  H E S S  c o m m i t t e d
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c o r r e c t i o n s  p e r s o n n e l  s h o u l d  a l s o  f o l l o w  t h e i r  p r o t o c o l s  f o r  
d e a l i n g  w i t h  a l l  p a t i e n t s  and  o f f e n d e r s .  T h ey  m u s t  b e  e d u c a t e d  a s  
t o  w h a t  h ig h  r i s k  b e h a v i o r s  a r e  and  f o l l o w  t h e  u n i v e r s a l  
^ • iw ^aau t ion s  f o r  p r e v e n t i n g  i n f e c t i o n .
M r . S h a r p  h a s  c i t e d  t u b e r c u l o s i s  <TB) t e s t i n g  a s  cn e x am p le  o f  
t e s t i n g  f o r  a c om m un ic a b le  d i s e a s e ;  t h a t  we a l r e a d y  r e q u i r e  o f  some 
p o p u l a t i o n s .  The e t h i c a l  and  l e g a l  b a s i s  f o r  im p o s in g  s u ch  
t e s t i n g  i s  and  a lw a y s  h a s  b e e n  t h e  e x i s t e n c e  o f  an  o v e rw h e lm in g  
p u b l i c  h e a l t h  c o n c e r n .  T h i s  c o n c e r n  i s  i n  t u r n  b a s e d  on s e v e r a l  

• f a c t *  : - - * • « • • • • -  - . . . .
1 .  I B  c a n  b e  s p r e a d  by c a s u a l  c o n t a c t  w i t h  an  i n f e c t e d  p e r s o n
2 .  T h o s e  who a r e  f o u n d ;  t o  h a v e  t u b e r c u l o s i s  c a n  be t r e a t e d  and  
r e c o v e r  f r o m  TB , and

" 3 .  The s p r e a d  o f  :TB c an  b e  p r e v e n t e d '  f r o m  s p r e a d i n g  t h r o u g h  an 
•'- i n s t i t u t i o n  i f  i n f e c t e d  p e o p l e  a r e  i d e n t i f i e d .  • • ;  •
•' N o n e - q f  t h e s e  t h i n g s  a r e  t r u e  o f  t h e -H IV  v i r u s  o r  A ID S  and  - 

t h e r e f o r e  t h e r e  i s  no o v e rw h e lm in g  p u b l i c  h e a l t h  i n t e r e s t  i n  
p r o v i d i n g  a m echan ism  t o  g e t  a n y o n e  t e s t e d  a g a i n s t  t h e i r  w i l l .

. , : i  : ; - .■ —  ••• ■- • •••• ...•
. . , . . . . . . .- T  u n d e r s t a n d  t h a t  t h e r e ' a r e  la w s -  s im i l a i r  t o  t h i s ' b i l l  o n ' t h e ' b o o k s  

i n  o t h e r  s t a t e s .  I  a s s u r e  y o u  t h a t  t h o B e  la w s .  a t e . n o t  h e l p i n g  
a n y o n e  i n  t h o s e  s t a t e s  o i t h e r .  We i n  A l a s k a  a r e  p r o u d  o f  o u r

- i n d e p e n d e n c e  f o rm  t h e  ma-.xs e r - a * i n « « c ; t h a t  i o m o t im u =  h ap p an a  
o u t s i d e ;  - P l e a s e  d o n ' t  be  n a i v e  a b o u t  - t h i s  s u b j e c t . • E d u c a t e  
• y o u r s e l v e s  a b o u t  t h e  e f f e c t i v e  w ays  t o  p r e v e n t  A IDS  i n  A l a s k a .  I

- •• ■think o u r - g o a l s  a r e - t h e  same and  I  a p p r e c i a t e  y o u r  c p n c e r n ,  b u t  HB
2 4  w i l l  u n f o r t u n a t e l y  n o t  h e l p  a n y o n e .
T h ank  y o u  f o r  t a k i n g  t h e  t im e  t o  r e a d  my c om m en ts . P l e a s e  f e e l  
f r e e  t o  c a l l  me o r  w r i t e  w i t h  any  q u e s t i o n s  a t  a l l .  I  c a n  f i n d  
a n s w e r s  o r  make s u r e  y ou  f i n d  them  e v e n  i f  I  d o n ' t  know m y s e l f .
L i n d a  L i n s o n  
8 7 1  G o ld m in e  T r a i l  

• F a i r b a n k s ,  AK 997 J .2  
• 4 3 7 - 3 3 0 8  h - “  :' 
4 3 G - 1 0 7 0  w
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a c c u r a t e ,  u p - t o - d a t e  A IDS e d u c a t i o n  i n  J u n e a u  and o t h e r  
S o u t h e a s t  c o m m u n i t i e s ,  and t o  p r o v i d i n g  s u p p o r t  t o  p e r s o n s  
whose  l i v e s  h a v e  b een  im p a c te d  by  A ID S .
We depend  upon  c u r r e n t  m e d i c a l  i n f o r m a t i o n  f r o m  t h e  C e n t e r s  
f o r  D i s e a s e  C o n t r o l  and f r o m  t h e  S t a t e  o f  A la s k a  D e p a r tm e n t  
o f  H e a l t h  ai i  S o c i a l  S e r v i c e s ,  e s p e c i a l l y  t h e  S e c t i o n  o f  
E p i d e m i o l o g y .  We s t r i v e  t o  m ee t o u r  c l i e n t s  e m o t i o n a l  and
p r a c t i c a l  n e e d s  w i t h  t h e  h i g h e s t  d e g r e e  o f  c o n f i d e n t i a l i t y .
Our g o a l  i s  t o  l e s s e n  p e o p l e s '  f e a r s  a b o u t  A IDS  and  t o  
l e s s e n  t h e  f e a r s  o f  p e o p l e  who h a v e  c o n t r a c t e d  t h e  A IDS 
v i r u s .
We and o u r  c o l l e a g u e s  o p p o s e  HB24 f o r  £ v a r i e t y  o f  r e a s o n s .
The b i l l  h a s  an a i r  o f  p a n i c  w h ich  we f e e l  i s  d e t r i m e n t a l  t o  
t h e  v e r y  p e r s o n s  i t  i n t e n d s  t o  d e f e n d .  I t  p r o p o s e s  f o r c e d  
t e s t i n g  o f  a c o n v i c t e d  p e r s o n ;  an a c t ,  w h ic h  i f  n e g o t i a t e d  
p r o f e s s i o n a l l y ,  c o u ld  r e a p  f a r  g r e a t e r  and  e a r l i e r  b e n e f i t s  
f o r  n o t  o n l y  t h e  v i c t i m ,  b u t  i n d e e d ,  a l l  c o n t a c t s  made by  
t h e  p e r s o n  c h a r g e d .  We f e e l  t h a t  t h i s  b i l l ,  w h ic h  v i o l a t e s  
an i n d i v i d u a l ' s  r i g h t  t o  p r i v a c y ,  w i l l  n o t  b e n e f i t  t h e  
v i c t im  and w i l l  n o t  d e t e r  t h e  s p r e a d  o f  t h e  H IV  v i r u s .
T e s t i n g  i n d i c a t e s  t h e  p r e s e n c e  o f  a n t i b o d i e s  i n  t h e  b l o o d .  
I t  t a k e s  a w indow  p e r i o d  o f  s i x  w eek s  t o  s i x  m on th s  t o  
d e v e lo p  t h e  a n t i b o d i e s .  C o n v i c t i o n  o f  an a c c u s e d  p e r s o n  
w i l l ,  i n  a l l  p r o b a b i l i t y ,  t a k e  s e v e r a l  m on th s  a s  w e l l .  The 
a p p r o p r i a t e  r e s p o n s e  i s  t o  a s s u m e ,  a s  h e a l t h  c a r e  
p r o f e s s i o n a l s  now d o ,  t h a t  t h e  e x p o s u r e  was made t o  t h e  H IV  
v i r u s ,  and t o  t a k e  p r e c a u t i o n a r y  m e a s u r e s .
I t  i s ,  o f  c o u r s e ,  p o s s i b l e  t h a t  a r a p i s t  c a n  c o n t r a c t  t h e  
H IV v i r u s  f r o m  h i s  v i c t i m .  W i t h o u t  a b a s e l i n e  t e s t  on e  i s  
n o t  a b l e  t o  c o n f i r m  who may h a v e  g i v e n  t h e  v i r u s  t o  whom.
The l e g a l i t i e s  o f  t h e  m a n d a to r y  t e s t i n g  c o u ld  l e a d  t h e  
v i c t i m  t o  l i t i g a t i o n  e x p o s i n g  h e r  a t t a c k ,  h e r  p o t e n t i a l  
s t a t u s  o f  H IV + , h e r  own b e h a v i o r ,  t o  m a n d a t o r y  t e s t i n g  
o f  t h e  v i c t i m  and s o  f o r t h ,  ad i n f i n i t u m .  T h e s e  p o t e n t i a l s  
l e a d  n o t  t o  p r o t e c t i n g  t h e  v i c t i m ,  b u t  t o  f u r t h e r  t r a u m a .
B e c a u s e  o f  t h e  w indow  p e r i o d ,  a m a n d a t o r y  t e s t  o f  t h e  
p e r p e t r a t o r  c o u ld  r e a d  n e g a t i v e .  T h i s  w o u ld  g i v e  t h e  v i c t im  
a f a l s e  s e n s e  o f  a s s u r a n c e .



2

A t e s t  o f  t h e  p e r p e t r a t o r  p r o v i d e s  i n f o r m a t i o n  a b o u t  t h e  
p e r p e t r a t o r .  I t  p r o v i d e s  no i n f o r m a t i o n  a b o u t  t h e  v i c t i m .  

✓j^The b i l l  m e n t io n s  t h e  e x c h a n g e  o f  s a l i v a .  I t  w ou ld  r e q u i r e  
a p p r o x im a t e l y  two q u a r t s  o f  s a l i v a  t o  p l a c e  a p e r s o n  a t  
r i s k .
The b i l l  s p e c i f i e s  a l e n g t h y  p r o c e s s  o f  n o t i f i c a t i o n  —  " t h e  
o f f i c e r  i n  c h a rg e  o f  t h e  f a c i l i t y  s h a l l  n o t i f y  a l l  
e m p lo y e e s ,  m e d i c a l  p e r s o n n e l ,  c o n t r a c t  p e r s o n n e l ,  and
v o l u n t e e r s  p r o v i d i n g  s e r v i c e s  a t  t h e  f a c i l i t y  who h a v e  o r  
may h a v e  d i r e c t  c o n t a c t  w i t h  , t h e  in m a t e  o r  m in o r  i n  
q u e s t i o n . "  At p r e s e n t  t h e r e  a r e  s t a t e  a g e n c i e s  w o r k i n g  
a g a i n s t  s u c h  p u b l i c  n o t i f i c a t i o n  i n  w o r k p l a c e s ,  c u l l i n g  t h a t  
p r a c t i c e  d i s c r i m i n a t o r y .  I t  p r o m o t e s  a m i s u n d e r s t a n d i n g  o f  
t h e  t r a n s m i s s i o n  o f  t h e  d i s e a s e  a s  d o e s  t h e  u se  o f  t h e  word  
" s a l i v a "  i n  t h i s  b i l l .
T h i s  b i l l  p r o p o s e s  an  i n v a s i v e  m e d i c a l  t e c h n i q u e  on a 
p o t e n t i a l l y  u n w i l l i n g  human b e i n g .
F a r  b e t t e r  t o  p r o v i d e  c o u n s e l i n g  f o r  t h e  p e r p e t r a t o r  a t  t h e  
t im e  o f  t h e  a r r e s t .  H is  c o - o p e r a t i o n  c an  p r o v i d e  a b a s e l i n e  
t e s t ,  and p o t e n t i a l l y  i n f o r m a t i o n  r e g a r d i n g  h i s  b e h a v i o r  and 
t h e r e f o r e  p a r t n e r  n o t i f i c a t i o n .  The m e th o d s  w h ich  h a v e  b een  
im p lem e n te d  by o u r  h e a l t h  c a r e  p r o f e s s i o n a l s  a r e  f o u n d  t o  be 
e f f e c t i v e .  I n v o l u n t a r y  t e s t i n g  i s  n o t  c o n d u c i v e  t o  
c o - o p e r a t i o n .
HB24 a l i g n s  d e v i a n t  b e h a v i o r  w i t h  t h e  A IDS e p i d e m i c .  I t  
d o e s  v i r t u a l l y  n o t h i n g  t o  b e n e f i t  t h e  v i c t i m .  I t  p r o m o t e s  
n e g a t i v e  c o n n o t a t i o n s  t o  an a l r e a d y  s t i g m a t i z e d  p o p u l a t i o n .  
We f e e l  t h a t  t h e  fu n d s  w h ich  w o u ld  g o  t o  im p le m e n t in g  t h i s  
a c t  w ou ld  be f a r  b e t t e r  s p e n t  on e d u c a t i o n .  I t  i s  t h e  
h ig h  r i s k  b e h a v i o r s  w h ich  c o n t i n u e  t o  p e r p e t r a t e  t h i s  
e p id e m ic  and w h ich  must be c h a n g e d .
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Good Morning. My name is Mark Tumeo. I am a co-founder and past Chair of the 
Interior AIDS Association. I currently serve on the Board of Directors and am here 
to testify on behalf of the Chair of the Board, Ms. Susan Mclnnis, and the Board of 
Directors of the Interior AIDS Association. We are strongly opposed to House Bill 
24, the bill that would require HIV-testing of individuals convicted of sexual 
assault, without the individuals consent, and mandates notification of the 
convicted individual's spouse, the the victim of the offense, the victim's legal 
custodian, and the commissioner of corrections of the results of the test. We urge 
all legislators to oppose this bill, and ask the sponsors to withdraw it.
We are sure that the sponsors of the bill feel they are working towards a solution 
to the spread of HIV and, most importantly, towards the protection of victims of 
sexual assault. We applaud these goals. However, House Bill 24 will achieve 
neither. In fact, it will hurt victims of sexual assault and impede the efforts of 
organizations working to educate our communities on the risk of AIDS.

Our first and foremost concern must be with the victims of sexual abuse. House 
Bill 24 will do nothing for these victims. Consider first what HIV testing is, and is 
not. An HIV test will indicate if a person is positive AT THE TIME OF THE TEST. 
A test four months after an assault, the minimum time for sexual assault conviction 
after an arrest, will not indicate whether the person was positive at the time the 
sexual assault occurred. It is quite possible that a. person convicted of a sexual 
assault may have contracted the virus AFTER the crime. And to what advantage is 
the knowledge that the assailant has tested positive for HIV, regardless of when 
the disease was contracted. It says absolutely nothing about the status of the 
victim !! A positive test of a convicted sexual assailant, several months to a year 
after the crime, will only serve to further traumatize the victim of a sexual assault.

Anybody who has been sexually assaulted should be tested the day of the assault, to 
ensure that the person assaulted was not ALREADY POSITIVE for HIV before the 
assault, and then tested again six-weeks afterwards - the maximum incubation 
period before antibodies for HIV are produced. No convictions will be completed 
within six weeks. In fact, in cases of stranger rape, an arrest may not even have 
been made by this point. By the time of a conviction, if it is achieved, the victim 
should have ALREADY BEEN TESTED, CONFIDENTIALLY AND VOLUNTARILY, so 
that appropriate health protection methods could already be underway. There is 
NO ADVANTAGE to a victim of sexual assault to force the convicted assailant to be 
tested, nor in sharing the results of this test with anyone.



We must also consider the effect this bill will have on others infected with HIV. 
House Bill 24 promotes the dangerous illusion that we are dealing with AIDS, but 
it will only force people away from the realization that they are particularly 
vulnerable. This bill will further stigmatize HIV-positive individuals by once again 
associating the illness with 'deviant' or illegal behavior. Worse, it will promote the 
illusion that the 'average' person is not at-risk for AIDS. The fact is ■"hat a person 
who commits rape is less likely to be a carrier than anyone who has sex with 
prostitutes or is promiscuous. HIV-infection is growing at its fastest rate among 
young women between the ages of 18 and 30 - not from sexual assault or drug use, 
but from consentual sexual relations !! The second highest rate of infection is 
among teenagers, an equally high rate for men and women, once again from 
consentual sexual contact. By furthering the false impression that only victims of 
sexual assault are at-risk, or that only those who are rapists, gay or drug-users are 
HIV-positive, is to place one more barrier in the way of effective AIDS education, 
and to help condemn cur teenagers, especially young women, to death.

House Bill 24 is also an example of the type of potential state-sanctioned violation 
of personal rights that all HIV-positive individuals fear. The argument that AIDS 
should be treated like any other sexually transmitted disease when it comes to 
testing and reporting is fellatios and based on a misunderstanding of the AIDS 
epidemic. AIDS is NOT like other sexually transmitted diseases. Most notably, it 
is not curable. More important, however, is that individuals with other sexually 
transmitted diseases are not singled out by society for discrimination. People do 
not loose their jobs if they are diagnosed with gonorrhea; they are not denied 
housing, insurance, or medical care if they are found to have syphilis: and no other 
diagnosis of a sexually transmitted disease will subjec-; a rapist to a potential 
murder charge or result in isolation from the general prison population. With a 
diagnosis of HIV-positive, these are common occurrences.



The violation of an individual's right to privacy, a right guaranteed in our State 
constitution, as proposed in House Bill 24, will not benefit the victim of a sexual 
assault nor help stem the spread of AIDS. Its only possible effect is a punitive one 
for the convicted individual. In a nation that is struggling to reduce 
discrimination against populations that are identified closely with HIV, we cannot 
tolerate an obvious violation of an individuals right to privacy when it comes to 
HIV-testing. We would do much more to help victim and criminal alike by better 
educating the prison population about the dangers of HIV. As much as we dislike 
the idea, we should make condoms and voluntary CONFIDENTIAL HIV-testing 
available in prisons. We must educate the prison population and give them the 
necessary tools, so that THEY can stop the spread of HIV among themselves. We 
know that personal knowledge of one’s own HIV status can help an individual take 
steps to change behaviors, remain healthy, and extend life. Behavior change is the 
only way to stop the spread of this disease, not mandatory testing and violation of 
confidence.
While AIDS education, the availability of condoms, and promotion of voluntary HIV- 
testing in prisons are important goals for a limited target group, we must not 
ignore the fact that it is our sisters and brothers, spouses, loved ones, family 
members and friends who are really at the greatest risk. Groups like the Interior 
AIDS Association, the Anchorage AIDS Assistance Association, and Shanti Juneau, 
are doing a great deal to educate local high-risk groups. In Fairbanks, the IAA is 
working with gay and bisexual males, teens, women at-risk and IV drug users. We 
are also actively educating the general population. These efforts will continue, and 
we hope the legislature will assist us in continuing our efforts.

You as legislators and we in grass-roots organizations such as the IAA, have an 
immense responsibility to reach out to society with education, encouragement for 
voluntary testing, and information on prevention of transmission of HIV, so that 
people realize that it is our teens, young men and women, gay, bisexual or straight, 
single or married, that this virus is threatening and killing: it is not the behavior 
of sexual assailant that this putting this nation, our state and our communities at 
risk, it is sexual behavior in GENERAL. Punitive measures against a reviled 
subgroup of the population will not prevent the spread of HIV nor provide 
assistance or solace to victims of sexual assault.. House Bill 24 will only further 
hamper out efforts, will result in punitive isolation of individuals in prisons, and 
will cause unnecessary and painful hysteria among the already traumatized victims 
of sexual assault.



We encourage our law makers, especially the sponsors of House Bill 24, to 
withdraw this bill and support legislation or resolutions that will encourage 
statewide education regarding HIV, promote voluntary, confidential HIV-testing, 
and support alternative testing sites, while at the same time protecting the civil 
rights and privacy of individuals who are HIV-positive.

I thank you for your time this morning, and for your willingness to address the 
difficult issues surrounding the AIDS epidemic. I stand ready to answer any 
questions you may have.
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cx î cou-ASc-li^*. <vj 
oSic  ̂uo \ m Vvi

Mooi^s -<f o r  “Ŵ tArvcAj 
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HB24 T e s t im o n y  
R e p r e s e n t a t i v e  B fe r t  S h a r p

I  h a v e  i n t r o d u c e d  H B 24 , w h ic h  w o u ld  m ake H IV  t e s t i n g  m a n d a t o r y  
f o r  p e r s o n s  c o n v i c t e d  o f  s e x u a l  o f f e n s e s .  T e s t  r e s u l t s  w o u ld  b e  
made a v a i l a b l e  t o  t h e  C o m m is s i o n e r  o f  C o r r e c t i o n s  a n d ,  u p on  
r e q u e s t ,  t o  t h e  v i c t i m  o r  t h e  s p o u s e  o f  t h e  o f f e n d e r .

S e x u a l  o f f e n s e s  a r e  r e c o g n i z e d  a s  o n e  o f  t h e  m o s t  o f f e n s i v e  
i n  o u r  n a t i o n .  I t  i s  a p p a l l i n g  when o n e  c o n s i d e r s  t h a t  w i t h h o l d i n g  
l i f e  t h r e a t e n i n g  i n f o r m a t i o n  f r o m  a v i c t i m  who i s  s t r u g g l i n g  t o  
o v e r c o m e  t h e  e f f e c t s  o f  a n  a s s a u l t ,  e s s e n t i a l l y  a l l o w s  a n  o f f e n d e r  
t o  c o n t i n u e  m e n t a l l y  a t t a c k i n g  t h e  v i c t i m  l o n g  a f t e r  t h e  p h y s i c a l  
a s s a u l t .

S t u d i e s  i n d i c a t e  t h a t  f e a r  o f  e x p o s u r e  t o  t h e  A IDS  v i r u s  i s  
m o re  p r o n o u n c e d  when i n t i m a t e  c o n t a c t  i s  i n v o l u n t a r y .  T o  s u b j e c t  
i v i c t i m  t o  t h e  a d d e d  s t r e s s  o f  " n o t  k n o w in g "  i s  i n e q u i t a b l e  and  

c r u e l  j u s t i c e .
HB24 r e q u i r e s  t h a t  t h e  o f f e n d e r  b e  t e s t e d .  T h e  v i c t i m  may 

r e c e i v e  t h e  t e s t  r e s u l t s  u p o n  r e q u e s t .  Many b e l i e v e  t h i s
i n f o r m a t i o n  n e e d s  t o  b e  made a v a i l a b l e  t o  h e l p  m i n im i z e  t h e  
v i c t i m ' s  t r a u m a  and  a i d  i n  r e c o v e r y .

HB24 a l s o  p r o v i d e s  t h e  t e s t  r e s u l t s  b e  p r o v i d e d  t o  t h e  
C o m m is s i o n e r  o f  C o r r e c t i o n s .  T h e  F e d e r a l  B u r e a u  o f  P r i s o n s  r e p o r t s  
t h a t  up  t o  20% o f  t h e  p r i s o n  p o p u l a t i o n  a r e  t a r g e t s  o f  a g g r e s s i v e  
s e x u a l  a c t s  d u r i n g  t h e i r  i n c a r c e r a t i o n .  M a n d a t o r y  t e s t i n g  w i l l  
p r o v i d e  t h e  D e p a r tm e n t  o f  C o r r e c t i o n s  w i t h  v i t a l  i n f o r m a t i o n  i n

H E S S  c o m m i t t e e
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m ak in g  d e c i s i o n s  c o n c e r n i n g  h o u s i n g ,  c o u n s e l l i n g ,  a n d  p r o v i d i n g  
m e d i c a l  t r e a t m e n t  t o  o f f e n d e r s  who t e s t  p o s i t i v e .

The D e p a r tm e n t  o f  C o r r e c t i o n s  h a s  i n d i c a t e d  t h a t  p r i s o n e r s  i n  
t h e  A l a s k a  p r i s o n  s y s t e m  a r e  p r e s e n t l y  g i v e n  a m e d i c a l  e x a m i n a t i o n  
i f  t h e i r  p r i s o n  s t a y  e x c e e d s  14 d a y s .  T h i s  exam i n c l u d e s  r o u t i n e  
b l o o d  t e s t s  f o r  H e p a t i t i s .

Some h a v e  e x p r e s s e d  c o n c e r n s  t h a t  i t  w o u ld  b e  m o re  u n f a i r  t o  
p r o v i d e  a  v i c t i m  w i t h  f a l s e  r e s u l t s  b e c a u s e  t h e  m e th o d s  o f  t e s t i n g  
a r e  i n a c c u r a t e .  A 1 9 8 9  s t u d y  c o n c lu d e s  t h a t  new t e s t  p r o c e d u r e s  
a r e  a v a i l a b l e  t h a t  v i r t u a l l y  e l i m i n a t e  f a l s e  p o s i t i v e  r e s u l t s ,  
t h e r e b y  p u t t i n g  t h e s e  c o n c e r n s  t o  r e s t .

I n  a d d r e s s i n g  t h e  F o u r t h  Amendment q u e s t i o n ,  c o u r t s  h a v e  
d e t e rm in e d  t h a t  a  g o v e r n m e n t ' s  i n t e r e s t  i n  p r o t e c t i n g  t h e  h e a l t h  
an d  s a f e t y  o f  t h e  g e n e r a l  p u b l i c  o u tw e ig h  t h e  c r i m i n a l ' s  p r i v a c y  
r i g h t s ,  a n d  t h e r e f o r e  a d m i n i s t r a t i v e  s e a r c h  may b e  c o n d u c t e d  
w i t h o u t  a w a r r a n t .  C o u r t s  h a v e  h e l d  t h a t  " b l o o d  t e s t s  a r e  n o t  a 
s i g n i f i c a n t  i n t r u s i o n  i n t o  t h e  i n d i v i d u a l ' s  p r i v a c y  b e c a u s e  t h e y  
h a v e  b ecom e ' r o u t i n e  i n  o u r  e v e r y d a y  l i f e . ' "

Y o u r  b i l l  p a c k e t s  h a v e  i n f o r m a t i o n  a d d r e s s i n g  t h e s e  i s s u e s .
R e c e n t  s t u d i e s  a l s o  i n d i c a t e  t h a t  e a r l y  t r e a t m e n t  w o u ld ,  among 

o t h e r  t h i n g s ,  r e d u c e  t h e  p o s s i b i l i t y  o f  an H I V - i n f e c t e d  i n d i v i d u a l  
a c t u a l l y  c o n t r a c t i n g  A ID S .

Many s t a t e s  h a v e  a d d r e s s e d  t h i s  i s s u e .  B y  1 9 8 7 ,  14  s t a t e s  
e n a c t e d  l e g i s l a t i o n  o n  t h e  i s s u e  o f  a n t i b o d y  t e s t i n g .  T o d a y  t h e r e  
a r e  a t  l e a s t  29  c r i m i n a l  a n d  c i v i l  s t a t u t e s  c o n c e r n i n g  t h i s  t o p i c ,  
a n d  a t  l e a s t  12  s t a t e s  h a v e  e n a c t e d  l e g i s l a t i o n  d i r e c t l y  c o n c e r n i n g  
m a n d a t o r y  H IV  t e s t i n g .



H IV  i s  n o t  a p o l i t i c a l  d e b a t e  o r  o p i n i o n  -  i t  i s  a l i f e  
t h r e a t e n i n g  i l l n e s s .  When i t  t h r e a t e n s  t h e  l i v e s  o f  i n n o c e n t  
v i c t i m s ,  i t  i s  i n  t h e  p u b l i c  i n t e r e s t  t h a t  g o v e r n m e n t  t o  s t e p  i n  
a n d  t a k e  a c t i o n .

I  u r g e  y o u r  f a v o r a b l e  c o n s i d e r a t i o n  o f  t h i s  l e g i s l a t i o n .
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Yes. The most common screening test is called 
ELISA (enzyme-linked immunosorbent assay). This 
test is now considered to be better than 99 percent 
accurate when testing people who have antibodies 
to the AIDS virus (HIV). In all cases, another more 
specific test, such as the Western blot, should be 
performed to confirm the accuracy of reactive ELISA 
test results.

If your test result is negative, a repeat test, at a 
later date, may be recommended because of the 
time it takes the body to form antibodies.
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:'*• Make certain that HIV/AIDS counseling is pro­
vided both before and after the test. Fear and worry 
about the test are very common feelings, both 
before the test and while waiting for the result. 
Counseling is important for a clear understanding of 
what your test result means.
’>  In all states, your test result is kept confidential 
and will not prevent you from legally getting mar­
ried. In some states, your test result must be 
reported to the public health department. Ask your 
doctor or someone at the testing center you select 
about the rules on reporting test results in your 
area.
■>- Some test sites do not keep your name on file 
and only release your test result to you in person.
-  A positive HIV antibody test in your 

medical/dental record may need to be confirmed, 
possibly preventing you from obtaining a new 
individual health insurance policy.
- DO NOT donate blood in order to be 

tested. If you believe you may be infected, do 
not donate blood, plasma, body tissue, or organs.

Contact your local public health department.
AIDS service organization. Red Cross chapter, or

doctor s office for m 
and HIV/AIDS counst 
available for people 
AIDS or HIVrelated

iiizi u n  i
Know the facts 
and AIDS. I'se w 
yourself. Teach youi 
about HIYy AIDS.
Set a compassic 
Show support and 
are infected with H! 
Remember, you can 
friend.
Become a volun
Red Cross or AIDS 
how you can help.
Sponsor a bloot
(Make sure you me 
donating blood.) Thi 
that it is impossible . .{IDS by donating b. 
healthy volunteers s; 
Sponsor an HIV/ 
donate money.

. '.r . . . s r s  m k
* Your local chapu
-  The National All 

(toll free): l-SOO-3-t- 
persons, Linea Nadi 
For hcarmg-impuire 
I-SUO-AIDS- TTY.
- Your doctor or I*.
- Your local or sta
- Your local AIDS
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A c q u i r e d  I m m u n o d e f i c i e n c y  S y n d r o m e

S t a t e  L e g i s l a t i v e  A c t i v i t y
l lilnry II Lewis. JD

M O RE  than •ISO b ills have I wen introduced in state legis­
la tu res in 1937, on the subject o f acquired immunodeficiency 
syndrome (A ID S ). This Hurry o f .legislative activity rc llects 
the serious public health concern raised by this disease in 
eve ry  part o f the country (see "References").

S tate statutes re la ting  to the subject o f A ID S  were first 
enacted in HIM. Most o f the early  laws created statewide task 
forces to in form  and educate the public. Since that time, 
statutes have been enacted on a wide variety o f A ID S -re la ted  
topics. The in form ation included herein based on a review 
through Oct (>, 1987, focus on ten m a jo r subject areas that 
have become m atters o f state law (Table). The categories 
highlighted, as well as •xample.s o f states that have enacted 
laws on each o f these issues, a re (1) antibody testing, (2 ) blood 
and blood products, (II) confidentiality, (4 ) employment, (5 ) 
housing, (II) in formed consent, (7 ) insurance, (8 ) m arriage , (9 ) 
prison population, and (10) reporting .

It  should be noted that state regulation constitutes another 
means by which policymakers have responded to the A ID S  
crisis . This is pa rticu la rly  true with respect to regulations 
developed by state insurance commissioners and state pub ik  
health departm ent reporting  requirements. Such regulations 
usua lly  c a rry  with them  the force o f law.
ANTIBODY TESTING

A number o f states have legislated on the issue o f antibody 
testing. In  Illino is , a bill was sent to the governor that would 
have required health care w orkers with a diagnosed case o f 
A ID S  o r  A ID S -re la ted  complex (A RC ), o r  one who tests 
positive fo r the antibody, to notify  the ir employers. Failu re to 
no tify  the employer would have constituted grounds fo r loss o f 
licensure. The bill was amendatorily vetoed by the governor.

O ther state laws that deal with antibody testing have been 
enacted on the fo llow ing issues:

rioni ini* Department ot Stale Legislation, Division ol Legislative Activities 
American Medico' Association. C 'cngo 
ncpimt loouesls to Ocpjnmcni ot State Legislation. OiviSion ol Legislative 

Activities. American Modnw Assocuton 530 N Dearborn St. Chicago. IL GOtilO (Ms 
Liwul

Requiring hlond hunks, hospitals, and o ther storage 
fitc ities to lest fo r the A ID S  antibody (C a lifo rn ia , Illino is .
Ok tltoina, TVnnessre, TVxns, and Wisconsin).

estab lishm ent o f a lternative testing sites fo r vo luntary 
se t'log ic  testing (C a liforn ia and F lo rida )

Requiring surgeons, physicians, funera l d irectors, and 
hit ttl hanks, etc, when authorized to remove o rgans for 
do' ation, o r  to  receive semen fo r artificia l insemination 
purposes, to test fo r the presence o f the A ID S  antibody in the 
donated organ o r  semen (Delaware, Idaho, Illino is , Rhode 
ls h m l, V irginia, and Wisconsin).

.. Requiring individuals convicted o f prostitution to ,h e  
scieened fo r sexually transm itted diseases (STD s) and |>er- 
mi .ting anyone arrested fo r prostitution to request screening 
fo r STD s , including presence o f the A ID S  antibody (F lo rid a ).

■>. Authorizing the secretary o f the s ta le  hoard o f health o r 
a local health official who believes th a lan  individual may have 
it communicable o r  o ther disease that is a danger to health , to 
as < the individual fo r w ritten in formed consent to Is ; ex­
amined to prevent the transm ission o f the disease to o thers. I f  
th • individual, when requested, refuses such an examination, 
th- • examination may be compelled only on a court o rd e r based 
ot: c lea r and convincing evidence o f a serious and present 
health threat to others posed by the individual (Ind iana).

!. D irecting the state department o f health to provide 
ci tlidential screening and confirm atory testing a t the request 
o: "persons a t high r isk ,"  ie, homosexuals, b isexuals, and 
intravenous drug users, o f contracting A ID S , by ,con tract ' 
w .’.h private physicians,.a lternate screening sites, o r  clinical •. * 
la 'in ratorics (Iowa).

7. Perm itting lhe d irec tor o f the local o r state departm ent 
ol health who knows o r has reason to believe, through medical 
o r epidemiologic information, that a person is infected with 
ti a A ID S  v irus and is a danger to tlic public, to issue an o rd e r 
requ iring such a person to be examined and tested to deter- 
n (ne whether he o r she is so infected (C o lorado).

3. Empowering the d irector o f the state departm ent o f 
h. a lth  to promulgate ru les and regulations .that requ ire  the 
t. sting fo r A ID S , w ithout w ritten perm ission, in the case o f a

2410 JAMA, Nov 6. 1987-Vol 250. No .17 Acquired Immuncdclicicncy Syndiorio—Lews •



loyislalion SfXicilicaHy AikJtusaing AIDS*

Minnesota

M ississimm

Ml. AX*I
Montana

Nulxaska

N ovckJq

Now HampshmiNow Jorsoy
Now Mo*co

Now York

North CuioJma

North Dakota

Ohio

i i III mu i Cslapt ry
Prison » Population

,

suu AntibodyTasting UkxxJ Confidentiality Employment IntormodHousing Consont Insurance Marriagê IU|Hirtlng
AlabamaAlaskaA/i/ona jArV anvil /
(.nhkidMa X X X X / X / / /

X X X /
Ĉcmoctcvl X
Dftliiwdio X i
Distncl nt CuJumlwa X

Honda X X X X X X *
GlKX(J)Q X X
Havwni X X X X •ktalio X X

Illinois X X X X X

liKkuna X X

k>wu X X A X

Kansas ,
Konlutky X X

Louisiana X X

Mdiivo X X

MnryltirxJ . X • X

Massachusetts X X X

Michigan X

Oklahoma X X

Oregon X X X

Pennsylvania X X

Rhodo Island X X X

Soulh Carolina

South Dakota X

Tonnossuo X X X

To*03 X X X X

Ulah X

Vermont

Virginia X . X

Washington

VAjsI Virginia X

Wisconsin X X X  X X X
Wyoming

•The mkxmalion contained in this chart rotors only to logislaion and no< to admimslralrvc reguL lions. AIDS indicates ocquucd invmjnodulcioncY syiwiiotno
»

newborn child when there is a high index o f medical suspicion 
by h istory o r  physical examination that the child may have 
contracted the human immunodeficiency v irus infection in 
utero o r at birth (Rhode Island).
BLOOD

In  the overwhelm ing m a jo rity  o f states, processing, s to r­
age, and d istribution o f blood constitutes a service and not a

s a le . ' 
do no 
gence 
neecs 
im m i 
Othe. 
the f  1

‘hus, implied w arran ties o f fitness and merchantability 
apply, and liab ility  is ini|>oscd p rim arily  where negli- 
exists on the p a rt o f the processor o r d istributor. ( I t  is 
;iry  to exam ine each state ’s law to determ ine i f  the 
'.ity covers the blood bank, hospita l, physician, etc.) 
state legislation concerning blood has been enacted on 
lowing issues:
Ulow ing a parent to designate his o r her donated blond
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Lau ie rb a ch

C S  F O R  H O U S E  B I L L  N O . 2 4  ( )

IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S E V E N T E E N T H  L E G IS L A T U R E  - F IR S T  S E S S IO N

B Y

Offered:
Referred:
Sponsors): REPRESENTATIVES SHARP, Gruenberg, Zawackl

A B I L L

F O R  A N  A C T  E N T I T L E D

1 " A n  A c t  r e l a t i n g  to  b lo o d  te s ts  fo r  p e r s o n s  c h a r g e d  w i th  v io la t in g  l a w s ;  a n d  p r o v id in g

2 f o r  a n  e f fec t iv e  d a te . "

3  B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

4 * S e c t io n  I .  L E G IS L A T IV E  F IN D IN G S ;  IN T E N T ,  (a) T h e  leg is la tu re  f in d s  that A ID S - re la te d

5  co n d i t io n s  a n d  o th e r  c o m m u n ic a b le  d isea se s  p o se  a  m a jo r  th rea t  to  the  p u b l ic  h ea l th  and  safety . T h e6 leg is la tu re  a lso  f in d s  tha t  the hea lth  an d  sa fe ty  o f  the  pub lic ,  v ic t im s  o f  sexua l  c r im es ,  a n d  peace

7  o ff ice rs ,  f i re f ig h te rs ,  a n d  cu s to d ia l  p e rso n n e l  w h o  m a y  c o m e  in to  co n ta c t  w ith  in fec ted  p erso n s ,  h a v e  not8 b een  a d e q u a te ly  p ro te c te d  by  law .

9  (b ) T h e  p u rp o s e  o f  this A c t  is to re q u ire  tha t  in fo rm a tio n  tha t  m a y  be v i ta l  to  m e  h ea lth  and10 s a fe ty  o f  the p u b l ic ,  v ic t im s  o f  ce r ta in  c r im e s ,  ce r ta in  d e fen d an ts  an d  m in o rs ,  a n d  cu s to d ia l  p e rso n n e l ,11 c u s to d ia l  m e d ic a l  p e rso n n e l ,  p ea ce  o ff icers ,  f ire f igh ters ,  an d  e m e rg e n c y  m ed ica l  p e rso n n e l  p u t  a t  risk12 in the  c o u r s e  o f  th e ir  o ff ic ia l  du ties ,  be o b ta in e d  an d  d isc lo sed  in an ap p ro p r ia te  m a n n e r  in  o rd e r  that

13 p re c a u t io n s  c a n  b e  taken  to  p re se rv e  th e ir  hea lth  a n d  the hea lth  o f  o th e rs  o r  in  o r d e r  fo r  these  p e rso n s

14 to  b e  re l ie v e d  f ro m  g ro u n m ^ ss  fea r  o f  in fec t ion .

-1.
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1 * S ec .  2 .  A S  18.15 is am en d e d  by  add ing  n ew  sec tions to read :

2  A R T IC L E  3A . B L O O D  T E S T S  O F  C E R T A IN  D E F E N D A N T S .

3  Sec. 18.15.250. SEXUAL OFFENSES, (a) A defendant charged in a crim inal com plaint

4  fi led  w ith  a  m ag is tra te  o r  co u r t  w ith  a v io la t ion  o f  AS 11 .41 .410  - 11 .41 .440  an d  a  m in o r  w ith

5  re s p e c t  to  w h o m  a  pet i t ion  has  been  filed in  a  ju v e n i le  c o u r t  a l leg in g  v io la t io n  o f  A S  11 .41 .410  -6 11 .41 .440 ,  shall  b e  su b jec t  to  an  o rd e r  o f  a  co u r t  h a v in g  ju r isd ic t io n  o f  the  co m p la in t  o r  petition

7  re q u ir in g  tes ting  as  p ro v id ed  in  A S 18 .15 .250  - 18 .15.290.8 (b) A n  a l leged  v ic t im  listed in the c o m p la in t  o r  pe ti t ion ,  o r  the p ro secu tin g  a i to m e y  at

9 the re q u e s t  o f  an  a lleged  v ic t im , m ay  pe ti t ion  the co u r t  fo r  an  o rd e r  au th o r ized  u n d e r  th is  sec tion .

*0  (c) T h e  co u r t  sha ll  p ro m p tly  co n d u c t  a  h ea r in g  u p o n  a  p e t i t ion  f iled  u n d e r  (b) o f  this

11 sec tion .  I f  the c o u r t  finds that  p ro b ab le  cau se  ex ists  to  b e l iev e  tha t  a p o ss ib le  tran sfe r  o f  b lood ,12 sa l iv a ,  s em en ,  o r  o th e r  bod ily  fluid  took  p lace  be tw een  the d e fen d an t  o r  m in o r  an d  the a lleged

13 v ic t im  in an ac t  fo r  w hich  the d efen d an t  o r  m in o r  is ch a rg e d  u n d e r  (a) o f  this sec tion ,  the co u r t

14 sha l l  o rd e r  that the d e fen d an t  o r  m in o r  p ro v id e  tw o  sp ec im e n s  o f  b lo o d  fo r  testing  as  p ro v id ed

15 in  A S  18 .15 .250  - 18.15.290.

16  (d) C o p ie s  o f  the b lo o d  test resu lts  shall be sen t  to  th e  d e fen d an t  o r  m in o r ,  each

17 re q u e s t in g  v ic t im  o r  the v ic t im ’s d es ignee  and , i f  the d e fen d an t  o r  m in o r  is incarcera ted  o r

18 d e ta in e d ,  to  the o f f ic e r  in c h a rg e  and  the c h ie f  m ed ica l  o f f ic e r  o f  the  fac il ity  in  w h ich  the person

19 is  in ca rce ra ted  o r  deta ined .

2 0  Sec. 18 .15 .260 . A S S A U L T S  O N  C E R T A IN  P E R S O N S ,  (a) A p e rso n  ch a rg e d  in  a21 c r im in a l  co m p la in t  f i led  w ith  a m ag is tra te  o r  cou r t  an d  a m in o r  w ith  re sp ec t  to  w h o m  a peti t ion22 has  b een  filed  in  ju v en i le  court,  in  w h ich  it is a l leged  in w h o le  o r  in  p a r t  tha t  the d e fe n d a n t  o r

2 3  m in o r  in te rfe red  w ith  the o ff ic ia l  du ties  o f  a peace  o ff icer ,  fire figh ter,  o r  e m e rg e n c y  m edica l

2 4  p e r so n  by  biting , scra tch ing ,  sp itting , o r  t ransferring  b lo o d  o r  o th e r  b o d ily  f lu ids o n ,  upon, o r

2 5  th ro u g h  the sk in  o r  m em b ra n es  o f  a  peace  officer,  f i re figh ter,  o r  em e rg e n c y  m ed ica l  p e rso n  shall

2 6  b e  su b je c t  to an o rd e r  o f  a  co u r t  hav ing  ju r isd ic t io n  o f  the co m p la in t  o r  pe ti t ion  re q u ir in g  testing

2 7  as  p ro v id e d  in A S  18 .15 .250  - 18.15.290.

2 8  (b) T h e  p e a c e  off icer,  f irefighter,  em erg en cy  m e d ic a l  person  o r  the  em p lo y in g  ag en cy ,

2 9  o ff ice r ,  o r  en t i ty  m a y  peti t ion  the co u r t  fo r  an  o rd e r  au th o r iz ed  u n d e r  th is  section .

3 0  (c) T h e  c o u r t  shall  p ro m p tly  co n d u c t  a  h ea r in g  u p o n  a  p e t i t io n  fi led  u n d e r  (b) o f  this

31  sec tio n .  I f  the c o u r t  finds that p ro b a b le  ca u se  exists to  b e l iev e  that a  p o s s ib le  t ran sfe r  o f  b lood ,

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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1 sa l iv a ,  s em en ,  o r  o th e r  bodily  f lu id  took  p lace  be tw een  the d e fen d an t  o r  m in o r  and  the  peace2 o f f ic e r ,  f i re f ig h te r ,  o r  em erg en cy  m ed ica l  perso n ,  as spec if ied  in this sec tion ,  the co u r t  sha l l  o rd e r

3  th a t  th e  d e f e n d a n t  o r  m in o r  p ro v id e  tw o  sp ec im en s  o f  b lood  fo r  te s t ing  as p ro v id e d  in ’

4  A S  1 8 .1 5 .2 5 0  - 18 .15 .290 .

5  (d )  C o p ie s  o f  the tes t  re su lts  shall be  s en t  to  the d e fen d an t  o r  m in o r ,  each  peace  off icer,6 f i re f ig h te r ,  a n d  e m e rg e n c y  m e d ic a l  p e rso n  n a m e d  in the pe ti t ion  a n d  the  em p lo y in g  ag en cy ,

7  o ff ice r ,  o r  en t i ty ,  a n d  i f  the d e fe n d a n t  o r  m in o r  is in carcera ted  o r  de ta in ed ,  to  the o f f ic e r  in8 c h a rg e  a n d  the c h i e f  m ed ica l  o f f ic e r  o f  the  facil ity  in  w h ich  the p e rso n  is in ca rce ra ted  o r

9 d e ta in e d .

10  S ec .  18 .15 .270 . T E S T IN G ; T E S T  R E S U L T S ,  (a) T h e  w i th d raw a l  o f  b lood  fo r  a  test

11 u n d e r  A S  1 8 .1 5 .2 5 0  - 18 .15 .290  sha ll  be p e r fo rm e d  in a m ed ica lly  a p p ro v e d  m anner .  O n ly  a

12  p h y s ic ia n  l ic en se d  u n d e r  A S 0 8 .6 4 ,  regis '.ered nurse , l icensed  p rac t ica l  nurse , o r  ce r t i f ied

1 3  e m e r g e n c y  m e d ic a l  techn ic ian  m a y  w ith d raw  b lo o d  sp ec im e n s  fo r  the p u rp o se s  o f  AS 18 .15 .250  -

1 4  18 .15 .290 .

15  (b )  T h e  c o u r t  sha ll  o rd e r  that  the b lo o d  sp ec im e n s  w ith d raw n  u n d e r  A S  18 .15 .250  -

16  1 8 .1 5 .2 9 0  be t ra n sm it te d  to a l ic en se d  m ed ica l  labo ra to ry  an d  that  tests  be co n d u c ted  o n  them

1 7  f o r  m e d ic a l ly  a c c e p te d  in d ica t io n s  o f  ex p o su re  to  o r  in fec tion  by  the h u m a n  im m u n o d e f ic ien c y

1 8  v i ru s  (HTV) an d  o th e r  c o m m u n ic a b le  d iseases  fo r  w h ich  m ed ica l ly  a p p ro v ed  tes ting  is re ad i ly  and

1 9  e c o n o m ic a l ly  a v a ila b le  as  d e te rm in e d  by the  court.

2 0  (c) C o p ie s  o f  tes t  re su lts  tha t  ind ica te  ex p o su re  to o r  in fec tion  b y  the H IV  v irus  o r  o th e r21 c o m m u n ic a b le  d is e a s e s  sh a l l  a lso  b e  transm it ted  to  the d epa rtm en t.

2 2  (d) T h e  tes t  re su lts  sha ll  be  sen t  to the  d e s ig n a te d  rec ip ien ts  w ith  the fo l lo w in g

2 3  d i s c l a i m e r

2 4  T h e  tests w e re  co n d u c te d  in  a  m ed ica l ly  a p p ro v ed  m a n n e r

2 5  b u t  tests  c a n n o t  d e te rm in e  e x p o su re  to  o r  in fec t ion  by  the

2 6  HTV v iru s  o r  o th e r  co m m u n ic a b le  d isease s  w ith  ab so lu te

2 7  ac cu ra cy .  P e rso n s  rece iv in g  this tes t  re su lt  sh o u ld  co n t in u e

2 8  to  m o n i to r  the ir  o w n  hea lth  an d  sh o u ld  co n su l t  a  p h y s ic ian

2 9  as  app rop ria te .

3 0  (e) I f  th e  p e rso n  sub jec t  to  the  test is a m inor ,  co p ie s  o f  the tes t  re su l t  shall a lso  be  sent

3 1  to  the  m i n o r ’s p a re n ts  o r  guard ian .
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1 (f) T h e  c o u r t  sha ll  o rd e r  all p e rsons,  o th e r  than  fh e  test sub ject ,  w h o  re ce iv e  tes t  resu lts

2  u n d e r  A S  1 8 .1 5 .2 5 0 -  18 .15 .290  to  m a in ta in  the co n f id e n t ia l i ty  o f  p e r so n a l  id en t i fy in g  d a ta

3  re la t in g  to the tes t  re su lts  e x c ep t  fo r  d isc lo su res  th a t  m ay  be  n ecessa ry  to o b ta in  m e d ic a l  o r

4  p sy ch o lo g ica l  ca re  o r  advice .

5  (g ) T h e  sp ec im e n s  an d  the  resu lts  o f  tes ts  o rd e re d  u n d e r  A S  1 8 .1 5 .2 5 0  - 1 8 .1 5 .2 9 0  are6 n o t  ad m is s ib le  ev id en c e  in a c r im in a l  o r  ju v e n i l e  p ro c eed in g .

7  (h) A  p e rso n  p e r fo rm in g  tes ting , t ran sm it t in g  test re su lts ,  o r  d is c lo s in g  in fo rm a t io n  u n d e r8 A S  1 8 .1 5 .2 5 0  - 18 .1 5 .2 9 0  is im m u n e  from  c iv i l  l iab ili ty  fo r  an  ac tion  u n d e r ta k en  in a c co rd a n ce

9 w ith  the p ro v is io n s  o f  A S  18 .15 .250  - 18 .15 .290 .

10  Sec. 18 .15 .280 . P E R S O N S  IN  C U S T O D Y , (a) M e d ic a l  p e rso n n e l  e m p lo y e d  by, u n d e r11 c o n t ra c t  to, o r  r e ce iv in g  p a y m e n t  f ro m  the sta te ,  an  a g e n c y  o f  the state , o r  a  m u n ic ip a l i ty  to12 p ro v id e  se rv ic e  a t  a  s ta te  p r ison ,  m u n ic ip a l  ja i l ,  ju v e n i le  d e ten t io n  fac i l i ty ,  o r  o th e r  facility ,

13 in c lu d in g  a  h ea lth  fac il ity ,  in  w h ich  adu lts  a re  h e ld  in  c u s to d y  o r  m in o rs  are d e ta in ed ,  o r  m ed ica l

14  p e r s o n n e l  e m p lo y e d ,  u n d e r  con trac t ,  o r  re ce iv in g  p a y m e n t  to  p ro v id e  se rv ices  to  p e r so n s  in

15  c u s to d y  o r  d e ta in e d  a t  any  o f  these facilit ies ,  w h o  re ce iv e s  in fo rm a tio n  as  s p ec if ie d  in  this sec tion

16 th a t  an  in m a te  o r  m in o r  a t  the  facil ity  has  b ee n  e x p o s e d  to  o r  in fec ted  b y  th e  H IV  v iru s  o r  has

17  a  c o m m u n ic a b le  d isease ,  sha ll  c o m m u n ic a te  th is  in fo rm a t io n  to  the  o f f ic e r  in  ch a rg e  o f  the

18  fac i l i ty  in w h ich  th e  in m a te  o r  m in o r  is  in  c u s to d y  o r  d e ta in ed .

19  (b) In fo rm a tio n  su b jec t  to  d isc lo su re  u n d e r  (a) o f  th is  sec tio n  i t , 'd u d es  the fo l lo w in g :  a

2 0  la b o ra to ry  tes t  tha t  in d ica te s  ex p o su re  to  o r  in fec t ion  by  th e  H IV  v irus  o r  o th e r  c o m m u n ic a b le21 d isease s ;  a  s ta te m e n t  by  the  in m ate  o r  m in o r  to m e d ic a l  p e rso n n e l  th a t  th e  in m a te  o r  m in o r  has

2 2  ADDS o r  an A ID S - re la te d  co n d i t io n ,  has  te s ted  p o s i t iv e  fo r  the H IV  v irus ,  h as  b een  e x p o s e d  to

2 3  th e  H IV  v irus ,  o r  h a s  any  c o m m u n ic a b le  d isease ;  the re su lts  o f  a  m ed ica l  ex a m in a t io n  o r  tes t  that

2 4  in d ica te s  that the  in m a te  o r  m in o r  h as  tes ted  p o s i t iv e  fo r  an t ib o d ies  to  th e  A ID S  virus , has  been

2 5  e x p o s e d  to  the H IV  v irus ,  has  an  A ID S -re la te d  co n d i t io n ,  o r  is in fec ted  w ith  A ID S  o r  an y

2 6  c o m m u n ic a b le  d isease ;  p ro v id ed ,  tha t  in fo rm a tio n  s u b je c t  to  d isc lo su re  d o e s  n o t  in c lu d e

2 7  in fo rm a t io n  c o m m u n ic a te d  to  o r  o b ta in e d  by  a  sc ien tif ic  re sea rc h  s tu d y  u n d e r  p r io r  w ri t ten

2 8  a p p ro v a l  e x p re ss ly  w a iv in g  d isc lo su re  u n d e r  th is  sec t io n  by  th e  o ff ic e r  in c h a rg e  o f  the  facility .

2 9  (c) T h e  o f f ic e r  in  ch a rg e  o f  the  fac i l i ty  sh a l l  no tify  all em p lo y ee s ,  m e d ic a l  p e rso n n e l ,

3 0  c o n t ra c t  p e rso n n e l ,  a n d  v o lu n tee rs  p ro v id in g  se rv ic e s  a t  the fa c i l i ty  w h o  h a v e  o r  m a y  h av e  d irec t

3 1  c o n ta c t  w i th  the in m a te  o r  m in o r  in  q u es t io n ,  o r  w ith  b o d i ly  f lu id s  f ro m  the  in m a te  o r  m in o r ,  o f
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1 th e  su b s tan ce  o f  th e  in fo rm ation  rece iv ed  u n d e r  (a) a n d  (b) o f  this sec t io n  so  th a t  th o se  p e rso n s2 c a n  tak e  ap p ro p r ia te  ac tion  to  p ro v id e  fo r  the  care  o f  the in m a te  o r  m in o r ,  the sa fe ty  o f  o th e r

3  in m a te s  o r  m in o rs ,  and  th e ir  o w n  safety .

4  (d) T h e  o f f ic e r  in ch a rg e  a n d  all p e r so n s  to  w h o m  in fo rm a t io n  is d isc lo sed  u n d e r  this

5  s ec t io n  shall m a in ta in  the confiden tia li ty  o f  p e rso n a l  id en tify in g  d a ta  re g a rd in g  the  in fo rm a t io n ,6 e x c e p t  f o r  d isc lo su re  au th o r ized  u n d e r  this sec tio n  o r  as  m a y  be n e c e s sa ry  to  o b ta in  m e d ic a l  o r

7  p s y c h o lo g ic a l  ca re  o r  advice .

8 (e) A  p e r so n  w h o  in ten tiona lly  d isc lo ses  p e rso n a l  id en t i fy in g  d a ta  re g a rd in g  in fo rm a tio n

9 o b ta in e d  u n d e r  th is  sec tion  to  a p e rso n  w h o  is  no t  a  p ea ce  o f f ic e r  o r  an  e m p lo y e e  o f  a  federa l ,10 s ta te ,  o r  loca l p u b l ic  hea lth  agency ,  ex cep t  as  au th o r iz ed  u n d e r  this sec tion ,  b y  c o u r t  o rd e r ,  w ith

11 th e  w ri t ten  c o n s e n t  o f  the pa t ien t ,  o r  as o th e rw ise  au th o r iz ed  by  law ,  is  g u i l ty  o f  a  c la s s  A12 m isd e m e a n o r .

1 3  Sec .  18 .15 .290 . D E F IN IT IO N S .  In A S  1 8 .15 .250  -  18 .15 .290 ,

14  ( 1) "A ID S "  m e a n s  A cq u ired  Im m u n e  D e f ic ie n c y  S y n d ro m e ;

15  (2) "HTV" m e a n s  the H u m a n  Im m u n o d e f ic ie n c y  V irus .

1 6  * S ec .  3 .  T h is  A c t  tak e s  e f fec t  im m ed ia te ly  u n d e r  A S  0 1 .1 0 .0 7 0 (c ) .
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C S H B  2 4  

S E C T I O N A L  A N A L Y S I S

S e c t i o n  1. S e t s  f o r t h  t h e  l e g i s l a t i v e  f i n d i n g s  a n d  i n t e n t  

r e l a t i n g  t o  A I D S  a n d  o t h e r  c o m m u n i c a b l e  d i s e a s e s  a s  t h e y  p e r t a i n  

t o  t h e  h e a l t h  a n d  s a f e t y  o f  t h e  p u b l i c ,  v i c t i m s  o f  c e r t a i n  c r i m e s  

a n d  e m p l o y e e s  p u t  a t  r i s k  i n  t h e  c o u r s e  o f  t h e i r  o f f i c i a l  d u t i e s .

S e c t i o n  2. A d d s  a  n e w  s e c t i o n  t o  A S  1 8 . 1 5 .  ( H e a l t h  & S a f e t y )  
t o  a l l o w  b l o o d  t e s t s  o f  c e r t a i n  d e f e n d a n t s .

S e c .  1 8 . 1 5 . 2 5 0  S e x u a l  o f f e n s e s .

a  & b) V i c t i m s  o f  a  s e x u a l  a s s a u l t  m a y  p e t i t i o n  t h e  c o u r t  

f o r  a n  o r d e r  r e q u i r i n g  t h e  d e f e n d a n t  c h a r g e d  o f  t h e  o f f e n s e  t o  

s u b m i t  t o  a  b l o o d  t e s t  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  t h e  p r e s e n c e  

o f  t h e  h u m a n  i m m u n o d e f i c i e n c y  v i r u s  (HIV) a n d  o t h e r  c o m m u n i c a b l e  
d i s e a s e s .

c) T h e  c o u r t  s h a l l  c o n d u c t  a  h e a r i n g  t o  d e t e r m i n e  i f  

p r o b a b l e  c a u s e  e x i s t s  t o  b e l i e v e  t h e r e  w a s  a n  e x c h a n g e  o f  b o d y  
f l u i d s  a n d  i s s u e  a n  o r d e r  a c c o r d i n g l y .

d) T e s t  r e s u l t s  s h a l l  b e  d i s c l o s e d  t o  d e f e n d a n t ,  t h e  

v i c t i m  o r  t h e  v i c t i m ' s  d e s i g n e e ,  a n d  t h e  c h i e f  m e d i c a l  o f f i c e r  o f  

t h e  f a c i l i t y  i n  w h i c h  t h e  p e r s o n  i s  i n c a r c e r a t e d  o r  d e t a i n e d .

S e c .  1 8 . 1 5 . 2 5 0  A s s a u l t s  o n  c e r t a i n  p e r s o n s .

a  & b) P e a c e  o f f i c e r s ,  f i r e f i g h t e r s ,  o r  e m e r g e n c y  m e d i c a l  

p e r s o n n e l  w h o  a r e  v i c t i m s  o f  a n  a s s a u l t  w h e r e  t h e r e  i s  a n  e x c h a n g e  

o f  b o d y  f l u i d s  m a y  p e t i t i o n  t h e  c o u r t  f o r  a n  o r d e r  r e q u i r i n g  t h e  

d e f e n d a n t  c h a r g e d  o f  t h e  o f f e n s e  t o  s u b m i t  t o  a  b l o o d  t e s t  f o r  t h e  

p u r p o s e  o f  d e t e r m i n i n g  t h e  p r e s e n c e  o f  t h e  h u m a n  i m m u n o d e f i c i e n c y  

v i r u s  ( H I V )  a n d  o t h e r  c o m m u n i c a b l e  d i s e a s e s .

c) T h e  c o u r t  s h a l l  c o n d u c t  a  h e a r i n g  t o  d e t e r m i n e  i f  

p r o b a b l e  c a u s e  e x i s t s  t o  b e l i e v e  t h e r e  w a s  a n  e x c h a n g e  o f  b o d y  

f l u i d s  a n d  i s s u e  a n  o r d e r  a c c o r d i n g l y .

d) T e s t  r e s u l t s  s h a l l  b e  d i s c l o s e d  t o  d e f e n d a n t ,  t h e  

p e t i t i o n e r ,  a n d  t h e  o f f i c e r  i n  c h a r g e  o f  t h e  f a c i l i t y  i n  w h i c h  

p e r s o n  i s  i n c a r c e r a t e d  o r  d e t a i n e d .

REPRESENTING 
GOLDEN HEART 

OF ALASKA
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a  & b) O u t l i n e s  p r o c e d u r e s  f o r  w h i c h  t e s t i n g  m a y  b e  
p e r f o r m e d  a n d  t h e  t y p e s  o f  t e s t s  t o  b e  c o n d u c t e d .

c) T e s t  r e s u l t s  s h a l l  b e  p r o v i d e d  t o  D e p a r t m e n t  o f  H e a l t h  
& S o c i a l  S e r v i c e s .

d) D i s c l a i m e r  s h a l l  b e  p r o v i d e d  t o  r e c i p i e n t s  o f  t h e  t e s t  

r e s u l t s  w h i c h  s t a t e  t h a t  r e s u l t s  a r e  n o t  a b s o l u t e l y  a c c u r a t e  a n d  

p e r s o n s  r e c e i v i n g  r e s u l t s  s h o u l d  m o n i t o r  t h e i r  o w n  h e a l t h  a n d  
c o n s u l t  a  p h y s i c i a n  a s  a p p r o p r i a t e .

e) M i n o r ' s  p r o v i s i o n  -  t e s t  r e s u l t s  o f  a  m i n o r  s h a l l  b e  

d i s c l o s e d  t o  p a r e n t  o r  g u a r d i a n .

f) A l l  p e r s o n s  r e c e i v i n g  t e s t  r e s u l t s  m u s t  m a i n t a i n

c o n f i d e n t i a l i t y  o f  i n f o r m a t i o n  r e c e i v e d  e x c e p t  a s  n e c e s s a r y  t o  
r e c e i v e  m e d i c a l  o r  p s y c h o l o g i c a l  c a r e .

g) S p e c i m e n s  a n d  r e s u l t s  a r e  n o t  a d m i s s i b l e  e v i d e n c e  i n  
a  c r i m i n a l  o r  j u v e n i l e  p r o c e e d i n g .

h) C i v i l  l i a b i l i t y  i m m u n i t y  t o  a l l  p e r s o n s  p e r f o r m i n g  

t e s t i n g ,  t r a n s m i t t i n g  t e s t  r e s u l t s ,  o r  d i s c l o s i n g  i n f o r m a t i o n  i n  
a c c o r d a n c e  w i t h  p r o v i s i o n s  o f  t h i s  l a w .

S e c .  1 8 . 1 5 . 2 8 0 .  P e r s o n s  i n  c u s t o d y .

a  & b) M e d i c a l  p e r s o n n e l  w h o  h a v e  k n o w l e d g e  o f  a n
i n m a t e ' s  ( i n c l u d i n g  m i n o r s )  e x p o s u r e  t o  o r  i n f e c t i o n  b y  t h e  H I V  

v i r u s  o r  o t h e r  c o m m u n i c a b l e  d i s e a s e ,  i n c l u d i n g  a  p o s i t i v e  t e s t  

r e s u l t  o r  a  s t a t e m e n t  m a d e  t o  t h e  m e d i c a l  p e r s o n n e l ,  m u s t  c o n v e y  

t h i s  i n f o r m a t i o n  t o  t h e  o f f i c e r  i n  c h a r g e  o f  t h e  f a c i l i t y  w h e r e  t h e  
p e r s o n  i s  i n c a r c e r a t e d  o r  d e t a i n e d .

c) T h e  o f f i c e r  i n  c h a r g e  o f  t h e  f a c i l i t y  m u s t  n o t i f y  a l l  

e m p l o y e e s ,  m e d i c a l  p e r s o n n e l ,  c o n t r a c t  p e r s o n n e l ,  a n d  v o l u n t e e r s  

p r o v i d i n g  s e r v i c e s  a t  t h e  f a c i l i t y  w h o  m a y  h a v e  d i r e c t  c o n t a c t  w i t h
t h e  i n m a t e  o r  m i n o r  i n  q u e s t i o n  s o  t h a t  a p p r o p r i a t e  a c t i o n  f o r
p r o t e c t i o n  a n d  s a f e t y  c a n  b e  t a k e n .

d) C o n f i d e n t i a l i t y  m u s t  b e  m a i n t a i n e d  e x c e p t  a s  

n e c e s s a r y  t o  o b t a i n  m e d i c a l  o r  p s y c h o l o g i c a l  c a r e .

e) P e r s o n s  w h o  i n t e n t i o n a l l y  d i s c l o s e  p e r s o n a l  

i d e n t i f y i n g  d a t a  r e g a r d i n g  i n f o r m a t i o n  o b t a i n e d  u n d e r  t h i s  s e c t i o n  
a r e  g u i l t y  o f  a  c l a s s  A  m i s d e m e a n o r .

S e c t i o n a l  A n a l y s i s
C S H B 2 4
P a g e  2

Sec. 1 8 . 1 5 . 2 7 0 .  T e s t i n g  a n d  t e s t  r e s u l t s .

Sec. 1 8 . 1 5 . 2 9 0 .  D e f i n i t i o n s
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C S H B 2 4

O n e  o f  t h e  m o s t  s i g n i f i c a n t  e l e m e n t s  o f  s t a t e  g o v e r n m e n t  i s  

i t s  d u t y  t o  p r o t e c t  t h e  p u b l i c  f r o m  t h e  s p r e a d  o f  c o m m u n i c a b l e  

d i s e a s e s .  A l a s k a  l a w  u p h o l d s  t h i s  o b l i g a t i o n  b y  r e q u i r i n g  b l o o d  

t e s t s  o f  p r e g n a n t  w o m e n  t o  d e t e r m i n e  t h e  p r e s e n c e  o f  s y p h i l i s  (AS 

1 8 . 1 5 . 1 5 0 ) .  A n d ,  w h e r e  i t  i s  b e l i e v e d  t o  b e  n e c e s s a r y  t o  p r e s e r v e  

a n d  p r o t e c t  p u b l i c  h e a l t h ,  p e r s o n s  c a n  a l s o  b e  o r d e r e d  t o  s u b m i t  

t o  a n  e x a m i n a t i o n  t o  d e t e c t  t h e  p r e s e n c e  o f  t u b e r c u l o s i s .  (AS 

1 8 . 1 5 . 1 3 5 ) .

C S H B  2 4  i s  d e s i g n e d  t o  s a f e g u a r d  c e r t a i n  c r i m e  v i c t i m s  a n d  

p u b l i c  s a f e t y  p e r s o n n e l  b y  m a k i n g  a v a i l a b l e  i n f o r m a t i o n  r e g a r d i n g  

r i s k s  t o  t h e i r  h e a l t h  a n d  r e l i e v i n g  t h e m  o f  f e a r  o f  i n f e c t i o n  f r o m  

a l l  c o m m u n i c a b l e  d i s e a s e s  i n c l u d i n g  A I D S .

A l a s k a ' s  d u t y  t o  p r o t e c t  c r i m e  v i c t i m s ,  p e a c e  o f f i c e r s ,  a n d  

e m e r g e n c y  p e r s o n n e l  i s  s u b s t a n t i a l .  T h e r e f o r e ,  i t  i s  n o t  

u n r e a s o n a b l e  t o  w a r r a n t  b l o o d  t e s t i n g  o f  d e f e n d a n t s  c h a r g e d  w i t h  

c e r t a i n  c r i m e s  t o  d e t e r m i n e  t h e  p r e s e n c e  o f  t h e  h u m a n  

i m m u n o d e f i c i e n c y  v i r u s  (HIV) a n d  o t h e r  c o m m u n i c a b l e  d i s e a s e s .

I t  i s  k n o w n  t h a t  A I D S  a n t i b o d i e s  m a y  u s u a l l y  b e  d e t e c t e d  i n  

t h e  b l o o d  a n y w h e r e  f r o m  t w o  w e e k s  t o  t h r e e  m o n t h s  a f t e r  i n f e c t i o n ,
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a n d  s o m e t i m e s  l o n g e r .  I f  t h e  d e f e n d a n t  d i d  i n f e c t  t h e  v i c t i m  w i t h  

A I D S ,  b u t  t h e  p r e s e n c e  o f  a n t i b o d i e s  c a n n o t  y e t  b e  d e t e c t e d  i n  t h e  

v i c t i m ' s  b l o o d ,  t h e  v i c t i m  m a y  i n f e c t  s o m e o n e  e l s e  b e f o r e  l e a r n i n g  

h e  c a r r i e s  t h e  A I D S  v i r u s .  T h e r e f o r e ,  t h e  m o s t  t i m e l y  w a y  t o  f i n d  

o u t  w h e t h e r  t h e  d e f e n d a n t  m a y  h a v e  i n f e c t e d  t h e  v i c t i m  i s  t o  t e s t  

t h e  d e f e n d a n t .  T h e  r i s k  o f  i n f e c t i n g  o t h e r s  g i v e s  a d d e d  w e i g h t  t o  

t h e  g o v e r n m e n t 's i n t e r e s t  i n  t e s t i n g  d e f e n d a n t s  c h a r g e d  w i t h  

c r i m e s .

T h e  i m p l i e d  i n t r u s i o n  f r o m  a  c o u r t  m a n d a t e d  b l o o d  t e s t  i s  

f u r t h e r  m i n i m i z e d  w h e n  c o m p a r e d  t o  t h e  a d v a n t a g e s  t h a t  m a y  b e  

g a i n e d  f r o m  i n f o r m i n g  a  c r i m e  v i c t i m  a s  w e l l  a s  t h e  o f f e n d e r  

w h e t h e r  h e  i s  a t  r i s k  f o r  i n f e c t i o n  w i t h  A I D S .  M o s t  r e c e n t

i n f o r m a t i o n  i n d i c a t e s  e a r l y  d e t e c t i o n  a n d  t r e a t m e n t  i s  e x t r e m e l y

a d v a n t a g e o u s .

T h e  g r e a t  d a n g e r  A I D S  p r e s e n t s  t o  o u r  s o c i e t y  a n d  t h e  r a p i d  

s p r e a d  o f  t h e  d i s e a s e  i n  r e c e n t  y e a r s  p r e s e n t s  t h e  g o v e r n m e n t  w i t h  

a  s t r o n g  i n t e r e s t  i n  e s t a b l i s h i n g  g r e a t e r  h e a l t h  s a f e t y  s t a n d a r d s .  

C S H B  2 4  d o e s  j u s t  t h a t .

H I V  i s  n o t  a  p o l i t i c a l  d e b a t e  o r  o p i n i o n  -  i t  i s  a  l i f e  

t h r e a t e n i n g  i l l n e s s .  W h e n  i t  t h r e a t e n s  t h e  l i v e s  o f  i n n o c e n t

v i c t i m s ,  i t  i s  i n  t h e  p u b l i c  i n t e r e s t  t h a t  g o v e r n m e n t  s t e p  i n  a n d

t a k e  a c t i o n .

S p o n s o r  S t a t e m e n t
C S H B 2 4
P a g e  2
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S U B J : C S H B 2 4  d a t e d  3 / 1 / 9 1

B e f o r e  y o u  i s  a  n e w  d r a f t  o f  H B 2 4 ,  d a t e d  3 / 1 / 9 1 .  T h e  c h a n g e s  

t o  t h i s  b i l l  o c c u r  o n  p a g e  2, l i n e  1 7  w h e r e  " o r  t h e  v i c t i m ' s  
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P E R S O N N E L ]  w a s  d e l e t e d .
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2 - / 3  - 9 /

M ik e  M e a th

6 6 0  W i l c o x  A v e n u e  # 2 0  

F a i r b a n k s ,  A la s k a  9 9 7 0 9

B e r t  S h a r p  

S ta te  H o u s e  

P .O .  B o x  V  

J u n e a u .  A la s k a 9 9 8 1 1

D e a r  Sir:

T h i s  le t te r  is  t o  e x p r e s s  m y  s u p p o r t  o f  p r o p o s e d  H o u s e  Bill 2 4 .  I  fu l ly  s u p p o r t  th is  

p r o p o s a l  w h i c h  w o u l d  m a k e  I H V  tes t in g  m a n d a t o r y  f o r  p e r s o n s  c o n v ic t e d  o f  

s e x u a l  o f f e n s e s .  T h e  r e s u l t s  o f  s u c h  tes ts  s h o u ld  b e  a v a i la b le  to  the  v ic t im , the 

v ic t im 's  le g a l  g u a r d ia n  a n d  th e  s p o u s e  o f  the  o f f e n d e r .  A  v ic t im ’s in ab i l i ty  to  a c c e s s  

to  a n  o f f e n d e r ' s  I1I V  r e s u l t s  s t a n d s  as  a m a j o r  o b s ta c le  to  the p r o c e s s  o f  h e a l in g  

a n d  r ee s ta b lis h in g  a s e n s e  o f  security . ' I h e  p r o p o s e d  le g is la t io n  is  a s ig n  to  th e  

p u b l i c  th a t  o u r  c r im in a l  ju s t ic e  s y s t e m  m a y  b e g in  to  r e c o g n iz e  v ic t im 's  r ig h ts .  I 

w o u l d  s u p p o r t  a n v  le g is la t io n  that  w o u l d  i m p r o v e  v i c t im 's  r ig h ts  w i th o u t  in f r in g in g  

o n  th e  c iv i l  l ib e r t ie s  o f  th e  a c c u s e d .  T h e  p r o p o s e d  H o u s e  Bill 2 4 ,  o n  i t 's  fa ce ,  d o e s  

n o t  a p p e a r  t o  p o s e  a n y  th rea t  to  a c o n v ic t e d  s e x u a l  o f f e n d e r ’s c o n s t i tu t io n a l  r ig h ts .  

T h a n k  y o u  f o r  y o u r  lim e a n d  c o n s id e r a t io n .

Sincerely,

M ik e  M e a th

/ s A t s c . ^ u p p o v - V



Jil l  C o n w a y

6 6 0  W i l c o x  A v e n u e  # 2 0  

F a i r b a n k s ,  A la s k a  9 9 7 0 9

B e r t  S h a r p  

S ta te  H o u s e  

P .O .  B o x  V

J u n e a u ,  A la s k a  9 9 8 1 1  

D e a r  Sir:

This le t te r  is  r e g a r d i n g  the  p r o p o s e d  H o u s e  B ill  2 4 .  I  w h o l e h e a r t e d l y  s u p p o r t  th is  

p r o p o s a l  w h ic h  w o u l d  m a k e  H I V  te s t in g  m a n d a t o r y  f o r  p e r s o n s  c o n v ic t e d  o f  

s e x u a l  o f f e n s e s .  T h e  r e s u l t s  o f  s u c h  te s ts  s h o u l d  b e  a v a i la b le  to  the  v ic t im , the 

v ic t im ’s  lega l  g u a r d i a n  a n d  the  s p o u s e  o f  the  o f f e n d e r .  A  v ic t im 's  in a b i l i ty  to  a c c e s s  

to  an  o f f e n d e r ’s  H I V  re s u l t s  s t a n d s  a s  a m a j o r  o b s ta c le  t o  th e  p r o c e s s  o f  h ea l in g  

a n d  r ee s tab lis h in g  a s e n s e  o f  security . T h e  p r o p o s e d  le g is la t io n  is  a s i g n  to  th e  

p u b l i c  th a t  o u r  c r im in a l  ju s t ic e  s y s t e m  is  b e g in n in g  to  r e c o g n i z e  v i c t im 's  r ig h ts .  I  

w o u l d  s u p p o r t  a n y  le g is la t io n  th a t  w o u l d  i m p r o v e  v i c t im 's  r ig h ts  w i th o u t  in f r in g in g  

o n  th e  c iv i l  l ib e r t ie s  o f  th e  a c c u s e d .  T h e  p r o p o s e d  H o u s e  Bill  2 4 ,  o n  i t 's  fa ce ,  d o e s  

n o t  a p p e a r  to  p o s e  a n y  th rea t  to  a  c o n v ic t e d  s e x u a l  o f f e n d e r ' s  c o n s t i tu t io n a l  r ig h ts .  

T h a n k  y o u  f o r  y o u r  t im e  a n d  c o n s id e r a t io n .

S in c e re ly ,

J i l l  C o n w a y
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BUrntse o f  iR ep reuen ta tiues

T O R e p r e s e n t a t i v e  P a t  C a r n e y  

C o - C h a i r  H E S S  C o m m i t t e e

M E M O R A N D U M

R e p r e s e n t a t i v e  G e o r g i a n n a  L i n c o l n  
C o - C h a i r  H E S S  C o m m i t t e e

D A T E :  J a n u a r y  25, 1 9 9 1

S U B J : S c h e d u l i n g  r e q u e s t

F R O M R e p r e s e n t a t i v e  B e r t  S h a r p

I r e s p e c t f u l l y  r e q u e s t  a  h e a r i n g  t o  b e  s c h e d u l e d  a s  s o o n  a s  

p o s s i b l e  o n  H B 2 4 ,  A I D S  T e s t i n g  f o r  S e x  O f f e n d e r s .  I n  v i e w  o f  t h e  

i n c r e a s i n g  n u m b e r  o f  s e x u a l  o f f e n s e s  o c c u r r i n g  i n  o u r  S t a t e ,  I f e e l  

i t  i s  c r i t i c a l  t h a t  t h i s  l e g i s l a t i o n  b e  r e v i e w e d  a n d  p a s s e d  o u t  o f  

c o m m i t t e e  w i t h  a l l  d u e  s p e e d .

H B 2 4  w o u l d  r e q u i r e  m a n d a t o r y  H I V  t e s t i n g  f o r  a l l  c o n v i c t e d  

s e x u a l  o f f e n d e r s .  R e s u l t s  o f  t h i s  t e s t  w o u l d  b e  m a d e  a v a i l a b l e  t o  

t h e  D e p a r t m e n t  o f  C o r r e c t i o n s  i n  t h e  i n t e r e s t  o f  p r o t e c t i n g  o t h e r  

i n m a t e s ,  t h e  s p o u s e  o f  t h e  o f f e n d e r ,  a n d  t h e  v i c t i m  o r  t h e  v i c t i m ' s  

l e g a l  c u s t o d i a n .

I h a v e  p r e p a r e d  a  C S  f o r  c o m m i t t e e  c o n s i d e r a t i o n .  T h e  o n l y  

c h a n g e  i s  t h a t  n o t i f i c a t i o n  t o  t h e  v i c t i m  o r  t h e  s p o u s e  s h a l l  b e  

u p o n  r e q u e s t .

A  f i s c a l  n o t e  h a s  b e e n  r e q u e s t e d .

REPRESENTING 
GOLDEN HEAnT 

OF ALASKA
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R e n e e  H e r b s t  
99 02  A f o g n a k  C i r c l e  
E a g l e  R i v e r  A K  9 9 5 7 7  
F e b r u a r y  5, 1 9 9 1

Bert S h a r p  
S t a t e  H o u s e  
P O B o x  V
J u n e a u  A K  9 9 8 1 1  

D e a r  Mr. S ha r p :

I s u p p o r t  th e h o u s e  b i l l  24. I t h i n k  it is i m p e r a t i v e  t h a t  this
be p a s s e d .  It is u n f a i r  th at  v i c t i m s  of m o l e s t a t i o n  o r  r a p e  no t
k n o w  o f  o t h e r  h o r r o r s  tha t m a y  b e f a l l  t h e m  b e s i d e s  the t r a u m a  o f 
the  ev en t .  It is t i m e  to p a y  s o m e  a t t e n t i o n  to v i c t i m s '  r i g h t s
e s p e c i a l l y  as it is t h o s e  s a m e  v i c t i m s  th at  v o t e  f o r  the
l e g i s l a t o r s .  G i v e  us al l a c h a n c e .

S i n c e r e l y ,

tm iW
(enee H e r b s t

O fn

OJH, y  I ' f o u i / r w w  < U  M

■jMxi



P . O .  B o x  " 2 8 8 4  
F a i r b a n k s .  ° ° " C ?  
1 F e b r u a r y  1 9 9 i

Dear  B e r t  S h a r p :

I  am w r i t i n g  t o  t h a n k  y o u  f o r  p r o p o s i n g  H B 2 4 .  a n a  I  
p l a n  t o  w r i t e  t o  o t h e r  l e g i s l a t o r s  t o  s o l i c i t  t h e i r  s u p p o r t  
f o r  y o u r  e f f o r t s .

I t  i s  a  t r i u m p h  o f  t w i s t e d  r e a s o n i n g  t h a t  a t  t h i s  t i m e  
r a p i s t s  a n d  m o l e s t e r s  a r e .  i n  e f f e c t ,  a l l o w e d  t o  c o n t i n u e  
t h e i r  t o r t u r e  a n d  p o w e r  o v e r  t h e i r  v i c t i m s  l o n g  a f t e r  t h e  
p h y s i c a l  a s s a u l t  h a s  e n d e d .  ;

A g a i n ,  my  a p p r e c i a t i o n  f o r  s u p p o r t i n g  l e g i s l a t i o n  t h a t  
i s  i m p o r t a n t  f o r  a l i  w o m e n .



P.O. Box "2884 
F a i r b a n k s .  9 9 7 G T  
1 F e b r u a r y  1991

D e a r  3 e r t  S h a r p :

Thank you fo r  p ro p o s in g  HB24, I o n ly  hope cha t o th e r  
l e g i s l a t o r s  h a v e  the c o u r a g e  to s u p p o r t  the Dill.

U n t i l  r e c e n t l y  I  w a s  n o t  a w a r e  t h a t  v i c t i m s  o f  r a p e  a n a  
i n c e s t  w e r e  n o t  a l l o w e d  a c c e s s  t o  t h e  r e s u l t s  o f  H I V  t e s t s

forffifi'd on sn<?if c i oio r.no inol©9 t - e fS i  i t  i?
i n c o n c e i v a b l e  t h a t  a t  t h i s  t i m e  r a p i s t s  a n d  m o l e s t e r s  a r e .  
i n  e f f e c t ,  a l l o w e d  t o  c o n t i n u e  t h e i r  c o n t r o l  o f  t h e i r  
v i c t l n v ' s  l i v e s  l o n g  a f t e r  t h e  p h y s i c a l  a s s a u l t  h a s  e n d e d .

My a p p r e c i a t i o n  f o r  y o u r  f a r s i g h t e d n e s s  i n  p r o p o s i n g  
t h i s  l e g i s l a t i o n  b e f o r e  i t  b e c a m e  a  p o p u l a r  i s s u e .

S i n c e r e l y .  -S ’.
T e d  S .  S p o n s e l
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REPRESENTATIVE
B E R T  S H A R P

DISTRICT 2C

COMMITTEE
RESOURCE

FINANCE SUBCOMMITTEE 
DEPARTMENT OF NATURAL RESOURCES

119N CUSHMAN 
FAIRBANKS ALASKA 99701 

(9071452-7885/7886

WHILE IN JUNEAU
PO BOX V 

STATE CAPITOL 
JUNEAU. ALASKA 99811 

(907)465-3004/3018

FAIRBANKS

BHd u b e  o f  E s p r E B E n t a t i u E B

M  E M O  R  A  N D U M D e c e m b e r  1 7 ,  1 9 9 0

S U B J : A I D S  T e s t i n g  f o r  S e x u a l  O f f e n d e r s  ( W . O .  1 7 - L S 0 2 3 3 )

T O :  T e r r i  L a u t e r b a c h ,  L e g i s l a t i v e  C o u n s e l

F R O M :  R e p r e s e n t a t i v e  B e r t  S h a r p

M y  p r i m a r y  i n t e n t  i n  p r o p o s i n g  t h i s  l e g i s l a t i o n  i s  t o  m a k e  t h i s  

i n f o r m a t i o n  a v a i l a b l e  t o  t h e  v i c t i m  o r  t h e  o f f e n d e r ' s  s p o u s e .  I n  

a d d i t i o n ,  i t  w o u l d  b e  m a d e  a v a i l a b l e  t o  p r i s o n  o f f i c i a l s  t o  a l l o w  

f o r  p o s s i b l e  s e g r e g a t i o n  a n d  m e d i c a l  t r e a t m e n t .

I u n d e r s t a n d  t h a t  t h i s  m a y  r a i s e  c o n s t i t u t i o n a l  p r i v a c y  i s s u e s .  

H o w e v e r ,  I  b e l i e v e  t h a t  t h r e s h h o l d  w a s  c r o s s e d  w i t h  t h e  

e s t a b l i s h m e n t  o f  m a n d a t o r y  D W I  b r e a t h a l y z e r  a n d  b l o o d  t e s t s  f o r  

p e r s o n s  c h a r g e d  w i t h  D W I  o f f e n s e s .

T h e  l e g i s l a t i o n  w o u l d  p r o v i d e  f o r  t e s t i n g  f o r  a n  H I V  p o s i t i v e  
r e s p o n s e  a s  w e l l  a s  f u l l - b l o w n  A I D S .

P l e a s e  r e v i s e  t h e  b i l l  a c c o r d i n g l y ,  a n d  l e t  m e  k n o w  i f  I c a n

p r o v i d e  y o u  w i t h  f u r t h e r  c l a r i f i c a t i o n .

REPRESENTING 
GOLDEN HEART 

C F  ALASKA



D IV IS IO N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P .O .  B o x  Y, J u n e a u , A la s k a  9 9 8 1 1  
( 9 0 7 )  4 6 5 - 3 8 6 7  o r  4 6 5 - 2 4 5 0  
F A X  ( 9 0 7 )  4 6 5 - 2 0 2 9

D e liv e r ie s  t o :  2 4 0  M a in  S tree t 
C o u r t  F la z a , R o o m  5 0 0  

M a i l S t o p  3 1 0 1

M E M O R A N D U M N o v e m b e r  28, 1990

S U B J E C T :

T O :

F R O M :

A I D S  T e s t i n g  f o r  S e x u a l  O f f e n d e r s  ( W .O .  N o .  1 7 -L S 0 2 3 3 )

R e p r e s e n t a t i v e  B e r t  S h a r p

T e r r i  L a u t e r b a c h  \iN^—
L e g is la t iv e  C o u n s e l

E n c l o s e d  is a  d r a f t  r e l a t in g  t o  A I D S  te s t in g  fo r  s e x u a l  o f f e n d e r s .

Y o u  will n o t e  t h a t  t h e  d r a f t  o n ly  r e q u i r e s  te s t in g ,  a s  y o u  r e q u e s t e d ,  a n d  it m a k e s  t h e  
r e s u l t s  o f  t h e  te s t s  c o n f id e n t ia l .  I t  d o e s  n o t  p r o v id e  t h a t  th e  r e s u l t s  o f  t h e  t e s t  b e  
c o m m u n i c a t e d  to  a n y o n e .

I h a v e  e x p a n d e d  t h e  d r a f t  b e y o n d  " rap is ts "  to  in c lu d e  all d e g r e e s  o f  s e x u a l  a s s a u l t  a n d  
s e x u a l  a b u s e  o f  a  m in o r .  T h i s  is in  k e e p in g  w i th  a  r e c e n t l y  e n a c t e d  W a s h i n g t o n  law, 
a  c o p y  o f  w h ic h  is a t t a c h e d .  T h e  W a s h in g t o n  law  a ls o  r e q u i r e s  t e s t in g  f o r  c e r t a in  
d r u g  o f f e n d e r s  a n d  p r o s t i t u t i o n  o f f e n d e r s  a n d  c o u n s e l in g  f o r  t h e  p e r s o n s  w h o  a r e  
t e s t e d ,  b u t  I h a v e  n o t  a d d e d  th o s e  p r o v i s io n s  to  y o u r  bill.

Y o u  r e q u e s t e d  a  d i s c u s s io n  o f  t h e  le g a l  r a m i f i c a t io n s  o f  t h e  d r a f t .  I s s u e s  r a i s e d  b y  
m a n d a t o r y  t e s t i n g  lie  in  t h e  a r e a  o f  p r iv a c y  f o r  t h e  m o s t  p a r t .  A  b l o o d  t e s t  is a n  
i n t ru s io n  in to  t h e  b o d y ,  a n  a r e a  f o r  w h ic h  so c ie ty  r e c o g n iz e s  a n  e x p e c t a t i o n  o f  
p r iv acy .  T h e r e f o r e ,  t h e r e  a r e  is su es  r a i s e d  u n d e r  a r t .  I, s e c .  22, C o n s t i t u t i o n  o f  t h e  
S t a t e  o f  A la s k a ,  w h ic h  r e c o g n iz e s  a  s p e c if ic  r ig h t  o f  p r iv acy ,  a n d  u n d e r  t h e  f e d e r a l  
c o n s t i tu t io n ,  w h ic h  h a s  b e e n  i n t e r p r e t e d  to  g r a n t  a n  im p l ie d  r ig h t  o f  p r iv a c y  u n d e r  
s e v e r a l  d i f f e r e n t  p ro v is io n s .

T h e r e  w o u ld  b e  a d d i t i o n a l  p r iv a c y  is su e s  r a i s e d  if, i n s t e a d  o f  s im p ly  t e s t in g  th e  
o f f e n d e r s ,  y o u r  bill a ls o  p r o v i d e d  fo r  s h a r in g  in f o r m a t i o n  a b o u t  t h e  t e s t  w i th  a n y o n e  
e ls e ,  fo r  in s t a n c e ,  t h e  v ic t im  o f  t h e  a s s a u l t  o r  a b u s e  o r  t h e  w a r d e n  o f  t h e  p r i s o n .

I c a n n o t  g ive  y o u  a  full d i s c u s s io n  o f  t h e  c o n s t i t u t i o n a l i t y  o f  y o u r  p r o p o s a l  u n ti l  I 
u n d e r s t a n d  t h e  p u r p o s e  f o r  w h ic h  y o u  w o u ld  r e q u i r e  A I D S  te s t in g .  Is t h e  p u r p o s e  
to  c o u n s e l  i n m a t e s  b e f o r e  t h e y  r e t u r n  to  s o c ie ty ?  Is t h e  p u r p o s e  t o  a l lo w  s e g r e g a t i o n  
in p r i s o n ?  Is t h e  p u r p o s e  to  i n f o rm  t h e  v ic t im  o r  t h e  o f f e n d e r ’s s p o u s e  o r  o t h e r



D IV IS IO N  O F  L E G A L  S E R V I C E S
9-

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P O .  B o x  Y, J u n e a u , A la s k a  9 9 8 1 1  D e l iv e r ie s  t o :  2 4 0  M a in  S tre e t
( 9 0 7 )  4 6 5 - 1 8 6 7  n r  4 6 5 - 2 4 5 0  C o u r t  P la z a , R o o m  5 0 0
F A X  ( 9 0 7 )  4 6 5 - 2 0 2 9  M a i l S to p  3 1 0 1

M E M O R A N D U M  D e c e m b e r  21, 1990

S U B J E C T :  H I V +  T e s t in g  f o r  S e x u a l  O f f e n d e r s  ( W o r k  O r d e r  N o .
7 L S -0 2 3 3 )

R e p r e s e n t a t i v e  B e r t  S h a r p

T e r r i  L a u t e r b a c h  
L eg is la t iv e  C o u n s e l

E n c l o s e d  is a  n e w  d ra f t  o f  y o u r  bill r e la t in g  to  H I V +  te s t in g  f o r  s ex u a l  o f f e n d e r s .

A s  y o u  r e q u e s t e d ,  I h a v e  e x p a n d e d  th e  d r a f t ’s s c o p e  to  in c lu d e  H I V +  tes t ing ,  n o t  j u s t  
A I D S  te s t in g .  I h a v e  a lso  p r o v id e d  fo r  s h a r in g  th e  r e s u l t s  o f  t h e  t e s t  w i th  th e  p e r s o n s  
y o u  r e q u e s t e d .

I m u s t  a d v is e  y o u  t h a t  th e  p r iv ac y  issu es  I r a i s e d  in m y  f irs t  m e m o  a r e  p r o b a b ly  n o t  
t h e  s a m e  s o r t  t h a t  a r e  r a is e d  by th e  D W I  t e s t in g  a r e a  t h a t  y o u  m e n t io n e d .  T e s t i n g  
fo l lo w in g  s u s p ic io n  o f  D W I  is a n  in v es t ig a t iv e  t e c h n i q u e  f o r  g a th e r in g  e v i d e n c e  o f  a  
c r im e ;  h a v in g  A I D S  o r  H I V +  b lo o d  is n o t  a  c r im e .  A lso ,  D W I  b lo o d  tes ts  a r e  n o t  
m a n d a t o r y ,  a n d  e v e n  b r e a t h  te s t s  ca n  b e  r e fu s e d ,  a l t h o u g h  w i th  a  p en a lty .  S o ,  t h e  
in t ru s iv e  a s p e c t  o f  th is  bill is s ig n if ican tly  g r e a t e r  ( b l o o d  t e s t  vs. b r e a t h  te s t )  a n d  f o r  
a  d i f f e r e n t  p u r p o s e  (p u b l ic  h e a l th  vs. c r im in a l  in v e s t ig a t io n )  t h a n  th e  in t ru s iv e n e s s  
r e l a t e d  to  D W I  in v es t ig a t io n s .

A ll  th is  is n o t  t o  say  t h a t  y o u r  d ra f t ,  if e n a c t e d  in to  law , w o u ld  b e  to ta l ly  in d e f e n s ib le .  
T h e r e  o b v io u s ly  a r e  s o m e  im p lic a t io n s  f o r  p u b l i c  h e a l th .  I j u s t  w a n t  to  le t  y o u  k n o w  
t h a t  t h e  p r iv a c y  a n d  po licy  c o n s id e r a t io n s  in v o lv ed  in  D W I  c a s e s  a r e  n o t  r e a l ly  th e  
s a m e  a s  t h o s e  in v o lv ed  in H I V +  te s t in g  s o  D W I  p r e c e d e n t s  w o u ld  n o t  b e  v e ry  
h e lp fu l  in s u p p o r t i n g  y o u r  bill if it w e re  t e s t e d  in c o u r t .

L e t  m e  k n o w  if I c a n  b e  o f  f u r t h e r  a s s is ta n c e .

T M L : m i
9 0 -0 1 6 .m a i

T O :

F R O M :

E n c l o s u r e
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70.24.310 T itle  70 RC W : Public Health and Sa fe ty

prevention, transm ission, and tre a tm en t o f A ID S  and 
shall not be required fo r employees who are covered by 
comparable ru les adopted under o ther sections o f th is 
chap ter. In  adopting rules under th is section, the depa rt­
m ent shall consider infection con tro l s tanda rds and edu­
ca tio na l m a te r ia ls  a va ilab le  from  ap p ro p ria te  
professional associations and p ro fe ssiona lly  prepared 
publications. [1988 c 206 § 608.]

70.24.320 Counse ling and te s t in g  A ID S  and
H IV  Definitions. Unless the con tex t c learly requires
otherw ise, the defin itions in th is section apply th rough ­
ou t th is chapter.

(1 ) 'P re te s t counseling" m eans counseling aimed a t 
'lelping the individual understand ways to reduce the 
risk  o f H IV  infection, the n a tu re  and purpose o f the 
tests, the significance o f the re su its , and the potential 
dangers o f the disease, and to assess the individual's 
ab ility  to cope with the results.

(2 ) ' Posttest counseling" m ean s fu rth e r counseling 
following testing usually directed toward increasing the 
individual's understanding o f th e  human im munodefi­
ciency virus infection, changing th e  individual's behav­
ior, and, i f  necessary, encourag ing the ind ividual to 
no tify  persons with whom there h a s been contact capable 
o f spread ing H IV .

(3 ) "A ID S  counseling" means counseling d irected to­
ward increasing the individual's understand ing o f ac­
quired immunodeficiency syndrom e and changing the 
individual's behavior.

(4 ) "H IV  te s tin g " means a te s t indicative o f in fecticr. 
with the human immunodeficiency v iru s as specific',! by 
the board o f health by rule. [1988 c 206 § 701.]

70.24.325 Counseling and te s tin g  Insurance re­
quirements. (1 ) T h is  section sha ll apply to counseling 
and consent fo r H IV  testing adm in iste red  as p a rt o f an 
app lication  fo r coverage au th o rized  under T i t le  48 
RC W .

(2 ) Persons subject to regulation under T itle  48 R C W  
who are requesting an insured, a sub sc ribe r, o r a poten­
tial insured or subscriber to fu rn ish  the resu lts o f an 
H IV  test fo r underw riting purposes as a condition fo r 
obtaining or renewing coverage u nd e r an insurance con­
trac t. health care service con trac t, or health m ain te­
nance organization agreement sha ll:

(a )  Provide w ritten  information to  the individual prior 
to being tested which explains:

( i )  W hat an H IV  test is;
( i i )  Behaviors th a t place a person a t risk fo r H IV  

infection;
( i i i )  T h a t the purpose o f H IV  te s t in g  in th is se ttin g  is 

to determ ine e lig ib ility  for coverage;
(iv ) The potential risks o f H IV  te s tin g ; and
(v ) Where to obtain H IV  pretest counseling.
(b ) Obtain informed specific w ritte n  consent .for an 

H IV  test. The w ritten informed consen t sha :l include:
( i )  An explanation o f the con fiden tia l trea tm en t o f the 

test results which lim its access to th e  resu lts to persons
(Title 70 RCW— p 20]

involved in handling o r de te rm in ing applications fo r cov­
erage o r claim s o f the app lican t o r cla im ant and to those 
persons designated under (c ) ( i i i )  o f th is subsection; and

(i i )  Requirements unde r (c ) ( i i i )  o f th is subsection.
(c ) E s tab lish  procedures to in fo rm  an applicant o f the 

following:
( i )  T h a t po st-te s t counseling, as specified under W A C  

248-100-209(4 ), is requ ired  i f  an H IV  test is positive or 
indeterm inate;

( i i )  T h a t p o st-te s t counseling occurs a t the tim e a 
positive o r indeterm inate H IV  test resu lt is given to the 
tested individual;

( i i i )  T h a t the applican t m ay designate a health care 
provider or health care agency to whom the insurer, the 
health care service con trac to r, o r health maintenance 
organization will provide positive or indeterm inate test 
re su lts fo r in terp re ta tion  and p o s t-te s t counseling. When 
an applican t does not id en tify  a designated health care 
p rovider or health care  agency and the applicant's test 
resu lts a re  cither positive or indeterm inate, the insurer, 
the health  care service con trac to r, o r health maintenance 
organ ization shall p rovide the test resu lts to the local 
health departm ent fo r in te rp re ta tion  and po s t-te s t coun­
seling; and

(iv ) T h a t positive o r inde term inate H IV  te s t results 
shall not be sen t d irec tly  to the applicant. [1989 c 387 § 1-]

70.24.330 H IV  te s tin g  Consent, exceptions. No
person may undergo H IV  testing w ithout the person's 
consent except:

(1 ) P u rsu an t to R C W  7.70.065 fo r incom peten t 
persons;

(2 ) In  sercprevalcncc studies where neither the per­
sons whose blood is be ing tested know the te s t resu lts 
nor the persons conducting the tests know who is under­
go ing testing ;

(3 ) I f  the departm en t o f labor and industries d e te r­
mines th a t it is re levan t, in which case payments made 
under T i t le  51 RCW  m ay  be conditioned on the tak ing 
o f an H IV  antibody te s t; or

(4 ) A s  otherwise exp re ssly  au thorized by th is chapter. 
[1988 c 206 § 702.]

70.24.340 Convicted persons M andato ry testing
and counseling fo r c e rta in  offenses Employees sub­
s tan tia l exposure to bodily fluids Procedure. (1 ) Lo ­
cal health  departm ents authorized under th is chapter 
sha ll conduct or cause to  be conducted p re te st counsel­
ing, H IV  testing, and p o stte st counseling o f a ll persons:

(a )  Convicted o f a sexua l o ffense under chap ter 9A.44 
R C W ;

(b ) Convicted o f p ro s titu tio n  or offenses re la ting to 
p rostitu tion  under chap te r 9A.88 R C W ; or

(c ) Convicted o f d ru g  offenses under chap ter 69.50 
R C W  i f  the court determ ines a t the time o f conviction 
th a t the related drug o ffen se  is one associated with the 
use o f hypoderm ic needles. *

(2 ) Such  testing sha ll be conducted as soon as possible 
a fte r sentencing and sha ll be so ordered by the sentenc­
ing judge.

(1989 Ed.)
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Im e n t ’s p ro tec t io n  
n in a t io n  o f  recent 
ia t  m u s t  be m e t  to 
s t ing  s t a tu te ,  
it o f  th e  p eo p le  to 
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• . .”9a In Katz u. 
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of a  s t a t e ’s in tru - 
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c r im in a l  p roceed-  
rusion in to  a  per- 
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>e Plowman v. United 
su p ra  note 92. a t  203 
•is of epidem ic disease 
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C o n s t i tu t io n a l Q ues-

1 (19891.
967) (stating th a t the 
igamst a rb itra ry  inva- 
ntext of a warrantless

im erber v. California,

:ro. .‘37 U.S. a t 523. 
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mend. IV,

i f

fit

I
.•g.
rK.

V *

i s s u e tK a J u d ic ia l  w a r r a n t  based  on p r o b a b le  cau se .10* F o r  a s e a r c h ,w e r r ^  
r a n t  to  issTle-dn a  c r im in a l  co n tex t ,  t h e r e  m u s t  be probab .le- 'cause  to 
believe t h a t  a c m n e ^ h a s  been or is b e in g  c o m m i t t e d ^ '  C onverse ly ,  if 
t h e  s e a rc h  i s -d e e m e d  a d m in is t r a t iv e ,  w a r r a n t e d ' ’in s p e c t  p re m ise s  or 
p e r so n s  a re  is su ed  w h e n  t h e h s ^ r e  r e a s o n a b le  legis la tive  or a d m i n i s t r a ­
t iv e  s t a n d a r d s  t h a t  au th o r iz e  thegjfeHjJfrusions.108 F u r th e rm o re ,  so m e c i r ­
c u m s ta n c e s  will ju s t i f y  a  v^jardmless a d m in i s t r a t i v e  s e a r c h .107 T h u s ,  the  
s t a n d a r d s  t h a t  a u t ly H r i fe c r im in a l  a n d  a d m in i s t r a t iv e  sea rch es  d iffe r  
a n d  p e r h a p s  a p ^ s s  rigorous in th e  l a t t e r .  W h e th e r  a  s e a rc h  o f  an  ind i-  
v id u a l ’s t ik r tm  is reaso n ab le ,  th e re fo re ,  d e p e n d s  on  w h e th e r  th e  s e a rc h  is 
c r irnkfa l  o r  a d m in i s t r a t iv e  in n a tu r e .108

A. Standards Governing Criminal Searches Under the; Fourth
Amendment  • "

In  Schmerber v. California109 t h e  S u p r e m e  C o u r t  h e ld  t h a t  c o m p u l ­
so ry  a d m in i s t r a t io n  o f  a  b lood  te s t  is a  s e a rc h  u n d e r  th e  fo u r th  a m e n d ­
m e n t .110 W h ile  t h e  C o u r t  d e te rm in e d  t h a t  th e  police in v e s t ig a t io n  o f  a 
v e h ic u la r  h o m ic id e  h a d  p rov ided  p r o b a b le  cause  to  be lieve  t h a t  th e  d e ­
f e n d a n t  h a d  b e e n  d r iv in g  while in to x ic a te d ,  th e  d e f e n d a n t ’s b lood  a lc o ­
h o l  t e s t  w as c o n d u c te d  w i th o u t  a w a r r a n t .111 T h e  C o u r t  he ld ,  how ever ,  
t h a t  u n d e r  th e s e  c i rc u m sta n ces  a w a r r a n t l e s s  s e a rc h  w as  re a s o n a b le  b e ­
c a u se  th e  ev id en ce  o f  d ru n k  driv ing  w o u ld  have  b ee n  lo s t  by  th e  t im e  
t h e  police h a d  o b ta in e d  a sea rch  w a r r a n t .112 T h e re fo re ,  p ro m o t io n  o f  a  
le g i t im a te  g o v e r n m e n ta l  in te re s t  o u tw e ig h e d  th e  in t ru s io n  in to  th e  d e ­
f e n d a n t ’s p rivacy .

Schmerber d e m o n s t r a te s  t h a t  if  t h e  t e s t  o f  a n  in d iv id u a l ’s b lo o d  is 
i n t e n d e d  to  d isco v e r  a n d  secure ev id en c e  for use  in  a c r im in a l  p r o c e e d ­
ing, th e  g o v e r n m e n t  m u s t  o b ta in  a s e a r c h  w a r r a n t  fo u n d e d  on  p ro b a b le  
c a u se  t h a t  th e  t e s t  will yield  ev idence  o f  a  c r im e  u n less  a t im e  d e la y  
w o u ld  re su l t  in  loss o f  th e  evidence a l t o g e th e r .113 Schmerber a n d  its 
p r o g e n y ,114 how ever ,  s h e d  litt le  light o n  t h e  re a so n a b le n e s s  o f  a  b lood

104. S k in n e r . 109 S. Ct. a t 1414.
105. See  C am a ra . 387 U.S. a t 534; Note. M a n d a t o r y  A ID S  T e s tin g , s u p ra  note 3. a t 1424.
106. C am a ra . 387 U.S. a t 538.
107. S ee  Note. M a n d a to r y  A ID S  Testing , s u p r a  note 3, a t 1424; see a ls o  in f r a  notes 124-64 

and  accompanying text.
108. Note, M a n d a to r y  A ID S  T esting , su p ra  n o te  3. a t  1424.
109. 384 U.S. 757 (1966).
110. Id . a t 767.
111. Id . a t  768-69 & n.12.
112. Id . a t 770-71; see a ls o  Note. M an d a to ry  A ID S  T e s tin g , s u p ra  note 3. a t 1425 'no ting 

th a t th e  alcohol "would have d issipated from the d e fen d an t's  blood before a search w arran t could 
have been obtained").

113. Note. M a n d a to r y  A ID S  T esting , su p ra  n o te  3. a t  1427.
114. In W inston v. Lee. 470 U.S. 753 1 1985). th e  C ou rt refused to au thorize removal o f a

S-Fbwsoî  ‘Su.PPae.T *  \
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sea rch  in an a d m in i s t r a t iv e  s i tu a t io n .  A rguab ly ,  a p ro g ram  of 
m a n d a to r y  H IV  te s t in g  of sex  o ffenders  r e p re s e n t s  a  sea rch  t h a t  is m ore  
a d m in is t r a t iv e  t h a n  c r im in a l  in n a tu re .  B eca u se  th e  p r im a ry  p u rp o se  of 
m a n d a to r y  te s t in g  is to  p ro te c t  som e e le m e n t  or  s e g m e n t  o f  pub lic  
h e a l th  a n d  n o t  to  o b ta in  ev idence  to  be u sed  in a c r im in a l  p ro c e e d ­
in g ,116 one  m u s t  look  c lo s e ly 'a t  th e  way in  w h ich  th e  C o u r t  h as  d ev e l ­
o p e d  its do c tr in e  o f  a d m in i s t r a t iv e  sea rch e s  in o rd e r  to  fit m a n d a to r y  
H I V  te s t in g  for sex  o f fen d e rs  w ith in  th e  f o u r th  a m e n d m e n t  f ram ew ork .

B. Standards Governing Administrative Searches Under the Fourth
Amendment1. W a r r a n te d  S e a rc h e s

In  Camara v. Municipal Court116 t h e  S u p re m e  C o u r t  rev ersed  th e  
d e f e n d a n t ’s conv ic t ion ,  w h ich  was b ase d  o n  h is  re fu sa l  to  allow s t a t e  
h e a l t h  in sp ec to rs  to  c o n d u c t  a  w a r ra n t le s s  s e a rc h  o f  h is  h o m e  for h o u s ­
in g  code v io la t io n s.117 T h e  C o u r t  he ld  t h a t  a n  a d m in is t r a t iv e  s ea rch  
c o n d u c te d  to en fo rce  s t a t e  reg u la t io n s  in  t h e  p u b l ic  in te r e s t  c o n s t i tu te s  
a  s ign if ican t  in t ru s io n  on  fo u r th  a m e n d m e n t  in te re s ts .  W h e n  p e r fo rm e d  
w i th o u t  a  w a rran t ,  s u c h  a s ea rch  lacks th e  n ec e s sa ry  f o u r th  a m e n d m e n t  
s a fe g u a rd s .118 T h e  Camara C o u r t  d e c la re d  t h a t  a n  a d m in is t r a t iv e  
s e a rc h  w ould  be  r e a s o n a b le  on ly  if  p e r fo rm e d  o n  th e  bas is  o f  a  w a r r a n t  
t h a t  verifies th e  n e e d  for a n d  d e l in ea te s  t h e  sco p e  of th e  s e a r c h .119 T h e  
C o u r t  d id  n o t  im p o se  c r im in a l  sea rch  s t a n d a r d s  for p ro b a b le  cause  as  a 
r e q u i r e m e n t  for o b ta in in g  a n  a d m in is t r a t iv e  w a r ra n t .  R a th e r ,  th e  C o u r t  
so u g h t  to  s tr ike  a  b a lan c e  b e tw e en  th e  p u b l ic  a n d  p r iv a te  in te re s ts  im ­
p l ic a te d  in an  a d m in i s t r a t iv e  sea rch  by  h o ld in g  t h a t  th e r e  is p ro b a b le

bu lle t from the defendant's body th a t the Commonwealth of Virginia claimed would provide 
s trong  evidence of the d e fen d an t’s guilt. Because the surgery was dangerous to the defendant, the 
in trusion was more severe th an  the one sanctioned in S c h m e rb e r . S ee  id . a t 761 4  n.4. Further, 
because the Commonwealth had  substan tia l add it.m a l evidence th a t would convict th e  defendant, 
the Court declared th a t th e  invasion of the ae fendan t’3 body was unreasonable. Id . a t 767.

115. See su p ra  tex t accompanying notes 101-02. The P residen tial Commission on the H um an 
Immunodeficiency Virus Epidem ic recommended legislation th a t would make knowing, in tentional 
transm ission of HIV a crim inal otfense P re s id e n t ia l C om m is s io n , s u p ra  note 2. a t  120. In this 
respect, a m andatory HIV te s t of a sex offender could be seen as a crim inal search under the 
fourth  amendment, since the government would be seeking evidence useful in a crim inal proceed­
ing. A few states, including Florida, Idaho, Louisiana, and  Nevada, have passed crim inal s ta tu tes  
specifically intended to cover in tentional HIV transm ission. Id . Furthermore, some sta tes nave 
chosen to use a positive HIV test to increase sentences in sexual assau lt convictions wnen the 
defendan t was aware th a t he was HIV-infected a t the tim e of the attack. Hotftnan. .,upra note 4. ut
39.

116. 387 U.S. 523 (1967).
117. Id .
118. Id . at 534.
119. Id . a t 531-33 4  n. 10.
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ca u se  to  issue a w a r r a n t  to  in s p e c t  w h en  “ re a so n ab le  legis la tive  or a d ­
m in is t r a t iv e  s t a n d a r d s ” m a n d a te  th e  in s p e c t io n .120

T h e  p ro b a b le  cause  s t a n d a r d s  for an  a d m in is t r a t iv e  s ea rch  are r e la ­
t iv e ly  vague  as c o m p a re d  w i th  th o se  r e q u i r e d  in  the  c r im in a l  co n tex t .  
F o r  ex am p le ,  th e  Camara C o u r t  fo u n d  t h a t  th e  co n d it io n  o f  th e  s u r ­
ro u n d in g  area , th e  passage  o f  t im e ,  a n d  th e  n a tu r e  of th e  p rem ises  to  be 
in s p e c te d  are  re a so n a b le  leg is la tive  s t a n d a r d s  u p o n  w h ich  a sea rch  w a r ­
r a n t  ca n  issue.121 T h e  C o u r t  d id  n o t  d e m a n d  t h a t  a u th o r i t i e s  have e x ­
p re s s  know ledge  o f  th e  p r e m is e s ’ p a r t i c u la r  co n d i t io n  before  re q u e s t in g  
a  w a r r a n t .122 L eg is la tive  s ta n d a r d s ,  how ever ,  m u s t  be ra t io n a l  a n d  m u s t  
r e p r e s e n t  a valid  p u b l ic  in t e r e s t  in  o rd e r  t o  p ro v id e  p ro b a b le  cause  to  
issue  a  “ s u i ta b ly  r e s t r i c t e d ” a d m in i s t r a t iv e  s e a rc h  w a r r a n t.123

2. W a r r a n t l e s s  S e a rc h e s

T w e n ty  y ea rs  a f te r  Camara t h e  S u p r e m e  C o u r t  m o d if ied  i ts  s ta n c e  
on th e  issue of w h e th e r  a n  a d m in i s t r a t iv e  s e a rc h  could  be  re a so n a b le  if  
c o n d u c te d  w i th o u t  a  s e a rc h  w a r ra n t .  In  New  York u. Burger12* t h e  
C o u r t  e x p a n d e d  th e  scope  o f  a d m in i s t r a t iv e  sea rches  to  a llow  w a r r a n t ­
less  in sp ec t io n s  in  s i tu a t io n s  o f  sp ec ia l  n ee d :  s i tu a t io n s  in w h ich  i n d i ­
v id u a l  p r iv acy  in te re s t s  a re  w e a k e n e d ,  a n d  g o v e rn m e n ta l  in te re s ts  a re  
c o n c o m i ta n t ly  h e ig h te n e d .128 I n  u p h o ld in g  a  w a rran t le s s  in sp ec t io n  o f  
an  au to m o b i le  ju n k y a r d ,  th e  C o u r t  d e te r m in e d  t h a t  c losely re g u la te d  
in d u s t r i e s  su b je c te d  to  s u b s t a n t i a l  g o v e r n m e n ta l  o v e rs ig h t  h av e  a lo w ­
e re d  e x p e c ta t io n  o f  p r iv a c y .126

T h e  Burger m a jo r i ty  s t a t e d  t h a t  a  w a r ra n t le s s  in sp ec t io n  m ay  be 
re a s o n a b le  u n d e r  th e  fo u r th  a m e n d m e n t  i f  th re e  c r i te r ia  a re  m e t .  F ir s t ,  
fo llow ing  th e  Camara r a t io n a le ,127 t h e  g o v e rn m e n t  m u s t  d e m o n s t r a t e  
t h a t  a  s u b s ta n t ia l  s t a t e  i n te r e s t  ju s t if ie s  t h e  re g u la to ry  s c h e m e  u n d e r  
w h ich  th e  in sp ec tio n  is m a d e .128 S eco n d ,  th e  w a r ra n t le s s  in s p e c t io n  
m u s t  be necessa ry  to  f u r th e r  t h e  r e g u la to ry  s c h e m e .129 F in a l ly ,  th e  
s t a t e ’s in sp ec t io n  p ro g ra m  m u s t  be su ff ic ien tly  c e r ta in  a n d  re g u la r  in i ts  
a p p l ic a t io n  to  serve  as  a  c o n s t i tu t io n a l ly  a d e q u a te  s u b s t i t u t e  for a 
s e a rc h  w a r r a n t.130 T o  sa t is fy  th is  la s t  r e q u i r e m e n t ,  th e  p ro g ra m  of in-

1 2 0 . Id . a t 538.
121. Id .
122. Id .
123. Id . a t 539.
124. 482 U.S. 691 (1987).
125. Id . a t 702.
126. Id . a t 700.
127. See  su p ra  tex t accompanying notes 116-23.
128. B u rn e r , 482 U.S. a t 702.
129. Id .
130. Id . a t 703.
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sp e c t io n  m u s t  a le r t  a  p a r ty  to  th e  p o ss ib i l i ty  o f  be ing  su b je c t  to  a 
s ea rch ,  a n d  th e  s e a rc h  m u s t  be  l im i te d  in  t im e ,  p lace , a n d  sco p e.131

In  Burger th e  C o u r t  d id  n o t  d iscu ss  w h e th e r  th e  t h r e e  p a r t  r e a s o n ­
ab len e s s  t e s t  w ould  g o v ern  a d m in i s t r a t iv e  sea rch e s  o f  an  in d iv id u a l ’s 
bo d y  a n d  b o d y  flifids, b u t  tw o  y e a rs  la te r  th e  S u p re m e  C o u r t  c o n s id ­
e red  th i s  issue in Skinner v. Railway Labor Executives' Association.132 

F in d in g  t h a t  o n - th e - jo b  in to x ic a t io n  is a  s ig n if ican t  p ro b le m  in th e  ra i l ­
ro a d  in d u s t ry  and  t h a t  e m p lo y ee s  w ho  a b u s e  a lcohol a n d  d ru g s  c o n s t i ­
t u t e  a  se r io u s  t h r e a t  to  p u b l ic  sa fe ty ,  th e  C o u r t  u p h e ld  a d m in is t r a t iv e  
re g u la t io n s  m a n d a t in g  w a r r a n t l e s s  b lood  a n d  u r in e  te s t s  o f  em ployees  
w h o  a r e  involved  in sp ec if ied  a c c id e n t s .133 As in  Schmerber,13* th e  
C o u r t  co n f irm ed  t h a t  b lood ,  u r in e ,  a n d  b r e a t h  te s ts  a re  sea rch es  u n d e r  
th e  f o u r th  a m e n d m e n t .135 N o t in g  t h a t  a  p re s u m p t io n  in  favor  o f  a 
s e a rc h  w a r r a n t  is su ed  u p o n  a  d e g ree  o f  in d iv id u a l iz ed  su sp ic io n  s t i ll  ex ­
ists, t h e  C o u r t  o b se rv ed  t h a t  in d iv id u a l iz e d  su sp ic io n  is n o t  a  c o n s t i t u ­
t io n a l  re q u is i te  for  ev e ry  s e a r c h .138 I n s te a d ,  ju d ic ia l  review  o f  th e  
ra i l ro a d  i n d u s t r y ’s d ru g  t e s t in g  p ro g r a m  re q u ire s  a  b a lan c in g  t e s t  s im i­
la r  to  th o se  ap p l ie d  in  Camara131 a n d  Burger.133

In  Skinner t h e  C o u r t  o b s e rv e d  t h a t  sp ec ia l  n e e d s  n e c e s s i ta te d  a 
b a la n c in g  of g o v e rn m e n ta l  a n d  p r iv a te  in te re s t s  a n d  m a d e  w a r r a n t  r e ­
q u i r e m e n ts  im p ra c t ic a b le .139 H e re ,  as  in  Burger, th e  C o u r t  fo u n d  t h a t  
t h e  c u s to m a ry  g o v e rn m e n ta l  r e g u la t io n  of t h e  ra i l ro a d  in d u s t ry  h a d  
w e a k e n e d  p r iv acy  in te r e s t s  a n d  h e ig h te n e d  g o v e rn m e n ta l  in te re s ts  
t h e r e b y  m a k in g  a w a r ra n t le s s  s e a rc h  c o n s t i tu t io n a l ly  a c c e p ta b le .140 T h e  
C o u r t  h e ld  t h a t  a  s u b s t a n t i a l  s t a t e  i n te r e s t  in  re g u la t in g  th e  c o n d u c t  of  
r a i l ro a d  em ployees  ju s t i f ie d  t h e  r e g u la to ry  p ro g ra m  u n d e r  w h ich  th e  
s t a t e  a d m in is te re d  tox ico log ica l  t e s t s .141

131. Id .
132. 109 S. Ct. 1402 (1089).
133. Id . a t 1407, 1421-22. T he Federal Railroad A dm inistra tion found th a t from 1972 to 19S3 

a t least 21 significant tra in  accidents involved drug or alcohol intoxication, and th a t these inci­
den ts resu lted  in 25 fatalities, 61 injuries, and  damage to property  estim ated a t S19 million. Id . a t 
1407-08.

134. 384 U.S. 757 (1966).
135. S k in n e r , 109 S. Ct. a t 1412-18.
136. Id . a t 1417.
137. 387 U.S. 523 (1967).
138. 482 U.S. 691 (1987).
139. S k in n e r . 109 S. Ct. a t 1414.
140. Id.-, Note. M a n d a to r y  , \ I D S  T e s t in g , s u p ra  note 3. a t  1430-31.
141. T he Court remarked th a t the te s t regulations were in tended to reduce or elim inate acci­

den ts and o ther fatal incidents, and th a t th e  '‘governm ental in terest in ensuring the safety of the 
traveling public and of the employees them selves p lainly justilies proh ib iting covered employees 
from using alcohol or drugs on du ty  . . . .  T h is in terest also 'requirejs) and ju stiffies | the exercise 
of supervision to assure th a t the restric tions are in fact observed .'" S k in n e r . 109 S. Ct. a t 1415 
(quoting Gritfin v. Wisconsin. 483 U.S. .368. 875 (1987)).
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T h e  C o u r t  fu r th e r  fo u n d  t h a t  th e  w a rra n t le s s  in sp ec tio n  was n eces­
sary  to  im p le m e n t  th e  re g u la to ry  s c h e m e .112 B ecause  the re g u la t io n s  r e ­
lied p r in c ip a l ly  on b lood  te s ts  to  ev idence  re c e n t  d ru g  or a lcohol use 
p r io r  to  an  acc id en t ,  th e  C o u r t  d e te r m in e d  t h a t  a n y  de lay  in o b ta in in g  
a w a r r a n t  w ould  d e fe a t  th e  e f fec tiveness  of th e  b lood  assay  b ecau se  ev i­
d en ce  o f  d ru g  or a lcohol use  d e te r io ra te s  ra p id ly  in th e  b lo o d s t r e a m /43 
F u r th e r m o re ,  a l th o u g h  e m p lo y ee s  know  t h a t  an  a c c id e n t  will t r igger 
te s t in g ,  th e  u n p re d ic ta b i l i ty  o f  th e  o ccu rren ce  of such  an  e v e n t  e n ­
h an c es  th e  d e t e r r e n t  effect o f  t h e  p e n a l t ie s  for th e  use of d ru g s  or in ­
to x ic a n t s .144 T h u s ,  th e  Skinner in sp e c t io n  p ro g ra m  is reg u la r  e n o u g h  in 
a p p l ic a t io n  to  fu r th e r  th e  u n d e r ly in g  a d m in is t r a t iv e  sch em e  a n d  to 
a l e r t  th e  in d iv id u a l  o f  th e  p o ss ib i l i ty  o f  be in g  s u b je c t  to  a su i ta b ly  l im ­
i ted  sea rch .  B ecause  th e  g o v e r n m e n t ’s i n te r e s t  in  te s t in g  ra i l ro a d  e m ­
p loyees  o u tw e ig h ed  th e  e m p lo y e e s ’ ju s t i f ia b le  e x p e c ta t io n s  of p r iv acy  
u n d e r  th e s e  c i rc u m sta n ces ,  a n d  b ec au se  th e  Skinner w a rra n t le s s  in s p e c ­
t ion  p ro g r a m  m e t  th e  Barger s t a n d a r d s  for s u c h  a sch em e ,  th e  C o u r t  
fo u n d  n o  fo u r th  a m e n d m e n t  v io la t io n .148

T h e  C o u r t  followed a s im ila r  an a ly s is  in National Treasury E m  

ployees Union u. Von Raabuo w h e n  u p h o ld in g  a  susp ic ion less  d ru g  
te s t in g  p ro g ra m  for a n y  cu s to m s  officers w ho c a r r ie d  f irea rm s or who 
d i re c t ly  p a r t ic ip a te d  in  d ru g  in t e rd ic t io n .147 W hile  h o ld in g  t h a t  u r in e  
te s t in g  for illicit  d ru g  use  c lea rly  im p lica te s  th e  fo u r th  a m e n d m e n t .1*6 
th e  C o u r t  d e te rm in e d  t h a t  th e  re a l i t ie s  of  th e  w orkp lace  ju s t ify  c e r ta in  
p h y s ica l  in t ru s io n s  t h a t  m ig h t  be  u n re a s o n a b le  in o th e r  s i t u a t io n s .149 
F in d in g  t h a t  cu s to m s  em p lo y ees  p e r fo rm  a fu n c t io n  w hich  s u b s ta n t ia l ly  
im p a c ts  p u b lic  sa fe ty  a n d  w elfare  a n d  t h a t  t h e  s a fe ty  of each  em ployee  
d e p e n d s  large ly  on each  e m p lo y e e ’s t i tn ess  for th e  job ,  the  C o u r t  s t a t e d  
t h a t  th e se  in d iv id u a ls  sh o u ld  e x p e c t  so m e in q u ir ie s  t h a t  m ig h t  be i n t r u ­
sive in o th e r  c i rc u m s ta n c e s .130 C e r ta in  fo rm s  o f  p u b l ic  e m p lo y m e n t ,  th e  
m a jo r i ty  conc luded ,  r e s u l t  in a d im in is h e d  e x p e c ta t io n  of p r iv acy  even 
w i th  re s p e c t  to  in tru s iv e  p h y s ica l  s e a rc h e s .181 U l t im a te ly ,  u n d e r  these  
c i rc u m sta n c e s  th e  g o v e rn m e n t  h as  a co m p ell in g  in te re s t  in a s c e r ta in in g  
th e  t ru s tw o r th in e s s  a n d  fitness  o f  its d r u s  in te rd ic t io n  force t h a t  o u t ­

•riuce or elim inate acci- 
urine the saretv  or the 
me covered employees 
;ustn(ies| the exercise 

\er. :09 S. i.'t. a t 1415

142. See  id. a t 1421.
143. Id . a t 1420-21: see a ls o  S c h m e rb e r , 234 U.S. a t 770-71,
144. S k in n e r . 109 S. Ct. a t 1419-20.
145. Id . a t 141S-21.
146. 109 S. Ci. 1364 (1939).
147. Id . at 1397.
148. Id . a t 1390.
149. Id . at 1393.
150. Id . a t 1.194.
151. Id . at 1393.
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w eighs  in d iv id u a l  p r ivacy  e x p e c ta t io n s .152 P e r s u a d e d  t h a t  th e  d ru g  t e s t ­
ing  p ro g ra m  b o re  a  close a n d  s u b s t a n t i a l  r e la t io n  to  th e  g o v e r n m e n t ’s 
g o a l153 a n d  t h a t  t h e  reg u la t io n  c lea rly  in fo rm e d  th e  em ployee  of th e  r a ­
t io n a le  a n d  sco p e  of t h e ' t e s t ,154 t h e  C o u r t  a p p l ie d  th e  w a rran t le s s  
s e a rc h  s t a n d a r d s  o f  Burger a n d  re so lv ed  th e  ba lan c in g  te s t  be tw een  
p u b l ic  a n d  p r iv a te  in te re s ts  in  th e  g o v e r n m e n t ’s fa v o r.158

A t leas t  one  c o m m e n ta to r  h as  c o n te n d e d  t h a t  th e  Skinner a n d  Von 
Raab b a lan c in g  t e s t  w ould  ap p ly  to  c o u r t - o rd e r e d  H IV  te s t in g  as  well 
as  to  d ru g  t e s t in g .138 U n d e r  th i s  r a t io n a le ,  i n v o lu n ta ry  H IV  te s t s  would 
be  p e r m i t t e d  if  t h e  p h y s ica l  in t ru s io n  s e rv e d  a  spec ia l  g o v e rn m e n ta l  
n e e d  t h a t  o u tw e ig h e d  th e  in d iv id u a l ’s e x p e c ta t io n  o f  p r iv ac y .157 T h e  
S u p r e m e  C o u r t  h a s  y e t  to  co n s id e r  w h e th e r  c o m p u lso ry  H IV  tes t ing  
c a n  m e e t  t h a t  f o u r th  a m e n d m e n t  s t a n d a r d .188 In  Glover v. Eastern N e ­

braska Community Office of Retardation, 1 8 9  how ever,  one fe d e ra l  cou r t  
co n s id e re d  a  po licy  t h a t  m a n d a te d  H IV  te s t in g  as a  co n d i t io n  o f  s ta te  
e m p lo y m e n t.160

T h e  Glover c o u r t  co n s id e red  th e  c o n s t i tu t io n a l i ty  o f  a n  ag en cy  po l­
icy  t h a t  r e q u i r e d  ce r ta in  em p lo y ees  w h o  h a d  ex ten s iv e  c o n ta c t  w ith  
a g e n c y  c l ien ts  to  u n d e rg o  te s t in g  fo r H I V .181 T h e  c o u r t  fo u n d  t h a t  a l ­
t h o u g h  th e  leg is la tu re  m ig h t  h av e  e n a c t e d  th e  po licy  to  c o m b a t  th e  
s p r e a d  o f  H IV , ev id en ce  show ed  t h a t  t h e  r isk  o f  H I V  t ra n s m is s io n  b e ­
tw e e n  ag en cy  em p lo y ee s  a n d  c l ien ts  w as so  in s ig n if ic an t  t h a t  th e  policy 
h a d  no  real  e f fec t  in p re v e n t in g  th e  s p r e a d  of H I V .182 T h e  co u r t ,  th e r e ­
fore , dec id ed  t h a t  th e  g o v e r n m e n t ’s in te r e s t s  in p ro v id in g  a safe env i­
r o n m e n t  for ag e n cy  c lien ts  d id  n o t  o u tw e ig h  th e  e m p lo y e e s ’ reasonab le  
e x p e c ta t io n  o f  p r iv a c y  in th e i r  b lo o d .183 R e p e a t in g  t h a t  th e  g o v e rn m e n ­
ta l  in t ru s io n  m u s t  be re a so n ab le  in b o th  in c e p t io n  a n d  scope, th e  cou r t

152. Id . ac 1396.
153. Id . Presumably, the Court applied the S k in n e r  deterrence ra tionale to the  warrantless 

u rine testing in Von R a a b . T he m ajority rem arked th a t th e  petitioner's claim th a t such testing is 
inerfective and. therefore, no t conducive to the regulatory scheme was unfounded because it is 
extrem ely difficult for a drug user to a lte r the te s t resu lts by avoiding use of the  drug aftei the test 
d a te  is known. Id .

154. Id . a t 1394.
155. Id . a t 1396.
156. See  Crim. Just. Newsl., Apr. 17. 1989, a t 3.
157. Id . (sta tem ent of Judge Mary C. Morgan).
158. Note. M a n d a to r y  A ID S  T e s tin g , s u p ra  note 3. a t 1431.
159. 686 F. Supp. 243 (D. Neb. 1988).
160. The governing board of the E astern N ebraska Human Services Agency had adopieu s 

policy th a t required certa in  employees to subm it to m andato ry  testing for tuberculosis, hepatitis 
B, and HIV. Id . a t 244. In addition, the policy contained reporting  and disclosure requirements lor 
employees who know or suspect they have one of the diseases or are trea ted  for anv of them, .u

161. Id . a t 247.
162. Id . a t 249.
163. Id . a t 250.
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he ld  t h a t  th e  m a n d a to r y  b lood  te s t in g  policy  w as n o t  ju s t if ied  a t  its 
in c e p t io n  an d ,  th e re fo re ,  %vas a n  u n re a s o n a b le  s ea rch  in v io la t ion  of the  
fo u r th  a m e n d m e n t.164

$
f

>A7. A n A d m i n i s t r a t i v e  S c h e m e  f o r  M a n d a t o r y  A ID S  T e s t i n g :  
C a l i f o r n i a ’s  P r o p o s i t i o n  96 /

O n ^ I o v e m b e r  8, 1988, th e  C a l i fo rn ia  e le c to ra te  ap p ro v e d  a n  in i t ia ­
t ive  knowms^s P ro p o s i t io n  96. A d d e d  as C h a p t e r  1.20 to  t W C a l i f o r n i a  
H e a l th  an d  S ^ e t y  C o d e , '6* P ro p o s i t io n  96 en a b le s  v ic tim s o f  sexua l 
c r im e s  as  well a s 'sm rta in  peace  officers, f ire f igh ters ,  ancL em ergency  m e d ­
ical p e r s o n n e l  who n av e  b een  a s s a u l te d  in t h e i r  official c a p a c i ty  to  r e ­
q u e s t  H IV  te s t in g  o f  t h m r  a s s a i la n ts .166 T h e  P r o m o t i o n  96 H IV  t e s t  is 
a d m in i s t r a t iv e  in n a t u r e n ^ c a u s e  t h e  t e s t  is s tp d c tu re d  to  g a th e r  in fo r ­
m a t io n  t h a t  will be  u s e d  to  p r o te c t  th e  publLe>n e a l th ,  n o t  as  ev id en ce  in  
a  c r im in a l  p ro c e e d in g .167 T h e N H IV  test/is e s se n tia l ly  a  w a r ra n t le s s  
s e a rc h  t h a t  m a y  b e  an a lo g ized  toSffie a n a rc h  u p h e ld  in Burger.108 I t  is 
a lso  s im ila r  in n a tu r e  to  th e  physicM jv  in t ru s iv e  sea rch es  d iscu ssed  in  
Skinner169 a n d  Von Raab.110 f

U n d e r  P ro p o s i t io n  96 a s s ^ d l t  v ic t im s 'K m y  p e t i t io n  th e  c o u r t  fo r  a n  
o rd e r  a u th o r iz in g  c o m p u ls o ry  H IV  te s t in g  oN m i a s s a i la n t  ch a rg e d  w ith  
e i th e r  a  sexua l  a s s a u l t  o ^ w i t h  p h y s ica l  in te r f e re n c e  w ith  t h e  official d u ­
t ie s  o f  a  peace  o ff ice r / f i re f ig h te r ,  or e m e rg e n c y  m ed ica l  officer.171 U p o n  
s u c h  p e t i t io n ,  thm kfourt  will c o n d u c t  a  h e a r in g  to  d e te r m in e  w h e th e r  
p r o b a b le  cause>rxists  to  believe t h a t  a t r a n s f e r  o f  b o d y 'f lu id s  f ro m  th e  
d e f e n d a n t  t o / u i e  v ic t im  o cc u rre d  d u r in g  th e  a s s a u l t  or a l t e r c a t io n .172 
U p o n  finffirfg p ro b a b le  cause ,  t h e  c o u r t  will o r d e r  t h e  d e f e n a ^ t  to  u n ­
d e rg o  H IV  te s t in g .173 N.

B ^oposition  96 s t a t e s  t h a t  a  l icensed  m e d ic a l  l a b o ra to ry  will cqn- 
d m o t h e  H IV  te s t s174 a n d  t h a t  th e  re su l ts  o f  t h e  t e s t  will be  d isc losed  

/Sue d e f e n d a n t ,  th e  r e q u e s t in g  v ic tim , a n d  if  th e  d e f e n d a n t  is incarcer-

164. Id . T he court commended the agency’s adoption of a safety-oriented approach, bu t de ­
term ined  th a t achieving the  goal could not overshadow the im perm issible infringem ent on the per­
sonal lib erty  of the agency's employees. Id . a t 251.

165. Cal. Health & Safety Code §§ 199.95-199.99 (West Supp. 1990).
166. Id . §§ 199.96-199.97.
167. Id . §§ 199.95, 199.98(f): see a ls o  Note. M a n d a to ry  A ID S  T e s tin g , s u p ra  note 2. a t  1438.
168. 482 U.S. 691 (1987); see u Iso Note, M a n d a to r y  A ID S  T e s t in g , s u p ra  note 3. a t 1438.
169. 109 S. Ct. 1402 (1989): see  s u p ra  no tes 132-45 and accompanying text.
170 109 S. Ct. 1384 (1989); see s u p ra  notes 146-55 and accompanying text.
17’.. Cal. Health & Safety Cooe §§ 199.96-199.97 (West Supp. 1990).
1-2. Id .
1/3. Id .
.74. Proposition 96 specifies th a t partic ipating laboratories will conduct tes ts  for "m edically 

accented indications of exposure to or infection by" HIV. Id . 5 199.98(b). Presumably, th is lan ­
guage refers to the testing procedures discussed s u p ra  a t notes 55-64 and accompanying text.
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he ld  t h a t  th e  mand_at©ry b lo o d  te s t in g  policy  was n o t  ju s t if ied  a t  its 
in c e p t io n  a n d ^ h ^ r e f o r e ,  was a n  u n re a s o n a b le  sea rch  in  v io la t ion  of th e  
fo u t lh - 'a f f ie n d m e n t.154 '  ^

V. A n A dm inistrativ e  S c h e m e  for M andatory A ID S  T e st in g : 
C a lifo rn ia ’s P roposition  96

O n  N o v e m b e r  8, 1988, th e  C a lifo rn ia  e le c to ra te  a p p ro v ed  a n  in i t i a ­
t ive  k n o w n  as P ro p o s i t io n  96. A d d e d  as C h a p te r  1.20 to  th e  C a l i fo rn ia  
H e a l th  a n d  S a fe ty  C o d e ,165 P ro p o s i t io n  96 enab les  v ic tim s o f  sex u a l  
c r im es  as  well as c e r t a in  peace  officers, f irefigh ters ,  an d  em erg en cy  m e d ­
ica l  p e rso n n e l  w ho  h av e  b ee n  a s s a u l te d  in  th e i r  official c a p a c i ty  to  r e ­
q u e s t  HTV te s t in g  o f  t h e i r  a s s a i l a n t s .155 T h e  P ro p o s i t io n  96 H I V  te s t  is 
a d m in is t r a t iv e  in  n a t u r e  b ecau se  t h e  te s t  is s t r u c tu r e d  to  g a th e r  in fo r ­
m a t io n  t h a t  will b e  u s e d  to  p r o te c t  t h e  p u b l ic  h e a l th ,  n o t  as ev id en ce  in  
a  c r im in a l  p ro c e e d in g .197 T h e  H IV  te s t  is e ssen tia l ly  a w a r ra n t le s s  
s e a rc h  t h a t  m a y  be  an a lo g iz ed  to  t h e  sea rch  u p h e ld  in Burger.191 I t  is 
a lso  s im ila r  in n a tu r e  to  th e  p h y s ica l ly  in t ru s iv e  sea rches  d iscu ssed  in  
Skinner159 a n d  Von Raab.'10

U n d e r  P ro p o s i t io n  96 a s s a u l t  v ic t im s m a y  p e t i t io n  th e  c o u r t  for a n  
o r d e r  a u th o r iz in g  c o m p u ls o ry  H IV  te s t in g  o f  a n  a s s a i la n t  ch a rg e d  w i th  
e i th e r  a  sexua l  a s s a u l t  o r  w i th  p h y s ic a l  in te r fe ren c e  w ith  t h e  official d u ­
t ies  o f  a  peace officer, f i re figh ter ,  o r  em erg en cy  m ed ica l  officer.171 U p o n  
s u c h  p e t i t io n ,  th e  c o u r t  will c o n d u c t  a h ea r in g  to  d e te r m in e  w h e th e r  
p ro b a b le  cause ex is ts  to  believe t h a t  a  t r a n s f e r  o f  body  fluids f ro m  th e  
d e f e n d a n t  to  th e  v ic t im  o c c u r re d  d u r in g  t h e  a s s a u l t  o r  a l t e r c a t io n .177 
U p o n  f ind ing  p ro b a b le  cause ,  t h e  c o u r t  will o rd e r  th e  d e f e n d a n t  to u n ­
d erg o  H IV  te s t in g .177

P ro p o s i t io n  96 s t a t e s  t h a t  a  l icensed  m ed ica l  la b o ra to ry  will c o n ­
d u c t  th e  H IV  t e s t s174 a n d  t h a t  th e  re su lts  o f  th e  t e s t  will b e  d isc lo sed  to  
t h e  d e f e n d a n t ,  th e  r e q u e s t in g  v ic t im ,  a n d  i f  th e  d e f e n d a n t  is in ca rce r -

164. I d .  T he court commended the agency’s adoption of a safety-oriented approach, bu t d e ­
term ined  that, achieving the goal could no t overshadow the imperm issible in fringem ent on the p e r­
sonal liberty  of the agency's employees. Id . a t 251.

165. Cai.  Health & Safety Code $§ 199.95-199.99 (West Supp. 1990). ■
166. Id . §§ 199.96-199.97.
167. Id . §§ 199.95, 199.98(f): s e t  a ls o  Note. M a n d a to r y  A ID S  T e s tin g , s u p ra  no te 3. a t U38.
168. 482 U.S. 691 (1987); see  a iso  Note. M a n d a ta r y  A I D S  T e s tin g , s u p ra  note 3, a t 1433.
169. 109 S. Ct. 1402 (1989); see s u p ra  notes 132-45 and accompanying text.
170. 109 S. Ct. 1384 11989); see s u p ra  notes 146-55 and accompanying text.
171. Cal. Health & Safety Code §§ 199.96-199.97 (West Supp. 1990).
172. Id .
173. Id .
174. Proposition 96 specifies th a t partic ipating  laboratories will conduct tests for "m edically 

accepted indications of exposure to or infection by" HIV. Id . j 199.98(b). Presumaoly. this lan ­
guage refers to the testing procedures discussed s u p ra  j t  notes 55-64 and accompanying text.

^ P G r s ' S c e .  S U . P P C K T
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a te d ,  th e  in c a rc e ra t in g  f a c i l i ty .17* A d isc la im er  in fo rm in g  th e  re c ip ien t  
t h a t  th e  t e s t  m ay  be in a c c u ra te  a c co m p an ie s  th e  r e s u l t s .178 T e s t  re su lts  
w h ich  in d ic a te  t h a t  th e  d e f e n d a n t  h a s  b ee n  ex p o se d  to  or is in fec ted  
w i th  H IV  also  will be t r a n s m i t t e d  to  th e  C a lifo rn ia  S t a t e  D e p a r t m e n t  of 
H e a l th  S e rv ice s.177

P ro p o s i t io n  96 p ro v id e s  t h a t  a n y o n e  w ho rece ives  in fo rm a t io n  of 
th e  d e f e n d a n t ’s t e s t  r e s u l t s  u n d e r  th e  s t a tu t e  m u s t  m a in ta in  th e  confi­
d e n t i a l i ty  o f  an y  p e r so n a l  id e n t i fy in g  d a t a  re la t in g  to  th e  t e s t  re su lts  
e x c e p t  for  d isc losu re  n e c e s s a ry  to  o b ta in  m ed ica l  o r  psycho log ica l  
c a re .17* A n y  p e rso n  w ho  d isc loses  t e s t  re su lts  p u r s u a n t  to  a  s t a t u t o r y  
a u th o r iz a t io n  is im m u n e  f ro m  civil l iab i l i ty .17* F in a l ly ,  no  t e s t  re su lts  
o b ta in e d  p u r s u a n t  to  t h e  s t a t u t e  a re  a d m iss ib le  as  ev idence  in an y  
c r im in a l  o r  ju v en i le  p ro c e e d in g .180

P ro p o s i t io n  96 is d e c e p t iv e  b ecau se  i t  uses t h e  te rm  " p r o b a b le  
c a u s e "  to  ju s t i fy  a  s e a rc h  o f  a n  in d iv id u a l ’s blood. T h i s  t e rm  s e e m s  to  
su g g es t  t h a t  th e  s t a t u t e  a u th o r iz e s  a  c r im in a l  sea rch .  T h e  s t a t u t e ,  h o w ­
ever, does  n o t  a u th o r iz e  a  c o u r t  to  issue  a  te s t in g  o r d e r  b a se d  o n  p r o b a ­
ble  cau se  to  believe t h a t  a  c r im e  h a s  b een  c o m m i t t e d ,  b u t  in s te a d  on  
p ro b a b le  cau se  to  be lieve  t h a t  t h e r e  h a s  b e e n  a n  ex ch an g e  o f  b o d y  
flu ids  b e tw e e n  d e f e n d a n t  a n d  v ic t im .181 T h e  q u e s t io n  is w h e th e r  th is  
s t a n d a r d  e s tab l ish e s  a  su f f ic ie n t ly  a r t i c u la te d  leg is la tive  s c h e m e  t h a t  
m a k e s  th e  m a n d a to r y  A ID S  t e s t  a  c o n s t i tu t io n a l ly  le g i t im a te  w a r r a n t ­
less  a d m in is t r a t iv e  s e a r c h .182 I n  o th e r  .words, P ro p o s i t io n  96 m u s t  c o n ­
fo r m  to  th e  c r i te r ia  s e t  o u t  in  Burger a n d  u t i l ized  in  Skinner a n d  Von 
Raab in  o rd e r  for i ts  c o m p u ls o ry  H I V  te s t in g  to  b e  a  v a l id  a d m i n i s t r a ­

175. Cal. Health & Safety Code §§ 199.96-199.97 (West Supp. 1990). Disclosure to  the in ­
carcerating facility entails d isclosure only to  the  officer in charge and  the  chief medical officer of 
the  facility. Id . I t  the requesting v ictim  is a peace officer, a firefighter, or an emergency medical 
technician, the s ta tu te  also requires d isclosure of te s t results to the victim 's employing en tity . Id . § 
199.97. Finally, if  the defendan t is a m inor, th e  te s t results will be com m unicated to the  m inor's 
pa ren ts or guardian. Id . § 199.98(d).

176. The disclaimer states: "T h e  tes ts  were conducted in a medically approved m anner bu t 
tests cannot determ ine exposure to  or infection by AIDS . . . with absolu te accuracy. Persons 
receiving this tes t resu lt should con tinue to m onito r their own health  and  should consu lt a physi­
cian as app rop ria te ." Id . § 199.98(d).

177. Id . § 199.98(c).
178. Id . § 199.98(e).
179. Id . § 199.98(g).
180. Id . § 199.98(f).
181. Id . §§ 199.96-199.97. P roposition  96 does no t require th a t the cou rt issue a formal search 

w arran t in order to inspect the defendan t's  blood. T he court's only role in the  inspection process is 
to de term ine whether there is probable cause to believe th a t there was an exchange of body fluids 
betw een defendan t and victim, i.e.. th a t  the  adm in istra tive s tandards au thoriz ing the  search have 
been met. Thus, the intrusion here is analogous to the w arrantless search in H ew  Ya rn  u. B u rg e r . 
Note. M a n d a to r y  A JD S  T e s tin g , s u p ra  no te 3. a t 1438.

182. Note. M a n d a to r y  A ID S  T e s t in g , s u p ra  note 3, a t 1438.



[Vol. 43:1607 1990] M A N D A T O R Y  AIDS TESTING 1627

'o rm ing  th e  rec ip ien t 
e su l t s . lT‘ T e s t  resu lts  
sed to  o r  is int'ected 
S ta t e  D e p a r tm e n t  o f

eives in fo rm a tio n  of 
: m a in ta in  th e  confi- 
g to  th e  te s t  resu lts  
:al o r  psychological 
s u a n t  to  a  s ta tu to ry  
lally, n o  t e s t  resu lts  
as ev idence  in a n y

the te rm  “ p ro b ab le  
T h is  t e rm  seem s to  
i. T h e  s t a tu te ,  how- 
der b ase d  on p ro b a ­
ted , b u t  in s tead  on  

exchange  o f  body  
ion is w h e th e r  th is  
dative sch em e th a t  
leg i t im a te  w a rran t-  
i i t ion  96 m u s t  con- 
i  Skinner a n d  Von 
a va lid  a d m in is t r a -

-90). Disclosure to the in- 
chief medical orficer of 

or an emergency medical 
Vs employing entity. Id . § 
mumcated to the minor s

Hy approved manner but 
solute accuracy. Persons 
i should consult a physi-

t iv e  sea rch .
F o r  a m a n d a to r y  H IV  te s t  to  be va lid  u n d e r  th e  fo u r th  a m e n d ­

m e n t ,  th e  g o v e r n m e n t ’s in te r e s t  in c o n d u c t in g  th e  te s t  m u s t  o u tw e ig h  
th e  in d iv id u a l ’s e x p e c ta t io n  of p r iv acy  in his o r h e r  ow n b lo o d .183 I f  th e  
g o v e rn m e n t  c o n s t i tu t io n a l ly  can  u t i l ize  b lood  te s ts  fo r  e m p lo y m e n t  p u r ­
poses ,  fo r  a sc e r ta in in g  a d r iv e r ’s b lood  a lcoho l level, an d  for d e t e r m in ­
ing  f i tness  for m i l i ta ry  service, t h e  u n d e r ly in g  sa fe ty  ra t io n a le  
co n c e iv ab ly  could  be e x p a n d e d  to  in c lu d e  te s t in g  o f  p e rso n s  c h a rg ed  
w i th  a  c r im e  in o rd e r  to  p ro v id e  th e i r  v ic t im s  w ith  in fo rm a t io n  r e le v a n t  
to  th e  v ic t im s ’ h e a l th .184 U n d e r  s u c h  c i rc u m sta n c e s ,  th e  d e f e n d a n t  a r ­
g u a b ly  h as  a  l im i ted  e x p e c ta t io n  o f  p r ivacy .

F u r th e rm o re ,  t h e  s t a t e  has  a  s u b s t a n t i a l  a n d  p e r h a p s  co m p e l l in g  
i n t e r e s t  in  cu rb in g  th e  t ra n s m is s io n  o f  H I V  a n d  in p ro te c t in g  c r im e  v ic ­
t i m s .188 T h e  s t a t e ’s i n te r e s t  is re f lec ted  in  th e  p u rp o s e  of th e  r e g u la to ry  
p ro g ra m ,  w h ich  is to  a c q u ire  v i ta l  in fo rm a t io n  a n d  to  d isc lose  i t  a s  n e c ­
e s s a ry  to  allow in te re s te d  p a r t ie s  to  t a k e  p re c a u t io n s ,  o r  a l te rn a t iv e ly ,  
t o  re lieve  th e  p a r t ie s  f ro m  g ro u n d le s s  fe a r  o f  c o n t r a c t in g  th e  v i ru s .188 
A rg u a b ly ,  th e  in sp ec t io n  a u th o r iz e d  in  P ro p o s i t io n  96 f u r th e r s  th e  re g u ­
l a to r y  s ch e m e  c o n te m p la te d  in  th e  s t a tu t e :  th e  m a n d a to r y  t e s t  p u r p o r t s  
to  b e  a n  effective w ay  o f  a c h ie v in g  th e  s t a t u t e ’s s t a t e d  goal. T h e  q u e s ­
t i o n  is w h e th e r  th e  in s p e c t io n  s c h e m e  is n e c e s sa ry  to  f u r th e r  th e  re g u la ­
to r y  sch em e .  F i n a j y ,  b ec au se  th e  s t a t u t e  a le r t s  th e  in d iv id u a l  to  th e  
t im in g ,  m a n n e r ,  a n d  scope  o f  th e  m a n d a t o r y  H IV  te s t ,  th e  in s p e c t io n  
p ro g r a m  a p p e a r s  to  be su ff ic ien tly  re g u la r  in  i ts  a p p l ic a t io n  to  p ro v id e  a 
c o n s t i tu t io n a l ly  a d e q u a te  s u b s t i t u t e  for a  sea rch  w a r r a n t .  I f  a  c o u r t  
w e re  to  co n s id e r  P ro p o s i t io n  96 u n d e r  t h e  c r i te r ia  g o v e rn in g  th e  c o n s t i ­
t u t io n a l i t y  o f  a d m in is t r a t iv e  sea rch e s ,  i t  a p p e a r s  t h a t  th e  s t a t u t e  co u ld  
su rv iv e  f o u r th  a m e n d m e n t  s c r u t in y .187

w t issue a formal search 
;he inspection process is 
eschanqe of body riuids 
■oruinit the search have 
in .Yew Ya rn  v. Bu rn e r.

183. Id . a t  1-139 &  n.230.

184. Id . a t  1443.

185. S e e  Cal. H e a lt h  &  S a f e t v  C o d e  § 199.95 (W e st  S u p p . 1990).

186. Id .
187. Note. M a n d a to ry  A ID S  T e s t in g , s u p ra  note 3. a t  1445.
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MANDATORY AIDS TESTING: THE LEGAL, 
ETHICAL AND PRACTICAL ISSUES

A . A l y c e  W e r d e l *

By 1981, a n ew  w o r ld w id e  ep id e m ic  was reco g n ized .  T h is  
e p id e m ic  is k n o w n  as A c q u ire d  Im m u n o d e f ic ie n cy  S y n d ro m e  
(AIDS). T h e  W o r ld  H e a l th  O rg a n iz a t io n  (W H O ) es t im ates  
th a t  b e tw e e n  five a n d  te n  m ill ion  p e o p le  m ay b e  in fec ted  with 
th e  v i ru s , '  a n d  o v e r  o n e  m ill ion  will b e  killed by th e  virus by the  
y e a r  2 0 0 0 .2 T h e  n u m b e r  o f  A ID S cases is cu r ren t ly  d o u b l in g  
ev e ry  ten  m o n t h s .3 A n In te rn a t io n a l  S u m m it  o n  AIDS h e ld  in 
L o n d o n  w a rn ed :  “ T h e  AID S virus th re a te n s  h u n d re d s  o f  m il­
l ions  o f  lives a r o u n d  th e  w o r ld  a n d  is likely to  c rea te  a n  e x p lo ­
s ive ep id e m ic  fa r  in to  th e  n e x t  c e n tu ry .’’4 W ith  n o  vaccine  
p re s e n t ly  ava ilab le ,  o n e  way to  ha l t  th e  s p re a d  o f  th e  d isease  is 
to  a le r t  p e o p le  to  th e  p o ss ib le  d a n g e r  in th e  h o p e  th a t  they  will 
av o id  h ig h  risk b eh av io r .  M any  co u n tr ie s  have  d e v e lo p e d ,  o r  
a r e  in  th e  p ro c e s s  o f  d ev e lo p in g ,  laws to  co n t ro l  th e  s p re a d  o f  
th is  fatal v i ru s.5 O n e  sch e m e  p ro p o s e d  in th e  U n i te d  S ta tes  is 
m a n d a to r y  tes t ing .  T h is  a r t ic le  will ex a m in e  th e  practical ,  e th i ­
cal, a n d  legal c o n s id e ra t io n s  o f  m a n d a to ry  te s t in g  a m o n g  ce r­
ta in  h ig h  risk  p o p u la t io n s .  It  co n c lu d e s  th a t  te s t in g  sh o u ld  b e  
r e q u i r e d  a m o n g  th e  fo l lo w in g  g ro u p s :  (1) p r iso n e rs ,  (2) 
a r r e s te d  p ro s t i tu te s  a n d  d r u g  u se rs ,  a n d  (3) th o se  w ho  a t t e n d  
sexua lly  t ra n s m i t te d  d isease  a n d  d r u g  a b u s e  clinics.

• B.A. Human Biology, Stanford University 1986; J.D . University o f 
Notre Dame 1990.

I*  Gallo , Quest for a Vaccine, W o rld  H ea lth , March 1988, at 9.
2. Mesce, A I D S  Infection Rate is Declining: Report, S. Bend T rib ., Feb. 2, 

1990, at A2, col. 1.
3. Montefiore, AIDS: The Only Answer, The T imes (London), Aug. 10, 

1988, at 10, col. 2.
4. Prentice, Generations at Risk from 'Explosive A I D S  Epidemics', The T imes 

(London), Jan. 27, 1988, at 3, col. 1.
5. By March 1988, over fifty countries 'tad laws in force pertaining to 

A IDS. O ther countries have extended their public health codes or 
communicable disease statutes to apply to AIDS cases. Jayasuriya, AID S  
Related Health Legislation, 14 Commonwealth L. B u ll .  879 (1988).



I. Ba c k g r o u n d : S t a g e s  o f  t h e  V iral  I n f e c t io n  and 
C o m m o n  S y m pt o m s

A ID S  is c a u se d  by a v irus ,  k n o w n  as th e  H u m a n  Im m u ­
n o d ef ic ien cy  V irus  (H IV ). A virus  is d e f in ed  as a n  u l tram icro -  
sco p ic  p a ras i te ,  w hich  in v ad es  a  l iv ing cell a n d  takes  o v e r  its 
m e ta b o l ic  m ach in e ry  in  o r d e r  to  r e p r o d u c e .0 T h e  H IV  virus is 
a re t ro v iru s ;  a  re tro v iru s  ca n  easily in v ad e  th e  living cell " t u r n ­
in g  it in to  fac to r ies  fo r  m o r e  v i ru s e s.”7 H IV  in v ad es  a n d  m u lt i ­
p lies  w ith in  th e  w h ite  b lo o d  cells ( lym phocy tes)  w h ich  are 
fo u n d  in  th e  im m u n e  sys tem . 3t e i t h e r  d e s t ro y s  th e  h o s t  cell 
im m e d ia te ly  o r  lies d o r m a n t  fo r  a p e r io d  o f  tim e, d e lay in g  the 
o n s e t  o f  th e  d i s e a s e .8 N o  vacc ine  has  e v e r  b e e n  d e v e lo p e d  for 
a re t ro v ira l  d i s e a s e .9

T h e  h u m a n  im m u n e  sy s tem  is th e  b o d y ’s n a tu ra l  d e fen se  
ag a in s t  p o ten t ia l ly  h a rm fu l ,  in fec t io u s  m ic ro o rg a n is m s  (m ic ro ­
scop ic  life fo rm s) ,  su ch  a s  b ac te r ia ,  v iruses  a n d  fu n g i.10 T h e  
im m u n e  sy s tem  co n s is ts  o f  two types  o f  cells: T - ly m p h o cy lc s  
a n d  B -ly m p h o cy tes .  In  a h ea l th y  im m u n e  sys tem , th e  T -lym - 
p h o c y te s  re c o g n iz e  a n d  a t tack  fo re ig n  cells in  t h e  body , k now n  
as  a n t ig e n s .  T h e r e  a r e  tw o  types  o f  T - ly m p h o cy te s :  T -k il le r  
cells a n d  T - h e lp e r  (T-4) cells. T h e  T -k i l le r  cell b in d s  to  the 
a n t ig e n  a n d  kills it. T h e  T-4  cell h e lp s  th e  T -k i l le r  cell to  m u l t i ­
ply, so  th a t  th e r e  a r e  e n o u g h  k il le r  cells to  f igh t th e  fo re ig n  
ce lls.11 T h e  H IV  v irus  a t tacks  th e  b o d y ’s im m u n e  sy s tem  by 
d e s t ro y in g  th e  T -4  ce l ls.’2 As a re su lt ,  th e  T -k il le r  cells d o  n o t
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6 . J . Lancone, AIDS: Th e F a cts 22 (1988).
7. Id. at 43.
Genetic information coines the form  o f ribonucle ic acid (RNA) or 

desoxyribonucle ic acid (DNA). W righ t, A  IDS: A  Brief Overview, 12 Nova L. 
Rev. 973, 974-75 (1988). The genetic inform ation o f most viruses and a ll 
liv ing  th ings is norm ally found in the DNA, which replicates itse lf in to RNA 
when it is time to make a protein . Id. In  a re trovirus the genetic information 
is found in the RNA rather than the DNA. Id. When the virus attaches to the 
ce ll, it uses a special enzyme, reverse transcriptase, in o rder to copy its 
genetic information into the host c e ll’s DNA. At th is point, the v irus is able 
to replicate itse lf w ithin the host ce ll. Id.\J. Lancone, supra note 6 , at 43.

8 . M ann ,. .  for a Global Challenge, W o rld  H e a lth , March 1988, at 4, 5.
9. Yarchoan, M itsuya, & Broder, Clinical and Basic Advances in the 

Antiretroviral Therapy of H u m a n  Immunodeficiency Virus infection, 87 Am, J. Med. 
191 (1989) [here inafter Yarchoan 8c M itsuya ]. O ther re trovira l diseases 
include degenerative brain diseases and possib ly some types o f cancers. 
American M ed ica l A ssociation  Encyclopedia o f M edicine 1051 (1989;.

10. American M ed ica l A sso c ia tio n  Encyclopedia o f  Medicine, supra note 9, at 570.
11. Id. at 573.
12. J. Lancone, supra note 6 . at 27. The vira l antigens attach to the

multiply a n d  th e  im m u n e  sy s tem  is u n a b le  to  figlu in fe c t io n s .13 
Because th e  b o d y  has  a h ig h  n u m b e r  o f  T -4  cells, it is ea sy  for 
die virus to  s p re a d  o n c e  it is in t h e  s y s te m .14 W h e n  th e  virus 
lias d e s t ro y e d  th e  T -4  cells, t h e  im m u n e  sys tem  is w e ak en e d  
and g e rm s  th a t  n o rm ally  a r e  h a rm le ss  can  c r e a te  fatal 
d iseases.15

T h e r e  a r e  t h re e  s tages  o f  in fec tion : H IV  in fec tion ,  A ID S- 
re la ted  c o m p lex ,  a n d  fu ll-b low n A ID S .10 T h e  first s ta g e  o f  th e  
disease, H IV  in fec t ion ,  b e g in s  a t  th e  t im e th a t  th e  v irus  e n te r s  
the b o d y  a n d  b e g in s  to  a t tack  th e  T -4  cells. A t  th is  s tag e ,  H IV  
tests can  usually  d e te c t  a n t ib o d ie s  to  th e  v irus two to  e igh t 
weeks a f te r  th e  initial in fec t io n .17 A n t ib o d ie s  a r e  p ro te in s  m a n ­
u fac tu red  by T - ly m p h o cy te s  in  th e  im m u n e  sys tem  in r e s p o n s e  
to  a n  in fec t io n .18 T h e  ro le  o f  th e  a n t ib o d ie s  is to n eu t ra l iz e  th e  
viral a n t ig e n  (fo re ig n  p ro te in )  in  th e  b o d y .19 In  o r d e r  to  d o  
this, they  b lock th e  H IV  cells f rom  b in d in g  to  th e  T -4  ce lls.20 
H ow ever,  as th e  b o d y  c o n t in u e s  to  fight th e  H IV  in fec tion ,  
few er ; n d  few er an t ib o d ie s  a r e  p ro d u c e d  b ec au se  th e  virus 
des tro y s  th e  T -4  cells. As a re su lt ,  H IV  p a t ien ts  h av e  low 
co u n ts  o f  th e se  n eu tra l iz in g  a g e n ts21 a n d  a r e  u n a b le  to  f igh t o ff
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surface o f the T -4 cell; after they have attached, they are ab le to invade and
destroy the T-4 cell. Id. at 43-44, 47.

The H IV  virus attacks only the T-lymphocyics, not the B-lymphocytes. 
The immune system has two parts: humoral immunity and ce llu la r immunity. 
The humoral immunity re lics on the B-lymphocytes, while the ce llu la r 
immunity re lics on the T-lymphocytes. The T-lymphocytes attack vira lly  
infected cells or tumor cells. Therefore , th is artic le only addresses the ro le  o f 
T-lymphocytes in the immune system . American M ed ica l A ssociation
Encyclopedia o f Medicine, supra note 9, at 573.

13. American M ed ica l A ssociation  Encyclopedia o f M edicine, supra

note 9, at 573.
14. J . Lancone, sudra note 6 , at 44.
15. Id. at 48.16. O ther authors have d iv ided the disease into d ifferent classification 

systems which are typically more detailed than the one proposed in tin text. 
More detailed classification systems are usefu l fo r antiviral therapy analysis as 
•/ell as epidem io logical purposes. For a survey o f  these classification systems 
and a more detailed analysis o f their usefu lness, see Sm iley, H I V  Infection and 
AIDS: Definition and Classification of Disease, 12 Death Stu d . 399 (1988).

17. J . Lancone, supra note 6 . at 11. Note that there have been sporadic 
reports o f  delayed seroconversion (the time at which the body produces 
antibod ies lo  the virus). For a possible explanation and examples o f this rare 
phenomenon, see Moss 8c Bacchctti, Editorial Review, Natural History of H I V
Infection, 3 AIDS 55 (1989).

18. J. Lancone, supra note 6 , at 10.
19. American M ed ica l A sso c ia tio n  Encyclopedia o f Medicine, supra

note 9, at 115.
20. Yarchoan 8c M itsuya, supra note 9, at 191.
21. Id. There is some indirect evidence that persons with high counts



t h e  MIV in fec t ion .  B eca u se  th e  in fec ted  in d iv id u a l  m ay  n o t  
exh ib i t  e x te r io r  s igns o f  i l lness a t this s tag e ,  he  o r  s h e  m ay b e  
u n a w a re  o f  th e  in fec t io n .  T h i s  lack o f  aw a ren e s s  is par ticu la r ly  
d a n g e r o u s  in th e  A ID S  c o n te x t  s ince  a n y  in fec ted  p e r s o n  is 
ca p a b le  o f  s p r e a d in g  th e  d i s e a s e .22

T h e  s e c o n d  s ta g e  o f  in fec t ion ,  A ID S - ie la te d -c o m p le x ,  
b eg in s  at th e  t im e  th e  in fec ted  ind iv idua l exh ib i ts  s ig n s  o f  
im m u n o lo g ica l  d e fec ts  w hich  a r e  s im ila r  to  th o s e  o f  fu ll-b low n 
A ID S .23 H o w e v e r ,  a t  th is  s ta g e ,  th e se  d e fec ts  c a u s e  a less 
p ro f o u n d  w e ak en in g  o f  th e  im m u n e  sy s te m .24 R e s e a rc h e rs  a n d  
sc ien tis ts  d o  n o t  know  exactly  h o w  m any  p e o p le  will a d v a n c e  to  
th is  s t a g e ,25 b u t  a p p ro x im a te ly  3 5 0 ,0 0 0  A m e r ic a n s  hav e  
a d v a n c e d  to  th is  s ta g e  o f  th e  v iru s.20 T h e  v irus  can  b e  d e te c te d  
e i th e r  by  te s t in g  fo r  th e  a n t ib o d ie s  to  th e  v irus o r  by re c o g n iz ­
in g  th e  clinical sy m p to m s ,  w h ich  in c lu d e  sw o llen  g lan d s ,  u n e x ­
p la in ed  loss o f  a p p e t i t e  a n d  w e igh t  loss, heavy n ig h t  sw eats ,  
p e r s is te n t  a n d  c h r o n ic  d ia r rh e a ,  p e r s is te n t  d ry  c o u g h ,  w h ite  
sp o ts  o r  u n u s u a l  b lem ish es  o n  th e  m o u th ,  h a iry  leukop lak ia  (a 
p re c a n c e ro u s  c o n d i t io n ) ,  sh in g le s  a n d  ly m p h o m a .27

Full-b low n  A ID S  is th e  th i rd  a n d  final s ta g e  o f  in fec t ion .  
At this s tage ,  th e  im m u n e  sy s tem  is so  w eak  th a t  th e  b o d y  is 
u n a b le  to  fight o f f  o p p o r tu n i s t ic  in fe c t io n s .28 O p p o r tu n i s t i c  
in fec t io n s  r e f e r  to  th o s e  in fec t io n s  w h ich  o rd in a r i ly  d o  n o t  
cau se  d isease  in h u m a n  b e in g s .  H o w e v e r ,  d u e  to  th e  w e ak en e d  
im m u n e  sy s tem  o f  th e  A ID S  p a t ien t ,  th ey  can  cau se  d e a t h .20
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o f these neu tra liz ing  agents have a better disease course , and the question 
remains whether adm in istering anti-HIV antibod ies would help AIDS 
patients suffering from  ARC symptoms. Id. For a fu rther d iscussion o f this 
theory, see Dr. Jonas Salk's approach in deve lop ing a vaccination to the virus, 
infra notes 257-260 and accompanying text,

22. P io l Sc Co lebunders, The Clinical Symptoms, W o rld  H e a lth , March 
1988, at 25, 26.

23. J . Lancone, supra note G, at 11.
24. Mann, supra note 8 , at 5.
25. Id. at 6 .
26. IOOConc. Rec. HG3G7 (daily ed. Ju ly 15, 1987) (statement o f Rep.

Dannemeyer).
27. J. Lancone, supra note 6 , at 12-13.
Leukoplakia is characterized by raised white patches on the mucous 

membrane o f the mouth or vu lva. Herpes zoster is the medical term for 
sh ingles, an infection o f the nerves which service certain areas o f the skin. It 
can cause a painful rash and b listers . Lymphoma is defined as "(a ]ny group 
o f tam ers in which the ce lls o f lymphoid tissues (found mainly in the lymph 
nodes and spleen) m ultip ly unchecked." American M f.d ica l A ssociation  
Encyclopedia o f M edicine, su p ra  note 9, at 638.

28 Piol & Colebunders, supra note 22, at 26.
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In fec t io n  a t  this s ta g e  m ay b e  c o n f irm e d  by te s t in g  fo r  a n t ib o ­
d ie s  to  th e  v irus  o r  by  r e c o g n iz in g  th e  clinical sy m p to m s  which 
in c lu d e  a  w e a k e n e d  a n d  d is f ig u red  b o d y ,  n e rv o u s  sys tem  d iso r ­
d e r s  r a n g in g  f ro m  fo rg e tfu ln e ss  to  d e m e n t ia ,  p n eu m o cy s tis  
ca rn i i  p n e u m o n ia  (a type  o f  p n e u m o n ia  c o m m o n  a m o n g  AIDS 
p a t ie n ts ) ,  s ev e re  d ia r rh e a ,  c e n tra l  n e rv o u s  system  infection, 
l ie rp e s  s im p le x  virus, tu b e rcu lo s is ,  k a p o s i ’a s a rc o m a  (m alignan t 
sk in  tu m o rs )  a n d  e m a c ia t io n .30 A ID S d e m e n t i a  can  affect any­
o n e  w h o  ca rries  th e  virus; it o ccu rs  in u p  to  seventy-five percen t  
o f  A ID S  ca ses .3' T h e  te rm  " d e m e n t i a ” re fe rs  to  a w ide ra n g e  o f  
sy m p to m s .  T h e  m i ld e r  s y m p to m s  in c lu d e  m u d d le d  th inking , 
a p a th y ,  irr itability ,  fo rg e tfu ln e ss ,  a n d  d e p re s s io n .  T h e  severe  
cases  u sually  in c lu d e  m o re  d ra m a t ic  s y m p to m s  su ch  as an 
" a c u t e  p sy ch o tic  s ta te  m a n ife s te d  by e u p h o r ia  a n d  h y p e rac t iv ­
ity."32 T h e r e  a r e  two types  o f  d e m e n t ia :  th a t  which directly 
afreets th e  c e n tr a l  n e rv o u s  sys tem , a n d  th a t  which d o e s  not. 
T h e  type  o f  d e m e n t i a  which d irec tly  affects th e  ce n tra l  nervous  
sy s tem  m ay b e  o n e  o f  th e  first s igns  o f  in fec t io n  b e c a u s e  it is 
b e l iev e d  to  o c c u r  a t  th e  t im e  o f  s e r o c o n v e r s io n  ( th e  t im e  at

30. J . Lancone, supra note 6 , at 14-16.
As infection progresses, fewer and fewer antibodies are produced. 

Therefore , the second two stages are more likely to be recognized by the 
c lin ica l symptoms than by testing for antibodies to the v irus.

C lin ica l symptoms re fer to the symptoms and source o f a disease as 
opposed to the laboratory find ings which refer to anatom ical changes. 
Stedman's M ed ica l D ictio n a ry  1308 (5th ed. 1982). In  other words, clinical 
symptoms refer to those which pertain to o r arc founded on actual 
observation and treatment o f the patients. T iie  S lo an e-D o rlan d  Annotat ed 
M e d ica l-L e g a l D ictio n a ry  149 (1987).

The prevalence o f certain opportunistic infections varies with the 
geographical area because the type o f  infection depends on the patient's 
exposure to m icrobial (short-lived) agents. For example, p^eurnocystis carnii 
pneumonia is the most common opportun istic in fection among Americans 
and Europeans, while the gastro-intestina) system is commonly afTectcd in 
A fricans w ith the disease. P io l 8c Co lebunders, supra note 22, at 26.

31. Adams, HIV-Related Dementia, N ursing T im es, Jan. 20, 1988. at 45. 
O ilie r estimates have been significantly lower. See e.g., Piot Sc Colebunders, 
supra note 22, at 26. The authors estimate that dementia occurs in 
approximately one-third o f a ll A IDS patients. However, they may not he 
in c lud ing  both types o f  dementia in their estimate, o r they may not be 
inc lud ing the m ilder symptoms, such as fo rgetfu lness or depression, in the 
defin ition o f dementia.

32. Raeburn, A I D S  Dementia hiziles Doctors, S. Uend T rib ., Nos. 6 , 1989, 
at A2, col. 1. Hoccllan, the D irectror o f Neuropsychology at San Francisco 
General Hospita l, said that those patients who experience the more severe 
symptoms "become very grandiose and de lu s iona l." Id.



which th e  im m u n e  sys tem  p ro d u c e s  a n t ib o d ie s  to  th e  v iru s).53 
B oth  types  o f  d e m e n t ia  c o n t in u e  u n ti l  d e a th .34

S cien tis ts  d o  n o t  k n o w  th e  exact p e r c e n ta g e  o f  in fec ted  
p e r s o n s  w ho  will d e v e lo p  lu l l-b low n  A ID S. A lth o u g h  early  
s tu d ie s  in d ica ted  th a t  o n ly  a m in o r i ty  m ay g o  o n  to  d e v e lo p  
clinical sy m p to m s  o f  A ID S, th e  la tency  p e r io d  a p p e a rs  to  hav e  
m is led  r e s e a r c h e r s .35 R ece n t  s tu d ie s  in d ic a te  th a t  in the  
a b s e n c e  o f  t r e a tm e n t ,  m o s t  in fec ted  p e r s o n s  will p ro g r e s s  to  
AID S, with a m e d ia n  t im e  o f  s ev e n  to  te n  years  f ro m  th e  t im e  o f  
in fec t io n .3*' O n e  r e p o r t  e s t im a te s  tha t  u p  to  n in e ty -e ig h t  p e r ­
cen t  o f  AID S v ictim s will d ie  less th a t  t h r e e  years  a f te r  
d ia g n o s is .37

II. T iif. M o d e  o f  V iral  T ra n sm is sio n  and 
H ig h  R isk  G ro u ps

T h e  H IV  virus  is t r a n r m i t t e d  th r o u g h  in fec ted  b o d y  
f lu id s.38 T h e  virus h a s  b e e n  d e f e c te d  in  b lo o d ,  s e m e n ,  vaginal 
fluids, b re a s t  milk, saliva, a n d  t e a r s .39 H o w ev er ,  th e re  a re  no  
r e p o r te d  cases o f  v iral t r a n s m is s io n  th r o u g h  tea rs '" ’ o r  saliva.41 
T h is  can  b e  e x p la in e d  by  th e  fact th a t  it lakes  a fairly la rg e  
a m o u n t  o f  th e  v irus  to  in fec t  a  h ea l th y  p e r s o n ,  a n d  th e  v irus  is 
fragile  o u ts id e  th e  h u m a n  b o d y .42 It is a lso  unlikely tha t

33. Adams, supra note 31, at 46.
31. Id. at 45-46.
35. Moss & Bacchctti, supra note 17, at 57.
36. Id. The D irector o f the American Medical Association (AMA) task 

force said that it may he “ very like ly" that almost a ll infected persons w ill go 
on to develop AIDS. Van de Kamp, The Cost of AIDS, L.A. Law., Sept. 1988, 
at 30, 32. A Ur. Crenshaw, while testifying before Congress, aid , "|ni|ost 
experts, inc lud ing Dr. G allo [one o f  the co-discoverers o f  the H IV  virus).
. . .agree that up to one hundred percent o f infected ind iv idua ls cou ld 
eventually d ie o f AIDS or ARC.” 100 Cong. Rec. 116370 (daily ed. Ju ly 15,
1987) (statement o f Dr. Crenshaw).

37. M cLaughlin , Ugal Issues in Health Care Settings, A I D S : Current State of 
the Law— An Overview, 3 J .L . Sc H e a lth  77, 79 (1988-1989). See also 100 Cong. 
Rec. 116368 (daily ed. Ju ly  15, 1987) (statement o f Mr. Dornnn) (as o f Ju ly  
1987, ninety-one percent o f  those diagnosed with AIDS between January and 

June 30, 1981, have died).
38. J. Langone, supra note 6 . at 83.
39. Summary: Recommendations for Preventing Transmission of Infection with 

Human T-I.yinpholropic Virus Type 111 Lymphadenopaihy-Associated Virus in the 

Workplace, 34 M okuid ity 8c M o r ta lity  W eekly Rep. 681, 682 (Nov. 15, 
1985); Selwyn, AIDS: W'hat is X o w  Known, Hosp. Prac ., May 15, 1986, at 67,
73.

40. Piot & Colebunders. supra note 22, at 26.
41. Smith, H I V  Transmitted by Kissing, 294 B r it .  Med. J . 1033 (1987).
42. J. I.ANGONE, supra note 6 , at 51, 70, 73. I f  one cub ic centimeter (ct)

o f b lood contain ing the H IV  virus is d ilu ted  in a quart o f water, and then one

in fec ted  fo o d  can  t ran sm it  (he  v irus  b e c a u s e  T - l  cells a re  u s u ­
ally n o t  fo u n d  in th e  d iges t ive  t r a c t.43 In g en e ra l ,  it is widely 
a c c e p te d  that  casual t ra n sm is s io n  o f  th e  virus, a l th o u g h  t h e o ­
re tica lly  p o ss ib le ,  is h igh ly  u n l ik e ly ."

T h e  virus can h e  t ra n s m i t te d  th ro u g h  sexua l activity, b lo o d  
t ran s fu s io n s ,  a n d  n e e d le  s h a r in g .'15 M o th e rs  can  t ran sm it  th e  
v im s to  th e i r  in fan ts  b e fo re  b ir th  ( in t rau te r in e ) ,  d u r in g  delivery  
(p e r ip a r lu m ) ,  a n d  p o ss ib ly  a f te r  b i r th  w hile  b re a s t - fe e d in g  with 
in fec ted  b reas t  m ilk.'10 H e te ro s e x u a l  t ran sm is s io n  o ccu rs  
t h ro u g h  p en ile -vag ina l  in te r c o u r s e .47 A l th o u g h  th e  virus is 
p r e s e n t  in  b o th  s e m e n  a n d  cervical l ln id ,48 it is t ran sm it te d  
m o re  efficiently f ro m  m e n  to  w o m e n  th an  f ro m  w o m en  to 
m e n .40 T h is  is m o s t  likely d u e  to  th e  fact th a t  m e n  in o cu la te  
w o m e n  with  a su b s tan t ia l  d o s e  o f  th e  virus d u r in g  sexual i n te r ­
c o u r s e ,50 a n d  w o m e n  n a tu ra l ly  re ta in  th e  b o d ily  s e c re t io n s .51
cc o f the so lu tion is in jected buck into d ie b lood o f a human or chimpanzee, it 
would not be a sufficient amount to infect either with the virus. Compare this 
to HBV, the virus responsib le fo r hepatitis B, which under the same 
circumstances, would cause infection. Id. at 73.

The fact that the v irus is very frag ile outside the body is supported not 
only by the fact that nobody has caught the disease on to ilet seats, 
doorknobs, o r shower sta lls , but it is a lso supported by scientific research. 
A lthough the virus thrives in a cool environment, it deactivates quick ly under 
heat and can be k illed by househo ld bleach. Id. at 70, 78; Ste in liilber, A ID S  
a n d  Em p loym en t: L e g a l a n d  Po licy  C ons ide ra tion s, 35 Fed. B a r fv News J. 377
(1988). When the virus was placed in a liu id- lilled test-tube at room 
temperature for twenty four hours, it has only a ten percent chance o f 
surviv ing . However, when placed in a water-based so lution o f human blood 
cells at room temperature, it is capable o f surviv ing up to fifteen days. J. 
1-angone, su p ra  note 6 , at 78.

43. J . Lancone, supra note 6 , at 44.
44. Id . at 75-78; Mann, su p ra  note 8, at 4. Hut see Cannon, C o im t r d  

S ta t is t ic a l A na lys is  Suggests C a s u a l T ransm iss ion  o f  A ID S  in  the A fr ic a n  S tudy  o f  the 
Cen ter f o r  D isease C o n tro l, 60 P sych o lo g ica l Rep. 177 (1987). The author 
corrects (he C.DC's statistical analysis va an African study and concludes tli.it 
the study does “not d isprove casual transm ission o f AIDS,. . .[and ] because 
the statistica l analysis was incorrectly done, evidence that tends to support 
casual transm ission was thereby suppressed." Id .

•15. Mann, su p ra  note 8, at 4.
•16. National In stitu te  o f Justice , H IV  In fection  a n d  A ID S :  D e fin ition s a n d  

M ean s  o f  T ransm iss ion , AIDS B u ll . ,  Aug. 1989. at 5. It is not clear when 
transm ission from mother to ch ild  lakes place. Some evidence indicates that 
it occurs as early as the first trim ester, while other evidence indicates 
infection after b irth . Yarchoan 8c Mitsuya, su p ra  note 9, at 197.

47. ). I.angone, supra note 6, at 83-84.
48. Id.
49. Zuckcrman, The Enigma o f  A ID S  Vaccines, AIDS L e tte r . Dec. 1988/ 

Jan. 1989, at 4.
50. Leishman, The Second S tage o f  the Ep idem ic : H eterosexua ls a n d  A ID S ,  

A tt-an tic M on th ly , Feb. 1988, at 39-40.



T h e r e  a r c  c u r re n t ly  t h r e e  b ro a d  p a t t e r n s  o f  H IV  in fec tion  
th ro u g h o u t  th e  w orld .  In  N o r th  A m er ica ,  W e s te rn  E u ro p e ,  
N ew Z ea land , a n d  m an y  u r b a n  a re a s  in L atin  A m erica ,  th e  d is ­
e a s e  is p r im ari ly  s p r e a d  th ro u g h  h o m o s e x u a l  an d  bi-sexual 
m e n  a n d  in t ra v e n o u s  (IV) d r u g  u s e r s .52 In  s o m e  m a jo r  cities, 
fifty to  sev en ty  p e r c e n t  o f  the  h o m o s e x u a l  m e n  a r e  a lread y  
in fec ted  w ith  th e  v iru s.53 H e te ro s e x u a l  t ra n sm is s io n  is in c re a s ­
in g  in  th e se  a re a s  as is th e  n u m b e r  o f  p e d ia t r ic  c a se s.54 T h e  
N a tio n a l  A c ad em y  o f  Sc iences  e s t im a te s  th a t  th e  m a jo r i ty  o f  
n ew  cases will c o n t in u e  to  c o m e  fro m  th e  c u r ren t ly  r e c o g n iz e d  
h ig h  risk g r o u p s .55

In  s u b -S a h a ra n  A frica a n d  in creas in g ly  in  L atin  A m er ica ,  
especia lly  th e  C a r ib b e a n ,  h e te ro s e x u a l  t ran sm is s io n  is th e  p r e ­
d o m in a n t  m o d e  o f  t r a n s m is s io n .50 In  L a tin  A m er ica ,  th e  v irus 
w as o r ig ina lly  s p r e a d  p rim ari ly  th r o u g h  h o m o s e x u a l  co n tac ts .  
H o w e v e r ,  th e  p a t t e r n  has  re cen t ly  sh if ted  a n d  is now  in c re a s ­
ingly  s p re a d  t h r o u g h  h e te r o s e x u a l  c o n ta c t s .57 In Africa, u p  to  
n in e ty  p e r c e n t  o f  th e  p ro s t i tu te s  a r e  in fe c te d .58 P ed ia t r ic  cases 
a r e  a lso  a  m a j o r  p ro b le m  b e c a u s e  f if teen  p e r c e n t  o r  m o re  o f  
th e  p r e g n a n t  w o m e n  a r e  in fe c te d .59 In fec t io n  th ro u g h  b lo o d  
c o n t in u e s  to b e  a p r o b le m  in a rea s  w h e re  th e  b lo o d  is n o t  r o u ­
tinely  s c r e e n e d  a n d  th e  n e e d le s  a r e  n o t  s te r i l iz ed .60
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51. Zuckcrman, supra note 49. at 4.
52. Id. at 6 .
53. 100 Cong. Rec. HG366 (daily e d .Ju ly  15, 1987) (statement o f Rep. 

Danncmeycr).
54. Van de Kamp, supra note 36, at 31. The National Academy o f 

Sciences estimates a seven-fold increase in heterosexual cases by 1991 and a
ten fo ld  increase o f  pediatric cases by the same year. Id.

55. Id. See a.'so notes 77-112 infra and accompanying text, which 
qua lify  th is prediction: A lthough the disease is like ly  to continue among the 
curren tly  recognized high nsk groups, IV  d rug users and heterosexuals who 
participate in unsafe sex w ill acco in t fo r a h igher percentage o f the cases. 
H igh risk heterosexuals include those who participate in unsafe sex and those 
whose partners are IV  d rug users or participate in unsafe sex.

56. Zuckcrman, supra note 49, at 6 .
57. H ilts, World A I D S  Epidemic Draws New I Yarning, N.Y. Time s, Dec. 1,

1989, at D19, co l. 1. In  some areas, men and women are equa lly  infected. 
The infection rate among women is ten percent in some countries in this 
region. Id.

58. Prentice, supra note 49, at 6 .
59. Zuckcrman, supra note 49. at 6 ; See also Pepin, P lummer, Bruuham,

Piot. Cameron 8c Ronald, The Interaction of H I V  Infection and Other Sexually

Transmitted Diseases: An Oppoitumty for Infection, 3 AIDS 3 (1988) [here inafter
Pepin 8c PlummerJ. In Kampala, seroprevalence among pregnant women has
increased from 10.8% in 1985 to 24.1?5> in 1987. Id.
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T h e  th ird  p a t te rn  o f  in fec t ion  is in N o r th  Africa, d ie  M id­
d le  East, E as te rn  E u ro p e ,  Asia a n d  th e  Pacific.01 T h e  HIV virus 
was n o t  re co g n ized  in th e se  a rea s  un til  th e  m id -1 9 8 0 s .  Its p re s ­
en c e  th e re  is d u e  m ainly  to  co n tac t  with co u n tr ie s  in g ro u p s  
o n e  a n d  two o r  th ro u g h  im p o r te d  in fec ted  b lo o d .02 H ow ever,  
th e  n u m b e r  o f  cases has d ram a tica l ly  in c reased  in s o m e  c o u n ­
tries in th e se  reg io n s .  T h a i la n d ,  w h c ie  th e re  w ere  virtually no 
cases a few years ag o ,  has  recen tly  r e p o r te d  tha t  th e  infection 
ra te  a m o n g  IV d r u g  users  has  r isen  f ro m  less than  o n e  percen t  
in 1987 to  forty  p e r c e n t  in 1989.03 T h is  is p ro b a b ly  d u e  to  the  
in c re a sed  p o p u la r i ty  o f  d r u g  u se  in T h a i la n d ,  Malaysia a n d  Pak­
is ta n .04 S o u th e a s t  Ind ia ,  w h e re  th e  d isea se  was a lso  virtually 
u n k n o w n  un til  recen tly ,  has  r e p o r te d  th a t  th ree  to seven  p e r ­
c e n t  o f  th e  p ro s t i tu te s  a re  in fec ted  with th e  v iru s.05

T h e  m o s t  d ra m a tic  in c re a se  o f  AIDS cases  in th e se  reg ions  
has  taken  p lace  in R o m an ia .  T h e  ep id em ic  exists p r e d o m i­
n an t ly  a m o n g  in fan ts  a n d  y o u n g  ch ild ren .  N icolae  C eau secu  
a n d  his g o v e r n m e n t  w ould  n o t  ad m it  tha t  this ep id em ic  existed  
b e c a u s e  they c o n s id e r e d  A ID S  a  capita lis t  d isease  w hich  hard ly  
ex is ted  in R o m a n ia .66 S in ce  th e  rev o lu t io n ,  several  s tud ies  
h av e  rev ea led  th e  severity  o f  th e  ep idem ic :  a t least seven  h u n ­
d re d  ch i ld re n  a rc  in fec ted  with th e  virus; a t  o n e  o rp h a n a g e ,  
n ine ty -tw o  o u t  o f  o n e  h u n d r e d  th irty  e ig h t  bab ies  te s te d  p o s i ­
tive fo r  th e  v i ru s .67 T h e r e  a r e  th r e e  re a s o n s  why this ep id em ic  
is p rim arily  a m o n g  ch i ld ren  a n d  infants: (1) hosp ita ls  u se  the  
o ld  p rac t ice  o f  in jec t in g  b lo o d  in to  the  in fan t 's  um bilica l co rd  
in  o r d e r  to  s t im u la te  its g ro w th ,  (2) b lo o d  d o n o rs  a re  no t 
sc re e n e d ,  a n d  (3) he«dlh ca re  p ro fess io n a ls  u se  c o n ta m in a te d  
sy ringes  o r  n e e d le s .68 T h e  W o r ld  H e a l th  O rg a n iz a t io n  has 
recen tly  s en t  d o c to r s  to  R o m a n ia  in o r d e r  to  d e te r m in e  th e  
e x te n t  o f  th e  e p id e m ic .69

T h e  c u r re n t  h ig h  risk g ro u p s  in th e  U n ited  S ta les  a re  
h o m o se x u a l  m e n  (s ix ty -th ree  p e r c e n t  o f  all cases), in t rav e n o u s

61. Id.

62. Id.

63. H ills , supra note 57, at D19.

64. Engelman, Advice /ilone Fails to Stop the Spread of AIDS, S. Bend T rih .. 
Nov. 2. 1989, at 7, col. 1.

65 Id

60, Purvi.-, Rumania‘s Other Tragedy, Time, Feb. 19, 1990, at 74.
67. Bohlcn, Romania's AID S  Babies: A  Legacy of Neglect, N.Y. lim es , Feb.

8. 199.), at A l,  col. 2.
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