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HB 7 (Healthy Student Bill)
Sectional Analysis

Section 1.

Defines the purpose of the bill: to foster the
development and understanding of health principles and
problems and responsible personal behavior.

Section 2.

Requires that the borough school district shall establish
a health education curriculum advisory committee.

Section 3.

Allows the school district to establish other advisory
school boards or curriculums. The board will prescribe
their manner of selection, organization, powers, and
duties by regulation.

Section 4.

Requires each school district to initiate and conduct a
program in comprehensive health education for K-12.
Outlines the curriculum required under this program.
The program must include age appropriate instruction in
the following areas: 1) physical health

2) personal safety

3) first aid

4) human growth and development

5) mental and emotional health

The program must also include training, support groups
and pertinent literature designed to assist parents and
community members to participate in health and personal

safety education. A district curriculum and materials
must be developed 1in conjunction with the advisory
committee. Method to notify parents about human growth

and development program and option for parents to exempt
child from this portion of the program.-

Adds language to require the Department of Public Safety
to provide assistance to school districts in the
development of personal safety curriculum.



Section 5.

Defines new terms and areas covered under program:
family health, health and personal safety education,
pregnancy prevention, and reproductive health.

Section 6.

Requires each district to start development of a health
education curriculum by July 1, 1991 and have a progranm
in place by August 1, 1993.

Note: Current law says the program should include instruction
in physical health and personal safety including alcohol and
drug abuse; CPR; early cancer prevention and detection, dental
health, family health, environmental health; identification
and prevention of child abuse, <child abductirn, neglect,
sexual abuse and domestic violence; and appropriate use of
health services.
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Department of Education

National Education Association

Alaska Native Health Board

Alaska State School Board

Church Women United in Alaska

Department of Public Safety

Resource Center for Parents and Children
Alaska Council of School Administrators
Alaska Health Education Consortium

Medical Advisory Committee of the Anchorage School District
Action for Alaska®™s Children

Access Alaska

Arctic Alliance for People

American Lung Association of Alaska

North and Northwest Alaska Mayor®s Conference
Bristol Bay Area Health Corporation

American Association of University Women
A_W._A_R.E., Inc.

Planned Parenthood of Alaska

Fairbanks Native Association, Inc.

Volunteers of America

Central Council, Tlingit and Haida Indian Tribes of Alaska
Sitka Teen Resource Center

Bering Sea Women®s Group

Governor"s Health Care Commission



NEA-ALASKA

AFFILIATEDWITH THE NATIONAL EDUCATION ASSOCIATION

ANCHORAGE REGIONAL OFFICE JUNEAU OFFICE FAIRBANKS REGIONAL OFFICE
105 MUNICIPAL WAY. SUITE 302 2118 CUSHMAN STREET
AN&ﬁ%l%VAO\@;E’s%%\@N&Esos N, A Seect FAlRBA%S. AL o0
FAX. (0T) 274-0651 FAXC (307) Bb-2744 FAXIO07) 266-2150

February 26, 1991

To: Representatives Carney and Lincoln, Co-Chairs
Members, House HESS Committee

Re:
HB 7: "An Act relating to public school health and safety education."

NEA-Alaska supports and strongly encourages your favorable consideration of HB
7. We commend the sponsor for his attention to a very critical issue.

Generally, NEA-Alaska is resistant to legislative curriculum mandates because of
the potential for so many different issues to become a part of such a process.

However, effective health education is such an important part of every child’s
future and their potential to live full and productive lives. Therefore, it is also in
the long term public interest of everyone in Alaska.

Societal problems referenced in Section 4 of the till continue to increase each year.
Our society has, and will continue to change relative to the "traditional roles" of
family and church in dealing with many of these issues.

More and more young people come from dysfunctional families and/or
circumstances of disadvantage which means that this kind of information will, in
many instances, be totally missing in their formative years. We have an obligation
to make sure they have the opportunity to know and fully understand the
circumstances which impact their daih lives.

The requirement of training and provision for support groups and development of
pertinent literature is an integral part of making this effective legislation. It
should also be emphasized that this legislation more than adequately "protects"
those parents who prefer options for their children.

The provision for a curriculum advisory committee enhances the probability that
the actual curriculum will truly reflect the attitudes and mores of the local
community.

We do encourage that the Committee give some consideration to the probability
that many school districts may need additional resources, human and financial, for
the long term implementation of this legislation.

In closing, it is appropriat? to emphasize that HB 7 effectively anticipates the
"potential concerns” of the various interests in our society including the
governmental agencies as well.



We hope that you will give it favorable consideration.

consideration of our position.

Respectfully submitted,

Bob Manners
Executive Director

cc: Representative Boyer

J

Thank you for your

/

Don Oberg
President
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ALASKA ASSOCIATION OF ELEMENTARY SCHOOL PRINCIPALS
ALASKA ASSOCIATION OF SECONDARY SCHOOL PRINCIPALS
ALASKA ASSOCIATION OF SCHOOL ADMINISTRATORS

HOUSE BILL 7
POSITION STATEMENT
"An Act relating to public school health and personal safety education."

The Alaska Council of School Administrators is vitally concerned about
mandated curriculum of this nature and therefore opposes HB 7.

School districts already have school boards and community advisor
committee requirements as a result of other legislation successfull
passed by previous legislatures. To begin to think about adding another
mandated advisory board to an already established requirement for
insuring public impute is adding a tremendous burden to the communities

which are served by the schools.

Secondly, school districts have not received any increased funding for the
past five years. They ha”e received additional reporting re?uirements and
requirements for additional inservice education for the staff and
administration which are added costs to the district. We feel that if
districts are to be given the responsibility to re-allocate existing
resources to sustain existing programs in all areas of the curriculum,
mandating an additional requirement in any area is an unfair burden

districts must carry.

While the issues spoken to in the concept of health and personal safety are
so important to the lives of young children, so are many other basic
aspects of a child's learning.  We need to concentrate on the whole child
as we are designing future expectations for schools.



The Alaska Health Education Consortium is a statewide organization of over 70
individuals and agencies dedicated to creating knowledgeable choices for optimum
health.

Throughout the organization's 15-year history, it has endorsed comprehensive
school health education programs for all students in Alaska's public and priv' *e
schools. A resolution to this effect was passed in 1984. Today, we reaffirm u*is
position and urge the passage of statewide legislation and funding to support
comprehensive school health education in Alaska.

Comprehensive school health education programs should be required in Alaska
because local school districts currently have a piecemeal approach and research has
shown this to be ineffective in actually promoting behavior change. This lack of an
integrative approach exacerbates a wide range of preventable health and social
problems inour communities. Heart disease, cancer, alcohol abuse and injuries are
the leading causes of death in Alaska, many of which can be prevented. While not a
panacea, a prevention approach is a far more effective and efficient use of State
funds than the current "bandaid" approach.

"Comprehensive school health education” means health education in a school setting
that is planned, implemented and evaluated to maintain, reinforce or enhance the
heilth related skills, knowledge, attitudes and practices of children that are
conducive to their good health. It iscontinued from kindergarten through grade 12
in a sequential, developmental™ appropriate manner. National professional school
health education organizations recognize the 10 following topical areas:
alcohol/tobacco and other drug use & abuse, safety & first aid, prevention &
control of disease, personal heaith, community & environmental health, consumer
health, family life, human growth & development, nutrition, and mental &
emotional health. Additionally, current research indicates that the following
factors, which we support, contribute to the success of school health education
programs: trained teachers, adequate time, parental and community involvement,
local control and skill-based learning activities.

A sound comprehensive school health education program will help students function
at optimal levels. It will help schools succeed in reaching the outcome objectives
for public education, as proposed by the State Board of Education. It can effect
positive changes in student knowledge, attitudes, and behavior, with longterm
benefits to the individual, family, community and state.

In addition to the national support for required health education, there is
broad-based support in Alaska. It is consistent with the current recommendations
set forth by the Alaska State PTA, the Alaska Federation of Natives, the Alaska
Children's Commission, the Alaska Adolescent Pregnancy & Parenthood Task Force
and many other organizations. It is now time to act upon this recognized need in a
unified, committed manner.
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Revision Date: Department Affected: Education

Title: Public School.Health and- Pprsnna 1 BRU: Erinrnfinnal Program Support

Safety Education Component: Basic Education s Instructional
Sponsor: B <yer Support -

Requestor: Boyer COMPONENT SERIAL NO. | |

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES 71.7 75. 3 " 771SS1 75.3 75 3
TRAVEL 8.1 13.6 13.6 13.6 13.6 13.6
CONTRACTUAL 55.9 55.9 55.9 55.9 55.9 55.9
SUPPLIES .5 .5 .5 .5 .5 .5
EQUIPMENT 8.3
LAND & STRUCTURES
GRANTS. CLAIMS 100.0 100,0 . 100.0 190.Q |_ j.o 100.0
MISCELLANEQOUS
TOTAL OPERATING 244.5 245.3 245.3 245.3 245.3 245.3
CAPITAL
REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 244.5 245.3 245.3 245.3 245.3 245.3

FEDERAL FUNDS

OTHER

TOTAL 244.5 245.3 245.3 245.3 245.3 245.3
'POSITIONS

FULL-TIME 1 1 1 1 1 [

PART-TIME 1 1 1 1 1 1

TEMPORARY

Estimate of current year impact: none

ANALYSIS: (Attach a separate page if necessary.;

See attached analysis.

Prepared By: Mary Hakala / A ;mmm _ Phone: 465-2800
Division: Commissioner®s Offjfcey 2/26/91
Approved by Commissioner: sAhenrrThIVy Ac./iCgM™mmis™ioner

Agency: Education | Date: ~3z2fi/91

Distribution (by preparer): Legislative Finance. Legislative Sponsor. Requestor, OMB, & Impacted Agency(ies).
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CS FOR HOUSE BILL NO. 7( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE -FIRST SESSION

BY

Offered:
Referred:

Sponsors):  REPRESENTATIVES BOYER, Brown, Ulmer, Ellis, BJDavis

A BILL
FOR AN ACT ENTITLED
1 "An Act relating to public school health and personal safety education.”

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 *Section 1 PURPOSE. The purpose of this Act is to
4 (1) foster the development and dissemination of educational activities and materials that

5 will assist students, teachers, administrators, and parents in the perception, appreciation, and
6 understanding of health principles and problems, and responsible personal behavior,

7 A (2) bring the appropriate agencies of government into the process of developing and
8 implementing health and personal safety education.

9 *Sec. 2 AS 1408115is amended to read:
10 Sec. 1408115 ADVISORY SCHOOL BOARDS AND COMMITTEES IN REGIONAL

1 EDUCATIONAL ATTENDANCE AREAS, (a) A regional school hoard shall establish advisory
12 school boards and health education cur ‘iculum advisory committees in each community in

13 the regional educational attendance area that has more than 50 permanent residents, and by
14 requlation shall prescribe their manner of selection and organization, and, in a manner consistent
1 GB1)

VB IeC under tined [DELETED TEXT 3RACKETED]
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with (b) of this section, their powers and duties.

(b) An advisory board shall advise the regional school board on all matters conceming
schools in the community in which the advisory board is established. A health education
curriculum advisory committee shall advise the regional school board on the health
education curriculum at schools in the community in which the committee is established.

*Sec. 3 AS 1412035 is amended to read:

Sec. 1412035 ADVISORY SCHOOL BOARDS AND COMMITTEES IN BOROUGH
SCHOOL DISTRICTS. A horough school district board shall ~tablish a health education
curriculum advisory committee and may establish other advisory school boards or
committees, and by regulation shall prescribe their manner of selection, organization, powers,
and duties.

*Sec. 4. AS 1430300 is amended to read:
Sec. 1430360 CURRICULUM, (a) Each district in the state public school system shall
[BE ENCOURAGED TO] initiate and conduct a program in comprehensive health education for
kindergarten through grade 12 The program must [SHOULD] include
(1) age appropriate instruction in physical health and personal safety including

IA] alcohol and substance [DRUG] abuse and fetal alcohol syndrome
education®

(B) first aid, including cardiopulmonary resuscitation (CPR):

(C) human growth and development, including human sexuality.
reproductive health, pregnancy prevention, prevention and control of diseases.
including acquired immune deficiency syndrome andother sexually transmitted
diseases;

(D) mental and emotional health, including suicide prevention:

(EI [ early cancer prevention and detection, nutrition, dental health,
family health, environmental health!

IF} L identification and prevention of child abuse, child abduction,

28 neglect, and sexual abuse, and domestic violence! [,] and

2 (G) appropriate use of health services!

£l (2) training, support croups, and pertinent literature designed to assist
3l parents and other members of the community to participate in health and personai safety

3BHE%NBBBEQBGK@IT‘le\‘B@oo\lowcn-wa|—\
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education;

(3) adistrict curriculum and curriculum materials developed in conjunction
with the district health education curriculum advisory committee; and

(4) a method of notifying parents of students of the content of instructional
materials used in the human growth and development program and of the parents’ option
to exempt their child from human growth and development instruction; a district shall use
procedures to provide that students exempted from the program are not embarrassed bv
the exemption.

(b) The state board shall establish guidelines for a comprehensive health and personal
safety education program. Personal safety guidelines shall be developed in consultation with the
Council on Domestic Violence and Sexual Assault. Upon request, other agencies of state
government [THE DEPARTMENT OF EDUCATION, THE DEPARTMENT OF HEALTH
AND SOCIAL SERVICES, AND THE COUNCIL ONDOMESTIC VIOLENCE AND SEXUAL
ASSAULT] shall provide technical assistance to school districts in the development of personal
safety curricula. A school health and personal safety education specialist position shall be
established and funded in the department to coordinate the program statewide. Adequate funds
to enable curriculum and resource development, adequate consultation to school districts, and a
program of [TEACHER] training and periodic staff development for administrators and
teachers in health and personal safety education shall be provided.

*Sec. 5. AS 1430300 is amended by adding a new subsection to read:

() In this section,
(1) "family health" includes
(A) anunderstanding of the physical, mental, emotional, social, economic,
and psychological aspects of close personal relationships and an understanding of the
physiological, psychological, and cultural foundations of human development;

(B) the development of responsible personal values and behavior and the
establishing of a strong family life for students in the future, with emphasis on the
responsibilities of parenting;

(C) knowledge of the law relating to the sexual conduct of minors and
sexual abuse of minors, including criminal sexual conduct;

() "health and personal safety education” includes health education in a school

G817 )

_3-
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setting that is planned and carried out with the purpose of maintaining, reinforcing, or enhancing
the health, health-related skills, and health attitudes and practices of children and youth that are
conducive to their good health and that promote wellness, health maintenance, and disease
prevention; it includes age-appropriate, sequential instruction in health either as part of an
existing course or as a special course;
(3) "pregnancy prevention" includes
(A) abstaining from sexual activity until marriage;
(B) skills to enable students to resist peer pressure and abstain from sexual

© W N oo Ol B W N

activity;
(C) methods of contraception, and the risks and benefits of each method;
(4) "reproductive health" includes human physiology, conception, prenatal care
12 and development, fetal alcohol syndrome, childbirth, and postnatal care.
13 * Sec. 6. TRANSITION. Each district shall begin development of the comprehensive health
14 education curriculum required by this Act by July 1, 199/i, and shall have in place a program of
15 comprehensive health education required by this Act by August 1, 1997,

_ O
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CS FOR HOUSE BILL NO.7( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor/s): REPRESENTATIVES BOYER, Brown, Ulmer, Ellis, BDavis

A BILL
FOR AN ACT ENTITLED

1 "An Act relating to public school health and personal safety education."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 *Section 1L PURPOSE. The purpose of this Act is to

4 (1) foster the development and dissemination of educational activities and materials that
5 will assist students, teachers, administrators, and parents inthe perception,appreciation,  and
6  understanding of health principles and problems, and responsible personal behavior;

1 (2) bring the appropriate agencies of government into  the processofdevelopingand

8 implementing health and personal safety education;
9 (3) encourage the University of Alaska to add a three-credit course in health education

10 and a three-credit course in personal safety education to the core requirements for adegree in elementary

11 or secondary education.
12 *Sec. 2 AS 14.08.115 is amended to read:

13 Sec. 14.08.115. ADVISORY SCHOOL BOARDS AND COMMITTEES IN REGIONAL
14 EDUCATIONAL ATTENDANCE AREAS, (a) A regional school hoard shall establish advisory
1- GB1 )
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school boards and health education curriculum advisory committees in each community in
the regional educational attendance area that has more than 50 permanent residents, and by
requlation shall prescribe their manner of selection and organization, and, in a manner consistent
with (b) of this section, their power, and duties.

(b) An advisory hoard shall advise the regional school board on all matters concerning
schools in the community in which the advisory board is established. A health education
curriculum advisory committee shall advise the regional school! hoard on the health
education curriculum at schools in the community in which the committee is established.

* Sec. 3. AS 14.12.035 is amended to read:

Sec. 14.12.035. ADVISORY SCHOOL BOARDS AND COMMITTEES IN BOROUGH
SCHOOL DISTRICTS. A borough school district board shall establisha health education
curriculum advisory committee and may establish other advisory school hoards or
committees, and by regulation shall prescribe their manner of selection, organization, powers
and duties.

* Sec. 4. AS 14.30.360 is repealed and reenacted to read:

Sec. 14.30.360. CURRICULUM, (a) Each district in the state public school system
shall initiate and conduct a program in comprehensive health education for kindergarten through
grade 12. The program must include

(1) age appropriate instruction in physical health and personal safety including

(A) alcohol and substance abuse and fetal alcohol syndrome education;

(B) first aid, including cardiopulmonary resuscitation (CPR);

(C) human growth and development, including human sexuality, repro-
ductive health, pregnancy prevention, prevention and control ofdiseases, including
acquired immune deficiency syndrome and other sexually transmitted diseases;

'(D) mental and emotional health, including suicide prevention;

(E) early cancer prevention and detection, nutrition, dental health, family
health, environmental health:

(F) the identification and prevention of child abuse, child abduction,
neglect, and sexual abuse, and domestic violence; and

(G) appropriate use of health services;

(2) training, support groups, and pertinent literature designed to assist parents and
2-
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1 other members of the community to participate in health and personal safety education;
2 (3) adistrict curriculum and curriculum materials developed in conjunction with
3 the district health education curriculum advisory committee; and

4 (4) a method of notifying parents of students of the content of instructional
5 materials used in the human growth and development program and of the parents’ option to

6 exempt their child from human growth and development instruction; a district shall use proce-

1 dures to provide that studei  exempted from the program are not embarrassed by the exemption.

8 (b) The board shad establish guidelines for a comprehensive health and personal safety
9 education program. Upon request, agencies of state government shall provide technical assistance

10 to school districts in the development and delivery of personal safety curricula. A school health

11 and personal safety education specialist position shall be established and funded in the department

12 to coordinate the program statewide. Adequate funds to enable curriculum and resource develop-

13 ment, adequate consultation to school districts, and a program of training and periodic staffdevel-

14 opment for administrators and teachers in health and personal safety education shall be provided.

15 The board shall develop

16 (1) personal safety guidelines in consultation with the Council on Domestic

17 Violence and Sexual Assault, the Department of Public Safety, the Department of Transportation

18 and Public Facilities, and other appropriate state agencies;

19 (2) health education guidelines in consultation vith the Department of Education,

20 the Department of Health and Social Services, the University of Alaska, and other appropriate

21 state agencies.

22 *Sec. 5 AS 14.30.360 is amended by adding a new subsection to read:

23 (c) In this section,

24 (1) "family health" includes

25 ' (A) an understanding of the physical, mental, emotional, social, economic,

26 and psychological aspects of close personal relationships and an understanding of the

27 physiological, psychological, and cultural foundations of human development;

28 (B) the development of responsible personal values and behavior and the

29 establishing of a strong family life for students in the future, with emphasison the

30 responsibilities of parenting;

31 (C) knowledge of the law relating to the sexual conduct of minors and
; @87 )
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1 sexual abuse of minors, including criminal sexual conduct;

2 (2) "health and personal safety education” includes health, egducation in a school
3 setting that is planned and carried out with the purpose of maintaining, reinforcing, or enhancing
4 the health, health-related skills, and health attitudes and practices of children and youth that are
5 conducive to their good health and that promote wellness, health maintenance, and disease
6 prevention; it includes age-appropriate, sequential instruction in health either as pan of an
7 existing course or as a special course;

8 (3) "pregnancy prevention” includes

9 (A) abstaining from sexual activity until marriage;

10 (B) skills toenable students to resist peer pressure and abstain from sexual
n activity;

12 (C) methods of contraception, and the risks and benefits ot each method;
13 (4) "reproductive health" includes human physiology, conception, prenatal care
14 and development, fetal alcoi..-i syndrome, childbirth, and postnatal care.

15  *sec. 6. TRANSITION. Each school district shall begin development of the comprehensive health
16 educationcurriculum rei red by this Act by July 1, 1992, and shall have in place a program of
17comprehensive health education required by this Act by August 1, 1994,

18  *sec. 7. REPORT. Tte Legislative Research Agency shall conduct a survey of a representative
19 sample of school districts to determine the cost of implemenfng health and personal safety education
20 curricula in a school district. The survey shall be conducted in the fall of 1992 and be submitted to the
21 legislature by February 15, 1993, T L-tot. i'-rU .-c.frv is [%_

w [/ — “TO tr* n ¢c p . * s.;*ridr W -v-A-hL.
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Letter of Intent for GB7 (H

It is the intent of the Legislature in requiring the creation
of health education curriculum advisory committees to allow
communities to decide whether to establish separate health
curriculum advisory committees or to work within the confines
of existing advisory school boards for the purpose of advising
on matters related to health education. It is not the intent
of the Legislature to discourage smaller communities with
populations under 50 from developing a health curriculum, but
rather those communities may work within the school systenm

already 1in place.

It is further the intent of the Legislature to encourage the
university system to add a course 1in health education and a
course in public safety to the core requirements for a degree
in education, at both the elementary and secondary level.
Additionally, teachers applying for recertification should be
encouraged to take health and personal safety courses.
Teacher aides and student teachers, as part of their teaching
practicum, should have to develop and participate 1in health
and personal safety lession plans while in the classroonm.

It is further the intent of the Legislature that all
appropriate departments and divisions within the State work
with school districts to develop and deliver an appropriate
health and personal safety curriculum for each community. The
Department of Education and the Department of Health and
Social Services should be consulted regularly to determine the
best approach and the most current methods for teaching healtu
and personal safety.

It is further the intent of the Legislature that the
transitional period included in HB 7 provide for time to
develop this curriculum.

Finally, it 1is the intent of the Legislature to conduct a
review of the costs associated with providing comprehensive
health and personal safety education and to make
recommendations to the appropriate committees regarding the
impact of the curriculum on the educational instructional

uni t.
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CS FOR HOUSE BILL NO.7( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVES BOYER, Brown, Ulmer, Ellis, BJJavis
A BILL
FOR AN ACT ENTITLED

1 "An Act relating to public school health and ‘"arsenal safety education."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 * Section 1. PURPOSE. The purpose of this Act is to
4 (1) foster the development and dissemination of educational activities and materials that

5 will assist students, teachers, administrators, and parents inthe perception,appreciation,  and
6understanding of health principles and problems,, and responsible personal behavior,

1 (2) bring the appropriate agencies of government into  the process ofdevelopingand
8 implementing health and personal safety education;
9 (3) encourage the University of Alaska to add a three-credit course in health education

10 and a three-credit course in personal safety education to the core requirements for a degree in elementary

11 or secondary education.
12 * Sec. 2. AS 14.08.115 is amended to read:
13 Sec. 14.08.115. ADVISORY SCHOOL BOARDS AND COMMITTEES INREGIONAL

14 EDUCATIONAL ATTENDANCE AREAS, (a) A regional school board shall establish advisory

G817 )
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1 school hoards and health education curriculum advisory committees in each community in
2 the regional educational attendance area that has more than 50 permanent residents, and by

3 requlation shall prescribe their manner of selection and organization, and, in a manner consistent

4 with (b) of this section, their powers and duties.

5 (b) An advisory hoard shall advise the regional school board on all matters concerning
6 schools in the community in which the advisory board is established. A health education

1 curriculum advisory committee shall advise the regional school board on th_ health

8
9

r education curriculum at schools in the community in which the committee is established.
* Sec. 3. AS 14.12.035 is amended to read:
10 Sec. 14.12.035. ADVISORY SCHOOL BOARDS AND COMMITTEES IN BOROUGH
11 SCHOOL DISTRICTS. A borough school district board shall establish a health education
12 curriculum advisory committee and may establish other advisory school boards or
13 committees, and by regulation shall prescribe their manner of selection, organization, powers,
14 and duties.
15 *Sec. 4. AS 14.30.360 is repealed and reenacted to read:
16 Sec. 14.30.360. CURRICULUM, (a) Each district in the state public school system
17 shall initiate and conduct a program in comprehensive health education for kindergarten through
18 grade 12. The program must include
19 (1) age appropriate instruction in physical health and personal safety including
20 (A) alcohol and substance abuse and fetal alcohol syndrome education;
21 (B) first aid, including cardiopulmonary resuscitation (CPR);
22 (C) human growth and development, including human sexuality, repro-
23 ductive health, pregnancy prevention, prevention and control of diseases, including
24 acquired immune deficiency syndrome and other sexually transmitted diseases;
25 (D) mental and emotional health, including suicide prevention;
26 (E) early cancer prevention and detection, nutrition, dental health, family
27 health, environmental health;
28 (F) the identification and prevention of child abuse, child abduction,
29 neglect, and sexual abuse, and domestic violence; and
30 (G) appropriate use of health services;
31 (2) training, support groups, and pertinent literature designed to assist parents and
GHB1 ) 2
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other members of the community to participate in health and personal safety education;

(3) adistrict curriculum and curriculum materials developed in conjunction with
the district health education curriculum advisory committee; and

(4)a method of notifying parents of students of the content of instructional
materials used in the human growth and development program and of the parents’ option to
exempt their child from human growth and development instruction; a district shall use proce-
dures to provide that students exempted from the program are not embarrassed by the exemption.

(b) The board shall establishguidelinesfor a comprehensivehealth and personal safety

education program. Upon request, agencies o f state government shall provide technical assistance
to school districts in die development and delivery of &ersonal safety curricula. A school health
and personal safety education specialist position shall be established and funded in the department
to coordinate the program statewide. Adequate funds to enable curriculum and resource develop-
ment, adequate consultation to school districts, and a program of training and periodic staff devel-
opment for administrators and teachers in health and personal safety education shall be provided.
The board shall develop

(1) personal safety guidelines in consultation with the Councilon Domestic
Violence and Sexual Assault, the Department of Public Safety, the Department of Transportation
and Public Facilities, and other appropriate state agencies;

(2) health education guidelines in consultation with the Departmentof Education,
the Department of Health and Social Services, the University of Alaska, and other appropriate
state agencies.

* Sec. 5. AS 1430300 is amended by adding a new subsection to read:

(c) In this section,
(1) "family health" includes

(A) an understanding of the physical, mental, emotional, social, economic,
and psychological aspects of close personal relationships and an understanding of the
physiological, psychological, and cultural foundations of human development;

(B) the development of responsible personal values and behavior and the
establishing of a strong family life for students in thefuture, with emphasison the
responsibili;ies of parenting;

(C) knowledge of the law relating to the sexual conduct of minors and

3. GB1 )
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sexual abuse of minors, including criminal sexual conduct;

(2) "health and personal safety education" includes health education in a school
setting that is planned and carried out with the purpose of maintaining, reinforcing, or enhancing
the health, health-related skills, and health attitudes and practices of children and youth that are
conducive to their good health and that promote wellness, health maintenance, and disease
prevention; it includes age-appropriate, sequential instruction in health either as pan of an
existing course or as a special course;

(3) "pregnancy prevention" includes

(A) abstaining from sexual activity until marriage;

(B) skills to enable students to resist peer pressure and abstain from sexual
activity;

(C) methods of contraception, and the risks and benefits of each method:

(4) "reproductive health" includes human physiology, conception, prenatal care
and development, fetal alcohol syndrome, childbirth, and postnatal care.

* Sec. 6. TRANSITION. Each school district shall begin development of the comprehensive health
education curriculum required by this Act by July 1, 1992, and shall have in place a program of
comprehensive health education required by this Act by August 1, 1994,

*Sec. 7. REPORT; SURVEY. The Department of Education shall report back to the legislature by
March 1, 1993, on the progress each district has made in implementing this Act. The Legislative
Research Agency shall conduct a survey of a representative sample of school districts to determine the
cost of implementing health and personal safety education curricula in a school district. The survey shall
be conducted in the fall of 1992 and be submitted to the legislature by February 15, 1993.

G871 ) 4

New Text Underlined (DELETED TEXT BRACKETED]



STA

Revision Date:

TE OF ALu-
1991 LEGISLATIV

SSION

Title: Public-School.Health and Personal BRU:
Safety Education

Sponsor:

Requestor:  Boyer

Expenditures/Revenues: (Thousands of Dollars)

OPERATING
PERSONAL SERVICES

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING

CAPITAL

REVENUE

FISCAL NOTE

Department Affected:
Edn.-atinnal

Component:

FY 92

71.
8.
55.

W o © =~

100.0

244 .5

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact:

244 .5

244 .5

none

FY 93

75.
13.
55.

g1 ©O© o Ww

100, 0

245.3

245.3

245.3

ANALYSIS: (Attach a separate page if necessary.)

See attached analysis.

Prepared By:
Division:

Approved by Commissioner:
Education

Agency:

Mary Hakala

support
__ COMPONENT SERIAL N O .

FY 94

75. 3
13.6
55.9

5

mo.n

245.3

245.3

245.3

BILL NO.“CSHB 7 (HESS)

Education

FY 95

75 .7 -

13.6
55.9

100.0

245.3

245.3

245.3

Date:

Program .Support
Basic Education & Instructional

7

FY 96

75.3
13.6
55.9

*5

i0:.0

245.3

245.3

245. 3

465-2800

3/12/91

FY 97
75. 7

55.9

2.00.0

245.3

245.3

245.3

Ditrin tion (ty precaer): Legjdative Frers; Legietive Saorer, R estor; OMB &dnfedted AED/ ).

Rv109D

Pege.

d



Narrative Qutlire - Fscal Noe for GB7 HS)

YEARIJLI
100 $71,708 %FﬁEEEgHecritW Sp |a ﬁé%ylealth Education (59,070)
200 $8100. 10trips for tecimical assistance & coordination
30 $55890.  phone/postage (2900)
SR,

mmer Institutes of weeksk?rzo 'CH%

entary teachers who would serv I
Fevn] r%eagher eadersw - COVErs Instr c gees

expenses, materials and arUa?sc ?arsms
?orpa ticipants ?{%0%8 P P
 Local sch?ol mserwces tralgm%fees and
expenses or ex ﬁ prog f915|stance
fom rene 3'}% han Wellnesst rough
Taent 24 §
. audioconferencing line fees (990)
. Develo an cematenals for parents and
H] '.P ey encourage articipation
ealt ducann?

Year lonly e Develop and produce three Healt Falr learning
centers to encol arents and other

communty memtels @ ptegae n o
400 $600. Supplies

S0 G I R 0

700 $100,000. Ince[mve mini-grants ﬁo local schPﬁl sites forrewsmﬂ and
P entmg rPre ensive health education curriclum (e.g.
urriculum révisions, teacher in- serwces

Total = $244538 Year 1

RS 2~5c
udes, Foad|ustment ormen ndc st of |iving Increases
@A ﬁ% c\ ge eaor %Jas 5e Oégustrave or other eJucaPorsto provide

|te assjstance
J0 $5590 & ces Year %co I-\efglth ﬁaw arent ﬁducatmn Module
de eogngggt%lns 2&non§ eacher Training Institutes at

eas Year 1
% $100% game as Year 1
Total- $244975 Year 2 Years 35would reflect the same level of service.
pes=3S 1LY







HOAL NOE

t LND HB9
derlie OIS N - —

Revision Date: DepartmentAffected: _ Public Safety
Title: An Act Refating to Tobacco BRU:  Alaska State Troopers
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ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis.

Prepared By:  Richard 1. Pegues. iJifrector Phone:  465-3672
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Approved by Commissioner: Charles E.* Col4\ Attorney General
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CONTINUATION of FISCAL NOTE ANALYSIS
For BillResolution No.  HB9

This bill amends AS 11.76 by adding a new section that provides
that a person may not provide tobacco to another person without charge or for
a nominal fee, for the purpose of promoting retail sales. The bill does
allow a person to provide small samples of tobacco without charge or for a
nominal fee to a person 19 years of age ot older for the purpose of promoting
retail sales, 1if the samples are provided in a retail store that sells
primarily tobacco, or at trade shows or conventions from which the general

public 1is excluded, or in conjunction with a separate sale of tobacco by a
retailer, manufacturer, or distributor.

In the past,” the tobacco 1industry represented that state
jurisdiction of tobacco promotions is preempted by 15 U.S.C. 1334(b), which
places responsibility for regulating tobacco advertising at the federal
level. It is the Department of Law"s view, however, that the distribution of
free samples falls under 15 U.S.C. 1332(6), which places the responsibility
for the regulation of the distribution of tobacco, whether for sale or not,

at the state level. If the bill 1is approved and is then subsequently
challenged in court, the department will handle a challenge wusing its
existing staff. Consequently, fiscal note costs are not required.
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"An Act relating to tobacco."
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State of Alaska

Committees

JUNtAU. AL

CO CHAIR, HOUSE JUDICIARY o) 8

VICE-CHAIR. HOUSE LABOR AND COMMERCE (SESS
HOUSE HEALTH. EDUCATION

914 CLAY

AND SOCIAL SERVICES ANCHORSER

(907) 21

Representative Max F. Gruenberg, Jr.
District 11
Spenard, Upper Midlown Anchorage

MEMORANDUM
DATE: January 28,. 1991
TO: Representative Max Gruenberg
i >N
FROM: Mark Handley (
RE: Sectional Analysis of HB 9, "An Act relating to
Tobacco™”

Section 1

AS 11.76.100 (a) amends statutes prohibiting sales of tobacco
to persons under the age of 19 by changing the definition of
tobacco to that used in the state revenue statutes.

Section 2

AS 11.76.105 (a) amends the statute prohibiting possession of
tobacco by a person under 19 by changing the definition of
tobacco to that used in the revenue statutes.

Section 3

AS 11.76.108 prohibits giving away free samples of tobacco
for the purpose of promoting retail sales except under certain
circumstances.

Section 4

AS 11.81.90 (b) (58) defines tobacco in all of title 11 as

"cigarette™ or "tobacco product™ as defined in the revenue
statues.
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(hether the substance is packaged ina manner normally used
for controtted substances;

(D) evasivefciwtics or actions used by the owner or person in control
of the substance detection by law enforcement authorities;

(E) the storage, packa”Thg”~presentation, display of, or reference to
a controlled substance with, nbac”or in connection with the activity
involving the iriiacation controlled ftoh“tance.

(@) "manufacture™ means the productiolv~reparation, compound —
ing, processing, encapsulating, packaging or repftsl®aging, iabeling or
relabeling, ofan imitation controlled substance. (& Ich-41 SLA 1983;
am &11 ch 6 SLA 1990)

Effect of amendment*. — The 1990 tationa” for "or by representations"/!?
amendment substituted "and by repreeen-  paragraph (3).

Chapter 76. Miscellaneous Offenses.

Section
100. Selling or giving tobacco to a minor
105. Poeae*aion of tobacco by a minor

Sec. 11.76.100. Selling or giving tobacco to a minor, (a) Except
as provided in (0 of this section, a person commits the offense of sell—
ing or giving tobacco toa minor ifthe person is 19 years ofage or older
and

(1) knowingly sells, exchanges, or gives a cigarette, a cigar, tobacco,
or a product containing tobacco to a person under 19 years of age; or

(2) maintain*; a vending machine that dispenses cigarettes, cigars,
tobacco, or products containing tobacco and that is accessible to per—
sons under 19 years of age.

(b) Notwithstanding the provisions of (a) of this section, a person
who maintains a vending machine isnot in violation of (a)(2) of this
section if

(1) thevending machine isin a location that isgenerally supervised
by a person who maintains the vending machine, or an employee of
the person, during the hours the machine is accessible;

(2) the vending machine is in a location where a person under 21
years of age, other than an. employee of the owner of the premises, is
not allowed entry by law unless accompanied by a parent, guardian,
or spouse of the person who is 21 years of age or older; or

(3) the vending machine is in a location where a person under 19
years ofage isnot allowed entry by policy of the owner of the premises
unless accompanied by a person 19 years of age or older.

(© In this section, a person maintains a vending machine if the
person owns the machine or owns or controls a facility in which the
machine is located.

(d) Selling or giving tobacco to a minor is a violation.

39
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(e) The court shall forward a record of each person convicted under
this section who holds a business license endorsement under AS
43.70.075, or who is an employee or agent of a person who holds a
license endorsement under AS 43.70.075 to the Department of Com-
merce and Economic Development.

(H The provisions of (a) of this section do not apply to a person who
sells or gives tobacco to a minor, if the minor is a prisoner at an adult
correctional facility. (8 9 ch 166 SLA 1978; am § 2 ch 125 SLA 1988;
am 88 1, 2 ch 125 SLA 1990)

Effect of amendment*. — The 1990 ginning of subsection la) and added sub-
amendment added the exception at the be-  sections (el and (0.

Sec. 11.76.105. Possession of tobacco by a minor, (a) A person
under 19 years of age may not knowingly possess a cigarette, a cigar,
tobacco, or a product containing tobacco in this state. This subsection
does not apply to a person who is a prisoner at an adult correctional
facility.

(b) Possession of tobacco by a minor is a violation. (§ 3 ch 125 SLA
1988; am 8§ 3 ch 125 SLA 1990)

Effect of amendment*. — The 1990 added the second sentence, and substi-
amendment, in subsection la), substituted tuted "Posseesion" for "Purchase" at the
"knowingly possess" for "purchase"” and  beginning of subsection (b).

Chapter 8L General Provisions.

4. General Principlfce”™of Justification (§ 11.81.335)
6. Definitions (8§

Article 4. Generahf’rinciples of Justification.

Section
335. Justification: Use of deadly force in
defense of self

Sec. 11.81.320. Justification: Necessity.
NOTES TO DECISIONS

Defense unavailable.—In accordwith  Municipality of Anchorage, 787 P.2d
1st paragraph of original. See Bird v. (Alaska Ct. App. 1990).
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§ A1

OpinioB” of attorney general — In
order to inaiBa that tobacco tax fund* are
used moat effectively in being a part of
major rehabilitation, construction and
major repair projt~r the law requires
that expenditures mW such fund* be
made only after study arnlconcurrence by
the city school board, the ciw council, and
the commissioner of educatrfb* (now De-
partment of Education). 1962~ p. Att'y
Gen,, No. 24.

NOTES TO

Distribution to particular recipients
not required. — There is no express re-
quirement in this section that school fund
proceeds be didributed to any particular
recipient and, in the view of the Alaska

Aeda Satues

8439010

It ia necessary for the city council to
concur by resolution in any expenditure of
tobacco tax funds. 1962 Op. Att'y Gen,,
No. 24.

In addition to the approval of the city
council, any disbursement of tobacco tax
funds must be made with the authoriza-
tion of the local school board. 1962 Op.
Att'y Gen., No. 24.

DECISIONS

jpreme Court, there are no grounds for
implying such a requirement. Southwest
Regw* School Dist. v. Department of
Educ.T33 P.2d 636 (Alaska 1986).

Sec. 43.50.150. Administration, (a) The department shall

(1) administer this chapter; and

(2) collect, supervise, and enforce the collection of**es due under
this chapter and penalties as provided in AS 43.05.

(b) The department may adopt regulations necessary for*e admin-
istration of this chapter. (8 17 ch 187 SLA 1955; am § 39 ';n\I3 SLA

1980)

Sec. 4350.160. Criminal penalties.
1980. For current law, see AS 43.05.

iRepeaMd, § 46 ch 113 SLA
90.]

Sec. 43.50.170. Definitions. In AS 43.50.010 — 43.50.190, unless

the context otherwise requires,

(1) "buyer” means a person who imports or acquires cigarettes for
the person’s own consumption from any source other than a manufac-
turer, distributor, direct-buying retailer, or retailer;

(2) "cigarette” means a roll for smoking of any size or shape, made

wholly or partly of tobacco, whether the tobacco is flavored, adulter-
ated, or mixed with another ingredient, if the wrapper or cover of the
roll is maide of paper or a material other than tobacco;

(3) “direct-buying retailer” means a person who is engaged in the
sale of cigarettes at retail in this state, and who brings or causes to be
brought cigarettes into the state;

(4) "distributor” means a person who brings cigarettes, or has ciga-
rettes brought into the state, and who sells or distributes at least 75
per cent of the cigarettes to others for resale in the state;

(5) "licensee” means a person licensed under AS 43.50.010 —
43.50.180;

(6) "manufacturer” means a person who makes, fashions, or pro-
duces cigarettes for sale to distributors or other persons;

1%
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Regulations. The department shall adopt under
the ifiliiiilliniiul i i 1inniiinm NJt @S 44.62) reasonable regulations
that it considers necessary to im i| iil"Mmir lilin isinna nf n M43.50.300
- 43.50.390. (84 ch 125 SLA 1988)

Sec. 43.50.390. Definitions. In AS 43.50.300 — 43.50.390

(1) "distributor” means a person who

(A) brings, or causes to be brought, a tobacco product into the state
from outside the state for sale;

(B) makes, manufactures, or fabricates a tobacco product in the
state for sale in the state; or

(C) ships or transports a tobacco product to a retailer in the state for
sale by the retailer;

(2) "licensee” means a distributor who is

(A) licensed under AS 43.50.320; or

(B) exempted by AS 43.50.320(g) from licensing under AS
43.50.320;

(3) "the tax” means the tax levied by AS 43.50.300;

*31 (4) "tobacco product” means

(A) a cigar;

(B) a cheroot;

(C) a stogie;

(D) a perique;

(E) snuff and snuff flour;

(F) smoking tobacco, including granulated, plug-cut, crimp-cut,
ready-rubbed, and any form of tobacco suitable for smoking in a pipe
or cigarette;

(G) chewing tobacco, including cavendish, twist, plug, scrap, and
tobacco suitable for chewing; or

(H) an article or product made of tobacco or a tobacco substitute,
but not including a cigarette ai defined in AS 43.50.170;

5) "wholesale price” means the established price for which a manu-
facturer sells a tobacco product to a distributor, alter deduction of a
discount or other reduction received by the distributor for quantity or
cash. (5 4 ch 125 SLA 1988)

88 Oil and Gas Production Taxes and
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State of Alaska

Committees POBOXV
e ALt
CO-CHAIR, HOUSE JUDICIARY 5&65-4968 4086
VICE-CHAIR, HOUSE LABOR AND COMMERCE (SESSION)
HOUSE HEALTH. EDUCATION
914 CLAY COURT
AND SOCIAL SERVICES ANCHORAGE. ALASKA 9950)
(907) 276-6844
Representative Max F. Gruenberg, Jr.
District 11
Spenard, Upper Midtown Anchorage
MEMORANDUM
T0 Representative Georgianna Lincoln

Co-Chair, House HESS Committee
FROM: Representative Max Gruenberg
DATE February 7, 1991
SUBJECT: Scheduling of HB 9, the Anti-Tobacco Sample Bill
I would very much appreciate it if you would schedule H3 9,
the Anti-Tobacco Sample Bill, for a hearing as soon as it 1is

possible.

Under the present law it is legal to give adults unsolicited
free samples of cigarettes and other tobacco products.

This bill prohibits giving away tobacco products in order to
promote retail sales except in limited circumstances, such as
in tobacco shops or conventions.

Deaths and serious illnesses from tobacco use are some of
society"s most serious substance abuse problems. This bill
discourages tobacco use by prohibiting this type of aggressive
marketing.

This is the same bill that passed the House last year by a
vote of 29-4 as HB 466.

IfTf you have any questions, please call me or Mark Handley, my
Legislative Assistant at ext. 4968.

Thank you.

APOATSO/Z Stm T~
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House Judiciary Committee State Capitol

Juneau, Alaska 99811

(907) 465-4990
(907) 465-4712

January 28, 1991

Charles E. Cole
Attorney General

P.0. Box K

Juneau, Alaska 99811

Re: HB 9 - Prohibiting the free distribution or sampling of
tobacco products

Dear Attorney General Cole:

Last year the Attorney General concluded that HB 466 was

not preempted by federal statute (opinion attached). The Judiciary
Committee would like an opinion from you as to whether HB 9, which
is substantially identical to last year®s HB 466, 1is preempted by

federal statute.

Thank you for your attention to this request.

Dave Donley, Chair

DD:lho
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The Hon. Max Gruenberg JUNEAU. ALASKA 99811-0300
Alaska State Legislature PHONE: (907) 465-3600
P_O_ BOX V FAX: (907) 463-5295

Juneau, AK 99811

Re: HB 466 - (prohibition on the
free distribution or sampling
of tcbacco products)

Dear Representative Gruenberg:

You have asked us if the state is preempted by federal
law from wenacting a prohibition on the free distribution or
sampling of tobacco products. There 1is a prohibition against
providing free tobacco in HB 466.

Because of the short period of time in which our response
has been requested, we have not done an extensive analysis of this
issue. However, our initial review leads us to believe that while
it may be a close question, there is a legitimate argument that the
state is not preempted by federal law from enacting a prohibition
against the free distribution or sampling of tobacco products.

Under the supremacy clause of the United States Constitu—
tion, Article VI, cl. 2, Congress can pass laws that will complete—
ly govern an area, thus preempting any state action in that area.
However, 1in determining whether state action 1is preempted in any
particular area we must analyze whether there is an actual conflict
between state and federal legislation and whether there was an
intent behind the federal legislation to preclude state action.
See Florida Lime & Avocado Growers v. Paul. 373 U.S. 132 (1962).

House Bill 466 states (with <certain exceptions for
tobacco stores and trade conventions), "A person may not provide
tobacco to another person without charge or for a nominal fee, for
the purpose of promoting retail sales.™ HB 466, p. 1, lines 23-
25. Federal statute provides that "no requirement or prohibition
based on smoking and health shall be imposed under State law with
respect to the advertising or promotion of any cigarettes [when
the packages are properly labelled.™ 15 U.S.C.A. 1334(b) (1970).
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The key question is whether or not giving away tobacco is "adverti —
sing or promotion.”™ While giving away tobacco could be considered
part of a promotional scheme, it iIs not Madvertising” in the
traditional sense. Furthermore, under 15 U.S.C.A. 1332(6) (1970),
Congress defined the term "sale or distribution™ as "including
sampling or any other distribution not for sale."” IT Congress had
meant to preempt state action in this area it arguably would have
used the same terms ("sale or distribution™) in 15 U.S.C.A. 1334 (b)
and would have clearly stated that states cannot interfere with the
-sale-or-distribution- of- tobacccn----By—- not- doing- so”®~ even- thoughr
Congress has obviously taken action in this field, states do not
appear to be explicitly forbidden from enacting legislation
limiting the distribution of tobacco.

This analysis 1is further supported by the rule of
statutory construction that states:

Where one statute deals with a subject 1in general

terms, and another deals with a part of the same
subject in a more detailed way, the two should be
harmonized if possible; but if there 1is any con-—
flict, the latter will ©prevail, regardless of
whether it was passed prior to the general statute,

unless it appears that the legislature intended to
make the general act controlling.

2A C. Sands, Sutherland Statutory Construction 51.05, at
315 (4th ed. 1973) (footnotes omitted), cited in State v. Green.
586 P.2d 595, 602 (Alaska 1978).

House Bill 466 and federal law can be read in harmony
with one another. Promotion 1is a general term, and does not
necesarily cover the distribution of an 1item. Furthermore, even
if the two laws did conflict, prohibiting the distribution of
tobacco could be found to simply specify 1in a "more detailed
manner"™ something that is not allowed under the general ambit of
"promotion."

Finally, Congress®s statement of intent in 15 U.S.C.A.
1331 does not specifically preclude states from limiting distribu—
tion of tobacco. Rather, it precludes the states from enacting
"diverse, nonuniform, and confusing cigarette labeling and adver —
tising regulations with respect to any relationship between smoking
and health."” Id. At least three other states have enacted
statutes similar to the one proposed by HB 466. As we have noted,
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although it may be a close issue, we believe the better view 1is
that states are not automatically preempted from enacting a
restriction on the free distribution of tobacco.

Sincerely yours,

DOUGLAS B. BAILY

ATTORNEY GENERAL

Elizabeth J. Kebttula
Assistant Attorney General

EJK:j f
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AMERICAN LUNG ASSOCIATION of ALASKA

DRicaitd tv te prmiiimund amind nf lunf dittoir

DATE: FEBRUARY 27, 1990

TO: MEMBERS OF THE HOUSE JUDICIARY COMMITTEE
ALASKA STATE LEGISLATURE

FROM: WALTER L. HAYS, EXECUTIVE DIRECTOR
AMERICAN LUNG ASSOCIATION OF ALASK®

RE: HB 466

I am writing in support of HB 466 currently under review by your
committee.

There is an 1iIncreasing awareness in our society about the health
hazards of tobacco use. The National report by former Surgeon
General Koop thal categorically defines tobacco as an addictive
substance, the recent federal bill that bans smoking on 99% of all
domestic airlines flights and the recent statements by Health and
Welfare Secretary Sullivan regarding the target marketing of
lobacco products to specific populations are all indications of the
growing public awareness of the issues related to smoking and
health.

The prohibition of the distribution of most tobacco samples would

be a positive step forward for Alaska. Currently, Minnesota and
Utah have enacted such laws. Similar legislation has been
introduced in New York and Washington. In 1989, Nebraska banned

the distribution of smokeless tobacco products.

Additionally, sixteen (16) major metropolitan areas have laws
restricting ~ the distribution of tobacco product samples. These
cities include: Austin, Texas, Cambridge, Mass; Cincinnati, Ohio;
Atlanta, Georgia; Amherst, Mass; and St. Paul, Minn.

The simple documented fact is that access does impact consumption,
We have current report of rural Alaskan communities where 60-70% of

older teens are regular smokers.

This act will be a positive step forward for all Alaskans in the
regulation of an addictive and potential harmful product and the
promotion of better community health.
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C Deborah Wiliams, Executive Director

Local Address: P.O. Box 1285, Kotzebue, Alaska 99752

AMERICAN LUNG ASSOCIATION of ALASKA

Z7February 1990 Decicated ©0 tre prevertion and contrdl of tcseeee

Representanve MaxF Gruenberg, Jr., Co-Chair
i Jud |C|arz Committee
Aas a StateL gislature

Juneau Alaska 9811
Dear Representative Gruenberg:

We have a serious drug E)roblem in Kotzebue that your comm|ttee can help us fix.

As you.may know, tob roducts kill more Américans than
yeaélon rugs combmeH—near?y 400,000 people ai eayear%rom fo acco—

refate Inesses:

Most Alaskans addicted to ni t|e et h e an early age, and that js how you
|%ag(pueCPwﬂhyoursupporto% lﬂ, hich IJ]hcenZe ﬂwe saleotot)accoy

We have a problem in Kotzebue with one store in particular that routlnel% sells

tobacco products to children. While most local score owners are respon3|

b)veo ple who do not sell tobacco to children, this onesore ma f geto add|cta
hole new generahon of children to nicotine. If that store ee ed %nse to sell

tobacco products, the police would have a license to revoke if it broke the law.

We also supfzzrt HB 466, which deals with the distribution of tobacco products, as
well as S and jts counterpointiin the House), which would further restrict

smoking in pubﬁm places.

Attltudes have chan%ed dramatically about tobacco use jn our society in the past
ears Alaska has always been on the forefront of this movement, andygur
ort of thig Ie islation onld demonstrate your commitment to the anti-drug

palgn In Am rica. Thank you.

Mohn Cieed, Kotzebue Facilitator
American Lung Association of Alaska

Phyllis Short, Board Member, Kotzekﬂue
Anterican Lung Association of Alas

cc.  Walter Ha
Senator Adam_s
Representative Eileen MacLean



L TCHIKAN MEDICAL CLINIC, INC

3612Tongass
Ketchikan, Alaska 99901

HJ. Henrickson, M.D., F.AAFIP. AoeZb54

DJE. Johnson, M.D., F.A.A.P.
March 13,1990

The Honorable Max F. Gruenberg, Jr.
Alaska State Legislature

P.0.BoxV &M 3100)

Juneau, Alaska 99811

Dear Representative Gruenberg:

“Thank_¥outbryonfletier”orMarch_?Tahdforsendin me acopy ol House Bill 466. At risk of burdening
you with information %ou can't use, | have taken the liberty 0f enclosing quite a packet. It is not as
overwhelming as it might look, and I will explain the sequence 0f things and what they are.

The first item is self explanatory. The second item is a set of statistics from the Wall Street Journal that
showed that cigarette companieS are increasing their inflation adjusted prices, not simply their consumer
?rlce. Cif°rettes generated approximately 31 billion dollars for the tobacco companies in"1982, and netted
he tobacc” “mpanies 38 hillion dollars in 1989! Excise taxing has not kept pace.

Next in this packet are several first sheets on articles from the Journal of the American Medical
Association ‘of January 1989. Starting smoking is decreasing among young men, while it is r_ema_mmﬂ
about the same or mcr_easmg slightly ‘among young women.” Smoking prevalence is declining in a

educational groups, but is dec mmlg more among the higher educated. Projections to the year 2000 suggest
that at current rates at least 30% of'those who have a high school education’or less will be smokers, whereas
less than 10% of those who graduate from college will Smoke.  Approximately 1.3 million people per year
stop smoking, but about 1 million start smoking, most of them young people.

Pregnant women smoked onl&/_YO% as much as non-pregnant women, mostly bhecause pregnant women were
more likely to have quit smo mghthan non-pregnant women. "However, unmarried pregnant white women
were 40% more likely to smoke than their non-pregnant counteiparts.”

Even with a program that reduced illegal over-the-counter sale_of cigarettes to minors, sales to minors from
vending machines were not reduced at all. An eye-tracking study showed that the commercial artists
employed by tobacco companies are very skillful at keeping the warnings out of perception. Bill board
advertising also effectively excludes the surgeon %eneral's warnings from readability, and for comparison, |
have attached a headline from the Seattle Post Intelligencer that grabs attention much more effectively.

The packet of articles that follows is four of the articles whose first sheets | sent, and an editorial on smoking
from JAMA. Please contact me or Rick Urion if you need any further information. The Health Sciences
Library in the University of Alaska Anchorage can help you with getting articles from the list of references.

Thank you again for your efforts in this area.

DEJrbjh

@ RyresaianeCai Davs



CM"CHIKAN MEDICAL CLINIC, C.
3612Tongass
Ketchikan, Alaska 99901

HJ. Henrickson, M.D., F.AAFJ*. Phone 225-5144
D.E. Johnson, M.D., F.A.A.P.

February 22, 1990

The Honorable Max Gruenberg
Alaska State Legislature
P.0.BoxV &M 3100)
Juneau, Alaska 99811

Dear Representative Gruenberg:

| am writing_ to follow-up our visit of last week, and to thank you for taking the time to meet with
us. | appreciated the candor in our discussions, even when we do not always agree. | am gom% to
send letters on separate issues, so that things not %et needless comﬁllcated for your staff.” In this
letter | would like to address one of the issues that we did not have the opportunity to discuss, and
on which | believe that we have considerable agreement

| am veiy aloprematlve for your efforts in discouraging tobacco use by everyone, particularly by
¥oun&peope. Tobacco is Clearly thePrlmar,)r,"gateway" drug to other addictions. | am outraged
hat the tobacco mdustrY can spend two billion dollars a year to recruit the one million new
smokers necessary to replace the 350,000 or so who die and the 650,000 or so who quit each year,
Sadly, they are rtecruiting these new tobacco users from those under 20 years old almost
exclusively. It is a hard-headed business decision that is worth $2000 per new smoker to these

megacorporations.

The article | have attached is "A Parting Shot at Tobacco" from the Fast Surgeon General of the
USPHS, CTEverett Koop, M.D. His references at the end of the article cite several useful studies.
Further, the individual that he cites at the end, Ronald M. Davis, M.D., is a
who could provide considerable information on the subject He is the director of thé
Smoking and Health at CDC listed on the front page of the article.

Please feel free to contact me Personally, or the Alaska State Medical Association, if we can
provide any information or assistance. | appreciate your willingness to be out in front on this issue
that clearly must be addressed responsibly and well.

IS an outstanding 8? sician
ice on

David E. Johnson, M.D.
DEJ:bjh
Bdoue
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CommentaryC

AParting Shot at Tobacco

ON SEPTEMBER 13, 1989, | made my last appearance as
Surgeon General before the US Congress. Lused the occasion
to address the one issue with which previous Surgeons Gener-
al and 1 have become most closely associated: tobacco and
health. In testimony before the Subcommittee on Transporta-
tion and Hazardous Substances, Committee on Energy and
Commerce, US House of Representatives, | focused my re-
marks on two topics that this subcommittee had considered in
previous hearings: tobacco advertising and children” access
to tobacco products. The purpose of this article is to share with
awider audience the comments | made at that hearing.

Tobacco Advertising

The bill introduced by Subcommittee Chairman Thomas A.
Luken (D, Ohio), HR 1250, would eliminate all image-based
tobacco advertising (allowing only so-called tombstone adver-
tising). On several occasions during my tenure as Surgeon
General, | endorsed proposals that would ban all tobacco
advertising and promotion. | certainly support the proposal to
restrict tobacco advertising as a reasonable compromise, al-
though I would continue toendorse a total advertising banasa
long-term goal.

It is a curious public policy that we, as a society, allow the
most important preventable cause of death to be one of the
most heavily advertised consumer products. | know that First
Amendment concerns have been expressed about tobacco
advertising restrictions. Opponents of these restrictions ar-
gue that if a product is legal to sell, it should be legal to
advertise. That argument, expressed in a different way, says
that if Congress wants to ban the advertising of a product, it
first has to ban the sale ofthat product.

| do not believe our Fbunding Fathers would have endorsed
such a narrow and inflexible range of options for Congress to
consider. An advertising ban seems to me to be a reasonable
middle ground between the status quo and a total prohibition
oftobacco use, which no one seriously proposes.

While | am not dlegal scholar, | understand that Congress
has the clear authority to prohibit deceptive advertising.1In
my opinion, much of todayfc advertising for tobacco products
is deceptive. Many advertisements portray smoking as a safe,
ifnothealthful, activity, and noadvertisements disclose many
ofthe serious and extensive health effects ofsmoking, such as
stroke and nicotine addiction.

One of the more outrageous advertisements (for Newport
cigarettes) has used, for at least a decade, the slogan "Alive

Dr Koop leceniiy *efi  posilion as SufQQon General ol [h* US Public Healin
Sendee DepanmeniolHejw and Human Sfl-vices HenownjsiJes-nBeinesaa Wd
" Reprintrequests |o the Director, Otlcecn S'no*mg

B IV e OV BNIG

TeC and Heaun, Centers lor Disezes’)
acdnnol.Pirti'BKlg. Room MO’ SGOOPsnersLn Rockville. M0O20657.

With Pleasure.” This is clearly a meBBagc designed to under-
mine the Surgeon General's warning. If one considers smok-
erswho suffer from lung cancer, emphysema, orstroke caused
by smoking, truth in advertising would demand use of the
slogan "Dying in Agony” instead of "Alive With Pleasure."

Two advertisements in particular strike me as highly objec-
tionable Anadvertisementfor Kool cigarettes clearly targets
young people; it shows a young-looking couple in teenage
attire, with macho antiestablishment facial expressions,
standing next to a motorcycle.LA recent Camel advertise-
ment suggests violence against women. It describes and
graphically depicts the following "smooth dating move": “Run
into the water, grab someone and drag her back to the shore,
as ifyou've Baved her from drowning. The more she kicks and
screams, the better" (washington Post, July 26, 1989:C1,
CIO). It is interesting that Philip Morris associates Virginia
Slims with women's liberation ("You've Come a Long Way,
Baby"), whereas RJ Reynolds, in the Camel advertisement,
treats women as if it were still the Age of Dinosaurs.

| also object to the promotional placement of cigarettes in
movies, to which Congressman Luken' has appropriately
drawn attention. Cigarette promotions placed in movies such
as Superman ITexpose large numbers ofchildren and adoles-
cents to these messages. When these movies are shown on
television, the ban on broadcast cigarette advertising is
circumvented.

ARebuttal to tho Advertising Industry

+.. Since release of the 1989 Surgeon Generalsreport, Reduc-
ing the Health Consequences of Smoking: 25 Years of Pro-
gress," advertising industry trade associations and publica-
tions have taken quotations from the report grossly cut of
context. | would like to dte three examples and then set the
record straight.

Inawritten statementto the Subcommittee on Transporta-

tion and Hazardous Substances foritsJuly 25,1989, bearing,
the president ofthe Point-Of-Purchase .Advertising Institute
argued against tobacco advertising restrictions by quoting
from the report*'»:
In the Surgeon General's 1989 Report, it states that TH E MOST
DIRECT APPROACH TO ASSESSING THE RELATIONSHIP
BETWEEN ADVERTISING AND CIGARETTE CONSUMP-
TION HAS BEEN TO ASK CHILDREN OR ADULTS ABOUT
FACTORS THAT INFLUENCED THEM TO SMOKE. THESE
STUDIES TYPICALLY FIND THAT ADVERTISING IS
RANKED QUITE LOW ON THE LIST OF RELEVANT FAC-
TORS (capitalization added by the Rjini-of-Puirhaae Advertising
Institute),”

The witness conveniently omitted the next three sen-

tences. which are as followsz™":
Aatnyda Eskap



Marketing experts have queatiom/ validity of this approach
because conscious rvsponne to advefusing is deemed to be a poor
index of actual response (Bergler 1981; Chapman 1986b As such,
studies with a similar method and opposite findings also offer little
insight into the actual effects ofadvertising. An example isa study by
Fisher tnd Magnus (1981). which found that moat children believe
tiiat cigarette ads encourage children to smoke.

Also in written testimony submitted to the subcommittee
for the July hearing, the American Advertising Federation
stated:

Even the Surgeon General®s 1989 report, “Reducing the Health
Consequences of Smoking," admits, There isno scientifically rigor—
ous study available to the public that provides a definitive answer to
the basic question ofwhether advertisingand promotion increase the
level of tobacco consumption.””

Similarly, an article in AdvertisingAge (January 16, 1985)
quoted the report as follows: “The extent of influence of
advertising and promotion on the level of consumption is
unknown and possibly unknowable,’the report said."

The entire excerpt, including these statements taken out of
context, is as follows (omitted portions italicized)*"*" 1t
There is no scientifically rigorous study available to the public that

provide* a definitive answer to the basic question of whether adver-
tiaingand promotion increase the level of tobacco consumption. GIVEN

teapled nore Bl ig inte
arﬂmrE IS%nijse’t e renew {r%cim

vhergyad.artisirgmay affectconsump—
ol (mcluisditetﬂea; kotneepincl, ey o ,and Icg%—
al eimbne makes it mare Iielyfrm rot tret advertasirg and
pramotional atmMtiesdo stinulate ion. Howev—
a, ﬁataml)s

isaloaoncluded ttatthe extent of influence ofadver —
tising and promotion on the level of consumption is unknown and
x>ssib]y unknowable Q/\GITEI’ .

The major point being made inthis paragraph ofthe report
is that &perfectly designed study to prove that cigarette
advertising increases cigarette consumption will probably
never be performed because of the complexity of this issue. |
would emphasize that absolute scientific proofis rarely avail-
able when studying humar. behavior. Humans do not beluive
like the laws of physics. In medicine and in public health, we
rarely await, and we would be foolish to await, definitive
proofbefore taking appropriate action.

In the 1850b, John Snow ended an epidemic of cholera in
London by removing the handle of the Broad Street pump, 30
years before the bacterium that causes cholera was first
identified. Fortunately, there was no Cholera Institute that
lobbied against removal of the pump handle until it could be
proved that the water fromthat pump was causing cholera.

In my opinion, the burden of proofshould be on the tobacco
and advertising industries to show that advertising does not
increase cigarette consumption. In the absence of such evi-
dence, advertising should not be allowed. Ibis shifting of the
burden of proofwould represent prudent public health policy
for a product that kills S90000 Americans each year, when
used exactly as intended.

Children®* Access to Tobacco Products

In May 1988, 1released tne Surgeon Generalb report, The
fealth Consequences of Smoking: yicotine Addiction.lIn
the preface to that report, | raised a number of important
policy questions concerning the sale and distribution of tobac-
co products*'™:

JAMA . Ncvenioer24.1985- Voi2uZ No 20

We a* citizen*, in con”~~ vith our elected official*, civic leader*, and
public health officer*,V .aid eaUbliah appropriate public polidea for
how tobacco product* are sold and diatributcd in our society. With the
evidence that tobacco is addicting, is it appropriite for tobacco prod—
ucts to be told through vending machines, which are easily accessible
to children? Is It appropriate for free sample* d tobacco products to
be sent through the mail or distributed on public property, where
verification of age is difficult if not impossible? Should the sale rf
tobacco be treated less seriously than the sale of alcoholic beverages,
fo7which aspecific license is required (and revoked for repeated sales
to minors!?

My answer to each of these three questions is “No." There
is no logical reason why we should have a double standard for
controlling the sale of tobacco and alcohol, the two major legal
addicting drugs used in our society. Would we tolerate the
sale of alcoholic beverages through vending machines? Would
we allow free samples of alcoholic beverages to be sent
through the mail or passed out on public property? Of course
not. Why, then, should we be so permissive with the sale of
tobacco, when 43 states have laws that prohibit *he sale of
tobacco to minors?

The issue of whether it is appropriate to sell tobacco
products through vending machines is important for two
reasons. First, vending machines are a powerful symbol that
we do not take seriously the problem of cigarette sales to
minors, Second, they allow children to have easy access to
cigarettes. At the subcommittees July 1989 hearing, a repre-
sentative ofthe National Automatic Merchandising Associa-
tion testified that, "About 8 out of 10 cigarette vending
machines are located where teenagers are not allowed or
rarely frequent." Even iftrue—and | am not convinced it is—
this is a poor argument against banning vending machine
sales of cigarettes. Even 209t of the 374 000 cigarette vending
machines inthe United States (National Automatic Merchan-
dising Association estimate) represents a huge number of
sites (75000) from which teenagers can readily obtain
cigarettes . . . illegally.

I agree with past statements by the Department of Health
and Human Services that controlling the sale of tobacco tv
minors is a potentially effective strategy to prevent the initia-
tion of tobacco use among young people. It is disappointing
that states have made so little effort to enforce existing laws
banningthe sale oftobacco to minors. As long as states take no
action to enforce these laws, | support federal efforts to
prevent the Bale of tobacco to minors.

C. E\ erett Koop, MD, ScD

I gratefully acknowledge Rorold M. Daria, MD, for bis assistance in ths
preparation ofthia italement.
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"fu/iana Chiefs Conference, XL*.

122 First Avenue
Fairbanks, Alaska 99701-4897
(907) 452-8251
Fax (907) 451-8936

March 29, 1990

Representative Ben Grussendorf
Chairman, Rules Committee
Alaska State Legislature

P.O. Box V (MS 3100)

Juneau AK 99811

Dear Chairman Grussendorf:

Tanana Chiefs Conference, Inc. (TCC) supports HB 466, a bill
prohibiting distribution of free tobacco samples.

We are all aware of the health effects of tobacco
consumption. There exists a need to restrict free
distribution of these products especially to young people.
The tobacco industry depends on young people as the new

generation of addicts. Studies show 18% to *21% of all high
school students are smokers. Teenagers spend over one
billion dollars a year on tobacco. It is much more

difficult to start smoking as an adult thar. it is to start
as a young teenager.

The tobacco industry aims much of their marketing techniques
at the teenager population - it 1is their guarantee that a
steady stream of customers are insured. A large amount of
the marketing monies are used to give away free samoles.
These samples are given away at sporting and music events,
events that are often frequented by young people.
Distribution of free samples makes it much easier for our
youth and others to pick up that cigarette for the first
time and smoke.

Tanana Chiefs wants to make it difficult to learn to smoke
by supporting legislation that prohibits this activity, that
prohibits smoking in educational and health facilities, that
increases taxes on tobacco products, and to penalize those
entrepreneurs who sell tobacco products to our youth.
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Your Committee is the last Committee to review this bill in
the House. Your earliest consideration to scheduling this

bill would be much appreciated. Thank you.
Sincerely,

TANANA CHIEFS CONFERENCE, INC.

Michael Graf, Director
Community Health Services

LAC/de

cc: House Rules Committee Members
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No smoking
Industry message to kids isn 't enough

Pardon us if we’re not bowled over by the Tobacco
Institute's promise it’ll launch a campaign to
discourage underage children from smoking.

It’s not that we question the industry's motives.
Cynics might say the campaign is just a cheap way to
spruce up the industry's image and head off calls for
higher tobacco taxes and tighter restrictions on
tobacco ads, sales and use. If you were really cynical,
you might even worry that the campaign could
increase appeal of smoking among more rebellious
youth, by highlighting the idea that it’s an
adults-only activity.

But we’ll give the industry the benefit of the
doubt. It’s probably sincere in wanting to discourage
kids from starting smoking —when they're kids. The
tobacco industry would probably be just as happy if
kids wait to start smoking as soon as they’re grown
up.

We just wonder how effective the new campaign
can possibly be. The industry already spends billions
of dollars a year on ads that make smoking look like
a glamorous, danger-free pastime. Any "Don't
smoke" ads aimed at youth will have as much effect
as going down to the beach and hollering at a
hurricane to stop.

So let's not rely on the Tobacco Institute’s modest
campaign to do the job alone. Some steps Alaska has
taken offer a good blueprint for other states and
Congress:

Raise the smoking age to 19. Make vendors keep
cigarette machines in places off limits to kids. Raise
cigarette taxes enough to discourage young users.

Other steps would help, too. Free samples should
be banned. Tobacco is powerfully addictive. If people
are going to risk getting hooked, they should have to
put their own money on the line.

Tobacco vendors should be licensed. If they
habitually sell to minors, they should have their
licenses yanked, just as offending liquor outlets do.

And then there's the matter of neutralizing the
industry's relentless parade of pro-smoking ads.
California offers a novel approach. It devotes a
sizable chunk of cigarette tax proceeds to a
no-holds-barred ad campaign that portrays smoking
in all its disgusting, deathly glory.

If our society took all these steps, it would really
send kids a message. It would tell them we're serious
when we say cigarettes are hazardous to their health.
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PO SITION

Committee Substitute for House Bill 11

"An Act relating to qualifications for longevity bonus payments;
and providing for an effective date."

Current state law prohibits the payment of Longevity Bonus payments
to persons who live in nursing homes. This bill allows Longevity
Bonus payments to be made to nursing home residents, if they
qualified for and received Longevity Bonus payments before
October 1, 1985, meet the other federal criteria which exempt the
bonus from being counted in the determination of Medicaid
eligibility, and are likely to need nursing home care for only 90
days or less.

Recently, the federal laws governing federal assistance payments

to nursing home residents were revised in a somewhat similar
fashion. The Supplemental Security Income (SSI) program now makes
full payment to short-term nursing home residents if they must
maintain a home to return to, rather than reducing their payments
to a minimal amount for incidental needs. This change in federal
law was in response to the same need that CS HB No 11 appears to
recognize: that short-term patients still have ongoing expenses of
home maintenance, wutility bills, etc, and it is not to their
benefit to deprive them of the financial ability to maintain the
residence that they will return to when their recovery is

accomplished.

There are two separate parts to the determination of Medicaid
nursing home eligibility that are relevant to this bill:

1. Financial Eligibility Determination. Each applicant must
meet rigid asset and income limits in order to qualify
for Medicaid. Many elderly Alaskans have retirement
income substantial enough to place their income within
$250 of the state and federal income limits. Anyone in
this group who receives a federally-exempt bonus
preserves their Medicaid eligibility because the exempt
bonus is not added to their other income; it is

disregarded.

Under state law , the "ALB Hold Harmless™ program
preserves the Medical .Assistance eligibility of anyone
who receives the countable (post- 1985) bonus, and who,
without this payment, would otherwise be qualified for
Medicaid. This program offers the same coverageas
Medicaid by simply substituting state funds for the 50%
federal matching funds of the Medicaid program.



Since private nursing home care in Alaska averages $5555

per month, it is obviously to Alaska's financial
advantage to avoid, wherever possible, removing
recipients from Medicaid and placing them under the Hold
Harmless program. By paying only federally-exempt

bonuses to nursing home residents, CS HB 11 would have
no effect on the Hold Harmless program.

"Post Eligibility”™ Treatment of Income

Once a nursing home resident is found eligible for
Medicaid, a separate determination is made of how much
of the patient's income must be applied to his or her
cost of care. Federal rules governing this determination
require that even income which is not counted in the

eligibility process must be contributed to the cost of
care.

Thus, a federally-exempt bonus will generally be applied
toward a Medicaid patient's cost of care. A $250 state-

funded bonus payment can reduce the net nursing home bill
which Medicaid must pay by $250. This is not to Alaska's
advantage, since it reduces by $125 per month the federal
Medicaid funds coming to the state and replaces it with
state general fund (Longevity Bonus) monies.

The federal Medicaid rules do, however, allow for certain

deductions from the gross income which is initially
considered available. Up to $736 per month may be
deducted for anyone who has a physician's certification
that he or she is likely to return home within six

months, and who is maintaining a home to return to.

This provision means that some of the Jlowest-income

M edicaid nursing home residents will be allowed to keep
the new bonus payments and apply them to home maintenance
costs. Higher-income Medicaid residents will have to
apply all of their new bonus payments to their cost of
care. Depending on how much other income they have, they
will be benefited less (or even not at all) by CS HB 11.
The bonus payments made under this Dbill will produce a
net savings to the Medicaid program, which will be
illusory savings, since what is saved in Medicaid, with
its 50% federal funding, will be paid with 100% state-
funded Longevity Bonus payments. (See attached fiscal

note for Medicaid.)



Position:

The department is sensitive to the long-standing objections
Alaska's senior citizens have had to losing their bonus payments
upon entering a nursing facility. Clearly, federal Medicaid law
and regulations are the sole cause of this problem. We have
unsuccessfully searched for innovative alternative solutions to
this problem, both in the mid-1980s and again with the development

of CS HB 11, and we are convinced there is no affordable
alternative that would completely eliminate objections. However,
CS HB 11, from our perspective, is a workable and reasonable

compromise which goes as far as Alaska can afford to go toward
continuing bonus payments to nursing home residents.

Division of Public Assistance

Theodore A. Mala, MD, MPH
Commissioner
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FISCAL NOTE ATTACHMENT April 15, 1991

CS HB 11

Reliable data that would identify the potential Alaska longevity bonus status (federally-
exempt or not) of individual private nursing home patients who receive Medicaid bhenefits

does riot exist.

However, from the case data we do have, we believe that it is reasonable to assume that
an average of only 5 recipients per month will meet all the following criteria:

1) Eligible to receive a federally-exempt bonus payment by having an open assistance
case and bonus recipient status prior to 1985, and

2) Physician-certified in a timely fashion as likely to return home within 90 days; and

3) Possessing other income high enough so that their total bonus payment will be
applied to their cost of care, rather than being available in whole or in part to be used
for home maintenance via the federal Medicaid maximum deduction for that purpose.

(It is likely that more recipients than these 5 may receive exempt bonus payments, but we
assume for purposes of this cost estimate that all of these additional recipients will have
a low total monthly income and a home to return to, so that they will be able to use their
bonus payments as part of their maintenance deduction. Therefore, no part of their bonus
payments will be applied to their cost of care.)

The bonus payment system recently began applying its retrospective eligibility rules to all
its recipients. The effect of this change is that most bonus recipients who enter a nursing
homa will receive two months of bonus payments after admission. With this change, CS
HB 11 will add only one month of new bonus payments to be contributed to the cost of

care.

The FY92 cost savings to Medicaid are $5000: 5 recipients/month x 12 months x
$250/month w3 = $5000; $2,500 federal, $2,500 state funds. For FY93 and following,
we assume that the number of affected recipients will remain constant, and that the amount
of the bonus will remain at $250 per month. Therefore, the savings will remain constant
in future years.

[Note: There was a fiscal note, dated 2/25/91, showing that HB 11 had a significant fiscal
effect on the Medical Assistance BRU, ALB Hold-Harmless component (0231). The changes
made in this CS remove all effects on the ALB Hold Harmless program.]
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MEMORANDUM
DATE April 16, 1991
TO: House HESS Committee Members
FROM: Representative Mark Boy__
RE: CSHB 11 (State A ffairs)
You will have CSHB 11 (State A ffairs) before you tomorrow in
the House HESS Committee and | wanted to brief you on the
issue, since it is a complicated one. There should be
sufficient back-up in your bill file, so I won't duplicate it
here. CSHB 11 (SA) would allow nursing home residents to

qgualify for a longevity bonus payment.

in qualifying for the longevity bonus payment, senior citizens
must have met a number of requirements and criteria, at both
the state and federal level. Receipt of the longevity bonus
causes some problems for many elderly in meeting the federal
determination of income eligibilty wunder the Supplemental
Security Income section, which is part of the Federal Social
Security Act.

Prior to 1984, the longevity bonus was exempt from the

determination of income eligibility at the federal level. But
the federal law changed in the fall of 1984 to include the
bonus as income. This put many seniors in nursing homes over
the income lim it allowable to qualify for Medicaid. Currently
the Medicaid facility budget exceeds $138 million and provides
funding for many seniors needing nursing care. A fter
extensive debate the Legislature decided that a blanket
disqualification of all nursing home residents was needed to

comply with the new federal law.

Since 1985, the Department of Administration has received

frequent complaints from seniors about the loss of the bonus
upon entering a nursing home. Approximately 600 people are
affected by this law each year. Although, federal law allows
those seniors who were on the program prior to 1985 to exclude
the bonus from income calculations, when the state changed the
law, few apparently realized that this exemption existed. The
state failed to acknowledge that seniors who had received a

Sponsor 6-M"emen-*T- n
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CSHB 11 (State A ffairs)

bonus prior to 1985 actually were eligible to <continue

receiving the payment. The Department of Administration now
feels that those seniors should indeed receive the bonus and
that the Legislature should consider this change this session.

CSHB 11 (State A ffairs) would allow seniors to continue to
receive a bonus for up to 3 months (90 days) after entering
a nursing home. The majority of elderly entering a nursing
home stay for less than 3 months. For example, a 67-year-old
man may have broken his hip and been moved from the
residential side of the Pioneer Home to the nursing home wing.

However, this man will only be in the nursing home wing until
his leg mends and then he will return to the residential wing
of the home. Upon entering the nursing home wing his bonus

payments stop.

Recognizing that the average stay in a nursing home was three
months, the federal government recently changed the federal
law to allow seniors to retain their bonus without being

disqualified for other federal programs. The language in the
State A ffairs CS would bring our law into conformity with the
federal statute. Both the Department of Administration and

the Department of Health and Social Services are in agreement
that CSHB 11 (State A ffairs) 1is the best route to take.

I would appreciate your support of this legislation. I firmly
believe that the small number of seniors affected by this
change are among the most needy and fragile of our seniors and
that we have the opportunity to rectify a wrong inadvertently
committed against this group.

If you have additional questions, please contact me or Alexis
M iller of my staff at 465-3467.
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qualifying |nd|V|duaIs rom critical medical care.

recognize that I ss of the bonus may seem harsh to those of yqu
\\A/\ﬁo?t v% recelved t In the ast an[H/ ret ﬁtat we are una/tﬁ
tﬂ contin e sending it to However, h)t ary motiv t|on of
the . leqislature was’ to e:n re that no one I%st edical” care é at was
|t|ca 0} surV|va xclusion from the onu program
tes] dication to ensure tfh?t ea sen or Ahas
rowde Wlt the a5|c necessl e oflife. If loss of onus
gans tha re no longer a topay  the monthi Vz rent
P|oneers1 Ho e the home manager WI|| adjust the rate with you

our bonus |s terminated and |f ryou are g [a resident of a
nu Ing home, please contact the program immediately.

The members of the staff of the Lon evit Bonus Program _have
{/e}/ed our assoclation and con\ac tg ﬁ}r U In_the past. If you
k

e e o o Sl s e s

uture, and you again become ellgI%P for t onus.
Sincerely,

Division of Pioneers' Benefits



AuguEt 30, 1989

The Honorable Dick Eliason
Alaska State Senator

P.0O. Bor V, MS 3100

Juneau, AK 99811

Attn* Ms. Sandy Perry-Provost

Dear M3. Perry—Provostt

As you requested, what follows 1is a written version of my
telephone response to your query.

In 1985 the Longevity Bonus legislation was amended to exsmpt
nursing home residents from receiving the Longevity Bonus.”The
reasons Tfor this action goes back to the fact that the feu~rrjtl
government now counts the bonus as available income toAllAlaska
residents who are at least 65 years of age when deternujiitrg
eligibility for assistance programs. This occurs whether ox not
the bonus has been applied for and resulted in the loss or
reduction of certain federal benefits to some persons 1in need.
Additionally, the "hold harmless™ provision in the 1985 amendment
meant that the State would pay the difference in lost or reduced
Supplemental Social Security benefits, Old Age Assistance and
Medicaid to persons not living 1in nursing homes.

The loss of Medicaid to persons in nursing homes presented a
larger problem because the amount of the bonus placed recipients
over the income limit for receiving Medicaid, and meant that
because of cost, they would be unable to remain in the nursing
home and receive the* care they required.

The cost of assuming the lose of federal participation for
Medicaid recipients in nursing homes was greater than the State

could afford. It was therefore necessary to determine a method
of precluding the federal government from counting the bonus as
available 1income. For that reason the legislature had to make

the bonus unavailable to Medicaid recipients in nursing hornets.
The constitutional requirement for equal protection made it
necessary to exclude all people who reside in nursing homes.
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The members of the legislature recognized that this was not the
perfect solution to this difficult problem, but also recognized
that residents of nursing homes generally receive substantial
State assistance for their care, either by State participation in
M edicaid in private nursing homes or through direct support in
the Pioneers7 Homes.

The legislature in the/end determined t~iat the removal of the
bonus to all nursing home residentswa's the least harmful and
moat equitable Bolutioiv:---~ h ~ udec<3lon has been questioned in
each session of the legiaiat\lre since it was enacted, but no

other effective solution has yet come forth.

I hope this answers your question. Though it referred
specifically to/Ms. Thelma Boddy, the answer pertains to Ms.
Boddy and all/others who are similarly situated.

Contact yd if you have further concerns.

Sincerely,

James H. Chase
Administrator
Longevity Bonus Program
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a.) In determining the income of an individual (and his eligible
there shall be excluded-

- (J)subject to limitations (as to amount or otherwise) prescribed
Tby the Secretary, if such individual is a child who s, as
determined by the Secretary, a student regularly attending a
school, college, or university, or a course of vocational or
technical training designed to prepare him for gainful employ—
ment, the earned income of such individual;

@@ the first $240 per year (or proportionately smaller
amounts for shorter periods) of income (whether earned or
unearned) other than income which is paid on the basis of the
need of the eligible individual, and

(B monthly (or other periodic) payments received by any
individual, under a program established prior to July 1, 1973 (or
any program established prior to such date but subsequently
amended so as to conform to State or Federal constitutional
standards), If () such payments are made by the State of which
the individual receiving such payments isa resident, (i) eligibili-
ty of any individual for such payments is not based on need and
is based solely on attainment of age 65 or any other age set by

) —
—

¢ *ry

P.L 81-171, "Housing Act of 1919".§521(aXIXB). (C). and (E), Vol. Il, p. 325; and
P.L.69-117. "Housing and Urban Development Act of 1965", 8101, Vol. Il. p. 546.
| Set P.L.95-133, [Yakima Indian Nation or Apache Tribe of the Mescalero Reservation], §2. with
raped lo exclusion from income and resources of certain judgment funds; Vol. H. p. 691.
See P.L 95-198, [Pueblo of Santa Ana Indians, New Mexico], §6, with respect to an income and

iwources exclusion applicable to the Pueblo of Santa Ana Indians, New Mexico: Vol. Il. p. 695.
See P.L 95-199. (Pueblo of Zia, New Mexico Indians), §6, with respect to an income and resources
exclusion applicable to the Pueblo of Zia Indians, New Mexico; Vol. I, p. 696.

See P.L. 95-557, "Housing and Community Development Amendments of 1978", §1I(Xb), Vol. II,
Ip. 696, with respect to exclusion from income of services (hut not of wages! provided to a public
housing resident or to a resident of a housing project assisted under the "Housing Act of 1959"
(P.L 35-372, §202; Vol. Il, p. 473).

See P.L. 97-35, Title XXVI, "Low-income Home Energy Assistance Act of 1981", §2605(0, with
respect to exclusion from income and resources of home energy assistance payments or allowances;

Vof U.p.730.

See P.L 98-432, "Shoalwater Day Indian Tribe—Dexter-by-the-Ssa Claim Settlement Act", §5<e),
with respect to exclusion from income and resources of certain judgment funds; Vol. Il, p. 783.

See P.L. 98-500, "0ld Age Assistance Claims Settlement Act', §8, with respect to exclusion from
income and resources of certain judgment funds; Vol. Il. p. 784.

See P.L. 98-602, Title I, [Wyandotte Tribe of Oklahoma], §106(d), with respect to exclusion from
iincome and resources of certain funds distributed per capita; Vol. Il, p. 785.

See P.L. 9?7 130. (Mdewakanton and Wahpekutc Eastern or Mississippi Sioux], §8, with respect to
exclusion rrom income and resources of certain funds; Vol. Il, p. 786.

See P.L 99-146, [Chip.-ewas of Lake Superior], §6<b). with respect to exclusion front income and
resources of certain funds; Vol. Il, p. 786.

See P.L. 99-264, "W hite Earth Reservation Land Settlement Act of 1985”, §16, with respect to
exclusion from income and resources of certain judgment funds; Vol. I, p. 793.

See P.L. 99-346, "Saginaw Chippewa Indian Tribe nf Michigan Distribution of Judgment Funds
4ct". §6(b), with respect to exclusion from income and resources of certainjudgment funds; Vol. II,

p. 813.
See P.L.99-377, [Chippewas of the Mississippij', §4(b), with respect to exclusion from income and
eesources of certain judgment funds; Vol. Il. p. 814,

See P.L. 100-139, "Cow Creek Band of Umpqua Tribe of Indian Distribution of Judgment Funds
let of 1987", §4(hx6), with respect to exclusion of henefits as basts for denial of eligibility; Vol. U, p.
>42.

See P.L. 100-383, [An Act to implement recommendetions of the Commission on Wartime
Relocation and Internment of Civilians], §§105(fX2) and 206(dX2l, with respect to exclusion from
ncome and resources of certain payments to certain individuals; Vol. Il, p. 901.

See 31 U.S.C. 3803(cX2XC), with respect to benefits not affected by P.L. 100-383; Vol. I, p. 167.

See P.L. 100-407, “Technology-Related Assistance for Individuals with Disabilities Act nf 1988",
;105, with respect to the effect of financial assistance under that Act; Vol. 1. p. 902.

See P.L. 100-409, "Federal Land Exchonge Facilitation Act of 1988", §5, with respect to the efTect
mithis Acton P.L.92-203 or P.L. 96-487; Vol. Il. p. 904.

See P.L. 100-411, [Lund Claims of Coushatta Tribe of Louisiana], §2(dX3XB), with respect to the
fleetof per capita payments; Vol. 11, p. 904.

See P.L. 100-581, (Indian Reorganization Act Amendments), §§501, 502(bXI), nnd 503, with respect
Oexclusion from income and resources of certain judgment funds; Vol. Il, p. 918.
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the State and residency in such State by such individual, and (iii)
on or before September 30, 1985, such individual (I) first becomes
an eligible individual or an eligible spouse under this title, and
(ID satisfies the twenty-five-year residency requirement of such
program as such program was in effect prior to January 1,

(3)(A) the total unearned income of such individual (and such
spouse, if any) in a month which, as determined in accordance
with criteria prescribed by the Secretary, is received too infre-

ntly or irregularly to be included, if such income so received

s not exceed $20 in such month, and (B) the total earned

jgcome of such individual (and such spouse, if any) in a month
which, as determined in accordance with such criteria, is re-
ceived too infrequently or irregularly to be included, if such
income so received does not exceed $10 in such month;

(4)(A) if such individual (or such spouse) is blind (and has not
attained age 65, or received benefits under this title (or aid
under a State plan approved under section 1002 or 1602) for the
month before the month in which he attained age 65), (i) the first
$780 per year (or proportionately smaller amounts for shorter
periods) of earned income not excluded by the preceding para-
graphs of this subsection, plus one-half of the remainder thereof,
(ii) an amount equal to any expenses reasonably attributable to
the earning of any income, and (iii) such additional amounts of
other income, where such individual has a plan for achieving
self-support approved by the Secretary, as may be necessary for
the fulfillment of such plan,

(B) if such individual (or such spouse) is disabled but not blind
(and has not attained age 65, or received benefits under this title
(or aid under a State plan approved under section 1402 or 1602)
for the month before the month in which he attained age 65), (i)
the first $780 per year (or proportionately smaller amour s for
shorter periods) of earned income not excluded by the preceding
paragraphs of this subsection, (ii) such additional amounts of
earned, income of such individual (for purposes of determining
the amount of his or her benefits under this title and of
determining his or her eligibility for such benefits for consecu-
tive months of eligibility after the initial month of such eligibili-
ty), if such individual's disability is sufficiently severe to result
in a functional limitation requiring assistance in order for him
to work, as may be necessary to pay the costs (to such individual)
of attendant, care services, medical devices, equipment
prostheses, and similar items and services (not including routine
drugs or routine medical services unless such drugs or services
are necessary for the control of the disabling condition) which
are necessary (as determined by the Secretary in regulations) for
that purpose, whether or not such assistance is also needed to
enable him to carry out his normal daily functions, except that
the amounts to te excluded shall be subject to such reasonable
limits as the Secretary may prescribe, (iii) one-half of the
amount of earned income not excluded after the application of
the preceding provisions of this subparagraph, and (iv) such
additional amounts of other income, where such individual has a
plan for achieving self-support approved by the Secretary, as
may be necessary for the fulfillment of such plan, or
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