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T h e  AAMC s t a t e s  t h a t  " I n  A l a s k a  t h e  p o s i t i o n s  o f  b o t h  t h e  m u n i c i p a l  
c l e r k  a n d  t h e  m u n i c i p a l  a t t o r n e y  m ay  e n j o y  a  d i s t i n c t i v e  s t a t u s  i n  
t h e  a d m i n i s t r a t i v e  b r a n c h  o f  l o c a l  g o v e r n m e n t . "  Th e  k e y  w o r d  h e r e  
i s  " m a y " .  CSHB 1 2 8  w o u l d  c h a n g e  t h a t ,  a t  l e a s t  f o r  t h e  c l e r k s ,  t o  
" s h a l l " .  A g a i n ,  t h a t  s h o u l d  b e  a  l o c a l  d e c i s i o n ,  n o t  o n e  m a n d a t e d  
b y  t h e  s t a t e  l e g i s l a t u r e .  A n d ,  i f  m a n d a t e d  f o r  t h e  c l e r k s ,  why  n o t  
f o r  t h e  a t t o r n e y s  o r  a n y  o t h e r  " a d m i n i s t r a t i v e "  p o s i t i o n ?

AAMC s t a t e s  t h a t  t h e  b i l l  i s  n o t  a  l i m i t a t i o n  o f  home r u l e  p o w e r s  
b e c a u s e  i t  d o e s  n o t  a p p l y  t o  home  r u l e  m u n i c i p a l i t i e s .  T h i s  
s t a t e m e n t  a v o i d s  t h e  i s s u e  o f  i t s  i n t e r f e r e n c e  w i t h  t h e  "h om e  r u l e "  
p o w e r s  o f  n o n - h o m e  r u l e  m u n i c i p a l i t i e s .  I t  i s  a l s o  a n  i m p l i c i t  
a d m i s s i o n  t h a t  i t  d o e s  i n  f a c t  i n t e r f e r e  w i t h  l o c a l  g o v e r n m e n t  
c o n t r o l  a n d  a u t h o r i t y  i n  n o n - h o m e  r u l e  m u n i c i p a l i t i e s .  I t  c a n  a l s o  
b e  a r g u e d  t h a t  t h e  b i l l  i s  d i s c r i m i n a t o r y  a g a i i s t  n o n - h o m e  r u l e  
p o w e r  m u n i c i p a l i t i e s ,  b y  f o r c i n g  t h em  t o  a s s i g n  d u t i e s  t o  a  
m u n i c i p a l  o f f i c e r  w i t h o u t  r e q u i r i n g  t h e  s ame  e f  home r u l e  
g o v e r n m e n t s .  I f  t h e r e  i s  a n  o v e r r i d i n g  n e e d  f o r  t h i s  l e g i s l a t i o n  
( b e c a u s e  o f  a b u s e  o r  a  n e e d  f o r  u n i f o r m i t y )  why  s h o u l d n ' t  i t  a p p l y  
t o  home r u l e  m u n i c i p a l i t i e s  a s  w e l l ?

T h e  AAMC p o l i c y  s t a t e m e n t  a l s o  c o n t e n d s  t h a t  " H o u s e  B i l l  1 2 8  
u p d a t e s  t h e  l e g a l  m a n d a t e s  o f  t h e  m u n i c i p a l  c l e r k . . . . T h e  m i n o r  w o r d  
c h a n g e s  f r o m  t h e  f o r m e r  l a n g u a g e  a s  p r e s e n t e d  i n . . . t h e  b i l l  a r e  
o f f e r e d  t o  e n h a n c e  t h e  r e a d e r ' s  u n d e r s t a n d i n g  o f  t h e  d u t i e s  a n d  
r e s p o n s i b i l i t i e s  a n d  t h e y  a r e  n o t  i n t e n d e d  t o  b e  i n s i d i o u s . "
T h e  p r o p o s e d  l e g i s l a t i o n ,  a s  i n d i c a t e d ,  i s  m o r e  t h a n  m e r e l y  a n  
" u p d a t e " ,  a n d  t h e  new l i s t  o f  d u t i e s  g o e s  f a r  b e y o n d  " m i n o r  w o r d  
c h a n g e s "  t o  t h e  e x i s t i n g  T i t l e  2 9 .  I t  l i s t s  t e n  s p e c i f i c  d u t i e s  o f  
t h e  c l e r k ,  w h e r e a s  t h e  c u r r e n t  p r o v i s i o n  l i s t s  o n l y  f i v e  m o r e  
g e n e r a l  a s s i g n m e n t s .  ( A c t u a l l y ,  w i t h i n  t h e  new l i s t  a r e  s i x  
a d d i t i o n a l  d u t i e s  n o t  m e n t i o n e d  i n  t h e  c u r r e n t  T i t l e  2 9  o r  
e l s e w h e r e  i n  s t a t e  l a w . )  I t  t h e r e b y  g r e a t l y  e x p a n d s  t h e  l i s t  o f  
l e g a l l y  m a n d a t e d  d u t i e s  f o r  t h e  c l e r k  a b o v e  a n d  b e y o n d  t h e  g e n e r a l  
d u t i e s  now a s s i g n e d .  Some o f  t h e  s p e c i f i c  d u t i e s  a c t u a l l y  c o u l d  
c o n f l i c t  w i t h  S e c .  2 9 . 2 0 . 5 0 0  o f  T i t l e  2 9 .  P a r a g r a p h  ( 2 )  o f  t h i s  
S e c t i o n  p r o v i d e s  t h a t  t h e  M a n a g e r  s h a l l  " s u p e r v i s e  t h e  e n f o r c e m e n t  
o f  m u n i c i p a l  l a w  a n d  c a r r y  o u t  t h e  d i r e c t i v e s  o f  t h e  g o v e r n i n g  
b o d y . "

T h e  s p e c i f i c  l i s t  o f  d u t i e s  a s s i g n e d  t o  t h e  c l e r k  a l s o  r e d u c e s  t h e  
f l e x i b i l i t y  o f  t h e  l o c a l  g o v e r n m e n t  t o  o r g a n i z e  i t s e l f  a s  i t  s e e s  
f i t  a n d  t o  p r o v i d e  f o r  o r g a n i z a t i o n a l  d e v e l o p m e n t .  R a t h e r  t h a n  a n  
u p d a t e ,  i n  m any  r e s p e c t s  CSHB 1 2 8  i s  a  r e g r e s s i o n  aw a y  f r o m  t h e  
f l e x i b i l i t y  a n d  m e t i c u l o u s l y  c r a f t e d  d o c u m e n t  t h a t  b e c a m e  a  
c o m p l e t e  T i t l e  2 9  u p d a t e  i n  1 9 8 6 .  T h i s  u p d a t e  s h o u l d  n o t  b e  
t i n k e r e d  w i t h  i n  s u c h  a p i e c e m e a l  b a s i s .
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L e g a l l y  m a n d a t i n g  s u c h  a  l i s t  o f  d u t i e s  a l s o  d e t r a c t s  f r o m  t h e  
a c c o u n t a b i l i t y  o f  t h e  c l e r k .  I f  a l l  o f  t h e  c l e r k s ' s  d u t i e s  a r e  
m a n d a t e d  b y  s t a t e  l a w ,  t h e n  t h e  c l e r k  i s  l e s s  a c c o u n t a b l e  t o  
l e g i s l a t i v e  b o d y  ( o r  m a y o r / m a n a g e r )  r e s p o n s i b l e  f o r  t h e  h i r i n g  a n d  
s u p e r v i s i n g  o f  t h i s  p o s i t i o n .  A c c o u n t a b i l i t y  w o u l d  b e  r e d u c e d  t o  
m e r e l y  a s s u r i n g  t h e  c l e r k  s a t i s f a c t o r i l y  c a r r i e s  o u t  a u t h o r i t i e s  
a n d  d u t i e s  m a n d a t e d  b y  s t a t e  l a w .

S p e c i f i c  C om m en t s  o n  t h e  M a n d a t e d  D u t i e s

1 )  CSHB 1 2 8  w o r d i n g :  " a t t e n d  m e e t i n g s  o f  t h e  g o v e r n i n g  b o d y  a n d  
i t s  b o a r d s  a n d  c o m m i t t e e s  a s  r e q u i r e d  a n d  k e e p  t h e  j o u r n a l " .

P r e s e n t  w o r d i n g :  " a t t e n d  m e e t i n g s  o f  t h e  g o v e r n i n g  b o d y  a n d
k e e p  t h e  j o u r n a l " .

C om m en t :  T h i s  new r e q u i r e m e n t ,  m a n d a t i n g  t h a t  t h e  c l e r k  a t t e n d
a l l  m e e t i n g s  o f  a l l  b o a r d s  a n d  c o m m i t t e e s  a s  r e q u i r e d  ( r e q u i r e d  by  
t h e  g o v e r n i n g  b o d y ? ) ,  i s  a c t u a l l y  s u p e r f l u o u s .  T i t l e  2 9  a l r e a d y  
r e q u i r e s  t h e  c l e r k  t o  p e r f o r m  o t h e r  d u t i e s  a s  r e q u i r e d .  I n  
a d d i t i o n ,  t h e r e  a r e  s om e  r e a l  p r a c t i c a l  a n d  l o g i s t i c a l  p r o b l e m s  i n  
h a v i n g  t h e  c l e r k  a t t e n d  a l l  s u c h  m e e t i n g s .  D o e s  t h i s  r e q u i r e m e n t ,  
f o r  e x a m p l e ,  i n c l u d e  m e e t i n g s  o f  t h e  p l a n n i n g  c o m m i s s i o n ?  A l l  
s e r v i c e  a r e a  b o a r d s ?

2 )  CSHB 1 2 8  w o r d i n g :  " h a v e  c u s t o d y  o f  t h e  m u n i c i p a l  s e a l " .
P r e s e n t  w o r d i n g :  n o n e .
C om m en t :  T h i s  i s  a  new m a n d a t e .  No s p e c i f i c  o b j e c t i o n s  a r e

r a i s e d  f o r  t h i s  new r e q u i r e m e n t ,  o t h e r  t h a n  t h e  f a c t  t h a t  who  h a s  
c u s t o d y  o f  t h e  m u n i c i p a l  s e a l  s h o u l d  b e  ? l o c a l  q u e s t i o n .

3 )  CSHB 1 2 8  w o r d i n g :  " a s s u r e  t h a t  n o t i c e  a n d  o t h e i .  r e q u i r e m e n t s  
f o r  p u b l i c  m e e t i n g s  a r e  c o m p l i e d  w i t h  a n d  a s s u r e  t h a t  p u b l i c  
r e c o r d s  a r e  a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n  a s  r e q u i r e d  b y  l a w " .

P r e s e n t  w o r d i n g :  " g i v e  n o t i c e  o f  t h e  t i m e  a n d  p l a c e  o f
m e e t i n g s  o f  t h e  g o v e r n i n g  b o d y  t o  t h e  g o v e r n i n g  b o d y  a n d  t o  t h e  
p u b l i c " ;  a n d  " a r r a n g e  p u b l i c a t i o n  o f  n o t i c e s ,  o r d i n a n c e s ,  a n d  
r e s o l u t i o n s " .

C om m en t :  " A s s u r e  t h a t  p u b l i c  r e c o r d s  a r e  a v a i l a b l e "  m i g h t
c r e a t e  r e a l  l o g i s t i c a l  p r o b l e m s .  D o e s  t h i s  m ean  a l l  p u b l i c  
r e c o r d s ,  i n c l u d i n g  t h o s e  o f  o t h e r  m u n i c i p a l  d e p a r t m e n t s ?  D o e s  t h i s  
p r o v i s i o n  g i v e  t h e  c l e r k  a  s t a t e  m a n d a t e d  a u t h o r i t y  t o  " i n s p e c t "  
t h e s e  o t h e r  d e p a r t m e n t s  t o  m ak e  s u r e  t h a t  t h e i r  r e c o r d s  a r e  
" a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n ? "
4 )  CSHB 1 2 8  v : o r d i n g :  "m a n a g e  m u n i c i p a l  r e c o r d s  a n d  d e v e l o p  
r e t e n t i o n  s c h e d u l e s  a n d  p r o c e d u r e s  f o r  i n v e n t o r y ,  s t o r a g e ,  a n d  
d e s t r u c t i o n  o f  r e c o r d s  a s  n e c e s s a r y " .

P r e s e n t  w o r d i n g :  n o n e .
C om m en t :  T h i s  s e e m s  t o  r e q u i r e  t h a t  s o l e  a u t h o r i t y  b e  p l a c e d

w i t h  t h e  c l e r k  t o  d e v e l o p  r e t e n t i o n  s c h e d u l e s  a n d  p r o c e d u r e s  f o r
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t h e  i n v e n t o r y ,  s t o r a g e  a n d  d e s t r u c t i o n  o f  r e c o r d s .  D o e s  t h i s  m ean  
t h e r e  i s  n o  a u t h o r i t y  b y  t h e  c o u n c i l  ( a s s e m b l y ) ,  t h e  m a n a g e r ,  t h e  
m a y o r ,  o r  a n y  d e p a r t m e n t  h e a d  o v e r  t h e i r  own r e c o r d s ?  T h e r e  i s  
a l s o  a  p o t e n t i a l  c o n f l i c t  w i t h  2 9 . 2 0 . 5 0 0 ( 5 ) ,  w h i c h  m a n d a t e s  t h a t  
t h e  m a n a g e r  ( u n d e r  t h e  m a n a g e r  p l a n )  " e x e r c i s e  c u s t o d y  o v e r  a l l  
r e a l  a n d  p e r s o n a l  p r o p e r t y  o f  t h e  m u n i c i p a l i t y " .  C o u l d  s u c h  
" p e r s o n a l  p r o p e r t y "  i n c l u d e  r e c o r d s ?  Wha t  a b o u t  t h e  r e c o r d s  o f  t h e  
r e a l  a n d  p e r s o n a l  p r o p e r t y ?

5 )  CSHB 1 2 8  w o r d i n g :  " m a i n t a i n  a n  i n d e x e d  f i l e  o r  c 1 1 p e r m a n e n t  
m u n i c i p a l  r e c o r d s ,  p r o v i d e  f o r  c o d i f i c a t i o n  o f  o r d i n a n c e s ,  a n d  
a u t h e n t i c a t e  o r  c e r t i f y  r e c o r d s  a s  n e c e s s a r y . "

P r e s e n t  w o r d i n g :  " m a i n t a i n  a n d  m ake  a v a i l a b l e  f o r  p u b l i c
i n s p e c t i o n  a n  i n d e x e d  f i l e  c o n t a i n i n g  m u n i c i p a l  o r d i n a n c e s ,  
r e s o l u t i o n s ,  r u l e s ,  r e g u l a t i o n s ,  a n d  c o d e s "  a n d  " a t t e s t  d e e d s  a n d  
o t h e r  d o c u m e n t s "

C om m en t :  No p a r t i c u l a r  o b j e c t i o n ,  s i n c e  t h i s  i s  b a s i c a l l y  a
r e s t a t e m e n t  o f  w h a t  i s  a l r e a d y  i n  T i t l e  2 9 .

6 )  CSHB 1 2 8  w o r d i n g :  " p r e p a r e  a g e n d a s  a n d  a g e n d a  p a c k e t s  a s  
r e q u i r e d  b y  t h e  g o v e r n i n g  b o d y " .

P r e s e n t  w o r d i n g :  n o n e .
C om m en t :  T h i s  i s  a  m a j o r  new p o w e r  t h a t  w o u l d  b e  g i v e n  t o  t h e

c l e r k ,  p o t e n t i a l l y  t a k i n g  a u t h o r i t y  aw ay  f r o m  t h e  l e g i s l a t i v e  b o d y ,  
t h e  m a y o r ,  a n d / o r  t h e  m a n a g e r ,  a l l  o f  whom i n  a  n u m b e r  o f  
m u n i c i p a l i t i e s  h a v e  a r o l e  i n  p r e p a r i n g  t h e  a g e n d a  a n d  a g e n d a  
p a c k e t s .  T h i s  c o u l d  c r e a t e  v e r y  s e r i o u s  r o l e  c o n f l i c t s .  A g a i n ,  i s  
i t  r e a l l y  t h e  s t a t e ' s  c o n c e r n  who i s  r e s p o n s i b l e  f o r  t h e s e  d u t i e s  
a t  t h e  l o c a l  l e v e l ?

7 )  CSHB 1 2 8  w o r d i n g :  " a d m i n i s t e r  a l l  m u n i c i p a l  e l e c t i o n s " .
P r e s e n t  w o r d i n g :  n o n e .
C o m m e n t : T h i s  w o u l d  b e  a  c o m p l e t e l y  n ew ,  m a j o r  a u t h o r i t y .

W h i l e  t h e  c l e r k s  d o  a d m i n i s t e r  t h e  e l e c t i o n s  i n  many  l o c a l  
g o v e r n m e n t s ,  i s  t h e r e  a  r e a l  n e e d  t o  impos>_ t h i s  r e q u i r e m e n t  o n  a l l  
m u n i c i p a l i t i e s  e m p l o y i n g  c l e r k s ?  T h e  c l e r k  i s  n o t  n e c e s s a r i l y ,  i n  
a l l  c a s e s ,  t h e  m o s t  q u a l i f i e d  m u n i c i p a l  o f f i c i a l  t o  a d m i n i s t e r  
l o c a l  e l e c t i o n s .  P e r h a p s  t h e  m u n i c i p a l  a t t o r n e y ,  f o r  e x a m p l e ,  
m i g h t  b e  m o r e  q u a l i f i e d  i n  c e r t a i n  i n s t a n c e s .

8 )  CSHB 1 2 8  w o r d i n g :  " a s s u r e  t h a t  t h e  m u n i c i p a l i t y  c o m p l i e s  w i t h  
4 2  U . S . C .  1 9 7 1 - 1 9 7 4  ( V o t i n g  R i g h t s  A c t  o f  1 9 6 5 ,  a s  a m e n d e d ) " .

P r e s e n t  w o r d i n g :  n o n e .
C om m en t :  A l l  m u n i c i p a l i t i e s  h a v e  t o  c o m p l y  w i t h  t h i s  f e d e r a l

l a w .  I s  i t  r e a l l y  a d v i s a b l e  t o  m ake  t h e  c l e r k  r e s p o n s i b l e  f o r  
t h i s ?  C o m p l i a n c e  w i t h  s u c h  a  c o m p r e h e n s i v e  p i e c e  o f  f e d e r a l  
l e g i s l a t i o n  i n  m an y  c a s e s  s h o u l d  b e  t h e  r e s p o n s i b i l i t y  o f  t h e  
m u n i c i p a l  a t t o r n e y .
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9 )  CSHB 1 2 8  w o r d i n g :  " t a k e  o a t h s ,  a f f i r m a t i o n s ,  a n d  
a c k n o w l e d g e m e n t s  a s  n e c e s s a r y " .

P r e s e n t  w o r d i n g :  n o n e .
C om m en t :  T h e r e  i s  p r o b a b l y  n o  p a r t i c u l a r  p r o b l e m  w i t h  t h i s

p r o v i s i o n .  A p p a r e n t l y  AS 0 9 . 6 3 . 0 1 0  a l r e a d y  g i v e s  t h e  c l e r k  t h i s  
a u t h o r i t y .
1 0 )  CSHB 1 2 8  w o r d i n g :  " a c t  a s  p a r l i a m e n t a r y  a d v i s o r  t o  t h e  
g o v e r n i n g  b o d y " .

P r e s e n t  w o r d i n g :  n o n e .
C om m en t :  T h i s  t a k e s  aw ay  t h e  f l e x i b i l i t y  o f  l o c a l  g o v e r n m e n t

i n  i t s  a b i l i t y  t o  d e s i g n a t e  t h e  p e r s o n  m o s t  q u a l i i i e d  t o  a c t  a s  
" p a r l i a m e n t a r y  a d v i s o r "  ( p a r l i a m e n t a r i a n ? ) .  U s u a l l y ,  s u c h  a  p e r s o n  
a d v i s e s  t h e  p r e s i d i n g  o f f i c e r ,  n o t  t h e  b o d y  a s  a  w h o l e .  I n  
a d d i t i o n ,  d o  a l l  c l e r k s  h a v e  t h e  b a c k g r o u n d  a n d  e x p e r t i s e  n e c e s s a r y  
t o  a c t  a s  t h e  p a r l i a m e n t a r i a n ?  I n  many  m u n i c i p a l i t i e s ,  t h e  
a t t o r n e y  q u i t e  l o g i c a l l y  a n d  s a t i s f a c t o r i l y  f u l f i l l s  t h i s  r o l e .

1 1 )  CSHB 1 2 8  w o r d i n g :  " p e r f o r m  o t h e r  d u t i e s  r e q u i r e d  b y  l a w  o r  t h e
g o v e r n i n g  b o d y " .

P r e s e n t  w o r d i n g :  " p e r f o r m  o t h e r  d u t i e s  s p e c i f i e d  i n  t h i s  t i t l e
o r  p r e s c r i b e d  b y  t h e  c h i e f  a d m i n i s t r a t o r  o r  b y  t h e  g o v e r n i n g  b o d y . "

C o m m en t :  T h e  p r o p o s e d  w o r d i n g  t a k e s  aw ay  t h e  a u t h o r i t y  o f  t h e
c h i e f  a d m i n i s t r a t o r  ( m a y o r  o r  m a n a g e r )  t o  a s s i g n  d u t i e s ,  e v e n  i n  
t h o s e  m u n i c i p a l i t i e s  w h e r e  t h e  c l e r k  i s  a p p o i n t e d  by  t h e  
a d m i n i s t r a t o r .

I t  s h o u l d  a l s o  b e  n o t e d  t h a t  t h i s  r a t h e r  l o n g  a n d  d e t a i l e d  l i s t  o f  
d u t i e s  w o u l d  g r e a t l y  e l i m i n a t e  t h e  a u t h o r i t y  o f  t h e  m a n a g e r ,  
a d m i n i s t r a t o r ,  m a y o r ,  o r  e v e n  t h e  e l e c t e d  g o v e r n i n g  b o d y  t o  
p r e s c r i b e  d u t i e s  f o r  t h e  c l e r k .  S u c h  a  l i s t  a l s o  r e d u c e s  
f l e x i b i l i t y  o f  h i r i n g ,  p a r t i c u l a r l y  i n  s m a l l e r  c o m m u n i t i e s .  Wha t  
i f  a  l o c a l  g o v e r n m e n t  c a n  o n l y  h i r e  a  p a r t  t i m e  c l e r k ?  W o u ld  t h i s  
p a r t  t i m e  e m p l o y e e  s t i l l  b e  r e s p o n s i b l e  f o r  a l l  o f  t h e  m a n d a t e d  
d u t i e s ?

Sum m a ry  a n d  C o n c l u s i o n s

T i t l e  2 9  u n d e r w e n t  a  c o m p l e t e  r e v i s i o n  s e v e r a l  y e a r s  a g o .  A t  t h a t  
t i m e ,  a l l  o f  t h e  m a j o r  c o n c e r n s  e x p r e s s e d  b y  m u n i c i p a l i t i e s  w i t h  
t h a t  s t a t e  l a w  w e r e  a d d r e s s e d ,  a n d  t h e  new T i t l e  2 9  s e em s  t o  be
w o r k i n g  q u i t e  w e l l .  A s  n o t e d  e a r l i e r ,  T i t l e  2 9  i s  a  ' s f u l l y
c r a f t e d  a n d  i n t e g r a t e d  d o c u m e n t  t h a t  s h o u l d  n o t  b e  t i n k e r e  i t h  i n  
a p i e c e m e a l  f a s h i o n .  T h i s  i s  p a r t i c u l a r l y  s o  g i v e n  t h e  f ' t h a t  
n o  r e a l  p r o b l e m  w i t h  t h e s e  e x i s t i n g  p r o v i s i o n s  h a v e  b e e n  i  i f i e d
b y  t h e  c l e r k s .  " I f  i t ' s  n o t  b r o k e ,  why f i x  i t ? "  E v e r y  r .^ng i n
CSHB 1 2 8  c a n  b e  d i r e c t l y  a d d r e s s e d  a t  t h e  l o c a l  l e v e l .  Any " j o b  
d u t y "  p r o b l e m s  p e r c e i v e d  b y  t h e  c l e r k s  s h o u l d  b e  a d d r e s s e d  d i r e c t l y  
w i t h  t h e i r  own e m p l o y e r s .  T h e  c l e r k s  h a v e  s t a t e d  t h a t  " o u r  g o a l  i s

CS f o r  HB 1 2 8 P ag e  8



o b v i o u s l y  t o  e n h a n c e  t h e  i m p o r t a n c e  o f  t h e  c l e r k ' s  p o s i t i o n . "  CSHB 
1 2 8  i s  t h e r e f o r e  " s p e c i a l  i n t e r e s t "  l e g i s l a t i o n  t h a t  may  b e  o f  s om e  
b e n e f i t  t o  t h e  C l t . « . s  t h e m s e l v e s ,  b u t  w h i c h  p r o v i d e s  n o  
d e m o n s t r a t e d  s i g n i f i c a n t  b e n e f i t  t o  l o c a l  g o v e r n m e n t .

— S u b m i t t e d  b y  t h e  K e t c h i k a n  G a t e w a y  B o r o u g h  
A p r i l  9 ,  1 9 9 1
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D e a r  S c o t t :

T h e  f o l l o w i n g  c o m m e n t s  a r e  my own a s  a d v i s e r  t o  t h e  AML 
L e g i s l a t i v e  C o m m i t t e e .  T h e y  d o  n o t  r e f l e c t  t h e  p o s i t i o n  o f  t h e  
f i r m  n o r  a r e  t h e y  m ad e  o n  b e h a l f  o f  a n y  c l i e n t  o f  t h e  f i r m .

T h e  s u b j e c t  b i l l  h a s  t h r e e  m a j o r  e f f e c t s .  F i r s t ,  i t  p r o v i d e s  
t h a t  t h e  m u n i c i p a l  c l e r k  i s  a p p o i n t e d  o n l y  b y  t h e  g o v e r n i n g  b o d y  
a n d  d o e s  n o t  e v e n  p e r m i t  t h e  g o v e r n i n g  b o d y  t o  a u t h o r i z e  
a p p o i n t m e n t  o f  t h e  c l e r k  b y  t h e  c ' j i e f  a d m i n i s t r a t i v e  o f f i c e r .  
C u r r e n t l y ,  t h e  m u n i c i p a l  c l e r k  i s  a p p o i n t e d  b y  t h e  c h i e f  
a d m i n i s t r a t o r  a n d  c o n f i r m e d  b y  t h e  g o v e r n i n g  b o d y  u n l e s s  p r o v i d e d  
o t h e r w i s e  b y  o r d i n a n c e .  T h i s  p e r m i t s  t h e  g o v e r n i n g  b o d y  t o  t a k e  
c o n t r o l  o f  t h e  a p p o i n t m e n t  o f  t h e  m u n i c i p a l  c l e r k  i f  i t  s o  d e s i r e s .  
C o n s i d e r i n g  t h e  L e a g u e  p o l i c y  t h a t  l o c a l  g o v e r n m e n t  s h o u l d  b e  f r e e  
t o  d e c i d e  h ow  i t  w a n t s  t o  o r d e r  i t s  a f f a i r s ,  t h i s  b i l l  w o u l d  
c o n s t i t u t e  a  c l e a r  i n c u r s i o n  o n  t h a t  f l e x i b i l i t y .  U n d e r  c u r r e n t  
l a w ,  i f  t h e  g o v e r n i n g  b o d y  w a n t s  t o  t a k e  c o n t r o l  o f  t h e  a p p o i n t m e n t  
o f  t h e  c l e r k  i t  m ay  d o  s o .  T h i s  l e g i s l a t i o n  i s  n o t  n e e d e d  t o  g i v e  
t h e  g o v e r n i n g  b o d y  t h e  a u t h o r i t y  t o  a p p o i n t  t h e  c l e r k .

T h e  s e c o n d  e f f e c t  i s  t o  a d d  a  s u b s e c t i o n  ( b )  t o  AS 2 9 . 2 0 . 3 6 0  
a u t h o r i z i n g  t h e  g o v e r n i n g  b o d y  t o  c o m b i n e  t h e  o f f i c e s  o f  c l e r k  a n d  
c l e r k / t r e a s u r e r  a n d  p r o v i d i n g  f o r  t h e  a p p o i n t m e n t  o f  t h e  c l e r k -  
t r e a s u r e r  o n l y  b y  t h e  g o v e r n i n g  b o d y .  T h e  c om m en t s  i n  t h e  
p r e c e d i n g  p a r a g r a p h  a p p l y  h e r e  a s  w e l l .  A d d i t i o n a l l y ,  t h e  
a u t h o r i t y  t o  c o m b i n e  t h e  o f f i c e  o f  c l e r k  a n d  t r e a s u r e r  a l r e a d y  
e x i s t s  i n  AS 2 9 . 2 0 . 3 8 0 ( b ) .  T h e  e f f e c t  o f  s e c t i o n s  2 a n d  3 o f  t h e  
b i l l  i s  t o  m o v e  t h i s  s p e c i f i c  a u t h o r i t y  t o  c o m b i n e  t h e  o f f i c e s  f r o m  
s e c t i o n s  3 8 0  t o  s e c t i o n  3 6 0 .  T h u s ,  u n l e s s  t h e  m u n i c i p a l i t i e s  w a n t  
t o  r e s t r i c t  t h e i r  o p t i o n s  a s  t o  w ho  i s  t o  a c t  a s  a p p o i n t i n g  
a u t h o r i t y  f o r  t h e  c l e r k  o r  c l e r k - t r e a s u r e r , s e c t i o n s  1 a n d  2 o f  
t h i s  b i l l  a p p e a r  t o  b e  u n n e c e s s a r y .
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S e c t i o n  3 a d d s  t o ,  d e l e t e s  a n d  R e a r r a n g e s  t h e  s t a t e m e n t  o f  
v a r i o u s  d u t i e s  o f  t h e  c l e r k .  B y  a u a i n g  s p e c i f i c  d u t i e s  t o  t h e  
c l e r k ,  o n c e  a g a i n ,  t h e  l e g i s l a t u r e  w o u l d  b e  r e s t r i c t i n g  t h e  o p t i o n s  
o f  t h e  m u n i c i p a l i t y .  F o r  e x a m p l e ,  u n d e r  p r o p o s e d  s e c t i o n  
2 9 . 2 0 . 3 8 0 ( 1 )  a  new  d u t y  i s  a d d e d  r e q u i r i n g  t h e  c l e r k  t o  a t t e n d  
m e e t i n g s  o f  a l l  b o a r d s  a n d  c o m m i t t e e s  o f  t h e  g o v e r n i n g  b o d y  a s  
r e q u i r e d  ( p r e s u m a b l y  b y  t h e  g o v e r n i n g  b o d y ) . T h i s  a p p e a r s  
s u p e r f l u o u s  a s  t h e  s t a t u t e  a l r e a d y  r e q u i r e s  t h a t  t h e  c l e r k  p e r f o r m  
o t h e r  d u t i e s  a s  r e q u i r e d  b y  l a w  o r  t h e  g o v e r n i n g  b o d y .  New 
s u b s e c t i o n  ( 4 )  a p p e a r s  t o  p l a c e ,  w i t h i n  t h e  s o l e  d i s c r e t i o n  o f  t h e  
c l e r k ,  t h e  a u t h o r i t y  t o  d e v e l o p  r e t e n t i o n  s c h e d u l e s  a n d  p r o c e d u r e s  
f o r  t h e  i n v e n t o r y ,  s t o r a g e  a n d  d e s t r u c t i o n  o f  r e c o r d s .  Q u e r y  
w h e t h e r  t h i s  i m p l i e s  t h a t  n e i t h e r  t h e  a d m i n i s t r a t i o n  n o r  t h e  
a s s e m b l y  h a s  a n y  c o n t r o l  o v e r  r e c o r d s  r e t e n t i o n  a n d  m a n a g e m e n t .  
S u b p a r a g r a p h  ( 6 )  i s  s u p e r f l u o u s  a s  i t  i s  c o v e r e d  b y  t h e  r e q u i r e m e n t  
t h a t  t h e  c l e r k  p e r f o r m  o t h e r  d u t i e s  a s  r e q u i r e d  b y  t h e  g o v e r n i n g  
b o d y .  I f  i t  i s  f e l t  t h a t  s u b p a r a g r a p h  ( 7 )  i s  r e q u i r e d ,  p e r h a p s  
s o m e t h i n g  s h o u l d  b e  a d d e d  t o  i n d i c a t e  t h a t  t h e  c l e r k  i s  a l s o  
r e q u i r e d  t o  e n s u r e  t h a t  a l l  l o c a l  o r d i n a n c e  r e q u i r e m e n t s  a r e  
c o m p l i e d  w i t h ,  h o w e v e r ,  t h e  p h r a s e  r e q u i r i n g  a s s u r a n c e  t h a t  v a r i o u s  
l a w s  a r e  c o m p l i e d  w i t h  a p p e a r s  s u p e r f l u o u s .  S u b p a r a g r a p h  ( 9 )  a g a i n  
t a k e s  aw a y  f l e x i b i l i t y  o f  t h e  g o v e r n i n g  b o d y  a s  i t  p e r m i t s  o n l y  t h e  
c l e r k  t o  b e  t h e  p a r l i a m e n t a r y  a d v i s o r .  I  p r e s u m e  t h a t  b y  
" p a r l i a m e n t a r y  a d v i s o r "  i t  i s  m e a n t  ' ' p a r l i a m e n t a r i a n . " 
T r a d i t i o n a l l y ,  t h e  p a r l i a m e n t a r i a n  i s  t h e  a d v i s o r  t o  t h e  p r e s i d i n g  
o f f i c e r ,  a n d  n e t  t o  t h e  b o d y  a s  a  w h o l e .  I  k n o w  t h a t  t h e  p r a c t i c e  
i n  a  l o t  o f  c o m m u n i t i e s  p e r m i t  m em b e r s  o f  t h e  b o d y  t o  m a k e  d i r e c t  
i n q u i r y  o f  t h e  p a r l i a m e n t a r i a n ,  b u t  t h i s  i s  n o t  i n  a c c o r d a n c e  w i t h  
R o b e r t s  R u l e s .  A s  t h e  p a r l i a m e n t a r i a n  i s  t h e  a d v i s o r  t o  t h e  
p r e s i d i n g  o f f i c e r ,  t h e  p r e s i d i n g  o f f i c e r  s h o u l d  b e  p e r m i t t e d  t o  
s e l e c t  h i s  o r  h e r  own p a r l i a m e n t a r i a n .  F u r t h e r ,  n o t  a l l  c l e r k s  
c om e  t o  t h e  j o b  w i t h  e i t h e r  t h e  b a c k g r o u n d  o r  k n o w l e d g e  n e c e s s a r y  
t o  a c t  a s  a  p a r l i a m e n t a r i a n .  T h e r e  m ay  b e  a n o t h e r  m em be r  o f  s t a f f  
o r  m em be r  o f  t h e  g o v e r n i n g  b o d y  t h a t  i s  much  b e t t e r  e q u i p p e d  t o  a c t  
p a r l i a m e n t a r i a n .  Why s h o u l d n ' t  t h e  g o v e r n i n g  b o d y  o r  t h e  p r e s i d i n g  
o f f i c e r  h a v e  t h e  f l e x i b i l i t y  o f  d e t e r m i n i n g  who  w i l l  a c t ,  f r o m  t i m _  
t o  t i m e ,  a s  t h e  p a r l i a m e n t a r i a n ?  T h e  a d d i t i o n  o f  s u b p a r a g r a p h  ( 8 )  
r e g a r d i n g  t o  o a t h s  a n d  a f f i r m a t i o n s  c l e a r l y  e x p a n d s  t h e  a u t h o r i t y  
o f  t h e  c l e r k  w i t h o u t  i n f r i n g i n g  o n  t h e  f l e x i b i l i t y  o f  t h e  
m u n i c i p a l i t y  a n d  i s  p r o b a b l y  a  g o o d  a d d i t i o n .  One  o f  t h e  o t h e r  
c h a n g e s  t h a t  w i l l  o c c u r  i s  t h e  e l i m i n a t i o n  o f  t h e  a u t h o r i t y  o f  t h e  
c h i e f  a d m i n i s t r a t o r  t o  p r e s c r i b e  d u t i e s  f o r  t h e  c l e r k  ( c o m p a r e  t h e  
e x i s t i n g  s u b p a r a g r a p h  ( 6 )  w i t h  i t s  c o u n t e r p a r t  ( 1 0 )  i n  t h e  b i l l ) .  
T h e  c l e r k  i s  r e s p o n s i b l e  f o r  t h e  m a i n t e n a n c e  o f  a l l  t h e  o f f i c i a l  
r e c o r d s  o f  t h e  m u n i c i p a l i t y .  T h e  b u l k  o f  t h o s e  r e c o r d s  a r e  
a c t u a l l y  g e n e r a t e d  b y  t h e  a d m i n i s t r a t i o n .  T h u s ,  t h e r e  may be  
s i t u a t i o n s  w h e r e  t h e  c h i e f  a d m i n i s t r a t o r  s h o u l d  b e  g i v i n g  
d i r e c t i o n s  t o  t h e  c l e r k .  T h i s  w o u l d  b e  p a r t i c u l a r l y  s o  i f . t h e  
c l e r k  i s  a p p o i n t e d  b y  t h e  c h i e f  a d m i n i s t r a t o r .  A g a i n ,  a s  w i t h  t h e  
q u e s t i o n  o f  w h e r e  t h e  a p p o i n t i n g  a u t h o r i t y  s h o u l d  l i e ,  t h e
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TO: R e p r e s e n t a t i v e  J e r r y  M a c k ie ,  C h a i r  fjb
H ou se  C om m un ity  & R e g i o n a l  A f f a i r s  C om m it te e ,

FROM: R e p r e s e n t a t i v e  K e v i n  " F a t "  P a r n e l l ^
SUBJECT : HB 1 3 0 ,  r e l a t i n g  t o  M u n i c i p a l  Ombudsman im m u n i t y

HB 1 3 0  p r o v i d e s  im m u n i t y  f o r  a  m u n i c i p a l  ombudsman an d  s t a f f  i n  t h e  
same f a s h i o n  a s  h a s  b e e n  g r a n t e d  t o  t h e  s t a t e  ombudsman i n  A l a s k a  
s t a t u t e  2 4 . 5 5 . 2 5 0  a n d  2 4 . 5 5 . 2 6 0 .  I n  o r d e r  f o r  an  ombudsman t o  
g u a r a n t e e  t h a t  t h e  c o n f i d e n t i a l i t y  l a w s  a r e  n o t  v i o l a t e d  and  t h e  
c i t i z e n s  c a n  c o n t i n u e  t o  e n j o y  t h e i r  r i g h t  t o  s p e a k  f r e e l y  t o  t h e i r  
ombudsman , i t  i s  n e c e s s a r y  t o  e s t a b l i s h  t h e  p r i v i l e g e  f o r  a 
m u n i c i p a l  ombudsman an d  t h e i r  s t a f f  n o t  t o  t e s t i f y  i n  c o u r t  
r e g a r d i n g  m a t t e r s  i n v o l v i n g  a n  om bud sm an 's  o f f i c i a l  d u t i e s .
T h e  b i l l :

-v.“V
•*T

1 .  p r o t e c t s  a  m u n i c i p a l  ombudsman a n d  s t a f f  f r o m  c i v i l  
a c t i o n  f o r  a n y t h i n g  d o n e ,  s a i d  o r  o m i t t e d  i n  p e r f o r m i n g  
t h e  om bud sm an 's  d u t i e s .

2 .  a l l o w s  a  m u n i c i p a l  Ombudsman and  s t a f f  t o  c l a i m  im m u n i ty  
a n d  t h e r e f o r e  may d e c l i . n o  t o  t e s t i f y  a s  a  w i t n e s s  o r  t o

.g - w i t h h o l d  c o n f i d e n t i a l  f i l e s  t o  p r o t e c t  t h e  c i t i z e n ' s
-£•' - p r i v a c y ,  y e t  r e t a i n s ,  a t  t h e i r  d i s c r e t i o n ,  t h e  o p t i o n  t o%. - t e s t i f y .
P a s s a g e  w i l l  e n s u r e  t h a t  a  m u n i c i p a l  ombudsman i n  t h i s  S t a t e  c a r r y  
o u t  h i s / h e r  d u t i e s  a s  p r e s c r i b e d  b y  l a w  w i t h o u t  r e s e r v a t i o n ;  t h e  
p o t e n t i a l  w as r e c o g n i z e d  f o r  an  ombudsman t o  h e s i t a t e  t o  
i n v e s t i g a t e  c e r t a i n  m a t t e r s ,  o r  r e s e r v e  c r i t i c i s m  o f  a g e n c i e s  and  
o f f i c i a l s ,  b a s e d  o n  a  t h r e a t  o r  f e a r  o f  c i v i l  a c t i o n  b e i n g  b r o u g h t  
a s  a  r e s u l t  o f  c a r r y i n g  o u t  t h e i r  o f f i c i a l  d u t i e s .
P a s s a g e  w i l l  a l s o  p r o v i d e  c i t i z e n s  who w i s h  t o  r e p o r t  m a t t e r s  t o  
a  m u n i c i p a l  ombudsman , o r  w i t n e s s e s  c om in g  b e f o r e  an  ombudsman , t h e  
c o n f i d e n t i a l i t y  t o  w h ic h  t h e y  a r e  e n t i t l e d .
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Position Paper

A N  A C T  T O  P R O V I D E  M U N I C I P A L  O M B U D S M E N I M M U N I T Y  A N D  

P R I V I L E G E  N O T  T O  T E S T I F Y  ( S E C T I O N  09.65.075)

A. Confidentiality / Privilege Not T o  Testily

The  a b i l i t y  f o r  an  ombudsman t o  e f f e c t i v e l y  i n v e s t i g a t e  c o m p l a i n t s  
d e p e n d s  p r i m a r i l y  on  t h e  a b i l i t y  t o  d e t e rm in e  t h e  f a c t s  s u r r o u n d i n g  
t h e  i s s u e .  Common among n e a r l y  a l l  ombudsman o f f i c e s  i s  t h e i r  
a u t h o r i t y  t o  a c c e s s  e s s e n t i a l l y  a l l  i n f o r m a t i o n  w i t h i n  t h e i r  
j u r i s d i c t i o n .  A lo n g  w i t h  t h i s  p ow e r  com es t h e  r e q u i r e m e n t  t o  
p r o t e c t  i n f o r m a t i o n  r e c e i v e d  w h ic h  i s  c o n f i d e n t i a l  o r  p r i v i l e g e d  b y  
l a w .  S i m i l a r l y ,  i n  an  e f f o r t  t o  e n s u r e  t h a t  a n  ombudsman i s  
p r o v i d e d  t h e  m o s t  f a c t u a l  i n f o r m a t i o n  p o s s i b l e  f r o m  c o m p l a i n a n t s  o r  
w i t n e s s e s ,  t h e i r  c o n f i d e n t i a l i t y  i s  p r o t e c t e d .
I n  o r d e r  f o r  a n  ombudsman t o  g u a r a n t e e  t h a t  t h e s e  c o n f i d e n t i a l i t y  
la w s  a r e  n o t  v i o l a t e d  a n d  t h a t  c i t i z e n s  c a n  c o n t i n u e  t o  e n j o y  t h e i r  
r i g h t  t o  s p e a k  f r e e l y  t o  t h e i r  ombudsmen , i t  i s  n e c e s s a r y  t o  
e s t a b l i s h  t h e  p r i v i l e g e  f o r  an  ombudsman and  t h e i r  s t a f f  n o t  t o  
t e s t i f y  i n  c o u r t  r e g a r d i n g  m a t t e r s  i n v o l v i n g  a n  om bud sm an 's  
o f f i c i a l  d u t i e s .
T h e r e  i s  p r e c e d e n c e  f o r  e s t a b l i s h i n g  t h i s  p r i v i l e g e  n o t  t o  t e s t i f y  
f o r  ombudsmen b o t h  o n  a  n a t i o n a l  an d  i n t e r n a t i o n a l  l e v e l .  The 
S t a t e  o f  A l a s k a  s p e c i f i c a l l y  r e s t r i c t s  t h e  Ombudsman f r o m  
t e s t i f y i n g  ( S e c .  2 4 . 5 5 . 2 6 0 ) ;  a nd  t h e  S t a t e  o f  N e b r a s k a  p r e v e n t s  
t h e  Ombudsman f r o m  b e i n g  r e q u i r e d  t o  t e s t i f y  o r  p r o d u c e  e v i d e n c e  
( S e c .  8 1 - 8 , 2 5 3 ) .
Common among n e a r l y  e v e r y  c l a s s i c a l  ombudsman o f f i c e  i s  t h e  
p r o v i s i o n  t o  p r o t e c t  t h e  c o n f i d e n t i a l i t y  o f  c e r t a i n  i n d i v i d u a l s  and  
i n f o r m a t i o n .  The  i n c l u s i o n  o f  s p e c i f i c  l a n g u a g e  w i t h i n  a  s t a t u t e  
p r o v i d e s  f u r t h e r  c l a r i f i c a t i o n  t h a t  an  ombudsman s h o u ld  n o t  be 
r e q u i r e d  t o  d i v u l g e  i n f o r m a t i o n ,  o r  t h e  i d e n t i t y  o f  a  c o m p l a i n a n t  
o r  a  w i t n e s s ,  w h ic h  was r e c e i v e d  w i t h  t h e  e x p e c t a t i o n  o f  p r i v a c y .  
C a s e  la w  i s  s u p p o r t i v e  o f  t h i s  p r o t e c t i o n  a t  t h e  s t a t e  l e ^ e l ,  w i t h  
A l a s k a  c o n t r i b u t i n g  t o w a r d  t h e  c o u r t s '  r e s p e c t  f o r  t h e  p r o v i s i o n s  
c o n t a i n e d  w i t h i n  ombudsman s t a t u t e s .  N o t w i t h s t a n d i n g  t h e  
l i m i t a t i o n s  o f  s t a t e s '  s t a t u t e s ,  t h e  U . S .  f e d e r a l  c o u r t s  h a v e  
e x h i b i t e d  c o n s i d e r a b l e  e f f o r t s  i n  r e s p e c t i n g  t h e  c o n f i d e n t i a l i t y  
p r o v i s i o n s  o f  s t a t e  ombudsman .
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B. Immunity F r o m  Civil Action

The  s t r u c t u r e  o f  t h e  c l a s s i c  ombudsman i s  d e s i g n e d  t o  e n s u r e  t h a t  
t h e  ombudsman b e  p r o v i d e d  t h e  f r e e d o m  t o  i n v e s t i g a t e  a n y  a c t  o r  
f a i l u r e  t o  a c t  b y  an  a g e n c y ,  o f f i c i a l ,  o r  p u b l i c  e m p lo y e e  w i t h  o n l y  
s p e c i f i c  e x c e p t i o n s .  One o f  t h e  e s s e n t i a l  p r o v i s i o n s  w h ic h  t h e  
A m e r i c a n  B a r  A s s o c i a t i o n  recom m ended  i n  i t s  1 9 6 9  R e s o l u t i o n  
p r o m o t i n g  t h e  e s t a b l i s h m e n t  o f  ombudsmen w i t h i n  s t a t e  a n d  l o c a l  
g o v e r n m e n t s  w as t o  p r o v i d e  im m u n i t y  f o r  ombudsmen a n d  t h e i r  s t a f f  
f r o m  c i v i l  l i a b i l i t y  on  a c c o u n t  o f  o f f i c i a l  a c t i o n s .  A p p a r e n t l y  
t h e  p o t e n t i a l  was r e c o g n i z e d  f o r  an  ombudsman t o  h e s i t a t e  t o  
i n v e s t i g a t e  c e r t a i n  m a t t e r s ,  o r  r e s e r v e  c r i t i c i s m  o f  a g e n c i e s  a n d  
o f f i c i a l s ,  b a s e d  on  a  t h r e a t  o r  f e a r  o f  c i v i l  a c t i o n  b e i n g  b r o u g h t  
a s  a  r e s u l t  o f  c a r r y i n g  o u t  t h e i r  o f f i c i a l  d u t i e s .
T he  Im m u n i t y  p r o v i s i o n  h a s  b e e n  p r e v i o u s l y  e s t a b l i s h e d  a t  t h e  l o c a l  
l e v e l  a s  e x e m p l i f i e d  i n  t h e  C h a r t e r  o f  t h e  C i t y  o f  D e t r o i t  ( S e c .  4 -  
3 1 5 )  . T h e  m a j o r i t y  o f  c l a s s i c  ombudsman o f f i c e s  a t  s t a t e ,  
p r o v i n c i a l  a n d  n a t i o n a l  l e v e l s  a r e  p r o v i d e d  p r o t e c t i o n  f r o m  c i v i l  
s u i t s  a c c o r d i n g  t o  s u r v e y  r e s u l t s  f r o m  t h e  I n t e r n a t i o n a l  Ombudsman 
I n s t i t u t e .  Many o f  t h e s e  o f f i c e s  a r e  p r o t e c t e d  f r o m  c r i m i n a l  s u i t s  
a s  w e l l ;  H a w a i i  and  P u e r t o  R i c o  among t h e m . T h e  H a w a i i  S t a t e  
Ombudsman a l s o  h a s  j u r i s d i c t i o n  o v e r  l o c a l  g o v e r n m e n t a l  u n i t s .

S U M M A R Y

The  p r o p o s e d  am endm en ts  e s s e n t i a l l y  a l l o w  d u l y  e s t a b l i s h e d  
m u n i c i p a l  ombudsmen t h e  same p r o t e c t i o n  f r o m  c i v i l  s u i t s ,  a nd  t h e  
p r i v i l e g e  n o t  t o  t e s t i f y ,  a s  a f f o r d e d  o u r  S t a t e  Ombudsman. T he  
b e n e f i t s  o f  t h e s e  p r o v i s i o n s  w i t h i n  t h e  A l a s k a  S t a t e  Ombudsman 
S t a t u t e  h a v e  a l r e a d y  r e a c h e d  c e r t a i n  l o c a l  g o v e r n m e n t s  i n  t h i s  
S t a t e  b y  v i r t u e  o f  t h e i r  c o n t r a c t i n g  w i t h  t h e  S t a t e  Ombudsman f o r  
ombudsman s e r v i c e s  ( i . e .  J u n e a u ) .  I t  w o u ld  b e  c o n s i s t e n t  t o  
i n c l u d e  s i m i l a r  p r o v i s i o n s  a s  p r o p o s e d  f o r  m u n i c i p a l  ombudsmen .
P a s s a g e  w i l l  e n s u r e  t h a t  m u n i c i p a l  ombudsmen i n  t h i s  S t a t e  c a r r y  
o u t  t h e i r  d u t i e s  a s  p r e s c r i b e d  b y  la w  w i t h o u t  r e s e r v a t i o n ;  and  
p r o v i d e  c i t i z e n s  who w i s h  t o  r e p o r t  m a t t e r s  t o  a n  Ombudsman, o r  
w i t n e s s e s  c om in g  b e f o r e  an  Ombudsman, t h e  c o n f i d e n t i a l i t y  t o  w h ic h  
t h e y  a r e  e n t i t l e d .
The  a p p e n d i c e s ,  i n c l u d i n g  m o d e l s t a t u t e s  f r o m  t h e  A m e r ic a n  B a r  
A s s o c i a t i o n  and  t h e  H a r v a r d  J o u r n a l  on  L e g i s l a t i o n ,  p r o v i d e  
s i g n i f i c a n t  j u s t i f i c a t i o n  f o r  p a s s a g e  o f  t h i s  l e g i s l a t i o n .

P r e p a r e d  b y :
M i c h a e l  P .  M i l l s
M u n i c i p a l  Ombudsman, A n c h o ra g e
( P a s t  P r e s i d e n t ,  U . S .  A s s o c i a t i o n  o f  Ombudsmen)
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I .  I n t r o d u c t i o n

Year after year. Ombudsman proposals have been introduced in a 
majority of the state legislatures in the United S tates.1 Legislation has 
been passed for state-wide Ombudsmen in H aw aii. N ebraska. Iowa, and 
.Alaska.2 The word "O m budsm an." Swedish in origin, means ...

19751 S T A T E ' " O M B U D S M A M  L h O l X L A l I U X

Q. Section 17. O m b u d s m a n’s Immunities

(a) NO PRO CEED IN G , CO N CLU SIO N , RECOM M EN ­
DATION, OR REPO RT O F T H E  OM BUDSMAN OR 
M EM BER OF HIS STA FF SHALL BE RE VIEW ABLE IN  
ANY COURT;
(b) T H E  OMBUDSMAN AND HIS S T A FF  SHALL HAVE 
T H E  SAME IM M U N ITIES FRO M  CIV IL AND CRIM I­
NAL LIA BILITIES AS A JU D G E O F T H IS  STATE.
(c) T H E  OMBUDSMAN AND HIS ST A FF SHALL N O T 
BE COM PELLED T O  T E ST IFY  OR PRODUCE EVI­
D EN CE IN  ANY JU D ICIA L OR A D M IN ISTRATIVE 
PROCEED ING  W IT H  R ESPEC T T O  ANY M A TTER 
INVOLVING T H E  EX ER C ISE O F T H E IR  OFFICIAL 
DUTIES EX C EPT AS MAY BE N ECESSA RY  TO EN ­
FORCE THIS ACT.

COM M ENT, (a) Sub-section (a) precludes judicial re­
view of the Om budsm an’s work, unless, of course, he 
has violated the Act.

(b) This sub-section avoids litigation and harass­
ment by an uncooperative agency, but does not preclude

78. Hawaii R rv . S ta t . 55 96-13, -16 (1968).
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prosecution for serious misconduct, or removal from 
office (§ 8(a)).

(c) This sub-section acts with § 11(h) to protect the 
secrecy and confidentiality of information obtained— in 
order to instill public confidence in his work; it also 
prevents unnecessary interruptions of his work to testify, 
while allowing him to proceed in court whenever neces­
sary (§ 1 l(i)).

Section 17(a) precludes judicial review of the proceedings, conclu­
sions, recommendations, or reports of the Om budsm an or members of 
his staff. Judicial review is likewise forbidden in the Nebraska statute 
and the Hawaii statute except if in H aw aii the Ombudsman con­
travenes the provisions of the statu te.79 The Iowa law is silent on the 
subject I t  would seem to be implicit in the ABA Model Statute and 
the N ebraska statute tha t if the Ombudsman violates the Ombudsman 
statute his actions are subject to court- review. ••

Section 17(b) further provides that the Ombudsman and staff shall 
have the same imihunities from civil and criminal liabilities as a-judge 
of the state. Somewhat similar language is used in the Hawaii statute 
except staff are omitted.80 Iowa provides for no civil action except 
removal from office under Iowa law against the Citizens’ Aide or his 
staff unless an act or omission is actuated by malice or is grossly 
negligent.81 There is no provision in the N ebraska statute with respect 
to immunity from civil and criminal liabilities. "

Section 17(c) specifically gives the Ombudsman and his staff im­
munity from being -compelled to testify or produce evidence in any 
judicial or administrative p~ ceeding with respect to any m atter in­
volving the exercise of their official duties except such testimony or 
evidence tha t might be necessary to enforce the A c t Somewhat similar 
language is used in the N ebraska statute as to both judicial or adminis­
trative proceedings and in the Hawaii and Iowa statutes as to court 
proceedings.82 As written, the Ombudsman and his staff may v o lu n  ­
tarily testify, but cannot be compelled to do so at least in the state j 
courts. I t is the inability to compel the Ombudsman and his staff to ? 
testify in the state courts which protects the confidentiality of the* 
information obtained by the Ombudsman. Application of the 
privileged communication immunity by statute to the activities of the 
Ombudsman is important to the Ombudsman office. However, it is 
submitted that the state Ombudsman and his staff can be compelled to . 
testify in the federal courts823—a problem which would have to b e .

79. N e b . R e v . S t a t .  § 81-8,253 (Supp. 1969): F - w a i:  R e v . S t a t .  § 96-17 (1968).
80. Ha w a ii  R e v . S t a t . § 96-17 (1968).
81. I o w a  C o d e  A n n . § 601G.20 (Supp. 197-1).
82. N e b . R e v . S t a t . § 81-8,2SJ (Supp. 1969); H a w a ii R e v .  S t a t . § 96-17 (1966); I ow a  

C o d e  A n n . 5 601G.20 (Supp. 1974).
82a. Raymond A . Cornell, Deputy C itizen 's Aide for Corrections, Iow a, was subpoenaed to
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resolved by appropriate ft-feral legislation.8? T hat a complaint- 
handling official appointed by,-responsible to, and serving a t the 
pleasure of the executive has no immunity at all, is one of the reasons 
the use of the tenn Ombudsman” should be confined to those coming 
within the definition given at the outset of this article
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C. Section 3. Definitions 
AS USED IN THIS ACT,
(a) “AGENCY” MEANS ANY D EPARTM ENT, OR­
GANIZATION, BOARD, COMM ISSION, COUNCIL, 
IN ST ITU TIO N  OR O TH ER GOVERNM ENTAL EN ­
T IT Y  OF   --------
(NAME OF STATE], AND ANY O FFICIA L, OFFICER, 
EM PLOYEE, OR M EM BER T H E R E O F ACTING OR 
PURPORTING TO  ACT BY REASON OF HIS CON­
N EC TIO N  W IT H ---------------------------------------------------------
(NAME OF STATE], EXCEPT:

(1) ANY COURT, OR JU D G E AND APPURTE­
N AN T JUD ICIA L STAFF;

(2) T H E  LEGISLATURE, ITS  MEMBERS, ITS 
CO M M ITTEES, ITS STAFF AND ITS EMPLOYEES;

(3) T H E  GOVERNOR AND HIS PERSONAL 
STAFF;

((4) (ALTERNATE A) ANY POLITICAL SUBDIVI­
SION OF TH E STATE;]

((4) (ALTERNATE B) MAYORS. COUNCIL MEM­
BERS, AND JUDGES OF ANY POLITICAL SUBDIVI­
SION  AND T H E IR  PERSONAL STAFFS;]

(5) ANY MULTI-STATE GOVERNM ENTAL EN­
T IT Y .
(b) AN “ACT O F AN AGENCY” MEANS ANY ACTION, 
D ECISION , FAILURE TO .^CT, OMISSION, RULE OR 
REG U LATION, IN TERPRETATIO N , RECOM M EN­
DATION, POLICY, PRACTICE OR PROCEDURE OF 
ANY AGENCY.
(c) “ PERSO'N” MEANS ANY INDIVIDUAL. AGGRE­
GATE OF INDIVIDUALS, CORPORATION, PART­
N ER SH IP, OR UNINCORPORATED ASSOCIATION.

COM M ENT.

4. Local government exclusion from or inclusion in the Om- 
. budsm an’s jurisdiction is left to the decision of the legislature. If 
political subdivisions are to be excluded (as in Nebraska), appropriate 
language is recommended in the ABA Model Statute. If local govern­
ment is to come within the jurisdiction of the Ombudsman, then the 
ABA Model Statute recommends that the phrase “and local” be in­
cluded in the legislative purpose (section one) and further that consid­
eration be given to exclude in the section three definition of “agency" 
certain local officials. Both Iowa and Hawaii have jurisdiction over

19. I o w a  C o d e  A n n . 3 60 lG . I-2(a) (Supp. 1974); N e b . R e v . S t a t . 3 81-3.240( I) (Supp. 
1969).

20. H a w a ii R e v . S t a t . 3 9 6 -l(a X l) (Supp. 1974).
21. H a w a i i  R e v . S t a t . 3 96-l(aX2) (1968); I ow a C o d e  A n n . 3 6 0 lG .l-2 (b ) (Supp. 1974).
22. N e b . R e v . S t a t . 3 S I-3 .240(lXb) (Supp. 1969).
2J. H a w a ii R e v . S t a t . 3 96-l(ax6) (Supp. 1974).



A P P E N D I X  A, p. 4 of  4

USIVERSITV OF'MIAMI LI II' REVIEW (V o l. X X I X

local government, but only the Hawaii law makes provision (by a 1974 
amendment) for an exclusion for mayors and councils of the various 
counties.2-1 <

It is appropriate to discuss a t this point several problems in 
connection with local government. It- is obvious that omitting local 
government from the jurisdiction of the state Ombudsman does not 
prevent the creation of the uffice by a political subdivision of the state.
On the other hand, the comment to section one does raise the question 
(originally posed by Professor L. Harold Levinson, a member of the 
Ombudsman Committee) whether inclusion of local government will 
be interpreted as preempting to the state jurisdiction over both state 
and local agencies to prevent a  local government from establishing its 
own local Omoudsman. The ABA Model Statute does not address this 
point, but this writer believes that the question must be answered in 
the affirmative. The problem of immunities of the local Ombudsman 
discussed hereafter under section 17 points to the desirability of state 
legislation covering the subject of local government. Either a state 
should give its Ombudsman jurisdiction over both local and state 
agencies or a state should have several statutes, one permitting loca’ | 
government to establish a local Ombudsman under the detailed provi- ]
sions of a state statute and the other establishing a state Ombudsman I
without local jurisdiction.25 . . I

Another possible alternative suggested by Professor Levinson is to 
have a statute provide for a state-wide Ombudsman without local 
jurisdiction but to give enabling authority for any local government to 
establish a local Ombudsman with essentially the same attributes and 
powers, subject to some variations.26

5. It is made d ear in the ABA Model Statute and the three state 
statutes that multi-state government entities are exempt from the 
jurisdiction of the Ombudsm an.27 However, the language of the ABA 
Model Statute and the Hawaii statute is preferable, because o f its 
simplicity, to the language of the N ebraska and Iowa statutes, the 
latter stating, "any instrumentality formed pursuant to an interstate 
compact and answerable to more than one state."

6. The ABA Model Statute like Iow a does not specify an exclu­
sion for federal agencies because it was deemed superfluous in view of 
constitutional limitations. However, the Hawaii and Nebraska statutes 
do contain such an explicit exclusion.23

24. Ha w a ii R e v . S t a t .  § 96-l(aX7X8) (Supp. 1974).
25. For example, the Georgia legislature passea in 1974. H .B . AS amending the A tlanta C ity  

Charter providing for an Ombudsman. On opinion o f the C ity  Attorney to the effect that the state 
law was improper, the C ity  Council passed its own Ombudsman ordinance.

26. Letters from Professor L . Harold Levinson to Bernard Fran k. Oct. 20. I97J. and Jan.
I I .  1974.
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You  w i l l  f i n d  a t t a c h e d  a  M o d e l  Ombudsman S t a t u t e  f o r  
S t a t e  G o v e rn m en ts  (p a g e s  1 - 1 5 ) ,  t h e  A m e r ic a n  B a r  A s s o c i a ­
t i o n  r e s o l u t i o n  o n  t h e  Ombudsman (p a g e  1 6 ) ,  a n d  a  
recom m ended  b i b l i o g r a p h y  o n  t h e  Ombudsman ( p a g e s  1 7 - 1 9 ) .

The Ombudsman C o m m i t t e e ,  S e c t i o n  o f  A d m i n i s t r a t i v e  
L aw , A m e r ic a n  B a r  A s s o c i a t i o n ,  c o n c lu d e d  s e v e r a l  y e a r s  a g o  
t h a t  a  u n i f o rm  S t a t e  Ombudsman A c t  w as  n o t  n e e d e d  i n  t h i s  
c o u n t r y  b u t  t h a t  a  M ode l Ombudsman S t a t u t e  w o u ld  s e r v e  a 
v e r y  u s e f u l  p u r p o s e .

A t t h e  r e q u e s t  o f  t h e  Ombudsman C o m m i t t e e ,  Y a l e  
L e g i s l a t i v e  S e r v i c e s  u n d e r t o o k  t o  p r e p a r e  a Mo-^.el Ombudsman 
S t a t u t e  f o r  S t a t e  G o v e rn m e n t s .  E dw a rd  G. G r o s s m a n ,  a 
s t u d e n t  a t  Y a l e  U n i v e r s i t y  Law S c h o o l ,  a c t e d  a s  p r o j e c t  

. c o - o r d i n a t o r  a n d  p r e p a r e d  a  f i r s t  d r a f t  o f  a M o d e l  
Ombudsman S t a t u t e  f o r  S t a t e  G o v e r n m e n t s .  The M o d e l  
S t a t u t e  a s  p r e p a r e d  b y  Y a l e  L e g i s l a t i v e  S e r v i c e s  was 
r e v i e w e d  by  a  s p e c i a l  c o m m i t t e e  o f  t h e  Ombudsman C om m it te e  
and  t h e  comments o f  t h e  c o m m i t t e e  m em be rs  a r e  r e f l e c t e d  i n  
t h e  f i n a l  d r a f t  o f  t h e  M o d e l S t a t u t e  a t t a c h e d  h e r e t o .  The 
M o d e l  S t a t u t e  d ra w s  h e a v i l y  o n  P r o f e s s o r  W a l t e r  G e l l h o r n ' s  
U n o f f i c i a l  M od e l Ombudsman S t a t u t e .  P r o f e s s o r  G e l l h o r n ,  
who i s  a  member o f  t h e  s p e c i a l  c o m m i t t e e ,  g ave  h i s  c o n s e n t  
t o  t h e  u s e  o f  h i s  U n o f f i c i a l  M o d e l  Ombudsman S t a t u t e  a s  a 
b a s e  t o  p r e p a r e  t h e  M od e l Ombudsman S t a t u t e  f o r  S t a t e  
G o v e rn m e n t s .

The M ode l Ombudsman S t a t u t e • f o r  S t a t e  G o v e rn m e n t s  
m e e t s  t h e  tw e lv e  (T2~) e s s e n t i a l s  of~an~~OmSudsman S t a t u t e 
s e t  f o r t h  i n  t h e  r e s o l u t i o n  a d o p t e d  b y  t h e  ~House o f  
D e l e g a t e s  o f  t h e  A m e r ic a n  B a r  A s s o c i a t i o n  i n  19  69  a s  
re com m ended  by  t h e  Ombudsman C o m m i t t e e  t h e n  h e a d e d  by  
P r o f e s s o r  K e n n e th  C u lp  D a v i s  a n d  am ended  i n  1 9 7 1 .

T h i s  M ode l Ombudsman S t a t u t e  f o r  S t a t e  G o v e rn m e n t s  
i s  i s s u e d  by  t h e  Ombudsman C o m m i t t e e ,  S e c t i o n  o f  A d m in i s ­
t r a t i v e  Law , A m e r ic a n  B a r  A s s o c i a t i o n ,  b u t  r e p r e s e n t s  a 
j o i n t  w o rk  p r o d u c t  o f  t h e  Y a l e  L e g i s l a t i v e  S e r v i c e s  and  
t h e  Ombudsman C o m m i t t e e ,  S e c t i o n  o f  A d m i n i s t r a t i v e  Law , 
A m e r ic a n  B a r  A s s o c i a t i o n .  The b i b l i o g r a p h y  was p r e p a r e d  
b y  M r . G ro s sm an .

The Ombudsman C om m it te e  e x t e n d s  i t s  a p p r e c i a t i o n  t o  
Y a l e  L e g i s l a t i v e  S e r v i c e s  and  t o  E dw a rd  G„ G ro s sm a n ,

B e r n a r d  F r a n k ,  C h a i rm a n
Ombudsman C om m it te e
S e c t i o n  o f  A d m i n i s t r a t i v e  Law
A m e r ic a n  B a r  A s s o c i a t i o n
9 3 1  H a m i l t o n  M a l l
A l l e n t o w n ,  P e n n s y l v a n i a  1 8 1 0 5
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American Bar A ssociation R eso lu tion

The fo llow in g  R eso lu tion  dealing w ith the estab lishment o f  an Ombudsman was adop ted by  the Am erican Bar 
Association a t the M idyear Meeting o f  the House o f Delegates in 1 9 6 9 :

Be it  R eso lved , T h a t the American Bar Association recom m ends:

1. T ha t state and loca l governments o f  the Un ited  States should give considera tion  to  the  
estab lishm ent o f  an ombudsman au thorized  to  inqu ire  in to  adm inistrative action  and to  m ake pub lic  
c ritic ism .

2 . T ha t each sta tu te  o r o rd inance establishing an om budsm an should con ta in  the fo llow in g  
tw e lve essentials: (1 )  au th o rity  o f  the om budsm an to  critic ize  a ll agencies, o ffic ia ls , and pub lic  
em p loyees except c ou rts  and th e ir personnel, legislative bodies and their personne l, and the ch ie f 
execu tive and his pe rsona l s ta ff; (2 ) independence o f  the ombudsman from  con tro l b y  any  o th e r 
o ff ic e r , except fo r  his responsib ility  to  the legislative b o d y ; (3 ) appo in tm en t b y  the legislative b od y  
o r appo in tm en t by  th e  executive w ith con firm ation  by a designated p rop o rt ion  o f  the legislative 
b ody , p re fe rab ly  m o re  thap a m a jo rity , such as tw o-th ird s ; (4 ) indepedence o f  the om budsm an 
th rough  a long te rm , n o t  less than five  years, w ith freedom  from  rem ova l excep t f o r  cause, 
determ ined by m ore  than  .a m a jo rity  o f  th e  legislative b od y , such as tw o-th ird s ; (5 ! a high salary 
equ iva len t to  that o f  a designated top  o ff ic e r ; (6 ) freedom  o f the  ombudsman to  em p loy  his own 
assistants and to  de legate to  them , w ith ou t restra ints o f  civil service and c lassification acts; (7 ) 
f r t  adorn o f  the om budsm an to  investigate any act o r  fa i lu re  to  act by any agency, o ff ic ia l, o r  pub lic  
em p loyee ; (8 ) access o f  th e  ombudsman to  a ll pub lic records he fin d s  relevant to  an investigation ; (9 ) 
a u th o r ity  to  inqu ire in to  fa irness, correctness o f  find ings, m otiva tion , adequacy af reasons, 
e ffic ien cy , and p rocedu ra l p rop rie ty  o f any  action o r inaction b y  any agency, o ff ic ia l, o r  pub lic  
em p loyee ; (1 0 ) d isc re tiona ry  power to  determ ine what com p la in ts to  investigate and to  de te rm ine 
w hat criticism s to  m ake  o r  to  pub lic ize ; (1 1 ) o p p o rtu n ity  fo r  any agency, o ff ic ia l, o r  pub lic  
em p loyee  critic ized by  the  ombudsman to  have advance notice o f  the criticism  and to  pub lish w ith 
the critic ism  an answering statem ent; (1 2 ) im m unity  o f  the ombudsman and his s ta ff f rom  civ il 11 I / ' ” 
liab ility  on account o f  o ff ic ia l action .

3 . T ha t fo r  the pu rpose o f  determ ining the w o rk ab ility  o f  the ombudsman idea w ith in  the 
Federa l governm ent, th e  Federal government shou ld  experim ent with the estab lishm ent o f  an 
om budsm an o r  om budsm en fo r  lim ited geographical area o r  areas, fo r  a specific agency o r  agencies 
o r  fo r  a lim ited phase c r  lim ited phases o f Federal activ ity .

4 . T h a t estab lishm ent o f a Federal government-w ide ombudsman program  shou ld  await 
find ings based upon the  experim entation  recomm ended.

B e it  Further R eso lved . That the Section o f  A dm in istrative Law is au thorized  to  present the 
views o f  the Association and to  encourage the estab lishment o f  ombudsmen iii accordance w ith the 
provisions o f  this R eso lu tion , by a ll necessary and app rop ria te  means.
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S ec tio n  603. Judicial review.

No proceeding or decision of the Ombudsman may be reviewed in 
any court, unless it contravenes the provisions of this Act. •

Section 604. Immunity of the Ombudsman.

The Ombudsman has the same immunities from civil and criminal I j 
liability as a judge of this state. ( i

Section 605. O m b u d s m a n s  privilege not to testify.

The Ombudsman and his staff shall not testify in any court with 
respect to matters coming to their attention in the exercise or purported 
exercise of their official duties except as may be necessary to enforce 
the provisions of this Act

COMMENT

S ection  603. Judicial Review.

This section prevents an agency or official from securing judicial 
review of the Om budsm an’s recommendations. Since the Ombuds­

man has no power to revise agency actions, it is unlikely that 
anyone would be held to have standing to object to his recom­
mendations. However, since the institution is new  in this country, 
one cannot be certain how the law will develop. This provision is 
included to guarantee that the Ombudsman w ill not be freq u en tly . 
involved in litigation when an agency disagrees w ith his appraised 
of its actions.

S ec tio n  604. Immunity of the O m b u d s m a n .

The Ombudsman is given the immunities from civil and criminal 
prosecution that are enjoyed by a. state judge. T he most significant 
of these is immunity from liability for defam ation arising out of 
statem ents made in the exercis* of his duties.

S ec tio n  605. O m b u d s m a n’s privilege not to testify.

The purpose of this section is to encourage people to cooperate 
w ith the Ombudsman, without fear that he will divulge informa­
tion disclosed to him in confidence. This section also protects the 
Ombudsman and his staff from the em barrassm ent and interrup­
tion of having to testify in regard to cases they have investigated.
However, since the Ombudsman may need recourse to the  courts 
to perform  his duties under this act, this privilege is not w ithheld 
from him. I t;  most likely use is to enforce his subpoena power 
under section 403. He may also testify in regard  to the penalty  for 
obstruction under section 607.

A P P E N D I X  D, p. 1 of
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Ombudsman Committee

Chairman {/ice Chairman
Bernard Frank (USA) Alex B. Weir (Canada)

Novem be r 1 7 ,  1 9 7 8

M s . K a r l a  L .  F o r s y t h e  
O m bud sp e rso n
M u n i c i p a l i t y  o f  A n c h o ra g e  
O f f i c e  o f  t h e  Ombudsman 
P ou ch  6 - 6 5 0
A n c h o r a g e ,  A l a s k a  9 9 5 0 2  
D e a r  M s . F o r s y t h e :

T h an k  y o u  f o r  t h e  c o p y  o f  t h e  l e t t e r  t o  P e t e r  
F r e e m a n .  Y ou  r a i s e d  two p o i n t s :

1 .  C o n f i d e n t i a l i t y  o f  c o m m u n ic a t i o n s  b e tw e en  
c o m p l a i n a n t s  a n d  y o u r  o f f i c e .  T h i s  p r o b l e m ,  p l e a s e  n o t e  
p a g e s  4 3 9  t o  4 4 1  i n c l u s i v e  f r o m  my a r t i c l e  o n  " S t a t e  
Ombudsman L e g i s l a t i o n  i n  t h e  U n i t e d  S t a t e s " ,  S e c t i o n  1 7 ,  
p a g e s  1 3 - 1 4 ,  o f  t h e  M od e l Ombudsman S t a t u t e ,  a n d  p a g e s  4 7 - 4 8  
o f  my a r t i c l e  o n  t h e  N e b r a s k a  P u b l i c  C o u n s e l .  T h i s  p r o b l e m  
was d i s c u s s e d  a t  o n e  o f  t h e  w o r k s h o p s  a t  t h e  D a y t o n  c o n f e r e n c e .
The  p r o b l e m  w i t h  l o c a l  g o v e r n m e n t  i s  t h a t  t h e  o n l y  i t e m  on  t h e  
s u b j e c t  i s  a  l o c a l  o r d i n a n c e  and  t h e n  t h e  im m u n i ty  e x t e n d s  o n l y  
r n  t h o s e  c o u r t s  w h ic h  a r e  s u b j e c t  t o  t h e  j u r i s d i c t i o n  o f  t h e  ,
l o c a l  g o v e r n m e n t s . You w i l l  n o t  h a v e  im m u n i t y  i n  t h e  s t a t e  ✓
c o u r t s  a n d  c e r t a i n l y  n o t  i n  t h e  f e d e r a l  c o u r t s .  H ow e v e r ,  i f  I  
w e re  y o u  I  w o u ld  do w h a t  I  c o u l d  o n  t h e  l o c a l  l e v e l  a n d  y o u  w i l l  
n o t e  t h e r e  a r e  s e c t i o n s  o n  im m u n i t y  i n  t h e  F l i r . t  C h a r t e r ,  p ag e  
2 0 ,  a n d  t h e  D e t r o i t  C h a r t e r ,  S e c t i o n  4 - 3 1 5 .  Th e  s t a t e  s t a t u t e  
m ig h t  b e  n e c e s s a r y  t o  prc. .-.ect y o u  i n  t h e  s t a t e  c o u r t s  b u t  t h i s  
w o u ld ,  o f  c o u r s e ,  n o t  p r e c l u d e  b e i n g  s u b p o e n a e c F ' f o r  a f e d e r a l  
c o u r t .  Y o u r  o n l y  h o p e  t h e r e  w o u ld  b e  t o  h a v e  a  f e d e r a l  s t a t u t e  
t o  c o v e r  t h i s  s u b j e c t .  T h e r e  r e m a in s  a  g r e a t  d e a l  o f  w o rk  i n  
t h i s  p a r t i c u l a r  a r e a .  I  w o u ld  s u g g e s t  t h a t  y o u  w r i t e  t o  
W i l l i a m  P .  A n g r i c k ,  I I ,  O f f i c e  o f  t h e  C i t i z e n s '  A id e ,  5 1 5  E a s t  
T w e l f t h  S t r e e t ,  D es  M o in e s ,  I o w a ,  5 0 3 1 9 ,  b e c a u s e  h i s  o f f i c e  h a s  
b e e n  i n v o l v e d  i n  s e v e r a l  c a s e s  i n v o l v i n g  f r e e d o m  f r o m  subpoenc . 
i n  a f e d e r a l  c o u r t .  The e a r l y  p a r t  o f  t h i s  y e a r ,  a  F e d e r a l  J u d g e  up ­
h e l d  t h e  c o n f i d e n t i a l i t y  o f  t h e  I o w a  Ombudsman r e c o r d s  o n  t h e  
b a s i s  t h a t  t h e r e  was no f e d e r a l  i n t e r e s t  i n v o l v e d  and  t h e  s t a t e  
p o l i c y  s h o u l d  p r e v a i l  a s  r e f l e c t e d  i n  t h e  S t a t u t e  g r a n t i n g  
im m u n i t y .

Address correspondence to the Chairman 
931 Hamilton Mall, P. O . Box 419. Allentown. PA 18105. U .S .A . Telephone (215) 435-8091
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Ms. K a r l a  L .  F o r s y t h e  
P ag e  2
N ovem be r 1 7 ,  1 9 7 8

2 .  W i t h  r e s p e c t  t o  p r o v i s i o n s  c o n t a i n i n g  n o n ­
r e t a l i a t i o n  s e c t i o n s ,  I  w o u ld  r e f e r  y o u  t o  p a g e  44  o f  t h e  
N e b r a s k a  a r t i c l e ,  S e c t i o n  1 3 ( e )  o f  t h e  M o d e l  S t a t u t e ,  and  
p ag e  4 3 2  o f  t h e  U n i v e r s i t y  o f  M iam i a r t i c l e .  O f f h a n d ,  I  
f o u n d  o n l y  a  s e c t i o n  on  t h i s  i n  t h e  N e b r a s k a  s t a t u t e .

I f  y o u  w i s h  t o  d i s c u s s  t h i s  f u r t h e r ,  p l e a s e  c o n t a c t
m e .

BF : d c
E n c l o s u r e s



DATE:
TO:
FROM: 
THRU: 
THRU: 
SUBJECT :

A P P E N D I X  F .  p .  1  o f  2

U 3 N

M UN IC IPAL ITY  OF ANCHORAGE 
MEMORANDUM

R E C E I V E D

J u l y  6 ,  1 9 9 0
M i c h a e l  M i l l s ,  Ombudsman
K e v i n  F i n n i g a n ,  A s s i s t a n t  M u n i c i p a l  A t t o r n e y  i f

J am es  E .  R am se y ,  D e p u t y  M u n i c i p a l  A t t o r n e  r
R i c h a r d  P .  K i b b y ,  M u n i c i p a l  A t t o r n e y J ^ ^
MOA v .  R o b e r t  H . S t a f f o r d
S u p e r i o r  C o u r t  C a se  N o . 3AN -89- " 3 9 7  C i v i l

J U L  121990

Office of the Cmbudr.maij

You h a v e  a s k e d  w h e t h e r  AMC 2 . 6 0 . 1 2 0 ( C )  p r o v i d e s  a u t h o r i t y  t o  
e x em p t t h e  Ombudsman f r o m  h o n o r i n g  a s u b p o e n a  t o  t e s t i f y  a t  a 
t r i a l .
SHORT ANSWER
AMC 2 . 6 0 . 1 2 0 ( C )  d o e s  n o t  p r o v i d e  a r e c o g n i z a b l e  p r i v i l e g e  e x e m p t ­
i n g  t h e  Ombudsman f r o m  h o n o r i n g  a s u b p o e n a  and  t e s t i f y i n g  a t  
t r i a l .
FACTS
M r. S t a f f o r d  h a s  a d v i s e d  t h e  Ombudsman and h i s  a s s i s t a n t  t h a t  he  
w ou ld  b e  i s s u i n g  them  a s u b p o e n a  t o  a p p e a r  and  t e s t i f y  a t  h i s  
u p c om in g  t r i a l .  M r . S t a f f o r d  h ad  p r e v i o u s l y  f i l e d  a c o m p l a i n t  
w i t h  t h e  Om budsm an 's  o f f i c e  c o n c e r n i n g  a l l e g e d  i m p r o p r i e t i e s  by 
an  e m p lo y e e  a t  t h e  P a r k s  and  R e c r e a t i o n  D e p a r tm e n t .  The  
Ombudsm an 's  o f f i c e  made an  i n i t i a l  i n q u i r y  i n t o  t h e  m a t t e r  b u t  
d i d  n o t  i n v e s t i g a t e  t h e  m a t t e r  b e c a u s e  o f  p e n d i n g  l i t i g a t i o n .
D ISCUSS ION
AMC 2 . 6 0 . 0 7 0 ( C )  s t a t e s :

T he  Ombudsman s h a l l  p r o t e c t  t h e  c o n f i x  i t i a l i t y  o f  com ­
p l a i n a n t s  o r  w i t n e s s e s  c om in g  b e f o r e  th em  e x c e p t  i n s o f a r  
a s  d i s c l o s u r e  may be n e c e s s a r y  t o  e n a b l e  t h e  Ombudsman 
t o  c a r r y  o u t  h i s  d u t i e s .

The a b o v e  p r o v i s i o n  d o e s  n o t  p r o v i d e  a p r i v i l e g e  f r o m  h o n o r i n g  a 
s u b p o e n a  o r  t e s t i f y i n g  i n  c o u r t .  I n s t e a d ,  AMC 2 . 6 0 . 0 7 0 ( C )  p r o h i ­
b i t s  t h e  Ombudsman f r o m  v o l u n t a r i l y  d i s c l o s i n g  i n f o r m a t i o n
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M ic h a e l  M i l l s r Ombudsman 
J u l y  6 ,  1 9 9 0  
P a g e  2

o b t a i n e d  f r o m  c o m p l a i n a n t s  and w i t n e s s e s  e x c e p t  i n s o f a r  a s  d i s ­
c l o s u r e  may be  n e c e s s a r y  t o  e n a b l e  t h e  Ombudsman t o  c a r r y  o u t  h i s  
d u t i e s .  The S t a t e  Omoudsman i s  a f f o r d e d  p r o t e c t i o n s  n o t  g i v e n  t o  
t h e  M u n i c i p a l  Ombudsma/i. AS 2 4 . 5 5 . 2 6 0  s t a t e s  t h a t  " t h e  ombudsman 
and  t h e  s t a f f  o f  t h e  om budsm an 's  o f f i c e  may n o t  t e s t i f y  i n  a 
c o u r t  r e g a r d i n g  m a t t e r : ;  c om in g  t o  t h e i r  a t t e n t i o n  i n  t h e  e x e r c i s e  
o r  p u r p o r t e d  e x e r c i s e  o f  t h e i r  o f f i c i a l  d u t i e s  e x c e p t  a s  may be 
n e c e s s a r y  t o  e n f o r c e  t n e  p r o v i s i o n s  o f  t h i s  c h a p t e r . "  B a s e d  on  
AS 2 4 . 5 5 . 2 6 0 ,  t h e  S t a t e  Ombudsman may r e f u s e  t o  t e s t i f y  a s  a w i t ­
n e s s ,  A l a s k a  R u l e  o f  C o u r t  5 0 1  r e c o g n i z e s  c e r t a i n  p r i v i l e g e s  
f r o m  t e s t i f y i n g  i n  c o u r t .  Among t h o s e  r e c o g n i z e d  a r e  p r i v i l e g e s  
p r o v i d e d  i n  e n a c tm e n t s  o f  t h e  A l a s k a  L e g i s l a t u r e .  A l a s k a  R u l e  o f  
C o u r t  5 0 1  t h u s  w o u ld  r e c o g n i z e  t h e  p r i v i l e g e  o f  t h e  S t a t e  
Ombudsman p u r s u a n t  AS 2 4 . 5 5 . 2 6 0  f r o m  t e s t i f y i n g  a s  p r o v i d e d  by  
s t a t e  l a w .  No s u c h  p r o t e c t i o n  i s  r e c o g n i z e d  f o r  t h e  M u n i c i p a l  
Ombudsman.
P l e a s e  c o n t a c t  t h i s  o f f i c e  i f  we may b e  o f  f u r t h e r  a s s i s t a n c e .

K F : l d
M /M ILLS1
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A l a s k a  St a t u t e s

L egislature

Chapter 55. Office of the Ombudsman.

dec. 24.551240. Ju d ic ia l review . A proceeding or decision of the 
- ombudsman' m aybe reviewed in superior court only to determine" i f  It 

is contrary to the provisions of this chapter. (§ 1 ch 32 SLA 1975)

Sec. 24.55.250. Im m unity  of the om budsm an. A civil action may 
not be brought against the ombudsman or a member of the 
ombudsman’s staff for anything done, said or omitted in performing 
the ombudsman's duties or responsibilities under this chapter. (§ 1 ch 
32 SLA 1975)

Sec. 24.55J260. O m budsm an 's privilege n o t to testify. The 
ombudsman and the staff of the ombudsman may not testify in a court 
regarding m atters coming to their attention in the exercise or 
purported exercise of their official duties except as may be necessary 
to enforce the provisions of this chapter. (§ 1 ch 32 SLA 1975)
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Alaska Statutes

A r t ic le  4. O lde r A la skan s Comm iss ion .

Sec. 44.21.231. Office of the  long te rm  ca re  om budsm an. 
(a) The office of the long term care ombudsman is established in the 
commission.

(b) The ombudsman shall be hired by the commission. A member of 
the commission who has a financial interest in a long term care facil­
ity in the state, or who has any other conflict of interest, may not 
participate in the hiring of the ombudsman. The ombudsman is a  full­
time position in the classified service.

(c) The ombudsman may not have a financial interest in a long 
term  care facility in the state. The commission shall adopt regulations 
to ensure that the ombudsman, and employees and volunteers of the 
office, do not have a conflict of interest or an appearance of a conflict of 
interest. (§ 2 ch 108 SLA 1988)

Sec. 44.21.235. C on fid en tia lity , (a) Records obtained c main­
tained by the ombudsman are confidential, are not subject to inspec­
tion or copying under AS 09.25.110 —  09.25 .120 and, except as pro­
vided in (b) o f this section, may be disclosed on ly at the discreuon o f 
the ombudsman.

(b) The identity o f a complainant or an o lder A laskan on whose 
beha lf a complaint is made may not be disclosed w ithout the consent 
o f the identified person or the person's legal guardian, unless required 
by court order. (3 2 ch 108 SLA 1988)

Sec. 44 .21.236. Im m un ity  from  liab ility , (a) A person who, in 
good faith, makes a complaint described in AS 44 .21 .232 is immune 
from civil o r crim inal liab ility  that might otherwise exist for making 
the complaint.

(b) The ombudsman, or an employee, volunteer, o r other represen­
tative o f the office, is immune from civil or crim inal liab ility fo r the 
good faith performance o f official duties. (§ 2 ch 108 SLA 1988)
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/  UNITED STATES - ALASKA

"Kimberly Shinn v. Charles Dexter, et al."
4FA -81-1736-Civ. (Alaska S.C.) Order June 8, 1982

OMBUDSMAN OFFICES - CONFIDENTIALITY*

The plaintiff sought to compell the testimony of a staff member of the 
Office of Ombudsman for Alaska at trial. The Office of Ombudsman had 
investigated a complaint which related to the plaintiff's present legal 
action. The Office of Ombudsman brought a Motion to Strike the staff 
member's name from the Witness List and a Protective Order barring the 
production of witnesses on documents from the office of Ombudsman. The 
Ombudsman’s motion was based primarily on the confidentiality provisions 
of the statute: AS 24.55.160(b) "The Ombudsman shall maintain 
confidentiality with respect to all matters and the identities of the 
complainants or witnesses coming before him except insofar as disclosures 
may be necessary to enable him to carry out his duties and to support his 
recommendations."; and on AS 24.55.2S0 "The Ombudsman and his staff may 
not testify in a court regarding matters coming to their attention in the 
exercise or purported exercise of their official duties except as may be

necessary to enforce the provisions of this chapter." The Superior Court 
granted the Order striking the staff members name from the Witness List 
and a Protective Order barring the production of witnesses and/or 

j documents from the Ombudsman Office was entered
! 45
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Page 32
INTERNATIONAL OMBUDSHAN INSTITUTE: CASES 

July 24. 1986

UNITED STATES - IOWA 

"Kelly v. Brewer"
RC Civil No. 73-177-2, order filed April 28, 1975

ICWA CITIZENS' AIDE* U.S. FEDERAL COURT SUBPOENA* OMBUDSMAN - 
CONFIDENTIALITY*

The Iowa Citizens' Aide (Ombudsman) Mr. Thomas R. Mayer was served with a 
Federal court subpoena. Mr. Mayer has tried to resist attempts to have 
•his Ombudsman office used as a means of discovery for litigation. The 
only possible solution to the present dilemma facing State Ombudsmen in 

. the United States would be Federal legislation granting immunity from 
Federal subpoena. The court ruling requiring a member of the Ombudsman's 
staff to testify in court was not appealed since an accord was worked out 
between the plaintiff's counsel and the Ombudsman's counsel enabling the 
testimony to be given "in camera" if the subpoena was withdrawn.

27

UNITED STATES - IOWA

"Reramers et al. v. Brewer"
U.S. District Court, Southern District of Iowa, Judgment delivered 
January -4, 1978 36 pages

CITIZEN'S AIDE FOR CORRECTION* U.S. FEDERAL COURT SUBPOENA* OMBUDSMAN - 
CONFIDENTIALITY*

A prison ombudsman was subpoenaed to testify in United States District 
Court regarding Reramers v. Brewer. Litigation was to determine the status 
of a prison religion. The state was trying to prove no such religion 
existed, and the prison ombudsman's testimony was to provide proof 
through information gathered in the course of his duties. The Citizen's 
Aide objected, based on Iowa Code which stated that information gathered 
by the prison ombudsman was confidential. He wished to protect the 
confidentiality, credibility, and physical safety of the prison ombudsman 
and other staff while in the prisons. On November 29, 1977 a magistrate 
granted the motion to quash, because no serious federal interest overrode 
his statutory immunity from subpoena. The state's interest in protecting 
the confidentiality of the Ombudsman outweighed the defendant's need for 
the prison ombudsman's testimony. An appeal to the District Court was 
dismissed because "the state interest in the efficient operation of its 
administrative agenices as embodied in the Citizen' s Aide concept would 
clearly be adversely affected by compelling Cornell (the prison 
ombudsman) to testify."
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"Patricia v State of Alaska (Department cf Health and Social Services, et 
al."
1985 Annual Report of Alaska Ombudsman, App. F Spages, 161-167

Ombudsman-Non-Compellibility* Ombudsman Statute, A . S . , s24.55.260*

The Ombudsman for the State of Alaska sought to quash a. subpoena which 
had been issued requiring an employee of his office to provide a 
deposition, and for a further order enforcing the privilege of the Alaska 
Statute and barring any production of witnesses from The Office of the 
Ombudsman in the action. An employee of The Office of the Ombudsman, in 
the course of his employment, had investigated a complaint by the 
plaintiff against the State of Alaska, Department of Health and Social 
Services. The complainant had alleged that the department's hiring, 
practises contravened the State Personnel Act and Personnel Rules. The 
employee had completed the investigation and drafted a report which as 
issued to Ms. Williams and signed by the Ombudsman, Frank Flavin. Ms. 
Williams ultimately filed an action against The Department of Health and 
sought through the subpoena, information obtained during the course of 
the investigation. The Cour; reviewed the provisions of -The Ombudsman 
Act- regarding the conf ider,-.iality of the Ombudsman and the protection 
afforded him and members of lis staff from testifying in respect to 
matters coming to their attention during the course of their 
investigation and concluded that the privilege was such that it should be 
recognized and accordingly ordered that the subpoena be quashed and a 
protective order issued. In coming to this conclusion, the Court viewed 
the privilege necessary in order to protect the confidentiality of 
information obtained by the Ombudsman, encourage co-operaticn on an 
investigation, and keep the Ombudsman out of vexatious litigation. In 
addition, the Court held that the plaintiff would have to establish the 
special need for the information. Finally, it concluded that the adverse 
impact in compelling testimony would be substantial. For all the above 
reasons the Court recognized the privilege from testifying and quashed 
the subpoena.

U N ITED  STATES -A L A S K A

/

UNITED STATES “HAWAII

"Jake Lapin v. William C. Plowden, Jr., and Joshua C. Agsalud Re: Civil 
No. 84-0143, order filed April 10,1984"

U.S. Federal Court Subpoena*

The State Ombudsman, Herman S. Doi, was served with a Federal Court 
subpoena which was issued at the request of a Plaintiff in a civil suit.
A motion to quash the subpoena was filed to resist the attempt to have 
the Ombudsman testify and produce records in court pursuant to the 
subpoena. The motion was based on the premise that court may quash or 
modify the subpoena if it is unreasonable and oppressive. The memorandum 
• in support of the motion sited section 96-9 (b), Hawaii Revised Statutes 
(HRS), the Ombudsman is required to maintain secrecy in respect to all 
matters and identities of complainants and witnesses - section 96-17,
HRS, the Ombudsman and his staff shall not testify in any court- and that 

. the court should decide the issue by balancing State and Federal interest 
• under Rule 501, Federal Rules of Evidence. Hawaii's interest, to protect 
the statutory privilege granted the Ombudsman, an officer of the 
legislature, prevailed and the subpoena was quashed by the magistrate 
hearing the motion. Plaintiff appealed the decision of the magistrate by 
filing a "Motion to Set Aside the Magistrate's Order Granting Motion to 
Quash Subpoena Duces Tecum", which motion was denied on the grounds of 
mootness because the court dismissed the case for Plaintiff's lack of
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C H A P T E R  G01G

301G .I Definitions.
601G .2 Office established.
601G .3 Appointment — vacancy.
601G .4 Citizen o f United S lates and resident o f Iowa. 
601G .5 Term — removal.
C01G.6 Deputy — assistant fo r penal agencies.
601G .7 Prohibited activities.
601G .8 Closed files.
601G .9 Powers.
601G .10 No charge for services 
601G .U  Subjects for investigations.
601G .J ’.' Complaints investigated.

6010 .13 No investigation — notice to complainant.
6010 .14 Institutionalized complainants.
6010 .15 Heports critical o f agency o r officer.
6010 .16 Iteeommendations to agency.
6010 .17 Publication o f conclusions.
6010 .18 Heport to general assembly.
601G.19 Disciplinary action recommended.

->£ 601G.20 Immunities.
G01G.21 Witnesses.
601G.22 Penalties.
601G.23 Citation.

601G .1  Definitions.
As used in this chapter:
1. “Person” means an individual, aggregate o f indi­

v idua ls , corporation , partnership , o r unincorporated 
association.

2 . “Agency" means all governmental entities, de­
partm ents , boards, commissions, councils o r institu­
tion s , and any o fficer, employee o r  member thereof 
acting o r purporting to act in the exercise o f  official 
duties, but it docs not include:

a . Any court o r judge o r appurtenant judicial staff.
b. The members, committees, o r permanent or 

tem pora ry  staffs o f  the Ipwa general assembly.
c. The  governor o f  Io \/a o r the governor's personal 

s ta ff.
d. Any instrum ent'.'sy form ed pursuant to an in­

tersta te  compact and ..iswerable to more than one 
state

3 . “O fficer" means iny o ffice r o f an agency.
4 . “Em ployee" mt^.is any env.ioyee o f  an agency.
5 . “Adntinistratw e iction " means any policy or ac­

t io n  taken by an agency o r fa ilu re  to act pursuant to
l t l W .

{ 0 7 3 ,7 5 , 77, 79 , 81, §G 0 lG .l]

6 0 1G .2  Office established.
T he  office o f  citizens’ aide is established.
[C 73 , 75, 77, 79, 81, §G01G.2J

60 1G .3  Appointment —  vacancy.
T h e  citizens' aide shall be appointed by the legisla­

tiv e  council with the approval and confirm ation o f a 
constitu tional m ajority o f  the senate and with the ap­
p rova l and confirm ation o f a constitu tional majority 
o f  the house o f  representatives. T he  legislative council 
sh a ll fi ll a vacancy in this office in the same manner 
as the original appointment. I f  the appointment or 
vacancy occurs while the general assembly is not in 
session , such appointment shall be reported to the sen­
a te  and the house o f representatives within thirty days 
o f  their convening at their next regular session for 
app rova l and confirm ation .

The citizens’ aide shall employ and supervise all em­
ployees under the citizens’ aide’s direction in such pos­
itions and at such salaries as sha ll be authorized by the 
legislative council. The legislative council shall hear 
and  act upon appeals o f  aggrieved employees o f  the 
o ffice  o f  the citizens’ aide.

|C 73 , 75 , 77, 79, 81. §6010 .3 ]

601G .4  Citizen o f United States and resident o f Iowa.
The citizens’ aide shall be a citizen o f  the United 

S ta tes and a resident o f the state o f Iowa, and shall be 
qua lified  to nnalyze problems o f law, adm inistration 
and public policy.

[C 73 , 75. 77, 79, 81, §601G.4J

601G .5  Term —  removal.
The citizens' aide shall hold office fo r  fou r years 

from  the firs t day in Ju ly  o fth e  year o f  approva l by the 
senate and the house o f  representatives, and until a 
successor is appointed by the legislative council, unless 
the citizens’ aide can no longer perfo rm  the official 
duties, o r is removed from  office. T he  citizens’ aide 
m ay at any time be removed from  o ffice by constitu­
tiona l m ajority vote o f the two houses o f  the general 
assembly o r as provided by chapter 66. I f  a vacancy 
occurs in the office o f  citizens’ aide, the deputy citi­
zens ’ aide shall net as citizens' aide un til the vacancy 
is filled by the legislative council. •}

|C 73, 75, 77, 79. 81, § 6010 .5 )

601G .6  Deputy —  assistant fo r penal agencies.
The citizens' aide shall designate one o f  the mem­

bers o f  the s ta ff as the deputy citizens' aide, with au­
th o rity  to act as citizens’ aide when the citizens’ aide 
is absent from  the state o r becomes disabled. The citi­
zens ’ aide may delegate to members o f  the s ta ff any o f 
the citizens’ aide's authority o r duties except the duty 
o f  fo rm ally  making recommendations to agencies o r 
reports to the governor o r the general assembly.

The citizens' aide shall appoint an assistant who 
shn ll be prim arily  responsible fo r investigating com­
p la in ts relating to penal o r correctiona l agencies.

(C7;l. 75. 77, 79, 81, §G01G.6]
84 Acts, ch 1046, §1



plain t, whether o r not it has been investigated, the 
citizens' aide shall w ithout delay in fo rm  the com pla in­
ant o f the fact, and if appropriate, shall in fo rm  the 
adm inistrative agency involved. The citizens' aide 
shall on request o f  the complainant, and as app rop ri­
ate, report the status o f the investigation to the com ­
plainant.

(C73, 75, 77, 79, 81, §G01G.13: 82 Acts, ch 1026, §2)

601G .14 Institutionalized complainants.
A letter to the citizens’ aide from  a person in a cor­

rectional institution , a hospita l, o r o ther institution 
under the contro l o f  an adm inistrative agency shall be 
immediately forwarded, unopened to the citizens’ aide 
by the institution where the w riter o f  the le tter is a 
resident. A le tte r from  the citizens' aide to such a 
person shall be immediately delivered, unopened to 
the person.

[C73, 75, 77. 7 9 ,8 1 , §601G .14)

601G .15 Reports critical o f agency o r o fficer.
Be lo re  announcing a conclusion o r recommendation 

tha t criticizes an agency o r any o ffice r o r employee, 
the citizens’ aide sha ll consult with that agency, o fficer 
o r  employee, and shall n tlach to every report sent o r 
made under the provisions o f this chapter a copy o f 
any unedited comments made by o r on beha lf o f  the 
officer, employee, o r agency.

(C 73 , 75, 77, 79, 81, §60 iG .15 )

601G .16 Recommendations to agency.
I f , having considered a complaint and whatever m a­

teria l the citizens’ aide deems pertinent, the citizens’ 
aide finds substantiating facts that:

1. A m atter should be fu rth e r considered by the 
agency;

2. An adm inistrative action should be modified o r 
canceled;

3 . A rule on which an adm inistrative action is 
based should be altered;

4. Reasons should be given fo r an adm inistrative 
action; o r

5. Any o ther action should be taken by the agency, 
the citizens’ aide sha ll s ta le  the recommendations to 
the agency. I f  the citizens' aide requests, the agency 
sha ll, within twenty working days notify  the citizens' 
aide o f  any action taken on the recommendations o r 
the reasons fo r not complying with them.

I f  the citizens’ aide believes that an adm inistrative 
action has occurred because o f  laws o f  which results 
are un fair o r otherwise objectionable, the citizens' aide 
shall notify  the general assembly concerning desirable 
statu tory change.

(C73, 75, 77, 7 9 ,8 1 , §601G.1GJ
601G .17 Publication o f conclusions.

T he  citizens’ aide may publish the conclusions, rec­
ommendations, and suggestions and transm it them to 
the governor, the general assembly o r any o f its com ­
mittees. When publishing an opinion adverse to an 
adm inistrative agency o r o ffic ia l the citizens’ aide 
sha ll, unless excused by the agency o r o ffic ia l affected, 
include with the opinion any unedited rep ly made by 
the agency.

Any conclusions, recommendations, and sugges­
tions so published may at the same me be made ava il­
able to the news media o r o lh t i j  who may be 
concerned.

(C73, 75, 77, 79, 81, §6t)lG .17J

601G .18 Report to general assembly.
The citizens' aide shall by April 1 o f  each year sub­

mit an economically designed and reproduced report 
to the general assembly and to the governor concern­
ing the exercise o f  the citizens' aitlc functions during 
the preceding calendar year. In  discussing m atters 
with which the citizens’ aide has been concerned, the 
citizens’ aide shall no t identify specific persons i f  to do 
so would cause needless hardship. I f  the annual report 
criticizes a named agency o r o ffic ia l, it sha ll a lso in ­
clude unedited replies made by the agency o r  o ffic ia l 
to the criticism , unless excused by the agency o r  o f f i­
cial affected.

(C73, 75 , 77, 79, 81 , §60 lG .18 ; 82 Acts, ch 1026, §3]
601G .19 Disciplinary action recommended.

I f  the citizens’ aide believes that any public offic ia l, 
employee o r other person has acted in a manner war­
ranting crim inal o r d iscip linary proceedings, the c iti­
zens' aide shall re fe r the m atter to  the appropriate 
authorities.

(C 73, 75, 77. 79, 81, §G01G.19|

601G .20 Immunities.
N o civil action, except removal from  office ns p ro ­

vided in chapter 6G, o r proceeding shall be commenced 
against the citizens’ aide o r any member o f  the s ta f f fo r 
any act o r om ission performed pursuant to the p rov i­
sions o f this chapter unit-ss the net o r om ission is actu­
ated by malice oi is grossly negligent, n o r sha ll the 
citizens' aide o r any member o f  the s ta f f be compelled 
to testify in any court with respect to any m atter in ­
volving the exercise o f  the citizens' aide’s o ffic ia l du­
ties except as may be necessary to  enforce the 
provisions o f  this chapter.

(C 73, 75. 77, 79, 81, § 60 lG .20 )

601G .21 Witnesses.
A person required by the citizens’ aide to provide 

in form ation shall be paid the snme fees and trnvel 
allowances as are extended to witnesses whose a ttend ­
ance has been required in the district courts o f  this 
sta le . O fficers and employees o f  an agency shnll no t be 
entitled to such fees and allowances. A person who, 
with o r w ithout service o f compulsory process, p ro ­
vides ora l o r documentary in form ation requested by 
the citizens’ aide shnll be accorded the same privileges 
and immunities as are extended to witnesses in the 
courts o f this stnte, and shall also be entitled to  be 
accompanied and advised by counsel while being ques­
tioned.

(C 73 , 75, 77, 79, 81, §G01G.21]

601G .22 Pennltics.
A person who w illfu lly  obstructs o r hinders the law­

ful actions o f the citizens' aide o r the citizens' aide's 
sta ff, o r who w illfu lly  misleads o r attempts to mislead 
the citizens' aide in the citizens’ aide’s inquiries, sha ll 
be guilty o f a simple m isdemeanor.

[C 73, 75, 77. 79, 81. §G01G.22]

601G .23 Citation.
T h is  chapter shall be known and may be cited as the 

"Iowa Citizens' Aide Act".
|C 73 . 75. 77. 79, 81. §Gt)tG.23|
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CITIZENS’ AIDE[210]
( O M B U D S M A N )

Chapter 1*6 rescinded and the follow ing chapter 1*8 published 9 /16/81 and effective 10/21 /81 , adopted 9/16/81

C H A P T E R  I 4 .5 (1 7A ) Statement o f  reasons
O R G A N IZ A T IO N  4 .6 (1 7A ) Petition fo r  ru lemaking

1.1(601 G ) Function 4 .7 (1 7A ) Procedure a fte r petition is Tiled
1.2(601 G ) Operation

C H A P T E R  2 
P R O C E D U R E S  

2 .1 (6 0 l ’G ) In take methods- 
2.2(601 G ) Jurisdiction 
2.3(601 G ) Investigations 
2 .4 (6 0 1G ) Hearings
2.5(601 G ) Case disposition a fte r investi­

gation 
2 .6 (6 0 1G ) Review

C H A P T E R  3 
D E C L A R A T O R Y  R U L IN G S  

3 .1(17A ) General
3 .2 (17A ) Petition fo r  declaratory rulings 
3 .3 ( I7 A ) P rocedure a fte r petition is filed

C H A P T E R  4 
R U L E M A K IN G  

4 .1 (1 7A ,6 01G ) Commencing rulemaking 
4 .2 (17 /* .601G ) O ra l presentations 
4 .3 ( I7 A ) Conferences o r consulta­

tion
4 .4 (1 7A ) Adoption

C H A P T E R  5 
C O N F ID E N T IA L IT Y  

5 .1 (6 0 !G ,6 8A ) Pub lic  in fo rm ation  
5.2(601 G ) P riva te in fo rm ation
5.3(601 G ) C on fid en tia l in fo rm ation
5 .4 (6 01G ) Request fo r  in fo rm ation  in

citizens’ a ide/om buds­
man files

C H A P T E R  6 
P R IV IL E G E S  A N D  IM M U N IT IE S  \ J _  

6 .1 (6 01G ) Privileges and immunities

C H A P T E R  7 
P E N A L T IE S  

7 .1 (6 0 1G ) Penalties

C H A P T E R  8 
FO R M S

8 .1 (6 01G ) Subpoena fo rm  
8 .2 (6 01G ) Patient waiver fo rm  
8.3(601 G ) General in fo rm a tion  waiver 

fo rm

C H A P T E R  1 
O R G A N IZ A T IO N

210—  1 .K 6 01G ) Function . The citizens’ a ide/om budsm an o ffice  was created pursuant to 
chapter 601G , The Code, and is charged with the responsibility to  accept and investigate 
complaints and render an objective op in ion o r recommendation on a complaint from  a 
member o f  the public about an action o r  inaction o f  an agency o f  the state o r loca l 
government in Iow a, and by doing so, resolving citizens’ complaints and improving 
administrative processes and procedures.

210—  1 .2 (601G ) Operation .
1 .2 (1 ) Location . The o ffice  o f  the citizens’ a ide/ombudsman is located at 515 E . 12th 

Street, Des Moines, Iowa 50319. The phone number is area code (515 ) 281-3592 . O ffice  hours
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5 .4 (5 ) The citizens’ a ide/ombudsman w ill provide open access to the files, at the wniien 

request o f  the governor, the general assembly o r standing committee o f  the general awrmMv 
pursuant to low aC odesec tion 601G .8 .

These rules are intended to implement Iowa Code chapter 601G  as amended l>> I o s : lim a  
Acts, chapter 1026.

[F iled 8 / 2 6 /8 1, Notice 7 / 2 2 / 8 1 — published 9 / 16 / 8 1, effective 10/2'I /82 |
[F iled 11 /5 /82 , N otice6 /2 3 /8 2— published 11 /24 /8 2 , e ffective 12 /29 /82 ]

C H A P T E R  6 
P R IV IL E G E S  A N D  IM M U N IT IE S

210— 6 .1 (6 01G ) Privileges and immunities.
6 .1 (1 ) N o  civil action, except removal from  o ffice , as provided in chapter 66, The Code, 

o r proceeding shall be commenced against the citizens’ aide/om budsm an o r any member o f  
h is/her s ta f f fo r  any act o r omission perfo rm ed pursuant to the provisions o f  this chapter 
uqless the act o r  omission is actuated by malice o r is grossly negligent.

6 .1 (2 ) The citizens’ aide/ombudsman o r any member o f  h is/her s ta ff shall not be 
compelled to  testify in any court with respect to  any matter invo lv ing the exercise o f  his/her 
o ffic ia l duties except as may ’ ’ e necessary to enforce the provisions o f  chapter 601G , The 
Code .

[F iled 8 /2 6 /8 1 , Notice 7 / 2 2 / 8 1 — published 9 /1 6 /8 1 , e ffective 10 /21 /81 ]

C H A P T E R 7 
PE N A L T IE S

210— 7 .K 6 0 IG ) Penalties. Any person who w illfu lly  obstructs o r hinders the law fu l actions 
o f  the citizens’ aide/ombudsman o r a member o f  the citizens’ a ide/om budsm an ’ s s ta f f o r who 
w illfu lly  misleads o r attempts to mislead the citizens’ a ide/om budsm an in h is/her inquiries 
shall be guilty o f  a simple m isdemeanor. The citizens’ a ide/om budsm an shall refer a ll 
vio lations o f  this section to the county attorney in the county where the obstruction o r 
hindcrancc occurred.

[F iled 8 /2 6 /8 1 , Notice 7 /22 /81  — published 9 /1 6 /8 1 . effective 10 /21 /81 ]

C H A P T E R  8 
FO RM S

210— 8 .K 6 0 1G ) Subpoena fo rm . C itizens’ a ide/om budsm an fo rm  number C A /O - I is a 
subpoena/subpoena duces tecum fo rm .
210— 8.2 (6 01G ) Patient waiver fo rm . C itizens’ a ide/om budsm an fo rm  number C A /O -2  is 
an authorization fo r medical o r nospital in fo rm ation  fo rm .

210— 8 .3 (6 0 IG ) General in fo rm ation waiver fo rm . C itizens’ a ide/om budsm an fo rm  number 
C A /O -3  is an authorization fo r  release o f  in fo rm ation  fo rm .

[F iled 8 /2 6 /8 1 , Notice 7 / 2 2 / 8 1 — published 9 /1 6 /8 1 , e ffective 10 /21 /8 1 ]



State of Alaska 

m b u d s m a n

Duncan C. Fowler
□ P.O . Box 102636

Anchorage, AK 99510-2636

Rep ly  to:

(9 07 ) 277-8848 
(800 ) 478-2624

February 19,1991 P.O . Box WO 
Juneau . AK 99811-3000
(907 ) 465-4970 
(800 ) 478-4970

O P.O . Box 74358
Fairbanks. AK 99707-4358

Representative Jerry Mackie, Chairman 
Community and Regional Affairs Committee 
Alaska State Legislature

(907 ) 452-4001 
(800 ) 478-3257

Post Office Box V 
Juneau, Alaska 99811-3100

RE: HB 130, Municipal Ombudsmen
Dear Representative Mackie:

Please consider this letter to be in support of HB 130. Its passage will 
provide protections to ombudsmen established by municipal ordinance similar to 
those granted ombudsmen in state government.

The Alaska Ombudsman Act, which established this office, and the statutes 
which established the Long Term Care Ombudsman have provisions similar to the 
proposed HB 130. Both laws grant the ombudsmen offices immunity from civil 
action, excuse the ombudsmen from testifying in court and have strict confidentiality 
provisions preventing the disclosure of file materials. HB 130 would insure 
municipal ombudsmen have similar protections.

The immunity from civil action, assurance of confidentiality of investigative 
files, and immunity from testifying in court are common elements in model 
ombudsman legislation promoted by both national and international organizations. 
These provisions are cited as being desirable by the International Bar Association's 
Ombudsman Committee, the American Bar association model law and the model 
ombudsman act proposed in the Harvard Law Review.

There are several practical effects of such provisions. Ombudsmen, by the 
nature of their work, continually deal with situations where two persons are in 
disagreement. Some citizens believe the way to resolve disagreements is in the 
courts. If possible, they would sue the ombudsman if they disagreed with the office's 
findings and recommendations. Although the ombudsman only has the power to 
recommend change, the information we obtain during the course of an investigation 
would be valuable to persons interested in suing the state. Some attorneys would 
like to rely on ombudsman staff to do their paralegal work.

■ It is important that ombudsmen have clear access to agencies and their 
records in order to make factual findings and practical recommendations. This can 
only be done if the agencies have confidence the ombudsman will be able to 
maintain the confidentiality of the materials. The investigative files should not be 
subject to subpoena nor the subject of testimony by ombudsman staff.



Representative Mackie - 2 - Februaiy 19,1991

In summary, I do support the passage of HB 130. I believe passage will 
provide municipal ombudsman offices with protections that are consistent with 
model ombudsman laws. Please let me know if you have any other questions 
regarding ombudsmen and the effect of this bill.

DCFipjc



STATE OF ALASKA 

OFFICE O F  T H E  G O V E R N O R

BILL A N A L Y S I S

DEPARTM ENT

DCRA

DIVISION

MRAD

B ILL NUMBER

HB 130

SPO N SO R

Representative Parnell
SHORT TITLE OF BILL

An Act relating to immunity of a municipal ombudsman and staff.
DEPARTM ENT POSIT ION

The department has no position.

PREPA RED  BY
Patrick Poland, Deputy Director

DATE
2/19/91

COM M ISS IONER'S S IGNATURE( J j L t v v /
DATE 
2__ — - t — t

SUMMARY
O TH ER AGENC IES AFFECTED BY BILL

None

ORGAN IZATIONAL SU PPO RT  FO R BILL

Unknown

CONSTITUENT G RO UP (S ) AFFECTED BY B ILL

Unknown

ORGANIZATIONAL OPPO SIT ION  TO BILL

Unknown

F ISCA L IMPACT: 0  NONE 0  FISCAL NOTE ATTACHED
BACKGROUND/LEG ISLATIVE INTENT

Very few other states, if any, give total immunity to their ombudsmen.

ANALYS IS O F BILL/PROGRAM  EFFECTS

This bill would make a municipal ombudsman and staff immune from legal suit over actions
taken on behalf of the municipality. To qualify for immunity, the action must be one
that falls within the parameters of the charter or ordinance authorizing the office of 

municipal ombudsman.

The bill also exempts a municipal ombudsman from having to testify in court regarding 
any action taken as a municipal ombudsman.

Since this bill has no direct impact on the department, we are not taking an active 
position for or against the bill. The department does feel that public employees in 
general should be accountable for their actions. We would note also that, presently, 
firemen are the only municipal employees specifically cited in statute as being exempt
from personal suit (AS 0 9 . 6 5 . 0 7 0 f c ] ). All other municipal employees, from grader
operators to policemen, are subject to the provision of AS 09.65.070.

AM ENDM ENTS PRO PO SED

None

PLEASE ATTACH A SEPARATE SHEET FO R A D D O K N A L  COMMENTS O R  ANALYSIS.

01*009 (FWv. 12183)
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W A L T E R  J .  H I C K E L
G O V E R N O R  1

r n g m j

S t a t e  o f  A l a s k a

O F F I C E  O P *  T H E  G O V E R N O R  

J U N E A U

H ic k e l  A d m in i s t r a t i o n  P o s i t i o n  on HB 143
The D ep a r tm e n ts  o f  Community and  R e g i o n a l  A f f a i r s ,  N a t u r a l  
R e s o u r c e s ,  and  F i s h  and  Game, s u p p o r t  t h e  c o n c e p t  o f  t r a n s f e r r i n g  
s t a t e  l a n d  t o  m u n i c i p a l i t i e s  t o  h e lp  e n s u r e  l o c a l  and  s t a t e w id e  
e c on om ic  h e a l t h .  We b e l i e v e  t h e  f o rm a t i o n  o f  a d d i t i o n a l  b o ro u g h s  
s h o u ld  b e  e n c o u ra g e d .  To t h a t  end we s u p p o r t  t h e  r e m o v a l  o f  t h e  20 
a c r e  p e r  c a p i t a  m u n i c i p a l  l a n d  s e l e c t i o n  r e s t r i c t i o n  ( S e c t i o n  1 o f  
t h e  b i l l )  f o r  new b o ro u g h s  and  b o ro u g h s  whose e n t i t l e m e n t s  h ave  n o t  
y e t  b een  c e r t i f i e d  (A l e u t i a n s  E a s t ,  L ake  and  P e n i n s u l a ,  D e n a l i ) . We 
do n o t ,  h ow ev e r ,  b e l i e v e  t h e  cap  s h o u ld  be r e t r o a c t i v e l y  rem oved .
The H i c k e l  A d m in i s t r a t i o n  m u n i c i p a l  g r a n t  l a n d  e n t i t l e m e n t  p o l i c y  
a s s u r e s  t h a t  a d d i t i o n a l  l a n d  w i l l  be  made a v a i l a b l e  t o  b o ro u g h s  t h a t  
a r e  a l r e a d y  fo rm e d ,  a s  w e l l  a s  new b o r o u g h s ,  a b o v e  what h a s  a l r e a d y  
b een  c e r t i f i e d  a s  t h e i r  s t a t u t o r y  e n t i t l e m e n t ,  i f  a n eed  f o r  t h e  
a d d i t i o n a l  l a n d  can  be d e m o n s t r a t e d .
We do n o t  b e l i e v e  t h a t  w i l d l i f e  h a b i t a t  s h o u ld  become p a r t  o f  t h e  
v a c a n t ,  u n r e s e r v e d ,  u n a p p r o p r i a t e d  l a n d  (VUU) f r o m  w h ich  b a s i c  
s t a t u t o r y  m u n i c i p a l  s e l e c t i o n s  can  be  made.
We b e l i e v e  t h a t  k e e p in g  some r e s t r i c t i o n s  on t h e  s i z e  and  shap e  o f  
p a r c e l s  i s  i n  t h e  p u b l i c  i n t e r e s t .  A d ju s tm e n t s  t o  t h e  4 t o  
1 r a t i o  s h o u ld  b e  made on a  c a s e - b y - c a s e  b a s i s ,  t o  meet s t a t e w id e  
and  l o c a l  n e e d s .
The D ep a r tm en t  o f  N a t u r a l  R e s o u rc e s  i s  t h e  s t a t e ' s  l a n d  m anage r and  
h a s  t h e  e x p e r t i s e  t o  a p p ro v e  o r  d i s a p p r o v e  m u n i c i p a l  l a n d  
s e l e c t i o n s .  The D ep a r tm en t  o f  N a t u r a l  R e s o u rc e s  w i l l  c o n s u l t  w i t h  
t h e  D e p a r tm e n ts  o f  F i s h  and  Game and  Community and  R e g i o n a l  a f f a i r s  
when d e t e rm in i n g  w h e th e r  a  m u n i c i p a l  l a n d  c o n v e y a n c e  i s  i n  t h e  b e s t  
i n t e r e s t  o f  t h e  s t a t e .
M u n i c i p a l i t i e s  may a p p e a l  m u n i c i p a l  s e l e c t i o n  d e c i s i o n s  o f  t h e  
D i r e c t o r  o f  Land  and  W a te r  t o  t h e  C om m is s io n e r  o f  N a t u r a l  R e s o u r c e s ,  
a c c o r d in g  t o  t h e  d e p a r tm e n t ' s  s t a n d a r d  a p p e a l  p r o c e s s .
I n  l i n e  w i t h  t h i s  p h i l o s o p h y ,  t h e  D ep a r tm en ts  recommend t h e  
f o l l o w i n g  a d d i t i o n s  and  d e l e t i o n s  t o  HB 1 4 3 :
1 .  Add a S e c t i o n  t o  t h e  b i l l  t h a t  r e q u i r e s  t h e  G o v e r n o r  t o  p r e s e n t  

a p o l i c y  on m u n ic ip a l  s e l e c t i o n  o f  s t a t e  l a n d  t o  t h e  f i r s t  
s e s s i o n  o f  each  L e g i s l a t u r e .  I n c lu d e d  w i t h  t h e  p o l i c y  w i l l  be 
i n f o r m a t i o n  a b o u t  s e l e c t i o n s  a p p ro v e d  and  d i s a p p r o v e d  t o  d a t e .

2 .  I n  S e c t i o n  1 , make i t  c l e a r  t h a t  t h e  cap  i s  rem oved  o n l y  f o r
b o r o u g h s  i n c o r p o r a t e d  a f t e r  J u l y  1 ,  1 9 8 7 .

3 .  D e l e t e  s e c t i o n s  4 , 5 , 6 , 9 , 1 0 ,  and  1 1 .
4 .  M o d i fy  S e c t i o n  2 t o  a l l o w  more t im e  f o r  c e r t i f i c a t i o n  and

s e l e c t i o n  b y  m u n i c i p a l i t i e s  o r  t h e  s t a t e ,  i f  b o th  p a r t i e s  
a g r e e .



MUNICIPAL GRANT LAND ENTITLEMENT POLICY
M arch 1 2 ,  1 9 9 0

The H i c k e l  A d m in i s t r a t i o n  s u p p o r t s  t h e  t r a n s f e r  o f  s t a t e  l a n d  t o  
m u n i c i p a l i t i e s  t o  h e lp  e n s u r e  l o c a l  and  s t a t e w id e  e con om ic  h e a l t h .  
A c c o r d i n g l y ,  i t  i s  t h e  p o l i c y  o f  t h e  S t a t e  o f  A la s k a  t h a t  t h e  b a s i c  
m u n ic ip a L  l a n d  e n t i t l e m e n t  s h a l l  n o t  be l e s s  t h a n  10% o f  t h e  v a c a n t ,  
u n a p p r o p r i a t e d ,  u n r e s e r v e d  s t a t e  l a n d  w i t h i n  t h e  m u n i c i p a l i t y ' s  
b o u n d a r i e s .  I t  i s  a l s o  t h e  p o l i c y  o f  t h e  S t a t e  o f  A la s k a  t h a t  a 
m u n i c i p a ! . i t y  b e  g r a n t e d  a d d i t i o n a l  l a n d ,  a b ove  t h e  m u n i c i p a l  
e n t i t l e m e n t  c e r t i f i e d  u n d e r  AS 2 9 . 6 5 . 0 3 0  ( b ) , when t h e  m u n i c i p a l i t y  
d e m o n s t r a t e s  t h a t  a d d i t i o n a l  l a n d  i s  n e c e s s a r y  f o r :
1 .  A p u b l i c  f a c i l i t y  s i t e ;
2 .  R evenue  p r o d u c t i o n  t h r o u g h  s a l e s  o r  l e a s e s ;
3 .  The o v e r a l l  e c on om ic  v i t a l i t y  o f  t h e  m u n i c i p a l i t y ;
4 .  L o c a l  p u b l i c  r e c r e a t i o n ;
5 .  P r o t e c t i o n  o f  l o c a l l y  u n iq u e  o r  im p o r t a n t  c u l t u r a l ,  

t r a d i t i o n a l ,  a r c h e o l o g i c a l ,  o r  o t h e r  p u b l i c  r e s o u r c e s ;
6 .  O t h e r  im p o r t a n t  l o c a l  o r  s t a t e w id e  n e e d s .
M u n i c i p a l i t i e s  may s e l e c t  a d d i t i o n a l  l a n d ,  a b o v e  t h e  amount 
c e r t i f i e d  u n d e r  A S 2 9 . 6 5 . 0 3 0  ( b ) , f r o m  any  l a n d  c l a s s i f i c a t i o n  
c a t e g o r y ,  i n c l u d i n g  w i l d l i f e  h a b i t a t ,  b u t  m ust d e m o n s t r a t e  t h a t  t h e  
c o n v e y a n c e  o f  l a n d  c u r r e n t l y  c l a s s i f i e d  a s  non-VUU l a n d  i s  i n  t h e  
p u b l i c  i n t e r e s t .  The s i z e  and  shape  o f  p a r c e l s  s e l e c t e d  by 
m u n i c i p a l i t i e s  can  be  a d j u s t e d  f r o m  t h e  s t a n d a r d  4 : 1  r a t i o ,  a s  
n e c e s s a r y ,  t o  m ee t s t a t e w id e  and  l o c a l  n eeds  and  c o n c e r n s .
The D e p a r tm e n t  o f  N a t u r a l  R e s o u r c e s  w i l l  c o n s u l t  w i t h  t h e  D ep a r tm en t  
o f  Community and  R e g i o n a l  A f f a i r s  and t h e  D e p a r tm en t  o f  F i s h  and  
Game when c o n s i d e r i n g  w h e th e r  c o n v e y an c e  o f  a m u n i c i p a l i t y ' s  l a n d  
s e l e c t i o n  i s  i n  t h e  b e s t  i n t e r e s t  o f  t h e  s t a t e .
M u n i c i p a l i t i e s  may a p p e a l  m u n i c i p a l  s e l e c t i o n  d e c i s i o n s  o f  t h e  
D i r e c t o r  o f  L and  and  W a te r  t o  t h e  C om m is s io n e r  o f  N a t u r a l  R e s o u r c e s ,  
a c c o r d i n g  t o  t h e  d e p a r tm e n t ' s  s t a n d a r d  a p p e a l  r e g u l a t i o n s .



In response to the House Committee on Community and Regional Affairs interest, 
particularly Representative Gail Phillips' questions on House Bill 143, the Departments’ 
of Community and Regional Affairs, Fish and Game and Natural Resources are pleased 
to provide the following responses:

Question 1: Should wildlife habitat land be added to the land base that is selectable by 
a municipality?

The administration supports the selection of wildlife habitat or any other state land when 
a municipal entitlement is not adequate to meet the municipalities needs, and those 
needs outweigh the state’s interest in retention of the land. Existing law allows such a 
transfer.

Question 2: Will land be added to the VUU land base by the addition of wildlife habitat 
lands?

The addition of wildlife habitat lands to the VUU land base would not add to the VUU land 
base for municipalities formed prior to 1986. For new municipalities formed after 1986 
the base would be increased as shown on the attached chart. We have no figures 
available for areas in the unorganized borough.

Question 3: With regard to fairness among municipalities, how will existing municipalities 
be affected by HB 143 if enacted. If they are not affected by HB 143 as drafted, what 
would be the effect on these municipalities if HB 143 were applied to them?

As drafted HB143 does not affect existing municipalities created prior to 1986. The 
eleven boroughs established prior to that date had their entitlement established by statute. 
It is possible to retroactively add any cities or boroughs to this legislation if desired which 
would require DNR to recertify all entitlements not previously established by statute. See 
the attached chart for a conveyance summary.

Question 4: Should shape criteria be a part of municipal land entitlement selections? 
If not, what are the possible effects on state land and state land policy? If kept, what are 
the effects on land selections?

Shape criteria as currently used today generally involve a four to one ratio length to width. 
There is authority to waive this requirement in proposed DNR regulations when it can be 
proved to be in the best interest of all parties. Size and shape requirements have always 
been a part of a variety of land selection programs to include mining claims, state land 
selections, and homestead programs to name a few. Without these criteria a municipality 
could select a narrow strip of land along the banks of a river course. Such a strip would 
reduce the value of arijacent land and reduce access. Shape criteria tend to limit 
selections to useful p?.reels and to permit better land management patterns.

Deleting shape criteria for the selection process would restrict management opportunities



to the state and invites possible abuse.

Question 5: What agency within the executive branch is in charge of land policy? Would 
this change with HB 143?

DNR is the lead agency on land policy. Often agencies, such as DF&G or DCRA have 
occasional roles, usually through interagency coordination to facilitate reaching 
established goals.

HB 143’s inclusion of DCRA in an appeal process would alter that by introducing an 
appeal board comprised of a DNR representative, a DCRA representative, and an elected 
municipal official appointed by the Governor. This would appear to alter the basic 
responsibility authority of state land management.



Municipal Entitlement Estimates for New Boroughs under SSHB 143

B o r o u g h la co rp o ra tso 'i P opu la tion T o ta l S ta lo  L a r d V U U  L a n d P resen t En titlem en t En titlem en t

JLlate * * * * En titlem en t W /O  20  A e r o  Cap W / W ild life  H ab

N o r t h w e s t  A r c t i c " 6/2/86 6 ,696 2 ,669 ,552 131,402
2 ,854 ,382 2 .854 ,382 1 3 3 ,9 2 0 "  ♦ 285,438 285.438

A l e u t i a n s  E a s t 10/2TJ/87 2,091 1,122 ,016 76 ,334 7 ,633 7 .633 35,000

L a k e  a n d  P e n i n s u l a 4/24/89 1 ,8 0 0 " 4 ,885 ,000 150,000 15,000 15,000 115,000

D e n a l i 12/7/90 2 , 0 0 0 " 2 ,898 ,000 494 ,000 40 ,000* • • 49 ,400 189,400

♦The first acreage figures are for the original certification prior to 1987 law change
The second set is after pnssago of Chap. 34, SLA 87, which defined Resource Management land as VUU

♦♦Estimates from DCRA

♦♦♦Established by 20 acre cap

♦♦♦♦VUU is defined as Statehood Act Sections 6(a) or 6(b) land that is unclassified or if classified is agricultural, grazing, material, public recreation, 
settlement or resource management (if classification effective on or after Sep 1, 1983). Further, land that has been set aside by statute for one or more 

particular uses or purposes is not VUU land.



C O N V E Y A N C E  S U M M A R Y :

U N I F I E D  H O M E  R U L E  M U N I C I P A L I T I E S  A N D  B O R O U G H S

C O N V E Y A N C E S  B Y  A U T H O R I T Y

Municipality Incorp 30 .05 .347 AS 07 AS 29 38 .05 .810 38 .05 .320 Legislative Other

Aleutians East Borough Oct-87
Bristol Bay Borough Oct-62 2,672.7
City & Borough of Junoau Jul-70 4,279.6 11.4 852.9
City & Borough of Sitka Dec-71 1.8 2,276.4 3,237.7 1S4.5 0.6
Fairbanks North Star Borough Jan-84 83,964.9 44.9
Haines Borough Jul-68 1,082.8
Kenai Peninsula Borough Jan-64 79,206.0 181.9 117.0
Ketchikan Gateway Borough Sop-63 4,033.3
Kodiak Island Borough Sep-63 11,654.0 14.3
Lake & Peninsula Borough Apr-89
Matanuska-Susitna Borough Jan-64 40.3 201,771.0 432.1 79.3
Municipality of Anchorage Sep-75 391.1 12,883.7 5,897.1 1,328.5 1,256.4
North Slope Borough Jul-72

»
Northwest Arctic Borough Jun-66

TOTALS 392.9 40.3 403,824.4 12,819.4 2,375.9 0.0 1,453.3

The state has conveyed land to municipalities under various authorities; AS 38.05.347, AS 07.05, AS 07.10, AS 29.18, AS 29.65, AS 38.05.315, AS 38.05.810 and 
AS 38.05.320.

The authority for many early conveyances is not always stated. Where the authority is unknown, tho conveyance is included in the AS 29 column.

The figures in this table represents the actual amount of land conveyod to each individual municipality and does not reflect the entitlement. In most cases, however, 
the municipality manages its full entitlement. Land cannot be conveyed to a municipality until a land survey Is complete.



FISCAL NOTE

S T A T E  O F  A L A S K A
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Revision Date:__________
Title: An Act relating to general grant
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BRU: Land & Water Management

land selections; and providing for date Components: Land & Water Management
Sponsor: Rep. MacLean
Requestor: House Community and Regional Affairs COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dollars)

431

OPERATING FY 92 FY 93 FY94 FY 95 FY 96 FY 97
PERSONAL-SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS

136.6 136.6 136.6
3.5 3.5 3.5
7.5 7.5 7.5
0.5 0.5 0.5

.

•

TOTAL OPERATING 148.1 148.1 148.1 0.0 0.0 0.0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND 148.1 148.1 148.1
FEDERAL FUNDS
OTHER
TOTAL 148.1 148.1 148.1 0.0 0.0 0.0

POSITIONS:
FULL-TIME 3.0 3.0 3.0
PART-TIME
TEMPORARY

Estimate of Current year impact:

Agency: Department of Natural Resources

Distribution (by preparer) : Legislative Finance, legislative Sponsor, Requestor, OMB,
& Impacted Agcncy(ics).
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Enac tm en t  o f  HB 1 4 3  w i l l  r e s u l t  i n  a p p r o x im a t e l y  2 4 6 , 0 0 0  new 
m u n i c i p a l  s e l e c t i o n  a c r e s  f o r  t h e  N o r t h e r n  R e g io n  O f f i c e  o f  t h e  
D i v i s i o n  o f  L and  and  W a te r  t o  p r o c e s s ,  a n d  a p p r o x im a t e l y  1 2 5 , 0 0 0  new 
a c r e s  f o r  t h e  S o u t h c e n t r a l  R e g io n  O f f i c e  t o  p r o c e s s .

100 P e r s o n a l  S e r v i c e s  1 3 6 . 6  '
1 NRO I I  (Fb x )
1 NRO I  (Fbx )
1 NRO I I  (A n ch . )

200 T r a v e l  ( t o  v i s i t  a f f e c t e d  c om m un it ie s  and  s i t e s )  3 . 5
300 C o n t r a c t u a l  ( r e q u i r e d  p u b l i c  n o t i c e s  i n  n ew sp ap e rs )  7 . 5
400 S u p p l i e s  . 5

F i s c a l  N o te  HB 143 ,  c o n t i n u e d .

c



F ISC A L  NOTE

Revision Date: __________________________________

• T itle : "An  A c t . .g e n e r a l  g r a n t  la n d
s e l e c t i o n s . . . . "

Sponsor: Rep M acLean_______________________

Requestor: _______________________________________

STA TE  OF ALASKA
1991 LEG ISLA T IV E  SESSION

B IL L  NO. hb 143

Department Affected: C om m unity & R e g io n a l  A f f a i r s

B R U : L o c a l  G o v e rn m e n t A s s is t a n c e _____________________

Component: L o c a l  G o vernm ent S u p p o r t ____________

C O M PO N EN T S E R IA L  NO.

Expenditures/Revenues: (Thousands of Dollars)

O P E R A T IN G F Y  92 F Y  93 F Y  94 F Y  95 FY  96 F Y  97

P E R S O N A L  S E R V IC E S

T R A V E L

C O N T R A C T U A L

S U P P L IE S

EQ U IP M EN T

LAN D & S T R U C T U R E S

G R A N T S , C LA IM S

M IS C E L L A N E O U S

T O T A L  O P E R A T IN G - 0- - 0 - - 0- - 0 - - 0 - - 0 -

C A P IT A L

R E V E N U E  I T

FU N D IN G : (Thousands of Dollars)

G E N E R A L  FU N D - 0 - . - 0- - 0- - 0 - - 0- - 0-

F E D E R A L  FU N D S

O T H E R

T O T A L - 0 - - 0 - - 0 - - 0 - - 0 - - 0-

P O S IT IO N S :

F U L L -T IM E - 0 - - 0 -  - - 0- - 0- - 0 - - 0 -

P A R T -T IM E

T E M P O R A R Y -

Estim ate of current year impact:.

Prepared By : Pemond H e n d e rs o n , D i r e c t o r 4 6 5 -4 7 0 8

Division: A d m in i s t r a t i v e  S e r v i c e s

Approved by C o m m issio ners"
A g e n c y  C om m unity  ^ R e g io n a l  A f f a i r s *

Date: 2 /2 8 /9 1

Date: 2/ 28/91
Distribution (by p reparer): Legislative Finance, Legislative Sponsor, Requestor, OM B, & Impacted A g ency(ie s).
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F ISCA L  NO TE

R e v i s i o n  D a t e :  3 - 1 4 - 9 1 _________

STATE O F  ALASKA
1991 L E G IS LA T IV E  SESS IO N

B IL L  NO. HB  143

T i t l e :  M u n ic ip a T ^ a n d  G ra n t  S e l e c t i o n s

S p o n s o r :  R e p r e s e n t a t i v e  M acLean_____________

R e q u e s t o r :  _______________________________________________

D e p a rtm e n t A f f e c t e d :  F i s h  and Game

BR U : H a b i t a t ______________________________________

C o m p o nen t: H a b i t a t ________________________________

COMPONENT SERIAL NO.

E x p e n d i t u r e s / R e v e n u e s :  (T h o u s a n d s  o f  D o l l a r s )

O PERATIN G FY 92 FY  93 FY  94 FY  95 FY  96 FY 97

PERSONAL S E R V IC E S

TRA V EL

CONTRACTUAL

S U P P L IE S

EOUIPMENT

LAND & STRUCTURES

GRANTS, CLA IM S

M ISCELLAN EO US

TO TAL OPERATIN G 0 0 0 0 0 0

C A P IT A L

REVENUE 0 0 0 0 0 0

FUN DIN G: ( ih o u s a n d s  o f D o l l a r s )

GENERAL FUND

FED ERA L FUNDS

OTHER

TO T 0 0 0 0 0 0

P O S IT IO N S :

F U L L -T IM E 0 0 0 0 0 0

PA R T-T IM E 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

E s t im a t e  o f  c u r r e n t  y e a r  im p a c t :  no im p a c t  on c u r r e n t  y e a r

A N A L Y S IS : ( A t t a c h  a s e p a r a t e  page  i f  n e c e s s a r y . )

P re p a re d  B y : F r a n k  R u e . D i r e c t o r

D i v i s i o n :  D i v i s i o n  o f  H a b i t a t  __________________

A p p ro v e d  bv C o m m is s io n e r : C L A ( \ L  b

A g e n c y : D e p a rtm e n t  o f  F i s h  and Game

P h o n e : 4 6 5 - 4 1 0 5

f -

D i s t r i b u t i o n  ( b y  p r e p a r e r ) :  L e g i s l a t i v e  F i n a n c e ,  L e g i s l a t i v e  S p o n s o r ,  R e q u e s t o r ,  OHB, & Im p a c te d  A g e n c y ( i e s ) .  
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v r / F
D E P A R T M E N T  O F  N A T U R A E  R E S O U R C E S

O FF IC E  O F THE COM M ISSIONER

WALTER J. HICKEL, GOVERNOR

4 0 0  m L L O U G H B Y  AV E N U E  
JUNE/XU, A L A S K A  9 9 8 0 1 -1 7 9 6  
PHONE: (907) 4 6 5 -2 4 0 0  
FACSIM ILE: (907) 5 8 6 -2 7 5 4

F e b r u a r y  2 7 ,  1 9 9 1
The H o n o r a b le  J e r r y  M a c k ie ,  C h a i r  
House Community a n d  R e g i o n a l  A f f a i r s  C om m itte e  
P .O .  B ox  V 
J u n e a u , AK 9 98 11
D e a r  R e p r e s e n t a t i v e  M a c k ie :
S u b j e c t : HB 1 4 3 ,  r e l a t i n g  t o  g e n e r a l  g r a n t  l a n d  s e l e c t i o n s  f o r
m u n i c i p a l i t i e s .
P o s i t i o n : The D e p a r tm en t  o f  N a t u r a l  R e s o u r c e s  i s  u n a b le  t o  s u p p o r t
t h i s  b i l l .  I t  w o u ld  i n c r e a s e  t h e  l a n d  e n t i t l e m e n t  o f  c e r t a i n  
m u n i c i p a l i t i e s  ( t h o s e  i n c o r p o r a t e d  a f t e r  J u l y  1 ,  1 9 7 8 )  b y  a l a r g e  
am oun t, w h e th e r  o r  n o t  a l o c a l  n eed  f o r  a d d i t i o n a l  l a n d  e x i s t s  ( a s  
i s  r e q u i r e d  u n d e r  c u r r e n t  s t a t e  p o l i c y ) . W h i l e  we f i r m l y  s u p p o r t  
m u n i c i p a l  l a n d  t r a n s f e r s  a s  a b a s i s  f o r  l o c a l  g o v e rnm en t  s e l f -  
d e t e r m i n a t i o n ,  t h e  a p p r o a c h  i n  t h i s  b i l l  i s  c o n t r a r y  t o  e x i s t i n g  
s t a t e  la w  and  p o l i c y .  I f  i t  i s  t h e  L e g i s l a t u r e ' s  i n t e n t  t o  p l a c e  
m o re  s t a t e  l a n d  u n d e r  l o c a l  c o n t r o l ,  t h e  e n t i r e  p o l i c y  f o r  s t a t e  
l a n d  n e e d s  t o  be  c h ang ed .
B a c k g r o u n d : I n  1 9 7 8 ,  a f t e r  15  y e a r s  o f  d i s p u t e s  b e tw een
m u n i c i p a l i t i e s  and  t h e  s t a t e  o v e r  i n t e r p r e t a t i o n s  o f  t h e  e x i s t i n g  
la w ,  a number o f  amendments t o  t h e  m u n i c i p a l  l a n d  e n t i t l e m e n t  law  
(AS 2 9 . 1 8 )  w e re  e n a c t e d .  The new v e r s i o n  o f  t h e  law  g r a n t e d  u n i f i e d  
home r u l e  m u n i c i p a l i t i e s  a n d  a l l  b o r o u g h s  s p e c i f i c  s t a t e  l a n d  
a c r e a g e  e n t i t l e m e n t s ,  and  s p e c i f i e d  im p o r t a n t  p o l i c i e s  and  
p r o c e d u r e s .  I n  1 9 8 7 ,  t h e  la w  was a g a in  amended . A d d i t i o n s  exp anded  
t h e  c a t e g o r y  o f  l a n d  e l i g i b l e  f o r  s e l e c t i o n  b y  a m u n i c i p a l i t y  a n d , 
among o t h e r  t h i n g s ,  p l a c e d  an u p p e r  l i m i t  on t h e  amount o f  " v a c a n t ,  
u n a p p r o p r i a t e d ,  u n r e s e r v e d "  l a n d  a m u n i c i p a l i t y  c o u ld  s e l e c t .  The 
law  a l s o  s p e c i f i e d  t h a t  t h e  new la n d  e n t i t l e m e n t  f o r  t h e  N o r th w e s t  
A r c t i c  B o ro u g h  was a p a r t i a l  e n t i t l e m e n t  t h a t  c o u ld  be i n c r e a s e d  on 
a r  -com m enda t ion  b y  t h e  G o v e r n o r  t o  t h e  L e g i s l a t u r e .  The G o v e rn o r  
t h e n  s u b m i t t e d  h i s  g e n e r a l  g r a n t  l a n d  e n t i t l e m e n t  p o l i c y  t o  t h e  
l e g i s l a t u r e .

j T h i s  b i l l  rem ove s  t h e  c u r r e n t  20  a c r e  p e r  c a p i t a  l i m i t  on  t h e  l a n d
! e n t i t l e m e n t  o f  a new m u n i c i p a l i t y ,  and  e l im i n a t e s  t h e  c r i t e r i a  f o r

t h e  sh ap e  o f  a l a n d  s e l e c t i o n .  The 2 0  a c r e  p e r  c a p i t a  l i m i t  i s  
a p p r o x im a t e l y  e q u a l  t o  t h e  maximum p e r  c a p i t a  a c r e a g e  an y  b o ro u g h  
h a s  r e c e i v e d  f r o m  t h e  s t a t e  s i n c e  s t a t e h o o d .  R em ova l o f  t h i s  p e r  
c a p i t a  l i m i t ,  c om b in ed  w i t h  t h e  i n c l u s i o n  o f  w i l d l i f e  h a b i t a t  land , 
w i t h i n  t h e  " v a c a n t ,  u n a p p r o p r i a t e d ,  u n r e s e r v e d "  l a n d  c a t e g o r y  
e l i g i b l e  f o r  s e l e c t i o n s ,  w i l l  g r e a t l y  i n c r e a s e  t h e  l a n d  e n t i t l e m e n t  
f o r  new b o r o u g h s .  Shape  c r i t e r i a  a r e  im p o r t a n t  i f  p u b l i c  a c c e s s  t o  
a d j a c e n t  s t a t e  l a n d  i s  t o  b e  p r o t e c t e d  and  sound  l a n d  management
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p o l i c i e s  a r e  t o  be m a i n t a i n e d .
R e c om m en d a t io n s : The m u n i c i p a l i t i e s  a f f e c t e d  by  t h i s  b i l l  h a v e  n o t
y e t  r e c e i v e d  an y  e n t i t l e m e n t  l a n d .  I t  seems l o g i c a l  t o  a l l o w  them  
t o  r e c e i v e  t h e i r  e x i s t i n g  l a n d  e n t i t l e m e n t  b e f o r e  d e t e rm in i n g  t h a t  
a d d i t i o n a l  l a n d  i s  n e ed ed  f o r  m u n i c i p a l  p u r p o s e s .  H ow eve r , t h e  
d e p a r tm e n t  s u p p o r t s  S e c t i o n  2 o f  t h i s  b i l l .  I t  a l l o w s  
m u n i c i p a l i t i e s  t h a t  w ish  t o  r e c e i v e  t h e i r  l a n d  e a r l y  an  o p p o r t u n i t y  
t o  h a v e  t h e i r  l a n d  e n t i t l e m e n t s  c e r t i f i e d  w i t h i n  s i x  m on th s  o f  
i n c o r p o r a t i o n .  C u r r e n t l y ,  m u n i c i p a l i t i e s  m ust w a i t  tw o  y e a r s  f o r  
c e r t i f i c a t i o n .  We w ou ld  be happy  t o  w o rk  w i t h  t h e  c om m it te e  t o  
im p ro v e  o t h e r  m u n i c i p a l  l a n d  e n t i t l e m e n t  a d m i n i s t r a t i v e  p r o c e d u r e s  
t h a t  p r e s e n t  p r o b le m s  t o  m u n i c i p a l i t i e s .
S i n c e r e l y ,

H a r o ld  C. H e i^ z e

c c :  C om m it te e  Members
R e p r e s e n t a t i v e  MacLean
B ru c e  K e n d a l l ,  L e g i s l a t i v e  L i a i s o n ,  O f f i c e  o f  t h e  G o v e r n o r  
E d g a r  B l a t c h f o r d ,  C om m is s io n e r ,  D e p a r tm e n t  o f  Community and  
R e g i o n a l  A f f a i r s
G a ry  G u s t a f s o n ,  D i r e c t o r ,  D i v i s i o n  o f  Land  and  W a te r
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F i s c a l  N o te  HB 1 4 3 ,  c o n t i n u e d .

E n ac tm en t  o f  HB 1 4 3  w i l l  r e s u l t  i n  a p p r o x im a t e l y  2 4 6 , 0 0 0  new 
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D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Box Y, Juneau, A laska 99811 Deliveries to : 240 M ain Street
(907) 465-3867 o r 465-2450 Court Plaza, Room 500
F A X  (907) 465-2029 M a il Stop 3101

M E M O R A N D U M  February 23, 1991

SUBJECT: General Grant Land Selections (HB 143)

TO: Representative Eileen MacLean

FROM: Tamara Brandt Cook
Director

Here is the sectional summary that you requested.

Sec. 1. Deletes the limitation on the size of a general grant land entitlement for a 
municipality based on population.

Sec. 2. Permits the governing body of a city to request expeditious certification of its 
entitlement by resolution and requires the entitlement to be certified within six 
months after receipt of the resolution.

Sec. 3. Adds a cross reference to the new appeal procedure added under section 5 
of the bill.

Sec. 4. Requires the director of the division of lands to disapprove a selection only 
upon a finding that the public interest in retaining state ownership of the land 
outweighs the municipality’s interest in obtaining the land. The Department of 
Community and Regional Affairs is required to review each selection and recommend 
approval or disapproval of it to the director.

Sec. 5. Before disapproving a selection, the director is required to notify the 
municipality. The municipality may submit a written response and, if the selection 
is disapproved, file notice of an appeal. The appeal will be heard by a municipal 
land mediation committee and the decision of that committee may be appealed by 
the municipality to the superior court.

Sec. 6. No restrictions may be placed on the shape of a parcel of land that may be 
selected by a municipality.



Sec. 7. Requires the commissioner of natural resource to consult with the 
Department of Community and Regional Affairs before adopting regulations to carry 
out the general grant land entitlement program.

Sec. 8. Adds a statement of policy to the general grant land entitlement program.

Sec. 9. Amends the definition of "vacant, unappropriated, unreserved land" to 
include land classified for wildlife habitat other than critical wildlife habitat for 
purposes of determining both the size of an entitlement and the land that may be 
selected in fulfillment of the entitlement.

Sec. 10. Requires the director of lands to redetermine and recertify the entitlement 
of each municipality incorporated after June 2, 1986 in accordance with the new 
provisions of the bill. If the entitlement of a municipality is increased, land may be 
selected within one year after the recertification.

Sec. 11. Makes two bill sections retroactive to June 2, 1986. These sections may 
have the effect of increasing entitlements for certain municipalities.

Sec. 12. The bill has an immediate effective date.

Representative Eileen MacLean

February 23, 1991
Page 2
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T H E  N E E P  F Q R  H B  143

By: Rep. MacLean 
2/26/91

The purpose of HB 143 is to restore equity in the General Grant 
Land Entitlement process, to return the emphasis of the 
program to its original intent of developing independent and 
strong local governments, and to temper the Department of 
Natural Resource's (DNR 's) broad discretion in determining the 
process and procedure for transferring general grant land to 
m unic ipa lities.

The Mandatory Borough Act, enacted in 1963, created 
opportunities for municipalities to acquire state land for their 
local use. The intent was "to provide maximum local self- 
government". General grant land provides a means of creating 
a tax base, of generating revenues through land sales and 
leases, and a land base for community and public purposes.

The State Constitution was based on the premise that 
municipalities should be independent and seif governing. 
Clearly, the intent is to provide for strong local governments.
It can be argued that the state's best interest is best served by 
allowing local governments the opportunity to manage and 
develop their own land base, thereby developing local 
economies and strengthening the statewide economy.

However, D NR ’s report (entitled Municipal General Grant Land 
Entitlements. A State-Municipal Partnership) predetermines 
that it may not be in the best interests of the state that land in 
rural Alaska be managed and developed by local governments 
because the rural character of the state land "is often not well 
suited for development or other municipal purposes".

Because many areas in remote parts of Alaska are in the very 
initial stages of development, it is premature to make broad 
generalizations about the use or character of land in rural 
Alaska. Furthermore, subsistence is a major influence in the 
rural economy and therefore could result in large selections of 
land being held sacrosanct.

Finally, it is important for the legislature to evaluate the 
municipal entitlement statutes, to include language to provide 
for liberal construction of the law, as provided for by the State 
Constitution and, to make changes which favor the original 
intent of this program.
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P O P U L A T I O N  C A P

Section 1 removes the requirement that a municipality 
incorporated after July 1, 1978, not receive a general grant 
land entitlement that exceeds 20 acres per resident; and 
returns to the form er "10 percent o f  vacant, unappropriated 
and unreserved land".

A per capita lim it on municipal grant land was established at 
20 acres, based on the Mat-Su Borough entitlement in 1978. At
that time it was the highest per capita entitlement to any
m un ic ip a lity .

DNR has suggested that the 20 acre cap is the most generous 
entitlement fo rm u la because it represents the highest per 
capita entitlement given to any municipality. W hile this mav 
at first seem a fa ir and equitable justification, it is neither, 
given the very broad range o f values o f lands. Urban area 
lands are often worth three times the rural acreage. A more 
equitable distribution o f land would be based on a 'value' 
determination, not a per capita determination which is 
discrim inatory to sparsely populated areas. Since establishing
values o f lands is such a difficult, i f  not impossible e ffo rt in
ru ra l selections, it makes more sense to re ly upon the historical 
10 percent o f available land formula.

It should be noted that had the Matanuska-Susitna Borough 
been restricted to the 20 acre cap based on the population on  
the date o f incorporation, (which is the way current law reads), 
their entitlement would have been no more than 216 , 680 
acres, not the 355 , 210 acre entitlement they received in 1978.

Legislative records fo r the 1978 legislation allude to a number 
o f considerations that influenced fin a l acreage determ inations, 
but little , i f  no, information is available which describe the 
need to lim it entitlements to municipalities using a population 
cap.

F ina lly , the population cap was put into effect in 1987, and 
on ly after urban areas organized leaving ru ra l areas with 
greater restrictions and less available land on which to base 
their future growth and development.
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STATE INTEREST VS, MUNICIPALITY'S INTEREST
Section 4  o f the b ill requires that before the D ivision o f Lands 
acts on a selection, the Department o f Community and Regional 
A ffa irs must review the selection and recommend approval or 
disapproval. A selection may be disapproved on ly upon a 
finding that the public interest in retaining state ownership o f 
the land outweighs the municipality's interest in obtaining the 
land. A decision to disapprove would be subject to a new 
appeal process which specifica lly  evaluates state and municipal 
in te res ts .

This process does not exclude DNR's usual practice o f consulting 
with resource agencies to evaluate municipal land selections. It
assures, however, that the agency established by the
Constitution to advise and assist loca l governments is 
inherently involved in this process.

Most municipalities received entitlements as part o f the 1978
statutes. At that time they played a greater ro le  in
determining their municipal land selections by influencing both 
legislative and regulatory p rovisions. For example, these 
municipalities negotiated a comprom ise in the 1978 legislation 
which required a municipality's consent fo r classification over 
3 ,200  acres; established a jo in t planning process where DNR 
and municipalities jo in tly  considered state and municipal 
interests; and which provided the state and municipalities to 
jo in tly  determine what areas would be available fo r selection.

Through e ffo rts to expedite the la rd  disposal process, the 
provisions which required consent and jo in t planning were 
dropped and replaced with a one-year deadline fo r both the 
state and municipalities to determ ine selectable lands. There 
was no need fo r a special appeal process because D N R  and 
municipalities were constrained by the one year period. That 
is, DNR  had little time to decide state interests and new 
classifications within this one-year period had little  potential to 
negatively affect these municipalities. As a result o f  dropping 
consent and jo in t planning, however, DNR  was le ft with greater 
discretion and responsibility fo r  making policy decisions with 
little  or no mechanism for oversight by the newer 
m un ic ip a litie s .
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DNR exercises tremendous discretion in deciding the rules by 
which justifications are reviewed for municipal purposes and 
for evaluations of selections for state interest. Municipalities 
have little say in the award process, have no ability to work  
with DNR to jointly determine land classifications, and have no 
appeal process which evaluates these land selections for 
municipal interests.

MUNICIPAL LAND MEDIATION COMMITTEE / APPEAL 
P R O C E S S

Section 5 provides for a notification process to be made to 
municipalities and, for an appeal process by a municipal land 
mediation committee composed of a person appointed by the 
commissioner of DNR, an appointee by the commissioner o f  
C&RA, and an elected municipal official. An adverse decision of 
the committee may be appealed to the superior court.

This section is necessary to insure that the municipalities' 
interests are protected in the land selection process. As stated 
above, the ability o f new  municipalities to influence the 
municipal land selection process has been greatly diminished. 
DNR exercises tremendous discretion in deciding the rules by 
which justifications are reviewed for municipal purposes and 
for evaluations of these selections for state interest. An appeal 
section should be included to insure the public interest is 
served. It should be noted that the public interest is served 
when municipal interest is considered.

Drafters of the early municipal entitlement program c lea rly  
intended for municipalities to play a role in the decision 
making process. Th is requirement w ill restore parity between 
the two philosophically differing agencies.

SIZE AND SHAPE OF PARCELS
Sec don 6 of the bill requires that the commissioner may not 
impose restrictions on the shape of a parcel and land selected 
by a municipality.

DNR currently uses a 4:1 width to depth rado as a standard 
policy for limiting the size of municipal land selections. The  
length of any parcel cannot be more than four times it w idth.
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DNR has suggested a ratio o f 4 to 1 because it is the same one 
they use fo r their mineral leasing program. It does not 
logically fo llow  that a rule used fo r leased lands is one which 
should be used fo r lands which become the management 
responsibility o f a municipality. It is cumbersome and 
unwieldy fo r efficient land selection processes and can 
quadruple the cost o f surveying.

Furthermore, DNR  has imposed this stipulation because "it 
would n o t serve the state's best interest to convey long narrow 
tracts that could block public access to adjacent state land and 
interfere with sound management". However, the state's 
interest in  protecting public access could easily  be granted by 
reserving easements on municipal land selections.

DNR has also stated that regulations require municipal 
selections to be compact ana that they will implement a 4 to 1 
ratio on the erroneous premise that rural land development 
should meet the same standards o f compact development on 
urban land .

On the contrary , rural land selections, by defin ition , should 
have greater flex ib ility  to meet changing and diverse needs o f 
sparsely populated communities spread out o ve r vast areas. 
Rural selections should not be restricted by the same guidelines 
used fo r urban selections.

DNR REGULATIONS
Section 7 requires the Commissioner o f Natural Resources to 
consult w ith the Department o f Community and Regional affairs 
prior to adopting regulations necessary to carry out the General 
Grant Land program.

DNR has developed elaborate regulations to carry  out the 
municipal land entitlement program. Although these 
regulations deeply affect the municipal statutes (T it le  2 9 ), the 
Department o f Community and Regional A ffa irs has no vested 
authority in  the promulgation o f  those regulations.

Fish and Game statutes fo r example have sim ila r provisions in 
Title 16 which require DNR to consult ADF&G before adopting 
regulations which govern public use areas managed by DNR .

7



P O L I C Y  S T A T E M E N T

Section 8 adds a statement o f policy to the general grant land 
entitlem ent program .

The 1987 legislation included a reference that the entitlement 
fo r the Northwest Arctic B o rou ;h  was a partial entitilment and 
that the governor would submit recommendations to the 
legislature fo r additional general grant land entitlements fo r 
the the Northwest Arctic and other newly formed 
municipalities, consistent with a general grant land entitlement 
p o licy .

The policy statement in HB 143 clarifies that the intent o f the 
legislature is that no less than 10 percent o f vacant, 
unappropriated, or unreserved land w ill be provided to newly 
formed municipalities; and that the transfer o f such land w ill 
be prompt and efficient.

In addition, the state has 20 m illion acres o f land still to select 
o f its entitlement under the Statehood Act and it is important, 
as a policy matter, to encourage fu ll and expeditious transfers 
o f land. Because the municipal entitlement program was 
created as an incentive fo r borough formation and was based 
on a 10% formula , it is only reasonable to return to its original 
intent. This w ill still leave the state with 90%  o f its land base.

W IL D L IF E  H A B ITA T  IN  "V U U "

Section 9 expands the definition o f "vacant, unappropriated and 
unreserved land" used to determine both the amount o f land 
and the classes o f land that a municipality may select, to 
include certain land classified w ild life  habitat, other than 
critica l w ild life  habitat.

Using land classifications to define selectable land (vuu land) 
was put into place in 1979. Past municipalities had to select 
their land by 1980, so the use o f land classifications had n o  
affect on the amount o f their entitlement and little  potential to 
impact which lands could be selected.

New ly formed municipalities, on the other hand, are 
detrim entally impacted by classifications which were imposed 
on m illions o f acres o f land between 1978 and the present

8



time. These classifications were developed with little or no 
regard to municipal interests and are based on broad, 
generalized resource information. There is no justifiab le reason 
to restrict this entire category as a general rule.

There w ill be occasions where state and municipal interests 
may conflict. DNR  w ill continue to exercise substantial 
discretion and w ill not be easily overturned when valid 
interests are shown. The discretion o f any regulatory agency is 
great and could adequately protect the state concerns, even 
given the appeal committee's existence. Thus, there is no 
reason to automatically exclude w ild life  habitat from  
consideration, particularly when the state is still le ft with 90%  
o f its land base.

R E C E R T I F I C A T I O N  O F  E N T I T L E M E N T S

Section 10 requires Department o f Natural Resources to 
recertify  entitlements fo r municipalities incorporated after 
June 2, 1986 to determine fina l entitlement lands that may be 
selected as a result o f this legislation.



By: Rep. MacLean 
2/26/91

HB 143 GENERAL GRANT LAND SELECTIONS
"An Act relating to general grant land selections; and providing 
fo r an effective date"

Section 1: removes the requirement that a municipality 
incorporated after July 1, 1978 can not receive a general grant 
land entitlement that exceeds 20 acres per resident; returns to 
the form er "10 percent o f vacant, unappropriated or 
unreserved land".

Section 2; allows a city to request an expedited entitlement to 
be determined within six months.

Section 3: after a municipal selection is rejected, existing law 
grants a municipality 90 days to select additional land in 
fu lfillm en t o f its entitlement. A reference to the appeal process 
is added so that the 90 day period begins after the fina l appeal 
decision .

Section 4: before the Director o f the Division o f Lands acts on a 
selection, the Department o f Community & Regional A ffairs 
(D C R A ) must review the selection and recommend approval or 
disapproval. A selection may be disapproved only upon a 
finding that the public interest in retaining state ownership o f 
the land outweighs the municipality's interest in obtaining the 
land .

Section 5: provides fo r a notification process to be made to 
municipalities, and fo r an appeal process by a municipal land 
mediation committee composed o f a person appointed by the 
Commissioner o f Natural Resources, an appointee by the 
Commissioner o f Community &, Regional A ffa irs, and an elected 
municipal o ffic ia l. An adverse decision o f the committee may 
be appealed to the superior court.

Section 6: the Commissioner o f Natural Resources may not place 
restrictions on the shape o f a parcel o f land that may be 
selected by a municipality.

Section 7: requires the Commissioner o f  Natural Resources to 
consult with Department o f Community and Regional A ffa irs 
prior to adopting regulations necessary to carry out the General 
Grant Land Entitlement program.



Section 3: the policy o f the state is to provide newly formed 
municipalities with entitlements that are no less than 10 
percent o f "vuu" property; and to provide fo r expeditious 
transfer o f land.

Section 9: the definition o f "vacant, unappropriated, and 
unreserved land" used to determine both the amount o f land 
and the classes o f land that a municipality may select is 
expanded to include certain land classified as w ild life  habitat, 
other than critical w ild life  habitat.

Section 10: the Department o f Natural Resources w ill recertify 
entitlements fo r municipalities incorporated after June 2 , 1986, 
to determine the fina l entitlement that may be selected as a 
result o f this legislation.

Section 11: sections 1 and 9 are retroactive to June 2, 1986. 

Section 12: this Act takes effect immediately.

2
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A  P o p u l a t i o n  C a p  o n  A c r e a g e  

is N o t  a n  E q u i t a b l e  A p p r o a c h  

for M u n i c i p a l  L a n d  Entitlements:

R ange of Land Values for Rem ote Land
In dollars per acre

R e m o t e  land located in the Mat-Su 

Borough has about three times the 

value of similar land located in the 

Northwest Arctic Borough.

$350 to $500 per acre

Mat-Su Borough Northwest Arctic 
Borough

T h e  Mat-Su Borough land entitlement of 355,210 acres w a s  

processed in 1978. At that time, the Borough population w a s  

17,760 —  the land entitlement represented 20 acres per 

capita. At an average value of $1,350 per acre, this equates 

to $27,000 per capita. A  similar entitlement in the Northwest 

Arctic Borough would equate to $8,500 per capita.

V

Therefore, to receive an equivalent value per capita 

for its land entitlement, the Northwest Arctic 

Borough would have to receive three times the 

acreage per capita c o m p a r e d  to the Mat-Su 

Borough, or approximately 60 acres per capita.

i



ALEUTIANS EAST BOROUGH
SERVING THE COMMUNITIES OF 

■  KING COVE ■  SAND POINT ■  AKUTAN ■  COLD BAY ■  FALSE PASS ■  NELSON LAGOON

February 22, 1991

Representative Eileen Maclean 
P.O. Box V 
Juneau, Ak 99311

Re: HB 143

Dear Representative MacLean:

The Aleutians East Borough was formed in 1987, In the existing 
municipal land entitlement program, it is eligible to receive 
approximately 7,000 + acres. The program allows for possibly 
up to 40,000 acres based on the 20 acre per person category 
requirement. The Borough, because of land classification 
restrictions, obviously will receive considerably less.

In light of the land entitlements by those who incorporated in 
the 16 0 1 s, the AEB is concerned about being treated fairly and 
equitably under this program. This is compounded by the fact 
that the State of Alaska settled a dispute with the University 
of Alaska and an important element of that settlement was the 
conveyance of some of the little State-owned property in any 
settlement within the Borough, Additionally, most lands that 
are available to the Borough, are not of comparable value to 
that of say the Mat-Su or Kenai Peninsula Borough under their 
municipal entitlement program. The Borough therefore views the 
changes as proposed in the HB 143 as a positive step in the 
right direction to assist not only this Borough with its land 
entitlement programs but also serve as needed changes which 
will serve as Incentive for other areas to seriously consider a 
borough organization in the future.

The AEB therefore supports the concept of HB 143 and recommends

Lamar J. Cotten 
Borough Administrator

LGCremn



LAKE AND PENINSULA BOROUGH 
P .O . Box 495 

K in g  Salmon# A l a s k a  99613

MEMORANDUM

To:
F rom : TaYl o r / B o ro u gh  M an age r
D a t e :  ^ F e b r u a r y  22# 1991
Re: HB 143

The L ake  an d  P e n i n s u l a  B o rough  s u p p o r t s  HB 143. By 
i n c l u d i n g  w i l d l i f e  h a b i t a t  o t h e r  t h a n  c r i t i c a l  w i l d l i f e  
h a b i t a t  i n  t h e  d e f i n i t i o n  o f  VUU l a n d s  t h e  am oun t o f  l a n d s  
s e l e c t a b l e  b y  t h i s  b o ro u g h  w o u ld  b e  s i g n i f i c a n t l y  i n c r e a s e d .

I n  t h e  L a k e  a n d  P e n i n s u l a  B o ro u g h ,  a l t h o u g h  DNR h a s  n o t  y e t  
c e r t i f i e d  VUU l a n d s ,  we b e l i e v e  we w i l l  b e  e n t i t l e d  t o  
s e l e c t  o n l y  a r o u n d  8,000-9,000 a c r e s .  I f  h a b i t a t  l a n d s  w e re  
a d d e d ,  s i n c e  t h e r e  i s  a l a r g e  am oun t o f  h a b i t a t  l a n d  i n  t h e  
n o r t h  end  o f  t h e  b o r o u g h ,  we w o u ld  b e  e n t i t l e d  t o  much m o re . 
I  do  b e l i e v e ,  u n d e r  t h i s  s c e n a r i o  y o u  a r e  r i g h t  i n  r e m o v in g  
t h e  20 a c r e s  p e r  p e r s o n  c a p .
I n  t h e  e v e n t  w i l d l i f e  h a b i t a t  i s  n o t  a d d e d  t o  t h e  VUU 
d e f i n i t i o n ,  I  w o u ld  s u g g e s t  l a n g u a g e  b e  a d d e d  t o  I n c r e a s e  
t h e  p e r c e n t a g e  o f  VUU l a n d s  a b o r o u g h  may s e l e c t  t o  a t  l e a s t  
s e v e n t y  p e r c e n t .  I n  a  b o r o u g h  w h ic h  c o v e r s  o v e r  25,000 
s q u a r e  m i l e s ,  t h e  am oun t o f  l a n d  a v a i l a b l e  t o  u s  u n d e r  
c u r r e n t  l a w  i s  u n r e a s o n a b l y  s m a l l .
We a l s o  s u p p o r t  t h e  a d d i t i o n  o f  C om m un ity  a n d  R e g io n a l  
A f f a i r s  a s  t h e  f i r s t  a g e n c y  t o  r e v i e w  s e l e c t i o n s .  T h a t  
a g e n c y  w o r k s  e x t e n s i v e l y  a n d  c l o s e l y  w i t h  m u n i c i p a l i t i e s  
s t a t e w i d e  an d  t h e r e f o r e  h a s  a b e t t e r  p e r s p e c t i v e  a s  t o  w h a t  
i s  r e a s o n a b l e  and  w h a t  i s  n o t .  We a l s o  a g r e e  DCRA s h o u l d  b e  
c o n s u l t e d  a s  r e g u l a t i o n s  a r e  d e v e lo p e d .
T h an k  y o u  f o r  t h e  o p p o r t u n i t y  t o  comment.
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I N T R O D U C T I O N

D e c a d e s  o f  n e g l e c t  b y  t h e  f e d e r a l  g o v e r n m e n t ,  r e s o u r c e  
e x p l o i t a t i o n  b y  c o r p o r a t i o n s  and  i n d i v i d u a l s  o u t s i d e  A l a s k a  an d  a 
l a c k  o f  c o n t r o l  o f  t h e i r  d e s t i n y  i n s t i l l e d  i n  t h e  f i f t y - f i v e  
d r a f t e r s  o f  t h e  A l a s k a  C o n s t i t u t i o n  a  u n i q u e  v i s i o n  o f  w h a t  w o u ld  
b ecom e A m e r i c a ' s  4 9 t h  s t a t e .  T h e  o b s e r v a t i o n s  a n d  e x p e r i e n c e s  o f  
t h e  r e s i d e n t s  o f  t h e  t e r r i t o r y  who w e re  s e l f - r e l i a n t  and  
i n d e p e n d e n t  w o u ld  m a n i f e s t  t h e m s e l v e s  t h r o u g h o u t  t h e  
c o n s t i t u t i o n .  N ow h e re  a r e  t h e s e  c o n c e p t s  m o re  e v i d e n t  t h a n  i n  
A r t i c l e  X o f  t h e  c o n s t i t u t i o n  w h e re  t h e  r e l a t i o n s h i p  b e tw e e n  
s t a t e  g o v e r n m e n t  an d  l o c a l  g o v e r n m e n t  a r e  u n s e l f i s h l y  d e f i n e d .

SECTION 1 .  T he  p u r p o s e  o f  t h i s  a r t i c l e  i s  t o  p r o v i d e  f o r  
maximum l o c a l  s e l f - g o v e r n m e n t  w i t h  a m in imum  o f  l o c a l  
g o v e r n m e n t  u n i t s ,  a n d  t o  p r e v e n t  d u p l i c a t i o n  o f  t a x - l e v y i n g  
j u r i s d i c t i o n s .  A l i b e r a l  c o n s t r u c t i o n  s h a l l  b e  g i v e n  t o  t h e  
p o w e r s  o f  l o c a l  g o v e r n m e n t  u n i t s .
SECTION 3 .  T he  e n t i r e  S t a t e  s h a l l  b e  d i v i d e d  i n t o  b o r o u g h s ,  
o r g a n i z e d  o r  u n o r g a n i z e d .  T h e y  s h a l l  b e  e s t a b l i s h e d  i n  a 
m an n e r  a n d  a c c o r d i n g  t o  s t a n d a r d s  p r o v i d e d  b y  l a w .  The  
s t a n d a r d s  s h a l l  i n c l u d e  p o p u l a t i o n ,  g e o g r a p h y ,  e c o n om y , 
t r a n s p o r t a t i o n ,  a n d  o t h e r  f a c t o r s .  E a c h  b o r o u g h  s h a l l  
e m b ra c e  a n  a r e a  a n d  p o p u l a t i o n  w i t h  common i n t e r e s t s  t o  t h e  
maximum d e g r e e  p o s s i b l e .  T he  l e g i s l a t u r e  s h a l l  c l a s s i f y  
b o r o u g h s  a n d  p r e s c r i b e  t h e i r  p o w e r s  a n d  f u n c t i o n s .  M e th o d s  
b y  w h ic h  b o r o u g h s  may b e  o r g a n i z e d ,  i n c o r p o r a t e d ,  m e rg e d ,  
c o n s o l i d a t e d ,  r e c l a s s i f i e d ,  o r  d i s s o l v e d  s h a l l  b e  p r e s c r i b e d  
b y  l a w .

M u n ic i p a l G e n e r a l  G r a n t  L and  E n t i t l e m e n t s
J a n u a r y  1 9 9 0

T he  d e l e g a t e s  h a v i n g  b e e n  d e p r i v e d  o f  t h e  r i g h t  o f  s e l f  
d e t e r m i n a t i o n ,  t h o u g h t f u l l y  r em em b e re d  t e r r i t o r i a l  g o v e r n a n c e  and  
c o n f e r r e d  a u t o n o m y  an d  b r o a d  p o w e r s  on  m u n i c i p a l i t i e s  o f  A l a s k a  
t h r o u g h  t h e  c o n s t i t u t i o n .  By o f f e r i n g  i n c e n t i v e s  t o  e n c o u r a g e  
m u n i c i p a l  i n c o r p o r a t i o n s ,  t h e  S t a t e  o f  A l a s k a  f u r t h e r s  t h e  g o a l  
o f  maximum l o c a l  s e l f - g o v e r n m e n t  c o n t a i n e d  i n  A r t i c l e  X.
S i n c e  1 9 6 2 ,  o n e  o f  t h e s e  i n c e n t i v e s  h a s  b e e n  r e c e i p t  o f  s t a t e  
g e n e r a l  g r a n t  l a n d  w i t h i n  t h e  b o u n d a r i e s  o f  t h e  l o c a l  g o v e r n m e n t  
t h e r e b y  p r o v i d i n g  a  m ean s  o f  c r e a t i n g  o r  e x p a n d i n g  a  t a x  b a s e ,  a 
m eans t o  g e n e r a t e  r e v e n u e  t h r o u g h  l a n d  s a l e s  a n d  l e a s e s ,  a  l a n d  
b a s e  f o r  c om m u n i ty  e x p a n s i o n  a n d  a  l a n d  b a s e  f o r  o t h e r  p u b l i c  
p u r p o s e s .
I n  a d d i t i o n  t o  t h e s e  g e n e r a l  g r a n t  l a n d  e n t i t l e m e n t s ,  
m u n i c i p a l i t i e s  c a n  a c q u i r e  o t h e r w i s e  u n a v a i l a b l e  s t a t e  l a n d  u n d e r  
t h e  p u b l i c  a n d  c h a r i t a b l e  u s e  s t a t u t e  (AS 3 8 . 0 5 . 8 1 0 ) .  L and  
a c q u i r e d  u n d e r  t h i s  s t a t u t e  m u s t  b e  u s e d  f o r  a  p u b l i c  p u r p o s e  
t h a t  i s  a v a i l a b l e  t o  t h e  p u b l i c  a t  l a r g e .  H o w e v e r ,  i f  t h e
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m u n i c i p a l i t y  r e c e i v i n g  t h e  l a n d  h a s  an  o u t s t a n d i n g  m u n i c i p a l  l a n d  
g r a n t  e n t i t l e m e n t ,  t h e  a c r e a g e  o f  t h e  c o n v e y a n c e  i s  s u b t r a c t e d  
f r o m  t h i s  b a l a n c e .
T i d e  and  s u b m e rg e d  l a n d s  a r e  t h e  l a s t  c a t e g o r y  o f  s t a t e  l a n d  made 
a v a i l a b l e  t o  c i t i e s  who w e re  i n c o r p o r a t e d  on  o r  b e f o r e  t h e  d a t e  
o f  s t a t e h o o d .  U n d e r  r i g i d  g u i d e l i n e s  e s t a b l i s h e d  i n  t h e  A l a s k a  
L and  A c t ,  c i t i e s  c o u l d  a c q u i r e  t i d e l a n d s  a d j a c e n t  t h e i r  
b o u n d a r i e s .  T h i s  p r o v i s i o n  was c o d i f i e d  AS 3 8 . 0 5 . 3 2 0 .

B A C K G R O U N D :  M U N I C I P A L  L A N D  G R A N T S

L e g i s l a t i v e  H i s t o r y
A l a s k a ' s  f i r s t  m u n i c i p a l  l a n d  e n t i t l e m e n t  was c r e a t e d  i n  1 9 6 2  
when a  new s e c t i o n  was a d d e d  t o  t h e  A l a s k a  L an d  A c t .  T h i s  
s e c t i o n  s t a t e d :

Any c i t y  o f  t h e  f i r s t  c l a s s  may a p p l y  i n  t h e  m an n e r  
p r e s c r i b e d  b y  t h e  d i r e c t o r ,  w i t h i n  f i v e  y e a r s  f r o m  t h e  
e f f e c t i v e  d a t e  o f  t h i s  A c t ,  f o r  a  c o n v e y a n c e  t o  t h e  c i t y  o f  
a l l  s u r p l u s  s t a t e  l a n d s  l o c a t e d  w i t h i n  t h e  p r e s e n t  
b o u n d a r i e s  o f  t h e  c i t y .  " S u r p l u s  s t a t e  l a n d s "  m ean s  a l l  
l a n d  owned b y  t h e  s t a t e  w h ic h  i s  n o t  p r e s e n t l y  u s e d  o r  f o r  
w n ic h  t h e r e  i s  n o  a n t i c i p a t e d  u s e  b y  t h e  s t a t e  f o r  
g o v e r n m e n t a l  p u r p o s e s .

T h i s  a c t ,  c o d i f i e d  AS 3 8 . 0 5 . 3 4 7 ,  a l t h o u g h  c o n t a i n i n g  s c a n t  
p r o c e d u r a l  g u i d a n c e ,  r e s u l t e d  i n  t h e  c o n v e y a n c e  o f  t h o u s a n d s  o f  
a c r e s  o f  s t a t e  l a n d  t o  a  s m a l l  n um be r o f  m u n i c i p a l i t i e s  
t h r o u g h o u t  t h e  s t a t e .  T h i s  la w  was r e p e a l e d  J u n e  2 1 ,  1 9 7 6 .
I n  1 9 6 3  t h e  s t a t e  l e g i s l a t u r e  e n a c t e d  t h e  "M a n d a t o r y  B o r o u g h  
A c t " .  T h i s  a c t  w as u n r e l a t e d  t o  t h e  A l a s k a  L an d  A c t  b u t ,  l i k e  AS 
3 8 . 0 5 . 3 4 7 ,  c r e a t e d  o p p o r t u n i t i e s  f o r  m u n i c i p a l i t i e s  t o  a c q u i r e  
s t a t e  l a n d  f o r  t h e i r  l o c a l  u s e .  T h e  i n t e n t  o f  t h i s  a c t  ( c h  5 2 ,  
SLA 1 9 6 3 )  was " t o  p r o v i d e  maximum l o c a l  s e l f - g o v e r n m e n t "  and  
c a u s e d  t h e  c r e a t i o n  o f  n u m e ro u s  b o r o u g h s  s t a t e w i d e .  T h e s e  
b o r o u g h s  e n c o m p a s s e d  t h e  p o p u l a t e d  a r e a s  o f  t h e  s t a t e .  A l t h o u g h  
b o r o u g h s  c o u l d  n o t  o p t  o u t  o f  o r g a n i z i n g ,  some l o c a l  o p t i o n s  
e x i s t e d  i n  t h e  l a w ,  s u c h  a s  f i n a l  l o c a t i o n  o f  t h e  m u n i c i p a l  
b o u n d a r i e s .  T h e  a c t ,  a d d i t i o n a l l y ,  p r o v i d e d  i n c e n t i v e s  i n  t h e  
f o rm  o f  c a s h  g r a n t s  a n d  g r a n t s  o f  s t a t e  l a n d .
U n l i k e  t h e  1 9 6 2  a c t ,  t h e  " M a n d a t o r y  B o r o u g h  A c t " ( c o d i f i e d  AS 
0 7 . 1 0 . 1 5 0 )  p r o v i d e d  a f o r m u l a  f o r  t h e  am oun t  o f  t h e  s t a t e  l a n d  
g r a n t  e n t i t l e m e n t .
T h i s  a c t  p r o v i d e d :

( t h a t )  " a n  o r g a n i z e d  b o r o u g h  may s e l e c t  1 0  p e r  c e n t  o f  t h e  
v a c a n t ,  u n a p p r o p r i a t e d ,  u n r e s e r v e d  s t a t e  l a n d s  l o c a t e d  
w i t h i n  i t s  b o u n d a r i e s  w i t h i n  f i v e  y e a r s  a f t e r  t h e  d a t e  o f
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a v a i l a b i l i t y  o f  s t a t e  l a n d s  i n  t ?  a b o r o u g h . "

T h e  a c t  a l s o  p r o v i d e d  c e r t a i n  n e c e s s a r y  p r o c e d u r a l  g u i d a n c e  f o r  
t h e  s e l e c t i o n ,  s u r v e y  a n d  c o n v e y a n c e  o f  t h e s e  e n t i t l e m e n t  l a n d s .

S e v e r a l  c h a n g e s  t o  t h e  l a w  w e r e  e v e n t u a l l y  e n a c t e d .  I n  1 9 7 0  
C h a p t e r  2 1 3 ,  SLA  1 9 7 0  r e m o v e d  t h e  f i v e  y e a r  s e l e c t i o n  d e a d l i n e ,  
a n d  e x t e n d e d  g e n e r a l  g r a n t  l a n d  e n t i t l e m e n t s  t o  f i r s t  a n d  s e c o n d  
c l a s s  c i t i e s  b y  a d d i n g  AS 0 7 . 0 5 . 0 4 0 .  I n  1 9 7 2  AS 0 7 . 1 0  w a s  
r e n u m b e r e d  t o  AS 2 9 . 1 8 .

F i f t e e n  y e a r s  o f  d i s p u t e s  b e t w e e n  m u n i c i p a l i t i e s  a n d  t h e  s t a t e  
o v e r  i n t e r p r e t a t i o n  o f  t h e  l a w  c u l m i n a t e d  i n  t h e  f i r s t  m a j o r  
a m e n d m e n t  t o  AS 2 9 . 1 8  i n  1 9 7 8 .  S om e  o f  t h e  m o r e  i m p o r t a n t  
d i s p u t e s  i l l u s t r a t e  t h e  r a n g e  o f  p r o b l e m s  f a c e d  b y  t h e  p r o g r a m .

- L a n d  s e l e c t i o n s  b y  m u n i c i p a l i t i e s  h a d  n o  t i m e  f r a m e s  f o r  
a d j u d i c a t i o n  a n d  c o n v e y a n c e .  M u n i c i p a l i t i e s  f e l t  t h a t  t h e  
s t a t e  d e l i b e r a t e l y  d r a g g e d  i t s  f e e t  o n  s e l e c t i o n s  t h a t  i t  
w a n t e d  t o  r e t a i n  a n d  t h a t  a f t e r  a p p r o v i n g  s e l e c t i o n s  t h a t  

t h e  c o n v e y a n c e s  w e r e  u n n e c e s s a r i l y  d e l a y e d .

- S o u t h e a s t  b o r o u g h s  b e l i e v e d  t h a t  g e t t i n g  c o n c u r r e n c e  o f  t h e '  
l a n d  t r u s t  b o a r d s  f o r  c o n v e y a n c e  o f  u n i v e r s i t y ,  m e n t a l  

h e a l t h  a n d  s c h o o l  t r u s t  l a n d s  w a s  a n  u n d u l y  c u m b e r s o m e  
p r o c e s s .

- T h e  N o r t h  S l o p e  B o r o u g h  h a d  s e l e c t e d  r e s o u r c e  m a n a g e m e n t  
a n d  i n d u s t r i a l  l a n d s  a t  P r u d o e  B a y  w h i c h  w e r e  r e j e c t e d  i n  t h e  

s t a t e ' s  i n t e r e s t s .

-W h e n  m u n i c i p a l i t i e s  s e l e c t e d  a g r i c u l t u r a l  l a n d s  t h e y  
r e c e i v e d  o n l y  t h e  a g r i c u l t u r a l  i n t e r e s t .  T h e s e  l a n d s  o f t e n  w e r e  
m o r e  v a l u a b l e  f o r  s u b d i v i s i o n s  a n d  o t h e r  u s e s  t h a n  a s
a g r i c u l t u r a l  l a n d  a n d  m u n i c i p a l i t i e s  w a n t e d  m o r e  t h a n  j u s t  t h e  
a g r i c u l t u r a l  i n t e r e s t .

- M u n i c i p a l  l a n d  s e l e c t i o n s  o c c u r r e d  o n  a n  a d  h o c  b a s i s ,  
o f t e n  b e f o r e  t h e  s t a t e  c o u l d  e v a l u a t e  r e s o u r c e s  a n d  p e r f o r m  
i t s  m a n d a t e d  l a n d  p l a n n i n g  f u n c t i o n s .

- C o n t e n t i o n  b y  t h e  N o r t h  S l o p e  B o r o u g h  t h a t  t h e y  h a v e  a n  
a b s o l u t e  r i g h t  t o  s e l e c t  1 0  p e r c e n t  o f  t h e  s t a t e  l a n d  w i t h i n  
t h e i r  b o u n d a r i e s ,  i r r e s p e c t i v e  t h e  l a n d  c l a s s i f i c a t i o n .

F e a t u r e s  o f  t h e  n ew  l a w  w e r e :

1 )  U n i f i e d  h om e  r u l e  m u n i c i p a l i t i e s  a n d  a l l  b o r o u g h s  w e r e  
g r a n t e d  a c r e a g e  s p e c i f i c  e n t i t l e m e n t s ;

:>) " v a c a n t ,  u n a p p r o p r i a t e d ,  u n r e s e r v e d "  (VUU )  l a n d  w a s  now  
s t a t u t o r i l y  d e f i n e d  b a s e d  o n  a  t w o  p a r t  t e s t :  1 )  t h e  g r a n t  t y p e
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u n d e r  w h i c h  t h e  s t a t e  a c q u i r e d  t h e  l a n d  f r o m  t h e  f e d e r a l  
g o v e r n m e n t  a n d  2 )  t h e  s t a t e ' s  l a n d  c l a s s i f i c a t i o n  s y s t e m ;

3 )  G e n e r a l  g r a n t  l a n d  e n t i t l e m e n t s  w e r e  l i m i t e d  t o  g e n e r a l  
g r a n t  l a n d  t h a t  t h e  s t a t e  a c q u i r e d  u n d e r  s e c t i o n s  6 ( a )  a n d  6 ( b )  
o f  t h e  S t a t e h o o d  A c t ;

4 )  E n t i t l e m e n t s  w e r e  f i x e d  a s  o f  J u l y  1 ,  1 9 7 8 ,  b a s e d  o n  t h e  
s t a t e ' s  VUU l a n d  b a s e  o n  t h a t  d a t e ;

5 )  E n t i t l e m e n t s  w e r e  e x t e n d e d  t o  m u n i c i p a l i t i e s  
i n c o r p o r a t e d  a f t e r  J u l y  1 ,  1 9 7 8 ,  a n d  a  m e t h o d  o f  c o m p u t i n g  t h e s e  
e n t i t l e m e n t s  w a s  e s t a b l i s h e d ;

6 )  E n t i t l e m e n t s  b e c a m e  v e s t e d  p r o p e r t y  r i g h t s  a n d  c o u l d  b e  
f u l f i l l e d  a t  a n y  t i m e  b e f o r e  t w o  y e a r s  a f t e r  t h e  s t a t e ' s  r i g h t  t o  
s e l e c t  f e d e r a l  l a n d  u n d e r  6 ( a )  o r  6 ( b )  o f  t h e  S t a t e h o o d  A c t  
e x p i r e d ;

7 )  S e l e c t i o n s  m u s t  b e  a p p r o v e d  o r  d i s a p p r o v e d  w i t h i n  n i n e  
m o n t h s  o f  s e l e c t i o n  a n d  f u r t h e r  p a t e n t  i s s u a n c e  m u s t  o c c u r  w i t h i n  
t h r e e  m o n t h s  o f  s u r v e y  p l a t  a p p r o v a l ;

8 )  M u n i c i p a l i t i e s  w i t h  a n  e n t i t l e m e n t  o f  l e s s  t h a n  o n e  a n d  
o n e - h a l f  a c r e  p e r  c a p i t a  c o u l d  s e l e c t  v a c a n t  s c h o o l ,  u n i v e r s i t y  
o r  m e n t a l  h e a l t h  t r u s t  l a n d s ;

9 )  D e f i c i e n c y  p a y m e n t s  w e r e  e s t a b l i s h e d  f o r  m u n i c i p a l i t i e s  
w h o s e  e n t i t l m e n t  l a n d  b a s e s  w e r e  u n s u i t a b l e  f o r  r e s i d e n t i a l ,  
c o m m e r c i a l  o r  i n d u s t r i a l  p u r p o s e s ;

1 0 )  A u t h o r i t y  f o r  l a n d  e x c h a n g e s  b e t w e e n  m u n i c i p a l i t i e s  a n d  
t h e  s t a t e  w h e n  i n  t h e  p u b l i c  i n t e r e s t  w a s  e s t a b l i s h e d ;

1 1 )  M u n i c i p a l i t i e s  i n  l i t i g a t i o n  w i t h  t h e  s t a t e  o v e r  
g e n e r a l  g r a n t  l a n d  e n t i t l e m e n t s  h a d  t o  e l e c t  t o  b e n e f i t  u n d e r  t h e  
new  l a w  o r  r e c e i v e  t h e  f r u i t s  o f  t h e  l i t i g a t i o n ,  b u t  n o t  b o t h ;  
a n d ;

1 2 )  A c o m p r e h e n s i v e  a n d  d e t a i l e d  d e f i n i t i o n s  s e c t i o n  w a s  
a d d e d .

F o r  t h e  f i r s t  t i m e ,  a  d e t a i l e d  a n d  c l e a r  l a w  e x i s t e d ,  s p e c i f y i n g  
i m p o r t a n t  p o l i c i e s  a n d  p r o c e d u r e s ,  u n d e r  w h i c h  g e n e r a l  g r a n t  l a n d  
e n t i t l e m e n t s  w o u l d  b e  a d m i n i s t e r e d .

I n  1 9 7 9 ,  AS 2 9 . 1 8  w a s  a m e n d e d  s o  t h a t  e n t i t l e m e n t s  c o u l d  n o  
l o n g e r  b e  f u l f i l l e d  b y  s e l e c t i o n s  f i l e d  u p  t o  t w o  y e a r s  a f t e r  t h e  
s t a t e ' s  s e l e c t i o n  r i g h t s  w i t h  t h e  f e d e r a l  g o v e r n m e n t  e x p i r e d ,  b u t  
now m u s t  b e  m ad e  p r i o r  t o  O c t o b e r  1 ,  1 9 8 0 .

I n  1 9 8 1 ,  t o  e n s u r e  t h a t  a l l  e n t i t l e m e n t s  w e r e  f u l f i l l e d ,  
a m e n d m e n t s  g a v e  m u n i c i p a l i t i e s  9 0  d a y s  t o  r e - s e l e c t  new  l a n d  u p o n  
r e j e c t i o n  o f  a  p r e v i o u s  s e l e c t i o n .  T h i s  w a s  n e c e s s a r y  b e c a u s e  i n  
l a w  a  s e l e c t i o n  d e a d l i n e  h a d  b e e n  e s t a b l i s h e d .
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I n  1 9 8 5  u n i v e r s i t y  t r u s t  l a n d  w a s  r e m o v e d  f r o m  t h e  g r o u p  o f  l a n d s  
a v a i l a b l e  t o  a  m u n i c i p a l i t y  w i t h  a p e r  c a p i t a  e n t i t l e m e n t  o f  l e s s  
t h a n  o n e  a n d  o n e - h a l f  a c r e s .  T h i s  r e s u l t e d  f r o m  s u c c e s s f u l  
l i t i g a t i o n  b y  t h e  U n i v e r s i t y  B o a r d  o f  R e g e n t s  a g a i n s t  t h e  s t a t e  
o v e r  m a n a g e m e n t  o f  i t s  l a n d  t r u s t  c o r p u s .

I n  1 9 8 5  AS 2 9 . 1 8 . 2 0 1  -  2 9 . 1 8 . 2 0 5  w e r e  r e p e a l e d  e f f e c t i v e  J a n u a r y  
1 ,  1 9 8 6 .  T h e s e  s e c t i o n s  w e r e  t h e  m a j o r  p r o v i s i o n s  o f  t h e  g e n e r a l  
g r a n t  l a n d  e n t i t l e m e n t  l a w .  T h e y  w e r e ,  h o w e v e r ,  r e p l a c e d  w i t h  
t h e  s am e  p r o v i s i o n s  - h a t  w e r e  r e n u m b e r e d  AS 2 9 . 6 5 . 0 1 0  -  
2 9 . 6 5 . 1 4 0 .

I n  1 9 8 7  t h e  m o s t  r e c e n t  a m e n d m e n t s  t o  t h e  l a w  o c c u r r e d .  T h e  
m a j o r  p r o v i s i o n s  o f  t h e  new  l a w  a r e :

1 )  E x p a n d s  g e n e r a l  g r a n t  e n t i t l e m e n t s  t o  c a p t u r e  a l l  s t a t e  
VUU l a n d  w i t h i n  t h e  m u n i c i p a l  b o u n d a r i e s  b e t w e e n  S e p t e m b e r  1 6 ,
1 9 7 0  a n d  J a n u a r y  1 ,  1 9 8 8 ;

2 )  B a s e s  e n t i t l e m e n t s  o f  c i t i e s  a n d  b o r o u g h s  i n c o r p o r a t e d  
a f t e r  J u l y  1 ,  1 9 7 8 ,  o n  t h e  m ax im um  a m o u n t  o f  VUU l a n d  w i t h i n  
t h e i r  b o u n d a r i e s  b e t w e e n  i n c o r p o r a t i o n  a n d  t w o  y e a r s  t h e r e a f t e r ;  '

3 )  E s t a b l i s h e s  u p p e r  l i m i t  o f  e n t i t l e m e n t s  t o  n e w l y  
i n c o r p o r a t e d  m u n i c i p a l i t i e s  n o t  t o  e x c e e d  2 0  a c r e s  p e r  c a p i t a  
b a s e d  o n  t h e  p o p u l a t i o n  o f  t h e  m u n i c i p a l i t y  o n  t h e  d a t e  o f  
i n c o r p o r a t i o n ;

4 )  E x t e n d s  s e l e c t i o n  d e a d l i n e  o f  b o r o u g h s  a n d  u n i f i e d  home 
r u l e  m u n i c i p a l i t i e s  l i s t e d  i n  AS 2 9 . 6 5 . 0 1 0  t o  O c t o b e r  1 ,  1 9 9 0 .

5 )  I n v a l i d a t e s  a l l  s e l e c t i o n s  o f  s c h o o l  o r  m e n t a l  h e a l t h  
t r u s t  l a n d s  o c c u r r i n g  a f t e r  O c t o b e r  4 ,  1 9 8 5  t h e  d a t e  o f  t h e  
m e n t a l  h e a l t h  l a n d  t r u s t  l i t i g a t i o n  d e c i s i o n ;

6 )  P r o h i b i t s  a  m u n i c i p a l i t y  f r o m  t r a d i n g  e n t i t l e m e n t  l a n d  
f o r  f e d e r a l  s u b s u r f a c e  r i g h t s  o r  a n y  i n t e r e s t  i n  t h e  A r c t i c  
N a t i o n a l  W i l d l i f e  R e f u g e ;

7 )  C a t e g o r i z e s  m a t e r i a l  a n d  p u b l i c  r e c r e a t i o n  c l a s s i f i e d  
l a n d  a s  VUU ;

8 )  C a t e g o r i z e s  r e s o u r c e  m a n a g e m e n t  c l a s s i f i e d  l a n d  a s  VUU 
i f  t h e  c l a s s i f i c a t i o n  o c c u r r e d  o n  o r  a f t e r  S e p t e m b e r  1 ,  1 9 8 3 ;

9 )  S p e c i f i e s  t h a t  t h e  n ew  e n t i t l e m e n t  f o r  t h e  N o r t h w e s t  
A r c t i c  B o r o u g h  i s  a  p a r t i a l  e n t i t l e m e n t .  A d d i t i o n a l  e n t i t l e m e n t  
f o r  t h e  N o r t h w e s t  A r c t i c  B o r o u g h  a n d  m u n i c i p a l i t i e s  i n c o r p o r a t i n g  
a f t e r  t h e  N o r t h w e s t  A r c t i c  B o r o u g h  d e p e n d s  u p o n  t h e  g o v e r n o r ' s  
r e c o m m e n d a t i o n  t o  t h e  l e g i s l a t u r e ,  a f t e r  c o m p l e t i o n  o f  t h e  
N o r t h w e s t  A r e a  P l a n ,  f o r  a d d i t i o n a l  e n t i t l e m e n t  c o n s i s t e n t  w i t h
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h i s  g e n e r a l  g r a n t  l a n d  e n t i t l e m e n t  p o l i c y .

1 0 )  R e i n s t a t e s  t h e  8 9 , 8 5 0  a c r e  e n t i t l e m e n t  t o  t h e  N o r t h  
S l . c p e  B o r o u g h  l o s t  t h r o u g h  l i t i g a t i o n  i n  1 9 7 8 .

A b r i e f  d i s c u s s i o n  o f  A l a s k a ' s  s t a t e h o o d  l a n d  g r a n t  e n t i t l e m e n t  
w i l l  h e l p  f o c u s  t h e  p a r a l l e l  m u n i c i p a l  g e n e r a l  g r a n t  l a n d  
e n t i t l e m e n t s .  T h e  A l a s k a  S t a t e h o o d  A c t  g r a n t e d  l a n d  e n t i t l e m e n t s  
t o  t h e  s t a t e  u n d e r  s e c t i o n s  6 ( a )  a n d  6 ( b )  t o t a l i n g  1 0 3 , 3 5 0 , 0 0 0  
a c r e s  t o  b e  s e l e c t e d  f r o m  t h e  f e d e r a l  p u b l i c  d o m a i n .  I n  1 9 6 2 ,  
w h en  t h e  s t a t e  e n a c t e d  t h e  f i r s t  m u n i c i p a l  e n t i t l e m e n t  l a w ,  l e s s  
t h a n  e i g h t  m i l l i o n  a c r e s  o f  t h e  s t a t e h o o d  e n t i t l e m e n t  h a d  b e e n  
r e c e i v e d  f r o m  t h e  f e d e r a l  g o v e r n m e n t .  T h e r e  w e r e  l e s s  t h a n  4 0  
m u n i c i p a l i t i e s  i n  t h e  s t a t e  a t  t h a t  t i m e .  Up u n t i l  t h e  1 9 7 8  l a w ,  
a  m u n i c i p a l i t y  w a s  e n t i t l e d  t o  s e l e c t  10% o f  t h e  VUU l a n d  w i t h i n  
t h e  m u n i c i p a l i t y  w i t h o u t  a  d a t e  f i n a l  f o r  f u l f i l l i n g  t h a t  
e n t i t l e m e n t .  T h i s  a p p e a r s  t o  h a v e  b e e n  i n t e n d e d  a s  a n  o n g o i n g  
p r o c e s s  s o  t h a t  a s  t h e  s t a t e  r e c e i v e d  m o r e  o f  i t s  e n t i t l e m e n t ,  
t h e  m u n i c i p a l i t y  c o u l d  c o n t i n u e  t o  s e l e c t  10%  o f  t h a t  w h i c h  w a s  
VUU .

T h e  1 9 7 8  l a w ,  f o r  t h e  f i r s t  t i m e  e s t a b l i s h e d  d a t e  c e r t a i n  t i m e  
l i n e s .  T h e  p o o l  o f  l a n d  f r o m  w h i c h  t o  c o m p u t e  t h e  10% o f  VUU 
e n t i t l e m e n t  w a s  l i m i t e d  t o  l a n d  w i t h i n  t h e  m u n i c i p a l  b o u n d a r i e s  
b e t w e e n  t h e  f i r s t  d a t e  o f  e l i g i b i l i t y  f o r  e a c h  m u n i c i p a l i t y  
( S e p t e m b e r  1 6 ,  1 9 7 0 ,  o r  d a t e  o f  i n c o r p o r a t i o n  w h i c h  e v e r  c am e  
l a t e r )  a n d  J u l y  1 ,  1 9 7 8 .  T h e  d e a d l i n e  f o r  s e l e c t i o n  w a s ,  
h o w e v e r ,  s e t  t w o  y e a r s  a f t e r  e x p i r a t i o n  o f  t h e  s t a t e ' s  s e l e c t i o n  
r i g h t s  f r o m  t h e  f e d e r a l  p u b l i c  d o m a i n .  T h e  s t a t e ' s  s e l e c t i o n  
d e a d l i n e  w a s  2 5  y e a r s  f r o m  s t a t e h o o d  ( 1 9 8 4 ) .  T h e  A l a s k a  N a t i o n a l  
I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  (A N IL C A )  e x t e n d e d  t h i s  b y  t e n  
y e a r s  t o  1 9 9 4 .

I n  1 9 7 8  t h e  s t a t e  h a d  r e c e i v e d  a b o u t  3 5  m i l l i o n  a c r e s  o f  i t s  
e n t i t l e m e n t .  T h e  1 9 7 8  c i t y  c e r t i f i c a t i o n s  r e s u l t e d  i n  a n  
a l l o c a t i o n  o f  7 , 7 2 7  a c r e s  t o  1 9  q u a l i f y i n g  c i t i e s  a n d  8 6 1 , 6 0 8  
a c r e s  t o  1 1  u n i f i e d  h om e  r u l e  m u n i c i p a l i t i e s  a n d  b o r o u g h s .  A 
t o t a l  o f  8 6 9 , 3 3 5  a c r e s  o f  s t a t e  l a n d  w e r e  g r a n t e d  t o  
m u n i c i p a l i t i e s  u n d e r  t h e  1 9 7 8  l a w .

E n t i t l e m e n t  a c r e a g e s  f o r  u n i f i e d  h ome  r u l e  m u n i c i p a l i t i e s  a n d  
b o r o u g h s  c o n t a i n e d  i n  AS 2 9 . 1 8 . 2 0 1 ,  a s  a m e n d e d  i n  1 9 7 8 ,  d i d  n o t  
a l w a y s  r e p r e s e n t  f u l f i l l a b l e  e n t i t l e m e n t s .  When  t h e  s t a t e  
l e g i s l a t u r e  w a s  c o n s i d e r i n g  p r o v i s i o n s  t o  b e  i n c o r p o r a t e d  i n t o  
t h e  AS 2 9 . 1 8  a m e n d m e n t s ,  t h e y  e s t a b l i s h e d  a c r e a g e  e n t i t l e m e n t s  
f o r  e a c h  o f  t h e  u n i f i e d  h om e  r u l e  m u n i c i p a l i t i e s  a n d  b o r o u g h s  
b a s e d  o n  a  c o m p l i c a t e d  s c h e m e  t h a t  c o n s i d e r e d  p o p u l r t i o n ,  a r e a l  
e x t e n t  a n d  a v a i l a b i l i t y  o f  s t a t e  l a n d  w i t h i n  t h e  m u n i c i p a l  
b o u n d a r i e s .  T h e  M u n i c i p a l i t y  o f  A n c h o r a g e  a n d  t h e  K o d i a k  I s l a n d  
B o r o u g h  h a d  c o n s i d e r a b l y  l e s s  s t a t e  VUU l a n d  w i t h i n  t h e i r  
b o u n d a r i e s  t h a n  w a s  n e e d e d  t o  m e e t  t h e  s t a t u t o r y  e n t i t l e m e n t .

T h e  M u n i c i p a l i t y  o f  A n c h o r a g e  r e c e i v e d  $ 4 , 0 0 0 , 0 0 0  a s  d e f i c i e n c y  
p a y m e n t  u n d e r  AS 2 9 . 1 8 . 2 0 8  f o r  4 , 0 0 0  a c r e s  o f  e n t i t l e m e n t  l a n d  
a n d  i n  1 9 8 5  e n t e r e d  i n t o  a n  a g r e e m e n t  w i t h  t h e  s t a t e  t o  z e r o  o u t
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a  y e t  u n f u l f i l l a b l e  e n t i t l e m e n t  w i t h  4 , 6 2 8  d e s i g n a t e d  a c r e s  o f  
s t a t e  l a n d  w i t h i n  t h e  m u n i c i p a l  b o u n d a r i e s .  P r i o r  t o  t h e  
a g r e e m e n t ,  2 0 , 6 7 1  a c r e s  o f  l a n d  h a d  b e e n  a p p r o v e d  o r  p a t e n t e d  t o
t h e  m u n i c i p a l i t y .  U n d e r  t h e  s e t t l e m e n t  A n c h o r a g e  c a n  a l s o
r e c e i v e  u p  t o  1 , 0 0 0  a c r e s  o f  N a t i o n a l  F o r e s t  C o m m u n i t y  G r a n t  l a n d  
a t  G i r d w o o d  i f  l a n d  i s  e v e r  c o n v e y e d  t o  t h e  s t a t e .

T h e  K o d i a k  I s l a n d  B o r o u g h  l i k e w i s e  e n t e r e d  i n t o  a n  a g r e e m e n t  w i t h
t h e  s t a t e  t o  z e r o  o u t  i t s  e n t i t l e m e n t  w i t h  4 8 , 7 0 0  d e s i g n a t e d
a c r e s  o f  s t a t e  l a n d  w i t h i n  t h e i r  b o u n d a r i e s .  A s  p a r t  o f  t h e  
a g r e e m e n t  t h e  b o r o u g h  w o u l d  r e t u r n  t o  t h e  s t a t e  3 , 0 6 9  a c r e s  o f  
t h e  1 3 , 9 6 0  a c r e s  o f  l a n d  t h a t  h a d  b e e n  p a t e n t e d  o r  a p p r o v e d  f o r  
p a t e n t  p r i o r  t o  t h e  a g r e e m e n t .  T h e  b o r o u g h  w o u l d  a l s o  r e c e i v e  u p  
t o  1 7 , 8 0 0  a c r e s  o f  l a n d  u n d e r  s e l e c t i o n  b y  ANCSA c o r p o r a t i o n s  i f  
t h e  l a n d  w a s  e v e r  a v a i l a b l e  t o  t h e  s t a t e .

T h e  a m o u n t  o f  a d d i t i o n a l  s t a t e  l a n d  g r a n t e d  t o  c i t i e s  b y  t h e  1 9 8 7  
a m e n d m e n t s  i s  1 1 , 8 9 2 . 3  a c r e s .  T h e  s t a t e  h a d  a b o u t  8 0  m i l l i o n  
a c r e s  o f  i t s  e n t i t l e m e n t  i n  1 9 8 7 .  T h e  m a j o r  a f f e c t  o f  t h e  new  
l a w ,  h o w e v e r ,  i s  r e - e s t a b l i s h i n g  a  1 9 7 8 ,  8 9 , 8 5 0  a c r e  e n t i t l e m e n t  
t o  t h e  N o r t h  S l o p e  B o r o u g h  a n d  i n c r e a s i n g  t h e  1 3 , 0 0 0  a c r e  
e n t i t l e m e n t  c e r t i f i e d  u n d e r  t h e  o l d  s t a t u t e  t o  t h e  new  N o r t h w e s t  
A r c t i c  B o r o u g h  t o  1 3  3 , 9 2 0  a c r e s .  I n  r o u n d  f i g u r e s  a b o u t  2 3 6 ,  000• ' 
a c r e s  o f  s t a t e  VUU l a n d  w i l l  b e  c o n v e y e d  t o  t w o  b o r o u g h s  a n d  n i n e  
c i t i e s  u n d e r  t h e  1 9 8 7  l a w .

M u n i c i p a l  G e n e r a l  G r a n t  L and  E n t i t l e m e n t s
J a n u a r y  1 9 9 0

V U U  L a n d  D e f i n i t i o n s  H i s t o r y

B e t w e e n  1 9 6 3  a n d  1 9 7 8 ,  m u n i c i p a l  e n t i t l e m e n t  s e l e c t i o n s  w e r e  
l i m i t e d  t o  " v a c a n t ,  u n a p p r o p r i a t e d ,  u n r e s e r v e d  l a n d " .  I t  
a p p e a r s ,  b y  e x t e n s i o n  o f  a p p l i c a t i o n ,  t h a t  s t a t e  a d m i n i s t r a t o r s  
c o n c e p t u a l l y  a d o p t e d  t h e  s i m i l a r  g u i d e l i n e s  u s e d  b y  f e d e r a l  
a d m i n i s t r a t o r s  w hen  s t a t e h o o d  l a n d  s e l e c t i o n s  w e r e  b e i n g  
a d j u d i c a t e d .  N e i t h e r  s t a t u t o r y  n o r  p o l i c y  d e f i n i t i o n s  e x i s t e d  
f o r  VUU l a n d  a n d  a s  a  r e s u l t  m u n i c i p a l i t i e s  a n d  t h e  s t a t e  
d i s a g r e e d  a b o u t  w h e t h e r  s p e c i f i c  p a r c e l s  o f  l a n d  w e r e  VUU .

I n  1 9 7 8 ,  t h e  a m e n d e d  l a w  a d o p t e d  s p e c i f i c  d e f i n i t i o n s  f o r  VUU 
l a n d .
F o l l o w i n g  w e r e  t h e  l i m i t a t i o n s  p l a c e d  o n  t h i s  d e f i n i t i o n :

1 )  L a n d  m u s t  b e  S t a t e h o o d  A c t  s e c t i o n  6 ( a )  o r  6 ( b )  l a n d  
t h a t  h a s  b e e n  p a t e n t e d  o r  t e n t a t i v e l y  a p p r o v e d  t o  t h e  s t a t e  a n d  
e x c l u d e s  t h e  m i n e r a l  e s t a t e ;

2 )  L a n d  c a n n o t  h a v e  b e e n  s e t  a s i d e  b y  s t a t u t e  f o r  o n e  o r
m o r e  p a r t i c u l a r  u s e s  o r  p u r p o s e s ;

3 )  L a n d  m u s t  b e  u n c l a s s i f i e d  o r  i f  c l a s s i f i e d  i s  c l a s s i f i e d
a g r i c u l t u r a l ,  g r a z i n g ,  c o m m e r c i a l ,  i n d u s t r i a l ,  p r i v a t e
r e c r e a t i o n a l ,  r e s i d e n t i a l ,  u t i l i t y  o r  o p c n - t o - e n t r y .


