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by OSC. We did not review any cases that were completed before 
1982. Table 1 p r e sent s a summary of the results of our review. 
Following the table are brief narrative summaries of three cases 
illustrating the range of actions contained in the OSC agency 
settlements. N a r r a t i v e  summaries of the remaining cases can be 
found in appendix VII.



TABLE 1
A g e n c y  D i s c i p l i n a r y  a n d  C o r r e c t i v e  A c t i o n  

in R e c e n t  O S C  S e t t l e m e n t s

P r o h i b i t e d  P e r s o n n e l  
P r a c t i c e

S e t t l e m e n t

D a t e

D i s c i p l i n a r y
A c t i o n

1. N e p o t i s m

2. * R e p r i s a l  f o r  w h i s t l e b l o w i n g

March,. 1984 

D e c e m b e r ,  1 983

L e t t e r  o f  r e p r i m a n d  a n d  

h i r i n g  a p p r o v a l  a u t h o r­
ity r e v o k e d

3 (4. N e p o t i s m 3 N o v e m b e r ,  1 9 8 3 F a t h e r  to be s u s p e n d e d  

14 to 30 d a y s b

5. U n a u t h o r i z e d  p r e f e r e n c e O c t o b e r ,  1 983 - 6 0 - d a y  s u s p e n s i o n  
- $ 1 , 0 0 0  c i v i l  p e n a l t y

6 . R e p r i s a l  f o r  w h i s t l e b l o w i n g A u g u s t ,  1 9B3

7 (8. R e p r i s a l  f o r  w h i s t l e b l o w i n g 3 J u n e ,  1 983 L e t t e r  o f  a d m o n i s h m e n t

9. R e p r i s a l  f or w h i s t l e b l o w i n g A p r i l ,  1983

10. R e p r i s a l  f o r  w h i s t l e b l o w i n g A u g u s t ,  1 9 8 2

C o r r e c t i v e

A c t i o n

I n f o r m  m a n a g e m e n t  o f f i c i a l s  
t h a t  s u c h  r e p r i s a l  is 
p r o h i b i t e d .

S o n ' s  e m p l o y m e n t  t e r m i n a t e d

R e a s s i g n m e n t  r e s c i n d e d

- A g e n c y  d i r e c t i v e  s u p p o r t i n g  

C S R A  a n d  c o m m u n i c a t i o n s  w i t h  

i n s p e c t o r  g e n e r a l  
- U p g r a d e  p e r f o r m a n c e  r a t i n g  
- R e s t o r e  16 h o u r s  l e a v e  
- R e a s s i g n m e n t  

- A t t o r n e y s  f e e s 0

- R e a s s i g n m e n t  r e s c i n d e d  

- S e c r e t a r i a l  p r o t e c t i v e  
n o t i c e s

- R e a s s i g n m e n t  r e s c i n d e d  

- K i t h i n - g r a d e  s a l a r y  

i n c r e a s e  
- U p g r a d e d  p e r f o r m a n c e  
a p p r a i s a l

a C o m b i n e d  b e c a u s e  o n l y  o n e  i n v e s t i g a t i o n  w a s  i n v o l v e d .  

S u s p e n s i o n  h a d  n o t  b e e n  i m p o s e d  a s  o f  S e p t e m b e r  5, 1984. 
°Correcti>;e a c t i o n  r e j e c t e d  b y  c o m p l a i n a n t  as u n s a t i s f a c t o r y .



SUMMARY CASE 1 (Table 1, Case 1 - N e p o t i s m ) - This case illus­
trates a situation where the action a c h ieved by OSC did not 
directl y benefit the original complainant.

In November 1982, an employee of a N a v y  installation 
in Florida made a l l e g a t i o n s  of n e p o t i s m  a g a i n s t  the di rec t o r s  of 
two technical departments. Ac cording to the complainant, one 
directo r had hired both his wife and his son and subsequent ly 
p romoted his son. The complainant also alleged that the other 
director had hired and subseq u e n t l y  p r o m o t e d  his son.

OSC's inve s t i g a t i o n  substa n t i a l l y  c o n f i rmed these a l l e g a­
tions and, by letter of S eptember 30, 1983, the Special Counsel 
advised the S e c r e t a r y  of the Navy that he had concluded that the 
federal a n t i-nepo tism laws had been violated. Due to certain 
m itigating factors, including the N a v y ' s  effort s to seek partial 
repayment of salari es and assertion by the involved o f f i ci als of 
a lack of intent to v i o late tho law, the Special Counsel did not 
file a formal d i s c i p l i n a r y  complaint. However, the Special 
Counsel advised the N a v y  that the involved o f f i cials should be 
sanctioned in some appropriat e way and that OSC was willing to 
consider approving some d i s c i p l i n a r y  action by the N a v y  in this 
matter. Subsequently, CSC approved a range of p e n a lties between 
a reprimand and a 14-day suspension, leaving the final choice 
among them to the agency. On March 7, 1984, the Navy's General 
Counsel advised OSC that it had issued each of the involved 
officials a letter of reprimand and revoked their authority to 
approve personnel hiring actions.

The original c o m p l a i n a n t  who b r ough t the n e p o t i s m  a lleg a­
tion to OSC did not b e n efit from OSC's  involvement in the case. 
Her allegation that she was fired in reprisal  for discl o s i n g  
existence of n e p o t i s m  and other v i o l a t i o n s  was closed by OSC, 
which found e v i de nce of various valid g r o u n d s  for her removal.

S U MMA RY CASE 2 (Table 1, Case 9 - W h i s t l e b l o w e r  R e p r i s a l ; - This 
case illustrates a situation where the action achieved by OSC 
d i r e c t l y  benefitted the original comp lainant.

This case involved an auditor for the Defense Contract 
Audit Agency. OSC found that the a g e ncy's  action in denying a 
w aiver of its m a n d a t o r y  rotation p olicy in light of the 
employee's p l anned retire ment was in reprisal for the auditor's 
p ubli c w h i s t leblowin g and testimony in an MSPB hearing. The 
auditor had p r e s e n t e d  allegation s of cost o v e rruns and u n justi­
fied expenditures on defense contracts.

On April 19, 1983, the Spe cial C o u n s e l  reported his find­
ings to the S e c r e t a r y  of Defense. OSf”s letter recomme nded that 
the agency d i r e c t o r  be ordered to cancel the audito r's rotation 
and to allow the audi tor to remain in his p o s i t i o n  until his 
retirement at the end of the year. The letter also recommended 
that the sec retary d irect o f f i c ials of the Defense C o n tract
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Audit Agency to cease their pattern of disc rimination and 
harassment against the auditor, and inform the agency's director 
in writing of the requirements of the C S R A  regarding reprisals 
for whistleblowing. Two days later, the department's general 
counsel furnished proof of compliance with these corrective 
action recommen dations. There was also substantial m e d i a  and 
congressional interest in the case. A related d i sciplin ary 
prosecution, involving four defendants, is still pending before 
the MSPB.

SUMMARY CASE 3 (Table 1, Cases 7 and 8 - Whistl e b l o w e r  
R e p r i s a l ) - This case illustrates a situation where the actions 
achieved by OSC were found unacceptable by the original com­
plainant.

Two of O S C ' s  accompli shments at the agency level resulted 
from a single invest igation at an area office of the Department 
of Housing and Ur ban Development (HUD). The complainant, a 
supervisory c o n s t r u c t i o n  analyst, alleged in August 1981, that 
his detail out of a branch chief posi tion and a m a r g i n a l l y  
s atisfactory p e r f o r m a n c e  appraisal resulted from his numerous 
d iscl osures of p r o c e s s i n g  ir regularities and serious manageme nt 
problems to the HUD inspector general and central office. 
Subsequently, the de part m e n t  p roposed removal of the employee 
for violation of a gency conduct regulations, but OSC petitioned 
the MSPB for a stay of the removal action, and the agency 
eventual ly w i t h d r e w  it.

OSC and HUD reached a settlemen t agreement in J u n e  1983, 22 
months after OSC re ceived the complaint. A letter of a d m on ish­
ment was issued to the c o m plainant's supervisor for having 
engaged in illegal reprisal, co nstituting a disci p l i n a r y  action 
attributable to the OSC. Several elements of a correct ive 
action were also agreed to, including a directed reass ignment of 
the complainant, p a r t i a l l y  upgrading his performance appraisals, 
payment of a t t o r n e y’s fees, and restor a t i o n  of 16 hours of the 
annual leave taken by the complain rnt to prepare his response to 
the removal proposal. The settlement  also required HUD to issue 
a dir ective to all managers stating that co mmunications with the 
inspector g e ne ral should remain unfettered and that the agency 
will not tolerate person nel practices prohibited by the CSRA.

This se ttlement, to which the compl ainant was not a party, 
met strong o b j e c t i o n s  from the complainant. In a June 17, 1983, 
letter to OSC and HUD, the c o m p lainant 's attorney said that the 
settlement did not remedy the c o m p lainant's  situation and 
charac terized parts of it as reprisal in itself against the 
complainant for his protected activity. For example, while two 
elements of one perfor m a n c e  appraisal were upgraded, the overall 
appraisal remained at the "marginally satisfactory" level. The 
directed r e a s s i g n m e n t  to an unspecified location was termed a 
"personal hardship" and a further act of reprisal aga inst the 
complainant. The c omp lainant filed a petition for relief in
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federal district court and has refused to accept a ttorney's fees 
because it would imply acceptance of the O S C/HUD  settlement.

AGENCY COMMENTS AND GAO 
ANALYSIS

The Special Counsel commented on the 6-year summa ry of the 
results of OSC's p rosecut ive efforts contained in this chapter. 
We added a sentence to recognize that O SC's losses before the 
MSPB occurred in cases that were originally brought before the 
incumbent Special Counsel took office in October 1982. The 
Special Counsel also provided us with an expanded, updated list 
of 49 actions u nder t a k e n  by OSC since Novem b e r  1982. Eleven of 
these arc Hatch Act cases, which we did not consider in our 
review. Of the 13 corrective action cases listed, 6 are new 
cases resolved after we selected closed cases for r ev iew in 
August 1984, 1 is a mooted case, and 1 is a case in which OSC 
subsequently agreed with us that corrective action preceded OSC 
involvement. The o t h e r  5 cases are included in Ta ble 1, which 
also includes a case resolved before the incumbent Special 
Counsel took office. Of the 24 d i s c i p l i n a r y  actions listed, 13 
are still awaiting trial or pending before MSPB, and 4 have been 
resolved since we s elected closed cases for review. The remain­
ing 7 cases are included in this chapter as agency settlements 
or victories before the MSPB. It should be noted that the 
Special Counsel's list considers each defendant separately, so 
that the Filibe r t i / D y s t h e  case summarized on p. 28 is listed as 
two separate actions. One case pending before the Board has 
four defendants who are separately listed in the Special 
Counsel's total.

The Special Counse l noted that the MSPB issued a ruling on 
March 28, 1985, after our review was completed, that confirms 
OSC authority to prosecute violations of standards of conduct.
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REVIEW OF OSC

In its 6-year history, OSC has been the object of criticism 
from federal employe e representa tives, GAO, and the Congress.
OSC has been describe d as a d m i n i s t r a t i v e l y  inept, ineffective in 
prosecuting violations, and of little benefit to federal 
employee complaina nts such as whist l e b l o w e r s  alleging managem ent 
reprisal for their di sclosures. As a result, questions have 
been raised in the Congress as to w h e t h e r  OSC should continue to 
exist, and if it should, w h ether a l terat ions are needed in its 
powers or in its sta tutory authorization. Our review, which 
concentrated on the role the Office of the Special Counsel is 
now performing, does not d e mo nstrate whethe r or not protections 
should be stronger for individual w h i s t l e b l o w e r s  or other 
employees who allege that they are victim s of prohibited 
personnel practices. Ultimately, that is a value judgment which 
involves an asses sment not only  of the benefits OSC provides 
through its p r o s e c u t i v e  role, but also of the role other insti­
tutions play in prot ecting individuals from improper treatment.

OSC HAS RESOLVED MANY OF 
ITS START-UP A D M I N I S T R A T I V E  
PROBLEMS

In its ear lier years, OSC was hampered by a large number of 
administrative problems, which we doc ume n t e d  in several c on tem­
poraneous reports (see ch. 1, p. 3). We did not review OSC's 
management in detail, but we observed little in the course of 
this review that would dispute OSC's claims that many of these 
problems have been resolved. The incumbent Special Counsel has 
been in office for nearly 2-1/2 years, substa ntially longer than 
any of his three p r e deces sors, whose turnover contributed to 
lack of m a n a g e m e n t  conti n u i t y  before 1982. OSC's budget has 
also been stable since fiscal year 1983, avoiding the d i s r u p­
tions in funding that p r e v ented OSC from following through on 
many of its plans when it was a new organization. Several 
senior OSC of ficials told us that no merit o r i o u s  case has been 
abandoned in recent yea rs because of inadequate staff or other 
resources to pursue it. Frequent conflicts arising from OSC's 
ambiguous a d m i n i s t r a t i v e  r e l a t i o n s h i p  with MSPB have been 
resolved by the comp lete a d m i n istrative  separation of the two 
organizations on S e p t e m b e r  30, 1984. OSC's backlog of 
unresolved complai nts has been reduced s u b s tantially as a result 
of centralized processing. While OSC still has proble ms with 
the accuracy of data in its computerized inf ormation system, 
these have been recognize d and a c o m m i t m e n t  to improving and 
broadening the useful n e s s  of the s y s t e m  has been made through 
OSC's internal control r e v i e w  process.

CHAPTER 5

DISCUSSION OF ISSUES RELATED TO CONGRESSIONAL
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We have also criticized OSC in the past for its failure to 
adopt substantive g u idelines on the evaluation  of the merit of 
individual complaints. As discussed in chapter 2, we believe 
OSC still needs to do a better job of documenting its s u b s t a n­
tive review policies. Because OSC has prepared a p r o s e c u t i v e
manual that is intended to cover many of these questi ons, we are 
not now making a recommendation on this subject.

The sum of these dev elopments is that OSC is no longer dis­
tinctively vulnerab le to criticism on the basis that it is an
agency in d i s a r r a y f unable to carry out its mission e f f e c t i v e l y  
because of administrati ve deficiencies.

PROSECUTIVE EFFORTS HAVE 
RESULTED IN SOME RECENT SUCCESSES

OSC's record as a prosecutive o r g a n i z a t i o n  has also been 
questi oned by the Special Counsel and by Members of Congress. 
Until late 1984, OSC had never won a disciplinary action case 
before the MSPB, and only one c o r r e c t i v e  action c o m p l a i n t  has 
been prosecuted with even partial success. OSC's records indi­
cate that 11 cases were lost or w i t h d r a w n  without r e sult between 
1979 and late 1984. O n l y  one of these cases, however, was 
origin ally brought by the incumbent Special Counsel.

On the other hand, OSC negotiat ed 25 settlements at the 
agency level between J a nuary  1979 and January, 1985. C h apter 4 
de s c r i b e s  10 of these settlements negotiated between August,
1982 and August, 1984.

While these numbers are small in comparison to the rougnly 
11,000 complaints of prohibited pe rso n n e l  practices b r ough t to 
OSC, this is not n e cess arily an indic ation that OSC has passed 
up good prosecutive opport u n i t i e s  in its review of incoming com­
plaints. Our review of a random sample of 76 w h i s t l e b l o w e r  
reprisal allegations closed by OSC in its internal r e view 
revealed that each case had a p r o s e c u t i v e  defect under p r e v a i l­
ing legal standards, and many of the cases had more than one 
such defect.

In November and December, 1984, OSC prevailed in three d i s­
cipl inary action cases before the MSPB. The Special Counsel's 
victory in the Harvey case, unless it is reversed on appeal to 
the courts, provides a significant precedent that may increase 
the likelihood that OSC will prevail in more d i s c i p l i n a r y  action 
cases in the future. The ruling that the Mt. Healthy test does 
not apply to d i s c i p l i n a r y  action cases exposes m a n agers  to 
penalti es if a prohibited motive, such as retaliation for 
whistleblowing, plays any part in d e c iding to take an adverse 
personnel action against a s ub ordinate employee. C o upled with 
the Special C o u n sel's policy of selecting only cases for p r o s e­
cution with a very high likelihood of victory, the H a r v e y  
precedent may allow OSC to improve its prosecutive record 
m a r k e d l y  in d i s c i p l i n a r y  action cases.
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DESPITE EMPHASIS ON RESPONSIVENESS
AND C O M M U N I C A T I O N , OSC PROVIDES 
LITTLE ASSISTANCE TO INDIVIDUAL 
COMPLAINANTS

OSC has improved its responsiveness to i n d i v i d u a l s  who 
bring complaints to its attention. It has instituted a policy 
of contacting each c omplainant personally and has i m p r o v e d  its 
record for timely d i s p o s i t i o n  of cases. Our review of a sample 
of closeout letters found that two-thirds of them p r o v i d e d  a 
straightforward and i nf ormative— though suc cinct— e x p l a n a t i o n  of 
the reasons the case had been closed. Nevertheless, these 
improvements would be of shallow comfort to an indivi d u a l  who 
wants restoration to his job or reversal of an a d v e r s e  personnel 
action.

Our review of incoming complaints to OSC and d i s c u s s i o n s  
with several employee representatives, indicate that m o s t  of 
them expect OSC to act as their advocate and protec t them from 
proposed adverse actions. The vast majorit y of them are d i s­
appointed in that OSC ev entu a l l y  closes their files w i t h o u t  
remedial action. The fact that some personnel a c t i o n s ,  includ­
ing transfer, reassignment, and a change in duties w i t h o u t  a 
reduction in grade, can be reviewed by the MSPB o n l y  if brought 
by the Special Counsel,  is a particular source of frus tration.
A significant p r o p o r t i o n  of disappointed c o m p l a i n a n t s  solicit 
congressional i n t erven tion on their btnalf, which has helped 
generate congressional criticism of OSC. One member o f  OSC's 
oversight committee w r o t e  the Special Counsel that " t here are no 
satisfied clients of the Office of Special Counsel."

Judged by this standard, OSC has not been a success. 
However, as explained in chapter 1, the OSC does not regard this 
as a legitimate s t a n d a r d  and we are unable to d i s a g r e e  with 
O SC's interpretation that its client, under current law, is the 
merit system rather than the individual complainant.

To a greater e xtent than his predecessors, the inci’-r.bent 
Special Counsel has emphas ized the prosecut ive role of OSC. He 
has also concentrated on disciplinary action, which is unlikely 
to benefit individual complainants even if it is s u c c e s s f u l .
The incumbent Special Counsel has never filed a c o r r e c t i v e  
action complaint with the MSPB. As noted in c h ap ter 4, there 
were 6 corrective action s agreed to by agency o f f i c i a l s  in the 2 
years before August 1984, 3 of which benefitted i n d i v i d u a l  
whistleblowers such as by rescinding proposed transfers.

Current law does not impose an "ombudsman" r e s p o n s i b i l i t y  
on OSC. OSC's i n v e stiga tion and analysis of cases b r o u g h t  to it 
are not oriented toward determining whether the c a s e s  have merit 
from any other p e r s p e c t i v e  than legal p r o s e c u t a b i l i t y . As soon 
as a legal defect in a case is clearly d e m o nstrated,  O S C
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closes its investigation. An o m b u dsman g iven responsibility for 
investigating these same complaints might well have pursued some 
of them further, looking for opportunities  to conciliate or to 
address other st andards of "merit" and "justice" than prosecu­
torial ones. For example, an ombu dsman for government w h istle­
blowers might seek to arrange a transfer to another job for a 
legitimate w h i s tl eblower who has been harassed or caught in a 
r e d u c t i o n - i n - f o r c e .

OPTIONS FOR STATUTORY 
REVISION

We were asked to apply the results of this review to 
several proposals that have been made to cure perceived defi­
ciencies in OSC's ability to protect whxc*leblowers and other 
federal employees from prohibited personnel practices.
Suggestions for reform of the statute include strengthening its 
role by permitting O S C  to appeal decisions of the MSPk to the 
federal courts, transferring OSC to the Department of Justice, 
and abolishing O SC altogether.

OSC A u t h o r i t y  to Appeal 
to C ourt

One of these proposals passed the Senate by unanimous con­
sent and without debate on October 11, 1984, as an amendment to , 
a bill (H.R. 5646) extending a program to provide cash awards to 
federal employees for certain cost savings disclosures. This 
proposal, which had been previously introduced as separate bills 
in the Senate (S. 2927) and the House (H.R. 6145), provided that 
the Special Counsel could appeal MSPB decisions on corrective 
and discip l i n a r y  action cases to the federal district court. It 
also permitted employees who were "aggrieved" by the MSPB's 
decision in a complaint brought by the Special Counsel to file a 
separate petition and be considered a party to the court pro­
ceeding. The House of Representatives did not pass the legisla­
tion, at least in part because of objection s to it from the 
Department of Justice on the grounds that it would have d i s­
persed governmental  litigation authority. The measure has been 
reintroduced in the 99th Congress as H.R. 928.

Somewhat similar legislation was introduced in the Senate 
(S. 1662, 98th Congress) to allow the Special Counsel to "appear 
as counsel on behalf of any party" in court appeals in c o n n e c­
tion with any of O S C ' s  functions.

T hese bills were drafted when the the Office of the Special 
Counsel had failed to win in any of its complaints before the 
MSPB. To a certain extent, they are based on a supposition that 
the federal courts would be more r eceptive to OSC's legal arg u­
ments than was the MSPB. While this premise  had always been spe­
culative, it is w e a kened  further by OSC's prosecutive successes 
in late 1984 before the MSPB in three d isciplinary action cases.
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Another argument for allowing the Special Counsel access to 
the courts is that such access is available to agencies and 
officials whom the S p ecial Counsel has prosecuted s uccessfully. 
The Special Counsel c o m m ented to us that this is p r i n c i p a l l y  a 
matter of symmetry. If one party to a prosecution has appeal 
rights, so should the o t h e r  in this view.

T here is some indi ca t i o n  that the fundamental p u rpose of 
these statutory r e v i s i o n s  is to increase the protections a v a i l­
able to w h i s tleblowers  by empowering OSC to press their appeals 
for individual c o r r e c t i v e  action in the federal courts. If that 
is the purpose, we do not believe the suggested change will 
accomplish that o b j e c t i v e .  As we pointed out in previous 
chapters, OSC's c o m p l a i n t  review mechan i s m s  and its o p e r ating 
philos ophy are d i r e c t l y  o p po sed to a "client" or r e p r e s e n t a­
tional function. The incumbent Special Counsel has not yet 
found it necessary to bring a corrective action compla int to the 
MSPB, so authority to p u r s u e  such cases further to the courts 
would seem to have little practical significance. The Special 
Counsel did not indica te to us that lack of access to the courts 
had any effect on his g e n e r a l  policy not to pursue c o r r e c t i v e  
action through l i t i g a t i o n  on behaif of individual complainants. 
Of course, a future S p e c i a l  Counsel with different p r i o r i t i e s  
might be more likely to use the a uthority if the Congress 
decides to provide it.

The question of w h e t h e r  or not an additional federal o f f i c e  
outside the Jus tice D e p a r t m e n t  should have independent au tho r i t y  
to litigate in the federal courts is beyond the scope of this 
review.

Transfer OSC to the 
Department of J u s t i c e

In a congressio nal hearing on N o v e m b e r  14, 1983, the S p e­
cial Counsel sugg ested that OSC would be more successful if it 
were placed within the D epart m e n t  of Justice. He noted that it 
is redundant and r e p l i c a t e s  the resources the Depar tment of 
Justice has for i n v e s t i g a t i o n  and litigation.

We would agree that OSC's top prior ity function o f  p r o s e­
cuting complaints for d i s c i p l i n a r y  pu rposes is c o n g ruent with 
the m i s s i o n  of the J u s t i c e  Department. However, there is no 
c ounterpart in J u s t i c e  to OSC's corrective action functions. We 
also found no i n dication s in our r eview  that OSC lacks the 
resources it needs to accompli sh its mission. While a ccess to 
J u s t i c e ' s  much g r e a t e r  staff could lead to some effici e n c i e s ,  it 
is also possible that the function of investigating p r o h i b i t e d  
personnel practices co uld be overshadowed by J u s t ice 's o ther 
priorities. Finally, the Justice Depa r t m e n t  is d i r e c t l y  
accountable to the administr ation, and assignment of the Special 
Counsel to that d e p a r t m e n t  would raise questions as to its 
independence from a d m i n i s t r a t i o n  control.
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A b o l is h  the OSC
H.R. 6392/ in the 97th Congress, proposed to abolish OSC 

and distribute its Hatch Act, Freedom of Information Act, and 
whistleblowe r referral functions to MSPB and the Office of 
Personnel Manajgement. Individuals who felt they were victims of 
prohibited personnel practices would be empowered to bring civil 
actions to secure relief either to MSPB or to the courts, but 
not to both. MSPB would be author ized to award attorney fees to 
employees who prevail in such litigation. This proposal is 
based upon an assessmen t that OSC has failed to do what the 
Congress intended it to do, and that federal employees would be 
better protected from prohibited personnel practices through 
litigation on their own behalf than by application of the cor­
rective and d i s c i p l i n a r y  action powers of the Special Counsel.
It also discounts the value to the mer it system of improvements 
to the system that are achieved by O S C ' s  disciplinary p r o s e c u­
tions and institutional corrective action negotiations, since 
civil actions filed by individuals would normally be designed to 
achieve individual rather than systemic benefits.

This proposal, if enacted, may result in opening up the 
courts and the MSPB to increased litigation by employees who 
p erceive that their treatment by the personnel system has been 
unjust. The Special Counsel now acts as an effective screening 
m e c h a n i s m  to limit the volume of complaints that reach the stage 
of adjudication.

CONCLUDING OBSERVATIONS

Our review does not provide an answer to the q u e s t i o n  of 
whether protections should be stronger than present law provides 
for the class of federal employees who claim that they are vic­
tims of reprisal for whistleb lowing or other prohibited p e r s o n­
nel practices. Ultimately, this is a policy question for the 
Congress to decide based only in part on an evaluation of the 
OSC's fulfillment of its mission as p r e s ently interpreted.
While our review prov ides indications that OSC's p rotec t i o n  of 
w histleblowers is imperfect, we have no basis to conclude that 
it is inadequate.

The law is imperfect because it cannot provide an impreg­
nable shield against adverse treatment of individuals who reveal 
e vidence of illegality, waste, or mism anagement in government. 
Their whistleblow er s tatus will not exempt them from the c onse­
quences of budget cuts, reorganizations, poor performance, or 
infractions of rules and regulations. Many forms of harassment 
and resentment by fellow employees and supervisors would be 
diffic ult to define and prohibit  even if OSC's powers were not 
limited to official p e r s onnel actions. A clever, patient, and 
circumspect agency off icial can conceal evidence of his or her 
prohibited motive so that even malevo l e n t l y  inspired actions can 
be p l a u s i b l y  defended as a legitimate exercise of m anagerial 
discretion.



An answer to the q u e s t i o n  w h ether the law is a d e quate will 
require the Congress to consider several factors that this 
review could not address, or could address only partially. For 
example, we have no way of measuring the deterrent e f fects of 
the law's declar a t i o n  that reprisal for whistleblowing is a pro- 
hibited personnel practice, or of the publ icity given to OSC's 
litigations, whether they are u l t i m a t e l y  successful or not. In 
this regard, the Merit Systems Protect ion Board r e c ently p u b­
lished a study of p e r c e p t i o n s  among federal employees of the 
effectivenes s of the CS RA in protecting whistl eblowers from 
reprisal. While the s t u d y  did not analyze perceptions about the 
O ffice of the Special Counsel's role specifically, it concluded 
that the CSRA w h i s t l e b l o w e r  protec t i o n s  in general, by t h e m­
selves, have not met all the expec t a t i o n s  of the Congress. The 
study pro duced "no e v i d e n c e  that the protections have had any 
type of ameliorative  effect on employe e expectations or 
experiences relative to r e p r i s a l . " 4

The Congress m u s t  also weigh the objective of s t r on ger pro­
tection for w h i s t l e b l o w e r  discl o s u r e s  against the o b j e c t i v e s  of 
manage m e n t  authority and accountability. Unrestrained w h i s t l e­
blowing could raise levels of d i s s i d e n c e  and i nsubordina tion to 
the point where e f f i c i e n c y  could be affected. Our r eview of 
allegations brought to O SC is inadequate evidence on this point, 
since the d i v e r s i t y  it revealed in circumstances, d isclosures, 
and adverse actions supp orts no gene ralizations . For e very d i s­
closure of- a broad p ubli c p olicy problem, there were several 
describing minor d i s p u t e s  with supervisors. While some 
employees had unble m i s h e d  records, o t h e r s  had well-d o c u m e n t e d  
performa nce or d i s c i p l i n a r y  problems.

Finally, the a d e q u a c y  of w h i s t l e b l o w e r  p rotections should 
not be judged s olely through an exami n a t i o n  of cases b r oug ht to 
OSC, which has been the focus of this report*, Othe r i n s t i­
tutions, including the President, the Congress, the media, the 
courts, agency l e a d e r s h i p  and appeals systems, the M erit Systems 
Protecti on Board, and inspectors gener al are also involved in 
support for the role of whistl e b l o w e r s  in government. A c o m p r e­
hensive ev alua t i o n  of the effect iveness of w h i s t l e b l o w e r  p r o t e c­
tions would need to consider the roles of these institutions, 
and what happens to legitima te w histl e b l o w e r s  who have not n e e d­
ed help from OSC. One possible e x p l a n a t i o n  for the r e l a t i v e l y  
small number of cases judged worthy of prosec ution by OSC is 
that one or another of these institutions has resolved the most 
legitima te complaints or situations b efor e a resort to the 
Special Counsel becam e necessary.

4Blowing the W h i s t l e  in the Federal G o v e r n m e n t , O ffi ce of Merit 
Systems R eview and Studies, M S P B  (Oct., 1984), p. 7.



AGENCY COMMENTS
The Special Counsel did not comment on GAO's summary or 

observations (see app. VII • His letter noted that on March 
28, 1985, the MSPB ruled Luat OSC has aut hority to prosecute 
violations of standards of conduct, and t.iat all but one of the 
cases lost or withdrawn by OSC were o r i g i n a l l y  brought before 
the incumbent Special Counsel took office.

42



APPENDIX

um iC4WTT

APPENDIX I
NINETT-EiGHTH CONGRESS

f»nO C U  ICMROCOiR. COC.O. CHAIRWOMAN 
1UO U.M I OWUN,|,*»MAT»NJR CAU*

us*—  fconsc of 'Rqmcntatfou
COMMITTEE ON POST OFFICE AND CIVIL SERVICE 

SUBCOMMITTEE ON CIVIL SERVICE
122 CANNON HOUSE OFFICE BUILDING
Hastjington, B.C. 20515

September 12, 1984-------------------- -----nurHONC non ni-toii
Honorable Charles A. Bovsher 
Comptroller General 
General Accounting Office 
441 G Street, NW 
Washington, DC 20548

Dear Mr. Comptroller General:

I wrote you on October 18, 1983, to request that the General 
Accounting Office (GAO) investigate the thoroughness with which 
the Office of Special Counsel investigates Federal employee 
complaints of prohibited personnel practices. In response to this 
request, GAO auditors examined a small sample of employee 
complaints and reported informally that:

1. the Office of Special Counsel relies on 
discretionary professional judgment, rather than written 
standards to decide whether or not a complaint warrants 
investigation and prosecution;

2. the Office of Special Counsel conducts an in-depth 
investigation of only a tiny proportion of the 
complaints it receives;

3. even if the Office of Special Counsel conducted more 
thorough investigations of the employee complaints it 
receives, there is little evidence that those complaints 
would lead the Office of Special Counsel to uncover more 
cases of prohibited personnel practices that would 
sustain prosecution.

Based on \.,iese findings, I agreed with the conclusion of your 
auditors that further concentration on reviewing incoming case 
files would not be productive.

Nevertheless, the fact remains that few Federal employees or 
managers believe the Office of Special Counsel is capable of 
protecting individuals from or punishing supervisors guilty of 
prohibited personnel practices. This perceived impotence is 
particularly widespread in the case of reprisals against employees 
who disclose waste, fraud, mismanagement, or illegality —  that 
is, whistleblowers. Whistleblower protection was a key element of 
the Civil Service Reform Act of 1978. Sadly, whistleblower 
protection has failed to become a reality.
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S e p te m b e r  1 2 , 19S4P a g e  2
Therefore, I am expanding my original request so that Congress can 
ensure that its intent in prohibiting certain personnel practices 
and in legislating whistleblower protection is met. Specifically, 
I request that you address the following questions:

1. What standards, criteria, and priorities guide the 
Office of Special Counsel in selecting complaints for 
investigation and prosecution, and are these consistent 
both with the intent of Congress in establishing the 
Office and with the need to protect the merit system 
from improper actions?

2. Is the Office of Special Counsel adequately 
responsive to complainants, particularly to those 
Federal employees who have taken career risks to expose 
fraud, waste, mismanagement, or illegality?

3. What results can be attributed to the work of the 
Office of Special Counsel and what obstacles have proven 
most significant in hampering the effectiveness of the 
Office?

4. Is there some deficiency in the powers of the Office 
of Special Counsel or in the statutory definition of 
prohibited personnel practices which makes it impossible 
for the Office of Special Counsel to do its assigned 
job? Specifically, would the enactment of proposed 
legislation to provide the Special Counsel with the 
ability :o appeal cases to court (such as H.R. 6145) 
cure the ineffectiveness of the Office of Special 
Counsel?

5. Are there alternative ways of preventing and 
punishing prohibited personnel practices, especially 
reprisals for whistleblowing, which should be 
considered? What are the benefits and problems of each?

I request that a final report be completed by March 15, 1985, so 
that the j'ubcommittee can begin action on legislation to protect 
whistleblowers and prevent and punish prohibited personnel 
practices.

PATRICIA SCHROEDER 
Chairwoman
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‘HniteiJ S t a t e s  S e n a t e
COMMITTEE ON 

GOVERNMENTAL AFFAIRS 
WASHINGTON. O.C. 20510

S e p t e m b e r  11,  1984

The  H o n o r a b l e  C h a r l e s  B o w s h e r  
C o m p t r o l l e r  G e n e r a l  o f  t h e  U n i t e d  S t a t e s  
U . S .  G e n e r a l  A c c o u n t i n g  O f f i c e  
441 G S t r e e t ,  N . W.
W a s h i n g t o n ,  O . C .  20548

De.*,r C h u c k :

As y o u  k n o w ,  t h e  O f f i c e  o f  S p e c i a l  C o u n s e l  was  c r e a t e d  
by  o u r  C o m m i t t e e  i n  1978 as p a r t  o f  t h e  C i v i l  S e r v i c e  R e f o r m  A c t .  
Th e  O f f i c e  i s  r e s p o n s i b l e  f o r  i n v e s t i g a t i n g  e m p l o y e e  c o m p l a i n t s  
o f  u n f a i r  p e r s o n n e l  p r a c t i c e s ,  e s p e c i a l l y  c a s e s  o f  e m p l o y e e s  who 
a r e  a l l e g e d l y  p u n i s h e d  b y  t h e i r  s u p e r i o r s  f o r  " w h i s t l e b l o w i n g . "

S p e c i a l  C o u n s e l  K . W i l l i a m  O ' C o n n o r  r e c e n t l y  t e s t i f i e d  
B e f o r e  my C o m m i t t e e  c o n c e r n i n g  h i s  v i e w s  on  t h e  e f f e c t i v e n e s s  o f  
t h e  O e f e n s e  C o n t r a c t  A u d i t  A g e n c y .  T h e  i n f o r m a t i o n  h e  p r e s e n t e d  
t o  t h e  C o m m i t t e e  was  a c c u m u l a t e d  d u r i n g  h i s  i n v e s t i g a t i o n s  o f  
a l l e g e d  r e p r i s a l s  a g a i n s t  a w h i s t l e b l o w e r  i n  t h e  DCAA n ame d  
G e o r g e  S p a n t o n .  I a s k e d  H r .  O ’ C o n n o r  t o  p r o v i d e  t h e  C o m m i t t e e  
w i t h  h i s  v i e w s  on t h e  e f f e c t i v e n e s s  o f  t h e  w h i s t l e b l o w e r  
p r o t e c t i o n  s t a t u t e s  and he s e n t  me a l e t t e r  on t h e  m a t t e r .  One  
o f  t h e  m o s t  i n t e r e s t i n g  a nd  d i s t u r b i n g  c o mme n t s  he  o f f e r s  i s  " I f  
1 w e r e  a p p r o a c h e d  b y  an i n d i v i d u a l  who a s k e d  me ,  i n  my c a p a c i t y  
as a l a w y e r  i n  t h e  p r i v a t e  p r a c t i c e  o f  l a w ,  w h e t h e r  o r  n o t  h e  o r  
s h e  s h o u l d  b e c o me  a ' w h i s t l e b l o w e r ' ,  I w o u l d  h a v e  t o  a d v i s e  
a g a i n s t  b e i n g  so i d e n t i f i e d  p u b l i c l y . "

B a s e d  on  M r .  O ' C o n n o r ' s  c o m m e n t s  a nd  on t h e  r e c o r d  o f  
t h e  O f f i c e  i n  d e f e n d i n g  f e d e r a l  e m p l o y e e s  a g a i n s t  r e p r i s a l  
a c t i o n s  s t e m m i n g  f r om t h e i r  e f f o r t s  t o  e x p o s e  p o t e n t i a l  w a s t e  o r  
f r a u d ,  I b e l i e v e  t h e r e  i s  r e a s o n  t o  be  c o n c e r n e d  a b o u t  t h e  
e f f e c t i v e n e s s  o f  w h i s t l e b l o w e r  p r o t e c t i o n  p r o v i s i o n s  o f  t h e  C i v i l  
S e r v i c e  R e f o r m  A c t  o f  1978.  M r .  O ' C o n n o r  ma k e s  c l e a r  i n  h i s  
l e t t e r  t o  me t h a t  l e g i s l a t i v e  i m p r o v e m e n t s  a r e  n e e d e d  i n  o r d e r  t o  
e n s u r e  t h a t  w h i s t l e b l o w e r s  a r e  g i v e n  a d e q u a t e  p r o t e c t i o n  f r om  
r e p r i s a l s  wh en  t h e y  a c t  i n  g o o d  f a i t h  t o  r e p o r t  on  p o t e n t i a l  
m i s m a n a g e m e n t  o r  i l l e g a l  a c t i v i t i e s .

I am a w a r e  t h a t  t h e  GAO i s  r e v i e w i n g  t h e  e f f e c t i v e n e s s  
o f  t h e  O f f i c e  o f  S p e c i a l  C o u n s e l  a n d  i s  e x a m i n i n g  t h e  
e f f e c t i v e n e s s  o f  t h e  s t a t u t o r y  p r o v i s i o n s  c o n c e r n i n g  
w h i s t l e b l o w e r s .  I n  l i g h t  o f  y o u r  s t u d y  o f  t h e s e  i s s u e s ,  I w o u l d  
a p p r e c i a t e  y o u r  v i e w s  on Mr .  O ' C o n n o r ' s  c o mm e n t s  as c o n t a i n e d  i n
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The H o n o r a b le  C h a r l e s  B ow sherP a g e  2S e p te m b e r  1 1 , 1984
h i s  l e t t e r  t o  m e .  I n  a d d i t i o n ,  I w o u l d  l i k e  y o u r  o v e r a l l  
a s s e s s m e n t  o f  t h e  n e e d  f o r  l e g i s l a t i v e  i m p r o v e m e n t s  i n  t h i s  a r e a  
a n d  y o u r  c o mme n t s  on  t h e  m e r i t s  o f  t wo  p i e c e s  o f  l e g i s l a t i o n  
w h i c h  h a v e  r e c e n t l y  b e e n  i n t r o d u c e d  t o  e n h a n c e  t h e  a u t h o r i t y  o f  
t h e  S p e c i a l  C o u n s e l ,  S .  1662 a n d  S .  2927.  1 w o u l d  a p p r e c i a t e
y o u r  c o mme n t s  t o  be  a s  t h o r o u g h  -.id s p e c i f i c  as  p o s s i b l e  a nd  
w h e r e v e r  p o s s i b l e ,  I w o u l J  l i k e  t o  h a v e  s p e c i f i c  l e g i s l a t i v e  
l a n g u a g e  t o  i m p l e m e n t  t h e  c h a n g e s  o r  i m p r o v e m e n t s  y o u  b e l i e v e  t o  
be  n e c e s s a r y .

I t h a n k  y o u  f o r  y o u r  a t t e n t i o n  t o  t h i s  r e q u e s t  a n d  ask 
t h a t  y o u r  r e p o r t  b e  ma d e  s u f f i c i e n t l y  e a r l y  i n  t h e  f i r s t  s e s s i o n  
o f  t h e  n e x t  C o n g r e s s  so t h a t  c a r e f u l  c o n s i d e r a t i o n  c a n  be  g i v e n  
t o  i t s  c o n c l u s i o n .  I f  y o u r  s t a f f  h a s  a n y  q u e s t i o n s  on  t h i s  
m a t t e r ,  t h e y  may  c a l l  H r .  L i n k  H o e w i n g  a t  224-4751.

S i n c e r e l y ,

W i 11f bm V . R o t h  , J r . 
C h a i  rman

WVR/ j l m
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SUMMARY OF PROHIBITED P E R S O N N E L  PRACTICE 
ALLEGATI ONS RECEIVED BY OSC BY TYPE 

FROM O C T O B E R  1, 1983 TO S E P T E M B E R  1, 1984

Number of Percentage 
PROHIBITED PERSONNEL PRACTICE allegations of t o t a l 3

Discrimination on the basis of 
race/ color/ religion, sex, 
national origin, age, handi­
capping condition, marital status
or political affiliation. 397 30%

Soliciting or considering employment 
recommendations based on factors 
other than p e r son al knowledge or 
records of job related abilities
or characteristics. 11 1%

Coercing the political activity
of any employee or applicant. 1

Deceiving, or willfully  obstructing
any person competing for employment 65 5%

Influencing any p e r s o n  to withdraw 
from competition for any position 
in order to improve or injure the 
employment prospects of any other
person. 9 1%

Give unauthorized preference or 
advantage to any person to 
improve or injure the employment 
prospects of any particular
employee or applicant. 145 11%

Engage in nepotis m (hire or 
promote relatives or advocate
such a c t i v i t y ) . 35 3%

Take reprisal against a whistleblower. 189 14%

Take reprisal against an employee
.for exercising an appeal right. 161 12%

Discriminate on the basis of 
personal conduct which does not 
adversely affect job performance
of the employee or applicant. 79 6%
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P R O H I B I T E D  PERSONNEL PRACTICE
N umbe r of Percentag 

allegations of total

Take a personnel action violating 
any law rule or regula tion 
i m p lementi ng or d i r e c t l y  concerning  
merit s y s t e m  principles. 241 18%

1 0 1 %bTotal 1 ,333

aT h e s e  percentages were d e v e l o p e d  from data extracted from OSC's 
m a tters reporting system. B e c a u s e  our data tape did not 
include all of fiscal year 1984, these totals will differ 
s l i ghtly from the f ull-year figures in OSC's annual report 
w hich we have used in our report. According to OSC, these data 
are about 92 percent accurate w h e n  viewed at closeout. Thus 
these figures provid e only a rough indication of the d i s t r i b u­
tion of incoming c o m p l a i n t s  to the OSC.

bDoes not add to 100 percent due to rounding.
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APPENDIX IV APPENDIX IV

BIBIL O G R A P H Y  OF REPORTS ISSUED BY GAO 
C O N T A I N I N G  INFORMATION ON THE O P E R A T I O N S  OF 

THE OFFICE Of S P E C I A L  C O U N S E L

1. Letter R e p o r t  on the T r a n s i t i o n  and E s t a b l i s h m e n t  of the 
Merit S y stems Protection B o a r d , O ffice of Personnel 
M a n a g e m e n t , and the Federal L a b o r  R e l a t i o n s  A u t h o r i t y  to 
the Chairman of the Senate C o m m i t t e e  on Govern m e n t a l  
Affairs, FPCD-79-51, 4-20-79.

2. Hatch Act R e f o r m  —  U n r e s o l v e d  Q u e s t i o n s  Report to the 
Chairmen of the Senate C o m m i t t e e  on G o v e r n m e n t a l  Affairs, 
and the H ous e Committee on Post O f f i c e  and Civil Service, 
FPCD-79-55, 7-24-79.

3. Letter R e por t on Merit S y s t e m s  and E m p l o y e e  Protectio n to
H. Patrick Swygert, Special C o u n sel, FPCD-80-15,  10-22-79.

4. First-Year A c t i v i t i e s  of the M e r i t  S y s t e m s  Protec t i o n  Board 
and the O f f i c e  of the Special C o u n s e l , Report to the 
Congress, FPCD-80-46, 6-9-80.

5. Letter R e p o r t  on De lays in P r o v i d i n g  O f f i c e  S p a c e  for the 
Merit S y s tems Protection Board and the Federal Labor 
Relations A u t h o r i t y  to the C h a i r w o m a n  oil the S u b committee 
on Civil Service, House C o m m i t t e e  on Post O f fice and Civil 
Service, LCD-81-14, 12-5-80.

6. The O f f i c e  of The S p e cia l C o u n s e l  Can Improve Its
Management of W h i s t l e b l o w e r  C a s e s  Report to Ms. Mary
Eastwood, Acting Special Coun sel, FPCD-81-10, 12-30-80.

7. Implementation; The Missing Link in P l a n n i n g
R e o r g a n i z a t i o n s , Report to the Chairman, Senate Committee 
on Governmental Affairs, G GD-81-57, 3-20-81.

8. Letter R e port on Federal E m p l o y e e s  E x c l u d e d  From Certain 
Provisions of the Civil S e r v i c e  R e f o r m  Act of 1 9 7 8 / to the 
Chairmen of the Senate C o m m ittee  on G o v e r n m e n t a l  Affairs 
and the House Committee on Post O f f i c e  and Civil Service, 
FPCD 81-28, 4-7-81.

9. Civil S e r v i c e  Refo rm A f t e r  T w o  Years; S o m e  Initial 
Problems R esolved But Serious C o n c e r n s  R e m a i n , Report to 
the P r e s i d e n t  and the Congress, FPCD- 82-1, 11-10-81.

i

10. Letter R e p o r t  on O b s e r v a t i o n s  on the O f f i c e  of the Special 
Counsel's Operat i o n s  to Alex Kozinski, Special Counsel, 
F P C D - 8 2 - 10, 12-2-81.
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Systems Protection Board and its Office of the Special 
C o u n s e l , Report to the Chairman of the House Committee on 
Post Office and Civil Service, the C h a irman of the House 
S u bco mmittee on Human Resources and Chairv/oman of the House 
Subcom m i t t e e  on Civil Service, G A O / F P C D - 8 3 - 2 0 , 4-8-83.

12. L etter Repor t on the Army's Handling of Whistleblowers
C o n t ract Allega t i o n s  and Merit S y ste ms P rotec t i o n  Board's
I nvest i g a t i o n  to the Honorable James J. Howard, House of
Representatives, G A O / A F M D - 8 3 - 6 7 , 5-23-83.

13. S u r v e y  of Appeal and Grievance S y s te ms A v a i l a b l e  to Federal
E m p l o y e e s , Report to the Chairwoman of the Subcommittee on
Civil Service, House Committee on Post O f f i c e  and Civil
Service, GAO/GGD-84-17, 10-20-83.
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R E V I E W  O F  SAMPLE OF W H I STLEB LOWER 
REPRISAL FILES

r| In an effort to g a i n  familiarity with OSC's d i s p o s i t i o n  of
w h i s t l e b l o w e r  reprisal allegations, we requested a sample  of 77 
case fixes ra ndomly s e l ecte d from the 401 matters c l a s s i f i e d  as 
allegations of reprisa l for whistleblowing and closed b e t w e e n  
A u g u s t  31, 1982, and A u g u s t  31, 1984. Our final s a m p l e  was 76 
cases because we d r o p p e d  one case from the sample w h e n  it was 
re-op e n e d  to active status at the complainant's request.
Because of staffing constraints, our examination was limited to 
the material  contained in OSC's investigatory files; we did not 
try to locate and c o n t a c t  complainants, witnesses, or a g ency 
o f f i c i a l s  to v e r i f y  the information in OSC's files.

There are l i m i t a t i o n s  on the projectability of statis t i c s  
from o u r  sample to the universe of whistleblowe r r e p ri sal c o m­
pla i n t s  considered and closed by OSC. The random s a m p l e  size 
that we selected (77 of 4Q1 ) is s t a t istically p rojectab le to the 
e n t i r e  populat ion with a ma rgin for sampling error of plus or 
minus 10 percent at a confid ence level of 95 percent. A d i s t o r­
tion is introduced, however, by m i s c l a s si fication of some incom­
ing complaints. O S C ' s  r e v i e w  of a sample of 50 c o m p l a i n t s  found 
that 8 percent were i mproper ly classifi ed as to type of a l l e g a­
tion. In some cases, this appears to be a simple c l e r i c a l  or 
interpretive error. In others, it stems from the c o m p l a i n a n t ' s  
o wn d e s c r i p t i o n  of his allegation  as a whistleblowing reprisal 
m a t t e r  when in fact some other action is involved, such as 
r e t r i b u t i o n  for e x e r c i s e  of an appeal right.

The following table presents data from our sample on the 
a genc y actions that have led to these complaints. This table 
shows only the primary or principal agency action taken. In 
fact, most of the c o m p l a i n t s  involve m u l t i p l e  agency actions.
For example, an ind ividual may protest not only the i nitiation 
o f  removal proceedings, but also the disciplinary a c t i o n s  and 
p e rha ps some alleged h a r a s s m e n t  that led up to it-. In such a 
case, we list only the m o s t  serious action, i.e., the prop osed 
r e m o v a l .
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Primary A g e n c y  Actions Precipitating Whistle blower 
Reprisal Allegations in O u r  Sample

A genc y A ction P r i m a r y  Actions

Removal/ proposed removal 22
S u s p e n sion/rep rimand 17
Harassment? non-perso nnel actions 8
D e m o t i on /change in responsibilities 8
N o n - s e l e c t i o n  for p r o m o t i o n  8
R eassi q n m e n t / t r a n s f e r  6
D e n i a l’of w i t h i n - g r a d e  salary increase 3
Reduction in force? elimination  of job 2
O b j e c t i o n a b l e  p e r f o r m a n c e  evaluation _2

Total 76

It should be noted that some of these actions are review- 
able by the MSPB, under the CSRA, only if brought by OSC and 
o n l y  if they are a l l e g e d l y  taken as the result of a p r o h i b i t e d  
p e r s onnel practice. A relocation, p e rformance  evaluation, and a 
change in duties with no reduction in pay or grade, cannot be 
r e v iewed by the MSPB except on this basis. This situation may 
result in a number of complaints being b r ought to the Special 
C o uns el for p rosec u t i o n  as a prohibited personnel practice, 
simply because these actions are not appealable directly  by 
individu als on other grounds.
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E XTENT OF OSC INVES TIGATION IN W H I S T L E B L G W E R
REPRI S A L  SAMPLE

N u m b e r  of Percentage 
cases of total

1. Closed after screening; 35 46
e.g. after review of
material filed with c o m­
plaint and o n l y  one call 
to complainant.

2. Minimal fact-finding and 10 13
confirmation; e.g.
3 or 4 telephone calls 
to complainant, agency, 
or other investigators.

3. Extensive investigatio n 19 25
with from 5 to more
than 15 telephone calls 
but no o n - s i t e  interviews 
or depositions; formal 
investi gation report 
p r e p a r e d .

4. On-site investigation, 12 16
with p e r sonal interviewing
of agency officials, 
witnesses, etc, and formal 
investigation report.

Total 76 100%

Sampling
error

+ 10.0%

+ 6.7%

+ 8.7%

+ 7.3%
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SUMMARIES OF OSC S E T T L E M E N T S  
REVIEWED BY G A O

Case 2, page 31, - Reprisal for W h i s t l e b l o w i n g

By letter of May 7, 1982, to the Special Counsel, a com­
plainan t alleged that, as a result of his furnishing information 
to a national magaz i n e  concerning cost overruns, schedule sli p­
pages, and mism an a g e m e n t  on a N a v y  contract, he had been 
detailed from his position as a d i v i s i o n  head and that the 
agency planned to p e rmanentl y r e a ssi gn him to another position. 
The complainant retired on D e c e m b e r  31, 1982.

OSC investigated the r e a s s i g n m e n t  of the complainant as a 
possible reprisal for w h i s t leblowing and, by letter of March 31, 
1983, informed the Secretary of the N a v y  that it had found that 
the installation had committed a p r o h i b i t e d  personnel practice 
in this matter. T he Special Counsel  recomm e n d e d  that (') the 
Secreta ry advise the employee's s e cond level supervisor in w r i t­
ing that it is a prohibited p e r s o n n e l  practice to consider the 
involvement of an employee in a p r o t e c t e d  activity in deciding 
to take a personn el action against that e m p l o y e e  and (2) post a 
notice or o t h e rwise inform m a n a g e m e n t  p e r s on nel of the installa­
tion in writing of this prohibition. On Decem b e r  2, 1983, the 
N a v y  forwarded docume ntation to O S C  that it had complied with 
the recommendations.

Cases 3-4, page 31, - Nep otism

OSC's s tatistics list a c o r r e c t i v e  and, separately, a 
di s c i p l i n a r y  action taken at the a g e n c y  level. Two separate 
complainants alleged that various r e l a tives of employees at a 
N a v y  shipyard had been hired in v i o l a t i o n  of anti-n epotism 
laws. OSC pursued the matter and c o n c lud ed that one individual 
who had aut hority to take or r e c o mmend personnel actions 
violated 5 U.S.C. §2302 (b)(7) in advoc a t i n g  the appointment of 
his son to two successive metal inspe ctor positions.

By letter of September 28, 1983, to the S e c r etary  of the 
Navy, the Special Counsel recom m e n d e d  that the Navy take co rrec­
tive action by terminating the a p p o i n t m e n t  of the son. In the 
same letter, the Special Counsel a d v is ed the S e c r etary that he 
planned to file a disc iplinary action complaint against the 
father with the Merit Systems P r o t e c t i o n  Board.

Two months later, the General Counsel  of the Navy advised 
OSC that (1) the son had been terminate d prior to the Navy's 
receipt of OSC's report based on an internal inquiry and (2) the 
installation p l a n n e d  to request r e t u r n  of the co mpensation paid 
during his appointment. The G e n e r a l  Counsel  requested, in his 
letter, that O S C  withdraw its d i s c i p l i n a r y  action complaint
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against the father and that the N a v y  be authorized to initiate 
the d i s c i p l i n a r y  proceedings. While the Navy had not d e c i d e d  on 
what s p e c i f i c  action to take, it proposed a suspension ranging 
between 14 and 30 days.

OSC agreed to w i t h d r a w  its d i s c i p l i n a r y  action complain t 
against the father and a l l o w  the N a v y  to take the d i s c i p l i n a r y  
action. On D ecember 9, 1?83, the comp laint was dismissed. 
However, when we asked O S C  the current status of the matter, we 
were advised that, as of Se ptember 5, 1984, no such d i s c i p l i n a r y  
action had been taken.

Case.5, page 31, - U n a u t h o r i z e d  Preference

On J a n u a r y  29, 1982, a c omplainant advised OSC that an Air 
Force GS-11 employee rela tions specialist made an imprope r 
selection o f  a candidate for promotion. T h e  complainant alleged 
that the selecting o f f i c i a l  asked a candidate to w i t h d r a w  her 
application for promotion so he could consider other people for 
the job. The c a n d i d a t e ' s  withdrawal resulted in the s u b s t i t u­
tion of a n other candidate who was u l t i m a t e l y  selected. O S C ' s  
invest igation revealed that the selectee was the s e l e c t i n g  o f f i­
cial's g i r l f r i e n d  who s u b s e q u e n t l y  became his wife.

On June 29, 1983, the Special Counsel filed a c o m p l a i n t  
with MSPB which  charged the selecting official with v i o l a t i n g  5
U.S.C. §2302 (b)(5) and (6). T hese sections forbid influenci ng
any p e r s o n  to w i t h d r a w  from compet i t i o n  for any p o s i t i o n  for the 
purpose of improving or injuring the employment p r o s pec ts of any 
other person, and g r a n t i n g  any unaut horized preference or a d v a n­
tage in hiring decisions. O n  October  11, 1983, the Special 
Counsel and the charged offici al reached agreement o n  a s e t t l e­
ment w h i c h  included a suspe n s i o n  from duty without p a y  for a 
period of 60 da ys and a civil pena lty of $1,000. T h e  p e n a l t y
was a f f irmed by an MSPB o r d e r  of J a n u a r y  13, 1984.

Case 6, page 31, - R e p r i s a l  for W h i s t leblowing

This whist l e b l o w i n g  reprisal com plaint involved a personnel 
o f f i c e r  from a regional o ffice of the Department of Housing and 
Urban D e v e l o p m e n t  (HUD). According to the complainant, his 
r e a s s i g n m e n t  to HUD's centr al office in Washington, D.C., was in 
r e t a l i a t i o n  fo*- his i nv olvement in three cases investigate d by 
OSC.

By letter of A ugust 3, 1983, 8 months after the complaint  
was recei v e d ,  the Special Counsel notified the S e c r e t a r y  of HUD 
that he had d etermin ed that there werp reasonable g r o u n d s  to 
believe that the r e a s s i g n m e n t  result- j from a prohibite d p e r s o n­
nel pr actice. The Special  Counsel lommended that the 
r e a s s i g n m e n t  of the c o m p l a i n a n t  be i jcinded.
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On A u g u s t  12, 1983, the General Counsel of HUD notified OSC 
that the Secretary had d e c i d e d  to comply with OSC's r e c o m m e n d a­
tion and rescind the c o m p l a i n a n t ' s  reassignment. Documen tation 
of the rescission was forwarded to O SC on Novembe r 30, 1983.

Case 10, page 31, - Repri s a l  for W h i s t l e b l o w i n g

This case, which w a s  settled in A ugust  1982, by OSC's 
regional office in Dallas, resulted in the Department of 
Energy's decision to u p g r a d e  an e m p l o y e e ' s  performance 
appraisal, retro a c t i v e l y  grant a w i t h i n - g r a d e  salary increase, 
and cancel the empl o y e e ' s  d i r e c t e d  r e a s s i g n m e n t  to another 
state. The depa rt m e n t ' s  letter confirming the ;e corrective 
actions attributed them d i r e c t l y  to OSC's investigation, which 
e stablished  that "contacts outside the Department" were cited to 
justify an u n s a t i s f a c t o r y  p e r f o r m a n c e  appraisal. The employee 
had sent a letter to the Office of Perso nnel Management, with 
copies to Members of C o n g ress,  o b j e c t i n g  to the enforcement of 
physical fitness s t a n d a r d s  in his job category. This letter was 
cited as evidence that the employee failed to "actively support 
m a n a g e m e n t  policies and o b j e c t i v e s , "  a critical element in his 
s upervisory  per formance evaluation. (This case was not included 
in the list of a c h ievement s given to us by OS C in August 1984).
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OFF ICE  OF THE S P E C IA L  CO UNSEL  
U.S . M e r i t  Systems Pro tect ion Board

1120 Vermont Avenue. N.W.. Suit* 1100 
Washington. O.C. 20005

April 12, 1985

Hr. U i l llam J. Anderson 

Director

General Government Division

United States General Accounting Office

Washington, D.C. 20548

Dear Mr. Anderson:

Thank you for the opportunity to review and comment on the draft prop&sed 

GAO report entitled "Whistleblower Complainants Rarely Qualify for Office of 

the Special Counsel Protection" you provided on April 1, 1985. W e  appreciate 

the thoroughness of the review of the operations of the Office of the Special 

Counsel conducted by y our audit staff and your recognition of the complexity, 

difficulty and evolving nature of the legal and factual issues w h i c h  this office 

must address d a i l y  in fulfilling its statutory mission. We also appreciate 

your acknowledgment of the accomplishments of the office during the past two 

and a half years in overcoming past difficulties and shortcomings noted in pre­

vious GAO reports. We would, however, like to offer the following information 

to correct what appear to be misunderstandings of certain procedures of the 

office and to b r i n g  yo u  up-to-date on certain actions and developments which 

were still p e nding when your review w a s  concluded.

Hatters "Appealed" to the Herit Systems Protection Board by O S C . Th e  draft 

5, 37, 52 report on pages 6 , 50 and 67 refers to certain kinds of agency personnel ac­

tions as being "appealable" to the Board by only the OSC. The w o r d  "appealable" 

may imply to some readers that, w h i l e  the employee affected may not "appeal" 

such actions to the HSPB, the OSC ma y  "appeal" such actions (presumably on b e­

half of employees.) T he term "appeal" may be interpreted to connote the seek­

ing of personal redress. Such an interpretation of OSC actions before the Board 

would be incorrect and could be misleading, despite the clear u n d e r s tanding to 

the contrary elsewhere expressed that OSC does not represent individual employees, 

e.g. as noted on pages iii-iv and 5-6 of the draft report. Therefore, the OSC 

does not and cannot appeal any agency actlou on behalf of any employee. The 

OSC may, however, seek from the Board a stay of any personnel action or appro­

priate corrective action when investigation discloses reasonable grounds to 

believe the personnel action at issue results from or in a prohibited person­

nel practice and staying the action (pending completion of OSC's investigation)

a‘id/or corrective action is warranted. 5 U.S.C. 5§ 1206(c)(1) and 1208.

Accordingly, we suggest that the phrase "certain personnel actions are 

appealable to the HSPB only by the Special Counsel" be changed on pages 6 , 50 

5 , 37 52 and 67 to " c ertain personnel actions are reviewable by the MSPB only if brought

before it by the Special Counsel under a stay application, disciplinary action 

or corrective action proceeding".

[GAO Note: Page references in this letter are to the draft report. Page
references to the final report can be found in the left margin.]
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OSC's Bas is  f o r  C los ing C e rta in  Types o f  M a tte rs . The d r a f t  r e p o r t  
10 s ta te s  on pages 13 and 14 th a t :

"The OSC r o u t in e ly  c lo s e s  a f t e r  ' i n i t i a l  in q u i r y , '  o r  sc reen ing , a 
number o f  types o f  incoming com p la in ts . These in c lude :

—  matte rs  pending b e fo re  appea l bod ies such as MSPB, . . .
—  a l l e g a t i o n s  which do not in v o lv e  de f ined  'p e rsonne l a c t io n s '  . . .
—  m atte rs  in  which an a d m in is t r a t iv e  appea l has been completed.
—  a l l e g a t i o n s  from employees o f  agencies not w ith in  OSC's 

ju r i s d i c t i o n
— matte rs  a l l e g in g  v i o l a t i o n s  in  connection with a promotion 

a c t io n ,  o r  n o n -s e le c t io n  f o r  a vacancy, where no p roh ib i ted  
pe rsonne l p ra t ic e  i s  e v id en t .

—  a l l e g a t i o n s  o f  d i s c r im in a t io n ,  in  which the OSC no rm a l ly  'd e fe r s '  
to  agency in v e s t ig a to ry  bod ies  o r  the EEOC.

—  a l l e g a t i o n s  o f  u n f a i r  l a b o r  p r a c t i c e s ,  in which OSC no rm a lly  
d e fe r s  to  the Fede ra l Labor R e la t io n s  A u th o r i t y . "

This statement appears to be based in  p a r t  on the p ro v is io n s  o f  OSC's reg u la ­
t io n s  a t  5 C .F .R . § 1251 .2 , D e f e r r a l  to  a dm in is t ra t iv e  appea ls p rocedu re s , and 
does not a c cu ra te ly  r e f l e c t  OSC p rocedu re s . The p a r t i c u la r  r e g u la t io n  p e r ta in s  
to a l l e g a t i o n s  which do not In v o lv e  a p ro h ib i t e d  pe rsonne l p r a c t ic e ,  but which 
might otherw ise  be w ith in  OSC's in v e s t ig a t i v e  j u r i s d i c t i o n  under 5 U .S .C .
§ 1 2 0 6 (e ) ( 1 ) (D )  o r  (E ) (o th e r  a c t i v i t i e s  p ro h ib i t e d  by c i v i l  s e rv ic e  law, r u l e ,  
o r  r e g u la t i o n ,  and d isc r im in a t io n  found by a cou rt o r  app rop r ia te  adm in is t ra ­
t i v e  body ) . The d i s p o s i t io n  o f  a l l  a l l e g a t i o n s  o f  p ro h ib i te d  pe rsonne l p ra c t ic e s  
(except f o r  c e r t a in  d is c r im in a t io n  com p la in ts  covered by our d e f e r r a l  p o l ic y  
a t  5 C .F .R . § 1251 .3 ) i s  always decided on the b a s is  o f  s u f f i c i e n t  in q u iry  to 
determ ine whether the re  are reasonab le  grounds to b e l ie v e  the a l le g e d  o r  o th e r  
p ro h ib i te d  pe rsonne l p ra c t ic e  (a s  de f in ed  in  5 U .S .C . § 2302) has occu rred , 
e x i s t s ,  o r  i s  to  be taken. In  t h i s  l i g h t ,  a l s o ,  the absence o f  a pe rsonne l 
a c t io n  as de fin ed  in  the s ta tu te  and the a p p l i c a b i l i t y  o f  5 U .S .C . § 2302 to 
the agency in vo lved  may be a s i g n i f i c a n t  c on s id e ra t io n  as to whether any p rov ­
ab le  p ro h ib i te d  pe rsonne l p r a c t ic e  has occu rred  o r  can occu r.

P rocedures f o r  Handling S e n s i t iv e  M a t te r s . The d e s c r ip t io n ,  on page 18 
o f  Che d r a f t  r e p o r t ,  o f  OSC's hand ling o f  s e n s i t i v e  matte rs  ( in c lu d in g  Con­
g re s s io n a l  i n q u i r i e s )  was p a r t i a l l y  c o r r e c t  du ring the i n i t i a l  p e r iod  in  which 
the revie*/ was conducted. I t  was not a cu r ren t  d e s c r ip t io n  o f  the procedures 
in  e f f e c t  a t  the end o f  the rev iew .
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Prior to November 1982, the initial review and investigation of com­
plaints was handled by OSC's field offices. Beginning in November 1982, the 
results of field office review of complaints were first reviewed in the head­
quarters' Prosecution Division before assignment for field investigation or 
decision to close. At this time, a special investigative unit was established 
in the headquarters to handle the more sensitive or complex matters. With the 
centralization of initial review of all complaints in the. headquarters' Com­
plaints Examining Unit (CEU), gradual increase in the number of experienced 
investigators assigned to the Investigation Division and increased direction 
and control of all investigations by that division, the need for a special in­
vestigative unit was obviated so that such a unit no longer exists. Instead, 
all matters to be investigated, which are referred from the Prosecution Divi­
sion following initial review in the CEU, are now assigned and controlled by 
the Associate Special Counsel for Investigation in close coordination and con­
sultation with the Associate Special Counsel for Prosecution. Matters are as­
signed to investigators (or investigative teams) on the basis of the nature of 
the matter (including its complexity or sensitiviry), any particular investiga­
tive skills which may be required, and the relative expertise of the available 
investigators. In hiring new investigators, emphasis has been given to hiring 
persons with extensive experience in conducting criminal investigations leading 
to prosecution of offenders.

Although GAO appears to include Congressional inquiries among sensitive 
matters, such inquiries, while considered by OSC as important, do not 
influence the sensitivity of matters or the substantive action taken thereon.

13 Thus, Che second paragraph on page 18 appears to reflect a misapprehension of 
OSC's procedures for processing and tracking Congressional inquiries. All 
Congressional inquiries on matters at OSC are required to be routed to the Di­
rector of Congressional and Public Relations. The Director is responsible for 
coordinating a response. These inquiries are tracked and synopsized on OSC's 
mattars reporting system.

Development of Guidance for Substantive Review of Complaints. With regard 
to the discussion on pages 19 - 21 of the draft report on the absence of guid­
ance in the Investigations Manual concerning the receipt, processing and review 
of complaints and legal issues which might be encountered during an investiga­
tion, it should be noted that the particular manual was developed and issued 
to guide the conduct of investigations after the initial review of complaints 
and the identification and resolution of any relevant legal issues involved by 
competent legal 3 taff. (The manual was developed after the establishment, in 
November 1982, of our current procedure for initial review of all complaints 
by the Prosecution Division.) Additionally, since November 1982, a Prosecu­
tion Division attorney has been assigned to all matters under review or inves­
tigation to assl3t in resolving any legal questions which may arise before or 
during the course of an investigation.

Issuance of Prosecution Manual. The Prosecution Manual, which is mentioned
15 on page 21 of the draft report as being under development and which provides
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instructions concerning the initial review of complaints in the CEU and covers 
pertinent legal guidance for acting on complaints and allegations (to the extent 
possible given the current fluid state of the evolving case law) has been com­
pleted and is being issued to all attorneys and investigators of the office.
A copy is enclosed for your reference. We are providing it for your informa­
tion, and request that you not append it to your report or otherwise make it 
available to the public.

Establishment of OSC Office of Inspector General. The OSC Inspector Gen- 
14, 15 eral is referred to on pages 2 0 and 21 of the draft report without elaboration. 

The office of OSC Inspector General was established in November 1982 in order 
to give strength to our efforts to improve the efficiency, effectiveness and 
economy of OSC operations and Co assure OSC's full compliance with the Federal 
Managers' Financial Integrity Act of 1982 and 0MB Circular A-123, Internal Con- 

14, 15 trol Systems. As Indicated on pages 20 and 21 of the report, the Inspector
General has, through his internal control reviews, Identified a number of areas 
in need of improvement and steps have been taken to address all his recommenda­
tions. And, in order to further emphasize OSC's commitment to further improving 
the quality and effectiveness of its operations, I have recently reorganized 
OSC by establishing a Planning and Oversight Division. The new division is 
responsible for, in addition to the inspection, audit and Internal control func­
tions of the Inspector General now designated head of the new division, coordi­
nating and documenting policy development, program planning, and certain other 
statutory functions of the office. A copy of the directive implementing this 
reorganization and setting forth the current functional responsibilities of 
the major divisions of OSC is enclosed for your reference.

Steps Taken to Clarify Understanding of OSC's Role. With regard to the 
steps taken to clarify public understanding of OSC's role, covered briefly on 

15 page 22 of the draft report, we add that the OSC Office of Congressional and 
Public Relations handled approximately 300 press and Congressional inquiries 
per month and prepared and dispatched a total of 2300 written responses to the 
Congress, press and public during FY 1984. In the same time period, che of­
fice disseminated 79,000 copies of OSC informational materials and maintained 
a speakers bureau which provided guest speakers to organizations expressing 
interest in the uSC. Also, in addition to the new paiupuxc t explaining the role 
of OSC, a pamphlet explaining the Hatch Act's application to Political Action 
Committees was produced, a one page open letter to federal employees informing 
them of the primary functions of OSC and how to contact the office was distri­
buted to ill federal agencies, and two posters dealing with prohibited person­
nel practices and whistleblower protections were printed since October 1982.

The Mt. Healthy Test and Jurisdictional Issues.

19 (a) Mt. Healthy. On page 26, the draft report refers to the Supreme Court's
formulation of the test for determining the actual cause of an adverse action 
in cases involving both legitimate and prohibited motivations by Che officials 
taking the action. See Mt. Healthy School District v. Doyle, 429 U.S. 274 (1977).
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This is the so-called "dual motivation" causation test. The report states:
"In cases where there are allegations of both legitimate and illegitimate reasons 
for the adverse treatment ... Actually, the Mt. Healthy test is not invoked 
on the basis of "allegations", but rather when there is evidence of both 
legitimate and prohibited motivations.

29 Likewise on page 41, the draft report equates the Mt. Healthy test with a
so-called "significant factor" test. The report would be more accurate if it 
referred to the Mt. Healthy test as the "dual motivation" test for causation 
when illegitimate motivation has been shown to have been a significant factor 
in the adverse action.

29 On page 41, the draft report states that "the Mt. Healthy test requires
that, even if OSC could establish that an employee suffered retaliation for a 
protected disclosure, it would not prevail if the agency preferred other legit­
imate reasons for the adverse treatment." This statement relates to corrective 
actions (as opposed to disciplinary actions where the agency generally is not 
a party) ,ind would be correct if it stated that OSC would not prevail "if the 
agency proved by preponderant evidence that it would have taken the same action 
in the absence of protested conduct." As GAO has correctly observed, the

36 Board's decision in Special Counsel v. Gordon Harvey, referred to on page 49 
of the draft report, makes it clear that the dual motivation test of Mt.
Healthy will not protect an offending employee against disciplinary action.

(b) Recent Legal Development. Additionally, on March 28, 1985, OSC pre­
vailed in another case with possible far reaching implications. In Special 
Counsel v. Williams, OSC had filed charges against a Federal Mediation and Con­
ciliation Service (FMCS) senior executive for violating agency standards of 
conduct by going on a trip to Las Vegas paid for by a subordinate employee and 
an officer of a union whose contract disputes were mediated by FMCS. See 5 
C.F.R. 5§ 735.201a and 735.202. Williams and OSC had reached a settlement whereby 
he would be removed from the SES and fined $1,000 for this misconduct. However, 
the Office of Personnel Management (0PM) had intervened to argue that the agency 
heads had the exclusive authority to enforce standards of conduct. The Board 
rejected 0PM1s argument and ruled that the Special Counsel had concurrent authority 
to enforce violations of the standards of conduct by filing complaints with 
the Board.

Results or Prosecutive Efforts. The draft report on page 49 states: "OSC's
36 records indicate that at least 1 0 cases were lost or withdrawn without result 

between 1979 and late 1984." This summary of prosecutive results without spec­
ification ev the nature of the actions undertaken or the actual time of the 
actions may be misleading. The reference to "at least 10 cases" appears to 
refer to 3 'disciplinary action cases (all initiated prior to mid-1982) in which 
the MSPB declined to order disciplinary action, 3 corrective action cases (also 
all filed prior to mid-1982) in which the MSPB declined to order corrective 
action, and 5 cases in which the agency declined to take recommended corrective 
action and the OSC agreed. Only one of the latter 5 actions was initiated after
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October 1982. In that case, OSC closed the case only when corrective action 
was mooted by the action of the allegedly injured employee. Moreover, during 
the period of October 1982 through the end of the period reported upon, no 
agency has declined to take corrective action on any matter initiated, except 
in the one instance when Che proposed action was made moot by factors beyond 
the control of OSC or MSPB. To be factually accurate, and complete, it would 
be correct to say that 49 actions have been undertaken by OSC since November 
1982. A few are awaiting trial or MSPB action and one was mooted. All which 
have been concluded have been resolved in favor of OSC. (Table attached.)

Accuracy and Completeness of OSC Data. The draft report contains ref­
erences to the lack of accuracy and completeness of some of OSC's statistical 
information concerning its operations in earlier yeara. The report, however, 
acknowledges that concerted action is being taken by the office to improve the 
information system and data base. To that end, action has been taken to assure 
the accuracy and completeness of information and data now being recorded in 
the existing computerized information system. Concurrently, substantial staff 
resources have been assigned to improve the overall management information sys­
tem and the initial and major result has been the development of a new Litiga­
tion Reporting System (LRS) which will provide more complete information and 
-lata concerning the litigative activities of the office. This system is now 
being tested and will be fully implemented shortly. On full implementation of 
the LRS, OSC's efforts to further improve the management information system 
will continue to be given top priority. The Associate Special Counsel for Plan­
ning and Oversight/Inspector General has been assigned full responsibility for 
coordinating and overseeing (through his internal control and management reviews) 
the refinement of OSC management information system requirements, policies, 
procedures and results, and I and the Deputy Special Counsel will give our per­
sonal attention to assuring that any necessary changes and improvements in data 
collection, recording and compilation are accomplished.

We trust that this information will be helpful to you in putting your re­
port in final form. If we can provide any additional information, please do 
not hesitate to call me.

Enclosures 

KWOC/SJS

[GAO Note: Attachments have not been included.]

(966163)
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9 ALR4th 218-313 ALR4thFor latest cases, call the toll free number appearing on the cover of this supplement.to herein can be further researched through the V E R A L E X  electronic re­trieval system's two services. A u to-C ite? and S H O W M E N . Use Auto-Cite to check citations for form, parallel references, prior and later history, and annotation references. Use SH OW M E to display the full text of cases and annotations.§ 2. Sum m ary and com ment[a] G en erallyAlthough an individual may not refuse to be examined on Fifth Amendment grounds without voiding his fire insurance where an insurer attempts to deny coverage because the insured has failed to cooperate in discov­ering a possible arson of his own property, the courts have not so held with respect to auto­mobile insurance cases involving injured third parties who are in no respect responsible for the insured’s failure to cooperate and unable to enforce such cooperation. Wojna v Mer­chants Ins. Group »1983, Supt 464 NYS2d 664.§ 4, D eterm ination o f prejudice or m ateri­ality[b] F in din g o f prejudice or m ateriality  held justified  or requiredSee Firemen's ins. Co. v Cadillac Ins. Co. (1984) 13 A rk  App 89, 679 SW2d 821, § 7[b],In an action on automobile liability policy, where insurer showed that insured’s willful failure to appear at original trial deprived insurer of evidence which would have raised a jury issue as to her liability, her willful fail­ure to attend and testify at trial, in breach of cooperation clause of policy, prejudiced in­surer in its defense of action against motorist and insurer could therefore escape liability on the ground of noncooperation. State Farm Mut. Auto. Ins. Co. v Davies (1983. Va) 310 SE2d 167.§ 6. Necessity o f show ing th a t absence was inexcusable[a] G enerally  Where evidence indicated only automobile insurer’s failed effort, to locate insured after initial cooperation, and where action against insured was not filed until after insured dis­appeared, evidence failed to establish that insured intentionally and willfully failed to cooperate and attend trial in breach of coop­eration clause. Smithers v Mettert (1987, Ind App) 513 NE2d 660.§ 7. W aiver or estoppel[a] C ontinuing w ith defense o f absent in ­sured; generally  Insurer waived defense of noncooperation
20

where it had sufficient notice of the fact that insured might not cooperate in his defense and. despite the opportunity to do so, made no effort to reserve its rights in that regard but instead chose to proceed without insured to a master's hearing which resulted in a finding against insured in the amount of 575,000. which finding was admissible at the subse­quent jury trial and constituted prima facie evidence of liabilitv. Di Marzo v American Mut. Ins. Co. 11983) 389 Mass 85. 449 NE2d 1189.
[b] — U nder reservation o f rights There was sufficient evidence to support trial court's finding that insured’s failure to appear for trial of action against him for damages sustained in automobile accident was a material breach of non-cooperation clause of automobile liability policy and that his failure to appear substantially prejudiced insurer's efforts to defend insured. Moreover, insurer did not waive nor was it estopped from denying liability based on insured's breach of noncooperation clause, even though insurer’s counsel failed to withdraw when insured failed to appear at trial and instead participated in the trial on behalf of insured. Firemen's Ins. Co. v CadiHm: Ins. Co. (1984) i"  A r k  App 89, 679 SW2d 821.

9 ALR4th 329-341§ 1. Introduction
[b] Related  m atters Modern status of rule that employer may discharge at-will employee for any reason. 12 ALR4th 544.Validity, construction, and application of statute requiring employer, on employee’s re­quest. to provide written statement of employ­ee's service record and reason for termination of employment. 24 ALR4th 1115.Failure to pursue or exhaust remedies un­der union contract as affecting employee's right of state civil action for retaliatory dis­charge. 32 ALR4th 350.Recovery for discharge from employment in retaliation for filing workers’ compensation claim . 32 ALR4th 1221.Right to discharge allegedly "at-will" em­ployee as affected by employer’s promulgation of employment policies as to discharge. 33 ALR4th 120.Liability for discharge of at-will employee for in-plant complaints or efforts relating to working conditions affecting health or safety. 35 ALR4th 1031.Damages recoverable for wrongful dis­charge of at-will employee. 44 ALR4th 1131.
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e m p lo y e e  f o r  c a u s e  b e c a u s e  h e  m is c h a rg e d , o r ' 3  
t n a t  e m p lo v e r  d is c ip lin e d  e m p lo y e e  in  r e t a l l a - c t  
t io n  l o r  r e v e a l in g  m is c h a rg in g  a t  e m p lo y e r 's < ^ j 

'.b u s in e s s  to  N A S A ^  G a r c ia  v  R o c k w e l l  I n t e r ­
n a l  C o rp . ( 1 9 8 6 . " 4 th  D is t l  1 8 7  C a l  A p p  3 d  
1 5 5 6 , 2 3 2  C a l R p t r  4 9 0 , 1 0 6  C C H  L C  1 5 5 6 9 4 .

T r i a l  c o u r t  e r r e d  in  d is m is s in g  c o m p la in t  b y  
a t -w i l l  e m p lo y e e  w o rk in g  a s  q u a l i t y  c o n t r o l 
d i r e c t o r  a n d  o p e r a t io n s  m a n a g e r  f o r  p r o d u c e r  
o f  f r o z e n  fo o d  p r o d u c ts  w h o  a l le g e d  t h a t  h er 
h a d  b e e n  d is m is s e d  b y  e m p lo v e r  in  r e t a l i a t i o n  
f o r  h is  in s is te n c e  t h a t  e m p lo y e r  c o m p ly  w ith  
r e q u i r e m e n t s  o f  C o n n e c t ic u t  .U n i f o r m  F o o d . 
D r u g  a n d  C o sm e t ic  A c t w h e re  c o m p la in t
s ta te d  c a u s e  o f  a c t io n  f o r  i n t e n t io n a l ly  t o r ­
t io u s  c o n d u c t , a n d  p a r t i c u la r ly  w h e re  p la in ­
t i f f ’s  p o s it io n  a s  q u a l i t y  c o n t r o l d i r e c t o r  m ig h t  
h a v e  e x p o s e d  h im  to  p o s s ib i l i t y  o f  p ro s e c u t io n  
u n d e r  A c t . S h e e t s  v  T e d d y ’s F r o s t e d  F o od s , 
In c . ( 1 9 8 0 )  1 7 9  C o n n  4 7 1 , 4 2 7  A 2 d  3 8 5 .

F o rm e r  e m p lo y e e ’s  c o m p la in t  c h a rg in g  re ­
t a l i a t o r y  d is c h a rg e  s ta te d  c a u se  o f  a c t io n  
w h e re  e m p lo y e e  a l le g e d  t h a t  h e  w a s  f ir e d  f o r  
h a v in g  s u p p lie d  i n f o rm a t io n  to  lo c a l la w  e n ­
fo r c e m e n t  a u t h o r i t i e s  t h a t  a n o t h e r  e m p lo y e e  
m ig h t  b e  in v o lv e d  in  v io la t io n  o f  s ta te 's  c r im i ­
n a l  c od e , a n d  f o r  a g re e in g  to  a s s is t  in  in v e s t i -

21

&
O
CD

I
o

For latest cases, call the toll free number appearing on the cover of this supplement.



9 A L R 4 t h  3 2 9 -3 4 1 A L R 4 t h
For latest cases, call the toll free number appearing on the cover of this supplement.

g a l i o n  a n d  t r i a l  o f  e m p lo y e e  i f  re q u e s te d : 
t h e r e  is  n o  p u b lic  p o lic y  m o re  ba s ic  th a n  
e n fo r c e m e n t  o f  s t a te 's  c r im in a l c od e  a n d  e m ­
p lo y e e  w a s  u n d e r  s t a t u t o r y  d u ty  to  f u r t h e r  
a s s is t  o f f ic ia ls  w h e n  re q u e s te d  to  d o  so . P a i ­

r ' s  m a t e e r  v  I n t e r n a t i o n a l  H a r v e s t e r  C o . 11 9 8 11 
<  8 5  111 2 d  1 2 4 . 5 2  111 D e c  13 . 4 2 1  N E 2 d  8 7 6 .

N u c le a r  p o w e r  p la n t  g u a rd  w a s  e n t i t le d  to  
. b r in g  a c t io n  f o r  w r o n g fu l d is c h a rg e  u n d e r  

Z  S t a t e  " w h i s t le b lo w e r "  P r o t e c t io n  A c t , w h e re  
—r  h is  t e rm in a t i o n  a l le g e d ly  r e s u lt e d  f r o m  h is  
b !  d is c lo s u r e  o f  a l le g e d ly  fa ls e  c o m p a n y  s e c u r it y  

r e p o r t s  to  N u c le a r  R e g u la t o r y  C o m m is s io n  
^  a n d  o t h e r  g o v e r n m e n t  a g e n c ie s . M e lc h i v 

B u r n s  In t e r n a t i o n a l  S e c u r . S e rv ic e s . In c . 
1 1 9 8 4 , E D  M ic h )  5 9 7  F  S u p p  5 7 5  (a p p ly in g  
M ic h  la w ).

A t -w i l l  e m p lo y e e  f o rm e r ly  e m p lo y e d  as 
p h a rm a c is t  s ta te d  c a u s e  o l a c t io n  l o r  w r o n g- 
fu l d is c h a rg e  w h e re  h e  h a d  heen  t e rm in a te d  
a f t e r  a d v is in g  B o a rd  o f  P h a rm a c y  o f  e m o lo v- 
eT 5~ p tan  to  c lo s e  p h a rm a c y  s e c t io n  o n  h o lid a y  

V .  w h i le  le a v in g  b a la n c e  o t s to re  o p e n  in  th a t  
e m p lo y e r ' s  c o n d u c t  c o n f lic te d  w i th  p u b lic  p o l- 
icy  (e m a n a t in g  f r o m  s t a t u t o r y  a n d  r e g u la t o r y  
s c h e m e ) r e q u i r in g  p h a rm a c is t  o n  d u ty  w h en - 

. 3  e v e r  p r e m is e s  w e re  o p e n  a n d  p u b lic  p o lic y  
v )  (d e r iv e d  f r o m  p h a rm a c is t ’s  p r o fe s s io n a l code 

o f  e th ic s )  r e q u i r in g  t h a t  h e  e x p o s e  i l le g a l o r  
u n e th ic a l c o n d u c t  in  p h a rm a c y  p ro fe s s io n . 
K a lm a n  v  G r a n d  U n io n  C o . ( 1 9 8 2 )  1 8 3  N J  
S u p e r  1 5 3 , 4 4 3  A 2 d  7 2 8 .

D i s t r i c t  c o n t r o l l e r  f o r  p a p e r  c o m p a n y  w h o  
w a s  d is c h a rg e d  a f t e r  1 7  y e a r s  e m p lo y m e n t  
w ith  c o m p a n y , f o r  n o  re a s o n , b u t  w h o  w as 
a w a rd e d  S 1 0 .0 0 0  b o n u s  fo l lo w in g  d a y  f o r  h is  
g o od  w o r k  w a s  e n t i t le d  to  j u r y  t r i a l  o n  h is  
c la im  o f  w r o n g fu l d is c h a rg e , d e s p ite  n o m i­
n a l ly  a t -w i l l  e m p lo y m e n t  r e la t io n s h ip .  W h i le  
e m p lo y e e  h a n d b o o k  d id  n o t  c r e a t e  im p lie d  
c o n t r a c t  f o r  t e rm in a t i o n  o n ly  f o r  c a u se , fa c t  
is su e  r e m a in e d  a s  to  w h e th e r  e x p re s s  c o n t ra c t  
w a s  c re a te d , e s p e c ia l ly  w h e re  e m p lo y e e  con - 

r~>  te n d e d  t h a t  h e  h a d  g iv e n  a d d it io n a l c o n s id e r -  
a t i o n  in  t h a t  h e  h a d  s ig n e d  a g re e m e n t  g r a n t -  

O  in g  p a t e n t  a n d  o t h e r  r ig h t s  to  e m p lo y e r  f o r  
~T— h is  in v e n t io n s . F u r t h e r ,  e m p lo y e e ’s  n llp pn t.iq n 
C T - * th a t h is  d is c h a rg e  h a d  b e e n  p r e m is e d  u p on  
• p  h is  c o m p lia n c e  w i th  a c c o u n t in g  re q u ir e m e n t s  
^  o f  F o r e ig n  C o r r u p t  P r a c t ic e s  A c t o f  1 9 7 7 , 91  

- T ~  S t a t  1 4 9 4 , w h ic h  r e q u i r e s  c e r t a in  r e p o r t s  in  
- C .  a c c o rd a n c e  w i th  o t h e r  le g is la t io n , a n d  t h a t  
v n  h is  d is c h a rg e  w a s  in te n d e d  a s  w a rn in g  to  

, .  o t h e r  c o m p a n y  c o n t r o l le r s ,  i f  t r u e , w o u ld  re n -  
d e r  h is  d is c h a rg e  t o r t i o u s  a s  c o n t r a r y  to  pub - 

—2  lie  p o lic y , a n d  th u s  ra is e d  fa c t  is s u e  p re c lu d - 
in g  s u m m a r y  ju d g m e n t .  T h o m p s o n  v  S t . R e g is  
P a p e r  C o . ( 1 9 8 4 )  1 0 2  W a s h  2d  2 1 9 , 6 8 5  P 2 d  
1 0 8 1 . 1 B N A  I E R  C a s  3 9 2 , 1 1 6  B N A  L R R M  
3 1 4 2 , 1 0 5  C C H  L C  1 5 5 6 1 6 .
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S e e  B r o c k m e y e r  v  D u n  &  B r a d s t r e e t  ( 1 9 8 2 . 
A p p i 1 0 9  W is  2 d  4 4 . 3 2 5  N W 2 d  7 0 . a tfd  1 13  
W is  2 d  5 6 1 . 3 3 5  N W 2 d  8 3 4 , 9 8  C C H  LC  
r  5 5 3 9 8 . § 4 (b ] ,

[ b ]  V i e w  t h a t  d i s c h a r g e  is  n o t  a c t i o n a b le  
A ls o  h o ld in g  o r  s u p p o r t in g  v iew  t h a t  e m ­

p lo y e r  m a y  d is c h a rg e  a t -w i l l  e m p lo y e e  f o r  a n y  
re a s o n  o r  n o  re a s o n  a t  a l l  in c lu d in g  re a so n  
b a sed  o n  e m p lo y e e 's  re s is ta n c e  to  i l le g a l o r  
u n e th ic a l a c t iv i t y :

U S — R a c h fo r d  v  E v e rg r e e n  I n t e r n a t io n a l 
A i r l i n e s .  In c . U 9 S 4 .  N D  111) 5 9 6  F  S u p p  3 8 4 . 1 
B N A  I E R  C a s  5 5 9 .  1 1 7  B N A  L R R M  3 1 9 5 .

G a — T a v lo r  v  F o r e m o s t -M c K e s s o n . In c . 
( 1 9 8 1 . C A S  G a )  6 5 6  F 2 d  1 0 2 9 .

I l l — ' jh n s o n  v  W o r ld  C o lo r  P r e s s , In c . 
( 1 9 8 6 .  5 t h  D is t )  1 4 7  111 A p p  3 d  7 4 6 .  1 01  111 Dec 
2 5 1 . 4 9 8  N E 2 d  5 7 5 . 1 B N A  I E R  C a s  1 4 4 6 , 1 05  
C C H  L C  " 5 5 6 1 9 ,  a p p  d e n  ( I I I )  1 0 6  111 D ec  47 . 
5 0 5  N E 2 d  3 5 3 .

La— F r ic h t e r  v  N a t io n a l  L i fe  & A cc i. In s . 
C o . ( 1 9 8 5 .  E D  L a i  6 2 0  F  S u p p  9 2 2 . a f fd  w i th ­
o u t  o p  (C A 5  L a i  7 9 0  F 2 d  8 9 1  (a p p ly in g  L a  
la w i.

N Y — T it s c h  v  R e liu n c e  G ro u p , In c . (1 9 8 2 , 
S D  N Y )  5 4 8  F  S u p p  9 8 3  ( a p p ly in g  N Y  la w i.

O h i o — P h u n e  v  W a s t e  M a n a g e m e n t . In c .
( 1 9 8 6 )  2 3  O h io  S t  3 d  1 0 0 , 2 3  O h io  B R  2 6 0 . 4 9 1  
N E 2 d  1 1 1 4 . 2  B N A  I E R  C a s  7 8 6 . 1 2 2  B N A  
L R R M  2 1 6 3 .  1 0 4  C C H  L C  "  5 5 6 0 2 .

P a — F le m in g  v  M a c k  T r u c k s . In c . ( 1 9 3 1 ,  E D  
P a )  5 0 8  F  S u p p  9 1 7  ( a p p ly in g  P a  la w ) .

A c t io n  b y  f o r m e r  a t -w i l l  e m p lo y e e , w h o  w as 
f i r e d  a f t e r  h e  r e fu s e d  to  c o n c e a l c o m m e rc ia l 
b r ib e r y  a n d  to  f a ls i f y  h is  c o m p a n y ’s  re c o rd s  
a n d  f in a n c ia l d a t a ,  fa i le d  to  s t a t e  c a u se  o f  
a c t io n  u p o n  w h ic h  l i a b i l i t y  c o u ld  b e  p r e d i ­
c a te d  w h e re  c o m p la in t  d id  n o t  a s s e r t  th a t  
fa ls i f i c a t i o n  o f  c o r p o r a t e  re c o rd s  w a s  d o n e  
w i th  in t e n t  to  d e f r a u d  s t o c k h o ld e r s  o f  p u b lic  
a t  la r g e ,  a n d  w h e re  o t h e r  a l le g a t io n s  o f  c om ­
p la in t  d id  n o t  d e m o n s t r a t e  v io la t io n  o f  c le a r  
m a n d a te  o f  p u b lic  p o lic y . A d le r  v  A m e r ic a n  
S t a n d a r d  C o rp . ( 1 9 8 1 )  2 9 1  M d  3 1 . 4 3 2  A 2d  
4 6 4 .

P l a i n t i f f  w h o  w a s  d is c h a rg e d  f r o m  a t -w i l l 
p o s it io n  in  a c c o u n t in g  e m p lo y m e n t ,  a s s e r t e d ly  
in  r e t a l i a t i o n  f o r  h is  d is c lo s u r e  o f  a c c o u n t in g  
im p r o p r ie t i e s  b v  c o -w o rk e ra . f a i le d  to  s ta te  
c a u se  o f  a c t io n  f o r  t o r t  o f  a b u s iv e  o r  w r o n g fu l 
d is c h a rg e , s in c e  m o d i f ic a t io n  o f  t r a d i t i o n a l  a t- 
w i l l  r u le ,  a l lo w in g  e m p lo y e r  to  f r e e ly  t e rm i ­
n a te  a t -w i l l  e m p lo y e e  a t  a n y  t im e  f o r  a n y  
r e a s o n  o r  f o r  n o  r e a s o n  a t  a l l ,  s h o u ld  be  le f t  
to  le g i s la t u r e .  M u rp h y  v  A m e r ic a n  H om e  
P r o d u c t s  C o rp . ( 1 9 8 3 )  5 8  N Y 2 d  2 9 3 ,  4G1 
N Y S 2 d  2 3 2 . 4 4 8  N E 2 d  8 6 , 3 1  B N A  F E P  C as  
7 8 2 , 3 1  C C H  E P D  11 3 3 6 0 7 .

For latest cases, call the toll free number appearing on the cover of this supplement.



Supplement 9 A L R 4 t h  3 2 9 -3 4 1
l e y e r  v  D u n  &  B r a d s t r e e t  11 9 8 2 . 
•> 2d  14. 3 2 5  N \V 2 d  7 0 . a l fd  113  

3 3 5  N \V 2 d  8 3 4 . 9 8  C C H  L C

he cover of {his supplement.

t d i s c h a r g e  is  n o t  a c t i o n a b le  
ig  o r  s u p p o r t in g  v iew  t h a t  em - 
is c n a rg e  a t -w i l l e m p lo y e e  f o r  a n y  

re a s o n  a t  a l l  in c lu d in g  re a s o n  
p lo y e e 's  re s is ta n c e  to  i l le g a l o r  
iv i t y :
o rd  v E v e rg r e e n  In t e r n a t io n a l  
11 9 8 4 . N 'D  l l l i  5 9 6  F  S u p p  3 8 4 . 1 

- 5 5 9 . 1 17  B N A  L R R M  3 1 9 5 . 
r  v  F o re m o s t -M c K e s s o n . In c . 
■at 6 5 6  F 2 d  10 2 9 . 
m  v  W o r ld  C o lo r  P r e s s , In c . 
i t i  1 4 7  I I I  A p p  3d  7 4 6 . 1 01  111 D ec  
2d 5 7 5 . 1 B N A  I E R  C a s  1 4 4 6 . 1 0 5  
7 6 1 9 . a p p  d e n  ( I I I )  1 0 6  111 D e c  4 7 . 
■3.
t e r  v  N a t io n a l L i fe  &  A cc i. In s . 
D  L a )  6 2 0  F  S u p p  9 2 2 , a i fd  w ith -  
7 L a )  7 9 0  F 2 d  8 9 1  (a p p ly in g  L a

h  v  R e lia n c e  G ro u p . In c . ( 1 9 8 2 , 
F  S u p p  9 8 3  ( a p p ly in g  N Y  la w i. 
u n e  v  W a s te  M a n a g e m e n t . In c . 
l i o  S t  3 d  1 0 0 , 2 3  O h io  B R  2 6 0 , 4 9 1  

2  B N A  IE R  C a s  7 8 6 . 1 2 2  B N A  
:. 1 0 4  C C H  L C  1 5 5 6 0 2 . 
l i n g  v  M a c k  T ru c k s , In c . ( 1 9 8 1 , E D  
u p p  9 1 7  (a p p ly in g  P a  la w ).
■ fo r m e r  a t -w i l l  e m p lo y e e , w h o  w a s  
h e  re fu s e d  to  c o n c e a l c o m m e rc ia l 
1 to  f a ls i f y  h is  c o m p a n y 's  re c o rd s  
la l  d a t a ,  fa i le d  to  s ta te  c au se  o f  
n w h ic h  l i a b i l i t y  c o u ld  be  p re d i-  
re  c o m p la in t  d id  n o t  a s s e r t  t h a t  
i o f  c o r p o r a t e  re c o rd s  w a s  d o n e  
t to  d e f r a u d  s to c k h o ld e r s  o f  p u b lic  
a d  w h e re  o t h e r  a l le g a t io n s  o f  c om - 
n o t  d e m o n s t r a te  v io la t io n  o f  c le a r  
f  p u b lic  p o lic y . A d le r  v  A m e r ic a n  
C o rp . ( 1 9 8 1 )  2 9 1  M d  3 1 . 4 3 2  A 2d

w h o  w a s  d is c h a rg e d  f r o m  a t -w i l l 
i a c c o u n t in g  e m p lo y m e n t , a s s e r te d ly  
ion  lo r  h is  d is c lo s u r e  o f  a c c o u n t in g
tie s  b y  c o -w o rk e rs , fa i le d  to  s ta te
ic t io n  f o r  t o r t  o f  a b u s iv e  o r  w ro n g fu l 
• ' ^ m o d i f i c a t i o n  o f  t r a d i t io n a l a t- 
•S lo w in g  e m p lo y e r  to  f r e e ly  te rm i- 

•m p lo y e e  a t  a n y  t im e  fo r  a n y  
* °  r* “ M n  a t a l l .  s h o u ld  be le f t

i w S i i *  «  ^ m e r ic a n  H om e  
N Y 2 d  4 6 1N E 2 d  8 6 . 3 1  B N A  F E P  C a s  

1 3 3 6 0 7 .  3

For latest cases, call the toll free number appearing on the cover of this supplement.
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§ 4 .  R e f u s a l  o f  e m p lo y e e  t o  a c t  i l l e g a l l y  o r  
u n e t h i c a l l y

[ a ]  R e f u s a l  t o  p e r f o r m  o r  p a r t i c i p a t e  i n  
M 'n rk  o r  p r o je c t  

H o t e l  c le r k  w h o  a l le g e d  t h a t  s h e  w a s  t i re d  
f o r  r e f u s in g  to  p a y  s e v e r a l in v o ic e s  t h a t  s h e  
h a d  d e t e rm in e d  w e re  f r o m  d u m m y  c o r p o r a ­
t io n  s e t  u p  b y  e m p lo y e r  to  d e f r a u d  s t o c k h o ld ­
e r s  a n d  I n t e r n a l  R e v e n u e  S e rv ic e  d id  n o t  
s t a t e  c a u s e  o t a c t io n  i o r  w r o n g fu l t e rm in a ­
t i o n , s in c e  e m p lo y e r  w a s  e n t i t le d  to  d is c h a rg e  
a t -w i l l  e m p lo y e e  f o r  m a lic io u s  o r  im p r o p e r  
r e a s o n . R e ic h  v  H o l id a v  In n  ( 1 9 8 4 . A la )  4 5 4  
S o  2 d  9 8 2 .

A t -w i l l  e m p lo y e e  w h o  a l le g e d  t h a t  h e  w a s  
f i r e d  a f t e r  r e fu s in g  to  c o n c e a l f r o m  c u s t o m e r  
fa c t  t h a t  e m p lo y e r  h a d  s t o le n  ite m s  o f  c u s ­
t o m e r 's  p r o p e r t y  s a lv a g e d  f r o m  w re c k  s t a t e d  
c a u s e  o f  a c t io n  in  t o r t  f o r  w r o n g fu l d is c h a rg e . 
V e r m i l l i o n  v  A A A  P r o  M o v in g  &  S t o r a g e  
1 1 9 8 5 , A p p i 1 4 6  A r i z  2 1 5 , 7 0 4  P 2 d  1 3 6 0 . 1 1 9  
B N A  L R R M  2 3 3 7 .

F o r m e r  e m p lo y e e  w h o  a l le g e d  t h a t  h e  w a s  
f i r e d  f r o m  h is  jo b  a s  r e s u l t  o f  h is  r e fu s a l  to  
p a r t ic ip a t e  in  i l le g a l s c h em e  to  sec b a c k  o d o m ­
e t e r s  s t a t e d  c au se  o f  a c t io n  f o r  w r o n g fu l o r  
r e t a l i a t o r y  d is c h a rg e  u n d e r  s t a t e  la w . S a r r a -  
t o r e  v  L o n g v ie w  V a n  C o rp . ( 1 9 8 7 ,  N D  In d )  6 6 6  
F  S u p p  1 2 5 7 , 2  B N A  I E R  C a s  9 2 2  ( a p p ly in g  
I n d  la w ) .

A t -w i l l  e m p lo y e e  fa i le d  to  s ta te  g e n e r a l t o r t  
,  c la im  f o r  w r o n g fu l d is c h a rg e  f r o m  e m p lo y ­

m e n t  b y  a l le g a t io n  t h a t  h e  w a s  d is c h a rg e d  f o r  
r e fu s in g  to  p a r t ic ip a te  in  e m p lo y e r ’s  i l l e g a l  
p r a c t ic e  o f  re m o v in g  id e n t i f ic a t io n m a r k s  
f r o m  fo r e ig n  s te e l a n d  th e n  d e l i v e r in g  i t  to  
c u s t o m e r s  w h o  had  s n e r i lifir l fiom p s rif! R tP e l 
o r d e r s ,  a n d  re v ie w in g  c o u r t  w o u ld  n o t  c r e a t e  
p u b lic -  p o lic y  e x c e p t io n  to  n o rm a l r u le  t h a t  
e m p lo y e r  m a y  t e rm in a t e  a t -w i l l  e m p lo y e e  
w i t h o u t  a s s ig n in g  a n y  re a s o n  f o r  d o in g  so . G i l  
v  M e t a l S e rv ic e  C o rp . ( 1 9 8 2 , L a  A p p ) 4 1 2  S o  
2 d  7 0 6 ,  c e r t  d e n  (L a )  4 1 4  S o  2 d  3 7 9 .

B o a t  e m p lo y e e 's  c o n te n t io n  t h a t  h e  w a s  
d is c h a rg e d  f o r  r e fu s in g  to  e m p ty  b i lg e  i n t o  
w a t e r  in  v io la t io n  o f  la w  s ta te d  c a u se  o f  a c ­
t io n  f o r  w r o n g fu l d is c h a rg e . S a b in e  P i lo t  S e r -  
v ic e . In c . v  H a u c k  ( 1 9 8 5 , T e x )  6 8 7  S W 2 d  7 3 3 ,  
1 B N A  I E R  C a s  7 3 3 . 1 1 9  B N A  L R R M  2 1 8 7 ,  
1 0 2  C C H  L C  fl 5 5 4 9 3 .

A t -w i l l  e m p lo y e e  w h o  c o n te n d e d  t h a t  h e  
w a s  d is c h a rg e d  f o r  r e fu s in g  to  p u m p  b i lg e s  o f  
h is  v e s s e l a t  p la c e  w h e re  i t  w a s  p r o h ib i t e d  b y  
f e d e r a l  la w  s ta te d  c a u se  o f  a c t io n  f o r  w r o n g ­
fu l  t e rm in a t i o n .  H a u c k  v  S a b in e  P i lo t s ,  In c . 
( 1 9 3 4 .  T e x  A p p  B e a u m o n t )  6 7 2  S W 2 d  3 2 2 .  1 1 7  
B N A  L R R M  2 5 9 0 . a f fd  (T e x )  6 8 7  S \V 2 d  7 3 3 .  1 
B N A  I E R  C a s  7 3 3 . 1 1 9  B N A  L R R M  2 1 8 7 , 1 0 2  
C C H  L C  H 5 5 4 9 3 .

[ b ]  R e f u s a l  t o  c o m m i t  p e r j u r y
A ls o  re c o g n iz in g  l i a b i l i t y  o f  e m p lo y e r  w h o  

w r o n g fu l ly  d is c h a rg e s  a t -w i l l  e m p lo y e e  f o r  
r e fu s a l  to  c o m m it  p e r ju r y  a t  e m p lo y e r 's  r e ­
q u e s t :

N C — S id e s  v  D u k e  H o s p it a l ( 1 9 8 5 i  7 4  N C  
A p p  3 3 1 . 3 2 8  S E 2 d  3 1 8 , 1 B N A  I E R  C a s  5 1 2 .
1 2 0  B N A  L R R M  2 0 9 1 . 1 0 3  C C H  L C  r  5 5 5 1 2 . 
r e v ie w  d e n  3 1 4  N C  3 3 1 . 3 3 5  S E 2 d  13 , 1 B N A  
I E R  C a s  1 0 4 0 .

O h i o — M e ik e l  v  S c o v i l l ,  In c . ( 1 9 8 3 . S D  
O h io i  5 7 3  F  S u p p  1 0 5 5 . 3 5  C C H  E P D  r  3 4 6 2 9 . 
la t e r  p r o c e e d in g  <SD O h io i  5 9 0  F  S u p p  5 2 9 . 3 5  
C C H  E P D  "  3 4 6 3 0  (a p p ly in g  O h io  la w i.

In  o r d e r  to  e f fe c tu a t e  s ta te  p o lic y  a g a in s t  
p e r ju r y  a n d  s u b o rn in g  o f  p e r ju r y ,  f o r m e r  a t -  
w i l l  e m p lo y e e  c o u ld  p r o p e r ly  m a in t a in  c o m ­
m o n  la w  a c t io n  a g a in s t  e m p 'o y e r  f o r  w r o n g fu l 
d is c h a rg e  g r o w in g  o u t  o f  e m p lo y e e 's  r e fu s a l  to  
c o m m i t  p e r ju r y .  M e r k e l  v S c o v i l l ,  In c . ( 1 9 8 3 .
S D  O h io i  5 7 0  F  S u p p  1 3 3 . 5  O h io  B R  4 3 9 . 3 1  
C C H  E P D  1 3 3 5 4 3  (a p p ly in g  O h io  la w i , la t e r  
p r o c e e d in g  (S D  O h io i  5 7 0  F  S u p p  1 4 1 , 3 5  C C H  
E P D  1 3 4 6 2 8 . l a t e r  p ro c e e d in g  (S D  O h io )  5 9 0  
F  S u p p  5 2 9 . 3 5  C C H  E P D  1 3 4 6 3 0 .

S e e  M e r e d i t h  v  C .E . W a l t h e r ,  In c . ( 1 9 8 2 .
A la )  4 2 2  S o  2 d  7 6 1 . § 6 .

A lt h o u g h  r e c o v e r y  w i l l  b e  p e rm i t t e d  i f  t e r ­
m in a t io n  o l  e m p lo y e e  I r o m  a t -w i l l  c o n t r a c t 
o f fe n d s  c le a r ly  d e n n e d  p u b lic  p o lic y , o r  r e s u lt s  
f r o m  e x e rc is e  o i  bad  fa i t h ,  o r  m a lic io u s  o r  
r e t a l i a t o r y  a c t iv ity ~ o r . p a r t  o f  d m p lO y g iT T n a l . _  
c o u r t  l f n p r o p e n y  g r a n t e d  ju a g m e n l  l o r  d is - (
c h a rg e d  a t -w i l l  e m p lo y e e , w h e re  th e r e  w a s  n o  ^
e v id e n c e  f r o m  w h ic h  t o  i n f e r  a n y  v io la t i o n  o f  
c l e a r l y  d e f in e d  p u b lic  p o lic y  b y  e m p lo y e r ,  a n y  
s u g g e s t io n  b y  e m p lo y e r  t h a t  e m p lo y e e  e n g a g e  ( ^
in  p e r ju r y ,  a n y  r e t a l i a t i o n  f o r  e m p lo y e e 's  a l -  —
le g e d  r e fu s a l  to  e n g ag e  in  i l l e g a l  o r  im m o r a l  3
a c t iv i t ie s ,  o r  a n y  a b sen c e  o n  e m p lo y e r 's  p o r t  
o f  h o n e s t , i n t e l l i g e n t  a c t io n  a n d  f a i r  d e a lin g . 
B r o c k m e y e r  v  D u n  &  B r a d s t r e e t  ( 1 9 8 2 ,  A p p )
1 0 9  W is  2 d  4 4 , 3 2 5  N W 2 d  7 0 , a f fd  1 1 3  W is  2d  
5 6 1 , 3 3 5  N W 2 d  8 3 4 . 9 8  C C H  L C  H 5 5 3 9 8 .

§ 5 . E m p lo y e e ’ s  i n s t i t u t i o n  o f  c o m p la i n t s  
a g a i n s t  e m p lo y e r  o r  o t h e r  e m p lo y e e s ;  
g e n e r a l l y

[ a ]  L i a b i l i t y  e s t a b l i s h e d  
A t t e n d a n t  n u r s e  w h o  a l le g e d  t h a t  h e  w a s  

d is c h a rg e d  f r o m  e m p lo y m e n t  w ith  d e p a r t ­
m e n t  o f  m e n ta l h e a lt h  a s  r e p r i s a l  f o r  b r in g in g  
c h a rg e s  o f  r e s id e n t  a b u se  a g a in s t  a t t e n d a n ts  
s ta te d  c a u s e  o f  a c t io n  t o r  w r o n g lu l  d is c h a rg e , f 
W a ta s s e k  v  M ic h ig a n . D e p t , o f  M e n t a l  H e a l t h  
( 1 9 8 5 )  1 4 3  M ic h  A p p  5 5 6 . 3 7 2  N W 2 d  6 1 7 .

In -S e r v ic e  D i r e c t o r  o f  N u rs e s '  T r a i n i n g  a n d  
E d u c a t io n  a t  lic e n s e d  in t e rm e d ia t e  c a r e  n u rs -
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F o r  la t e s t  c a s e s ,  c a l l t h e  t o l l  f r e e  n u m b e r

in g  h o m e  w a s  e n t i t le d  to  r e c o v e r  d a m a g e s  f o r  
w r o n g fu l d is c h a rg e  u p on  e v id e n c e  t h a t  a d m in ­
i s t r a t o r  h a d  d is c h a rg e d  h e r  f o l lo w in g  h e r  
t h r e a t  to  r e p o r t  a d m in i s t r a t o r  to  H e a l t h  D iv i ­
s io n  f o r  a l le g e d ly  y e l l i n g  a t  p a t i e n t  a n d  c a l l ­
in g  p a t ie n t  " f i r e b u g .'  W h e th e r  o r  n o t  a d m in ­
i s t r a t o r  a c t u a l ly  m is t re a t e d  p a t i e n t .  D i r e c t o r ' s  
g o o d  f a i t h  r e p o r t in g  o f  p e rc e iv e d  m is t r e a t ­
m e n t  p ro te c te d  h e r  f r o m  d is c h a rg e . M c Q u a ry  
v  B e l A i r  C o n v a le s c e n t  H o m e , In c . 1 1 9 8 4 ) 6 9  
O r  A p p  1 0 7 , 6 8 4  P 2 d  2 1 . 1 2 0  B N A  L R R M  
3 1 2 9 .  re v ie w  d e n  2 9 8  O r  3 7 , 6 8 8  P 2 d  8 4 5 .
[ b ]  L i a b i l i t y  n o t  e s t a b l i s h e d

E x e c u t iv e  v ic e  p re s id e n t  w h o s e  d is c h a rg e  by  
b a n k  w a s  a l le g e d ly  in  r e t a l i a t i o n  t o r  m s  p a r ­
t i c ip a t i o n  in  f i l i n g  re p o r t  o f  i r r e g u la r  f in a n c ia l 
t r a n s a c t i o n  to  c o n t r o l le r  o t c u r r e n c y  d ic T n o t 
p r e s e n t  c o m p e l l in g  re a s o n s  to  o v e rc o m e  
b a n k ’s a u t h o r i t y  to  re m o v e  o f f ic e r s  a t  w i l l .  
M o r a s t  v  L a n c e  ' 1 9 8 7 , C A 1 1  G a )  8 0 7  F 2 d  9 2 6 .

W h i le  d i s c ip l in a r y  la y o f f  f o r  a b s e n te e ism  
w a s  so  c lo s e  in  t im e  to  f e m a le  b ia c k  e m p lo y ­
e e 's  f i l i n g  o f  fe d e r a l ' r a c e  d i s c r im in a t i o n  

‘" c h a rg e s  t h a t  a n  in fe re n c e  o f  r e t a l i a t o r y  m o ­
t i v e  a ro s e  a n d  p r im a  fa c ie  c a s e  w a s  e s t a b ­
l i s h e d . e m p lo v e r  w o u ld  n o t  b e  h e ld  l i a b le  f o r  
r e t a l i a t o r y  d is c h a rg e , w h e re  e v id e n c e  a t  t r i a l 
c l e a r l y  e s t a b lis h e d  t h a t  e m p lo y e r  s  s o le  m o t i-  
-r a t i o n  in  is s u in g  d i s c ip l in a r y  la y o t t  w a s  l o  
e n fo r c e  i t s  s ta te d  p o lic y  o f  d is c o u ra g in g  a b s e n ­
t e e is m  a n d  t a rd in e s s .  D e w e v  v  tc.i-,. P o i k  & 
e 5 T T n « 4 r W & - M o r 5 8 9  F  S u p p  4 8 , 4 1  B N A  
F E P  C a s  1 3 4 1 .

A l le g a t io n  by  a t -w i l l  e m p lo y e e  w o r k in g  f o r  
g a s  c o m p a n y , t h a t  h e  w a s  d is c h a rg e d  f o r  a t ­
t e m p t in g  to  r e p o r t  a n d  c o r r e c t  e m p lo y e r 's  
i n t e r n a l  a c c o u n t in g  p ra c t ic e s , re f le c te d  o n ly  
c o r p o r a t e  m a n a g e m e n t  d is p u te  a n d  la c k e d  
t y p e  o f  v io la t io n  o f  c le a r ly  m a n d a te d  p u b lic  
p o lic y  t h a t  c o u ld  s u p p o r t  a c t io n  f o r  r e t a l i a ­
t o r y  d is c h a rg e ; e m p lo y e r 's  a l le g e d  v i o la t i o n  o f  
c o d e  o f  e th ic s  o f  I n s t i t u t e  o f  I n t e r n a l  A u d it o r s  
d id  n o t  e s t a b lis h  p u b lic  p o lic y , a n d  s t a t e ’s 
s t a t u t o r y  r e g u la t io n  o f  p u b lic  u t i l i t i e s '  a c ­
c o u n t in g  s y s te m s  w a s  n o t  d i r e c t e d  a t  c o n fe r ­
r i n g  r ig h t s  o n  e m p lo y e e s  a n d  t h u s  a ls o  d id  
n o t  im p a c t  u p o n  p u b lic  p o lic y . S u c h o d o ls k i  v  
M ic h ig a n  C o n s o l. G a s  C o . ( 1 9 8 2 )  4 1 2  M ic h  
6 9 2 ,  3 1 6  N W 2 d  7 1 0 .

I n  f o r m e r  e m p lo y e e ’s d a m a g e s  s u i t  c h a l ­
le n g in g  h is  t e rm in a t io n  f o r  h a v in g  re p o r te d  
d e fe n d a n t - e m p lo y e r ’s  s a fe ty  v io la t i o n s  t o  F e d ­
e r a l  A v ia t io n  A d m in i s t r a t i o n  a n d  f o r  r e fu s in g  
t o  f a l s i f y  f l ig h t  re c o rd s , p la i n t i f f s  a t -w i l l  s t a ­
tu s  p r e c lu d e d  c a u se  o f  a c t io n  f o r  a b u s iv e  d is ­
c h a rg e  b a sed  o n  a l le g e d  v io la t i o n  o f  p u b lic  
p o lic y . P a v o l i n i  v  B a rd  A i r  C o rp . ( 1 9 8 2 ,  3d  
D e p t )  8 8  A p p  D iv  2 d  7 1 4 , 4 5 1  N Y S 2 d  2 8 8 .

C i v i l  t o r t  r e m e d y  f o r  w r o n g fu l d is c h a rg e24

a p p e a r in g  o n  th e  c o v e r  o f  th is  s u p p le m e n t .
w a s  n o t  a v a i la b le  to  e m p lo y e e  w h o  a l le y  
th a t  s h e  w a s  d is c h a rg e d  in  r e t a l i a t i o n  I 
h a v in g  re p o r te d  a l le g e d  p a t ie n t  a b u s e  to  s t?  
c om m is s io n  c n  a g in g . W e lc h  v  B ro w n 's  N u . 
in g  H o m e  '1 9 8 4 , H a m i lt o n  C o i 2 0  O h i o  A 
3d  15 , 2 0  O h io  B R  16 . 4 8 4  N E 2 d  1 7 8 . m o ti' 
o v e r r .

A t -w i l l e m p lo y e e  w h o  w a s  a l le g e d ly  d 
c h a rg e d  in  r e t a l ia t i o n  f o r  h is  r e p o r t i n g  in fi 
m a t io n  to  N u c le a r  R e g u la t o r y  C o m m is s ii 
re g a rd in g  n u c le a r  s a fe t y  v io la t io n s  a t  em p lc  
e r ’s  fa c i l i t y  c o u ld  n o t r e ly  o n  s t a t e ’s  p u b  
p o lic y  e x c e p t io n  to  e m p lo y m e n t - a t -w i l l d i 
t r in e ,  w h e re  e m p lo y e e  h a d  s t a t u t o r y  rem e i 
a v a i la b le .  C o x  v  R a d io lo g y  C o n s u lt in g  Asso> 
a te s . In c . H 9 8 7 .  W D  P a l  6 5 8  F  S u p p  2 6 4 . 
B N A  I E R  C a s  2 3 3  la p p ly i r .g  P a  la w ).

§ 6 . O t h e r  c o n d u c t  b y  e m p lo y e e  
I n  d iv e r s i t y  a c t io n , e v id e n c e  t h a t  e m p lo y  

d is c h a rg e d  e m p lo y e e  f o r  e m p lo y e e ’s r e fu s a l 
p a r t ic ip a te  in  e m p lo y e r ' s  u n la w fu l  a n d  u n e t 
ic a l c o n d u c t , n a m e ly  c o m m e rc ia l b r ib e  o f  e i 
p lo y e e ’s  f o rm e r  e m p lo y e r  to  o b t a in  b id . e i r  
t ie d  ju r y  to  fin d  t h a t  e m p lo y e r  h a d  d is c h a rg i 
e m p lo y e e  w r o n g fu l ly  in  v io la t io n  o f  p u b l 
p o lic y . H a n s r o t e  v A m e r  I n d u s t r i a l  T e c h n o l 
g ie s . In c . ( 1 9 8 4 . W D  P a )  5 8 6  F  S u p p  1 1 3 . I I  
B N A  L R R M  3 2 8 6 , a ffd  w i th o u t  o p  (C A 3  P  
7 7 0  F 2 d  1 0 7 0 , 1 2 0  B N A  L R R M  2 9 1 2 .

C a u s e  o f  a c t io n  f o r  w r o n g fu l d is c h a rg e  
a t -w i l l  e m p lo y e e  w o u ld  n o t  b e  re c og n ize  
w h e re  e m p lo y e e  d id  n o t  a l le g e  t h a t  em p lo y i 
h a d  a s k e d  h im  to  c o m m it  p e r ju r y ,  v io la  
d i s c ip l in a r y  r u le  to  w h ic h  h e  w a s  s u b je c t  i 
a t t o r n e y ,  o r  c o m m it  s om e  o t h e r  s im i la r  t r a n  
g r e s s io n , a n d  w h e re  e m p lo y e e  m e r e ly  d em o : 
s t r a t e a  t h a t  he  w a s  p a r t y  in  a c t io n  w i th  o th i 
s a la r i e d  e m p lo y e e s  a g a in s t  e m p lo y e r  a n d  th i 
h is  e m p lo y m e n t  w a s  te rm in a t e d  b e c au se  < 
t h a t  in v o lv e m e n t . M e r e d it h  v  C .E . W a lt h e  
In c . ( 1 9 8 2 , A la )  4 2 2  S o  2 d  7 6 1 .

T e rm in a t io n  o f  a t -w i l l e m p lo y e e  f o r  r e j j i s ; 
to  p a r t ic ip a te  in  p u b lic  e x p o s u re  o f  b u t to c l 
w a s  te rm in a t io n  c o n t r a r y  to  p o lic y  o i s ta t' 
e v e n  i f  a l le g e d  "m o o n in g ”  in c id e n t  o n ly  coi 
s t i t u t e d  te c h n ic a l v io la t io n  o f  d e c e n t  e x p o su i 
s t a tu t e ;  f i r in g  f o r  b a d  c a u se  w a s  n o t  r ig !  
i n h e r e n t  in  a t -w i l l c o n t ra c t , o r  in  a n y  o the 
c o n t r a c t , e v e n  i f  e x p re s s ly  p r o v id e d , a n d  sue 
t e rm in a t i o n  v io la t e d  r ig h ts  g u a ra n te e d  to  en 
p lo y e e  b y  la w  a n d  w a s  to r t io u s . W a g e n s e l le r  
S c o t t s d a le  M e m o r ia l H o s p i t a l ( 1 9 8 5 )  1 4 7  A r i  
3 7 0 , 7 1 0  P 2 d  1 0 2 5 . 1 1 9  B N A  L R R M  3 1 6 6 , 10 
C C H  L C  ", 5 5 5 1 1 .

V ic e -p re s id e n t  w h o  a lle g e d  t h a t  h e  w a s  di: 
c h a rg e d  f o r  h a v in g  d is c lo s e d  to  a u d it o r s  hi 
p a r t ic ip a t io n  in  e m p lo y e r 's  f a ls e  in s u ra n c i 
d a m a g e  c la im  s ta te d  c a u se  o f  a c t io n  fc

For latest cases, call the toll free number appearing on the cover of this supplement.



Supplement 9 A L R 4 t h  3 5 4 -3 6 3
F o r  la t e s t  c a s e s ,  c a l l  th e  t o l l  f r e e  n u m b e r  a p p e a r in g■aring o n  th e  c o v e r  o f  th is  s u p p le m e n t .

s n o t  a v a i la b le  to  e m p lo y e e  w h o  a l le g e d  
.t  s h e  w a s  d is c h a rg e d  in  r e t a l ia t i o n  f o r
• in g  r e p o r t e d  a l le g e d  p a t ie n t  a b u se  to  s t a t e  
a m is s io n  o n  a g in g . W e lc h  v  B row n 's  N u r s -

H o m e  i l 9 8 4 .  H a m i l t o n  C o i 2 0  O h i o  A p p  
15 . 2 0  O h io  B R  16 , 4 8 4  N E 2 d  1 7 8 , m o t io n  

■rr.
\ t -w i l l  e m p lo y e e  w h o  w a s  a l le g e d ly  d is - 
irg e d  in  r e t a l i a t i o n  f o r  h is  r e p o r t in g  in f o r -  
n o n  t o  N u c le a r  R e g u la t o r y  C o m m is s io n  
a r d in g  n u c le a r  s a fe t y  v io la t io n s  a t  e m p lo y -  
- f a c i l i t y  c o u ld  n o t  r e ly  o n  s ta te 's  p u b lic  
icy  e x c e p t io n  to  e m p lo y m e n t -a t -w i l i  doc - 
ne . w h e r e  e m p lo y e e  h a d  s t a t u t o r y  re m e d y  
■ li a b le .  C o x  v  R a d io lo g y  C o n s u lt in g  A sso c i- 
•!. In c . ( 1 9 8 7 ,  W D  P a l  6 5 8  F  S u p p  '264 , 2
• \  I E R  C a s  2 3 3  la p p ly in g  P a  la w ).

. O t h e r  c o n d u c t  b y  e m p lo y e e  
n d i v e r s i t y  a c t io n , e v id e n c e  t h a t  e m p lo y e r  
c h a rg e d  e m p lo y e e  f o r  e m p lo y e e 's  r e fu s a l  t o  
r t ic ip a t e  in  e m p lo y e r ' s  u n la w fu l a n d  u n e th -  
I c o n d u c t , n a m e ly  c o m m e rc ia l b r ib e  o f  e m - 
■vee's f o r m e r  e m p lo y e r  to  o b ta in  b id , e n t i -  
•1 j u r y  t o  f in d  t h a t  e m p lo y e r  h a d  d is c h a rg e d  
ip lo y e e  w r o n g fu l ly  in  v io la t io n  o f  p u b lic  
i ic y . H a n s r o t e  v  A m e r  In d u s t r i a l  T e c h n o lo -  
•s. In c . ( 1 9 8 4 ,  W D  P a )  5 8 6  F  S u p p  1 1 3 , 1 1 6  
<A  L R R M  3 2 8 6 ,  a f fd  w i th o u t  o p  (C A 3  P a )
0  F 2 d  1 0 7 0 , 1 2 0  B N A  L R R M  2 9 1 2 .
C a u s e  o f  a c t io n  f o r  w r o n g fu l d is c h a rg e  o f  
•w i li  e m p lo y e e  w o u ld  n o t  be re c o g n iz e d , 
n e re  e m p lo y e e  d id  n o t  a l le g e  t h a t  e m p lo y e r  
id  a s k e d  h im  to  c o m m it  p e r ju r y ,  v io la t e  
• ic ip i in a ry  r u le  to  w h ic h  h e  w a s  s u b je c t  a s  
t o r n e y ,  o r  c o m m it  s o m e  o t h e r  s im i la r  t r a n s -  
e s s io n . a n d  w h e re  e m p lo y e e  m e re ly  d e m o n ­
ra te d  t h a t  h e  w a s  p a r t y  in  a c t io n  w i th  o t h e r  
la r i e d  e m p lo y e e s  a g a in s t  e m p lo y e r  a n d  t h a t  
s e m p lo y m e n t  w a s  t e rm in a t e d  b e c a u s e  o f  
J t  in v o lv e m e n t .  M e r e d i t h  v  C .E . W a l t h e r ,  
c . 1 1 9 8 2 , A l a )  4 2 2  S o  2 d  7 6 1 .
T e rm in a t i o n  o f  a t -w i l l  e m p lo y e e  f o r  r e f u s a l  
p a r t ic ip a t e  in  p u b lic  e x p o s u re  o f  b u t to c k s  

.is t e rm in a t i o n  c o n t r a r y  to  p o lic y  o f  s t a t e ,  
e n  i f  a l le g e d  " m o o n in g "  in c id e n t  o n ly  c o n ­
f u t e d  t e c h n ic a l v io la t i o n  o f  d e c e n t e x p o s u re  
a tu t e ; f i r in g  f o r  b a d  c a u se  w a s  n o t  r i g h t  
i h e r e n t  in  a t -w i l l  c o n t r a c t ,  o r  in  a n y  o t h e r  
m t r a c t , e v e n  i f  e x p re s s ly  p ro v id e d , a n d  s u c h  
-■ rmination v io la t e d  r ig h t s  g u a ra n te e d  t o  em - 
lo y e e  b y  la w  a n d  w a s  t o r t i o u s .  W a g e n s e l le r  v  
c o t ts d a le  M e m o r i a l  H o s p i t a l ( 1 9 8 5 )  1 4 7  A r i z  
•JO. 7 1 0  P 2 d  1 0 2 5 , 1 1 9  B N A  L R R M  3 1 6 6 , 1 0 3  
•C H  L C  (I 5 5 5 1 1 .
. j / ' ^ P r e s i d e n t  w h o  a l le g e d  t h a t  h e  w a s  d is - 

f ? r  h a v in g  d is c lo s e d  to  a u d i t o r s  h is  
^ ^ c i p u t i o n  in  e m p lo y e r 's  fa ls e  in s u r a n c e -  

c la im  s ta te d  c a u se  o f  a c t io n  f o r

w r o n g fu l d is c h a rg e . S c h m id t  v  Y a r d n e y  E le c ­
t r i c  C o rp . ( 1 9 8 5 )  4  C o n n  A p p  6 9 , 4 9 2  A 2 d  5 1 2 .

I n  b r e a c h  o f  c o n t r a c t  s u i t  b r o u g h t  b y  e m ­
p lo y e e  d is c h a rg e d  f r o m  a t -w i l l  c o n t r a c t ,  s u m ­
m a r y  ju d g m e n t  f o r  e m p lo y e r  w a s  im p r o p e r  
w h e r e  fu e t  q u e s t io n  e x is te d  a s  t o  w h e th e r  
e m p lo y e r  h a d  d is c h a rg e d  e m p lo y e e  to  in d u c e  
h e r  t o  le a v e  a r e a ,  a n d  th e r e b y  p r e v e n t  h e r  
f r o m  t e s t i fy in g  b e fo r e  g ra n d  j u r y  in v e s t ig a t ­
in g  e m p lo y e r ’s  a l le g e d  a n t i t r u s t  a c t iv it ie s . 
P a r n a r  v  A m e r ic a n a  H o te ls , In c . ( 1 9 8 2 )  6 5  
H a w a i i  3 7 0 ,  6 5 2  P 2 d  6 2 5 .

E m p lo y e e  w o rk in g  u n d e r  a t -w i l l  c o n t r a c t  
h a s  r i g h t  o f  a c t io n  f o r  w r o n g fu l t e rm in a t i o n  
o f  h is  e m p lo y m e n t ,  w h e re  e m p lo y e e  w a s  t e r ­
m in a t e d  f o r  e x e rc is in g  h is  s t a t u t o r y  r i g h t  to  
f i le  w o r k e r s ’ c o m p e n s a t io n  c la im  a g a in s t  e m ­
p lo y e r  a n d  f o r  in fo rm in g  la w  e n fo r c e m e n t  
o f f i c i a ls  o f  c r im in a l  a c t iv it ie s  o f  c o e m p lo y e e . 
M a r t i n  v  F e d e r a l  L i f e  In s . C o . ( 1 9 8 2 )  1 0 9  111 
A p p  3 d  5 9 6 ,  6 5  111 D e c  1 4 3 , 4 4 0  N E 2 d  9 9 8 .

T r i a l  c o u r t  im p r o p e r ly  d ism is s e d  a t -w i l l  e m ­
p lo y e e ' s  r e t a l i a t o r y - d i s c h a r g e  c o m p la i n t ,  
w h e r e  e m p lo y e e 's  a l le g a t io n s  t h a t ,  i n  c o u rs e  
o f  p e r f o rm in g  h is  a c c o u n t in g  a n d  f in a n c in g  
d u t ie s ,  h e  d is c o v e r e d  d is c re p a n c y  i n  c o r p o r a ­
t io n 's  f in a n c ia l re c o rd s  t h a t  h e  b e lie v e d  m a y  
h a v e  b e e n  d u e  to  c r im in a l m is c o n d u c t  a n d  
a t t e m p t e d  t o  r e p o r t  h is  s u s p ic io n s  t o  c o r p o r a ­
t i o n ’s  m a n a g e m e n t  a n d  w a s  d is c h a rg e d  to  a id  
in  c o r p o r a t io n ' s  c o n c e a lm e n t  o f  i t s  w ro n g do - 
•tn g O n a  m  r e t a l i a t i o n  l o r  h is -e t to r t s  t o  e n s u r e  
' m a n a g e m e n t s  c o m p lia n c e  w ith  r e q u ir e m e n t s  
o r  c r im in a l  la w , s ta te d  e ssen c e  o f  c a u s e  o f  
a c t io n  f o r  r e t a l i a t o r y  d is c h a rg e . I ' e t r i k  v  M o n ­
a r c h  P r in t i n g  C o rp . ( 1 9 8 2 )  1 1 1  111 A p p  3 d  5 0 2 , 
6 7  111 D e c  3 5 2 ,  4 4 4  N E 2 d  5 8 8 .

I n  w r o n g fu l d is c h a rg e  a c t io n , e m p lo y e e ’s 
a l le g a t i o n  t h a t  s h e  w a s  d is c h a rg e d  f o r  w a r n ­
in g  e m p lo y e r  t h a t  s h e  w o u ld  n o t i f y  t h e  F o o d  
a n d  D r u g  A d m in i s t r a t i o n  o f  e m p lo y e r ’s  v io la ­
t i o n  o f  f e d e r a l  r e g u la t io n s  r e q u i r in g  t r e a t ­
m e n t  a n d  te s t in g  o f  e y e g la s s  le n s e s  w a s  s u f f i ­
c ie n t  to  s t a t e  c au se  o f  a c t io n  f o r  w r o n g fu l 
d is c h a rg e  u n d e r  p u b lic  p o lic y  e x c e p t io n  t o  a t -  
w i l l  e m p lo y m e n t  d o c t r in e ; a l t h o u g h  e m p lo y ­
e r s  g e n p r i l l v  - lr n .J w iP  rlic -h n riT P  m -w i l l 
e m p lo y e e s  w i t h  o r  w i th o u t  c au s e  a t  a n y  t im e .

> • t h e y  a r e  n o t  t re e  to  re q u i r e  e m p lo y e e s , o n  
p a in  o i lo s in g  th e i r j o b s ,  to  c o m m it  u n la w fu l  

' a c ts  d r  a c t s  iTI V io la t io n  o i c le a r  m a n d a te  o f  
p u b lic  p o lic y  e x p re s s e d  in  c o n s t i t u t i o n , s t a t ;

. u te s , a n d  y e g U ia t io n s  p r o m u lg a te d  p u rs q p n t  
t o  s t a tu t e ,  k a s d a -v  V is ta  E v e w e a r . In c . ( 1 9 8 5 .

. M o  A p p ) TOO S W 2 d  8 5 9 , 2  B N A  I E R  C a s  7 6 8 , 
1 2 2  B N A  L R R M  2 3 2 7 , 1 0 6  C C H  L C  H 5 5 7 3 1 .

R e s t a u r a n t  w h ic h  d is c h a rg e d  m a n a g e r  f o r  
f a i lu r e  t o  s ig n  fa ls e  a n d  p o t e n t ia l ly  d e fa m a ­
t o r y  s t a t e m e n t  a b o u t  e m p lo y e e  h e  h a d  t e rm i ­
n a t e d  w a s  l i a b le  f o r  w r o n g fu l d is c h a rg e  o f

o n  th e  c o v e r  o f  t h is  s u p p le m e n t .
m a n a g e r  in  v i o la t i o n  o f  s t a t e  p u b lic  p o lic y . 
D e la n e y  v  T a c o  T im e  In t e r n a t i o n a l ,  In c . 
( 1 9 8 4 )  2 9 7  O r  1 0 . 6 8 1  P 2 d  1 1 4 , I  B N A  IE R  
C a s  3 6 7 .  1 1 6  B N A  L R R M  2 1 6 8 , 1 0 5  C C H  LC  
11 5 5 6 0 6 .

9 ALR4th 354-363

A d e q u a c y  o f  d e fe n s e  c o u n s e l ’s  r e p r e s e n ta ­
t io n  o f  c r im in a l  c l i e n t  r e g a rd in g  g u i l t y  p le a s .
1 0  A L R 4 t h  8 .

A d e q u a c y  o f  d e fe n s e  c o u n s e l’ s  r e p r e s e n ta ­
t i o n  o f  c r im in a l  c l i e n t  r e g a rd in g  s e a rc h  a n d  
s e i z u r e  is s u e s . 1 2  A L R 4 t h  3 1 8 .

A d e q u a c y  o f  d e fe n s e  c o u n s e l's  r e p r e s e n ta ­
t i o n  o f  c r im in a l  c l i e n t  r e g a rd in g  p o s t -p le a  
re m e d ie s . 1 3  A L R 4 t h  5 3 3 .

A d e q u a c y  o f  d e fe n s e  c o u n s e l's  r e p r e s e n ta ­
t i o n  o f  c r im in a l  c l i e n t  r e g a rd in g  p r i o r  c o n v ic ­
t i o n . 1 4  A L R 4 t h  2 2 7 .

P r o p r i e t y  a n d  p r e ju d i c i a l  e f fe c t  o f  i n fo rm in g  
j u r y  t h a t  w itn e s s  in  c r im in a l  p r o s e c u t io n  h a s  
t a k e n  p o ly g r a p h  te s t . 1 5  A L R 4 t h  8 2 4 .

A d e q u a c y  o f  d e fe n s e  c o u n s e l's  r e p r e s e n ta ­
t i o n  o f  c r im in a l  c l i e n t  r e g a rd in g  in c om p e ­
t e n c y , in s a n i t y ,  a n d  r e la t e d  is su e s . 1 7  A L R 4 t h  
5 7 5 .

V a l i d i t y  a n d  c o n s t ru c t i o n  o f  s t a tu t e  p r o h ib ­
i t i n g  e m p lo y e r s  f r o m  su g g e s t in g  o r  r e q u i r in g  
p o ly g r a p h  o r  s im i la r  te s ts  a s  c o n d i t io n  o f  
e m p lo y m e n t  o r  c o n t in u e d  e m p lo y m e n t .  2 3  
A L R 4 t h  1 8 7 .

F a c t  t h a t  w i tn e s s  u n d e rg o e s  h y p n o t ic  e x a m ­
i n a t i o n  a s  a f fe c t in g  a d m is s ib i l i t y  o f  t e s t im o n y  
in  c iv i l  c a s e . 3 1  A L R 4 t h  1 2 3 9 .

W h e n  is  a t t o r n e y 's  r e p r e s e n t a t i o n  o f  c r im i ­
n a l  d e fe n d a n t  s o  d e f ic ie n t  a s  to  c o n s t i t u te  
d e n ia l  o f  f e d e r a l  c o n s t i t u t i o n a l r i g h t  t o  e ffe c ­
t iv e  a s s is ta n c e  o f  c o u n s e l— S u p r e m e  C o u r t  
c a se s . 3 3  L  E d  2 d  1 1 1 2 .
V E R A  L E X  a ;  C a s e s  a n d  a n n o ta t i o n s  r e f e r r e d  

t o  h e r e in  c a n  b e  f u r t h e r  re s e a rc h e d  
t h r o u g h  th e  V E R A L E X  e le c t r o n ic  re ­
t r i e v a l  s y s t e m ’ s  tw o  s e rv ic e s , A u t o - C i t e ! '  
a n d  S H O W M E N .  U s e  A u to -C ite  to  c h e c k  
c i t a t i o n s  f o r  f o r m ,  p a r a l le l  r e fe re n c e s , 
p r i o r  a n d  la t e r  h i s t o r y ,  a n d  a n n o ta t io n  
re fe r e n c e s .  U s e  S H O W M E  to  d i s p la y  th e  
f u l l  t e x t  o f  c o se s  a n d  a n n o ta t io n s .

I n  N e b r a s k a  r a p e  p r o s e c u t io n  in  w h ic h  de ­
f e n d a n t  p le a d e d  n o lo  c o n te n d e re , d e fe n s e  
c o u n s e l ’ s  f a i lu r e  to  i n f o rm  h im  o f  v ic t im 's  
h y p n o t ic a l ly  r e f r e s h e d  te s t im o n y  a n d  to  o b je c t  
t o  a d m is s ib i l i t y  o f  t h a t  t e s t im o n y  d id  n o t  
c o n s t i t u t e  in e f fe c t iv e  a s s is ta n c e , th o u g h  N e ­
b r a s k a  S u p r e m e  C o u r t  h e ld  s ix  y e a r s  a f t e r  h is  
p le a  t h a t  h y p n o t ic a l ly  r e f r e s h e d  t e s t im o n y  
w a s  in a d m is s ib le  a t  c r im in a l  t r i a l s ,  w h e re

25
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IN T H E  H O U S E  BY T H E  S TATE A F F A I R S  COMMITTEE

SENATE CS F O R  CS F O R  H OUSE BILL NO. 91 (State Affairs)

IN THE L E G I S L A T U R E  OF THE STATE O F  A L A S K A  

SI X T EENTH L E G I S L A T U R E  - FIR ST S E S S I O N

A BILL

For a n  Act entitled: "An A c t  relating to p r o t e c t i o n  for certain public

employees and certain other p e r s o n s  who report or 

p a r t i c i p a t e  in a p r o c e e d i n g  c o n n e c t e d  w i t h  a m a tter 

of p u b l i c  concern."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e ct ion 1. AS 39.90 is amended  by adding n e w  sections to read:

ARTICLE 2. P R O T E C T I O N  F O R  W H I S T L EBLOW ERS.

Sec. 39.90.100. P E R S O N S  PROTECTED. (a) A  p ubli c employer may 

not discharge, threaten, or otherwise d i s c r i m i n a t e  a g ainst an employee 

r e g a r d i n g  the employee's compensation, terms, conditions, location, or 

privil eges of e mploymen t b e cause

(1) the employee, or a p erson  a c t ing on b e h a l f  of the 

employee, reports to a p u b l i c  body or is about to report to a public 

b o d y  a m a t t e r  of p u b l i c  concern; or

(2) the e m p loy ee participa tes in a court action, an i n v e s­

tigation, a hearing, or an inquiry h e l d  by a p u blic body on a m a t t e r  

of public concern.

(b) A  public e m p l o y e r  m a y  not d i s q u a l i f y  a p u b l i c  employee or 

other person who reports a m a t t e r  of public concern  or p a r ticipa tes in 

a p r o c e e d i n g  connected w i t h  a m atter of public  concern before a public

body or court, because of the report or partici pation, from e l i g i b i l i­

ty to

(1) bid on contracts with the p u b l i c  employer;

(2) receive land under a law of the state or an ordinance

-1- SCS CSHB 9 1 (SA)
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of the municipality; or

(3) r e c eive a n oth er right, privilege, or benefit.

(c) The provis i o n s  of A S  39.90.100 - 39.90.150 do not

(1) requi re an e m p loye r to compensate an emplo yee for 

p a r t i c i p a t i o n  in a court action or in an investigation, hearing, or 

i n quiry by a public body;

(2) p r o hibi t an e m p loyer  from c o m p e n s a t i n g  an employe e for 

p a r t i c i p a t i o n  in a court actio n or in an investigation, hearing, or 

inquiry by a p ubli c body;

(3) au thorize the disclosure of inform a t i o n  that is legally 

r e q u i r e d  to be kept confidential; or

(A) d i m inish or impair the rights of an e m p l o y e e  u n d e r  a 

colle c t i v e  b argai n i n g  agreement.

(d) An emp loyer shall post n o tices and u s e  o t h e r  appropriate 

means to inform employees of their protec tions and o b l i g a t i o n s  under 

AS 39.90.100 - 39.90.150.

Sec. 39.90.110. L I M I T A T I O N  TO PROTECTIONS. (a) A  p e r s o n  is not 

en t i t l e d  to the p rotections u nder  AS 39.9 0.100 - 3 9 . 9 0 . 1 5 0  u nless the 

p e rso n

(1) r e a s o n a b l y  b elieves that the infor mation r e p o r t e d  is or 

is about to become a m a t t e r  of public concern? and

(2) reports the inform a t i o n  in good faith.

(b) A  person is e n t i tled to the prote c t i o n s  u n d e r  AS 39.90.100 - 

39.90.150 only if the m a t t e r  of public concern

(1) is not the result of conduct by the p e r s o n  seeking 

protection; or

(2) is the result of conduct b y  the p e r s o n  that was r e­

quired b y  the person's employer.

(c) As part of its w r i t t e n  p e r s o n n e l  policy, a public employer 

CSHB 9 1 (SA) -2-
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m a y  r e qui re that, b efore an employee initiates a r eport  on a m a t t e r  of 

public concern u n d e r  A S  39.90.100, the employee shall submit a w r i t t e n  

report concerning the m a t t e r  to the employer. However, the employee 

is not required to submit a repor t if the employee

(1) r e a s o n a b l y  b e l i e v e s  that reports to the e m p l o y e r  will 

not r esult  in prompt a c t i o n  to r emedy the m att er of p ubli c concern;

(2) b e l i e v e s  w i t h  r eason a b l e  c e r t ainty that the activity, 

policy, or p r a cti ce is a l r e a d y  k nown  to one or m o r e  supervisors;

(3) r e a s o n a b l y  b e l i e v e s  that an e m e r g e n c y  is involved; or

(A) r e a s o n a b l y  fears reprisal or d i s c r i m i n a t i o n  as a result

of disclosure.

Sec. 39.90.120. R E L I E F  A N D  PENALTIES. (a) A  p e r s o n  w h o  alleges 

a v i o l a t i o n  of AS 39.90.100 m a y  bring a civil a c t i o n  and the court may 

grant appro priate relief, i n c l uding p u n i t i v e  damages.

(b) A p e rson w h o  v i o l a t e s  or attempts to v i o l a t e  AS 3 9 . 9 0 . 1 0 0  is 

also liable for a civil fine of not more  than $10,000. The a t t o r n e y  

general m a y  enforce this subsection.

(c) A  p erson w h o  attempts to preven t another p e r s o n  f r o m  m a k i n g  

a r e port or p a r t i c i p a t i n g  in a m a t t e r  under AS 39.90.100(a) w i t h  

intent to impede or p r e v e n t  a public inquiry on the m a t t e r  is liable 

for a civil fine of not more t h a n  $10,000.

Sec. 39.90.130. E X E M P T I O N  F O R  M U N I C IPA LITIES. A  m u n i c i p a l i t y  is

if the m u n i c i p a l i t y  has a d opted an ordinance that provid es p r o t e c t i o n s  

for its employees and o ther  persons that are s u b s t a n t i a l l y  s i m i l a r  to 

the protections  under AS 39.90.100 - 39.90.150. N o t w i t h s t a n d i n g  

AS 29.25.070, the ordinan ce m a y  provide for a civil p e n a l t y  for v i o l a­

tion of the ordinance not to exceed $10,000.

\\\ not r e q u i r e d  to comply w i t h  the provision s of AS 39. 90 . 1 0 0  - 3 9 . 9 0.150

Sec. 39.90.H O .  DEFINITIONS. In AS '9.90.100 - 39.90.150

-3- SCS CSHB 9 1 (SA)
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(1) "employee" or "public e m p l o y e e "  m e a n s  a p e r s o n  who 

perfo r m s  a service for wages  or other r e m u n e r a t i o n  u n d e r  a contract of 

hire, w r i t t e n  or oral, express or implied, for a p u b l i c  employer;

(2) "employer" or "public e m p l oyer" includes the state, a

p u bli c or quasi-public corpor a t i o n  or a u t h o r i t y  e s t a b l i s h e d  by state 
CTirtUuA'Y^ £U/i\voc?il

law, the Univer s i t y  of Alaska, and a p o l i t i c a l  s u b d i v i s i o n  of the

state including a municipality, school district, and rural educational

a t t e n d a n c e  area;

(3) "matter of public concern" means

(A) a v i o l a t i o n  of a state, federal, or m u n i c i p a l  law, 

regulation, or ordinance;

(B) a danger to p ublic h e a l t h  or safety;

(C) gross mismanagement, a s u b s t a n t i a l  w a s t e  of funds,

or a clear abuse of authority; or

(D) a m a t t e r  accepted  for i n v e s t i g a t i o n  b y  the office

of the ombudsman u nder AS 24.55.100 or 24.55.320;

(4) "public body" includes an o f f i c e r  or a g ency of

(A) the federal government;

(B) the state;

(C) a political su bdiv i s i o n  of the state including

(i) a municipality;

(ii) a school district; and 

(iii) a rural educati onal a t t e n d a n c e  area;

(D) a public or qua si-public c o r p o r a t i o n  or authority 

establ i s h e d  by state law including the A l a s k a  R a i l r o a d  C o r p o r a­

tion; and

(E) the U n i v e r s i t y  of Alr.ska.

Sec. 39.90.150. SHORT TITLE. AS 3 9 . 9 0.100 - 39.90.150 m a y  be 

cited as the Alaska W h i s t l e b l o w e r  Act.

SCS CSHB 9 1 (SA) -4-
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A l a s k a  S t a t e  L e g i s l a t u r e

Sen. Jan Faika, Vice Chairman 
Sen. A1 Adams 
Sen. Tim Kelly 
Sen, Rick Uehling

Sen. Pat Pourchot, Chairman P.O. Box vState CapitolJuneau, Alaska 99S11
907-185-3712

Sena te  S ta te  A ffa irs  C om m ittee

M E M O R A N D U M

T O S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  M e m b e r s

FROM: S e n a t o r  P a t  Pourchot, C h a i r m a n

RE: A p r i l  26 C o m m i t t e e  M e m o

DATE: A p r i l  25, 1989

RE:

O n  Wednesday, A p r i l  26 at 1:30 p.m. in the Beltz R o o m  t h e  Senate 
S t a t e  A f f a i r s  C o m m i t t e e  will h e a r  t h e  f o l l o w i n g  bills:

S J R  46. S u p p o r t i n g  t h e  e s t a b l i s h m e n t  of a J o i n t  C o m m i s s i o n  on the 
S t a t u s  of A l a s k a  N a t i v e s  b v  C o n gress

S J R  46 w o u l d  s u p p o r t  the e s t a b l i s h m e n t  of a J o i n t  C o m m i s s i o n  on 
t h e  Status of A l a s k a  N a tives and c o m m i t  the state to a c t i v e l y  
p a r t i c i p a t e  on t h e  commission. T h e  c o m m i s s i o n  w o u l d  b e  c h arged 
w i t h  c o n d u c t i n g  a c o m p r e h e n s i v e  r e v i e w  of federal and state 
p o l i c i e s  a f f e c t i n g  A l a s k a  N a tives a n d  the c u r r e n t  health, social, 
an d  e c o nomic s t a t u s  of A l a s k a  Natives.

Th e  r e s o l u t i o n  t h a t  w o u l d  e s t a b l i s h  t h e  C o m m i s s i o n  is p e n d i n g  
i n t r o d u c t i o n  in t h e  U.S. Senate. T h e  e f f o r t  stems f r o m  t h e  
r e c e n t l y  p u b l i s h e d  A F N  R e p o r t  on t h e  S ta tus of A l a s k a  N a t i v e s .

S S S B  72, A n  A c t  r e l a t i n g  to r e g i s t r a t i o n  and  l i c e n s i n g  of 
contrac tors; p r o h i b i t i n g  t he u s e  o f  sta te m o n e y  for c e r t a i n  
r e s i d e n t i a l  w o r k  u n l e s s  t h e  w o r k  is p e r f o r m e d  b v  a l i c e n s e d  
r e s i d e n t i a l  c o n t r a c t o r

SB  72 w o u l d  r e q u i r e  t h a t  contra c t o r s  w h o  c o n s t r u c t  or a l t e r  
p r i v a t e l y - o w n e d  r e s i d e n t i a l  s t r u c t u r e s  of one t o  four u n i t s  have 
a reside n t i a l  e n d o r s e m e n t  on t h e i r  license. To r e c e i v e  t h e  
endorsement, t h e  c o n t r a c t o r  w o u l d  n e e d  to pa ss a w r i t t e n  or 
p r a c t i c a l  e x a m  w h i c h  tests c o m p e t e n c e  in a r ctic c o n s t r u c t i o n  
techniques, a n d  c o m p l e t e  the A l a s k a  C r a f t s m a n  H o m e  p r o g r a m  or a 
p o s t s e c o n d a r y  c o u r s e  in a r ctic e n g i n e e r i n g  or its equivalent.

T h e  L a b o r  and C o m m e r c e  C.S. c l a r i f i e d  that  the r e s i d e n t i a l  
r e q u i r e m e n t  w o u l d  b e  an endors e m e n t  to t he g e n eral c o n t r a c t o r ' s  
l i c e n s e  r a t h e r  t h a n  a separate license, a l lowed  p a r t i c i p a t i o n  in 
p r o g r a m s  e q u i v a l e n t  to the A l a s k a  C r a f t s m a n  Home program, and 
a l l o w e d  th e e x e m p t i o n s  in curr ent s t a t u t e  for small p r o j e c t s  and 
ow n e r - b u i l t  projects.
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SB 157. A n  A c t  r e l a t i n g  t o  i m p o s i t i o n  of a civil fine for 
v i o l a t i o n  of a statute, regulation, or o r d i n a n c e  r e l a t e d  to 
a l c o h o l i c  b e v e r a g e s

SB 157 w o u l d  a u t h o r i z e  t h e  A l c o h o l i c  B e v e r a g e  Control B o a r d  to 
a ssess civil fines a g a i n s t  l i q u o r  l i c e n s e e s  w h o  v i o l a t e  l i q u o r  
laws. T h e  fine w o u l d  b e  in a d d i t i o n  t o  l i c e n s e  s u s p e n s i o n  or 
revocation, a n d  w o u l d  f o l l o w  t h e  s u s p e n s i o n / r e v o c a t i o n  h e a r i n g  
r e q u i r e d  u n d e r  c u r r e n t  statute. T h e  a m o u n t  of t h e  fine w o u l d  be 
d e t e r m i n e d  b y  t h e  Board.

T h e  b i l l  w o u l d  a l s o  p r o v i d e  the B o a r d  w i t h  p r o g r a m  r e c e i p t  
authority. Fees a n d  f ines w o u l d  b e  s e p a r a t e l y  a c c o u n t e d  for and 
c o u l d  b e  a p p r o p r i a t e d  b y  t h e  l e g i s l a t u r e  to fund the B o a r d ' s  
operation.

SB 192, A n  A c t  r e l a t i n g  t o  legislators' e l i q i b l i t v  for l o n g - t e r m  
p e r  d i e m

SB 192, w h i c h  w o u l d  l i m i t  e l i g i b i l i t y  f o r  l o n g  t e r m  p e r  d i e m  
d u r i n g  t h e  i n t e r i m  t o  d a y s  spent a t t e n d i n g  m e e t i n g s  of a 
l e g i s l a t i v e  c o m m i t t e e  o r  subcommittee, w a s  h e a r d  b y  t h e  S t a t e  
A f f a i r s  C o m m i t t e e  o n  A p r i l  10. No a c t i o n  w a s  t a k e n  p e n d i n g  
a c t i o n  b y  the L e g i s l a t i v e  Coun cil on a r e v i s e d  p e r  d i e m  policy.

T h e  Council policy, a d o p t e d  A p r i l  24, is attached. It p r o v i d e s  
t h a t  to q u a l i f y  for i n t e r i m  p e r  d i e m  a l e g i s l a t o r  m u s t  a t t e n d  a 
m e e t i n g  for a l e g i s l a t i v e  o r  p u b l i c  purpose, o r  s p e n d  at lea st 
four h o u r s  of t h a t  d a y  on l e g i s l a t i v e  a n d  c o n s t i t u e n t  business.

A l s o  a t t a c h e d  is a fiscal n o t e  for S B  192, i n d i c a t i n g  s a v i n g s  of 
$161,700. Fiscal i m p a c t  of t h e  n e w  C o u n c i l  p o l i c y  has not y e t  
b e e n  determined.

C S H B  9 3 ( J u d ) . A n  A c t  r e l a t i n g  t o  a d u t y  of t h e  d i r e c t o r  of the 
d i v i s i o n  of e l e c t i o n s  and to v o t e r  r e g i s t r a t i o n  b v  the D e p a r t m e n t  
of P u b l i c  S a fety

H B  93 w o u l d  r e q u i r e  t h a t  t h e  D i v i s i o n  of E l e c t i o n s  p r o v i d e  v o t e r  
r e g i s t r a t i o n  forms to t h e  D i v i s i o n  of M o t o r  Vehicles, a n d  t h a t  
D M V  a d v i s e  p e r s o n s  r e g i s t e r i n g  t h e i r  v e h i c l e s  or a p p l y i n g  for 
drivers' licenses t h a t  t h e y  m a y  al so r e g i s t e r  to vote.

A c c o r d i n g  to t he D i v i s i o n  of Elections, m o s t  m o t o r  v e h i c l e  
r e g i s t r a t i o n  o u t l e t s  c u r r e n t l y  p r o v i d e  v o t e r  r e g i s t r a t i o n  
services. E l e c t i o n s  p r o v i d e s  t r a i n i n g  t o  D M V  personnel; D M V  
f o r w a r d s  c o m p l e t e d  v o t e r  r e g i s t r a t i o n  forms to Elections.

In addition, S J R  38. P r o p o s i n g  an a m e n d m e n t  t o  the C o n s t i t u t i o n  
of t h e  S t a t e  of A l a s k a  r e l a t i n g  to t e r m s  of l e g i s l a t o r s , w i l l  be 
b e f o r e  t h e  committee. D u e  to t i m e  c o nstr aints, the bi ll w a s  not 
h e a r d  o n  A p r i l  24 as scheduled.



LEGISLATIVE AFFAIRS A G E N C Y

M E M O R A N D U M  F e b r u a r y  7, 1989

SUBJECT: Sectio nal analysis - HB 93

TO: R e p r e s e n t a t i v e  R e d  B o u cher

FROM: M i c h a e l  F. Ford / W . ^ '
L e g i s l a t i v e  Counsel

The foll owing is a sectional analysis of HB 93:

Section 1 - R e q uires the director of the division of 
elections to p r o v i d e  v o t e r  r e g i s t r a t i o n  forms to the Depart 
m e n t  of Public Safety for p ublic distribution.

Section 2 - Re quires the D e p a r t m e n t  of Public Safety to a d­
vise certain p eople w h o  are r e g i s t e r i n g  or licensing for 
driving purposes that they m a y  also r e g ister to vote. R e­
quires the department to use forms p r e p a r e d  by the division 
of elections and to p r o m i n e n t l y  d i sp lay n o t i c e  of the right 
to r e g i s t e r  to vote.

MF F : g c  
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O F F IC E  O F  T H E  G O V E R N O R DIVISION OF ELECTIONS 
P.O. BOX AF
JUNEAU. ALASKA 99811-0105 
PHONE (907) 465-4611

COMMENTS IN SUPPORT O F  H B  93 
Prepared b y  

Di v is ion of E l e c t i o n s  
Februar y 7, 1989

T h e  Division of E l e c t i o n s  has r e v i e w e d  H o u s e  Bill 93 and 
su p po rts itSprovisions. It should b e  p o i n t e d  out that f o r  
m a n y  years, t he D i v ision has enjoyed a c o o p e r a t i v e  
a s s o c i a t i o n  w i t h  t h e  Departmen t of P u b l i c  S a f e t y  t h r o u g h  
which, mos t m o t o r  v e h i c l e  r e g i s t r a t i o n  o u tlets a l r eady 
p r o v i d e  v o t e r  r e g i s t r a t i o n  services.

A m o n g  the m o s t  a c t i v e  outlets are Junea u, Haines, Sitka, 
Ketchikan, Kodiak, Nome, Fairbanks, Tok, Anchorage, Eagle 
R i v e r  and Palmer. Barrow, Bethel a n d  K o t z e b u e  h a v e  also 
b e e n  e nc ouraged to participate. T h e  A n c h o r a g e  m o t o r  
v e h i c l e  offices are s c h e duled for a n o t h e r  r e f r e s h e r  t r a i n i n g  
se s s i o n  w h i c h  is c o n d u c t e d  about o n c e  a year. T h e  region al 
supervisors r e port t h a t  registrat ions s u b m i t t e d  t h r ough 
m o t o r  v e hicle o f fic es have been timely, a c c u r a t e  and 
p r o p e r l y  processed.

In general, the D i v i s i o n  has r e c e i v e d  p o s i t i v e  s u p p o r t  fr om 
t h e  m o t o r  v e h i c l e  offic es currently p r o v i d i n g  v o t e r  
r e g i s t r a t i o n  services.

01-A2LH
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F e b r u a r y  7 ,  1989
The H o n o r a b le  H . A .  B o u ch er  C h a ir m a n , House S t a t e  A f f a i r s  A l a s k a  S t a t e  L e g i s l a t u r e  P . O .  Box VJ u n e a u ,  A l a s k a  99811R e : HB 93V o t e r  R e g i s t r a t i o nD ea r R e p r e s e n t a t i v e  B o u c h e r :A member o f  y o u r  s t a f f  c a l l e d  ift  r e f e r e n c e  t o  th e  s u b j e c t  l e g i s l a t i o n ,  and r e q u e s t e d  a s t a t e m e n t  o f  p o l i c y  c o n c e r n i n g  th e  c u r r e n t  p r o c e d u r e  o f  r e g i s t e r i n g  v o t e r s  i n  m otor v e h i c l e s  o f f i c e s .The D i v i s i o n  o f  E l e c t i o n s  h a s  p r o v id e d  t r a i n i n g  to  o u r  f i e l d  s t a f f ,  and p r o v i d e s  th e  o f f i c e s  w i t h  v o t e r  r e g i s t r a t i o n  f o r m s .  When a p e r s o n  r e g i s t e r s  a s  a v o t e r ,  th e  r e g i s t r a t i o n  form  i s  fo r w a r d e d  t o  th e  D i v i ­s i o n  o f  E l e c t i u n s  by  m otor v e h i c l e  p e r s o n n e l .The D i v i s i o n  o f  M o to r  V e h i c l e s  h a s  s i g n s  p o s t e d  i n  t h e  f i e l d  o f f i c e s  to  a d v i s e  p e o p le  who come i n t o  o u r  o f f i c e s  t h a t  t h e y  many r e g i s t e r  to  v o t e .P l e a s e  l e t  me know i f  a n y  f u r t h e r  i n f o r m a t i o n  i s  a v a i l a b l e .S i n c e r e l y

B i l l  BrownC h i e f  o f  D r i v e r  S e r v i c e sB B :b c
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DATE
TO:
fr:

RE:_________ H B  93 - V o t e r  R e q i s t r a t i o n / D M V  (Boucher)

Currently, m o s t  m o t o r  v e h i c l e  regi st r a t i o n  o f f i c e s  p r o v i d e  v o t e r  
r e g i s t r a t i o n  services. (The p r a c t i c e  is optional, a n d  in the 
p a s t  has b e e n  d e t e r m i n e d  by t h e  Commissioner.) T h i s  bill places 
t h e  procedure in statute.

T h e  bill requires:

(1) the D i r e c t o r  of E lect i o n s  to p r o v i d e  v o t e r  r e g i s t r a t i o n  
forms to the D e p a r t m e n t  of P ubl ic Safety;

(2) the DMV t o  a d v i s e  an eli gible applicant t h a t  h e / s h e  m a y  also 
r e g i s t e r  to v o t e  at t h e  same t i m e  as a p p lyi ng for a d r i v e r ' s  
license, i d e n t i f i c a t i o n  card, or v e h i c l e  registration;

(3) the DMV t o  forwar d c o m p l e t e d  forms to t h e  D i v i s i o n  of 
Elections; and

(4) the DMV t o  p r o m i n e n t l y  d i s p l a y  notice of the right  to apply 
f or v o t e r  r e g i s t r a t i o n  at each l o c ation where a p e r s o n  m a y  apply 
for a driver's license, i d e n t i f i c a t i o n  card, or v e h i c l e  
registration.

Th e  House J u d i c i a r y  CS t i g h t e n e d  up the title; a d d e d  a new 
S e cti on 1 d e s i g n a t i n g  the Act as the "Motor-Voter" Act; a n d  m a d e  
s t y l istic c h a n g e s  in the first s e n ten ce of S e c t i o n  3.

The Division of E l e c t i o n s  supports the bill and h a s  s u b m i t t e d  a 
zero fiscal note.. ' Th ere ..is rio p o s i t i o h " p a p e r - o r  fisceTlv-'note'^f?bm 
t h e — Dbpartment'^of P u b l i c  Safety-.-— - ^

Concerns were e x p r e s s e d  d uring the H o u s e  J u d i c i a r y  h e a r i n g  that 
the current w o r d i n g  c ould be i n t e r p r e t e d  to r e q u i r e  t h a t  D M V  
perso n n e l  w o u l d  h a v e  t o  g ive oral information and instruction s in 
a d d ition to p r o v i d i n g  forms, etc., w h i c h  could r esult in long 
lines, p a r t i c u l a r l y  in Anchorage. T h e  Com mittee r e a l i z e d  that 
the w o r d i n g  w a s  open t o  interpretation, but d e c i d e d  not to change 
it, because t h e y  d i d n ' t  think  it was that big a problem.
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Representative H. A. “Red” Boucher

TO:

FROM:

DATE:

RE:

S T A T E  A F F A I R S  COMMITTE E 

H . A . " R E D "  B O U C H E R

M A Y  13, 1987_

H B  308 A N  ACT R E L A T I N G  TO V O T E R  R E G I S T R A T I O N

T h e  m a j o r  f e a t u r e  o f  the "motor v o t e r "  bill is to p r o v i d e  
a d d i t i o n a l  m e a n s  f o r  p e o p l e  t o  r e g i s t e r  to vote, u p d a t e  their 
e x i s t i n g  r e g i s t r a t i o n ,  o r  cancel a r e g i s t r a t i o n  in a n o t h e r  state 
—  w h i l e  t h e y  a r e  a p p l y i n g  f o r  a d r i v e r ' s  license. M o t o r  Voter 
l e g i s l a t i o n  has b e e n  a d opte d in A r i z o n a  (1983), Colorado (1985) 
a n d  M i c h i g a n  (1975) w i t h  an i n c r e a s e  o f  16% to t h e  r eg istered 
r o l l s .

T h e  p r o c e d u r e  f o r  r e g i s t e r i n g  w o u l d  n o t  consume m u c h  tim e (less 
th a n  2% in Arizona) o r  p l a c e  a n  e x c e s s i v e  b u r d e n  on Depar tment of 
M o t o r  V e h i c l e  (DMV) personnel. B o t h  D i v i s i o n  of El ect i o n s  and 
D M V  r e q u i r e  the same information. D M V  p e r s o n n e l  w o u l d  p o s t  
signs, h e l p  w i t h  t h e  forms, a n d  f o r w a r d  the forms to the Division 
of E l e c t i o n s  for verification . J rw;'-0  -

C u r r e n t l y  in Alaska, v o t e r  r egistrati o n - £ o r m s . .are a v a i la ble in 
some D M V  o f f i c e s , v b u t  not in A n c h o r a g e  or Fairbanks. W h e r e  the 
forms are availablje^r— DMV— does — not— assist~~inJ~fill ing out t h e  forms 
n o r  does it. f o r w a r d  the.Jfbrms. to D i v i s i o n  of Elections. 
Approximately' 60% of A l a s k a n s  are r e g i s t e r e d  to vote, although 
D i v i s i o n  of E l e c t i o n s  has no firm n u m b e r s  on this.

A) U



TO T E S T I F Y '  -------

REP. BOUCHER, S P O N S O R  (CHAD)

LI N D A  EDGEWORTH, DIV. ELECTIONS 

S O M E B O D Y  F R O M  DEPT. P U B L I C  SAFETY

H93POOP.TXT
4/26/89

w

HB 93 VOTER REGISTRATION BY DEPT. PUBLIC SAFETY

F.Y.I.

E V E R Y O N E  I T A L K  T O  SAYS THE B I L L  M E R E L Y  PUTS INTO S T A T U T E  WHAT'S 
A L R E A D Y  G O I N G  ON. R E D  HAS H A D  THE B I L L  IN F O R  A  F E W  YEARS —
T H E  OLD R E C O R D S  I N D ICATE THAT W H E N  H E  FIRST I N T R O D U C E D  IT V O T E R  
R E G I S T R A T I O N  A T  D.M.V. OFFICES WAS N O T  SO WIDESPREAD. i/OW THERE 
ARE J U S T  A  F E W  O F FICES NOT DOING V O T E R  R E G I S T R A T I O N  —  T H E Y  W OUL D 
BE R E Q U I R E D  T O  U N D E R  H B  93.

GOAL: INCR EASE V O T E R  REGISTRATION. R E D  SAYS ARIZONA, COLORADO,
A N D  M I C H I G A N  HAVE "MOTOR VOTER" LAWS —  16% I N C R E A S E  IN V O T E R  
R E G I S T R A T I O N  SINCE T H E I R  ENACTMENT.



P .O . B o x  V  
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S e n . P a t  P o u r c h o t ,  C h a i rm a n

S e n . J a n  F a ik s , V ic e  C h a i rm a n  
S e n . A 1  A d am s  
S e n . T im  K e l ly  
S e n . R i c k  U e h l i n g

Senate State Affairs Committee 
M a y  11, 1989

Boyd K e e l i n g
5901 E a s t  6th, #A-22
A n c h o r a g e ,  A l a s k a  99504

D e a r  Boyd:

I r e c e i v e d  y o u r  m e s s a g e  o b j e c t i n g  to H B  93, w h i c h  w o u l d  
r e q u i r e  t h e  s t a t e  D i v i s i o n  of M o t o r  V e h i c l e s  to a dvise p e r s o n s  
r e g i s t e r i n g  t h e i r  v e h i c l e s  o r  a p p l y i n g  f or d r i v e r s ' l i c e n s e s  that 
t h e y  m a y  also r e g i s t e r  to vote. V o t e r  r e g i s t r a t i o n  forms w o u l d  
be  a v a i l a b l e  at t h e  D M V  offices.

H B  93 r e c e i v e d  final ap proval p r i o r  to a d j o u r n m e n t  e a rlier 
t h i s  week, a n d  n o w  goes to the G o v e r n o r  f o r  s i g n a t u r e  into law.
I see t h e  bill p r i m a r i l y  as a c o n v e n i e n c e  for t h e  g e neral  public, 
a n d  v o t e d  for its passage. The bill d o e s n ' t  r e q u i r e  t h a t  p e o p l e  
r e g i s t e r  t o  v o t e  in o r d e r  t o  get t h e i r  d r i v e r ' s  l i c e n s e  or 
v e h i c l e  r e g istrat ion, b u t  s imp ly m a k e s  t h e  v o t e r  r e g i s t r a t i o n  
forms a vailable. M o s t  m o t o r  v e h i c l e  r e g i s t r a t i o n  outlets 
c u r r e n t l y  p r o v i d e  v o t e r  r e g i s t r a t i o n  s e r v i c e s  u n d e r  a c o o p e r a t i v e  
a g r e e m e n t  w i t h  the state D i v ision of Electi o n s ;  H B  93 w o u l d  
f o r m a l i z e  the c u r r e n t  arrangement.

Boyd, t h a n k s  a g a i n  for s h aring y o u r  views. V o t i n g  is a 
f u n d a m e n t a l  r i g h t  a n d  I b e lieve t h a t  g o v e r n m e n t  has an o b l i g a t i o n  
t o  p r o v i d e  e a s y  a c c e s s  to v o t e r  registr^ion) . H B  93 h e l p s  
a c h i e v e  t h a t  goal.

hiator ’Pat Pourchot
Chairman

PP/ss
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H B  138 E M P LOY EE I NCENTIVE A W A R D  S Y S T E M  

TO T E S T I F Y

REP. ULMER, S P O N S O R  (KATE TESAR)

DAVE OTTO, PERSONNEL, HAS B E E N  N O T I F I E D

F.Y.I.

REQUIRE S R E P O R T  TO LEGISLATURE. SPECIF IES MUST I N C L U D E  NAME 
OF E A C H  A W A R D  RECIPIENT, BASIS F O R  M A K I N G  AWARD, AMOUNT. 
(PAGE 4, LINES 7-9)

E X EMPTS F R O M  R E C E I V I N G  AWARDS: COMMISSIONER, D E P U T Y
COMMISSIONER, A S S I S T A N T  COMMISSIONER, DIRECTOR, D E P U T Y  
D I R E C T O R  (PAGE 4, LINES 17-18)

C O N T R A C T U A L  U S F T O F  A  H E A R I N G ^ O F F I C E R . M O N E T £ R Y ^ £ W A R D S  A R E  TO BE 
P A I D  O U T / 0 F T H E  A P P R O P R I A T I O N  IN W H I C H  T H E K E F F I C I E N C Y  S A VINGS 

H A V E  -BE^N ACHIEVED. R n C L A L C  p T  ( /JO'

O T H E R  FEATURES OF BILL:
N O  A W A R D  IF M O N E Y - S A V I N G  IDEA R E Q U I R E S  CHANGE IN LAW.
M A X I M U M  A W A R D  $25,000 (BASED ON A M O U N T  OF SAVINGS D URING 

FIRST 12 M ON THS OF IMPLEMENTATION, P E R  FORMULA)
F O R  N O N - M O N E Y  S A VING IDEAS, A W A R D  CERTIFICATE.
NO  A WARDS FOR EMPL OYEES DOING R E S E A R C H  OR FOR IDEAS THAT ARE 

PART OF THE EMPLOYEE'S N O R M A L  DUTIES.
A W A R D S  BOARD = DIR EC T O R  OF D I V I S I O N  OF PERSONNEL, DI RECTORS 

OF O.M.B., A N D  A  PUBLIC M E M B E R  W I T H  EXPER I E N C E  IN 
A C C O U N T I N G  A N D  M A N A G E M E N T  (APPOINTED BY G O V E R N O R ) . 

A N N U A L  R EPO RT TO GOVERNOR.

C.S. M A K E S  TWO CHANGES:

\°\c\ 3  „

K O P O N E N  H A D  THIS B I L L  IN LAST YEAR, REMEM B E R ?  U L M E R’S B I L L  IS A 
L ITTLE "TIGHTER", BUT YOU COULD S T I L L  A R G U E  T H A T  D E V E L O P I N G  GOOD 
IDEAS IS J U S T  PART OF THE J O B ----
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IN THE HOUSE BY THE FINANCE COMMITTEESENATE CS FOR CS FOR HOUSE B IL L  NO. 138 (F in a n c e )IN THE LEGISLATURE OF THE STATE OF ALASKA SIXTEENTH LEGISLATURE - FIRST SESSION A B IL LFor an A ct  e n t i t l e d :  "An A c t  e s t a b l i s h i n g  a s t a t e  employee i n c e n t i v e  awards y s t e m ."BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:*  S e c t i o n  1. AS 39 .5 1  i s  amended by a d d in g  new s e c t i o n s  to  r e a d :ARTICLE 2 .  INCENTIVE AWARD PROGRAM.S e c .  3 9 .5 1 .1 1 0 .  INCENTIVE AWARDS. The I n c e n t i v e  Awards Board may a u t h o r i z e  th e  com m ission er o f  a de p a rtm e n t or th e  e x e c u t i v e  head o f  an agency o t h e r  th a n  a departm ent to  pay an employee a c a s h  award and i n c u r  n e c e s s a r y  expense f o r  th e  h o n o ra ry  r e c o g n i t i o n  o f  t h e  em­p lo y e e  i f  th e  employee has c o n t r i b u t e d  t o  th e  e f f i c i e n c y ,  economy, or o t h e r  improvement o f  s t a t e  o p e r a t i o n s  by a s u p e r i o r  s u g g e s t i o n ,  i n ­v e n t i o n ,  a c c o m p lis h m e n t ,  or o th e r  s u p e r i o r  p e r s o n a l  e f f o r t  i n  c o n ­n e c t i o n  w ith  o r  r e l a t e d  to  th e  e m p lo y e e 's  o f f i c i a l  employment.S e c .  3 9 .5 1 .1 2 0 .  PAYMENT OF AWARDS. (a) A cash  award underAS 3 9 .5 1 .1 1 0  - 3 9 .5 1 .2 0 0  i s  i n  a d d i t i o n  t o  th e  r e g u l a r  pay o f  the r e c i p i e n t .  A c c e p ta n c e  o f  a c a s h  award c o n s t i t u t e s  an agreem ent t h a t  th e  u s e  by th e  s t a t e  o f  an i d e a ,  m ethod, o r  d e v i c e  f o r  w hich th e  award i s  made does not form th e  b a s i s  o f  a f u r t h e r  c la i m  o f  any n a tu r e  a g a i n s t  th e  s t a t e  by th e  em ployee.(b) A departm ent o r  agen cy  may pay a c a s h  award and th e  expen se  f o r  th e  h o n o rary  r e c o g n i t i o n  o f  an employee from the a p p r o p r i a t i o na v a i l a b l e  to  the a c t i v i t y  or a c t i v i t i e s  p r i m a r i l y  b e n e f i t i n g  from th e  i d e a ,  m ethod, or d e v ic e  t h a t  forms th e  b a s i s  f o r  th e  award. Thecom m ission er o f  th e  departm ent or head o f  th e  a gen cy s h a l l  recommend
HB0138f -1- SCS CSHB 138(Fin)
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to  th e  board th e  amount to  be p a i d  by e a c h  a c t i v i t y  f o r  an award.(c) An employee may r e c e i v e  a c a s h  award o n ly  i f  the b e ard  i s  s a t i s f i e d  t h a t  a net s a v in g s  has been r e a l i z e d  by the departm ent or agency as a d i r e c t  r e s u l t  o f  th e  e m p lo y e e 's  co n ce p t or i d e a ,  and th e  p r o p o s a l  has been d ev elo p ed  o u t s i d e  norm al w orking h o u r s .(d) The b oard  may not g r a n t  an award to  an employee whose id e aor c o n ce p t  r e q u i r e s  a change i n  law b e f o r e  i t  may be im plem ented.S e c .  3 9 .5 1 .1 3 0 .  AMOUNT OF AWARDS. The board may not g r a n t  a ca sh  award under AS 3 9 .5 1 .1 1 0  - 3 9 .5 1 .2 0 0  t h a t  e x ce e d s  $ 2 5 ,0 0 0 . The amount o f  th e  award i s  d e te rm in e d  by m u l t i p l y i n g  e a c h  in cre m e n t o f  th e  s t a t e ' s  a c t u a l  c o s t  s a v in g s  d u r in g  th e  f i r s t  12 months o f  im p le m e n ta ­t i o n ,  as d e te r m in e d  by th e  b o a r d ,  by th e  f o l l o w i n g  p e r c e n t a g e s  and a d d in g  th e  r e s u l t s :(1) f i v e  p e r c e n t  o f  th e  f i r s t  $10 ,000 i n  s a v i n g s ;(2) f o u r  p e r c e n t  o f  th e  n e x t  $ 20 ,000 i n  s a v i n g s ;(3) t h r e e  p e r c e n t  o f  th e  n e x t  $30 ,000 i n  s a v i n g s ;(4) two p e r c e n t  o f  th e  amount o f  s a v i n g s  th a t  e x ceed s$ 6 0 ,0 0 0 .S e c .  3 9 .5 1 .1 4 0 .  MERITORIOUS ACHIEVEMENT. When th e  com m ission er o f  a departm ent o r  th e  e x e c u t i v e  head o f  an agen cy  c e r t i f i e s  to  the board t h a t  an e m p lo y e e 's  s u p e r i o r  s u g g e s t i o n ,  i n v e n t i o n ,  a c c o m p l is h ­m ent, o r  o t h e r  m e r i t o r i o u s  e f f o r t  i s  h i g h l y  e x c e p t i o n a l  and u n u s u a l ly  o u t s t a n d i n g ,  b u t does n o t r e s u l t  i n  a d i r e c t  s a v in g s  to  s t a t e  g o v e r n ­ment, th e  board may approve an award c o n s i s t i n g  o f  a c e r t i f i c a t e  o f  m e r it  i s s u e d  by th e  O f f i c e  o f  th e  G o v e r n o r .S e c .  3 9 .5 1 .1 5 0 .  LIMITATION ON AWARDS. The board may n o t make an award to  an employee(1) f o r  a s u g g e s t i o n  t h a t  r e p r e s e n t s  a p a r t  o f  th e  normal d u t i e s  o f  th e  em ployee;
SCS CSHB 138(Fin) -2- HB0138f



(2) who has s o l e  a u t h o r i t y  to  implement th e  s u g g e s t i o n ;(3) whose d u t i e s  i n c l u d e  r e s e a r c h  o r  p la n n i n g ,  u n l e s s  th es u b j e c t  m a t t e r  o f  th e  s u g g e s t i o n  i s  u n r e l a t e d  to  th e  e m p lo y e e 's  norm alwork a s s i g n m e n t s ;  or(4) i s  d e v e lo p e d  by more th a n  one p e r s o n  u n le s s  each  p e r s o ni s  an em ployee e l i g i b l e  f o r  an award u n der  t h i s  s e c t i o n .S e c .  3 9 .5 1 .1 6 0 .  AWARDS TO FORMER EMPLOYEES. N o t w it h s t a n d in g  th e  d e a th  o r  s e p a r a t i o n  from s t a t e  s e r v i c e  o f  th e  employee c o n c e r n e d ,  a dep artm en t o r  agency may pay o r  g r a n t  an award under AS 3 9 .5 1 .1 1 0  - 3 9 .5 1 .2 0 0  i f  th e  award i s  based on e v e n ts  t h a t  happened w h i l e  th e  employee was i n  th e  employ o f  th e  s t a t e ,  and a f t e r  th e  e f f e c t i v e  d a te  o f  t h i s  A c t .S e c .  3 9 .5 1 .1 7 0 .  INCENTIVE AWARDS BOARD. (a) The I n c e n t i v e  Awards Board i s  e s t a b l i s h e d  i n  th e  d i v i s i o n  o f  p e r s o n n e l  i n  t h e  D e ­partm en t o f  A d m i n i s t r a t i o n .(b) The board c o n s i s t s  o f  th e  d i r e c t o r  o f  th e  d i v i s i o n  o f  p e r ­s o n n e l  i n  th e  Department o f  A d m i n i s t r a t i o n ,  th e  d i r e c t o r s  o f  th e  o f f i c e  o f  management and b udget i n  th e  O f f i c e  o f  th e  G o v ern o r, and a p u b l i c  member from th e  p r i v a t e  s e c t o r  w i t h  e x p e r i e n c e  i n  a c c o u n t i n g  and management a p p o in te d  by th e  g o v e r n o r .  The board s h a l l  e l e c t  a c h a i r .(c )  The board s h a l l  meet as n e c e s s a r y  a t  a tim e and p la c e  d e t e r ­mined by th e  c h a i r .  The m e e tin g s  a re  open t o  th e  p u b l i c .  A m a j o r i t y  o f  th e  membership o f  th e  board c o n s t i t u t e s  a quorum. The b o a rd  may n o t ta k e  a c t i o n  on a m a t t e r  e x c e p t  by a f f i r m a t i v e  v o t e  o f  a m a j o r i t y  o f  the board  members.(d) A member o f  th e  board may not a c t  on a m a tte r  i n  w h ich  th e  r e l a t i o n s h i p  o f  th e  member w ith  a n o th e r  p e r s o n  c r e a t e s  a c o n f l i c t  o f  i n t e r e s t .
HB01 3 8 f -3- SCS CSHB 138(Fin)



(e) A member o f  the b o a r d  may n o t r e c e i v e  an award under t h i s  c h a p t e r .( f )  The b oard  s h a l l  a d o p t  r e g u l a t i o n s  and con d u ct h e arin g s  u n d e r  th e  A d m i n i s t r a t i v e  Procedure A c t  (AS 4 4 .6 2 ) .S e c .  3 9 .5 1 .1 8 0 .  ANNUAL REPORT. The b oard s h a l l  submit a r e p o r t  r e g a r d in g  the o p e r a t i o n  o f  t h e  awards program to  th e  g o vern o r and t h e  l e g i s l a t u r e  by Ja n u a r y  15 o f  e a c h  y e a r .  The r e p o r t  must in clu d e t h e  name o f  e a c h  p e r s o n  who r e c e i v e d  an award, th e  b a s i s  f o r  making t h e  aw ard, and th e  amount o f  th e  a w a rd .S e c .  3 9 .5 1 .2 0 0 .  D E FIN IT IO N S. I n  AS 3 9 .5 1 .1 1 0  - 3 9 .5 1 .2 0 0(1) "b o a rd "  means t h e  I n c e n t i v e  Awards B o a rd ;(2) "employee"(A) in c lu d e s  a perm an ent, p r o b a t i o n a r y ,  s e a s o n a l ,  nonperinanent, tem porary, o r  p r o v i s i o n a l  employee o f  the e x e c u t i v e  b ran ch  o f  s t a t e  government w hether i n  th e  c l a s s i f i e d ,  p a r t i a l l y  e x iin p t ,  o r  exempt s e r v i c e ;(B) but does n o t  i n c l u d e  a c o m m is s io n e r ,  deputy com­m i s s i o n e r ,  a s s i s t a n t  c o m m is s io n e r ,  d i r e c t o r ,  o r  dep u ty  d i r e c t o r .*  S e c .  2 . AS 3 9 .3 5 .6 8 0 ( 8 )  i s  amended to  r e a d :(8) "co m p en satio n ” means th e  t o t a l  r e m u n e r a t io n  earned by an employee f o r  p e r s o n a l  s e r v i c e s  re n d e r e d  to  an e m p lo y e r ,  i n c l u d i n g  employee c o n t r i b u t i o n s  under AS 3 9 .3 5 .1 6 0 ,  c o s t - o f - l i v i n g  d i f f e r e n ­t i a l s  o n ly  as p ro v id e d  in  AS 3 9 .3 5 .6 7 5 ,  payments f o r  le a v e  th a t  i s  a c t u a l l y  used by the em ployee, t h e  amount by w hich th e  e m plo y ee's  wages are  red u ce d  under AS 3 9 . 3 0 . 1 5 0 ( c ) ,  and any amount d e fe r re d  v n d e r  an e m p lo y e r-s p o n s o re d  d e f e r r e d  c o m p e n s a tio n  p l a n ,  but does not in  lu d e  r e t ir e m e n t  b e n e f i t s ,  s e v e ra n c e  p ay  or o t h e r  s e p a r a t i o n  bonuses, w e l ­f a r e  b e n e f i t s ,  p e r  diem, e x p e n s e  a l l o w a n c e s ,  w o r k e r s ’ com pensation p ay m en ts , i n c e n t i v e  cash awards under AS 3 9 .5 1 .1 2 0 ,  o r  payments f o r
CSH', 138 (Fin) -4- HB0138f



le a v e  n o t u s e d  by the employee w h e t h e r  th o s e  l e a v e  paym ents are sch e d ­u l e d  p ay m e n ts , lump-sum p ay m e n ts , d o n a t i o n s ,  o r  c a s h - i n s ;*'■S e c . 3 .  S e c t i o n  1 o f  t h i s  A c t  i s  r e p e a l e d  J u l y  1 , 1993.*  S e c .  4 .  The d i r e c t o r s  o f  the o f f i c e  o f  management and b udget i n  t h e  O f f i c e  o f  th e  G o v e rn o r  and o f  the d i v i s i o n  o f  p e r s o n n e l  i n  th e  Department o f  A d m i n i s t r a t i o n  s h a l l  re p o rt  to  t h e  l e g i s l a t u r e  by J a n u a r y  15 , . 1994, o n  th e  s t a t e ' s  e x p e r i e n c e  w ith  the i n c e n t i v e  awards p ro gram . The r e p o r t  must i n c l u d e  th e  name o f  e a c h  person who r e c e i v e d  an award d u r in g  1993, t h e  b a s i s  f o r  making th e  award, and th e  amount o f  th e  award.
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6-0662D
Cramer

Original sponsors: Ulmer, Koponen,
Ellis, et al.

IN T H E  HOUSE B Y  THE STATE A :0MMITTEE

SENATE CS F O R  CS F O R  HOUSE BILL NO. 138 (State Affairs)

IN T H E  L E G I S L A T U R E  OF THE STATE OF A L A S K A

S I X T E E N T H  LEG IS L A T U R E  - F I R S T  SESSION

A  BILL

For an Act entitled: "An A c t  establishing a state e m p loyee  incenti ve award

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 39.51 is amended by a dding n e w  sections to read:

A R T I C L E  2. INCENTIVE A W A R D  PROGRAM.

Sec. 39.51.110. INCENTIVE AWARDS. The Inc en t i v e  A war ds Board 

m a y  authorize the com mis s i o n e r  of a d epart m e n t  or the executive  head 

of an agency other than a department to p a y  an emplo y e e  a cash award

and incur n e c e s s a r y  e x pens e for the h o n o r a r y  r e c o g n i t i o n  of the e m­

ployee if the e m p l o y e e  has contributed to the efficiency, economy, or 

other improvement of state operations b y  a superior suggestion, i n­

vention, accomplishment, or other superio r p e r sonal effort in c o n­

nec t i o n  w i t h  or r e l a t e d  to the employee's o fficial employment.

Sec. 39.51.120. P A Y M E N T  OF AWARDS. (a) A  cash award under 

AS 39.51.1 10 - 3 9 . 5 1.200 is in a d d ition to the r e g u l a r  p a y  of the 

recipient. A c c e p t a n c e  of a cash award constitutes an agreeme nt that 

the use  by the state of an idea, method, or device for w h i c h  the award 

is made does not f o r m  the basis of a further c laim of any nature 

against the state by the employee.

(b) A  department or agency m a y  p a y  a cash aw ard and the expense 

for the honorary r e c o g n i t i o n  of an e m p loyee f r o m  the a p p rop riation 

available to the a c t i v i t y  or activities p r i m a r i l y  b e n e f i t i n g  from the 

idea, method, or device that forms the basis for the award. The 

commissioner of the d epartment  or head of the agency shall recommend

s y s t e m . "
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to the b o a r d  the a m o u n t  to be p a i d  by each activity for an award.

(c) An emp loyee m a y  r e c e i v e  a cash award only if the b oard is

s atisfied that a net savings has been realized b y  the d e p a r t m e n t  or

agency as a direct r esult of the employee's c o nc ept or idea, and the

proposal has be en d e v e l o p e d  outside n o r m a l  working hours.

(d) The board m a y  not grant an award to an e m p l o y e e  w h o s e  idea 

or concep t requires a c h ange in law b e f o r e  it m a y  be implemented .

Sec. 39.51.130. A M O U N T  OF AWARDS. The b o a r d  m a y  n o t  grant a

cash award under A S  3 9 . 5 1 . 1 1 0  - 39.51.200 that e x ceed s $25,000. The

amount of the award is d e t e r m i n e d  by multip l y i n g  each i n c r e m e n t  of the 

state's actual cost savings during the first 12 m o n t h s  of i m p l e m e n t a­

tion, as d etermi ned b y  the board, by the following p e r c e n t a g e s  and 

adding the results:

(1) five p e r cent of the first $10,000 in savings;

(2) four p e r c e n t  of the next $20,000 in savings;

(3) three p e r c e n t  of the next $30,000 in savings;

(A) two p e rcent of the amount of savings that exceeds

$60,000.

Sec. 39.51.140. M E R I T O R I O U S  ACHIEVEMENT. W h e n  the c o m mission er 

of a department or the e x e c u t i v e  head of ar. agency c e r t i f i e s  to the 

b oard that an employe e's s u p erior suggestion, invention, a c c o m p l i s h­

ment, or other m e r i t o r i o u s  effort is h i g h l y  exceptional a nd u n u s ually 

outstanding, but does not result in a direct savings to state g o v e r n­

ment, the board m a y  a p p rove an award consisting of a c e r t i f i c a t e  of 

merit issued by the O ffice o f  the Governor.

Sec. 39.51.150. L I M I T A T I O N  ON AWARDS. The b o a r d  m a y  not make an 

award to an employee

(1) for a s u g g e s t i o n  that represents a part of the normal 

duties of the employee;

SCS CSHB 1 3 8 (SA) -2-
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(2) w h o  has sole a u t h o r i t y  to implement the s ug gestion;

(3) w h o s e  dutie s i n c l u d e  r e s e arch or planning, u n l e s s  the 

s u bje ct m a t t e r  of the s u g g e s t i o n  is u n r e l a t e d  to the e m p l o y e e ' s  normal 

w o r k  assignments; or

(A) is d e v e l o p e d  b y  m o r e  than one p erson u n l e s s  each p erson 

is an employee eligible for an a w a r d  u n d e r  this section.

Sec. 39.51.160. A W A R D S  T O  F O R M E R  EMPLOYEES. N o t w i t h s t a n d i n g  the 

d e a t h  or separa t i o n  from s t a t e  s e r v i c e  of the e m p l o y e e  concerned, a 

d e p a r t m e n t  or a g e n c y  m a y  p a y  or g rant an award u n d e r  A S  3 9 . 5 1 . 1 1 0  - 

39 . 5 1 . 2 0 0  if the award is b a s e d  on events that h a p p e n e d  w h i l e  the 

e m p l o y e e  was in the employ o f  the state, and after the e f f e c t i v e  date 

of this Act.

Sec. 39.51.170. I N C E N T I V E  A W A R D S  BOARD. (a) The Incentive 

A w a r d s  Board is e s t a b l i s h e d  in the divis i o n  of p e r s o n n e l  in the D e­

pa r t m e n t  of Adminis tration.

(b) The b o a r d  consists of the director of the d i v i s i o n  of p e r­

sonnel in the D e p a r t m e n t  of Admin istration, the d i r e c t o r s  of the 

o f f i c e  of m a n a g e m e n t  and b u d g e t  in the Office of the Governor, and a 

p u b l i c  m e m b e r  from the p r i v a t e  sector w i t h  e xperien ce in accou n t i n g  

a n d  m a n a g e m e n t  a p p o inted b y  the governor. The b o a r d  shall elect a 

c h a i r .

(c) The b o a r d  shall m e e t  as n e c e s s a r y  at a time and p l a c e  d e t e r­

m i n e d  by the chair. The m e e t i n g s  are open to the public. A  m a j o r i t y  

of the m e m b e r s h i p  of the b o a r d  c o n s t i t u t e s  a quorum. The b o a r d  may 

n o t  take action on a m a t t e r  e x c e p t  by affirmative vote of a m a j o r i t y  

of the b oard members.

(d) A m e m b e r  of the b o a r d  m a y  not act on a m a t t e r  in w h i c h  the 

r e l a t i o n s h i p  of the m e m b e r  w i t h  a n o t h e r  person creates a conflict of 

i n t e r e s t .
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(e) A  m embe r of the b o a r d  m a y  n ot receive an a w a r d  u n d e r  this 

chapter.

(f) The b o a r d  shall adopt r e g u l a t i o n s  and conduct h e a r i n g s  u n d e r  

the A d m i n i s t r a t i v e  P r o c e d u r e  A ct (AS 44.62).

Sec. 39.51.180. A N N U A L  REPORT. The bo ard shall submit a r eport 

r e g a r d i n g  the operation of the awards p r o g r a m  to the g o v e r n o r  a n d  the 

l e g i s l a t u r e  by J a n u a r y  15 of each year. The report m u s t  i n clude the 

n a m e  of each p e rson w h o  r e c e i v e d  an award, the basis for m a k i n g  the 

award, and the amount of the award.

Sec. 39.51.200. D EFINITIONS. In AS 39.51.110 - 39.5 1.200

(1) "board" m e a n s  the I n c e ntive Awards Board;

(2) "employee"

(A) include s a permanent, probationary, seasonal, 

nonpermanent, temporary, or p r o v i s i o n a l  employee of the e x e c u t i v e  

b r a n c h  of state g o v e r n m e n t  whether in the classified, p a r t i a l l y  

exempt, or exempt service;

(B) but does n ot include a commissioner, d eputy com-
O D i S T >

missioner, ass istant commissioner, director, or d eputy director.

* Sec. 2. A S  39.35.680(8) is amended to read:

(8) "compen sation" means the total r e m u n e r a t i o n  e a r n e d  b y  an 

e m p l o y e e  for personal services r e n d e r e d  to an employer, inclu d i n g  

e m p l o y e e  contributions u n d e r  AS 39.35.160, c o s t - o f - l i v i n g  d i f f e r e n­

tials only as provide d in AS 39.35.675, payments for leave that is 

a c t u a l l y  used by the employee, the amount by w h i c h  the empl oyee's 

w a g e s  are reduced u n d e r  AS 39.30.150(c), and any amount d efer r e d  u n d e r  

an employer- s p o n s o r e d  d e f e r r e d  compe n s a t i o n  plan, but does not include 

r e t i r e m e n t  benefits, s e v e rance pay or other separation  bonuses, w e l­

fare benefits, per diem, expen se allowances, workers' c o m p e n s a t i o n  

p a y m e n t s , incentive cash awards u n d e r  AS 39.51.120, or p a y m e n t s  for

SCS CSHB 138(SA)
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leave n o t  u s e d  by the e m p l o y e e  w h e t h e r  those leave p a y ments are s c h e d­

ule d  payments, l u m p - s u m  payments, donations, or cash-ins;
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HB 138 con t'd
a n d  do pass w i t h  a L e t t e r  of Intent. T h e  r e p o r t  w a s  signed 
by  S e n a t o r  Binkley, Co-Chair, and c o n c u r r e d  in b y  Sen ators 
Frank, Pearce and Duncan. S e n a t o r s  Zharoff, F i s c h e r  and
U e h l i n g  signed "no r e c o m m e n d a t i o n . "

L e t t e r  of Intent 
for

S E N A T E  CS F O R  CS F O R  H O U S E  B I L L  NO. 138 (Finance)
H  M
It is the i n t e n t  of the l e g i s l a t u r e  t h a t  no a wards 
& e  p a i d  b y  a n  a g e n c y  u n t i l  t h e  a m o u n t  of the 
savings r e a l i z e d  b y  the e m p l o y e e ' s  idea or 
^suggestion has b e e n  r e m o v e d  f r o m  the a g e n c y ' s  
b u d g e t  and t h e  l e g i s l a t u r e  has a p p r o p r i a t e d  the 
aw a r d  a mount f r o m  the savings realized.

Zero fiscal n o t e  p u b l i s h e d  t o d a y  from S enate  F i nance 
Committee.

CS F O R  H O U S E  B I L L  NO. 138 (Finance) am was r e f e r r e d  to the 
R u l e s  Committee.



Alaska State Legislature

Representative Fran U l m e r  ( B & S B B S b  Juneau, Alaska 99811

(907) 465-4947

P.O. B o x  V

H o u s e  o f  R e p r e s e n t a t iv e s

M E M O R A N D U M  

T O :  S e n a t o n  P o u r c h o t

F R O M : R e p .

D A T E :  M a y  4 ,  1 & 8 9

R E :  S C S  H B  1 3 8  (F IN )

S C S  H B  1 3 8  (F IN )  w o u ld  e s t a b l i s h  a  m o n e t a r y  i n c e n t i v e  p r o g r a m  t o  
e n c o u r a g e  s t a t e  e m p lo y e e s  t o  im p r o v e  s t a t e  o p e r a t i o n s  b y  p r o m o t i n g  
e f f i c i e n c y  a n d  r e d u c i n g  c o s t s  w i t h o u t  d e c r e a s i n g  s e r v i c e s .  A n  *
i n c e n t i v e  a w a r d s  b o a r d  w o u ld  b e  e s t a b l i s h e d  w i t h i n  t h e  D i v i s i o n  o f  
P e r s o n n e l  i n  t h e  D e p a r t m e n t  o f  A d m in i s t r a t i o n .  T h i s  b o a r d  w o u ld  
r e v i e w  c o s t  s a v i n g  i d e a s  a n d  g r a n t  c a s h  a w a r d s  i n  a c c o r d a n c e  w i t h  t h e  
a m o u n t  o f  m o n e y  b e in g  s a v e d  b y  t h e  s t a t e .  T h e s e  a w a r d s  w o u ld  n o t  
a p p l y  t o  a  c o s t  s a v in g s  s u g g e s t i o n  m a d e  b y  a n  e m p lo y e e  i n  t h e  c o u r s e  
o f  t h e i r  e m p lo y m e n t ,  s o  w e  w o u ld  n o t  b e  r e w a r d i n g  a n  e m p lo y e e  f o r  
j u s t  d o i n g  t h e i r  j o b .

A w a r d s  c o u ld  t o t a l  f r o m  a  l o w  o f  5 %  o f  t h e  f i r s t  $ 1 0 , 0 0 0  i n  s a v in g s ,  t o  
a n  a m o u n t  n o t  t o  e x c e e d  $ 2 5 , 0 0 0 .  P le a s e  s e e  t h e  a t t a c h e d  c h a r t  f o r  
a c t u a l  c a lc u l a t i o n s  o f  a w a r d s .  T h i s  t y p e  o f  l e g i s l a t i o n  h a s  b e e n  
e s t a b l i s h e d  i n  m a n y  s t a t e s ,  a n d  t h e  F e d e r a l  g o v e r n m e n t  h a s  h a d  a  
s i m i l a r  p r o g r a m  i n  p la c e  s i n c e  1 9 5 4 .  F e d e r a l  d a t a  s h o w s  a  l o n g  t e r m  
s a v i n g  o f  o v e r  $ 1 2  f o r  e v e r y  d o l l a r  a w a r d e d .  I  h a v e  a l s o  a t t a c h e d  n e w s  
a r t i c l e s  r e g a r d i n g  o t h e r  s a v i n g s  o n  t h e  F e d e r a l  a n d  s t a t e  le v e l .

T w o  c h a n g e s  w e r e  a d o p t e d  i n  S e n a t e  S t a t e  A f f a i r s .  O n e  r e g a r d s  t h e  
s u b m i t t a l  o f  a n  a n n u a l  r e p o r t  t o  t h e  l e g i s l a t u r e  t o  i n c lu d e  t h e  n a m e s  o f  
t h e  p e r s o n s  w h o  r e c e iv e  a w a r d s ,  t h e  b a s i s  f o r  m a k i n g  t h e  a w a r d  a n d  
t h e  a m o u n t  a w a r d e d .  T h e  s e c o n d  c h a n g e  w o u ld  e x c lu d e  c o m i s -  
s i o n e r s ,  d e p u t y  c o m m i s s i o n e r s ,  a s s i s t a n t  c o m m i s s i o n e r s ,  d i r e c t o r s  
a n d  d e p u t y  d i r e c t o r s  f r o m  r e c e i v i n g  t h e  i n c e n t i v e  a w a r d s .  I n  t h e  
S e n a t e  F i n a n c e  C o m m i t t e e ,  l a n g u a g e  w a s  a d d e d  t o  p r o v i d e  f o r  a  r e v i e w  
o f  t h e  p r o g r a m  b y  t h e  l e g i s l a t u r e  i n  1 9 9 3 ,  a n d  a  l e t t e r  o f  i n t e n t  w a s  
i n c lu d e d  w h i c h  c la r i f i e s  t h e  p r o c e s s  b y  w h ic h  t h e  s a v in g s  a r e  
a p p r o p r i a t e d  b y  t h e  l e g i s l a t u r e  p r i o r  t o  p r e p a r i n g  a g e n c y  b u d g e t s .

District 4 B  —  Juneau



EXPLANATION OF CALCULATION OF INCENTIVE AWARDS

T h e  a m o u n t  o f  t h e  a w a r d  is  d e t e r m i n e d  b y  m u l t i p l y in g  e a c h  i n c r e m e n t  o f  t h e  s t a t e ' s  a c t u a l  c o s t  s a v i n g s  d u r i n g  t h e  f ir s t  1 2  m o n t h s  o f  i m p l e m e n t a t i o n  b y  t h e  p e r c e n t a g e s  l i s t e d  b e l o w :
5 %  o f  s a v i n g s  u p  to  $ 1 0 , 0 0 0  p l u s4 %  o f  s a v i n g s  b e t w e e n  $ 1 0 , 0 0 0  a n d  $ 3 0 , 0 0 0  p l u s3 %  o f  s a v i n g s  b e t w e e n  $ 3 0 , 0 0  a n d  $ 6 0 , 0 0 0  p l u s2 %  o f  s a v i n g s  b e t w e e n  $ 6 0 , 0 0 0  a n d  $ 1 , 2 5 0 , 0 0 0
T h e  m a x i m u m  a w a r d  w o u l d  b e  c a p p e d  a t  $ 2 5 , 0 0 0 .
E x a m p l e :  if a n  e m p l o y e e  s a v e d  t h e  s t a t e  $ 3 0 , 0 0 0  in a  1 2  m o n t h  p e r i o d ,  t h e  a w a r d  w o u l d  e q u a l  $ 1 , 3 0 0 .
5 %  o f  t h e  f ir s t  $ 1 0 , 0 0 0 = $ 5 0 0+4 %  o f  t h e  n e x t  $ 2 0 ,0 0 0 = 8 0 0T o t a l $ 1 , 3 0 0  a w a r d
E x a m p l e :  S a v i n g s  e q u a l  $ 6 0 , 0 0 0 - a w a r d  w o u l d  b e  $ 2 , 2 0 0
5 %  o f  t h e  f ir s t  $ 1 0 , 0 0 0 =

•

$ 5 0 0+4 %  o f  t h e  n e x t  $ 2 0 ,0 0 0 = 8 0 0+3 %  o f  t h e  n e x t  $ 3 0 ,0 0 0 = 9 0 0T o t a l $ 2 , 2 0 0  a w a r d
E x a m p l e :  S a v i n g s  e q u a l  $ 1 0 0 , 0 0 0 - a w a r d  w o u l d  b e  $ 3 , 0 0 0
5 %  o f  t h e  f ir s t  $ 1 0 , 0 0 0 = $ 5 0 0+4 %  o f  t h e  n e x t  $ 2 0 ,0 0 0 = 8 0 0+3 %  o f  t h e  n e x t  $ 3 0 ,0 0 0 = 9 0 0+2 %  o f  t h e  n e x t  $ 4 0 ,0 0 0 = 8 0 0T o t a l $ 3 , 0 0 0



E x a m p l e :  S a v i n g s  e q u a l  $ 2 0 0 , 0 0 0 - a w a r d  w o u l d  b e  $ 5 , 0 0 0
5 %  o f  t h e  f ir s t  $ 1 0 , 0 0 0 =  $ 5 0 0

+4 %  o f  t h e  n e x t  $ 2 0 ,0 0 0 =  8 0 0
+3 %  o f  t h e  n e x t  $ 3 0 ,0 0 0 =  9 0 0
+2 %  o f  t h e  n e x t  $  1 4 0 , 0 0 0 =  2 8 0 0T o t a l  $ 5 , 0 0 0  a w a r d

E x a m p l e :  S a v i n g s  e q u a l  $ 1 , 0 0 0 , 0 0 0 - a w a r d  w o u l d  b e  $ 2 1 , 0 0 0
5 %  o f  t h e  f ir s t  $ 1 0 , 0 0 0 =  $ 5 0 0

+4 %  o f  t h e  n e x t  $ 2 0 ,0 0 0 =  8 0 0
+3 %  o f  t h e  n e x t  $ 3 0 ,0 0 0 =  9 0 0
+2 %  o f  t h e  n e x t  $  9 4 0 , 0 0 0 =  1 8 . 8 0 0T o t a l  $ 2 1 , 0 0 0  a w a r d



IN V I E W  O F  T H E  C U R R E N T  U N S T A B L E  R E V E N U E  S I T U A T I O N  IN A L A S K A ,  IT S E E M S  A P P R O P R I A T E  T H A T  W E  M A K E  E V E R Y  E F F O R T  T O  E N C O U R A G E  C O S T S  S A V I N G  M E A S U R E S  W H E N E V E R  T H E Y  C A N  B E  F O U N D .  H B  138 D O E S  J U S T  T H A T .  T H I S  L E G I S L A T I O N  W O U L D  E S T A B L I S H  A N  I N C E N T I V E  A W A R D S  B O A R D  IN T H E  D IV .  O F  P E R S O N N E L  IN T H E  D E P T .  O F  A D M I N I S T R A T I O N .  T H E  B O A R D  W O U L D  R E V I E W  I D E A S  F R O M  S T A T E  E M P L O Y E E S -  I D E A S  W H I C H  I M P R O V E  S T A T E  O P E R A T I O N S  B Y  P R O M O T I N G  E F F I C I E N C Y  A N D  R E D U C I N G  C O S T S  W I T H O U T  D E C R E A S I N G  S E R V I C E S .
E M P L O Y E E S  W O R K I N G  IN S T A T E  G O V E R N M E N T  E V E R Y  D A Y  A R E  P R O B A B L Y  M O S T  F A M I L I A R  W I T H  H O W  S T A T E  D E P T S .  C O U L D  S A V E  M O N E Y  A N D  B E C O M E  M O R E  E F F I C I E N T .  B Y  M A K I N G  C A S H  A W A R D S  A V A I L A B L E  T H O S E  E M P L O Y E E S  M I G H T  B E  G I V E N  T H E  I N C E N T I V E  T H E Y  N E E D  T O  C O N T R I B U T E  C O S T  S A V I N G  I D E A S  W H I C H  M A Y  N O T  B E  P O P U L A R  O R  W H I C H  M A Y  R E Q U I R E  S U B S T A N T I A L  T I M E  A N D  E F F O R T  T O  D I S C O V E R  A N D  D E V E L O P .
T H I S  A W A R D  W O U L D  N O T  A P P L Y  T O  A  C O S T  S A V I N G S  S U G G E S T I O N  M A D E  B Y  A N  E M P L O Y E E  IN T H E  C O U R S E  O F  T H E I R  E M P L O Y M E N T  ( J O B  D E S C R I P T I O N ) .  W E  W O U L D  N O T  B E  R E W A R D I N G  A N  E M P L O Y E E  F O R  J U S T  D O I N G  T H E I R  W O R K .  E X A M P L E :  IF  Y O U R  J O B  I S  T O  R E D U C E  P A P E R W O R K ,  Y O U  W O U L D  N O T  G E T  A N  A W A R D  F O R  S A V I N G  M O N E Y  IF Y O U  C H A N G E  F I V E  F O R M S  N O W  U S E D  B Y  A  D I V I S I O N  I N T O  O N E .  B U T  IF  Y O U  A R E  A  S E C R E T A R Y  IN P E R S O N N E L ,  A N D ,  O U T S I D E  O F  W O R K I N G  H O U R S ,  Y O U  D E V E L O P  A  N E W  F O R M  T H A T  S A V E S  M U C H  T I M E  A N D  M O N E Y ,  Y O U  W O U L D  B E  E L I G I B L E  F O R  A N  A W A R D .

S E N A T E  F I N A N C E  Z E R O E D  T H E  S M A L L  F I S C A L  N O T E .  T H I S  P R O G R A M  C A N  B E  A D V E R T I S E D  T H R O U G H  R E G U L A R  N E W S L E T T E R S  A N D  O N  B U L L E T I N  B O A R D S  O R  IN P A Y C H E C K  E N V E L O P E S  W I T H  V E R Y  L I T T L E  E X T R A  C O S T .  IT W O U L D  N O T  T A K E  L O N G  F O R  T H E  W O R D  T O  S P R E A D .
T W O  C H A N G E S  W E R E  A D O P T E D  IN S E N A T E  S T A T E  A F F A I R S .  O N E  R E G A R D S  T H E  S U B M I T T A L  O F  A N  A N N U A L  R E P O R T  T O  T H E  L E G I S L A T U R E  T O  I N C L U D E  T H E  N A M E S  O F  T H E  P E R S O N S  W H O  R E C E I V E  A W A R D S ,  T H E  B A S I S  F O R  M A K I N G  T H E  A W A R D  A N D  T H E  A M O U N T  A W A R D E D .  T H E  S E C O N D  C H A N G E  W O U L D  E X C L U D E  C O M M I S S I O N E R S ,  D E P U T Y  C O M M I S S I O N E R S ,  A S S I S T A N T  C O M M I S S I O N E R S ,  D I R E C T O R S  A N D  D E P U T Y  D I R E C T O R S  F R O M  R E C E I V I N G  T H E  I N C E N T I V E  A W A R D S .  IN T H E  S E N A T E  F I N A N C E  C O M M I T T E E . L A N G U A G E  W A S  A D D E D  T O  P R O V I D E  F O R  A  R E V I E W  O F  T H E  P R O G R A M  B Y  T H E  L E G I S L A T U R E  IN 1 9 9 3 ,  A N D  A  L E T T E R  O F  I N T E N T  W A S  I N C L U D E D  W H I C H  C L A R I F I E S  T H E  P R O C E S S  B Y



W H I C H  T H E  S A V I N G S  A R E  A P P R O P R I A T E D  B Y  T H E  L E G I S L A T U R E  P R I O R  T O  P R E P A R I N G  A G E N C Y  B U D G E T S .
• B O A R D  I S  M A D E  U P  O F  D I R .  O F  P E R S O N N E L  IN A D M I N . ,  D I R E C T O R S  O F  O M B ,  A N D  O N E  P U B L I C  M E M B E R  W / A C C O U N T I N G  A N D  M A N A G E M E N T  B A C K G R O U N D - B O A R D  M E E T S  A S  N E C E S S A R Y• M O N E Y  F O R  A W A R D  C O M E S  F R O M  A M O U N T  S A V E D  A F T E R  1 2  M O N T H S  O F  S A V I N G S  O C C U R S - $ 2 5 , 0 0 0  M A X  A W A R D• A L S O  A  N O N - M O N I T O R Y  A W A R D  F O R  M E R I T O R I O U S  A C H I E V E M E N T  A V A I L A B L E• C A N T  G R A N T  A N  A W A R D  I F  A  L A W  H A S  T O  B E  C H A N G E D  T O  R E A L I Z E  S A V I N G S



A M E N D M E N T

O F F E R E D  IN T H E  SENATE BY F I S C H E R

TO: SCS CSHB 138 (State Affairs)

P a g e  5, a f t e r  line 2:

Insert  n e w  bill sections to read:

"* Sec. 3. Section 1 of this Act is r e p e a l e d  J u l y  1, 1993.

* Sec. 4. The directo rs of the office of m a n a g e m e n t  and b u d g e t  in the 

O f f i c e  of the Governo r and of the d i v i s i o n  of p e r s o n n e l  in the D e p a r t m e n t  

of A d m i n i s t r a t i o n  shall r e p o r t  to the l e g i s l a t u r e  b y  J a n u a r y  15, 1994, on 

the state's experience w i t h  the i n c e n t i v e  awards program. The r e p o r t  m u s t  

i n c l u d e  the name of e a c h  p e r s o n  w h o  r e c e i v e d  an a w a r d  during 1993, the 

b a s i s  for m a k i n g  the award, and the amount of the award."

' -jg: '. • .

f  '
i
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Alaska SENATE
C o m m i t t e e  o n  F i n a n c e P .O . Box V State Capitol Juneau, Alaska 99811Official Business

L E T T E R  O F  I N T E N T  
S E N A T E  C S  F O R  C S  F O R  H O U S E  B I L L  1 3 8  ( F I N A N C E )

It is th e  intent o f  th e  le g is la tu r e  th a t  n o  a w a r d s  b e  p a id  b y  a n  a g e n c y  until th e  a m o u n t  o f  t h e  s a v i n g s  r e a l iz e d  b y  t h e  e m p l o y e e ’s  i d e a  o r  s u g g e s t i o n  h a s  b e e n  r e m o v e d  fro m  t h e  a g e n c y ' s  b u d g e t  a n d  t h e  le g is la tu r e  h a s  a p p r o p r ia t e d  th e  a w a r d  a m o u n t  from  th e  s a v i n g s  r e a l iz e d .



STATE OF ALASKA
1989 LEG ISLATIVE SESSION

B I L L  V E R S I O N :P U B L IS H  D A T E :
R E Q U E S T : F TS C A L  N O T ERevision Date:____Title : An act: establishing a stateemplovee incentive award Sponsor : Ulmer, Koponen, E l l is , Requestor:_____________________________

Agency Affected: BRU: _Components:.
Dept, of Administration
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REVENUE 1 0 0 0 0 0 0FUNDING: (Thousands of Pollan)GENERAL RIND FEDERAL FUNDS OTHER TOTAL 0 11.1 3.0 3.0 3.0 3.0n.......... n n n n (VA. n , n , n , 00 ■ n . r 3.U 3.0 J .u —  3. UPOSITIONS:FULL-TIMEPART-TIMETEMPORARY n 0 . 0 J1_______ .... 0 0n 1 n n_ . A .....0f| fl _______ Q___________ QANALYSIS : (Attach a separate page if necessary)See attached
Prepared by:Division: „

House Finance CommitteeRep. Hoffman, Rep. Larson, Co-Chairs
Approved by Commissioner: Agency:_____________ _ _ _Distribution (by preparer): Legislative Finance Legislative sponsor RequestorOffice of Management and Budget Impacted Agency(ies)

Phone: Date: -Date:
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F o r  C S  H o u s e  Biil 1 3 8  (F IN )
T h e  s p e c i f i c  c o s t  o f  t h e  p r o g r a m  f o r  y e a r s  c o v e r e d  b y  t h i s  f i s c a l  n o t e  a r e  o u t l i n e d  b e l o w :
F Y  9 0
P E R S O N A L  S E R V I C E S

R e g u l a t i o n s  S p e c i a l i s t ,  R a n g e  1 6 A ,  3  m o n t h s ,  8 .1  J u n e a u .  ( 4 2 , 7 0 2  x  3)
C O N T R A C T U A L

L e g a l  S e r v i c e s - H e a r i n g  O f f i c e r  3 . 0

C O N T I N U A T I O N  O F  FISCAL N O T E  A N A Y L S I S

C o s t s  f o r  F Y  9 1 - 9 4  a r e  t h e  s a m e  l e s s  t h e  o n e  t i m e  F Y  9 0  c o s t  f o r  a  R e g u l a t i o n s  S p e c i a l i s t .  T o t a l  c o s t  p e r  t h e s e  y e a r s  $  3 . 0 .



S t a t e  o f  A l a s k a  B i l l  V e r s i o n :  scs cshb 138 (F in
1 9 8 9  L e g i s l a t i v e  S e s s i o n  P u b l i s h  D a t e : «w w r q

FISCAL NOTE
REQUEST: ____________________________ _______

R e v i s i o n  D a t e : __________________
T IT L E :  State e m p l o y e e  i n c e n t i v e

award program____________________
S p o n s o r : U l m e r > Koponen, Ellis
R e q u e s t o r : ____________________

AGENCY* Dept, of A d m i n i s t r a t i o n

BRU:

C o m p o n e n t s :

Ex p e n d i t u r e s / R e v e n u e s :___ (Th o u s a n d s  o f  D o l l a r s )
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

T*e r s  . S e r v i c e s 0 IT 0 0 '(7 0
T r a v e l 0 0 0 0 0 0
C o n t r a c t u a l 0 t ~  0 0 0 0 0
S u p p l i e s 0 0 0 0 0 0
Eq u i p m e n t 0 0 0 0 0 0
La n d /B u i l d . 0 0 0 0 ~ 0 0
G r a n t s / C l a i m s I T 0 0 0 0 0
M i s c e l l a n e o u s 0 0 0 0 0 0

t o t a l 0 T 0 0 0 o

Tffprrar :i. p.. i iy (J

REVENUE ir .- ic r .1 C 0

L _ 0  J .
i p - - f — p— r

G e n e r a l  F u n d s 0 "O'" 'o.... .. "0 0 O ' " ”
F e d e r a l  F u n d s 0 0 0 0 “ 0 0
O t h e r 0 0 ^  0 v 0 0 0
TOTAL 0 o — 0 0 0 0
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