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P a g e  2

S B  1 4 6  w o u l d  a u t h o r i z e  t h e  i n s t a l l a t i o n  a n d  u s e  o f  v i d e o  g a m i n g  
d e v i c e s  o n  s t a t e  f e r r i e s ,  w i t h  r e v e n u e s  f r o m  t h e  g a m e s  b e i n g  
a p p r o p r i a t e d  t o  f u n d  t h e  o p e r a t i o n  o f  t h e  f e r r y  s y s t e m .  I t  i s  m y  

i n t e n t  t o  m o v e  t h i s  b i l l  f r o m  c o m m i t t e e  o n  F r i d a y .

S B  1 4 6 .  A n  A c t  a l l o w i n g  g a m i n g  d e v i c e s  o n  f e r r i e s

S B  168, A n  A c t  a u t h o r i z i n g  g a m b l i n g  e n t e r p r i s e s  i n  m u n i c i p a l i t i e s

S B  1 6 8  w o u l d  a l l o w  c e r t a i n  m u n i c i p a l i t i e s ,  b y  a d o p t i o n  o f  a n  
o r d i n a n c e ,  t o  o p e r a t e  a g a m b l i n g  e n t e r p r i s e .  T o  b e  e l i g i b l e ,  a 
m u n i c i p a l i t y  m u s t  h a v e  a s u b s t a n t i a l  h i s t o r y  o f  g a m b l i n g  a n d  b e  

s u b s t a n t i a l l y  d e p e n d e n t  o n  t o u r i s m .  T h e  b i l l  w o u l d  a l l o w  s i m i l a r  
g a m b l i n g  o p e r a t i o n s  o n  t h e  s t a t e  f e r r y  s y s t e m .

A  d r a f t  c o m m i t t e e  s u b s t i t u t e  w h i c h  m a k e s  t h e  f o l l o w i n g  c h a n g e s  is 
b e i n g  p r e p a r e d  a t  t h e  s p o n s o r ' s  r e q u e s t :

1) E l i m i n a t e s  t h e  p r o v i s i o n s  r e g a r d i n g  t h e  f e r r y  s y s t e m .

2) T r a n s f e r s  t h e  r e s p o n s i b l i t y  fere s t a t e  o v e r s i g h t  o f  t h e  
m u n i c i p a l  o p e r a t i o n s  f r o m  t h e  D e p a r t m e n t  o f  R e v e n u e  t o  
t h e  D e p a r t m e n t  o f  C o m m e r c e .  T h i s  i s  c o n s i s t e n t  w i t h  
E x e c u t i v e  O r d e r  74, w h i c h  t r a n s f e r r e d  g a m e s  o f  c h a n c e  
a n d  c o n t e s t s  o f  s k i l l .

3) P r o v i d e s  f o r  a s h a r e  o f  t h e  gamo.i i n g  p r o c e e d s  t o  b e  u s e d  
f o r  p r e v e n t i o n  p r o g r a m s ,  a s  w e l l  a s  f o r  t r e a t m e n t  a n d  
c o u n s e l i n g  o f  c o m p u l s i v e  g a m b l e r s .

I t  i s  m y  i n t e n t  t o  m o v e  t h i s  b i l l  o u t  o f  c o m m i t t e e  t o d a y .

H B  91. A n  A c t  r e l a t i n g  t o  p r o t e c t i o n  f o r  c e r t a i n  p u b l i c  
e m p l o y e e s  a n d  c e r t a i n  o t h e r  p e r s o n s  w h o  r e p o r t  o r  p a r t i c i p a t e  in 
a  p r o c e e d i n g  c o n n e c t e d  w i t h  a  m a t t e r  o f  p u b l i c  c o n c e r n

H B  91, t h e  " w h i s t l e b l o w e r  b i l l " ,  w o u l d  p r o h i b i t  p u b l i c  e m p l o y e r s  
f r o m  d i s c h a r g i n g ,  t h r e a t e n i n g ,  o r  o t h e r w i s e  d i s c r i m i n a t i n g  
a g a i n s t  e m p l o y e e s  s i m p l y  b e c a u s e  t h e y  d i s c l o s e  i n f o r m a t i o n  o f  
p u b l i c  c o n c e r n  b e f o r e  a p u b l i c  b o d y .

A  d r a f t  c o m m i t t e e  s u b s t i t u t e  w h i c h  m a k e s  t h e  f o l l o w i n g  c h a n g e s  is 

b e i n g  p r e p a r e d :

1) E x e m p t s  t h e  A l a s k a  R a i l r o a d .  C u r r e n t  s t a t u t e  p r o v i d e s  
t h a t  e m p l o y e e s  o f  t h e  r a i l r o a d  a r e  n o t  e m p l o y e e s  o f  t h e  

s t a t e .

2) E x e m p t s  m u n i c i p a l i t i e s  t h a t ,  b y  o r d i n a n c e ,  a d o p t  
s u b s t a n t i a l l y  s i m i l a r  p r o t e c t i o n s .  T h i s  e x e m p t i o n  is
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c o n s i s t e n t  w i t h  t h e  r e s o l u t i o n  p a s s e d  b y  t h e  
A n c h o r a g e  M u n i c i p a l  A s s e m b l y .

A  z e r o  f i s c a l  n o t e  p r e p a r e d  b y  t h e  C o u r t  S y s t e m  i s  a t t a c h e d .  I t  
i s  m y  i n t e n t  t o  m o v e  t h i s  b i l l  o u t  o f  c o m m i t t e e  t o d a y .

H B  13 8 ,  A n  A e t  e s t a b l i s h i n g  a s t a t e  e m p l o y e e  i n c e n t i v e  a w a r d  

s y s t e m

H B  1 3 8  w o u l d  e s t a b l i s h  a m o n e t a r y  i n c e n t i v e  p r o g r a m  t o  e n c o u r a g e  
e m p l o y e e s  t o  i m p r o v e  s t a t e  o p e r a t i o n s .  A  d r a f t  c o m m i t t e e  
s u b s t i t u t e  t h a t  m a k e s  t h e  f o l l o w i n g  c h a n g e s  i s  a t t a c h e d :

1) R e q u i r e s  a n  a n n u a l  r e p o r t  t o  t h e  L e g i s l a t u r e  d e t a i l i n g  
w h o  r e c e i v e d  a w a r d s ,  t h e  b a s i s  f o r  e a c h  a w a r d ,  a n d  t h e  
a m o u n t  o f  t h e  a w a r d .

2) P r o h i b i t s  c o m m i s s i o n e r s ,  d e p u t y  c o m m i s s i o n e r s ,  a s s i s t a n t  
c o m m i s s i o n e r s ,  d i r e c t o r s ,  a n d  d e p u t y  d i r e c t o r s  f r o m  

r e c e i v i n g  a w a r d s .

I t  i s  m y  i n t e n t  t o  m o v e  t h i s  b i l l  o u t  o f  c o m m i t t e e  t o d a y .
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H B  9 1 ,  W H I S T L E B L O W E R  A C T

T O  T E S T I F Y

R E P .  D O N L E Y ,  S P O N S O R  ( G I N G E R  B A I M )

D A V E  O T T O ,  DIV. P E R S O N N E L ,  D E P T .  A D M I N I S T R A T I O N  

D U N C A N  F O W L E R ,  O M B U D S M A N  

P O S S I B L Y  B O B  M A N N E R S ,  N . E . A .

O T H E R S  (S E E  W I T N E S S  L I S T )

F . Y . I .

H B  91 I S  A L S O  S U P P O R T E D  B Y  A . C . L . U . ,  A . F . L . / C . I .0., A N C H O R A G E  
A S S E M B L Y ,  A N D  T H E  F O S T E R  P A R E N T S  A S S O C I A T I O N .

S I M I L A R  L E G I S L A T I O N  H A S  B E E N  I N T R O D U C E D  F O R  8 Y E A R S  —  I T  P A S S E D  
T H E  S E N A T E  3 T I M E S  A N D  T H E  H O U S E  4 T I M E S  B U T  N E V E R  B O T H  B O D I E S  I N  
T H E  S A M E  Y E A R .

A L A S K A  R A I L R O A D  C A L L E D  —  T H E Y ' R E  I N C L U D E D  I N  T H E  B I L L  ( P A G E  3, 
L I N E  28 A N D  P A G E  4, L I N E  18), A N D  W A N T  T O  B E  E X E M P T E D .  T H E Y  H A V E  
T H E I R  O W N  P E R S O N N E L  P R O C E D U R E S  —  W A N T  A S  M U C H  I N D E P E N D E N C E  F R O M  
S T A T E  O V E R S I G H T  A S  T H E Y  C A N  G E T .  T H E Y  D I D  N O T  T E S T I F Y  O N  T H E  
H O U S E  S I D E .  T H E Y ' R E  F A X - I N G  W R I T T E N  T E S T I M O N Y .
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Mr, President:

STATE AFFAI RS

F U R T H E R

D A T E  T U R N E D  INTO OFFICE_ ^ / - z ^ - s q

C o m m i t t e e  c o n s i d e r e d  CSHB 91 (HUD)

pr o t e c t i o n  for c e r tai n public e m p l oye es and c e r tain ot her persons w h o  
r eport or partic i p a t e  in a p r o c e e d i n g  c o n n e c t e d  w i t h  a m a t t e r  of public

c o n c e r n  

a n d  r e c o m m e n d e d

r e p l a c e  w i t h  
[ ] o r  a d o p t  ____

c s  m  m
n o . ^CS

[ ] a t t a c h e d  a m e n d m e n t ( s )  a n d  

[ ] _____________________ l e t t e r  of i n t e n t  a d o p t e d

) same title 
J [] n e w  title 

[] technica l 
t i t l e  change 
(HB only)

[ ] do p a s s

[ ] do n o t  p a s s

[ ] n o  r e c o m m e n d a t i o n

i n d i v i d u a l  r e c o m m e n d a t i o n s  

[ ] f u r t h e r  r e f e r r a l  to ________

L S I t/jF I S C A L  NOTE] zero
[ ] n e w
[ ] s a m e  as p r e v i o u s  f i s c a l  note(s) p u b l i s h e d

[ ] f i s c a l  i m p a c t  [ ] a p p r o p r i a t i o n  no FN
[ j u p d a t e d  [ ] p r e v i o u s

M E M B E R S  S I G N I N G  DO PASS D A T I O N S

^ 6 ^

n

C h a i r m a n  s i g r f a t ut u r e  aTia r e c o m m e n d a t i o n

[ ] C o m m i t t e e  B a c k u p  a t t a c h e d
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T o S e n a t o r  P a t  P o u r c h o t ,  C h a i r
M e m b e r s ,  S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e

R e C S  f o r  H o u s e  3 i l l  No. 91; " A n  A c t  r e l a t i n g  t o  
p r o t e c t i o n  f o r  c e r t a i n  p u b l i c  e m p l o y e e s  a n d  
c e r t a i n  o t h e r  p e r s o n s  w h o  r e p o r t  o r  p a r t i c i p a t e  i n  
a p r o c e e d i n g  c o n n e c t e d  w i t h  a m a t t e r  o f  p u b l i c  

c o n c e r n . "

N E A - A l a s k a  s u p p o r t s  C S  f o r  H B  9 1  a n d  e n c o u r a g e s  y o u r  
f a v o r a b l e  c o n s i d e r a t i o n .  W e  f e e l  t h a t  t h i s  l e g i s l a t i o n  is a 
p o s i t i v e  e f f o r t  t o  i m p r o v e  t h e  a d m i n i s t r a t i o n  o f  g o v e r n m e n t  
a t  a l l  l e v e l s  i n  A l a s k a .

S c h o o l  d i s t r i c t  e m p l o y e e s  h a v e  b e e n  s u b j e c t e d  t o  r e p r i s a l s  
f o r  s p e a k i n g  o u t  o n  m a t t e r s  o f  p u b l i c  c o n c e r n  a n d  n e e d  t h i s  
k i n d  o f  p r o t e c t i o n  i f  t h e y  a r e  t o  b e  m o r e  s e c u r e  i n  their' 
w o r k  e n v i r o n m e n t .

P a s s a g e  o f  t h e  C S  f o r  H B  9 1  w i l l  e n a b l e  a l l  p u b l i c  e m p l o y e e s  
t o  b e  m o r e  p r o d u c t i v e  e m p l o y e e s  a n d  m o r e  c o n f i d e n t  i n  
f u l f i l l i n g  t h e i r  r e s p o n s i b i l i t i e s  a s  c i t i z e n s  a s  w e l l .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  o u r  p o s i t i o n .

B o b  M a n n e r s  
E x e c u t i v e  S e c r e t a r y

R e s p e c t f u l l y  s u b m i t t e d

P r e s i d e n t



HOUSE LABOR AND COMMERCE COMMITTEE
A LA SKA  STATE LEG ISLATU RE P.O. BOX Y, JUNEAU 99811(907) 465-3892

F e b r u a r y  6, 1989

M F. M 0 R A N D U M

To: M e m b e r s ,  House J u d i c i a r y  C o m m i t t e e

From: R e p r e s e n t a t i v e  Dave  Donley, C h a i r

H ou se  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

Re: HB 91 - " W h i s t l e b l o w e r "  p r o t e c t i o n

The  H ouse St ate  A f f a i r s  CS  fo r HB 91, r e l a t i n g  to p r o t e c t i o n  of p u b l i c  

e m p l o y e e s  w h o  d i s c l o s e  c e r t a i n  p u b l i c  i nf or m a t i o n ,  is c u r r e n t l y  b e f o r e  the 

Ho us e J u d i c i a r y  C o mm it tee .

M o d e l e d  a ft er  o t h e r  st at es  " w h i s t l e b l o w e r "  laws, HB 91 w a s  in tr o d u c e d  by the 

H o u s e  L a b o r  and C o m m e r c e  C o m m i t t e e  to p r o v i d e  p r o t e c t i o n  for p u b l i c  e mployees

w h o  d i s c l o s e  i n f o r m a t i o n  of p u b l i c  c o n c e r n  b e f o r e  a p u b l i c  body. A simi lar

m e a s u r e  has b e e n  be-, fore this L e g i s l a t i v e  b o d y  for e a c h  o f  the last six years. 

U n f o r t u n a t e l y ,  no n e  has y e t  p a s s e d  in t o  law.

The  H o us e S ta te A f f a i r s  CS a d o p t e d  t h r e e  a m e n d m e n t s  (see attached) to the bill 
as filed that:

- S p e c i f i c a l l y  i n c l u d e  sc h o o l  d i s t r i c t s  a n d  REA A' s u n d e r  the d e f i n i t i o n  

of " p u b l i c  e m p l oye r"

- B r o a d e n  th e d e f i n i t i o n  of  " p u b l i c  body"

- Prov id e t h a t  the p r o t e c t i o n s  u n d e r  the ac t do not a p p l y  unl ess  the 

e m p l o y e e  has r e a s o n a b l e  c a u s e  to b e l i e v e  the i n f o r m a t i o n  r ep o r t e d

\ is a m a t t e r  of p u b l i c  c o n c e r n  an d that  t h e y  r e p o r t  the i n f o r m a t i o n  in 

good  faith.

HB 91 is a m u c h  n e e d e d  b i l l  t ha t  w i l l  a s s u r e  t ha t  the L e g i s l a t u r e  and  other 

p u b l i c  '-odies r e c e i v e  c r i t i c a l  p u b l i c  i n f or mat io n.  I ur g e  y o u r  support.
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M u n i c i p a l  M a n a g e r  

A p r i l  11, 1 9 8 9

A  R E S O L U T I O N  O F  T H E  A N C H O R A G E  M U N I C I P A L  A S S E M B L Y  E N D O R S I N G  T H E  C O N C E P T  O F  

H O U S E  B I L L  NO, 9 1  ( H B  9 1 )  R E L A T I N G  T O  W H I S T L E  B L O W E R S  P R O T E C T I O N

W H E R E A S ,  H B  9 1  h a s  p a s s e d  t h e  H o u s e  a n d  1s b e f o r e  t h e  S t a t e  S e n a t e  

A f f a i r s  C o m m i t t e e ;  a n d

W H E R E A S ,  t h e  A c t  p r o v i d e s  p r o t e c t i o n  f o r  c e r t a i n  p u b l i c  e m p l o y e e s  a n d  

c e r t a i n  o t h e r  p e r s o n s  w h o  r e p o r t  m a t t e r s  o f  p u b l i c  c o n c e r n ;  a n d

W H E R E A S ,  t h e  A c t  I n c l u d e s  p r o t e c t i o n  f o r  m u n i c i p a l  e m p l o y e e s  w h o  r e p o r t  

o n  m a t t e r s  o f  m u n i c i p a l  c o n c e r n ;  a n d

W H E R E A S ,  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  w i s h e s  t o  e n c o u r a g e  p u b l i c  

e m p l o y e e s  t o  r e p o r t  v i o l a t i o n s  o f  m u n i c i p a l  l a w ,  r e g u l a t i o n  o r  o r d i n a n c e ;  a 

d a n g e r  t o  p u b l i c  h e a l t h  o r  s a f e t y ;  o r  g r o s s  m i s m a n a g e m e n t ,  a s u b s t a n t i a l  w a s t e  

o f  f u n d s ,  o r  a c l e a r  a b u s e  o f  a u t h o r i t y ;  a n d

'» i*...

W H E R E A S ,  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  b e l i e v e s  p a s s a g e  o f  t h i s  A c t  # 1 1 1  

i m p r o v e  t h e  p r o v i s i o n  o f  m u n i c i p a l  g o v e r n m e n t  t o  t h e  b e n e f i t  o f  t h e  g e n e r a l  

p u b l 1 c .

N O W ,  T H E R E F O R E ,  t h e  A n c h o r a g e  M u n i c i p a l  A s s e m b l y  r e s o l v e s :

S e c t i o n  1: T h a t  t h i s  b o d y  e n d o r s e s  t h e  c o n c e p t  e m b o d i e d  In H B  9 1  a n d  

u r g e s  p a s s a g e  o f  s u c h  a c o n c e p t  b y  t h e  L e g i s l a t u r e .  T h e  f i n a l  b i l l  s h o u l d  j p  • A

c o n t a i n  a b a l a n c e  b e t w e e n  t h e  e m p l o y e r s '  n e e d  t o  m a n a g e  t h e  w o r k f o r c e  a n d  t h e  

p u b l i c  i n t e r e s t  r e l a t i v e  t o  t h e  p r o t e c t i o n  o f  I n d i v i d u a l s  r e p o r t i n g  m a t t e r s  o f  

p u b l i c  c o n c e r n ,  T h p f i n a l  b i l l  s h o u l d  a l s o  p r o v i d e  t h a t  l o c a l  g o v e r n m e n t s  

w i l l  e s t a b l i s h  t h e i r  o w n  w h i s t l e  d l o w e r s  p r o t e c t i o n  o r d i n a n c e s .

S e c t i o n  2: T h a t  c o p i e s  o f  t h i s  r e s o l u t i o n  b e  f o r w a r d e d  t o  t h e  G o v e r n o r  

a n d  L e g i s l a t u r e .

P A S S E D  A N D  A P P R O V E D  b y  t h e  A n c h o r a g e  A s s e m b l y  t h i s  f )  

d a y  o f ^ ^ _ ____________ _ 1 9 8 9 .
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A N C H O R A G E ,  A L A S K A  
A R  N O .  8 9 -<IZ

S u b m i t t e d  b y : A s s s e r a b l y m e n  W o o d  

a n d  K u b i t z  
O f f i c e  o f  t h e  

O m b u d s m a n  

A p r i l  4, 1 9 8 9

A  R E S O L U T I O N  O F  T H E  A N C H O R A G E  M U N I C I P A L  A S S E M B L Y  S U P P O R T I N G  H O U S E  
B I L L  N O ,  9 1  ( H B  91) R E L A T I N G  T O  W H I S T L E  B L O W E R S  P R O T E C T I O N

W H E R E A S ,  H B  9 1  h a s  p a s s e d  t h e  H o u s e  a n d  i s  b e f o r e  t h e  S t a t e  
S e n a t e  A f f a i r s  C o m m i t t e e ;  a n d

W H E R E A S ,  t h e  A c t  p r o v i d e s  p r o t e c t i o n  f o r  c e r t a i n  p u b l i c  

e m p l o y e e s  a n d  c e r t a i n  o t h e r  p e r s o n s  w h o  r e p o r t  m a t t e r s  o f  p u b l i c  

c o n c e r n ;  a n d

W H E R E A S ,  t h e  A c t  i n c l u d e s  p r o t e c t i o n  f o r  m u n i c i p a l  e m p l o y e e s  

w h o  r e p o r t  o n  m a t t e r s  o f  m u n i c i p a l  c o n c e r n ;  a n d

W H E R E A S ,  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  w i s h e s  t o  e n c o u r a g e  

p u b l i c  e m p l o y e e s  t o  r e p o r t  v i o l a t i o n s  o f  m u n i c i p a l  l a w ,  r e g u l a ­
t i o n  o r  o r d i n a n c e ;  a d a n g e r  t o  p u b l i c  h e a l t h  o r  s a f e t y ;  o r  g r o s s  
m i s m a n a g e m e n t ,  a  s u b s t a n t i a l  w a s t e  o f  f u n d s ,  o r  a  c l e a r  a b u s e  o f  

a u t h o r i t y ;  a n d

W H E R E A S ,  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  b e l i e v e s  p a s s a g e  o f  

t h i s  A c t  w i l l  i m p r o v e  t h e  p r o v i s i o n  o f  m u n i c i p a l  g o v e r n m e n t  to 

t h e  b e n e f i t  o f  t h e  g e n e r a l  p u b l i c .

N O W ,  T H E R E F O R E ,  t h e  A n c h o r a g e  M u n i c i p a l  A s s e m b l y  r e s o l v e s :

S e c t i o n  1: T h a t  t h i s  b o d y  e n d o r s e s  H B  9 1  a n d  u r g e s  its

p a s s a g e  b y  t h e  L e g i s l a t u r e .

S e c t i o n  2: T h a t  c o p i e s  o f  t h i s  r e s o l u t i o n  b e  f o r w a r d e d  to

t h e  G o v e r n o r  a n d  L e g i s l a t u r e .

P A S S E D  A N D  A P P R O V E D  b y  t h e  A n c h o r a g e  A s s e m b l y  t h i s  _____________

d a y  o f   , 1 9 8 9 .
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A p r i l  18. 19 8 9

T h e  H o n o r a b l e  P a t  P o u r c h o t ,  C h a i r m a n  
S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  

P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: C S H B  91, A n  A c t  R e l a t i n g  to P r o m o t i o n  f o r  C e r t a i n

O t h e r  P e r s o n s  W h o  R e p o r t  or P a r t i c i p a t e  i n  a
P r o c e e d i n g  C o n n e c t e d  W i t h  a M a t t e r  of P u b l i c  C o n c e r n .

D e a r  C h a i r m a n  P o u r c h o t :

W e  u n d e r s t a n d  t h a t  t h e  S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  w i l l  be

c o n s i d e r i n g  C S H B  91 d u r i n g  t h e  c o u r s e  of a h e a r i n g  o n  A p r i l  19,
1989. T r u s t i n g  t h a t  t h e y  w i l l  be u s e f u l  a n d  b e n e f i c i a l ,  I 
w o u l d  l i k e  to o f f e r  t h e  f o l l o w i n g  c o m m e n t s  r e g a r d i n g  th i s  
l e g i s l a t i o n  o n  b e h a l f  of t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n  

( " A R R C " ).

I . I n t r o d u c t i o n

A s  y o u  know, C S H B  91 is t h e  p r o p o s e d  " A l a s k a  W h i s t l e b l o w e r  
A c t . "  E v i d e n t l y  m i r r o r i n g  f e d e r a l  law s ,  t h e  b i l l  p r o p o s e s
a d d i t i o n a l  p r o t e c t i o n  f o r  p u b l i c  e m p l o y e e s  w h o  s p e a k  o u t  
a g a i n s t  t h e i r  e m p l o y e r s '  g r o s s  m i s m a n a g e m e n t  of a g e n c y  
a f f a i r s .  I u s e  " a d d i t i o n a l  p r o t e c t i o n "  b e c a u s e  t h e  c o u r t s  h a v e  
a l r e a d y  d e c i d e d  t h a t  f e d e r a l  a n d  s t a t e  c o n s t i t u t i o n a l

g u a r a n t e e s  a p p l y  to p u b l i c  e m p l o y m e n t  r e l a t i o n s h i p s .

M o s t  p u b l i c  e m p l o y e e s  a r e  p r o t e c t e d  f r o m  s i g n i f i c a n t
d i s c i p l i n a r y  a c t i o n s  in t h e  a b s e n c e  of j u s t  c a u s e  a n d
a p p r o p r i a t e  d u e  p r o c e s s  p r o c e d u r e s  s u c h  as r e a s o n a b l e  n o t i c e ,  
h e a r i n g ,  r i g h t  to c r o s s - e x a m i n e  a n d  c a l l  w i t n e s s e s ,  etc. 
I m p o r t a n t l y ,  p u b l i c  e m p l o y e e s '  f r e e  s p e e c h  r i g h t s  a r e  a l s o
s a f e g u a r d e d .  In a d d i t i o n ,  t h e  c o u r t s  h a v e  d e v e l o p e d  an
" i m p l i e d  c o v e n a n t  of g o o d  f a i t h  a n d  f a i r  d e a l i n g "  to i n s u r e
t h a t  e m p l o y e r s  a c t  r e a s o n a b l y  a n d  in g o o d  f a i t h  w h e n  it c o m e s  

to m a t t e r s  of d i s c i p l i n e .  H o w e v e r ,  y o u r  c o m m i t t e e  w i l l  d e c i d e  
w h e t h e r  t h i s  b i l l  is t r u l y  n e e d e d  to s u p p l e m e n t  t h e  a l r e a d y  
s u b s t a n t i a l  p r o t e c t i o n s  a f f o r d e d  p u b l i c  e m p l o y e e s  b y  our 

c o n s t i t u t i o n s  a n d  the c o u r t s .  O u r  p o i n t  is s i m p l y  to r e q u e s t  

t h a t  A R R C  be e x e m p t e d  f r o m  t h e  n e w  law, if it is p a s s e d .



C h a i r m a n  P o u r c h o t  

A p r i l  18, 1 9 8 9  
P a g e  2

I I . D i s c u s s i o n

W h e n  A R R C ' s  c h a r t e r  w a s  d e v e l o p e d ,  t h e  nevr c o r p o r a t i o n  w a s  s e t  

o n  a c o u r s e  to c r e a t e  e c o n o m i c  v i a b i l i t y  f o r  t h e  A l a s k a  

R a i l r o a d ,  a n d  to s t e e r  c l e a r  of r e l i a n c e  o n  a n n u a l  s t a t e  
a p p r o p r i a t i o n s  for i t s  o p e r a t i n g  f u n d s  a n d  c a p i t a l  
i m p r o v e m e n t s .  C o m m u n i t y  a n d  b u s i n e s s  l e a d e r s  w e r e  a p p o i n t e d  to 
its b o a r d  to o v e r s e e  o p e r a t i o n s  a n d  to i n s u r e  t h a t  t h e  
r a i l r o a d ' s  o p e r a t i o n s  w e r e  c o n d u c t e d  p r u d e n t l y  a n d  in a 
b u s i n e s s - l i k e  f a s h i o n .  In o r d e r  to f a c i l i t a t e  its l a t e r  s a l e  

or t r a n s f e r  to t h e  p r i v a t e  s e c t o r ,  A R R C ' s  e n a b l i n g  l e g i s l a t i o n  
a l s o  d i r e c t e d  t h a t  t h e  c o r p o r a t i o n  s e t  u p  i t s  o w n  o p e r a t i o n a l  

a n d  m a n a g e m e n t  p l a n s  a n d  p o l i c i e s .  F o r  e x a m p l e ,  it w a s  
e x e m p t e d  f r o m  t h e  s t a t e  p e r s o n n e l  s y s t e m .  A R R C  p u t  i n t o  p l a c e  
its o w n  s a l a r y  a d m i n i s t r a t i o n  p r o g r a m ,  c o l l e c t i v e  b a r g a i n i n g  
a g r e e m e n t s ,  e m p l o y e e  d i s c i p l i n e  r u l e s ,  h e a l t h ,  d e n t a l ,  a n d  l i f e  
i n s u r a n c e  p l a n s ,  retirer>2nt p r o g r a m ,  t a x  d e f e r r e d  s a v i n g s  p l a n ,  
w o r k e r ' s  c o m p e n s a t i o n  p r o g r a m ,  a n d  e t h i c s  c o d e .

D e s p i t e  t h e  p h i l o s o p h y  w h i c h  s u p p o r t s  a n d  r e q u i r e s  A R R C ' s  

o p e r a t i o n a l  a u t o n o m y ,  e m p l o y e e  p r o t e c t i o n s  w e r e  s e t  o u t  in t h e  
A l a s k a  R a i l r o a d  C o r p o r a t i o n  A c t  to p r e v e n t  a b u s e s ,  or p e r c e i v e d  
a b u s e s ,  w h i c h  o c c u r r e d  w h e n  t h e  r a i l r o a d  c o m p a n y  w a s  o w n e d  b y  
t h e  f e d e r a l  g o v e r n m e n t .  In o u r  o p i n i o n ,  t h o s e  p r o t e c t i o n s  a r e  
a l r e a d y  b r o a d  e n o u g h  to f u l f i l l  t h e  p u r p o s e s  of t h e  A l a s k a  
W h i s t l e b l o w e r  Ac t .

F o r  e x a m p l e .  A S  4 2 . 4 0 . 8 8 5  d i r e c t s  t h a t  t h e  c o r p o r a t i o n  m a y  n o t  
d i r e c t l y  or i n d i r e c t l y  " r e q u i r e  or c o e r c e  a n  e m p l o y e e  to 
p a r t i c i p a t e  in a n y  w a y  in a n y  a c t i v i t y  or u n d e r t a k i n g  u n l e s s  
t h e  a c t i v i t y  or u n d e r t a k i n g  is r e l a t e d  t o  t h e  p e r f o r m a n c e  of 
o f f i c i a l  d u t i e s . "  H e n c e ,  e m p l o y e e s  m a y  n o t  be c o m p e l l e d  to 
v i o l a t e  s t a t e ,  f e d e r a l ,  or m u n i c i p a l  l a w s  or r e g u l a t i o n s .  

S h o u l d  s u c h  v i o l a t i o n s  o c c u r ,  or if a n  e m p l o y e e  n o t e s  s o m e  
t r o u b l e s o m e  m i s m a n a g e m e n t ,  w a s t e  of f u n d s ,  or p u b l i c  h e a l t h  or 
s a f e t y  i s s u e ,  a n d  d e s i r e s  to d i s c u s s  it p u b l i c l y ,  A R R C  is a l s o  
p r o h i b i t e d  f r o m  a n y  a t t e m p t  to " r e s t r i c t  a f t e r - w o r k i n g - h o u r  
s t a t e m e n t s ,  p r o n o u n c e m e n t s  or o t h e r  a c t i v i t i e s ,  n o t  o t h e r w i s e  

p r o h i b i t e d  b y  l a w  or p e r s o n n e l  r u l e ,  of a n  e m p l o y e e ,  if t h e  
e m p l o y e e  d o e s  n o t  p u r p o r t  to s p e a k  or a c t  i n  a n  o f f i c i a l  
c a p a c i t y . "  A S  4 2 . 4 0 . 8 8 5 ( a ) ( 5 ) .  A n  e m p l o y e e  w h o  h a s  s p o k e n  o u t  
u n d e r  t h e  t e r m s  of t h i s  s t a t u t e  m a y  c l a i m  its p r o t e c t i o n s  if 
d i r e c t  or i n d i r e c t  r e p r i s a l s  a r e  s u s p e c t e d .

U n l i k e  a s t a t e  a g e n c y  w h e r e  i n t e r n a l  a n d  e x t e r n a l  c o n t r o l s  a r e  
a i m e d  at t h e  c o n s e r v a t i o n  of a p p r o p r i a t e d  f u n d s ,  A R R C ' s  

m a n a g e m e n t  p l a n s  i m p l e m e n t  t h e  m o r e  d i f f i c u l t  t a s k  of 
m a x i m i z i n g  b o t t o m  l i n e  r e t u r n s  o n  f i n a n c i a l  s t a t e m e n t s  w h i l e  
s i m u l t a n e o u s l y  p r o v i d i n g  s a f e ,  e c o n o m i c a l .  a n d  e f f i c i e n t  
t r a n s p o r t a t i o n .  U n j u s t i f i e d  s t a t e  r e g u l a t i o n  of i t s  a c t i v i t i e s  
c a n  f r u s t r a t e  a n d  e v e n  d e s t r o y  t h e  o p e r a t i o n a l  f l e x i b i l i t y  

w h i c h  h a s  a s s u r e d  A R R C ' s  s u c c e s s  in t h e  m a r k e t p l a c e .
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C h a i r m a n  P o u r c h o t  
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III. C o n c l u s i o n

I n c l u d i n g  AF.RC w i t h i n  t h e  A l a s k a  W h i s t l e b l o w e r s  A c t  is 
i n c o n s i s t e n t  w i t h  t h e  l e g i s l a t u r e ' s  o r i g i n a l  d i r e c t i o n  t h a t  t h e  
r a i l r o a d  c o r p o r a t i o n  o p e r a t e  w i t h  a h i g h  d e g r e e  of o p e r a t i o n a l  

a n d  m a n a g e r i a l  a u t o n o m y .  T h i s  p h i l o s o p h y  h a s  p r o v e d  e f f e c t i v e  
a n d  h a s  a s s u r e d  t h e  r a i l r o a d ' s  e c o n o m i c  v i t a l i t y  a n d  
s e l f - s u f f i c i e n c y .  C o m b i n e d  w i t h  s t a t e  a n d  f e d e r a l  
c o n s t i t u t i o n a l  g u a r a n t e e s  w h i c h  a l r e a d y  c o n s t r a i n  p u b l i c  
e m p l o y e r s '  i n a p p r o p r i a t e  a c t i o n s ,  the e m p l o y e e  p r o t e c t i o n s  s e t  

f o r t h  in A R R C ' s  e n a b l i n g  l e g i s l a t i o n  t/ould i n d i c a t e  t h a t ,  at 
l e a s t  w i t h  r e s p e c t  to A R R C ,  the 'Act i d u p l i c a t i v e  a n d  

u n n e c e s s a r y .

A c c o r d i n g l y ,  w e  r e s p e c t f u l l y  r e q u e s t  t h a t  A R R C  be s p e c i f i c a l l y  
e x e m p t e d  f r o m  C S H B  91 b y  d e l e t i n g  " t h e  A l a s k a  R a i l r o a d  

C o r p o r a t i o n . "  in s e c t i o n  3 9 . 9 0 . 1 3 0 ( 2 ) ,  a n d  i n s e r t i n g  ", b u t  n o t  
i n c l u d i n g  t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n "  a f t e r  " r u r a l  
e d u c a t i o n a l  a t t e n d a n c e  a r e a . "  " B u t  n o t "  s h o u l d  a l s o  be 
i n s e r t e d  b e f o r e  " i n c l u d i n g  the A l a s k a  R a i l r o a d  C o r p o r a t i o n "  in 

s e c t i o n  3 9 . 9 0 . 1 3 0 ( 3 ) ( D ) .

P l e a s e  l e t  m e  k n o w  w h e t h e r  w e  c a n  p r o v i d e  f u r t h e r  i n f o r m a t i o n  
w h i c h  s u p p o r t s  t h e s e  c o n c e r n s  a n d  c o m m e n t s .

L a r r i ^ D .  W o o d  
G e n e r a l  C o u n s e l

cc A R R C  B o a r d  of D i r e c t o r s  

F, G. T u r p i n ,  P r e s i d e n t  & C E O
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S t a t e  of A l a s k a  

m .lo ix c is m a ,n
Duncan C. Fowler

O  P.O. Box 102636
Anchorage. AK 99510-2636

Reply to:

(907) 563-3673 
(800) 478-2624February 17,1989 □ P.O. Box W O
Juneau. AK 99811-3000
(907) 465-4970 
(800) 478-4970

Representative Max Gruenberg Representative Peter Goll Co-Chair, House Judiciary Committee Post Office Box V  Juneau, 811-3100
D  P.O. Box 74358

Fairbanks. AK 99707
(907) 452-4001 
(800) 478-3257

Dear Re /e:/e:Enclosed is a position paper on HB 91, the Whistle Blowers legislation. I will be in my Anchorage office the week of February 20th and not available to testify in support of this legislation. Please note the suggested improvements for the bill mentioned in my position paper.For the record, you and the committee should know that this legislation is needed, but only for isolated instances of abuse. I have found over the years that, by far. the large majority of public employees and their supervisors are good public servants. They accept disagreements on issues as part of their jobs and few would ever consider retaliation as a response.Please give me a call in Anchorage if you have any questions about my suggestions. I have asked Kim Elton of my staff to attend your hearing in case he could be of help. I believe this legislation will be important in helping to improve Alaska's government. It promises to protect the little guy or gal who might have courage to speak out agamst instances of waste, fraud or mismanagement.

DCF:pjccc: Rep. Mike Davis, Vice Chair Rep. Cliff Davidson Rep. Johnny Ellis Rep. Teriy Martin Rep. Mike Miller

Sincerely,
Duncan C . Fowler Ombudsman



HOUSE LABOR AND COMMERCE COMMITTEE
ALA SKA  STATE LEGISLATURE P.O. BOX Y, JUNEAU 99811

(907) 465-3892

I ̂

J a n u a r y  16, 1989

M E M O R A N D U M

To:

From:

R e :

Mem be rs , House L ab or  and

P r o p o s e d ! a o m m i t t

T h e  a t t a c h e d  b i l l  dr^ 

l e g i s l a t i o n  t h a t  has 

ver sion, HB 168, was 

p a s s e d  the H o u s e  38 

C o m m e r c e  Comm it te e.

erce Co m m i t t e e

Re p r e s e n t a t i v e  Dave D o n l ^ ,  C h ai r 

House L a b o r  and CommeVrce (jbommittee

i s l a t i o n  - " W h i s t leb lo we rs "

O r d e r  # 6 - 0 3 2 7 A  - Cramer) is s i m i l a r  to 

ifore this b o d y  e v e r y  ye a r  since 1984. L as t  ye ar ' s  

{•oduced b y  t h e  H ous e L a b o r  and C o m m e r c e  C ommittee. It 

bne a n d  d i e d  o n  a d j o u r n m e n t  in the Sen a t e  L a b o r  and

T h e  d r a f t  bi l l  appl ies  o n l y  to p u b l i c  e m p l o y e e s  a nd  p r o h i b i t s  em p l o y e r s  from 

d i sc ha rg in g, t h r e at en in g, or  o t h e r w i s e  d i s c r i m i n a t i n g  a g a i n s t  an e m p l o y e e  in 

terms of  c o mp ens at io n,  terms, c o n d i t i o n s ,  l o c a t i o n  or p r i v i l e g e s  of  e m p l o y m e n t  

b e c a u s e  the e m p l o y e e  r e p o r t s  o r  is a b o u t  to r e p o r t  to a p u b l i c  b od y  a m a t t e r  of 

p u b l i c  c o n c e r n  o r  b e c a u s e  the e m p l o y e e  is r e q u e s t e d  to t e s t i f y  or  p a r t i c i p a t e  

in a c o u r t  a c t i o n  or an o f f i c i a l  i n q u i r y  by a p u b l i c  body.

T h e  b i l l  f u r t h e r  p ro h i b i t s  e m p l o y e r s  fr o m  d i s q u a l i f y i n g  a p u b l i c  e m p l o y e e  or 

o t h e r  p e r s o n  w h o  reports a m a t t e r  o f  p u b l i c  c o n c e r n  from e l i g i b i l i t y  to b i d  on 

p u b l i c  c on tr ac ts , receive land u n d e r  a law o f  the state or m u n i c i p a l  or d i n a n c e

\\ o r  any o t h e r  right, b e n e f i t  or p r i v i l e g e  t hey are e nt i t l e d  to.

The  b i l l  in cl u d e s  r e s t r i c t i o n s  o n  this  p r o t e c t i o n  un de r c e r t a i n  c i r c um st anc es ,

li st e d  in AS 3 9. 90.100(c). V i o l a t i o n  o f  this l a w  is p u n i s h a b l e  by  a c iv il fine

o f  not  mor e t ha n  $10,000. In ad d i t i o n ,  a p e r s o n  w h o  a l l eg es  a v i o l a t i o n  of 

ithis l a w  m a y  b r i n g  a civil action.

■^5 ■'



To: S tate A f fa ir s  Comm ittee, A laska S tate Senate ,(Pat Pourchot) 
From: Jamie B o llenbach , E x e cu t iv e  D ir e c to r , AkCLU 
Re: HB 91
A ttn : Sandra Schubert

Date: April 19, 1989

The A laska C i v i l  L ib e r t ie s  Un ion , a p r iv a t e  membership o rg a n is a t io n  
a c t in g  to promote and p ro te c t the B i l l  o£ R ig h ts , s tro n g ly  supports 
House B i l l  91. The a b i l i t y  of a p u b l ic  employee tc  im port to a 
p u b l ic  body a matter of p u b l ic  concern w ith ou t fea r of r e t r ib u t io n  
is  a p o l ic y  th a t promotes the r e s p o n s ib i l i t y  of s ta te  agenc ies . HB 
91 a ls o  extends the s p i r i t  of the F ir s t  Amendment's p ro te c t io n  of 
fre e  speech to employees a c t in g  i n  the p u b l ic  in t e r e s t .

Of p a r t ic u la r  concern to the AkCLU is  the p o s s ib i l i t y  under curren t 
law  th a t an employee requ ired  to repo rt to a p u b l ic  body may be 
term inated or reprimanded fo r  compelled testim ony. A p u b l ic  
employee in  t h is  s it u a t io n  i3 fo rced to e ith e r  comply w ith  the law 
and face the lo s s  of a jo b  or o ther sanctions  from employers, or to 
v io la t e  the law  and w ith o ld  re le v a n t in fo rm a t io n  from the courts , 
the le g is la t u r e ,  or o ther p u b l ic  bod ie s . The p ro te c t io n  of these 
employees is  c r i t i c a l  fo r  fa irn e s s  i n  the workplace and fo r the 
accuracy of testim ony.

The AkCLU would oppose amendments to  the b i l l  th a t weaken the 
p ro te c t io n s  fo r employees, p la c e  undue r e s t r ic t io n s  on the 
a v a i l a b i l i t y  of these p ro te c t io n s , or add language con fus ing  to 
employees or employers a f fe c te d  by the law.

At le a s t  n in e te e n  s ta tes have some form of s ta tu to ry  p ro te c t io n  in  
t h is  area . As c u r r e n t ly  d ra fte d , HB 91 would f a c i l i t a t e  the honest 
and re s p o n s ib le  o pe ra t io n  of s ta te  government by encourg ing reports 
of q u e s t io n a b le  a c t iv i t y ,  and would c o n tr ib u te  to  f a ir  d e a lin g  and 
free  speech fo r p u b l ic  employees.

Tha AkCLU would l ik e  to thank the Labor and Commerce Committee fo r 
t h e ir  c o n s id e ra t io n  in  t h is  m atter, We would be happy to answer 
q uest io ns  or p ro v id e  fu r th e r  in fo rm a t io n  on t h is  to p ic .
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• Discriminate based on race, color, reli­
gion, sex, national origin, age, handicap­
ping condition, marital status or political 
affiliation;
• Solicit or consider employment recom­
mendations based on factors other than 
personal knowledge or records of job re­
lated abilities or characteristics;
• Coerce the political activity of any per­
son;
• Deceive or willfully obstruct any person 
from competing for employment;
• Influence any person to withdraw from 
competition for any position to improve or 
injure the employment prospects of any 
other person;
• Give unauthorized preference or ad­
vantage to any person to improve or injure 
the employment prospects of any particu­
lar employee or applicant;
• Engage in nepotism (hire or promote or 
advocate the hiring or promotion of rela­
tives within the same agency compo­
nent);
• Take reprisal against an employee for 
whistleblowing;
• Take reprisal against an employee for 
the exercise of an appeal right;
• Discriminate based on personal con­
duct which is not adverse to on-the-job 
performance of the employee, applicant 
or others;
• Violate any law, rule or regulation which 
implements or directly concerns the merit 
system principles.
It should be noted that while the Special 

Counsel is statutorily authorized to investi­
gate allegations of age, race or sex discrimi­
nation, procedures and facilities for inves­
tigating such complaints have already been 
estaolished in the agencies and the Equal 
Employment Opportunity Commission. To 
avoid duplicating those procedures, the Spe­
cial Counsel will normally defer a complaint 
involving discrimination to those agencies'

procedures rather than initiate an indepen­
dent investigation. (5 C.F.R. 1251.3.)

An employee may request the Special 
Counsel to seek to postpone or "stay" an ad­
verse personnel action pending investiga­
tion by the Office of the Special Counsel. If 
the Special Counsel has reasonable 
grounds to believe that the proposed action 
Is the result of a prohibited personnel prac­
tice he may ask the MSPB to postpone the 
action until an Investigation can be com­
pleted. The Special Counsel is not au­
thorized to order a stay, rather, he petitions 
the MSPB to order such relief.

H a tc h  A c t

The Hatch Act prohibits federal employ­
ees from participating in certain political ac­
tivities. Specifically, it prohibits the use of of­
ficial authority or influence to interfere with or 
affect the result of an election. It also pro­
hibits taking an active part in political man­
agement of partisan campaigns. The law 
does not restrict an employee’s right to vote 
in any election, or to publicly or privately ex­
press opinions, participate in non-partisan 
activities, or petition Congress. Some state 
and local government employees are also 
subject to less servere political activity re­
strictions.

Informational materials pertaining to the 
Hatch Act may be obtained free of cost by 
contacting the OSC. (See "Where to File".)

If you believe that a violation of the Hatch 
Act has occurred, you may file a complaint 
with th Special Counsel who will investigate 
and, it necessary, prosecute the individual 
breaking the law. OSC will also give advisory 
opinions as to whether or not any specific 
political activity an employee wishes to un­
dertake violates the law. (See "Where to 
File".)



Anyone may disclose whistleblowing in­
formation to the Special Counsel for referra 
to the head of an agency. However, the Spe­
cial Counsel may order an investigation and 
require a report from the agency head only if 
the information is received from current or 
former federal employees, or applicants for 
positions with the agency.

With few exceptions prohibited personnel 
practices apply to federal job applicants or 
current or former federal employees in any 
agency of the Executive branch, the Admin­
istrative Office of the U.S. Courts or the Gov­
ernment Printing Office, but not to employ­
ees in:

• A government corporation;
• The Central Intelligence Agency, De­
fense Intelligence Agency, National 
Security Agency or certain other intelli­
gence agencies excluded by the Presi­
dent;
• The General Accounting Office;
• The U.S. Postal Service or Post?-' Rate 
Commission; or
• The Federal Bureau of Investigation.
The Special Counsel also investigates 

and advises on alleged violations of the 
Hatch Act governing political activity of em­
ployees in any agency In the Executive 
branch, the U.S. Postal Service, Postal Rate 
Commission and District of Columbia Gov­
ernment.

A ft e r  th e  In v e s t ig a t i o n

Following investigation, the Special Coun­
sel may recommend that an agency take cor­
rective action if there is reason to believe a

If the agency does not take the recom­
mended action after a reasonable period, the 
Special Counsel may request the MSPB to 
order corrective action. The Special Counsel 
may also request MSPB to order disciplinary 
action against an employee who violates civil 
service laws, rules and regulations. The 
charged employee’' rights in such cases are 
set forth in the MSPB regulations. A com­
plaint may be filed against an employee for 
knowing and willful refusal or failure to com­
ply with an MSPB order.

The Special Counsel may request an 
order withholding federal funds from a state 
or local agency if:

• The agency has failed to remove an 
employee found by MSPB to have en­
gaged in prohibited political activity; or
• Such employee is reemployed within 
18 months in a state or local agency of the 
same state.
The Special Counsel may intervene* in any 

case before MSPB and may file complaints 
before the Board requesting review of the 
validity of any rule or regulation issued by the 
Office of Personnel Management.

Evidence of a criminal violation which 
arises during an investigation will be referred 
to the Department of Justice.

H o w  T o  F i le  A  C o m p la in t

Most employees’ problems involving labor 
relation are resolved within the agency either 
through informal discussion with a super­
visor or through established grievance pro­
cedures. Certain matters, such as adverse 
personnel actions, may also be resolved 
under an appeals procedure where an ap-



B B H H B H S w  , .11 .Hi,.,I,,1. n.i, iiii-m 11,,-u,peal right is granted by law or regulation. Em­
ployees are encouraged to use these chan­
nels whether or not they also complain to the 
Special Counsel. Labor relations problems 
do not fall within the limited jurisdiction of the 
OSC, unless prohibited personnel practices 
are involved.

Any employee may report an alleged pro­
hibited activity to the Office of the Special 
Counsel without being represented by an at­
torney. There is no time limit on filing a com­
plaint. However, violations that occurred 
prior to January 1979, when OSC was 
created, do not fall within the purview of OSC 
jurisdiction. Although the OSC cannot give 
advisory opinions except in matters involving 
the Hatch Act, it will clarify its jurisdictional 
authority and advise the employee of infor­
mation needed for OSC to take action on a 
problem. Employees filing complaints with 
the OSC are encouraged to respond 
promptly to requests for additional informa­
tion in order to expedite investigations.

Information submitted to the Office of the 
Special Counsel should be in writing. The 
OSC will provide standardized complaint 
forms to employees upon request. (See 
"Where to File".) At a minimum, the following 
should be included in the submission:

• Full name, address and phone number 
at which the complainant may be reached 
for more information, or for notification of 
action taken. The identity of the individual 
will not be revealed without prior consent 
except in those instances when im­
mediate action is required to carry out the 
responsibilities of the Special Counsel. 
The office will attempt to contact the com­
plainant first in such instances.
• The name and address or location of 
the federal agency involved, including the 
specific office or activity that is the subject 
of the complaint.

R'

• The job title, pay grade and employ­
ment status of the employee or employ­
ees affected by the allegedly prohibited 
actions.
• An indication whether the information 
submitted shows:

• a prohibited personnel practice or 
other activity prohibited by civil service 
law, rule or regulation; or
• a violation of other law, rule or regu­
lation; or
• mismanagement, a gross waste of 
funds, abuse or authority or substantial 
and specific danger to public health or 
safety.

• A brief and accurate statement of those 
facts believed to provide evidence of pro­
hibited activity or wrongdoing, and a con­
cise description of the actions and events 
being reported. If the information con­
cerns a prohibited personnel practice, in­
dicate the specific personnel action taken 
or proposed.

Always Indicate:
• the specific actions that show wrongdo­
ing;
• who was involved in the action;
• when the action was taken, or when the 
proposed action is to occur;
• any pertinent documentary evidence or 
information currently in possession of the 
complainant; and
• whether or not consent is given to dis­
close the identity of the employee filing 
the complaint, if this is necessary to take 
legal action.

The OSC depends upon complete and accu­
rate information to provide the basis for its 
actions; therefore, additional information 
may be requested from the complainant if 
the DSC cannot determine what action is ap­
propriate or whether the matter falls within its 
jurisdiction.



The complaints Examining Unit (CEU) in 
the OSC headquarters office receives, re­
views and evaluates all incoming complaints 
and refers matters ^ ; crmined to warrant 
further investigation to the appropriate inves­
tigative office.

All complaints, reports and requests for in­
formation should be sent to:

Office of the Special Counsel 
Merit Systems Protection Board 
Complaints Examining Unit 
1120 Vermont Avenue, N.W.
Washington, D.C. 20419

O S C  T e le p h o n e  N u m b e r s  t o  N o te

Complaints (202) or (FTS) 653-7188
Examining Unit.

Whistleblower (202) or (FTS) 653-9125
Hotline

Hatch Act Unit (202) or (FTS) 653-7143
Public (202) or (FTS] 653-7984

Information 
Toll Free 1-800-872-9855
This pamphlet is provided as general infor­

mation to the public and is not to be consid­
ered a regulatory or legal authority.

☆ U S. GOVERNMENT PRINTING OFFICE: 1984 - 464-855
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S t a t e  L a w  P r o t e c t i o n  o f  A t - W i l l  

E m p l o y e e s  W h o  “B l o w  t h e  W h i s t l e ”

I .  I n t r o d u c t i o nI n  r e c e n t  y e a r s  t h e r e  h a s  b e e n  a  t r e m e n d o u s  i n c r e a s e  in  l i t i g a ­t io n  c o n c e r n i n g  t h e  c o m m o n - l a w  “ a t - w ill  e m p l o y m e n t "  r u le ,  w h ic h  p r o v id e s  t h a t ,  a b s e n t  a  c o n t r a c t  f o r  e m p l o y m e n t  f o r  a  d e f i n i t e  p e ­r io d  o f  t i m e ,  a n  e m p l o y e r  h a s  t h e  r i g h t  to  d i s c h a r g e  a n y  e m p l o y e e  a t  a n y  t i m e ,  f o r  a n y  r e a s o n .  I t  is e s t im a t e d  t h a t  a s  m a n y  a s  s e v e n t y  p e r c e n t  o f  a l l  p r i v a t e  s e c t o r  w o r k e r s  a r e  c o n s i d e r e d  a t - w ill  e m p l o y ­e e s ,  a n d  t h u s ,  a r g u a b l y  n o t  e n t i t l e d  t o  p r o t e c t io n  a g a i n s t  u n j u s t  d is ­m i s s a l .1 F o r  m o s t  o f  t h is  c o u n t r y ’ s h i s t o r y , t h e  a i - w il l  r u le  w e n t  u n c h a l l e n g e d ,  o r  a t  le a s t  s e l d o m  s u c c e s s f u l l y  c h a l l e n g e d .  H o w e v e r ,  in  a  t r e n d  t h a t  d e v e l o p e d  s lo w ly , b u t  a c c e l e r a t e d  in  t h e  la c e  1 9 7 0 s , c o u r t s  in  m a n y  j u r i s d i c t i o n s  c a m e  t o  v ie w  t h e  d o c t r i n e  a s  m a n i f e s t l y  u n f a i r  a n d ,  h e n c e ,  c r e a t e d  e x c e p t i o n s  to  i t .2T h e s e  j u d i c i a l l y  c r e a t e d  e x c e p t i o n s  c a n  b e  p la c e d  in t o  t h r e e  d is ­t in c t  c a t e g o r i e s :  (1) a c t i o n s  f o r  b r e a c h  o f  a n  e x p r e s s  o r  im p l i e d  c o n ­t r a c t ;  (2) a c t io n s  in  t o r t  f o r  a b u s i v e  o r  w r o n g H  d i s c h a r g e  u n d e r  a  t h e o r y  o f  i n t e n t i o n a l  i n f l i c t i o n  o f  e m o t i o n a l  h a r m  o r  in t e r f e r e n c e  w it h  e m p l o y m e n t  r e l a t io n s :  a n d  (3) a c t i o n s ,  e s s e n t ia l ly  in  t o r t ,  a r g u ­in g  C hat a  d i s c h a r g e  h a s  v io la t e d  t h e  p u b l i c  p o l i t y  o f  t h e  s t a t e  in  w h ic h  it  a r o s e .3 T h i s  N o t e  w il l  f o c u s  u p o n  t h e  la s t  o f  t h e s e  t h e o ­
1. S e e  C o m m i t t e e  o n  L a b o r  a n d  E m p l o y m e n t  L a w ,  A t - W t U  E m p l o y m e n t  a n d  t h e  P r o b le m  o f  L ' n j t u t  D i s m i s s a l .  36 R e c o r d  o f  t h e  A ss 'n  o f  t h e  B a r  o f  t h e  C it y  o f  New  Y o r k  170 (1981). S e e  a l s o  9A  la d iv . E m p l. R ts. M a n . (BNA) § 505;2 (Jan. 1. 1987) (esti­m ates o f the actual num ber o f  workers ran ge from  50 m illion to alm ost 76 m illion).2 . S e e  g e n e r a l l y  B lades, E m p l o y m e n t  A t  W i l l  v s .  I n d i v i d u a l  F r e e d o m :  O n  L i m i t i n g  th e  A b u s i v e  E x e r c i s e  o f  E m p l o y e r  P o w e r .  67 COLUM. L . R ev . 1404 (1967); M auk. W r o n g f u l  D i s c h a r g e :  T h e  E r o s i o n  o f  1 0 0  Y e a r s  o f  E m p l o y e r  P i i v t l e g e .  21 Id a h o  L . R ev . 201 (1985); M u rg & Scharm an . E m p l o y m e n t  A t  W i l l :  D o  th e  E x c e f n i o n s  O v e r w h e l m  th e  R u l e r ,  23 B .C .L . R ev . 329 (1982): O ls e n . W r o n g f u l  D i s c h a r g e  C l a i m s  R a i s e d  k y  A t - W i l l  E m p l o y e e s :  .1 S e w  L e g a l  C o n c e r n  f o r  E m p l o y e r s ,  32 I-M». L .J .  265 (19S2): N o te . P r o t e c t i n g  E m p lo y e e s  A t  W i l l  A g a i n s t  W r o n g f u l  D i s c h a r g e :  T h e  P u b l i c  P o l ic y  E x c e p t i o n .  96 H a k v . I.. R ev . 1931(1983); N o te . P r o t e c t i n g  A l - W i l l  E m p l o y e e s  A g a i n s t  W r o n g f u l  D i s c h a r g e :  T h e  D u l y  t o  T e r m i ­n a t e  O n l y  i n  G o o d  F a i t h ,  93 H a k v . I .. R ev . 1816 (1980); N o te . E m p l o y m e n t  A t  W i l t — L i m i t a t i o n s  o n  E m p l o y e r s '  F r e e d o m  to  T e r m i n a t e ,  35 L a . L . R ev. 710 (1975); A n n o tatio n . M o d e m  S t a t u s  o f  R u l e  t h a t  E m p l o y e r  M a x  D i s c h a r g e  A t - W i l l  E m p l o x e e  F o r  A n x  R e a s o n ,  12 A .L .R  4th 544 (1982).3. T h e  three categories arc ‘ ‘n atu ral" ones. T h e  first, the im plied (or express) contract theory, relies upon p ro o f that the em plover m ade a prom ise o f  con tin ued em ploym ent absent ju st cause for term ination. Courts have held that such a prom ­ise may be established by oral representation s, a course o f  d ealin g , em ploym ent
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r i e s — t h e  s o - c a l l e d  " p u b l i c  p o l i c y  e x c e p t i o n "  to  t h e  a t -w ill  r u le .  M o r e  s p e c i f i c a l l y ,  t h is  N o t e  w ill a d d r e s s  o n e  p a r t i c u l a r  t y p e  o f  c la im  t h a t  is  r e c o g n i z e d  a s  a  p u b l i c  p o l i c y  e x c e p t i o n :  a c t io n s  b y  a n  e m ­p l o y e e  w h o  r e p o r t s  o r  e x p o s e s  i l l e g a l  n r  u n s a f e  c o n d u c t  o n  t h e  p a r t  o f  h is  e m p l o y e r  a n d  is  s u b s e q u e n t l y  d is c h a r g e d  in  r e t a l ia t io n — t h e  " w h i s t l e b l o w e r "  e x c e p t i o n .4 T h e  s c o p e  o f  t h is  a r t i c l e  is f u r t h e r  l i m ­i t e d  t o  a d i s c u s s i o n  o f  t h e  p r o t e c t i o n  o f  p r iv a t e  s e c t o r ,  a t - w ill  e m ­p l o y e e s :  t h u s ,  it w il l  n o t  a d d r e s s  t h e  p r o t e c t i o n  o f  p u b l i c  s e c t o r  e m p l o y e e s  o r  t h o s e  c o v e r e d  b y  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s .5
h an d b o o k s, o r  personnel m anuals. S e e  L cik vo ld  v, V aliev  View Com m unity H o sp ., 141 A m . 544. 688 P.2d 170 (1984); P ugh v. S e c  C a n d ie s. 116 C a l. A p p . 3d 311. 171 C a i . R p ir . 917 (1981): T oussain t v. B lu e Cross &  B lue Shield  o f  M ich .. 408 M ich . 579. 292 N .W .S d  880 (1980). R elated  to this basic theorv is the situation in w hich a d ischarged em ployee attem pts to show a breach by the em ployer o f  an "im p lie d  con vcn an t o f  g o o d  faith and fair d e a lin g ,"  which exists in every contract, and w hich in this case w ould protect an em p loyee from  term ination for bad cause. S e e  C lc a r v  v. A m erican A irlin es. In c .. I l l  C a l . A p p . 3d 443, 168 C a l. R p ir . 722 (1980); F o rtu n e v. N ational C a sh  R egister C o . .  373 M ass. 96, 364 N .E .2 d  1251(1977); M o n g e  v. B eebe R u b b e r C o ..  114 N .H . 130, 316 A .2d 54y (1974).T h e  secon d  category develops the tort theory o f  abusive discharge. T h e  e m ­p lo y e e  seeks to prove in tentional in fliction o f  em otional harm  bv the em ployer, or in terferen ce by the em p loyer with the em p loym en t relation (for exam ple, with the right to file fo r  w orkers’ com pensation or to hlc a sex discrim ination charge), caus­in g dam ages to the em ployee. Successful litigation  in this area is rare and narrowly con stru ed . S e e  A lcorn  v. A n b ro  E n g 'g  In c ., 2 C a l. 3d 493. 468 P.2d 216. 86 C a l. R p tr. 88 (1970); H ow ard U n iv . v. B est, 484 A .2d 958 (D .C . 1984); C ates v. L ife  o f M o n t. In s . C o . ,  668 P .2 d  213 (M ont. 1983). S e e  a l s o  N o te . P r o t e c t i n g  A t - W i l l  E m p lo y e e s  A g a i n s t  W r o n g f u l  D i s c h a r g e :  T h e  D u t y  t o  T e r m i n a t e  O n l y  in G o o d  F a u h .  93 HaRV. L . R ev. 1816 (1980).T h e  rhird category, and the one that this N ote addresses, is the public policv e x ce p tio n . A lth o u gh  essentially an action in tort, this excep tion  leads the courts who have ad op ted  it to concen trate o n  the harm  incurred by an unjustly discharged em p lo yee and by the pub lic. Proponen ts o f  this theorv assert that an em ployee sh o u ld  not b e  discharged fo r asserting basic rights that society has an interest in p ro tectin g . S e e  NovoSel v. N ationw ide Ins. C o ., 721 F .2d  894 (3d C ir . 1983); Peterm an v. L o cal 396, Internation al B ro th erh o o d  o f  T eam sters. 174 C a l. A p p . 2d 184. 344 P .2d 25 (1959); K elsav v. M o to ro la  In c ., 74 111. 2d 172, 384 N .E .2 d  353(1978); N ces v . H ocks, 282 O r . 210. 536 P .2 d  512 (1975).4 . S e e  g e n e r a l l y  R . N a d a r , P. P e tk a s  &  K . B la c K w e u ., W h is t le b lo w in g  (1972); A . W e s t in , W h is t le b lo w in g !  L o y a lt y  and D is s e n t  in t h e  C o r p o r a t io n(1981): K o h n  &  K o hn ./fn  O v e r v i e w  o f  F e d e r a l  a n d  S t a l e  W h i s t le b l o w e r  P r o t e c t i o n s , 4 A ST I- o c h  L .J .  99 (1986); M alin , P r o t e c t i n g  th e  W h i s t l e b l o w e r  F r o m  R e t a l i a t o r y  D i s c h a r g e ,  16 U . M ic h . J . L .  R e f .  277 (1985); R o g in e . T o w a r d  a  C o h e r e n t  L e g a l  R e s p o n s e  to  t h e  P u b l i c  P o l i c y  D i l e m m a  P o s e d  b y  W h i s t l e b l o w i n g ,  23 A mf.r . B u s . L .J . 281 (1985); N o te , P r o t e c t i n g  A t - W i l l  E m p l o y e e s  A g a i n s t  W r o n g f u l  D i s c h a r g e :  T h e  D u t y  to  T e r m i n a t e  O n l y  i n  G o o d  F a i t h ,  93 H a r v . L . R e v . 1816 (I960); C o m m e n t, P r o t e c t i n g  t h e  P n v u t e  S e c t o r  A t - W i l l  E m p l o y e e  W h o  " B l o w s  t h e  W h i s t l e " :  A  C a u s e  o f  A c t i o n  B a s e d  C p o n  D e t e r m i n a n t s  o f  P u b l i c  P o l i c y , 1977 W is . L . R ev . 777.K B oth state and federal laws guarantee the public sector em plovee some p r ' ction against arbitrary or unjust dism issal. T h e  C iv il Service Reform  A ct o fI . Pu b . L . N'o. 95-454. 92 Stat. 1111 (1978! (codifled in scaitered sections o f  5U . (1982)), protects federal em ployees. A m o n g  its several sections are prnvi-
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U n t i l  v e r y  r e c e n t l y ,  p r i n c i p l e d  o r  c o n s c i e n t i o u s  e m p l o y e e s  w h o  w e r e  b r a v e  e n o u g h  t o  c a ll  a t t e n t i o n  t o  t h e i r  e m p l o y e r ’ s w r o n g d o ­in g s  d i d  n o t  f a r e  p a r t i c u la r ly  w e ll  in  a c t i o n s  f o r  w r o n g f u l  o r  a b u s iv e  d i s c h a r g e .1’’ E v e n  t o d a y , a  s u c c e s s f u l  c h a l l e n g e  t o  d is m i s s a l  f r o m  e m p l o y m e n t  u n d e r  th is  t h e o r y  is  n o  m i n o r  f e a t  b e c a u s e  t h e  la w  in  t h is  a r e a  c a n  b e  d e s c r i b e d  a s  i n c o n s i s t e n t  o r ,  a t  b e s t ,  p e r h a p s  m o r e  a p t ly  a s  in  a  s e v e r e  s t a t e  o f  d i s a r r a y .7 I t  is  c l e a r  t h a t  n o  g e n e r a l  r u l e  is  a c c e p t e d  a s  a  f r a m e w o r k  f o r  a n a l y z i n g  a  w h i s t le b lo w e r  c la i m , a s
sions fo r w histleblow er protection and d isclosure investigation. f> U .S .C .§ 2502(b)(8) (1982). H ow ever, these sections have thus far proven to be in effec­tive. S e e  S p e c i a l  F o c u s :  I) 'l is t le b ln w e r  a n d  t h e  P u b l i c  I n t e r e s t ,  4 A n t io c h  L .J . 1 (1986) (In troduction bv Patricia Schrieder. D -C o lo ra d o : C h airw om an  o f  the Su bcom m ittee on C iv il Service: U .S . H o u se o f  Representatives) (ineffective or unconcerned sp e­cial cou nsel in charge o f  enforcing the w histleblow er protection provisions have "c r ip p le d "  the p relectio n  provided bv that legislation). T h e  specific em plovee p ro ­tection p rovision s for w histleblow ing that arc w ritten into individual federal iaws are tar m ore effective. Kxam plcs include the w hist'cblow er provisions in the O c c u ­pational Safety  and H ealth  A ct (O S H A ) , 29 U .S .C .  § 660(c) (1982); d ie Fair 1-ibor Standards Act (F L SA ), 29 U .S .C . § 215 (1975); th e Federal M ine H ealth  and Safety  A ct (F M H S A ), 30 U .S .C .  § 815(c) (1979); and the various environm ental protection laws, such as the Solid  Waste D isposal A c t , 42 U .S .C .  § 6971 (1982).M o st states provide protection against arbitrary and unjust dism issal for their p ublic secto r em ployees as well, either th rough laws allow ing collective bargaining betw een em p loyee unions and the state o r local m un icipalities, or through specific protective legislation . O n e  author estim ates that over 30%  o f  all state and local governm en t em ployees have bargained for som e sort o f  “ju s t  cause" protection . Peck. U n j u s t  D i s c h a r g e  F r o m  E m p l o y m e n t :  A  S e c t s s a r y  C h a n g e  i n  t h e  L a u i .  40 O h io  S r . L .J . 1, 8-9 (1979). Several states have passed leg islatio n  designed 10 protect public sector w histleblow ers only. At this w riting they are: D e l .  C o d e  A n n . tit. 29. § 5115(1983); I n d . C o u e  A n n . §4-15-10-4  (B um s 198 7); K a n . S t a t . A n n . § 75-2973(1984); K v . R e v . S t a t .  A n n . § 61.S.40 (Mi< h ie/B o h b s-M errill 1986): M d . A n n . C o d e  art. 6 4 A , § 12G  (1983); O r .  R ev . S t a t .  § 240.740 (1985); T e x . R ev . C iv . S t a t .  A n n . art. 6252-1 Oa iV c n io n  1987): U t a h  C o d f. A n n . § 67-21-3 (1986): W ash . R ev . C o d e  A n n . § 4 2 .40.010 (1987); W is. S t a t .  § 230.81-88 (1987). A  few slates have enacted legislation to protect private sector w histleblow ers as w ell. S e e  in j r a  note 76 and accom p an yin g text.6 . As n o ted , there was little litigation co n cern in g  the at-will rule until re ­cently . Professor Sum m ers com m ents:T e n  years ago  a sym posium  o n  the subject o f  em ploym en t at will w ould h ave been unthinkable. T h e r e  w ould have been few- com m entators w illing to write on the subject, and few others in terested in reading about it. T h e  m isbegotten legal doctrine was m ech an ica lly , an d  at times bruiailv. applied  bv the courts but was seldom  exam in ed  or q uestioned. It was one o f  our inherited legal curses which we m indlessly accep ted .Su m m ers, I n t r o d u c t i o n :  I n d i v i d u a l  R i g h t s  i n  t h e  W o r k p l a c e . 16 U . M ic.it. J .L .  R e f . 201 (1983). T h e  enrlv leading case in w histleblow er litigation  is G e a ry  v, U nited States Steel C o r p .. 319 A .2 d  174 (Pa. 1974), d iscussed i n f r a  in text accom pan ying notes 19-30.7. O n e  author describes the recent ju d ic ia l attem pts to deal with the subject as "p atch w o rk , ad h o c , and in co n sisten t." H e  calls for the enactm ent o f  uniform  legislation  as the only way to rem edy a situation that at present is "n eith er rational or h u m a n e ."  R o n g iiie , T o w a r d  a  C o h e r e n t  R e s p o n s e  to  t h e  P u b l i c  P o l i n  D i l e m m a  P o s e d  b y  W h i s t l e b l o w i n g ,  23 Am ek. Bus. L .J . 281 . 297 (1985).
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t h e  t r a d i t i o n a l  r u le  d e n y i n g  p r o t e c t i o n  o n c e  w a s . T h i s  N 'o t c  w ill p r o v i d e  a n  o v e r v i e w  o f  t h e  la w s  c r e a t e d  b v  t h e  fe w  c o u r t s  a n d  le g is ­la t u r e s  t h a t  h a v e  e x a m i n e d  a n d  a c t e d  u p o n  t h e  is s u e .  It  w il l  b e g in  w it h  a n  e x a m i n a t i o n  o f  d e c i s io n s  in  t h o s e  s t a t e s  t h a t  d e c l i n e  to  a c ­c e p t  t h e  id e e  o f  a  p u b l i c  p o l i c y  e x c e p t i o n  t o  t h e  t r a d i t io n a l  r u le  a n d  t h e n  a n a l y z e  t h e  v a r y i n g  d e g r e e s  t o  w h ic h  o t h e r  s t a t e s  p r o v i d e  p r o ­t e c t i o n  f o r  e m p l o y e e s  w h o  p r e s u m e  to  r e p o r t  t h e  i l l i c i t  a c t iv i t i e s  o f  t h e i r  e m p l o y e r s .
I I .  T h e  P u b l i c  P o l i c y  E x c e p t i o n  f o r  W h i s t l e b l o w e r s

A .  X o  E x c e p t i o n  R e c o g n i z e dS e v e r a l  j u r i s d i c t i o n s  d e c l i n e  t o  d e v i a t e  f r o m  t h e  t r a d i t i o n a l  a t-  w ill r u le  u n d e r  a n y  t h e o r y .8 I n  a  s t a t e  t h a t  d o e s  n o r  r e c o g n i z e  a n y  p u b l i c  p o l i c y  e x c e p t i o n ,  t h e  o u t c o m e  o f  t h e  d i s c h a r g e d  w h i s t l e b l o w e r ’s a c t i o n ,  t h o u g h  h a r s h ,  is  e a s i l y  d e t e r m i n e d :  t h e r e  c a n  b e  n o  r e c o v e r y  f o r  a b u s iv e  o r  r e t a l ia t o r y  d i s c h a r g e  b e c a u s e  t h e r e  is  n o  t h e o r y  u n d e r  w h ic h  t o  r e c o v e r .T h e  T e x a s  C o u r t  o f  A p p e a l s ’ d e c i s i o n  in  M a v s  v .  X a t i o n a l  L i v i n g  C e n t e r s ,  I n c .9 d e m o n s t r a t e s  t h e  h a r s h n e s s  o f  s u c h  a  r u l e .  I n  M a n s  a  n u r s e 's  a i d e  w a s  d i s c h a r g e d  f o r  c o m p l a i n i n g  t o  h e r  s u p e r v is o r s  a b o u t  p a t i e n t  n e g l e c t .  T h e  c o u r t  a f f i r m e d  t h e  t r ia l  c o u r t ’ s g r a n t  o f  s u m m a r y  j u d g m e n t  f o r  t h e  e m p l o y e r  a n d  d e c l i n e d  t o  “ r e c o g n i z e  a  n e w  c a u s e  o f  a c t i o n  f o r  r e t a l ia t o r y  d i s c h a r g e "  a b s e n t  a  d e t e r m i n a ­t io n  b y  e i t h e r  t h e  s t a t e  le g i s la t u r e  o r  s u p r e m e  c o u r t . 10 A l t h o u g h  it r e c o g n i z e d  t h e  i m p o r t a n c e  o f  p o l i c i n g  t h e  o p e r a t i o n  o f  n u r s i n g  h o m e s ,  t h e  c o u r t  w o u l d  a d m it  o n l y  t h a t  it  s t o o d  “ a t t h e  c r o s s r o a d s
8. A t  this w ritin g , at least nine state courts refuse to recognize a public policy e xcep tion  to the traditional rule in the ab sen ce o f  le g is la tio n . S e e  H inrtchs v. Tran- q uirlairc H o s p .. 352 S o . 2d 1130 (A la. 1977); L am p e v. Presbvterian M edical C e n te r . 41 C o lo . A p p . 465. 590 P.2d 513 (19781; H an ey  v. L a u b . 312 A .2 d  330 (Del. S u p e r. C t . 1973); D eM arco v. Puhlie Su p erm arkets. In c .. 384 S o . 2d 1253 (Fla. 1980); C .o u d ro e  v. G e o rg ia  Power C o . .  148 G a . A p p . 193. 251 S .E .2 d  51 (1978); A brisz v. P ulley Freigh t L in es. In c .. 270 N .W .2 d  454 (Iowa 1978); G il v. M eial Serv. C o r p ., 412 S o . 2d 706 (La. A p p . 1982), c e r t ,  d e n i e d , 414 S o . 2d .879 (La. 1982); G re e n  v. A m e re d a -H e ss  C o r p .. 612 F .2 d  212 (5th C ir . 1980); P h u n g v. W aste M an­agem en t. In c ., 23 O h io  St. 3d 100. 491 N .E .2 d  1114 (1986).9 . 633 S .W .2 d  674 (T ex . C t . A p p . 1982).10. I d .  at 677. In its analysis o f  p la in tiff's  public policy argu m en t, the court recogn ized  that "(t]h crc  is a trend toward lim iting the em ployer's right to discharge his e m p lo yees.'' I d .  at 676 n . l .  H ow ever, the court held  that such a tren d, without specific g u id an ce , was not reason en o u gh to exceed its ’ ’p roper authority within the legal fram ew o rk ." I d .  at 676. T h e harshness o f  the rule in this case is fu rther e xem ­plified by the fact that, while the T e x a s  cou rt refused to recognize nn excep tio n  for em ployees w ho report the w rongdoin g o f  their em plovers. a state statute existed that required n u rsin g  hom e em ployees to report cases o f  neglect to the state licens­in g agen cy or to law enforcem ent officials. Failure to report is a m isdem eanor. I d .  at 675. S e e  T e x . R e v . C iv . S t a t .  A n n . art. 4 44 2C  § 16 (Sttpp. 1982). T h u s , the em ployee in M a n s  was caught between the threat o f  legal sanctions and discharge.
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5.5
n a l a t -  ;z e  a n y  
narged t h e r e  e c a u s e
■ L i v i n g  M a n s  a •rv iso rs  r a n i  o f  g n iz e  a  r r m in a -  o u g h  it • m r s in g  s s r o a d s

i x  policy 
; v. Tran- ■ M edical \.2d 330 i 253 (Fla. •1 (1978): ietal derv. .a . J9 8 2 j; astc M an-
the court discharge 1. without within the Her c\em - epm m  lo r  te existed .Ur licens- -..•anor. I d .  fin is . the lls d u r g e .

o f  t w o  im p o r t a n t  p u b l i c  p o l i c i e s : " ' 1 t h e  p r o p e r  a n d  s a f e  f u n c t i o n i n g  o f  t h e  s t a t e  s h e a l t h  c a r e  f a c i l i t i e s ,  a n d  t h e  t r a d i t io n a l  d o c t r i n e  o f  j u d i c i a l  r e s t r a in t  a n d  d e f e r e n c e  to  t h e  le g i s l a t i v e  f u n c t i o n  o f  p r o m u l ­g a t i n g  s t a t e  la w s  a n d  c r e a t i n g  p u b l i c  p o l i c y .  T h e  c o u r t  h e l d  th a t  t h e  la t t e r  p o l i c y  w a s  o v e r r i d i n g .12A  m o r e  r e c e n t  a p p l i c a t i o n  o f  th is  r e a s o n i n g  is  f o u n d  in  t h e  O h i o  S u p r e m e  C o u r t ' s  o p i n i o n  in  P h u n g  v .  W a s t e  M a n a g e m e n t ,  f n c . 1* in  w h ic h  t h e  c o u r t  h e ld  t h a t  a n  e m p l o y e e  d i s c h a r g e d  f o r  r e p o r t i n g  v io la t io n s  o f  c e r t a i n  e n v i r o n m e n t a l  r e g u l a t i o n s  to  h is  s u p e r v i s o r  d id  n o t  s t a r e  a  c a u s e  o f  a c t i o n . 14 T h e  c o u r t  r e a s o n e d  th a r  b e c a u s e  t h e  l e g i s l a t u r e  h a d  n o t  y e t  c r e a t e d  a n  e x c e p t i o n  f o r  a b u s iv e  d i s c h a r g e ,. o n e  d id  n o t  e x i s t . 15S i m i l a r l y ,  t h e  G e o r g i a  C o u r t  o f  A p p e a l s  in  G n o d r o e  v .  C c o r g i u  P o w e r  C o . 10 h e l d  t h a t  u s e c u r it y  o f f i c e r  w h o  c la i m e d  h e  w a s  d i s ­c h a r g e d  b e c a u s e  h e  w a s  a b o u t  t o  u n c o v e r  e v i d e n c e  o f  c r i m i n a l  a c t i v ­it ie s  b y  a s u p e r i n t e n d e n t  o f  h is  e m p l o y e r  d id  n o t  h a v e  a  c a u s e  o f  a c t i o n .  T h e  c o u r t  in  G o o d r o e .  l ik e w is e  d e f e r r e d  t o  t h e  l e g i s l a t u r e 's  f a i lu r e  t o  p r o v i d e  s u c h  a n  e x c e p t i o n  t o  t h e  a t - w i l l  r u l e . 17
B .  L i m i t e d  E x c e p t i o n  R e c o g n i z e dS e v e r a l  s t a t e s ,  h o w e v e r ,  d o  r e c o g n i z e  a  g e n e r a l  p u b l i c  p o l i c y
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11. I d .  at 676 (em phasis added). T h e  court posed its determ inative question as “ w hether the tim e has co n .e  for the nursing hom e policy [requiring em ployees to report n eglectl to override (he em ploym ent at-will d o ctr in e ."  I d .  It fo u n d  it cou ld  not answer alhrniativclv without m ore gu idance.12. I d .13. 23 O h io  S t . 3d 100. 491 N .E .2 d  1114 (1986).14. I d .  at 103.491 N .E .2 d a t  1117. T h e court o f  ap p eals, in fin d in g  that such a cause o f  action existed , stated that "[p ju b lic  poliev requires that there be ar. e x c e p ­tion to the absolute right o f  an em ployer to discharge an em ployee at will when such em plovee is d ischarged foe reporting to his cm p lover or prop er authorities that the em p lovcr is con d u ctin g  its business in violation o f  the la w ." I d .  at 101, 491 N\E.2d at 1115-16 (quoting from  the court o f  ap p eals’ un published opinion).15. T h e  cou rt stated sim ply that “ an at-will em ployee who is d ischarged for reporting io  his em ployer that it is con ducting its business m violation o f t . . . -  law does not have a cause o f  action against the em plover for w rongful d isch a rg e ."  I d .  at 103. 491 N .£ .2 d  at 1117.16. 148 G a . A p p . 193. 251 S .E .2 d  51 (1978).17. I d .  at 194, 251 S .E .2 d  at 52. S e e  Perdue v. J .C .  Penney C o . .  470 F. S u p p . 1234 ( S .D .N .Y . 1982). In P e r d u e ,  plaintiffs, who had con d u cted  an internal audit o f  the em ployer, uncovered an illegal bribery or kickback sch em e. T h e v  claim ed that they were discharged to cover up their con clusion . T h e  court ap p lied  T exas law and held  that the w rongful purpose on the part o f  the em ployer was irrclevam . S e e  a l s o  M artin  v. Platt. 386 N .E .2 d  1026 (Ind. A p p . 1979) (em ployees claim ed that they were discharged for reporting a supervisor who was receiving kickbacks; the court held that what constitutes public poliev is a decision better left to the legislature); Pavolini v. Bard A ir C o r p .. 451 N .Y .S .2 d  288. 88 A .2 d  714 (1982) (after n o tin g  the m erits o f  ih c  case and the harshness o f  the rule, the court refused to recogn ize a cause o f  action by a discharged at-will em ployee on public policy gro u n d si.
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e x c e p t i o n  to  t h e  a t - w ill  r u l e .  T h e s e  e x c e p t i o n s  a r e  v a r ie d  in  s c o p e , a n d  n o t  a l l  a r e  b r o a d  e n o u g h  t o  i n c l u d e  w h is t le b lo w in g  a c t i v i t y ,IM S o m e  s t a t e  c o u r t s  c r e a t e  a  p u b l i c  p o l i c y  e x c e p t i o n  so  n a r r o w  th a t  it is  o f t e n  im p o s s i b le  f o r  t h e  w h i s t l e b lo w e r  to  e n l is t  its  p r o t e c t io n .  F o r  e x a m p l e ,  in  G e a r y  v .  U n i t e d  S l a t e s  S t e e l  C o r p  , l 'J  t h e  s e m in a l  c a s e  in  w h i s t l e b lo w e r  l i t i g a t i o n ,  t h e  P e n n s y lv a n i a  S u p r e m e  C o u r t  c o n s i d ­e r e d  t h e  d i s c h a r g e  o f  a s a l e s m a n  w h o  h a d  r e p e a t e d lv  v o ic e d  ro  h is  s u p e r i o r s  h is  c o n c e r n s  o v e r  t h e  s a f e t y  o f  a  p a r t ic u la r  p r o d u c t  h e  w as s e l l i n g .  W h e n  h is  p r o t e s t a t i o n s  w e r e  i g n o r e d ,  h e  t o o k  t h e  m a t t e r  to  a  c o m p a n y  v i c e - p r e s i d e n t . ' 0 T h e  p r o d u c t  w as r e e v a lu a t e d  a n d  ta k e n  o f f  t h e  m a r k e t ,  b u t  G e a r y  w a s  d is c h a r g e d  s h o r t ly  t h e r e a f t e r ,  a l l e g ­e d ly  in  r e t a l ia t io n  f o r  d i s r u p t i n g  a n d  i g n o r i n g  p r o c e d u r e .* 1 T h e  c o u r t  r e j e c t e d  G e a r y ’ s p u b l i c  p o l i c y  a r g u m e n t ,  b u t  d id  n o t .  a s  th e  c o u r t s  in  M a n s  a n d  P h i m g  d i d , 2'  c o m p l e t e l y  d e c l i n e  t h e  in v i t a t io n  to  c r e a t e  any e x c e p t i o n . ' 3 I t  m e r e l y  f o u n d  t h a t  in  th is  c a s e  it  w a s  not. c o n v i n c e d  t h a t  “ a  c l e a r  m a n d a t e  o f  p u b l i c  p o l i e v ”  h a d  b e e n  v io la t e d  b y  t h e  e m p l o y e r .24 T h e  c o u r t  n o t e d  t h e  “ p r a i s e w o r t h in e s s ”  o f  G e a r y ' s  i n t e n t i o n s ,  b u t  f o u n d  t h a t  a  n e w  c a u s e  o f  a c t io n  w as n o t  th e  m o s t  a p p r o p r i a t e  m e t h o d  f o r  e m p l o y e e s  to  e x p r e s s  t h e ir  v ie w s  o n  t h e  q u a l i t y  o f  t h e ir  e m p l o y e r ’ s p r o d u c t s .25 T h e  c o u r t  a ls o  n o t e d  t h a t  G e a r y  w a s  n o t  a n  e x p e r t 2*5 o n  t h e  s u b je c t  o f  p r o d u c t  s a fe t y  a n d  t h a t  h e  h a d  g o n e  o u t s i d e  o f  t h e  u s u a l  c h a in  o f  c o m m a n d  e s t a b l is h e d  f o r  v o i c i n g  o p i n i o n s  a n d  c o n c u n s . 27 I t  c o n c l u d e d  t h a t  t h e  c a s e  d id
18. F o r a scaie-by-siate analysis o f  those jurisdictions that recognize an excep­tio n . how ever lim ited, to the traditional ru le , see 9 A  Indiv. Em pl. Rts. M an . (BNA)§ 540-90 (1987). T h e  degree o f  p ro tectio n  provided by these courts varies from state to state.19. G e a rv  v. U nited States Ste e l C o r p .. 456 l*a. 171, 819 A .2d 174 11974).20. I d .  at 173, 319 A .2 d  at 175.21. I d .  at 180. 3 1 9 A .2 d a t  178.22. S e t  s u p r a  text accom p an ying notes 9-15.23. T h e  court discussed G e a ry 's  claim  that his actions were undertaken with g o o d  intent and were obviously o f  som e m e m  given the subsequent change made in the p rod u ct. Y et the court refused to credit the argum ent, concluding that:It m ay be granted that there are areas o f  an em ployee's lire in which his em p loyer has no legitim ate in terest. A n  intrusion into one o f  those areas by virtu e o f  the em ployer’s pow er or d ischarge m ight plausibly give rise to a cause o f  action, particularly w here som e recognized facet ot public policy is threatened. T h e  notion that substantive due process elevated an em ­p loyer’s privilege o f  hiring a n d  dischargin g his em ployees to an absolute constitutional right has lon g since b e e n  discredited.C e a r y .  456 Pa. at 184. 319 A .2d  at 180.24. I d .  at 184-85. 319 A .2d at 180. " W e  hold onlv that where the com plaint itse lf discloses a plausible and legitim ate reason for term inating an at-will em ploy­m ent relationship and no clear m an date o f  public poliev is violated therebv. an em ployee at will has no right o f  action against his cm p lovcr lor w rongful dis- ch arge .’ ’ I d .25. I d .  at 183. 319 A .2 d  at 180.26. Id. at 181. 319 A .2 d  at 178-79.27. I d .  at 180. 319 A .2 d  at 178.
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n o t  c le a r l y  i n v o l v e  a n y  s i g n i f i c a n t  d a n g e r  o r  w r o n g d o i n g  o n  t h e  p a r t  o f  t h e  e m p l o y e r ,  a n d  t h e r e f o r e  e x p r e s s ly  r e f u s e d  t o  f a s h i o n  a  p r i v i ­l e g e  b a s e d  u p o n  a n  e m p l o y e e ’s r ig h t  t o  e x p r e s s  h is  v ie w s .* 11 T h e  d e c i s i o n  in  G e a r y  is  s i g n i f i c a n t ,  t h o u g h , b e c a u s e  t h e  c o u r t  a t  le a s t  i m p l i e d  a  w i l l i n g n e s s  t o  e n t e r t a i n  a n  e x c e p t i o n  w h e n  a  “ c l e a r  m a n ­d a t e ”  o f  p u b l i c  p o l i c y  w a r r a n t s .* 0C r i t i c s  o f  G e a r y ' s  s t r ic t  s t a n d a r d  fa u lt  t h e  o p i n i o n  f o r  its  a p p a r ­e n t  r e q u i r e m e n t  t h a t  t h e r e  b e  a  " p r o n o u n c e m e n t "  o f  p o l i c y  b y  t h e  l e g i s l a t u r e  b e f o r e  t h e  c o u r t  ta k e s  a c t io n .'10 T h e y  a r g u e  t h a t ,  a s  a  p r a c t i c a l  m a t t e r ,  t h e  d i s c h a r g e d  e m p l o y e e  w o u l d  t h e n  b e  r e q u i r e d  t o  a l l e g e  t h a t  t h e  e m p l o y e r  v io la t e d  a s p e c i f i c  l e g i s l a t i v e  p r o h i b i t i o n  o r  t h a t  h e  w a s  d i s c h a r g e d  f o r  e x e r c i s i n g  a  s p e c i f i c  s t a t u t o r y  r i g h t  o r  f u l f i l l i n g  a  s p e c i f i c  s t a t u t o r y  d u t y .31 S o m e  c o u r t s  i n d i c a t e  t h a t  a  p u b l i c  p o l i c y  e x c e p t i o n  w il l  b e  r e c o g n i z e d  o n l y  u n d e r  t h e s e  c i r c u m ­s t a n c e s .  I n  C a m p b e l l  v .  E l i  L i l l y  C o .32 t h e  I n d i a n a  C o u r t  o f  A p p e a l s  r e j e c t e d  a w r o n g f u l  d i s c h a r g e  c la im  b y  a  r e s e a r c h e r  a t  a  d r u g  m a n u ­f a c t u r i n g  c o m p a n y .  T h e  r e s e a r c h e r  w as f i r e d  f o r  r e p o r t i n g  h is  su *
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28. /«/. at 188. 319 A.2d at 180. T h e  M ichigan S u p re m e  C o u r t m ade a sim ilar ru lin g  in Such dolxki v. M ich igan  C o n so l, Gas C o ..  4 1 2  M ich . 6 92 , 316 N .W .2 d  710(1982). T h e  court re jected  an em ployee's daim  that h e  was discharged  for his co m ­plaints con cern in g  the com p an y's internal auditing practices a n d  that the discharge was in violation o f  p u b lic  policy . T h e  em ployee b a se d  his com p lain t on two sou rces, the C o d e  o f  E thics o f  the Institute o f  In te r n a l A u d ito rs and the R e g u la ­tions o f  the P ublic Service  C o m m issio n . I d .  at 6 96 . 316 N ,\V .2 d  at “ 12. T h e  cuurt stated that for it 10 su p p o rt an action lor retaliatory d isch a rg e , the em p loyee must establish  a vio lation  o f  a  "cle a rly  m andated public p o lic y ."  I d .  A  d isp ute over in­ternal aud itin g p ro ced u res, it argu ed , was at best a "co r p o r a te  m anagem ent dis­p u te ."  I d .29. Geary, 456 Pa. at 185. 319 A.2(l at ISO. S e e  a l s o  R ossi v . Pennsylvania State U n iv .. 340 Pa. S u p e r. 3 9 .4 8 9  A .2 d  828 (1985) (p la in tiff's  claim  that he was fired for a ttem p tin g  to prevent a "w aste o f  taxpayer's m o n e y "  th rough frequent criticism  or com plaints to m an agem en t was denied as not e sta b lish in g  a sufficient violation o f  a c lear m an date o f  p u b lic  policy); Rachford v. E v e rg re e n  lnt'1 A irlin e s. In c .. 596 F. Su p p . 384 (N .D , 111. 1984) (plaintiff, fired for re p o rtin g  aircraft defects to the F A A , had no viable claim  sin ce h e  co u ld  not show that th e  d ischarge violated a clear m an date o f  p u b lic  poliev); Percival v. General M o to r s  C o r p ., 400 P. S u p p . 1322, 1324 (E .D . M o . 1975), ajf’d, 539 F .2d  1126 (8th C ir . 1976) (plain tiff's  claim  that he was fired fo r tryin g to correct m isinform ation g iv e n  by the com pany to the public an d  govern m en t was rejected sin ce there existed n o  violation  o f  a clear m andate o f  p u b lic  policy in the absence o f  "co n tractu al, statutory or p ublic policy con sid eratio n s").30. S e e ,  e . g . .  N o te . P r o t e c t i n g  t h e  P r i v a t e  S e c t o r  E m p l o y e e  H'/io " B l o w s  t h e  W h i s t l e " ;  .4 C a u s e  o f  A c t i o n  B a s e d  U p o n  D e t e r m i n a n t s  o f  P u b l i c  P o l i c y , 1977 W is . L . R e v . 777. 802.31. (The) use o f  such terms as "clear m a n d a te " o r "e x p re s s e d "  p olicy , i f  taken as th o se term s are conventionally used , refers to legislatively defined public p oliev. I f  this is how the G e a n  , .  .  [cou rt] m ean(s| to lim it the e x ­cep tio n , th en  [it has], by in feren ce, rejected th e  ap p licatio n  o f  the public poliev excep tion  to cases which present n o n -le g isla tive lv  defined public poliev issues.
Id. at 802.32. Campbell. 413 N .E .2 d  1054 (Ind. A pp. 1980).



558 U N I V E R S I T Y  O F  D E T R O I T  L i  W  R E V I E W  [Vol. 65:551

p e r v i s o r ’ s m i s c o n d u c t  a n d  q u e s t io n i n g  t h e  s a f e t y  o f  s o m e  o f  th e  d r u g s / '*  T h e  c o u r t  f o u n d  th a t th e  p l a i n t i f f  h a d  n o t  d e m o n s t r a t e d  a “ s t a t u t o r y  s o u r c e  f o r  t h e  a lle g e d  r i g h t s  h e  c la i m s  t o  h a v e  e x e r ­c i s e d ," 34 n o r  a  " s t a t u t o r y  s o u r c e  fo r  t h e  d u t y  h e  c la i m s  t o  h a v e  f u l ­f i l l e d . ” 35 T h e  c o u r t ,  t h e r e fo r e , r e f u s e d  t o  " r e c o g n i z e  t h e  g e n e r a l  p u b l i c  p o l i c y  e x c e p t i o n  . . .  to  th e  v e n e r a b l e  a t  w il l  e m p l o v m e m  d o c ­t r i n e  w e  r e c o n f i r m  t o d a y .” 3"  A g a in , t h e  c a s e  is  s i g n i f i c a n t  b e c a u s e  it im p l ie s  a  w i l l i n g n e s s  t o  c r e a t e  s o m e  k i n d  o f  e x c e p t i o n  s o  l o n g  a s  t h e r e  is a  s t a t u t o r y  b a s is  fo r  th e  e m p l o y e e ' s  a c t i o n s .37A n  e v e n  m o r e  r e s t r ic t iv e  i n t e r p r e t a t i o n  o f  t h e  s t a t u t o r y - b a s e d  r e q u i r e m e n t  is f o u n d  in  M u r p h y  v .  A m e r i c a n  H o m e  P r o d u c t s  C o r p . 3H In  M u r p h y  t h e  N e w  Y o r k  C o u r t  o f  A p p e a ls  c o n s i d e r e d  t h e  c a s e  o f  a n  a t -  w il l  e m p l o v e e  w h o  r e p o r t e d  th e  i l l e g a l  m a n i p u l a t i o n  o f  a  c o m p a n y  p e n s i o n  p l a n  b y  h i g h - r a n k in g  o ff ic e r s  t o  h is  s u p e r i o r s .3(4 A l t h o u g h  t h e  c o u r t  f o u n d  t h a t  t h e  a c tio n s  o f  t h e  o f f i c e r s  o n l y  a m o u n t e d  t o  u n o r t h o d o x  a c c o u n t i n g  p r o c e d u r e s , it  s t a t e d  t h a t  in  o r d e r  to  s u c ­c e e d  M u r p h y  n e e d e d  t o  s h o w  th a t h e  w a s  f i r e d  e i t h e r  f o r  s o m e  " c o n ­s t i t u t i o n a l l y  im p e r m i s s i b l e  p u r p o s e ”  o r  t h a t  a  s t a t u t o r y  p r o s c r i p t i o n  a g a i n s t  f i r i n g  f o r  t h a t  p a r t ic u la r  r e a s o n  e x i s t e d .40 O t h e r w i s e ,  t h e  e m p l o y e r 's  r i g h t  to  f ir e  h im  is u n a f f e c t e d .41
33. I d .  at 1057.34. I d .  at 1061.35. I d .  T h e  court in C a m p b e l l  relied on th e  d e cis io n  in P e n v m l ,  discussed s u p r a  at n ote 29. w hich used sim ilar language to lim it p ro te ctio n  u n der the public policy exception to cases in which the discharge was “ m o tivated  by the fact that an em ­ployee did so m eth in g  that public policy e n c o u ra g e s  or refused to do som ethingthat public policy  forbids o r  condem ns." P t r c i v u i .  539 F .2 d  at 1129-30.36. C a m b r i l .  413 N .E .2 d  at 1061.37. T h e  cou rt indicated its reliance on its e a r lie r  d ecision  in Fram pton v, C e n ­tral Indiana G a s  C o . .  260 In d . 249, 297 N .E .2 d  4 2 5  (1973). in which it established the “ statutory righ t or statutory duty" test. It  c o n clu d e d  only that under the facts before it, p la in tiff had not satisfied the test, a n d  re fu se d  to create the general e xce p ­tion urged bv plaintiff. C a m p b e l l ,  413 N.E.2d a t 1061.T h e  cou rt’s decision in C a m p b e l l  is reaffirm ed b y  the recent decision o f R om ark v. Public S e rv . C o . o f  In d ., 499 N'.E.2d 768 ( In d . A p p . 1986), in which p la in tiff alleged he was fired for reporting to his su p e rio rs  several safety and security problem s at the em ployer's nuclear power p la n t . T h e  cou rt o f  appeals dism issed ins com plaint and con cluded that a “ narrowly c o n stru e d  e x c e p tio n "  to the at-will rule existed only "w hen (he emplovee is d isc h a rg e d  solely fo r exercising a statuto- rilv conferred r ig h t."  I d .  at 773.38 58 N .Y .2 d  293. 448 N .l'.2 d  86. 461 N .Y .S .2 d  232 (1983).39. I d .  at 297-98. 448 N .E .2 d  at 87-88. 461 N .Y .S .2 d  at 233-34.40. I d .  at 305, 448 N .E .2 d  at 91. 461 N .Y .f> .2 d  at 237. " In  sum . under New York taw as it now stands, absent a constitutionally  im perm issib le purpose, a statu­tory p roscrip tion , o r  an express limitation in  th e  in dividual contract o f em p lo y­m ent. an em ployer's right at anv time to te rm in a te  an em p loym en t at will rem ains u n im p aired ."41. I d .  T h e  New  York court was particularly carefu l ab o u t in fringing upon the territory o f  the legislature in making policy d e c is io n s , ackn o w led gin g that b o dv’s "in fin itely  greater resources and procedural m e a n s  to d iscern  the public w ill,"  I d .
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I n  s o m e  c a s e s  it  is i m p o s s i b l e  to  e s t a b l i s h  t h e  e x i s t e n c e  o f  th e  p l a i n t i f f ’ s r i g h t  o r  d u t y .  F o r  e x a m p l e ,  in  P i e r c e  v .  O r t h o  P h a r m a c m t u ' c . i  C o r p . 4 *  t h e  N e w  J e r s e y  S u p r e m e  C o u r t  h e l d  t h a t  a  p h y s ic ia n  d id  n o t h a v e  a  c a u s e  o f  a c t i o n  w h e n  s h e  r e s ig n e d  a f t e r  O r t h o  r e m o v e d  h e r  f r o m  a  t e a m  w o r k i n g  o n  t h e  d e v e l o p m e n t  o f  a  d r u g  th a t  s h e  c la im e d  m i g h t  b e  h a r m f u l .43 T h e  c o u r t  a r g u e d  t h a t  t h e  p h y s i c i a n ’ s H i p p o ­c r a t i c  O a t h  w a s  n o t  c o m p a r a b l e  to  a  s t a t u t e  a n d  t h u s  w a s  a n  in s u ff i­c i e n t  b a s is  u p o n  w h i c h  t o  c l a i m  a  p u b l i c  p o l i c y  e x c e p t i o n .44S o m e  c o u r t s ,  w h i l e  s t i l l  r e q u i r i n g  a  l e g i s l a t i v e  b a s is  f o r  a  f in d in g  o f  p u b l i c  p o l i c y  v i o l a t i o n s ,  a l lo w  th e  w h i s t l e b l o w i n g  p l a i n t i f f  to  s a t ­is f y  h is  b u r d e n  b y  e s t a b l i s h i n g  s o m e t h i n g  l e s s  t h a n  a n  e x p l i c i t  s t a t u ­t o r y  r i g h t  o r  d u t v .  I n  s o m e  j u r i s d i c t i o n s ,  t h e  m e r e  e x i s t e n c e  o f  a s t a t u t e  s p e c i f i c a l l y  p r o h i b i t i n g  t h e  r e p o r t e d  a c t iv i t y ,  e v e n  i f  th e  a c ­t i o n  is  n o t  b r o u g h t  u n d e r  i t ,  w il l  p r o v id e  a  b a s is  u p o n  w h ic h  to  a i - g u e  t h e  e x i s t e n c e  o f  a  p o l i c y  f a v o r i n g  a  r e m e d y  f o r  d i s c h a r g e .  T h e s e  c o u r t s  r e a s o n  t h a t  t h e  e x i s t e n c e  o f  a  l e g i s l a t i v e  p r o h i b i t i o n  is p e r ­s u a s iv e  e v i d e n c e  o f  a  p u b l i c  p o l i c y  a g a in s t  s u c h  a c t iv i t y .  I n  Harless F i r s t  N a t i o n a l  B a n k 45 t h e  c o u r t  e x a m in e d  v i o l a t i o n s  o f  s t a t e  a n d  f e d ­e r a l  c o n :  u n e r  c r e d i t  a n d  p r o t e c t i o n  la w s  b y  a  W e s t  V i r g i n i a  b a n k . A  b a n k  e m p l o y e e  b r o u g h t  t h e  v io la t io n s  t o  t h e  a t t e n t i o n  o f  s e v e r a l o f  h is  s u p e r i o r s  a n d  a  b a n k  a u d i t o r 40 a n d  w a s  d i s c h a r g e d  f o r  r e p o r t ­i n g  t h e  v i o l a t i o n s .47 T h e  c o u r t  a c c e p t e d  t h e  p l a i n t i f f ’ s a r g u m e n t  t h a t  h is  d i s c h a r g e  v i o l a t e d  t h e  s t a t e 's  p u b l i c  p o l i c y ,  c o n c l u d i n g  th a t t h e  l e g i s l a t u r e ’ s a d o p t i o n  o f  t h e  c o n s u m e r  p r o t e c t i o n  a n d  c r e d it  la w s  c r e a t e d  a  “ c l e a r  a n d  u n e q u i v o c a l  p u b l i c  p o l i c y  t h a t  c o n s u m e r s
at 302. 448 N .£ .2 d  at 90. 461 N .Y .S .2 d  at 236. As such , it con clu d ed : "11 the rule o f  nonliability for term in ation  o f  at-w ill em ploym ent is to be tem pered, it should he accom plished th ro u g h  a p rin cip led  statutory sch em e, adopted after opportunity tor public ventilation, rather than in  consequence o f  ju d ic ia l resolu tion o f  the partisan argum ents o f  in dividual adversarial litigants," I d .  T h e  cou rt’s position lu r e  »» m uch like that o f  th e  courts in  M a n s  and Phung. S e c  s u p r a  text accom pan ying notes 9-14 for a d iscussion o f  these cases.42. 84 N .J .  5 8 , 417 A .2 d  505 (1980).43. I d .  at 6 1 . 7 6 . 417 A .2 d  at 507. 514.44. I d .  at 76. 417 A .2d at 514. C o m p a r e  Such dolski v. M ich igan  C o n s o l. G as C o .. 412 M ich . 692. 316 N .\V .2 d  710 (1982), discussed s u p r a  note 28. An even move difficult determ in ation  fo r the em plovee is fo u n d  in W elch  v. Brow n's N utsing H o m e . ‘20 O h io  A p p . bd 15. 484 N .E .2 d  178 (1984). T h e  W e l c h  court found that sin ce the statute, w hich p ro vid ed  that no nursing h o m e  o r em p loyee o f  a nursing hom e may retaliate against any person for rep o rtin g  a lleged  violations to the C o m ­m ission on A g in g , was an a d m i n i s t r a t i v e ,  not leg islative , o n e . it d id  not create * mtsr o f  action for retaliatory d isch arg e . I d .  at 17. 484 N .E . 2d at 180. S e e  a l s o  R o h ctts - Atlantic R ichfield  C o . .  88 W a sh . 2d 8 8 7 .8 9 7 . 568 P .2 d  764. 770 (1977) urn cause "I action existed sin ce p la in tiff did n o t claim that he was d ischarged for •'cxerrisinn a statutory rig h t" o r  fo r "re fu s|in g ] to engage in crim in al activity").45. 246 S .E .2 d  270 i.W. Y a .’ 1978).46. I d .  at 272.47. I d .
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. . .  [ a r e ]  co  b e  g i v e n  p r o t e c t i o n .” 48 S u c h  " m a n i f e s t  p u b l i c  p o l i c y , ”  it a r g u e d ,  s h o u l d  n o t  b e  f r u s t r a t e d  b y  a l l o w i n g  a n  e m p l o y e e  to  b e  f i r e d  f o r  a t t e m p t i n g  t o  e n s u r e  c o n s u m e r  p r o t e c t i o n .40S i m i l a r l y ,  t h e  C o n n e c t i c u t  S u p r e m e  C o u r t  in  S h e e t s  v .  T e d d y ' s  F r o s t e d  F o o d s .  I n c . f j 0  h e l d  t h a t  a n  e m p l o y e e  h a d  s t a t e d  a  c la i m  f o r  w r o n g f u l  d i s c h a r g e  w h e n  h e  w a s  d is m i s s e d  a f t e r  r e p o r t i n g  t o  h is  e m p l o y e r  s e v e r a l  s t a t e  la w  v i o l a t i o n s ,  i n c l u d i n g  t h e  m i s l a b e l i n g  o f  f o o d  w e ig h t  a n d  t h e  u s e  o f  s u b s t a n d a r d  r a w  m a te r ia ls .- '’ 1 T h e  c o u r t  n o t e d  t h a t  s t a t e  la w  i m p o s e d  a  c r im i n a l  p e n a l t y  f o r  s u c h  v io la t io n s  a n d  c o n c l u d e d  t h a t  a n  e m p l o y e e  s h o u l d  n o t  b e  f o r c e d  t o  c h o o s e  b e t w e e n  t h e  r is k  o f  c r i m i n a l  s a n c t i o n s  a n d  t h e  lo s s  o f  e m p l o y m e n t .52 N lo r e  r e c e n t l y ,  t h e  I l l i n o i s  S u p r e m e  C o u r t  in  W h e e l e r  v .  C a t e r p i l l e r  T r a c t o r  C o .53 h e l d  t h a t  a c a u s e  o f  a c t io n  e x i s t e d  f o r  r e t a l ia t o r y  d is ­c h a r g e  w h e n  a  r a d i o g r a p h e r  w a s  f i r e d  f o r  r e f u s i n g  t o  o p e r a t e  a  u n it  c h a t  u t i l i z e d  l i v e ,  r a d i o a c t i v e  c o b a l t  in  v i o l a t i o n  o f  N u c l e a r  R e g u l a ­t o r y  C o m m i s s i o n  s t a n d a r d s .
C . B r o a d  E x c e p t i o n  R e c o g n i z e dF i n a l l y ,  s o m e  j u r i s d i c t i o n s  r e c o g n i z e  a  v e r y  b r o a d  p u b l i c  p o l i c y  e x c e p t i o n ,  a f f o r d i n g  s u b s t a n t i a l  p r o t e c t i o n  to  t h e  e m p l o y e e  w h o  r e ­p o r t s  a n  e m p l o y e r 's  w r o n g d o i n g ,  r e g a r d l e s s  o f  s t a t u t o r y  a u t h o r i t y .  I n  c a r v i n g  o u t  s u c h  a n  e x c e p t i o n ,  c o u r t s  g e n e r a l l y  d e t e r m i n e  t h a t  it is  p r o p e r ,  i f  n o t  o f t e n  n e c e s s a r y ,  to  l o o k  o u t s i d e  t h e  l e g i s l a t i v e  a r e a  f o r  a  d e f i n i t i o n  o f  p u b l i c  p o l i c y .  P a r t i c u la r l y  i l lu s t r a t iv e  o f  t h is  c o n ­c l u s i o n  is  W a g n e r  v .  C i t y  o f  G l o b e d  in  w h i c h ,  t h e  A r i z o n a  S u p r e m e  C o u r t  e n d o r s e d  p l a i n t i f f ' s  a r g u m e n t  t h a t  h is  d is c h a r g e  v io la t e d  t h e  s t a t e ’ s p u b l i c  p o l i c y .  W a g n e r ,  a  n e w l y - h ir e d ,  p r o b a t io n a r y '  e m ­p l o y e e  w ith  t h e  G l o b e  p o l i c e  d e p a r t m e n t ,  w a s  f i r e d  a f t e r  u n c o v e r i n g

48. I d .  at 276.49. I d .50. 179 C o n n . 471, 427 A .2 d  385 (1980).31. I d .  at 4 7 3 , 427 A .2 d  at 386.52. T h e  cou rt fou nd  that the statute, which m ade the em ployer’s actions crim i­nal. was in tended to “ safeguard the pub lic health and prom ote the public welfare by p ro tectin g  the con su m in g public from  injury by product use and the purchasing pu b lic  from  injury by m erchan disin g d e ce it."  I d .  at 478. 427 A .2d  at 388. T h e  court con clu d ed  that because the statute was clearly relevant to p la in tiff’s claim , it cou ld  not " ig n o r e  the statem ent o f  public poliev that it represen ts." I d .  at 478, 427 A .2 d  at 389.53. 108 III. 2d 502, 485 N .E .2 d  372 (1982). S f r  n l w  Kalm an v. G ra n d  U n ion C o .,  183 N .J . Su p e r. 153. 443 A .2 d  728 (1982). In K a l m a n ,  a pharm acist was fired for refusin g to close his pharm acy within the e m p lo v c rs  store. State statutes (as well as the pharm acy p ro fession ’s code o f  ethics) required the pharm acy to keep the sam e hours o f  operation as the store, l ’he Now Je rse y  court fou n d  that these laws sufficiently expressed pu b lic policy, which w ould he violated if  the em ployee had been fired for attem p tin g  to com plv with them .54. 150 An/.. 82. 772 P.2d 250 (1986).
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t h e  i l l e g a l  a r r e s t  a n d  d e t e n t i o n  o f  a  p r i s o n e r .55 H e  b r o u g h t  t h e  p r i s ­o n e r  b e f o r e  a  m a g i s t r a t e  w h o ,  a f t e r  s o m e  p e r s u a s i o n ,  r e lu c t a n t ly  r e ­l e a s e d  t h e  p r i s o n e r .56 H o w e v e r ,  W a g n e r  w a s  t e r m i n a t e d  fr o m  h is  p o s i t i o n  s h o r t l y  t h e r e a f t e r .57W a g n e r  a r g u e d  t h a t  d e s p i t e  h is  a t - w i l l  s t a t u s ,  h is  d i s c h a r g e  w a s  w r o n g f u l .  H e  a d v a n c e d  t w o  t h e o r ie s  i n  s u p p o r t  o f  h is  c o n t e n t i o n :  b r e a c h  o f  c o n t r a c t  b y  t h e  e m p l o y e r  f o r  v i o l a t i o n  o f  t h e  r u le s  s e t  o u t  in  its  p e r s o n n e l  m a n u a l  (h is  " e m p l o y m e n t  c o n t r a c t ” ) ,58 a n d  v i o l a ­t i o n  o f  t h e  s l a t e ’s p u b l i c  p o l i c y  in  f a v o r  o f  r e p o r t i n g  i l le g a l  a n d  im ­p r o p e r  a c t i v i t i e s .  T h e  t r ia l  c o u r t  g r a n t e d  s u m m a r y  j u d g m e n t  in  f a v o r  o f  t h e  e m p l o y e r ,  a n d  t h e  c o u r t  o f  a p p e a l s  a f f i r m e d .60 T h e  • s u p r e m e  c o u r t ,  h o w e v e r ,  r e v e r s e d .'3'T h e  s u p r e m e  c o t  r t  w a s  v e r y  r e c e p t i v e  t o  p l a i n t i f f ’ s p u b l i c  p o l ­ic y  a r g u m e n t ,  s t a t i n g  a t  t h e  o u t s e t  t h a t  “ e m p l o y e e s  s h o u l d  n o t  h a v e  t o  c h o o s e  b e t w e e n  t h e i r  j o b s  a n d  t h e  d e m a n d s  o f  im p o r t a n t  p u b l i c  p o l i c y  in t e r e s t s ;  . . . t h u s  c o u r t s  h a v e  d e v e l o p e d  t h e  p u b l i c  p o l i c y  e x c e p t i o n  to  t h e  a t - w i l l  d o c t r i n e . ” 62 T h e  A r i z o n a  c o u r t ,  u n l i k e  o t h e r  c o u r t s ,  w a s  n o t  i n h i b i t e d  b y  t h e  la c k  o f  “ e x p l i c i t  s t a t u t o r y  e x ­p r e s s i o n ”  o f  s u c h  p o l i e v .  S u c h  e x p l i c i t  r e c o g n i t i o n ,  it  a r g u e d ,  w a s  “ n o  l o n g e r  r e q u i r e d .” 63T h e  c o u r t  in i t i a l l y  e x a m i n e d  s e v e r a l  g e n e r a l l y  r e c o g n i z e d  p o l i c y  e x c e p t i o n s  t o  t h e  r u l e ,  i n c l u d i n g  t h a t  f o r  t h e  w h i s t le b l o w e r .  I t  c o n ­c l u d e d  t h a t  w h i s t l e b l o w i n g  e m p l o y e e s  h a d  l a t e l y  " g a i n e d  a m e a s u r e  o f  j u d i c i a l  p r o t e c t i o n ,” 04 t h a t  s u c h  a c t iv i t y  s e r v e s  a  p u b l i c  p u r p o s e ,  a n d  t h a t  it  s h o u l d  e n j o y  e q u a l  s t a t u s  a m o n g  t h e  o t h e r  p e r h a p s  b e t ­t e r - e s t a b l i s h e d  e x c e p t i o n s .65 P r o t e c t i o n  f o r  t h e  a t - w i l l  e m p l o y e e  w h o  b lo w s  t h e  w h i s t le  o n  h is  e m p l o y e r  w o u l d  h e n c e f o r t h  b e  g r a n t e d ,  t h e  c o u r t  r u l e d ,  ” [ s ] o  l o n g  a s  e m p l o y e e s ’ a c t io n s  a r e  n o t  m e r e l v  p r i v a t e  o r  p r o p r i e t a r y ,  b u t  i n s t e a d  s e e k  to  f u r t h e r  t h e  p u b l i c  g o o d . ' . . . ” 06
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55. I d .  at 84. 772 P.2d at 252. T h e  p rison er was g iven  a ten-day sentence for vagrancy un der a statute that had been am en ded  or ab olish ed  over a year earlier. H e  was in ja il for iw em v-on e davs when W a gn er discovered the “ e rro r ."  I d .56. I d .57. I d .58. I d .  at 85-86. 772 P.2d at 253-54.59. I d .  at 87-90. 722 P .2d at 255-58.60. I d .  at 82. 722 P .2d  at 250.61. I d .62. I d .  at 87-88. 722 P.2d at 255-56. "W h a te v e r the nom enclature, our co n ­cern rem ains the same: cm p lo vces should not be d ischarged  because thev per­form ed an act that public policy would e n co u ra g e , or refused to do that which public poliev co n d e m n s."  I d .  at 88, 7 .1  P .2d at 25(5.0:1. I d .  T h is  langu age is particularly im portant because it shows that the court is aware that it is exp a n d in g the existing law to acco m m o d ate the new exception .04. I d .  at 83. 722 P.2d at 256.65. h i .  at 89. 722 P.2d at 257.00. I d .  In d eed , the court states that the decision on the part o f an em plovee to
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T h e  W u g n e r  c o u r t  n o t e d  t h a t  t h e  t a c t s  c le a r ly  e s t a b l i s h e d  th a t  t h e  e m p l o v e r  h a d  v i o l a t e d  t h e  la w . m a k i n g  it a  p a r t i c u la r ly  s t r o n g  c a s e  in  w h i c h  t o  j u s t i f y  t h e  c r e a t i o n  o f  a n  e x c e p t i o n  to  t h e  a i - w ii l  d o c t r i n e .  N e v e r t h e l e s s ,  it e x p l i c i t l y  a c k n o w le d g e d  t h a t  its  d e c i s io n  t o  a f f o r d  p r o t e c t i o n  to  w h i s t l e b l o w i n g  e m p l o y e e s  w a s  n o t  l i m it e d  to  s u c h  a  c a s e ,  b u t  w o u ld  e x t e n d  to  a n y  in s t a n c e  in  w h ic h  “ s o m e  ‘ i m ­p o r t a n t  p u b l i c  p o l i c y  in t e r e s t  in  t h e  la w ' h a s  b e e n  f u r t h e r e d  b y  t h e  w h i s t l e b l o w i n g  a c t i v i t y . ’ ’ 67 T i t u s ,  t h e  c o u r t  b i o a d l v  h e l d  t h a t  “ a ll e m p l o y e e s  w h o  a t t e m p t  t o  c o r r e c t  p r o b l e m s  o f  p u b l i c  in t e r e s t  fa l l  w it h in  t h e  a m b it  o f  t h e  p u b l i c  p o l i c y  e x c e p t i o n  to  t h e  a t - w ill  d o c t r i n e . ” 68W a g n e r  is  n o t  t h e  o n l y  i n s t a n c e  in  w h ic h  a  c o u r t  h a s  p r o v id e d  m a x i m u m  p r o t e c t i o n  (0  a n  e m p l o y e e  d i s c h a r g e d  f o r  w h i s t le b l o w in g .  T h e  W a g n e r  c o u r t ,  f o r  e x a m p l e ,  r e l ie d  h e a v i ly  o n  t h e  I l l i n o i s  S u p r e m e  C o u r t  c a s e  o f  P a l m a t e e r  v .  I n t e r n a t i o n a l  H a r v e s t e r  C o .'19 in  w h ic h  a n  e m p l o y e e  w a s  f i r e d  f o r  s u p p l y i n g  i n f o r m a t i o n  to  lo c a l  law- e n f o r c e m e n t  a u t h o r i t i e s  r e g a r d i n g  a n o t h e r  e m p l o y e e  a n d  a g r e e i n g  t o  a s s is t  in  t h e  in v e s t i g a t i o n  a n d  t r i a l .70 T h e  P a l m a t e e r  c o u r t  h e l d  t h a t ,  w h i le  n o  p a r t i c u l a r  c o n s t i t u t i o n a l  o r  s t a t u t o r y  p r o v is io n  “ r e ­q u ir e s  a  c i t i z e n  t o  t a k e  a n  a c t iv e  p a r t  in  t h e  f e r r e t i n g  o u t  a n d  p r o s e ­c u t i o n  o f  a  c r i m e ,"  p u b l i c  p o l i c y  m u s t  n o n e t h e l e s s  p r o t e c t  t h e  “ c i t i z e n  c r i m e - f i g h t c r s . " 71
expose illegal o r  unsafe practices on the part o f  hi« em ployer should n oi only be protected , but e n c o u r a g e d  as w ell. I d .67. I d .68. I d .  at 90, 722 P.2d at 258. It is im portant to note the ab sen ce o f  any kind o f  “ q u a lify in g " la n gu age in the court's h o ld in g  (for exam p le, dim  the em ployee must report onlv to his superiors, or be correct).69. 85 111. 2d 124. 421 \ \ E .2 d  876 (1981).70. I d .  at 127, 421 N .E .2 d  at 877.71. I d .  at 132, 421 N .E .2 d  at 880. O n  rem and the trial court granted sum m ary ju d g m e n t to the plaintiff. 1'he em plover appealed , and the court o f appeals re­versed. h o ld in g  that an issue o f  fact existed regarding w hether the p laintiff was in fact fired for his w histleblow ing or for som e oth er reason. T h e  court did not co n ­test the suprem e cou rt’s ru lin g  that a cause o f  action existed. Palm ateer v. Interna­tional H arvester C o ..  140 III. A p p . 3d 857. 489 N .E .2 d  474 (1986). l'he Illinois Sup rem e C o u rt's  ru ling in P n l m n t m  was reccn tlv affirm ed in John son v. W orld C o lo r  Press, 147 III. A p p . 3d 746. 498 N .E .2 d  5“ 3 (1986). In J o h n s o n  the p la im iF  claim ed that he was discharged for com p lain in g  to superiors about the use o f  ce r­tain a cco u n tin g  procedu res, w hich he con ten d ed  overstated in co m e and net w orth. T h e  em ployer cited Petrik v. M on arch  P rin tin g C o r p .. 143 111. A p p . 3d 1. 493 N .E . 2d 016 1 1986), in which the cou rt had ruled that a discharge fo r sim ilar activity did not create a cause o f  a ctio n , reasoning that the controversy con cerned internal m anagem ent d isputes. C o m p a r e  Suchdolski v. M ich igan C o n s o l. G a s  G o .. 412 M ich . 692. 316 N .VV.2d 710 (1982), discussed s u p r a  note 2.8. T h e  J o h n s o n  court d istin­guished I ’e t r i k .  stating (hat it had involved a dispute over two acceptable practices while J o h n s o n  involved a p rocedu re that was arguable fraudulent. In reaffirm ing P a l m a t e e r .  the court slated: " W e  have found public poliev favors, and certain stat­utes require, full d isclosure, truthfuln ess, and accuracy in (m anual reports m ade bv businesses to d ie  governm ent and to the p u b lic . Public poliev favors em ployees
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A n o t h e r  r e c e n t  d e c i s i o n  in  w h ic h  a  c o u r t  h a s  r e c o g n i z e d  a b r o a d ,  n o n s t a t u t o r v  p o l i c y  e x c e p t i o n  is  B o y l e  v .  V i s t a  E y e w e a r ,  I n c . ' 2  T h e  M i s s o u r i  C o u r t  o f  A p p e a l s  in  B o y l e  c o n c l u d e d  th a t:w h e r e  a n  e m p l o y e r  h a s  d i s c h a r g e d  a n  a t - w i l l  e m p l o v e e  . . .  b e c a u s e  t h e  e m p l o y e e  r e p o r t e d  to  h is  s u p e r i o r s  o r  th e  p u b ­l ic  a u t h o r i t i e s  s e r io u s  m i s c o n d u c t  t h a t  c o n s t i t u t e s  v i o l a ­t i o n s  o f  t h e  la w  a n d  o f  s u c h  w e ll  e s t a b l i s h e d  a n d  c le a r ly  m a n d a t e d  p u b l i c  p o l i e v ,  t h e  e m p l o y e e  h a s  a  c a u s e  o f  a c t io n  in  t o r t  f o r  d a m a g e s  f o r  w r o n g f u l  d i s c h a r g e .73 L i k e  t h e  c o u r t  in  W a g n e r ,  t h e  B o y l e  c o u r t  n o t e d  t h a t  th e  p u b l i c  p o l i ­c ie s  o f  t h e  “ s t a t e  a n d  n a t i o n "  a r e  f o u n d  in  t h e  “ c o n s t i t u t i o n s ,  s t a t ­u t e s .  j u d i c i a l  d e c i s i o n s .  a n d  a d m i n i s t r a t i v e  r e g u l a t i o n s . " 7 4
D .  L e g i s l a t i v e  R e c o g n i t i o nA  h a n d f u l  o f  s t a t e s  h a v e  e n a c t e d  l e g i s l a t i o n  e x p l ic i t l y  d e s i g n e d  t o  p r o t e c t  t h e  p r i v a t e  s e c t o r  a t - w ill  w h i s t l e b l o w e r .  S u c h  s t a t u t e s ,  a l o n g  w it h  t h e  l i b e r a l  j u d i c i a l  in t e r p r e t a t io n s  ( s u c h  a s  W a g n e r ) ,  a r e  t h e  “ c u t t i n g  e d g e "  o f  d e v e l o p i n g  a t - w i l l  e x c e p t i o n s .  F e d e r a l  a n d  s t a t e  e m p l o y e e s  h a v e  l o n g  e n j o y e d  s u c h  p r o t e c t i o n ,75 b u t  a t  p r e s e n t  o n l y  a  fe w  s t a t e s  a f f o r d  th is  p r o t e c t i o n  t o  p r iv a t e  s e c t o r  e m p l o y e e s .76T y p i c a l  o f  s u c h  s t a t e  le g i s l a t i o n  is  t h e  M i c h i g a n  W h i s t le b l o w e r ’ s
attem p tin g to ensure m anagem ent's com p liance with the requirem ents o f  the law and public p o licy .’ ’ J n h i u v n .  147 111. A p p . 3d at 752. 498 N .E .2 d  at 580. Illinois recently enacted a statute d esigned to protect both p ub lic- and private-sector em ­p loyees. I I I .  R ev. S t a t .  ch. 127 *1 6 3 b l l 9 c .l  (1981).S e e  a l s o  G arib ald i v. Luckv Food Stores, 726 F .2 d  1387 (9lh C ir . 1984). Plaintiff claim ed he was tired for reporting to state health  officials that his em plover had forced  him  to deliver adulterated milk in violation o f  state laws specifically prohibit­in g  such activity. T h e  N in th C ircu it held that the action  on the part o f  the e m ­p loyee to protect the health and safety o f  th e citizens o f  California is exactly what that state’s suprem e court had in m ind when it created its public policy exception to the at-will rule in T a m cu v  v. A tlan tic R ichfield C o ..  27 C a l . 3d 167, 610 P.2d 1330. 164 C a l. R p ir . 839 (1080).72. 700 S .W .2 d  859 (M o. A p p . 1985).73. I d .  at 871.74. I d .  at 877 (em phasis added).75. S e e  s u p r a  n ote 5 and accom pan ying text.76. T h e  num ber o f  states with statutes that protect private sector em ployees(or both public and private! is rapidlv in creasing. A t this w riting the list consists of: C a l . L a b . C o d e  § 1102.3 (West Su p p . 1987) (public and private): C o n n . G e n . S t a t . A n n . § 31-51m(a) (private). § 4(bi-(d) (public! (W est 19871; F l a . S t a t . A n n .§ 760.10 (W est 1986) (public and private); I I I .  A n n . S t a t .  ch. 63. v  19 (Sm iih-H u rd  1979) (public and private); Io w a  C o d e  A n n . § 19A . 19 (private). § 20.10 (pub­lic) (W est 1978); L a . R e v . S t a t . A n n . § 3 0 :1074.1(A) (West Su p p . 1987) (public and private); M f.. R e v . S t a t . A n n . tit. 26. § SC 1 (1974) (public and private!; M i c h . Sr.AT. A n n . § 17.428 (2) (Callaghan 1982) (public and private); N .J . R e v . S t a t . A n n . § 3 4 .1 9  (West S u p p . 1987) N .V . C iv . S e r v . Lyw  § 75-b(2)(a) (M cK innev 1987) (public and private): R .I . G e n . L aw s § 36-15-3 (1987) (public anti private).
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*' ^Ltxue.f''P r o t e c t io n  A c t  o f  1 9 8 0 ,77 w h i c h  p r o v i d e s  p r o t e c t i o n  t o  b o t h  p u b l i c  a n d  p r i v a t e  e m p l o y e e s .  T h e  A c t ,  in  r a t h e r  b r o a d  l a n g u a g e ,  p u r p o r t s  t o  a p p ly  to  a n y  e m p l o y e e  w h o  " r e p o r t s  o r  is  a b o u t  t o  r e p o r t ”  s u s ­p e c t e d  v i o l a t i o n s  o f  a n y  la w  o n  t h e  p a r i  o f  h is  e m p l o y e r ,  o r  w h o  t e s t i f ie s  in  a n y  e n f o r c e m e n t  p r o c e e d i n g s .78 I f .  h o w e v e r ,  t h e  e m ­p lo y e e  " k n o w s "  t h e  r e p o r t  is  f a l s e ,  h e  is n o t  p r o t e c t e d  b y  t h e  A c t . 70 G e n e r a l l y ,  t h e  e m p l o y e e  m u s t  f i le  s u i t  w it h in  n i n e t y  d a y s  o f  t h e  e m ­p l o y e r ’ s a c t i o n / 0 I f  f o u n d  t o  b e  p r o t e c t e d ,  t h e  e m p l o y e e  is e n t i t l e d  t o  i n ju n c t i v e  r e l i e f  a n d / o r  a c t u a l  d a m a g e s ,  w h ic h  m a y  i n c l u d e  r e i n ­s t a t e m e n t ,  b a c k  p a y , b e n e f i t s ,  s e n i o r i t y ,  a n d  a t t o r n e y  f e e s / 1I n t e r e s t i n g l y ,  t h e r e  h a s  n o t  b e e n  a  g r e a t  d e a l  o f  l i t i g a t i o n  under t h e  M i c h i g a n  A c t .  O n e  m a j o r  i s s u e ,  t h e  e s t a b l i s h m e n t  o f  a  p r i m a  f a c i e  c a s e ,  h a s  b e e n  a d d r e s s e d .  I n  Melchi v. Burns International Security 

Services, Inc.,3" a  f e d e r a l  d is t r i c t  c o u r t  a p p l i e d  M i c h i g a n  la w  in  h o l d ­i n g  t h a t  a  p l a i n t i f f  m u s t  d e m o n s t r a t e  t h a t  h e  w a s  e n g a g e d  in  a  p r o ­t e c t e d  a c t iv i t y ,  t h a t  h e  w a s  s u b s e q u e n t l y  d i s c h a r g e d  " f r o m  e m p l o y m e n t ,  a n d  t h a t  t h e r e  w a s  a  c a u s a l  c o n n e c t i o n  b e t w e e n T i i s a c t iv it y  a n d  t h e  d i s c h a r g e /  ̂ T h e  b u r d e n  o f  p r o d u c t i o n  t h e n  s h i f t s  t o  t h e  d e f e n d a n t  to  a r t i c u l a t e  a  l e g i t i m a t e ,  n o n d i s c r i m i n a t o r v  r e a s o n f o r  t h e  d i s c h a r g e / 4 I f  t h e  d e f e n d a n t  s u s t a i n s  t h is  b u r d e n ,  t h e  p l a i n - t i f f  m u s t  d e m o n s t r a t e  t h a t  t h e  l e g i t i m a t e  r e a s o n  w a s  a  m e r e _ p r e t e x t  l o r  t h e  r e t a l ia t o r y  a c t i o n .* 1* T h e  o v e r a l l  b u r d e n  o f  p e r s u a s i o n  r e -m a in s  w it h  t h e p l a i n t i f f  w h o  m u s t  s h o w  t h a t ,  b u t  f o r  h is  p r o t e c t e da c t iv i t y ,  h e  w o u d  n o t  h a v e  b e e n  d i s c h a r g e d / 15S e v e r a l  s t a t e s  h a v e  e n a c t e d  la w s  t o  p r o t e c t  t h e  p r i v a t e  s e c t o r  w h i s t le b lo w e r  t h a t  a r e  s i m i l a r  to  M i c h i g a n ' s  A c t .  T h e  s t a t u t e s  g e n ­e r a l ly  p r o v i d e  a  c a u s e  o f  a c t i o n  f o r  t h e  e m p l o y e e  w h o  r e p o r t s  a n  a c t u a l  o r  s u s p e c t e d  l e g a l  v i o l a t i o n  a n d  p r o t e c t  t h e  e m p l o y e e  w h o  is a s k e d  t o  t e s t i fy  b e f o r e  a n  i n v e s t i g a t i n g  a g e n c y / 7 S o m e  s t a t u t e s  p r o ­v id e . a g r e a t  d e a l  o f  p r o t e c t i o n .  F o r  e x a m p l e ,  C o n n e c t i c u t ’ s s t a t u t e  p r o t e c t s  a n  e m p l o y e e  w h o  r e p o r t s  a n y  s u s p e c t e d  v i o l a t i o n  o f  a n y  f e d e r a l ,  s t a t e ,  o r  m u n i c i p a l  la w , r e g u l a t i o n ,  o r  o r d i n a n c e / 8 O t h e r s
77. M i c h . C o m p . L aws A n n . §§ 15.361-.369 (W est 1981).78. M i c h . C o m p . L aw s A n n . I  15.362 (W est 1981).79. I d .80. M i c h . C o m p . L aw s A n n . § 15.363(1} (W est 1981).81. M ic h . Com p. L a w s  A n n . 5 15.364 (W est 1981).8 2. 597 F. S u p p . 575 (E .D . M ich . 1984).83. /(/.at 582.84. I d .  (citing W om ack v . M u n so n . 619 F .2 d  1292. 1296 (8th C ir . 1980)).8 5 . I d .8 6. T h e  order and allocation o f  the burden o f  go in g  forw ard in M r l c h i  parallels that first established fo r Title V II  actions in M cD o n n e ll D ou glas C o rp . v. G re e n . 411 L '.S . 792 (1973), which was later elaborated  upon bv the C o u rt in T exas D ept, o f  Com m uniiN Affairs v. B u rd in e . 450 L’ .S . 248 (1981).87. M ic h . C o m p . Law s A n n . § 15.364 (W est 19611: C o n n . G e n . Siw v. A n n . § 31-51 m(d) (West 1987).
88 . C o n n . G en  S t a t . A n n . § 3 l-5 1 tn ta i (W est 1987).



§ 42.40.710 A l a s k a  S t a t u t e s  S u p p l e m e n t § 42.40.740

enforce this section may be brought by any person. (§ 2 ch 153 SLA 
1984)

Sec. 42.40.710. Corporation employees. Employees of the 
Alaska Railroad are employees of the corporation and not of the state. 
The provisions of AS 39 do not apply to employees of the corporation. 
However, no later than January 1,1987, the corporation shall adopt a 
code of ethics for its directors and employees that is substantially 
equivalent to that adopted in AS 39. (§ 2 ch 153 SLA 1984; am § 4 ch 
87 SLA 1986)

Effect of amendments. —  The 1986 
amendment added the last sentence.

Sec. 42.40.720. Collective bargaining rights. The provisions of 
AS 23.40.070 —  23.40.260 do not apply to the corporation or to its 
employees. However, employees who are not executive officers may 
organize and form, join, or assist an organization to engage in collec­
tive bargaining through representatives of their own choosing and 
engage in concerted activities for the purpose of collective bargaining 
or other mutual aid or protection. (§ 2 ch 153 SLA 1984)

Sec. 42.40.730. Railroad labor relations agency, (a) There is es­
tablished a railroad labor relations agency that consists of three m e m­
bers appointed by the governor. One member shall be a member of the 
state personnel board. Members serve at the pleasure of the governor.
(b) The railroad labor relations agency shall carry out the provi­

sions of AS 42.40.710 —  42.40.890.
(c) Members of the railroad labor relations agency receive no com­

pensation for their services, but are entitled to per diem and travel 
expenses authorized for boards and commissions. (§ 2 ch 153 SLA 
1984)

Sec. 42.40.740. Collective bargaining unit. The railroad labor 
relations agency shall decide in each case, in order to ensure em­
ployees the fullest freedom in exercising the rights guaranteed by AS 
42.40.710 —  42.40.890 the unit appropriate for the purposes of collec­
tive bargaining, based on such factors as community of interest, 
wages, hours and other working conditions of the employees involved, 
the history of collective bargaining, and the desires of the employees. 
Bargaining units shall be as large as is reasonable, and unnecessary 
fragmenting shall be avoided. (§ 2 ch 153 SLA 1984)
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§ 18.60.089 H e a l t h  a n d  S a f e t y § 18.60.091

Sec. 18.60.089. Prohibition against retribution, (a) A person 
may not discharge or discriminate against an employee because the 
employee has filed a complaint or instituted or caused to be instituted 
a proceeding related to the enforcement of occupational safety and 
health standards, or has testified or is expected to testify in a proceed­
ing relating to occupational safety and health or because an employee 
has exercised personally or on behalf of others a right afforded under 
AS 18.60.010 —  18.60.105.
(b) An employee who has been discharged or discriminated against 

by a person in violation of this section may, within 30 days after the 
violation occurs, file a complaint with the commissioner alleging the 
discrimination. Upon receipt of the complaint, the commissioner shall 
investigate the matter as the commissioner considers appropriate. If, 
upon investigation, the commissioner determines that this section has 
been violated, the commissioner shall request the attorney general to 
bring an action in the superior court againsi; the violator. The superior 
court has jurisdiction to restrain violations of (a) of this stJtion and to 
order all appropriate relief including rehiring or reinstatement of the 
employee to the employee’s former position with back pay.
(c) Within 90 days of the receipt of a complaint filed under this 

section, the commissioner shall notify the complainant of the determi­
nation under (b) of this section. (§ 7 ch 72 SLA 1973)

Sec. 18.60.090. Penalty for violations. [Repealed, § 9 ch 72 S L A  

1973.]

Sec. 18.60.091. Citations, (a) If, upon inspection or investigation, 
the department believes that an employer has violated a provision of 
AS 18.60.010 —  18.60.105 that is applicable to the employer, the 
department shall with reasonable promptness issue a citation to the 
employer. Each citation shall be in writing and must describe with 
particularity the nature of the violation, including reference to the 
provisions of the chapter or any order or regulation alleged to have 
been violated, and must fix a reasonable time for abatement of the 
violation. The department may prescribe procedures for the issuance 
of a notice instead of a citation with respect to minor violations that 
have no direct or immediate relationship to safety or health, or viola­
tions that are not serious and that the employer agrees to correct 
within a reasonable time. If an employer does not, within a reasonable 
time set out in the notice, correct a violation that is not serious, the 
department shall issue a citation to the employer.
(b) Upon receipt by the employer, each citation issued under this 

section, or a copy of the citation, shall be immediately and 
prominently posted, at or near each place the violation referred to in 
the citation occurred.

231



§ 44.21.234 A l a s k a  St a t u t e s  S u p p l e m e n t  § 44.21.237

Sec. 44.21.234. Access to long term care facilities, older Alas­
kans, and records, (a) A person may not deny access to a long term 
care facility or to an older Alaskan by the ombudsman or an employee, 
volunteer, or other representative of the office.
(b) Notwithstanding the provisions of AS 44.21.232(c)(1), the om­

budsman may obtuin medical or other records of an older Alaskan who 
resides in a long term care facility in the state only with the consent of 
the older Alaskan or the older Alaskan’s legal guardian or, if the older 
Alaskan is unable or incompetent to consent and does not have a legal 
guardian, only with a court order. (§ 2 ch 108 SLA 1988)

Sec. 44.21.235. Confidentiality, (a) Records obtained or main­
tained by the ombudsman are confidential, are not subject to inspec­
tion or copying under AS 09.25.110 —  09.25.120 and, except as pro­
vided in (b) of this section, may be disclosed only at the discretion of 
the ombudsman.
(b) The identity of a complainant or an older Alaskan on whose 

behalf a complaint is made may not be disclo" ' without the consent 
of the identified person or the person’s legal gi lan, unless required 
by court order. (§ 2 ch 108 SLA 1988)

Sec. 44.21.236. Immunity from liability, (a) A person who, in 
good faith, makes a complaint described in AS 44.21.232 is immune 
from civil or criminal liability that might otherwise exist for making 
the complaint.
(b) The ombudsman, or an employee, volunteer, or other represen­

tative of the office, is immune from civil or criminal liability for the 
good faith performance of official duties. (8 2 ch 108 SLA 1988)

Sec. 44.21.237. Interference with the long term care ombuds­
man and retaliation prohibited, (a) A person may not intention­
ally interfere with the ombudsman, or an employee, volunteer, or 
representativs of the office, in the performance of official duties under 
AS 44.21.232.
(b) If a person makes a good faith complaint described in AS 

44.21.232, an employer or supervisor of the person, or a public or 
private agency or entity that provides benefits, services, or housing to 
the person, may not discharge, demote, transfer, reduce the pay or 
benefits or work privileges of, prepare a negative work performance 
evaluation of, deny or withhold benefits or services, evict, or take 
other detrimental action against the person because of the complaint. 
The person making the complaint may bring a civil action for compen­
satory and punitive damages against an employer, supervisor, agency, 
or entity that violates this subsection. In the civil action there is a 
rebuttable presumption that the detrimental action was retaliatory if 
it was taken within 90 days after the complaint was made.

§ 44.21.238 S t a t e  G o v e r n m e n t § 44.21.255

(c) A  person who violates this section is guilty of a class B misde­
meanor. (§ 2 ch 108 SLA 1988)

Sec. 44.21.238. Legal counsel for the long term care ombuds­
man. The attorney general shall provide legal advice and representa­
tion in connection with any matter relating to the powers, duties, and 
operation of the office, and in any legal action brought against the 
ombudsman or an employee, volunteer, or other representative of the 
office. If the attorney general cannot provide legal advice or represen­
tation because of a conflict of interest, the ombudsman may employ 
private legal counsel. (§ 2 ch 108 SLA 1988)

Sec. 44.21.239. Cooperative agreements. The commission shall 
enter into cooperative agreements concerning the operations of the 
office, including protocols for investigations, with state and local 
agencies that have jurisdiction over long term care facilities or over 
the abuse and neglect of older Alaskans. (§ 2 ch 108 SLA 1988)

Sec. 44.21.240. Definitions. In AS 44.21.200 —  44.21.240,
(1) "commission” means the Older Alaskans Commission;
(2) "long term care facility” means a foster home or other residen­

tial facility for dependent adults that is required to be licensed under 
AS 47.35 and a nursing home as defined in AS 08.70.180;
(3) "office” means the office of the long term care ombudsman;
(4) "older Alaskan” means a resident who is 60 years of age or 

older;
(5) "ombudsman” means the long term care ombudsman hired un­

der AS 44.21.231;
(6) "senior citizen housing” has the meaning given in AS 

44.47.620(e). (§ 2 ch 79 SLA 1981; am § 3 ch 108 SLA 1988)

E ffect o f am endm ents. — The 1988 44.21.240, ’commission’ means the Olderamendment rewrote and restructured this Alaskans Commission." section, which read "In A S 44.21.200 —
Article 5. Alaska Council on Science and Technology.

Secs. 44.21.241 —  44.21.255. [Repealed, § 63 ch 21 S LA  1985.] 

Article 6. Alaska Public Broadcasting Commission.

Section266. Duties of the commission 268. Powers of ths commission



C o m p t r o l le r  G e n e r a l
O F  THE UNITED STATES

REPORT BY THE

W h is t le b lo w e r  C o m p la in a n ts  R a re ly  Q u a l i f y  
F o r  O f f ic e  O f  T h e  S p e c ia l  C o u n s e l P r o te c t io n

T h e  O f f i c e  o f  t h e  S p e c i a l  C o u n s e l  is  a n  i n d e p e n d e n t  
c o m p o n e n t  o f  t h e  M e r i t  S y s t e m s  P r o t e c t i o n  B o a r d ,  
c h a r g e d  b y  t h e  C iv i l  S e r v i c e  R e f o r m  A c t  w ith  p r o s e c u t i n g  
v i o la t i o n s  o f  p r o h i b i t e d  p e r s o n n e l  p r a c t i c e s — s u c h  a s  r e ­
p r i s a l  f o r  w h i s t l e b l o w i n g — t o  s e c u r e  b o t h  d i s c i p l i n a r y  a n d  
c o r r e c t i v e  a c t i o n .  T h e  v a s t  m a j o r i t y  o f  c o m p l a i n t s  
b r o u g h t  t o  t h e  S p e c i a l  C o u n s e l  b y  f e d e r a l  e m p l o y e e s  a r e  
c l o s e d  d u r i n g  t h e  o f f i c e ' s  s c r e e n i n g  p r o c e s s .

G A O  e x a m i n e d  a  r a n d o m  s a m p le  o f  7 6  w h i s t l e b l o w e r  
r e p r i s a l  c o m p la i n t s  c l o s e d  b y  t h e  O f f i c e  o f  t h e  S p e c i a l  
C o u n s e l  in  t h e  p a s t  2  y e a r s  a n d  f o u n d  t h a t  e a c h  c a s e  f i l e  
d o c u m e n t e d  a t  le a s t  o n e  d e f e c t  t h a t  t h e  o f f i c e  b e l i e v e d  
w o u ld  p r e v e n t  s u c c e s s f u l  p r o s e c u t i o n  o f  t h e  c a s e  u n d e r  
c u r r e n t  la w . C o m p a r i n g  t h e  f a c t s  w i th  t h e  le g a l  r e q u i r e ­
m e n t s  f o r  a  s u c c e s s f u l  p r o s e c u t i o n ,  G A O  f o u n d  t h a t  t h e  
O f f i c e  o f  t h e  S p e c i a l  C o u n s e l  h a d  r e a s o n a b l e  g r o u n d s  t o  
c l o s e  e a c h  c a s e .  G A O  a l s o  f o u n d  n o  e v i d e n c e  t h a t  t h e  
w h i s t l e b l o w e r s  in  t h i s  s a m p le  f e l l  v ic t im  t o  l a c k  o f  
i n v e s t i g a t o r y  e f f o r t  o n  t h e  p a r t  o f  t h e  o f f i c e .

In  a s s e s s i n g  t h e  n e e d  f o r  s t r o n g e r  w h i s t l e b lo w e r  p r o t e c ­
t i o n s ,  t h e  C o n g r e s s  s h o u l d  c o n s i d e r  t h a t  t h e  O f f i c e  o f  t h e  
S p e c i a l  C o u n s e l  is  o n l y  o n e  o f  t h e  i n s t i t u t i o n s  i n v o l v e d  in  
d e t e r r i n g  r e p r i s a l s  a g a i n s t  le g i t im a t e  w h i s t l e b lo w e r s .
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GAO/GGD-85-53 
M A Y  10. 1985



Bequest for copies of GAO reports should be 
sent to:

U.S. General Accounting Office 
Document Handling and Information 

Services Facility 
P.O. Box 6015 
Gaithersburg, Md. 20877

Telephone (202) 275-6241

The first five copies of individual reports are 
free of charge. Additional copies of bound 
audit reports are $3.25 each. Additional 
copies of unbound report (i.e., letter reports) 
and most other publications are $1.00 each. 
There will be a 25% discount on all orders for 
100 or more copies mailed to a single address. 
Sales orders must be prepaid on a cash, check, 
or money order basis. Check should be made 
out to the "Superintendent of Documents".



B-217796
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C h a i r m a n ,  C o m m i t t e e  o n  G o v e r n m e n t a l  

A f f a i r s  
U n i t e d  S t a t e s  S e n a t e

T h e  H o n o r a b l e  P a t r i c i a  S c h r o e d e r  
C h a i r w o m a n ,  S u b c o m m i t t e e  o n  C i v i l  

S e r v i c e
C o m m i t t e e  o n  P o s t  O f f i c e  a n d  C i v i l  

S e r v i c e  
H o u s e  of R e p r e s e n t a t i v e s

As y o u  r e q u e s t e d ,  t h i s  r e p o r t  a d d r e s s e s  s e v e r a l  a s p e c t s  of 
the m a n n e r  in w h i c h  t h e  O f f i c e  o f  t h e  S p e c i a l  C o u n s e l  o f  t h e  
M e r i t  S y s t e m s  P r o t e c t i o n  B o a r d  p e r f o r m s  i t s  m i s s i o n .  W e  f o u n d  
t h a t  w h i s t l e b l o w e r  r e p r i s a l  c o m p l a i n a n t s  r a r e l y  q u a l i f y  f o r  

S p e c i a l  C o u n s e l  p r o t e c t i o n .

As a r r a n g e d  w i t h  y o u r  o f f i c e s ,  u n l e s s  y o u  p u b l i c l y  a n n o u n c e  

its c o n t e n t s  e a r l i e r ,  w e  p l a n  n o  f u r t h e r  d i s t r i b u t i o n  u n t i l  10 
d a y s  f r o m  t h e  d a t e  o f  the r e p o r t .  A t  t h a t  t i m e ,  w e  w i l l  s e n d  
c o p i e s  o f  t h e  r e p o r t  to i n t e r e s t e d  p a r t i e s  a n d  m a k e  c o p i e s  

a v a i l a b l e  to o t h e r s  u p o n  r e q u e s t .

C o m p t r o l l e r  G e n e r a l  
o f  t h e  U n i t e d  S t a t e s



COMPTROL LER GENERAL'S R EPOR T W H I S T L E B L O W E R  COMPLA I N A N T S
RARELY QUALIF Y FOR OFFICE 
OF THE SPECIAL C O U N SEL 
PROTECTION

D I G E S T

Established in 1979 u nder authority of P resi­
dential R e o r g a n i z a t i o n  Plan No. 2 of 1978 and 
the Civil S e rvi ce R eform Act, the Office of 
the Special C o unsel is an independent i n vesti­
gative and p r o s e c u t i v e  component of the Merit 
Systems Protection Board. The Office of the 
Special Counsel is responsible for prosecuting 
violations of m e r i t  system requirements before 
the board, including protecting federal 
employee w h i s t l e b l o w e r s  from reprisal. For 
fiscal year 1985 the office has a budget of 
$4.58 million and a staff of 8 6 .

Members of C o n g r e s s  and various federal, 
employee r e p r e s e n t a t i v e s  have questioned how 
well the office has carried out its w h i s t l e­
blower protection responsibilities. At the 
request of the C h a ir man of the Senate C o m m i t­
tee on Gover n m e n t a l  Affairs, and the C h a i r­
woman of the S u b c o m m i t t e e  on Civil Service of 
the House C o m m i t t e e  on Post Office and Civil 
Service, GAO a d d r e s s e d  the

— responsivene ss of the Office of the Special 
Counsel to complainan ts, p articularly to 
those federal em ployees who have taken 
career risks to expose fraud, waste, m i s m a n­
agement or illega l i t y  (ch. 2 );

— standards, criteria, and priorities that 
guide the O f f i c e  of the Special Counsel in 
selecting compla i n t s  for investigation and 
prosecution (ch. 2 and 3);

— results a t t r i b u t a b l e  to the work of the
office and the o b s t a cles which are hampering 
its effectiv eness (ch. 4);

— possible d e f i c i e n c i e s  in the powers of the 
office or in the statutory definition of 
prohibited p e r s o n n e l  practices which make it 
impossible for the office to do its assigned 
job (ch. 3 and 5); and

G A O / G G D - 85-53 
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— potential alternatives for p r e v e n t i n g  p rohi­
bited p e r s o n n e l  practices and punishing 
those who are found gu ilty of such p r a c­
tices, e s p e c i a l l y  in w h i s t l e b l o w i n g  reprisal 
m a tters (ch. 5).

Because  both congressional r e q u e s t s  emphasized 
concern w i t h  the protection of g o v e r n m e n t  
w h i s t l e b l o w e r s  from reprisal, G A O ' s  review 
consid ered o n l y  how the i n c u m b e n t  Special 
Counsel has implemented the o f f i c e ' s  r e s p onsi­
bility to investigate compla ints of prohibited 
personnel practices, and its a u t h o r i t y  to seek 
d i s c i p l i n a r y  and corrective a c t i o n  by p r o s e­
cuting c o m p l a i n t s  before the M e r i t  Systems 
P rotec t i o n  Board. GAO did not r e v i e w  other 
functions o f  the office. D i s c i p l i n a r y  actions 
are i n i t iated by the o ffice to p unish the p e r­
son who c o m m i t t e d  a prohi bited p e r s o n n e l  p r a c­
tice, such as seeking to reduce the grade of a 
m a n ager e n g a g i n g  in w h i s t l e b l o w e r  reprisal. 
Corre c t i v e  actions are aimed at helping the 
victim of a prohibited p e r s onnel pra ctice or 
making s y s t e m - r e l a t e d  corr ections, such as 
seeking to r e scind an u n f a v o r a b l e  reassignment 
of a w h i s t l e b l o w e r  reprisal v i c t i m  or r equir­
ing the a g e n c y  involved to i n i ti ate or re­
emph asize  a pp ropriate agency p e r s o n n e l  p o l i­
cies. G A O ' s  r eview addresses the office's 
actions in the period from late 1982 to 
January  1985.

THE S P E C I A L  C O UNSEL DOES N O T  V I E W  
HIS ROLE AS T H A T  OF AN EMPLOYEE 
ADVOCATE

The Special  Counsel does not b e l i e v e  his role 
is to r e p r esent the interests of individual 
employees. O n l y  to the extent that an 
e mployee b e n e f i t s  incidentally from the 
e nforcement  of federal p e r s o n n e l  laws can the 
office be co nsid e r e d  part of the remedial 
system a v a i l a b l e  to individual employees.

The S p ecial Counsel believes his role is to 
protect the m e r i t  system itself through the 
inves t i g a t i o n  and prosecu tion of violations of 
merit s y s t e m  laws, rules, and regulations 
before the Merit Systems P r o t e c t i o n  Board. He 
strong ly e mphasized to GAO that he does not 
view c o m p lainant s, or federal e m p l o y e e s  in 
general, as clients of the o f fice , and indeed 
that the m e r i t  system itself is the onl y 
client of the office. Some e m p l o y e e

i i



repres e n t a t i v e s  express an a l t e r n a t i v e  view, 
for which support can also be found in the 
legislat ive history, that the S p ecial 
Counsel's o f f i c e  was also e s t a b l i s h e d  to offer 
support to individual whistl e b l o w e r s  and other 
complainants. (See pp. 4 to 6 .)

THE O F F I C E  OF THE SPECIAL
C O U N S E L (S O P E R A T I N G  P O L I C I E S
E M P H A S I Z E R E S P O N S I V E N E S S

TO C O M P L A I N A N T S

The O f fice of the Special C o u n s e l ' s  policies 
and p r o c e d u r e s  for processing and investiga t­
ing c o m p l a i n t s  from federal e m p l o y e e s  empha­
size time li n e s s  and responsiveness. The 
office has also attempted to d e v e l o p  better 
internal c o m p l a i n t  review g uidance.

Most C o m p l a i n t s  Closed 
in Initial S c r e eni ng

The Civil S e rvice Reform Act requires the 
Office of the Special Counsel to investigate 
incoming c o m p l a i n t s  to the e x t e n t  necessary to 
deter m i n e  if there are reasonable grounds to 
believe that a prohibited p e r s o n n e l  practice 
is involved. In fiscal year 1984, the office 
received 1,383 complaints allegi ng prohibited 
person nel practices. About 8 p e r c e n t  of 
incoming a l l e g a t i o n s  survive a centralized 
screening process and are g i v e n  an in-depth 
investigation. This screening process is 
antici p a t e d  in the legislative hist ory and GAO 
believes that the statutory inve stigation 
r equir e m e n t  is met by this procedure. Because 
wh i s t l e b l o w e r  reprisal cases are more compli­
cated than other cases, they are more likely 
to receive a thorough investigation. Even so, 
99 p e r c e n t  of these cases are closed by the 
office w i t h o u t  initiating d i s c i p l i n a r y  or 
correc tive action. (See p. 9.)

Case H a n d l i n g  Policies 
E mphasize Re spon s i v e n e s s

The incumbe nt Special Counsel has established 
a p o licy that responsiveness to complainants, 
in the form of prompt acknow l e d g e m e n t  and d i s­
position o f  their complaints, is among the 
o f f i c e ' s  top priorities. In one of his first 
formal s t a f f  directives, the c u rrent Special 
Counsel instituted a set of s t a n dards for 
dealing w i t h  incoming complaints. For
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example, this directive requires an acknowl­
edgement letter to the complainant within 5 
days after a matter has been assigned to a 
staff attorney. Together with a centraliza­
tion of the initial complaint review function, 
these policies have resulted in reducing the 
backlog of matters awaiting resolution by half 
during fiscal year 1984. (See p. 11.) GAO 
also reviewed a random sample of 74 closeout 
letters that the law requires be sent to 
complainants. All of these letters met the 
minimum statutory standard in explaining why 
the office closed the case, and two-thirds of 
them gave a thorough, detailed explanation. 
(See p. 12.)

The Office is Developing Better 
Complaint Review Guidance

Prior GAO reviews and two 1984 Office of the 
Special Counsel internal evaluations identi­
fied the need to improve documentation of 
internal complaint review policies and pro­
cedures. A prosecution manual, which senior 
officials say would provide substantial 
written guidance on the key interpretive 
judgments required in evaluating the prosecu­
tive potential of complaints under investiga­
tion, was issued in April 1985. (See pp.
13 to 15.)

WHISTLEBLOWER REPRISAL 
COMPLAINANTS RARELY QUALIFY 
FOR SPECIAL COUNSEL PROTECTION

In order to assess the standards, criteria and 
priorities that guide the Office of the 
Special Counsel in selecting complaints for 
investigation and prosecution, GAO reviewed a 
sample of 76 closed whistleblower reprisal 
cases selected at random from the 401 closed 
in the 2 years preceding August 1984.

Mutiplicity of Factors 
Are Involved in Decisions 
to Close Cases

Exacting standards of proof are required to 
secure a judgment against an agency or a 
supervisor for taking reprisal against an 
employee because the employee disclosed waste, 
illegality, or mismanagement to responsible 
officials or outside investigators. All of 
the cases that GAO reviewed were investigated



by the O f f i c e  of the Special Counsel until at 
least one d efect in prosecutive me rit was 
revealed. Many had multiple apparent  
defects. (See pp. 20 to 26.)

Among the q u e s t i o n s  that arose in the Office 
of the S p ecial C o u n s e l ' s  analysis of the p r o­
secutive m e r i t  of individual cases were 
whether p e r s onnel actions w i thin the Civil 
Service R e f o r m  Act's definition had been 
taken, w h e t h e r  they had been taken by i n divid­
uals covered by the act, and whether the c o m­
plainants had a c t u a l l y  made a d i s c l o s u r e  that 
the act is desig n e d  to protect. GAO's review 
found that compla i n a n t s  use the term " w h istle­
blowing" to encompass a broad range of d i s­
putes with agen cy management, including inter­
nal outspoke nness.

Even when cases are determined to involve p e r­
sonnel actions, protected disclosures, and 
super v i s o r s  covered by the Civil Service 
Reform Act, the O ffice of the Special Counsel 
must show a causal connection between the 
e m p l o y e e’s di s c l o s u r e  of wrongdoing and an 
adverse p e r s o n n e l  action against the 
employee. T h e s e  cases often involve complex 
de t e r m i n a t i o n s  of motive. (See p. 24.)

GAO Did N o t  D i s agr ee With The 
Special C o u n s e l ' s  Decisions

Comparing the facts with the legal r e q u i r e­
ments for a successful prosecution, G A O  did 
not find that the Office of the Special 
Counsel closed any of the cases GAO reviewed 
without r eason a b l e  grounds to do so. GAO also 
did not find evidence that the w h i s t leblow ers 
in this sample fell victim to any lack of 
i n v e s t i g a t o r y  effort on the part of the 
office. (See p. 26.)

THE O F F I C E ' S  MEASURAB LE 
1E5ULT5"~ARE~~?RIMARII7S—

S E T T L E M E N T S  A T  T H E  A G E N C Y  L E V E L

Prior to A u g u s t  1984, the O f f i c e  of the 
Special C o unsel had not prevailed in l i t i g a­
tion before the Merit Systems Protection 
Board. Thus, G AO's assessment of the results 
of the o f f i c e ' s  work required an evalu a t i o n  of 
its a c h i e v e m e n t s  in negotiating 25 set tl e m e n t s  
at the a g e n c y  level. GAO examined 10 of the 
most recent such settlements achieved o v e r  a
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2 - y e a r  p e r i o d .  F o u r  o f  t h e s e  w e r e  d i s c i p l i­

n a r y  a c t i o n  s e t t l e m e n t s  w i t h  t h e  a g e n c y ,  in 
w h i c h  p e n a l t i e s  r a n g e d  f r o m  a l e t t e r  o f  a d m o n­
i s h m e n t  to a 6 0 - d a y  s u s p e n s i o n  a n d  a $ 1 , 0 0 0  
f i n e .  O f  t h e  s i x  c o r r e c t i v e  a c t i o n  s e t t l e­
m e n t s ,  t h r e e  w e r e  i n s t i t u t i o n a l  i m p r o v e m e n t s .  
O n e  i n v o l v e d  f i r i n g  a n  i l l e g a l l y  h i r e d  
e m p l o y e e  a n d  t w o  i n v o l v e d  i n f o r m i n g  an 
i n s t a l l a t i o n ' s  m a n a g e m e n t  t h a t  r e p r i s a l  for 
w h i s t l e b l o w i n g  is a p r o h i b i t e d  p e r s o n n e l  
p r a c t i c e .  I n  t h r e e  o t h e r  c o r r e c t i v e  a c t i o n  
c a s e s ,  t h e  O f f i c e  o f  t h e  S p e c i a l  C o u n s e l  w a s  
a b l e  to s e c u r e  r e s c i s s i o n  o f  p r o p o s e d  
r e a s s i g n m e n t s ,  w h i c h  d i d  b e n e f i t  i n d i v i d u a l  
w h i s t l e b l o w e r s .  ( S e e  p. 31.)

R E C E N T  S U C C E S S  IN 
D I S C I P L I N A R Y  L l f T G A T I O N  

IS A  P O T E N T I A L L Y  U S E F U L  
P R E C E D E N T

In l a t e  1 9 84, t h e  O f f i c e  o f  the S p e c i a l  
C o u n s e l  p r e v a i l e d  in t h r e e  c a s e s  b e f o r e  the 
M e r i t  S y s t e m s  P r o t e c t i o n  B o a r d .  In o n e  c a s e ,  
t h e  S p e c i a l  C o u n s e l  p r e v a i l e d  for the f i r s t  
t i m e  w i t h  a n  a r g u m e n t  t h a t  s u p e r v i s o r y  o f f i ­
c i a l s  a r e  s u b j e c t  t o  d i s c i p l i n e  f o r  a p r o h i ­
b i t e d  p e r s o n n e l  p r a c t i c e  e v e n  if t h e r e  a r e  
v a l i d  i n d e p e n d e n t  g r o u n d s  for t a k i n g  a d v e r s e  
a c t i o n  a g a i n s t  an e m p l o y e e .  T h i s  p r e c e d e n t  
a p p l i e s  o n l y  to d i s c i p l i n a r y  a c t i o n  c a s e s .  It 
w i l l  n o t  d i r e c t l y  b e n e f i t  i n d i v i d u a l  w h i s t l e ­
b l o w e r s  a n d  o t h e r  c o m p l a i n a n t s  s e e k i n g  c o r r e c­
t i v e  a c t i o n  o n  a d v e r s e  p e r s o n n e l  a c t i o n s .
( S e e  p. 28.)

D I S C U S S I O N  O F  I S S U E S  
R E L A T E D  T O  C O N G R E S S I O N A L  
R E V I E W  O F  T H E  O F F I C E  O F  
S P E C I A L  C O U N S E L

G A O ' s  r e v i e w  o f  c l o s e d  w h i s t l e b l o w e r  r e p r i s a l  
c a s e s  d i d  n o t  p i n p o i n t  a s i n g l e ,  s p e c i f i c  
l e g a l  h u r d l e  t h a t  m a k e s  t h e  O f f i c e  o f  the 

S p e c i a l  C o u n s e l ' s  p r o t e c t i o n s  i n a p p l i c a b l e  to 
m o s t  c o m p l a i n a n t s .  N o r  d i d  the r e v i e w  d e m o n ­

s t r a t e  w h e t h e r  p r o t e c t i o n s  s h o u l d  be m a d e  
s t r o n g e r  f o r  i n d i v i d u a l  w h i s t l e b l o w e r s  o r  
o t h e r  e m p l o y e e s  w h o  a l l e g e  t h a t  t h e y  a r e  v i c ­
t i m s  o f  p r o h i b i t e d  p e r s o n n e l  p r a c t i c e s .  U l t i­
m a t e l y  t h i s  is a v a l u e  j u d g e m e n t  t h a t  m u s t  be 
m a d e  b y  t h e  C o n g r e s s  a n d  i n v o l v e s  a n  a s s e s s ­
m e n t  n o t  o n l y  o f  t h e  b e n e f i t s  the O f f i c e  o f  
t h e  S p e c i a l  C o u n s e l ' s  r o l e  p r o v i d e s ,  b u t  a l s o

v i



c u i u  cut? l u j l c  u u u c l  l u a u i u u u j k u i i o  **• ir-w
tecting individuals from improper treatment. 
The Congress must also weigh the objective of 
stronger protection for whistleblower disclo­
sures against the objectives of management 
authority and accountability. Unrestrained 
whistleblowing could raise levels of dissi- 
dence and insubordination to the point where 
efficiency could be affected. GAO presents 
observations on three broad options for statu­
tory revision: abolishing the office,
strengthening the Special Counsel's 
authority, or transferring its functions to 
the Department of Justice. (See pp. 38 
to 41.)
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C H A P T E R  1

I NTRODUCTION

This report a d d r esses several a s p e c t s  of the m anner in 
which the O f f i c e  o f  the Special C o u nsel (OSC) of the U.S. Merit 
Systems P r o t e c t i o n  Board (MSPB) perf o r m s  its mission. The 
report was p r e p a r e d  at the request of the Chairman of the Senate 
Governmental A f f a i r s  C o m m ittee and the C h a i r w o m a n  of the 
Subcommittee on Civil S e rvice of the Ho use Post O ffice and Civil 
Service C o m m i t t e e .  In her initial r e q u e s t  lstter of O c t o b e r  18, 
1983, the C h a i r w o m a n  noted that c o n g r e s s i o n a l  oversight  of OSC 
had raised d o u b t s  about its e f f e c t i v e n e s s  in pursuing and 
prosecuting c o m p l a i n t s  of p rohibited p e r s o n n e l  p r a c tices from 
federal employees. Fol lowing a GAO i n i tial pilot study of OSC's 
case handling prac ti c e s ,  and an informal staff report, the 
Chairwoman r e v i s e d  and refined her r e q u e s t  in a subsequent 
letter, dated S e p t e m b e r  12, 1984 (see app. I). This letter 
asked us to a d d r e s s  five specific q u e s t i o n s  on OSC's policies, 
responsiveness to complainants, achievements , powers, and 
alternative w a y s  of performing  OSC's mission.

More g e n e r a l l y ,  the request letter and subsequent c o r r e­
spondence e x p r e s s e d  the Chairwoman's c o nc ern as to whether 
Congress' intent o f  prohi b i t i n g  certain personnel practices and 
protecting w h i s t l e b l o w e r s  was being realized. This concern was 
concurrently e x p r e s s e d  to us in a r e quest letter of S e p t ember 
11, 1984, from the Chairm an of the S e n a t e  G o v ernmental  Affairs 
Committee. T h i s  l e t t e r  (see app- II) asked for our comments on 
the e f f e c t i v e n e s s  of statutory p r o t e c t i o n  for whistleblowers, 
and on l e g i s l a t i v e  prop o s a l s  regarding changes in the authority 
of the OSC. At least four le gisl a t i v e  proposals have been 
introduced to c h ange the current powers of the OSC, ranging from 
abolishing the o f f i c e  to increasing its power.

This report has also been p repa r e d  under GAO's statutory 
obligation, p u r s u a n t  to Section 2304 of the Civil Service Reform 
Act of 1978, to report annually on the a ctivities of the MSPB.

B A C K G R O U N D

E s t a b l i s h e d  in 1979 under a u t h o r i t y  of Presidential R e o r g a­
nization Plan No. 2 of 1978 and the Civil Service R eform Act 
(C S R A ) , the O S C  is an independent i n v e s t i g a t i v e  and p rosecutive 
component of the MSPB. The r e l a t i o n s h i p  of OSC to the MSPB may 
be likened to that of a prosecutor to a court. The Special 
Counsel is a p p o i n t e d  by the President, with the advice and 
consent of the Senate, for a term of 5 years. He may be removed 
by the P r e s i d e n t  o n l y  for inefficiency, neglec t of duty, or m a l­
feasance in o f f i c e .  T h e  three p r i m a r y  r e s p o n s i b i l i t i e s  of the 
OSC are to:



(1) investigate allegations of activities prohibited by 
civil service law, rule or regulation, primarily 
allegations of prohibited personnel practices as 
defined in the CSRA and, if warranted, to initiate a 
disciplinary or a corrective action;

(2) provide a secure channel through which allegations of 
waste, fraud, mismanagement, illegality, abuse of 
authority, or a substantial and specific danger to 
public health or safety may be made without fear of 
retaliation and without disclosure of identity except 
with the employee's consent; and

(3) enforce the Hatch Act, which restrains partisan politi­
cal activities of civil servants.

As identified in (1) above, the OSC can initiate a disci­
plinary action to punish the person who committed a prohibited 
personnel practice. For example, the OSC could seek to reduce 
the grade of a manager engaging in whistleblower reprisal. Cor­
rective actions can be aimed at helping the victim of the prohi­
bited personnel practice or making system-related corrections. 
For example, the OSC could seek to rescind an unfavorable 
reassignment of a whistleblower reprisal victim or require the 
agency involved to initiate or re-emphasize appropriate agency 
personnel policies. The OSC also has responsibility to investi­
gate, and, if warranted, prosecute allegations of arbitrary or 
capricious withholding of information under the Freedom of 
Information Act, but does not regard this as a primary statutory 
responsibility.

TYPES OF ALLEGATIONS 
RECEIVED BY OSC

During fiscal year 1984, the OSC received 1,605 matters for 
evaluation relating to its three primary statutory responsibili­
ties. Of these, 204 were complaints alleging reprisal for 
whistleblowing activities, 1,179 were complaints alleging other 
prohibited personnel practices, 129 were employee disclosures 
of alleged wrongdoing and mismanagement, and 93 were allegations 
of Hatch Act violations. A more detailed breakdown of various 
types of allegations of prohibited personnel practices is in­
cluded in appendix III.

As of January 9, 1985, OSC's central office consisted of 
the Special Counsel's office, an operations management division, 
an investigation division, and a prosecution division. OSC also 
has 2 field offices, located in Dallas and San Francisco. There 
were 81 permanent staff, including 67 at the central office and 
14 at the field offices. OSC also had 5 temporary employees, 
all at the central office. OSC's fiscal year 1985 appropriation 
was $4.58 million and it has requested a supplemental appropria­
tion of $44,000. OSC has requested a budget of S4.59 million 
for fiscal year 1986.
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PRIOR GAO REPORTS

Since April 1979, GAO has issued 13 reports containing 
information on the operations of the OSC. Several of these 
reports commented extensively on startup and other p r o blems 
experienced by CJC. For example, in a report to the Congress 
dated June 9, 1980, covering the first year activities of MSPB 
and O S C , 1 we reported that:

— The first year operations of OSC were affected by
start-up and transition problems which hindered it from 
fully carrying out its statutory functions.

— OSC lacked resources under its original budget a l l o c a­
tion to effectively carry out its full range of respon­
sibilities. Its operati ons were also impaired by insuf­
ficient office space.

— Because of a lack of specificity in the CSRA and the 
President's reorganization plan, there was uncertainty 
concerning the relat ionship between MSPB and OSC.

— Most whistleblower complaints were not proces sed within 
the tir;£ period required in the CSRA.

— The OSC had not taken steps immediately to establish
itself as the focal point for receiving and investigating 
complaints of prohibited personnel practices and did not 
provide active leaders hip in encouraging federal e m p l o y­
ees to report potential prohibited personnel practices 
and o ther merit system abuses.

In subsequent reports, we commented on other problems 
related to OSC's operations between 1979 and 1982. Such p r o b­
lems included:

— Inadequate communication between OSC and g o v e r n m e n t  
w h i s t l e b l o w e r s .

— Inability of OSC to clear ly identify the issues in refer­
rals of whistleblowers' disclo sures to agencies.

— Confusion on the part of federal employees about the role 
and responsibility of the Special Counsel.

— Missing case files and files in disarray.

1First-year Activities of the Merit Systems P r o t e c t i o n  Board 
and the Office of the Special Counsel (FPCD-80-46, June 9, 
1980 ).
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— Lack of cr iteria for evaluating and investigating c o m­
plaints,

— Lack of c o m m unicati on and ineffective working r e l a t i o n­
ships with other agencies.

— Budget reductions in fiscal year 1982 which caused
several problems including delayed and curtailed investi­
gation activity.

A bib lio g r a p h y  of reports issued by GAO which contain this 
i nformation  on OSC-s o perations is included as appendix IV.
This is the first report specifically on the OSC covering the 
period since the incumbent Special Counsel took office in 
O c t ober 1982.

THE OSC DOES N O T  V I E W  ITS 
ROLE AS T H A T  OF AN EMPLOYEE 
A D V OCATE

The Special Counsel does not regard the function of his 
o f f i c e  as tnat of providing rep resentational or advocacy ser­
vices for federal employees who have, a c t uall y or allegedly, 
suffered from unjust treatment within the federal personnel man­
agement system. Rather, the Special Counsel believes his role 
is to p r o tect the m erit system itself through the investigation 
and p r o s e c u t i o n  of violations of merit s y s t e m  laws, rules, and 
r egula t i o n s  before the Merit Systems Protection  Board. He 
s t r o ngly emphasized to us that he does not view complainants, or 
federal employees in general, as "clients" of the office, and 
indeed that the merit system itself is the O SC 's only client.

We p r e v i o u s l y  reported in Surve y of A p p e a l  and Grievance 
Systems A v a i l a b l e  to Federal Employees ( G A O / G G D - 8 4 - 17, Oct. 20, 
1983) that the OSC is not, in the s trictest sense, a remedial 
s ystem for individual employees. Only to the extent that an 
employ ee benefits incidentally from the e n f o r c e m e n t  of federal 
p e r s o n n e l  laws can OSC be considered part of the remedial system 
a vailable to individual employees.

The o ffic e likens its role to that of a p rosecut or in the 
criminal justice system. A prosecutor represents the public 
interest rather than the interests of the v i ctim of a criminal 
act.

The legislativ e history of the C S R A  had been interpreted by 
the U.S. Court of Appe als for the D i s trict of Columbia Circuit 
in the Frazier case (Frazier v. M S P B , 672F 2d 150 (D.C. Circuit 
1983)) to support the concept of O S C ' s  p r imary role as a 
p r osecutor . This case is the primary i n t e r pret ation of the 
role, authority, and jurisdiction of the OSC in corrective 
a ctio n cases. In this case, the Court stated that the Special 
C o unsel is " f u n d amentally concerned with the integrity of the
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merit system," and that this concern was different from that of 
the individual emplo y e e  who "seeks personal restoration. " in 
this view of the CSRA, "the principal recourse for individual 
employees w h o  have suffered cognizable injury from a personnel 
action is to a C h apter 77 a p p e a l — and not to the O f f i c e  of the 
Special Counsel." Chapter 77 of title 5, United States Code 
provides individual employees and applicants with the right to 
appeal certain adverse personnel a c t i o n s — such as removal or 
de m o t i o n — directly  to the MSPB. C e r tain  personnel a c t i o n s —  
including a perfor m a n c e  evaluation, relocation, and c hange in 
duties with no re duction in grade or p a y — are reviewab le by the 
MSPB only if brought before it by the Special Counsel and only 
if they are allegedly taken as a result of a p rohibited 
personnel practice.

The OSC's autho rity to seek "corrective action" on v i o l a­
tions of the merit system, under 5 U.S.C. §1206(c), is not 
inconsistent with the concept that the OSC protects the system 
rather than the individual. While the term as used in this sec­
tion of the statute is not defined, the OSC's focus is on insti­
tutional c orrective action. It can, and sometimes does, seek 
and secure c orrective action that is irrelevant to a c o m p l a i n­
ant's direct interests, such as securing an agency's commitment 
to adhere to merit system principles in the future. In e x p l a i n­
ing that complaina nts may be d issat i s f i e d  or d i s p l e a s e d  with the 
corrective actions OSC negotiates with agencies, the Special 
Counsel stressed that the O S C ' s  role is not "to g r a t i f y  the 
individual's personal wishes as to what he or she b elieves ought 
to be done for them."

The Frazier case, cited above, supports this view  of 
corrective action petitions:

"If Chapter 77 appeals can be analogized to civil p r o­
ceedings in which the immediate interests are p e r s o n a l  
to the litigants, corrective action p etitions are c o m­
parable to criminal prosecutions designed to v i n d i c a t e  
the public interest."

In some instances, OSC's corrective action s e t t l e m e n t s  do 
benefit individual complainants by revising adverse p e r s onnel 
actions. The Special Counsel told us, however, that correc tive 
action settlements are incidental to the primary a g e n c y  focus on 
d i s c i p l i n a r y  prosecution.

While the curren t p r o s e cutorial priority of the O S C  is con­
sistent with the statute, it is also a product of d i s c r e t i o n a r y  
choice and emph asis by the Special Counsel as the a d m i n i s t r a t o r  
of the office. Both the incumbent Special Counsel and his 
immediate p r e d e c e s s o r  made d eliberate efforts to r e d irec t the 
priorities of the offi ce to its prosecutive role, as o p p o s e d  to 
offering assistance  to individual employees. The incum bent 
Special Counse l tes tified in March 1983 that he inherited  an
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investigative staff that was " i n e x p e r i e n c e d  in conducting inves­
tigations with prosecutive ends c l e a r l y  in mind." In filling 
all new vacancies, he initiated a p o l i c y  of seeking out i n d i v i­
duals with extensive exper "nee in cond uc t i n g  criminal i n v esti­
gations  leading to prosecucion of offenders.

Some attorneys and o r g a n i z a t i o n s  representing governm ent 
w h i s t l e b l o w e r s  express an a l t e r n a t i v e  view  of the appropriate 
role of the OSC. In this view, for w h i c h  support can also be 
found in the legislative history, the OSC is responsible for 
provi d i n g  meaningful p rotectio n to individual w histleblowers and 
o t h e r  aggrieved federal employees. For example, in March 1983 
civil service oversight he ari n g s  before the House Subcommittee 
on Civil Service, OSC was c r i t i c i z e d  by the Government A c c o u n t­
ability  Project, an o r g a n i z a t i o n  that offers legal counsel and 
r e p r e s e n t a t i o n  to whist leblowers, for failing tc achieve the 
"heart of the Special Cou nsel's mission; that is, the lack of 
effective service to and r e sul ts for its constit uency— victims 
of p rohibited  personnel p r a c t i c e s  and whistle blowers seeking 
reform." Other parts of the t e s t i m o n y  made It clear that this 
o r g a n i z a t i o n  sees the role of the OSC as providing "effective 
service to federal employees," and "protecting the interests of 
federal employees and w h i s t l e b l o w e r s . "

Another organization, the P r oject on Military Procurement, 
w rote us that it felt the O SC' s p r o s e c u t o r i a l  function should be 
to p r o tect  the system and, n e ce ssarily, the aggrieved federal 
employe e from prohibited p e r s o n n e l  practices. It criticized the 
OSC for an impersonal approach to w h i s t l e b l o w e r s  and said that 
the o ffice should be prepared to o f f e r  them moral support as 
well as representation in court. In communica tions with us, the 
Federal Managers Assoc iation and the Senior Executives 
A s s o c i a t i o n  also questioned O S C ' s  o r i e n t a t i o n  and priorities, 
saying that OSC had deviated s h a r p l y  from its original 
p r o t e c t i v e  purposes.

OBJECTIVE, SCOPE AND METHOD OLOGY

Objective

Our objective was to p r o v i d e  information that will assist 
the Congr ess in making an o v e r a l l  e v a l u a t i o n  of the e f f e c t i v e­
ness of the OSC and the statute which governs the agency's 
operations, and in determining w h e t h e r  additional legislation is 
needed to protect government whistl e b l o w e r s .  (See app. I.) We 
gave special emphasis to the following matters in conducting our 
review:

— standards, criteria, and p r i o r i t i e s  that guide the O S C  in 
selecting complaints for i n v e st igation and prosecution;

— responsiven ess of the OSC to complainants, partic u l a r l y  
to those federal emp lo y e e s  who have taken career risks to 
expose fraud, waste, m i s m a n a g e m e n t  or illegality;
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— results attributable to the work of OSC and the obstacles 
which are hampering its effectiveness;

— p o s sible deficiencies in the powers of OSC or in the 
s t a t u t o r y  definition of prohi bited personnel practices 
which m a k e  it impossible for O S C  to do its assigned job; 
and

— potent ial alternatives for preventin g prohibited p erson­
nel pra ctices and pu nishing those who are found guilty of 
such practices, e s p e c i a l l y  in whistl e b l o w i n g  reprisal 
m a t t e r s .

The S p ecial Counsel's o p e r a t i o n s  are heavil y determined by 
legal requi r e m e n t s  based on the M SPB' s interpret ation of the 
CSRA. We were not able to d e v e l o p  clear criteria to justify 
alteration of these requirements. This limited our ability to 
meet the fourth and fifth o b j e c t i v e s  noted above.

Scope

Because O S C ' s  startup proble ms have been d ocumente d in 
previous reports, and because the current Special Counsel insti­
tuted a number of changes in O S C ' s  policies, p riorities  and 
operations beginning in late 1982, we limited the scope of our 
review to cover the past two years. Our field work was p e r form­
ed from N o v e m b e r  1983 through J a n u a r y  1985. It was done at 
OSC's h e ad quarters and at the three regional o f f i c e s  that were 
in existence at the time of our review. (The C h icag o field 
office closed September 30, 1984).

We c o n c e n t r a t e d  on OSC's review and i n v e stiga tion of incom­
ing complaints of prohibited personnel  practices, and did not 
examine OSC's role in referring w h i s t l e b l o w i n g  complaints for 
agency investigation, enforcing the Hatch Act, or investigating 
withholding of information reques ted under the Freedom of Infor­
mation Act. T h e  OSC's role in investigat ing and prosecuting 
prohibited p e r s o n n e l  practices is cle arly the focus of both 
request letters, the OSC's top priority, and the function that 
absorbs by far the predominant share of OSC's resources. We did 
not attempt to assess the q u a l i t y  of O S C ' s  litigative efforts, 
nor to assess O SC's use of its author i t i e s  to seek "stays" or 
temporary postpo n e m e n t  of adverse personnel actions and to 
intervene in on-going cases before the MSPB because these are 
tactical tools rather than ends in themselves.

Methodology

In order to describe OSC's  standards, criteria, and p r i o r i­
ties for select ing complaints for inve stigation and prosecution, 
we examined p e r t inent regulations, directives, and manuals and 
interviewed O S C  officials and staff at both the headquarters and 
field o f f i c e  level.
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To e v a luate the responsiveness of O S C  to complainants, we 
reviewed case files and examined OSC's statist ical data on the 
timeliness of case handling. In p e r f o r m i n g  this segment of our 
work, we paid par ticular attention to w h e t h e r  OSC's closeout 
letters to complainants  adequately c o n veye d its reasons for 
closure of a case. We also o b t ained  a c ompu t e r  tape which con­
tained informa tion on the number and types of matters received 
by O S C  during most of fiscal year 1984. In transmitting this 
tape, OSC advised us that little time had been devoted to 
validating the acc uracy of the data. Therefore, we did not use 
these data e x t e n s i v e l y  for statistical analysis.

In order to assess the results of O S C ' s  work, we obtained a 
listing of cases on which CSC c l a i m e d  some positive accomplish­
ment and e x a mined selected case files to d e t e r m i n e  the nature of 
the corrective or disciplinary a c t i o n  c l aimed by OSC.

Our analysis of possible d e f i c i e n c i e s  in the powers of OSC 
and the s t a t utory  definition of p r o h i b i t e d  personnel practices 
included an e x a m i n a t i o n  of the m a t e r i a l  in 76 randomly selected 
files on alleged reprisal for w h i s t l e b l o w i n g ,  closed between 
A u g u s t  1982 and August 1984. We also reviewed 16 otner 
individual case files that were brought to our attention during 
our review by complainants, or by current and former OSC staff 
members, and we reviewed 24 randomly selected cases of all types 
in an initial screening project. We perfo r m e d  legislative 
research into the history of the CSRA, and read testimony by the 
Special Counsel and others on p r o b l e m s  experi e n c e d  by OSC in 
prosecuting cases. In addition, we e x a m i n e d  MSPB decisions, 
court decisions, briefs and other d o c u m e n t a t i o n  related to the 
p rosecution  of major OSC cases.

To assist  us in assessing p o t e ntial alternatives for pr e­
venting p r o h i b i t e d  personnel practices  and punishing those who 
are found g u i l t y  of such practices, we interviewed representa­
tives of c o m p l a i n a n t s  and others both in and o u tside of g o v e r n­
ment who were familiar with the C S R A  and with OSC's record of 
a c hie vement since its inception in 1979. We also examined pub­
lished repor ts on OSC prepared by MSPB, GAO, and others and con­
sidered data relating to OSC's d e c i s i o n s  and accomplishments 
o btained during o u r  review.

This review was done in accord ance with generally accepted 
g o v e r n m e n t  a u d i t i n g  standards.

A G E N C Y  COMMENTS

Beyond p o i nt ing out that O S C  created a new planning and 
o v e r s i g h t  d i v i s i o n  in March, 1985, the Spe cial Counsel did not 
comment on this chapter (see app. VIII). The section on the 
role of the O S C  beginning on page 4, however, is somewhat 
expanded from the draft version s u b m i t t e d  to the Special Counsel 
for comment.
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C H A P T E R  2 

OSC'S O P E R A T I N G  POLICIES EMPHASIZE

R E S P O NSIV ENESS TO CO MPLA I N A N T S

Since its initial o r g a n i z a t i o n  in 1979, OSC has g r a d u a l l y  
ac cumulated  and refined a set of o p e r at ing standards and 
proced u r e s  that frame its approach to handling the complaints  
and ref er r a l s  that it receives. The C S R A  does not provide a 
definitive answer to all of the q u e s t i o n s  raised by these c om­
plaints. D i s c r e t i o n a r y  d e c i sions  are required every day, and an 
understandin g of how they are reached within the OSC is e ssen­
tial to d e t e r m i n a t i o n s  of w h e t h e r  OSC is fulfilling its mission 
under current law- We believe OSC's case handling p o l i c i e s  and 
pr o c e d u r e s  e m p h asi ze timelin ess and respon siveness. We also 
agree with OSC that a larger propor t i o n  of O S C's o p e r a t i n g  and 
case handling p o l i c i e s  should be forma lly documented.

This chapter d e s c r i b e s  OSC's o p e r a t i n g  p o l icies and p r o c e­
dures in several areas. Thes e include its standards for review 
and i n v e s t i g a t i o n  of incoming complaints, its treatment of p o l i­
tically sen sitive cases, its policies on re sponsivenes s to 
individual complainants, and its p o l i c i e s  for c o m m u n i c a t i n g  its 
role to the public. OSC's criteria for selection of individual 
cases for p r o s e c u t i o n  are d i s c uss ed in chapter 3, in the context 
of prot ec t i n g  g o v e r n m e n t  w h i s t l e b l o w e r s  from reprisal, which is 
of p a r t i c u l a r  intere st to our requesting ch airman and 
chairwoman.

MOST CASES ARE C L O S E D  
IN I N ITIA L S C R E E N I N G

Se ction 1206(a)(1) of Ti tle 5, United S tates Code, requires 
that the Special Counsel "shall investigate" any allega t i o n  of a 
prohib i t e d  p e r s o n n e l  p r a c t i c e  "to the extent n e c e ssar y to d e t e r­
mine w h e t h e r  there are reason able grounds to believe that a p r o­
hibited p e r s o n n e l  prac t i c e  has occurred, exists, or is to be 
taken." In practice, the vast majo r i t y  of OSC " i nvestiga tions" 
consist of a r e v i e w  of the incoming complaint file, suppleme nted 
by a single c o n tact with the complainant. About 8 p e rcent of 
the c o m p l a i n t s  survive this screening process to be referred to 
OSC's i n v e s t i g a t i o n  staff for in-depth scrutiny and interviews 
with k n o w l e d g e a b l e  parties.

We agree that OSC's practice of screening c o m p l a i n t s  is 
consis t e n t  with the s t a t utory q u a l i f i c a t i o n  that gives the OSC 
d i s c r e t i o n  in d e t e r m i n i n g  whet her there are "reaso n a b l e  grounds" 
to indicate the exi st e n c e  of a prohibited p ersonnel practice.

OS C ' s  w r i t t e n  p r o c e d u r e s  and regulations c a r e f u l l y  justify 
this i n t e r p r e t a t i o n  of the law's requi rement that OSC
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investigate incoming allegations. Its key authority for this 
interpretation is language in the Senat e Committee on G o v e r n m e n­
tal Affairs report on the CSRA which notes thac the Special 
Counsel "need not conduct an i n v es tigation of a charge which 
appears groundless or frivolous on its face," and which e s t a b­
lishes an e xpectat ion "that the Special Counsel will d e v e l o p  a 
systematic means of screening employee complaints and 
a l leg ations."

OSC routinely closes after "initial inquiry," or screening, 
a number of types of incoming c ompla i n t s  when no prohibited 
personnel practice is evident. These include:

— Matters pending before appeal bodies such as the MSPB, 
the Office of Personnel Management, the Equal Employment 
Opportunity Commission (EEOC), the Federal Labor Rela­
tions Authority, or an agency grievanc e proceeding.

— Allegations whic h do not involve defined "personnel
actions," but other complaints against agency management.

— Matters in whic h an admin i s t r a t i v e  appeal has been com­
pleted .

— Allegations from employees of agencies not within OSC's 
jurisdiction, including g o v e r n m e n t  corporations, intelli­
gence agencies, the Postal Service, the General A c c o u n t­
ing Office, or the Federal Bureau of Investigation.

— Matters alleging violations in connection with a p r o m o­
tion action, or non-selection for a vacancy, where no 
prohibited personnel practice is evident.

— Allegations of discrimination, in which OSC normally 
"defers" to agency investigatory bodies or the EEOC.

— Allegations of unfair labor practices, in which OSC
normally d e f e r s  to the Federal Labor Relations Authority.

In addition to these screening factors, OSC also closes 
matters during screening based upon a deter m i n a t i o n  that allega­
tions in the complain t cannot be suc cessfully prosecuted before 
the MSPB. This d e t ermina tion is often d i s cret ionary and judg­
mental in that it requires a pr ojected evaluation of evidence 
that might be ava ilable or discovered in a detailed investiga­
tion, likely a gen cy defenses, and applicable legal standards 
such as whether there was a nexus or causal link between a pro­
tected activity and a personnel action that was taken.

According to statistics supplied to us by OSC, the vast 
majority of incoming complaints are closed in screening. In the 
period from O c t o b e r  1, 1983, to J a n u a r y  9, 1985, OSC closed, in 
screening, 1,424 of the 1,868 m a t t e r s  it received, and 119 
matters were r ecomm e n d e d  for further investigation. Thus, for
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e v e r y  case recommended for further investigation, about 12 are 
r ecommended  for closure after screening.  Another 160 matters 
were referred for consideration as possible candidates for re­
por t s  by agency heads under OSC's a u t h ority to act as a "secure 
channel" for whistleblowing discl osures, and 165 m a tters were 
s till in screening, or "initial inquiry," as of J a n u a r y  9,
1985.

T H E  SPECIA L C O U N S E L  HAS 
E M P H A S I Z E D  TIME LINESS 
A N D  RESP ONSIVENESS

The incumbent Special Counsel has established a policy that 
r e s p o n s i v e n e s s  to complainants, in the form of prompt acknowl­
edgm e n t  and d i s p o s i t i o n  of their complaints, is one of OSC's top 
priorities. In one of his first formal directives  to the OSC 
staff, the Special Counsel instituted a set of standards he 
e x p e c t e d  the staff to meet in d e a l i n g  with incoming complaints. 
For example, this directive requ ired an ackn owledgment letter to 
the c omplain ant within 5 days a f t e r  a matter has been assigned 
to a staff attorney. The directive also required a recommenda­
tion, within 30 days from receipt, that the complaint either be 
closed or referred for investigation. W i thi n 90 days, the 
d i r e c t i v e  establishes an exp ectation that the m atter will either 
be closed or reco mmended for p r o secution , with further investi­
g a t i o n  to be considered as an o p t i o n  in only e x t raordin ary 
circumstances. T o g e t h e r  with a c e n t r a l i z a t i o n  of the initial 
c o m p l a i n t  review function, these p o l i c i e s  have resulted in a 
s ubsta n t i a l  reduction of OSC's b a c k l o g  of matters awaiting 
resolution. According to OSC's f i s c a l  year 1984 annual report, 
844 m a t t ers were carried over at the beginning of fiscal year 
1983, and less than half that number, or 416, were carried over 
into fiscal year 1985.

D i r e c t  C o n tact  with the 
C o m p l a i n a n t

The Special Counsel's November 1, 1982, d i r e c t i v e  also 
requi r e d  that, at a minimum, e v e ryo ne who makes a complai nt to 
O S C  be contacted by an OSC investigator or attorney (this was 
u s u a l l y  acc omplished by telephone). A principal p u r p o s e  of this 
co n t a c t  is to asc ertain whether the written  complaint m a y  have 
o m i t t e d  key facts or allegations that would bring the matter 
w i t h i n  OSC's juri s d i c t i o n  or its p r o s e c u t o r i a l  standards. We 
did not verify the implementation o f  this policy, but did 
o b s e r v e  that a May 6, 1983, internal r evie w of o p e r a t i o n s  at the 
S a n  Francisco regional office r e p o r t e d  that this requir e m e n t  was 
r e s u l t i n g  in some d el ays in case p r o c e s s i n g  because telephone 
n u m b e r s  of complainan ts were u navailable, or they could not be 
r e a c h e d  on g iven telephone numbers.
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C l o s e o u t  Letters are Required by L a w

T h e  Civil Service Reform Act (5 U.S.C. §1206) r e q u i r e s  the 
S p e c i a l  Counsel to give each c o m p l a i n a n t  "a written statement 
n o t i fying  the person of the termi nation of the inves t i g a t i o n  and 
the r e a s o n s  therefore." Explanatory language in the conference 
report accompanying the CSR A indicated that the reasons for 
t e r m i n a t i o n  of the investigation n e e d  not be detailed, but that 
the a c t  required a brief notification and the "summary reasons" 
for closure.

A  former Special Counsel issued w r i t t e n  guidance on the 
c o n t e n t  of closeout letters in May 1982. He found some letters 
curt, uninformative, and unconvincing that anyone had evaluated 
the complaint. He cautioned against formulistic lan guage and 
said that closeout letters should d e a l  with each legal issue 
raised. The incumbent Special C o u n s e l  has not issued specific 
i n structio ns to the staff on the c o n t e n t  of its c l o s e o u t  letters 
to c o m p lainants. He testified in M a r c h  1984 that comp lainants 
r e c e i v e d  responses from OSC that are "in detail," and "in 
w r i t i n g ."

In our review of 74 letters s e n t  to co mplainants whose 
a l l e g a t i o n s  of reprisal for whistl e b l o w i n g  were c losed by OSC, 
we f o u n d  that about two-thirds of t h e m  conveyed the key reasons
why O S C  decided not to pursue the c a s e ,  as described  in OSC's
internal analysis. T h e s e  letters w e n t  beyond a r e c i t a t i o n  of 
the g e n e r a l  finding required by the C S R A ,  and gave a clear, 
though succinct, indication of the k e y  defect or d e f e c t s  in each 
case f r o m  the standp oint of prosec u t i v e  merit. For example, one 
letter told the c o m p l a i n a n t  that:

"Our inve stigation revealed that your n o n­
pro m o t i o n  in June, 1983 was due to the fact that you 
lacked the r equisite number of y e a r s  of nursing 
e xper ience for promotion. We a l s o  determined that 
y o u r  non-promo tion in September, 1983 was the result 
o f  performance problems made k n o w n  to you well before
y o u  made d isclosure s to your C o n g r e s s m a n .  As a c o n s e­
quence, we are unable to c o n clu de that your non- 
prc;notion c onstitute d reprisal f o r  your disclosure. "

A b o u t  o ne-third of the closeout l e tters we e x a mined were 
w r i t t e n  in more g e n eral terms. They u s u a l l y  said o n l y  that OSC 
found insufficient evidence that a p r o h i b i t e d  p e r s onnel practice 
or o t h e r  prohibited activity within its investigative authority 
had o c c u r r e d .  W h e n  we discussed this m a t t e r  with the Associate 
S p e c i a l  Counsel for Prosecution he n o t e d  that some compl a i n t s  
are so unspecific that a specific r e s p o n s e  is impossible. He 
also explained that in cases where O S C  believes that an agency 
was c o m p l e t e l y  justified in taking a d v e r s e  action a g a i n s t  an 
employee, OSC som etimes uses d i s c r e t i o n  to avoid l a n g u a g e  which 
would be embarrassing or provocative to the complainant.

12



On the whole, g i v e n  the discretion allowed to the Special 
Co u n s e l  in this m a t t e r  by the legi slative history of the CSRA, 
we b e l i e v e  that O S C ' s  closeout letters in all cases we examined 
met the m i n i m u m  statutory standard, and in most cases were full^ 
respon s i v e  to the complainant's interest in how his or her com­
p l a i n t  was evaluated.

OSC P R O C E D U R E S  FOR HAND LING 
S E N S I T I V E  MATTERS

Sensitive matters, such as those which could result in 
irrepa r a b l e  harm to individuals if improperly handled, have 
received special treatment by OSC. According to the S p e cial  
Counsel, the initial review and invest i g a t i o n  of c ompla i n t s  was 
handled by OSC's  field offices prior to November 1982. S u b s e­
quently, a special investigative un it was established in h e a d­
qua r t e r s  to handle the more sensitive or complex matters. 
However, the need for the special i n v e stiga tive unit d e c l i n e d  
with the c e n t r a l i z a t i o n  of initial r e v i e w  of all c o m p l a i n t s  in 
the headquarter s' complaints examining unit and the increased 
control of all investigations  by the investigations div ision.

Currently, all m a t t e r s  to be i n vestigated beyond initial 
s c r e e n i n g  are assigned and controlled by the Associate Special 
Counsel for Investigation s in c o ordination with the A s s o c i a t e  
Special Counsel for Prosecution. M a t t e r s  are assigned to 
investigator s or teams of investigators on the basis of the 
n ature of the m a t t e r  (including its sensitivity) and any 
p a r t i c u l a r  investi gative skills w h i c h  may be required.

Congre s s i o n a l  inquiries are r outed  to the Director of Con­
gr e s s i o n a l  and Public Relations who is responsible for c o o r d i­
nating a response. Furthermore, O S C  staff members have been 
instru cted not to reply to inquiries from the press. All such 
i nquiries are handled by the Director of Congressional and 
Pu b l i c  Relations  or by the Special C o u n s e l  himself.

OSC IS D E V E L O P I N G  B E TTER GUIDANCE 
FOR S U B S T A N T I V E  R E V I E W  OF COMPLAINTS

In a 1981 report almost 2 years after OSC was established, 
we o b s e r v e d  that OSC had no criteria or guidelines for p e r f o r m­
ing i n v e s tigations , and noted that s i m i l a r  complaints could be 
t r e ated d i f f e r e n t l y  depending on the individual invest i g a t o r  or 
o f f i c e  i n v o l v e d . 2 Since that time O S C  has compiled and d i s t r i­
buted internally  an investigations m a n u a l  that codifies some of 
its c r i t e r i a  and guide l i n e s  for c onducting investigations.
It h a s  also c o n d ucted training sessions on investigatory 
techniques. Whi le the investigations manual offers g u i d a n c e

O b s e r v a t i o n s  on the O f f i c e  of the S p e c i a l  Counsel's 
O p e r a t i o n s  (FPCD-82-10, Dec. 2, 1981 ) I
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with regard to O S C ' s  ju risdiction, and techniques for interroga­
tion and g a t h e r i n g  of evidence, it does not contain g u i da nce 
relating to s u b s t a n t i v e  d i s t i n c t i o n s  between cases that are 
likely to be prose c u t e d  s u c c e s s f u l l y  and cases that ultimately 
will be closed because one or more critical defects have been 
r e v e a l e d .

A March 1984 internal m a n a g e m e n t  evaluation of O SC's field 
network c o n c l uded that the investigations manual, while helpful, 
did not a d e q u a t e l y  fill the staff's need for information of a 
policy nature. The evaluatio n noted "a general, unfocused per­
ception that p o l i c y  needs to be clearer," and said that more 
d iscussion of "grey areas" in legal issues was desirable. The 
field staff r eported that v erbal opinions from the central 
office o f t e n  c o n f l i c t e d  with the manual, and that there were 
conflicting m e m o r a n d a  in c i r c u l a t i o n  on nepotism cases. A c c o r d­
ing to May, 1983 internal m e m o r a n d a  from the Assis t a n t  and 
Associate Special Counsels for Investigation, at least one of 
OSC's regional o f f ices was c onducti ng investigations with a 
remedial rather than a p r o s e c u t i v e  objective. This was criti­
cized as a "'law-firm' and 'client' approach to a law e n f o r c e­
ment miss ion w hich tends r e l e n t l e s s l y  to swell the pending case­
load and prod uce results which are better negotiated than 
p r o s e c u t e d ."

In addition, O SC's latest internal control review, com­
pleted by its Inspector General on July 2, 1984, identified a 
need to improve the d o c u m e n t a t i o n  of internal policies and pro­
cedures c oncerning investigative, prosecutive, and a d m i n i s t r a­
tive functions. It noted that staff members "have d i f f i c u l t y  
determining what current p o l i c y  or procedure is, while s u p e r­
visors may have insufficient basis or standards for supervising 
the work of subord i n a t e s . "  The report identified initial review 
of complai nts as "the keystone  to efficiency and e c onomy  of OSC 
operations," and noted the inherent and s i g n i ficantly high risk 
"that a m a t t e r  m e r i t i n g  i n v estig ation or other action could be 
erroneou sly s c r e e n e d  out."

This risk has been s u b s t a n t i a l l y  ameliorated by the incum­
bent Special C o u n s e l ' s  policy of centralizing the operat i o n s  of 
OSC. Regional o f fices  in W a s h i n g t o n ,  Atlanta, Philadelphia, Los 
Angeles, Seattle, and Chicago were closed in fiscal years 1983 
and 1984. The remaining two regional offices, in Dallas and San 
Francisco, are no longer authorizt .1 to make an initial e v a l u a­
tion of compla ints. T h e y  s i m p l y  carry out the investigations 
assigned to them by OSC headquarte rs, which also reserves the 
most sensiti ve m a t t e r s  for investigation by staff at h e a d­
quarters .

On S e p t e m b e r  16, 1983, O S C  created a specialized Complaints 
Examining Unit (CEU) to centra l i z e  the initial review and e v a l­
uation o f  all incoming compla i n t s  in a single place. An inter­
nal staff p a p e r  pro posing this centralizati on asserted that c o m­
plaint p r o c e s s i n g  is p o licy intensive and that centra l i z i n g  the
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function would permit "policy exceptions to become identifiable 
and resolvable instantly," while making it easier to m a i ntain 
both statistics on and c o n s i s t e n c y  in the review of complaints.

OSC's policy of c e n t r a l i z a t i o n  also somewhat reduces the 
need for detailed written internal g ui delines and criteria. 
Policy level officials are available on a daily basis for con­
sultation on matters of law, policy, or priority. Nevertheless, 
we agree with the rec ommendation  of the Inspector General, as 
contained in his internal control review, that OSC should have a 
written directive on the receipt, processing, and review of c o m­
plaints. The Inspector General informed us that although work 
on such a directive was in progress, it had not been issued by 
the target deadline of Se ptember 1, 1984, nor by the end of 
1984.

OSC has also been working on a prosecution  manual that will 
cover many points of legal interpretation. The prosecution 
manual was issued in April, 1985, and the Special Counsel for­
warded to us a copy with his comments on this report. We have 
not, however, reviewed the new manual to determine the extent to 
which it will meet the need for more clearly defined p r o s e c u t o­
rial guidelines to ensure consist ent treatment of incoming 
complaints.

OSC HAS TAKEN STEPS 
TO CLARIFY UNDERSTANDING 
OF ITS ROLE

The incumbent Special Counsel has recognized the importance 
of outreach efforts to expand public knowledge of the functions 
of OSC, in part because of a reasonabl e assumption that the lack 
of such knowledge largely accounts for O S C's receipt of hundreds 
of complaints annually that are outside of its proper 
jurisdiction.

In past reports, we have criticized OSC for failing to 
adequately explain its role and responsibilities to federal 
employees. In its earliest years, this failure was in large 
part attributable to an inadequate outreach budget. In fiscal 
year 1982, for example, funds for informational material, lec­
tures, and seminars to explain  OSC's missio n were severely 
curtailed in a g o v e r nmentwide budget reduction. We have r e c o m­
mended in the past that OSC should expand and improve its 
efforts to convey an underst anding to federal employees of the 
roles and responsibilities of the Special Counsel.

Shortly after his c onfirmation, the Special Counsel e s t a b­
lished an Office of Congre s s i o n a l  and Public Relations, in 
response to a perceived need, identified by GAO, for public o u t­
reach to improve federal employee understanding of the functions 
and responsibilities of the O ffice of the Special Counsel. The 
budget for this operation was $33,000 in fiscal year 1983, and 
$52,000 in fiscal year 1984. The publications budget increased



from $2,500 to $19,000 in this same period. With these new 
resources, OSC publis hed a new, c l earer basic explanatory 
pamphlet that it sends out in response to inquiries and made new 
efforts to explain its role, and its limitations, in the media.

AGENCY COMMENTS

The Special C o u n sel 's comments on this chapter (see app. 
VIII) pointed out that some of our o b s e r v a t i o n s  were out of date 
by the time the report was drafted. The p r osecutio n manual was 
completed in April 1985 and is being dist ri b u t e d  to OSC staff. 
While OSC still takes the s ensitivi ty of an investigation into 
account in assigning cases internally, the special investiga­
tions unit no longer exists. The Special Counsel  said that con­
gression al inquiries, which are now routed through the Office of 
Congressional and Public Relations for coordination, do not 
influence the sensit i v i t y  of matters under OSC's consideration. 
The Special C o u n s e l ' s  comments also provide supplemental infor­
mation on the role of the offi ce of the inspector general and on 
OSC's public information activities.

We qualified our d e s c r i p t i o n  of factors routinely conside r­
ed in OSC's complaints screening process to accommodate the 
Special Counsel's comment that these screening factors apply 
directly to cases where no prohibited person nel practice is 
involved. Our interviews with OSC staff who had been involved 
in complaint processing cited these factors as largely jurisdic­
tional rather than substantiv e de term i n a t i o n s .  We continue to 
believe that OSC should have a d i r e ctive on the receipt, pro­
cessing, and review of complaints covering issues like thin. We 
removed a sentence, however, which could be read as implying 
that such a d i r e c t i v e  should be a part of the investigations 
m a n u a l .
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CHAPTER 3

WHISTLEBLOWER REPRISAL COMPLAINANTS RARELY

QU A L I F Y  FOR S P E C I A L  C O U N S E L  P R O T E C T I O N

One of the major innovations of the Civil Service R eform 
Act (CSRA) was its p r o v ision for the pro tection of g o v e r n m e n t  
whistleblowe rs— those who discl ose e v i d ence of waste, abuse, or 
m i s m a n a g e m e n t — from retal iation by a g ency  management. As of 
December 1984, 42 percent of all m a t t e r s  under active i n v e st iga­
tion by OSC were w h i stleblower reprisal cases. Neverthele ss, an 
extremely small p ropor tion of these c omplaints meet the legal 
standards that OSC is required to m e e t  for a succes s f u l  p r osecu­
tion of a corrective or d i s c i p l i n a r y  action case. Our review of 
a sample of 76 closed w h i s t l e b l o w e r  reprisal complaint files 
found no cases where the Office of the Special Counsel failed to 
pursue the matter to the point where at least one cri tical d e­
fect in prosecuto rial merit was revealed.

WHISTLEBLOWER REPRISA L CASES 
AT THE O S C — AN OVE RV I E W

The CSRA sought  to use OSC to protect g o v e r n m e n t  w h i s t l e­
blowers from reprisal. Currently, O S C  devotes a s i g n i f i c a n t  
amount of its res ources to investigatin g whistl e b l o w e r  reprisal 
cases. Most of the initial w h i s t leblowin g reprisal c o m p l a i n t s  
are closed in O S C ' s  own internal review. The MSPB has e s t a b­
lished evidenc e standards that the OSC must meet to p r o s e c u t e  
these cases successfully. • In addition, the Special C o u n s e l  has 
established a p olic y that cases will not be p r o s e c u t e d  before 
the MSPB unless there is a ”75 to 80 percent" chance that the 
OSC will p r e v a i l .

CSRA sought to protect role 
of whistleblowers

The Congress recognized, during passage of the CSRA, that 
individual federal employees are o f t e n  in the best p o s i t i o n  to 
identify incidents of law violation, mismanagement , waste, or 
abuse in their agencies, but they are dete rred from revealing 
these incidents to appropriate investigators by the p r o s p e c t  of 
retribution from superior managers in their agencies w h o  bear 
responsibility for these conditions. Therefore, the C S R A  
defined as a prohib i t e d  personnel practice, the use of perso nnel 
authority in reprisal for disclo s u r e  of information w h i c h  an 
employee or a pplicant "reaso nably believes evi dences a viola tion 
of any law, rule, or regulation, or mismanag ement, a g r o s s  waste 
of funds, an abu se of authority, or a substantia l and speci fic 
danger to p ublic health or safety. . . . "  The S p e c i a l  Counsel 
was given r e s p o n s i b i l i t y  for investigating a llega t i o n s  of 
prohibited per sonnel practices  and p rosec u t i n g  them b efore the 
MSPB to secure corre ctive and/or d i s c i p l i n a r y  action.

17



Wh is t le b lo w e r  r e p r i s a l  cases
currently make up 42 percent 
of all matters under investigation

During fiscal year 1984, according to its annual report,
OSC received 204 allegations of reprisal for whis tleblowing 
activities, or violation of Title 5 U.S.C. §2302(b)(8). These 
constituted about 15 percent of all al legations of prohibited 
personnel practices, and about 13 percent of all matters 
received by the office. This is an estimate, because  OSC's 
statistics are inexact. Matters are classified by OSC upon 
initial receipt of an allegation, and often c o m p l a i n a n t s  use the 
term "whistleblowing" to refer to a broad range of disputes with 
agency management. OSC g e n e ral ly does not alter its original 
classification  of a whistl eblowing complaint even if subsequent 
analysis reveals that whistleblowing as d e s c r i b e d  in the statute 
did not actually occur.

As of December 1984, 42 percent of the matters under active 
investigation by OSC were cases in the reprisal for w h i s t l e b l o w­
ing category. The Deputy Associate Special C o unse l for Investi­
gation told us that this mix of cases was normal. To some 
extent, this d i s p r o porti onate investigatory c o m m i t m e n t  is 
accounted for by the fact that reprisal cases, b e cause they 
involve complex consid erations of motive, intent, and causal 
relationships between events, require more c o m p l i c a t e d  and 
lengthy investigations than do simpler allegations, such as 
neootism.

The vast majority of whistleblower 
reprisal complaints are closed 
in OSC's own internal review

OSC's classific ation of complaints received in early years 
is not reliable, but we can estimate that more than 1,500 
reprisal for w histleblowing cases have been closed over OSC's 
history, assuming that the current propor tion of w histleblowing 
reprisal complaints to all complaints has p r e v aile d since 1979, 
when OSC was established. Sixteen of these com plaints resulted 
in some dis cip l i n a r y  or corrective action by the end of 1984, 
either ordered by MSPB or negotiated by OSC with individual 
agencies. Except for a few cases OSC lost before the MSPB, the 
remainder of the complaints were closed in OSC's internal 
review.

Exacting standards of proof 
are required to prosecute 
whistleblower cases successfully

In order to make a prima facie case of p r o h i b i t e d  reprisal, 
the MSPB has held that the Special Counsel is required to prove, 
by a preponderance of evidence, an exacting series of elements. 
These were initially set forth by the MSPB in R obert J. Frazier,
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Jr., (1 MSPB 159 (1979)), the first case involving the Special 
Counsel's a u t h o rity in prohi bited p e r s onn el practice cases, and 
extended in G e r l a c h  v. FTC (8 M S P B  599 (1981)) and R o h r m a n n  
(9 MSPB 14 (1982)). The Special C o unsel must show that (1) the 
employee engaged in activity p r o t e c t e d  by the law; (2) the 
employee was subseq u e n t l y  treated in an adverse fashion by the 
agency; (3) the deciding official had actual or c o n structive 
knowledge of the protected activity; and (4) there was a causal 
connection bet ween the protected activity and the agency's 
adverse treatment of the employee.

In cases where there is e v i d e n c e  of both legitimate and 
illegitimate reasons for the a d v e r s e  treatment, the MSP B adopted 
the Mt. Healthy test as a logical and efficient method of 
determining w h ether a prohib ited personne l practice is the 
motivating factor in c orrective a c t i o n  cases. The Mt. Healthy 
test requires that once OSC e s t a b l i s h e s  that the protected 
activity was a significan t factor in the reprisal, the agency 
must be provided an opport u n i t y  to s h o w  that it would have taken 
the same acti on even if the p r o t e c t e d  conduct had not taken 
place. If the agency can do so, M S P B  would not order corre ctive 
action.

At the time of our review of O S C ' s  disposition of com­
plaints, the legal standard for both corrective and d i s c i p l i n a r y  
cases was the same. That is, if an agency was able to prove 
that it had legitima te grounds to take adverse action against an 
employee, neither disc ip l i n a r y  nor corrective action would be 
authorized by the MSPB. In D e c e m b e r  1984, OSC prevailed before 
the MSPB with an argument that the Mt.Healthy test should not 
apply to d i s c i p l i n a r y  action cases. This case is c u r r e n t l y  
under appeal to the courts. Some cases that were closed under 
the previous standard might have b e e n  regarded more f a v o r a b l y  as 
candidates for p r os ecution to a c h i e v e  disciplinary o b j e c t i v e s  
under this n e w  standard,

OSC'S DECISIONS TO CLOSE W H I S T L E B L O W E R  
REPRISAL COMPLA I N T S  A P P E A R  R E A S O N A B L E

Examining a random sample of 76 whistleblower reprisal case 
files closed by OSC, we found that in nearly all cases^ the 
case file d o c u m e n t e d  that O S C ’s d e c i s i o n  was based on a 
reasonable c o m p a r i s o n  of the facts in the case with the legal

^In one d i s c i p l i n a r y  action m a t t e r  involving an employee of a 
departmental inspector general, we found that the apparent 
basis for O S C ' s  decision to close the matter was d i s p u t e d  by 
evidence in the file. The Special  Counsel told us that the 
decision to close the case was m a d e  on information not in the 
file. We agree that there was a reasonable basis for closing 
the case, though it was not the basis explained to the 
complainant.
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s t a n d a r d s  that OSC is required to meet for a successfu l pros ecu­
tion. We found that many factors are involved in the decision 
to clos e a complaint. In particular, 49 of these 76 cases were 
c l o s e d  in part because OSC anticipated that the a g e n c y  or 
o f f i c i a l s  involved could argue p e r s u a s i v e l y  that there was no 
c ausa l connection betwe en the compla i n a n t ' s  w h i s t l e b l o w i n g  and 
the d i s pute d personnel action.

To examine OSC's d i s p o s i t i o n  of w h i s t l e b l o w e r  reprisal 
a l leg ations, we used a randomly drawn sample of 76 cases from 
the p o p u l a t i o n  of 401 w h i s t l e b l o w e r  reprisal c o m p l a i n t s  closed 
b e t w e e n  A ugust 31, 1982, and August 31, 1984. Our sample is 
p r o j e c t a b l e  to the popul a t i o n  with a sampling error of plus or 
m i n u s  10 p e r cent at a confidence level of 95 percent. (A d i s­
cu s s i o n  of the c ha racteristic s of our sample is p r e s ent ed in 
app. V.)

M U L T I P L I C I T Y  OF FACTORS ARE 
I N V O L V E D  IN OSC DECISIONS TO 
C L O S E  CASES

W hile there are only four basic elements of proof required 
to p r o s e c u t e  a reprisal for w h i s tle blowing case successfully, in 
fact a nearly limitless array of individual c i r c u m s t a n c e s  were 
w e i g h e d  in OSC's evaluation of the p r osecutive p o t e ntial  of the 
76 case files we examined in detail. In each of these cases,
OSC purs ued the investigation to the point where it found a 
c r i t i c a l  defect in the case from the s tandpoint of prosecutive 
merit. In many of these cases, more than one such defect 
e m e r g e d  in OSC's investigation, as summarized in the prosecutive 
m e m o r a n d a  prepared by OSC staff. Although only about; 8 percent 
of incoming complaints are referred by the C o m p l a i n t s  Examining 
Unit to the investigation staff, 41 percent of the cases in the 
r e p r i s a l  sample had received an investigati on in more depth than 
the CEU now provides. (See app. VI.)

In the following sections we categorize some of these 
factors, in order to illustrate the variet y of p rosecutive  
d e f e c t s  that occurred in the sample of cases we examined. Some 
cases appear more than once in the statistics and e x a mples  we 
use because they clearly exemplify more than one d e fe ct from a 
p r o s e c u t i v e  perspective. About two-thirds of the 76 cases 
h i n g e d  on OSC's anticipation that the agency or the targeted 
o f f i c i a l s  could argue p e r s u a s i v e l y  that there was no causal con­
nec t i o n  between the co mpla i n a n t ' s  w h i s tleblow ing and a personnel 
action. OSC's investigation reveale d evidence that, if it were 
p r e s e n t e d  to the MSPB, would p r o b a b l y  refute a c harge that the 
p e r s o n n e l  action was taken in reprisal for the act of 
w h i s t l e b l o w i n g .

As we pointed out in chapter 2, OSC had not yet established 
w r i t t e n  criteria or standards for e v aluation of the prosecutive 
po t e n t i a l  of complaints it receive s at the time of our review.



We were told that some of these points of law and interpre tation 
would be covered in the p r o s e c u t i o n  manual, but this was not 
available to us nor to O SC staff membe rs who p r e p a r e d  p r o secu­
tive analyses of the cases we reviewed. Lacking such a guide, 
we drew our c h a r a c t e r i z a t i o n  of the questions and c r i t e r i a  OSC 
applies to case analy s i s  d i r ectly  from the p r o s e c u t i v e  memoranda 
that form OS C's o w n  internal system for d e c i s i o n m a k i n g  and 
accountability on individual matters. It is likely that opinion 
on some of these q u e s t i o n s  and arguments will d i f f e r  w i thin OSC 
itself.

P ersonnel a ction not taken 
within O S C ' s  j urisd i c t i o n

In 12 of the cases, OSC staff raised a s i g n i f i c a n t  question 
about whether the action that p rompted the c o m p l a i n a n t ' s  contact 
with OSC was a p e r s on nel action. Some employees o b j e c t e d  to 
what they d e s c r i b e d  as general harassment or p r e j u d i c e  that they 
attributed to their status as whistleblowers, but OSC can act 
only if a p e r s o n n e l  action meeting the statutory d e f i n i t i o n  is 
involved. The Special  Couns el has writt en to the C h a i r m a n  of 
the Senate C o m m i t t e e  on G o vernmental  Affairs that

"there is no O S C  implemented statutory p r o t e c t i o n  
against reprisal or retaliation which may o c c u r  in the 
form of m a n a g e m e n t  action or collegial p r e s s u r e s  and 
treatment w h i c h  do not meet the statutory d e f i n i t i o n  
of a p e r s o n n e l  action."

For example, OS C raised q u e s t i o n s  about w h e t h e r  such 
actions would be covered as: denial of p ermi ssion to attend a
conference; a bad emplo y m e n t  reference; withdrawal of r e s p o n s i­
bilities that were i n c onsistent with an e mpl oyee's low-level
rank and job d e s cri ption; revocation of an e m p l o y e e ' s  contract
warrant authority; assi gn m e n t  of a nurse to a rotat i n g  night 
shift in a d i f f e r e n t  ward; requiring unusually s t r i c t  accounting 
for attendance; and removing a part ition so an e m p l o y e e ' s  work 
habits could be c l o s e l y  observed.

Althoug h an agency can e ffec t i v e l y  take reprisal  against a 
disfavored e m p l o y e e  by failing to select him or her for comp eti­
tive promotion, this is a partic u l a r l y  d ifficult p e r s o n n e l  
action to c h a l l e n g e  in view of the large degree of discr e t i o n  
vested in the s e l e cting official. OS C's r egulations  (5 CFR 
1251.2(d)) s p ecify that the office will normally not investigate 
allegations of w r o n g d o i n g  in co nnection with p r o m o t i o n  actions 
unless a p r o h i b i t e d  per sonnel practice (such as r e p r i s a l  for 
whistleblowing) is involved. In fact, eight cases in our sample 
involved a l l e g a t i o n s  that the complainant was not s e l e c t e d  for 
or denied a p r o m o t i o n  in retribution  for w h i s t l e b l o w i n g .  OSC's 
investigation of some of these cases revealed that o t h e r  
applicants than the compla i n a n t  had superior or c o m p a r a b l e  
competitive ratings, p roviding the agency with a d e f e n s e  against
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a charge that the selecting official allowed his or her choice 
to be influenced by a compl ainant's whistleblower status.

Case Withdrawn, M o o t e d /
or Abandoned  by C o m p l a i n a n t

Four cases were closed because agencies had rescinded the 
personnel actions or reached a m u t ually s a tisf actory settlement 
with the employee. Whil e OSC may still pursue compl a i n t s  for 
discip l i n a r y  objective s even if the original co mpl a i n a n t  w i t h­
draws, O SC saw little value to continuing these cases. One case 
was closed because the agency had already taken d i s c i p l i n a r y  
action against the supervisor involved. Another c o mplai nant had 
already  secured corrective action from the MSPB by the time OSC 
became involved, and O SC's o n l y  role was to evalu a t e  the 
p o ssi bility of dis cip l i n a r y  action against his supervisor.

In three other cases, OSC was not able to persu a d e  the com­
plainants to provide d e t a i l e d  information n ecessary to evaluate 
an o verly general initial complaint. In our opinion, evidence 
in these files demonstrated that OSC made an adequate, 
good-f a i t h  effort to get this information from the employees.

Responsible O f f i c i a l  Not
W ithi n OSC's J u r i s d i c t i o n

The sample did not include any complaints from employees 
in agencies that are not w i thin OSC's jurisdiction, such as 
employees of government corporations, GAO, or the FBI. OSC 
would not pursue such a case. Three complaints from civilian 
employees of the Defense Department were closed, after c o r r e c­
tive ac tion was ruled out, because the allegations were against 
active duty military o f f icers who are arguably not subject to 
OSC's jurisdiction.

Complainant' s Di sclo s u r e
Not Protected

Significant q u e s tions were raised in 16 cases about whether 
the employee had made d i s c l o s u r e s  that qualified for protection 
against retribution. If an employee voices internal crit icism 
of a gency practices or individual misconduct, without a r evela­
tion to responsible agency officials or to an independent entity 
such as the inspector general, the Congress, or the media, OSC 
of t e n  ques tions w h e ther there was protected w histle blowing, 
n otwithstan ding the c i r c u m s t a n c e  that internal d i s s i d e n c e  can 
expose an employee to reprisal as well as outside disclosure.
Six complainants asserted that internal o u t s poken ness led to 
d i s c i p l i n a r y  proceedings. For example, one compl a i n a n t  alleged 
that his suspension could be traced to his refusal to cooperate 
with a request that he arr ange a trip on an agency airplane for 
congre s s i o n a l  staff m e mb ers because he thought it was improper.
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P artly because no d i s c l o s u r e  was involved, OSC closed the case. 
OSC also questioned that a "casual" internal d i s c u s s i o n  of 
wrongdoing by a s u p e r v i s o r  was protected, and closed another 
case in part because an employee's defensive insistence that 
others rather than h i m s e l f  were responsible for o ffice p r o c e­
dural violations did not constitute a protected d i s c l o s u r e  of 
w r o n g d o i n g .

OSC does not need to d emons trate that the disclo s u r e  in 
question is factually accurate, but the complainant m u s t  "rea­
sonably believe" in the accuracy  of his or her disclosure. One 
employee's disclosure of cheating on a time card by a fellow 
employee was so easily refuted during investigation that OSC 
questioned whether the c ompla inant could have reasonably 
believed it was true. A n o t h e r  complainant 's v i t uperative letter 
to the press, for w h i c h  he was reprimanded, alleged abuse of 
authority in his having been unjustly charged personal leave.
OSC doubted that this and similar letters in other cases would 
be protected since they concerned matters purely personal to the 
complainant. Another c o m p lainant' s "disclosure" involved a 
letter to his c o n g r e s s m a n  complaining that his s uperv i s o r  was 
obstructing his efforts to propose a patent applica tion on a 
formula he developed. OSC determined that this allegation 
involved none of the c o n d i t i o n s  specified in the s t a t utory  
description of p r o t e c t e d  disclosures.

Independent G r o u n d s  for
Disciplinary A ctio n

In 15 cases we examined, OSC determined that the agency had 
legitimate, verifiable g r o u n d s  for disciplining an employee, 
based on his or her conduct, that were not related to his or her 
status as a w h i s t le blower. Among the infractions that warranted 
such discipline were drug and alcohol abuse while on duty, 
carrying an u n a uthorized weapon, stealing gover nment property, 
and refusal to obey lawful  instructions. Since several of these 
alleged infractions e m erged from investigations by inspectors 
general, or had a l r e a d y  been separately appealed by the c o m­
plainants through the MSPB, OSC typically relied on these 
records to determine that the d i sciplinary  action had been 
justified rather than pretextual.

Documented P e r f o r m a n c e  Problems

In 13 cases, O S C  d e t e r m i n e d  that the agency could present a 
documented case of d e f i c i e n t  o n - t h e - j o b  performance with a h i s­
tory of progressive d i s c i p l i n e  to justify its d e c ision to take 
action against an empl oyee, notwithsta nding his or her status as 
a whistleblower. OSC investigator s recognize that a g ency o f f i­
cials can, over a p e r i o d  of time, carefully docu ment a case of 
deficient performance as a means of taking reprisal against an 
employee for m o ti ves u n r e lated to his or her actual 
accomplishments on the job. Unless there is an abrupt
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commencement of p e r f o r m a n c e  criticism following closely upon a 
whistleblowing disclosure, or p r o c e d u r a l l y  improper d o c u m e n t a­
tion, or failure to a l l o w  the employee an opportunity  to 
improve, this is a d i f f i c u l t  case to make in prosecution. If a 
record of performance p r o b l e m s  existed before any disclosure 
took place, OSC regarded such matters as unpromising.

Legitimate Manage m e n t  Reasons for
a Transfer or R e d u c t i o n  in Force

Not all of the p e r s on nel actions that are brought to OSC's 
attention by complainants involve d i s c i p l i n a r y  measures. In 
eight cases we examined, employees compla i n e d  to OSC that their 
involvement in unwanted transfers to d i f f e r e n t  jobs or locations 
was prompted by reprisal for w h i s t l e b l o w i n g  activities.

If OSC's investigation shows that legiti m a t e  management 
considerations prompted these personnel actions, this is treated 
as an indication that a reprisal case would be difficult to 
prove. Evidence on this point is often  the existence of m a n a g e­
ment improvement, stream l i n i n g ,  or cost- c u t t i n g  studies or 
direct i v e s  that bear on the dec ision to transfer, reduce, or 
eliminate a function or an o r g a n i z a t i o n a l  unit. If several 
people other than the compla i n a n t  are affected, as is often the 
case, a charge of reprisa l direct ed a g ains t the complainant is 
tenuous.

Timing of Disclosu re Does Not
Precede Personnel A c t i o n

In 13 of the cases we reviewed, O S C ' s  investigation d e t e r­
mined that the employ e e ' s  discl o s u r e s  followed rather than p r e­
ceded the detrimental p e r s o n n e l  action that prompted an 
employee 's complaint to OSC. Obviously, it is impossible to 
establish the necessary c a u s e - a n d - e f f e e t  relation ship in such 
cases. The law does not protect an e m p l o y e e  who feels wronged 
by an adverse agency p e r s o n n e l  action and is thereby motivated 
to "punish" the agency, or the persons r esponsib le for the 
action, by revealing e v i d e n c e  of wrong d o i n g  that he or she may 
have known about for some time. While their discl o s u r e s  may 
nevertheless serve a p u b l i c  purpose, they will not invoke the 
Special Counsel's a u t h o r i t y  on the complainants' behalf. Two 
complainants were a p p a r e n t l y  aware of this limitation, because 
the case files indicate that they took steps to disgu i s e  from 
OSC the fact that they knew detrimenta l person nel actions were 
pending when they made p ub lic disclosures.

While disclosures that o ccur after a perso nnel action are 
not covered, it is also prejudicial to a case if the d isclosures  
are made long before a p e r s onnel actio n is taken. Not only is 
it diffi cult to procure reliable testimony in such "stale" 
cases, but it becomes m o r e  d i f f i c u l t  to prove a cause-and-eff eet 
relatio nship the longer an agency has e x e r c i s e d  apparent
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forbearance. This c onsid e r a t i o n  was mentioned in the analysis 
of several cases, and was d e t e r m i n a t i v e  in one case.

Acting O f f i c i a l s  Do N o t  Have
Knowledge or Motive

Several of the investigations we reviewed hinged on d e t e r­
minations of the m o t i v e s  of agency off icials who w e r 6  pers onally 
responsible for personnel actions that d isadvantaged w h i s t l e­
blower complainants. Unless OSC can demonstrate that the acting 
official acted for a prohibited m o t i v e — specifically r e tal iation 
in these c ases— there will be no finding of a p r o h i b i t e d  p er son­
nel practice. In eight cases, OSC was unable to find evidence 
that the acting o f f i cial knew of an employee's p r o t e c t e d  d i sclo­
sures when he or she took a d etriment al personnel a c tion. This 
situation is p a r t i c u l a r l y  d i s a d v a n t a g e o u s  to e m p l o y e e s  who have 
deliberately sought to make confidential  dis closures or o t h e r­
wise to shield their whistleblowing  activities from o t h e r s  in 
their agencies. To the extent that they are s u c c e s s f u l ,  they 
render themselves ineligible for Special Counsel p r o s e c u t i v e  
protection even though their disclosures are l egi timate and 
significant. For example, an employee of a small co mmis s i o n  
quietly conveyed d o c u m e n t a r y  evidence to an Office of Management 
and Budget examiner, through an intermediary, of s u b s t a n t i a l  
waste in the c o m m i s s i o n ' s  operations. This resulted in a large 
budget cut for the commission. When her own job was eliminated 
in the subsequent reduct ion in force, OSC was unable to find 
evidence that the co mmis s i o n ' s  m a n agers knew who was responsible 
for "leaking" the damaging documents, and thus was u n a b l e  to 
sustain an allega t i o n  of reprisal for the disclosure. The 
investigation con firmed that even the budget exam iner did not 
know the source of his inside information.

Motive is also at issue when the acting o f f i c i a l s  have not 
been person a l l y  d i s a d v a n t a g e d  by a com plainant's d isclo s u r e s .
The case of a nurse who reported g e n e rally bad m a n a g e m e n t  poli­
cies at a g o v e r n m e n t  hospital, for example, was closed largely 
because these a l l e g a t i o n s  were not targeted at e ither the 
nurse's supervisor or m e m b e r s  of a qualification s r e v i e w  board 
who determined that the nurse was not qualified for promotion. 
Manageme nt turnover can also spoil a potential r e t a l i a t i o n  
case. Another w h i s t l e b l o w e r  failed to demonstrate retaliation  
for disclosures that preceded a det rimental personnel a ct ion by 
2 years, because all the officials affected by his d i s c l o s u r e s  
had left the instal lation in the meantime. R e t a l i a t i o n  for 
whistleblowing  d i r e c t e d  solely agains t an e m p l o y e e’s peers is 
difficult to p r o s ecute because they are not in a p o s i t i o n  to 
take r etali atory p e r s onnel  actions against the w h i s tleblow er.

We could not d i s a g r e e  with OSC's 
decision to close these cases

As a prosecutor, the Special Counsel is a u t h o r i z e d  to use 
prosecutorial d i s c r e t i o n — or subjective judgment — to d ec ide
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w h e t h e r  or not to file a particular compl aint with the MSPB. In 
n earl y all of the cases we examined, we agreed that the case 
file provided ample d o c umen tation that OSC's decision was based 
on a reasonable c ompar ison of the facts in the case with the 
legal standards that OSC is required to meet for a successful 
prosecution. Each case file d o c u m e n t e d  at least one and often 
more than one critic al defect in the case from the s tandpo int of 
prosecutability.

CONCLU S I O N

Our r eview of 76 closed cases of alleged reprisal for 
whistleblowing  does not d e monstr ate the existence of a single, 
specific legal issue that makes the prote c t i o n s  in the law 
ineffective for mo st whist l e b l o w e r  complainants. Rather, there 
was a very broad array of potential d e f e c t s  in these cases, with 
no one factor predominatin g. Many potential cases displ ayed 
more than one defect, even though OSC moves to close a case as
soon as it is e v i d e n t  that it cannot be successfully p r o s e­
cuted. We did not find evidence that the w h i s t leblow ers in this 
sample fell v i c t i m  to lack of inv estigatory effort on the part
of the OSC. On the contrary, a l l e g a t i o n s  of reprisal for
whistl eblowing more often get a full OSC investigation than 
other cases.

A G E N C Y  COMMENTS

The Special C o u n s e l’s comments on this chapter were limited 
to technical c l a r i f i c a t i o n s  relating to our discussion  of the 
Mt. Healthy defense.
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CHAPTER 4

OSC'S MEASURABLE RESULTS ARE PRIMARILY

SETTLEMENTS AT THE A G ENCY LEVEL

Results d i r e c t l y  attributable  to OSC's efforts include both 
prosecuting formal complaints with the MSPB and reaching n e g o t i­
ated settlements at the agency level. Since its inception in 
1979, OSC filed 21 formal d i s c i p l i n a r y  and 6 formal corrective 
action complaints  with MSPB. Of the 21 disciplinary action c o m­
plaints, 3 resulted in d i sciplin ary actions ordered by MSPB, 1 
resulted in a s ettleme nt agreement which was s u b se quently 
formalized by an MSPB order, 3 resulted in a refusal by MSPB to 
order d iscip l i n a r y  action, 3 were w i t h d r a w n  by OSC and 11 were 
pending before M S P B  as of Decem ber 31, 1984. Of the 6 c o r r e c­
tive action complaints, 1 resulted in a partial corrective 
action order by MSPB, 1 was dis missed when the agency took c o r­
rective action, 3 resulted in a refusal by MSPB to order c o r r e c­
tive action, and 1 was withdra wn by OSC. In addition, O SC has 
achieved 25 sett lements at the a gency level. The nature and 
scope of these MSPB and agency settlements vary.

UNTIL RECENTLY, THE OSC WAS NOT 
SUCCESSFUL IN P R OSECUTIN G CASES 
AT THE MSPB

The Special Counsel told us that in his view, the success 
of OSC should ultim a t e l y  be judged by the criterion of its 
success in litig a t i o n  before the MSPB. Historically, a major 
focus of the criticism of the O ffice  of the Special Counsel has 
been tnat OSC had been unsuccessful in prosecuting c omp laints of 
prohibited pe rsonnel practices before the Merit S y st ems P r o t e c­
tion Board. From 1979 up to Octo ber 1984, OSC lost 6 p rohib ited 
personnel practice cases before the MSPB, though it won some 
Hatch Act prosecutions. This record coupled with the fact that 
during this same time period OSC had received over 11,000 
complaints, were factors in producing extensive c r i t i c i s m  of the 
OSC's performance. For example, in testifying before a House 
Appropriations S u bcommittee in March 1984, the Special Counsel 
stated that:

"It is m y  v i e w  that the O ffic e of Special Counsel 
ought not to lose cases. However, the Office of S p e­
cial Counsel has never won a case before the board.
In the final analysis, the O f f i c e  of Special Counsel 
has lost case after case and the board has read again 
and again the law saying, 'lack of prima facie s h o w­
ing, inadequate e v i d e n c e . '”



T hree Recent Cases C o u l d  Streng t h e n  
PCS.1 s Prosecution of F utu re Cases

O SC has not lost a case before the MSPB that was orig in a l l y  
brouaht after the incum b e n t  Special Counsel took office in 
O c t o b e r  1982. Futhermore, in the last 2 months of 1984, the 
Special Counsel prev ailed in three d i s c i p l i n a r y  action c o m­
plaints before the MSPB. While two of these cases represent 
victor ies only on the merits, the third is particularly s i g n i f i­
cant because it repre s e n t s  accepta nce by the MSPB of a principle 
of law that OSC had been attempting to establish for some 
t i m e — that the Mt. H e a l t h y  test should not be applied to d i s c i­
pli n a r y  prosecutions of p r o h i b i t e d  p ersonnel practices.

In Special C o u n s e l  v. J e r o m e  H o b a n  (MSPB Docket No.
H.Q12068310017, N o v e m b e r  5, 1984), a police chief at a Veterans 
Administr ation Medical C e n t e r  was reduced from GS-9 to GS-5 
after the MSPB found that he had c ommitted a prohibited p e r s o n­
nel practice. His o f f e n s e  was in changing the duties of a s u b­
ordi n a t e  and preparing an u n w arranted low performance evaluation 
in reprisal for the s u b o r d i n a t e ' s  allegations, to the inspector 
ge neral and a Member of Congress, of mismanagement at the 
hospital. OSC's case was helped by the fact that Hoban had 
admitted considering the protected disclo s u r e s  made by his 
subordinate in taking perso nnel actions against him.

In Special C o u n s e l  v. Ernest F i l i berti and Darrell D.
D y s t h e , (MSPB Docket No. HQ 12068310018, December 6, 1984 ), the 
MSPB ruled that the r e s p o n d e n t s  had comm itted a prohibited p e r­
sonnel practice by i n flue ncing an applicant for a position to 
w i t h d r a w  from c o m p e t i t i o n  for the p u rpose  of improving another 
applican t's prospects. The respondents' actions followed the 
d i s c overy that one a p p l i c a n t  had uninte n t i o n a l l y  been denied 
full veterans p ref erence credit. The error was discovered after 
the posi tion had been filled. In order to avoid separating the 
incumbent, who had sold his business and relocated his family to
accept the position, the respondents wrote several misleading
letters to the veteran in an attempt to dissuade him from 
accepting the position. The board o r dered that both respondents 
be suspended without pay for a period of 60 days.

The third case is Special Counsel v. Gordon H a r v e y , (MSPB 
Docket No. HQ 12068810021, Dec ember 6, 1984), which establi shed a 
novel precedent. H a r v e y  was a member  of the Senior Executive 
Service in the D e p a r t m e n t  of Energy. He was found to have
retaliat ed against a s u b o r d i n a t e  who had sent a complaint letter
to OSC. The retali ation included attempts to dismiss the 
employee, intentionally idling him, d e nying  him consideration 
for other positions, and transferring him to a contrived p o s i­
tion in a different g e o g r a p h i c a l  area. The MSPB held that 
Harvey had violated at least three separate  prohibited personne l 
practices. The board o r d e r e d  that H ar vey be removed from the 
Senior Executive S e r v i c e  and be demot ed to grade GS-14 for a
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period of 3 years. Harvey has appeale d the MSPB'c ruling to a 
federal court. The complainant o b t a i n e d  a position with another 
agency and was not a party to the action.

The precedental value of H a r v e y  is the HSPB's holding that 
the Mt. Healthy test does not apply to d i sciplinar y action 
cases. The Mt. H e a l t h y  test requires that, even if O S C  could 
establish that an employee suffered retaliati on for a protected 
disclosure, it would not prevail if the agency proved by prepon­
derant evidence that it would have t a k e n  the same a c t i o n  in the 
absence of protected conduct. Thus, in a d i s c i p l i n a r y  action 
case, whether the agency would be able to establish a legitimate 
reason for the personnel action is no longer relevant; the 
agency official will not be able to e scape a finding that he had 
committed a prohibited pe rsonnel p r a c t i c e  if an unlawful motive 
played any part in his or her d e c i s i o n  to take an a d verse per­
sonnel action. As the MSPB stated:

"Our concern here is not w h e t h e r  the actions t a k­
en against G o r s e y  were effected on legitimate grounds, 
would have been taken despite p r o t e c t e d  activity, and 
should oe allowed to stand. Our concern in a d i s c i­
plinary action under section 1207 is whether a r e s p o n­
dent should escape discip l i n e  for a prohibited p e r s o n­
nel practice even if there is a lawful reason for t a k­
ing the personnel action."

This ruling, unless it is reversed by the courts, will help 
OSC in prosecuting d i s c i p l i n a r y  actions based on p r o h i b i t e d  
personnel practices before the MSPB. The ruling does not apply, 
howevei., to corrective action cases and the Special C o unsel told 
us that he does not anticipate a c h ange in his g e neral policy 
not to litigate such cases.

AGENCY SETTLEMENTS VARY S I G N I F I C A N T L Y  
IN NATURE AND SCOPE

Another measu rable result of O S C 1s actions can be a s et tle­
ment at the agency level. OSC o f f i c i a l s  told us that s'ince its 
inception, OSC has achieved 25 such settlements, with  21 con­
taining corrective actions and 4 c ontaining d i s c i p l i n a r y  
actions. Our review of recent settle m e n t s  illustrates the wide 
nature and scope of these settlements, ranging from a c tio ns that 
do not involve the complainant to a c t i o n s  addressing the com­
plainant's specific situation.

In order to assess the impact of OSC' s i nvolvement in such 
direct negotiations with agencies, we ex amined O SC's files on 9 
of the -10 most recently completed of these actions as of August 
1984. We did not review one correc t i v e  action case b e c ause the 
file was intermingled with 9 cubic feet of records in a d i s c i­
plinary action case which had been litigated unsu ccessfully. We 
also reviewed one case that was not on the list provided to us
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