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H B  8 3  M A R T I N  L U T H E R  K I N G ,  J R . , D A Y  

T O  T E S T I F Y

M I C H A E L  M C K E N N E T ,  O F F I C E  O F  E . E . O .  ( G O V E R N O R ' S  O F F I C E )  

S E V E R A L  O T H E R S  H A V E  B E E N  C O N T A C T E D :

R E P .  U L M E R  ( W H O  C A R R I E D  T H E  B I L L  I N  T H E  H O U S E )  

R E P .  F U R N A C E  

R O S A L E E  W A L K E R  

B L A N C H E  M C S M I T H

F . Y . I .

M A R T I N  L U T H E R  K I N G  D A Y  N O W  E X I S T S  A S  D A Y  O F  C O M M E M O R A T I O N .  H B  8 3  

W O U L D  M A K E  I T  A  L E G A L  H O L I D A Y .

A S  O R I G I N A L L Y  I N T R O D U C E D ,  K I N G ' S  B I R T H D A Y  W O U L D  H A V E  B E E N  A N  

A D D I T I O N A L  D A Y  O F F  F O R  S T A T E  E M P L O Y E E S .  H O U S E  F I N A N C E  A M E N D E D  T O  

C O M B I N E  W A S H I N G T O N ' S  A N D  L I N C O L N ' S  B I R T H D A Y S  I N T O  P R E S I D E N T ' S  

D A Y ,  S O  T H E R E  I S  N O  I N C R E A S E  I N  T H E  A C T U A L  N U M B E R  O F  H O L I D A Y S .  

( N O T E  T H A T  T H I S  C H A N G E  A P P L I E S  O N L Y  I F  I T S  R E F L E C T E D  I N  T H E  

C O L L E C T I V E  B A R G A I N I N G  A G R E E M E N T S . )

H O U S E - P A S S E D  V E R S I O N  H A S  A  Z E R O  F I S C A L  N O T E .
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March 3, 1989

To Reps. Hoffman and Larson, Co-Chairs 
Members; House Finance Committee

Re CS for House Bill No. 83 (HESS); "An Act relating 
to legal holidays; and establishing Martin 
Luther King, Jr., Day as a legal Holiday."

NEA-Alaska strongly supports and encourages your favorable 
consideration of HB 83.

It is most appropriate that we acknowledge the birthday of 
this truly outstanding Black American who was the leader of 
the American civil rights movement.

Through his efforts, Dr. King not only exposed racial 
injustice but raised our collective conscience to all 
injustice and inequity in our social and economic programs. 
His activities represent the highest degree of patriotism 
and the very spirit of our democracy.

Dr. King's commitment to non-violent methods will continue 
to serve as a model for all interests which find the need to 
speak out on matters of concern.

His efforts have opened the doors of hope, aspiration, and 
belief in self-worth for all groups which have been 
disadvantaged by our social and economic systems.

It is time for the State of Alaska to acknowledge Dr. King's 
effort by maki n g  his birthday a legal state holiday.

We recommend also that this particular holiday be designated 
as a legal h o l i d a y  in all of the public schools in the 
State.

Thank you for y o u r  consideration of our position.

Respectfully submitted,
— _

Bob Manners 
Executive Secretary



A laska  State Leg isla tu re

Sen. Jan Fa ik s , V ice C h a irm an  
Sen. A1 Adams 
Sen. T im  K e lly  
Sen, R ick  U eh lin g

Sen. Pat Pourchot, Chairman P .O . Box V  
State C a p ito l 

J uneau , A laska 89811

907-165-3712Senate State Affairs Committee
MEMORANDUM

TO: Senate State Affairs Committee

REFROM: Senator Pat Pourchot, Chairman 

May 3 Committee Hearing

DATE: May 2, 1989

On Wednesday, May 3 at 1:30 p.m. in the Beltz Room the following 
bills will be back before the Senate State Affairs Committee:

SB 154. A n  Act relating to equipment lease-financing and 
authorizing a master equipment lease-financing project

SB 154 would authorize the Alaska State Building Authority to 
finance and acquire equipment for lease to the state. Individual 
lease-purchases from all state agencies wo u l d  be consolidated 
into one or more "master leases". The advantage would be a 
reduction in interest cost.

A t  our earlier hearing on SB 154, there was concern that savings 
realized by state agencies through a mas t e r  lease not be spent on 
other agency budget items, but used to reduce agency budgets. 
At t ached is an amendment that would require the Department of 
Administ r a t i o n  to annually report lease savings to the 
legislature on an agency-by-agency basis, thus allowing the 
legislature the opportunity to reduce agency budgets accordingly.

SB 157. A n  Act relating to imposition of a civil fine for 
vi o lation of a statute, regulation, or ordinance related to 
alcoholic beverages

SB 157 wo u l d  authorize the Alcohol Beverage Control Board to 
assess civil fines against liquor licensees who violate liquor 
laws. As introduced, the bill did not specify the amount of the 
fines, leaving fine setting to the sole discretion of the board.

At t ached is an amendment which would require the AEC Board to 
establish a schedule of fines in regulation, and wo u l d  limit any 
fine to the g r e ater of $100,000 or an amount which is three times 
the pe c u n i a r y  gain realized by the licensee as a result of the 
violation. This is patterned after the existing provision in 
Alaska's criminal code regarding fines.
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In addition, the following bills will be heard:

HJR 19am, Ratifying an amendment to the Constitution of the 
United States concerning the compensation of members of the 
United States Congress

HJR 19 would ratify an amendment to the U.S. Constitution that 
would disallow any increases in pay for members of Congress from 
going into effect until after an intervening election had taken 
place. The amendment was proposed in 1789 and to date has been 
ratified by 26 states. To become effective, it must be approved 
by 38 states.

CSHB 8 3 (Fin). An Act relating to legal holidays; and establishing 
Martin Luther Kina. J r . . Day as a legal holiday

HB 83 would establish the third Monday of January, known as 
Martin Luther King, Jr.'s Birthday, as a legal holiday.
Lincoln's and Washington's birthdays would be combined on the 
third Monday in February as President's Day. This would result 
in an observance for Dr. King without the addition of another 
paid day of leave.

The bill also provides that King's birthday would be a legal 
h oliday for state employees only if provided for in their 
collective bargaining agreements.

Martin Luther King Day was statutorially established as a day of 
commemoration in 1982. Governor Cowper issued a proclamation in 
January 1989 designating it a legal holiday for this year.

CSHB 8 7 (Fin)am. An Act relating to the state budget and to 
long-term financial plans for the state

HB 87 would require that the Governor annually submit to the 
legislature a long-term financial plan. The plan must include 
projections of expenditures for the next six fiscal years and 
projections of revenues for the next ten fiscal years. The 
legislature would be required to adopt or revise the plan.

In addition, HB 87 would require that the Governor's annual 
capital improvements proposal include the estimated annual 
mainatenance and operation costs for the useful life of each 
project.



S t a t e  o f  A l a s k a

OFFICE OF THE GOVERNORJ u n e a u 1 J.i i .

January 12, 1989

The. Honorable Sam Cotten 
Speaker of the House 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811

Dear Representative Cotten:

Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting a bill to establish Martin 
Luther King, J r . , - Day as a legal holiday. Although, in 
1982, AS 44.12.045 was enacted to establish Martin Luther 
King Day as a day of commemoration, I firmly believe that 
the immeasurable contributions of Dr. King to our society 
merit this additional recognition.

Acting on that conviction, I recently issued a proclamation 
under AS 44.12.010(13) designating January 16, 1989 a legal 
holiday. Selecting that day, the third Monday in January,
conforms to federal legislation (5 U.S.C. 6103) that desig­
nates that day a national holiday each year. To honor 
Dr. King on a permanent b introducing
this bill which also confo: .slation.

/ L



A l a s k a  S t a t e  L e g i s l a t u r e

Representative Fran Ulmer
RO. B o x  V

Juneau, Alaska 99811
(907) 465-4947

H o u s e  o f  R e p r e s e n t a t i v e s
M E M O R A N D U M

TO: R e p r e s e n t a t i v e s  R o n  L a r s o n  a n d  L y m a n  H of fm a n ,  C o - C h a i r s

H o u s e  F i n a n c e  C o m m i t t e e

FROM: R e p r e s e n t a t i v e  F r a n  V l m e r DATE: A p r i l  7, 1989

SUBJ: C SH B  83, "An A c t  r e l a t i n g  to l e ga l h o l i d a y s ;  a n d

e s t a b l i s h i n g  M a r t i n  L u t h e r  King, Jr. D a y  as a le gal  h o l i d a y

O n  T h u rsd ay , A p r i l  6, the F i n a n c e  S u b c o m m i t t e e  o n  C S H B  83 h e l d  a 

t e l e c o n f e r e n c e  to p e r m i t  a d d i t i o n a l  t e s t i m o n y  o n  the p r o p o s e d  

c o m m i t t e e  substi tu te . T h e  f o l l o w i n g  p e r s o n s  testi fi ed :

Pa u l  C o n n e n t y  - A n c h o r a g e  E q u a l  R i g h t s  C o m m i s s i o n

S t e r l i n g  Taylor, P r e s i d e n t  o f  B l a c k  C a u c u s

A u r o r a  Hovland, E x e c u t i v e  D i r e c t o r  o f  A s i a n  A l a s k a n  C u l t u r a l  

C e n t e r

J u l i e  Petro, Pub lic  A f f a i r s  C o o r d i n a t o r  o f  the A l a s k a  F e d e r a t i o n  of 

N a t i v e s

J o h n  Thomas, N A A C P  P r e s i d e n t  o f  the A n c h o r a g e  c h a p t e r  

C h e r y l  Oliver, A n c h o r a g e  R e s i d e n t

R e m o n d  Hende rs on , P r e s i d e n t  o f  J u n e a u  C h a p t e r  o f  B l a c k s  in 

G o v e r n m e n t

R o s a l e e  Walker, a J u n e a u  R e s i d e n t  a n d  C i t y  a n d  B o r o u g h  o f  J u n e a u  

A s s e m b l y w o m a n

E v e r y  s i n g l e  p e r s o n  t e s t i f i e d  ir s u p p o r t  o f  the p r o p o s e d  c o m m i t t e e  

s u b s t i t u t e  a n d  u r g e d  the c o m m i t t e e  to p r o c e e d  p r o m pt ly .

Un a n i m o u s l y ,  they c o n c u r r e d  w i t h  the c o m b i n a t i o n  o f  W a s h i n g t o n ' s  

a n d  Lincoln's: b i r t h d a y s  into o n e  P r e s i d e n t ' s  D a y  a n d  the 

d e s i g n a t i o n  of M a r t i n  L u t h e r  K i n g  D a y  as the o t h e r  p a i d  h o l i d a y  for 

p u b l i c  e m p l o y e e s  a n d  the d e s i g n a t e d  h o l i d a y  for the e n t i r e  state.

F U / b v h

cc: H o u s e  F i na nc e C o m m i t t e e  M e m b e r s

District 4 B  —  Juneau
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(1932). No. 9 (File No. 44), 354 P.2d 373 (1960).

4 *

C o lla te ra l references. — 73 Am. Jur.
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A l a s k a  S t a t e  L e g i s l a t u r e
P.O. B o x  V

Representative Fran Ulmer \ Juneau. Alaska 99811

(907) 4 6 5 - 4 9 4 7

H o u s e  o f  R e p r e s e n t a t i v e s

M E M O R A N D U M  .

S U B J : H B  83 - A  B i l l  R e l a t i n g  to M a r t i n  L u t h e r  K i n g  H o l i d a y

DATE: M a r c h  15, 1989 (

Y o u  a s k e d  m e  to r e v i e w  the a l t e r n a t i v e s  a v a i l a b l e  to the  c o m m i t t e e  

on  c r e a t i n g  a M a r t i n  L u t h e r  K i n g  h o l i d a y  in A l a s k a  a n d  m a k e  a 

r e c o m m e n d a t i o n  to th e committee.

A f t e r  r e v i e w i n g  the d i s c u s s i o n  in o t h e r  c o m m i t t e e s ,  t e s t i m o n y  

b e f o r e  the F i n a n c e  C o m m i t t e e  a n d  c o n v e r s a t i o n s  w i t h  i n t e r e s t e d  

i n div id ua ls , I w o u l d  like to r e c o m m e n d  the a t t a c h e d  d r a f t  c o m m i t t e e  

s u b s tit ut e.  It c o m b i n e s  the L i n c o l n  a n d  W a s h i n g t o n  h o l i d a y s  into 

one P r e s i d e n t ' s  Day, a n d  s h i f t s  the o t h e r  p a i d  d a y  o f  le ave  to 

M a r t i n  L u t h e r  K i n g ' s  bi r t h d a y .  T his r e s u l t s  in a n  o b s e r v a n c e  for 

Dr. K i n g  w i t h o u t  the a d d i t i o n  of  a n o t h e r  p a i d  d a y  o f  leave. It is 

also c o n s i s t e n t  w i t h  the p r a c t i c e  of th e f e d e r a l  g o v e r n m e n t  a n d  

m a n y  s c h o o l  d i s t r i c t s  a n d  c i t y  g o v e r n m e n t s  w h i c h  r e c o g n i z e  

P r e s i d e n t ' s  D a y  a n d  M a r t i n  L u t h e r  K i n g  D a y  w i t h  p a i d  h o l i da ys.  

F a m i l i e s  w o u l d  be  b e t t e r  ab l e  to c o o r d i n a t e  sc he d u l e s .

I h a v e  s p o k e n  w i t h  D a v e  W i l l ia ms , at t he A l a s k a  S t a t e  E m p l o y e e s  

A s s o c i a t i o n ,  a n d  a s k e d  h i m  to a s k  h i s  s t e e r i n g  c o m m i t t e e  for 

c o m m e n t s  o n  this a p p ro ac h.  U n f o r t u n a t e l y ,  this b i l l  a n d  this issue 

m a y  b e  t i e d  up w i t h  the  c o l l e c t i v e  b a r g a i n i n g  pr oc e s s .  J.f t his is 

correct, w e ' l l  n e e d  to get all p a r t i e s  to a g r e e  t h a t  this is a n  

a c c e p t a b l e  c o m p r o m i s e  a n d  tha t a l e g i s l a t i v e  s o l u t i o n  is 

a p p r o p r i a t e .

F U / b v h

c c : G o v e r n o r  C o w p e r

District 4 B  —  Juneau



Honorable Pat Pourchot 
Chairman
Senate State Affairs Committee 
Alaska State Legislature 
P.O. Box V  
Juneau, A K  99811

Subject: House Bill 83 - Martin Luther King, Jr. Holiday; and the
word "Unific".

Dear Senator Pourchot:

Thank you for your support of the HB 83. It was a pleasure to 
testify before you on this matter.

There are several hurtles in the way to getting the bill to the 
Senate floor before this half of the session closes. It is my 
understanding that HB 83 now goes to Senate Finance. Supporters 
of the bill think it is unlikely to emerge from that committee in 
time to get to the floor.

M y  question to you is can the referral to Finance be changed at 
this date and, if so, could you intervene in the process with 
Senator Kelly to do this?

In regard to the word "unific" that I used in my testimony on 
Tuesday afternoon, I did some quick research after getting back to 
the office and could not find the word in the Webster's Ninth New 
College Dictionary. This had me worried so I checked out my 
Webster's Third New International Dictionary (Unabridged) at home. 
The word exists.

"Unific / adj.: tending to produce unity."

It is a terrific adjective and certainly describes the highest 
quality of Martin Luther King, Jr.'s ministry to this nation.

Thank you again for your assistance and for your consideration of 
my request. If I can answer any questions, please call me.

Michael G. McKennett 
Director

TH E STATE O F  A LASKA  IS  AN  EQ U A L O PPO RTU N ITY EM PLO Y ER
T O L L  F R E E  H O T - L I N E :  (800) 4 7 S - O E E O



PUBLIC OPINION MESSAGE
DEAR: SENATOR POURCHOT
N A M E :  

T I T L E :  
A D D R E S S :  

C I T Y :  
P H O N E :  

B I L L  N O :  
S U B J E C T :  
M E S S A G E :  

H B  8 3 .

F O M I D :
D A T E :
T I M E :

L IONAME-*

D R .  P A T T E R S O N
A K  B L A C K  L E A D E R S H I P  C O N F E R E N C E
3 72 7  W I L L I A M S
A N C H O R A G E
5 6 1 - 0 1 3 4
H B  83
M A R T I N  L U T H E R  K I N G ,  J R . ,  H O L I D A Y  
T H A N K  Y O U  F O R  Y O U R  S U P P O R T  O F  T H E

Z I P :  99508

M A R T I N  L U T H E R  K I N G  H O L I D A Y  B I L L ,

i W

0 31 1 5 3 3 7
0 5 / 0 8 / 8 9
1 1 : 5 3 : 3 7
A N C H O R A G E

m i

L I O

R E P R E S E N T A T I V E S R E P R E S E N T A T I V E S S E N A T O R S

B A R N E S B O U C H E R B I N K L E Y
B O Y E R BROW N C O G H I L L
C O L L I N S C O T T E N D U N C A N
D A V I D S O N D A V I S ,  M . E L I A S O N
D A V I S ,  C . D O N L E Y F I S C H E R
E L L I S F O S T E R F R A N K
F U R N A C E G O L L H A L F O R D
G R U E H B E R G H O F F M A N J O N E S
H U D S O N J A C K O K E L L Y
K O P O N E N L A R S O N K E R T T U L A
M A C L E A N M A R T I N R O D E Y
M E N A R D M I L L E R S T U R G U L E W S K I
N A V A R R t P E T T Y J O H N U E H L I N G
P H I L L I P S R I E G E R Z H A R O F F
S H A R P S H U L T Z
S W A C K H A M M ER U L M E R
W A L L I S Z A W A C K I
G R U S S E N D O R F F I N K E L S T E I N



m s

Sen. ftit Pourchot, ChairmanSen. Jan Faiks, Vice Chairman Sen. A1 Adams Sen. Tim Kelly Sen. Rick Uehling

ALASKA  STATE LEG ISLA TURE

Senate State Affairs Committee 

May 11, 1989

0  ̂ - V f "

P .O .  Box V  Juneau, A K  99811
907-465-3712

Robert Boyd 
Dennis Weaver 
601 North Flower 
Anchorage, Alaska 99508

Dear Robert and Dennis:

Thank you for contacting me to express your support for HB 
83, which would establish Martin Luther King, Jr.'s birthday as a 
legal holiday. I am happy to report that HB 83 received the full 
approval of both the House and the Senate, and is now awaiting 
the Governor's signature into law.

I supported the bill when it was heard by the Senate State 
Affairs Committee and voted for its passage on the Senate floor. 
Dr. King's efforts have opened the doors of hope, aspiration, and 
belief in self-worth for all groups which have been disadvantaged 
by our social and economic systems. It is_appropriate that we 
acknowledge the birthday of this outstanding American.

Again, I appreciate you sharing'your views.

Senator Pat Pourchot
Chairman
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907-<«65-3800
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HB 86

e m p l o y e r s  to p e r m i t  e m p l o y e e s  a n d  f o r m e r  e m p l o y e e s  to ha v e  a c c e s s  
to t h e i r  p e r s o n n e l  files

a n d  r e c o m m e n d e d

[ ] r e p l a c e  w i t h  ____
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[ ] f u r t h e r  r e f e r r a l  t o  _________________________________________
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HB 86 EM PLO YEE ACCESS TO PERSON NEL F I L E S

N O T IF IE D

R E P . DONLEY, SPONSOR (G IN G ER  BA IM )

PAT SMUTZ, A F L - C IO  

TOM S TU A R T , D E P T . LABOR 

B E V E R LY  WARD, A . R . C . O .Ddhle, 0\\0) Dept"* AdWvu’s'^ ’̂ V'
F . Y . I .

S T A T E  EM PLO YEES ALREAD Y HAVE A C C ESS  TO PERSON NEL F I L E S .  HB 86 
WOULD A P P LY  TO P R IV A T E  SECTOR A LS O .

IN T E N T : ENSURE THAT EM PLOYEE RECORDS PA SSED  FROM ONE EM PLOYER TO
ANOTHER ARE ACCU RATE.

B I L L  D O ESN 'T  R EQ U IR E  EM PLOYERS TO E S T A B L IS H  PERSO N NEL F I L E S .  BUT 
I F  DO HAVE THEM , MUST L E T  EM PLO YEES S E E  THEM.

B E V E R LY  WARD ( A . R . C . O . )  T E S T IF IE D  IN  HOUSE ~  NONE OF HER

JLRCQ D M IN IS T R A T IV E  BURDEN

FORMER EM PLO YEES ' F I L E S  A RE SEN T TO A PERMANENT STORAGE 
LO C A TIO N . H ASSLE I F  HAVE TO R E T R IE V E  1 

F I L E S  MAY CONTAIN PR O PR IETA R Y  INFORM ATIO N .

13 OTHER S T A T E S  AND WASHINGTON D . C .  HAVE S IM IL A R  _______
CONNECTICUT -  EM PLOYEE MUST PAY COST OF S U P P LY IN G  DOCUMENT, 

NOT JU S T  D U PLIC A T IO N  CO STS. CAN ONLY V IEW  2 T IM E S / Y R . EM PLOYEE 
MUST REQ U EST IN  W R IT IN G . SOME M A TER IA L  O F F - L IM IT S  EVEN I F  IN  
F I L E :  M ED ICA L RECO RD S, BONUS PLAN RECO RD S, L E T T E R S  OF R E FE R E N C E ,
ANYTHING TO DO W ITH A C R IM IN A L IN V E S T IG A T IO N .

/ j C A L IFO R N IA  -  C A N 'T  A CCESS L E T T E R S  OF R E FE R E N C E , C R IM IN A L
(  IN V E S T IG A T IO N  RECO RD S.

WASH. D . C .  -  ACCESS ONLY IN  PRESEN C E OF EM PLO YER . "C E R T A IN  
INFORM ATION" C A N 'T  BE D IS C LO S E D .

M ASSACHUSETTS -  C A N 'T  A C C ESS  INFORM ATION OF A PERSONAL 
NATURE ON SOMEONE OTHER THAN TH E EM PLO YEE.

DELAW ARE, I L L IN O IS ,  AND OTHERS ALSO L IM IT  WHICH DOCUMENTS 
MAY BE A C C ES S ED .

MANY S T A T E S  ALSO  ADDRESS WHAT AN EM PLOYEE CAN DO I F  HE 
D ISA G R EES  W ITH W HAT'S IN  H IS  F I L E .

CONCERNS

T H E IR  F I L E S



An Affiliate of the American Civil Liberties Union
P.O. Box 201844 
Anchorage, AK 99520-1844

To: Senate State Affairs Committee
From: Jamie Bollenbach, Alaska Civil Liberties Union
Re: Comments on HB 86
Date: March 21, 1989

0fflC8 Location: 
310 K Street 
Anchorage, Alaska 
(907) 276-2268

Jamlo Bollenbach 
Executive Director

The Alaska Civil Liberties Union strongly supports HB 86. The Union is 
interested in this as an issue of fairness in employment within the private 
and public sectors. With the recent Alaska Supreme Court decision 
restricting the privacy rights of private sector employees under our state 
constitution, legislative action to grant employees the right to inspect and 
copy their own personnel file is laudable.
Employers as well as employees have an Interest in this legislation. The 
accuracy of the information in the file may depend on an employee's ability 
to examine and review the contents of the file. Information contained in 
these files is often critical to an employee's career. An accurate file 
facilitates fair dealing for the employee and the employer's ability to 
properly evaluate. The recognition that information in files may not 
always be accurate was part of the reason the Freedom of Information 4ct 
grants individuals the right to Inspect files kept on them by some federal 
agencies. Fairness in employment also requires that a person at least be 
entitled to know the reasons for adverse employment action.
An inaccurate end poorly kept personnel file can also follow an employee 
around when looking for other work. It is difficult and sometimes 
Impossible for an employee to evaluate whether information traded 
between a former and a prospective employer is correct without the 
employee's ability to inspect the file. (The ACLU received several 
complaints during the last year on the trading of information in personnel 
files.) If the information is wrong and is harming their chances of 
employment, at present there is not much an employee can do about it.
Some common law protections exist, but these tend to be libel and slander, 
defamation of character, or emotional distress claims. The conduct of the 
employer must usually be outrageous for such a claim to stand, and since 
many people in this situation are unemployed, thier ability to sue Is 
limited.

3  O  d
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A L A S K A  S T A T E  L E G IS T  A T U R E
H O U S E  O F  R E P R E S E N  f  A T IV E S

R E S E A R C H  A G E N C Y

P.O. Box Y, Siaic Capitol 
Juneau, Alaska 99811-3100 

Mail Stop 3100 
(907) 465-3991

May 3 1 ,  1988

MEMORANDUM

TO: Representative Dave Donley

FROM: Sar.di Depue JcuncO-
Administrative Off icer

RE: Other S ta te s '  Legis lation Allowing Private Sector Employees Access
to Personnel F i l e s  
Research Request 88.259

You asked t h i s  agency to determine whether other states  allow private 
sector  employees access to the ir  own personnel f i l e s .  In our e f fo r t  to 
gather t h i s  information, we contacted the National Conference of State 
Legis latures  (NCSL) and the Council of  State Governments (CSG). Our 
f ind ings  are summarized in t h i s  memorandum and in the attached document.

Thirteen s ta te s ,  plus the D i s t r i c t  of Columbia, have statutes which allow 
private sector  employees access to th e ir  personnel f i l e s .  The pertinent 
s t a t e s  are C a l i f o r n ia ,  Connecticut, Delaware, I l l i n o i s ,  Maine, Massa­
chusett s ,  Michigan, Nevada, Oregon, Pennsylvania, Rhode I s land,  Washington, 
and Wisconsin. In some cases ,  the statutes also address photocopying of 
documents within a f i l e  and an employee's r ight to correct  or add documents 
to h i s  or her f i l e .

Brenda T r o l i n ,  o f  NCSL, sent co p ie s  o f  pages from the Employment 
Coordinator which deal with worker privacy laws (attached). The f i r s t  page 
o f  the information i n d i c a t e s :  " . . . T h e  absence of  an entry for any
p a r t i c u la r  s ta te  means that worker privacy i s su e s  are not expressly
regulated in that state by l e g i s la t io n  " Besides covering drug and AIDS
te s t in g ,  and various other privacy i s s u e s ,  the document d e ta i l s  those 
states  that have le g i s la t io n  regarding employee access to personnel f i l e s  
and gives a short summation of the le g i s la t io n .  I have highlighted the 
relevant sect ion s  of  each s ta te ' s  summary. State statute c i ta t io n s  are 
noted; we did not, however, photocopy the actual s tatutes .  I f  you would 
l ik e  copies o f  them, or those of a particular state,  please le t  us know.

I hope you find, t h i s  information usefu l .  I f  you need further  information, 
please contact t h i s  agency.

A ttachm en t
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P.O. Box 201844 
Anchorage, AK 99520-1844

Office Location:

310 K Street 
Anchorage, Alaska 
(907) 276-2250

Jamie Bollenbach 
Executive Director

The Alaska Civil Liberties Union strongly supports HB 06. The Union is 
interested in this as an issue of fairness in employment within the private 
and public sectors. With the recent Alaska Supreme Court decision 
restricting the privacy rights of private sector employees under our state 
constitution, legislative action to grant employees the right to Inspect and 
copy their own personnel file is laudable.
Employers as well as employees have an interest in this legislation. The 
accuracy of the information in the file may depend on an employee's ability 
to examine and review the contents of the file. Information contained in 
these files is often critical to an employee's career. An accurate file 
facilitates fair dealing for the employee and the employer's ability to 
properly evaluate. The recognition that information in files may not 
always be accurate was part of the reason the Freedom of Information Act 
grants individuals the right to Inspect files kept on them by some federal 
agencies. Fairness in employment also requires that a person at least be 
entitled to know the reasons for adverse employment action,
An Inaccurate and poorly kept personnel file can also follow an employee 
around when looking for other work. It is difficult and sometimes 
Impossible for an employee to evaluate whether information traded 
betvv'een a former and a prospective employer is correct without the 
employee’s ability to Inspect the file. (The ACLU received several 
complaints during the last year on the trading of information in personnel 
files.) If the information is wrong and is harming their chances of 
employment, at present there is not much an employee can do about It.
Some common law protections exist, but these tend to be libel and slander, 
defamation of character, or emotional distress claims. The conduct of the 
employer must usually be outrageous for such a claim to stand, and since 
many people In this situation are unemployed, thier ability to sue Is 
limited.
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An Affiliate of the American Civil Liberties Union

To: Senate State Affairs Committee
From: Jamie Bollenbach, Alaska Civil Liberties Union
Re: Comments on HB 86
Date: March 21, 1969



The simplest way to avoid many of these problems, and more lawsuits 
between employers and employees, would be to grant the right to Inspect 
the personnel file. Most employers and employees are conscientious, and I 
believe that disputes over the accuracy of information would tend to work 
out informally. If not, and the inaccurate information remains, employees 
would at least know what to expect when seeking promotion or looking for 
other work.
As a matter of public interest, state end federal law limits inquiry into an 
employee’s marital status, religious beliefs, race, sex, or national origin, 
and passage of HB 86 creates an additional check on discrimination in 
employment. An unscrupulous employer who kept files on a person's 
religious beliefs, for example, would risk the employee finding out and 
pursuing a legitimate discrimination claim.
At least seven states have slmiliar statutes - California, Michigan, 
Connecticut, Maine, Oregon, Pennsylvania, and Wisconsin.
HB 86 would help keep the information in personnel files limited to 
legitimate business Interests, contribute to the accuracy of that 
information, and promote fair dealing between employers and employees.
Please contact me anytime if you have questions or would like further 
comments.

G O d I ^ V S O  : X X 6 0  '0 3  O



A L A S K A  S T A T E  L E G IS L A T U R E
H O U SE O F R E P R E S E N T A T IV E S

R E S E A R C H  A G EN C Y

P.O. Box Y, Slate Capiiol 
Juneau, Alaska 99811-3100 

Mail Slop 3100 
(907) 465-3991

May 3 1 ,  1988

MEMORANDUM

TO: Representative Dave Donley

FROM: Sandi Depue
Administrative Off icer

RE: Other S tate s '  Legis lat ion Allowing Private Sector Employees Access
to Personnel F i l e s  
Research Request 88.259

You asked t h i s  agency to determine whether other states  allow private 
sector  employees access to th e i r  own personnel f i l e s .  In our e f fo r t  to 
gather t h i s  information, we contacted the National Conference of  State 
Legis latures  (NCSL) and the Council of  State Governments (CSG). Our 
f indings  are summarized in t h i s  memorandum and in the attached document.

Thirteen s ta te s ,  plus the D i s t r i c t  of  Columbia, have statutes which allow 
private sector employees access to the ir  personnel f i l e s .  The pertinent 
s t a t e s  are C a l i f o r n ia ,  Connecticut, Delaware, I l l i n o i s ,  Maine, Massa­
chusetts ,  Michigan, Nevada, Oregon, Pennsylvania, Rhode Is land, Washington, 
and Wisconsin. In some cases ,  the statutes also address photocopying of 
documents within a f i l e  and an employee's r ight  to correct  or add documents 
to h i s  or her f i l e .

Brenda T r o l i n ,  o f  NCSL, sent  cop ie s  o f  pages from the Employment 
Coordinator which deal with worker privacy laws (attached). The f i r s t  page 
o f  the information in d i c a t e s :  " . . . T h e  absence of an entry fo r  any
p a r t i c u la r  s ta te  means that worker privacy i s su e s  are not express ly
regulated in that state by l e g i s la t io n  " Besides covering drug and AIDS
te s t in g ,  and various other privacy i s s u e s ,  the document deta i l s  those 
states  that have le g i s la t io n  regarding employee access to personnel f i l e s  
and gives a short summation of  the le g i s la t io n .  I  have highlighted the 
relevant sect ions  of  each s t a t e ' s  summary. State statute c i ta t io n s  are 
noted; we did not, however, photocopy the actual s tatutes .  I f  you would 
l ike  copies of them, or those of  a particular s tate,  please le t  us know.

I hope you find t h i s  information usefu l .  I f  you r „d further information, 
please contact t h i s  agency.

A ttachm en t



H E P -2 1 ,8 5 1 . W o rk e r  p rivacy .
W hether, and to  what extent, employees have rights protecting them  

from  em p loyer in trusion  in to  the ir p rivacy a re  questions governed p rim a r­
ily , and a lm ost exc lusive ly , by state law .

W orker P riv acy________________________________________________________11 EP-21,856

O ther than the federal P rivacy Act, w h ich  
relates to governmental in trus ion in to  in d iv id u ­
als’ freedom (H EP- ^S ^S l et seq.), and some 
court decisions ho ld ing  T it le  V I I  inapp licab le 
to employers’ use o f  lie  detectors and other 
truth tests fl] EP-21,852), the federal govern­
ment has thus far left the question o f worker 
privacy in the private sector to regulation by 
the state legislatures.

M any  states have enacted privacy statutes 
that deal w ith  some aspect o f the issue. Some 
states regulate the process by w h ich  an em ­
ployer gathers information about employees 
and prospective employees, as well as how  an 
employer can use or disclose to th ird  parties 
the information gathered. W ith  respect to the 
gathering o f information, a particu lar ly  preva­
lent form o f legislation deals w ith  the use o f 
polygraph or other honesty tests. A nother area 
o f common legislative concern invo lves the 
means by w h ich  an employee can gain access to 
his personnel file and correct o r remove in for­
m ation from that file.^f/Note to Personnel: Statutory worker pri- 

i vacy requirements should be implemented in  
company personnel po lic ies dea ling w ith  
matters such as employee selection (H PM- 
10,001 et seq.), jo b  evaluations fl| PM-12,081 
et seq.), performance appraisals (1]PM-14, 
051 et seq.), employee assistance programs 
(H PM-14,801 et seq.), and counseling pro­
grams (H PM-14,831 et seq.).
T he  fo llow ing d ivisions (U EP-21,855 et seq.) 

identify and describe the provis ions o f state 
privacy statutes,1 w h ich  have been enacted in  
33 states, as w e ll as the D is tr ic t o f Co lum b ia . 
The absence o f an entry for any particu lar state

means that worker privacy issues are not ex­
pressly regulated in  that state by legislation.

U EP-21,852. Effect of T it le  V I I  on use o f lie  
detector tests.

U nder T it le  V I I ,  employers’ use of polygraph 
tests to assure employee honesty has been 
approved, at least where the tests are not 
shown to have been applied unequa lly  to,* or to 
have a disproportionate impact on,3 m inor ity  
persons.caution: Ev~n though using a lie  detector 

may not v io la t > T it le  V I I ,  th is doesn’t neces­
sarily mean employers may do so w ith im pu ­
n ity . A  number o f states have enacted stat­
utes proh ib it ing  the practice. For example, 
the Ca lifo rn ia  statute proh ib its private em­
ployers from requiring applicants or emp loy­
ees to take a polygraph as a cond ition o f 
employment or continued employment 
(H EP-21,861).Under State Laws Arizona
11 EP-21,855. Under what conditions can con­

sumer report information about employees be 
gathered.

A  consumer reporting agency may furn ish a 
consumer report to any person the agency 
believes w il l use the information for emp loy­
ment purposes.4

U EP-21,856. H ow  an employer can use con­
sumer repurt information in  a personnel file .

A n  employer that makes an adverse employ­
m ent decision w ith  regard to an in d iv idua l 
must, upon written request, disclose the name 
and address o f any consumer reporting agency

1. The reader is cautioned that this treatment discussesstate statutes and does not attmept to reflect the law in any jurisdiction as it has been modified by administra­tive regulations or judicial decisions. The reader should, therefore, consult a state’s regulatory compila­tions and judicial reporters for elaboration.
2. Ramirez v Omaha (1982, CA8) 678 F2d 751, 30 BNA

FEP Cas 477, 29 CCH EPD H 32698; EEOC Decision No. 76-12 (Aug 15, 1975) CCH EEOC Decisions 116607.
3. EEOC Decision No. 76-65 (Nov 21, 1975) CCH EEOCDec 116649.
4. Ariz RS §44-1692 subd 1(b).

A LW A YS  C H EC K  C U R RE N T  M A T T E R  IN  BA CK  O F  V O L U M E
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fl EP-21,856 Em ployer P ra c tic e s

that has furnished a consumer report consid­
ered in  making the determ ination.5

California

1J EP-21,860. Under what conditions can con­
sumer report information about employees be 
gathered.

A n  investigative consumer reporting agency 
may furnish an investigative consumer report 
to any person the agency believes w il l use the 
information for employment purposes.5 I f  an 
investigative consumer report is sought for 
employment purposes, the person procuring or 
causing the report to be made must, no later 
than three days after the date on w h ich  the 
report was first requested, notify the consumer 
in  w riting  that an investigative consumer report 
w il l be made. However, this rule does not apply 
when the report is sought for purposes o f 
promotion or reassignment,7 or to determ ine 
whether an employee is to be retained or is 
engaged in  any cr im ina l activ ity lik e ly  to result 
in  a loss to the employer.8

H EP-21,861. H ow  an employer can use po ly ­
graph, voice stress analysis, or s im ila r tests.

N o  employer, other than the federal or state 
government, or an agency or local subd ivis ion , 
may require any app licant or employee to 
subm it to a polygraph, lie  detector, or s im ila r 
test as a cond ition o f employment or continued 
employment.® Furthermore, no employer can 
request that any person take or adm in ister such 
a test w ithout first advising the person, in  
w riting , at the tim e the test is to be adm in is ­
tered, that the employer does not have the 
right to demand or require that the test be 
taken.10 In  add ition , no system that examines 
or records the voice prints or other vo ice stress 
patterns o f any person can be used to deter­
m ine the truth or falsity o f statements made, 
w ithout express written consent g iven in  ad­
vance.11

1! EP-21,862. H ow  an employer can use in ­
formation in  a personnel file .

N o  employee may be d iscrim inated against 
in  terms or conditions o f employement due to a 
refusal to sign an authorization to disclose 
m ed ica l in formation, though an employer is not 
proh ib ited from taking necessary action in  the 
absence o f m ed ica l information due to an em ­
ployee’s refusal to sign an authorization .12

It is also un law fn l for a pub lic  service corpo­
ration to d isc ip line or discharge any employee 
based on a report by a special agent, detective, 
o r spotter that invo lves a question o f integrity , ! nesty, or breach o f an employer ru le , unless 
t) : employer gives notice and accords a hear­
ing  upon the accused employee’s request. A t 
th is hearing, the employer must state specific 
charges, and the accused employee has the 
right to furn ish testimony in  h is own defense.13

HEP-21,863. H ow  an employee can gain 
access to a personnel file .

I f  an app licant signs any instrument re lating 
to the obta in ing o f employment, he must be 
g iven a copy upon request.14 However, th is ru le 
does not apply to employment applications filed 
w ith  ra ilroad common carriers that are subject 
to the R a ilw ay  Labor A c t .15

Upon request, at reasonable times and at 
reasonable intervals as determ ined by the Labor 
Comm issioner, an employee is also entitled to 
inspect employer personnel files used to deter­
m ine  qualifications for employment, promotion , 
add itiona l compensation, or term ination or 
other d isc ip linary  action .18 A  copy o f  each 
employee’s personnel file must be kept at the 
p lace the employee reports to work, or must be 
made ava ilab le there w ith in  a reasonable time 
after the request is made.11 However, the right 
o f inspection does not apply to records re lating 
to the investigation o f a possible c r im in a l of­
fense or to letters o f reference.18

A n  employer that possesses an authorization 
to disclose m ed ica l in formation regarding an

5. Ariz RS §44-1693 subd A(3).
6. Cal Deering’s Civ C § 1786.12(d)(1).
7. Cal Deering's Civ C § 1786.16(a)(2).
8. Cal Deering’s Civ C § 1786.16(b).
9. Cal Deering’s Lab C § 432.2(a).
10. Cal Deering’s Lab C § 432.2(b).
11. Cal Deering’s Pen C § 637.3(a).

12. Cal Deering’s Civ C § 56.20(b).
13. Cal Deering's Pub Ulil C § 8251.
14. Cal Deering’s Lab C §432.
15. Cal Deering’s Lab C §434.
16. Cal Deering’s Lnb C § 1198.5.
17. Cal Dccring',s Lab C § 1198.5.
18. Cal Deering’s Lab C§ 1198.5.
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employee must furn ish a true copy o f  the 
authorization to the employee upon demand.1'

^EP-21,864. How the state can gain access 
to signed applications.

I f  an app licant is required to sign an app lica ­
tion for employment, a copy o f the app lica tion 
form must be filed in  the office o f the D iv is io n  
o f Labor Standards Enforcement." However, 
this ru le  does not app ly to employment app lica ­
tions filed w ith  ra ilroad common carriers sub­
jec t to the R a ilw ay Labor A ct.'1

H EP-21,865. How an employer can disclose 
medical records to outsiders.

Each  employer that receives m ed ica l in for­
m ation must establish appropriate procedures 
to ensure its confidentia lity and protection from 
unauthorized use and disclosure.”  A lthough 
disclosure o f employee m ed ica l information 
usually requires signed authorization, there are 
a num ber o f exceptions, such as when d isc lo­
sure is compelled by ju d ic ia l or adm in istrative 
process.”  T h e  exceptions do not apply, how ­
ever, i f  an employer agrees in  w rit ing  w ith  one 
or more o f its employees or maintains a written 
po licy  that provides that particu lar types o f 
m ed ica l in form ation must ro t be d is c lo s e !”

A  disclosure o f m ed ica l inform ation pursuant 
to a required authorization must communicate 
any lim ita tions in  the authorization regarding 
the use o f the in form ation .1 Cance lla tion  or 
m od ification o f an authorization is effective 
on ly  after the employer actua lly receives w r it­
ten notice.* Connecticut

HEP-21,870. Under what conditions can in­
formation about employees be gathered.

I t  is un law fu l for an employer to operate any 
electronic surve illance device or system to rec­
ord or m on ito r employee activities in  areas 
designed for health or personal comfort or for 
safeguarding the ir possessions, such as rest­

19. Cal Dtering’s Civ C § 56.22.
20. Cal Deering’s Lab C § 431.
21. Cal Deering’s Lab C § 434.
22. Cal Deering’s Civ C § 56.20(a).
23. Cal Deering’s Civ C § 56.20(c).
24. Cal Deering’s Civ C § 56.20(d).
1. Cal Deering's Civ C 6 56.23.
2. Cal Deering’s Civ C § 56.24.
ALWAYS C H E CK  CURRENT  M ATTER  IN  BACK

HEP-21,878
rooms, locker rooms, or lounges.' I t  is also 
un law fu l to in tentiona lly  overhear or record a 
conversation or discussion perta in ing to em ­
p loym ent contract negotiations w ithout the 
consent o f a ll parties.4

H EP-21,871. How an employer can use poly­
graph tests.

N o  employer, in c lu d ing  the state and any o f 
its po lit ica l subdivisions, but exclud ing any 
po lice department, except for c iv ilia n  employees 
w ith in  the department,' may request o r require 
that any employee or prospective employee 
subm it to a polygraph exam ination as a cond i­
tion  o f  obta in ing or continu ing  em p loym ent* 
Furthermore, no employee may be dismissed or 
d isc ip lined  for fa iling  or dec lin ing  to subm it to 
a polygraph exam ination .7

HEP-21,872. How an employee can correct 
or remove Information from  a personnel file.

I f  an employee disagrees w ith  any o f the 
in form ation contained in  his personnel file 
(HEP-21,874.1) or med ica l records (HEP-
21,874.2), and the employee and employer can­
not agree on removal or correction o f the 
information , the employee may subm it a w rit­
ten statement exp la in ing his position. Th is  
statement must be maintained as part o f  the file 
or records and must accompany any transm it­
tal or disclosure made to a th ird party.*

HEP-21,873. How an employee can gain 
access to a personnel file or medical records.

A n  employee is entitled to inspect his per­
sonnel file w ith in  a reasonable tim e after the 
employer receives a written request.' S im ilar ly , 
i f  an employee so requests, an employer must 
perm it a physic ian chosen by the employee or 
w ith  the employee’s consent to inspect the 
employee’s med ica l records w ith in  a reasonable 
t im e after receipt o f the request.10 In  add ition , 
each employer must, w ith in  a reasonable time 
after receipt o f a written request from  an

3. Conn GS § 3I-48b(b).
4. Conn OS § 31-48b(d).
5. Conn GS § 31-51g(d).
6. ConnGS§31-51g(bXl).
7. ConnGS §31-51g(bXl).
8. ConnGS §31-128e.
9. Conn GS ? 31-123b.
10. Conn GS § 31-128c.
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employee, prov ide the employee w ith  a copy o f 
a ll o r part o f the employee’s personnel file or 
prov ide the employee’s physician w ith  a copy 
o f the employee’s m ed ica l records. However, a 
fee reasonably related to the cost o f  supply ing 
requested document may be charged.11

A n  employer is not required to perm it in ­
spection more than tw ice a ca lendar year.1*

H EP-21,874. How an employer can disclose 
personnel or medical records to outsiders.

W ith  certain exceptions, no in d iv id u a lly  
identifiab le in form ation contained in  the per­
sonnel file or m ed ica l records o f any employee 
may be disclosed by an employer to any person 
or entity not employed by or affiliated w ith  the 
employer, unless the employee authorizes the 
disclosure in  w riting . T he  exceptions to this 
ru le perm it disclosure:

(1) to a th ird  party that mainta ins or pre­
pares employment records or performs other 
employmert-related services for the employer;

(2) under a law fu lly  issued adm in istrative 
summons or ju d ic ia l order, in c lu d ing  a search 
warrant or subpoena, or in  response to a gov­
ernment aud it or the investigation or defense of 
personnel-related compla ints against the em ­
ployer;

(3) under a law  enforcement agency’s request 
for an employee’s hom e address and dates of 
attendance at work;

(4) in  response to an apparent m ed ica l emer­
gency or to apprise the employee’s physic ian o f 
a m ed ica l cond ition  o f w h icn  the employee may 
not be aware;

(5) to com p ly  w ith  federal, state, or loca l 
laws or regulations;

(6) where the in form ation is disseminated 
under the terms o f a co llective bargain ing 
agreement; or

(7) where the in form ation merely verifies the 
employee’s dates o f employment and gives his 
title  o r position and wage or salary.

I f  the authorization invo lves m ed ica l records, *Ua. employer must rem ind the employee o f his 
^h t or his phys ic ian ’s right o f inspection and 

.orrection, his right to w ithho ld  authorization ,

and what effect w ithho ld ing  authorization w il l 
have on h im .1*-1

H EP-21,874.1. What is a “personnel file.”
A  “personnel file” means papers, documents, 

and reports perta in ing to a particular employee 
that are used or have been used by an employer 
to determ ine the employee’s e lig ib ility  for em ­
ployment, promotion, add itiona l compensation, 
transfer, term ination , d isc ip line , or other ad­
verse personnel action. I t  includes evaluations 
o r reports on the employee’s character, credit, 
and work habits, but not medica l records 
(j] EP-21,874.2), stock option or management 
bonus p lan records, reference letters, materials 
the employer uses to p lan for future operations, 
separately m a inta ined security files (j] EP-
21,874.3), test inform ation that w ou ld  in va li­
date the test i f  disclosed, or documents pre­
pared for use in  c iv il, cr im ina l, or grievance 
proceedings.11U

H EP-21,874.2. What are “medical records.”
“M ed ica l records” are a ll papers, documents, 

and reports prepared by a physician, psychia­
trist, or psychologist that are in  an employer’s 
possession and are work-related or upon w h ich  
the employer relies to make any employment- 
related decis ion .lts A n  employer may keep an 
employee’s m ed ica l records separately and not 
as part o f any personnel file .114

H EP-21,874.3. What are “security files.”
“Security files” are information re lating to 

investigations o f losses, m isconduct, or sus­
pected crimes, as w e ll as investigative in form a­
tion  m a in ta ined under government require­
ments. However, an employer must m a in ta in  
th is in form ation separately and not use it  to 
determ ine an employee’s e lig ib ility  for em p loy­
m ent to keep it  from being considered part o f 
an employee’s personnel file fl] EP-21,874. l) . ,s

H EP-21,875. How an employer can use drug 
tests.

W ith  one possible exception, an employer 
must use certain procedures in  conducting any 
urina lysis drug test on employees or applicants 
to ensure the test’s re liab ility  (H EP-21,876) and

It. Conn GS § 31-128g.
12. Conn GS § 31-128h.
12.1. ConnGS §31-128f.
12.2. Conn GS § 31-128a(3).

12.3. Conn GS § 31-128a(4).
12.4. Conn GS § 31-128c.
13. Conn GS § 31-128a(5).
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U EP-21,877

safeguard the confidentia lity of testing in form a­
tion (H EP-21,877). The restrictions apply to 
any tests on employees that are used to deter­
m ine e lig ib ility  for promotion, add it iona l com ­
pensation, transfer, term ination, o r a d isc ip li­
nary or other adverse personnel a c t io n .111

A n employer may require an employee to 
subm it to a urinalysis drug test, o n ly  i f  one of 
the fo llow ing  cond itions applies. F irst, an em ­
ployer may require a test if  it has a reasonable 
suspicion that the employee is under the in flu ­
ence o f drugs or a lcohol so that it adversely 
affects or could adversely affect h is  jo b  perfor­
m ance.11*

Second, it may require a test on  a random 
basis if:

(1) the test is authorized by federal law;
(2) the employee serves in  an occupation that 

has been designated by regulations o f  the state’s 
labor comm issioner as a high risk or safety- 
sensitive occupation; or

(3) the test is conducted as part o f an em ­
ployee assistance program sponsored or autho­
rized by the employer in  w h ich the employee 
vo lun ta rily  participates.111

Th ird , it may conduct m ed ica l screenings, 
w ith  the express written consent o f the employ­
ees, to m onitor exposure to tox ic  or other 
unhea lthy substances in  the workplace or in  the 
performance o f jo b  responsibilities if  the tests 
are lim ited  to the specific substances identified 
in  the employee consent form .114

Fourth , it may conduct a test under the 
supervision o f the d ivis ion of specia l revenue, 
w ith in  the department o f revenue service, rela­
tive to ja i a la i players, ja i a la i court judges, 
jockeys, harness drivers, or stewards partic ipat­
ing in  activities upon wh ich pari m u tue l wager­
ing is authorized by the state’s statutes.11-*

^  observation: T he  possible exception to the 
statute’s various requirements invo lves the 
latter tests on participants in  activ ities that 
are the subject o f legalized gam b ling . While- 
the law ’s provis ion concerning these tests 
does not use the term “exception” or “ex­

em ption ,” its statement that no th ing  in  the 
act restricts or prevents a urinalysis drug  test 
program conducted under the superv is ion o f 
the state agency regulating those activ it ies 
appears to im p ly  an exception.
A n  employer may not require an app lican t to 

subm it to a urina lysis drug test as a cond it io n  
o f employm ent, unless it notifies h im  in  w r iting  
at the tim e o f app lication of its intent to  do so, 
and gives the app licant a copy o f any positive 
result.118

L iab ility  for vio lations is discussed at U EP- 
39,611 et seq.observation: T he  law appears to regulate 

on ly  the urinalysis method of drug  testing. 
O ther forms o f testing, such as those that use 
b lood , breath, or ha ir samples, are not ex­
pressly covered, although one m ig h t argue 
that the law  im p lies a ban on any methods 
less re liab le than those which it regulates.
H EP-21,876. H ow  to administer drug tests. 
W henever an employer seeks to use a u r ina ­

lysis drug test as the basis for making em p loy ­
ment decisions, it must use a reliable m ethodo l­
ogy in  an in it ia l test, confirm any positive 
result from an in it ia l test by a second and 
independent test that uses a reliable m ethodo l­
ogy, and again confirm  w itn a separate th ird  
test u t iliz in g  a gas chromatography and  mass 
spectrometry methodology or a m ethodo logy 
determ ined by the state’s comm issioner o f 
health services to be at least as re liab le .117

A lso, it is un law fu l for an employer, or its 
representative, agent, or designee to observe an 
employee or prospective employee d ire c t ly  in  
the process o f producing the urine specim en to 
be used in  its drug testing program.118

1[ EP-21,877. H ow  an employer can disclose 
in form ation obtained in  drug tests.

W ith  regard to any urinalysis d rug  test 
(H EP-21,875) on an applicant for em p loym ent, 
the employer can on ly  disclose the results to an 
employee to whom  the disclosure is neces­
sary.119 Results o f tests on employees are sub­
ject to the same privacy protections afforded

13.1. PA 87-551, §2.
13.2. PA 87-551, §6.
13.3. PA 87-551, §7.
13.4. PA 87-551, §8.
13.5. r *. 87-551, § 10.

13.6. PA 87-551, §3.
13.7. PA 87-551, §2.
13.8. PA 87-551, §4.
13.9. PA 87-551, §3.
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other employee m ed ica l records (fi EP-21,872- 
21,874).

The results o f tests conducted by o r on 
behalf o f an employer are also inadm iss ib le in  
any cr im ina l proceed ing.1110

H EP-21,878. E ffect o f the drug testing law  
on an employer’s authority .

The drug testing law  permits an em p loyer to 
proh ib it the use o f intoxicating substances d u r ­
ing work hours, and to d iscipline an em p loyee 
for being under the influence o f such substances 
during work.1111

Co llective bargain ing agreements are subo rd i­
nate to the provisions o f the drug testing la w  as 
to the privacy rights o f any employee.1110

Delaware

K EP-21,880. H ow  an employer can use p o ly ­
graph, voice stress analysis, or sim ilar tests.

It  is un law fu l to require or request, d ire c t ly  
or ind irectly , that any employee or prospective 
employee take a polygraph, lie detector, or

s im ila r test or exam ination, includ ing a vo ice  
stress analysis, as a cond ition  o f employment o r  
con tinua tion  o f em p loym ent.14

II EP-21,881. H ow  an employee can ga in  
access to a personnel flle or medical records.

Every employer must, at reasonable tim es 
upon the request o f an employee, permit tha t 
employee to inspect his own personnel file used 
to determ ine his or her qualifications for em ­
ployment, promotion , salary increases, term ina ­
tion , or d isc ip linary action .14-1 More pa rticu ­
lar ly , a personnel file includes employment 
applications, salary information, notices o f  
commendations, warning, or discipline, au tho r i­
zation for a deduction or w ithho ld ing o f pay, 
fringe benefit information, leave records, em ­
p loym ent history w ith  the employer, and m ed i­
ca l records. It  does not inc lude records re lating 
to investigations o f a possible crim ina l offense, 
reference letters, documents prepared for use in  
c iv il , cr im ina l, or grievance procedures, in fo r ­
m ation availab le to the employer under the 
F a ir  C red it Reporting A ct, or material used by 
the employer for business operations. ̂

13.10. PA 87-551, §5.
13.11. PA 87-531, § 9,
13.12. PA 87-551, § 12.

14. 19 Del C§ 704.
14.1. 19 Del C§ 721.
14.2. 19 Del C 720(3).
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The employer must make personnel records 

availab le dur ing  the regular business hours o f 
the office where the records are m a in ta ined . 
However, the employer may ask the employee 
to inspect his records on the employee's free 
time. A t the employer’s discretion, the em- 
p . ^ e e  may be required to file a w r itten  request 
describ ing either the purpose for the inspection 
or the particu lar parts of the record to be 
inspected.14-3

The employer must allow the em p loyee suffi­
cient inspection time, and the em p loyee may 
take notes. Employers are not required to per­
m it employees to remove their personne l re­
cords from the place where the records are 
maintained, and, except for reasonable cause, 
the employer may lim it inspections to one 
every ca lendar year.14-4

H EP-21,882. How an employee can correct 
or remove information from personnel or medi­
cal records.

I f  an employee disagrees with any in fo rm a­
tion contained in  his personnel record, removal 
or correction o f such information may be 
agreed on by the employee and his em p loyer. I f  
an agreement cannot be reached as to  removal 
or correction, the employee may subm it a 
written statement expla in ing his pos it ion , and 
the statement w il l become part of the em p loy­
ee’s personnel record and must accompany any 
transm ittal or disclosures of the record to th ird 
parties.14-*

District of Columbia

H EP-21,885. How an employer can use poly­
graph tests.

N o  employer or prospective em p loyer may 
adm inister, accept, or use the results o f  any lie 
detector test in  connection with the em p loy ­
ment o f any ind iv id ua l. An employer o r pro­
spective employer also cannot have adm in is ­
tered, inside the D is tr ic t of Co lum b ia , any lie  
detector test to any employee, or to a ny  poten­
tia l employee whose employment, as contem ­
plated at the tim e o f administration o f  the test, 
would take place in  whole or in part in  the

14.3. 19 Del C§ 721.
14.4. 19 Del C§ 722.
14.5. 19 Del C§ 723.
15. DC CA § 36-802(a).
ALW AYS CH ECK CURREN T M ATTER IN  BACK

D istric t o f C o lum b ia .18 Th is rule does no t apply 
to any cr im ina l or internal d isc ip linary investi­
gation conducted by the Metropolitan Police, 
the F ire  Department, or the Departm ent o f 
Corrections.18

U EP-21,886. How an employee can correct 
or remove information from a personnel file.

Each employee has the right to present infor­
mation immed iate ly germane to any in fo rm a­
tion contained in  his official personnel record 
and to seek to have irrelevant, im m ateria l, or 
untim e ly  information removed from the  rec­
o rd .17

H EP-21,887. How an employee can gain 
access to a personnel file.

The official personnel record o f a D is tr ic t o f 
C o lum b ia  employee must be disclosed to the 
employee or any representative o f h is cho ice, 
though disclosure must be made in  th e  pres­
ence o f a representative o f the agency hav ing 
custody o f the records, provided that certain 
information, such as cr im ina l investigative re­
ports. not be disclosed to any employee.18

H EP-21,888. How an employer can disclose 
personnel records to outsiders.

The mayor o f the D istric t of C o lum b ia  is 
authorized to issue rules and regulations gov­
ern ing the disclosure o f official in fo rm atio n  
contained in  personnel records.18Florida

H EP-21,888.5. How an employer can dis­
close medical records to outsiders.

N o  person may be compelled to id en t ify  or 
prov ide identify ing characteristics w h ich , i f  dis­
closed, wou ld identify any ind iv idua l w ho  is the 
subject o f serological tests. A ny person who 
discloses the test results to another person, 
unless the disclosure is to the person rece iv ing  
the test, is gu ilty  o f a first degree m isdemeanor. 
T h is  proh ib it ion does not apply if:

(1) written consent is obtained from th e  test 
subject;

(2) the inform ation is disclosed pursuant to 
the standard practice o f medicine or p ub lic

16. DC CA § 36-802(b).
17. DC CA § l-632.5(b).
18. DC CA § 1-632.5(a).
19. DC CA § 1-632.4.
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health, in c lud ing  consultation between phys i­
cians to determ ine diagnosis and treatment and 
commun ication o f test results to an authorized 
facility; or

(3) test results are disclosed during m ed ica l 
or ep idem io log ic research w ithout the in d iv id u ­
als’ names or identify ing characteristics .m

Georgia

H EP-21,889. H ow  an employer can use po ly ­
graph tests.

Georg ia forbids the use o f polygraph exam i­
nations except as measures o f stressful phys io ­
log ica l responses. T he  use o f a polygraph prim- 
iarly to frighten or in t im ida te  an exam inee is 
p roh ib ited .* Furthermore, a polygraph exam­
iner may not use a preemployment po lygraph 
exam ination as an accusatory interrogation to 
e lic it a confession from the exam inee.81

A ny  employee or app licant for employment 
who agrees to subm it to a polygraph exam ina­
tion must sign a notifi-. ation ind icating that he

19.1. Fla §381.606.
20. GaC§ 43-36-1.
21. Ga C § 43-36-15(a)(3)(B).
22. GaC §43-36-15(a).
23. GaC §46-36-13(a)(l).

is consenting vo lun ta rily  to take the exam ina­
t ion .88

A  polygraph exam ination consists o f a com ­
plete pretest interv iew ,83 a chart exam ination ,* 
and a post-test interv iew , i f  necessary, in  wh ich 
the exam iner tells the employee his op in ion  o f 
the test results and a llows h im  to respond to 
those op in ions.83

A  polygraph exam iner may not ask a ques­
tion during  an exam ination unless he has previ­
ously subm itted that question in  w riting  to the 
employee.1 Furthermore, a polygraph exam iner 
specifically may not inqu ire in to the fo llow ing 
areas during  preemployment or period ic em­
ployment examinations: 1) religious beliefs; 2) 
beliefs or op in ions regarding racial matters; 3) 
po lit ica l beliefs or affiliations; 4) beliefs, affilia­
tions or law fu l activities regarding un ions or 
labor organizations; or 5) sexual preferences.8 
A n  employee must be allowed to tape record 
h is exam ination i f  it concerns any matters 
d irectly relating to employment.3

24. Ga C § 43-36-13(a)(2).
25. GaC §43-36-13(a)(3).
1. Ga C § 43-36-13(e).
2. Ga C § 43-36-14.
3. Ga C § 43-36-15(a)(3)(F).

81.854D
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The in form ation acquired from  a po lygraph 
exam ination may be disclosed on ly  to: the 
employee or any other persons specifically des­
ignated in  w r iting  by h im ; the person, firm , 
corporation, partnership, business entity, or 
governmental agency that requested the exam i­
nation; and any person named in  a court or­
der.4 Moreover, the exam iner, upon written 
request by the employee must provide that 
employee w ith  a copy o f any op in ion  or conc lu ­
sions concern ing the po lygraph examination.®

A n  employee w ho believes that an exam ina­
tion was im properly conducted may file a com ­
p la in t w ith  the State Board o f Polygraph E x ­
aminers.®

A n  exam inee’s rights may not be waived, and 
the exam iner may not request that an employee 
execute such a wa iver.7 Georg ia has created a 
state board o f po lygraph exam iners and has 
guaranteed certa in procedural rights for exam­
inees. It  has also instituted a qua lification and 
licensing program for po lygraph examiners. 
However, it has not specifically delineated the 
instances in  w h ich  employers may use po ly ­
graph exam inations. Hawaii

H EP-21,890. U nder what cond itions can in ­
formation about employees be gathered.

I t  is an unfa ir labor practice for an employer 
to employ any person to spy on employees or 
the ir representatives w ith  respect to the ir exer­
cise o f any protected right.1'

H EP-21,891. H ow  an employer can use po ly ­
graph tests.

It  is un law fu l for any employer to require an 
employee to subm it to a polygraph or lie  detec­
tor test as a cond it io n  o f employm ent or con­
tinued employment.® Idaho

H EP-21,895. H ow  an employer can use po ly ­
graph or s im ila r tests.

N o  polygraph test or other lie  detector test

may be required as a cond ition o f employment 
or continued employm ent.10 However, th is re­
striction does not apply to any law  enforcement 
agency o f the U n ited  States, the state o f Idaho, 
or any po lit ica l subd ivis ion or governmental 
entity .11 Illinois

H EP-21,900. H ow  an employer can use po ly­
graph, vo ice stress analysis, or s im ila r tests.

Every exam iner licensed to adm in ister detec­
tion o f deception exam inations must use an 
instrument that meets state standards and must 
make the results o f the test known to the 
person exam ined w ith in  five days o f receipt of a 
written request.17

H EP-21,900.3. H ow  an employer can use 
A ID S  tests.

U nder I ll in o is ’ A ID S  Confidentia lity  A ct, no 
person may perform an H IV  test, a test for the 
presence o f the A ID S  virus, unless the test’s 
subject or his legally authorized representative 
gives written, informed consent.12-1 A  proper 
consent form must in c lude  an explanation o f 
the test’s (1) purpose, (2) potentia l uses, (3) 
lim ita tions , (4) possible results and the ir mean­
ings, and (5) procedures. T he  procedures must 
describe the voluntary nature o f the test, the 
right to w ithdraw  consent at any tim e, ano­
nym ity  w ith  respect to partic ipation in  the test 
and disclosure o f test results, and confidentia l 
treatment o f information identify ing the subject 
and the test’s results.12-2

Because the right to anonym ity  effectively 
allows any employee or jo b  app licant to deny 
identifiab le test in formation to any employer,123 
the A ct severely restricts the usefulness o f any 
workplace AIDS-testing program . However, 
the A c t’s restrictions do not apply to any

4. Ga C § 43-36-15(a)(4). 10. Ida C § 44-903.
5. Ga C § 43-36- 13(c)(4). 11. Ida C § 44-904.
6. Ga C § 43-36-15(a)( 1 )(G). 12. II! RS c 111 § 2403.
7. Ga C §43-36-15(b). 12.1. L 1987, PA 85-679, §4.
8. Haw RS § 377-6(10). 12.2. L 1987, PA 85-679, § 3(d).
9. Haw RS § 378-21. 12-3. L 1987, PA 85-679, § 6.
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insurer regulated under the Ill in o is  Insurance 
Code .114 A lso, the ru le  as to informed consent 
does not apply i f  a person is specifically re­
quired by law  to be tested.'1''

H EP-21,900.4. H ow  an employer can d is ­
close information obtained from A ID S  tests.

N o  person may disclose or be compelled to 
disclose the identity o f anyone who is the 
subject o f an H IV  test (U EP-21,900.3), or 
disclose test results in  any way that permits the 
test’s subject to be identified. However, th is 
ru le does not apply to any disclosure made to 
the test subject, h is legally authorized represen­
tative, any person designated in  a legally effec­
tive release o f the test results signed by the 
subject or his representative, an agent o f a 
health facility or health care prov ider that has 
authority to obtain the test results to assure the 
safety o f donated b lood or other flu ids or 
tissues, or a person a llowed access to the rec­
ord by a court order.118

U EP-21,901. Under what conditions can in ­
formation about nonemployment activ it ies  be 
gathered.

A n  employer cannot gather or keep a record 
o f an employee’s associations, po lit ica l a c tiv i­
ties, publications, communications, or nonem ­
p loyment activities, unless the employee sub­
m its the information in  w riting  or authorizes 
the employer in  w riting  to keep or gather the 
in form ation . However, employers are perm itted 
to keep a record o f the fo llow ing employee 
activities:

(1) activities that occur on the employer’s 
premises or during the employee’s work ing 
hours that interfere w ith the performance of 
the employee’s duties or the duties o f other 
employees;

(2) activities, regardless o f when and where 
they occur, that constitute cr im ina l conduct or 
may reasonably be expected to harm  the em ­
p loyer’s property, operations, or business or 
cou ld  by the employee’s action cause the em ­
p loyer financ ia l lia b ility .13

12.4. L 1987, PA 85-679, § 15.1.
12.5. L 1987, PA 85-679, §11.

12.6. L 1987, PA 85-679, § 9. 
13. Ill RSc48 § 2009.
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H EP-21,902. How an employee can gain 
access to a personnel file.

Employers, upon an employee’s request, 
w h ich  may be in  w rit ing  on a form supplied by 
the employer, must perm it the employee to 
inspect any personnel records intended to be 
used in  m ak ing employment decisions.1 T he  
employee’s request to inspect personnel records 
must be com p lied  w ith  w ith in  seven work ing 
days. However, an employer may have an 
add itiona l seven days to comply , i f  reasonable 
cause can be shown. A n  employee may, at 
reasonable intervals, request two inspection op­
portunities in  a ca lendar year, unless otherwise 
provided in  a co llective bargain ing agreement.

The  inspection should take place at a loca­
tion reasonably near the employee’s workplace, 
and shou ld occur during norm al work ing 
hours, unless another tim e or place is more 
convenient for the employee. I f  an employee 
demonstrates that he is unab le to review his 
personnel record at th is location, the employer 
shall, upon the employee’s written request, m a il 
a copy o f the requested record to the em ­
ployee.*

T he  right o f the employee to inspect his 
personnel record does not app ly to:

(1) letters o f reference;
(2) any portion o f a test document, except a 

cum u lative total test score;
(3) materia l used by the employer for m an ­

agement p lann ing  for work;
(4) personal in form ation about th ird  parties 

that w ou ld  constitute a clearly unwarranted 
invasion o f privacy;

(5) an employer that does not m a in ta in  any 
personnel records;

(6) records concern ing a c la im  between the 
employer and employee that may be discovered 
in  a ju d ic ia l proceeding; or

(7) investigatory or security records m a in ­
tained by an employer to investigate cr im ina l 
conduct or other harm fu l activ ity by an em ­
ployee, unless and u n t il the employer takes 
adverse personnel action based on in fo rm atio n  
in  such record.3

employer may charge a fee for p rov id ing

a copy o f the employee’s personnel files; how ­
ever, the fee shall be lim ite d  to the actual cost 
o f dup licating the information/1

1f EP-21,902.1, How an employee can correct 
or remove information from a personnel file.

I f  an employee disagrees w ith any in form a­
tion contained in  the personnel file, the removal 
or correction o f that in form ation may be m utu ­
a lly  agreed on by the employer and the em ­
ployee. However, i f  no agreement can be 
reached, the employee m ay subm it a written 
statement expla in ing his position . T he  employer 
must attach this statement to the disputed 
portion o f the personnel record and in c lude  the 
statement whenever that disputed portion is 
released to a th ird party, as long as the dis­
puted record is a part o f the file. T he  inc lus ion  
o f any written statement attached in  the record, 
w ithout further comment or action by the 
employer, w il l not im p ly  or create any pre­
sumption o f employer agreement w ith  its con­
tents. I f  e ither the employer or the employee 
know ing ly  places false in form ation in  the per­
sonnel record, the appropriate party w il l have a 
remedy through legal action to have that in for­
m ation expunged.5

H EP-21,903. How an employer can use in­
formation in personnel records.

Personnel information that was not inc luded 
in  the employee’s personnel record, but should 
have been inc luded , may not be used by an 
employer in  a ju d ic ia l or quasi-judicial proceed­
ing . If , however, in  the op in io n  o f the judge in  
a ju d ic ia l proceeding or the hearing officer in  a 
quasi-judicial proceeding, the personnel record 
inform ation was not in ten tiona lly  excluded 
from the personnel record, it may be used by 
the employer in  the proceeding if  the employee 
agrees or has been g iven a reasonable t im e to 
review the information. M ateria l that should 
have been inc luded in  the personnel record may 
be used at the request o f the employee.6

H EP-21,904. H ow  an employer can disclose 
personnel records to outsiders.

A n  employee who is in vo lved  in  a current 
grievance against an employer may designate in

1. IL RS c 48 § 2002.
2. Ill RS c 48 § 2002.
3. Ill RS c 48 § 2010.

4. Ill RS c 48 § 2003.
5. Ill RS c 48 § 2006.
6. Ill RS c 48 § 2004.
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writing a representative to inspect a ry  person­
nel records that may have a bearing on the 
resolution o f the grievance. The representative 
may be a member o f the employee’s un ion  or 
co llective bargain ing unit. T he  employer must 
a llow  the designated representative to inspect 
the employee’s personnel record in  the same 
manner as he wou ld the employee h im self.7

Before releasing personnel records to a th ird 
party, an employer must review it and delete 
d isc ip linary reports, letters o f repprimand, or 
other records o f d isc ip linary action that are 
more than four years o ld . However, where the 
release is ordered to a party in  a legal action or 
arbitration, such records must be disclosed.8

A n employer or former employer cannot 
disclose a d isc ip linary report, letter o f repri­
mand, or other d isc ip linary action to th ird 
parties, in c lud ing  a party who is not a part o f 
the employer’s organization or a party who is 
not part o f a labor organization representing 
the employee, w ithout prov id ing  written notice 
to the employee. T he  notice must be by first- 
class mail to the employee’s last known address 
and should be mailed on or before the date the 
information is disclosed. However, the em ­
ployer may disclose information w ithout notice 
if:

(1) the employee has specifically waived w rit­
ten notice as part o f a written, signed employ­
ment application w ith  another employer;

(2) the disclosure is ordered to a party in  a 
legal action or arbitration; or

(3) information is requested by a government 
agency as a result o f a c la im  or com p la in t by 
an employee, or as a result o f a cr im ina l 
investigation by such agency.8

Iowa

U EP-21,905. H ow  an employer can use po ly ­
graph tests.

A n  employer cannot require an app licant for 
employment or a current employee to take a 
polygraph exam ination as a cond ition o f em­
ployment.10

Kansas

U EP-21,910. Under what conditions can in­
formation about employees be gathered.

I t  is un law fu l for an employer to em p loy any 
person to spy on employees or the ir representa­
tives w ith  respect to their exercise o f  any right / A u  
created or approved by the statute governing 
employer-employee relations.1

Maine

U EP-21,915. Under what conditions can con­
sumer report information about employees be 
gathered.

I f  a consumer reporting agency furnishes a 
consumer report to an employer for use in  
determ in ing e lig ib ility  or su itab ility  for em p loy­
ment, promotion, reassignment, or retention as 
an employee,* the employer must g ive statutory 
notice to the in d iv id u a l.3

H EP-21,916. How an employer can use poly­
graph tests.

Polygraph exam inations may not be used or 
referred to for h ir ing  or employment purposes, 
w ith  the exception o f employees o f  or ap p li­
cants for employment w ith  law  enforcement 
agencies. A n  employee may, however, vo lun ta ­
r ily  request a polygraph exam ination provided 
that the result is not used against the employee, 
the employee is g iven a copy o f the statute 
govern ing polygraph exam inations at the tim e 
the exam ination is requested, and e ither the 
exam ination is recorded or a witness o f the 
employee’s cho ice is present dur ing  the exam i­
nation , or both, as the employee requests.4

H EP-21,917. How an employer can use con- 
sumer report information in a personnel file.

D en ia l o f a benefit by an employer based 
w ho lly  or partly on inform ation contained in  a 
consumer report or investigative consumer re­
port from  a consumer reporting agency must be 
disclosed in  w riting  to the in d iv id u a l against 
w hom  the adverse action has been taken.8

U EP-21,918. How an employee can gain 
access to a personnel file.

W hen permitted or required by statute, re­
cords contain ing state employee personal infor-

7. Ill RS c 48 § 2005.
8. Ill RS c 48 § 2008.
9. Ill RS c 48 § 2007.
10. Iowa CA § 730.4. 
1. Kan SA 44-808(6).

2. 10 Me RSA § 1313 subd 3.
3. 10 Me RSA § 1314.
4. 32 Me RSA § 7166.
5. 10 Me RSA § 1320 subd 1.
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mation, such as performance evaluations, may 
be exam ined by the employee to whom  they 
relate.6 Upon written request, an employee, or 
former employee, must be provided w ith an 
opportunity to review his personnel file.7 The 
review must take place during normal office 
hours, and the tim e spent by an employee in  
review ing his file is not considered to be work 
tim e.8

A  private or former employee is also entitled 
to review his personnel file, i f  any, upon written 
request to his employer.9 The review takes 
place where the personnel files are maintained, 
during  normal office hours. However, the em ­
ployer has discretion to a llow  the review at a 
tim e and place more convenient for the em ­
ployee.10

Transcripts, recommendations, and other 
documents subm itted in  support o f an app lica­
tion for teacher certification and m a inta ined in  
the office o f the Comm issioner o f Education 
and C u ltu ra l Services may be made availab le to 
ind iv idua ls  and the ir representatives who re­
quest to exam ine their own records.11 In d iv id u ­
als requesting copies o f the ir records must bear 
the costs o f copy ing them .12

A  consumer reporting agency may not pro­
h ib it an employer that obtains a consumer 
report or investigative consumer report from 
disclosing the content o f the report, other than 
med ica l in formation and sources o f in form a­
tion, to the in d iv id u a l to whom  it relates.13

H EP-21,919. H ow  an employer can disclose 
personnel records to outsiders.

A n  employer that obtains a consumer report 
or investigative consumer report from a con ­
sumer reporting agency is prohib ited from d is­
sem inating the report to any person other than 
the in d iv id ua l w ho is the subject o f the report, 
w ith  the exception o f information contained in 
its own files as a result o f its direct experience 
w ith  the in d iv id u a l.1*

6. 5 Me RSA § 554.
7. 5 Me RSA § 638 (state employees).30 Me RSA § 64 subd 2 (county employees).30 Me RSA § 2257 subd 2 (municipal employees).
8. 5 Me RSA § 638 (state employees).30 Me RSA § 64 subd 2 (county employees).30 Me RSA § 2257 subd 2 (municipal employees).
9. 26 Me RSA §631.
10. 26 Me RSA §631.
11. 20-A Me RSA § 13004 subd 2.C.

Papers relating to exam inations or eva lua­
tions o f  applicants for pub lic employment, and 
records conta in ing employee personal informa­
tion, such as performance evaluations, are con ­
fidentia l and not open to pub lic  inspection. 
However, i f  d isc ip linary action is taken, the 
final written decision relating to that action is 
no longer confidentia l after it is completed.15

Transcripts, recommendations, and other 
documents subm itted in  support o f an app lica ­
tion for teacher certification and maintained in  
the office o f the Comm issioner o f Education 
and C u ltu ra l Services must be confidentia l and 
may be made availab le on ly  to school boards, 
superintendants, and authorized Department o f 
Education  and C u ltu ra l Services personnel.16

Maryland

H EP-21,926. W hat an employer can ask an 
applicant.

A n  employer may not require an app licant to 
answer any written or oral questions pertain ing 
to any physical, psychological, or psych: atric 
illness, d isab ility , handicap, or treatment that 
does not bear a direct and tim e ly  re lationship 
to the app licant’s fitness or capacity to properly 
perform the activities or responsibilities o f the 
desired position .17 However, a proper medica l 
eva luation by a physician for the purpose o f 
assessing an app licant’s ab ility  to perform a jo b  
is not proh ib ited .18

U EP-21,927. H ow  an employer can use po ly ­
graph or s im ila r tests.

A n  employer, other than the federal govern­
ment or its agencies, may not demand or 
require any app licant for employment or any 
employee to subm it to a polygraph, lie  detector, 
or s im ila r test or exam ination as a cond ition o f 
employment or continued emp loym ent.19

A ll applications for employment must con-

12. 20-A Me RSA § 13004 subd 3.
13. 20 Me SA § 1320 subd 3.
14. 20 Me RSA § 1320 subd 3.
15. 5 Me RSA § 554 (slate government classified service). 30 Me RSA § 64 subd 1 (county employees).30 Me RSA § 2257 subd 1 (municipal employees).
16. 20-A Me RSA § 13004 subd 2.
17. Md AC Art 100§95A(a).
18. Md AC Art 100 § 95A(b).
19. MD AC Art 100 § 95(b).
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ta in a statutory notice regarding polygraph 
exam inations set out in  bold face upper case 
type and separately acknow ledged by the signa­
ture o f the app licant.”

Massachusetts

iJ EP-21,930. Under what conditions can con­
sumer report information about employees be 
gathered.

A n  employer that procures or causes the 
preparation o f an investigative consumer report 
on any in d iv id u a l must g ive statutory d isc lo­
sure to the in d iv id u a l.21

A  consumer reporting agency may furn ish a 
consumer report to any person the agency 
believes w il l use the in form ation for emp loy­
ment purposes.22

EP-21,931. How an employer can use poly­
graph tests.

It  is un law fu l for any employer to subject 
any employee or app licant, in c lu d in g  any per­
son app ly ing for emp loym ent as a po lice  officer, 
to a lie  detector test, or to request, d irectly or 
ind irectly , that a lie  detector test be taken. 
Moreover, a ll applications for emp loym ent in  
Massachusetts must conta in a clearly leg ib le 
notice regarding the un law fu l character o f lie 
detector tests in the state. A  lie  detector test 
means any test u t iliz in g  a po lygraph or any 
other device, mechanism , instrument or written 
exam ination , that is operated or the results o f 
w h ich  are used or interpreted by an exam iner 
for the purpose o f detecting deception.23

U EP-21,931.5. How an employer can use 
tests for AIDS.

It  is un law fu l for an employer to require 
H T L V - III antibody or antigen (A ID S ) tests as 
a cond ition o f employm ent.23-1

H EP-21,932. How an employer can use con­
sumer report information in a personnel file.

D isclosure is required i f  employm ent is de­
nied or term inated w ho lly  or partly because of 
information contained in  a consumer credit 
report.24

H EP-21,933. How an employee can gain 
access to consumer or medical reports.

W ith in  a reasonable period o f t im e after an 
in d iv id u a l receives disclosure that an employer 
has procured or caused the preparation o f an 
investigative consumer report on the in d iv id u a l, 
a complete and accurate disclosure o f the na­
ture and scope o f the investigation requested 
may be obtained.23 The in d iv idua l may also 
obtain from a consumer reporting agency clear 
and accurate disclosure o f any consumer report 
on the in d iv id u a l that the agency has furnished 
for employm ent purposes w ith in  two years 
preceding the request.1

I f  an employer requires a physical exam ina­
tion o f  an employee, the employee is entitled, 
upon request, to be furnished w ith  a copy o f 
the m ed ica l report fo llow ing  the exam ination .2

U EP-21,934. How an employee can correct 
or remove information from a personnel file.

I f  there is a disagreement between an em ­
ployee and his employer over any in form ation 
conta ined in  the employee’s personnel record, 
the employer and employee may m u tua lly  agree 
on a remova l or correction o f the in form ation . 
I f  they cannot agree, the employee may subm it 
a w ritten statement exp la in ing the employee’s 
position, and that statement becomes a part o f 
the employee’s personnel record. T he  employer 
must in c lude that statement whenever it trans­
m its in form ation in  that personnel record to a 
th ird  party as long as the or ig ina l inform ation 
remains part o f the file. I f  an employer places 
in  a personnel record any in form ation that it 
knew or should have known to be false, the 
employee has a right through procedures au­
thorized by a co llective bargain ing agreement, 
other personnel procedures, or ju d ic ia l process 
to have that in form ation deleted from the rec­
ord.2-1

H EP-21,934.3. How an employee can gain 
access to personnel records.

A n employer must provide any employee 
who makes a written request to review  his 
personnel record w ith  an opportun ity for such 
a review. T he  review must occur at the place of

o

20. MD AC Art 100 § 95(c).
21. Mass ALM c 93 § 53(a).
22. Mass ALM c 93 § 51(3)(b).
23. Mass ALM c 149 § 19B. 
23.1. Mass ALM c 111 § 70(F).

24. Mass ALM c 93 § 62(a).
25. Mass ALM c 93 § 53(b).
1. Mass ALM c 93 § 56.
2. Mass ALM c 149 § 19A. 
2.1. Mass ALM c 149 § 52C.

>
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employment dur ing  normal business hours. 
A lso , the employer must provide the employee 
w ith a copy o f his personnel record i f  the 
employee subm its a written request for it. In  
this context, a “personnel record” does not 
inc lude inform ation o f a personal nature on 
someone other than the employee, i f  disclosure 
o f the information would constitute a clearly 
unwarranted invasion o f the other person’s 
privacy.12

Michigan

U EP-21,935. Under what conditions can in ­
formation about an employee’s noncmployment 
activ it ies be gathered.

A n  employer must not gather or keep a 
record o f an employee’s associations, po lit ica l 
activities, or other nonemployment activities, 
unless the in formation is subm itted in  w riting  
by or authorized to be kept or gathered, in  
w riting , by the employee to the employer, or 
the activities occur on the employer’s premises 
or during the employee’s work ing hours and 
interfere w ith  the employee’s duties or duties o f 
other employees.3 I f  a record o f such nonem ­
ployment activities is kept as perm itted, it must 
be part o f the personnel record 4

However, when an employer has reasonable 
cause to believe that an employee is engaged in  
c r im ina l activ ity that may result in  loss or 
damage to the employer’s property or d isrup­
tion o f the employer’s business operation, and 
the employer is engaged in  an investigation, a 
separate file o f information relating to the 
investigation may be kept. U pon completion o f 
the investigation, or after two years, whichever 
comes first, the employee must be notified of 
the investigation. U pon completion o f the in ­
vestigation, if  d isc ip linary action is not taken, 
the investigative file and a ll copies o f the mate­
r ia l in  it must be destroyed.6

I f  an employer is a cr im ina l justice agency 
invo lved in  the investigation o f an alleged cr im ­
ina l activity or the v io lation o f an agency rule 
by an employee, a separate confidential file 
must be kept, and, upon completion o f the

2.2. Mass ALM c 149 § 52C.
3. Mich LA §423.508(1).
4. Mich LA § 423.508(2).
5. Mich LA §423.509(1).
6. Mich LA § 423.509(2).
ALW AYS CH ECK CURREN T M ATTER IN BACK

investigation, i f  d isc ip linary action is not taken, 
the employee must be notified.® I f  the investiga­
tion revecls that the allegations are unfounded 
or unsubstantiated, or i f  d isc ip linary action is 
not taken, the separate file must conta in a 
notation of the final d isposition o f the investiga­
tion .7

U EP-21,936. H ow  an employer can use po ly ­
graph, voice stress analysis, or s im ila r tests.

T he  opportunity to refuse to take polygraph, 
psychological stress evaluation, or s im ila r tests 
in  employment situations is a c iv il right.® F u r ­
thermore, the use o f polygraph exam inations as 
a cond ition o f employment, promotion, or 
change in  status o f employment, or as an 
express or im p lied  cond ition o f a benefit or 
priv ilege o f employment, is proh ib ited .9

H EP-21,937. H ow  an employee can correct 
or remove information from a personnel file .

I f  there is a disagreement w ith  information 
contained in  a personnel record, removal or 
correction may be mutua lly agreed upon by the 
employer and the employee. I f  an agreement is 
not reached, the employee may subm it a w r it­
ten statement exp la in ing his position .10

U EP-21,938. H ow  an employer can use per­
sonnel record information.

It  is un law fu l to d isc ip line or discharge a 
ra ilroad employee based on the report o f a 
special agent, detective, or spotter that invo lves 
a question o f integrity, honesty, or breach o f 
any employer rule, unless the employer gives 
notice to the employee and grants a hearing 
upon request. A t the hearing, the employer 
must state specific charges, and the accused 
employee has the right to cross-examine the 
person making the report and to employ coun ­
sel.11

I f  the investigation by a cr im ina l justice 
agency of an alleged cr im ina l activ ity or v io la ­
tion o f an agency rule by an employee reveals 
that the allegations are unsubstantiated, or if  
d isc ip linary action is not taken, information in  
the separate confidentia l file relating to the 
investigation must not be used in  any future

7. Mich LA §423.509(2).
8. Mich LA §37.2102(1).
9. Mich LA § 37.203.
10. Mich LA § 423.505.
11. Mich LA §750.519.
)F  VOLUM E
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consideration for promotion , transfer, addi- waived written notice as part o f a written, 
tiona l compensation, or d isc ip linary action .11 signed employment app lication w ith  another

Personnel record in form ation that was not employer, the disclosure is ordered in  a legal 
inc luded in  the record, but that should have action or arbitration, or information is re- 
been inc luded , may not be used by an employer quested by a government agency as a result o f 
in  a ju d ic ia l or quas ijud ic ia l proceeding, unless, a c la im  or comp la int by the employee.19 
in  the op in ion  o f the judge  or hearing officer, A n  employer must review a personnel record
the in formation was not in ten tiona lly  excluded, before releasing in formation to a th ird  party 
Furthermore, the employee must agree to such and must delete d isc ip linary reports, letters of 
use or have been given a reasonable tim e to reprimand, or other records o f d isc ip linary
review the in form ation .11 M ateria l that should action that are more than four years o ld , unless
have been inc luded must be used at the request the release is ordered in  a legal action or 
o f the employee.14 arb itration .20

H EP-21,939. H ow  an employee can gain V. ?n. ernP.Ioyee subm its a written statement
access to personnel records. exp la in ing  disagreement w ith  inform ation con-

. . . . , , . . .  tamed in  a personnel record, the statementA n employee is entitled to review h is person- must be in c lu$ed when the record js djvu)ged
nel record, upon written request at reasonable t0 a tb j rd party, as long as the or ig ina l infor-
mtervals, at a location reasonably near his m ation is part o f the file.21
place o f employment and dur ing  normal office
hours.15 Review  may be a llowed at a tim e or Minnesota
location more conven ient to the employee.
W here review during  norma! office hours wou ld  *Jn“ei‘ w”at conditions can
require tim e off, some other reasonable tim e med ica l information about employees be gath- 
must be prov ided .18 I f  an employee demon- ere“-
strates an inab ility  to review the personnel A n  employer, employment agency, or labor
record at the emp loy ing un it, the employer organ ization can, w ith  the consent o f the em- 
must m a il a copy o f the requested record to the ployee, obtain add itiona l med ica l information 
employee, upon written request.17 A fter the for the purposes o f establishing an employee
review, the employee may obtain a copy o f hea lth record.22
information, but an employer may charge a fee E P .21)94 6> H ow  an employer can use poly-

cost oT d up iic a t i^g  ,he  ac'“a l f  -  -  * 7  r  rIt  is un law fu l to d irectly or ind irectly  solic it
H EP-21,940. H ow  an employer can disclose or require a polygraph, voice stress analysis, or

personnel records to outsiders. any test purporting to test the honesty o f any
A n  employer or former emplover must not employee or prospective employee. It  is also

d ivu lge a d isc ip linary report, letter o f repri- un law fu l to sell or interpret a test that has been
mand, or other d isc ip linary action to a th ird un law fu lly  solicited or required. I f  an employee
party, to a party who is not a part o f the requests a polygraph test, the employer or
employer’s organization, or to a party who is agent adm in istering the test must in form  h im
not a part o f a labor organization representing that taking the test is vo luntary .23 Results o f a
the employee, w ithout p r ior written notice to polygraph test taken at an employee’s request
the employee by first-class m a il to h is last may be disclosed on ly  to persons authorized by
known address. However, th is requirement does the employee.24
not apply if  the employee has specifically T h e  state Supreme Court has he ld that the

12. Mich LA § 423.509(2). 19. Mich LA § 423.506.
13. Mich LA §423.502. 20. Mich LA §423.507.
14. Mich LA § 423.502. 2 1. Mich LA § 423.505.
J*' j  22. Minn SA § 363.02 subd l(7)(ii).
7 M-t I  a c in i '  23‘ Minn SA § 181'75 subd '•17. Mich LA §423.504. .

18. Mich LA §423.504. 24’ M,nn SA § 181,76'
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above statute does not vio late the Constitu ­
tion .33 Montana

U EP-21,950. H ow  an employer can use poly- 
graph, vo ice stress analysis, or s im ila r tests.

N o  person or business entity may require 
V r  any person to take a polygraph test or any 

form o f a mechan ica l lie  detector test as a 
cond ition for employment or continuation o f 
em p loym ent.1

U EP-21,951. H ow  an employer can use drug 
or a lcohol tests.

N o  person or business entity may require 
any person to subm it to a blood or urine test as 
a cond ition for employment, except employ- 
ment in  hazardous work environments or in 

; jobs the primary responsibility o f w h ich  is
u  security, pub lic  safety, or fiduciary responsibil­

ity .11 S im ila r ly , no person or business entity 
may require any employee to subm it to a blood 
or urine test as a cond ition  for continuation of 
employment, unless the employer has reason to 
believe that the employee’s faculties are im ­
paired on the jo b  as a result o f a lcoho l con­
sumption or illega l drug use.1-3

A lso, p r io r to the adm in istration o f a drug or 
a lcoho l test, the employer must adopt a written 
testing procedure and make it available to a ll 
persons subject to testing. T h is  procedure must 
ca ll for:

(1) co llection o f each blood or urine speci­
men in  a manner that m in im izes invasion o f 
personal privacy w h ile  ensuring the integrity o f 
the co llection process;

(2)collection of a quantity o f specimens suffi­
cient to ensure the adm in istration o f several 
tests;

(3) co llection, storage, and transportation o f 
the specimens in  tamper-proof containers;

(4) adoption o f chain-of-custody documenta- 
• tion procedures identify ing how each specimen
was hand led and tested;

(5) verification o f test results by two or more

different testing procedures before judg ing  a 
test positive; und

(6) proh ib it ion  o f the release o f test results, 
except as authorized by the person tested or as 
required by a court.1-3

A n  employer may not take any adverse 
action against a subject o f a drug or a lcoho l 
test i f  that person presents a reasonable expla­
nation or med ica l op in ion  ind ica ting  that the 
results o f the test were not caused by a lcoho l 
consumption or illega l drug use.1-4

H EP-21,952. H ow  the subject o f a drug or 
a lcoho l test can gain access to the test’s results 
and an opportunity to supply other test results.

A ny  employer 'mat conducts a drug or a lco­
ho l test on an employee or app licant must g ive 
a copy o f the test results to the person tested 
and provide h im  the opportun ity , at the ex­
pense o f the person requ iring the test, to obtain 
a confirmative test by an independent labora­
tory selected by the person tested. A lso, the 
person tested must be g iven an opportun ity to 
rebut or exp la in the results o f  either or both 
tests.1-® Nebraska

H EP-21,955. Under what conditions can 
m ed ica l in form ation about employees be gath­
ered.

W hen an employer requests an app licant for 
employment to subm it to a m ed ica l exam ina­
tion , the employer must pay the cost o f the 
exam ination .3 However, th is ru le  does not ap­
p ly  to the state or any subd iv is ion o f the state.3

H EP-21,956. H ow  an employer can use po ly­
graph, voice stress analysis, or s im ila r tests.

N o  employer or prospective employer may 
require, as a cond ition  o f emp loym ent or con­
tinued employment, that a person subm it to a 
truth and deception exam ination , unless the 
employment invo lves pub lic  law  enforcement.4 
Th is  does not proh ib it an employer from asking 
an employee or applicant to subm it to a truth 
and deception exam ination i f  a ll o f certain

25. State v Century Camera, Inc., (1981, Minn) 309 NW2d 1.4. Mont CA 39-2-304(4).
735- 1.5. Mont CA 39-2-304(3).1. Mont CA 39-2-304(l)(a). 2. Neb RS §48-221.1.1. Mont CA 39-2-304(1 )(b). S

1.2. Mont CA 39-2-304(1 )(c). 3. Neb RS § 48-223.
1.3. Mont CA 39-2-304(2). 4‘ Neb RS § 81‘ 1932-
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conditions, such as that questions be job-re­
lated, are met.8 Nevada

U EP-21,960. H ow  an employer can use po ly ­
graph tests.

A  person or governmental entity that pos­
sesses the results o f a polygraph exam ination or 
information obtained during a polygraph exam­
ination required to perm it the exam inee to 
obtain or retain employment must not release 
the results or in formation w ithout written con­
sent, unless ordered by a court o f competent 
ju r isd ic t ion  or as otherwise provided by law .6

H EP-21,960.1. H ow  an employee can gain 
access to a personnel file .

A n  employee is entitled upon request, to 
inspect records conta in ing  both information 
used by an employer to determ ine the employ­
ee’s qualifications, and in formation regarding 
any d isc ip linary action taken against the em ­
ployee. However, an employee is not entitled to 
review confidentia l reports by previous employ­
ers or investigative agencies or information 
concerning the investigation, arrest or conv ic­
tion o f the employee for a v io lation o f law .6-1

In  a d d it io n ,d is c h a r g e d  employee has the 
right to inspect his personnel records w ith in  60 
days after his term ination . A n  employer must 
therefore furn ish the employee, upon request,

w ith  a copy o f these personnel records. T he  
employee may be required to pay a fee equal to 
the actual cost o f p rov id ing  access to any 

o f those records.
H o w e v e r ja n —em p loyer- is—nOt~~required to 

furn ish any copies o f records to an employee or 
former employee unless the employee was em- 
ployed for more than 60 days.6-2 v J F

1] EP-21,960.2. H ow  an employee can correct 
or remove information from a personnel file .

A n  employee w ho believes that any in form a­
tion contained in  his personnel records is inac­
curate or incomplete, must notify his employer 
in  w riting  o f h is contention. I f  the employer 
finds that the employee’s contention is correct, 
the employer must change the file accord ing­
l y "

U EP-21,961. H ow  an employer can use in ­
formation in  a personnel file .

I t  is un law fu l to d isc ip line or discharge any 
employee based on a report by a special agent, 
detective, or spotter that invo lves a question o f 
integrity , honesty, or a breach o f employer 
rules, unless the employer gives notice and a 
hearing to the accused employee, upon request, 
A t th is hearing, the accused employee must 
have the opportun ity to be confronted w ith  the 
person mak ing the report and to furnish testi­
m ony in  his defense.7

6. Nev RS § 648A.260.
6.1, Ch 387, L. 1985 §2(1).

6.2. Ch. 387, L. 1985 § 2 (2), (3), (4). 
• 6.3. Ch. 387, L. 1985 § 3.
7. Nev RS §613.160 subd 1.

€
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W orker P riv acy 11 EP-21,981New Hampshire
H EP-21,965. Under what conditions can con­

sumer report in formation about employees be 
gathered.

The N ew  Hampshire Fa ir C red it Reporting r  A ct provides that a consumer reporting agency 
may furnish a consumer report to any person 

£ £  the agency believes w il l use the in formation for 
employment purposes.8 A n  employer may not 
procure or cause to be prepared an investigative 
consumer report on any ind iv idua l, unless clear 
and accurate disclosure o f that fact is made to 
the individual.®

H EP-21,966. H ow  an employer can use con­
sumer report in formation in  a personnel file .

D isclosure is required when employment is 
denied, w ho lly  or partly based on information 
contained in  a consumer report from a con­
sumer reporting agency.10

H EP-21,967. H ow  an employee can gain 
access to consumer report contents and rec ip i­
ents.

W ith in  a reasonable period o f tim e after 
disclosure by an employer that an investigative 
consumer report has been procured or prepared 
on any in d iv id u a l, the in d iv id u a l may obtain a 
complete and accurate disclosure o f the nature 
and scope o f the investigation requested.11 The 
in d iv id u a l is also entitled to obtain clear and 
accurate disclosure from any consumer report­
ing  agency regarding the recipients o f any 
consumer report on the in d iv id u a l furnished for 
employment purposes w ith in  the two-year pe­
riod preceding the request for d isclosure.12New Jersey

H EP-21,970. H ow  an employer can use po ly ­
graph tests.

I t  is un law fu l for an employer, other than 
one authorized to manufacture, d istribute, or 
dispense narcotics or contro lled dangerous sub­
stances, to require an employee to take or 
subm it to a lie  detector test as a cond ition  o f 
employment or continued emp loym ent.13

New Mexico
U EP-21,975. Under what conditions can 

cred it in formation about employees be gath­
ered.

In  order to obtain in formation from a credit 
bureau, an employer must certify that inqu iries 
are made on ly  for the purposes o f bona fide 
business transactions, such as the eva luation o f 
the qualifications o f present or prospective em ­
ployees.14 New York

U EP-21,980. Under what conditions can in ­
formation about employees be gathered.

It  is an unfa ir labor practice for an employer 
to spy on or keep under surve illance any ac tiv i­
ties o f employees or their representatives in  the 
exercise o f the ir protected rights.16 Further­
more, an employer may not request a consumer 
report, other than an investigative consumer 
report, in  connection w ith  an employment ap­
p lica tion , unless the app licant is first in ­
form ed.16 I f  the notice to the app licant indicates 
that subsequent consumer reports may be re­
quested or u tilized , no add itiona l notice is 
required at the tim e the subsequent report is 
requested.17 In  add ition , no investigative con­
sumer report on any employee may be pro­
cured or caused to be prepared by an employer, 
other than the employee’s present employer, 
unless notice is given and authorization is 
obtained from the employee.18 Refusal to exe­
cute the authorization is grounds for dec lin ing  
to grant em p loym ent.18

Under the N ew  York  Fa ir  C red it Reporting 
A ct, a consumer reporting agency may furnish 
a consumer report to any person the agency 
believes w il l use the inform ation for employ­
m ent purposes.20

U EP-21,981. H ow  an employer can use a 
psycho log ical stress evaluator test.

N o  employer may require, request, or know ­
in g ly  perm it any employee or prospective em-

8. NH RSA 359-B-.4 subd 1(c)(2).
9. NH RSA 359-B:6 subd I.
10. NH RSA 359-B:15 subd I.
11. NH RSA 359-B:6 subd 2.
12. NH RSA 359-B:9 subd 1(c)(1).
13. NJ SA 2C:40A-1.
14. NM SA § 56-3-4.

15. NY CLS Labor Law § 704 subd 1.
16. NY CLS Gen Bus Law § 380-b(b).
17. NY CLS Gen Bus L § 380-b(c).
18. NY CLS Gen BusL§380-c.
19. NY CLS Gen Bus L § 380-c(d).
20. NY CLS Gen Bus L § 380-b(a)(3)(Il).
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ployee to subm it to a psychological stress eval­
uator exam ination , and no employer may ad­
m inister or use the results o f such a test for 
any reason whatsoever.21 Furthermore, it is 
un law fu l for any in d iv id u a l to know ing ly ad­
m in ister or participate in  the adm in istration of 
a psycho log ical stress evaluator exam ination of 
an employee or prospective employee.22 In  ad­
d ition , a psycho log ical stress evaluator exam i­
nation may not be adm inistered w ith in  the 
state to any in d iv id ua l seeking employment 
outside the state or for the purpose o f con tinu ­
ing employment outside the state.23

N o  employee may be discharged, d isc ip lined, 
or d iscrim inated against in  any manner for 
filing a com p la int o r testifying in  any proceed­
ing or action in vo lv ing  v io lations o f the statute 
regarding psychological stress evaluators.24

H EP-21,982. H ow  an employee can gain 
access to the names o f recipients of a consumer 
report.

A ny  employee may obtain from any con­
sumer reporting agency the names o f recipients 
o f any consumer report on the employee that it 
has furnished for employment purposes w ith in  
the two-year period preceding the request, upon 
request and proper identification.24

H EP-21,983. H ow  an employer can disclose 
consumer reports to outsiders.

N o  employer may disseminate a consumer 
report or an investigative consumer report to 
any other person unless the other person has a 
legitimate business need for the in formation in  
connection w ith  a business transaction in vo lv ­
ing the in d iv id ua l concerned in  the report.1

Ohio

H EP-21,985. Under what conditions can 
medical in formation about employees be gath­
ered.

A n  employer may not require any prospec­
tive employee or app licant for employment to

pay the cost o f a m ed ica l exam ination required 
by the employer as a cond ition o f employment.2

HEP-21,986. H ow  an employee can gain 
access to medical records m a inta ined by an 
employer.

A  copy o f any m ed ica l report pertain ing to 
an employee or former employee must be fur­
n ished to the employee upon request, provided 
that i f  a physician concludes that presentation 
o f the employee’s m ed ica l record d irectly to the 
employee w ill result in  serious med ica l harm to 
the employee, the copy be given to a physician 
designated in  w riting by the employee.3 The 
employer may charge up to $.25 for each page 
o f a report furnished to an employee.4

Oregon

H EP-21,990. H ow  an employer can use po ly ­
graph, voice stress analysis, or s im ila r tests.

It  is un law fu l to require any person or em­
ployee to take a breathalyzer test, polygraph 
test, or any other form o f lie  detector test as a 
cond ition for employment or continuation o f 
employment,4 or to d irectly or ind irectly sub­
ject any employee or prospective employee to 
any breathalyzer test, polygraph exam ination, 
o r psychological stress test.* However, an em ­
ployee may consent to adm in istration o f a 
breathalyzer test, and i f  the employer has rea­
sonable grounds to believe that an employee is 
under the influence o f in tox icating liquor, the 
employer may require the adm in istration o f a 
b lood a lcohol content test by a th ird party or a 
breathalyzer test as a cond ition for employment 
or continuation o f employment. The employee, 
though, may not be required to pay the cost o f 
any such test.7

A  polygraph exam ination can be g iven to an 
in d iv id u a l who consents to it during  the course 
o f a cr im ina l or c iv il ju d ic ia l proceeding in  
w h ich  the person is a party or witness, or 
during  the course o f a cr im ina l investigation 
conducted by a law  enforcement agency, a 
d istrict attorney, or the Attorney General.*

21. NY CLS Labor Law § 735 subd 1.
22. NY CLS Labor Law § 734 subd 1.
23. NY CLS Labor Law § 737.
24. NY CLS Labor Law § 736.
25. NY CLS Gen Bus L § 380-d.
1. NY CLS Gen Bus L § 380-/(c).
2. Ohio RC §4113.21.

ALWAYS

3. Ohio RC§ 4113.23(A).
4. Ohio RC§ 4113.23(b).
5. Ore RS 659.225(1).
6. Ore RS 659.227(1).
7. Ore RS 659.225(1), 659.227(5).
8. Ore RS 659.227(4).
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W orker P riv acy H EP-22,002

<1 EP-21,991. H ow  an employee can gain 
access to a personnel file .

A t the request o f an employee, his employer 
must provide a reasonable opportun ity to in ­
spect, at the place o f employment or work 
assignment, those personnel records used to 

; determ ine qua lification for employment, promo- 
X ; . tion, add itiona l compensation, or employment 

term ination or other d isc ip linary action, and 
must furn ish a certified copy o f the records.9 A  
certified copy o f personnel records o f a term i­
nated employee must be provided to the em ­
ployee if  a request is made w ith in  60 days after 
term ination .10 A n  employer may make on ly  
such charge as is reasonably calculated to re­
cover the actual cost o f prov id ing  the service.11

H EP-21,992. H ow  long an employer should 
retain the personnel f ile  of a term inated em ­
ployee.

A n  employer must keep a term inated em ­
ployee’s personnel records for no less than 60 
days after term ina tion .12Pennsylvania

H EP-21,995. H ow  an employer can use po ly ­
graph, vo ice stress analysis, or s im ila r tests.

It  is un law fu l to require that an employee or 
other in d iv id ua l, other than those in  the field o f 
pub lic  law  enforcement or who dispense or 
have access to narcotics or dangerous drugs, be 
required to take a polygraph test or any form 
o f a m echan ica l or electrica l lie  detector test as 
a cond ition for employment or continuation o f 
em p loym ent.13 Furthermore, it is un law fu l to 
use a psycho log ical stress evaluator, aud io 
stress m onitor, or s im ila r device to judge the 
truth or falsity o f oral statements w ithout the 
consent o f the person whose statements are 
being tested.14

U EP-21,996. H ow  an employee can gain 
access to a personnel file .

A n  employee is entitled to inspect his per­
sonnel file upon request at reasonable times to

determ ine his own qualifications for employ­
ment, promotion, add itiona l compensation, ter­
m ination , or d isc ip linary action .1®Puerto Rico

H EP-21,998. H ow  an employer can use in ­
formation obtained on an employee’s support 
ob ligations.

A n  employer may not reveal, pub lic ize , or 
instigate the use o f any inform ation obtained 
from an employee for purposes o f com p ly ing  
w ith  the loca l law  on incom e w ithho ld ing  for 
support.1*1 Rhode Island

H EP-22,000. U nder what conditions can in ­
formation about employees be gathered.

I t  is an unfa ir labor practice for an employer 
to spy on any activities o f employees or their 
representatives in  the exercise o f protected 
rights.10

Whenever any employer requires a physical 
exam ination prior to employment, the cost o f 
the exam ination must be pa id  by the employer, 
whether or not the prospective employee is 
h ired .17

A n  employer may not obtain a patient’s 
confidentia l health care in form ation w ithout the 
written consent o f the patient or his authorized 
representative.18

U EP-22,001. H ow  an employer can use po ly­
graph tests.

I t  is un law fu l for an employer or its agent, 
ora lly  or in  w riting , to request, require, or 
subject any employee to a lie  detector test as a 
cond ition  o f employment or continued employ­
m ent.19 However, this ru le does not apply to lie  
detector tests adm inistered by law  enforcement 
agencies in  the performance o f the ir official 
duties.191

U EP-22,002. H ow  an employer can use med­
ica l inform ation in  a personnel file .

A n  in d iv id u a l whose employment app lication

9. Ore RS 652.750(2).
10. Ore RS 652.750(3).
11. Ore RS 652.750.(4).
12. Ore RS 652.750(3).
13. 18 Pa CS §7321.
14. 18 Pa CS § 7507.
15. 43 P Pa SA §§ 1322-1323.
ALWAYS CHECK CURRENT
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16. RI GS §28-7-13(1). 
17'. RI GS §28-62-1.
18. RI GS § 5-37.3-4(a).
19. RI GS §28-6.1-1.
19.1. RI GS §28-6.1-2.
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is denied or whose employment is term inated 
based solely or partly on confidentia l health 
care in formation is entitled, upon written re­
quest, to have copies o f the in formation trans- 
fered to a physic ian designated in  the request, 
though the employer may require payment o f 
its actual cost o f retrieval, dup lication , and 
forward ing o f the information.*0

U EP-22,002.5. H ow  an employee can gain 
access to a personnel file .

Beg inn ing January 1, 1987, an employer 
must perm it an employee to inspect certain 
personnel files under certain conditions. The 
employee must make a written request to in ­
spect at least seven days in  advance (excluding 
Saturdays, Sundays, and holidays). A lso, he has 
a right to inspect on ly at a reasonable time 
other than his work hours and on ly  tw ice in  a 
ca lendar year. H e  may not remove or copy the 
files, but the employer must supply copies o f 
requested documents at a reasonable fee. T he  
employer or its designee has a right to be 
present during  the inspection.

The right to inspect applies to the personnel 
files used to determ ine the requesting employ­
ee’s qualifications for employment, promotion, 
add itiona l compensation, term ination, or d isc i­
p linary action but not to any: (1) records 
related to investigation o f a possible cr im ina l 
offense; (2) records prepared for use in  any 
c iv il, cr im ina l, or grievance proceedings; (3) 
letters o f reference; (4) medica l records; (5) 
recommendations; (6) managerial records kept 
or used on ly  by the employer; (7) confidentia l 
reports from previous employers; or (8) mana­
gerial p lann ing records.201

U EP-22,003. H ow  an employer can disclose 
med ica l records to outsiders.

A n  employer that receives and retains confi­
dentia l health care information must establish 
certain security procedures, such as lim it in g  
access to the in form ation .21

South Dakota

U EP-22,005. H ow  a state employee can gain 
access to a personnel file .

A ny  records required or maintained by the

20. RI GS § 5-37.3-5(a).
20.1. RI GS §28-6.4-1.
21. RI GS § 5-37.3-4{c).
22. SD CL 3-6A-31.

ALW AYS CH I

Bureau o f Personnel, in c lu d in g  performance 
appraisals, that pertain to an employee in  the 
executive branch o f state government must be 
availab le and open to inspection by the em ­
ployee during  normal business hours.22Tennessee (

H EP-22,010. H ow  an employee can gain 
access to a personnel file .

A ny  certificated or professional school em ­
ployee is entitled to access to his personnel file 
at any reasonable tim e and to a copy o f speci­
fied documents, on request and on payment o f 
reasonable compensation.23

A ny state employee, regardless o f position or 
classification, is entitled to have access to his 
personnel files at any reasonable tim e and must 
be furnished copies o f any materia l contained | 
in  his file upon request and payment o f the cost 
o f reproduction.24

H EP-22,011. H ow  an employer can use po ly ­
graph tests.

A n  employer may not take any personnel 
action based solely on the results o f a po ly ­
graph exam ination.*1-1Utah

U EP-22,015. H ow  an employer can use po ly ­
graph, voice stress analysis, or s im ila r tests.

I t  is un law fu l to conduct a deception detec­
tion exam ination by polygraph, voice stress 
equipment, or other s im ila r device in  a surrep­
titious manner, w ithout the physica l presence | 
o f the subject and w ithout the subject being ' 
aware o f the exam ination. Furthermore, it is 
un law fu l to use a refusal to subm it to such an 
exam ination as the basis for deny ing or term i­
nating employment.23

H EP-22,016. H ow  a pub lic  employee can 
gain access to a personnel file .

U pon receipt o f a written request from a 
pub lic employee to exam ine h is personnel file, 
the employer must produce the file for inspec- ,

23. Tenn CA § 49-2-301(0(28).
24. Tenn CA § 8-50-108.
24.1. Tenn CA § 62-27-128.
25. Utah CA 34-37-2(5). 34-37-16.
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tion and copying.** T h e  cost o f copy ing must 
be pa id by the employee.17 However, the right 
to exam ine and copy documents does not ex­
tend to those classified as “confidentia l” under 
the U tah In fo rm ation  Practices Act.**

•=*\ EP-22,017. H ow  an employer can use drug^  or a lcoho l tests.
A n  employer may test employees or prospec­

tive employees for the presence o f drugs or 
a lcoho l as a cond it io n  o f h ir in g  or continued 
employment. However, the employer and m an ­
agement in  general must themselves subm it to 
testing on a period ic basis.1observation: A lthough  the statute’s lan ­

guage suggests that drug and a lcoho l testing 
o f an employer and its managerial staff is 
mandatory, it is lik e ly  that the statute’s 

~ intent was to require that they be tested on ly  
i f  they impose a testing requirement on rank- 
and-file employees.
T o  ensure re liab ility  in  the testing procedure, 

the employer may designate the type o f sample 
to be used for testing, m ay require samples 
from his employees and prospective employees, 
and may require them  to present re liab le id en t i­
fication to the person co llecting  the samples.* 
For current employees, the testing must be 
scheduled for some lim e  dur ing  or immed iate ly 
after the regular work period .8 

A ll sample co llection and testing must be:
(1) performed under reasonable and sanitary 

conditions;
(2) conducted w ith  due regard for the p r i­

vacy o f the in d iv id u a l being tested;
(3) reasonably ca lcu lated to prevent substitu­

tions or interference w ith  the samples;
(4) documented by the labe lling  o f samples 

to prevent erroenous identif ication o f test re­
sults;

(5) conducted w ith  an opportun ity for the 
employee or prospective employee to prov ide 
any in form ation that he considers relevant to 
the test, in c lu d in g  the ident ity  o f any prescrip­
tion or nonprescrip tion drugs he recently used 
or other relevant m ed ica l information;

(6) performed in  a m anner that reasonably 
precludes sample contam ination or adulteration 
dur ing  co llection, storage, and transportation; 
and

(7) conducted in  conform ity w ith  scientifi­
ca lly  accepted methods and procedures, in c lu d ­
ing  verification o f any positive test result by gas 
chromotography, gas chromotography-mass 
spectroscopy, or other comparably reliab le 
method, before any test results may be used as 
a basis for any adverse action by the employ­
er.11

A n  employer may carry out a testing or 
retesting program for the presence o f  drugs or 
a lcoho l on ly w ith in  the terms o f a written 
po licy  that has been distributed to employees 
and is ava ilab le for review  by prospective em­
ployees.11

Th is  po licy  may require testing for:
. . . investigation o f an in d iv id u a l employee’s 
possible impairment;
. . . investigation o f workp lace accidents or 
thefts;
. . . ma intenance o f safety for employees or 
the general public;
. . . maintenance o f productiv ity , qua lity o f 
products or services, or security o f property or 
in form ation .88 Specifica lly , the testing need not 
be lim ited  to circumstances where there are 
ind ications o f in d iv id ua l, job-related im pa ir­
ment.14

I f  the employer receives a verified positive 
drug or a lcoho l test result ind ica ting  a v io la tion 
o f its written po licy  or i f  the employee or 
prospective employee refuses to prov ide a sam­
ple, the employer may:
. . . require the employee to enro ll in  an em ­
ployer-approved rehab ilitation , treatment, or 
counseling program , that may in c lude add i­
tiona l drug or a lcoho l testing, as a cond ition  o f 
continued employment;
. . . suspend the employe*; w ith  or w ithout pay 
for a period o f time;
. . . term inate the employee;

26. Utah CA 67-18-3. 3. Utah CA 34-38-5(1).
27. Utah CA 67-18-4. 3.1. Utah CA 34-38-6.
28. Utah CA 67-18-5. 3.2. Utah CA 34-38-7(1).
1. Utah CA 34-38-3. 3.3. Utah CA 34-38-7(2).
2. Utah CA 34-38-4. 3.4. Utah CA 34-38-7(3).
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W orker P rivacy

However, there are exceptions to the pro­
scriptions against requiring lie  detector tests. 
For example, employees that may require an 
applicant for emp loyment to subm it to a po ly ­
graph exam ination under the law  are:

(1) the department o f pub lic  safety, m u n ic i­
pal po lice departments, and county sheriffs, 
w ith respect to sworn po lice officers and deputy 
sheriffs;

(2) any employer whose prim ary business is 
the wholesale or retail sale o f precious metals, 
gems or jewelry;

(3) any employer whose business includes the 
manufacture or the wholesale or retail sale o f 
regulated drugs provided, however, that the 
tests are lim ited  to employees who come in 
contact w ith  such regulated drugs; and

(4) any employer authorized or required 
under federal law  or regulation to adm in ister 
polygraph examinations.®-8

A n employer may not d iscrim inate against 
an employee for his hav ing filed a com p la in t or 
otherwise participated in  a proceeding regard­
ing the polygraph prohibition.®7

Virginia

11 EP-22,025. Under what conditions can in ­
formation about employees be gathered.

It is un law fu l for any employer to require 
any employee or applicant for employment to 
pay the cost o f a med ica l exam ination or the 
cost o f furn ish ing any med ica l records required 
by the employer as a cond ition o f employment.®

Washington

H EP-22,030. H ow  an employer can use po ly ­
graph or s im ila r tests.

It  is un law fu l for any person, business, or the 
state o f W ashington, its po lit ica l subdivisions or 
m un ic ipa l corporations, to require any em ­
ployee or prospective employee to take a lie  
detector or s im ila r test as a cond ition o f em ­
p loyment or continued employment. Th is  ru le

5.6. 21 Vt SA §494b.5.7. 21 Vt SA § 494d.
6. VaC§ 40.1-28.
7. RC Wash 49.44.120.
7.1. Ch. 336, L. 1985 § 1, 2.

ALWAYS CHECK CURRENT MATTER IN BACK 
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H EP-22,035

does not apply , however, to persons making an 
in it ia l app lication for employm ent w ith  any law  
enforcement agency, or an in it ia l app lica tion 
for employment or the continued employment 
o f persons who work in  m anufacturing , d istrib­
u ting , or d ispensing contro lled substances, or 
persons in  sensitive positions d irectly  in vo lv ing  
nationa l security.7

H EP-22,031. H ow  an employee can gain 
access to a personnel file .

A n  employer must make a ll o f  an employee’s 
personnel files ava ilab le loca lly , at least once a 
year, w ith in  a reasonable tim e after receipt o f 
an employee’s request.71

A n  employee is not entitled to review per­
sonal records re lating to the investigation o f a 
possible cr im ina l offense, or records com p iled  
in  preparation for an im pend ing  lawsuit i f  they 
w ou ld  not be ava ilab le under the rules o f 
pretria l d iscovery in  state court.7-*

H EP-22,032. H ow  an employee can correct 
or remove in formation from a personnel tile .

O nce a year, an employee ma> request that 
the employer review a ll in form ation in  the 
employee’s personnel file that is regu larly m a in ­
ta ined as a business record or that is subject to 
reference for inform ation g iven to persons out­
side o f the business.7-3 A n  employer, at his own 
discretion, may remove any irre levant or erro­
neous inform ation from the employee’s person­
ne l file. I f  an employee disagrees w ith  his 
employer’s determ ination , he may subm it a 
statement o f rebuttal or correction to be placed 
in  his file .7-4 A  former employee retains the 
right to rebut or correct in form ation in  his 
personnel file for two years.7-®

West Virginia

H EP-22,035. H ow  an employer can use po ly ­
graph or s im ila r tests.

N o  employer, other than one authorized to 
manufacture, d istribute, or dispense drugs (ex­
c lud ing  ordinary drugs), law  enforcement agen­
cies, or state m ilita ry  forces, may require or

7.2. Ch 336, L. 1985 § 3.
7.3. Ch. 336, L. 1985 § 2(2).
7.4. Ch 336, L. 1985 § 2.
7.5. Ch. 336, L 1985 § 2(3).
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W orker P riv acy 11 EP-22,043
request, e ither d irectly or ind irectly , that any 
employee or prospective employee subm it to a 
polygraph, lie detector, or s im ilar test. In  add i­
tion, no employer may know ing ly a llow  the 
results o f any such test adm inistered outside 
the state to be used to determ ine whether to 
employ a prospective employee or to continue 
the employment o f an employee in  the state. 
However, the results o f any exam ination that is 
authorized may be used solely for the purpose 
o f determ in ing whether to employ or to con­
tinue to employ any person exempted.8

Wisconsin

U EP-22,040. Under what conditions can in ­
formation about employees be gathered.

I t  is an unfa ir labor practice for an employer 
to employ any person to spy on employees or 
the ir representatives w ith respect to the exercise 
o f any protected rights.8

U EP-22,041. H ow  an employer can use po ly ­
graph, vo ice stress analysis, or s im ila r tests.

N o  employer may d irectly or ind irectly  re­
quire or adm in ister a polygraph, voice stress 
analysis, psychological stress evaluator, or any 
s im ila r test purporting to test the honesty o f 
any employee or prospective employee. F u r­
ther, no person may sell to or interpret for an 
employer a test known to have been solicited or 
required by an employer. A n  employee that 
requests such a test must be informed that 
taking the test is vo luntary .10 However, these 
rules do not app ly to the use o f an instrument 
that, at a m in im um , is capable o f recording 
visually, permanently, and simultaneously in d i­
cations o f a person’s cardiovascular pattern and 
its changes and a person’s respiratory pattern 
and its changes.11 F in a lly , any agreement offer­
ing employment or any pay or jo b  benefit in  
return for taking a test is vo id .12

I f  a perm itted test is given, statutory proce­
dures, such as in form ing the test subject o f a ll 
his rights, must be fo llowed .13 N o  d isc ip linary 
action may be taken or employment decision 
made that is based on the results o f a perm itted

8. W Va C 2l-5-5b.
9. Wise SA 111.060).
10. Wise SA 111.37(l)(a).
11. Wise SA 111.37(l)(b).
12. Wise SA 111.37(2).
13. Wise SA 111.37(3).
ALWAYS CHECK CURRENT MATTER IN  BACK

test, unless the employer has relevant evidence 
or information, obtained independently from 
the perm itted test, tending to support the test 
results, or based on the refusal o f the employee 
to take the test.14

In  the absence o f a va lid  and voluntary 
written agreement, any person can refuse to 
disclose any oral or written communication 
during, or any result of, an exam ination using 
an honesty-testing device .15 Such a test may not 
be given, and the g iv ing  o f the test may not be 
disclosed, w ithout p r io r written informed con­
sent.18

U EP-22,042. H ow  an employee can correct 
or remove information from a personnel file .

I f  an employee disagrees w ith information 
contained in  personnel records, a removal or 
correction o f that information may be m utua lly  
agreed on by the employer and employee. 
However, if  no agreement can be reached, the 
employee may subm it a written statement ex­
p la in ing  his position. Th is  statement w ill be 
attached to the disputed portion o f the employ­
ee’s personnel record.17

U EP-22,043. H ow  an employee can gain 
access to personnel records,

U pon the request o f an employee, w h ich the 
employer may require to be made in  writing, 
every employer must perm it the employee to 
inspect any personnel documents used in  deter­
m in ing  the employee’s qualifications for em ­
ployment, promotion, transfer, add itiona l com ­
pensation, term ination, or other d isc ip linary 
action. A t least two requests must be granted 
in  a calendar year in  the manner required by 
statute, unless otherwise provided in  a co llec­
tive bargaining agreement.18 A n  employee in ­
volved in  a current grievance may designate in  
w riting a representative o f a union, co llective 
bargaining unit, or other representative to in ­
spect the employee’s personnel records that 
may have a bearing on the resolution o f the 
grievance.16

The right to inspect personnel records in-

14. Wise SA 111.37(4).
15. Wise SA 905.065.
16. Wise SA 942.06.
17. Wise SA 103.13(4).
18. Wise SA 101.13(2).
19. Wise SA 103.13(3).
>F VOLUME
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eludes m ed ica l records concern ing the em ­
ployee, though i f  the employer believes that 
disclosure o f m ed ica l records wou ld have a 
detrimental effect on the employee, the medical 
records may be released to the employee’s 
physician or through a physic ian designated by 
the employee. In  that case, the physician may 
release the m ed ica l records to the employee or 
h is immediate fam ily .20

The right to inspect personnel records does 
not apply in  certa in instances, such as letters o f 
reference or records re lating to the investiga­
tion o f possible cr im ina l offenses,21 but does

inc lude the right to copy or receive a copy of 
records, provided the employer may charge a 
reasonable fee not to exceed the actual cost o f 
reproduction .22

H EP-22,045. H ow  an employer can disclose 
personnel records to outsiders.

I f  an employee subm its a written statement 
exp la in ing  his position in  regard to any dis­
puted portion o f his personnel record, the 
statement must be attached to the disputed 
portion o f the record and inc luded  whenever it 
is released to a th ird  party for as long as it is a 
part o f the file .23

20. Wise SA 103.13(5).
21. Wise SA 103.13(6).

22. Wise SA 103.13(7).
23. Wise SA 103.13(4).
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B i l l  N o .  House B i l l  86 

T i t l e  "An Act req u i

D a t e  Ja n u a r y  30, 1989
"An Act re q u ir in g  employers to  perm it 
employees and former employees to have 
access to t h e ir  personnel f i l e s . "

C o n t a c t :  Tom S tu a rt
264-2452 

E ile e n  P la te  
465-2700

House B i l l  86 re q u ire s  employers to provide an employee or former employee 
access to h is  or her re sp e c t iv e  personnel records and to perm it the 
employee to make copies of the re co rd s . The employer may charge the 
employee fo r  the co sts of d u p lic a t in g  the reco rd s.

Employees should have access to employer kept personnel records as 
provided in  t h is  b i l l .  The accuracy of such reco rd s may have a d ire c t  
bearing  on a w o rke r's  e m p lo ya b ility  should a p ro sp ective  employer contact 
the w o rker's  cu rre n t or former employer as a re fe re n c e . Under the 
p ro v is io n s  of t h is  b i l l ,  a worker would have an o p p o rtun ity  to at le a s t  be 
aware of any d isc re p an c ie s  in  the em ployer's personnel re co rd s .

The Department supports the p ro v is io n s  of th is  b i l l  which provide workers 
a r ig h t  to access and copy employer kept personnel re c o rd s .

House B i l l  86 would not have a f i s c a l  impact on the Department of Labor.

APPROVED

P O S I T I O N  P A P E R / Department of Labor



*

' '' * * 'Vt:■ si,( ■■• . ■ ,*t. ’V ,-w' 1 ' .̂.. »*. . *;i', ,‘* ..-/■* " -■ An'.1: -:• .• • - .<■ , ■•• . .vr, rv’»\,lT( • ̂ (\V. *• ■ ' '   5̂?cvV' ' • ^ C ' •.. «W: i'̂  K?y‘r'*̂ V' ‘
' --n ■ ••“ ?'.• '■’ '- '■*■:’ ■■■'"' zw t"*??-*' -1 ., ' v " ' ' :r • ■ - •'; •. . . . . . .  . . . .

. . STATE OF ALASKA b i l l  v e r s io n :  h b  86

1989 LEGISLATIVE SESSION p u b l i s h  d a t e  :
FISCAL NOTE

R EQ U E S T :________________________________________________
~ A g e n c y  Affected:Revision Date: 

Title:
Labor

"An A ct req u ir in g  employers to
p e rm it ...access to ...personne l files."________
Sponsor House L abo r & Comm erce
Requestor: House L ab o r & Com m erce

BRU: Labor S tandards & Safety

Components: W age & H our

EX P EN D IT U R E S /R EV E NUES: (Thousands oi’Dollars)
OPERATING FY  89 FY  90 FY91 FY  92 FY  93 FY  94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQU IPM ENT
LAND&STRUCTURES
GRANTS .CLA IM S
M ISCELLANEOUS
TOTAL OPERATING 0,0 0.0 0.0 .o-o 0.0 0.0

CAP ITAL

REVENUE

F U N D IN G : (Thousands of Dollars)
G EN ERA LFUND
FEDERAL FUNDS
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

P O S IT IO N S :
FULL-TIME
PART-TIME
TEM PORARY

A N A L Y S IS : (Attach a separate page if  necessary)

Tom  Stuart, D irecto rPrepared b y : ________________________
Div is ion: L a b o r  Standards & Safety

Approved by Commissioner J im  Sam f 
Agency: D epartm ent o f Labor

P h o n e : 
D a te :

465-2725
1726/89

1726/89

Distribution (by preparer) : 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies) page 1 o f 1



m i  ® i
Y u a n  i m § u

POUCH  Y S T A I l C A P IIO t

JUN tAU . A IA S K A 9 9 B H  

'10/ .165 3800

T P  r . r .  . . . .  . .
L E G IS L A T IV E  A F F A IR S  A G E N C Y

M E M O R A N D U M  February 13, 1989

SUBJECT:

TO:

FROM:

S c o p e  o f  H B  86
(Access to p e r s o n n e l  files)

R e p r e s e n t a t i v e  D a v e  Do n l e y

T e r e s a  B. C r a m e r  
L e g i s l a t i v e  C o u n s e l

You h a v e  a s k e d  w h e t h e r  H B  86 r e q u i r e s  an e m p l o y e r  to k e e p  
p e r s o n n e l  f i l e s  on e m p l o y e e s .  In m y  o p i n i o n ,  the a n s w e r  is 
no. U n d e r  s u b s e c t i o n  (a), if a n  e m p l o y e r  m a i n t a i n s  
p e r s o n n e l  files, the e m p l o y e r  m u s t  a l l o w  a c c e s s  to the 
i n f o r m a t i o n .  T h e r e  is n o t h i n g  that a f f i r m a t i v e l y  r e q u i r e s  
that the i n f o r m a t i o n  b e  m a i n t a i n e d  in the f i r s t  pl a c e .

If I m a y  be  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .

T C : k b
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Alaska State Legislature

Sen. Jan Faiks, Vice Chairman 
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Sen. Pat Pourchot, Chairman P.O. Box V 
State Capitol 

Juneau, Alaska 99811
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Senate State A ffa irs  Committee
M E M O R A N D U M

T O S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e

F R O M S e n a t o r  P a t  P o u r c h o t ,  C h a i r m a n  

M a r c h  20 C o m m i t t e e  M e e t i n g  

M a r c h  20, 19 8 9

RE:

D A T E

T o d a y  a t  1:30 p.m. in t h e  B e l t z  R o o m  t h e  S e n a t e  S t a t e  A f f a i r s  
C o m m i t t e e  w i l l  h e a r  t h e  f o l l o w i n g  b i l l s :

S B  173, A n  A c t  r e l a t i n g  t o  m u n i c i p a l  p e t i t i o n s  a n d  e l e c t i o n s ,  a n d  
t o  a p p o i n t m e n t s  t o  f i l l  c e r t a i n  m u n i c i p a l  o f f i c e s  
S B  173 m a k e s  a  n u m b e r  o f  c l a r i f i c a t i o n s  t o  t h e  s t a t u t e s  g o v e r n i n g  
m u n i c i p a l  p e t i t i o n s  a n d  e l e c t i o n s .  T h e  b i l l  w a s  d e v e l o p e d  a t  t h e  
r e q u e s t  o f  t h e  A l a s k a  M u n i c i p a l  L e a g u e .

I n  g e n e r a l ,  S B  173 s t a n d a r d i z e s  p e t i t i o n  p r o c e d u r e s ,  r e q u i r e s  
t h a t  a p r i m e  s p o n s o r  b e  d e s i g n a t e d  o n  p e t i t i o n s ,  e s t a b l i s h e s  a 
3 0 - d a y  r e g i s t r a t i o n  r e q u i r e m e n t  f o r  v o t i n g  i n  m u n i c i p a l  
e l e c t i o n s ,  p r o v i d e s  s p e c i a l  i n i t i a t i v e  r e q u i r e m e n t s  f o r  
o r d i n a n c e s  t h a t  a f f e c t  o n l y  p a r t  o f  a m u n i c i p a l i t y ,  a n d  p r o h i b i t s  
a p p o i n t m e n t  o f  a r e c a l l e d  o f f i c i a l  t o  fi l l  t h e  v a c a n c y  c r e a t e d  b y  
t h e  r e c a l l .

T h e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e  a d o p t e d  a c o m m i t t e e  
s u b s t i t u t e  c o n t a i n i n g  t w o  c h a n g e s  r e c o m m e n d e d  b y  t h e  D i v i s i o n  of  
E l e c t i o n s .  S p e c i f i c a l l y ,  Sec. 7 o f  t h e  CS a m e n d s  t h e  v o t e r  
q u a l i f i c a t i o n  s t a t u t e  t o  c o n f o r m  w i t h  t h e  r e q u i r e m e n t  i n  Sec. 8 
t h a t  a v o t e r  b e  r e g i s t e r e d  at  a r e s i d e n c e  a d d r e s s  w i t h i n  t h e  
m u n i c i p a l i t y  30  d a y s  p r i o r  t o  a m u n i c i p a l  e l e c t i o n .  Sec. 9 of 
t h e  C S  a u t h o r i z e s  a m u n i c i p a l i t y  t o  r e q u i r e  t h a t  a v o t e r  w h o s e  
r e g i s t r a t i o n  h a s  b e e n  c a n c e l l e d  f o r  n o n - a c t i v i t y  r e r e g i s t e r  
b e f o r e  v o t i n g .

H B  86, A n  A c t  r e q u i r i n g  e m p l o y e r s  t o  p e r m i t  e m p l o y e e s  a n d  f o r m e r  
e m p l o y e e s  to  h a v e  a c c e s s  t o  t h e i r  p e r s o n n e l  f i l e s  
H B  86 w o u l d  r e q u i r e  b o t h  p r i v a t e  a n d  p u b l i c  e m p l o y e r s  t o  p r o v i d e  
e m p l o y e e s  a c c e s s  t o  t h e i r  p e r s o n n e l  r e c o r d s .  E m p l o y e e s  c o u l d  
m a k e  c o p i e s  o f  t h e i r  r e c o r d s  a n d  w o u l d  p a y  f o r  t h e  c o s t  of 
c o p y i n g .  H B  86 w o u l d  n o t  s u p e r s e d e  a n y  c o l l e c t i v e  b a r g a i n i n g  
a g r e e m e n t s .

A c c o r d i n g  t o  H o u s e  R e s e a r c h ,  13 o t h e r  s t a t e s  a n d  t h e  D i s t r i c t  
o f  C o l u m b i a  h a v e  s i m i l a r  s t a t u t e s .
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1 IN THE HOUSE BY THE FINANCE COMMITTEE2 CS FOR HOUSE B IL L  NO. 87 ( F in a n c e )  am3 IN THE LEGISLATURE OF THE STATE OF ALASKA4 SIXTEENTH LEGISLATURE - FIRST SESSION5 A BILL6 F or an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to  th e  s t a t e  b u dget and to  lo n g -te r m7 f i n a n c i a l  p la n s  f o r  th e  s t a t e ;  and p r o v i d i n g  f o r  an8 e f f e c t i v e  d a t e . "9 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:10 *  S e c t i o n  1. AS 3 7 .0 7 .0 2 0 ( b )  i s  amended to  r e a d :11 (b) I n  a d d i t i o n  to  th e  budget and g e n e r a l  a p p r o p r i a t i o n  b i l l ,12 the g o v e r n o r  s h a l l  subm it a lo n g -t e r m  [CAPITAL IMPROVEMENTS PROGRAM13 AND] f i n a n c i a l  p l a n . The lo n g - t e r m  f i n a n c i a l  p l a n  must i n c l u d e  e s t i -14 mates o f  e x p e n d i t u r e s ,  e s t i m a t e s  o f  a n n u a l  rev en u e from a l l  s o u r c e s ,15 and recom m endations f o r  s o u r c e s  o f  r e v e n u e .  The lo n g -t e r m  f i n a n c i a l  p la n  must i n c l u d e  p r o j e c t i o n s  o f  e s t im a t e d  e x p e n d i t u r e s  c o v e r in g  th e  s i x  s u c c e e d in g  [ S IX ]  f i s c a l  y e a r s  and p r o j e c t i o n s  o f  reven u e f o r  th e  10 s u c c e e d in g  f i s c a l y e S f 3 - r ... {■ , ;c ! ^*  S e c .  2 . AS 3 7 .0 7 .0 2 0 ( c )  i s  amended to  r e a d :(c) P ro p o sed e x p e n d it u r e s  may n o t  e x c e e d  e s t im a t e d  reven u e f o rth e  s u c c e e d in g  f i s c a l  y e a r .  The e x p e n d it u r e s  p ro p o se d  i n  th e  l o n g ­term [SIX -YE A R  CAPITAL IMPROVEMENTS PROGRAM AND] f i n a n c i a l  p la n  may23 not e x c e e d  th e  e s t im a t e d  revenue and bond a u t h o r i z a t i o n s  p a s s e d  and24 p ro p o se d .25 *  S e c .  3 .  AS 3 7 .0 7 .0 3 0  i s  amended to  r e a d :26 S e c .  3 7 .0 7 .0 3 0 .  RESPO NSIBILITIES OF THE LEGISLATURE. The l e g i s -27 l a t u r e  s h a l l28 (1) p r o v id e  f o r  a b u dget re v ie w  f u n c t i o n ;29 (2) a n a ly z e  th e  com prehensive  o p e r a t i n g  and c a p i t a l  im-
H B 0 U 8 7 D -1- C S H B  8 7 ( F i n )  a m
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1 provem ents programs and lo n R -te rm  f i n a n c i a l  p la n  [PLANS] recommended2 by th e  g o v e r n o r ;3 (3) adopt l e g i s l a t i o n  to  a u t h o r i z e  im p le m e n ta t io n  o f  the4 g o v e r n o r 's  com prehensive  o p e r a t i n g  and c a p i t a l  improvements budget5 [PROGRAMS AND FINANCIAL PLANS] o r  a p p r o p r i a t e  a l t e r n a t i v e s  to  t h a t6 b u dget [THOSE PLAN S];7 (4) p r o v id e  f o r  a p o s t - a u d i t  f u n c t i o n  to  c o v e r  f i n a n c i a l8 t r a n s a c t i o n s ,  program a c co m p lish m e n t,  and c o m p lia n c e  w i t h  l e g i s l a t i v e9 i n t e n t ;10 (5) adopt o r  r e v i s e  th e  e s t i m a t e  o f  r e c e i p t s  r e q u ir e d  to11 b a la n c e  th e  s u c c e e d in g  f i s c a l  y e a r ’ s b u d g e t i n  o r d e r  t h a t  proposed12 e x p e n d it u r e s  do not e x ce e d  e s t im a te d  r e c e i p t s  f o r  t h a t  f i s c a l  y e a r ;13 (6) a d o p t ,  r e v i s e ,  o r  i n i t i a t e  rev e n u e  m easures i n  o rd e r  to14 b a la n c e  th e  s u c c e e d in g  f i s c a l  y e a r ' s  b u d g e t and th e  c a p i t a l  improve-15 ments s e c t i o n  o f  th e  b u dget f o r  th e  s u c c e e d i n g  s i x  y e a r s ^16 (7) a d o p t/ ^ r^ r^ ^ s e P 'l^ ie  l o n g H ^ ^ m ^ ^ n a n c i a l ^  p la n  a n n u a lly17 s u b m itte d  by th e  g o v e r n o r .18 *  S e c .  4 .  AS 3 7 .0 7 .0 6 0  i s  amended to  r e a d :19 S e c .  3 7 .0 7 .0 6 0 .  GOVERNOR’ S RECOMMENDATION. (a) The governor20 s h a l l  fo r m u la t e  th e  lo n g -t e r m  [OPERATING AND CAPITAL IMPROVEMENTS21 PROGRAMS AND] f i n a n c i a l  p la n  [PLANS] r e q u i r e d  to  be recommended to  the22 l e g i s l a t u r e  by AS 3 7 .0 7 .0 2 0  a f t e r  c o n s i d e r i n g  th e  s t a t e  agency p ro -23 posed program and f i n a n c i a l  p la n  [P L A N S ] , and o t h e r  programs and24 a l t e r n a t i v e s  t h a t  th e  g o v e rn o r  c o n s i d e r s  a p p r o p r i a t e .  The p la n25 [PLANS] must i n c lu d e  th e  g o v e r n o r 's  recommended g o a l s  and p o l i c i e s ,26 recommended p la n s  to  implement th e  g o a l s  and p o l i c i e s ,  recommended27 o p e r a t i n g  and c a p i t a l  improvement program  f o r  th e  s u c c e e d in g  _____28 f i s c a l  [YEAR, RECOMMENDED CAPITAL IMPROVEMENTS PROGRAM FOR THE SUC-CEEDING S IX  FISCAL] y e a r s ,  recommended program s f o r  th e  u p g r a d in g  o f  Cv' 
CSHB 8 7 ( F in )  am - 2 -  HB0087D
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1 p u b l i c  b u i l d i n g s  and f a c i l i t i e s  p r e p a r e d  i n  a c c o r d a n c e  w i t h  AS 3 5 . 1 0 . -  015, and recommended revenue m easures to  s u p p o rt  th e  p ro g ra m s.(b) The g o v e r n o r  s h a l l  p r e s e n t  t h e  p rop osed b u d g e t [COMPRE­HENSIVE OPERATING AND CAPITAL IMPROVEMENTS PROGRAMS] and lo n g -t e r m  f i n a n c i a l  p la n  [PLANS] i n  a m essage t o  a j o i n t  s e s s i o n  o f  th e  l e g i s l a ­t u r e  b e f o r e  th e  f o u r t h  l e g i s l a t i v e  day f o l l o w i n g  th e  c o n v e n in g  o f  the l e g i s l a t u r e  i n  r e g u l a r  s e s s i o n .  The m essage must be a cco m p an ied  by an e x p l a n a t o r y  r e p o r t  t h a t  summarizes recommended g o a l s ,  p l a n s ,  and a p p r o p r i a t i o n s .  The r e p o r t  must c o n t a i n(1) th e  c o o r d in a t e d  program  g o a l s  and o b j e c t i v e s  t h a t  the g o v e r n o r  recommends to  g u id e  th e  d e c i s i o n s  on th e  p ro p o se d  program p la n s  and budget a p p r o p r i a t i o n s ;(2) th e  g o v e r n o r 's  o p e r a t i n g  program and b u d g e t recommenda­t i o n s  f o r  the s u c c e e d in g  f i s c a l  y e a r  o r g a n i z e d  by a g e n c y  as r e q u ir e d  by AS 3 7 .0 7 .0 2 0 ( a ) ;(3) th e  g o v e r n o r 's  c a p i t a l  improvements program  and budget recom m endations f o r  th e ^ s i x ) s u c c e e d i n g  f i s c a l  [YEAR AND CAPITAL IM-VEMENTS PROGRAM FOR THE SUCCEEDING S IX  FISCAL] y e a r s , t h a t  [WHICH]must i n c lu d e ,  i^J 0

232425262728 29

(A) a d e s c r i p t i o n  o f  e a c h  p r o j e c t ,  th e  e s t im a t e d  a n n u a l  m a in te n a n ce  and o p e r a t i o n  c o s t s  f o r  th e  u s e f u l  l i f e  o f  the p r o j e c t , i t s  e s t im a t e d  c o s t  f o r  th e  y e a r  c o n s t r u c t i o n  i s  to  s t a r t  and th e  e s t im a t e d  c o s t  o f  th e  p r o j e c t  a d j u s t e d  f o r  i n f l a t i o n  over th e  e s t im a t e d  p e r io d  o f  c o n s t r u c t i o n ,  and th e  s o u r c e  o f  f i n a n c i n g  f o r  th e  p r o j e c t ;  th e  p r o j e c t  d e s c r i p t i o n  f o r  a new b u i l d i n g  o r  a new f a c i l i t y  o r  f o r  a m a jo r  a d d i t i o n  t o  a b u i l d i n g  o r  f a c i l i t y  s h o u ld  i n c l u d e  a s i t e  p l a n ,  p r e l i m i n a r y  d r a w in g s ,  and a r c h i t e c t ' s  o r  e n g i n e e r ' s  t o t a l  c o s t  e s t i m a t e  f o r  th e  p r o j e c t ;(B) a summary o f  p r o j e c t s  p r e v i o u s l y  a u t h o r i z e d  and
H B U 0 8 7 D -3- C S H B  8 7 ( F i n )  a m
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(C) a summary, l i s t e d  by a g e n c y ,  o f  a l l  p r e v i o u s l yp ro p o se d  p r o j e c t s  t h a t  have been d e f e r r e d  beyond th e  p e r i o d  [ S IXYEARS] co v e re d  by th e  p l a n  and th e  y e a r  i n  w h ic h  c o n s t r u c t i o n  has been r e s c h e d u le d  to  b e g i n ;(D) a f o r e c a s t  o f  th e  d e b t s t r u c t u r e  o f  th e  s t a t e  andt h e  v a r i o u s  debt r a t i o s  o v e r  th e  l i f e  o f  th e  s t a t e ' s  bonds o u t ­s t a n d i n g ,  bonds a u t h o r i z e d  and to  be i s s u e d ,  and bond a u t h o r i z a ­t i o n s  recommended i n  t h e  p l a n ;(E) a d e s c r i p t i o n  o f  a d d i t i o n a l  reven u e m easuresneeded to  f i n a n c e  th e  p l a n  i n  l i e u  o f  d e b t ;(F) bond e l e c t i o n  b i l l s  to  a u t h o r i z e  th e  bonds r e ­q u i r e d  to  fund th e  p r o j e c t s  s c h e d u le d  f o r  th e  f i r s t  t h r e e  y e a r s  o f  th e  p l a n ;(G) p r o j e c t i o n s  o f  p o p u l a t i o n  o f  t h e  s t a t e  and i t sr e g i o n s  and co m m u n ities ;(H) econom ic d a ta  and p r o j e c t i o n s  n e c e s s a r y  f o r  thee v a l u a t i o n  o f  th e  p l a n ;(4) a summary o f  s t a t e  r e c e i p t s  i n  th e  l a s t  f i s c a l  y e a r ,  ar e v i s e d  e s t im a t e  f o r  th e  c u r r e n t  f i s c a l  y e a r ,  and an e s t im a t e  f o r  thes u c c e e d i n g  f i s c a l  y e a r ;(5) a summary o f  e x p e n d it u r e s  d u r in g  t h e  l a s t  f i s c a l  y e a r ,th o s e  a u t h o r i z e d  f o r  th e  c u r r e n t  f i s c a l  y e a r ,  and an e s t im a t e  f o r  th es u c c e e d i n g  f i s c a l  y e a r ;(6) any a d d i t i o n a l  i n f o r m a t i o n  t h a t  w i l l  f a c i l i t a t e  u n d e r­s t a n d i n g  o f  th e  g o v e r n o r 's  p ro p o sed programs and lo n g - t e r m  f i n a n c i a l  p la n  [PLANS] by th e  l e g i s l a t u r e  and th e  p u b l i c .*  S e c .  5 .  AS 3 7 .0 7 .0 7 0  i s  amended to  r e a d :S e c .  3 7 .0 7 .0 7 0 .  LEGISLATIVE REVIEW. The l e g i s l a t u r e  s h a l l

not yet completed;

CSHB 8 7 (Fin) am -4- HB0087D
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1 c o n s i d e r  th e  g o v e r n o r 's  p rop osed lo n R -te rm  [COMPREHENSIVE OPERATING2 AND CAPITAL IMPROVEMENTS PROGRAMS ANDj f i n a n c i a l  p l a n  [P L A N S ] , e v a l u -3 a t e  a l t e r n a t i v e s  t o  th e  p la n  [PL A N S], make program s e l e c t i o n s  among
4 th e  v a r i o u s  a l t e r n a t i v e s  and d e te r m in e ,  s u b j e c t  to  a v a i l a b l e  reven u es
5 th e  l e v e l  o f  f u n d in g  r e q u i r e d  to  su p p o rt  a u t h o r i z e d  s t a t e  s e r v i c e s .
6 The o p e r a t i n g  and c a p i t a l  b u d g e ts  o f  e a c h  a g en cy  s h a l l  be s e p a r a t e l y7 r e v ie w e d . D u rin g  e a c h  r e g u l a r  s e s s i o n  o f  th e  l e g i s l a t u r e ,  l e g i s l a t i v e
8 re v ie w  o f  th e  g o v e r n o r 's  su p p le m e n ta l  a p p r o p r i a t i o n  b i l l s  and th e
9 g o v e r n o r 's  budget amendments s h a l l  be govern ed by th e  f o l l o w i n g  tim e

1 0  l i m i t s :11 (1) r e q u e s t s  [REQUESTS] by th e  g o v e r n o r  f o r  s u p p le m e n ta l
1 2  a p p r o p r i a t i o n s  f o r  s t a t e  agency o p e r a t i n g  and c a p i t a l  b u d g e ts  f o r  th e13 c u r r e n t  f i s c a l  y e a r  may be i n t r o d u c e d  by th e  r u l e s  com m ittee o n ly14 th r o u g h  th e  30th l e g i s l a t i v e  day^ [ . ]15 (2) r e q u e s t s  [REQUESTS] by the g o v e r n o r  f o r  b u d g e t amend-16 ments to  s t a t e  a g en cy  b u d g e ts  f o r  th e  budget f i s c a l  y e a r  may be r e -17 c e i v e d  and rev iew ed  by th e  f i n a n c e  com m ittees  o n ly  th r o u g h  th e  60th18 l e g i s l a t i v e  d a y .19 *  S e c .  6 . T h is  A c t  t a k e s  e f f e c t  J u l y  1 ,  1989.

HB0087D -5- C S H B  8 7 ( F i n )  a m
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Senate State A ffa irs Committee
M E M O R A N D U M

T O S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e

RE:

FROM: S e n a t o r  P a t  P o u r c h o t ,  C h a i r m a n  

M a y  3 C o m m i t t e e  H e a r i n g

D A T E M a y  2, 1989

O n  W e d n e s d a y ,  M a y  3 a t  1 : 3 0  p.m. in t h e  B e l t z  R o o m  t h e  f o l l o w i n g  
b i l l s  w i l l  b e  b a c k  b e f o r e  t h e  S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e :

S B  154. A n  A c t  r e l a t i n g  t o  e q u i p m e n t  l e a s e - f i n a n c i n c r  a n d  
a u t h o r i s i n g  a m a s t e r  e q u i p m e n t  l e a s e - f i n a n c i n g  p r o j e c t

S B  154 w c u l d  a u t h o r i z e  t h e  A l a s k a  S t a t e  B u i l d i n g  A u t h o r i t y  t o  
f i n a n c e  a n d  a c q u i r e  e q u i p m e n t  for l e a s e  t o  t h e  st a t e .  I n d i v i d u a l  
l e a s e - p u r c h a s e s  f r o m  a l l  s t a t e  a g e n c i e s  w o u l d  b e  c o n s o l i d a t e d  
i n t o  o n e  o r  m o r e  " m a s t e r  le a s e s " .  T h e  a d v a n t a g e  w o u l d  b e  a 
r e d u c t i o n  i n  i n t e r e s t  cost.

A t  o u r  e a r l i e r  h e a r i n g  o n  S B  154, t h e r e  w a s  c o n c e r n  t h a t  s a v i n g s  
r e a l i z e d  b y  s t a t e  a g e n c i e s  t h r o u g h  a m a s t e r  l e a s e  n o t  b e  s p e n t  on 
o t h e r  a g e n c y  b u d g e t  ite m s ,  b u t  u s e d  t o  r e d u c e  a g e n c y  b u d g e t s .  
A t t a c h e d  is a n  a m e n d m e n t  t h a t  w o u l d  r e q u i r e  t h e  D e p a r t m e n t  of  
A d m i n i s t r a t i o n  t o  a n n u a l l y  r e p o r t  l e a s e  s a v i n g s  t o  t h e  
l e g i s l a t u r e  o n  a n  a g e n c y - b y - a g e n c y  b a s i s ,  t h u s  a l l o w i n g  t h e  
l e g i s l a t u r e  t h e  o p p o r t u n i t y  t o  r e d u c e  a g e n c y  b u d g e t s  a c c o r d i n g l y .

S B  157, A n  A c t  r e l a t i n g  t o  i m p o s i t i o n  o f  a c i v i l  f i n e  f o r  
v i o l a t i o n  o f  a s t a t u t e ,  r e g u l a t i o n ,  o r  o r d i n a n c e  r e l a t e d  t o  
a l c o h o l i c  b e v e r a g e s

S B  157 w o u l d  a u t h o r i z e  t h e  A l c o h o l  B e v e r a g e  C o n t r o l  B o a r d  t o  
a s s e s s  c i v i l  f i n e s  a g a i n s t  l i q u o r  l i c e n s e e s  w h o  v i o l a t e  l i q u o r  
laws. A s  i n t r o d u c e d ,  t h e  b i l l  d i d  n o t  s p e c i f y  t h e  a m o u n t  o f  t h e  
fines, l e a v i n g  f i n e  s e t t i n g  t o  t h e  s o l e  d i s c r e t i o n  o f  t h e  b o a r d .

A t t a c h e d  is a n  a m e n d m e n t  w h i c h  w o u l d  r e q u i r e  t h e  A B C  B o a r d  to  
e s t a b l i s h  a s c h e d u l e  o f  f i n e s  i n  r e g u l a t i o n ,  a n d  w o u l d  l i m i t  a n y  
f i n e  t o  t h e  g r e a t e r  o f  $ 1 0 0 , 0 0 0  or  an a m o u n t  w h i c h  is t h r e e  t i m e s  
t h e  p e c u n i a r y  g a i n  r e a l i z e d  b y  t h e  l i c e n s e e  as a r e s u l t  o f  t h e  
v i o l a t i o n .  T h i s  is p a t t e r n e d  a f t e r  t h e  e x i s t i n g  p r o v i s i o n  in 
A l a s k a ' s  c r i m i n a l  c o d e  r e g a r d i n g  fines.



C o m m i t t e e  M e m o
M a y  3, 1 9 8 9
P a g e  2

H J R  19am, R a t i f y i n g  a n  a m e n d m e n t  to the C o n s t i t u t i o n  o f  t h e  
U n i t e d  S t a t e s  c o n c e r n i n g  t h e  c o m p e n s a t i o n  o f  m e m b e r s  o f  t h e  
U n i t e d  S t a t e s  C o n g r e s s

H J R  19 w o u l d  r a t i f y  a n  a m e n d m e n t  to the U . S .  C o n s t i t u t i o n  t h a t  
w o u l d  d i s a l l o w  a n y  i n c r e a s e s  i n  p a y  for m e m b e r s  o f  C o n g r e s s  f r o m  
g o i n g  i n t o  e f f e c t  u n t i l  a f t e r  a n  i n t e r v e n i n g  e l e c t i o n  h a d  t a k e n  
place. T h e  a m e n d m e n t  w a s  p r o p o s e d  in 1 7 8 9  a n d  t o  d a t e  h a s  b e e n  
r a t i f i e d  b y  2 6 s t a t e s .  T o  b e c o m e  e f f e c t i v e ,  it m u s t  b e  a p p r o v e d  
b y  38 s t a t e s .

I n  a d d i t i o n ,  t h e  f o l l o w i n g  b i l l s  w i l l  b e  h e a r d :

C S H B  83 (Fin) , A n  A c t  r e l a t i n g  t o  legal h o l i d a y s ?  a n d  e s t a b l i s h i n g  
M a r t i n  L u t h e r  King, Jr. . D a y  a s  a legal h o l i d a y

H B  83 w o u l d  e s t a b l i s h  t h e  t h i r d  M o n d a y  o f  J a n u a r y ,  k n o w n  a s  
M a r t i n  L u t h e r  K ing, J r . ' s  B i r t h d a y ,  as a l e g a l  h o l i d a y .
L i n c o l n ' s  a n d  W a s h i n g t o n ' s  b i r t h d a y s  w o u l d  b e  c o m b i n e d  o n  t h e  
t h i r d  M o n d a y  i n  F e b r u a r y  a s  P r e s i d e n t ' s  D a y .  T h i s  w o u l d  r e s u l t  
in an o b s e r v a n c e  f o r  Dr. K i n g  w i t h o u t  t h e  a d d i t i o n  o f  a n o t h e r  
p a i d  d a y  o f  leave.

T h e  bill a l s o  p r o v i d e s  t h a t  K i n g ' s  b i r t h d a y  w o u l d  b e  a l e g a l  
h o l i d a y  f o r  s t a t e  e m p l o y e e s  o n l y  if p r o v i d e d  f o r  in t h e i r  
c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s .

M a r t i n  L u t h e r  K i n g  D a y  w a s  s t a t u t o r i a l l y  e s t a b l i s h e d  as a d a y  of  
c o m m e m o r a t i o n  in 1982. G o v e r n o r  Co w p e r  i s s u e d  a p r o c l a m a t i o n  in 
January. 1 9 8 9  d e s i g n a t i n g  it  a l e g a l  h o l i d a y  f o r  t h i s  y e a r .

C S H B  8 7 f F i n ) a m .  A n  A c t  r e l a t i n g  to  the s t a t e  b u d g e t  a n d  t o  
l o n g - t e r m  f i n a n c i a l  p l a n s  f o r  t h e  state

H B  87 w o u l d  r e q u i r e  t h a t  t h e  G o v e r n o r  a n n u a l l y  s u b m i t  t o  t h e  
l e g i s l a t u r e  a l o n g - t e r m  f i n a n c i a l  plan. T h e  p l a n  m u s t  i n c l u d e  
p r o j e c t i o n s  o f  e x p e n d i t u r e s  f o r  t h e  ne x t  s i x  f i s c a l  y e a r s  a n d  
p r o j e c t i o n s  o f  r e v e n u e s  f o r  t h e  n e x t  ten f i s c a l  y e a r s .  T h e  
l e g i s l a t u r e  w o u l d  b e  r e q u i r e d  t o  adopt o r  r e v i s e  t h e  p l a n .

In  a d d i t i o n ,  H B  87 w o u l d  r e q u i r e  t h a t  t h e  G o v e r n o r ' s  a n n u a l  
c a p i t a l  i m p r o v e m e n t s  p r o p o s a l  i n c l u d e  t h e  e s t i m a t e d  a n n u a l  
m a i n a t e n a n c e  a n d  o p e r a t i o n  c o s t s  for the u s e f u l  l i f e  o f  e a c h  
project.



G O V E R N O R

S t a t e  o f  A l a s k a
O F F I C E  O F  T H E  G O V E R N O R

J u n e a u

J a n u a r y  17, 1 9 8 9

The H o n o r a b l e  S a m  C o t t o n  
Speaker o f  t h e  H o u s e  
Alaska S t a t e  L e g i s l a t u r e  
P.O. Box V  
Juneau, A K  99 811

D e a r  R e p r e s e n t a t i v e  C o t t e n :

Un der the a u t h o r i t y  o f  art. Ill, sec. 1 8 ,  of' the A l a s k a  
C o n s t i t u t i o n ,  I am t r a n s m i t t i n g  a b i l l  R e q u i r i n g  t h e  
governor t o  f o r m u l a t e  a l o n g - t e r m  f i n a n c i a l  p l a n  for t h e  
state. I n  m y  S t a t e  o f  t h e  S t a t e  address I b a i d  t h a t  I w o u l d  
b e  i n t r o d u c i n g  a b i l l  t o  f o r m a l l y  e s t a b l i s h  a l o n g - t e r m  
financial p l a n n i n g  p r o c e s s  for the sjbci±e. T h i s  p r o c e s s  
w o u l d  r e q u i r e  us to l o o k  f o r w a r d  /ifive) f i s c a l  y e a r s  in 
f o r m u l a t i n g  t h e  s t a t e  b u d g e t .  It w b u l a  a l s o  r e q u i r e  t h e  
governor to  develop^-and p r e s e n t  annual r e v e n u e  p r o j e c t i o n s  
for the s u c c e e d i n g / ' 2 0 / f i s c a l  y e a r s .  T h r o u g h  t h i s  p r o c e s s ,  I 
h o p e  that w e  will/ o e  a b l e  to d i v e r t  o u r  a t t e n t i o n  f r o m  
sho r t - t e r m  s o l u t i o n s  a n d  d e v e l o p  a stable l o n g - t e r m  p l a n  f o r  
financing t h e  p u b l i c  s e r v i c e s  p r o v i d e d  b y  t h e  state.

/ / )
I urge y o u r  f a v o r a b l e  a c t i o n  gn th i ^  bill.

' /  '

:eve C o w p e r  
G o v e r n o r
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K a y  B r o w n ------------
A l a s k a  S t a t e  L e g i s l a t u r e  

H o u s e  o f  R e p r e s e n t a t i v e s

TO: Representative Lyman Hoffman, Co-Chair 
Representative Ron Larson, Co-Chair 
House Finance Committee

FROM: Representative Kay Browrr ,
DATE: March 20, 1989 Cs '
SUBJ: HB 87/Long-Term Financial Plans

The Fiscal Policy Subcommittee has reviewed HB 87 concerning the state 
budget and long-term financial plans. Please find attached a proposed 
Finance Committee substitute (work draft dated 03/09/89).
The subcommittee suggestions incorporated into this work draft include the 
following changes from the State Affairs CS:

In order to be consistent with capital budget planning process, the 
time frame for projection of estimated expenditures is changed to six 
years rather than four. (Note: This change occurs in several places 
throughout the bill.)

- In order to make clear that the legislature may modify the Governor's 
proposed budget, the phrase "or appropriate alternatives to that 
budget" (page 2, lines 3 - 6) is added.

- A requirement that the legislature "adopt or revise" the long-term 
financial plun annually (page 2, lines 16 -17) is added.

- A requirement that "the estimated annual maintenance and operation 
costs for the useful life" of capital projects be included in the

P. O . B o x  20-2661 P. O . B o x  V
A n c h o r a g e ,  A K  99520-2661 J u n e a u ,  A K  99811

(907) 272-0207 (907) 465-4998

D u r i n g  S e s s i o n :

mc



Governor’s six-year capital improvements budget (page 3, lines 20 - 
22) is added.

- The title of the bill has been modified and other minor changes 
incorporated as suggested by Tamara Cook in her memo of February 
23, 1989.

If you have any questions regarding these proposed changes, please let me 
know.
cc: Representative C. E. Swackhammer

Representative Steve Rieger



A l a s k a  S t a t e  L e g i s l a t u r e

House o f  Representatives 
C o m m it t e e  o n  S t a t e  A f f a ir s

TO: R e p r e s e n t a t i v e  L y m a n  H o f f m a n
R e p r e s e n t a t i v e  R o n  L a r s o n  ) 
H o u s e  F i n a n c e  C o m m i t t e e  l\ J

I'Moucher,F ROM: R e p r e s e n t a t i v e  H.A. ''Red'InSbucher, C h a i r
H o u s e  S t a t e  A f f a i r s  C o m m i t t e e

D A T E :  F e b r u a r y  23, 1 9 8 9

RE: C S H B  8 7 (SA): L o n g - T e r m  F i n a n c i a l  P l a n n i n g

I w o u l d  l i k e  t o  r e f e r  y o u r  a t t e n t i o n  t o  t h e  m e m o r a n d u m  d a t e d  
2 / 2 3 / 8 9  f r o m  T a m a r a  C o o k  r e g a r d i n g  s u g g e s t e d  c h a n g e s  t o  C S H B  
8 7 (SA). I s u p p o r t  t h e s e  c h a n g e s  a n d  r e q u e s t  t h a t  y o u  g i v e  
t h e m  f a v o r a b l e  c o n s i d e r a t i o n .

Room 102 Capitol Building, P.O. Box V, Juneau, Alaska 99811 (907)465-4931



T F M rd  I I F  I h L l h M k  

TTUai I L I I i O i l L a ™
TOUCH Y STATE CAPITOl 

JUNEAU. ALASKA 99811 

907-165-3BOO

L E G IS L A T IV E  A F F A IR S  A G E N C Y

M  E M O R A N D U M  February 23, 1989

S U B J E C T : 

T O :

F R O M :

Long-term financial plan for the state 
(CSHB 8 7 (SA))

Representative H. A. "Red” Boucher, Chair 
House State Affairs Committee

Tamara Brandt C o o k ^ n r  ;
Director
Division of Legal Services

Here is the committee substitute you requested for HB 87, 
originally introduced by the Governor. Since the bill has 
been passed from committee, Dennis Burns requested no 
changes other than those acted upon by the committee and 
identified to me. We did make form and style changes in 
accordance w i t h  the drafting manual.

It seems to me, however, that the provision contained in 
existing law (AS 37.07.030(6)) appearing in section 2 of the 
bill may need to be changed from six to four years to c o n­
form to the change made in section 1 of the bill. The 
changes made in sec. 1 need'to be reflected in AS 37.07.- 
020(c) and 37.07.040(2), which are not n o w  dealt w i t h  in the 
bill.

In addition, I am concerned that the title m a y  not adequate­
ly reflect the contents of the bill. The title is very n a r­
row and addresses only the Governor's responsibilities with 
respect to the long-term financial plan. Sections 2 and 4 
of the bill, though, deal w i t h  the legislature's r e s p o n­
sibilities. To the extent that those sections are de­
termined not to contain substantive changes, the existing 
title may be sufficient. But I fear that the changes to 
those sections m a y  be substantive. If the additional change 
is made to section 2, altering the six to four years, and to 
the other nonconforming sections a title change w i l l  clearly 
be required.



R e p r e s e n t a t i v e  H .A .  " R e d "  B o u c h e r
P a g e  2
F e b r u a r y  2 3 ,  1 9 8 9

I suggest that you make this memorandum available to the 
next committee of reference, so they can look into these 
m a t t e r s .

T B C : k b :gc 
wkk2/042

Enclosure



HB 87 LONG TERM FINANCIAL PLAN FOR THE STATE

T O  T E S T I F Y

A L IS O N  E L G E E ,  O . M . B .

F . Y . I .

G O V E R N O R  IN T R O D U C E D  W IT H  A  5 - Y E A R  E X P E N D IT U R E  P L A N  A N D  A  2 0 - Y EA R  
R E V E N U E  P R O J E C T IO N .

H O U S E  S T A T E  A F F A IR S  A M E N D E D  T O  A  4 - Y E A R  E X P E N D IT U R E  P L A N  (T O  
C O N FO R M  W IT H  T H E  G O V E R N O R 'S  T E R M  O F  O F F I C E ,  W H IC H  O F  C O U R S E  W OULD  
O N L Y  M A K E  S E N S E  F O R  T H E  P L A N  H E  S U B M IT T E D  H I S  F I R S T  Y E A R  I N  
O F F I C E . . . )  A N D  A  1 0 - Y EA R  R E V E N U E  P R O J E C T IO N .

H O U S E  F IN A N C E  A M E N D E D  T O  A  6- Y E A R  P L A N  (T O  C O N F O R M  W IT H  T H E  
C U R R E N T  6- Y E A R  C A P IT A L  IM P R O V E M E N T  P L A N )  A N D  A  1 0 - Y E A R  R E V E N U E  
P R O J E C T IO N .  G O V E R N O R  H A S  N O  P R O B L E M  W IT H  T H E  H O U S E  F IN A N C E  B I L L .
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N O R M A L  B U D G E T  P R O C E S S ?
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x x i t D ' u . c i s m a . n

Pos ition  P ap e r 
C S H B  91 (Ju d ) 

W h is tle  B low e rs  P ro tec tion

T h e  O ffic e  o f  the Om budsm an strong ly  supports the passage o f  H B  91 as a 
positive e f fo r t  to  im p rove  the adm in istra tion  o f  A laska's gove rnm en t. T h is  o ffic e  
w o rked  w ith the H ou se  Jud ic ia ry C om m ittee  in the d eve lopm en t o f  its com m ittee  
substitu te and concur w ith its p rov is ions. Th is b i ll w ill p rov ide  b e tte r p ro tec tion s fo r  
A laskan s who seek to  correc t p rob lem s w ith state and loca l governm en ts .

W h is tle  B low e rs  p ro tec tion  is not a new concept to  A la s k a  Law . L a s t yea r, 
the A la sk a  L eg is la tu re  again em braced the concept th rough the ad op tio n  o f  the act 
creating the L o n g  T e rm  C a re  O m budsm an (2ch  108 S L A  1988 ). T h is act covers not 
on ly  s ta te -ope ra ted  long  te rm  care fac ilitie s but p riva te  fac ilitie s and la n d lo rd s  and 
con trac to rs w ho m ay take  re ta lia to ry  actions against som eone m ak ing  a  com p la in t. 
S tate la b o r  law  (A S  2 3 .1 0 .1 3 5 ) p rov ides fo r  p ena lties to  any em p lo y e r who 
"discharges o r  in  any o th e r m anner d iscrim inates against an  em p loyee  because the 
em p loyee  has fi le d  a  c om p la in t . . . "  re la ting  to the W age and H o u r  Act.

T h e  F e d e ra l C iv il Service R e fo rm  A ct o f  1979 o rig in a lly  c rea ted  W h is tle  
B low e r p ro tec tion s fo r  fed e ra l em p loyees . Th is past m on th  it was rev ised  w ith new 
"teeth" and signed in to  law  by P res iden t Bush . T h e re  had been concerns tha t n o t 
enough em p loyees had been p ro tec ted  by the p rev ious act. T h e  rev is ion  a llow s the 
O ffic e  o f  Specia l C oun se l (O S C ) to  stop o r  postpone de trim en ta l p e rson n e l actions 
which m ay be re ta lia to ry  to fe d e ra l em p loyees. I t  a lso  preven ts d isc ip lina ry  actions 
being taken  du ring  the course o f  an  investigation . T h e  F e d e ra l M e rit  System  
P ro te c tion  B o a rd  reviews the actions o f  the O SC  and p rov ides tim e extensions fo r  
the p ro tec tion s .

The Om budsm an 's In te re s t

T h e  Om budsm an A ct requ ires that the con fid en tia lity  o f  the nam es o f  
com p la inan ts and witnesses invo lved in an investigation "except in so fa r as 
d isc losu res m ay be n ece ssa ry . . .  to support recom m endations" be m ain ta ined . T h e  
act a lso  p rov ides a m aximum  pena lty  o f  $ 1000  fo r  a pe rson  w ho "w illfu lly  h inders 
the law fu l actions o f  the ombudsman". T h e  Om budsm an A ct does n o t p ro v id e  
p ro tec tion s to  those citizens, inc lud ing state em p loyees , who m ay e ith e r com p la in  in 
good  fa ith  o r  p ro v id e  testim ony regard ing  one o f  o u r investigations.

Th is  is an  im po rtan t issue fo r  the O ffic e  o f  the O m budsm an . L a c k  o f  such 
p ro tec tion s has caused m any citizens to w ithd raw  apparen tly  ju s t ifie d  com p la in ts 
w hen it becam e necessary fo r  the om budsm an to  re le ase  the ir nam es in  o rd e r  to 
"p rove" in fo rm a tion . C itizens have c la im ed to  have n o t been h ired  fo r  state jo b s  
because o f  com p la in ts m ade to  the om budsm an . S eve ra l have c la im ed  to  have lo s t 
housing and o th e r benefits because they com p la ined . I  have h ea rd  sto ries o f  p e op le  
w ho b e lie ve  that i f  they com p la in  to  the om budsm an they w ill lo se  a  state bene fit.
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Few , i f  any, o f  these c itizens w ou ld  da re  testify b e fo re  the leg is la tu re  in support o f  
this m easure because o f  th e ir perceived fe a r o f  re ta lia tion .

C om p la in ts  to the O m budsm an  C overed

It  is not unusual fo r  my o ffic e  to rece ive ca lls from  po ten tia l com p la inan ts 
w ho firs t ask "D o  you o f fe r  W h is tle  B low e r p ro tec tion ?" M o re  o ften  than not, even 
a fte r  we exp la in  o u r con fid en tia lity  p rov isions, the citizen w ill e ith e r ju s t hang up o r 
re fu se  to  le t the issue be fu rth e r pursued .

L a ck  o f  such p ro tec tion  generates anonym ous le tte rs  w ith a llega tion s 
describ ing various degrees o f  abuses o f  the pub lic  trust being sent to  my o ffice . Such 
le tte rs cause a d ilem m a. Som e le tte rs  a re  c lea rly  "po ison pen" le tte rs  in tended as 
revenge fu l acts. O the rs tve  honest attempts to cause an  investigation o f  an  action 
the au th o r perceives as im p rop e r. In  these cases, the au th o r is c lea rly  a fra id  o f  
re ta lia t io n  e ith e r by an agency o r  a superv isor.

A s a m atte r o f  po licy , my o ffic e  does not pu rsue anonym ous com p la in ts . O n  
ra re  occasions, I  do con side r an om budsm an in itia ted com p la in t (as a llow ed  by the 
O m budsm an  A c t) i f  so lid  evidence is o ffe red  and there  is oppo rtun ity  fo r  th ird party 
ve rific a tion  o f  the a lleg a tion . I  b e lieve  the passage o f  a m easu re  o ffe rin g  adequate 
W h is tle  B low e rs  p ro tec tion  w ou ld  reduce the num ber o f  anonym ous com p la in ts 
rece ived by the O ffic e  o f  the O m budsm an .

I  was invo lved w ith a s itua tion  when an em p loyee  was fired  from  a  position  
with a pub lic  agency fo r  com p la in ing  to the om budsm an abou t fraud  and 
m ism anagem ent. T he  agency, a fte r becom ing aw are o f  the com p la in t, conducted an 
in te rn a l investigation and c reated  a reason  fo r  dism issing o u r com p la inan t. As a 
resu lt, o u r com p la inan t, who was a specia lized p ro fe ss ion a l and head o f  a 
h ou seho ld , was unem p loyed  fo r  a  2  1 /2  y ea r p e riod . I t  appea red  m any po ten tia l 
em p loye rs w ondered  why the te rm ina tion  occu rred  and w ou ld  not o f fe r  the pe rson  a 
position . T h e  fam ily  was fo rc ed  to seek he lp  from  Pub lic  Assistance. A fte r  filing  a 
civ il suit and su ffe ring  th rough p ro longed  negotia tions, a se ttlem en t was reached .

I  b e lieve  had H B  91 been  enacted at that tim e, the pub lic  em p loye r may not 
have te rm ina ted  that em p loyee . T h e  A la skan  and fam ily  in vo lved  pa id  d ea r ly  fo r  
do ing w hat a responsib le  c itizen shou ld  do  -- ake  a leg itim ate com p la in t to  this 
o ffic e  abou t gove rnm en ta l fraud . Th is pe rson  is not a b le  to p resen t testim ony to 
you abou t the situation . T h ey  be lieve  the ir se ttlem en t p reven ts such action .

M anagers o f  that pub lic  agency w ere la te r p rosecu ted fo r  the ir m anagem ent
abuses.

W itn ess P ro tec tion

O v e r the past seve ra l m onths, my o ffic e  has rece ived a  num ber o f  com p la in ts 
a lleg ing  m isconduct on  the p a rt o f  o ffic e  superv isors . It  has been  necessary to 
depose seve ra l o f  the s ta ff in those o ffices . A s o fte n  as not, c lerk's o r  o th e r s ta ff in 
low e r pay ranges a re  deposed . T h ey  o ften  have w itnessed -- o r  have in fo rm a tion  on 
-- incidents o f  m isconduct. I  have had them  rep o rt ove rh ea rin g  conversations where 
the supe rv iso r being investigated be lieved  the "c lerk" was my com p la inan t. The 
superv iso rs m ade com m ents they w ere going to "get" them  fo r  causing the "troub le".
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In these complaints I issue subpoenas to provide witnesses a "legal excuse" for providing sworn testimony to my investigators. Despite the state's requirement for the witness to "tell the truth" there is little real protection for them when the witness returns to the work-place. There is an equity problem when a complaint may be found to be technically "unsupported" but later detrimental personnel actions are taken against employees who have provided what may have been embarrassing testimony involving their supervisor.Protection from Specious ComplaintsFew argue the soundness of setting a public policy which protects those with the courage to come forward to "Blow the Whistle" on government officials who are abusing their position. After all, it is those within the government who are often the first to become aware of such abuses. This kind of legislation does create concern on the part of managers however. It is the fear that "bad" employees, or those about to be justifiably terminated, will file false charges in order to become sheltered by the protections of a "Whistle Blowers Act."The House Committee substitute handles that problem well. It provides that matters accepted for investigation by the Office of the Ombudsman be considered a "matter of public concern" and subject to the protections of the act. This essentially requires the ombudsman perform a preliminary screening of a complaint and make a positive decision to accept it for investigation before the protections would take effect. This, in effect, prevents abuse by the filing of a last minute specious complaint with the ombudsman.Section 39.90.110 of the measure also sets out other limitations for protections under the act. It should be noted that persons are required to make the complaint in good faith and, if an employee, must submit a written report to the employer concerning the matter. Employees are not required to file written reports if they reasonably fear reprisals or if an eme-gency exists.
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H B  9 1 W H I S T L E B L O W E R  A C T

T O  T E S T I F Y

R E P .  D O N L E Y ,  S P O N S O R  ( G I N G E R )

D A V E  O T T O ,  P E R S O N N E L ,  H A S  B E E N  N O T I F I E D

F . Y . I .

C . S .  M A K E S  2 C H A N G E S :

E X E M P T S  F R O M  C O M P L I A N C E  W I T H  T H E  L A W  M U N I C I P A L I T I E S  T H A T  B Y  
O R D I N A N C E  A D O P T  S U B S T A N T I A L L Y  S I M I L A R  P R O T E C T I O N S .  
" S U B S T A N T I A L L Y  S I M I L A R "  W O U L D  U L T I M A T E L Y  B E  D E T E R M I N E D  B Y  A  
C O U R T  I F  T H E  I S S U E  W E R E  E V E R  R A I S E D .  ( P A G E  3, L I N E S  2 2 - 2 8 )

E X E M P T S  T H E  R A I L R O A D  ( P A G E  4, L I N E  6). C U R R E N T  S T A T U T E  
(AS 4 2 . 4 0 . 7 1 0 )  S A Y S  " E M P L O Y E E S  O F  T H E  R A I L R O A D  A R E  N O T  
E M P L O Y E E S  O F  T H E  S T A T E " .  W E  D O N ' T  N E E D  T O  S P E C I F I C A L L Y  
S A Y  T?IAT R A I L R O A D  E M P L O Y E E S  A R E  E X E M P T  B E C A U S E  T H A T  S A M E  

S T A T U T E  S A Y S  " T H E  P R O V I S I O N S  O F  A S  39 (THE S E C T I O N  W E ' R E  
A M E N D I N G  I N  H B  91) D O  N O T  A P P L Y  T O  E M P L O Y E E S  O F  T H E  
R A I L R O A D " .

T H E  R A I L R O A D  IS S T I L L  I N C L U D E D  I N  T H E  D E F I N I T I O N  O F  " P U B L I C  
B O D Y "  P E R  T H E  B I L L  D R A F T E R .  T H I S  M E A N S  T H A T  I F  A  N O N - R A I L R O A D  
E M P L O Y E E S  D I S C L O S E S  S O M E T H I N G  T O  T H E  R A I L R O A D  C O R P O R A T I O N ,  T H E Y  
W O U L D  B E  P R O T E C T E D  B Y  H B  91 ( F O R  E X A M P L E ,  A  D . O . T .  E M P L O Y E E  W H O  

T E S T I F I E S  A B O U T  A  R A I L R O A D  A C C I D E N T ) .

G I N G E R  W I L L  P R O V I D E  I N F O .  O N  O T H E R  S T A T E S .  S H E  S A Y S  F E D E R A L  L A W  
R E Q U I R E S  W H I S T L E B L O W E R  P R O T E C T I O N  F O R  O . S . H . A .  M A T T E R S  A N D  F O R  
R E P O R T S  T O  T H E  S E N I O R  C I T I Z E N  O M B U D S M A N .  M A N Y  O T H E R  S T A T E S  D O N ' T  
H A V E  W H I S T L E B L O W E R  S T A T U T E S ,  B U T  R E L Y  O N  C O M M O N  L A W  A N D  C A S E  LAW.

K E L L Y  R E Q U E S T E D  A  C O U R T S  F I S C A L  N O T E  —  I T S  Z E R O ?  I N  P A C K E T .

B I L L  G O E S  T O  J U D I C I A R Y  C O M M I T T E E  N E X T .  F A I K S  H A S  S C H E D U L E D  

P E N D I N G  R E F E R R A L .
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A l a s k a  S t a t e  L e g i s l a t u r e

Sen. Pat Pourchot, Chairman

Sen. Jan  Fa iks , Vice Chairm an 
Sen. A1 Adams 
Sen. T im  K e lly  
Sen, K ic k  Ueh ling

M E M O R A N D U M

S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e

T O :  S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  M e m b e r s

F R O M :  S e n a t o r  P a t  P o u r c h o t ,  C h a i r m a n

R F r  A p r i l  19 C o m m i t t e e  H e a r i n g

D A T E :  A p r i l  18, 1 9 8 9

9 0 7 -1 6 5 -3 7 1 2

P.O. Box V
State Capitol

Juneau, Alaska 90811

O n  W e d n e s d a y ,  A p r i l  19 a t  1 : 3 0  p . m .  i n  t h e  B e l t z  R o o m  t h e  S e n a t e  
S t a t e  A f f a i r s  C o m m i t t e e  w i l l  h e a r  t h e  f o l l o w i n g  b i l l s :

S B  2 5 2 .  A n  A c t  e x e m p t i n g  a m o u n t s  h e l d  i n  t h e  j u d i c i a l  r e t i r e m e n t  
s y s t e m  f r o m  e x e c u t i o n

S B  2 5 2  w o u l d  p r o t e c t  f r o m  e x e c u t i o n  o r  a t t a c h m e n t  f u n d s  h e l d  i n  
t h e  J u d i c i a l  R e t i r e m e n t  S y s t e m .  C u r r e n t  l a w  p r o v i d e s  s u c h  a n  
e x e m p t i o n  f o r  f u n d s  i n  t h e  T e a c h e r s '  a n d  P u b l i c  E m p l o y e e s '  
R e t i r e m e n t  S y s t e m s .  T h e  c u r r e n t  s t a t u t o r y  e x c e p t i o n  t o  
p r o t e c t i o n  f o r  p a y m e n t  o f  c h i l d  s u p p o r t  w o u l d  a p p l y .

A  d r a f t  c o m m i t t e e  s u b s t i t u t e ,  p r e p a r e d  a t  t h e  s p o n s o r ' s  r e q u e s t ,  
w o u l d  p r o v i d e  t h e  s a m e  p r o t e c t i o n  f r o m  e x e c u t i o n  f o r  f u n d s  h e l d  
i n  t h e  e l e c t e d  p u b l i c  o f f i c e r s '  r e t i r e m e n t  s y s t e m .

C S H B  9 1 f J u d ) , A n  A c t  r e l a t i n g  t o  p r o t e c t i o n  f o r  c e r t a i n  p u b l i c  
e m p l o y e e s  a n d  o t h e r  p e r s o n s  w h o  r e p o r t  o r  p a r t i c i p a t e  i n  a 
p r o c e e d i n g  c o n n e c t e d  w i t h  a  m a t t e r  o f  p u b l i c  c o n c e r n

H B  9 1  w o u l d  p r o h i b i t  p u b l i c  e m p l o y e r s  f r o m  d i s c h a r g i n g ,  
t h r e a t e n i n g ,  o r  o t h e r w i s e  d i s c r i m i n a t i n g  a g a i n s t  e m p l o y e e s  w h o  
d i s c l o s e  i n f o r m a t i o n  o f  p u b l i c  c o n c e r n  b e f o r e  a p u b l i c  b o d y .  T h e  
p r o t e c t i o n  w o u l d  a p p l y  o n l y  i f  t h e  d i s c l o s u r e  i s  m a d e  i n  g o o d  
f a i t h .  A  v i o l a t i o n  o f  t h e  p r o v i s i o n  w o u l d  b e  p u n i s h a b l e  b y  a 
c i v i l  f i n e  o f  n o t  m o r e  t h a n  $ 1 0 , 0 0 0 .

T h e  b i l l  w o u l d  a p p l y  t o  e m p l o y e e s  o f  the. s t a t e ,  t h e  f e d e r a l  
g o v e r n m e n t ,  p o l i t i c a l  s u b d i v i s i o n s  i n c l u d i n g  m u n i c i p a l i t i e s  a n d  
s c h o o l  d i s t r i c t s ,  t h e  U n i v e r s i t y ,  a n d  p u b l i c  c o r p o r a t i o n s  

i n c l u d i n g  t h e  A l a s k a  R a i l r o a d .

S i m i l a r  " w h i s t l e  b l o w e r '  p r o t e c t i o n  e x i s t s  o n  t h e  f e d e r a l  l e v e l  
a n d  u n d e r  A l a s k a ' s  l o n g  t e r m  c a r e  o m b u d s m a n  l a w .



C o m m i t t e e  M e m o
A p r i l  18, 1 9 8 9

P a g e  2

C S H B  1 3 8 ( F i n ) . A n  A c t  e s t a b l i s h i n g  a s t a t e  e m p l o y e e  i n c e n t i v e  
a w a r d  s y s t e m

H B  1 3 8  w o u l d  e s t a b l i s h  a n  I n c e n t i v e  A w a r d s  B o a r d  i n  t h e  
D e p a r t m e n t  o f  A d m i n i s t r a t i o n  t o  a u t h o r i z e  p a y m e n t  o f  c a s h  a w a r d s  
t o  s t a t e  e m p l o y e e s  w h o  m a k e  s u p e r i o r  c o n t r i b u t i o n s  t o  t h e  
e f f i c i e n c y  a n d  e c o n o m y  o f  s t a t e  o p e r a t i o n s .  T h e  c o n t r i b u t i o n  
m u s t  r e s u l t  i n  a n e t  s a v i n g s  t o  t h e  a g e n c y  a n d  m u s t  h a v e  b e e n  
d e v e l o p e d  o u t s i d e  n o r m a l  w o r k i n g  h o u r s .  T h e  b i l l  e s t a b l i s h e s  a 
f o r m u l a  f o r  c a l c u l a t i n g  t h e  a m o u n t  o f  t h e  a w a r d ,  t o  a m a x i m u m  o f  
$ 2 5 , 0 0 0 .



Sen. Pat Pourchot, Chairman

S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e

M E M O R A N D U M

TO: S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  M e m b e r s

R E

D A T E

F R O M : S e n a t o r  P a t  P o u r c h o t ,  C h a i r m a n  

A p r i l  2 1  C o m m i t t e e  H e a r i n g  

A p r i l  21, 1 9 8 9

O n  F r i d a y ,  A p r i l  21 a t  1 : 3 0  p . m .  i n  t h e  B e l t z  R o o m  t h e  S e n a t e  
S t a t e  A f f a i r s  C o m m i t t e e  w i l l  h e a r  t h e  f o l l o w i n g  b i l l s :

S J R  18, P r o p o s i n g  a n  a m e n d m e n t  t o  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  
o f  A l a s k a  r e l a t i n g  t o  i n c o m e  f r o m  t h e  p e r m a n e n t  f u n d

S J R  18 w o u l d  a m e n d  t h e  C o n s t i t u t i o n  t o  s p e c i f y  t h a t  i n c o m e  o f  t h e  
p e r m a n e n t  f u n d  m a y  b e  a p p r o p r i a t e d  o n l y  f o r  d i v i d e n d s ,  t o  t h e  
f u n d  p r i n c i p a l ,  f o r  a d m i n i s t r a t i v e  c o s t s  o f  t h e  f u n d ,  a n d  f o r  
o t h e r  p u r p o s e s  t h a t  a m a j o r i t y  o f  t h e  l e g i s l a t u r e  a n d  t h e  v o t e r s  
a p p r o v e .

A  d r a f t  c o m m i t t e e  s u b s t i t u t e  t h a t  m a k e s  t h e  f o l l o w i n g  c h a n g e s  h a s  
b e e n  p r e p a r e d :

1) P r o v i d e s  f o r  a  2/ 3 ,  r a t h e r  t h a n  a 3/ 4 ,  m a j o r i t y  v o t e  b y  
t h e  l e g i s l a t u r e .

2) R e q u i r e s  t h a t  t h e  p u b l i c  r e n e w  i t s  a p p r o v a l  o f  S J R  18 

e v e r y  s i x  y e a r s .

S B  21 4 ,  A n  A c t  m a k i n g  a s p e c i a l  a p p r o p r i a t i o n  t o  t h e  p r i n c i p a l  of 
t h e  p e r m a n e n t  f u n d

S B  2 1 4  w o u l d  a p p r o p r i a t e  t h e  b a l a n c e  i n  t h e  e a r n i n g s  r e s e r v e  
a c c o u n t  o f  t h e  p e r m a n e n t  f u n d  t o  t h e  p r i n c i p a l  o f  t h e  f u n d .  T h e  

c u r r e n t  b a l a n c e  i s  a p p r o x i m a t e l y  $ 6 0 4  m i l l i o n .

I N  A D D I T I O N ,  T H E  F O L L O W I N G  B I L L S  W I L L  B E  B A C K  B E F O R E  T H E  

C O M M I T T E E :


