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811120 STATE AGENCIES
ARTICLE 9

Meetings

[Added by Stats 1967 ch 1656 § 122-1

§ 11120. Legislative finding and declaration; Open proceedings; Citation of article
§11.121. "State body”

§ 11121.2. Additional definition of “state body”

§ 111215, Applicability to official student body organizations

§ 11121.7. Additional definition of "state body"

§ 11121.8. Additional definition of “state body”

§ 11121.9. Providing copy of article to members cf state bodies
§11122. “Action taken’

§ 11123. Required open and public meetings

§ 11124. Prohibited conditions to attendance

§ 11124.1. Recording proceedings

§ 11125. Notice of meeting

§ 11125.1. Agenda and other “writing” as public record; Inspection
§ 11125.2. Public report of action taken regarding public employee
§ 11125.5. Emergency meetings; Notification of media

§11126. Permitted closed sessions

§ 11126.1. Minute book of closed session

§ 11126.3. Statement of reasons and authority for closed session

§ 11126.5. Clearing room where meeting wilfully interrupted

§ 11126.7. Fees

§ 11127. State bodies subject to article

§ 11128. When closed sessions held

§ 11129. Continuance or recontinuance of hearing

§ 11130. Commencement of action

§ 11130.5. Costs and attorney fees

§ 11130.7. Offenses

§11131. Prohibition against use of certain facilities

Cross References:

Cancer Advisory Council exempt from conducting meetings open to public in
accordance with this article: H & S C § 1702.

Exclusion of meetings of board of directors of State Compensation Insurance Fund
from provisions of this article: Ins C § 11770.5.

Application of provisions of this article to meetings of Colorado River Board of
California: Wat C § 12516.

Required certificate, of Colorado River Board of California, that meetings were in
accordance with provisions if this article: Wat C § 12519.

Collateral References:
Cal Jur 3d Public Housing § 22, Public Utilities § 23.

Annotations:
Validity, construction, and application of statutes making public proceedings open
to the public. 38 ALR3d 1070.

484



MEETINGS g1121

?o e |c9e3|atlve finding and declaration; Open proceedings; Cita-
It is the public policy of this state that public agencies exist to aid in
the conduct of the people’s business and the proceedings of public
agencies be conducted openly so that the public may remain in-
formed.

In enacting this article the Legislature finds and declares that it is the
intent of the law that actions of state agencies be taken openly and
that their deliberation be conducted openly.

The people of this state do not yield their sovereignty to the agencies
which serve them. The people, in delegating authority, do not give
their public servants the right to decide what is good for the people to
know and what is not good for them to know. The people insist on
remaining informed so that they may retain control over the instru-
ments they have created.

This article shall be known and may be cited as the Bagley-Keene
Open Meeting Act.

Added Stats 1967 ch 1656 § 122; Amended Stats 1980 ch 1284 § 4; Stats 1981 ch 968 § 4.

Amendments:
1980 Amendment: Added the last paragraph.
1981 Amendment: Added ihe third paragraph.

Cross References:
Public policy that local agencies’ proceedings be conducted openly: § 54950.

Collateral References:

Witkin Procedure 2d p 1400.
Witkin Summary (8th ed) p 3627.

Attorney General's Opinions:
51 Ops Atty Gen 201 (effect of Drown Act on meeting of public body to discuss
labor negotiations).

Annotations-
Validity, construction, and application of statutes making public proceedings open
to public. 38 ALR3d 1070.

NOTES OF DECISIONS

The Legislatun mtgndeéi thﬁ t all state and local § e| ., the State Act, Gov, Code. §
encies he mcu ed, Under the provisigns of some ctf%e ) unle xpress (rcluded Torr S V Boar
Ben meeting act te Brown"Act, Gov. Code, of Comrs. (19/9) £9CA30 %5 152(3& Rptr

§ 1121 “state body”

As used in this article “state body” means every state board, or
commission, or similar multimember body o/ the state which is
required by law to conduct official meetings and every commission
created by executive order, but does not include:
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(a) State agencies provided for it. Article VI of the California Consti-
tution.

(b) Districts or other local agencies whose meetings are required to be
open to the public pursuant to the provisions of the Ralph M. Brown
Act* Chapter 9 (commencing with Section 54950) of Fart 1 of
Division 2 of Title 5 of this code.

(c) State agencies provided for in Article IV of the California Consti-
tution whose meetings are required to be open to the public pursuant
to the Grun8ky-Burton Open Meeting Act, Sections 9027 et seq., of
this code.

(d) State agencies when they are conducting proceedings pursuant to
Section 3596 of this code.

(e) State agencies provided for in Section 1702 of the Health and
Safety Code, except as provided in Section 1720 of the Health and
Safety Code.

(fH State agencies provided for in Section 117705 of the Insurance
Code.

Added Stats 1967 ch 1656 § 122; Amended Stats 1980 ch 515 § 1; Stats 1981 ch 968 § 5.

Amendments:
1980 Amendment: Added “and every commission created by executive order" after

“official meetings".
1981 Amendment: (1) Substituted "state body" for “state agency”; (2) added “: (a)";
(3) substituted ". (b)" for “nor”; (4) added "the Ralph M. Brown Act," in subd

(b); and (5) added subds (c)--(O'

Cross References:
Additional definitions: §811121.2, 11121.7, 11121.8.

Collateral References:
Witkin Summary (8th ed) p 3627.

NQTEijoF DECISIONS

A hous |neg g% ty Created pursuant to Health &  agency” wlthm the S0 J)e of th§ Slate e/%\genc

local agenc en” Meeting Act (Go A
W|th|n temeanmg 0? thseuBrown Act (novg ode, Torres v Bodra of Comrs" (1979 & CA3d
ef seqy; open meetings) and 1 hot a "state  1%2Cal Rptr S

§ 11121.2. Additional definition of “state body”

As used in this article, “state body” also means any board, commis-
sion, committee, or similar multimember body which exercises any
authority of a stafe body delegated to it by that state body.

Added Stats 1981 ch 968 § 5.2.

§ 11121.5. Applicability to official student body organizations
Under the provisions of this article, the official student body organiza-
486



MEETINGS 811121.9

tion at any campus of the California State University and Colleges, or
of the California Community Colleges, shall be treated in the same
manner as a state body.

Added Stats 1974 ch 1179 § 1, effective September 23, 1974, Amended Stats 1981 ch 968
§5.3.

Amendments:
1981 Amendment: Substituted “body" for "agency" at the end of the section.

Collateral References:
Cal Jur 3d Universities and Colleges § 108.

§ 11121.7. Additional definition of “state hody”

As used in this article, “state body” also means any board, commis-
sion, committee, or similar multimember body on which a member of
a body which is a state body pursuant to Section 11121, 11121.2, or
111215 serves in his or her official capacity as a representative of
such state body and which is supported, in whole or in part, by funds
provided by the state body, whether such body is organized and
operated by the state body or by a private corporation.

Added Stats 1980 ch 1284 § 5; Amended Stats 1981 ch 968 § 6.

Amendments:
1981 Amendment: (l) Deleted "(a)" at the beginning of the section; (2) substituted
"body" for "agency" wherever it appears; (3) deleted former subd (b) (see now
§ 11121.8); (4) deleted former subd (c) (see now § 11125 subd (d); and (5) deleted
fo/mcr subd (d) (see now § 11125 subd (c).

§ 111218 Additional definition of “state hody”

As used in this article, “state body” also means any advisory board,
advisory commission, advisory committee, advisory subcommittee, or
similar multimember advisory body of a state body, if created by
formal action of the state body or of any member of the state body,
and if the advisory body so created consists of three or more persons.

Added Stats 1981 ch 968 § 7.

Prior Law: § 11121.7 subd (b) as added by Stats 1980 ch 1284 § 5.

§ 111219, Providing copy of article to members of state hodies
Each state body shall provide a copy of this article to each member of
the state body upon his or her appointment to membership or
assumption of office.
Added StaJs 1980 ch 1284 § Amended Stats 1981 ch 714 § 175, ch 968 § 7.1.
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Amendments:
1981 Amendment: Substituted “Each state body shall provide a copy of this article
to each member of the state body” for “A copy of this article shall be provided to

each member of any state agency”.

§ 11122, “Action taken”

As used in this article “action taken” means a collective decision
made by the members of a state body, a collective commitment or
promise by the members of the state body to make a positive or
negative decision or an actual vote by the members of a state body
when sitting as a body or entity upon a motion, proposal, resolution,
order or similar action.

Added Stats 1967 ch 1656 § 122; Amended Stats 1981 ch 968 § 7.3.

Amendments:
1981 Amendment: Substituted “state body” for “state agency” wherever it appears.

8 11123. Required open and public meetings

All meetings of a state body shall be open and public and all persons
shall be permitted to attend any meeting of a state body except as
otherwise prt'vided in this article.

Added Stats 1967 ch 1656 § 122; Amended Stats 1981 ch 968 § 7.5.

Prior Law:
(a) Former § 15486, as added by Stats 1957 ch 2216 § 1

(b) Former § 15625, as added by Stats 1957 ch 2215 § 1

Amendments:
1981 Amendment: Substituted “body” for “agency” wherever it appears.

§ 11124. Prohibited conditions to attendance
No person shall bi' required, as a condition to attendance at a meeting
of a state body, to register his or her name, to provide other
information, to complete a questionnaire, or otherwise to fulfill any
condition precedent to his or her attendance.
If an attendance list, register, questionnaire, or other similar docu-
ment is posted at or near the entrance to the room where the meeting
is to be held, or is circulated to persons present during the meeting, it
shall state clearly that the signing, registering, or completion of the
document is voluntary, and that all persons may attend the meeting
regardless of whether a person signs, registers, or completes the
document. \
Added Stats 1967 ch 1656 § 122; Amended Stats 1981 ch 968 § 8.
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Amendments:

1981 Amendment: (1) Amended the first paragraph by (a) substituting "N o person
shall be” for “A member of the public shall not be"; (b) substituting "state body"
for “state agency"; (c) substituting “or her name, to provide" for “name and";
and (d) adding “or her” before “attendance" at the end; and (2) added the second
paragraph.

§ 11124.1. Recording proceedings

Any person attending an open and public meeting of the state body
shall have the right to record the proceedings on a tape recorder in
the absence of a reasonable finding of the state body that such
recording constitutes, or would constitute, a disruption of the pro-

ceedings.
Added Stats 1980 ch 1284 § 7; Amended Stats 1981 ch 968 § 9.

Amendments:
1981 Amendment: Substituted "body” for "agency" wherever it appears.

§ 11125. Notice of meeting

(@) The state body shall provide notice of its meeting to any person
who requests such notice in writing. Notice shall be given at least 10
days in advance of the meeting, and shall include the name, address,
and telephone number of any person who can provide further infor-
mation prior to the meeting, but need not include a list of witnesses
expected to appear at the meeting. The notice requirement shall not
preclude the acceptance of testimony at meetings, other than emer-
gency meetings, from members of the public, provided, however, that
no action is taken by the state body at the same meeting on matters
brought before the body by members of the public.

(b) The notice of a meeting of a body which is a state body as defined
in Section 11121, 111212, 111215, or 111217, shall include a specific
agenda for the meeting, which shall include the items of business to
be transacted or discussed, and no item shall be added to the agenda
subsequent to the provision of this notice.

() The notice of a meeting of an advisory body, which is a state
body as defined in Section 111218, shall include a brief, general
description of the business to be transacted or discussed, and no item
shall be added subsequent to the provision of the notice.

(d) Notice of a meeting of a state body which complies with this

section shall also constitute notice of a meeting of an advisory body of

that state body, provided that the business to be discussed by the

advisory body is covered by the notice of the meeting of the state

body, provided that the specific time and place of the advisory body’s
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meeting is announced during the open and public state body’s
meeting, and provided that the advisory body’s meeting is conducted
withina reasonable time of, and nearby, the meeting of the state body.

() A person may request, and shall be provided, notice pursuant to
subdivision (a) for all meetings of a state body or for a specific
meeting or meetings. In addition, at the state body’s discretion, a
person may request, and may be provided, notice of only those
meetings of a state body at which a particular subject or subjects
specified in the request will be discussed.

( A request for notice of more than one meeting of a state body
shall be subject to the provisions of Section 14911

Added Stats 1967 ch 1656 § 122; Amended Stats 1973 ch 1126 § I; Stats 1975 ch 708 § 1,
Stats 1979 ch 284 § 1, effective July 24, 1979; Stats 1981 ch 968 § 10.

Prior Law: § 11121.7 subds (c)and (d), as added by Stats 1980 ch 1284 § 5.

Amendments:

1973 Amendment: (1) Designated the former section to be subd (a); (2) amended
subd (a) by (a) substituting “one week” for “24 hours"; (b) substituting “one
week’s" for “twenty-four (24) hours™; (c) deleting “such as a natural disaster"
after “conditions,”; and (d) substituting "this part" for “Part 1 of Division 3 of
Title 2 of this code"; and (3) added subds (b) and (c).

1975 Amendment: (1) Amended subd (a) by adding (a) "prepare an agenda for,
and” in the first sentence; (b) “and shall include the agenda for" in the second
sentence; and (c) the third sentence.

1979 Amendment: (1) Deleted “, as defined by published rule of the agency adopted
pursuant to the provisions of Chapter 4.5 (commencing with Section 11371) of
this part” at the end of second sentence of subd (a); (2) added subd (b); and (3)
tedesignated former subds (b) and (c) to be subds (c) and (d).

1981 Amendment: (1) Substituted subd (a) for former subd (a) which read: "(a) The
state agency shall prepare an agenda for, and provide notice of, its meeting to any
person who requests such notice in writing. Notice shall be given at least one
week in advance of and shall include the agenda for the meeting, provided that
emergency meetings may be held with less than one week’s notice when such
meetings are necessary to discuss unforeseen emergency conditions. The agenda
need not include a list of any witnesses expected to appear at the meeting."; (2)
substituted subd (b) for former subd (b) which read: "(b) Emergency meetings
held for the purpose of adopting emergency regulations pursuant to Section 11421
require no prior notice or agenda, except that the agency shall make a reasonable
effort to contact any persons requesting notice pursuant to this section or Section
11423, or both."; (3) substituted subd (c) for former subd (c) which read: “(c)
Notice shall include the items of business to be transacted, and no item shall be
added to the agenda subsequent to the provisions of such notice, absent unfore-
seen emergency conditions, as provided in subdivision (a)."; (4) added subd (d);
(5) redesignated the first sentence of former subd (d) to be subd (e) and the
second sentence to be subd (0; (6) amended subd (e) by substituting (a) “a state
body or" for “the agency or only” in the first sentence; (b) "state body’s” for
"agency’s"; and (c) "meetings of a state body" for "agency meetings”; and v6)
substituted "a state body" for "an agency” in subd (f).

Cross References:
Rules pertaining to meetings by Franchise Tax Doard: 18 Cal Adm Code § 17000.2.
Rules pertaining to notice of meetings of State Energy Resources Conservation &
Development Commission: 20 Cal Adm Code § 1103.

490



MEETINGS §11125.1

Collateral References:
Cal Jur Jd Public Utilities § 23.

§ 11125.1. Agenda and other “writing” as public record; Inspection

(@) Notwithstanding Section 6255 or any other provisions of law,
agendas of public meetings and other writings, when distributed to all,
or a majority of all, of the members of a state body by a member,
officer, employee, or agent of such body for discussion or considera-
tion at a public i * ting of such body, are public records under the
California Public records Act (Chapter 35 (commencing with Sec-
tion 6250) of Division 7 of Title 1) as soon as distributed, and shall be
made available pursuant to Sections 6253 and 6256. However, this
section shall not include any writing exempt from public disclosure
under Section 62535, 6254, or 6254.7.

(b) Writings which are public records under subdivision (a) and
which are distributed prior to commencement of a public meeting
shall be made available for public inspection upon request prior to
commencement of such meeting.

(¢) Writings which are public records under subdivision (a) and
which are distributed during a public meeting and prior to com-
mencement of their discussion at such meeting shall be made available
for public inspection prior to commencement of, and during, their
discussion at such meeting.

(d) Writings which are public records under subdivision (a) and
which are distributed during their discussion at a public meeting shall
be made available for public inspection immediately or as soon
thereafter as is practicable.

(e) Nothing in this section shall be construed to prevent a state body
from charging a fee or deposit for a copy of a public record pursuant
to Section 6257. The writings described in subdivisions (b), (c), and
(d) are subject to the requirements of the California Public Records
Act (Chapter 35 (commencing with Section 6250) of Division 7 of
Title 1), and shall not be construed to exempt from public inspection
any record required to be disclosed by that act, or to limit the
public’s right to inspect any record covered by that act. This section
shall not be construed to be applicable to any writings solely because
they are properly discussed in a closed session of a state body.
Nothing in this article shall be construed to require a state body to
place any paid advertisement or any other paid notice in any publica-
tion.

® “Writing” for purposes of this section means “writing” as defined
under Section 6252.

Added Stats 1975 ch 959 § 4; Amended Stats 1980 ch 1284 § 8; Stats 1981 ch 968 § 10.1.
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Amendments:

19S0 Amendment: Substituted the section for the former section vhich read: “(a)
Notwithstanding any other provision of this chapter, agendas oil public meetings
and copies of public documents, or summaries thereof, which arc: to be discussed
or considered at a public meeting of a state agency shall be mads: available to the
public by the state agency prior to the commencement of such mieeting; provided,
however, that the slate agency may charge a reasonable fee, not to exceed the
actual costs of reproduction, for documents furnished pursuant to this subdivi-
sion; and further provided that this section shall not include wriiitth memoranda
prepared for a state agency, or its members, by an attorney holding a fiduciary
relationship to such agency.

"(b) Any state agency shall publicly report al a subsequent public meeting any
action taken, and any rollcall vote thereon, to appoint, employ, or dismiss a
public employee arising out of any executive session of the state agency."

1981 Amcndcnt: (1) Amended subd (a) by (a) substituting "bodj" for “agency"
wherever it appears; and (b) adding "California”; and (2) amended subd (e) by
substituting (a) "body" for “agency" wherever it appears; and (b) "be construed
to be applicable to any writings solely because they are properly discussed in a
closed session of a" for "apply to any writings properly discussed in a closed
session of the" in the third sentence.

§ 11125.2. Public report of action taken regarding publiic employee

Any state body shall report publicly at a subsequent public meeting
any action taken, and any rollcall vote thereon, to appoint, employ, or
dismiss a public employee arising out of any closed session of the
state body.

Added Stats 1980 ch 1284 § 9; Amended Stats 1981 oh 968 § 10.3.

Amendments:
1981 Amendment: Substituted (1) "body" for “agency" wherever it appears; and (2)
“report publicly” for "publicly report".

§ 111255, Emergency meetings; Notification of media

In the case of an emergency situation involving matters upon which

prompt action is necessary due to the disruption or threatened

disruption of public facilities, a state body may hold am emergency

meeting without complying with the 10-day notice requirement of

Section 11125.

For purposes of this section, “emergency situation” means any of the

following, as determined by a majority of the members of the state

body during a meeting prior to the emergency meeting, or at the

beginning of the emergency meeting:

(@) Work stoppage or other activity which severely impairs public

health, safety, or both.

(b) Crippling disaster which severely impairs public health, safety, or

both.

(c) Difficulties with examinations for licensure which require immedi-

ate attention.

(d) Administrative disciplinary matters, including, but not limited to,
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consideration of proposed decisions and stipulations, and pending
litigation, which require immediate attention.

(e) Consideration of applications for licensure where a decision must
be made in less than 10 days.

(0 Consideration by a licensing agency of proposed legislation which
requires immediate attention due to legislative action which may be
taken prior to the next regularly scheduled meeting of <te agency, or
due to time limitations imposed by law.

However, newspapers of general circulation and radio or television
stations which have requested notice of meetings pursuant to Section
11125 shall be notified by the presiding officer of the state body, or a
designee thereof, one hour prior to the emergency meeting by tele-
phone. In the event that telephone services are not functioning the
notice requirements of this section shall be deemed waived, and the
presiding officer of the state body, or a designee thereof, shall notify
such newspapers, radio stations, or television stations of the fact of
the holding of the emergency meeting, the purpose of the meeting,
and any action taken at the meeting as soon after the meeting as
possible.

The minutes of a meeting called pursuant to this section, a list of
persons who the presiding officer of the state body, or a designee
thereof, notified or attempted to notify, a copy of the rolicall vote,
and any actions taken at such meeting shall be posted for a minimum
of 10 days in a public place as soon after the meeting as possible.

Added Stats 1981 ch 968 § 11.

8 11126. Permitted closed sessions

(@ Nothing contained in this article shall be construed to prevent a
state body from holding closed sessions during a regular or special
meeting to consider the appointment, employment or dismissal of a
public employee or to hear complaints or charges brought against
such employee by another person or employee unless such employee
requests a public hearing. As a condition to holding a closed session
on the complaints or charges to consider disciplinary action or to
consider dismissal such employee shall be given written notice of his
or her right to have a public hearing rather than a closed session,
which notice shall be delivered to the employee personally or by mail
at least 24 hours before the time for holding a regular or special
meeting. If notice is not given, any disciplinary or other action taken
against any employee at such closed session shall be null and void.
The state body also may exclude from any such public or closed
session, during the examination of a witness, any or all other wit-
nesses in the matter being investigated by the state body. Following
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the public hearing or closed session the body may deliberate on the
decision to be reached in a closed session.

For the purposes of this secion, the term “employee” shall not
include any person who is elected to, or appointed to a public office
by, any state body; provided, Ihowever, that officers of the California
State University and Colleges who receive compensation for their
services other than per diem and ordinary and necessary expenses
shall, when engaged in such capacity, be considered employees.

(b) Nothing in this article shall be construed to prevent state bodies
which administer the licensing of persons engaging in businesses or
professions from holding closed sessions to prepare, approve, grade or
administer examinations.

(c) Nothing in this article shall be construed to prevent an advisory
body of a state body which administers the licensing of persons
engaged in businesses or prdfessions from conducting a closed session
to discuss matters which the advisory body has found would consti-
tute an unwarranted invasion of the privacy of an individual licensee
or applicant if discussed in an open meeting, provided that the
advisory body does not include a quorum of the members of the state
body itadvises. Such matters may include review of an applicant’s
qualifications for licensure and an inquiry specifically related to the
state hody’s enforcement program concerning an individual licensee or
applicant where the inquiry occurs prior to the filing of a civil,
criminal, or administrative disciplinary action against the licensee or
applicant by the state body.

(d) Nothing in this article shall be construed to prohibit a state hody
from holding a closed session to deliberate on a decision to be reached
based upon evidence introduced in a proceeding required to be
conducted pursuant to Chapter 5 (commencing with Section 11500) of
Part 1, Division 3, Title 2 of the Government Code or similar
provision of law.

(e) Nothing in this article shall be construed to prevent any state
body from holding a closed session to consider matters affecting the
national security.

(f) Nothing in this article shall be construed to grant a right to enter
any correctional institution or the grounds of a correctional institu-
tion where that right is not otherwise granted by law, nor shall
anything in this article be construed to prevent a state hody from
holding a closed session when considering and acting upon the
determination of a term, parole, or release of any individual or other
disposition of an individual case, or if public disclosure of the subjects
under discussion or consideration is expressly prohibited by statute.

(g) Nothing in this article shall be construed to prevent any closed
session to consider the conferring of honorary degrees, or gifts,
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donations and bequests which the donor or proposed donor has
requested in writing to be kept confidential.

(h) Nothing in this article shall be construed to prevent the Alcoholic
Beverage Control Appeals Board from holding a closed session for the
purpose of holding a deliberative conference as provided in Section
11125 of the Government Code.

() Nothing in this article shall be construed to prevent the Trustees
of the California State University and Colleges from holding closed
sessions dealing with site selection for such state university and
colleges.

() Nothing in this article shall be construed to prevent the California
Postsecondary Education Commission from holding closed sessions to
consider matters pertaining to the appointment or termination of the
Director of the California Postsecondary Education Commission.

(k) Nothing in this article shall be construed to prevent the Franchise
Tax Board from holding closed sessions for the purpose of discussion
of confidential tax returns or data the public disclosure of which is
prohibited by law, or from considering matters pertaining to the
appointment or removal of the executive officer of the Franchise Tax

Board.

(1) Nothing in this article shall be construed to prevent the Board of
Corrections from holding closed sessions when considering reports of
crime conditions under the provisions of Section 6027 of the Penal
Code.

(m) Nothing in this article shall be construed to prevent the State Air
Resources Board from holding closed sessions when considering the
proprietary specifications and performance data of manufacturers.

(n) Nothing in this article shall be construed to prevent a state body
which invests retirement, pension, or endowment funds from holding
closed sessions when considering investment decisions. For purposes
of consideration of shareholder voting on corporate stocks held by the
state body, closed sessions for the purposes of voting may be held
only with respect to election of corporate directors, election of
independent auditors, and other financial issues which could have a
material effect on the net income of the corporation

(0) Nothing in this article shall be construed to prevent a state body,
or such boards, commissions, administrative officers, or other repre-
sentatives as may properly be designated by law or by such state
body, from holding closed sessions with its representatives in dis-
charging its responsibilities under Chapter 10 (commencing with
Section 3500) of Division 4 of Title 1 of this code as such sessions
relate to salaries, salary schedules, or compensation paid in the form
of fringe benefits. For the purposes enumerated in the preceding
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sentence, a state body may also meet with a state conciliator who has
intervened in the proceedings.

(p) Notwithstanding any other provision of law, any meeting of the
Public Utilities Commission at which the rates of entities under the
commission’s jurisdiction are changed shall be open and public.

Nothing in this article shall be construed to prevent the Public
Utilities Commission from holding closed sessions to deliberate on the
institution of proceedings, or disciplinary actions against regulated
utilities.

(@) Nothing in this article shall be construed to prevent a state body
from holding a close_ session to confer with legal counsel regarding
pending litigation when discussion in open session concerning those
matters would adversely affect or be detrimental to the public interest.

(r) Nothing in this article shall be construed to prevent a state body
which invests in retirement, pension, or endowment funds from
holding closed sessions to confer with legal counsel regarding pending
litigation, when discussion in open session concerning these matters
would adversely affect, or be detrimental to, those funds. For pur-
poses of subdivision (g) and this subdivision, litigation shall be
considered pending when a complaint, claim or petition for writ of
mandate has been filed, or the threat of litigation is imminent in the
sound opinion of the state body.

(s) Nothing in this article shall be construed to prevent the examining
committee established by the Board of Forestry pursuant to Section
763 of the Public Resources Code from conducting a closed session to
consider disciplinary action against an individual professional forester
prior to the filing of an accusation against the forester pursuant to
Section 11503.

() Nothing in this article shal! be construed to prevent an adminis-
trative committee established by the Board of Accountancy pursuant
to Section 5020 of the Business and Professions Code from conduct-
ing a closed session to consider disciplinary action against an individ-
ual accountant prior to tfoa filing of an accusation against the
accountant pursuant to Section 11503, Nothing in this article shall be
construed to prevent an examining committee established by the
Board of Accountancy pursuant to Section 5023 of the Business and
Professions Code from conducting a closed hearing to interview an
individual applicant or accountant regarding the applicant’s qualifica-
tions.

(u) Nothing in this article shall be construed to prevent a state body,
as defined in Section 111212, from conducting a closed session to
consider any matter which properly could be considered in closed
session by the state body whose authority it exercises.

(v) Nothing in this article shall be construed to prevent a state body,
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as defined in Section 111217, from conducting a closed session to
consider any matter which properly could be considered in a closed
session by the body defined as a state body pursuant to Section 11121,
111212, or 111215.

(W) Nothing in this article shall be construed to prevent a state body,
as defined in Section 111218, from conducting a closed session to
consider any matter which properly could be considered in a closed
session by the state body it advises.

(X) Nothing in this article shall be construed to prevent the State
Board of Equalization from holding closed sessions when considering
matters pertaining to the appointment or removal of the executive
secretary of the State Board of Equalization.

Added Stats 1967 ch 1656 § 122; Amended Stats 1968 ch 1272 § |; Stats 1970 ch 346 §5;
Slats 1972 ch 431 § 43. ch 1010 § 63, effective August 17, 1972, operative July 1, 1972; Stats
1974 ch 1254 § 1, ch 1539 § I; Stats 1975 ch 197 § 1 ch 959 §5; Stats 1977 ch 730 §5,
effective September 12, 1977; Stats 1980 ch 1197 § 1, ch 1284 § II; Stats 1981 ch 180 § I, ch

968 § 12

Amendments:

1968 Amendment: Added the last paragraph.

1970 Amendment: Substituted “"State Air Resources" for “Motor Vehicle Pollution
Control" in the eleventh paragraph.

1972 Amendment: Added the thirteenth paragraph.

1974 Amendment: Added the last paragraph.

1975 Amendment: (1) Amended the first paragraph bj deleting (a) “officer or" after
"a public", "against such”, and “unless such”; and (b) “public officer" after "by
another” in the first sentence; and (c) "officer or" after "dismissal such" and
“against any" in the second and third sentence; (2) added the second paragraph;
(3) substituted “Employees’ " for “Employees” in the thirteenth paragraph; (4)
added the sixteenth paragraph; (5) amended the seventeenth paragraph by
deleting (a) "(1)" after "deliberate on"; (b) "enforcement" after "institution of’;
and (c) "or litigation or (2) decisions to be reached in matters for which public
hearings have been held pursuant to the applicable provisions of the Public
Utilities Code" at the end of the paragraph.

1977 Amendment: Added the tenth paragraph.

1980 Amendment: (1) Substituted “a closed" for “an executive" and "closed" for
“executive" wherever it appears; (2) amended the second sentence of the first
paragraph by (a) adding "or her" after “notice of his”; ' id (b) substituting "the
employee" for “him" after "delivered to"; (3) added the fourth paragraph; (4)
added ", or from considering matters pertaining to the appointment or removal of
the executive officers of the Franchise Tax Board" at the end of the eleventh
paragraph; (5) amended the sixteenth paragraph by (a) substituting "state" for
"public" after “body of a" near the beginning of the paragraph; and (b) adding
the second and third sentences; and (6) added the last two paragraphs. (As
amended by Stats 1980, ch 1284, compared to the section as it read prior to 1980.
This section was also amended by an earlier chapter, ch 1197. See Gov C § 9605.)

1981 Amendment: In addition to adding subdivision designations, (1) substituted
“body" for "agency" wherever it appears in subd (a); (2) substituted *“closed
session” for "private meeting" in the fourth sentence of subd (a); (3) substituted
"bodies" for "agencies" in subd (b); (4) substituted "state body" for “state
agency" wherever it appears in subds (cHnO; (5) added “University and" and
"university and" in subd (i); (6) deleted the former fourteenth paragraph which
read: "Nothing in this article shall be construed to prevent the Board of
Administration of the Public Employees’ Retirement System from holding closed
sessions when considering investment decisions."; (7) deleted the former fifteenth

497



§ 11126 STATE AGENCIES

paragraph which read: “Nothing in this article shall be construed to prevent the
Teachers’ Retirement Board of the State Teachers’ Retirement System from
holding close.) sessions when considering investment decisions.”; (8) added subd
(n); (9) amended the first sentence of subd (0) by (a) substituting “a state body”
for “the governing body of a state agency" after “ prevent"; substituting "state
body” for "governing body” before from holding"; and (c) deleting “at any
time" after "representatives"”; (10) amended the second sentence of subd (o) by (a)
substituting “body" for "agency"; and (b) deleting “, providing a quorum of the
state agency is present” at the end; (11) deleted the former last sentence of subd
(0) which read: "For purposes of this paragraph, a state agency may not
otherwise meet without using a designated representative, but it may appoint
from its membership a member or members to act as its designated representa-
tive, with whom it may meet in closed session.”; (12) amended the second
paragraph of subd (p) by (a) adding “or" before "disciplinary"; and (b) deleting ",
or litigation" at the end; (13) added mbds (q) and (r); and (14) added subds (u)-
(xX). (As amended by Stats 1981, ch 968, compared to the section as it read prior
to 1981. This section was also amended by an earlier chapter, ch 180. See Gov C

§9605.)

Cross References:

Meetings of representatives of public agency and employee organization: § 3505.

Franchise Tax Board: §8 15700 et seq.

State Personnel Board, holding executive sessions as provided by this section:
§ 18653.

Hearings of Board of Administration of Public Employees’ Retirement System:
§20133.

Executive sessions of State Board of Accountancy: B & P C § 5017.

Alcoholic Beverage Control Appeals Board: B & P C 8§ 23075-23077.

Hearings of Teachers’ Retirement Board: Ed C § 22217.

Powers, duties, and functions of Trustees of California State University and
Colleges: Ed C § 66606.

Hearings of State Air Resources Board: H & S C § 41502.

Granting of paroles by Board of Prison Terms: Pen C 88 3040 et seq.

Collateral References:

Witkin Summary (8th ed) pp 3628, 3821.
Cal Jur 3d Administrative Lav § 204.

NOTES OF DECISIONS
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§ 11126.1. Minute book of closed session

The state body shall designate a clerk or other officer or employee of
the state body, who shall then attend each closed session of the state
body and keep and enter in a minute book a record of topics
discussed and decisions made at the meeting. The minute book made
pursuant to this section is not a public record subject to inspection
pursuant to the California Public Records Act (Chapter 35 (com-
mencing with Section 6250) of Division 7 of Title 1), and shall be
kept confidential. The minute book shall be available to members of
the state body or, if a violation of this chapter is alleged to have
occurred at a closed session, to a court of general jurisdiction. Such
minute book may, but need not, consist of a recording of the closed

session.
Added Stats 1980 ch 1784 § 12; Amended Stats 1981 ch 968 § 13.

Amendments:
1981 Amendment: (1) Substituted “body" for “agency” wherever it occurs; and (2)
deleted “wherein the state agency lies" at the end of the third sentence.

8 11126.3. Statement of reasons and authority for closed session

Prior to holding any closed session, the state body shall state the
general reason or reasons for the closed session, and cite the specific
statutory authority, including the particular section and subdivision,
or other legal authority under which the session is being held. In the
closed session, the state body may consider only those matters
covered in its statement. The statement shall be made as part of the
notice provided for the meeting and of any order or notice required
by Section 11129. Nothing in this section shall require or authorize
the giving of names or other information which would constitute an
invasion of privacy or otherwise unnecessarily divulge the particular

facts concerning the closed session.

Added Stais 1980 ch 1284 § 13; Amended stats 1981 ch 968 § 14.

Amendments:

1931 Amendment: (1) Amended the first sentence by substituting (a) “body" for
"agency"”; and (b) “"specific statutory authority, including the particular section
and subdivision," for "statutory”; and (2) added "and of any order or notice
required by Section 11129" at the end of the third sentence.

8 11126.5. Clearing room where meeting wilfully interrupted

In the event that any meeting is willfully interrupted by a group or
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groups of persons so as to render the orderly conduct of such meeting
unfeasible and order cannot be restored by the removal of individuals
who are willfully interrupting the meeting the state body conducting
the meetivg may order the meeting room cleared and continue in
session. Nothing in this section shall prohibit the state body from
establishing a procedure for readmitting an individual or individuals
not responsible for willfully disturbing the orderly conduct of the
meeting. Notwithstanding any other provision of law, only matters
appearing on the agenda may be considered in such a se. sion.
Representatives of the press or other news media, except those
participating in the disturbance, shall be allowed to attend any session
held pursuant to this section.

Added Stats 1970 ch 1598 § 1, Amended Stats 1981 ch 968 § 15.

Amendments:

1981 Amendment: (1) Substituted "the state body” for ", the members of the state
agency” in the first sentence; (2) substituted “body” for “agency"” in the second
sentence; (3) added “Notwithstanding any other provision of law,” at the
beginning of the third sentence; and (4) deleted "Duly accredited” at thc
beginning of the last sentence.

N ote—Stats 1970 ch 1598 also provides: § 3. The Legislature finds that it is in the
public interest to allow duly accredited representatives of the press or other news
media to attend sessions from which members of the general public have been
excluded by reason of a willful disturbance.

8§ 11126.7. Fees

No fees may be charged by a state body for providing a notice
required by Section 11125 or for carrying out any provision of this
article, except as specifically authorized pursuant to this article.

Added Stats 1980 ch 1284 § 14; Amended Stats 1981 ch 968 § 16.

Amendments:
1981 Amendment: Substituted “body for providing a notice required by Section
11125 or” for “agency".

8 11127. State bodies subject to article

Each provision of this article shall apply to every state body unless
the body is specifically excepted from that provision by law or is
covered by any other conflicting provision of law.

Added Stats 1967 ch 1656 § 122; Amended Stats 1981 cn 968 § 17.

Amendments:
1981 Amendment: Substituted (1) "Each provision” for “The provisions"; (2)
“body" for “agency” wherever it appears; and (3) "from that provision by law or
is covered by any other conflicting provision of law" for “by law".
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§ 11128. When closed sessions held
Each closed session of a state body shall be held only during a regular

or special meeting of the body.
Added Stats 1967 ch 1656 § 122; Amended Stats 1980 ch 1284 § 15; Stats 1981 ch 968 § 18

Amendments:

1980 Amendment: Substituted “closed" for “executive".

1981 Amendment: Substituted (1) "Each closed session of a state body" for "All
closed sessions of a state agency"; and (2) “body" for "agency" at the end of the
section.

Collateral References:
Witkin Summary (8th ed) p 3628.

8 11129. Continuance or recontinuance of hearing

Any hearing being held, or noticed or ordered to be held by a state
body at any meeting may by order or notice of continuance be
continued or recontinued to any subsequent meeting of' the state body
which is noticed pursuant to Section 11125. A copy of the order or
notice of continuance shall be conspicuously posted on or near the
door of the place where the hearing was held within 24 hours after
the time of the continuance; provided, that if the hearing is continued
to a time less than 24 hours after the time specified in the order or
notice of hearing, a copy of the order or notice of continuance of
hearing shall be posted immediately following the meeting at which
the order or declaration of continuance was adopted or made.

Added Stats 1967 ch 1656 § 122; Amended Stats 1981 ch 968 § 19.

Amendments:
1981 Amendment: (D) Substituted "body" for "agency” wherever it appears; and )
added "which is noticed pursuant to section 11125” at the endof the first

sentence.

§ 11130. Commencement of action

Any interested person may commence an action by mandamus,
injunction, or declaratory relief for the purpose of stopping or
preventing violations or threatened violations of this article or to
determine the applicability of this article to actions or threatened
future action by members of the state body.

Added Stats 1967 ch 1656 § 122; Amended Stats 1969 ch 494 § 1; Stats 1981 ch 968§ 20.

Amendments:
1969 Amendment: (1) Deleted “either” after "an action"; (2) deleted “or” before

“injunction,"; (3) added “or declaratory relief’ after "injunction,” and (4) added
"or to determine the applicability of this article to actions or threatened future

action".
1981 Amendment: Substituted "body" for “agency"” at the end of the section.

Cross References:
Injunction: CCP 88 525 et seq.
Declaratory relief: CCP 8§ 1060 et seq.
Writ of mandate: CCP §8 1084 et seq.
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NOTES OF DECISIONS
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§ 111305 Costs and attorney fees

A court may award court costs and reasonable attorney’s fees to the
plaintiff in an action <brought pursuant to Section 11130 where it is
found that a state body has violated the provisions of this article.
Such costs and fees shall be paid by the state body and shall not
become a personal liability of any public officer or employee thereof.
A court may award court costs and reasonable attorney’s fees to a
defendant in any action brought pursuant to Section 11130 where the
defendant has prevailed in a final determination of such action and
the court finds that the action was clearly frivolous a..d totally
lacking in merit.

Added Stats 1975 ch 959 § 6; Amended Stats 1981 ch 968 § 21.

Amendments:
1981 Amendment: Substituted (1) "body" for “"gency" wherever it appears; and (2)
“attorney’s” for “attorney” wherever it appears.

§ 111307, Offenses

Each member of a state body who attends a meeting of such body in
violation of any provision of this article, with knowledge of the fact
that the meeting is in violation thereof, is guilty of a misdemeanor.

Added Stats 1980 ch 1284 § 16; Amended Stats 1981 ch 968 § 22.

Amendments:
1981 Amendment: Substituted "body” for “agency" wherever it appears.

§ 11131 Prohibition against use of certain facilities

No state agency shall conduct any meeting, conference, or other
function in any facility that prohibits the admittance of any person, or
persons, on the basis of race, religious creed, color, national origin,
ancestry, or sex. As used in this section, “state agency” means and
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includes every state body, office, officer, department, division, bureau,
board, council, commission, or other state agency.
Added Stats 1970 ch 383 § 1, Amended Stats 1981 ch 968 § 23.

Amendments:
1981 Amendment: Added "body,” in the second sentence.

ARTICLE 9.5

Discrimination
[Added by Stats 1977 ch 972 § 1]

§ 11135.  Prohibited discrimination
§ 11136. Hearing to determine violation
§ 11137, Action to curtail state funding

§ 11138.  Adoption of regulations _ _
§ 11139.  Other prohibitions and sanctions; Interpretation of article

§ 11139.5. Standards and guidelines; Coordination of programs and activities

8§ 11135. Prohibited discrimination

No person in the State of California shall, on the basis of ethnic
group identification, religion, age, sex, color, or physical or mental
disability, be unlawfully denied the benefits of, or be unlawfully
subjected to discrimination under, any program or activity that is
funded directly by the state or receives any financial assistance from

the state.
Added Stats 1977 ch 972 8§ 1

Collateral References:
Cal Jur 3d Civil Rights § 2.

Law Review Articles:
Review of Selected 1977 California Legislation. 9 Pacific LJ 650.
Mandatory retirement: Past, present and future of an anachronism. (1977) 5 West

StU LR 1

Annotations:
Application of state law to sex discrimination in employment. 87 ALR3d 93.
Construction and effect of state legislation forbidding job discrimination on account

of physical handicap. 90 ALR3d 393.
Application of state law to age discrimination in employment. 96 ALR3d 195.

8§ 11136. Hearing to determine violation

Whenever a state agency that administers a program or activity that
is funded directly by the state or receives any financial assistance from
the state, has reasonable cause to believe that a contractor, grantee, or
local agency has violated the provisions of Section 11135, or any
regulation adopted to implement such section, the head of the state
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8§ 9026. Standing committees; Appointment

All standing committees of either the Senate or Assembly shall be
appointed by the presiding officer of their respective house if tf*
house by resolution or its rules does not direct otherwise.

Enacted 1943.
Prior Law: Former Pol C § 248, as added by Stats 1899 ch 129 § 1 p 165.

Cross References:
Joint Rules Committee: § 9107.
Engrossing and enrolling committee: § 9501.
Appointment of committees: Const Art IV § 11

Collateral References:

42 Cal Jur 3d Legislature § 17.
72 Am Jur 2d States, Territories, and Dependencies 8§ 44, 50.

Legislative Counsel's Opinions:
Powers of Speaker of Assembly. 1961 AJ 2255.

8 9027. Open and public proceedings

All meetings of the Assembly and Senate and the committees and
subcommittees thereof, and any conference committee, shall be open
and public and all the proceedings shall be conducted openly so that
the public may remain informed, except as otherwise provided in this
article.

All meetings of any conference committee shall be open to press
representatives accredited by th:i Joint Rules Committee.

Added Slats 1973 ch 1148 § 1; /.mended Stats 1974 ch 1230 § 1, Stats 1975 ch 959 § 2.

Amendments:
1974 Amendment: Added the second paragraph.
1975 Amendment. Deleted (1) "on the budget” after "committee” in the first
paragraph; and (2) “other than that on the budget" after "committee” in the

second paragraph.

Former Section: Former 8§ 9027, similar to present § 9126, was added by Stats 1949 ch 567

§ 1and repealed by Stats 1949 ch 1238 § 4.
N ote—Stats 1973 ch 1148 also provides: § 7. This act shall be known and may be
cited as the "Grunsky-Burton Open Meeting Act."

Collateral References:

42 Cal Jur 3d Legislature § 15.
Cal Digest of Official Reports 3d Series, Legislature § 7.

§9028. Public notice of meetings
Any such meetings at which the discussion or adoption of any
proposed resolution, rule, regulation, or formal action occurs, or at
which a majority or quorum of the body is in attendance, shall be
held only after full and timely notice to the public as provided by the
Joint Rules of the Senate and Assembly.
Added Stats 1973 ch 1148 §2.
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Former Section: Former §9028, similar to present §9126, was added by Stats 1949 ch 567
§ 2 and repealed by Stats 1949 ch 1238 § 4.

Collateral References:

Cal Jur 3d Legislature § 15.
Cal Digest of Official Reports 3d Series, Legislature § 7.

§9029. Permitted executive sessions

Nothing contained in this article shall be construed to prevent: the
Assembly or the Senate or a committee or subcommittee thereof from
holding executive sessions to consider the appointment of members to
committees or to the chairmanship or vice chairmanship thereof, or to
consider the appointment, employment or dismissal of a public officer
or employee or to hear complaints or charges brought against such
officer or employee, or an elected public official, or to consider
matters relating to internal house management, or to consider assign-
ment of bills to committee, or affecting the safety and security of the
State Capitol or Members of the Legislature, its staff and employees,
or the Members of the Assembly or the Senate from meeting privately
in caucus with members of their own political party.

Added Stats 1973 ch 1148 § 3; Amended Stats 1974 ch 1280 § 2; Stats 1975 ch 959 § 3.

Amendments:
1974 Amendment: Added ", except as provided in Section 9027,"; (2) deleted a
comma after "legislative conference committee”; and (3) added "a conference

committee" before "on thc budget,".

1975 Amendment: Deleted ", or, except as provided in section 9027, a legislative
conference committee other than a conference committee on thc budget, consist-
ing of members of both houses duly appointed and meeting to consider legislation
when the first house refused to concur in amendments of the second house" at

thc end of the section.

Former Section: Former § 9029, similar to present §9127, was added by Stats 1949 ch 567
§ 3 and repealed by Stats 1949 ch 1238 § 4.

Collateral References:

Cal Jur 3d Legislature § 15.
Cal Digest of Official Reports 3d Series, Legislature § 7.

8 9030. Violation of section as misdemeanor

Each Member of the Legislature who attends a meeting of the
Assembly, the Senate, or any committee or subcommittee thereof,
where action is taken in violation of Section 9027, with knowledge of
the fact that the meeting is in violation thereof, is guilty of a
misdemeanor.

Added Stats 1973 ch 1148 §4.

Former Section: Former § 9030, similar to present 89130, was added by Stats 1949 ch 567
§ 4 and repealed by Stats 1949 ch 1238 § 4.
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Collateral References:

Cil Jur 3d Legislature § 13.
Cal Digest of Official Reports 3d Series, Legislature 87, Public Officers and

Employees § 16.

§ 9031 Remedies against violations

Any interested person may commence an action by mandamus,
injunction or declaratory relief for the purpose of stopping or prevent-
ing violations or threatened violations of Section 9027 by Members of
the Legislature or to determine the applicability of this chapter to
actions or threatened future action of the Legislature.

Added Stats 1973 ch 1148 §5.

Collateral References:

Cal Jur 3d Legislature § 15.
Cal Digest of Official Reports 3d Series, Legislature § 7.

§ 9032 Severahility and partial validity

If any provision of this article, or the application thereof, to any
person or circumstance is held invalid, the validity of the remainder
of such article and the application of such provision to other persons
and circumstances shall not be affected thereby.

Added Stats 1973 ch 1148 §6.

Collateral References:
Cal Jur 3d Legislature § 15.

ARTICLE 25

Legislative Session After War or Enemy-Caused Disaster
[Added by Stats 1st Ex Sess 1958 ch 75 8§ 1, operative November 4, 1958]

§9035 “Disaster”
§9036. Special session; Time; Place; Purpose . .
§9037. Legislature convened in special or general session; Authority

§9038. [Renumbered]

Cross References:
Filling vacancies caused by war: § 9004.

Collateral References:
Cal Jur 3d Legislature § 13, Military and Civil Defense 8§ 54.
Cal Digest of Official Reports 3d Series, § 7.
Am Jur 2d States, Territories, and Dependencies § 59.

§ 90 “Disaster”
As used in this article, “disaster” means a war or enemy-caused
calamity within this State, such as an attack by nuclearweapons.
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CONSTITUTION OF OREGON

senatorial district, when more than one county
shall constitute the same, shall be composed of
contiguous counties, and no county shall be
divided in creating such senatorial districts. Sen-
atorial or representative districts c.omJ)szmg r.ot
more than one county may be divided into sub-
districts from time to time by law. Subdistricts
shall be composed of contiguous territory within
the district; and the ratios to population of sen-
ators or representatives, as the case may be,
elected from the subdistricts, shall be substan-
tially equal within the district. [Constitution of 188
Amendment proposed by HJ.R. No. 201953 and adopted by
people Nov. 21!

Section 8. Qualification of Senators and
Representatives. No person shall be a Senator
or Representative who at the time of election is
not a citizen of the United States; nor anyone
who has not been for one year next preceding the
election an inhabitant of the district from which
the Senator or Representative may be chosen.
However, for purposes of the general election
next following the operative date ofan apportion-
ment under section 6 of this Article, the person
must have been an inhabitant of the district from
January 1of the year following the reapportion-
ment to the date of the election. Senators and
Representatives shall be at least twenty one years
of ‘age. (Amendment proposed by HJ.R. 6 and
adopted by people Nov. 4, ]%

Section 9. Legislators free from arrest
and not subject to civil process in certain
cases; words uttered in debate. Senators and
Representatives in all cases, except for treason,
felony, or breaches of the peace, shall be priv-
lleged from arrestduring the session of the Legis-
lative Assembly, and in going to and returning
from the same; and shall not be subject to any
civil process during the session of the Legislative
Assembly, nor during the fifteen days next before
the commencement thereof: Nor shall @ member
for words uttered in debate in either house, be
questioned in any other place.—

~Section 10.Regular sessions of the Leg-
islative Assemblj\ The sessions of the Legisla-
tive Assembly shall be held biennially at the
Capitol of the State commencing on the second
Monday of September, in the year eighteen hun-
dred and fifty eight, and on the same day of every
second year thereafter, unless a different day shan
have been appointed by law.—

Section 10a. Emer?ency sessions of the
Legislative Assembly. In the eventofan emer-
gency the Le.gllslatwe.Assembly shall be convened
y the presiding officers of both Houses ut the
Capitol of the State at times other than required

Art.IV 816

by section 10 of this Article upon the written
request of the majority of the members of each
House to commence within five days after receipt
of the minimum re(humte number of requests.
[Created through H.JR. No. 28 197 and adopted by the
people Nov. 2 %976]

Section 11.Legislative officers; rules of
proceedings; adjournments. Each house
Wwhen assembled, shall choose its own officers,
judge of the election, qualifications, and returns
of its own members; determine its own rules of
Broceedmg, and sit upon its own adjournments;

ut neither house shall without the concurrence
of the other, adjourn for more than three days,
nor to any other place than thatin which it may
be sitting.—

Section 12. Quorum; failure to effect
organization. Two thirds of each house shall
constitute aquorum to do business, but a smaller
number may meet; adjourn from day to day, and
compel the attendance of absent members, A
quorum being in attendance, if either house fail to
effect an organization within the first five days
thereafter, the members of the house so fang
shall be entitled to no com.Fensanon from the en
of the said five days until an organization shall
have been effected. —

Section 13. Journal; when yeas and
nays to be entered. Each house shall keep a
journal ofits proceedings.—The yeas and nays on
any question, shall at the request of any two
members, be entered, together with the names of
the members demanding the same, on thejournal;
provided that on a motion to adjourn it shall
require one tenth of the members present to order
the yeas, and nays.

Section 14. Deliberations to be open;
rules to implement requirement. The delib-
erations of each house, of committees of each
house or joint committees and of committees of
the whole, shall be open. Each house shall adopt
rules to implement the requirement of this sec-
tion and the houses jointly shall adopt rules to
implement the requirements of this section in
anyjoint activity that the two houses may under-
take. d[Amendment proposed by S.JR. No. 36 1973 and
adopted b e]%J?I; Nov. 5 1974 Amendment przc>§osed by H.
J. R. No. 29 1977 and adopted by people May 231978]

Section 15. Punishment and expulsion
of members. Either house may punish its mem-
bers for disorderly behavior, and may with the
concurrence of two thirds, expel a member; but
nota second time for the same cause.—

Section 16. Punishment of nonmem-
bers. Either hcuse, during its session, may
punish by imprisonment, any person, not a mem-

1595
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items dishonored or which created overdrafts,
dollar volume of dishonored items and items
which when paid created overdrafts, a statement
explaining any credit arrangement between the
financial institution and the customer to pay
overdrafts, dates and amounts of deposits and
debits to a customer’s account, the account bal-
nice on such dates, a copy of the customer’s
Signature card and the dates the account opened
or closed. (1977¢517 8(2). ()

192.590 Civil liahility for violation of
ORS 192550 to 192.595; status of evi-
dence obtained in violation. (1) Any customer
who suffers any ascertainable loss as a result of a
wilful violation of ORS 192550 to 192595 by any
person, may bring an individual action in an
apporggnate court to recover actual damages or
51,000, whichever is greater.

(2) Any customer who suffers any ascertaina-
ble loss as a result of a negligent violation of ORS
192550 to 192595 hy any person, may bring an
individual action in an appropriate court to
recover actual damages.

. F.S) In any successful action to enforce civil
||ab|5|% for violation of the provisions of ORS
192550 to 192595, the customer may recover the
cost of the action, together with reasonable
attorney fees at trial and on appeal as determined
by the court.

(4) An action to enforce any provision of
ORS 192550 to 192595 must be commenced
within two years after the date on which the
violation occurred.

5) Evidence obtained in violation of ORS
192550 to 192595 is inadmissible in any pro-
ceeding. [1977¢517 83, 1981897 841

192,595 Severability. If any provision of
ORS 192550 to 192595 or the application
thereof to any person or circumstance is held
invalid for any reason, such invalidity shall not
affect any other provision or application of ORS
192550 to 192595 which can remain in effect
without the invalid provision or application, and
to this end the provisions of QRS 192550 to
192595 are severable. (1977¢517 8

PUBLIC MEETINGS

192.610 Definitions for ORS 192.610
t0 192.690. As used in ORS 192.J10 to 192.690:

192630

(2) “Executive session”means any meeting or
part of a meeting of a govermn% body which is
closed to certain persons for deliberation on cer-
tain matters.

(3) “Governing body” means the members of
an Bubhc body which consists of two or more
members, with the authority to make decisions
for or recommendations to a public body on
policy or administration.

(4) “Public body" means the state, any
regional council, county, city or district, or an
municipal or public corporation, or any board,
department, commission, council, bureau, com-
mittee or subcommittee or advisory group or any
other agency thereof,

~(5) “Meeting” means the convening of a gov-
erning body ofa public body for which a quorum
is required in order to make a decision or to
deliberate toward a decision on any matter.
“Meeting” does not include any onsite inspection
of any project or program. “Meeting” also does
not include the attendance of members of a
governing body at any national, regional or state
association to which the public body or the mem-
bers belong. [1973¢172 82, 19 c644

192.620 Policy. The Qregon form of?ov-
ernment requires an qurmedPu lic aware ofthe
deliberations and decisions ot governing hodies
and the information upon which such decisions
were made. It is the intent of ORS 192610 to
192690 that decisions of§f;10vern|ng bodies be
arrived at openly. [1973c.72 §1]

192.630 Meetings of governing body to
be open to public; location of meetings. 5_1)
All meetings of the governing hody of a public
body shall be open to the public and all persons
shall be permitted to attend ang meeting except
as otherwise provided by ORS 192.610t0 192.690.

~ (2 Noquorum ofagoverning body shall meet
in .anat.e for the purpose of deciding on or
deliberating toward a decision on any matter
e1>écze Gt)OaS otherwise provided by ORS 192,610 to

(3) A governing hody shall not hold a meeting
at any place where discrimination on the hasis of
race, creed, color, sex, age or national origin is
practiced. However, the fact that organizations
with restricted membership hold meetings at the
place shall not restrict its use by a public bod¥|_|f
use of the place by u restricted membership

§h] “Decision” means any determinationqrganization is not the primary purpose of the

action, vote or final disposition upon a motion,
Proposal, resolution, order, ordinance or measure
onwhich avote ofa %overn|ng body is required, at
any meeting at which a quorum is present.

place orits predominate use.

(4) Meetings of the governing body of a
Bubhc body shall be held within the geographic
oundaries over which the public body has juris-
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192.640

diction, or at the administrative headquarters of
the public body or at the other nearest practical
‘ocation. Training sessions may he held outside
thejurisdiction so Iong as no deliberations toward
a decision are involved. A joint meeting of two or
more governing bodies shall be held within the
geographic boundaries over which one of the
participating public bodies has jurisdiction or at
the nearest practical location. Meetings may be
held in locations other than those described in
this subsection in the event of an actual emer-
gency necessitating immediate action. This sub-
section does not applg to the Oreqon State Bar
until December 31,1980. f1973¢.17283.1979 ¢ (44 §2|

192.640 Public notice required; special
notice for executive sessions, special or
emergency meetings. (1) The governing body
of a public body shall provide for and give public
notice, reasonably calculated to give actual notice
to interested persons including news media which
have requested notice, of the time and place for
holding regular meetings. The notice shall also
include alist of the prmmpallsub‘bects anticipated
to be considered at the meeting, but this require-
ment shall not limit the ability of a governing
body to consider additional subjects.

(2) If an executive session only wiil be held,
the notice shall be gwen to the members of the
gove.rnmﬂ.bod?;, to the general public and to news
media which have requested notice, stating the
specific provision of law authorizing the execu-
tive session.

(3) No special meeting shall be held without
at least 24 hours’ notice to the members of the
governing body, the news media which have
requested notice and the general public. In case of
anactual emergency, a meeting may be held upon
such notice as .is appropriate to the circum-
stances, but the minutes for such a meeting shall
describe the emergency ]ustn‘yw less than 24
hours’notice. 11973c17284; 197044 83, 1981 ¢ 182§

192.650 Written minutes required;
content; content of minutes for executive
sessions. (1) The governing body of a public
body shall provide for the taking of written min-
utes of all its meetings. Neither a full transcript
nor a recording of the meeting is required, except
as otherwise provided by law, but the written
minutes must give a true reflection of the matters
discussed at the meeting and the views of the
participants. All minutes shall be available to the
public within a reasonable time after the meeting,
and shall include at least the following informa-
tion:

sent;

MISCELLANEOUS MATTERS

(b) All motions, proposals, resolutioi
orders, ordinances and measures proposed ai
their disposition;

(c) The results of all votes and, except t
Bubhc bodies consisting of more than 25 mei
ers unless requested by a member of that boc
the vote of each member by name;

(d) The substance of any discussion on &
matter; and

~ (e) Subject to ORS 192410 to 192505 rel;
ing to public records, a reference to any docume
discussed at the meeting but such reference sh
not affect the status of the document under Ol
192410 to 192505,

) Minutes of executive sessions shall |

kept in accordance with subsection (1) of th
section. However, the minutes of a hearing he
under ORS 332061 shall contain only the matt
ial not excluded under ORS 332061 (2). Inste.
of written minutes, a record of any executi
session may be kept in the form of a sound tai
recording which need not be transcribed unle
otherwise provided by law. Material the di
closure of which is inconsistent with the purpo
for which a meetmlq under ORS 192,660
authorized to be held may be excluded frr
disclosure. However, excluded materials a
authorize mo be examined privately by a court
any legal Action and the court shall determii
their admissibility. 1973 c172 5; 1975 c664 §1; 19
c.644 §4]

192.660 Executive sessions permittc
on certain matters; procedures; nev
media representatives’ attendance; limit
(1) Nothing contained in ORS 192610to 1926!
shall be construed to prevent the governing bo<
of a public body from holding executive sessi<
during a regular, special or emergency meetir
after the presiding officer has identified tl
authorization under ORS 192610 to 192,690 f
the holding of such executive session. Executi’
session may be held:

(a) To consider the employment of a pub!

officer, employe, staff member or individu
agent. The exception contained in this paragrai
does not apply to:

~(A) The filling of a vacancy in an electi
office.

(B) The filling of a vacancy on any pub

committee, commission or other advisory grouj

~(C) The consideration of general employmei
policies.

(@ Al members of the governing body pre- (D) The emgloyment of the chief executil

officer, other punlic officers, employes and sta
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members of any public body unless the vacancy in
that office has been advertised, regularized pro-
cedures for hiring have been adopted by the
public bodj" and there has been opportuth for
public input into the employment of such an
officer. However, the standards, criteria and pol-
|c1y.d|rect|ves to be used in hiring chief executive
officers shall be adoEted by the gove.rnm%body in
meetings open to the public in which there has
been opportunity for public comment.

(b) To consider the dismissal or disciplining
of, or to hear complaints or char?es brought
against, af)ubhc officer, employe, staff member or
individual agent, unless such public officer,
employe, staff member or individual agent
requests an open hearing.

(c) To consider matters Pertainilng to the
function of the medical staffofa public hospital
licensed pursuant to ORS 441015 to 441.063,
441,085, 441,087, 441990 (3). 442320 and
442.340 including, but not limited to, all clinical
committees, executive, credentials, utilization
review, peer review committees and all other
matters relating to medical competency in the
hospital.

(d) To conduct deliberations with persons
designated by the governing body to carry on
labor negotiations.

(e) To conduct deliberations with persons
designated by the governing body to negotiate
real property transactions.

f(O To consider records that are exempt by
law from public inspection.

. ?g) To consider preliminary negotiations
involving matters of trade or comneice in which
the,govermng_bodﬁ IS in competition with gov-
erning bodies in other states or nations.

(h) To consult with counsel concerning the
legal rights and duties of a Fubhc. bod.% with
Eegfalrddto current litigation or [itigation likely to
e filed.

() To review and evaluate, pursuant to stan-
dards, criteria and policy directives adopted by
the governing body, the employment-related per-
formance of the chief executive officer of anz
public bod){, a public officer, employe or staff
member unless the person whose performance is
being reviewed and evaluated requests an open
hearing. The standards, criteria and policy direc-
tives t0 be used in evaluating chief executive
officers shall be adoEted by the governing body in
meetings open to the public in"which t .e has
been opportunity for public comment.  execu-
tive session for purposes of evaluatii ~ chief
executive officer or other officer, employ,, or staff
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192.680

member shall notinclude a general evaluation of
an agency goal, objective or operation or any
directive to personnel concerning agency goals,
objectives, operations or programs.

g) To carry on negotiations under ORS chap-
ter 293 with private persons or businesses regard-
ing proposed acquisition, exchange or liquidation
of public investments.

(2) Labor negotiations may be conducted in
executive session If either side of the negotiators
requests closed meetings. Notwithstanding ORS
192,640, subsequent sessions of the negotiations
may continue without further public notice.

$3) Representatives of the news media shall
be allowed to attend executive sessions other than
those held under paragraph %I) of subsection (1)
of this section relating to labor negotiations or
executive session held pursuant to ORS 332061
(2) but the governing body may require that
specified information subject of the executive
session be undisclosed.

(4) No executive session may be held for the
purpose of taking any final action or making an
final decision. ¢. 12% 19/5c64 & 19Mc¢. %
1981 ¢.302 §1; 1983¢453 81; 19860657 82

192.670 Meetings by means of tele-
phonic or electronic communication. ?1)
Any meeting, including an executive session, of a
governing body of a public body which is held
through the use of telephone or other electronic
communication shall be conducted in accordance
with ORS 192610 to 192.690.

) When telephone or other electronic
means of communication is used and the meeting
ISnot an executive session, the,govermnﬂ bodg of
the public body shall make available to the public
at least ¢ place where the public can listen to
the communication at the time it occurs by
means of speakers or other devices. The place
provided may be a ﬁlace where no member of the
governing body of the public body is present. 11973
¢17287, 190¢

192,680 Enforcement of ORS 192.610
t0 192.690; effectofviolation on validity of
decision of governing body; liability of
members. (1) Any person affected by a decision
of a governing hody of a public bod% may com-
mence a suit in the circuit court for the county in
which the governing body ordinarily meets, for
the purpose of requiring compliance with, or the
prevention of violations of ORS 192610 to
192690, by members of the governing body, or to
determine the applicability of ORS 192610 to
192690 to matters or decisions of the governing
body. The court may order such equitable reliefas



192.690

it deems apFropnate in_the circumstances. A
decision shall not be voided if other equitable
relief is available. The court may order ﬁayment
to a successful plaintiff in a suit brought under
this section of reasonable attorney fees at trial
and on appeal, by the governing body, or public
body of which it is a part or to which it reports.

~(2) If the court makes a findin% that a vio-
lation of ORS 192610 to 192690 has occurred
under subsection (1? of this section and that the
violation is the result of wilful misconduct by any
member or members of the governing body, that
member or members shall bejointly and severally
liable to the governm% body or the public body of
which it isapart for the amount paid by the body
under subsection (1) of this section.

(3) The provisions of this secl;_n shall be the
exclusive remedy for an alleged vioTation of ORS
192,610 to 192.690. [1973¢.7288; 1975664 83 19/c.
644 %6, 1981 897 42, 1983c453 1

192.690 Exceptions to ORS 192.610 to
192.690. (1) ORS 192610 to 192,690 shall not
apply to the deliberations of the State Board of
Parole, the State Banking Board, the Psychiatric
Security Review Board, of state agencies con-
ducting hearings on contested cases in accord-
ance with the provisions of ORS 183310 to
183550, the review by the Workers’ Compensa-
tion Board of similar hearings on contested cases,
meetings of the state lawyers assistance commit-
tees, the local lawyers assistance committees in
accordance with the provisions of ORS 9545and
the peer review committees in accordance with
the provisions of ORS 441.055 or to any judicial
proceeding.

) Because of the grave risk to public healt

and safety that would be posed by misappropria-
tion or misapplication of information considered
durmgsuch review and approval, ORS 192610to
192690 shall not %ppliq toEreV|ew Endllapprsolval of
security programs by the Energy Facility Sitin
Counc% purguant toyORS 469.%0 3). [}/93017%
§9; 1975¢.606 &b; 1977¢.380 §19: 1981 ¢.364 83, 1983¢.617
¥ 1987¢850 §3

- 192.695 Prima facie evidence of vio-
lation required of plaintiff. In any suit com-
menced under ORS 192,680 (1?, the plaintiffshall
be required toFPresent rima facie evidence of a
violation of ORS 192610 to 192.690 hefore the
governing hody shall be required to prove that its
acts in deliberating toward a decision complied
with the law. When a plaintiff presents prima
facie evidence ofa violation of the open meetings
law, the burden to prove that the provisions of
ORS 192610to 192690 were complied with shall
be on the governing body. (1981 ¢892 8974

MISCELLANEOUS MATTERS

Note; 1926096 was enacted into law hy the Legislative
Assembly but was not added to or made apan of ORS 192610
to 192990y legislative action. See Preface to Oregon Revised

Statutes for further explanation.

192.710 Smoking in public meetings
prohibited. (1) No person shall smoke or carry
any ||g1.hted smoking instrument in a room where
a public meeting is being held or is to continue
after a recess. For purposes of this subsection, a
public meeting is being held from the time the
agenda or meeting notice indicates the meeting is
to commence regardless of the time it actually
commences.

(2) As used in this section:

(a? “Public meeting” means any re%,ular or
special public meeting or hearing ofa public body
to exercise or advise In the exercise ot any power
of government in buildings or rooms rented,
leased or owned bK the State of Oregon or by any
county, mtg or other political subdivision in the
state regardless of whether aquorum is present or
IS required.

(b) “Public body” means the state or any
department, agency, board or commission of the
state or any county, city or other political sub-
division in the state.

~(c) “Smoking instrument™ means any cigar,
c?arette]g%pe or other smoking equipment.
¢168 81 190c262 &1

FINANCIAL INSTITUTI
DISCLOSURE

192.800 Definitions. (1) “Customer”
means any pirson who or which Is transacting or
s transacted business with a financial institu-
n, or who or which is using or has used the
services of such an institution, or for whom or
which a financial institution has acted or is
acting as a fiduciary.

(2 “Financial institution™ means any staie or
national bank, state or federal savings and loan
association, federal savings bank, state or federal
credit union, trust company or mutual savings
bank.

~(3) "Financial records" means any original
written document, any copy thereof, or.an% infor-
mation contained therein, held by orin the cus-
tody of a financial institution, when the
document, copy or information is identifiable as
pertaining to one or more customers of the finan-
cial institution.

(4) “Subpena” means a judicial subpena or
subpena duces tecum. (1985¢.797 §|

192805 Reimbursement required
prior todisclosure; charges. Before producing

OSN RECORD
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Senator Sturgulewskils Office
February 1, 1989

Amending Alaska's Constitution - Step by Step

Amending Alaska®s Constitution requires that a joint resolution be
passed by two thirds vote in each house and the question then be
approved by a majority of voters at the next general election. The
public can expre s its desire to amend the constitution through a
rather convoluted initiative process and advisory vote, but can not
force the legislature to adopt the required joint resolution.
There 1is no requirement for public action before the legislature
proposes or acts on a resolution proposing an amendment to the
constitution.

1) Initiative Drive

Initiative Drive would place question on ballot - Should there be
a temporary law to instruct the Lt. Governor to place on the ballot
at the following general election, an advisory vote asking whether

there should be a constitutional open meetings amendment?

2)

If initiative drive is successful the directive to the Lt. Governor
becomes temporary law and he places the advisory vote on next
ballot.

3) 1st Vote
IT Ballot issue passes -

4)
Lt. Governor places advisory vote on next general ballot (two years
later).

5) 2nd Vote
If advisory vote passes -

6)

We are where we are right now, with the legislature considering the
issue, no action is mandated.

7)

If legislature passes resolution by two thirds vote in each house -

8)

Proposed amendment goes on the ballot of the next general election.

9) 3rd Vote
If voters approve -

10)
Alaska Constitution is amended.
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Lawmakers again debate
open meetings legislation
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SECTION 17. There shall be no imprisonment
for debt. This section does not prohibit civil arrest
ofabsconding debtors.

SECTION 18. Frivate property shall not be

taken or damaged for public use withoutjust com-

pensation,

SECTION 19. A well-requlated militia being
necessary to the security of a free state, the right
of the people to keep and bear arms shall not be
infringed.

SECTION 20. No member of the armed forces
shall in time of peace be quartered in any bouse
without the consent of the owner or occupant, or
in_time of war except as prescribed by law. The
military shall be in strict subordination to thc civil
power.

SECTION 21. The enumeration of rights in this
constitution shall not impair or deny others retain-
ed by the people.

~ SECTION 22. Theright of the people lo privacy
is recognized and shall not be infringed. The legisla-
hall ent this section,

L s By oo

ARTICLE Il
THE LEGISLATURE

SECTION 1. The legislative power of the State is
vested in a legislature consisting of a senate with a
membership of twenty and a house of representa-
tives with a membership of forty.

SECTION 2. A member of the legislature shall
ho a qualified voter who has been a resident of
Alaska for at least throe years and of the district

Election
and Terms

Vacancies

Disqualifications

Immunities

from which elected for at least one year, immedi-
ately preceding his filing for office. A senator shall
be at least twenty-five years of age and a represent-
ative at least twenty-one years of age.

SECTION 3 Legislators shall he elected at gen-
eral elections. Their terms begin on the fourth
Monday of the January following election unless
otherwise Frovided by law. The term of represen-
tatives shall be two years, and the term of senators,
four years. One-halfof the senators shall be elected

SECTION 4. A vacancy in the legislature shall be
filled for the unexpired term as provided by law. If
no provision is made, the governor shall fill the
vacancy by appointment.

SECTION 5. No legislator may hold any other
office or position of Erofit under the United States
or the State. During the term for which elected and
for one Flear thereafter, no legislator may be nomi-
nated, elected, or apﬁplnted to any other office or
position of profit which has been created, or the
salary or emoluments of which have been in-
creased, while he was a member. This section shall
not prevent any person from seeking or holding the
office of governor, secretary of state, or member of
Congress. This section shall not apply to employ-

B P
. ié TiRUtenant |
g Inadve 1 a8 dendhe |
section.)
SECTION 6. Legislators may not be held to an-
swer before any other tribunal for any statement
made in the exercise of their legislative duties while

the legislature is in session. Members attending, go-
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Regular
Sessions

Special
Sessions

Adjournment

Interim
Committees

ing to, orreturning from legislative sessions are not

subject to civil process and are privile?ed fm ar-

rest except for felony or breach of the | ace.

SECTION 7. Legislators shall receive annual sal-

aries. They may receive a per diem allowance for
expenses while in session and are entitled to travel
expenses going to and from sessions. Presiding of-
ficers may receive additional compensation.

SECTION 8. The legislature shall convene each
ear on the fourth Monday in January, but the

s by

SECTION 9. Special sessions may be called by
the governor or by vote of two-thirds of the
legislators. The vote may he conducted by the
legislative council or as prescribed by law. At
special sessions called by the governor, legislation
shall be limited to subjects designated in his proc-
lamation calling the session, to subjects presented
by him, and the reconsideration of bills vetoed
by him after adjournment of the last reﬁular
aession. Special sessions are limited to thirty
ay

AR L AL

SECTION 10. Neither house maP/ ‘d'ourn or
recess for longer than three days unless the other
concurs. If the two houses cannot agree on the
time of adjournment and either house certifies the
dlsaqreement to the governor, he may adjourn the
legislature.

SECTION 11. There shall be a legislative coun-
cil, and the legislature may establish other interim
committees. The council and other interim com-
mittees may meet between legislative sessions.

D

Rules

Form of
Bills

Passage o f
Bills

Veto

They may perform duties and employ personnel as
provided by the legislature. Their members may
receive an allowance for expenses while performing
their duties.

SECTION 12. The houses of each legislature
shall adopt uniform rulesof procedure. Each house
may choose its officers and employees. Each is the
judge of the election and qualifications of its mem-
bers and may expel a member with the concur-
rence of two-thirds of its members. Each shall keep
a journal of its proceedings. A majority of the
membership of eacij house constitutes a quorum to
do business, but a smaller number may adjourn
from day to day and may compel attendance of
absent members. The legislature shall regulate
lobbying.

SECTION 13. Every bill shall be confined to one
subject unless it is an appropriation bill or one cod-
ifying, revising, or rearranging existing laws. Bills
for appropriations shall be confined to appropria-
tions. The subject of each bill shall be expressed in
the title. The enacting clause shall be: “Be it enact-
ed by the Legislature of the State of Alaska.

SECTION 14. The legislature shall establish the
procedure for enactment of bills into law. No bill
may become law unless it has passed three readings
in oath house on three separate days, except that
any bill mai/] be advanced from second to third
reading on the same day by concurrence of three-
fourths of the house considering it. No bill may
become law without an affirmative vote of a major-
ity of the membership of each house. The yeas and
nalys on final passage shall be entered in the jour-
nal.

SECTION 15, The governor may veto hills pass-

ed by the legislature. He may, by veto, strike or
reduce items in appropriation bills. He shall return
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Open meetings
frivolous suits

One again the legislature is taking a look at an
open meetings amendment to the Constitution. But
this time, lawmakers also are discussing legislation
that addresses penalties for violators as well as
punishment for citizens who file malicious or
frivolous open meetings suits.

HB 140, offered by three
Anchorage representatives, would
set a maximum $1,000 fine for
legislators found guilty of
violating the amendment. The
measure also permits judges to
fine suit-happy meddlers $1,000
and attorney fees.

If lawmakers want protection
from harassment, they should
have it. Fine, make someone like.

Tom Staudenmaier pay court
costs for wasting the legislature’s
time.

But why are the lawmakers so
concerned about frivolous suits?

The facts suggest frivolous open meeting suits aren’t
the problem. To our knowledge, none have ever been
filed.

The real danger is lawmakers’ obsessive longing
for secrecy. There have been hundreds of secret
meetings over the years. In 1986, legislators were
writing the budget itself behind closed doors. It took
a lawsuit to stop them.

Alaskans aren’t menaced by frivolous open
meetings suits; secrecy is the perennial danger.
Worrying about frivolous suits completely misfocuses
lawmakers’ attention. It magnifies minutia and
distorts the debate.

Alaskans needs a constitutional guarantee that
their government will be open. There is nothing
frivolous about the dangers of secrecy.

The people speak

Congress won’t get a pay raise for a while. The
American people have told lawmakers — loudly,
overwhelmingly — to live on $89,000 a year or go

THEJW Rutf ATEPH(
It's time to elimi

WASHINGTON - Every
four years, it is suggested in
this comer that the 'new ad-
ministration could double
the efficiency of its public
relations opérations by cut-
tin thbe federal PR budget
in half.

The best estimate avail-
able is that these official
information offices — or
beautification parlors —
now cost the ,%,overnment
more than $2 billion a year,
but this doesn’t take into
account all the other hidden
persuaders who masquerad
as assistants to the assis-
tants, social secretaries, poll-
sters, researchers and vari-
ous other types of advisers
and make-up artists.

_You can go through, the
big, new_budget book with a
magnifying glass and still
not'find areliable account of
the cost of,all this “flack-
ery.

We know from the Penta-
gon’s ads during the foothall
games that the” Marines are
looking for a few good
men," and that the Army is
a "good place to start,” ‘but
we “don’t know the cost of
these items, and the Office
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Article 6. Agency Meetings Public.

Section
310 Agency meetings public
312 State %orlrﬂcy re%ar%}]ng meetings

Sec. 44.62.310. Agency meetings public, (a) All meetings of a
legislative body, of a board off regents, or of an administrative body,
board, commission, committee, subcommittee, authority, council,
agency, or other organization, including subordinate units of the
above groups, of the state or any ofits political subdivisions, including
but not limited to municipalities, boroughs, school boards, and all
other boards, agencies, assemblies, councils, departments, divisions,
bureaus, commissions or organizations, advisory or otherwise, of the
state or local government supported in whole or in part by public
money or authorized to spend public money, are open to the public
except as otherwise provided by this section. Except for meetings ofa
house of the legislature, attendance and participation at meetings by
members of the public or by members ofa body may be by teleconfer-
encing. Agency materials that are to be considered at the meeting
shall be made available at teleconference locations. Except when voice
votes are authorized, the vote shall be conducted in such a manner
that the public may know the vote ofeach person entitled to vote. The
vote at a meeting held by teleconference shall be taken by roll call.
This section does not apply to any votes required to be taken to orga-
nize a public body described in this subsection.

(b) If excepted subjects are to be discussed at a meeting, the meet-
ing must first be convened as a public meeting and the question of
holding an executive session to discuss matters that come within the
exceptions contained in (c) of this section shall be determined by a
majority vote ofthe body. No subjects may be considered at the execu-
tive session except those mentioned in the motion calling for the exec-
utive session unless auxiliary to the main question. No action may be
taken at the executive session.

(c) The following excepted subjects may be discussed in an execu-
tive session:

(1) matters, the immediate knowledge of which would clearly have
an adverse effect upon the finances of the government unit;

(2) subjects that tend to prejudice the reputation and character of
any person, provided the person may request a public discussion;

(3) matters which by law, municipal charter, or ordinance are re-
quired to be confidential.

(d) This section does not apply to

(1) judicial or quasi-judicial bodies when holding a meeting solely
to make a decision in an adjudicatory proceeding;

(2) juries;
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(3) parole or pardon boards;

(4) meetings of a hospital medical staff; or

(5) meetings of the governing body or any committee of a hospital
when holding a meeting solely to act upon matters of professional
qualifications, privileges or discipline.

(e) Reasonable public notice shall be given for all meetings required
to be open under this section. The notice must include the date, time,
and place of the meeting, and if the meeting is by teleconference the
location of any teleconferencing facilities that will be used.

(f) Action taken contrary *othis section is void. (8 L1art VI (ch 1)ch
143 SLA 1959; am § 1ch 48 SLA 1966; am § 1ch 78 SIA 1968; am
8 1ch 7SLA 1969; am 8 1, 2ch 98 SLA 1972; am § 2ch 100 SLA
1972; am 8 1ch 189 SLA 1976; am 88 2, 3 ch 54 SLA 1985)

Effect of amendments. — The 1986 EUb“?edbOdaynddeSC”bed” for "the bodies
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Sec. 4462312, State policy regarding meetings, (a) It is the
policy of the state that
(1) the governmental units mentioned in AS 44.62.310(a) exist to
aid in the conduct of the people’s business;
(2) it is the intent of the law that actions of those units be taken
openly and that their deliberations be conducted openly;
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(3) the people of this state do not yield their sovereignty to the
agencies which serve them;

(4) the people, in delegating authority, do not give their public ser-
vants the right to decide what is good for the people to know and what
is not good for them to know;

(5) the people’s right to remain informed shall be protected so that
they may retain control over the instruments they have created;

(6) the use of teleconferencing under this chapter is for the conve-
nience of the parties, the public, and the governmental units conduct-
ing the meetings.

(b) AS 44.62.310(c)(1) shall be construed narrowly in order to effec-
tuate the policy stated in (a) of this section and avoid unnecessary
executive sessions. (8 3 ch 98 SLA 1972; am § 4 ch 54 SLA 1985)

Effect of a e dments. —The
amendmeqt a paragraph f]%
section aSI.

NOTES TO DECISIONS

Quoted in Brookwood Area Home- age Su£629 No 2953 File_Nos.
owhers Assn v. Municipality of Anchor-  S=575, .

Article 7. Legislative Review of Rules.

Sec. 4462320. Legislative annulment of regulations and re-
view.

t
Editor’9 notes. — The Alaska Const., mentioned in the notes to decisions was
art. 11, 8 22amendment proposal that was ~ defeated in the November, 1984 election.

Article 8. Administrative Adjudication.

%% Aﬁé& ééon of AS 4462330 — 64&)0 J Ime and C%Igce of hearing

oting procedure

Sec. 44.62.330. Application of AS 4462330 — 44.62.630.
(@) The procedure of the state boards, commissions, and officers listed
in this subsection or of their successors by reorganization under the
constitution shall be conducted under AS 44.62.330 — 44.62.630. This
procedure, including, but not limited to, accusations and statements of
Issues, service, notice and time and place of hearing, subpoenas, depo-
sitions, matters concerning evidence and decisions, conduct of hear-
ing, judicial review and scope ofjudicial review, continuances, recon-
sideration, reinstatement or reduction ofpenaltY, contempt, mail vote,
oaths, impartiality, and similar matters shall be governed by this
chapter, notwithstanding similar provisions in the statutes dealing
with the state hoards, commissions, and officers listed. Where indi-
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joint committee which acts between legislative sessions
constitutes a subcommittee of the Legislative Council
for administrative purposes. A special or joint com-
mittee may expend money only in accordance with an ap-
propriation made for the work of the committee.

(@) A committee may not be established unless
authorized by law or by the Uniform Rules.

e OPEN AND EXECUTIVE SESSIONS

RULE 22. OPEN AND EXECUTIVE. SESSIONS. @ All
meetings of a legislative body are open to all legisla-
tors, whether or not they are members of the particular
legislative body that is meeting, and to the general
public except as provided in (b) of this rule.

) A legislative body may call an executive
session at which members of the general public may be
excluded for the following reasons:

(1) discussion of matters, the immediate
knowledge of which would adversely affect the finances
of a government unit;

(2 discussion of subjects that tend to
prejudice the reputation and character of a person;

(@) discussion of a matter that may, by law,
be required to be confidential.

(©) When a legislative body desires to call an
executive session in accordance with (b) of this rule,
the body shall first convene as a public meeting and
the question of holding an executive session shall be
determined by a majority vote of the members present.

(d) The provisions of this rule may not be inter-
preted as permitting the exclusion of a legislator from
an executive session, whether or not the legislator is
a member of the body that is meeting. A legislator not
a member of the body holding an executive session
shall, however, be subject to the same rules of con-
fidentiality and decorum as pertain to regular members
of the body.

COMMITTEE MEETINGS

RULE 23. COMMITTEE MEETINGS. (@ Written notice
of the time, place and subject matter of all meetings
of standing, special, and joint committees during a
week shall be provided by the person who chairs the
committee to the chief clerk or secretary by U-.0Q p.m.
on the preceding Thursday. The person who chairs the
committee to which a bill or resolution is first refer-
red shall provide to the chief clerk or secretary
written notice of the time and place of the Ffirst
public hearing on the bill or resolution at least five
days before the hearing. However, this requirement may
be waived by motion of the person who chairs the com-
mittee to which a bill or resolution is first referred
if concurred in by majority vote of the full membership
of the house. The chief clerk or secretary shall
publish and distribute copies of the weekly schedule of
commitcee meetings and of the five-day notice of hear-
ing.



NOTICE: This opinion is subject to formal correction before
publication 1in the Pacific Reporter. Readers are requested
to bring typographical or other formal errors to the
attention of the Clerk of the Appellate Courts, 303 K Street,
Anchorage, Alaska 99501, in order that corrections may be

made prior to permanent publication.

THE SUPREME COURT OF THE STATE OF ALASKA

MITCHELL E. ABOOD, JR., DON BENNETT,
JOHN B. COGHILL, EDNA DeVRIES, RICHARD
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ZHARGFF, JACK GIBBONS, PEGGY MULLIGAN,
ALBERT P. ADAMS, JOHNE BINKLEY,

H.A. BOUCHER, BETTE M. CATO, JIM DUNCAN,
STEVEN FRANK, JOHN G. FULLER, PETER
GOLL, MAX F. GRUENBERG, JR., BEN F.
GRUSSENDORF, ADELHEID HERRMAN, NIILO E.
KOPONEN, RONALD L. LARSON, M. MIKE
MILLER, MIKE W. MILLER, MIKE NAVARRE,

JOHN RINGSTAD, RICHARD SHULTZ, JOHN File No. S-1831
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Appearances: Avrum M. Gross and Susan A.

Burke, Gross & Burke, Juneau, for Senate
Appellants/Cross-Appellees, Mitchell E.
Abood, Jr., Don Bennett, John B. Coghill,
Edna DeVries, Richard l. Eliason, Bettye
Farhenkamp, Jan Faiks, Frank R. Ferguson,

Paul Fischer, Richard Halford, Tim Kelly,
Jalmar M. Kerttula, Patrick Rodey, John C.

Sackett, Arliss Sturgulewski, Fred F.
Zharoff, Jack Gibbons, and Peggy Mulligan.
Richard M. Burnham, Findley & Burnham,
Juneau, for House of Representatives

Appellants/Cross-Appellees, Albert P. Adanms,
Johne Binkley, H.A. Boucher, Bette M. Cato,
Jim Duncan, Steve Frank, John G. Fuller,
Peter Goll, Max F. Gruenberg, Jr., Ben F.
Grussendorf, Adelheid Herrman, Niilo E.
Koponen, Ronald L. Larson, M. Mike Miller,
Mike W. Miller, Mike Navarre, John Ringstad,
Richard Shultz, John Sund, Robin L. Taylor,
David W. Thompson, and Kay Willis. D. John
McKay and Laura N. Cromwell, Middleton, Timme
& McKay, Anchorage, for Appellees/Cross-Appel-
lants League of Women Voters"of Alaska and
Anchorage Daily News.

Before: Rabinowitz, Chief Justice, Burke,
Matthews, Compton, and Moore, Justices.

MATTHEWS, Justice.
COMPTON, Justice, dissenting.

These appeals arise from the superior court®"s decision
that a claim that certain groups of state legislators held closed
committee meetings and caucuses in violation of the Open Meetings
Act was not- jJusticiable, but that a <claim that" the closed
meetings violated"- an implied constitutional right of public
access to meetings of legislative units was both justiciable and
correct. We agree that the <claim of violation of the Open
Meetings Act by state legislators is nonjusticiable, but contrary

to the superior court"s decision, we hold that there 1is no
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implied right of public access to legislative committee or caucus

meetings under the Alaska Constitution. We therefore reverse.

l. FACTS AND PROCEEDINGS

In April 1986, the League of Women Voters of Alaska,

the Anchorage Daily News, and the Fairbanks Daily News Miner
(collectively referred to hereafter as the League) filed an
action seeking a declaratory judgment and injunctive relief
against certain members of the Alaska Legislature (the
Legislators) and four legislative employees. The League alleged
that members of the Senate and House Finance Committees*had held
meetings "closed to the press and-*-members* of the public?-" and
during those meetings had "engaged>=-im*collective fact-finding,
deliberation, debate -and decision-jnaking with respect to the
budget for FY 1987." The complaint further alleged that members
of the House Finance Committee and the Senate-Finance Committee
had met jointly <in meetings closed to the press and public "to
discuss- and attempt to obtain agreement upon- the amount of funds
available for the FYW1987";budget."™ The complaint also alleged
that members®™ "ofthe House™ Finance Committee and the Senate
Finance- Committee had met from time to time 1in "c-losed caucus
meetings"™ with other members of the ruling-majority, and during
these meetings had engaged in "substantial collective discussion,

deliberation, and decision-making" -concerning the FY 1987 budget.



The League attached affidavits from several senators and
representatives which described these meetings in some detail.

The League <charged that these meetings violated the
Open Meetings Act (AS 44.62.310), the Uniform Rules of the
Legislature (Rule 22) , various federal, and state constitutional
provisions, and common law rights of access to government. The
superior court was asked to declare that the <closed meetings
violated state and federal law, and that any appropriation bill
adopted as a result of such meetings would be void unless each
house of the legislature conducted "substantial, de novo,
independent and public reconsideration of those substantive
matters previously discussed 1in private." The injunctive relief
sought by the League was aimed at preventing the legislature from
continuing to engage in the type of meetings complained of, and
from enacting the state budget for FY 1987 wunless and until
certain remedial action was taken.

On April 30, the superior court held a hearing on an
application by the League for a temporary restraining order, and
on May 1 the court issued its Tfirst decision in this case. The
court concluded that litigation premised upon th"_ alleged closed
meetings held in violation of the Open Meetings Act presented a
justiciable controversy. The court refused to issue the
requested TRO, however, because it found that it <could not
fashion an order that would effectively control these legislative

activities. The <court then decided that it was empowered to



issue a Tfinal declaratory judgment solely on the basis of the
League®s complaint and affidavits filed in support of the motion
for the TRO. The court found that a pattern of conduct which was
violative of the Open Meetings Act had been established, that
action taken contrary to the Act was void, and therefore that any
budget decision which was reached at a closed meeting was void.

The Legislators immediately appealed from the superior
court®"s decision and requested emergency relief, claiming that
due process had been denied to them because the decision had been
rendered before the Legislators had been afforded a fair
opportunity to respond on the merits. After an expedited
argument, we reversed the judgment issued by the superior court
and remanded the <case for the purpose of conducting a full
hearing on the merits.

Shortly thereafter, the Legislators filed their answers
to the complaint, and moved to dismiss the case or alternatively
for summary judgment, arguing that the 1issues 1in the case were
nonjusticiable and that the claims against the Legislators were
barred by legislative immunity. The League Ffiled a cross-motion
for summary judgment on the justiciability issue.

In October 1986, the superior court entered its second
decision in this case, the partial final jJjudgment which 1is the
subject of this appeal. The court reversed 1its earlier ruling
and concluded that the League®s claim that the closed meetings

violated the Open Meetings Act was not justiciable. The League



appeals from this ruling. The court proceeded to hold, however,
that the public and press enjoy an implied right of access to the
proceedings of the legislature under article 1, section 5 of the
Alaska Constitution, which guarantees freedom of speech and of
the press. The court further held thata claim that the
Legislators violated this constitutional right vras justiciable.
The court finally held that legislative immunity was not a bar to
the suit. The Legislators appeal from these rulings. The State
of Alaska, 1intervenor on behalf of the Legislators below, and the

Fairbanks Daily News Miner, are not participants in this appeal.

1. STANDARD OF REVIEW

All of the issues in this appeal raise questions of
Alaska <constitutional and statutory law, subject to de novo
review. The facts of this case are not 1in dispute; the only
facts 1in the record are the seven affidavits submitted by the
League which attest to a pattern of meetings by legislative
committee and caucus majority members which were closed to the
public, the press,and sometimes minority members of the
legislature. The Legislators do not deny that these meetings
occurred, or that they conducted the business and made the

decisions that the League alleges.



Alaska“"s

. VIOLATIONS OF THE OPEN

MEETINGS ACT ARE NOT JUSTICIABLE

The League argues that the Legislators

violated

Open Meetings Actl and the legislature®s Uniform Rule

1. The Alaska Open Meetings Act provides:

Agency meetings public. (a All meetings of
a legislative body, of a board of regents, or
of an administrative body, board, commission,
committee, subcommittee, authority, council,
agency, or other organization, including
subordinate units of the above groups, of the
state or any of its political subdivisions,
including but not limited to municipalities,
boroughs, school boards, and all other
boards, agencies, assemblies, councils,
departments, divisions, bureaus, commissions
or organizations, advisory or otherwise, of
the state or local government supported in
whole or in part by public money or
authorized to spend public money, are open to
the public except as otherwise provided by
this section. . . . Except when voice votes
are authorized, the vote shall be conducted
in such manner that the public may know the
vote of each person entitled to vote. This
section does not apply to any votes required
to be taken to organize the bodies specified
in this subsection.

(»)] IT excepted subjects are to

discussed at a meeting, the meeting must
first be convened as a public meeting and the
question of holding an executive session to
discuss matters that come within the
exceptions contained in (c) of this section
shall be determined by a majority vote of the
body. No subjects may be considered at the
executive session except those mentioned 1in
the motion calling for the executive session
unless auxiliary to the main question. No

(Footnote Continued)

be
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(Footnote Continued)

action may be taken at the executive session.

(c) The following excepted subjects may
be discussed in an executive session:

(1) matters, the immediate knowledge of
which would clearly have .in adverse effect
upon the finances of the government unit;

(2) subjects that tend to prejudice the
reputation and character of any person,
provided the person may vrequest a public
discussion;

(3 matters which by law, municipal
charter, or ordinance are required to be
confidential.

(d) This section does not apply to

(1) judicial or quasi-judicial bodies
when holding a meeting solely to make a
decision in an adjudicatory proceeding;

(2)juries;
(3 parole or pardon boards;

(4) meetings of a hospital medical
staff; or

(5) meetings of the governing body or
any committee of a hospital when holding a
meeting solely to act upon matters of
professional qualifications, privileges, or
discipline.

(e) Reasonable public notice shall be
given for all meetings required to be open
under this section.

() Action taken contrary to this
section is void.

AS 44.62.310".
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22 through the <closed meetings attested to in the League®s

affidavits. The superior court held that these <claims were
2. Uniform Rule of the Legislature 22 provides:
OPEN AND EXECUTIVE SESSIONS. () All

meetings of a legislative body are open to
all legislators, whether or not they are
members of the particular legislative body
that 1is meeting, and to the general public
except as provided by (b) of this rule.

b A legislative body may call an
executive session at which members of the
general public may be excluded for the
following reasons:

(1) discussion of matters, the immediate
knowledge of which would adversely affect the
finances of a government unit;

(2) discussion of subjects that tend to
prejudice the reputation and character of a
person;

(3) discussion of a matter that may, by
law, be required to be confidential.

(c) When a legislative body desires to
call an executive session in accordance with
() of this rule, the body shall first
convene as a public meeting and the question
of holding an executive session shall be
determined by a majority vote of the members
present.

(d) The provisions of this rule may not
be interpreted as permitting the exclusion of
a legislator from an executive session,
whether or not the legislator is a member of
the body that 1is meeting. A legislator not a
member of the body holding an executive
session shall, however, be subject to the
same rules of confidentiality and decorum as
pertain to regular members of the body.
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nonjusticiable because " [Jj]Justiciabilifcy in this case depends on
a determination that there 1is a constitutional right alleged to
have beeninfringed."(Emphasis by the court.) As a general
proposition, we agree.

In Malone v. Meekins, we recognized that

the established principle that courts should

not attempt to adjudicate "political
questions” . . . stems primarily from the
separation of powers doctrine. . . . "[1]t
is the relationship between the judiciary and
the coordinate branches of the ;
Government . . . which gives rise to the

"political question.
650 P.2d 351, 356 (Alaska 1982) (quoting Baker v. Carr, 369 U.S.
186, 210, 7 L. Ed. 2d 663, 682 (1962)). See also Abood v.
Gorsuch, 703 P.2d 1158, 1160 (Alaska 1985) ("There are certain
questions involving coordinate branches of the government,
sometimes unhelpfully <called political guestions, that the
judiciary will decline to adjudicate.").

Our statement in Abood suggests the difficulty inherent
in precisely defining the contours of the doctrine of
justiciability. It is not possible to draw the exact boundary
separating justiciable and nonjusticiable questions.

Justiciability is of course not a legal

concept with a fixed content or susceptible

of scientific verification. Its utilization

is the resultant of many subtle pressures,

including the appropriateness of the issues

for decision . . . and the actual hardship to

the Jlitigants of denying them the relief
sought.



Poe v. Uliman/ 367 U.S. 497f 508-09, 6 L. Ed. 2d 989, 999 (1961)
(Frankfurter, J., plurality opinion). Nor will merely
characterizing a case as nonjusticiable or political 1in nature
render it immune from jJjudicial scrutiny. Malone, 650 P.2d at
356. Rather, to identify those political questions which will be
held to be nonjusticiable, we have utilized the approach adopted
by the United States Supreme Court in Baker v. Carr. 1d. at 357;
see also Abood, 703 P.2d at 1160. In Malone, we explained that
the Supreme Court of the United States had 1identified "various
elements, one or more of which is "[p]rominent on the surface of
any case held to 1involve a political question. . . ." These
elements included (1) a textually demonstrable commitment of the
issue to a coordinate political department . . . . 650 P.2d at
357 (citing Baker v. Carr, 369 U.S. at 217, 7 L. Ed. 2d at 686) .

The Legislators argue that article 11, section 12 of
the Alaska Constitution contains an express textual commitment of

authority, which specifically and exclusively authorizes the

legislature to adopt 1its own rules of procedure. Article 11,
section 12 provides in part: "Rules. The houses of each
legislature shall adopt uniform rules of procedure.”"™ Pursuant to

this authority, the legislature has adopted Uniform Rule 22, in
language substantially 1identical to the Open Meetings Act,
providing that all meetings of a legislative body are open to the
general public. Compare noces 1 and 2, supra. The Legislators

argue that since the constitution commits to the legislature the

-11-
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authority to set its own procedures, only the legislature may
determine whether the Open Meetings Act should apply to the
legislature, and how it should apply consistent with Uniform Rule
22. The Legislators rely on this court®s decisions in Malone and
Abood, and on the Florida Supreme Court®s opinion in Moffitt v.

Willis, 459 So.2d 1018 (Fla. 1984).

In Malone, we declined to address the question of
whether  the legislature had violated AS 24.10.02u, which
prohibited a person other than the Speaker of the Housa from
convening a session of the House. We held that the matter of the
election or removal of the Speaker was committed by the
constitution to the House, and the judicial branch owed respect

to that body.. We explained that

[sJuch a declaration would, 1in our view, be
an unwarranted intrusion into the business of
the House. To be sure, the judicial branch
of government has the constitutionally
mandated duty to ensure compliance with the
provisions of the Alaska Constitution,

including the compliance by the legislature.

But a statute such as AS 24.10.020 relates
solely to the internal organization of the
legislature, a subject which has been
committed by our constitution [Article 1,

section 12] to each house.

650 P.2d at 356(footnote omitted). We also considered the
guestion whether the "reasonable public notice™ requirement of
the Open Meetings Act, AS 44.62.310 (e), was violated by the

legislature and said, we regard this guestion as it

-12-
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relates to the internal organization of one of the Houses of the

legislature to be nonjusticiable.” Id. at 359.

In Abood, we held nonjusticiable the question of

whether a joint session of the legislature <could legally be
presided over by the President of the Senate in the absence
the Speaker of the House. At issue was the interpretation of the

legislature®™s Uniform Rule 51 which required the presence of both
officers. We agreed with the trial court that the 1issue arose
out of "the rulemaking powers of the legislature.”™ 703 P.2d at
1164. We also agreed that "out of respect owed to a coordinate
branch of state government, [we must] defer[] to the wisdom of
the legislature concerning violations of legislative rules which
govern the internal workings of the legislature.ll 1Id.

Our holdings 1in Malone and Abood are controlling 1in
this case. The Alaska Constitution expressly commits to the
legislature authority to adopt its own rules of procedure. The
qguestion whether legislative business should be conducted in open
or closed sessions is a procedural guestion which has
traditionally been the subject of legislative rules. See Society
of Professional Journalists v. Secretary of Labor, 616 F. Supp.
569, 577 (D. Utah 1985) (a right of access to administrative
hearings 1is more a procedural right than a substantive right);
see also P. Mason, Manual of Legislative Procedure sec. 630
(1979) (committee meetings open to public except when considering

specified restricted subjects). Pursuant to this constitutional

-13-
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grant of authority, the legislature has enacted Uniform Rule 22
and the Open Meetings Act in substantially identical language.
The League asserts that the Legislators have violated
both the Uniform Rule and the Open Meetings Act. If they have,
to hold that these claims are justiciable places the judiciary 1in
direct conflict with the legislature®s constitutionally
authorized rulemakingprerogative. We agree with the Florida
Supreme Court that it is the legislature®s prerogative to make,
interpret and enforceitsown procedural rules and the judiciary
cannot compel the legislature to exercise a purely legislative
prerogative. Moffitt v.Willis, 459 So.2d 1018, 1021 (Fla.

3
1984) . As we stated in Malone, "except in extraordinary

3 The facts 1in Moffitt are virtually identical

the facts in this case. Newspaper publishing companies brought a
declaratory judgment action against the state house speaker and
senate president alleging that secret meetings of the legislature
violated the legislature®s rule requiring open meetings, a
statute requiring the legislature to follow its own rules, and
various state and federal constitutional provisions. The Florida
Supreme Court held that the courts lacked jurisdiction to hear

the case, explaining:

In our view, a judicial determination of this
matter hinges on the meaning of legislative

committee meetings and what activity
constitutes such a meeting. At this point,
the judiciary comes into head-to-head

conflict with the legislative rulemaking
prerogative.

Article 111, section 4(a) of the Florida

Constitution gives each house the power to
determine its own rules of procedure.

(Footnote Continued)
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circumstances, as where the rights of persons who are not members
of the legislature are involved, it is not the function of the
judiciary to require that the legislature follow its own rules.”
650 P.2d at 359. In support of this proposition, we cited United
States v. Smith, 286 U.S. 6, 33, 76 L. Ed. 954, 958-59 (1932),
where the Court discussed the rule that the only justiciable
limitations on a legislative body®"s power to adopt rules of its

proceedings are that the body

may not by 1its rules 1ignore constitutional
restraints or violate fundamental rights, and
there should be a reasonable relation between
the mode or method of proceeding established
by the rules and the result which 1is sought

(Footnote Continued)

[T]his provision gives each house the power
and prerogative not only to adopt, but also
to interpret, enforce, waive or suspend
whatever procedures it deems necessary or
desirable SO0 long as constitutional
requirements for the enacting of laws are not
violated. . . . It is the final product of
the legislature that is subject to review by
the courts, not the internal procedures.

Just as the legislature may not invade
our province of procedural rulemaking for the

court system, we may not invade the
legislature®s province of internal
rulemaking. . . . A member of the legislature

can vraise a point of order regarding a
violation of any of the rules of the house or
senate. That is the proper forum for
determining the propriety of the activities
complained of in the suit below.

Id. at 1021-22 (emphasis by the court, citations omitted).
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to be obtained. But within these limitations

all matters of method are open to the

determination of the house.
Id. at 33, 76 L. Ed. at 959, quoting United States v. Ballin, 144
u.s. 1, 5, 36 L. Ed. 321, 324 (1891). See also Exxon Corp. V.
F.T.C., 589 F.2d 582, 590 (D.C. Cir. 1978) ("Although the courts
will intervene to protect constitutional rights from infringement
by Congress, . . . where constitutional rights are not violated,
there is no warrant for the judiciary to 1interfere with the
internal procedures of Congress . . ."), cert, denied, 441 U.S.
943, 60 L. Ed. 2d 1044 (1979); Consumers Union of United States
v. Periodical Correspondents* Ass®n, 365 F. Supp. 18, 24 (D.D.C.
1973) ("A congressional rule which infringes upon the
constitutional rights of persons other than Congressmen presents
a proper question for the judiciary"), rev®d on other grounds,
515 F .2d 1341 (b.C. Cir. 1975), cert, denied, 423 U.S. 1051, 46
L. Ed. 2d 640 (1976) ; State ex rel. City Loan & Sav. Co. wv.
Moore, 177 N.E. 910 (Ohio 1931) (the legislature®s disregard of
its own rules as to its lawmaking procedures 1is not subject to
judicial inquiry, where the rule is not embraced in the
constitution)? Schweitzer v. Territory, 47 Pac. 1094 (Okla. 1897)
(since the court cannot declare an act cf the legislature void on
account of noncompliance with rules of procedure made by 1itself
to govern its deliberation, the failure of the legislature to
observe a statute enacted by itself, and concerning the

legislature®s procedure for lawmaking, was no ground for refusing



to enforce a statute passed in noncompliance with the rule, where
there was no constitutional provision mandating a particular
procedure); State v. Cumberland Club, 188 S.w. 583, 585 (Tenn.
1916) (where a state legislature has the right under 1its
constitution to make its own rules of procedure, it must be the
judge of those rules, and all the court can do is to ascertain
whether the constitution has been complied with). Likewise, 1in
Abood, we noted that the "nonjusticiability [of rules violations]
doctrine would not apply to cases involving our constitutionally
mandated duty to 1insure compliance with the provisions of the
Alaska Constitution, 1including compliance by the Ilegislature."”
703 P.2d at 1161.4

We observe that in Smith, the Court held that where the
"construction to be given to the rules affects persons other than
members of the Senate, the question presented 1is of necessity a
judicial one." 286 U.S. at 33, 76 L. Ed. at 959. In this case,
the construction of the Open Meetings Act and Uniform Rule 22
does not affect persons other than members of the legislature in
the same sense as was the case in Smith. There, the controversy

was between the United States Senate and an appointee of the

4. We adjudicated the question presented
guorum needed for acts of the Jlegislature 1in jJoint session
because it "is a question of Alaska constitutional law. . . . to
which the nonjusticiability doctrine does not apply."” Id. at

1161.

-17-
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President, the resolution of which depended upon the right of the
Senate to reconsider, under its rules, 1its prior confirmation of
the President®s nominee after the President had appointed the
nominee pursuant to the earlier confirmation. Here, there 1is no
specific individual with any particular right at stake 1in the
controversy. Rather, the right granted under the Open Meetings
Act as it applies to the legislature, and under Uniform Rule 22,
is a right of the public generally to observe the legislature®s
proceedings.

It is true that the legislature ehas identifiedllin the
Open Meetings Act the public®s interest 1in open meetings, AS
44.62.312 (8", and we have recognized that the ActI*lexists
primarily to advance the people®s interest, and that it 1is
applicable to the Iegislature.5 Alaska Community Colleges™
Federation of Teachers v. University of Alaska, 677 P.2d 886, 891
(Alaska 1984). We do not retreat from these principles. The
question before us, however, 1is not whether the Open- Meetings Act
applies to the legislature, but rather whether the legislature’s

alleged violation of the Act or Uniform Rule 1is justiciable.” As

5. Even so, it is beyond doubt that the legislature
has thepower to exempt itself at any time from the coverage of
the Open Meetings Act.

6. Compare Cole v. State, 673 P.2d 345, 349 (Colo.
1983) (held: requirement of open meetings law that Ilegislative
caucus meetings be open to public does not conflict with state

(Footnote Continued)
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we have concluded, the Open Meetings Act, as it applies to the
legislature, like the legislature®s Uniform Rule 22, merely
establishes>a rule of procedure concerning how the Jlegislature
has decided to conduct its business. Of course, having made the
rule, 11t should be followed, but a failure to follow it 1is not
the subject matter of jJudicial 1inquiry. See State ex rel. City
Loan & Sav. Co. v. Moore, 177 N.E. 910, 911 (Ohio 1931).

If there were allegations that the legislature, acting
pursuant to or in violation of one of its rules of procedure, had
infringed on the rights of a third person not a member of the
legislature as in Smith, or had ignored constitutional restraints-
or violated fundamental rights, then the "exceptional
circumstances™ exception to the rule of nonjusticiability- would
come into play” None of these factors are involved in this case,
however, and there 1is no basis for employing the "exceptional

circumstances" exception.

Thus* because the constitution commits to the
legislature the authority to provide for 1its own rules of
procedure, and because®* the question of whether a legislative
committee*meeting or caucus meeting shall be open or closed falls
within* this grants®-ofa; authority, we regard®* the question whether

the Legislators have violated the Open Meetings Act or Uniform

(Footnote Continued)

constitutional provision authorizing legislature to establish its
own rules, however, court did not discuss jJusticiability).
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Rule 22 to be nonjusticiable. As we have recognized, the
legislature™> violation of its rules of procedure may Dbe
justiciable in "exceptional ~circumstances” of <constitutional
dimension. If the League®s claim / is to. survive this
justiciability challenge* it must 1involve/ a right protected by

either the Alaska Constitution or the United States. Constitution.

IV. NO IMPLIED CONSTITUTIONAL
RIGHT OF ACCESS TO LEGISLATIVE MEETINGS

The United States Constitution does not expressly*

require the Congress to hold any of its meetings 1in public*

There is also no common law right to "™ attend meetings of;

government bodies. Society of Professional Journalists, 616 F.
Supp. at 572; see Watkins, Open Meetings under the Arkansas
Freedom of Information Act, 38 Ark. L. Rev, 268 (1984) (Watkins);
Note, Open Meeting Statutes; The Press Fights for the "Right to
Know"™, 75 Harv. L. Rev. 1199, 1203 (1962) (Note). Indeed, the
tradition of the English Parliament, which was subsequently
carried on in the legislative bodies of Colonial America, was to
hold legislative debate iIn secret and to prohibit publication of
legislative proceedings. Society of Professional Journalists,
616 F. Supp. at 572 (observing that both the Continental Congress
and the Constitutional Convention conducted their proceedings in
secret, and thus “7Ti]Jt is not surprising . . . that the Framers

of the Constitution did not include an express provision 1in the
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Constitution that required Congress to deliberate 1in public");
Watkins, supra at 271.

On the other hand, at least thirty-five states have
constitutional requirements * that® their Jlegislatures meet in
public.7 See Note, supra at 1203. All- fifty" states, the
District of Columbia, and the federal government have some form
of* an open meetings act. Watkins, supra at 268, 272. These acts
have never been held to be constitutionally- required, however.
Society of Professional Journalists, 616 F. Supp. at 572; see
Watkins, supra at 272.

There is one area where a constitutional right of
access clearly does exist, namely, 1in judicial proceedings. The
United States Supreme Court has found under the first amendment

that the public and press have a right of accessto criminal

7. The State of Oregon amended 1its constitution i
1974 and 1978 to require that its legislature -conduct 1its
deliberations in public. This amendment is found 1in that part of

the Oregon Constitution dealing with the legislative branch, and
provides:

The deliberations of each house, of
committees of each house or joint committees
and of committees of the whole, shall be
open. Each house shall adopt rules to
implement the requirement of this section and
the houses jointly shall adopt rules to
implement the requirements of this section in
any joint activity that the two houses may
undertake.

Or. Const, article 1V, 8 14.
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trials even where the defendant expressly waives his or her right
to a public trial and desires the proceedings to be cl® od.
Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 65 L. Ed. 2d
973 (1980) (plurality decision adopted as a majority decision 1in
Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 73 L. Ed. 2d
248  (1982)). The Supreme Court"s rationale for finding this
unenumerated right of access 1is significant. First, criminal
trials have historically been open to the press and public.
Globe Newspaper, 457 U.S. at 605, 73 L. Ed. 2d at 256. Second,
the right of access to criminal trials plays a significant role
in the proper functioning of the judicial process. Id. at 606,

73 L. Ed. 2d at 256.

In this case the superiorcourtsutilized the analysis
applied by Richmond Newspapers/Globe-* Newspaper* -to- -findl that the
public and the press have an implied right under-- the Alaska
Constitution, article-1-,- section®-5y~to-attend certain meetings of
legislative units. The Courtis--analysis-i1s3 i-n*-two farts: an
historical review, lookings to the practice, in .-effect-at the time
of the adoption of the Alaska Constitution to- determine what the
framers intended, ahd a functional--evaluation seeking to
determine* the effect- that a requirementlof--public access to
legislative "meetings would have.

We disagree with this analysis because- the history of
the Alaska Constitutional Convention indicates that the framers

of our constitution did not 1intend to confer- a right of public
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access to meetings of legislative committees or legislative
caucuses.8

The constitution expressly provides that it 1is the
legislature®s province to establish 1its own rules of procedure.
Alaska Const, article 1Il, section 12. We have held 1in part 111
of this opinion that this provision includes the authority to
make rules <concerning, whether Jlegislative bodies shall conduct
their business 1in open or closed meetings. Of course,/ if the
constitution contained Jan express or implied guarantee of public
access to legislative meetings,-/ the legislature could not,)
pursuant to article 11, section 12, adoptj a rule or enact a law"
to the contrary. /

At the outset, we are confronted with the rule that the
intent underlying constitutional language should first Dbe
gathered from the Jlanguage 1itself. Baker v. City of Fairbanks,
471 P.2d 386, 397 (Alaska 1970). Although we would naturally
expect a provision requiring legislative bodies to conduct their
meetings in public to be found in article 11, which pertains to
the legislature, it is clear that the constitution contains no

express provision there, or 1in the declaration of rights 1in

8. We are not presented with the issue whether ther
may be an 1implied constitutionalright of the public and the
press to attend floor sessions of the two houses of the
legislature, or to attend sessions of the legislature meeting as
a whole. Our opinionis limited to meetings of legislative
committees and so-called caucuses.
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article 1, or anywhere else. Thus, we must determine if such a

right may be implied.

We begin by seeking to determine the 1intent of the

framers. We find evidence of such intent 1in the debate at the
Constitutional Convention over the question of the public®s
access to the Convention®s own committee meetings. That debate

shows clearly that the delegates were aware of the 1issue and of

the necessity for dealing with it directly.

One of the first orders of business for the

Constitutional Convention was to adopt procedural rules to govern

its own activities in drafting the constitution. Rule 19
concerned public access to the deliberations of the Standing
Committees of the Convention. As originally proposed, Rule 19
provided:

The deliberations of the Standing Committees
shall not be open to the public except upon
invitation of the Committee. Each Standing
Committee shall notify the Secretary of the
time and place of meetings, and the Secretary
shall make such notice public.

1 Proceedings of the Alaska Constitutional Convention 75
(November 9, 1955) (hereafter "Convention Proceedings").
Delegate Rivers spoke first in support of the Rule.

The committees have a lot of work to do and
need freedom to express themselves to arrive
at a consensus of their thinking and,
accordingly, the committees 1in all fairness,
could hear anyone who requested to be heard,
and that 1is the reason for saying that the
time of these committee meetings shall be
posted or publicized by the Secretary.
Everyone is supposed to know when we are

-24-



meeting so that anyone <can request to be
heard, but we don®"t want to have them open to
the public while we try to develop a
consensus of our thinking during all of our
exploratory work. We think the committees
can do better work if the public 1is there on
invitation or if particular persons who want
to be heard, do so upon request, and that is
the reason for the rule.

1d. Delegate Hellenthal spoke in opposition to

stating:

ld. at 76.

statement.

This 1is an wunusual rule. I doubt 1if any
other body such as this has such a rule. [
know the Congress of the United States does
not have such a rule, and I think that we
would put ourselves open to the well-deserved
criticism that we are meeting in secret
session, which has an ugly connotation, but
which criticism will be levelled at the group
unless we adopt a more normal method. [
would suggest the method of executive
session, that by majority of two-thirds vote
of the members of the committee, that the
public be excluded to consider stated objects

That is the rule of the United States

Congress. I think this rule will 1involve us
in great difficulties, and | see absolutely
no need for 1it. Now if the occasion develops

that crackpots or someone (I don"t think
there are many crackpots 1in Alaska) start
plaguing us, then we can take a prophylactic
rule such as the one recommended here, but in
the absence of that demonstration | think
that this rule has no place before our body.

Delegate Sundborg took issue with Delegate Hellenthal™s

Many another deliberative body and | think
practically every deliberative body has a
rule such as this. Committee meetings of the
United States Congress are not open to the
public except upon invitation of the
committees. Hearings are but committee

05—

the
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meetings, I1"ve been excluded from them many
times, in Congress. I might say that our
legislative committee meetings are not open
to the public except upon invitation.

9

1d. After noting the secret nature of both cof.anittee meetings
and plenary sessions of the Federal Constitutional Convention,

Delegate Sundborg commented:

I feel we do have to have the freedom which
we would have 1in committee only if we can
speak without having a lot of people sitting
around breathing down our necks. If a matter
comes before a committee which would require
the presence of the public, or where the
presence of the public would help the

committee reach a solution, I am sure any
committee would be glad to invite the public
in, . - . but I just don"t think that

business can be conducted efficiently 1if the
public is walking in and out wandering around
through these committee rooms all the time we
are trying to do serious business.

ld. at 76-77.

Delegate Vic Fischer moved that the first sentence of

Rule 19 as proposed be amended to read:

The deliberations of the Standing Committees
shall be open to the public, unless the
Committee by two-thirds vote of all the
members to which it is entitled votes to hold
an executive session.

9. Although not required by the United State
Constitution, the United States Senate has met 1in public on a
regular basis since 1794, and the House since the War of 1812.
Committee sessions, where the bulk of the Congress® work is done,
were not routinely open to the public wuntil the mid-1970"s.
Watkins, supra at 271-72.



Id. at 77. This proposal met with heated disagreement from

Delegates Hermann, Taylor, and Barr. See i1d. at 77-79. Delegate

Hermann stated:

1 think that . . . the Convention should
remember that no business conducted 1in the
committee itself 1is even final. What we

shall be doing in these committees is
threshing out minor details,, maybe some major
ones too, but the point of the matter is that
we have no power to translate that into
action until it is brought before the
Convention as a whole.. IT the public
meetings are open to the Convention, which
they certainly will be at all times, any
discussion on any matter pertinent to the
Constitution will be open to the public.

ld. at 77-78.

At this point the Convention receesed for lunch* Over
the lunch recess a compromise was reached. Id. at 80-81. The
compromise proposal, adopted by unanimous consent, provided:

The deliberations of the Standing Committees
shall be open to the public at suchtimes as
may be designated by the respective
committees. IT a committee finds it to be 1in
the public interest, wupon application any
citizen may attend committee sessions. ;

Id. at 81. It is clear thatalthough Rule 19 was crafted in

terms of open meetings, 1in fact the rule establishes a normal

procedure of closed meetings unless a committee acted to open a
meeting to 1i:he public.
In light of the delegates®™ debate concerning the merits

of adopting a procedural rule governing the public”"s right of
access to the Convention®s committee meetings, and of their

unanimous decision to establish a norm of closed meetings, we do
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not believe that they intended that the constitution would direct
that committee meetings of the future state ™ legislature should
be open to public access. Rather, it iIs our view that the
Constitutional Convention 1left this topic to the Ilegislature by
providing 1in article 11, section 12 that the legislature was
authorized to adopt its own rules of procedure.

OQur conclusion is supported by the constitutional
framers ™ understanding that territorial legislative committee
meetings were usually closed to the public. The practice of
closed territorial legislative committee meetings was noted 1in
the delegates™ debate on whether the Convention®s Standing
Committee meetings should be closed to the public. Convention
Proceedings at 76 (comment of Delegate Sundborg) . Given this
practice,-it seems highly improbable that the delegates, 1if they
intended a contrary rule, would be content to Ileave 1t for
discovery by implication. Rather, since historically the rule
was one of closed meetings, it is most reasonable to conclude
that the delegates thought they were not changing traditional
practices. See Baker v. City of Fairbanks, 471 P.2d 400-401.

We conclude that the framers of the Alaska Constitution
did not 1intend that the constitution require that committee and
caucus meetings of legislative bodies be conducted 1in public.
Therefore, we hold that there 1is no implied right of access to

such meetings under the Alaska Constitution.
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V.

That part of the superior court®s decision which held
as nonjusticiable allegations that the Legislators violated the
Open Meetings Act or legislative rules is affirmed. That part of
the court®"s decision which held that the public and press have an
implied constitutional right of access to meetings of committees
of the 1legislature and caucuses of Ilegislators is reversed.10
The case is remanded with instructions to dismiss the League®s

action.

AFFIRMED 1in part, REVERSED and REMANDED in part.

10. Our resolution of the justiciability and

constitutional right of access issues makes it unnecessary to
address the parties®™ contentions as to legislative immunity
(Alaska Const. Article 11, section 6).
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COMPTONt OTu%tice, dissenting.

X~15t2? the Alaska Legislature amended the Open Meet—

ings Act to express that
[i]t is the policy of the state t-foat

(1) the governmental units mentioned 1in
AS 44.62.310 (a) exist to aid in the conduct
of the people®s business?

(2 it is the 1intent of the law that
actions of those units be taken openly and
that their deliberations be conducted openly?

(3) the people of this state do not
yield their sovereignty to the agencies which
serve them?"**"

(4) the people, in delegating authors
ity*, do not give their public servants the
right to decide what 1is good for the people

to know and what 1is not- good for them to
know? *

(5) the peoplels right toremain ini-

formed shall be protected>so that they may

retain control over the instruments they have

created.
AS 44.62.312(a) (emphasis added). It 1isclear that the Open
Meetings Act provides for and protects”™ a public right. The Act
creates an obligation on* the part- of all state governmental
bodies to opeiwtheir meetings to public scrutiny. This court has
held that the Act byTits own language "plainly includes thestate
legislature®.™ Malone v. Meekins, 650 P.2d 351, 353(Alaska
1982) . Therefore, the legislature <cannot now unilaterally and
without public debate abrogate that right.

As the court recognizes, the contours of the doctrine

of justiciability are not -easily defined. To guide our
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deliberations, we have in the past looked to the criteria
enunciated by the Supreme Court in Baker v. Carr, 369 U.S. 186, 7
L. Ed. 2d 663 (1962). See Malone v. Meekl.ns, 650 P.2d at 356-57.
The relevant Baker criterium discussed by the court today 1is "a
textually demonstrable constitutional commitment of the issue to
a coordinate political department . . . . 396 U.S. at 217, 7 L.
Ed. 2d at 686. This court recognizes, and | do not contest, that
the Alaska Constitution contains an express textual commitment
authorizing the legislature to adopt its own rules of procedure.l
Yet the issue before the court is the public®s statutory right to
be informed. Our past cases have not held that resolution of
this 1issue lies outside the province of the judiciary, “contrary
to the opinion of this court today.

In Malone, this court addressed the justiciability of
legislative rules regarding who may call the legislature to
order. This court refused to act as a "*sort of super
parliamentarian.” 650 P.2d at 359. We also declined to

determine what public notice is "reasonable™ wunder the Open

Meetings Act. AS 44.62 .310 (e). I do not seek to overrule that
precedent. If courts were to act as "super parliamentarians,”

1. Alaska Const, art. 11, 8 12. The fact that the
legislature has adopted a rule which mirrors the statute should
not confuse the issue before the court. Adoption of a rule
similar to a statute cannot erode the force of the statute as
law. IT the legislature wishes to exempt itself from the

requirements of the statute it can do so in the act itself.
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thereby denying the legislature reasonable interpretations of its
internal rules, the legislature would be hobbled to the point of
inactivity. However, the legislature®s disregard of a right
granted by the Open MeetingsAct does not deserve the same
deference as 1its interpretation of a phrase contained 1in that
Act. This 1is more than a matter of degree. It is a matter of
the complete denial of the public™s express right to witness
important legislative debate. ThusMalone does not control 1in
the current case.

In Abood v. Gorsuch,703 P.2d 1158 (Alaska 1985) we
held non-justiciable the question of whether the President of the
Senate could 1legally preside over a joint session of the leg—
islature in the absence of the Speaker of the House. We agreed
with the trial court to defer "to the wisdom of the Ilegislature
concerning violations of legislative rules which govern the 1in—
ternal workings of the legislature.” 703 P.2d at 1164 (emphasis
added) . We did, however, under the guise of constitutional
interpretation, see fit to decide whether a quorum was present.
At issue was whether the quorum must be composed of a majority of
each house respectively or, alternatively, whether it need only
be a simple majority of the total number of legislators. We held
the latter, clearly deciding a procedural 1issue. Id. at 1162.
Our definition of what constituted a "quorum,™ a parliamentary
matter seemingly committed to the rule making authority of the

legislature, 1is distinct from "insur[ing] compliance with the
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provisions of the Alaska Constitution.”™ Thus, Abood is 1inapposite
to the current case because it dealt with a dispute solely
between members of the legislature over their own rules. What
precedential value the case does possess shows that this court
will decide certain procedural 1issues for the legislature and
that this court has not been completely deferential 1in the past.

The court also relies on Moffitt v. Willis, 459 So. 2d
1018 (Fla, 1984). The court argues that "[t]he facts in Moffitt
are virtually identical to the facts in this case.”™ This simply
is not so. The Moffitt court was faced with interpretation of a
broad constitutional free speech clause and specific legislative
rules. The court deferred to the legislature®s rule making power
only after limiting the case by observing:

We are not confronted with whether a statute

applies, rather ewe are asked to allow the

courts to determine when and how legislative

rules apply to members of the legislature.
Moffitt, 459 So. 2d at 1022. Thus the Moffitt court expressly
excluded from its holding the specific 1issue raised 1in the case
at bar.

Moreover, we have recognized the public nature of the
Open Meetings Act. In Alaska Community Colleges®™ Federation of
Teachers v. University of Alaska, 677 P.2d 836, 891 (Alaska 1984)
we stated that

[s]ection 312 makes <clear that the [Open
Meetings Act] exists primarily to advance the
interests of "the people of this state."
When the sunshine act is breached it is "the

-33-
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people®s right to remain informed”™ which sus-—
tains injury.

The Supreme Court in UnitedStates v. Smith, 286 U.S.
6, 33, 76 L. Ed. 954, 959 (1932) held that where the "construc—
tion to be given to the rules affects persons other than members
of the Senate, the question presented 1is of necessity a judicial
one." Smith, then, 1is moreanalogous to the current issue than
the other ca?.t3s cited by this court. 2 Whereas 1in Malone and
Abood the controversy was between members of the legislature, who
were parties to the rule making and enforcement proceedings, in
Smith the affected person was other than a member of the [United
States] senate and unable to personally participate in rectifying
the wrong done him. So it is in the current case. The affected
persons are not members of the legislature and 1in fact their
interests are at odds.with the legislature. Their only recourse
is to the courts which, as Smith suggests, should not decline to
decide these disputes.

Finally, 1t 1is observed that the doctrine of non-—
justiciability of 1i1ssues concerning legislative action "is
primarily a function of the separation of powers." Baker v.

Carr, 369 U.S. at 210, 7 L. Ed. 2d at 682. But, while the

2. The court distinguishes Smith on the ground
in Smith a specific individual was affected whereas 1in the case
at bar it is the right of the public that is affected. The court
does not explain the signficance of this distinction.
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separation of powers theory requires some deference by the ju-—

diciary to a coequal branch of government/ the theory originated

as a system of checks and balances on the power of each branch.
The 1line between when this court should act with deference and
when it should check the power of the legislature 1is not easily
drawn. However, "where the rights of persons who are not members
of the legislature are involved . . ./" Malone, 650 P.2d at 359,

this court should be more willing to defend those rights than it

3
shows itself to be today.

3. I do not believe that the constitutional 1issue
addressed in Part IV of the court®s opinion need be decided. The
clear policy mandate of the statute should be dispositive of the
issues presented 1in this case. This approach adheres "to the
doctrine of abstaining from answering constitutional questions
when other dispositive grounds exist."” Deubelbeiss v. C.F.E.C.,

689 P.2d 487, 491 (Alaska 1984) (Compton, J., concurring).
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2470 passage shall be entered in the journal I
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concurrent resolution, administrative regulations that do not reflect the
intent of the legislature. Administrative regulations are adopted by the
state administration to implement laws passed by the legislature by at
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least a majority vote. Under the existing provisions of the state consti-
tution, if the legislature believes that the regulation does not properly
implement the legislative intent, the legislature can overturn the regula-
tion only by passing a bill. Each bill passed by the legislature is sub-
ject to veto by the chief administrator, wo is the governor. When a bill
other than an appropriation bill is vetoed, the legislature nwy override
that veto only during a joint session of both legislative houses by an
affirmative vote of two-thirds of the membership. The difficulty in
achieving the necessary two-thirds veto override vote in opposition to the
governor and the governor's administration, the expense of special legisla-
tive sessions to address vetoes that occur after the adjournment of regular
legislative sessions, and the force of law that regulations enjoy, have
resulted in adverse effects on the public and thus have led the legislature
to propose this amendment

(b) In the preparation of its neutral summary under AS 15.58.020
(6)(C), the Legislative Affairs Agency shall consider the statement of
legislative intent contained in (a) of this section.

(c) In the preparation of the true and impartial summmary of the
amendrent under AS 15.50.020, the lieutenant governor or the director of
elections shall consider the statement of legislative intent contained in
(a) of this section.

* Sec. 3. The armendhrent proposed by this resolution shall be placed
before the voters of the state at the next general election in conformity
with art. XIII, sec. 1, Constitution of the State of Alaska, and the elec-

tion laws of the state.
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IN THE SENATE BY THE STATE AFFAIRS COMMITTEE
CS FOR SENATE JOINT RESOLUTION NO. 3 (State Affairs)
IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - FIRST SESSION
Proposing an amendment to the Constitu-

tion of the State of Alaska relating to
repeal of regulations by the legisla-

ture .
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article Il, Constitution of the State of Alaska, is amend-

ed by adding a new section to read:
SECTION 22. REPEAL OF REGULATIONS. The legislature may repeal a

requlation adopted by a state department or agency when the legisla-

ture believes that the re Blation does not reflect tne “intent of the

veAulafaon_i? in+twi led- e _ : .

Jawn CnT'E?emrep'eal of(rm'ee('reggulatlon is effective thirty days after the
Q.idop-h'o0 £contuVireyyQ . .. .

passage of a joint resolution by a majority vote of the membership of
0 . . . .

each house unless the(%l?ﬁytmrvesolutlon specifies a different effective

. A VenA X* cUall ~1
date | be entejrea fwww jgua\%l. end n paSSCUJ cUa

* Sec. 2. LEGISLATIVE INTENT. (a)The legislature in  proposing this
constri.tutional amendment to the people is seeking the ability to repeal, by
joint resolution, administrative regulations that do not reflect the intent
of the legislature. Administrative regulations are adopted by the state
administration to implement laws passed by the legislature by at least a
majority vote. Under the existing provisions of the state constitution, s
the legislature believes that the regulation does not properly implement
the legislative intent, the legislature can overturn the regulation only by
passing a bill. Each bill passed by thelegislature issubject to veto by
the chief administrator, who is thegovernor. When a bill other than an

appropriation bill is vetoed, the Ilegislature may override that veto only
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during a joint session of both legislative houses by an affirmative vote of
two-thirds of the membership. The difficulty in achieving the necessary
two-thirds veto override vote in opposition to the governor and the gover-
nor's administration, the expense of special legislative sessions to
address vetoes that occur after the adjournment of regular legislative
sessions, and the force of law that regulations enjoy, hove resulted in
adverse effects on the public and thus have led the legislature to propose

8 this amendment.
(b) In the preparation of its neutral summary under AS 15.58.020

9
10 (6)(C), the Legislative Affairs Agency shall consider the statement of
1 legislative intent contained in (a) of this section,

L (c) In the preparation of the true and impartial summary of the
B amendment under AS 15.50.020, the lieutenant governor or the director of

“ glections shall consider the statement of legislative intent contained in

B1a) of this section.

= * Sec. 3. The amendment proposed by this resolution shall be placed
Y hefore the voters of the state at the next general election in conformity
with art. XIII, sec. 1, Constitution of the State of Alaska, and the elec-

13
B tion laws of the state.
20
21
2
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RESOLUTIONS

RULE 49. RESOLUTIONS. (a) The only type of
instrument other than a bill or citation "authorized
under tnese lJniform Rules is a resolution. The types
and uses of resolutions are as follow?;

(1) A simple resolution is a formalized
notion passed by one house only and bearing the heading
"House Resolution™ or "Senate Resolution”. It may be
used to express the will, wish, view, opinion, sympa-
thy. or request of the house adopting it. The simple
resolution shall be used to establish a special commit-
tee. It does not require committee referral, three
readings, or a roll call vote. Approval of a simple
resolution requires a maicritv vote of the full member-
ship of the house.

2 A spec}?? resolution headed "House

SpecialResolution” or .unate Special Resolution” is
used onlyfor the purpose of expelling a member under
provisions of Sec. 12, Art. 1l, of the State Constitu-

tion. The special resolution requires a referral to
the Rules Committee, three readings, and a two-thirds
vote of the full membership of the house for approval.

<3) A concurrent resolutionis similar to
Che simple resolution but reflects the will, wish, view
or iecision of both houses speaking concurrently. It
Is used particularly to handle the internal business of
the legislature, e.g., adjournment of the legislature,
suspension and amendment of the Uniform Rules, request-
ing actiort of executive agencieo and interim commit-
tees, and fixing the time and place for joint assem-
blies. This resolution is also used for establishing
joint committees. This resolution does not require
comnLctee referralr three readings, or anything other
than approval of; a majority vote of the full membership
of each house unless otherwise required by the rules.

4 A special concurrentresolution is
employed to consider disapproval of art executive order
of the governor laid before the legislature under
provisions of Sec. 23, Art. 1ll, of the State Constitu-
tion. This resolution must be considered by a joint
committee and may be adopted by a majority vote of the
full membership of the legislature in joint session
without recourse to three readings.

(5) A joint resolution is the ment formal
type of resolution and is adopted by both houses and
then signed by the governor as a ministerial formality.
The joint resolution is treated in all respects as a
bill but it ia not subject to veto. It is wusually
reserved for addressees outside the state. Thi? reso-
lution is used mrfinly to express the view or wish of
the legislature to "the President, the Congress or
agencies of the United States Government or the govern-
ments of other states. It is required for proposing or

ratifying amendments to the U. S. Constitution, propos-
ing amendments to the State Constitution under pro-
visions of Sec. 1, Arc. XIIl, of the State Constitu-
tion, and for disapproval of local government boundary
changes recommended bv the Local Boundary Commission
under provisions of Sec. 12, Art. X. of the State
Constitution. Approval of a joint resolution reauires
a majority vote of 'she full membership of each house.

(b) AIll resolutions passed by one or both houses
are sent to the governor as a natter of information and
.or permanent filing with the lieutenant governor. The
lieutenant governor sends enrolled copies of loinc
resolutions to the federal and ocher state officers,
agencies and jurisdictions. The transmittal of copies
of all other resolutions to designated addressees is
the responsibility rf the Legislative Affairs Agencv.
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CONTINUATION of FISCAL NOTE ANALYSIS
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counting purposes. However, these costs are based on the
assumption that all candidates and issues will fit on three
ballot cards, which is the norm. It should be noted,
however that should the inclusion of this issue require a
4th ballot to be printed, the cost increase would have to be
calculated at 16 cents per ballot x approximately 320,000
voters. The total cost of printing the additional ballot
card would be $51.2.

Under these circumstances the fiscal note would be:

53.4
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