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S TA T E  A G E N C IE S§ 11120

A R T IC L E  9

Meetings [Added by Stats 1967 ch 1656 § 122-1
§ 11120 . Leg is la tive  find ing  and  d ec la ra tion ; O pen  p roceed ings; C ita tion  o f  a rtic le  
§ 11 .121 . "S ta te  b ody ”
§ 11121 .2 . A d d it io n a l de fin ition  o f  “ state b od y ”
§ 1 1121 .5 . A pp lic a b ility  to  o ffic ia l studen t body  o rg an iza tion s  
§ 1 1121 .7 . A d d it io n a l d e fin ition  o f  "s ta te  b o d y "
§ 11121 .8 . A d d it io n a l d e fin ition  o f  “ state  b od y ”
§ 1 1121 .9 . P ro v id in g  copy  o f  a rt ic le  to  m em bers c f  state  bod ies 
§ 1 1 1 2 2 . “ A c tion  taken ”
§ 11123 . R eq u ired  open and  pub lic  m eetings 
§ 11124 . P ro h ib ited  c ond itio n s  to  attendance 
§ 11124 .1 . R ec o rd in g  p roceed ings 
§ 11125 . N o tic e  o f  meeting
§ 11125 .1 . A genda  and  o th e r “ w ritin g ”  as pub lic  re c o rd ; In spec tion  
§ 11125 .2 . P u b lic  rep o rt o f  ac tion  taken regard ing  pub lic  em p loyee  
§ 11125 .5 . Em ergency  m eetings; N o tific a tio n  o f  m ed ia 
§ 1 1 1 2 6 . P e rm itted  c losed sessions 
§ 11126 .1 . M inu te  b o ok  o f  c losed  session 
§ 11126 .3 . S ta tem en t o f  reasons and a u th o r ity  fo r  c losed  session 
§ 11126 .5 . C le a rin g  ro om  w he re  m eeting w i lfu lly  in te rru p ted  
§ 11126 .7 . Fees
§ 11127 . S ta te  bodies sub ject to  a rt ic le  
§ 11128 . W h en  c losed sessions he ld  
§ 11129 . C on tinuance  o r  recon tinu ance  o f  hearing  
§ 11130 . C om m encem en t o f  action  
§ 1 1130 .5 . C osts  and  a tto rn ey  fees 
§ 11130 .7 . O ffenses
§ 1 1 1 3 1 . P ro h ib it io n  against use o f  ce rta in  fac ilities 

Cross References:Cancer Advisory Council exempt from conducting meetings open to public in accordance with this article: H  & S C  § 1702.Exclusion o f meetings o f board o f directors o f State Compensation Insurance Fund from provisions o f this article: Ins C  § 11770.5.Application o f provisions o f  this article to meetings o f Colorado River Board o f California: Wat C  § 12516.Required certificate, o f Colorado River Board o f California, that meetings were in accordance with provisions i f  this article: Wat C  § 12519.Collateral References:C a l Ju r  3d Public Housing § 22, Public Utilities § 23.Annotations:Validity, construction, and application o f statutes making public proceedings open to the public. 38 A L R 3 d  1070.
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M E E T IN G S § 11121

§ 11120. Legislative finding and declaration; Open proceedings; Cita­
tion of articleIt is the public policy of this state that public agencies exist to aid in the conduct of the people’s business and the proceedings of public agencies be conducted openly so that the public may remain in­formed.In enacting this article the Legislature finds and declares that it is the intent of the law that actions of state agencies be taken openly and that their deliberation be conducted openly.The people of this state do not yield their sovereignty to the agencies which serve them. The people, in delegating authority, do not give their public servants the right to decide what is good for the people to know and what is not good for them to know. The people insist on remaining informed so that they may retain control over the instru­ments they have created.This article shall be known and may be cited as the Bagley-Keene Open Meeting Act.Added Stats 1967 ch 1656 § 122; Am ended Stats 1980 ch 1284 § 4; Stats 1981 ch 968 § 4.

Amendments:1980 Amendment: Added the last paragraph.
1981 Amendment: Added ihe third paragraph.Cross References:Public policy that local agencies’ proceedings be conducted openly: § 54950.Collateral References:W itkin Procedure 2d p 1400.W itkin Summary (8th ed) p 3627.Attorney General's Opinions:51 Ops A tty  G en  201 (effect o f Drown A c t on meeting o f public body to discuss labor negotiations).Annotations-Validity, construction, and application o f statutes making public proceedings open to public. 38 A L R 3 d  1070.

N O T E S  O F  D E C I S I O N S
The Legislature intended that all state and local § 54950 el seq.; the State Act, Gov. Code. § 11120
agencies be included under the provisions of some ct seq.), unless expressly excluded. Torres v Board
open meeting act (the Brown Act, Gov. Code, of Comrs. (1979) £9 CA3d 545, 152 Cal Rptr 506.

§ 11121. “ State body”As used in this article “ state body” means every state board, or commission, or similar multimember body o/ the state which is required by law to conduct official meetings and every commission created by executive order, but does not include:485



I
§ 11121

f- "W. . $  "• V. \ f. J f
STATE AGENCIES(a) State agencies provided for it. Article VI of the California Consti­tution.(b) Districts or other local agencies whose meetings are required to be open to the public pursuant to the provisions of the Ralph M. Brown Act* Chapter 9 (commencing with Section 54950) of Fart 1 of Division 2 of Title 5 of this code.(c) State agencies provided for in Article IV of the California Consti­tution whose meetings are required to be open to the public pursuant to the Grun§ky-Burton Open Meeting Act, Sections 9027 et seq., of this code.(d) State agencies when they are conducting proceedings pursuant to Section 3596 of this code.(e) State agencies provided for in Section 1702 of the Health and Safety Code, except as provided in Section 1720 of the Health and Safety Code.(f) State agencies provided for in Section 11770.5 of the Insurance Code.Added Stats 1967 ch 1656 § 122; Am ended Stats 1980 ch 515 § 1; Stats 1981 ch 968 § 5. 

Amendments:1980 Amendment: Added “ and every commission created by executive order" after “ official meetings".1981 Amendment: (1) Substituted "state body" for “ state agency” ; (2) added “ : (a)";(3) substituted " . (b)" for “ nor” ; (4) added "the Ralph M . Brown A c t ,"  in subd(b); and (5) added subds (c)--(O'Cross References:Additional definitions: §§11121.2, 11121.7, 11121.8.Collateral References:Witkin Sum m ary (8th ed) p 3627.
N Q T E ij O F  D E C I S I O N S

A hous.ing authority created pursuant to Health & 
Saf. Code, § 34rOO et seq., is a “local agency" 
within the meaning of the Brown Act (Gov. Code, 
§ 54950 et seq.; open meetings) and is not a "state

agency'' within the scope of the Slate Agency 
Open Meeting Act (Gov. Code, § 11120 et seq.). 
Torres v Board of Cornrs'. (1979) 89 CA3d 545, 
152 Cal Rptr 506.§ 11121.2. Additional definition of “ state body”As used in this article, “ state body” also means any board, commis­sion, committee, or similar multimember body which exercises any authority of a stafe body delegated to it by that state body.Added Stats 1981 ch 968 § 5.2.§ 11121.5. Applicability to official student body organizations Under the provisions of this article, the official student body organiza-
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M E E T IN G S § 11121.9tion at any campus of the California State University and Colleges, or of the California Community Colleges, shall be treated in the same manner as a state body.Added Stats 1974 ch 1179 § 1, effective September 23, 1974; Amended Stats 1981 ch 968 §5 .3 .
Amendments:1981 Amendment: Substituted “ body" for "agency" at the end o f the section.Collateral References:C a l Ju r  3d Universities and Colleges § 108.

§ 11121.7. Additional definition of “state body”As used in this article, “state body”  also means any board, commis­sion, committee, or similar multimember body on which a member of a body which is a state body pursuant to Section 11121, 11121.2, or 11121.5 serves in his or her official capacity as a representative of such state body and which is supported, in whole or in part, by funds provided by the state body, whether such body is organized and operated by the state body or by a private corporation.Added Stats 1980 ch 1284 § 5; Amended Stats 1981 ch 968 § 6.
Amendments:

1981 Amendment: (1 ) Deleted "(a)" at the beginning o f the section; (2) substituted "bod y" for "agency" wherever it appears; (3) deleted former subd (b) (see now § 11121.8); (4) deleted former subd (c) (see now § 11125 subd (d); and (5) deleted fo/mcr subd (d) (see now § 11125 subd (c).
§ 11121.8. Additional definition of “state body”As used in this article, “ state body”  also means any advisory board, advisory commission, advisory committee, advisory subcommittee, or similar multimember advisory body of a state body, if created by formal action of the state body or of any member of the state body, and if the advisory body so created consists of three or more persons.Added Stats 1981 ch 968 § 7.Prior Law : § 11121.7 subd (b) as added by Stats 1980 ch 1284 § 5.
§ 11121.9. Providing copy of article to members of state bodiesEach state body shall provide a copy of this article to each member of the state body upon his or her appointment to membership or assumption of office.Added StaJs 1980 ch 1284 § Amended Stats 1981 ch 714 § 175, ch 968 § 7.1.
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Amendments:1981 Amendment: Substituted “ Each state body shall provide a copy o f this article to each member o f  the state body”  for “ A  copy o f this article shall be provided to each member o f  any state agency” .

• -t
§ 11121.9 S T A T E  A G E N C IE S

§ 11122. “ Action taken”As used in this article “ action taken” means a collective decision made by the members of a state body, a collective commitment or promise by the members of the state body to make a positive or negative decision or an actual vote by the members of a state body when sitting as a body or entity upon a motion, proposal, resolution, order or similar action.Added Stats 1967 ch 1656 § 122; Amended Stats 1981 ch 968 § 7.3.
Amendments:1981 Amendment: Substituted “ state body”  for “ state agency”  wherever it appears.

§ 11123. Required open and public meetingsAll meetings of a state body shall be open and public and all persons shaJJ be permitted to attend any meeting of a state body except as otherwise prt 'vided in this article.Added Stats 1967 ch 1656 § 122; Amended Stats 1981 ch 968 § 7.5.
P rio r Law :(a) Former § 15486, as added by Stats 1957 ch 2216 § 1.(b) Former § 15625, as added by Stats 1957 ch 2215 § 1.

Amendments:1981 Amendment: Substituted “ body”  for “ agency”  wherever it appears.
§ 11124. Prohibited conditions to attendanceNo person shall bi' required, as a condition to attendance at a meeting of a state body, to register his or her name, to provide other information, to complete a questionnaire, or otherwise to fulfill any condition precedent to his or her attendance.I f  an attendance list, register, questionnaire, or other similar docu­ment is posted at or near the entrance to the room where the meeting is to be held, or is circulated to persons present during the meeting, it shall state clearly that the signing, registering, or completion of the document is voluntary, and that all persons may attend the meeting regardless of whether a person signs, registers, or completes the document. \Added Stats 1967 ch 1656 § 122; Amended Stats 1981 ch 968 § 8.
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M E E T IN G S § 11125

1981 Amendment: (1) Amended the first paragraph by (a) substituting " N o  person shall be”  for “ A  member o f the public shall not be"; (b) substituting "state body" for “ state agency"; (c) substituting “ or her name, to provide" for “ name and"; and (d) adding “ or her”  before “ attendance" at the end; and (2) added the second paragraph.
Amendments:

§ 11124.1. Recording proceedingsAny person attending an open and public meeting of the state body shall have the right to record the proceedings on a tape recorder in the absence of a reasonable finding of the state body that such recording constitutes, or would constitute, a disruption of the pro­ceedings.Added Stats 1980 ch 1284 § 7; Amended Stats 1981 ch 968 § 9.
Amendments:1981 Amendment: Substituted "body”  for "agency" wherever it appears.

§ 11125. Notice of meeting(a) The state body shall provide notice of its meeting to any person who requests such notice in writing. Notice shall be given at least 10 days in advance of the meeting, and shall include the name, address, and telephone number of any person who can provide further infor­mation prior to the meeting, but need not include a list of witnesses expected to appear at the meeting. The notice requirement shall not preclude the acceptance of testimony at meetings, other than emer­gency meetings, from members of the public, provided, however, that no action is taken by the state body at the same meeting on matters brought before the body by members of the public.(b) The notice of a meeting of a body which is a state body as defined in Section 11121, 11121.2, 11121.5, or 11121.7, shall include a specific agenda for the meeting, which shall include the items of business to be transacted or discussed, and no item shall be added to the agenda subsequent to the provision of this notice.(c) The notice of a meeting of an advisory body, which is a state body as defined in Section 11121.8, shall include a brief, general description of the business to be transacted or discussed, and no item shall be added subsequent to the provision of the notice.(d) Notice of a meeting of a state body which complies with this section shall also constitute notice of a meeting of an advisory body of that state body, provided that the business to be discussed by the advisory body is covered by the notice of the meeting of the state body, provided that the specific time and place of the advisory body’s
489



meeting is announced during the open and public state body’s meeting, and provided that the advisory body’s meeting is conducted withina reasonable time of, and nearby, the meeting of the state body.(e) A  person may request, and shall be provided, notice pursuant to subdivision (a) for all meetings of a state body or for a specific meeting or meetings. In addition, at the state body’s discretion, a person may request, and may be provided, notice of only those meetings of a state body at which a particular subject or subjects specified in the request will be discussed.(f) A  request for notice of more than one meeting of a state body shall be subject to the provisions of Section 14911.Added Stats 1967 ch 1656 § 122; Am ended Stats 1973 ch 1126 § I; Stats 1975 ch 708 § 1; Stats 1979 ch 284 § 1, effective Ju ly  24, 1979; Stats 1981 ch 968 § 10.Prior Law: § 11121.7 subds (c)and (d), as added by Stats 1980 ch 1284 § 5.
Amendments:1973 Amendment: (1) Designated the former section to be subd (a); (2) amended subd (a) by (a) substituting “ one week”  for “ 24 hours"; (b) substituting “ one week’s "  for “ twenty-four (24) hours’" ; (c) deleting “ such as a natural disaster" after “ conditions,” ; and (d) substituting "this part" for “ Part 1 o f Division 3 o f Title 2 o f this code"; and (3) added subds (b) and (c).1975 Amendment: (1) Amended subd (a) by adding (a) "prepare an agenda for, and”  in the first sentence; (b) “ and shall include the agenda for" in the second sentence; and (c) the third sentence.1979 Amendment: (1) Deleted “ , as defined by published rule o f the agency adopted pursuant to the provisions o f Chapter 4.5 (commencing with Section 11371) o f this part”  at the end o f second sentence o f  subd (a); (2) added subd (b); and (3) tedesignated former subds (b) and (c) to be subds (c) and (d).1981 Amendment: (1) Substituted subd (a) for former subd (a) which read: "(a) The state agency shall prepare an agenda for, and provide notice of, its meeting to any person who requests such notice in writing. Notice shall be given at least one week in advance o f and shall include the agenda for the meeting, provided that emergency meetings may be held with less than one week’s notice when such meetings are necessary to discuss unforeseen emergency conditions. The agenda need not include a list o f any witnesses expected to appear at the meeting."; (2) substituted subd (b) for former subd (b) which read: "(b) Emergency meetings held for the purpose o f adopting emergency regulations pursuant to Section 11421 require no prior notice or agenda, except that the agency shall make a reasonable effort to contact any persons requesting notice pursuant to this section or Section 11423, or both."; (3) substituted subd (c) for former subd (c) which read: “ (c) Notice shall include the items o f business to be transacted, and no item shall be added to the agenda subsequent to the provisions o f such notice, absent unfore­seen emergency conditions, as provided in subdivision (a)."; (4) added subd (d);(5) redesignated the first sentence o f former subd (d) to be subd (e) and the second sentence to be subd (0; (6) amended subd (e) by substituting (a) “ a state body or" for “ the agency or only”  in the first sentence; (b) "state body’s”  for "agency’s"; and (c) "meetings o f a state body" for "agency meetings” ; and v6) substituted "a state body" for "an agency”  in subd (f).Cross References:Rules pertaining to meetings by Franchise Tax Doard: 18 C al Adm  Code § 17000.2.Rules pertaining to notice o f meetings o f State Energy Resources Conservation &  Development Commission: 20 C a l A d m  Code § 1103.

§ 11125 S T A T E  A G E N C IE S
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M E E T IN G S § 11125.1Collateral References:C a l Ju r  Jd  Public Utilities § 23.
§ 11125.1. Agenda and other “ writing”  as public record; Inspection(a) Notwithstanding Section 6255 or any other provisions of law, agendas of public meetings and other writings, when distributed to all, or a majority of all, of the members of a state body by  a member, officer, employee, or agent of such body for discussion or considera­tion at a public i *.- ting of such body, are public records under the California Public records Act (Chapter 3.5 (commencing with Sec­tion 6250) of Division 7 of Title 1) as soon as distributed, and shall be made available pursuant to Sections 6253 and 6256. However, this section shall not include any writing exempt from public disclosure under Section 6253.5, 6254, or 6254.7.(b) Writings which are public records under subdivision (a) and which are distributed prior to commencement of a public meeting shall be made available for public inspection upon request prior to commencement of such meeting.(c) Writings which are public records under subdivision (a) and which are distributed during a public meeting and prior to com­mencement of their discussion at such meeting shall be made available for public inspection prior to commencement of, and during, their discussion at such meeting.(d) Writings which are public records under subdivision (a) and which are distributed during their discussion at a public meeting shall be made available for public inspection immediately or as soon thereafter as is practicable.(e) Nothing in this section shall be construed to prevent a state body from charging a fee or deposit for a copy of a public record pursuant to Section 6257. The writings described in subdivisions (b), (c), and(d) are subject to the requirements of the California Public Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1), and shall not be construed to exempt from public inspection any record required to be disclosed by that act, or to limit the public’s right to inspect any record covered by that act. This section shall not be construed to be applicable to any writings solely because they are properly discussed in a closed session of a state body. Nothing in this article shall be construed to require a state body to place any paid advertisement or any other paid notice in any publica­tion.(f) “ Writing” for purposes of this section means “ writing” as defined under Section 6252.Added Stats 1975 ch 959 § 4; Amended Stats 1980 ch 1284 § 8; Stats 1981 ch 968 § 10.1.
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§ 11125.1 S TA T E  A G E N C IE S

Amendments:19S0 Amendment: Substituted the section for the former section vhich read: “ (a) Notwithstanding any other provision o f this chapter, agendas oil public meetings and copies o f  public documents, or summaries thereof, which arc: to be discussed or considered at a public meeting o f a state agency shall be mads: available to the public by the state agency prior to the commencement o f such mieeting; provided, however, that the slate agency may charge a reasonable fee, not to exceed the actual costs o f reproduction, for documents furnished pursuant to this subdivi­sion; and further provided that this section shall not include wriiitcn memoranda prepared for a state agency, or its members, by an attorney holding a fiduciary relationship to such agency."(b) A n y state agency shall publicly report al a subsequent public meeting any action taken, and any rollcall vote thereon, to appoint, employ, or dismiss a public employee arising out o f any executive session o f the state agency."1981 Amcndcnt: (1) Amended subd (a) by (a) substituting " b o d j"  for “ agency" wherever it appears; and (b) adding "C aliforn ia"; and (2) amended subd (e) by substituting (a) "body" for “ agency" wherever it appears; and (b) "be construed to be applicable to any writings solely because they are properly discussed in a closed session o f a" for "apply to any writings properly discussed in a closed session o f the" in the third sentence.§ 11125.2. Public report of action taken regarding publiic employee Any state body shall report publicly at a subsequent public meeting any action taken, and any rollcall vote thereon, to appoint, employ, or dismiss a public employee arising out of any closed session of the state body.Added Stats 1980 ch 1284 § 9; Amended Stats 1981 oh 968 § 10.3.Amendments:1981 Amendment: Substituted (1) "body" for “ agency" wherever it appears; and (2) “ report publicly" for "publicly report".§ 11125.5. Emergency meetings; Notification of mediaIn the case of an emergency situation involving matters upon which prompt action is necessary due to the disruption or threatened disruption of public facilities, a state body may hold am emergency meeting without complying with the 10-day notice requirement of Section 11125.For purposes of this section, “ emergency situation” means any of the following, as determined by a majority of the members of the state body during a meeting prior to the emergency meeting, or at the beginning of the emergency meeting:(a) Work stoppage or other activity which severely impairs public health, safety, or both.(b) Crippling disaster which severely impairs public health, safety, or both.(c) Difficulties with examinations for licensure which require immedi­ate attention.(d) Administrative disciplinary matters, including, but not limited to,492



M E E T IN G S § 11126consideration of proposed decisions and stipulations, and pending litigation, which require immediate attention.(e) Consideration of applications for licensure where a decision must be made in less than 10 days.(0 Consideration by a licensing agency of proposed legislation which requires immediate attention due to legislative action which may be taken prior to the next regularly scheduled meeting of <he agency, or due to time limitations imposed by law.However, newspapers of general circulation and radio or television stations which have requested notice of meetings pursuant to Section 11125 shall be notified by the presiding officer of the state body, or a designee thereof, one hour prior to the emergency meeting by tele­phone. In the event that telephone services are not functioning the notice requirements of this section shall be deemed waived, and the presiding officer of the state body, or a designee thereof, shall notify such newspapers, radio stations, or television stations of the fact of the holding of the emergency meeting, the purpose of the meeting, and any action taken at the meeting as soon after the meeting as possible.The minutes of a meeting called pursuant to this section, a list of persons who the presiding officer of the state body, or a designee thereof, notified or attempted to notify, a copy of the rollcall vote, and any actions taken at such meeting shall be posted for a minimum of 10 days in a public place as soon after the meeting as possible.Added Stats 1981 ch 968 § 11.
§ 11126. Permitted closed sessions(a) Nothing contained in this article shall be construed to prevent a state body from holding closed sessions during a regular or special meeting to consider the appointment, employment or dismissal of a public employee or to hear complaints or charges brought against such employee by another person or employee unless such employee requests a public hearing. As a condition to holding a closed session on the complaints or charges to consider disciplinary action or to consider dismissal such employee shall be given written notice of his or her right to have a public hearing rather than a closed session, which notice shall be delivered to the employee personally or by mail at least 24 hours before the time for holding a regular or special meeting. If  notice is not given, any disciplinary or other action taken against any employee at such closed session shall be null and void. The state body also may exclude from any such public or closed session, during the examination of a witness, any or all other wit­nesses in the matter being investigated by the state body. Following493



§ 11126 STA1 IE A G E N C IE S

th e  p u b l ic  h e a r in g  o r  c lo s e d  sess io n  th e  b o d y  m a y  d e lib e r a te  o n  th e  
d e c is io n  to  b e  r e a c h e d  in  a  c lo s e d  s e s s io n .
F o r  th e  p u rp o s e s  o f  t h is  s e c io n ,  t h e  te rm  “ e m p lo y e e "  s h a l l n o t 
in c lu d e  a n y  p e rs o n  w h o  is  e le c te d  to , o r  a p p o in t e d  to  a p u b l ic  o ff ic e  
b y , a n y  s ta te  b o d y ;  p r o v id e d , Ih ow e v e r , th a t o ff ic e rs  o f  th e  C a l i f o r n ia  
S ta te  U n iv e r s i t y  a n d  C o lle g e s  w h o  re c e iv e  c o m p e n s a t io n  fo r  t h e ir  
s e rv ic e s  o t h e r  th a n  p e r  d ie m  a n d  o r d in a r y  a n d  n e cessa ry  exp en se s  
s h a l l ,  w h e n  e n g a g e d  in  s u c h  c a p a c it y , b e  c o n s id e r e d  em p lo y e e s .
(b) N o t h in g  in  th is  a r t ic le  s h a l l b e  c o n s t r u e d  to  p r e v e n t  s ta te  b o d ie s  
w h ic h  a d m in is t e r  t h e  l ic e n s in g  o f  p e rs o n s  e n g a g in g  in  b u s in e s s e s  o r  
p ro fe s s io n s  f r o m  h o ld in g  c lo s e d  s e ss io n s  to  p r e p a re , a p p ro v e , g r a d e  o r  
a d m in is t e r  e x a m in a t io n s .
(c) N o t h in g  in  th is  a r t ic le  s h a l l b e  c o n s t r u e d  to  p r e v e n t  a n  a d v is o r y  
b o d y  o f  a  s ta te  b o d y  w h ic h  a d m in is t e r s  th e  l ic e n s in g  o f  p e rs o n s  
e n g a g e d  in  b u s in e s s e s  o r  p rd fe s s io n s  f r o m  c o n d u c t in g  a  c lo s e d  s e ss io n  
to  d is c u s s  m a t te r s  w h ic h  th e  a d v is o r y  b o d y  h a s  f o u n d  w o u ld  c o n s t i­
tu te  a n  u n w a r r a n t e d  in v a s io n  o f  th e  p r iv a c y  o f  a n  in d iv id u a l  l ic e n s e e  
o r  a p p l ic a n t  i f  d is c u s s e d  in  a n  o p e n  m e e t in g , p r o v id e d  t h a t  th e  
a d v is o r y  b o d y  d oes  n o t  in c lu d e  a  q u o r u m  o f  t h e  m em b e r s  o f  th e  s ta te  
b o d y  it a d v is e s . S u c h  m a tte rs  m a y  in c lu d e  r e v ie w  o f  a n  a p p l ic a n t ’s 
q u a l if ic a t io n s  fo r  l ic e n s u r e  a n d  a n  in q u ir y  s p e c if ic a l ly  re la te d  to  th e  
s ta te  b o d y ’s e n fo r c e m e n t  p r o g r a m  c o n c e r n in g  a n  in d iv id u a l  l ic e n s e e  o r  
a p p l ic a n t  w h e r e  th e  in q u ir y  o c c u r s  p r io r  to  th e  f i l in g  o f  a c iv i l ,  
c r im in a l ,  o r  a d m in is t r a t iv e  d is c ip l in a r y  a c t io n  a g a in s t  th e  l ic e n s e e  o r  
a p p l ic a n t  b y  th e  s ta te  b o d y .
(d) N o t h in g  in  th is  a r t ic le  s h a l l b e  c o n s t r u e d  to  p r o h ib it  a  s ta te  b o d y  
f r o m  h o ld in g  a  c lo s e d  sess io n  to  d e l ib e r a t e  o n  a  d e c is io n  to  b e  re a c h e d  
b a sed  u p o n  e v id e n c e  in t r o d u c e d  in  a p r o c e e d in g  r e q u ir e d  to  b e  
c o n d u c t e d  p u r s u a n t  to  C h a p t e r  5 ( c o m m e n c in g  w it h  S e c t io n  11500) o f  
P a r t  1, D iv is io n  3, T i t le  2 o f  th e  G o v e r n m e n t  C o d e  o r  s im i la r  
p r o v is io n  o f  la w .
(e) N o t h in g  in  t h is  a r t ic le  s h a l l b e  c o n s t r u e d  to  p r e v e n t  a n y  s ta te  
b o d y  f r o m  h o ld in g  a  c lo s e d  sess io n  to  c o n s id e r  m a tte rs  a f fe c t in g  th e  
n a t io n a l s e c u r it y .
(f) N o t h in g  in  t h is  a r t ic le  s h a l l b e  c o n s t r u e d  to  g ra n t  a r ig h t  to  e n te r  
a n y  c o r r e c t io n a l in s t it u t io n  o r  th e  g r o u n d s  o f  a c o r r e c t io n a l in s t it u ­
t io n  w h e r e  th a t  r ig h t  is  n o t  o t h e rw is e  g r a n te d  b y  la w , n o r  s h a l l 
a n y t h in g  i n  th is  a r t ic le  be  c o n s t r u e d  to  p r e v e n t  a s ta te  b o d y  f r om  
h o ld in g  a  c lo s e d  s e ss io n  w h e n  c o n s id e r in g  a n d  a c t in g  u p o n  th e  
d e t e rm in a t io n  o f  a  te rm , p a ro le , o r  re le a se  o f  a n y  in d iv id u a l  o r  o t h e r  
d is p o s it io n  o f  a n  in d iv id u a l  case , o r  i f  p u b l ic  d is c lo s u r e  o f  th e  s u b je c ts  
u n d e r  d is c u s s io n  o r  c o n s id e r a t io n  is  e x p re s s ly  p r o h ib it e d  b y  s ta tu te .
(g) N o t h in g  in  t h is  a r t ic le  s h a l l b e  c o n s t r u e d  to  p r e v e n t  a n y  c lo s e d  
se ss io n  to  c o n s id e r  th e  c o n f e r r in g  o f  h o n o r a r y  d eg rees , o r  g ifts ,
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M E E T IN G S § 11126donations and bequests which the donor or proposed donor has requested in writing to be kept confidential.(h) Nothing in this article shall be construed to prevent the Alcoholic Beverage Control Appeals Board from holding a closed session for the purpose of holding a deliberative conference as provided in Section 11125 of the Government Code.(i) Nothing in this article shall be construed to prevent the Trustees of the California State University and Colleges from holding closed sessions dealing with site selection for such state university and colleges.(j) Nothing in this article shall be construed to prevent the California Postsecondary Education Commission from holding closed sessions to consider matters pertaining to the appointment or termination of the Director of the California Postsecondary Education Commission.(k) Nothing in this article shall be construed to prevent the Franchise Tax Board from holding closed sessions for the purpose of discussion of confidential tax returns or data the public disclosure of which is prohibited by law, or from considering matters pertaining to the appointment or removal of the executive officer of the Franchise Tax Board.(1) Nothing in this article shall be construed to prevent the Board of Corrections from holding closed sessions when considering reports of crime conditions under the provisions of Section 6027 of the Penal Code.(m) Nothing in this article shall be construed to prevent the State Air Resources Board from holding closed sessions when considering the proprietary specifications and performance data of manufacturers.(n) Nothing in this article shall be construed to prevent a state body which invests retirement, pension, or endowment funds from holding closed sessions when considering investment decisions. For purposes of consideration of shareholder voting on corporate stocks held by the state body, closed sessions for the purposes of voting may be held only with respect to election of corporate directors, election of independent auditors, and other financial issues which could have a material effect on the net income of the corporation(o) Nothing in this article shall be construed to prevent a state body, or such boards, commissions, administrative officers, or other repre­sentatives as may properly be designated by law or by such state body, from holding closed sessions with its representatives in dis­charging its responsibilities under Chapter 10 (commencing with Section 3500) of Division 4 of Title 1 of this code as such sessions relate to salaries, salary schedules, or compensation paid in the form of fringe benefits. For the purposes enumerated in the preceding



§ 21126 S TA T E  A G E N C IE Ssentence, a state body may also meet with a state conciliator who has intervened in the proceedings.(p) Notwithstanding any other provision of law, any meeting of the Public Utilities Commission at which the rates of entities under the commission’s jurisdiction are changed shall be open and public.Nothing in this article shall be construed to prevent the Public Utilities Commission from holding closed sessions to deliberate on the institution of proceedings, or disciplinary actions against regulated utilities.(q) Nothing in this article shall be construed to prevent a state body from holding a close_ session to confer with legal counsel regarding pending litigation when discussion in open session concerning those matters would adversely affect or be detrimental to the public interest.(r) Nothing in this article shall be construed to prevent a state body which invests in retirement, pension, or endowment funds from holding closed sessions to confer with legal counsel regarding pending litigation, when discussion in open session concerning these matters would adversely affect, or be detrimental to, those funds. For pur­poses of subdivision (q) and this subdivision, litigation shall be considered pending when a complaint, claim or petition for writ of mandate has been filed, or the threat of litigation is imminent in the sound opinion of the state body.(s) Nothing in this article shall be construed to prevent the examining committee established by the Board of Forestry pursuant to Section 763 of the Public Resources Code from conducting a closed session to consider disciplinary action against an individual professional forester prior to the filing of an accusation against the forester pursuant to Section 11503.(t) Nothing in this article shal! be construed to prevent an adminis­trative committee established by the Board of Accountancy pursuant to Section 5020 of the Business and Professions Code from conduct­ing a closed session to consider disciplinary action against an individ­ual accountant prior to tfoa filing of an accusation against the accountant pursuant to Section 11503. Nothing in this article shall be construed to prevent an examining committee established by the Board of Accountancy pursuant to Section 5023 of the Business and Professions Code from conducting a closed hearing to interview an individual applicant or accountant regarding the applicant’s qualifica­tions.(u) Nothing in this article shall be construed to prevent a state body, as defined in Section 11121.2, from conducting a closed session to consider any matter which properly could be considered in closed session by the state body whose authority it exercises.(v) Nothing in this article shall be construed to prevent a state body,
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M E E T IN G S § 11126as defined in Section 11121.7, from conducting a closed session to consider any matter which properly could be considered in a closed session by the body defined as a state body pursuant to Section 11121, 11121.2, or 11121.5.(w) Nothing in this article shall be construed to prevent a state body, as defined in Section 11121.8, from conducting a closed session to consider any matter which properly could be considered in a closed session by the state body it advises.(x) Nothing in this article shall be construed to prevent the State Board of Equalization from holding closed sessions when considering matters pertaining to the appointment or removal of the executive secretary of the State Board of Equalization.Added Stats 1967 ch 1656 § 122; Amended Stats 1968 ch 1272 § I; Stats 1970 ch 346 §5 ; Slats 1972 ch 431 § 43. ch 1010 § 63, effective August 17, 1972, operative Ju ly  1, 1972; Stats 1974 ch 1254 § 1, ch 1539 § I; Stats 1975 ch 197 § 1. ch 959 § 5 ; Stats 1977 ch 730 § 5 , effective September 12, 1977; Stats 1980 ch 1197 § 1, ch 1284 § I I ;  Stats 1981 ch 180 § I, ch 968 § 12.
Amendments:1968 Amendment: Added the last paragraph.1970 Amendment: Substituted "State A ir  Resources" for “ M otor Vehicle Pollution Control" in the eleventh paragraph.1972 Amendment: Added the thirteenth paragraph.1974 Amendment: Added the last paragraph.1975 Amendment: (1) Am ended the first paragraph bj  deleting (a) “ officer or" after "a public", "against such” , and “ unless such” ; and (b) “ public officer" after "by another”  in the first sentence; and (c) "officer or" after "dismissal such" and “ against any" in the second and third sentence; (2) added the second paragraph;(3) substituted “ Employees’ "  for “ Employees" in the thirteenth paragraph; (4) added the sixteenth paragraph; (5) amended the seventeenth paragraph by deleting (a) "( I) "  after "deliberate on"; (b) "enforcem ent" after "institution o f ’; and (c) "or litigation or (2) decisions to be reached in matters for which public hearings have been held pursuant to the applicable provisions o f the Public Utilities C od e" at the end o f the paragraph.1977 Amendment: Added the tenth paragraph.1980 Amendment: (1) Substituted “ a closed" for “ an executive" and "closed" for “ executive" wherever it appears; (2) amended the second sentence o f the first paragraph by (a) adding "o r her" after “ notice o f his” ; '  id  (b) substituting "the employee" for “ him " after "delivered to"; (3) added the fourth paragraph; (4) added " , or from considering matters pertaining to the appointment or removal o f the executive officers o f the Franchise T ax Board" at the end o f the eleventh paragraph; (5) amended the sixteenth paragraph by (a) substituting "state" for "public" after “ body o f a "  near the beginning o f the paragraph; and (b) adding the second and third sentences; and (6) added the last two paragraphs. (As amended by Stats 1980, ch 1284, compared to the section as it read prior to 1980.This section was also amended by an earlier chapter, ch 1197. See G o v  C  § 9605.)1981 Amendment: In addition to adding subdivision designations, (1) substituted “ body" for "agency"  wherever it appears in subd (a); (2) substituted “ closed session" for "private meeting" in the fourth sentence o f subd (a); (3) substituted "bodies" for "agencies" in subd (b); (4) substituted "state body" for “ state agency" wherever it appears in subds (c H n O ; (5) added “ University and" and "university and" in subd (i); (6) deleted the former fourteenth paragraph which read: "N othing in this article shall be construed to prevent the Board o f Administration o f the Public Employees’ Retirement System from holding closed sessions when considering investment decisions."; (7) deleted the former fifteenth497



§ 11126 S T A T E  A G E N C IE S

paragraph which read: “ N othing in this article shall be construed to prevent the Teachers’ Retirement Board o f the State Teachers’ Retirement System from holding close..) sessions when considering investment decisions.” ; (8) added subd (n); (9) amended the first sentence o f subd (o) by (a) substituting “ a state body”  for “ the governing body o f  a state agency" after “ prevent"; (b) substituting "state body”  for "governing body”  before from holding"; and (c) deleting “ at any time" after "representatives"; (10) amended the second sentence o f  subd (o) by (a) substituting “ body" for "agency"; and (b ) deleting “ , providing a quorum o f the state agency is present”  at the end; (11) deleted the former last sentence o f subd(o) which read: "F o r purposes o f this paragraph, a state agency may not otherwise meet without using a designated representative, but it may appoint from its membership a member or members to act as its designated representa­tive, with whom it may meet in closed session."; (12) amended the second paragraph o f subd (p) by (a) adding “ o r" before "disciplinary"; and (b ) deleting " , or litigation" at the end; (13) added m bds (q) and (r); and (14) added subds (u)- (x). (As amended by Stats 1981, ch 968, compared to the section as it read prior to 1981. This section was also amended by an earlier chapter, ch 180. See G o v  C  §9605.)Cross References:Meetings o f representatives o f public agency and employee organization: § 3505.Franchise Tax Board: §§ 15700 et seq.State Personnel Board, holding executive sessions as provided by this section:§ 18653.Hearings o f Board o f Adm inistration o f Public Employees’ Retirement System: §20133.Executive sessions o f State Board o f  Accountancy: B &  P C  § 5017.A lcoholic Beverage Control Appeals Board: B &  P C  §§ 23075-23077.Hearings o f Teachers’ Retirement Board: Ed C  § 22217.Powers, duties, and functions o f Trustees o f California State University andColleges: Ed C  § 66606.Hearings o f State A ir  Resources Board: H  &  S C  § 41502.G ranting o f paroles by Board o f Prison Terms: Pen C  §§ 3040 et seq.Collateral References:Witkin Summary (8th ed) pp 3628, 3821.C a l Ju r  3d Adm inistrative L a v  § 204.N O T E S  O F  D E C I S I O N S
Under Gov. Code, § 18653, providing for meetings censed psychologist had illegally prescribed and
of the Slate Personnel Board, the Board is re- furnished dangerous drugs and engaged in sexual
quired to hold public hearings, but when the and other physical intimacies with three female
hearing has reached the decisional stage, it may patients, committee members and the hearing
hold an executive session for the sole purpose of office did not violate the requirements of Gov.
deliberating on the decision to be reached, and at Code, §§ 11120-11131, of open and public action
the conclusion of the executive session, the Board and deliberation by state agencies, by convening in
must reconvene the public hearing and make pub- executive sessions on six occasions during the
lie announcement of its decision. The provision in bearing, where it appeared that the objective in
Gov. Code, § 18653, authorizing the Board to hold conducting each of the sessions was to reach "a
executive sessions "as provided in" Gov. Code, decision . . . based upon evidence introduced" at
§ 11126, containing exceptions to the declared ,he hcaringi „  by Gov. Code, § 11126.
policy of public hearings was intend* to identify Moreover> thc subject maHer of j^ jo n  and
the exceptions in Gov. Code, § 18653, with those , , . . .. . . . f ,, , , ^
in Gov. Code, § 11126, and as so construed, the * e dec,s'°" d,scusscd at “ were f“lly P,aced °"
words "as provided in" are synonymous with "in ,*le record before each session, or afterward, or on
accordance with*' rather than being interpreted as b°th occasions in some instances, and thc accused
“only as provided in." California State Employees’ had the opportunity to examine and challenge
Asso. v State Personnel Board (1973) 31 CA3d each of the decisions made in executive session
1009, 108 Cal Rptr 57. and in fact did so. Cooper v State Board of
In a disciplinary hearing before the Psychology Medical Examiners (1975) 49 CA3d 931, 123 Cal
Examining Committee on allegations that a li- Rptr 563.498



M E E T IN G S § 11126.5§ 11126.1. Minute book of closed sessionThe state body shall designate a clerk or other officer or employee of the state body, who shall then attend each closed session of the state body and keep and enter in a minute book a record of topics discussed and decisions made at the meeting. The minute book made pursuant to this section is not a public record subject to inspection pursuant to the California Public Records Act (Chapter 3.5 (com­mencing with Section 6250) of Division 7 of Title 1), and shall be kept confidential. The minute book shall be available to members of the state body or, if a violation of this chapter is alleged to have occurred at a closed session, to a court of general jurisdiction. Such minute book may, but need not, consist of a recording of the closed session.Added Stats 1980 ch 17.84 § 12; Amended Stats 1981 ch 968 § 13.
Amendments:1981 Amendment: (1) Substituted “ body" for “ agency”  wherever it occurs; and (2) deleted “ wherein the state agency lies" at the end o f the third sentence.

§ 11126.3. Statement of reasons and authority for closed session Prior to holding any closed session, the state body shall state the general reason or reasons for the closed session, and cite the specific statutory authority, including the particular section and subdivision, or other legal authority under which the session is being held. In the closed session, the state body may consider only those matters covered in its statement. The statement shall be made as part of the notice provided for the meeting and of any order or notice required by Section 11129. Nothing in this section shall require or authorize the giving of names or other information which would constitute an invasion of privacy or otherwise unnecessarily divulge the particular facts concerning the closed session.Added Stais 1980 ch 1284 § 13; Amended stats 1981 ch 968 § 14.
Amendments:1931 Amendment: (1) Amended the first sentence by substituting (a) “ body" for "agency"; and (b) "specific statutory authority, including the particular section and subdivision," for "statutory” ; and (2) added "and o f any order or notice required by Section 11129" at the end o f the third sentence.

§ 11126.5. Clearing room where meeting wilfully interruptedIn the event that any meeting is willfully interrupted by a group or499



§ 11126.5 S T A T E  A G E N C IE Sgroups of persons so as to render the orderly conduct of such meeting unfeasible and order cannot be restored by the removal of individuals who are willfully interrupting the meeting the state body conducting the meetivg may order the meeting room cleared and continue in session. Nothing in this section shall prohibit the state body from establishing a procedure for readmitting an individual or individuals not responsible for willfully disturbing the orderly conduct of the meeting. Notwithstanding any other provision of law, only matters appearing on the agenda may be considered in such a se. sion. Representatives of the press or other news media, except those participating in the disturbance, shall be allowed to attend any session held pursuant to this section.Added Stats 1970 ch 1598 § 1; Amended Stats 1981 ch 968 § 15.
Amendments:1981 Amendment: (1) Substituted "the state body”  for " ,  the members o f the state agency”  in the first sentence; (2) substituted “ body”  for “ agency" in the second sentence; (3) added “ Notwithstanding any other provision o f law ," at the beginning o f the third sentence; and (4) deleted "D u ly  accredited" at thc beginning o f the last sentence.N o te — Stats 1970 ch 1598 also provides: § 3. T h e Legislature finds that it is in the public interest to allow duly accredited representatives o f  the press or other news media to attend sessions from which members o f the general public have been excluded by reason o f a willful disturbance.

§ 11126.7. FeesNo fees may be charged by a state body for providing a notice required by Section 11125 or for carrying out any provision of this article, except as specifically authorized pursuant to this article.Added Stats 1980 ch 1284 § 14; Am ended Stats 1981 ch 968 § 16.
Amendments:1981 Amendment: Substituted “ body for providing a notice required by Section 11125 or”  for “ agency".

§ 11127. State bodies subject to articleEach provision of this article shall apply to every state body unless the body is specifically excepted from that provision by law or is covered by any other conflicting provision of law.Added Stats 1967 ch 1656 § 122; Amended Stats 1981 cn 968 § 17.
Amendments:1981 Amendment: Substituted (1) "E ach  provision”  for “ The provisions"; (2) “ body" for “ agency”  wherever it appears; and (3) "from  that provision by law or is covered by any other conflicting provision o f law " for “ by law".
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M E E T IN G S § 11130

Each closed session of a state body shall be held only during a regular or special meeting of the body.Added Stats 1967 ch 1656 § 122; Amended Stats 1980 ch 1284 § 15; Stats 1981 ch 968 § 18. Amendments:
1980 Amendment: Substituted “ closed" for “ executive".1981 Amendment: Substituted (1) "Each closed session o f a state body" for "A ll closed sessions o f a state agency"; and (2) “ body" for "agency" at the end o f the section.Collateral References:Witkin Summary (8th ed) p 3628.§ 11129. Continuance or recontinuance of hearing Any hearing being held, or noticed or ordered to be held by a state body at any meeting may by order or notice of continuance be continued or recontinued to any subsequent meeting of' the state body which is noticed pursuant to Section 11125. A  copy of the order or notice of continuance shall be conspicuously posted on or near the door of the place where the hearing was held within 24 hours after the time of the continuance; provided, that if the hearing is continued to a time less than 24 hours after the time specified in the order or notice of hearing, a copy of the order or notice of continuance of hearing shall be posted immediately following the meeting at which the order or declaration of continuance was adopted or made.Added Stats 1967 ch 1656 § 122; Amended Stats 1981 ch 968 § 19.Amendments:
1981 Amendment: (1) Substituted "body" for "agency”  wherever it appears; and (2) added "w hich is noticed pursuant to section 11125”  at the end o f the firstsentence.§ 11130. Commencement of actionAny interested person may commence an action by mandamus, injunction, or declaratory relief for the purpose of stopping or preventing violations or threatened violations of this article or to determine the applicability of this article to actions or threatened future action by members of the state body.Added Stats 1967 ch 1656 § 122; Amended Stats 1969 ch 494 § 1; Stats 1981 ch 968 § 20.Amendments:1969 Amendment: (1) Deleted “ either”  after "an action"; (2) deleted “ or”  before “ injunction,"; (3) added “ or declaratory relief’ after "injunction,”  and (4) added "o r to determine the applicability o f this article to actions or threatened future action".1981 Amendment: Substituted "body" for “ agency" at the end o f the section.Cross References:Injunction: C C P  §§ 525 et seq.Declaratory relief: C C P  §§ 1060 et seq.Writ o f  mandate: C C P  §§ 1084 et seq.

§ 11128. When closed sessions held
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§11130 S T A T E  A G E N C IE S

N O T E S  O F  D E C I S I O N S
The legislative immunity from service of civil 
process conferred on legislators by Cal Const, art 
IV, § 14, applicable to the legislator-members of 
the State Advisory Commission on Indian Affairs, 
did not expose private citizens to abuse of govern­
mental power untrammeled by judicial restraint, 
and did not deny due process to plaintifTs seeking 
in a superior court to enforce a right conferred by 
state law to demand open meetings of state boards, 
where the commission itself was the only indis­
pensable party, the individual members were 
proper but not necessary parties, and plaintiffs’

inability to serve effective process on the legislator- 
members did not bar them from relief, and where 
the commission was advisory only, did not govern 
in the sense that it executed and administered the 
laws, had no power to impinge on the lives, liberty 
or property of private citizens, and its powers 
involved merely the interchange of information, 
the assemoling of data, and the formulation of 
proposals to be placed before the Legislature. 
Harmer v Superior Court (1969) 275 CA2d 345, 
79 Cal Rptr 855.

§ 11130.5. Costs and attorney feesA  court may award court costs and reasonable attorney’s fees to the plaintiff in an action • brought pursuant to Section 11130 where it is found that a state body has violated the provisions of this article. Such costs and fees shall be paid by the state body and shall not become a personal liability of any public officer or employee thereof.A  court may award court costs and reasonable attorney’s fees to a defendant in any action brought pursuant to Section 111 30 where the defendant has prevailed in a final determination of such action and the court finds that the action was clearly frivolous a.:d totally lacking in merit.Added Stats 1975 ch 959 § 6; Amended Stats 1981 ch 968 § 21.
Amendments:1981 Amendment: Substituted (1) "bo d y" for “ "gency" wherever it appears; and (2) “ attorney’s”  for “ attorney”  wherever it appears.

§ 11130.7. OffensesEach member of a state body who attends a meeting of such body in violation of any provision of this article, with knowledge of the fact that the meeting is in violation thereof, is guilty of a misdemeanor. Added Stats 1980 ch 1284 § 16; Amended Stats 1981 ch 968 § 22.
Amendments:1981 Amendment: Substituted "body”  for “ agency" wherever it appears.

§ 11131. Prohibition against use of certain facilitiesNo state agency shall conduct any meeting, conference, or other function in any facility that prohibits the admittance of any person, or persons, on the basis of race, religious creed, color, national origin, ancestry, or sex. As used in this section, “ state agency” means and
50 2



D IS C R IM IN A T IO N § 11136includes every state body, office, officer, department, division, bureau, board, council, commission, or other state agency.Added Stats 1970 ch 383 § 1; Am ended Stats 1981 ch 968 § 23.
Amendments:1981 Amendment: Added "b o d y ,”  in the second sentence.

A R T IC L E  9.5

D iscrim ination [Added by Stats 1977 ch 972 § 1.]
§ 11135. Prohibited discrim ination 
§ 11136. Hearing to determ ine vio lation 
§ 11137. Action to curtail state funding 
§ 11138. Adoption o f regulations
§ 11139. O ther prohibitions and sanctions; In terp retation  o f  artic le 
§ 11139.5. Standards and guidelines; C oord ination  o f  programs and activities§ 11135. Prohibited discriminationNo person in the State of California shall, on the basis of ethnic group identification, religion, age, sex, color, or physical or mental disability, be unlawfully denied the benefits of, or be unlawfully subjected to discrimination under, any program or activity that is funded directly by the state or receives any financial assistance from the state.Added Stats 1977 ch 972 § 1.Collateral References:C a l Ju r  3d C ivil Rights § 2.Law  Review Articles:Review o f Selected 1977 California Legislation. 9 Pacific L J  650.Mandatory retirement: Past, present and future o f  an anachronism. (1977) 5 West St U  L R  1.Annotations:Application o f state law to sex discrimination in employment. 87 A L R 3 d  93.Construction and effect o f state legislation forbidding job discrimination on account o f physical handicap. 90 A L R 3 d  393.Application o f state law to age discrimination in employment. 96 A L R 3 d  195.§ 11136. Hearing to determine violationWhenever a state agency that administers a program or activity that is funded directly by the state or receives any financial assistance from the state, has reasonable cause to believe that a contractor, grantee, or local agency has violated the provisions of Section 11135, or any regulation adopted to implement such section, the head of the state
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§ 9026. Standing committees; Appointment All standing committees of either the Senate or Assembly shall be appointed by the presiding officer of their respective house if tf* house by resolution or its rules does not direct otherwise.Enacted 1943.Prior Law : Form er Pol C  § 248, as added by Stats 1899 ch 129 § 1 p 165.Cross References:Join t Rules Com m ittee: § 9107.Engrossing and enrolling committee: § 9501.Appointm ent o f committees: Const A rt IV  § 11.Collateral References:42 C a l Ju r  3d Legislature § 17.72 A m  Ju r  2d States, Territories, and Dependencies §§ 44, 50.Legislative Counsel's Opinions:Powers o f Speaker o f  Assembly. 1961 A J  2255.§ 9027. Open and public proceedingsAll meetings of the Assembly and Senate and the committees and subcommittees thereof, and any conference committee, shall be open and public and all the proceedings shall be conducted openly so that the public may remain informed, except as otherwise provided in this article.All meetings of any conference committee shall be open to press representatives accredited by th:i Joint Rules Committee.Added Slats 1973 ch 1148 § 1; /.mended Stats 1974 ch 1230 § 1; Stats 1975 ch 959 § 2.
Amendments:1974 Amendment: A dded the second paragraph.1975 Amendment: Deleted (1) "o n  the budget”  after "com m ittee" in the first paragraph; and (2) “ other than that on the budget" after "committee”  in the second paragraph.Former Section: Form er § 9027, similar to present § 9126, was added by Stats 1949 ch 567 § 1 and repealed by Stats 1949 ch 1238 § 4.N o te — Stats 1973 ch  1148 also provides: § 7. This act shall be known and may be cited as the "Grunsky-Burton Open Meeting A c t ."Collateral References:42 C a l Ju r  3d Legislature § 15.C a l Digest o f Official Reports 3d Series, Legislature § 7.§ 9028. Public notice of meetingsAny such meetings at which the discussion or adoption of any proposed resolution, rule, regulation, or formal action occurs, or at which a majority or quorum of the body is in attendance, shall be held only after full and timely notice to the public as provided by the Joint Rules of the Senate and Assembly.Added Stats 1973 ch 1148 § 2 .
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M E E T IN G  A N D  O R G A N IZ A T IO N § 9 0 3 0
Former Section: Former §9028, similar to present §9126, was added by Stats 1949 ch 567 § 2 and repealed by Stats 1949 ch 1238 § 4.Collateral References:Cal Ju r  3d Legislature § 15.C al Digest o f Official Reports 3d Series, Legislature § 7.
§ 9029. Permitted executive sessionsNothing contained in this article shall be construed to prevent: the Assembly or the Senate or a committee or subcommittee thereof from holding executive sessions to consider the appointment of members to committees or to the chairmanship or vice chairmanship thereof, or to consider the appointment, employment or dismissal of a public officer or employee or to hear complaints or charges brought against such officer or employee, or an elected public official, or to consider matters relating to internal house management, or to consider assign­ment of bills to committee, or affecting the safety and security of the State Capitol or Members of the Legislature, its staff and employees, or the Members of the Assembly or the Senate from meeting privately in caucus with members of their own political party.Added Stats 1973 ch 1148 § 3; Amended Stats 1974 ch 1280 § 2; Stats 1975 ch 959 § 3.

Amendments:1974 Amendment: Added " , except as provided in Section 9027,"; (2) deleted a com m a after "legislative conference com m ittee"; and (3) added "a  conference com mittee" before "on thc budget,".1975 Amendment: Deleted " , or, except as provided in section 9027, a legislative conference committee other than a conference committee on thc budget, consist­ing o f  members o f both houses duly appointed and meeting to consider legislation when the first house refused to concur in amendments o f the second house" at thc end o f the section.Former Section: Former § 9029, similar to present §9127, was added by Stats 1949 ch 567 § 3 and repealed by Stats 1949 ch 1238 § 4.Collateral References:C al Ju r  3d Legislature § 15.Cal Digest o f Official Reports 3d Series, Legislature § 7.
§ 9030. Violation of section as misdemeanorEach Member of the Legislature who attends a meeting of the Assembly, the Senate, or any committee or subcommittee thereof, where action is taken in violation of Section 9027, with knowledge of the fact that the meeting is in violation thereof, is guilty of a misdemeanor.Added Stats 1973 ch 1148 § 4 .Former Section: Former § 9030, similar to present §9130, was added by Stats 1949 ch 567 § 4 and repealed by Stats 1949 ch 1238 § 4. 217



Co lla te ra l References:C i l  Ju r  3d Legislature § 13.C a l Digest o f Official Reports 3d Series, Legislature § 7 , Public Officers and Employees § 16.
§ 9031. Remedies against violationsAny interested person may commence an action by mandamus, injunction or declaratory relief for the purpose of stopping or prevent­ing violations or threatened violations of Section 9027 by Members of the Legislature or to determine the applicability of this chapter to actions or threatened future action of the Legislature.Added Stats 1973 ch 1148 § 5 .Collateral References:C al Ju r  3d Legislature § 15.C a l Digest o f  Official Reports 3d Series, Legislature § 7.
§ 9032. Severability and partial validityIf  any provision of this article, or the application thereof, to any person or circumstance is held invalid, the validity of the remainder of such article and the application of such provision to other persons and circumstances shall not be affected thereby.Added Stats 1973 ch 1148 § 6 .Collateral References:C al Ju r  3d Legislature § 15.

A R T IC L E  2.5

Legis lative Session After W ar or Enemy-Caused D isaster [Added by Stats 1st Ex Sess 1958 ch 75 § 1, operative November 4, 1958.]
§ 9035. “Disaster”
§ 9036. Special session; T im e; Place; Purpose 
§ 9037. Legislature convened in  special or general session; A uthority  
§ 9038. [Renumbered]Cross References:Filling vacancies caused by war: § 9004.Collateral References:Cal Ju r  3d Legislature § 13, M ilitary and Civil Defense § 54.C al Digest o f Official Reports 3d Series, § 7.A m  Ju r  2d States, Territories, and Dependencies § 59.
§ 9035. “Disaster”As used in this article, “ disaster” means a war or enemy-causedcalamity within this State, such as an attack by nuclear weapons.
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1986 (this section

s t r ic t s ;  sen- 
lb d is t r ic t s . A

sena to r ia l d is tr ic t , w hen  more th a n  one county  
sha ll co ns t itu te  the same, sha ll be composed o f 
con t iguous  co un t ie s , and  no co un ty  sh a ll be 
d iv id e d  in  crea ting  such senatoria l d istr icts . S e n ­
a to r ia l or rep resentative d is tr ic ts  com p r is in g  r.ot 
more than  one coun ty  m ay be d iv id ed  in to  sub- 
d is tr ic ts  from  t im e  to t im e  by law . Subd is tr ic ts  
sha ll be composed o f  contiguous terr itory  w it h in  
the d is tr ic t; and  the  ratios to popu la t io n  o f sen ­
ators or representatives, as the case m ay be, 
e lected from  the subd is tr ic ts , s ha ll be substan­
t ia lly  equa l w it h in  the d is tr ic t. [Constitution of 1859; 
Amendment proposed by HJ.R. No. 20,1953, and adopted by 
people Nov. 2,1954]

S e c t io n  8 . Q u a l i f i c a t io n  o f  S e n a to r s  a n d  
R e p r e s e n t a t iv e s .  N o  person sh a ll be a Senator 
or R epresen ta t ive  w ho  at the t im e  o f e le ctio n  is 
no t a c it iz e n  o f the U n ite d  States; no r anyone 
who has no t been for one year nex t preced ing  the 
e le c t io n  an  in h a b ita n t  o f the d is tr ic t from  w h ic h  
the Senato r or R epresen ta tive m ay  be chosen. 
H ow ever, for purposes o f  the general e lectio n  
next fo llow in g  the opera t ive  date o f an  ap po rt io n ­
m en t unde r sect ion  6 o f th is  A rt ic le , the person 
m ust have been an  in h a b ita n t  o f the d is tr ic t from  
January  1 o f the  year fo llow ing  the  reapportion- 
m en t to the date o f  the e lectio n . Senators and 
Representatives s ha ll be at least tw en ty  one years 
o f age. (Amendment proposed by H.J.R. 6, 1985, and 
adopted by people Nov. 4, 1986)

S e c t io n  9 . L e g is la t o r s  f r e e  f r o m  a r r e s t  
a n d  n o t  s u b je c t  to  c i v i l  p r o c e s s  i n  c e r t a in  
cases; w o r d s  u t t e r e d  i n  d e b a te . Senators and 
Representatives in  a ll cases, except for treason, 
fe lony, o r breaches o f  the peace, sh a ll be p r iv ­
ileged from  arrest d u r in g  the session o f the L eg is ­
la t iv e  Assemb ly , and  in  go ing  to and  re tu rn ing  
from  the same; and  sha ll n o t be sub ject to  any 
c iv i l  process d u r in g  th e  session o f the Leg is la tive  
A ssembly, nor d u r in g  the fifteen days next before 
the com m encem en t thereof: N o r  sh a ll a m ember 
for words uttered in  debate in  e ithe r house, be 
questioned  in  a ny  o ther p la ce .—

S e c t io n  10. R e g u la r  s e s s io n s  o f  th e  L e g ­
is la t iv e  A s s e m b lj\  T h e  sessions o f the  L eg is la ­
t iv e  A ssem b ly sha ll be he ld  b ie n n ia lly  a t the 
C a p ito l o f  the S ta te com m enc in g  on  the  second 
M onday  o f  September, in  the year e ighteen h u n ­
dred and  f ifty  e ig h t, a nd  on  the  same day o f every 
second year thereafter, un less a d iffe ren t day shan 
have been appo in ted  by  law .—

S e c t io n  10a. E m e r g e n c y  s e s s io n s  o f  th e  
L e g is la t iv e  A s s e m b ly . In  the  even t o f an em er­
gency the  Leg is la t ive  A ssem b ly sha ll be convened 
by the p re s id in g  officers o f bo th  Houses ut the 
C a p ito l o f  the S tate a t t im es  o ther th a n  required

by section 10 o f th is  A rt ic le  upon  the w r itten  
request o f the m a jo r ity  o f the members o f  each 
House to com m ence w it h in  five  days after rece ipt 
o f the m in im um  requis ite num ber o f requests. 
[Created through H.J.R. No. 28. 1975. and adopted by the 
people Nov. 2. 1976]

S e c t io n  11. L e g is la t iv e  o f f ic e r s ;  r u le s  o f  
p r o c e e d in g s ;  a d jo u r n m e n t s .  E a c h  house 
when assembled, sha ll choose its  ow n officers, 
judge o f the e lectio n , qua lif ica t io n s , and returns 
o f its own members; determ ine its  own ru les of 
proceed ing, and  s it upon its  own ad journm ents; 
but ne ither house sha ll w ith o u t the  concurrence 
o f the other, ad journ for m ore th an  three days, 
nor to any o ther p lace than  tha t in  w h ic h  i t  may 
be s itt in g .—

S e c t io n  12. Q u o r u m ;  f a i lu r e  to  e f f e c t  
o r g a n iz a t io n .  Tw o  th irds o f  each house sha ll 
constitu te a quorum  to do business, b u t a sm a lle r 
num ber may meet; ad journ from  day to day, and 
compel the attendance o f absent m embers. A 
quorum  be ing in  attendance, i f  e ith e r house fa il to 
effect an organ ization w it h in  the  firs t five days 
thereafter, the members o f the  house so fa ilin g  
sha ll be en t it led  to no com pensa tion  from  the  end  
o f the said five days u n t il a n  organ iza t io n  s ha ll 
have been effected.—

S e c t io n  13. J o u r n a l;  w h e n  y e a s  a n d  
n a y s  to  be  e n te r e d . E a ch  house sha ll keep a 
jo u rn a l o f its proceed ings.—T h e  yeas and  nays on 
any question , sha ll a t the request o f any two 
members, be entered, together w ith  th e  names o f 
the members dem and ing  the same, on  the journa l; 
prov ided  that on a m o tion  to  ad journ it  sha ll 
require one ten th  o f the members present to order 
the yeas, and nays.

S e c t io n  14. D e l ib e r a t io n s  to  b e  o p e n ; 
r u le s  to im p le m e n t  r e q u ir e m e n t .  T h e  d e lib ­
erations o f each house, o f com m ittees o f each 
house or jo in t  comm ittees and  o f com m ittees o f 
the who le , sha ll be open. E a ch  house sha ll adopt 
rules to im p lem en t the requ irem ent o f  th is  sec­
t io n  and the houses jo in t ly  s h a ll adopt rules to 
im p lem en t the requ irem ents o f  th is  section in  
any  jo in t  a c t iv ity  th a t the two houses m ay unde r­
take. [Amendment proposed by S.J.R. No. 36, 1973, and 
adopted by people Nov. 5, 1974; Amendment proposed by H. 
J. R. No. 29, 1977, and adopted by people May 23,1978]

S e c t io n  15. P u n is h m e n t  a n d  e x p u ls io n  
o f  m em b e rs . E ith e r  house m ay p u n is h  its  m em ­
bers for d isorderly behavior, a nd  m ay w ith  the 
concurrence o f two th irds , expe l a member; b u t 
no t a second t im e  for the same cause.—

S e c t io n  16. P u n is h m e n t  o f  n o n m e m ­
b e r s . E it h e r  hcuse , d u r in g  its  sess ion , m ay  
pun ish  by im p risonm en t, any person, n o t a mem-
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r RECORDS. REPORTS AND MPfiliNGS 192.630

items d ishonored  or w h ic h  created overdrafts, 
dollar vo lum e o f d ishonored  item s and item s 
which when pa id  created overdrafts, a statem ent 
exp la in ing any c red it arrangem ent between the 
financ ia l in s t itu t io n  and  the custom er to pay 
overdrafts, dates and  am ounts o f deposits and  
debits to a custom er’s account, the account bal- 
nice on such dates, a copy o f the custom er’s 
Signature card and  the dates the  account opened 
or closed. (1977 c.517 §8 (2). (3)|

192.590 C i v i l  l i a b i l i t y  f o r  v io la t io n  o f  
O R S  192.550 to  192.595; s ta tu s  o f  e v i ­
d ence o b t a in e d  i n  v io la t io n .  (1) A ny  customer 
who suffers any ascerta inab le loss as a result o f a 
w ilfu l v io la t io n  o f  O R S  192.550 to 192.595 by any 
person, m ay b r in g  an in d iv id u a l a c t io n  in  an 
appropriate court to recover actua l damages or 
.51,000, w h ichever is greater.

(2) A ny  custom er w ho suffers any ascerta ina­
ble loss as a resu lt o f a neg ligent v io la t io n  o f O R S
192.550 to 192.595 by any  person, m ay b ring  an  
in d iv id u a l a c t io n  in  an  appropr ia te  court to 
recover actua l damages.

(3) In  any successful a c t io n  to enforce c iv i l  
lia b ility  for v io la t io n  o f the p rov is io ns  o f O R S
192.550 to 192.595, the customer m ay recover the 
cost o f the a c t io n , together w ith  reasonable 
attorney fees at tr ia l and  on appea l as de term ined  
by the court.

(4) A n  ac t io n  to enforce any  p rov is io n  o f 
ORS 192.550 to 192.595 m ust be comm enced  
w ith in  two years after the date on  w h ic h  the 
v io la tio n  occurred.

(5) E v id en ce  ob ta ined  in  v io la t io n  o f O R S
192.550 to 192.595 is in adm iss ib le  in  any p ro ­
ceeding. [1977 c.517 §9; 1981 c.897 §41|

192.595 S e v e r a b i l i t y .  I f  any  p rov is io n  o f 
ORS 192.550 to  192.595 or the a p p lic a t io n  
thereof to any person or c ircum stance is he ld  
inva lid  for any reason, such in v a lid it y  sha ll n o t 
affect any other p ro v is io n  or a p p lic a t io n  o f O R S
192.550 to 192.595 w h ic h  can rem a in  in  effect 
w ithout the in v a lid  p rov is io n  o r a p p lic a t io n , and  
to th is  end the p rov is io ns o f O R S  192.550 to 
192.595 are severable. (1977 c.517 §10|

PUBLIC MEETINGS
192.610 D e f in i t io n s  f o r  O R S  192.610 

to 192.690. As used in  O RS  192.J10 to 192.690:
(1) “D e c is io n ” means any  d e te rm in a t io n , 

action, vote or f in a l d ispos it io n  upon a m o tion , 
Proposal, reso lu tion , order, o rd inance  or measure 
on w h ich  a vote o f  a govern ing body is requ ired , at 
any m eeting  at w h ic h  a quorum  is present.

(2) “E x e cu t iv e  session” means any m ee tin g  or 
p a rt o f a m ee tin g  o f a govern ing  body w h ic h  is 
closed to ce rta in  persons for de lib e ra tion  on cer­
ta in  matters.

(3) “G o ve rn in g  body” means the members o f 
any  p u b lic  body w h ic h  consists o f two or more 
members, w ith  the au tho r ity  to make dec is ions 
for or recomm endations to a p ub lic  body on 
p o lic y  or adm in is tra t io n .

(4) “P u b lic  body" m eans the state , an y  
reg iona l co u n c il, county , c ity  or d is tr ic t , or any 
m u n ic ip a l or p u b lic  co rpora tion , or any board , 
d epartm ent, com m iss ion , co un c il, bureau, c om ­
m ittee  or subcom m ittee or adv isory group or any 
o ther agency thereof.

(5) “M e e t in g ” means the conven ing  o f a gov­
e rn in g  body o f a p u b lic  body for w h ich  a quorum  
is requ ired in  order to make a dec is ion  or to 
d e lib e ra te  toward a dec is io n  on  any m atter . 
“M ee t in g ” does no t in c lude  any ons ite in spect io n  
o f  any pro ject o r program . “M ee t in g ” also does 
no t in c lu d e  the attendance o f members o f a 
govern ing  body a t any na t io n a l, reg iona l o r state 
assoc ia tion  to w h ic h  the p u b lic  body or the m em ­
bers belong . [1973 c.172 §2; 1979 c.644 §1)

192.620 P o l ic y .  T h e  Oregon form  o f gov ­
ernm en t requires an  in fo rm ed  p u b lic  aware o f the 
d e lib e ra t io ns  a nd  dec is ions o f govern ing bodies 
and  the in fo rm a t io n  upon  w h ic h  such dec is ions 
were made. I t  is the in te n t o f O R S  192.610 to
192.690 tha t decis ions o f  govern ing bod ies be 
arrived  a t open ly . |i973c.l72 §1]

192.630 M e e t in g s  o f  g o v e r n in g  b o d y  to  
b e  o p e n  to  p u b l ic ;  lo c a t io n  o f  m e e t in g s . (1) 
A ll m eetings o f the govern ing  body o f a p u b lic  
body sha ll be open to the p u b lic  and a ll persons 
sh a ll be p e rm itted  to a ttend  any m eeting  except 
as o therw ise prov ided  by O R S  192.610 to 192.690.

(2) N o  quorum  of a govern ing  body sha ll meet 
in  p r iva te  for the  purpose o f d ec id ing  on or 
d e lib e ra t in g  toward a dec is ion  on any m atter 
except as otherw ise prov ided  by O RS  192.610 to
192.690.

(3) A govern ing  body sha ll no t ho ld  a m ee tin g  
at any p lace where d is c r im in a t io n  on the basis o f 
race, creed, co lor, sex, age or na tio na l o r ig in  is 
practiced . H ow ever, the fact th a t organ izations 
w ith  restricted m em bersh ip  ho ld  meetings a t the 
p lace sha ll n o t restrict its  use by  a p u b lic  body i f  
use o f the  p lace by u restricted m em bersh ip  
o rgan iza t io n  is not the p r im a ry  purpose o f the 
p lace or its  p redom inate use.

(4) M ee t in g s  o f the govern ing body o f a 
p u b lic  body sh a ll be he ld  w it h in  the geograph ic 
boundaries over w h ic h  the  p u b lic  body has ju r is ­
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d ic t io n , o r a t the adm in is tra t iv e  headquarters o f 
the p u b lic  body or at th e  o ther nearest p ra c t ica l 
'ocation. T r a in in g  sessions m ay be he ld  outs ide 
the ju r is d ic t io n  so long  as no d e lib e ra tions  toward 
a dec is ion  are in vo lv ed . A  jo in t  m eeting  o f tw o or 
more govern ing  bodies sha ll be he ld w it h in  the 
geograph ic boundaries over w h ic h  one o f the 
pa rt ic ip a t in g  p u b lic  bod ies has ju r is d ic t io n  or at 
the nearest p ract ica l lo ca t io n . M eetings m ay be 
he ld in  lo ca tio ns o ther th an  those described in  
th is  subsection in  the even t o f an actua l em er­
gency necess ita ting  im m ed ia te  ac tion . T h is  sub ­
section does no t app ly  to the Oregon S tate B ar 
u n t i l D ecem ber 31,1980. f 1973 c.172 §3:1979 c.G44 §2|

1 9 2 . 6 4 0  P u b l i c  n o t i c e  r e q u i r e d ;  s p e c i a l  
n o t i c e  f o r  e x e c u t i v e  s e s s i o n s ,  s p e c i a l  o r  
e m e r g e n c y  m e e t in g s .  ( 1 )  T h e  govern ing  body 
o f a p u b lic  body sha ll p rov id e  for and g ive p u b lic  
no tice , reasonab ly ca lcu la ted  to g ive actua l no t ice  
to interested persons in c lu d in g  news m ed ia  w h ic h  
have requested no t ice , o f the t im e  and  p lace for 
h o ld in g  regu lar m eetings. T h e  no tice  sh a ll also 
in c lude  a lis t  o f the p r in c ip a l subjects a n t ic ip a te d  
to be cons idered a t the m eeting , bu t th is  requ ire ­
m en t sha ll n o t l im it  the  a b il it y  o f a govern ing  
body to cons ider a d d it io n a l subjects.

(2) I f  an execu tive session on ly  w i i l be he ld , 
the no t ice  sh a ll be g iven  to the members o f the 
govern ing  body, to the general p u b lic  a nd  to news 
m ed ia w h ic h  have requested no tice , s ta t ing  the 
spec ific p ro v is io n  o f law  au th o r iz in g  the execu ­
t iv e  session.

(3) N o  spec ia l m ee tin g  sh a ll be he ld  w ith o u t 
a t least 24 hours ’ no t ice  to the  members o f the 
govern ing  body , the news m ed ia  w h ic h  have 
requested no tice  and the  general p u b lic . In  case o f 
an  actua l emergency, a m ee ting  may be he ld  upon  
such no tice  as .is appropr ia te  to the c ir c um ­
stances, b u t the m inu tes  for such a m eeting  sha ll 
describe the emergency ju s t ify in g  less th an  24 
hours’ no t ice . 11973 c.172 §4; 1979c.G44 §3; 1981 c.182 §I|

1 9 2 . 6 5 0  W r i t t e n  m in u t e s  r e q u i r e d ;  
c o n t e n t ;  c o n t e n t  o f  m in u t e s  f o r  e x e c u t i v e  
s e s s i o n s .  (1 )  T h e  govern ing  body o f a p u b lic  
body sha ll p rov ide  for the tak ing  o f w r itte n  m in ­
utes o f a ll its m eetings. N e ith e r  a fu ll transcr ip t 
nor a record ing o f the m ee tin g  is required , except 
as otherw ise p rov ided  by law , bu t the w r itte n  
m inu tes  m ust g ive a true ref lection  o f the  matters 
discussed at the m eeting  and  the v iew s o f the 
pa rtic ip an ts . A ll m inu tes  sha ll be ava ilab le  to the 
p u b lic  w it h in  a reasonable t im e  after the m eeting , 
and  sha ll in c lu d e  at least the fo llow ing  in fo rm a ­
tion:

(a) A ll m embers o f the govern ing  body p re ­
sent;

(b) A l l m o t io n s , p roposa ls , r e s o lu t io i 
orders, ord inances and  measures proposed ai 
th e ir  d ispos ition;

(c) T h e  results o f a ll votes and, except t 
p u b lic  bod ies cons is t ing  o f more than  25 mei 
bers unless requested by a m ember o f tha t boc 
the vote o f each m ember by name;

(d) T h e  substance o f  any d iscuss ion on a> 
matter; and

(e) Sub ject to O R S  192.410 to 192.505 rel; 
ing  to p u b lic  records, a reference to any docume 
d iscussed a t the m eeting  but such reference sh 
n o t affect the status o f the docum en t under O I 
192.410 to 192.505.

(2) M inu tes  o f executive sessions sha ll I 
kept in  accordance w ith  subsection (1) o f th 
sect ion . However, the m inu tes o f a hearing  he 
under O R S  332.061 sha ll co n ta in  o n ly  the matt 
ia l n o t excluded under O R S  332.061 (2). Inste. 
o f w r itten  m inutes , a record o f any executi 
session may be kept in  the form  o f a sound tai 
record ing  w h ic h  need no t be transcribed un le  
otherw ise prov ided by law . M a te r ia l the d i 
c losure o f w h ic h  is in cons is ten t w ith  the purpo 
for w h ic h  a m ee tin g  under O R S  192.660 
au thor ized  to be he ld m ay be excluded frr 
d is c lo su re . H ow eve r , e x c lu ded  m a te r ia ls  a 
au tho r ize  ■> to be exam ined  p r iva te ly  by a court 
any legal Action and  the court sha ll determ ii 
th e ir  a dm is s ib ility . |1973 c.172 §5; 1975 c.664 §1; 19 c.644 §4]

1 9 2 . 6 6 0  E x e c u t i v e  s e s s i o n s  p e rm i t t c  
o n  c e r t a i n  m a t t e r s ;  p r o c e d u r e s ;  n e v  
m e d i a  r e p r e s e n t a t i v e s ’ a t t e n d a n c e ;  l im i t
(1) N o th in g  con ta ined  in  O RS  192.610 to 192.6! 
s ha ll be construed to prevent the govern ing bo< 
o f a p u b lic  body from  ho ld in g  execu tive sessi< 
d u r in g  a regular, specia l or emergency m ee tir 
after the  p res id ing  o fficer has id e n t if ie d  tl 
a u tho r iza t io n  under O R S  192.610 to 192.690 f  
the h o ld in g  o f such executive session. Execu ti' 
session may be held:

(a ) T o  consider the em p loym ent o f a pub! 
o ff ice r , em p loye , sta ff m em ber or in d iv id u  
agent. T h e  exception con ta ined  in  th is  paragrai 
does no t app ly  to:

(A) T h e  f i l l in g  o f a vacancy in  an e lecti 
office.

(B) T h e  f i l l in g  o f a vacancy on any pub i 
com m ittee , com m iss ion  or o ther adv isory grouj

(C) T h e  cons idera tion  o f genera! em p loym e i 
po lic ies .

(D) T h e  em p loym ent of the ch ie f execu ti1 
officer, other p u b lic  officers, employes and sta
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members of any  p u b lic  body unless the vacancy  in  
that office has been advertised, regu larized p ro ­
cedures for h ir in g  have been adopted by the 
pub lic  bodj' and  there has been o p p o rtu n ity  for 
p ub lic  in p u t in to  the em p lo ym en t o f such an 
officer. However, th e  standards, c r ite r ia  and  p o l­
icy d irectives  to be used in  h ir in g  c h ie f  execu tive  
officers sha ll be adopted by the  govern ing  body in  
meetings open to the p u b lic  in  w h ic h  there has 
been op po rtu n ity  for p u b lic  com m en t.

(b) T o  cons ider the d ism issa l o r d is c ip l in in g  
of, o r to hear com p la in ts  or charges b rought 
against, a p u b lic  o fficer, em p loye , staff m em ber or 
in d iv id u a l agent, un less such  p u b lic  o ff ice r , 
em p loye , s ta f f m em be r o r in d iv id u a l ag en t 
requests an open hearing .

(c) T o  cons ider matters p e r ta in in g  to the 
functio n  o f the m ed ica l staff o f a p u b lic  hosp ita l 
licensed pursuant to O R S  441.015 to 441.063, 
441.085, 441.087, 441.990 (3). 442.320 and  
442.340 in c lu d in g , b u t not lim ite d  to, a ll c l in ic a l 
com m ittees , execu t ive , creden tia ls , u t i l iz a t io n  
review , peer rev iew  com m ittees and a ll o ther 
matters re la t ing  to m ed ica l com petency in  the 
hosp ita l.

(d) T o  co nduct d e lib era tions w ith  persons 
designated by the govern ing  body to carry on 
labor negotia tions .

(e) T o  conduct d e lib era tions w ith  persons 
designated by the govern ing  body to negotia te 
real p roperty  transactions .

(0 T o  cons ider records th a t are exem pt by 
law from  p u b lic  in spect io n .

(g) T o  co n s id e r p r e lim in a ry  n eg o t ia t io n s  
in v o lv in g  m atters o f  trade or c o m n e ic e  in  w h ic h  
the govern ing  body is in  com p e t it io n  w ith  gov­
e rn ing  bod ies in  o ther states or nations .

(h) T o  consu lt w ith  counse l co n ce rn in g  the 
legal rights and  duties o f a p u b lic  body w ith  
regard to cu rren t lit ig a t io n  or lit ig a t io n  lik e ly  to 
be filed .

(i) T o  rev iew  and  eva luate , pursuant to s tan ­
dards, c r ite r ia  and  po licy  d irectives  adopted by 
the govern ing  body, the employm ent-re la ted pe r­
formance o f the  c h ie f  execu tive o fficer o f any 
p u b lic  body, a p u b lic  officer, em p loye or staff 
m ember unless the person whose perform ance is 
be ing rev iewed and  eva luated requests an  open 
hearing . T h e  standards, c r ite r ia  and  po licy  d ire c ­
tives to be used in  eva lua ting  c h ie f execu tive  
officers sha ll be adopted by the govern ing  body in  
meetings open to the p u b lic  in  w h ic h  t .e  has 
been o p po rtu n ity  for p u b lic  com m en t. execu­
tive session for purposes o f e va lu a t ii c h ie f  
execu tive o fficer or o ther officer, employ,, o r staff

m ember sha ll no t in c lu d e  a general e va lua t io n  o f 
an agency goal, ob jective or opera t ion  or any 
d irect ive  to personne l co ncern ing  agency goals, 
ob jectives , operations or programs.

(j) T o  carry on nego tia tions unde r O R S  chap ­
ter 293 w ith  pr iva te  persons or businesses regard­
ing  proposed a cqu is it io n , exchange or liq u id a t io n  
o f p u b lic  investm ents.

(2) Labor negotia tions m ay be conducted  in  
executive session i f  e ithe r s ide o f the negotiators 
requests closed meetings. N o tw ith s ta n d in g  O RS  
192.640, subsequent sessions o f the negotia tions 
may con tin ue  w ith o u t further p u b lic  notice .

(3) Representatives o f the  news m ed ia  sha ll 
be a llow ed to a ttend  executive sessions o ther than 
those he ld  under paragraph (d) o f subsection (1) 
o f th is  section re la t ing  to labor nego tia t io ns or 
executive session he ld  pu rsuant to O R S  332.061 
(2) b u t the govern ing  body may requ ire tha t 
spec ified in fo rm a t io n  sub ject o f the executive 
session be und isclosed .

(4) N o  executive session m ay be he ld  for the 
purpose o f tak ing  any f in a l a c t io n  o r m ak ing  any 
f in a l dec is ion . (1973 c. 172 §6; 1975 c.6G4 §2; 1979 c.644 55; 
1981 c.302 §1; 1983 c.453 §1; 1985 c.G57 §2|

192.670 M e e t in g s  b y  m e a n s  o f  t e le ­
p h o n ic  o r  e le c t r o n ic  c o m m u n ic a t io n .  (1) 
A ny m eeting , in c lu d in g  an execu tive  session, o f a 
govern ing  body o f a p u b lic  body w h ic h  is he ld  
through the use o f te lephone or o ther e lectron ic 
c om m un ica t io n  sha ll be conducted in  accordance 
w ith  O R S  192.610 to 192.690.

(2) W hen  te le p ho ne  o r o th e r  e le c tro n ic  
means o f com m un ica t io n  is used and  the m eeting  
is no t an  executive session, the govern ing  body o f 
the p u b lic  body sha ll make ava ilab le  to the p u b lic  
at least c p lace where the p u b lic  can lis ten  to 
the com m un ica t io n  at the t im e i t  occurs by 
means o f speakers or o ther devices. T h e  p lace 
p rov ided  may be a p lace where no m em ber o f the 
govern ing  body o f the p u b lic  body is present. 11973 
c.172 §7; 1979 c.361 §1)

192.680 E n f o r c e m e n t  o f  O R S  192.610 
to  192.690; e f f e c t  o f  v io la t io n  o n  v a l id i t y  o f  
d e c is io n  o f  g o v e r n in g  b o d y ;  l i a b i l i t y  o f  
m em b e r s . (1) A ny  person affected by a dec is ion  
o f a govern ing  body o f a p u b lic  body may com ­
m ence a su it in  the c ir c u it court for the  coun ty  in  
w h ic h  the govern ing  body o rd in a r ily  meets, for 
the purpose o f requ ir ing  com p lia n ce  w ith , o r the 
p re ve n t io n  o f v io la t io n s  o f  O R S  192.610 to
192.690, by members o f the govern ing  body , or to 
determ ine the a p p lic a b ility  o f O R S  192.610 to
192.690 to matters or dec is ions o f the  govern ing 
body. T h e  court may order such equ itab le  re lie f as
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i t  deems appropr ia te  in  the circum stances. A 
d e c is io n  sha ll n o t be vo ided  i f  o ther equ itab le 
re lie f  is ava ilab le . T h e  court m ay  order paym ent 
to  a successful p la in t if f  in  a s u it  brought under 
th is  section o f reasonable a tto rney fees at tr ia l 
a n d  on appeal, by the govern ing  body, or p u b lic  
body  o f w h ic h  it  is a pa rt or to w h ic h  it  reports.

(2) I f  the court makes a f in d in g  tha t a v io ­
la t io n  o f O RS  192.610 to 192.690 has occurred 
u nd e r subsection (1) o f th is  sect ion  and  that the 
v io la t io n  is the resu lt o f w ilfu l m isconduct by any 
m em ber or members o f  the govern ing  body, tha t 
m em ber or m embers sha ll be jo in t ly  and  severally 
lia b le  to the govern ing  body or the  p u b lic  body o f 
w h ic h  it  is a pa rt for the  am oun t pa id  by the body 
u nd e r subsection (1) o f  th is  sect ion .

(3) T h e  p rov is io ns  o f th is  secl;_n sha ll be the 
exc lu s ive  remedy for an alleged v io la t io n  o f O R S  
192.610 to 192.690. [I973c.l72§8; 1975c.664 §3; 1979 c. 
644 §6; 1981 c.897 §42; 1983 c.453 §21

192.690 E x c e p t io n s  to  O R S  192.610 to
192.690. (1) O R S  192.610 to  192.690 sha ll no t 
a p p ly  to the d e lib e ra t io n s  o f th e  State Board o f 
Paro le , the State B a n k in g  Board , the P sych ia tr ic 
S e cu r ity  R ev iew  Board , o f state agencies c o n ­
d u c t in g  hearings on  contested cases in  accord­
ance  w ith  the p rov is io ns  o f O R S  183.310 to 
183.550, the rev iew  by the W orkers ’ Com pensa ­
t io n  Board o f s im ila r  hearings on  contested cases, 
m eetings o f the state lawyers assistance c om m it­
tees, the loca l lawyers assistance comm ittees in  
accordance w ith  the p rov is io ns  o f O R S  9.545 and 
th e  peer rev iew  com m ittees in  accordance w ith  
th e  prov is io ns o f O R S  441.055 or to any  ju d ic ia l 
proceed ing .

(2) Because o f the grave risk to p u b lic  hea lth  
a n d  safety tha t w ou ld  be posed by m isappropr ia ­
t io n  or m is ap p lica t io n  o f in fo rm a t io n  considered 
d u r in g  such rev iew  and  approva l, O R S  192.610 to
192.690 sha ll no t app ly  to rev iew  and  approva l o f 
secu r ity  programs by the Energy  F a c ilit y  S it in g  
C o u n c il pursuant to O R S  469.530 (3). [1973 c.172 
§9; 1975 c.606 §4 lb; 1977 c.380 §19: 1981 c.354 §3; 1983 c.617 
§4; 1987 c.850 §3|

192.695 P r im a  f a c ie  e v id e n c e  o f  v io ­
la t io n  r e q u ir e d  o f  p la in t i f f .  In  any su it com ­
m enced under O R S  192.680 (1), the p la in t if f  sha ll 
be requ ired to present p r im a  fac ie  ev idence o f a 
v io la t io n  o f O R S  192.610 to 192.690 before the 
gove rn ing  body sha ll be requ ired to prove tha t its 
acts in  d e lib e ra t in g  toward a dec is ion  com p lied  
w it h  the law . W hen  a p la in t if f  presents p r im a  
fa c ie  evidence o f a v io la t io n  o f the  open meetings 
law , the burden to prove tha t the prov is ions o f 
O R S  192.610 to 192.690 were com p lie d  w ith  sha ll 
be o n  the govern ing body. (1981 c.892 §97d|

Note; 192.695 was enacted into law hy the Legislative 
Assembly but was not added to or made a pan of ORS 192.610 
to 192.990 by legislative action. See Preface to Oregon Revised 
Statutes for further explanation.

192.710 S m o k in g  in  p u b l ic  m e e t in g s  
p r o h ib it e d .  (1) N o  person sha ll smoke or carry 
a n y  ligh ted  sm ok ing  in s trum en t in  a room where 
a p u b lic  m eeting  is be ing  he ld  or is to con t in ue  
a fter a recess. F o r purposes o f th is  subsection , a 
p u b lic  m eeting  is  be ing he ld  from  the tim e the 
agenda or m eeting  no tice  ind ica tes the m eeting  is 
to comm ence regardless o f the tim e it  actua lly  
commences.

(2) As used in  th is  section:
(a) “P u b lic  m eeting” means any regular or 

spec ia l p u b lic  m eeting  or hear ing  o f a p u b lic  body 
to exercise or adv ise in  the exercise o f any power 
o f  governm en t in  b u ild in g s  or rooms rented , 
leased or owned by the S tate o f  Oregon or by any  
coun ty , c ity  or o ther p o lit ic a l subd iv is io n  in  the  
state regardless o f w hether a quorum  is present o r 
is required .

(b) “P ub lic  body” means the state or any  
departm en t, agency, board or com m iss ion  o f the  
state or any coun ty , c ity  or o ther p o lit ic a l sub ­
d iv is io n  in  the state.

(c) “Sm ok ing  instrum ent" means any cigar, 
cigarette , p ip e  or o ther sm ok ing  equ ipm ent. [1973 
c.168 §1; 1979 c.262 §1|

F IN A N C IA L  IN S T I T U T IO N  R E C O R D  
D IS C L O S U R E S

192.800 D e f in i t io n s .  (1) “Custom er” 
means any  p irson w ho or w h ic h  is transacting or 
has transacted business w ith  a f in a n c ia l in s t itu ­
t io n , or w ho or w h ic h  is  us ing  or has used the  
services o f such an in s t itu t io n , or for whom  or 
w h ic h  a f in a n c ia l in s t itu t io n  has acted or is 
a c t in g  as a fiduc ia ry .

(2) “F in a n c ia l in s t itu t io n"  means any sta ie or 
n a t io n a l bank , state or federal savings and loan 
assoc ia tion , federal savings bank , state or federal 
c red it u n io n , trust com pany or m utua l savings 
bank .

(3) " F in a n c ia l records" means any o r ig ina l 
w r itte n  docum en t, any copy thereof, or any in fo r ­
m a t io n  con ta in ed  the re in , he ld  by  or in  the cus­
to d y  o f  a f in a n c ia l in s t i t u t io n ,  w h en  th e  
docum ent, copy or in fo rm a tio n  is id en t if iab le  as 
p e r ta in in g  to one or more customers o f the f in a n ­
c ia l in s t itu t io n .

(4) “Subpena” means a ju d ic ia l subpena or 
subpena duces tecum . (1985 c.797 §i|

192.805 R e im b u r s e m e n t  r e q u ir e d  
p r io r  to  d is c lo s u r e ;  c h a r g e s . Before produc ing
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S e n a t o r  S t u r g u l e w s k i 1s O f f i c e
F e b r u a r y  1, 1989

A m e n d i n g  A l a s k a ' s  C o n s t i t u t i o n  r e q u i r e s  t h a t  a j o i n t  r e s o l u t i o n  be 
p a s s e d  b y  t w o  t h i r d s  v o t e  in e a c h  h o u s e  a n d  t h e  q u e s t i o n  t h e n  b e  
a p p r o v e d  b y  a m a j o r i t y  o f  v o t e r s  at t h e  n e x t  g e n e r a l  e l e c t i o n .  T h e  
p u b l i c  c a n  e x p r e  s its d e s i r e  t o  a m e n d  t h e  c o n s t i t u t i o n  t h r o u g h  a 
r a t h e r  c o n v o l u t e d  i n i t i a t i v e  p r o c e s s  and a d v i s o r y  v o t e ,  b u t  c a n  n o t  
f o r c e  t h e  l e g i s l a t u r e  t o  a d o p t  t h e  r e q u i r e d  j o i n t  r e s o l u t i o n .  
T h e r e  is no r e q u i r e m e n t  f o r  p u b l i c  a c t i o n  b e f o r e  t h e  l e g i s l a t u r e  
p r o p o s e s  o r  a c t s  on a r e s o l u t i o n  p r o p o s i n g  a n  a m e n d m e n t  t o  t h e  
c o n s t i t u t i o n .

1) I n i t i a t i v e  D r iv e
I n i t i a t i v e  D r i v e  w o u l d  p l a c e  q u e s t i o n  o n  b a l l o t  - S h o u l d  t h e r e  b e  
a t e m p o r a r y  l a w  t o  i n s t r u c t  t h e  Lt. G o v e r n o r  t o  p l a c e  o n  t h e  b a l l o t  
at t h e  f o l l o w i n g  g e n e r a l  e l e c t i o n ,  a n  a d v i s o r y  v o t e  a s k i n g  w h e t h e r  
t h e r e  s h o u l d  b e  a c o n s t i t u t i o n a l  o p e n  m e e t i n g s  a m e n d m e n t ?

2)
If i n i t i a t i v e  d r i v e  is s u c c e s s f u l  t h e  d i r e c t i v e  t o  t h e  Lt. G o v e r n o r  
b e c o m e s  t e m p o r a r y  l a w  a n d  h e  p l a c e s  t h e  a d v i s o r y  v o t e  o n  n e x t  
b a l l o t .

3 ) 1 s t  V o te
If B a l l o t  i s s u e  p a s s e s  -

4)
Lt. G o v e r n o r  p l a c e s  a d v i s o r y  v o t e  on n e x t  g e n e r a l  b a l l o t  (two y e a r s  
l a t e r ) .

5 ) 2nd  V o te
If a d v i s o r y  v o t e  p a s s e s  -

6)
W e  a r e  w h e r e  w e  a r e  r i g h t  now, w i t h  t h e  l e g i s l a t u r e  c o n s i d e r i n g  t h e  
issue, n o  a c t i o n  is m a n d a t e d .

7)
If l e g i s l a t u r e  p a s s e s  r e s o l u t i o n  b y  t w o  t h i r d s  v o t e  in e a c h  h o u s e  -

8)
P ro p o se d  am endm ent g o e s  on t h e  b a l l o t  o f  t h e  n e x t  g e n e r a l  e l e c t i o n .

9 ) 3 r d  V o te
If v o t e r s  a p p r o v e  -

10)

A m e n d i n g  A l a s k a ' s  C o n s t i t u t i o n  -  S t e p  b y  S t e p

Al a s k a  C o n s t i t u t i o n  is amended.
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Daily News - 1/26/89

Sen. Sturgulewski

In public 
or private?
Lawmakers again debate 
open meetings legislation
By BRIAN S. AKRE
The Associated Press 
JUNEAU — Chances have improved this 

year for passage of legislation aimed at 
requiring lawmakers to comply with Alas­
ka's open meetings statute, Sen. Arliss 
Sturgulewski said Wednesday.
“I can't say if lt 

has enough votes on 
thc floor, but it’s got 
a lot more support 
than last year."
Sturgulewski told 
the Senate State Af­
fairs Committee.
Sturgulewski. R- 

Anchorage, is the 
primary sponsor of 
a proposed constitu­
tional amendment to 
place the legislature 
and its committees 
under the same 
open-meeting re­
quirements demanded of city councils, 
school boards and state commissions —  that 
most of their business be conducted in 
public. The amendment would have to be 
approved by voters.
"We, in a sense, are above the law in this 

issue," Sturgulewski said.
The committee held its first hearing on 

the amendment Wednesday, but took no 
action. Committee members agreed to hold a 
work session to determine how specific the 
amendment should be.
The effort to pass a constitutional amend­

ment began after the Alaska Supreme Court 
in 1987 ruled the courts could not force the 
legislature to obey the law.
Tne amendment would permit the courts 

to fine a legislator who intentionally vio­
lates the law.
Last year the House passed a similar 

amenlment, but the measure died in the 
Senate Rules Committee.
Senate President Tim Kelly, 11-Anchor­

age. said Wednesday that while he supports 
such legislation, he was concerned that 
Sturgulewski's proposal does not specify an 
exception for caucuses in which procedures, 
organization or political strategy are dis­
cussed.
Kelly said that if the amendment is not 

more specific, it could lead to a barrage of 
lawsuits which would be costly for the 
legislature to defend.
“There's a lot of attorneys out there 

looking for work," Kelly said.
Committee members agreed a companion 

bill to amend the open meetings law may 
have to be passed to provide the legislature 
with specific rules not in the more generally 
worded constitutional amendment.
Sen. Pat Rodey, D-Anchorage, has intro­

duced such a bill. But committee Chairman 
Pat Pourchot, D-Anchorage, said Rodey had
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Im p ris o nm en t 
fo r  D  -bt

m in e n t 
J om a in

■tight lo  
Jea r A rm s

Q uarte ring
so ld ie rs

C o n stru ctio n
t ig h t o f  
’ r iv a cy

leg is la tive
'o w e r ;
lem b e rsh ip

lem b e rs ;
Ju a lif ic a t ion s

S E C T IO N  1 7 . T h e re  s h a l l be  n o  im p ris o nm en t 
f o r  d e b t . T h is  section  d o e s  n o t  p ro h ib it  c iv il a rre st 
o f  a b scon d in g  d eb to rs .

S E C T IO N  1 8 . F r iv a te  p r o p e r t y  sh a ll n o t  be 
ta k en  o r  dam aged fo r  p u b lic  use w ith o u t  ju s t  c om ­
p e n s a t io n .

S E C T IO N  1 9 . A w e ll- r e g u la te d  m ili t ia  being 
n ecessa ry  t o  the  se cu rity  o f  a fre e  s ta te , th e  righ t 
o f  th e  p e o p le  to  keep a n d  b e a r  a rm s sh a ll n o t  be 
in fr in g e d .

S E C T IO N  2 0 . N o m e m b e r  o f  th e  a rm ed  fo rc e s  
sh a ll in t im e  o f  peace b e  q u a r te re d  in a n y  bouse  
w ith o u t  th e  con sen t o f  th e  o w n e r  o r  o c c u p a n t , o r  
in tim e  o f  w a r excep t as p re sc r ib ed  b y  law . The  
m ili t a r y  s h a ll be  in s t r ic t  s u b o rd in a t io n  to  th c  c iv il 
p ow e r .

S E C T IO N  2 1 . The  e n u m e ra t io n  o f  rig h ts  in  th is 
c o n s t i tu t io n  sha ll n o t im p a i r  o r  d e n y  o th e rs  re ta in ­
ed  b y  th e  p e op le .

S E C T IO N  2 2 . The r ig h t  o f  th e  p e o p le  l o  p riv a cy  
is re c og n ize d  and  sha ll n o t  b e  in fr in g e d . T h e  le g is la ­
tu re  sh a ll im p lem en t th is  s e c t io n .

(Thi- addition of tlds K r c liu n . ar. no atnrndiili'iU lo Arlicli* I. was approved bv tile voters of lire stale AiiR'isl 22, 1072 and became effective October 14, 1972.)

A R T IC L E  I I  

T H E  L E G IS L A T U R E

S E C T IO N  1 . T he  le g is la t iv e  p ow e r o f  th e  S ta te  is 
vested  in a  leg is la tu re  c o n s is t in g  o f  a sen a te  w ith  a 
m em b e rsh ip  o f  tw en ty  a n d  a  h ou se  o f  re p re s e n ta ­
tiv e s w ith  a m em be rsh ip  o f  f o r t y .

S E C T IO N  2 . A m em b e r o f  th e  le g is la tu re  sh a ll 
ho  a q u a li f ie d  v o te r w h o  h a s  been  a re s id e n t o f  
A la sk a  f o r  a t least th roe  y e a r s  a n d  o f  th e  d is tr ic t

f r o m  w h ic h  e le c ted  f o r  a t  le a s t o n e  y e a r , im m ed i­
a te ly  p re ced in g  h is fi lin g  f o r  o f f ic e . A sen a to r shall 
be  a t le a s t  tw e n ty - f iv e  y e a rs  o f  age and  a rep resen t­
a tiv e  a t  le a s t tw e n ty -o n e  y ea rs  o f  age.

E le c t io n  S E C T IO N  3  L eg is la to rs  sh a ll he e le c ted  at gen-
and T e rm s  e ra l e le c t io n s . T h e ir  te rm s  beg in  o n  the  fou rth  

M o n d a y  o f  th e  J a n u a ry  fo l lo w in g  e le c t io n  unless 
o th e rw is e  p ro v id e d  b y  law . T h e  te rm  o f  rep resen ­
ta t iv e s  sh a ll be  tw o  y e a rs , a nd  th e  te rm  o f  senato rs, 
f o u r  y e a rs . O n e -h a lf o f  th e  s en a to rs  sh a ll be e lected 
e v e ry  tw o  y ea rs .(Exercising its authority under this section, the legislature has provided that terms bepin on the second Mondav in January, ex* cept in years immediately following a gubernatorial election when they begin on the third Monday in January; see AS 24.05.080.)

S E C T IO N  4 . A  vacan cy  in  th e  le g is la tu re  sha ll be 
f i l le d  f o r  th e  u n e x p ire d  te rm  as p ro v id e d  by  law . I f  
n o  p ro v is io n  is m ade , th e  g o v e rn o r  sh a ll f i l l  the 
v a c a n c y  b y  a p p o in tm en t .

S E C T IO N  5 . N o  le g is la to r  m ay  h o ld  any  o th e r 
o f f i c e  o r  p o s it io n  o f  p r o f i t  u n d e r th e  U n ite d  States 
o r  t h e  S ta te . D u rin g  th e  te rm  f o r  w h ich  e lec ted  and 
f o r  o n e  y e a r  th e re a fte r , n o  le g is la to r  m ay  be n om i­
n a te d , e le c te d , o r  a p p o in te d  to  a n y  o th e r  o f f ic e  o r 
p o s i t io n  o f  p r o f i t  w h ich  has b een  c re a te d , o r  the 
s a la r y  o r  em o lu m en ts  o f  w h ich  h ave  been in ­
c re a s e d , w h ile  h e  was a m em b e r . T h is  sec tion  shall 
n o t  p re v e n t  a n y  p e rson  f r o m  seek in g  o r  h o ld in g  the 
o f f i c e  o f  g o v e rn o r , se c re ta ry  o f  s ta te , o r  m em be r o f  
C o n g re s s . T h is  sec tion  s h a ll n o t  a p p ly  to  em p lo y ­
m e n t  b y  o r  e le c t io n  to  a c o n s t i tu t io n a l c on ven tion .(The Sixth Legislature’s Senate Joint Resolution No. 1 "chang* ing thc name of thc secretary of stale to lieutenant governor in sixteen sections of the Alaska Constitution, approved by thc voters August 25. 1970, inadvertently omitted express amendment of this 
section.)

Im m un itie s  S E C T IO N  6 . L eg is la to rs  m a y  n o t  b e  h e ld  to  an­
sw e r b e fo r e  an y  o th e r  t r ib u n a l f o r  a n y  statem ent 
m a d e  in  th e  e xe rc ise  o f  th e ir  le g is la t iv e  du ties  while  
th e  le g is la tu re  is in  se ss ion . M em be rs  a ttend in g , go-

Vacanc ies

D isq u a lific a tion s
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R e g u la r
S e ss ion s

S p e c ia l
S e ss ion s

A d jo u rn m e n t

In te r im
C om m itte e s

in g  to , o r  r e tu rn in g  f r o m  le g is la t iv e  sess ion s a re  n o t  
su b je c t to  c iv il p ro c e s s  and  a re  p riv i le g ed  f m  a r ­
re s t  excep t f o r  f e lo n y  o r  b re ach  o f  th e  j  ace .

SE C T IO N  7 . L e g is la t o r s  sh a ll re ce iv e  a n n u a l s a l­
a rie s . T h e y  m a y  re c e iv e  a p e r  d iem  a llo w a n c e  f o r  
expenses w h ile  in  s e ss ion  a n d  a re  e n t it le d  t o  t ra v e l 
e xpenses going t o  a n d  f r o m  sess ion s. P re s id in g  o f ­
fic e rs  m ay rec e iv e  a d d i t io n a l c om p e n s a t io n .

S E C T IO N  8 .  T h e  le g is la tu re  sh a ll c o n v e n e  each  
y e a r  on  the f o u r t h  M o n d a y  in J a n u a ry , b u t  th e  
m o n th  and d ay  m a y  b e  c h an ged  b y  law .

(Exercising if1 -ulhoritv under this section, the legislature has provided that it soall convene on the second Monday in January, except in years immediately following a gubernatorial election when it shall convene on the third Monday in January; s**c AS 24.05.090.)
S E C T IO N  9 .  S p e c ia l sess ion s m ay  be  c a lle d  b y  

th e  gove rn o r o r  b y  v o te  o f  tw o -th ird s  o f  th e  
le g is la to rs . T he  v o t e  m ay  he c o n d u c te d  b y  th e  
leg is la tiv e  c ou n c i l o r  as p re sc rib ed  b y  law . A t 
sp ec ia l sessions c a l le d  b y  th e  g o v e rn o r , le g is la t io n  
s h a ll be lim ited  t o  s u b je c ts  d e s ig n a ted  in h is p r o c ­
la m a t io n  ca lling  t h e  se s s io n , t o  sub je c ts  p re sen te d  
b y  h im , and th e  r e c o n s id e ra t io n  o f  b i l ls  v e to e d  
b y  h im  a fte r a d jo u r n m e n t  o f  th e  la s t  re g u la r  
se ss ion . Specia l s e s s io n s  a re  lim ite d  t o  t h i r t y  
d a y s .

(The amendment of this section was approved by the voters of the state November 2, 3 976 ar'*5 became effective December 23, 1976. This amendment deleter “or" preceding “lo subjects" in the third sentence and uddcd “and the reconsideration of bills vetoed by him after adjournment of the last regular session.")
S E C T IO N  1 0 . N e i t h e r  h o u se  m ay  ,'d 'o u rn  o r  

recess f o r  lon g e r t h a n  th re e  d a y s  un le ss  th e  o th e r  
c o n c u rs . I f  the tw o  h o u s e s  c a n n o t  ag ree  o n  th e  
t im e  o f  a d jo u rn m e n t  a n d  e ith e r  h ou se  c e r t i f ie s  th e  
d isag reem en t to  th e  g o v e rn o r ,  h e  m ay  a d jo u rn  th e  
le g is la tu re .

S E C T IO N  1 1 . T h e r e  s h a ll be  a  le g is la t iv e  c o u n ­
c i l ,  and  the le g is la tu re  m a y  e s ta b lish  o th e r  in te r im  
c om m itte e s . The c o u n c i l  a nd  o th e r  in te r im  c o m ­
m it te e s  m ay  m ee t b e tw e e n  le g is la t iv e  sess ion s .
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F o rm  o f  
B ills

Passage o f  
B ills

V e to

T h e y  m ay  p e r fo rm  du tie s  a n d  em p lo y  p e rs o n n e l as 
p ro v id e d  b y  th e  le g is la tu re . T h e ir m em b e rs  m ay  
rece ive  an a llow a n c e  f o r  exp en se s  w h ile  p e r fo rm in g  
th e ir  d u t ie s .

S E C T IO N  1 2 .  T h e  h ou se s  o f  each le g is la tu re  
sh a ll a d o p t  u n i fo rm  ru le s  o f  p ro ce d u re . E a c h  h ou se  
m ay  c h o o se  its  o f f ic e r s  and  em p lo y ee s . E a c h  is th e  
ju d g e  o f  th e  e le c t io n  and  q u a li f ic a t io n s  o f  i t s  m em ­
be rs  and  m ay  e x p e l a m em b e r w ith  th e  c o n c u r ­
ren ce  o f  tw o - th ird s  o f  its  m em be rs . Each s h a l l k eep  
a jo u rn a l o f  its p ro c e e d in g s . A m a jo r i t y  o f  th e  
m em b e rsh ip  o f  eac ij h o u se  c on s titu te s  a q u o ru m  to  
d o  business , b u t  a sm a lle r  n um be r m ay  a d jo u rn  
f r o m  d a y  t o  d a y  and  m ay  c om pe l a t te n d a n c e  o f  
ab sen t m em b e rs . T h e  le g is la tu re  sh a ll re g u la te  
lo b b y in g .

S E C T IO N  1 3 .  E v e ry  b i l l sh a ll be c o n f in e d  t o  o n e  
su b je c t u n le ss  i t  is an  a p p ro p r ia t io n  b i ll o r  o n e  c o d ­
ify in g , re v is in g , o r  re a rra n g in g  ex isting  la w s . B i lls  
f o r  a p p ro p r ia t io n s  sh a ll be  c o n fin e d  to  a p p ro p r ia ­
t io n s . T h e  su b je c t o f  each  b i l l sh a ll be e xp re s sed  in 
th e  t i t le . T h e  en a c t in g  c lau se  sh a ll b e : “ Be i t  e n a c t­
ed  b y  th e  L e g is la tu re  o f  th e  S ta te  o f  A la s k a . ”

S E C T IO N  1 4 .  T h e  le g is la tu re  sha ll e s ta b lis h  th e  
p ro c e d u re  f o r  e n a c tm e n t o f  b i l ls  in to  law . N o  b i ll 
m ay  b e com e  law  un le ss  it  h as passed th ree  re a d in g s  
in  o a th  h ou se  o n  th re e  sep a ra te  d ays , e x c e p t  th a t  
a n y  b i l l m ay  be  advanced  fr o m  second t o  th ird  
re a d in g  o n  th e  sam e d a y  b y  c on cu rren ce  o f  th re e - 
fo u r th s  o f  th e  h o u se  c on s id e rin g  it . N o  b i l l  m ay  
b e c om e  law  w ith o u t  an  a f f i rm a t iv e  v o te  o f  a  m a jo r ­
i t y  o f  th e  m em b e rsh ip  o f  each  h ou se . T h e  y e a s  and 
n a y s  o n  fin a l passage sh a ll b e  en te red  in t h e  j o u r ­
n a l.

S E C T IO N  1 5 .  T h e  g o v e rn o r  m ay  v e to  h i l ls  pass­
ed  b y  th e  le g is la tu re . H e  m a y , b y  v e to , s t r ik e  o r  
red u ce  item s in  a p p ro p r ia t io n  b ills . He sh a ll r e tu rn
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O p en  m e e t in g s  
f r iv o lo u s  s u i t s

O n e  a g a in  t h e  le g is la t u r e  is  t a k in g  a  lo o k  a t  a n  
o p e n  m e e t in g s  a m e n d m e n t  t o  t h e  C o n s t i t u t io n .  B u t  
t h is  t im e ,  la w m a k e r s  a ls o  a r e  d is c u s s in g  le g is la t io n  
t h a t  a d d re s s e s  p e n a lt ie s  f o r  v io la t o r s  a s  w e l l  as 
p u n is h m e n t  f o r  c i t iz e n s  w h o  f i l e  m a l i c i o u s  o r  
f r iv o lo u s  o p e n  m e e t in g s  s u it s .

H B  140, o f f e r e d  b y  t h r e e  
A n c h o r a g e  r e p r e s e n t a t iv e s ,  w o u ld  
s e t a  m a x im u m  $1,000 f i n e  f o r  
l e g i s l a t o r s  f o u n d  g u i l t y  o f  
v i o l a t i n g  t h e  a m e n d m e n t .  T h e  
m e a s u r e  a ls o  p e r m it s  ju d g e s  to  
f i n e  s u it- h a p p y  m e d d le r s  $1,000 
a n d  a t t o r n e y  fe e s .

I f  la w m a k e r s  w a n t  p r o t e c t io n  
f r o m  h a r a s s m e n t ,  t h e y  s h o u ld  
h a v e  i t .  F in e ,  m a k e  s o m e o n e  l ik e .
T o m  S t a u d e n m a ie r  p a y  c o u r t  
co s ts  f o r  w a s t in g  t h e  le g is la t u r e ’s 
t im e .

B u t  w h y  a r e  t h e  la w m a k e r s  so 
c o n c e r n e d  a b o u t  f r iv o lo u s  su its?
T h e  fa c ts  s u g g e s t f r iv o lo u s  o p e n  m e e t in g  s u it s  a r e n ’t 
t h e  p r o b le m .  T o  o u r  k n o w le d g e ,  n o n e  h a v e  e v e r  b e e n  
f i l e d .

T h e  r e a l d a n g e r  is  la w m a k e r s ’ o b s e s s iv e  lo n g in g  
f o r  s e c r e c y . T h e r e  h a v e  b e e n  h u n d r e d s  o f  s e c r e t  
m e e t in g s  o v e r  t h e  y e a r s . I n  1986, le g is la t o r s  w e r e  
w r i t i n g  t h e  b u d g e t  i t s e l f  b e h in d  c lo s e d  d o o r s . I t  t o o k  
a  la w s u i t  t o  s to p  t h e m .

A la s k a n s  a r e n ’t  m e n a c e d  b y  f r i v o l o u s  o p e n  
m e e t in g s  s u it s ;  s e c r e c y  is  t h e  p e r e n n ia l  d a n g e r . 
W o r r y in g  a b o u t  f r iv o lo u s  s u it s  c o m p le t e ly  m is fo c u s e s  
l a w m a k e r s ’ a t t e n t io n .  I t  m a g n i f i e s  m i n u t i a  a n d  
d is t o r t s  t h e  d e b a te .

A la s k a n s  n e e d s  a c o n s t i t u t io n a l  g u a r a n t e e  t h a t  
t h e i r  g o v e r n m e n t  w i l l  b e  o p e n . T h e r e  is  n o t h in g  
f r iv o lo u s  a b o u t  t h e  d a n g e r s  o f  s e c r e c y .

The people speak
C o n g re s s  w o n ’t  g e t  a  p a y  r a is e  f o r  a  w h i l e .  T h e  

A m e r ic a n  p e o p le  h a v e  t o ld  la w m a k e r s  — lo u d ly ,  
o v e r w h e lm in g ly  — to  l i v e  o n  $89,000 a  y e a r  o r  go

TH6 JW RUttf A DEPTH (

It's time to elimi
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fo u r years , i t  is  suggested in  
th is  c o m e r  th a t th e  n e w  ad ­
m in is t r a t io n  c o u ld  d o u b le  
th e  e ff ic ie n c y  o f its  p u b l ic  
re la t io n s  o p e ra t io n s  b y  cu t­
t in g  th e  fe d e ra l P R  b udge t 
in  h a lf .

T h e  best e s t im a te  a v a i l ­
a b le  is  th a t these o f f ic ia l 
in f o r m a t io n  o f f ic e s  — o r  
b e a u t i f ic a t io n  p a r lo r s  — 
n o w  cos t th e  g o v e r n m e n t  
m o re  th a n  $2 b i l l i o n  a yea r , 
b u t th is  doesn ’t ta k e  in to  
accoun t a l l  th e  o th e r h id d e n  
persuaders w h o  m asque rade  
as ass is tan ts to th e  assis­
tants , s o c ia l secreta r ies , p o l l ­
sters, researchers a n d  v a r i­
ous o th e r types  o f ad v is e rs  
and  make-up art is ts .

Y o u  can  go th ro u g h  the  
b ig , n ew  budge t b o o k  w it h  a 
m a g n if y in g  g lass a n d  s t i l l 
n o t f in d  a r e l ia b le  accoun t o f 
the  cost o f , a l l  th is  “ f la c k ­
ery ."

We k n o w  from  th e  P en ta ­
g o n ’s ads d u r in g  th e  fo o tb a ll 
gam es tha t the M a r in e s  are 
“ lo o k in g  fo r  a f e w  good  
m en ,"  and  th a t the  A rm y  is  
a "good p la ce  to s ta r t ,"  b u t 
w e  d o n ’t k n o w  th e  cost o f 
these item s , and  th e  O ff ic e

james
o f M anagem e i 
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duce a to ta l.
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one non-mat) 
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f la t io n  is  o l 
s ta rt o f a n 
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§ 44.62.310 S t a t e  G o v e r n m e n t S 44.62.310

A r t ic le  6. A g e n c y  M e e t in g s  P u b l ic .

Section
310. Agency meetings public 
312. State policy regarding meetings

S e c . 44.62.310. A g e n c y  m e e t in g s  p u b l ic ,  (a) A l l  m ee t in g s  o f a 
le g is la t iv e  body , o f  a  boa rd  off regen ts , o r o f a n  a d m in is t r a t iv e  body, 
board , com m is s io n , com m itte e , s ub com m itte e , a u th o r ity , c o u n c il, 
agency , or o th e r o rg a n iz a t io n , in c lu d in g  s ub o rd in a te  u n its  o f  th e  
above groups , o f th e  s ta te  o r a n y  o f its  p o lit ic a l s u b d iv is io n s , in c lu d in g  
b u t no t l im it e d  to m u n ic ip a lit ie s , boroughs , schoo l boards, a n d  a l l 
o ther boards, agen c ie s , assem b lie s , co u n c ils , d epa rtm en ts , d iv is io n s , 
b u reaus , com m iss io n s  or o rg a n iz a t io n s , ad v iso ry  or o th e rw ise , o f  th e  
state or lo ca l g o v e rnm e n t suppo rted  in  w h o le  or in  p a r t by p u b lic  
m oney  or a u th o r iz e d  to spend  p u b lic  m oney , a re  open to th e  p u b lic  
except as o th e rw ise  p ro v id e d  b y  t h is  sect io n . E x c e p t for m e e t in g s  o f a 
house o f th e  le g is la tu r e , a tte nda nce  a n d  p a r t ic ip a t io n  a t m ee t in g s  by 
m em bers  o f th e  p u b lic  or by  m em be rs  o f a body m a y  be by te le con fe r­
en c in g . A g ency  m a te r ia ls  th a t  a re  to be cons id e red  a t the  m e e t in g  
s h a ll be m ade  a v a i la b le  a t te le co n fe ren ce  lo ca t io ns . E x c e p t w h e n  vo ice  
votes are  a u th o r ized , th e  vo te  s h a ll be conducted  in  such  a m a n n e r  
th a t th e  p u b lic  m a y  k n ow  th e  vo te o f each  person e n t it le d  to vo te . T h e  
vote a t a m e e t in g  h e ld  b y  te le con fe rence  s h a ll be ta k e n  by r o l l c a ll. 
T h is  sec t io n  does n o t a p p ly  to a n y  votes re q u ire d  to  be ta k en  to orga ­
n iz e  a  p u b lic  body d escr ib ed  in  th is  subsection .

(b) I f  excep ted  sub jec ts  are to be d iscussed a t a m e e t in g , th e  m ee t­
in g  m u s t f irs t be co n ven ed  as a p u b lic  m e e t in g  a n d  th e  q u es t io n  of 
h o ld in g  a n  e x e cu t iv e  sess ion  to d iscuss m a tte rs  th a t  com e w it h in  th e  
excep tions  co n ta in e d  in  (c) o f th is  sect io n  s h a ll be d e te rm in e d  by a 
m a jo r ity  vote o f th e  body . N o  sub jects m a y  be cons idered  a t th e  execu ­
t iv e  sess ion excep t those m e n t io n e d  in  th e  m o t io n  c a l l in g  for th e  exec­
u t iv e  sess ion u n le s s  a u x i l ia r y  to th e  m a in  qu es t io n . N o  a c t io n  m a y  be 
taken  a t th e  e x e cu t iv e  session .

(c) T h e  fo llo w in g  excep ted  sub jects m a y  be d iscussed  in  a n  execu ­
t iv e  session:

(1) m a tte rs , th e  im m e d ia te  k now led ge  o f w h ic h  w o u ld  c le a r ly  h a v e  
a n  adverse effect u p o n  th e  f in a n ces  o f the  g o v e rnm e n t u n it ;

(2) sub jects  th a t  te n d  to p re ju d ice  th e  re p u ta t io n  a n d  cha ra c te r o f 
a n y  person , p ro v id e d  th e  person m a y  request a p u b lic  d iscuss ion;

(3) m a tte rs  w h ic h  by  la w , m u n ic ip a l cha rte r , o r o rd in a n ce  are  re ­
q u ire d  to be c o n f id e n t ia l.

(d) T h is  sect io n  does n o t a p p ly  to
(1) ju d ic ia l  or q u a s i- ju d ic ia l bod ies w h e n  h o ld in g  a m e e t in g  so le ly  

to m ak e  a d e c is io n  in  a n  a d ju d ic a to ry  proceed ing ;
(2) ju r ie s ;
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(3) pa ro le  o r pa rdon  boards;
(4) m ee t in g s  o f a h o sp ita l m e d ic a l staff; or
(5) m ee t in g s  o f the  g o v e rn in g  body or a n y  com m itte e  o f a h o s p ita l 

w h e n  h o ld in g  a m e e t in g  so le ly  to ac t u po n  m a tte rs  o f p ro fess iona l 
q u a lif ic a t io n s , p r iv i le g e s  or d is c ip l in e .

(e) R easonab le  p u b l ic  n o t ic e  s h a ll be g iv e n  for a l l  m e e t in g s  re q u ire d  
to be open u n d e r  th is  sect io n . T h e  n o t ic e  m u s t in c lu d e  th e  da te , t im e , 
and  p la ce  o f th e  m e e t in g , a n d  i f  th e  m e e t in g  is  b y  te le co n fe ren ce  th e  
lo ca t io n  o f a n y  te le co n fe re n c in g  f a c il it ie s  th a t  w i l l  be used .

(f) A c t io n  ta k e n  contrary *o th is  sec t io n  is  v o id . (§ 1 a r t  V I  (ch 1) ch 
143 S LA  1959; am  § 1 ch  48 S L A  1966; am  § 1 ch  78 S I  A  1968; am  
8 1 ch 7 S LA  1969; am  88 1, 2 ch  98 S LA  1972; am  § 2 ch  100 S LA  
1972; am  8 1 ch  189 S L A  1976; am  88 2, 3 ch  54 S L A  1985)

Effect of amendments. — The 1985 public body described” for "the bodies 
amendment in subsection (a) added the specified" and added the last sentence of 
second, third, and next-to-last sentences subsection (t;. 
and in the last sentence substituted "a

NOTES TO DEC IS IONS

"Meeting”. — A private meeting be­
tween a quorum of the Anchorage Munici­
pal Assembly and a developer to discuss 
in detail the developer’s application for re- 
zin ing violated 'this section; a "meeting" 
for purposes of the Open Meetings Act in ­
cludes every step of the deliberative and 
decision-making process when a govern­
mental unit meets to transact public busi­
ness. The rezoning ordinance later passed 
by the assembly that allowed a modified 
plan of development was therefore held 
void. Brookwood Area Homeowners Ass’n 
v. Municipalitv of Anchorage, Sup. Ct. Op. 
No. 2953 (File Nos. S-575, S-629), 702 
P.2d 1317 (1985).

F indings. — There is nothing in the 
Administrative Procedure Act requiring a 
board to make any findings when exercis­
ing its quasi-legislative function, and 
therefore there is nothing in the act regu­
lating the manner in which findings must 
be adopted or approved. State v. Hebert, 
Ct. App. Op. No. 748 (File A-1743),

P. 2d (1987).

Legislature’s alleged v io la tion of 
Open Meetings Act held 
nonjusticiab le. — The Open Meetings 
Act, as it applies to the legislature, like 
the legislature’s Uniform Rule 22, merely 
establishes a rule of procedure concerning 
how the legislature has decided to conduct 
its business; a failure to follow a rule of 
procedure is not the subject matter of jud i­
cial inquiry where there are no allega­
tions that the legislature, acting pursuant 
to or in violation of one of its rules of pro­
cedure, has infringed on the rights of a 
third person not a member of a legislature 
or has ignored constitutional restraints or 
violated fundamental rights. Abocd v. 
League of Women Voter -;. Sup. Ct. Op. No. 
3230 (File Nos. S-1831, S-1841, S-1957), 
743 P.2d 333 (1987).

App lied in Meiners v. Bering Strait 
School Dist., Sup. Ct. Op. No. 2857 (File 
Nos. S-125, S-140), 687 P.2d 287 (1984); 
Abood v. Gorsuch, Sup. Ct. Op. No. 2958 
(File No. S-706), 703 P.2d 1158 (1985).

S e c . 44.62.312. S ta te  p o l ic y  r e g a r d in g  m e e t in g s , (a) I t  is  th e
p o lic y  o f th e  s ta te  th a t

(1) th e  g o v e rnm e n ta l u n it s  m e n t io n e d  in  A S  44.62.310(a) e x is t to 
a id  in  th e  co ndu c t o f th e  peop le ’s bus iness;

(2) i t  is  the  in t e n t  o f  th e  la w  th a t  a c t io n s  o f  those u n it s  be ta k en  
o p en ly  a n d  th a t  t h e ir  d e lib e ra t io n s  be conducted  open ly ;
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(3) th e  p eo p le  o f t h is  s ta te do no t y ie ld  th e ir  s o v e re ig n ty  to th e  
agenc ies  w h ic h  se rve  them ;

(4) the  p eop le , in  d e le g a t in g  a u th o r ity , do no t g iv e  th e ir  p u b l ic  ser­
v a n ts  th e  r ig h t  to d ec id e  w h a t  is  good fo r th e  peop le to  know  a nd  w h a t 
is  no t good for th em  to know ;

(5) th e  p eo p le ’s r ig h t  to r em a in  in fo rm ed  s h a ll be pro tected  so th a t  
th e y  m ay  r e ta in  co n tro l o ve r th e  in s trum e n ts  th e y  h a ve  created;

(6) the  u se  o f te le co n fe re n c in g  u n d e r  th is  chap te r is  for th e  co n ve ­
n ie n c e  o f th e  pa rt ie s , th e  p u b lic , a nd  th e  g o v e rnm e n ta l u n it s  co ndu c t­
in g  the  m ee t in g s .

(b) A S  44.62.310(c)(1) s h a ll be cons trued  n a r ro w ly  in  o rder to effec­
tu a te  th e  p o lic y  sta ted  in  (a) o f th is  sec t io n  a nd  a v o id  u nnecessa ry  
e x e cu t iv e  sess ions. (§ 3 ch  98 S LA  1972; am  § 4 ch  54 S LA  1985)

bodies 
ence of

Effect of amendments. — The 1985 
amendment added paragraph (6) of sub­
section (a).

NOTES TO DEC IS IONS
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Quoted in Brookwood Area Home- age, Sup. Ct. Op. No. 2953 (File Nos.
owners Ass’n v. Municipality of Anchor- S-575, S-629), 702 P.2d 1317 (1985).

A r t ic le  7. L e g is la t iv e  R e v ie w  o f  R u le s .

S e c . 44.62.320. L e g is la t iv e  a n n u lm e n t  o f  r e g u la t io n s  a n d  r e ­
v ie w .

t
Ed itor’9 notes. — The Alaska Const., mentioned in the notes to decisions was

art. II, § 22 amendment proposal that was defeated in the November, 1984 election.

A r t ic le  8. A d m in is t r a t iv e  A d ju d ic a t io n .

Section Section
330. Application of AS 44.62.330 — 410. Time and place of hearing

44.62.630 600. Voting procedure

S e c . 44.62.330. A p p l ic a t io n  o f  A S  44.62.330 —  44.62.630. 
(a) T h e  p ro cedu re  o f th e  s ta te  boards, com m iss io n s , a n d  officers lis te d  
in  th is  s ub sec t io n  o r o f t h e ir  successors by  re o rg a n iz a t io n  u n d e r  th e  
co n s t itu t io n  s h a l l be conducted  u n d e r  A S  44.62.330 —  44.62.630. T h is  
p rocedure , in c lu d in g , b u t  n o t l im it e d  to , a ccu sa tio ns  a n d  s ta tem en ts  o f 
issues , se rv ic e , n o t ic e  a n d  t im e  a n d  p la ce  o f  h e a r in g , subpoenas , depo ­
s it io n s , m a tte rs  c o n c e rn in g  e v id en ce  a n d  dec is ions , co ndu c t o f h e a r ­
in g , ju d ic ia l  r e v ie w  a nd  scope o f ju d ic ia l r e v ie w , co n t in u a n ce s , re con ­
s id e ra t io n , r e in s ta tem e n t o r re d u c t io n  o f  p e n a lty , co n tem p t, m a i l vo te , 
oa ths , im p a r t ia lit y ,  a n d  s im i la r  m a tte rs  s h a ll be g ove rned  by t h is  
chap te r , n o tw ith s ta n d in g  s im i la r  p ro v is io n s  in  th e  s ta tu tes  d e a lin g  
w it h  the  s ta te  boards, com m iss io n s , a n d  officers lis te d . W h e re  ind i-

313
J i



•nt compensa- 
prograns and 

Economicand

programs and 
and Regional 
Ltical subdi-

ties of the 
:sources, and

Rules, calen- 
e house and 
e legislature

ties of the 
s of Adminis- 
ty, and pro- 
: Transporta- 
■ublic facil-

ties of the 
: facilities
.slative mat-

rized to form 
necessarv.

EES . ( a )  A
e house. A 
by the adop- 
:g officer of 
.al committee 
'.al committee 
; persons who 
range for the 
estimony and 
.ted by joint

tee of both 
shed only by 
7he presiding 
the members 

:hair a joint 
>vided by the

ial or joint 
mdicions of 
omnittee nay 
nt committee 
sessuns, t\r 
i establishes 
nt committee 
nay consider 
nt with the 
special, or

UrofomiiR a t a
*2 2

joint committee which acts between legislative sessions 
constitutes a subcommittee of the Legislative Council 
for administrative purposes. A special or joint com­
mittee may expend money only in accordance with an ap­
propriation made for the work of the committee.

(d) A committee may not be established unless 
authorized by law or by the Uniform Rules.

*** "  OPEN AND EXECUTIVE SESSIONS
RULE 22. OPEN AND EXECUTIVE. SESSIONS. (a) All

meetings of a legislative body are open to all legisla­
tors, whether or not they are members of the particular 
legislative body that is meeting, and to the general 
public except as provided in (b) of this rule.

(b) A legislative body may call an executive 
session at which members of the general public may be 
excluded for the following reasons:

(1) discussion of matters, the immediate
knowledge of which would adversely affect the finances 
of a government unit;

(2) discussion of subjects that tend to
prejudice the reputation and character of a person;

(3) discussion of a matter that may, by law, 
be required to be confidential.

(c) When a legislative body desires to call an 
executive session in accordance with (b) of this rule, 
the body shall first convene as a public meeting and 
the question of holding an executive session shall be 
determined by a majority vote of the members present.

(d) The provisions of this rule may not be inter­
preted as permitting the exclusion of a legislator from 
an executive session, whether or not the legislator is 
a member of the body that is meeting. A legislator not 
a member of the body holding an executive session 
shall, however, be subject to the same rules of con­
fidentiality and decorum as pertain to regular members 
of the body.

COMMITTEE MEETINGS

RULE 23. COMMITTEE MEETINGS. (a) Written notice 
of the time, place and subject matter of all meetings 
of standing, special, and joint committees during a 
week shall be provided by the person who chairs the 
committee to the chief clerk or secretary by U-.OQ p.m. 
on the preceding Thursday. The person who chairs the 
committee to which a bill or resolution is first refer­
red shall provide to the chief clerk or secretary 
written notice of the time and place of the first 
public hearing on the bill or resolution at least five 
days before the hearing. However, this requirement may 
be waived by motion of the person who chairs the com­
mittee to which a bill or resolution is first referred 
if concurred in by majority vote of the full membership 
of the house. The chief clerk or secretary shall 
publish and distribute copies of the weekly schedule of 
commitcee meetings and of the five-day notice of hear­
ing.
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N O T I C E :  T h i s  o p i n i o n  i s  s u b j e c t  t o  f o r m a l  c o r r e c t i o n  b e f o r e

p u b l i c a t i o n  i n  t h e  P a c i f i c  R e p o r t e r . R e a d e r s  a r e  r e q u e s t e d  

t o  b r i n g  t y p o g r a p h i c a l  o r  o t h e r  f o r m a l  e r r o r s  t o  t h e  

a t t e n t i o n  o f  t h e  C l e r k  o f  t h e  A p p e l l a t e  C o u r t s ,  3 0 3  K  S t r e e t ,  

A n c h o r a g e ,  A l a s k a  9 9 5 0 1 ,  i n  o r d e r  t h a t  c o r r e c t i o n s  m a y  b e  

m a d e  p r i o r  t o  p e r m a n e n t  p u b l i c a t i o n .

T H E  S U P R E M E  C O U R T  O F  T H E  S T A T E  O F  A L A S K A

M I T C H E L L  E. A B O O D ,  JR., D O N  B E N N E T T ,  
J O H N  B. C O G H I L L ,  E D N A  D e V R I E S , R I C H A R D  
I. E L I A S O N ,  B E T T Y E  F A $ H £ N K A M P ,  J A N  
F A I K S , F R A N K  R. F E R G U S O N ,  P A U L  F I S C H E R ,  
R I C K  H A L F O R D ,  T I M  K E L L Y ,  J A L M A R  M. 
K E R T T U L A ,  P A T R I C K  RO D E Y ,  J O H N  C.
S A C K E T T ,  A R L I S S  S T U R G U L E W S K I ,  F R E D  F. 
Z H A R G F F , J A C K  G I B B O N S ,  P E G G Y  M U L L I G A N ,  
A L B E R T  P. A D A M S ,  J O H N E  B I N K L E Y ,
H.A. B O U C H E R ,  B E T T E  M. C A T O ,  J I M  D U N C A N ,  
S T E V E N  F R A N K ,  J O H N  G. F U L L E R ,  P E T E R  
G O L L ,  M A X  F. G R U E N B E R G ,  J R . ,  B E N  F. 
G R U S S E N D O R F ,  A D E L H E I D  H E R R M A N ,  N I I L O  E. 
K O P O N E N ,  R O N A L D  L. L A R S O N ,  M. M I K E  
M I L L E R ,  M I K E  W. M I L L E R ,  M I K E  N A V A R R E ,  
J O H N  R I N G S T A D ,  R I C H A R D  S H U L T Z ,  J O H N  
S U N D ,  R O B I N  L. T A Y L O R ,  D A V I D  W.
T H O M P S O N ,  a n d  K A Y  W I L L I S ,

A p p e l l a n t s  a n d  C r o s s - A p p e l l e e s ,

v .

L E A G U E  O F  W O M E N  V O T E R S  O F  A L A S K A ,  
a n d  A N C H O R A G E  D A I L Y  N E W S ,

A p p e l l e e s  a n d  C r o s s - A p p e l l a n t s .

F i l e  No. S - 1 8 3 1  
F i l e  No. S - 1 8 4 1  
F i l e  No. S - 1 9 5 7

O P I N I O N

[ N o .  3 2 3 0  -  S e p t e m b e r  2 9 ,  1 9 8 7 ]

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  
o f  A l a s k a ,  F i r s t  J u d i c i a l  D i s t r i c t ,  J u n e a u ,  

W a l t e r  L. C a r p e n e t i ,  J u d g e .
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A p p e a r a n c e s :  A v r u m  M. G r o s s  a n d  S u s a n  A.
B u r k e ,  G r o s s  & B u r k e ,  J u n e a u ,  f o r  S e n a t e  
A p p e l l a n t s / C r o s s - A p p e l l e e s ,  M i t c h e l l  E.
A b o o d ,  Jr., D o n  B e n n e t t ,  J o h n  B. C o g h i l l ,
E d n a  D e V r i e s ,  R i c h a r d  I. E l i a s o n ,  B e t t y e  
F a r h e n k a m p ,  J a n  F a i k s ,  F r a n k  R. F e r g u s o n ,
P a u l  F i s c h e r ,  R i c h a r d  H a l f o r d ,  T i m  K e l l y ,
J a l m a r  M. K e r t t u l a ,  P a t r i c k  R o d e y ,  J o h n  C.
S a c k e t t ,  A r l i s s  S t u r g u l e w s k i ,  F r e d  F.
Z h a r o f f ,  J a c k  G i b b o n s ,  a n d  P e g g y  M u l l i g a n .
R i c h a r d  M. B u r n h a m ,  F i n d l e y  & B u r n h a m ,
J u n e a u ,  f o r  H o u s e  o f  R e p r e s e n t a t i v e s  
A p p e l l a n t s / C r o s s - A p p e l l e e s ,  A l b e r t  P. A d a m s ,
J o h n e  B i n k l e y ,  H.A. B o u c h e r ,  B e t t e  M. C a t o ,
J i m  D u n c a n ,  S t e v e  F r a n k ,  J o h n  G. F u l l e r ,
P e t e r  G o l l ,  M a x  F. G r u e n b e r g ,  Jr., B e n  F. 
G r u s s e n d o r f ,  A d e l h e i d  H e r r m a n ,  N i i l o  E.
K o p o n e n ,  R o n a l d  L. L a r s o n ,  M. M i k e  M i l l e r ,
M i k e  W. M i l l e r ,  M i k e  N a v a r r e ,  J o h n  R i n g s t a d ,
R i c h a r d  S h u l t z ,  J o h n  S u n d ,  R o b i n  L. T a y l o r ,
D a v i d  W. T h o m p s o n ,  a n d  K a y  W i l l i s .  D. J o h n  
M c K a y  a n d  L a u r a  N. C r o m w e l l ,  M i d d l e t o n ,  T i m m e  
& M c K a y ,  A n c h o r a g e ,  f o r  A p p e l l e e s / C r o s s - A p p e l -  
l a n t s  L e a g u e  o f  W o m e n  V o t e r s ' o f  A l a s k a  a n d  
A n c h o r a g e  D a i l y  N e w s .

B e f o r e :  R a b i n o w i t z ,  C h i e f  J u s t i c e ,  B u r k e ,
M a t t h e w s ,  C o m p t o n ,  a n d  M o o r e ,  J u s t i c e s .

M A T T H E W S ,  J u s t i c e .
C O M P T O N ,  J u s t i c e ,  d i s s e n t i n g .

T h e s e  a p p e a l s  a r i s e  f r o m  t h e  s u p e r i o r  c o u r t ' s  d e c i s i o n  

t h a t  a c l a i m  t h a t  c e r t a i n  g r o u p s  o f  s t a t e  l e g i s l a t o r s  h e l d  c l o s e d  

c o m m i t t e e  m e e t i n g s  a n d  c a u c u s e s  i n  v i o l a t i o n  o f  t h e  O p e n  M e e t i n g s

A c t  w a s  not- j u s t i c i a b l e ,  b u t  t h a t  a c l a i m  that' t h e  c l o s e d

m e e t i n g s  violated'- an  i m p l i e d  c o n s t i t u t i o n a l  r i g h t  o f  p u b l i c

a c c e s s  t o  m e e t i n g s  o f  l e g i s l a t i v e  u n i t s  w a s  b o t h  j u s t i c i a b l e  a n d

c o r r e c t .  W e  a g r e e  t h a t  t h e  c l a i m  o f  v i o l a t i o n  o f  t h e  O p e n  

M e e t i n g s  A c t  b y  s t a t e  l e g i s l a t o r s  is n o n j u s t i c i a b l e ,  b u t  c o n t r a r y  

t o  t h e  s u p e r i o r  c o u r t ' s  d e c i s i o n ,  w e  h o l d  t h a t  t h e r e  is n o
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i m p l i e d  r i g h t  o f  p u b l i c  a c c e s s  t o  l e g i s l a t i v e  c o m m i t t e e  o r  c a u c u s  

m e e t i n g s  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n .  W e  t h e r e f o r e  r e v e r s e .

I. F A C T S  A N D  P R O C E E D I N G S  

I n  A p r i l  1986, t h e  L e a g u e  o f  W o m e n  V o t e r s  o f  A l a s k a ,  

t h e  A n c h o r a g e  D a i l y  N e w s ,  a n d  t h e  F a i r b a n k s  D a i l y  N e w s  M i n e r  

( c o l l e c t i v e l y  r e f e r r e d  to h e r e a f t e r  as t h e  L e a g u e )  f i l e d  an 

a c t i o n  s e e k i n g  a d e c l a r a t o r y  j u d g m e n t  a n d  i n j u n c t i v e  r e l i e f  

a g a i n s t  c e r t a i n  m e m b e r s  o f  t h e  A l a s k a  L e g i s l a t u r e  (the 

L e g i s l a t o r s )  a n d  f o u r  l e g i s l a t i v e  e m p l o y e e s .  T h e  L e a g u e  a l l e g e d  

t h a t  m e m b e r s  o f  t h e  S e n a t e  a n d  H o u s e  F i n a n c e  C o m m i t t e e s * h a d  h e l d  

m e e t i n g s  " c l o s e d  to  t h e  p r e s s  and-*-members* o f  t h e  public?-" a n d  

d u r i n g  t h o s e  m e e t i n g s  h a d  " e n g a g e d’-'-'-irr* c o l l e c t i v e  f a c t - f i n d i n g ,  

d e l i b e r a t i o n ,  d e b a t e  - a n d  d e c i s i o n - j n a k i n g  w i t h  r e s p e c t  to t h e  

b u d g e t  f o r  F Y  1 9 8 7 . "  T h e  c o m p l a i n t  f u r t h e r  a l l e g e d  t h a t  m e m b e r s  

o f  t h e  H o u s e  F i n a n c e  C o m m i t t e e  a n d  t h e  S e n a t e - F i n a n c e  C o m m i t t e e  

h a d  m e t  j o i n t l y  < i n  m e e t i n g s  c l o s e d  to  t h e  p r e s s  a n d  p u b l i c  " t o  

discuss- a n d  a t t e m p t  t o  o b t a i n  a g r e e m e n t  upon- t h e  a m o u n t  o f  f u n d s  

a v a i l a b l e  f o r  t h e  F Y W 1987'; b u d g e t . " T h e  c o m p l a i n t  a l s o  a l l e g e d  

t h a t  m e m b e r s '  ' o f t h e  Ho u s e "  F i n a n c e  C o m m i t t e e  a n d  t h e  S e n a t e  

Finance- C o m m i t t e e  h a d  m e t  f r o m  t i m e  t o  t i m e  i n  "c-losed c a u c u s  

m e e t i n g s "  w i t h  o t h e r  m e m b e r s  o f  t h e  r u l i n g - m a j o r i t y ,  a n d  d u r i n g  

t h e s e  m e e t i n g s  h a d  e n g a g e d  i n  " s u b s t a n t i a l  c o l l e c t i v e  d i s c u s s i o n ,  

d e l i b e r a t i o n ,  a n d  d e c i s i o n - m a k i n g "  - c o n c e r n i n g  t h e  F Y  1 9 8 7  b u d g e t .



T h e  L e a g u e  a t t a c h e d  a f f i d a v i t s  f r o m  s e v e r a l  s e n a t o r s  a n d  

r e p r e s e n t a t i v e s  w h i c h  d e s c r i b e d  t h e s e  m e e t i n g s  i n  s o m e  d e t a i l .

T h e  L e a g u e  c h a r g e d  t h a t  t h e s e  m e e t i n g s  v i o l a t e d  t h e  

O p e n  M e e t i n g s  A c t  (AS 4 4 . 6 2 . 3 1 0 ) ,  t h e  U n i f o r m  R u l e s  o f  t h e  

L e g i s l a t u r e  (Rule 22) , v a r i o u s  federal, a n d  s t a t e  c o n s t i t u t i o n a l  

p r o v i s i o n s ,  a n d  c o m m o n  l a w  r i g h t s  o f  a c c e s s  t o  g o v e r n m e n t .  T h e  

s u p e r i o r  c o u r t  w a s  a s k e d  to  d e c l a r e  t h a t  t h e  c l o s e d  m e e t i n g s  

v i o l a t e d  s t a t e  a n d  f e d e r a l  law, a n d  t h a t  a n y  a p p r o p r i a t i o n  b i l l  

a d o p t e d  as a r e s u l t  o f  s u c h  m e e t i n g s  w o u l d  b e  v o i d  u n l e s s  e a c h  

h o u s e  o f  t h e  l e g i s l a t u r e  c o n d u c t e d  " s u b s t a n t i a l ,  d e  n o v o ,  

i n d e p e n d e n t  a n d  p u b l i c  r e c o n s i d e r a t i o n  o f  t h o s e  s u b s t a n t i v e  

m a t t e r s  p r e v i o u s l y  d i s c u s s e d  i n  p r i v a t e . "  T h e  i n j u n c t i v e  r e l i e f  

s o u g h t  b y  t h e  L e a g u e  w a s  a i m e d  a t  p r e v e n t i n g  t h e  l e g i s l a t u r e  f r o m  

c o n t i n u i n g  t o  e n g a g e  in  t h e  t y p e  o f  m e e t i n g s  c o m p l a i n e d  of, a n d  

f r o m  e n a c t i n g  t h e  s t a t e  b u d g e t  f o r  F Y  1 9 8 7  u n l e s s  a n d  u n t i l  

c e r t a i n  r e m e d i a l  a c t i o n  w a s  t a k e n .

O n  A p r i l  30, t h e  s u p e r i o r  c o u r t  h e l d  a h e a r i n g  o n  an  

a p p l i c a t i o n  b y  t h e  L e a g u e  f o r  a t e m p o r a r y  r e s t r a i n i n g  o r d e r ,  a n d  

o n  M a y  1 t h e  c o u r t  i s s u e d  i t s  f i r s t  d e c i s i o n  i n  t h i s  c ase. T h e  

c o u r t  c o n c l u d e d  t h a t  l i t i g a t i o n  p r e m i s e d  u p o n  th'_ a l l e g e d  c l o s e d  

m e e t i n g s  h e l d  i n  v i o l a t i o n  o f  t h e  O p e n  M e e t i n g s  A c t  p r e s e n t e d  a 

j u s t i c i a b l e  c o n t r o v e r s y .  T h e  c o u r t  r e f u s e d  t o  i s s u e  t h e  

r e q u e s t e d  TR O ,  h o w e v e r ,  b e c a u s e  i t  f o u n d  t h a t  i t  c o u l d  n o t  

f a s h i o n  a n  o r d e r  t h a t  w o u l d  e f f e c t i v e l y  c o n t r o l  t h e s e  l e g i s l a t i v e  

a c t i v i t i e s .  T h e  c o u r t  t h e n  d e c i d e d  t h a t  it w a s  e m p o w e r e d  to



i s s u e  a f i n a l  d e c l a r a t o r y  j u d g m e n t  s o l e l y  o n  t h e  b a s i s  o f  t h e  

L e a g u e ' s  c o m p l a i n t  a n d  a f f i d a v i t s  f i l e d  in s u p p o r t  o f  t h e  m o t i o n  

for t h e  TRO. T h e  c o u r t  f o u n d  t h a t  a  p a t t e r n  o f  c o n d u c t  w h i c h  w a s  

v i o l a t i v e  o f  t h e  O p e n  M e e t i n g s  A c t  h a d  b e e n  e s t a b l i s h e d ,  t h a t  

a c t i o n  t a k e n  c o n t r a r y  t o  t h e  A c t  w a s  v o i d ,  a n d  t h e r e f o r e  t h a t  a n y  

b u d g e t  d e c i s i o n  w h i c h  w a s  r e a c h e d  a t  a c l o s e d  m e e t i n g  w a s  v o i d .

The L e g i s l a t o r s  i m m e d i a t e l y  a p p e a l e d  f r o m  t h e  s u p e r i o r  

c o u r t ' s  d e c i s i o n  a n d  r e q u e s t e d  e m e r g e n c y  r e l i e f ,  c l a i m i n g  t h a t  

d u e  p r o c e s s  h a d  b e e n  d e n i e d  t o  t h e m  b e c a u s e  t h e  d e c i s i o n  h a d  b e e n  

r e n d e r e d  b e f o r e  t h e  L e g i s l a t o r s  h a d  b e e n  a f f o r d e d  a f a i r  

o p p o r t u n i t y  to  r e s p o n d  o n  t h e  m e r i t s .  A f t e r  a n  e x p e d i t e d  

a r g u m e n t ,  w e  r e v e r s e d  t h e  j u d g m e n t  i s s u e d  b y  t h e  s u p e r i o r  c o u r t  

a n d  r e m a n d e d  t h e  c a s e  f o r  t h e  p u r p o s e  o f  c o n d u c t i n g  a f u l l  

h e a r i n g  o n  t h e  m e r i t s .

S h o r t l y  t h e r e a f t e r ,  t h e  L e g i s l a t o r s  f i l e d  t h e i r  a n s w e r s  

t o  t h e  c o m p l a i n t ,  a n d  m o v e d  t o  d i s m i s s  t h e  c a s e  o r  a l t e r n a t i v e l y  

f o r  s u m m a r y  j u d g m e n t ,  a r g u i n g  t h a t  t h e  i s s u e s  i n  t h e  c a s e  w e r e  

n o n j u s t i c i a b l e  a n d  t h a t  t h e  c l a i m s  a g a i n s t  t h e  L e g i s l a t o r s  w e r e  

b a r r e d  b y  l e g i s l a t i v e  i m m u n i t y .  T h e  L e a g u e  f i l e d  a c r o s s - m o t i o n  

f o r  s u m m a r y  j u d g m e n t  o n  t h e  j u s t i c i a b i l i t y  i s s u e .

In O c t o b e r  1 986, t h e  s u p e r i o r  c o u r t  e n t e r e d  its s e c o n d  

d e c i s i o n  in t h i s  c a s e ,  t h e  p a r t i a l  f i n a l  j u d g m e n t  w h i c h  is t h e  

s u b j e c t  o f  t h i s  a p p e a l .  T h e  c o u r t  r e v e r s e d  i t s  e a r l i e r  r u l i n g  

a n d  c o n c l u d e d  t h a t  t h e  L e a g u e ' s  c l a i m  t h a t  t h e  c l o s e d  m e e t i n g s  

v i o l a t e d  the O p e n  M e e t i n g s  A c t  w a s  n o t  j u s t i c i a b l e .  T h e  L e a g u e
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a p p e a l s  f r o m  t h i s  r u l i n g .  T h e  c o u r t  p r o c e e d e d  t o  h o l d ,  h o w e v e r ,  

t h a t  t h e  p u b l i c  a n d  p r e s s  e n j o y  a n  i m p l i e d  r i g h t  o f  a c c e s s  t o  t h e  

p r o c e e d i n g s  o f  t h e  l e g i s l a t u r e  u n d e r  a r t i c l e  I, s e c t i o n  5 o f  t h e  

A l a s k a  C o n s t i t u t i o n ,  w h i c h  g u a r a n t e e s  f r e e d o m  o f  s p e e c h  a n d  o f  

t h e  p r e s s .  T h e  c o u r t  f u r t h e r  h e l d  t h a t  a c l a i m  t h a t  the

L e g i s l a t o r s  v i o l a t e d  t h i s  c o n s t i t u t i o n a l  r i g h t  vras j u s t i c i a b l e .  

T h e  c o u r t  f i n a l l y  h e l d  t h a t  l e g i s l a t i v e  i m m u n i t y  w a s  n o t  a b a r  to  

t h e  s u i t .  T h e  L e g i s l a t o r s  a p p e a l  f r o m  t h e s e  r u l i n g s .  T h e  S t a t e  

o f  A l a s k a ,  i n t e r v e n o r  o n  b e h a l f  o f  t h e  L e g i s l a t o r s  b e l o w ,  a n d  t h e  

F a i r b a n k s  D a i l y  N e w s  M i n e r ,  a r e  n o t  p a r t i c i p a n t s  i n  t h i s  a p p e a l .

II. S T A N D A R D  O F  R E V I E W  

A l l  o f  t h e  i s s u e s  i n  t h i s  a p p e a l  r a i s e  q u e s t i o n s  o f

A l a s k a  c o n s t i t u t i o n a l  a n d  s t a t u t o r y  law, s u b j e c t  t o  d e  n o v o  

r e v i e w .  T h e  f a c t s  o f  t h i s  c a s e  a r e  n o t  in  d i s p u t e ;  t h e  o n l y  

f a c t s  i n  t h e  r e c o r d  a r e  t h e  s e v e n  a f f i d a v i t s  s u b m i t t e d  b y  t h e  

L e a g u e  w h i c h  a t t e s t  t o  a p a t t e r n  o f  m e e t i n g s  b y  l e g i s l a t i v e  

c o m m i t t e e  a n d  c a u c u s  m a j o r i t y  m e m b e r s  w h i c h  w e r e  c l o s e d  t o  t h e

p u b l i c ,  t h e  p r e s s ,  a n d  s o m e t i m e s  m i n o r i t y  m e m b e r s  o f  t h e

l e g i s l a t u r e .  T h e  L e g i s l a t o r s  d o  n o t  d e n y  t h a t  t h e s e  m e e t i n g s  

o c c u r r e d ,  o r  t h a t  t h e y  c o n d u c t e d  t h e  b u s i n e s s  a n d  m a d e  t h e  

d e c i s i o n s  t h a t  t h e  L e a g u e  a l l e g e s .



III. V I O L A T I O N S  O F  T H E  O P E N  

M E E T I N G S  A C T  A R E  N O T  J U S T I C I A B L E  

T h e  L e a g u e  a r g u e s  t h a t  t h e  L e g i s l a t o r s  v i o l a t e d  

A l a s k a ' s  O p e n  M e e t i n g s  A c t 1 a n d  t h e  l e g i s l a t u r e ' s  U n i f o r m  R u l e

1. T h e  A l a s k a  O p e n  M e e t i n g s  A c t  p r o v i d e s :

A g e n c y  m e e t i n g s  p u b l i c .  (a) A l l  m e e t i n g s  o f  
a l e g i s l a t i v e  b o d y ,  o f  a b o a r d  o f  r e g e n t s ,  o r  
o f  an  a d m i n i s t r a t i v e  b o d y ,  b o a r d ,  c o m m i s s i o n ,  
c o m m i t t e e ,  s u b c o m m i t t e e ,  a u t h o r i t y ,  c o u n c i l ,  
a g e n c y ,  o r  o t h e r  o r g a n i z a t i o n ,  i n c l u d i n g  
s u b o r d i n a t e  u n i t s  o f  t h e  a b o v e  g r o u p s ,  o f  t h e  
s t a t e  o r  a n y  o f  its p o l i t i c a l  s u b d i v i s i o n s ,  
i n c l u d i n g  b u t  n o t  l i m i t e d  to m u n i c i p a l i t i e s ,  
b o r o u g h s ,  s c h o o l  b o a r d s ,  a n d  a l l  o t h e r  
b o a r d s ,  a g e n c i e s ,  a s s e m b l i e s ,  c o u n c i l s ,  
d e p a r t m e n t s ,  d i v i s i o n s ,  b u r e a u s ,  c o m m i s s i o n s  
o r  o r g a n i z a t i o n s ,  a d v i s o r y  o r  o t h e r w i s e ,  o f  
t h e  s t a t e  o r  l o c a l  g o v e r n m e n t  s u p p o r t e d  in 
w h o l e  o r  i n  p a r t  b y  p u b l i c  m o n e y  o r  
a u t h o r i z e d  t o  s p e n d  p u b l i c  m o n e y ,  a r e  o p e n  to  
t h e  p u b l i c  e x c e p t  as  o t h e r w i s e  p r o v i d e d  b y  
t h i s  s e c t i o n .  . . . E x c e p t  w h e n  v o i c e  v o t e s  
a r e  a u t h o r i z e d ,  t h e  v o t e  s h a l l  b e  c o n d u c t e d  
in s u c h  m a n n e r  t h a t  t h e  p u b l i c  m a y  k n o w  t h e  
v o t e  o f  e a c h  p e r s o n  e n t i t l e d  t o  v o t e .  T h i s  
s e c t i o n  d o e s  n o t  a p p l y  t o  a n y  v o t e s  r e q u i r e d  
t o  b e  t a k e n  t o  o r g a n i z e  t h e  b o d i e s  s p e c i f i e d  
i n  t h i s  s u b s e c t i o n .

(b) If  e x c e p t e d  s u b j e c t s  a r e  to b e  
d i s c u s s e d  a t  a m e e t i n g ,  t h e  m e e t i n g  m u s t  
f i r s t  b e  c o n v e n e d  as a p u b l i c  m e e t i n g  a n d  t h e  
q u e s t i o n  o f  h o l d i n g  a n  e x e c u t i v e  s e s s i o n  t o  
d i s c u s s  m a t t e r s  t h a t  c o m e  w i t h i n  t h e  
e x c e p t i o n s  c o n t a i n e d  in  (c) o f  t h i s  s e c t i o n  
s h a l l  b e  d e t e r m i n e d  b y  a m a j o r i t y  v o t e  o f  t h e  
b o d y .  N o  s u b j e c t s  m a y  b e  c o n s i d e r e d  a t  t h e  
e x e c u t i v e  s e s s i o n  e x c e p t  t h o s e  m e n t i o n e d  in  
t h e  m o t i o n  c a l l i n g  f o r  t h e  e x e c u t i v e  s e s s i o n  
u n l e s s  a u x i l i a r y  t o  t h e  m a i n  q u e s t i o n .  N o

(Footnote Continued)
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(c) T h e  f o l l o w i n g  e x c e p t e d  s u b j e c t s  m a y  
b e  d i s c u s s e d  in  a n  e x e c u t i v e  s e s s i o n :

(1) m a t t e r s ,  t h e  i m m e d i a t e  k n o w l e d g e  o f  
w h i c h  w o u l d  c l e a r l y  h a v e  .in a d v e r s e  e f f e c t  
u p o n  t h e  f i n a n c e s  o f  t h e  g o v e r n m e n t  u n i t ;

(2) s u b j e c t s  t h a t  t e n d  t o  p r e j u d i c e  t h e  
r e p u t a t i o n  a n d  c h a r a c t e r  o f  a n y  p e r s o n ,  
p r o v i d e d  t h e  p e r s o n  m a y  r e q u e s t  a p u b l i c  
d i s c u s s i o n ;

(3) m a t t e r s  w h i c h  b y  law, m u n i c i p a l  
c h a r t e r ,  o r  o r d i n a n c e  a r e  r e q u i r e d  t o  b e  
c o n f i d e n t i a l .

(d) T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o

(1) j u d i c i a l  o r  q u a s i - j u d i c i a l  b o d i e s  
w h e n  h o l d i n g  a m e e t i n g  s o l e l y  to  m a k e  a 
d e c i s i o n  i n  a n  a d j u d i c a t o r y  p r o c e e d i n g ;

(2)j u r i e s ;

(3) p a r o l e  o r  p a r d o n  b o a r d s ;

(4) m e e t i n g s  o f  a h o s p i t a l  m e d i c a l  
s t a f f ;  o r

(5) m e e t i n g s  o f  t h e  g o v e r n i n g  b o d y  o r  
a n y  c o m m i t t e e  o f  a h o s p i t a l  w h e n  h o l d i n g  a 
m e e t i n g  s o l e l y  t o  a c t  u p o n  m a t t e r s  o f  
p r o f e s s i o n a l  q u a l i f i c a t i o n s ,  p r i v i l e g e s ,  o r  
d i s c i p l i n e .

(e) R e a s o n a b l e  p u b l i c  n o t i c e  s h a l l  b e  
g i v e n  f o r  a l l  m e e t i n g s  r e q u i r e d  to  b e  o p e n  
u n d e r  t h i s  s e c t i o n .  . . .

(f) A c t i o n  t a k e n  c o n t r a r y  t o  t h i s  
s e c t i o n  is v o i d .

(Footnote Continued)

a c t i o n  m a y  be t a k e n  at the e x e c u t i v e  session.

AS 44.62.310'.
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22 t h r o u g h  t h e  c l o s e d  m e e t i n g s  a t t e s t e d  t o  in t h e  L e a g u e ' s  

a f f i d a v i t s .  T h e  s u p e r i o r  c o u r t  h e l d  t h a t  t h e s e  c l a i m s  w e r e

2. U n i f o r m  R u l e  o f  t h e  L e g i s l a t u r e  22 p r o v i d e s :

O P E N  A N D  E X E C U T I V E  S E S S I O N S .  (a) A l l  
m e e t i n g s  o f  a l e g i s l a t i v e  b o d y  a r e  o p e n  to 
a l l  l e g i s l a t o r s ,  w h e t h e r  o r  n o t  t h e y  a r e  
m e m b e r s  o f  t h e  p a r t i c u l a r  l e g i s l a t i v e  b o d y  
t h a t  is m e e t i n g ,  a n d  t o  t h e  g e n e r a l  p u b l i c  
e x c e p t  a s  p r o v i d e d  b y  (b) o f  t h i s  rule.

(b) A  l e g i s l a t i v e  b o d y  m a y  c a l l  a n  
e x e c u t i v e  s e s s i o n  at  w h i c h  m e m b e r s  o f  t h e  
g e n e r a l  p u b l i c  m a y  b e  e x c l u d e d  f o r  t h e  
f o l l o w i n g  r e a s o n s :

(1) d i s c u s s i o n  o f  m a t t e r s ,  t h e  i m m e d i a t e  
k n o w l e d g e  o f  w h i c h  w o u l d  a d v e r s e l y  a f f e c t  t h e  
f i n a n c e s  o f  a g o v e r n m e n t  u n i t ;

(2) d i s c u s s i o n  o f  s u b j e c t s  t h a t  t e n d  t o  
p r e j u d i c e  t h e  r e p u t a t i o n  a n d  c h a r a c t e r  o f  a 
p e r s o n ;

(3) d i s c u s s i o n  o f  a m a t t e r  t h a t  m a y ,  b y  
law, b e  r e q u i r e d  to b e  c o n f i d e n t i a l .

(c) W h e n  a l e g i s l a t i v e  b o d y  d e s i r e s  to 
c a l l  a n  e x e c u t i v e  s e s s i o n  i n  a c c o r d a n c e  w i t h
(b) o f  t h i s  r u l e ,  t h e  b o d y  s h a l l  f i r s t  
c o n v e n e  as a p u b l i c  m e e t i n g  a n d  t h e  q u e s t i o n  
o f  h o l d i n g  a n  e x e c u t i v e  s e s s i o n  s h a l l  b e  
d e t e r m i n e d  b y  a m a j o r i t y  v o t e  o f  t h e  m e m b e r s  
p r e s e n t .

(d) T h e  p r o v i s i o n s  o f  t h i s  r u l e  m a y  n o t  
b e  i n t e r p r e t e d  a s  p e r m i t t i n g  t h e  e x c l u s i o n  o f  
a l e g i s l a t o r  f r o m  an  e x e c u t i v e  s e s s i o n ,  
w h e t h e r  o r  n o t  t h e  l e g i s l a t o r  is a m e m b e r  o f  
t h e  b o d y  t h a t  is m e e t i n g .  A  l e g i s l a t o r  n o t  a 
m e m b e r  o f  t h e  b o d y  h o l d i n g  a n  e x e c u t i v e  
s e s s i o n  s h a l l ,  h o w e v e r ,  b e  s u b j e c t  t o  t h e  
s a m e  r u l e s  o f  c o n f i d e n t i a l i t y  a n d  d e c o r u m  as 
p e r t a i n  to r e g u l a r  m e m b e r s  o f  t h e  b o d y .
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n o n j u s t i c i a b l e  b e c a u s e  " [ j ]usticiabilifcy in t h i s  c a s e  d e p e n d s  on

a d e t e r m i n a t i o n  t h a t  t h e r e  is a c o n s t i t u t i o n a l  r i g h t  a l l e g e d  to

h a v e  b e e n  i n f r i n g e d . "  (Emphasis b y  t h e  court.) As a g e n e r a l

p r o p o s i t i o n ,  w e  agree.

In M a l o n e  v. M e e k i n s , w e  r e c o g n i z e d  t h a t

the e s t a b l i s h e d  p r i n c i p l e  t h a t  c o u r t s  s h o u l d  
not a t t e m p t  to a d j u d i c a t e  " p o l i t i c a l  
q u e s t i o n s "  . . . s t e m s  p r i m a r i l y  f r o m  the
s e p a r a t i o n  o f  p o w e r s  d o c t r i n e .  . . . "[I]t
is the r e l a t i o n s h i p  b e t w e e n  the j u d i c i a r y  and 
the c o o r d i n a t e  b r a n c h e s  o f  the . . .
G o v e r n m e n t  . . . w h i c h  g i v e s  r i s e  to the
'political q u e s t i o n . " '

650 P . 2d 351, 356 (Alaska 1982) (quot ing B a k e r  v. C a r r , 369 U.S.

186, 210, 7 L. Ed. 2d 663, 682 (1962)). See also A b o o d  v.

G o r s u c h , 703 P . 2d 1158, 1160 (Alaska 1985) ("There are c e r t a i n

q u e s t i o n s  i n v o l v i n g  c o o r d i n a t e  b r a n c h e s  o f  the g o v e r n m e n t ,  

s o m e t i m e s  u n h e l p f u l l y  c a l l e d  p o l i t i c a l  q u e s t i o n s ,  t h a t  the 

j u d i c i a r y  w i l l  d e c l i n e  to a d j u d i c a t e . " ) .

Ou r  s t a t e m e n t  in A b o o d  s u g g e s t s  the d i f f i c u l t y  i n h e r e n t  

in p r e c i s e l y  d e f i n i n g  t h e  c o n t o u r s  o f  the d o c t r i n e  of 

justi c i a b i l i t y .  It is n o t  p o s s i b l e  to d r a w  the e x a c t  b o u n d a r y  

s e p a r a t i n g  j u s t i c i a b l e  a n d  n o n j u s t i c i a b l e  q u e s t i o n s .

J u s t i c i a b i l i t y  is o f  c o u r s e  n o t  a legal 
c o n c e p t  w i t h  a f i x e d  c o n t e n t  o r  s u s c e p t i b l e  
o f  s c i e n t i f i c  v e r i f i c a t i o n .  Its u t i l i z a t i o n  
is t he r e s u l t a n t  o f  m a n y  s u b t l e  p r e s s u r e s ,  
i n c l u d i n g  the a p p r o p r i a t e n e s s  o f  t h e  i s sues 
for d e c i s i o n  . . . a n d  the a c t u a l  h a r d s h i p  to 
the l i t i g a n t s  o f  d e n y i n g  t h e m  t h e  r e l i e f  
sought.



Poe v. U l i m a n / 367 U.S. 4 9 7 f 508-09, 6 L. Ed. 2d 989, 999 (1961) 

(Frankfurter, J., p l u r a l i t y  opini on). N o r  w i l l  m e r e l y  

c h a r a c t e r i z i n g  a case as n o n j u s t i c i a b l e  or p o l i t i c a l  in n a t u r e  

r e n d e r  it i m m u n e  fr om j u d i c i a l  scrutiny. M a l o n e , 650 P . 2d at 

356. Rather, to i d e n t i f y  t h o s e  p o l i t i c a l  q u e s t i o n s  w h i c h  w i l l  be 

h e l d  to be n o n j u s t i c i a b l e ,  w e  h a v e  u t i l i z e d  the a p p r o a c h  a d o p t e d  

b y  the U n i t e d  S t a t e s  S u p r e m e  C o u r t  in B a k e r  v. C a r r . I d . at 357; 

see a l s o  A b o o d , 703 P . 2d at 1160. In M a l o n e , w e  e x p l a i n e d  t h a t  

t h e  S u p r e m e  C o u r t  o f  the U n i t e d  S t a t e s  h a d  i d e n t i f i e d  "various 

e lements, one or m o r e  o f  w h i c h  is ' [p]rom inent on the s u r f a c e  of 

a n y  c a s e  h e l d  to i n v o l v e  a p o l i t i c a l  quest i o n .  . . . ' T h e s e  

e l e m e n t s  i n c l u d e d  (1) a t e x t u a l l y  d e m o n s t r a b l e  c o m m i t m e n t  o f  the 

i ssue to a c o o r d i n a t e  p o l i t i c a l  d e p a r t m e n t  . . . ." 650 P . 2d at

357 (citing B a k e r  v. C a r r , 369 U.S. at 217, 7 L. Ed. 2d at 686) .

The L e g i s l a t o r s  a r g u e  t h a t  a r t i c l e  II, s e c t i o n  12 of 

the A l a s k a  C o n s t i t u t i o n  c o n t a i n s  an e x p r e s s  t e x t u a l  c o m m i t m e n t  of 

a u t h o r i t y ,  w h i c h  s p e c i f i c a l l y  and e x c l u s i v e l y  a u t h o r i z e s  the 

l e g i s l a t u r e  to a d o p t  its o w n  r ules o f  p r o c e d u r e .  A r t i c l e  II, 

s e c t i o n  12 p r o v i d e s  in part: "Rules. The h ouses of e a c h

l e g i s l a t u r e  shall a d o p t  u n i f o r m  r u l e s  of p r o c e d u r e . "  P u r s u a n t  to 

this a uthorit y, t h e  l e g i s l a t u r e  has a d o p t e d  U n i f o r m  R u l e  22, in 

l a n g u a g e  s u b s t a n t i a l l y  i d e n t i c a l  to the O p e n  M e e t i n g s  Act, 

p r o v i d i n g  that all m e e t i n g s  o f  a l e g i s l a t i v e  b o d y  are o p e n  to the 

g e n e r a l  public. C o m p a r e  n o c e s  1 and 2, s u p r a . The L e g i s l a t o r s  

a r g u e  t h a t  since the c o n s t i t u t i o n  c o m m i t s  to the  l e g i s l a t u r e  the
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d e t e r m i n e  w h e t h e r  the O p e n  M e e t i n g s  A c t  s h o u l d  a p p l y  to the

l e g i s l a t u r e ,  and h o w  it s h o u l d  a p p l y  c o n s i s t e n t  w i t h  U n i f o r m  R u l e

22. T h e  L e g i s l a t o r s  r e l y  on t his c o u r t ' s  d e c i s i o n s  in M a l o n e  and

A b o o d , a n d  on the F l o r i d a  S u p r e m e  C o u r t ' s  o p i n i o n  i n  M o f f i t t  v.

W i l l i s , 459 S o . 2d 1018 (Fla. 1984).

In M a l o n e , w e  d e c l i n e d  to a d d r e s s  the q u e s t i o n  of

w h e t h e r  the l e g i s l a t u r e  had v i o l a t e d  A S  2 4. 10.02u, w h i c h

p r o h i b i t e d  a p e r s o n  o t h e r  t h a n  t h e  S p e a k e r  of the H o u s a  from

c o n v e n i n g  a s e s s i o n  o f  the House. W e  h e l d  t h a t  the m a t t e r  o f  the

e l e c t i o n  or r e m o v a l  o f  the S p e a k e r  w a s  c o m m i t t e d  by the

c o n s t i t u t i o n  to t h e  House, and the j u d i c i a l  b r a n c h  o w e d  r e s p e c t

t o  t h a t  body.. W e  e x p l a i n e d  that

[s]uch a d e c l a r a t i o n  w o u l d ,  in o u r  view, be 
an u n w a r r a n t e d  i n t r u s i o n  into the b u s i n e s s  of 
the House. To b e  sure, the j u d i c i a l  b r a n c h  
of g o v e r n m e n t  has t h e  c o n s t i t u t i o n a l l y  
m a n d a t e d  d u t y  t o  e n s u r e  c o m p l i a n c e  w i t h  the 
p r o v i s i o n s  of the A l a s k a  C o n s t i t u t i o n ,  
i n c l u d i n g  the c o m p l i a n c e  b y  the leg isl a t u r e .
But a s t a t u t e  such as A S  2 4 . 1 0 . 0 2 0  r e l a t e s  
s o l e l y  to the i n t e r n a l  o r g a n i z a t i o n  o f  the
l e g i s l a t u r e ,  a s u b j e c t  w h i c h  has b e e n  
c o m m i t t e d  b y  o u r  c o n s t i t u t i o n  [Article II, 
s e c t i o n  12] to e a c h  house.

650 P . 2d at 356 (footnote o m i t t e d ) .  W e  also c o n s i d e r e d  the

q u e s t i o n  w h e t h e r  the " r e a s o n a b l e  p u b l i c  n o tice" r e q u i r e m e n t  of

t h e  O p e n  M e e t i n g s  Act, A S  4 4 . 6 2 . 3 1 0  (e), w a s  v i o l a t e d  by the

l e g i s l a t u r e  and said, "we r e g a r d  this q u e s t i o n  as it

a u t h o r i t y  t o  s e t  i t s  o w n  p r o c e d u r e s ,  o n l y  t h e  l e g i s l a t u r e  m a y
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r e l a t e s  to the i n t e r n a l  o r g a n i z a t i o n  o f  one of the H o u s e s  of the 

l e g i s l a t u r e  to b e  n o n j u s t i c i a b l e . "  Id. at 359.

In A b o o d , we h e l d  n o n j u s t i c i a b l e  the q u e s t i o n  of

w h e t h e r  a joint s e s s i o n  of the l e g i s l a t u r e  c o u l d  l e g a l l y  be

p r e s i d e d  o v e r  b y  the P r e s i d e n t  o f  the S e n a t e  in t h e  a b s e n c e  of

the S p e a k e r  of t h e  House. At i ss ue was the i n t e r p r e t a t i o n  of the 

l e g i s l a t u r e ' s  U n i f o r m  R u l e  51 w h i c h  r e q u i r e d  the p r e s e n c e  of b o t h  

o f f i c e r s .  W e  a g r e e d  w i t h  the t r i a l  c o u r t  that the issue arose 

o u t  of "the r u l e m a k i n g  p o w e r s  of the l e g i s l a t u r e . "  703 P . 2d at

1164. W e  also a g r e e d  t h a t  "out o f  r e s p e c t  o w e d  to a c o o r d i n a t e  

b r a n c h  o f  state g o v e r n m e n t ,  [we must] d e f e r [] to t h e  w i s d o m  of 

the l e g i s l a t u r e  c o n c e r n i n g  v i o l a t i o n s  o f  l e g i s l a t i v e  rules w h i c h  

g o v e r n  t h e  i n t e r n a l  w o r k i n g s  of the l e g i s l a t u r e . 11 I d .

O ur h o l d i n g s  in M a l o n e  and A b o o d  are c o n t r o l l i n g  in

this case. The A l a s k a  C o n s t i t u t i o n  e x p r e s s l y  c o m m i t s  to the 

l e g i s l a t u r e  a u t h o r i t y  to a d o p t  its own rules o f  p ro cedure. The 

q u e s t i o n  w h e t h e r  l e g i s l a t i v e  b u s i n e s s  s h o u l d  be c o n d u c t e d  in o p e n  

or c l o s e d  s e s s i o n s  is a p r o c e d u r a l  q u e s t i o n  w h i c h  has

t r a d i t i o n a l l y  b e e n  the s u b j e c t  of l e g i s l a t i v e  rules. See S o c i e t y

o f  P r o f e s s i o n a l  J o u r n a l i s t s  v. S e c r e t a r y  o f  L a b o r , 616 F. Supp. 

569, 577 (D. U t a h  1985) (a r i g h t  of a c c e s s  to a d m i n i s t r a t i v e

h e a r i n g s  is m o r e  a p r o c e d u r a l  r i g h t  t h a n  a s u b s t a n t i v e  r i g h t ) ; 

see a l s o  P. Mason, M a n u a l  o f  L e g i s l a t i v e  P r o c e d u r e  sec. 630 

(1979) (committee m e e t i n g s  open to p u b l i c  e x c e p t  w h e n  c o n s i d e r i n g  

s p e c i f i e d  r e s t r i c t e d  s u b j e c t s ) . P u r s u a n t  to this c o n s t i t u t i o n a l
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g r a n t  o f  a u t h o r i t y ,  the l e g i s l a t u r e  has e n a c t e d  U n i f o r m  Rule 22 

a n d  the O p e n  M e e t i n g s  A c t  in s u b s t a n t i a l l y  i d e n t i c a l  language.

The L e a g u e  a s s e r t s  tha t t h e  L e g i s l a t o r s  h a v e  v i o l a t e d  

b o t h  the U n i f o r m  R u l e  a nd the O p e n  M e e t i n g s  Act. If they have, 

t o  h o l d  t h a t  t h e s e  c l a i m s  are j u s t i c i a b l e  p l a c e s  the j u d i c i a r y  in 

d i r e c t  c o n f l i c t  w i t h  the l e g i s l a t u r e ' s  c o n s t i t u t i o n a l l y  

a u t h o r i z e d  r u l e m a k i n g  p r e r o g a t i v e .  W e  a g r e e  w i t h  the F l o r i d a

S u p r e m e  C o u r t  t h a t  it is the l e g i s l a t u r e ' s  p r e r o g a t i v e  to make,

i n t e r p r e t  and e n f o r c e  its o w n  p r o c e d u r a l  r u l e s  and the j u d i c i a r y

c a n n o t  c o m p e l  the l e g i s l a t u r e  to e x e r c i s e  a p u r e l y  l e g i s l a t i v e  

p r e r o g a t i v e .  M o f f i t t  v. W i l l i s , 459 S o . 2d 1018, 1021 (Fla.

3
19 84) . A s  w e  s t a t e d  in M a l o n e , " e x c e p t  in e x t r a o r d i n a r y

3. T h e  facts in M o f f i t t  are v i r t u a l l y  i d e n t i c a l  to 
t h e  facts in this case. N e w s p a p e r  p u b l i s h i n g  c o m p a n i e s  b r o u g h t  a 
d e c l a r a t o r y  j u d g m e n t  a c t i o n  a g a i n s t  the s t a t e  h o u s e  s p e a k e r  and 
se n a t e  p r e s i d e n t  a l l e g i n g  t h a t  s e c r e t  m e e t i n g s  of the l e g i s l a t u r e  
v i o l a t e d  the l e g i s l a t u r e ' s  rule r e q u i r i n g  o p e n  m e e t ings, a 
s t a t u t e  r e q u i r i n g  the l e g i s l a t u r e  t o  f o l l o w  its o w n  rules, and 
v a r i o u s  s t a t e  and f e d e r a l  c o n s t i t u t i o n a l  p r o v i s i o n s .  T h e  F l o r i d a  
S u p r e m e  C o u r t  h e l d  t h a t  the c o u r t s  l a c k e d  j u r i s d i c t i o n  to hear 
t h e  case, e xplainin g:

In o u r  view, a j u d icia l d e t e r m i n a t i o n  of th is 
m a t t e r  h i n g e s  on the m e a n i n g  o f  l e g i s l a t i v e  
c o m m i t t e e  m e e t i n g s  a n d  w h a t  a c t i v i t y  
c o n s t i t u t e s  s u c h  a m e e ti ng. A t  t h i s  point, 
the j u d i c i a r y  comes i n t o  h e a d - t o - h e a d  
c o n f l i c t  w i t h  the l e g i s l a t i v e  r u l e m a k i n g  
pr e r o g a t i v e .

A r t i c l e  III, s e ction 4(a) o f  t h e  F l o r i d a  
C o n s t i t u t i o n  g i v e s  each h o u s e  the p o w e r  to 
d e t e r m i n e  its o w n  rules o f  p r o c e d u r e .  . . .

( F o o t n o t e  C o n t i n u e d )
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c i r c u m s t a n c e s ,  as w h e r e  the r ights o f  p e r s o n s  w h o  are n o t  m e m b e r s

of t h e  l e g i s l a t u r e  are involved, it is not the f u n c t i o n  o f  the

j u d i c i a r y  to r e q u i r e  t h a t  the l e g i s l a t u r e  f o l l o w  its o w n  rules."

650 P . 2d at 359. In s u p p o r t  of this p r o p o s i t i o n ,  w e  c i t e d  U nited

S t a t e s  v. S m i t h , 286 U.S. 6, 33, 76 L. Ed. 954, 95 8-59 (1932),

w h e r e  the C o u r t  d i s c u s s e d  the r u l e  t h a t  the o n l y  j u s t i c i a b l e

l i m i t a t i o n s  on a l e g i s l a t i v e  b o d y ' s  p o w e r  to a d o p t  r u l e s  of its

p r o c e e d i n g s  are that the b o d y

m a y  n o t  b y  its rules i g n o r e  c o n s t i t u t i o n a l  
r e s t r a i n t s  or v i o l a t e  f u n d a m e n t a l  rights, and 
there s h o u l d  be a r e a s o n a b l e  r e l a t i o n  b e t w e e n  
the m o d e  o r  m e t h o d  of p r o c e e d i n g  e s t a b l i s h e d  
b y  the rules a n d  the r e s u l t  w h i c h  is s o u g h t  .

(Footnote Continued)

[T]his p r o v i s i o n  gives e a c h  h o u s e  t h e  p o w e r  
and p r e r o g a t i v e  not only to adopt, b u t  also 
to interpret, enforce, w a i v e  or s u s p e n d  
w h a t e v e r  p r o c e d u r e s  it d e e m s  n e c e s s a r y  or 
d e s i r a b l e  so long as c o n s t i t u t i o n a l  
r e q u i r e m e n t s  for the e n a c t i n g  of laws are not 
v iolated. . . .  It is the final p r o d u c t  of 
the l e g i s l a t u r e  that is s u b j e c t  to r e v i e w  by 
the courts, not the i n t e r n a l  p r o c e d u r e s .

J u s t  as the l e g i s l a t u r e  m a y  n o t  invade 
o u r  p r o v i n c e  of p r o c e d u r a l  r u l e m a k i n g  for the 
c ourt system, w e  m a y  n o t  i n v a d e  the 
l e g i s l a t u r e ' s  p r o v i n c e  of i n t e r n a l  
r ulemaking.  . . .  A  m e m b e r  o f  the l e g i s l a t u r e  
can r a i s e  a p o i n t  of o r d e r  r e g a r d i n g  a 
v i o l a t i o n  o f  any of the r u l e s  o f  the h o u s e  or 
senate. T h a t  is the p r o p e r  f o r u m  for 
d e t e r m i n i n g  the p r o p r i e t y  o f  the a c t i v i t i e s  
c o m p l a i n e d  o f  in the suit below.

I d . at 1021-22  (emphasis b y  the court, c i t a t i o n s  o m i t t e d ) .
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to be o b t a i n e d .  But w i t h i n  t h e s e  l i m i t a t i o n s  
all m a t t e r s  o f  m e t h o d  are o p e n  to the 
d e t e r m i n a t i o n  o f  the house. . . .

I d . at 33, 76 L. Ed. at 959, q u o t i n g  U n i t e d  S t a t e s  v. B a l l i n , 144

U.S. 1, 5, 36 L. Ed. 321, 324 (1891). See also E x x o n  Corp. v.

F . T . C . , 589 F . 2d 582, 590 (D.C. Cir. 1978) ("Althou gh the courts

w i l l  i n t e r v e n e  to p r o t e c t  c o n s t i t u t i o n a l  r ights  from i n f r i n g e m e n t

by  C o n g r e s s ,  . . . w h e r e  c o n s t i t u t i o n a l  r i g h t s  are n o t  violate d,

there is no w a r r a n t  for the j u d i c i a r y  to i n t e r f e r e  w i t h  the

i n t e r n a l  p r o c e d u r e s  o f  C o n g r e s s  . . ."), c e r t , d e n i e d , 441 U.S.

943, 60 L. Ed. 2d 1044 (1979); C o n s u m e r s  U n i o n  o f  U n i t e d  States

v. P e r i o d i c a l  C o r r e s p o n d e n t s *  A s s ' n , 365 F. Supp. 18, 24 (D.D.C.

1973) ("A c o n g r e s s i o n a l  rule w h i c h  i n f r i n g e s  u p o n  the

c o n s t i t u t i o n a l  r i g h t s  of p e r s o n s  o t h e r  t h a n  C o n g r e s s m e n  p r e s e n t s

a p r o p e r  q u e s t i o n  for the j udiciary"), r e v 'd on o t h e r  g r o u n d s ,

515 F .2d 1341 (D.C. Cir. 1975), c e r t , d e n i e d , 423 U.S. 1051, 46

L. Ed. 2d 640 (1976) ; S t a t e  ex rel. C i t y  L o a n  & Sav. Co. v.

M o o r e , 177 N.E. 910 (Ohio 1931) (the l e g i s l a t u r e ' s  d i s r e g a r d  of

its o w n  r u l e s  as to its l a w m a k i n g  p r o c e d u r e s  is n o t  s u b j e c t  to

j u d i c i a l  inquiry, w h e r e  the rule is n o t  e m b r a c e d  in the

c o n s t i t u t i o n ) ? S c h w e i t z e r  v. T e r r i t o r y , 47 Pac. 1094 (Okla. 1897)

(since t h e  c o u r t  c a n n o t  d e c l a r e  an a c t  c f  the l e g i s l a t u r e  v o i d  on

a c c o u n t  o f  n o n c o m p l i a n c e  w i t h  rules of p r o c e d u r e  m a d e  by i t self

to g o v e r n  its d e l i b e r a t i o n ,  the f a i l u r e  o f  the l e g i s l a t u r e  to

o b s e r v e  a s t a t u t e  e n a c t e d  b y  i t s elf, a n d  c o n c e r n i n g  the

l e g i s l a t u r e ' s  p r o c e d u r e  for lawmaking, w a s  no g r o u n d  for r e f u s i n g



to e n f o r c e  a s t a t u t e  p a s s e d  in n o n c o m p l i a n c e  w i t h  t he rule, w h e r e  

there w a s  no c o n s t i t u t i o n a l  p r o v i s i o n  m a n d a t i n g  a p a r t i c u l a r  

p r o c e d u r e ) ;  S t a t e  v. C u m b e r l a n d  C l u b , 188 S.W. 583, 585 (Tenn.

1916) (where a s t a t e  l e g i s l a t u r e  h a s  the r i g h t  u n d e r  its 

c o n s t i t u t i o n  t o  m a k e  its o w n  r u l e s  o f  p r o c e d u r e ,  it m u s t  be the 

judge o f  t h o s e  rules, a n d  all the c o u r t  c a n  do is to a s c e r t a i n  

w h e t h e r  the c o n s t i t u t i o n  h a s  b e e n  c o m p l i e d  w i t h ) . L i k e w i s e ,  in 

A b o o d , w e  n o t e d  t h a t  t h e  " n o n j u s t i c i a b i l i t y  [of r u l e s  viola t i o n s ]  

d o c t r i n e  w o u l d  n o t  a p p l y  to c a s e s  i n v o l v i n g  our c o n s t i t u t i o n a l l y  

m a n d a t e d  d u t y  to i n s u r e  c o m p l i a n c e  w i t h  the p r o v i s i o n s  o f  the 

A l a s k a  C o n s t i t u t i o n ,  i n c l u d i n g  c o m p l i a n c e  b y  the l e g i s l a t u r e . "  

703 P . 2d at 1 1 6 1 . 4

W e  o b s e r v e  t h a t  in S m i t h , the C o u r t  h e l d  t h a t  w h e r e  the 

" c o n s t r u c t i o n  to be g i v e n  to the rul es a f f e c t s  p e r s o n s  o t h e r  than 

m e m b e r s  of the Senate, the q u e s t i o n  p r e s e n t e d  is o f  n e c e s s i t y  a 

j u d i c i a l  one." 286 U.S. at 33, 76 L. Ed. at 959. In this case, 

the c o n s t r u c t i o n  o f  t h e  O p e n  M e e t i n g s  A c t  a n d  U n i f o r m  R u l e  22 

does n o t  a f f e c t  p e r s o n s  o t h e r  t h a n  m e m b e r s  of the l e g i s l a t u r e  in 

the same sense as w a s  t h e  c a s e  i n  S m i t h . There, t h e  c o n t r o v e r s y  

w a s  b e t w e e n  t h e  U n i t e d  S t a t e s  S e n a t e  a n d  an a p p o i n t e e  o f  the

4. W e  a d j u d i c a t e d  t h e  q u e s t i o n  p r e s e n t e d  as t o  the 
q u o r u m  n e e d e d  for acts of the l e g i s l a t u r e  in j o i n t  s e s s i o n  
b e c a u s e  it "is a q u e s t i o n  o f  A l a s k a  c o n s t i t u t i o n a l  law. . . .  to 
w h i c h  t h e  n o n j u s t i c i a b i l i t y  d o c t r i n e  d o e s  n o t  a p p l y . "  Id. at 
1161.
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Pr e s i d e n t ,  the r e s o l u t i o n  of w h i c h  d e p e n d e d  u p o n  the r i g h t  o f  the 

Se n a t e  to r e c o n s i d e r ,  u n d e r  its rules, its p r i o r  c o n f i r m a t i o n  of 

the P r e s i d e n t ' s  n o m i n e e  a f t e r  the P r e s i d e n t  h a d  a p p o i n t e d  the 

n o m i n e e  p u r s u a n t  to the e a r l i e r  c o n f i r m a t i o n .  Here, t h e r e  is no 

s p e c i f i c  i n d i v i d u a l  w i t h  any p a r t i c u l a r  r i g h t  at s t a k e  in the 

c o n t r o v e r s y .  Rather, the r i g h t  g r a n t e d  u n d e r  the O p e n  M e e t i n g s  

A c t  as it a p p l i e s  to the legislature, a n d  u n d e r  U n i f o r m  R u l e  22, 

is a r i g h t  o f  t he p u b l i c  g e n e r a l l y  to o b s e r v e  the l e g i s l a t u r e ' s  

p r o c e e d i n g s .

It is true t h a t  the l e g i s l a t u r e  • h a s  i d e n t i f i e d 1"1 in the

O p e n  M e e t i n g s  A c t  the p u b l i c ' s  i n t e r e s t  in o p e n  m e e t i n g s ,  AS

4 4 . 6 2 . 3 1 2  (a)', a n d  w e  h a v e  r e c o g n i z e d  that  the A c t 1"*1 e x i s t s

p r i m a r i l y  t o  a d v a n c e  the p e o p l e ' s  i n t e r e s t ,  and t h a t  it is

5
a p p l i c a b l e  to the legisl a t u r e .  A l a s k a  C o m m u n i t y  Colleges' 

F e d e r a t i o n  o f  T e a c h e r s  v. U n i v e r s i t y  o f  A l a s k a , 677 P . 2d 886, 891 

(Alaska 1984). W e  d o  n o t  r e t r e a t  f r o m  t h e s e  p r i n c i p l e s .  The 

q u e s t i o n  b e f o r e  us, however,  is not w h e t h e r  the Open- M e e t i n g s  A c t  

a p p l i e s  to the legi sl a t u r e ,  b u t  r a t h e r  w h e t h e r  the l e g i s l a t u r e ' s  

a l l e g e d  v i o l a t i o n  of the A c t  o r  U n i f o r m  R u l e  is j u s t i c i a b l e . ^  As

5. E v e n  so, it is b e y o n d  d o u b t  t h a t  the l e g i s l a t u r e
has the p o w e r  to e x e m p t  i t s e l f  at any t i m e  from the c o v e r a g e  of
the O p e n  M e e t i n g s  Act.

6. C o m p a r e  C o l e  v. State, 673 P . 2d 345, 349 (Colo.
1983) (held: r e q u i r e m e n t  of o p e n  m e e t i n g s  law t h a t  l e g i s l a t i v e
ca u c u s  m e e t i n g s  be o p e n  to p u b l i c  does not c o n f l i c t  w i t h  state

( F o o t n o t e  C o n t i n u e d )
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w e  h a v e  c o n c l u d e d ,  t h e  O p e n  M e e t i n g s  Act, as it a p p l i e s  to the 

l e g i s l a t u r e ,  like t h e  l e g i s l a t u r e ' s  U n i f o r m  Rule 22, m e r e l y  

e s t a b l i s h e s > a  ru le o f  p r o c e d u r e  c o n c e r n i n g  h o w  the l e g i s l a t u r e  

h a s  d e c i d e d  t o  c o n d u c t  its b u s i n e s s .  O f  course, h a v i n g  m a d e  the 

rule, it s h o u l d  b e  followed, b u t  a f a i l u r e  to f o l l o w  it is not 

t he s u b j e c t  m a t t e r  o f  j u d i c i a l  inquiry. See S t a t e  ex rel. C i t y  

L o a n  & Sav. Co. v. M o o r e , 177 N.E. 910, 911 (Ohio 1931).

If t h e r e  w e r e  a l l e g a t i o n s  t h a t  the legis l a t u r e ,  a c ting 

p u r s u a n t  to o r  in v i o l a t i o n  of o n e  of its ru les o f  pro ced u r e ,  h ad 

i n f r i n g e d  o n  the r i g h t s  o f  a t h i r d  p e r s o n  n o t  a m e m b e r  of the 

l e g i s l a t u r e  as in S m i t h , o r  h a d  i g n o r e d  c o n s t i t u t i o n a l  r e s t r a i n t s -  

or v i o l a t e d  f u n d a m e n t a l  rights, t h e n  the " e x c e p t i o n a l  

c i r c u m s t a n c e s '*• e x c e p t i o n  t o  the r u l e  o f  nonjusticiability- w o u l d  

c o m e  into p l a y’. N o n e  o f  t h e s e  f a ctors a r e  i n v o l v e d  in this case, 

h o w e v e r ,  and t h e r e  is no b a s i s  for e m p l o y i n g  t h e  " e x c e p t i o n a l  

c i r c u m s t a n c e s "  exception.

T h u s *  b e c a u s e  the c o n s t i t u t i o n  c o m m i t s  t o  the 

l e g i s l a t u r e  the a u t h o r i t y  to p r o v i d e  for its own rules of 

p r o c e d u r e ,  a n d  because'* the q u e s t i o n  o f  w h e t h e r  a l e g i s l a t i v e  

c o m m i t t e e * m e e t i n g  o r  c a u c u s  m e e t i n g  shall be o p e n  o r  c l o s e d  falls 

within* this grants^-ofa; a u t h o r i t y , w e  regard^* the q u e s t i o n  w h e t h e r  

t h e  L e g i s l a t o r s  h a v e  v i o l a t e d  t h e  O p e n  M e e t i n g s  A c t  o r  U n i f o r m

(Footnote Continued)

c o n s t i t u t i o n a l  p r o v i s i o n  a u t h o r i z i n g  l e g i s l a t u r e  to e s t a b l i s h  its 
o w n  rules, how ever, c o u r t  d i d  n o t  d i sc uss j u s t i c i a b i l i t y ) .
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R u l e  22 t o  be n o n j u s t i c i a b l e .  As w e  h a v e  r e c o g n i z e d ,  the

l e g i s l a t u r e’s v i o l a t i o n  of its r u l e s  o f  p r o c e d u r e  m a y  be 

j u s t i c i a b l e  in " e x c e p t i o n a l  c i r c u m s t a n c e s "  o f  c o n s t i t u t i o n a l  

d i m e n s i o n .  If the L e a g u e ' s  c l a i m  / is to. s u r v i v e  this

j u s t i c i a b i l i t y  chal l e n g e *  it m u s t  involve/ a r i g h t  p r o t e c t e d  b y  

e i t h e r  the A l a s k a  C o n s t i t u t i o n  or the U n i t e d  States. C o n s t i t u t i o n .

IV. NO I M P L I E D  C O N S T I T U T I O N A L  
R I G H T  OF A C C E S S  T O  L E G I S L A T I V E  M E E T I N G S

T h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  d o e s  n o t  expressly*  

r e q u i r e  the C o n g r e s s  to h o l d  any of its m e e t i n g s  in public* 

T h e r e  is a l s o  no c o m m o n  l a w  r i g h t  to " a t t e n d  m e e t i n g s  of; 

g o v e r n m e n t  bodies. S o c i e t y  o f  P r o f e s s i o n a l  J o u r n a l i s t s , 616 F. 

Supp. at 572; see W a t k i n s ,  O p e n  M e e t i n g s  u n d e r  the A r k a n s a s  

F r e e d o m  of I n f o r m a t i o n  A c t , 38 Ark. L. Rev, 268 (1984) (Watkins); . 

No t e ,  O p e n  M e e t i n g  Statutes; The P r e s s  F i g h t s  for the " R ight to 

K n o w " , 75 Harv. L. Rev. 1199, 1203 (1962) (Note). Indeed, the

t r a d i t i o n  o f  the E n g l i s h  P a r l i a m e n t ,  w h i c h  w a s  s u b s e q u e n t l y  

c a r r i e d  o n  in the l e g i s l a t i v e  b o d i e s  o f  C o l o n i a l  A m e r i c a ,  was to 

h o l d  l e g i s l a t i v e  d e b a t e  in s e c r e t  a n d  to p r o h i b i t  p u b l i c a t i o n  of 

l e g i s l a t i v e  p r o c e e d i n g s .  S o c i e t y  of P r o f e s s i o n a l  J o u r n a l i s t s , 

616 F. Supp. at 572 (ob serving th at b o t h  the C o n t i n e n t a l  C o n g r e s s  

an d  the C o n s t i t u t i o n a l  C o n v e n t i o n  c o n d u c t e d  t h e i r  p r o c e e d i n g s  in 

secret, and thus ”[i]t is n o t  s u r p r i s i n g  . . . t h a t  the F r a m e r s  

of the C o n s t i t u t i o n  d i d  n o t  i n c l u d e  an e x p r e s s  p r o v i s i o n  in the
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W a t k i n s ,  supra  at 271.

O n  the o t h e r  hand, at l e a s t  t h i r t y - f i v e  states h a v e

c o n s t i t u t i o n a l  r e q u i r e m e n t s  * that' t h e i r  l e g i s l a t u r e s  m e e t  in

7
pu blic. See Note, s u p r a  a t  1203. All- fifty' states, the

D i s t r i c t  of C o l u m b i a ,  and the f e d e r a l  g o v e r n m e n t  h a v e  some form 

of* a n  o p e n  m e e t i n g s  act. W a t k i n s ,  s u p r a  at 268, 272. T h e s e  acts 

h a v e  n e v e r  b e e n  h e l d  to b e  constitutionally- required, however. 

S o c i e t y  o f  P r o f e s s i o n a l  J o u r n a l i s t s , 616 F. Supp. at 572; see

W a t k i n s ,  s u p r a  at 272.

T h e r e  is o n e  a r e a  w h e r e  a c o n s t i t u t i o n a l  r i g h t  of 

a c c e s s  c l e a r l y  d o e s  exist, namely, in j u d i c i a l  p r o ceedings. The 

U n i t e d  S t a t e s  S u p r e m e  C o u r t  has f ound u n d e r  the first a m e n d m e n t  

t h a t  the p u b l i c  a n d  p r e s s  h a v e  a r i g h t  o f  access to c r i m i n a l

C o n s t i t u t i o n  t h a t  r e q u i r e d  C o n g r e s s  t o  d e l i b e r a t e  i n  p u b l i c " ) ;

7. The S t a t e  o f  O r e g o n  a m e n d e d  its c o n s t i t u t i o n  in 
1974 and 1978 to r e q u i r e  t h a t  its l e g i s l a t u r e  -conduct its 
d e l i b e r a t i o n s  in p u b lic. T h i s  a m e n d m e n t  is found in that pa rt of 
the O r e g o n  C o n s t i t u t i o n  d e a l i n g  w i t h  the l e g i s l a t i v e  branch, and 
p r o v i d e s :

The d e l i b e r a t i o n s  of e a c h  h ouse, of 
c o m m i t t e e s  o f  e a c h  h o u s e  or j o i n t  c o m m i t t e e s  
and of c o m m i t t e e s  o f  the w h ole, shall be 
open. E a c h  h o u s e  shall a d o p t  r u l e s  to 
i m p l e m e n t  the r e q u i r e m e n t  o f  this s e c t i o n  and 
the h o u s e s  j o i n t l y  s hall a d o p t  rules to 
i m p l e m e n t  th e r e q u i r e m e n t s  of this s e c t i o n  in 
any j oi nt a c t i v i t y  t h a t  the two h o u s e s  m a y  
u ndert a k e .

O r .  C o n s t ,  a r t i c l e  IV, § 14.
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t r i a l s  e v e n  w h e r e  t h e  d e f e n d a n t  e x p r e s s l y  w a i v e s  his or h e r  r i g h t  

t o  a p u b l i c  t r i a l  and d e s i r e s  the p r o c e e d i n g s  to be cl' od. 

R i c h m o n d  N e w s p a p e r s , Inc. v. V i r g i n i a , 448 U.S. 555, 65 L. Ed. 2d 

973 (1980) (plurality d e c i s i o n  a d o p t e d  as a m a j o r i t y  d e c i s i o n  in 

G l o b e  N e w s p a p e r  Co. v. S u p e r i o r  C o u r t , 457 U.S. 596, 73 L. Ed. 2d 

248 (1982)). The S u p r e m e  C o u r t ' s  r a t i o n a l e  for f i n d i n g  this

u n e n u m e r a t e d  r i g h t  of a c c e s s  is s i g n i f i c a n t .  First, c r i m i n a l  

t r i a l s  h a v e  h i s t o r i c a l l y  b e e n  o p e n  to the p r e s s  a n d  public. 

G l o b e  N e w s p a p e r , 457 U.S. a t  605, 73 L. Ed. 2d at 256. S e cond , 

t h e  r i g h t  o f  a c c e s s  to c r i m i n a l  t r i a l s  p l a y s  a s i g n i f i c a n t  r o l e  

in the p r o p e r  f u n c t i o n i n g  o f  t h e  j u d i c i a l  p r o c e s s .  Id. at 606, 

73 L. Ed. 2d at 256.

In this c a s e  the s u p e r i o r  c o u r t s  u t i l i z e d  the a n a l y s i s  

a p p l i e d  b y  R i c h m o n d  Newspapers/Globe-* Newspaper* -to- -find1 t h a t  the 

p u b l i c  a n d  the p r e s s  h a v e  an i m p l i e d  r i g h t  under-- the A l a s k a  

C o n s t i t u t i o n ,  article-I-,- section^-5y^to-attend c e r t a i n  m e e t i n g s  o f  

l e g i s l a t i v e  units. T h e  C o u r t i s - - a n a l y s i s - i s 3 i-n^-two ‘parts: an

h i s t o r i c a l  review, lookings t o  th e practice, in .-ef f e c t - a t  the t i m e  

o f  the a d o p t i o n  of the A l a s k a  C o n s t i t u t i o n  to- d e t e r m i n e  w h a t  the 

f r a m e r s  intended , a h d  a f u n c t i o n a l - - e v a l u a t i o n  s e e k i n g  to 

d e t e r m i n e *  the effect- t h a t  a r e q u i r e m e n t 1 o f--public a c c e s s  t o  

l e g i s l a t i v e  ̂ m e e t i n g s w o u l d  have.

W e  d i s a g r e e  w i t h  t h i s  a n a l y s i s  because- the h i s t o r y  o f  

t h e  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  i n d i c a t e s  t h a t  the f r a m e r s  

of o u r  c o n s t i t u t i o n  d i d  n o t  i n t e n d  t o  confer- a right o f  p u b l i c

-22-



a c c e s s  to m e e t i n g s  of l e g i s l a t i v e  c o m m i t t e e s  or l e g i s l a t i v e  

8
c a u c u s e s .

The c o n s t i t u t i o n  e x p r e s s l y  p r o v i d e s  that it is the 

l e g i s l a t u r e ' s  p r o v i n c e  to e s t a b l i s h  its o w n  r u l e s  o f  procedure. 

A l a s k a  C onst, a r t i c l e  II, s e c t i o n  12. We h a v e  h e l d  in part III 

o f  this o p i n i o n  tha t this p r o v i s i o n  i n c l u d e s  the a u t h o r i t y  to 

m a k e  r u les concerning, w h e t h e r  l e g i s l a t i v e  b o d i e s  shall c o n d u c t  

t h e i r  b u s i n e s s  in o p e n  or c l o s e d  m e e t i n g s .  O f  course,/ if the 

c o n s t i t u t i o n  c o n t a i n e d  Jan e x p r e s s  o r  i m p l i e d  g u a r a n t e e  o f  p u b l i c  

a c c e s s  to l e g i s l a t i v e  meetings,-/ the l e g i s l a t u r e  c o u l d  not,) 

p u r s u a n t  to a r t i c l e  II, s e c t i o n  12, adoptj a r u l e  or e n a c t  a law^' 

to  t h e  co ntrary. /

A t  the outse t, w e  are c o n f r o n t e d  w i t h  the rule that the 

i n t e n t  u n d e r l y i n g  c o n s t i t u t i o n a l  l a n g u a g e  s h o u l d  first be 

g a t h e r e d  from the l a n g u a g e  itself. B a k e r  v. C i t y  o f  F a i r b a n k s , 

471 P . 2d 386, 397 (Alaska 1970). A l t h o u g h  w e  w o u l d  n a t u r a l l y

e x p e c t  a p r o v i s i o n  r e q u i r i n g  l e g i s l a t i v e  b o d i e s  to c o n d u c t  their 

m e e t i n g s  in p u b l i c  to be found in a r t i c l e  II, w h i c h  p e r t a i n s  to 

t h e  le gisl a t u r e ,  it is c l e a r  t h a t  the c o n s t i t u t i o n  c o n t a i n s  no 

e x p r e s s  p r o v i s i o n  there, or in t h e  d e c l a r a t i o n  of right s in

8. W e  are not p r e s e n t e d  w i t h  the i s s u e  w h e t h e r  there 
m a y  b e  an i m p l i e d  c o n s t i t u t i o n a l  r i g h t  of the p u b l i c  and the
p r e s s  to a t t e n d  floor s e s s i o n s  o f  the t w o  h o u s e s  o f  th e
l e g i s l a t u r e ,  or to a t t e n d  s e s s i o n s  o f  the l e g i s l a t u r e  m e e t i n g  as 
a whole. O u r  o p i n i o n  is l i m i t e d  to m e e t i n g s  of l e g i s l a t i v e
c o m m i t t e e s  and s o - c a l l e d  cau cuses.
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a r t i c l e  I, or a n y w h e r e  else. Thus, w e  m u s t  d e t e r m i n e  if such a 

r i g h t  m a y  be implied.

W e  b e g i n  by s e e k i n g  t o  d e t e r m i n e  the i n t e n t  o f  the 

framers. W e  f i n d  e v i d e n c e  o f  s u c h  i n t e n t  in the d e b a t e  a t  the 

C o n s t i t u t i o n a l  C o n v e n t i o n  o v e r  t he q u e s t i o n  of the p u b l i c ' s

a c c e s s  to the C o n v e n t i o n ' s  own c o m m i t t e e  m e e t i n g s .  That d e b a t e  

sh o w s  c l e a r l y  t h a t  the d e l e g a t e s  w e r e  a w a r e  o f  t h e  issue and o f  

t h e  n e c e s s i t y  f or d e a l i n g  w i t h  it d i r e c t l y .

O n e  o f  the first o r d e r s  o f  b u s i n e s s  for the

C o n s t i t u t i o n a l  C o n v e n t i o n  w a s  to a d o p t  p r o c e d u r a l  r u l e s  to g o v e r n  

its o w n  a c t i v i t i e s  in d r a f t i n g  t he c o n s t i t u t i o n .  R u l e  19

c o n c e r n e d  p u b l i c  a c c e s s  to the d e l i b e r a t i o n s  o f  the S t a n d i n g

C o m m i t t e e s  of the C o n v e n t i o n .  A s  o r i g i n a l l y  p r o p o s e d ,  Rule 19 

pr o v i d e d :

T h e  d e l i b e r a t i o n s  o f  the S t a n d i n g  C o m m i t t e e s  
shall n o t  be o p e n  to t h e  p u b l i c  e x c e p t  u p o n  
i n v i t a t i o n  of the C o m m i t t e e .  E a c h  S t a n d i n g  
C o m m i t t e e  s h a l l  n o t i f y  t he S e c r e t a r y  of the 
time a n d  p l a c e  o f  m e e t i n g s ,  a n d  the S e c r e t a r y  
shall m a k e  s u c h  n otic e p u blic.

1 P r o c e e d i n g s  o f  the A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  75

( N o v ember 9, 1955) (hereafter "C o n v e n t i o n  P r o c e e d i n g s " ) .

D e l e g a t e  R i v e r s  s p o k e  f i r s t  in s u p p o r t  o f  th e Rule.

Th e  c o m m i t t e e s  h a v e  a l o t  o f  w o r k  to d o  and
n e e d  f r e e d o m  to e x press t h e m s e l v e s  to a r r i v e
at a c o n s e n s u s  o f  t h e i r  t h i n k i n g  and, 
a c c o r d i n g l y ,  t h e  c o m m i t t e e s  in a l l  fairness, 
c o u l d  h e a r  a n y o n e  w h o  r e q u e s t e d  to be heard, 
and t h a t  is t h e  r e a s o n  for s a y i n g  t h a t  the 
time o f  t h e s e  c o m m i t t e e  m e e t i n g s  sh all be 
p o s t e d  or p u b l i c i z e d  b y  the Sec ret a r y .
E v e r y o n e  is s u p p o s e d  t o  k n o w  w h e n  w e  are
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m e e t i n g  so t h a t  a n y o n e  can r e q u e s t  to be 
heard, b u t  w e  d o n ' t  w a n t  to h a v e  t h e m  o p e n  to 
the p u b l i c  w h i l e  w e  try to d e v e l o p  a 
c o n s e n s u s  o f  o u r  t h i n k i n g  d u r i n g  all of our 
e x p l o r a t o r y  work. W e  think the c o m m i t t e e s  
c a n  do b e t t e r  w o r k  if the p u b l i c  is t h e r e  on 
i n v i t a t i o n  o r  if p a r t i c u l a r  p e r s o n s  w h o  w a n t  
to be heard, do so u p o n  request, and t h a t  is 
the r eason  for the rule.

I d . D e l e g a t e  H e l l e n t h a l  spoke in o p p o s i t i o n  to the Rule,

stating:

T h i s  is an u n u s u a l  rule. I d o u b t  i f  any 
o t h e r  b o d y  s u c h  as this has s u c h  a rule. I 
k n o w  the C o n g r e s s  o f  the U n i t e d  S t a t e s  does 
n ot h a v e  s u c h  a rule, and I t h i n k  t h a t  we 
w o u l d  p u t  o u r s e l v e s  o p e n  to t he w e l l - d e s e r v e d  
c r i t i c i s m  t h a t  we are m e e t i n g  in s e c r e t  
session, w h i c h  has a n  u g l y  c o n n o t a t i o n ,  but 
w h i c h  c r i t i c i s m  will be l e v e l l e d  at t he g r o u p  
u n l e s s  w e  a d o p t  a m o r e  n o r m a l  m e t hod. I 
w o u l d  s u g g e s t  the m e t h o d  o f  e x e c u t i v e  
session, t h a t  b y  m a j o r i t y  of t w o - t h i r d s  v o t e  
of the m e m b e r s  of the c o m m i t t e e ,  t h a t  the 
p u b l i c  b e  e x c l u d e d  to c o n s i d e r  s t a t e d  o b j e c t s  
. . . .  T h a t  is the rule o f  the U n i t e d  S tat es 
Congress. I t h i n k  th is rule w i l l  i n v o l v e  us 
in g r e a t  d i f f i c u l t i e s ,  and I see a b s o l u t e l y  
no n e e d  for it. N o w  if the o c c a s i o n  d e v e l o p s  
th a t  c r a c k p o t s  or s o m e o n e  (I d o n ' t  t hink 
t here are m a n y  c r a c k p o t s  in Alaska) start 
p l a g u i n g  us, t h e n  we c a n  take a p r o p h y l a c t i c  
ru l e  such as the one r e c o m m e n d e d  here, b u t  in 
the a b s e n c e  of that d e m o n s t r a t i o n  I think 
that this r u l e  has no p l a c e  b e f o r e  our body.

Id. at 76.

D e l e g a t e  S u n d b o r g  took issue w i t h  D e l e g a t e  H e l l e n t h a l ' s

statement.

M a n y  a n o t h e r  d e l i b e r a t i v e  b o d y  and I t h i n k  
p r a c t i c a l l y  e v e r y  d e l i b e r a t i v e  b o d y  has a 
rule such as this. C o m m i t t e e  m e e t i n g s  o f  the 
U n i t e d  S t a t e s  C o n g r e s s  are n o t  o p e n  to the 
p u b l i c  e x c e p t  u p o n  i n v i t a t i o n  o f  the 
committees. H e a r i n g s  are b u t  c o m m i t t e e
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m e e t i n g s ,  I ' v e  b e e n  e x c l u d e d  from t h e m  m a n y  
times, in C o n g r e s s .  I m i g h t  say t h a t  our 
l e g i s l a t i v e  c o m m i t t e e  m e e t i n g s  are n o t  o p e n  
to the p u b l i c  e x c e p t  u p o n  i n v i t a t i o n .

9
Id. A f t e r  n o t i n g  the s e c r e t  n a t u r e  o f  b o t h  cof.anittee m e e t i n g s

a n d  p l e n a r y  s e s s i o n s  o f  the F e d e r a l  C o n s t i t u t i o n a l  C o n v e n t i o n ,

D e l e g a t e  S u n d b o r g  c o m m e n t e d :

I feel w e  do h a v e  to h a v e  the f r e e d o m  w h i c h  
w e  w o u l d  h a v e  in c o m m i t t e e  o n l y  if w e  c a n  
s p e a k  w i t h o u t  h a v i n g  a lot o f  p e o p l e  s i t t i n g  
a r o u n d  b r e a t h i n g  d o w n  o u r  necks. If a m a t t e r  
c omes b e f o r e  a c o m m i t t e e  w h i c h  w o u l d  r e q u i r e  
the p r e s e n c e  of the p u blic, or w h e r e  the
p r e s e n c e  of the p u b l i c  w o u l d  h e l p  the
c o m m i t t e e  r e a c h  a so lution, I am s u r e  any
c o m m i t t e e  w o u l d  b e  g l a d  to i n v i t e  t h e  p u b l i c
in, . . .  b u t  I j u s t  d o n ' t  t h i n k  t h a t
b u s i n e s s  can b e  c o n d u c t e d  e f f i c i e n t l y  if the 
p u b l i c  is w a l k i n g  in a n d  o u t  w a n d e r i n g  a r o u n d  
t h r o u g h  t h e s e  c o m m i t t e e  r o o m s  all t h e  t i m e  w e  
are t r y i n g  to do s e r i o u s  b u s i n e s s .

I d . at 76-77.

D e l e g a t e  V i c  F i s c h e r  m o v e d  t h a t  the f i r s t  s e n t e n c e  o f

R u l e  19 as p r o p o s e d  be a m e n d e d  to read:

T he d e l i b e r a t i o n s  of t h e  S t a n d i n g  C o m m i t t e e s  
s hall be o p e n  to t he p u b lic, u n l e s s  the
C o m m i t t e e  b y  t w o - t h i r d s  v o t e  of all the
m e m b e r s  to w h i c h  it is e n t i t l e d  v o t e s  to h o l d
a n  e x e c u t i v e  session.

9. A l t h o u g h  not r e q u i r e d  b y  t h e  U n i t e d  S tates 
C o n s t i t u t i o n ,  t h e  U n i t e d  Stat es S e n a t e  has m e t  in p u b l i c  on a 
r e g u l a r  b a s i s  s i n c e  1794, a n d  t h e  H o u s e  s i n c e  t h e  W a r  of 1812. 
C o m m i t t e e  sessi ons, w h e r e  the b u l k  of the C o n g r e s s '  w o r k  is done, 
w e r e  n o t  r o u t i n e l y  o p e n  to the p u b l i c  u n t i l  the m i d - 1 9 7 0 ' s .  
W a t k i n s ,  s u p r a  at 271-72.



I d . at 77. This p r o p o s a l  met w i t h  h e a t e d  d i s a g r e e m e n t  from

D e l e g a t e s  Herm ann, T a y l o r ,  and Barr. S e e  i d . at 77-79. Delegate

H e r m a n n  stated:

1 t h i n k  t h a t  . . . the C o n v e n t i o n  s h o u l d  
r e m e m b e r  t h a t  no b u s i n e s s  c o n d u c t e d  in the 
c o m m i t t e e  i t s e l f  is e v e n  final. W h a t  we 
shall be d o i n g  in t h e s e  c o m m i t t e e s  is 
t h r e s h i n g  o u t  m i n o r  details,, m a y b e  some m a j o r  
ones too, b u t  t h e  point o f  t h e  m a t t e r  is that 
w e  have  n o  p o w e r  to t r a n s l a t e  t h a t  into 
a c t i o n  u n t i l  it is b r o u g h t  b e f o r e  the 
C o n v e n t i o n  as a whole.. I f  the p u b l i c  
m e e t i n g s  are o p e n  to the C o n v e n t i o n ,  w h i c h  
t h e y  c e r t a i n l y  will be a t  all times, any 
d i s c u s s i o n  on any m a t t e r  p e r t i n e n t  to the 
C o n s t i t u t i o n  w i l l  be open t o  the public.

Id. a t  77-78.

A t  this p o i n t  t h e  C o n v e n t i o n  r e c e e s e d  for lunch* Over

the l u n c h  r e c e s s  a c o m p r o m i s e  was r e a c h e d .  Id. at 80-81. The

c o m p r o m i s e  pr opo s a l ,  a d o p t e d  by u n a n i m o u s  c o n s ent, provide d:

The d e l i b e r a t i o n s  of the S t a n d i n g  C o m m i t t e e s
shall be o p e n  to the p u b l i c  a t  such times as
m a y  be d e s i g n a t e d  b y  the r e s p e c t i v e  
committees. If a c o m m ittee  finds  it to b e  in 
the p u b l i c  interest, u p o n  a p p l i c a t i o n  any 

I c i t i z e n  m a y  a t t e n d  c o m m i t t e e  sess ions. . . .

I d . a t  81. It is c l e a r  that a l t h o u g h  R u l e  19 w a s  c r a f t e d  in

terms o f  o p e n  m e e t i n g s ,  i n  fact t h e  r u l e  e s t a b l i s h e s  a normal

p r o c e d u r e  o f  c l o s e d  m e e t i n g s  unless a c o m m i t t e e  a c t e d  to open a

m e e t i n g  to i:he public.

In light of the delegates' d e b a t e  c o n c e r n i n g  t he merits

of a d o p t i n g  a p r o c e d u r a l  rule g o v e r n i n g  the p u b l i c ' s  r i g h t  of

a cces s to the C o n v e n t i o n ' s  c o m m i t t e e  m e e t i n g s ,  and o f  their

u n a n i m o u s  d e c i s i o n  to e s t a b l i s h  a n o r m  o f  c l o s e d  m e e t i n g s ,  we do

- 2 7 -



not b e l i e v e  t h a t  t h e y  i n t e n d e d  that t h e  c o n s t i t u t i o n  w o u l d  direct 

that c o m m i t t e e  m e e t i n g s  of the future s t a t e ’s l e g i s l a t u r e  should 

be o p e n  to p u b l i c  access. Rather, i t  is o u r  v i e w  t h a t  the 

C o n s t i t u t i o n a l  C o n v e n t i o n  left this t o p i c  to the l e g i s l a t u r e  by 

p r o v i d i n g  in a r t i c l e  II, section 12 t h a t  the l e g i s l a t u r e  was 

a u t h o r i z e d  to a d o p t  its o w n  rules of p r o c e d u r e .

O u r  c o n c l u s i o n  is s u p p o r t e d  b y  the c o n s t i t u t i o n a l  

f r a m e r s’ u n d e r s t a n d i n g  t h a t  t e r r i t o r i a l  l e g i s l a t i v e  comm ittee 

m e e t i n g s  w e r e  u s u a l l y  c l o s e d  to the p u b l i c .  The p r a c t i c e  of 

closed t e r r i t o r i a l  l e g i s l a t i v e  c o m m i t t e e  m e e t i n g s  was n o t e d  in 

the d e l e g a t e s '  d e b a t e  on whether t h e  C o n v e n t i o n ' s  S t a n d i n g  

C o m m i t t e e  m e e t i n g s  s h o u l d  b e  closed t o  the public . C o n v e n t i o n  

P r o c e e d i n g s  at 76 (comment o f  D e l e g a t e  Sundborg) . G i v e n  this 

p r a c t i c e , - i t  seems h i g h l y  improbable t h a t  the d e l e g a t e s ,  if they 

i n t ended a c o n t r a r y  rule, w o u l d  be c o n t e n t  to leave it for 

d i s c o v e r y  b y  i m p l i c a t i o n .  Rather, s i n c e  h i s t o r i c a l l y  the rule 

was one o f  c l o s e d  m e e t i n g s ,  it is m o s t  r e a s o n a b l e  to conclude 

that t h e  d e l e g a t e s  t h o u g h t  they were n o t  c h a n g i n g  t r a d i t i o n a l  

pract i c e s .  See B a k e r  v. C i t y  of F a i r b a n k s , 471 P . 2d 400-401.

W e  c o n c l u d e  t h a t  t h e  framers o f  the A l a s k a  C o n s t i t u t i o n  

did not i n t e n d  t h a t  the c onsti t u t i o n  r e q u i r e  t h a t  c o m m i t t e e  and 

caucus m e e t i n g s  of l e g i s l a t i v e  bodies b e  c o n d u c t e d  in public. 

T herefore, w e  h o l d  t h a t  t h e r e  is no i m p l i e d  r i g h t  of a c c e s s  to 

such m e e t i n g s  u n d e r  the A l a s k a  C o n s t i t u t i o n .
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T h a t  p a r t  o f  t h e  s u p e r i o r  c o u r t ' s  d e c i s i o n  w h i c h  held 

as n o n j u s t i c i a b l e  a l l e g a t i o n s  that the L e g i s l a t o r s  v i o l a t e d  the 

Open M e e t i n g s  A c t  or l e g i s l a t i v e  rules is affirmed. T h a t  p a r t  of 

the c o u r t ' s  d e c i s i o n  w h i c h  h e l d  that t h e  p u b l i c  and p r e s s  h a v e  an 

implied c o n s t i t u t i o n a l  r i g h t  o f  access to m e e t i n g s  o f  c o m m i t t e e s  

of the l e g i s l a t u r e  and c a u c u s e s  of l e g i s l a t o r s  is r e v e r s e d . 10 

The case is r e m a n d e d  w i t h  i n s t r u c t i o n s  to d i smiss the L e a g u e ' s  

action.

A F F I R M E D  in part, R E V E R S E D  a n d  R E M A N D E D  in part.

V.

10. O u r  r e s o l u t i o n  o f  the j u s t i c i a b i l i t y  a n d  i m p l i e d  
c o n s t i t u t i o n a l  r i g h t  o f  a c c e s s  issues m a k e s  it u n n e c e s s a r y  to 
address t h e  parties' c o n t e n t i o n s  as to l e g i s l a t i v e  i m m u n i t y  
(Alaska C o n s t .  A r t i c l e  II, s e ction 6).
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C O M P T O N t 0Tu%tice, d i s s e n t i n g .

X ^ 1 5 t 2 ?  the A l a s k a  L e g i s l a t u r e  a m e n d e d  the O p e n  M e e t­

ings A c t  to e x p r e s s  that

[i]t is the p o l i c y  o f  the state t-foat

(1) t h e  g o v e r n m e n t a l  u n i t s  m e n t i o n e d  in 
AS 4 4 . 6 2 . 3 1 0  (a) e x i s t  to aid in the c o n d u c t  
of the p e o p l e ' s  business?

(2) it is the i nte nt o f  the law  that 
a c t i o n s  of t h o s e  u n i t s  b e  t a k e n  o p e n l y  a n d  
t h a t  t h e i r  d e l i b e r a t i o n s  b e  c o n d u c t e d  openly?

(3) t h e  p e o p l e  of t h i s  state d o  n o t
y i e l d  t h e i r  s o v e r e i g n t y  t o  t h e  a g e n c i e s  w h i c h  
serve them?"*'

(4) t h e  p e o p l e , in d e l e g a t i n g  a u t h o r s
ity*, d o  n o t  g i v e  t h e i r  p u b l i c  s e r v a n t s  the 
r i g h t  t o  d e c i d e  w h a t  is g o o d  f o r  the p e o p l e  
to k n o w  a n d  w h a t  is not- g o o d  for t h e m  t o  
know? '

(5) t h e  p e o p l e 1 s r i g h t  to r e m a i n  ini-
f orme d shall b e  p r o t e c t e d > so that t h e y  m a y  
r e t a i n  c o n t r o l  o v e r  t h e  i n s t r u m e n t s  t h e y  have 
created.

A S  44.62.312(a) (emphasis added). It is c l e a r  that the O p e n

M e e t i n g s  A c t  p r o v i d e s  for a n d  protects^ a p u b l i c  right. T h e  A c t  

c r e a t e s  an o b l i g a t i o n  on* the part- o f  all s t a t e  g o v e r n m e n t a l  

b o d i e s  t o  o p e i w t h e i r  m e e t i n g s  t o  p u b l i c  scrutiny. This c o u r t  has

h e l d  t h a t  the Act b y Tfits o w n  l a n g u a g e  "plainly includes t h e  state

legislature^." M a l o n e  v. M e e k i n s , 650 P. 2d 351, 353 (Alaska

1982) . T h e r e f o r e ,  t h e  l e g i s l a t u r e  c a n n o t  n o w  u n i l a t e r a l l y  and

w i t h o u t  p u b l i c  d e b a t e  a b r o g a t e  t h a t  right.

As the c o u r t  rec ogn i z e s ,  the c o n t o u r s  of the d o c t r i n e  

of j u s t i c i a b i l i t y  are not e a s i l y  defined. To g u i d e  our
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d e l i b e r a t i o n s ,  w e  h a v e  in the p a s t  l o o k e d  to the c r i t e r i a  

e n u n c i a t e d  b y  the S u p r e m e  C o u r t  in B a k e r  v. C a r r , 369 U.S. 186, 7 

L. Ed. 2d 663 (1962). See M a l o n e  v. M e e kl.ns, 650 P . 2d at 356-57. 

T h e  r e l e v a n t  B a k e r  c r i t e r i u m  d i s c u s s e d  b y  the c o u r t  t o d a y  is "a 

t e x t u a l l y  d e m o n s t r a b l e  c o n s t i t u t i o n a l  c o m m i t m e n t  of the issue to 

a c o o r d i n a t e  p o l i t i c a l  d e p a r t m e n t  . . . ." 396 U.S. at 217, 7 L.

Ed. 2d at 686. T h i s  c o u r t  r e c o g n i z e s ,  a n d  I d o  n o t  contest, that 

t h e  A l a s k a  C o n s t i t u t i o n  c o n t a i n s  an e x p r e s s  t e x t u a l  c o m m i t m e n t  

a u t h o r i z i n g  the l e g i s l a t u r e  to a d o p t  its o w n  r u l e s  of p r o c e d u r e . 1 

Y e t  the issue b e f o r e  the c o u r t  is the p u b l i c ' s  s t a t u t o r y  r ight to 

b e  informed. O u r  p a s t  c a s e s  h a v e  n o t  h e l d  t h a t  r e s o l u t i o n  of 

t h i s  i ssue lies o u t s i d e  the p r o v i n c e  of the judici ary, 'contrary 

to the o p i n i o n  of this c o u r t  today.

In M a l o n e , this c o u r t  a d d r e s s e d  t he j u s t i c i a b i l i t y  of 

l e g i s l a t i v e  rules r e g a r d i n g  w h o  m a y  call  the l e g i s l a t u r e  to 

order. T h i s  c o u r t  r e f u s e d  to a c t  as a ''sort of super  

p a r l i a m e n t a r i a n . "  650 P. 2d at 359. W e  a l s o  d e c l i n e d  to 

d e t e r m i n e  w h a t  p u b l i c  n o t i c e  is " r e a s o n a b l e "  u n d e r  the O p e n  

M e e t i n g s  Act. AS 44.62 .310 (e). I d o  n o t  seek to o v e r r u l e  th at 

p r e c e d e n t .  If c o u r t s  w e r e  t o  act as " s u p e r  p a r l i a m e n t a r i a n s , "

1. A l a s k a  Const, art. II, § 12. T h e  fact that the 
l e g i s l a t u r e  has a d o p t e d  a r u l e  w h i c h  m i r r o r s  the s t a t u t e  should 
n o t  c o n f u s e  the i ssue b e f o r e  the court. A d o p t i o n  of a rule 
s i m i l a r  to a s t a tute c a n n o t  e r o d e  the force o f  the s t a t u t e  as 
law. If the l e g i s l a t u r e  w i s h e s  to e x e m p t  i t s e l f  fr om the 
r e q u i r e m e n t s  of the s t a t u t e  it can do so in the a c t  itself.
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t h e r e b y  d e n y i n g  t h e  l e g i s l a t u r e  r e a s o n a b l e  i n t e r p r e t a t i o n s  of its 

i n t e r n a l  rules, t h e  l e g i s l a t u r e  w o u l d  be h o b b l e d  to the p o i n t  of 

inacti v i t y .  However, t h e  l e g i s l a t u r e ' s  d i s r e g a r d  o f  a r i g h t

g r a n t e d  b y  the O p e n  M e e t i n g s  A c t  d o e s  n o t  d e s e r v e  the same

d e f e r e n c e  as its i n t e r p r e t a t i o n  o f  a p h r a s e  c o n t a i n e d  in t h a t  

Act. T h i s  is m o r e  than a m a t t e r  o f  d e g r e e .  I t  is a m a t t e r  of 

the c o m p l e t e  d e n i a l  of t h e  p u b l i c ' s  e x p r e s s  r i g h t  to w i t n e s s  

i m p o r t a n t  l e g i s l a t i v e  debate. T h u s  M a l o n e  d o e s  n o t  c o n t r o l  in

t h e  c u r r e n t  case.

In A b o o d  v. G o r s u c h , 703 P . 2d 1158 (Alaska 1985) w e

h e l d  n o n - j u s t i c i a b l e  the q u e s t i o n  o f  w h e t h e r  the P r e s i d e n t  of the 

S e n a t e  c o u l d  l e g a l l y  p r e s i d e  over a j o i n t  s e s s i o n  o f  th e l e g­

is l a t u r e  in the a b s e n c e  o f  the S p e a k e r  of t h e  H ouse.  W e  a g r e e d  

w i t h  the trial c o u r t  to d e f e r  "to t h e  w i s d o m  o f  the l e g i s l a t u r e  

c o n c e r n i n g  v i o l a t i o n s  of l e g i s l a t i v e  rules  w h i c h  g o v e r n  the i n­

ter n a l  w o r k i n g s  o f  the l e g i s l a t u r e . "  703 P . 2d a t  1164 (emphasis 

a d d e d ) . W e  did, h owever, u n d e r  the g u i s e  of c o n s t i t u t i o n a l  

i n t e r p r e t a t i o n ,  s e e  fit to d e c i d e  w h e t h e r  a q u o r u m  w a s  pre sent. 

A t  is sue was w h e t h e r  the q u o r u m  m u s t  b e  c o m p o s e d  of a m a j o r i t y  of 

e a c h  h o u s e  r e s p e c t i v e l y  or, a l t e r n a t i v e l y ,  w h e t h e r  it n e e d  o n l y  

b e  a s i m p l e  m a j o r i t y  of th e t otal  n u m b e r  o f  l e g i s l a t o r s .  W e  h e l d  

the latter, c l e a r l y  d e c i d i n g  a p r o c e d u r a l  issue. Id. at 1162. 

O u r  d e f i n i t i o n  o f  w h a t  c o n s t i t u t e d  a " q u o r u m , "  a p a r l i a m e n t a r y  

m a t t e r  s e e m i n g l y  c o m m i t t e d  to the r u l e  m a k i n g  a u t h o r i t y  of the 

le g i s l a t u r e ,  is d i s t i n c t  from "insur[ing] c o m p l i a n c e  w i t h  the
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p r o v i s i o n s  of the A l a s k a  C o n s t i t u t i o n . "  Thus, A b o o d  is in apposite

to the c u r r e n t  c a s e  b e c a u s e  it d e a l t  w i t h  a d i s p u t e  solely

b e t w e e n  m e m b e r s  of the l e g i s l a t u r e  o v e r  t h e i r  o w n  rules. W h a t

p r e c e d e n t i a l  v a l u e  the case does p o s s e s s  shows t h a t  this court

w i l l  d e c i d e  c e r t a i n  p r o c e d u r a l  i ssues for the l e g i s l a t u r e  and

t h a t  this c o u r t  h a s  n o t  b e e n  c o m p l e t e l y  d e f e r e n t i a l  in the past.

T h e  c o u r t  a l s o  r e lies on M o f f i t t  v. W i l l i s , 459 So. 2d

1018 (Fla, 1984). T h e  c o u r t  argues t h a t  "[t]he facts in M o f f i t t

a r e  v i r t u a l l y  i d e n t i c a l  to t h e  facts in this case." T h i s  s imp ly

is not so. The M o f f i t t  c o u r t  was  fac ed w i t h  i n t e r p r e t a t i o n  of a

b r o a d  c o n s t i t u t i o n a l  free s p e e c h  c l a u s e  and s p e c i f i c  l e g i s l a t i v e

rules. T h e  c o u r t  d e f e r r e d  to the l e g i s l a t u r e ' s  rule m a k i n g  p o w e r

o n l y  a f t e r  l i m i t i n g  the case b y  observin g:

W e  are n o t  c o n f r o n t e d  w i t h  w h e t h e r  a s t a t u t e  
applies, r a t h e r  • w e  are a s k e d  to a l l o w  the 
c o u r t s  to d e t e r m i n e  w h e n  and h o w  l e g i s l a t i v e  
r u l e s  a p p l y  to m e m b e r s  o f  the legisl a t u r e .

M o f f i t t , 459 So. 2d at 1022. Thus the M o f f i t t  c o u r t  e x p r e s s l y

e x c l u d e d  f r o m  its h o l d i n g  t h e  s p e c i f i c  issue r a i s e d  in the case

at bar.

M o r e o v e r ,  w e  h a v e  r e c o g n i z e d  the p u b l i c  n a t u r e  of the

O p e n  M e e t i n g s  Act. In A l a s k a  C o m m u n i t y  C o l l eges' F e d e r a t i o n  of

T e a c h e r s  v. U n i v e r s i t y  of A l a s k a , 677 P . 2d 836, 891 (Alaska 1984)

w e  s t a t e d  that

[s]ection 312 m a k e s  clea r t h a t  the [Open 
M e e t i n g s  Act] e x i s t s  p r i m a r i l y  to a d v a n c e  the 
i n t e r e s t s  o f  "the p e o p l e  o f  this state."
W h e n  the s u n s h i n e  a c t  is b r e a c h e d  it is "the
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p e o p l e ' s  r i g h t  to r e m a i n  i n f o r m e d "  w h i c h  s u s­
tains injury.

The S u p r e m e  C o u r t  in U n i t e d  S t a t e s  v. S m i t h , 286 U.S.

6, 33, 76 L. Ed. 954 , 959 (1932) h e l d  t h a t  w h e r e  t h e  " c o n s t r u c­

ti o n  to be g i v e n  to t h e  r u l e s  a f f e c t s  p e r s o n s  o t h e r  than m e m b e r s  

of the Senate, the q u e s t i o n  p r e s e n t e d  is o f  n e c e s s i t y  a j u d i c i a l

one." S m i t h , then, is m o r e  a n a l o g o u s  to the c u r r e n t  i s s u e  t h a n

2
the o t h e r  ca?.t3s c i t e d  b y  this court. W h e r e a s  in M a l o n e and 

A b o o d  the c o n t r o v e r s y  w a s  b e t w e e n  m e m b e r s  o f  the l e g i s l a t u r e ,  w h o  

w e r e  p a r t i e s  to the r u l e  m a k i n g  a n d  e n f o r c e m e n t  p r o c e e d i n g s ,  in 

S m i t h  the a f f e c t e d  p e r s o n  w a s  o t h e r  t h a n  a m e m b e r  o f  the [United 

States] s e nate and u n a b l e  to p e r s o n a l l y  p a r t i c i p a t e  in r e c t i f y i n g  

the w r o n g  d o n e  him. S o  it is in the c u r r e n t  case. The a f f e c t e d  

p e r s o n s  are not m e m b e r s  of the l e g i s l a t u r e  a n d  in fact t h e i r  

i n t e r e s t s  are at o d d s . w i t h  the l e g i s l a t u r e .  T h e i r  only r e c o u r s e  

is to the c o u r t s  w h i c h ,  as S m i t h  suggests, s h o u l d  n o t  d e c l i n e  to 

d e c i d e  thes e d i s p utes.

F i n ally, it is o b s e r v e d  t h a t  the d o c t r i n e  o f  n o n­

j u s t i c i a b i l i t y  o f  i s s u e s  c o n c e r n i n g  l e g i s l a t i v e  a c t i o n  "is 

p r i m a r i l y  a f u n c t i o n  o f  the s e p a r a t i o n  o f  p o w e r s . "  B a k e r  v. 

Carr, 369 U.S. a t  210, 7 L. Ed. 2d a t  682. But, w h i l e  the

2. T h e  c o u r t  d i s t i n g u i s h e s  S m i t h  on the g r o u n d  t hat 
in S m i t h  a s p e c i f i c  i n d i v i d u a l  w a s  a f f e c t e d  w h e r e a s  in the case 
at b a r  it is the r i g h t  of the p u b l i c  t h a t  is a f f e ct ed. T h e  c o u r t  
d o e s  not e x p l a i n  t he s i g n f i c a n c e  of this d i s t i n c t i o n .
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s e p a r a t i o n  of p o w e r s  t h e o r y  r e q u i r e s  some d e f e r e n c e  b y  the ju­

d i c i a r y  to a c o e q u a l  b r a n c h  of govern m e n t /  the t h e o r y  o r i g i n a t e d

as a s y s t e m  of c h e c k s  a n d  b a l a n c e s  on the p o w e r  o f  each branch.

T h e  line b e t w e e n  w h e n  this c o u r t  s ho uld act w i t h  d e f e r e n c e  and

w h e n  it should c h e c k  t h e  p o w e r  o f  the l e g i s l a t u r e  is not e a s i l y

drawn. However, "where the r ights of p e r s o n s  w h o  ar e not m e m b e r s

o f  the l e g i s l a t u r e  are i n v o l v e d  . . ./" M a l o n e , 650 P . 2d at 359,

this c o u r t  s h o u l d  b e  m o r e  w i l l i n g  to d e f e n d  those r i g h t s  t h a n  it

3
shows i t s e l f  to be today.

3. I do not b e l i e v e  t h a t  the c o n s t i t u t i o n a l  issue 
a d d r e s s e d  in P a r t  IV of the c o u r t ' s  o p i n i o n  n e e d  be decided. The 
c l e a r  p o l i c y  m a n d a t e  of the s t a t u t e  s h o u l d  be d i s p o s i t i v e  o f  the 
is s u e s  p r e s e n t e d  in this case. T h i s  a p p r o a c h  a d h e r e s  "to the 
d o c t r i n e  of a b s t a i n i n g  f r o m  a n s w e r i n g  c o n s t i t u t i o n a l  q u e s t i o n s  
w h e n  o t h e r  d i s p o s i t i v e  g r o u n d s  exist." D e u b e l b e i s s  v. C.F.E.C., 
689 P . 2d 487, 491 (Alaska 1984) (Compton, J., con cur r i n g ) .
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SENATE COMMITTEE REPORT
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1/g/g9 D A T E  T U R N E D  INT O O F F I C E  9  W  / I J I

Mr. Presid e n t :

___________STATE A F F A I R S  C o m m i t t e e  c o n s i d e r e d  s .tr 3___________________

a m e n d i n g  the C o n s t i t u t i o n  of the State of A l a s k a  r e l a t i n g  to repeal 
of regul a t i o n s  b y  the legislature

a n d  r e c o m m e n d e d :

[\l r e p l a c e  w i t h  CS__________________ 3  ( same title
J [] n e w  title

[ 1 a t t a c h e d  a m e n d m e n t ( s )  a n d

[ ] ______________________________l e t t e r  of i n t e n t  a d o p t e d

p a s s

[ ] d o  n o t  p a s s  

[ ] n o  r e c o m m e n d a t i o n  

[ ] i n d i v i d u a l  r e c o m m e n d a t i o n s

[ ] f u r t h e r  r e f e r r a l  t o  __________________________________________

FISCAL NOTE(S) a t t a c h e d  [ ] z e r o  f i sc al i m p a c t
[ ] a p p r o p r i a t i o n  no FN a t t a c h e d  [ ] Gov. FN i n t r o d u c e d  w/ bill

S I G N I N G  DO PASS O T H E R  R E C O M M E N D A T I O N S

[ ] C o m m i t t e e  b a c k u p  a t t a c h e d
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Proposing an amendment to the Constitu­

tion of the State of Alaska relating to 

repeal of regulations by the legisla­

ture .

\\ \;9 \BEV-IT RESOLVED BY lTiE LEGISiATURE OF THE STATE OF ALASKA:

\ . LGf\\ * Section 1. Article I I ,  Constitution of the State of Alaska, is amend-
L/ . '  _ -1-.. jiw~ ,a.Nv/> , \ yj 11 ed by adding a new section to read:

v ; ; SECTION 22. REPEAL OF REGULATIONS. The legislature may/repeal a

(^regulation adoptee' by a state department or agency when the legisla-

1.4 A- ( \(ture believes that the regulation docs not reflect the /legislativej

intent of the law^hat the regulation is intended to implement̂ . The 

repeal (of the regulation lis effective thirty days after the adoption
6 J  X ___________________ p a s s a g e

of a^c^nq^rlintjresolution by a majority vote of the membership

each house unless the ĉoncurrent! resolution specifies;a a different

ourt.h
24^0 passag

effective date. concurrent resolution repealing a regulation adopt­

ed by a /state department or agency requires three readings in each

house on three separate days except that it  may be advanced from

£f> 2

second to third reading on the same day by concurrence of three- 

hs of the house considering i t .  The yeas and nays on final 

age shall be entered in the journal
v e.

Jf®

$
A

* Sec. 2. LEGISLATIVE INTENT. (a) The legislature in proposing this

26 constitutional amendment to the people is seeking the ability to repeal, by

27 concurrent resolution, administrative regulations that do not reflect the

28 intent of the legislature. Administrative regulations are adopted by the

29 state administration to implement laws passed by the legislature by at

SJR003a - 1 - SJR 3



1 least a majority vote. Under the existing provisions of the state consti-

2 tution, i f  the legislature believes that the regulation does not properly

3 implement the legislative intent, the legislature can overturn the regula-

4 tion only by passing a b il l . Each b ill passed by the legislature is sub-

5 ject to veto by the chief administrator, who is the governor. When a b ill

6 other than an appropriation b ill is vetoed, the legislature may override

7 that veto only during a joint session of both legislative houses by an

8 affirmative vote of two-thirds of the membership. The difficulty in

9 achieving the necessary two-thirds veto override vote in opposition to the

1 0  governor and the governor's administration, the expense of special legisla-

1 1  tive sessions to address vetoes that occur after the adjournment of regular

1 2  legislative sessions, and the force of law that regulations enjoy, have

13 resulted in adverse effects on the public and thus have led the legislature

14 to propose this amendment.

15 (b) In the preparation of its  neutral summary under AS 15.58.020

16 (6)(C), the Legislative Affairs Agency shall consider the statement of

17 legislative intent contained in (a) of this section.

18 (c) In the preparation of the true and impartial summary of the

19 amendment under AS 15.50.020, the lieutenant governor or the director of

2 0  elections shall consider the statement of legislative intent contained in

2 1  (a) of this section.

22 * Sec. 3. The amendment proposed by this resolution shall be placed

next general election in conformity23 before the voters of the state at the

24 with art. X III, sec. 1, Constitution of the State of Alaska, and the elec-

25 tion laws of the state.
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WORK DRAFT

O r i g i n a l  s p o n s o r s

6 - 0 3 1 6E 
B r a d l e v  
3 / 1 6 / 8 9

W O R K  D R A F T

C o g h i l l ,  K e l l y ,  
K e r t t u l a ,  e t  a l .

IN THE SENATE BY THE STATE AFFAIRS COMMITTEE
CS FOR SENATE JOINT RESOLUTION NO. 3 ( S t a t e  A f f a i r s )

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE -  F IRST SESSION

P r o p o s i n g  an amendment t o  t h e  C o n s t i t u ­
t i o n  o f  t h e  S t a t e  o f  A l a s k a  r e l a t i n g  t o  
r e p e a l  o f  r e g u l a t i o n s  by th e  l e g i s l a ­
t u r e  .

BE IT  RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* S e c t i o n  1 .  A r t i c l e  I I ,  C o n s t i t u t i o n  o f  th e  S t a t e  o f  A l a s k a ,  i s  amend­

ed by add ing  a new s e c t i o n  t o  r e a d :
SECTION 2 2 .  REPEAL OF REGULATIONS. The l e g i s l a t u r e  may r e p e a l  a

16

17

18

19

20 

21 

22

23

24

25

26

27

28 

29

I

r e g u l a t i o n  ad op t ed  by a s t a t e  d e p a r tm en t  o r  agency when t h e  l e g i s l a -
14 ji

t u r e  b e l i e v e s  t h a t  t h e  r e g u l a t i o n  does n o t  r e f l e c t  t n e  ^ i n t e n t  o f  the 151 veAulafa'cn i*? in+twiled- (r*fie«iev\ 0
law^ The r e p e a l  o f  t h e  r e g u l a t i o n  i s  e f f e c t i v e  t h i r t y  days a f t e r  the Q.idop-h'oO £contu VireyyQ
p a s s a g e  o f  a j o i n t  r e s o l u t i o n  by a m a j o r i t y  v o t e  o f  t h e  membersh ip  o f

(con aryrovO
each  house  u n l e s s  the  j o i n t  r e s o l u t i o n  s p e c i f i e s  a d i f f e r e n t  e f f e c t i v e
d a t e .  tod* ^ u s e  Ven^d p a s s cux* c U a l l  ~1

| be en+ejrea fw w w  jouv^al. n J

* S e c .  2 .  LEGISLATIVE INTENT. ( a )  The l e g i s l a t u r e  i n  p r o p o s i n g  t h i s
con s t r ’. t u t i o n a l  amendment t o  the  p e o p l e  i s  s e e k i n g  the  a b i l i t y  t o  r e p e a l ,  by 
j o i n t  r e s o l u t i o n ,  a d m i n i s t r a t i v e  r e g u l a t i o n s  t h a t  do n o t  r e f l e c t  th e  i n t e n t  
o f  t h e  l e g i s l a t u r e .  A d m i n i s t r a t i v e  r e g u l a t i o n s  a r e  a d o p t e d  by th e  s t a t e  
a d m i n i s t r a t i o n  t o  imp lemen t  laws p a s s ed  by th e  l e g i s l a t u r e  by a t  l e a s t  a 
m a j o r i t y  v o t e .  Under  t h e  e x i s t i n g  p r o v i s i o n s  o f  t h e  s t a t e  c o n s t i t u t i o n ,  i f  
the  l e g i s l a t u r e  b e l i e v e s  t h a t  th e  r e g u l a t i o n  does  n o t  p r o p e r l y  implement 
the  l e g i s l a t i v e  i n t e n t ,  the  l e g i s l a t u r e  can o v e r t u r n  th e  r e g u l a t i o n  o n l y  by 
p a s s i n g  a b i l l .  Each b i l l  p a s s ed  by t h e  l e g i s l a t u r e  i s  s u b j e c t  t o  v e t o  by
th e  c h i e f  a d m i n i s t r a t o r ,  who i s  th e  g o v e r n o r .  When a b i l l  o t h e r  than  an
a p p r o p r i a t i o n  b i l l  is v e t o e d ,  the l e g i s l a t u r e  m a y  o v e r r i d e  th at  v e t o  only
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8

9

10

11

12

13

14

15 1

16

17

18

19

20 

21 

22

23

24

25

26

27

28 

29

d u r i n g  a j o i n t  s e s s i o n  o f  b o t h  l e g i s l a t i v e  hou ses  by an a f f i r m a t i v e  v o t e  o f  
t w o - t h i r d s  o f  t h e  membe rsh ip .  The d i f f i c u l t y  i n  a c h i e v i n g  the  n e c e s s a r y  
t w o - t h i r d s  v e t o  o v e r r i d e  v o t e  i n  o p p o s i t i o n  t o  th e  g o v e r n o r  and the  g o v e r ­
n o r ' s  a d m i n i s t r a t i o n ,  the  expense o f  s p e c i a l  l e g i s l a t i v e  s e s s i o n s  to  
a d d r e s s  v e t o e s  t h a t  o c c u r  a f t e r  th e  a d j o u rnm en t  o f  r e g u l a r  l e g i s l a t i v e  
s e s s i o n s ,  and t h e  f o r c e  o f  l aw t h a t  r e g u l a t i o n s  e n j o y ,  hove  r e s u l t e d  i n  
a d v e r s e  e f f e c t s  on th e  p u b l i c  and thu s  have  l e d  th e  l e g i s l a t u r e  t o  p r opo se  
t h i s  amendment.

( b )  I n  t h e  p r e p a r a t i o n  o f  i t s  n e u t r a l  summary u n d e r  AS 1 5 . 5 8 . 0 2 0  
( 6 ) ( C ) ,  t h e  L e g i s l a t i v e  A f f a i r s  Agency s h a l l  c o n s i d e r  t h e  s t a t em e n t  o f  
l e g i s l a t i v e  i n t e n t  c o n t a i n e d  i n  ( a )  o f  t h i s  s e c t i o n .

( c )  I n  t h e  p r e p a r a t i o n  o f  t h e  t r u e  and i m p a r t i a l  summary o f  the 
amendment unde r  AS 1 5 . 5 0 . 0 2 0 ,  the  l i e u t e n a n t  g o v e r n o r  o r  th e  d i r e c t o r  o f  
e l e c t i o n s  s h a l l  c o n s i d e r  t h e  s t a t em en t  o f  l e g i s l a t i v e  i n t e n t  c o n t a i n e d  in  
( a )  o f  t h i s  s e c t i o n .

* S ec .  3 .  The amendment p r o p o s e d  by t h i s  r e s o l u t i o n  s h a l l  be p l a c e d  
b e f o r e  th e  v o t e r s  o f  t h e  s t a t e  a t  t h e  n e x t  g e n e r a l  e l e c t i o n  i n  c o n f o rm i t y  
w i t h  a r t .  X I I I ,  s e c .  1 ,  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  and t h e  e l e c ­
t i o n  laws o f  t h e  s t a t e .

C S S J R  3 ( SA) -2-



RESOLUTIONS

RULE 4 9. RESOLUTIONS. (a) The only type of instrument other than a b i l l  or c i t a t i o n  "authorized under tnese IJniform Rules i s  a r e s o lu t io n .  The types and uses o f  r e s o lu t io n s  are as fo llow ?;(1) A simple r e s o lu t io n  i s  a form alized notion passed by one house only and bearing the heading "House Resolution" or "Senate R e so lu tio n " .  I t  may be used to express the w i l l ,  w ish , view, op in io n , sympa­th y .  or request o f  the house adopting i t .  The simple r e s o lu t io n  s h a l l  be used to e s t a b l i s h  a s p e c ia l  commit­t e e .  I t  does not require  committee r e f e r r a l ,  three re a d in g s ,  or a r o l l  c a l l  v o t e .  Approval o f  a simple r e s o lu t io n  requires a m a ic r itv  vote of the f u l l  member­ship o f  the house.(2) A spec}?? r e s o lu t io n  headed "House S p e c ia l  R esolution" or . unate S p e c ia l  Resolution" i sused only fo r  the purpose o f  e x p e l l in g  a member underp ro v is io n s  o f  Sec. 12, A r t .  I I ,  o f  the Sta te  C o n s ti tu ­t i o n .  The s p e c ia l  r e s o lu t io n  requires a r e f e r r a l  to the Rules Committee, three re a d in g s ,  and a tw o-thirds vote o f  the f u l l  membership o f  the house fo r  approval.<3) A concurrent re s o lu t io n  i s  s im ila r  toChe simple r e s o lu t io n  but r e f l e c t s  the w i l l ,  w ish, view or ie c is io n  o f both houses speaking co n cu rre n tly .  I t  Is  used p a r t i c u l a r l y  to handle the in t e r n a l  business o f the l e g i s l a t u r e ,  e . g . ,  adjournment o f the l e g i s l a t u r e ,  suspension and amendment o f  the Uniform R u le s ,  req uest­ing actiort o f  e x e cu tiv e  agencieo and interim  commit­t e e s ,  and f i x i n g  the time and place  fo r  j o i n t  assem­b l i e s .  This r e s o lu t io n  is  a ls o  used fo r  e s t a b l is h in g  j o i n t  committees. This r e s o lu t io n  does not require comnLctee r e f e r r a l r three r e a d in g s ,  or anything other than approval of; a m a jo r ity  vote  o f  the f u l l  membership o f  each house un less otherwise required by the r u l e s .(4) A s p e c i a l  concurrent r e s o lu t io n  isemployed to consider disap p roval o f  art e x e cu tiv e  order o f  the governor l a i d  before  the l e g i s l a t u r e  under p ro v is io n s  o f S e c .  23, A r t .  I l l ,  o f  the Sta te  C o n s t i tu ­t i o n .  This r e s o lu t io n  must be considered by a j o i n t  committee and may be adopted by a m a jo r ity  vote o f  the f u l l  membership o f  the l e g i s l a t u r e  in j o i n t  session  without recourse to three re a d in g s .(5) A j o i n t  r e s o lu t io n  i s  the mcn-t formal type o f  r e s o lu t io n  and is  adopted by both houses and then signed by the governor as a m i n i s t e r i a l  fo r m a lit y .  The j o i n t  r e s o lu t io n  i s  tre a te d  in a l l  re sp e cts  as a b i l l  but i t  ia  not s u b je c t  to v e to .  I t  is  u s u a lly  reserved fo r  addressees o u tsid e  the s t a t e .  T hi?  re s o ­l u t io n  i s  used mrf.inly to express the view or wish of the l e g i s l a t u r e  to "the P r e s id e n t ,  the Congress or agencies o f  the U nited S ta te s  Government or the govern­ments o f other s t a t e s .  I t  i s  required fo r  proposing orr a t i f y i n g  amendments to the U. S .  C o n s t i t u t io n ,  propos­ing amendments to the Sta te  C o n s ti tu t io n  under pro­v is io n s  o f  Sec. 1, A rc . X I I I ,  o f  the Sta te  C o n s t i t u ­t i o n ,  and fo r  d isa p p ro v a l  o f  l o c a l  government boundary changes recommended bv the L o ca l  Boundary Commission under p ro v is io n s  o f  S e c .  12, A r t .  X . o f  the Sta te  C o n s t i t u t io n .  Approval o f  a j o i n t  r e s o lu t io n  re a u ire s  a m a jo r ity  vote o f  '•he f u l l  membership o f  each house.(b) A l l  r e s o lu t io n s  passed by one or both houses are sent to the governor as a n a t t e r  o f  inform ation and ..or permanent f i l i n g  w ith the l ie u t e n a n t  governor. The l ie u te n a n t  governor sends e n r o lle d  copies o f  loin c r e s o lu t io n s  to the fe d e r a l  and ocher s t a t e  o f f i c e r s ,  agencies and j u r i s d i c t i o n s .  The t r a n s m itta l  o f  copies o f  a l l  other r e s o lu t io n s  to d esignated addressees is  the r e s p o n s i b i l i t y  r f  the L e g i s l a t i v e  A f f a i r s  Agencv.
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counting purposes. However, these costs are based on the 
assumption that all candidates and issues will fit on three 
ballot cards, which is the norm. It should be noted, 
however that should the inclusion of this issue require a 
4th ballot to be printed, the cost increase would have to be 
calculated at 16 cents per ballot x approximately 320,000 
voters. The total cost of printing the additional ballot 
card would be $51.2.

Under these circumstances the fiscal note would be:

53.4
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