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(@) In an investigation, the ombudsman may
(1) make inquiries and obtain information considered neces-
sary;
(2) enter without notice to inspect the premises of an
agency, but only when agency personnel are present; [AND]
(3) hold private hearings; and
(4) notwithstanding other provisions of law, have access at
all times to records of every state agency, including confidential
records « ZYtrcpy S.Sex, ljv) courf‘vyCc fay'd of -f
Sec. 9. AS 24.55.170(a) is amended to read:
(a) Subject to the privileges that [WHICH] witnesses have in the

courts of this state, the ombudsman may compel by subpoena, at a

specified time and place, the

(1) [COMPEL BY SUBPOENA, AT A SPECIFIED TIME AND PLACE,

THE] appearance and sworn testimony of a person who the ombudsman

reasonably believes may be able to give information relating to a

matter undei investigation; and

(2) production by [COMPEL] a person o¥Ntleatref\érdBvthat

SUBPOENA, TO PRODUCE DOCUMENTS, PAPERS, OR OBJECTS WHICH] the ombuds-

man reasonably believes may relate to the matter under investigation.

Sec. 10. AS 24.55.180 is amended to read:

Sec. 24.55.180. CONSULTATION [WITH AGENCY]. Before giving an
opinion or recommendation that [WHICH] is critical of an agency or

person, the ombudsman shall consult with that agency or person. The

ombudsman may make a preliminary opinion or recommendation available

to the agency or person for review, but the preliminary opinion or

recommendation is confidential and may not be disclosed to the public

by the agency or person.

* Sec. 11. AS 24.55.190 is amended by adding a new subsection to read:

SB041ba -3- SB 416
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(c) The report provided under (a) of this section is confiden-
tial and may not be disclosed to the public by the agency. The om-
budsman may disclose the report under AS 24.55.200 only after provid-
ing notice that the investigation has been concluded

(1) to the agency; and

(2) if the investigation was conducted in response to a
complaint, to the complainant under AS 24.55.210.
Sec. 12. AS 24.55.310 is amended to read:

Sec. 24.55.310. CONFLICT OF INTEREST. The ombudsman, the actinR
[DEPUTY] ombudsman and their professional staff are subject to AS 39.-
50 (conflict of interest).

Sec. 13. AS 24.55.37.0 is amended to read:
Sec. 24.55.320. MUNICIPALITIES AND SCHOOL DISTRICTS. A  munic-

ipality or school district may [BY ORDINANCE] elect to become subject

to the jurisdiction of the ombudsman appointed under this chapter. | f
a municipality or school district so elects, it shall notify the
ombudsman of that election and shall thereafter be considered an

agency for the purposes of this chapter. If a municipality or school
district subjects itself to the jurisdiction of the ombudsman, the
municipality or school district shall pay its po rata share of the
cost of the operation of the office of the ombudsman based on the
number of complaints or the case load emanating from that municipality
or school district, as prescribed by the ombudsman. If a municipality
or school district elects to remove itself from the jurisdiction of
th' ombudsman, it [SHALL DO SO BY ORDINANCE,] shall notify the ombuds-
man of that election and shall not thereafter be considered an agency
for the purposes of this chapter. A municipality that elects to
become subject to the jurisdiction of the ombudsman or to remove

itself from that jurisdiction must do so by ordinance. A school

B 416 -4- SB0416a



district that elects to become subject to the jurisdiction of the

ombudsman or to remove itself from that jurisdiction must do so by

resolution.

Sec. 14. AS 24.55.330 is amended by adding a new paragraph to read:

(4) "record"” means a document, paper, memorandum,

letter, file, drawing, map, plat, photo, photographic file, motion
picture, film, microfilm, microphotograph, exhibit, magnetic or paper
tape, punched card, or other item developed or received under law or
in connection with the transaction of official business, but does not

include an attorney's work product.
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(HAND DELIVERED)

February 12, 1990

Representative H. A. "Red" Boucher
Chairman, House State Affairs Committee
Room 102

Capital

Re: HB 452
Dear Representative Boucher:

After discussing with Mr. Fowler the Alaska Court
System"s concerns about the Ombudsman®s access to court
records, we have agreed that the need to maintain the confi—
dentiality of sealed court documents can be met by amending
Sec. 8, paragraph (a)(@) as follows:

4 notwithstanding other provisions of
law, have access at all times to records
of every state agency, 1including confi—

dential records. Sealed <court records
must be subpoenaed.

Thank you for your consideration of this amendment.

Sincerely

Staff Counsel

c: Duncan Fowler
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agency, the ag{ency has initiated corrective
action or commits itSelf to take corrective action
stantially as recommended.

(tb ) If an agenc does not initiate corrective
action or does no commit itself to take correc-
tive action substantially as presented In_the
ombudsman’s recomméndation or mOdIerd
recommendatjon, the ombudsman will, In° his
or erét?cretton after con3| ering an resg?nse
received from the agency, submit & report

matter to the chief executive officer of the
agency or to the governor and then make a
réport to the legislature, to the press, or to the
public, as the onthudsman considers appropriate.

r([c ) The rovmons of f@ of this section do not
limit the mbudsman making a report on
any |nvest| atton to the le |sIature the [ss,
or” the ft lic, E%s tge/18/r§4 udsgteagn Cé){t |d§rr€
R :

Authority: AS 24.55.090
AS 24.55.200

21 AAC 20.250. COMPLAINANT TO BE

"HMORMED. Witnin 15 days after receipt of an
e sy S acceptance or rejéction of an ombuds-
man's recommendation “or modified = recom-
mendation, the ombudsman will notify the com-
plainant of the result of the |nvest| atton and
of the action taken or ro% sed to bé taken by

the agency. (Eff. 9
A honty AS 24.55.090

ARTICLE 4.
CONFIDENTIAL INFORMATION

Section
300.  Disclosure of confidential information
310.  Disclosure with written consent
320, Disclosure of information from public
sources
330. Disclosure as statistical information
0. Disclosure to agency .
Assertion of privacy inferest by agency
360.  Disclosure to the complainant
370. Disc 8sure to governor, legislature, or
ran
380. Public dlg/closure
390. Definitions

OMBUDSMAN

2 AAC 20.300. DISCLOSURE OF CONFI-
DENTIAL INFORMATION A confidential

record rowded an agency or a person to the
office the ombyudsmagn da/nn che course of

an ombudsman’s |nvest|gat|on may not be

disclosed Iy the offtce of the ombudsman
exceBt as rEJrow ed in 21 AAC 20.310 — 21 AAC
20.390. (Eff. 9/16/84,

Re

ﬂtonz AS 24.55.090
AS 24.55.160

Art. |, sec. 22, Alaska Constitution

21 AAC 20.310. DISCLOSURE WITH WRIT-
TEN CONSENT. The ompudsman will, in his
discretion, disclose a confidential record If the
ombudsman first ohtains_the written consent of
the person about whom |nf0rmat|on |n the con-

fidential record relates. (Eff qs
Authority: AS 24 5160

Art. I. sec. 22, AIaska Constttutton

21 AAC 20.320. DISCLOSURE OF INFOR-
MATION FROM  PUBLIC SOURCES. The
ombudsman will, in his_discretion, disclose a
confidential record 1f the information contained
in the record 1Is reasonably obtainable from
other public sources withouf the consent of the
Derson about whom the information relates,

(Eff. 9/16/84, Reg. 9
Authonty. AS 24.55.090
AS 24.55.160
Art. |, sec. 22, Alaska Constitution

21 AAC 20.330. DISCLOSURE A STATI?-
TICAL INFORMATION, The ombudsman wil
in his_discretion, disclose information. con-
tained in a confidential record as a Statistical
report If the person about whom the informa-
tion relates is not |dent|f|able In the statistical

report. (Eff. 9/16/84, Reg. 9

Authonty AS 24.55.090

AS 24.55.160

Art. |, sec. 22, Alaska Constitution

21 AAC 20.340. DISCLOSURE TQ AGENCY.
Except as provided in 21 AAC 20.350, the
omnudsman WI|| n htsdtscretton dtsclose to an
agency a confidential recor roduced

a enc¥ or a confidential record used b
a%enc in the conduct of its business in qr er to
ablé the ombudsman to present a finding,

21-12.2
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opinion, or recommendation made to the

agency. (Eff 9/16/84, R ? 91?
'Authority: AS 24.55.090
AS 24.55.160
Art. |, sec. 22, Alaska Constitution

21 AAC 20.350. ASSERTION OF PRIVACY
INTEREST BY AGENCY. If the ombudsman
receives written notice from an agency which
has provided a confidential record that it asserts
a privacy Interest in the record, the ombuds-

man

(1) will, in his discretion, disclose the record
on Iy 0 the person or persons within the agency
having custody of the record; and

5 will, |n his drscretron make any other

discldsure of the record on )édn accorda ce with
21AAC20380(ff9/ e%\ Z)

Aut 0r| S 24.55.090

AS 24.55.160

Art. |, sec. 22, AIaska Constitution

21 AAC 20.360. DISCLOSURE TO THE
&OMPLAINANT The ombudsman ma not

sclose information In a record to the co R ain-

ant If federal or state law or re?ulatron pronibits
|scIosure of the record to the complainant.
(Eff. of Reg. 91)
Authority: AS 24.55.090
AS 2455.160
Art. |, sec. 22, Alaska Constitution

21 AAC 20.370. DISCLOSURE TO GQVER:-
NOR, LEGISLATURE, OR GRAND JURY. If
the ombudsman_ determines that a confidentjal
record produced by an a enc¥ should be dis-
cIosed nder AS 24.55.200 to the governor the
|s ature or a rand éur in_order for the
om udsman to se¢ vr fafrndrng ?prnron
gr recommen atrorh ompud sman will, n his
Iscretion, returp t erecord to the agency that
roduced it and recommend jts disclosure by
he agency to the governor, the legislature, or
gte) grand jury, as applicable.’ (Eff. 9716/84, Reg.

Authority: AS 24.55.090
AS 24.55.160
Art. |, sec. 22, Alaska Constitution

21 AAC 20,380, PUBLIC DISCLOSURE, (a)
The provisions of this section apply to

OMBUDSMAN

21 AAC 20.340
21 AAC 20.380

(1) disclosure of a confidential record to a
Rerson within an agency other than the person
aving custody of & confidential record if that
secord has been rovided to the ombudsman by
the agency and the a en(a/ has asserte a privacy
interest under 21 AAT 2

(2)..public disclosure under AS 24.55.200 of
a conficential record produced by an agency.

Befored closing a confidential record, the
orn@u sman wr |vegwr|tten notice to the

agency havin custo y of the record and to the
pérson about” whom “information in the record

21-12.3



Register 91. October 1984

relates that the ombudsman intends to disclose
the record at the expiration of a 15-cay period.

The period during which the agency ora person
may object can e extended by the ombudsman
at the réquest ofthe agency orperson. Ingrovrd
Ing. notice, the. ombudsman will indicate the
basis of the decision to disclose the record.

(C) The agency or Rerson to whom natice I
grven under {oft IS Section_may ob{ect to
%osure of the record b frhnttr the
udsman a written oba ction 1o the dis-
cosure The ohjectron filed by the agency or
Person must identify the portron of the record
hat the agnncy or person believes should remain
confidential and must state the reasons for the
objections to disclosure.

d% Ifobjectron to disclosure has not been filed
with the ombudsman in accordance with () of
this section at the end of 15days from the datg of
notice, or of any extension of that gerrod
apProved by the gmbudsman, the ombydsman

|, in”his discretion, disclose the confidential

record.

%If objection to drsclosure |s filed with the
mbud smz | In accord ance with (C) of this sec
tron and If, des ite the ob’ectron
ombudsman 'bell |eves that disclosure of the
record IS essental to obtain agencay acce tance of
afinding and implementation o reco menda-
tion In ‘order to correct an action, decision or
omission of the agency that was detrimental to
the complainant, the ombudsman will give writ-
ten notice to the agency or to the person or
Persons making opjéction under () of this sec-
lon that he Inténds to drsclose the record. In his
notice, the ombudsman wil

(D). briefly state the reason or reasons for his
decision to disclose;

2) indicate the date on which the
ombUdsman expects to make public disclosure
of the record, not sooner than 15 days from the
date of his notice; and

Q state that the d te may be extended onlly
by mutual a greement etween the agency or pe
son and the ombudsman.

Q Atany time hefore expiration ofthe date on
hroh the%mbudsman indicates that he wﬁl d?s

OMBUDSMAN

21 AAC 20.380
21 AAC 20.390

close thedocument to the, ubhc an agencyora
Ber on to whom notice i drre {0 he sent
er#e ofthrssectron may.a % 0 thesu erior
court for an_order preventin teom udsman
from disclosing the record making a deter-
miatron as t0 whether the ombudsman may
Isclose the record

P ifthe ...card confains both drsclosfable andg
confidential information and the confidential
Information cited by the agency or person object-
ing to disclosure ofthe record may be reasonabl

separated from confidential oortrons In a mar-

ner that WI|| allow meaningful information to be
drsc osed the court mar}/ determrnet at thecon
fidential Information 1dentified under the
authorrt cited by the agency or person obrectrnd
to discl osure of ein ormatron or record mus
be deleted and thereafter mag llow the
8ganbudsman to release the disclosable informa-

(2{) If the record Is Wh0||¥ confrdentral or If
the ford contajns bothd1 closable and confi-
dential information and the confidentjal infor-
matron cited bY the agency or person objectin to
disclosure of the record “cannot be reasonabl

separated from confidential oortrons In a man
nerthat will allow meanranu |nformat|on to be

disclosed, the court may allow the ombudsman
drsclose the record |faPhe court determines that

the need for drsclosure outweighs the nature and
Werg ht of the priva ft/ |nt%;st asserted by the

agency or person. (E
YOI Authority: RS 2355090
AS 24.55.160
Art. |, sec. 22, Alaska Constitution

21 AAC 20.390. DEFINITIONS. In 21 AAC
20.300 — 21 AAC 20.390

(1), “confidential” means a record or informa-
tion’in a record that is nondisclosable under a
valig federal or Alaskastatute or requlatron or bg
a pnvr ege, exethron or principle recognize

&/t e courts, or y an agency protectrve order
authorized by law:

B 06r())erson " has the same meaning as in AS

me orandum book, letter, drawing, ma

“record” means a document, Fat
photo, photographic file, motion picture, i

21-13
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m|crof|Im mlcrophotograph exhibit, magnetic
t bnaper tape, Punched card, or other item ofany
ler materia ardless of hP/swaI form or
characteristic, dev loped or received under law
or In connection W|th the transaction of official
business by an agency or person, and Preserved
as evidence of the ofganization, function, pol
ICIES, decmons procedures, 0 eratlons 0ro her
activities of the a en?y orp%son or ecause of
the Iinformational valUe in them: the term also

OMBUDSMAN

mclu es staff manuals and instructions to staff

t /at wectlg/ o |nd|rectly affect the public. (Ef.
.3 Authority: AS 24.55.090

AS 24.55.160

Art. 1, sec. 22, Alaska Constitution

21-14
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(a) In an investigation, the ombudsman may

(1) make inquiries and obtain information considered neces-
sary;

(2) enter without notice to inspect the premises of an
agency, but only when agency personnel are present; [AND]

(3) hold private hearings; and

(4) notwithstanding other provisions of law, have access at
all times to records of every state agency, including confidential
records, except sealed court records, production of which may only be
compelled by subpoena, and except for records of active criminal
investigations and records that could lead to the identity of confi-
dential police informants.

Sec. 9. AS 24.55.170(a) is amended to read:

(a) Subject to the privileges that [WHICH] witnesses have in the
courts of this state, the ombudsman may compel by subpoena, at a
specified time and place, the

(1) [COMPEL BY SUBPOENA, AT A SPECIFIED TIME AND PLACE,
THE] appearance and sworn testimony of a person who the ombudsman
reasonably believes may be able to give information relating to a
matter under investigation; and

(2) production by J[COMPEL] a person of a record or object
that [, BY SUBPOENA, TO PRODUCE DOCUMENTS, PAPERS, OR OBJECTS WHICH]
the ombudsman reasonably believes may vrelate to the matter under
investigation.
Sec. 10. AS 24.55.180 is amended to read:

Sec. 24.55.180. CONSULTATION [WITH AGENCY]. Before giving an
opinion or recommendation that [WHICH] is critical of an agency or
person, the ombudsman shall consult with that agency or person. The

ombudsman mnv make a nreliminarv 0Dinion or recommendation available
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COMMITTEES:

Finance

Senator Jim D uncan Vice Chair -
Health Education

P.O.BoxV Juneau, Alaska 99811-3100 asocial Services

Budget& Audit
(907) 465-4766 Banking a
Economic

Development

To: Senator Pat Pourchot

Chair

State Affairs Committee
From: Senator” ot 'mmoAN
Regards: Senate Bil1 418
Date: March 15, 1990
Attached is material provided by Legislative Research on the
APPOINTMENT PROCESS OF PERSONNEL DIRECTORS IN OTHER STATES. THIS
material may serve a$mus | background as the State Affairs
Committee considers SB 4- which includes a change in the
APPOINTMENT PROCESS OF THE DIVISION OF PERSONNEL DIRECTOR

The attached information was gathered by the National Association
of State Personnel Executives and the Council of State
Governments. | will provide the following highlights.

The personnel director is appointed by a board in five states.
These states include Alabama, California, ldaho, Michigan and
Mississippi.

Five other states have adopted a system other than direct
appointment control by the Governor or a department head.

-In Louisiana, the Civil Service Commission appoints following a
competitive exam.

-In Massachusetts, the Civil Service Commission submits three
NAMES T0 THE SECRETARY OF ADMINISTRATION AND FINANCE WHO THEN
APPOINTS WITH THE GOVERNOR'S CONSENT.

In North Dakota, candidates are presented by the Pe sonnel Board
FOR SELECTION BY THE DIRECTOR OF OFFICE OF MANAGEMENT AND BUDGET.

-In Pennsylvania, the director is selected by competitive exam.

e Governor is charged with appointing the personnel director in
STATES, although the following states apply restrictions.

In Missouri, the Governor selects from candidates certified by
the Personnel Advisory Board.

DistrictC



-
-In Washington, the
CANDIDATES RECOMMEND
-In West Virginia, the Governor appoints from a list of
candidates following a competitive exam.

|'ve also attached a copy of the press release issued upon

list of three

introduction of Senate Bill 418 for the information of the State

Affairs Committee.
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CHAPTER 1

THE OFFICE OF STATE PERSONNEL EXECUTIVE:
SELECTION, PLACEMENT, RESPONSIBILITIES,
AND QUALIFICATIONS

The office of the state personnel executive varies as to method of selection, placement in state government and primary
responsibilities. Table 1 contains information on state personnel executives and lists primary responsibilities of their offices.
Table 2 lists the salary of each state personnel executive during the 1986 fiscal year, the minimum qualifications for the offices

and the proper names of the agencies.

The State Personnel Executive

Thirty-five state personnel executives are appointed by their governors. Three of those states also require either a
competitive exam (West Virginia) or certification by a personnel board (Missouri and Washington).

The personnel executive is appointed by a personnel board in (ive states. Six states report that the personnel executive is
appointed by the head o( their jurisdictional agency. In North Dakota, that appointment is made from a list of candidates
selected by the personnel board. In Arkansas, the individual is selected by the department of adm inistration director. In
M assachusetts, the appointment is made from a list of candidates selected by the civil service commission. The remaining
stales report a variety of selection procedures.

Although not represented in the table, five stales appoint personnel executives for four-year or five-year terms:

Hawaii - the executive is appointed for four years at the beginning of each governors term

M assachusetts, Missouri and New Hampshire «the executive serves a four year term, with possibility of re appointment.

New Jersey - the executive may serve (or five years.

Table 2 indicates the annual salary, required qualifications and agency name for each personnel executive. The highest
annual salary is found in the California Department of Personnel Administration, where at this writing, the salary is set at
578,209. The lowest salary was reported in North Dakota, where the salary range starts at 532,052 for the director of the
Central Personnel Division of (he Office of Management and Budget. The 49 states and one territory responding to this
question collectively spend 52,813,976 in salaries to chief executives of personnel management systems, making the average
salary 556,279.52. (The lowest salary was used for those states providing a range. Texas isnot represented in these figures). In
addition. Table 2 indicates the length of service of the current personnel executives. Thirty-six personnel executives have

served less than five (5) years. The average length of service is four (4) years.

Page 2 State Personnel Office: Roles & Functions



SOURCE:

TABLE 1

THE OFFICE OF STATE PERSONNEL EXECUTIVE:
SELECTION, PLACEMENT AND RESPONSIBLITIF.S
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FOOTNOTES:

(@) Selected by state administration director, confirmed by the governor.

(b) Reports to the governor and serves as executive secretary to the board, does not report to the board.

(c) The commissioner serves as an adviser to the board and reports to the governor and the board by Oct. 1each year.

(d) Appointed by the Louisiana Civil Service Commission following a competitive examination.

(e) Massachusetts' Civil Service Commission submits three names to the secretary of administrationand financewho appoints the
personnel administrator with the governor's consent. The personnel administrator serves afour-year term.

() From candidates certified by the Personnel AdvisoryBoard.

(9) Selected through procedures specified in the Montana recruitment and selection rules.

(h) Director of Office of Management and Budget makes final choice from among candidates presented by the SlatePersonnel Board.

(i) Selected by competitive examination.

() Selected by and reports to Stale Budget and Control  Board,afivemember board chairedby thegovernor.

(k) Decentralized personnel system.

() From three candidates recommended by the Personnel Board.

(m) From list of eligible candidates following competitive examination.

(n) Information not available.

(+) Other responsibilities specified.

Alabama - Appointed by employees of Personnel Board, removed for cause; secretary to Board.

Arizona - Administers personnel rules and policies.

California - (State Personnel Board). Oversees all aspects of merit employment; (Department of Personnel Administration) - Represents
governor in bargaining with employee representatives; administers training, performance evaluation, benefit, labor relations and staff
reduction programs.

Connecticut - Supervises affirmative action activities; conducts collective bargaining negotiations and labor management programs;
administers management relations and personnel development programs, job analysis and evaluation, workers' compensation.
Delaware - Administers affirmative action programs; development and training; coordinates labor relations for the executive branch.
Florida - Represents governor in collective bargaining negotiations; supports state agency employee training programs; administers group
insurance, retirement benefit programs.

Georgia - Administers health insurance plan, deferred compensation plan, flexible benefit plan; coordinates training programs; serves as
secretary to Personnel Board; reviews salary payments for compliance with the Personnel Board Rules.

Hawaii - Conducts recruitment and examinations, trainingand safely programs, classification and compensation review, employee services,
labor relations.

Illinois - Negotiates collective bargaining agreements.

Indiana - Administers affirmative action, rules, medical-dental plans (or employees, trainingand continuing education; publishes newsletter;
processes applications; performance appraisals; approves payroll; establishes new personnel programs and policies.

Maine - Administers all aspects of employee relations and collective bargaining, workers'compensation program; training and development
programs.

Maryland - Administers equal opportunity employment program; adjudicates employee grievances and appeal of disciplinary actions;
administers state employee training and development program and health benefits.

Michigan = Administers employee benefits, rules of employment conditions, employee development and assistance, grievance and unfair
labor practices charge, technical appeals (including selections and classification issues); regulates collective bargaining system, conducts
representation elections for exclusive collective bargaining agents.

Minnesota - Negotiates contracts with 16 bargaining units; represents state in labor disputes.

Missouri - Recommends pay plan revisions for approval by the Board and governor; directs central training function for all slate agencies;
participates in central labor relations; develops standard performance appraisal system for the state.

Montana - Collective bargaining supervisor; administers health benefits, deferred compensation, training and award programs, affirmative
action.

Nebraska - Promulgates system rules and regulations; administers health and life insurance benefits; coordinates labor relations programs.
New York - Oversees agency affirmative action programs under governor's order; administers health insurance programs.

North Dakota - Administers statewide appeal mechanism.

Oregon = Maintains personnel system statewide.

Pennsylvania - (Civil Service Commission) eappoints staff; attends Commission meetings; recommends rules and amendments: investigates
impact of Civil Service Act; appoints deputy; makes biennia! report. (Bureau of Personnel) «Develops personnel policy for all agencies under
governor’s jurisdiction; reviews and evaluates personnel programs; develops and administers senior management executive programs;
administers training programs; negotiates collective bargaining.

Rhode Island - Principal responsiblitiy is program planning, directing and managing the overall operation of the State's personnel
management system and enforcement of the Merit System Law. This office consults with the Governor. Legislature, Labor Relations Office
and department officials on personnel policy issues and practices and recommends to the chief executive or legislative body changes in
personnel policies and practices. Further, this office responds to the Governor, Legislature, department officials, press and general public on
relevant issues.

Tennessee - Administers provisions of Civil Service Act. rules of the Department of Personnel, inlcuding employment practices,
classification, compensation, job performance planning and evaluation, attendance and leave, affirm rive action, appeals and grievance
procedures; acts as secretary of Civil Service Commission.

Utah - Establishes rules and regulations.

Vermont « Negotiates collective bargaining agreements; administers employee benefits; handles employee grievances.
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TABLE 2
1986 PERSONNEL EXECUTIVES:
SALARY, LENGTH OF SERVICE, QUALIFICATIONS, AGENCY NAME

Aial Slary 'Stike'  Queialiimt  AgmvName
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;:olora . partment ol Personne
onnect leul 422567.019 (a) ale Persnel Division
avgre ge o F%\ elsonne!
orida ehartment of Adajnistiat lon
eorgla 000 cersonnel Adnipistr.ilion . .
| ; Denct taent of Personnel’ Services
ho . o187 ersonne| (oaaission
lnois h59.292 (a) (reay gl Personne
ndiana , eparinrnt o~ Peisonne
Va . gnaitocnt  0f. Personnel. .
anaJas , vision ol "Personnel “Services
entuc . cpartaeny o] Persoriel .
oulsiana ) cpareen| ol Civil' Sérvice
In? \ partment 0f Fersonne
anH ) Denarincm Of Personne o
a5sacnusetts  p/3.1hn Reparimen; 0f PArson dministration
ICNI0al L3600 Lenariment 0f VIl RerviCe
nesofa . ! et of B elations
S ! i it o B
qbntarE a2 J00/S4:.608 (a) ( ersonnel Divigion
e Wemon | R
(v Baapshirc /‘s%tﬁ?ez ?AS Darmen; Of Personpel .
&V Jers c% 0 gpartment o CIVIT Sérvice
W , ersonnel, {l@ .
%\f olina %91 Q40(a) fée”g" ateI élr gerr]v'ce
;rFR gﬁola ?§1%5§r54/,7l2 (a) %%B?m% %gﬁen% Egudget
m J ice 0f Personne| Venagement
L Wi i
ylvani , ivil Service Commi
J 2aU Of Personne L
node Jslan %9 6 ?hce or Perso uel dministration
ou a&o Ina ; 1VISion . Hunan esPurce ageaent
anesseae0 3.000 %real agﬁt SP e'r's%nnel
X éB el Syster is Decentralized i\fis'on ¢ Dersomel -
Veraont 'h(1.60 AITment of Personne g..
Vérs%}nﬁon , Kparme 8 esu”e Training
S Viginia - §5% Wil Service Syem
|(s)%0|%195| 32?’1 © ePs%rﬁmg Vi Relations
er{o Rico  $39,500 entra\1 ice of Personnel Adam.

SOURCE: Information derived from survey of state personnel offices conducted by The Council of State Governments
for the National Association of State Personnel Executives (NASPE).

(@ Formal qualifications or provisions.

(b) Nevada salary depends upon retirement plan selected.

(c) Wisconsin's Administrator of Merit Recruitment is paid 546,500.
(d) Other requirements specified below.

KEY: NR-No legal requirements for the position of personnel director.
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FOOTNOTES:

Alaska = Three years of practical work experience in the field of personnel administration are required.

Arkanui «A bachelor's degree and six years experience are required.

California (SPB) < The State Personnel Board requires permanent civil service status and an extensive managerial and program
administrative experience.

Colorado < Experience can substitute lor education and or education for experience

Connecticut - Genera! Statutes provide that the Director of Personnel and Labor Relations. Deputy Commissioner in the Department of
Administrative Services should be appointed on the basis ol ability in the field of personnel administration.

Illinois - A master's degree is required as well as three years of managenal experience. Experience can be substituted for education.
Indiana = Experience can be substituted lor education.

lowa = Experience can be substituted (or education.
Kentucky - A bachelor’s degree and five years experience are required. Expenence can be substituted for education and vice-versa.

Louisiana < Two years ol professional expenence in personnel at least equivalent to that ol an assistant division chit* is required.
Michigan - A bachelor's degree and 10 years experience required, the latter depending upon level ol expenence. Experience can be
substituted for education.

Mississippi - A master’s degree and five years of experience are required.

Missouri * A bachelor's degree and six years of experience, four at managenal level, are required.

Montana - A bachelor's degree and five years experience ate required. Experience can be substituted for education and vice-versa.
Nebraska - A bachelor's degree and five years experience are required.

Nevada - A bachelor’s degree is required. Education can be substituted for experience. Experience requirement determined by the
Personnel Commission.

North Dakota - A bachelor’s degree and five years experience are required. Education can be substituted for experience and vice-versa.
Pennsylvania (CSC) - A master’s degree is required. Experience can substitute for education and vice-versa. Eight years experience,
including five years in directing and managing a major personnel function are required.

Pennsylvania (BP) - A bachelor’s degree and seven years experience are required.Experience can substitute lor education and vice-versa.
Rhode Island - A bachelor’s degree and five years experi- nee are required.

South Dakota - Two years personnel experience is inquired.

Utah - A master's degree and eight years experience are required. Education can substitutefor experience and vice-versa.
Washington - Must have had personnel management experience.

West Virginia - A bachelor’s degree is required.

Wyoming e Five years experience is required.
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State Affairs Committee
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REGARDS: Hearing Fern sB 418
DATE: February 1, 1990

| WOQULD APPRECIATE THE EARLIEST POSSIBLE HEARING FOR SENATE BILL
418 by the Senate State Affairs Committee.

The object of this measure is to provide insulation from
POLITICAL INFLUENCE FOR THE MERIT SYSTEM OF EMPLOYMENT. | FEEL
THIS IS QOUR RESPONSIBILITY AS LAWMAKERS SINCE ARTICLE x11
Section 6 of the Alaska Constitution directs the Legislature to
ESTABLISH A MERIT SYSTEM OF EMPLOYMENT. THIS GOAL IS
ACCOMPLISHED THROUGH VARIOUS AMENDMENTS TO ALASKA STATUTE 39
proposed in Senate Bill 41s.

THE BILL EXPANDS REPRESENTATION ON THE PERSONNEL BOARD AND
PROVIDES IT THE DUTY OF APPOINTING THE DIRECTOR, DIVISION OF
Personnel.

The board is increased from three to five members. The bill

responds to concerns raised in the past by minority and rural
Alaskans by designating representation of these groups on the
board. The other seats are designated as management, labor and
public. The bill requires board members to support and possess a

&U%T_rthMﬁL(bYMEtmrest in the application of merit principles to

Senate B ill 418 Brovides for continuity in management of the
MERIT SYSTEM BY PROVIDING FOR APPOINTMENT OF THE DIVISION OF
Personnel Director by the board. The Director traditionally
CHANGES WITH EACH CHANGE IN THE ADMINISTRATION BECAUSE IT IS A
DIRECT POLITICAL APPOINTMENT. WITH ADOPTION OF THIS MEASURE AN
OVERLAP BETWEEN ADMINISTRATIONS IS NOT ONLY POSSIBLE BUT
probable Current law directs the Commissioner of Administration
ro APPOINT THE DIRECTOR. THIS SYSTEM IS CURRENTLY USED FOR THE
/éPPOINTMEgT OF COMMISSIONERS IN THE DEPARTMENTS OF EDUCATION AND
ish and Game
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g?SHCy Affected : pepartment of Administration

Revision Date:
Division of Personnel

Title : An Act relating ot the State
Personnel System and tomembership*
Sponsor: senator Duncan

Requestor:
*on the Public Employees Retirement Board.

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FYoul FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES
TRAVEL 12.9 13,5 14 . 2 14.8 15.5 16.1
CON «RACTUAL 5.0 5.3 5.5 5-8 6,0 6.3
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 17.9 18.8 19.7 20 %6 - 22. A
FUNDING: (Thousands of Dollars)
GENERAL FUND 17.9 18.8 19,7 . 20.6 21.5 22 .A
FEDERAL FUNDS
OTHER
TOTAL 17'$ 18.8 19.7 . 20,6
: 21 221,
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY o 0 0 0 0
Q

ANALYSIS : (Attach a separate pane ifne™ jry)

Phone » 465-4430

Prepared by *

Division e Date:_ 2/8/90
Approved by Commissioner o Date;

Agency . " pepartment of Administration

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor

Office of Management and Budget
Impacted Agency(ies) page L of -2



Fiscal Note -2- February 8, 1%

SB-418

SB-418 requires the Personnel Board to hold one or more hearings

when considering personnel rule changes. The bill requires that
the hearings "permit public participation from around the state
in person or by telephone or teleconference."” This fiscal note
assumes that one new board member will be appointed from Nome
and one from Anchorage. It also assumes that three hearings
will be needed annually to consider separate rule changes and

that hearings will be held 1in Anchorage and Juneau to consider
two of the rule changes and in Anchorage and Fairbanks for the
third proposed rule change. All requests to move positions
between the partially exempt and classified service will be
scheduled to coincide with one of the six scheduled hearings.
Public notice of the hearings will be published 1in six papers
and three hearings will be teleconferenced to seventeen
locations throughout the state. On the basis of these
assumptions the cost of conducting and teleconferencing a
hearing 1in Anchorage, Fairbanks or Juneau 1is shown below:

Anchoraae F.a.irbenM Juneau

Travel 1,846.00 2,552.00 2,322.00
Per Diem 566.00 560.00 560.00
Teleconference (2.5 hrs.) 1,075.00 1,875.00 1,875.00
(17 L10 sites statewide)
Public Notice 450.00 450.00 450.00
(6 papers)
Legal Services 1.100.00 1.100.00 1.100.00
(10 hours)

TOTAL COST ONE DAY 5,831.00 6,537.00 6,307.00

HEARIN G

$13,500 1is currently budgeted for Personnel Board hearings.
This amount has been subtracted from the amounts reported on
this fiscal note.

An additional $17,819 will be needed in FY91 to comply with the
bills requirements. The increased travel and per diem will be
needed to pay for the two additional board members and to pay
for the three additional hearings which are scheduled to comply
with the bill®s mandate that the board schedule hearings when
considering rule changes. The additional $4,925.00 is needed to
pay for expanded public notice and teleconferencing of the
hearings which are scheduled to consider changes in the rules.

The figures shown are adjusted for inflation at a rate of 5% per
year .

page 2 of 2
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2.
TO THE CLASSIFIED SERVICE FROM THE COMMISSIONER OF ADMINISTRATION

to the Director, Division of Personnel.
Section 7

This section amends AS 39.25.130(c) by chan
recommendations on the extension of the cla
PARTIALLY EXEMPT SERVICE FROM THE COMMISSIO

to the Director, Division of Personnel.
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Section 8

This section amends As 39.25 140Ea) b{ re%]uiring the Director to
SUBMIT AMENDMENTS TO THE PERSONNEL RULES TO THE PERSONNEL BOARD
RATHER THAN THE COMMISSIONER OF ADMINISTRATION

Section 9

This section amends As 39.25.140(g) and requires the Personnel
Board to conduct public hearings If reguested on proposed
AMENDMENTS TO THE PERSONNEL RULES. THE AMENDMENT ALLOWS
PARTICIPATION BY APPEARANCE IN PERSON OR BY TELEPHONE OR
TELECONFERENCE.

Section 10

This section amends AS 39.25.150(1) and removes the power of the
Commissioner of Administration concerning the position
classification plan. The Personnel Board then retains power to
approve position classification plans.

Section 11

This section amends As 39.25.153(d) and gives the Director,
Division of Personnel rather than the Commmissioner of
Administration the power to approve gosnlon classifications by
THE DEPARTMENTS NAMED IN As 39.25.153.(b).

Section 12

This section amends AS3_9.35.030§b) and addresses membership on
the Public Employees Retirement System board. It provides for
selection of three Personnel Board members designated by the
BOARD CHAIR TO SERVE ON THE Pers BOARD.

Section 13

This section outlines the initial terms of the two additional

MEMBERS OF THE PERSONNEL BOARD.

Section 14

This section repeals two existing statutes. The repeal of As

44.21.020(9) removes the administration of the personnel system



FROM THE LIST OF DUTIES ASSIGNED TO THE DEPARTMENT OF
Administration. The repeal of As 39.25. 40£b) eliminates the
REVIEW OF PERSONNEL RULE AMENDMENTS BY THE COMMISSIONER OF

Administration.

Section 15

This section provides for an effective date of January 1, 1991,
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SPONSOR STATEMENT FOR SB 435

The frundamentar principle of constitutional government is that
THE LEGISLATURE ESTABLISHES THE POLICY, DECIDES TAXATION, AND
DOES THE APPROPRIATION,

The ADMINISTRATIVE branch OF GOVERNMENT administers the law, and
SPENDS PUBLIC MONIES AS THE LEGISLATURE DIRECTS IN THE BUDGET,

The judicial branch OF GOVERNMENT resolves disputes, both in the
PUBLIC AMD PRIVATE SECTOR,

The ISSUE OF SB 435, IS DIRECTLY RELATED TO THE STATEMENT OF THE
Governor that he would use public funds from all agencies to
ESTABLISH A PAC (POLIICAL ACTION COMMITTEE) TO PROMOTE HIS
Educational Endowment, Their has not been any specific
APPROPRIATION FOR THAT PURPOSE AND IF EXCESS FUNDS EXIST THEN THE
LEGISLATIVE PROCESS SHOULD CLOSE THE LOOPHOLE THAT ALLOWS
NON-APPRORIATED FUNDS TO BE USED BY THE GOVERNOR,

£ WE WENT TO COURT WE WOULD WIN, BECAUSE THE ACTIONS OF THE
Governor would violate Article 9, Section 6 of the Alaska
Constitution,

Why spend thousands of dollars to defend our constitutional
rights ? The suppose of this act is to make it clear that unless
THE LEGISLATURE OR MUNICIPALITY APPROPRIATES FUNDS, IT IS
UNLAWFUL COP ADMINISTRATIONS TO ARBITRARILY SPEND SUCH MONIES.
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MEMORANDUM February 2, 1990

SUBJECT: Use of state or municipal funds or facilities
for campaign contributions
(Work Order No. 6-2108)

T0: Senator Jack Coghill

FROM: Richard A. Bradley
Legislative Counsel

| have provided you the draft as requested by Lewie Reece.

| did not want my failure to comment on the bill lead you to
think that we believe that the activities described are ap-
propriate until the enactment of this legislation. Art. IX,

sec. 6, of the Alaska Constitution ("Public Purpose") may
well achieve this result absent legislation.

If | may be of further assistance, please advise.

RAB:pi
WKEL/093
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of ALASKA

T0: p Randall P. Burns, Executive Directoal: January 5, 1978
Alaska Public Offices Commission
610 'C' Street, Suite 209 nlen0: J-66-365-78
Anchorage, Alaska 9950!

TELEPHONE NO:

FROM:  AVRUM H. GROSS SUBJECT: Contribution of

ATTORNEY GENERAL state monies to
Friends of Higher
By: Education. Your
Rodger W. Pegu File No. 77-5.

Assistant Attorney

At the commission'3 request, you have asked whe-
ther a state agency, here the University of Alaska, may con-
tribute to a private group to influence the outcome of an
election. We had previously been asked, in regard to the
same subject, whether the University of Alaska (or other
state agencies) could expend state money to influence bond
propositions.

The law on campaign contributions and expenditures
applies to political parties, persons, individuals, candi-
dates and groups. With respect to your question, which fo-

cuses on groups, "groups"™ are defined as being comprised of
"persons or individuals™". AS 15.13.130(3). The latter s
described as a "natural person™. AS 15.13.130(5). And a

"person" is defined as, in addition to the terms set out in
AS 01.10.060(7), including a labor union. AS 15.13.130(7).

The definition of "person"™ in Title | includes corporations,
partnerships, firms, associations, and the like but it does
not include the state or its agencies. Thus, it appears

that the law has no application to contributions made by a
state agency.

Moreover, we are not at all certain that the so-

called "Friends of Higher Education,” constitutes a group
within the meaning of the law. Given the university's com-
plete control of the organization, its own official's ser-

ving as the organization's treasurer, and its funding of the
organization's activities, the Friends of Public Higher Ed**
ucation appears to be an agent of the university. As indi-
cated above, a comhbination of persons as a part of the state
government is not covered by the law. Thus, there is a sub-
stantial question that the law even applies to this organi-
zation. Assuming that it does, it plainly does not apply to
contributions from a state agency, because the latter is not
covered by the act.

We concur with the staff's recommendation that no

1



action be taken on this one. If asked to do so, the univer-
sity and its "Friends"™ w ill undoubtedly make full reports.
If the commission believes that the university or other
state agencies should be covered by the act or that they
should be prohibited from spending state funds for campaign
purposes, it is peculiarly within its authority, and indeed,
among its duties, to make recommendations for a change in
the lav;. AS 15.13.£>,30(9) .

RWP/pjg



A laska State Legislature

P.O. Box Y
eJuneau. AK 99811-3100
Phone: (907) 185-3991

Legislative Research Agency Fax. (907) 1693351

February 16, 1990
MVEVIORANDUM
TO: Senator Jack Coghill

AROVt Maureen Weeksf?
Legislative Analyst

RE: Article IX, Section 6, Alaska Constitution
Research Request 90.236

You asked this office to search the journals and proceedings of the Alaska
Constitutional Convention to learn what delegates intended when they wrote the public
purpose clause of the finance and taxation article (Article IX, Section 6).

Delegates to the convention appear to have spent very little time discussing this
section. Notes from meetings of the Committee on Finance and Taxation show that the
wording of Section 6 in the Constitution today is almost unchanged from the first
version, dated November 22, 1955:

November 22, 1955: "No tax shall be levied, or appropriation of public money or
property made, nor shall the public credit be used, directly or
indirectly, except for a public purpose.”

Final version: "No tax shall be levied, or appropriation of public money made,
or public property transferred, nor shall the public credit be
used, except for a public purpose.”

A sectional analysis written on December 16, 1955, indicates that delegates saw the

public purpose clause as a necessary and perfunctory part of a constitution. "Public
purpose clauses are common to most constitutions,” the analysis says, "and are
included to prevent appropriation of public funds for private purposes.” In

presenting Article IX to the convention on January 16, 1956, Delegate Leslie Nerland
said the public purpose clause was included to "take care of the fact that no public
monies, public property, or public credit should be used except for a public purpose.”
The section was brought up only twice on the floor.

Copies of committee notes on Article IX and relevant copies of convention proceedings
are attached to this memorandum. Also attached are two informal Attorney General
nninions which refer to public purpose. Finally, the attachments include references
to appelate court decisions pertaining to Article IX Section 6, as well as a cooy of
the comments on this section found in Alaska's Constitution: A Citizen's Guide,
published by the Institute of Social and Economic Research.

1 hope this information is helpful to you.

Attachments



STEVECOWPER, GOVERNOR

CFMSK ...

W 2221 E. Northern Lights, Room 128
Anchorage, AK 99508

ALASKA PUBLIC OFFICES COMMISSION (907) 276-4176

Juneau Branch O ffice
Box CO

Juneau, AK 99811-0222
(907) 465-4864

February 12, 1990

Senator Pat Pourchot
Pouch V
Juneau, Alaska 99811

Dear Senator Pourchot:

I am writing with regard to SB 435, a bill which has been
referred to the Senate State Affairs Committee and which relates
to the use of state or municipal funds or facilities as campaign
contributions.

The Alaska Public Offices Commission reviewed this measure at
a teleconferenced meeting on February 9, 1990 (Commissioners Annie
Laurie Howard, Jane Behlke, Rodman Wilson and Winston Burbank

participating).

This bill provides that without specific authority, public
funds may not be contributed to a candidate, or used to urge
adoption or rejection of a ballot proposition. It further provides
that public facilities cannot be used to ©prepare campaign
materials.

The ~commission is concerned that this Jlanguage 1is not
sufficiently specific to give guidance to public officials, nor
would it give necessary guidance to the commission in administering
the law. The commission suggests that the committee consider
adopting a law similar to that adopted in Washington state (copy
attached), which defines public facilities and which establishes
criteria for determining when an unauthorized use of public funds

has occurred.

The commission further suggests that the committee consider
adopting a specific penalty for violation of this section. Without
additional language, the applicable penalty under AS 15.13 would

be criminal prosecution for a misdemeanor. This could result in
incarceration of borough assemblies and other municipal or state
entities which does not seem a rational remedy. The commission

proposes 1including language authorizing the commission to assess
a penalty, including personal liability for those persons who have
authorized these expenditures, 1in an amount up to three times the
amount expended. This would give the commission the flexibility
to provide a penalty which 1is rationally related to the type of
conduct 1involved. This approach is not unique to APOC; a similar
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treble penalty structure has been proposed for licensees or
permittees who violate alcoholic beverage laws (see CSSB 157).

The commission has submitted a fiscal note describing the
fiscal impact of this measure.

Thank you for the opportunity to comment. |If questions arise,
please let me know.

Sincerely,

ALASKA PUBLIC OFFICES COMMISSION

Karla L. Forsythe
Executive Director

Attachment

cc: Senator Coghill
Senator Fischer
Senator Frank
Senator Jones
Senator Halford
APOC Members
APOC Senior Staff
Sioux Plummer, Special Assistant
Dept, of Administration
Nancy Gordon, Assistant Attorney General



WASHINGTON STATE STATUTE

USE OF PUBLIC FUNDS IN CAMPAIGNS

RCW 42.17.130 Forbids use of public office or agency
facilities in campaigns. No elective official nor any employee of
his office nor any person appointed to or employed by any public
office or agency may use or authorize the use of any of the
facilities of a public office or agency, directly or indirectly,
for the purpose of assisting a campaign for election of any person
to any office or for the promotion of or opposition to any ballot
proposition. Facilities of public office or agency include, but
are not limited to, use of stationery, postage, machines, and
equipment, use of employees or the office or agency during working
hours, vehicles, office space, publications of the office or
agency, and clientele lists of persons served by the office or
agency: Provided, That the foregoing provisions of this section
shall not apply to the following activities:

(1) Action taken ac an open public meeting by members of an
elected legislative body to express a collective decision, or to
actually vote wupon a motion, proposal, resolution, order, or
ordinance, or to support or oppose a ballot proposition so long as
(@) any required notice of the meeting 1includes the title and
number of the ballot proposition, and (b) members of the
legislative Dbody or members of the public are afforded an
approximately equal opportunity for the expression of an opposing
view;

(2) A statement by an elected official 1in support of or 1in
opposition to any ballot proposition at an open press conference
or in response to a specific inquiry;

(3) Activities which are part of the normal and regular

conduct of the office or agency.

Page 1of 1



STATE OF ALASKA BILLVERSION:  SB 435
1990 LEGISLATIVE SESSION PUBLISHDATE: 2/6/90

FISCAL NOTE

REQUEST:

Revision Date: - Agency Affected : Dpnt-—— of_Administration
Title : An act relating to the us< of BrU : Alaska Public Offices Commission
sponsor : Senator Coghill

Components
Requestor:

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY91 FY 92 FY93 FY 94 FY 95 FY 96
PERSONAL SERVICES 120.4 124.3 127.9 131.9 136.0 146 .2
TRAVEL n 0 0. . ) 0 0 0
CONTRACTUAL 0 0 0 0 6" 0
SUPPLIES n 0 0 0 0 6
EQUIPMENT R .6 0 0 0 0 0
LAND & STRUCTURES 0 n 0 0 0 0
GRANTS, CLAIMS n. 0 0 0 0 o’
MISCELLANEOUS 0 0 0 0 0 6
TOTAL OPERATING 129.0 124.3 127.9 131.9 136.0 140.2

CAPITAL n 0 0 0 0 0

REVENUE 0 0 0 0 0 0
FUNDING: (Thousands of Dollars)

GENERAL FUND 129.0 . 124, 3__ 127.9 131.9 136.0 140.2
FEDERAL FUNDS n 0 0 0 0 0
OTHER 0 0 0o 0 0 0
TOTAL nn n 1OA 1 127.9 131.9 136.0 140.2
POSITIONS:
FULL-TIME 3 3 3 3 3 3
PART-TIME n 0 0 0 0 0
TEMPORARY 0 0 0 0
— 2
ANALYSIS (Attach a separate page Ifnecessary)
SEE ATTACHED
fA"Fo"rsv the", ExedutivK/~Director 276-4176

Prepared by Phong
bivision: Alaska Public Offices Commission Uamwa 2/12/90
Annie Laurie

Approved by Commissioner : Howard. Acting Chair Date: 2712790

Agency « Alaska Public Offices Commission

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor

Office of Management and Budget

impacted Agency(ies) page -2— Of—?)...



B 4%
NARRATIVE

Administration of this bDbill would create substantial new
responsibilities for the commission. The executive director of the
Washington State Disclosure Commission, which is responsible for
administering a similar law, 1indicates that a substantial part of
his agency"s activities are devoted to issues involving
unauthorized use of local funds, particularly at the local level.
He states that without question, the provision of Jlaw that
prohibits the use of public facilities to assist 1in election

campaigns has generated more work than all of the rest of the law

combined. He estimates that out of approximately 50 issues dealt
with by his agency in the course of a year, from 10 to 25 involve
use of public funds. In addition to complaint investigation, a

great deal of time is spent providing training and information to
localities to help them avoid running afoul of the Ilaw.

Although it is difficult to quantify the potential workload
impact on APOC, it 1is anticipated that complaints and advisory
requests will 1increase significantly, perhaps by as much as 50%.
At current staffing levels there are delays in completing
investigations, and minimal outreach activity. Existing commission

staff cannot absorb additional investigative and outreach duties.

To administer this law, the commission would require funding
for a Range 16 paralegal investigator to 1investigate additional
complaints, a Range 16 research analyst 11 (who would provide
advice, assistance, and training, and would help vrevise APOC
manuals and regulations), a Range 10 secretary (since the
commission is currently staffed with only one secretary who cannot

absorb additional duties,) and with funds necessary to provide

Page 2 of 3



equipment for these positions. Even if this law became effective
immediately, staff could not be hired until July, so no costs are
anticipated for FY 90.

Position Salary and Benefits
Range 16 Paralegal $44,382

Range 16 Research Analyst 11 $44,382

Range 10 Secretary $31,645
Equipment:

1 Personal Computer, laser printer $3993

1 Personal Computer, dot matrix printer $2440

2 Desks/Chairs $1750

Moveable Partitions $ 400

Page 3of 3
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Crowell & Moring

MEMORANOUM ' Coers It =

TO: Broadcast Clitnts {jol- (AJ corrvso,

From: Crowell & Moring

Date: M arch 26, 1936

SUbjeCt: FCC Rules On Political Broadcasting

Political activity in 1986 promises to be heavy. Al o f the
433 seats in the House o f Representatives and one-third o f the 100
seats in the Senate w il come up for election. Voters in 40
states w il elect new governors. Independent political action
committees are likely to b e active. N ov is the time for station
personne.l w h o w il deal w ith candidates'’' requests for airtime to
review the political broadcasting rules.
The FCC' s 1978 "Primer," The Lav o f Political Broadcasting

and Cablecasting, provides a generally comprehensive explanation
o f the FCC's rules and policies concerning political broadcasting
(rf you do not have a copy we w ill send you one.) Since the
Primer was published, however, a number of important decisions
have been issued by the FCC and the court3 that either refine or
change some o f these rules and policies. Broadcasters should b e
aware o f those decisions, end o f how they affect w hat can or
cannot b e done w ith respect to political broadcasting. T his
memorandum is a general review o f the currant political broad-
casting rule3, and includes the most recent court and FCC

decisions.
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9 Crowcll & Moving

Tht Communications Act and the Commission's Rules plact many

reqguirements on broadcasters relating to p o

litical broadcasts.
There are four basic purposes for these requirements! 1) to
[fprevent broadcast licensees from discriminating among competing
\
|l candidates for public office; 2) to ensure that candidates are

[ allowed to speak freely without censorship; 3) to guarantee rates
for political time at least as favorable as those broadcasters

1

offer their most favored commercial advertisers,; and to ensure
that candidates for federal o ffice are given or sold reasonable

c amounts o f time for their campaigns. Keeping these purposes in
mind w il help you understand and apply the rules.
\ A . TH S EQUAL OPPORTUNITIES RULE
The "equal opportunities?™ rule is designed to prevent dis -
/ crimination among competing candidates for public o ffice. Under
; the rule, once a “"legally qualified candidate"” for public o ffice

"uses" a station during his or her campaign, the station must
‘grant “equal opportunities?™" to a |1 other legally qualified

%
ecandidates for the same o ffice

1. Legally Qualified Candidates
Generally, a person is a legally qgqualified candidate for a

particular office only if h e or she (a) h as publicly announced an
intention to run for the o ffice, (b) is qualified under the
A pplicable federal, state or local law to hold the o ffice, and (c)
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h as qualified for a place on the ballot.or made a “"substantial
showing?" that he or she is a bona fide candidate.
For example, in 1979 the Commission held that Ronald Reagan
w as not a legally qualified candidate for President even though he

h ad consented to the formation o f a campaign committee, the com -

mittee h ad filed w ith the Federal Election Commission (FEC), and

h e had not responded to an FEC notice that h e would b e deemed a
candidate absent a response w ithin 30 days. The decisive factor

w as that M. Reagan had not made a public announcement o f his can -
didacy. The Commission noted, however, that a person might b e
considered a legally qualified candidate, even in the absence o f a
formal declaration o f candidacy, if he "engageCs] to a substantial
degree in activities commonly associated w ith political cam -
paigns.*" These activities include making campaign speeches, dis -
tributing campaign literature, issuing press releases, m aintaining
a campaign committee and establishing campaign headguarters.

A station can confirm that a person w ho has publicly
announced his or her candidacy is a legally qgqualified candidate by
contacting the local, county or state board o f elections.

2. Use ByA Candidate

A legally qualified candidate "uses" a station if h e appears

in a recognizable manner, either by voice or picture., in any pro-

gram or announcement. Regardless o f w hat the candidate speaks
about (1 f anything), any such appearance is a "uder entitling the
person’'s opponents to equal opportunities on the station

294
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Crowell £ Moring

M oreover, the equal opportunities rule | a triggered even I f the

4 a
,candidate appears in a network or syndicated show, rather than I'n
| a program originated by the station
>, Thus, for example, once a film star such as Ronald Reagan
fertcomes a legally qgqualified candidate for public office, a station

pairing one o f his movies must give equal opportunities to his

J.

l]opponents. Similarly, if a person w h o appears in a commercial for
u *e -

| his own business is a legally qualified candidate, his appearance
Kren ~

| is a use. And, because 'use™" is s o broadly defined, stations w ith
Jii "

Nregularly identifiable on-air employees such as disc jockeys and

v

ANannouncers w h o become legally qualified candidates must either

Ljtl!

| remove the employee from on-air duties for the duration o f his or
jlher candidacy, or b e prepared to afford equal opportunities to

Nopposing candidates.

Eg ( E xceptions: There are, nonetheless, several well-recognized
E xceptions to the general rule that any "use™" by a candidate
Ntriggers a station s equal opportunities obligations. Each o f
ftp
& these exceptions w il be discussed briefly below
a . Kevs Interview Programs

A candidate does not "use™" a station w hen h e or s he appears
& as part o f a newscast, news interview, news documentary, or on -
|£Ehe-spot cbverage o f a news event. To determine w hether a partic-
. *
jular program falls w ithin this exception, the Commission considers
~NEoa) w hether the program is regularly scheduled, (b) how long it

-.has been broadcast

s (c) w hether the broadcaster produces and

v

25
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controls it and (d) w hether the selection o f Interviewees and
topics is based on the broadcaster's journalistiec judgment and on
their newsworthiness.

For many years, the Commission drew a rough lint between news
interview shows such as "Meet the Press?", w hich it held exempt
from the equal opportunities doctrine, and talk shows sueh as
"Tomorrow ", w hich it held non-exempt. Over the last few years,
however, thQ Commission h as broadened the news program exception
For example, in 1982 the Commission held that the “"Donahue™ show
w as not a bona fide news interview program because it found that
the host did not maintain full control over the show's content,
and that the selection o f topics and interviewees w as not clearly
based on newsworthiness. Three years later, however, the cCommis-
sion reversed this decision It concluded that M r. Donahue's
interviewing techniques, w hich allowed some level o f audience
participation, constituted sufficient control over content. It
then found that because the program included regularly scheduled
news interview s, the fact that some segments did not discuss
politics or current events did not undermine the exempt status of
the news interview segments.

Other programs w hich have been held exempt from the equal
opportunities doctrine under a similar analysis include "American
Parade,k ™" "The Constitution That Delicate Balance, K " and "Summer
Sunday UusaA.-"

T he Commission has also recently modified its position on the
exempt status Of news interview programs that premier during a
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Vi ftdtral campaign. I'n the past, the Commission had held that such
programs vert not exempt from the equal opportunities doctrine
e because they vitrt not "regularly scheduled?™ programs. I'n 1984,
however, Commission staff concluded that a news interview program
»>3 should not automatically be excluded from exempt status simply
% because it is scheduled to begin during an election season,
w o, Rather, as long as the program otherwise qualifies for the news
-Miprogram exception, exempt status w il b e granted unless it appears
that the program is designed as a vehicle to promote a particular
™ candidacy
b . Candidate Debates
o .
& I n the past, under the so-called "Aspen" doctrine, the broad -
fu' cast o f a candidate debate w as considered a bona fide news event
|1 (and thus not a candidate "use") only if the debate w as arranged
I by an outside party (such as the League o f Women Voters), took
& place outside the broadcaster's studio, w as broadcast live and in
ah its entirety, and w as covered because o f the broadcaster's
& reasonable, good faith judgment that it w as newsworthy.
> [ ] .
-’ The Aspen doctrine w as recently modified, however, by the
$ Commission. Under the new ruling, a station may ltself arrange
[ Y
Ji;;and sponsor a debate without triggering equal opportunities obli-
g\ gations as long as the debate is a bona fide news event, i.e . has
*
5' genuine news value and is not designed to advance the candidacy o f
v? any particular Individual.



Crowell & Moring

The Commission's ruling also nov permits stations to broad-

cast or rebroadcast debates and other bona fide news events mors

than one day after the event without incurring equal opportunities

obligations. The event, however, must have occurred in the

reasonably recent?* past, and its delayed broadcast or rebroadcast
must b e intended in good faith by the broadcaster to inform the
public, not to favor or disfavor any candidate
c . Press Conferences
Opponents o f Incumbent candidates have argued unsuccessfully
that the equal opportunities ruie should apply to press confer-
ences, w hich would otherwise give unfair advantages to an incum
bent. The Commission h as held that as long as the station
decides, prior to coverage, that the press conference w ould be
newsworthy, and does not cover the conference in order to favor
one candidate over another, the conference w il not be considered
a "use" o f the station, even if it is used for clearly political
purpose?*. .
d . Fleeting Uses
A's noted above, the general rule is that any appearance by a

legally qgualified candidate on a broadcast station constitutes a
"use?" for equal opportunities purposes. The so-called “"fleeting
U3e" exception, however, permits a station to air certain de fﬂln.ll

mus candidate appearances without triggering

@

o
c
)

opportunity

obligations

298
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| Thu*, for example, the Commission h as held that the 2 -3 s ec -
ond appearances o f legally qgqualified candidates on Time magazine
j* covers, shown during commercial advertisements for the magazine,
K would not h e considered "uses?* o f the station . Similarly, a four-
n second appearance in w hich the candidate w as seen at long range in
| ad crowd o f 100 persons did not fall w ithin the scope o f the equal
£ opportunities doctrine
J&' 3 Equal Opportunities
£ Once a "legally qualified candidate"” "uses" a station, the
t station must grant "equal opportunities?"” to a |1 other legally
*
ft qualified candidates for the same o ffice. During the pre-
m entitled to equal opportunities.
"Equal opportunities?” does not mean simply equal time. The
i, in periods that normally have comparable audiences, at equal rates
and under equal term s and conditions. Indeed, in one recent case,
the FCC held that comparable treatment extends to promotional
a* announcements as w e ll. I f a station promotes an upcoming program
in w hich a candidate makes an appearance, the opposing candidate

may b e entitled to comparable promotion o f his subsequent use
A station need not, however, provide identical opportunities
in order to satisfy its equal opportunities obligations. In 1984

for example, the Commission dismissed a comwplaint filed by the
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caucus v hilch nominates a candidate, if members o f the public may
participate in the caucus. A recent federal court decision held
that states may not lengthen the 45 - or 60-day periods to provide

candidates vith lover rates for longer periods o f time.
Under the lowest unit charge rule, legally qualified cand.i-
dates must be given a |l discounts, based on volume, frequency o f

any other factor, that are offered to the station's most favored

commercial advertiser for the same class and amount o f time during

, regardless o f how few spots or programs-the

can -
didate buys. The station must offer rate’'s actually given to
commercial advertisers or, if they are lower, rates published on
the station's rats card. I n short, candidates are entitled to the
lowest real end rate (considering both national and local rates)
that a broadcaster charges or offers. N ote, however, that the
lowest unit charge provision applies only to the "use?" o f a
station (personal appearance on the air) by a candidate in
connection v ith his camwpaign, and only during the pre-election
time periods mentioned above.

I f a candidate purchases time directly from the station and
not through an agency, the lowest unit charge must exclude the
amount usually paid for the agency commission. Sales commissions
to sales representatives may, however, b e included

The lowest uni . charge rule entitles candidates to run-of-
schedule ("ROS™") sp0t3 w hen those ap0t3 are offered to commercial

advertisers, but any ROS time purchased by a candidate is subiject

to a |1 o f the same scheduling unpredictability.as ROS time
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purchased by a commercial sponsor. Thus, for example, if one
candidate" s ROS spots happen to-include prime time, and his

opponent's ROS spots end up running late-night because o f the
normal operation o f the station's ROS scheduling, equal oppor -
tunities w il have been provided?*

The lowest unit charge rule does not apply to barter and

trade-out agreements, because the effective charge for the ads
covered by such agreements is difficult to determine. The rule
also dots not apply to "per inguiry?" advertising, in which the

charge for an ad is based on the number o f responses to it that
the station receives from its audience, because the effective rate
for per inquiry ads is hard to predict

A station may require political candidates to pay in advance
for time purchased, even i f it extends credit to commercial
advertisers. 1 f, however, the station extends credit to a
candidate, it cannot then require opposing .candidates to pay in
advance.

The Commission has made it clear in recent cases that it con -
tinues to take the lowest unit charge rule seriousily. It h as
imposed forfeitures o f several thousand dollars each on stations

for violations, and has required refunds to a |l candidates w h o
were not given the proper rate. A station w il not be excused
from liability simply because it misunderstands the lowest unit
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D. REASONABLE ACC2SS time
«lso
Broadcasters must allow legally qgualified candidates for
fidei
federal elective o ffice "reasonable access™" to their stations
e ltc
Should a station w illfully or repeatedly fail to afford such
to t
access, Its license may b e revoked by the Commission. The rea -
have
sonable access rule does not apply to candidates for state or
local o ffice
can<2
"Reasonable access" may require a station to preempt spots or
cast
even programs in order to make room for political broadcasts. How
to t
much access is reasonable depends on a number o f factors, includ -
son;
ing station size, coverage and viewing areas, as voe il as the
vei
number o f elections and candidates w ithin the viewing area.
men
Generally, the Commission w il rely on the reasonable, good faith
as
judgment o f a licensee as to w hat constitutes reasonable access
ava
under a |1 o f the circumstances.
pro
Some guidelines, however, have been developed. (1) A station
tqu
is not required to provide a federal candidate free time to meet
rtq
its reasonable access obligations, as long as it makes time avail-
able for purchase. (2) Both commercial and non-commercial sta -
lo ¢
tions must make available program time during prime time or drive
the
time if requested by a federal candidate, unless unusual circum -
foij
stances e x ist. (3) Commercial stations must also make prime-time
ret
or drive-time spot announcements available to federal candidates.
se
(4) Broadcasters may not adopt a policy that flatly bans federal
candidates from access to any o f the types, lengths, or classes of
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time that they s e |l to commercial advertisers. (5) Broadcasters
‘ also may not have a blanket policy prohibiting political ads by
H federal candidates more than a certain number o f days before an

f election . (6) B e

I3}

ause the right to reasonable access is personal

to the federal candidate, Independent political action committees

*have no right to demand such access

Although the statutory reasonable access

-rule applies only to
- candidates for federal office, the FCC considers political broad-
s' 'casting one o f tht most important services a station can provide
liV to the public. Accordingly, it expects stations to allocate rea -
sonable amounts o f time to state and local political races as
£
K voe il. It w il generally defer to the licensee' s good-faith judg -
M
C ment as to w hich state and local races the station ..vill cover, and
s as to the forms, amounts and classes o f time that v il be made
available for the races to be covered. Once a station decides to
ft . ; ’
provide time for a particular race, however, a |l o f the usual
equal opportunities, non-censorship and lowest unit charge
requirements voill apply.
I f a station fails to m ake an” time available for state and
local races, the Commission v il examine the practice in l'igh't o f
the station's public interest responsibilities, including that o f
fostering an informed electorate. The Commission ha3 implied in
recent decisions that it would not approve a blanket refusal to

s e |l time to non-federal candidates
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B . PO LITICAL EDITORIALS AND PERSOKAL ATTACKS

| f a station broadcasts an editorial endorsing one candidate
in a race, it must notify a |l opposing candidates o f the editorial
ithin 24 hours o f the time o f broadcast and offer them or their
upporters an opportunity to respond. The same notice and offer
ust b e given to any candidate opposed by a station editorial, if
h e editorial is broadcast w ithin 72 hours o f the election, the
tation must notify the candidate or- candidates in advance o f its
roadcast.

Should the honesty, character or integrity o f a person or
roup b e attacked during discussion o f a controversial issue o f
ublic importance, the Commission's “"personal attack rule™
equires the station to notify the individual or group attacked
ithin one week of the broadcast at issue, and offer them a rea -
onable opportunity for rebuttal. The personal attack rule does
ot apply, however, to attacks by candidates (or their associates)
n other candidates (or their associates), to attacks that occur
uring "uses" by candidates, or to attacks made during newscasts,
ew s interviews or on-the-spot coverage o f news events. The news
xemption includes commentary or analysis broadcast as part o f an
XxXempt news program, but not station editorials or news documen -
aries. /

The Com m ission has proposed repealing th e p o litic a | e d ito rial
nd personal attack rule s. U n til th e Com m ission takes further
ction , however, th e rule s rem ain in e ffe ct.

306
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FAIRNESS DOCTRINE

The fairness d octrine requires th at broadcasters

tro versial issues of public im portance and provide a

b alance among d ifferent opinions on th ose issues. The

doctrine should no be confused v ith eqgual opportun

m ents. w hich apply to appearances by candid ates not

A lth ough th e fairn e ss d octrine generally does not

issues raised 'uses"” by candidates may apply w h e

use"” occurs in news-type Interview o im ilar

from th e eqgual oOoppoOTrtunitie s requirem ents.

The Quasi Eoual Opportunities Doctrine

The Com m ission w il em ploy th e fairn e ss doctrine i

sim ilar to the equal opportunities ru le one specific

Under the so -called “"Zapple™ or "quasi equal opportun

trin e a station th at provides tim e to supporters o f a

g u alifie d candidate w ho urg e th at candidate's election

cam paign issues or criticize an opponent m ust provide

tim e to supporters o f opposing le g ally q u alifie d cand

though th e broadcast does not q u alify a by th e

because he does not personally appear. Supporters o f

dates m ust/be treated equally, s if fre e tim e w as give

firs t group o f supporters free tim e w o u ld have to be

*econd group as (N However, th e low est unit charge
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not apply, and tint for both appearances may b e sold at full com -
mercial rates.

The quas:i e'iual opportunities doctrine does not apply to pro-
grams exempt from the equal opportunities rule, that is, news -
casts, nevs interview programs or documentaries, and coverage of
news events. The Commission h as held, for example, that CBS did
not err w hen it refused during the 1982 Congressional elections to
grant the Democratic N ational Committee quas:i equal opportunities
rights to respond to a political speech in w hich President Reagan
supported various Republican Congressional candidates The Com -

mission held that because cBS had made a good faith determination

that the President's speech would b e a bona fide n

ews event, the
quas:i equal opportunities doctrine did not apply.
2. The Cullman Doctrine
One aspect o f th e fairn e ss d octrine th at usually does not

apply to p o litic a | broadcasting is th e so -called Cullm an d octrin e
Under th is d octrine, broadcasters may b e required to provide fre e
time fo proponents o f one side o f an issue- if no paid sponsor can
be found to b alance disproportionate.coverage o f th e other sid e o f
the l'ssue. The Commission h as held that political spots occurring

during campaign periods (not just the 45-day or 60-day pre-

*

election periods) do not trig g er any Cuilm an o b ligations. How -

ever, w hen p o litic a | spots are provided outside cam paign periods,

by groups or by individuals w h o are not yet le g ally qg u alifie d

candidates, broadcasters may have to provide free response tim e
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under the Cullman doctrine. For these purposes’, a campaign period

begins w hen there is a legally qualified candidate

3. Current S

-

atus Of The Fairness Doctrine

I'n a.recent report, the Commission concluded that the fair-
ness doctrine is no longer a necessary or appropriate means o f
ensuring that broadcast audiences v il have access to diverse
sources o f information concerning controversial issues o f public
importance. The Commission found that diverse viewwpoints are pro- >,3
vided by the m ultiplicity o f voices in the marketplace, and that
v Sit
the fairness doctrine, if anything, restricts the journalistic
freedom o f broadcasters and actually inhibits the presentation of
controversial issues. p
* t
Notwithstanding these conclusions, the Commission stated that
it would not eliminate the fairness doctrine, in part because it
Was-unsure that it h ad the legal authority to do s o Rather,
givan the intense legislative interest in the doctrine, the
Commission decided that it would defer to the courts or to Con -

gress to take any such-action

Broadcasters thus remain subiject to the doctrine, despite the

Commission's criticism o f it Indeed, in 1984 the Commission held

that a Syracuse television station violated its fairness doctrine
obligatic * when it broadcast numerous commercial spots advocating
the construction o f a nuclear plant b ut failed to carry spots

opposing construction. The Commission found that the station did

ttot provide a reasonable opportunity for the presentation o f
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ontrasting yUvpointa on an

ssue that the Commission held w as

ontroversial in the station's community. The station h as

ppealed the Commission's decision to the courts I'n

@

ddition,

h e Radio-Television News Directors A ssociation h as challenged the
onstitutionality o f the fairness doctrine generally

G . PO LITICAL ACTTOM COMMITTEES

It is likely that political action committees ("PACs™") voill
pend m illions o f dollars in support o f candidates during the 1986

lections. Because PACSs are., by definition, Independent from any

andidate, they are treated differently from candidates under the
olitical broadcasting rules: These differences are described
riefly belov.
1. PACa and the Eoual Oooortunitiea Doctrine
A PAC spot triggers the equal opportunities doctrine only if
it includes an appearance o f the candidate, by voice or picture,
h at constitutes a "use™" o f the station . I f the spot is not a
use?", the candidate's opponents are not-entitled to equal oppor-
unities. Many PAC spots, nonetheless, may invoke the "quas.i
qual opportunities?"” doctrine because they are presented by
upporters o f a particular candidate. In such a case, the station
/
ust provide comparable time to supporters o f opposing candidates.
On occasion, a PAC spot vill not only he presented by sup -
orters o f d candidate but vill also include an appearance by the
andidate that becomes a use. 1 f, in response to such a spot,

310
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supporters exercise their respective
quas:i equal opportunities, the station
requested by the candidate
raised by a PAC spot v hich attacks
gally qgqualified candidate, and v hich
voice or pleture, o f the attacked can -
nterpretation o f the equal opportunities
ould constitute a "use" that entitles
to equal opportunities The commis-
Vo
conceded that it would be nonsensical ig
a candidate to gain “"response?" time to .p
oft,
_xkp
ncluding an appearance o f the attacked n
St
own spots.
0 .) has introduced legislation that
provide free response time to opponents
PAC"'s, as voe il a s to candidates v h o are
political advertising Congress h as
posal.
*
e No-Censorship R ule, the
Charge Rule and the Reason -
Rule
mmittees?" and other persons not autho-
t entitled to the no-censorsh
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I - stati’ " received payment for them. Fret time granted to can -

| dida - ethar requested or not, must also b e documented. T he

1"documentation must b e kept in the public file for tvo years,

m The actual contracts for sales o f political time need not b e

ft placed in the public file, s o long as a |1 necessary information is

ft recorded. ALl records Of requests for time or gifts or sales o f

ft' time must be entered in the political file as soon as possible, s o

ft that opposing candidates can exercise their equal opportunities

ft right to request time w ithin aaven days o f the first candidate’'s

qp.jr*U8e." I n a recent decision, the Commission reprimanded a station

ft for updating its political file only once a week, concluding that
this practice w as “"clearly inconsistent w ith the purpose and

IV "spirit" o f the record-keeping rules

S W hen a political broadcast is paid for or furnished by a cor -

| poration, committee, or another entity, the station must obtain a

/

? list o f the chief executive officers, members o f the executive

s

b committee or board o f directors o f such entity and m aintain it in

% the station's public Inspection file (along vith the other

' required information) for tvo years. For'political broadcasts
originated by a netvork, hovever, the lists may be retained at the
netvork?® s headgquarters. Commission s taff has held that a radio
"rep netvork,Kk" a group o f stations w hose time is sold collectively
by a national sales representative, may b e considered a “"netvork?"
for the purpose o f the political documentation requirements, thus
relieving individual stations from the obligation to keep certain
documentation. Stations must s till, hovever, keep in their own

ik 313
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political files information concerning the candidate"''s name, the
o ffice sought, and the nature and length o f the broadcast.
2 . Sponsorship Ildentification

A station must announce at the time a political program or
spot is broadcast that it h as been paid for and by whom it has
been paid for Even if the broadcast is not paid for, such a
sponsorship announcement must b o made if broadcast m aterial is
provided for free, or if a service, such as use o f a camera crew ,
is provided by the candidate to help the station air the political

m aterial.

Oon occasion, a station may be challenged about the "realH*
sponsor o f certain .political advertisements. W hen confronted w ith
such a challenge or w ith other grounds for doubting the validity
o f the sponsor identification, the station need not conduct a
full-scale Investigation. Rather, it is enough if the station
makes inquiries to the party paying for the spots, and then
accepts its plausible representations that it is the real party in

interest.

Several states have enacted statutes w hich impose stricter
sponsorship identification requirements for state and local polit-
ical spots than those required by federal law. a federal court
held in 1983 that these statutes are constitutional and are not
preempted by federal regulations. Broadcasters should therefore

—

amiliarize themselves and comply w ith the applicable state spon -

»

orship identification requirements for political broadcasts.



Senator 3Mjn JL (Slack) (ffogjtll

Nasha jltaiii “Ecgialature
Ju:u.au, Alaska 99811
(90/»4654797

fw S5028
N~-'h Pole, Alaska 99705
f<r-' 488 0862

SPONSOR STATEMENT FOR SB 435

The fundamental principle of constitutional government is that

THE LEGISLATURE ESTABLISHES THE POLICY, DECIDES TAXATION, AND
DOES THE APPROPRIATION,

The ADMINISTRATIVE BRANCH OF GOVERNMENT ADMINISTERS THE LAW, AND
SPENDS PUBLIC MONIES AS THE LEGISLATURE DIRECTS IN THE BUDGET,

The judicial branch of government resolves disputes, both in the

PUBLIC AND PRIVATE SECTOR.

The ISSUE OF SB 435, IS DIRECTLY related to the statement of the
Governor that he would use public funds from all agencies to
ESTABLISH A PAC tPOLIICAL ACTION COMMITTEE) TO PROMOTE HIS
Educational Endowment Their has not been any specific
APPROPRIATION FOR THAT PURPOSE AND IF EXCESS FUNDS EXIST THEN THE
LEGISLATIVE PROCESS SHOULD CLOSE THE LOOPHOLE THAT ALLOWS
NON-APPRORIATED FUNDS TO BE USED BY THE GOVERNOR,

IF WE WENT TO COURT WE WOULD WIN, BECAUSE THE ACTIONS OF THE
Governor would violate Article 9, Section 6 0f the Alaska
Constitution,

Why spend thousands of dollars to defend our constitutional
rights ° The purpose of this act is to make it clear that unless
THE LEGISLATURE OR MUNICIPALITY APPROPRIATES FUNDS, IT IS
UNLAWFUL FOP ADMINISTRATIONS TO ARBITRARILY SPEND SUCH MONIES,



Art. IX, 86

P.2d 608 (Alaska 1988).

Land leased from government and
buildings subsequently constructed
leased "back. — Wiieré taxpafyer has
leased land on an air force base from the
federal government and has leased back
to the government the housing project

Section 6. Public Purpose.

Opinions of attorney general. — The
use of puolic resources fora partisan elec-
tion campaign is not per se prohibited by
the public pUrpose doctrine. However, the
power of state officials to expend state

NOTES TO

Determination of public purpose. —
Use of state aid for reimbursement of a
guarantor who has had to pay a hospital
construction loan did not violate the pub-
Ilc_purP_ose clause of this section. Lake
Otis Clinic, Jnc. v. State, 650 P.2d 388
(Alaska 1982). ,

Customer _telephone equipment —
Anchorage Telephone Utility's  lease,
rental, and sale of customer” telephone
equipment is not an unlawful use of pub-

Section 7. Dedicated Funds.

Cross references. — For an exception
to the prohibition against dedicated funds,
see § 15 of this article which establishes
the permanent fund.

Opinions of the attorney general —
The Fractlce of appropriating to a sepa-
rate fund an amount to be ascertained by
reference to receipts &om a specified
source does not violate the dedication pro-
hibition of the constitution. November 30,
1982 Op. Att'y Gen. o

Language of this section prohibiting
dedication of proceeds of any state tax or
license must be read as em,b_odrmg certain
implied exceptions, specifically,” pension
contributions, proceeds from hond' issues,
sinking fund_receipts, revolving fund re-
ceipts, contributions from local govern-
ment units for state-local cooperative Pro-
gram!, and tax receipts which the state
might collect on behalf of local govem-

Alaska Statutes Supplement
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taxpayer constructed on the land, tax-
payer's leasehold interest as well as its
Interest in the bundlnqs are subject to
taxation. Ben Lomond, Inc. v, Fairbanks
N. Star Borough Bd. of Equalization, 760
P.2d 508 (Alaska 1988).

money or use state property in support of
a partisan position in" an”election cam-
paign ~.rst be narrowly construed. April
15,1986 Op. Att'y Gen.

DECISIONS

lie funds in violation of this section. Mar-
keting of customer telephone equipment
fulfills a public purpose; the Municipality
of Anchorage's providing telephone ser-
vices through the ut|||tP/_pr0motes access
and convenience and fulfills a need for re-
liability. Comtec, Inc. v. Municipality of
Anchorage, 710 P.2d 1004 (AlaskaCt.
App. 1985).

uoted in Meinera v. Bering Strait
School Diet., 687 P.2d 287 (Alaska 1984).

gent units. Nover 'xir 30, 1982 Op. Attly

en.

There is no unlawful dedication in-
volved in the return to a revolving loan
fund of principal payments on loans. The
initial appropriation would suffice to au-
thorize the use of that money for gther
loans until the legislature reappropriatea
the unobllqated assets of the fund or abol-
ishes the Tund. November 30, 1982 Op.
Atty Gen. , , ,

For. discussion of issues involved in
question of whether dedication prohibi-
tion a Blles to interest or other income
eamned by mone}/ appropriated to revolv-
ing funds and other funds and accounts,
seg November 30, 1982 Op. Att'gy Gen.

The provisions of AS 16.43.310 and
16.43.320, which authorize the Commer-
cial Fisheries Entry Commission to estab-
lish and administér a buy-back program,
offend the state constitutional prohibition
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government, state, county, or municipal,
anti ‘oea not relieve those in whose favor
such exemption exists from the obligation
to pay special assessments for local
improvements which are charged upon
property on the th,eoay that such property
la specially benefited thereby. 1966 Op.
Att'y Gen., No. 10.

Special assessments are usually
dlstlng\mshed from general taxation.
Specidl assessments ~ are levied for
_|mJ)_rqvements which benefit particular
individuals or property and are_levied with
reference to. and in" proportion to, the
special benefit conferred. General taxes,
on the Other hand, are imposed for the
Purpose of raising monies to _be expended
or governmental’purposes withoutregard
to “special benefits conferred on a
particular grou or class of persona or
prope,rtg. 1966 Op. Att'y Gen., No. 10.

Third sentence of séction authorizes
exemptions similar to exemptions
(t;r_anted to state. — The third sentence of
his section authorizes the_legislature to
grant _exemptions similar” to the
exemptions granted to the state by the
first “sentence of this section. “Such
exemptions may thus be for both real and
R‘ersonal pro erté. Cltsy of Nome v. Block
0. H, Lots 5,6 & 7, Sup. Ct. Op._No. 839
(File No. 1652), 502'P.2d 124 (1972).

Section 5. Interests in

A laska Statutes

Government

Art. IX, 56

Thus, AS 44 59.800 is constitutional.
— AS 44.59.300, according an exemption
to the  Alaska State™ Development
Corporation, ~ has been upheld as
constitutional under the third sentence of
this section, City of Nome v. Block No. H,
Lots 6,6 & 7, Sup. Ct. Op. No. 839 (File No.
1652), 502 P.2d 124 (1972).

When the legislature chose to exempt
the  Alaska State  Development
Corporation from "all taxes and
assessments,” it meant to draw upon its
full pov;ers under the third sentence ofthis
oection, and thereby to grunt ASDC an
exemption for both ‘its reel and personal
Eropertg/. Cltg of Nome v. Block No. H,

0ts 5,6 & 7.5up. Ct. Op. No. 839 (File No.
1652), 502 P.2d 124 (1972).

Alaska ~ State Development
Corporation held exempt — Where
actions of the Alsaka State Development
Corporation is keep a foreclosed property
saleable by continuing operation of ifs
notel-restuorant-har - complex were i
con' .nance with the ASDC seowers andin
furtherance of the valid public purpose of
the ASDC and therefore constituted use of
the Broperty for a public purpose, the
ASDC did not lose its tax exemption City
ofNome v. Block No. H, Lots 6,6 &7, Sup.
Ct. Of- No. 839 (File No. 1652), 602 P.2d
124 (1972).

Property. Private

leaseholds, contracts, orinterests in land or property owned or held by
the United States, the State, or its political subdivisions, shall he
taxable to the extent of the interests.

Taxation of leaseholds by cities. —
This section does not say in so many words
that leaseholds shall bé taxable by cities.

But neither has that power been

Section 6. Public Purpose.

specifically denjed
Anchorageé v. B g

City of
a
(File No."210), 3

. No. 113

>

No tax shall be

levied, or

appropriation of public money made, or public property transferred,
nor shall the public credit be used, except for a public purpose.

This section is a general measure
and expresses a very definite policy.
Matthews v. Quinton, ug. Ct. Og. No. 31
(File No. 48{}, 362 P.2d 932 %19 1), cert,
denied. 368 U.S. 517,82 S.Ct. 530,7 L. Ed.
20522 (1962).

p

r

Its proscription is against the
appropriation _of"ang/ public money."
atthews v. Quinton, uB. Ct, Og. No."31
(File No. 48), 362 P.2d 932 (1961), cert.

enied. 368 U.S. 517,82 5. Ct. 530,7 L. Ed.
4532 [1962).

The {Jhrase "public . ﬁur,pose"
represents a concept which Is not
capable ~of precise  definition.
DeAraond v. Alaska State Dev, Corg.
SuiJ. Ct. O{J. No. 116 (File No. 285) 376
P.2d 717 (1962); Walker v. Alaska State
Mtg. Ass'n, Sup. Ct. O%. No. 353 (File No.
669), 416 P.2d 246 (1966).
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constitutional.
(an exemption
_ Development
| upheld as
lird eentonce of
v. Block No. H.
0.839 (File No.

toee to exempt
Development
taxes and
draw upon its
sentence of this
Jant ASDC an
Il and personal
« Block No. H,
*0.839 (File No.

Development
apt — Where
te Development
icloeed property
iperation of ifs
\I})|EX were in

ePowers andin
ublic purpose of
instituted use of
ic purpose, the
exemption. City
0ta 6,6 87, Sup.

1652), 602 P.2d

oty. Private
led orheld by
ona, shall be

cities, City of
>Ct ng. No. 113
482 (1962).

3 levied, or
y transferred,
purpose.

3.Ct530,7L.Ed.

iblic . ﬁurpose"
< which IS not
ise  definition.
State Dev. Corg.
File No 285), 376
« v. Alaska State
» No. 353 (File No.
).

Art. IX, §6 Constitution of Alaska Art. IX, 86

H would be a disservice to future
generations for the supieme court to
attempt to define "public purpose.” Wright
v._Cl% of Palmer, Sup. Ct. Oq. No. 606
(File No. 1192), 468 P.2d 326 (1970).

It is a concept which will'change as
changing congitions create changing
BUb“C needs. DeArmond v. Alaska Staté

ev. Corp., Sup. Ct. Op. No. 116 (

86 20 717
Alaska State Mtg. Ase
363 (tﬁ le No. 669). 416

fl :

059(File No. 1192), 468 P.2d 326 (1970).

Determination of public purpose. —

ust be decided as each case arises and in

) light of the particular facts tnd
Alaska State Dev. Corp,, Sup. Ct. OE). No.
116 (File No. 285), 376 P.2d 717 (1962):

a
0

286), 376 P.2
| 0
Wright v. City of Palmer, Sup. Ct.(S No
b P.2d
Whether a public purpose is being served
m
the
circumstances of each case. DeArmond v.
a
3
Walker v. Alaska State Mt&& Ass'n Suzp
D, 9)

=}

0.

;Wrignt.

%. 05 (File No. 1192), 468 P.2d
6 (1970). .

The technique used by most courts is
that of looking to the entire factual and
governmental” context to determine
whether a particular plan of action serves
a public purpose. Wright v. City ofPalmer
Suzp. Ct. o{a. No. 605°(File No. 1192), 468
P. d326é 970).

Depends upon character of use. —
The test of whether a public purpose is
being served does not depend on ‘'the
religious or nonreligious nature of the
agency that will o?erate property leased
from City, but upon the character ot the use
to which the p_ropertg will be put. Lien v,
City of Ketchikan, Sup..Ct. Op. No. 146
(Fife No.275), 383 P.2d 721 s1963). ,

It is not essential that the entire
community or an%/ particular number of
|oer_sons_ should Dbenefit from remedial
egislation in order that a public purpose
be’ served. Suber v. Alaska State Bond
Comm., Sup. Ct. OE' No. 344 (File No.
651), 414°P.2d 546 (1966).

Court will not set aside finding: of
legislature. — Where the legislaturé has
found that a puplic purpose Will be served
by the eerndlture or transfer of public
funds or the use of the public credit, the
court will not set aside the finding of the
legislature unless it clearly appears that
such finding is arbjtrary and without any
reasonable "basiB in fact. DeArmond V.
Alaska State Dev. C0r70., Sup. Ct. OP' No.
116 (File No, 285), 376 P.2d 717 (1962);
Walker v. Alaska’State Mtg. Assn, Sup.

Ct. Op. No. 353 (File No. 416 P.2d
245 [1966); Wright v. City of Palmer, Sup,
S35 170,

ct. Op, No. 363 (File No. 669 416 P2d
245 [1966)

The courts will not interfere with the
exercise of Ieﬂ|slat|ve discretion unless it
IS clearly shown that the legislative
determination that a public purpose will
be served by the means chosen is arbitrar
and without any reasonable basis in fact.
Suber v. Alaska State Bond Comm., Sup.
Ct. Op. No. 344 (File No. 651), 414 P.2d
546 (1966). .

Industrial development — It s
recognized that the location ofan industry
In_ & particular community may have
widespread economic henefits and that
these do fulfill the ﬁubhc purpose and the
general welfare ofthe community, broadly
conceived. anht v. City of Palmer, Sup.
Ct. o{). No. 605 (File No. 1192), 468 P.Z2d
326 (1970

The test which the supreme court must
apply{ IS whether a plan for the
development of industry within a
mummpahtr iS S0 unreasonable as to
trans?ress he limitations of the Alaska
Constitution. Wright v, City of Palmer
Suzp. Ct, Of- No. 605 (File No. 1192), 468
P.2d 326 (1970).

A general obligation bond iBsue for the
purpose  of  éncouraging. industrial
development within a munirmality was
held valid in Wright v, Cit  f Palmer
Suzp. Ct. Of- No. 605 (File No. 1192), 468
P.2d 326 (1970).

Relief and support of the poor has
long been recognlzed as an obligation of
overnment and a public purpose. Suber v.
laska State Bond Comm., Sup. Ct. OzP'
(,\{%'66344 (File No. 651), 414 P.2d 546

Relieving economic distress. — It is a
public purpose to expend public moneys to
relieve economic distress by aiding those
persons in the state who have suffered a
substantial financial burden as a result of
a natural disaster. Suber v. Alaska State
Bond Comm., Sup. Ct. Op. No. 344 (File
No. 651), 414 P.2d 646 (1936,"

The ‘issuance of the debenture
certificates by Alaska State Development
Corporation does not constitute a transfer
of public funds and the use of public credit
forother than a public Eurpose. DeArmond
v. Alaska State Dev. Corp., Sup. Ct O{).
No. 116 (File No. 286), 376 P.2d 717
(1962). : .

The expenditure of state money in
the construction ofa hospital operated
by a religious nonprofit group under
the termsand conditions imposed by the
federal government under the Hill-Burton
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Ad it a public rurpose and not prohibited
bg the conititution or lawa of the state.
9 Op. Att'y Gen., No. 19.
The_ Utility Reimbursement Law la
%gnstltutlonal. 1961 Op. Atty Gen., No.

Alaska Mortgage Adjustment
Program and SLA 1964, Sp. Seat., cha.
h onstitutional. — See
Suber v. Alaska State Bond Comm., Sup,

. Op. No. 344 (File No. 651), 414 P.2d

The purpose of the Alaska Mortga?e
Adjustment frogrsm is no less_public
because its benefits may be limited b?/
circumstances to a_comparatively small
art of the public. Suber'v. Alaska State
ond Comm., Sup. Ct. 08. No. 344 (File
No, 651), 414 P.2d 546 (1966).

Alaska  ~ State Development
Corporation. — The announced purspose
of the act creating the Alaska State
Development Corpofation (AS 44.69,.430%
has a sound basiB in fact and the dominan
purpose is a public one. DeArmond v.
Alaska State Dev. Coréj. Sup. Ct. ng. No.
116 (File No. 285), 376 P.2d 717 (1962).

Alaska State Mortgage Association.
— Since the Alaskd State Mortgage
Association (AS 44.83.010 — 44.837240)
was created for a public purpose within the
meaning of this section, the use of public
grants "and loans is constitutionally
permissible. Walker v. Alaska State Mtg.

A laska Statutes

Art. IX, §7

s'n, 8up. Ct, Og. N0.353 (File No. 669),
6 P.2d 245 (1966).
The purposes for which the Altaks State
rtgqage Association  44.83.010 —
4.83.220) was created are public purﬁoses
ithin the ambit of this sedion, Walker v.
laska State Mtg. Ass'n, Sup. Ct. Ogn. No.
63 (File No. 663), 416 P.2d 245 (1966).
Ketchikan hospital. — The mongys
used to conslrud the Ketchikan hospital
were spent for a_Publlc purpose, since a
commum%y hospital serves' the general
welfare. That purpose does not become
nonpublic when'the hospital is turned over
to a charitable, nonprofit corporation for
operation, rather than being operated by
the city itself, The public purpose remains
unchanged. Lien v, C|t¥ of Ketchikan
Sui). Ct Op. No. 146 (File No. 275), 383
P.Qd 721 (1963)..

n |t¥ of Juneau v. .
(2) .No. 93 (File No. 201), 373 P.2d

d v. Alaska State Mtg.
, Sup. Ct, OE' No. 179 (Fite No. 366),
2d 698 (1963) o
] reference. —  Validity,
construdion and efTed of statutes
authorizing Pubhc “funds for _urban
redevelogmen bgy private enterprise, 44
ALR2d 1410,1431.

Quoted in_Sheldon Jackson College v.
State, Sup. Ct. Opp. No. 1916 (File "Nos.
3978, 4002), 599 P,2d 127 (1979).

o~
=

L=
o

Section 7. Dedicated Funds. The proceeds of any state tax or
license shall notbe dedicated to any special purpose, exceptas provided
in section 150fthis article orwhen required by the federal government
for state participation in federal programs. This provision shall not
prohibitthe continuance ofany dedication for special purposes existing
upon the date of ratification of this section by the people of Alaska
[Amendment effective February 21, 1977]

Effect of amendment — The
amendment effective February 21, 1977
(9th Legislature's HJR 39) inserted "as
?row_de in section 15 of this article or" in
he first sentence.

Reasons for section. — Among the
reasons such a prohibition, as is found in
this section, was_recommended are the
followmgf: (1) flexibility of budgeting; (21
financial “control: and (3) " lack o
relationship between the tax and purpose.
1959 Op. Atty Gen., No. 7.

Delegates to  the  constitutional
converition were desirous of ellmlnatlng
dedications so that the legislature woul

have the greatest flexjbility in allocating
tax reventes on_a basis of need. 1959 Op.
Att'y Gen., No. 7.

This section had two interrelated
purposes: (1) to prevent any future
dedication ~ 0f revenues for” special
purposes, and (2) to prevent the creation of
new sPeuaI funds separate from the
general fund. May 2,1975, Op. Att'y Gen.

What dedication encompasses. — A
dedication encompasses (1) proceeds or
part of the proceeds of a tax or license (2)
set aside at a certain rate (3) for a
mrtl?cular purpose. 1959 Op. Att'y Gen.
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Article IX

litigation over the definition of “'nonprofit religious, charitable,
cemetery or educational purposes" by property owners seeking to
qualify for the various exemptions.

Section 5. Interests in Government Property
Private leaseholds, contracts, or interests in land or property owned
or held by tire United States, the State, or its political subdivisions,

shall be taxable to the extent of the interests.

This section says that if a private person leases government
land (to build a house on orto run a business from, for example) the
value of the lease may be taxed even though the land is otherwise not
taxable because the government retains ownership.

Section 6. Public Purpose
No tax shall be levied, or appropriation of public money made, or

public property transferred, nor shall the public credit be used,
except for a public purpose.

This is a traditional constitutional safequard thatis. on its face,
reasonable and understandable. The question is, however, what is a
“public purpose”? Like the concept of the public interest, it seems
to change with the times. The contemporary notion of public pur-
pose in Alaska—which includes loan programs for private businesses
and various oth’'r subsidies, welfare payments, and “longevity
bonuses" (cash payments to old-timers)—is undoubtedly much
broader than the view held fifty ora hundred years ago. Courts have
generally given the legislature wide latitude to define public purpose.
These points have been stated clearly by the state supreme court:

... the phrase "public purpose ~ Tepresents a concept which isnot capable

of precise definition. We believe that it would be a disservice to future

generations for this court to attempt to define it It isa concept which

will change as changing conditions create changing public needs. .

Where the legislature has found that a public purpose will be served by the

expenditure or transfer of public funds or the use of public credit, the

court will no! set aside the finding of the legislature unless it clearly

appears that such finding isarbitrary and without any reasonable basis in
fact. (DeArmond u. Alaska State Development Corp., 376 P.2d 717;

1962).

Section 7. Dedicated Funds

The proceeds of any state tax or license shall not be dedicated to
any special purpose, except as provided in section 15 of this article
or when required by the federal government for state participation
in federal programs. This provision shall not prohibit the contin-
uance of any dedication for special purposes existing upon the date
of ratification of this section by the people of Alaska.

$ iQ SK a %

A Article 1X

Convention delegates prohibited the dedication, or "earmark-
ing," of funds for specific purposes so that the legislature would not
tie its own hands in providing for the public needs of the day. The
phrase “as provided in section 15 of this article" in the second sen-
tence was added by an amendment in 1976 to allow creation of the
Alaska Permanent Fund (see Section 15). Two exceptions to the pro-
hibition against earmarking were allowed by the convention dele-
gates. One exception is a dedicated fund that was already in exist-
ence, such as the school fund of A.S. 43.50.130, which receives pro-
ceeds from the tobacco tsix for use ofschool repair and construction.
The other exception allows new earmarking when it is required hy
federal law to participate in a federal revenue-sharing program. This
is the case with the fish and game fund of A.S. 16.05.100, to which
sport hunting and license fees are dedicated.

One legislature cannot bind a future legislature (only the con-

stitution can), especially with respect to the fundamental power to
appropriate money. The problem with a statutory dedication of
money is that a governor’s veto could block a future legislature’s
effort to repeal the dedication. Also, a statutorily created fund tends
to he perpetuated, since the money involved is usually “off-budget”
and the finance committees do not review the annual appropriations
involved.
Legal debate has surrounded the meaning of the phrase “pro-
ceeds of any state tax or license," in the first sentence. Did the
authors of the constitution use the phrase to mean all state revenue,
or did they want to exclude from the prohibition against dedication
those state revenues that are not derived from a tax or license? The
question became important when Alaska began to receive substantial
income from oil lease bonuses and royalties, which are not proceeds
from a tax or license.

An opinion of the attorney general of an early administration
said that oil lease royalty income was outside the prohibition against
earmarking in this section. A later opinion reversed this interpreta-
tion and held that the historical record of the convention made it
clear that the delegates intended to bar the dedication of nil state
revenue, whether or not they derive strictly from a tax or license.
Consequently, a constitutional amendment was required to create
the Alaska Permanent Fund.

In 1982 the state supreme court held that the phrase “proceeds
of any state tax or license" should be construed broadly to include
all sources of public revenue (State v. Alex 646 P.2d 203; 1982).
Still unsettled, however, is whether the Iramers of the constitution
intended there to be certain exceptions, such as pension contribu-
tions, proceeds from hond issues, revolving fund receipts, and sink-
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LEGSLATVE AFFAIRS AGENCY

MEMORANDUM February 20, 1990

SUBJECT: State or municipal funds/ facilities used as
campaign contributions (SB 435)

TO: Senator Jack Coghill”,

FROM: Richard A. Bradley ..,

Legislative Counsel]”

You have requested a sectional analysis of the above de—
scribed bill.

As a preliminary matter, note that a sectional analysis or
summary of a bill should not be considered an authoritative
interpretation of the bill and the bill itself is the best
statement of its contents. IT you would like an interpreta—
tion of the bill as it may apply to a particular set of cir—
cumstances, please advise.

Section 1 of the bill adds a new subsection to AS 15.13.070
("contributions and expenditures” . The section provides

that "public funds of the state or of a municipality may not
be contributed to the support of a political campaign or

used to uige the adoption or rejection of a ballot question

or ballot proposition®”. [Sec. 15.13.070(i)(1)]- It also
provides that "public facilities of the state or of a munici—
pality may not be used for the preparation of materials that

will be used . .. in a political campaign . . . or
to urge the adoption or rejection of a ballot issue or
question™. [Sec. 15.13.070(1)(2)]. I note that the phrase

"ballot issue”™ should be replaced with "ballot proposition™;
see the definitions of "ballot proposition”™ and "ballot
question™ under AS 15.60.010(23) and (26).

The bill would permit the legislature or the municipal gov—
erning body to provide otherwise by law.



Senator Jack Coghill
Page 2
February 20, 1990

Section 2 of the bill establishes an immediate effective
date.

IT 1 may be of further assistance, please advise.

RAB:pl
WKP2/066



Constitutional Convention
Movoaber 22, 1%i-55
Finonce/

r.eEcrondun "
Finance Ccrrjittco

The cor-tittco has tentatively adopted the following:

1. Mo tax shali be 1imposed by the state upon any I”ndoor
other property now owned or hereafteracquired by the United States

« i
except insofar as Federal Lav: may allow** -sd such iaaunity to taxa—
tion shall extend tc all property owned by natives which any be held
in trust by the United'Stat1§LJTf 7%Fr which the United States hasM
complete jurisdiction” Suohr-irr.”unity does not apply to property of
individual natives when held. in. fee without restrictions on alienation,
( Kec/u\X IMwwCVS  u  \ /

2. The debts and liabilities "of the Territory of Alaska shall

be aosurr.ed and paid by the State of Alaska and debts owed to the
/

Territory of Alaska shall be collected by the State,

3. The lands and other property belon™in™ to citizens of the

) hiot  [2fti >tenTA o f

united States r~sidin®.d-thou-t the State of Alaska, shall never be
taxed at a higher rate than the lands and other property belonging

to rcsidonts trhuroof, TR

r ut
/QsCi/b™f~C-vt cCccl
5
property cado, nor shall the public credit be used, directly or in—

directly, excopt for a public purpose.



//

6, Tho property of the State, municipal corporations, and

_jothcr political subdivisions, both real and personal, and cuch aJavcrt.

1 ,I'ic{i/"lr” , -l uwh
'C\ other lroparty VISed exclusively for non-profit religious, chori-
A 4 cC\ cuJU*u4 &1 J*r™U
etable, cometar** or educational purposes is hereby exempt from
& u 7 A

taxation# idixemption from taxation r.ysy bo granted only by general
lavra*”™ Until otherwise provided by lav;,.all exemptions from tux-

ANAtion {validly-.-.T.TfCTtmvni now in existence shall be continued#

efit7mmy e -1 t-ered-0-"P»wglgd*

Barrio e VJhite, Jr., Sec.

*«
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Constitutional Convention
X1/Finance & Taxation
December 9, 1955

Preliminary Draft
ARTICLE UN FINANCE AN® TAXATION

Section 1. The power of taxation shall never be surrend-
dereglj .and 3h&ll" nsyer "be suspended””ror”~contracted away”
except as provided herein.
Section 2, The lands and other property belonging to
citizens of the United States residing without the State
shall never be taxed at a higher rate than the lands and
other property belonging to residents. > . .. P
Section 3. The legislature shall provide-for-the-mothotb”
EYi
joiT assessment of all ho$l property assessed locally or by
i \L**\
the state.-aoo-ording to tho ,ocuae-srgfrdard of value.- VvV .
Section 4. The proporty of—the-Statc, municipal corpor-
.V,
ations, and-other political subdiviGiono”-both-re-al»-and»-""
-personal”,and -qll or any portion of other property used
— Li" - . ci'noc”cvi
exclusively for non-profit religious, charitable ,”or -
educational purposes as defined by law, is exempt from
e\ 0* \"Xc A. \lm
taxation. " Other exemptiohs”may be granted”by general
law*and until otherwise provided by law, all exemptions
Jog - v-1- ]
from taxation/avalidly granted are extended.
Section 5¢c No tax shall be imposed upon any lands or
other property owned or acquired by the United States,

except as permitted-by Federal Law. Immunity - to tax-—

ation extends to all property owned by nativesf,;which



-2-

1 is held in trust by the United States, or over which

2 the United States has complete jurisdiction* Immunity
3 to taxation does not apply to property of !findividualllL

4 natives when held in fee without restrictions t.n aliena-

5 tions".
Taxation of 6 Section 6. hg3<d+ITg leaseholds, contracts, or
interests 7 other interests in land >*.w*J'yvthe United States shall
in U. S. 8 be taxable to the extent of s interests;
property. - 9 Section 7. No tax shall.be layied or appropriation of
Tangian 10 public money”or”~property -made, nor shall the public credit
for public 11. be used except for a public purpose.
purpose 12 Section %. NUrile"ss state”participation in Federal_s?ag?aﬁé

Earmarking

Restricted

Debt

13 vwi”™ J*reby; be.”enied0 all ~t.ax\revenues shall be deposi-

A R ! - N
. -.ted in a-generat-ftmd-_.JfThis provision shall not prohibit
Nom - ~ < wre @ \ ; c c . 2.x>-Ti

15 the continuance of any special funq for special purposes A

16 upon the date of ratification of this Constitution by the

17 people of Alaska.

18 Section 9. No debt shall be contracted by or in behalf of

19 the state unless such debt shall be authorized by law for-
d*\CEV 7.

20 a single."capital improvementrdistinctly specified therein;

21 and no/law shall, except for the purpose of repelling in-

22 vasion, supressing insurrection, defending the state in

23 war, meeting natural catastrophes, or redeeming the 1in-

24 debtedness of the state outstanding at the time this con-

25 stitutior. becomes effective, take effect until it shall
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18

19

20

21

22

23
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25

have been submitted to the qualifiedvoters and have
received a favorable majority of all votes, cast upon
such question;”except™that the state may by law borrow
money to meet appropriations for any fiscal year 1in anti-
cipation of the collection of the revenues of that year,
but all debts so® contracted shall be paid within one
year artd--exc<?pt""T}Tat the state may create in any fiscal
year liabilities of the state, which together with any
previous liabilities shall not exceed at any time __  °
percent of the total amount appropriated by the last
general appropriation law, provided that such® liabilities
shall be discharged within five years. - ... ... -k
The provisions of this section shall not apply to in-
debtedness incurred under revenue bond statutes by a
public enterprise of the state or political subdivision,
or by a public corporation, when the only security for
such indebtedness is the revenues of such enterprise or
public corporation, or to indebtedness incurred under
special improvement statutes when the only security for
such indebtedness is the properties benefited or im-

proved or the assessments thereon,

Section 1] such time priror-~0~*h0O-"ening”of-
each-j?egulai- as may be prescribed by law, the
governor shall submit to the legislature a budget setting

forth a complete plan of proposed expenditures and anti-



1 cipated income of all departments, offices and agencies
2 of the state for the next ensuing%year. At the time of
3 submitting the budget to the legislature, the governor
4 shall also submit a general appropriation bill to auth-
5 orize all proposed expenditures set forth in the budget.
6 At the same tinje he shall submit to the legislature a
N | S 7 bill or bills covering all recommendations in the budget
> 8 for new or additional, revenues.
Qegislati&lJL 9 Section Ins* The legislature shall appoint an auditor,
Post-audit 10 who shall-fee a certified public accountant and who shall
11 serve during its pleasure. It shalfel--b«® the duty of the
12 maug.ftolr”“to conductAaost—aLuroiiixs dm the-—-mamnar mraa\irhd@ifglfz—
13 tlie-l-e-gi-¢el-atwr”. and to report to the governor and the
14 Iegislafure.
S* r
Territorial 15 Section The debts and liabilities of the Territory
debt assumed 16 of Alaska shall be assumed and paid by the State of
Adigf"* 17 Alaska and debts owed to the Territory of Alaska shall y

e A 18 be collected by the State.

>
*
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Constitutional Convention
X1/Finance & Taxation
December 9, 1955

Preliminary Draft

ARTICLE ON FINANCE AND TAXATION

Section 1. The power of taxation shall never be surren—
dered rearid”shSill* nover "be suspended, or contracted away
except as provided herein.

Section 2. The lands and other property belonging to
citizens of the United States residing without the State
shall never be taxed at a higher rate than the lands and?
other property belonging to residents.

Section 3. The legislature shall provide for the method
of assessment of all real property assessed locally or by
the state according to the same standard of value.
Section 4. The property of the State, municipal corpor—
ations, and other political subdivisions, both real and
personal, and all or any portion of other property used
exclusively for non-profit religious, charitable, or
educationsl purposes as defined by law, 1is exempt from
taxation. Other exemptions may be granted by general

law and until otherwise provided by law, all exemptions
from taxation validly granted are extended.

Section 5. No tax shall be imposed upon any lands or
other property owned or acquired by the United States,
except as permitted by Federal Law. Immunity - to tax-—

ation extends to all property owned by natives, which



