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Introduced: 1/9/89 6-0200A
Referred: Labor and Commerce
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IN THE SENATE BY FAIKS AND COGHILL
SENATE BILL NO. 58
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the definition of "Alaska bidder”
for purposes of the Alaska bidder preference in the
awarding of state contracts.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 36.30.170(b) 1is amended to read:

(b) The procurement officer shall award a contract based on
solicited bids to the lowest responsive and responsible bidder after
an Alaska bidder preference of five percent and an Alaska products
preference as described in AS 36.30.322 - 36.30.338 havebeen applied.
In this subsection, "Alaska bidder" means a person who

(1) holds a current Alaska business license;

(2) submits a bid for goods, services, or construction
under the mi;.;s as appearing on the person®s current Alaska business
license;

(3) has maintained a place of business within the state
staffed by the bidder or an employee of the bidder for a period of six
months immediately preceding the date of the bid;

(4) is incorporated [OR QUALIFIED TO DO BUSINESS] under the
laws of the state, 1is a sole proprietorship [,] and the proprietor is
a resident of the state” or is a partnership [,] and at leasp "50\
percent of the [ALL] partners are residents of the state; and -

(5) if a joint venture, 1is composed entirely of ventures
that qualify under (1) - (4) of this subsection. S J

(c) If a bidder qualifies under (b) of this section as aiyé&laska

SB0Q58a -1- ' /SB
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bidder, is offering services through an employment program as defined
under AS 36.30.100(c), and is the lowest responsible and responsive
bidder with a bid that is not more than 10 percent higher than the
lowest bid of a nonresident, the procurement officer shall award the
contract to that bidder.

(d) The procurement officer shall award an insurance-related
contract based on solicited bids to the lowest responsive and respon-
sible bidder after an Alaska bidder preference of five percent. In
this subsection, "Alaska bidder™ means a person who meets the criteria
set out in (b)(1) - (6) of this section and who is an Alaska domestic

insurer.

SB 58 -2- SB0058a
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FISCAL NOTE

REQUEST:

Revision Date: Agency Affected: Department of Administration
Title: An Act Relating to State BRU: General Services

Procurement

Sponsor: Rules Components: Purchasing

Requestor: Governor

EXPENDITURES/REVENUES:  (Thousands of Dollars)

ORATING FY 89 FY 90 FY 9i FY 92 FYy 93 ““ FY-gS-
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
contractual 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
UNO & STRUCTURES 0 0 0 0 0 0
CRANTS, CLAIMS 0 0 0 0 0 0
MISCELUNEOUS (PHONE) 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL
REVENUE"

FUNDING:  (Thousands of Pol ars)

CENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 "0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS:

FULL-TIME 0 0 0 0 0

PART-TIME

TEMPORARY 0 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary)

Implementation costs will be minimal. Efficiencies gained will be reflected in improved
service delivery.

Prepared By: Robert J. Link, Oirector Phone: 465-2250
Division: ceneral Services & Supply Date: December 27, 1988
Approved by Commissioner: John Date:  <0ccen/

Agency: Department of Administration

Distribution (by preparer):
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Office of Management and Budget
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IN ACCORDANCE WITH UNIFORM RULE 23
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SB 170 RELATING TO STATE PROCUREMENT

TO TESTIFY

BOB LINK, DEPT. ADMINISTRATION

LOREN RASMUSSON, D.O.T.

FRANK TURPIN, ALASKA RAILROAD CORP. ~ Lm'<; Wood
BRIAN ROGERS, UNIVERSITY

JIM BALDWIN, A.G.'S OFFICE

RESA JERRELL, ASSOCIATED GENERAL CONTRACTORS

OTHERS (SEE WITNESS LIST)

F.Y.I.

AMENDMENTS FROM RAILROAD AND UNIVERSITY ARE TABBED IN YOUR
PACKET (JUST NUMBERED IN MEMBERS' PACKETS). FAIKS HAS REVIEWED
WITH JIM BALDWIN; COPIES HAVE ALSO BEEN PROVIDED TO DEPT.
ADMINISTRATION. ACCORDING TO FAIKS' STAFF, SHE DOESN'T SUPPORT
EXEMPTING THE RAILROAD ALTOGETHER BUT WOULD SUPPORT EASING UP —
BALDWIN 1S PREPARING AMENDMENTS.

DEPT. ADMINISTRATION PUT THE BILL TOGETHER WITH INPUT FROM ALL
STATE AGENCIES. PROPOSALS THAT WERE TOO CONTROVERSIAL WERE NOT

INCLUDED.

SB 170 MAKES A SERIES OF UNRELATED CHANGES TO THE CODE. READ MY
NOTES WRITTEN ON THE BILL ITSELF, AND THE GOVERNOR'S TRANSMITTAr

LETTER.

ORIGINAL PROCUREMENT BILL DEVELOPED BY SENATE SELECT COMMITTEE ON
PROCUREMENT (AFTER THE SHEFFIELD IMPEACHMENT TRIAL). FAIKS
CHAIRED. HEARINGS WERE HELD AROUND THE STATE. MUCH OF OUR CODE

IS BASED ON ARIZONA'S MODEL CODE.
FAIKS' GOAL WAS TO HANDLE THINGS IN A STANDARDIZED WAY WITH

SOME EXCEPTIONS, BUT TO MAKE SURE THE EXCEPTIONS WERE HARD TO GET
AND WERE WELL DOCUMENTED.
EFFECTIVE DATE ON BILL WAS JULY 1, 1987. LEGISLATURE

EXTENDED TO JANUARY 1, 1988.
CODE APPLIES TO ALL STATE AGENCIES. D.O.A. ADMINISTERS FOR

ALL EXCEPT THE LEGISLATURE, COURTS, A.S.B.A., UNIVERSITY, AND
RAILROAD.
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SB 170 STATE PROCUREMENT CODE

TO TESTIFY
BOB LINK, DEPT. ADMINISTRATION
VIRGINIA RAGEL, DEPT. LAW (BALDWIN IS OUT OF TOWN)

SUZANNE TRYCK, UNIVERSITY (BRIAN ROGERS IS NOT IN TOWN)

F.Y.I.

PACKET CONTAINS MEMO FROM OUR LEGAL DIVISION NOTING QUESTIONABLE
CONSTITUTIONALITY OF THE ALASKA BIDDER'S PREFERENCE.

THESE AMENDMENTS WERE DROPPED BY THE UNIVERSITY AFTER DISCUSSION
AT OUR LAST MEETING:
EXEMPTION FROM THE CODE FOR CONFERENCE REGISTRATION FEES
PROOF OF APPLICATION FOR BUSINESS LICENSE RATHER THAN
ACTUALLY HAVING LICENSE ITSELF
PENALTIES — INTENTIONALLY KNOWING

ONE OTHER AMENDMENT YOU SHOULD AT LEAST BRING UP:

FAIKS' SB 58 WILL BE UP IN L&C MONDAY — DEALS WITH MAKE-UP
OF PARTNERSHIP FOR PURPOSES OF ALASKA BIDDER PREFERENCE. IN
SECTION 8 OF SB 170 (PAGE 4, LINES 26-27) TE REQUIRE THAT AT
LEAST ONE OF THE GENERAL PARTNERS BE AN ALASKAN RESIDENT; L&C
C.S. FOR FAIKS' BILL DOESN'T REQUIRE GENERAL. DEPT. ADMIN. SAYS
THEY'LL ACCEPT IT EITHER WAY — PREFER "GENERAL PARTNERS" BECAUSE
THEY'RE "MANAGEMENT". L&C IS GOING WITHOUT GENERAL BECAUSE OF A
COMPLAINT FILED WITH THE OMBUDSMAN THAT THEY FEEL MIGHT TURN INTO
A COURT CHALLENGE. UNDER CURRENT STATUTE, ALL PARTNERS MUST BE

ALASKAN RESIDENTS.

MEMO IN PACKET FROM JIM BALDWIN, A.G. ARGUES AGAINST PROVISION IN
OUR C.S. WHICH GRANTS RAILROAD LATITUDE. AFRAID RAILROAD WILL
SET PRECEDENT FOR OTHER PUBLIC CORPORATIONS TO SEEK LATITUDE.

"IT 1S FERVENTLY HOFED THAT THE GOAL OF UNIFORMITY CAN SOMEDAY BE

ACHIEVED."
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RELATING TO STATE PROCUREMENT

Evidence of Alaska business license to bid

Confidentiality of estimated cost of construction
contract

Technical: change reference from bidder to
subcontractor

Amount of bid security
Qualification of partnership as Alaska bidder
Evidence of Alaska business license
Calculation of Alaska bidder preference
Allow multi-step sealed proposals

Delegation of authority to approve sole source contract
for items under $5000

Determination of nonresponsibility

W ritten statement of determination to award contract to
nonresident not required for sealed competitive bids

Limited use of cost-plus-a-percentage-of-cost contract
Stay of award if protest filed

Additional exceptions to procurement code

Alternate procurement methods for specific items
Revised definition of state money

Conforming repealers, plus repeal requirement that list
of in-state and out-of-state procurements be maintained
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Introduced: 2/13/89 gc00509s

Referred: State Affairs and
Finance
I0tWi ncfcs.
BY THE RULES COMMITTEE BY
I IN THE SENATE REQUEST OF THE GOVERNOR
2 SENATE BILL NO. 170
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 SIXTEENTH LEGISLATURE - FIRST SESSION
5 A BILL
6 For an Act entitled: "An Act relating to state procurement."”
7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
Oo"PfﬂéTllle— dm
* SectlonﬂLl AS 36.jQ.1U00((b)j] is amended to read:
+W. "a'iddxs is budiMes” u A
Fla\i . hThe bidder “3ust have a valid Alaska business llcensei/at the
1Jjftw . UvJtuVvo (y rY"Je. fi. p pt.'ra -R frrvip*- OuO
W-Cal™; COAIO time designated, in the invitation to bid, for bid opening. The [WHEN
rv *»11 vials RESPONDING TO THE INVITATION TO BID, THE] bidder shall supply evidence
atfmigjﬂxurn -tot Of tjie bidder®s valid Alaska business license/lin accordance with reeu-
45 Y B—
¢c W 13 lations adopted by the commissioner. A bidder for a construction
14 contract shall also submit evidence of the bidder®s registration under
15 AS 0s.13.
16 * Sec. 2. AS 36.30.110 is amended by adding a new subsection to read:
Not (Lu.rvovt'-M acteijvtsgect . L . . L
w\Code.-uO( c<mcfiadyif (c) If the commissioner of transportation and public Tfacilities
\makes a written finding that it is in the state"s best interest, the
VYo. UY\d_ﬂA—fOf\<
O\ ivt. dd ﬂ estimated cost of a construction contract is confidential information
ovor OI
p”thrt ar\l* |i|/|b%mfa/not be released to the public before bid opening.
* Sec. 3. AS 36.30.115(b) 1is amended to read:
22 (b) A bidder may replace a listed subcontractor if the subcon-
23 tractor
24 (¢H) fails to comply with AS 08.18;
25 (2 files for bankruptcy or becomesinsolvent;
26 (3) fails to execute a contract with the bidder involving
27 performance of the work for which the subcontractor was listed and the
28 bidder acted in good faith;
29 4 fails to obtain bonding;

SB0170a —1' SB 170
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(5) fails to obtain insurance acceptable to the state;

(6) fails to perform the contract with the bidder involving

work for which the subcontractor was listed;

(7) must be substituted in order for the prime contractor
to satisfy required state and federal affirmative action requirements;

(8) refuses to agree or abide with the bidder®s labor

agreement; or

(9) is determined by the procurement officer not to be a

-"responsible subcontractor [BIDDER].

* Sec. 4. AS 36.30.120(b) is amended to read:

(b) Bid security must be a bond provided by a surety company
authorized to do business in the state or otherwise supplied in a form
satisfactory to the commissioner. Bid security must be in an amount
equal to at least five percent of the amount of the bid
[(1) 10 PERCENT OF THE AMOUNT OF THE BID IF THE BID DOES NOT
EXCEED $100,000; OR

) 10 percent of the first $100,000 and five percent of
THE AMOUNT OF THE BID OVER $100,000 IF THE BID EXCEEDS $100,000 UP TO

A MAXIMUM OF $200,000 IN SECURITY].

* Sec. 5. AS 36.30.170(b) 1is amended to read:

The procurement officer shall award a contract based on solicited
bids to the lowest responsive and responsible bidder after an Alaska
bidder preference of five percent and an Alaska products preference as
described in AS 36.30.322 -- 36.30.338 have been applied. In this
subsection, "Alaska bidder"” means a person who

(1) holds a current Alaska business license;
(2) submits a bid for goods, services, or construction

under the name as appearing on the person®s current Alaska business

license;

170 -2- SB0170&
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(3) has maintained a place of business within the state

staffed by the the bidder or an employee of the bidder fora period of
six months immediately preceding the date of the bid;

(4) is incorporated or qualified to do business under the
laws of the sta.te, or is a sole proprietorship”] and the proprietor
is a resident of the statex or is a partnership[,] and oneor more of
the general [ALL] partners is a resident [ARE RESIDENTS] of the state;

(5) if a joint venture, 1is composed entirely of ventures
that qualify under (1) -- (4) of this subsection.

SiT>tfiX3 PCoPoSAii
Sec. 6. AS 36.30.210(a) 1is amended to read:

(&) A request fcr competitive sealed proposals must contain the
date, timex and place for delivering proposals, a specific description
of the supplies, construction, services, or professional services to
be provided under the contract, and the terms wunder which the sup-
plies, construction, services, or professional services are to be
provided. The request shall require the offeror [TO f.UBMIT EVIDENCE
OF THE OFFEROR"S VALID ALASKA BUSINESS LICENSE AND], no later than
five working days after identifying; which proposal 1is most advanta-
geous to the state, to list subcontractors the offeror proposes to use
in the performance of the contract. The list shall include the name
and location of the place of business for each subcontractor, the work
to be subcontracted to each subcontractor, and evidence of the subcon-
tractor 3 valid Alaska business license. An offeror for a construc-
tion contract shall also submit evidence of the offeror®"s registration
under AS 08.18 and evidence of registration for each listed subcon-
tractor.

* Sec. 7. AS 36.30.210 is amended by adding a new subsection to

(e) The offeror must have a valid Alaska business license at the

LMW Cow'-pntiVrC VCclGvcA
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1 time designated, in the request for proposals, for opening of the pro-

2 posals. The offeror shall supply evidence of the offeror®s valid
3 Alaska business license in accordance with regulations adopted by the
A commissioner.
5 * Sec. 8. AS 36.30.250(b) is amended to read:
6 (b) In determining whether a proposal 1is advantageous to the
7 state, the procurement officer shall take into account, in accordance

with regulations of the commissioner, whether the offeror [QUALIFIES
9 AS AN ALASKA BIDDER UNDER AS 36.30.170(b) OR] 1is offering the services
10 of an employment program as defined in AS 36.30.100(c).

Cv-nro-Tvic SCPWD PKOPOSTIr™

11 * Sec. 9. AS 36.30.250 is amended by adding new subsections to read:
12 . (c) For the purpose of evaluating cost factors, the proposed

13 n costs of an offeror who qualifies as an Alaska bidder under AS 36.30.-
1A 170(b) shall be reduced by five percent.

. 15 - (d) An evaluation factor must be included which takes into
iA CCASuvtyux euNMva.o>
Zgﬁh]lﬂ-16pﬁaa>s consideration whether an offeror qualifies as an Alaska bidder under
SINaMA PU= of

36.30.170(b). At least 10 percent of the value of the rating

18 system, or weighting value, used must be assigned to the Alaska bidder
19 evaluation factor.
20 *Sec. 10. AS 36.30 is amended by adding a newsection to read:
21 Sec. 36.30.265. MULTI-STEP SEALED PROPOSALS. When it is con-
o ftS3b.30. i i o o o
aa AiuiH sidered impractical to initially prepare a definitive description of
v
Didili™."iA, the procurement to support an award based on sted selection crite-
pvrxLvAVa u ifocT*- . . )
mirviow +e ria~c"e ProcuremenC officer may 1issue an expression of interest
A 1"aiaveL"h CLppreiQCivio
U a requesting the submission of unpriced technical offers, to be followed
J 26 by a request for proposals limited to the offerors whose offers are
27 determined to be technically qualified under the criteria set out 1in
28 the expression of interest.
29 *Sec. 11. AS 36.30.300(a) 1is amended to read:

SB 170 SB0170a



1 () A contract may be awarded for supplies, services, profes—

2 sional services, or construction without competitive sealed bidding,

3 competitive sealed proposals, or other competition in accordance with

4 regulations adopted by the commissioner [OF ADMINISTRATION]. A con-—
5 tract may be awarded under this section only when the chief procure—
6 ment officer or, for construction contracts or procurements for the
7 state equipment fleet, the commissioner of transportation and public
8 facilities determines in writing that there is only one source for the
9 required procurement or construction. A sole source procurement may
10 not be awarded if a reasonable alternative source exists. The written
11 determination must include findings of fact that support by clear and
12 convincing evidence the determinationthat only one source exists.

cuy A+ M be. Except for procurements of supplies, services, or construction thatdo

No.sve”™ "ou,-Max.

C.CV.UOM SSV -Ary
LL(TDCIT < Cx-")

BemiJL i+ves>

not exceed the amount for small procurements under AS 36.30.320(a),

the [THE] authority to make the determination required by this subsec—

16 tion may not be delegated.
unmrnrD omuPMTef]
17 - Sec. 12. AS 36.30.305(a) 1is amended to read:
18 (a) A contract for supplies, services, professional services, or
19 a construction contract under $100,000, may be awarded without compe—
20 titive sealed bidding or competitive sealed proposals, in accordance
21 with regulations adopted by the commissioner [OF ADMINISTRATION]. A
22 contract may be awarded under this section only when the commissioner
23 [OF ADMINISTRATION], or, for construction contracts under $100,000 or
24 procurements for the state equipment fleet, the commissioner of trans—
AL portation and public facilities, determines in writing that a situa—
26 tion exists that makes <competitive sealed bidding or competitive
27 sealed proposals impractical or contrary to the public interest.
28 Procurements under this section shallbe made with competition that is
Sdo'X aE&> ) .
B> 29 practicable under the circumstance. Except for procurements of

SB0170a -5- SB 170



supplies, services, or construction that do not exceed the amount for

2 small procurements under AS 36.30.320(a), the [THE] authority to make
3 a determination required by this section may not be delegatf* ™
4 *Sec. 13. AS 36.30.360(a) is amended to read:

n A written determination of nonresponsibility [RESPONSIBILI-
is \."o<kaloe,.TYi of a bidder or offeror shall be made, by the procurement officer in
égﬁg%l accordance with regulatior . adopted by the commissioner. The unrea-
r€pdYISS\"oiLify «

8 sonable failure of a bidder or offeror to promptly supply information
9 in connection with an inquiry with respect to vresponsibility is
10 grounds for a determination of nonresponsibility with respect to the
11 bidder or offeror.

12 *Sec. 14. AS 36.30.362 is amended to read:

13

Sec. 36.30.362. DETERMINATION TO AWARD A CONTF{O\(‘ET %OXA NONRESI -
oSz  bfa

DENT. Except for awards made under AS 36.36.170, it TIFI t&e procure-

14
u)<\V*v i"+ttkwnilCt- —
1 spe. ment officer awards a contract to a person who does not reside or

.Sealed C

lonve\-

JXhf- maintain a place of business in the state and if the supplies, ser-

professional services, or construction that is the subject of

tlie contract could have been obtained from sources in the state, the

™M-C of restd&ACs, .

TVxaaal}.nd9

procurement officer shall issue a written statement explaining the

h'sertTiewx .
20 basis of the award. The statement required under this section shall
21 be kept in the contract file.
22 - Sec. 15. AS 36.30.370 is amended to read:
23 Sec. 36.30.370. TYPES OF CONTRACTS. Subject to [limitations of
24 this section, any type of contract that will promote the best inter-
25 ests of the state may be u”ed, except that the use of a cost-plus-a-
26 percentage-of-cost contract may only be used when permitted by reRU-
27 lations adopted by the commissioner, or, for construction contracts,
28 fthe commissioner of transportation and public facilities [IS PRO-
29 VHIBITED]. A cost-reimbursement contract may be used only when a

SB adJLitvw* fo <  "0* SB0170a
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determination is made in writing by the procurement officer that a
cost-reimbursement contract is likely to be less costly to the state
than any other type or that it is impracticable to obtain the sup—
plies, services, professional services, or construction required
except under a cost-reimbursement contract.

* Sec. 16. AS 36.30.575 is repealed and reenacted to read:

Sec. 36.30.575. STAY OF AWARD. If a protest is filed within the
time setout in AS 36.30.565 and before an award is made, award of the
contract shall be stayed until adecision is madeon the protest,
unless the chief procurement officer, the commissioner, or, for con—
struction contracts or procurements for the state equipment fleet, the
commissioner of transportation and public facilities, makes a written
determination that

(1) a reasonable probability exists that the protest will
be denied; or

(2) delay of award of the contract 1is contrary to the
state"s best interests.

* Sec. 17. AS 36.30.850(b) 1is amended to read:

(b) This chapter applies to every expenditure of state money
[FUNDS, IRRESPECTIVE Of THEIR SOURCES, INCLUDING FEDERAL ASSISTANCE
EXCEPT AS OTHERWISE SPECIFIED IN AS 36.30.890,] by the state, acting
through an agency, under a contract, except that this chapter does not
apply to

(l) grants;

(2) contracts for professional witnesses to provide for
professional services or testimony relating to existing or probable
lawsuits 1in which the state 1is or may become a party;

(3) contracts of the University of Alaska where the work is

to be performed substantially by students enrolled in the university;

bB0170a -7- SB 170



1 (4) contracts for medical doctors and dentists;

2 (5) acquisitions or disposals of real property or interest
3 in real property, except as provided in AS 36.30.080;

4 (6)disposals under AS 38.05;

5 (7) contracts for the preparation of ballots under AS 15.-
6 15.030;

7 (8)acquisitions or disposals of property and other con-
8 tracts relating to airports under AS 02.15.070, 02.15.090, and 02.15.-
9 091;

10 (9) disposals of obsolete property under AS 19.05.060;

11 (10)disposa|s of obsolete material or equipment under
12 AS 35.20.060;

(11) agreements with providers of services under AS 44_47.-

W gz "

250; AS 47.07; AS 47.08; AS 47.10; AS 47.17: AS 47.24; AS 47.25.195,

Vv and 47.25.310;

eExg*> )
1< (12) contracts of the Department of Fish and Game for
17 flights that involve specialized flying and piloting skills and are
18 not point-to-point;
19 (13) purchases of income-producing assets for the state
20 treasury or a public corporation of the state” [.]
21 (14) operation of the state boarding school established
22 under AS 14.16, 1if the State Board of Education or the commissioner of
23 education adopts regulations for use by the state boarding school in
24 procurement and contracting;
25 (15) a contract that is a delegation, in whole or in part,
26 of investment powers held by the commissioner of revenue under AS 14.-
27 25.180, AS 14.40.400, AS 14.42.200, 14.42.210, AS 18.56.095, AS 22._-
-8 25.048, AS 26.05.228, AS 37.10.070, 37.10.071, AS 37.14, or AS 39.35.-
29 080;

SB 170 -8- SB0170a



1 (16) a contract that is a delegation, 1in whole or in part,

2 of investment powers of the Board of Trustees of the Alaska Permanent
3 Fund Corporation under AS 37.13; [OR]
4 (17) the purchase of books, book binding services, news-
5 papers, periodicals, audio-visual materials, network information ser-
6 vices access, approval plans, professional memberships, archival
7 materials, objects of art, and items for museum or archival acquisi-
tion having cultural, historical, or archaeological significance; in
9 this paragraph
10 (A) "approval plans"™ means book selection services in
11 which current book titles meeting an agency"s customized speci-
12 fications are prjvided to the agency subject to the right of the
13 agency to return those books that do not meet with the agency"s
14 approval;
15 (B) "audio-visual materials"™ means nonbook prerecorded
16 materials, including records, tapes, slides, transparencies,
17 films, filmstrips, cassettes, videos, compact discs, laser discs,
18 and items that require the use of equipment to vrender them us-
19 able;
20 (C) Marchival materials" means the noncurrent records
21 of an agency that are preserved after appraisal because of their
22 value;
23 (D) "network information services" means a group of
24 resources from which cataloging information, holdings records,
25 inter-library loans, acquisitions information, and other refer-
26 ence resources can be obtained”
(18) contracts for purchase of standardized examinations for
tevA HE \u.nf'val cNacv -AG N/~
28 licensure under AS 08;
wHi~/SE-" Uvpwi (19) disposals of supplies acquired through foreclosure of
SB0170a VI \e SB 170
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1 loans issued under AS 03.10;
ILAil- iV\'feAfa+' M (20) purchases of curatorial and con-ervation services to
65Eiet\Y\ft . UviNS-PP /™
JtvrA AN maintain, presen’e, and interpret objects of art and item3 having
4 cultural, historical, or archaeological significance to the state;
QW<2_ puS>Teus:SEs «i\ (21) acquisition of confidential seismic survey data ..uces-
MbA's
6 sary for pre-sale oil and gas lease analyses under AS 38.05.180;
{tA&sdr&TCw «.tix. (22) contracts for village public safety officers;

prodxd™ N lexaC parole. T
8 (23) expenditures to pay travel expenses of personal care

9 attendants and sign language interpreters needed to accompany develop-

10 mentally disabled members of the Governor®s Council for the Handi-

11 capped and Gifted to meetings for which reimbursement of members”

12 expenses is authorized under AS 47.80.060;

13 (24) contracts for home health care and adult residential
mCtat -few and foster care services provided under regulations adopted by the

15 Department of Health and Social Services; or

(w = ¢c £ I Vv I (25 contracts for supplies or services for research pro-

4ﬁum"?£fT§FWE%TGCtS funded by money received from the federal government or private
ni'?.

grants.
19 * Sec. 18. AS 36.30 is amended by adding a new section to read:
20 Sec. 36.30.855. ALTERNATE PROCUREMENT METHODS. (a) An alter-
21 nate procurement method to the methods provided by AS 36.30.100 --
22 36.30.320 may be used, in accordance with regulations adopted by the
23 commissioner,
Cm u a +Ucld . . . i -
u (1) if the commissioner determines in writing that food,
1Ju »
~f&»N\a£5uo0J clothing, medical supplies, or supplies for wuse in laboratory or
Aaxc). it>
bidi medical studies can be purchased otherwise to the best advantage of
liLu) rfi”NuiyCS
or tie stace,
6 ve-

28cca™C-ci  j»crpoiajl) (2) it rates are fixed by law or ordinance;

iCXi tu\d d@sjo
9 aWn (3) t0 purchase products or services manufactured or
ocl.
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provided by an employment program operated by a nonprofit organization
to increase employment opportunities for individuals with physical or
mental disabilities that constitute substantial handicaps to employ-
ment;
(4) to purchase products or services provided by the cor-
rectional industries program established under AS 33.32.
(b) An alternate procurement method to the methods provided by
AS 36.30.100 -- 36.30.320 may be used for purchases of supplies and
services to support operations of the division of Alaska state troop-
ers or the division of fish and wildlife protection if the procurement
officer for the Department of Public Safety makes a written determina-
tion that publicity of the purchases would jeopardize the safety of
personnel or the success of the operation.
*Sec. 19. AS 36.30.990 is amended by adding a new paragraph to read:
(17) ‘"state money" means any money appropriated to an
agency or spent by an agencyﬁunder an appropriation? irrespective of
its sources, including federal assistance except as otherwise spec-

ified in AS 36.30.890.

/novo M Sec- . ief) (pen sec. 10
*Sec. 20. AS 36.30.100(b)(1) -- (4), 36.30.540(4) -- (5), 36.30.605;
(pen sec. i'N) lishtif iVi-stoK.
and AS 44.47.250(c) are repealed. 5+sVe. pcocu-"JI"™\JLvd"s
CHo involved-")
AckUHom!| OMwvewfluvum*- pré&potah-
[ fvi-V: re"uAj'Z OpE oloDve 0,000 \j$£,000)
p&hé&l-KeS*. if >h-k/nho-oa llc] e<JYTVft.ch ia <x \joo knmu be
remove. ££ (Vp. proaAvAvxiLyd: aoclt.
OACLi-ti crubL aWeut- \[E*ULOIC, clAjb_ (Vibcujloa. lotciote>3.
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Sen. Pourchot
March 17, 1989

PROPOSED AMENDMENTS CS SB 170 PROCUREMENT CODE

AMENDMENT #1
(Requested by University)

page 2, line 28 and page 5, line 27

If the bidder is required to have an Alaska business license
under AS 43.70, the bidder must have a valid Alaska business

license at the time designated, in the invitation to bid, for bid

opening

NOTE: AS 43,,70.110 defines "business" for the purposes of
the Alaska business license. Those not required to have a
license include: fisheries businesses, fishermen, liquor
licenses, insurance businesses, mining, and coin-operated

amusement and gaming machines.

The procurement code, by not referencing this definition,
requires that all businesses that bid on state contracts

have an Alaska business license.



AMENDMENT #2
(Requested by Alaska Railroad, Univerity)

Page 4, lines 21-23

(3) has maintained a substantial bona fide place of business
within the state [STAFFED BY THE BIDDER OR AN EMPLOYEE OF THE

BIDDER FOR A PERIOD OF SIX MONTHS IMMEDIATELY PRECEDING THE DATE

OFTHE BID]?

Add a new subsection to read:

(e) In this section "substantial bona fide place of

business” means a place that is

(1) regularly used for the sale of the supplies or
services called for in the invitation to bid;

(2) staffed by the bidder or at least one employee of

the bidder who is a resident of the state;

(3) equipped and staffed to offer any maintenancae,

warranty, or repair services called for in the invitation to bid;

and

(4) continuously used in the state at a single location
for a period of six months immediately preceding the date of the

invitation to bid.

NOTE: This language, prepared by the Attorney General's
office, is designed to eliminate firms that carry on limited
business enterprises exclusively for the purpose of taking
advantage of the Alaska bidder's preference. It was drafted
after review of some other states' statutes (see attached

letter from Jim Baldw'n).

The Railroad had suggested that bidders be required to have
an inventory of $50,000; the AG feels that this would be
difficult to determine and may have undesirable effects on

legitim ate Alaska bidders.



AMENDMENT #3
(Requested by University)

Page 8, after line 1 — add a new section

AS 36.30.320(a) is amended to read:

(a) A procurement for supplies, services, or construction
that does not exceed an aggregate dollar amount of $10.000
[$5,000] may be made in accordance with regulations adopted by

the commissioner for small procurements.

NOTE: Open competitive bidding is not required for small
procurements. The Department of Administration is preparing
for presentation to the committee a summary of recent
procurements in the $5,000 to $10,000 range.

The University notes that the federal government uses a
$25,000 lim it and the state of Oregon a $10,000 Ilim it.



AMENDMENT #4
(Requested by University)

page 12, after line 19

(27) contracts for supplies or services purchased outside

the United States for use outside the United States

NOTE: This addresses the Greenland and Antarctica research
camp concern.

(Requested by Department of Law)

(28) contracts for hearing o fficers

NOTE: The department asserts that the procurement process
slows down the administration of justice through

administrative agencies. If this exemption is enacted, the
department intends to develop a list of qualified persons
interested in serving as hearing officers. Appointments of

hearing officers would be made from this list on a rotating
basis.



AMENDMENT #5
(Requested by University)

page 13, after line 16

AS 36.30.930 is amended by adding a new subsection to read:

(3) a person who files a protest to halt the award of a
contract under AS 36.30.560 which is determined to be frivolous

or unfounded is liable for all costs and damages to the state and

the contractor arising out of the protest.

NOTE: Under current law, if a bid award is protested the
~ward is made anyway unless there is a written determination
echat it shouldn't be. SB 170 would shift this burden,
requiring that the award by stayed unless there is a written
determination that it should be awarded anyway. The
University is concerned that the new procedure w ill make it
too easy for a losing bidder to hold up the procurement
process, thus injuring the successful bidder.

The determination that a protest is frivolous would be made
by the courts.



AMENDMENT #6
(Requested by Department of Law)

page 13, line 22

(17) "state money" means any money appropriated to an agency
or spent by an agency [UNDER AN APPROPRIATION] irrespective of
its sources, including federal assistance except as otherwise
specified in AS 36.30.89C bi~t does not include money held in

trust bv an agency for a person.

NOTE: SB 170 proposes a new definition of "state money" to
clarify that only expenditure of money appropriated to an
agency or spent under an appropriation is subject to the
procurement cods. Not subject would be money such as that
of companies for which the state acts as the trustee,
receiver, or conservator (for example, money of a bank that
the state has taken possession of or a client's money held
in trust by the O ffice of Public Advocacy).

However, it has come to the department's attention that the
definition in SB 170 would exclude contracts of an agency
from the code if the agency operates exclusively with
nonappropriated money (ASBA for example).
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Offered: 3/20/89 go0509sE

Referred: Finance
Original sponsor: Rules/Governoi F)FJ
IN THE SENATE BY THE STATE AFFAIRS COMMITTEE

CS FOR SENATE BILL NO. 170 (State Affairs)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to state procurement."”

BE

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.30.015(e) is amended to read:

(e) The board [BOARDS] of directors of the [ALASKA RAILROAD
CORPORATION AND THE] Alaska State Building Authority shall adopt
procedures to govern the procurement of supplies, services, profes—
sional services, and construction by the authority [CORPORATION]. The
procedures must be substantially equivalent to the procedures pre—
scribed in this chapter and in regulations adopted under this chapter.
Sec. 2. AS 36.30.015 is amended by adding a new subsection to read:

(f) The board of directors of the Alaska Railroad Corporation
shall adopt and publish procedures to govern the procurement of sup—
plies, services, professional services, and construction by the corpo—
ration. The procedures must be based on the competitive principles
consistent with this chapter and must be adapted to the special needs
of the corporation as determined by the board of directors.

Sec. 3. AS 36.30.040(b) 1is amended to read:

(b) The commissioner shall adopt regulations pertaining to the
following:

(1) suspension, debarment, and reinstatement of prospective
bidders and contractors;

(2) bid protests;

(3) conditions and procedures for the procurement " per—

ishables and items for resale;

SB0O170b -1- CSSB 170(SA)
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(4) conditions and procedures for the use of source selec-
tion methods authorized by this chapter, including sole source pro-
curements, emergency procurements, and small procurements;

(5) the opening or rejection of bids and offers, and waiver
of informalities in bids and offers;

(6) confidentiality of technical data and trade secrets
submitted by actual or prospective bidders or offerors;

(7) partial, progressive, and multiple awards;

(8) storerooms and inventories, including determination of
appropriate stock levels and the management of agency supplies;

(9) transfer, sale or other disposal of supplies;

(10) definitions and classes of contractual services and
procedures for acquiring them;

(11) providing for conducting price analysis;

(12) use of payment and performance bonds in connection with
contracts for supplies, services, and construction;

(13) guidelines for use of cost principles in negotiations,
adjustments, and settlements;

(14) conditions under which an agency may use the services
of an employment program [AS DEFINED UNDER AS 36.30.100(c)];

(15) a bidder"s or offeror®"s duties under AS 36.30.115 and
36.30.210; and

(16) the elimination and prevention of discrimination in
Jtate contracting because of race, religion, color, national origin,
sex, age, marital status, pregnancy, parenthood, handicap, or politi-
cal affiliation.

Sec. 4. AS 36.30.110(b) 1is amended to read:
(b) The bidder must have a valid Alaska business license at the

time designated in the invitation to bid for bid opening. The [WHEN

CSSB 1/0(SA) -2- SB0170b



RESPONDING TO THE INVITATION TO BID. THE] bidder shall supply evidence
of the bidder®s valid Alaska business license in accordance with
regulations adopted by the commissioner. A bidder for a construction
contract shall also submit evidence of the bidder"s registration under
AS 08.18.
* Sec. 5. AS 36.30.110 is amended by adding a new subsection to read:
(c) If the commissioner of transportation and public facilities
makes a written finding that confidentiality is in the state"s best
interest, the estimated cost of a construction contract is confiden—
tial information and may not be released to the public before bid
opening.
*  sec. 0. As 36.30.115(b) 1is amended to read:
(b) A bidder may replace a listed subcontractor if the subcon—
tractor

(1) fails to comply with AS 08.18;

(2) files for bankruptcy or becomesinsolvent;

(3) fails to execute a contract with the bidder involving
performance of the work for which the subcontractor was listed and the
bidder acted in good faith;

4) fails to obtain bonding;

(5) fails to obtain insurance acceptable to the state;

(6) fails to perform the contract with the bidder involving
work for which the subcontractor was listed;

(7) must be substituted in order for the prime contractor
to satisfy required state and federal affirmative action requirements;

(8) refuses to agree or abide with the bidder*s [labor
agreement; or

(9) is determined by the procurement officer not to be a

responsible subcontractor [BIDDER].

SBOI1/0b -3- CSSB 170(SA)



11

13
14
15
16
17
18
19

21

23
24
25
26
27
28
29

* Sec. 7. AS 36.30.120(b) is amended to read:

() Bid security must be a bond provided by a surety company

authorized to do business in the state or otherwise supplied in a form
satisfactory to the commissioner. Bid security mult be 1in an amount
equal to at least five percent of the amount of the bid

[(1) ?D PERCENT OF THE AMOUNT OF THE BID IF TK2 BID DOES NOT
EXCEED $100,000; OR

(2) 10 PERCENT OF THE FIRST $100,000 AND FIVE PERCENT OF
THE AMOUNT OF THEBID OVER $100,000 IF THE BID EXCEEDS $100,000 UP TO
A MAXIMUM OF $200,000 IN SECURITY].

Sec. 8. AS 36.30.170(b) is amended to read:

((»)) The procurement officer shall award a contract based
solicited bids to the lowest responsive and responsible bidder after
an Alaska bidder preference of five percent and an Alaska products
preference as described in AS 36.30.322 - 36.30.338 have been applied.
In this subsection, "Alaska bidder"™ means a person who

(1) holds a current Alaska business license;

(2) submits a bid for goods ser s, or construction
under the name as appearing on the perse. . ent Alaska business
license;

(3) hasmaintained a place of business within thestate
staffedby the bidder or an employee of the bidder for a period of six
months immediately preceding the date of the bid;

(4) is incorporated or qualified to do business wunder the
laws of the state, is a sole proprietorship [,] and the proprietor is
a resident of the state® or is a partnership [,] and one or more of
the general [ALL] partners is a resident [ARE RESIDENTS] of the state;

and

(5) if a joint venture, is composed entirely of venturers

CSSB 1/0(SA) -4- SB0170b
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[VENTURES] that qualify under (1) - (4) of this subsection.
* Sec. 9. AS 36.30.170(c) is amended to read:

(©) If a bidder qualifies under (b) of this section as an Alaska
bidder, is offering services through an employment program [AS DEFINED
UNDER AS 36.30.100(c)], and is the lowest responsible and responsive
bidder with a bid that is not more than 10 percent higher than the
lowest bid of a nonresident, the procurement officer shall award the
contract to that bidder.

* Sec. 10. AS 36.30.210(a) is amended to read:

(a) A request for competitive sealed proposals must contain the
date, timex and place for delivering proposals, a specific description
of the supplies, construction, services, or professional services to
be provided under the contract, and the terms under which the sup-—
plies, construction, services, or professional services are to be
provided. The request must [SHALL] require the offeror [TO SUBMIT
EVIDENCE OF THE OFFEROR®"S VALID ALASKA BUSINESS LICENSE AND], no later
than five working days after the [IDENTIFYING WHICH] proposal that is
the most advantageous to the state is identified, to list subcontrac—
tors the offeror proposes to use in the performance of the contract.
The list must [SHALL] include the name and location of the place of
business for each subcontractor, the work to be subcontracted to each
subcontractor, and evidence of the subcontractor®a valid Alaska busi—
ness license. An offeror for a construction contract shall also
submit evidence of the offeror®s registration under AS 08.18 and
evidence of registration for each listed subcontractor.

* Sec. 11. AS 36.30.210 is amended by adding a new subsection to read:

(e) The offeror must have a valid Alaska business license at the
time designated, in the request for proposals, for opening of the pro—

posals. The offeror shall supply evidence of the offeror"s valid

SB0170b -5- CSSB 170(SA)
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Alaska business license in accordance with regulations adopted by the
commissioner.
*Sec. 12. AS 36.30.250(b) is amended to read:

(b) In determining whether a proposal is advantageous to the
state, the procurement officer shall take into account, in accordance
with regulations of the commissioner, whether the offeror [QUALIFIES
AS AN ALASKA BIDDER UNDER AS 36.30.170(b) OR] 1is offering the services
of an employment program [AS DEFINED IN AS 36.30.100(c)]-

*Sec. 13. AS 36.30.250 is amended by adding newsubsections to read:

(c) For the purpose of evaluating cost factors, the proposed
costs of an offeror who qualifies as an Alaska bidder under AS 36.30.-
170(b) shall be reduced by five percent.

(d) The request for proposals must include an Alaska bidder
evaluation factor that takes into consideration whether an offeror
qualifies as an Alaska bidder under AS 36.30.170(b). At least 10
percent of the value of the rating system or weighting value used
shall be assigned to the Alaska bidder evaluation factor.

*Sec. 14. AS 36.30 is amended by adding a newsection toread:

Sec. 36.30.265. MULTI-STEP SEALED PROPOSALS. When it is con-
sidered impractical to initially prepare a definitive purchase
description to support an award based on listed selection criteria,
the procurement officer may issue an expression of interest requesting
the submission of unpriced technical offers, and then later issue a
request for proposals limited to the offerors whose offers are deter-
mined to be technically qualified under the criteria set out in the
expression of interest.

*Sec. 15. AS 36.30.300(a) is amended to read:
(@) A contract may be awarded for supplies, services, profes-

ional services, or construction without competitive sealed bidding,

CSSB 170(SA) -6- SB0170b
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competitive sealed proposals, or other competition in accordance with
regulations adopted by the commissioner [OF ADMINISTRATION]. A con-
tract may be awarded under this section only when the chief procure-
ment officer or, for construction contracts or procurements for the
state equipment fleet, the commissioner of transportation and public
facilities determines in writing that there is only one source for the
required procurement or construction. A sole source procurement may
not be awarded if a reasonable alternative source exists. The written
determination must include findings of fact that support by clear and
convincing evidence the determination that only one source exists.

Except for procurements of supplies, services, or construction that do
not exceed the amount for small procurements under AS 36.30.320(a),
the [THE] authority to make the determination required by this subsec-

tion may not be delegated.

* Sec. 16. AS 36.30.305(a) 1is amended to read:

(a) A contract for supplies, services, professional services, or
a construction contract under $100,000, may be awarded without compet-
itive sealed bidding or competitive sealed proposals, in accordance
with regulations adopted by the commissioner [OF ADMINISTRATION] . A
contract may be awarded under this section only when the commissioner
[OF ADMINISTRATION], or, for construction contracts under $100,000 or
procurements for the state equipment fleet, the commissioner of trans-
portation and public facilities, determines in writing that a situa-
tion exists that makes competitive sealed bidding or competitive
sealed proposals impractical or contrary to the public interest.
Procurements under this section shall be made with competition that is
practicable under the circumstance. Except for procurements of sup-
plies, services, or construction that do not exceed the amount for

small procurements under AS 36.30.320(a), the [THE] authority to make

SB0170b -7- CSSB 170(SA)



a determination required by this section may not be delegated.
Sec. 17. AS 36.30.320(a) is amended to read:

(a) A procurement for supplies, services, or construction
does not exceed an aggregate dollar amount of $10,00t [$5,000] may be
made in accordance with regulations adopted by the commissioner for
small procurements.

Sec. 18. AS 36.30.360(a) 1is amended to read:

(a) A written determination of nonresponsibility [RESPONSIBIL—

ITY] of a bidder or offeror shall be made by the procurement officer
in accordance with regulations adopted by the commissioner. The
unreasonable failure of a bidder or offeror to promptly supply infor—
mation in connection with an inquiry with respect to responsibility is
grounds for a determination of nonresponsibility with respect to the
bidder or offeror.

Sec. 19. AS 36.30.362 is amended to read:

Sec. 36.30.362. DETERMINATION TO AWARD A CONTRACT T'l A NONRESI —
DENT. Except for awards made under AS 36.30.170, if [IF] the procure—
ment officer awards a contract to a person who does not reside or
maintain a place of business in the state and if the supplies, ser—
vices, professional services, or construction that is the subject of
the contract could have been obtained from sources in the state, the
procurement officer shall issue a written statement explaining the
basis of the award. The statement required under this section shall
be kept in the contract file.

Sec. 20. AS 36.30.370 is amended to read:

Sec. 36.30.370. TYPES OF CONTRACTS. Subject to limitations of
this section, any type of contract that will promote the best inter—
ests of the state may be used, except that the use of a cost-plus-a-

percentage-of-cost contract may only be wused when permitted by
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regulations adopted by the commissioner, or, for construction con-
tracts, by the commissioner of transportation and public facilities
[1S PROHIBITED]. A cost-reimbursement contract may be used only when
a determination is made in writing by the procurement officer that a
cost-reimbursement contract is likely to be less costly to the state
than any other type or that it is impracticable to obtain the sup-
plies, services, professional services, or construction vrequired
except under a cost-reimbursement contract.
Sec. 21. AS 36.30.575 is repealed and reenacted to read:

Sec. 36.30.575. STAY OF AWARD. If a protest is filed within the
time set out in AS 36.30.565 and before an award is made, award of the
contract shall be stayed until a decision 1is made on the protest,
unless the chief procurement officer, the commissioner, or, for con-
struction contracts or procurements for the state equipment fleet, the
commissioner of transportation and public facilities, makes a written
determination that

(1) a reasonable probability exists that the protest will
be denied; or

(2) delay of award of the contract iscontrary to the
state's best interests.
Sec. 22. AS 36.30.850(b) is amended to read:

(b) This chapter applies to every expenditure of state money
[FUNDS, IRRESPECTIVE OF THEIR SOURCES, INCLUDING FEDERAL ASSISTANCE
EXCEPT AS OTHERWISE SPECIFIED IN AS 36.30.890,] by the state, acting
through an agency, under a contract, except that this chapter does not
apply to

(1) grants;
(2) contracts for professional witnesses to provide for

professional services or testimony relating to existing or probable
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lawsuits in which the state is or may become a party,

(3) contracts of the University of Alaska where the work is
to be performed substantially by students enrolled in the university;

(4) contracts for medical doctors and dentists;

(5) acquisitions or disposals of real property or interest
in real property, except as provided in AS 36.30.080;

(6) disposals under AS 38.05;

(7) contracts for the preparation rf ballots under AS 15.-
15.030;

(8)acquisitions or disposals of property and other con-
tracts relating to airports under AS 02.15.070, 02.15.090, and 02.15.-
091;

(9) disposals of obsolete property under AS 19.05.060;

(10) disposals of obsolete material or equipment under
AS 35.20.060;

(11) agreements with providers of services under AS 44.47.-
2501 AS 47.07; AS 47.08; AS 47.10; AS 47.17; AS 47.24; AS 47.25.195,
and 47.25.310;

(12) contracts of the Department of Fish and Game for
flights that involve specialized flying and piloting skills and are
not point-to-point;

(r3) purchases of income-producing assets for the state
treasury or a public corporation of the state” [<]

(14) operation of the state boarding school established
under AS 14.16, if the State Board of Education or the commissioner of
education adopts regulations for use by the state boarding school in
procurement and contracting;

(15) a contract that is a delegation, in whole or in part,

of investment powers held by the commissioner of revenue under
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AS 14.25.180, AS 14.40.400, AS 14.42.200, 14.42.210, AS 18.56.095,
AS 22.25.048, AS 26.05.228, AS 37.10.070, 37.10.071, AS 37.14, or
AS 39.35.080;

(16) a contract that is a delegation, in whole or in part,
of investment powers of the Board of Trustees of the Alaska Permanent
Fund Corporation under AS 37.13; [OR]

(17) the purchase of books, book binding services, newspa-
pers, periodicals, audio-visual materials, network information ser-
vices access, approval plans, professional memberships, archival
materials, objects of art, and items for museum or archival acquisi-
tion having cultural, historical, or archaeologial significance; in
this paragraph

(A) "approval plans" means book selection services in
which current book titles meeting an agency"s customized specifi-
cations are provided to the agency subject to the right of the
agency to return those books that do not meet with the agency®s
approval;

(B) "audio-visual materials"™ means nonbook prerecorded
materials, including records, tapes, slides, transparencies,
films, filmstrips, cassettes, videos, compact discs, laser discs,
and items that require the wuse of equipment to vrender them
usable;

(C©) "archival materials"™ means the noncurrent records
of an agency that are preserved after appraisal because of their
value;

(0) "network information services" means a group of
resources from which cataloging information, holdings records,
inter-library loans, acquisitions information, and other refer-

ence resources can be obtained”
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(18) contracts for the purchase of standardized examinations
for licensure under AS 08;

(19) disposals of supplies acquired through foreclosure of
loans issued under AS 03.10;

(20) purchases of cur*.- arial and conservation services to
maintain, preserve, and interpret

(A) objects of art; and
(B) items having cultural, historical, or archaeologi—
cal significance to the state;

(21) acquisition of confidential seismic survey data neces—
sary for pre-sale oil and gas lease analyses under AS 38.05.180;

(22) contracts for village public safety officers;

(23) expenditures to pay travel expenses of personal care
attendants and sign language interpreters needed to accompany develop-
mentally disabled members of the Governor®s Counc.il for the Handi—
capped and Gifted to meetings for which reimbursement of members?™
expenses 1is authorized under AS 47.80.060;

(24) contracts for home health care andadult residential
and foster care services provided under regulations adopted by the
Department of Health and Social Services;

(25) contracts for supplies or services for research pro-—
jects funded by money received from the federal government or private
grants; or

(26) guest speakers or performers for an educational c.l
cultural activity.

Sec. 23. AS 36.30.850(e) 1is amended to read:
(e) AS 36.30.170 applies to all insurance contracts involving
state money. In this subsection, ""state money"™ includes [, INCLUDING]

state grants and reimbursement to municipalities, school districts,
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and other entities.

* Sec. 24. AS 36.30 is amended by adding a new section to read:

Sec. 36.30.855. ALTERNATE PROCUREMENT METHODS. (@ In place of

the methods provided by AS 36.30.100 - 36.30.320,

an alternate pro-

curement method may be used in the following situations, in accordance

with regulations adopted by the commissioner:

(1) if the commissioner determines

clothing, medical supplies, or materials

for

in

use

medical studies can be purchased otherwise to the

the state;

writing that food,
in laboratory or

best advantage of

(2) if rates are fixed by law or ordinance;

(3) to purchase products or services manufactured or pro-

vided by an employment program

(4) to purchase products or services provided by the cor-

rectional industries program established under AS 33.32.

(b) An alternate procurement method to the methods provided by

AS 36.30.100 - 36.30.320 may be used for

purchases

of supplies and

services to support operations of the division of Alaska state troop-

ers or the division of fish and wildlife protection

if the procurement

officer for the Department of Public Safety makes a written determina-

tion that publicity of the purchases would jeopardize the safety of

personnel or the success of the operation.

* Sec. 25. AS 36.30.990 is amended by adding new paragraphs to read:

(17) "employment program"

increase employment opportunities for

means

a

mental disabilities that constitute substantial

ment;
(18) *"state money"

agency or spent by an agency

SB0170b

means any

irrespective

-13-

nonprofit program to

individuals

with physical or

handicaps to employ-

money

of

its

appropriated to an

source, including
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federal assistance except as otherwise specified in AS 36.30.890, but
does not include money held in trust by an agency for a person.
* Sec. 26. AS 36.30.100(b)(1), 36.30.100(b)(2), 36.30.100(b)(3), 36.-
100(b)(4), 36.30.100(c), 36.30.540(4), 36.30.540(5), 36.30.605, and

5 AS 44.47.250(c) are repealed.
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For an Act entitled: "An Act relating to state procurement."/YyOiol &(AA

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 01.10.080 is amended to read: YjxJU cLQUI
Sec. 01.10.080. COMPUTATION OF TIME. The time in which an &t ’F‘)
provided by law is required to be done is computed by excluding the
first day and including the last, unless the last day 1is a holiday,
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pV'DOUY'S-A/V'-C-'O'vA

13
14
15
16
17
18
19
20
21

23
24
25
26
27
28
29

JO, Sne_ P el
* Sec. 2. AS 36.30.015(e) 1is amended to read:

(e) The board [BOARDS] of directors of the [ALASKA RAILROAD
CORPORATION AND THE] Alaska State Building Authority shall adopt
procedures to govern the procurement of supplies, services, profes—
sional services, and construction by the authority [CORPORATION]. The
procedures must be substantially equivalent to the procedures pre—
scribed in this chapter and in regulations adopted under this chapter.

* Sec. 3. AS 36.30.015 is amendedby adding a new subsection to read:

(f) The board of directors of the Alaska Railroad Corporation
shall adopt and publish procedures to govern the procurement of sup—
plies, services, professional services, and construction by the corpo—
ration. The procedures must be based on the competitive principles
consistent with this chapter and must be adapted to the special needs
of the corporation as determined by the board of directors.

* Sec. 4. AS 36.30.040(b) is amended to read:

(b) The commissioner shall adopt regulations pertaining to the
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following:

(1) suspension, debarment, and reinstatement of prospective
bidders and contractors;

(2) bid protests;

(3) conditions and procedures for the procurement of per—
ishables and items for resale;

(4) conditions and procedures for the use of source selec—
tion methods authorized by this chapter, including sole source pro—
curements, emergency procurements, and small procurements;

(5) the opening or rejection of bids and offers, and waiver
of informalities in bids and offers;

(6) confidentiality of technical data and trade secrets
submitted by actual or prospective bidders or offerors;

(7) partial, progressive, and multiple awards;

(8) storerooms and inventories, including determination of
appropriate stock levels and the management of agency supplies;

(9) transfer, sale or other disposal of supplies;

(10) definitions and classes of contractual services and
procedures for acquiring them;

(11) providing for conducting price analysis;

(12) use of payment and performance bonds in connection with
contracts for supplies, services, and construction;

(13) guidelines for use of cost principles in negotiations,
adjustments, and settlements;

(14) conditions under which an agency may use the services
of an employment program [AS DEFINED UNDER AS 36.30.100(c)];

(15) a bidder"s or offeror®"s duties under AS 36.30.115 and
36.30.210; and

(16) the elimination and prevention of discrimination in
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state contracting because of race, religion, color, national origin,
sex, age, marital status, pregnancy, parenthood, handicap, or politi—
cal affiliation.

Sec. 5. AS 36.30.110(b) is amended to read:

(b) The bidder must have a valid Alaska business license at the
time designated in the invitation to bid for bid opening. The  [WHEN
RESPONDING TO THE INVITATION TO BID, THE] bidder shall supply evidence
of the bidder"s valid Alaska business [license 1in accordance with
regulations adopted by the commissioner. A bidder for a construction
contract shall also submit evidence of the bidder"s registration under
AS 08.18.

Sec. 6. AS 36.30.110 is amended by adding a new subsection to read:

(c) If the commissioner of transportation and public facilities
makes a written finding that confidentiality is in the state"s best
interest, the estimated cost of a construction contract 1is confiden—
tial information and may not be released to the public before bid
opening.

Sec. 7. AS 36.30.115(b) is amended to read:

(b) A bidder may replace a listed subcontractor if the subcon—
tractor

(1) failsto comply with AS 08.18;

(2) files for bankruptcy or becomesinsolvent;

(3) fails to execute a contract with the bidder involving
performance of the work for which the subcontractor was listed and the
bidder acted in good faith;

(4) fails to obtain bending;

(5) fails to obtain insurance acceptable to the state;

(6) fails to perform the contract with the bidder involving

work for which the subcontractor was listed;
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(7) must be substituted in order for the prime contractor
to satisfy required state and federal affirmative action requirements;

(8) refuses to agree or abide with the bidder"s labor
agreement; or

(9) is determined by the procurement officer, not to be a
responsible subcontractor [BIDDER].

sec. 8.As 36.30.120(b) 1is amended to read:

(b) Bid security must be a bond provided by a surety company
authorized to do business in the state or otherwise supplied in a form
satisfactory to the commissioner. Bid security must be 1in an amount
equal to at least five percent of the amount of the bid

[(1) 10 PERCENT OF THE AMOUNT OF THE BID IF THE BID DOES NOT
EXCEED $100,000; OR

(2) 10 PERCENT OF THE FIRST $100,000 AND FIVE PERCENT OF
THE AMOUNT OF THE BID OVER $100,000 IF THE BID EXCEEDS $100,000 UP TO
A MAXIMUM OF $200,000 IN SECURITY].

Sec. 9. AS 36.30.170(b) 1is amended to read:

(b) The procurement officer shall award a contract based on
solicited bids to the lowest responsive and responsible bidder after
an Alaska bidder preference of five percent and an Alaska products
preference as described in AS 36.30.322 - 36.30.338 have been applied.
In this subsection, "Alaska bidder" means a person who

(1) holds a current Alaska business license;

(2) submits a bid for goods, services, or construction
under the name as appearing on the person®s current Alaska business
license;

(3) has maintained a place of business within the state
staffed by the bidder or an employee of the bidder for a period of six

months immediately preceding the date of the bid;
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(4) is incorporated or qualified to do business under the
laws of the state, is a sole proprietorship [,] and the proprietor is
a resident of the state”™ or is a partnership [,] and one or more of
the general [ALL] partners is a resident [ARE RESIDENTS] of the state;
and

(5) if a joint venture, 1is composed entirely of venturers
[VENTURES] that qualify under (1) - (4) of this subsection.

* Sec. 10. AS 36.30.170(c) is amended to read:

©) If a | “dder qualifies under (b) of this section as an Alaska
bidder, 1is offering services through an employment program [AS DEFINED
UNDER AS 36.30.100(c)], and is the lowest responsible and responsive
bidder with a bid that is not more than 10 percent higher than the
lowest bid of a nonresident, the procurement officer shall award the
contract to that bidder.

* Sec. 11. AS 36.30.210(a) is amended to read:

(3 A request for competitive sealed proposals must contain the
date, time” and place for delivering proposals, a specific description
of the supplies, construction, services, or professional services to
be provided under the contract, and the terms wunder which the sup—
plies, construction, services, or professional services are to be
provided. The request must [SHALL] require the offeror [TO SUBMIT
EVIDENCE OF THE OFFEROR"S VALID ALASKA BUSINESS LICENSE AND], no later
than five working days after the [IDENTIFYING WHICH] proposal that is
the most advantageous to the state is identified, to list subcontrac—
tors the offeror proposes to use in the performance of the contract.
The list must [SHALL] include the name and location of the place of
business for each subcontractor, the work to be subcontracted to each
subcontractor, and evidence of the subcontractor®s valid Alaska busi—

ness license. An offeror for a construction contract shall also
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submit evidence of the offeror"s registration under AS 08.18 and
evidence of registration for each listed subcontractor.
*Sec. 12. AS 36.30.210 is amended by adding anew subsection to read:

(e) The offeror must have a valid Alaska business license at the
time designated, 1in the request for proposals, for opening of the pro-
posals. The offeror shall supply evidence of the offeror®"s valid
Alaska business license in accordance with regulations adopted by the
commissioner.

*Sec. 13. AS 36.30.250(b) is amended to read:

(b) In determining whether a proposal 1is advantageous to the
state, the procurement officer shall take into account, in accordance
with regulations of the commissioner, whether the offeror [QUALIFIES
AS AN ALASKA BIDDER UNDER AS 36.30.170(b) OR] 1is offering the services
of an employment program [AS DEFINED IN AS 36.30.100(c)]-

*Sec. 14. AS 36.30.250 is amended by adding new subsections toread:

(c) For the purpose of evaluating cost factors, the proposed
costs of an offeror who qualifies as an Alaska bidder under AS 36.30.-
170(b) shall be reduced by five percent.

(d) The request for proposals must include an Alaska bidder
evaluation factor that takes into consideration whether an offeror
qualifies as an Alaska bidder under AS 36.30.170(b). At least 10
percent of the value of the rating system or weighting value used
shall be assigned to the Alaska bidder evaluation factor.

*Sec. 15. AS 36.30 is amended by adding a new section to read:

Sec. 36.30.265. MULTI-STEP SEALED IROPOSALS. When it 1is con-
sidered impractical to initially prepare a definitive purchase de-
scription to support an award based on listed selection criteria, the
procurement officer may issue an expression of interest requesting the

submission of unpriced technical offers, and then later 1issue a

CSSB 170<Fin) -6- S30170c



17
18
19

21

23
24
25
26
27
28
29

requast for proposals limited to the offerors whose offers are deter—
mined to be technically qualified under the criteria set out 1in the
expression of interest.

Sec. 16. AS 36.30.300(a) 1is amended to read:

(a) A contract may be awarded for supplies, services, profes—
sional services, or construction without competitive sealed bidding,
competitive sealed proposals, or other competition in accordance with
regulations adopted by the commissioner [OF ADMINISTRATION]. A con—
tract may be awarded under this section only when the chief procure—
ment officer or, for construction contracts or procurements for the
state equipment fleet, the commissioner of transportation and public
facilities determines in writing that there is only one source for the
required procurement or construction. A sole source procurement may
not be awarded if a reasonable alternative source exists. The written
determination must include findings of fact that support by clear and
convincing evidence the determination that only one source exists.
Except for procurements of supplies, services, or construction that do
not exceed the amount for small procurements under AS 36.30.320(a),
the [THE] authority to make the determination required by this subsec—
tion may not be delegated.

Sec. 17. AS 36.30.305(a) is amended to read:

(a) A contract for supplies, services, professional services, or
a construction contract under $100,000, may be awarded without compet—
itive sealed bidding or competitive sealed proposals, in accordance
with regulations adopted by the commissioner [OF ADMINISTRATION]. A
contract may be awarded under this section only when the commissioner
[OF ADMINISTRATION], or, for construction contracts under $100,000 or
procurements for the state equipment fleet, the commissioner of trans—

portation and public facilities, determines in writing that a
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situation exists that makes competitive sealed bidding or competitive
sealed proposals impractical or contrary to the public interest.
Procurements under this section shall be made with competition that is
practicable under the circumstance. Except for procurements of sup-
plies, services, or construction that do not exceed the amount for
small procurements under AS 36.30.320(a), the [THE] authority to make

a determination required by this section may not be delegated.

*Sec. 18. AS 36.30.320(a) 1is amended to read:

(a) A procurement for supplies, services, or construction that
does not exceed an aggregate dollar amount of $10,000 [$5,000] may be
made in accordance with regulations adopted by the commissioner for

small procurements.

*Sec. 19. AS 36.30.360(a) 1is amended to read:

(@) A written determination of nonresponsibility [RESPONSIBIL-
ITY] of a bidder or offeror shall be made by the procurement officer
in accordance with regulations adopted by the commissioner. The
unreasonable failure of a bidder or offeror to promptly supply infor-
mation in connection with an inquiry with respect to responsibility is
grounds for a determination of nonresponsibility with respect to the

bidder or offeror.

*Sec. 20. AS 36.30.362 is amended to read:

Sec. 36.30.362. DETERMINATION TO AWARD A CONTRACT TO A NONRESI-
DENT. Except for awards made under AS 36.30.170, 1if [IF] the procure-
ment officer awards a contract to a person who does not reside or
maintain a place of business in the state and if the supplies, ser-
vices, professionalservices, or construction that is the subject of
the contract could have been obtained from sources 1in the state, the
procurement officer shall issue a written statement explaining the

basis of the award.The statement required under this section shall
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be kept in the contract file.
* Sec. 21. AS 36.30.370 is amended to read:

Sec. 36.30.370. TYPES OF CONTRACTS. Subject to limitations of
this section, any type of contract that will promote the best inter-
ests of the state may be used, except that the use of a cost-pJ.us-a-
percentage-of-cost contract may only be used when permitted by regula-
tions adopted by the commissioner, or, Tfor construction contracts, by
the commissioner of transportation and public facilities [1S PROHIB-
ITED]. A cost-reimbursement contract may be used only when a deter-
mination is made in writing by the procurement officer that a cost-
reimbursement contract is likely to be less costly to the state than
any other type or that it is impracticable to obtain the supplies,
services, professional services, or construction required except under
a cost-reimbursement contract.

* Sec. 22. AS 36.30.575 isrepealed and reenacted to read:

Sec. 36.30.575. STAY OF AWARD. IT a protest is filed within the
time set out in AS 36.30.565 and before an award is made, award of the
contract shall be stayed until a decision is made on the protest,
unless the chief procurement officer, the commissioner, or, for con-
struction contracts or procurements for the state equipment fleet, the
commissioner of transportation and public facilities, makes a written
determination that

(1) a reasonable probability exists that the protest will
be denied; or
(2) delay of award of the contract is contrary to the
state®"s best interests.
* Sec. 23. AS 36.30.850(b) is amended to read:
(b) This chapter applies to every expenditure of state money

[FUNDS, IRRESPECTIVE OF THEIR SOURCES, INCLUDING FEDERAL ASSISTANCE
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EXCEPT AS OTHERWISE SPECIFIED IN AS 36.30.890,] by the state, acting
through an agency, under a contract, except that this chapter does not
apply to

(1) grants;

@) contracts for professional witnesses to provide for
professional services or testimony relating to existing or probable
lawsuits in which the state is or may become a party;

(3) contracts of the University of Alaska where the work Iis
to be performed substantially by students enrolled in the university;

(4) contracts for medical doctors and dentists;

(5) acquisitions or disposals of real property or interest
in real property, except as provided in AS 36.30.080;

(6) disposals under AS 38.05;

(7) contracts for the preparation of ballots under AS 15.-
15.030;

(8)acquisitions or disposals of property and other con-
tracts relating to airports under AS 02.15.070, 02.15.090, and 02.15.-
091;

(9) disposals of obsolete property under AS 19.05.060;

(10) disposals of obsolete material or equipment under

AS 35.20.060;

(11) agreements with providers of services under AS 44.47.7
250; AS 47.07; AS 47.08; AS 47.10; AS 47.17; AS 47 .24, AS 47.25.195,r
and 47.25.310;

(12) contracts of the Department of Fish and Game for
flights that involve specialized flying and piloting skills and are
not point-to-point;

(13) purchases of income-producing assets for the state

treasury or a public corporation of the states [.]
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(14) operation of the state boarding school established
under AS 14.16, if the State Board of Education or the commissioner of
education adopts regulations for use by the state boarding school in
procurement and contracting;

(15) a contract that is a delegation, in whole or in part,
of investment powers held by the commissioner of revenue under AS 14._-
25.180, AS 14.40.400, AS 14.42.200, 14.42.210, AS 18.56.095, AS 22.-
25.048, AS 26.05.228, AS 37.10.070, 37.10.071, AS 37.14, or AS 39.35.-
080;

(16) a contract that is a delegation, in whole or in part,
of investment powers of the Board of Trustees of the Alaska Permanent
Fund Corporation under AS 37.13; [OR]

(17) the purchase of books, book binding services, newspa-
pers, periodicals, audio-visual materials, network information ser-
vices access, approval plans, professional memberships, archival
materials, objects of art, and items for museum or archival acquisi-
tion having cultural, historical, or archaeologial significance; in
this paragraph

A) "approval plans”™ means book selection services in
which current book titles meeting an agency®"s customized specifi-
cations are provided to the agency subject to the right of the
agency to return those books that do not meet with the agency®s
approval;

;) "audio-visual materials™ means nonbook prerecorded
materials, including records, tapes, slides, transparencies,
films, filmstrips, cassettes, videos, compact discs, laser discs,
and items that require the use of equipment to render them us-

able;

© "archival materials"™ means the noncurrent records
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of an agency that are preserved after appraisal because of their
value;

(0) "network information services" means a group of
resources from which cataloging information, holdings records,
inter-library loans, acquisitions information, and other refer-*

ence resources can be obtained”

i
(18) contracts for the purchase of standardized examinations

for licensure under AS 08;

(19) disposals of supplies acquired through foreclosure of
loans issued under AS 03.10;

(20) purchases of curatorial and conservation services to
maintain, preserve, and interpret

(A) objects of art; and
®) items having cultural, historical, or archaeologi—
cal significance to the state;

(21) acquisition of confidential seismic survey data neces—
sary Tor pre-sale oil and gas lease analyses under AS 38.05.180;

(22) contracts for village public safety officers;

(23) expenditures to pay travel expenses of personal care
attendants and sign language interpreters needed to accompany develop-
mentally disabled members of the Governor-®s Council for the Handi—
capped and Gifted to meetings for which reimbursement of members”®
expenses is authorized under AS 47.80.060;

(24) contracts for home health care and adult residential
and foster care services provided under regulations adopted by the
Department of Health and Social Services;

(25) contracts for supplies or services for research pro—
jects fTunded by money received from the federal government or private

grants; or

CSSB 170(Fin) -12- SB0170c
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

(26) guest speakers or performers for an educational or
cultural activity.
* Sec. 24. AS 36.30.850(e) is amended to read:

(e) AS 36.30.170 applies to all insurance contracts involving
state money. In this subsection, "state moneyl includes [, INCLUDING]
state grants and reimbursement to municipalities, school districts,
and other entities.

Sec. 25. AS 36.30 is amended by adding a new section to read:

Sec. 36.30.855. ALTERNATE PROCUREMENT METHODS. ) In place of
the methods provided by AS 36.30.100 - 36.30.320, an alternate pro-
curement method may be used in the following situations, in accordance
with regulations adopted by the commissioner:

(1) if the commissioner determines in writing that food,
clothing, medical supplies, or materials for use in laboratory or
medical studies can be purchased otherwise to the best advantage of
the state;

(2) if rates are fixed by law or ordinance;

(3) to purchase products or services manufactured or pro-
vided by an employment program;

(4) to purchase products or services provided by the cor-
rectional industries program established under AS 33.32.

(b) An alternate procurement method to the methods provided by
AS 36.30.100 - 36.30.320 may be used for purchases of supplies and
services to support operations of the division of Alaska state troop-
ers or the division of fish and wildlife protection if the procurement
officer for the Department of Public Safety makes a written determina-
tion that publicity of the purchases would jeopardize the safety of

personnel or the success of the operation.

* Sec. 26. AS 36.30 is amended by adding a new section to read:

SB0170c -13- CSSB 170(Fin)
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14

15

16

Sec. 36.30.960. COMPUTATION OF TIME. The time in which an act
under this chapter 1is required to be done is computed by excluding the

first day and including the last. \

* Sec. 27. AS 36.30.990 1is amended by adding new paragraphs to read

a7 "day" or "working day" means a state working day;

(18) “"employment program™ means a nonprofit program to
increase employment opportunities for individuals withphysical or
mental disabilities that constitute substantial handicaps to employ-
ment;

(19) ‘str.te money"™ means any money appropriated to an agency
or spent by an agency irrespective of its source, including federal
assistance except as otherwise specified in AS 36.30.890, but does not

include money held in trust by an agency for a person.

* Sec. 28. AS 36.30.100(b)(1l), 36.30.100(b)(2), 36.30.100(b)(3). 36.-
30.100(b)(4), 36.30.100(c), 36.30.540(4), 36.30.540(5), 36.30.605, and

AS 44 _.47.250(c) are repealed.

CSSB 170(Fin) -14- SB0170c
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Tayl or Sumbers ible
pumps
TRANSALASKA $2,038.00 03/22/88 COMPUTER Y
DATA HARDWARE
SYSTEMS
APPRAISERS $5,395.00 07/27/80 FIELDING Y
co LAKE LAND

APPRAI SAL



11

11

1114080

IHP89032

1126988

11

11

12

12

12

12

12

12

12

12

12

77654

1152388

124379888

DMV188

12310188

130805

DO 130799

L1473

DO 130797

130866

DO 130808

NELSON
MARINE &
EQUIPMENT
AUDREY
MAGOUN

NYLON NET

Swanson %
Mar ine
NELSON
MARINE &
EQUIPMENT
GTE ALASKA
INC

JOHNSON &
HOLEN

JEFFUS &
WILLITAMS
GOLDEN
NORTH VAN
LINES

MAYFLOWER
WORLD WIDE
MOVERS

TRI-VALLEY
VOLUNTEER
FIRE
DEPARTMENT
MAYFLOWER
WORLD WIDE
MOVERS

MAYFLOWER
WORLD WIDE
MOVERS

MAYFLOWER
WORLD WIDE
MOVERS

$8,207.

$2,000.

$7,000.00

$8,600.

$7,646.

$7,399.

$5,500.

$3,500.

$6,562.

$9,107.

$5,825.

$7,866.

$5,448.

$5,900.

00

00

04/14/88

09/727/88

BOATTO Y
BETHEL

DEV. OF Y
MARTEN
AGING TECH. 11

01/18/88 FABRICATION N

00

00

00

00

00

00

00

00

00

00

00

05/20/88

04/14/88

02/23/88

04/13/88

037/01/88

09/05/88

08/15/88

03/29/88

08/29/88

10/20/88

09/08/88

OF ALUMINUM START
TANKS

18ft._boat y
BOAT Y
TELEPHON Y
SYSTEM FOR
BETHEL

HEARING N
OFFICER
TRAINING
TELEPHONE Y
MAINTENANCE
MOVE Y
HOUSEHOLD

GOODS BRIAN
LESTER TRANSFER
FROM SITKA

TO COOPER LANDING

MOV ING
HOUSEHOLD
GOODS
DILLINGHAM
TO FAIRBANKS
TRANSFER

TROOPER 5
OFFICE IN
HEALY

MOV ING
HOUSEHOLD
GOODS

HAINES TO
TRANSFER
HOUSEHOLD Y
GOODS

TRANSFER

AST FROM JUNEAU
TO TALKEETNA
MOV ING Y
HOUSEHOLD
GOODS

F A ITRBANKS

TO YAKUTAT
TRANSFER



12

12

12

12

12

12

12

12

12

12

12

DO 130809

D000996262

PO 79396

CA21621

DO 130760

DO 130747

1202888

D0996228

DO 130762

0996274

0996240

MAYFLOWER
WORLD WIDE
MOVERS

MOVER 5
WORLD

IMAGE
CONTROL
SYSTEMS
NORTHWAY
NAT IVES INC

MAYFLOWER
WORLD WIDE
MOVERS

GOLDEN
NORTH VAN
LINES

MOUNTATIN

VI EW
COMMUNITY
COUNCIL
GOLDEN
NORTH

AK TERMINAL
INC

GOLDEN
NORTH VAN
L INES

WORLD WIDE
MOVERS

$8,638.

$6,895.

$7,275.

$5,160.

$6,350.

$7,875.

$2,000.

$6,475.

$7,075.

$6,250.

$8,115.

00

00

00

00

00

00

00

00

00

00

00

09/12/88

03/01/88

12/28/88

03/29/88

08/7/19/88

08/15/88

04/14/88

02/10/88

08722788

03/03/88

02/29/88

MOVING Y
HOUSEHOLD

GOODS

CORDOVA TO SITKA
TRANSFER

HOUSEHOLD Y
GOODS MOVE

FISH AND WILDLIFE
PROTECTION

TROOPER ANCHORAGE
TO KOTZEBUE.

FILM Y
PROCESSOR

STATE Y
TROOPER

OFFICE

LEASE IN NORTHWAY
MOVING Y
HOUSEHOLD

GOODS
KETCH
T0
ANCHORAGE
TRANSFER

IKAN

MOV iING
HOUSEHOLD
GOODS ANITAK
T0

D ILI. INGHAM
TRANSFER
LEASE IN
ANCHORAGE

HOUSEHOLD Y
MOVE

MOV iNG Y
HOUSEHOLD

GOODS FAIRBANKS
TO BETHEL
TRANSFER
HOUSEHOLD Y
GOODS MOVE
ALASKA

STATE

TROOPER

STEVE

STANTON ANCHORAGE
TO NOME.

HOUSEHOLD Y
GOODS MOVE
KOTZEBUE TO
KETCHIKAN; STATE

TROOPER.



12

12

18

20

20

25

25

25

25

25

25

25

25

25

25

0996236 QUALITY $9,900.00 02/12/88 HOUSEHOLD
MOVING AND GOODS MOVE
STORAGE NOME TO
KETCHIKAN AST.
0996278 WORLD WIDE $6,786.00 02/19/88 HOUSEHOLD
MOVERS GOODS MOVE
ALASKA
STATE
TROOPER
JUNEAU TO
KOTZEBUE.
12032 VWR $3,923.00 06/21/80 PURCHASE OF
SCIENTIFIC LAB AND
INC. EQUIPMENT.
880187 FAMILY $3,580.00 04/08/88 TRAINING
MEDICAL FOR NURSES
CLINIC AT SPRING
CREEK
2020888 EXECUTONE $1,417.00 04/27/88 BARROW
OF ALASKA PHONE
INSTALLATION
2008689 ANCH COLD $8,767.00 09/22/88 PROVIDE/INST Y
STORAGE CO. MULTIPLE FLAVOR
SODA DISPENSOR.
2530688 AURORATRONIC $1.505.00 04/12/88 TELEPHONE N
5 SYSTEM FOR
DOT
2513088 WIEN & $9,452 00 03/22/88 COMPUTER
ASSOCIATES HARDWARE
CA23728 SNOW WHITE 10,000 00 11/09/88 COONTRAT TO
AMERIT CAN PROVIDE
L INES LAUNDRY
SERVICE
FOR THE MV
TRESTUMEND
2517888 JEFFUS & $3,108.00 02/24/88 MAINTENANCE
WILLIAMS FOR
COMPANY COMPUTER
SYSTEM
P081776 ELLE $8,531.C0 03/14/88 BATH TOWELS
FOR MARINE
HIGHWAYS
77870 COMPUTER $596.00 11/08/88 DISPLAY
CENTER WRITE
77916 NATIONAL $770.00 11/08/88 D BASE
COMPUTER I1IPLUS
SPEC TALITES
31D119378 AK RURAL $9,180.00 02/15/88 LEASE
INVESTMENTS
2526388 AK POWER & $5,539 00 04/27/88 TOK PHONE
TELEPHONE INSTALLATI ON
77869 JUNEAU $624 00 11/08/88 LOTUS
ELECTRONICS
77904 Bergh Inc. $8,803 00 08/31/88 Wheel Chair

Lifts



Audit qguestions governor's contracts

By ROBERT LAURIE wake of contracting abuses revealed in
Timex Juneau Bureau the 1965 Senate Impeachment hearings of
JUNEAU - A legislative audit ques— Former Gov. Bill Sheffield. The Senate de—

tions whether having the governor § "per— Cided that there was not enough proof
level formal charges against Sheffield.

After itwas adopted by the legislature,
the code went Into effect in 1988.

The newly-released audit of stale con— Faiks says the audit, accepted earlier
tracts issued to out-of-state firms In the thismonth by the Legislative Budget and

first nine months of 1988uncovered a num — Audit Committee, shows that "“there 3 too
ber of flaws in the stated new procure— !--8ny contracts going to out-of-staters

ment code and offered recommendations under the justification of Well, we like
this guy better "or Re has the governor 3

toremedy the problems. .
"l think they have made some prog— trustor that$ not part of the procure—
ress, but there3 still work to be done,” Ment code.”So even though I feel state
said Sen. Jan Faiks, who requested the government lIs doing a little better, they
evaluation of the code last fail. still have a tendency to go Outside for that
The Anchorage Republican pushed Special person under soie-source more

adoption of the procurement code In the

sonal trust and confidence" is adequate
Justification for sole-source contracts Is—
sued by the governor 3 office.

JUNEAU - The state3 contract—
ing of foreign nationals to staff its of—
fices in Tokyo and Seoul runs afoul of
the state"s procurement code, ac—
cording to the legislative audit. It
says confusion over which procure—
ment method should be used needs to
cleared up. —

The state’s chief procurement of—
ficer says theservices performed by
thejilx-fnaividualsdo not constitute a
professional service, Instead theirdu—

State procurement means mired
ROBERTLAURIE ties appear to create an employer-
ﬁfm Juneau alreau employee relationship, The gover—

nor*s office, on the other hand, says
the opposite. It maintains that the
state 3 computerized payroll system
cannot handle the differences in for—
eignemployee benefitsand taxes.

Either way, the audit concludes,
"the contracts were improperly
awarded.””

It recommends that the Depart—
ment of Administration take the lead
to seek legal clarification of statutes
governing the hiring of foreign na-

than 1 think they can adequately
Justify.”

0f 11?7 state contracts Issued
to out-of-state companies in the
firstnine months of 1983, compet —
itive bids were used to find 43
contractors, while 48 contracts
skipped the competitive bid pro—
cess and were awarded to sole-
source contractors.

According to the audit, the
most frequently cited reason for
awarding sole-source contracts
was the “Gnequalled expertise””
of the selected firm, or that ho
other source couid perform the
required services. IRV

0f 11 professional service cilh-
tracts Issued by the governor 3
office, nine were awarded sole-
source. Three of the contracts
were awarded to advisers on the
basis of thegovemor 3 personal
"trustand confidence.””

Richard Walker, former am —
bassador to South Korea, re—
ceived twe contracts worth up to
$130,000 for his work Inopening
doors for the state litTaiwan and
South Korea.

“fHe Is beyond repute,” said
David Ramseur, spokesman for
Gov. Steve Cowper .

Bob Poe, Cowper 3director of
the office of fntematlonal Trade
said Walker 3 contracts covered
two years of work. He says the
state plans to extend the con—
tracts for another two years.

Poe says Walker was Instru—
mental Ingaining Cowper 3 Intro—
duction to South Korean Presi—
dent Noh Tae Woo, "something
no othergovemor has done.””

" Wall Street oil analyst Kurt
wulff also won the governor's
personal "trust and confidence"
— even before Cowper met him.
Wul ff was awarded a $35,000con—
tract toadvise the slate on oil in—

dustry Issues.

"That doesn"t necessarily
imply the governor knew him be—
forehand,” Ramseur said of tho
personal trust justification. He
says Cowper read of Wulff in a
magazine and was impressed
wi'th his independent appraisal of
the oil industry.

A June 1987 article In Business
Week says Wulff3 “brutally
frank hreakup appraisals have
helped set the stage for most of
the big oil takeovers In recent
years."

"We question whether the Go —
vernor 3 personal trustand confi—
dence substantiates®clear and
convincing evidence that only
one source exists," the audit con—
cludes.

Falks says as faras ahe 3con—
cerned, the Justification doesn T
hold water.

"That 3 not part of the law.
That isnot why we had the pro-

curement code. Ktwas to avoid
cronyism, itwas toavoid the po—
litical hire," said Falks.

Asked ifshe thought there was
any cronyism in the governor 3
hiring, Falks replied "according
to the audit, there appears to
have been, even though they Te
doing better. My overall point
has got to be, they appear to
have done better since the last
time we looked at this, but
here 3 still that Justification and
1 don t think that justification is
good enough. So that would lead
one to believe that there3 some
cronyism going on here but It's
hard toprove. Ican Tprove it."”

"Kurt Wulff and (Richard)
Walker are eminently qualified
for those contracts,” Ramseur
said. "Sen. Faiks, the queen of
questionable state spending
practices, Is barking up the
wmnn tree "

in confusion

tlonals. If current law cannot be
practiced, amendments should be
sought tomake Hwork.

"The continuity of services pro—
vided by the foreign nationals is es—
sential for the expansion of Alaska's
foreign markets. Services cannot be
expected tocease due toambiguity in

the procurement laws,” the audit
reads.
Department of Administration

Commissioner John Andrews agrees
in a written reply to the audit. He

See Procurement, page B-5
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/ JUNEAU. ALASKA 99811-3300
THE LEGISLATURE

BUDGET AND AUDIT COMMITTEE

January 3, 1989

Members of the Legislative Budget
and Audit Committee:

In accordance with a Legislative Budget and Audit Committee

special request and the provisions of Title 24 of the Alaska
Statutes, the attached report is submitted for your review.

A SPECIAL REPORT ON STATEWIDE PROFESSIONAL SERVICE
CONTRACTS AWARDED TO OUT-OF-STATE FIRMS

January 1, 1988 - September 30, 1988

Audit Control Number

02-4323-89-5S

As stated in the Report Objectives, Scope, and Methodology

Section, the audit primarily involved a review of
professional services contracts awarded to out-of-state
firms. In accordance with the request from the Budget and
Audit Committee, the contracts were reviewed to determine
agency justification for awarding the contracts to non -
Alaskan firms and agency compliance with applicable laws and
regulations. The audit was conducted in accordance with
generally accepted governmental performance auditing

standards.

Randy Welker, CPA
Legislative Auditor

Division of Legislative Audit
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REPORT OBJECTIVES, SCOPE, AND METHODOLOGY

In accordance with a Legislative Budget and Audit Committee

request and the provisions of Title 24 of the Alaska
Statutes, a review was conducted of professional service
contracts awarded to out-of-state firms. The objectives,

scope, and methodology of our review follows.

Objectives
The objectives of our review were to:

1. Ildentify the total number of professional service
contracts over $5,000 awarded sole source and the
justification given by the agency for awarding the
contract.

2. ldentify the total number of professional service
contracts over $5,000 awarded by competitive sealed
proposal and justification for awarding the contract.

3. Evaluate agency compliance with applicable laws and

regulations.

4. ldentify protests by other bidders and categorize
reasons for the protests.

Scope and M ethodology

The scope of our review includes all out-of-state
professional service contracts in excess of $5,000 which
were initially awarded or amended between January 1, 1988

and September 30, 1988. Contract information was requested
from all executive branch agencies, Legislative Affairs, the
University of Alaska, the Alaska Railroad Corporation, and
the Alaska State Building Authority. Contract information

for the Alaska Railroad and the Alaska State Building
Authority were obtained from the Department of Commerce and
Economic Development.

Contracts exempt from procurement regulations were excluded

from our review. Exclusions include <contracts awarded for
medical services, grants, and expert witness costs. Also
excluded from our review were contract amendments awarded by
the Department of Law for ongoing legal services. Section
8154 .1 of the administrative manual permits contract
amendments for legal services which will enable <counsel to

continue to advise or represent the State 1in specific legal

proceedings.

For each contract identified, agency justification for
awarding the contract to an out-of-state firnm was
determined. Agency procedures used to award initial

STATE OF ALASKA -1- DIVISION OP LEGISLATIVE AUDIT



contracts were also reviewed to determine compliance with
applicable laws and regulations. In conjunction with this
review any associated appeals filed in protest against
contract awards were identified.
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ORGANIZATION AND FUNCTION

The State Procurement Code, Alaska Statute 36.30, governs
the procurement procedures used by state agencies. The
impetus of the procurement code was to establish consistent
procedures for all state agencies. To accomplish this the

authority regulating the procurement practices of the State
has been delegated as follows:

Executive branch agencies

AS 36.30.005 transfers all rights, powers, duties, and
authority relating to the procurement of supplies, services,

and professional services to the commissioner of adminis—
tration and to the chief procurement officer (CPO) . The
commissioner of transportation and public facilities has

been transferred authority vrelating to the procurement of
construction and procurement of equipment or services for
the state equipment fleet.

The CPO is appointed by the commissioner of administration
to a partially exempt position and can only be removed for
cause. The concept of a CPO supports wuniformity of state
procurement and provides for a certain degree of autonomy

for ensuring that the State ™ best interests are being met.

The commissioner of administration may delegate procurement

authority for the executive branch, for other than
construction or the State ™ equipment fleet, to other
departments after making a determination that the department
is capable of implementing the delegated authority.
Delegation does not include the authority to enter into
contracts under alternative procurement methods without
prior approval. Alternative procurement methods include

sole source, limited competition, and emergency purchases.

University of Alaska

The Board of Regents have been transferred all rights,
powers, duties, and autnority vrelating to procurement for
the University. The Board must adopt procurement
regula that are substantially equivalent to the

adopted by the commissioner of administration.

Alaska Railroad Corporation and the Alaska State Building
Authority

The board of directors of the Alaska Railroad Corporation

and the Alaska State Building Authority must adopt
procedures to govern procurement by the corporation. The
procedures must be substantially equivalent to the

procedures and regulations prescribed in AS 36.30.
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Legislature

The Legislative Council is required to adopt procedures to

govern the procurement by the legislative branch. The
procedures must be based on the competitive principles
consistent with AS 36.30 and must be adapted to the special
needs of the legislative branch as determined by the

Legislative Council.
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AUDITOR"™S

COMMENTS

Alaska Statute 36.30, effective January 1, 1988, provides
for laws and regulations governing the procurement of goods,
services, and professional services by state agencies.
State agencies can procure professional services through
the following five procurement methods:

1. Competitive Sealed Proposals - Required for all profes —
sional service contracts over $25,000.

2. Small Purchase - A contract for professional services
that does not exceed $25,000. Small purchases need not
be made under competitive sealed proposals but made with
competition that 1is practicable under the circumstances.

3. Sole Source - Sole source procurements must be
accompanied by clear and convincing wevidence that only
one source exists or an explanation that no other source
is acceptable to fulfill the required service* Prior
approval must be obtained from the CPO.

4. Emergency Procurement -There are two types of emergency
procurement. Type A exists when there is a threat to
public health, welfare, or safety. Type B is when a
situation exists that makes the procurement through
competitive sealed proposals impracticable or contrary
to public interest. Prior approval must be obtained
from the CPO, the commissioner of administration, or the
commissioner of transportation and public facilities.

5. Limited Competition - Procurement which 1is restricted to
several potential contractors. The contract amount
cannot exceed $100,000. Prior approval must be obtained
from the commissioner of administration or the
commissioner of transportation and public facilities
depending on the type of service.

The primary objective of our review was to ascertain agency

justification for awarding professional service contracts to

out-of-state firms. Agency justification was determined
through verifying that the out-of-state firm was evaluated
the highest under the competitive sealed proposal evaluation
process and that proper approvals were obtained when an
alternative procurement method was used. The chief
procurement officer (CPO) has the exclusive authority for
approving sole source determinations. It is the CPO-"s
responsibility to determine that only one source exists and
that it is in the State"s best interest to award the
contract.
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A total of 117 professional service contracts were reviewed.
The type of procurement method wused and the percentage to
total contracts is as TfTollows:

Procurement Method # of Contracts % of Total
Sole Source ZIB---------—-- AT Aflo
Competitive Sealed Proposal 43 36.5%
Limited Competition 3 2.5%
Emergency 9 8.0%
Small Purchase 14 12.0%
Total I'TT TFFQX

As indicated 41% of all professional service contracts
awarded to out-of-state firms were awarded under the sole
source procurement method. The most frequently cited reason
for awarding sole source contracts was that the individual
and/or firm awarded the contract possessed unequalled

expertise, and no other source could perform the required
services.

The Office of the Governor awarded 11 professional service

contracts of which 9 were awarded sole source. Contracted
services include consultants, advisors, and foreign
nationals. The CPO approved the award of sole source
contracts to the consultants and advisors since the
individuals possessed the necessary professional
qgualifications and have the Governor®s personal "trust and

i
confidence." As discussed more fully in Recommendation No.
2, we qguestion whether the Governor"s personal trust and
confidence substantiates <clear and convincing evidence that
only one source exists. Additionally as noted in
Recommendation No. 1, proper procurement procedures were not
adhered to when contracting with the foreign nationals.

Scientific research and consulting services comprised the

major types of services procured by the University Of
Alaska. A total of 23 professional services contracts we.

awarded of which 15 were awarded sole source. University
procurement regulations allow for limited solicitation of
goods and services under $10,000. The majority of sole
source contracts awarded by the University are for amounts
under the $10,000 threshold. As discussed in Recommendation
5 and 6 of this report, the University needs to strengthen

controls over the procurement of professional services.

of the 117 contracts awarded 43 were awarded under the

competitive sealed proposal method. The out-of-state firms
were evaluated the highest in 29 1instances and were awarded
the contracts. The requirement that an evaluation factor
must be included which takes into consideration whether an
offeror qgualifies as an Alaskan bidder did not become
effective until May 1988. The majority of the 29 contracts
were awarded prior to the effective date. No Alaskan firm

submitted a proposal in 13 of the remaining 14 contracts.
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final contract was awarded to an out-of-state firm
ause the department wanted to advertise in an outside
lication.

appendix presented at the end of this report summarizes
ncy justification for awarding the contract to an
-of-state firm; agency justification for limiting
icitation; and type of service performed.
pliance with procurement laws and regulations by state
ncies were reviewed. Procurement regulations dictate the
e of procurement method to be used, requirements for
easing request for proposals, standardization of proposal
luation, application of the Alaska bidder®"s preference,

contract award. Tests of compliance were limited to
se areas. Test results indicate that agencies are
erially complying with the procurement regulations.
iations from the prescribed regulations are noted in the
dings and recommendations section of this report.
conjunction with our compliance review any associated
test filed against a contract award was identified.
ee official protests were filed. The basic contention of

three protests is that the <contracts should have been
rded to an Alaskan firm. The out-of-state firms were
luated the highest wusing the competitive sealed proposal
P) evaluation criteria and were awarded the contract.

commissioner of administration reviewed each appeal and
ected the protest based on unsubstantiated evidence.
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FINDINGS AND RECOMMENDATIONS

Recommendation No. 1

The Department of Administration (DOA) should pursue legal
clarification of existing laws regulating contracting with

foreign nationals and enforce them or should seek amendment!
of those laws if deemed unworkable.

The Office of the Governor, Office of International Trade,

and the Department of Commerce and Economic Development
contract with foreign nationals to work in their Asian
offices. Services are procured through the wuse of profes—
sional service contracts. There is confusion and/or
differences of opinion as to which procurement method should
be used to contract for these staff positions.

The chief procurement officer alleges that the services

performed by these individuals do not constitute a
professional service and are exempt from the procurement
code . Ke feels that the duties performed by the foreign
nationals appear to create an employer/employee
relationship. Section 8105 of the administrative manual

requires that any employment contract should be reviewed by
the Division of Personnel and the Department of Law.

The Office of the Governor contends that services performed
do not constitute an employer/employee relationship and
consider these individuals as contractors. The rationale
for not entering into employment <contracts is that filling
the office positions through the State®s personnel systenm
would be impractical and cumbersome. They also cite that
the State®"s payroll system could not easily accommodate the
differences in foreign employee benefits and taxes.

The services were acquired through the sole source
procurement method. AS 36.30.300 specifies that a contract
may be awarded under sole source only when the CPO
determines in writing that there 1is only one source for the
required procurement. Under the assumption that the
services were correctly classified as professional the
contracts were awarded without prior approval by the CPO.
However, it an employee/employer relationship exists then
the contracts should have been reviewed by the Department of
Law and the Division of Personnel. Under =either scenario
the contracts were 1improperly awarded. Independent approval

was not obtained.
DOA should take the initiative to seek legal clarification

of existing statutes and enforce them. In the event the
present laws are not practicable, amendments should be
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sought to make the procurement code more workable. The
continuity of services provided by the foreign nationals is
essential for the expansion of Alaska“"s foreign markets.
Services cannot be expected to cease due to ambiguity 1in the

procurement laws.
Recommendation No. 2

The Department of Administration should seek amendments to
the Alaska statutes to clarify sections of the procurement

code.

During the course of our review we noted areas that were
either unclear or not addressed in the procurement code.

A. Under the state procurement <code, it is permissible to
issue sole source contracts if the State"s chief
procurement officer (CPO) determines in writing that

their 1is only one source for the requested procurement.
AS 36.30.300(a) requires such determination must 1include
findings of fact that support by clear and <convincing
evidence the determination that only one source exists.
The authority to make the determination may not be

delegated.

DOA has further defined the term, "clear and convincing
evidence that only one source exists," for certain
professional services contracts entered into by the
governor"s office. In a December 22, 1987 memorandum
DOA has agreed 1in 1idinstances where it 1is essential that
the Governor have the personal trust and confidence in
the individual receiving the contract, and there is
only one person available who has both the Governor"®s
trust and the necessary professional qualifications,
then clear and convincing evidence for sole source
contracts exist. The memorandum also points out that, "
whether or not another source exists is entirely a
matter of his (the Governor) opinion and that a
hypothetical future existence of another person in whonm
the Governor might come to have personal trust and

confidence is irrelevant to the facts of the current

situation.

Essentially an assumpti
i

on has been made that the normal
process may be flawed n such a way that a competitively
awarded contract may result in the State contracting
with an individual who is not trustworthy, truthful, or
reliable. DOA is also implying that the relationship
between the Governor and a potential contractor is so
critical and sensitive that only the Governor can make

the sole source determination.

We appreciate DOA"s =efforts of assuring that the <chief
policymaker of the State has the latitude to hire
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advisors in which he has personal confidence. No doubt
such an approach regarding extremely sensitive issues
could enhance the effectiveness of the Office of the
Governor operations.

However, we must take exception to DOA*s interpretation
of the state procurement code for the following reasons:

** When drafting the statute lawmakers have already
made a concerted effort under AS 36.30.850 to
exempt professional services that were of a unique
and sensitive nature from the procurement code. For
example, they exempted flight contracts where
specialized flying and piloting skills were re —
quired. Nowhere in this section does it acknowl —
edge that because of the sensitivity between the
Governor and a contracted advisor, such <contracts
should be excluded from the code or handled in a
specialized manner.

*x The latitude DOA has allowed the Governor conflicts
with the CPO"s duties and responsibilities, which
by law cannot be delegated. Since only the Gover —
nor can make the determination that he "personally
trusts™ someone and the department has established
this as <clear and convincing evidence that jJusti —
fies award of a sole source <contract, essentially
the CPO has delegated his responsibilities.

Though we admit that a required contractual uniqueness
between the Governor and a contractor may develop, we

feel such instances would be rare and best handled
through an amendment to the <code. To acknowledge such
latitude via a blanket memorandunm may not only estab—

lish an undesirable precedent but also foster potential
abuse in an area that 1is already difficult to administer
due to the subjective nature and complexity of evaluat—
ing professional qualifications.

As a general rule the procurement of professional
services must be obtained through competitive sealed
proposals. The use of other procurement methods are
alternatives available to state agencies if the use of
the competitive process is determined to be impracti —

cable or not in the state"s best interest. Sole source
procurement can only be used when the CPO determines
that there is clear andconvincing evidence that only

one source exists. The authority to make this deter —

mination can only be made by the CPO and cannot be
delegated.
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During our review several 1instances were noted where the
authority to make the determination had been delegated.
Delegation of authority occurred only when the CPO was

absent from the office. Delegations were supported by a
memorandunm which authorized an individual to be the
acting CPO. Random delegation was not perceived;
however, delegation has occurred. We recognize that the
law must be practicable, and no one can expect the CPO
to be present at all times. It is unclear whether the
delegation is in violation with state statutes.

Clarification on what constitutes a delegation should be

addressed.

C. The CPO has been delegated exclusive authority to make
sole source procurement determinations. A contract may
only be awarded wusing sole source when there is clear
and convincing evidence that only one source exists.
The CPO has determined that court-ordered appointments
fulfill these requirements. Although the depaitments
may be legally bound by the order other procrrement
alternatives may exist. Amendments to the law should be
enacted addressing court-ordered appointments.

Recommendation No. 3
The Division of General Services and Supply should
strengthen controls over procurement reporting.
Alaska Statute 36.30.5A0 specifies that beginning with
December 1, 1989 the Commissioner of Administration shall
report to the legislature concerning procurements by state
agencies. The procurement code requires that <certain types
of procurement information must be reported to the
Department of Administration, Division of General Services
and Supply (GSS) . Procurement reporting is required when
the purchasing agency use either competitive sealed
proposals in excess of $25,000 or any type of alternative
procurement method regardless of dollar amount. Alternative
methods include sole source, limited competition, and
emergency purchases.

During the course of our review discrepancies were noted

between procurement information obtained directly from

departmental agencies versus that from GSS* procurement
reporting system. Agencies are not reporting all required
information. We realize that some confusion would exist
when the procurement code was implemented. However, the
procurement code has been in effect for approximately eleven
months and reporting has not substantially improved.

Accurate procurement information is essential for informed

management decisions. GSS should implement procedures which

will

effectively monitor and control procurement reporting.
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Recommendation No. 4

The Alaska Railroad Corporation should amend their
procurement procedures to include the "Chief Procurement
Officer™ concept within their purchasing operations.

Under AS 36.30.015(Ce) the board of directors of the Alaska
Railroad Corporation (ARRC) shall adopt procedures to govern
the procurement of supplies, services, professional
services, and construction by the corporation. The
procedures must be substantially equivalent (emphasis added)
to the procedures prescribed in the state procurement code.

(Then the Legislature enacted the state code, they recognized
the importance of centralizing the authority of procurement,

related activities. To assure that competitive and fair
principles were utilized, the concept of the "chief
procurement officer™ (CPO) was adopted. As outlined in
AS 36.30.010, the CPO must meet minimum experience require—
ments , is appointed to a fixed term of office and can only
be removed from that position for cause. Such language
obviously lends support that this position not only be

qgualified in public procurement but also have a certain
degree of autonomy so that objective and failr procurement

decisions can be made.

Further importance of the CPO methodology is recognized
especially in the high-risk noncompetitive areas of
procurement allowed in the state code . Under sole source
procurements, a contract may be awarded only after the CPO
has determined in writing chat there is only one source,
regardless of dollar 1limit. When emergency procurements are
made wunder AS 36.30.310 and 2 AAC 12.440(b), again the CPO
is involved in determining if public interest is being
protected. In both cases, state law and regulations

emphasize the key role played by the CPO by not allowing the
authority to make such determinations to be delegated.

Based wupon our review of ARR.C procurement vregulations and
procedures, we have found that the CPO concept has not been
adopted. Presently, procurement authority, including
alternative procurement determinations, have been delegated
to several individuals within the organizational structure.
It is our opinion that because the state code has reiterated

the importance of the CPO throughout the procurement
process, that a purchasing system without such a functional
counterpart cannot be "substantially eauivalent” as mandated

by AS 36.30.015(e).

Though it could be argued that ARRC, through its quasi -
governmental status and 1its for-profit legislative mandate,
is unique enough to be exempted from a near identical
following of the state code, we feel such an idinterpretation
has little merit for the following reasons:
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1. As mentioned above the CPO concept is such an integral
part of the state code, that to exclude that facet,
would render the comparability highly questionable.

2. Though ARRC is excluded n the definition of an ™agency"
per AS 36.30.990 as S the Alaska State Building
Authority, the latter entity has adopted the CPO
concept.

3. The Legislature obviously desired a higher degree of
likeness of those procedures adopted by ARRC to the
state procurement code, than they required of themselves
or the Court Systenm. Under AS 36.30.020-.030 the
Legislature and the Court System are required to adopt
procedures based on the competitive principles
consistent with the state procurement code. Conversely,
ARRCs "™ procedures must be substantially equivalent.?”

If management finds that the operations of the railroad
would be seriously impeded by the adoption of the CPO
scheme, the proper avenue would be to seek 1legal amendments
through the legislative process. Until then, the Board of
Directors should adopt, and management should adhere to,
regulations that 1incorporate the CPO concept.

Recommendation No. 5

The University of Alaska should strengthen controls over the
procurement of professional services.

Alaska Statute 36.30.005(c) authorizes the procurement of

services, supplies, professional services, and construction
for the University of Alaska to the Board of Regents. The
Board of Regents has adopted regulations governing
procurement management and control. A chief procurement
officer has been appointed to supervise the procurement
needs of the University. In order to facilitate the
procurement process purchasing authority has been delegated
to specified individuals on the statewide campuses.
Authority is limited as to type of procurement and within

designated dollar Ilimits.

We performed a limited review on 23 professional services

contracts awarded to out-of-state firms. Contracts for
professional services which are exempt from procurement code
regulations were not reviewed. Acquisition of services on
four of the contracts were unauthorized. Individuals, who
have *.ut been delegated purchasing authority, are obligating
university funds without prior approval. The contracts were

later ratified since the vendors performed 1in good faith and
the University received benefit from the services.
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Strong internal controls dictate that only those individuals
who are authorized to obligate state funds be allowed to do
SO . Proper and adequate <control in the handling of public
funds is the responsibility of all state administrators.
The University should adhere to adopted procedures to ensure
that funds are obligated by only authorized personnel.

Recommendation No. 6

The University of Alaska should adhere to statutes governing
sole source procurement-!

Alaska Statute 36.30.300 governs the sole source procurement
of goods and services. A contract may be awarded using sole
source only when the chief procurement officer determines in
writing that there is only one source for the required

procurement. The written determination must include <clear
and convincing evidence which support the wuse of the single
source. The authority to make the determination <cannot be

delegated.

Alaska Statute 36.30.005(c) requires the University to adopt
procurement regulations which are substantially wequivalent
to those adopted by the commissioner of administration.
Deputy procurement officers have been authorized to make
sole source determinations in accordance with Section 23
AAC 05.245(h) of the University"s proposed procurement
regulations. Authority 1is limiced to procurements which do
not exceed $10,000. We do not believe that this regulation
is equivalent to those adopted by the commissioner of
administration. Section 2 AAC 12.410 of the Alaska
Administrative Code prohibits delegation.

It is our understanding that legislation 1is currently being
drafted which would allow the delegation of sole source
determination for small purchases. Delegation would be
limited to supplies and services. Sole source determination
for professional services would still require the CPO"s
approval. We recommend that the delegation of authority be
rescinded until the proposed legislation 1is enacted.
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