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The Honorable Pat Pourchot 
January 5, 1989 
Page 4

If the oath is to be taken literally, it would mean that no 
candidate would ever be able withdraw his or her declaration to 
resubmit a new one, or to make any change his or her candidacy 
declaration. This may not be practical,

Your attorney can probably assist in clarifying the intent of the 
legislature in addressing the two issues about which you are 
concerned. One suggestion might be:

AS 15.25.020. New Section

(c) The information provided in compliance with the 
requirements of AS 15.25.030 on a declaration of candidacy 
which as been filed with the director may not be amended, 
altered or otherwise withdrawn and refiled by the candidate 
within the 15 days immediately preceding the filing 
deadline established in AS 15.25.040.

The Division of Elections has always been very grateful for your 
generous support and commitment. Please let me know if I can be 
of any further assistance.

Sincerely,

(
Information Officer



OFFICE OF THE GOVERNOR D IV ISION  O F  ELECTIONS 
P .O . BOX A F
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January 18, 1989

The Honorable Pat Pourchot 
Alaska State Senator 
P. O. Box V 
Juneau, A K  99811

Dear Senator Pourchot:

I appreciate your interest in following up on the 
implementation of that portion of House Bill 284 covering 
the special advance ballot often called the "submarine 
ballot." I am happy to report that in its first 
implementation during the 1988 elections, it seems to have 
been a success. In our analysis of voter activity in 
connection with the use of the special advance ballot we 
found the following:

Number of Special Advance Ballots 493
Sent to Overseas and APO/FPO Voters

Total Returned 349____________

Never Opened Because Official 
Ballot Was Also Received

Opened and Counted Because 
Official Ballot Was Not Received

Rejected Because of Deficiencies or 
Determination of Ineligibility, and 
Official Ballot Was Not Received

Returned Undeliverable by Post Office

Total Special Advance Ballots Not_________114_________
Received

Official Ballots Received 105

No Ballot Received From Voter 39

I hope this information is helpful. Please let me know If I 
can provide any additional assistance.

171

150

24

4
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SUMMARY OF i,' -OUNTS 
1978 - 1986

Y e a r _________

1978 Gen

1978 Prim

1980 Gen

1980 Gen

1980 Gen

1980 Gen

1980 Gen

1980 Gen

1982 Prim

1982 Prim

1982 Prim

1982 Gen

1982 Gen

* Indicates

1984 Prim

OVERTURNED RACE

bistrict
Original 

Vote Spread
Recount 

Vote Spread Charge
S-F *Kelly (R)

Willis (D) +4

Governor Hammond (R) ' +98
Hickel (R)

H-6 Chamey (D ) +120
Elliott (R)

H-7 Bieme (R) +76
dal Piaz (D)

H-9 Kubitz (D)
Buchholdt (D) +53

H-16 Chuckwuk (D) +5
O'Hara ( r )

H-13 Fritz ( r )
Malone (d ) +8

H-20 Koponen (d )
Smith (D) +50

S-J Goddard ( r )
McCracken (r ) +3

H-23 Fondell(R) +19
Hemnes (R)

H-24 Juettner (R)
Wallis (R) +6

S-D Fischer (R) +52
Smith (D)

H-12 Uehling (R) +35
dal Piaz (D)

H-12 Childers (D) +1
*Ratcliff (D)

+1

+98

+116

+59

+54

+27

+13

+57

+2

+19

+8

+53

+33

+1

Free

Free

Deposit

Deposit

Deposit

Deposit

Free

Deposit

Free

Free

Free

Free

Free



Year D is tric t Vote Spread Vote Spread_______Charge

1984 Prim H-14

1984 Gen H-5A

1984 Gen -H-5B

1984 Gen H-10A

1984 Gen H-ll

1984 Gen H-25

1986 Prim S-F 

1986 Gen S-H

Barnes (R) 
Pignalberi (R) +997

Navarre (D) +79
Sikorski (R)

Fritz (R)
Marrou ( l  ) +53

Boucher (D) +47
Cowdery (r )

Jenkins (R) +33
McKinnon {D )

Binkley (r ) +74
Vaska (D )

Faiks (R) +2296
Vonhippel (R)

Fischer (D) 
Uehling (R) +15

+998

+72

+56

+38

+32

+82

+2296 

+ 12

D e p o s i t

D e p o s i t

D e p o s i t

F r e e

F r e e

D e p o s i t

D e p o s i t

F r e e

NO REFUNDS WARRANTED

ONLY 2 RACES OVERTURNED - BOTH IN SITUATION IN WHICH THE VOTE SEPARATION 
WAS 4 OR FEWER VOTES.



Courts have no right to deprive citizens of representation
It was with a sense of alarm that I heard the courts had vacated the election In the Brad- ley-Flnkelstein affair.I am less disturbed by the thought that the court would look at an election or even that the court would go so far as to tell the Division of Elections that this or that ballot should not be counted than I am that the legis­lature met without all the areas of the state being represented. This is wrong.The court In Its zeal left sev­eral thousand people unrepre­sented. The judges should be tried for such an action.
When John F. Kennedy be­came president of the United States by carrying the state of Il­linois by 8,000 votes when 13,000 illegal ballots had been counted in Chicago, the thought of leav­ing our nation without a presi­dent was not even considered.When the court ruled that the election should stand because no

one could prove how many votes had been stolen by which party, a few of us choked. I feel this day that Kennedy did not truly win a majority, but it wan better that he be my president than the office be left vacant.
It should be possible to arrest • a legislator for major crimes such as murder, but only the body to which he or she was elected should have the tight to remove that person from his elected office.
The people should never be left without their legal voice as a result of the action of another

branch of government.The special privileges given elected officials under both the federal law and in Alaska’s Con­stitution are not given because our elected officials are In'thero- selve so great, It’s that the volcd of the people shall not be muz­zled however inane their voice shall sound. The reason a legisla­tor may not be stopped on his way to and from the chambers or that he or she may not be re­moved by any but a body of their fellow legislators for acts com­mitted is to ensure that the rep­resentatives of the people are not silenced by police, the executive body orthe Judiciary.It was not always this pro­tected. In the freewheeling days i f  Boss Tweed in New York, his police would stop opposition members. on their way to the council chambers, and the Boss’ tame judges would hold them long enough to avoid a vote or even to avoid embarrassing de­

bate. If, when freed, they spoke out In protest of the arrest and treatment, the courts served as a deterent to future members who might act so rationally.
Now while the excesses of men like Boss Tweed are today at least partly controlled, the purpose behind the safeguards in our laws and In the state con­stitution are still valid.
The peoples’ voice shall not be silenced, and in a representative form of government, what more complete a silence can there be than that of leaving the seat empty.
For any court to rule that neither candidate has won is a dangerous precedent to allow any judge or any body of judges to set.
Halibut Cove ch a rte r boat 

sk ipper C lem T illlon Is  a  fo rm e r  
president o f  the A laska Senate..  >

T iv w e - i v / c r / j ' t '



a F f a i l e d ' - ' - -
V  ’ *  A ?  ttie' A laska Legislature moves into its second 

week^- Anchorage’s House D is tr ic t 13A remains 
w ithout representation. The more than 7,000 voters

• who cast, ballots in  the November election between 
, ' Republican Bracl B rad ley and • Democrat David

Finkelstein have been told, ‘ ‘Sorry, your votes don’t 
count„.WeTl have;to do i t  again.” 

f •. ':MeanwJ^.ej..'.<apv,y,Steve Cowper is expected to 
' ’ appoint 'an in te rim  representative. W ith the district 

facing a m inim um  of two months w ithout elected
* representation, circumstances demand a quick method 

of f illin g  the void, and perhaps the best solution is to
- le t- 'g o v e rn o r. 'c h o s e  someone.

I-N o jth e  quabrel isn’t  w ith  the governor’s authority, 
nor w ith,the.Suprem e Court’s ru ling  that required a 
new; Section, given the situation the justices had to 
deal w ith . The quarrel is w ith  an elections system 
that le t 'th in g s  get th is far.

/ Glbsn-.>lections: are a fact of l ife  in  Alaska. A
• hahdiiUHpf .Votes;have, determined more; than one 
^ - e lectidn in  the past. Thus, i t  behooves the people who

' -:'run state elections the D ivision o f Elections and L t.
' ~ . Gov* Steve Me Alpine, who supervises the division —  

' t o  have' the resources, regulations and equipment to 
deal w ith  tig h t races;

In  th e  counts and • recoun ts  o f the 
Bradley-Finkelstein race, a number of problems were 
discovered.

One was ballots that had been mismarked or 
marked fo r both candidates. Some o f the mismarkings 
stemmed from  troubles w ith  the machines that punch 
the ballots.

Another was deficient voter instructions included
• w ith  absentee ballots. The Supreme Court concluded
- that the instructions failed to e xp lic itly  state that t.ie 

; # vote must be cast in  the presence of two witnesses.
Voters deserve machinery and election guidelines 

that prevent such miscounts. When problems arise, 
elections sta ff must have the tra in ing  to handle them 
properly. Voters deserve a system that produces 
accurate, conclusive and tim ely  vote counts.

The system failed this time. The voters who went 
to the polls in  November have been, in effect, 
disenfranchised. A  fundamental tenant of democracy 
went unfu lfilled . The D ivision of Elections, the 
lieu tenan t governor, nnd, i f  necessary, state 
legislators should begin w ork now to assure it  doesn’t 
happen again.

D a i ly  News 1 /1 4 /8 9
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M p / f t p i n e  o r d e r s  v o t e  f o f t ) i s t r i c t  1 3 A
By SHEILA TOOMEYOK* rrportpf

Lt. Gov. Sieve McAlpine on Thunday ordered a new election for House seat 13A, after a recount of 60 disputed votes failed lo es­tablish « clear winner in the con­test between Republican Brad Bradley and Democrat David Fin- kelsteln
The i‘oal recount, ordered by the Alaska Supreme Court, put Finkelstein eight votes ahead; but because his lead was based on a mathematical formula, and not on counting actual ballots, he could not legally be declared the winner.Since Bradley also could not be declared the winner, a ruling by the Supreme Court Wednesday re­quired thnt n new election be held.Finkelstein won election night tabulations, but Bradley asked for a recount setting off n nirthemati- cal marathon leading to the court decision that leaves the district without n representative.Gov. Steve Cowpcr plans to appoint an Interim representative from the district within a week, said press aide David Rnmseur. Cowpcr met with legislators Thursday and his office was al­ready "compiling a list of poten­

tial appointees," Ramseur said.The seat is legally vacant and does not belong to any party, he said, so Cowpcr Is free to appoint anyone who is a resident of the district.McAlpine warned that the earli­est a new election can be helJ is in "a minimum — and 1 think that's the important word — a minimum of 60 to 75 days." If the race is close enough for a recount or court challenge, it could take considera­bly longer to sent an elected Dis­trict 13A representative.McAlpine said he may decide to postpone Ihe election until after the current 120-day legislative ses­sion Is over, to ensure the people of the district get effective rep­resentation during the crucial Inst few weeks."Somewhere around the fifth of May. sorne poor guy is going to end up sitting down in the legislature when the bills are flying by. ... If someone would get sworn in in the last 10 days of the session, that would not serve the district well."In 1977, when a western Alaska House race between Nels Anderson Jr. and Joe McGill hnd to be done over, nn interim representative, appointed by then-Gov. Jay Ham-

Lf. Gov. Slave McAlpine explains
mond. served until March 11.Finkelstein, who got the news of his sort-of victory In Anchorage, urged that the election be held as soon as possible. He estimated that only about 50 percent of the voters who cast ballots In November would be likely to turn out. mak-

Th« A lW J r t  P r*«
th« m u lls  of tf;« ballot rtcounl.
In* tny prediction ebout a wlnnner Impossible.Bradley was In Jueeau Thurs­day, where he predicted to The Associated Press that he would win the re-match. 

a . In November. Finkelstein won all the District 13A precincts ex­

cept Elmcndorf Air Force Base, which cast enough votes for Brad­ley to all but wipe out Finkel- stein’s lead.In the history of counts and recounts. Finkelstein won the first. Bradlry then asked for a recount and won that. Finkelstein went to Superior Court and won that, by .17 votes. But no one won the count that counted, the last one.Following the Supreme Court's directive, the Division of Elections started with a final vote count, which gave Bradley an eight-vote lead over r'nkelsteln, 3,562 to 3,554. Then they subtracted two sets of Illegal voles from those totals.Subtracting nine ballots that made up the first set resulted In seven votes being subtracted from Bradley and two from Finkelstein. That left Bradley with a three-vote lead, making him Ihe provisional winner.Next, 51 votes were subtracted from the two totals. These votes — all absentee or challenged ballots — were disqualified on the basis of the envelopes they came In. Be­cause the actual ballots had long

RECOUNT: Election ordered

See Page C-3. RECOUNT

Continued from Page C-l
since been r.-’-ied In with the more than 6,000 ballots cast In the original election, they were - '-'racted using a pro- portl • ’ormula.In .tcp, Bradley lost28 vov._ and Finkelstein 18. pulling Finkelstein ahead by eight.So why wasn’t Finkel­stein declared the winner’ Because declaring a winner on the basis of a formula as opposed to known, counted votes Is not acceptable, ac­cording to the Supreme Court. That left District I3A with a wlnnerless race and a need for a new election.After announcing the re­match. McAlpine listed some of the things his of*lcc has to do before the reball.MIng car. tak' place.First, he has to get per­mission from the Alaska courts ‘To not have to com­ply with every single state law" goi-tmlng general elec­tions, sui.h as Issuing a voter pamphlet and opening ab­

sentee voting booths around the state.
Then, because Alaska Is on a federal list of states that once practiced voter dis­crimination, the procedural details of the special election must be approved by the U.S. Department of Justice, which has 60 days to Issue a decision.
The race will be strictly between Finkelstein and Bradley, McAlpine said. On­ly the voting has been re­opened, not the filing peri­od. And normal registration rules will apply, which means anyone who hopes lo vote In Ihe special election must be registered in the district 31* days ahead of time.
McAlpine was reluctant to estimate how much the spe­cial election will cost. Proba­bly somewhere between $100,000 and 5200.000, hr said when pushed for a num­ber. "It will be done by the cheapest, most effective method." he said

r
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A p p o i n t m e n t  
w i l l  b e  m a d e  
w i t h i n  w e e kT IM ES STAFF m d ASSOCIATED PRESS

Gov. Steve Cowper will appoint someone to rep­
resent District 13-A “as soon as possible" until a 

. spring election is held, but it could take as long as a 
week before the appointment is made, said a 
spokesman from the governors office.

In the election, to be held in mid-March at the 
eiirliest, Anchorage voters will get another chance 
to decide whether Republican Brad Bradley or 
Democrat David Finkelstein will represent them in 
the House of Representatives.

Cowper spokesman David Ramseur said the 
governor is asking legislators for names of possible 
appointees and that Cowper had one or two ideas of 
his own on people to appoint.

McAlpine, the state’s top elections official, said 
a new election in the disputed District 13-A race 
was necessary because of a state Supreme Court 
order issued Wednesday.

The court ordered a recalculation of the Nov. 8 
general election results after Finkelstein chal­
lenged the Elections Division’s recount of the close 
contest. Because the recalculation indicated a 
change in the outcome, with Finkelstein holding an 
eight-vote edge, a new election was ordered.

Finkelstein had not yet recommended to 
Cowper, also a Democrat, who should fill the seat 
temporarily,“It’s an amusing situation,” . Finkelstein said. 
“I’d like to have my wife apppointed and pradley 
would like to have his wife appointed, but I don't 
think either one is appropriate because of their ties 
to the campaign. The best person is someone not 
tied to the campaign,” he said.

McAlpine said the election cannot be held for at 
least 80 days because the Law Department is re­
quired to review the election procedure during that 
period.The initial election results showed Finkelstein 
with a three-vote victory, but a recount gave Brad­
ley, the election by nine votes. After Finkelstein 
filed his challenge, the Supreme Court last week 
stayed Bradley’s swearing-in pending resolution of 
the case.The court ordered Wednesday that about 60

See Cowper, page B-5
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r e c o u n t
D i s p u t e d  b a l l o t s  
t o  b e  r e c o n s i d e r e d
By SHEILA TOOMEYDail.̂ News reporter .. .  . . . . .The Alaska Supreme Court Wednesday handed the disputed Bradley-Finkelstein House race back to the Division of Elections with instructions to count 60 votes slightly differently and figure out if there’s a winner or if a new election Is necessary. V ':. •■ . ‘Lt. Gov. Steve McAlpine said Wednes-. day that his office ex— pscts • to have the lat­est, and perhaps last,.- recount of the District 

■-. 13A vote-finished to-o. day. .. >■' * . £ *The ballots and ab-. sentee voter envelopes in dispute were locked in the Supreme Court chambers and not ac­cessible Wednesday night, McAlpine said.An elections official, accompanied by securi­ty personnel, will re­trieve them today and the recalculations or­dered by the high court should be done fairly quickly, he said.David Finkelstein, the Democratic con- tender in a race that Bradley has turned into a mar­athon, said he knows where the disputed . votes will go and predicted a new election will be ordered.••. Republican Brad Bradley could not be .reached for comment. His attorney, David Devine, said he does not remember how nine of the disputed ballots were voted so could not predict an outcome. .A.So far, each candidate has been a winner at least once. Finkelstein won the first count, right after the Nov. 8 election, by
-. * «-...* y.-z

See Page E-3, DISPUTE

Finkelstein
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I n t r u s i o n  b y  t h e  c o u r t s

THE ALASKA Supreme 
Court treads on mushy con­
stitutional tundra when it 
te lls the legislature, as it did 
la st week, to deny a  seat In 
the House of Representa­
tives to either of two candi­
dates claim ing election from 
an Anchorage d is tric t, pend­
ing the high court's determ i­
nation of who actua lly  won 
the race.

At the risk  of meddling in 
a ffa irs of the jud ic ia ry , le t’s 
express an opinion that th is 
is a m atter which is no busi­
ness of the courts o r the 
judges.

The courts m ight he 
ca lled upon to-settle a  legal 
dispute — there’s  no a rgu ­
ment aLout that. ' — :
- But neither prio r to nor 
a fte r such a decision has the 
court the constitutional righ t 
to order the .leg islature , not 
to s e a t whoever (t .ty/jnts to 
adm it a s * member,™ ' a... cm sua ••rt “ vmio/ii'iiwlJ i'>h 

THE AUTHORITY is 
c lea rly  spelled out in-the

East Anchorage d is tr ic t.
Mr. Bradley, a former 

state senator and most re­
cently a member of the An­
chorage Assembly, was cer­
tified a fte r a  recount as the 
v icto r in his race last No­
vember w ith Democrat 
David Finkelstein . M r. Fin­
kelstein filed su it, and Supe­
rio r Court Judge Joan Katz 
did her own thing w ith the 
ballo ts and declared the 
Democratic contender as 
the winner, using some kind 
of a  percentage formula to 
a llocate a  share of certa in 
votes that she found ques­
tionable. . . . , ,

WE DON’T  question 
Judge Katz’ sincere attempt 
to so rt through" a bunch of 
challenged ballo ts to come 
up with a  decision. „ ,  :^7  . •• . ••• •‘it.1) !
’ But that’s  a  process that 
a lready had been handled by 
the state election judges.,

And the u ltim ate decision 
— despite whatever the re-

, y is sa y r5 e c tic r l2 *0 f 
■''.'it Of that guiding document: • 

'SgaptfTbe .bouses of each legis- ■ bttartjc shaH , adopt uniform 
■: ' r iite jro f-p ro cedu re .' Each 

K6u»efrfe iiy ,'i choose flS 'o fftj 
cers and employees. EacI' Is 
the judge o f the election and 
qualifications o f  its  mem-' 
b e r s 'f :. i -jt •

The House and Senate, in 
o ther words, are the Judge1 
and ju ry  of those who w ill be 
leg is la to rs.. "Jh ecpn stitvF j 
tional'language1 couldn’f, be . 
more specific. In an election, 
dispute of this nature, the 
leg isla tive body involved has 
the final s a y . , ... i

Not a judge of the'Supe­
rior Court.

Not the ju stices of the Su- '  
preme Court.

They have no authority, a s 
we read th is c.mstitudooaF^ 
provision, to even suggest —■. 
much less issue a formal r  
stay, as they did la st Satur­
day — to the Alaska House 
that it should not sw ear in 
Republican Brad Bradley as 
the new representative of an

T s  i  -suits-might be ,.i* tjieeye6  of < 
- A r tid e  whoever la s t  looked'' a t 'the-

ballo ts — belonged to, the 
members of the House,, not 
to. .the. justices of the.. Sur premeCOUEW-...j;;i- • >. :i
v.-i ;:«» .via i Jr. jitV
•'Toe ;leg is la tu re— not the 

co u rt— i s 1 the judge of Its  
members.nt/'

T lie House'; had it been so 
Inclined, could have to ld M r. 
Bradley, ..yesterday to step 
aside orr i ts  own detenmina- 
tior>, that be had not won the 
election* A nd I t  could have 
ca lled ’Mr. F inkelste in ftStt 
ward to ;be sw cm  In a s the 
new representative from An. 
chontge. • v  -.»»»>?*

W liat It might, more prop- 
e riy  lliave done is  dec lare the 
se a t;still vacant and d irected 
the state elections office to 
conduct a new election in the 
d istric t, r, .  J f  'V 7

B u t . th a t . is the leg is la ­
tu re ’s business, not the 
courts.

Our constitution, we sug­
gest, says as much In lan­
guage so plain that i t ’s  sur­
prising the high court would 
even toother to ga t Involved.
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Re-election: Court considers election to settle disDuted race
Continued from page A-l

Any new election would take at least GO days to satisfy election lav/ requirements, said John Ru- bini, an attom*-y representing the state. Hint's half of the 120- day legislative session.Edgeworth said this morning that it might be possible to trim that timeline to 40days.Gov. Steve Cowper would have the responsiblity to appoint someone to represent the district until the ultimate winner Is de­

cided. Rublnl said.Speaker-elect of the House, Sam Cotten, D-Eagle River, said this morning that he’s already been contacted by the governor’s office for suggested appointees. Cotten said he didn't have any names for Cowper.“ We certainly won't seat Bradley or Finkelstein (when the legisature convenes Monday) If the court has called for a new election," Cotten said. "We're going to follow what the court di­rects.'Cotten said the court decision

won't affect the organizational structure of the House even though Bradley would be minor­ity member If seated whlie Fin­kelstein would Joing the majority coalition.Finkelstein was the first ap­parent winner in the hard-fought, race to represent jthe East An­chorage district, which included Mountain View and Elmendorf Air Force Base. He was initially certified the victor after the Nov. 8 polling.But a recount In early Decem­ber left Bradley ahead 3,563 to

3,546.Finkelstein appealed to the high court, challenging more than 70 votes for a variety of rea­sons.KAtz agreed with Finkelstein that three of the votes credited to Bradley should be thrown out be­cause the ballots were not clearly punched, the marks fall­ing between the two candidates’ names.Today, attorneys in the case agreed that one of thoee votes was not counted and so should not have been deducted from

Bradley's total.Katz also agreed with Finkel­stein that nine other ballots were improperly counted.
The division had already de­cided another 28 absentee ballots were improperly cast. Since none of these votes could be de­termined, thfe candidates were each docked a portion of a vote ‘ for each vote thrown out. The proportions wree based on the percentage of, the total absentee vote each candidate had re­ceived.Since Bradley got more of that

vote, he was docked more. That is what left Finkelstein ahead in Katz’s calculations.
Bradley was docked about .62 votes for for every vote thrown out, while Finkelstein was docked about .38.
Devine argued to the high court this morning that Katz was wrong to accept Flnkelsteln’s ar­guments.
Devine said hh believes the court will declare Bradley the le­gitimate winner.
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In the general election of November 8, 1988, David

Finkelstein and W.E. "Brad" Bradley vied for Seat A in House 

District 13. After the election, Finkelstein was certified by 

appellee Stout, Director of the Division of Elections, to be the 

winner of that race. The count was 3,549 to 3,546.

At Bradley's request, a recount was conducted on Decem­

ber 1 and 2, 1988. Based on the recount, Stout certified that 

Bradley had defeated Finkelstein 3,563 to 3,554, a nine vote m a r­

gin.

In the course of the recount, Stout determined that 26 

votes had been improperly counted. Finkelstein Ex. 1. The b a l­

lots had been commingled, rendering it impossible to ascertain 

for whom they had been cast. Based on the formula set forth in 

Hammond v. H i c k e l , 599 P.2d 256 (Alaska 1978), c e r t , d e n i e d , 441 

U.S. 907 (1979), Stout proportionately reduced Bradley's vote

total by 15.02 votes and Finkelstein's total by 9.98 votes. 

These reductions resulted only in narrowing the gap between the 

candidates to 3.96 votes. Having determined that the outcome of 

the election would not have been different based on the rejected 

ballots, Stout certified the election results premised on the 

recount totals demonstrating Bradley to be the prevailing 

candidate by nine votes.

This recount appeal was timely filed with the Alaska

Supreme Court pursuant to AS 14.20.510(2). On December 8, 1988,

the court appointed the undersigned as special master charged

I .  INTRODUCTION



with making findings and recommendations regarding each ballot 

issue raised, as well as summary findings and recommendations 

pertaining to the ultimate fate of this election contest. 

Bradley was subsequently granted permission to intervene.

A discovery and briefing schedule was established imme­

diately upon the appointment of the master, with supplemental 

briefing requested by the master as such proved necessary. Oral 

argument was conducted on January 3, 1989. Limited testimony was 

taken. The findings and recommendations of the master are based 

on the complete record and pertinent legal authority. The 

findings address each of the parties' challenges to specific 

ballots, or groups of ballots, in the order in which the issues 

have been presented in the briefings.

II. SPECIFIC BALLOT CHALLENGES 

A. Appellant's Challenges

1. Absentee ballot envelope 
oaths suggesting no perma- 
nent Alaskan residence

Finkelstein challenges the state's failure to reject 14 

absentee ballots in light of indications on the voter oaths on 

the ballot envelopes suggesting that these voters did not have a 

permanent Alaskan residence in District 13 at the time of the 

election. The statutory framework for this issue is as follows:

Under AS 15.05.010(4), a person may vote in an election 

if, inter a l i a , he or she "has been a resident of -. . . the

election district in which the person seeks to vote for at least 

30 days just before the election." Residence is defined in AS



15.05.020(2) as being "that place in which the person's habita­

tion is fixed, and to which, whenever absent the person has the 

intention to return." Subparagraph (3) of the statute provides 

that "There can only be one residence." Finally, subparagraph 

(10) states:

The address of a voter as it appears on an 
official voter registration card is presump­
tive evidence of the p e r s o n’s voting resi­
dence. If the person has changed voting 
residence, this presumption is negated only 
by the voter executing an affidavit on a form 
prepared by the director setting out the new 
voting residence.

In Fischer v. S t o u t , 741 P . 2d 217, 222-23 (Alaska

1987), the court held that the absentee voter oath is a "form 

prepared by the director" sufficient to rebut the presumption of 

residency arising from the voter registration card. The court 

struck the ballots of eleven voters who were determined, based on 

absentee voter oaths, to have resided outside of the district, in 

question. Finkelstein seeks the same result in the case of these 

14 challenged ballots.

The state opposes this relief on two grounds. First, 

appellees contend that Fischer v. Stout should be overturned. 

Second, the state argues that a statutory provision safeguarding 

residency as it pertains to students, as well as members of the 

military and their families, removes most of these 14 cases from 

application of the Fischer rule.



The state's basis for urging reversal of Fischer is the 

presumptive validity afforded the residency information provided 

on a voter's registration form. Appellees insist that the code 

contemplates that a voter may "have a voting residence at one 

location, yet 'reside' at still another." Appellees' Brief at

10. Appellees contend that "the registration rolls offer a 

'snapshot' of a highly mobile electorate, and the components of 

the picture consist of the voter's habitation as of the time of

registration." I d . (Emph. added.) Appellees cite to AS

15.07.090 as authorizing amendment of registration only by

execution of "new" registrations. The presumption raised by 

registration is said to be "conclusive."

This line of argument is net persuasive. The state 

overlooks the explicit mandate of AS 15.05.010(4) limiting the 

class of people entitled to vote to those who have in fact been

residents of the district for the 30 days preceding the election.

This mandate derives from Article V, Secrion 1 of the Alaska

Constitution, which reads:

Ev->ry citizen of the United States who is 
at '.east eighteen years of age, who meets
registration residency requirements which may 
5e prescribed by law, and who is qualified to 
vote under this article, may vote in any 
state election. A voter shall have been, 
immediately preceding the election, a thir­
ty-day resident of the election district in 
which he seeks to vote, except that for pur­
poses of voting for President and Vice Presi­
dent of the United States other residency 
requirements may be prescribed by law.
Additional voting qualifications may be



prescribed by law for bond issue elections of 
political subdivision.

Thus, not only is the 30-day residency requirement a sine qua non 

of voter qualification, it is clearly differentiated from 

"registration residency requirements" (emph. added) which must 

also be observed.

It is obvious, then, that registration supplies only an 

evidentiary tool for establishing voter residency. Registration 

cannot provide a "conclusive" presumption. To allow this effect 

would be to authorize the voting by non-residents in 

contravention of the Alaska Constitution. This result was pro­

hibited in Turkincton v. City of K a c h e m a k , 380 P.2d 593 (Alaska 

1963). There, the court invalidated a territorial act which 

contemplated the voting of non-resident property owners in cer­

tain local elections. The court held that the legislation di­

rectly contravened Article V, Section 1 of the subsequently 

adopted constitution.

In a related argument, the state observes that the 

voter oath is not intended to constitute a new registration. 

While this may be true, as suggested above, it is i r r e l e v a n t . ^  

The critical fact is that the oath provides updated information 

which must be taken into account. >-1

Finally, appellees suggest that the Fischer rule should 

be overturned, because the absentee voter oath does net make a 

clear distinction between mailing and residence addresses, as 

does the registration form. In both Fischer v. S t o u t , supra, at 

223-224 and Willis v. T h o m a s , 600 P.2d 1079, 1087 (Alaska 1979),



the court suggested that errors attributable to the state should 

not result in disenfranchisement of the electorate.

It is possible that the form could have been clearer in 

this regard. However, the relevant portion asks specifically for 

"My permanent Alaskan Residence Address." It advises voters, 

moreover: "(DO NOT use P.O. Box, Rural Route #. You must use

street address, #, legal description, or other physical location 

description.)" The master does not deem these instructions so 

misleading as to explain the rationale of voters in putting down 

out-of-state addresses or writing "no permanent Alaskan resi­

dence." The only reasonable explanation for such entries is that 

the voters did not, in fact, have a permanent Alaskan residence.

Appellees' second argument is more persuasive. AS

15.05.020 provides, in pertinent part:

Rules for determining residence of v o r e r .
For che purpose of defermininr -esidence for 
vczing, the place of residence is governed by 
the following rules:

(1) A  person may not be considered to have 
gained a residence solely by reason of
presence or m a y  a person lose it solely by 
reason of absence while in the military 
service . . .  of the United States or . . .
because of marriage to a person engaged in
the . . . military service . . .  of the
United States, while a student at an
institution of learning . . . .

Subparagraph (2), cited previously, defines "residence" as "that

place in which the person's habitation is fixed and to which,

whenever absent, the person has the intention to return."

Read together, these two sections reguire that if ,;

citizen establishes residency as a registered voter in Alaska



prior to leaving the state as a member of the military, a 

military dependent, or for educational purposes, such person is 

not deprived of his or her registered voting residency, 

notwithstanding an absence of intent to return to the precise 

voting residence location.

This is the only logical interpretation of these 

sections for two reasons. First, the reality is that many people 

in the military, as well as those attending institutions of 

higher education, have lived either in military housing or rental 

units prior to leaving the state. This is a young and mobile 

segment of the population which, from a factual standpoint, 

generally cannot be expected to own a home such as would qualify 

as a "permanent residence" in the sense intended by subparagraph

(2) . People who leave the state do not rerain an interest in 

rental units or specific military housing than would support an 

intent to return to such specific locations.

Additionally, if subparagraph (i) were intended to be 

limited to those students and members of the military who have 

purchased a home or otherwise secured a true fixed habitation in 

Alaska, the provision would be superfluous. Subparagraph (2) 

already instructs that if anyone is absent from a residence to 

which he or she intends tc return, legal residency is 

established. It is hornbook law that legislation must be 

construed to give meaning to all its parts. Alaska Trarsp. 

Comm'n. v. AIRPAC, I n c . , 685 P.2d 1248, 1253 (Alaska 1984). The 

only reasonable conclusion here is that voting residents who



leave the state in the military or to go to school are entitled 

to rely on their last registered address for purposes of voting 

in Alaska.

Review of the 14 oaths challenged here discloses that 

ten of the voters explicitly referenced the military or 

educational pursuits to explain why they had no permanent Alaska 

address. These voters include Jennifer Dahlmann (Appellees Ex.

8), James W. Dahlmann (Appellees Ex. 9), Ginger Rusnock 

(Appellees Ex. 10), Jodie Callahan (Appellees Ex. 11), Patrick A. 

Tuller (Appellees Ex. 12) , Candice J. Tuller (Appellees Ex. 13) , 

Anna M. Steward (Appellees Ex. 14) , Tony R. Steward (Appellees 

Ex. 15) , Donna S. Kuehn (Appellees Ex. 16) , and Judith Kanf 

(Appellees Ex. 17). Their ballots were properly counted.

Cheryl A. Henry (Appellees Ex. 6) did not mention being 

a current member of the military. But she wrote her old 

Elmendorf address on the oath and had her oath notarized by Air 

Force Captain Richard Henry. Captain Henry can fairly be 

assumed to be Cheryl Henry's husband. There is enough 

information provided from which it can reasonably be inferred 

that Ms. Henry is either military or a military dependent. Her 

vote was properly counted.

There are three individuals, however, who gave no clear 

indication that they fall within any of the exceptions authorized 

by AS 15.05.202(1). Melanie McDermott (Appellees Ex. 5) was in 

the military in Alaska at the time of her registration. But she 

did not state in her oath that she continues to serve in this



capacity. McDermott provided a Texas address and gave no 

information to suggest that it is on a military installation. 

Homer C. Rice, Jr. (Appellees Ex. 7) similarly made no reference 

to present military status. The address he provided on the oath 

is different from that given on his registration. Finally, Adam 

P. Behnen (Appellees Ex. 18) did not indicate that he was in the 

military even on his registration. Moreover, he provided an 

address of "C/o Michael Rethiake" on his oath, with a street 

location that is outside of District 13.

The state argues generally against rejection of any of 

these ballots due to the alleged hardship of disenfranchising 

these voters. However, the last-mentioned three voters would be 

"disenfranchised" only in respect to a contest in a district in 

which they have demonstrated that they do not have actual 

residency. They have not established their entitlement co any 

exception. Exclusion of these ballots is necessary and 

reasonable to insure that the "political community" is maintained 

intact without suffering dilution of the vote of legitimate d i s­

trict residents. See Dunn v. Blumst e i n , 405 U.S. 330, 31 L.Ed.2d 

274 (1972); Reynolds v. Sims, 337 U.S. 533, 555 (1963). The

ballots of voters McDermott, Rice, and Behnen should not have 

been counted.

2. Post-Election affidavits 
demonstrating njn-residencv

m
Subsequent to both the election and the recount, 21 

voters executed official voter registration affidavits attesting 

to the fact that they were not residents of the district on the



day of the election. In each case, the individuals in question 

filled in the blank asking for "My current residence at this 

[non-District 13] address (or in this district [other than 13] , 

whichever is longer) began" with a date prior to the November 8, 

1988 election. Appellant claims that the votes of these affiants 

should not have been counted.

In their briefs, appellees argued that the n e w  

affidavits take effect only on the date that they are postmarked 

or executed (if accomplished in p e r son). Reiterating their 

position vis-a-vis the absentee voter oath, appellees urged that 

absent a new registration in effect 30 days prior to the 

election, the presumptive validity of the old registration gov­

erns. It was asserted that:

ominously, F i n k e l s t e i n 1s preferred interpre­
tation would create a limbo period in which a 
voter would be a .legal resident of neither 
district, thus depriving that voter of an 
opportunity to vote on even statewide mat­
te r s .

Appellees' Brief at 21.

At oral argument, new evidence surfaced in support of 

the state's position. It became apparent through representations 

of counsel and the testimony of Mr. Finkelstein that most, if not 

all, of the 21 affidavits had been solicited by the Finkelstein 

campaign. Oral argument transcript at 53, 1. 24-58, 1. 15. The 

affidavits do not represent spontaneous decisions by the voters
m

to update their registrations. Rather, the affidavits are the 

product of one party's attempt to alter the outcome of the 

election.



Based only on the arguments presented in the briefs,

the master would adopt appellant's position. It is true that the

amended registrations modify the voter's registration record only

as of the date the new forms are executed or postmarked. But if

the information contained on the new form explicitly demonstrates

lack of residency in the ejection just passed, such information

rebuts the presumption afforded the "valid," older registration.

AS 15.05.020(10). The Alaska Constitution would, ordinarily,

require that the votes of the non-residents be set aside.

The new registration form is not confusing. Appellees

argue that the form does not distinguish between residency for

purposes of "living" versus voting. Yet, none of the Division of

Elections forms sets forth this distinction. Under the state's

analysis, no registration would be valid, because no form alerts

the voter to this possible distinction.

Additionally, there is no "limbo," as fearfully

portended by the state. The Legislature has anticipated this

dilemma. AS 15.07.090(c) allows individuals to change their

registration up to 30 days prior to the election. The statute

requires the director to transfer the registration of a voter

from one district to another when requested by the voter. Again,

the voter must reside in the new district for at least 30 days in

order to vote. AS 15.20.015 provides as follows:

Moving from election district just before 
election. A  person who meets all voter qual­
ifications except that listed in AS
14.05.010(4) [30 day residency] is qualified
to vote by absentee ballot in the election
district in which the person formerly resided



if the person lived in that election district 
for at least 30 days immediately before 
changing residence.

Thus, to insure against disenfranchisement, the Legislature has

authorized people to vote in their old district, at least for

state-wide elections, if they cannot meet the 30-day residency

requirement at their new address.

Based on the above reasoning, if the affidavits had

been submitted spontaneously, constitutional considerations would

override claims of administrative convenience. These 21 ballots

would be rejected. To apply the Hammond v. Hickel formula to

these commingled ballots, however, would work an injustice. The

affidavits were solicited by Finkelstein. Presumably, the

campaign workers identified themselves as such to these 21

voters; (if not, the failure to do so wculc in itself have been

improper). It is reasonable t o .assume that the 21 individuals

supported Finkelstein, cr they would not have been willing to

cooperate with his campaign in updating their registrations.

There is a high probability that most, if not all, of these 21

votes were cast for Finkelstein. At a minimum, the unusual

circumstances under which these new registrations were secured

renders it unlikely that these 21 votes were cast in the same

proportions reflected in the election at large.

If the proportionate impact formula were to be applied,

most of the votes would be deducted from the Bradiey column.

Finkelstein might, thereby, effectively receive two votes from

many of these 21 individuals. He would retain the vote they cast

originally, and he would benefit from the vote subsequently



deducted from the Bradley total. To apply the Hamnor.d v. Hickcl 

formula in this case would, thus, subvert its very purpose in 

attempting to approximate realistic and fair election results. 

There should be no alteration in the proportionate reduction 

computations based on these 21 affidavits.

3. Military post office 
box "residences"

Eleven people, some of whom voted absentee and some of

whom voted in person, utilized an Elmendorf Postal Service C e n t e r

("PSC") box number on their registrations. Finkelstein contends

that under the supreme court's ruling in Fischer v. S t o u t , such

post office box addresses do net meet residency requirements.

Appellees argue, to the contrary, that the court in Fischer also

indicated that an address cf "Elmendorf Air Force Base" would

suffice for residency purposes. The state claims that the

addition of a post office box number should net defeat residencv

based on the designation of Elmendcrf.

Fischer v. Stout does provide the starting point for

this analysis. The pertinent discussion from that opinion is as

follows:

• Fischer contests the ballots of five vot­
ers who listed as their residence address 
only "Elmendorf Air Force Base," Elmendorf 
Air Force Base is a bounded area wholly with­
in Senate District H. Thus, merely listing 
"Elmendorf Air Force Base" is sufficient to 
fix a voter's residence t a specific locale 
within District H. These tes were properly 
counted.

Fischer also challenges those absentee 
voters who registered to vote using a post 
office box or private mail service as the



voter's residence. A post office box or 
private mail service address is clearly not a 
voter's fixed place of habitation and is 
therefore insufficient to fix a voter's resi­
dence within a voting district. Thus, any 
voter providing such an address as his or her 
residence would be ineligible to vote unless 
he or she provided additional information 
regarding that voter's residence.

741 P. 2d at 2 21. It is undisputed that had these 11 voters

simply utilized "Elmendorf AFB" as their residence, their votes

could not be challenged. The issue is whether the reliance on a

military post office box effectively converts their addresses

from residences to mere mail receptacles. Resolution of this

issue, in turn, depends on iientification of the classes of

people who are entitled to use these boxes.

Finkelstein supplied the court with copies of a booklet

apparently utilized at Elmendorf which describes the function of

postal service centers. Finkelstein Ex. 52. At pace 3 of the

exhibit, the brochure reads:

A  civilian contractor operates three post­
al service centers on base. PSC-1 in build­
ing 2-900 and PSC-2 in building 31-160 serve 
people living in areas where USPS does not 
provide free resident delivery service.
Also, temporary general delivery service is 
available for people who will not be living 
in the dormitories.

Finkelstein also furnished an excerpt from the Department of

Defense Postal Manual. Finkelstein Ex. A to Ex. 53. This

excerpt states, first, that "In CONUS, receptacles are assigned

only to service members not afforded free mail delivery by the

USPS at their quarters address." The manual then goes on to

indicate that postal service center boxes may be used by certain

-  14 -
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r e s i d e ,  f o r  the p u r p o s e  o f  r e c e i v i n g  p r o f e s s i o n a l  p a p e r s ,

j o u r n a l s ,  a n d  o t h e r  j o b - r e l a t e d  m a t e r i a l s .  In the c a s e  of s u c h

a s s i g n m e n t s ,  the m a n u a l  a d m o n i s h e s :  " U n d e r  no c i r c u m s t a n c e s

s h a l l  r e c e p t a c l e s  be u s e d  to c o n d u c t  p r i v a t e  b u s i n e s s . "

T h e  state s u b m i t t e d  an u n s w o r n  m e m o r a n d u m  f r o m  o n e

C a p t a i n  R a y m o n d  B. R o u n d s ,  E l m e n d o r f s  I n s t a l l a t i o n  V o t i n g

O f f i c e r ,  t o  L i n d a  E d g e w o r t h ,  t h e  i n f o r m a t i o n  o f f i c e r  for t h e

D i v i s i o n  o f  E l e c t i o n s .  (Ap p e l l e e s  Ex. 21) . The m e m o r a n d u m  is

u n d a t e d ,  b u t  a p p e a r s  t o  h a v e  b e e n  w r i t t e n  in r e s p o n s e  t o  a

D e c e m b e r  13, 1988 t e l e p h o n e  c a l l  b e t w e e n  E d g e w o r t h  a n d  R o u n d s

d e s c r i b e d  i n  E d g e w o r t h ' s  a f f i d a v i t  (.appellees Ex. 1).

C a p t a i n  R o u n d s  a d v i s e s  t h a t  the p r o c e d u r e s  set f o r t h  in

t h e  p o s t a l  m a n u a l  r e f e r e n c e d ,  s u n r a , are i m p l e m e n t e d  a t

E l m e n d o r f .  He c o n t i n u e s :

R e c e p t a c l e s  a r e  a s s i g n e d  o n l y  to s e r v i c e  
m e m b e r s  w h o  d o  n o t  r e c e i v e  m a i l  d e l i v e r e d  by 
t h e  US P o s t a l  S e r v i c e .  A c c o r d i n g  to t h e  
d i r e c t i v e  n o  o n e  l i v i n g  o f f - b a s e  w i l l  be 
a s s i g n e d  a r e c e p t a c l e  or  P S C  b o x  number.
T h e r e  may b e  a P S C  b o x  n u m b e r  a s s i g n e d  t o  a 
m i l i t a r y  m e m b e r  w h o  h a s  j u s t  a r r i v e d  or is 
l e a v i n g  w i t h i n  a s h o r t  p e r i o d  of t i m e  w h o  
d o e s  not h a v e  a n  a d d r e s s ,  b u t  the b o x  n u m b e r  
w i l l  be w i t h d r a w n  as s o o n  as the m e m b e r  f i n d s  
a p l a c e  to l i v e  p e r m a n e n t l y  or has left t h e  
a r ea. F u r t h e r ,  a p e r s o n  w i l l  h a v e  h i s / h e r  
r e c e p t a c l e  or P S C  b o x  p r i v i l e g e s  t a k e n  a w a y  
i f  he/she m o v e s  f r o m  t h e  b a r r a c k s  in t o  
c f f - b a s e  q u a r t e r s  o r  i n t o  f a m i l y  h o u s i n g  o n  
E l m e n d o r f  A.FB. F a m i l y  b a s e  h o u s i n g  is s e r­
v i c e d  by t h e  U S  P o s t a l  S e r v i c e .  O n l y  t h o s e  
m i l i t a r y  m e m b e r s  w h o  l i v e  in the b a r r a c k s  on 
E l m e n d o r f  A F B , o r  w h o  a r e  in  t r a n s i t i o n ,  w i l l  
b e  a s s i g n e d  a P S C  b o x  n u m b e r .  The e x c e p t i o n s  
n o t e d  in t h e  r e m a i n d e r  of  s e c t i o n  5 02.2 a r e  
d e s i g n e d  o n l y  for r e c e i p t  of j o b - r e l a t e d

p r o f e s s i o n a l s  w i t h i n  t h e  m i l i t a r y ,  r e g a r d l e s s  o f  w h e r e  t h e y
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m a t e r i a l s ,  are not to be  u s e d  for p r i v a t e  
m a i l  deliv e r y ,  and are t h e r e f o r e  not used to  
r e c e i v e  v o t i n g  m a t e r i a l s .

I n  a p p e l l a n t ' s  r e p l y  b r i e f  a n d  s u p p l e m e n t a l  a f f i d a v i t  

of J o s e p h  M c K i n n o n ,  F i n k e l s t e i n  p r o d u c e s  e x c e r p t s  from the s t a t e  

v o t e r  r e g i s t r a t i o n  lists w h i c h  d-.monstrate that of  the 34 3 

r e g i s t e r e d  v o t e r s  w h o  have s u p p l i e d  an E l m e n d o r f  PSC box as t h e i r  

m a i l i n g  a d d r e s s ,  26, or 7.6%, h a v e  p r o v i d e d  an o f f - b a s e  v o t i n g  

r e s i d e n c e  a d d r e s s .  F i n k e l s t e i n 1s p o i n t  is t h a t  r e c i t a t i o n  o f  a 

PSC a d d r e s s  d o e s  not p r o v i d e  c o m p l e t e  a s s u r a n c e  that the i n d i­

vi d u a l  a c t u a l l y  r e s i d e s  o n  base.

T h e  m a s t e r  c o n c l u d e s  t h a n  t h e  e v i d e n c e 1 g e n e r a l l y  

s u p p o r t s  a p p e l l e e s '  v i e w  t h a t  P S C  b o x e s  are d i s t i n c t  f r o m  p r i v a t e  

p e s t  o f f i c e  boxes. The o v e r w h e l m i n g  m a j o r i t y  of t h ese b o x e s  a r e  

u s e d  by d o r m i t o r y  r e s i d e n t s  of E l m e n d o r f  w h o  are not e n t i t l e d  t o  

r e g u l a r  m a i l  delivery. S i n c e  p r o f e s s i o n a l s  a s s i g n e d  PSC b o x e s

are n o t  a u t h o r i z e d  to r e c e i v e  p e r s o n a l  m a i l  there, t h e  o n l y

i n d i v i d u a l s  l i k e l y  to u s e  t h e  b o x e s  f o r  v oter r e g i s t r a t i o n

p u r p o s e s  o t h e r  than b a s e  r e s i d e n t s  w o u l d  b e  r e c e n t  m i l i t a r y  

a r r i v a l s  o r  t h o s e  w h o s e  d e p a r t u r e  is i m m i n e n t .

N o n e  'of the 11 v o t e r s  c h a l l e n g e d  here has b e e n

d e m o n s t r a t e d  to have a n o t h e r  a d d r e s s  o f f - b a s e .  This is a 

c r i t i c a l  d i s t i n c t i o n  f r o m  the 26 i n d i v i d u a l s  i d e n t i f i e d  b y  

a pp e l l a n t .  E a c h  c i t i z e n ' s  vo t e  is e n t i t l e d  t o  a p r e s u m p t i o n  of

I d .

D u e  to the time c o n s t r a i n t s  i m p o s e d  in this case, the 
"ev i d e n c e "  s u b m i t t e d  on t h i s  i s s u e  i n c l u d e d  h e a r s a y  a n d  
u n c e r t i f i e d  p u b l i c  d o c u m e n t s .  T h e  m a s t e r  d e e m e d  this m a t e r i a l  
s u f f i c i e n t l y  t r u s t w o r t h y  to b e  r e l i e d  u p o n  in this analysis.
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# v a l i d i t y .  S e e  C a r r  v. T h o m a s , 586 P . 2d 622, 626 (Alaska 1978). 

T h e  p r e s u m p t i o n  is a m p l y  s u p p o r t e d  h e r e  b y  t h e  g r e a t e r  t h a n  90 

p e r c e n t  c o r r e l a t i o n  b e t w e e n  PSC b o x e s  a n d  r e s i d e n c e  on E l m e m d o r f .

A d d i t i o n a l l y ,  as n oted p r e v i o u s l y ,  the s u p r e m e  c o u r t  

has i n d i c a t e d  t h a t  e r r o r s  by the D i v i s i o n  o f  E l e c t i o n s  r e s u l t i n g  

in d e f i c i e n t  r e g i s t r a t i o n  of i n d i v i d u a l  v o t e r s  should n o t  l e a d  to 

d i s e n f r a n c h i s e m e n t  of t h e s e  voters. F i s c h e r  v. S t o u t , s u p r a , at  

223-224; W i l l i s  v. T h o m a s, s up r a , at 1087 (Alaska 1979). in t h i s  

case, L i n d a  E d g e w o r t h  o f  the D i v i s i o n  o f  E l e c t i o n s  s t a t e d  b y  

a f f i d a v  it:

M i l i t a r y  v o t e r s  and t h e i r  d e p e n d e n t s  
o f t e n t i m e s  use a P o s t a l  S e r v i c e  C e n t e r  (PSC)
B o x  N u m b e r  as t h e i r  r e s i d e n c e  a d d r e s s  in the 
r e g i s t r a t i o n  process. T h e  d i v i s i o n ' s  
l o n g s t a n d i n g  p o l i c y  is to a c c e p t  s u c h  
a d d r e s s e s  as a r e s i d e n c e  a d d r e s s  b e c a u s e  th e y  
i n d i c a t e  an c n - b a s e  r e s i d e n c e .  B e c a u s e  
m i l i t a r y  i n s t a l l a t i o n s  a r e  i n c l u d e d  w i t h i n  a 
s i n g l e  p r e c i n c t ,  use of a P S C  address 
n o n e t h e l e s s  a l l o w s  the d i v i s i o n  to k n e w  in 
w h i c h  d i s t r i c t  a n d  p r e c i n c t  the v o t e r  
r e s i d e s .

A p p e l l e e s  Ex. 1, par. 3. It is a p p a r e n t  t h a t  the D i v i s i o n  n e v e r  

a l e 7*’ ~:d p o t e n t i a l  v o t e r s  to any p r o b l e m  w i t h  t h e i r  use of PSC box 

irs f o r  r e s i d e n c y  p u r p o s e s .  To t h e  c o n t r a r y ,  r e l i a n c e  o n  

s u c h  a d d r e s s e s  w a s  o f f i c i a l l y  s a n c t i o n e d .  U n d e r  t h e s e  

c i r c u m s t a n c e s ,  r e j e c t i o n  of v o t e s  b y  i n d i v i d u a l s  l i s t i n g  P S C  

b o x e s  as t h e i r  r e s i d e n c e s  w o u l d  b e  m a n i f e s t l y  unjust. T h e s e  11 

v o t e s  w e r e  p r o p e r l y  counted.
m

T w o  o f  t h e s e  b a l l o t s ,  m o r e o v e r ,  p r o v i d e  i n d e p e n d e n t  

v e r i f i c a t i o n  of a p h y s i c a l  r e s i d e n c e  o n  E l m e n d o r f .  M a r k  A. 

B r a m e r  is r e g i s t e r e d  a t  a PSC bo x .  H e  v o t e d  a b s e n t e e  a n d

*
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i d e n t i f i e d  h i s  p e r m a n e n t  r e s i d e n c e  a d d r e s s  as " A r c a d i a  D r i v e  B L D  

31-270 RM 3 5 5 . 2 . "  F i n k e l s t e i n  Ex. 39. I n t e r v e n o r  B r a d l e y

a d v i s e s  t h a t  t h e r e  is an " A c acia D r i v e "  o n  E l m e n d o r f .  B r a d l e y

arg u e s  t h a t  the b u i l d i n g  and r o o m  n u m b e r  u s e d  by Mr. B r a m e r  

c o n f i r m s  t h a t  t h e  a d d r e s s  lis t e d  is a b a r r a c k s  l ocation o n  base. 

B r a d l e y  n o t e s  f u r t h e r  t h a t  the zip c o d e  o n  t h e  o a t h  is 9 9 5 0 6 ,  the 

E l m e n d o r f  z i p  code. In c o n t r a s t ,  the z i p  c o d e  for A r c a d i a  D r i v e  

is 99503. T h e  m a s t e r  c o n c u r s  in B r a d l e y ' s  a n a l y s i s .

K e i t h  E. B o u l w a r e  r e g i s t e r e d  u s i n g  a PSC b o x ;  h i s

v o t e r ' s  o a t h  c o n t a i n e d  a b u i l d i n g  n u m b e r  a d d r e s s  on E l m e n d o r f ,  

clearly b r i n g i n g  Mr. B o u l w a r e  w i t h i n  t h e  p h y s i c a l  l o c a t i o n

r e q u i r e m e n t  of F i s c h e r . F i n k e l s t e i n  Ex. 41.

4. A b s e n t e e  b a l l o t  l a c k i n g  
w i t n e s s  s i g n a t u r e

F i n k e l s t e i n  o b j e c t s  to t h e  v o t e  o f  K a r e n  J. L e a n d e r .

Ms. L e a n d e r  v o t e d  a b s e n t e e .  On the p l a c e  f o r  w i t n e s s  s i g n a t u r e ,

t h e r e  is o n l y  a p o s t m a r k ,  w i t h  n o  s i g n a t u r e .  The s tate u r g e s

a c c e p t a n c e  of t h e  p o s t m a r k  as c o n s t i t u t i n g  the s i g n a t u r e  o f  the

p o s t a l  clerk. T h e  state r e l i e s  on F i s c h e r  v. S t o u t , q u o t i n g  f r o m

t h e  opinion:

T h e  D i r e c t o r  r e f u s e d  to c o u n t  t h e  b a l l o t  o f  
Mr. B a k e r  on t h e  g r o u n d  t h a t  t h e  a t t e s t i n g  
o f f i c e r  h a d  i n i t i a l e d  the a t t e s t a t i o n  s e c t i o n  
r a t h e r  t h a n  signed. It is b l a c k  l e t t e r  law 
t h a t  a n y  m a r k  i n t e n d e d  as a s i g n a t u r e  wi l l  
f u n c t i o n  as such.

741 P . 2d at 224. L a t e r  in the o p i n i o n ,  the c o u r t  said:

T h e  s i g n a t u r e  m a y  be a f f i x e d  in any m a n n e r  
a n d  m a y  c o n s i s t  of any c h a r a c t e r ,  symbol,
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figu r e ,  or name so long as such m a r k  is in­
te n d e d  b y  the s i g n a t o r  as a s u b s t i t u t e  fdr 
the i n d i v i d u a l ' s  g i v e n  name.

T h e  s t a t e ' s  c i t a t i o n  is its o w n  u n d o i n g .  It is c l e a r  

f r o m  F i s c h e r  t h a t  the s i g n a t u r e  m u s t  p r o v i d e  so m e  means of i d e n ­

t i f y i n g  the i n d i v i d u a l  w h o  s i g n e d  the d o c u m e n t .  The p o s t m a r k  

d o e s  not m e e t  t h i s  test. F a i l u r e  to e x e c u t e  the w i t n e s s  c e r t i f i -  

c a t e  r e q u i r e s  i n v a l i d a t i o n  o f  the ballot. A S  15 .20. 2 0 3 ( b ) ( 2 ) .  / 

L e a n d e r ' s  b a l l o t  w a s  i m p r o p e r l y  c ounted.

5 . U n d a t e d  w i t n e s s  s i g n a t u r e s  

T h r e e  i n d i v i d u a l s  c a s t  a b s e n t e e  b a l l o t s  on which t h e  

a t t e s t i n g  o f f i c i a l  aid not d a t e  h i s or h e r  s i g n a t u r e . T h e s e  

v o t e r s  w e r e  S t e v e n  E. W a l l s  ( F i n k e l s t e i n  Ex. 55) ; Lisa C r o w l e y  

W a l l s  ( F i n k e l s t e i n  Ex. 55) ; a n d  DiArrn S c h o e f f  (Finkelstein Ex.

57) .

A S  1 5 . 2 0 . 0 5 1 ( d )  r e q u i r e s  a t t e s t i n g  o f f i c i a l s  to d a t e  

t h e i r  s i g n a t u r e s .  .All p a r t i e s  a c k n o w l e d g e ,  as d i d  the court in 

F i s c h e r , th a t  i t  is the i n t e n t  o f  A S  1 5 . 2 0 . 0 8 1 ( d )  t h a t  the v o t e r  

c a s t  the b a l l o t  a n d  e x e c u t e  t h e  o a t h  in t h e  p r e s e n c e  of t h e  

o f f i c i a l  or o t h e r  w i t n e s s e s .  T h e  o a t h  to be s i g n e d  by the o f f i­

ci a l  w i t n e s s  a t t e s t s  to the f a c t  t h a t  the v o t e r  a p p e a r e d  b e f o r e  

t h e  o f f i c i a l  on t h e  d a t e  s p e c i f i e d .

In c o n s i d e r i n g  d e f e c t s  r e l a t i n g  to a b s e n t e e  voting, t h e  

A l a s k a  S u p r e m e  C o u r t  has m a d e  a d i s t i n c t i o n  b e t w e e n  o b l i g a t i o n s  

w h i c h  are m a n d a t o r y  and those w h i c h  a r e  m e r e l y  d i r e c t o r y .  In t h e  

c a s e  of m a n d a t o r y  o b l i g a t i o n s ,  f a i l u r e  to c o m p l y  r e q u i r e s

I d . a t  2 2 5 .
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r e j e c t i o n  of t h e  v o te. V i o l a t i o n  of d i r e c t i v e s ,  on the o t h e r

hand, does n o t  i m p a i r  the v i a b i l i t y  of  the b a l l o t .  An  e l e c t i o n

r e q u i r e m e n t  is m a n d a t o r y  o n l y  if e n f o r c e m e n t  w a s  s o u g h t  b e f o r e

t h e  e l e c t i o n ,  or  if the r e q u i r e m e n t  is

o f  a c h a r a c t e r  to a f f e c t  a n  o b s t r u c t i o n  to 
th e  fr e e  a n d  i n t e l l i g e n t  c a s t i n g  of the v o t e  
o r  t o  t h e  a s c e r t a i n m e n t  of the r e s ult, or 
u n l e s s  t h e  p r o v i s i o n s  a f f e c t  an e s s e n t i a l  
e l e m e n t  o f  the e l e c t i o n ,  o r  u n l e s s  it is 
e x p r e s s l y  d e c l a r e d  b y  the s t a t u t e  t h a t  t h e  
p a r t i c u l a r  act is e s s e n t i a l  to the v a l i d i t y  
of  a n  e l e c t i o n ,  o r  t h a t  its o m i s s i o n  shall 
r e n d e r  it void.

C a r r  v. T h o m a s , s u p r a , at 627 ( A l a s k a  1976).

T h e  s u p r e m e  court h a s  h e l d  th a t  the p u r p o s e  of p o s t­

m a r k s  and d a t e - r e c e i v e d  s c a m p s  is to i n s u r e  t h a t  the vote w a s  

c a s t  on cr b e f o r e  t h e  date of the e l e c t i o n .  H a m m o n d  v. H i c k e l , 

s u o r a . Thus, t h e  a b s e n c e  o f  e i t h e r  cr b o t h  o f  t h o s e  r e q u i r e d  

i t e m s  does n o t  i n v a l i d a t e  a b a l l o t ,  as lo n g  as the w i t n e s s  has 

d a t e d  his or h e r  a f f i d a v i t  in a t i m e l y  fashion. Id. in W i l l i s  

v. T h o m a s , s u p r a , the c o u r t  s o m e w h a t  g r a t u i t o u s l y  i n c l u d e d  

w i t n e s s  d a t i n g  in i t s  s u m m a r y  of the H a m m o n d  v. H i c k e l  ruling: 

" W e  he l d  t h a t  t h e  p o s t mark, w i t n e s s  d a t e  a n d  d a t e  s t a m p i n g  

p r o v i s i o n s  of  A S  1 5 . 2 0 . 1 5 0  w e r e  d i r e c t o r y  a n d  n o t  m a n d a t o r y  . . .

600 P . 2 d  at 1 0 8 3  (emph. a d d e d ) .  The f a c t s  in W i l l i s , o n c e

again, i n v o l v e d  b a l l o t s  w h i c h  h a d  l a t e  p o s t m a r k s .  Th e y  w e r e  

p r o p e r l y  d a t e d  b y  a w i t n e s s  o n  o r  b e f o r e  t h e  e l e c t i o n  day.

In t h i s  c a se, the i n v e r s e  a p p e a r s  to be t-rue. W h i l e

n o t  p r o p e r l y  d a t e d ,  t h e r e  is n o  e v i d e n c e  t h a t  the b a l l o t s  w e r e
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not p o s t m a r k e d  so as to i n d i c a t e  t i m e l y  voting. If the o n l y  

i s s u e  is t i m e l i n e s s ,  the a b s e n c e  of a w i t n e s s  da t e  s h o u l d  be  

r e c o g n i z e d  as v i o l a t i v e  of a d i r e c t o r y  r e q u i r e m e n t ,  a n d  n o t  fatal 

to the vote.

T h e r e  is, h o w e v e r ,  a s e c o n d  issue. W i t n e s s  p r e s e n c e  is 

r e q u i r e d  n o t  o n l y  to i n s u r e  t i m e l i n e s s ,  but to p r o t e c t  a g a i n s t  

o t h e r  f o rms o f  f r a u d  in the e l e c t o r a l  pro c e s s .  W i t n e s s  p r e s e n c e  

w a r r a n t s  th a t  the p e r s o n  c l a i m i n g  to ha v e  v o t e d  is the i n d i v i d u a l  

w h o  a c t u a l l y  c a s t  t h e  b a l l o t  a n d  e x e c u t e d  the oath. A n d  m o s t  

c r i t i c a l l y ,  w i t n e s s  p r e s e n c e  h e l p s  to a s s u r e  the a b s e n c e  of 

i m p r o p e r  i n f l u e n c e  a n d  p r e s s u r e  at t h e  time t h a t  the b a l l o t  is 

marked.

A  v o t e r ' s  i d e n t i t y  c a n  b e  v e r i f i e d  b y  h i s  o r  h e r  

signature, as w e l l  as t h r o u g h  i n f o r m a t i o n  s u p p l i e d  r e g a r d i n g  

b i r t h d a t e  a n d  s o c i a l  s e c u r i t y  number. W i r n e s s  p r e s e n c e  is n o r  

r e q u i r e d  for t h i s  f u n c m i c n .  T h e r e  is no  s u b s t i t u t e  fcr w i t n e s s  

p rese n c e ,  h o w e v e r ,  in a s s u r i n g  t h a t  v o t e r  f r aud in t h e  f o r m  o f  

i m p r o p e r  i n f l u e n c e  is p r e v e n t e d .  O t h e r  c o u r t s  h a v e  s i g n a l e d  the 

i m p o r t a n c e  of s a f e g u a r d i n g  the i n t e g r i t y  of the e l e c t o r a l  p r o c e s s  

t h r o u g h  the w i t n e s s i n g  r e q u i r e m e n t .  E . g . , F o u c h e 1 v. R a g l a n d , 

424 S; 2 d  559, 561 (Miss. 1982); W r i n n  v. D u n l e a v v , 440 A . 2d 261, 

272 (Conn. 1982); K i e h n e  v. A t w o o d , 604 P . 2d 123, 133 (N.M.

1979); and D e s j o u r a v  v. 3 o a r d  of R e g i s t r a r s  of V e t e r s  o f  

U x b r i d c e ,  266 N . E . 2 d  672, 677 (Mass. 1971).

W h i l e  the- c a s e s  c i t e d  are d i s t i n g u i s h a b l e  on  t h e  

g r o u n d s  of s p e c i f i c  f a c t s  or s t a t u t o r y  p r o v i s i o n s ,  the e m p h a s i s
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on the i m p o r t a n c e  o f  w i t n e s s  p r e s e n c e  co p r e v e n t  f r a u d  is 

a p p l i c a b l e  to t h i s  e l e c t i o n  c o n t e s t .  A S  1 5 . 2 0 . 2 0 3 ( b ) ( 2 )  c o m p e l s  

r e j e c t i o n  of a b a l l o t  w h e n  an o f f i c i a l  f ails to e x e c u t e  the 

c e r t i f i c a t e .  A t  a m i n i m u m ,  s u b s t a n t i a l  c o m p l i a n c e  w i t h  t h e  

e x e c u t i o n  r e q u i r e m e n t s  m u s t  b e  a c h i e v e d  in o r d e r  to i n c l u d e  s u c h  

b a l l o t s  in the a b s e n t e e  v o t e  tal l i e s .  W r i n n  v. D u n l e a v y , s u p r a .

T h e  t h r e e  o f f i c i a l s  w h o s e  a t t e s t a t i o n s  a r e  q u e s t i o n e d  

h e r e  d i d  n o  m o r e  t h a n  i n s c r i b e  t h e i r  names, t i t l e s ,  and l i m i t e d  

a dd r e s s e s .  Out of  f i v e  l i n e s  on t h e i r  r e s p e c t i v e  c e r t i f i c a t e s ,  

t h e y  e a c h  f i l l e d  o u t  o n l y  two. T h e y  d i d  n o t  in a n y  w a y  a f f i r m  

that the v o t e r ' s  o a t h  w a s  " s u b s c r i b e d  a n d  sworn" to b e f o r e  t h e m  

n or did t h e y  i n d i c a t e  the d a t e  t h a t  s u c h  a c t  m i g h t  have t a k e n  

place. In l i ght of t h e  f a c t  t h a t  the s p a c e s  for th e m  to so 

i n d i c a r e  w e r e  i m m e d i a t e l y  a b o v e  the lines on w h i c h  t h e y  s i g n e d  

t h e i r  names, t h e r e  is no b a s i s  for a l l e g i n g  r e a s o n a b l e  c o n f u s i o n .  

The e m p t i n e s s  of t h e s e  s i m p l e  b l a n k s  a l m o s t  g i v e s  rise to an  

i n f e r e n c e  th a t  t h e  v o t e r s  d i d  n o t  s u b s c r i b e  t h e i r  o a r n s  in the 

w i t n e s s e s '  p r e s e n c e .  T h e  f a i l u r e  of t h ese o f f i c i a l s  to e x e c u t e  

t h e i r  c e r t i f i c a t e s  p r o p e r l y  a f f e c t s  an e s s e n t i a l  e l e m e n t  of the 

e l e c t i o n  and c o n t r a v e n e s  the s t a t u t o r y  r e q u i r e m e n t  set f o r t h  i n  

AS 1 5 . 2 0 . 2 0 3 ( b ) ( 2 ) .  T h e s e  t h r e e  v o t e s  s h o u l d  ha v e  b e e n  r e j e c t e d .

6. I n c o m p l e t e  v o t e r  s i g n a t u r e

K e v i n  D o w e l l  a p p a r e n t l y  b e g a n  to sign h i s  n a m e  on his 

a b s e n t e e  b a l l o t  oath; t h e  f i r s t  p a r t  o f  the "K" is w r i t t e n  on t h e  

s i g n a t u r e  line. F o r  s o m e  r e a s o n ,  h o w e v e r ,  he f a i l e d  to c o m p l e t e  

e v e n  one l e t t e r  of h i s  name. F i n k e l s t e i n  Ex. 58. A p p e l l a n t  h a s



c h a l l e n g e d  D o w e l l ' s  a b s e n t e e  b a l l o t  o n  the g r o u n d s  of la c k  o f  

s i g n a t u r e .  T h e  state h a s  d e f e n d e d  on the b a s i s  of  the l a n g u a g e  

in F i s c h e r  v. S t o u t , c i t e d  in S e c t i o n  4, su p r a .

F i n k e l s t e i n 's c h a l l e n g e  is w e l l  taken. Mr. D o w e l l  d i d  

n o t  c o m p l e t e  any m a r k  w h i c h  c a n  f a i r l y  be sa i d  to r e p r e s e n t  a 

s i g n a t u r e .  In W i l l i s  v. T h o m a s / s u p r a , at 1086 t h e  c o u r t  h e l d  

t h a t  "The v o t e r ' s  s i g n a t u r e  is a b a s i c  p a r t  of t h e  c e r t i f i c a t e  

a n d  f a i lure to p r o p e r l y  a t t a c h  it i n v a l i d a t e s  the b a l l o t . "  The 

c o u r t  b a s e d  its d e c i s i o n  o n  the l a n g u a g e  n o w  f o u n d  in A S

1 5 . 2 0 . 2 0 3 ( b ) ,  c i t e d  above, w h i c h  r e q u i r e s  t h a t  a b a l l o t  be re­

j e c t e d  if the v o t e r  has " f a i l e d  to p r o p e r l y  e x e c u t e  the c e r t i f i­

cate . "  See also E r i c k s o n  v. 3 l a i r , 670 P . 2d 749 , 757 (Colo.

1983), w h e r e  the c o u r t  s t a t e d :  "A  ' s i g n a t u r e  . . .  is n o t  o n l y  a

mark' of i d e n t i t y  b u t  a l s o  a s w o r n  a f f i r m a t i o n  or a d o p t i o n  of the 

c o n c e n t s  of one affidavit: i c s eif. Wit: ho at the s i g n a t u r e ,  t h e r e  

is in r e a l i t y  no a f f i d a v i t . "  Mr. D o w e l l ' s  vo t e  m u s t  b e  rejected."

7• D i f f e r e n t  w i t n e s s  d a t e s  

T h i r t y - t w o  v o t e r s  s u b m i t t e d  a b s e n t e e  b a l l o t s  w h i c h  h a d  

b e e n  w i t n e s s e d  by lay p e r s o n s  o n  d i f f e r e n t  dates. T h r e e  a d d i­

ti o n a l  v o t e r s  s u b m i t t e d  b a l l o t s  in w h i c h  on l y  the f i r s t  w i t n e s s  

s u p p l i e d  a d a t e  w i t h  h i s  or h e r  s i g nature. T h e  D i v i s i o n  h a s  

s e g r e g a t e d  10 of the t o t a l  of 35 b a l l o t s  r a i s i n g  lay w i t n e s s  

d a t i n g  issues. ( F i n k e l s t e i n  Exs. 60-69). T h e  a c t u a l  v o t e s  in  

t h e s e  cases can still be  a s c e r t a i n e d .  T h e  r e m a i n i n g  .ballots in 

t h i s  c a t e g o r y  h a v e  b e e n  c o m m i n g l e d  (Fi n k e l s t e i n  Exs. 70-94). 

F i n k e l s t e i n  c h a l l e n g e s  a l l  t h e s e  v o t e s  on the g r o u n d s  t h a t  the
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v a r y i n g  d a t e s  i n d i c a t e  t h a t  at l e a s t  o n e  of the w i t n e s s e s  w a s  n o t  

p r e s e n t  w h e n  the b a l l o t s  w e r e  cast.

A s  d i s c u s s e d  in S e c t i o n  5, s u p r a , all p a r t i e s  a g r e e  

t h a t  t h e  L e g i s l a t u r e  i n t e n d e d  for w i t n e s s e s  to be p r e s e n t  at the 

t i m e  t h e  v o t e  is c a s t  a n d  the o a t h  e x e c u t e d .  The s t a t e  a r g u e s ,  

h o w e v e r ,  t h a t  n e i t h e r  AS 1 5 . 2 0 . 0 8 1 ( d )  n o r  AS 15.2 0 . 2 0 3 ( b )  

e x p l i c i t l y  a p p l y  this r e q u i r e m e n t  to  the lay w i t n e s s e s ,  as 

o p p o s e d  to the o f f i c i a l  w i t n e s s .  T h e  state s t r e s s e s  t h a t  w h i l e  

b a l l o t s  a r e  to be r e j e c t e d  if v o t e r s  fail to " p r o p e r l y "  e x e c u t e  

t h e i r  o a t h s  u n d e r  AS 1 5 . 2 0 . 2 0 3 ( b ) ( 1 ) ,  w i t n e s s e s  are o n l y  r e q u i r e d  

to " e x e c u t e "  t h e i r  c e r t i f i c a t e s ,  n o t  n e c e s s a r i l y  to do so 

" p r o p e r l y . "  A S  1 5 . 2 0 . 2 0 3 ( b ) ( 2 ) .  T h e  state c o n c l u d e s  th a t  d a t i n g  

of  lay w i t n e s s  s i g n a t u r e s  is o n l y  d i r e c t o r y .  It is c o n t e n d e d  

t h a t  a n y  l a c k  of d a t e s  o r  d i s c r e p a n c i e s  t h e r e i n  are of no l e g a l  

s i g n i f i c a n c e .

T h e  m a s t e r  d e t e r m i n e d  p r e v i o u s l y  t h a t  p r e s e n c e  of t h e  

o f f i c i a l  w i t n e s s  w h e n  the b a l l o t  is c a s t  and t h e  v o t e r ' s  

c e r t i f i c a t e  e x e c u t e d  is a m a n d a t o r y  a s p e c t  of a b s e n t e e  v o t i n g .  

T h e  lay w i t n e s s e s  are to b e  r e l i e d  u p o n  o n l y  in t h e  e v e n t  no 

o f f i c i a l  w i t n e s s  is ava i l a b l e .  A S  1 5 . 2 0 . 0 8 1 ( d ) .  W h e n  the c o u r t  

d e c i d e d ,  i n  H a m m o n d  v. H i c k e l , t h a t  o n l y  o n e  lay w i t n e s s  w a s  

r e q u i r e d ,  t h e  L e g i s l a t u r e  c l a r i f i e d  its i n t e n t  by o v e r t u r n i n g  

t h a t  d e c i s i o n  t h r o u g h  an a m e n d m e n t  to t h e  e l e c t i o n  l a w  r ' o l i c i t l y  

r e q u i r i n g  t w o  lay w i t n e s s e s .  S e e  C o m m i t t e e  A n a l y s i s  of t h e  

C h a n g e s  P r o p o s e d  to the E l e c t i o n  C o d e  . . . .  ( F i n k e l s t e i n  Ex. 

96). A s  s t a t e d  in F i n k e l s t e i n 1s b r i e f ,
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It d e f i e s  logic to c o n c l u d e  that the
4Bi L e g i s l a t u r e  w o u l d  r e q u i r e  s t r i c t  a d h e r e n c e  t o

p r o c e d u r a l  s a f e g u a r d s  w h e n  a n  a b s e n t e e  b a l l o t  
is v o t e d  b e f o r e  a p u b l i c  o f f i c i a l ,  b u t  r e l a x  
t h o s e  s t a n d a r d  w h e n  an a b s e n t e e  b a l l o t  is 
v o t e d  in a less p r e f e r r e d  m a n n e r .

A p p e l l a n t ' s  B r i e f  at 32.

B a s e d  o n  the a b o v e  a n a l y s i s ,  it w o u l d  a p p e a r  th a t  t h e

l a c k  of d a t e s ,  o r  i n c o n s i s t e n t  d a t i n g ,  in c o n n e c t i o n  w i t h  lay

w i t n e s s  s i g n a t u r e s  s h o u l d  p r o v e  f a tal to t h e s e  35 ballots. If it

is m a n d a t o r y  t h a t  one o f f i c i a l  e x e c u t e  t h e  w i t n e s s  c e r t i f i c a t e  to

e s t a b l i s h  " p r e s e n c e , "  then, s i m i l a r l y ,  it m u s t  be m a n d a t o r y  t h a t

b o t h  lay w i t n e s s e s  e x e c u t e  t h e i r  c e r t i f i c a t e s  for the same

purpose.

H o w e v e r ,  o n c e  again, t h e  D i v i s i o n  has u t i l i z e d

p r o c e d u r e s ,  in t h i s  case forms, t h a t  a r e  s e r i o u s l y  d e f icient.

O p t i o n  2 u n d e r  t h e  w i t n e s s i n g  a f f i d a v i t  p r o v i d e s  in full:

If n o  a u t h o r i z e d  o f f i c i a l  is r e a s o n a b l y
a v a i l a b l e ,  y o u  m a y  h a v e  o n e  c e r t i f i c a t e
w i t n e s s e d  b y  two p e r s o n s  o v e r  t h e  a g e  o f  18.

W i t n e s s  S i g n a t u r e ______________________ D a t e __________

*

W i t n e s s  S i g n a t u r e  ________________ Date_

a t  ( C i t y / S t a t e  o r  C o u n t r y ) ________________

F i n k e l s t e i n  Ex. 147, p. 1. U n l i k e  t h e  o f f i c i a l  e x e c u t i n g  an 

a f f i d a v i t  u n d e r  O p t i o n  1, the lay w i t n e s s e s  a r e  not t o l d  w h a t  i t  

is that t h e y  a r e  t o  " w i tness." T h e y  m a y  r e a s o n a b l y  b e l i e v e  t h a t  

it is s u f f i c i e n t  if a p e r s o n  th e y  k n o w  to b e  t h e  i n d i v i d u a l  w h o s e  

n a m e  a p p e a r s  on t h e  o a t h  b r i n g s  the c e r t i f i c a t e s  to t h e m  to sign, 

a f t e r  the fact. S u c h  an i n t e r p r e t a t i o n  w o u l d  b e  c o n s i s t e n t  w i t h
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the t y p e  o f  c e r t i f i c a t i o n  r e q u i r e d  on p e r m a n e n t  fund d i v i d e n d  

a p p l i c a t i o n  forms.

W h i l e  t h e  w i tness' c e r t i f i c a t e  is s i m p l y  unclear, t h e  

i n s t r u c t i o n s  t o  t h e  v o t e r  on the s e c r e c y  e n v e l o p e  are a c t u a l l y  

m i s l e a d i n g .  T h e  v o t e r  is d i r e c t e d  to t a k e  the c e r t a i n  steps. 

T h e  f i r s t  f o u r  a r e  s u m m a r i z e d  below. The f i f t h  s t e p  is q u o t e d  as 

it a p p e a r s  in t h e  i n s t r u c t i o n s .

[1. & 2. M a r k  the ballot.]

[3. T u r n  the b a l l o t  o v e r  a n d  v o t e  t h e  o t h e r  
s i d e . ]

[4. A f t e r  all c h o i c e s  h a v e  b e e n  m a r k e d ,  p u t  
th e  b a l l o t s  in the s e c r e c y  env e l o p e . ]

5. C o m p l e t e  a n d  sicrn the V O T E R  O A T H  on the 
b a c k  of the r e t u r n  m a i l i n g  e n v e l o p e .  A l s o  
h a v e  y o u r  o a t h  W I T N E S S E D , u s i n g  O P T I O N  1 or  
O P T I O N  2 d e s c r i b e d  on the b a c k  o f  the r e t u r n  
m a i l i n g  e n v e l o p e .

T w o  a d d i t i o n a l  s t e p s  r e g a r d i n g  m a i l i n g  follow.

T h e s e  i n s t r u c t i o n  s u g g e s t  t h a t  t h e  v o t i n g  p r o c e s s

i t s e l f  n e e d  n o t  b e  w i t n e s s e d .  T h e r e  is, f u r t h e r m o r e ,  n o t h i n g

sa i d  to i n f o r m  t h e  v o t e r  t h a t  his cr h e r  o a t h  s h o u l d  be e x e c u t e d

in the p r e s e n c e  of the l a y  w i t n e s s e s .  T o  n e g a t e  the v o t e s  of 35

i n d i v i d u a l s  o n  t h e  g r o u n d s  t h a t  t h e y  d i d  n o t  m e e t  r e q u i r e m e n t s

n e v e r  m a d e  k n o w n  t o  t h e m  or t h e i r  w i t n e s s e s  w o u l d  c o n s t i t u t e

d i s e n f r a n c h i s e m e n t  o f  a m o s t  e g r e g i o u s  sort. U n d e r  t h e s e

c i r c u m s t a n c e s ,  t h e  b a l l o t s  of t h e s e  i n d i v i d u a l s  w e r e  p r o p e r l y

co u n t e d .

8. B a l l o t s  w i t h o u t  p o s t m a r k s  
r e c e i v e d  a f t e r  the e l e c t i o n

F i n k e l s t e i n  s e e k s  r e j e c t i o n  of f o u r  a b s e n t e e  b a l l o t s  

w h i c h  w e r e  r e c e i v e d  a f t e r  the e l e c t i o n  a n d  w h i c h  d i d - n o t  c o n t a i n
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a p o s t m a r k .  A p p e l l a n t  r e l i e s  on a p o r t i o n  of A S  15.2 0 . 0 8 1 ( e )  

w h i c h  p r o v i d e s  t h a t  "If the b a l l o t  is p o s t m a r k e d ,  it m u s t  b e  

p o s t m a r k e d  o n  o r  b e f o r e  e l e c t i o n  day. A f t e r  the day o f  the 

e l e c t i o n ,  no b a l l o t s  s h a l l  be  a c c e p t e d  u n l e s s  r e c e i v e d  b y  m a i l . "  

F i n k e l s t e i n  o b s e r v e s  t h a t  d e l i v e r y  of a b a l l o t  a f t e r  the d a y  of 

e l e c t i o n  by m e a n s  o t h e r  t h a n  m a i l  c o n s t i t u t e s  g r o u n d s  f o r  r e j e c t­

ing the b a l l o t .  AS  15. 2 0 . 2 0 3  (b)(5).

In th i s  case, h o w e v e r ,  t h e r e  is n o  e v i d e n c e  t h a t  t h e s e  

f o u r  b a l l o t s  w e r e  d e l i v e r e d  o t h e r  t h a n  by m a i l .  T h e  s t a t e  do e s  

n o t  s u p p o r t  its c o n t e n t i o n  t h a t  p o s t m a r k s  a r e  f r e q u e n t l y  l a c k i n g  

on  " f r a n k e d "  m a i l i n g s .  B u t  the s t ate is c o r r e c t  in a s s e r t i n g  

t h a n  F i n k e l s t e i n  b e a r s  t h e  b u r d e n  of d e m o n s t r a t i n g  t h a t  a m e a n s  

e t h e r  t h a n  m a i l  w a s  used. T h a t  b u r d e n  has n o t  b e e n  met. T h e s e  

b a l l o t s  w e r e  v a L i d .

9  # U n ir s c r i .s t is z rs c l v c t is * *

A p p e l l a n t  d e m o n s t r a t e d  t h a t  v o t e r  E i l e e n  M. S n y d e r  w a s  

n o t  r e g i s t e r e d  at the t i m e  she s u b m i t t e d  h e r  a b s e n t e e  b a l lot. 

F i n k e l s t e i n  z.x. 101. T h e  s t a t e  has c o n c e d e d  e r r o r  and a g r e e d  

t h a t  S n y d e r ' s  b a l l o t  s h o u l d  n o t  h a v e  b e e n  c o u n t e d .  T h e  c o u r t  

c o n c u r s .

10. P u n c h m a r k  b a l l o t s  

F i n k e l s t e i n  o b j e c t s  t o  the c o u n t i n g  of 14 v o t e s  for 

B r a d l e y  w h e n  the p u n c h m a r k s  w e r e  p l a c e d  in the b o x e s  for b o t h  

B r a d l e y  a n d  F i n k e l s t e i n .  A p p e l l a n t  re l i e s  on A S  15. 20'. 7 30 (b) (1) , 

w h i c h  p r o v i d e s  t h a t  t h e  c o m p u t e r  shall be p r o g r a m m e d  t o  c o u n t  

v o t e s  " only if the p u n c h  is c l e a r l y  s p a c e d  in the s q u a r e  d e s i g n e d
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by a p l u s  s i g n  f o l l o w i n g  the n a m e  of the c a n d i d a t e  the v o t e r  

d e s i r e s  to s e l ect. . . ." A p p e l l a n t  a l s o  c i t e s  a d m i n i s t r a t i v e

r u l e s  for e v a l u a t i n g  b allots, p a r t i c u l a r l y  a p a r a g r a p h  5 w h i c h  

states: " T h e  m a r k s  . . . S H A L L  BE C O U N T E D  O N L Y  if t h e y  a r e

s u b s t a n t i a l l y  i n s i d e  the sq u a r e  p r o v i d e d ,  o r  t o u c h i n g  the s q u a r e  

so as to i n d i c a t e  c l e a r l y  that the v o t e r  i n t e n d e d  the p a r t i c u l a r  

s q u a r e  to b e  d e s i g n a t e d . "  F i n k e l s t e i n  Ex. 118. F i n a l l y ,

F i n k e l s t e i n  n o t e s  that i n s t r u c t i o n s  p o s t e d  in the v o t i n g  b o o t h s

a d v i s e  v o t e r s  w h o  spoil t h e i r  b a l l o t s  to o b t a i n  new b a l l o t s .

F i n k e l s t e i n  Ex. 117.

T h e  s t a t e ' s  p o s i t i o n  r e g a r d i n g  t h e s e  c h a l l e n g e s  is t h a t  

a v o t i n g  m a c h i n e  in P r e c i n c t  153 m a l f u n c t i o n e d ,  c a u s i n g  p u n c h  

m a r k s  to r e g i s t e r  low. No v e r i f i e d  e v i d e n c e  w a s  p r e s e n t e d  to

s u p p o r t  t h i s  theory, o t her th a n  the b a l l e t s  t h e m s e l v e s ,  w h i c h

c a n n o t  be t i e d  to a p a r t i c u l a r  v o t i n g  m a c h i n e .  (But see

A f f i d a v i t  o f  Diar.e H o l m strcm, s u b m i t t e d  b y  t h e  state in its 

" F i l i n g  of S u p p l e m e n t a l  A f f i d a v i t . " )

f p h a  c n  n > * om o  Vi a c  a f  4-V*o4- H 4— - • W »»»£*-. watkw ww W O WW 14 WiiU W UtiC UU ^uU . u  u c  O u i U i i

in d e t e r m i n i n g  the v a l i d i t y  of b a l l o t  m a r k i n g s  is one o f  v o t e r  

i n t e n t . "  W i l l i s  v. T h o m a s , s u o r a , at 1085. T h e  W i l l i s  c o u r t

e x a m i n e d  t h e  e n t i r e  b a l l o t  in at l e a s t  one i n s t a n c e  to a s c e r t a i n  

the v o t e r ' s  i n t e n t  in r e g a r d  to a s p e c i f i c  race. In M c C a v i t t  v. 

R e g i s t r a r s  o f  V o t e r s  of B r o c k t o n , 434 N . E . 2 d  620, 625 (Mass.

1982) , the c o u r t  held t h a t  "the j u d g e  c o r r e c t l y  i n s p e c t e d  e a c h  

b a l l o t  for p a t t e r n s  that reveal the v o t ers' in t e n t . "  In the sa m e  

o pinion, it w a s  r e c o g n i z e d  t h a t  the j u d g e  m u s t  m a k e  a d e  n o v o
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$ d e t e r m i n a t i o n  of v o t e r  intent, and n o t  r e l y  on the a d m i n i s t r a t i v e  

d e t e r m i n a t i o n  b e l o w .

T h e  m a s t e r  has i n s p e c t e d  e a c h  b a l l o t  to d e t e r m i n e  

w h e t h e r ,  s t a n d i n g  alone, a p a t t e r n  of c o n s i s t e n t l y  low p u n c h m a r k s  

on a p a r t i c u l a r  b a l l o t  g i v e s  rise to a c l e a r  i n f e r e n c e  o f  v o t e r  

i n t e n t  v i s - a - v i s  t h a t  b a l lot. The s t a t u t o r y  and a d m i n i s t r a t i v e  

g u i d e l i n e s  f o r  a s s e s s i n g  b a l l o t  m a r k s  a r e  i n t e n d e d  to a c c o m p l i s h  

the o b j e c t i v e  s t a t e d  b y  the s u p r e m e  cou r t :  to d e t e r m i n e  v o t e r

intent. T h e r e  is no d e v i a t i o n  f r o m  a d m i n i s t r a t i v e  ru l e  5 in a n y  

of the c a s e s  in w h i c h  the m a s t e r  r e c o m m e n d s  that c h a l l e n g e d  

b a l l o t s  b e  c o u n t e d .  T h e  p u n c h m a r k s  a t t r i b u t e d  to B r a d l e y  a r e  all 

" c l e a r l y  s p a c e d "  w h e n  c o n s i d e r e d  in the c o n t e x t  of the p h y s i c a l  

p l a c e m e n t  of all m a r k s  or. the r e s p e c t i v e  b allots.

T h e  m a s r e r ' s  f i n d i n g s  are as follows:

B a i l o r  20 ( F i n k e l s t e i n  EX'. 1 0 2 ) . The pur.chmark is

e v e n l y  d i v i d e d  b e t w e e n  the F i n k e l s t e i n  a n d  B r a d l e y  boxes. The

same is t r u e  o f  t h e  o t h e r  state l e g i s l a t i v e  races. T h e  r a c e s  f o r  

U.S. C o n g r e s s  a n d  P r e s i d e n t  are the o n l y  o n e s  w h i c h  do  n e t  g i v e  

rise to a n y  q u e s t i o n  o f  v o t e r  intent. T h e  v o t e s  for Y o u n g  a n d  

B u s h  do n o t  c r o s s  o v e r  in t o  any o t h e r  c a n d i d a t e ' s  box. W h i l e  

t here is c e r t a i n l y  a p o s s i b i l i t y  in t h i s  c a s e  t h a t  a l l  t h e

p u n c h m a r k s  w e r e  r e g i s t e r i n g  low, the fa c t  t h a t  three out o f  the 

four m a r k s  o n  t h e  f i r s t  side of the b a l l o t  a r e  s q u a r e l y  d i v i d e d  

b e t w e e n  t w o  c a n d i d a t e s  leaves the m a s t e r  w i t h  no ' b a s i s  for 

f i n d i n g  t h a t  a v o t e  for B r a d l e y  has b e e n  d e m o n s t r a t e d .  T h e
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p r e s i d e n t i a l  b o x e s  a r e  l a r g e  e n o u g h  t h a t  a v o t e r  can r e a d i l y  

p o s i t i o n  the l e v e r  in v a r y i n g  p arts of t h e  box w i t h o u t  a c l e a r  

i n f e r e n c e  b e i n g  r e a s o n a b l y  d r a w n  from such act. T h i s  v o t e  s h o u l d  

not have b e e n  c o u n t e d .

B a l l o t  21 ( F i n k e l s t e i n  Ex. 1 0 3 ) . In this case, all t h e  

p u n c h m a r k s  on the f i r s t  side of the b a l l o t  b i s e c t e d  the line of a 

box a p p r o x i m a t e l y  e v e n l y .  However, in e a c h  r a c e  o t h e r  t h a n  t h e  

F i n k e l s t e i n - B r a d l e y  c o n t e s t ,  the l i n e  b i s e c t e d  w a s  the b o t t o m  

line of the b o x  for t h e  l a s t  c a n d i d a t e  for t h a t  p a r t i c u l a r  race. 

Thus, t here w a s  no q u e s t i o n  a b o u t  the v o t e r ' s  i n t e n t  in r e g a r d  to 

t h ree o u t  of the f o u r  r a c e s  on that side of the ballot; it is 

lo g ical to  a s s u m e  t h a t  l o w  r e g i s t r a t i o n  a c c o u n t s  for the 

p l a c e m e n t  o f  all t h e  p u n c h m a r k s , i n c l u d i n g  t h a t  in the 

B r a d l e y - F i n k e l s t e i n  race. T h e  vote w a s  p r o p e r l y  counted.

B a l l o t  22 ( F i n k e l s t e i n  Ex. 1 0 4 ) . T h i s  s i t u a t i o n  is 

i d e n t i c a l  to t h a t  o b t a i n i n g  on B a l l o t  21. T h i s  v o t e  w a s  a l s o  

p r o p e r l y  c o unted.

B a l l o t  30 ( F i n k e l s t e i n  Ex. 1 0 5 ) . T h i s  v o t e r  r e g i s t e r e d  

in the m i d d l e  b e t w e e n  t h e  B r a d l e y  a n d  F i n k e l s t e i n  bo x e s ,  l o w  in 

the Y o u n g  box, a n d  l o w  in t h e  w r i t e - i n  box for the M a r t i n - W h i t t l e  

race (with no w r i t e - i n  c a n d i d a t e  s p e c i f i e d ) . No v o t e  w a s  c a s t  in 

the P h i l l i p s - P o u r c h o t  r a c e .  T h e  m a r k  was low in the B u s h  box. 

Since the B r a d l e y - F i n k e l s t e i n  race w a s  the o n l y  one in w h i c h  the 

vote was " s p l i t , "  a n d  b e c a u s e  of the i r r e l e v a n t  v o t e  in t h e  

M a r t i n - W h i t t l e  race, t h e  m a s t e r  does not b e l i e v e  a fa i r  i n f e r e n c e
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of v o t e r  i n t e n t  c a n  be  d r a w n  in this case. The v o t e  sh o u l d  not 

h a v e  been c o u n t e d .

B a l l o t  1 ( F i n k e l s t e i n  Ex. 1 0 6 ) . In t h r e e  o f  the f o u r  

r a c e s  on the f i r s t  side o f  t h i s  ballot, the m a r k  w a s  s u b s t a n t i a l­

ly in the u p p e r  c a n d i d a t e ' s  box, b u t  t o u c h e d  to some e x t e n t  t h e  

b o x  of the c a n d i d a t e  b e l o w .  In the P h i l l i p s - P o u r c h o t  con t e s t ,  

t h e  mark w a s  l o w  in the s e c o n d  c a n d i d a t e ' s  box so t h a t  it w o u l d  

h a v e  c r o s s e d  i n t o  the n e x t  c a n d i d a t e ' s  space h a d  t h e r e  b e e n  a 

n a m e  below. H e r e  t h e r e  is s u b s t a n t i a l  e v i d e n c e  of an i n t e n t  t o  

v o t e  for the p e r s o n  in w h o s e  b o x  the g r e a t e r  p a r t  of t h e  m a r k  was 

located. T h e  v o t e  w a s  c o r r e c t l y  i n c l u d e d  for Bradley.

B a l l o t  4 (Fir.kelsrein Ex. 1 0 7 ) . W e l l  e v e r  ha l f  of  the 

m a r k  here fe l l  i n s i d e  t h e  B r a d l e y  box. S i m i l a r l y ,  the e t h e r  

m a r k s  cn this s i d e  of t h e  b a l l o t  w e r e  predcmirar.rly I c c a r e c  in 

rhe lower p o r t i o n  of one c a n d i d a t e ' s  box. B r a d l e y  w a s  e n r i r l e d  

to this vote.

B a l l o t  6 ( F i n k e l s t e i n  Ex. 1 0 8 ) . All p r e v a i l i n g  c a n d i­

d a t e s  r e c e i v e d  m a r k s  s u b s t a n t i a l l y  w i t h i n  t h e i r  boxes, c r o s s i n g  

o v e r  s l i g h t l y  i n t o  the b o x  b e l o w .  T h e  i n t e n t  of the v o t e r  t o  

s u p p o r t  B r a d l e y  w a s  c o r r e c t l y  h o n o r e d .

3 a l l o t  25 ( F i n k e l s t e i n  Ex. 1 0 9 ) . A g a i n  all v o t e s  w e r e  

s u b s t a n t i a l l y  in o n e  c a n d i d a t e ' s  b o x  but c r o s s e d  o v e r  the b o t t o m  

line to some d e g r e e .  T h e  v o t e  f o r  B r a d l e y  was c o r r e c t l y  counted.

3 a l l o t  26 ( F i n k e l s t e i n  Ex. 1 1 0 ) . All v o t e s  v?ere on the 

line b e t w e e n  two c a n d i d a t e s ?  a l l  w e r e  c lose to t w o - t h i r d s  i n t o  

the u pper c a n d i d a t e ' s  box. On  the r e v erse side of the b a l l o t ,



e v e r y  p r e s i d e n t i a l  c a n d i d a t e  e x c e p t  one r e c e i v e d  a p u n c h m a r k  -- 

a l l  low in the r e s p e c t i v e  boxes. T h e  i n t e n t  to v o t e  f o r  B r a d l e y  

w a s  c o r r e c t l y  a s c e r t a i n e d .

B a l l o t  27 ( F i n k e l s t e i n  Ex. 1 1 1 ) . T h i s  is a c l o s e  call. 

T h e  b a l l o t  is m a r k e d  s l i g h t l y  m o r e  in the B r a d l e y  b o x  t h a n  in the 

F i n k e l s t e i n  space, a n d  t h e  p u n c h m a r k  is s i m i l a r l y  d i v i d e d  in t h e  

P h i l l i p s - P o u r c h o t  c o n t e s t .  The Y o u n g  m a r k  is s i m i l a r l y  p r o p o r­

ti o n e d ,  b u t  w i t h  n o  c a n d i d a t e  be l o w ,  g i v e s  rise to the i n f e r e n c e  

t h a t  the m a r k  w a s  r e g i s t e r i n g  low. T h e  u n c e r t a i n t y  is c r e a t e d  by 

t h e  v o t e  for M a r t i n ,  w h i c h  s i m i l a r l y  d i v i d e s  the t o p  line o f  

M a r t i n ' s  box. It a p p e a r s  m o s t  l i k e l y  to the u n d e r s i g n e d  t h a t  the 

v o t e r  r e c o g n i z e d  b e l a t e d l y  t h a t  his m a r k s  w e r e  r e g i s t e r i n g  l o w  

a n d  s o u g h t  to c o r r e c t  t h e  p r o b l e m  b y  g o i n g  h i g h  to e l i m i n a t e  any 

p o s s i b i l i t y  cf c o n f u s i o n .  C o m p a r i n g  rhe h i g h  ar.d l o w  m a r k s ,  i t  

d o e s  n o r  a p p e a r  - b a r  a m a r k  s q u a r e l y  w i t h i n  the c e n t e r  o f  any o f  

t h e s e  b o x e s  w o u l d  h a v e  b e e n  f e a s i b l e .  T h e  v o t e  w a s  p r o p e r l y  

a c r r i b u r e d  ~o B r a d l e y .
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p u n c h m a r k  w a s  in t h e  B r a d l e y  box. S i n c e  the same p r o p o r t i o n  w a s  

i n  t h e  b o x e s  f o r  P o u r c h o t  a n d  W h i t t l e ,  w h o  had n o  c a n d i d a t e s  

b e l o w  t h e m  on  t h e  b a l l o t ,  it c a n  be a s s u m e d  th a t  t h e  m a r k  w a s  

r e g i s t e r i n g  low. B r a d l e y  w a s  e n t i t l e d  to this vote.

B a l l o t  29 ( F i n k e l s t e i n  Ex. 1 1 3 ) . The m a r k  in the 

B r a d l e y  b o x  h e r e  is s l i g h t l y  g r e a t e r  t h a n  t h a t  in the F i n k e l s t e i n  

s pace. H o w e v e r ,  t h i s  is t h e  o n l y  m a r k  b e t w e e n  two c a n d i d a t e s  on 

t h i s  b a l l o t .  In v o t i n g  for M a r t i n  a n d  P h i l l i p s ,  t h e  v o t e r
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b i s e c t e d  the t o p  li n e  of t h ese c a n d i d a t e s '  b o x e s  l e a v i n g  no r o o m  

for d o u b t  as to the i n t e n t i o n .  O n l y  the v o t e  for Y o u n g  —  w i t h  

no c a n d i d a t e  b e n e a t h  h i m  —  s i m i l a r l y  b i s e c t e d  the b o t t o m  line o f  

the box. T h e  p r e s i d e n t i a l  v o t e  w a s  low. The u n d e r s i g n e d  do e s  

not find t h a t  v o t e r  i n t e n t  has b e e n  d e m o n s t r a t e d .  T h i s  b a l l o t  

s h o u l d  not ha v e  b e e n  c ounted.

B a l l o t  31 ( F i n k e l s t e i n  Ex. 1 1 4 ) . A l l  v o t e s  on t h i s  

b a l l o t  w e r e  t h r e e -  to f o u r - f i f t h s  in t h e  box of a g i v e n  

c an d i d a t e ,  i n c l u d i n g  E r a d l e y .  A l l  r e g i s t e r e d  l o w  in t h a t  

c a n d i d a t e ' s  box. T h e  v o t e  w a s  p r o p e r l y  a t t r i b u t e d  to Bradley.

B a l l o t  32 ( F i n k e l s t e i n  Ex. 1 1 5 ) . Aga i n ,  all p u n c h m a r k s  

v/ere p r e d o m i n a n t l y  w i t h i n  s p e c i f i c  c a n d i d a t e s '  boxes. T h i s  

r e p r e s e n t s  a v o t e  for Bradley.

S c r u t i n y  o f  e a c h  o f  the a b o v e - r e f e r e n c e d  b a l l o t s  r e­

sults in a s u b t r a c t i o n  of t h ree v o t e s  f r o m  B r a d l e y ' s  total.

3. Interver.or' s C h a l l e n g e s

1. A b s e n t e e  b a l l o t s  l a c k i n g  v o t e r  s i g n a t u r e s  

I n t e r v e n e r  c o n t e n d s  t h a t  15 a b s e n t e e  b a l l o t s  w h i c h  w e r e  

not c o u n t e d  for l a c k  of v o t e r  s i g n a t u r e s  should h a v e  b e e n  

included. B r a d l e y ' s  p o s i t i o n  is m u c h  t h e  sa m e  as w a s  a r g u e d  b y  

the ■ state in c o n n e c t i o n  w i t h  the i n c o m p l e t e  s i g n a t u r e  p r o v i d e d  by 

Mr. D o w e l l  ( S e c t i o n  A. 6, s u p r a ) . B r a d l e y  a l s o  a r g u e s  t h a t  t h e  

p l a c e m e n t  of the s i g n a t u r e  line in the g e n e r a l  area u n d e r  the 

i n s t r u c t i o n  t o  " P r o v i d e  at l east o n e  o f  the f o l l o w i n g  for i d e n t i­

fic a t i o n  p u r p o s e s , "  w h i c h  space i n c l u d e s  b l a n k s  for v o t e r  number, 

b i r t h d a t e  and s o c i a l  s e c u r i t y  n u m b e r ,  is c o n f u s i n g .  T h e  voter,
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a c c o r d i n g  to B r a d l e y ,  m i g h t  b e l i e v e  t h a t  the s i g n a t u r e  b l a n k  is 

o p t i o n a l ,  if o t h e r  i d e n t i f y i n g  i n f o r m a t i o n  is provided.

A s  a f a c t u a l  m a t t e r ,  the u n d e r s i g n e d  do e s  n o t  a g r e e  

t h a t  t here is a s u b s t a n t i a l  o p p o r t u n i t y  for c o n f u s i o n .  T h e  r e­

q u e s t  for v o t e r  s i g n a t u r e  is s t a t e d  in r e d  ink, d i f f e r e n t i a t i n g  

it f r o m  t h e  b l a c k  ink u t i l i z e d  to ask for v o t e r  n u m b e r ,  etc. 

M o r e o v e r ,  the r e q u e s t s  f o r  v o t e r  n u m b e r ,  s o c i a l  s e c u r i t y  n u m b e r ,  

a n d  b i r t h d a t e  p r e c e d e  t h e  line l e f t  b l a n k  for i n s e r t i o n  of the 

i n f o r m a t i o n ;  the v o t e r  s i g n a t u r e  l i n e  is p r e c e d e d  o n l y  b y  an "X." 

T h e  w o r d s  " V o t e r  S i g n a t u r e "  a p p e a r  b e l o w  the line. T h e  in­

st r u c t i o n s  o n  the s e c r e c y  e n v e l o p e  i n t o  w h i c h  the b a l l o t  i t s e l f  

is p l a c e d  s t a t e  in red " C o m p l e t e  a n d  sign," and rhe.n in black, 

"the V O T E R  O A T H  on the b a c k  of the r e t u r n  m a i l i n g  e n v e l o p e . "  A n y  

v o t e r  c o n f u s i o n  is due to  the i n d i v i d u a l s '  own lack of d i l i g e n c e  

in f o l l o w i n g  i n s t r u c t i o n s .  S e e , o r i g i n a l  Exs. 146 a n d  147 t o  

A p p e l l a n t ' s  R e p l y  Brief.

In a d d i t i o n  to d i s a g r e e i n g  w i t h  3 r a d l e v  on the f a c t u a l  

b a s i s  for h i s  claim, as a m a t t e r  of  lav/, the m a s t e r  c o n s i d e r s  the 

v o t e r  s i g n a t u r e  r e q u i r e m e n t  to be  a m a n d a t o r y  one. The r e a s o n i n g  

for th i s  p o s i t i o n  w a s  set f o r t h  in S e c t i o n  6, above.

B r a d l e y  d o e s  a d d  a n e w  factor, h owever, in the c a s e  o f  

v o t e r s  D e b o r a h  C. T h o m a s  a n d  M i c h a e l  S. Lynch. T h e s e  v o t e r s  

e x e c u t e d  —  a n d  s i g n e d  —  n e w  a f f i d a v i t s  c o n t a i n i n g  all the i n­

fo r m a t i o n  set f o r t h  on t h e i r  o r i g i n a l  o a t h s  and a t t e s t i n g  t h a t  

the i n f o r m a t i o n  w a s  t r u e  at the t i m e  of m a i l i n g  t h e i r  a b s e n t e e  

b a l l o t s  and at the time t h e  new a f f i d a v i t s  w e r e  sworn. T h e  same
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w i t n e s s e s  w h o  a t t e s t e d  to the o r i g i n a l  b a l l o t s  a v e r r e d  that the 

v o t e r ' s  s t a t e m e n t s  w e r e  o r i g i n a l l y  m a d e  to t h e m  on  the d a t e  

s t a t e d  on t h e  o r i g i n a l  envel o p e .  I n t e r v e n o r  Exs. 16 a n d  17.

A s  d i s c u s s e d  e a r l i e r  (S e c t i o n  A . 2), to i n s u r e  t h e  

a c c u r a c y  of d e c i s i o n s  r e g a r d i n g  v o t e r  q u a l i f i c a t i o n s  and b a l l o t  

v a l i d i t y ,  s o m e  a f t e r - t h e - f a c t  p r e s e n t a t i o n s  o f  r e l e v a n t  

i n f o r m a t i o n  on  D i v i s i o n  of E l e c t i o n  f o r m s  s h o u l d  b e  permitted. 

In this case, h o w e v e r ,  I n t e r v e n o r  a c k n o w l e d g e d  a t  o r a l  a r g u m e n t  

t h a t  these n e w  a f f i d a v i t s  w e r e  s o l i c i t e d  b y  his c a m p a i g n .  T h e y  

are akin, i n  t h a t  r e spect, to t h e  a f f i d a v i t s  a c q u i r e d  b y  

F i n k e l s t e i n  to d e m o n s t r a t e  n o n - r e s i d e n c y .  T h e s e  B r a d l e y  

af f i d a v i t s ,  m o r e o v e r ,  w e r e  n o t  p r e s e n t e d  o n  D i v i s i o n  forms. 

W i t h o u t  the s a f e g u a r d s  of r e g u l a r i t y ,  t h e s e  a f f i d a v i t s  m u s t  be 

d i s r e g a r d e d . T h e  D i v i s i o n  w a s  c o r r e c t  in r e f u s i n g  to i n c l u d e  

t h e s e  15 b a l l o t s  in the v o t e  tallies.

2. S p e c i a l  o v e r s e a s  a b s e n t e e  b a l l o t s  

A S  15. 20.0 82(a) a u t h o r i z e s  a p r o c e d u r e  w h e r e b y  v o t e r s  

o v e r s e a s  m a y  r e c e i v e  s p e c i a l  a b s e n t e e  b a l l o t s  p r i o r  t o  the t i m e  

c a n d i d a t e s  a r e  c e r t i f i e d  for all t h e  races. On  t h e s e  special 

b a l l o t s ,  the v o t e r s  a r e  g i v e n  the o p t i o n  of c a s t i n g  t h e i r  b a l l o t s  

b a s e d  s o l e l y  on p a r t y  p r e f e r e n c e .  V o t e r s  s u b m i t t i n g  s u c h  special 

a b s e n t e e  b a l l o t s  are s u b s e q u e n t l y  s e n t  r e g u l a r  a b s e n t e e  b a l l o t s  

i d e n t i f y i n g  a l l  the c a n d i d a t e s  by  name. A c c o r d i n g  to statute, 

"The d i r e c t o r  shall, if the r e g u l a r  a b s e n t e e  b a l l o t  is r e c e i v e d  

w i t h i n  the t i m e  r e q u i r e d  b y  law, c o u n t  t h e  r e g u l a r  a b s e n t e e  b a l­

lot in p r e f e r e n c e  to t h e  s p e c i a l  a b s e n t e e  b a l l o t . "
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B r a d l e y  p r e s e n t s  the n a m e s  of t h r e e  v o t ers, C h e r i e  D. 

Rin e y ,  R o g e r  A. S t u r d y ,  arid K a t h l e e n  E. Lund, w h o  s u b m i t t e d  v a l i d  

s p e c i a l  a b s e n t e e  b a l l o t s  ( I n t e r v e n o r  Exs. 18, 19 a n d  29, r e s p e c­

tively) . T h e s e  i n d i v i d u a l s  s u b s e q u e n t l y  m a i l e d  in r e g u l a r  a b s e n­

tee b a l l o t s  w h i c h ,  a l t h o u g h  t i m e l y ,  w e r e  r e j e c t e d  b y  the D i v i s i o n  

for e i t h e r  l a c k  of  s i g n a t u r e  or w i t n e s s i n g .  B r a d l e y  argues th a t  

s i n c e  n o  v a l i d  r e g u l a r  a b s e n t e e  b a l l o t s  w e r e  recei v e d ,  t h e  

o r i g i n a l  s p e c i a l  b a l l e t s  s h o u l d  h a v e  b e e n  counted.

F i n k e l s t e i n  a n d  t h e  s t a t e  b o t h  d i s a g r e e .  W h i l e  t h e  

p r e s u m p t i o n  in f a v o r  of e n f r a n c h i s e m e n t  o f  the e l e c t o r a t e  s u p­

p o r t s  B r a d l e y ' s  p o s i t i o n ,  to a l l o w  o v e r s e a s  v o t e r s  w h o  i m p r o p e r l y  

e x e c u i e  a r e g u l a r  a b s e n t e e  b a l l o t  to  r e l y  o n  e a r l i e r  spec i a l  

b a l l o t s  w o u l d  a f f o r d  one l i m i t e d  c l a s s  o f  v c i e r s  m u l t i p l e  

o p p o r t u n i t i e s  for c a s t i n g  a v a l i d  ballot. A c c o r d i n g  to the 

sta t u t e ,  o n c e  the r e g u l a r  a b s e n t e e  b a l l o t  is r e c e i v e d ,  v a l i d  or  

o t h e r w i s e ,  it s u p e r s e d e s  the s p e c i a l  a b s e n t e e  b a l l o t .  The o n l y  

p u r p o s e  of the o v e r s e a s  b a l l o t  is to e n h a n c e  the o p p o r t u n i t y  for 

t h i s  g r o u p  o f  v o t e r s  to c a s t  an  a b s e n t e e  b a l l o t .  B r a d l e y ' s  

c o n s t r u c t i o n  w o u l d  f a v o r  i n d i v i d u a l s  c a s t i n g  b a l l o t s  o v e r s e a s  in 

p r e f e r e n c e  to o t h e r  a b s e n t e e  v o t e r s .  A s  su c h  it c a n n o t  be 

a d o p t e d .

M o r e o v e r ,  w i t h o u t  i n s p e c t i o n  of the s p e c i a l ,  r e g u l a r  

a b s e n t e e  b a l l o t s ,  t h e r e  is no w a y  to a s c e r t a i n  w h e t h e r  any of

t h e s e  i n d i v i d u a l s  c h a n g e d  h i s  o r  h e r  vo t e  f r o m  the -special to

r e g u l a r  b a l l o t s .  S u c h  i n s p e c t i o n  w o u l d  v i o l a t e  t h e s e  voters' 

r i g h t  t o  b a l l o t  s e c r e c y .  See A l a s k a  C o n s t i t u t i o n ,  Art. V, §3.

T h e s e  v o t e s  w e r e  p r o p e r l y  r e j e c t e d .
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III. C O N C L U S I O N

B a s e d  on the f i n d i n g s  a n d  r e c o m m e n d a t i o n s  c o n t a i n e d  

h e r e i n a b o v e ,  it is the m a s t e r ' s  c o n c l u s i o n  t h a t  t h e  e l e c t i o n  

s h o u l d  be s e t  aside. T h e  f i n d i n g s  m a d e  in S e c t i o n  I I . A . 10 of 

t h i s  r e p o r t  r e q u i r e  t h a t  t h r e e  f u l l - c o u n t  v o t e s  be  d e d u c t e d  f r o m  

B r a d l e y ' s  p o s t - r e c o u n t  t o t a l .  T h i s  c o m p u t a t i o n  l e a v e s  B r a d l e y  

w i t h  3 , 560 v o t e s  to F i n k e l s t e i n 's 3,554, a s i x - v o t e  m a r g i n .  

F i n d i n g s  i n  S e c t i o n  II. A. 1, 4, 5, 6, a n d  9, p e r t a i n i n g  to

c o m m i n g l e d  v o t e s ,  n e c e s s i t a t e  s u b t r a c t i o n  of n i n e  v o t e s  in

a d d i t i o n  t o  t h o s e  p r e v i o u s l y  d e d u c t e d  b y  t h e  D i r e c t o r  to

a s c e r t a i n  p r o p o r t i o n a t e  i m p a c t  p u r s u a n t  to the H a m m o n d  v. H i c k e l  

formula. T h i s  c a l c u l a t i o n  i n d i c a t e s  a p o t e n t i a l  i m p a c t  on  the 

o u t c o m e  of t h e  e l e c t i o n  t o  t h e  e x t e n t  cf 1.17 v o t e s  in

F i n k e l s t e i n 's favor. A l l  p a r t i e s  a g r e e  r h a t  such a fi n d i n g ,  if 

upheld, r e q u i r e s  that a n e w  e l e c t i o n  b e  held.

R e g a r d l e s s  of h o w  t h e  s u p r e m e  c o u r t  r u l e s  on t h i s  

c on t e s t ,  the m a s t e r  r e c o m m e n d s  c h a t  c n e  L e g i s l a t u r e  a n d  D i v i s i o n  

of E l e c t i o n s  b e  a l e r t e d  to  t h e  n e e d  t o  m o d i f y  statu t e s ,  f o r m s  a n d  

p r o c e d u r e s ,  a s  m a y  b e  a p p r o p r i a t e ,  t o  i n s u r e  t h a t  so m e  of  t h e  

p r o b l e m s  w h i c h  g a v e  r i s e  t o  c h a l l e n g e s  in t h i s  case do  not recur. 

It is p a r t i c u l a r l y  i m p o r t a n t  t h a t  t h e  D i v i s i o n  s p e c i f i c a l l y  

p r o h i b i t  the u s e  of P o s t a l  S e r v i c e  C e n t e r  box n u m b e r s ,  a t  a 

m i n i m u m  for p e r s o n s  w h o  do  n o t  r e s i d e  o n  base. A d d i t i o n a l l y ,  

the L e g i s l a t u r e  o r  D i v i s i o n  s h o u l d  p r e s c r i b e  an O a t h  w h i c h  

a d v i s e s  the o f f i c i a l  a n d  l a y  w i t n e s s e s  t h a t  t h e y  are a t t e s t i n g  t o
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t h e i r  o b s e r v a t i o n  of the c a s t i n g  of the b a l l o t  a n d  the e x e c u t i o n  

o f  t h e  v o t e r ' s  oath; the s e c r e c y  e n v e l o p e  i n s t r u c t i o n s  s h o u l d  b e  

r e v i s e d  a c c o r d i n g l y .

T h e s e  f i n d i n g s  a n d  r e c o m m e n d a t i o n s  a r e  s u b m i t t e d  to t h e  

A l a s k a  S u p r e m e  C o u r t  t h i s  5 t h  day of J a n u a r y ,  1989.
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V o t e  I m p r o p­
er l y  C o u n t e d ?

A P P E N D I X  A

I. A T T E S T A T I O N S  OF T W O  W I T N E S S E S  O N  D I F F E R E N T  D A T E S
A. V o t e r  B a l l o t s  ( F i n k e l s t e i n  Ex. Nos. 60-69) N O
B. R e s u l t s
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S e g r e g a t e d  V o t e s
A. V o t e  T o t a l s  A f t e r  R e c o u n t

B r a d l e y ................................................ 3 5 6 3
F i n k e l s t e i n ........................................... 3554
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B r a d l e y .................................................35 60
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A P P E N D I X  B
F I N D I N G S  O N  F I N K E L S T E I N ' S  C H A L L E N G E S  T O  D I R E C T O R ' S  D E C I S I O N S

TO C O U N T  C O M M I N G L E D  VOTES*

B a l l o t  V o t e s  C h a l l e n g e s  C h a n g e  T o t a l  V o t e
C a t e g o r y  Challencred A c c e p t e d Per B a l l o t C h a n c e

A b s e n t e e
V o t e r  O a t h 14 3 B: -. 6 1 8 3 B: - 1 . 8 5 5
D e f e c t s F: -.3817 F: - 1 . 1 4 5

P o s t - E l e c t i o n 20 in- 0 B: - . 6 3 0 2 B: 0
A f f i d a v i t s p e r s o n F: -.3698 F: 0
D e m o n s t r a t i n g
N o n - r e s i d e n c y 1 a b s e n t e e  0 B: -.6 1 8 3 B: 0

F: - . 3 8 1 7 F: 0

P o s t a l  B o x e s 4 a b s e n t e e  0 B: - . 6 1 8 3 B: 0
F: -. 3 8 1 7 F: 0

n/ in- 0 B: - . 6 3 0 2 B: 0
p e r s o n F: -.3698 F: 0

N o  W r r n e s s 1 i 3: -. 6 1 2 3 n • —- • - . 6 1 8 3
F: -.3817 F: - . 3 8 1 7

U n d a t e d 3 3 B: -.6183 B: - 1 . 8 5 5
W i t n e s s ' F: -.3 8 1 7 F: - 1 . 1 4 5

T w o  W i t n e s s 25 0 B: -. 6 1 8 3 B: 0
D a t e s F: -. 3 8 1 7 F: 0

P c s t - E l e c t i o n 4 0 B: - . 6 1 8 3 B: 0
D a y  3 a l l o t s F: -.3817 F: 0

U n r e g i s t e r e d 1 1 B: - . 6 1 8 3 B: - . 6 1 8 3
V o t e r F: -. 3 8 1 7 F: - . 3 8 1 7

N o  V o t e r 1 1 B: - . 6 1 8 3 B: - . 6 1 8 3
S i g n a t u r e F: -. 3 8 1 7 F: - . 3 8 1 7

T O T A L 9 Bra d l e y : - 5 . 5 6 5
F i n k e l s t e i n :  - 3 . 4 3 5

m

* a p p l y i n g  t h e  f o r mula p r e s c r i b e d  in H a m m o n d  v. Hickel, 588 
P . 2d 256, 2 6 0 (Alaska 1978).



A P P E N D I X  C
F I N D I N G S  O N  B R A D L E Y ' S  C H A L L E N G E S  TO D I R E C T O R ' S  D E C I S I O N S

N O T  T O  C O U N T  V O T E S

V o t e s  I m p r o p -  
e r l y  S t r i c k e n ?

I. A B S E N T E E  B A L L O T S  N O T  S I G N E D (15) NO

II. S P E C I A L  A D V A N C E D  O V E R S E A S  B A L L O T S (3) NO

III. R e s u l t s  of E l e c t i o n  A f t e r  S p e c i a l  M a s t e r ' s  F i n d i n g s  on 
I n t e r v e n o r  B r a d l e y ' s  C h a l l e n g e s :  U n a f f e c t e d



#
A P P E N D I X  D 

S U M M A R Y  O F  E F F E C T  ON V O T E  T O T A L S  A F T E R  

S P E C I A L  M A S T E R ' S  F I N D I N G S

I. R e s u l t s  of E l e c t i o n  A f t e r  S p e c i a l  M a s t e r ' s  F i n d i n g s  on 
S e g r e g a t e d  V o t e s  (See A p p e n d i x  A)

B r a d l e y .......................................................... 3560
F i n k e l s t e i n ..................................................... 355 4

II. P r o p o r t i o n a t e  I m p a c t  U s i n g  H a m m o n d  v. H i c k e l  F o r m u l a
A f t e r  S p e c i a l  M a s t e r ' s  F i n d i n g s  on C o m m i n g l e d  V o t e s

A. R e s u l t s  of P r o p o r t i o n a t e  R e d u c t i o n  b y  D i r e c t o r  of 
E l e c t i o n s  (See F i n k e l s t e i n  Ex. 1)
B r a d l e y ................................................... 3 5 4 7.98
F i n k e l s t e i n .............................................. 3 5 4 4 . 0 2
M a r g i n ..........................................................3.96

B. A d j u s t m e n t  to T o t a l  V o t e  C o u n t  d u e  to F i n d i n g s  o n  
S e g r e g a t e d  V o t e  T o t a l s
B r a d l e y . ............................. ....................  3544 .98
F i n k e l s t e i n .............................................. 35 44 . 02

C. R e s u l t s  of A d d i t i o n a l  P r o p o r t i o n a t e  R e d u c t i o n  b y  
S p e c i a l  M a s t e r  (See A p p e n d i c e s  B a n d  C)

B r a d l e y ..........3544 . 9 8
- 5 . 5 6 5  S p e c i a l  M a s t e r ' s  F i n d i n g s

3 5 3 9 . 4 1 5  N e t

F i n k e l s t e i n . ...35 44. 02
- 3 . 4 3 5  S p e c i a l  M a s t e r ' s  F i n d i n g s

3 5 4 0 . 5 8 5  N e t

N E W  M A R G I N  B E T W E E N  C A N D I D A T E S  
(in F i n k e l s t e i n 's favor)

1 . 1 7



I N  THE  SUPREM E  COURT  O F  THE S T A T E  O F  A LA SK A JA N  1 1 1989
D A V I D  F I N K E L S T E I N CUM.

A p p e l l a n t ,

v.

S A N D R A  ST O U T ,  D i r e c t o r  o f  the 
A l a s k a  D i v i s i o n  o f  E l e c t i o n s ,  
a n d  S T E P H E N  A. M c A L P I N E ,

0 R P E R
1

L i e u t e n a n t  G o v e r n o r  o f  A l a s k a

A p p e l l e e s No. S - 3 1 0 7

• a n d  ))
W.E. "BRAD" B R A D L E Y ,  ))

A p p e l l e e /  )
I n t e r v e n o r .  )

B e f o r e :  M a t t h e w s ,  C h i e f  J u s t i c e ,  R a b i n o w i t z ,
Eu r k e ,  C o m p t o n ,  a n d  Moore, J u s t i c e s .  
[ R a b i n o w i t z ,  J u s t i c e ,  a n d  M o o r e ,  J u s t i c e ,  
d i s s e n t i n g . j

I. I N T R O D U C T I O N  

T h i s  is a n  e l e c t i o n  r e c o u n t  a p p e a l  b r o u g h t  p u r s u a n t  to

AS 1 5 . 2 0 . 5 1 0 ( 2 ) .  T h i s  c o u r t  r e f e r r e d  the a p p e a l  to the H o n o r a b l e  

J o a n  M. K a t z  o f  the S u p e r i o r  C o u r t  as a S p e c i a l  M a s t e r  o n  D e c e m­

b e r  8, 1988. J u d g e  K a t z  f i l e d  h e r  r e p o r t  o n  J a n u a r y  5, 1989,

T h e  r e p o r t  c o n t a i n s  a d e t a i l e d  a n a l y s i s  o f  t h e  c h a l l e n g e s  f r o m  

al l  p a r t i e s  and o f  the e v i d e n c e  s u b m i t t e d  in c o n n e c t i o n  w i t h  the

1. A n  o p i n i o n ,  a n d  p a r t i a l  d i s s e n t i n g  o p i n i o n s ,  w i l l
follow.$



m

c h a l l e n g e s .  T h e  f o l l o w i n g  i n t r o d u c t i o n  c o n t a i n e d  in t h e  r e p o r t  

s e t s  the c o n t e x t  o f  this casei

I n  the g e n e r a l  e l e c t i o n  of  N o v e m b e r  8 ,
1988, D a v i d  F i n k e l s t e i n  a n d  W . E .  "Br a d "
B r a d l e y  v i e d  for S e a t  A  i n  H o u s e  D i s t r i c t  13.
A f t e r  t h e  e l e c t i o n ,  F i n k e l s t e i n  w a s  c e r t i f i e d  
b y  a p p e l l e e  St o u t ,  D i r e c t o r  o f  t h e  D i v i s i o n  
o f  E l e c t i o n s ,  to be t h e  w i n n e r  of  t h a t  race,
T h e  c o u n t  w a s  3 , 5 4 9  t o  3,546.

A t  B r a d l e y ' s  r e q u e s t ,  a r e c o u n t  w a s  c o n­
d u c t e d  o n  D e c e m b e r  1 a n d  2, 1988. B a s e d  o n  
th e  r e c o u n t ,  S t o u t  c e r t i f i e d  t h a t  B r a d l e y  h a d  
d e f e a t e d  F i n k e l s t e i n  3 , 5 6 3  to 3, 5 5 4 ,  a ni n e  
v o t e  m a r g i n .

I n  the c o u r s e  of  the r e c o u n t ,  S t o u t  d e­
t e r m i n e d  t h a t  26 v o t e s  h a d  b e e n  i m p r o p e r l y  
c o u n t e d .  F i n k e l s t e i n  Ex. 1. T h e  b a l l o t s  h a d  
b e e n  c o m m i n g l e d ,  r e n d e r i n g  it  i m p o s s i b l e  to 
a s c e r t a i n  for w h o m  t h e y  h a d  b e e n  c a s t .  B a s e d  
o n  t h e  f o r m u l a  set f o r t h  in H a m m o n d  v._
H i c k e l , 588 P . 2d 256 ( A l a s k a  1978), c e r t . 
d e n i e d , 441 U.S. 907 (1979), S t o u t  p r o p o r­
t i o n a t e l y  r e d u c e d  B r a d l e y ' s  v o t e  t o t a l  b y  
1 5 . 0 2  v o t e s  a n d  F i n k e l s t e i n ' s  t o t a l  b y  9. 9 8  
v o t e s .  T h e s e  r e d u c t i o n s  r e s u l t e d  o n l y  in 
n a r r o w i n g  t h e  g a p  b e t w e e n  the c a n d i d a t e s  to 
3. 9 6  v o t e s .  H a v i n g  d e t e r m i n e d  t h a t  t h e  o u t­
c o m e  o f  the e l e c t i o n  w o u l d  n o t  h a v e  b e e n  d i f­
f e r e n t  b a s e d  on t h e  r e j e c t e d  b a l l o t s ,  S t o u t  
c e r t i f i e d  t h e  e l e c t i o n  r e s u l t s  p r e m i s e d  o n  
the r e c o u n t  t o t a l s  d e m o n s t r a t i n g  B r a d l e y  to 
b e  the p r e v a i l i n g  c a n d i d a t e  b y  n i n e  v o t e s .

J u d g e  K a t z  c o n c l u d e d  t h a t  b e c a u s e  o f  v a r i o u s  e r r o r s  r e l a t i n g  to

t h e  c o u n t i n g  o f  b a l l o t s ,  t h e  e l e c t i o n  s h o u l d  b e  set a s i d e  a n d  a

n e w  e l e c t i o n  h e l d .  As  e x p l a i n e d  h e r e i n ,  w e  c o n c l u d e  t h a t  a n e w

2. W e  e x p r e s s  o u r  g r a t i t u d e  to J u d g e  K a t z  for h e r  
t h o u g h t f u l  a n d  e x p e d i t i o u s  r e p o r t ,

- 2 -



p  - o

e l e c t i o n  m a y  be n e c e s s a r y  d e p e n d i n g  o n  the c o u n t  o f  n i n e

3
i l l e g a l l y  c a s t  a b s e n t e e  b a l l o t s  w h i c h  w e r e  n o t  c o m m i n g l e d  a n d  on

th e  p r e c i s e  p r o p o r t i o n a t e  r e d u c t i o n  f o r m u l a  e m p l o y e d  b y  the 

4
D i r e c t o r .  F o r  e a s e  o f  r e f e r e n c e  we w i l l  a d o p t  t h e  same 

n u m b e r i n g  s y s t e m  a n d  t e r m i n o l o g y  e m p l o y e d  in t h e  M a s t e r ' s  R e p o r t .

II. S P E C I F I C  B A L L O T  C H A L L E N G E S

A. A p p e l l a n t ' s  C h a l l e n g e s

1. A b s e n t e e  b a l l o t  e n v e l o p e  
o a t h s  s u g g e s t i n g  no 

p e r m a n e n t  A l a s k a n  r e s i d e n c e

F i n k e l s t e i n  c h a l l e n g e d  f o u r t e e n  a b s e n t e e  b a l l o t s  in 

th i s  g r o u p .  J u d g e  K a t z  a c c e p t e d  t h e  c h a l l e n g e s  i n  t h r e e  c a s e s  

a n d  r e j e c t e d  the o t h e r  e l e v e n .  A  m a j o r i t y  o f  the c o u r t  is o f  the 

v i e w  t h a t  n o n e  o f  the c h a l l e n g e s  s h o u l d  h a v e  b e e n  a c c e p t e d .  

T h e r e  w a s  s u f f i c i e n t  e v i d e n c e  in e a c h  c a s e  so  t h a t  t h e  v o t e r ' s  

i n t e n t  to i n d i c a t e  a n e w  l e g a l  r e s i d e n c e  o u t s i d e  o f  t h e  d i s t r i c t  

w a s  u n c l e a r .  I n  t h e  a b s e n c e  of a c l e a r  e x p r e s s i o n  of  i n t e n t  to 

c h a n g e  a l e g a l  r e s i d e n c e  t h e  r e s i d e n c e  c a n n o t  b e  c o n s i d e r e d  to 

h a v e  b e e n  c h a n g e d .  F i s c h e r  v. S t o u t , 741 P . 2d 217, 2 2 2 - 2 3  ( A l a s­

ka  1987) .

3. See p a r t  I I . A . 7., i n f r a .



2. P o a t - e l e c t i o n  a f f i d a v i t s  
d e m o n s t r a t i n g  n o n - r e s i d e n c y

A f t e r  the e l e c t i o n  a n d  the r e c o u n t ,  t w e n t y - o n e  v o t e r s  

s i g n e d  r e g i s t r a t i o n  a f f i d a v i t s  s t a t i n g  that t h e y  w e r e  n o t  r e s i­

de n t s  o f  t h e  d i s t r i c t  at t h e  ti m e  o f  the e l e c t i o n .  T h e  D i r e c t o r  

of E l e c t i o n s  had c o u n t e d  t h e  v o t e s  o f  t h e s e  i n d i v i d u a l s  a n d  t h e y  

h a v e  b e e n  c o m m i n g l e d .  J u d g e  K a t z  d e c l i n e d  to a p p l y  t h e  

p r o p o r t i o n a t e  r e d u c t i o n  f o r m u l a  s e t  o u t  in H a m m o n d  v. H i c k e l , 588 

P . 2d 256, 260 (Alaska 1978), c e r t , d e n i e d , 441 U.S. 907 (1979) to 

t h e s e  v o t e s .  W e  a g r e e  w i t h  t h i s  c o n c l u s i o n .  In o u r  v i e w ,  t h i s  

o b j e c t i o n  w a s  u n t i m e l y  as it w a s  r a i s e d  a f t e r  t h e  r e c o u n t  w a s  

c o n c l u d e d .

3. M i l i t a r y  p o s t  o f f i c e  
b o x  "residences**

E l e v e n  c h a l l e n g e s  w e r e  c o n s i d e r e d  u n d e r  t h i s  c a t e g o r y .  

A l l  o f 't h e  c h a l l e n g e s  w e r e  r e j e c t e d  b y  J u d g e  K atz. W e  c o n c u r .

4. A b s e n t e e  b a l l o t  
l a c k i n g  w i t n e s s  s i g n a t u r e

O n e  c h a l l e n g e  w a s  m a d e  u n d e r  this c a t e g o r y  w h i c h  w a s  

a c c e p t e d  b y  J u d g e  Katz. O n  t h e  p l a c e  for the s i g n a t u r e  o f  the 

w i t n e s s ,  w i t h  r e s p e c t  to t h i s  a b s e n t e e  b a l l o t ,  t h e r e  is o n l y  a 

p o s t m a r k ,  w i t h  n o  s i g n a t u r e .  W e  a g r e e  w i t h  J u d g e  K a t z  t h a t  t h i s  

b a l l o t  s h o u l d  not h a v e  b e e n’ c o u n t e d .
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5. U n d a t e d  w i t n e s s  s i g n a t u r e s

T h r e e  i n d i v i d u a l s  c a s t  a b s e n t e e  b a l l o t s  o n  w h i c h  the

a t t e s t i n g  o f f i c i a l  d i d  n o t  d a t e  h i s  o r  h e r  s i g n a t u r e .  J u d g e  K a t 2 

a c c e p t e d  t h e s e  three c h a l l e n g e s .  W e  d i s a g r e e .  T h e  a t t e s t i n g  

o f f i c i a l  w i t n e s s  is r e q u i r e d  to d a t e  his or h e r  s i g n a t u r e .  AS 

15.20.081 (d). However, we h a v e  h e l d  t h a t  th i s  r e q u i r e m e n t  is 

d i r e c t o r y  r a t h e r  t h a n  m a n d a t o r y  a n d  d o e s  n o t  r e q u i r e  i n v a l i d a t i o n  

o f  the b a l l o t  so l o n g  as t h e  b a l l o t  in q u e s t i o n  is c a s t  o n  or 

b e f o r e  e l e c t i o n  day. H a m m o n d  v. H i c k e l , 588 P . 2d 256, 269 ( A l a s­

ka 1978), c e r t , d e n i e d , 441 U.S. 907 (1979). T h e  b u r d e n  o f

p r o v i n g  b a l l o t  i l l e g a l i t y  in g e n e r a l  and p a r t i c u l a r l y  t h a t  the 

b a l l o t  in q u e s t i o n  was n o t  c a s t  o n  o r  b e f o r e  e l e c t i o n  d a y  is on  

the c h a l l e n g e r .  Th i s  b u r d e n  was n o t  c a r r i e d  as a l l  t h r e e  b a l l o t s

we r e  r e c e i v e d  b y  the D i v i s i o n  o f  E l e c t i o n s  p r i o r  t o  the e l e c t i o n .

A l a s k a  S t a t u t e  1 5 . 2 0 . 0 8 1 ( d )  a l s o  r e q u i r e s  v o t i n g  in the

p r e s e n c e  o f  t h e  a t t e s t i n g  w i t n e s s .  W h i l e  a m a j o r i t y  o f  the c o u r t  

a g r e e s  w i t h  J u d g e  Katz t h a t  t h i s  r e q u i r e m e n t  is m a n d a t o r y  r a t h e r  

than d i r e c t o r y ,  it is o u r  v i e w  t h a t  F i n k e l s t e i n  d i d  n o t  c a r r y  h i s  

b u r d e n  o f  s h o w i n g  a v i o l a t i o n  o f  t h i s  r e q u i r e m e n t .

6. I n c o m p l e t e  v o t e r  s i g n a t u r e

O n e  v o t e r  m a d e  a h a n d  w r i t t e n  m a r k  w h i c h  a p p e a r s  to b e  

the b e g i n n i n g  o f  a "K" in the v o t e r  s i g n a t u r e  b l a n k  o f  the v o t e r  

o a t h  on t h e  b a c k  of  the a b s e n t e e  b a l l o t .  A q u a l i f i e d  a t t e s t i n g  

o f f i c i a l  w i t n e s s  a t t e s t e d  t h a t  t h e  o a t h  w a s  s u b s c r i b e d  a n d  s w o r n



to b e f o r e  the w i t n e s s .  J u dge Katz r u l e d  that this was not a s i g­

na t u r e  as r e q u i r e d  b y  AS 1 5 . 2 0 . 0 8 1  (d). She thus a c c e p t e d  the 

c h a l l e n g e  m a d e  b y  F i n k e l s t e i n .  We  d i s a g r e e .  T h e  m a r k  c o u l d  be 

l e g a l l y  s u f f i c i e n t  to serve as the v o t e r ' s  s i g n a t u r e  if th a t  w a a  

the v o t e r ' s  i n t e n t .  F i s c h e r  v. S t o u t , 741 P. 2d at 225 . S i n c e  

the v o t e r  o a t h  w a s  p r o p e r l y  a t t e s t e d  as s u b s c r i b e d  a n d  s w o r n  to, 

it ia t h e  v i e w  o f  a m a j o r i t y  o f  t h e  c o u r t  t h a t  it h a s  n o t  b e e n  

s h o w n  t h a t  t h e  m a r k  w a s  n o t  i n t e n d e d  b y  the v o t e r  to s e r v e  as his 

s i g n a t u r e .

7. D i f f e r e n t  w i t n e s s  d a t e s  

T h i r t y - t w o  v o t e r s  s u b m i t t e d  a b s e n t e e  b a l l o t s  w h i c h  h a d  

b e e n  w i t n e s s e d  b y  t w o  n o n - o f f i c i a l  w i t n e s s e s  o n  d i f f e r e n t  d a t e s .  

A l l  of  t h e s e  v o t e s  w e r e  c o u n t e d .  H o w e v e r ,  the D i v i s i o n  s e g r e g a t­

ed n i n e  o f  t h e  t o t a l  so that if t h e y  w e r e  c o u n t e d  i l l e g a l l y  the 

v o t e s  c a n  be  d i r e c t l y  deducted. T h e  r e m a i n i n g  t w e n t y - t h r e e  v o t e s  

h a v e  b e e n  c o m m i n g l e d .  J u d g e  Ka t z  r u l e d  t h a t  all t h i r t y - t w o  of  

t h e s e  v o t e s  w e r e  p r o p e r l y  c o unted. W e  d i s a g r e e  for t h e  r e a s o n s  

t h a t  follow.

a.

A l a s k a  S t a t u t e  1 5 . 2 0 . 0 8 1 ( d )  se t s  o u t  the p r o c e d u r e s  for 

v o t i n g  a b s e n t e e  b y  m a i l .  In r e l e v a n t  part, t h a t  s e c t i o n  p r o ­

v i d e s  :

U p o n  r e c e i p t  of  an a b s e n t e e  b a l l o t  by  m a i l ,  
t h e  v o t e r ,  in the p r e s e n c e  o f  (an o f f i c i a l ]
. . . m a y  p r o c e e d  to m a r k  t h e  b a l l o t  in s e­
cret, to p l a c e  the b a l l o t  in the s m a l l
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e n v e l o p e ,  to p l a c e  the s m a l l  e n v e l o p e  in the 
l a r g e r  e n v e l o p e ,  a n d  to si g n  the v o t e r ' s  c e r­
ti f i c a t e  on the b a c k  o f  the l a r g e r  e n v e l o p e  
in the p r e s e n c e  of  an o f f i c i a l  l i s t e d  in thii 
s u b s e c t i o n  w h o  s h a l l  s i g n  as a t t e s t i n g  o f f i­
c i a l  and s h a l l  d a t e  t h e  s i g n a t u r e .  If none 
o f  the o f f i c i a l s  l i s t e d  in t h i s  s u b s e c t i o n  is 
r e a s o n a b l y  a c c e s s i b l e ,  a n  a b s e n t e e  v o t e r  
s h a l l  h a v e  the b a l l o t  w i t n e s s e d  by two p e r­
so n s  o v e r  the age o f  18 y e a r s  . . . .

I n  F i s c h e r  v. S t o u t , we i n t e r p r e t e d  t h i s  s e c t i o n  to

m e a n  t h a t  the two n o n - o f f i c i a l  w i t n e s s e s  m u s t  b e  p r e s e n t  w h e n  the

v o t e r  s i g n s  the v o t e r ' s  cert ficate. W e  stat e d :

A S  15. 20.081 (d) ahc. 6 A A C  25.110(a) s p e c i f y  
the c l a s s e s  of  p e r s o n s  a u t h o r i z e d  to s e r v e  as 
a n  a t t e s t i n g  o f f i c e r .  If n o  a p p r o p r i a t e  o f­
fi c e r  is a v a i l a b l e ,  t h e  v o t e r  m a y  s i g n  the 
v o t e r ' s  c e r t i f i c a t e  in the p r e s e n c e  of  two 
p e r s o n s  o v e r  the a g e  o f  18 y e a r s  a n d  ha v e  
t h o s e  t w o  w i t n e s s e s  s i g n  t h e  a t t e s t a t i o n  
form.

741 P . 2d a t  223 (emphasis a d d e d ,  f o o t n o t e  o m i t t e d ) .  T h u s ,  we 

i n t e r p r e t e d  t h e  s t a t u t e  to m e a n  t h a t  the r o l e  o f  the two 

n o n - o f f i c i a l  w i t n e s s e s  w a s  the sa m e  as the f u n c t i o n  o f  the at^ 

t e s t i n g  o f f i c i a l  w i t n e s s  set f o r t h  in the statute.

O n e  p u r p o s e  o f  this s t a t u t e  is to i n s u r e  t h a t  the b a l­

lot w a s  m a r k e d  b y  the vo t e r ,  a n d  n o t  s o m e o n e  else, in c i r c u m­

s t a n c e s  f r e e  f r o m  c o e r c i o n .  T h e  M i s s i s s i p p i  S u p r e m e  C o u r t  has 

s a i d  c o n c e r n i n g  a s i m i l a r  r e q u i r e m e n t :

T h e  c e r t i f i c a t e  . . .  in a d d i t i o n  to 
c e r t i f y i n g  t h a t  the v o t e r  e x e c u t e d  the 
a f f i d a v i t ,  c e r t i f i e s  the v o t e r  f i r s t  e x­
h i b i t e d  a b l a n k  b a l l o t  w h i c h  w a s  n o t  m a r k e d  
o r  v o t e d  b e f o r e  it w a s  e x h i b i t e d  to the w i t­
ness, and t h a t  the v o t e r  t h e n  r e t i r e d  o u t  of  
t h e  w i t n e s s '  p r e s e n c e  b u t  w i t h i n  his s i g h t  so 
t h a t  he c o u l d  see t h a t  he v o t e d  but not h o w
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h e  voted, that no one was p r e s e n t  as he 
m a r k e d  his ball o t ,  that the v o t e r  w a s  not 
s o l i c i t e d  or a d v i s e d  in v o t i n g ,  and finally, 
t h a t  a f t e r  m a k i n g  his b a l l o t  in s e c r e t ,  the 
v o t e r  p l a c e d  it in the e n v e l o p e ,  c l o s e d  and 
s e a l e d  the e n v e l o p e  in the c e r t i f y i n g  o f f i­
ce r ' s  p r e s e n c e ,  and t h e n  s i g n e d  a n d  m a d e  a f­
f i d a v i t  to the f irst c e r t i f i c a t e .

It is thus c l e a r  t h a t  the L e g i s l a t u r e  i n t e n d­
ed  b o t h  s i g n a t u r e s  t o  b e  on the e n v e l o p e  b e­
c a u s e  t h e r e  w e r e  s u b s e q u e n t  r e q u i r e m e n t s  to 
b e s t  e n s u r e  the i n t e g r i t y  of an a b s e n t e e  b a l­
lot.

F o u c h e  v. R a g l a n d , 424 S o . 2d 559, 561 (Miss. 1982).

S i n c e  one o b j e c t i v e  is to i n s u r e  t h a t  the v o t e r  m a r k

his or h e r  o w n  b a l l o t  and t h a t  the v o t e  be u n c o e r c e d ,  it w o u l d  

m a k e  no s e n s e  to r e q u i r e  s e c r e t  v o t i n g  in the p r e s e n c e  of a n  o f ­

ficial, w h i l e  w a i v i n g  the p r e s e n c e  r e q u i r e m e n t  w h e n  two

n o n - o f f i c i a l  w i t n e s s e s  are used.

T h e  l e g i s l a t i v e  h i s t o r y  of the p r e s e n t  sta t u t e ,  AS 

1 5 . 2 0 . 0 8 1 ( d ) ,  c o n f i r m s  the v i e w  th a t  the b a l l o t  is to b e  v o t e d  in 

the p r e s e n c e  o f  e i t h e r  an a t t e s t i n g  o f f i c i a l  o r  two n o n - o f f i c i a l  

w i t n e s s e s .  P r i o r  to 1980, the p r e d e c e s s o r  s e c t i o n  to A S  

1 5 . 2 0 . 0 8 1 ( d )  r e q u i r e d  o n l y  one a t t e s t i n g  w i t n e s s  w h o  ne e d  n o t  be

an o f f i c i a l .  T h e  s t a t u t e  was, h o w e v e r ,  c l e a r  t h a t  v o t i n g  h a d  to

5
take p l a c e  in the p r e s e n c e  of t h e  a t t e s t i n g  w i t n e s s .  F o l l o w i n g

5. T h e  fo r m e r  s t a t u t e ,  AS 1 5 , 2 0 . 1 5 0 ,  r e a d  as f o l l o w s :

C A S T I N G  VO T E  BY P E R S O N A L  R E P R E S E N T A T I V E  O R  BY 
M A I L .  Up o n  r e c e i p t  of  an a b s e n t e e  b a l l o t

( F o o tnote C o n t i n u e d )



o u r  d e c i s i o n  in H a m m o n d  v. H i c k e l  the l e g i s l a t u r e  a m e n d e d  the 

s t a t u t e ,  e n a c t i n g  AS 1 5 . 2 0 . 0 8 1 ( d )  in its p r e s e n t  form. The l e g­

i s l a t i v e  c o m m i t t e e  m e m o  a c c o m p a n y i n g  the a m e n d m e n t  saidi

R e q u i r e s  a p e r s o n  a u t h o r i z e d  to a d m i n i s t e r  an 
o a t h  to w i t n e s s  the s i g n a t u r e  o n  an a b s e n t e e  
b a l l o t .  In the i n s t a n c e  that a q u a l i f i e d
o f f i c i a l  is not a v a i l a b l e ,  two p e r s o n s  may
w i t n e s s  the s i g n a t u r e ,

A l a s k a  S t a t e  S e n a t e ,  S p e c i a l  C o m m i t t e e  on E l e c t o r a l  R e f orm, D o c u­

m e n t  d a t e d  A p r i l  23, 1980 ( s e c t i o n  b y  s e c t i o n  a n a l y s i s ) .  T h e r e  

are two c o n c l u s i o n s  to b e  d r a w n  from this c o m m e n t .  T h e  f i r s t  is 

t h a t  t h e r e  w a s  no i n t e n t  to c h a n g e  t h e  r e q u i r e m e n t  of  v o t i n g  in 

th e  p r e s e n c e  o f  an a t t e s t o r .  H a d  t h e r e  b e e n  s u c h  an i n t e n t  it 

w o u l d  h a v e  b e e n  m e n t i o n e d .  S e c o n d ,  the two n o n - o f f i c i a l  w i t n e s s­

es w e r e  r e g a r d e d  as a s u b s t i t u t e  for the a t t e s t i n g  o f f i c i a l  w i t ­

ness, if o n e  w a s  n o t  a v a i l a b l e .  W h a t  w a s  to o c c u r  b e f o r e  the

(F o o t n o t e  C o n t i n u e d )

t h r o u g h  a p e r s o n a l  r e p r e s e n t a t i v e  or  b y  m a i l ,  
the v o t e r ,  w h e t h e r  in or o u t s i d e  t h e  state, 
i n t h e  p r e s e n c e  o f  a n  a t t e s t i n g  w i t n e s s  w h o  is 
a t  l e a s t  18 y e a r s  o f  age, m a y  p r o c e e d  to m a r k  
t h e  b a l l o t  in s e c r e t ,  to  p l a c e  the b a l l o t  in 
t h e  s m a l l  b l a n k  e n v e l o p e ,  to p l a c e  the s m a l l  
e n v e l o p e  in the l a r g e r  e n v e l o p e  , and to s i g n  
t h e  v o t e r ' s  c e r t i f i c a t e  on the b a c k  of the 
l a r g e r  e n v e l o p e  in the p r e s e n c e  of the 
a b o v e - l i s t e d  o f f i c i a l  or d e s c r i b e d  p e r s o n s  
w h o  s h a l l  sign as a t t e s t i n g  w i t n e s s e s ,  The 
v o t e r  m a y  then r e t u r n  the b a l l o t  p r o p e r l y  
e n c l o s e d  in the e n v e l o p e s ,  b y  p e r s o n a l  
r e p r e s e n t a t i v e  to t h e  e l e c t i o n  o f f i c i a l  w h o  
p r o v i d e d  the b a l l o t  o r  by  t h e  m o s t  
e x p e d i t i o u s  m a i l  s e r v i c e ,  p o s t m a r k e d  not 
l a t e r  t h a n  the d a y  of  the e l e c t i o n ,  to the 
e l e c t i o n  s u p e r v i s o r  in his d i s t r i c t .



a t t e s t i n g  o f f i c i a l  w i t n e s s  or the two n o n - o f f i c i a l  w i t n e s s e s  was 

r e g a r d e d  as ide n t i c a l .

b.

H a v i n g  e s t a b l i s h e d  w h a t  the l a w  r e q u i r e s ,  the n e x t  s t e p  

is to d e t e r m i n e  w h e t h e r  it was c o m p l i e d  with. In the c a s e  o f  the 

t h i r t y - t w o  b a l l o t s  c o n t a i n i n g  w i t n e s s  s i g n a t u r e s  s u b s c r i b e d  on 

d i f f e r e n t  d a t e s ,  it c a n  be sa i d  w i t h  a h i g h  d e g r e e  o f  c o n f i d e n c e  

t h a t  the v o t e r  d i d  not m a r k  the b a l l o t ,  p l a c e  it in the s m a l l  

e n v e l o p e ,  p l a c e  the small e n v e l o p e  in the l a r g e r  e n v e l o p e  and 

sign the v o t e r  c e r t i f i c a t e  on  the b a c k  o f  t h e  l a r g e r  e n v e l o p e  in 

the p r e s e n c e  of b o t h  n o n - o f f i c i a l  w i t n e s s e s .  I f  t h i s  h a d  b e e n  

done, the d a t e s  f o l l o w i n g  t h e  w i t n e s s e s  s i g n a t u r e s  w o u l d  b e  c o n­

sistent, T h us, the c e r t i f i c a t e s  t h e m s e l v e s  r e b u t  the p r e s u m p t i o n  

o f  r e g u l a r i t y  and d e m o n s t r a t e  n o n - c o m p l i a n c e  w i t h  the law.

c.

T h e  n e x t  q u e s t i o n  is w h e t h e r  the d i r e c t o r  p r o p e r l y  

c o u n t e d  t h e s e  a b s e n t e e  b a l l o t s  e v e n  t h o u g h  t h e y  w e r e  n o t  c a s t  in 

the p r e s e n c e  o f  the n o n - o f f i c i a l  w i t n e s s e s .

A l a s k a  S t a t u t e  1 5 . 2 0 . 2 0 3  r e q u i r e s  the d i s t r i c t  a b s e n t e e  

c o u n t i n g  b o a r d  to e x a m i n e  e a c h  a b s e n t e e  b a l l o t  e n v e l o p e  to d e t e r­

m i n e  w h e t h e r  the a b s e n t e e  b a l l o t  h a s  b e e n  p r o p e r l y  c a st. P a r t  

(b) o f  the s t a t u t e  p r o v i d e s  as follows;

(b) A n  a b s e n t e e  b a l l o t  m a y  n o t  b e  c o u n t e d  if
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(1) the voter h a s  f a i l e d  to p r o p e r l y  exec u t e  
the certificate;
(2) an official o r  the w i t n e s s e s  a u t h o r i z e d  
b y  law to attest t h e  v o t e r ' s  c e r t i f i c a t e  fail 
to e x e c u t e  the c e r t i f i c a t e ;
(3) the ballot is n o t  a t t e s t e d  on  or before 
the d a t e  of the e l e c t i o n ;
(4) the ballot, i f  p o s t m a r k e d ,  is not post-* 
m a r k e d  o n  or b e f o r e  the d a t e  o f  the election; 
o r
(5) a f t e r  the day o f  e l e c t i o n ,  the b a l l o t  was 
d e l i v e r e d  by a m e a n s  o t h e r  t h a n  mail.

T h e  c o n d i t i o n s  s e t  o u t  in this s t a t u t e  are not e x c l u ­

sive. In  W i l l i s  v. T h o m a s , 600 P . 2d 1079, 1083 n.9 (Alaska 1 979) 

we q u o t e d  the f o l l o w i n g  l a n g u a g e  f r o m  C a r r  v. T h o m a s , 586 P. 2d 

622, 626 (Alaska 1978), w h i c h  i n  t u r n  q u o t e d  Ri c h  v. W a l k e r , 374

S.W.-2d 476 , 478 (1964) as f o l l o w s :

A l l  p r o v i s i o n s  of  t h e  e l e c t i o n  l a w  a r e  m a n d a­
tory, if e n f o r c e m e n t  is s o u g h t  b e f o r e  e l e c­
tio n  in a direct p r o c e e d i n g  for t h a t  purpose; 
b u t  a f t e r  e l e c t i o n  a l l  s h o u l d  b e  h e l d  d i r e c­
tory  only, in s u p p o r t  o f  the r e s u l t ,  u n l e s s  
o f  a c h a r a c t e r  t o  a f f e c t  an o b s t r u c t i o n  to 
the free and i n t e l l i g e n t  c a s t i n g  o f  t h e  vote 
o r  to the a s c e r t a i n m e n t  o f  t h e  r e s u l t ,  or 
u n l e s s  the p r o v i s i o n s  a f f e c t  a n  e s s e n t i a l  
e l e m e n t  of the e l e c t i o n ,  o r  u n l e s s  it is e x­
p r e s s l y  declared b y  the s t a t u t e  t h a t  the p a r­
ti c u l a r  act is e s s e n t i a l  to the v a l i d i t y  of 
an e l e c t i o n ,  or t h a t  its o m i s s i o n  s h all r e n­
de r  it void.

T h e  r e q u i r e m e n t  o f  v o t i n g  in the p r e s e n c e  o f  t h e  

n o n - o f f i c i a l  w i t n e s s  is, to u s e  the t e r m s  of the l a nguage q u o t e d  

a b o v e ,  " o f  a c h a r a c t e r  to a f f e c t  an o b s t r u c t i o n  to the free a n d  

i n t e l l i g e n t  c a s t i n g  of the v o t e  . . . o r  to . . . affect a n  e s -  

s e n t i a l  e l e m e n t  o f  the e l e c t i o n  . . . ." As n o t e d  ear l i e r ,  A S  

1 5 . 2 0 . 0 8 1 ( d )  is d e s i g n e d  to i n s u r e  t h a t  the v o t e  c a s t  is t h a t  o f
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the e l e c t o r  and that it was c a s t  in c i r c u m s t a n c e s  fr e e  from c o e r ­

cion. M o r e o v e r ,  this r e q u i r e m e n t  p r o t e c t s  the i n t e g r i t y  of t h e  

b a l l e t  p r o c e s s  itself. N o n - c o m p l i a n c e  w i t h  the r e q u i r e m e n t s  o f  

A S  1 5 . 2 0 . 0 8 1 ( d )  risks the f r u s t r a t i o n  of t h e s e  f u n d a m e n t a l  p r i n ­

ci p l e s  .

In F i s c h e r  v. S t o u t , 7 4 1  ? . 2 d  217, 223, we noted t h a t  

s i g n i n g  in  the p r e s e n c e  of the a t t e s t o r  was a c o n d i t i o n  of b a l l o t  

v a l i d i t y :  "AS 15.20.081(d) p r o v i d e s  th a t  an a b s e n t e e  ballot w i l l  

b e  v a l i d  o n l y  if the ballot e n v e l o p e  is s i g n e d  b y  the v o t e r  i n  

the p r e s e n c e  o f  an a t t e s t i n g  o f f i c e r . "  T h i s  s t a t e m e n t  is d i c t u m .  

It  is, h o w e v e r ,  correct. B e c a u s e  the r e q u i r e m e n t s  of A S  

1 5 . 2 0 . 0 8 1 ( d )  s e r v e  b o t h  to p r o t e c t  the e s s e n c e  o f  free and i n t e l ­

li g e n t  v o t i n g  a n d  to s a f e g u a r d  t h e  i n t e g r i t y  o f  the ballot p r o ­

cess,  the r e q u i r e m e n t s  should b e  r e g a r d e d  as m a n d a t o r y .

D e s j o u r d y  v. Board o f  R e g i s t r a r s , 266 N . E . 2 d  672 (Ma. 

1971) is i n s t r u c t i v e .  There t w e n t y - t w o  a b s e n t e e  b a l l o t s  were n o t  

m a r k e d  in the p r e s e n c e  of a n o t a r y  as r e q u i r e d  b y  M a s s a c h u s e t t s  

l a w  a n d  t h e  b a l l o t  envel o p e s  w e r e  s i g n e d  b y  n o t a r i e s  outside t h e  

p r e s e n c e  o f  the v o t ers. Id. a t  676, 677, T h e  S u p r e m e  J u d i c i a l  

C o u r t  o f  M a s s a c h u s e t t s  h e l d  t h a t  t h e s e  b a l l o t s  s h o u l d  not h a v e  

b e e n  c o u n t e d :

T h e  p r o c e d u r e  f o l l o w e d  v i o l a t e d  (the a p p l i c a­
ble statute] which s e t s  up s i g n i f i c a n t  s a f e­
gu a r d s  to ensure t h a t  the b a l l o t  r e p r e s e n t s  
the w i l l  of the Voter. Its v i o l a t i o n  r e s u l t s  
in m o r e  th a n  simply a t e c h n i c a l  i r r e g u l a r i t y .
As t h e s e  b a l l o t s  s t a n d ,  w e  h a v e  no w a y  of 
k n o w i n g  w h e t h e r  th e y  w e r e  in f a c t  m a r k e d  by
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t h o s e  in w h o s e  n a mes they w e r e  r e c e i v e d  and 
cast.

266 N . E . 2 d  at 677 (citations o m i t t e d ) .

X i e b n e  v. A t w o o d , 604 P . 2d 123 , 133 (N.M. 1979) is

a n o t h e r  c a s e  w h e r e  a c o urt i n v a l i d a t e d  b a l l o t s  b e c a u s e  of

a t t e s t a t i o n  illeg a l i t y .  T h e r e  the o a t h s  on s e ven a b s e n t e e

b a l l o t s  w e r e  n o t a r i z e d  by the c o u n t y  clerk. The v o t e r s  were n o t

i n  the c l e r k ' s  p r e s e n c e  w h e n  th e y  s i g n e d  the d o c u m e n t s .  All o f  

th e  v o t e r s  t e s t i f i e d  that t h e y  w a n t e d  the c o u n t y  c l e r k  to 

n o t a r i z e  t h e i r  signa t u r e s .  I n  i n v a l i d a t i n g  the b allots, t h e  

c o u r t  s t a t e d ;

[A] s to the a f f i d a v i t s  in q u e s t i o n ,  s w e a r i n g  
to and s u b s c r i b i n g  by the v o t e r  and a t t e s t i n g  
to by  a n o t a r y  or o t h e r  o f f i c i a l  are not m e r e  
t e c h n i c a l i t i e s .  T h e  s t a t u t e s  p r e s c r i b i n g  
t h e s e  d u t i e s  are not s i m p l y  d i r e c t o r y .  The 
ac t s  c a l l e d  for are s i g n i f i c a n t  s a f e g u a r d s  
a g a i n s t  fraud and m i s t a k e ,  are n e c e s s a r y  to 
p r e s e r v e  the pu r i t y  o f  our e l e c t i o n s ,  a n d  are 
m a n d a t o r y  duties.

Id. a t  133.

In F u g a t e  v. M a y o r  a n d  C i t y  C o u n c i l  o f  T o w n  of C i t y  o f  

B u f f a l o , 348 P . 2d 76 (Wyo. 1959), t w e l v e  a b s e n t e e  b a l l o t  

a f f i d a v i t  f o rms w e r e  a t t e s t e d  t o  by an e l e c t i o n  o f f i c i a l  n o t  i n  

t h e  p r e s e n c e  o f  the affiants. _Id. a t  79. T h e s e  v o t e s  w e r e  h e l d  

t o  b e  i l l e g a l .  ^d. a t  85. S e e  a Iso M c C a v l t t  v. R e g i s t a r s  o f  

V o t e r s  of B r o c k t o n , 434 N . E . 2 d  620, 6289 (Mass. 1982) ( b a l l o t s

m a r k e d  o u t s i d e  p r e s e n c e  of -notary h e l d  invalid) .
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T h e  fact that the b a l l o t s  in the p r e s e n t  c a s e  w e r e  n o t  

c a s t  in t h e  p r e s e n c e  of two n o n - o f f i c i a l  w i t n e s s e s  is due in p a r t  

to the f a i l u r e  o f  the v o t e r  i n s t r u c t i o n s  on the v o t e r  o a t h  form 

to s t a t e  e x p l i c i t l y  the r e q u i r e m e n t  t h a t  the v o t e  be  c a s t  in the 

p r e s e n c e  o f  the w i t n e s s e s .  W e  h a v e  n o t e d  that e r r o r s  " s o l e l y  on 

the p a r t  o f  e l e c t i o n  o f f i c i a l s "  wi l l  not i n v a l i d a t e  b a l l o t s .  

W i l l i s  v. T h o m a s , 600 P . 2d 1079 , 1087 (Alaska 1979) ( r e g i s t e r e d  

v o t ers' n a m e s  not on voters' lists on  e l e c t i o n  day). See a l s o  

F i s c h e r  v. S t o u t , 741 P . 2d at 223, 224. T h a t  o b s e r v a t i o n ,  h o w e v­

er, w a s  n o t  m a d e  w h e r e  the o f f i c i a l  o m i s s i o n  c a u s e d  or 

c o n t r i b u t e d  to a v i o l a t i o n  o f  a m a n d a t o r y  r e q u i r e m e n t ,  a n d  we 

d e c l i n e  t o  e x t e n d  it to s u c h  cases. A v o t e r  w h o  has v o t e d  

I l l e g a l l y  h a s  an i n t e r e s t  in h a v i n g  his or h e r  v o t e  c o u n t e d ,  and 

t h a t  i n t e r e s t  s t a n d s  on a h i g h  level w h e r e  the s o u r c e  o f  the 

i l l e g a l i t y  lies wi t h  e l e c t i o n  o f f i c i a l s .  O n  t h e  o t h e r  h a n d ,  

w h e r e  t h e  v o t e  v i o l a t e s  p r o v i s i o n s  d e s i g n e d  to i n s u r e  the 

i n t e g r i t y  o'c the e l e c t o r a l  p rocess, the p u b l i c  has a s u p e r v e n i n g  

i n t e r e s t  - t h a t  of f u n d a m e n t a l l y  s o u n d  e l e c t i o n s  - w h i c h  is 

p r o t e c t e d  b y  n o t  c o u n t i n g  i l l e g a l  votes, r e g a r d l e s s  o f  the s o u r c e  

of t h e i r  i l l e g a l i t y .

8. B a l l o t s  w i t h o u t  p o s t m a r k s  

ozic-soHioe) r e c e i v e d  a f t e r  the e l e c t i o nIIH66 f’treiV •neaunf
w h i c h  w e r e  r e j e c t e d  by J u d g e  We  c o n c u r .
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9. U n r e g i s t e r e d  v o t e r

T h e  s t a t e  has c o n c e d e d  t h a t  the a b s e n t e e  b a l l o t  of the 

u n r e g i s t e r e d  v o t e r  in q u e s t i o n  s h o u l d  not h a v e  b e e n  c o u n t e d .  

J u d g e  K a t z  c o n c u r r e d  and a c c e p t e d  the c h a l l e n g e .  W e  c o n c u r  a - 

w e l l .

10. P u n c h m a r k  b a l l o t s

I n v o l v e d  he r e  a r e  c h a l l e n g e s  to f o u r t e e n  v o t e s  for

B r a d l e y  w h e r e  the p u n c h m a r k s  w e r e  p l a c e d  in the b o x e s  for b o t h

B r a d l e y  a n d  F i n k e l s t e i n .  J u d g e  Katz a c c e p t e d  t h ree of t h e s e

c h a l l e n g e s ,  n a m e l y  to b a l l o t s  29 , 20, and 30, J u d g e  K a t z  was

e v i d e n t l y  u n d e r  the i m p r e s s i o n  t h a t  b a l l o t  29 h a d  b e e n  c o u n t e d .  

W e  are a d v i s e d  b y  a l l  c o u n s e l  th a t  in fact it was n o t  c o u n t e d  and 

thus it s h o u l d  n o t  b e  s u b t r a c t e d  f r o m  B r a d l e y ' s  total. B a l l o t s  

20 and 30 w e r e  c a l l e d  b y  t h e  D i r e c t o r  for B r a d l e y .  J u d g e  K a tz, 

h o w e v e r ,  w a s  of  t h e  v i e w  t h a t  the voters' i n t e n t  c o u l d  n o t  be 

d e t e r m i n e d  from t h e  b a l l o t s .  W e  d i s a g r e e .  In o u r  v i e w  it is 

e v i d e n t  t h a t  the v o t i n g  m a c h i n e  was v o t i n g  l o w  a n d  that t h e

v o t e r s  in these c a s e s  i n t e n d e d  to v o t e  for B r a d l e y .

A  d i f f e r e n t  s i t u a t i o n  e x i s t s  w i t h  r e s p e c t  to b a l l o t  27, 

J u d g e  K a t z  r e c o m m e n d e d  t h a t  this v o t e  b e  a t t r i b u t e d  to B r a d l e y ,  

We  d i s a g r e e  and a c c e p t  F i n k e l s t e i n 's c h a l l e n g e .  T h e r e  is no c o n­

si s t e n t  p a t t e r n  o n  this b a l l o t  o f  the p u n c h m a r k s  b e i n g  e i t h e r  

h i g h  or  low. The i n t e n t  of  the v o t e r  c a n n o t  be d e t e r m i n e d .
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O n  all o t h e r  b a l l o t s  w i t h i n  this c a t e g o r y  we c o n c u r  

w i t h  the r e c o m m e n d a t i o n s  o f  J u d g e  Ka t z  w h i c h  u p h e l d  the D i r e c t o r .

B. I n t e r v e n o r ' s  C h a l l e n g e s

1. A b s e n t e e  b a l l o t s  
l a c k i n g  v o t e r  s i g n a t u r e s

B r a d l e y  c o n t e n d s  that f i f t e e n  a b s e n t e e  b a l l o t s  w h i c h  

w e r e  n o t  c o u n t e d  b e c a u s e  they w e r e  not s i g n e d  s h o u l d  h a v e  b e e n  

i n c l u d e d .  J u d g e  K a t z  h e l d  that the D i v i s i o n  w a s  c o r r e c t  in r e­

fus i n g  to  i n c l u d e  t h e s e  b a l l o t s .  We  concur.

2. S p e c i a l  o v e r s e a s  a b s e n t e e  b a l l o t s  

T h r e e  v o t e r s  s u b m i t t e d  s p e c i a l  a b s e n t e e  b a l l o t s  and 

l a t e r  m a i l e d  r e g u l a r  a b s e n t e e  b a l l o t s  w h i c h  for v a r i o u s  r e a s o n s  

w e r e  h e l d  i n v a l i d .  B r a d l e y  a r g u e s  t h a t  u n d e r  t h e s e  c i r c u m s t a n c e s  

the o r i g i n a l  s p e c i a l  b a l l o t s  o f  t h e s e  v o t e r s  s h o u l d  h a v e  b e e n  

c o u n t e d .  T h e  D i v i s i o n  d i s a g r e e d  a n d  J u d g e  K a t z  r e c o m m e n d e d  t h a t  

the d e c i s i o n  o f  t h e  D i v i s i o n  be u p h e l d .  W e  c o n c u r .

3. P r o p o r t i o n a t e  F o r m u l a  

In o r d e r  to d e t e r m i n e  w h e t h e r  the e r r o r s  in c o u n t i n g  c o m m i n g l e d  

b a l l o t s  m i g h t  h a v e  a f f e c t e d  the e l e c t i o n ,  a p r o p o r t i o n a t e  f o r m u l a  

w a s  e m p l o y e d .  S e e  H a m m o n d  v. H i c k e l , 588 P . 2d 256, 260, c e r t . 

d e n i e d , 441 U.S. 'iOl (1979). B r a d l e y  c o n t e n d s  t h a t  the f o r m u l a  

was n o t  s t r i c t l y  p r o p o r t i o n a l  b e c a u s e  it f a i l e d  to i n c l u d e  

b a l l o t s  w h i c h  w e r e  c a s t  for w r i t e - i n  c a n d i d a t e s  or w h i c h  w e r e  

b l a n k  w i t h  r e s p e c t  to the
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£  F i n k e X a t e i n - B r a d l e y  race, w e  a g r e e  t h a t  the p r i n c i p l e  e s p o u s e d

by  B r a d l e y  is c o r r e c t .  W e  are, h o w e v e r ,  u n c e r t a i n  as to w h a t  the 

p r e c i s e  r a t i o  is w h i c h  r e s u l t s  f r o m  a p p l i c a t i o n  o f  this p r i n c i­

ple. T h a t  s h o u l d  be  d e t e r m i n e d  by the D i r e c t o r  on  remand.

I I I .  CONCLUSION
T h e  D i r e c t o r  c e r t i f i e d  th a t  B r a d l e y  had d e f e a t e d  

F i n k e l s t e i n  by n i n e  v o t e s ,  3,563 to 3,554. W e  h a v e  a c c e p t e d  o n e  

c h a l l e n g e  w h i c h  r e d u c e s  B r a d l e y ' s  t o t a l  to 3 , 5 6 2  v o t e s  (part 

II i A . 1 0 .  o f  this o r d e r ,  b a l l o t  27). T h e r e  w e r e  f i f t y - o n e  i l l e g a l  

b a l l o t s  w h i c h  w e r e  c o u n t e d  a n d  c o m m i n g l e d .  ( T w e n t y - s i x  f o u n d  by 

the D i r e c t o r ,  t w e n t y - t h r e e  in a c c o r d  w i t h  p a r t  I I . A . 7. o f  this 

order, a n d  o n e  e a c h  for p a r t s  I I . A . 4. a n d  I I . A . 9.) In a d d i t i o n ,  

t here w e r e  n i n e  i l l e g a l  b a l l o t s  w h i c h  w e r e  c o u n t e d  b u t  not c o m­

m i n g l e d .  (Part I I . A . 7.)

T h i s  c a s e  is RE.MANDED to the D i r e c t o r  w i t h  the f o l l o w­

ing i n s t r u c t i o n s !

1. T h e  n i n e  s e g r e g a t e d  b a l l o t s  s h o u l d  b e  d e d u c t e d  f r o m  

the v o t e  t o t a l s  o f  t h e  c a n d i d a t e  for w h o m  t h e y  w e r e  cast. A p r o ­

v i s i o n a l  p r e v a i l i n g  c a n d i d a t e  w i l l  th e n  b e  a p p a r e n t .

2. T h e  a p p r o p r i a t e  p r o p o r t i o n a l  r e d u c t i o n  f o r m u l a  

s h o u l d  b e  a p p l i e d  to the f i f t y - o n e  i l l e g a l l y  c o u n t e d  c o m m i n g l e d  

b a l l o t s .
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3. If a p p l i c a t i o n  of the p r o p o r t i o n a l  r e d u c t i o n  f o r m u­

la d o e s  n o t  c h a n g e  the p r o v i s i o n a l  r e s u l t  n o t e d  in step 1, the

D i r e c t o r  s h o u l d  c e r t i f y  the p r e v a i l i n g  c a n d i d a t e  f o r t hwith.

4. If a p p l i c a t i o n  of the p r o p o r t i o n a l  r e d u c t i o n  f o r m u­

la w o u l d  c h a n g e  the p r o v i s i o n a l  r e s u l t  a c h i e v e d  in step 1, a new

e l e c t i o n  s h o u l d  be h e l d  p r o m p t l y .

E n t e r e d  at the d i r e c t i o n  o f  the c o u r t  this 11th d a y  of 

J a n u a r y ,  1989.

D A V I D  A. L A M P E N  
C l e r k  of the S u p r e m e  C o u r t

-18 -



^  R A B I N O W I T Z ,  J u s t i c e ,  j o i n e d  by  MCORE, J u s t i c e ,

d i s s e n t i n g .

I d i s s e n t  fr o m  the c o u r t ' s  h o l d i n g  that the d i r e c t o r  

i m p r o p e r l y  c o u n t e d  32 a b s e n t e e  b a l l o t s  w h i c h  had be e n  w i t n e s s e d  

b y  l a y  p e r s o n s  o n  d i f f e r e n t  da t e s .  Thus, I w o u l d  a f f i r m  the 

c e r t i f i c a t i o n  o f  the D i r e c t o r  o f  the D i v i s i o n  of E l e c t i o n s  that 

W . E .  " B r a d "  B r a d l e y  is the w i n n e r  o f  the e l e c t i o n  for S e a t  A in 

H o u s e  D i s t r i c t  13.

T h i s  c o u r t ' s  s p e c i a l  m a s t e r  r e j e c t e d  the s t a t e ' s  c o n­

t e n t i o n  t h a t  the d a t i n g  o f  lay w i t n e s s e s  s i g n a t u r e s  is o n l y  

d i r e c t o r y .  I n s t e a d  the s p e c i a l  m a s t e r  r u l e d  that it is a m a n d a ­

t o r y  a s p e c t  o f  a b s e n t e e  v o t i n g  t h a t  l a y  w i t n e s s e s  b e  p r e s e n t  w h e n  

the b a l l o t  is c a s t  a n d  the v o t e r  c e r t i f i c a t e  is e x e c u t e d .  AS  

1 5 . 2 0 . 0 8 1 ( d ) .  T h e  s p e c i a l  m a s t e r  f u r t h e r  r e a s o n e d  that n o r m a l l y  

t h e  f a i l u r e  to c o m p l y  w i t h  a m a n d a t o r y  p r o v i s i o n  w h i c h  h a s  as its 

p u r p o s e  e s t a b l i s h i n g  " p r e s e n c e” s h o u l d  p r o v e  fatal to t h e s e  

b a l l o t s .  N e v e r t h e l e s s  the s p e c i a l  m a s t e r  c o n c l u d e d  t h a t  the 

d i r e c t o r  p r o p e r l y  c o u n t e d  t h e s e  d i s p u t e d  a b s e n t e e  b a l l o t s .  In so 

d o i n g  the s p e c i a l  m a s t e r  r e a s o n e d  as fo l l o w s :

H o w e v e r ,  o n c e  a g a i n ,  t h e  D i v i s i o n  has 
u t i l i z e d  p r o c e d u r e s ,  in t h i s  c a s e  forms, that 
a r e  s e r i o u s l y  d e f i c i e n t .  O p t i o n  2 u n d e r  the 
w i t n e s s i n g  a f f i d a v i t  p r o v i d e s  in full:

9

%

I f  no a u t h o r i z e d  o f f i c i a l  is r e a s o n a b l y  
a v a i l a b l e ,  y o u  m a y  h a v e  the c e r t i f i c a t e  
w i t n e s s e d  b y  t w o  p e r s o n s  o v e r  the age of 1 8 .
W i t n e s s  S i g n a t u r e _____________________________ D a t e ____________
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W i t n e s s  S i g n a t u r e D a t e

at (City / S t a t e  or C o u n t r y ) _____________________

F i n k e l s t e i n  Ex. 147, p .  l. U n l i k e  the 
o f f i c i a l  e x e c u t i n g  an a f f i d a v i t  u n d e r  O p t i o n  
1, the lay w i t n e s s e s  a r a  n o t  told w h a t  it is 
t h a t  th e y  are to '’w i t n e s s . "  T h e y  may r e a s o n­
a b l y  b e l i e v e  that it is s u f f i c i e n t  if a 
p e r s o n  th e y  k n o w  to be the i n d i v i d u a l  w h o s e  
n a m e  a p p e a r s  on the o a t h  b r i n g s  the c e r t i f i­
c a t e s  to t h e m  to sign, a f t e r  the fact. S u c h  
an i n t e r p r e t a t i o n  w o u l d  be  c o n s i s t e n t  w i t h  
t h e  type of  c e r t i f i c a t i o n  r e q u i r e d  on p e r m a n­
e n t  fund d i v i d e n d  a p p l i c a t i o n  forms.

W h i l e  the w i t n e s s '  c e r t i f i c a t e  is s i m p l y  
u n c l e a r /  the i n s t r u c t i o n s  to the v o t e r  on the 
s e c r e c y  e n v e l o p e  are a c t u a l l y  m i s l e a d i n g .  
T h e  v o t e r  is d i r e c t e d  to take the c e r t a i n  
steps. T h e  first four a r e  s u m m a r i z e d  be l o w .  
T h e  f i fth step is q u o t e d  as it a p p e a r s  in the 
i n s t r u c t i o n s .

[1. & 2. M a r k  the b a l l o t . )

[3. T u r n  the b a l l o t  o v e r  and v o t e  the o t h e r  
a i d e .)

[4. A f t e r  all c h o i c e s  h a v e  b e e n  m a r k e d ,  p u t  
the b a l l o t s  in the s e c r e c y  e n v elope.)

5. C o m p l e t e  and si g n  the V O T E R  O A T H  o n  the 
b a c k  or  the r e t u r n  m a i l i n g  e n v e l o p e . A l s o  
h a v e  y o u r  o a t h  W I T N E S S E D ,  u s i n g  O P T I O N  1 o r  
O P T I O N  2 d e s c r i b e d  o n  the b a c k  o f  the r e t u r n  
m a i l i n g  envel o p e .

T w o  a d d i t i o n a l  s t eps r e g a r d i n g  m a i l i n g  
follow.

T h e s e  i n s t r u c t i o n  s u g g e s t  that the v o t i n g  
p r o c e s s  i t s e l f  n e e d  n o t  be w i t n e s s e s .  T h e r e  
is, f u r t h e r m o r e ,  n o t h i n g  said to i n f o r m  the 
v o t e r  t h a t  his or h e r  o a t h  s h o u l d  be e x e c u t e d  
in the p r e s e n c e  of  the lay w i t n e s s e s .  To 
n e g a t e  the v o t e s  o f  35 i n d i v i d u a l s  on the 
g r o u n d s  that they d i d  not m e e t  r e q u i r e m e n t s  
n e v e r  m a d e  k n o w n  to t h e m  o r  t h e i r  w i t n e s s e s  
w o u l d  c o n s t i t u t e  d i s e n f r a n c h i s e m e n t  o f  a m o s t



e g r e g i o u s  sort. U n d e r  t h e s e  c i r c u m s t a n c e s , 
the b a l l o t s  c; t hese i n d i v i d u a l s  w e r e  p r o p e r­
ly c o u n t e d .

In m y  v i e w  the s p e c i a l  m a s t e r ' s  a n a l y s i s  is in accord

w i t h  this c o u r t ' s  v o t i n g  d e c i s i o n s .  In F i s c h e r  v. S t o u t , 741

? . 2 d  217, 223, 224 (Alaska 1987) w e  said:

In W i l l i s  we  u p h e l d  the d e c i s i o n  of  a m a s t e r  
to c o u n t  the v o t e s  o f  two v o t e r s  w h o s e  n a m e s  
d i d  n o t  a p p e a r  on  the v o t e r s  list b e c a u s e  the 
r e g i s t r a r s  f a i l e d  to send t h e i r  r e g i s t r a t i o n  
a p p l i c a t i o n s  to the D i v i s i o n  o f  E l e c t i o n s .
600 P . 2d at 1037. As in w j l l l s , the e r r o r  
w i t h  r e g a r d  to Ms. M u n o z ' s  a p p l i c a t i o n  was 
' s o l e l y  o n  the p a r t  o f  t h e  e l e c t i o n  o f f i­
ci a l s . '  jkl. H e r  v o t e  s h o u l d  h a v e  b e e n  
c o u n t e d .

A n  a d d i t i o n a l  p o i n t  in F i s c h e r  c o n c e r n e d  w h e t h e r  the b a l l o t  of

D a r y l  W a l l a c e  s h o u l d  h a v e  b e e n  c o u n t e d .  In a t t e m p t i n g  to c o r r e c t

an e r r o r  in the a d d r e s s  g i v e n  o n  h i s  v o t e r  r e g i s t r a t i o n  card, the

v o t e r  c h e c k e d  the b o x  c a n c e l l i n g  his r e g i s t r a t i o n .  In r e g a r d  to

the i s sue w e  said:

F i s c h e r  a r g u e s  t h a t  the v o t e r  r e g i s t r a t i o n  
•card is c o n f u s i n g  a n d  t h a t  Mr. W a l l a c e ' s  
b a l l o t  s h o u l d  h a v e  b e e n  c o u n t e d .  W e  a g r e e  
. . . his v o t e  s h o u l d  h a v e  b e e n  c o u n t e d . 1/

O f  a d d i t i o n a l  s i g n i f i c a n c e  is that p o r t i o n  o f  o u r  d e c i­

sion in F i s c h e r  v. S t o u t  w h e r e  in c o n n e c t i o n  w i t h  a n a m e  c h a n g e  

i s s u e  it w a s  o b s e r v e d  that:

A c c o r d i n g l y ,  w e  w i l l  se e k  a c o n s t r u c t i o n  of 
the p h r a s e  w h i c h  a v o i d s  t h e  w h o l e s a l e  d i s­
f r a n c h i s e m e n t  o f  q u a l i f i e d  e l e c t o r s .  See

1 .  F i s c h e r  v .  S t o u t ,  7 4 1  P . 2d  2 1 7 ,  2 2 4  ( A l a s k a  1 9 8 7 )

- 2 1 -
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I
C a r r  v. T h o m a s , 5S6 P . 2d 622 , 626 (Alaska
1978) (footnote o m i t t e d ) .2/

The a u t h o r i t i e s  a l l u d e d  to a b o v e  are r e f l e c t i v e  o f  this c o u r t ' s

r e c o g n i t i o n  th a t  the r i g h t  to v o t e  is a f u n d a m e n t a l l y  i m p o r t a n t

right, O u r  o w n  p r e c e d e n t s  are a l s o  in a c c o r d  w i t h  the v i e w  that

" A b s e n t e e  v o t i n g  r e g u l a t i o n  s h o u l d  n o t  be c o n s t r u e d  in a m a n n e r

that u n d u l y  i n t e r f e r e s  w i t h  the e x e r c i s e  of  th i s  r i g h t  b y  those

4
o t h e r w i s e  q u a l i f i e d  to v o t e . "  In this r e g a r d  the S u p r e m e  C o u r t

of  C o l o r a d o  f u r t h e r  c o n c l u d e d  that:

N o r  s h o u l d  the e x e r c i s e  o f  the v o t i n g  r i g h t  
be c o n d i t i o n e d  u p o n  c o m p l i a n c e  w i t h  a d e g r e e  
o f  p r e c i s i o n  th a t  in m a n y  c a s e s  m a y  be a 
s o u r c e  o f  m o r e  c o n f u s i o n  t h a n  e n l i g h t e n m e n t  
to i n t e r e s t e d  vote r s .  A ru l e  of s t r i c t  
c o m p l i a n c e ,  e s p e c i a l l y  i n  the a b s e n c e  o f  a n y

•
s h o w i n g  o f  fraud, u n d u e  i n f l u e n c e ,  or  i n t e n­
ti o n a l  w r o n g d o i n g  r e s u l t s  in the n e e d l e s s  
d i s e n f r a n c h i s e m e n t  o f  a b s e n t  v o t e r s  for 
u n i n t e n d e d  and i n s u b s t a n t i a l  i r r e g u l a r i t i e s  
w i t h o u t  a n y  d e m o n s t r a b l e  s o c i a l  b e n e f i t . 5/

2. Id. 741 P . 2d at 225. In C a r r  this c o u r t  not e d :

C o u r t s  are r e l u c t a n t  to p e r m i t  a w h o l e s a l e  
d i s f r a n c h i s e m e n t  o f  q u a l i f i e d  e l e c t o r s  t h r o u g h  n o  
f a u l t  o f  t h e i r  own a n d  ' (where) a n y  r e a s o n a b l e  
c o n s t r u c t i o n  o f  the s t a t u t e  can be f o u n d  w h i c h  
w o u l d  a v o i d  su c h  a r e s u l t ,  the c o u r t s  s h o u l d  a n d  
w i l l  f a v o r  i t . '

C a r r  v. T h o m a s ,  586 P . 2d 622, 626 (Ala s k a  1978).

3. E r i c k s o n  v, Blair, 670 P . 2d 749, 754 (Col. 1983).

4. Id. 670 P . 2d a t’ 754 .

5. Id. 670 P . 2d at 755.

( f o o t n o t e  c o n t i n u e d )
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G i v e n  the i m p o r t a n c e  of the r i g h t  to vote, and o u r  

d e c i s i o n s  w h i c h  h a v e  r e f u s e d  to d i s e n f r a n c h i s e  v o t e r s  d u e  to m i s­

ta k e s  o f  e l e c t i o n  o f f i c i a l s ,  Z c o n c l u d e  that the s p e c i a l  m a s t e r  

c o r r e c t l y  u p h e l d  the d i r e c t o r’s d e c i s i o n  to c o u n t  these 32 d i s­

p u t e d  a b s e n t e e  b a l l o t s . 6 As the s p e c i a l  m a s t e r  n o t e d  the lay 

w i t n e s s e s  w e r e  g i v e n  u n c l e a r  i n s t r u c t i o n s  c o n c e r n i n g  the w i t n e s s  

c e r t i f i c a t e .  A d d i t i o n a l l y ,  the i n s t r u c t i o n s  to the a b s e n t  v o t e r  

w e r e  " a c t u a l l y  m i s l e a d i n g . "  In short, t h e s e  i n a d e q u a t e  

d i r e c t i o n s  f a i l e d  to a r t i c u l a t e  the p r e c i s e  r o l e s  the v o t e r  and 

h i s  or h e r  w i t n e s s e s  w e r e  to p l a y  in t h e  a b s e n t e e  v o t i n g  p r o c e s s .  

F u r t h e r ,  t h e r e  is no i n d i c a t i o n  in t h i s  r e c o r d  of fraud, v o t e r  

c o e r c i o n ,  i n t e n t i o n a l  w r o n g d o i n g ,  o r  a p a t t e r n  of  s i m i l a r i t y  

a m o n g  t h e  n a m e s  o f  the w i t n e s s e s  w h o  s i g n e d  the w i t n e s s  

c e r t i f i c a t i o n s  o n  t h ese a b s e n t e e  b a l l o t s .  In su c h  c i r c u m s t a n c e s  

I w o u l d  n o t  p e n a l i z e  the a b s e n t e e  v o t e r s  for the f a i l u r e  of 

A l a s k a ' s  e l e c t i o n  o f f i c i a l s  to f u r n i s h  u n a m b i g u o u s  i n s t r u c t i o n s  

c o n c e r n i n g  t h e  m a n n e r  in w h i c h  the a b s e n t e e  v o t e r ,  and h i s  or  h e r

( f o o t n o t e  c o n t i n u e d )

The E r i c k s o n  c o u r t  v/ent o n  to r e j e c t  the rule o f  s t r i c t  
c o m p l i a n c e  a n d  in turn a d o p t e d  a s t a n d a r d  of s u b s t a n t i a l  
c o m p l i a n c e  c o n c l u d i n g  that su c h  s t a n d a r d  "is a d e q u a t e  to the t a s k  
o f  b o t h  p r e v e n t i n g  f r a u d  in the e l e c t i o n s  and p e r s e r v i n g  the 
a b s e n t  v o t e r ' s  r i g h t  o f  s u f f r a g e  a g a i n s t  u n n e c e s s a r y  a n d  
t e c h n i c a l  r e s t r i c t i o n s . "

6, A p p l i c a t i o n  of  M o o r e ,  154 A . 2d 631 , 63 7 - 3 8  (N.J.

0  1 9 5 9 1  •
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two lay w i t n e s s e s ,  w e r e  r e q u i r e d  to carry-out t h e i r  r e s p e c t i v e  

r o les in the a b s e n t e e  v o t i n g  p r o c e s s . 7

7. I m p l i c i t  in the r e s o l u t i o n  I w o u l d  r e a c h  is my  
a g r e e m e n t  w i t h  the s t a t e ' s  c o n t e n t i o n  t h a t  the r e q u i r e m e n t s  of AS  
1 5 . 2 0 . 0 8 1 ( d )  s h o u l d  b e  c o n s t r u e d  as d i r e c t o r y ,  u n d e r  AS 
1 5 . 2 0 . 2 0 3 ( b ) ( 2 ) ,  for p u r p o s e s  o f  d e t e r m i n i n g  the c o n s e q u e n c e s  of  
a n y  n o n c o m p l i a n c e  o n  the p a r t  of l a y  w i t n e s s e s  in e x e c u t i n g  
a b s e n t e e  v o t e r  c e r t i f i c a t e s .

- 2 4 -



A l a s k a  S t a t e  L e g i s l a t u r e
Official Business P.O. E »x V State Capitol Juneau, Alaska 99811

M E M O R A N D U M

TO: S e n a t e  S t a t e  A f f a i r s

F ROM: S e n a t o r  P a t  P o u r c h o t ,

RE: J a n u a r y  20 C o m m i t t e e  H e a r i n g

D ATE: J a n u a r y  19, 1989

O n  F r i d a y ,  J a n u a r y  20 a t  1 : 3 0  p.m. i n  t h e  B e l t z  Room, t h e  S e n a t e  
S t a t e  A f f a i r s  C o m m i t t e e  w i l l  b e  p r e s e n t e d  a n  o v e r v i e w  o f  t h e  
s t a t e ' s  e l e c t i o n  l a w s  b y  t h e  S t a t e  D i v i s i o n  o f  E l e c t i o n s .  In  
a d d i t i o n ,  s e v e r a l  i n d i v i d u a l s  w h o  h a v e  f i r s t  h a n d  e x p e r i e n c e  w i t h  
p r o b l e m s  i n  e x i s t i n g  l a w  h a v e  b e e n  i n v i t e d  t o  p a r t i c i p a t e .

I n  a d d i t i o n ,  t e s t i m o n y  w i l l  b e  t a k e n  o n  S B  43, R e l a t i n g  to  
c o n d u c t  a n d  a d m i n i s t r a t i o n  u f  e l e c t i o n s  b y  t h e  d i r e c t o r  of  
e l e c t i o n s .  S B  43, w h i c h  m a k e s  s e v e r a l  c l a r i f i c a t i o n s  t o  c u r r e n t  
e l e c t i o n  law, h a s  p a s s e d  t h e  H o u s e  t w i c e  b e f o r e  a n d  is l a r g e l y  a 
t e c h n i c a l  " c l e a n - u p "  b i ll. H o w e v e r ,  i t  is m y  i n t e n t  t o  u s e  S B  43 
a s  t h e  v e h i c l e  f o r  a d d i t i o n a l  a m e n d m e n t s  t o  e l e c t i o n  l a w  t h a t  t h e  
c o m m i t t e e  m a y  d e e m  n e c e s s a r y  f o l l o w i n g  F r i d a y ' s  h e a r i n g .

A s  c u r r e n t l y  w r i t t e n ,  S B  43 a d d r e s s e s  t h e  f o l l o w i n g  issues: 
a v o t e r ' s  n a m e  c h a n g e ,  n o t i f i c a t i o n  o f  c h a n g e s  i n  p r e c i n c t  
b o u n d a r i e s  or  p o l l i n g  p l a c e s ,  p l a c e m e n t  o f  j u d i c i a l  
r e t e n t i o n  c a n d i d a t e s  o n  t h e  b a l l o t ,  r e c e i p t  o f  a b s e n t e e  b a l l o t s ,  
a n d  t h e  t i m e  p e r i o d  f o r  w i t h d r a w a l  o f  a c a n d i d a t e ' s  n a m e  f r o m  t h e  
b a l l o t .  B a c k u p  m a t e r i a l s  o n  SB  43 a r e  a t t a c h e d .
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Mr. P r e s i d e n t :

F U R T H E R  j u d

D A T E  T U R N E D  I N T O  O F F I C E  ^ - 6  S ?

S T A T E  A F F A I R S C o m m i t t e e  c o n s i d e r e d
SB 4?

c o n d u c t  a n d  a d m i n i s t r a t i o n  of e l e c t i o n s  b y  t h e  d i r e c t o r  o f  e l e c t i o n s ;  

e f d

a n d  r e c o m m e n d e d :

r e p l a c e  w i t h  CS_ 5 ,6  it 3  A # )
[ ] a t t a c h e d  a m e n d m e n t ( s )  a n dC ] l e t t e r  o f  i n t e n t  a d o p t e d

[ ] d o  p a s s

[ ] d o  n o t  p a s s

[ ] n o  r e c o m m e n d a t i o n

i n d i v i d u a l  r e c o m m e n d a t i o n s

[ ] f u r t h e r  r e f e r r a l  t o  _____________

F I S C A L  N O T E  (S) a t t a c h e d  z e r o
[ ] a p p r o p r i a t i o n  n o  F N  a t t a c h e d

_[] s a m e  t i t l e  
n e w  t i t l e

S I G N I N G  D O  P A S SxS  S I G N I N G  DO

[ ] f i s c a l  i m p a c t  
[ ] Gov. F N  i n t r o d u c e d  w /  b i l l
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[ ] C o m m i t t e e  b a c k u p  attsiched
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SUB J E C T :  E l e c t i o n  i s s u e s

TO: S e n a t o r  Pat P o u r c h o t -

FROM: R i c h a r d  A. B r a d l e y  jrl
L e g i s l a t i v e  C o u n s e l s  j

J e a n n i e  has a s k e d  that I c o m m e n t  b r i e f l y  o n  two issues.

T h e  f i r s t  is the u s e  o f  p a r t y  n a m e s :  M a y  the l e g i s l a t u r e
p r o h i b i t  a c a n d i d a t e  o r  p a r t y  f r o m  u s i n g  a w o r d  in a 
n o m i n a t i n g  p e t i t i o n  t h a t  is a l s o  u s e d  in the n a m e  of  an 
e x i s t i n g  p o l i t i c a l  p a r t y  in the s t a t e ?

I a m  a w a r e  o f  the u s e  o f  the p h r a s e  " M o d e r a t e  R e p u b l i c a n "  b y  
R a y  M e t c a l f e  and, I  b e l i e v e ,  o f  the p h r a s e  " B u I j.  M o o s e  
R e p u b l i c a n "  b y  T u c k e r m a n  B a bcock. E a c h  w a s  a c a n d i d a t e  f o r  
the l e g i s l a t u r e .

I b e l i e v e  that t h e  l e g i s l a t u r e  m a y  e n a c t  a l a w  that w o u l d  
pi'ohibit a c a n d i d a t e  f r o m  u s i n g  u n m o d i f i e d  n a m e s  w h e n  the 
i n d i v i d u a l  is n o t  a c a n d i d a t e  o f  the party. Th u s  o n l y  t h o s e  
w h o  go t h r o u g h  t h e  p r i m a r y  c o u l d  b e  p r o h i b i t e d  f r o m  u s i n g  
the p h r a s e  " R e p u b l i c a n "  o r  " D e m o c r a t i c . "

But t h e r e  m a y  b e  m o r e  d i f f i c u l t y  w i t h  p r e d i c t i n g  that the 
c o u r t  w i l l  p r e v e n t  c a n d i d a t e s  f r o m  c a l l i n g  t h e m s e l v e s  
" M o d e r a t e  R e p u b l i c a n s "  or " S o c i a l  D e m o c r a t s . "  T h e r e  is a n  
A m e r i c a n  p o l i t i c a l  p a r t y  k n o w n  as, I b e l i e v e ,  the D e m o c r a t i c  
S o c i a l i s t s  o f  A m e r i c a ,  l e a d  b y  M i c h a e l  H a r r i n g t o n ;  t h e y  a r e  
too w e l l  e s t a b l i s h e d  to b e  p r e v e n t e d  f r o m  the u s e  of  the 
w o r d  " D e m o c r a t i c " .

E v e r y t h i n g  that is a f f e c t e d  w i t h  F i r s t  A m e n d m e n t  r i g h t s  is 
c l o s e l y  s c r u t i n i z e d  b y  the c o u r t s  a n d  I b e l i e v e  that the 
a n s w e r  m i g h t  w e l l  be  that the v o t e r s  c a n  tell re a l  D e m o c r a t s  
f r o m  h y p h e n a t e d  D e m o c r a t s .
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But it is a c l o s e  q u e s t i o n  a n d  y o u  s h o u l d  n o t e  that it has 
b e e n  the l a w  o f  the s t a t e  f o r  a n u m b e r  o f  y e a r s  that a 
" l i m i t e d  p o l i t i c a l  p a r t y "  I'AS 1 5 . 3 0 . 0 2 5 ( b ) ]  m a y  n o t  " a s s u m e  
a n a m e  w h i c h  is so s i m i l a r  to an  e x i s t i n g  p o l i t i c a l  p a r t y  as 
to c o n f u s e  or m i s l e a d  the v o t e r s  at an  e l e c t i o n . "  W h i l e  
r e s t r i c t i o n s  o n  F i r s t  A m e n d m e n t  f r e e d o m s  a r e  c l o s e l y  
s c r u t i n i z e d ,  the l e g i s l a t u r e  acts in the p u b l i c  i n t e r e s t  
w h e n  it r e q u i r e s  p a r t i e s  to i d e n t i f y  t h e m s e l v e s  f a i r l y  a n d  
w i t h o u t  c o n f u s i n g  or  m i s l e a d i n g  the v o t e r s .

The s e c o n d  q u e s t i o n  that y o u  a s k e d  that I c o m m e n t  on w o u l d  
b e  the c h o i c e  o f  A u g u s t  1 f o r  the d e a d l i n e  for " n o - p a r t y "  
c a n d i d a t e s  to f i l e  t h e i r  n o m i n a t i n g  p e t i t i o n s .

T h e  q u e s t i o n  a r i s e s  u n d e r  the S i g l e r  o p i n i o n  of  the S u p e r i o r  
Court, at A n c h o r a g e ,  C a s e  No. 3 A N - 8 8 - 8 6 9 5 - C I .  The ca s e  
a r o s e  out o f  the e f f o r t s  o f  L i b e r t a r i a n s  to q u a l i f y  for the 
b a l l o t  l a t e r  t h a n  o t h e r  c a n d i d a t e s .

T h e  S u p e r i o r  C o u r t  d e c i s i o n  o r d e r e d  the D i v i s i o n  of 
E l e c t i o n s  to a d m i t  the c a n d i d a t e s  to the b a l l o t ;  the 
d e c i s i o n  w a s  i s s u e d  in e a r l y  S e p t e m b e r .  W h i l e  I u n d e r s t a n d  
that T u e k e r m a n  B a b c o c k  d i d  n o t  i n t e r v e n e  in this l i t i g a t i o n ,  
h e  b e n e f i t e d  f r o m  it a n d  u s e d  the o r d e  * o f  the c o u r t  for his 
e n t r y  on the b a l l o t .

I u n d e r s t a n d  t h a t  the d e c i s i o n  h a s  b e e n  a p p e a l e d  a n d  thus, 
the c o m m e n t s  maj n e e d  r e v i e w  on  the d e c i s i o n  b y  the S u p r e m e  
Court.

B ut the S u p e r i o r  C o u r t  s t a t e d  t h a t  the b a s i s  f o r  t h i r d  
p a r t i e s  w a s  the f a i l u r e  o f  t h e  m a i n - l i n e  p a r t i e s  to 
r e p r e s e n t  a l l  i n t e r e s t s .  T h e  c o u r t  n o t e d  that this 
p e r c e i v e d  d i s e n c h a n t m e n t  a r i s e s  a f t e r  the n o m i n a t i o n  o f  the 
m a i n - l i n e  c a n d i d a t e s .  Its a u t h o r i t y  for this d e c i s i o n  is 
A n d e r s o n  v. C e l e b r e z z e , 460 U.S. 780 (1983), a case 
i n v o l v i n g  t h i r d  p a r t y  c a n d i d a t e s  f o r  p r e s i d e n t .  W h i l e  the 
c o u r t  t h o u g h t  the c a s e  w a s  on  p o i n t ,  it s e ems to m e  that the 
a n a l o g i e s  b e t w e e n  s t a t e  l e g i s l a t i v e  r a c e s  and the 
p r e s i d e n t i a l  r a c e s  o f f e r s  l i t t l e  v a l u e .  A n d  it n o t e d  that 
the A n d e r s o n  c a s e  r e q u i r e d  t h i r d  p a r t y  c a n d i d a t e s  to q u a l i f y  
e a r l i e r  t h a n  m a i n - l i n e  c a n d i d a t e s .

A l a s k a  does n o t  r e q u i r e  its t h i r d - p a r t y  c a n d i d a t e s  to 
q u a l i f y  e a r l i e r  b u t  at the s a m e  t i m e  as m a i n - l i n e  
c a n d i d a t e s .
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T h e  c o u r t  a l s o  c i t e d  an E i g h t h  C i r c u i t  case, M c L a i n  v.
M e i e r , 637 F . 2 d  1159 (8th Cir., 1980). T h a t  ca s e  s t a t e d  
that s i n c e  the t h i r d  p a r t y  c a n d i d a t e s  a r i s e  as a r e a c t i o n  to 
m a i n - l i n e  c a n d i d a t e s ,  it w a s  u n r e a s o n a b l e  to r e q u i r e  t h e m  to 
q u a l i f y  b e f o r e  the p r i m a r y  r e s u l t s  w e r e  a v a i l a b l e .

T h e  t r i a l  c o u r t  n o t e d  that a m o r e  r e c e n t  case, R a i n b o w  
C o a l i t i o n  v. O k l a h o m a  S t a t e  E l e c t i o n  B o a r d , 844 F . 2 d T 4 0  
(10th C i r . , 1988) w a s  c o n t r a , b u t  it d e c l i n e d  to f o l l o w  the 
m o r e  r e c e n t  case.

I n o t e  th a t  if the t r i a l  c o u r t  d e c i s i o n  is f o l l o w e d ,  an 
A u g u s t  1 d e a d l i n e  f o r  t h i r d  p a r t y  c a n d i d a t e s  is too e a r l y  
s i n c e  it does o c c u r  b e f o r e  the p r i m a r y  e l e c t i o n .

But I s u g g e s t  th a t  it is u n d e s i r a b l e  to r e l y  too h e a v i l y  o n  
the t r i a l  c o u r t  d e c i s i o n  in p r e p a r i n g  l e g i s l a t i o n .  I w o u l d  
a w a i t  the d e c i s i o n  b y  the S u p r e m e  Court.

If I m a y  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  advise.

R A B j l m b
L 6 / 1 6 1
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R E P L Y  TO :

□ 1031 W 4th AVENUE 
SU ITE 20 0
ANCHORAGE. ALASKA 9 9 5 0 1 -1 9 9 4  
PHONE: (9 0 7 ) 2 7 6 -3 5 5 0

□ 1st NATIONAL CENTER  
100  CUSHMAN ST.
SU ITE 40 0
FA IRBANKS. ALASKA 9 9 7 0 1 -4 6 7 9G-/p.P .O . BOX K -S T A T E  CAPITOL 
JUNEAU. ALASKA 9 9 8 1 1 -0 3 0 0  
PHONE: (9 0 7 ) 4 6 5 -3 6 0 0

Re: SB 43 -- c o n d u c t  a n d  a d m i n i s­
tr a t i o n  o f  e l e c t i o n s

D e a r  S e n a t o r  P o u r c h o t :

A t  y o u r  r e q u e s t ,  I h a v e  r e v i e w e d  SB 43, r e l a t i n g  to the 
c o n d u c t  a n d  a d m i n i s t r a t i o n  of  e l e c t i o n s  b y  the d i r e c t o r  o f  e l e c­
tions. G e n e r a l l y ,  the a m e n d m e n t s  p r o p o s e d  b y  this b i l l  are b e n e­
f i c i a l  a n d  w o u l d  g r e a t l y  a s s i s t  the d i v i s i o n  o f  e l e c t i o n s  ( d i v i­
sion) in  the p e r f o r m a n c e  o f  its d u t i e s .  H o w e v e r ,  the a m e n d m e n t  
to AS  1 5 . 2 5 . 0 5 6 ( a )  set o u t  in sec. 12 o f  the b i l l  m a y  n e e d  f u r­
t h e r  c l a r i f i c a t i o n .

U n d e r  e x i s t i n g  law, if a n  i n c u m b e n t  fails to r e m a i n  in 
the race, a p o l i t i c a l  p a r t y  m a y  p e t i t i o n  to add a n o t h e r  can d i d a t e .  
T h i s  r i g h t  to r e p l a c e  a c a n d i d a t e  a p p l i e s  o n l y  if the t e r m i n a t i o n  
o f  c a n d i d a c y  o c c u r s  d u r i n g  a s p e c i f i c  p e r i o d  of time. T h e  p e r i o d  
ends f i v e  d a y s  b e f o r e  t h e  w i t h d r a w a l  d e a d l i n e .  This b i l l  w o u l d  
l e n g t h e n  the p e r i o d  to a date " w h i c h  is m o r e  than 54 d a y s "  b e f o r e  
the p r i m a r y  e l e c t i o n .  I i n t e r p r e t  t h i s  to m e a n  m i d n i g h t  o f  the 
5 5 t h  d a y  b e f o r e  the p r i m a r y  e l e c t i o n  day. If that is n o t  y o u r  
in t ent, let m e  k n o w  a n d  I w i l l  d r a f t  a c o n f o r m i n g  ame n d m e n t .

S e c t i o n  11 o f  t h e  b i l l  w o u l d  c h a n g e  the w i t h d r a w a l  
d e a d l i n e  to the 5 4 t h  d a y  b e f o r e  the p r i m a r y  e l e c t i o n  day. The 
a m e n d m e n t s  set o u t  in secs. 11 a n d  12 w o u l d  s h o r t e n  the g a p  to 24 
ho u r s .  I p r e s u m e  the t i m e  gap is i n t e n d e d  to a l l o w  a p o l i t i c a l  
p a r t y  e n o u g h  time to c o n v i n c e  a q u a l i f i e d  c a n d i d a t e  w h o  has f i l e d  
for a n o t h e r  i n c o m p a t i b l e  o f f i c e  to w i t h d r a w  and r e p l a c e  the f a l l­
en i n c u m b e n t  b y  p e t i t i o n .  I a m  u n a b l e  to o f f e r  a d v i c e  w h e t h e r  
a l l o w i n g  m o r e  t i m e  f o r  s u c h  a w i t h d r a w a l  is b e n e f i c i a l  or h a r m­
ful to the e l e c t o r a l  p r o c e s s .  I h a v e  o b s e r v e d  t h a t  it is c o m m o n  
for p o l i t i c a l  d e c i s i o n s  c o n c e r n i n g  c a p d i d a c y  to be  left u n t i l  the 
f i n a l  m i n u t e s  b e f o r e  a d e a d l i n e  e x p i t g s .  It seems to m e  that the 
w i s d o m  o f  a l l o w i n g  a l o n g e r  p e r i o d  is a j p o l i c y  ca l l  th a t  is b e s t  
l e f t  to the l e g i s l a t u r e .  ^

I a l s o  s u g g e s t  that y o u  c o n s i d e r  a m e n d i n g  A S  1 5 . 2 0 . 2 0 3
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