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Introduced: 1/9/89 6-0303A
Referred: State Affairs and Finance

9
1 IN THE SENATE BY KELLY AND COGHILL
2 SENATE BILL NO. 7
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 SIXTEENTH LEGISLATURE - FIRST SESSION
5 A BILL
g~or an Act entitled: "An Actrelating to freetuition for a spouse or
7 dependent of certain Alaska militia members."
8 BEIT ENACTED BYTHELEGISLATURE OF THE STATE OF ALASKA:
9 * Section 1. AS 1443 is amended by adding anew section to article 3
10 to read:
1 Sec. 14.43.085. FREE TUITION AND FEES FOR A SPOUSE OR DEPENDENT
12 OF ALASKA MILITIA MEMBERS. A person enrolled as a student in good
13 standing at a state-supported postsecondary educational institution is
14 entitled to attend without payment of tuition and fees, if the person
15 wes the spouse or dependent child of a member of the Alaska National
) 16 Guard or Alaska Naval Militia who died while on active service, under
LS\III\/(;I-U(XX\S4rUACUCI éAS 26.05.076\\ In this section, "dependent child means a natural or
(JySv&U/Usr adopted child who is less than 23 years of age, and who was a depen-
a member of the Alaska National Guard or Alaska Naval Militia
20 at the time of the member’s death.
A
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Senate State Affairs Committee

MEMORANDUM

TO Senate State Affairs Committee Members
FROM Senator Pat Pourchot, Chairman

RE February 15 Committee Hearing

DATE: February 14, 1989

On Wednesday, February 15 at 1:30 p.m. 1in the Beltz Room the
Senate State Affairs Committee will hear the following bills.
Senator Ted Stevens will be addressing a joint session of the
House and Senate at 2:00 p.m. It is my intent to recess at 2:00
and reconvene after Senator Stevens® address.

SB 7. An Act relating to free tuition for a spouse or dependent
of certain Alaska militia members.

SB 7 would allow free attendance at state-supported postsecondary
educational institutions by spouses and dependent children of
members of the Alaska National Guard or Alaska Naval Militia who
are killed in the line of duty. A similar benefit exists under
current law for dependents of persons listed as prisoners of war
or missing in action during the hostilities in Southeast Asia.

Currently, annual undergraduate tuition and fees at the
university run about $1500 per person.

SB 56. An Act relating to state employment preference for service
in the national guard.

SB 56 would broaden the statutory definition of "veteran'", for
purposes of granting state employment preferences, to include
persons who have served at least five years in the national guard
or national guard reserve. The current definition includes only
those persons with 181 days or more active service in the armed
forces from 1917-1919, 1940-1947, 1950-1976, or any other period
during which the person was awarded a campaignh badge or purple

heart.

The employment preference consists of the addition of five points
to a veteran®s employment examination score. Veterans are also

given preference in layoff situations.



Alaska State Legislature

SENATE P.O. Box V

State Capitol

O ffice o f the President Juneau, Alaska 99811
(907)465-3755

February 7, 1989

Sen?:or Pat Pourchot, Chairman
State Affairs Committee
Alaska State Senate

Box V
Juneau, Ak 99811

Re: SB 7, education benefits to spouse/dependent of certain
Alaska militia members.

Dear Senator Pourchot,

I would appreciate a committee hearing of SB 7 at your
earliest convenience. This proposal has precedent in other
states (see attachment).

The legislation offers education benefits to the spouse
and dependents of any guardsman whois killed while acting 1in
the line of duty. It is a way thatthe state can help the
family of an Alaska militiamen whose service is given at the

ultimate cost.

This proposal is net likely tobe expensive, 1if enacted.
Its value is iIn the comfort and assurance that it offers.

Thank you for your consideration.

TIM KELLY
Alaska State Senator



ALASKA NATIONAL GUARD
OFFICER'S ASSOCIATION
200 W. 34th Street, Suite 727
Anchorage, Alaska 97503

28 November 1933

2. DECEASED-HEMEER DEPENDENT EDUCATIONAL BENEFITS FOR ALASKA NATIONAL
GUARD MEMBERS

A PROPOSAL: This proposal would enact legislation to provide free
tuition and fees at State institutions of higher learning, up to a
baccalaureate degree, for the dependents of Alaska National Guard members

who die in the line of duty.

3. DISCUSSION: Members of the Alaska National Guard, who die in the line
of duty, have made the highest sacrifice. This initiative would show the
State's appreciation for that sacrifice.

Currently, there is no free tuition and fees for the survivors of
Alaska National Guard members killed in the line of duty. There are
several deaths per year among the approximately 4000 Alaska National Guard
Personnel. Few deaths have historically occured in the line of duty.

Members of the Alaska National Guard (approximately 4000) and
their spouses (approximately 3000) support this initiative. Also, the
Alaska Public Safety Commissioned Officers support this initiative and

would like it extended to them.

C. COST: The cost is unknown. Tuition and fees, at an Alaska State
institution of higher learning, total $1467/year. Total cost could be
55863/dependent, based on an average of four years spent on a bachelor's

degree.
D. PRECEDENTS:

ALABAMA:  Offers educational benefits for survivors of members killed or
dicabled in the line of duty.

ALASKA: Offers up to $7500 plus Workmen's Comp; $750 buriai allowance.

COLORADO: Offers free State Tuition for dependents if member killed or
disabled on active duty.

MARYLAND: Offers higher education assistance for dependents of members
killed or disabled on active duty.

NEBRASKA: Offers spouse and children 100% tuition in State schools if
enlisted member dies on active duty.

SOUTH DAKOTA: Offers free tuition at State college for widows or children
(under 25) of any Guard member who dies or is totally disabled while on

active duty.



TEXAS: Offers free tuition at State schools for "orphans or Guardsmen
killed in line of duty.

H'/OMING: Offers free tuition in State for dependents of Guardsmen kill
or permanently disabled while on active duty.
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Alaska as long as the student maintains a grade average equivalent
to a "C”or better. Hwe%6er, no Native is entitled to the scholarship for
more than four years, or for more than the number of years necessary
to receive a bachelor’s degree. (8 4 ch 140 SLA 1955)

Revisor’'s notes. — Formerly AS
14.40.530. Renumbered in 1982.

Sec. 14.43.065. Scholarships in addition to other scholarships.
The scholarships are supplemental and in addition to any other schol-
arship to which an applicant is entitled or may receive. (§ Hch 140

SLA 1955)

Revisor’'s notes. — Formerly AS
14.40.540. Renumbered in 1982.

Sec. 1443075. Definition of Native. In AS 1443050 —
14.43075, "Native” means a person between the ages of 17 and 25
who is a descendant of a member of the aboriginal races inhabiting
the state when annexed to the United States, or who is a descendant of
an Indian or Eskimo who, since the year 1867 and prior to June 30,
1952, migrated into the state from Canada, and who is a descendant
having at least one-quarter blood derived from these ancestors. (8 2ch

140 SLA 1955)

Revisor’'s notes. — Formerly AS
14.40.550. Renumbered in 1982.

Article 3. Free Tuition and Fees for Dependents.

Section
80. Free tuition and fees at state-sup-
ported educational institutions

Collateral references. — 15A Am. 14 C.J.S. Colleges and Universities,
Jur. 2d Colleges and Universities, Si 19, S§ 27, 28.

Sec. 14.43.080. Free tuition and fees at state-supported educa-
tional institutions, (8 Any dependent of a bona fide Alaska resident
who, while serving during the hostilities involving the United States
forces in Southeast Asia, was listed by the United States Department
of Defense as a prisoner of war or missing in action in Southeast Asia
may attend any state-supported educational institution without pay-
ment of tuition and fees.

Ib) In this section, "dependent” means a dependent spouse or child.

@ | ch 176 SLA 1972)



H

“c 00 N o 0o b~ Ww N

S B B

Introduced: 1/9/89 6-0303A
Referred: State Affairs and Finance
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IN THE SENATE BY KELLY AND COGHILL
SENATE BILL NO. 7
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to free tuition for a spouse or
dependent of certain Alaska militia members."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 1443 is amended by adding a new section to article 3
to read:
Sec. 14.43.085. FREE TUITION AND FEES FOR A SPOUSE OR DEPENDENT
OF ALASKA MILITIA MEMBERS. A person enrolled as a student in good
standing at a state-supported postsecondary educational institution is
entitled to attend without payment of tuition and fees, if the person
was the spouse or dependent child of a member of the Alaska National
Guard or Alaska Naval Militia who died while/on aci{ilve sg\r/i/g?cedﬂnc eIrATwl
AS 26.05.07(Tj In this section, "dependent child" means a natural or
adopted child who is less than 23 years of age, and who was a depen-
dent of a member of the Alaska National Guard or Alaska Naval Militia

at the time of the member's death.
Kxma_o dX 1<
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DEPARTMENT OF MILITARY AND VETERANS AFFAIRS

POSITION PAPER
SB7

Summary of Bill; This bill would provide for a waiver of tuition and fees
at state-supported postsecondary educational institutions (i.e., the
various campuses of the University of Alaska) for dependents of Alaska
National Guard members killed in the performance of their duties. The
bill defines the performance of duties to be those duties performed under
AS 26.05.070, or 'State Active Duty." Duties performed under State Active
Duty would include call--outs by the Governor to respond to disasters or
civil unrest, but does not include weekend training or any duty under

federal orders.

Impact of Bill on Department of Military and Veterans Affairs: In the
event that members of the Alaska National Guard died while in the
performance of their duties as defined in the bill, the military personnel
office in the Office of the Adjutant General would notify any eligible
dependents of their benefits , and upon request provide written
certification of their eligibility to any state-supported postsecondary
educational institutions. No fiscal impact iIs expected in EMVA as a
result of enactment of this legislation.

Departmental Position on Bill: The Department strongly supports the
bill"s intent. The financial hardship faced by the loss of a family
member serving in the Alaska National Guard can be devastating enough to
prevent attendance at college by dependents who would otherwise have been
able to afford college. Providing this benefit will serve as an
additional incentive for recruiting and retaining members in the Alaska

National Guard.

A recommended change to the bill would be to change the definition of
active service to include any service performed "in the line of duty."
This change would provide the same benefits to dependents of members of
the National Qiard killed in the line of duty, regardless of what the
nature of that duty was. The bill as it currently reads limits the
benefit to dependents of members of the national guard killed while on
state active duty as called out by the Governor. The language needed to
implement this change is as follows:

On lines 16-17, delete the words ''on active service under AS
26.05.070" and insert the words "in the line of duty"

On line 20, following ''death.', insert: "In this section, "in the line
of duty" is defined the same as in those regulations promulgated by
the Department of the Army, the Department of the Navy, or the
Department of the Air Force, as the case may be."

MG John W. Schaeffer
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Title : "An Act relatintr tnrftft- LaItLon BRU :".UAA« UAE. UAS
for a spouse or dependent of certain Alaska militia members"
Sponsor: Kelly &Coghill-—————- ———— Components
Requestor

OPERATI NG FY 89 FY 90 FY 91 FYR 3  FH%

VEC
773 VR T N R M
| CAPITAL i |
REVENUE J -0- -0- -0- -0- -0- -0-
FUNDING:  (Ttamndii orDolrg)
=)

o -0 - m it -0- sflr
POSITIONS: o
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS ©  (Audii seperatep”e if neceenry)

It is the university"s understanding that no individuals currently meet the
qualifications of this hill. In the event that funds are needed to fund this
program, there are three options: (1) fund in the Department of Military &
vhtarano Affairs®(fallow 1003 forgiveness on loans to qualified“dependents
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University of Alaska

Page 2 of 2
FISCAL NOTE continuation

Analysis:

(3) university would request reimbursement from the state in the same
manner that programs such as EPORS are funded; U) the average cost
of annual in-state tuition for FYS9 for UAA - $970, UAF - $1372, UAS - S932
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No individuals currently meet the qualifications of this bin. As
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6-0303E

Ford
2/22/89
Original sponsors: Kelly and Coghill
IN THE SENATE BY THE STATE AFFAIRS COMMITTEE
CS FOR SENATE BILL NO. 7 (State Affairs)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to free tuition for a spouse or

dependent of certain Alaska militia members."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 14.43 is amended by adding a new section toarticle 3

to read:

Sec. 14.43.085. FREE TUITION AND FEES FOR A SPOUSE OR DEPENDENT
OF ALASKA MILITIA MEMBERS. A person enrolled as a student in good
standing at a state-supported postsecondary educational institution is
entitled to attend without payment of tuition and fees, if the person
was the spouse or dependent child of a member of the Alaska National

Guard or Alaska Naval Militia who died while 1in the line of duty for

the state or federal government. In this section
(¢)) "line of duty"™ has the meaning given under federallaw;
(2) "dependent child"™ means a natural or adopted child who

is less than 23 years of age, and who was a dependent of a member of

the Alaska National Guard or Alaska Naval Militia at the time of the

member®s death.

1- CSSB 7 (SA)
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SB 7 FREE TUITION FOR SPOUSE OR DEPENDENT OF CERTAIN ALASKA
MILITIA MEMBERS

SPONSOR SEN. KELLY (DAVE GRAY)

D.M_.V_A. JEFF MORRISON

HEARD LAST WEEK. C.S. HAS BEEN PREPARED:

ORIGINAL BILL SAID "IF KILLED WHILE ON ACTIVE SERVICE UNDER
STATE STATUTE™. THIS EXCLUDED FEDERAL CALLS TO ACTION AND
THE "WEEKEND WARRIOR™ STUFF WHICH 1S CONSIDERED BY THE
MILITARY AS "INACTIVE DUTY TRAINING™.

C.S. SUBSTITUTES "IN LINE OF DUTY AS DEFINED UNDER FEDERAL
LAW™ . WE HAD PLANNED TO RESTATE THE FEDERAL DEFINITION (TOO
LONG AND INVOLVED) OR REFERENCE THE FEDERAL REGS. [1SSUED
SEPARATELY BY ARMY, NAVY, AND AIR FORCE (DEPT. BECAME
CONCERNED THAT EACH TIME REGS. CHANGED STATUTORY REFERENCE
WOULD NEED TO BE CHANGED ALSO.)

BE AWARE THAT "IN LINE OF DUTY"™ IS BROADER THAN LANGUAGE 1IN
ORIGINAL BILL. DEPT. THINKS IT IS ONLY FAIR. IN REALITY,
IT WILL PROBABLY NEVER MATTER BECAUSE THE PROVISION WILL
PROBABLY NEVER BE USED. REMEMBER THE LAST TIME A NATIONAL
GUARDSMAN DIED IN THE LINE OF DUTY WAS IN THE ANCHORAGE
EARTHQUAKE.

COPY OF FEDERAL ARMY REGS. ATTACHED. OTHERS HAVE BEEN REQUESTED.

UNIVERSITY 1S PREPARING REVISED FISCAL NOTE WHICH MORE CLEARLY
STATES WHAT THE COST TO THE UNIVERSITY WOULD BE ON A PER STUDENT
BASIS IF SOMEONE WERE TO TAKE ADVANTAGE OF SB 7.
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sB 7 FREE TUITION FOR SPOUSE OR DEPENDENT OF CERTAIN ALASKA
MILITIA MEMBERS

TO TESTIFY:

SENATOR KELLY, SPONSOR (DAVE GRAY)

JEFF MORRISON, DEPT. MILITARY & VETERANS®" AFFAIRS
SUZANNE TRYCK, UNIVERSITY

OTHERS (SEE WITNESS LIST)

F.Y. L.

PER STATE STATUTE (AS 26.05.010 AND AS 26.05.030):
UNORGANIZED MILITIA (ALL ABLE-BODIED

PERSONS OVER AGE 17)

ORGANIZED MILITIA.
1

AK NATIONAL GUARD AK NAVAL MILITIA AK STATE MILITIA

(AS PER U.S. LAWS) (U.S. NAVAL RESERVE, (FORMER MEMBERS OF
U.S. MARINE CORPS REGULAR ARMY,
RESERVE) NAVY, MARINE CORPS

TRAIN 2 DAYS/MONTH
FILL IN FOR GUARD
IF GUARD MOBILIZED)

FREE TUITION CURRENTLY AVAILABLE TO DEPENDENTS OF P.O.W./M.1_A.
IN SOUTHEAST ASIA. NOONE IS TAKING ADVANTAGE OF THIS BENEFIT,
AND NOONE IS CURRENTLY ELIGIBLE FOR SB 7.

ACCORDING TO SuUzZl, THE UNIVERSITY IS RELUCTANT TO PROVIDE FREE
TUITION. IF SOMEBODY WERE TO APPLY UNDER SB 7, THE UNIV. WOULD
HOPE TO GET FUNDS FROM DEPT. OF MILITARY AFFAIRS TO COVER THE
TUITION. THE UNIVERSITY"S FISCAL NOTE WILL BE ZERO. D.M_V.A.
THINKS THE UNIV. SHOULD JUST "EAT"™ THE TUITION.

ALASKA NATIONAL GUARD AND ALASKA NAVAL MILITIA MEMBERS, ACTIVE OR
RETIRED, CURRENTLY ARE ELIGIBLE FOR 50% OFF TUITION/FEES AT
ALASKA EDUCATIONAL, VOCATIONAL, AND TECHNICAL FACILITIES (AS
26.05.295-.296) . THT MEMBER PAYS FULL TUITION, AND 1S REIMBURSED
BY D.M.V_A. — THEY HAVE A $30,000 BUDGET COMPONENT FOR THIS.

UNIVERSITY EMPLOYEES DO GET FREE TUITION AS PART OF THEIR
EMPLOYEE BENEFIT PACKAGE.
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Division of
Department of Military and Veterans

What was in past years known as the Territorial Veterans Commission,
the Alaska World War Il Veterans Board and the Veterans Affairs Of-
fice, Department of Commerce and Economic Development became the
Division of Veterans Affairs in March, 1984. A direct result of concerns
expressed by Alaskan Veterans prompted Executive Order #58 to be
iIssued by Governor Bill Sheffield in early 1984, which created the Divi-'
sion of Veterans Affairs under the Adjutant Genera!, who is also the Com-
missioner, Department of Military and Veterans Affairs. The Division
of Veterans Affairs was staffed and became operational in july, 1984.
This reorganization significantly elevated the status and visibility of
Alaska’s Veterans within state government and at the Commissioner’s
level. The Veterans Division provides a central point of contact within
the State to coordinate veterans’ issues and programs, acts as a liaison
with federal and state agencies, veterans’ organizations and the executive
branch of state government. The goal of the Division is to improve the
efficiency and effectiveness of state programs available to Alaska’s

veterans.

**

Veterans Death Gratuity (AS 26.10.080) 1

The State of Alaska will provide a burial allowance of up to $750.00 for

N

burial in Alaska of a veteran who was a resident at the time of death, i;
The veteran must have been discharged under honorable conditions and ;f
must have been a resident of Alaska for one year at the time of death. o
Also eligible are persons who have service in the Alaska Army National j:;
Guard, Alaska Air National Guard, or the Alaska Naval Militia, or who >

have served in a reserve unit of the United States Armed Forces in Alaska
if the reserve unit required, as a minimum, one weekend each month
of duty and 15 consecutive days of active duty training each year for

not less than three years and whose discharge was under honorable con-

'f

ditions. The burial allowance will be paid upon application to the sur* e

viving spouse. If the veteran has no surviving spouse, the gratuity shall

be paid to the personal representative of the veteran. Forms are available
from funeral directors, service officers of veterans' organizations and

the Division of Veterans Affairs.

H‘ 1
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Report of Separation (AS 26.10.070;

Veterans may record without fee their Armed Forces report of separa-
tion at a recorder's office of the Department of Natural Resources. Each
recorder’s office shall periodically submit to the Bureau of Vital Statistics

copies of the reports of separation which it records.

Public Record Certification (AS 09.25.121)

The official custodian of the public record shall furnish free of charge
to a veteran, a person acting on their behalf, or an authorized represen-
tative of the Division of Veterans Affairs or the U.S. Veterans Administra-
tion, certified copies of any public record required by the Division of
Veterans Affairs or by the U.S. Veterans Administration, whenever such
a document is to be used in determining the eligibility of the person to

participate in benefits.

Education (AS 14.43.080)

nny dependent spouse or child of a bona fide Alaska resident -who, while
serving during the hostilities involving the United States forces in
Southeast Asia, was listed by the United Staton Dopartmont of Dofonno
as a prisoner of war or missing in action in Southeast Asia may attend
any state supported educational institution without payment of tuition

or fees.
Employment (AS 39.25.150)

In determining the qualification of applicants for entrance into the state’s
classified personnel service under merit system examination, five addi-
tional points shall be added to the passing grade of a veteran and ten
additional points shall be bddeci to the passing grade of a disabled
veteran, but the additional points may be used only the flrsl lime the
veteran obtains a position in the state’s classified personnel service. Re-
employment benefits granted by section 9 of the Universal Military Train-
ing and Service Act shall hn granted tn veterans who have been in the
employ of Alaska or any subdivision thereof.



Housing and Residential Loans
Alaska Housing Authority (AS 18.55.330)

Provisions of the Alaska State Housing Authority Act provide that low-
cost housing and housing projects be made available to veterans of World
War Il and of the Korean and Vietnam conflicts and their spouses and
widows or widowers. Preference is given to veterans on the rental or
purchase of fifty percent of sucn dwelling units. Such units for rental
or sale to veterans must be set aside for this purpose for at least thirty
days following first publication of an availability notice before making
them available to other residents. If, after an additional thirty days a unit
remains unassigned, the Housing Authority may rent or sell it to any
person in the state, provided that residents have first preference.

Alaska Housing Finance Corporation (AS 18.56.101)

Currently these three basic options are available to veterans. 1. An AHFC
loan combined with a Federal Veterans Administration Loan. Eligibility
for this benefit is determined by the Federal Veterans Administration.”
2. The Veterans Mortgage Program. Federal restrictions require that
individuals applying under this program be “qualified veterans" as defin-
ed under Title 38, US Code 101 (2) and have been on active duty prior
to January 1,1977 and cannot have been out of the service for 30 years
or more after January 1,1985. 3, State Veterans Interest Rate Preference.
The state veteran receives a one percent lower interest rate on the first
S90.000.00 of the loan. This is not a program but an interest rate dif-
ferential that must be applied to a program. A qualified individual must
have served in the Armed Forces for 90 days or more (unless disr.harg-
ed due to a service-connected injury) and have been discharged other
than dishonorably. Active duty for the purpose of training will not be
counted toward the 90-day requirement. Members of the Reserve (if the
unit is a troop program unit] and Alaska National Guard with a minimum
of five years service may also qualify. In addition, a widow or widower
may qualify if the veteran was inducted from Alaska. Details on these
and other Alaska Housing Finance Corporation programs are available
*hrough realtors, banks, tending institutions or directly from the AHFC.
235 Fast wth Ave.. Box 101020. Anchorage. Alaska 99510.



Land Settlement Beneut>

Vtferarta Preference. (JAS 38.05.087)

Alaska'' Veterans who, for the purpose of this statute have 90 days or
more active military service with an honorable discharge, have the op-
portunity to purchase unoccupied residential land before the land is of-

fered for sale to the general public;.
o

Veterans Land Discount (AS 30.05.940)
An eligible veteran is entitled to a discount of twenty-five percent on
the purchase of stale land to be used for purposes other lhan commer-.
Cirii or industrial. This can be used only once during the veteran's lifetime
and is exclusive of serving, plotting and other reimbursable costs. ;
4 ™
Information on veterans land settlement benefits is available frornjthe”
Dept, of Natural Resources, Division of Land and Water Management,,

3601 C Street, P.O. Box 7-005, Anchorage, Masked99510

t & rff 1
Loans (AS 26.15.040) I 'm"'I'M

' ° ° A

AThraughout-the-yieaTsnhe- AIaska_Lergiélature-'has-'enéjcied_legM.aIIpn
autnbrizing loans to veterans for personal, farm and singie-j*iiyTromesj J
busiTiesi™n™multiple dwellings” These statutesjlO"-notTequire the ""State .
to rmikeJoriislMitMimplyMuthGt-i1zn
grams have been unfunded smoe”lOMNTSome are covereJByWrer-state
loan-program-srA*IS@aj*LdanRamphieT'distributedijyTheJdDepiriment
of' eoutlines all currerit~5tate-4o0aa pro-
-gr-ams”™Qo”ies ate-avcrilahle on re~es”byr”Titacting-thedOivi&i.oiii)?

-vestments, p.o. Box DJ”Juneau, Alaska 99811. Mjijjiv



lux gxeiuptiuu
Non-Business Organizations (AS 2s.55 020)

Property of a non-business organization composed entirely of persons
with 90 days or more of active service in the Armed Forces of the United

States, whose conditions of service and separation were other than
dishonorable, or the property of the auxiliary of such an organization

is exempt from general taxation.

Property Tax Exemption (AS 29.53.020)

A disabled veteran whose service connected disability ,
is rated at 50% or more by the branch of military
service in which that person served or by the Veter —
ans Administration is exempt Tfrom taxation of the

assessed value of their residence.

Property Tax Equivalency Payments (AS 29.73.060 & .062)

A disabled veteran meeting the same criteria as in the above statute who
rents a permanent place of abode is eligible for a tax equivalency pay-
ment from the state through the Department of Community and Regional
Affairs. If the abode is located in a municipality that does net levy and
collect a property tax and does collect a sales tax on rents paid for
residential property, the veteran is eligible for a reimbursement payment..

To obtain the exemption, equivalency or reimbursement payments, an
eligible resident must apply by January 15 of each year. In the case of
the exemption, application must be made no later than January 15 of
the assessment year for which the exemption h sought. For equivalen-
cy or reimbursement payments, application must be made for the
preceding year by January 15 of each year. Application forms for each
of these programs are available from local tax assessors, at municipal
tax offices and the Department of Community and Regional Affairs.



ve.- LT

Motor Vetttclas JAl] VSIIMfrliU! 4211

A disabled veteran receiving seventy percent or more disability com-
pensation may register one passenger vehicle a year without charge
Upon request of the applicant, the Division of Motor Vehicles will issue
specially designed registration plates to the disabled veteran.

Th»* Division of Motor Vehicles, upon receipt of written proof, may issue
without charge special registration plates for one non-commercial motor
vehicle to a veteran who has been a prisoner of war during a declared
war or other conflict as determined during the Department of Defense
under federal regulations. The design and color of the POW plates shall
be solely within the discretion of the commissioner. For both of these
programs, qualified veterans must apply for the special license plates
and the waiver of fees. This can be done by contacting any Division of

Motor Vehicles office.

Hunting and Sport Fishing License (AS 16.05.341)

Resident hunting and sport fishing licenses are
available at no charge to honorably discharged
veterans with a TFfifty percent or greater service-
connected disability and Alaska residency (Must have
lived in Alaska for 12 consecutive months). Veterans
must provide certification of disability to any

Department of Revenue office to obtain this benefit.



YOU HAVE
(after
separation

from service)

10 years or
until Dec. JI.
¢
whichever
comes first.

10 years

12 years,
although
extensions are
possible under
certain
conditions

No lime limit

No time limit

1year from
date of mailing
of notice of
initial
determination

No time limit

Tedera™ Veterans Benefits Timetable

BENEFITS

Gl EDUCATION: The VA will pay you while
you complete high school, go to college, or
learn a trade, either on the job or in an
apprenticeship program. Vocational and
educational counseling is available.

VETERANS EDUCATIONAL ASSISTANCE
PROGRAM: The VA will provide financial
assistance for the education and training of
eligible participants under the voluntary
contributory education program. Vocational
and educational counseling is available upon
request.

VOCATIONAL REHABILITATIONS: As part
of a rehabilitation program, the VA will pay
tuition, books, tools or other expenses and
provide a monthly living allowance.
C.nployment assistance is also available to help
a rehabilitated veteran gel a job. A seriously
disabled veteran may bo provided services and
assistance to increase independence in daily
living.

Gl LOANS: The VA will guarantee your loan
for the purchase of a home, manufactured
home, or condominium.

DISABILITY COMPENSATION: The VA pays
compensation for disabilities incurred or
aggravated during military service. Payments
ate made from date of separation if claim is
filed within 1 year for separation

APPEAL TO BOARD OK VETERANS
APPEALS: Appellate review will be initiated by
a notice of disagreement and completed by a
substantive appeal after a statement of the case
has been furnished

MEDICAL CARE: The VA provides hospital
enre covering the full range of medical
services. Outpatient treatment is available for
all service-connected conditions, or nonservice-
cop tecled conditions in certain cases. Alcohol
and drug dependence treatment is available.

WHERE TO
APPLY

Any VA Office

Any VA Office

Any VA Office

Any VA Office

Any VA Office

VA Office or
hospital making
the initial
determination.

Any VA Office



Time varies

No time limit

Within 90 days
of separation

No time limit

1 year from
date of notice
of VA disability
rating

120 days or 1
year with
evidence of
insurability; or
up to 1 year if
totally disabled

No time limit

Limited time

90 days

D s

BURIAL BENEFITS: The VA provides certain
burial benefits, including interment in a
national cemetery and partial reimbursement
for burial expenses.

READJUSTMENT COUNSELING: General or
psychological counseling is provided to assist
in readjusting to civilian life.

ONE-TIME DENTAL TREATMENT: The VA
provides one-time dental care for certain
service-connected dental conditions.

DENTAL TREATMENT: Treatment for
veterans with dental disabilities resulting from
combat wounds or service injuries and certain
POW'’s and other service-connected disabled
veterans.

Gl INSURANCE: Low cost life insurance (up to
$10,000) is available for veterans with service-
connected disabilities Veterans who are totally
disabled may apply for a waiver of premiums
on these policies

VETERANS GROUP LIFE INSURANCE: SGLI
may be converted to a 5-year nonrenewable
term policy. At the end of the 5-year term.
VGLI may be converted to an individual policy
with a participating insurance company.

EMPLOYMENT: Assistance is available in
finding employment in private industry, in
Federal service and in local or state
employment service.

UNEMPLOYMENT COMPENSATION: The
amount of benefits and payment period vary
among States. Apply after separation

REEMPLOYMENT: Apply to your former
employer for employment

SELECTIVE SERVICE: Male veterans born in
1960 or later years must register.

VA National
Cemetery
having grave
space, any VA
office.

Any Vet
Center. VA
office or
hospital.

Any VA Office
or hospital

Any VA Office
or hospital

Any VA Office

Office of
Servicemen’s
Group Life
Insurance. 213
Washington St.,
Newark, N)
07102 or any
VA Office

Local or state
employment
service. U.S.
Office of
Personnel
Management.
Labor
Department.
Any VA Office

State
employment
service

Employer

At any U.S.
Post Office;
overseas at any
U.S. Embassy
or Consulate.



14.43.060

stives.

a to other

niversiiies,

the lan-
les of the
with the
ssistanv.3
ie attain-
140 SLA

the Uni-
ships for
i Univer-
siding in
the field
ard shall
:est scho-
qualified
obtain a
ika shall
nts as is
oard and

d of free
mUniver-
nder AS
aand to
ersity of

§ 14.43.065 Education § 14.43.080

Alaska as long as the student maintains a grade average equivalent
to a "C”or better. However, no Native is entitled to the scholarship for
more than four years, or for more than the number of years necessary
to receive a bachelors degree (§8 4 ch 140 SLA 1955)

Revisor's notes. — Formerly AS
14.40.530. Renumbered in 1982.

Sec. 14.43065. Scholarships in addition to other scholarships.
The scholarships are supplemental and in addition to any other schol-
arship to which an applicant is entitled or may receive. (§ 5 ch 140

SLA 1955)

Rcvisor’'s notes. — Formerly AS
14.40.540. Renumbered in 1982.

Sec. 1443075. Definition of Native. In AS 1443050 —
1443075, "Native" means a person between the ages of 17 and 25
who is a descendant of a member of the aboriginal races inhabiting
the state when annexed to the United States, or who is a descendant of
an Indian or Eskimo who, since the year 1867 and prior to June 30,
1952, migrated into the state from Canada, and who is a descendant
having at least one-quarter blood derived from these ancestors. (§ 2ch

140 SLA 1955)

Revisor’'s notes. — Formerly AS
14.40.550. Renumbered in 1982.

Article 3. Free Tuition and Fees for Dependents.

Section
80. Free tuition and fees at state-sup-
ported educational institutions

Collateral references. — 15A Am. 14 C.J.S. Colleges and Universities,
Jur. 2d Colleges and Universities, 8 19, 55 27, 28.

Sec. 14.43080. Free tuition and fees at state-supported educa-
tional institutions, (@) Any dependent of a bona fide Alaska resident
who, while serving during the hostilities involving the United States
forces in Southeast Asia, was listed by the United States Department
of Defense as a prisoner of war or missing in action in Southeast Asia
may attend any state-supported educational institution without pay-
ment of tuition and fees.

(© In this section, "dependent” means a dependent spouse or child.
(8 1 ch 176 SLA 1972)



Alaska State Legislature
SENATE 0. Box v

State Capitol

Office of the President Juneau, Alaska 99811
(907) 4653755

February 7, 1989

Senator Pat Pourchot, Chairman
State Affairs Committee

Alaska State Senate

Box V

Juneau, Ak 99811

Re: SB 7, education benefits to spouse/dependent of certain
Alaska militia members.

Dear Senator Pourchot,

I would appreciate a committee hearing of SB 7 at your
earliest convenience. This proposal has precedent in other
states (see attachment).

The legislation offers education benefits to the spouse
and dependents of any guardsman whois killed while acting 1in
the line of duty. It is a way thatthe state can help the
family of an Alaska militiamen whose service 1is given at the
ultimate cost.

This proposal 1is not likely tobe expensive, 1if enacted.
Its value 1is in the comfort and assurance that it offers.

Thank you for your consideration.

TIM KELLY
Alaska State Senator



ALASKA NATIONAL GUARD
OFFICER™S ASSOCIATION

200 W. 34th Street, Suite 727
Anchorage, Alaska 97503

28 November 1788

2. DECEA3ED-MEMEER DEPENDENT EDUCATIONAL BENEFITS FOR ALASKA NATIONAL
GUARD MENDERS

A.  PROPOSAL: This proposal would enact legislation to provide free
tuition and fees at State institutions of higher learning, up to a
baccalaureate degree, for the dependents of Alaska National Guard members

who die in the line of duty.

3. DISCUSSION: Members of the Alaska National Guard, who die in the line
of duty, have made the highest sacrifice. This initiative would show the

State"s appreciation for that sacrifice.

Currently, there is no free tuition and fees for the survivors of
Alaska National Guard members Kkilled in the line of duty. There are
several deaths per year among the approximately 4000 Alaska National Guard
Personnel. Few deaths have historically occured in the line of duty.

Members of the Alaska National Guard (approximately 4000) and
their spouses (approximately 3000) support this initiative. Also, the
Alaska Public Safety Commissioned Officers support this initiative and

would like it extended to them.

C. COST: The cost is unknown. Tuition and fees, at an Alaska State
institution of higher learning, total $1467/year. Total cost could be
$5863/dependent, based on an average of four years spent on a bachelor”s

degree.

D. PRECEDENTS:

ALABAMA: Offers educational benefits for survivors of members killed or
disabled in the line of duty.

ALASKA:  Offers up to $7500 plus Workmen®s Comp; $750 burial allowance.

COLORADO: Offers free State Tuition for dependents if member killed or
disabled on active duty.

MARYLAND: Offers higher education assistance for dependents of members
killed or disabled on active duty.

NEBRASKA:  Offers spouse and children 100% tuition in State schools if
enlisted member dies on active duty.

SOUTH DAKOTA: Oifers free tuition at State college for widows or children
(under 25) of any Guard member who dies or is totally disabled while on



TEXAS: Offers free tuition at State schools*for orphans or Guard"smen
killed in line of duty.

WYOMING:  Offers free tuition in State for dependents of Guardsmen Kkilled
or permanently disabled while on active duty.
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a The LD determination is presumed to
"D YES" without an Investigation—

( In the case of disease, except as de-
scribed rne>§ and (8) below.

2) In the caie of njuries clearly inciurui
& [esult of enemy"action or atta
terrorists.

3) In the case of death due to natural
causes or while a passenger In .a common
commercis carrrer or military aircrait,

o. . In all other Cﬁses 0 death or inj ur
except. injuries. so slignt as to eceﬂ
nolstrn sr%;nr icanc eog superficia cer
atronsa rufons or mild” heat Injuries),

rnvestrga]tron must be cond(cted. Ir
eath caseste rmy makes no determi

tron ee 373
% r IKaa cIan be. conducted infor-
asrajr dt{ldsndutrn of command Where no
mit cror nerrrlroenoe 1S rndrcator or
forma dy where an Tnve atrngo IGer IS ap-
pointect'to_condyct an Investigation Into sus-

ent  pected misconduct or ne?h ence, in the

n«rn(rrcttM«raoeve 0
len ttna be conducted:
3 III? dsease or medrcal%ndrtron
that occurs under stranﬂe or doubtfyl cir-
cumstance? oris alo arently due to miscon-
duct or willful n lgence.

rIUIII mvoIvrng the abuse of
alcohol or Othe

3 Self ranrcted rﬂ urjes.or suicide.
n]ury or drIath incurred while

d et ™

Dd/ath ofa USAR %r ARNG member
participating in authorized training or

Injur ordeath of a USAR or ARNG

ber lle tr velrng to or from autho-
tranrngor uty.,

When’a USAJI or ARNG member

e Ing on trved dty tour of 30 days or

ue to disease.
aP peal ofan
of a

delsa%nne tion Wrth an
nfa orabIe hanrn o abuse Icohol or
other dn(r)tﬁ] épara
102 [ Cases W en requested or
directed.

38-3. Informal LD Invaatr%atlona
Documentaﬁron or.an rn al rnvestr a

ol 0 NTE et o

e A r.gﬁ:grarrrg

al Investiga-

=
E [p.)
VO_)—/}/

. )

=

5=
=D O—
=
q)v}

I
[y
em

|z£%

2=

=3

'determinatjon. of orm
vestrgat|on can result in
10" L procee ) pII?‘%%
Iar ed discussion of the informal LD
Investigation.

39-4, Formal LD Investig atron
A formal invest] atron IS a eta]rled tnvestr""
atrontat norm ¥ e&rns with DA Forn
173 completed by the MTF and annotate
teu [t commander as red]urnn afo
atr nT eagPornt orrt}/
the DA Form 2173, appoints

67

al invest
on' receipt



rn tarotrptrn er whd com Ietes DD, Chapter 40 ho the origin, nsctwenoej, or ravatron*
orm h/l orto nvestr tro— rnegf h*LD Investigation Procaaa IS or rnn%/ Ang involuntar tbmeH
Duty and Misconduct tau a(p against a Interests, Si ne the
plpo priate statements an her do umen Ssctiorvl o emper, is invalid (10 USC 121 é
tation to support hrs or her rndrngas vvhrc Informal Investigations sop In_the Armed Forces, p lor to g
are submrtt to the G CMCA or ggrova ed to Sign any statement relating t

See chapter 40, section [I,.for g detiled  40-1. Qsnsral orrgrn Inclirence, or a avaggrnhglSS ty

treatment of the formal LD investigation.  The unit commander will conduct an infor- Se 0 that t
! ma? Envestr ation when the circumstances Pcrc shaﬁbeo aMLnrllna la mgtetelt

ggtgrmsrtr]azirlt?oarrrg* epplicable to LD Walal of ege one. tatement voluntaril rovrdedb the me
a. Deﬁ%ons on line of dyt determr a- 40-2. Statsmsnt of Msdlcsl brater uch ry J) %/ {onsrdn re[H
SO ok e aé%% Vi FAamipaon and Duty Status DA ehtbehdﬁtédﬁ' tét%% O ecai
B rdrsease rox,mate\ Cause VHE nter‘* a The MTF co mander%tenqlrw [He Investigatign 8 arns] e memb ersoraf
er's intentigna mrsc nductor Il u| ne\% Sicl atient a m|n|s[r|’%[ | K ftatemensan ces them to }Nrrtrng un-
gnce Is "not | —que t0. 0 w}com ete sectign | prn & eap (e Was rven Irst
rsconpuct Simple of ordr arg gglrgence JOE“atet ssecuorlrJ rW|| showthe (2 rmatj on c ernrrE the inci-

0r carelessness, standing alon r ra ent'is sou ? e mem-
constrtute mrscondI ! Intecase oﬁted}fat rte [y t}:o\(r)v t?rgea?g ger WI| gar}vserq1 that e ors 0es not

ss re ute b substantral evidence tive medical cayse of death, The MTF Pave tp] make an¥ srtaten]ent thathsa ainst
contarne ternvs atron an rnury Een teongrnaPDA Form 2173 to.the IS or her interest that ate? to t

disease O{d ath is presumed tq ernL e members pnrt onn&mrggge{ofpﬁecg%mﬁp ISZ%TgnﬁSSﬂre as%g{earréatron angsthforr]hqri

ena
not natyre

¢ LD fin ordet rminations must Wil
suggorted s%b?tantﬁevrd nce and bya acop}/ for | ormatron an orin ained from the member atementat
g e welght o evidence than supports  For ARN H will sendrrheorr r%l festin Ve warnrn% was rven must
nx erent conclusion. The evidence con- DA Form 2173 o the St be at ac to the DA Form An

ed rnfthe Investiga on must establish @ pendix G) fo % unrtr tﬁe Wrrtt?n correspond nce rep etrng rnform

egree 0 certarnt reaspnaole per- ember IS not Fe era[pze’Hh d/orattendrng tion from the me erwr S0 contﬁrn the
so rs convrnced etrut or falseness of  an active Army service school. ahove WarnrnP %tac ptot

». 1e uni commander WI|| complete orm 2173, 1Tthe member 1S also sm

ay qffense under

cj ?d’reecrtmgvrdencer that based on  section |1 of DA For IIn**
dn factual d)etarFs o?th ?nsssteﬁstar 0l MArary 1— ini dmawr

ac knowled ge or o )servation of status at the time an
Al Incicent. hasprl nIrmpr advrssd 0t-Jya*oa- her
MoK indirect evidence, i.., facts or c Instructions for completion of D{L\ rrdll errrerr . and rght*
statéments from whi¢ reasonable rnfer 273 arer F|gure 40-1. Sample of nsfw qvlu Warning
Snces deductros ﬁnd conclysions Hra{y DA orm 2173 ata— a%r\rnvarQ |rrcs should be
rawn to establish an.unobserved fact, (1) An In re uiring an informal in- use or suc
knowledge or state of mind. vetgatron rsJ a (r'] q The command(er will thoroughl re-
There is n? istinction hefween the “ A death ca%e requrrrng an informal  view chapters 40 and 41 for anP/ di onal
relative value o rreccf and indirect evi- tigation 1S at fiqure 40-2. - pertrnent rocedures or special considera-
dence. In some cases, direct evidence maey 3) An rnrrur requiring a formal investi- tions before conducting and completing the
be more convineing, than rndrrect evidenc gar n rs dre % rnvestrpatron
Inother cases, Indirect evidence may be ase requrrrng aninformal inves- & Prompness in conductrnthhe rnvestr
more convrncrng than tthoefstthtement otan trg ron IS at figure 40-4. atron s f reat Importance. “Delays oflen

eyewrtness The wer e evidence IS
not etermrnedb te numb ero witn sses 40-3._Evtdsncs collodion In orrg tron passioly resulting in an
or %hr rr]ts but b? the invest m rhrng e s The Investig atr(pn will ascertarn dates rmproper e

! ] ] ) termination.
er authorities acco aces, persons, and events definitely an
Cg actions: gccuratrﬁ ; th/e B 40-4,_LD determination

Itis essentr%I to rovrrde
l nsidering all the evidence. porntrn approving authority with an accl- .. _he final determination pfan informal
2 Evauatrn? actors spchasavvrtness ate un rtandrn or "word_picture” of the rnvestr troncanresult rn a finding ot “in
ehavior, oppor dpnrty or nOWﬁ de Infor- Incigent ernd Invi %r gated. The commander Ijne of h ayexcept Qr those cases In
matron 0ssessed, ability to recall and relate  must ensure that t e Investigation contains descrrbed eP gra[p]
events, and relationship to the matter to be enourr; pertinent Informatio and ata t0 rect, 1NAL the servrce member
ecided, enable later revrews to te made without e rn aa "authorized status" |gduy p
3 Consrderrng other srgpsoftruth more rr]orm leave, eé zdoes notsupport a finding ot “i
IW rules In°a Rendrx will be consid- findings of fact should be sup Irnero 24 n
ered fu y In deciding LD determinations. portedb y evidential exhrbrts Co les of mill- finding of "In line of duty" may be
These eldborate upon ut do not modify the a%or civilian po Ce ace ent repor(tj entered b% the commanper only. vihen It has

dpt In faillre to secyre imp prt nt data

basis for LD determinations. nent hos Italization or clinical records, been establjs (ed that a formal”investigation
pp bg rts, an Wrrtt tatements 1S not require
att c ed as exhibits (such as exhib- . Af rmal ling of duty Is required if the
B), when approp

late, Written rryur}/ rs(eas%tpr death occurred under yn-
statements by the commander descrrbrng al or dountul circumstances; or If the
matters, ersonalyo served and Iearned a person affected by the rnvestrﬂatron to In-
convenient means to document facts and,  clude NOK) requests one; or the complexity

when a Wp’&roprrate shall be attached. of the case warrants one; or for an other
It saqsrra nwas" crrcumstance outlined in para%%p] i 12

sil T U LT — n death See para
&L n?enqbero the Armed Forces may . Ifa?orma vestriatro IS required or
required to sign a statement refating ~ requested, the unit commander need not
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incident.In itenf-30( o

nurthe d tsrls -f'the
mal Investigation

owever e reason a IJ%[
Is required will be entere

40-5. Forwarding Investigation
The ?ommander will forward the, mvestrag
tion etotea'pProprlate \Pgorntrng n-
i e
e
UfcJfan*8t?8. on WR
ny of the following, fapplroable
((13 St«m— n or wiio— ~rnrwpt arda&
indicating that th% memberwas arned
his on hc ngtna tiljnate* sutemait.
% Mtd ICSi oawnaratatIaK.
4) SMtOHO*s.
h) ABNO: Coo y 0f the traipin sched
lé for periods 0f"IDT exceedi f %f
ssemply

(Jsuo e ftrple unit training

ve, M
6 APfNC Copy of the training sched-
or atg perio of IDT performied In a

a
XAMGI Co of AT ord%(e for peri-
AVII }totalrn ess than , ays.

fc of orders for"any_peri
od ofF 1D per?%ed under 32 U Cp504

or 505.
Other supportive documentation per-
trneh t to th e?nr? strga?on P

40- 6ThApEorntmg/a provatlhauthorrty
a ointing authority is fnor-
NPé)A oor%ma oy

e
4

gllr{tthe SPC nder. of at least
9ned or attached at the ime ﬁf the Incl-
the
t WMF
the roPer actron
Ratron IS required, then an Inves-
t atin
g Ltrtre DA Form 2173 indicates-* ii»
LI 3%
su |crent evidence exists to su port the fing-
re uested.
P thorrtres will
atio Eoretey are

alion ?%uadron size or anization for
A NG) of the unit to which the person was
aragtBS&z EXC}% within the Alt
XXM iKW xjr
mal ves gaitronjl’Q ht: ’
tinfri mu
a}]lrnfor H] [Lgn}watfa]t(/ltods termine
(1) It the DA Form 2173 indicates a for-
mal Investl
|cer 10) ‘must’ be a gornte
me |ate onduct, a detaif
mves |?a lon;
no formal | vest atron
equire reviewed to eter |ne|
s In app rratde cases, th assrstance of
serv crndpju ge advocate may be
o A orntrn fapprovin
fheck LD | ve?t? ng?
orwarded. The purpose of the checkIs to
ﬂetermrne whether al| ﬁertrnent instructions

ave been followed. The Investi aﬁ]on ma(r)y
be incomplete or Instructions, may have not
been followed. If so, apporntrng authorities
will require compliance With Instructions or

valid_ reasons for noncompliance before for-
|§]atron h

wardrngi the report,
proving authority wi aﬁ

Atfter the jnformal jnvest
been reviewed, the aﬂ
uthority 0f the Sectetary

take action "By A

f the Arm

(See tablet40™1 forappropri-"
ar] e action 8 i p
tor oc

Appropr atlon of au-
R el
Nafl hca lon 0f com %ted actrons WI||
be accom‘plrs rI)ara%r
a formal inves %at on'is requrred Te-
d%rested or otherwise teemed ag ropriate,
Porntrn authority must appoint an
Investigating orficer |mmed|atey
Stction |
Formal Inveatlgatlona

Eabla 40-1
rocessing Informal Invaatlgatlona
Parson nanderteSee note %)n DA

e P
sl Wi
ey

%Crggmtmn trrje 5 calen

or Initial treatment

P

%f?&'t ”t’ttt% ot . i
r§ vrousy 0 IVerdthan 10 days after

mcrg t(Igee note Y

Parson: ndrvr aJsunrtc
t%tro]n esectron d&
ai su(%oo mentslatn sen h%rrl
I I mo%re |cht mcrd1 ﬂt occurred
Eompre oB. 30 calendar days after mcrdent
Peraon: int] hoti
ct?o IQAéO\PO 'Nesté tion for
com teness dre Uired"docu s"
daepdp ove?; gtate orms ollows
rrrere D,
e “arhyr; .
IVl aut
g?evre% gd)rﬁ ete ess In neofD
ar one d) roIn
rsonne ee
noe an en onec
memb rs uni eomn@n e |naI
appro 0r1
|seaeor| ’f inting
rdra e i 9rh;°' ,,
vre eb or completenes f Duty,
tver late comman ne Sen
orr |n pres fo the nal approving
rdeat "Reviewed for
Iee ess 0 determination made,"
g o rate co mfrnd Ine. Send
an pres o the final approving
rsalrlrproved direct a formal
ves
rgg ? n time; %5 calendar days after
IncIent (See note
Person inal Ap rovrn Authon
Act |o[1 evrewt v st |on or
comp e[ ness an re urre ocumeP
arng ved, a ﬂ tate as outlined under
el LR
ma 10 ne o
memb unit commander ee not%ysg)w
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éh Ford etnx Ret
ori |Hal ang one.co

S

rove retu n to the
ect a orma |nve

n trme Calendar a
ee notel

xa
If dr
authori

e

Noias:
1 ﬁ\ﬂsl'glimemdibeﬂdﬁne linits, 2

Oorrmand hysical or ecinstratrv*
reqosihiln dngTF mgwmoh itividel streatedar

3 An edraoopyol DA Form 2173 vi
servlcesdml u‘dertte|unidmd‘
onADT uncer REP-83. This copy vl be Med m
ronvcal’s fikMPRJ which o retumed 1o te State
A&mm’aalatﬁ'eerdofmsdmlcr

_4 ForUSAR andARNG peﬁnmel who are

a mlmd)rogmrllﬂ Qne e

nitcommander
Sould amplatitfaA Form 2173 >
5 Ifrudsrtocurnedvhleﬂemembervras
uit (e.on ke, riagt, ANOL.
etc) oarplete SectlmWE,ﬁC%A Form ﬂ73 and send o

MILPOﬁrAR @; nﬂeareaolﬂe% Holever,
ifthe It ooours dunng a
member and hls/hermtare

penod when tre
etercis anay Emnt
Sctin I,DA Forle ad sed o

aron fer
anp
tre parat
rsalltinCAC (StaeMILFC kr AR\NG).. The MTF
commander vrlllprwl %gmrg doamentation
requested by tre parmt i MILPO ar

parsible tnit commandel

. Folloned command Ireaf “0Y AUTHORITY
OF THE SECRETARY OF THE ARWY™.

7. For dificas: HQDA (DAPCVSR), Aleatiia,
VA 22332-0400 ¢ -
For enllistect: chrmander US Army Enllisted
Records and Bialuation Gater. Fart Beniamin
Fariam, IN46248-5301.

USAR Persarel: Corrmander, US_ érrgz Resene

Persomel and Adhin
9700 Page Baulevard. S Lass. MO 63132
ROTC catets: Ihaccordance with AR MS-1.
&Aoourpllshnllﬁama:uosreumw

mt%M LO inestication Sould be

ammm

0.

TFmaImlmesm
R members on AD kr
dayscrl&s,a’IADT whenﬂ*eyarepﬁlens il
10. USAR uni.'saoducting LD investicatias i
Umit the LD nesr]@]m teCAC Isedn
ik over treareawhere

%mth trfnal Processirg-

]J.theMTF vill send tre I and lor apies
1o the State MILPO (ArmdlxD krtte member 3
Lnit ifthe member ¥ ot sd/or
atterding an actme A

2. For ARNG: The
relain te (NGB or
vill indicate actlmonalap
formard apies to the USPFO dl tre Siate, tre unit
commander lorfiliiy in tremenber s MPRJ. and te
member 1AW Pars 40-12.

40-7. Investigating officer &10)
When a formal LD investigation is to be
conducted an 10 must be a% ornted samgl
TRpomtment DF 1s at exhioit A, 1ig 40

e 10 may be a commissioned offreer War-
rant officer or a commissioned officer of an-
other US Mil |tar¥] Service In gornt acttvMA”
where the Army "has_been designated
Executive Agent. USAR commissioned of
ficers may be appointed as investigatin o
ficers during reserve training Sessions.
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109vrpnllvt3estslenror rade tot eerrréen?]ber he- 9 e3<tracted and attached to the DA Form hﬁer z\ tps in r1e|atron 0 extendpd actrve As¥
ntin pﬂ orrt rmrnes that it_ rs S ch§
F ? ? e(te)d I the 10 Wd% totprovrded the com

racticable beca(ise of military exigencies
E]d)t not because of mere rnconvgnren 8) ority Dt%er(gm%t estr %rnt % uéhl‘rlt
commander If teunr omma erhasnot |
405 Investrgatron completed the form or qbtaine rt[
ocedures for formal gards of rp

rom %
the unit commander IS responsible for  necte

effort, an

avel to or from
)at t etrme ofthe Incident.
) en re evant, evidence regardrn
the state of rntpxrcatrop the extent 0
mﬂf“é?%” i erson t/nsrrge\l/e rann(]e(n(tra
dwrth they incident. Evrdenceasto the

nce ang behavior, clear a

r

othcers ang Investigations contain eneral appear, d

15-6, chapter 5, areqnot Irca%\eto ormt’ﬁ re estrrrg;ertcépp]n]eteg In Easés }é‘%ﬁrln?% Patronal feecﬁ coord natron of muscu[ar
B

bs.chy )
b misigaors v e e mtmutmmmmun

royice the details 0

Nce 0 a
&iﬁt IS 18 ulatron provrdads moreg ecr?cor not nfer 0 3 orma rnvest ation i
e urrt/t ?t é ? ? mrne eqantr%an

rent quidance.
rhe must be free trom hias, or g%% incident wi

eas as tﬁ) Se

statemgnts re
e CoIIectrng the evidence.

atron prey eterg;me Isease or injury

TH
a [ artial Jnvesti
pon tﬁe 10's oud] determin he actg
acts, not as {eported Ut as t e actuaI
occurlr) as ssrbet shp

then be able to make an intelligent an

curate determrnatron Promﬁgness IS crucral evrewrng rna d rovrn

in conductina and comoleti investiga-  With an ccurate une nd rn the Incl-
t?on DeLfa ten resn]pe Faeilure to% ent ernﬂrnvestr ated. The 10 mus ensure

cure rmp tant information. tatte vestigation contarnsenouq perti-
aement of Medical Examina- nentin Lmatro?w and datatoenab} ater re-
bgn and fus (DA Form 2173 ﬁ| vrews to be mage without moref ormation
ows V%ure -570s a sample formal

e MTF ) mander é tter p Investi atron

phpscran or atrent mrnrstrat
ate and co p)etep ection | DA orm b evrdentral ex s. Written statement

2113, Thrs ecton will show the nature and g escrr rr(]g matters Bersonall 0b-
ﬁ SEIve

extg of the In ur r rsease e] ra earmned b thel are conve-
In the case It wr sho ﬁq nient means to docu ent acts and when
p/pesu

Ive edrca cau e of death. a ro riate, shall be attached: however, a
vJ) t 'd] the ori rnaﬁ DA Form 217% P entLp h]e 10 shou?d not be used as a
p the member's pnrt ?ommander for com- su sgtut I WItness sta]fements when suc
etion; acopp will be forwarded to the sup can be ontained. The fo owrn IS provr e
ortn or In ormatror]

a conven ce tha
onrto?n ForAR G, the MTF will sen aﬁ T

S0ns and events definjtel an ac urate

éch cklist of t
ould be Included (as apglrca |e rn orma
the orl rna DA Form 2173 to the State reports of mvestigation concern] p
MILP Bgen dix G_for th pm mber'sunit duct and LD under the provisioris o this
the member is not Federalized and/or at-  regulation:
ten rn an active Army service school. @ 1he complete namp rade, SSN, or-
he unit com ander will complete ganrzapon andl station of the service mem-
se tron [l DA Form 2173, éo show duty  Ber killed or rnéured as an incident of the
statps)atI ‘tht etmee r%betpewla]s% elr\}t see tpaha event unlrlier rnvlst ation. ) !
trmeofteat b"ltél”y, oﬁ%seto dlsgase the Wrth)anAran%t/? geasg o b%aatﬂ connecte
information Delow wi erncue INte . Coples of |||ta%|or civilinn poltce

remarks sectipn of DA Form 2173, reports, pertinent hospitalization or clinica
© Orma?eé{}eﬁ' e, (nclud- regords autopsy re 8rfs records, of coro-
I)ent Of ek Y ( nersrn Dests o e exarnlrnerareportsd
<c> Qabsentby ause of breaking restric- Boar S%ICI?I an }8?'%5%%03 esrtslonlses an
pon tde? eande Qur the ety e?wasrn @ Com ?eteyrntor atrongc%ncern the
orme P restgctron site and terrain at vrr]/hrch the rncrd ﬂt In

revo ed en, Wy an r diagrams, or other exnibits which

© I orted absent vers%a g charts,
may be deerhed helpful tc a complete under-
leave orp 5, the hours an e ective date stahdrng o) rncr%lent p

of (he leave or pass and (be time unautho-

rizedl absence began. e) All pertinent facts Wrt]h res(p(ect to the
{ | relportrteh absterpt fordtakrntg a”&’”t‘ﬁr gtlatus '3% Iplajslp”douralugta ltjheotrrlnzre ofa tﬁgnr%e

é%hﬁr.gépa'” © ALEONZ6E TOUE N HE  ient resulting in his injury or death.

When a person must be at a specrfrc et/ ) When the pcnon Involved i rs a mem

(9).
cation hetween given hours, the part of of a reserve component (USAR or
?te directive that sgets the requrremeh) ts will ARNG ), complete rntormatron as to hrs or
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fthe member's R“V'f € WEIE question occurred; and Rotographs maps,

d ce w ’pco ucting the_investiga over
e 0 shoul never&? in the rnve%tr Warnrnaargdlurrgd before requespng ihgr

Sprneatgr)r Slaplgr%rttgg as exni brtsalggtttr)gl ?hb

en completing DD Form ~ cat Ingf/a%n us

PHThe Owrllapertarn dates, Iaces tne mental com

It I essent 10 provr etea orntrneg of surcrd or atte urcrd oss
norties evr ence grrnrgIn menta pf

Ail findi [t()lt s of fact must be supﬁortedco

th er acts 0 serY]atrons and
prnronso others rrq qtpestron
act a im arrment (si a}e] deter

n tureo poxr-
erro 0 me
the er on. Results of

use
urrne OT tISSUG tests for

breatl

F()h) % en

elevant, evidence regardin
nt 0

etence or Impalr
the deceased or In P ured erson In

ono
Ceased 0 er ons
rneg This will ncud p ble ev
ence as to the persons Socl roun
rs or he[]actro s and moods rmm diate
prror to the sulcide or suicide attempt, an!
Joubles that might have motivated the |nc
nt ap arB/ ertrne”t examrnatrog
lin ecra Xperience or
t{]arnée per ns. P rjon 'note ordrarreso
ased ar valua eevrdence In the
caseo a dea Zsurcr eor death? result-
rng from accident rnvoIvrnﬂ unusual or SUs-
p] ious crrcumstances such as a single car
otor vehicle accident) or W ere the mo e
et ISe rvocﬂ apsKr]: olo ca
sywr eco uct ba enta ealt o
cer as defined p
g) Documentation that statements solic-
ited” from an rnrrured service member wit
respect to the Incurrence or apgravatron 0
his or hﬁr disease ﬂr rn%uéy are'in compli-
ance Wrt para rpp
Il review chapter 41 for angl
addrtronal pertinent proce ures or special
pnsrderatrons before condycting and"com-
pleting his or her mvestrpatron
£ Reports of Investg lon—Line of Du-
ty and Misconduct Status (DD Form 261)
will be prepared as follows:
10 will prepare his or her repprt
D Form 261, Instructions for comple
tron ot DD Form 261 are In fiqure 40-5.
“ he_report will be unclassifie when
p sbIe CIassrfred material will not be at-
ached unless it 1s material to the

Inve trp% lon.
e rnformatron below will be includ-
item (?g Form 261, whep appro-
rrate It additional space Is needed fe 10
ma continug on ase arate sheet of bond
aper, rd ntifyin r} e top, ILe nune of
vrdua C0 ce ne SN, dateo fnjury,
death Or onset of glisease.
Summary of circumstances and basts
tor ndcrrlrg i i
w, Clarification of any discrepanc
the date and pltce of rnjuy ry or de%ﬂr dr



the eerrdence U tc the duty status of the and tooferr buttal. Certified mail ﬁhould AP I the city of the U.S, Pst Otfr e and
membe recer t attached to umbae WrU ven ach eI a

Jone
« Reason for not interviewing.the pe theL é’jnvestrpﬁttrg no e onse IS. re- tron ?aut ort ort tlsn vles QJ) tlr%?r 3

son whose LD status 1S bernd Inve rate Celve concu e e rnvestrp orwar
ang Witnesses whose testimony tion an rnarze ﬁrs or her n rnp éhe apﬁrovm% rrty reviewing”authori-
terial. Ies onse rs received, the 10 wal review an

@ Comments? the 10 on the credrbrlr eV uae the me per's response prior to

fstatementso WItnesses. ma mg ISOt er Indlin 40 10. Rsviswing authority (ARN<S*A

List of exhibits, When the 10 scom leted the in-only)

g Doc nl)entatron will be Iettere andve aton an re ared nis or er report The . reviewj rgaut ority will review
att Ed asexhibits to DD Form 261 In t p e wr the aP rogrlate LD the inv strpatron 0" completeriess an accu
order below. nding In jtem 100 DDF 20l on Ad rac eporto inve vgatrp]n ma ere

n th rou revie annél

X |nstrument thata ointed the 10. cases?volvrn rnu
. Form 2 gPa ement of Medi- q

Ise
, ﬁscases See correct ve actro if necessary.
cal't xamrnatron an Du {atus. neverg pt

(@ COpy of orders to active éiutyo efi-

Hr Investigation erevre aut ol WI|| complete
ocumg tation attesting that state- elO ver ‘determ eTrs subgtantial thea rop rr te ockon
meréssot]crte rom an rnAure member re evrdence of miscon uct r willful pe ogpg rovr% rovrn n rn so
8ar Ing the Incurrance or % aYatrono h to stipport a decision of not n lin U- or in auttPorrrty | nocas owever
Seas p]r r(p]éuy are In compliance wit ﬁ ue o own mrsrion uct." To arrive a“ wr r%wewr authority rove"
paragra cp ecrsrons the ues rn ppen dix F W wrt out sta tr?e [easons for rsa)é) roval
consid ere] I com lete Wit % enew fin rns I the new pro-
odic advance training scheduled f J ebox to the rignt of item 10 and sen the ose rn rn% are a ve e tot servrce
trr]aerjhr?rnd reservists on AD or Reserve duty report to the appointing authority. ember ang de met as noft Edeen re-
viously advise eavere er
%egortp a]uﬁ psgr fmdrngs This in- - 40-9. A ointing autharity ara a%4%8§% the member, wrlp%ep
cluges od alco ults and toxicology \p Inting authorities will check aH vrse an (! her response If anyv“
studlies. LdD IH esti atrosbeor the are forward- consid Re ore taking acti Te
n Re ortofrn%uest 0se.of the chec sto (etermine ecptrtx t duarte must
(g) Statements 0T witnesses and person W ether aUrpertrnent Instructions ha\re been 3 ti e a.com ress. If the a
being investigated, rfowe The Investigation maX %rnc ressr udes an FO, the city of the US
@ Photo raphs maps, charts, etc, if peteor rnstructrons |¥ have not heen fo Post an APO nu er Wldocu é\r/]etr;

owed. IT S0 ap orntr

relev
5 Copy of letter of sympathy written to uire com Irance with
the. hext@fkrn Ind eah Xasgs Y gqr asonﬁ or noncompliance before for-  ves

(1> Statement from medical authorrtres war rnﬁt e report.
on. S 544 of otper aprpro rate f oTrm on o T ?a ointing authority will refer the 40 11, Frpala rovrn orr
erro 0f ho rta zation b ause rnJuré report of in F%?t jon. o the ervrcrn%JuH nal%iJ provip aut rrt w|\‘/\/\
e
A

authorities will Attac egatron of aut orrty
(r?wstruct ons or val- If applicable; aﬂd forward the'report of. In-
gatron to the final approving authority.

r disease. This form shou 3/ be Use ocate or review and opinio vrew the investigation fo comp)et ness B k
when the ipformation in Section | ARNG will er RNG re rtso rnvestr ccur The™re ortI mg eercettu "
s fof corrective

Form 2173 IS Inadequate to compIeteafor %atron toa vocateo |cense attor- rou revrew channe
mal nvestigation. eg non mem er ARNG, tion, nec SSaly.
(k) Any other exhibits relevant to the ig atedb he St teeh utantagenera The rnal a rovr authorr will

Teo Inion ren ere J e attached 10 make rs/ er ent ont extreme 0tfo

A copy of each exhrbrt erl be at- the rnveftrgatron The judge advocate's re-  or on t e ac of orm 261 Th e fina

ta hed t0 c co(er ot the LD report. vreww provhgaut ori 3/ a\plprove [ rsap

ps% e] %ma]co(prpo £ach ex- I) Hete{)mrne whether Ie]gal require-  prove the findings fthe lower headquarte

hrbrt will_be attached Yo the original of the men ave been.complied wit % Authority of the Secretary of the
Ar

g In no case however will“the frnal
att) Vi authorrt¥ sapprove’ WI(S out
ating trie teasons Tor dis pprova an

i ﬁ el

re ort. If necessa tot%
gsofthie Ing the new frndrngsl e new pros

BY ofthe lAscertarnr any error exists. and rfsg
rna‘ for any re ongg Ie%r Y wheth e#suc errorﬁ (pmatera or a
rt ona copies, or translation) the or inal versie ect on any Indjvi uaf 0(1;

stantial  findings are adverse to the service member

Il also eatta%ed Copl eso exhi rts ma Determine Whether tg

e attached toteorrgr al ora report on fi atron e?upporte by su 8
when the orr(T;rna exnibit is required to pe  evidence or lac and tfie member has not heen revrous
filed elsewhee or %he documents are the &42} Examine the rnvestrgptron to. see if  vised of the adverse findin aradr p]
ersonal pert9y traI claims ma¥ be involved. This Isof  38- }i/éG) the member wil oa Vised ang
tte pec e(pnceJnt where medical care has been

Indiviguals or estates
e.0., personal |étters or surcrde notes ad- rresponse It -any, will be consicered
dressed to certarn ersons These ocu prms e Government ma]y e entl- eore taking action,
ments s oup pred or du(prcate ed t0 recovert ird party medical”claims. The rdpntrt}/ f the heap uarters mus%
when possib AH exhrb S atfached to the The app orntrng uthority wil complete be cear ang inc eacom res? I
LD re ort, which are not orr as mustb the aé) ropriate hlock on the D Form261, the address Includes an AP city or the
of su crent ualrt¥] to re uce legible or drsagprovrn e f'ﬂ rngs of US Post Office and APO num er wrll be
howeVer, will the ap-  given.

b R Ag p or du lication. tﬁ’é) no Cas
Mtt 0«*«ipiMa+ orntrn authorit grove wréhout a. Offrcers acting with delg%?ted authori-
agarnst the service memb er asedu on in-  stating the reason or isapproval and giv-  ty will include a copy of the rT]a lon doc-
formatron obtarned In the investigagion, the rng the new findings. It the proposed new ument in the LD case rIe to lprec ude future
10 wiUnali#rih w rtsr iwwidH | of the grng(f are drﬁer%nt from those of the }]0 questions as to his legal authority to act
Otfet?teﬂlfjt\\//ersI Rl eand deepmnlﬂM memb rl?r(rsrﬁ tt)g ad\Pnsseedrvtlrcett@ean bern rtn Cnder s reguaton.
a W nni
(? ?a | >? i PEO % 40-12. Disposition of complstsd ~ BD

ence (Sample Rotitication lefter Is authority In thes me manner as
QS % he memb er wqﬁ) Raragraph 40-8/(6 The rden rt o?the actions
tigation WJ| be drsposed of

ﬁrbrt
warned raph 40-8, and given a  headquarters must clear and include a  Reports of inve
reasonabﬁe 0 por&r ﬁy to reply, nrn \%rrtrng comp(ﬂete aadress. Iftﬁ aress Incl udjes an  as Shown {n tabfes 40-1 an
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In. death case, there will be no
Person: ndrvrdu it C der L .
notrfrcatron AtrSon uestﬁ%rmmaﬁomwﬁ anstlgmmmﬂms Inits, see

o. I INjury or disease cases, the. fr
Prg\hlengw (J)Lhtyrrtyegﬂfj i e i ”O,ﬁ’g vrour? rrrrqge%odlater than 10 days after %%Mr%n%% ratiistie
INnCl 'Eﬁmma“m;}‘/ trected
(elt The Berso \gho Y]vas rnvestrgate 3. An edracopy o DA Form 2173 vill be
eport will be ma We] to the commande Poraon nalvi uaJsUnrtComm der prqmredm%sleardmml atiatirg
o tengatronoor érrgg temgn@ er was ctron ongp]%te s%ptron ggportrng %wm%ﬁe Bmwﬁlbgﬁmge
W sr Ues 2 A
%orwar el 10 he Der i B o ehas &Pres ﬂdaﬂﬂdpﬂ%g el 2t o] o P e
een transferred. The perso 's station or ntrm ca ar days after o
InC ee note 4, ForUSAR andARNG persarel who are

Bnr commanaer JNfrveern?t“ that the mem-

V\%srgns o e g e “31 Ao Person ifing Attty coty, Te(Eor oy e it comancer ST
i, TG S receipt Wil W'(n%e e i te'P“ @J@%ﬂ uc ogic rnerrjes.tfrrglrg?ronbySee ﬁ%%m'm&mm@r%

pﬂllmllﬁsni%rorrllst mahetaamerovrh a?rtgror n time: 35 calendar days after 35 cplete St DA Fon 2173 i

e egrhrbrts ot Contan clas rnc[Hgn?[(@ee f) e ey e o gy ot

mlureddn are treated by a avillin
%ctcrard W Id

e Inform tron and CID. reports before iFthe incicent ooturs dunng a pericd vihen the

e report o rnvestr atron IS sent. He/s Person nvestioati nerber and hEwnitore terorn atfer
wil| note on D %n }]t at the # uc(t ma nv st atron Qe ey ey fran tre adsarﬁglﬁmggggete
ber's copy has been furnished an e girsregrrar% ST AL @ TR0 Py et
the Cate. he member's copy. will be sent by res and SeM commander vl Sy dEntion
letter. |t will inform him or”her— ga r ays atter requested by e perent Kl HILPO o
ver?e )t his or her rr f éo i#)peal an ad- rncr ee no?e 'T The sane offier Seuld be agpointed

41- an og hrs/ tnot térra ga P ti rX g LS racgtcn-oa@h%"owr P8
erson: rnr

statementasprovr gPara ra ct n F%l?)o rnv stigation, complete a"m “ﬂﬁwseardrrerbe S Unitconmander

o |1 certain doc Armen el RXE E &1 5% Vr\*ﬂemtbeenm%ﬂnglalsjlussu%]amg:lilntedijato

rawn, why It was Qah é’eé” VeV'EQ orr NSIATY me e
alimor S) N
Feasrn auYhorr erﬁeasrn ut orrtsy res H]tGOF thAR
re ort ommdnder, U

evvrng authorr 10 rE\HRI% é?esr Nzt b i “@;Ddam uill be

Army Criminal Investr jon_ Command, recpired by AR 27-20 ifthe injuryor ceath of the
5611 Columbra Pike, an“s Church, VA @ person whose LD statLs isbeiny inesticated stre
220 I rncnc] t(rggetrnnae 5r:a|endar days after m%mslsmlammﬂ@ SO BAE
The 6)proprrate asrgnment drvrsron VA |f-ﬁ-ememberwa5 Neticrel Guardsman on
tsee AR 640-10" for. addre sesg or all o Person evrevvr Authorr NGo rtr SO B, . orifb Tt us
Icers dwarranto 10ers on af ive qut rnv , the gyointi aJrrmtyvull
mo_re 3 3(3 Y r?rol tthe el Gtcm- horr Leenoe n %’I ngG WGM'%(W'%%%
nation is “not In fie of du and send e o i )rwocopres o fin The StaleAG e revianry

(Be) In the fU?A memtﬁers who

returne ome arter com 6 ~The quinti, reviesirg, and firel

etion of %D‘f'gé’nt? N trme IO calendar days after wﬁmugmaydtaﬂrggap’a/lasﬁtit erg

FTTD T, 0 the ee note fitiy
rndrvrdual throggh b Commander. | e o Pt o ot o e B
Reserve Camponents Personne( an Person Final Approving Authority roferough ron an te fiot.

Admrnrstratron Genter, 9700 Page Biva.. St. I APRROVING A AUTHOR’ITY PEAS i
Louts, MO 63132-5200. ﬁa | Jewt ¢ inu H%a}]on(?n ﬁnterttfhe ety e

c. Notrfrcatron Ietters returned 0 the fi- a(elaa £l Ionr%appro AUAters L lis %’:ﬁmmmmw
orwgrpm '”j ?gttt ort snovrernv g%v‘\;‘” s e v? srgna(gure g srgnature B%c \%%S HQDA (DAPCAISR). Alearia.
Ietter WI?| request tha tthe notification Ietter or Psease or injury, one of the For el Comender., US Amy Enlicted ecords
Inclu rag[the copsy ling of duty report of ~ fol and Ballation Center. Fort Bengarin Hanson, IN
rnvestrg ion, be'sent to the member. veglﬁ ITYOFTHE (RS o ender. US Ay R
D(A)PI(Z:or'vlosfer)ersA |send i) HQDA S rs ve subo W o oloving Wje'sam'mmlad | e st Gter,
E 29-0400. exanana, B ﬁ%ﬁ Eag?i g‘ ROTC GRts: NacOrcEce AR 1oL

g . 2 CIO rarts ad casliaterndvil o be

w For enlisted per onnel, send tot
Commander, USA En isted Records an deat "Reviewed fo B TN ITE OF Bury. Tt
Eval uatron Center, Fort Benjamin Harrison, E)% or geg%n anfa %1% provirg auty must also teke gpeal action n
IN 46249-5301. A 14 A copy oFu LD nestigtionduldbe

retumed MTF o, dl iniures
conceming USAR and ARNG merrbersonAO @0

E?goeeslls?nzg formal Investigations NM@ W%QE%%MMEQ i&%&t’&dﬁir e T Wil S T ool 0 B cpies

j>n

toﬁeStateMILPO( ixD frme member’s
izd ad/or

Parson MTF Comfmad o1 OA sea or rn]ury mtﬁrrrgemem r s 2z
cro omplete five ¢ eso section cusorn et e
9 % n&%n e e COpiS 0 the AR ’}% one copy il e NGB Wi rdem e appien. The SNGB
er S Unit er sn co%y 0 the mem ng rnvestrga SEETO  vall vt Al opies boshow el e ey
esu ortrn ee notes 0 12 e CNGB snd distriute one ooy loeach of the
rgg etron rme 5 calendar g a3 gle On Ime 75 calendar days afier llowy
rnc nt or initial treatment ote 3 incident (See note ) a Retain one copy lor file
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b. USPFO ofm« Sunm . authorrt or trnala ovm authority. Th« Except as provided in « below, the im-
dﬂu%mwwﬂmmrsm. ere fal dto Co Bete %actron d medrateﬁ maﬁders company ﬂurvalent
U7, USAR tnfisarictig LO investiguoswiH - (1€ resc time or the allure to provide  unit, or higher level tndrr’rg o e. mem-
agaﬂ“““-‘i? “E“’grgmm%gircﬁ%ér%'%re r?§‘§°”?otee feprt 1 e B ot %ttsaesn'hé‘é' Hﬁéis‘éuoyr %tea&tsét g tme of (be Inkr,
fird processirg, prorP I determination, e Absence%eth are mrtrally corr(r)srdered

415 Legal su ort , th})nt {nee/AR 630 OfOP rPange

Althou h LD | strgatrons resuIt in ad >fame ﬁs e % ted [ea™"

(1 rﬂmrstr trve $bot tahvICe ers F{)ecraL he Oerosrhg Ea Wil o nooﬁnsrdered
aﬁs ‘nSIderaLan and Other sug#]%rtrn AGo ce rrcensed gtt[omzl; J
nVestiaations design 416 Medical treatment

g }Wate aegtjrtaa]ttro ener gtedrlrjnlﬂghowt ?e of T d.seaste ener%alt rse se

es all not support a.miscondyc
lhl RIatronshr tOdIECIPHHaWOf i begnresented an oensure ata ememberh g 1 e
Ot era ministrat ve actlona Eertrnent {S are eveae ort trons re urrrn %rtét eport ana re-
naverge LD determinatjon I an admm- 0 be rvr |tte10 Bx rncedgT cul- ceive frea é rsuc |se se. Unless
|strat(|jve letermrnatB)n an notaﬁ) Nitve, — ties |n 0 t rnrngd re ortsaéJ records rom otherwrse irected nythe MTF commanﬁer
or Judjcial action '3? Inar ] vapo s.clvilian cre Uy oseo 6- mvestrgatro s ot recwrre
Bl pety ey (D G trrs e tecngrrnrtnr'ﬁtrtr i eerdrrera G T T e
mination dO@S ot condy te mvestr at o ate wrﬂ b NLD-NDOM. -~ J

“Pe't;ru efseoaarlgtlg |estcenpna or adminis-

ments Orma ea”n Ver atl . Pregnancies an abortions. Pre na.nC
Eratéve actroﬁs ALD d%tf Ination Is notf scrrtr)ts are not require he mem er and related diagn (?seds e exemipt from L
In mg o the issue of courtght t?across examrne Witnesses as rn rnvestr atron ﬁr uced a ortropﬁ that are

I INNOCENCe 0
the memper In a separate tflSCI linary ac- f Taw. However, nor to recom- ormed In accordance with local [aw
tion, the ISSUE 0T pe Unlaﬁ’ ? IN‘are-  mending or alDrP vrng etermrn tron } esu ect toat%rma LD mvestrgatfron
ort of survey, or any otfler administrative  other t ne o evide mhen th er comWrcatrons or after
eterminationt ﬁoamst e member m st e resente cts that al ect ty performance.

er as prescribe rn paragrap

41-2. Criminal Investrgatron Division 12 Memtfers on achve duty who develo
E\ng?narfnea In %?r“gr%tloptsb Ay CID 416 C " ' i : hnrawrl be consl ered 0 haveac urreg
gvrdencye thl lan raports ang recoras jre emia "in line of Oyfeuness vt\ﬁs

gents ma he used.as natD In- Dunn e course of the Investigation, it ocumented at the time of entry Into
stigatlo necessary t0 complete tne In- enec ssary to obtain civilin police  sery
vesfigation. A&oid « Jit"»1ld- re s, me Ical Tecords, coroner's re orts (% Members of the USAR and ARN?
l&\f\%@ SMOWS an mr%% condMeerdlandet sdo forth. This information norm g in an authorized dut% status. wiUf Ik
<X usedas.a cEaae_%r rovr ed to the Provost Marsha so c o con?] ered to have ao uire or a?orar
{0 obtar evide ce In determinin thntadmmrstrators The 10 the hemia "I line of duty" if the Toflowing
status ot a mem e ues at mi rta auhhontre obtarn t IS conditions exist:
Infgrmation for him or her 17 the 10 i ?ex » 1here was no evidence of the hemia
41-3, Combrnrn |nv stigations enencrn drﬁculges srsfance and legal at ti me of examination before entering on
There Is no |t|on ainst usrnﬂ OJ also be sought from the servic-  such duf gfexam natronwas erform
esamel to co ct an LD estr%atro udge advocate. o I1iere s evidence of ocr enéor otfe
or maore t an one person mvolved the circumstances occurring while on duty Suffi-
same Incident. A ejparate Investigation  41-7, Unauthorrzed absanca clent to cause the emra or aggravatron
mUﬁt e completed for each person injury or 'Sﬁ emcurrgwhrle i, o,re,at.onsand

Involved, the membe?/ |sA OL will be hand ne LD findings for an operation or
There_is no prohibition arT;arn?t using  “not n] line of duty” untess the membervrﬁs trea ment of an mrtrh or |seae9enera\(

the same [0 to, conduct a report of surve menta} 0y unsog at the rncePtron of wil ethesameas t required for the in

or other rnve?trﬁatron In cnjunction with  unauthdrized absence, If there Is no further  tial mJurR/ 0f disease.

th ec%n duct oran LD investl atron Similar- mrsconduct shown other than AWOL, the én) ill e ectdrrectlg/ caused b ,tre%t-

Zlysu ject toterequrremen ? para rah corret rndrng IS NLD- NDOM T0 esab t a esthetrc or surgery

0 an the limitations o ra that a pefson wasA OL for LD é) - consid ere—

412 |n]ormatron statements, % 'té oses It must be shown. that the member— o "In"line of duty" if such treatment

from’ other mvestr%atrons may be inclu %Voluntan I}{]Iett his or her unit o or- ?nest etic or sur ery was notacrrmrna of-

Ina LD Investigation anization or other place of duty without Tense under F ra or Séate Law and Wag

roE)er authority, or dmrnrstered or performed by an authori

41-4. Tima limitations for procsssing (t) \Was absent from a scheduled duty or  pers ,
LD actjons restriction at the time o mgury or isease, ® "NLD NDOM" |tsuchwasadmmrs-

LD actrons should, be ompIeted wrthrn the I A requrrement that 3 person ne tere or ger formed whre AWOL It per-
ime limits given n tables 40-1 and R]resent at a specific, trmF and place Isan ad-  formed on a member of the Reserve
When an mvestrgatrrfn either tormal or rn mrstratrve restriction for LD purposes, To Come\onents not on active dutP/ for a dis-

hich Wascon racte W e he mem-

eted within the gﬂrv% confirm his, the pertinent part of Phedrrec £ase

time the reasons the report s late shou e five s éatrn this requrrement should be at-  ber_was onAa
made part of the remarks section of DA tached to ereporto Investigation. FTTD, the finding |s NLD NDd
Form 2173 for Informal_ reports, and as part .. If the driver ofaGovernment vehrcle 6. Existed prior to service (EPT

of the Investigating officer's comments on  on an ut orized tr IS injyred durin The tem "EPTS™ IS added to a
Form 2 to? formal ‘reports. These unrustr Jevratro romNhres or h 9 as- fr)ragnosrs It shows that ihere IS SUOStP

comments can be expanded urﬁ)n 8 Neces- %ne route, the dnver should be consid- traI evidence that. the djsease or mJurP( or
sary by the appointing authority, reviewing eréd AWOL for LD purposes. underlying condition, existed before mifitary
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service or it hﬂo eH g between tt)errods of
active sen/rce In,thi cae or an
“ chronic d lseases with an 3 ron Ip riod
that clearly precludes a findng that it start-
o(rj Hrrng s ort tours of autno rzed training
) hed or, during examin tron and
trea mento emem er usua deter-
mines an EPTS condition. He ors anno-
tates_the medical records as to wh et ert
condrtron existed prior 1to SEIVICe. J
F‘ éJ IS reg Ired, Information from ¢ e
Indlin

reco swrll Used to support a
% gagtraat/twaen con Ition was rwas
Eervrce tHdr}ron

military seryice.
I drn ?P%e \Zit % lrtary
EPTS con %ron ralnot

In Irneo rg

avate
mill ta servrce the fin e notr
Irneo duty: —not due to own mrsconduct

b et
%ne are GHOUg

ur
stag she r)hedrca# rincl
{0 overcome t pres mp
tron of service aggravation.

Injury or disease while not on AD or in
authorized training (ADT. I1ADT. AT,
FTTD, and IDT for USAR and AT. FTTD.

% A member ofthehh esumed
ve been In sound physi aI a menta
con itlon on entering dctive Service or
authori zeﬂ trarnrn% 0 ove(co e this, 1t
must own_by Substantial evidence that
I e Inju LY Sease, or con rtron causH
staarne or contracte wh enert e

rp] \ rrn at'gft orized arnrng
The followin wr he sufficient evidence
Inception before service;

@ Lesion s]or symptoms of chronic dis-
ease so near the date of entry on active dut¥
ﬂr authorrz&ad trarnrn that they could no
ave started after ent

) Drs%ase within |ess than the mipi-
mum incubation eperrod after entry on active
dutX or autnorized training.

It is urth rpresumed that, even if
the rovisions of (1)"above are overcome by
such evidence, any other condition, result-

from the pre-éxistin I%‘ Yor grse £

caused by service aggravation. Specific
findings 0f n turaldgog[r ss of the re ex-
rstrnﬁ Inju Gyor disease, Dased upon

med rcal ringiples, at

drstr urshed from medrgal oPrnron alone,
are enough to overcome the presumption of
service ag gravation,

? h]ysrcal condrtron havrn Its in-

tion IL urin one eriod of service or
au horized trarnrng ny of the Armed
Forces which recurs or is a% gravated durin
[ater sen/rce or authorized rarnrng re%ar
Iess of the trme etween should”be

ggo ravated condition must not be
cause misconduct or willful negligence.

of Aot [ DI R

Irgadetoergrmén whethe(rl trge drsgbrlrt or
caused by any jur
while traveling t?rreNaTy to or fyomyAEJ )

74

ADngAT FTTD, and IDT for ARNG),.

a W Fther trarnrné; Was aut orrzed or

requrﬁehe Ihou rcorm\r; e)( g with orders

.. The time whgn the memberwassc ed-
Uled t (?arrrve for tx or when the member
cease erf orm s%rh uty.

ethod of travel.
e TraveI time authorized.
W dether the best or most direct route

ghThe immediate cause of injury or

a

th due io disease, whether it

exrsteo( t%re Ischal é geor reﬁease or WBG h-
er it was contracted on_or aggravae ¥
B %rADT (AT, FTTD, and IDT fo

41- 10 Intoxrcatron and drug abuaa
ortion qf time in The hogertal
'[hflt a ﬂoct r determines a {n er to
fall R sicall rnca acrta\te rmore than
% 0ns cutrv hour ?I ecausgo alco-
ta) o Sl a? Ur?g w btea 1on, means the
enﬁ)e IS S0 dlrsaalpgqb the dru S or alco-
that he or she rs co atose T remain-
der of th % rz tion,
freatme t or ilit tron adminis-
trafive sence rom Sy 06s not rt-
urrea D rndrng LHo gg lizati noft]
an Zé ours forap oro
0es not reqérrreaLD rn Ing.
te erson is released from the
comm nder, o[) his OJ her des nee
will inform the member an te memggers
unit comnaander by DF, ofthe LD ﬂ
To preclude unauthorized access to thrs r
formation, ﬁhe DF W!<|| etransmrgted ina
sea enveotpe marked EXCLUSIVELY
the un commandero the individual
concerned accor Ing_to AR 340-15. 9
geste ormato the’ DF rss wn at trg 3
find rn% e appedle
under Para graph 41-16 to the unit con-
mander._[n appealed_cases, the MTF will
BrePare DA Form 2173 upon-request of the
nit commander,

b. AN rnrurtl Incurred as the "proximate
result QfF 10 and SPEC rcvoltrn a%rntox
rcatron IS Incurred as the result o Iscon-
duct In order for rntoxrcatron alone to be
the basrs ora determrn tion of mrsconduct
wrt respect to a refated Injury, there must

he a cle rshP ing that the emberggh -
cal or mental faculties were impaired dué t
rntoxrc Hon at the time of the I rr{Jury, the ex
tent of the Impairment, and tha the rmParr-
ment was a proximate. cguseo thernuy

¢ Development of a disease that Ybe
a result of the abuse of alcohal or other
drugs Is not ntentional mrsconduct W C}hrn
the"meaning of 10 USC 1207, It would be
considered & "in ling of duty,"

41-11, Mantal raaponalblllty, emotion-
al disorder*, suicide, and aulclda

attempts
Ie MTF must jdentify, evalyate, and

document mental and emotional disorders.
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A member may not be heId resgobnsrble 0e
hiS or her acts %nd thelr oresecal 50{1
guencesr the result o mentaI efec
ISease, or dera egnemrant temem?
unable 'to comP end the nature of suc
cts or to cont oI hiS or her actro There
ore these disorclers are considered “in line
of ut unleés they existed bef ore nterrng
on service and weri not ag (a
tary service. Perso ds arag/ rsor ers byt elr
nature are c?n ere

».. LiNe of duty rnvestrg trons of suicige
or ttempted suicide must etermrr“e wheth-

esn/rce em erwasmena soun
at e e ol etQ&é?te”d e deston o
algbt Inin yevrdenceo Pty % he?s
8 a rolnd, acfions an moo S rmme
lately prior to the suhcr e or syicld
aﬁtemt roubles, that mrrgt ave motivate
t e Incident, and exami atdons or.counsel-

ng by s craIyexperrence or %rarne el-
sos ersonal notsor diaries of a
memh er are valug

evidence. In a?
ﬂf s or sti cide attem

mpt, a mental
officer will review the evrdencec

Iected ac-

tors t at contr

determrnlebthe i0 sychosocral
memb Frs desrre {0 en

he servr e

rsor er life. T
menta heath ﬁrcer wil renderan 3 rnron
as to the roa(ecusso the self-destruc-
gve behavior ar] ether the servic mem

er WaS mental SOUﬂ ?r UﬂSOUﬂ

tldpcert?e 9%"?%' netra‘ heathC ?geor wﬁl cony
?uct a MChO ﬁ;rcal autogsy A report ot

uto r’in the £ 0
suﬁzr Ue atte ah h)rehta | health offi cers
opinion wi phe attached to the L
Invest| aﬁon wl
e member is found mentally u

sound th e taf alth ?tjer shouPddre
termine whether t e mem er's mental
condition was an EPTS con rtron age%vat
ed by servrceo due to th ers
own mscon duct. Those con rt ons occ
rrn[%; org6mont on actjve utr/]

sidered as EPTS depending on rsto Z
_¢. In cases of suicide or attemp te ul-
cide during AWOL, mental soun nfss at
te%elrrr]r%%gg n of the absence must also be

An Injury or disease intentionally self
rnﬂrcted r Heﬁect that result%from the
attempt (includ rng attemots takin
Pors nor rllsg when mental soundness ex-
sted at the time, should be considered
misconduct.

étl -12. Special conaldaratlona In daath

WhrIe It Is important that all srr%nrfrcant and
relevant facts be recorded ro In an
Investigation involving, d at rts ould
noted that no survivor's benefit statute ad
ministered by DA rs conditioned Up-on a
misconduct rIrneo duty determination,
To ex ressa find rn]ge ﬂncernrn misconduct
or ling of duty rn at CaSes Serves no Use-
purpose, and such expressions are_not
srred b}é the Veterans Administr tron
which makes ifs own findings. Accordingly.



el
0r Sfla

rngg autho
f-such a finding has
og/e tenH o]rrecorde
efore at occurre
nee not be returned for correctron Re
Viewin authontress ould note the error

and Jndicate its lack ofvar ity n a for-
warding encorsement.

41-13. Vehicle accrdent*
If the subect matter o the rny(estrga ion rn
voves a}ny motor. vehicle accident te %e
lowin cts a[e rméoortant and should
covered, If applicah

S eed of vehrcrefsg involved, as evi-

fne 0 uté status |n death cases.

be n recorded
fter the .in urx
the Investig

dence Ktestrmong f witnesses, skid
marks Cﬂ dition of roads, and the damage
to the ve rcreﬁ

». .Road factor cludrn all ro d cha
actenstrcs natura structr ns tot r
ers vision, and traffrc signs.

her vehicles, mcluding an& Part
e t em In crea&rncl; the’ conditions
resute In the acciden

Traffic cﬁndrtr ns at the scene of the
accrdent and their e ect on t e accident.

o Traffic ahws and re uatron In forcg
ertrnent fo t accr ent, Including spee
Imits and required safety devices.

f Lrght and weather Conditions and their
effect on driving conditions.

\9 éechanrcal condition of the vehicles
involve

h PhYsrcal condition of the drrver or
drivers ncludrn sopriety, faﬁ] Ue, and ex-
haustion, and t eeect of their physical
condition on the accident.

i Menta C ndrtr n of the driver or drrv
ers a]n the e ecto th err ta condition
on the accident. In eso ue to a
srn le car motor veh accr nt a srgcho

ca au econ ducte

nta ea rcer to Investigate the

rrtgo sulcide
riving experience of the driver or
drivers,

«. - oafety devices installed and whether
t ey Wereyberng used at the time o? the
accident.

I Thr fallowing information should be
provrded With respect to passengers;

Conduct ot passengers and its efTect
on the driver,

f/g Prior relatronshrﬁ passen%ers and
driver which 1s reIeva t to"knowledge by

3 XI fW%nger o Yan ave Eaugre]t?nheo r’Jl(;:CIe

H tafeafsSnff;”e oo o e
éS) Safe

devices installed and whether
they were being used at the time of the
accrdent

41-14. Flraarm accldants

The 10 should document all the. relevant
circymstances, surrounding an.incident in-
volving self-inflicted gunshot wounds.

rnvesaéfatrons WI|| EXpress o opinion con-

fffs”'e”f't% any i n s

Since many firear ﬁrdents occur
with no wrinesses other than the vrctrm Itis
rmPeratrve that advice concerning the mem
8 gets In acc éfance with Baralgra#]
Iven and documented e
in ure service member IS Interviewed in the
course of tht Jivestigation.
» 1he following Information should be
rncluded in the report of Investigation:

Date, trme place, and name of wit-
ne resen

ription o ph sical location (?f
c! tan sical . Infuries suFtarnF
clu rn%ent nd exit oundsr cabe
escn trono the firearm an Its me-
rca con H especia g/sae mecha
nrsms a et er the saréty me hanrsms
Were Use efrrearm andler.
Desc trono rrearm dlersfor
trarnrn experience, an amrrarrt\y
wrth the arms mechanical conditio

safety |r:ne|| gnrsms and proper useh| |
ull discussion of any psychalogica
db ems, dis ussron oT an ynf) rf/ta '] %arr
ﬁ] ueto soraco 0l use, and.IT a
Icable, statemeént of mental res onsrbrlrlz
I rfrtt b Ll
?P \rlgto m%@tru%teedt egnogglgrlrt fﬂ
surcrd J P y
41-15. Statement*

C?]ral or written a C untso matter within
ersonal know (f eo rndrvrdua suaI-
rﬁnsa e part of t

constitute an | e]v-
rence consi ere an rnve rgatron T
member's Statement, rfaﬂg (e as state-
ments by witnesses will bé rec %d on DA
orm_2823 (Witness Statement) when, possi-
le. Sworn ‘statements carry more " ‘eignt
than unswormn statgments and are the pre-
erred form of evidence: however, persons
makin stat% ments may be sworn at the dis-
cretionf of the 10 An 10 rs authonzed to
administer oaths, In the err ormance of
or her duties under Article 136, U MJ

41-16. Appaal*

. The member may appeal, in Wntrn
wrthrn 0 days after r cerE d)fp the notrce o

the finding fequired aragraph
For appeals no ubmitted wi hr trme
limit tereason or e ymust e fully jus-
greﬁf agg ust be pers naly srﬁned
the member ynless the member.is pRysI-
unable 10 SIgn of IS mentall rncom -
ten In suc casts, (he appe rnc
evidence of the conditio at prevente te
me er from rsona’oy signing. Appeals

submitted as follows;
l

gf(bhrc area of responsipility of the origi-
? nal a%brovrnq authonty Or I @ member
Pea will be sent
through channels to the nal approving au-
thority. The final approvi 'g orrty may
chan e his or her Prevrous ndrngo “not In
duty” to “In line of duty” If there Is
substantial” new evidence to warrant It. If

Ifa member IS srﬁrned within the ge-The arIrencres that Rrocess
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faIa rov
p Ibars or en (he

t
fa eres
In |n ItWI rseme t,
ea wr e s nt
E APC P ), ALEX VA 22331 040 for
Inal revrew and determination.
(2 amember IS no lon er assiJ™Bn

the é‘ apnIC area, of responsibility ot the
felrg (fgfnara rovin Flé OfI@/

thorrt determrrzn

f e mem
it
3310 00

v Any chal ernthefrndrr]go the inves-
tigation, base on.an appeal, requires te
same. notification 'as an rrgrna
Investigation. |
¢ Assistance with appeals ma
tained ?rom the mem% rp f supfortr)hq U H
advocates office an or
b ea vocat r cense attorng
E thA 2 em ero the . name
the State adjutant general,

41- 7. Revision or correction of LD

ndings
The Secretary of the Army_or CG,
M ILPERCEN,y actrn ?grathl%yslﬁcrert]ar

X at any time cha
nder this Tequlation. The correct conc
sion baseq oni the facts must ne sf own
However, 1f the chan e Is from “in line of
quty” to "t i line

ty", or other evi-
de ce r c nsrd re WH
the mem
(m o te rom] change Its asr
IS or ts unde rag
an be ve achance to respol™B
Wntrn tement or evidence é at the
memb rsu mrts must be consrdere before
taking ¢ rrectrve ctror%VYena termina-
tion IS changed ater nal action has heen
taken to award %tatutOfy benefrts sucg
ter

f)ch supports. a
er mus ern

entitlement to srcﬁ disa rrt?/ ga?/
does not necessar ang?et indli
testatutory aard. Final statutory d
minations Which are otherwise. regullar and

approved by competent authontg may not
norma 3/ t%e reopened or revok ﬁ fe\ﬁ
tronsm}/ e made under one of the fo
Ing conditions:

- In cases of fraud mistake of law
mathem tical miscalculations; ors stanéral
new evidence that could not have been dis
covered at the same time or shortly after the
determination.

When feopening or revocation is per-

b}/ the [aw qr. antrné; the authority for
tUt Ination

pited
ory deter In question:

the sta

41-16, ProcessrnP caaaa for physical
disability saparatfon
es for Bhysrcal

drsa | Oyseparatro are no ound Kprror
LD finglings WenteU Army Physical
Drsabrlrt 1%rencr¥ USAPDAg belrevesth"
grror LD tein orrect or
re son, a re%rest or evrews ould

? lexand rra VA
22331 0400 clearly detar ing the reason for
such action.

75



41-19. Mwnbws of othor armod
MrViC»»
When a member of an armed service other
than the Army IS |rl1Jured I6s, %r mcurs
disease under clrcumstances t at wou
warrant an Investigation under this reg (il
tion, and ft would e ap roprlate to con uct
an |nvest| ation e% the Individ dua IS at-
tac hed to an Army Unit/command or IS be-
%]treat }n an Amy MTF). the nearest
ﬂ tegare Bervceo the Indi
wdug sha be notified by the MTF com
man er or casualty .ared commander, |
ues H aﬁgr riate |nve?t| atlon shal
rvvar te thtee[ere gsrtt 0No urt z?tg)cn
tlon need he VY<en wﬂﬁ
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ﬁ) ASS:; S%‘l O -

oo Tirent. of M,,ta,y - LINE OF DUTY AND MISCONDUCT DETERMINATION

SEC

ALT FEB 0° 1 re&-tton explains the requirerments for line of duty (LOD) and misconduct determinations and gives processing
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Chapter 1

GENERAL PROVISIONS

Section A—Explanation of LOD and Misconduct
Determinations

1-1 Legal Basis. Federal lans reguire determining
Whether certain diseases, injuries, or death are suffered
by military memboers while in an LOD status ad
whether such diseases, injuries, or death are the result
of a member's own misconduct. These findings are
used by

a. The Air Force to determine:

(D Eligibility for physical disability retirement or
separation (10 U.S.C. 1201-1221).

(@ Lost time required to be macke good (10
U.S.C. 972(5)).

(@ Forfeiture of pay when absent fromduty due
todisease caused by intenperate use of alcohol or helait
forming drugs (37 U.S.C. 802).

(@ Eligibility of certain members of the United
States Air Force Resene (USAFR) and of the Air
National Guard of the United States (ANGUS) for
medical care and for pay and allowances (10U.S.C.
1074a, 32 U.S.C. 318-319 and 37 U.S.C. 204(0),
000

(® Higibility for surnviving dependents of decessed
active duty personnel to continued ocoupancy inmilitary
family housing for up to 90 days after the menber’s
Ceath or continued payment of the deceased's quarters
allowance for up to 90 days following death (37 U.S.C.
403(1)). LOD determinations rmede to ascertain entitle-
ment to these benefits are not entered for the purpose
of determining any other benefit or entitlerrent admin-
istered by the Air Force or other federal agency.
Accordingly, such LOD findings should not be con-
sidered as binding determinations for use in adminis-
tering other benefits or entitlements.

b. The Veterans Administration to determire eligi-
bility for disability compensation and hospitalization
benefits (38 U.S.C. 310, 331, 610, and 612).

c. The Civil Service Commission to determine
eligibility for Civil Service preference GU.S.C. 2108
and 3309-3315).

d. The Secretary of Labor to determire the eligi-
bility of an Air Force Reserve Officer Training Corps
(AFROTC) cadet for compensation for injuries sus-
tained while training (G U.S.C. 8140).

1-2, Persons for Whom LOD and Misconduct
Determinations Are Made:
a. Members of the Regular Air Force who senve on
active duty or who are traveling to or from such duty.
b. Members of the USAFR and the ANGUS who:

(D Incur or aggravate aninjury; illness, or disease
while on active duty, while performing active duty for
training for any period of time, or while on inactive
duty training.

(@ Incuror aggravate an injury; iliness, or disease
while traveling to or from the place at which the
member performs active duty or active duty for train-
ing for a period of more than 30 days

@ Incuror aggravate aninjury; illness, or disease
while traveling directly to or fromthe place at which
thet mermber is to performor hes performed active duty
for a period of 30 days or less or inactive duty training
NOTE: If there is a question about the circunmstances
of a given case (such as determining when a disease
or illness wes contracted, determining whether a
disease or illness was contracted or aggravated as an
incident of inactive duty training, or whether the injury
occurred while a member on inactive duty for train-
ing Wes traveling directly to or directly from the
member's duty location), an LOD and misconduct
determination should be made.

(4 Died on active duty while serving under
conditions thet make them eligible to receive beasic
allonance for quarters (BAQ) with either a variable
housing \t'owance ) Or an oversea housing
allonance (OHA) and who left surviving
qualifying for benefits under 37 U.S.C. 403(2). (Refer
to paragraph 15 for explanation.)

c. AFROTC cadets who are injured while flying or
while in flight instruction, or who are injured while
traveling toor from, or while attending, field training
under 10U.S.C. chapter 103 AFROTC cadets, who
get adisease or illness thet is the proximete result of
the performance of the training specified above, are
considered to have been injured during the period (5
U.S.C. 8140).

d. Cadets of the United States Air Force Acadenmy
(USAFA).

e. Military members of the other United States
Armed Forces attached or assigned to an Air Force
unit or being treated a: an Air Force medical facility.

1-3. When Determinations Are Required. You need
an LOD and misconduct determination when a mem
ber, whether hospitalized or not, hes adisease or injury
thet results in:

a The inability to do military duties for more then
24 hours;

b. The likelihood of a permerent disability; or

Cc. Death, when there are surviving dependents

(paregraph 1-5)
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1-4. Need for Prompt and Accurate Action. An
LOD and misconduct detenniiiation must be conpleted
before the Physical Evaluation Board (PEB) may deter-
mine the member’s eligibility for benefits. Failure to
process the LOD and misconduct determinations may
resullt in the case being returmed for a formal investiga-
tion. This delays processing of disability retirement and
separation cases under AFR 35-4. This can cause great
hardship and inconveniences to the member. Delays
can also cause overpayments in cases involving drug
and alcohol related injuries. Commanders, hospital
commanders, personnel officers, and staffjudge advo-
cates must place emphasis on the need for prompt
action under this regulation.

1*5, Effect of Death on LOD and Misconduct
Determinations:

a. An LOD and misconduct determination is neces-
sary to determine eligibility for benefits under 37
U.S.C. 403 (0) authorizing payment of a continued
housing allowance, not to exceed 90 days, or permit-
ting continued residency in military family housing for
up to 90 days for surviving dependents of deceased
active duty military personnel who died in the line of
duty. An LOD and misconduct determination will only
be conducted following the death of an active duty
member leaving surviving dependents on whose behalf
the deceased wes entitled to receive BAQ at “ with
dependents” rate or such qualifying dependents who
otherwise reside in military family housing. No LOD
and misconduct determination will be conducted
following the death of any other military personnel.
(Refer to paragraph |-2b(4) for requirement to con-
duct an LOD and misconduct determination following
the death of a member of the USAFR or ANGUS on
active duty.)

b. Follow the procedures in this regulation for con-
ducting LOD and misconduct determinations in death
cases of members with qualifying dependents. These
LOD and misconduct determinations are conducted
separately from and in addition to the processing of
death cases under AFR 30-25, Casualty Services. If
a member with qualifying dependents dies while an
LOD and misconduct determination is in progress, the
investigation sliall continue processing for a final LOD
determination. 1fa member without qualifying depend-
ents dies while the LOD and misconduct determina-
tion is in progress, further action under this regula-
tion is suspended and the case will be processed under
AFR 30-25.

Section B—Explanation of Terms

1-6. Ahsent Without Authority. A member is con-
sidered “ absent without authority” if he or she is
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voluntarily absent without leave for more than 24
hours, or was voluntarily absent ftom a scheduled duty
or formation, a restriction, or an arrest. Scheduled duty
or formation means a specified task to be done at a
specified time and place for a specified purpose. It is
not the same as regularly scheduled duty. A member
is also considered “ absent without authority” if he or
she is aosent from duty in civil confinement for more
than 24 hours and the absence is not excused. The term
“absent without authority” is the same as “ unauth-
orized absence."

1-1. Alcohol Abuse. The use of alcoholic beverages
leading to a person's misconduct, or to impairment of
duty performance, or physical or mental health. It is
excessive use of alcoholic beverages under all of the
circumstances of the case. Consideration should be
given to, but not limited to, the amount, type, and in-
toxicating effect of the alcoholic beverage used; the
period of time over which it was used; and the physical
condition of the user. It is the same as “ intemperate
use of alcohol."

1-8. Alcoholism. A psychological or physical depend-
ence on alcohoal.

1-9. Disease. A conditionof an organ, part, structure,
or system of the body inwhich there is incorrect func-
tion resulting from the effect of heredity, infection,
diet, or environment. It is the same as illness, sickness,
or ailment. See paragraph I-2c when AFROTC cadets
are involved.

1-10. Drug Abuse. Intentional use of drugs in any
amount when such use has not been authorized by
qualified medical authority for specific medical treat-
ment or for other legitimate purposes. It is the same
as "intemperate use of drugs.”

1-11. Drugs. substances identified as controlled sub-
stances by the Attorney General of the United States
acting pursuant to the authority of 21 U.S.C. 811 and
published in 21 Code of Federal Regulations (CFR)
1308. A list of commonly abused drugs appears in AFR
30-2

1-12. Existed Prior to Service (EPTS). Term added
to a medical diagnosis where there is clear evidence
that a disease or injury, or the underlying condition
causing it, existed before the member’s entry into mili-
tary service or between periods of service, and wes not
aggravated by service. EPTS diseases include chronic
diseases and diseases with an incubation period that
rule out a finding that they started during inactive duty
training, active duty training, or tours of active duty.
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1-13. Habft Forming Drug*. Drugs that can lead to
either physical or psychological dependence.

1-14. Injury. Includes such conditions as fractures,
wounds, strains, sprains, dislocations, concussions,
and compressions. In addition, it includes conditions
resulting from extremes of temperature or prolonged
exposure. Acute poisonings (except those due to
contaminated food) resulting from exposure to a
toxic or poisonous substance are also classed as in-
juries. See paragraph I-2c when AFROTC cadets are
involved.

1-15. In Line of Duty. This determination is made
unless a preponderance of the evidence supports the
finding thet the member’s disease, injury, or death wes
incurred while the member wes alssent without author-
ity or wes proximately caused by the member’s own
misconduct. The meaning of "line of duty” in this
regulation is confined to the purpose of this regulation.
It is completely distinct from usage under the Federal
Tort Gaims Act, 28 U.S.C. 2671, and has no bearing
on the meaning or application of the phrase “ acting
within the scope of his office or employment” as used
in that Act.

1-16. Intentional Conduct. An act, by commission
or omission, done on purpose.

1-17. Mental Responsibility. We presume that all
members are mentally responsible for their acts, unless
there is contrary evidence. This presumption usually
means it is unnecessary to pursue the issue of mental
responsibility. However, when there is credible evi-
dence of lack of mental responsibility, the issue must
be resolved. Such evidence may consist of the cir-
cumstances surrounding disease, injury, or death,
previous abnormal or irrational behavior, expert opin-
ion, or cther evidence directly or indirectly pointing
toward lack of mental responsibility. Members may
not be held responsible for their miscooduct and its
foreseeable consequence if, as a result of mental disease
or defect, they lack substantial capacity either to appre-
ciate the wrongfulness of the conduct or to conform
the conduct to the requirements of law. As used here,
the term "mental disease or defect” does not include
an aonormality manifested only by repeated wrongful
or otherwise antisocial behavior. Members whose
mental faculties are impaired as a result of their own
prior misconduct, such as by taking a hallucinogen,
are mentally responsible.

1-18 Miscooduct. Intentional conduct that is wrong-
ful or improper. Also, willful neglect.
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1-19. Not in Line of Duty, Dus to Own Misconduct.
This determination is made when a preponderance of
the evidence supports the finding that the member’s
disease, injury, or death waes proximately caused by
the member’s own misconduct. This determination is
made regardless of whether the member wes absent
without authority.

1-20. Not In Line of Duty, Not Due to Own Mis-
conduct. This determination is made when a pre-
ponderance of the evidence supports the finding that
the member’s disease, injury, or death wes incurred
when absent without authority, and the disease, injury,
or death was not proximately caused by the menber’s
own misconduct. This determination is also made in
the following special cases even if the member was not
"absent without authority” at the time.

a. A Regular Air Force member, USAFR member,
or ANGUS member waes injured or got a disease while
traveling to or from active duty and had materially
deviated from the "authorized” travel route (para-
graphs 1-2b(2) and (3)).

b. A USAFR member or an ANGUS member was

injured or aggravated an injury while traveling either
to or from inactive duty training or to or froma period
of active duty for 30 days or less and had materially
deviated fromthe "authorized” travel route (paragraph
1-2b(3)).
NOTE: If the known facts raise a question whether
the member materially deviated from the authorized
travel route, an LOD and misconduct determination
must be made.

1-21. Proximate Cause. It is the cause that, in a
natural and continuous sequence unbroken by an in-
dependent and unforeseeable new cause, results inthe
disease, injury, or death and without which the disease,
injury, or death would not have occurred. Proximate
cause may also be described as the primary moving
cause or predominating cause, and is the connecting
relationship between the ihventional misconduct or
willful negligence of the member and the disease,
injury, or death that results as a natural, direct, and
immediate consequence that supports a "not in line of
duty" due to own misconduct determination. As a
general rule, towarrant a finding that an act of miscon-
duct was the proximate cause of disease, injury, or
death, it must appear that, in light of all attending cir-
cumstances, it could reasonably have been anticipated
by the member concerned that disease, injury, or death
might result from such misconduct.

1-22. Preponderance of the Evidence. The greater
weight of credible evidence. That evidence that, when
fairly considered, produces the stronger impression and



is more convincing as to its truthwhen weighed against
the evidence in opposition thereto.

1-23. Under the Influence of Alcohol or Drugs.
Any intoxication caused by alcohol or by drugs that
is sufficient to impair sensibly the rational and full
exercise of the mental or physical faculties.

1-24. WIIIftil Neglect An act or acts of omission or
of commission that evidence a reckless or wanton
disregard for their attendant consequences. That is con-
duct thet indicates a member exhibited a reckless or
wanton disregard for his or her own personal well-
being or for the well-being of another. Same as gross
negligence.



Chapter 2
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THE LOD AND MISCONDUCT DETERMINATION

Section A—Standards Applicable to LOD
Determinations

2-1, LOD Determinations Following Disease, |2JUI’()§,
or Death of Member Leaving Surviving Dependents:

a. Itis presumed thet a member's disease, injury,
or death wes incurred in line of duty and not due to
misconduct unless it is shown by a preponderance of
the evidence thet the disease, injury, or death:

(D Wes proximetely caused by the member'sown
misconauct; or

(@ Occurred while the member wes alosent with-
out authority.

NOTE: Refer to chapter 1, section B for explanation
of termrs.
b. Separate determinations required are:

(D LOD statis is determined by finding if the
mermber wes or Wes not alosent without authority at the
time the disease, injury, or death of mener wes in-
curred or by finding if misconduct of the menter
proximately caused the disease, injury, or death

(2 Misconduct stats is determined by finding if
the mermber’s disease, injury, or death wes proxiretely
caused by his or her oan misconduct

2-2. Evidence;

a. LOD and misconduct determinations should be
mecke on the besis of all available evidence considering:

(D All direct evidence, i.e., based on actual
knowledge or observation of witnesses;

(2 All indirect evidence, i.e., facts or stateents
from which reasonable inferences, deductions, ad
conclusions may be drann to establish an unobsenved
fact, knowedge, or state of mind.

b. There is no distinction between the relative value
of direct and indirect evidence. In some cases, direct
evidence may be more convincing than indirect
evidence. In other cases, indirect evidence may ke
more convincing than the staterrent of an eyewitness.
The weight of the evidence is not determired by the
number of witnesses or exhibits, but by the inves-
tigating officers and higher authorities accomplishing
the following actions:

(D) Considering all the evidence.

(2 BEvaluating factors, such as witnesses behav-
ior, gpportunity for knowledge, information possessed,
ability to recall and relate events, and relationship to
the matter to be decided

(3 Considering ather signs of truth

c. In formal investigations, investigating officers
gather evidence and conmplete the investigation follow-

ing the procedures in attachment 2. (Special care must
ke taken before requesting a whtten statenent from
the sugject of the investigation who hes a disease or
injury.) Inall cases, the member must ke advised of
his or her rights under 10U.S.C. 1219 (See attach
ment 2. paragraph A2-4b on the type of advice)) The
mener must also be advised of his or her rights under
Article 31, Uniform Code of Military Justice (UCMJ),
if he or she is suspected of having comiitted an offense
urler the UCM.J.

23 EPTS Diseases or Injuries. EPTS is explained
inparagraph 1-12. These diseases or injuries are found
tobe “EPTS, LOD not applicable”

Section B—Four Possible Determinations

2-4. In Line of Duty:

a. EXAMPLE 1A merber becomes a bettle
casualty sustained in war or a casualty due to hostile
action When war hes not been declared.

b. EXAMPLE 2. A memrberis injuredor dies leav-
ing surviving dependents, while present for duty. The
injury Wes not proximetely ¢ - ised by the member’s

own misconduct

c. EXAMPLE 3. A USAFR or ANGUS merrter
is injured while performing inactive duty training or
while traveling to or from inactive duty training. The
injury ves not proximetely caused by the member’s
own misconduct

2-5. EPTS, LOD Not Applicable;

8. EXAMPLE 1. After enlisting, a member suf-
fers a recurrence of melaria that wes contracted before
enlisting and thet wes not aggravated by military

service.

b. EXAMPLE 2. A USAFR or ANGUS member
becomes ill during a 3-day tour of active duty for train-
ing. The illness is medically diagnosed as a disease thet
wes contracted before the start of the 3-day tour of
active duty for training at atime when the memboer wes
not serving on any tour of active duty, active duty for
training, or inactive duty training. Also, it is deter-
mined thet the disease wes not aggravated by military
service.

26, Nc%t in Line of Duty, Not Due to Own Mis-
Sduct

a. EXAMPLE I. A merrberis injured or dies leav-
ing surving dependents while aosent without leave
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(AWOL). The injury or death was not proximately
caused by the member’s own misconduct.

h. EXAMPLE 2. A USAFR or ANGUS member
incurs an injury while returning home after perform-
ing inactive duty training. The accident occurred at a
time and place constituting a material deviation from
the member’s authorized travel route. The injury wes
not proximately caused by the member's own mis-
conduct.

c. EXAMPLES. A member is AWOL at the time
of being captured or taken hostage by a haostile group
and, thereafter, is injured, becomes ill, or dies leav-
ing surviving dependents, while being detained in a
captive status. The injury, disease, or death was not
proximately caused by the member’'s own misconduct.

2-7. Not in Line of Duty, Due to Own Misconduct;

a. EXAMPLE 1. A member is injured or dies leav-
ing surviving dependents while present for duty. The
injury or death was proximately caused by the mem-
ber's own misconduct.

0. EXAMPLE 2. A memberis injured or dies leav-
ing surviving dependents while AWOL. The injury or
death wes proximately caused by the menber's own

misconduct.

c. EXAMPLE 3. A USAFR or ANGUS member
is injured while performing inactive duty training. The
injury was proximately caused by the member’'s own
misconduct.

Section C—How Determinations Are Made and
Recorded

2-8. Administrative Determinations. This determi-
nation is made by a medical officer alone and an entry
is made in the member’s medical record. Administra-
tive determinations can be made only in the following
Cases.

a.  Battle casualties sustained in war and casualties

due to “ hostile action” when war has not been de-
clared. The medical officer makes an "in line of duty"
entry.
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b. EPTS diseases or injuries. The medical officer
mekes an “ EPTS, LOD not applicable” entry.

c. Diseases, injuries, or death of members leaving
surviving dependents, not included in a or b above.
The medical officer makes an "in line of duty” entry
if:

(1) The disease or death is of natural origin not
involving misconduct and nat caused by drug or alcohol
abuse; or

(@ The injury is a simple injury (sprain, con-
tusion, or minor fracture) not likely to result in a
permanent disability; and

(3 The disease, injury, or death was not incurred
while the member was absent without authority and
was clearly not due to the member’s own misconduct.

(4 The injury or death was incurred while a
passenger in a common commercial carrier or a
military aircraft.

2-9. Informal Determinations. This determination is
required when an administrative determination cannot
be mede but it seems the disease, injury, or death of
member leaving surviving dependents, was not in-
curred while the member was absent without author-
ity and was not due to the member's own misconduct.
Informal determinations are recorded on AF Form 348,
Line of Duty Determination.

2-10. Formal Determinations. This determination is
required when neither an administrative determination
nor an informal determination can be made. Formal
determinations are recorded on DD Form 261, Report
of Investigation Line of Duty and Misconduct Status.
The final decision must be supported by a preponder-
ance of evidence in the case file. All matters in the file
that have rational probative value may be considered,
whether or not that evidence may be inadmissible in
a criminal or civil trial under the formal rules of
evidence applicable to such a trial.

NOTE: Nothing in paragraph 2-8 or 2-9 is intended
to preclude a formal determination in any case where
such action is deemed necessary to protect the interests
of the member or of the United States.



Chapter 3

PROCESSING REQUIREMENTS

Section A—Responsibilities of the Air Force Medical
Facility

3-1. Role of the Medka] Facility. 1dentification of
cases in which LOD and misconduct determinations
are required is an indispensable link in implementing
this regulation. Since a disease, injury, or death of a
member leaving surviving dependents, is involved in
each case, this task necessarily falls on an Air Force
medical facility. However, where this identification is
inadvertently not made by the medical facility, com-
manders, staffjudge advocates, and staff officials at
all levels are expected to assist by calling the medical
facility commander’s attention to the oversight.

3-2. The Air Force Medical Facility That Starts the
Process. Usually, the responsibility for identifying
cases inwhich an LOD and misconduct determination
is required, rests with the Air Force facility that first
provides treatment or has administrative control of the
patient. Guidelines for initiating an LOD and miscon-
duct determination in unusual circumstances are as
follows:

a. Air Force members may be treated first at a place
other than at their home installation, including treat-
ment at other than Air Force medical facilities and
treatrent by civilian physicians. In these cases the Air
Force medical facility thet first gives treatment, or thet
is nearest to the non-Air Force facility that first gives
treatrent, is responsible for making sure that the LOD
and misconduct determination process starts.

b. Air Force menbers may be treated first at their
home installations but may then be transferred perma-
nent change of station (PCS), either as a hospital patient
or otherwise, before the LOD and misconduct deter-
mination process starts. In these cases, the medical
facility thet initiated treatment remeains responsible for
starting the process.

c. Members of other services may be treated first
at Air Force medical facilities. The medical facility
advises the member’'s commander or the commander
of the nearest installation of the applicable service, in
writing, of the need for an LOD and misconduct
determination. The responsibility for processing the
determination then goes to that service; but every
reasonable assistance is given the other service by all
Air Force agencies.

3-3. Beginning the Process:

a
required by table 3-1, when a Regular Air Force,

The medical facility takes one of the actions

USAFR, or ANGUS member on active duty, on active
duty for training, or on inactive duty training; or an
AFROTC cadet on flight training or on field training;
or an Air Force Academy cadet gets a disease or injury
resulting in:

(D) An inability todo military duties for more then
24 hours, or

(@ The likelihood of a permanent disability.
NOTE: Refer to paragraphs 1-2 and 1-3 for nore
details.

b. When the case cannot be resolved by an admin-
istrative determination according to paragraph 2-8, AF
Form 348 is filled out by the office of Patient Affairs
(SGR) for the responsible medical officer to sign. (Use
the Guidance in attachment 1) When a member is
initially treated at a medical facility of another armed
service, that service’s LOD form may be used to start
the LOD and misconduct determination process. The
AF Form 348 may be attached to the other service’s
form and processed as usual.

c. Complete three copies of the AF Form 348 and
distribute as follows:

(D Send the original to the CBPO Special Actions
Unit (DPMQA) that serves the immediate commander
shown in the "TO” block of the form;

(2) File acopy in the member’'s medical record.
For inpatients, the copy should be filed in the mem-
ber’s inpatient records. For outpatients or when treated
at another military service's medical facility or at a
civilian medical facility, file in the member’s outpatient
records; and

3 File a copy in SGR.

d. The base ground safety office may read the AF
Form 348 to make sure that reports required by AFR
127-4 have been done.

3-4, Processing LODs in Death Cases When Mem-
ber Has Surviving Dependents:

a Special procedures apply to processing LOD and
misconduct determinations following the death of a
menber who leaves surviving dependents. On notifica-
tion of a member’s death, SGR contacts their support-
ing CBPO to determine whether the deceased member
had surviving dependents who qualify for benefits
under 37 U.S.C. 403(1). (See paragraph |-5a for
explanation.) Dependents who are authorized military
medical care will, in most situations, qualify as
beneficiaries under 37 U.S.C. 403(1). The deceased’s
immediate commander and the casualty assistance
representative (CAR) at the CBPO Personal Affairs
Office (DPMAP) should be contacted when necessary



to clarify the status of the deceased's surviving
dependentts. Information from the Defense Enrollment
Eligibility Reporting System (DEERS) or other
automated systenms capability may be reviewed to
verify whether or not the deceased had surviving
beneficiaries.

I. When surviving dependents have been identified,
the medical facility initiates an LOD and misconduct
determination. An administrative determination of “ in
lire of duty” will be entered in the deceased’s medical
records by the responsible medical officer if death is
the result of:

(D) Battle casualty or hostile action (paragraph
2-4).
(@ Natural causes nat involving misconduct and
not occurring while absent without authority.

(3 An accident while a passenger on a commer-
cial carrier or military aircraft and not occurring while
absent without authority.

c. When the case cannot be resolved by an admin-
istrative determination according to paragraph 2-8, AF
Form 348 is filled out by SGR for the responsible
medical officer’s completion. (Use guidance in attach-
ment 1)

d. Complete four caopies of the AF Form 348 and
distribute as follows:

(D) Send the original to the CBPO/DPMQA that
serves the immediate commander shown inthe “ TO”
block of the form;

(2) File acopy in the deceased's medical records;

(3 File a copy in SGR; and

(4 Forward a copy tothe CAR, CBPO/DPMQA.

Section B—Actions of the CBPO and the
Commander.

3-5. CBPO/DPMQA Action on AF Form 348. The
CBPO/DPMQA referred to is the one that serves the
immediate commander of the member who is the
subject of the determination. The CBPO/DPMQA that
serves the immediate commander of the member who
is the subject of the determination has the overall
responsibility for ensuring the LOD and misconduct
determination are processed in compliance with this
regulation in a timely manner. After receiving AF
Form 348 from the medical facility, the CBPO/
DPMQA:

a. Acts on behalf of the appointing authority.

b. Monitors the progress of the determination by
setting up controls and suspenses.

c. Sends AF Form 348 to the immediate com-
mander, and

d. Makes sure the responsible officials complete the
actions on time (paragraphs 3-6 through 3-20, and

tables 3-2 and 3-3)

3-6. The Immediate Commander’s Action on AF
Form 348:

a.  The commander of the lowest unit where the
member is assigned for strength accounting purposes
at the time AF Form 348 is initiated by the medical
facility, acts as the immediate commander, except in
these cases:

() For USAFR members assigned to and
training with an AF Reserve (AFRES) unit—the
appointing authority mey take action on behalf of the
immediate commander if the immediate commander
is not present for duty during a unit training assembly

UTA) or an annual tour (AT) (paragraphs 3-7a(l) and
C).

(2 For USAFR members not serving on extended
active duty (EAD) who are attached to an active duty
unit for training—the commander of the active duty
unit to which the member is attached acts as the imme-
diate commander.

(3 For individual mobilization augmentees
(IMA) attached to an ANGUS unit, to another
branch of the US Armed Forces, or another agency
of the federal government and assigned to the 9002nd,
9005th, 90C6th, 9017th, 9018th, 9019th, 9021st,
9025th, 9026th, 9027th, or 9035th Air Resenve
Squadrons (ARS)~the base or installation cont
mander of the IMA’s unit of attachment, who acts
as the immediate commander, signs the AF Form 348
as such. Then sends AF Form 348 to Headquarters
Air Reserve Personnel Center (HQ ARPC)/
DPMQA, Denver CO 80280-5000, for determina-
tion of and forwarding to the appointing authority.
Unless otherwise stated, LOD determinations on
all other IMAs are processed according to this
regulation.

(4 For AFROTC cadets in flight training—the
AFROTC site commander at the flying training site
acts as the immediate commander.

(®) For AFROTC cadets in field training—the
officer exercising special court-martial jurisdiction over
the base where the training is done acts as the imme-
diate commander.

(6) For AFROTC cadets in all other cases—the
AFROTC Detachment Commander at the school where
the cadet is enrolled acts as the immediate commander.

b. Responsibilities:

(D Investigate the circumstances of th* case.

(2 Fill out the applicable portion of the reverse
of AF Form 348 (see attachment 1),

@ Send the AF Form 348 to the appointing
authority through the servicing staff judge advocate.
For USAFR members, the AF Form 348 is sent to the
appointing authority.



3-10. Appointing the Investigating Officer:

a. Investigating officers are appointed on special
orders. The appointing authority directs special orders
to be published according to AFR 10-7. The special
orders cite this regulation as authority, state the reason
for the appointment, and designate a suspense date for
submission of the investigating officer’s report (usually
14workdays fromthe date of the order). See AFR 10-7
for format. The appointing authority may extend the
period of investigation if warranted by the circum-
stances.

b. Investigating officers should be disinterested
officers in the grade of captain or above who are either
senior in grade or, if of the same grade, senior in date
of rankto the member being investigated. If an officer
is appointed who does not rreet these criteria, the
appointing authority prepares a memo justifying the
appointment made. This memo is placed with the
appointing orders when they become a part of the
investigative file.

c. Where determinations of the LOD and miscon-
duct status of more than one member arising from a
single incident are necessary, one investigating officer
should be appointed to do all the investigations with
instructions to make separate investigative files on each
subject.

d. When an incident occurs at a place away from
the appointing authority, an investigating officer from
the base nearest to where the incident occurred should
be appointed with the concurrence of the commander
concerned. Alternatively, the commander of the base
nearest to where the incident occurred may appoint the
investigating officer, based on the request of the
appointing authority. The request will be cited in the
order of appointment. Direct communication between
the two commands is authorized and encouraged to
ease the appointment of an investigating officer at the
place where the investigation can best be carried out.

3-11. CBPO/DPMQA Action After Completing the
Informal Determination, When the appointing
authority has concurred in or has directed an * in line
of duty’ finding, CBPO/DPMQA distributes AF
Forms 348 as follows:

a. For members whose strength accountability is
with the active duty force, forward the original to
Headquarters Air Force Military Personnel Center,
Micrographics Sys.ems Branch (HQ AFMPC/
DPMDOML1), Randolph AFB TX 78150-6001.

b. For USAFR members whose strength account-
ability is with the AFRES unit:

(D) Forward the original to HQ ARPC/

DSMMA1, Denver CO 80280-5000, for filing in
member’s master personnel records group (MPerRGp)
if the case involves a clearly duty-related injury not

involving misconduct occurring on an AT or during
a UTA. Injuries occurring during a UTA involve
injuries incurred after sign-in and before sign-out.

(2 Forward the original to HQ AFRES/DPAA,
Robins AFB GA 31098-6001, for review on any case
involving questionable circumstances. This includes,
but is not limited to, misconduct, alcohol or drug
intoxication, travel to or from UTAs, athletic events
before or after UTA periods, disease incurred during
UTASs, or an active duty tour of less than 30 days, and
on+base injuries occurring before or after UTA periods.

@ If the review raises a question whether the *‘in
line of duty” finding by the appointing authority is
correct, either the AFRES Commander (AFRES/CC)
or the AFRES Vice Commander (AFRES/CV) may
return the form to the appointing authority with direc-
tions to appoint sn investigating officer to conduct a
formal investigation. See the note in paragraph 2-10.

c. For ANGUS members whose strength account-
ability is with an ANGUS unit:

(D Forward the original and two locally repro-
duced copies to the State Adjutant General of the
member's home state for review.

(2 After review, the State Adjutant General sends
all copies to the Air Surgeon, National Guard Bureau,
for further review.

(3 After review, the Air Su.geon, National
Guard Bureau, keeps one copy and returms the original
and remaining copy to the State Adjutant General for
disposition as follows:

(@ The copy is sertto CBPO/DPMQA for local
use in administering the member's medical and pay
benefits.

(® The original is sent to HQ ARPC Master
Records Management Division (DSM) on all members
for filing in the members' MPerRGp.

d. For AFROTC cadets, forward the original to the
cadet’s detachment commander for filing in the cadet’s
personnel record.

e. For USAFA cadets, forward the original to HQ
USAFA, Directorate of Cadet Personnel (DPY),
USAF Academy CO 80840-5001L

f. For all other non-EAD USAFR members, send
the original to HQ ARPC/DPMQA, Denver CO
80280-5000, for distribution to HQ ARPC Finance and
Support Division (DRO) for continuation pay purposes
and toHQ ARPC/DSMMAL for filing in the member’s
MPerRGp.

3-12. CBPO/DPMQA Action After Completing the
Informal Determinations In Cases Where Mernber
Has Died Leaving Dependents. where the appoint-
ing authority has concurred in or has directed an ‘‘in
line of duty" finding in a death case, CBPO/DPMQA
sends the original AF Form 348 to HQ AFMPC



Micrographics Systerms Branch, Records Retirement
Section (HQ AFMPC/DPMDOM2F), Randolph
AFB TX 78150-6001, and one copy to AFAFC/
AJCTC, Denver CO 80279-5000. A copy of the AF
Form 348 is also forwarded to the CAR, CBPO/
DPMQA. If the member's dependents resided in
military family housing at the time of the member’s
death, a copy should be sent to the military family
housing manager (DEH) at the installation where the
dependents reside.

Section D—Formal Determinations

3-13. The Investigating Officer:

a. See instructions in attachment 2.

b. After the report of investigation is conplete, send
all documentation to the staff judge advocate who
serves the appointing authority.

3-14. The Staff Judge Advocate:

a. The SJA who serves the appointing authority
reviews each report of investigation for legal suffi-
ciency before submitting it for the appointing author-
ity’s action. The report may be returmed for additional
investigation. The review must be in writing and
signed. A copy of the review must be attached to each
copy of the report of investigation. The content of the
review is left to the discretion of the SJA but, as a
minimum, should have a summary of the facts, a
discussion of the issues, and the reviewer's opinion as
to the legal sufficiency of the investigation. The SIA
should also give an opinion on whether or not the
investigating officer's LOD and misconduct findings
are correct.

b. Following the review, send all documentation to

the appointing authority.

3-15. The Appointing Authority. These actions are
required when an investigation has been directed and
completed, and the appointing authority has received
a report of the investigation.

a. The appointing authority reviews the report. It
may be returned for additional investigation. Follow-
ing the review, all copies of DD Form 261 must be
filled out and signed by the appointing authority. If the
appointing authority disapproves the findings of the
investigating officer, the reasons for disapproval and
the new findings of the appointing authority must be
listed on the reverse of all copies of DD Form 261 and
signed.

b. Following action by the appointing authority,
send all documentation to the reviewing authority
through CBPO/DPMQA.
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3-16. Identification and Delegation of the Review-
Ing Authority:

a. The reviewing authority is the officer who
exercises general court-martial jurisdiction over the
appointing authority except in the following cases:

(D) For USAFR members whose strength
accountability is with an AFRES unit—either AFRES/
CC or AFRES/CV may act as the reviewing authority.

(@ For ANGUS members whose strength
accountability is with an ANGUS unit and who are
serving or training in the members’ home state—the
State Adjutant General of the members’ home state acts
as reviewing authority.

(3 For ANGUS members whose strength
accountability is with a: ANGUS unit and who are
serving or training outside the members’ hone state—
the Air Surgeon, National Guard Bureau, acts as
reviewing authority.

(4 For AFROTC cadets (whether in flight train-
ing or in field training)—the Commandant, AFROTC,
acts as reviewing authority.

b. For cases arising under the general court-martial
jurisdiction of a major commander, authority to act as
a reviewing authority may be delegated to any general
officer on the major commander’s staff or to the major
command (MAJCOM) SJA. For cases arising under
the general court-martLJ] jurisdiction of an officer other
thana major commander, authority to act as a review-
ing authority may be delegated only to the general
court-martial convening authority's vice commander.
In no case, however, may the same officer act as both
the appointing authority and as the reviewing author-
ity (paragraph 3-7b).

3-17. Responsibilities of the Reviewing Authority:

a. The reviewing authority has his or her staffjudge
advocate review the report of investigation. The report
may be returned for additional investigation. The SJIA
prepares and attaches a written reviewto the file. This
review need only be a statement that the staff judge
advocate concurs with the wwitten review of the
appointing authority’s SJA. This review can also be
a second formal written review.

b. Following the review:

0) All copies of the DD Form 261, Report of

Investigation Line of Duty and Misconduct Status, must
be filled out in the space provided for the reviewing
authority. If the reviewing authority disapproves the
findings approved by the appointing authority, the
reasons for disapproval and the new findings must be
listed on the reverse of all copies of DD Form 261 and
signed.

NOTE: Approval or disapproval of findings is based
on the preceding finding. For example, if the appoint-
ing authority disapproves the "in line of duty” finding



of the investigating officer, the reviewing and ap-
proving authority approves or disapproves the action
of the appointing authority, not the investigating
officer.

(@ If the reviewing authority also acts as the
approving authority pursuant to a delegation under
paragraph 3-19b, put “ Reviewing authority is also the
approving authority” in the blank space at the bottom
of DD Form 261

(3 In commands where the approving authority
is the only officer exercising general court-martial
jurisdiction and that commander acts on a case both
as reviewing and as approving authority, this fact must
be written in the blank space at the bottom of the front
of DD Form 261.

3-18. Disposition of Documentation Ater Review.
Following action by the reviewing authority, dispose
of documentation as follows:

a. If the reviewing authority is not the approving
authority, send all documentation to the approving
authority.

b. If the reviewing authority is also the approving
authority, retum all documentation except the original
DD Form 261, the original report of investigation,
and the original reviews to the CBPO/DPMQA that
serves the member’s immediate commander. In death
cases, dispose of all documentation according to
paragraph 3-22. In other cases, distribute the originals
as follows:

(1) For menmbers whaose strength accountability is
with the active duty force—to HQ AFMPC StaffJudge
Advocate (JA), Randolph AFB TX 78150-6001, for
review and file in the measter personnel record. HQ
AFMPC/JA may retum the case to the approving
authority for corrective action and may submit cases
to the Secretary of the Air Force Personnel Council
with recommendations for changing approved deter-
minations.

(2 For USAFR members whose strength
accountability is with a USAFR unit—to HQ ARPC/
DSMMAZ1, Denver CO 80280-5000, for filing in the
member’'s MPerRGp.

(3 For ANGUS members whose strength
accountability is with an ANGUS unit—refer to para-
graph 3-21

(@ For AFROTC cadets—to the cadet’s detach-
ment commander for filing in the cadet’s personnel
record

(®) For USAFA cadets-to HQ USAFA/DPY,
USAF Academy CO 80840-5001

(6) For all other non-EAD USAFR members, the
original AF Form 348 is sent to HQ ARPC/DPMQA,
Denver CO 80280-5000, for distribution.

3-19. ldentification and Delegation of the Approv-
ing Authority:

a. The approving authority is the commander of the
MAJCOM or separate operating agency to which the
reviewing authority is assigned, except in the follow-
ing cases:

() For USAFR members whose strength
accountability is withan AFRES unit—either AFRES/
CC or AFRES/CV may act as the approving authority.

2) For ANGUS members whose strength
accountability is with an ANGUS unit—the Air
Surgeon, National Guard Bureau, acts as approving
authority in all cases.

b. Authority to act as approving authority may be
delegated by a supplement tothis regulation to review-
ing authorities who:

(D Exercise general court-mertial jurisdiction; or

(2 Have been delegated authority to act as such
under paragraph 3-16b.

3-20. Responsibilities of the Approving Authority.
Take final action in the case. The report may be
returned for additional investigation. Record action
approving the findings of the reviewing authority in
the blank space at the bottom of the front of all copies
of DD Form 261. Sign all copies of the form If the
approving authority disapproves the findings of the
reviewing authority, the reasons for disapproval and
the newfindings must be put on the reverse of all copies
of DD Form 261 and signed.

3-21. Disposing of Documents. Following action by
the approving authority, dispose of documentation as
shown in paragraph 3-18b except in the case of
ANGUS members whose strength accountability is
withan ANGUS unit. For such ANGUS members, the
Air Surgeon, National Guard Bureau, keeps one copy
of the complete file and sends the original and the two
copies to the State Adjutant General of the member’s
home state. The State Adjutant General:

a. Sends the two copies of the file to CBPO/
DPMQA.

b. In the case of commissioned officers, sends the
original of the file to ARPC for filing in the member's
MPerRGp.

c. Inthe case of all other members, files the original
of the file in the member’'s MPerRGp.

3-22. Disposing of Documentation in Death Cases,
Following action by the approving authority, retum all
documentation to the CBK)/DPMQA thet serves the
immediate commander. Distribute the original of the
DD Form 261, the original of the report of investiga-
tion, and the original of the reviews to HQ AFMPC/
JA, Randolph AFB TX 78150-6001, for review and file



in the MPerRGp. A copy of the DD Form 261, the
report of investigation, and the reviews are sent by the
CBPO/DPMQA to AFAFC/AICTC. Denver CO
80279-5000. A copy of the DD Form 261, the report
of investigation, and the reviews are also forwarded
to the CAR, CBPO/DPMAP.

323, CBPO/DPMQA Action After Completing the
Formal Determination:

a. On receipt of the file documenting the final find-

ing of the approving authority:

(D Tell the Accounting and Finance office if the
file shows an absence from duty for more than 1day
due to disease directly caused by and immediately
following the member’s intemperate use of alcohol or
habit forming drugs. (See 37 U.S.C. 802, and para-
graph 10315 and table 1-3-1, DODPM.)

(2 In coordination with CBPO, Personnel Readi-
ness Center (DPMUX), make sure AF Form 2098,
Duty Status Change, is prepared to show lost time if
the final finding is "Not In Line of Duty.” (See 10
U.S.C. 972(5).) If the lost time determination cannot
be made immediately because of the member’s con-
tinued hospitalization or for other good reason, keep
the documentation in a suspense file until the deter-
mination can be made.

b. Following action by CBPO/DPMQA, give acopy
of DD Form 261, the report of investigation, and the
review or reviews to the subject of the investigation.
NOTE: If the subject is an ANGUS member whose
strength accountability iswith an ANGUS unit, a copy
isalso kept for local use inadministering the member’s
medical and pay benefits.

c. Indeath cases, there will be no natification except
as provided in paragraph 3-22, unless the approved
findings are “ not inline of duty.” In that event, follow
these procedures:

() Forward a copy of the DD Form 261, the

report of investigation, and the review or reviews, to
the surviving next of kin, usually the sur ving spouse.
Because of the sensitivity of these matters, do not send
copies of the report directly tosurviving minor children
who might be the next of kin. In these cases, forward
a copy of the report to the legal guardian appointed

to represent the minors’ interests. The summary court-
mertial appointed to settle the deosased's affairs should
be contacted to abtain the guardian’s name and address.
Also, the local staffjudge advocate may provide advice
and assistance on this matter.

(2 Send the copy under cover letter to the next
of kin or legal guardian. CBPO/DPMQA prepares the
cover letter for signature by the base commander or
his or her designee. The letter shoild be hand-celivered
if feasible; otherwise, use certified mail and request
retum receipt. The letter will contain the following
information:

(@ That after full investigaiion into the facts and
circumstances surrounding the member's death, a
finding of “ not in line of duty” was entered.

(b) That pursuantto 37 U.S.C. 403(2), "not in
line of duty” findings eliminate the surviving bene-
ficiaries’ eligibility to receive the member’s quarters
allowance for an additional 90 days following death.
If surviving dependents reside in military family
housing, notification should include a statement that
“not in line of duty" findings eliminate eligibility to
reside in military family housing for 90 days without
cost following the member’s death. Also, include a
staterrent that surviving dependents are indebted to the
US government for reimbursement of BAQ expenses
for that period of time inwhich they resided in military
family housing since the member’s death.

(© That the finding of "not in line of duty” hes
no effect on other benefits or entitlements that the
surviving dependents may be authorized.

(@ They have the right to make written appli-
cation requesting reinvestigation of the findings by the
appointing authority within 7 days from the date of
receipt of this letter; and

(e) That if a request for reinvestigation is made,
the individual has the right to submit a statement and
attach new and significant evidence not previously
considered. Advise the individual to send the written
application to the appointing authority.

(3 Forward acopy of the letter to the next of kin
or legal guardian to the CAR, CBPO/DPMAP and the
military family hotting manager (DEH) at the instal-
lation where the dependents reside.
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TABLP. 3-1
MEDICAL FACILITY REQUIREMENTS FOR ADMINISTRATIVE DETERMINATIONS
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TABLE 32
DOCUMENT FLOW AND TIME STANDARDS FOR INFORMAL LOD AND MISCONDUCT DETERMINATIONS
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REINVESTIGATTON OF FINAL FINDINGS

4-1. Proceedings on Relnvestigalion. Final findings
are subject to reinvestigation at the request of the
menber or at the diirection of the gppointing authority
or higher authority, including HQ AFMPC/JA.

4-2. Reinvesdgation at the Request of the Member
a. A memberwhols the subject of afinal LOD and
misconduct determination mey ask for reinvestigation

(D Making vwwritten application to the appointing
authority who diirected the first investigation within 45
calendar days after the member gets a copy of the
formal determination; and

(@ Attaching new and significant evidence not
previously considered, plus the member’s copy of the
formal report of investigation; and

@ Sending a copy of only the written applica-
tion to the office named in paragraph 3-18 as
being the final custodian of the original investigation
for filing with thet original, pending resolution of the

request

b. The approving authority is the only official who
has authority to deny a member's request for reinves-
tigation:

c. Action taken on the request for reinvestigation:

(1) When the qopointing authority gets a recuest

for reinvestigation, he or she may either grant or refuse
the reguest. If the request is refused, the appointing
authority sends it to the reviewing authority with
reasors for the refusal. The reviewing authority may
either grant or refuse the request. If the reguest is
refused, the reviening authority sends it to the
approving authority with reasons for the refusal. The
approving authority, or the reviewing authority who
has authority to act as approving authority, either grants
or denies the request. If the request is denied, the
approving authority retums the documentation to the
member with copies of the actions taken by the gopoint-
ing and revieming authorities. The approving authority
aovises the member in writing why the reguest wes
denied and tells him or her of the remedy provided
by AFR 31-3. Copies of the evidence submitted by
the member and the originals of the actions taken by
the appointing, reviewing, and approving authorities
are sent to the office narmed in paragraph 3-180. That
office is the final custodian for filing of the original
investigation.

() If the request for reinvestigr.tion is granted

by any of the authorities, the appointing authority
directs or is instructed to direct the investigation be
reopened

4-3. Reinvestigation of Death Cases:

a. Dependents of deceased military personnel not
qualifying for benefits under 37 U.S.C. 403(2) dle to
an adverse LOD and misoonduct determination ey
request a reinvestigation. (See paragraph |-5a for
explanation)) Usually, the requestor is the suniving
spouse. Where the sunviving dependent is aminor child
or children, or an adult adjudged inconpetent to
manege his or her own affairs, the legal guardian
appointed to represent thet person’s interests may
submit a request for reinvestigation in the minor’s or
incompetent's behalf. (Refer to paragraph 3-23c for
the method to notify surviving dependents of “ not in
line of duty” findings))

b. The procedures in paragraph 4-2a will also apply
for submitting a request for reinvestigation of death
cases. Guardians submitting a request for reinvestiga-
tion on behalf of a minor or incompetent must submit,
with written application, evidence showing thet they
have been duly appointed as that person’s guardian
The staffjudge advocate should be consulted by the
appointing authority to answer guestions and review
docurmentation establishing guardianship.

c. The approving authority is the only official who
hes the authority to deny a request for reinvestigation.
Action taken on the reguest for reinvestigation is
processed according to paragraph 4-2c.

4-4. Reinvestigation at the Direction of the Air
Force. When newor significant evidence shows the
chance of an error in a final LOD and misconduct
determination, if adverse to the member or nat, the
appointing or higher authority, including HQ AFMPC/
JA, may direct a reinvestigation. In this case, tre
appointing authority directs the investigation be
regpened either on his or her oan initiative or as a
result of being instructed to do so.

4-5. Procedures for Reinvestigation:

a. The appointing authority gets the original report
of investigation from the office named in paragraph
3-18Db, gives all documentation to the investigating
officer, and directs reopening of the case. If necessary;
a new investigating officer may ke appointed The
appointing authority also advises HQ AFMPC Disabil-
ity Retirements Branch (DPMARD) thet the case is
being reinvestigated

b. Thecase is investigated iind processed inthe same
way as shown in paragrapns 3-13 through 3-20,
Actions of the appointing, reviewing, and approving
authoritivS are recorded on letterheed stationery. After



A

taking the final action on reinvestigation, the approv-
ing authority disposes of documentation as shown in
paragraph 3-18b.

c. Action by CBPO/DPMQA on the report of

reinvestigation:

(D) Where the final action on the reinvestigation
is to reaffirm the first finding, CBPO/DPMQA
disposes of documentation as shown in paragraph
3-23p.

(2 Where the final action on the reinvestigation
is to change a prior "in line of duty” finding to one
that is adverse to the member, CBPO/DPMQA acts
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as required by paragraph 3-23. In addition, the mermber
is advised of the remedy provid'd by AFR 31-3.

©)] Where the final action on the reinvestigation

is to change an adverse finding toan "in line of duty”
finding, CBPO/DPMQA meakes sure previous record
entries made on the besis of the adverse determination
are corrected and gives a copy of the complete file to
the member.

NOTE: If the member is an ANGUS member whose
strength accountability is withan ANGUS unit, a copy
of the reinvestigation is also kept for local use in
administering medical and pay benefits.
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LOD AND MISCONDUCT DETERMINATIONS FOR VARIOUS SITUATIONS

5-1. Fights. Aggression or voluntary participation in
a fight or similar encounter, where a member is at least
equally at fault with the adversary in starting or con-
tinuing the altercation, is evidence of misconduct.
Provocative actions or language taker: or uttered under
circumstances where a reasonable person would antici-
pate retaliation is also evidence of misconduct. Of
course, if a member is a victim of an unprovoked
assault or the member wes acting in self-defense, then
there is no misconduct. Where a fight is undernay and
an adversary uses an excessive means that could not
reasonably have been foreseen under the circum-
stances, an injury or death resulting from the excessive
means may not necessarily have been proximately
caused by the misconduct of engaging in the affray in
the first place. On the other hand, there may well be
a causal connection between the misconduct and the
injury or death where a member persists in a fight or
other encounter after knowing that an adversary has
produced a dangerous weapon. Each case must be
determined on its own facts.

5-2. Alcohol Abuse:

a. Under 10U.S.C. 972(5), a member may accrue
lost time because of inability to do military duties for
more than 24 hours as a result of intemperate use of
alcohol whether or not there is a resulting disease or
injury. Under this regulation, however, an LOD and
misconduct determination is required only when the
member has a disease or injury. Alcohol abuse of any
kind is not itself considered to be either a disease or
an injury for the purpose of requiring an LOD and
misconduct determination (AFRs 30-2 and 160-43). No
LOD and misconduct determination is required by this
regulation when a condition relating to alcohol abuse
is treated, unless the abuse results in some identifiable
disease or injury.

b. Diseases secondary to alcohol abuse often exist.
They may be those diseases that are organic and
chronic (Laennec's cirrhosis, fatty metamorphaosis of
the liver, chronic brain syndrone) or they may be acute
and transient (severe, sharp but short, passing quick-
ly). An LOD and misconduct determination is required
when, as a result of such a disease, the member is
unable to do his or her duty for more than 24 hours
or there is the likelihood 0? a permanent disability. In
general, a disease thet is secondary to alcohol abuse
and which is organic and chronic is not considered as
having been incurred as ?result of the member’s own
misconduct. On the other hand, such a secondary

disease that is acute and transient and which is directly
caused by and immediately follows alcohol abuse may
be considered as having been incurred as a result of
the member’s own misconduct.

c. The death of a member, leaving surviving
dependents, whose death is caused by alcohol abuse,
or an injury that results in a member’s inability to do
his or her duties for more than 24 hours, or results
inthe likelihood of a permanent disability, also requires
an LOD and misconduct determination.

d. Indeterminations to be made under b or ¢ above,
the ultimate determination is whether the disease,
injury, or death was or wes not proximately caused
by the member's misconduct.

5-3. Drug Abuse:

a Under 10U.S.C. 972(5), a member may accrue
lost time because of inability to do military duty for
more than 24 hours as a result of drug abuse whether
or not there is a resulting disease or injury. Under this
regulation, however, an LOD and misconduct deter-
mination is required only when the member has a
disease or injury or dies leaving surviving dependents.
Drug abuse not resulting in treatment is not itself con-
sidered to be a disease or an injury for the purpose of
requiringan LOD and misconduct determination (AFR
30-2). No LOD and misconduct determination is
required by this regulation unless a condition relating
to drug abuse results in some identifiable disease or
results in an injury or in the death of a member leav-
ing surviving dependents.

b. Drug abuse is strong evidence of misconduct.
Disease, injury, or death proximately resulting from
drug abuse may be considered the result of miscon-
duct. This includes the debilitating effect the drug has
on the body and the effect the drug may have in
impairing the member’s mental or physical faculties
affecting his or her actions. The fact that the member
may have a preexisting physical condition causing him
or her to be more susceptible to the effects of the drug
does not, of itself, excuse any resulting misconduct.
A disease, injury, or death resulting from drug abuse
may be found to be due to misconduct even though the
drug abuse was made known as a result of the limited
privilege communication program (AFR 30-2), iden-
tification through urinalysis, or incident to medical care
for other than drug abuse.

C. Indeterminations to be made under b above, the
ultimate determination is whether the disease, injury,
or death was or was not proximately caused by the
member’'s misconduct.



5-4, Explosives, Firearms, and Dangerous Sub-
stances. Unexploded ammunition or other objects,
firearms, and highly flammable liquids are inherently
dangerous and their handling necessitates a high degree
of care. Tampering with, attenpting to ignite, or
otherwise handling such objects in disregard of their
dangerous qualities is strong evidence of misconduct.

5-5. Extended Treatment for Secondary
Conditions:

a  Sometimes a member may be treated for a disease

or injury that, in and of itself, would not make the
member unable to perform military duty for more than
24 hours. Because of the circumstances of the case,
however, the member is further treated or observed
for a condition other than the one originally treated that
does cause an inability to perform military duty for
more than 24 hours. The condition may itself be a
disease ot injury, or it may manifest itself as a mental
condition or as incapacitation resulting from intem-
perate use of drugs or alcohol requiring a lost time
determination (10U.S.C. 972). To protect the interests
of the member and the Air Force, the issues must be
clearly identified to reach a proper determination in
cases of this nature.

b. For example, a member is treated for a super-
ficial self-inflicted injury that in and of itself is insuf-
ficient to require hospitalization for more than 24
hours. However, the member rermains hospitalized for
observation of his or her mental condition and the total
period of hospitalization is in excess of 24 hours. Under
such circumstances, no LOD and misconduct deter-
mination is needed for the injury itself. However, an
LOD and misconduct determination must be mede to
decide if the reason for the extended hospitalization
(for example, observation of the member’'s mental
status) was due to the member's own misconduct (for
example, drug abuse) or was due to a condition that
existed prior to service (EPTS).

c. Frequently, the member's misconduct neces-
sitating initial hospitalization is unrelated to the
condition requiring hospitalization in excess of 24
hours. For example, a member's mental state may
have developed seme time before the suicidal gestures
took place. Under such circumstances, findings of in
line of duty or EPTS may be appropriate. Often,
such findings can be made by an administrative
determination.

5-6. Joint Ventures; Imputed Misconduct. The
misconduct of another may be imputed to a menber
if the member exercises control over and i3 responsi-
ble for the conduct of the principal actor, or if the
circumstances set up a concert of action sufficient to
establish a joint enterprise. Mere presence of the

member is not sufficient to establish ajoint enterprise
or to give a basis for imputing to the menber the
misconduct of another, even if by speaking up the
member may have exercised some influence over the
circumstances. Each case in this category must be
examined in the light of its own circumstances.

5-7. Motor Vehicle Accidents:

a. Injury or death of a member leaving surviving
dependents resulting from driving a motor vehicle
when unfit to do so and the member knows or should
reasonably know of his or her unfitness, is strong
evidence of misconduct. Unfitness to drive may be
caused by voluntary intoxication, use of drugs, or other
circumstances that affect the member's mental or
physical faculties. A member involved in a motor
vehicle accident caused by his or her falling asleep
whiledriving, is not, solely by virtue thereof, charge-
able with misconduct. The test is whether a reasonable
person, under the circurmstances and conditions similar
to those under which the member is driving, would or
would not have undertaken to do so and whether, hav-
ing elected to drive, the member’s choice amounted
to interttional misconduct "rwillful neglect. Of course,
a member who is otherwise fit to drive may, despite
such fitness, actually operate the motor vehicle in such
an intentional or negligent manner as to be chargeable
with misconduct.

b. Many local safety laws and directives require the
installation and use of safety devices such as seat belts
and safety helmets. Injury or death incurred while not
wearing safety devices such as seat belts or safety
helmets is but one factor to be considered in LOD and
misconduct determinations. Standing alone, the viola-
tion of a safety standard or regulation constitutes only
simple negligence. The violation must under the attend-
ant circumstances amount to gross, willful, or wanton
carelessness to constitute misconduct. The failure to
use safety devices may have nothing to do with the
proximate cause of the injury or death. For example,
the failure to wear a safety helmet probably has nothing
to do with a motorcyclist who breaks his or her legs.
In other cases, the extent of the member’s injuries will
be aggravated by his or her failure to use safety
devices, but it will not be the proximate cause of the
injuries or death. Careful examination of the facts and
circumstances of each case is required rather than
focusing solely upon whether or not the member was
wearing seat belts or other protective devices at the
time of the accident.

5-8. Participation In Inherently Haz>:xdous Off-
Duty Activities. The LOD and misconduct status of
a member incurring a disease or injury or who dies
leaving surviving dependents while participating in
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inherently hazardous off-duty activities is determined
in the same way as any other case under the rules set
out in this regulation. In determining whether a disease,
injury, or death incurred while engaged in such
activities wes the result of the member’s misconduct,
the nature of the activity, its inherent hazards, and the
prior training and experience of the member should
be considered.

59. Pregnancy. No LOD and misconduct determine-
tion is required for pregnancy or for any diagnosis
associated with pregnancy. 1f there has been an induced
abortion in violation of the law of the place where the
abortion was done, an LOD and misconduct determina-
tion is required if the member is unable to do her duties
for more than 24 hours; or there is the likelihood of
a permanent disability, or results in death.

5-10. Refusal of or Failure To Seek Medical or
Dental Treatment. If a member unreasonably
refuses or fails through willful neglect or by design to
submit to medical, surgical, or dental treatment, any
disease, injury, or death that proximately results from
such refusal or failure may be deemed to have been
incurred as a result of the member’s own misconduct
even though the condition for which the menber
failed to get or seek treatment did not result from
misconduct.

5-11. Residual Effects of Surgery or Treatment.
If surgery or treatment is required and provided by an
authorized person for a disease or injury that was
incurred “ not in line of duty” whether or not due to
misconduct, then the normally expected disability
resulting from the surgery or treatrrent is likewise "not
in line of duty." However, if there are unanticipated
residuals from the surgery or treatment, these may
under proper circumstances be found as having been
incurred “ in line of juty."

5-12. Resisting Arrest; Escape From Custody. One
who resists arrest or who tries to escape from custody
should reasonably anticipate thet necessary force, even
force that may be excessive under the circumstances,
will be used to restrain him or her. One who engages
in sucli activities may be considered to be acting in
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disregard of personal safety, and any injury or death
suffered as a consequence may be deemed to have
occurred as a result of the member’s own misconduct.

5-13. Suicide Attempts and Suicide of Members
Leaving Surviving Dependents:

a. In view of the hurman instinct for self-preserva-
tion, suicide or a bona fide suicide attermpt gives rise
to a strong inference of lack of mental responsibility.
A bona fide suicide attempt is sufficient evidence to
rebut the presumption that the member wes mentally
responsible. In such cases, evidence must be sought
on the question of mental responsibility including
expert psychiatric evaluation. All possible evidence
bearing on the suicide or suicide attempt should be
considered. This includes evidence on the person’s
social background, his or her actions immediately
before the suicide or suicide attempt, and any prob-
lems that might have motivated the incident.

b. Intentionally self-inflicted injury or disease, not
prompted by a bona fide suicide attermpt, is at most
asuicidal gesture. Such disease or injury, unless lack
of mental responsibility is otherwise shown, may well
have been incurred as a result of the member's own
misconduct. Where the suicide attempt or suicidal
gesture occurred while the member was absent without
authority, mental responsibility at the beginning of the
absence without authority must be determined in addi-
tion to mental responsiblity at the time of the suicide

attempt.

5-14. Venereal Disease. Such diseases are not or-
dinarily considered to have been incurred as a result
of the member's misconduct, unless the member has
failed to comply with regulations requiring himor her
to report for and receive treatment.

5-15. Disposition of Pending Cases. Cases in progress
before this regulation is received and in which an AF
Form 348 has been prepared will be processed to com-
pletion according to the superseded regulation. Cases
involving death of members with surviving dependents,
who die on or after 12 December 1985 (the effective
date of 37 U.S.C. 403(2)) but before the effective date
of this regulation, will be forwarded to AFAFC/IA,
Denver CO 80279-5000, for processing.

LARRY D. WELCH, General, USAF
Chief of Staff



SUMMARY OF CHANGES
This revision establishes requirement for LOD and misconduct procedures for members of the USAFR and ANGUS

who incur or aggravate an injury, illness, or disease while on active duty, while performing active duty for training
for any period of time, or while on inactive duty training as authorized by 10U.S.C. 1074a (para I-2b); establishes
requirement for LCD and misconduct determinations following the death of active duty members leaving surviving
dependents who qualify for housing benefits according to 37 U.S.C. 403(1) (para 1-5); provides an explanation of the
type of evidence that may be considered in making LOD and misconduct determinations (para 2-2); establishes pro-
cedures for processing LOD and misconduct determinations in death cases (para 3-4 and 3-23c); establishes expedited
processing times for completing LODs in death cases (table 3-2 and table 3-3, col O; develops procedures for reinves-
tigation requests in death cases (para4-3); clarifies necessity for LOD and misconduct determinations following treat-
ment for secondary conditions (para 5-5); and explains the consequences on a LOD and misconduct determination for
the failure to wear seat belts or safety helmets (para 5-7b);
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INSTRUCTIONS FOR COMPLETING AF FORM 348,
LINE OF DUTY DETERMINATION

NOTE: Medical facility will prepare three copies of
AF Form 348,

Al-1. Items 1 Through 14 — Medical Facility
(Front). All items must be completed.

a. Enter organization and location of member's
immediate commander in the "TO” block. See para-
graph 3-6 to identify the immediate commander.

b. Enter the location of the CBPO/DPMQA in the
"THRU” block. See paragraph 35 to identify the
CBPO/DPMOQA.

c. Enter organization and location of the medical
facility preparing the form in the "FROM?” block.

d. If member is RegAF, AFROTC cadet, or
USAFA cadet, check the appropriate block in item5A.
If member is ANGUS, check the appropriate block in
item 5B telling who has strength accountability. If
member is USAFR, check the appropriate block in item
5C telling who has strength accountability. Then, if
strength accountability is with the USAFR, check the
appropriate block in item 5D telling whether the
member is assigned to an active duty unit for training
or not

e. Check the appropriate block of item 6 and give
details. If the cause of the injury resulted in death of
a member leaving surviving dependents, none of the
blocks should be checked. However, the word “ death”

should be written in item 6 along with a short descrip-
tion of the cause of death.

f. Item9. You may have to check one, two, or all
three blocks depending on the circumstances of the
case. However, if none of these blocks can be checked,
no LOD and misconduct determination is required.

g Items 10and 11 If the member was first seen
by a civilian physician or by a medical officer of
another armed force, get the necessary information
from the civilian physician's records or from the
records of the medical facility of the armred force where
treatment wes first provided.

h. Item 12 Give as complete a description of the
alleged circumstances as the available information
permits. In the case of death of a member leaving
surviving dependents, the medical officer will provide
the presumptive medicai cause of death.

i. Item 13 Itis not necessary to give "names and
addresses” if the source of the information is the
member or the police.

j- Item 14. Check either 14A or 14B

k. The Air Force medical officer who provided the
treatrment, or the hospital or facility commander must
sign the form.

NOTE: At some renmote locations only a medical

technician is in attendance at the Air Force unit. The
technician may sign the medical officer’s part of the
form in such circunstances but must note below his
or her signature that no medical officer is assigned to
the remote location.

Al-2. Items 15 Through 20 — Immediate Com-
mander (Reverse). Complete all items.

a Enter organization and location of the appoint-
ing authority in the "TO" block. See paragraph 3-7
to identify the appointing authority.

b. Enter organization and location of immediate
commander in the "FROM" block.

c. Item 15 This item pertains to the actual duty
status of the member at the time the disease or injury
was incurred. A member who is performing duty or
who is on the installation in an off-duty status is
"present for duty.” A member who is away fromthe
installation and not performing assigned duty is either
"absent with authority” (authority to be absent may
be written, oral, or implied); is “ absent without
authority” as the term is defined in paragraph 1-6;
or the circumstances of the case are such that the
member fits one of those special situations set out in
paragraph 1-20. Usually, the special situations apply
only to USAFR and ANGUS members. Where a
member wes first treated at his or her home base but
was transferred either as a hospital patient or other-
wise, before an AF Form 348 was started, the
member’s new immediate commander may have to
consult with the member's former organization to find
out what the member’s duty status was when the
disease or injury wes incurred.

d. Item 16. Record completely and concisely the
circumstances surrounding the disease, injury, or
death, based on the inmediate commander’s informal
investigation. DO NOT SAY “SEE ITEM12.” Item
16 should include the names and addresses of civilians
involved in the same incident, if any. If more space
is requited, use plain bond paper and identify item
16 as being continued. For USAFR and ANGUS
menbers include the type of tour and the inclusive tour
dates.

e. Item 17. Check appropriate block. If the prox-
imate cause was something other than the intentio.al
misconduct or willful neglect of the member, check
"neither of these” and specify the proximate cause.
Refer to chapter 1, section B, for explanation of ters.

f. Item 18 It is not necessary to give "names and
addresses” if the sc’uce of the information is the
member or the police, nor is it necessary to repeat
names and addresses already appearing in item 13



g, Complete either item 19 or item 20.
(1) Item 19 is checked only if:

(@ The commander finds that the member wes
not absent without authority when the disease, injury,
or death waes incurred, and

(b) The commander finds that none of the
special situations in paragraph 1-20 apply, ad

(¢) The commander finds that the disease,
injury, or death was not proximately caused by the

1 March 1988

member’'s own misconduct.
)] Item 20 is checked inall cases where item 19

cannot be checked.
h.  The member's immediate commander rmust sign
the AF Form 348,

Al-3. Item 21 —Appointing Authority (Reverse).
Refer to paragraph 3-9.
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GUIDE FOR INVESTIGATING OFFICERS
(including instructions for preparing DD Form 261)

A2-1. Purpose. The purpose of an LOD and mis-
conduct investigation is to protect the interests of the
member being investigated and to make sure govern-
ment benefits are awarded withjustice and according
to law: It is primarily a fact-finding process. If the
investigation is thorough and the facts are assembled
with care, the report of investigation includes all
information needed to evaluate disability claims and
other issues related to the disease, injury, or death of
amenber leaving surviving dependents that may arise
immediately or those that may arise many yeirs later.
The LOD and misconduct investigation is se parate and
distinct from judicial processes or other disciplinary
action. An adverse finding is not used as a vehicle for
imposing punishment or as a means of setting an
example for a command.

A2-2. Preliminary:

a. The investigating officer (10) is provided the
original of the AF Form 348 and copies of the appoint-
ing orders. Usually, these documents have sufficient
data to give the 10 an insight into the general area to
be investigated.

b. The IO is also given a copy of this regulation.
Read it and pay particular attention to those parts that
may have specific application to the netter to be
investigated.

c. Consult with SJA before beginning the investiga-
tion. Thereafter, the SJA should be consulted at any
time it is felt that legal advice would ensure a quality
report of investigation.

d. If a member dies leaving surviving dependents,
contact the CBPO/DPMQA to determine if a report
of facts and circumstances of death was completed
according to AFR 30-25, Casualty Services. A copy
of the completed report should be reviewed. The 10
should contact the reporting officer assigned to com-
plete the report of facts and circumstances if that
investigation is underway. The report of facts and cir-
cunstances is an appropriate starting point for the 10’s
investigation. However, the 10 should consider that
the report of facts and circumstances was not conducted
for LOD purposes. Therefore, extreme care should be
exercised before incorporating statenents or conclu-
sions from the facts and circumstances report because
the 10 is responsible for an independent LOD and
misconduct determination.

A2-3. The Course of the Investigation:
a. Determining duty status:
(D Generally:
(@ A disease, injury, or death of a member

leaving surviving dependents incurred while a member
is alsent without authority, nust be found to have been
incurred “ not in line of duty™ whether the disease or
injury was or was not the result of the member's
misconduct.

(b) For the definition of the term* absent with-
out authority,” see paragraph 1-6.

(©) Unless there is evidence to the contrary, the
10 may rely on the immediate commander’s finding
(AF Form 348, item 15A or 15B) thet the member was
“ present for duty™ or wes “ absent with authority.”

(d Where the immediate commander has found
(AF Form 348, item 15C or 15D) that the member wes
"absent without authority,” or where there is evidence
to indicate the commander was incorrect in finciing the
member was “ present for duty” or was "absent with
authority,” the 10 must inquire further into the facts
and circumstances of the member’s duty status. The
report of investigation must fully document the basis
for the finding to be finally recorded on DD Form 261.

(&) When the immediate commander has
indicated (AF Form 348, item 15E) that one of the
special situations in paragraph 1-20 is applicable, the
10 must inquire further into the relationship between
the incurrence of the member’s disease, injury, or
death leaving surviving dependents, and his or her duty
status. In fact, it would not be unusual in this special
kind of case for this relationship to be the only issue
to be resolved by the investigation. Again, the report
must fully document the basis for the finding to be
finally recorded on DD Form 261.

(0O Docurmentation in these instances may be in
the form of orders, records of duty status changes,
incident reports, statements of witnesses, or other
evidence that supports the final finding made by the 10.

()] For members who incur a disease or injury

or whodie leaving surviving dependents while travel-
ing to or from duty or training:

(@ The IO must document tite member’s status
in relation to the duty or training undertaken. Copies
of relevant orders are essential.

() When the disease, injury, or death is in-
curred while the member is traveling to or from duty
or training, the 10 should docurment the hour at which
the member was scheduled to start duty or training,
or the hour at which the duty or training was com-
pleted, the method of travel used, the shortest route
between the place of duty or training, and the place
where the member commenced travel to start duty or
the place where the member was returning after com-
pleting duty or training, as shown by maps or dia-
grams. The 10 should also document the time and place
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the disease, injury, or death occurred and any other
facts relevant to the question of whether the member,
at the time the disease, injury, or death was incurred,
was on the “ authorized” route toor fromduty or trairn-
ing at a time when he or she would have been normelly
expected to be traveling.

b.  Determining whether misconduct was or wes not

the proximate cause of the member’s disease, injury,
or death.
(1) For explanations of the terms * misconduct”
and “ proximate cause,” see paragraphs 1-18and 1-21
(2) To do this, the 10 should gst the facts by.

@ Interviewing witnesses, including the
member.

() Getting copies of military police reports;
extracts or summaries of Office of Special Inves-
tigations (OSI) reports; hospitalization or clinical
records; blood, breath, urine, or tissue tests; and
photographs.

(c) CGetting copies of civilian police reports, if
any. Generally, civilian police reports involving traffic
investigations are mede available to the 10 by the
civilian agency involved. In some states, civilian police
reports involving criminal investigations cannot be
mede available directly to the 10. In any case where
the 10 has difficulty in securing civilian police reports,
he or she should contact the local OSI for help in
getting copies of these reports or an extract or sum-
mary of them

(d) Preparing maps, charts, diagrans, or other
exhibits that might be helpful to an understanding of
the incident.

(©) Securing evidence regarding the mental
responsibility of the member.

I Get a copy of the psychiatric evaluation

to include in the investigative file, if such evaluation
hes already been done. If there has been no psychiatric
evaluation and one is necessary, ask the member’s
commander or the appointing authority to request one
and get a copy for the file.

2 In cases of possible suicide, where the
deceased has surviving dependents, collect all possible
evidence bearing on the mental condition of the
deceased. This includes evidence on deceased's actions
or moods immediately before the suicide, any prob-
lerrs that might have motivated the act, and any mental
health examinations that may have been completed
before death.

(D Obtaining the report of autopsy findings in
Oeath cases. This includes blood alcohol results and
toxicology studies. AFM 160-19 and AFR 1684
prescribe the circumstances under which an autopsy
is performed on a member of the Air Force.

(@) Covering any other matters deemed
relevant

N
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A2-4. Witnesses. The 10 should interview all wit-
nesses who have knowledge of the meatter under
investigation. This includes those listed on AF Form
348 and any others about wb-m the 10 knows or may
leam. The subject of the investigation must be inter-
viewed in all cases except where precluded by medical
necessity. V witnesses, other than the subject are not
available for personal interview, the 10 should get
copies of available swom or unsworm statements, if
any, made by those witnesses to other investigators.
If no such statements are available, the 10 should,
where feasible, arrange for staterments to be obtained
by others.

a. Advising witnesses other than the subject of the
investigation before interrogation:

(D Civilian Witnesses. No particular advice is
required. For suggested format of written statement,
see figure A2-1.

(2 Military Witnesses:

(@ Those not suspected of having committed
any offense, no particular advice is required. For sug-
gested format of written statement, see figure A2-2.

(b) Those suspected of having committed an
offense, advise the witness of his or her rights under
Avrticle 31: Uniform Code of Military Justice (UCM)).
Consult with the SJIA on the form of the advice. For
suggested format of written staterment, sec figure A2-2,

b. Advising the subject of the investigation before
interrogation:

(D In all cases, the member must be advised
pursuantto 10U.S.C. 1219 which states; “ A member
of anarmed force may not be required to sign a state-
ment relating to the origin, incurrence, or aggravation
of a disease or injury that he has. Any such statement
against (his) (her) interests, signed by a member, is
invalid.”

(@ The member must also be advised of his or
her rights under Article 31: UCMJ, if he or she is
suspected of having committed an offense. Consult
with the SJA on the form of the advice.

(3 For suggested format of written staterment, see
figure A2-3.

c. If the member under investigation has been
transferred from the place where the investigation is
being held, the 10 requests that the member’s new
commander or, if applicable, the hospital commander
where the member is hospitalized, get a staterment and
forward it to the 10 for inclusion in the report of
investigation. The preliminary advice to the member
required by this regulation must be given without
regard to who gets the statement.

d. In any event, the report of investigation must
contain the swom statement of the subject of the
investigation or ?n explanation of the efforts made to
get it and the reasons why it could not be obtained.
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e. If a witness, including the subject, has been
interviewed, and, after having been properly advised
of his or her rights, has provided relevant information
but then declines to or cannot sign a written staterment,
the 10 prepares a written summary of the information
provided orally. Include the summary in the inves-
tigative file along with an explanation of the reason
for it

f. All witnesses asked to supply personal informa-
tion inan LOD investigation must be advised accord-
ing to the Privacy Act (6 U.S.C. 552a(c)(3)). The
sanple formats for witnesses’ staterments (figures A2-,
A2-2, and A2-3) contain appropriate Privacy Act
advice. Include the Privacy Act statement on the form
used to coliect all witnesses’ statements.

Attachment 2

A2-5. The Report of Investigation:

a. Consists of DD Form 261 as a cover sheet and
forwarding docurment, an index of exhibits, a summary
prepared by the 10, and the documents collected by
the 10 during the course of the investigation. It is
assembled as provided below. 1f necessary typing and
administrative support is not readily available, ask the
appointing authority to arrange for it.

b. The filming processes employed by some record
custodians require all documents in the report to be
of good quality. Original docurments should be in the
report if at all possible. If originals are not available,
reproduction should be on bond paper. Carbon copies
are acceptable but they must be of such quality to
reproduce clearly.

c. The investigating officer’'s summary is a narra-
tive report prepared by the 10 at the conclusion of the
investigation. It includes a statement of the authority
under which the investigation wes conducted, ider+
tification of any duty time lost, the matters investigated,
the facts, a discussion of those facts as they relate to
the issues under investigation, the conclusions of the
10, and a statement of findings.

d. DD Form 261 and the report of investigation are
filled out in two copies (three copies are filled out when
the subject is an AFRES member whose strength
accountability is with an AFRES unit and four copies
are filled out when the subject is an ANGUS member
whose strength accountability is withan ANGUS unit)
and are assembled as follows:

() DD Form 261 as the cover sheet.

(@ Tab A —Index of exhibits.

(3) Tab B — Summary of the 10.

(4 Tab C —Copy of the 10’s appointing orders.
(5) Tab D —Copy of AF Form 348.

(6) Tab E —Swom statement of the subject of
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the investigation, or the certificate of the 1O describ-
ing the attermpts made to get such a staterrent and
stating the reasons why it could not be obtained.

(7) Tab F —Statenents of witnesses. If the report
of investigation indicates that there is a witness who
has relevant and important knowledge of the incident
being investigated but a statement from that witness
or a summary of the witness’ oral testinony is not
included in the report, the 10 should include under this
tab an explanation of why such statement or summary
is not in the file.

(8 Tab G — Copies of official orders or other
docunrents; for exa’ pie, Reserve orders to active duty
for training or inactive duty training; or copies of AF
Form 2098 showing AWOL status.

(9 TabH —Copies of other investigative reports
prepared by military or civilian authorities.

(10) Tab I — Maps, photographs, or sketches.

(1) TabJ —Medical records, but only those
relevant to determining LOD and misconduct status.
This includes reports of autopsy findings. Fot exam-
ple, SF 502, Medical Record—Narrative Summary;
psychiatric evaluation; or results of blood alcohol tests.
NOTE: The 10 may add tals K, L, M, etc,, if the
report includes data not covered by ancther tab. Where
more than one exhibit appears under a given tab, label
the exhibits separately; for example, F-1, F-2, and F-3,
Where there are no exhibits to include behind a given
tab, the tab letter should nevertheless appear in the
index with the notation “ No exhibits, this tab.”

A2-6. Preparing DD Form 261. This form is the
cover sheet for, and is attached to the front of, each
copy of the report of investigation. Complete the iterrs
as follows:

a. Item 1, self-explanatory.

b. Item2, enter the organization and address of the
appointing authority.

c. Item 3, check applicable blocks.

d. Item 4 through 9f, self-explanatory.

e. Item 9g, enter a brief summary of the circum-
stances of the incident as determined by the investi-
gation. Limit comments to the space provided.

f. Item 10, enter the finding deemed appropriate as
a result of the investigation. (See paragraphs 1-15,
1-19 and 1-20)

g. Date and sign all copies of the form in the space
provided for the 10.

A2-7. Forwarding Documentation. Send all docu-
mentation to the staff judge advocate serving the
appointing authority for legal review.



I, (narre) , (address) , have been advised of the purpose of this investigation and of the
importance of a correct and complete staterment of the facts as known to me. | understand the foregoing and voluntarily
make the following swom statement:

(body of staterent)

(signature of witness)

Subscribed and swom to before me this dayof , 19

(signature of person administering the oath (see note 1))

AUTHORITY: 5 U.S.C. 2108, 3309-3315, and 8140: 10 U.S.C. 507, 972, 1074, 1201-1221; 32 U.S.C. 318, 319; 37 U.S.C. 204, 403,
802; 38 U.S.C. 310, 331, 610, an(? 612 aﬁ% 9897.
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record or memerrberl alive, orthesur\nvm next of kin wll receive a copy as well, Inormatlon ke reviewed by
ground %a%ueR/ Y U L

ROUTINE USES: NONE.
DISCLOSURE IS VOLUNTARY: f information is not provided, the Air Force will complete processing using information thet is available.

NOTES:

1 The investigating officer, any other person author- tification will be entered under the signature block.
ized by 10 U.S.C. 936, or a notary public, may

administer the cath. The typed or printed name, grade, 2. Include the Privacy Act statement on the form used
and organbation or, if a notary, the notary's iden- to collect the witness staterment.

Figure A2-1. Sample Format for Statement of a Civilian Witness.



STATEMENT (ec note 4)

I, (nane) : (grade) : (organization) _ have been advised (of my rights
under Article 31: UCMJ (see note 1)) of the purpose of this investigation, and of the importance of a correct and com-
plete staterment of the facts as known to ne (see note 2). | understand the foregoing and make the following swom

statement:

(body of statenent)

(signature of witness, SSN)

Subscribed and swom to before me this dayo f 19

(signature of person administering the oath (see note 3))

AUTHORITY: 5U.S.C. 2108. 3309-3315, and 8140; 10 U.S.C. 507, F |. 1074, 1201-1221; 32 U .S.C. 318, 319; 37 U.S.C. 204, 403,
802; 38 U.S.C. 310, 331, 610, and 612; and EO 9397.

PURPOSE: Information provided is used by processing activities in determining whether the diseased, injured, or decrased member was
or was hot acting in line of duty when the disease, injury, or death occurred. The information will be filed in the member's master personnel
record group and the member, if alive, or the surviving next of kin will receive a copy as well. Information may be reviewed by the base

ground safety office.

ROUTINE USES: NONE.

DISCLOSURE IS MANDATORY: If information known to a military witness is not provided when lawfully ordered to do so by the investigating

officer, the witness is subject to punishment uner the UCMJ.

NOTES:

1 Omit if military member is not suspected of hav-
ing committed an offense.

2. After explaining the purpose and importance of the
investigation, military witnesses should be requested
to provide any relevant information known to them
In the rare case, a military witness may r.ot wish to
disclose information. The investigating officer can
legally order a military witness other than the subject
of the investigation, to disclose the information if the
disclosure will not tend to incriminate the witness. A
military witness is entitled to rely upon those rights
provided by Article 31: UCMJ, when requested or

ordered to disclose information that might tend to be
self-incriminating. Before ordering a military witness
todisclose information, the 10 should consult with the
staff judge advocate.

3. The investigating officer, any other person author-
ized by 10 U.S.C. 936, or a notary public, may
administer the oath. The typed or printed name, grade,
and organization or, if a notary, the notary's iden-
tification will be entered under the signature block.

4. Include the Privacy Act statement on the form used
to collect the witness statement.

Figure A2-2. Sample Format for the Statement of a Military Witness Other Than the Subject of the Investigation.



1 March 1988 *

STATEMENT (see note 3)

I, ft2™m)y e (Srade) - (organization) 8have adviscd | may submit
a swom staterment in connection with this investigation concerning my (Specify what the disease or
injury is) | have been advised that 10 U.S.C. 1219 provides as follows: "A member of an
armed force may not be required to sign a statement relating to the origin, incurrence, or aggravation of a dis-ase
or injury that (he) (she) has. Any such statement against (his) (her) interest, signed by a member, is invalid.” | under-
stand that | cannot be required to sign any such staterment but that if 1 willingly do so it may be considered in determin-
ing my line of duty and misconduct status. (I have also been advised of my rights under Article 31: UCMJ (see note
1).) 1 make and sign the following swom statement voluntarily and with this understanding:

(body of statenent)

(signature of member)

Subscribed and swom to before me this dayof , 19

(signature of person administering the cath (see note 2))

| %%Tlélé)ﬁlg\/c 3?08 3%12%% %nd961%15 a{%gmg 10U.S.C. 507, 972, 1074, 1201-1221; 32 U.S.C. 318, 319; 37 U.S.C. 204, 403,

PURPOSE Informatlon Lﬁ?d a@eﬂtws mdetermnl LI Were Or enotaﬂ)e ngin ||ne0fdu%vmv1
or| orl rr of In your master nnelr rd grou aw will begiven a ooy
ornnstelﬁermy%% @el)esegroun sa) office 4 Jup ey ’ U

ROUTINE USES: NONE.

DISCLOSURE IS VOLUNTARY: If information is not provicled, the Air Force will complete processing using information thet is available.

NOTES:
1 Omit if military member is not suspected of hav- and organization or, if a notary, the notary's iden-

ing committed an offense. tification will be entered under the signature block.

2. The investigating officer, any other person author-
ized by 10 U.SC. 936, or a notary public, may 3. Include the Privacy Act statement on die form used

administer the oath. The typed or printed name, grade, to collect the witness statement.

Figure A2-3. Sample Format for Statement of the Subject of the Investigation.
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0801 WHY MISCONDUCT - LINE OF DUTY

INVESTIGATIONS

a Bxtension ofenlistment

b. Longevity and retirement multiplier

c. Forfeiture of pay

d. Disability retirements and severance pay

e Benefits administered by the Veterans
Administration

0802 WHAT CONSTITUTES LINE OF DUTY

a Gereral rule
b. Active senvice defined
C. Presumption
d Unauthorized absence

0803 WHAT CONSTITUTES MISCONDUCT

a Gererally
b. Presumption
c. Bamples

0804 RELATIONSHIP BETWEEN MISCONDUCT
AND LINE OF DUTY

0806 WHEN MISCONDUCT - LINE OF DUTY
DETERMINATIONS REQUIRED

0806 RESPONSIBILITY TO ORDER
INVESTIGATIONS

a Members of the maval senvice
b. Mermbers of other amed services

Chapter VIII

. LIKE OF DUTY AND MISCONDUCT
(INJURY, DISEASE, AND DEATH)

0807 MENTAL RESPONSIBILITY

a Gerera rue
b. Presunption
c. Suicide attenpts

0808 INTOXICATION AND DRUG ABUSE

a Intoxication
b. Alcohol and drug induced disesse

0809 MEDICAL AND DENTAL TREATMENT

a. Refusal of treatment
b. Verereal dissase

0810 SPECIAL CONSIDERATIONS IN DEATH
CASES

a When fact-finding body required

b. Andings conceming misconduct and line of
duty prohibited

C. Deathas aresult of enemy action

d.. Inguest duties

e. Autopsies

f. Letter reports

0811 WHENCLALMS OR OTHER MATTERS ARE
INVOLVED

a. Bxamination of reports
b. Combining investigations
c. Forwarding advance copies

0812 SPECIAL CONSIDERATIONS PERTAINING
TO RESERVISTS
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0813 RELATIONSHIP TO DISCIPLINARY

ACTION

0814 HOW FINDINGS ARE TO BE RECORDED IN

o0 o

INJURY CASES

JAG Manual investigations

. Entry in health or dental record

Use of forms or letter reports

Examples of the use of forms

Action by officer exercising general court-
martial jurisdiction

MANUAL OF THE JUDGE ADVOCATE GENERAL

0815 MISCONDUCT AND LINE OF DUTY
HEARINGS

a. Action by convening authority
b. Action by officer exercising general court-
martial jurisdiction

0816 RELATIOIN TO SAFETY INVESTIGATIONS

0817 CHECK LIST FOR FACT-FINDING BODIES



LINE OF DUTY AND MISCONDUCT

0801 WHY MISCONDUCT - LINE OF DUTY

INVESTIGATIONS

a Extension of enlistment. An enlisted member
of the naval service who is unable to perform his
duties for more than one day because of intenperate
use of drugs or alcoholic liquor or because of diseaseor
injury resulting from his misconduct is liable, after his
retumn to duty, to senve for a period, that when added
to the period that he served before his absence
from duty, amounts to the term for which he wes
enlisted or inducted (10 U.S.C. §972).

b. Longevity and rerement multiplier. Eligibility
for increases in pay because of longevity and the
amount of retirerment pay to which amember may be
entitled is dependent upon his cumulative years of
“creditable service”. An enlisted menber who is
unable to perform his duties for nore than one day
because of intenperate wse of drugs or alcoholic
liquor or because of disease or injury resulting from
his misconduct is not entided to include such periods
in computing “creditable service” (paragraph 10104,
Department of Defense Military Pay and Allowances
Entitlements Manual-DODPM).

c. Forfeiture of pay. A member of the ravd
service on active duty who is absent from his regular
duties for a continuous period of nore than one day
because of disease that is direcdy caused by and
immediately follows his interrperate use of liquor or
habit-forming drugs is not entitled to pay for the
period of that absence. If pay is forfeited for nore
than one month, however, the merber is entitled to
S5.00 for personal expenses for each month that his
pay is forfeited (10315¢c, DODPM). Pay is not for-
feited for absence from duty caused by injuries.
Pay is not forfeited for diseases not directly caused
by and immediately following intenperate use of
liquor or habit-forming drugn (paragraph 103150, De-
partment of Defense Military Pay and Allowances
Entitlements Manual).

d. Disability retrement and severance pay. In
order for members of the naval service who sustain
permarent disabilities while on active duty to be
eligible to "ceive certain retirement or severance pay
benefits, the requirements of the applicable statutes
must be met. One of these requirerrents is that the
disability must not result from the-mermboer’'s®. .. in
tentional misconduct or willful neglect...” and must

0802

not have been “..incurred during a period of
unauthorized absence” 10 U.S.C. 881201, 1203
1204, 1206, and 1207. Physical evaluation determi-
nations are made independently and are not controlled
by misconduct-line of duty findings or conclusions
recorded under the provisions of this Manual. They
are instead controlled by regulations contained in the
Disability Evaluation Manual (SECNAVINST 18504).
As a practical matter, such determinations for physi-
cal review purposes nust rest upon the evidence avail-
able. Gererally this will be those facts which have
been officially recorded and are on file within the De-
partment of the Navy. This would include reports and
investigations submitted in accordance with the pro-
visions of this Manual.

e.  Benefits administered by the Veterans’Admin-

istration. In determining whether a veteran or his
sunivors or dependents are eligible for certain bere-
fits, the Veterans' Administration nekes its own
determinadons with respect to misconduct and line
of duty. As a practical matter, these determinadons
must rest upon the evidence available and generally
this will be those facts which have been officially
recorded and are on file within the Department of the
Navy. Statutes goveming these benefits generally
require that disabling injury or death be "service
connected” which nears that the disability wes
incurred or aggravated or thet the death resulted from
a disability incurred or aggravated “in line of duty”
(3B US.C. 8101). The statutory criteria for meking
such determinadons are contained in 38 U.S.C. 8105,

0802 WHAT CONSTITUTES LINE OF DUTY

a  Genera rule. For purposes of these regulations

injury or disease incurred by naval personnel while in
active service will be corsidered to have been incurred
“in line of duty” except when incurred under one or
nore of the following circurrstances:

(D As a result of the menber’'s own miscon-
duct as determined under the reguladons contained in

this chapter;
(2) While avoiding duty by deserting the ser-
Vice,

(3) While absent without leave and such al>-
sence materially interfered with the performance of
required military duties (see subsection d below);



0802

. ‘4) While confined under sentence of a court-
martial which included .in unremitted dishonorable
discharge; or

(51 While confined under sentence of a civil
court following conviction of an offense which is
defined as a felony by the law of the jurisdiction
Where convicted.

. b._Active_ ser\_/ice defined. “AC'[IVG S@che" aS Used
in this section includes full-time OW in the naval
service, extended active duty, active duty for training
leave or liberty from any of the foregoing, and
inactive duty training.

_C.presunpeion. It IS pr'sumed that an injury or
disease suffered by a”-..ilber of the naval service was
incurred in line” of duty. Clear and convincing
evidence is required to overcome this presumption.

d. Unauthorized absence

(1) Whether absence without leave materially
interferes with the performance of required m|||tar¥]
duties necessarily depends upon the facts of ea
situation, to which must be applied a standard of
reality and common sense. No definite rule can be
formulated as to what constitutes * material interfer-
ence." Generally speaking, absence in excess of
twenty-four hours constitutes a material interference
unless™ there is evidence to establish the contrary.
Similarly, an absence of shorter duration will not be
considered to be a material interference un.«ss there
IS clear and convincing evidence to establish the
contrary. A statement of the individurl's command-
mg officer, division officer, or other responsible
official, and any other available evidence to indicate
whether an absence without leave constituted a
material interference with the gerf_ormance of re-
quired military duties, should be included in the
record whenever appropriate.

(2) It should be noted that under 10 USC
§1207 a member is ineligible for physical disability
retirement or physical disability severance benefifs
from the Armed Forces if his disability wes incurred
during a Rerlod of unauthorized ahsence, regardless of
the length of such absence and regardless of whether

MANUAL OF THE JUDGE ADVOCATE GENERAL

such absence constituted a material interference with
the performance of his required military duties.

0803 WHAT CONSTITUTES MISCONDUCT

@ ceneranty. AS USEd in this chapter misconduct
is wrongful conduct. Simple or ordinary negligence or
carelessness, standing alone, does not “constitute
misconduct. To support an opinion of misconduct it
must be established by clear and convincing evidence
that the injury or disease was cither intentionally
incurred or was the proximate result of such gross
negligence as to demonstrate a reckless disregard of
the conseguences. |f a resulting injury or disease is
such that it could have been reasonably foreseen from
the course of conduct, it is said to'be a * proximate
result” The fact that the conduct violates a law,
requlation, or order - or the fact that the conduct is
en%aged. in whiie the individual is intoxicated - does
not, of itself, constitute a basis for a determination of
misconduct. Such circumstances should, however, be
considered along with all other facts and circum-
stances in determining whether the conduct of the
individual was grossly negligent and whether the
incurrence of injury or disease was reasonably fore-
seeable as a probable result of such conduct.

b eresumprion. It IS presumed that injury or
disease suffered by a member of the naval service is
not the result of his own misconduct. Clear and
convincing evidence is requirec to overcome this
presumption.

C. exanpres, If @ individual intentionally
wounds himself with a firearm, the injury is due to
his own misconduct. If an individual “handles a
firearm in a qrossly negligent manner and therehy
wounds himself, that too would be an injury due to
his own misconduct because a woun”  a reasonably
foreseeable result of the grossly negligent handling of
firearms. If, on the other hand, an individual was
striding on a sidewalk and, while handling a firearm
in a grossly negligent manner, was struck by an
automobile “which "had gone out of control, the
injuries would not be due to his own misconduct
because they would not have been a reasonably
forsecable result (proximate result) of the wrongful
conduct in which the individual was engaged. In this
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line of duty and misconduct

latter example, the injuries are said to be the result of
an independent intervening cause.

0804 RELATIONSHIP BETWEEN MISCONDUCT
AND LINE OF DUTY

For purposes of these re(t;ulatlons, “ misconduct”
can never be “in line of duty." Hence a finding or
determination that an injury Was incurred s a résult
of the member's own misconduct must be accompa-
nied by a finding or determination that the member's
injury “was inclrred “not in line of duty." It is
permissible, however, to find that an injur/ wes
Incurred "not as a result of misconduct” and “ not in
lint of duty." As an example, a member who is
ahsent without authority may be injured by a
felonious assault or struc UK a_vehicle ‘driven by a
drunken driver. Obviously the in ur}/_was incurfed
through no_faulf of the, member, out if the absence
matefially interfered with the performance of his
required ‘military duties a finding of “not in line of
duty” must result. _Accordlngly, the three possible
combinations of findings are &S followr:

a ‘In line of duty" and “not due to the

member's own misconduct."
b. “Not in line of duty" and "not due to the
member's own misconduct.” ¢
c. “Not in line of duty" and “due to the
member's own misconduct.”
0805 WHEN MISCONDUCT - LINE OF DUTY
DETERMINATIONS REQUIRED

In each case in which a_member of the naval
Service incurs an, injury which might result in a
permanent disability or ‘which results in his physical
Inability to_perform dutfy for a period exceed;nq, 24
hours (as distinguished from a period of hospitaliza-
fion_for evaluation or observation), findings concem-
ing line of duty and misconduct must be made.

0806 RESPONSIBILITY TO ORDER
INVESTIGATIONS

bili
of the individual concerned at the lime of incurrence
of an injury, disease, or death to convene the
necessary Investigation or to take other appropriate

K of the commanding officer or officer in charge

?.. Members of the naval service. |t ISthe I'eSponSl'

0806

action as required by this chapter. If the command is
an afloat command, the investigation of incidents
oceurring ashore may be conducted by another
appropriate command ‘when the afloat command so
requests and certifies that contfuct of the mvestl?a-
tion by the afloat command would. not be feasible.
The provisions of section 0207 lof this Manual should
he followed if the incident to be investigated occurs
at a place far removed from the location of the
command \¥h_lch has responsibility to mvestqate orif
the incident involves the injuty or death of individ-
uals of more than one command, When naval person-
nel from more than one command. are injured or die
In an incident which should be |r]vest|?ated under
these re%ulatlons, a single inves™ ttion of the matter
should be conducted Whet v, Practlcable. In tie
absence of direction to the contrary by an officer
authorized to convene general courts-martial and
superior in the chain of"command, the area coor-
dinator, or the subordinate commander' authorized
to convene general courts-martial *n* designated
by the area coordinator for this pur,.. /,shall resolve
any issue as to the appropriate command to conguct
thé investigation and shall ensure that any required
Investigation is made, The commanding officers or
officerS in charge of the personnel involved shall
furnish the autfority coordinating the matter with
the information mentioned In Section 0207h of
this Manual. |f amember of the naval service Is
injured  at a place distant from his command and
Is admitted to a naval hospital, the commanding
officer of the hospital shall, if no investigation
IS beln(T; made of the incident, promptly report
the matter to the area coordinator or designated
subordinate commander who_ shall take action to
ensure that any required investigation is made.

b.Members of other armed services. Whenever a.
member of an armed service other than the naval
service isinjured, dies, or incurs disease under
circumstances that would warrant investigation under
these regulations, and it would be aFEropnate for an
officer in command of an activity of the Department
of the Navy to convene an investigation ..., the
individual i$ attached to a naval activity or is beln%
treated in a naval medical facility), “the neares
command of the parent service of thé indindual shall
be notified. If re(iue,sted, an apgéopnate Investigation
under these requlations shall be convened and the
report thereof” forwarded in accordance with the
request. No further action need be taken within the
Department of the Navy.

85
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0807 MENTAL RESPONSIBILITY

& cenerar rue. A member may not be held
responsible for his acts and their forseeable conse-
guences If, & the result of mental defect, disease, or

erangement, he was unable to comprehend, the
naturé of such acts or to control his actions.
Additionally, a member may not be held responsile
for his acts or their forseeable consequences If, as the
result of a mental condition not amounting to a
defect, disease, or derangement and not itself the
result of prior misconduct, he wes unable to compre-
hend the nature of such acts and to control his
actions. Thus, an injury which was the proximate
result of acts performed while the member injured
Was suﬁenn? impairment of his mental faculties as
the result of voluntary ingestion of a hallucinogenic
druq would be deemed to"have been incurred & the
result of the member's own misconduct. Certain
proRer_tles of such drugs are notorious and their use is
ronibited by article 1151, U.S. Navy Regulations;
ence the impaiment would support a finding of
miscondluct.

b. Presumption. |n the absence OfeVIdenCE tO the
contrary, there is a presumption that all members are
mentally responsible for their acts, This presumption
makes it unnecessary in the majorltK of cases that an
administrative fact-finding body seek evidence that a
member wes mentally résponsible at a certain time

unless credible evidence, is developed or discovered
tending to indicate that he was not mentally re_s?on-
sible & that time. Such evidence may consist of
circumstances attending Certain acts; evidence of
previous abnormal, irrdtiond, or aberrant behavior;
expert opinion evidence of mental illness; or other
evidence directly or indirectly tending to indicate
lack of mental responsibility. In any case in which a
question of the mental responsibility of a member is
raised by the facts developed or by the nature of the
incident, the presumption of mental responsibility
ceases t0 exist and the preponderance of infcmation
in the investigation must clearly and convincingly
establish the Mmember's mental résponsibility before
the line of duty presumption discussed in section
0802c can he overcome and thus authorize a deter-
mination that an injury or disease Wes incurred as a
result of the membe’s own misconduct.

. G suicide ateenpes. 1N ViEw 0f the strong human
instinct for self-preservation, a bona fide™ suicide

%ﬁange 3
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attempt, as distinguished from other acts of inten-
tional” self-injury, “Is considered to_ create a strongi
Inference of lack of mental resRonsmlIlty. In cases 0
bona fide suicide attempts, therefore, further evi-
dence must be, sought on the question of mental
responsibility, inclu |n([; Where warranted, expert
psychiatric evaluation. 1 there is no reasonable and
adequate motive for suicide supplied by the evidence,
the suicide attempt will be sufficient to rebut the
presumption of mental responsibility and the deter-
mination of whether the attempt Wwas misconduct
must then necessarily rest upon other evidence.
Intentional self-inflicted_ injury, not prompted g a
serlous suicidal intent, is at most a sumldal_g_e, ure
and such injury, unless lack of mental responsibility is
otherwise shown, is deemed to be incurred as the
result of the member's own misconauct.

0808 INTOXICATION AND DRUG ABUSE

& 1ntoxication, AN INjUry incurred as the proxi-
mate, result o« prior and Specific voluntary intoxica-
tion is incurred as the result of misconduct. In order
for intoxication alone to he the basis for a determina-
tion of misconduct respecting a related injury, there
must be a clear showing that the member's physical
or mental faculties were Impaired due to intoxication
at the time of the injury, the extent of the impair-
ment, and that the impairment wes a proximate cause
nf the Injury. Intoxication (impairment) may be
produced by alcohol, a drug, or inhalation of fumes
gas, or vapar. For a further” description of drugs and
ti%f]gs abuse, see article 1151 of U.S. Navy Regula-

b. Alcohol and drug induced disease, |ﬂabl|lty tO

petform duty resulting from disease which is directly
attributable to a specific, prior, proximate, and related
intemperate use of alcoholic hquor or habit-formin
drugs is the result of misconduct. See 37 USC 802
Habituation may or may not be associated with a
specific inability to perform duty which is directly
Ue to the specific and proximate use of alcohol or
dru?s, but only_ the period of actual inability to
|Jfriorm duty dwectlx related to the specific”and
Prommate use of alcohol or drugs may be charged as
ime lost due to misconduct. Time spent in evaltiating
habituation without specific inaility to perform
duty shall not be charged as time’ lost ‘due to
miscondluct,
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C809 MEDICAL AND DENTAL TREATMENT

. Refu :il of treatment. [f @ MeMber unreason-
ably refuses io submit to medical, surgical, or dental
treatment, any disability that prc-Jmately results from
such refusal shall be deemed to have been Incurred as a
result of tho member's own misconduct. see article
18-15 Manual of the Medical Department.

D, venereal aisease. ANy disability resulting from
venereal disease shall not support a misconduct finding If
the member has compiled with re?ulanons requiring him
to report and receive treatment for such disease. see
article 22-18 Manual of the Medical Department.

0810 SPECIAL CONSIDERATIONS IN DEATH
CASES

. .a. When.fact-finding b9dy required. A faCt-
finding body (either formal or informal), must bo con-

vened In the following situations:

(D Inany case Inwhich tha death of a mem-
ber of the naval service occurred other than from natural
causes, and particularly all apparent suicides (when the
member commits suicide and had access to classified
Information. s paragraph  5-4,  OPNAVINST
55101 [Series]) (for deaths resulting from aircraft acci-

dents, see Section 0902);

(2 Inany case Inwhich civilians or other non-
naval personnel are found dead on a naval Installation un-
der peculiar or doubtful circumstances unless the
Incident Is one over which the Naval Investigative Service
has exclusive Jurisdiction. ESee.sectlon of this Man-
ual, SECNAVINST 5520.3(Series); paragraph 2-5, OP-
NAVINST 55101 (Series)).

(3) Inany case Involving death In which the
adequacy of medical care Is reasonably In Issue. (See
section of this Manual.)

b. Findings concerning misconduct and line of

duty pronibited. While It IS Important that all significant
and relevant facts be recorded In a timely manner In anr
of the situations described In subsection a above, It
should be noted that no survivor's benefit statute admini-
stered by the Department of the .Navyr is conditioned
upon a misconduct-Iine of duty finding. To express rec-
ommendations or findings concermntg misconduct or line
of duty Indeath cases serves no useful purpose and such
expressions are not desired by the Veterans' Admini-
stration, which makes Its own findings. Accordingly,
fact-finding bodies wil exi)ress no opinion concerning
misconduct or line of duty In death cases. Nor shall the
convening authority or reviewing authorities enter any
finding in"this regard. If such a recommendation and/or
finding has been recorded Inadvertently or recorded af-

GV, Ve

ter the Injury but before djath occurred, the record need
not be returned for correction. Reviewing authorities
should note the error and Indicate its lack of validity inthe
forwarding endorsement. In any death case In which tho
record contains an adverse finding or opinion with re-
spect to line of duty or misconduct. It Is proper for re-
viewing authorities” to comment and/or to enclose
additional data which may tend to counter such finding or
opinion.

Death as d result of enemy action. NO report '[0

C.
the Judge Advocate General Is required In the case of a
death occurring as a result of enemy action. However, a
fact-finding body should be convened, and the record
forwarded In any case In which peculiar or doubtful cir-
cumstances are Involved. Because a number of com-
mercial life Insurance policies contain certain restrictions
and/or certain types of double Indemnity provisions, if &
desirable to ensure that the essential facts are recorded
while witnesses are knewn and available. To' the extent
feasible), the facts reported should permit determinations
as to whether death resulted from accidental causes,
natural causes, or enemy action.

d. inquest duties. A fact-finding body ordered to
Investigate the death of a member of the naval service,
or of any ﬁerson_found dead on a naval Installation, shall
Perform the duties of an Inquest If the death was suf-
ered under peculiar or doubtful circumstances. After
convening, the fact-finding body will ﬁroceed at the first
available OPportum.tF/ to the place whore the body maY
be. carefully Idenh}/ It, and note the surroundings, If
Pertment. Release of the remains of deceased personnel
s to be expedited In all cases. Such medical witnesses
as may be available shall be Interviewed or their official
reports obtained, Include, whenever possible, evidence
from the doctor who performed the autopsy if one was
made, or a doctor who assisted or witnessed such
autopsy. The fact-finding body will ascertain from these
medical witnesses the exact condition of the body and
the medical opinion as to the cause of death. The date of
death shall be stated as a fact or as an opinion with the
time of death fixed as precisely as the evidence permits.
Copies of the autopsy protocol and the death certificate
shall be appended as enclosures to the record.

€. autopsies. When death of a member of the uni-
formed services on active duty or active duty for training
oceurs under anP/ of the circumstances set forth In arti-
cle 17-2 Manual of the Medical Department and when an
autopsy Is authorized by the commanding officer upon
advice of th9 fact-finding body or medical officer, and In
other cases In which authorization from propor authorltY
has been obtained, the appointed fact-finding body shall
provide the medical officer designated to conduct tho
autopsy with a detailed prehmmarK report of circum-
stances surrounding the death. In those cases in which
authorization for autopsy has been g.ranted by other than
the commanalng officer, the medical officer shall be

Change



resRon,siblle for advising command authority that such
authorization has been granted so as to facilitate the
preliminary Invesﬂg_atlon and report thereof to the medi-
cal officer conducting, the autopsy. Upon completion of
the autop_ay, the medical officer conducting the autopsy
shall provide the fact-finding body witha copy of the pre-
liminary autopsy findings as to the caust of death and.
when completed, a co%y of tho final Protpcol. The fact-
finding body shall provide the medical officer conducting
the autopsy with a copy of the final Inv,estlglatlve report,
(See Appendix A-8-a which quotes article 17-2. Manual
of the Medical Department.)

f. . Unavailability ot documents,. NOt\NlthStandmg
the guidance contained In subsections 081Cd and &
above, completion of a death In,vesthatlon and Its for-
warding will not be delayed to await final autopsy reports,
autoPsy protocols, death certificates, or similar docu-
ments unless their Inclusion Is absolutely essential to the
completion of the Investhatlvo report. The unavailability
of such documents should be noted: the mvestl?atmn
completed and forwarded. Documents subsequently ob-
tained shall be forwarded by separate correspondence
via the review chain, advance copy to the Judge Advo-
cate General, with appropriate reference to the report of
Investigation/forwarding endorsement.

0. retter reports. N those death cases In which
the appointment of a fact-flndln? body Is not required by
subsection a above, and yet It Ts considered that a re-
cord of the circumstances Involved be maintained In the
Office of the Judge Advocate General, a letter report
may be used. An‘example of a letter report In a death
case Is contained In Appendices A-8-b(l) and
A-8-h(2).

0811 WHEN CLAIMS OR OTHER MATTERS
ARE INVOLVED

amination Of reports. Any report Of |rIJUI'y Ol'

a. Ex
death should be_carefully examined to See if Potentlal
claims by or against tho " Government may be Involved.
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This, Is of special concern where medical care has been
furnished and the Government may be entitled to recover
third party medical claims, s chapter XXIV o1 this
Manual concerning the requirements for processing such
claims, Inany case Involving doath. serious Injury, or se-
rious illness In which the adéquacy of medical care Is rea-
sonably In Issue, see section 2003 of this Manual for
Investigation requirements.

. b . Combin i_ng Investigations. There |S nO pFOthI-
tion against combining misconduct-line of duty Investiga-
tions with claims Investigations. Facts elicited’in a claims
Investigation may be sufficient and may be used as a ba-
sis for entering line of duty and not misconduct findings In
the health record as authorized by section 0814b or In
E)nSalkzing the abbreviated reports as authorized by section
C.

. C Forwarding advance copies. Whel'e |nVGSt|ga-
tions have been combined (or directed to fulfill more than
one function) and there Is need for retaining the original
record at the command or reviewing level for such pur-
ques_ as courts-martial, contractual disputes, claims,
itigation, etc., the retaining command rhall ensure that

a Ie%lble advance copé with all enclosuros Is forwarded to
the Judge Advocate General (Code 21).

0812 SPECIAL CONSIDERATIONS
PERTAINING TO RESERVISTS

see Section 0911 of this Manual.

0313 RELATIONSHIP TO DISCIPLINARY
ACTION

An adverse determination as to misconduct or line of
dut¥ lo not a_ punitive measure. Disciplinary action, If war-
ranted. shali be taken Independently of any such deter-
mination. Similarly, a favorable determination as to
misconduct and line of duty does not



LINE OF DUTY AND MISCONDUCT

Preclude s%)arate_dlsplpllnary action nor is such a
avorable cetermination in_any way relevant or
binding on the issue of quilt or innocence of the
member in a separate disciplinary proceeding. The
loss of rights or benefits resulting from adverse
determinations as to misconduct and line of du

may be relevant and, at the request of the accus

may be admissible as matters in extenuation and
mifigation in a disciplinary proceeding.

0814 HOW FINDINGS ARE TO BE RECORDED
IN INJURY CASES

. a. JAG Manual_ investigations. A faCt-flndlng bOdy
(either formal or mformaﬁ must be convened and' the
commanding officer must make findings conceming
misconduct and line of duty in any case'in which:

(1) The dggg wes incurred under circum-

stances which S that a finding of “ misconduct”
might result;

(2) The injury was incurred under. circum-
stances Which su ?eg that a finding of "not in ling of

duty" might resu;

_(3) There is a reasonable chance of permanent
disahility being involved and the commanding officer
consiclers that the appointment of a fact-finding body
is the approR_rlate means by which to ensure that an
adequate orficial recotd 1s mage conceming the
circumstances surrounding the incident;

(4) The injured member is in the Naval Re-
serve or ‘the Marine CorPs Reserve and the command-
ing officer considers that the appointment of a
fact-finding body is the ap(.*norate means by which
to ensure “that an adequate official record 15 made
80n%ern|ng the circumstances surrounding the inci-

ent,

Entr in health or dental record. NO faCt'

b
finding body need e convened and no rei)ort need be
forwarded fo the Judge Advocate General concerning
misconduct and ling of duty when:

(Il In the_opinion of the medical officer (ofrom motof vehicle acciden

representative of a medical department) as concurred
in'by the commanding officer, the injury is not likely

to result in a permanent disability and s incurred

0814

“inline of duty” and * not asa result of the member's
own misconduct";

(2) Appropriate entries to this effect have

heen made in the service member's health or dental
record (see article 16-15 and 16-71, Manual of the
Medical Department).

OTE: In any case a summary report may be mage
to the Judfce” Advocate General in accordance with
subsection. ¢ below if there appears to be any reason
for maintaining a record in that office.

,C. Use offorms or letter reports

(1) An i%juri/ report form anl/or letter report
(RCS JAG 5800-19) may be used in any case in
which “line of duty" and "misconduct” findings
are required by section 0805, and in which all of
the following conditions are met:

(a) In the opinion of the medical officer (or
representative of @ medical de?artm,ent), concurred in
by the commanding officer, the miu Wes incuned
“inline of duty" and "not as aresult ot the member's
own misconduct”;

(b) A factfinding body is not required
under section 0814a and s net otherwise contem-
plated; and

éc) The reporting requirements of the
Judge Advocate General are not fully satisfied b;{)a
health or dental record entr¥ under Section 0814D-
for example, a health or dental record entry will not
suffice wnere a permanent disability may be'involved.

é2) Reports may be mage to the Judge Advo-
cate General using NAVIAG Form 5800/15 without
a covering letter. pendix A-8- which contains
such a form completed for this purpose.

Any accident reporting form including the

3
Mariné Eorps Accident and Injury Report (NAVMC
10767) may be used in reE)S rting |njfur|es resulting
, . These forma must be
forwarded with a_letter report which includes. the
foIIctJr\]/vnf]g information if it is not otherwise contained
on the fomi:



0814

, (a) A specific statement that the injury wes
incurred “in line of duty" and * not as a result of the
member's own miscondct” ;

(b) Name, rank or rate, and serial number
of the medical officer or medical depanment repre-
sentative who concurred in the line of duty findings;

(c) A statement s to the nature and extent
of any injury and what, if any, Bermanent disability
may De involved. See Section 0308 for advice ré-
quired to be given by the Privacy Act.

xample of the useofforme. AppendIX A'8'd

d e

and A8-e demonstrate how to use Marine CorPs
Form NAVMC 10767 with an accompanying supple
mental letter report.

e. Action by officer exercising general  court-

martial jurisdiction. The fOFm Or |etter report V\h'Ch
Is directed to the Judge Advocate General under this
section shall be forwarded via an officer exercising
ggneral court-martial jurisdiction, who will cause it to

examined, by a judge, advocate. Examples of
recommendationS of examining judge advocates are
set forth in Appendix A-8f.

0815 MISCONDUCT AND LINE OF DUTY
HEARINGS

convening aut_hority._ln EaCh CaS€' |n

a. Action b

which a member of the naval service has incurred an
injury or contracted a disease and the circumstances
/e such that investigation by a fact-finding body was
reqwred and conducted under sections 0810a or
0814a, the convening authority of the fact-finding
bodK, unless. he retlms the fecord or report for
fu;t er inquiry, shall take one of tho following
actions:

(1) I & fact-finding body wes directed to, and

did inquire into, the circumstances surrounding the
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incurrence of an injury or the contraction of a
disease, and the convening authority concludes that
such injury or disease was incurred “In line of duty”
and “not due to the member's own misconduct” (or
that clear and convincing evidence is not available tc
rebut the presumption” of ling. of duty and not
misconduct), he shall express this conglusion in his
action on the record of proceedings. This action may
be taken regardless of whether 1t differs from or
ggr&@urs with'an opinion expressed by the fact-finding

E)Z)r If the member involved was designated a
party before a formal fact-fl_ndln% body and was fully
accorded his_rights as suc., and if the fact-finding
body wes direCted to, and did inquire into,  the
circtmstances surrounding the incurrence of an injury
or the contraction of "a disease, the convening
authority shall express his conclusions: concerning
misconduct and line of duty in his action on _the
record of_Broceedmgs, Any of the permissible fing-
ings descrined in section. 0804 may be made regard-
less of whether they differ from or concur With
opinions expressed by the fact-finding body.

(3() If the member was not designated a party
before the fact-finding body, or if having been S0
designated, he was ndt fully accorded his rights as
such, and if, upon review of the record or reﬁprt of
the fact-finding body, the convenln% (or higher)
authority has Substantial doubt that the inj 3/ or
disease 0f the member wu incurred in line of duty
he shall afford the member a hearing or shall forward
the record or report to the command to which the
member is attached so that a hearing may he
afforded. The hearing In such a case shall include the
following elemental requirements;

, (a) .The member shall be advised that ques-
tions have arisen concerning the circumstances under
which he incurred an injury or disease and that line of
duty and misconduct determinations must be made;

_(b) If the member is Suspected of having%
committed ‘an offense, he shall be so advised &
required! by Article 31(b) UCMJ:

. (c) The member shall be advised that he has
the right not to give information regarding the origin,



