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p r o c e s s e s  for d e a l i n g  w i t h  l a n d  a n d  w a t e r  u s e  d e c i s i o n s  o f  m o r e  

th a n  l o c a l  s i g n i f i c a n c e . "  3 7 /

T h e  b i g  q u e s t i o n  t h e s e  g e n e r a l  s t a t e m e n t s  l eave 

u n a n s w e r e d ,  of course, is the p r e c i s e  l o c a t i o n  of the line b e t w e e n  

s t a t e  a n d  f e d e r a l  j u r i s d i c t i o n .

P r i o r  to the e x p a n s i o n  o f  the t e r r i t o r i a l  sea, the 

c o a s t a l  states' s e a w a r d  b o u n d a r i e s  g e n e r a l l y  w e r e  c o e x t e n s i v e  w i t h  

the s e a w a r d  l i m i t  of the t e r r i t o r i a l  sea -- i.e., t h r e e  m i l e s  off 

shore. 1 c a c c o r d i n g l y  m a d e  l i t t l e  or n o  p r a c t i c a l  d i f f e r e n c e

w h e t h e r  C o n g r e s s  d e f i n e d  the l i n e  b e t w e e n  s t a t e  a n d  f e d e r a l  

j u r i s d i c t i o n  in t erms of s t a t e  b o u n d a r i e s ,  t h r e e  m i l e s ,  or the 

t e r r i t o r i a l  sea. F o r  a l l  i n t e n t s  a n d  p u r p o s e s ,  t h e y  w e r e  o n e  a n d  

the same.

N o w  t h a t  the l i m i t  of the t e r r i t o r i a l  s e a  no  l o n g e r  is 

c o e x t e n s i v e  w i t h  the c o a s t a l  states' t h r e e  m i l e  b o u n d a r i e s ,  

h o w e v e r ,  the p r e c i s e  s t a t u t o r y  f o r m u l a t i o n  e m p l o y e d  b y  C o n g r e s s  

takes on m u c h  g r e a t e r  s i g n i f i c a n c e .  W h e r e  C o n g r e s s  h a s  e x p r e s s l y  

d e f i n e d  s t a t e  j u r i s d i c t i o n  in t e rms of the t e r r i t o r i a l  sea, a 

s t r o n g  a r g u m e n t  c a n  be m a d e  that the e x t e n s i o n  of the t e r r i t o r i a l  

sea a l s o  e x t e n d e d  s t a t e  j u r i s d i c t i o n  to t w e l v e  miles.

F o r  e x a m p l e ,  C o n g r e s s  d e f i n e d  the " c o a s t a l  z o n e "  in the 

C o a s t a l  Z o n e  M a n a g e m e n t  A c t  as e x t e n d i n g  " s e a w a r d  to the o u t e r

37/ 16 U . S . C . A .  § 1 4 5 1 ( i) (1985).

3 8 / T h e  two e x c e p t i o n s  are o f f  the T e x a s  c o a s t  a n d  F l o r i d a ' s  G u l f  
or M e x i c o  coast, w h e r e  the b o u n d a r i e s  are n i n e  m i l e s  o f f  shore. 
See n. 33 s u p r a  a n d  a c c o m p a n y i n g  text.
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l i mit of the U n i t e d  S t a t e s  t e r r i t o r i a l  s e a." 39/ U n d e r  t h a t  Act, 

a c t i v i t i e s  in the c o a s t a l  z o n e  m u s t  be c o n s i s t e n t  w i t h  the s t a t e ' s  

c o a s t a l  m a n a g e m e n t  p r o g r a m ;  a c t i v i t i e s  o u t s i d e  the c o a s t a l  z o n e  a r e  

s u b j e c t  to m u c h  less s t a t e  c o ntrol. U n d e r  the e x p r e s s  terms o f  the 

Act, then, it w o u l d  sf.en t h a t  the e x p a n s i o n  of  the t e r r i t o r i a l  sea 

f r o m  t h r e e  co t w e l v e  m i l e s  s i g n i f i c a n t l y  e x p a n d e d  c o a s t a l  states' 

j u r i s d i c t i o n  u n d e r  the C o a s t a l  Z o n e  M a n a g e m e n t  Act.

P r e s i d e n t  R e a g a n  c l e a r l y  i n t e n d e d  that the e x p a n s i o n  of 

the t e r r i t o r i a l  sea f r o m  t h r e e  to t w e l v e  m i l e s  h a v e  no e f f e c t  on 

d o m e s t i c  l e g a l  issues like the a l l o c a t i o n  of j u r i s d i c t i o n  b e t w e e n  

the s t a t e s  a n d  the f e d e r a l  g o v e r n m e n t .  T h e  P r o c l a m a t i o n  e x p r e s s l y  

s t a t e s  t h a t  n o t h i n g  in it " e x t e n d s  or  o t h e r w i s e  a l t e r s  e x i s t i n g  

F e d e r a l  or S t a t e  lav.7 or a n y  j u r i s d i c t i o n ,  r i g h t s ,  l e g a l  i n t e r e s t s ,  

or o b l i g a t i o n s  d e r i v e d  t h e r e f r o m . "  4j)J S o m e  m a y  t h i n k  that this 

d i s c l a i m e r  puts an end to the m a t t e r ,  a n d  that the p r o c l a m a t i o n  

s i m p l y  c o u l d  n o t  h a v e  h a d  a n y  e f f e c t  o n  d o m e s t i c  law.

The q u e s t i o n ,  h o w e v e r ,  is n o t  that simple. W i t h  r e s p e c t  

to the C o a s t a l  Zone M a n a g e m e n t  A c t ' s  d e f i n i t i o n  of " c o a s t a l  z o n e "  

in t e rms of  the t e r r i t o r i a l  sea, 4_1/ for e x a m p l e ,  the d i s c l a i m e r  

in t h e v P r o c l a m a t i o n  can be  r e a d  two w a y s . First, it can be r e a d  

as n o t  m o d i f y i n g  the e x p r e s s  terms o f  the s t atute. In t h a t  case,

39/ 16 U.S . C . A .  § 1453(1) (1985).

4 0 / P r o c l a m a t i o n  5928, s u p r a  n. 1.

41/ 43 U.S.C.A. § 1453(1) (1985).
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s t a t e  a u t h o r i t y  t h e r e f o r e  s t i l l  e x t e n d s  to the s e a w a r d  l i m i t  of the 

t e r r i t o r i a l  sea -- w h i c h  n o w  s i m p l y  h a p p e n s  to b e  tw e l v e  m i l e s  off 

s h o r e  a n d  n o t  three.

On  the o t h e r  h and, the d i s c l a i m e r  can b e  r e a d  as 

a t t e m p t i n g  to k e e p  the l i m i t  of s t a t e  a u t h o r i t y  as it w a s  b e f o r e  

the P r o c l a m a t i o n  w a s  i s s u e d  -- i.e., at t h r e e  m i l e s  o f f  shore. 

This, h o w e v e r ,  w o u l d  r e q u i r e  that it b e  r e a d  as a m e n d i n g  the A c t ' s  

d e f i n i t i o n  of c o a s t a l  zone, s u b s t i t u t i n g  a t h r e e  m i l e  l i m i t a t i o n  

for the d e f i n i t i o n ' s  r e f e r e n c e  to the t e r r i t o r i a l  sea. U n d e r  the 

s e p a r a t i o n  of p o w e r s  d o c t r i n e ,  o f  c o u r s e ,  the P r e s i d e n t  h a s  n o  

c o n s t i t u t i o n a l  p o w e r  to a m e n d  A c t s  C o n g r e s s ;  o n l y  C o n g r e s s  c a n  do 

so. 4 2 /

P r i o r  to the i s s u a n c e  o f  t h e  P r o c l a m a t i o n ,  the U n i t e d  

S t a t e s  D e p a r t m e n t  of J u s t i c e  r e c o g n i z e d  th a t  there w a s  a s e r i o u s  

q u e s t i o n  in this r e g a r d .  A l t h o u g h  s t a t i n g  th a t  "the b e t t e r  v i e w  

is t h a t  the e x p a n s i o n  of the t e r r i t o r i a l  sea w i l l  not e x t e n d  the 

c o v e r a g e  of the C o a s t a l  Zo n e  M a n a g e m e n t  A c t  ( C Z M A ) , "  it c o n c l u d e d  

chat " t h e  e f f e c t  of the P r o c l a m a t i o n  on  the C Z M A  is n o t  e n t i r e l y  

free f r o m  d o u b t  a n d  th a t  the e f f e c t  of the e x p a n s i o n  on o t h e r  

federal, s t a t u t e s  r a i s e s  c o m p l e x  q u e s t i o n s . "  4_3 / T h e  J u s t i c e

42/ Cf. Y o u n g s t o w n  S h e e t  & T u b e  Co. v. S a w yer, 343 U.S. 5 7 9 , 5 8 7  
TT 9 5 2 )  (the: P r e s i d e n t  c a n n o t  m a k e  laws; " [ t ] h e  C o n s t i t u t i o n  li m i t s  
his f u n c t i o n s  in the l a w m a k i n g  p r o c e s s  to r e c o m m e n d i n g  laws he 
t h i n k s  w i s e  a n d  the v e t o i n g  of laws h e  th i n k s  bad").

4 3 / M e m o r a n d u m  for A b r a h a m  D. Sofar, L e g a l  A d v i s e r ,  D e p a r t m e n t  of 
State, f r o m  D o u g l a s  W. Kmiec, A c t i n g  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  
O f f i c e  o f  L e g a l  C o u n s e l ,  D e p a r t m e n t  of J u s t i c e  ( O c t o b e r  4, 1928) 
at 2 .
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D e p a r t m e n t  a c c o r d i n g l y  r e c o m m e n d e d  th a t  l e g i s l a t i o n  be s o u g h t  "to 

c o n c l u s i v e l y  p r e c l u d e "  a n y  d e t e r m i n a t i o n  th a t  the P r o c l a m a t i o n  h a d  

an e f f e c t  o n  the C o a s t a l  Zo n e  M a n a g e m e n t  A c t  o r  a n y  o t h e r  f e d e r a l  

s t atute. 4 4 /

In a s o m e w h a t  m o r e  t h o r o u g h  a n a l y s i s ,  the C a l i f o r n i a  

D e p a r t m e n t  o f  J u s t i c e  r e a c h e d  a c o n t r a r y  c o n c l u s i o n :  " r e g a r d l e s s  

of the a n a l y s i s  used, the e f f e - t  of the P r e s i d e n t ' s  p r o c l a m a t i o n  

is to e x t e n d  the s e a w a r d  b o u n d a r y  of the f e d e r a l  c o a s t a l  zone fr o m  

t h r e e  m i l e s  to t w e l v e  m i l e s  f r o m  the s h o r e l i n e . "  A5/ The 

C a l i f o r n i a  a n a l y s i s  m a k e s  f o u r  p o i n t s  in s u p p o r t  of its c o n c l u s i o n .  

T h e  f i r s t  p o i n t  is that C o n g r e s s  w a s  w e l l  a w a r e  that the s e a w a r d  

l i m i t  of t h e  t e r r i t o r i a l  s e a  c o u l d  be a l t e r e d ,  yet n o n e t h e l e s s  

c h o s e  th a t  s t a t u t o r y  f o r m u l a t i o n  f o r  d e l i m i t i n g  the line b e t w e e n  

s t a t e  a n d  f e d e r a l  j u r i s d i c t i o n .  Second, C o n g r e s s  w a s  c a p a b l e  of 

l i m i t i n g  the s e a w a r d  e x t e n t  of the t e r r i t o r i a l  sea for s t a t u t o r y  

p u r p o s e s  w h e n  it d e s i r e d  to do so, a n d  in fact a i d  so in the 

F e d e r a l  W a t e r  P o l l u t i o n  C o n t r o l  A c t  A m e n d m e n t s  of 

1972, 4_6/ e n a c t e d  the same y e a r  as the C o a s t a l  Zone M a n a g e m e n t  

Act. Thi r d ,  the l e g i s l a t i v e  h i s t o r y  of  the C o a s t a l  Zo n e  M a n a g e m e n t  

A c t  i n d i c a t e s  that C o n g r e s s  i n t e n d e d  a n y  e x t e n s i o n  of the 

t e r r i t o r i a l  s e a  to e x t e n d  the c o a s t a l  z o n e  as w e l l .  F i n a l l y ,  the

44/ Id. at 36.

4 5 / M a r c h  15, 1989 l e t t e r  to P e t e r  D o u g l a s ,  E x e c u t i v e  D i r e c t o r ,  
C a l i f o r n i a  C o a s t a l  C o m m i s s i o n ,  f r o m  J o h n  A. S a u r e n m a n .  D e o u t y  
A t t o r n e y  G e n e r a l ,  C a l i f o r n i a  D e p a r t m e n t  of J u s t i c e ,  at 3.

46/ P.L. 9 2 - 5 0 0 ;  see 33 U . S . C . A .  § 1362(8) (1986).
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s t r u c t u r e  a n d  p u r p o s e  of the C o a s t a l  Z o n e  M a n a g e m e n t  A c t  s u g g e s t  

that t h e  s e a w a r d  b o u n d a r y  of the c o a s t a l  z o n e  w a s  n o t  l i m i t e d  to 

three m i l e s .

T h e  p o i n t  h e r e  is n o t  to try to r e s o l v e  the c o m p e t i n g  

v i e w p o i n t s  e x p r e s s e d  b y  a t t o r n e y s  f o r  C a l i f o r n i a  a n d  the U n i t e d  

S t a t e s .  I n s t e a d ,  the s i m p l e  r e a l i t y  is t h a t  t h e r e  are s e r i o u s  a n d  

s u b s t a n t i a l  l e g a l  q u e s t i o n s  r e g a r d i n g  the e f f e c t  of the e x t e n s i o n  

of the t e r r i t o r i a l  sea on the a l l o c a t i o n  of  j u r i s d i c t i o n  o v e r  o c e a n  

r e s o u r c e s  b e t w e e n  the s t a t e s  a n d  the f e d e r a l  g o v e r n m e n t .  4 7 / U n t i l  

t hese q u e s t i o n s  are a n s w e r e d ,  this j u r i s d i c t i o n a l  u n c e r t a i n t y  w i l l

47/ T h e r e  a l s o  are n u m e r o u s  o t h e r  q u e s t i o n s  r e g a r d i n g  the e f f e c t  
o T  the e x t e n s i o n  on  d o m e s t i c  law. A  C o n g r e s s i o n a l  S u b c o m m i t t e e  
w a s  t o l d  t h a t  a c o m p u t e r  s e a r c h  f o u n d  " t e r r i t o r i a l  sea" or 
" t e r r i t o r i a l  w a t e r s "  in a t o t a l  of  151 s e p a r a t e  s e c t i o n s  of  the 
U n i t e d  S t a t e s  C o d e  a n d  218 s e c t i o n s  o f  the C o d e  o f  F e d e r a l  
R e g u l a t i o n s .  W h e n  c o m b i n e d  w i t h  r e l a t e d  t e r m s  s u c h  as " h i g h  s e a s , "  
" n a v i g a b l e  w a t e r s , "  'domestic v o y a g e s , "  a n d  " w a t e r s  u n d e r  U.S. 
j u r i s d i c t i o n , "  the n u m b e r s  are 392 a n d  614, r e s p e c t i v e l y .  
T e s t i m o n y  o f  W i l l i a m  N. My h r e ,  H e a r i n g  o n  the P r e s i d e n t i a l  
P r o c l a m a t i o n  E x t e n d i n g  the U n i t e d  S t a t e s  T e r r i t o r i a l  S e a  b e f o r e  
the S u b c o m m i t t e e  on O c e a n o g r a p h y ,  C o m m i t t e e  o n  M e r c h a n t  M a r i n e  a n d  
F i s h e r i e s ,  U.S. H o u s e  of R e p r e s e n t a t i v e s ,  1 0 1 s t  Cong., 1st Sess., 
M a r c h  21, 1989, c i t e d  in M. C u m m i s k y ,  E x p a n s i o n  o f  the T e r r i t o r i a l  
Sea: A  C o n g r e s s i o n a l  R e s p o n s e , 3 A B A  L a w  of the S e a  ComnuTttee 
N e w s l e t t e r  15, 18 n. 7 (Summer, 1989). T h e  f e d e r a l  t a x  c o d e  a l o n e  
u s e s  the p h r a s e  " i n  the U n i t e d  S t a t e s "  m o r e  t h a n  2,000 times. D. 
S l a d e , ..The N e w  T w e l v e  M i l e  T e r r i t o r i a l  S e a  a n d  R o l e  of the C o a s t a l  
S t a t e s , 3 A B A  L a w  of the S e a  C o m m i t t e e  N e w s l e t t e r  23, IT5 ("Summer 
1 9 8 9 ) 7  T h e  F e d e r a l  A v i a t i o n  A d m i n i s t r a t i o n  h a s  e x t e n d e d  its 
d o m e s t i c  j u r i s d i c t i o n  u n d e r  the F e d e r a l  A v i a t i o n  A c t  of 1958, P.L. 
8 5 - 726, 49 U.S.C. §§ 1301 et s e q . , f r o m  t h r e e  to t w e l v e  m i l e s  off 
shore. See A p p l i c a b i l i t y  of F e d e r a l  A v i a t i o n  R e g u l a t i o n s  in che 
A i r s p a c e  O v e r l y i n g  the W a t e r s  B e t w e e n  3 a n d  12 N a u t i c a l  M i l e s  f r o m  
the U n i t e d  S t a t e s  Coast, 54 Fed. Reg. 264 ( J a n u a r y  4, 1989) (to be 
c o d i f i e d  at 14 C F R  P a r t s  71 and 91). W h i l e  n o t  n e c e s s a r i l y  
i m p l i c a t i n g  the a l l o c a t i o n  of j u r i s d i c c i o n  b e t w e e n  the s c a c e s  a n d  
the f e d e r a l  g o v e r n m e n t ,  a d d i t i o n a l  l e g a l  q u e s t i o n s  r e g a r d i n g  the 
e f f e c t  of the e x t e n s i o n  of the t e r r i t o r i a l  sea o n  d o m e s t i c  law 
c l e a r l y  exist.
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c o m p l i c a t e  m a t t e r s  f o r  e v e r y o n e  c o n c e r n e d  w i t h  a c t i v i t i e s  b e t w e e n  

t h r e e  a n d  t w e l v e  m i l e s  o f f  shore.

III. C o n g r e s s ,  a n d  n o t  the c o u r t s ,  s h o u l d  r e s o l v e  these q u e s t i o n s .

W h i l e  l e g a l  q u e s t i o n s  r e g a r d i n g  the e f f e c t  of the 

e x t e n s i o n  o f  the t e r r i t o r i a l  sea o n  the a l l o c a t i o n  of j u r i s d i c t i o n  

u n d e r  f e d e r a l  s t a t u t e s  u n d o u b t e d l y  c o u l d  b e  r e s o l v e d  t h r o u g h  

l i t i g a t i o n  in the c o u r t s ,  comprehensive. C o n g r e s s i o n a l  r e s o l u t i o n  

of t h e s e  i s s u e s  f r o m  the p e r s p e c t i v e  of f u n d a m e n t a l  p o l i c y  w o u l d  

b e  f a r  b e t t e r .  L i t i g a t i o n  in the c o u r t s  is c e r t a i n l y  a v a i l a b l e  as 

a n  a l t e r n a t i v e ,  b u t  it has s e v e r a l  d i s a d v a n t a g e s .

T o  b e g i n  w i t h ,  it is a l e n g t h y  a n d  n o t  v e r y  e f f i c i e n t  

p r o c e s s ,  48/ l e a d i n g  to a s u b s t a n t i a l  p e r i o d  of t i m e  d u r i n g  w h i c h  

a c t i v i t i e s  b e t w e e n  t h r e e  a n d  t w e l v e  m i l e s  w o u l d  b e  c o n d u c t e d  in a n  

a t m o s p h e r e  o f  l e g a l  u n c e r t a i n t y .

In a d d i t i o n ,  the c o n s t i t u t i o n a l  r e q u i r e m e n t  th a t  t h e r e  

b e  a n  a c t u a l  c a s e  a n d  c o n t r o v e r s y  b e f o r e  the c o u r t s  h a v e  

j u r i s d i c t i o n  4 9 / r e q u i r e s  b o t h  t h a t  t h e r e  be a n  a c t u a l  d i s p u t e  as 

o p p o s e d  to i h y p o t h e t i c a l  one, a n d  t h a t  it be l i m i t e d  to the n a r r o w  

s p e c i f i c  q u e s t i o n  p r e s e n t e d .  T h e  f i r s t  c o n s e q u e n c e  of this

4 8 / F o r  e x a m p l e ,  the v e r y  n a r r o w  q u e s t i o n  w h e t h e r  a f e d e r a l  oil 
a n d  gas l e a s e  sa l e  o n  the o u t e r  c o n t i n e n t a l  s h e l f  c o n s t i t u t e s  an 
a c t i o n  " d i r e c t l y  a f f e c t i n g  the c o a s t a l  z o n e "  u n d e r  16 U.S.C. 
§ 1 4 5 6 ( c ) ( 1 )  s u c h  th a t  it m u s t  be c o n s i s t e n t  w i t h  a s t a t e  c o a s t a l  
m a n a g e m e n t  p l a n  r e q u i r e d  a l m o s t  t h r e e  y e a r s  to r e s o l v e .  S e c r e t a r y  
of I n t e r i o r  v. C a l i f o r n i a ,  464 U.S. 312, 3 1 9 - 2 0  (1984).

49/ U n i t e d  S t a t e s  C o n s t i t u t i o n ,  art. Ill, sec. 2; see g e n e r a l l y  
T K e  C o n s t i t u t i o n  of the U n i t e d  S t a t e s ,  Sen. Doc. No. 92-82, 92 n d  
C ong., 2 n d  Sess. 6 3 0 - 6 6 9  (1972).
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r e q u i r e m e n t  is th a t  q u e s t i o n s  c a n n o t  be  r e s o l v e d  j u d i c i a l l y  u n t i l  

there is a g e n u i n e  c o n f l i c t  -- i.e., l o n g  a f t e r  an a n s w e r  is n e e d e d  

f r o m  the s t a n d p o i n t  of a d v a n c e  p l a n n i n g .  A n o t h e r  c o n s e q u e n c e  is 

that q u e s t i o n s  c a n n o t  b e  r e s o l v e d  c o m p r e h e n s i v e l y  b e c a u s e  the 

c o u r t s  are l i m i t e d  to the c o n s i d e r a t i o n  o f  o n l y  the p r e c i s e  

s t a t u t o r y  quest.' -m p r e s e n t e d .  In o t h e r  w o r d s ,  the l i t i g a t i o n  

a l t e r n a t i v e  w o u l d  r e q u i r e  s e p a r a t e  a n d  d i s c r e e t  a d j u d i c a t i o n  o f  the 

m a n y  s t a t u t e s  i n v o l v e d ,  p r e c l u d i n g  a n y  k i n d  of  c o m p r e h e n s i v e  

c o n s i d e r a t i o n  f r o m  the s t a n d p o i n t  of o v e r a l l  p o l i c y .

L i t i g a t i o n ,  m o r e o v e r ,  n e c e s s a r i l y  w o u l d  f ocus o n

j u r i s d i c t i o n a l  s c h e m e s  e n a c t e d  w h i l e  the t e r r i t o r i a l  sea w a s  

v i r t u a l l y  c o e x t e n s i v e  w i t h  s t a t e  b o u n d a r i e s .  A l t h o u g h  C o n g r e s s  

m a y  h a v e  c o n t e m p l a t e d  t h a t  the c o a s t a l  z o n e  for p u r p o s e s  o f  the 

C o a s t a l  Z o n e  M a n a g e m e n t  A c t  w o u l d  b e  e x t e n d e d  b y  a n  e x t e n s i o n  of 

the t e r r i t o r i a l  sea, 5 0 / it is c e r t a i n l y  p o s s i b l e  (if n o t

p r o b a b l e )  t h a t  C o n g r e s s  in so m e  c a s e s  e m p l o y e d  the t e r r i t o r i a l  sea 

f o r m u l a t i o n  in f e d e r a l  s t a t u t e s  w i t h o u t  c o n s i d e r i n g  the p o s s i b i l i t y  

that it m i g h t  b e  e x t e n d e d .  W h i l e  c o u r t s  m a y  be c o m p e t e n t  to 

c o n s t r u e  t h o s e  s t a t u t e s  in light of the n e w  r e a l i t y  of  an  e x t e n d e d  

t e r r i t o r i a l  sea, 5 1 / t h e y  c l e a r l y  w o u l d  be p e r f o r m i n g  the 

l e g i s l a t i v e  f u n c t i o n  of m a k i n g  law, a n d  n o t  the j u d i c i a l  f u n c t i o n  

of i n t e r p r e t i n g  it, in the a b s e n c e  of a n y  i n d i c a t i o n  th a t  C o n g r e s s

5 0 / S e e  M a r c h  15, 1989 l e t t e r  to P e t e r  D o u g l a s ,  s u p r a  n. 45.

51/ 2 A  J. S i n g e r ,  S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  (Sands 4 t h
E1 . ) § 4 9 . 0 2  (1984) .
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F i n a l l y ,  c o u r t  d e c i s i o n s  do n o t  a l l o w  fu l l  p a r t i c i p a t i o n  

b y  a l l  i n t e r e s t e d  p a r t i e s ,  a n d  are s u b j e c t  to c h a n g e  w i t h o u t  the 

o p p o r t u n i t i e s  for p u b l i c  i n v o l v e m e n t  w h i c h  the C o n g r e s s i o n a l  

l e g i s l a t i v e  p r o c e s s  affords.. O n l y  t h e  a c t u a l  p a r t i e s  to a 

c o n t r o v e r s y  m a y  p a r t i c i p a t e  f u l l y  in l i t i g a t i o n .  A n d  w h i l e  the 

p r i n c i p l e  of  s t are d e c i s i s  -- l i t e r a l l y ,  " t o  s t a n d  b y  d e c i d e d  

m a t t e r s "  5 2 / -- c a u s e s  c o u r t s  to t h i n k  c a r e f u l l y  b e f o r e  o v e r r u l i n g

e a r l i e r  d e c i s i o n s ,  t h e y  n o n e t h e l e s s  w i l l  do so in a p p r o p r i a t e  

cases. 5 3 /

C o n g r e s s i o n a l  a c t i o n  to a d d r e s s  t h e s e  q u e s t i o n s ,  o n  the 

o t h e r  h and, w o u l d  a l l o w  t h e m  to be  r e s o l v e d  o n  the b a s i s  of 

f u n d a m e n t a l  p o l i c y  -- i.e., u n d e r  o u r  f e d e r a l  system, in w h i c h  

a r e a s  s h o u l d  the s t a t e s  h a v e  j u r i s d i c t i o n  a n d  in  w h i c h  a r e a s  s h o u l d

in tended one r e s u l t  or another.

5 2 / W e b s t e r ' s  T h i r d  N e w  I n t e r n a t i o n a l  D i c t i o n a r y  22 2 6  (1976).

5 3 / F o r  a d i s c u s s i o n  of f o u r  f a c t o r s  w h i c h  the S u p r e m e  C o u r t  
c o n s i d e r s  in d e c i d i n g  w h e t h e r  to o v e r r u l e  a p r i o r  d e c i s i o n ,  see 
M o n e l l  v. N e w  Y o r k  C i t y  Dept, o f  S o c i a l  S e r v i c e s ,  436 U.S. 653, 
6 9 5 - 7 0 1  (1978). T h e  l i k e l i h o o d  t h a t  a n  e a r l i e r  c a s e  w i l l  b e
o v e r r u l e d  m a y  be i n c r e a s e d  w h e n  the e a r l i e r  c a s e  w a s  b y  a c l o s e l y  
d i v i d e d  cou r t ,  t h e r e  h a s  b e e n  a c h a n g e  in the m e m b e r s h i p  o f  the 
c o u r t , „ o r  t h e r e  h a v e  b e e n  r e l e v a n t  e x t r a j u d i c i a l  e v e n t s .  A  case 
i n v o l v i n g  the a l l o c a t i o n  of o f f  s h o r e  j u r i s d i c t i o n  b e t w e e n  the 
s t a t e s  a n d  the f e d e r a l  g o v e r n m e n t  f i t t i n g  a l l  t h r e e  o f  t h e s e  
c i r c u m s t a n c e s  is S e c r e t a r y  of  the I n t e r i o r  v. C a l i f o r n i a ,  464 U.S. 
312 (1984). In that case, the C o u r t  h e l d  in a f i v e  to fo u r  
d e c i s i o n  t h a t  f e d e r a l  o u t e r  c o n t i n e n t a l  s h e l f  oil a n d  gas lease 
sales d i d  n o t  " d i r e c t l y  a f f e c t "  the c o a s t a l  z o n e  s u c h  that they 
h a d  to b e  c o n s i s t e n t  w i t h  s t a t e  c o a s t a l  m a n a g e m e n t  pla n s .  T w o  
m e m b e r s  o f  the m a j o r i t y  -- C h i e f  J u s t i c e  W a r r e n  E. B u r g e r  a n d  
J u s t i c e  L e w i s  F. P o w e l l  -- h a v e  s i n c e  r e s i g n e d  a n d  b e e n  r e p l a c e d  
b y  J u s t i c e s  A n t o n i n  S c a l i a  a n d  A n t h o n y  M. K e n n e d y ,  r e s p e c t i v e l y .  
A  r e l e v a n t  e x t r a j u d i c i a l  event, of c o u rse, is the r e c e n t  e x t e n s i o n  
of the t e r r i t o r i a l  sea f r o m  t h r e e  to t w e l v e  m i l e s .
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the f e d e r a l  g o v e r n m e n t  h a v e  c o n t r o l ?  C o n g r e s s i o n a l  r e s o l u t i o n  a l s o  

w o u l d  f a c i l i t a t e  a c o m p r e h e n s i v e ,  c o o r d i n a t e d  a p p r o a c h  to t h e s e  

m a t t e r s ,  a l l o w i n g  f o r  o r d e r l y  i m p l e m e n t a t i o n  a n d  b r i n g i n g  n e c e s s a r y  

p r e d i c t a b i l i t y  to the p r o c e s s .

T h e  q u e s t i o n s ,  m o r e o v e r ,  are the d i r e c t  r e s u l t  o f  

C o n g r e s s '  u s e  o f  v a r i o u s  s t a t u t o r y  f o r m u l a t i o n s  f o r  d e f i n i n g  the 

b o u n d a r i e s  of s t a t e  a n d  f e d e r a l  j u r i s d i c t i o n .  It is o n l y  l o g i c a l  

that C o n g r e s s  b e  the o n e  to r e s o l v e  the q u e s t i o n s  r a i s e d  b y  its 

ow n  a c t i o n s .

F i n a l l y ,  the C o n g r e s s i o n a l  l e g i s l a t i v e  p r o c e s s  p r o v i d e s  

all i n t e r e s t e d  p a r t i e s  w i t h  a f u l l  a n d  c o m p l e t e  o p p o r t u n i t y  to 

p r e s e n t  t h e i r  v i e w s ,  a n d  c a n n o t  b e  r e v e r s e d  w i t h o u t  g o i n g  t h r o u g h  

the sa m e  l e g i s l a t i v e  p r o c e s s .

W h e n  the two a l t e r n a t i v e s  -- l i t i g a t i o n  v e r s u s  r e s o l u t i o n  

b y  C o n g r e s s  -- are c o m p a r e d ,  t h e r e  s i m p l y  c a n  b e  n o  q u e s t i o n  t h a t  

C o n g r e s s i o n a l  r e s o l u t i o n  is p r e f e r a b l e .

IV. F r o m  the s t a n d p o i n t  of p u b l i c  poli c y ,  q u e s t i o n s  of  s t a t e  a n d  
f e d e r a l  j u r i s d i c t i o n  r a i s e d ^  b y  the e x t e n s i o n  of the 
t e r r i t o r i a l  s e a  s h o u l d  be r e s o l v e d  in f a v o r  of the states.

T h e r e  are s e v e r a l  p o l i c y  r e a s o n s  w h y  C o n g r e s s  s h o u l d  

r e s o l v e  the q u e s t i o n s  r e g a r d i n g  the a l l o c a t i o n  o f  j u r i s d i c t i o n  

b e t w e e n  the s t a t e s  a n d  t h e  f e d e r a l  g o v e r n m e n t  in the n e w l y  e x p a n d e d  

t w e l v e - m i l e  t e r r i t o r i a l  s e a  in f a v o r  of  the states.

T h e  m o s t  f u n d a m e n t a l  o f  t h e s e  is the b a s i c  n o t i o n  of 

f e d e r a l i s m  u n d e r l y i n g  the U n i t e d  S t a t e s  C o n s t i t u t i o n .  P r e s i d e n t  

R e a g a n ' s  W o r k i n g  G r o u p  o n  the S t a t u s  of F e d e r a l i s m  o f  the D o m e s t i c  

P o l i c y  C o u n c i l  n o t e d  that the f r a m e r s  o f  the C o n s t i t u t i o n  r e j e c t e d



the n o t i o n  of  a s i n gle, a l l - p o w e r f u l  n a t i o n a l  g o v e r n m e n t ,  a n d  o p t e d  

f o r  one i n  w h i c h  the s t a t e s  w o u l d  r e t a i n  a s i g n i f i c a n t  m e a s u r e  of 

s o v e r e i g n t y .  5 4 / A l t h o u g h  a p r o p o n e n t  of a s t r o n g  n a t i o n a l  

g o v e r n m e n t ,  A l e x a n d e r  H a m i l t o n  s t a t e d  that "t h e  S t a t e  g o v e r n m e n t s  

w o u l d  c l e a r l y  r e t a i n  all the r i g h t s  of  s o v e r e i g n t y  w h i c h  t h e y  

b e f o r e  h a d ,  a n d  w h i c h  w e r e  not, by  [the C o n s t i t u t i o n ] ,  e x c l u s i v e l y  

d e l e g a t e d  to the U n i t e d  S t a t e s . "  55/ Indeed, h i s  v i e w  s e e m e d  to 

b e  that the s t a t e s  w o u l d  p o s s e s s  s o m e w h a t  g r e a t e r  a u t h o r i t y  t h a n  

t he f e d e r a l  g o v e r n m e n t :  " t h e r e  is g r e a t e r  p r o b a b i l i t y  of

e n c r o a c h m e n t s  b y  the [states] u p o n  the f e d e r a l  h e a d  t h a n  b y  the 

f e d e r a l  h e a d  u p o n  the [ s t a t e s ] . "  56/ T h e  T e n t h  A m e n d m e n t  to the 

U n i t e d  S t a t e s  C o n s t i t u t i o n  f o r m a l i z e d  t h o s e  c o n c e p t s ,  m a k i n g  c l e a r  

t h a t  the p o w e r s  o f  the n a t i o n a l  g o v e r n m e n t  are l i m i t e d  to t h ose 

e x p r e s s l y  d e l e g a t e d  to it u n d e r  the C o n s t i t u t i o n ,  w h i l e  a l l  o t h e r  

p o w e r s  a r e  r e t a i n e d  b y  the states: " T h e  p o w e r s  n o t  d e l e g a t e d  to the 

U n i t e d  S t a t e s  b y  the C o n s t i t u t i o n ,  n o r  p r o h i b i t e d  b y  it to the 

S t a tes, a r e  r e s e r v e d  to the S t a t e s  r e s p e c t i v e l y ,  or to the p e o p l e . "

T w o  o f  the p o w e r s  e x p r e s s l y  d e l e g a t e d  to the f e d e r a l  

g o v e r n m e n t  a r e  the p o w e r s  to c o n d u c t  f o r e i g n  a f f a i r s  577 a n d  to 

regulat-e f o r e i g n  a n d  i n t e r s t a t e  c o m m e r c e .  5 8 / N e i t h e r  of those,

5 4 / T h e  S t a t u s  o f  F e d e r a l i s m  in A m e r i c a  (1986) 7-12.

5 5 / T h e  F e d e r a l i s t  P a p e r s ,  No. 32 (C. R o s s i t e r  ed. 1961) 198 
( e m p h a s i s  in o r i g i n a l ) .

56/ I d . , No. 31, at 197.

5 7 / U n i t e d  S t a t e s  C o n s t i t u t i o n ,  art. II, sec. 2, cl. 2.

5 8 / Id., art. I, sec. 8 , cl. 3.
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h ow e v e r ,  c o n f l i c t s  w i t h  s t a t e  r e s o u r c e  j u r i s d i c t i o n  o v e r  the 

t e r r i t o r i a l  sea. O n c e  t h e  f e d e r a l  g o v e r n m e n t  h a s  c l a i m e d  n a t i o n a l  

j u r i s d i c t i o n  o v e r  the t e r r i t o r i a l  s e a  as a g a i n s t  f o r e i g n  n a t i o n s ,  

it h a s  c o m p l e t e d  tha e x e r c i s e  o f  its f o r e i g n  r e l a t i o n s  power; the 

s u b s e q u e n t  a l l o c a t i o n  o f  t h a t  j u r i s d i c t i o n  b e t w e e n  the s t a t e s  and 

the f e d e r a l  g o v e r n m e n t  is p u r e l y  a d o m e s t i c  q u e s t i o n .  5 9 / A n d  the 

e a r l y  o f f  s h o r e  j u r i s d i c t i o n  c a s e s  e s t a b l i s h  t h a t  the p r i m a r y  

f e d e r a l  j u r i s d i c t i o n a l  i n t e r e s t  w i t h  r e s p e c t  to t h e  r e g u l a t i o n  of 

f o r e i g n  a n d  i n t e r s t a t e  c o m m e r c e  r e l a t e s  to c o n t r o l  o v e r  n a v i g a t i o n ,  

not r e s o u r c e s .  6 0 /

U n d e r  the C o n s t i t u t i o n ,  a l l  r e m a i n i n g  g o v e r n m e n t a l

a u t h o r i t y  is v e s t e d  in the states. T h e  o n l y  e x c e p t i o n s ,  w h e r e

e x c l u s i v e  f e d e r a l  g o v e r n m e n t a l  p o w e r  is a u t h o r i z e d ,  are for the 

seat o f  n a t i o n a l  g o v e r n m e n t  ( W a s h i n g t o n ,  D.C.) a n d  l a n d s  p u r c h a s e d ,  

w i t h  the c o n s e n t  of  the l e g i s l a t u r e s  o f  the s t a t e s  in w h i c h  t h e y  

are l o c a t e d ,  for m i l i t a r y  a n d  " a n d  o t h e r  n e e d f u l  B u i l d i n g s . "  6 1 /

T h e  b a s i c  p r i n c i p l e s  of f e d e r a l i s m  a c c o r d i n g l y  a u g e r

s t r o n g l y  f o r  s t a t e  j u r i s d i c t i o n  o v e r  the n e w l y  e x p a n d e d  t e r r i t o r i a l  

sea.

S t a t e  j u r i s d i c t i o n  w o u l d  a l s o  a c k n o w l e d g e  the far m o r e  

d i r e c t  i n t e r e s t  the c o a s t a l  s t a t e s  h a v e  in a c t i v i t i e s  d i r e c t l y  o f f  

t h e i r  s h o r e s .  C o n g r e s s  h a s  r e c o g n i z e d  this s u b s t a n t i a l  s t a t e

5 9 / U n i t e d  S t a t e s  v. C a l i f o r n i a ,  3 3 2  U.S. L9, 4 3 - 4 6  (1947)
( F r a n k f u r t e r ,  J., d i s s e n t i n g ) .

6 0 / See p a r t  I I . B  supra.

6 1 / U n i t e d  S t a t e s  C o n s t i t u t i o n ,  art. I, sec. 8 , cl. L7.



i n t e r e s t  in a w i d e  v a r i e t y  of s t a t u t e s ,  m a n y  of w h i c h  p r e s e n t  

s e r i o u s  a l l o c a t i o n  of  j u r i s d i c t i o n  q u e s t i o n s .  6 2 /

O f  p a r t i c u l a r  c o n c e r n  to the p r i v a t e  s e c t o r  i n t e r e s t e d  

in o f f  s h o r e  r e s o u r c e s ,  s t ate j u r i s d i c t i o n  w o u l d  r e s u l t  in m o r e  

e f f i c i e n t  a n d  m o r e  e f f e c t i v e  m a n a g e m e n t .  O n e  s t a t e  s p o k e s p e r s o n  

d e s c r i b e d  the s i t u a t i o n  f o r  a C o n g r e s s i o n a l  s u b c o m m i t t e e  in t h e s e  

wo r d s :  6 3 /

[The states] are b e t t e r  able, in t e rms of 
f i s c a l  r e s o u r c e s  a n d  a d m i n i s t r a t i v e  a b i l i t i e s ,  to 
m a n a g e  t h e s e  r e l a t i v e l y  n e a r s h o r e  f i s h e r i e s ,  
m i n e r a l s ,  o i l  a n d  gas, a n d  o t h e r  r e s o u r c e s  t h a t  are 
so c l o s e  to our s t ate b o r d e r s .

F o r  e x a m p l e ,  A l a s k a  n o w  m a n a g e s  a m u l t i­
b i l l i o n  d o l l a r  a y e a r  s e a f o o d  i n d u s t r y  w h i c h  
i n c l u d e s  the w o r l d ’s l a r g e s t  s a l m o n  f i s h e r i e s  a n d  
s e v e r a l  w o r l d  class s a l m o n  r u n s .  W e  a l r e a d y  
e x c l u s i v e l y  m a n a g e  some f i s h e r i e s  in f e d e r a l  w a t e r s  
s u c h  as the s h e l f  c o m m e r c i a l  r o c k f i s h  f i s h e r y ,  k i n g  
a n d  t a n n e r  crab, a n d  the t r o l l  s a l m o n  f i s h e r y .  T h e  
S t a t e  o f  A l a s k a  snends $20 m i l l i o n  d o l l a r s  a n n u a l l y  
to m a n a g e  its r e g i o n a l  f i s h e r i e s  -- ten t i m e s  the 
f e d e r a l  g o v e r n m e n t ' s  e x p e n d i t u r e  to m a n a g e  
f i s h e r i e s  in the v a s t  a r e a  o f  f e d e r a l  w a t e r s  off 
A l a s k a ' s  coasts. F u r t h e r ,  the S t a t e  h a s  t a k e n  the 
l e a d  in j o i n t  e f f o r t s  w i t h  the U.S. S t a t e  
D e p a r t m e n t  on r e d u c i n g  f o r e i g n  i n t e r c e p t i o n  of 
s a l m o n  a n d  o t h e r  l i v i n g  m a r i n e  r e s o u r c e s ,  a n d  has 
y e a r s  of e x p e r i e n c e  in n e g o t i a t i n g  the h a r v e s t  of 
a n a d r o m o u s  s p e c i e s  w i t h  o t h e r  s t a t e s  a n d  w i t h  
f o r e i g n  n a t i o n s .

A l a s k a  has h a d  a s u c c e s s f u l  o f f s h o r e  m i n i n g

6 2 / S e e  n. 36 a n d  37 s u p r a  a n d  a c c o m p a n y i n g  text.

6 3 / T e s t i m o n y  of S u z a n n e  I u d i c e l l o ,  A s s o c i a t e  D i r e c t o r  for 
F i s h e r i e s  a n d  the E n v i r o n m e n t ,  A l a s k a  G o v e r n o r ' s  O f f i c e ,  H e a r i n g  
on the P r e s i d e n t i a l  P r o c l a m a t i o n  E x t e n d i n g  the U n i t e d  S t a t e s  
T e r r i t o r i a l  Sea b e f o r e  the S u b c o m m i t t e e  on O c e a n o g r a p h y  a n d  G r e a t  
Lakes, H o u s e  M e r c h a n t  M a r i n e  a n d  F i s h e r i e s  C o m m i t t e e ,  1 0 1 s t  Cong., 
1st Sess., M a r c h  21, 1989.
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p r o g r a m  s i n c e  s t a t e h o o d .  T h e  S t a t e ' s  p r o g r a m  h a s  
p r o v i d e d  m i n e r a l s  s u c h  as g o l d  a n d  p l a t i n u m  to 
i n d u s t r y  w h i l e  p r o v i d i n g  for e n v i r o n m e n t a l  
p r o t e c t i o n .  S t a t e  r e g u l a t i o n s  and the c o a s t a l  zo n e  
m a n a g e m e n t  p r o g r a m  e n s u r e  that o f f s h o r e  m i n i n g  
l e a s e s  go t h r o u g h  s t r i c t  r e v i e w  b y  a l l  s t a t e  
r e s o u r c e  a g e n c i e s .  In  c o n t r a s t  to the f e d e r a l  
g o v e r n m e n t ,  w h i c h  h a s  n e v e r  i s s u e d  a s i n g l e  
o f f s h o r e  m i n i n g  l e a s e  o f f  the c o a s t  of  A l a s k a ,  
t h e r e  a r e  c u r r e n t l y  n i n e  a c t i v e  o f f s h o r e  l e a s e s  
w h i c h  h a v e  b e e n  i s s u e d  b y  the S t a t e  a n d  m o r e  t h a n  
200 o f f s h o r e  p r o s p e c t i n g  p e r m i t s ,  g i v i n g  A l a s k a  the 
b e n e f i t  of  e x p e r i e n c e  in th i s  area.

L o o k i n g  at o i l  a n d  g a s  r e s o u r c e s ,  the S t a t e  
a l s o  h a s  a s u c c e s s f u l  t r a c k  r e c o r d  o f  e v a l u a t i n g  
o i l  a n d  gas p o t e n t i a l ,  c o m p l e t i n g  t i m e l y  
p e r m i t t i n g ,  a n d  b a l a n c i n g  c o m p l e x  i n t e r e s t s  s u c h  as 
s u b s i s t e n c e  w h a l i n g  a n d  o i l  d e v e l o p m e n t .  T h e  
f e d e r a l  g o v e r n m e n t  c u r r e n t l y  t a k e s  a n  a v e r a g e  of 
f i v e  y e a r s  to p l a n  an o i l  a n d  gas l e a s e  sa l e  in the 
t h r e e  to 12 m i l e  zone, w h i l e  A l a s k a  t y p i c a l l y  
c o m p l e t e s  a s i m i l a r  r i g o r o u s  e v a l u a t i o n  a n d  
a n a l y s i s  in two to t h r e e  y e a r s .  T h e  s t a t e  a l s o  
m a i n t a i n s  a c o n s i s t e n t  a n d  p r e d i c t a b l e  l e a s i n g  
s c h e d u l e ,  p r o v i d i n g  o i l  c o m p a n i e s  a b e t t e r  
o p p o r t u n i t y  to p l a n  a n d  e x e c u t e  e x p l o r a t i o n  
b u d g e t s .  I n  a d d i t i o n ,  the S t a t e ' s  s t i p u l a t i o n s  a n d  
m i t i g a t i n g  m e a s u r e s  for o i l  a n d  gas e x p l o r a t i o n  a n d  
d e v e l o p m e n t  o f f e r  b e t t e r  e n v i r o n m e n t a l  p r o t e c t i o n  
fo r  m a r i n e  life, the m u l t i - m i l l i o n  d o l l a r  f i s h i n g  
in d u s t r y ,  a n d  the s u b s i s t e n c e  l i f e s t y l e  of m a n y  
c o a s t a l  r e s i d e n t s .  A g a i n ,  w e  b e l i e v e  A l a s k a  can 
m o r e  e f f i c i e n t l y  a n d  c o m p e t e n t l y  m a n a g e  this 
r e s o u r c e  in the t h r e e  to 12 m i l e  z o n e  t h a n  c a n  the 
f e d e r a l  g o v e r n m e n t .

In a n o t h e r  i n i t i a t i v e  r e g a r d i n g  o c e a n  
v r e s o u r c e s ,  the S t a t e  o f  A l a s k a  a l r e a d y  is w o r k i n g  

w i t h  o t h e r  P a c i f i c  s t a t e s  to a s s e s s  the r e s o u r c e  
p o t e n t i a l  of  the E E Z  in the N o r t h e a s t  P a c i f i c  
O c e a n .  T h i s  i n c l u d e s  an  e f f o r t  to i d e n t i f y  
p r i o r i t i e s  f o r  r e s e a r c h  a n d  m a n a g e m e n t ,  a n d  to 
a n a l y z e  c a p a b i l i t i e s  for o c e a n  g o v e r n a n c e .

L e s s  th a n  a w e e k  a f t e r  t h a t  t e s t i m o n y  w a s  given, the

E X X O N  V a l d e z  r a n  a g r o u n d  on  B l i g h  R e e f  in P r i n c e  W i l l i a m  Sound.

T h e  s u b s e q u e n t  e f f o r t s  to a s s e s s  t h e  n a t u r a l  r e s o u r c e  d a m a g e s
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c a u s e d  b y  the s p i l l  p r o v i d e  a c l e a r  e x a m p l e  w h y  the s t a t e s ,  a n d  

n o t  the f e d e r a l  g o v e r n m e n t ,  s h o u l d  h a v e  p r i m a r y  r e s o u r c e  

j u r i s d i c t i o n  o v e r  the n e w l y  e x p a n d e d  t e r r i t o r i a l  sea.

T h e  C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e ,  C o m p e n s a t i o n ,  

a n d  L i a b i l i t y  A c t  ("C E R C L A " )  6 4 / p r o v i d e s  for the a p p o i n t m e n t  of 

s t a t e  a n d  f e d e r a l  t r u s t e e s  to a s s e s s  n a t u r a l  r e s o u r c e  d a m a g e s  " f o r  

n a t u r a l  r e s o u r c e s  u n d e r  t h e i r  t r u s t e e s h i p . "  6 5 / A l a s k a  G o v e r n o r  

S t e v e  C o w p e r  a p p o i n t e d  the A l a s k a  C o m m i s s i o n e r  o f  F i s h  G a m e  as the 

s t a t e  t r u s t e e ;  P r e s i d e n t  B u s h  a p p o i n t e d  the S e c r e t a r i e s  of 

A g r i c u l t u r e ,  C o m m e r c e ,  a n d  I n t e r i o r .

P r o b l e m s  a r o s e  a l m o s t  i m m e d i a t e l y  b e c a u s e  o f  the d i s t a n c e  

b e t w e e n  the site of the s p i l l  in A l a s k a  a n d  the f e d e r a l  t r u s t e e s '  

l o c a t i o n  in  W a s h i n g t o n ,  D.C. In a n  e f f o r t  to m i n i m i z e  t h o s e  

p r o b l e m s ,  the f e d e r a l  t r u s t e e s  a p p o i n t e d  r e p r e s e n t a t i v e s  in A l a s k a  

t o  w o r k  w i t h  the s t a t «  trustee. U n f o r t u n a t e l y ,  a n d  a l l  too 

t y p i c a l l y ,  the f e d e r a l  trustees' A l a s k a  r e p r e s e n t a t i v e s  w e r e  g i v e n  

a u t h o r i t y  to n e g o t i a t e ,  b u t  w e r e  n o t  g i v e n  the p o w e r  to m a k e  

d e c i s i o n s .  As a result, a l l  d a m a g e  a s s e s s m e n t  p l a n s  d e v e l o p e d  w e r e  

s u b j e c t  to f u r t h e r  r e v i e w  b y  f e d e r a l  o f f i c i a l s  in W a s h i n g t o n  w h o  

(1 ) h a d  n o t  p a r t i c i p a t e d  in the d i s c u s s i o n s  l e a d i n g  u p  to t h e i r  

d e v e l o p m e n t ,  a n d  (2 ) h a d  a b s o l u t e l y  n o  k n o w l e d g e  o f  l o c a l  

c o n d i t i o n s  and r e q u i r e m e n t s .  T h e  f i r s t  set of p l a n s  w e r e  in fact

64/ 42 U.S.C. §§ 9601 et seq.

65/ 42 U.S.C.A. § 9607(f)(2) (1983).
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r e j e c t e d  o u t r i g h t  b y  f e d e r a l  o f f i c i a l s  in W a s h i n g t o n ,  D.C., 

u n n e c e s s a r i l y  c o m p l i c a t i n g  the d a m a g e  a s s e s s m e n t  effort.

A n o t h e r  r e a l i t y  f a v o r i n g  s t a t e  j u r i s d i c t i o n  is the 

d i f f e r e n c e  in the a m o u n t  of  t i m e  it takes the st a t e s  a n d  the 

f e d e r a l  g o v e r n m e n t  to act. T h e  d i f f e r e n c e  in the time n e e d e d  to 

p r e p a r e  a n d  c o n d u c t  an o f f s h o r e  o i l  a n d  gas l e a s e  sa l e  has a l r e a d y  

b e e n  n o t e d .  6 6 / T h e  E X X O N  V a l d e z  s p i l l  p r o v i d e s  a n o t h e r  e x a m p l e .  

W i t h i n  t h r e e  w e e k s  o f  the spill, the A l a s k a  L e g i s l a t u r e  h a d  

a p p r o p r i a t e d  $20 m i l l i o n  for e x p e n d i t u r e s  n e c e s s i t a t e d  b y  the 

spill; 6 7 / e x p e n d i t u r e  o f  an a d d i t i o n a l  $ 3 9 . 2  m i l l i o n  w a s  

s u b s e q u e n t l y  a u t h o r i z e d .  6 8 / T o  date, the f e d e r a l  g o v e r n m e n t  h a s  

a p p r o p r i a t e d  n o  m o n e y  for s p i l l  r e l a t e d  e x p e n d i t u r e s .

F i n a l l y ,  s t a t e s  f i n d  it m u c h  e a s i e r  to d e v e l o p  p o l i c i e s  

w i t h  r e s p e c t  to o c e a n  r e s o u r c e s ,  a n d  a d h e r e  to t h o s e  p o l i c i e s  o n c e  

d e v e l o p e d .  T h e  f e d e r a l  g o v e r n m e n t ,  o n  the o t h e r  hand, is a m o d e l  

of i n c o n s i s t e n c y .  A s  o n e  e x a m p l e ,  C o n g r e s s  in the O u t e r  

C o n t i n e n t a l  S h e l f  L a n d s  A c t  a d o p t e d  a p o l i c y  th a t  the o u t e r  

c o n t i n e n t a l  s h e l f  " s h o u l d  b e  m a d e  a v a i l a b l e  for e x p e d i t i o u s  a n d  

o r d e r l y  d e v e l o p m e n t . "  6 9 / D e s p i t e  this n a t i o n a l  policy, h o w e v e r ,  

C o n g r e s s  has r e p e a t e d l y  t h w a r t e d  o u t e r  c o n t i n e n t a l  s h e l f  

d e v e l o p m e n t  t h r o u g h  m o r a t o r i u m s  i m p o s e d  in a p p r o p r i a t i o n s

, -v . v -  i

6 6 / S e e  n. 63 s u p r a  a n d  a s s o c i a t e d  text.

67/ Secs. 1 a n d  2. ch. 13, S e s s i o n  L a w s  of A l a s k a  1989. 

6 8 / Secs. 55 a n d  56, ch. 87, S e s s i o n  L a w s  of A l a s k a  1989. 

69/ A3 U . S . C . A .  § 1332(3) (1986).



I n  l i g h t  of the f o r e g o i n g ,  p u b l i c  p o l i c y  c o n s i d e r a t i o n s

c l e a r l y  f a v o r  s t a t e  j u r i s d i c t i o n  o v e r  the n e w l y  e x p a n d e d

t e r r i t o r i a l  sea.

V . C o n c l u s i o n :  T h e  q u e s t i o n s  r e g a r d i n g  s t a t e  a n d  f e d e r a l  n a t u r a l  
r e s o u r c e  j u r i s d i c t i o n  o f f  s h o r e  p r e s e n t  a n  o p p o r t u n i t y  to m a k e  
the s y s t e m  work.

A s  s h o w n  above, t h e r e  a r e  s e r i o u s  a n d  s u b s t a n t i a l  

q u e s t i o n s  r e g a r d i n g  the e f f e c t  of the e x t e n s i o n  of t h e  t e r r i t o r i a l

sea o n  the a l l o c a t i o n  o f  o f f  s h o r e  r e s o u r c e  j u r i s d i c t i o n  b e t w e e n  

the s t a t e s  a n d  the f e d e r a l  g o v e r n m e n t .  T h o s e  q u e s t i o n s  s h o u l d  b e  

r e s o l v e d  b y  C o n g r e s s  a n d  n o t  in the c o u r t s .  F r o m  the s t a n d p o i n t  

of p u b l i c  p o l i c y ,  t h e y  s h o u l d  b e  r e s o l v e d  in f a v o r  of the states.

In all l i k e l i h o o d ,  the f e d e r a l  g o v e r n m e n t  w i l l  o p p o s e

s u c h  a r e s o l u t i o n .  T h e  f e d e r a l  g o v e r n m e n t  has f r e q u e n t l y  a c c u s e d  

the s t a t e s  of  m a k i n g  e x t r e m e ,  o u t r a g e o u s ,  a n d  u n w a r r a n t e d  c l a i m s  

to off s h o r e  j u r i s d i c t i o n ,  71/ a n d  t h e r e  is n o  r e a s o n  to b e l i e v e  

that its p o s i t i o n  h a s  c h a n g e d .

A t  the sa m e  time, it is the U n i t e d  S t a t e s  th a t  f i r s t

c l a i m e d  the o u t e r  c o n t i n e n t a l  s h e l f  o f f  its s h o r e s  as a g a i n s t  the

b i l l s .  70/

70/ See, e.g., secs. 1 10-113, P.L. 1 0 0 - 4 4 6 ,  102 Stat. 1801 (1988).

7 1 / F o r  e x a m p l e ,  the U n i t e d  S t a t e s  m a d e  the f o l l o w i n g  a l l e g a t i o n  
in a c o m p l a i n t  a g a i n s t  A l a s k a :  " B y  its c o n d u c t  a n d  claims, the 
S t a t e  of A l a s k a  c a s t s  u n c e r t a i n t y  on  the p o s i t i o n  of the U n i t e d  
S t a t e s  as to the l o c a t i o n  of its t e r r i t o r i a l  seas a n d  t h r e a t e n s  to 
e m b a r r a s s  the U n i t e d  S t a t e s  in the c o n d u c t  of f o r e i g n  a f f a i r s  a n d  
t h e r e b y  c a u s e  g r e a t  i r r e p a r a b l e  i n j u r y  to the U n i t e d  S t a t e s . "  
C o m p l a i n t ,  U n i t e d  S t a t e s  v, A l a s k a ,  U n i t e d  S t a t e s  S u p r e m e  C o u r t  
No. 84, O r i g i n a l ,  O c t o b e r  rerm, 1978.
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r e s t  of the w o r l d  in 1945 72/ a n d  m o r e  r e c e n t l y  c l a i m e d  a 2 0 0 - m i l e  

e x c l u s i v e  e c o n o m i c  zo n e  a u t h o r i z e d  u n d e r  a n  i n t e r n a t i o n a l  

c o n v e n t i o n  w h i c h  it h a s  r e f u s e d  to sign. 7 3 / By c o m p a r i s o n ,  s t a t e  

c l a i m s  are the e p i t o m e  of r e a s o n a b l e n e s s .

T h e  b a s i c  point, h o w e v e r ,  is that t h e s e  q u e s t i o n s  m u s t  

b e  r e s o l v e d .  T h e  C o n g r e s s i o n a l  p r o c e s s  for r e s o l u t i o n  of  s u c h  

q u e s t i o n s  a l l o w s  t h o r o u g h  c o n s i d e r a t i o n  of  a l l  p o i n t s  of v i ew, a n d  

g e n e r a l l y  p r o d u c e s  a v i a b l e  result.

T h r o u g h  a c t i v e  a d v o c a c y  b y  the st a t e s  a n d  the c o n c e r n e d  

p r i v a t e  sector, s t a t e  j u r i s d i c t i o n  o v e r  the n e w l y  e x p a n d e d  

t e r r i t o r i a l  sea c a n  b e c o m e  a re a l i t y .  If it does, it w i l l  b e  

b e c a u s e  t h o s e  i n t e r e s t e d  in the q u e s t i o n  of s t a t e  a n d  f e d e r a l  o f f  

s h o r e  j u r i s d i c t i o n  v i e w e d  it as a n  o p p o r t u n i t y ,  n o t  a n  o b s t a c l e ,  

a n d  t o o k  t h a t  o p p o r t u n i t y  to m a k e  the s y s t e m  work.

72/ See n.2 supra.

73/ Id .
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THE ROLE OF CONGRESS IN ESTABLISHING U.S. SOVEREIGNTY OVER THE EXPANDED ' TERRITORIAL SEA
J a c k  H . A r c h e r  a n d  J o a n  M . B o n d a r e f f  *

I .  I n t r o d u c t i o n  a n d  B a c k g r o u n d

O n  D e c e m b e r  27 ,  1988,  P r e s i d e n t  R e a g a n  e x t e n d e d  t h e  t e r r i t o r i a l  s e a  o f  t h e  
J n i t c d  S t a t e s  f r o m  t h r e e  t o  t w e l v e  g e o g r a p h i c a l  m i l e s  a n d  a s s e r t e d  U . S .  
o v e r c i g n t y  o v e r  t h i s  n e w  z o n e . 1 T h e  P r e s i d e n t  s t a t e d  t h a t  " | e ] x t e n s i o n  o f  t h e  
e r r i t o r i a l  s e a  by  t h e  U n i t e d  S t a t e s  t o  t h e  l im i t s  p e r m i t t e d  b y  i n t e r n a t i o n a l  l aw  
till a d v a n c e  t h e  n a t i o n a l  s e c u r i t y  a n d  o t h e r  s i g n i f i c a n t  i n t e r e s t s  o f  t h e  U n i t e d  
•tales."1 T h u s ,  t h e  m a j o r  p u r p o s e  o f  t h e  P r o c l a m a t i o n  w a s  t o  p r o v i d e  a  g r e a t e r 
l e f e n s e  p e ri m e t e r  f  o r  t h e  U n i t e d  S t a t e s ,  p r e s u m a b l y  t o  k e e p f o r e i g n  i n t e l l i g e n c e -  
l a t h e r i n g  a n d  n a v a l  v e s s e l s  f a r t h e r  o f f  t h e  c o a s t  o f  t h e  U n i t e d  S t a t e s . '

A t  t h e  s a m e  t i m e ,  t h e  P r e s i d e n t  a s s e r t e d  t h a t  n o t h i n g  in t h e  P r o c l a m a t i o n  
e x t e n d s  o r  o t h e r w i s e  a l t e r s  e x i s t i n g  F e d e r a l  o r  S t a t e  l aw  o r  a n y  j u r i s d i c t i o n ,  
’i g h l s ,  l e g a l  i n t e r e s t s ,  o r  o b l i g a t i o n s  d e r i v e d  t h e r e f r o m . " 4 T h e  P r e s i d e n t ’s 
u l c n t i o n  w a s  t o  e x t e n d  t h e  U . S .  t e r r i t o r i a l  s e a  t o  t w e l v e  m i l e s  s o l e l y  f o r

i

* Jack I I .  Archer, J.D., L I.M .. Associate Professor, environmenta l Sciences Program, anil 
Senior Associate, Urban Harbors Institute, University or Massachusetts ,n lloston; and Joan M. 
Sondareff, J .D ., Counsel, U.S. House Committee on Merchant Marmeand I isheries.and former 
kssistanl Genera l Counsel for Ocean Services, National Oceanic and Atmospheric Administra- 
ion. The views of the authors do not necessarily reflect the positions of the I louse Committee on 
Merchant Mar ine  and Fisheries or its members. The authors arc gratc lu l to Antes B. Colt. 
Environmental Sciences Program. University of Massachusetts at Boston for his research 
tssistance.

1. Proclamation No. 5928,54 Ftn. R io . 777( 1989) |hereinafterT c rr ito n . i l  Sea Proclamation).

2. I d .

J Rosenthal, R e a g a n  E x t e n d s  T e r r i t o r i a l  W a t e r s  t o  I ' M i l e s ,  S . ' s  I ones. Dec. 29,1988, 
at A-17. S e e  a l s o  Schachlc, H i s t o r y  o f  t h e  T e r r i t o r i a l  S e a  f r o m  I M o t i o n a l  S e c u r i t y  
P e r s p e c t i v e ,  I Tutu. Sr.* J. 14.1 (1989) (this issue)

•I Ter'itoria l Sea Proclamation, s u p r a  note I
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n l c r n u l i o n u l  l eg a l  a n d  n a t i o n a l  s e c u r i t y  p u r p o s e s  w h i l e  d e n y i n g  o r  l im i t i n g  a n y  
■ffect o f  t h e  P r o c l a m a t i o n  on  d o m e s t i c  l aw . ’

U n c e r t a i n  a b o u t  t h e  u n d e r l y i n g  a u t h o r i t y  o f  t h e  P r e s i d e n t  u n i l a t e r a l l y  t o  
i s s c r t  U . S .  s o v e r e i g n t y  o v e r  t e r r i t o r i a l  l a n d s  a n d  w a t e r s ,  t h e  D e p a r t m e n t  o f  S t a t e  
. o u g h t  t h e  a d v i c e  o f  t h e  D e p a r t m e n t  o f  J u s t i c e ’s  O f f i c e  o f  L e g a l  C o u n s e l  b e f o r e  
s s u a n c e  o f  t h e  P r o c l a m a t i o n /  T h e  D e p a r t m e n t  o f  S t a t e  p o s e d  t h r e e  q u e s t i o n s  
o  b e  a n s w e r e d  by t h e  D e p a r t m e n t  o f  J u s t i c e  ( J u s t i c e ) :

F i r s t ,  d o e s  t h e  P r e s i d e n t  h a v e  t h e  a u t h o r i t y  t o  d e c l a r e ,  by  P r e s i d e n t i a l  
P r o c l a m a t i o n ,  t h e  p r o p o s e d  e x t e n s i o n  o f  t h e  t e r r i t o r i a l  s e a ?

S e c o n d ,  a s s u m i n g  t h e  P r e s i d e n t  d o c s  h a v e  t h e  a u t h o r i t y ,  w h a t  e f f e c t  w o u l d  
s u c h  a  P r o c l a m a t i o n  h a v e  o n  d o m e s t i c  l e g i s l a t i o n ,  s u c h  a s  t h e  C o a s t a l  
Z o n e  M a n a g e m e n t  A c t  ( C Z M A ) ? ’

T h i r d ,  c a n  t h e  P r e s i d e n t  l im i t  t h e  e f f e c t  t h e  P r o c l a m a t i o n  wi l l  h a v e  o n  
d o m e s t i c  l e g i s l a t i o n ? "

5. A  p a r l i r u l u r e o i u ’c r n i i f  the Admin istration before issu ingthel’roclamationwasihc potentia l 
effect of the extension upon the authority of coastal states to manage and protect their coastal 
/ones under the Coastal Zone Management Act of 1972 (CZMA), 16 U.S.C. A. §§ MSI-146-1 (West 
1985 &  Supp. 1989). Under the CZM A , a state with a coastal management program approved l>y 
the federal government has hroad authority to control the activities of federal agencies in and 
affecting the land and water uses and natural resources of the coastal /one, 16 U.S.C. § 1456. S e e  
g e n e r a l l y ,  li ichcnberg and Archer, i h c  F e d e r a l  C o n s i s t e n c y  D o c t r i n e :  C o a s t a l  / . o n e  
M a n a g e m e n t  a n d  " N e w  F e d e r a l i s m " ,  14 licoi.. L .Q . 9 (1987). Dccause the CZM A  does not 
explicitly establish the seaward extent or the coastal zone at the three-mile l im it, hut arguably 
permits an extension of the seaward l im it of the coastal zone in tandem with the expansion of the 
territorial sea. the Admin istration feared an enlargement orthcstatcs'authorityovcrsuch federal
activities. S e e  Memorandum from John K. Van de Kantp, Attorney General, Ca liforn ia 
Department of Justice, to Peter Douglas, Executive Director, Ca liforn ia Coastal Commission 
(March 15,1989) r e p r i n t e d  i n  Saurenman, 77ie E f f e c t s  o f  a T w e l e e - M i l e  T e r r i t o r i a l  S e a  o n  
C o a s t a l  S t a t e  J n r i s d i c t i o n :  W h e r e  D o  M a t t e r s  S t a n d ?  I Tex*. Sea J. 39 (1990) (this issue).

6. Memorandum for Ahruham D. Soracr, I. egal Adviser, Department of Stale from the Office 
of I.egal Counsel, U.S. Department or Justice, (Oct. 4. 1988), prepared for Abraham I). Sofaer.
I.egal Adviser. Department of Slate, (hereinafter Justice Memorandum! reprinted in Kntiec.
I . e g a l  I s s u e s  l i a i s e d  b y  t h e  P r o p o s e d  P r e s i d e n t i a l  P r o c l a m a t i o n  t o  E x t e n d  t h e  T e r r i t o r i a l

S e a ,  IT t x * .  SeaJ. 1 (1990) (this issue).

7 S e e  C ZM A , s u p r a  note 5.
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T h e  J u s t i c e  R e p l y  M e m o r a n d u m  ( Ju s l i i c e  M e m o r a n d u m )  f o u n d  l h a t  t h e  
P r e s i d e n t ’s c o n s t i l u t i o n a l  a u t h o r i t y  t o c o n d u e t  t h e  f o r e i g n  r e l a t i o n s  o f  t h e  U n i t e d  
S t a l e s  p r o v i d e d  t h e  E x e c u t i v e  w i t h  t h e  n e c e s s a r y  a u t h o r i t y  t o  a s s e r t  j u r i s d i c t i o n  
o v e r  a n  e x p a n d e d  t e r r i t o r i a l  s e a ,  c o n s i s t e n t  w i t h  i n t e r n a t i o n a l  l aw . ’ W i t h  
c o n s i d e r a b l y  l e s s  c o n f i d e n c e ,  J u s t i c e  a l s o  f o u n d  a s u f f i c i e n t  r e a s o n  f o r  t h e  
P r e s i d e n t ’s  u n i l a t e r a l  c l a im  o f  s o v e r e i g n l y  o v e r  a n  e x p a n d e d  t e r r i t o r i a l  s e a  ( t h e  
n e w  " / o n e "  f r o m  t h r e e  t o  t w e l v e  m i l e s )  in a  c l a im  o f  " d i s c o v e r y  a n d  o c c u p a t i o n "  
o f  s u c h  t e r r i t o r y . 10 I n  r e s p o n s e  t o  t h e  s e c o n d  q u e s t i o n ,  t h e  J u s t i c e  D e p a r t m e n t  
a c k n o w l e d g e d  l h a t  t h e  i n t e n t i o n  o f  C o n g r e s s  in e n a c t i n g  t h e  C Z M A  w o u l d  
d e t e r m i n e  w h e t h e r  t h e  c o a s t a l  z o n e  w o u l d  a u t o m a t i c a l l y  e x p a n d  u p o n  a n  
e x t e n s i o n  o r  t h e  t e r r i t o r i a l  s e a .  E x a m i n i n g  t h e  h i s t o r y  o f  t h e  A c t ,  J u s t i c e  a r g u e d  
t h a t  " t h e  b e t t e r  v i ew "  w a s  t h a t  C o n g r e s s  h a d  n o  s u c h  i n t e n t i o n ,  b u t  a d m i t t e d  l h a t  
i ts c o n c l u s i o n  w a s  n o t  " f r e e  f r o m  d o u b t . " 11 J u s t i c e  a l s o  a d v i s e d  t h e  A d m i n i s t r a ­
t i on  t o  s e e k  e n a c t m e n t  o f  l e g i s l a t i o n  l h a t  w o u l d  d e c l a r e  t h a t  " n o  f e d e r a l  s t a t u t e  
is a f f e c t e d  by  t h e  P r e s i d e n t ’s p r o c l a m a t i o n ” — a n  a p p a r e n t  a d m i s s i o n  t h a t  t h e  
P r e s i d e n t  l a c k s  t h e  a u t h o r i t y  u n i l a t e r a l l y  t o  l im i t  t h e  P r o c l a m a t i o n ’s e f f e c t  u p o n  
d o m e s t i c  l a w . 11

T h i s  a r t i c l e  f o c u s e s  u p o n  t h e  r o l e  o f  C o n g r e s s  in e s t a b l i s h i n g  t h e  s o v e r e i g n t y  
o f t h e  U n i t e d  S t a t e s  o v e r  n e w  l a n d s  a n d  w a t e r s  — a r o l e  l h a t  J u s l i c e f o u n d  w o u l d  
be  r e s t r i c t e d  t o  i n s t a n c e s  w h e n  C o n g r e s s ,  p u r s u a n t  t o  i t s  c o n s t i t u t i o n a l  
a u t h o r i t y ,  a d m i t s  n e w  s t a t e s  t o  t h e  U n i o n . u  A s  a r g u e d  b e l o w ,  w c  b e l i e v e  t h a t  
C o n g r e s s ’ r o l e  a n d  i n t e r e s t s  in t h e  e x t e n s i o n  o f  t h e  t e r r i t o r i a l  s e a  w e r e  c i t h e r  
i n s u f f i c i e n t l y  a c k n o w l e d g e d  o r  n o t  r e c o g n i z e d  a t  a l l  by  t h e  R e a g a n  A d m i n i s t r a -

9. I d .  at 6-12.

JO. I d .  .<t 12, 14-18. The  Supreme Court has upheld the exercise of jurisdiction by the United 
States over ’discovered" territory pursuant to the Guano Act. S e e  i n f r a  notes 98-103 and accom­
panying text:

By ihe law or nations, recognized by all c iv il ized States, dom in ion of new territory may 
be acquired by discovery and occupation . . . when citizens or subjects of one nation, in 
its name, and by its authority or with its assent, lake and hold actual, continuous and 
useful possession . . .  of territory unoccupied by any other government or its citizens....

Jones v U.S., 137 U.S. 202,212(1890).

11. Justice Memorandum, s u p r a  note 6, at 2, 36. A contrary view is held by the Ca liforn ia
Department of Justice. S e c  Saurenman, s u p r a  note 5.

12 Justice Memorandum, i d .  at 37.
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l i o n  a n d  in t h e  J u s t i c e  M e m o r a n d u m .  W e  e x a m i n e  p a r t  o f  t h e  h i s t o r i c a l  r e c o r d  
c o n s i d e r e d  in t h e  J u s t i c e  M e m o r a n d u m ,  a n d  c o n c l u d e  t h a t  C o n g r e s s  m u s t  p l a y  
i t r ,c i $ j i t u t i o n a I  r o l e  w h e n  t h e  s o v e r e i g n t y  o f  t h e  U n i t e d  S t a t e s  is e x t e n d e d  t o  a 
g r e a t i y  e x p a n d e d  t e r r i l t  *-ial s e a .  F in a l l y ,  w e  d i s c u s s  b r i e f l y  t h e  e x t e n s i o n  o f  t h e  
t e r r i t o r i a l  s e a  i n t h e  c o n t e x t  o f  t h e  s e r i o u s  c o a s t a l  a n d  o c e a n  r e s o u r c e  m a n a g e ­
m e n t  po l i c y  i s s u e s  t h a t  h a v e  o c c u p i e d  f e d e r a l  a n d  s t a t e  o f f i c i a l s ,  C o n g r e s s ,  t h e  
c o u r t s ,  i n t e r e s t  g r o u p s ,  a n d  t h e  p u b l i c  f o r  m a n y  y e a r s .  O n  t h e  b a s i s  o f  t h i s  
a n a l y s i s ,  (1 )  w e  c o n c l u d e  t h a t  C o n g r e s s  h a s  t h e  a u t h o r i t y  a n d  t h e  d u l y  t o  ac t  t o  
r e s o l v e  a n y  u n c e r t a i n l y  a b o u t  t h e  s o v e r e i g n  s t a t u s  o f  t h e  n e w  " / o n e "  f r o m  t h r e e  
t o  t w e l v e  m i l e s  a n d  ( 2 )  w e  r e c o m m e n d  t h a t  C o n g r e s s  s h o u l d  a l s o  s e e k  t o  r e s o l v e  
a t  l e a s t  s o m e  o f  t h e  f u n d a m e n t a l  p o l i c y  i s s u e s  t h a t  c u r r e n t l y  d i v i d e  t h e  e x e c u t i v e  
a n d  t h e  s t a t e s  w i t h  r e s p e c t  t o  c o a s t a l  a n d  o c e a n  r e s o u r c e  m a n a g e m e n t . '*

A.  T he  U . S .  T e r r i t o r i a l  Sea

U n t i l  t he  R e a g a n  T e r r i t o r i a l  S e a  P r o c l a m a t i o n ,  t h e  U n i t e d  S t a t e s  h a d  a lw a y s  
m a i n t a i n e d  a t h r e e  m i l e  t e r r i t o r i a l  s e a .  T h e  U . S .  t e r r i t o r i a l  s e a  w a s  i n i t i a l l y  
e s t a b l i s h e d  by  t h e  W a s h i n g t o n  A d m i n i s t r a t i o n  i n r e s p o n s e  t o  p r e s s u r e  f r o m  t h e  
F r e n c h  a n d  B r i t i s h  G o v e r n m e n t s  t o  d e c l a r e  h o w  f a r  s e a w a r d  f r o m  i t s  s h o r e s  t h e  
U n t i e d  S t a t e s  w o u l d  e x t e n d  i t s  " t e r r i t o r i a l  p r o t e c t i o n . " 14 S e c r e t a r y  o f  S t a t e  
J e f f e r s o n  s e n t  l e t t e r s  t o  t h e  F r e n c h  a n d  B r i t i s h  " p r o v i s i o n a l l y "  f i x i n g  t h e  l im i t  a t  
" o n e  s e a  l e a g u e  o r  t h r e e  g e o g r a p h i c a l  m i l e s  f r o m  t h e  s c a - s h o r e s .  T h i s  
" p r o v i s i o n a l "  t h r e e  m i l e  U . S .  m a r g i n a l  o r  t e r r i t o r i a l  s e a  l a s t e d  l o r  a l m o s t  t w o  
h u n d r e d  y e a r s .

T h e  R e a g a n  P r o c l a m a t i o n  r e p r e s e n t s  a  c h a n g e  in l o r . g : : l a n d i ng  U . S .  po l i cy  
w h i c h  m a y  b e  a t t r i b u t e d  b o t h  t o  a  c h a n g i n g  p e r c e p t i o n  of U.S.  n a t i o n a l  s e c u r i t y  
i n t e r e s t s  a n d  t o  c h a n g i n g  p r i n c i p l e s  o f  i n t e r n a t i o n a l  l aw . ' 7 A  tw e l v e  m i l e

14. Many of l l icsc issues are analyzed in Pkulf.eoinos, National C osh « » .  on i h i .  S i  ails ami A n 
lixTKNoto l F.KHnoRiAi.Si>. D lc. 'M  1. I985.Tf.xasA&M UniversiivTAMU-SG-87-1 14(March 1987).

15. S e e  i n f r a  nolc 49 and accompanying text.

16. U.S. v. Ca l iforn ia . 332 U.S. 19,33 (1947) cit ing letter rrom Thomas Jefferson to the l lritish
Foreign Min ister (Nov. 8, 1793); For an interesting account of the circumstances leading in  this
in it ia l assertion of the U.S. territorial sea. sec Justice Memorandum, s u p r a  note 6, at 6-11.
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t e r r i t o r i a l  s e a  is  n o w  c o n s i s t e n t  w i t h  t h e  m o d e r n  p r a c t i c e  o f  n a t i o n s , 1'  c u s t o m a r y  
i n t e r n a t i o n a l  l a w , 19 a n d  U .S .  o c e a n  p o l i c y . 10 A c c o r d i n g l y ,  w e  d o  n o t  q u e s t i o n  t h e  
r i gh t  o f  t h e  U n i t e d  S t a t e s  a s  a  s o v e r e i g n  n a t i o n  t o  e x t e n d  i t s t e r r i t o r i a l  s e a  l o  
tw e l v e  m i l e s  a s  a  m a t t e r  o f  i n t e r n a t i o n a l  l aw .  O u r  i n q u i r y  c o n c e r n s ,  r a t h e r ,  t he  
c a p a c i t y  o f  t h e  p o l i t i c a l  b r a n c h e s  o f  t h e  U . S .  g o v e r n m e n t  t o  a c q u i r e  n e w  l a n d s  
a n d  w a t e r s  o n  b e h a l f  o f  t h e  U n i t e d  S t a t e s  a s  s o v e r e i g n  t e r r i t o r y .

I h e  i s s u e  o f  w h i c h  p o l i t i c a l  a g e n c y  h a s  t h e  c a p a c i t y  l o  a c q u i r e  n e w  t e r r i t o r y  
on  b e h a l f  o f  t h e  U n i t e d  S t a l e s  a r i s e s  b e c a u s e  o f  t h e  n a t u r e  o f  t h e  t e r r i t o r i a l  s ea  
in i n t e r n a t i o n a l  l aw .  W i t h i n  i t s  t e r r i t o r i a l  s e a ,  a n a t i o n  e x e r c i s e s  v i r t u a l l y  
c o m p l e t e  s o v e r e i g n l y . 11 A  n a t i o n ' s  a u t h o r i t y  in i t s  t e r r i t o r i a l  s e a  is e q u i v a l e n t  t o  
t h e  a u t h o r i t y  it e x e r c i s e s  w i t h i n  i t s  t e r r e s t r i a l  t e r r i t o r y ,  s u b j e c t  o n l y  t o  t h e  r i gh t  
of i n n o c e n t  p a s s a g e  f o r  f o r e i g n  v e s s e l s . ” T h u s ,  t h e  e x t e n s i o n  by  t h e  U n i t e d  
S t a l e s  o f  i t s  t e r r i t o r i a l  s e a  f r o m  t h r e e  t o  tw e l v e  m i l e s  is t h e  s a m e  a s  t h e  
a c q u i s i t i o n  o f  a  n e w  " z on e "  o f  m a r i n e  t e r r i t o r y  c i r c l i n g  t h e  U n i t e d  S t a t e s ,  i t s 
t e r r i t o r i e s ,  a n d  p o s s e s s i o n s . 15

B. T h e  U . S .  C o n s t i t u t i o n

T h e  U .S .  C o n s t i t u t i o n  d o c s  n o t  e x p r e s s l y  a d d r e s s  t h e  a u t h o r i t y  o f  t h e  U n i t e d  
S t a t e s  t o  a c q u i r e  n e w  t e r r i t o r y ;  t h e r e f o r e ,  it s h o u l d  n o t  b e  s u r p r i s i n g  t h a t  
q u e s t i o n s  h a v e  a r i s e n  a t  t i m e s  i n  t h e  N a t i o n ’s  h i s t o r y  r e s p e c t i n g  t h e  b r a n c h  o r  
b r a n c h e s  o f  g o v e r n m e n t  w h i c h  s h o u l d  b e a r  t h i s  r e s p o n s i b i l i t y . 14 In f a c t ,  t h i s

IS. One hundred and seven nations, inc luding the United Stales, now cla im a Iwclvc-milc 
Icm tor iu l sea. E x a m i n a t i o n  o f  t h e  P r e s i d e n t ' s  P r o c l a m a t i o n  E x t e n d i n g  m e  T e r r i t o r i a l  
Sii/ ii f  t h e  L n i t e d  S t a t e s  f r o m  J ■ T o  1 2 - M i l e s :  H e a r i n g s  B e f o r e  t h e  S u b e o m m .  o n

e a n a g r a p h y  t h e  C o m m ,  o n  M e r c h a n t  M a r i n e  a n d  F i s h e r i e s ,  10/st Cong.. 1st Sess. 136
11 'a'1) (statement of Brian J. Hoyle, Director. Ofrice of Ocean t aw and Policy. U.S. Department 
■ 4 Male).

I'* S e e  2 Iti siAirMf.Ni (Third) hi Fiikmhn Ki iaiions I aw §§ S| |.5I2( I9K6).

Sec Statement by the President on U.S. Ocean Policy. 19 Wt.tm.v Comp. Ph is . Doe. 383-85 
i M u  1-1.19*3).

-1 2 KisiAiFupsr (Ti i ihd) of Fohi ion Rfi.aiions Law § 512.comment at 36(1986).

. ‘ I d  S e e  a l s o  Justice Memorandum, s u p r a  note 6, at 2-5.

'1 JuMite Memorandum, s u p r a  note 6, at 12.

• <> M ihi hi and, CoMiii inmNAi l ’uwi ha ami Wnhim An airs 52 ( I'M')), W W i i i i i i  i .hds , Tmi
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i s s u e ,  i l i s  s a i d ,  s e r i o u s l y  t r o u b l e d  P r e s i d e n t  J e f f e r s o n  i n t h e  c a s e  o f  t h e  
L o u i s i a n a  P u r c h a s e . "  T h e  m a t t e r  w a s  s o o n  r e s o l v e d ,  h o w e v e r ,  w h e n  C h i e f  
J u s t i c e  M a r s h a l l  s u s t a i n e d  t h e  p o w e r  o f  t h e  U n i t e d  S t a l e s  t o  a c q u i r e  n e w  
t e r r i t o r y  o n  t h e  b a s i s  o r  i t s  t r e a t y  a n d  w a r - m a k i n g  p o w e r s . 1* S u c h  p o w e r  m a y  a l s o  
b e  c o n s i d e r e d  t o  i n h e r e  i n  t h e  a u t h o r i t y  o f  a  s o v e r e i g n  n a t i o n . ”

A c c o r d i n g l y ,  i l  i s  n o  l o n g e r  o p e n  t o  q u e s t i o n  l h a t  t h e  U n i t e d  S t a t e s  m a y  
a c q u i r e  n e w  l a n d s  a n d  w a t e r s  d e s p i t e  t h e  l a c k  o f  e x p l i c i t  c o n s t i t u t i o n a l  a u t h o r i t y  
a d d r e s s i n g  t h e  g o v e r n m e n t ’s  a c q u i s i t i o n  o f  n e w  t e r r i t o r y . "  T h e  r e c o r d  o f  U . S .  
t e r r i t o r i a l  a c q u i s i t i o n s ,  h o w e v e r ,  d o e s  n o t  a u t h o r i t a t i v e l y  d e t e r m i n e  w h e t h e r  t h e  
e x e c u t i v e  b r a n c h  o f  g o v e r n m e n t  m a y  e x e r c i s e  t h i s  r i g h t  i n d e p e n d e n t l y  o f  t h e  
C o n g r e s s .  F u r t h e r ,  n o t h i n g  in t h i s  r e c o r d  s u g g e s t s  l h a t  t h e  C o n g r e s s  is p r o h i b i ­
t e d  f r o m  o r i g i n a t i n g  l e g i s l a t i o n  t o  i n c o r p o r a t e  n e w  t e r r i t o r y  i n t o  t h e  U n i t e d  
S t a t e s  a n d  m u s t  d e f e r  t o  t h e  P r e s i d e n t  in t h i s  m a t t e r .  T h i s  r e c o r d ,  a n d  t h e  
c o n s t i t u t i o n a l  o r  o t h e r  a u t h o r i t y  u p o n  w h i c h  c e r t a i n  t e r r i t o r i a l  e x p a n s i o n s  h a v e  
b e e n  g r o u n d e d ,  is  d i s c u s s e d  b e l o w .

I I . A s s e r t i n g  S o v e r e i g n t y  o v e r  N e w  T e r r i t o r y

D e s p i t e  t h e  l a c k  o f  e x p l i c i t  c o n s t i t u t i o n a l  a u t h o r i t y ,  c e r t a i n  p o w e r s  in t h e  
C o n s t i t u t i o n  a c t i n g  s i n g l y  o r  i n c o m b i n a t i o n  h a v e  b e e n  f o u n d  t o  a u t h o r i z e  b o t h  
t h e  a c q u i s i t i o n  o f  a n d  t h e  e x t e n s i o n  o f  U . S .  s o v e r e i g n t y  o v e r  n e w  t e r r i t o r y .  
T h e s e  p o w e r s  i n c l u d e  t h e  f o l l ow i n g :

1. T h e  p o w e r  o f  t h e  C o n g r e s s  t o  a d m i t  n e w  s t a t e s  i n t o  t h e  U n i o n ; " '

2. T h e  p o w e r  l o  d e c l a r e  a n d  c a r r y  o n  w a r ; 5" a n d

25. S e e  Downes v. Hidwcll . 182 U.S. 244. 252-253 (1901) for a discussion of the history of the 
Louis iana Purchase.

26. American Insurance Co. v. Canter. 26 U.S. ( I Pel.) 511,542 (1828).

27. Mormon Church v. U.S.. 136 U.S. I. 42-43 (1890); Jones v. U.S.. 137 U.S. 202.212 (1890); 
Downesv . B idwcll . 182 U.S. 244 (1001); U.S. v. Curtiss-Wright Export Corp.. 200 I  S. 304. 318
(1036).

28. Wilson v. Shaw. 204 L .S. 24. 32 (1007).

20 L S. Ciisvi, .art. I V . §3.cl. I.

T h e  R o l e  o f  C o n g r e s s I
3.  T h e  p o w e r  o f  t h e  P r e s i d e n t  t o  m a k e  t r e a t i e s  w i t h  t h e  a d v i s e  a n d  

c o n s e n t  o f  t h e  S e n a t e . 1'

In a d d i t i o n  t o  t h e s e  c o n s t i t u t i o n a l  p o w e r s ,  t h e  i n h e r e n t  s o v e r e i g n  p o w e r  
a c q u i r e  t e r r i t o r y  b y  " d i s c o v e r y  a n d  o c c u p a t i o n "  h a s  b e e n  r e c o g n i z e d . ”

T h e  U n i t e d  S t a t e s  h a s  a c q u i r e d  n e w  t e r r i t o r y  a n d  e x t e n d e d  i t s  s o \  e r e i g n t y  
e x e r c i s i n g  a l l  o f  t h e s e  p o w e r s .  P u r s u a n t  t o  i t s  a u t h o r i t y  t o  a d m i t  n e w  s t a t i  
C o n g r e s s  a c q u i r e d  a n d  e x t e n d e d  t h e  s o v e r e i g n t y  o f  t h e  U n i t e d  S t a l e s  o v e r  T e x  
a n d  H a w a i i  by  e n a c t i n g  j o i n t  r e s o l u t i o n s ,  p r e s e n t e d  t o  a n d  a p p r o v e d  by  tl 
P r e s i d e n t . ” In t h e  c a s e  o f  t e r r i t o r y  a c q u i r e d  by  t h e  U n i t e d  S t a l e s  t h r o u g h  w;> 
s o v e r e i g n t y  h a s  b e e n  e s t a b l i s h e d  t h r o u g h  t r e a t i e s  o r  c e s s i o n ,  n e g o t i a t e d  by  ll 
P r e s i d e n t  a n d  a p p r o v e d  by  t h e  S e n a t e . ”

T h e  m o s t  e x t e n s i v e  a c q u i s i t i o n s ,  h o w e v e r ,  h a v e  b e e n  a c c o m p l i s h e d  b y  u s e  • 
th e  t r e a t y - m a k i n g  p o w e r .  By t r e a t y ,  t h e  U n i t e d  S l a t e s  h a s  a c q u i r e d  t h e  L o u b  
an a  P u r c h a s e , ” t h e  G a d s d e n  P u r c h a s e , 58 t h e  O r e g o n  T e r r i t o r y , ” C a l i f o r n i a

31. U.S. Const., art. I I .  §2. cl. 2.

32. W. Wiii-oi'ohby,s u p r a  note 24, at 408.

33. Texas was added to the Union by jo int resolution of the Congress in 1845. Joint Res. 8 
Slat. 797 (1845). Hawaii was made a territory of the United States by jo in t resolution in 180 
N.J. Res. 55.30 Stat. 750 (1898). See i n f r a  notes 84-97 and accompanying text for a f ull discussn 
of the cases of T e x a s  and H a w a i i .

34. Guam, for example, was acquired by the United Slates through a treaty of cesso
concluding the war with Spain. Treaty of Paris, U.S.-Spuin. Dec iO, 1898. art. I I ,  30 Slat. 175
I S. No. 343. According to one legal writer, after an extensive review of the cases involvn
extensions of U.S. territory as a result of conquest, “In those cases the princip le was establish!
that, while military occupation may give the conqueror all rights of sovereignty.it can riot give hi
sovereignly itself, which remains unchungetl until formal cession results from treaty or permanc>
conquest uncontroverted by arms." Reno, T h e  P o w e r  o f  t h e  P r e s i d e n t  T o  A c q u i r e  A n
G o v e r n  T e r r i t o r y ,  9 Geo. Wash. I.. Rev. 251. 254 (1941).

.35. Cession of Louisiana Treaty, Apr i l 30. 1803, U.S.-France, art. 1,8 Slat. . 00-201, T.S. N<86.

.36. Gadsden Treaty. Dec. 30. 1853. U.S.-Mexico. art. I .  10 Slat. 1031-1032. T.S. No. 208.

.37. Oregon Treaty, June 15. 1846. U.S.-United K ingdom, art. I . 9 Slat. 869. T.S. No. 120.

18. Treaty of Guadalupe l l ig n ldn . Ecb 2. 1848. U S -Mexico,art 5,9 Sint. 922.926-27. T.S. V
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A l a s k a , *  t h e  P a n a m a  C a n a l  Z o n e , * 0 a n d  t h e  V i r g i n  I s l ands .* '  A s  n o t e d  a b o v e ,  i hc 
U .S .  S u p r e m e  C o u r t  e a r l y  r e c o g n i z e d  t h e  t r e a t y - m a k i n g  p o w e r s  o f  t h e  C o n s t i t u ­
t i o n  a s  a u t h o r i z i n g  t h e  f i r s t  l a r g e  t e r r i t o r i a l  a c q u i s i t i o n  b y  t h e  U n i t e d  S t a t e s  • the 
L o u i s i a n a  P u r c h a s e . "  By 1907,  t h e  C o u r t  n o t e d  t h a t  i t  w a s  " l o o  l a t e  i n  t h e  history 
o f  t h e  U n i t e d  S l a t e s  t o  q u e s t i o n "  t h e  N a t i o n ’s  r i g h t  t o  a c q u i r e  n e w  l a n d s  h>
t r ea ty . * ’

C o m m o n  t o  t h e  s e v e r a l  c o n s t i t u t i o n a l  p o w e r s  b r i e f l y  d i s c u s s e d  a b o v e  is thc 
n c c c s s i t y  o f  a c t i o n  by  b o t h  t h e  E x e c u t i v e  a n d  t h e  C o n g r e s s  t o  a c q u i r e  new 
t e r r i t o r y .  In t h e  c a s e  o f  t e r r i t o r y  a c q u i r e d  by  t r e a t y ,  a t  l e a s t  o n e  H o u s e  of 
C o n g r e s s ,  t h e  S e n a t e ,  m u s t  a p p r o v e  t h e  t r e a t y  p r e s e n t e d  by  t h e  P r e s i d e n t  by two- 
t h i r d s  m a j o r i t y  o f  s en a to r s . **  L a c k i n g  a p p r o v a l ,  t h e  E x e c u t i v e  is c h e c k e d  in i n  
d e s i r e  t o  a c q u i r e  n e w  t e r r i t o r y . * 5 I n  t h e  c a s e  o f  t e r r i t o r y  a c q u i r e d  b y  m e a n s u f  
l e g i s l a t i v e  a c t i o n  b y  t h e  C o n g r e s s  t o  a d m i t  n e w  s t a t e s ,  t h e  P r e s i d e n t  m a y  v e t o  the 
l e g i s l a t i o n  a n d  d e f e a t  t h e  a c q u i s i t i o n  o f  n e w  t e r r i t o r y ,  s u b j e c t  o f  c o u r s e  l o a n  
o v e r r i d e  u n d e r  t h e  C o n s t i t u t i o n  b y  a t w o - t h i r d s  m a j o r i t y  o f  b o t h  H o u s e s  of 
C on g r e s s . * 4

A .  P r e s i d e n t i a l  C l a i m s

T h c e x t e n s i o n  o f  t h e  t e r r i t o r i a l  s e a ,  h o w e v e r ,  w a s  c a r r i e d  o u t  b y  t h e  P re s i de n t  
a c t i n g  i n d e p c n d c n t l y f r o m  C o n g r e s s .  A c c o r d i n g  t o  t h e v i e w  a r g u e d  in t h e  Jus t i ce 
M e m o r a n d u m ,  C o n g r e s s  i n  e f f e c t  h a s  n o  r o l e  o f  a n y  k i n d  t o  p l a y  in t h e  ex t ens ion  
o f  s o v e r e i g n l y  t o  t h i s  l a r g e ,  n e w  " z o n e ” o f  t e r r i t o r y ,  n i n e  m i l e s  w i d e  s u r r o u n d i n g

39. Cession of Alaska Treaty, March 30, 1867, U.S.-Russia, art. I ,  I S  Slat. 539, T.S N o  v u

40. Isthmian Canal Treaty, Nov. 18. 1903. U.S.-Panama, art. 2 3. 33 Stal. 2234-5. '1 .S. No «•

41. Cessior. of Dan ish West Indies Treaty, Aug. 4, 1916, U.S.-Denmark, art. 1, 39 S i j i  |7W 
T.S. No. 629.

42. Am er ican  In s u r a n t  e  C o .  C o o l e r ,  su p ra  note 26.

43. Wilson v. Shaw. 204 U.S. 24, 32 (1907).

44. U.S. Const., art I I .  §2. cl. 2.

45. For example, the first attempt to annex Texas by treaty was defeated in the Senate v .  
i n f r a  note 85 and accompanying text.
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is Na t ion » shore s . * ’ T o  s u p p o r t  t h i s  c l a im  o f  e x e c u t i v e  b r a n c h  a u t h o r i t y  t o  ac t  
«« i t c r j l l y .  J u s t i c e  r e l i c s  u p o n  t h e  f o l l o w i n g  i n s t a n c e s  o f  p a s t  P r e s i d e n t i a l  
k  • ns ( I ) t h e  c l a im  a d v a n c e d  b y  t h e  W a s h i n g t o n  A d  m i n i s t r a t i o n  a n d  e v i d e n c e d  

t J e f f e r s o n  l e t t e r s  t o  a t h r e e - m i l e  t e r r i t o r i a l  s e a ;  a n d  ( 2 )  t h e  " d i s c o v e r y  a n d  
» . pal i on* o f  M i dw a y  a n d  W a k e  I s l a n d s .  W e  e x a m i n e  e a c h  o f  t h e s e  i n s t a n c e s
S A

I I v  J e f f e r s o n  C l a im

'  «K i a r y  o f  S l a t e  J e f f e r s o n  i s  g e n e r a l l y  c r e d i t e d  w i t h  a s s e r t i n g  t h e  N a t i o n ’s 
i • 11-*.»t h r e e  m i l e  m a r g i n a l  o r  t e r r i t o r i a l  s e a  in w h i c h  t h e  " t e r r i t o r i a l  p r u l e c -  
• i i he  U n i t e d  S t a l e s  s ha l l  b e  e x e r c i s e d . ”*" T h e  c l a im  w a s  f i r s t  p u t  f o r t h  in 
k ‘ ‘ I r um  J e f f e r s o n  t o  t h e  B r i t i s h  a n d  F r e n c h  F o r e i g n  M i n i s t e r s ,  c o n t a i n i n g  

Bowing  s t a t e m e n t :

' P r e s i d e n t  o f  t h e  U n i t e d  S t a t e s ,  t h i n k i n g  l h a t  b e f o r e  it s h a l l  b e  f i n a l l y  
. i d i d  t o  w h a t  d i s t a n c e  f r o m  o u r  s e a s h o r e s  t h e  t e r r i t o r i a l  p r o t e c t i o n  o f

• I n i t cd  S t a t e s  s ha l l  b e  e x e r c i s e d ,  i l  w i l l  b e  p r o p e r t o e n l e r i n t o f r i c n d l y  
n i t  r e n t e s  a n d  e x p l a n a t i o n s  w i t h  t h e  p o w e r s  c h i e f l y  i n t e r e s t e d  i n  t h e

• ••cation of  t h e  s e a s  o n  o u r  c o a s t s .

I h e  g r e a t e s t  d i s t a n c e  t o  w h i c h  a n y  r e s p e c t a b l e  a s s e n t  a m o n g  n a t i o n s  
»• K e n  at  a n y  l im e  g i v e n ,  h a s  b e e n  t h e  e x t e n t  o f  t h e  h u m a n  s i g h t ,
■ i im j t c d  al u p w a r d s  o f  t w e n t y  m i l e s ,  a n d  t h e  s m a l l e s t  d i s t a n c e ,  I b e l i e v e ,  

.M i n n d  by an y  n a t i o n  w h a t e v e r ,  i s  t h e  u t m o s t  r a n g e  o f  a c a n n o n  ba l l ,
* ' uj l l y s t a t e d  a s  o n e  s e a  l e a g u e .  . . . R e s e r v i n g ,  h o w e v e r ,  t h e  u l t i m a t e
i k n i  of t hi s  f o r  f u t u r e  d e l i b e r a t i o n ,  t h e  P r e s i d e n t  g i v e s  i n s t r u c t i o n s  l o  
'  - J l i c c r s  a c t i n g  u n d e r  h i s  a u t h o r i t y  t o  c o n s i d e r  t h o s e  h e r e t o f o r e  g i v e n
■ 9i as  r e s t r a i n e d  f o r  t h e  p r e s e n t  t o  t h e  d i s t a n c e  o f  o n e  s e a  l e a g u e  o r

g e o g r a p h i c a l  m i l e s  f r o m  t h e  s e a s h o r e s . * 1

* . J o  no t  q u e s t i o n  t h a t  t h e  t h r e e  m i l e  U .S .  t e r r i t o r i a l  s e a  d a l e s  f r o m  t h e  
tr- o i o a o f  t e r r i t o r i a l  j u r i s d i c t i o n  m a d e  in t h e  J e f f e r s o n  l e t t e r s . 50 T h i s  a s s e r t i o n

I . o u t  Memorandum, s u p r a  note 6, at 21-22.

•• 11 or i\ l rum Secretary Jefferson to British and French Ministers, dated November 8,1793, 
• n J  m I I S|,Hi«r, Dim.sTOF Internationa! I.aw,§ 145, at 7112 (1906) | hereinafter J. Moo«r|.

J
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by  [ h e  W a s h i n g t o n  A d m i n i s l  r a t i o n  s o u g h t  t o  p r e s e r v e  U . S .  n e u t r a l i t y  a s  w e l l  a s  
t o  p r o v i d e  " t e r r i t o r i a l  p r o t e c t i o n , "  a n d  C o n g r e s s  q u i c k l y  ac t ed ,  t o  l e g i s l a t e  t h e  
c l a im  p u l  f o r t h  by  J e f f e r s o n  in 1793 by  e n a c t i n g  t h e  N e u t r a l i t y  A c t  of I 7 94 . ' 1 
T h i s  i n i t i a l  c l a im  o f  j u r i s d i c t i o n  h a s  r i p e n e d  o v e r  t i m e  i n t o  a c l a im  o f  s o v e r e i g n t y  
o v e r  t h e  t e r r i t o r i a l  s e a ,  a c k n o w l e d g e d  a n d  a c t e d  u p o n  by  t h e  e x e c u t i v e ,  
l e g i s l a t i v e ,  a n d  j u d i c i a l  b r a n c h e s  o f  t h e  U n i t e d  S t a l c s g o v e r n m e n l . 5’’ B u t  it i s n o t  
c l e a r  w h e t h e r  J e f f e r s o n  a n d  t h e  W a s h i n g t o n  A d m i n i s t r a t i o n  i n t e n d e d  to  a s s e r t  
U . S .  j u r i s d i c t i o n  t o  o n e  s e a  l e a g u e  f o r  d e f e n s i v e  p u r p o s e s  o n l y  o r  t o  a c q u i r e  n e w  
t e r r i t o r y  s u b j e c t  t o  U .S .  s o v e r e i g n t y  t h r e e  m i l e s  s e a w a r d . ” O n e  c o n t e m ­
p o r a n e o u s  U .S .  S u p r e m e  C o u r t  d e c i s i o n ,  c i t e d  i n t h e  J u s t i c e  M e m o r a n d u m ,  
s p e a k s  o f  t h e  a u t h o r i t y  o f  a n a t i o n  w i t h i n  i t s  o w n  t e r r i t o r i a l  s e a  a s  " a b s o l u t e  a n d  
e x c l u s i v e . B u t  in l i g h t  o f  P r e s i d e n t  J e f f e r s o n ’s ,w e l l - k n o w n  m i s g i v i n g s  a b o u t  t h e  
c o n s t i t u t i o n a l  a u t h o r i t y  o f  t h e  U n i t e d  S t a t e s  t o  a c q u i r e  t h e  L o u i s i a n a  T e r r i t o r y , ”

51. I Stats. 3SI .June 5.1794. The Neutrality Act conferred jurisdiction upon federal courts to 
decide cases of captures made ’within the waters of the United Stales, or with in a marine league 
of the coasts or shores thereof.’ S e e  a l s o  Fisher, U n d e r s t a n d i n g  t h e  l l o l e  o f  C o n g r e s s  i n  
F o r e i g n  P o l i c y .  11 Cito. Mason L '. l..  R ev . 153. 158(1988): ’Th is policy (oT extending jurisdiction 
over the marginal sea) was not a presidential monopoly; it was shared with Congress.’

52. U.S. v. C a l i f o r n i a , 332U.S. 19, 34 n. 18; Jones v, U.S.. 137 U.S. 202, 212 (1890).

53. The Justice Memorandum dearly distinguishes between the exercise by the United States 
of ’ju r isd ic t ion ’ over an area and the claim of ’sovereignty' over territory. The President’s 
authority to extend the jur isd iction of the United Stales from three to twelve miles in accordance 
with international law is not in serious dispute. Justice Memorandum, s u p r a  note <>, at 6-12. 
There are, as noted in the Memorandum, well-established precedents for the exercise of such 
jurisdictional authority by the President, inc lud ing the Truman Fisheries Proclamation of 1945 
r e p r i n t e d  i n  4 M. Whiteman, Digest or International Law 954-55 (1965), the Truman Proclamation 
tin the Natural Resources of the Continental Shelf, Proclamation No. 2667, 3 C .F .R  67 (1945). 
and, in contemporary history, the 1983 Reagan E E Z  Proclamation, I’roc. No. 5030, .3 C .F .R . § 22 
(1984).

54. In Church v. 11 nbbart. 6 U.S. (2 Crunch) 187, 234 (1804), the U.S. Supreme Court 
acknowledged that Portugal might sci/c a U.S. vessel "beyond the range of its batteries” in order 
to uphold a law proh ib it ing trade with its colonies, on the ground that the ’ law of nations* 
recognized a nation’s right to take measures for its own security even beyond the limits of itf 
marginal or territorial sea. The statement lhat the right of a nation within its own territory to 
protect itself is ’absolute and exclusive* was offered to demonstrate that there was no question 
that Portugul possessed authority loseize foreign vessels v io lat ing its laws w ith in the marginal sea.

55. S e e  s u p r a  notes 25 and .35. S e e  a l s o ,  e . g . ,  F. Brown, The Constiiutionai History or the 
Louisiana Pcrchasi 1803-1812 28-9 (1920) (Jefferson believed "that Congress did not have the power 
of admitting new states into the Union outside the territory owned at the time of the adoption of

fiih: Roi.f o f  CoNotthss 12

a n d  t h e  f a c t  l h a t  in l a t e  c i g h t c e n t h - c c n t u r y  i n t e r n a t i o n a l  l e g a l  p r a c t i c e  ihi 
t e r r i t o r i a l  n a t u r e  o f  t h e  m a r g i n a l  s e a  w a s  u n c l e a r , ' "  it is u n l i k e l y  l h a t  J e f f c r s o i  
t h o u g h t  t h a t  h e  h a d  a c q u i r e d  n e w  t e r r i t o r y  o n  b e h a l f  o f  t h e  U n i t e d  S t a l e s  m e r e l ;  
by i n f o r m i n g  t h e  F r e n c h  a n d  B r i t i s h  m i n i s t e r s  o f  t h e  U n i t e d  S t a t e s ’ i n t e n t i o n  li 
c l a im n e u t r a l i t y  a n d  t o  d e f e n d  i t s c o a s t  o u t  t o  o n e  s e a  l e a g u e . ”

Il c a n n o t  b e  d e m o n s t r a t e d  w i t h  a n y  c e r t a i n t y  t h a t  J e f f e r s o n  w a s  a s s c r t i n j  
s o v e r e i g n t y  o v e r  t h e  t h r e e - m i l e  m a r g i n a l  s e a  r a t h e r  t h a n  a s s e r t i n g  t h e  r i g h t  o f  t in 
U n i t e d  S t a l e s  l o  p r e s e r v e  i t s  n e u t r a l i t y  a n d  t o  l a k e  c e r t a i n  d e f e n s i v e  a c t i o n -  
w i th in  i t s  m a r g i n a l  s e a  e x t e n d i n g  t h r e e  m i l e s  f r o m  s h o r e .  T h e r e f o r e ,  tht  
J e f f e r s o n  l e t t e r s  d o  n o t  c o n s t i t u t e  a  c o n v i n c i n g  p r e c e d e n t  f o r  t h e  c l a im  l h a t  the 
P r e s i d e n t  m a y  u n i l a t e r a l l y  e s t a b l i s h  U . S .  s o v e r e i g n t y  o v e r  t h i s  n e w  " / o n e . "  Ov c i  
l ime,  a n d  w i t h  t h e  c h a n g e  in p r a c t i c e  a m o n g  n a t i o n s  r e s p e c t i n g  t h e  s t a t u s  o f  t h t  
m a r g in a l  s e a ,  t h e  s o v e r e i g n t y  o f  a c o a s t a l  s t a l e  o v e r  i t s  t e r r i t o r i a l  s e a  h a s  b e e r  
r e c o g n i z e d ;  b u t  it w a s  n o t  s o  in 1793.

2. "D i s c o v e r y  a n d  O c c u p a t i o n "

J u s t i c e  h a s g r o u n d e d  t h e  P r e s i d e n t ’s  u n i l a t e r a l  e x t e n s i o n  o f  t h e  t e r r i t o r i a l  sc; 
I r o in  t h r e e  t o  tw e l v e  m i l e s  in t h e  r i g h t  o f  n a t i o n s  l o  a c q u i r e  t e r r i t o r y  b) 
"d i s cove ry  a n d  o c c u p a t i o n . " 5* W e  e x a m i n e  t h e  tw o  i n s t a n c e s  c i t e d  by  J u s t i c e  i n it.* 
M e m o r a n d u m  a n d  c o n s i d e r  t h e  r e l e v a n c y  o f  t h e s e  p r e c e d e n t s  t o  t h e  n e w  " z on e '  
I r om t h r e e  t o  tw e l v e  m i l e s  o f f s h o r e .

a. M i d w a y  /stands

A c c o r d i n g  I o  i n t e r n a t i o n a l  l e g a l  r e c o r d s ,  M i d w a y  I s l a n d s ,  s i t u a t e d  a b o u t  1,101 
mi les  w e s t  o f  H o n o l u l u ,  w e r e  f o r m a l l y  o c c u p i e d  by  t h e  c a p t a i n  a n d  c r e w  o f  the 
U.S.S.  Lack awa nna  i n  1867.” A s  d e s c r i b e d  in a l a t e r  a c c o u n t  o f  t h i s  d i s -

56. S e e  U.S. v. Ca liforn ia , 332 U.S. 19. 3.3 (1947); s e e  a l s o  U.S. v. I.ouis iana, 363 U.S. 1, 34 
(I960) in which Justice Harlan noted that ’such a boundary |the territorial sea limit), even if n 
delimits territorial waters, confers rights more l im ited than a land boundary."

57. In 1849 and 1862 respectively, Secretaries of State Ruchananand Seward were sti ll speaking 
of ihe marginal sea in terms of maritime jurisdiction. S e e  I J. Moor k . s u p r a  note 48. § 145, at 705

58. Justice Memorandum, s u p r a  note 6, at 16. "The acquis it ion of Midway and Wake Islands 
by the Navy confirms that the President has the constitutional authority lo  acquire territory b> 
discovery and occupation.'
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covc r y ,*0 t h e  S e c r e t a r y  o f  t h e  N a v y  o r d e r e d  t h e  La c kawa n na  l o  e x p l o r e  a n d  
o c c u p y  M i d w a y  I s l a n d s  a t  t h e  r e q u e s t  o f  A m e r i c a n  s h ip p in g  c o m p a n i e s  w h o  w e r e  
s e e k i n g  t o  e s t a b l i s h  a c o a l i n g  s t a t i o n  t h e r e .  B u t ,  a c c o r d i n g  t o  t h i s  a c c o u n t ,  i h e  
U n i t e d  S t a t e s  d o c s  n o t  a p p e a r  t o  h a v e  a c t e d  o n  t h i s  c l a im  u n t i l  a f t e r  t he  
a n n e x a t i o n  o f  H a w a i i  in I898:*1

I n  1900, a f t e r  t h e  a n n e x a t i o n  o f  H a w a i i ,  t h e  S t a t e  D e p a r t m e n t  a s s e r t e d  t h e  
A m e r i c a n  c l a im  t o  t h e s e  i s l a n d s  i n a c o m m u n i c a t i o n  t o  J a p a n ,  a n d  in 191)2, 
t h e  P r e s i d e n t  by p r o c l a m a t i o n ,  g r a n t e d  h i s  c o n s e n t  t o  t h e  l a y i n g  of t h e  
P a c i f i c  c a b l e  by  w a y  o f  M i d w a y  I s l a n d s .  I n  t h e  s a m e  y e a r  t h e s e  i s l a n d s  
w e r e  l i s t e d  a s  a  p a r t  o f  t h e  p u b l i c  land?,  h e l d  by  t h e  N a v y  D e p a r t m e n t  f o r  
u s e  a s  c o a l i n g  s t a t i o n s .  D u r i n g  1903, t h e  C o m m e r c i a l  P a c i f i c  C a b l e  C o .  
a s k e d  t h e  N a v y  D e p a r t m e n t  t o  e r e c t  n a v i g a t i o n  a i d s  o n  t h e  i s l a n d s  a n d  
a l s o  t o  s t a t i o n  a f o r c e  o f  m a r i n e s  t h e r e  " t o  e n f o r c e  t h e  l aw  a n d  p r e s e r v e  
o r d e r , "  a d d i n g  t h a t  t h e r e  w a s  t h e n  n o  l aw  o n  t h e  i s l a n d s .  In r e s p o n s e ,  an  
E x e c u t i v e  O r d e r  . . . p l a c e d  t h e  p u b l i c  l a n d s  o n  t h e s e  i s l a n d s  u n d e r  t h e  
" j u r i s d i c t i o n  a n d  c o n t r o l  o f  t h e  N a v y  D e p a r t m e n t , "  a n d  a f o r c e  of m a r i n e s  
w a s  p l a c e d  t h e r e o n .  A n  a c t  o f  t h e  H a w a i i a n  T e r r i t o r i a l  L e g i s l a t u r e  of 1905 . . .  p l a c e d  t h e s e  i s l a n d s  w i t h i n  t h e  C i t y  a n d  C o u n t y  o f  H o no l u lu . " *

F u r t h e r ,  t h i s  a c c o u n t  r e l a t e s  t h e  e a r l i e r  e x p l o r a t i o n  (1857) o f  t h e  M i d w a y  a n d  
K u r e  g r o u p s  o f  i s l a n d s  by  a n  A m e r i c a n  c i t i z e n  in c o m m a n d  o f  a  K i n g d o m  of  
H a w a i i  v e s s e l .  T h i s  r e s u l t e d  in t e r r i t o r i a l  c l a i m s  b y  t h e  U n i t e d  S t a t e s  in 193b on 
t h e  g r o u n d  t h a t  t h e  K u r e  I s l a n d s  w e r e  s a i d  t o  h a v e  c o m e  u n d e r  t h e  s o v e r e i g n l y  
o f  H a w a i i  in 1857 a n d  l o  h a v e  p a s s e d  t o  t h e  U n i t e d  S l a t e s  u p o n  t h e  a n n e x a t i o n  
o f  H a w a i i  in 1898:*5

R e c o n s i d e r i n g  t h e  s i t u a t i o n  o f  t h e  Midw-ay I s l a n d s  in t h e  l i gh t  o f  t h e  a c t i o n  
in r e g a r d  t o  t h e  K u r e  I s l a n d s  . . .  a n d  r e m e m b e r i n g  a l s o  t h a t  n o  o v e r t  a c t  
o f  a u t h o r i t y  w a s  p e r f o r m e d  t h e r e i n  b y  t h e  U n i t e d  S t a t e s  p r i o r  t o  t h e  
•annexa t i on  o f  t h e  H a w a i i a n  I s l a n d s ,  it w o u l d  s e e m  t h a t  t h e  c l a i m  o f  ( t h e

60. Reno, T h e  P o w e r  o f  ( h e  P r e s i d e n t  T o  A c q u i r e  A n d  G o v e r n  T e r r i t o r y . 9 (»o W«h. 
L. Rev. 251.274 (1941).

6 1 .  Id  a t  2 7 5 .

62. I d .  at 275 (citations omitted).

Till Rot. e  ui C o n g r e s s

U n i t e d  S t a l e s )  t o  t h e  M i d w a y  I s l a n d s  is t r a c e a b l e  t h r o u g h  t h e  R e p u b l i c  ol 
H a w a i i  r a t h e r  t h a n  t o  t h e  e x p l o r a t i o n s  a n d  c l a i m s  o f  1 8 6 7 “

T h e r e f o r e ,  t h e  d i s c o v e r y  a n d  o c c u p a t i o n  o f  M i d w a y  I s l a n d s  in 18(>7 may  
h a v e  b e e n  t h e  m e a n s  by  w h i c h  t h e s e  i s l a n d s  c a m e  u n d e r  U . S .  s o v e r e i g n t y  
r e a s o n a b l e  c a s e  c a n  b e  m a d e  t h a t  M i d w a y  I s l a n d s  c a m e  t o  t h e  U n i t e d  S t a t e  
p a r t  o f  t h e  t e r r i t o r y  o f  t h e  K i n g d o m  ( l a t e r  R e p u b l i c )  o f  H a w a i i ,  t o  w h i c h  I 
r i g h t f u l l y "  b e l o n g e d , * 5 a s  a  r e s u l t  o f  t h e  1857 e x p l o r a t i o n  d e s c r i b e d  a b o v e .

h. Wake  I s l a n d

T h e  s e c o n d  i n s t a n c e  o f  d i s c o v e r y  a n d  o c c u p a t i o n  • <f t e r r i t o r y  r e l i e d  u p o r  
J u s t i c e  c o n c e r n s  W a k e  I s l a n d .  T h e  U . S .  c l a im  t o  W a k e  I s l a n d  is r e c o r d e d  
l e t t e r  f r o m  a n  A s s i s t a n t  S e c r e t a r y  o f  S t a t e ,  d a t e d  F e b r u a r y  27 ,  1900:

T h e  U n i t e d  S t a t e s  c l a im s  j u r i s d i c t i o n  . . .  o v e r  t h e  a t o l l ,  k n o w n  a s  W a k e ' s  
I s l a n d , . . .  p o s s e s s i o n  o f  w h i c h  w a s  t a k e n  by  t h e  U . S . S .  B e n n i n g t o n  o n  
J a n u a r y  1 7 , 1 8 9 9 “

Bu t ,  a c c o r d i n g  l o  o n e  w r i t e r :

Il d o e s  n o t  a p p e a r  . . . w h e t h e r  ( t h e  C o m m a n d e r  o f  t h e  B e n n i n g t o n | 
a c t e d  o n  h i s  ow n  i n i t i a t i v e  o r  u n d e r  o r d e r ,  n o r ,  if t h e  l a t t e r ,  w h a t  a g e n c y  
o f  (he  g o v e r n m e n t  w a s  t h e  s o u r c e  o f  t h o s e  o r d e r s .  N o r  is il c l e a r  w h e t h e r  
t h i s  a c t  w a s  i n t e n d e d  to  e s t a b l i s h  s im p l e  j u r i s d i c t i o n  o r  c o m p l e t e  
s o v e r e i g n t y .  N o f u r l h c r  a c t i o n  s e e m s  t o  h a v e  b e e n  t a k e n  u n t i l  1934 w h e n  
W a k e  I s l a n d  b e c a m e  i m p o r t a n t  a s  a b a s e  f o r  t h e  o p e r a t i o n  o f  t h e  t r a n s ­
p a c i f i c  a e r i a l  l ine.*7

T h e  a c q u i s i t i o n  o f  W a k e  I s l a n d  a p p e a r s  l o  be  t h e  o n l y  c l e a r  i n s t a n c e  w h e n  i 
E x e c u t i v e  h a s  a s s e r t e d  a r i g h t  t o  a c q u i r e  a n d  g o v e r n  t e r r i t o r y  “w i t h o u t  s o  
c o l o r  o f  l e g i s l a t i v e  approva l . "**

64. I d .  at 275.

65. I d .  al 285.

66. R e p r i n t e d  i n  I J. Mouia , s u p r a  note 48, at 555

67 Reno, s u p r a  note 60, ul 277.
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B. "Discovery and Occupation" is Inappropriate Au t h o r i t y

T h e  b a s i s  c l a i m e d  by J u s t i c e  f o r  t h e  P r e s i d e n t ’s u n i l a t e r a l  e x t e n s i o n  o f  t h e  
t e r r i t o r i a l  s e a  a p p e a r s  t o  b e  b e t t e r  g r o u n d e d  in t h e  d i s c o v e r y  a n d  o c c u p a t i o n  o f  
r e m o t e  i s l a n d s  in t h e  P a c i f i c  t h a n  in t h e  p r e c e d e n t  o f  t h e  J e f f e r s o n  l e t t e r s  
d i s c u s s e d  a b o v e . " '  B u t  t h e  r e l e v a n c e  o f  u n i l a t e r a l  c l a im s  b y  t h e  P r e s i d e n t ,  b a s e d  
u p o n  d i s c o v e r y  a n d  o c c u p a t i o n ,  t o  i n c o r p o r a t e  t h e  z o n e  o f  t e r r i t o r y  b e t w e e n  
t h r e e  a n d  t w e l v e  m i l e s  f r o m  U . S .  s h o r e s  m e r i t s  f u r t h e r  e x a m i n a t i o n .  F i r s t  t h e  
d i s c o v e r y  a n d  o c c u p a t i o n  o f  r e l a t i v e l y  sm a l l  a t o l l s  a n d  i s l a n d s  in t h e  P a c i f i c  in t h e  
n i n e t e e n t h  c e n t u r y  h a r d l y  s e e m s  r e l e v a n t  l o  t h e  a c t i o n  t a k e n  by t h e  P r e s i d e n t  in 
p r o c l a i m i n g  a n  e x p a n d e d  t e r r i t o r i a l  s e a .  T h i s  n e w  z o n e  f r o m  t h r e e  t o  t w e l v e  
m i l e s  w a s  n o t  " d i s c o v e r e d "  i n  a n y  s e n s e  s im i l a r  l o  t h e  d i s c o v e r y  o f  W a k e  a n d  
M i d w a y  I s l a n d s . " '  R a t h e r ,  a c o a s t a l  s t a t e ’s s o v e r e i g n t y  o v e r  i t s  t e r r i t o r i a l  s e a  is 
t h e  r e s u l t  o f  t h e  e v o l u t i o n a r y  c h a n g e  in i n t e r n a t i o n a l  l aw  a c c o r d i n g  t o  w h i c h  t h e  
n a t i o n s  o f  t h e  w o r l d  h a v e  c o m e  l o  r e c o g n i z e  s u c h  a u t h o r i t y . ”

F u r t h e r ,  a s  d i s c u s s e d  m o r e  f u l l y  b e l o w ,  e v e n  b e f o r e  t h e  i s s u a n c e  o f  t h e  
T e r r i t o r i a l  S e a  P r o c l a m a t i o n ,  t h i s  z o n e  w a s  a n d  c o n t i n u e s  l o  b e  s u b j e c t  l o  t he  
j u r i s d i c t i o n  o f  t h e  U n i t e d  S t a l e s .  N o r ,  a c c o r d i n g  t o  i n t e r n a t i o n a l  l aw ,  w a s  t h i s  
/ o n e  s u b j e c t  t o  t h e  o c c u p a t i o n  by a n y  p o w e r  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  a s  a 
c o n s e q u e n c e  o f  i t s  s t a t u s  a s  p a r t  o f  t h e  U .S .  c o n t i n e n t a l  s he l l ’.71 T h u s ,  t h e  
r a t i o n a l e  o f  a c l a im  l o  a n  e x t e n d e d  t e r r i t o r i a l  s e a  b a s e d  u p o n  t h e  p r i n c i p l e  (ha t  
t he  p o w e r  f i r s t  d i s c o v e r i n g  a n d  o c c u p y i n g  u n c l a i m e d  t e r r i t o r y  m a y  a s s e r t

It'). Justice Memorandum, supra  mile 6. at 16.

70. i f f  Jones v. U.S.. 137 U.S. 202, 212 (1890).

71. S e e  2 Ristati mint (Third) or For n o  v R i i  ATtoss 1.aw§ 512 ( 1986).

72. Cicncva Convention on the Continental Shelf. Apr i l 29, 1958,art. 2.15 U .S .T .471,T.I.A S 
No. 5578,499 U .S . I .S. 311:

1. The coastal State exercises over the continental shelf sovereign rights I or the purpose
of exploring it and explo it ing its natural resources.
2. The rights referred to in paragraph I of this article arc exclusive in ihe sense that il
the coastal State docs not explore the continental shelf or exploit us natural resources,
no  one may undertake these activ it ies, or make a claim lo the continental shelf, without
the express consent of the coastal Stale.
3. I he rights ol the coastal Stale over the t onl mental shelf do not depend on occupation,
c f f c c in c  t»c notional, or on am express proclamation
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j u r i s d i c t i o n  a n d  s o v e r e i g n l y  o v e r  s u c h  t e r r i t o r y  a g a i n s t  a n y  o t h e r  c l a i m a n t  is 
i n a p p r o p r i a t e .

T h i s  n e w / o n e  is  a l r e a d y  s u b j e c t  t o  t h e  j u r i s d i c t i o n  o f  t h e  U n i t e d  S t a l e s  u n d e r  
b o th  e x i s t i n g  t r e a t y  a n d  s t a t u t o r y  l aw ,  A c c o r d i n g  t o  t h e  p r o v i s i o n s  o f  t h e  G e n e v a  
C o n v e n t i o n  on  t h e  C o n t i n e n t a l  S h e l f , ” t o  w h i c h  t h e  U n i t e d  S t a t e s  is a  p a r t y ,  t h e  
t e rm  " c o n t i n e n t a l  s h e l f ” r e f e r s  t o  t h e  s e a b e d  a n d  s u b s o i l  o f  t h e  o c e a n  " o u t s i d e  t h e  
a r ea  o f  t h e  t e r r i t o r i a l  s e a . " ” U n d e r  t h e  O u t e r  C o n t i n e n t a l  S h e l f  L a n d s  A c t  
( O C S L A ) , ” t h e  t e r m  " o u t e r  C o n t i n e n t a l  S h e l f "  i s  d e f i n e d ,  by  r e f e r e n c e  t o  t h e  
S u b m e r g e d  L a n d s  A c t , ” t o  b e g i n  b e y o n d  t h e  " l i n e  t h r e e  g e o g r a p h i c a l  m i l e s "  f r o m  
the c o a s t l i n e  o f  e a c h  s t a t e . 77 F u r t h e r ,  t h e  O C S L A  d e c l a r e s  t h a t  t h e  r e s o u r c e s  o f  
i he "o u t e r  C o n t i n e n t a l  S h e l f "  " a p p e r t a i n  l o  t h e  U n i t e d  S t a t e s "  a n d  a r e  s u b j e c t  l o  
its " j u r i s d i c t i on  a n d  c o n t r o l . " 7* T h i s  d e c l a r a t i o n  o f  U . S .  a u t h o r i t y  o v e r  t h e  o u t e r  
C o n t i n e n t a l  S h e l f  ( w h i c h  is l e s s  t h a n  s o v e r e i g n )  is a t  o d d s  w i t h  t h e  a s s e r t i o n  o f  
sove r e ign ty  o v e r  t h e  n e w  z o n e  f r o m  t h r e e  t o  t w e l v e  m i l e s  i n t h e  T e r r i t o r i a l  S e a  
I’r o c i am a t i o n .  T h u s ,  t h e  P r e s i d e n t ’s u n i l a t e r a l  c l a im  o f  s o v e r e i g n t y  o v e r  a n  
ex panded  t e r r i t o r i a l  s e a  a p p e a r s  t o  r a i s e  a  s e p a r a t i o n  o f  p o w e r s  i s s u e , "  a n d  t o  
r equ i r e  n ew  l e g i s l a t i o n  t o  r e c o n c i l e  h i s  a c t i o n  w i t h  e x i s t i n g  l aw . “

*3 (icncvii Convention on the Continental She lf, A p ril 29, 1958,15 U .S .T . 471, T .I.A .S . No. •<"S. 199 1.N.T.S. 311

"4 fi/ .a rt. I.

'3 43 I'.S.C . §§ 1331-1356 (1986 & Supp. 1989).

*i. 43 U.S.C. §§ 1.3(11-1315 (1986 & Supp. 1989).

** t u  S .c § 1331(a).

*x 13 U.S.C. § 1332.

* < ' r r  infra note 106 and accompanying text.

I mcrtain about the effect o f the President's I c rr ito n a l Sea Proclamation upon domestic 
• 1 n>c also recoin mends that the Administration seek legislation See Justice Memorandum.
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C. Congressional Asser t ions o f  Sovereignty or  J u r i s d i c l i r m

A s  d i s c u s s e d  a b o v e ,  t h e  C o n g r e s s  h a s  a n  e s s e n t i a l  r o l e  t o  p l a y  in t h e  
a c q u i s i t i o n  o f  t e r r i t o r y  t h r o u g h  t h e  S e n a t e ’s p o w e r  t o  a p p r o v e  t r e a t i e s . "  
C o n g r e s s  h a s  a l s o  o r i g i n a t e d  l e g i s l a t i o n  t o  a c q u i r e  t e r r i t o r y  o n  b e h a l f  o f  t h e  
U n i t e d  S t a t e s  b y  e x e r c i s i n g  i t s  p o w e r  t o  a d m i t  n e w  s t a t e s  i n t o  t h e  U n i o n "  a n d  b y  
a c t i n g  u p o n  t h e  G o v e r n m e n t ’s  i n h e r e n t  p o w e r  a s  a s o v e r e i g n  n a t i o n  l o  a c q u i r e  
t e r r i t o r y  t h r o u g h  d i s c o v e r y  a n d  o c c u p a t i o n . "  In t h i s  c o n t e x t ,  w e  e x a m i n e  t h e  
a n n e x a t i o n s  o f  T e x a s  a n d  H a w a i i  by  t h e  C o n g r e s s  a s  w e l l  a s  i t s  c l a i m  o f  
j u r i s d i c t i o n  o v e r  n u m e r o u s  s m a l l  i s l a n d s  u n d e r  t h e  G u a n o  A c t .

1. T h e  A n n e x a t i o n  o f  T e x a s

T h e  U n i t e d  S t a t e s  a n n e x e d  t h e  R e p u b l i c  o f  T e x a s  by  j o i n t  r e s o l u t i o n  o f  b o t h  
H o u s e s  o f  C o n g r e s s  a p p r o v e d  b y  P r e s i d e n t  P o l k  i n  18 45 . "  T h e  C o n g r e s s  u s e d  
t h i s  m e t h o d  o f  a n n e x a t i o n  b e c a u s e  t h e  t r e a t y  o f  a n n e x a t i o n  s u b m i t t e d  e a r l i e r  by  
P r e s i d e n t  T y l e r  f a i l e d  t o  g a i n  t h e  n e c e s s a r y  t w o - t h i r d s  m a j o r i t y  o f  t h e  S e n a t e  f o r  
a p p r o v a l .  T h e  t r e a t y  h a d  b e e n  r e j e c t e d  b y  a  c o a l i t i o n  o f  a n t i s l a v c r y  f o r c e s  a n d  
p a r t i s a n  s e n a t o r s . "

R e b u f f e d  by  t h e  S e n a t e ,  P r e s i d e n t  T y l e r  e n c o u r a g e d  t h e  H o u s e  t o  f i n d  
a n o t h e r  w a y  t o  a c c o m p l i s h  t h e  a n n e x a t i o n . "  S e c r e t a r y  o f  S t a t e  C a l h o u n  
p r o p o s e d  t h a t  "w h a t  w a s  s o u g h t  t o  b e  e f f e c t e d  b y  t h e  t r e a t y  m i g h t  b e  s e c u r e d  by  
j o i n t  r e s o l u t i o n ,  w h i c h  w o u l d  h a v e  t h e  a d v a n t a g e  o f  r e q u i r i n g  o n l y  a m a j o r i t y  o f  
t h e  t w o  H o u s e s ,  i n s t e a d  o f  t w o - t h i r d s  o f  t h e  S e n a t e . "" T h e  j o i n t  r e s o l u t i o n  w a s  
j u s t i f i e d  on  t h e  c o n s t i t u t i o n a l  g r o u n d  t h a t  C o n g r e s s  h a d  t h e  p o w e r  t o  a d m i t  n e w

81. S e e  s u p r a  note 31.

82. S e e  s u p r a  note 33 and accompanying text.

83. Downes v. B idwcll , 182 U.S. 244 (1901); Mormon Church v. U.S., 136 U .S  I (1890); 
American Insurance Co. v. Canter, 26 U.S. (1 Pet. 511,542) (1828); S e e  1 J. Moore . s u p r a  note 48, 
§ 1, at 1028.

84. A detailed history of ihe annexation of Texas is found in 1 Moore, s u p r a  note 48, § 103,at 
446-457.

85. A. Mc I jwhhi i' , A Constitutional H istory of the Uniteo States496-505 (1935).86. hi ill 499.
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s t a t e s  i n t o  t h e  U n i o n . "  T h e  r e s o l u t i o n  i t s e l f  e x p r e s s e d  C o n g r e s s ’ "‘c o n s e n t ’ t h a t  
t h e  t e r r i t o r y  p r o p e r l y  i n c l u d e d  w i t h i n  a n d  r i g h t f u l l y  b e l o n g i n g  t o  t h e  R e p u b l i c  of 
T e x a s  m i g h t  b e  e r e c t e d  i n t o  a n e w  S t a t e ,  t o  b e  c a l l e d  t h e  S t a t e  o f  T e x a s

2. T h e  A n n e x a t i o n  o f  H a w a i i

T h e  H a w a i i a n  I s l a n d s  w e r e  a l s o  a c q u i r e d  by t h e  U n i t e d  S t a l e s  by  j o in t  
r e s o l u t i o n  o f  b o t h  H o u s e s  o f  C o n g r e s s .  T w o  p r e v i o u s  a t t e m p t s  h a d  b e e n  m a d e  
l o  g a i n  a p p r o v a l  o f  t h e  a n n e x a t i o n  o f  H a w a i i  by t r e a t y .  In F e b r u a r y  1893, 
P r e s i d e n t  H a r r i s o n  s u b m i t t e d  a t r e a t y  o f  a n n e x a t i o n  o f  t h e  H a w a i i a n  I s l a n d s  t o  
t he  S e n a t c f o r  a p p r o v a l .  L e s s  t h a n  o n e  m o n t h  l a t e r ,  t h e  n e w  P r e s i d e n t  C l e v e l a n d  
w i t h d r e w  t h e  t r e a t y  f r o m  c o n s i d e r a t i o n  b e c a u s e  o f  h i s  c o n c e r n s  r e g a r d i n g  t he  
d i s t a n c e  o f  t h e  H a w a i i a n  I s l a n d s  f r o m  t h e  c o n t i n e n t a l  U n i t e d  S t a t e s  a n d  t h e  
o v e r t h r o v  ',f t h e  c o n s t i t u t i o n a l  g o v e r n m e n t  o f  H a w a i i . 50 A f t e r a  s e r i e s o f  r e v o l t s  
a g a i n s t  Q u e e n  L i l i u o k a l a n i  a n d  t h e  p r o m u l g a t i o n  o f  a  n e w  c o n s t i t u t i o n  f o r  
H aw a i i  in 1894,  a  s e c o n d  t r e a t y  o f  a n n e x a t i o n  w a s  c o n c l u d e d  in J u n e  1897 an d  
s u b m i t t e d  t o  t h e  S e n a t e  by  P r e s i d e n t  M c K i n l e y . ' 11 W h i l e  t h i s  t r e a t y  w a s  p e n d i n g  
b e f o r e  t h e  S e n a t e ,  a j o i n t  r e s o l u t i o n  “t o  a c c o m p l i s h  t h e  s a m e  p u r p o s e  by 
a c c e p t i n g  t h e  o f f e r e d  c e s s i o n  (o f  t h e  H a w a i i a n  I s l a n d s ]  . . . i n t o  t h e  U n i o n  w is 
a d o p t e d  by t h e  C o n g r e s s  a n d  a p p r o v e d  J u l y  7,  1898."91

U n l i k e  T e x a s ,  t h e  Hawa i i * .  . i s  w e r e  i n c o r p o r a t e d  i n t o  t h e  U n i o n  a s  a 
t e r r i t o r y ,  n o t  a  s l a t e .  T h e  anr .  a _ .  o n  o f  H a w a i i  by  l e g i s l a t i o n  w a s  " s t r e n u o u s l y  
c o n t e s t e d  a t  t h e  t im e  b o t h  in C o n g r e s s  a n d  by  t h e  p r e s s , " 9'  b u t ,  t h e  a n n e x a t i o n  of 
T exa s  w a s  c i t e d  a s a  p r e c e d e n t . 94 A l t h o u g h  t h e r e  r e m a i n s s o m c d o u b t  c o n c e r n i n g  
t he a p t n e s s  o f  t h e  a n n e x a t i o n  o f  T e x a s  a s  a p r e c e d e n t  in t h e  c a s e  o f  H a w a i i , 93 t he 
a c q u i s i t i o n  o f  H a w a i i  m a y  b e  s e c u r e l y  s u p p o r t e d  o n  t h e  b a s i s  o f  C o n g r e s s ’

88. A. McI.auuhi.in,s u p r a  note 85. at 500.

89. I J, Moorf...\up ro  note 48, ai 454-455.

90. I d . a i 496-98.

91. /,/. at 503.

92. I d .  at 509. S e e  a ls o  supra  noie 33.

93 W. W i i.i.uuchhv, su/ira note 24, at 427

94 I d .
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e x e r c i s i n g  ( h e  i n h e r e n t  p o w e r  o f  a s o v e r c i g r  n a t i o n  t o  a c q u i r e  t e r r i t o r y . ' *  
F u r t h e r ,  t h e  a c q u i s i t i o n  o f  t h e  H a w a i i a n  I s l a n d s  l>y j o i n t  r e s o l u t i o n  a p p r o v e d  by 
t h e  P r e s i d e n t  h a s  n e v e r  b e e n  s e r i o u s l y  c h a l l e n g e d . ”

3. T h e  A c q u i s i t i o n  of  t h e  G u a n o  I s l a n d s

In t h e  G u a n o  Ac t , ' *  C o n g r e s s  p r o v i d e d  f o r  t h e  d i s c o v e r y  a n d  o c c u p a t i o n  o f  
i r l u n d s  c o n t a i n i n g  d e p o s i t s  o f  g u a n o .  T h e  A c t  p r o v i d e s  in p a r t  l h a t  w h e n e v e r  an y  
c i t i / e n  o f  t h e  U n i t e d  S t a t e s  d i s c o v e r s  "a d e p o s i t  o f  g u a n o  o n  a n y  i s l a n d ,  r o c k ,  o r  
ke y ,  n o t  w i t h i n  t h e  l aw fu l  j u r i s d i c t i o n  o f  a n y  o t h e r  G o v e r n m e n t ,  a n d  n o t  o c c u p i e d  
by  t h e  c i t i z e n s  o f  a n y  o t h e r  G o v e r n m e n t , "  a n d  t a k e s  p e a c e a b l e  p o s s e s s i o n ,  a n d  
o c c u p i e s  t h e  s a m e ,  s u c h  i s l a n d ,  r o c k ,  o r  k e y  m a y ,  a t  t h e  d i s c r e t i o n  o f  t he  
P r e s i d e n t ,  b e  c o n s i d e r e d  a s  a p p e r t a i n i n g  t o  t h e  U n i t e d  S t a t e s . ' ” If t h e  P r e s i d e n t  
is s a t i s f i e d  t h a t  t h e  d i s c o v e r e r  m e e t s  t h e  c o n d i t i o n s  in t h e  A c t ,  t h e  i s l a n d s  c a n  be  
r e g a r d e d  a s  b e l o n g i n g  t o  t h e  U n i t e d  S t a t e s . 11"

T h e  S u p r e m e  C o u r t  s u s t a i n e d  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  G u a n o  A c t  in J on  ex 
v. U n i t e d  States.'"' T h e  d e c i s i o n  i n v o l v e d  t h e  c h a l l e n g e  by  t h e  d e f e n d a n t  in a 
t r i a l  f o r  m u r d e r  o c c u r r i n g  on  N a v a s s a  I s l a n d  i n t h e  C a r i b b e a n  S e a .  T o  s u s t a i n  
t h e  i n d i c t m e n t ,  t h e  U n i t e d  S t a t e s  h a d  t o  p r o v e  t h a t  N a v a s s a  I s l a n d  b e l o n g e d  to  
t h e  U n i t e d  S t a t e s  by v i r t u e  o f  t h e  i m p l e m e n t a t i o n  o f  t h e  G u a n o  A c t  a n d  t h a t  
C o n g r e s s  p o s s e s s e d  t h e  a u t h o r i t y  t o  p a s s  t h e  A c t .  T h e  C o u r t  u p h e l d  t h e  G u a n o  
A c t  o n  t h e  g r o u n d  t h a t  a n y  n a t i o n  m a y  a c q u i r e  d o m i n i o n  o v e r  n e w  t e r r i t o r y  by 
d i s c o v e r y  a n d  o c c u p a t i o n ,  " a n d  m a y  e x e r c i s e  s u c h  j u r i s d i c t i o n  a n d  f o r  s u c h  p e r i o d

96. W. Wn.ioi'fiHHV. s u p r a  note 24, at 429:

The annexation of Hawaii by legislative act was constitutionally justif ied upon the same 
ground that ihe extension of American sovereignty over the Guano Islands was justif ied, 
namely, as an exercise of a right springing from the fact that, in the absence of express 
constitutional prohib it ion, the United States as a sovereign nation has all the po.vcr lhal 
any sovereign nation is recognized by international law and practice to have with reference 
to such poli t ica l questions as the annexation of territory.

97. /«/. at 430.

98. It Stat. 119(1X56).

99. Id.

1UU. I J. Moom . s u p r a  note 4K, § 115, at 558-59; Mooxt: containsa listing of the is landsthai
were discovered and orrupicd by I lie United States under the (iuuno Act. Id.  § I IS, at 566-569
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a s  it s e e s  f i t  o v e r  t e r r i t o r y  s o  a c q u i r e d . " 1112 T h e  G u a n o  A c t  a n d  t h e  S u p r e m e  C o u r t  
d e c i s i o n  u p h o l d i n g  i t s  c o n s t i t u t i o n a l i t y  h a v e  b e e n  a c c e p t e d  by  l a t e r  c o u r t s  a n d  
c o n s t i t u t i o n a l  w r i t e r s  a s  a n  a c c e p t e d  m e a n s  f o r  t h e  C o n g r e s s  t o  a c q u i r e  n e w  
t e r r i t o r y  .,0‘

I I I .  A S S F R T IO N S  O F S o V F R F IG N T Y  R f.O U IR F  C oN G R F S S IO N A l. A C T IO N

I n s u m ,  t h e  m o r e  s u b s t a n t i a l  e x t e n s i o n s  o f  U . S .  t e r r i t o r y  h a v e  b e e n  a c ­
c o m p l i s h e d  by  t r e a t y . 194 F u r t h e r ,  s i g n i f i c a n t  a n n e x a t i o n s  in t h e  c a s e s  o f  T e x a s  
a n d  H a w a i i  w e r e  a c h i e v e d  by  l e g i s l a t i v e  a c t i o n .  A l t h o u g h  t h e  c o n s t i t u t i o n a l  b a s i s  
f o r  t h e  a c q u i s i t i o n  o f  T e x a s  a n d  H a w a i i  i s  f o u n d  in t h e  p o w e r  o f  t h e  C o n g r e s s  t o  
a d m i t  n e w  s l a t e s  i n t o  t h e  U n i o n ,  t h e s e  a c q u i s i t i o n s  a r c  a l s o  g r o u n d e d  in t he  

I i n h e r e n t  a u t h o r i t y  o f  t h e  U n i t e d  S t a t e s  a s  a s o v e r e i g n  n a t i o n  t o  a c q u i r e  n e w  
t e r r i t o r y . lui S u c h  a c q u i s i t i o n s ,  a l t h o u g h  i n i t i a t e d  b y  t h e  C o n g r e s s  t h r o u g h  
l e g i s l a t i o n ,  n e v e r t h e l e s s  r e q u i r e  t h e  a p p r o v a l  o f  t h e  P r e s i d e n t  t o  b e c o m e  l aw 
a n d  t h e r e f o r e  m a y  b e  r e g a r d e d  a s  r e q u i r i n g  t h e  c o m b i n e d  a c t i o n  o f  t h e  p o l i t i c a l  
b r a n c h e s  o f  t h e  U . S .  G o v e r n m e n t  ( o r  t h e  o v e r r i d e  o f  a  P r e s i d e n t i a l  v e t o  a s  
p r o v i d e d  by t h e  C o n s t i t u t i o n )  in o r d e r  t o  b e  i m p l e m e n t e d . ' 99

S o m e  r e l a t i v e l y  m i n o r  i s l a n d s  in t h e  P a c i f i c  ( W a k e  I s l a n d  a n d  p o s s i b l y  t h e  
M i d w a y  I s l a n d s )  w e r e  a c q u i r e d  by  E x e c u t i v e  a c t i o n ,  a l t h o u g h  in t h e  c a s e  o f  t h e  
M i d w a y  I s l a n d s ,  t h e  a c q u i s i t i o n  m a y  b e  b a s e d  u p o n  t h e  s u b s e q u e n t  a n n e x a t i o n  
by t h e  U n i t e d  S t a l e s  o f  t h e  H a w a i i a n  I s l a n d s  l o  w h i c h  t h e s e  i s l a n d s  m a y  b e  
r e g a r d e d  t o  b e l o n g .  M o r e  im p o r t a n t l y ,  t h e  d i s c o v e r y  a n d  o c c u p a t i o n  o f  t h e s e

102. I d .  at 212.

103. U.S. v Curliss-Wrighl, 299 U.S. 304, 318 (1936); S e e  i l l s o  W. Wn i o v g h k i . s i i p r a  note 24, 
at 429.

104. S e e  s u p r a  notes 35-43 and accompanying text.

105. W. W 11.1.UVGHHY,s u p r a  note 24, at 429.

I Oft. S e e  F lem ing v. Page, 50 U.S. (9 How.) 603,615 (1850), conclud ing that new territory can 
only be acquired through the treaty-making power or legislative authority. See also O. Wkight, 
s u p r a  note 95, at 276 (1922): "We conclude that courts in apply ing in iernatiou .1 law and the 
President in the exercise of his d ip lomatic powers may rccogni/c minor acquisitions of territory 
by operation of international law, and that more considerable bodies of territory may be acquired 
by treaty or jo in t resolution of Congress." B u i  s e e  a l s o  U.S. v. Louis iana, 363 U.S. I , 35 (1960). 
where Ihe Supreme Court, in dicta, would rccogni/c the authority of the President lo  claim 
territorial rights in Ihe marginal sea as aguinsl foreign nations, while assigning to the Congress
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. smal l ,  r e m o t e  i s l a n d s  i s  n o t  a  c o m p e l l i n g  p r e c e d e n t  f o r  t h e  a u t h o r i t y  ol i h e  
P r e s i d e n t  u n i l a t e r a l l y  t o  e x t e n d  t h e  t e r r i t o r i a l  s e a  l o  e n c o m p a s s  a  v a s t  a r e a  o f  t h e  
o c e a n  a s  s o v e r e i g n  U . S .  t e r r i t o r y ,  f o r  t h e  r e a s o n s  d i s c u s s e d  a b o v e .

B e c a u s e  t h e  P r e s i d e n t  c a n n o t  u n i l a t e r a l l y  a l t e r  o r  a m e n d  l aw  e n a c t e d  by t h e  
C o n g r e s s  o r  t h e  s l a t e s ,  t h e  p r o v i s o  in t h e  T e r r i t o r i a l  S e a  P r o c l a m a t i o n  t h a t  
n o t h i n g  i n t h e  P r o c l a m a t i o n  " e x t e n d s  o r  o t h e r w i s e  a l t e r s  e x i s t i n g  F e d e r a l  o r  S t a l e  
l uw o r  a n y  j u r i s d i c t i o n ,  r i g h t s ,  l e g a l  i n t e r e s t s ,  o r  o b l i g a t i o n s  d e r i v e d  t h e r e f r o m "  
is a t  b e s t  o n l y  a  s t a t e m e n t  o f  i n t e n t  o r ,  at  t h e  l e a s t ,  w i s h f u l  t h i n k i n g  o n  t h e  p a r t  
o f  t h e  E x e c u t i v e .  A s  s t a t e d  a b o v e ,  J u s t i c e  r e c o m m e n d e d  l h a t  t h e  A d m i n i s t r a t i o n  
s h o u l d  s e e k  l e g i s l a t i o n  l o  a c h i e v e  s u c h  a r e s u l t  a n d  r e c o g n i / e d  l h a t  t h e  q u e s t i o n  
w h e t h e r  t h e  T e r r i t o r i a l  S e a  P r o c l a m a t i o n  a f f e c t s  d o m e s t i c  l aw  i s  s t r i c t l y  a  m a t t e r  
o f  C o n g r e s s ’ i n t e n t  in e n a c t i n g  a p a r t i c u l a r  s t a t u t e  t h a t  r e f e r s  t o  t h e  t e r r i t o r i a l  
s e a  o f  t h e  U n i t e d  S t a t e s  o r  e m p l o y s  a r e l a t e d  t e r m . 107 In  h i s  o f t - q u o t e d  d e c i s i o n  
o n  t h e  e x t e n t  o f  t h e  l e g i s l a t i v e  p o w e r  o f  t h e  C o n g r e s s ,  J u s t i c e  S u t h c i l a n d  
c o n c l u d e d  t h a t  " | n | o  a c t i o n  o r  l a c k  o f  a c t i o n  o n  t h e  p a r t  o f  t h e  P r e s i d e n t  c o u l d  
d e s t r o y  | t h e  J p o t e n t i a l i t y "  o f  a n  e x i s t i n g  l aw .  " C o n g r e s s  a l o n e  c o u l d  d o  l h a t .  .

I n  v i ew  o f  o u r  c o n c l u s i o n  l h a t  C o n g r e s s  m u s t  a c t  l o  e x t e n d  s o v e r e i g n t y  l o  t h e  
n e w  z o n e  f r o m  t h r e e  l o  tw e l v e  m i l e s  o f f s h o r e  t h e  U n i t e d  S t a t e s ,  w h a t  m a y  b e  s a i d  
o f  t h e  P r e s i d e n t ’s u n i l a t e r a l  a c t i o n  in e x t e n d i n g  ( h e  t e r r i t o r i a l  s e a ?  F i r s t ,  l a c k i n g  
a c t i o n  by  t h e  C o n g r e s s ,  t h e  n e w  z o n e  is n o t  s o v e r e i g n  t e r r i t o r y  o f  t h e  U n i t e d  
S l a t e s ,  a l t h o u g h  s u b j e c t  l o  i t s  j u r i s d i c t i o n ,  a n d  a n y  a c t i o n  t a k e n  by  t h e  U n i t e d  
S t a l e s  a s  t h e  h o l d e r  o f  t i t l e  l o  t h e  s u b m e r g e d  l a n d s  a n d  r e s o u r c e s  o f  t h e  n e w  z o n e  
m a y  b e  s u b j e c t  l o  c h a l l e n g e . 100

S e c o n d ,  t h e  s t a t u s  o f  t h e  e x p a n d e d  U . S .  t e r r i t o r i a l  s e a  is m a d e  m o r e  
c o m p l i c a t e d .  U n d e r  i n t e r n a t i o n a l  l aw ,  f o r e i g n  n a t i o n s  m a y  r e g a r d  t h e  j u r i s d i c ­
t i o n  o f  t h e  U n i t e d  S l a t e s  o v e r  i t s  t e r r i t o r i a l  s e a  a s  e x t e n d i n g  tw e l v e  m i l e s  f r o m

107. Jus'icc Memorandum, s u p r a  note 6, at 30.

108. United States v. Curl iss-Wrighl Iixport Corp., 299 U.S. 304. 332 (1936): s e e  a l s o  
Argentine Rcpub licv . Amerada Hess Shipping Corp., 57 U.S.I. . W. 4121,4125 n.8 (1989), m which 
the Supreme Court suggests that extension of the U.S. terr itor ia l sea to twelve miles may affect 
how domestic laws are interpreted.

109. For example, in protecting natural resources found in the new zone, such us corul reels 
and other submerged formations and associated species, the United States may not assert a cla im 
for damages based upon its ownership of such resources, a lthough it may make such a cla im based 
upon other authority. See the provisions of the Murine Sanctuaries Act. 16 U.S.C.A. § 1431-1445 
(West 1985,Supp. 1989),and Honditrclf. T h e  M / V  W r l l w a o i l  ( i r u i i n d i n v  A  S i i n i t u u r v  ( u s e
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i ts s h o r e s .  B u t  u n d e r  t h e  C o n s t i t u t i o n  a n d  d o m e s t i c  l aw ,  t h e  e x p a n d e d  t e r r i t o r i a l  
s ea  m u s t  b e  r e g a r d e d  a s  d i v i d e d  i n t o  t w o  "zones: "  ( I )  t h e  o l d  “t e r r i t o r i a l  s e a  
e x t e n d i n g  t h r e e  m i l c s f r o m  s h o r e ,  s u b j e c t  t o  s t a t e  o w n e r s h i p  a n d  r e g u l a t i o n  o f  i t '  
s u b m e r g e d  l a n d s  a n d  r e s o u r c e s ,  a n d  ( 2 )  t h e  n ew  "zone"  f r o m  t h r e e  t o  iw e lv t  
mi l es ,  s u b j e c t  t o  e x i s t i n g  f e d e r a l  a n d  s t a t e  l e g a l  a u t h o r i t i e s  w i t h  r e s p e c t  t o  i t '  
r e s o u r c e s  a n d  t o  a c t i v i t i e s  o c c u r r i n g  t h e r e .  U n c e r t a i n t i e s  h a v e  a l r e a d y  a r i s e t  
c o n c e r n i n g  t h e  i n t e r p r e t a t i o n  o f  t h e  P r e s i d e n t i a l  P r o c l a m a t i o n ,  a n d  o t h e  
p r o b l e m s  c o n c e r n i n g  t h e  i m p l e m e n t a t i o n  a n d  e n f o r c e m e n t  o f  f e d e r a l  a n d  s t a l l  
l aws  m a y  b e  e x p e c t e d  l o  a p p e a r . " 0 In a d d i t i o n ,  b e c a u s e  m a n y  f e d e r a l  l aw 
e m p l o y  t h e  t e r m  " t e r r i t o r i a l  s e a "  e i t h e r  w i t h  o r  w i t h o u t  a r e f e r e n c e  t o  " t h r o  
g e o g r a p h i c a l  m i l e s ” f r o m  t h e  U . S .  c o a s t  l i n e ,  t e c h n i c a l  a m e n d m e n t s  m a y  bi 
n e c e s s a r y  t o  c o n f o r m  s u ch  l aw s  t o  t h e  T e r r i t o r i a l  Se a  P r o c l a m a t i o n . " 1

F i n a l l y ,  t h e  J u s t i c e  M e m o r a n d u m  a r g u e s  n o t  on ly  t h a t  t h e  P r e s i d e n t  m a '  
u n i l a t e r a l l y  e x t e n d  s o v e r e i g n t y  o v e r  t h e  n e w  z o n e  f r o m  t h r e e  t o  t w e l v e  m i l e  
o f f s h o r e ,  b u t  t h a t  C o n g r e s s  l a c k s  t h e  a u t h o r i t y  t o  d o  so:  "w e  d o u h l  t h a t  C o n g r c s  
h a s  c o n s t i t u t i o n a l  a u t h o r i t y  t o  a s s e r t  e i t h e r  s o v e r e i g n t y  o v e r  a n  e x l e n d e -  
t e r r i t o r i a l  s e a  o r  j u r i s d i c t i o n  o v e r  it u n d e r  i n t e r n a t i o n a l  l a w  o n  b e h a l f  o f  th 
U n i t e d  S t a t e s . " " '  T h i s  c a t e g o r i c a l  s t a t e m e n t  d e n i e s  a s u b s t a n t i v e  r o l e  f o r  th 
l e g i s l a t i v e  b r a n c h  in s u c h  :> c r i t i c a l  m a t t e r  o f  n a t i o n a l  i n t e r e s t  a s  s e t t i n g  th 
t e r r i t o r i a l  l i m i t s  o f  t h e  U n i t e d  S t a t e s .  It c l a im s  a l a r g e r ,  e x c l u s i v e  a r e a  c 
g o v e r n m e n t  s u b j e c t  t o  E x e c u t i v e  f i a t  t h a n  h a s  ye t  b e e n  c l a i m e d ,  a n d ,  ir u n o |  
p o s e d ,  a l t e r s  o u r  c o n s t i t u t i o n a l  s y s t e m  o f  c h e c k s  a n d  b a l a n c e s  i n  t h e  P r e s i d e n t
f a v o r .

I V .  A n  E x i ' a n d f . d  T i  r r i t o r i a l  S p a  a n d  N a t i o n a l  M a r i n i  P o l i o

O u r  a r t i c l e  l o  t h i s  p o i n t  h a s  c o n c e r n e d  t h e  a u t h o r i t y  o f  t h e  t w o  po l i t i c ,  
b r a n c h e s  o f  g o v e r n m e n t  l o  a c q u i r e  n e w  s o v e r e i g n  t e r r i t o r y .  W e  h a v e  a r g u e  
t ha t  p r e c e d e n t s  c i t e d  by  J u s t i c e  d o  n o t  s u p p o r t  t h e  u n i l a t e r a l  a c t i o n  t a k e n  by 11 
P r e s i d e n t  a n d  l h a t  t h e  r o l e  o f  t h e  C o n g r e s s  in e x t e n d i n g  t h e  t e r r i t o r i a l  s e a  h; 
b e e n  s k i r l e d .  F u r t h e r ,  t h e  T e r r i t o r i a l  S e a  P r o c l a m a t i o n  h a s  a l r e a d y  b c c o n

110. The  cla im by Californ ia (hat the "coastal /one," us defined in the C Z M A ,  is automatical 
expanded to twelve miles as a result of the President's expansion of the territorial see is o 
example. S e e  Saurenman, s u p r a  note 5.

111. The  C ZM A  defines the "coastal zone” as extending seaward to the "outer l im it of t 
United Stales territorial sea,* hut does not, as many other federal statutes, specify a three-m 
limit. 16 U .S .C . 1453(1). The OCSLA  also uses the term “coastal /one" as def ined in the C7.M 
without reference lo  a three-mile territorial sea. 43 U.S (' § 1331(c).
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l ed  in an d  m e a s u r a b l y  c o m p l i c a t e s  U . S .  c o a s t a l  a n d  o c e a n  p o l i c y  d e b a t e s .  
: x a m p l c , w c  n o t e  t h a t  t h e  J u s t i c e  M e m o r a n d u m  p r o v i d c s a  l e n g t h y  a n a l y s i s  

e f f e c t s  o f  t h e  P r o c l a m a t i o n  u p o n  U . S .  c o a s t a l  a n d  o c e a n  r e s o u r c e  
c m c n t  i s s u e s ,  a n d  t h a t  t h e  r e s p o n s e  by  t h e  C a l i f o r n i a  A t t o r n e y  G e n e r a l  is 
:d a lm o s t  e x c l u s i v e l y  t o  t h e s e  m a t t e r s . " 1

-• q u e s t i o n  n a t u r a l l y  a r i s e s  w h a t  s h o u l d  t h e  C o n g r e s s  d o ?  T o  d o  n o t h i n g  
imp ly  t h a t  C o n g r e s s  a c q u i e s c e s  n o t  o n l y  in t h e  u n i l a t e r a l  e x t e n s i o n  o f  t h e  
r ia l  s ea  by t h e  P r e s i d e n t  bu t  in t h e  e x t e n s i o n  o f  p r e s i d e n t i a l  a u t h o r i t y  at  
i c n s e  of  t h e  C o n g r e s s .  B u t  if t h e  C o n g r e s s  is p e r s u a d e d  l o  a c t  i n i t s  o w n  
t i ona l  a n d  c o n s t i t u t i o n a l  i n t e r e s t s ,  w h a t  a c t i o n  is a p p r o p r i a t e ?

a n g e  of o p t i o n s  h a s  b e e n  s u g g e s t e d ,  f r o m  a f f i r m i n g  t h e  T e r r i t o r i a l  S e a  
m a t i o n  t h r o u g h  l e g i s l a t i o n  a n d  c o d i f y i n g  t h e  s t a t u s  q u o  p r i o r  l o  t h e  
m a l i o n .  t o  e x t e n d i n g  s l a t e  o w n e r s h i p  a n d  c o n t r o l  t o  twe lve  m i l e s . " *  T w o  
i cn t  m a r i n e  p o l i c y  s p e c i a l i s t s  h a v e  r e c o m m e n d e d  t h a t  C o n g r e s s  e n a c t  
l i on  e s t a b l i s h i n g  a j o i n t  f e d e r a l - s t a l e  m e c h a n i s m  t o  m a n a g e  t h e  r e s o u r c e s  
i c e  of t he  n e w  n i n e - m i l e  / o n e  c o o p e r a t i v e l y . " 5 T h i s  p r o p o s a l  a n d  o t h e r s  
t o  it r c c o g n i / e  t h a t  t h e  e x p a n s i o n  o f  t h e  t e r r i t o r i a l  s ea o c c u r s  in t h e  

l o f  a l on g  h i s t o r y  o f  c o n f l i c t  b e t w e e n  f e d e r a l  a n d  s l a t e  g o v  r n m e n t s  
n i n g  t he  m a n a g e m e n t  o f  c o a s t a l  a n d  o c e a n  s p a c e  a n d  r e s o u r c e s . " ' '  T h i s

Vcc s u p r a  notes 5 and 6. Serious concerns have also been expressed by l lawu i i and other 
states about the effects ol the Terr itor ia l Sea Proclamation. S e e S cn. Concurrent KesoL 
15th Leg.. Reg. Scss., 1089 Hawaii , requesting that the U.S. Congress consider the impact 
nclamaimn on "domestic law and Icdcral/slatc relations and rights in the three to twelve 
ic end the related question of federal/state relations and rights in Ihe U.S. exclusive 
ic /one."

\ b il l was introduced in the first session of the l l l l s l  Congress by Congressman Norm 
y (R-C'a I. which purported to preserve ihe status quo. I I .R .  1405. lUlst Cong.. 1st Sess. 
Although scheduled for mark-up by the Subcommittee on Oceanography, cons iderat ion
ill was delayed because of opposit ion bv members and the coastal states. Set" also
ky. /•. \pan\ion ol  (he / erntoriaI Sea: A Congressional Response. 3ABA I .awoi ih i
.iitti! NiwstMrm 15-22(Summer 10X0).

Kncchi and Cir in-Sain, I h e  R o l e  o f  I ' a  I t i e s  i n  N a t i o n a l  O c e a n  P o l i c y .  Paper I ’rcscn-
c Conference on Va lues and the American Ocean: Philosophical, Historical. I .egal and
crspectivcs.Thc University of Ca liforn ia at Santa Barbara. Santa Barbara, Ca .. June 26-

h o r  e x a m p l e .  \ee Kncch i .  Cicin-Sn in, and Archer. N a t  i n  n o  I (>< c a n  P o l i c y  I If i n  d i n e
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c o n f l i c t  h a s  b e e n  we l l  c h r o n i c l e d  a n d  n e e d  n o t  h e  d i s c u s s e d  h e r e . " ’ W e  h o p e  on l y  
t o  r e c o m m e n d  ( a n d  r ev ive )  a p r o p o s a l  t h a t  wi l l  a s s e r t  a n d  p r o t e c t  C o n g r e s s '  r o l e  
in e s t a b l i s h i n g  t h e  s o v e r e i g n t y  o f  a n  e x p a n d e d  t e r r i t o r i a l  s e a ,  w h i l e  c r e a t i n g  a 
m e c h a n i s m  t h a t  m a y  l ead  t o  t h e  r e s o l u t i o n  o f  a t  l e a s t  s o m e  o f  t h e  i n t e r g o v e r n ­
m e n t a l  c o n f l i c t s  in U.S .  c o a s t a l  a n d  m a r i n e  r e s o u r c e  m a n a g e m e n t .  In t h i s  
r e s p e c t ,  o u r  p r o p o s a l  r e c o g n i z e s  t h a t  t h e  T e r r i t o r i a l  S e a  P r o c l a m a t i o n  mus t  b e  
a d d r e s s e d  in t h e  co n t e x t  of  U . S .  m a r i n e  p o l i c y - m a k i n g  a n d  l h a t  C o n g r e s s  is a n  
e s s e n t i a l  a c t o r  in s h a p i n g  t h i s  p o l i c y .

In 19,XX, t h e  H o u s e  of R e p r e s e n t a t i v e s  p a s s e d  H . R .  5069 ,  s p o n s o r e d  by t he  
f o r m e r  C h a i r  o f  t h e  S u b c o m m i t t e e  o n  O c e a n o g r a p h y ,  C o n g r e s s m a n  M ik e  Low ry  
( D - W a . ) . " "  H . R .  5069 wo u l d  h a v e  e x p a n d e d  t h e  t e r r i t o r i a l  s e a  t o  tw e l v e  mi l e s ,  
t h e r e b y  a c c o m p l i s h i n g  t he  d e f e n s e  a n d  f o r e i g n  p o l i c y  g o a l s  o f  t h e  U n i t e d  S t a t e s ,  
a n d  w o u l d  h a v e  e s t a b l i s h e d  a  s c v c n t c e n - m e m b c r  N a t i o n a l  O c e a n s  Po l i cy  
C o m m i s s i o n  c h a r g e d  wi th a d v i s i n g  b o t h  t h e  P r e s i d e n t  a n d  t h e  C o n g r e s s  on  a 
c o m p r e h e n s i v e  o c e a n s  p o l i c y ,  i n c l u d i n g  i m p l e m e n t i n g  t h e  t e r r i t o r i a l  s ea  
e x p a n s i o n .  H . R .  5069 w ou l d  h a v e  r e q u i r e d  a r e p o r t  a n d  r e c o m m e n d a t i o n s f r o m  
t h e  C o m m i s s i o n  w i t h i n  two y e a r s ,  a n d  w o u l d  h a v e  p r e s e r v e d  t h e  l eg a l  s t a t u s  q u o  
d u r i n g  t h e  i n t e r i m ,  p e n d i n g  a c t i o n  by  t h e  C o n g r e s s  in r e s p o n s e  t o  t h e  C o m m i s ­
s i o n ' s  r e c o m m e n d a t i o n s .  W e  b e l i e v e  t h a t  t h e  a p p r o a c h  d e s c r i b e d  in H .R .  5069 
w o u l d  b e  a n  a p p r o p r i a t e  r e s p o n s e  by  t h e  C o n g r e s s  t o  t h e  T e r r i t o r i a l  Se a  
P r o c l a m a t i o n .

F i r s t ,  in r e s p o n s e  to  t he  T e r r i t o r i a l  S e a  P r o c l a m a t i o n ,  C o n g r e s s  sh ou l d  ac t  
q u i c k l y  t o  a s s e r t  i t s  a u t h o r i t y  t o  a c q u i r e  n e w  s o v e r e i g n  t e r r i t o r y  o n  b e h a l f  of  t he  
U n i t e d  S l a t e s .  B e c a u s e  t he  l e g a l  s t a t u s  q u o  wi l l  b e  p r e s e r v e d  d u r i n g  t h e  p e r i od  
in w h i c h  t h e  O c e a n s  Pol icy C o m m i s s i o n  c o n d u c t s  i t s  s t u d y ,  c o a s t a l  s t a t e s  wil l  h e  
l e s s  l i k e l y  t o  o b j e c t  t o  t he  l e g i s l a t i o n . " ’

S e c o n d ,  C o n g r e s s  is e v i d e n t l y  n o t  y e t  p r e p a r e d  t o  a c t  o n  a n y  m a r i n e  pol icy 
p r o p o s a l s  l h a t  s e e k  t o  r e d u c e  t h e  l ev e l  o f  i n t e r g o v e r n m e n t a l  co n f l i c t  in a

117 fo r  a partial listing of artic les examining federal-state conflicts in coastal and ocean 
resource management, see Icichcnbcrg and Archer, s u p r a  note 5, at 9 n.2, and 18 n. 56.

I IS. S e e .  I H i l l  l o  E s t a b l i s h  a  1 2 - M i l e  T e r r i t o r i i l l  S e a  a n d  a 2 d - M i l e  C o n t i g u o i i s  / .o n e ,  
t o  I: xtabhsli t h e  N a t i o n a l  O c e a n s  P o l i c y  C o m m i s s i o n ,  a n d  f o r  o t h e r  p u r p o s e s :  H e a r i n g  
a n  II I I . S O  f ib l i e  f a r e  t h e  S a b c u n i m .  o n  O c e a n o g r a p h y  o f  t h e  l l o n s e  C o m m ,  o n  M e r c h a n t  
M a r i n e  a n d  f  i s h e r i e s ,  IflOth Cong., 2d Scss.. (19H8) (hereinafter H e a r i n g s  o n  I I . R .  S0f>9\.

i n  h i ; cm/v i .. ..-i,.,! i„. i n , - i  ,i sc, ,. ,. |. ii t . . . • .............. ....
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o m p r c h c n s i v c  f a s h i o n . 120 A  s u i t a b l y  c o n s t i t u t e d  O c e a n s  P o l i c y  C o m m i s s i o n  m a y  
>e a b l e  t o  p r o d u c e  l e g i s l a t i v e  r e c o m m e n d a t i o n s  t o  i m p r o v e  f e d e r a l - s t a l e  
o o p c r a t i o n  in m a n a g i n g  m a r i n e  a n d  c o a s t a l  r e s o u r c e s  t h a t  w i l l  c o m m a n d  
u f f i c i e n l  s u p p o r t  f r o m  C o n g r e s s  t o  b e  e n a c t e d  i n t o  l a w .  I t  m a y  e m e r g e  t h a t  a 
v c l l - c o o r d i n a t e d  s c r i e s  o f  a m e n d m e n t s  t o  s e v e r a l  f e d e r a l  l a w s  ( e . g . ,  t h e  C Z M A  
i n d  t h e  O C S L A )  w o u l d  r e s o l v e  a t  l e a s t  s o m e  o f  t h e  c u r r e n t  m a j o r  c o a s t a l  a n d  
n a r i n e  r e s o u r c e  m a n a g e m e n t  c o n f l i c t s ,  w i t h o u t  t h e  n e e d  f o r  m o r e  s u b s t a n t i a l  
h a n g e s  in e x i s t i n g  p r o g r a m s . 121

120. A llhough many proposals have been considered by Congress during the pasi. and several 
proposals have been included in bil ls passed by either Ihe House of Representatives or the Senate, 
nc-ne has passed both chambers. For exumple, proposals lo restore state authority lo review 
''ederally-conductcd o i l and gas lease sales under the federal consistency provisions of the C'/MA 
have been introduced in severul bil ls , inc lud ing S. 2324 passed by the Senate in 1984; S. Ri r . No. 
S12. 98th Cong., 2d Scss. (1984); I I .R . <589, 98th Cong.. 2d Scss. (1984); H .R . 1445 99th Cong., 
1st Scss. (1985); S. 1412, 100th Cong., 1st Scss. (1987); I I .R .  3202. 100th Cong., 1st Scss. (1987); 
and S. 1189, 101st Cong., 1st Scss. (1989).

Proposals to share revenues between the coastal states and the federal government from 
offshore o il and gas development have repeatedly been made, and, on at least one occasion, were 
almost passed by the Congress. S e e  Fitzgerald. O u t e r  C o n t i n e n t a l  S h e l f  R e v e n u e  S h a r i n g :  
A  P r o p o s a l  t o  E n d  t h e  S e a w e e d  R e h e l l i o n ,  5 UC I .A  J. Envt’i. t,. Poi.'r I (I985)and C o n ­
solidated Omnibus Budget Reconcil iat ion Act of 1985. P.I.. No. 272,100 Slat. 82 (1986); I I .  Ri r 
No. 453. 99th Cong.. 1st Scss. 436 (1985).

Amendments to section 19 ol the OCS I .A , 43 U.S.C. § 1345, that would have significantly 
l im ited the discretion of the Secretary of (he Inter ior to conduct outer Continental Shelf lease 
sales and approve development and production plans were in fact passed by both the Senate and 
the House of Representatives in 1985, but strenuous lobbying by the o il and gas industry defeated 
the amendments in conference. Consolidated Omnibus Budget Reconcil ia t ion Act of 1985. Id.

A significant proposal to establish a new regime for the exploitation of hard minerals in the 
U.S. exclusive economic zone, involv ing a high degree of federal-stale cooperation and jo int 
action, was introduced first in 1986 by the former Chair of the House Subcommittee on 
Oceanography, I I .R . 5464,99th Cong., 2d Scss. (1986). t he h i l l was re-introduced in 1987 and in 
1988 reported by the I louse Committee on Met chant Marine and Fisheries, I I .R . 1260, ‘National 
Seabed Hard Minerals Act of 1988," 101st Cong., 1st Sess. (1987); s e e  H .R . Ri r . No. 1103, 1001 It 
Cong., 2d Scss., pt. 1 (1988). Th is  b i l l has been re-introduced in 1989 under the same title by the 
Chair of the House Committee on Merchant Marine and Fisheries, but has not yet been reported 
from committee. I I .R . 2440. 101st Cong.. 1st Sess., 135 Cosu. Rec. E1812 (1989). Although 
congressional interest in resolving at least some of the major disputes in coastal and ocean 
resource management remains relatively high, a consensus hasyct to coalesce around any specific 
proposals.

121. For example, amendments to the OCS I.A  and the C'/.MA to reduce the almost totul 
discretion given to the Secretary of the Inter ior lo  determine the schedule and scope of the
• r '• i i .  .1,., . irrr> ni'elii i-<>C Ihe v irwsof sli ltr and loe.il novernmeitls.
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V .  C O N C I  I 'S ION

B a s e d  on  t h e  a n a l y s i s  p r o v i d e d  a b o v e ,  w e  c o n c l u d e  t h a t  C o n g r e s s  p o s s e s s e s  
t h e  a u t h o r i t y  l o  d e t e r m i n e  I h e  s t a t u s  o f  t h e  n e w  ' ' / o n e "  f r o m  t h r e e  t o  tw e l v e  mi l e s  
a n d  t h a t  it s h o u l d  a c t  t o  r e s o l v e  a n y  q u e s t i o n  o f  i t s  s o v e r e i g n  c h a r a c t e r .  In 
a d d i t i o n ,  a n d  in r e c o g n i t i o n  o f  t h e  m a r i n e  p o l i c y  c o n t e x t  in w h i c h  t h e  e x p a n s i o n  
o f  t h e  t e r r i t o r i a l  s ea  h a s  b e e n  a c c o m p l i s h e d ,  w e  r e c o m m e n d  t h a t  t h e  C o n g r e s s  
s e i / e  t h e  o p p o r t u n i t y  l o  s e e k  a r e s o l u t i o n  o f  t h e  s e r i o u s  i n t e r g o v e r n m e n t a l  
c o n f l i c t s  t h a t  h a v e  b e c o m e  e n d e m i c  l o  c o a s t a l  a n d  o c e a n  r e s o u r c e  m a n a g e m e n t  
in t h e  U n i t e d  S l a t e s .

121. (...continued)
history of program funding moratoria imposed upon the Department of the Interior by the 
C ongrcss proh ib it ing o il and gas lease sales offshore Californ ia, Massachusetts, Florida, and other 
stales is the best evidence of the loss of confidence in the offshore energy development process. 
Sec Appropriation Acts for the Department of the Interior; P.L. 394. I I .R . 7356.97th Cong., 2d 
Sess. (1982) (Central and No. Cal. , and New England); F.l . 146, I I .R  3363,98th Cong.. Im Sess 
( 1983) (W. Coast Fla., Central and No. Ca l. .  and New England); P I 190. II.J Res. 4oS. 99th 
Cong . 1st Sess. (1986) (Central and No. Ca l. , and New England); P.I.. 591. II.J. Res. "MS. 99th 
Cong., 2d Scss. (1986) (Central and No. Cal., and New England); P. I.. 121, H.R. 2788, 101 si Cong., 
1st Scss. (1989) (Hast. Ciu lf of Mex., No. A leutian Basin, No. Central jn d  So. Cal.. New England. 
Mid-At I. Stales, and Georges Bank). S e e  a l s o  U.S. G i s. Au.oi.ming Oir ice, l :.»m.r Axxi txsn m ui 
In i i kidx'sAki A-Wmr. Programrox l.i ASiNoOri shore Lands.GAO/RCED-S5-86( I985);T Eichcnhcrg 
and A. Solow, R e t h i n k i n g  F e d e r a l  O f f s h o r e  F .n e rg\  P o l i c i e s  16-17, Paper Presented at the 
Marine Policy Center A lumn i Symposium. Woods Hole Oceanographic Institution (April 5-7. 
1987) (available al the Marine Law Institute). The expected reforms which were lo be jchicvcd 
as a irsu l l of the 1978 amendments lo the OCSLA have not been realized. S e e  H .R I t ir  No 590,
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O r i g i n a l  s p o n s o r :  R u l e s / G o v e r n o r

I N  T H E  H O U S E B Y  T H E  R E S O U R C E S  C O M M I T T E E

S E N A T E  CS F O R  H O U S E  J O I N T  R E S O L U T I O N  NO. 32 ( R e s o u r c e s )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

R e l a t i n g  to o i l  a n d  g a s  d r i l l i n g  on 

the N o r t h  A l e u t i a n  B a s i n  O u t e r

C o n t i n e n t a l  Shelf.

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

W H E R E A S  the s t a t e  f u l l y  s u p p o r t s  the p r u d e n t  a n d  o r d e r l y  d e v e l o p m e n t  

o f  the s t a t e ' s  o u t e r  c o n t i n e n t a l  s h e l f  o i l  a n d  g a s  r e s o u r c e s  in a n  e n v i r o n­

m e n t a l l y  a c c e p t a b l e  m a n n e r ;  and

W H E R E A S  the s t a t e  h a s  b e e n  v e r y  r e s p o n s i v e  to the n a t i o n ' s  n e e d  to

VJHEREAS t h e r e  are p r e s e n t l y  10 A l a s k a n  p l a n n i n g  a r e a s  on the F e d e r a l  

ji O u t e r  C o n t i n e n t a l  S h e l f  l e a s i n g  s c h e d u l e ,  e n c o m p a s s i n g  a p p r o x i m a t e l y

W H E R E A S ,  w i t h  the e x c e p t i o n  o f  the N o r t h  A l e u t i a n  Ba s i n ,  t h e  s t a t e  has 

n o t  r e q u e s t e d  a b a n  or m o r a t o r i u m  o n  o i l  a n d  gas l e a s i n g  a n d  d r i l l i n g  on 

a n y  of A l a s k a ' s  o u t e r  c o n t i n e n t a l  s h e l f  p l a n n i n g  areas; and
I

W H E R E A S  the N o r t h  A l e u t i a n  B a s i n  l e a s e  sa l e  a r e a  h a s  r e l a t i v e l y  low 

h y d r o c a r b o n  p o t e n t i a l ;  and

W H E R E A S  o v e r  1 , 3 0 0 , 0 0 0  m a r i n e  m a m m a l s  i n h a b i t  or m i g r a t e  t h r o u g h  the 

N o r t h  A l e u t i a n  B a s i n  area; and

W H E R E A S  v i r t u a l l y  the e n t i r e  w o r l d ' s  p o p u l a t i o n  of b l a c k  b r a n t  and 

e m p e r o r  g e e s e  s t a g e  in n e a r b y  c o a s t a l  a r e a s  d u r i n g  the fall m i g r a t i o n ;

WTIEREAS an a n n u a l  a v e r a g e  o f  4 5 , 0 0 0 , 0 0 0  to 6 0 , 0 0 0 , 0 0 0  a d u l t  s a l m o n  

h a v e  m i g r a t e d  t h r o u g h  the N o r t h  A l e u t i a n  B a s i n  e a c h  y e a r  s i n c e  1978; and

W H E R E A S  d o m e s t i c  B r i s t o l  B a y  f i s h e r i e s  h a v e  an  a v e r a g e  w h o l e s a l e  v a l u e

d e c r e a s e  its d e p e n d e n c e  on f o r e i g n  oil; a n d

4 8 0 , 0 0 0 , 0 0 0  acres; and

a n d
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o f  $ 2 5 0 , 0 0 0 , 0 0 0  a n d  e m p l o y  o v e r  10,000 p e o p l e  a n n u a l l y ;  a n d

W H E R E A S  the B r i s t o l  B a y  a r e a  c o a s t a l  h a b i t a t s  a n d  f i s h  a n d  w i l d l i f e  

r e s o u r c e s  are h i g h l y  v u l n e r a b l e  to oil s p i l l  d a m a g e  a n d  d i s t u r b a n c e ;  and

W H E R E A S ,  the A l a s k a  r u r a l  p o p u l a t i o n  d e p e n d s  h e a v i l y  o n  c o m m e r c i a l  and 

s u b s i s t e n c e  u s e  o f  t h e s e  f i s h  and w i l d l i f e  r e s o u r c e s ;  a n d

W H E R E A S  s i g n i f i c a n t  g a p s  e x i s t  in u n d e r s t a n d i n g  the d i s t r i b u t i o n ,  

a b u n d a n c e ,  a n d  p o p u l a t i o n  d y n a m i c s  a s s o c i a t e d  w i t h  m a n y  o f  t h e s e  r e n e w a b l e  

r e s o u r c e s ;  and

W H E R E A S  i n d u s t r y  h a s  f a i l e d  in its e f f o r t s  to c o n t a i n  or c o n t r o l  the 

c a t a s t r o p h i c  o i l  s p i l l  in P r i n c e  W i l l i a m  S o u n d  ev e n  u n d e r  f a v o r a b l e  m e t e r o -  

l o g i c a l  a n d  o c e a n o g r a p h i c  c o n d i t i o n s ;  and

W H E R E A S  i n d u s t r y  h a s  n o t  d e m o n s t r a t e d  the a b i l i t y  to a d e q u a t e l y  c o n­

t a i n  and c l e a n  up oil s p i l l s  u n d e r  the e x t r e m e  m e t e o r o l o g i c a l  a n d  o c e a n -  

 ̂ o g r a p h i c  c o n d i t i o n s  c o m m o n  in B r i s t o l  Bay; and

W H E R E A S  the p e o p l e  o f  the state, a c t i n g  t h r o u g h  t h e i r  d u l y  e l e c t e d  

r e p r e s e n t a t i v e s ,  h a v e  d e l a y e d  oil and gas l e a s i n g  in a d j a c e n t  s t a t e  w a t e r s ;

: a n di
W H E R E A S  by  d e l a y i n g  l e a s i n g  in s t a t e  w a t e r s  and d e l a y i n g  d r i l l i n g  in 

f e d e r a l  w a t e r s  in the B r i s t o l  B a y  area, the o p p o r t u n i t y  e x i s t s  to g a i n
!

a d d i t i o n a l  k n o w l e d g e  and d e v e l o p  a d d i t i o n a l  t e c h n o l o g i e s  t h a t  w i l l  p r o t e c ti
f i s h  and w i l d l i f e  r e s o u r c e s  in the p r e s e n c e  of oil a n d  gas a c t i v i t i e s ,  a n d  

f u r t h e r  a s s e s s  p o t e n t i a l  i m p a c t s  to t h e s e  r e s o u r c e s  f r o m  the p r e s e n c e  o f

i
: o i l  a n d  gas a c t i v i t i e s ;  a n d

W H E R E A S ,  g i v e n  the f a c t s  s t a t e d  above, it is n o t  in the n a t i o n ' s  or
I

the s t a t e ' s  b e s t  i n t e r e s t  to p e r m i t  d r i l l i n g  in the N o r t h  A l e u t i a n  B a s i n  at 

t h i s  time;

BE  IT R E S O L V E D  that the A l a s k a  S t a t e  L e g i s l a t u r e  r e s p e c t f u l l y  r e q u e s t s  

the S e c r e t a r y  o f  the U n i t e d  S t a t e s  D e p a r t m e n t  of the I n t e r i o r  to s u s p e n d  

a n d  r e e v a l u a t e  the a p p r o v a l  or p e r m i t t i n g  of  any d r i l l i n g ,  e x p l o r a t i o n  
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a c t i v i t y ,  or  o t h e r  d e v e l o p m e n t  o n  the N o r t h  A l e u t i a n  B a s i n  O u t e r  C o n t i­

n e n t a l  S h e l f ;  a n d  b e  it

F U R T H E R  R E S O L V E D  t h a t  the l e g i s l a t u r e  r e s p e c t f u l l y  r e q u e s t s  the P r e s i­

d e n t  to s u s p e n d  L e a s e  S a l e  92, to i n c l u d e  o i l  and g a s  l e a s i n g  in B r i s t o l  

B a y  a n d  t h e  N o r t h  A l e u t i a n  B a s i n  to the w o r k  a s s i g n e d  to the P r e s i d e n t ' s  

S p e c i a l  T a s k  F o r c e  set u p  to m e a s u r e  the p o t e n t i a l  f o r  e n v i r o n m e n t a l  d a m a g e  

in the o f f s h o r e  a r e a s  o f  C a l i f o r n i a  a n d  F l o r i d a ,  a n d  to d i r e c t  the S p e c i a l  

T a s k  F o r c e t o  c o n s i d e r  a n d  r e c o m m e n d w h e t h e r  the D e p a r t m ent__of the I n t e r i o r  

s h o u l d  b u y  b a c k  the B r i s t o l  B a v  an4-jforth A l e u t i a n  B a s i n ^ l e a s e s ; a n d  b e  it 

F U R T H E R  R E S O L V E D  t h a t  t h e  l e g i s l a t u r e  r e s p e c t f u l l y  r e q u e s t s  the C o n­

g r e s s  of  the U n i t e d  S t a t e s  to p r o h i b i t  the e x p e n d i t u r e  b y  the D e p a r t m e n t  of 

t h e  I n t e r i o r  o f  a n y  m o n e y  f o r  the c o n d u c t  o f  l e a s i n g  o r  the a p p r o v a l  of 

p e r m i t t i n g  o f  a n y  d r i l l i n g  or o t h e r  e x p l o r a t i o n  a c t i v i t y  on  the N o r t h  

A l e u t i a n  B a s i n  O u t e r  C o n t i n e n t a l  S h e l f  at t h i s  time.

C O P I E S  o f  t h i s  r e s o l u t i o n  s h a l l  be s e n t  to the H o n o r a b l e  G e o r g e  Bush, 

P r e s i d e n t  o f  the U n i t e d  S t a t e s ;  the H o n o r a b l e  D a n  Q u a y l e ,  V i c e - P r e s i d e n t  of 

the U n i t e d  S t a t e s  a n d  P r e s i d e n t  o f  the U n i t e d  S t a t e s  S e n a t e ;  the H o n o r a b l e  

R o b e r t  C. Byrd, P r e s i d e n t  P r o  Tern of  the U n i t e d  S t a t e s  S e n a t e ;  the H o n o r­

ab l e  J i m  W r i g h t ,  S p e a k e r  o f  the U n i t e d  S t a t e s  H o u s e  o f  R e p r e s e n t a t i v e s ;  the 

H o n o r a b l e  M a n u e l  Lu j a n ,  S e c r e t a r y  o f  the I n t e r i o r ;  the H o n o r a b l e  J a m e s  D. 

W a t k i n s ,  S e c r e t a r y  o f  E n e r g y ;  the H o n o r a b l e  R i c h a r d  G. D a r m a n ,  D i r e c t o r ,  

O f f i c e  of M a n a g e m e n t  a n d  B u d g e t ;  the H o n o r a b l e  W i l l i a m  K. R e i l l y ,  D i r e c t o r ,  

E n v i r o n m e n t a l  P r o t e c t i o n  A d m i n i s t r a t i o n ;  W i l l i a m  E. Eva n s ,  A d m i n i s t r a t o r ,  

N a t i o n a l  O c e a n i c  a n d  A t m o s p h e r i c  A d m i n i s t r a t i o n ;  a n d  R o b e r t  E. K a l l m a n ,  

D i r e c t o r ,  M i n e r a l s  M a n a g e m e n t  S e r v i c e ;  a n d  to the H o n o r a b l e  T e d  S t e v e n s  and 

the H o n o r a b l e  F r a n k  M u r k o w s k i ,  U n i t e d  S t a t e s  S e n a t o r s ,  a n d  the H o n o r a b l e  

D o n  Yo u n g ,  U n i t e d  S t a t e s  R e p r e s e n t a t i v e ,  m e m b e r s  of the A l a s k a  d e l e g a t i o n  

in C o n g r e s s .
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S T A T E M E N T  O F  T O M  C O O K  
F O R  C H E V R O N  U.S.A. INC 

O N  S E N A T E  C O M M I T T E E  S U B S T I T U T E  F O R  H J R  NO. 32 
B E F O R E  T H E  S E N A T E  R E S O U R C E S  C O M M I T T E E  

IN T H E  S I X T E E N T H  L E G I S L A T U R E  
O F  T H E  S T A T E  O F  A L A S K A

A p r i l  10, 1989 
J u n e a u ,  A l a s k a

G o o d  a f t e r n o o n  M a d a m  C h a i r  a n d  m e m b e r s  of the C o m m i t t e e .  My  n a m e  

is T o m  C o o k  an d  I am e m p l o y e d  by C h e v r o n  U .S . A .  Inc. as E x p l o r a­

tion  R e p r e s e n t a t i v e  for A l a s k a  in A n c h o r a g e ,  A l a s k a .  r a p p r e c i­

ate this  o p p o r t u n i t y  to t e s t i f y  in o p p o s i t i o n  to S e n a t e  C o m m i t t e e  

S u b s t i t u t e  for H J R  No. 32 w h i c h  a s k s  the S e c r e t a r y  of  th e I n t e r i­

or to s u s p e n d  a n d  r e e v a l u a t e  e x i s t i n g  l e a s e s  a n d  p l a n s  for f u t u r e  

l e a s i n g  in the N o r t h  A l e u t i a n  Basin.

I r e a l i z e  it is d i f f i c u l t  to k e e p  the i m p a c t  of  v a r i o u s  p e t r o l e u m  

o p e r a t i o n s  in p e r s p e c t i v e  in th e a f t e r m a t h  of the  m a s s i v e  oil 

s p i l l  in P r i n c e  W i l l i a m  so und , but  I u r g e  y o u  to k e e p  .in m i n d  

that the s p i l l  w a s  a m a r i n e  t r a n s p o r t a t i o n  a c c i d e n t ,  a p p a r e n t l y  

c a u s e d  by g r o s s  h u m a n  er ro r.  T h e  r e c o r d  c l e a r l y  s h o w s  th a t the 

v a s t  m a j o r i t y  of oil s p i l l s  a r e  r e l a t e d  to m a r i n e  t r a n s p o r t a t i o n  

an d  t h o s e  t y p e s  o f s p i l l s  t e n d  to b e  m u c h  l a r g e r  t h a n  o t h e r  

s p i l l s .

By w a y  of b a c k g r o u n d ,  C h e v r o n ,  a l o n g  w i t h  its p a r t n e r s  a n d o t h e r  

f irm s in the o i l  i nd us tr y , a c q u i r e d  l e a s e s  in OC S  S a l e  92 for the 

N o r t h  A l e u t i a n  B a s i n  in O c t o b e r  1988 a f t e r  p r o t r a c t e d  l i t i g a t i o n  

w h i c h  l a s t e d  o v e r  two an d  a ha l f years. O C S  S a l e  92 wa s  s c h e d -  

i /.ed for J a n u a r y  15, 1986, bu t l eg al  c h a l l e n g e s  by the S t a t e  of 

A l a s k a  and  o t h e r s  d e l a y e d  the  o p e n i n g  of b i d s  until O c t o b e r  .11, 

1988.
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This delay and e x t e n s i v e  review of Sale 92 by the U.S. C ourts is 

in a c t u a l i t y  only a small part of the delay in the leasing and 

e x p l o r a t i o n  of the North A l e utian Basin.

The North A l e u t i a n  Basin was among the earliest of all OCS sales 

p l a n n e d  for the Alaska Outer C o n t i n e n t a l  shelf. Plans for leas­

ing in this area were first announced in November of 197*1 and the 

first sale was p l an ned for 1977. P r e v i o u s l y  plann ed sales were 

repeat e d l y  d e l a y e d  and rescheduled because of c o n c erns expressed 

by the State of Alaska. During this period of over 10 years

leading to the Final Notice of Sale 92 in December l^t.5, there 

was e x t e n s i v e  c o n s u l t a t i o n  between the State of Alaska and the 

U.S. D e p a r t m e n t  of the Interior. Also, during the period lead­

ing to the s c h e d u l i n g  of Sale 92, there were volum i n o u s  studies 

and numerous research p r ogram undertaken to address the concerns 

e x p r e s s e d  by the State and others opposed  to leasing in the area. 

In fact, there was near total accomm o d a t i o n  and c o m p r o m i s e  by the 

D e p a r t m e n t  of t h e  I n t e r i o r  to t h e  c o n c e r n s  e x p r e s s e d  by the 

State. The North A l e u t i a n  Basin Planning Area, consis t i n g  of

32.5 m i ll ion acres and 5,947 blocks of an avera ge of 5,464 acres 

each, could have been offered under the area-wi.de leasing p r o­

gram. Instead, the lease o ffering was reduced by ap proximately  

83 p e rce nt and only 5.6 million acres of the 32.5 m i l l ion acre 

Plannin g Area was offered in Sale 92. Of the 990 blocks repre­

senting about 5.6 m i llion acres, only 23 blocks acco unting for

121,7545 acres were ultim a t e l y  leased after all the years of 

delay, compromise, and litigation.
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T h e s e  23 l e a s e s ,  s h o w n  on the m a p  a t t a c h e d  to m y  s t a t e m e n t ,  

r epresent o n l y  about 0.4 percent of the North A l e u t i a n  Basin 

Planning Area. T h e  leases involve 5 p r o s p e c t s  in a relatively 

small, c o n c e n t r a t e d  area ranging  from 15 to 58 miles from the 

n e arest part of the A l e u t i a n  Peninsula.

Our i n t e r p r e t a t i o n  of g e o l o g i c a l  and geoph y s i c a l  data leads us to 

believe  that the major area of interest is what we refer to as 

the Bidark a P r o s pect which is shown on the attached map. This 

a s s e s s m e n t  is reinform ed by bidding p a t t e r n s  which show that this 

prosp e c t  receiv ed $69.5 m i llion in high bids of total high bids 

of about $95 m i l l i o n  for the 5 prospects. Becaus e this single 

s t r u c t u r e  is r e g a r d e d  as t h e  k e y  to e s t a b l i s h i n g  c o m m e r c i a l  

p r o d u c t i o n  in the Sale 92 area, only limited e x p l o r a t o r y  d rilling 

will be required  to e v a l u a t e  the area.

In fact, we have p r o posed the drilling of a single initial e x­

plo r a t o r y  well in p a r t n e r s h i p  with the other lessees. This joint 

v e n t u r e  c o u l d  r e d u c e  i n i t i a l  d r i l l i n g  to o n e  well. If that 

initial well should result in a d i s c o v e r y  or prov e encour a g i n g  

e noug h to w a r r a n t  further drilling, the additional expl or a t i o n  

could also be u n d e r t a k e n  jointly to m i n i m i z e  impact in the area. 

If the initial well is discouraging, we believe it is un likely 

that addi t i o n a l  e x p l o r a t o r y  dr illing will occur in the f o r e see­

able future.

This b a c k g r o u n d  brings me to several points which I hope your 

c o m m i t t e e  will consider before requesting that the o p p o r t u n i t y  

for e x p l o r a t i o n  and p o s s i b l e  deve lo p m e n t  in the North Aleutian 

Basin be s u s p e n d e d  or further delayed.



1. The p e t r o l e u m  industry has long operated and produc ed p e t r o­

leu m  in m a n y  s e n s i t i v e  m a r i n e  a r e a s  w o r l d - w i d e .  T h e s e  

include the North Sea, the Gulf of Mexico, o f f shore C a l i f o r­

nia, and here in the Cook Inlet of Alaska. In all of these 

areas, p e t r o l e u m  e x p l o r a t i o n  and deve lo p m e n t  have proven to 

be c o m p a t i b l e  with thriving c ommercial and sport fisheries. 

Here in Alaska, the industry has over t wenty-fi ve years of 

e x p e r i e n c e  in u p p e r  C o o k  Inlet, w h i c h  d e m o n s t r a t e s  the 

c o m p a t i b i l i t y  of p e t r o l e u m  d eve lopment with commercial and 

sports fisheries.

2. The ind ustry has demon s t r a t e d  .its capacity to conduct e x­

plor a t o r y  drilling sa fely in areas of the Bering Sea with 

similar or more severe e n v i r o n m e n t a l  conditions. Twenty - o n e  

e x p l o r a t o r y  wells have been drilled in the Bering Sea using 

s e m i - s u b m e r s i b l e  rigs of the type suitable for drilling in 

the North A l e utia n Basin; eleven of these wells were drilled 

in the St. G eorg e Basin just west of the Sale 92 area and 

nine wells  were drilled in the remote and hostile Navarin 

Basin . Th ese totals include one C.O.S.T. well in the St. 

George Basin and two C.O.S.T. wells in the Navarin Basin. 

Tens of thousands of wells have been drille d all over the 

world using jack-up drill rigs, drillships, and s e m i - s u b m e r­

sible d r i lling vessels v/ith significant benefits to society 

in terms of energy supply, jobs, and economic security.

3. One deep s t r a tigra phic test well (C.O.S.T. well) has been 

drilled by ARCO Alaska, Inc., in the North Aleut ian Basin on 

b e h a l f  of A R C O  and 18 p a r t n e r s .  T h i s  w e l l  w as d r i l l e d  

o f f s t r u c t u r e  for geological and geophysical information and



not for d i s c ove ry of oil and gas. T h e  well was p l ugged and 

a b a n d o n e d  on J a n u a r y  14, 1983. T h e  d r i l l i n g  of a d e e p

strati g r a p h i c  test well is the same kind of o p e r a t i o n  in­

volved in drilling for the discover y of oil and gas. This 

well and the thousands of miles of s e ismic surveys s h o w  that 

o p e r a t i o n s  can be c o n d u c t e d  without  harm  to the area.

T h e  N o r t h  Aleu tian Basin has s i g n i f i c a n t  p e t r o l e u m  p o t e n­

tial. Furthermore, if p e t r o l e u m  is d i s c o v e r e d  in s uffic i e n t  

quantities, d e v e l o p m e n t  will be p o s s i b l e  from an economic, 

technical and e n v i r o n m e n t a l  standpoint. The North Ale utian 

Basin is one of A l a s k a ' s  most p r o m i s i n g  unex pl o r e d  areas. 

In our judgment, the North A l e u t i a n  Basin and the Arctic 

N a t ional W i l d l i f e  R e f u g e  coastal p l a i n  are the most p r o m i s­

ing a r e a s  for the n e x t  p h a s e  of f r o n t i e r  e x p l o r a t i o n  in 

A l a s k a .

Before bidding  in Sale 92, Chevro n and several other c o m p a­

nies p a r t i c i p a t e d  in study of the f e a s i b i l i t y  of petroleum 

d e v e l o p m e n t  in the N o r t h  A l e u t i a n  B a s i n .  If p e t r o l e u m  

should be disco v e r e d  in commer c i a l  quantities, our studies 

d e m o n s t r a t e  that trans p o r t a t i o n  would be by buried marine 

p i p e l i n e  to a point on the north side of the Alaska P e n i n s u­

la. P r o d u c t i o n  would then be t r an sported across the P e n i n­

sula by pipeline to a terminal on the Pacific side of the 

Peninsula for tanker m o v ement to market. In other words, 

tanker transp o r t a t i o n  w ou ld not be required on the w a t e r s  of 

Bristol Bay.



I will close my statement with a few c o m ments about C h e v r o n ' s  

experien ce with the Kodiak Island c o m m u n i t y  and its fishermen. 

When OCS leasing was first proposed for the waters arou nd Kodiak 

I s l a n d  in t h e  m i d - t o - l a t e  1 9 7 0 's, t h e r e  w a s  a g r e a t  d e a l  of 

c o n c e r n  and, in s o m e  c a s e s ,  h o s t i l i t y  t o w a r d  a n y  t h o u g h t  of 

p e t r o l e u m  e x p l o r a t i o n  and pot ential development. T h e  c o m m u n i t y  

had little e x p e r i e n c e  with e x p l o r a t i o n  and what they had e x p e r i­

enced w a s n ' t  too good. Seismi c survey vessels c o n d u c t i n g  e x p l o­

ration on the Kodiak shelf and in the S h e liko f S trait o c c a s i o n a l­

ly d e s t royed valuable crab fishing gear and our s e ismic o p e r a­

tions we re sometimes p e r c eived to impair important fisheries.

As we p a r t i c i p a t e d  in the pre-s ale nearing process which led to 

CCS Sale 60 in September 29, 1981, we w e r e  faced with m a n y  q u e s­

tions f r o m  t h e  c o m m u n i t y .  W e  l e a r n e d  f r o m  t h e  p r o c e s s .  We 

learned that it was important to work with the local c o m m unity 

and see that legitimate concerns and c o m p l a i n t s  we re addressed. 

Chevron  was a leader in forming the O i l / F i s h e r i e s  G r o u p  of A l a s­

ka, w h i c h  b e c a m e  a u s e f u l  f o r u m  for r e s o l v i n g  c o n f l i c t s  and 

c o m m u n i c a t i n g  i n d u s t r y - t o - i n d u s t r y .

T h rou gh this o r g aniz ation and our direct efforts with fishermen 

and c o m m u n i t y  leaders, we were able to resolve conflicts. We 

educated our selves about their fisheries. We learned w h e r e  they 

fished, how they fished, and most importantly how to avoid damag e 

to their gear. And, if we did i n a dv ertently damage their gear, 

we made restitution. We took into account the seasonal nature of 

the fisheries and scheduled our operations  a c c o r d i n g l y  whic h also 

helped avoid conflict.
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After a c q u i r i n g  a few leases in Sale 60, we proceeded with plans 

for an e x p l o r a t o r y  well in Shelikof Strait. After much dialogue  

and p l a nning w i t h  the Kodi ak community, we drilled  our well. But 

we w o r k e d  w i t h  the f i s h e r m e n  in p l a n n i n g  and c o n d u c t i n g  the 

operation. C o r r i d o r s  were e s t a b l i s h e d  for our support vessels 

after c o n s u l t a t i o n  with f ishermen to avoid c o n fli ct with c o m m e r­

cial fishing and fixed gear. F i s h ermen  were provided  with the 

locatio n of our anchor chains so that fishing gear w o u ldn't be 

lost. C o m m u n i c a t i o n s  b e t w e e n  our d r i l l i n g  v e s s e l  and t h e i r  

fishing boats were e s t a b l i s h e d  w hich m e a n t  that c u r rent weather 

and sea c o n d i t i o n s  were w ide ly known.

A l t h o u g h  our well did not result in a discovery, it vias a success 

in terms of w o r k i n g  with a c o m m u n i t y  w h i c h  is vitally  concerned 

w i t h  p r o t e c t i n g  its fishing industry.

As I said earlier, we initially faced a great deal of opposition 

in the Kodiak area, e s p e c i a l l y  from the fishermen. But we met 

with them, listened to their concerns and really tried to u n d e r­

stand their c o n ce rns and perspective.

It took some tome and a lot of talking, but eventually, we found 

a way for both groups to work together. We develo ped an u n d e r­

sta n d i n g  that set general opera t i n g  g u i d e l i n e s  for us and for 

them. We even deve loped a u n iqu e manual that explains the t e c h­

nology and o p e r a t i o n s  of both groups.

We are c o m m i t t e d  to w o rking with c o m m u n i t i e s  in the Bristol Bay 

region just as we did in Kodiak. We have had some initial c o m m u­

nic a t i o n s  in the Bristol Bay region c o n c e r n i n g  our plans in the
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Sale 92 area and intend to work w i t h  fishe rmen and c o m m u n i t y  

leaders to see that p e t r o l e u m  e x p l o r a t i o n  in the North Aleutian 

Basin is c o n d u c t e d  in a r e s p o n s i b l e  m a n n e r .

I r e s pectfully ask that you do not pass Sena te C o m m i t t e e  S u b s t i­

tute for HJR No. 32. If our e f f o r t s  are s uccessful  in finding 

ne w  reserves, the Bristol B a y  region and the State will have an 

i m p r o v e d  e c o n o m y  a n d  t h e  n a t i o n  w i l l  b e n e f i t  f r o m  i n c r e a s e d  

do m e s t i c  sources of energy.

Thank you. I'll be happy to respond to your questions.
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STATUS OF STA7/E' S EFFO R T  TO D ELAY 
LE A S IN G  OF THE B R IS T O L  BAY AREA 

M arch  1 6 ,  1989

I .  A D M IN IS T R A T IV E

1 .  An i s s u e  p a p e r  d e s c r i b i n g  th e  S t a t e ' s  p o s i t i o n  w i t h  
r e g a r d  t o  o i l  and g a s  l e a s i n g  in  t h e  B r i s t o l  B a y  
r e g io n  w a s  d e l i v e r e d  t o  B u sh  t r a n s i t i o n  te a m . 
(A t ta c h m e n t  I  1 ,2 )

2 .  G o v e r n o r ’s  l e t t e r  to  P r e s id e n t  B u sh  r e q u e s t in g  th e  
a d d i t io n  o f  A l a s k a ' s  B r i s t o l  B a y  a r e a  t o  th e  OCS T a s k  
F o r c e  r e v ie w  c a l l e d  f o r  i n  P r e s id e n t  B u s h 's  b u d g e t 
s p e e c h . (A t ta c h m e n t  I  1 ,2 )

3 .  S u b je c t  o f  o n e -o n -o n e  c o n v e r s a t io n  b e tw e e n  G o v e rn o r  
C ow per an d  S e c r e t a r y  L u ja n  d u r in g  t h e i r  M arch  
m e e t in g .

I I .  L E G IS L A T IV E

1 .  G o v e r n o r 's  l e t t e r  to  C h a irm a n  Y a t e s  o f  H o use  I n t e r i o r  
A p p r o p r ia t io n s  C o m m itte e  r e q u e s t in g  d e l e t i o n  o f  
f u n d in g  f o r  B r i s t o l  B a y  d e v e lo p m e n t .
(A t ta c h m e n t  I I  1)

2 .  T h e  S t a t e ' s  W a s h in g to n  O f f i c e  h a s  c o n v e y e d  th e  
S t a t e ' s  p o s i t i o n  to  H o use  I n t e r i o r  A p p r o p r ia t io n s  
c o m m itte e  m em bers o v e r  t h e  p a s t  t h r e e  w e e k s .
C h a irm a n  Y a t e s  h a s  co m m u n ica te d  h i s  s u p p o r t  o f  th e  
G o v e r n o r 's  p o s i t i o n .

3 . T h e  S t a t e ' s  c o n t a c t s  w i t h  R e p r e s e n t a t i v e  M i l l e r  h a s  
r e s u l t e d  i n  b u d g e t r e p o r t  d r a f t  r e q u i r i n g  
P r e s i d e n t i a l  T a s k  F o r c e  t o  in c lu d e  B r i s t o l  B a y  i n  i t s  
s co p e  o f  r e v i e w .  (A t ta c h m e n t  I I  3)

4 .  T e s t im o n y  b s f o r e  H ouse  I n t e r i o r  A p p r o p r ia t io n s  b y  
N a t u r a l  R e s o u r c e s  D e fe n s e  C o u n c i l  s t a t e d  t h a t  S e c t io n  
19 o f  O u te r  C o n t in e n t a l  S h e l f  L a n d s  A c t  d o e s n o t  
p r o v id e  a d e q u a te  d e f e r e n c e  to  v ie w s  o f  g o v e rn o r s  o f  
c o a s t a l  s t a t e s .  (A t ta c h m e n t  I I  4)

I I I .  J U D IC IA L

1 . T h e  S t a t e  r e c e n t l y  a p p e a le d  t h e  N in t h  C i r c u i t  C o u r t  
o f  A p p e a ls  d e c i s i o n  an d  s o u g h t  r e h e a r in g .  T h e  N in th  
C i r c u i t  C o u r t  h a s  j u s t  a d v is e d  th e  S t a t e  o f  i t s  
d e c i s i o n  a g a in s t  th e  r e h e a r in g  p l e a .  T h e  G o v e rn o r  
h a s  s t a t e d  h i s  i n t e n t i o n  t o  a p p e a l  to  t h e  Suprem e 
C o u r t .
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T h t  H o n o ra b le  G e o rg e  B u sh
T h t  P r e s id e n t  

* The W h ite  House  
W a s h in g to n , DC 2 0 5 0 0  •

*
M r . P r e s id e n t s
Thanh y o u  fo x  t h e  o p p o r t u n i t y  l a s t  v e s k , on y o u r  t t o p o v e r  
i n  A n ch o r a g e , t o  a p e ak  w it h  you on some i s a u a t  o f  c o n c e rn  t o  
A la s k a .  A i y ou  know , we a r e  v e ry  e n c o u ra g e d  w i t h  y o u r  
s t a n c e  t o  p rom o te  th e  o p e n in g  o f  t h e  A r c t i c  n a t i o n a l  

. W i l d l i f e  R e fu g e  (AHWR) t o ' r e s p o n s i b l e  o i l  and g a s  l e a s i n g .  
The  c o a s t a l  p l a i n  o f  ANWR o f f e r s  a  p r o s p e c t  o f  s u b s t a n t i a l  
o i l  and gas r e c o v e r y  u n d e r  a d a p ta b le  s n v ix o n m sn U l  

. •* c o n d i t i o n s ,  t
. On «  r e l a t e d  i e e u e ,  I  was h e a r te n e d  by  y o u r  announcem en t 

; t h a t  y o u  h ave  d i r e c t e d  S e c r e t a r y  .o f  th e  I n t e r i o r  M anue l
j L u ja n  t o  s e t  up  a  t a s k  f o r c e  t o  tx am in e  t h e  e n v ir o n m e n ta l
I im p a c t  o .f p r o p o s e d  o u t e r  c o n t in e n t a l  s h e l f  (OCS) l e a s e  s a l e s  

i n  t h r e e  a r e i i  o f f  t h e  c o a s t s  o f  C a l i f o r n i a  and  F l o r i d a .  A s 
y o u  know , A la s k a $ t o o ,  h a s  b esn  s e e k in g  t o  p o s tp o n e  o i l  and
g a s  e x p l o r a t i o n  in  t h e  OCS, o f f  B r i s t o l  S a y , an  a r e a  we
b e l i e v e  t o  b e  o f  f a r  g r e a t e r  v a lu e  f o r  i t s  f i s h  and  w i l d l i . . ’e  
t h a n  f o r  i t s  h y d r o c a r b o n  p o t e n t i a l ,
I t  i t  o u r  u n d e r s t a n d in g  t h a t  y o u r  a d m in i s t r a t i o n  i s  in  t h a  
p r o c s s s  o f  f o c u s in g  an d  s h a p in g  th e  t a s k  f o r c e ' s  s c o p e  o f  * 
r e v ie w , and* l a  e v a lu a t i n g  w h e th e r  i t  w i l l  l i m i t  . t h e  t a s k  
f o r c e ' s  a t t e n t i o n  t o  t h e  t h r e e  g e o g r a p h ic  a r e a s  h i g h l i g h t e d  
i n  y o u r  s p e e c h . S in c e  t h e  g roup  h a s  b een  expan ded  t o  
i n c l u d e  th e  E n v iro n m en ta l P r o t e c t i o n  A ceney and  p o s s i b l y  t h e  
N a t i o n a l  O c e a n ic  end  A tm o sp h e r ic  A d m in i s t r a t i o n , and s i n c e  
q u e s t i o n s  o f  b o t h  e n v ir o n m en ta l and o c e an  r e s o u r c e s  im p a c t s  
e r e  a t  t h e  h e a r t  o f  o u r  c o n c e rn  f o r  B r i s t o l  B a y , we 
r e s p e c t f u l l y  r e q u e s t  t h a t ' c o n s i d e r a t i o n  o f  ' t h e  im p a c ts  o f  
e x p l o r a t i o n  in  t h e  a r e a  o f  L e u *  8 a l * 5 2 ,  t h e  N o r th e rn  
A l e u t i a n  B a s in ,  b e  .added t o  th e  s c o p e  o f  th e  r e v ie w  t e a m ,

•* * 1
I n  m ak in g  t h i s  r e q u e s t  we o r e  aw are t h a t  B r i s t o l  B ay  i s

• . d i s t i n g u i s h a b l e  from  t h e  o t h e r  t h r e e  0C8 a r e a s  in  t h a t  a
l e a s e  s a l e  a l r e a d y  h a s  o c c u r r e d ,  H e v e r t h a le e s ,  we b e l i e v e  
t h e  a c o n o a ia  end b i o l o g i c a l  r e a s o n s  f o r  p o s t p o n in g  

t 1 e x p l o r a t i o n , w h i l e  we an sw er rem a in in g  q u e s t i o n s ,  a r e  a s
• c o m p e l l in g  a s  anyw here  e l s e  in  th e  o o u a t r y .  A s f u r t h e r  

e l a b o r a t i o n  on  t h e  r i s k s  a t  s ta k e  i n  B r i s t o l  B t y , ‘ Z h a v e  •



e n c l o s e d  a c o p y - o f  ar i s s u e  p a p e r  w h ic h  w a s -p r o v id e d  t o  y o u r

M r . P r e s i d e n t 2 - F e b ru a ry  2 7 ,  1 9 8 9

)

t r a n a i t i o n  team  in  J a n u a r y . ."
A l a s k a  rem a in s  r a s p o n s iv a  t o  t h e  n a t i o n ’ s n eed  t o  d e c r e a s e  
i t a  d ep en d en ce  on  f o r e ig n  o i l ,  a s  e v id e n c e d  by  o u r  e f f o r t s  
t o  o p en  t h e . c o a s t a l  p l a i n  o f  ANWR, and f u l l y  s u p p o r t s  t h e  
p r u d e n t  and o r d e r l y  d e v e lo p m en t o f  t h e  s t a t e ' s  o u t e r  

- c o n t i n e n t a l  s h e l f  i n  an e n v ir o n m e n t a l ly  a c c e p t a b le  m an n e r . 
In  B r i s t o l  B a y , h ow ev e r , we l o o k  f o r  y o u r  c o n s i d e r a t i o n  o f  
d e f e r r i n g  e x p l o r a t i o n  in  o r d e r  t o  p r o t e c t  i t s  e x c e p t i o n a l  
c o m m e r c ia l ,  s u b s i s t e n c e ,  and e s t h e t i c  f i s h  and w i l d l i f e

•James D . W a tk in s , D e p a r tm en t o f  En srgy
M anue l L u ja n ,  ' J r . ,  D e p a r tm en t O f th e  I n t e r i o r  '
R o b e r t  A . M o s b a o h e r , D e p a r tm en t o f  Commerce. ••
W i l l i a m  X . R e i l l y ,  E n v ir o n m e n ta l P r o t e c t i o n  A g en cy
The H o n o ra b le  T ed  S te v e n s
T h t  H o n o ra b le  Franfc M u rk ow sk i
The H o n o ra b le  Don Young . ' "
P h i l i p  M. S m ith , N a t i o n a l  Academy o'f S c i e n c e s

v a l u e s .
* ' t #

Thank  y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  t h i s  im p o r ta n t  m a t t e r .

• •



BRISTOL BAY O IL  AND GAS- LEASE SALE

IS SU E t
S h o u ld  t h e  D ep artm en t o f  t h e  I n t e r i o r  p o s tp o n e  e x p l o r a t i o n  
and d e v e lo p m en t o f  O i l  and Gas L e a s e s  in  B r i s t o l  Bay (S a L a  
9 2 ) 7

• •

SUMMARY OP STATE POSITION :
T h e  S t a t e  o f  A la s k a  s u p p o r t s  d e la y  o f  o i l  an d  g a a  
e x p l o r a t i o n  in  B r i s t o l  Bay b e c a u s e  o f  th e  low  h y d r o c a r b o n  
p o t e n t i a l  and  e x trem e ly  h ig h  f i s h  and  w i l d l i f e  v a l u e s .
BACKGROUND:

W ith  th e  e x c e p t i o n  o f  S a le  9 2 ,  t h e  S t a t e  o f  A la s k a  h a s
• s t r o n g ly  s u p p o r t e d  th e  f e d e r a l  OCS l e a s in g  p rog ram  o f f
A l a s k a .  I n  1 9 8 5*  th e  G ov e rn o r  o f  A la s k a  recom m ended t o  t h a  ’
S e c r e t a r y  o f  t h e  I n t e r i o r  u n d e r  S e c t i o n  19 o f  t h e  O u te r
C o n t in e n t a l  .Shelf Lands A c t  (OCSLA) t h a t  S a l e  92  be
p o s tp o n e d  f o r  te n  y e a r s . The S e c r e t a r y  r e j e c t e d  t h i s
re com m en d a tion  and con d u c te d  th e  l e a s e  s a l e .  • The c o u r t s
e n jo in e d  t h e  S e c r e t a r y  from  o p e n in g  t h e  b i d s  r e c e i v e d  f rom
t h e  s a l e . ’ In  Novem ber, 1 9 8 8 , th e  N in th  C i r c u i t  C o u r t  o f
A p p e a ls  l i f t e d  th e  i n ju n c t i o n .  The S e c r e t a r y  o f  t h e
I n t e r i o r  o p en e d  and awarded t h e  b i d s  so on  t h e r e a f t e r - .
E x p l o r a t i o n  o n ’ some t r a c t s  c o u ld  b e g in  in  1 9 8 9 .  The s t a t e

;.;Ls a p p e a l in g  t h i s  d e c i s i o n  t o  th e  U . S .  Suprem e C o u r t .
■

DISCUSSION  OF STATE POSITION :
I

T h e  S t a t e  o f  A la s k a  s u p p o r t s  a p o s tp o n em en t  o f  e x p l o r a t i o n  
and  d e v e lo p m en t in  t h i s  a r e a  b e c a u s e  o f  1 ) t h e  r e g i o n ' s  
u n e q u a l le d  f i s h  and w i l d l i f e  v a l u e s ,  2 ) i t s  low  o i l  and g a s  
p o t e n t i a l ,  and 3 ) th e  r e a s o n a b le  e x p e c t a t i o n  t h a t  r i s k s  w i l l  
b e  s i g n i f i c a n t l y  red u ced  by  d e f e r r i n g  a c t i v i t i e s .
IP ish  and W i l d l i f e  V a lu es

— — g■— ——  i m n  m i  ■ — ■

o  -The f i s h e r i e s  o f  th e  s a l e  a r e a  a r e  among t h e  m o s t
p r o d u c t i v e  in  the  w o r ld  a c c o r d in g  t o  t h e  s a l e  9 2  E I S .  
F i . t 3 t  w h o le s a le  v a lu e  can  e x c e e d ' on e  b i l l i o n  d o l l a r s  
a n n u a l ly  and em ploys 1 0 ,0 0 0  p e o p l e .  •

o  A c c o r d in g  t o  th e  N a t i o n a l  M a r in e  F i s h e r i e s  S e r v i c e ,  
A la s k a  R e g io n , th e  a r e a ' i s  t h e  s i n g l e  m o s t im p o r t a n t  
r e g i o n  o f  t h e  U .S . O u te r  C o n t in e n t a l  S h e l f  f o r  t h e  

' c o n s e r v a t i o n  o f  m arin e  mammals and  e n d an g e re d  s p e c i e s  
and  t h e  p r o t e c t i o n  and  m anagem ent o f  f i s h e r y  r e s o u r c e s .
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• .

O i l  and Gas B e n e f i t s
, .  o  T h e  D ep artm en t o f  t h e  I n t e r i o r  e s t im a t e *  t h a t  th e

' p o t e n t i a l  e c on om ic  b e n e f i t *  o f  t h e  N o r th  A le u t ia n  B a s in  
h y d ro c a rb o n  r e s o u r c e s  a r e  among t h e  lo w e s t  o f  a l l  t h e  
n a t i o n ' s  OCS p la n n in g  a r e a s ,

o  I n  1 9 8 5 , th e  D ep a rtm en t o f  t h e  I n t e r i o r  ran ked  i t  14
o u t  o f  th e  n a t i o n ' s  18 OCS p la n n in g  a r e a s  in  te rm s  o f  
t h e  e s t im a t e d  n e t  e c o n om ic  v a lu e  o f  r e c o v e r a b le  
h y d r o c a r b o n  r e s o u r c e s .

R i s k s  o f  E x p lo r a t i o n  and D ev e lopm en t
*

o  5 2 -  57% p r o b a b i l i t y  t h a t  on e  o r  m ore s p i l l s  e x c e e d in g
1 , 0 0 0  b a r r e l s  o f  o i l  w i l l  o c c u r  o v e r  t h e  p r o d u c t iv e

■ l i f e  o f  th e  l e a s e s ,  a c c o r d in g  t o  S a l e  9 2  E IS . .
» • '  *

o  E IS  p r o j e c t s  m a jo r  e f f e c t s  t o  t h e  r e d  k in g  c r a b
.p o p u l a t i o n ,  a s  w e l l  a s  l e s s  s e r i o u s  im p a c ts  t o  t a n n e r  
c r a b ,  s a lm on , h e r r i n g ,  an d  g r o u n d f i s h .  We e s t im a t o  t h e  
d i s c o u n t e d  g r o s s  e c on om ic  l o s s  b a s e d  on th e  f i r s t  
w h o le s a le  v a lu e s  t o  b e  a p p r o x im a t e ly  5 6 3 .6  m i l l i o n  
d o l l a r s .  .

‘ ■ o  'T h e  D ep a rtm en t o f  t h e  I n t e r i o r  h a s  f o u n d - t h a t
m e c h a n ic a l  r e c o v e r y  o f  s p i l l e d  o i l  a t  s e a  becom es  
i n e f f e c t i v e  be tw een  s e a  s t a t e s  t h r e e  and f o u r .  In  t h e  
S a l e  92  a r e a , ,  s e a  s t a t e s  o f  t h r e e  o r  g r e a t e r  o c c u r  f r o m  

• 6 8  t o  94 p e r c e n t  o f  th e  t im e ,  j ,
. i i

D e f e r r a l  w i l l  R educe R is k s  • 1
o  D e f e r r a l  w i l l  e n a b le  im p o r t a n t  e n v ir o n m en ta l

in f o rm a t io n  t o  b e  o b t a in e d .
o  D e f e r r a l  w i l l  a l l o w  im p rov em en ts  . in  o p e n -o c e a n  o i l s p i l l

. c l e a n u p  c a p a b i l i t i e s .••• • •
o  D e f e r r a l  w i l l  a l l o w  t h e  in d u s t r y  t o  o b t a in  a d d i t i o n a l

o p e r a t in g  e x p e r ie n c e  in  o t h e r  l e s s  s e n s i t i v e  a r e a s  o f  
t h e  B e r in g  S e a . •



The Honorable Sidney R. Yates 
Chairman
House Subcommittee on Interior and 

Related Agencies 
308 Rayburn House Office Building 
Washington/ DC 20515’-

Dear Mr. Chairman:

I am writing to request your assistance in imposing a 
deferral on oil and gas exploration in Bristol Bay (the Sale 
92 area). The Secretary of the Interior awarded these 
leases in the Fall of 1988. A deferral similar to the one 
which your committee crafted last year for the lease sale 
off Florida would allow time for needed research to be 
completed.

As you know, the State of Alaska has consistently opposed 
the development of oil and gas in this area. This is the . 
only area in the five year plan where the State has opposed 
development. We recommend postponing exploration and 
development in Bristol Bay because of 1) the region's 
unequalled fish and wildlife values, 2) its low oil and gas 
potential, and 3) the reasonable expectation that risks will 
be significantly reduced by deferring activities.

The fisheries of the sale area are among the most productive 
in the world according to the Environmental Impact Statement 
prepared by the Department of the Interior. The first 
wholesale value of the commercial fisheries can exceed one 
billion dollars annually, and the fishery employs 10,000 
people, either directly or indirectly. According to the 
National Marino Fisheries Service, Alaska Region, the area 
is the single most important region of the U.S. Outer 
Continental Shelf for the conservation of marine mammals and 
endangered species and the protection and management of 
fishery resources.

In contrast, the Department of the Interior estimates that 
the potential economic benefits of the area's hydrocarbon 
resources are among the lowest of all the nation's OCS 
planning areas. In 1985, the Department of the Interior 
ranked it 14 out of the nation's 18 OCS planning areas in
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te rm s  o f  t h e  e s t im a t e d  n e t  e co n o m ic  v a lu e  o f  r e c o v e r a b le  
h y d r o c a rb o n  r e s o u r c e s .

W ith  r e g a r d  to  th e  r i s k s  o f  d e v e lo p m e n t i n  th e  a r e a ,  th e  E IS  
e s t im a t e d  t h a t  t h e r e  w as a g r e a t e r  th a n  50% p r o b a b i l i t y  t h a t  
one o r  m ore s p i l l s  e x c e e d in g  1 ,0 0 0  b a r r e l s  o f  o i l  w o u ld  
o c c u r  o v e r  th e  p r o d u c t iv e  l i f e  o f  th e  l e a s e s .  F u r t h e r ,  th e  
E I S  p r o je c t e d  m a jo r  e f f e c t s  to  th e  r e d  k in g  c r a b  p o p u la t io n ,  
a s  w e l l  a s  l e s s  s e r io u s  im p a c t s  to  t a n n e r  c r a b ,  sa lm o n , 
h e r r i n g ,  an d  g r o u n d f i s h .  The  S t a t e  e s t im a t e s  th e  d is c o u n t e d  
g r o s s  e co n o m ic  lo s s  b a se d  on f i r s t  w h o le s a le  v a lu e s  to  be 
a p p r o x im a t e ly  5 6 3 .6  m i l l i o n  d o l l a r s .  The  D e p a rtm e n t o f  t h e  
I n t e r i o r  h a s  fo u n d  t h a t  m e c h a n ic a l  r e c o v e r y  o f  s p i l l e d  o i l  
a t  s e a  becom es i n e f f e c t i v e  b e tw e e n  s e a  s t a t e s  t h r e e  and 
f o u r .  I n  th e  s a l e  a r e a ,  se a  s t a t e s  o f  t h r e e  o r  g r e a t e r  
o c c u r  o v e r  68 p e r c e n t  o f  th e  t im e .

T h e  S t a t e  s u p p o r t s  d e f e r r a l  o f  e x p lo r a t io n  and d e v e lo p m e n t 
b e c a u s e  i t  w i l l  re d u c e  th e  ab o ve  r i s k s .  D e f e r r a l  w i l l  
e n a b le  im p o r t a n t  e n v ir o n m e n ta l  in f o r m a t io n  to  b e  o b t a in e d , 
a l lo w  im p ro v e m e n ts  i n  o p e n -o c e a n  o i l s p i l l  c le a n u p  
c a p a b i l i t i e s ,  and p e r m it  th e  i n d u s t r y  t o  o b t a in  a d d i t i o n a l  
o p e r a t in g  e x p e r ie n c e  in  o t h e r  l e s s  s e n s i t i v e  a r e a s  o f  th e  
B e r in g  S e a .

I n  th e  p a s t ,  we h a ve  b een  r e l u c t a n t  to  u se  th e  a p p r o p r ia t io n  
p r o c e s s  to  f u r t h e r  t h i s  o b j e c t i v e .  We b e l ie v e d  t h a t  th e  
s a fe g u a r d s  p r o v id e d  in  S e c t io n  19 o f  th e  O u te r  C o n t in e n t a l  
S h e l f  L a n d s  A c t  (OCSLA) p r o v id e d  th e  g o v e rn o r s  o f  c o a s t a l  
s t a t e s  w i t h  a m e a n in g fu l  o p p o r t u n it y  t o  p r o t e c t  im p o r ta n t  
s t a t e  i n t e r e s t s  in  th e  f e d e r a l  l e a s i n g  p r o c e s s .  The r e c e n t  
d e c i s i o n  b y  th e  N in th  C i r c u i t  C o u r t  o f  A p p e a ls  w h ic h  u p h e ld  
th e  S e c r e t a r y ' s  d e c i s io n  to  le a s e  in  B r i s t o l  B a y  g r e a t l y  
d im in is h e s  th e  c o n s u l t a t i v e  r o l e  o f  c o a s t a l  s t a t e  g o v e rn o r s  
in te n d e d  b y  th e  C o n g re s s  and f o r c e s  u s  to  r e t u r n  to  th e  
l e g i s l a t i v e  p r o c e s s  f o r  r e l i e f .

T h i s  c o m m itte e  h a s  p r o v id e d  l e a d e r s h ip  i n  th e  a r e a  o f  
b a la n c in g  t h e  n a t io n a l  i n t e r e s t s  i n  e n e rg y  s e c u r i t y  and t h e  
p r o t e c t io n  o f  h ig h l y  v a lu e d  m a r in e  r e s o u r c e s  and  a r e a s .
L a s t  y e a r ,  th e  C o n g r e s s ,  f o l lo w in g  th e  le a d  o f  t h i s  
c o m m it te e , im p o sed  a m o ra to r iu m  on th e  e x p lo r a t io n  o f  l e a s e s  
w h ic h  had  b ee n  g ra n te d  o f f  th e  c o a s t  o f  F l o r i d a .  The 
C o n g re s s  w as c o n c e rn e d  b y  th e  num ber o f  q u e s t io n s  w h ic h  
re m a in e d  u n a n sw e re d  r e g a r d in g  th e  im p a c t  o f  d e v e lo p m e n t on  
o t h e r  r e s o u r c e s .

The  S t a t e  o f  A la s k a  e n c o u ra g e s  th e  c o m m itte e  to  a d o p t an 
a p p ro a c h  f o r  B r i s t o l  B ay  w h ic h  i s  s i m i l a r  t o  t h a t  ta k e n  l a s t  
y e a r  f o r  F l o r i d a .  In  B r i s t o l  B a y , l i k e  th e  F l o r i d a  K e y s ,  
th e  r e s e a r c h  c o n d u c te d  i n  p r e p a r a t io n  f o r  th e  s a l e  h a s  l e f t



Sidney R. Yates - 3 - February 6, 1989

s e v e r a l  c r i t i c a l  q u e s t io n s  u n a n s w e re d . T h e s e  i n c lu d e :  1) 
th e  e f f e c t s  o f  s e i s m ic  e n e rg y  s o u r c e s  on sa lm o n  f i s h e r i e s ,
2) th e  p a t t e r n s  and t im in g  o f  sa lm o n  m ig r a t io n  th ro u g h  
B r i s t o l  B a y  and th e  N o rth  A le u t i a n  B a s i n ,  3) th e  
d i s t r i b u t i o n  and a b u n d an ce  o f  fo r a g e  f i s h  i n  and a d ja c e n t  to  
th e  N o r th  A le u t i a n  B a s i n ,  4) m ig r a t o r y  b e h a v io r  o f  
e g g - b e a r in g  fe m a le  k in g  c r a b  a lo n g  th e  n o r t h  s h o re  o f  th e  
A la s k a  P e n i n s u la ,  5) th e  im p o r ta n c e  and l o c a t i o n  o f  j u v e n i l e  
k in g  c r a b  p r o t e c t i v e  r e a r in g  h a b i t a t s  i n  th e  N o rth  A le u t ia n  
B a s i n ,  6 ) t h e  e f f e c t s  o f  o i l e d  s e d im e n t  on s e t t l i n g  and 
r e c r u i t m e n t  o f  fo o d  o rg a n is m s  im p o r t a n t  to  j u v a n i l e  k in g  
c r a b ,  7 ) e f f e c t s  o f  o i l  c o n t a m in a t io n  on g r a y  w h a le s ,  8) th e  
im p o r ta n c e  o f  th e  N o rth  A le u t i a n  S h e l f  a s  a f e e d in g  a r e a  f o r  
g r a y  w h a le s ,  9) th e  e f f e c t s  o f  o i l  c o n t a m in a t io n  on e e lg r a s s  
b e d s  a lo n g  th e  n o r t h e r n  s h o r e l i n e  o f  th e  A la s k a  P e n in s u la ,  
and  10) an  a n a l y s i s  o f  o i l  s p i l l  r e s p o n s e  c a p a b i l i t i e s .

Th e  e n c lo s e d  a n a l y s i s  by t h e  A la s k a  D e p a rtm e n t o f  F i s h  and 
Game p r o v id e s  a f u r t h e r  d i s c u s s i o n  o f  t h e  im p o r ta n c e  o f  
u n d e r s t a n d in g  t h e s e  phenom ena p r i o r  to  p r o c e e d in g  w it h  
e x p lo r a t io n  and  d e v e lo p m e n t  in  B r i s t o l  B a y .

T h a n k  yo u  f o r  y o u r  c o n s id e r a t io n  o f  t h i s  r e q u e s t .  I  am 
h o p e fu l  t h a t  t o g e t h e r  we c a n  a d o p t  an a p p ro a c h  to  th e  le a s e  
s a l e  i n  B r i s t o l  B a y  w h ic h  w i l l  p r o t e c t  i t s  e x c e p t io n a l  
c o m m e r c ia l ,  s u b s i s t e n c e ,  and  e s t h e t i c  f i s h  and  w i l d l i f e  
v a l u e s .

S i n c e r e l y ,

S/S Steve Cowper
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A N A LY S IS  OF INFORMATION NEEDS IN  THE NORTHERN A LEU TIA N  BA SIN

PART 1

In f o r m a t io n  n e e d s  t h a t  h a ve  n o t  b ee n  a d d re s s e d  a s  o f  J a n u a r y
1 9 8 9 :

1 .  E f f e c t s  o f  s e is m ic  e n e rg y  s o u r c e s  on sa lm o n  f i s h e r i e s .  1

2 .  S e a w a rd  m ig r a t io n  p a t t e r n s  and  t im in g  o f  P a c i f i c  sa lm o n  
th ro u g h  B r i s t o l  B a y  and th e  N o rth  A le u t i a n  B a s in .  2

3 .  D i s t r i b u t i o n  and a b u n d an ce  o f  fo r a g e  f i s h  i n  and  
a d ja c e n t  to  th e  N o rth  A le u t ia n  B a s i n .  3

4 . M ig r a t o r y  b e h a v io r  o f  e g g - b e a r in g  fe m a le  k in g  c r a b  
a lo n g  th e  n o r t h  s h o re  o f  th e  A la s k a  P e n in s u la .  1

5 . Im p o r ta n c e  and l o c a t io n  o f  j u v e n i l e  k in g  c r a b  p r o t e c t i v e  
r e a r in g  h a b i t a t s  in  th e  N o r th  A le u t i a n  E a s i n .  4

6 .  E f f e c t s  o f  o i l e d  s e d im e n t  on s e t t l i n g  and r e c r u i t m e n t  
o f  fo o d  o rg a n is m s  im p o r ta n t  to  j u v e n i l e  k in g  c r a b .  1

7 .  E f f e c t s  o f  o i l  c o n t a m in a t io n  on g r a y  w h a le s .  1

8 .  Im p o r ta n c e  o f  th e  N o rth  A le u t i a n  S h e l f  a s  a f e e d in g  
a r e a  f o r  G r a y  w h a le s .  1

9 .  E f f e c t s  o f  o i l  c o n t a m in a t io n  on e e lg r a s s  b e d s a lo n g  th e  
n o r t h e r n  s h o r e l in e  o f  th e  A la s k a  P e n in s u la .  1

1 0 . A n a ly s i s  o f  o i l  s p i l l  r e s p o n s e  c a p a b i l i t i e s .  1

To o u r  k n o w le d g e , no s t u d ie s  a d d r e s s in g  t h i s  
q u e s t io n  a r e  u n d e rw a y  and  no f u t u r e  s t u d ie s  h a ve  
b een  fu n d e d .

2
S t u d ie s  t h a t  may a d d r e s s  t h i s  q u e s t io n  a r e  c u r r e n t l y  
u n d e rw a y . H o w e ve r , a m inim um  o f  t h r e e  m ore y e a r s  o f  
s tu d y  w i l l  be n e c e s s a r y  b e f o r e  t h i s  q u e s t io n  i s  
a d e q u a t e ly  r e s o lv e d .

3
Some s t u d ie s  d i r e c t e d  a t  h e r r in g  u se  o f  th e  P o r t  
M o l le r  v i c i n i t y  a r e  p la n n e d  f o r  summer 1 9 8 9 .
H ow ever no s t u d ie s  d i r e c t e d  a t  c a p e l i n  o r  s a n d la n c e  
a r e  u n d e rw a y  and  no f u t u r e  s t u d ie s  h a v e  been  fu n d e d .

 ̂ P r e v io u s  s t u d ie s  h a ve  s u g g e s te d  t h a t  r o c k y ,  c o b b le  
h a b i t a t  i s  c r u c i a l  to  j u v e n i l e  k in g  c r a b  s u r v i v a l .  
H o w e v e r , no s t u d ie s  h a ve  b een  d i r e c t e d  to w a rd  
i d e n t i f y i n g  th e  l o c a t io n s  o f  t h e s e  h a b i t a t s  in  th e  
N o rth  A le u t ia n  B a s in .



P A R T  2

D is c u s s io n  o f  s e le c t e d  in f o r m a t io n  n e e d s

1 .  M IGRATORY BEHAVIO R OF EG G -REA R IN G  FEM ALE KING CRAB 
ALONG THE NORTH SHORE OF TH E ALASKA PEN IN SU LA

J u s t i f i c a t i o n :  I n s u f f i c i e n t  in f o r m a t io n  i s  c u r r e n t l y
a v a i l a b l e  on th e  o n s h o r e - o f f s h o r e  m ig r a t io n  p a t t e r n  o f  
e g g - b e a r in g  re d  k in g  c r a b  i n  th e  N o r th  A le u t ia n  B a s in  
(N A B ) . I n  th e  K o d ia k  r e g io n ,  fe m a le  k in g  c r a b  e x h i b i t  
an a n n u a l o n s h o r e - o f f s h o r e  m ig r a t io n  p a t t e r n  (P o w e l l  
and  N ic k e r s o n  1 9 6 5 , NPFMC 1 9 8 0 ) .  Due to  l im i t e d  w in t e r  
s u r v e y s ,  t h i s  b e h a v io r  i s  n o t  d o cu m en ted  f o r  th e  NAB. 
M cM u rrav  e t  a l .  (1 9 8 4 ) q u e s t io n e d  w h e th e r  fe m a le s  
u n d e rg o  an  o n s h o r e - o f f s h o r e  m ig r a t io n ,  and s u g g e s te d  
t h a t  r e m a in in g  in  w a rm e r n e a r s h o r e  w a t e r s  w o u ld  e n h a n ce  
egg d e v e lo p m e n t .

W h e th e r o r  n o t  g r a v id  f e m a le s  e x h i b i t  an 
o n s h o r e - o f f s h o r e  m ig r a t io n  i s  im p o r t a n t  to  th e  S a le  92 
d e c i s i o n  p r o c e s s  b e c a u s e  i t  a f f e c t s  th e  p o t e n t i a l  f o r  
in c r e a s e d  h y d ro c a rb o n  e x p o s u r e  to  d e v e lo p in g  eg g s and 
t h e r e f o r e  a f f e c t s  th e  r i s k  a s s e s s m e n t .  I f  s t u d ie s  
i n d i c a t e  t h a t  fe m a le s  do n o t  m ig r a t e  t o  d e e p e r  o f f s h o r e  
a r e a s ,  t h e  in f o r m a t io n  w o u ld  p r o v id e  j u s t i f i c a t i o n  f o r  
a d d i t i o n a l  p r o t e c t io n  to  n e a r s h o r e  a r e a s  th ro u g h  
a d o p t io n  an a l t e r n a t i v e  l e a s e  s a l e  c o n f ig u r a t io n  o r  
m i t i g a t i o n  m e a s u re s .

M e th o d o lo g y : C o n v e n t io n a l  w in t e r  f i e l d  s u r v e y s  a lo n g
th e  N o r th  A le u t ia n  S h e l f  and  in n e r  B r i s t o l  B a y  w o u ld  be 
n e c e s s a r y  to  d ocum ent t h e  n e a r s h o r e  d i s t r i b u t i o n  o f  
e g g - b e a r in g  fe m a le  k in g  c r a b .

T im in g :  C u r r e n t l y  d e p re s s e d  NAB k in g  c r a b  p o p u la t io n s
may r e s t r i c t  th e  a c q u i s i t i o n  o f  d a ta  n e c e s s a r y  f o r  
p r o p e r  a n a l y s i s .  C o n s e q u e n t ly ,  tw o  o r  m ore w in t e r  
f i e l d  s u r v e y s  may b e  r e q u i r e d .

C o s t :  E s t im a t e d  c o s t  f o r  t h i s  s t u d y  i s  1 0 0 ,0 0 0  to
1 5 0 ,0 0 0  d o l l a r s .

2 .  IMPORTANCE OF THE NORTH A LEU T IA N  S H E L F  AS A MIGRATORY 
FEED IN G  AREA  FOR GPAY WHALES

J u s t i f i c a t i o n :  Th e  r e l a t i v e  im p o r ta n c e  o f  th e  N o r th
A le u t i a n  S h e l f  to  th e  o v e r a l l  e a s t e r n  P a c i f i c  g r a y  
w h a le  p o p u la t io n  i s  c u r r e n t l y  u n kn o w n . A lth o u g h  s m a l l  
num b ers o f  g r a y  w h a le s  h a v e  b een  r e p o r t e d  fe e d in g  in  
n e a rb y  w a t e r s  d u r in g  m ig r a t io n  and  w h i le  on th e  
b r e e d in g  g ro u n d s  (S u n d  1 9 7 5 , D a r l in g  1 9 7 7 , W e l l in g t o n  
and  A n d e rso n  1 9 7 8 , N o r r i s  e t  a l .  1 9 8 2 , and  Brueggem ann 
e t  a l .  198"7) , th e  m a j o r i t y  a r e  n o t  known to  b e g in
fe e d in g  i n t e n s i v e l y  u n t i l  t h e y  r e a c h  th e  n o r t h e r n
B e r in g  S e a  ( R i c e  and Wolman 1 9 7 1 , Z im u sh k o  and I v a s h in
1 9 8 0 , L o w ry  e t  a l .  1 9 8 2 ) .  H o w e v e r , G i l l  and H a l l



(1 9 8 3 ) r e p o r t e d  t h a t  o n c e  g r a y  w h a le s  moved in t o  
n e a r s h o r e  and e s t u a r in e  w a t e r s  a lo n g  th e  n o r t h  s id e  o f  
th e  A la s k a  P e n in s u la ,  m any o f  them  b eg an  fe e d in g .  
D u r in g  t h r e e  s p r in g  a e r i a l  s u r v e y s ,  5 0 -8 0  p e r c e n t  o f  
th e  w h a le s  se e n  w i t h i n  1 k i lo m e t e r  (km) o f  sh o re  
b e tw e e n  U n im ak P a s s  an d  N akn e k  w e re  t r a i l i n g  mud p lum es 
o r  w e re  on t h e i r  s id e s  c h a r a c t e r i z i n g  f e e d in g  b e h a v io r  
( G i l l  and  H a l l  1983) .  T h i s  o b s e r v a t io n  i s  im p o r ta n t  

b e c a u s e  i t  i n d i c a t e s  t h a t  a s i g n i f i c a n t  p e rc e n ta g e  o f  
th e  e a s t e r n  P a c i f i c  g r a y  w h a le  p o p u la t io n  may u t i l i z e  
c o a s t a l  a r e a s  a lo n g  th e  N o r th  A le u t i a n  S h e l f  f o r  " m ig r a t o r y "  
f e e d in g .

Th e  s i g n i f i c a n c e  o f  s u c h  " m ig r a t o r y "  f e e d in g  a r e a s  i s  
c u r r e n t l y  unknow n . G i l l  and  H a l l  (1 9 8 3 ) s u g g e s te d  t h a t  
th e  u s e  o f  s u c h  f e e d in g  a r e a s  m ig h t  be a r e q u i s i t e  f o r  
s u r v i v a l ,  due to  s e v e r a l  p r i o r  m onths o f  n e a r  f a s t i n g  
and th e  e n e rg y  dem ands r e s u l t i n g  fro m  a lo n g  m ig r a t io n .  
C o n s e q u e n t ly ,-  a d d i t i o n a l  s t u d i e s  a r e  n e e d e d  to  p r o v id e  
a c c u r a t e  e s t im a t e s  o f :  1 ) th e  num ber o f  g r a y  w h a le s
t h a t  u t i l i z e  t h i s  a r e a  a s  f e e d in g  h a b i t a t ?  2) t h e  
le n g t h  o f  t im e  t h a t  f e e d in g  o c c u r s  i n  t h e  a r e a ;  and 3) 
th e  p r i n c i p l e  p re y  s p e c i e s .  I f  in f o r m a t io n  i s  o b ta in e d  
t h a t  show s th e  N o rth  A le u t i a n  S h e l f  n e a r s h o r e  a r e a  i s  
o f  c r i t i c a l  im p o rta n c e  to  g r a y  w h a le s ,  i t  s h o u ld  
s i g n i f i c a n t l y  in f lu e n c e  th e  re a s o n e d  c h o ic e  b e tw e e n  
a l t e r n a t i v e s  th ro u g h  s u p p o r t in g  s e l e c t i o n  o f  an  
a l t e r n a t i v e  le a s e  s a l e  c o n f i g u r a t io n  o r  th e  a d o p t io n  o f  
m i t i g a t i n g  m e a su re s  r e s t r i c t i n g  a c t i v i t i e s  in  t h e  
n e a r s h o r e  a r e a  d u r in g  t h e  s p r in g  m ig r a t io n  p e r io d .

M e th o d o lo g y : The  MMS s h o u ld  c o n s u l t  w i t h  th e  NMFS on
d e s ig n in g  c o n v e n t io n a l  f i e l d  s t u d ie s  t o  a d d r e s s  t h i s  
in f o r m a t io n  n e e d . T h i s  s t u d y  s h o u ld  a l s o  be c o o r d in a te d  
w i t h  th e  o n -g o in g  O CSEAP e n d a n g e re d  w h a le  m o n ito r in g  
s t u d y .

T im in g :  A m inimum o f  tw o  y e a r s  o f  f i e l d  s u r v e y s  w o u ld
be r e q u i r e d .

C o s t :  The  s tu d y  c o s t  i s  n o t  a n t i c i p a t e d  to  e x c e e d
4 0 0 ,0 0 0  d o l l a r s .

E F F E C T S  OF O IL  CONTAMINATION ON EELG R A S S  BEDS ALONG TH E 
NORTHERN SH O RELIN E OF TH E ALASKA PEN IN SU LA

J u s t i f i c a t i o n :  O i l  c o n t a m in a t io n  o f  e e lg r a s s  beds i s
l i k e l y  i f  an  o i l s p i l l  r e a c h e s  th e  n o r t h e r n  s h o r e l in e  o f  
th e  " A la s k a  P e n in s u la .  C o n t a m in a t io n  may re d u c e  
p r o d u c t i v i t y  o f  t h e s e  p l a n t s ,  c a u s e  o u t r i g h t  m o r t a l i t y ,  
an d  a l t e r  s u b s t r a t e s  so  t h a t  r e c o l o n i z a t i o n  by  p l a n t s  
may be h in d e r e d .  I f  t h e  g ro w th  o f  t h e s e  p la n t s  i s  
a f f e c t e d ,  o r  th e  p l a n t  s u r f a c e s  a r e  c o n ta m in a te d , t h e  
i m p l i c a t i o n s  c o u ld  b e  s e v e r e .  F o r  i n s t a n c e ,  th e  w o r ld  
p o p u la t io n s  o f  b la c k  b r a n t  and  e m p e ro r  g e e se  r e l y  on  
B r i s t o l  B a y  e e lg r a s s  b e d s ,  p a r t i c u l a r l y  th o s e  fo und  i n  
Iz e m b e k  L a g o o n , a s  a p r im a r y  fo o d  s o u r c e  p r i o r  to  t h e i r  
s t r e n u o u s  f a l l  m ig r a t i o n .  I t  i s  a l s o  s u s p e c te d  t h a t  
t h e  e e lg r a s s  beds a r e  u t i l i z e d  b y  h e r r i n g  s t o c k s  f o r  
sp a w n in g  s u b s t r a t e s .



• I n  o r d e r  to  a d e q u a te ly  e v a lu a t e  th e  r i s k s  to  t h i s
c r i t i c a l l y  im p o r ta n t  h a b i t a t ,  and th e  s p e c ie s  dependent 
upon e e lg r a s s  b e d s , i t  i s  e s s e n t i a l  t h a t  t h e r e  be a 
b e t t e r  u n d e r s ta n d in g  o f  t h e  p o t e n t i a l  e f f e c t s  o f  o i l  
c o n t a m in a t io n  on th e s e  p l a n t s  and t h e i r  s u b s t r a t e s .  
T h e  f i n a l  E I S  d id  n o t a d e q u a t e ly  a d d re s s  th e  i s s u e  on 
how lo n g  im p a c ts  m ig h t p e r s i s t  o r  how th e  lo n g -te rm  
d i s r u p t io n  to  e e lg r a s s  b e d s  m ig h t  a f f e c t  w a t e r fo w l .  
H o w e v e r , i t  d id  s t a t e  t h a t  E a s t  C o a s t  e e lg r a s s  beds 
a f f e c t e d  by d is e a s e  r e q u i r e d  o v e r  30 y e a r s  to  r e c o v e r .  
T h i s  s u g g e s t s  t h a t  v e r y  s i g n i f i c a n t  lo n g - te rm  im p a c ts  
m ig h t  r e s u l t  fro m  o i l  c o n t a m in a t io n .  I f  th e  p roposed  
s t u d ie s  fo u n d  t h i s  to  b e  t r u e ,  th e  in f o r m a t io n  would 
p r o v id e  s t r o n g  j u s t i f i c a t i o n  to  s u p p o r t  an  a l t e r n a t i v e  
l e a s e  s a l e  c o n f ig u r a t io n  o r  m i t ig a t io n  m e a su re s  w h ich  
w o u ld  lo w e r  th e  r i s k  o f  o i l  c o n t a m in a t io n  to  th e se  
im p o r t a n t  h a b i t a t s .

M e th o d o lo g y : I n  s i t u  f i e l d  s t u d ie s  s h o u ld  be co n d u cted
u t i l i z i n g  v a r io u s  ty p e s  o f  h y d ro c a rb o n  c o n ta m in a te s  a t  
v a r y in g  c o n c e n t r a t io n s .

T im in g :  The  s tu d y  s c h e d u le  s h o u ld  be f l e x i b l e  to
e n s u r e  t h a t  lo n g - te rm  im p a c ts  a r e  a d e q u a te ly  
d o c u m e n te d . I t  i s  a n t i c ip a t e d  t h a t  m o n it o r in g  w i l l  be 
r e q u i r e d  f o r  a t  l e a s t  t h r e e  to  f i v e  y e a r s .

C o s t :  E s t im a t e d  s tu d y  c o s t s  a r e  n o t  p r o je c t e d  to
e x c e e d  5 0 0 ,0 0 0  d o l l a r s .

4 .  A N A LY S IS  OF O IL  S P IL L  RESPO N SE C A P A B IL IT IE S

J u s t i f i c a t i o n :  To d a t e ,  an a n a l y s i s  o f  o i l s p i l l
r e s p o n s e  c a p a b i l i t i e s  i n  th e  B e r in g  S e a  h a s  n o t been 
c o n d u c t e d . C o n s id e r a b le  in f o r m a t io n  i s  a v a i l a b l e  t h a t  
c o u ld  be u t i l i z e d  in  t h i s  a n a l y s i s .  T h i s  in fo r m a t io n  

« i n c l u d e s :  1) C o a s t  G u a rd  o i l s p i l l  lo g s  and re sp o n se
c a p a b i l i t y  e v a lu a t io n s  f o r  m a jo r  o i l s p i l l  e v e n t s  in  
U .S .  w a t e r s ;  2) r e p o r t s  on i n t e r n a t i o n a l  o i l s p i l l  
e v e n t s  and  su b se q u e n t c le a n u p  e f f o r t s ;  3) o i l s p i l l
r e s p o n s e  e x e r c i s e s  c o n d u c te d  by th e  C o a s t  G u a rd  and the 
o i l  i n d u s t r y ;  4) m a n u fa c t u r e r  e q u ip m e n t s p e c i f i c a t i o n s ;  
5) o i l s p i l l  b e h a v io r  r e p o r t s ;  6) i n d u s t r y  o i l s p i l l
c o n t in g e n c y  p la n s ;  a n d  7) m e t e o r o lo a ic a l  and
o c e a n o g r a p h ic  s t u d ie s  o f  t h e  N AB. The  a n a l y s i s  sh o u ld  
n o t  o n ly  fo c u s  on e q u ip m e n t  c a p a b i l i t i e s ,  b u t  a ls o  on 
th e  c a p a b i l i t y  to  d e p lo y  e q u ip m e n t  and to  l o g i . s t i c a l l y  
s u p p o r t  c le a n u p  o p e r a t io n s .

The  s t u d y  r e s u l t s  c o u ld  1 ) a l lo w  th e  MMS to  in c lu d e  an 
o i l s p i l l  r e s p o n s e  c a p a b i l i t y  ju d g e m e n t in t o  t h e i r  
a n a ly s e s  o f  im p a c ts  in  E n v i r o n m e n t a l  Im p a c t  S ta te m e n ts ; 
2) p r o v id e  a b a s i s  f o r  e v a lu a t i n g  th e  e f f e c t i v e n e s s  o f  
c u r r e n t  m i t i g a t i v e  m e a s u re s  su c h  a s  o i l s p i l l
c o n t in g e n c y  p l a n s ;  3) j u s t i f y  d e v e lo p m e n t o r  a d o p tio n  
o f  d i f f e r e n t  m i t ig a t io n  m e a s u re s  to  re d u c e  o i l s p i l l  
r i s k s ;  o r  4) s u p p o rt  a d o p t io n  o f  a l t e r n a t i v e  le a s e  s a le  
c o n f ig u r a t io n s -  4



M e th o d o lo g y : The  s tu d y  s h o u ld  p r o v id e  th e  f o l lo w in g
in f o r m a t io n :  1) d e s c r ib e  e q u ip m e n t/  p e r s o n n e l ,  and
l o g i s t i c a l  c a p a b i l i t i e s  c u r r e n t l y  a v a i l a b l e  o r
a n t i c ip a t e d  b y  i n d u s t r y ;  2 ) d e v e lo p  s e v e r a l  o i l s p i l l  
s c e n a r io s  and  a n a ly z e  i n d u s t r y ' s  r e s p o n s e  c a p a b i l i t i e s  
u n d e r  e a c h  s c e n a r io ;  and  3) d e v e lo p  a s e t  o f  s t a n d a r d s  
f o r  e v a lu a t in g  o i l s p i l l  c o n t in g e n c y  p l a n s .

T im in g :  T h e  s tu d y  c o u ld  be  c o m p le te d  i n  one y e a r .

C o s t :  E s t im a t e d  s tu d y  c o s t s  c o u ld  ra n g e  fro m  1 5 ,0 0 0  to
2 5 ,0 0 0  d o l l a r s .
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SEC. ____ . No fund* p r o v id e d  in  t h i s  t i t l e  may bo
expended by th e  D epartm en t o f  th e  I n t e r i o r  f o r  t h e  a p p r o v a l  
o r  p e rm i t t in g  o f  any d r i l l i n g  o r  o t h e r  e x p lo r a t io n  a c t i v i t y ,  
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o ca  E a c rov JB a l f l a o
Th* A d m in is t r a t io n 's  budge t p r o j s c t s  $1 .0  b i l l i o n  in  ty 1930 

r tv s n u t s  from  an o c s  escrow  a c c o u n t r e l e a s e .  T h is  a n t i c i p a t e s  a  
f a v o r a b le  Supreme C ou rt  d e c is io n  in  1 9 9 0 c o n ce rn in g  t i t l e  t o  t h e  
submerged la n d s  im m ed ia te ly  o f f a h o r e  anw r, th u s  p e rm it t in g  th e  
r e l e a s e  o f  t h e  F e d e ra l sh a re  o f  th e  S e c t io n  7 escrow  funds,, 
in c lu d in g  in t e r e s t *

The Subcom m ittee  n o te s  t h a t  t h e r e  i s  n o  f i r e  b a s i s  f o r  
assum ing t h a t  t h e  Sup reee  C ou rt w i l l  d e c id e  th e  A la sk a  subm erged  
la n d s  i s s u e  in  FY 1 9 9 0 . T h is  com p lex  c a s e ,  U lU t f*  s t a t e s  y - 
i l a s k a . N o . 84 O r i g in a l ,  h a s  been  p en d in g  s in c e  1979  and th e  
m a tte r  rem a in s  d e le g a te d  t o  a S p e c i a l  M a s te r  a p p o in te d  by th e  
c o u r t . 1

In  a d d i t i o n ,  w h ile  t h e .Subcom m ittee  in  no way in te n d s  t o  
p r e ju d i c e  t h e  F e d e ra l governm en t's  p o s i t i o n  in  t h i s  c a s e ,  v e  
q u e s t io n  w he th e r th e  A d m in is t r a t io n 's  a n t i c i p a t i o n  o f  a  
. “favorable'* decision can  be properly a c c o u n te d  f o r  a s  $1  b i l l i o n  
in  F s d s r e l  r e v e n u e s . For example, a r e c e n t  CPS a n a ly s i s  c a s t s  
doubt upon euoh  r e l i a n c e :

" T h is  p o s i t i o n  o f  th e  U n ite d  S t a t e s  [f.n  U n ite d  S t a t e s  
v . A la s k a !  hae beooae in c r e a s in g ly  ten u ou s  a s  a r e s u l t  
o f  t h e  h o ld in g  and th e  r e a s o n in g  o f  th e -S u p rem e tC o u r t  
in  U tah  v .  U n ite d  g t a t s a .  June 8 ,  1 9 8 7 . . . ,

OCS -Lease S a le s
P r e s id e n t  B u sh 's  budget, a u p p ie o c n f  d e f e r s  t h r e e  e o h e d u ls d  

o c s  le a s e  s a l e s ,  t h u i  rem oving 9497  m i l l i o n  in  a n t i c i p a t e d  FY 
1990  re v e n u e s . m e  p r e s id e n t  d i r e c t e d  t h a t  a j o i n t  I n t e r i o r ,  
Departm ent of! En ergy , and N a t io n a l Academy o f  s c ie n c e s  t a s k  f o r c e  
be e s t a b l i s h e d  t o  rev iew  and r e s o lv e  en v ironm en ta l c o n c e rn s  o v e r  
a d v e rs e  lm pac±s o f  s a le s  in  t h e  " th re e - e n v ir o n m en ta lly  s e n s i t i v e  
a r e a s ."  S p e c i f i c a l l y ,  le a s e  S a le  91 o f f  N o rth e rn  C a l i f o r n i a  i s  
" i n d e f i n i t e l y  p ostponed"  ($ 1 2 6  m i l l i o n )  t L e a se  S a le  95  o f f  
S ou th e rn  C a l i f o r n i a  i s  "delayed , p sn d in g  r t v ie v "  ($ 3 2 1  a i l l i c n ) ;  
and , L e a se  S u le  116 o f f  t h s  G u lf  C o a s t  o f  F l o r id a  i s  
" in d e f i n i t e l y  p os tp on ed"  .($ 1 0  m i l l i o n ) .

P r e s id e n t  B u sh 's  a c t io n  i s  an acknow ledgem ent o f  th e  f la w s  
In  t h e  Reagan b u d g e t 's  assum p tion  t h a t  "no l e g i s l a t i v e  m o -ra to r ia '1 
w ould b e  im posed  on c o n t r o v e r s i a l  OCS l e a s e  s a l e * .  . C o n g r e s s io n a l

8 Pam ela B a ldw in , "L eg a l i s s u e s  R e la te d  t o  Ow nersh ip o f  t h e  
Submerged Lands W ith in  and o f f  t h e  C o a s t  o f  th e  A r c t i c  N a t i o n a l  
W i l d l i f e  R e fu g e ,"  August 1 0 , 1 9 8 7 , p .  1 9 , CM  I  8 7 -6 7 3  A
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con ca rn  a b o u t  t h e  Statg&n A d a in i s t r a t i e n ’ s  a c c a l a r a t a d  l e a s in g  o f  
an v irann en  t a l l y  s a n e i t iv a  OCS i r t t i  l a  such* t h a t ,  svan  b a f o r a  t h e  
P r e s id e n t 's  d a f a m l ,  i t  v i a  s x t r a s a ly  u n l i k e ly  t h a t  th a s a  t h r a a  
s a le *  w ou ld  h ave  been h a ld  aa s c h e d u le d .

%
W h ile  t h a  S u b c c w i t t a a  l a  p le a s e d  w ith  th a  P r e s id e n t 's  

'p r o p o s a l ,  w« w ou ld  rae o sa an d  t h a  A d m in is t r a t io n  con  a i d  a r  t h e  
f o l lo w in g  a c t io n s ?

1 .  R e p r e s e n ta t io n  on t h a  T a sk  f o r e s  s h o u ld  ba b ro ad en ed  t o ,  
a t  a  s in in u * ,  in c lu d e  th a  S n v ir o n a a n ta l P r o t a c t i o n  Agency .

i *

2 .  Ho fun d s  s h o u ld  ha expended on any p r s - l s a s c  s a la  
a c t i v i t i s s  in  1990  o r  p r i o r  t o  th a  f a s h  F o re s  r a p e r t ,  
P r e s id e n t i a l  rav iaw  and C on g ra sa io n a l r a a o t l o a .

3 .  Tha s c o p a  o f  th e  Task  F o ro e  r a V ia v  s h o u ld  h a  expended t o  
in c lu d e  s c r u t in y  o f  o th e r  no l a s s  c o n t r o v e r s i a l  a a la s  suoh a s  
#119 o f f  C o n t r o l  C a l i f o r n i a ,  #92 o f f  B r i s t o l  B ay , A la s k a , # 133  
o f f  W ash ing ton  -  O regon , and o th e r s ,. a

4* Tha D s p a r ta a n t , and th a  T ask  F o r e s , s h o u ld  g iv e  g r a n t o r  
e a p h a s is  t o  in c r e a s in g  r a d a r a l  ra v sn u s s  and r a d u a in g  t h a  t f e f i o i t  
by ia p ro v a d  r o y a l t y  c o l l e c t i o n  and s an ag an sn t on e x i s t i n g  F e d e r a l  
l e a s e s .

• 1 Tha su b co sa ltt iM *  n o te s  t h e  s s t s b l i s h B o s t  of an A d v is o ry  
com m ittee  u n d e r  t h a  a u s p ic e s  o f  th a  C o n i t t a a ' s  iRankirg  
R e p u b lic a n -,  H r . Young, t o  r s s o l v a . . f i a b a r i a s  and r e s o u r c e  
c o n f l i c t s  in v o lv e d  in  le a s e  s a l e  #92 s h o u ld  t h a  l e a s *  s a la
p r o c e e d . '•
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Mr. Chairm an and Members o f  th *  C om m ittee : i i
My n«aa  i s  L i s a  s p e a r . z s o  s e n i o r  s t a f f  s c i e n t i s t  w ith  t h t  N a tu r a l  
R e so u rc e s  o t f t a s t  c o u n c i l  (n r d c ) . My te s t im on y  i s  on h t h a i f  o f  n r d c , t h t  

■American L i t t o r a l  S o c i e t y ,  Am erican  O c ta n t C aap a ign , c le a n  o c ta n  A c t io n ,  
F lo r id a  P u b l i c  X n t a n s t  R e s e a rch  G roup , T r i t n d t  o f  t h t  E a r th , G re en p e a ce , 
t h t  N o r th  C a r o l in a  C o a s t a l  F e d e r a t io n , t h t  O ce an ic  S o c i e t y ,  S i e r r a  C lub  and 
T ru s te e s  f o r  A la sk a  ( h e r e in a f t s r ,  " en v ironm en ta l c o a l i t i o n ' 1) ,  we v a lcom t  
t h t  o p p o r t u n i t y  t o  t e s t i f y  to d a y  on t h t  D epartm ent off t h t  I n t a r i o r ' t  O u t t r  
C o n t in e n ta l S h t lf f  (OCS) O i l  and Gas le a s in g  Program .
I. INTRODUCTION

At c h i t  com m ittee  i s  w a l l  aw a r t , t h t  OCS program  d u r in g  t h t  Reagan y t a r s  
wai* t h t  s u b j t c t  off e x t r a o r d in a r y  c o n f l i c t  and c o n t r o v e r s y . From 1981 t o  
, 19I3&, a la v e n  c o a s t a l  s t a t a s  —  L o u is ia n a , T exan , A la s k a , N tv  Y o rk , New 
J e r s e y , M a ry lan d , V i r g in i a ,  C a l i f o r n i a ,  M a s s a c h u s e t ts , W ash ing ton  and 
O regon .—  f i l e d  s u i t  a g a in s t  th e  o c s  p rogram  o r  in d iv id u a l  l e a s t  s a l t s ,  in  
a d d i t i o n .  C on g ress  has bean  f o r c e d  t o  in fcervonii t o  p r o t e c t  h ig h ly  s e n s i t i v e  
o f f s h o r e  a r e a s  from th e  D ep a r tm en t 's  l e a s in g  p la n a  e a c h  y e a r  t in e a  1982. 
M oun ting  p u b l i c  c on ce rn  o v e r  t h e  program  i a  r e f l e c t e d  by  t h e  t u r n o u t  o f  
hund red s and avsn  th o u san d s  o f  p sopLa  a t  re can t, h e a r in g s  on OCS l e a s in g  o f f  
C a l i f o r n i a ,  F l o r id a  and N o r th  C a r o l in a . Tha in t r o d u c t i o n  l a s t  n on th  off 
l e g i s l a t i o n  t h a t  w ould b l o c k  le a s in g  o f f  t h a  Vav J e r s e y  c o a s t  in d i c a t e s  

. t h a t  c b n g r c s t i o n a l  c o n ce rn  o v e r  DO I'ii a p p ro a ch  i s  s p r e a d in g .
Campaign s ta tem en ts  made by  P raaiden fc Bush le a d  t o  h ope  t h a t  t h *  new 
A d m in is t r a t io n  w i l l  p u rsu e  e a o r s  m odera te  c o u r s e  w ith  th e  OCS' P rog ram . 
However, t h e  A d m in i s t r a t i o n 's  in t e n t io n *  a r e  n o t  y e t  c l e a r .  W h ile  we havit 
ev e ry  e x p e c t a t i o n  t h a t  t h e  now S e c r e t a r y  w i l l  move t o  r e d u c e  c o n f l i c t  by  
rem ov ing h ig h ly  s e n s i t i v e  end c o n t r o v e r s i a l  a r e t e  from  th e  OCS' p rog ram , 
t h e r e  a r t  no a s s u r a n c te  he  w i l l  do so  in  t h s  ab sen ce  o f  c o n g r e s s io n a l  
en cou rag em en t. A o n e -y e a r  d e la y  im posed by t h i s .Com m ittee on CCfl 
a c t i v i t i e s  in  s e n s i t i v e  a r e a s  w ou ld  p r o v id e  an  im p o r ta n t  in c e n t iv e  f o r  t h e  
Departm en t t o  o v e rh a u l t h e  p r o g r a a  q u i c k ly ,  s o  t h a t  t h e  n a t io n  can  sa v e  
fo rw a rd  w ith  a more r e a s o n a b le  and b a lan ce d  program  o f  OCS d ev e lopm en t. We 
t h e r e f o r e  a s k  t h e  com m ittee  t o  c o n s id e r :

1 ) a  o n e -y e a r  d e la y  i h  le a s in g  o f f  C a l i f o r n i a  in  t h o s s  a r e a s  
p r e v io u s ly  s u b je c t  t o  C o n g re s s io n a l le a s in g  r e s t r i c t i o n * ;

i
2 ) e x te n d in g  t h e  c u r r e n t  p r o h i b i t i o n  on OCS a c t i v i t i e s  iiw G a o rg e s  Bank 

o f f  t h e  New Eng land  c o a s t  th r o u g h  F i s c a l  Y ea r  1 9 9 0 ;
3 )  e x te n d in g  t h e  ben  on le a s in g  and e x p lo r a t io n  s o u th  o f  26* n o r th  

l a t i t u d e  in  t h e  E a s te rn  G u l f  o f  M ex ico  f o r  t h r e e  y e a r s ;  
. 4 ) r e q u i r in g  t h e  D epartm en t t o  p r e p a re  an S IS  p r i o r  t o  a p p ro v in g  

e x p lo r a t i o n  o f f  t h e  N o r th  C a r o l in a  c o a s t  a s  r e q u e s te d  by G ov ern o r M a r t in ;
5 ) a  o n e -y e a r  d e la y  on  le a n in g  w ith in  50  n i l e s  o f  th e  c o a s t ,  a round  

canyon  heed  t r a c t s ,  in  t h a  s h e l f  b re ak  son s and n o r t h  o f  4 0*15*  n o r th  
l a t i t u d e  in  th a  m id -A t la n t i c ?  and
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6 ) & etne»year d e la y  on e x p lo r a t io n  in  B r i a t o l  l a y ,  A la s k a .i
On b s h a l f  o f  t h s  g ro u p s  I  r e p r e s e n t , I  w ou ld  l i k a  t o  th an k  t h i s  com m itte e  
f o r  i t s  many y a a r a  o f  h a rd  work t o  r s a o lv a  t h a  d i f f i o u l t  and t r o u b l i n g  
i s s u e s  s u r ro u n d in g  t h a  OCS p rog ram . I t  h a s  b san  o n ly  th ro u g h  t h i s  
C om m itte e 'e  a o t i o n s  t h a t  a modicum o f  r a a s o n  and b a la n o a  v a r a  im posed  on 
t h a  p rog ram  d u r in g  t h a  Reagan y e a r s . From Capa Cod t o  Capa M en doc in o , from  
B r i s t o l  Bay t o  F l o r i d a  Bay , t h i s  Com m ittee h a s  d e fen d ed  t h a  r i g h t  o f  
s t a t a s ,  l o c a l  governm ents and o r d in a r y  c i t i z e n s  t o  h av e  a  say  in  l s a s in g  
d e c i s i o n s  t h a t .w i l l  p r o fo u n d ly  a f f e c t  t h e i r  c o a s t s  and t h e i r  l i v e s .  On 
b e h a l f  o f  a l l  t h o s e  p e o p le , v s  th an k  y o u .
zi. B f B M Y  a f i c s & m

The . i n t a r l o r  D apartm sne aund th a  o i l  in d u s t r y  c i t e  t h a  n a t i o n 's  e s c a l a t i n g  
r e l i a n c e  on f o r e ig n  o i l .  a s  a v ld an ca  o f  t h e  n eed  t o  d r i l l  s a n a i t l v a  a r e a s  o f  
t h s  o c s .  w h ile  r i s i n g  im p o r ts  a r e  u n d en ia b ly  a  c o n c e rn , d e v e lo p in g  
h y d ro c a rb o n s  in  t h e  a r e a s  l i s t e d  above w i l l  n o t  c o n t r ib u t e  a p p r e c ia b ly  t o  
t h e  n a t i o n 's  l o n g - t e n  energy s e c u r i t y .
F o r  one t h in g ,  t h e  i n t e r i o r  D epartm en t p r o j e c t s  t h a t  t h e  o i l  and g a s  
l o c a t e d  o f f s h o r e  Southern ) and N o r th e rn  C a l i f o r n i a ,  a l l  o f  th e  N o r th  and 

■ M id -A t la n t i c  s t a t e s ,  B r i s t o l  Bay and t h e  F l o r i d a  K eys t o g e th e r  am ount t o  
r o u g h ly  7 3 5  m i l l i o n  b a r r e l s  o f  o i l  e q u iv a le n t .  T h is  r e p r e s e n t s  enough  o i l  
and g a s  t o  f u e l  t h e  n a t io n  f o r  l e s s  th a n  40  d a y s . T h e se  a r e a s  a r e  th u s  
c l e a r l y  n o t  t h e  answ er t o  t h s  n a t i o n 's  lo n g - te rm  en e rgy  f u t u r e ,  in d e e d , 
th e . " d r a in  A m erica  f i r s t "  a p p ro a ch  a d v o c a te d  b y  t h e  in d u s t r y  i s  l i k e l y  t o  
en h an ce . t h e  n a t i o n ' s  r e l i a n c e  on f o r e ig n  o i l  o v e r  t h e  lon g  te r fe .
S e con d , t h e  D e p a r tm en t 's  argum ents a b o u t  t h e  need t o  open s e n s i t i v e  OCS 
a r e a s  on  en e rgy  s e c u r i t y  g rounds a r e  u n c o n v in c in g  when c o n s id e r e d  in  th e  
c o n t e x t  o f  o t h e r  f e d e r a l  a c t i o n s  t h a t  have  in c r e a s e d  t h a  n a t i o n 's  
dependen ce  on im p o r t s , F o r  exam p le , a t  t h e  same tim e  th e  I n t e r i o r  ‘ 
D epartm en t wee p r e s s in g  C on g re ss  t o  l i f t  t h a  m o ra to r ium  on d r i l l i n g  o f f  . 
c e r t a i n  a re n a  o f  C a l i f o r n i a ,  t h e  T r a n s p o r t a t i o n  D epartm en t was r o l l i n g -  b a ck  
f u e l  economy s ta n d a r d s  f o r  a u to m o b i le s . T h e se  r o l l b a c k s  w i l l  c a u s e  r o u g h ly  
310 , m i l l i o n  b a r r e l s  o f  o i l  —  a lm o s t  30% o f  t h e  o i l  t h e  D epartm en t t h in k s  
u n d e r l i e s  t h e  a r s e s  l i s t e d  above —  t o  b e  b u m s d  n e e d le s s ly .*  ,  o t h e r  
exam p les o f  governm ent p o l i c i e s  t h a t  underm ine n a t i o n a l  energy : s e c u r i t y  
in c lu d e  t h e  A d m in i s t r a t i o n 'a  deep  c u t s  in  fu n d in g  f o r  en e rgy  c o n s e r v a t i o n  
and a l t e r n a t i v e  en e rg y  r e s e a r c h . The A d m in is t r a t io n  can n o t s e r i o u s l y  
e x p e c t  t h e  p u b l i c  t o  a c c e p t  o i l  d r i l l i n g  in  n a t io n a l , t r e a s u r e s * . l i k e  th a  
F l o r i d a  Kaym w h i le  s im u lta n e o u s ly  a d v o c a t in g  a 70% r e d u c t io n  in  d o e ' s 
en e rgy  c o n s e r v a t i o n  p rog ram s , a s  t h e  A d m in i s t r a t i o n 's  f y ’ PO b u d g e t
p r o p o s e s . ~• •, 4  *
p u r s u in g  c o n s e r v a t io n  m easures c o u ld  h e lp  s u b s t a n t i a l l y  r e d u c e  r e l i a n c e  on 
o i l  im p o r ts  and t h e  need t o  d r i l l  s e n s i t i v e  f r e e s  o f  t h e  o c s  r o r  o i l  and 
g a s . r o r  exam ples

* An in c r e a s e  t o  40  m i le s  p e r  g a l lo n  (s p g ) f l e e t  a v e rag e  f o r  c a r s  and  
30 rapg f o r  t r u c k s  b y .t h a  y e a r  2008  p r o d u c t io n  m ode ls  w ou ld  s a v e  r o u g h ly  20
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T r a c t !  w ith in  bo, M i le s  o f  t h a  C o a s t !  in  r e c o g n i t i o n  o f  t h e  im p o r ta n ce  o f  
n e a r s h o re  arearn , t h e  s t a t e s  o f ‘C o n n e c t ic u t , Hew J e r s e y , and V i r g in i a  h ave  
a l l  recommended e  SO e i l e  b u f f e r  acne be  in p o a ad  in  t h e  m id -A t l a n t i c  in  
w hich  no l e a s in g  t a k e s  p l a c e .  N o rth  C a r o l in e  h a s  a d d i t i o n a l l y  
recommended t h a t  e l l  t r a c t s  w ith in  t h e  3 0 0  m a te r  i s o b a t h  b e  d e l e t e d .  The  
Departm ent h a s  d e f e r r a d  t h i s  a r e a  from  f u r t h e r  c o n s id e r a t i o n  in  a p r e v io u s  
a re a  i d e n t i f i c a t i o n  f o r  t h i s  r e g io n  {L e a s e  S a le . I l l ,  w h ich  was c a n c e l l e d
due t o  l a c k  o f  in d u s t r y  i n t e r e s t ) .

• 1 * «

Subm arine Oanvon T r a c t s t  An n o te d  a b o v e , subm arin e  canyon* in  t h e  n i d -  
A t l e n t i o  e r e  known t o  be h ig h ly  p r o d u c t iv e  and  im p o r ta n t  t o  com m erc ia l 
e p e c ie e  o f  f i'e h  a e  v e i l  a s  n e e b ird s  end o t h e r  e p e c ie e . The S t a t e s  o f  Rhode 
r s l a n d , C o n n e c t ic u t , WeV lbV%, H h V ^ e t s e Y r  e n i f 'th e  N a t i o n a l  o c e a n ic  and  
A tm osp h e r ic  A d m in is t r a t io n , have  a l l  reg u ea tisd  t h a t  a l l  canyon  h e a d  and  
a s s o c i a t e d  b lo c k s  b e  d e le t e d  from  8 e l e  1 2 1 .
The a h s l f  B re ak  gonat canyon head  d e f e r r a l s  w i l l  n o t  p r o v id e  p r o t e c t i o n  
f o r  in te r - c a n y o n  b lo c k s  in  t h s  s h e l f  b r e a k  l o n e .  A r e p o r t  by t h e  c e n t e r  
f o r  c o a s t a l  and Env ircnm an tn l s t u d i e s  a t  R u tg e rs  u n i v e r s i t y *  i d e n t i f i e d  
th e  s h e l f  b p eax  zone a s  a p a r t i c u l a r l y  s e n s i t i v e  e c o to n a  due  t o  ru g g ed  

' to p og rap h y  and e x p o sed  s u b s t r a t e  t h a t  a r e  a s s o c i a t e d  w ith  in c r e a s e d  
b i o l o g i c a l  p r o d u c t i v i t y .  The s t a t e  o f  Hew J e r s e y  ham- r e q u e s te d  t h a t  t h i s  
zone he d e f e r r e d  from  p a s t  l e a s t  s a le s  b e c a u s e  o f  t h e  u n u su a l p r o d u c t i v i t y
t h a t  i s  th o u g h t  t o  c h a r a c t e r i z e  th e  s h e l f  b r e a k  a re a ,.

. «

A l l  T r a c t s  M orth  o f  40*15* F o r th  L a t itu d e *  The S t a t s - o f  New f o r k  h a s  
r e p e a t e d ly  v o i c e d  I t s  o p p o s i t i o n  t o  le a s in g  any t r a c t s  n o r th  o f  4 0 * 1 5 f 
n o r th  l a t i t u d e  due  t o  th e  h ig h  p o p u la t io n  d e n s i t y  o f  t h e  Long I s l a n d  a r a a  
and th e  heavy  r e c r e a t i o n a l  u se  o f  i t s  s h o r e s  and th e  im p o r ta n ce  o f  i t s  
r e c r e a t i o n a l  and. c o a n s r c i a l  f i s h e r i e s .
We a s k  t h a t  t h «  C o n n it ta e  c o n s id e r  i& p o s in g  a  o n e -y e a r  d e la y  on l e a s in g  
th e s e  a r e a s .  We n o te  t h a t  C o n g r e s tB t t r 'P s i lo n e  and C o u r t e r  f r o a  Hew J e r s e y  
h a v e .b o th  s u p p o r te d  a d e la y  in  L e a s e  S a le  1 2 1  a l t o g e t h e r *  Congressm an  
P a l lo n e  h a s  in t r o d u c e d  a b i l l  t o  d e la y  t h a  s a l e  ( K . R . 1 2 1 ) .

P . . B r i n t o l  Bey
, We w ould l i k e  t o  b r in g  t o  t h i s  C om m itte e 's  a t t e n t i o n  e r e c e n t  C o u r t  
d e c i s i o n  th a t , w i l l ,  i f  .a llow ed  t o  s t a n d , s e r i o u s l y  underm ine  t h e  r i g h t  o f  
s t a t e s  t o  m e a n in g fu l ly  p a r t i c i p a t e  in  f e d e r a l  l e a s in g  d e c is io n s . .  T h is  

. c o u r t  d e c i s i o n  a r o s e  o u t  o f  l i t i g a t i o n  o v a r  S a l e  92  in  S r im t o i  l a y ,  A la s k a .
B r i s t o l  Bay uruppo^ts ona o f  t h e  l a r g e s t  com m erc ia l f i s h e r i e s  in  t h e  w o r ld . 
The B r i s t o l  Bay sa lm on  f i s h e r y  a lo n e  i s  v a lu e d  in  a x ce e e  o f  9250  m i l l i o n  
an n u a lly  and em p loy s  an e s t im a te d , 1 0 ,0 0 0  p e o p le . The Bey A ls o  en com passe s  
ons o f  t h e  w o r ld 's  g r e a t  b i r d  m ig r a t io n  c r o » e  r o a d  a and s u p p o r t s  a t  l e a s t  20 
s p e c ie s  o f  m a rin e  mammals, in c lu d in g  e ig h t  s p e c ie s  o f  en dangered  w h a le .
The D epartm en t e s t im a te d  t h a t  t h e r e  11 a g r e a t e r  th a n  . 50% ch an ce  t h a t  on e  
o r  more m a jo r  s p i l l s  would, o c c u r  o v e r  t h e  l i f e  o f  t h e  f i e l d .  The • 
Departm en t p r e d i c t e d  "m a jor"  t o  "m odera te"  im p a c ts  t o  m a r in e  and c o a s t a l

8
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b i r d s ,  t h a  r a d  k in ?  c r a b  f i s h e r y  and t o  s e v e r a l  s p e c ie s  o f  m arin a mammals 
from  L ea se  S a l a  9 2 .  Tha N a t i o n a l  H a r in a  F ia h a r ia a  S a r v ic a  h as c o n c lu d e d  
t h a t  a m a jo r  s p i l l  o c c u r r in g  d u r in g  p eak  g ra y  v h a la  m ig r a t io n  o r  whan r i g h t  
w hales a r e  p r e s e n t  w ou ld  b e  l i k e l y  t o  je o p a r d i s e  t h a  c o n t in u e d  e x i s t e n c e  o f  
th e s e  s p e c i e s .
In  December o f  1 9 9 5 , 10  n a t i o n a l  and A la sk an  c o n s e r v a t io n  o r g a n iz a t i o n s ,  6 
A laskan  v i l l a g e s  and N a t iv e  A la sk an  o r g a n i s a t io n s ,  and t h s  S t a t e  o f  A la sk a  
on b e h a l f  o f  I t s e l f  and e number o f  f i s h i n g  g roup s  f i l s d  s u i t  t o  b l o c k  S a le  
9 2 , then, s c h e d u le d  f o r  J an u a ry  1 5 , 19IBS. S ix  s t a t e s  (W ash in g ton , O regon , 
H aw a ii, C a l i f o r n i a ,  M a s s a c h u s e t ts  and T ex as ) f i l s d  am icu s  b r i s f s  on  th e  
s id e  o f  th e  S t a t e  o f  A la sk a ,.
U n f o r t u n a te ly , in  J an u a ry  o f  l a s t  y a a r , t h s  d i s t r i c t  c o u r t  r u ls d  a g a in s t  
t h e  S t a t e ,  s a y in g  t h a t  n n ._d e fa rsn cs  lit dus t o  a  aov«rang«M _racoam andati.on  
un d s r S e c t i o n  Iff o f  OCSLA. T h is  d e c i s i o n  was u p h e ld  by  th e  N in th  C i r c u i t  
l e s t  f a l l *  I f  a l l o v s d  t o  s t a n d , th e  d e c i s i o n  w i l l  mean t h a t  a t a t s s  c o u ld  
h av e  v i r t u a l l y  no s a y  in  f a d a r a i  l s a s in g  d e c i s i o n s .  In  xresponss, t h s  S t a t s  
o f  A la sk a  r e c e n t l y  f i l e d  a  p e t i t i o n  f o r  r s -h ( t a r in g  an  b*na in  t h e  N in th  
C i r c u i t .

th e  s v a n t  th e  N in th  C i r c u i t  r u le s  a g a in s t  th e  S t a t e ,  we a sk  t h a t  t h i s  
Com m ittee im pose  a o n a -y s a r  d e la y  on e x p lo r a t i o n  in  t h e  B ey . T h is  r e q u e s t ,  
w hich  h a s  a l s o  baan  mads by  t h s  S t a t e  o f  A la s k a , i s  b aaed  on c r i t i c a l  
in fo rm a t io n  gap s t h a t  s u e t  be f i l l e d  b e f o r e  in fo rm ed  d e c i s i o n s  esn  be  mads 
on w he th er and how t o  p r o c e e d  v i c h  any d r i l l i n g  in  B r i s t o l  Bey . T h e se  d a ta  
gap s in c lu d e : _

* t h e  e f f e c t s  o f  s e ls m lo  a c t i v i t i e s  on sa lm on ; •
* t h e  e f f e c t s  o f  o i l  c o n tam in a t io n  on g re y  w h a le s ;
* t h e  im p o r ta n ce  o f  t h e  N o r th  A le u t ia n  s h e l f  a s  h a b i t a t  f o r  g r e y

w h a le s ;
* t h e  e f f e c t s  o f  o i l  c o n tam in a t io n  on e e l  c r a s s  b ed s  a lo n g  th e  

n o r th e rn  s h o r e l in e  o f  th e  A la sk a  P e n in s u la ; and
. * an  a n a ly s i s  o f  o i l  x ip i l l  r e s p on s e  c a p a b i l i t i e s .

U n t i l  theme d a ta  g ap e  a r e  f i l l e d  r e s p o n s ib le  d e c i s i o n s  on p r o c e e d in g  in  
B r i s t o l  Bey c a n n o t b e  m ade. ^
The d i s t r i c t  c o u r t ' s  d e c i s i o n  in  t h e  S a le  9 2 . c a s e  i l l u s t r a t e s  th e  f a i l u r e  
o f  0(23ZA t o  a d e q u a te ly  e n su re  t h a t  s t a t e s  h ave  th e  r i g h t  t o  p a r t i c i p a t e  
m ean in g fu lly  In  OCS. learn ing d e c i s i o n s .  Z f  t h e  s t a t e s  a r e  t o . b a  e x c lu d e d  
from  su ah  d e c i s i o n s ,  t h e  c o n t r o v e r s y  o v e r  OCS le a s in g  —  and t h s  p r e s s u r e  
f o r  l e a s in g  m o ra to r ium s  —  w i l l  c o n t in u e  t a  g row .
Thank you f o r  thm o p p o r t u n i t y  t o  t a a t i f y .
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AEL ISSUE PAPER FOR HJR 32: RELATING TO OIL AND GAS DRILLING ON THE NORTH ALEUTIAN 
BASIN OUTER CONTINENTAL SHELF

The Alaska Environmental Lobby strongly supports IIJB 32 duo to the national and 
international significance of Bristol Bay and the North Aleutian Basin for fish and wildlife 
resources and the insignificance of the area for oil and gas production as evidenced by the following:

The first wholesale value of the fishery, employing 10,000 people, may exceed one billion dollars 
annually. Theie ireu support the world's largest sockeye islasa fishery, a world 
class horriag fishery, and ssajor components of the king and tanner crah and 
grooadflsh resources.

The benefits sf area hydrocarbon resources are among the loweat of all the OCS 
planning areaa. In 1985. the Department of the Interior ranked it 14th out of the Nation's 18 OCS 
planning areas in terms of the net economic value of recoverable hydrocarbon resources.

According to t^e Nations! Marine Fisheries Service, the Basin la the aingle mo*G 
import)****- -region of the U. S. Outer Continental Shelf for the conservation of marine 
mammali. endangered species, aad protection and management of fisheries 
resources. Over one million marine mammals, including the entire world population of northern 
fur seals and Pacific grey whales, inhabit or migrate through the area. The world's population of 
black brant and emperor geese stage in the area in the fall; 45-100 million salmon annually migrate 
through the area.

Potential risks to theie fish and wildlife populations are extremely high. Oil 
spill cleanup technologies v e  unproven and ineffective, as the social, economic, 
and environmental disaster of the Ezxon Valdes oil apill clearly demonstrates.

— According to the Sale 92 CIS. there is a 52-57* probability that one or more spills exceeding 1000 
barrels of oil will occur over the productive life of the leases.

— The Governor's risk analysis estimates a discounted gross economic loss based on first wholesale 
values to be approximately 563.6 million dollars. The EIS projects major effects to red king crab 
and impacts to tanner crab, salmon, herring, and groundfish.

— The Department of the Interior has found that mechanical recovery of spilled oil at sea becomes 
ineffective between sea states 3 and 4, which occur 68-94* of the time in Sale 92 area.

The AEL recognizes that leasing, at this time, is net a wise reaaurce management 
decision considering the significance of the resources at risk and our uuproven 
ability to protect them. The validity of our concerns has been born out by th6 recent Exxon 
Valde2 oil spii! disaster, whore the oil industry has shown its near-complete inability lo operate 
safely and to respond to an oil spill. W e  do not want to see the same tragic loss sf 
wildlife, habitat, and the fishing industry in the North Aleutian Basin, as we are 
now seeing In Prince William Sound.

The Lobby believes that national energy needs can be effectively met through 
energy conservation measures alleviating the need to drill in sensitive areas.
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COWPER ASKS BUSH FOR B R IS T O L  BAY O IL  DEVELOPMENT DELAY 

WASHINGTON, D .C .— G o v . S te v e  Cow per h a s  a s k e d  

P r e s id e n t  G e o rg e  B u sh  to  d e la y  o i l  e x p lo r a t io n  i n  B r i s t o l  

B a y , a t  l e a s t  lo n g  enough to  s t u d y  th e  e n v ir o n m e n ta l  

im p a c ts  o f  an  o i l  s p i l l  i n  th e  f i s h e r i e s - r i c h  a r e a .

Th e  G o v e rn o r  t h i s  w eek a sk e d  B u sh  to  in c lu d e  

B r i s t o l  B a y  w i t h  t h r e e  u p co m in g  o i l  l e a s e  s a l e s  o f f  

F l o r i d a  and C a l i f o r n i a  i n  a f e d e r a l  r e v ie w  o f  th e  

e n v ir o n m e n ta l  e f f e c t s  o f o f f - s h o r e  o i l  d e v e lo p m e n t .

" . . .  S in c e  q u e s t io n s  o f  b o th  e n v ir o n m e n ta l  and 

o ce a n  r e s o u r c e s  im p a c t s  a r e  a t  th e  h e a r t  o f  o u r  c o n c e rn  

f o r  B r i s t o l  B a y , we r e s p e c t f u l l y  r e q u e s t  t h a t  

c o n s id e r a t io n  o f  th e  im p a c ts  o f  e x p lo r a t io n  i n  th e  a r e a  o f  

L e a s e  S a le  9 2 , th e  N o r th e rn  A le u t i a n  B a s in ,  be added  to  

th e  s c o p e  o f  th e  r e v ie w  t e a m ,"  Cow per t o ld  B u sh  i n  a 

M onday l e t t e r .

. " I n  m a k in g  t h i s  r e q u e s t  we a r e  a w a re  t h a t  B r i s t o l  

B ay  i s  d i s t i n g u i s h a b l e  fro m  th e  o t h e r  t h r e e  OCS a r e a s  i n  

t h a t  a l e a s e  s a l e  a l r e a d y  h a s  o c c u r r e d , "  C ow per s a i d .  

" N e v e r t h e le s s ,  we b e l ie v e  th e  e co n o m ic  and b i o l o g i c a l  

r e a s o n s  f o r  p o s tp o n in g  e x p l o r a t i o n ,  w h i le  we a n s w e r  

r e m a in in g  q u e s t io n s ,  a r e  a s  c o m p e l l in g  a s  a n y w h e re  e l s e  i n  

th e  c o u n t r y . "

-MORE-
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A t  i s s u e  i s  B u s h 's  p le d g e  d u r in g  a F e b . 9 a d d r e s s  

to  th e  n a t io n  to  h a l t  th e  C a l i f o r n i a  and  F l o r i d a  s a l e s .  

Th e  P r e s id e n t  a p p o in te d  a r e v ie w  team  to  s t u d y  th e  s a l e s  

com posed  o f  th e  N a t io n a l  Academ y o f  S c ie n c e s ,  th e  O f f i c e  

and M anagem ent and B u d g e t , th e  E n v i r o n m e n t a l  P r o t e c t io n  

A g e n cy  and  th e  d e p a r tm e n ts  o f  I n t e r i o r  and E n e r g y .

A t  C o w p e r 's  r e q u e s t ,  a U .S .  H ouse  b u d g e t b i l l  now 

m a k in g  i t s  w ay th ro u g h  C o n g re s s  i n c lu d e s  la n g u a g e  to  

i n c lu d e  B r i s t o l  B a y  i n  th e  r e v i e w .  C o w p er a l s o  i s  a s k in g  

C o n g re s s  n o t  to  a p p r o p r ia t e  money f o r  B r i s t o l  B a y  

e x p l o r a t i o n  t h i s  y e a r .

C o w p er t o ld  th e  P r e s id e n t  th e  r i s k s  o f  a s p i l l  i n  

B r i s t o l  B a y  o u tw e ig h  th e  b e n e f i t s  o f  th e  r e l a t i v e l y  s m a l l  

am ount o f  o i l  b e l ie v e d  p r e s e n t  t h e r e .  T h e  y e a r l y  v a lu e  o f  

th e  B r i s t o l  B a y  f i s h e r y  e x c e e d s  S I  b i l l i o n  and e m p lo ys

1 0 ,0 0 0  p e o p le .

T h e  f e d e r a l  D e p a rtm e n t o f  I n t e r i o r  h a s  d e te rm in e d  

th e  p r o b a b i l i t y  o f  a s p i l l  t h e r e  o f  a c  l e a s t  1 ,0 0 0  b a r r e l ' s  

o v e r  th e  l i f e  o f  d e v e lo p m e n t a t  5 2 -5 7  p e r c e n t .  A t  th e  same 

t im e , B r i s t o l  B a y  r a n k s  14 o f  18 o u t e r  c o n t in e n t a l  s h e l f  

l e a s i n g  a r e a s  i n  te rm s  o f  n e t  e co n o m ic  v a lu e .

C o w per jo in e d  w i t h  h i s  two im m e d ia te  p r e d e c e s s o r s  

i n  o p p o s in g  o i l  d e v e lo p m e n t  i n  B r i s t o l  B a y , w h ic h  i s  th e  

o n ly  s u c h  s a l e  o p p o sed  b y  th e  Cow per a d m i n i s t r a t i o n .

• T h e  G o v e rn o r  p r a i s e d  B u s h 's  s u p p o r t  f o r  

d e v e lo p m e n t  o f  th e  A r c t i c  N a t io n a l  W i l d l i f e  R e fu g e  and 

s a id  A la s k a  " f u l l y  s u p p o r t s  th e  p r u d e n t  and  o r d e r l y  

d e v e lo p m e n t  o f  th e  s t a t e ' s  o u t e r  c o n t in e n t a l  s h e l f  i n  an 

e n v i r o n m e n t a l ly  a c c e p t a b le  m a n n e r .

-MORE-
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" I n  B r i s t o l  B ay  h o w e v e r , we lo o k  f o r  y o u r  

c o n s id e r a t io n  o f  d e f e r r i n g  e x p l o r a t i o n  i n  o r d e r  to  p r o t e c t  

i t s  e x c e p t io n a l  c o m m e r c ia l ,  s u b s i s t e n c e  and  e s t h e t i c  f i s h  

and w i l d l i f e  v a l u e s , "  Cow per s a i d .

- 3 0 -



I S T E V E  C O W P E R
OOvCHNCB

S t a t e  o f  A l a s k a
O r n C E  O f  T “ C  O O v G P N O R  

J  U J» B A U

F e b r u a r y  2 7 , 1989

The  H o n o ra b le  G eo rg e  Bush  
The  P r e s id e n t  ’ '
The  W h ite  H ouse 
W a s h in g to n , DC 20500

M r. P r e s id e n t :

T h a n k  you  f o r  th e  o p p o r t u n it y  l a s t  w e e k , on y o u r  s to p o v e r  
in  A n c h o ra g e , to  s p e a k  w i t h  you on some i s s u e s  o f  c o n c e rn  to  
A la s k a .  As you  kn ow , we a r e  v e r y  e n c o u ra g e d  w i t h  y o u r  
s t a n c e  to  p ro m o te  th e  o p e n in g  o f  th e  A r c t i c  N a t io n a l  
W i l d l i f e  R e fu g e  (ANWR) to  r e s p o n s ib le  o i l  and g a s  l e a s i n g .  
Th e  c o a s t a l  p l a in  o f  ANWR o f f e r s  a p r o s p e c t  o f  s u b s t a n t i a l  
o i l  and g as  r e c o v e r y  u n d e r  a d a p ta b le  e n v ir o n m e n ta l  
c o n d i t i o n s ,

On a r e l a t e d  i s s u e ,  I  was h e a r te n e d  by y o u r  an n o uncem ent 
t h a t  you  h a v e  d i r e c t e d  S e c r e t a r y  o f  th e  I n t e r i o r  M anuel 
L u ja n  to  s e t  up a t a s k  f o r c e  to  e xa m in e  th e  e n v ir o n m e n ta l  
im p a c t  o f  p ro p o se d  o u t e r  c o n t in e n t a l  s h e l f  (OCS) le a s e  s a l e s  
in  t h r e e  a r e a s  o f f  th e  c o a s t s  o f  C a l i f o r n i a  and F l o r i d a .  As 
yo u  kn o w , A la s k a ,  t o o ,  h a s  b een  s e e k in g  to  p o s tp o n e  o i l  and 
g a s  e x p lo r a t io n  i n  th e  O CS, o f f  B r i s t o l  B a y , an a r e a  we 
b e l ie v e  to  be o f  f a r  g r e a t e r '  v a lu e  f o r  i t s  f i s h  and  w i l d l i f e  
th a n  f o r  i t s  h y d ro c a rb o n  p o t e n t i a l .

I t  i s  o u r  u n d e r s t a n d in g  t h a t  y o u r  a d m in i s t r a t io n  i s  in  th e  
p r o c e s s  o f  f o c u s in g  and  s h a p in g  th e  t a s k  f o r c e ' s  sco p e  o f  
r e v ie w ,  and i s  e v a lu a t in g  w h e th e r  i t  w i l l  l i m i t  th e  t a s k  
f o r c e ' s  a t t e n t i o n  to  th e  t h r e e  g e o g ra p h ic  a r e a s  h ig h l ig h t e d  
in  y o u r  s p e e c h . S in c e  th e  g ro u p  h a s  been e xp a n d e d  to  
in c lu d e  th e  E n v ir o n m e n t a l  P r o t e c t io n  A g en cy  and p o s s ib l y  th e  
N a t io n a l  O c e a n ic  and A tm o s p h e r ic  A d m in i s t r a t io n ,  and s in c e  
q u e s t io n s  o f  b o th  e n v ir o n m e n ta l  and* o ce a n  r e s o u r c e s  im p a c ts  
a r e  a t  th e  h e a r t  o f  o u r  c o n c e rn  f o r  B r i s t o l  B a y , we 
r e s p e c t f u l l y  r e q u e s t  t h a t  c o n s id e r a t io n  o f  th e  im p a c ts  o f  
e x p lo r a t io n  in  th e  a r e a  o f  L e a s e  S a le  9 2 , th e  N o r th e rn  
A le u t ia n  B a s i n ,  be added to  th e  s c o p e  o f  th e  r e v ie w  te am .

In  m ak in g  t h i s  r e q u e s t  we a re  a w a re  t h a t  B r i s t o l  Bay  i s  
d i s t i n g u i s h a b l e  fro m  th e  o t h e r  t h r e e  OCS a r e a s  i n  t h a t  a 
le a s e  s a l e  a l r e a d y  h a s  o c c u r r e d .  N e v e r t h e le s s ,  we b e l ie v e  
th e  e co n o m ic  and b i o l o g i c a l  r e a s o n s  f o r  p o s tp o n in g  
e x p l o r a t i o n ,  w h i le  we a n sw e r  r e m a in in g  q u e s t io n s ,  a r e  a s  
c o m p e l l in g  a s  a n y w h e re  e l s e  in  th e  c o u n t r y .  As f u r t h e r  
e la b o r a t io n  on th e  r i s k s  a t  s t a k e  in  B r i s t o l  B a y ,  I  h a ve
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e n c lo s e d  a co p y  o f  an  i s s u e  p a p e r  w h ic h  was p r o v id e d  to  y o u r  
t r a n s i t i o n  team  i n  J a n u a r y .

A la s k a  re m a in s  r e s p o n s iv e  to  th e  n a t i o n ' s  need  to  d e c r e a s e  
i t s  d ep en d e n ce  on f o r e ig n  o i l *  a s  e v id e n c e d  by o u r  e f f o r t s  
to  open th e  c o a s t a l  p l a in  o f  ANWR, and  f u l l y  s u p p o r t s  th e  
p ru d e n t  and  o r d e r l y  d e v e lo p m e n t o f  th e  s t a t e ' s  o u t e r  
c o n t in e n t a l  s h e l f  i n  an e n v i r o n m e n t a l ly  a c c e p t a b le  m a n n e r .
In  B r i s t o l  B a y , h o w e v e r , we lo o k  f o r  y o u r  c o n s id e r a t io n  o f  
d e f e r r i n g  e x p lo r a t io n  in  o r d e r  to  p r o t e c t  i t s  e x c e p t io n a l  
c o m m e r c ia l ,  s u b s i s t e n c e ,  and e s t h e t i c  f i s h  and w i l d l i f e  
v a l u e s .

T h a n k  you  f o r  y o u r  c o n s id e r a t io n  o f  t h i s  im p o r ta n t  m a t t e r .

E n c lo s u r e

c c / e n c :  R ic h a r d  G . D arm an , O f f i c e  o f  M anagem ent and B u d g e t
Jam e s D . W a t k in s ,  D e p a rtm e n t o f  E n e rg y  
M anue l L u ja n ,  J r . ,  D e p a rtm e n t o f  th e  I n t e r i o r  
R o b e r t  A . M o s b a c h e r , D e p a rtm e n t  o f  Com m erce 
W i l l i a m  K . R e i l l y ,  E n v ir o n m e n t a l  P r o t e c t io n  A g e n cy  
The H o n o ra b le  Ted  S te v e n s  
The H o n o ra b le  F r a n l .  M u rk o w sk i 
The  H o n o ra b le  Don Young
P h i l i p  M. S m it h ,  N a t io n a l  Academ y o f  S c ie n c e s



BRISTOL BAY OIL AND GAS LEASE SALE

ISSUE;

S h o u ld  th e  D e p a rtm e n t o f  th e  I n t e r i o r  p o s tp o n e  e x p lo r a t io n  
and d e v e lo p m e n t o f  O i l  and G as L e a s e s  in  B r i s t o l  Bay  ( S a le  
92 ) ?

SUMMARY OF STATE P O S IT IO N :

The S t a t e  o f  A la s k a  s u p p o r t s  d e la y  o f  o i l  and g a s  
e x p lo r a t io n  in  B r i s t o l  Bay  b e c a u se  o f  th e  low  h y d ro c a rb o n  
p o t e n t i a l  and e x t r e m e ly  h ig h  f i s h  and w i l d l i f e  v a lu e s .

BACKGROUND;

W ith  th e  e x c e p t io n  o f  S a le  9 2 , th e  S t a t e  o f  A la s k a  has 
s t r o n g ly  s u p p o rte d  th e  f e d e r a l  OCS l e a s i n g  p ro g ram  o f f  
A la s k a .  In  1 9 8 5 , che G o v e rn o r  o f  A la s k a  recom m ended to  th e  
S e c r e t a r y  o f  th e  I n t e r i o r  u n d e r  S e c t io n  19 o f  th e  O u te r  
C o n t in e n t a l  S h e l f  L a n d s  A c t  (O CSLA) t h a t  S a le  92 be 
p o s tp o n e d  f o r  te n  y e a r s .  The  S e c r e t a r y  r e j e c t e d  t h i s  
re co m m e n d a tio n  and c o n d u c te d  th e  le a s e  s a l e .  The c o u r t s  
i n jo in e d  th e  S e c r e t a r y  fro m  o p e n in g  th e  b id s  r e c e iv e d  fro m  
th e  s a l e .  In  N o vem b er, 1 9 8 8 ,  th e  N in t h  C i r c u i t  C o u r t  o f  
A p p e a ls  l i f t e d  th e  i n ju n c t i o n .  The S e c r e t a r y  o f , t h e  
I n t e r i o r  opened  and aw ard e d  th e  b id s  so o n  t h e r e a f t e r .  
E x p lo r a t io n  on some t r a c t s  c o u ld  b e g in  in  1 9 89 .
The S t a t e  i s  a p p e a l in g  t h i s  d e c i s io n  to  th e  Suprem e C o u r t .

D ISC U SS IO N  OF STA TE P O S IT IO N ;

Th e  S t a t e  o f  A la s k a  s u p p o r t s  a p o stp o n e m e n t o f  e x p lo r a t io n  
and d e v e lo p m e n t in  t h i s  a r e a  b e c a u se  o f  th e  1) th e  r e g io n ' s  
u n e q u a l le d  f i s h  and w i l d l i f e  v a lu e s ,  2) i t s  lo w  o i l  and  g as  
p o t e n t i a l ,  and 3) th e  r e a s o n a b le  e x p e c t a t io n  t h a t  r i s k s  w i l l  
be s i g n i f i c a n t l y  re d u c e d  by d e f e r r i n g  a c t i v i t i e s .

F i s h  and W i l d l i f e  V a lu e s

0 The  f i s h e r i e s  o f  th e  s a le  a r e a  a r e  among th e  m ost 
p r o d c u t iv e  in  th e  w o r ld  a c c o r d in g  to  th e  S a le  92 E I S .
F i r s t  w h o le s a le  v a lu e  c a n  e x c e e d  one b i l l i o n  d o l l a r s  
a n n u a l ly  and e m p lo ys  1 0 , 0 0 0  p e o p le .

0 A c c o r d in g  to  th e  N a t io n a l  M a r in e  F i s h e r i e s  S e r v i c e ,  A la s k a  
R e g io n  th e  a r e a  i s  th e  s i n g l e  m o st im p o r t a n t  r e g io n  o f  th e  
U . S .  O u te r  C o n t in e n t a l  S h e l f  f o r  th e  c o n s e r v a t io n  o f  
m a r in e  mammals and e n d a n g e re d  s p e c ie s  and p r o t e c t io n  and 
m anagem ent o f  f i s h e r y  r e s o u r c e s .



Oil and Gas Benefits

0 T h e  D e p a rtm e n t o f  th e  I n t e r i o r  e s t im a t e s  t h a t  th e
p o t e n t i a l  e co n o m ic  b e n e f i t s  o f  th e  N o rth  A le u t a in  B a s in  
h y d ro c a rb o n  r e s o u r c e s  a r e  among th e  lo w e s t  o f  a l l  th e  
N a t io n 's  OCS p la n n in g  a r e a s .

0 I n  1 9 8 5 ,  th e  D e p a rtm e n t o f  th e  I n t e r i o r  ra n k e d  i t  14 c u t  
o f  th e  N a t io n ’s 18 OCS p la n n in g  a r e a s  in  te rm s  o f  th e  n e t  
e co n o m ic  v a lu e  o f  r e c o v e r a b le  h y d ro c a rb o n  r e s o u r c e s .

R i s k s  o f  E x p lo r a t io n  and D e ve lo p m e n t

0 5 2 -  57% p r o b a b i l i t y  t h a t  one o r  more s p i l l s  e x c e e d in g
1 , 0 0 0  b a r r e l s  o f  o i l  w i l l  o c c u r  o v e r  th e  p r o d u c t iv e  l i f e  
o f  th e  l e a s e s ,  a c c o r d in g  to  S a le  92 E I S .

0 E I S  p r o j e c t s  m a jo r  e f f e c t s  to  th e  re d  k in g  c r a b
p o p u la t io n  a s  w e l l  a s  l e s s  s e r io u s  im p a c t s  to  t a n n e r  
c r a b ,  s a lm o n , h e r r in g  and  g r o u n d f i s h .  We e s t im a t e  th e  
d is c o u n t e d  g r o s s  e co n o m ic  l o s s  b a se d  on' f i r s t  w h o le s a le  
v a lu e s  to  be a p p r o x im a t e ly  5 6 3 . 6  m i l l i o n  d o l l a r s .

0 The  D e p a rtm e n t o f  th e  I n t e r i o r  h a s  fo u n d  t h a t  m e c h a n ic a l
r e c o v e r y  o f  s p i l l e d  o i l  a t  s e a  becom es i n e f f e c t i v e  
b e tw e e n  s e a  s t a t e s  t h r e e  and f o u r .  In  th e  S a le  52 a r e a ,  
s e a  s t a t e s  o f  t h r e e  o r  g r e a t e r  o c c u r  from  68 to  94 
p e r c e n t  o f  th e  t im e .

D e f e r r a l  w i l l  R ed u ce  R ic k s

0 D e f e r r a l  w i l l  e n a b le  im p o r t a n t  e n v ir o n m e n t a l  in f o r m a t io n
to  be o b t a in e d .

0 D e f e r r a l  w i l l  a l lo w  im p o rv e m e n ts  in  o p e n -o c e a n  o i l s p i l l
c le a n u p  c a p a b i l i t i e s .

0 D e f e r r a l  w i l l  a l lo w  th e  i n d u s t r y  to  o b t a in  a d d i t i o n a l
o p e r a t in g  e x p e r ie n c e  in  o t h e r  l e s s  s e n s i t i v e  a r e a s  o f  th e  
B e r in g  S e a .
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PART 1

ANALYSIS OF INFORMATION NEEDS IN THE NORTHERN ALEUTIAN BASIN

Information needs that have not been a d d r essed as of January 
1989 :

1. Effects of seismic ener gy sources on salmon fisheries. 1

2. Seaward migration patterns and timing of Pacific salmon 
through Bristol Bay and the North A l e u t i a n  Basin. 2

3. Distribution and abun dance of forage fish in and 
adjacent to the North A l e u t i a n  Basin. 3

4. Migrato ry behavior of e g g - b e a r i n g  female king crab 
a long the north shore of the A la ska Peninsula. 1

Importance and location of juvenile king crab protective 
rearing habitats in the North A l e u t i a n  Basin. 4

Effects of oiled sediment on settl ing and recruitment 
of food organisms important to juvenile king crab. 1

7. Effects of oil c o n tamination  on gray whales. 1

8 . Importance of the North A l e u t i a n  S helf as a feeding 
area for Gray whales. 1

Effects o f  oil c o n t amination on eelg rass beds along the 
northern shoreline of the A l a s k a  Peninsula. 1

10. Analysis of oil spill response capabilities. 1

To our knowledge, no studies a d d r e s s i n g  this 
question are underway and no future studies have 
been funded.

Studies that may address this q u e s t i o n  are currently 
underway. However, a m i n i m u m  of three more years of 
study will be necessary  b efore this q u e s t i o n  is 
a dequately resolved.

Some studies directed at h e r r i n g  use o f  the Port 
Moller v i c init y are p l a n n e d  for summer 1989.
However no studies d i r e c t e d  at c a pelin  or sandlance 
are underway and no future studies have been funded.

Previous studies have sugg ested that rocky, cobble 
habitat is crucial to juvenile king c r a b  survival. 
However, no studies have been d i r e c t e d  toward 
identifying thn locations of these habitats in the 
North Al eutian Basin.


