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r e q u e s t e d  a  w r i t t e n  s t a t e m e n t  a s  t o  t h e  r e a s o n  f o r  t h e  i n s p e c t i o n ,  

i n c l u d i n g  a  s t a t e m e n t  a s  t o  w h e t h e r  p o l l u t i o n ,  c o n t a m i n a t i o n ,  o r  

n o n c o m p l i a n c e  i s  s u s p e c t e d ;  i f  p o l l u t i o n ,  c o n t a m i n a t i o n ,  o r  n o n c o m p l i ­

a n c e  i s  n o t  s u s p e c t e d ,  a n  a l t e r n a t e  a n d  s u f f i c i e n t  r e a s o n  s h a l l  b e  

g i v e n  i n  w r i t i n g ;  e a c h  i n s p e c t i o n  s h a l l  b e  c o m m e n c e d  a n d  c o m p l e t e d  

w i t h  r e a s o n a b l e  p r o m p t n e s s ;  i f  t h e  e m p l o y e e  o b t a i n s  a n y  s a m p l e s ,  

b e f o r e  l e a v i n g  t h e  f a c i l i t y  t h e  e m p l o y e e  s h a l l  g i v e  t o  t h e  o w n e r  o r  

o c c u p i e r  a  r e c e i p t  d e s c r i b i n g  t h e  s a m p l e  o b t a i n e d ,  a n d  i f  r e q u e s t e d  a  

p o r t i o n  o f  e a c h  s a m p l e  e q u a l  i n  w e i g h t  o r  v o l u m e  t o  t h e  p o r t i o n  r e ­

t a i n e d ;  i f  a n  a n a l y s i s  i s  m a d e  o f  t h e  s a m p l e s ,  t h e  d e p a r t m e n t  s h a l l  

p r o v i d e  a  c o p y  o f  t h e  r e s u l t s  o f  t h e  a n a l y s i s  a n d  a  w r i t t e n  s u m m a r y  o f  

t h e  f i n d i n g s  o f  t h e  i n s p e c t i o n  t o  t h e  o w n e r  o r  o c c u p i e r  n o  m o r e  t h a n  

1 5  d a y s  a f t e r  t h e  a n a l y s i s  i s  r e c e i v e d ;  i f  s a m p l e s  w e r e  n o t  t a k e n ,  t h e  

d e p a r t m e n t  s h a l l  p r o v i d e  a  w r i t t e n  s u m m a r y  o f  t h e  f i n d i n g s  o f  t h e

i n s p e c t i o n  t o  t h e  o w n e r  o r  o c c u p i e r  n o  m o r e  t h a n  3 0  d a y s  a f t e r  t h e

i n s p e c t i o n  i s  c o m p l e t e ;

*  S e c .  2 .  A S  4 6 . 0 3 . 0 2 0  i s  a m e n d e d  b y  a d d i n g  a  n e w  p a r a g r a p h  t o  r e a d :

• ( 1 4 )  t o  t h e  e x t e n t  p e r m i t t e d  b y  t h e  U n i t e d  S t a t e s  a n d  A l a s k a

C o n s t i t u t i o n s ,  a t  r e a s o n a b l e  t i m e s  e n t e r  a n d  i n s p e c t  a  f a c i l i t y  i f  t h e

f a c i l i t y  i s  p e r v a s i v e l y  r e g u l a t e d  a n d  i s  a n  o i l  t e r m i n a l  f a c i l i t y  

r e g u l a t e d  u n d e r  A S  4 6 . 0 4 . 0 3 0 ,  a  r e f i n e r y ,  a  c r u d e  o i l  o r  g a s  e x p l o r a -  

t i o n ,  p r o d u c t i o n ,  o r  t r a n s p o r t a t i o n  f a c i l i t y ,  a  h a z a r d o u s  w a s t e  t r a n s ­

p o r t a t i o n ,  s t o r a g e ,  o r  d i s p o s a l  f a c i l i t y  r e g u l a t e d  u n d e r  A S  4 6 . 0 3 . 3 0 2 ,  

a  m a j o r  s o l i d  w a s t e  d i s p o s a l  f a c i l i t y ,  o r  a  f a c i l i t y  t h a t  i s  r e q u i r e d  

t o  h a v e  b o t h  a  w a s t e  d i s p o s a l  p e r m i t  a n d  a n  a i r  e m i s s i o n s  p e r m i t ,  a n d  

c o p y  r e c o r d s  t h a t  a r e  r e q u i r e d  t o  b*» V ^ n t -  h™ 'C.Z'

A S  4 6 . 0 9 ,  o r  b y  a  s u b s t a n t i a l l y  s i m i l a r  f e d e r a l  l a w  o r  r e g u l a t i o n ,  b y  

a  r e g u l a t i o n ,  o r d e r  o f  t h e  d e p a r t m e n t ,  p e r m i t ,  a p p r o v a l ,  o r  a c c e p t a n c e  

i s s u e d  u n d e r  t h i s  c h a p t e r ,  A S  4 6 . 0 4 ,  A S  4 6 . 0 9 ,  o r  a  s u b s t a n t i a l l y  
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s i m i l a r  f e d e r a l  l a w  o r  r e g u l a t i o n ,  t o  i n v e s t i g a t e  e i t h e r  a c t u a l  o r  

s u s p e c t e d  s o u r c e s  o f  p o l l u t i o n  o r  c o n t a m i n a t i o n  o r  t o  a s c e r t a i n  c o m ­

p l i a n c e  o r  n o n c o m p . ' . i a n c e  w i t h  t h i s  c h a p t e r ,  A S  4 6 . 0 4 ,  o r  A S  4 6 . 0 9 ,  o r  

w i t h  a  r e g u l a t i o n ,  o r d e r  o f  t h e  d e p a r t m e n t ,  p e r m i t ,  a p p r o v a l ,  o r  

a c c e p t a n c e  i s s u e d  u n d e r  t h i s  c h a p t e r ,  A S  4 6 . 0 4 ,  o r  A S  4 6 . 0 9 ;  t h e  

d e p a r t m e n t  s h a l l  m a i n t a i n  a s  c o n f i d e n t i a l  i n f o r m a t i o n  a n d  r e c o r d s  

r e l a t i n g  t o  s e c r e t  p r o c e s s e s ,  m e t h o d s  o f  m a n u f a c t u r e ,  f i n a n c i a l  a n d  

c o m m e r c i a l  i n f o r m a t i o n  a n d  r e c o r d s  a n d ,  a s  a g r e e d  b y  t h e  d e p a r t m e n t  

a n d  t h e  o w n e r  o r  o c c u p i e r  o f  t h e  p r o p e r t y ,  o t h e r  i n f o r m a t i o n  a n d  

r e c o r d s  d i s c o v e r e d  d u r i n g  t h e  i n v e s t i g a t i o n ;  b e f o r e  u n d e r t a k i n g  a n  

i n s p e c t i o n ,  a n  a u t h o r i z e d  e m p l o y e e  o f  t h e  d e p a r t m e n t  m u s t  p r e s e n t  t o  

t h e  o w n e r  o r  o c c u p i e r  o f  t h e  f a c i l i t y  a p p r o p r i a t e  c r e d e n t i a l s  a n d  a  

w r i t t e n  s t a t e m e n t  a s  t o  t h e  r e a s o n  f o r  t h e  i n s p e c t i o n ,  i n c l u d i n g  a  

s t a t e m e n t  a s  t o  w h e t h e r  p o l l u t i o n ,  c o n t a m i n a t i o n ,  o r  n o n c o m p l i a n c e  i s  

s u s p e c t e d ;  i f  p o l l u t i o n ,  c o n t a m i n a t i o n ,  o r  n o n c o m p l i a n c e  i s  n o t  s u s ­

p e c t e d ,  a n  a l t e r n a t e  a n d  s u f f i c i e n t  r e a s o n  m u s t  b e  g i v e n  i n  w r i t i n g ;  

e a c h  i n s p e c t i o n  s h a l l  b e  c o m m e n c e d  a n d  c o m p l e t e d  w i t h  r e a s o n a b l e  

p r o m p t n e s s ;  i f  t h e  e m p l o y e e  o b t a i n s  a n y  s a m p l e s ,  b e f o r e  l e a v i n g  t h e  

f a c i l i t y  t h e  e m p l o y e e  s h a l l  g i v e  t o  t h e  o w n e r  o r  o c c u p i e r  a  r e c e i p t  

d e s c r i b i n g  t h e  s a m p l e  o b t a i n e d ,  a n d  i f  r e q u e s t e d  a  p o r t i o n  o f  e a c h  

s a m p l e  e q u a l  i n  w e i g h t  o r  v o l u m e  t o  t h e  p o r t i o n  r e t a i n e d ;  i f  a n  a n a l y ­

s i s  i s  m a d e  o f  t h e  s a m p l e s ,  t h e  d e p a r t m e n t  s h a l l  p r o v i d e  a  c o p y  o f  t h e

r e s u l t s  o f  t h e  a n a l y s i s  a n d  a  w r i t t e n  s u m m a r y  o f  t h e  f i n d i n g s  o f  t h e  

i n s p e c t i o n  t o  t h e  o w n e r  o r  o c c u p i e r  n o  m o r e  t h a n  7 5  d a y s  a f t e r  t h e  

a n a l y s i s  i s  r e c e i v e d ;  i f  s a m p l e s  w e r e  n o t  t a k e n ,  t h e  d e p a r t m e n t  s h a l l  

p r o v i d e  a  w r i t t e n  s u m m a r y  o f  t h e  f i n d i n g s  t h 0  '  

o w n e r  o r  o c c u p i e r  n o  m o r e  t h a n  3 0  d a y s  a f t e r  t h e  i n s p e c t i o n  i s  c o m ­

p l e t e ;  i n  t h i s  p a r a g r a p h ,  " p e r v a s i v e l y  r e g u l a t e d  f a c i l i t y "  m e a n s  a  

f a c i l i t y  w h e r e  c o m m e r c i a l  a c t i v i t i e s  o r  o p e r a t i o n s  a r e  o r  w e r e
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c o n d u c t e d  t h a t  a f f e c t  a  s i g n i f i c a n t  p u b l i c  i n t e r e s t ,  t h a t  i s  r e g u l a t e d  

b y  t h e  d e p a r t m e n t ,  a n d  w h e r e  t h e  r e g u l a t o r y  p r e s e n c e  i s  s u f f i c i e n t l y  

c o m p r e h e n s i v e  a n d  d e f i n e d  t h a t  t h e  o w n e r  o r  o c c u p i e r  c a n n o t  h e l p  b u t  

b e  a w a r e  t h a t  t h e  p r o p e r t y  w i l l  b e  s u b j e c t  t o  p e r i o d i c  i n s p e c t i o n s  

u n d e r t a k e n  f o r  s p e c i f i c  p u r p o s e s ;  t h e  t e r m  d o e s  n o t  i n c l u d e ,  b y  w a y  o f  

e x a m p l e  o n l y ,  s i n g l e - f a m i l y  r e s i d e n c e s ,  r e s t a u r a n t s ,  h o s p i t a l s ,  h e a l t h  

c l i n i c s  f i s h i n g  v e s s e l s ,  s m a l l  p l a c e r  m i n e s ,  a n d  s e r v i c e  s t a t i o n s .

*  S e c .  3 .  A S  4 6 . 0 3 . 0 2 0  i s  a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t i o n  t o  r e a d :

( b )  W h e n  t h e  d e p a r t m e n t  h a s  t h e  a u t h o r i t y  t o  i s s u e  a  p e r m i t  

u n d e r  t h i s  c h a p t e r ,  A S  4 6 . 0 4 ,  o r  A S  4 6 . 0 9  t o  a  p e r v a s i v e l y  r e g u l a t e d  

f a c i l i t y  a s  d e f i n e d  i n  ( a ) ( 1 4 )  o f  t h i s  s e c t i o n ,  t h e  d e p a r t m e n t  m a y  

a t t a c h  t o  t h e  p e r m i t  t e r m : . ,  a n d  c o n d i t i o n s  r e l a t i n g  t o  a c c e s s  f o r  t h e  

e n t r y  a n d  i n s p e c t i o n  o f  p r o p e r t y  a n d  p r e m i s e s  a n d  t h e  c o p y i n g  o f  

r e c o r d s  t h a t  a r e  r e q u i r e d  t o  b e  k e p t  b y  t h i s  c h a p t e r ,  A S  4 6 . 0 4 ,  

A S  4 6 . 0 9 ,  o r  b y  a  s u b s t a n t i a l l y  s i m i l a r  f e d e r a l  l a w  o r  r e g u l a t i o n ,  o r  

b y  a  r e g u l a t i o n ,  o r d e r  o f  t h e  d e p a r t m e n t ,  p e r m i t ,  a p p r o v a l ,  o r  a c c e p ­

t a n c e  i s s u e d  u n d e r  t h i s  c h a p t e r ,  A S  4 6 . 0 4 ,  A S  4 6 . 0 9 ,  o r  a  s u b s t a n t i a l ­

l y  s i m i l a r  f e d e r a l  l a w  o r  r e g u l a t i o n .

*  S e c .  4 .  A S  4 6 . 0 3  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

S e c .  4 6 . 0 3 . 7 6 1 .  A D M I N I S T R A T I V E  P E N A L T I E S  F O R  P O L L U T I O N .  ( a )  

T h e  d e p a r t m e n t  m a y  a s s e s s  a n  a d m i n i s t r a t i v e  p e n a l t y  a g a i n s t  a  p e r s o n  

w h o  v i o l a t e s  o r  c a u s e s  o r  p e r m i t s  t o  b e  v i o l a t e d  a  p r o v i s i o n  o f  t h i s  

c h a p t e r ,  A S  4 6 . 0 4 ,  o r  A S  4 6 . 0 9 ,  o r  a  r e g u l a t i o n ,  o r d e r  o f  t h e  d e p a r t ­

m e n t ,  p e r m i t ,  a p p r o v a l ,  o r  c e r t i f i c a t e  i s s u e d  u n d e r  t h i s  c h a p t e r ,  

A S  4 6 . 0 4 ,  o r  A S  4 6 . 0 9 .

( b )  E x c e p t  f o r  t h e  a d o p t i o n  o f  r e g u l a t i o n s  u n d e r ,  a ? ,  if, m  q p c  

a n d  t h e  r i g h t  t o  d e  n o v o  r e v i e w  u n d e r  ( d )  o f  t h i s  s e c t i o n ,  A S  4 4 . 6 2  

d o e s  n o t  a p p l y  t o  a d m i n i s t r a t i v e  p r o c e e d i n g s  c o n d u c t e d ,  b u t  d o e s  a p p l y  

t o  j u d i c i a l  r e v i e w  s o u g h t ,  u n d e r  t h i s  s e c t i o n .
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( c )  A n  a d m i n i s t r a t i v e  p e n a l t y  a s s e s s e d  u n d e r  t h i s  s e c t i o n  m a y

n o t  e x c e e d  $ 1 5 , 0 0 0  a  d a y  f o r  e a c h  v i o l a t i o n .  E a c h  v i o l a t i o n  i s  a  

s e p a r a t e  a n d  d i s t i n c t  o f f e n s e  a n d  w h e r e  t h e  v i o l a t i o n  c o n t i n u e s  f r o m  

d a y  t o  d a y ,  e a c h  d a y  c o n s t i t u t e s  a  s e p a r a t e  v i o l a t i o n .

( d )  T h e  d e p a r t m e n t  s h a l l ,  o n  r e q u e s t ,  g r a n t  a n  a d j u d i c a t o r y

h e a r i n g  t o  a  p e r s o n  a g a i n s t  w h o m  a n  a d m i n i s t r a t i v e  p e n a l t y  i s  a s ­

s e s s e d .  T h e  a d j u d i c a t o r y  h e a r i n g  s h a l l  b e  c o n d u c t e d  u n d e r  1 8  A A C  

1 5 . 2 0 0  -  1 5 . 3 1 0  a s  t h e  r e g u l a t i o n s  e x i s t  o n  t h e  e f f e c t i v e  d a t e  o f  t h i s  

A c t .  A  p e r s o n  a g a i n s t  w h o m  a n  a d m i n i s t r a t i v e  p e n a l t y  i s  a s s e s s e d  m a y  

a p p e a l  t h e  d e c i s i o n  o f  t h e  d e p a r t m e n t  t o  t h e  s u p e r i o r  c o u r t .  T h e  

s u p e r i o r  c o u r t  s h a l l  h e a r  t h e  a p p e a l  d e  n o v o  o n  t h e  r e c o r d .

( e )  A c t i o n  b y  t h e  d e p a r t m e n t  u n d e r  t h i s  s e c t i o n  d o e s  n o t  l i m i t  

o r  o t h e r w i s e  a f f e c t  t h e  a u t h o r i t y  o f  t h e  d e p a r t m e n t  t o  e n f o r c e  t h i s  

c h a p t e r ,  A S  4 6 . 0 4 ,  o r  A S  4 6 . 0 9 ,  o r  t o  r e c o v e r  d a m a g e s ,  r e s t o r a t i o n  

e x p e n s e s ,  i n v e s t i g a t i o n  c o s t s ,  c o u r t  c o s t s ,  a n d  a t t o r n e y  f e e s .  T h e

c o u r t  s h a l l  s e t  o f f  t h e  a d m i n i s t r a t i v e  p e n a l t y  a m o u n t  p a i d  u n d e r  t h i s  

s e c t i o n  a g a i n s t  a  c i v i l  p e n a l t y  s u b s e q u e n t l y  a w a r d e d  b y  a  c o u r t  

a g a i n s t  t h e  p e r s o n  f o r  t h e  s a m e  v i o l a t i o n  u n d e r  A S  4 6 . 0 3 , , 7 6 0 .

( f )  T h e  a s s e s s m e n t  o f  a n  a d m i n i s t r a t i v e  p e n a l t y  u n d e r  t h i s

s e c t i o n  d o e s  n o t  a f f e c t  t h e  o b l i g a t i o n  o f  a  p e r s o n  t o  c o m p l y  w i t h  t h i s  

c h a p t e r ,  A S  4 6 . 0 4 ,  A S  4 6 . 0 9 ,  o r  w i t h  a  r e g u l a t i o n ,  o r d e r  o f  t h e  d e ­

p a r t m e n t ,  p e r m i t ,  a p p r o v a l ,  o r  c e r t i f i c a t e  i s s u e d  u n d e r  t h i s  c h a p t e r ,  

A S  4 6 . 0 4 ,  o r  A S  4 6 . 0 9 .

(g) If a p e r s o n  f a i l s  o r  r e f u s e s  to p a y  a n  a d m i n i s t r a t i v e  p e n a l­

ty a s s e s s e d  u n d e r  th i s  s e c t i o n  a f t e r  the p e n a l t y  has b e c o m e  final, the 

a t t o r n e y  g e n e r a l  m a y  b r i n g  a n  a c t i o n  to c o l l e c t  the p e n a l t y  a n d  tl.c 

d e f e n d a n t  is l i a b l e  f o r

(1) the a m o u n t  o f  the a d m i n i s t r a t i v e  p e n a l t y  a s s e s s e d ;  and

(2) i n t e r e s t  f r o m  the d a t e  the d e p a r t m e n t  a s s e s s e s  the

S C S  C S H B  4 0 9 ( J u d )



a d m i n i s t r a t i v e  p e n a l t y  u n d e r  ( a )  o f  t h i s  s e c t i o n .

( h )  T h e  d e p a r t m e n t  s h a l l  a d o p t  r e g u l a t i o n s  s e t t i n g  o u t  a  m a t r i x  

o f  d a i l y  p e n a l t i e s  f o r  s p e c i f i c  c a t e g o r i e s  o f  v i o l a t i o n s  w i t h  t h e  

a m o u n t s  n o t  t o  e x c e e d  t h o s e  e s t a b l i s h e d  u n d e r  ( c )  o f  t h i s  s e c t i o n .  

T h e  m a t r i x  m u s t  e s t a b l i s h  t h e  p e n a l t y  a m o u n t s  b a s e d  o n  t h e

( 1 )  d e g r e e  o f  e n v i r o n m e n t a l  h a r m  r e s u l t i n g  f r o m  t h e  v i o ­

l a t i o n ;

( 2 )  d e g r e e  o f  t h e  r e s p o n d e n t ' s  c u l p a b i l i t y ;

( 3 )  p r i o r  h i s t o r y  o f  v i o l a t i o n s ;

( 4 )  r e s p o n d e n t ' s  g o o d  f a i t h  c o o p e r a t i o n  a n d  e f f o r t s  t o  

c o r r e c t  t h e  v i o l a t i o n ;

( 5 )  n e e d  f o r  a n  e n h a n c e d  p e n a l t y  t o  d e t e r  f u t u r e  v i o l a ­

t i o n s  ;

( 6 )  e c o n o m i c  s a v i n g s  r e a l i z e d  t h r o u g h  n o n c o m p l i a n c e ;

( 7 )  r e s p o n d e n t ' s  a b i l i t y  t o  p a y .

* S e c .  5 .  A S  4 6 . 0 3 . 8 5 0  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

S e c .  4 6 . 0 3 . 8 5 0 .  COMPLIANCE ORDER. ( a )  W h e n  t h e  d e p a r t m e n t  

f i n d s  a f t e r  a n  i n v e s t i g a t i o n  t h a t  a  p e r s o n  i s  v i o l a t i n g  o r  i s  a b o u t  t o  

v i o l a t e  a  p r o v i s i o n  o f  t h i s  c h a p t e r ,  A S  4 6 . 0 4 ,  A S  4 6 . 0 9 ,  o r  A S  0 3 . 0 5 ,  

o r  o f  a  r e g u l a t i o n ,  o r d e r  o f  t h e  d e p a r t m e n t ,  p e r m i t ,  a p p r o v a l ,  o r  

c e r t i f i c a t e  i s s u e d  u n d e r  t h i s  c h a p t e r ,  A S  4 6 . 0 4 ,  A S  4 6 . 0 9 ,  o r  A S  0 3 . -  

0 5 ,  o r  i s  o t h e r w i s e  e n d a n g e r i n g  o r  c r e a t i n g  t h e  p o t e n t i a l  o f  p o l l u t i o n  

o f  t h e  s u r f a c e  o r  s u b s u r f a c e  a i r ,  l a n d ,  o r  w a t e r  w i t h i n  t h e  j u r i s d i c ­

t i o n  o f  t h e  s t a t e ,  t h e  d e p a r t m e n t  m a y  i s s u e  a  c o m p l i a n c e  o r d e r .  T h e  

c o m p l i a n c e  o r d e r  s h a l l  d e s c r i b e  w i t h  r e a s o n a b l e  s p e c i f i c i t y  t h e  n a t u r e  

o f  th_e_  v i o l a t i o n  a n d  s e t  o u t  t h e  n a t u r e  o f  t h e  r e q u i r e d  r e s p o n s e  

m e a s u r e s  a n d  a  d e a d l i n e  f o r  c o m p l i a n c e .

( b )  T h e  c o m p l i a n c e  o r d e r  i s  e f f e c t i v e  7 0  d a y s  a f t e r  r e c e i p t .  A  

r e q u e s t  f o r  a n  a d m i n i s t r a t i v e  h e a r i n g  u n d e r  ( c )  o f  t h i s  s e c t i o n  d o e s  
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n o t  s t a y  t h e  p r o v i s i o n s  o r  d e a d l i n e s  s e t  o u t  i n  t h e  c o m p l i a n c e  o r d e r .

( c )  T h e  d e p a r t m e n t  s h a l l ,  o n  r e q u e s t ,  g r a n t  a n  a d j u d i c a t o r y  

h e a r i n g  t o  a  p e r s o n  a g a i n s t  w h o m  a  c o m p l i a n c e  o r d e r  i s  i s s u e d  u n d e r  

( a )  o f  t h i s  s e c t i o n .  T h e  a d j u d i c a t o r y  h e a r i n g  s h a l l  b e  c o n d u c t e d  

u n d e r  1 8  A A C  1 5 . 2 0 0  -  1 5 . 3 1 0  a s  t h e  r e g u l a t i o n s  e x i s t  o n  t h e  e f f e c t i v e  

d a t e  o f  t h i s  A c t .  A  p e r s o n  a g a i n s t  w h o m  a  c o m p l i a n c e  o r d e r  i s  i s s u e d  

m a y  a p p e a l  t h e  d e c i s i o n  o f  t h e  d e p a r t m e n t  t o  t h e  s u p e r i o r  c o u r t .  T h e  

s u p e r i o r  c o u r t  s h a l l  h e a r  t h e  a p p e a l  d e  n o v o  o n  t h e  r e c o r d .

( d )  E x c e p t  f o r  t h e  a d o p t i o n  o f  r e g u l a t i o n s  u n d e r  A S  4 6 . 0 3 . 8 8 5  

a n d  t h e  r i g h t  t o  d e  n o v o  r e v i e w  u n d e r  ( c )  o f  t h i s  s e c t i o n ,  A S  4 4 . 6 2  

d o e s  n o t  a p p l y  t o  a d m i n i s t r a t i v e  p r o c e e d i n g s  c o n d u c t e d ,  b u t  d o e s  a p p l y  

t o  j u d i c i a l  r e v i e w  s o u g h t ,  u n d e r  t h i s  s e c t i o n .

( e )  A  c o m p l i a n c e  o r d e r  i s s u e d  m d e r  t h i s  s e c t i o n  i s  a n  o r d e r  o f  

t h e  d e p a r t m e n t  f o r  p u r p o s e s  o f  t h i s  c h a p t e r ,  A S  4 6 . 0 4 ,  A S  4 6 . 0 9 ,  a n d  

A S  0 3 . 0 5 .

( f )  T h e  a t t o r n e y  g e n e r a l  m a y  s e e k  e n f o r c e m e n t  o f  a  c o m p l i a n c e  

o r d e r  b y .  b r i n g i n g  a n  a c t i o n  i n  s u p e r i o r  c o u r t .

*  S e c .  6 .  A S  4 6 . 0 3  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

S e c .  4 6 . 0 3 . 8 6 1  .  E N V I R O N M E N T A L  A U D I T S .  ( a )  A s  p a r t  o f  a  j u d i ­

c i a l  o r  a d m i n i s t r a t i v e  e n f o r c e m e n t  a c t i o n ,  t h e  d e p a r t m e n t  m a y  r e q u e s t  

a  p e r s o n  t o  c o n d u c t  a n  e n v i r o n m e n t a l  a u d i t  a n d  t o  p r e p a r e  a n d  s u b m i t

t o  t h e  c o m m i s s i o n e r  a n  e n v i r o n m e n t a l  a u d i t  r e p o r t .  T h e  p e r s o n  m a y

d e c l i n e  t o  c o n d u c t  a n  e n v i r o n m e n t a l  a u d i t .

( b )  A n  e n v i r o n m e n t a l  a u d i t  m a y  b e  p e r f o r m e d  e i t h e r  b y  t h e  p e r s o n  

r e q u e s t e d  t o  c o n d u c t  t h e  a u d i t  o r  b y  a n  i n d e p e n d e n t  c o n t r a c t o r  s e l e c t ­

ed hv t - h p  n p - r s o n .  T h e  p e r s o n  p e r f o r m i n g  t h e  a u d i t  m u s t  m e e t  r e a s o n ­

a b l e  q u a l i f i c a t i o n s  e s t a b l i s h e d  b y  t h e  c o m m i s s i o n e r .

( c )  I n  t h i s  s e c t i o n

( 1 )  " e n v i r o n m e n t a l  a u d i t "  m e a n s  a  s y s t e m a t i c ,  d o c u m e n t e d ,
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a n d  o b j e c t i v e  r e v i e w  o f  a  p e r s o n ' s  o p e r a t i o n s ,  p r a c t i c e s ,  a n d  p e r f o r ­

m a n c e  r e l a t e d  t o  t h e  s p e c i f i c  e n v i r o n m e n t a l  s t a n d a r d s  a n d  r e q u i r e ­

m e n t s ,  i n c l u d i n g  p e r m i t  c o n d i t i o n s ,  r e l e v a n t  t o  t h e  e n f o r c e m e n t  a c ­

t i o n ;

( 2 )  " e n v i r o n m e n t a l  a u d i t  r e p o r t "  m e a n s  a  w r i t t e n  r e p o r t  

t h a t  p r e s e n t s  f i n d i n g s  f r o m  a  r e v i e w ,  c o n d u c t e d  a s  p a r t  o f  a n  e n v i i o n -  

m e n t a l  a u d i t ,  o f  a  p e r s o n ' s  e n v i r o n m e n t a l  o p e r a t i o n s ,  p r a c t i c e s ,  a n d  

p e r f o r m a n c e  r e l e v a n t  t o  i s s u e s  i n v o l v e d  i n  t h e  e n f o r c e m e n t  a c t i o n .

( d )  T h e  d e p a r t m e n t  s h a l l  m a i n t a i n  a s  c o n f i d e n t i a l  a l l  i n f o r m a ­

t i o n  a n d  r e c o r d s  o b t a i n e d  u n d e r  a n  e n v i r o n m e n t a l  a u d i t .

( e )  P e n a l t i e s  a s s e s s e d  i n  a  j u d i c i a l  o r  a d m i n i s t r a t i v e  e n f o r c e ­

m e n t  a c t i o n  m a y  b e  s e t  o f f  a g a i n s t  t h e  r e a s o n a b l e  c o s t s  o f  a n  e n v i r o n ­

m e n t a l .  a u d i t  p e r f o r m e d  a s  p a r t  o f  t h e  e n f o r c e m e n t  a c t i o n .

*  S e c .  7 .  L E G I S L A T I V E  I N T E N T .  A S  4 6 . 0 3 . 0 2 0 ( b )  a s  e n a c t e d  i n  s e c .  3  o f  

t h i s  A c t  d o e s  n o t  r e s t r i c t  a n y  a u t h o r i t y  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  

C o n s e r v a t i o n  m i g h t  h a v e  t o  e s t a b l i s h  a c c e s s  r e q u i r e m e n t s  i n  t h e  p e r m i t s  o f  

a n  e n t i t y  t h a t -  i s  n o t  a  p e r v a s i v e l y  r e g u l a t e d  f a c i l i t y .

*  S e c .  8 .  A S  4 6 . 0 3  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

S e c .  4 6 . 0 3 . 3 8 5 .  R E G U L A T I O N S .  T h e  c o m m i s s i o n e r  s h a l l  a d o p t  

r e g u l a t i o n s  u n d e r  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( A S  4 4 . 6 2 )  t o  

i m p l e m e n t  A S  4 6 . 0 3 . 0 2 0 ( a ) ( 6 ) ,  ( a ) ( 7 4 ) ,  a n d  ( b )  ,  4 6 . 0 3 . 7 6 1 ,  4 6 . 0 3 . 8 5 0 ,  

a n d  4 6 . 0 3 . 8 6 1 .

*  S e c .  9 .  A S  4 6 . 0 3 . 7 6 1 ( d )  a n d  4 6 . 0 3 . 8 5 0 ( c )  h a v e  t h e  e f f e c t  o f  a m e n d i n g  

R u l e  6 0 9  o f  t h e  A l a s k a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e  b y  r e q u i r i n g  t h e  s u p e ­

r i o r  c o u r t  t o  h e a r  c e r t a i n  a p p e a l s  d e  n o v o  o n  t h e  r e c o r d .

CSHB 4 0 9 (Jud) - 8 -
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D E P T .  O F  E N V I R O N M E N T A L  C O N S E R V A T I O N

STEVE COWPER, GOVERNOR

OFFICE OF THE COMMISSIONER
PO BOX 0, JUNEAU, ALASKA 99811-1800 (907) 465-2600

February 7, 1990 

POSITION PAPER

House Bill 409

The Department strongly supports this legislation. As has been 
so aptly pointed out in the aftermath of the T/V Exxon Valdez, 
the key to dealing effectively with a major oil spill is 
prevention. An active role on the part of the regulatory 
agencies in preventing a spill is essential. This principle 
applies as well to preventing other kinds of environmental 
pollution. House Bill 409 would provide some of the necessary 
tools to streamline the enforcement processes and enable the 
Department to encourage compliance with existing regulatory 
safeguards.

This bill addresses four major issues: access, administrative 
penalties, compliance orders, and environmental audits. Each 
issue is addressed separately below.

ACCESS

The ability to inspect to determine whether pollution violations 
are occurring is a necessary component of a credible enforcement 
program. Current practices have prevented the Department from 
gaining access quickly when necessary. Current law requires the 
consent of the facility owner or obtaining a search warrant 
before possible violations can be investigated, often leading to 
the dissipation or dispersal of the pollution before the 
Department can enter and gather the evidence necessary to charge 
the polluter with a crime.

Section 1.of House Bill 409 adds to existing authority the right 
to copy records. Section 2 allows reasonable access to regulated 
facilities for the purpose of investigating actual or suspected 
pollution violations without the consent of the owner. The 
proposed changes in this bill should significantly improve the 
Department's ability to investigate violations.

ADMINISTRATIVE PENALTIES

Penalties are an important enforcement tool that reduces the 
economic incentive to violate existing environmental laws. The 
Department currently has two avenues to pursue when a violation
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occurs: 1) issue or negotiate a compliance order requiring 
corrective action, or 2) commence a judicial enforcement action. 
The ability to assess administrative penalties would provide a 
process to impose a financial incentive to comply with the law.

Administrative penalties procedures already exist in 28 other 
states and are used extensively by the federal government. They 
have proven to offer an efficient and fair means of enforcement. 
Handling matters administratively, rather than judicially, is far 
more expeditious and cost effective for both industry and the 
Department. Development of sound administrative penalty criteria 
and establishment of a consistent track record when penalties are 
imposed adds fairness and certainty to the process. The 
administrative penalty process also allows for judicial review, 
should the violator choose to contest the decision.

COMPLIANCE ORDERS

An essential component of a sound, effective environmental 
enforcement program is the ability to issue compliance orders 
without cumbersome procedural delays. The Department cannot 
currently issue a compliance order to stop ongoing pollution or 
commence cleanup of a contaminated site without a lengthy hearing 
process.

Section 5 of House Bill 409 would allow compliance orders to be 
effective immediately, so that pollution will stop and clean up 
will commence. This process would prevent delays from being 
introduced when the goal is to promptly eliminate risks to the 
public health and environment.

A person's right to contest liability or seek contribution from 
other responsible parties is not curtailed under this section.
An affected party has 30 days to request an administrative 
hearing which can be elevated to a judicial review if necessary.
A request for an administrative hearing, however, does not affect 
the provisions and deadlines set out in the compliance order. In 
essence, this section provides that rights and liabilities can be 
litigated after the fact, while protection of the public health 
and environment muse take place immediately. This is essentially 
a reversal of the existing situation. This is an important tool 
for the Department's enforcement program.

ENVIRONMENTAL AUDITS

This section would allow the Department, as part of an ongoing 
enforcement action, to require an environmental audit to be 
performed by an independent contractor selected by the person 
required to conduct the audit. The Department retains authority 
to approve the selection of the contractor.
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Audits have proven to be beneficial to both industry and 
government because they insert a neutral, yet qualified party 
into the process. Environmental audits have also been a part of 
effective prevention programs because potential problems can be 
identified before reaching unmanageable or catastrophic 
proportions.

The four components of this bill will significantly add to the 
Department's ability to protect the public health and the 
environment through a more efficient, effective enforcement 
program.
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P E  PL Y TO :

□ roa ' m  AVENUE  
SU IT E  200
A N CH ORA GE . ALASKA  9950M99-* 
PHON E (907) 276-3550

S3 is :  NATIONAL CEN T ER  
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FA IRBANKS . ALASKA  99707-4679 Phone; (907)452-1568

□ P O  BOX  K - S T A T E  CAP ITOL  
JUNEAU . ALASKA 99RH-0300 
PHONE . (907) 465-3600

Re; H.B. 409 access provisions

Dear Representatives Larson and Hoffman:

At last week's House Finance Committee hearing on H.B. 
409, several questions arose regarding the types of facilities 
which would- qualify as "pervasively regulated facilities." This 
memorandum responds to those questions.

Section 2 of H.B. 409 authorizes the Department of • 
Environmental Conservation ("DEC") to enter and inspect at 
reasonable times a "pervasively regulated facility" in order to 
investigate actual or suspected sources of pollution or to 
ascertain compliance with DEC statutes and regulations. Section 
2 defines "pervasively regulated facility" as

a facility where activities or operations are or 
were conducted that affect a significant public 
interest and that the department comprehensively 
regulates.

The above definition, which explicitly tracks the case 
law developed under both the United States and Alaska
constitutions, contains two distinct components;

« •

(1) the operations conducted at the facility must 
"affect a significant public interest." In other words, the nature 
of the activities conducted at the facility must present the 
potential for a substantial adverse environmental impact upon the 
public;

and

(2) the operations conducted at the facility must be 
subject to comprehensive regulation by DEC. In other words, the 
facility's activities must be subject to broad regulation and 
oversight by DEC.

03.C5LH
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In order to qualify as a pervasively regulated facility, 
the facility must satisfy both components of the definition. 
Hence, the vast majority of premises in Alaska will not fall under 
the definition. For example, private residences, restaurants, 
fishing vessels, small placer mines, gas stations, and most small 
businesses do not qualify. The activities conducted at these 
places are not subject to comprehensive DEC regulations.
Furthermore, the activities conducted at most of these places do \  
not have the potential to pose a significant environmental threat 
to the public. Likewise, the corporate headquarters of a large 
company would not qualify— even if other facilities owned by the 
company did satisfy the test. This is because the type of
activities typically conducted at a corporate headquarters are not 
subject to br^ad DEC regulation and oversight.

Conversely, certain types of facilities would qualify as 
pervasively regulated facilities in most circumstances. Examples 
of such facilities include the Alyeska Pipeline Company's Valdez 
terminal, Trans-Alaska Pipeline pump stations, oil refineries, most 
permitted hazardous substance or hazardous waste disposal 
facilities, and hazardous waste temporary storage facilities. Such- 
facilities usually will satisfy both components of the definition.

Under present law, before DEC may enter onto private 
property DEC must either obtain the property owner's consent or 
obtain a search warrant. As the above discussion demonstrates,
H.B. 4 09 does not increase DEC's right to enter the vast majority
of private property in Alaska. H.B. 409 would, however, allow DEC 
to take advantage of the narrow, judicially recognized, exception 
to the search warrant requirement for a limited group of 
facilities that have a particular potential to harm the health and 
welfare of Alaska's citizens.

If you have any further questions, or if I may be of 
further assistance, please contact me.

Sincerely,DOUGLAS B . B A IL YATTORNEY GENERAL

JAM:jah



A l a s k a  S t a t e  L e g i s l a t u r e

P .O . Box V Juneau. AK 99311-3100 Phone: >9071 |ri5-399t Fax: (9071 133-3351

F e b r u a r y  6 ,  1 9 9 0

M E M O R A N D U M

TO :  R e p r e s e n t a t i v e  M i k e  D a v i s

A T T N :  B a r n a b y  Dow

FROM: L e o l a  W e i m e r  0 ^
L e g i s l a t i v e  A n a l y s t

R E :  A d m i n i s t r a t i v e  P e n a l t i e s
R e s e a r c h  R e q u e s t  9 0 . 1 5 6

Y ou  a s k e d  w h i c h  A l a s k a  s t a t e  a g e n c i e s  h a v e  t h e  a u t h o r i t y  t o  a s s e s s  p e n a l t i e s  
f o r  v i o l a t i o n s  o f  t h e i r  r e g u l a t i o n s  a n d  s t a t u t e s .  Y o u  a l s o  w a n t e d  t o  k n o w  i f  
a g e n c i e s  i n  o t h e r  s t a t e  g o v e r n m e n t s  h a v e  t h i s  a u t h o r i t y .  S p e c i f i c a l l y ,  y o u  a s k e d  
how a u t h o r i t y  f o r  i m p o s i n g  an  a d m i n i s t r a t i v e  p e n a l t y  h a s  b e e n  g r a n t e d  t o  a g e n c i e s  
s i m i l a r  t o  t h e  A l a s k a  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  ( D E C ) ;  i f  t h e .  
E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  ( E P A )  r e q u i r e s  a d m i n i s t r a t i v e  p e n a l t y  a u t h o r i t y  
f o r  R e s o u r c e  C o n s e r v a t i o n  a n d  R e c o v e r y  A c t  ( R C R A )  c e r t i f i c a t i o n ;  a n d  w h a t  t h e  
f i s c a l  i m p a c t  o f  s u c h  p r o g r a m s  m i g h t  b e .

S u m m a r y

I n  A l a s k a ,  t h e  a u t h o r i t y  t o  a s s e s s  a d m i n i s t r a t i v e  p e n a l t i e s  i s  g r a n t e d  t o  c e r t a i n  
s t a t e  a g e n c i e s  u n d e r  A r t i c l e  8 o f  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( A S  4 4 . 6 2 . 3 0 -
4 4 . 6 2 . 6 3 0 ) .  U n d e r  t h i s  s e c t i o n ,  t h e  DEC h a s  l i m i t e d  p o w e r s  o f  a d m i n i s t r a t i v e  
a d j u d i c a t i o n  b u t  d o e s  n o t  h a v e  t h e  g e n e r a l  a u t h o r i t y  t o  a s s e s s  a d m i n i s t r a t i v e  
p e n a l  t i e s .

T w e n t y - e i g h t  s t a t e s  a n d  t h e  f e d e r a l  g o v e r n m e n t  h a v e  a d m i n i s t r a t i v e  p e n a l t y  
s y s t e m s  f o r  e n f o r c i n g  RCRA s t a n d a r d s .  S t a t e s  w h i c h  h a v e  a d o p t e d  a d m i n i s t r a t i v e  
p e n a l t y  s y s t e m s  h a v e  f o u n d  t h e m  t o  s a v e  t i m e  a n d  m o n e y ;  t o  b e  a m o r e  e f f e c t i v e  
m e a n s  o f  e n f o r c e m e n t ;  a n d  t o  b e  a m o r e  e q u i t a b l e  m e a n s  o f  p u n i s h m e n t .

T h e  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  ( E P A )  a n d  t h e  G e n e r a l  A c c o u n t i n g  O f f i c e  (GAO) 
r e c o m m e n d  t h a t  a l l  s t a t e s  a d o p t  a d m i n i s t r a t i v e  p e n a l t y  s y s t e m s  t o  m a n a g e  a n d  
e n f o r c e  r e g u l a t i o n s  c o n c e r n i n g  t h e  e n v i r o n m e n t .

A d m i n i s t r a t i v e  P e n a l t y  A u t h o r i t y

I n  A l a s k a ,  t h e  a u t h o r i t y  t o  a s s e s s  a d m i n i s t r a t i v e  p e n a l t i e s  i s  g r a n t e d  t o  c e r t a i n  

s t a t e  a g e n c i e s  u n d e r  A r t i c l e  8  o f  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( A S  4 4 . 6 2 . 3 0 0 -
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4 4 . 6 2 . 6 3 0 ) .  i h e  p o w e r  o f  a d m i n i s t r a t i v e  a d j u d i c a t i o n  i s  l i m i t e d  t o  t h e  n ame d 
f u n c t i o n s  o f  t h e  a g e n c i e s  l i s t e d  u n d e r  A S  4 4 . 6 2 . 3 3 0 ( a )  ( s e e  A t t a c h m e n t  A ) .

F u r t h e r  r e s t r i c t i o n s  a r e  o u t l i n e d  i n  A S  4 4 . 6 2 . 3 3 0 ( d ) .  A c c o r d i n g  t o  t h e  A t t o r n e y  
G e n e r a l ,  " T h e  p o l i c y  o f  §  4 4 . 6 2 . 3 3 0 ( d )  i s  t o  l i m i t  t h e  a d j u d i c a t i o n  p r o c e d u r e  
s e t  f o r t h  i n  t h e  A c t  t o  p r o c e d u r a l  m a t t e r s ,  a n d  m a t t e r s  r e g a r d i n g  w h i c h  t h e  
a g e n c y  m u s t  m a k e  s u b s t a n t i a l  d e t e r m i n a t i o n s  o f  f a c t . " 1 T h e  p u r p o s e  o f  t h i s  a c t  
i s  t o  p r e s c r i b e  a f a i r  p r o c e d u r e  f o r  d e t e r m i n a t i o n s  o f  f a c t .  T h e  p o w e r s  o f  
a d m i n i s t r a t i v e  a d j u d i c a t i o n  d o  n o t  e x t e n d  t o  s i t u a t i o n s  w h e r e  f a c t s  h a v e  b e e n  
d e t e r m i n e d  b y  t h e  c o u r t s .

A d m i n i s t r a t i v e  p e n a l t y  a u t h o r i t y  i s  a p o w e r  c o m m o n l y  a s s i g n e d  t o  b o t h  s t a t e  a n d  
f e d e r a l  a g e n c i e s .  T h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y ' s  a b i l i t y  t o  i s s u e  t r a f f i c  
c i t a t i o n s  i s  a t y p i c a l  e x a m p l e  o f  a  s t a t e - l e v e l  a d m i n i s t r a t i v e  p e n a l t y  a u t h o r i t y .  
T h e  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y ' s  a b i l i t y  t o  a s s e s s  f i n e s  f o r  p o l l u t i o n  a n d  
h a z a r d o u s  w a s t e  v i o l a t i o n s  i s  an e x a m p l e  o f  f e d e r a l  a d m i n i s t r a t i v e  p e n a l t y  
a u t h o r i t y .  Some s t a t e s  h a v e  a d m i n i s t r a t i v e  l a w  j u d g e s  wh o d e t e r m i n e  t h e  
p e n a l t i e s  f o r  a v a r i e t y  o f  v i o l a t i o n s ;  o t h e r s  r e l y  u p o n  h e a r i n g  o f f i c e r s  a s s i g n e d  
t o  s p e c i f i c  a g e n c i e s  t o  a s s e s s  p e n a l t i e s .

I n  g e n e r a l ,  t h e  s y s t e m  o f  a d m i n i s t r a t i v e  l a w  j u d g e s  a n d  h e a r i n g  o f f i c e r s  i s  
p r e f e r r e d  t o  c i v i l  o r  c r i m i n a l  c o u r t  s y s t e m s  b e c a u s e  l e s s  t i m e  a n d  c o s t  a r e  

i n v o l v e d .  A d m i n i s t r a t i v e  l a w  j u d g e s  a n d  h e a r i n g  o f f i c e r s  a r e  a b l e  t o  s o l v e  a 
g r e a t e r  n u m b e r  o f  c a s e s  i n  a  s h o r t e r  p e r i o d  o f  t i m e .  T h e y  a r e  a l s o  a b l e  t o  
c o r r e c t  a g r e a t e r  n u m b e r  o f  v i o l a t i o n s .  S t r i c t  a d m i n i s t r a t i v e  p r o c e d u r e s  a n d  
p e n a l t y  m a t r i x e s  m a k e  e n f o r c e m e n t  p r o c e d u r e s  l e s s  a r b i t r a r y  a n d  m o r e  c o n s i s t e n t .  
L i k e  a p e r s o n  w h o i n t e n t i o n a l l y  p a r k s  i n  a no p a r k i n g  z o n e ,  c o m p a n i e s  k n o w  i n  
a d v a n c e  w h a t  t h e  p e n a l t i e s  a n d  p r o c e d u r e  w i l l  b e  i f  t h e y  a r e  f o u n d  i n  v i o l a t i o n  
o f  c e r t a i n  r e g u l a t i o n s .

R e l y i n g  u p o n  a d m i n i s t r a t i v e  l a w  j u d g e s  a n d  h e a r i n g  o f f i c e r ' s  m a y  f o s t e r  a m o r e  
c o o p e r a t i v e  a t m o s p h e r e  b e t w e e n  i n d u s t r y  a n d  a d m i n i s t r a t o r s  t h a n  i s  f o u n d  i n  a 
c o u r t  r o o m .  H o w e v e r ,  i f  a n  a g r e e m e n t  c a n n o t  be r e a c h e d  b y  t h e  a d m i n i s t r a t i v e  
p r o c e s s ,  t h e  r i g h t  o f  a p p e a l  t o  t h e  h i g h e r  c o u r t s  i s  a l w a y s  a v a i l a b l e  u n d e r  
a d m i n i s t r a t i v e  p e n a l t y  p r o c e d u r e s .

D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  ( D E C )

T h e  A l a s k a  DEC h a s  b e e n  g i v e n  t h e  p o w e r s  o f  a d m i n i s t r a t i v e  a d j u d i c a t i o n  u n d e r  
AS 4 4 . 6 2 . 3 3 0 ( a )  s e c t i o n s  ( 2 7 ) ,  ( 3 0 )  a n d  ( 4 4 )  w i t h  r e f e r e n c e  t o  A S 1 7 . 2 0  ( A l a s k a  
F o o d ,  D r u g ,  a n d  C o s m e t i c  A c t ) ,  A S 1 8 . 3 5 . 0 1 0 - 1 8 . 3 5 . 0 9 0  ( r e g u l a t i o n  o f  t o u r i s t  a n d  
t r a i l e r  c a m p s ,  m o t o r  c o u r t s ,  a n d  m o t e l s ) ,  a n d  A S 4 6 . 0 3  r e s p e c t i v e l y .

1 1 9 6 3  O p i n i o n s  o f  t h e  A t t o r n e y  G e n e r a l  No .  1 0 ,  p p .  2 - 3 .
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DEC p r o c e d u r e  f o r  d e t e r m i n i n g  v i o l a t i o n s  a n d  a s s e s s i n g  p e n a l t i e s  i s  o u t l i n e d  i n  
AS 4 6 . 0 3 .  I f  an i n v e s t i g a t i o n  o r  i n s p e c t i o n  u n c o v e r s  a  v i o l a t i o n ,  t h e  u s u a l  
p r o c e d u r e  i s  t o  f i r s t  i s s u e  a  n o t i c e  o f  v i o l a t i o n  w h i c h  s p e l l s  o u t  t h e  s t a t u t e  
o r  r e g u l a t i o n  v i o l a t e d  a n d  d e s i r i b e s  w h a t  n e e d s  t o  b e d o n e  t o  come b a c k  i n t o  
c o m p l i a n c e .  I f  t h i s  d o e s  n o t  r e s o l v e  t h e  s i t u a t i o n ,  o r  i f  a s i t u a t i o n  i s  m o r e  
s e r i o u s  a n d  c o m p l e x ,  a c o m p l i a n c e  o r d e r  i s  i s s u e d .

C o m p l i a n c e  o r d e r s  m a y  b e  i s s u e d  e i t h e r  w i t h  t h e  c o n s e n t  o f  t h e  v i o l a t o r  o r  
u n i l a t e r a l l y  b y  D E C .  C o m p l i a n c e  o r d e r s  b y  c o n s e n t  a r e  a  b i n d i n g  c o n t r a c t  w h e r e  
t h e  v i o l a t o r  a g r e e s  t o  m e e t  a s p e c i f i e d  c o m p l i a n c e  s c h e d u l e .  An a g r e e d  a m o u n t  
o f  p e n a l t y  m a y  be l e v i e d  a s  p a r t  o f  t h e  c o m p l i a n c e  o r d e r  o r  a s  p u n i s h m e n t  f o r  
n o t  m e e t i n g  t h e  \ o m p l i a n c e  s c h e d u l e .  U n i l a t e r a l  c o m p l i a n c e  o r d e r s ,  on  t h e  o t h e r  
h a n d ,  a r e  n o t  c o n t r a c t u a l  i n  n a t u r e  a n d  do  n o t  i n c l u d e  f i n e s  o r  p e n a l t i e s .

I f  a v i o l a t o r  f a i l s  t o  f o l l o w  e i t h e r  a c o n s e n t  o r  u n i l a t e r a l  c o m p l i a n c e  o r d e r ,  
DEC m a y  t h e n  f i l e  c i v i l  o r  c r i m i n a l  c h a r g e s .  T h e  c o m m i s s i o n e r  o f  DEC a l s o  h a s  
t h e  a u t h o r i t y  t o  p u t  an  i m m e d i a t e  s t o p  t o  a v i o l a t i o n  b y  i s s u i n g  a n  E m e r g e n c y  
O r d e r .  E m e r g e ' . , o y  O r d e r s  a r e  t y p i c a l l y  i s s u e d  o n l y  o n c e  o r  t w i c e  a y e a r  a n d  
i n v o l v e  v i o l a t i o n s  w h i c h  h a v e  a h i g h  p o t e n t i a l  o f  c a u s i n g  a  p u b l i c  h e a l t h  h a z a r d '  
( e . g . ,  b r o k e n  s e w a g e  l i n e ) .  I f  t h e  v i o l a t i o n  i s  n o t  g r i e v o u s  b u t  n o n e t h e l e s s  
a r e l a t i v e l y  m a j o r  p r o b l e m  ( e . g .  t h e  d i s c h a r g e  o f  m u d d y  w a t e r  i n t o  a  s p a w n i n g  
s t r e a m ) ,  t h e  c o m m i s s i o n e r  m a y  s e e k  an  i n j u n c t i o n  f r o m  t h e  c o u r t .

O t h e r  S t a t e s

T w e n t y - e i g h t  s t a t e s  h a v e  a d o p t e d  a d m i n i s t r a t i v e  p e n a l t y  s y s t e m s  f o r  t h e  
e n f o r c e m e n t  o f  t h e i r  e n v i r o n m e n t a l  p r o t e c t i o n  s t a t u t e s .  T h e  s y s t e m s  i n  t h r e e  
o f  t h e s e  s t a t e s  i s  d e s c r i b e d  b e l o w .

S t a t e  o f  W a s h i n g t o n

W a s h i n g t o n  S t a t e ' s  D e p a r t m e n t  o f  E c o l o g y  h a s  a u t h o r i t y  t o  l e v y  p e n a l t i e s  o f  up 
t o  $ 1 0 , 0 0 0  p e r  d a y  f o r  v i o l a t i o n s  o f  t h e  s t a t e ' s  e n v i r o n m e n t a l  p r o t e c t i o n  
s t a t u t e s .  O n c e  a v i o l a t i o n  i s  d i s c o v e r e d ,  t h e  c o m m i s s i o n e r  i s s u e s  a n o t i c e  o f  
v i o l a t i o n  d e s c r i b i n g  t h e  r e g u l a t i o n s  v i o l a t e d  a n d  a m o u n t  o f  p e n a l t y  a s s e s s e d .  
A c c o m p a n y i n g  t h e  n o t i c e  o f  v i o l a t i o n  i s  a n  o r d e r  f o r  c o r r e c t i v e  a c t i o n  t o  be 
t a k e n .  R e f u s a l  o r  f a i l u r e  t o  c o m p l y  i s  c o n s i d e r e d  a s e p a r a t e  v i o l a t i o n  an d  
a l l o w s  f o r  a d d i t i o n a l  p e n a l t i e s .  T h e  v i o l a t o r  h a s  t e n  d a y s  t o  a p p e a l  h i s  o r  h e r  

c a s e  t o  t h e  P o l l u t i o n  C o n t r o l  H e a r i n g  B o a r d .  T h i s  b o a r d  i s  a p p o i n t e d  b y  t h e  
g o v e r n o r  a n d  i s  u n d e r  t h e  j u r i s d i c t i o n  o f  t h e  D e p a r t m e n t  o f  E c o l o g y .  T h e  

P o l l u t i o n  C o n t r o l  H e a r i n g  B o a r d  t h e n  c o n d u c t s  a f o r m a l  h e a r i n g  a n d  p a s s e s  
j u d g m e n t  a s  t o  t h e  a p p r o p r i a t e n e s s  an d  a m o u n t  o f  p e n a l t y  a s s e s s e d .  T h i s  d e c i s i o n  
may b e  a p p e a l e d  t o  t h e  W a s h i n g t o n  S u p e r i o r  C o u r t .
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A c c o r d i n g  t o  J e r r y  A c k e r m a n ,  A s s i s t a n t  A t t o r n e y  G e n e r a l  f o r  t h e  D e p a r t m e n t  o f  
E c o l o g y ,  m o s t  n o t i c e s  o f  v i o l a t i o n  a n d  c o m p l i a n c e  o r d e r s  a r e  n o t  a p p e a l e d .  T h e  

f e w  c a s e s  t h a t  d o go b e f o r e  t h e  P o l l u t i o n  C o n t r o l  H e a r i n g  B o a r d  t a k e  a n  a v e r a g e  
o f  t e n  t o  t w e l v e  w e e k s  t o  r e s o l v e  ( a s  c o m p a r e d  t o  t h e  p r e v i o u s  j u d i c i a l  s y s t e m  
t h a t  t o o k  a n  a v e r a g e  o f  o n e  a n d  o n e  h a l f  y e a r s  t o  c o m p l e t e ) .  O f  t h o s e  c a s e s  t h a t  
r e c e i v e  h e a r i n g s ,  a p p r o x i m a t e l y  o n e  q u a r t e r  a r e  a p p e a l e d  t o  s u p e r i o r  c o u r t .

S t a t e  o f  C a l i f o r n i a

When a v i o l a t i o n  o f  t h e  e n v i r o n m e n t a l  l a w s  o f  C a l i f o r n i a  i s  d i s c o v e r e d ,  t h e  
D e p a r t m e n t  o f  H e a l t h  S e r v i c e s  m a y  i s s u e  s i m u l t a n e o u s l y  a  c o r r e c t i v e  a c t i o n  o r d e r  
a n d an  a d m i n i s t r a t i v e  c o m p l a i n t .  T h e  c o r r e c t i v e  a c t i o n  o r d e r  i s  l i k e  a 
c o m p l i a n c e  o r d e r  an d  o u t l i n e s  t h e  s p e c i f i c  s t e p s  t h a t  m u s t  b e  t a k e n  t o  c ome  b a c k  
i n t o  c o m p l i a n c e .  An a d m i n i s t r a t i v e  c o m p l a i n t  i s  l i k e  a c i v i l  p e n a l t y  w i t h  a 
m a xi m u m o f  $ 2 5 , 0 0 0  p e r  d a y .  Upon r e c e i v i n g  a n  o r d a r ,  a  v i o l a t o r  h a s  t e n  d a y s  
t o  r e q u e s t  a  h e a r i n g .  I n d e p e n d e n t  h e a r i n g  o f f i c e r s  a r e  a p p o i n t e d  f r o m  t h e  O f f i c e  
o f  A d m i n i s t r a t i v e  H e a r i n g s ,  D e p a r t m e n t  o f  G e n e r a l  S e r v i c e s .  A f t e r  r e c e i v i n g  t h e  
h e a r i n g  o f f i c e r ' s  d e c i s i o n ,  e i t h e r  p a r t y  h a s  t h i r t y  d a y s  w i t h i n  w h i c h  t o  a p p e a l  
f o r  j u d i c i a l  r e v i e w .  P e n a l t i e s  a n d  c o r r e c t i v e  a c t i o n ,  h o w e v e r ,  a r e  n o t  p o s t p o n e d -  
b y  e i t h e r  t h e  h e a r i n g  o r  a p p e a l s  p r o c e s s .

C a l i f o r n i a  h a s  t h r e e  c l a s s e s  o f  p e n a l t i e s :  1 )  t h e  " T o x i c  T i c k e t "  i s  s i m i l a r  t o
a t r a f f i c  t i c k e t .  F o r  m i n o r  v i o l a t i o n s ,  i n s p e c t o r s  m a y  i s s u e  c o r r e c t i v e  a c t i o n  
o r d e r s  a n d  a d m i n i s t r a t i v e  c o m p l a i n t s  o f  u p t o  $ 5 0 0  on s i t e ;  2 )  m o d e r a t e  
v i o l a t i o n s  a r e  h a n d l e d  u n d e r  t h e  n e w l y  d e v e l o p e d  " D e s k  O r d e r . "  A f t e r  c o m p l e t i n g  
an  i n s p e c t i o n  a n  i n v e s t i g a t o r  m a y  f i l l  o u t  a  m o r e  d e t a i l e d  r e p o r t  a n d  i s s u e  a 
p e n a l t y  o f  g r e a t e r  t h a n  $ 5 0 0 ;  a n d  3 )  " C o r r e c t i o n  O r d e r s "  a r e  r e s e r v e d  f o r  t h e  
m a j o r  v i o l a t i o n s .  T h e y  r e q u i r e  g r e a t e r  d o c u m e n t a t i o n  a n d  c a r r y  h e a v i e r  f i n e s .

A c c o r d i n g  t o  B i l l  S o o  H o o ,  L e g a l  C o u n c i l  f o r  C a l i f o r n i a ' s  D e p a r t m e n t  o f  H e a l t h  
S e r v i c e s ,  i n  t h e  p a s t  t w o  y e a r s  o n l y  f o u r  c a s e s  h a v e  r e c e i v e d  a d m i n i s t r a t i v e  
h e a r i n g s  a n d  o n e  c o r r e c t i v e  a c t i o n  h a s  b e e n  a p p e a l e d  t o  t h e  c o u r t s .  I n  F Y  8 9  
t h e  d e p a r t m e n t  c o l l e c t e d  a t o t a l  o f  $ 1 , 1 4 7 , 0 0 0  f r o m  j u d i c i a l  p e n a l t i e s  a n d  
$ 2 , 9 2 6 , 5 0 0  f r o m  a d m i n i s t r a t i v e  p e n a l t i e s .

S t a t e  o f  O r e g o n

O r e g o n  h a s  h a d  a s y s t e m  o f  a d m i n i s t r a t i v e  p e n a l t i e s  s i n c e  t h e  e a r l y  1 9 7 0 s .  T h e  
D e p a r t m e n t  o f  E n v i r o n m e n t a l  Q u a l i t y  ( D E Q )  h a s  t h e  p o w e r  t o  i s s u e  a f i v e - d a y  
w a r n i n g  l e t t e r  a n d  o r d e r  o f  c o m p l i a n c e  a n d  p e n a l t y .  F i v e - d a y  w a r n i n g  l e t t e r s  

ma y  be w a i v e d  i n  c a s e s  w h e r e  t h e  p u b l i c  h e a l t h  i s  e n d a n g e r e d .  A f t e r  r e c e i v i n g  
n o t i c e ,  a v i o l a t o r  h a s  t w e n t y  d a y s  t o  a p p e a l  i t s  c a s e  t o  t h e  E n v i r o n m e n t a l  

Q u a l i t y  C o m m i s s i o n .  M e m b e r s  o f  t h i s  c o m m i s s i o n  a r e  a p p o i n t e d  b y  t h e  g o v e r n o r .  

T y p i c a l l y  o n e  h e a r i n g  o f f i c e r  r e v i e w s  t h e  c a s e  a n d  h o l d s  a n  i n f o r m a l  t r i a l  w i t h  

p r e s e n t a t i o n  o f  e v i d e n c e  a n d  c r o s s  e x a m i n a t i o n  o f  w i t n e s s e s .  T h e  h e a r i n g  o f f i c e r  

t h e n  h a s  a m a x i m u m  o f  9 0  d a y s  i n  w h i c h  t o  d e c i d e  t h e  f i n a l  o r d e r .  T h i s  d e c i s i o n
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may be a p p e a l e d  w i t h i n  3 0  d a y s  t o  t h e  f i v e - m e m b e r  b o a r d  u n d e r  t h e  E n v i r o n m e n t a l  
Q u a l i t y  C o m m i s s i o n .  T h e i r  d e c i s i o n  m a y  i n  t u r n  b e  a p p e a l e d  t o  t h e  O r e g o n  S t a t e  
C o u r t  o f  A p p e a l s .

A c c o r d i n g  t o  Va n  S k o l l i a s ,  D i r e c t o r  o f  E n f o r c e m e n t  f o r  t h e  DEQ,  o n l y  a f e w  o f  
t h e  E n v i r o n m e n t a l  Q u a l i t y  C o m m i s s i o n ' s  d e c i s i o n s  h a v e  b e e n  a p p e a l e d  t o  t h e  s t a t e  
c o u r t .  I n  a n  e f f o r t  t o  m a k e  t h i s  s y s t e m  m o r e  e f f i c i e n t  a n d  e q u i t a b l e ,  a f o r m a l  
p e n a l t y  m a t r i x  w a s  a d o p t e d  i n  M a r c h  1 9 8 9  ( s e e  a t t a c h m e n t  B ) .  T h e  m a t r i x  
c l a s s i f i e s  t h e  s e v e r i t y  o f  v i o l a t i o n  a n d  t a k e s  i n t o  c o n s i d e r a t i o n  s u c h  t h i n g s  
a s  p r i o r  v i o l a t i o n s ,  e c o n o m i c  g a i n ,  c o o p e r a t i o n  a n d  e c o n o m i c  c o n d i t i o n s .  S i n c e  
t h e  a d o p t i o n  o f  t h e  m a t r i x ,  b o t h  t h e  n u m b e r  a n d  a m o u n t  o f  p e n a l t i e s  c o l l e c t e d  
h a s  d r a s t i c a l l y  i n c r e a s e d .  I n  1 9 8 8 ,  O r e g o n  DEQ r e c o v e r e d  $ 7 8 , 0 0 0  i n  p e n a l t i e s .  
A f t e r  t h e  a d o p t i o n  o f  t h e  m a t r i x ,  t h e y  c o l l e c t e d  $ 3 9 2 , 0 0 0 .  T h e  l a r g e s t  f i n e  
c o l l e c t e d  w a s  $ 8 0 , 0 0 0  i n  a n a s b e s t o s  c a s e  w i t h  m u l t i p l e  v i o l a t i o n s .  T h e  a v e r a g e  
f i n e  w a s  u n d e r  $ 1 0 , 0 0 0 .

New F e d e r a l  R e q u i r e m e n t

A d d i t i o n a l  s u p p o r t  f o r  t h e  a d o p t i o n  o f  a d m i n i s t r a t i v e  p e n a l t y  s y s t e m s  h a s  come- 
f r o m  t h e  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  ( E P A )  a n d  t h e  G e n e r a l  A c c o u n t i n g  O f f i c e  
( G A O ) .

C u r r e n t l y  s t a t e s  m a y  h a v e  e i t h e r  a d m i n i s t r a t i v e  o r  j u d i c i a l  p e n a l t y  s y s t e m s  t o  
q u a l i f y  f o r  R e s o u r c e  C o n s e r v a t i o n  a n d  R e c o v e r y  A c t  ( R C R A )  a u t h o r i z a t i o n .  
A c c o r d i n g  t o  B e t t y  W i s e ,  D i r e c t o r  o f  R e g i o n  T e n  R CR A P r o g r a m s ,  t h e  E P A  h a s  
d e c i d e d  t o  c h a n g e  t h i s  p o l i c y  a n d  m a ke  b o t h  a d m i n i s t r a t i v e  a n d  j u d i c i a l  p e n a l t i e s  

a r e q u i r e m e n t .  An a n n o u n c e m e n t  i s  e x p e c t e d  t o  a p p e a r  i n  t h e  F e d e r a l  R e g i s t e r  
i n  M a r c h  o r  A p r i l  o f  t h i s  y e a r .

L a s t  y e a r  t h e  EPA h e l d  t w o  c o n f e r e n c e s  o n  t h e  p r o p o s e d  R CR A  r u l e  c h a n g e s .  A t  
b o t h  t h e  E a s t  C o a s t  C o n f e r e n c e  a n d  W e s t  C o a s t  C o n f e r e n c e ,  a d m i n i s t r a t i v e  p e n a l t y  
s y s t e m s  w e r e  t h e  m a j o r  t o p i c  o f  d i s c u s s i o n .  I n  1 9 8 8  t h e  GAO c o n d u c t e d  an  a u d i t  

o f  E P A  R CR A e n f o r c e m e n t  p r o g r a m s  a n d  f o u n d  t h e  l a c k  o f  a d m i n i s t r a t i v e  p e n a l t y  
s y s t e m s  t o  b e  a m a j o r  o b s t a c l e  t o  i m p l e m e n t i n g  E P A ' s  s t a n d a r d s  o f  " t i m e l y  an d  
a p p r o p r i a t e . "

A c c o r d i n g  t o  J e f f e r y  M a c h ,  C h i e f  o f  S o l i d  & H a z a r d o u s  W a s t e  M a n a g e m e n t  P r o g r a m  
f o r  D E C ,  A l a s k a  i n t e n t s  t o  a p p l y  f o r  RCRA a u t h o r i z a t i o n  i n  e a r l y  1 9 9 2 .  I f  t h e s e  
e x p e c t e d  r u l e  c h a n g e s  g o i n t o  e f f e c t ,  A l a s k a  w i l l  b e  r e q u i r e d  t o  a d o p t  an 
a d m i n i s t r a t i v e  p e n a l t y  s y s t e m  b e f o r e  i t  c a n  r e c e i v e  R CR A a u t h o r i z a t i o n .

I h o p e  t h i s  i n f o r m a t i o n  a n s w e r s  y o u r  q u e s t i o n s .  I f  y o u  w o u l d  l i k e  a ^ i t i o n a l  
i n f o r m a t i o n ,  p l e a s e  c o n t a c t  t h i s  a g e n c y .

A t t a c h m e n t s
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TABLE 13
C I V I L  P E N A L T IE S  U N D E R  H A Z A R D O U S  W A S T E  L A W S

StateAlabama
Adm inistrative C iv il Penalties$25,000/day ($250,000 "cap")

Ju d ic ia l C iv il Penalties$25,000/day (no "cap")
Alaska v .N o n e ^ $ 1 0 0 , 0 0 0  plus $ 1 0 , 0 0 0 /dayAri2 ona None $ 1 0 , 0 0 0 /dayiArkansas $25,000/day NoneCalifornia $ 1 0 , 0 0 0 /day$ 1 , 0 0 0 -$ 1 0 , 0 0 0 /day (Portar-Cologne Act)

$ 1 0 , 0 0 0 /day$25,000/day (intentional or negligent violation or violation; o f order)$25,000-520,000-$ 15.000-$ 10,000 $5,000/day (Porter-Cologne Act)Colorado None $25,000/dayConnecticut $25,000/day $25,000/dayDelaware "reasonable penalty" (vioL of law, perm it, reg.)$25,000/day (vioL o f order)
$25,000/day

»
District o f Columbia Nona $25,000/dayFlorida None $50,000/dayGeorgia • $25,000/day NoneHawaii 4 S T ' $ 1 0 , 0 0 0 /day $ 1 0 , 0 0 0 /dayIdaho None $ 1 0 , 0 0 0 /day
Note; Penalty amount shown is the maximum assessment per violation unless otherwise indicated.Note: States that lack authority to impose adm inistrative c iv il penalties absent aviolator's c o n s e n t  r e c e iv e  a "N o n e "  in th e  adm inistrative penalties column.



Sta te Adm inistrative C Iv a  P etA ltim Ju d ic ia l C iv il  PenaltiesIllinois $25,000/day $25,000/dayIndiana $25,000/day $25,000/day (plus an additional $500/hour for v io lat­ing any em ergency order)iowa $ t , 0 0 0 /day $ 1 0 , 0 0 0 /dayKansas $ 1 0 , 0 0 0 /day $ 1 0 , 0 0 0 /dayKentucky None $25,000/dayLouisiana $25,000/day $50,000/day (order violation) $25,000/day$5 0,000/day (order violation)
Maine None $2 5,000/dayMaryland $1,000/day ($50,000 ncap") $ 1 0 , 0 0 0 /day
M assachusetts $ 1 , 0 0 0 /day $25,000/day (for un­authorized release, handling without license, failure to report)

$25,000/day

Michigan Nona $25,000/dayMinnesota
.1

$ 1 0 , 0 0 0  per inspection (regardless of # viola­tions or days; waived i f  corrected within 30 days o f receip t o f order)
$25,000/day

Mississippi $25,000/day NoneMissouri None $ 1 0 , 0 0 0 /dayMontana None $ 1 0 , 0 0 0 /dayNebraska None $ 1 0 , 0 0 0 /dayNevada None $ 1 0 , 0 0 0 /dayNew Hampshire None $50,000/day
1 U 6



VTable 13 (continued)

Sta te Adm inistrative C iv il Penalties Ju d ic ia l C iv il PenaltiesNew Je rse y $25,000 per violation (plus $2 ,500/day a fte r  receipt of order) $25,000/day$50,000/day (violation of order or failure to pay)
•New M exico $ 1 0 , 0 0 0 /day $ 1 0 , 0 0 0 /dayNew York $25,ooo/day $50,000/day (subs, violation) $25,000/day$50,000/day (subs, violation)

Norm Carolina $ 1 0 , 0 0 0 /day None (de novo review of admin., penalty)North Dakota None $25,000/day
oruo None $ 1 0 , 0 0 0 /dayOklahoma $ 1 0 , 0 0 0 /day (but only for v io l o f order) $ 1 0 , 0 0 0 /day
Oregon $ 1 0 , 0 0 0 /day NonePennsylvania $25,Q00/day $25,000/dayRhode Island $ 1 0 , 0 0 0 /day $ 1 0 , 0 0 0 /daySouth Carolina $25,000/day $25,000/daySouth Dakota None $ 1 0 , 0 0 0 /dayTennessee $ 1 0 , 0 0 0 /day NoneTexas $ 1 0 , 0 0 0 /day $25,000/dayUtah None $ 1 0 , 0 0 0 /dayVermont None $ 1 0 , 0 0 0 /dayVirginia None $ 1 0 , 0 0 0 /dayWashington $ 1 0 , 0 0 0 /day NoneWest Virginia None $25,000/dayWisconsin None $25,000/day
Wyoming None $10,000/day
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House Members _ y / ,
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April 20,1990

CS HB 409 (Finance) - Nonconsentual Inspection Authorities

Section 2 o f CS HB 409 (Finance) provides authority fo r nonconsentual (warrantless) 
inspections on ly  in certain narrow circumstances fo r a very few specific types o f facilities. 
O n ly a very fewAlaska businesses -  those with major facilities posing a substantial 
public health o r pollution risk -  w ould be affected by fhis provision.

Specifically, the legislation expressly provides that nonconsentual inspections can take 
place only "to the extent permitted by the United States and A lpska Constitu tions" con­
sistent w ith  the p rivacy protections provided by the federal and A la ska  constitutions. 
Federal and state courts have identified "pervasively regulated facilities" as potentia lly 
subject to nonconsentual inspections.

However, not a ll  pervasively regulated fa c ilit ie s  in A la ska  would be subject to noncon­
sentual inspections under CS H B  409 (Finance). The legislation further narrow s the type 
o f facilities in Alaska potentially subject to nonconsentual inspections. First, by lim iting 
the department's authority to conduct nonconsentual inspections in the case o f  fa c ilit ie s  
that are pervasive ly regulated by D E C  (it is not sufficient that the facility is comprehen­
sively regulated by another federal o r state agency). Second, by still further lim iting 
suchinspections to a specific type o f fa c ilit ie s  listed in Section 2 o f the b ill (see below ).

In  summary, in  order to use the nonconsentual inspection authority p rov ided  by CS 
HB 409 (Finance), a facility must meet two tests:

1) it must be "pervasively regulated" by the department and
2) be a type o f facility specifica lly listed in the legislation.

CS HB 409 (Finance) also provides fo r keeping "trade secret" records confidential.

The types o f facilities potentially subject to warrantless inspections is illustrated below.

FA C IL IT IES  SUBJECT TO  A NONCONSENTUAL  S EA R CH  iS E C n Q b U n

O il Term inal Facilities (AS 46.04.030)
Refineries
Crude O il Exploration, Production, or Transportation Facilities
Hazardous Waste Transportation. Storage or Disposal Fac ilit ies (AS 46.03.302)
Major Solid Waste Disposal Facilities
Facilities with Significant A ir and Wnsiewaicr Emm issions regulated by D EC

TOTAL NUMBER OF 'PERVASIVELY REGU­
LATED FACTUTtES" POTENTIALLY SUBJECT 
TO CONSTITUTIONALLY SANCTIONED NON­
CONSENTUAL SEARCIES UNDER STATE AND 
FEDERAL COURT DECSIONS.

FACnmES POTENTIALLY SUBJECT TO NON­
CONSENTUAL INSPECTIONS UNDER CS IIB H09 
0-TNT MUST DE I) PERVASIVELY REGULATED 
BY DEC AND 2) SPEaFlCAlXY IDENTIFIED IN’ 
CS IIB <09 (FIN) AS SUBJECT TO NONCONSEN­
TUAL SEARCIES
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LAST YEAR’S oil spill in 
Prince William Sound was a 
temble thing, as has been 
noted a million times since 
the tanker Exxon Valdez 
npped open its bottom on the 
rocks of Bligh Reef.

But it truly is time for all 
of us to finally agree that the 
unfortunate accident did not 
mark the end of the world 
and that the global environ­
ment wasn't permanently 
polluted.

For that matter, the envi­
ronmental beauty of Prince 
William Sound was not for­
ever harmed, either.

All of us were angry and 
emotionally devastated 
when the tanker went 
aground and caused a terri­
ble mess. But that is no rea­
son* for us now to suspend 
civil rights and the due pro­
cess of law.

The truth is we can imag­
ine no incident short of an 
all-out nuclear war — if even 
then — for which we as a 
free people should condone 
doing away with constitu­
tional guarantees that are 
basic to our American liber­
ties.

Yet that is provided for in 
legislation passed by the 
Alaska House the other day 
as one legislative response 
to last year’s tanker acci­
dent.

THE BILL proposes the 
enactment of bad law — in­
credibly bad law. as a mat­
ter of fact.

And it’s simply astonish­
ing that 21 members of the 
House would vote in its 
favor.

If passed by the Senate 
and signed by the governor 
— two steps that will not be 
reached, if the Senate acts 
with wisdom and kills this 
measure — the state Depart­
ment of Environmental Con­
servation will have the au­
thority to enter oil industry 
buildings and conduct 
searches without a warrant.

What are these people 
thinking of? We would not 
even allow such action by 
agents of the Federal Bu­
reau of Investigation, much

less Alaska StateT'roopers 
or officers of the Anchorage 
Police Department — all of 
whom, we suspect, boast 
more highly trained investi­
gators than any environmen­
tal inspector on the state 
payroll.

Not only that, this legisla­
tion proposes that adminis­
trative fines of up to $15,000 a 
day could be imposed by 
DEC for serious violations of 
environmental laws — as a 
means of avoiding what the 
authors of this bill describe 
as a way to avoid procedures 
that "are long, cumbersome 
and expensive.”

THIS IS Gestapo stuff.
A company that gets into 

even a month-long discus­
sion with some high-minded 
bureaucrat over what consti­
tutes a "serious violation" 
could well be facing a half­
million dollar penalty.

Apply this to the Prince 
William Sound spill, which 
by anyone’s definition was a 
serious event.

Until- somebody" decfdeJ* 
that every' last trace pi ihav 
spill' has been cleaned up* 
should Exxon be facing a 
fine of $15,000 a day — year 
after year — until finally 
some bureaucratic agency 
decides every speck of the 
sound is once again pure? 
This would be assessed, too, 
on top of the more than $2 
billion already spent on the 
cleanup effort.

We have courts for the as­
sessment of this kind of pen­
alty — and there are consti­
tutional processes in place 
for the protection of individ­
ual rights, despite the “long, 
cumbersome and expen­
sive” hoops through which 
the government must jump 
before it takes bureaucratic 
revenge.

Those safeguards super­
cede in importance any ret­
ribution some members of 
the legislature apparently 
still feel they need to seek 
against the oil industry. This 
legislation is an affront to 
constitutional freedoms — 
and deserves a quick death 
in the Senate.

C o u r t  o v e r s t e p s  b o u n d s  o n  t a x  i s s u e

W ASH INGTON  — Just 48 
hours after the Supreme Court 
ruled, M issouri's Jack Danforth, 
one ot the Senate's most ju d i­
c ious ar.d least flamboyant m em ­
bers, proposed this constitutional 
am endm ent: “N e ither the Su­
prem e Court nor any in fer io r 
court of the Un ited States sha ll 
have the power to instruct or 
order a state or po lit ica l subd iv i­
sion thereof, or an o ffic ia l of such 
state or po lit ica l subd iv is ion , to 
lay  o r increase taxes."

It is a measure of the im p e r i­
ousness of today's im per ia l ju ­
d ic ia ry  that if  such language had 
been proposed to the constitu­
t iona l convention in  1787, the la n ­
guage would have been dis­
m issed as absurd ly unnecessary. 
But last week the Court ru led 
that courts can  im pose taxation.

A  lower court found Kansas 
C ity's school d is tr ict gu ilty  of op­
erating a segregated system . 
T he  court, attempting to fine- 
tune the rac ia l ba lance of schools 
by attracting w h ite students, o rd ­
ered as a rem edy the expansion 
of “ magnet schools." The court's 
p lan , pneed at upwards of $700 
m illio n , inc luded a 25-acre farm , 
a 25-acre w ild life  area , a n im a l 
rooms, a p lane tar ium . 15 com ­
puters per c lassroom , a m odel 
Un ited Nations w ired  for la n ­
guage translations, greenhouses 
and v iva r ium s , movie-editing 
and screen ing rooms, a tempera­
ture-controlled art ga llery , a 
dust-free d iesel m echan ics room , 
instruction in  cosmetology and 
robotics, rad io and te lev is ion stu­
d ios w ith ed iting  and an im ation 
labs. A ll th is and more, m ind  
you, is supposedly mandated by 
the Constitution.

The low er court even ordered 
the h ir ing ot a  $30,000 "pub lic in ­
formation spec ia lis t” to advo­
ca te  the court's p lan . Thus the 
court's p lan invo lved  extracting 
taxes from unw illin g  and unrep­
resented c itizens and spending 
some ot the money to fund ex­
pression o l v iew s the citizens d is­
approve.

T he  school distP"': had ne ither 
suffic ient m oney ' , a ll this nor

George F. Will is  a Pulitzer prtze- 
winning columnist lo r the Washing­
ton Post.

the power to ra ise it. N ow  the Su­
p rem e Court has held. 5-4, that a 
court has a r igh t to do what was 
done in  Kansas C ity: a r ight to 
order a governm ent to increase 
taxes and to suspend a state con­
stitutional l im it  on such in ­
creases.

T he  rationa le for this rad ica l­
ism  is that the power of courts to 
d iscern unconstitutiona l behav­
io r enta ils the power to decree 
remedies su ffic ient thereto . The 
anti-democratic extrem ism  of 
this is apparent. Th is thought 
neve r crosses the extrem ists' 
closed m inds:

Measures such as jud ic ia l 
taxation, measures incom patib le 
w ith  the most fundamenta l con­
stitutional princ ip les , measures 
that snred democracy's due pro­
cesses and ob literate the separa­
tion of powers — such measures 
cannot be necessary responses to 
soc ia l conditions deemed incom- 
par.ble w ith the Constitution.

T he  school desegregation era 
began 70 m ile s  Irom  Kansas C ity, 
in Topeka, w ith  Brown v. Board 
of Education . There, ch ild ren 
w ere being den ied enro llm ent In 
particu lar schools because the ir 
skins were b lack

In  the era of ju d ic ia l fiats for 
" rac ia l balance." some black 
ch ild ren  u i Kansas C ity  have 
been dented adm ission to some 
schools because the ir skins are 
b lack: Adm itting them  would 
com p lica ie  some judge's pursuit 
of h is preferred rac ia l numbers. 
To fund such ug ly  lunacy , courts

a re  now d r iven  to the anti-consti­
tu tiona l expedient of ju d ic ia l 
taxation .

Justice K ennedy, jo in ed  In d is­
sent by Rehnquist. O 'Connor and 
S ca lia i notes that when advocat­
ing  ra tif ica tion  of the Constitu ­
t ion . A lexander H am ilto n  as­
sured Am ericans that " the ju ­
d ic ia ry  . . .  has no in f lu ence  o ve r 
. . .  the purse" (Federa lis t 78) 
and James M ad ison sa id that 
" the leg is la tive , departm ent 
a lone has access to the pockets 
o f the people" (Federa lis t 4a). 
Today a m a jo r ity  of the Court 
savs. in  effect. "W e ll, w nat d:d 
the Founders know about the in ­
tent of the Founders?"

Danfonh's rem edy m ay  he 
unnecessarily  dras tic . Congress 
can  by statute l im it  the ju r is d ic ­
tion of low er courts (as Congress 
d id  in  the Nom s-LaGuard ia Act, 
s tn ppu ig  courts of the power to 
issue labor in junctions) . Besides, 
the five  justices u i th is ben ighted 
m a io n ty  (White. B rennan. M ar­
sha ll, B lackm un, Stevens) are 
tne f ive  oldest justices . N a tu re  
w il l change the Court.

M eanw h ile , lib e ra ls  app laud ­
ing  ju d ic ia l taxation a re  in  an  in ­
teresting in te llec tua l tang ie . Re­
gard ing  the conduct of fo re ign 
po licy , a core function o f the ex ­
e cu t iv e  branch, they today take a 
to lerant n e w  of Congress’ c la im  
to capacious powers. (L ibera ls  
thought o therw ise u n t il they lost 
confidence in  th e ir  a b ility  to 
e le c t presidents.) And now  re­
gard ing  the power to ra ise  and 
d isperse revenues —  surety the 
co re  leg is la tive  function —  lib ­
e ra ls  are pleased to see th is 
pow er usurped by the ju d ic ia ry  
( T im e  was when lib e ra ls  though! 
p o lit ic a l decis ions shou ld be 
m ade  by the po lit ica l branches.)

B y  what p r in c ip le  can these 
l ib e ra l positions be reconciled?  
N one , unless a cons is tency in  
sa cr if ic in g  the Constitution to ob­
ta in  preferred results can  be 
c a lle d  a p r in c ip le . L ibe ra lism  
has become in te llec tua l mush 
p rec ise ly  because it is  “p e c t a b lv  r e s u lt-o rie n te d . A n d  c n e
result is the po lit ica l anem ia  o 
lib e ra lism . *

Hov about a Humanity Day c e l e b r a t i o n .



^ a c s Y
A t t a c k  o n  s p i l l  b i l l  i s  p u r e  p r o p a g a n d aT o hear som e critics ta lk , yo u 'd  th in k  a b ill th at passed the state H ouse late  last m onth heralded the second coin ing o f N azi G e rm a n y . The b ill supposedly w i l l  le t  th e  D e p a r tm e n t  o f  E n v ir o n m e n t a l  Co n servatio n  engage in  " G e s ta p o ”  tactics.B u t in  re a lity , th e  critics a re  g u ilty  o f using another N azi ta ctic  to  sink the b ill :  the B ig  L ie .T h is h yp erven tilated  an ti-en vironm en tal rhetoric is p ar fo r  w hat passes as p u b lic  discourse in A la s k a , O n ly  in  A la s k a  w o u ld  la w s  th a t  are sta n d a rd  operating procedure elsew here draw  such fire .F o r  the record, the m easure at issue, H B  409, w ill not a llo w  D E C  to swoop in to any oil in d u stry  business a t  an y t im e ..I t  w ill not a llo w  D E C  to fin e  a •firm into b an k ru p tcy  w it! no due process.T h e b ill sir p ly  gives D E C  tw o new  pow ers. F ir s t , w hen D E C  su<„sects a p o llu te r is b re a k in g  the la w , the agen cy could do an unannounced inspection. H ow ever, this p ow er w ould be lim ite d  to fa c ilitie s  th at D E C  a lread y  regulates clo sely  and th a t are nam ed in the b ill .Second, D E C  could fin e  p o llu te rs w ithout g ettin g  a court order firs t . To preserve due process rights, those fines could be appealed in  court.I f  those pow ers m ak e a police sta te , there are a lot of police states around. T h irty  seven states have som e version o f this a u th o rity  to inspect p ollu ters. A t  least 16 states h a v e  ro u g h ly  s im ila r  pow ers.A l a s k a ’s b i l l  w o u ld  n o t , as c h a r g e d , a llo w  in s p e c to r s  to  in v a d e  a f ir m 's  h e a d q u a r te r s  unannounced. It  w ould only a llo w  inspectors to v is it  certain  fa c ilitie s  w here p o llu tio n  is  produced.A s  for a llo w in g  agencies to  le v y  p ollu tio n  fin e s , 28 states have som e version of th a t pow er. Indeed, the U .S .  E n viron m en tal P ro tectio n  A g e n c y  is about to require states to h ave th at a u th o rity  i f  they w an t to enforce federal hazardous w aste la w s.L a w s  s im ila r  to H B  409 h a v e  survived court challen ges at both federal and sta te  levels and in  A la s k a . The b ill  is sp e cifica lly  cra fted  to com p ly w ith  p riv a c y  righ ts set in th e  A la s k a  C o n stitu tio n .T h e  c r i t ic s ’ r h e to r ic a l d is to r t io n s  w o u ld  be la u g h a b le  i f  their opinions w eren’t shared w id e ly  in the A la s k a  Se n ate . F o r  too m a n y  senators, D E C ’S m a in  ro le  is  to  b e  a w h ip p in g  b o y  w h e n  en vironm en tal disaster strik es, as w ith  the E x x o n  oil s p ill.D E C ’ S e n e m ie s  w o u ld  r a t h e r  k e e p  th e  en vironm en tal w atchdog locked in a cage and fed on h alf-ratio n s. O th erw ise, D E C  m ig h t not have to w hine and p lead  w ith  p o llu ters. It  a ctu a lly  m ight be a b le  to do w h a t it ’s supposed to  do: stop p o llu tio n .

R e a s o n  N o .  1

k v c& Q d M  d o m £ & s
B R I N G I N G  U E t f O l N  T H R O U G H  

A N C H O R A G E  1 M T 6 R H A . T I 0 N A L

Consider Lithuani

T h e  f o l l o w i n g  m e ssag e ,  
d a t e d  A u g u s t  1776, h a s  
s o m e w h a t  a n a c h r o n is t i c a l l y  
b e e n  re le a sed  to the w o r ld  
m e d ia .

I t  w as  add ressed  to co lo ­
n i a l s  i n  A m e r ic a  w h o  h a d  
j u s t  is s u e d  t h e i r  p r o v o c a t i v e  
a n d  u n t im e l y  d e c la r a t io n  o f  
in d e p e n d e n c e .

T o  th e  S e c e s s io n a ry  C o lo ­
n is t s  in  A m e ric a :

Y o u r  f r ie n d s  and  s u p p o r t ­
e r s  f r o m  a f a r  s e n d  t h e i r  
w a rm  g o od  w ishes in  y i u r  
t im e  o f  n a t io n a l t r i a l  and  
p e rs o n a l s u f fe r in g .

W e sym p a th iz e  w ith  y o u r  
d e s ire  to  be  fre e  and  in d e ­
p en d en t.

W e f in d  m uch to  ag ree  
w ith  in  y o u r  p re s e n ta t io n  o f  
fa c ts  to  a cand id  w o r ld .

H o w e v e r , th e  a c tio n  ta k e n  
b y  y o u r  re p re s e n ta t iv e s  in  
g e n e ra l cong ress  a ssem b led  
on  J u ly  4 is  p re c ip ita te  and  
un w ise .

I f  y o u  h a v e , as y o u  sug ­
g e s t , “ a  decen t R esp ec t to  
th e  O p in io n s  o f  M a n k in d ,"  
y o u  w i l l  re sc in d  o r  re v o k e  
th is  u n i la t e r a l d e c la ra t io n  a t 
on ce , o r  a t th e  v e ry  le a s t  
s u sp en d  i t .

P le a s e  u n d e rs ta n d  th a t  w e 
t a k e  n o  p o s it io n  on  th e  mer> . 
i t s  o f  y o u r  case f o r  in d ep en ­
d en cy .

w i l l i a m  S c

C e r ta in ly  the  g r  
y o u  lis te d  in  g rea t • 
w h ic h  y o u  se e  as cat 
im p e lle d  y o u  to  Se. 
—  tou ch  th e  h e a rt .

O u r  m essage to  
p u r e ly  p ra c t ic a l.

Y o u r  t im in g  is pcx 
sen . S e v e n te e n  seven  
th e  w o rs t  p o s s ib le  
w h ic h  to  d e c la re  i 
dence.

A lth o u g h  K in g  Ge 
h a s  h is  s h o rtc om in g  
e c on om ic  sp h e re , y a
p a r t y ”  in  B o s t o n
w a s  a s e n s a t io n a lis t  
f a i r  d e ro g a t io n  o f  
p o lic y .

H e  is  a fo rc e  f o r  : 
a n d  o rd e r  a t a t e r r i  
b u le n t  t im e .

W e h a p p e n  to  k n  
h is  c o u r t  a t S t . Jam

Mail call: answers

T h e  f i r s t  i n  a  s e r i e s  o f  r e a s o n s  w h y

I t ’ s t im e  f o r  a n o th e r  m a i l 
c a l l .  A s  y o u  w i l l  n o te , I  h a v e  
o n l y  a n s w e re d  q u e s t io n s  
th a t  w e re  a ccom pan ied  b y  a 
s e lf - a d d re s s e d  en v e lo p e .

I  r e a d  w h e r e  I v a n a  T r um p  
c a n n o t  g o  o u t  on da tes  w i t h ­
o u t  D o n a ld .  I f  I  ta k e  h e r  out,
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H E  A S  A  B U S I N E S S  C O M M U N I T Y  h a v e  a  M A J O R  p r o b l e m  b r e w i n g  o n  

t h e  " H i l l "  a n d  n e e d  y o u  t o  m a k e  y o u r  f e e l i n g s  k n o w n  t o  o u r  

S t a t e  L e g i s l a t o r s .  I t  w i l l  o n l y  t a k e  a  p h o n e  c a l l  t o  

r e g i s t e r  y o u r  o p i n i o n ,  s o  t a k e  t h e  m i n u t e  a n d  M A K E  Y O U R  

O P I N I O N  K N O W N .  !!

1 s t  W R I T E  D O W N  Y O U R  O P I N I O N ,  ( 5 0  w o r d s  o r  l e s s ) ,  C a l l  4 6 5 -  

4 6 4 8  ( L e g i s l a t i v e  I n f o r m a t i o n  O f f i c e  N e t w o r k ) ,  a n d  r e a d  y o u r  

" P u b l i c  O p i n i o n  M e s s a g e " .  T h e  f o l l o w i n g  L e g i s l a t o r s  s h o u l d  b e  

a d v i s e d ,  C u r t  M e n a r d ,  C l i f f  D a v i d s o n ,  W a l t  F u r n a c e ,  R i c h a r d  

F o s t e r ,  B e r t  S h a r p ,  a n d  o u r  o w n  l e g i s l a t i v e  r e p r e s e n t a t i v e s .  

A T  T H I S  T I M E  I T  I S  O U R  B E L I E F  t h a t  t h e  f o l l o w i n g  h o u s e  b i l l s  

a r e  n o t  i n  t h e  b e s t  i n t e r e s t  o f  o u r  b u s i n e s s  c o m m u n i t y .

H B  2 1 0 ,  S u p p o r t e d  b y  U l m e r ,  o p p o s e d  b y  H u d s o n ,  w o u l d  

v i r t u a l l y  s t o p  a n y  d e v e l o p m e n t  b y  t h e  p r i v a t e  

s e c t o r  t h a t  u s e s  s t r e a m s  f o r  a  w a t e r  s o u r c e .

H B  4 0 9 ,  S p o n s o r e d  b y  U l m e r ,  o p p o s e d  b y  H u d s o n ,  c o n t r a r y  t o  

w h a t  y o u  m a y  h a v e  h e a r d ,  t h i s  i s  n o t  " O i l  S p i l l "

l e g i s l a t i o n ,  a n d  i t  w o u l d  i m p a c t  Y O U R  b u s i n e s s .

H B  5 5 3 ,  S p o n s o r e d  b y  U l m e r ,  o p p o s e d  b y  H u d s o n ,  w o u l d  g i v e  

t h e  p r i v a t e  c i t i z e n  t h e  r i g h t  t o  s u e  c o m p a n i e s  

d i r e c t l y  o n  e n v i r o n m e n t a l  i s s u e s .

I N  H B  4 0 9 ,  T H E  H O U S E  F I N A N C E  C o m m i t t e e  h a s  m a d e  s u b s t a n t i a l

i m p r o v e m e n t s  t o  t h e  o r i g i n a l  b i l l ,  b u t  t h e  f a c t  i s  t h a t

a n y o n e  i n  b u s i n e s s  t h a t  h a s  t o  b e  c o n c e r n e d  w i t h  w a s t e w a t e r  

o r  e m i s s i o n s  f r o m  t h e i r  f a c i l i t y ,  ( u n d e r  c u r r e n t  

i n t e r p r e t a t i o n ,  E V E R Y O N E ,  f a l l s  i n t o  t h i s  c a t e g o r y ) ,  c o u l d  b e  

i m p a c t e d  b y  a t  L E A S T  t w o  p r o b l e m s  t h a t  e x i s t  w i t h  t h e  c u r r e n t  

b i l l :  O n e  o f  w h i c h  i s  t h e  f o l l o w i n g  i n t e r p r T e t a t i o n :

T h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  ( D E C ) ,  i n  

s e l e c t  s i t u a t i o n s ,  w o u l d  h a v e  t h e  a u t h o r i t y  t o  d e m a n d  

i m m e d i a t e  a c c e s s  a n d  i n s p e c t i o n  o f  y o u r  p l a c e  o f  b u s i n e s s  

w i t h o u t  a  s e a r c h  w a r r a n t ,  i f  t h e y  E V E N  S U S P E C T  t h a t  y o u  a r e  

i n  v i o l a t i o n  o f  a n y  a s p e c t  o f  t h e  l a w .  Y o u  w o u l d  b e  s u b j e c t  

t o  a  $ 1 5 , 0 0 0  p e r  d a y  f i n e  ( w i t h o u t  l i m i t ) .  I t  h a s  b e e n  

l a b e l e d  b y  s o m e  m e m b e r s  o f  t h e  l o b b y  b o d y  a s  t h e  " G e s t a p o "  

b i l l  a n d  i t  a p p e a r s  t o  c e r t a i n l y  o p e n  t h e  d o o r  f o r  " w i t c h  

h u n t s " .

I F  Y O U  C O U P L E  H B 5 5 8  A N D  H B 4 0 9  t o g e t h e r ,  y o u  c o u l d  b e  u n d e r  

a t t a c k  b y  A N Y  c i t i z e n  t h a t  w i s h e s  t o  f i l e  s u i t  a g a i n s t  y o u r  

b u s i n e s s ,  ( a n d  y o u  k n o w  h o w  e x p e n s i v e  i t  i s  t o  d e f e n d  

y o u r s e l f  i n  a  c o u r t  o f  l a w ) ,  i f  t h e  c i t i z e n  f e e l s  t h a t  t h e  

S t a t e  h a s n ’t a d e q u a t e l y  P R O T E C T E D  T H E I R  I N T E R E S T S  b y  

e x e r c i s i n g  i t s  a u t h o r i t y  t o  r e g u l a t e ,  f i n e ,  e t c .  y o u .

T H E  J U N E A U  C H A M B E R  O F  C O M M E R C E  A S K ' S  T H A T  Y O U  R E S P O N D  T O  

T H E S E  I S S U E S  B Y  R E G I S T E R I N G  Y O U R  V I E W  T H R O U G H  T H E  P H O N E  

N U M B E R  N O T E D  A B O V E ,  A N D  E X P R E S S  Y O U R  V I E W .  I F  Y O U  D O N ’T  T A K E  

T H E  T I M E  T O  T E L L  T H E  L E G I S L A T O R ’S  W H A T  Y O U  W A N T ,  Y O U  L O S E  !!

GREATER
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RE:  HB409 ( A u t h o r i t y  o f  DEC) /

D e a r  S e n a t o r  F a h r e n k a m p :The B o a rd  o f  t h e  N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  f e e l s  t h a t  HB 4 0 9 .  w h i c h  g i v e s  DEC t h e  n e c e s s a r y  t e e t h  t o  e n f o r c e  e n v i r o n ­m e n t a l  r e g u l a t i o n s ,  i s  a s i g n i f i c a n t  p i e c e  o f  p u b l i c - i n t e r e s t  l e g i s l a t i o n .T h i s  i s  a b i l l  t h a t  t h e  o i l  i n d u s t r y  i t s e l f  h a s  n e c e s s i t a t e d .  A l y e s k a ’ s a t t e m p t s  t o  t h w a r t  and h i n d e r  D E C ’ S l e g i t i m a t e  i n s p e c ­t i o n s  o f  t h e  V a l d e z  P i p e l i n e  T e r m i n a l  h a v e  c r e a t e d  a  s i t u a t i o n  w h i c h  mus t  be c o r r e c t e d  i f  DEC i s  t o  f u l f i l l  i t s  m a n d a t e  o f  e n v i r o n m e n t a l  o v e r s i g h t  a nd p r o t e c t i o n .  B e y o n d  t h a t ,  h o w e v e r ,  we b e l i e v e  t h a t  t h e  b i l l  i s  f u n d a m e n t a l l y  so u n d  p u b l i c - i n t e r e s t  p o l i c y ,  p r o v i d i n g  t h e  s t a t e ’ s e n v i r o n m e n t a l  a g e n c y  w i t h  t h e  a u t h o r i t y  i t  n e e d s  t o  c a r r y  o u t  i t s  r e s p o s i b i 1 1 t i e s .The b i l l ,  a s  y o u  know,  w o u l d  s t r e n g t h e n  DEC i n  t h r e e  c r i t i c a l  a r e a s :1.  I t  w o u l d  g i v e  DEC a u t h o r i t y  t o  i n s p e c t ,  w i t h o u t  h i n d r a n c e ,  m a j o r  p u b l i c  f a c i l i t i e s2 .  I t  p r o v i d e s  f o r  a s s e s s m e n t  o f  a d m i n i s t r a t i v e  p e n a l t i e s  s u f f i c i e n t  t o  d e t e r  m a j o r  v i o l a t o r s  ( u p  t o  $ 2 5 , 0 0 0  p e r  d a y. p e r  v i o l a t i o n )  b u t  w i t h  a n  a p p e a l  p r o c e s s  t h a t  s a f e g u a r d s  t h e  r i g h t s  o f  a l l3 .  I t  e l i m i n a t e s  t h e  " p r e - e n f o r c e m e n t  r e v i e w "  o f  DEC c o m p l i a n c e  o r d e r s  ( j u d i c i a l  r e v i e w  r e m a i n s  i n t a c t )  w h i c h  v i o l a t o r s  h a v e  u s e d  a s  a s t a l l i n g  t a c t i c  t o  d e l a y  o r  a v o i d  c o m p l i a n c e  w i t h  e n v i r o n m e n t a l  r e g u l a t i o n s .4 .  I t  a l l o w s  DEC t o  c a l l  f o r  a n  e n v i r o n m e n t a l  a u d i t . "
Some c o n c e r n  h a s  b e e n  e x p r e s s e d  by r u r a l  l e g i s l a t o r s  a b o u t  t h e  a d m i n i s t r a t i v e  p e n a l t i e s  s e c t i o n  o f  HB 4 0 9 ,  a nd (we u n d e r s t a n d )  t h e r e  i s  a l s o  a  more d i f f u s e  c o n c e r n  t h a t  t h e  b i l l  c o n f e r s  g e n e i—



'

"Ad: ! i y ; ' ^ o  much power on DEC.  I h e  N o r t h e r n  C e n t e r  c o n s i d e r s  t h e s eo b j e c t i o n s  t o  be u n f o u n d e d :
1.  Th e  i n t e n t  l a n g u a g e  c l e a r l y  s u g g e s t s  ( p a g e  2 .  l i n e s  2 3 - 2 7 )  t h a t  t h e  p e n a l t i e s  a r e  a i m e d  a t  e g r e g i o u s ,  p e r s i s t e n t  v i o l a ­t o r s — n o t  a t  v i l l a g e s  who s e  l a n d f i l l s  a r e  i n  v i o l a t i o n .  I ff i n e s  a r e  deeme d n e c e s s a r y  t o  c o r r e c t  a  s i t u a t i o n ,  t h e  powert o  l e v y  them i s  r e s e r v e d  t o  t h e  c o m m i s s i o n e r .
2. Th e  a p p e a l s  p r o c e s s  i n  t h e  b i l l  c a r e f u l l y  s t r i k e s  a f a i r  b a l a n c e  b e t w e e n  t h e  p u b l i c ' s  i n t e r e s t  i n  e n v i r o n m e n t a lp r o t e c t i o n  a nd t h e  a l l e g e d  v i o l a t o r ' s  i n t e r e s t  i n  f a i rp r o c e s s .3 .  T w e n t y - s e v e n  o t h e r  s t a t e s  h a v e  s i g n i f i c a n t  a d m i n i s t r a t i v e  c i v i l  p e n a l t i e s  s t a t u e s ,  i n c l u d i n g  t h e  o i l - p r o d u c i n g  s t a t e s  o f  T e x a s ,  L o u i s i a n a ,  a nd O k l a h o m a ;  HB 409 r e l i e s  on t h a t  p r e c e d e n t .
The B o a r d  members  o f  t h e  N o r t h e r n  C e n t e r  u r g e  y o u r  f u l l  s u p p o r t  o f  t h i s  b i l l .
S i n c e r e l y ,
J u n e  W e i n s t o c kP r e s i d e n t ,  B o a rd  o f  D i r e c t o r s
c c ;  S e n a t o r  S t e v e  F r a n k
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T O :  A l l  M e m b e r s

H o u s e  R e s o u r c e s  C o m m i t t e e

F R O M :  R e p .  M i k e  D a v i s

D A T E :  F e b r u a r y  6 ,  1 9 9 0

R E :  C S  f o r  H B  4 0 9

H B  4 0 9  a d d r e s s e s  t h e  c r i t i c a l  n e e d  f o r  a  s t r o n g e r  r e g u l a t o r y  

p r e s e n c e  w h e n  i t  c o m e s  t o  p o l l u t i o n  v i o l a t i o n s .  I n  r e c e n t  y e a r s  t h e  

s t a t e  h a s  b e e n  p l a g u e d  b y  h u n d r e d s  o f  o i l ,  c h e m i c a l  a n d  h a z a r d o u s  

w a s t e  s p i l l s ,  m a n y  o f  w h i c h  t h e  s t a t e  h a s  b e e n  f o r c e d  t o  c l e a n  u p  

a t  i t s  o w n  e x p e n s e .  D u r i n g  m y  v i s i t s  t o  c l e a n u p  s i t e s  o n  t h e  N o r t h  

S l o p e ,  i n  t h e  I n t e r i o r  a n d  i n  P r i n c e  W i l l i a m  S o u n d ,  i t  b e c a m e  c l e a r  

t o  m e  t h a t  t o u g h e r  r u l e s  a r e  d e s p e r a t e l y  n e e d e d  i f  w e  a r e  g o i n g  t o  

k e e p  i n d u s t r y  t o  i t s  o b l i g a t i o n  t o  c l e a n  u p  p o l l u t i o n .

A f t e r  l i s t e n i n g  t o  t h e  O i l  S p i l l  C o m m i s s i o n ' s  p r e s e n t a t i o n  t o  t h e  

H o u s e  R e s o u r c e s  C o m m i t t e e ,  I  h a v e  p r o p o s e d  s e v e r a l  c h a n g e s  w h i c h  

c o m p l i m e n t  r e c o m m e n d a t i o n  # 1 3  o f  t h e  C o m m i s s i o n ' s  E x e c u t i v e  

S u m m a r y .  H B  4 0 9  w o u l d  a c c o m p l i s h  t h e  f o l l o w i n g :

1 )  A l l o w  t h e  D E C  a c c e s s  t o  i n s p e c t  r e g u l a t e d  f a c i l i t i e s  w i t h o u t  

c o n s e n t  o f  t h e  o p e r a t o r .  D E C  o f f i c i a l s  h a v e  e x p r e s s e d  f r u s t r a t i o n  

a t  b e i n g  b a r r e d  o r  d e l a y e d  f r o m  e n t e r i n g  s i t e s  i n  o r d e r  t o  m a k e  

r o u t i n e  a n d  s p e c i f i c  i n v e s t i g a t i o n s .  T h i s  p r o v i s i o n  a l l o w s  

i m m e d i a t e  e n t r y  a t  a l l  r e a s o n a b l e  t i m e s .

2 )  A l l o w  t h e  C o m m i s s i o n e r  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  t o  l e v y  

a d m i n i s t r a t i o n  p e n a l t i e s  o f  u p  t o  $ 2 5 , 0 0 0  p e r  d a y  f o r  p o l l u t i o n  

v i o l a t i o n s  a n d  p r o v i d e  f o r  a n  a p p e a l  p r o c e s s .  A d m i n i s t r a t i v e  

p e n a l t i e s  w i l l  p r o v i d e  f o r  a n  e c o n o m i c a l ,  e f f i c i e n t  a n d  c o n s i s t e n t  

s y s t e m  t o  d e a l  w i t h  p o l l u t i o n  m a t t e r s .  T h i s  i s  s i m i l a r  t o  f e d e r a l  

l a w  a n d  m a y  s o o n  b e  r e q u i r e d  b y  t h e  E P A .

3 )  A l l o w  t h e  C o m m i s s i o n e r  t o  r e q u i r e  e n v i r o n m e n t a l  a u d i t s ,  s o  t h a t  

t h e  s t a t e  a n d  i n d u s t r y  c a n  " T r o u b l e  s h o o t "  p o l l u t i o n  p r o b l e m s  

b e f o r e  t h e y  b e c o m e  u n m a n a g e a b l e .



R e p .  M i k e  D a v i s  

P a g e  T h r e e

4 )  E l i m i n a t e  " p r e - e n f o r c e m e n t  r e v i e w "  o f  c o m p l i a n c e  o r d e r s .  T o d a y ,  

i n d u s t r y  i s  a l l o w e d  t o  c h a l l e n g e  t h e  o r d e r s  b e f o r e  t h e y  g o  i n t o  

e f f e c t ,  t y i n g  t h e  h a n d s  o f  r e g u l a t o r s  a n d  d e l a y i n g  t i m e l y  s o l u t i o n  

o f  p o l l u t i o n  p r o b l e m s .  U n d e r  t h i s  c h a n g e ,  s t o p p i n g  t h e  p o l l u t i o n  

w i l l  g e t  t o p  p r i o r i t y .  C h a l l e n g e s  t o  t h e  o r d e r s  w o u l d  g e t  a  h e a r i n g  

a f t e r  c o r r e c t i o n  h a s  b e g u n .

S p e c i a l  N o t e :

C r i m i n a l  p e n a l t i e s  i n c l u d e d  i n  t h e  o r i g i n a l  H B  4 0 9  h a v e  b e e n  

r e m o v e d  i n  t h e  C S .  N e g o t i a t i o n s  a r e  u n d e r w a y  t o  i n c l u d e  t h e m  i n  H B  

3 1 5 .

I  t h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  t h i s  l e g i s l a t i o n .
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S e c t i o n  # 1 .

T h i s  s e c t i o n  r e v i s e s  t h e  D E C ' s  p r e s e n t  g e n e r a l  a c c e s s  a u t h o r i t y  t o  

i n c l u d e  t h e  r i g h t  t o  c o p y  r e c o r d s .  T h i s  s e c t i o n  a l s o  c l a r i f i e s  t h e  

p r e s e n t  a c c e s s  p r o v i s i o n s 1 s c o p e .  N o t e  t h a t  i t  c o n t i n u e s  t h e  

p r e s e n t  s e c t i o n s  r e q u i r e m e n t  t h a t  t h e  D E C  o b t a i n  c o n s e n t  f o r  a c c e s s  

f r o m  t h e  o w n e r  o f  o c c u p i e r  o f  t h e  p r e m i s e s .

S e c t i o n  # 2 .

A l l o w s  t h e  D E C  a c c e s s  t o  " p e r v a s i v e l y  r e g u l a t e d  f a c i l i t i e s "  t o  

i n v e s t i g a t e  s u s p e c t e d  s o u r c e s  o f  p o l l u t i o n  w i t h o u t  t h e  o w n e r s  

c o n s e n t .  A l t h o u g h  a c c e s s  t o  f a c i l i t i e s  i s  r e q u i r e d  u n d e r  m o s t  

p e r m i t s  i s s u e d  b y  t h e  s t a t e ,  a g e n c i e s  h a v e  w o u n d  u p  i n  c o u r t  o v e r  

t h e  p a r t i c u l a r s  o f  w h e n  a n d  w h e r e  o f f i c i a l s  c a n  i n v e s t i g a t e .  T h e s e  

c o u r t  d e l a y s  h a v e  h a d  t h e  e f f e c t  o f  l i m i t i n g  t h e  s t a t e s  a b i l i t y  t o  

e n f o r c e  p o l l u t i o n  l a w s .  C o n s t i t u t i o n a l  l a w  p r o v i d e s  t h a t  a  

l e s s e n e d  e x p e c t a t i o n  o f  p r i v a c y  e x i s t s  f o r  p e r v a s i v e l y  r e g u l a t e d  

f a c i l i t i e s  a n d  a c t i v i t i e s .  A  " p e r v a s i v e l y  r e g u l a t e d  f a c i l i t y "  i s  

d e f i n e d  a s  a  f a c i l i t y  w h e r e  t h e  o p e r a t i o n s  a f f e c t  a  s i g n i f i c a n t  

p u b l i c  i n t e r e s t  a n d  a r e  c o m p r e h e n s i v e l y  r e g u l a t e d  b y  t h e  D E C .

S e c t i o n  # 3 .

A r e  h o u s e k e e p i n g  m e a s u r e s .

S e c t i o n  # 4 .

E s t a b l i s h e s  a  n e w  s e c t i o n  c r e a t i n g  a n  a d m i n i s t r a t i v e  p e n a l t i e s  

p r o c e d u r e  f o r  v i o l a t i o n  o f  D E C ' S  s t a t u t e s ,  r e g u l a t i o n s  o r d e r s  o r  

p e r m i t s .  T h e  a m o u n t  m a y  n o t  e x c e e d  $ 2 5 , 0 0 0  p e r  d a y  f o r  e a c h  

v i o l a t i o n .  C u r r e n t  p r o c e d u r e s  f o r  a d d r e s s i n g  v i o l a t o r s  a r e  l o n g ,  

c u m b e r s o m e  a n d  e x p e n s i v e  p r o c e s s  t h a t  h a m p e r  t h e  s t a t e ' s  a b i l i t y  

t o  d e a l  w i t h  p o l l u t i o n  p r o b l e m s .  T h i s  s e c t i o n  e s t a b l i s h e s  a n  

a d m i n i s t r a t i v e  r e v i e w  p r o c e s s ,  s e p a r a t e  f r o m  t h e  c o u r t s ,  t h a t  

s t r e a m l i n e s  t h e  p r o c e s s  o f  a d j u d i c a t i n g  t h e s e  c l a i m s .  M a n y  s t a t e s  

a l r e a d y  h a v e  a d m i n i s t r a t i v e  p e n a l t i e s  p r o c e d u r e s .  T h e  E P A  m a y  s o o n  

r e q u i r e  s t a t e s  t o  h a v e  a  s i m i l a r  p r o c e s s  i n  p l a c e .  S e c t i o n  # 4  a l s o  

p r o v i d e s  f o r  a n  a d m i n i s t r a t i v e  h e a r i n g  a n d  j u d i c i a l  r e v i e w  o f  t h e  

p e n a l t i e s  o r d e r e d .



S e c t i o n  #5.

A l l o w s  f o r  a  c o m p l i a n c e  o r d e r  t o  b e c o m e  e f f e c t i v e  i m m e d i a t e l y  t o  

s t a r t  c l e a n u p  u p  o f  a  c o n t a m i n a t e d  s i t e  o r  t o  s t o p  a n  o n g o i n g  

p o l l u t i o n  i n c i d e n t .  P r e s e n t l y ,  i n d u s t r y  c a n  c h a l l e n g e  c o m p l i a n c e  

o r d e r s  b e f o r e  i m p l e m e n t a t i o n ,  c a u s i n g  s u b s t a n t i a l  d e l a y s ,  t o  t h e  

d e t r i m e n t  o f  t h e  e n v i r o n m e n t  a n d  p u b l i c  h e a l t h .  T h i s  s e c t i o n  a l s o  

p r o v i d e s  f o r  a n  a d m i n i s t r a t i v e  h e a r i n g  a n d  f o r  j u d i c i a l  r e v i e w  o f  

t h e  h e a r i n g  d e c i s i o n .

S e c t i o n  # 6 .

A l l o w s  t h e  C o m m i s s i o n e r  t o  r e q u i r e  e n v i r o n m e n t a l  a u d i t s  c o n d u c t e d  

b y  i n  i n d e p e n d e n t  c o n t r a c t o r .  A n  e n v i r o n m e n t a l  a u d i t  i s  a n  

o b j e c t i v e  a n d  s y s t e m a t i c  a n a l y s i s  o f  a  f a c i l i t y ' s  o p e r a t i o n s  t o  

i n s u r e  c o m p l i a n c e  w i t h  s t a t e  e n v i r o n m e n t a l  l a w s  a n d  t o  s p o t  

p o l l u t i o n  p r o b l e m s  b e f o r e  t h e y  b e c o m e  u n m a n a g e a b l e .  T h e  E P A  u s e s  

a  s i m i l a r  p r o c e s s  t h a t  h a s  b e e n  v e r y  s u c c e s s f u l .
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Original sponsor(s): Rules/Governor

IN THE HOUSE BY THE RESOURCES COMMITTET

SENATE CS FOR HOUSE BILL NO. 424 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to the Anchor River and Fritz Creek

Critical Habitat Area management plan; and providing 

for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.20.605(d) is amended to read:

(d) A management plan for the Anchor River and Fritz Creek 

Critical Habitat Area shall be adopted and may be revised [COMPLETED 

BY JULY 1, 1989,] by the Department of Fish and Game in consultation 

with the Department of Natural Resources under the Administrative 

Procedure Act (AS 44.62) [AND THE MANAGEMENT PLAN SHALL BE SUBMITTED 

TO THE LEGISLATURE FOR REVIEW. THE MANAGEMENT PLAN SHALL TAKE EFFECT 

WHEN APPROVED BY ACT OF THE LEGISLATURE]. The management plan shall 

reflect the concurrence of the Kenai Peninsula Borough as it applies 

to land committed by the borough to the Anchor River and Fritz Creek 

Critical Habitat Area.

* Sec. 2. AS 16.20.605 is amended by adding new subsections to read:

(e) The department shall establish a citizens' advisory commit­

tee to work with the department and advise on implementation and 

revisions of the management plan for the Anchor River and Fritz Creek 

Critical Habitat Area.

(f) Appointments to the citizens' advisory committee shall be 

recommended by the Kenai Peninsula Borough and shall include represen­

tatives from

(1) industry and commercial users;

- 1 - SCS HB 4 2 4 (Res)
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(2) hunters, trappers, fishermen, cabin owners, and recrea­

tional users; and

(3) officials representing the Kenai Peninsula Borough.

* Sec. 3. The management plan for the Anchor River and Fritz Creek 

Critical Habitat Area adopted by the Department of Fish and Game dated June 

1989 is approved.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

SCS HB 4 2 4 ( R e s ) - 2 -
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IN THE HOUSE BY THE RESOURCES COMMITTEE

SENATE CS FOR HOUSE BILL NO. 424 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to the Anchor River and Fritz Creek

Critical Habitat Area management plan; and providing 

for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.20.605(d) is amended to read:

(d) A management plan for the Anchor River and Fritz Creek 

Critical Habitat Area shall be adopted and may be revised [COMPLETED 

BY JULY 1, 1989,] by the Department of Fish and Game in consultation 

with the Department of Natural Resources under the Administrative 

Procedure Act (AS 44.62) [AND THE MANAGEMENT PLAN SHALL BE SUBMITTED 

TO THE LEGISLATURE FOR REVIEW. THE MANAGEMENT PLAN SHALL TAKE EFFECT 

WHEN APPROVED BY ACT OF THE LEGISLATURE] . The management plan shall 

reflect the concurrence of the Kenai Peninsula Borough as it applies 

to land committed by the borough to the Anchor River and Fritz Creek 

Critical Habitat Area.

* Sec.. 2. AS 16.20.605 is amended by adding new subsections to read:

(e) The department shall establish a citizens' advisory commit­

tee to work with the department and advise on implementation and 

revisions of the management plan for the Anchor River and Fritz Creek 

Critical Habitat Area.

(f) Appointments to the citizens' advisory comnuLLLee snaii oe 

recommended by the Kenai Peninsula Borough^and shall include represen­

tatives from

(1) industry and commercial users;

-1- SCS HB 4 2 4 (Res)
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(2) hunters, trappers, fishermen, cabin owners, and recrea­

tional users; and

(3) officials representing the Kenai Peninsula B o r o u g h A ^ ^

* Sec. 3. The management plan for the Anchor River and Fritz Creek 

Critical Habitat Area adopted by the Department of Fish and Game dated June 

1989 is approved.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

SCS HB 4 2 4 ( R e s ) - 2 -
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t h e  A n c h o r  R i v e r / F r i t z  C r e e k  C r i t i c a l  H a b i t a t  A r e a  M a n a g e m e n t  

P l a n  s h a l l  a l l o w  h i s t o r i c a l ,  t r a d i t i o n a l  a n d  p u b l i c  u s e s ,  

i n c l u d i n g  h u n t i n g ,  f i s h i n g ,  t r a p p i n g ,  s u b s i s t e n c e  a c t i v i t i e s ,  

p h o t o g r a p h y ,  h i k i n g ,  m o t o r i z e d  a n d  n o n - m o t o r i z e d  p u b l i c  

a c c e s s ,  t r e e  r e m o v a l ,  t i m b e r  h a r v e s t i n g ,  a n d  g r a z i n g  t o  t h e  

e x t e n t  t h e  a c t i v i t i e s  a r e  c o m p a t i b l e  w i t h  t h e  g o a l s  o f  t h e  

c r i t i c a l  h a b i t a t  a r e a .
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A C K N O W L E D G E M E N T S

T h e  A n c h o r  R i v e r / F r i t z  C r e e k  C r i t i c a l  H a b i t a t  A r e a  w a s  f i r s t  

p r o p o s e d  b y  t h e  K e n a i  P e n i n s u l a  C r i t i c a l  H a b i t a t  T a s k  F o r c e ,  

a  g r o u p  o f  c i t i z e n s  c o n c e r n e d  a b o u t  t h e  p r o t e c t i o n  o f  t h i s  

i m p o r t a n t  a r e a .  I t  i s  l a r g e l y  t h r o u g h  t h e i r  s u p p o r t  a n d  t h e  

s u p p o r t  o f  t h e  c i t i z e n s  o f  H o m e r  t h a t  t h e  A n c h o r  R i v e r / F r i t z  

C r e e k  C r i t i c a l  H a b i t a t  A r e a  w a s  e s t a b l i s h e d  i n  1 9 8 5 .

T h e  A n c h o r  R i v e r / F r i t z  C r e e k  C r i t i c a l  H a b i t a t  A r e a  

M a n a g e m e n t  P l a n  w a s  p r e p a r e d  b y  a  m u l t i - a g e n c y  p l a n n i n g  t e a m  

l e a d  b y  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  ( A D F & G )  . P l a n n i n g  

t e a m  r e p r e s e n t a t i v e s  a r e  a s  f o l l o w s :

Debra Clausen 
John Matthews 
Dave Holdermann 
Dave Watsjold 
Sandra Cosentino 
Tim Rumfelt 
flank Hosking 
Kevin Fanner 
Susan Regan 
Tom Arminski

A D F & G ,  H a b i t a t  D i v i s i o n

A D F & G ,  W i l d l i f e  C o n s e r v a t i o n  D i v i s i o n

A D F & G ,  W i l d l i f e  C o n s e r v a t i o n  D i v i s i o n

A D F & G ,  S p o r t  F i s h  D i v i s i o n

D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s

D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n

U . S .  F i s h  a n d  W i l d l i f e  S e r v i c e

K e n a i  P e n i n s u l a  B o r o u g h

C i t y  o f  H o m e r

A l a s k a  P o w e r  A u t h o r i t y

O t h e r  A D F & G  s t a f f  h a v e  c o n t r i b u t e d  s i g n i f i c a n t  t i m e  a n d  

e x p e r t i s e  i n  d e v e l o p i n g  t h i s  p l a n  i n c l u d i n g  L a n c e  T r a s k y  a n d  

S t e v e  A l b e r t  o f  H a b i t a t  D i v i s i o n ,  T o m  S c h r o e d e r  o f  

C o m m e r c i a l  F i s h e r i e s  D i v i s i o n ,  a n d  J o h n  W e s t l u n d  o f  W i l d l i f e  

C o n s e r v a t i o n  D i v i s i o n .  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  

s t a f f  H e l e n  N i e n h u e s e r ,  D i v i s i o n  o f  L a n d  a n d  W a t e r  

M a n a g e m e n t ;  W a d e  W a h r e n b r o c k ,  D i v i s i o n  o f  F o r e s t r y ;  M i t c h  

H e n n i n g ,  D i v i s i o n  o f  M i n i n g ;  B o n n i e  F r i e d m a n ,  D i v i s i o n  o f  

A g r i c u l t u r e ;  a n d  L e i l a  W e i s s ,  D i v i s i o n  o f  O i l  a n d  G a s  a l s o  

d e s e r v e  w  r e c o g n i t i o n  f o r  t h e i r  c o n t r i b u t i o n s  i n  t h e  

d e v e l o p m e n t  o f  t h i s  p l a n .

T h e  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e  o p e r a t e s  a l l  o f  i t s  

p u b l i c  p r o g r a m s  a n d  a c t i v i t i e s  f r e e  f r o m  d i s c r i m i n a t i o n  o n  

t h e  b a s i s  o f  r a c e ,  r e l i g i o n ,  c o l o r ,  n a t i o n a l  o r i g i n ,  a g e ,  

s e x ,  o r  h a n d i c a p .  B e c a u s e  t h e  d e p a r t m e n t  r e c e i v e s  f e d e r a l  

f u n d i n g ,  a n y  p e r s o n  w h o  b e l i e v e s  h e  o r  s h e  h a s  b e e n  

d i s c r i m i n a t e d  a g a i n s t  s h o u l d  w r i t e  t o :  0 E 0 ,  U . S .  D e p a r t m e n t  

o f  t h e  I n t e r i o r ,  W a s h i n g t o n ,  D . C .  2 0 2 4 0 .



I N T R O D U C T I O N

A n c h o r  R i v e r / F r i t z  C r e e k  C r i t i c a l  H a b i t a t  A r e a ,  l o c a t e d  i n  

t h e  s o u t h e r n  K e n a i  P e n i n s u l a  n o r t h  o f  H o m e r ,  i n c l u d e s  1 9 , 0 0 0  

a c r e s  o f  r i v e r  b o t t o m s ,  m u s k e g s ,  u p l a n d  s p r u c e  f o r e s t s  a n d  

s u b a l p i n e  m e a d o w s  i n  t h e  u p p e r  p o r t i o n s  o f  t h e  S o u t h  F o r k  

A n c h o r  R i v e r  a n d  F r i t z  C r e e k  d r a i n a g e s .  T h e  c r i t i c a l  

h a b i t a t  a r e a  w a s  e s t a b l i s h e d  b y  t h e  A l a s k a  L e g i s l a t u r e  i n  

1 9 8 5  f o r  t h e  p u r p o s e  o f  p r o t e c t i n g  n a t u r a l  h a b i t a t  c r i t i c a l  

t o  t h e  p e r p e t u a t i o n  o f  f i s h  a n d  w i l d l i f e ,  e s p e c i a l l y  m o o s e .  

T h e  c r i t i c a l  h a b i t a t  a r e a  c o n t a i n s  p o r t i o n s  o f  t w o  o f  t h e  

m o s t  i m p o r t a n t  m o o s e  r a n g e s  o n  t h e  s o u t h e r n  K e n a i  P e n i n s u l a .

T h e  p u r p o s e  o f  t h e  A n c h o r  R i v e r / F r i t z  C r e e k  C r i t i c a l  H a b i t a t  

A r e a  M a n a g e m e n t  P l a n  i s  t o  p r o v i d e  c o n s i s t e n t  l o n g - r a n g e  

g u i d a n c e  t o  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  i n  m a n a g i n g  t h e  

c r i t i c a l  h a b i t a t  a r e a .

A  v a r i e t y  o f  c o m m e r c i a l  a n d  r e c r e a t i o n a l  a c t i v i t i e s  h a v e  

o c c u r r e d  i n  o r  b e e n  p r o p o s e d  f o r  t h e  c r i t i c a l  h a b i t a t  a r e a .  

I n  o r d e r  t o  e v a l u a t e  t h e  c o m p a t i b i l i t y  o f  t h e s e  a c t i v i t i e s  

w i t h  t h e  p r o t e c t i o n  o f  f i s h  a n d  w i l d l i f e ,  t h e i r  h a b i t a t s ,  

a n d  p u b l i c  u s e  o f  t h e  c r i t i c a l  h a b i t a t  a r e a ,  t h e  D e p a r t m e n t  

o f  F i s h  a n d  G a m e  h a s  u n d e r t a k e n  t h i s  c o m p r e h e n s i v e  c r i t i c a l  

h a b i t a t  a r e a  m a n a g e m e n t  p l a n n i n g  p r o c e s s .

T h e  p l a n  p r e s e n t s  m a n a g e m e n t  g o a l s  f o r  t h e  c r i t i c a l  h a b i t a t  

a r e a  a n d  i t s  r e s o u r c e s  a n d  i d e n t i f i e s  p o l i c i e s  t o  b e  u s e d  i n  

d e t e r m i n i n g  w h e t h e r  p r o p o s e d  a c t i v i t i e s  a r e  c o m p a t i b l e  w i t h  

t h e  p r o t e c t i o n  o f  f i s h  a n d  w i l d l i f e ,  t h e i r  h a b i t a t s ,  a n d  

p u b l i c  u s e  o f  t h e  a r e a .  T h e  p l a n  w i l l  g u i d e  m a n a g e m e n t  o f  

t h e  c r i t i c a l  h a b i t a t  a r e a  f o r  t h e  n e x t  t e n  y e a r s  a n d  w i l l  b e  

r e v i e w e d  a f t e r  f i v e  y e a r s  f o r  n e c e s s a r y  u p d a t e s  o r

a m e n d m e n t s .  T h e  p l a n  a f f e c t s  s t a t e  l a n d s  o n l y .  P r i v a t e

l a n d s  w i t h i n  t h e  b o u n d a r i e s  o f  t h e  a r e a  i r e  n o t  s u b j e c t  t o

c r i t i c a l  h a b i t a t  a r e a  a u t h o r i t y .  H a r v e s t  r e g u l a t i o n s  f o r

f i s h  a n d  w i l d l i f e  p o p u l a t i o n s  a r e  n o t  a d d r e s s e d  b y  t h i s  

p l a n .

T h i s  d o c u m e n t  i s  t h e  r e s u l t  o f  a  p u b l i c  p l a n n i n g  p r o c e s s  l e d  

b y  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e .  I t  w a s  d e v e l o p e d  b y  a  

p l a n n i n g  t e a m  r e p r e s e n t e d  b y  t h e  f o l l o w i n g  s t a t e ,  f e d e r a l ,  

a n d  m u n i c i p a l  a g e n c i e s :  t h e  A l a s k a  D e p a r t m e n t s  o f  F i s h  a n d

G a m e ,  N a t u r a l  R e s o u r c e s ,  a n d  E n v i r o n m e n t a l  C o n s e r v a t i o n ;  t h e  

A l a s k a  P o w e r  A u t h o r i t y ;  K e n a i  P e n i n s u l a  B o r o u g h ;  C i t y  o f  

H o m e r ;  a n d  t h e  U n i t e d  S t a t e s  F i s h  a n d  W i l d l i f e  S e r v i c e .  A t  

t h e  o u t s e t  a  p u b l i c  m e e t i n g  w a s  h e l d  i n  H o m e r  t o  e x p l a i n  

t h e  p l a n n i n g  p r o c e s s  a n d  s o l i c i t  c i t i z e n s '  i s s u e s ,  

i n t e r e s t s ,  a n d  c o n c e r n s  f o r  t h e  c r i t i c a l  h a b i t a t  a r e a .  

P u b l i c  i n p u t  f r o m  t h i s  m e e t i n g  w a s  u s e d  b y  t h e  p l a n n i n g  t e a m  

t o  f o r m u l a t e  a  l i s t  o f  i s s u e s  t o  b e  a d d r e s s e d  i n  t h e  p l a n .  

A t  t h e  s a m e  t i m e  r e s o u r c e  i n f o r m a t i o n  o n  t h e  c r i t i c a l  

h a b i t a t  a r e a ' s  f i s h  a n d  w i l d l i f e  p o p u l a t i o n s  a n d  t h e i r  

h a b i t a t s ,  o t h e r  n a t u r a l  r e s o u r c e s ,  e x i s t i n g  l a n d  u s e  a n d  

l a n d  o w n e r s h i p  w a s  b e i n g  c o l l e c t e d  a n d  s y n t h e s i z e d .  T h i s
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1 i n f o r m a t i o n ,  p r e s e n t e d  i n  b o t h  m a p  a n d  n a r r a t i v e  f o r m

j c o m p r i s e s  t h e  p l a n ' s  R e s o u r c e  I n v e n t o r y .

1 M a n a g e m e n t  g o a l s  a n d  p o l i c i e s  f o r  t h e  c r i t i c a l  h a b i t a t  a r e a

w e r e  d e v e l o p e d  b y  t h e  p l a n n i n g  t e a m  t o  a d d r e s s  t h e  

i d e n t i f i e d  i s s u e s .  A l l  p o l i c i e s  w e r e  d e v e l o p e d  w i t h  

c o n s i d e r a t i o n  o f  t h e i r  a b i l i t y  t o  m e e t  t h e  f o r m u l a t e d  

m a n a g e m e n t  g o a l s .  I n  s o m e  c a s e s  a l t e r n a t i v e  p o l i c i e s  w e r e  

d e v e l o p e d .  E a c h  a l t e r n a t i v e  p o l i c y  w a s  a n a l y z e d  a c c o r d i n g  

t o  i t s  a b i l i t y  t o  m e e t  t h e  m a n a g e m e n t  g o a l s .

T h e  d r a f t  p l a n  w e n t  o u t  f o r  p u b l i c  r e v i e w .  B a s e d  o n  

c o m m e n t s  r e c e i v e d  d u r i n g  t h e  p u b l i c  r e v i e w  p r o c e s s , t h e  

f i n a l  p l a n  w a s  p r e p a r e d .  T h e  p l a n  i s  n o w  b e i n g  s e n t  t o  t h e  

l e g i s l a t u r e  f o r  a p p r o v a l  a s  d i r e c t e d  i n  A S  1 6 . 2 0 . 6 0 5 ( d ) .  

F i n a l l y ,  t h e  C o m m i s s i o n e r  o f  F i s h  a n d  G a m e  w i l l  a d o p t  t h e  

p l a n  f o r  u s e  b y  t h e  d e p a r t m e n t  i n  m a n a g i n g  t h e  c r i t i c a l  

h a b i t a t  a r e a .  A t  t h a t  p o i n t ,  t h e  p l a n  c a n  b e  i m p l e m e n t e d  b y  

t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e .

F u t u r e  l a n d  u s e  a c t i v i t i e s  w i t h i n  t h e  c r i t i c a l  h a b i t a t  a r e a ,  

i n c l u d i n g  t h o s e  p r o p o s e d  b y  t h e  s t a t e ,  w i l l  b e  a p p r o v e d ,  

c o n d i t i o n e d ,  o r  d e n i e d  o n  t h e  b a s i s  o f  t h e i r  c o n s i s t e n c y  

w i t h  t h e  g o a l s  a n d  p o l i c i e s  p r o v i d e d  i n  t h i s  p l a n  a s  w e l l  a s  

s t a t e  l a w s  a n d  r e g u l a t i o n s , ,  A  S p e c i a l  A r e a s  P e r m i t  i s  

r e q u i r e d  f o r  a n y  h a b i t a t  a l t e r i n g  w o r k ,  i n c l u d i n g  a n y  

c o n s t r u c t i o n  a c t i v i t y ,  i n  a  d e s i g n a t e d  C r i t i c a l  H a b i t a t  A r e a  

( 5  A A C  9 5 ) .  A  S p e c i a l  A r e a s  P e r m i t  a p p l i c a t i o n  f o r m  c a n  b e  

o b t a i n e d  f r o m  a n y  D e p a r t m e n t  o f  F i s h  a n d  G a m e  o f f i c e  a n d  

s h o u l d  b e  s u b m i t t e d  t o  t h e  H a b i t a t  D i v i s i o n  R e g i o n a l  O f f i c e  

i n  A n c h o r a g e .

F u t u r e  m a n a g e m e n t  a c t i v i t i e s  o f  t h e  D e p a r t m e n t  o f  F i s h  a n d  

G a m e  i n  t h e  c r i t i c a l  h a b i t a t  a r e a  w i l l  a l s o  b e  d i r e c t e d  b y  

t h i s  p l a n .  R e s e a r c h  p r o g r a m s ,  p u b l i c  u s e  f a c i l i t i e s  a n d  

o t h e r  d e p a r t m e n t  p r o j e c t s  w i l l  b e  c o n s i s t e n t  w i t h  t h e  g o a l s  

a n d  p o l i c i e s  p r e s e n t e d  i n  t h i s  p l a n .

O t h e r  s t a t e ,  f e d e r a l ,  a n d  l o c a l  a g e n c i e s  h a v e  m a n a g e m e n t  

* r e s p o n s i b i l i t i e s  o n  c r i t i c a l  h a b i t a t  a r e a  l a n d s  a s  w e l l .

A n y  u s e ,  l e a s e  o r  d i s p o s a l  o f  r e s o u r c e s  o n  s t a t e  l a n d  i n  t h e  

c r i t i c a l  h a b i t a t  a r e a  r e q u i r e s  D e p a r t m e n t  o f  N a t u r a l  

R e s o u r c e s  a u t h o r i z a t i o n .  A c t i v i t i e s  a f f e c t i n g  a i r  o r  w a t e r  

q u a l i t y  r e q u i r e  a u t h o r i z a t i o n  f r o m  t h e  D e p a r t m e n t  o f  

E n v i r o n m e n t a l  C o n s e r v a t i o n .  T h e  U . S .  A r m y  C o r p s  o f  

E n g i n e e r s  e v a l u a t e s  a p p l i c a t i o n s  o f  t h e  D e p a r t m e n t  o f  t h e  

A r m y  ( D A )  p e r m i t s  f o r  d i s c h a r g i n g  d r e d g e d  a n d  f i l l  m a t e r i a l  

i n  w a t e r s  o f  t h e  U n i t e d  S t a t e s  i n c l u d i n g  w e t l a n d s .  V a r i o u s  

f e d e r a l  a n d  s t a t e  a g e n c i e s ,  a l o n g  w i t h  l o c a l  g o v e r n m e n t s ,  

r e v i e w  p r o p o s a l s  f o r  D A  p e r m i t s ,  p u r s u a n t  t o  t h e  F i s h  a n d  

W i l d l i f e  C o o r d i n a t i o n  A c t  ( 1 6  U S C  6 6 1 - 6 6 6 R ) . T h e  K e n a i



P e n i n s u l a  B o r o u g h  r e v i e w s  a n d  c o m m e n t s  o n  a l l  p e r m i t  

p r o p o s a l s  w i t h i n  t h e  c o a s t a l  z o n e ,  i n c l u d i n g  t h e  A n c h o r  

R i v e r / F r i t z  C r e e k  C r i t i c a l  H a b i t a t  A r e a .

T h i s  p l a n  w i l l  b e  f o r m a l l y  r e v i e w e d  a n d ,  i f  a p p r o p r i a t e ,  

u p d a t e d  e v e r y  t e n  y e a r s .  P u b l i c  p a r t i c i p a t i o n  w i l l  b e  

s o l i c i t e d  d u r i n g  t h e  u p d a t e  p r o c e s s .



A n c h o r  R i v e r  F r i t z  C r e e k  C r i t i c a l  H a b i t a t  A r e a

M a n a g e m e n t  P l a n

0 O n  t h e  i n i t i a t i v e  o f  l o c a l  c i t i z e n s  a n d  a  g r a s s  r o o t s  

e f f o r t ,  t h e  A n c h o r  R i v e r  F r i t z  C r e e k  C r i t i c a l  H a b i t a t  A r e a  

w a s  e s t a b l i s h e d  i n  1 9 8 5  t o  p r o t e c t  a n d  p r e s e r v e  h a b i t a t  a n d  

f i s h  a n d  w i l d l i f e  p o p u l a t i o n s ,  e s p e c i a l l y  m o o s e .

0 T h e  s t a t u t e  c r e a t i n g  t h e  c r i t i c a l  h a b i t a t  a r e a  d i r e c t e d  

t h a t  a  m a n a g e m e n t  p l a n  b e  p r e p a r e d .  T h e  p u r p o s e  o f  t h e  p l a n  

i s  t o  p r o v i d e  c o n s i s t e n t ,  l o n g  r a n g e  d i r e c t i o n  i n  m a n a g i n g  

t h e  c r i t i c a l  h a b i t a t  a r e a .

° T h e  p l a n n i n g  p r o c e s s  b e g a n  w i t h  a  p u b l i c  m e e t i n g  h e l d  i n  

D e c e m b e r ,  1 9 8 7  t o  i d e n t i f y  t h e  i s s u e s  t h a t  s h o u l d  b e  

a d d r e s s e d  i n  t h e  p l a n .

0 D e p a r t m e n t  s t a f f  p r e p a r e d  a  r e s o u r c e  i n v e n t o r y  o f  f i s h  

a n d  w i l d l i f e  a n d  t h e i r  h a b i t a t s ;  p u b l i c  a c c e s s ;  l a n d  u s e ;  

a n d  l a n d  o w n e r s h i p .

0 T h e  p l a n n i n g  t e a m  c o m p o s e d  o f  s t a t e ,  f e d e r a l  a n d  l o c a l  

a g e n c y  r e p r e s e n t a t i v e s  w i t h  a u t h o r i t y  o n  c r i t i c a l  h a b i t a t  

a r e a  l a n d s  d e v e l o p e d  t h e  d r a f t  m a n a g e m e n t  p l a n  b a s e d  o n  t h e  

i s s u e d  i d e n t i f i e d  a t  t h e  p u b l i c  m e e t i n g ,  c r i t i c a l  h a b i t a t  

a r e a  r e s o u r c e  v a l u e s ,  t h e  p u r p o s e  f o r  w h i c h  t h e  c r i t i c a l  

h a b i t a t  a r e a  w a s  e s t a b l i s h e d  a n d  o t h e r  g u i d a n c e  p r o v i d e d  i n  

l a w .

° T h e  d r a f t  m a n a g e m e n t  p l a n  w a s  s e n t  o u t  f o r  p u b l i c  r e v i e w

a n d  a  p u b l i c  h e a r i n g  w a s  h e l d  t o  s o l i c i t  c o m m e n t s .

0 T h e  f i n a l  p l a n  w a s  p r e p a r e d  b a s e d  o n  c o m m e n t s  r e c e i v e d  

d u r i n g  t h e  p u b l i c  r e v i e w  p e r i o d .

0 T h e  p l a n  d o e s  n o t  a d d r e s s  h a r v e s t  r e g u l a t i o n s ,  w h i c h  a r e  

t h e  a u t h o r i t y  o f  t h e  B o a r d s  o f  F i s h  a n d  G a m e .

° T h e  p l a n  a p p l i e s  o n l y  t o  s t a t e  l a n d s  w i t h i n  t h e  c r i t i c a l  

h a b i t a t  a r e a .  ( T h e r e  a r e  s e v e r a l  p r i v a t e  i n h o l d i n g s ) .

° T h e  m a n a g e m e n t  p l a n  i s  n o w  a w a i t i n g  i m p l e m e n t a t i o n  b y  A c t

o f  t h e  l e g i s l a t u r e ,  a s  s p e c i f i e d  i n  s t a t u t e .
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M E M O R A N D U M S T A T E  O F  A L A S K A

TO:

D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S

T h e  H o n o r a b l e  D o n  C o l l i n s w o r t h  .. date : 
C o m m i s s i o n e r

D e p a r t m e n t  o f  F i s h  a n d  G a m e  f i l e  n o :

FROM: L e n n i e  G o r s u c h  

C o m m i s s i o n e r

A u g u s t  1 5 ,  1 9 8 9

TELEPHONE: 4 6 5 - 2 4 0 0

su b jec t : A n c h o r  R i v e r / F r i t z  C r e e k

C r i t i c a l  H a b i t a t  A r e a

I n  a n  A u g u s t  2  m e m o r a n d u m ,  y o u  r e q u e s t e d  m y  f u l l  e n d o r s e m e n t  o f  

t h e  A n c h o r  R i v e r / F r i t z  C r e e k  C r i t i c a l  H a b i t a t  A r e a  M a n a g e m e n t  

P l a n .

T h e  A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  h a s  a s s i s t e d  t h e  

A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e  i n  p r e p a r i n g  t h e  A n c h o r  

R i v e r / F r i t z  C r e e k  C r i t i c a l  H a b i t a t  A r e a  M a n a g e m e n t  P l a n  a n d  d o e s  

e n d o r s e  i t s  r e c o m m e n d a t i o n s .  T h i s  p l a n  e s t a b l i s h e s  p o l i c i e s  t h a t  

w i l l  g u i d e  l a n d  u s e s  t h a t  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  

m u s t  e i t h e r  p e r m i t  o r  r e v i e w .  T h e  D e p a r t m e n t  o f  N a t u r a l  

R e s o u r c e s  w i l l  u s e  t h i s  p l a n  a s  g u i d a n c e  i n  i m p l e m e n t i n g  i t s  

a u t h o r i t i e s  u n d e r  T i t l e  3 8  o f  A l a s k a  S t a t u t e s .

W e  a p p r e c i a t e  t h e  c o o p e r a t i o n  a n d  a s s i s t a n c e  b y  y o u r  s t a f f  i n  

w o r k i n g  w i t h  u s  o n  t h i s  m a t t e r .

c c :  T o m  H a w k i n s ,  A s s i s t a n t  C o m m i s s i o n e r

G a r y  G u s t a f s o n ,  D i r e c t o r

D i v i s i o n  o f  L a n d  a n d  W a t e r  M a n a g e m e n t  

F r a n k  R u e ,  D i r e c t o r  

D i v i s i o n  o f  H a b i t a t  

D e p a r t m e n t  o f  F i s h  a n d  G a m e



K E N A I  P E N I N S U L A  B O R O U G H

144  N . B IN K L E Y  •  S O L D O T N A . A LA SK A  9 9 6 6 9  
P H O N E  (907) 2 6 2 -4 4 4 1

DON GILMAN
M A Y O R

January 4, 1990

Debra Clausen 
Department of Fish & Game 
Habitat Division 
333 R a s p b e r r y  Road 
Anchorage, Ala s k a  99518-1599

Dear Ms. Clausen,

I have reviewed the final draft of the Anchor River/ Fritz Creek 
Critical Habitat Area Plan and support adoption of this plan by 
the legislature.
The plan is consistent with the Borough's Concept Approved 
Coastal Management Program, and includes a good balance b e t ween 
environmental protection and human use and enjoyment of the area.

The Borough has requested r e linquishment of the municipal 
selections in T5S, R13W as reco m m e n d e d  in the plan.

Thank you for the opportunity to comment.

S i n c e r e l y ,

Sylvia Spearow
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*  S e c .  2 .  A S  1 6 . 2 0 . 6 0 5  i s  a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t i o n s  

t o  r e a d :

( e )  T h e  K e n a i  P e n i n s u l a  B o r o u g h  s h a l l  e s t a b l i s h  a  c i t i z e n s '  

a d v i s o r y  c o m m i t t e e  t o  w o r k  w i t h  t h e  d e p a r t m e n t  a n d  a d v i s e  o n  t h e  

d e v e l o p m e n t  o f  p o l i c i e s  a n d  r e g u l a t i o n s  t h a t  a f f e c t  t h e  A n c h o r  

R i v e r  a n d  F r i t z  C r e e k  C r i t i c a l  H a b i t a t  A r e a .

( f )  A p p o i n t m e n t s  t o  t h e  c i t i z e n s '  a d v i s o r y  c o m m i t t e e  s h a l l  

b e ^ m a d e ^ b y  t h e  K e n a i  P e n i n s u l a  B o r o u g h  a n d  s h a l l  i n c l u d e  r e p r e s e n ­

t a t i v e s  f r o m

( 1 )  i n d u s t r y  a n d  c o m m e r i c i a l  u s e r s ;

( 2 )  h u n t e r s ,  t r a p p e r s ,  f i s h e r m a n ,  c a b i n  o w n e r s ,  a n d  

r e c r e a t i o n a l  u s e r s ;  a n d

( 3 )  o f f i c i a l s  r e p r e s e n t i n g  t h e  K e n a i  P e n i n s u l a  B o r o u g h .

R e n u m b e r  r e m a i n i n g  s e c t i o n s  a c c o r d i n g l y .
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DATE: 4/19/90 FURTHER:

DATE TURNED INTO OFFICE:

Resources Committee considered CSHB 432 (Resources)

"An Act prohibiting finfish farming; and providing for an effective 
date."

and recommended:

[ ] replace with 
[ j or adopt _____

CS
CS

[ ] attached amendmant(s)

[ ] _______________________________________

[\j/ d o  pass 

[ ] do not pass 

[ ] no recommendation 

[ ] individual recommendations 

[ ] further referral to _________

letter of intent adopted

[ ] same title 
[ ] new title
[ ] technical 

title change 
(HB only)

ATTACHES NEW FISCAL NOTE(S):
Dept/Date:

[ ] fiscal note(s)  _______________

[ ] zero fiscal note(s)

[ ] appropria1^on-no fiscal note 

SIGNI1

APPROVES PREVIOUS: 

[ ] fiscal note(s)
Dept/Date:

r UKzero fiscal note(s)

[ ] Governor's bill w/fiscal note 

L Q O m f E N P A T I O N S :

   a ____  Z & i
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T r a n s m i t t e d  h e r e i n  is t h e  final r e p o r t  o f  t he  A l a s k a  Finfish F a r m i n g  T a s k  F o r c e .  

T h e  task forc e h a s  m e t  its c h a r g e  as stated in C h .  1 4 5  S L A  19 8 8 ;  t h e  findings a n d  

r e c o m m e n d a t i o n s  i n c l u d e d  in this r e p o r t  reflect that mission.

T h e s e  findings a n d  r e c o m m e n d a t i o n s  h a v e  resulted f r o m  o u r  r e v i e w  o f  prior 

research, i n s p e c t i o n  o f  finfish f a r m s ,  th e t e s t i m o n y  o f  experts, a n d  p u b l i c  c o m m e n t s .  
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a n d  r e c o m m e n d a t i o n s  w e r e  a g r e e d  u p o n  b y  e v e r y  t ask f or c e  m e m b e r .

T h e  t i m e  constraint o n  t h e  t as k fo r c e  p r e v e n t e d  us f r o m  c o n s i d e r i n g  e v e r y  issue in 

gr e a t  d e p t h .  W e  h a v e  f o c u s e d  o u r  efforts o n  t h o s e  issues o v e r  w h i c h  t h e r e  is the 

m o s t  c o n t r o v e r s y  a n d  o n  t h e  issues for w h i c h  m o r e  definitive a n s w e r s  a r e  available. 

W e  h o p e  that y o u  will find this r e p o r t  useful to y o u r  deliberations.

W i t h  t he  s u b m i s s i o n  o f  this report, t h e  t ask force will c e a s e  to exist a s  a  f o r m a l  

b o d y .  H o w e v e r ,  o u r  p r o j e c t  c o o r d i n a t o r  h a s  b e e n  r e t a i n e d  to b e  available as 

n e e d e d  t h r o u g h  t h e  legislative sessio n to assist in the deli be ra ti on s o f  this i m p o r t a n t  

issue.

Finally, o n  b e h a l f  o f  t h e  t as k  force, I w o u l d  like to t a k e  this o p p o r t u n i t y  to t h a n k  

y o u  for c r e ati n g this o p p o r t u n i t y  to participate in a n  i m p o r t a n t  p u b l i c  policy issue.

Sincerely,

T h e o d o r e  R .  M e r r el l,  C h a i r m a n  

A l a s k a  Finfish F a r m i n g  T a s k  F o r c e
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Chapter 1

T h e  viability a n d  desirability o f  finfish f a r m i n g  in A l a s k a ,  particularly s a l m o n ,  h a s  

l o n g  b e e n  a  s ubj e ct  o f  controversy. T h e  state is currently u n d e r  its s e c o n d  finfish f a r m i n g  

m o r a t o r i u m .  T h i s  o n e  expi re s o n  July 1, 1990 .

T h e  A l a s k a  Finfish F a r m i n g  T a s k  F o r c e  w a s  c r e a t e d  b y  t h e  A l a s k a  L e g i s l a t u r e  in 

1 9 8 8  ( C h .  1 4 5  S L A  1 9 8 8 )  to study the s o c i o e c o n o m i c ,  biological, a n d  e n v i r o n m e n t a l  issues 

relat ed  to finfish f a r m i n g .  T h e  task f o r c e  w a s  c h a r g e d  w i t h  a d d r e s s i n g  finfish f a r m i n g  in 

A l a s k a  in f re s h w a t e r ,  in m a r i n e  e n v i r o n m e n t s ,  a n d  in t a n k s  o r  o t h e r  u p l a n d  s t r u c t u r e s  

c o n t a i n i n g  m a r i n e  w a t e r .  In addition, t h e  t ask f o r c e  w a s  to c o n s i d e r  h a t c h e r y  o p e r a t i o n s  

r e l at ed  to finfish f a r m i n g .

B y  statute, t h e  c o m p o s i t i o n  of the t a s k  f or c e  m u s t  r e p r e s e n t  a  variety o f  pers p ec ti ve s.  

Specifically, t h e  t as k  f o r c e  is c o m p r i s e d  o f  o n e  r e p r e s e n t a t i v e  o f  t h e  c o m m e r c i a l  s a l m o n  

f i s h e r m e n ,  o n e  a q u a t i c  f a r m i n g  a dv ocate, o n e  private e c o n o m i s t ,  o n e  fisheries biologist, a n d  

o n e  p u b l i c  m e m b e r  w i t h  n o  i n v o l v e m e n t  in t h e  s e a f o o d  o r  a q u a t i c  f a r m i n g  industry. S t a t e  

e m p l o y e e s  w e r e  n o t  eligible to serve o n  t h e  task force.

A l t h o u g h  t h e  legislation authorizing t h e  task for ce  w a s  p a s s e d  in 1988, the L e g i s l a t u r e  

di d  n o t  f u n d  th e task fo r c e  until its 1 9 8 9  legislative session. In July 1989, G o v e r n o r  

C o w p e r  a n n o u n c e d  his a p p o i n t m e n t s  to t h e  task force; t h e  first m e e t i n g  w a s  h e l d  in late 

July.

T h i s  t a s k  f o r c e  is n o t  the first b o d y  in t h e  state to c o n s i d e r  t he  issue o f  finfish 

f a r m i n g .  D u r i n g  t h e  Sheffield A d m i n i s t r a t i o n ,  t h e  G o v e r n o r ’s M a r i c u l t u r e  A d v i s o r y  

C o m m i t t e e  w a s  f o r m e d  to l o o k  at t h e  issue. In addition, t h e  A l a s k a  L e g is la tu re  h a s  

c o n s i d e r e d  v a r i o u s  p i e c e s  o f  legislation p e r t a i n i n g  to a q u a t i c  f a r m i n g .

O n e  o f  t h e  first actions o f  the t a s k  f o r c e  w a s  to familiarize itself w i t h  the w o r k  that 

p r e c e d e d  it. In addition, it c o n s i d e r e d  n e w  i n f o r m a t i o n  o n  social, e n v i r o n m e n t a l ,  a n d  

e c o n o m i c  i m p a c t s  that h a s  recently b e c o m e  available f r o m  t h e  o p e r a t i o n  o f  W e s t  C o a s t  

a n d  f ore ig n s a l m o n  f a r m s .  T h e  w o r l d  m a r k e t s  for s a l m o n  a r e  c h a n g i n g  dramatically; m a n y  

a s s u m p t i o n s  r e g a r d i n g  s a l m o n  f a r m i n g  e c o n o m i c s  a n d  m a r k e t i n g  that are b a s e d  o n  

historical d a t a  m a y  n o t  b e  relevant t od ay .

I N T R O D U C T I O N
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Chapter 1

In 1989, t h e  S t a t e  o f  A l a s k a  i m p l e m e n t  its p l a n t  a n d  shellfish m a r i c u l t u r e  regulations, 

g iv i n g  state officials ad ditional e x p e r i e n c e  in t h e  r e g u l a t i o n  o f  a n  in du st ry  t hat s h a r e s  m a n y  

o f  t h e  characteristics o f  t h e  p r o p o s e d  finfish f a r m i n g  industry.

T o  e n s u r e  that it e v a l u a t e d  finfish f a n n i n g  b a s e d  u p o n  t he  m o s t  c u r r e n t  i n f o r m a t i o n  

available, t h e  t a sk  f o r c e  t o o k  t e s t i m o n y  f r o m  e x p e r t s  o n  e v e r y  m a j o r  issue. In addition, 

t h e  task for ce  t o u r e d  s a l m o n  f a r m s  a n d  h a t c h e r i e s  in t h e  P u g e t  S o u n d  are a.  It visited b o t h  

salt w a t e r  m a r i n e  p e n  f a r m s  a n d  fresh w a t e r  s m o l t  a n d  p a n - s i z e d  fish f a r m s .

D u e  to t h e  limited t i m e  available to t h e  tas k  f o r c e  to p e r f o r m  its m a n d a t e d  tasks, 

it h a s  f o c u s e d  o n  t h e  specific issues set forth in C h .  1 4 5  S L A  1988 :

p r o t e c t i n g  th e h e a l t h  o f  t h e  existing fisheries r e s o u r c e ;

siting o f  f a r m s  to p r o t e c t  t h e  e n v i r o n m e n t  a n d  m i n i m i z e  u s e  conflicts;

t h e  s u p p l y  o f  finfish f a r m i n g  b r o o d s t o c k ;

t h e  cost o f  r egulating finfish farming;

t h e  e c o n o m i c  benefits a n d  costs o f  finfish f a r m i n g ;  a n d

strategies for i m p r o v i n g  t h e  marke ta bi li ty  o f  A l a s k a  s a l m o n ,  particularly t h o s e  s p e c i e s  

that c o m p e t e  w i t h  f a r m e d  s a l m o n .

T h e  task for ce  h a s  i n c o r p o r a t e d  o t h e r  c o n c e r n s  into its e v a l u a t i o n  o f  t h e s e  issues a s  

a p p r o p r i a t e .

T h e  r e m a i n d e r  o f  this r e p o r t  a d d r e s s e s  t h e  six m a j o r  topics listed a b o v e .  E a c h  o f  

t h e s e  topics is d i v i d e d  into its c o m p o n e n t  specific issues. E a c h  issue is d e f i n e d  in b r o a d  

t e r m s ,  a n d  a  set o f  findings, briefly s u m m a r i z i n g  i n f o r m a t i o n  pe rt a i n i n g  to t h e  issue that 

w a s  collected b y  t h e  task force, is pr ov ided. W h e r e  pertinent, t h e  trade-offs a s s o c i a t e d  

w i t h  t h e  different a p p r o a c h e s  to a d d r e s s i n g  e a c h  issue a r e  discussed. Finally, 'the task f o r c e  

p r e s e n t s  its r e c o m m e n d a t i o n s  as to the m a n n e r  in w h i c h  f u t u r e  St a t e  efforts s h o u l d  a d d r e s s  

e a c h  issue a n d  s o m e  g e n e r a l  c o n c l u s i o n s  a n d  c o n c e r n s  a b o u t  t he  role o f  finfish f a r m i n g  in 

A l a s k a .

T h e  task force d i d  n o t  b e g i n  its w o r k  w i t h  a n y  s u p p o s i t i o n  that finfish f a r m i n g  is 

d e s i r a b l e  o r  u n d e s i r a b l e  for A l a s k a .  T o  a d d r e s s  s o m e  o f  t h e  issues i n c l u d e d  in t h e  

legislation a u t h o r i z i n g  th e t ask force, h o w e v e r ,  it is n e c e s s a r y  to p r e s u p p o s e  t h e  e x i s t e n c e  

o f  a  finfish f a r m i n g  industry. F o r  e x a m p l e ,  o n e  c a n n o t  d e t e i m i n e  t h e  cost o f  r e g ul at in g  

a  finfish f a r m i n g  industry w i t h o u t  a s s u m i n g  that a n  i n d u s t r y  will exist. T h e  r e a d e r  s h o u l d
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Introduction
n o t  c o n s t r u e  a n y  finding o r  r e c o m m e n d a t i o n  p e r t a i n i n g  to a  specific issue to b e  either

e n d o r s e m e n t  o r  d i s a p p r o v a l  o f  finfish f a r m i n g  in A l a s k a .

F o r  clarity, a  brief e x p l a n a t i o n  o f  a  f e w  t e r m s  u s e d  in this r e p o r t  a n d  in t he  

discussion o f  finfish f a r m i n g  is p r o v i d e d  b e l o w .

F i D f t s h  is u s e d  as a  g e n e r i c  t e r m  for finfish i n d i g e n o u s  to A l a s k a ,  e x c e p t  w h e r e  n o t e d .

F i n f i s h  f a r m i n g  is t h e  g r o w i n g  o f  fish to m a r k e t  size in a n  e n c l o s e d  e n v i r o n m e n t .

A q u a t i c  f a r m i n g  i n c l ud es  s e a  plants a n d  shell fish as w ell a s  finfish.

O c e a n  r a n c h i n g  is th e rele as e o f  h a t c h e r y - r e a r e d  fish into t h e  p u b l i c  w a t e r s  for

e v e n t u a l  r ec ap t u r e .

A q u a c u l t u r e  is t h e  cultivation o f  fish a n d  p la nt s in b o t h  fresh a n d  salt w a t e r .

H o w e v e r ,  in A l a s k a ,  t h e  t e r m  is specific to t h e  S t a t e’s a n d  private n o n p r o f i t

h a t c h e r i e s’ o c e a n  r a n c h i n g  p r o g r a m s .

M a r i c u l t u r e  is fish cultivation in salt w a t e r .  H o w e v e r ,  in A l a s k a ,  t h e  t e r m  is u s e d  to

refer to all a q u a t i c  f a r m i n g  activities.

T o  a v o i d  co n fu s i o n ,  w e  h a v e  tried to b e  explicit in o u r  r e f e r e n c e s  to finfish f a r m i n g  

a n d  o c e a n  r a n c h i n g  b y  a v o i d i n g  t he  m o r e  g e n e r a l  te r m s ,  m a r i c u l t u r e  a n d  a q u a c u l t u r e .

3



Chapter 2

THE HEALTH OF THE FISHERIES
A n y  effort to initiate finfish f a n n i n g  in A l a s k a  m u s t  p r o v i d e  for t h e  m a i n t e n a n c e  o f  

t h e  h e a l t h  o f  t h e  state’s existing c o m m e r c i a l ,  recreational, a n d  s u b s i s t e n c e  fisheries. T h e r e  

is c o n t i n u i n g  p u b l i c  c o n c e r n  r e g a r d i n g  t h e  effects o f  finfish f a r m i n g  o n  d i s e a s e  t r a n s m i s s i o n  

a n d  g e n e t i c  alterations in w i l d  stocks.

Finfish f a r m i n g  also c o u l d  affect t h e  h e a l t h  o f  existing fisheries t h r o u g h  its i m p a c t s  

o n  t h e  e n v i r o n m e n t .  T h i s  issue is a d d r e s s e d  as t h e  first c o n c e r n  in C h a p t e r  4.

D I S E A S E

C o n c e r n

C a n  dis ea se s f r o m  finfish f a r m s  b e  t r a n s m i t t e d  to w i l d  a n d  h a t c h e r y  finfish stocks, w i t h  

s u b s ta nt iv e a d v e r s e  i m p a c t s  o n  t h o s e  stock s?

F i n d i n g s

a. F i s h  raised in f a r m s  a r e  s ub je ct  to i n c r e a s e d  stress f r o m  h a n d l i n g  a n d  f r o m  t h e  h i g h  

d e ns it y o f  fish p e r  v o l u m e  o f  w a t e r ;  this i n c r e a s e d  stress m a k e s  f a r m e d  fish m o r e  s u s­

ceptible to d i s ea se  t h a n  a r e  fish in t h e  wild.

b. D i s e a s e s  o c c u r r i n g  in f a r m e d  stocks also o c c u r  in t h e  m a r i n e  e n v i r o n m e n t  a n d  in w i l d  

stocks.

c. D i s e a s e  t r a n s m i s s i o n  b e t w e e n  captive s to ck s a n d  w i ld  s t o c k s  is a  t w o - w a y  p r o b l e m .  

C a p t i v e  s tocks a r e  p r o b a b l y  m o r e  susceptible to d i s ea se  b e c a u s e  o f  i n c r e a s e d  stress. 

T h e  potential for d i s e a s e  t r a n s m i s s i o n  b e t w e e n  c apt iv e a n d  w i l d  s t oc ks  exists in b o t h  

o c e a n  r a n c h i n g  o p e r a t i o n s  a n d  fish f a r m  o p e r at io ns .

d. T h e  i m p o r t a t i o n  o f  n o n i n d i g e n o u s  stocks p o s e s  t h e  risk o f  i m p o r t i n g  dise as es  that a r e  

n o t  p r e s e n t  in existing w i l d  a n d  h a t c h e r y  stocks. T o  c o n t r o l  t h e  s p r e a d  o f  disease,

5



Chapter 2

t h e  S t a t e  h a s  i m p o s e d  strict re gu lations limiting t h e  m o v e m e n t  o f  s a l m o n  a n d  their 

g a m e t e s  w i t h i n  A l a s k a  a n d  prohibits the i m p o r t a t i o n  o f  live fish o r  g a m e t e s  f r o m  

o u t s i d e  t h e  state.

e. D i s e a s e  p a t h o g e n s  c a n  travel t h r o u g h  t h e  w a t e r  table in l a n d - b a s e d  f a r m i n g  

op er a t i o n s .  U p l a n d  finfish f a r m i n g  c a n  result in t h e  c o n t a m i n a t i o n  o f  t h e  w a t e r  table 

w i t h  p a t h o g e n s  that infect fish.

f. T h e  risk o f  disea se  t r a n s m i s s i o n  f r o m  captive to w i l d  st o c k s  i n c r ea se s in direct 

p r o p o r t i o n  to t h e  d e g r e e  to w h i c h  captiv e fish a n d  t h e  w a t e r  t h e y  u s e  c o n t a c t  w i l d  

fish. O f  t h e  t h r e e  alternatives for finfish f a r m i n g  ( u p l a n d  f re s h w a t e r ,  u p l a n d  m a r i n e ,  

a n d  m a r i n e  pens), m a r i n e  p e n s ,  w i t h  t h e  certainty o f  fish e s c a p e m e n t ,  p o s e  th e 

greatest risk o f  s p r e a d i n g  disease.

g. U p l a n d  m a r i n e  a n d  fresh w a t e r  facilities p o s e  less risk o f  c o n t a m i n a t i o n  o f  n a t u r a l  

w a t e r s  t h a n  d o  m a r i n e  pe n s .

h. T h e  a d d i t i o n  o f  finfish f a r m i n g  to a q u a c u l t u r e  activities in A l a s k a  w o u l d  i n c r e a s e  t h e  

d e m a n d  f or  t h e  p a t h o l o g y  services n e c e s s a i y  to c o n t r o l  disease. P r o v i d i n g  t h e s e  

services to a  finfish f a r m i n g  ind us try  w o u l d  strain existing Stat e technical a n d  financial 

resources.

i. P a t h o l o g y  services a r e  available in o t h e r  fish f a r m i n g  r e g i o n s  f r o m  private 

laboratories.

j. P a t h o l o g i c a l  services c a n  b e  p r o v i d e d  b y  p e r s o n s  certified b y  t h e  A m e r i c a n  Fisheries

S o c i e t y  u n d e r  Sta te  authority. T h i s  practice cu rre n t l y  exists in t h e  o c e a n - r a n c h i n g  

p r o g r a m . 7

R e c o m m e n d a t i o n s

1. T h e  finfish f a r m i n g  i ndustry c a n  b e  a c c o m m o d a t e d  w i t h o u t  significant threat o f

d i se as e to w i l d  a n d  h a t c h e r y  s tocks if the State c o n t i n u e s  to m e e t  its responsibilities 

in fish d i s e a s e  control a n d  if m o n i e s  a r e  p r o v i d e d  for ad ditional h e a l t h  services o r  

private p a t h o l o g i c a l  services a r e  created.

T h i s  finding is r e p e a t e d  in C h a p t e r  5, as finding f.
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2. C u r r e n t  policies p r oh ibiting i m p o r t a t i o n  o f  live s a l m o n i d s ,  i n c l u d i n g  g a m e t e s ,  s h o u l d  

b e  p l a c e d  into statute a n d  rigorously e n f o r c e d . 2

3. T o  e n s u r e  a d e q u a t e  c o nt ro l o f  d i s e a s e  in t h e  finfish f a r m i n g  industry, t h e  S t a t e  will 

n e e d  to  p r o v i d e  for t h e  d e v e l o p m e n t  o f  priv at e p a t h o l o g y  services o r  i n c r e a s e  staff 

a n d  f u n d i n g  for existing S t a t e  services.

4. If t h e  S t a t e  al lo ws  private p a t h o l o g y  services, t h e r e  s h o u l d  b e  a  licensing o r  

certification process.

5. W a t e r  d i s c h a r g e d  f r o m  u p l a n d  m a r i n e  a n d  fresh w a t e r  facilities s h o u l d  b e  s c r e e n e d  

a n d  t h e  effluent treated.

GENETICS

Concern

D o e s  e s c a p e m e n t  o f  f a r m e d  finfish p o s e  a  thr ea t to t h e  g e n e t i c  integrity o f  w i l d  s t o c k s ?

Findings

a. E a c h  finfish st o c k  h a s  its o w n  u n i q u e  g e n e t i c  characteristics. T h e r e f o r e ,  t he  

i n t e r b r e e d i n g  o f  w i l d  stocks w i t h  selectively b r e d  f a r m e d  s to c k s  c o u l d  alter t h e  g e n e t i c  

characteristics o f  w i l d  stocks.

b. F i s h  f a r m e r s  w o u l d  practice selective b r e e d i n g  to e n h a n c e  c h a r a c t e r s  that a r e  b est 

s ui te d for t h e  f a r m  e n v i r o n m e n t .  O v e r  time, f a r m e d  fish s t o c k s  will d i v e r g e  

genetically f r o m  t h e  d o n o r  w i l d  stocks; t h e  characteristics for w h i c h  f a r m e d  s t o c k s  a r e  

b r e d  d i m i n i s h  their suitability to life in t h e  wild.

c. T h e  g r e a t e r  t h e  e x t e n t  o f  fish e s c a p i n g  f r o m  fish f ar ms , t h e  g r e a t e r  t h e  possibility that 

f a r m e d  fish will either i n t e r b r e e d  w i t h  o r  c o m p e t e  w i t h  w i l d  stocks.

T h i s  r e c o m m e n d a t i o n  is r e p e a t e d  in C h a p t e r  2, as r e c o m m e n d a t i o n  2  in t h e  section 

o n  genetics.
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Chapter 2

d. The survival capacity of escaped farmed stocks is uncertain. While it is possible for fanned stocks to survive outside a farm environment, it is not clear what percentage would breed successfully.e. The genetic impact on stocks o f wild fish resulting from interbreeding with escaped farm fish would depend on the ratio of farmed fish to wild fish of the same species in the stream.f. The State’s genetic policy prohibits the importation o f live salmonids into the 5 "ate.g. The State’s genetic policy does not allow for stocks to be transported between major geographic regions of the state.h. The State’s genetic policy has been adopted to protect Alaska’s diverse natural salmon and trout stocks; however, it is not always rigorously followed.i. Several options exist for protecting the genetic integrity of wild stocks, including: restricting farming to upland marine or fresh water tanks; using triploid farm stocks (fish that have a third set o f chromosomes, rendering them sterile); and establishing wild stock genetic reserves.Recommendations1. The existing State genetics policy is adequate to protect the genetic integrity o f the state’s fisheries and should be rigorously applied to fish farming.2. Current policies prohibiting importation of live salmonids, including gametes, should be placed into statute and rigorously enforced.53. The State should not permit the siting of finfish farms within a 20 kilometer radius from the mouth of a stream that has significant production of the same species.4. The task force concurs with the Alaska Chapter o f the American Fisheries Society resolution on genetic sanctuaries:
This recommendation is repeated in Chapter 2 as recommendation 2 in the section on disease.
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O ne recommendation for the protection o f wild stocks in the Genetic Policy is the establishment o f wild stock sanctuaries. These sanctuaries would be areas in which no enhancement activity is permitted except gamete removal for broodstock development. Populations o f fish in these areas would represent "gene banks" o f  wild-type genetic variability. Sanctuary status could also be a conservative use status for the protection o f particular significant or unique wild stocks.[Editor’s Note: the task force uses the term reserve, instead of sanctuary, elsewhere in this report.]5. T he State should form an ad hoc committee to determine whether the State is strictly adhering to its genetics policy.



Chapter 3
BROODSTOCK

The major broodstock issues are the sources o f donor broodstock for finfish farming activities in Alaska and the creation of finfish broodstock as privately-owned resources.
O W N E R S H IP  O F  B R O O D S T O C K  ConcernShould the State allow the private ownership of broodstock?Findingsa. Finfish broodstocks are a common property resource.b. Finfish farmers would need control over their broodstock to develop domesticated stocks most suitable for farming.c. Private ownership of broodstock could lead to the exportation out o f state o f gametes or live salmonids that are now unique to Alaska.d. Private ownership of broodstock could lead to patentable genetic alteration based on the indigenous species.e. A  system of private nonprofit hatchery regulations could be designed that would allow farmers to dev/slop pedigreed broodstock without losing State ownership.f. Finfish farming hatcheries would require a new statutory authorization for operation. Recommendations1. The State should not permit private ownership o f broodstock.

II
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Chapter 3

2. All finfish gametes should remain in the ownership o f the State by requiring that hatchery production for finfish farming be done under State permit and authority/*3. A ll hatcheries within Alaska should be operated under nonprofit status.4. A  new permit allowing the cultivation of eggs and the sale o f smolt to the finfish farming industiy should be required. Existing hatcheries may be limited or precluded from participation by the conditions of their existing permits.5. The State should create a new statutory authorization for the operation of finfish farming hatcheries.6. There should be a statutory ban on the export o f indigenous finfish stocks.
S O U R C E S  O F  B R O O D S T O C KConcernHow can finfish farmers be provided secure sources o f donor broodstock? How can finfishfarmers be allocated broodstock to minimize the impact on the common propertyresource?Findingsa. The State o f Alaska owns all finfish broodstock; there are no privately-owned broodstock in Alaska.b. Current laws, policies, and aquaculture activities do not provide for a source of broodstock for finfish farming.c. Given current State policy on disease and genetics, the initial source of broodstock for finfish farming would have to come from State hatcheries, private nonprofit hatcheries, or wild stocks.

This recommendation is included in Chapter 3 as part o f recommendation 1 in the section on sources of broodstock.
12



Broodstock

d. Existing genetic policy limits sources o f donor broodstock to stocks found in the general vicinity of a net pen or upland tank farm.e. Sources of donor broodstock for enclosed freshwater systems can be less restrictive than broodstock for marine net pen farms, both in species and in stock selection, because of the lower potential for impacts on wild stocks from enclosed freshwater systems.f. U se o f indigenous broodstock would provide finfish farms with stocks that are more resistant to naturally occurring diseases.g. Som e broodstock sources are more desirable than others because of characteristics such as fish size, color o f flesh, reduced tendency toward premature sexual development, and size of the donor population.h. Finfish farmers require a high degree o f control over their selective breeding and husbandry practices in order to develop broodstock biologically and economically suited to farm operations.i. Finfish farmers eventually would be able to develop their own broodstock with Ctate permits and could supply new farms with smolt.j. Current salmon management practices fully allocate returning adult salmon to eithernatural spawning escapements or to the sport, commercial, and subsistence fisheries.k. Salmon egg surpluses do occur in the State and private nonprofit hatchery systems;however, current statutes would prevent these surpluses from being used as sources o f donor broodstock for finfish farming.1. Private nonprofit hatcheries harvest and sell fish to cover their costs. There is noprovision in current statutes for private nonprofit hatcheries to sell eggs or smolt for cost recovery.m. Egg surpluses occur due to overescapement up rivers and streams. Overescapementis one source of broodstock for existing hatcheiy programs. Current statutes prohibit the use of overescapement as a source of broodstock for finfish farming.

13



n. Direct sales from fishermen holding live fish transport permits would be the leastdesirable method of broodstock acquisition for finfish farming due to the lack of disease and genetic control.0. A  single hatchery may maintain several genetically different broodstocks as long as each is segregated from the others.p. Sources o f broodstock for finfish farming could be identified by Regional Planning Teams.Recommendations1. All finfish gametes should remain in the ownership o f the State by requiring that hatchery production for finfish farming be done under State permit and authority. Cultivation and in-state sale o f broodstock and smolt by finfish farmers should not be prohibited.52. The finfish farming industry should develop its own stocks under new State provisions for nonprofit finfish hatcheries.3. New private nonprofit hatcheries under State authority would be required to rear broodstock for finfish farming operations.4. The preferred initial source o f broodstock is surplus hatchery eggs. Other sources include overescapement, cost recovery fish, and allocation by the Board of  Fisheries.

Part of this recommendation is repeated in Chapter 3 as recommendation 2 in the section on ownership of broodstock.
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Chapter 4
SITING OF FINFISH FARMS

Physical characteristics o f finfish farm sites affect the degree to which farms alter thelocal environment, and farms may interfere with other users of water and adjacent uplands.Physical characteristics o f sites also affect the economic viability o f finfish farms.
E N V IR C V M E N T A L  i m p a c t sConcernsW hat are the environmental impacts o f finfish farms? How can they be minimized?Will predator control measures by finfish farmers adversely affect populations of birds andmammals?Findingsa. Proper siting o f finfish farming facilities is the most important element in minimizing the transference of disease, genetic interference with wild stocks, degradation of water quality, aesthetic degradation, and predation by marine mammals, and in avoiding conflicts with existing users and designated uplands uses.b. The primary environmental impacts of net pen farming stem from increased sedimentation, changes in the benthic infauna (bottom-dwelling organisms), and reduced water quality in the vicinity of the pens resulting from the deposition of fecal material and uneaten feed.c. The degree of impact o f net pen farming varies inversely with the degree o f flushing, which depends largely on water depth and current.d. The degree of impact o f net pen farming varies directly with the surface area occupied by pens and the stocking density o f the fish farms.
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Chapter 4

e. Criteria for the siting and intensity o f farming activities can be used to reduce the environmental impacts of marine pen farming in an area.f. Pre-site surveys and periodic monitoring of water quality and the benthic community beneath pens are essential to ensuring minimal environmental impacts.g. The primary environmental impacts from fresh water and marine upland tank farming operations stern from their use and disposal o f water.Recommendations1. The State should use existing siting guidelines to develop a set o f criteria specifically applicable to finfish net pen farming in Alaska. These include the State o f Washing­ton’s Recommended Interim Guidelines for the Management o f Salmon Net-Pen Culture in Puget Sound and the Alaska Department of Natural Resources’ Etolin Island Area Mariculture Pilot Project. Guidelines for siting should also reflect the \laska Department o f Fish and G am e’s disease and genetics policies.2. The State should use the Consistency Review Process o f the Alaska Coastal Management Program in permitting finfish farm sites. The Alaska Coastal Management Program provides "a framework for local and public participation in State decisions, and a mechanism for the resolution o f conflicts between government agencies, individuals, and local communities." However, special provisions for public notice o f finfish fanning permit applications, including requirements for newspaper display ads with location maps and direct agency notification to interested parties, should be developed to encourage the greatest degree of public involvement.3. Only nonlethal predator control measures, such as bird and mammal exclosure nets and electric fences, should be allowed for finfish farming.
U S E R  C O N F L IC T S  ConcernsWill the presence o f finfish farms restrict, preclude, or degrade current or potential uses of sites and adjacent areas by others for commercial, recreational, and subsistence activities?

16



Suing

How can the State identify potential conflicts with existing uses o f uplands and coastalareas, especially where those uses do not require State permits?Findingsa. Net pen farms may have adverse aesthetic impacts on upland land owners or other users.b. A n average finfish farm would take up one to two acres of surface area. Additional subsurface area would be required.c. Net pen farms may interfere with navigation around the site and restrict access to uplands.d. Finfish farms may preclude or interfere with other commercial and recreational uses of farm sites or adjacent uplands.e. Year-round commercial activities by finfish farms may be incompatible with use of uplands set aside for wild c r scenic purposes, such as State and federal parks, monuments, and wilderness a.eas.f. The State does not have a complete inventory o f existing uses of State waters other than those operating under a specific State permit, except for Etolin Island, Prince o f Wales Island, and Prince William Sound. The use of State waters for navigation, sport and commercial fishing, water sports, or anchorage are activities for which State permits are not usually required.g. The State’s consistency review procedure for coastal permitting and its existing aquatic farm permitting procedures provide some mechanisms for identifying and resolving user conflicts.h. The State’s salmon enhancement program uses marine net pens, and they are routinely permitted under existing regulations.Recommendations1. Area planning represents the best method o f determining consistency of uses. However, where area plans do not exist, the consistency review process must allow
17
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for expanded public review to ensure consistency with activities that do not require State permits.2. Fish farms and ancillary use o f adjacent uplands must be compatible with zoning and designated uses of the uplands. No finfish farming should be permitted in waters adjacent to State and federal parks.
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Chapter 5

The development of a finfish farming industry in Alaska will require the development of some new regulatory programs and the expansion of some existing ones.
C O S T  O F  R E G U L A T I O N

ConcernsWhat is the cost o f providing necessary regulation and oversight to a finfish farmingindustry? How could the finfish farming industry bear some o f these costs?Findingsa. Success of the finfish farming industry will require the support and cooperation of the government agencies charged with monitoring, permitting, and enforcement.b. The cost o f conducting site evaluation, preparing adequate site plans, and other work anticipated in the permit application process is a significant front-end cost to finfish farmers.c. The Department of Environmental Conservation, the Department of Fish and G am e, the Department of Natural Resources, and the Division of Governmental Coordina­tion would all have regulatory responsibilities related to finfish farming.d. The task force estimates that approximately $500,000 would be required annually by State agencies to regulate a finfish farming industry, assuming 10 to 15 permit applications per year requiring the equivalent of 5 additional full-time positions.6
The exact cost of regulating finfish farming will vary according to the specific provisions contained in enabling legislation and the number of permit applications that are received. Recent draft estimates provided by State agencies project a cost o f $1.15 million to regulate an industry with 50 permit applications per year. The fiscal note to C SSB  106 (L& C) (1987) estimated that it would cost approximately $640,000 to regulate all forms of aquatic farming.
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Chapter 5

Federal and local governmental agencies would also experience some costs associated with regulating finfish farming.e. The cost o f administering regulatory requirements for hatcheries would be similar whether for ocean ranching or finfish forming.f. Pathology services can be provided by persons certified by the American Fisheries Society under State authority. This practice currently exists in the ocean ranching program.7Recommendations1. The State should reduce its regulatory expenses by encouraging the use o f private pathology services.2. The finfish farming industry should pay economic rent for use o f public resources. Forms o f rent include local and State property taxes, State income taxes, saies taxes, permit fees, tideland leases, and a raw fish tax o f three percent o f the farm gate value.3. Special provisions for public notice of finfish farming permit applications, including requirements for newspaper display ads with location maps and direct agency notification to interested parties, should be developed to encourage the greatest degree of public involvement. Applicants should bear the cost o f  these public notice provisions.

-----------------------  IThis finding is repeated in Chapter 2 as finding j in the section on disease.
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ANALYSIS OF COSTS AND BENEFITS
Chapter 6

Development of a finfish fanning industry will provide economic benefits to finfish farmers, their suppliers and processors and, through taxation, State and local governments. A t the same time, costs will accrue to State and local governments, and users o f coastal marine waters, tidelands, and uplands. The costs and benefits to the state o f this new industry must be weighed carefully.In addition, it is important to look closely at the economics of finfish farming, to avoid making false assumptions about the economic -viability o f the industry.
C O S T S  A N D  B E N E F IT S A C C R U IN G  T O  A L A S K A  A N D  IT S R E S ID E N T S  ConcernsD o the socioeconomic, environmental, and biological costs associated with the introduction of finfish farming to Alaska outweigh its benefits?Are the benefits associated with finfish farming likely to be concentrated among few individuals and businesses, who may or may not be Alaskan, while costs associated with finfish farming are likely to be borne by many Alaskans?FindingsCosts:a. The State’s fishery management and limited entry programs, State and private nonprofit ocean ranching efforts, and federal management o f the 200-mile economic zone have improved the economic health o f the commercial salmon fisheries in Alaska.b. Allocation of broodstock to finfish farming could result in fewer smolt available for common-property ocean ranching programs.

21



Chapter 6

c. The commercial fishing industry could suffer economic loss from lower prices caused by the increase in supply of fish resulting from finfish farming. (See Appendix B for detailed estimates.)d. The existence o f a finfish farming industry in Alaska would preclude the use o f a marketing strategy that equates Alaska salmon with wild salmon and emphasizes its desirability as a natural product.5e. The costs associated with disease, genetic change, diminished water quality, loss of anchorages or recreational opportunities, and loss of other commercial opportunities can be mitigated through proper regulation of the finfish farming industry.f. Non-Alaskan investment in the finfish farming industry would lead to the exportation of profits.g. The costs associated with the finfish farming industry would not be evenly dispersed geographically.h. A n indirect impact of finfish farms could be diminished public concern for protecting the habitat o f wild stocks.Benefits:a. The finfish farming industry would create jobs. Finfish farming might provide jobs in rural areas with otherwise limited employment opportunities.b. There wouid be a year-round supply of fresh salmon from Alaska, benefiting processors and consumers.c. Secondary industries, such as pathological services and transportation, would benefit from a finfish farming industry.d. Existing ocean-ranching facilities seasonally use large amounts o f fish feed. Land- based fish processing plants in Alaska produce by-products suitable for the meal used
This finding is repeated in Chapter 7 as finding g in the section on competition between farmed fish and Alaska commercial fisheries.

22



Analysis o f Costs and Benefits

in fish feed. The addition of finfish farming could eventually bring fish feed demand to levels high enough to sustain in-state fish feed production.e. Current waste disposal practices by fish processors may not be tolerated by regulatory agencies in the future; development o f in-state fish feed production for the finfish farming industry could utilize this waste. In addition, fish processors might purchasesome currently underutilized species o f fish for use in fish feed.f. Finfish farming could provide an alternative source o f revenue for hatcheries, although the task force does not advocate State and private nonprofit hatcheries’moving away from their original purposes.g. Benefits from finfish farming would not accrue immediately upon authorizing the industry. If legislation were passed in 1990 allowing finfish farming, eggs would not become available until 1992 at the earliest because of the need to allocate eggs for that purpose. Fish would enter marine pens in the spring o f 1993 and would not reach market size for another eighteen months. Therefore, finfish farms would not achieve a positive cash flow until late 1994, at the earliest. (See the time line in Appendix A  for a complete explanation.)Recommendation1. The State o f Alaska should not subsidize finfish farming beyond the amount needed to regulate the industry.
E C O N O M IC  V IA B IL IT Y  O F  F IN F IS H  F A R M IN G  IN  A L A S K AConcernWill the present economics of finfish farming constrain the ability o f individuals to enterthe industry?Findingsa. Finfish farming is a high-risk industry for which there are very few insurers.b. People with no experience in fish farming or cultivation will probably be uninsurable.
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