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SUBSISTENCE SEAFOOD TESTS REPORT COMPLETE

ANCHORAGE, Alaska -- Studies of subsistence seafoods in Prince William Sound,
Kenai Peninsula and Kodiak Island have provided findings that all sampled
finfish and most of the sampled shellfish were safe for human consumption.
The tests were conducted by the National Oceanic and Atmospheric
Administration (NOAA) and funded by Exxon.

The final report on the studies was issued by NOAA this week and an
Expert Committee of Toxicologists are meeting in Seattle, Washington, on Feb
21 and 22 to discuss the results.

Several hundred samples of finfish and shellfish were collected between
July and September last year from 13 subsistence gathering areas used by
native Alaskans. These were compared to samples taken from Angoon village,
the designated clean reference area in southeast Alaska.

All 210 finfish samples collected showed levels of contaminants which
are considered safe for consumption, when compared to the generally accepted
Food and Drug Administration guidelines.

Most of the shellfish also showed low levels of aromatic contaminants
comparable to those from Angoon. However, samples of mussels from
oil-impacted Windy Bay and Kodiak city, near the harbor area, had much higher
levels of aromatic contaminants and are considered unsafe for consumption.

Exxon will conduct a winter sampling program on the low tide cycle
beginning Feb 25. Samples of shellfish will be taken from traditional
subsistence areas near Chenega Bay, English Bay and Port Graham and also from

the Windy Bay beach. The samples will again be analysed by NOAA.
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February 23, 1990 ,

Michael Carey

Editorial Page Editor
Anchorage Daily News

Box 149001

Anchorage, Alaska 99514-9001

Dear Mr Carey:

I resent the Anchorage Daily News attempt to rewrite the history of what went
on in Valdez last summer.

Contrary to your February 20, 1990 editorial "Cleanup Deceit", Exxon did not
try to keep secret the findings of the results of the hot-water cleanup
method study. As a matter of fact, || spent an hour or so with your reporter
Charles Wohlforth in Valdez in August 1989, going over the preliminary
information with him. We could not give him a copy of it since the data had
not yet been analyzed at the time and there were no conclusive findings. And,
as bast 1 can determine, Wohlforth never asked anyone at Exxon for a copy of

the final report.

Further, you need to make clear that the ANCHORAGE DAILY NEWS application
under the Freedom of Information Act was made not to Exxon but to NOAA, since
this Act applies only to public agencies, not the private sector. It was
misleading for your editorial to suggest that Exxon had anything to do with
suppressing or releasing the test results.

Certainly, the hot-water cleanup method did have a certain amount of impact
on the shoreline organisms. We did not deny it last year; nor did we try to
downplay the consequences. |In fact, the study data were used to develop
operations guidelines minimizing the damage while maximizing oil removal.

The extent of the impact of hot-water washing was weighed against the
alternative, which was, to leave the heavy oil concentrations on the beaches,
posing a greater threat to shoreline species. Data clearly indicate that
while hot water washing caused some 1incremental Jlocalized impact on these
species, the removal of heavy hydrocarbon concentrations stabilized the
shoreline and will likely speed overall recovery of biota.

ADMSIONCF EXXON GCRRCRATION



The finalized report on the tests results show a considerable variety of
organisms still present on shorelines treated by the hot-water cleanup
method. Although the numbers of several species were reduced significantly,
enough remain to strongly suggest the ability to reproduce and the return of
a viable shoreline ecology. This trend has been observed in several studies
of other oil spills worldwide, showing that shoreline biota recovered 1in
impacted areas within two to three years after the event.

The scientists from NOAA, ADEC, Exxon and other agencies who served on the
Inter-Agency Shoreline Cleanup Committee were called on many times to make
tough "balance"” decisions like this. They deserve something better from the
ANCHORAGE DAILY NEWS than your attempt to paint them as deceitful and
uncooperative.

Senior Environmental Advisor



Week of

AFN profoundly disappointed
with court subsistence ruling

The recent decision of the Alaska
Supreme Court invalidating a long-
standing rural subsistence™ priority
IS, In thé words of tho new presidenit
of the Alaska Federation of Natives,
“a profound disappointment which
causes us great concern for the future
of Alaska™

Julie Kitka, in a recent statement,
placed AFN's response to an immi-
nent fish and game crisis in an his-
torical context. _ _

As get, no changes in state policy
have been made, dwaiting action by
the legislature. _

“For yeurs, Native leadership. at
the village, regional and statwide
level has consistently supported a
unified,com prehensivesystem ofstate-
wide fish. and game management
under the jurisdication oftheStateof
Alaska,” Kitka said. “Wehave worked
for a decade to keep management of
fish and game in Alaskdn hands,
and to keep federal involvement at a
minimum. But now, unless Natives
and non-Natives can find some way
fo resolve the Ie(ial impasse created
by the McDowell decision, we are
heading into a sad and divisive period
of histary.

“In 1982, we campaigned hard to
defeataballot initiative which would
have repealed the Leglslature’s stat-
utory subsistence %re erence, and we
won’ In 1985 and 1986, after the State
Supreme Court issued its Madison
decision, we went all out to secure
legislative changes so that Alaskan
statutes could be brought into com-
pliance with federal law.

“[f we had failed in either of these
efforts, state law would undoubtedly
have been_found to he out. of com-
pliance with federal law, and we
would have witnessed ji federal take-
over of fish and game management
on those 60 percentofAlaska’s lands
which are in federal ownership. The
Secretary of Interior, dperating <1,000
miles away, would have become the
de facto commissioner of fish and
Eameoveralmost two-thirds ofAlas-

a. Thiswould have created a divided
system without adequate resources
t0 manage the species and habitats
which migrate across the state with-
out regard to land ownership.

“Thé Native community has worked
consistently with goverpors, legisla-
tors, commissioners and membeérs of
the Boards of Fish and Game toward
two mutually-reinforcing goals: to
protect the subsistence economy on
which the lifestyles of all rural Alas-
kans depend, and to do so within the
context of the unified state manage-
ment system. Until now, the effort
has_succeeded..

“Today, In |I§iht of the McDowell
case, we'see that these qoals may no
Iongerbe compatible. Alaska’s court
system has spoken, and the 1990
fishing season” will soon be upon us.
In arecent letter to Governor Cowper,.
[ indicated that AFN has no choice
but to inquire of the Secretary of the
Interior_his plans for a_ssumln? his
responsibility under Title VIIT of
ANILCA. However, we look forward
to working with the Secretary and
the Governor to resolve this sit-
IJﬂtIm”
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A;jspMns - i./ivii tlioie will be no 1i*xclu~>1"% 1Lijbt c; tisn*ry e
Inut to.* 1jwp» Ot the land will be onjIOIMiIllj nopl - tin*- ags
viriseros v la},.-iwe equ*i 1 riuhr.s .11 tnt tnore is i
Con3tl 1 .ona : : i1kt to due piocoss?

*ny shodid in- ALrto ot Alaska amend its .0s'. itur ion to coimlv
with a tedei/cil taw, winch most. Alaskans oh ievivd to when pisse.l
oy Congress , mat applies only to fed = il jand?*- - federal lands
that; have, as a matter of law, been jr.d-i federal management
a.:u.e the acquisition of Alaska froir l-us*,

$

tfny sn: old the State of Alaska emend its mons>titii“jon nod change
izie management of STATU 1lands to comply with a leder-t1 1law Ui-
omy applies to Cedei al lands?

As most or ycu knew 1 served with the hopertv,onof Inf. -nor from
J-y<J0 to 1.986 1ir. a number of capacities. I vn? an Alaskan before
1 went to Washington, DC and, unlike some, r returned to Alaska.

White serving as Zlie Assistant to me Director of tno Js Fish and
Wildlife Service one of my respensibil vie3d 1in :986 was to Chair
d Federal multi-agency task force onurged wi-n dkaf JMG the
Federal Subsistence Resource Management: Program. Last month at
Lht request of tho Senate 1 testified before the Senate Resources
Committee on that program and have attempted sjp.co ry departure
ttoni tin: Federal Government (in 19Q61 vo have this regulatory
program vreleased to the Alaska public for review and comment.
Not Dbecause 1l believe it is the answer to the question of
subsistence resource management not because | believe Alaskans
have the ngriv. , under federal law, to review, <comment and have
those comments considered BEFORE that program or any other such
Progiam is pec Ino pJace.

why has our Congressional delegation not insisted that, the
federal plan be released? Why have the so called "friends of
Alaska" that serve in the Department of Interior not insisted
that this program be released? Why have the Alaska Federation of
natives and tne Native Village oi Regional Corporations not.
insisted mat this program be released? Why has the State
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littlipilture and oui Governor n.it LiAttini < that program be

re"oust"dJ

I1ACV ttie vil. AN I'i.t'A only _jpp110s t.n ted..-ml lands.

1*ACT -Congtci*t> Jotirni Hint the St.)tc ol A luoku Wns eoinpet.onl to
niiirmge tne fish »ul _J.din¥osou rcww on twchuu! l.iikh> - however
such niiiii.i jelin™-(i is subject to Fcdi*i.il law, rnunugeiiirMit cooperallon
and ultimate dppr ov.il. Feaer_il 1iitjcncies manage the nani tdt.

i.»CT -1£ the Strite Fisn and Game tfOcU"ds uilodr* on allocation
oecision ot 1ii.in mid yama tesourcps on Federal lands that federal
.ione jf£W did not aytoo with - it wvould not tie approved. The

Federal agencies no ld the authority under federal law to approve
or deny al local ion dec inions within federal boundaries.

FACT - Ti tle VIIT ai ANILCA does not apply to Statu lands but an
amendment or out State Constitution would.

FACT -Title Vil of ANILCA discriminates on the basis of

res ideucy.

FACT - A number ot Constitutional lawyers including government
Solicitors believe that Title VIII is wunconstitutional. Why
hasn®t the State of Alaska challenged its application?

FACT - The Master Memorandum of Agreement on the Management ol
Fish and Game 1in Alaska signed ny Secretary of interior Watt, and
Governor Hammond is ignored by federal agencies. It is an
Informal regulation that did not comply with federal or state
administrative procedural laws. ir. is in all respects 1invalid.

FACT - Under federal law the subsistence preference is granted to
rural communities who subsist on federal lands (not stato or
private lands) and this subsistence preference may be lost or

regained based on the delineation of a community as "rural".

fACT - Title V111 of ANILCA and its Legislative history provides
no definition of "rural*1l.

FACT - The onLy Federal definition of Rural to be found is the
one used by the US Census Bureau. A communicy of 2,5UU or less
is classified as rural. Any community with a population above

2,500 1is classified as urban.

FACT - The Subsistence preference granted by title VIII is not a
property right. The 1legislative history makes this very clear.
FACT - The Subsistence preference granted by Title VXi 1 is not

granted in perpetuity

FACT - The Subsistence preference granted by Tit le Vi1i1 is not
granted to Native people but to persons who reside in rural

commonities.
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FACT - Thu requirement- under Title Viu of ANILCA and the
Constitutional amendments being <considered grant a preference,
in order to implement that preference one must ensure that the

allocation can in; reasonably received by those granted the
allocation. Howcun the StalLe of Aliska or the Federal
govcL nment ensure a subsistence PREFERENCE allocation of salmon
(hotter than 9»3t of ail the subsistence resources taken) to a

small native village at the boarder of Alaska on tne Yukon River
when tho commercial fishing industry will intercept those same
runs of salmon 1in the open ocean?

FACT - A law suitchallenging the allocation decisions of the
.State and/or the Federal agencies - that they do not adequately
protect the subsistence preference of rural communities could
radically impact Alaska®s commercial fishing industry.

FACT - The Department of che Interior 1is not: paying the State of
Alaska the funds necessary for the State to manage subsistence
resources on federal lands. Sincepassage of ANILCAiIn 1980 the
federal government has only paid the stato about Si Million a
year. The State expends more than S'1 Million a year on the
pzoyram.

FACT - Thu State Supreme Court decision dees not apply to Fedoral
lands. Title VIII of ANILCA is still in effect and subsistence-

preferencos will be met on federal lands.

FACT - The assertion by some 1in Washington and m Juneau that it
is impossible to manage Alaska ™ fish and game resources unless
it is done by the State isinconsistent witn thohistory of fish
and game management in all Other states. Alaska isone fifth tho
size of the contiguous states. That means that a grouping of
states equals theland mass Of Alaska. Each of these states
manage their fish and game resources quite well and many States
have federal areas within their boundaries which are under

EXCLUSIVE FEDERAL JURISDICTION meaning the state has no
legislative or regulatory authority within the federal boundary.

This management is accomplished through cooperative management
agreements between states and federal agencies.

FACT - The trend in the lower 48 is that Federal Courts are
reversing previous decisions granting special privileges to
mdians off of "Indian Jlands™.

FACT - ANCSA provided federal and state compensation to Alaska
Natives for aboriginal rights to land and their resources for the
purpose of settling such claims. This compcnsotiontook the form
of cash ana Jlands which were extended/ received andaccepted.

FACT - The problem Alaska is facing was <created by, what our
Supremo Court referred to as a "crude" attempt to solve a c-enolex
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allocation question, . . . was <created by Conytuss - NOT BY THE
{JTATE OF ALA.SKA.

FACT - Federal management of subsistence resources on federal
lands 1is subject ca federal Law. The preference must be granted.
Tne allocation must be based on sound wildlife management
principles. Federal, management of subs isconce resources is

subject to oubiic review and comment.

FACT - Tile Fish and Wildlife Service must prepare an
Environmental Impact Statement before it can implement a
Subsistence Resource Management Program, This EIS is also

subjact to publie review and comment.

FACT - significant portions of federal lands ace not open to
subsistence hunting or fishing. The people in Glacier Bay
National Park nave just come to realize that.

1l submit to you, as an Alaskan with some knowledge of federal,
agencies and subsistence law, that federal management oL
Subsistence resources on federal lands will not significantly
alter the allocation of fisn and game resources as such

allocations are already constrained by federal law.

1 submit that tne management of fish and game resources in the
State will not significantly change, as federal and state
agencies will enter into cooperative agreements regarding such
resources to ensure proper management consistent with state and

federal law.
| submit that the federal agencies will bo more directlLy
responsible for paying the costs of such management. A cost now

unfairly placed on the state budget.

And I submit to you that such an action will isolate those m
Washington DC and in Juneau that have personal agendas that are
facilitated by conflict - be it racial or political.

Why should tne State of Alaska amend its Constitution, one built
on the lessons learned from the mistakes of other States, to
comply wicn a1 federal law that many believe wunconsti tutio.ual and
that only applies to federal lands witnin which the stato has

little jJjurisdiction anyway?

1 must conclude tnat the best solution is to let the federal

agencies manage subsistence resources on federal lands, do not
amend our Sidti; Constitution, and have the State join with
private efforts - well underway - to challenge the

constitutionality ct Title VI11 of ANILCA.
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(907) 465-3500

FOR IMMEDIATE RELEASE
March 2, 1990
No. 90-40

COWPER INTRODUCES SUBSISTENCE CONSTITUTIONAL AMENDMENT

JUNEAU-Gov. Steve Cowper today is introducing a joint resolution in both
houses of the state legislature that would give rural Alaska residents a priority for
subsistence uses of fish and wildlife.

The resolution would amend the state constitution to autnorize a subsistence
priority for rural residents. In determining subsistence eligibility, the amendment would
allow the state to consider where a person lives, what the availability of alternative
resources is, and whether subsistence is the customary and primary livelihood of
people in the area.

"We've considered a whole gamut of options, from completely restructuring
our fish and game management system to challenging federal subsistence law in
court," Cowper said. "We've concluded that a constitutional amendment is the only
practical way we can guarantee that Alaskans who depend on a subsistence way of
life won't be deprived of access to fish and game."

The resolution must pass by a two-thirds majority vote in both the House and
Senate before appearing on November's general election ballot for voter approval.

In 1980, Congress passed the Alaska National Interest Lands Conservation
Act (ANILCA) mandating a priority for subsistence uses of fish and wildlife cn federal
lands by rural residents. ANILCA also set out that the federal government would take
over management of fish and game resources on federal lands in Alaska if the state

did not pass similar legislation giving rural residents subsistence priority.

-MORE-
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In 1986, Alaska's legislature passed subsistence legislation giving rural
residents preference when resources are scarce, thus preventing a federal takeover of
fish and wildlife management on federal lands in Alaska.

Last December, in McDowell v. State, the Alaska Supreme Court declared
that law unconstitutional, thereby jeopardizing the state’s authority to manage fish and
wildlife on federal lands and perhaps throughout the state. That ruling also would
make it difficult, if not impossible, for the state to ensure that Alaskans who depend on
fish and wildlife the most have the necessary opportunity to take those resources.

"Although we've asked the Supreme Court to reconsider its ruling on
subsistence, it's unlikely the court will reverse itself,” Cowper said. "The current
subsistence situation is unacceptable. Alaska has to be able to manage its own fish
and wildlife resources. Otherwise, the federal government would be making decisions
about the allocation of our resources and how people here should live their lives.
Alaskans know what's best for Alaskans and | believe we need to stand together to
protect our citizens’ rights through a constitutional amendment."

The joint resolution introduced today would add a new section to Article VIII of
the state constitution ensuring that the constitution does not prohibit:

* a subsistence priority for rural residents; and

» the allocation of fish and wildlife for subsistence uses on the basis of local or
community residence, availability of alternative resources, and customary and direct
dependence on a fish or game population as a mainstay of livelihood.

In addition, the resolution would reinstate the provisions of the 1986
subsistence law ruled unconstitutional by the state Supreme Court in December. That
would put subsistence back in the same position it was before the Supreme Court
decision in the McDowell case. The resolution also directs the lieutenant governor to
place the proposed constitutional amendment before voters in November's general
election.

Last month, the Alaska Federation of Natives adopted a policy position
supporting a similar constitutional amendment giving subsistence preference to rural
residents.

-30-



ALASKA OUTDOOR COUNCIL, INC.

MAH 6 1930
March 1, 1990

Senator Bettye Fahrenkamp
Pouch V
Juneau, Alaska 99811

Dear Senator Fahrenkamp:

Attached hereto is a MEMORANDUM ON FISH AND WILDLIFE
MANAGEMENT which constitutes the formal and official position of
the ALASKA OUTDOOR COUNCIL, INC. on the Subsistence 1issue. This
position paper was extensively reviewed by the AOC Board of
Directors, in consultation v/ith recognized fish and wildlife
managers, before the AOC Board passed it. We believe it is the
best solution to the problems facing the State of Alaska regarding
the Subsistence issue.

The AOC 1is an organization representing approximately 55
separate state outdoors clubs and associations throughout Alaska
with some 11,000 members, and therefore this paper reflects the
views of a large segment of the outdoor community.

Recently, the Governor 1indicated that he would support a
Constitutional Amendment to Alaska®s Constitution to authorize a
rural preference for the taking of fish and wildlife in Alaska. We
believe such an action would be very divisive to the people of the
State and oppose such a procedure. In this day and age when the
very concept of hunting 1is under attack from certain groups, we
believe all hunters and fisherman, and other out-of-doors people
need to stand together, and not be divided over who should, or
should not, receive preferential rights to take fish and wildlife
resources 1in this State. We urge you to consider the enclosed
position paper, and get involved 1in supporting the procedures it
outlines. We would be happy to discuss it further with you at your
convenience.

For the AOC Board of Directors
I am,

Vteyng/Anthony Ross
Attorney at Law

Affiliated with National Rifle Association



ALASKA OUTDOOR COUNCIL, INC

MEMORANDUM ON FISH AND WILDLIFE MANAGEMENT

The State Constitution requires that all
fish and wildlife resources be managed_ for "common use."

Rfaska Constitution -art VT % 15 and 17

The Alaska Supreme Court ruled in McDowell v. State, that this
is an important constitutional right of all Alaskans and requires
that all Alaskans have equal access to Alaska®s fish and wildlife
resources. The State of Alaska cannot discriminate on the basis of
residency 1in allocating access to this important resource.

The State Constitution requires that all fish and wildlife
resources be managed on the principle known gs "sustained yield.1

AIasEa Constitution, ,%\rt VI,

The Alaska Constitution requires Alaskans to manage fish and
wildlife vresources to insure that Alaskans can harvest these
resources each year. The term "sustained yield” 1is a recognized
biological principle. Proper fish and wildlife management should
focus on resources, not on politics or sociology.

The State of Alaska must be allowed to manage its
fish and wildlife resources, “he Federal Government
should not be allowed to manage fish and wildlife
on Federal lands in Alaska.

A comprehensive fish and wildlife management system
administered by Alaskans using biological principles is absolutely
essential for the well-being of fish and wildlife resources in this
state= Established management techniques can ensure that there are
more Tish and wildlife resources for all Alaskans.1

For example, The Anchorage Timea, Wednesday, February 7, 1990,
contained an article entitled "Proper Resource and Game Management Will Alleviate
Moose Problem."™ The article wa3 written by Jim Page, a forester with the Alaska
Department of Natural Resources, Division of Forestry. Mr. Page stated that
"(i]n 1983 Swedish hunters harvested 232,000 moose compared to an Alaskan hunter
harvest of 10,000 . . . .Sweden attributes their great moose harvest, in part,
to intensive forest management".

1.

Memorandum on Fish and Wildlife Management
February 1990

Affiliated with National Rifle Association



At the present time, Alaska 1is not fully committed to such
intensive management programs. Alaska can satisfy the Alaska
Constitution, and 1i1ts citizens®" desire for Alaska"s fish and
wildlife resources, by committing itself to intensive management

programs.

Title VIIlI of ANILCA mandates Federal management of fish and
wildlife resources on Federal lands in Alaska if Alaska“s
subsistence law d”es not conform with the provisions of ANILCA.
ANILCA mandates subsistence uses be granted on the basis of
residency only.2 This directly conflicts with the provisions of
Alaska®"s Constitution, Art. VIII, &8 3, 15, & 17. The Alaska
Supreme Court has held that a preference based on residency
violates these provisions.

No other state 1in the Union operates under the 1iImmediate
legislative threat of a Federal take-over of its fish and wildlife
management. Indeed, Ulocal management of fish and wildlife was one
of the cornerstones of the statehood movement.

There are three things the State of Alaska should do to
resolve the problem of threatened Federal takeover.

First, the Legislature should repeal the laws providing for
rural subsistence3 preferences and allow the Boards of Fish and
Game to manage Alaska®s TfTish and wildlife resources in conformity
with Alaska®"s Constitution, using scientifically recognized Fish
and Wildlife management techniques, 1including intensive management
and resource harvesting governed by seasons and bag limits, methods
and means. The Legislature should pass legislation or resolutions
necessary to implement such management.

Second, the State should notify its Congressional delegation
of its management program, and ask the Congressional delegation to
seek changes in ANILCA recognizing this State"s right to manage its
fish and wildlife resources under such a program.4

ANILCA does not permit access to be regulated on need or reliance.

Subsistence is a misnomer; it is not a method for putting food on the

table and has nothing to do with need. It is a chosen lifestyle. It is not the
government®s role to preserve any particular lifestyle. Instead the government
should allow for individual choice and do nothing to discourage those lifestyle
choices.

While there have been warnings concerning the amendment of ANILCA,
it should be remembered that ANILCA has been amended nine (9) times since its
enactment with no major problems.

Memcrandum on Fish and Wildlife Management
February 1990



Third, the State should initiate litigation 1in the Federal
Courts to prohibit the Federal Government from interfering with
State management of fish and wildlife resources on Federal lands 1in
Alaska.

None of these remedies are mutually exclusive. That 1is, the
State can do one, the other, or all, at this time.

Those people who utilize Alaska®s fish and wildlife resources
for personal consumptive use must be reassured that the State
will ensure that they will continue to have access
to these resources within Constitutional limitations.

Because in some areas of the State,, personal consumptive uses
of fish and wildlife may be more prevalent, some people believe
that the State is unwilling or unable to recognize this lifestyle.
They believe that only the Federal government will allow this and
lifestyle to continue.5

Alaskan State Officials must, demonstrate that Alaskans,
working together, can solve our own problems, without Federal
intervention.

The Governor should immediately call the state®s Boards of
Fish and Game into session to set seasons and bag limits, methods
and means, Tfor the upcoming fishing and hunting seasons. Once
Alaskans see .hat they will have a reasonable opportunity to
harvest fish and wildlife resources next season, some of their
anxiety should be diminished.
Again, however, the decisions of the boards must be based on sound
management principles, and not based on politics or socioeconomics.

The Boards of Fish and Game should continue to set
fishing and hunting seasons based on sound wildlife and fish
management principles and the biological principle
of sustained yield.

Seasons and bag limits, methods and means should be utilized
to ensure proper fish and wildlife management, sustained yield, and

Again, it 1is not government's role to preserve any particular
lifestyle. It also bears mentioning that the Alaska Native Claims Settlement Act
(ANCSA) provided for transfer of 44,000,000 acres of land, and $960,000,000 to
the Native peoples of Alaska and in exchange, ANCSA abrogated all native hunting
and fishing rights. Thus, the claim arising from some Native groups that
subsistence rights are somehow an aboriginal right of the Native people of
Alaska, should not be given serious consideration.

-3-

Memorandum on Fish and Wildlife Management
February 1990



access to the fish and wildlife resources to all types of uses,
i.e., commercial, non-consumptive uses, and consumptive uses.
Personal consumptive use should remain on an equal footing with the
other uses.

During periods when fish and/or wildlife stocks are low in a
particular area, the Boards can regulate fish and wildlife harvest
using the traditional methods of seasons and bag limits, methods
and means, 1in conformity with the Alaska Constitution, to ensure
that local residents still have a fa.™ opportunity to harvest fish
and wildlife resources in areas close to their residence.6 In
addition, the State should designate an area as an "Intensive
Management Area"™ to restore fish and wildlife populations to
sufficient numbers in order that liberal seasons and bag limits can
be resumed as soon as possible.

Active and intensive management will allow all Alaskans to
live the lifestyle they would like, relative to fish and wildlife
resources.

ANILCA must be changed to clearly allow the State to solve
its own problems.

Alaska should be allowed to handle 1i1ts own problems without
unnecessary Federal interference. The above outlined plan would be
one method of doing so.

The Congressional delegation should be asked to obtain
passage of the necessary changes in ANILCA.

The Governor can and should enlist the support of other
governors for Alaska®"s position on these changes. Members of the
legislature can and should enlist the aid of other legislatures in
supporting Alaska®s position also.

The argument 1is simple. IT the Federal government assumes
management of fish and wildlife resources in Alaska, the same thing
could happen 1in other states having any Federal 1inholdings. The

cost of Federal management of Alaska®s resources would be borne by
the taxpayers of the other states. Finally, under a Federal take—
over, Alaskan fish and wildlife resources would not be managed for

It should be remembered that Native people have been awarded

44, 000, 000 acres of land which is held in fee simple. Like any landowners Native
people can and do refuse to allow others to hunt on, and fish on, their land
during seasons established by the Department. This alone can serve as a way to

limit competition for fish and game stocks, although it is recognized that at
present, enforcement of trespass laws are difficult.

-4-

Memorandum on Fish and Wildlife Management
February 1990



all Americans, but, wunder the terms of ANILCA, these resources
would be managed only for the rural subsistence wusers living in
Alasxa. How many non-Alaskans wouldbe willingto pay for that
program?

ANILCA has been amended nine times since 1980. Our
Congressional delegation should not have trouble doing it one more
cime, 1if the State®s plan is a reasonable one.

The State of Alaska should be prepared to litigate the question
of Federal Management, 1if it is unsuccessful in
a modification of ANILCA.

The State should immediately initiate litigation in the event
that the Congressional delegation is unable, or unwilling to obtain

the necessary changes in ANILCA. The Alaska Constitution,
including the "common use™ and equal treatment provisions, was
approved Dby Congress at the time of statehood. The threat of

Federal take-over management, through the ANILCA legislation, flies
in the face of the implied approval of Alaska®s right to manage its
own fish and wildlife resources granted through the Statehood

process.

-5-

Memorandum on Fish and Wildlife Management
February 1990
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THE ALASKA FEDERATION OF NATIVES

The Alaska Federation of Natives (AFN) is a statewide
advocacy organization working on behalf of 80,000+ Eskimos,
Aleuts and Indians. It is the largest Alaska Native organization
with ¢ membership of 137 villages, 13 Alaska Native regional
corporations, and 10 x"ogional non-profit organizations.

The mission of AFN is to enhance and promote the cultural,
economic and political voice of the entire Alaska Native people,
their governments and organizations, with respect to federal,
state and local laws; to foster and encourage preservation of
Alaska Native cultures; to promote understanding of the economic
needs of Alaska Natives and encourage development consistent with
those needs; to protect, retain and enhance all lands owned by
Alaska Natives and their organizations; and to promote and
advocate programs and systems which instill pride and confidence
in individual Alaska Natives.

HISTORY

The Alaska federation of Natives was formed in October of
1966 when Alaska Natives came together for a statewide conference
to address the need for a settlement of Alaska Native aboriginal

land claims.

Between 1966 and 1971, AFN worked to attain passage of the
Alaska Native Claims Settlement Act (ANCSA). When this goal was
achieved in December of 1971, it was not an end for AFN but a new

beginning.

As Alaska Natives began the task of implementing ANCSA, AFN
offered technical assistance and managed a number of statewide
human service programs. As the strength and independence of the
regional associations grew, the human service programs were
transferred to these associations.

A responsive AFN organization evolved to address the new
challenges and issues facing Alaska Natives. Funds collected
through membership fees allowed AFN to become a prime negotiator
in the federal legislative process to ensure Alaska Native
interests were addressed, clarified and protected under the
development and passage of the Alaska National Interest Lands
Conservation Act of 1980; the 1987 Amendments to the Alaska
Native Claims Settlement Act (1991 legislation) and other federal
legislation impacting Native Americans.

Integrity * Pride in Heritage ¢ Progress



AFN BACKGROUND
PAGE 2

AFN assumed an active role in the Alaska State legislative
process by promoting legislation for funding new and/or
maintaining existing rural programs in the areas of health,
education, resource development, labor and government.

AFN CONVENTION

Since 1966, the annual AFN convention has become a
traci ;ional meeting place for over 3,000 Alaska Natives. Each
October, the convention provides delegates from each Alaska
community with an opportunity to discuss current issues of
importance to the Native community, to establish the AFN
priorities for tie upcoming year, to renew old friendships, and,
most importantly, to strengthen common bonds among the diverse

ethnic group of the state. Each voting delegate is authorized by
resolution to participate in the decision-making process of the
convention. During the convention, delegates act on resolutions

received from the many entities and individuals, elect the AFN
Chairman and the village representatives to the AFN Board of
Directors. The Boa®"d, 1in turn, directs AFN staff to carry out
the direction set by the delegates. AFN becomes the VOICE OF THE

PEOPLE.
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Steve Cowper
of Alaska

Honorable
State

The
Governor -
Pouch A

Juneau, 99811

Alaska

Dear Governor Cowper:

On behalf of the AFN Board of Directors, |
express our appreciation to you for making time

16,

INC.

+ Phone (907) 274-3611

1990

would like to
in your

schedule to attend the recent AFN statewide subsistence

the Native

conference. As you know,

spent two days discussing the subsistence
resolutions,

adjourning, passed several

leaders who attended

issue, and, prior to
copies of which are
implement a
thoughts you shared

enclosed, that urge the AFN Board to adopt and
comprehensive subsistence policy. The
with those iIn attendance about how best to achieve our

mutually shared goals were both

In your presentation to the conference,
what you have publicly stated on many occasions
must enjoy the support of

proposal, if it is to go anywhere,
both the Native community and myself.
together on this one."

informative and helpful.

you reiterated
Ila.ny

In short, we have to be

I applaud you for your commitment to the people most

affected by the McDowell decision -

Alaska. On behalf of AFN, |

the Native people of
pledge our continued cooperation

and assistance to a timely resolution of the situation facing

us today.

In your presentation you outlined three requirements for

an acceptable solution.

(1) The approach must be
constitutional amendment;

along the

lines of a

(2) the constitutional amendment must, at a
minimum ensure the continued subsistence priority
for rural Alaskans on both state and federal lands;
and

Integrity ¢ Pride in Heritage < Progress



(3 passage of the constitutional amendment cannot
be put at risk by the 1inclusion of language that
will meet with opposition from those - legislators
and voters alike - who might otherwise endorse a
rural subsistence preference.

As a result of our deliberations over the two-day
meeting, || believe we are in agreement with your three
requirements.

In that regard, by a unanimous vote, on April 11 the
conference adopted a resolution that urges AI-R to support an
amendment to the Alaska Constitution to grant the legislature
authority to regulate subsistence resources consistently with
federal laws and retain fish and game management authority on
federal lands. The amendment that Representative Lyman
Hoffman recently proposed would achieve that result.

However, the resolution®s support for a constitutional
amendment is not unconditional. Rather, the amendment
conditions support on the State, prior to July 1, initiating a
review of "all State subsistence statutes, policies,
regulations, programs and practices in every area of State
jurisdiction in order to establish all overall subsistence
management regime that iIs responsive to the true subsistence
needs of affected Alaskans.”™ Such a review has an important
purpose. The Alaska subsistence statute merely establishes
state policy. The statute delegates implementation of that
policy to the Alaska Board of Fisheries and Board of Game,
whose members have broad administrative discretion to exercise
independent judgment. For that reason, no matter how wise the
policy it codifies and no matter how carefully it is drafted,
over time, no subsistence statute 1is any better or worse than
the people who implement it.

As you know, in the early 1980s several Board members
exercised their administrative discretion in a manner
purposely and repeatedly calculated to prove that the State
subsistence law was unworkable. While considerable progress
has been made since then, both during your and during the
previous administration, to ensure that individuals appointed
to the boards are committed to exercising administrative
discretion to implement the Alaska subsistence statute in good
faith and with appropriate sensitivity to the needs and
lifestyle of Alaska Natives and other residents who depend
upon fish and game for their sustenance, at best, the boards”
implementation has been uneven, particularly in southeast

Alaska.

In addition, time and time again, problems between
subsistence users and the State regulatory system escalate and



turn into conflicts which eventually end up 1in court. This
costs both the State and the subsistence users much tinme,
energy and money. In our view, Jlitigation should be an avenue
of last resort. A thorough review of the State regulatoiy
system as it affects real people could provide us both an
opportunity to make government work bettor for people find cut
down tho costs 1in continuing to litigate problems.

For these reasons, tho Native leaders who attended the
statewide subsistence conference were of the strong opinion
that a thorough 1independent review of the boards*®
implementation of the Alaska subsistence statute is long

overdue.

To be effective, such a review must involve Native
organizations whose membership has been adversely affected by
board implementation decisions. On behalf of AFN, 1 would
like to commit our organization to working with vyou,
Commissioner Collinsworth, ADF&G staff, the boards and all
other interested parties to ensure that such a comprehensive
review can proceed as soon as possible.

Sincerely

Julie E. Kitka
President

cc: AFN Board of Directors
AFN Legislative Committee
RurAL CAP
Association of Village Council Presidents
Tanana Chiefs Conference
Southeast Native Subsistence Commission
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SUBSISTENCE SUMMIT CONFERENCE
ALASKA FEDERATION OF NATIVES
RESOLUTION NO. 90-1
APRIL 11, 1990

ENTITLED: Alaska NATIVE SUBSISTENCE RIGHTS:
AN AFFIRMATION AND A STRATEGY

WHEREAS, the Alaska Federation of Natives, constituted of
Regional Corporations, Regional non-profit
organizations and other affiliated groups from
throughout Alaska, represents those entities and
communities in advancing their subsistence rights and

interests; and

WHEREAS, approximately four percent (4%) of all fish and
wildlife harvested in Alaska is taken by subsistence

users; and

WHEREAS, less than one percent (1%) of salmon harvested 1in
the State is taken by subsistence users; and

WHEREAS, 1in the 1980s, 50,000 Natives and 60,000 non-Natives
were subsistence users; and

WHEREAS, approximately 40,000 urban Natives are deprived of
1 their subsistence rights; and

WHEREAS, under ANILCA, the determination of priority
subsistence rights among resource users 1is made only
when it is necessary to restrict the taking of
populations of fish and wildlife in order to protect
the continued viability of such populations; and

WHEREAS, Congress declares ,uat the continuation of
opportunity for subsistence uses by rural residents of

Alaska, 1including both Natives and non-Natives, on the
public Ulands, and by Alaska Natives on Native lands is
essential to Native physical, weconomic, traditional and
cultural existence and to non-Native physical,
economic, traditional and social existence; and

Integrity - Pride in Heritage « Progress



WHEREAS, as 1identified in Alaska Native Health Service
studies, Alaska Natives may be adversely affected by
the unavailability or scarcity of traditional foods and
changes 1in Native lifestyle; and

WHEREAS, Title VIII of ANILCA was enacted in part to fulfill
the unmet; subsistence oriented requirements and
purposes of ANCSA and to essentially protect the
cultural and traditional Alaska Native lifestyle;

MOW THEREFORE BE IT RESOLVED that the Alaska Federation of
Natives is directed by the delegates herein assembled
at the Subsistence Summit Conference to adopt as 1its
principal direction and recommends to ail appropriate
Native organizations the following:

Act to continue to support the inherent Native
rights to subsistence resources and uses.

Act to gain approval of an amendment to the
Constitution of the State of Alaska that allows
the State to exercise management jurisdiction over
all fish, wildlife, plant and other renewable
natural resources within its boundaries and
provides that the State shall exercise management
of subsistence resources therein 1in accordance
with applicable federal Ilaw.

Act prior to July 1, 1990, to have the State of
Alaska review and revise as necessary all State
subsistence statutes, policies, regulations,
programs and practices in every area of State
jurisdiction in order to establish an overall
subsistence management regime that 1is responsive
to the true subsistence needs of affected
Alaskans. Such review and revision shall include
representation from Native organizations that
represent those Alaskans directly affected. This
review shall seek to establish a definition of
"rural”™ which includes as many Alaska Native
people as possible and that the State
administration adopt a subsistence system for
individuals not in "rural"™ areas who can
demonstrate traditional and customary utilization
of natural resources. Such review and revision
shall be undertaken with the fundamental intent to
allow those Alaskans who by custom, tradition,
location, and circumstance have practiced
subsistence use of Alaska®s resources up to the
present and will in the future, to do so 1in an
appropriately responsive, sensitive,
comprehensive, timely and continuing manner.



Act immediately to request and to take action to
involve affected Native organizations directly and
fully in development, promulgation and
implementation of any federal subsistence
management regime developed for federal lands in
the event State management 1is terminated. Native
organizations shall resist, with all possible
force, any attempt by the State of Alaska to
contract with the federal government for any role
in managing federal lands for subsistence uses.
Tribal contracting for management of federal Ilands
for subsistence uses will be strongly supported.

Act to initiate a vigorous campaign to educate and
familiarize public officials and legislators with
all aspects of subsistence resources and uses.

Act to initiate a vigorous registration campaign
across the State of Alaska.

BE IT FURTHER RESOLVED that all Native entities and
organizations shall withdraw after July 1, 1990, their
support for State subsistence management on federal
lands and for a State constitutional amendment if there
is not a satisfactory resolution pursuant to the review
and revision of State subsistence management requested

herein; and

BE IT FINALLY RESOLVED that 1in the. event of the above
withdrawal of Native support, all affected Native
organizations shall pursue with all appropriate
resources any and all legal and Congressional actions
to secure their rights to Alaska®s subsistence

resources and uses.

Passed and approved unanimously by delegates to the AFN
Subsistence Summit Conference this 11th day of April, 1990.

Julie E. Kitka
President
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SUBSISTENCE SUMMIT CONFERENCE
ALASKA FEDERATION OF NATIVES
RESOLUTION NO. 90-2
APRIL 11, 1990

ENTITLED: ALASKA NATIVE SUBSISTENCE RIGHTS: A PRIORITY FOR
ALASKA NATIVE TRIBAL MEMBERS

WHEREAS, Alaska Native tribes have managed fish and game 1in
their traditional areas since before anyone can
remember, and both the Native people and the animals
benefited from tribal management; and

WHEREAS, members of Alaska Native tribes today, and.in the
future, rely on the right to harvest subsistence
resources to nourish their bodies, and for the survival
of their culture; and

WHEREAS, the only way to guarantee subsistence rights for
members of the Alaska Native tribes is for tribal
members to be given a priority to harvest subsistence
resources on all lands in Alaska that they have
traditionally and customarily used;

NOW THEREFORE BE IT RESOLVED that Native tribes and

- organizations will work in the long-term to gain a
subsistence priority for Alaska Native tribal members,
and to affirm the power of Alaska Native tribes to
manage and regulate subsistence uses by their members.

Passed and approved unanimously by the delegates to the AFN
Subsistence Summit Conference this 11th day of April, 1990.

President

Integrity * Pride in Heritage ¢ Progress
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SUBSISTENCE SUMMIT CONFERENCE
ALASKA FEDERATION OF NATIVES
RESOLUTION NO. 90-3
APRIL 11, 1990

WHEREAS, the McDowell v. State decision by the Alaska Supreme
Court puts the State out of compliance with the federal
subsistence preference found in Title VIII of ANILCA and
will lead to a federal assumption of fish and game
management authority on federal lands in the State after

July 1, 1990, unless the law is changed; and

WHEREAS, there is a substantial doubt that the law can be changed
in time to avoid federal takeover of fish and game
management on federal lands; and

WHEREAS, joint State and federal planning for implementing a dual
fish and game management system in the State after July 1,
1990, has taken place without participation or over
consultation with the Alaska Federation of Natives or other

Native organizations; and

WHEREAS, the sound management of Alaska®s fish and game resources
is inseparable from Native culture and tradition and must be

protected by all possible means; and

WHEREAS, Representative Lyman Hoffman has proposed a State
constitutional amendment which would allow the State to
m manage subsistence resources in accordance with federal law
and retain fish and game management authority on federal

e lands.

NOW THEREFORE BE IT RESOLVED that the body assembled herein
directs the Alaska Federation of Natives to work towards
amending the State constitution to allow the State to manage
subsistence resources consistently with federal laws and
retain fish and game management authority on federal lands.

Passed and approved unanimously by the delegates to the AFN
Subsistence Summit Conference this 11th day of April, 1990.

i - -l:
JuTf£e E. Kitka
Preside :it
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NEWS RELEASE

FOR IMMEDIATE RELEASE CONTACT: Janice Ryan
April 13, 1990 27/1-3011

In'ryrili ivivir 1« Heritaye lioyrcu

NATIVE SUBSISTENCE CONFERENCE ADOPTS RESOLUTION

More than 700 Alaska Natives, representing villages,
regional and statewide organizations, gathered at the Egan
Convention Center 1in Anchorage this week for two days of
intensive discussions of the current subsistence issue. The
Conference, to which all Native people and organizations were
invited, was hosted by the Alaska Federation Natives on April
10 and 11. It concluded with a five-hour public hearing
before the House and Senate Resources Committees of the Alaska

State Legislature.

The issue at stake is continued Federal and State
protection of subsistence uses for Alaska Natives and other
rural residents throughout the State.

During the first day and one-half, participants listened
to speakers and panelists, including Governor Steve Cowper,
Senator Ted Stevens (by pre-recorded videotape), Congressman
Don Young, Interior Secretary Manuel Lujan, State legislators.
Native leaders and representatives of commercial fishing,
environmental and sport hunting and fishing groups. Among the
topics presented and submitted for discussion on the floor:

the recent Alaska "Supreme Court decision in
McDowell*v. State which declared that the State
subsistence law of 1986 - providing a subsistence
priority to all rural Alaskans, Native and non-Native

alike - was unconstitutional;

- the imminent prospect of a Federal takeover of fish an.d
game management on Federal lands, i1f no State solution to
the constitutional crisis can be found by July 1, 1990;

how such a system of "dual management”™ (with the Federal
government implementing a rural subsistence priority on
Federal lands and the State government an as-yet unknown
subsistence policy on State and private lands) would
actually work, given unknown plans of the Federal
agencies and unresolved issues in Federal and State

courts;



the political risks to Alaska Natives and the State as a
whole of persuading the U.S. Congress to open the Alaska
National Interest Lands Conservation Act (ANILCA) to
amend the federal subsistence law; and,

various options and legislative processes by which the
State Constitution might be amended to bring Alaska back
into compliance with Federal law and avoid Federal
intervention.

On Wednesday, Secretary Lujan addressed the Conference,
stating that the Federal government will fulfill its non-
discretionary obligations under ANILCA and is already deeply
involved in planning for that contingency on July 1. However,
the Secretary strongly urged that the State of Alaska act
expeditiously to solve the problem at the State level, and to
avoid the necessity of a Federal takeover. Governor Cowper
echoed this point in his remarks, while making it clear that
he would not support a state measure which was not politically
viable and did not have the backing of the Native community.
Senator Stevens and Congressman Young reiterated previous
public statements on the dangers of opening ANILCA in the
Congress, and urged that the State Legislature and the
Governor solve the problem in Juneau before the end of the

legislative session.

On the final afternoon of the Conference, a lengthy
debate within the Native community was held and a variety of
positions were presented and argued. Prior to adjournment,
conferees unanimously adopted several resolutions representing
a balance of viewpoints, recommending that all Native
organizations seek:

to continue to support the inherent Native rights to
subsistence uses and resources;

to gain approval of a State constitutional amendment
allowing the State of Alaska to continue exercising fish
and game management on all lands within its boundaries in
accordance with applicable Federal law (ANILCA);

to advocate a thorough review of the entire system of
State management of subsistence, involving Native
individuals and organizations directly affected,
addressing the definition of "rural,” emphasizing the
needs and rights of customary and traditional subsistence
users, and recommending necessary changes in statutes and
regulations to improve State operation of subsistence
management - and to make such a review process a
prerequisite for continued Native support of a
constitutional amendment to retain fish and game
management in State hands;



to involve Native people and their organizations directly
in the development and implementation of any Federal
subsistence management regime on Federal lands, 1in the
event that dual management occurs after July 1, with
specific intention to resist any attempt by the State of
Alaska to contract with the Federal government for any
role iIn managing subsistence on Federal lands and to
maximize opportunities for the contracting of federal
management responsibilities to Native tribal

organizations;

to initiate a campaign of public education to familiarize
legislators, other officials and the general public with
the facts of subsistence resources and uses;

to initiate a vigorous campaign of voter registration
throughout Alaska.
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RE: Federal Subsistence Resource Management Progranm

In September, 1985 the U.S. Department of the Interior notified the
State of Alaska that it was no Jlonger in full compliance with the
requirements of Title VIII of the Alaska National Interest Lands
Conservation Act (ANILCA). This determination of non-compliance
was based on the 1interpretation given by the Alaska Supreme Court
to the Alaska subsistence statute 1in the Madison v, Alaska Depart—
ment of Fish and Game, 696 P.2d 168 (Alaska 1*9*85) . In the same
notiTTcaTTon, theHState was informed that the Department of the
Interior would be forced to take over administration of subsistence
use on public 1lands (federal lands) 1if the State program was not
brought back 1into compliance with ANILCA by June 1, 1986. Passage
of the State"s 1986 subsistence statute prevented a federal take—

over at that time.

In preparation for assuming administration of subsistence uses, the
federal government created the Federal Subsistence Resource Manage —
ment Bo;-rd consisting of officials from the Bureau of Land Manage —
ment, National Park Service, Bureau of Indian Affairs, Forest
Service and U.S. Fish and Wildlife Service, These federal agencies
also drafted regulations defining the operation of the Federal
Subsistence Resource Management Program to manage subsistence
activities within Alaska. These regulations were never released

for public review and were shelved when the State subsistence
statute was passed.

It is my understanding that these same federal agencies are now
taking ~ft/Wher 1l.ook at this program because of the recent Alaska
Supreme CoULvt decision 1in the McDowell v. State”of Alaska case,
which overturned the current STate subsistence statute? It
appears, that 1if the federal government assumes management of
subsistence activities on federal Jlands, this or a similar progranm
would be utilized. It would be beneficial for our legislators to
be aware of this proposal and to understand some of 1its ramifica-

tions.
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The purpose of this memo is to briefly outline some of the key
points of the draft proposal and to give you some idea about how
the federal agency would manage subsistence activities under u

federal progranm, I have also attached some additional material
which should help clarify a number of the points in the draft
proposal. You also have Ric Davidge®"s letter to Walter Stieglitz

which discusses developmc>nt of the program.

Subpar_t A; 9GL,GI5A _£rovI8i22:i

830.1 through 830.3- These sections outline the Federal governments
authority to manage subsistence under Title VIII of ANILCA. The
language 1is derived directly from Title VI 11.

830,4- Definitions. The definition of "rural Alaska residents"™ 1in
330.4(a)(1) is essentially the same definition contained 1in the
1986 state subsistence statute. As you know, the courts ruled 1in
the Kenaitze decision that this definition was inconsistent with
the deTTnTtTon of "rural"™ as used in ANILCA, Title VIII. It would
appear that this definition would require revision 1if the federal
program is 1implemented, (See attachment #1 for an explanation of

the process used for 1identification of rural Alaskan residents)

Both ANILCA and 1its legislative history provide 1little useful
guidance on the definition of "rural". In fact, the legislative
history generally only mentions a number of communities that
Congress considered to be non-rural and several that they believed
may be considered rural. Davidge explains this more fully in his
letter to Stieglitz.

In determining whether or not subsistence uses of a community or

area are "customary and traditional™, the federal program would
utilize the same eight criteria developed by the State Boards of
Fisheries and Game. (See attachment #2, under A(2) for additional

informat ion)

Another important point to be considered (see: 330.4(b)(2)) 1is the
application of this program to those lands, not federally owned,

but within the exterior boundaries of a conservation system unit
(national parks, monuments, preserves, national wildlife refuges,
Forest Service wilderness areas, wild & scenic river corridors,
national conservation areas, and national recreation areas). This
means that subsistence activities on millions of acres of State and
Native owned lands within these federal conservation system units
would be under federal management, I would question the legal
authority of the federal government to regulate hunting and fishing
activities on State owned Jland, even if that Jland 1is within the
exterior boundaries of a federal conservation system unit.

830.5- Policy. This general policy 1is derived _.from Sections 802 a
804 of ANILCA which established the federal governments policy on
subsistence and the preference for subsistence uses.
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Subgar”"B-ProgramS trucj.ure

830.10- Program diagram. 1 have attached an organizational chart
for the subsistence resource management program. (See attachment
*3)

830.11- Use of State entities. The federal program would utilize
the existing State system of Ilocal fish and game advisory commit—
tees, regional fish and game councils, the Board of Fisheries, and

the Board of Game.

830.12- Local fish and game advisory committees. This section of
the proposal authorizes the Secretary of the Interior to establish
advisory committees to those established by the State,
if he determines that the~establishment of such committees are
necessary to satisfy the requirements of ANILCA Section 805.

8830.12 & 30.13 also outline the functions and responsibilities of
the local fish and game advisory committees and the regional fish

and game councils. I a&. not familiar enough with their current
functions and responsibilities to determine how they might differ
under a federal program. You may want to consult the Division of

Boards in the Department of Fish & Game for additional analysis on
this point,

830.14- State Boards of Fisheries and Game. Under the current
system, the Boards of Fisheries and Game set subsistence seasons
and bag limits and make determinations of customary and traditional
use of subsistence resources for communities and areas of the

State. In the proposed federal progranm, it appears that the Boards
would only Ffulfill an advisory role with respect to subsistence
activities on federal lands. 830.14(b) of the proposal 3tates, in
part:

"With respect to the program, these State Boards may
perform the following functions:

(3) Make recommendations to Federal agencies and
the Federal Board concerning the program.”

330.14(c) further points to the strictly advisory role of the
Boards in the federal program:

"Restrictions or other Limitations established by the
Boards of Fisheries and Game to govern the taking of fish
and wildlife on lands under their jJurisdiction, including
but not limited to seasons, permit and license require—
ments, and quantity limits, may be adopted by the Secre—
tary to regulate subsistence~activities, to the extent
that such measures are not in conflict with ANILCA or
other applicable Federal laws or regulations."
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While it does appear that under a federal subsistence management
program the Boards of Fisheries and Game will have only an advisory
role with respect to subsistence activities on federal lands in
Alaska, it is not clear whether they would still be able to estab-—
lish regulations for sport fishing, sport hunting or commercial
fishing activities on those same federal Jlands.

830.16 Federal monitoring. Section 806 of ANILCA requires that
federal agencies, on behalf of the Secretary of the Interior,
monitor the functions of the local advisory committees and regional
councils 1in providing for a preference for subsistence activities.
The federal agencies would also monitor the actions of the State
Boards of Fisheries and Game with respect to subsistence uses.

30,17 Park and park monument subsistence resource commissions.
These commissions have already been established for seven park and
park monument areas, as required by Section 808 of ANILCA. The
proposal defines their responsibilities under a federal management
program. Those responsibilities would remain essentially the same
as they are under the current system.

One very 1important point that needs to be brought out 1is the fact
that these subsistence resource commissions for the park units have
been severly mismanaged by the National Park Service over the last
six years. The agency has provided very little in the way of
technical or administrative support which has served to delay the
commission®s development and implementation of subsistence hunting

plans. Many of the commissions have submitted recommendations on
subsistence activities to the Secretary of the Interior and with
very few exceptions those recommendations have been rejected. The

only recommendations that have been accepted are those which could
actually result 1in a decrease in the number of people who could
engage 1iIn subsistence activities in a given park unit.

The Secretary of the Interior has the responsibility to appoint 3

members to each of the subsistence resource commissions. In
several <cases these appointments have not been made for up to two
years, again hindering the functioning of the commissions. In
addition, the agency often dictates what 1items the commissions can
place on their agendas for discussion and, 1in at least one

instance, has failed to forward £ recommendation to the secretary
for consideration. In short, I have grave concerns about the
future of subsistence activities within national park units if the
federal government, in this case the National Park Service, assumes

management.

830,18 Federal 1land management agencies. This section of the
proposal authorizes federal agencies to develop "(s)uch agency-
specific regulations as are required to carry out agency respon—
sibilities under the Program." Depending upon agency policies,
programs and statutes other than ANILCA, this may also result 1in
significant change 1in the current system. This may be one of the
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most critical aspects of this proposed program. (See Attachment
#2, page 3, Iltem E.)

830.19 Federal Subsistence Resource Management Board. This 1is the
entity that will govern the federal subsistence program if the
federal government assumes control of subsistence activities on the
federal lands 1in Alaska. The Board will consist of: the regional
director for the U.S. Fish & Wildlife Service (chair and lead
official for developing and implementing the program), the area
director of the Eureau of Indian Affairs, the state director of the
Bureau of Land Management, the regional director of the National
Park Service, and the regional forester for the U.S. Forest

Servi ce.

The board will coordinate 1interagency 1implementation of the pro-—
gram, vreview recommendations of other entities 1in the progranm,
develop policies and procedures necessary to operate the program
and recommend to the Secretary of the |Interior such regulations as
are necessary to carry out the functions of the board and discharge
the Secretary®™s responsibilities under Title VIII of ANILCA.

830.20 Federal regulations. This section states that in the event
that the Secretary of the Interior assumes control of subsistence
activities, the regulations establishing the federal board and
program will be supplemented by such additional regulations as are
found to be necessary to implement federal control of these activ—

ities.
Subpart C- General Requirements
830.31 Rural residents. This sections clearly states that subsis—

tence activities are limited to rural Alaska residents, as previ —
ously defined (830.4(b)) and in accordance with supplementary

criteria established by the board, (Again, see Attachments #1 & #2
for the supplementary criteria that would Ilikely be used.)

§30.32 Aircraft Use. This section prohibits, except in extraordi —
nary cases, any use of aircraft of any type for access to or fronm
public Jlands for subsistence activities. This represents a signif—
icant departure from the current situation. Currently the only
categorical prohibition of aircraft use for subsistence activities
applies to national parks and park monuments. This proposal

apparently would apply to all federal public lands, regardless of
their designation.

Subpart D -Subsistence Hunting and Trapping
Subpar_t_£ ~_Subs istence_Fi shing

These sections contain specific guidelines on means and methods of
harvest as well area specific regulations. Again, I do not have
sufficient knowledge of the current State regulations to determine
if significant changes are proposed under a federal program. These
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proposals are also subject to change on an annual basis, if the
board determines changes are necessary.

Sykb5aEl _?1E£0cf£ HE2s_ 121 _1s®221}2£ .2.£ Annua]_Regu”a ti”ona . This
section provides guidance Tor theTssuance of annual regulations

and directs the board to develop regulations 1in consideration of
the following:

1) The policies established by ANILCA to provide for a
preference for subsistence uses of fish and wildlife,

2) Public input, scientific information, and recommenda—
tions received from the general public and from agencies
and bodies such as local advisory committees, park and
park monument subsistence resource commissions, vregional
councils, the State Boards of Fisheries and Game, the
Alaska Department of Fish and Game, and federal land
management agencies, and

3) Applicable non-conflicting State and federal laws and
regula tions.

8830,101 & 30.102 provide for annual seasons and bag 1limits on
hunting and fishing activities and for annual seasons and taking
and possession limits for aquatic plants and finfish.

52221 .Hi.122

In developing this plan, the federal agency have proposed adoption
of many of the existing definitions, guidelines and advisory
mechanisms in the State®s program. The obvious, most important
change, is the fact that the federal government, not the State,
would be setting policy and establishing regulations for subsis—
tence activities on all federal Jlands 1in Alaska. The State would
be relegated to an advisory role 1in the decisions made regarding
subsistence activities on some 218 million acres of land.

Promulgation of federal regulations requires a nation-wide review

before implementation. This, in riw opinion, increases the risk
that the federal agencies will be subjected to considerable public
pressure to develop 1increasingly more restrictive regulations. An

example that comes to mind 1is the national park units 1in Alaska.
There are a considerable number of people who view consumptive uses

in national parks as 1inappropriate, regardless of what ANILCA says.
In fact, as a hunter yourself, you must be aware of the growing
opposition to hunting anywherel There 1is already pressure to linmit
the levels of subsistence activities that occur 1in the park units.
Federal management, I believe would ultimately result 1in the
elimination of much, if not all, subsistence hunting and fishing 1in

the Alaskan park units.

Finally, a dual system of fish and game management in Alaska would
be very complicated and confusing. The complicated land ownership
pattens virtually ensure conflict between State hunting and
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fishing regulations and those developed by the federal agencies for
the lands wunder their control. I simply believe that a federal
takeover of subsistence activities on federal lands would not be 1in
the best Interest of Alaskans.
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Process for Ildentification of Rural Alaska Residents

"Rural Alaska residents™ are defined as those persons whose principal
residence is in a community or area of Alaska in which a significant portion
of the economy .and culture Is dependent on uses of fish or wildlife
characterized by the following criteria:

1. a long-term consistent pattern of use of fish or wildlife
populations, excluding interruption by circumstances beyond the

user ® control such as regulatory prohibitions

2. use patterns that usually recur in specific seasons of each year
3. use patterns consisting of methods and means of harvest that are
characterized by efficiency and economy of effort and cost,
conditioned by local circumstances

4. the consistent harvest and use of fish or wildlife near, or at
locations reasonably accessible to, the residence of the persons
taking suc'n fish or wildlife

5. the handling, preparing, preserving and storing of such fish and
wildlife in a manner that has traditionally been usod bv pa6t
generations, but not excluding recent technological advances in
appropriate instances

6. use patterns that include the handing down of knowledge of
fishing, trapping, or hunting Bkills and values from generation to
generation

7. use patterns In which the products derived from such fish or
wildlife are distributed or shared among others within a definable
community of persons, including customary trade (excluding
significant commercial enterprises) barter, sharing, gift-giving.

8. use patterns that include reliance upon the wide diversity of
fish and wildlife populations of an area for personal and family
consumption, and that provide substantial benefits to the econonmic,
cultural, social, and nutritional well-being of persons who take or
consume fish and wildlife for their sustenance.

The Federal Subsistence Resource Management Board shall periodically review
communities and aret.” of Alaska to determine whether they comply with these
eight criteria. In the absence of adequate evidence documenting conformance
with these criteria, the Federal Board shall determine whether or r m a
community or area is rural according to the definition of "rural” employed by
the U.S. Bureau of Census. Those communities or areas with populations less
than 2,500, as determined by the most recent certified State or Federal
census, will be considered rural, and those communities or areas with
populations greater than 2,500 will be considered non-rural until information
related to the aforementioned eight criteria is presented to the Board to
indicate otherwise.
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FEDERAL SUBSISTENCE RESOURCE MANAGEMENT BOARD
SUBSISTENCE POLICY

jhH 31

I. SUBSISTENCE USES MY T 1936

The Federal Subsistence Resource Management Board (Board) will implement the
Federal Subsistence Resource Management Program (Program) to ensure the
conservation of the fish and wildlife resources on federal lands in Alaska

pursuant to existing federal laws and policies. The program will be
consistent with the purposes of the conservation system units as defined by
ANILCA.

A. The Program will be implemented as follows:

(1) The board will assess the biological status of fish and wildlife
resources and determine whether a portion of a fish or wildlife population may
be harvested during a regulatory year consistent with the conservation,
protection and utilization of healthy populations of these resources as
required by ANILCA.

(2) The board will identify subsistence uses of fish and wildlife
resources, recognizing che customary and traditional subsistence uses by rural
Alaska residents of renewable resources for direct personal or family
consumption as food, shelter, fuel, clothing, tools, or transportation; for
the making and selling of handicraft articles out of nonedible byproducts of
fish and wildlife resources taken for personal or family consumption; for
barter, or sharing for personal or family consumption; and for customary
trade. Subsistence uses shall be considered to be customary and traditional
for a community or area conforming to the following criteria:

a. a long-term consistent pattern of use of fish or wildlife
populations excluding interruption by circumstances beyond the user ™
control such as regulatory prohibitions

b. use patterns that usually recur in specific seasons of each
year

C. use patterns consisting of methods and means of harvest that
are characterized by efficiency and economy of effort anc cost,
conditioned by local circumstances

d. the consistent harvest and use of fish or wildlife near, or
at locations reasonably accessible to, the residence of the persons
taking such fish or wildlife

e. che handling, preparing, preserving, and storing of such
fish and wildlife in a manner chat has traditionally been used by past
generations, but not excluding recent technological advances 1in

apnrooriate Instances
DR/ .



f. use patterns that include the handing down or knowledge of
fishing, trapping, or hunting skills and values from generation to

generation

g. use patterns in which the products derived froo such fish or
wildlife are distributed or shared among others within a definable
community of persons, including customary trade (excluding significant

commercial enterprises), barter, sharing, gift-giving

h. use patterns that include reliance upon the wide diversity of
fish and wildlife populations of an area for personal and family
consumption and that provide substantial benefits to the economic,
cultural, social, and nutritional well-being of persons who take or
consume fish and wildlife for their sustenance.

(3) After identifying subsistence uses based upon the criteria as
set out in A,(l) & (2) of this section and in accordance with section 305 of
ANILCA, the board will determine the amount of fish andwildlife necessary to
provide for reasonable opportunities to engage in these custonary and
traditional uses.

(4) Ihe board will recommend to the Secretary of the Interior
regulations that provide an opportunity for the subsistence taking of fish and
wildlife resources in amounts sufficient to provide forthe customary and
traditional uses identified in A (2) of this section, while being consistent
with sound conservation and management principles and the laws, regulations
and policies governing the management of the conservation system units and
other Federal Lands. In no instance will the level of subsistence uses of
fish and wildlife within a conservation system unit be inconsistent with the

conservation of healthy populations.

(5) When circumstances such as increased numbers of user, weather,
predation, or loss of habitat may jeopardize fish or wildlife populations, the
board will exercise all practical options for restricting non-subsistence
harvest before subsistence uses are restricted. If all available restrictions
for non-suosiscence uses have been implemented and further restrictions are
needed, the board will reduce the take for subsistence by giving maximum
protection to subsistence users who:

(1) live closest to the resources;
(2) have fewest available alternative resources; and

(3) have the greatest customary and direct dependence upon the
resource.

B. The board may, in cooperation with the State of Alaska, recommend to
the Secretary of che Interior regulations that provide an opporrunitv for
non-subsistence uses of the resource, to the extent that the noc-aubsistence
uses do not jeopardize or interfere with the conservation of healthy
populations or fish or wildlife resources or with the opporrurirv for taking
tnese resources for customary and traditional subsistence uses as provided in

A (4) of this section.



aircraft shall not beused for

C. Except in extraordinary situations,
811

access to fiBh and wildlife populations for subsistence purposes. Section
of ANILCA authorizes the use of snowmachines, and motor boats for subsistence
purposes and also allows for the use of other means of surface transportation

that have been traditionally used for subsistence.

D. In itsdiscussions regarding implementation of the Program with
to lands within the National Park System and the National Wildlife Refuge
System, the Board shall, in conformance with the requirements of ANILCA, limit
subsistence activities to use by local rural residents.

E. The Board shall, in making decisions or recommendations concerning the

Program, consider and ensure compliance with specific statutory requirements
regarding the management of resources on each type of conservation system unit
or other type of Federal land, recognizing that the management policies
applicable to some units may entail methods of resource and habitat management

different from methods appropriate for other units.

regard
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SUBSISTENCE SEAFO00D TESTS REPORT COMPLETE

ANCHORAGE, Alaska -- Studies of subsistence seafoods in Prince William Sound,
Kenai Peninsula and Kodiak Island have provided findings that all sampled
finfish and most of the sampled shellfish were safe for human consumption.
The tests were conducted by the National Oceanic and Atmospheric
Administration (NOAA) and funded by Exxon.

The final report on the studies was issued by NOAA this week and an
Expert Committee of Toxicologists are meeting in Seattle, Washington, on Feb
21 and 22 to discuss the results.

Several hundred samples of finfish and shellfish were collected between
July and September last year from 13 subsistence gathering areas used by
native Alaskans. These were compared to samples taken from Angoon village,
the designated clean reference area in southeast Alaska.

All 210 finfish samples collected showed levels of contaminants which
are considered safe for consumption, when compared to the generally accepted
Food and Drug Administration guidelines.

Most of the shellfish also showed low levels of aromatic contaminants
comparable to those from Angoon. However, samples of mussels from
oil-impacted Windy Bay and Kodiak city, near the harbor area, had much higher
levels of aromatic contaminants and are considered unsafe for consumption.

Exxon will conduct a winter sampling program on the low tide cycle
beginning Feb 25. Samples of shellfish will be taken from traditional
subsistence areas near Chenega Bay, English Bay and Port Graham and also from

the Windy Bay beach. The samples will again be analysed by NOAA.

ADMSINCFEXXCNGRRCRATION
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February 23, 1990 )

Michael Carey

Editorial Page Editor
Anchorage Daily News

Box 149001

Anchorage, Alaska 99514-9001

Dear Mr Carey:

I resent the Anchorage Daily News attempt to rewrite the history of what went
on in Valdez last summer.

Contrary to your February 20, 1990 editorial "Cleanup Deceit”, Exxon did not
try to keep secret the findings of the results of the hot-water cleanup
method study. As a matter of fact, | spent an hour or so with your reporter
Charles Wohlforth in Valdez in August 1989, going over the preliminary
information with him. We could not give him a copy of it since the data had
not yet been analyzed at the time and there were no conclusive findings. And,
as best 1 can determine, Wohlforth never asked anyone at Exxon for a copy of
the final report.

Further, you need to make clear that the ANCHORAGE DAILY NEWS application
under the Freedom of Information Act was made not to Exxon but to NOAA, since
this Act applies only to public agencies, not the private sector. It was
misleading for your editorial to suggest that Exxon had anything to do with
suppressing or releasing the test results.

Certainly, the hot-water cleanup method did have a certain amount of impact
on the shoreline organisms. We did not deny it last year; nor did we try to
downplay the consequences. In fact, the study data were used to develop
operations guidelines minimizing the damage while maximizing oil removal.

The extent of the impact of hot-water washing was weighed against the
alternative, which was, to leave the heavy oil concentrations on the beaches,
posing a greater threat to shoreline species. Data clearly indicate that
while hot water washing caused some incremental localized impact on these
species, the removal of heavy hydrocarbon concentrations stabilized the
shoreline and will likely speed overall recovery of biota.

ADMSINCF EXXON GCRACRATION



The finalized report on the tests results show a considerable variety of
organisms still present on shorelines treated by the hot-water cleanup
method. Although the numbers of several species were reduced significantly,
enough remain to strongly suggest the ability to reproduce and the return of
a viable shoreline ecology. This trend has been observed in several studies
of other oil spills worldwide, showing that shoreline biota recovered in
impacted areas within two to three years after the event.

The scientists from NOAA, ADEC, Exxon and other agencies who served on the
Inter-Agency Shoreline Cleanup Committee were called on many times to make
tough "balance" decisions like this. They deserve something better from the
ANCHORAGE DAILY NEWS than your attempt to paint them as deceitful and
uncooperative.

Senior Environmental Advisor
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AFN profoundly disappointed
with court subsistence ruling

The recent decision, of the Alaska
Supreme Court invalidating a long-
standing rural subsistence” priority
Is, In theé words of the new presidenit
of the Alaska Federation of Natives,
“a profound disappointment which
causes ﬁs greatconcern for the future
of Alaska.”

Julléa Kitka, in a recent statement,
placed AFN’s response to an immi-
nent fish and game crisis in an his-
torical context _ _

As ¥et, no changes in state policy
have been made, dwaiting action by
the legislature. ,

“For years, Native leadership_ at
the village, regional and statwide
level has consistently supported a
unified, comprehensive'system of state-
wide fish. and game management
under the jurisdication ofthe State of
Alaska,” Kitkasaid. “Wehave worked
for a decade to keep management of
fish and game in Alaskan hands,
and to keep federal involvement at a
minimum. But now, unless Natives
and non-Natives can find some way
to resolve the Ie?al impasse created
by the McDowell decision, we. are
heading into a sad and divisive period
of histary.

“In 1982, we campaigned hard to
defeata ballotinitiativewhich would
have repealed the Leglslature’s stat-
utory subsistence Bre erence, and we
won. In 1985 and 1986, after the State
Supreme Court issued its Madison
decision,.we went all out to secure
legislative changes so that Alaskan
statutes could be brought into com-
pliance with federal law.

“If we had failed in either of these
efforts, state law would undoubtedly
have been found to be out of com-
pliance with federal law, and we
would have witnessed a federal take-
over of fish and game management
on those 60 percent ofAlaska’s lands
which are in federal ownership. The
Secretary of Interior, operating 4,000
miles away, would have hecome the
de facto commissioner of fish and

ame over almost two-thirds of Alas-

a. This would have created a divided
system without adequate resources
to manage the species and habitats
which migrate across the state with-
out_regard to land owngrship.

“Theé Native community has worked
consistently with governors, legisla-
tors, commissioners and membérs of
the Boards of Fish and Game toward
two mutually-reinforcing goals: to
protect the subsistence gconomy on
which the lifestyles of all rural Alas-
kans depend, and to do so within the
context of the unified state manage-
ment system. Until now, the effort
has_succeeded.

“Today, in light of the McDo well
case, we'see that these qoals may no
Iongerbe,compatlble. Alaska's court
system lias spoken, and the 1990
fishing season will soon be upon us.
In arecent letter to Governor Cowper,.
| indicated that AFN has no choice
but to inquire of the Secretary of the
Interior_his plans for a_ssumln? his
responsibility under Title VITI of
ANILCA. However, we look forward
to working with the Secretary and
ag?iogo,,vernor to resolve this sit-
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Why should the state of Alaska amend 1its constitution, altering
fjndamental principles of tne founding fathers of our stato that
al) fish, wildlife and waters are neid Cor the common use of

Alaskans - tnat there will be no exclusive fight of fishery =*
thalL the Jlaws of the 1land will be uniformly applied - that its
citizer.9 will have equal rights and tnat there is 4

Constitutional right to due process?

Why should the State of Alaska amend 1its constitution to comply
with a federal law, which most Alaskans objected to when passed
by Congress, mat applies on_ly to federal 1lands - federal lands

that have, as a matter of Jaw, been under federal management
since the acquisitionlof Alaska from Rossis?.

Why snould the State of Alaska amend 1its constitution and change
tne management of STATE lands to comply witha federal lavw/ that
only applies to Federal lands?

As most of ycu know I served with the Department of Interior from
i98(3 to 1986 in a number of capacities, I was an Alaskan before
1 went to Washington, DC and, unlike some, I returned to Alaska.

While serving as the Assistant to the Director of tho US Fish and
Wildlife Service One of my rosponsibi liv.ies 1in 1986 was to Chair
a Federal multi-agency task force ct)urged wif.n DRAFTING the
Federal SubsistenceResource Management Program. Last month at
the request of the Senate 1 testified before the Senate Resources
Committee on that program and have attempted since my departure
from the Federal Government (in 1986) to have this regulatory
progranm released to the Alaska public for vreview and comment.
Not because I believe it 1is the answer to the question of
subsistence resource management but because | believe Alaskans
have the rignt, under federal law, to review, comment and have
those comments considered BEFORE that program or any other such
program 1is put into place.

why has our Congressional Delegation not insisted that the
iederal plan be released? Why have tne so called "friends of
Alaska" that serve in the Department of Interior net insisted
tnat this program be released? Why have the Alaska Federation of
Natives and the Native Village or Regional Corporations not.
insisted tnat this program be released? Why has the State

02
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legislature and our Governor not demanded that rms program be
re)eased?

FACT - Title VI Il of ANILCA only applies Lo federal lands.

FACT - Cong USS found that tho Stato of Alaska was competent to
manage the fish arid game resources ori federal lands - however
such management is subject to Federal lav/, management cooperation
and ultimate approval. Federal agencies manage the habitat.

FACT - If the State Fisn and Game Boards made an allocation
decision of fish and game resources on Federal Jlands that federal
agencies did nor agree with - it would not be approved. Tho

Federal agencies hold the authority under federal law to approve
or deny allocation decisions within federal boundaries.

FACT - Title VIil of ANILCA does not apply to State lands but an
amendment of our State Constitution would.

FACT - Title VIIi of ANILCA discriminates on the basis of
residency.

FACT - A number of Constitutional Jlawyers including government
Solicitors believe that Title VIII is unconstitutional. Why

hasn®"t the State of Alaska challenged 1its application?

FACT - The Master Memorandum of Agreement on the Management ot
Fish and Game in Alaska signed oy Secretary of |Interior Watt and
Governor Hammond is ignored by federal agencies. It 1is an
Informal regulation that did not comply with federal or state
administrative procedural laws. It is in all respects 1invalid,

FACT - Under federal 1law the subsistence preference 1is granted to

rural communities who subsist on federal lands (not state or
private lands) and this subsistence preference may be lost or
regained based on the delineation of a community os "rural™.

TACT - Title VIIlI of ANILCA and 1its legislative history provides
no definition of "rural".

FACT - The only Federal definition of Rural to be found is the
one used by the US Census Bureau. A community of 2,500 or less
is classified as rural. Any community with a population above

2,500 1is classified as urban.

FACT - The Subsistence preference granted by Title viii 1is not a
property right. The legislative history makes this very clear.
FACT - The Subsistence preference granted by Title VIII is not

granted 1in perpetuity

FACT - The Subsistence preference granted by Titleviii is not
granted , to Native people but to persons who reside inrural

eommunities.

9.
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FACT - Thu requirement under Title VI11 ot ANILCA and the
Constitutional amendments being constderod grant a preference.
In order to implement that preference one must ensure that the
allocation can be reasonably received by those granted the
allocation. How cun the Stale ot Alaska or the Federal
government ensure a subsistence PREFERENCE allocation of salmon
(bettor than 9©U% of all the subsistence resources taken) to a
small native village at the boarder of Alaska onthe Yukon River

when the commercial fishing 1industry will intercept those same

runs of salmon 1in the open ocean?

FACT - A Jaw suit challenging the allocation decisions of the
Stato and/or tire Federal agencies - that they do not adequately
protect the subsistence preference of rural communities could
radically impact Alaska®s commercial fishing 1industry.

FACT - The Department of the Interior 1is not paying the State of
Alaska the funds necessary for the Stare to manage subsistence
resources on federal lands.Since passage of ANILCA 1in 1980 the
federal government has only paid the state about SI Million a
year. The State expends more than 2?3 Million a year on the
program.

FACT - The State Supreme Court decision dees not apply to Federal

lands. Title VII1I of ANILCA 1is still in effect and subsistence
preferencos will be met on federal Ilands,

FACT - The assertion by some 1in Washington and in Juneau that it
is 1impossible to manage Alaska®s fish and yame resources unless
it is dune by the State 1is inconsistent with tho history of fish

and game management in all other states. Alaska 1is one fifth the
size of the contiguous states. That means that a grouping of
states equals the land mass of Alaska. Each of these states
manage their fish and gameresources quite well and many states
have federalareas within their boundaries which are under

EXCLUSIVE FEDERAL JURISDICTION meaning the state has no
legislative or regulatory authority within the federal boundary.

This management is accomplished through <cooperative management
agreements between states and federal agencies.

FACT — The +trend in the Ttower 48 is that Federal courts are
reversing previous decisions granting special privileges to
Indians off of "iIndian lands”,

FACT - ANCSA provided federal and state compensation to Alaska
Natives for aboriginal rights to land and their resources for the
purpose of settling such claims. This compensation took the form
of cash and lands which were extended, received and accepted.

FACT - The problem Alaska 1is facing was created by, what our
Supreme Court referred to as a "crude"™ attempt to solvea complex

3.
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allocation question, <= . . was created by Congress - NOT BY THE
STATE OF ALASKA.

FACT - Federal management ot subsistence resourceson federal
lands 1is subject to federal law. The preference must be granted.
The allocation must be based on sound wildlife management
principles. Federal, management of subsistence resources is
subject to public review and comment.

FACT - Tile Fishand Wildlife Service must prepare an
Environmental Impact Statement before It can implement a
Subsistence Resource Management Program. This EIS is also

subject to public review and comment.

FACT - Significant portions of federal lands are not open to
subsistence hunting or fishing. The peop e in Glacier Bay
National Park have just come to realise that.

1 submit to you, as an Alaskan with some knowledge of federal
agencies and subsistence law, that federal management ol
subsistence resources on federal lands will not significantly

alter the allocation of fish and game resources as such
allocations are already constrained by federal law.

i submit chat the management of fish and game resources in the
State will not significantly change, as federal and state
agencies will enter into cooperative agreements regarding such
resources to ensure proper management consistent with state and

federal law.

I submit that the federal agencies will. bo more direct Ly
responsible for paying thecosts of such management. A cost now
unfairly placed on the state budget.

And I submit to vyou that such an action will isolate those in
Washington DC and in Juneau that have personal agendas that are
facilitated by conflict - be it racial or political.

Why should the State of Alaska amend 1its Constitution, one built
on the lessons learned from the mistakes of other States, to
comply with a federal Law that many believe unconstitutional and
that only applies to federal lands witnin which the state has
little jurisdiction anyway?

1 must conclude tnat the best solution 1is to let the federal
agencies manage subsistence resources on fedoualL lands, do not

amend our State Constitution, and have the State join with
private efforts - well underway - to challenge the
constitutionality of Title VIII of ANILCA.
-4 -
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NEWS RELEASE

STATE OF ALASKA FOR INFORMATION CONTACT.
OFFICE OF THE GOVERNOR DAVID RAMSEUR
P.0. BOX A PRESS SECRETARY
JUNEAU. ALASKA 99811

TERRENCE 0"MALLEV
STEVE COWPER, DEPUTY PRESS SECRETARY
GOVERNOR

(907) 465-3500

FOR IMMEDIATE RELEASE
March 2,1990
No. 90-40

COWPER INTRODUCES SUBSISTENCE CONSTITUTIONAL AMENDMENT

JUNEAU-Gov. Steve Cowper today is introdueing a joint resolution in both
houses of the state legislature that would give rural Alaska residents a priority for
subsistence uses of fish and wildlife.

The resolution would amend the state constitution to authorize a subsistence
priority for rural residents. In determining subsistence eligibility, the amendment would
allow the state to consider where a person lives, what the availability of alternative
resources is, and whether subsistence is the customary and primary livelihood of
people in the area.

"We"ve considered a whole gamut of options, from completely restructuring
our fishand game management system to challenging federal subsistence law in
court,” Cowper said. "We"ve concluded that a constitutional amendment isthe only
practical way we can guarantee that Alaskans who depend on a subsistence way of
lifwon The deprived of access to fish and game."

The resolution must pass by a two-thirds majority vote in both the House and
Senate before appearing on November™s general election ballot for voter approval.

In 1980, Congress passed the Alaska National Interest Lands Conservation
Act (ANILCA) mandating a priority for subsistence uses of fish and wildlife on federal
lands by rural residents. ANILCA also set out that the federal government would take
over management of fish and game resources on federal lands in Alaska ifthe state
did not pass similar legislation giving rural residents subsistence priority.

-MORE-



ALASKA OUTDOOR COUNCIL, INC.

MAR O 99°
March 1, 1990

Senator Bettye Fahrenkamp
Pouch V
Juneau, Alaska 99811

Dear Senator Fahrenkamp:

Attached hereto is a MEMORANDUM ON FISH AND WILDLIFE
MANAGEMENT which constitutes the formal and official position of
the ALASKA OUTDOOR COUNCIL, INC. on the Subsistence issue. This
position paper was extensively reviewed by the AOC Board of
Directors, in consultation with recognized fish and wildlife
managers, before the AOC Board passed it. We believe it 1is the
best solution to the problems facing the State of Alaska regarding
the Subsistence 1issue.

The AOC 1is an organization vrepresenting approximately 55
separate state outdoors clubs and associations throughout Alaska
with some 11,000 members, and therefore this paper reflects the
views of a large segment of the outdoor community.

Recently, the Governor indicated that he would support a
Constitutional Amendment to Alaska®s Constitution to authorize a

rural preference for the taking of fish and wildlife in Alaska. We
believe such an action would be vtry divisive to the people of the
State and oppose such a procedure. In this day and age when the

very concept of hunting is under attack from certain groups, we
believe all hunters and fisherman, and other out-of-doors people
need to stand together, and not be divided over who should, or
should not, receive preferential rights to take fish and wildlife

resources 1in this State. We wurge you to consider the enclosed
position paper, and get 1involved in supporting the procedures it
outlines. We would be happy to discuss it further with you at your

convenience.

For the AOC Board of Directors
I am,

Affiliated with National Rdle Association






NEWS RELEASE

STATE OF ALASKA FOR INFORMATION CONTACT
OFFICE OF THE GOVERNOR DAVID RAMSEUR
P.0. BOX A PRESS SECRETARY
JUNEAU. ALASKA 99811

TERRENCE O'MALLEY
STEVE COWPER, DEPUTY PRESS SECRETARY

GOVERNOR
(907) 465-3500

FOR IMMEDIATE RELEASE
March 2, 1990
No. 90-40

COWPER INTRODUCES SUBSISTENCE CONSTITUTIONAL AMENDMENT

JUNEAU--Gov. Steve Cowper today is introducing a joint resolution in both
houses of the state legislature that would give rural Alaska residents a priority for
subsistence uses of fish and wildlife.

The resolution would amend the state constitution to authorize a subsistence
priority for rural residents. In determining subsistence eligibility, the amendment would
allow the state to consider where a person lives, what the availability of alternative
resources is, and whether subsistence is the customary and primary livelihood of
people in the area.

"We"ve considered a whole gamut of options, from completely restructuring
our fish and game management system to challenging federal subsistence law in
court,” Cowper said. "We"ve concluded that a constitutional amendment isthe only
practical way we can guarantee that Alaskans who depend on a subsistence way of
life won"t be deprived of access to fish and game."

The resolution must pass by a two-thirds majority vote in both the House and
Senate before appearing on November®s general election ballot for voter approval.

In 1980, Congress passed the Alaska National Interest Lands Conservation
Act (ANILCA) mandating a priority for subsistence uses of fish and wildlife on federal
lands by rural residents. ANILCA also set out that the federal government would take
over management of fish and game resources on federal lands in Alaska ifthe state
did not pass similar legislation giving rural residents subsistence priority.

-MORE-
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In 1986, Alaska"s legislature passed subsistence legislation giving rural
residents preference when resources are scarce, thus preventing a federal takeover of
fish and wildlife management on federal lands in Alaska.

Last December, in McDowell v. State, the Alaska Supreme Court declared
that law unconstitutional, thereby jeopardizing the state"s authority to manage fish and
wildlife on federal lands and perhaps throughout the state. That ruling also would
make itdifficult, ifnot impossible, for the state to ensure that Alaskans who depend on
fish and wildlife the most have the necessary opportunity to take those resources.

"Although we"ve asked the Supreme Court to reconsider its ruling on
subsistence, it'sunlikely the court will reverse itself,”” Cowper said. "The current
subsistence situation is unacceptable. Alaska has to be able to manage itsown fish
and wildlife resources. Otherwise, the federal government would be making decisions
about I ie allocation of our resources and how people here should live their lives.
Alaskans know what"s best for Alaskans and lbelieve we need to stand together to
protect our citizens® rights through a constitutional amendment.™

The joint resolution introduced today would add a new section to Article VIII of
the state constitution ensuring that the constitution does not prohibit:

e a subsistence priority for rural residents; and

e the allocation of fish and wildlife for subsistence uses on the basis of local or
community residence, availability of alternative resources, and customary and direct
dependence on a fish or game population as a mainstay of livelihood.

In addition, the resolution would reinstate the provisions of the 1986
subsistence law ruled unconstitutional by the state Supreme Court in December. That
would put subsistence back inthe same position itwas before the Supreme Court
decision in the McDowell case. The resolution also directs the lieutenant governor to
place the proposed constitutional amendment before voters in November®s general
election.

Last month, the Alaska Federation of Natives adopted a policy position
supporting a similar constitutional amendment giving subsistence preference to rural

residents.

-30-
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March 1, 1990

Senator Bettye Fahrenkamp
Pouch V
Juneau, Alaska 99811

Dear Senator Fahrenkamp:

Attached hereto is a MEMORANDUM ON FISH AND WILDLIFE
MANAGEMENT which constitutes the formal and official position of
the ALASKA OUTDOOR COUNCIL, INC. on the Subsistence 1issue. This
position paper was extensively reviewed by the AOC Board of
Directors, in consultation with recognized fish and wildlife
managers, before the AOC Board passed it. We believe it is the
best solution to the problems facing the State of Alaska regarding
the Subsistence issue.

The AOC 1is an organization vrepresenting approximately 55
separate state outdoors clubs and associations throughout Alaska
with some 11,000 members, and therefore this paper reflects the
views of a large segment of the outdoor community.

Recently, the Governor indicated that he would support a
Constitutional Amendment to Alaska®s Constitution to authorize a
rural preference for the taking of fish and wildlife in Alaska. We
believe such an action would be very divisive to the people of the
State and oppose such a procedure. In this day and age when the
very concept of hunting 1is under attack from certain groups, we
believe all hunters and fisherman, and other out-of-doors people
need to stand together, and not be divided over who should, or
should not, receive preferential rights to take fish and wildlife

resources 1in this State. We wurge you to consider the enclosed
position paper, and get involved in supporting the procedures it
outlines. We would be happy to discuss it further with you at your

convenience.
For the AOC Board of Directors

I am,
Sincerely,

Affiliated with National Rifle Association



MEMORANDUM ON FISH AND WILDLIFE MANAGEMENT

The State Constitution requires that all
fish and mlld ife resources be ma aged for "common use."

a Constitution, Art. VIII, 8§ 3, 15 and 17.

The Alaska Supreme Court ruled in McDowell v. State, that this
is an important constitutional right of all Alaskans and requires
that all Alaskans have equal access to Alaska®s fish and wildlife
resources. The State of Alaska cannot discriminate on the basis of
residency in allocating access to this important resource.

The State Constitution requires that all fish and wildlife
resources be manaﬁed on the principle known as "sustained yield.1

Alaska Constitution, Art VIII, § 4.

The Alaska Constitution requires Alaskans to manage fish and
wildlife resources to insure that Alaskans <can harvest these
resources each year. The term "sustained yield"” 1is a recognized
biological principle. Proper fish and wildlife management should
focus on resources, not on politics or sociology.

The State of Alaska must be allowed to manage 1its
fish and wildlife resources. The Federal Government
should not be allowed to manage fish and wildlife
on Federal lands 1in Alaska.

A comprehensive fish and wildlife management system
administered by Alaskans using biological principles is absolutely
essential for the well-being of fish and wildlife resources in this
state. Established management techniques can ensure that there are
more fish and wildlife resources for all Alaskans.1

For example, The Anchorage Times, Wednesday, February 7, 1990,
contained an article entitled "Proper Resource and Game Management Will Alleviate
Moose Problem.” The article was written by Jim Page, a forester with the Alaska
Department of Natural Resources, Division of Forestry. Mr. Page stated that
"[i]n 1983 Swedish hunters harvested 232,000 moose compared to an Alaskan hunter
harvest of 10,000 . . . .Sweden attributes their great moose harvest, in part,
to intensive forest management".

1

Memorandum on Fish and Wildlife Management
February 1990
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At the present time, Alaska 1is not fully committed to such
intensive management programs. Alaska <can satisfy the Alaska
Constitution, and 1its citizens® desire for Alaska®s fish and
wildlife resources, by committing itself to intensive management

programs.

Title VII1 of ANILCA mandates Federal management of fish and
wildlife resources on Federal lands in Alaska if Alaska“"s
subsistence law does not conform with the provisions of ANILCA.
ANILCA mandates subsistence wuses be granted on the basis of
residency only.2 This directly conflicts with the provisions of
Alaska®s Constitution, Art. VIII, & 3, 15, & 17. The Alaska
Supreme Court has held that a preference based on residency
violates these provisions.

No other state in the Union operates under the immediate
legislative threat of a Federal take-over of its fish and wildlife
management. 1Indeed, Ulocal management of fish and wildlife was one
of the cornerstones of the statehood movement.

There are three things the State of Alaska should do to
resolve the problem of threatened Federal takeover.

First, the Legislature should repeal the Jlaws providing for
rural subsistence3 preferences and allow the Boards of Fish and
Game to manage Alaska®s fish and wildlife resources in conformity
with Alaska®s Constitution, using scientifically recognized Fish
and Wildlife management techniques, including intensive management
and resource harvesting governed by seasons and bag limits, methods
and means. The Legislature should pass legislation or resolutions
necessary to implement such management.

Second, the State should notify its Congressional delegation
of 1ts management program, and ask the Congressional delegation to
seek changes in ANILCA recognizing this State®"s right to manage its
fish and wildlife resources under such a program.4

ANILCA does not permit access to be regulated on need or reliance.

3 Subsistence 1is a misnomer; it is not a method for putting food on the
table and has nothing to do with need. It is a chosen lifestyle. It is not the
government®s role to preserve any particular lifestyle. Instead the government

should allow for individual choice and do nothing to discourage those lifestyle
choices.

4 While there have been warnings concerning the amendment of ANILCA,
it should be remembered that ANILCA has been amended nine (9) times since its
enactment with no major problems.

Memorandum on Fish and Wildlife Management
February 1990



Third, the State should initiate litigation 1in the Federal
Courts to prohibit the Federal Government from interfering with
State management of fish and wildlife resources on Federal lands in
Alaska.

None of these remedies are mutually exclusive. That 1is, the
State can do one, the other, or all, at this time.

Those people who utilize Alaska7s fish and wildlife resources
for personal consumptive use must be reassured that the State
will ensure that they will continue to have access
to these resources within Constitutional Ilimitations.

Because in some areas of the State, personal consumptive uses
of fish and wildlife may be more prevalent, some people believe
that the State 1is unwilling or unable to recognize this lifestyle.
They believe that only the Federal government will allow this and
lifestyle to continue.5

Alaskan State Officials must demonstrate that Alaskans,
working together, <can solve our own problems, without Federal
intervention.

The Governor should immediately call the state"s Boards of
Fish and Game into session to set seasons and bag limits, methods
and means, for the upcoming fishing and hunting seasons. Once
Alaskans see that they will have a reasonable opportunity to
harvest fish and wildlife resources next season, some of their
anxiety should be diminished.
Again, however, the decisions of the boards must be based on sound
management principles, and not based on politics or socioeconomics.

The Boards of Fish and Game should continue to set
fishing and hunting seasons based on sound wildlife and fish
management principles and the biological principle
of sustained yield.

Seasons and bag limits, methods and means should be utilized
to ensure proper fish and wildlife management, sustained yield, and

Again, it 1is not government®s role to preserve any particular
lifestyle. It also bears mentioning that the Alaska Native Claims Settlement Act
(ANCSA) provided for transfer of 44,000,000 acres of land, and $960,000,000 to
the Native peoples of Alaska and in exchange, ANCSA abrogated all native hunting
and fishing rights. Thus, the claim arising from some Native groups that
subsistence rights are somehow an aboriginal right of the Native people of
Alaska, should not be given serious consideration.

-3-
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access to the fish and wildlife resources to all types of uses,
i.e., commercial, non-consumptive uses, and consumptive uses.
Personal consumptive use should remain on an equal footing with the
other uses.

During periods when fish and/or wildlife stocks are low in a
particular area, the Boards can regulate fish and wildlife harvest
using the traditional methods of seasons and bag limits, methods
and means, 1in conformity with the Alaska Constitution, to ensure
that local residents still have a fair opportunity to harvest fish
and wildlife resources 1in areas close to their residence.6 In
addition, the State should designate an area as an "lIntensive
Management Area"™ to restore fish and wildlife populations to
sufficient numbers in order that liberal seasons and bag limits can
be resumed as soon as possible.

Active and 1intensive management will allow all Alaskans to
live the lifestyle they would like, relative to fish and wildlife
resources.

ANILCA must be changed to clearly allow the State to solve
its own problems.

Alaska should be allowed to handle 1its own problems without
unnecessary Federal interference. The above outlined plan would be
one method of doing so.

The Congressional delegation should be asked to obtain
passage of the necessary changes in ANILCA.

The Governor can and should enlist the support of other
governors for Alaska®s position on these changes. Members of the
legislature can and should enlist the aid of other legislatures 1in
supporting Alaska®s position also.

The argument 1is simple. If the Federal government assumes
management of fish and wildlife resources in Alaska, the same thing
could happen in other states having any Federal 1inholdings. The
cost of Federal management of Alaska®s resources would be borne by
the taxpayers of the other states. Finally, under a Federal take—
over, Alaskan fish and wildlife resources would not be managed for

It should be remembered that Native people have been awarded
44,000, 000 acres of land which is held in fee simple. Like any landowners Native
people can and do refuse to allow others to hunt on, and fish on, their land
during seasons established by the Department. This alone can serve as ? way to
limit competition for fish and game stocks, although it is recognized that at
present, enforcement of trespass laws are difficult.

-4-

Memorandum on Fish and Wildlife Management
February 1990



all Americans, but, wunder the terms of ANILCA, these resources
would be managed only for the rural subsistence users living 1in
Alaska. How many non-Alaskans would be willing to pay for that
program?

ANILCA has been amended nine times since 1980. Our
Congressional delegation should not have trouble doing it one more
time, 1if the State®s plan is a reasonable one.

The State of Alaska should be prepared to litigate the question
of Federal Management, 1if it is unsuccessful 1in
a modification of ANILCA.

The State should immediately initiate litigation in the event
that the Congressional delegation is unable, or unwilling to obtain

the necessary changes in ANILCA. The Alaska Constitution,
including the "common wuse"™ and equal treatment provisions, was
approved by Congress at the time of statehood. The threat of

Federal take-over management, through the ANILCA legislation, flies
in the face of the implied approval of Alaska™s right to manage its
own Tfish and wildlife resources granted through the Statehood

process.

-5-
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THE ALASKA FEDERATION OF NATIVES

The Alaska Federation of Natives (AFN) 1is a statewide
advocacy organization working on behalf of 80,000+ Eskimos,
Aleuts and Indians. It is the largest Alaska Native organization
with a membership of 137 villages, 13 Alaska Native regional
corporations, and 10 regional non-profit organizations.

The mission of AFN is to enhance and promote the cultural,
economic and political voice of the entire Alaska Native people,
their governments and organizations, with respect to federal,
state and local laws; to foster and encourage preservation of
Alaska Native cultures; to promote understanding of the economic
needs of Alaska Natives and encourage development consistent with
those needs; to protect, retain and enhance all lands owned by
Alaska Natives and their organizations; and to promote and
advocate programs and systems which instill pride and confidence
in individual Alaska Natives.

HISTORY

The Alaska federation of Natives was formed in October of
1966 when Alaska Natives came together for a statewide conference
to address the need for a settlement of Alaska Native aboriginal

land claims.

Between 1966 and 1971, AFN worked to attain passage of the
Alaska Native Claims Settlement Act (ANCSA). When this goal was
achieved in December of 1971, it was not an end for AFN but a new
beginning.

As Alaska Natives began the task of implementing ANCSA, AFN
offered technical assistance and managed a number of statewide
human service programs. As the strength and independence of the
regional associations grew, the human service programs were
transferred to these associations.

A responsive AFN organization evolved to address the new
challenges and issues facing Alaska Natives. Funds collected
through membership fees allowed AFN to become a prime negotiator
in the federal legislative process to ensure Alaska Native
interests were addressed, clarified and protected under the
development and passage of the Alaska National Interest Lands
Conservation Act of 1980; the 1987 Amendments to the Alaska
Native Claims Settlement Act (1991 legislation) and other federal
legislation impacting Native Americans.

Integrity « Pride in Heritage * Progress



AFN BACKGROUND
PAGE 2

AFN assumed an active role in the Alaska State legislative
process by promoting legislation for funding new and/or
maintaining existing rural programs in the areas of health,
education, resource development, 1labor and government.

AFN CONVENTION

Since 1966, the annual AFN convention has become a
traditional meeting place for over 3,000 Alaska Natives. Each
October, the convention provides delegates from each Alaska
community with an opportunity to discuss current issues of
importance to the Native community, to establish the AFN
priorities for the upcoming year, to renew old friendships, and,
most importantly, to strengthen common bonds among the diverse

ethnic group of the state. Each voting delegate is authorized by
resolution to participate in the decision-making process of the
convention. During the convention, delegates act on resolutions

received from the many entities and individuals, elect the AFN
Chairman and the village representatives to the AFN Board of
Directors. The Board, in turn, directs AFN staff to carry out
the direction set by the delegates. AFN becomes the VOICE OF THE

PEOPLE.
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April 16, 1990

The Honorable Steve Cowper
Governor - State of Alaska

Pouch A
Juneau, Alaska 99811

Dear Governor Cowper:

On behalf of the AFN Board of Directors, | would like to

express our appreciation to you for making time in your
schedule to attend the recent AFN statewide subsistence
conference. As you know, the Native leaders who attended

spent two days discussing the subsistence issue, and, prior to

adjourning, passed several resolutions, copies of which are
enclosed, that urge the AFN Board to adopt and implement a
comprehensive subsistence policy. The thoughts you shared
with those in attendance about how best to achieve our
mutually shared goals were both informative and helpful.

In your presentation to the conference, you reiterated
what you have publicly stated on many occasions - "any

proposal, 1if it is to go anywhere, must enjoy the support of
both the Native community and myself. In short, we have to be

together on this one."

I applaud you for your commitment to the people most
affected by the McDowell decision - the Native people of

Alaska. On behalf of AFN, 1 pledge our continued cooperation
and assistance to a timely resolution of the situation facing

us today.

In your presentation you outlined three requirements for

an acceptable solution.

(1) The approach must be along the lines of a
constitutional amendment;

(2) the constitutional amendment must, at a
minimum ensure the continued subsistence priority

for rural Alaskans on both state and federal lands;

and

Integrity + Pride in Heritage ¢ Progress



(3) passage of the constitutional amendment cannot
be put at risk by the 1inclusion of language that
will meet with opposition from those - legislators
and voters alike - who might otherwise endorse a
rural subsistence preference.

As a result of our deliberations over the two-day
meeting, | believe we are in agreement with your three

requirements.

In that regard, by a unanimous vote, on April 11 the
conference adopted a resolution that urges AFN to support an
amendment to the Alaska Constitution to grant the legislature
authority to regulate subsistence resources consistently with
federal laws and retain fish and game management authority on
federal lands. The amendment that Representative Lyman
Hoffman recently proposed would achieve that result.

However, the resolution®s support for a constitutional
amendment is not unconditional. Rather, the amendment
conditions support on the State, prior to July 1, initiating a
review of "all State subsistence statutes, policies,
regulations, programs and practices in every area of State
jurisdiction in order to establish all overall subsistence
management regime that is responsive to the true subsistence
needs of affected Alaskans.”™ Such a review has an important
purpose. The Alaska subsistence statute merely establishes
state policy. The statute delegates implementation of that
policy to the Alaska Board of Fisheries and Board of Game,
whose members have broad administrative discretion to exercise
independent judgment. For that reason, no matter how wise the
policy it codifies and no matter how carefully it is drafted,
over time, no subsistence statute is any better or worse than
the people who implement 1it.

As you know, 1in the early 1980s several Board members
exercised their administrative discretion in a manner
purposely and repeatedly calculated to prove that the State
subsistence law was unworkable. While considerable progress
has been made since then, both during your and during the
previous administration, to ensure that individuals appointed
to the boards are committed to exercising administrative
discretion to implement the Alaska subsistence statute 1in good
faith and with appropriate sensitivity to the needs and
lifestyle of Alaska Natives and other residents who depend
upon fish and game for their sustenance, at best, the boards"®
implementation has been uneven, particularly in southeast

Alaska.

In addition, time and time again, problems between
subsistence users and the State regulatory system escalate and



turn into conflicts which eventually end up in court. This
costs both the State and the subsistence users much time,
energy and money. In our view, litigation should be an avenue
of last resort. A thorough review of the State regulatory
system as it affects real people could provide us both an
opportunity to make government work better for people and cut
down the costs in continuing to litigate problems.

For these reasons, the Native leaders who attended the
statewide subsistence conference were of the strong opinion
that a thorough independent review of the boards"®
implementation of the Alaska subsistence statute is long

overdue.

To be effective, such a review must involve Native
organizations whose membership has been adversely affected by
board implementation decisions. On behalf of AFN, 1 would
like to commit our organization to working with you,
Commissioner Collinsworth, ADF&G staff, the boards and all
other interested parties to ensure that such a comprehensive
review can proceed as soon as possible.

Sincerely,

Julie E. Kitka
President

cc: AFN Board of Directors
AFN Legislative Committee
RurAL CAP
Association of Village Council Presidents
Tanana Chiefs Conference
Southeast Native Subsistence Commission
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SUBSISTENCE SUMMIT CONFERENCE
ALASKA FEDERATION OF NATIVES
RESOLUTION NO. 90-1
APRIL 11, 1990

ENTITLED: Alaska NATIVE SUBSISTENCE RIGHTS:
AN AFFIRMATION AND A STRATEGY

WHEREAS, the Alaska Federation of Natives, constituted of
Regional Corporations, Regional non-profit
organizations and other affiliated groups fronm
throughout Alaska, represents those entities and
communities in advancing their subsistence rights and

interests; and

WHEREAS, approximately four percent (4%) of all fish and
wildlife harvested 1in Alaska is taken by subsistence

users; and

WHEREAS, less than one percent (1%) of salmon harvested in
the State is taken by subsistence users; and

WHEREAS, 1in the 1980s, 50,000 Natives and 60,000 non-Natives
were subsistence users; and

WHEREAS, approximately 40,000 urban Natives are deprived of
1 their subsistence rights; and

WHEREAS, under ANILCA, the determination of priority
subsistence rights among resource users is made only
when it is necessary to restrict the taking of
populations of fish and wildlife in order to protect
the continued viability of such populations; and

WHEREAS, Congress declares that the continuation of
opportunity for subsistence uses by rural residents of
Alaska, 1including both Natives and non-Natives, on the
public lands, and by Alaska Natives on Native lands is
essential to Native physical, economic, traditional and
cultural existence and to non-Native physical,
economic, traditional and social existence; and

Integrity < Pride in Heritage * Progress



WHEREAS, as identified in Alaska Native Health Service
studies, Alaska Natives may be adversely affected by
the unavailability or scarcity of traditional foods and
changes 1in Native lifestyle; and

WHEREAS, Title VIIlI of ANILCA was enacted in part to fulfill
the unmet subsistence oriented requirements and
purposes of ANCS/i and to essentially protect the
cultural and traditional Alaska Native lifestyle;

NOW THEREFORE DE IT RESOLVED that the Alaska Federation of
Natives is directed by the delegates herein assembled
at the Subsistence Summit Conference to adopt as 1its
principal direction and recommends to all appropriate
Native organizations the following:

Act to continue to support the inherent Native
rights to subsistence resources and uses.

Act to gair. approval of an amendment to the
Constitution of the State of Alaska that allows
the State to exercise management jurisdiction over
all fish, wildlife, plant and other renewable
natural resources within its boundaries and
provides that the State shall exercise management
of subsistence resources therein in accordance
with applicable federal law.

Act prior to July 1, 1S90, to have the State of
Alaska review and revise as necessary all State
subsistence statutes, policies, regulations,
programs and practices in every area of State
jurisdiction in order to establish an overall
subsistence management regime that 1is responsive
to the true subsistence needs of affected
Alaskans. Such review and revision shall include
representation from Native organizations that
represent those Alaskans directly affected. This
review shall seek to establish a definition of
""rural” which includes as many Alaska Native
people as possible and that the State
administration adopt a subsistence system for
individuals not in "rural” areas who can
demonstrate traditional and customary utilization
of natural resources. Such review and revision
shall be undertaken with the fundamental intent to
allow those Alaskans who by custom, tradition,
location, and circumstance have practiced
subsistence use of Alaska®s resources up to the
present and will 1in the future, to do so in an
appropriately responsive, sensitive,
comprehensive, timely and continuing manner.



Act immediately to request and to take action to
involve affected Native organizations directly and
fully in development, promulgation and
implementation of any federal subsistence
management regime developed for federal lands in
the event State management 1is terminated. Native
organizations shall resist, with all possibxe
force, any attempt by the State of Alaska to
contract with the federal government for any role
in managing federal lands for subsistence uses.
Tribal contracting for management of federal lands
for subsistence uses will be strongly supported.

Act to initiate a vigorous campaign to educate and
familiarize public officials and legislators with
all aspects of subsistence resources and uses.

Act to initiate a vigorous registration campaign
across the State of Alaska.

BE IT FURTHER RESOLVED that all Native entities and
organizations shall withdraw after July 1, 1990, their
support for State subsistence management on federal
lands and for a State constitutional amendment if there
is not a satisfactory resolution pursuant to the review
and revision of State subsistence management requested

herein; and

BE IT FINALLY RESOLVED that in the. event of the above
withdrawal of Native support, all affected Native
organizations shall pursue with all appropriate
resources any and all legal and Congressional actions
to secure their rights to Alaska®™s subsistence

resources and uses.

Passed and approved unanimously by delegates to the AFN
Subsistence Summit Conference this 11th day of April, 1990.

President
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SUBSISTENCE SUMMIT CONFERENCE
ALASKA FEDERATION OF NATIVES
RESOLUTION NO. 90-2
APRIL 11, 1990

ENTITLED: ALASKA NATIVE SUBSISTENCE RIGHTS: A PRIORITY FOR
ALASKA NATIVE TRIBAL MEMBERS

WHEREAS, Alaska Native tribes have managed fish and game 1in
their traditional areas since before anyone can
remember, and both the Native people and the animals
benefited from tribal management; and

WHEREAS, members of Alaska Native tribes today, and.in the
future, rely on the right to harvest subsistence
resources to nourish their bodies, and for the survival

of their culture; and

WHEREAS, the only way to guarantee subsistence rights for
members of the Alaska Native tribes is for tribal
members to be given a priority to harvest subsistence
resources on all lands in Alaska that they have
traditionally and customarily used;

NOW THEREFORE BE IT RESOLVED that Native tribes and

- organizations will work in the long-term to gain a
subsistence priority for Alaska Native tribal members,
and to affirm the power of Alaska Native tribes to
manage and regulate subsistence uses by their members.

Passed and approved unanimously by the delegates to the AFN
Subsistence Summit Conference this 11th day of April, 1990.

Julie E. Kitka
President
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SUBSISTENCE SUMMIT CONFERENCE
ALASKA FEDERATION OF NATIVES
RESOLUTION NO. 90-3
APRIL 11, 1990

WHEREAS, the McDowell v. State decision by the Alaska Supreme
Court puts the State out of compliance with the federal
subsistence preference found in Title VIII of ANILCA and
will lead to a federal assumption of fish and game
management authority on federal lands in the State after
July 1, 1990, unless the law is changed; and

WHEREAS, there is a substantial doubt that the law can be changed
in time to avoid federal takeover of fish and game
management on federal lands; ana

WHEREAS, joint State and federal planning for implementing a dual
fish and game management system in the Stare after July 1,
1990, has taken place without participation or over
consultation with the Alaska Federation of Natives or other

Native organizations; and

WHEREAS, the sound management of Alaska®"s fish and game resources
is inseparable from Native culture and tradition and must be

protected by all possible means; and

WHEREAS, Representative Lyman Hoffman has proposed a State
constitutional amendment which would allow the State to
.~ manage subsistence resources in accordance with federal law
and retain fish and game management authority on federal

e lands.

NOW THEREFORE BE IT RESOLVED that the body assembled herein
directs the Alaska Federation of Natives to work towards
amending the State constitution to allow the State to manage
subsistence resources consistently with federal laws and
retain fish and game management authority on federal lands.

Passed and approved unanimously by the delegates to the AFN
Subsistence Summit Conference this 11th day of April, 1990.

f.
Julie E. Kitka
President

Integrity « Pride in Heritage < Progress



1 Federal Raster /7 \ol. %, No, 72 / Fricay, April 13. loeo / Phased Rulis

soac * Sototl
Sckmfflc rum* Cexrwon Himy H'onc K q amit et S
aorgmic*—S«dg* Ity
CrypUfKtu eresspn.... Tsflegus Cre*< USA. (TXL, HA NA
_UAfld: Feb,Miry 28,1090 Interior to Implement a program to grant  making and selling of handicraft articles
Richard N. Smith. preference In_favor of subsistence uses  out of ..onedlble b¥products of fish and
Acting Director. Fish and Wildlife Service. of fish and wildlife on public lands wildlife resources taken for personal or
IFR Doc. 60-8577 Fllid 4-12-00; 845 «m| unless the State of Alaska Implements @ family consumption; and for customary
BIUIW coot subsistence program consistent with trade;
ANILCA's requirements, Tho State of E)3)_Prowde for nonwostaful
Alaska hss implemented such a program  subsistence uses of fish and wildlife and
50 CFR Pert 35 sinco Ihe enactment of ANILCA In 080 other renewable resources as the
pursuant to findings by the Department . priority consumptive use of such
RIN 1011-A143 of the Int|er|or tr;at thte S_ttahteA Sﬁjl?_s(%s&eqce resources on puBI!c lands, when It Is
- S . rogram Is conslstsnt wi I ;
Intention To Fropat, Interim Rule ecember 960, however. the ATaské ne(clle)ss%r\);ié% DSRtone U
Implements® Tiko VIIl of th* APks — \ypreme Court ruled in fcDowel reasonable access' and
Ea ional Land* Conservation  §tdle’o fAlaska that the rural limitation (5) Provide for a system of regional
ot _ o _ In the State subsistence definition participation, S
AtsawcY: Fish and Wildlife Service, which b» required by ANILCA." violates The ‘subsistence priority will not bo
Interior. ] the AJaska Constitution. The Court based on race, color, or cfeed,
AcTioffc Nolle* of Intent to propose rules Jsaéllyeldlthf}leReffect of the decision until Thle éaotenltlal need for q.utlok alcllon
* . .
and requoet for comment*. .~ | _Xs a result, the Department of the rgﬁﬁ neérﬁ,&? %5%8@” C”;j',-,g rolljj?d

tUMMAAV: Titd U.S. P U Mild Wildlife LiUrlur may be required to take over die  Federal manacement become realit it
gervice (Service) announces thaljit will  Implementation oftitle VIE of ANILCA  is'the Fedaralggovernm_ent's mtemign to

ba developing Interim regulations on public lands on July 1,1990, The work In close Gooperation wth the State
pertaining to the implemeéntation!oftha  Service, os the lean agency is in tha and minimize disruption to fish end
subsistence priority fof rural residents of ~ process of writing intérim requlation® for  wildlife users and historical state
Alaska under title VIE of tha Alaska subsistence management on pubiio management of resident fish and
National Interest Lands Conservation lands. The** rules would impaof the Wildli?e. Titi* VIE allows reasonable
Actof 1960. The Alaska Supreme Court subsistence use offish end wiidllfa requlations to provfda access and to
recentIY mfo?(that tha law* uiedihy thn  rsaauraj an public lend* in Alntke pretset the viability of all wild

State ot Alaska to provide the managed by the Fish and Wildlife renewable resource#, Th* protection of
subslstencs priority required by title VIE  service, National Park Service, Bureau  wild renewable resotrces end the
violated the Alaska Const|tut|qn'1Th* of Land Management, Forest Service, opportunity to utilize those resources by
Alaska Supreme Court stayed its! Air Forte. Array and various other rural Alaskan residents on public landa
decision until July 1,1990. Should the Fedaral land managing agencies. This for subsistsnce purposes are of

State be unable to rectify the situation, = notice solicits comments end paramount Importance to the Federal

tha Foderal government may be required  Suggestions from resource users, other  government and to the public aa a

to take over the implementation of title  Alaskans and the general public onhow  jyhole;
VIE on_ﬂjbhc land* on July 1, or title VIE should be implemented on I Federal management appears to he
potentially sooner. public lands, Due to tie uncertain nature  required beyond Dgecember 1,1990, tho
BAT**: rOf Written comments to be ufthe situation and short time available,  developmenit of permanent regulatmns
considered In th* initial drafting of the ~the development of these requlations is il commence In early July 1990.
rules, they should be received byWay acontmgencya ainst th*e sudden Permanent regulations will"provide for
14.1990. requirement for th* Féd*ral government  regional countils and extensive Rubhc
AOOftCftti: Comments should be to take over Implementation’of title VIE  |nVolvement In develgpment of the
addressed o the Regional Director. on public lands. Th« mandates under — permanent regulation* and annua| rule
ATTN: Glenn Ellson’ 1011 B, Tudor which the regulations must operate making. This fequlation writing effort
Road, Anchorage, Alaska 95503 }gﬁglwlen gb,Ut art not limited to the will tncILtst 3 I\(ljotlncg ?hfelgtcecnet' t%%%gcof
- : comment pariod a

E?ﬁnﬁuéﬂs%fﬁ %rﬁREATTJgg#r%%VXgACTt ; fl) EQSU[edme malntlertl_ance of healthy  written ang verbal commentspthroughout
Anchorage, Adaska 99503, tel«phone isn and wiidlife popuiations, .~ the process

071 78053847 : 2)  Define 1Ub*j«t«nco Uses as tha e
(907) 780-3542. customary aud traditional uses by rural Iol?élﬁdhﬁggé]g'lm

I‘#i»uu«KTAAY IMRomanow Title VUl Alaska residents of wild, renewable : . - .
f tho Ala»k* National Intereit Lend| resources for dir?ct ereoaal or me ily Director. U.S. Fish and Wildlife Service.
ConservaSmn Act gANILC r) i16 US.C.  consumption as food shelter, fue (FR Doc. 00-8634 Filed 4-12-00t 4:45 «in|
3111-3126) requires tho Secretary of the clothing, tools, or transportation; for the  ecuwa ooo<

a
0

Q>



NEWS RELEASE

IMMEDIATE RELEASE CONTACT: Janice Ryan
274-3611

Integrity, Pride in Heritage, Progress

FOR
April 13# 1990

NATIVE SUBSISTENCE CONFERENCE ADOPTS RESOLUTION

More than 700 Alaska Natives, representing villages,
regional and statewide organizations, gathered at the Egan
Convention Center in Anchorage this week for two days of
intensive discussions of the current subsistence 1issue. The
Conference, to which all Native people and organizations were
invited, was hosted by the Alaska Federation Natives on April
10 and 11. It concluded with a five-hour public hearing
before the House and Senate Resources Committees of the Alaska

State Legislature.

The issue at stake is continued Federal and State
protection of subsistence uses for Alaska Natives and other
rural residents throughout the State.

During the first day and one-half, participants listened
to speakers and panelists, including Governor Steve Cowper,
Senator Ted Stevens (by pre-recorded videotape), Congressman
Don Young, Interior Secretary Manuel Lujan, State legislators,
Native leaders and representatives of commercial fishing,
environmental and sport hunting and fishing groups. Among the
topics presented and submitted for discussion on the floor:

the recent Alaska®Supreme Court decision 1in
McDowell*v. State which declared that the State

subsistence law of 1986 - providing a subsistence
priority to all rural Alaskans, Native and non-Native
alike - was unconstitutional;

the imminent prospect of a Federal takeover of fish and
game management on Federal lands, if no State solution to
the constitutional crisis can be found by July 1, 1990;

how such a system of "dual management” (with the Federal
government implementing a rural subsistence priority on
Federal lands and the State government an as-yet unknown
subsistence policy on State and private lands) would
actually work, given unknown plans of the Federal
agencies and unresolved 1issues in Federal and State

courts;
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the political risks to Alaska Natives and the State as a
whole of persuading the U.S. Congress to open the Alaska
National Interest Lands Conservation Act (ANILCA) to
amend the federal subsistence law; and,

various options and legislative processes by which the
State Constitution might be amended to bring Alaska back
into compliance with Federal 1law and avoid Federal

intervention.

On Wednesday, Secretary Lujan addressed the Conference,
stating that the Federal government will fulfill 1its non-
discretionary obligations under ANILCA and is already deeply
involved in planning for that contingency on July 1. However,
the Secretary strongly urged that the State of Alaska act
expeditiously to solve the problem at the State level, and to
avoid the necessity of a Federal takeover. Governor Cowper
echoed this point in his remarks, while making it clear that
he would not support a state measure which was not politically
viable and did not have the backing of the Native community.
Senator Stevens and Congressman Young reiterated previous
public statements on the dangers of opening ANILCA in the
Congress, and urged that the State Legislature and the
Governor solve the problem in Juneau before the end of the

legislative session.

On the final afternoon of the Conference, a lengthy
debate within the Native community was held and a variety of
positions were presented and argued. Prior to adjournment,
conferees unanimously adopted several resolutions representing
a balance of viewpoints, recommending that all Native

organizations seek:

to continue to support the inherent Native rights to
subsistence uses and resources;

to gain approval of a State constitutional amendment
allowing the State of Alaska to continue exercising fish
ar<d game management on all lands within its boundaries 1in
accordance with applicable Federal law (ANILCA);

to advocate a thorough review of the entire system of
State management of subsistence, involving Native
individuals and organizations directly affected,
addressing the definition of "rural,”™ emphasizing the
needs and rights of customary and traditional subsistence
users, and recommending necessary changes in statutes and
regulations to improve State operation of subsistence
management - and to make such a review process a
prerequisite for continued Native support of a
constitutional amendment to retain fish and game

management 1in State hands;



to involve Native people and their organizations directly
in the development and implementation of any Federal
subsistence management regime on Federal lands, 1in the
event that dual management occurs after July 1, with
specific intention to resist any attempt by the State of
Alaska to contract with the Federal government for any
role in managing subsistence on Federal lands and to
maximize opportunities for the contracting of federal
management responsibilities to Native tribal

organizations;

to initiate a campaign of public education to familiarize
legislators, other officials and the general public with
the facts of subsistence resources and uses;

to initiate a vigorous campaign of voter registration
throughout Alaska.
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AFN TESTIMONY TO STATE HOUSE RESOURCES COMMITTEE BY JULIE KITKA

(APRIL 20, 1990)

MR. CHAIRMAN, MEMBERS OF THE COMMITTEE, LADIES AND GENTLEMEN:

I APPRECIATE THE OPPORTUNITY TO TESTIFY TODAY ON THE
ISSUE OF SUBSISTENCE. I DO SO REPRESENTING THE BOARD OF
DIRECTORS OF THE ALASKA FEDERATION OF NATIVES AND ITS
CONSTITUENT ORGANIZATIONS AND COMMUNITIES. WHAT I WILL
PRESENT TODAY IS THE CONSENSUS POSITION OF THE STATEWIDE
ALASKA NATIVE COMMUNITY ON THE SUBJECT OF SUBSISTENCE AND AN
EXPLANATION OF SEVERAL SPECIFIC LEGAL QUESTIONS WHICH ARISE

UNDER IT.

THE FIRST THING I MUST TRY TO MAKE CLEAR IS THAT
SUBSISTENCE IS MORE THAN A POLITICAL ISSUE. FOR NATIVE
PEOPLE, SUBSISTENCE IS THE FOUNDATION OF CULTURE - A SET OF
TRADITIONAL PRACTICES WHICH ARTICULATE OUR RELATIONSHIP TO

THE LAND - A HERITAGE RECEIVED FROM OUR ANCESTORS WHICH WE

MUST PASS ON TO OUR DESCENDENTS.

Integrity + Pride in Heritage * Progress



AS ALASKA NATIVES, WE FIND OURSELVES AT A CRITICAL
JUNCTURE IN OUR CONTEMPORARY POLITICAL HISTORY. A PROFOUND
CHALLENGE CONFRONTS US: HOW TO PROTECT OUR SUBSISTENCE
LIFESTYLES A D PRACTICES FROM THE DAMAGE WROUGHT BY THE
RECENT ALASKA SUPREME COURT DECISION IN MCDOWELL V. STATE.
IN THE EFFORT TO PROTECT THE CULTURES AND ECONOMIES OF OUR
VILLAGES, WE, LIKE ALL ALASKANS, FIND OURSELVES CAUGHT
BETWEEN ANILCA, WHICH GUARANTEES A RURAL PRIORITY FOR
SUBSISTENCE HUNTING AND FISHING, AND THE ALASKA
CONSTITUTION, WHICH WILL NOT PRESENTLY ALLOW SUCH A

PREFERENCE.

AS YOU KNOW, MR. CHAIRMAN, A WIDE VARIETY OF OPINION
ABOUT WHAT SHOULD BE DONE TO SOLVE THIS DILEMMA HAS ARISEN
WITHIN THE NATIVE COMMUNITY DURING THE PAST FOUR MONTHS.
SOME NATIVE PEOPLE HAVE FAVORED AMENDING BOTH THE STATE
CONSTITUTION AND ANILCA TO PROVIDE FOR A "NATIVE"
SUBSISTENCE PRIORITY, FOR A "NATIVE-PLUS-RURAL"™ PRIORITY OR
FOR OTHER ALTERNATIVES. OTHER NATIVE PEOPLE HAVE ADVOCATED
AMENDING THE STATE CONSTITUTION, EITHER TO RE-ESTABLISH THE
RURAL PRIORITY OR TO PERMIT THE LEGISLATURE TO KEEP FISH AND
GAME MANAGEMENT IN STATE HANDS BY COMPLYING WITH FEDERAL
LAW. THERE ARE POTENTIALLY MANY VARIATIONS ON THESE MAJOR
THEMES. BUT ONE THING IS CERTAIN: NO ISSUE IN RECENT
MEMORY HAS SO EFFECTIVELY GALVANIZED THE PARTICIPATION OF
NATIVE PEOPLE IN THE POLITICAL PROCESS AS HAS THE FALL-0OUT

FROM MCDOWELL.



AS YOU ALSO KNOW, MR. CHAIRMAN, AFN SPONSORED A
STATEWIDE NATIVE SUMMIT CONFERENCE ON SUBSISTENCE IN
ANCHORAGE LAST WEEK. OUT OF THAT GATHERING, A BROAD POLICY
CONSENSUS EMERGED. IT CONTAINED MANY DETAILED SUB-ISSUES,
INCLUDING THE CALL FOR A THOROUGH EVALUATION OF STATE
SUBSISTENCE MANAGEMENT, A CONTINGENCY POSITION REGARDING
FEDERAL MANAGEMENT AND SEVERAL LONG-RANGE GOALS. BUT WITH
REGARD TO THE LEGISLATION NOW PENDING BEFORE THIS COMMITTEE,
THE CONFERENCE RESOLUTION WAS BRIEF AND TO THE POINT. T
DIRECTED ALL NATIVE ORGANIZATIONS TO "ACT TO GAIN APPROVAL
OF AN AMENDMENT TO THE CONSTITUTION OF THE STATE OF ALASKA
THAT ALLOWS THE STATE TO EXERCISE MANAGEMENT JURISDICTION
OVER ALL FISH, WILDLIFE, PLANT AND OTHER RENEWABLE NATURAL
RESOURCES WITHIN ITS BOUNDARIES AND PROVIDES THAT THE STATE
SHALL EXERCISE MANAGEMENT OF SUBSISTENCE RESOURCES THEREIN

IN ACCORDANCE WITH APPLICABLE FEDERAL LAW."

THAT IS THE HEART OF IT. THE STATEWIDE NATIVE
COMMUNITY IS NOW UNANIMOUSLY ON RECORD IN FAVOR OF A
CONSTITUTIONAL AMENDMENT TO KEEP FISH AND GAME MANAGEMENT 1IN
THE HANDS OF THE STATE GOVERNMENT, IN COMPLIANCE WITH
FEDERAL LAW. WE DO NOT - AND I EMPHASIZE NOT - WISH TO SEE
A FEDERAL TAKEOVER AFTER JULY 1. SUCH A SCENARIO COULD ONLY
BE THE RESULT OF A TRAGIC POLITICAL FAILURE IN ALASKA. WHAT
NATIVES WANT IS FOR THE LEGISLATURE AND THE PEOPLE TO FIX

THE I1SSUE HERE, TO COMPLY WITH FEDERAL LAW AND TO KEEP FISH



AND GAME MANAGEMENT AT HOME, IN ALASKAN HANDS.

IN ORDER TO ACCOMPLISH THIS, A CONSTITUTIONAL AMENDMENT MUST
BE ADOPTED BY AT LEAST 2/3 OF BOTH HOUSES BEFORE ADJOURNMENT
AND BY A MAJORITY OF THE VOTERS ON NOVEMBER 6. THERE ARE
SEVERAL BILLS CURRENTLY BEFORE THIS COMMITTEE WHICH
EFFECTIVELY PERFORM THAT FUNCTION. AFTER CAREFUL LEGAL
REVIEW, WE RECOMMEND THAT THE LANGUAGE SUGGESTED BY
REPRESENTATIVE LYMAN HOFFMAN BECOME THE VEHICLE FOR SUCH A
CONSTITI * JINAL AMENDMENT. WE FURTHER RECOMMEND THAT 1T BE
INSERTED AS AN AMENDMENT TO ANY OF CURRENTLY PENDING

BILLS WHICH THE COMMITTEE DEEMS APPROPRIATE.

WE URGE THE HOFFMAN LANGUAGE BECAUSE OF ITS EMPHASIS ON
ALLOWING THE LEGISLATURE TO ENACT LAWS, CONSISTENT WITH
VALID FEDERAL LAWS, WHICH WILL KEEP FISH AND GAME MANAGEMENT
IN STATE HANDS. IF THAT IS THE FUNDAMENTAL PURPOSE OF ALL
THIS, THEN THAT 1S WHAT THE VOTERS SHOULD READ IN THE TEXT

OF THE AMENDMENT WE ARE ASKING THEM TO APPROVE.

I ALSO WANT TO POINT OUT THAT THE HOFFMAN LANGUAGEIS
"PERMISSIVE"™ TO THE LEGISLATURE. IT DOES NOT BIND STATE
GOVERNMENT TO ANY SPECIFIC SUBSISTENCE POLICY - SUCH AS A
STATED PRIORITY FOR ANY GROUP. ALL IT PROVIDESIS THE
CONSTITUTIONAL AUTHORITY FOR THE LEGISLATURE TO COMPLY WITH
FEDERAL LAW, A POWER IT DOES NOT PRESENTLY ENJOY. AFTER
RECEIVING SUCH AUTHORITY FROM THE VOTERS, THE LEGISLATURE

HAS EVERY RIGHT NOT TO EXERCISE IT, IF IT SO CHOOSES. THAT



IS POLITICS. ALL THE AMENDMENT ITSELF WOULD DO 1S TO CLEAR
AWAY THE CONSTITUTIONAL OBJECTION FOUND BY THE SUPREME COURT
IN MCDOWELL AND TO GIVE THE LEGISLATURE A POLITICAL OPTION
IT CANNOT NOW CHOOSE, EVEN TO SAVE ITS OWN CONTROL OF FISH

AND GAME.

SEVERAL BRIEF TECHNICAL ISSUES ON THE HOFFMAN LANGUAGE
NEED TO BE CLARIFIED: FIRST, WE HAVE RECENTLY HEARD THE
CRITICISM THAT, SINCE THE HOFFMAN LANGUAGE 1S PURPOSELY
GENERAL IN SCOPE, AND SINCE THE THREE SECTIONS OF ARTICLE
VIl OF THE STATE CONSTITUTION WHICH THE SUPREME COURT USED
IN MCDOWELL TO INVALIDATE THE RURAL PRIORITY ARE SPECIFIC IN
SCOPE, A FUTURE COURT MIGHT INTERPRET THE HOFFMAN LANGUAGE
AS NOT SPECIFICALLY SUPERSEDING ANY OR ALL OF THOSE
SECTIONS. THIS ARGUMENT 1S SPECIOUS. THE HOFFMAN LANGUAGE
CAREFULLY BEGINS WITH THE WORDS ™"NOTHING IN THIS
CONSTITUTION." THAT MEANS WHAT IT SAYS. ALL ARTICLES AND
SECTIONS WHICH THE SUPREME COURT FOUND VIOLATED IN MCDOWELL
ARE IN THIS CONSTITUTION, AND WE FEEL CERTAIN THAT ANY

FUTURE COURT WOULD FIND LIKEWISE.

A SECOND CRITICISM OF THE HOFFMAN LANGUAGE COULD BE
THAT IT SHOULD SAY ™"™ANILCA,"™ RATHER THAN "FEDERAL LAW."™ WE
DISAGREE. THE USE OF THE TERM "FEDERAL LAW"™ PROVIDES THE
LEGISLATURE WITH THE BROADEST POSSIBLE AUTHORITY TO ACT. T
ASSURES THE ABILITY OF FUTURE LEGISLATURES, |IF THEY SO WISH,

TO ENACT LAWS IN COMPLIANCE WITH FUTURE FEDERAL FISH AND



GAME STATUTES WHICH MIGHT OTHERWISE THREATEN A FEDERAL
MANAGEMENT TAKEOVER. AGAIN, THIS DOES NOT REQUIRE THE
LEGISLATURE TO DO SO. IT GIVES 1T THE FREEDOM TO ACT. IF
THE LEGISLATURE WISHES TO NARROW THE SCOPE OF ITS PRESENT
LEGISLATION TO ADDRESS ONLY ANILCA, THIS LANGUAGE WOULD
ALLOW IT TO DO SO WITHOUT PUTTING UNNECESSARY LIMITATIONS ON
THE AUTHORITY OF FUTURE LEGISLATURES TO ADDRESS - PRO OR CON

- FUTURE FEDERAL ENACTMENTS.

ANOTHER CONCERN WHICH MIGHT BE RAISED IS THAT THE
HOFFMAN LANGUAGE PROVIDES A "BLANK CHECK™ TO THE FEDERAL
GOVERNMENT TO IMPOSE FUTURE FEDERAL POLICY JUDGMENTS ON
STATE FISH AND GAME MANAGEMENT. THE OBVIOUS RESPONSE 1S
THAT THE FEDERAL GOVERNMENT ALREADY HAS SUCH AUTHORITY, AS
IT CLEARLY EXERCISED IN TITLE VIII OF ANILCA. WHAT THE
HOFFMAN AMENDMENT WOULD DO IS TO ALLOW THE STATE TO ENACT
LAWS WHICH KEEP FISH AND GAME MANAGEMENT IN STATE HANDS.
NOTHING IN THE HOFFMAN LANGUAGE EITHER EXPANDS OR DIMINISHES
THE LEGAL AUTHORITY OF THE UNITED STATES GOVERNMENT - NOR

COULD IT.

I CANNOT OVERSTATE, MR. CHAIRMAN, THE IMPORTANCE OF
ACTING EXPEDITIOUSLY. ADJOURNMENT OF THIS SESSION IS
SCHEDULED IN LESS THAN THREE WEEKS. SEVEN DAYS AGO THE
UNITED STATES FISH AND WILDLIFE SERVICE PUBLISHED IN THE
FEDERAL REGISTER ITS FORMAL NOTICE OF ™"INTENTION TO PROPOSE

INTERIM RULES IMPLEMENTING TITLE VIIlI OF THE ALASKA NATIONAL



INTEREST LANDS CONSERVATION ACT."™ WHY? AS INTERIOR
SECRETARY LUJAN STATED AT OUR CONFERENCE LAST WEEK, THE
UNITED STATES DOES NOT WISH COME INTO ALASKA AND TAKE
OVER FISH AND GAME MANAGEMENT ON FEDERAL LANDS. BUT IT WILL
DO SO IF THERE IS NO SOLUTION AT THE STATE LEVEL BY JULY 1.
THE INTERIOR DEPARTMENT IS NOW GEARING UP TO DO JUST THAT,
AND FEDERAL LAW REQUIRES IT TO GO THROUGH A PUBLIC
CONSULTATION PROCESS ON INTERIM ANL PERMANENT RULE - MAKING.
THE DEADLINE FOR RECEIPT OF RECOMMENDATIONS AND COMMENTS AT

INTERIOR IS MAY 14.

IN ADDITION, THE DEPARTMENT OF THE INTERIOR IN ALASKA
HAS BEEN AT WORK FOR ALMOST TWO MONTHS, THROUGH A SPECIAL
DEPARTMENTAL TASK FORCE, DRAWING UP A PLAN FOR A FEDERAL
MANAGEMENT TAKEOVER. BECAUSE THE NATIVE COMMUNITY IS MOT A
PARTY TO THAT PROCESS, I CAN NOT TELL YOU WHAT THE PLAI WILL
LOOK LIKE. BUT I AM CONVINCED THAT THE DEPARTMENT IS MOVING
QUICKLY TO CARRY OUT ITS NON-DISCRETIONARY RESPONSIBILITY

UNDER FEDERAL LAW.

ONE ADDITIONAL 1ISSUE, MR. CHAIRMAN, NEEDS TO BE AIRED.
AS WE HEAD TOWARDS ADJOURNMENT, THE GREAT QUESTION IN
EVERYONE®"S MIND 1S WHETHER BOTH HOUSES OF THIS LEGISLATURE
WILL ADOPT SOME FORM OF CONSTITUTIONAL LANGUAGE TO KEEP FISH
AND GAME IN ALASKAN HANDS, OR WHETHER THE BODY WILL TURN ITS
BACK ON THE ISSUE AND GO HOME WITHOUT TAKING ACTION. A

THIRD ALTERNATIVE, OF COURSE, IS THAT THE LEGISLATURE MIGHT



BE PERSUADED TO ADOPT SOME FORM OF STATUTORY LANGUAGE WHICH,
WHILE PERHAPS SATISFYING THE STATE CONSTITUTION, WOULD STILL
BE OUT OF COMPLIANCE WITH FEDERAL LAW. I URGE THE COMMITTEE
TO SEE THAT EITHER OF THE LAST TWO OPTIONS REPRESENTS A
FAILURE OF POLITICAL WILL AND WILL PRECIPITATE A LONG-TERM
CRISIS OF FISH AND GAM"E MANAGEMENT IN ALASKA WHICH WE SHALL

ALL COME TO REGRET.

THERE MAY BE, ON THE PART OF SOME LEGISLATORS, A
CAREFULLY UNSPOKEN ASSUMPTION THAT WHAT REALLY NEEDS TO BE
DONE - NO MATTER HOW LONG THE EFFORT AND HOW PAINFUL THE
COST - IS TO FORCE THE CONGRESSIONAL OPENING OF ANILCA 1IN
ORDER TO GET RID OF THE RURAL SUBSISTENCE PRIORITY. MY
RESPONSE TO THAT SILENT AGENDA 1S TWO FOLD: FIRST, THAT IT

SHOULD NOT BE SILENT; AND, SECOND, THAT IT WON T WORK.

ON THE QUESTION OF SILENCE, LET ME SAY THAT ANY AGENDA
WHICH ASSUMES THAT THE FINAL BLOW TO SUBSISTENCE CAN ONLY BE
DELIVERED BY PURPOSEFULLY RAISING THE LEVEL OF REGULATORY
CONFUSION, POLITICAL ANGER AND INDIVIDUAL PAIN IN THIS STATE
TO A POINT WHERE THE MAJORITY WILL BE FORCED TO TURN ON THE
MINORITY IS IRRESPONSIBLE. IF THIS SHOULD TURN OUT TO BE
THE COURSE WHICH THE STATE OF ALASKA HONESTLY WISHES TO
PURSUE, IT HAS EVERY RIGHT TO DO SO. BUT IT SHOULD SAY SO.
IT SHOULD STEP OFF ON THAT PATH CONSCIOUSLY, KNOWING THE
CONSEQUENCES AND SAYING THE TRUTH. NO ONE, IN GOOD FAITH,

MA/ KNOWINGLY ENGINEER A POLITICAL AND SOCIAL CRISIS AND



LATER DESCRIBE 1T AS HAVING BEEN UNAVOIDABLE OR UNINTENDED.

ON THE ISSUE OF POLITICAL FEASIBILITY, LET ME BE
EQUALLY FRANK. I THINK IT IS HIGHLY UNLIKELY THAT THE
UNITED STATES CONGRESS WILL OPEN ANILCA. BUT IF IT DOES, 1
CAN PROMISE YOU THAT ITS RECONSIDERATION OF THIS ENORMOUS
FEDERAL STATUTE WILL NOT BE LIMITED TO SUBSISTENCE. ONCE
YOU OPEN ANY PART OF IT, ALL OF ITS PROVISIONS BECOME FAIR
GAME. SOME PEOPLE IN ALASKA OBVIOUSLY DO NOT BELIEVE THAT,
BUT THE POLITICAL REALITY IS THAT THERE ARE DOZENS OF
OUTSIDE INTERESTS (AND THEIR ADVOCATES IN THE CONGRESS) WHO

WILL MAKE IT COME TRUE.

AT BEST, ANY AMENDING OF ANILCA WILL BE A THREE TO
FIVE-YEAR PROCESS, DURING WHICH TIME THE FEDERAL GOVERNMENT
WILL BE IN ALASKA ANYWAY, MANAGING MOST OF OUR FISH AND
GAME. EVEN IF THE CONGRESSIONAL PROCESS STARTS WITH
SUBSISTENCE, DOZENS OF OVERSIGHT HEARINGS, FLOOR SPEECHES,
BILLS AND AMENDMENTS WILL EVENTUALLY REACH OUT AND TOUCH
EVERY FEDERAL LAND US- QUESTION IN ALASKA. SENATOR STEVENS
AND OTHER MEMBERS OF OUR CONGRESSIONAL DELEGATION HAVE
DESCRIBED THAT SCENARIO IN STARK LANGUAGE. HOW MUCH DOES
ALASKA REALLY WANT TO PAY TO THE REST OF THE COUNTRY IN
ORDER TO GET RID OF THE SUBSISTENCE PRIORITY? HOW LONG WILL
IT TAKE? AND WHAT WILL THE PERMANENT CONSEQUENCES BE FOR

THE POLITICAL, ECONOMIC AND SOCIAL ENVIRONMENT OF OUR STATE?



I HAVE CONCLUDED THAT THE REAL OUTCOME OF AMENDING
ANILCA WILL BE SO COSTLY TO THE STATE GOVERNMENT, TO THE
STATEWIDE BUSINESS COMMUNITY AND TO THE GENERAL PUBLIC
THAT-ONCE THEY SEE IT-THEY WILL INSIST THAT THIS PANDORA"S
BOX REMAIN CLOSED- FISH AND GAME 1S GOING TO HAVE TO BE
DEALT WITH HERE. I URGE ALL MEMBERS OF THE LEGISLATURE TO
RECOGNIZE THAT THE UNSPOKEN AGENDA OF TARGETING ANILCA,
INSTEAD OF AMENDING THE STATE CONSTITUTION, IS A PROCESS BY

WHICH POLITICAL MISPERCEPTION PRODUCES BAD LAW.

IN CLOSING MR. CHAIRMAN, I WISH TO GO BACK TO A NATIVE
PERSPECTIVE ON ALL OF THIS. DURING LAST WEEK"S STATEWIDE
SUBSISTENCE CONFERENCE, ONE OF THE NATIVE ELDERS WHO SPOKE
TO US WAS EDWARD HOPSON, AN INUPIAT ESKIMO LEADER FROM THE
ARCTIC SLOPE REGION. I WANT TO QUOTE SEVERAL LINES FROM
WHAT HE TOLD US, IN THE HOPE THAT HIS GOD-GIVEN ELOQUENCE

MIGHT SUCCEED WHERE MY WORDS FAIL.

MR. HOPSON SAID:

"WE ALL HAVE A RESPONSIBILITY TO MANAGE THE RESOURCES
AND THE ANIMALS GOD HAS PUT ON THIS EARTH. WE MIGHT ASK
OURSELVES WHO ARE WE MANAGING IT FOR. IS THIS AN ISSUE OF
WHO GETS TO TAKE THE LAST SEAL OR THE LAST CARIBOU? IS THIS
AN 1SSUE OF RETURNING TO A LIFESTYLE WHICH HUNTS WITH BOWS
AND ARROWS OR LIVES WITHOUT MODERN CONVENIENCES? OR IS IT,

MORE APPROPRIATELY, AN ISSUE OF KEEPING OUR CULTURE ALIVE
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AND DYNAMIC, NOT A MUSEUM RELIC? A CULTURE IS TO BE LIVED
AND EXPERIENCED, NOT STUDIED AND OBSERVED.

"... HUNGER KNOWS NO LAW. WHEN OUR PEOPLE ARE HUNGRY THEY
WILL HUNT AND FISH. WHEN THE DUCKS FLY, WE WILL HARVEST
DUCKS. WHEN THE CARIBOU COME, WE WILL TAKE THEM. TO DO
LESS WILL MEAN THE DEATH OF OUR PEOPLE. IT WILL MEAN THE
DEATH OF BOTH SPIRIT AND BODY. TO ALLOW THE BODY ALONE TO
LIVE ON WITH STORE-BOUGHT OR WESTERN MAN ™ FOOD WILL SURELY
SEE THE DEATH OF THE SPIRIT AND OF THE CULTURE OF THE
PEOPLE. THE BODY WILL SOON FOLLOW. FOR OUR OLD PEOPLE IT
wWiLL COME SOONER, AND PERHAPS FOR THEM IT WILL BE A MORE
HUMANE DEATH. FOR THE YOUNGER PEOPLE IT WILL MEAN A SLOWER
DEATH OF THE BODY, AND IT WILL COME FROM ALCOHOL, DRUGS AND
CANCER THAT COMES FROM THESE FOODS AND FROM THE LOSS OF

SPIRIT.

"_..NO LAW CAN CREATE A CULTURE. WE MUST DO THAT

OURSELVES AND WE MUST WORK CONSTANTLY TO PROTECT IT.

MR. CHAIRMAN, FOR ALASKA NATIVES SUBSISTENCE REPRESENTS
EVERYTHING. WHAT IS BEING CONSIDERED IN THIS LEGISLATURE IS
OUR ECONOMIC SURVIVAL, OUR CULTURAL IDENTITY AND OUR

PHYSICAL AND PSYCHOLOGICAL HEALTH.

FROM THAT PERSPECTIVE, WE STRONGLY URGE THE LEGISLATURE
TO ACT EXPEDITIOUSLY, TO ADDPT A CONSTITUTIONAL AMENDMENT 1IN

COMPLIANCE WITH FEDERAL LAVI AND TO MOVE FORWARD IN THE
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