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talcing of fish stocks and asm* populations 
-or personal and family consumption.
Further, tha legislature finds that tha 
general health and welfare of the 3 s citizens 
is significantly tied to their participation 
in these activities.

Id. at 1229-30. In making this determination, the legislature

sounded a theme that was also expressed by Congress in enacting

ANILCA. The House Committee on Interior and Insular Affairs

determined that:

After consideration of the testimony at the 
subcommittee's hearings and town meetings 
throughout Alaska and review of studies done 
by a v a n e t "  of federal, state, academic, and 
other agencies and groups, tha Committee has 
no doubt about the importance of subsistence 
uses to the rural people of Alaska. Reliable 
evidence was given to the Committee 
demonstrating that fifty percent of tha food 
for three-quarters of the Native families in 
Alaska's small and medium villages is 
acquired through subsistence uses, and 40 
percent of such families spend an average of 
6 to 7 montns of the year in subsistence 
activities . . . .

H.R. Rep. No. 1045 , 95th Cong., 2d Sess., at 131 (1978). The

intervenors in this appeal similarly expressed tha purpose of the

rural preference as follows:

If village access to fish and game i3 over­
whelmed by competition from the tens of 
thousands of sportsmen who Alaska's 
fortuitous oil wealth has diawn to the urban 
centers, the effect on the rural village 
economy would be adverse, and the effect on 
the health and welfare of rural residents 
would be even more so.
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An additional purpose of tha 1986 subsistence law ia to 

retain state management of fish and gam® on federal lands bv 

m®®ting th® requirements of A N I L C A * 7

Urban-Rural Subsistcnc® Pattarna

Appellants' basic obj ection to th® 1986 act is that by 

excluding from eligibility as subsistence users all urban 

dwellers and by including all rural dwellers, the act unfairly 

excludes some urban residents who have lived a subsistence 

lifestyle and desire to continue to do so, while needlessly 

including numerous rural residents w h o  hav® not engaged in 

subsistence hunting and fishing. Appellants claim, in other

words, that .the urban/rural criterion is both unfairly 

under-inclusive, because it excludes des erving urb an residents, 

and over-inclusive, because it includes u n d e s e r v i n g  rural

residents. Appellants instead suggest that the right to 

sub sis ten'."l' 3hould depend upon individual needs and traditions, 

not on one's place of residence.

The record supports the appellants' c l a i m  that there

are substantial numbers of urban subsistence users. A  state

  —

7. Senator Fisher, a member of the Senate Resource
Committee, noted in the Senate_j!loor debate: H [T]his legislation 
will provide the boards the tools to solve tha problems in 
harvest disruption that followed M a d i s o n , and will assure the 
state will retain management of fisn and game throughout Alaska 
by meeting the requirements of the federal subsistence law."
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Q •*
study of subsistence use patterns found that of some 233 holders

of subsistence salmon permits for the 1980 Tanana River fishery,

approximately 20% exhibited tha attributes commonly associated

with a traditional subsistence lifestyle, even though they all

resided in the urban Fairbanks area. The report states:

De»pite their residence in or near populated 
areas of the Fairbanks North Star Borough, 
these households generally participated in 
the wage economy on a seasonal basis and had 
longer histories of participation in the 
fishery, lower cash incomes, and somewhat 
larger household sizes than the majority of 
users. Some of these households have long­
standing cultural ties to the subsistence 
fishery. For these more intensive users, 
fishing in sub-district Y-6C was less a 
recreational outing than an integral 
component of their way of life in Interior 
M a s k a .  Their residence in an tree which is 
currently defined by regulation as urban, 
coupled with escalating demands upon the 
resource base, however, raise questions about 
whether these more intensive uses can 
continue in the future.

Study at 12. Similarly, in the city of Homer, an urban area

9
under the regulations, the study reports that 38.2% of the city 

residents obtained at least one-half of their meat and fish 

supply from personal hunting and fishing activities. Id. at 162.

8. R.J. Wolfe and L.J. Ellanna Resource Use and 
Socioeconomic Systems: Case Studies of Fishing and Hunting in 
Alaskan C o m m u n i t i e s , Technical Paper Number 61, Alaska Department 
o? ?ish and Game, Oivision o f“"Subsi s t e n c e , Juneau, March, 1933 
(hereinafter "Study*).

9. '5 AAC 99.014.
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Likewise, tha study documants tha fact that numerous 

Alaskans who live in areas classified by tha regulations as rural 

do not engage in subsistence activities. For example, in the 

City of Sitka, which is classified as rural, although it has a 

population of 7 ,303 , some 264 of the households sampled did no 

hunting and 74 did no fishing. Id. at 235 . Similarly, in the 

City of Nome, population 3,249, which is also rural under the 

regulations, id. at 93, some 54 of all households use no locally 

taken fish or game. Id. at 111.

The study also amply supports the critical importance 

of subsistence hunting and fishing to residents of the numerous 

small and remote villages of our state. For example, in the Wade 

Hampton census area of Western Alaska, the average annual per 

capita cash income was only 52,737 (1979),10 id. at 30, and the

average household harvested 4,597, dressed weight, pounds of fish 

and game each year. Id. at 42,

The Article VIII Clauses - History and Analysis

A.

Section 15 of. article yill of the Alaska Constitution

provides:

No exclusive right or special privilege of 
fishery shall be created or authorized in the 
natural waters of the State. This section 
does not restrict the power of the State to

3 0 .

10. The L979 statewide average was 511,152. Study at

3 j i ‘-:



limit: ®ntry into any fishery for th® purposes 
of resource conservation, to prevent economic 
distress among fishermen and those dependent 
upon them for a livelihood and to promote the 
efficient development of aquaculture in tha
S t a t e .

Section 3 of article VIII provides:

Wherever occurring in their natural state, 
fish, wildlife, and waters are reserved to 
the people for common use.

Section 17 of article VIII provides:

Laws and regulations governing the use or
disposal of natural resources shall apply 
equally to all persona similarly situated 
with reference to the subject matter and 
purpose to be served by the law or 
regulation.

Although the ramifications of these clauses are varied, 

they share at least one meaning: exclusive or special privileges

to take fish and wildlife are prohibited. Section 15 states this 

explicitly with respect to fisheries. The proceedings of our 

Constitutional Convention show that the same meaning was intended 

with respect to sections 3 and 17.

A memorandum of the Constitutional Convention Committee 

on Resources expresses the view that the common use clause has as

one of its purposes a prohibition on exclusive grants or special

privileges. The memorandum states: "The expression 'for common 

use* implies that these resources are not to be subject to 

exclusive grants or special privileges as was so frequently the 

case in ancient royal tradition." Alaska Constitutional 

Convention Papers, Folder 210, Papers Drafted by Committee on 

Resources, entitled “Terms."
j  _> j  ('• '
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Th* Committee on Resources commentary with respect to

the uniform application clause sta t e s >

This section is intended to exclude any espe­
cially privileged 3tatus for any person in 
the use of natural resources subject to the 
disposition of the state.

6 Proceedings of the Alaska Constitutional Convention 84 (Dec. 

16, 1955).

In Owsichek v. State, 763 P.2d 488 (Alaska 1988) , we 

observed that the article VIII provisions were designed to ensure 

to the public the broadest possible access to wildlife. We noted 

that "the common use clause impose(s) upon the state a trust duty 

to manage the fish, wildlife and water resources of the state for 

the benefit of all the people." Id. at 495 (emphasis added). 

"[A) minimum requirement of this duty is a prohibition against 

any . . . special privileges." Id. at 496. In State v.

Ostroskv, 667 P.2d 1184, 1191 (Alaska 1983) , we observed that the 

common use and no exclusive right of fishery clauses reflected

"anti-exclusionist values."

Appellants contend that tha rural residency requirement- 

amounts to an exclusive or special privilege prohibited 

explicitly by section 15 and implicitly by sections 3 and 17. 

They focus on tfvnas v. Grimes Packing C o . , 337 U.S. 86 (1949) , a

case which interpretsd section 1 or the White Act, former 43

U.S.C. SS 220-224 (1941) , under which Alaska fisheries were

regulated before statehood. fh H y n e s , the Supreme Court heLd 

that the White Act prohibited granting a preferential right to 

fish to Native residents of the Kariuk Reservation. Id. at 123.



Thii caae is of precedential importance, they contend, because

section 13 was based on section I of the White Act.

In response, the state agrees that the first sentence

of section IS is based on section 1 of the 'white Act. However,

the state distinguishes Hvr.es on tha grounds that the exclusive

right to fish there was available to “a closed class ." in

contrast, it argues there is no closed class here because "people

may become eligible to participate in subsistence uses by

establishing their domicile in a rural area." Further, the state

relies on Kenai Peninsula Fishermen's Cooperative Association v.

State, 628 P . 2d 897, 904 (Alaska 1981) which held that section 15

does not bar differential treatment between commercial, sport,

and subsistence fishermen. The intervenors' argument in response

relies exclusively on this case. _

The parties correctly agree that the no exclusive right

of fishery clause is baaed on section 1 of the White Act. The

commentary concerning the exclusive right of fishery clause

prepared by the Committee on Resources of the Constitutional

Convention statesi

This section is intended to serve as a
substitute for the provision prohibiting the 
several right of fisheries in the White Act.
Instead of using the terminology of that Act 
the purposes sought by it" are given

' expression in a prohibition of exclusive 
right or special privileges of any person to 
the fisheries of the state.

6 Proceedings of the Alaska Constitutional Convention Proceedings

at 87 (Alaska Legislative C o u n c i l ) .



Th* language of th* Whit* Act, for which th* no

exclusive right clause is m**nt to b* a substituta, ia as

follows t

Provided, that every such regulation mad* by 
the Secretary of th* Commerce shall be of 
general application within th* particular 
area to which it applies, and that no 
exclusive or several right of fishery shall 
be granted therein, nor 3hall any citizen of 
th* United States be deniod the right to 
take, p r e pare, cure, or preserv* fish or 
shellfish in any area of th* waters of Alaska 
wher* fishing is permitted by th* Secretary 
of the Commerce.

Act of Jun* 6, 1924, ch. 272, S 1, 43 stat. 464.

The appellants' reliance on Hvnes as an explanation of

the meaning of the bar on exclusive rights and special privileges

is apt. At issue in Hvnes was a regulation of the Secretary of

the IntstiOr1* prohibiting commercial salmon fishing in all

waters within 3,000 feet of the shores of the Karluk Reservation.

337 U.S. at 92. The Secretarial Order made an exception which

allowed Natives residing on the Reservation and their licensees

to fish in these waters. Id. Tha Supreme Court held that this

exception in favor of th* Native residents and their licensees

violated section 1 of the White Act. The ccurt stated:

[Wle think it clear that its proviso, "that 
no exclusive or several right of fishery 
shall be granted therein," applies to 
commercial fishing by Natives equally with

11. Regulatory jurisdiction over the administration of 
the Whit* Act was transferred from the Department of Commerce to 
the Department of the Interior, effective July 1, 1939? Hvnes, 
337 U.S. at 92 n.4.

3 J 4 * 1
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fishing companies, nonresidents of Alaska or 
other American citizens and so applies 
whether those Natives are or are not 
residents on a reservation. We find nothing 
in the White Act that authorizes the 
Secretary of the Interior to grant 
reservation occupants the privilege of 
exclusive commercial fishing rights. . . . 
"Exclusive," as used in Section 1 of the 
White Act, forbids not only a grant to a 
single person or corporation but to any 
special group or number of people. The 
legislative history set out above showe this.
The offending regulations which brought about 
the enactment of th* proviso in S 1 of the 
White Act were administered so as to limit 
fishing to those who had been using the 
fisheries before the regulations,

337 U.S. at 122.12

As noted above, the state seeks to distinguish Hvnes on

the ground that Hvnea involved a closed class of recipients of a

special privilege, whereas the 1986 subsistence law does not

because anyone who wants to hunt and fish for subsistence

purposes can move to a rural area. We find this argument

u n p e r s u a s i v e . If it were valid, virtually any discrimination

based on residence would be justified - the residents of the

disfavored area could simply move. Such a rationale is

inconsistent with the prevailing approach in territorial

12. We do not agree with Justice Rabinowitz's 
statement- in dissent that the limitation struck down in Hynes was 
predicated solely on the fact that the users were Indians, infra 
at 50. Both ethnic status and local residency were required as 
the regulation in question applied to "natives in possession of 
(the Karluk] reservation." 3 37 U.S. at 92. in a*ny case, the 
quote in the text makes it clear that if the exception had bsen 
based solely on residence, rather than on residence and race, it 
would also have been struck down.

-18



discrimination casts, which is to subject territorial

classifications to scrutiny under the equal protection clausa,

Gilman v. M a r t i n , 662 P.2d 120, 123 (Alaska 1983); Neuman,

Territorial Discrimination, Equal Protection, and Self-

Determination, 135 U. Pa. L. Rev. 261, 274-75 (1987).

The state'3 and the intervenors' reliance on Kenai

Peninsula is also off the mark. That case merely affirmed what

article VIII, section 4i3 says explicitly - that preferences

among beneficial uses of fish and game may be legislatively or

administratively established. We stated in Kenai Peninsula;

While section 15 does prohibit granting 
monopoly fishing rights, that section was not 
meant to prohibit differential treatment of 
such diverse user groups as commercial, 
sport, and subsistence fishermen. To 
conclude that, because a certain species is 
made available for 3port fishing in a given 
area, commercial fishing of the same species 
must also be allowed, would be to go far 
beyond the purpose of the section.

628 ?.2d at 904 (footnote omitted). The state may, indeed must,

make allocation decisions between sport, commercial, and

13. Article VIII, section 4 of the Alaska Constitution
provides;

Fish, forests, wildlife, grasslands, and all 
other repienishable resources belonging to 
the State shall be utilized, developed, and 
maintained on the sustained yield principle, 
subject to preferences among beneficial uses.



subsistence users. That authority, however, does not imply a

power to limit admission to a user group.

Section 1 of tha Whita Act guaranteed equal access to

fisheries regardless of residence. The language of the Act and

15
Hvnes make this clear. Alaska's constitutional framers were

14. Tha foregoing also answers Justice Rabinowitz's
contention that our interpretation of the equal access clauses of 
article VIII is in conflict with article VIII section 4. We have 
consistently taken the position that limits on admission to user 
groups are subject to scrutiny under the article Vlll equal 
access clauses. See State v. O s t r o a k y , 667 P . 2d 1184, 1189
(Alaska 1983); Owsichek v. S t a t e , 763'*’ P.2d 488 , 492 (Alaska
1988).

15. The legislative history of the Whita Act is in 
accord. Congressional debate at the time the White Act was 
proposed demonstrated concern that Alaska residents and 
non-residents alike were being excluded from Alaska fisheries. 
The debate also demonstrated Congress' .desire that Alaska
fisheries be equally accessible to everyone:

Mr. Robinson. The Secretary of ' Commerce 
sought to give exclusive right to fish in
certain Alaskan water, and out of this 
attempt to give exclusive rights to fish, 
thus depriving a large number of the people 
the right to pursue their usual vocation, 
great complaint arose. This bill, however, 
denies to the Secretary of Commerce any power 
to grant an exclusive right to fish and 
requires him to give everyone e q u a l  rights 
within the areas where fishing"is'"permitted.

Mr. Jones of Washington. The bill removes 
ths principal cause of complaint with 
reference to the exercise of power by the 
Secretary of Commerce. . . . Within the two 
reservations (of restricted fishing areas] 
that were created by Executive Order a year 
or two ago the Secretary of Commerce has seen

(Footnote Continued)
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(Footnote Continued)

fit to make regulations under which outsiders 
might not go in order to fish. In other
words, those who are already located there, 
if [the Secretary] thought they took all the 
fish that should be taken, ware given the
full rights, ar.d nobody else could go in 
there and take fish.

Mr. King: They were given exclusive rights.

Mr. Jones of Washington. They may be called 
exclusive rights, but I want to say this in 
justice to the Secretary of Commerce:

When I came back this fall, and came
down here, and we were considering matters of 
this kind, the Delegate from Alaska and I 
talked ov-r the matter with reference to 
those ex. .usive rights, and I saw the
Secretary of Commerce, and the Secretary of 
Commerce himself said that he would be glad 
to have that discretion taken away, that 
certainly he was not in favor of that policy, 
but those who were on the ground and who had 
been dealing with the matter especially and 
who might be considered to be experts had 
recommended and urged that that policy be 
pursued. I will say, in justice to him, that 
he said frankly that he would prefer not to 
have that absolute power, so I can say for 
him that he is glad that this provision is 
put in tha bill prohibiting him from granting 
exclusive rights withir. the fishing areas up 
there.

•Mr. Robinson. I have been unable to find any 
authority for [the Secretary] to grant 
exclusive rights of fishery. It was about 
that alleged abuse of authority that most of 
the complaints arosej namely, that the 
Secretary in some ''instances had created 
reservations, and in others had granted in 
certain waters the exclusive right to fish, 
usually to large corporations or packing 
concerns, which deprived the fishermen of the

’ A
(Footnote Continued) *J
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aware of H y n e a . ̂  As noted, section 13 of article V m  was meant 

to be a substitute for section 1 of the White Act and to further

(Footnote Continued)

opportunity to pursue their occupations; and 
they desired very much the provision that is 
in this b i l l , which secures to every citizen 
of the united States the right to Irish in 
Alaskan waters upon ecru'al terms and without 
d i s c r i m i n a t i o n . * The " bill deprives the
Secretary of any power . . .  to gi’ant 
exclusive rights to fish in Alaskan waters.

65 Cong. Rec. 9520-21 1924) (emphasis added).

Based in part upon the Congressional debate identified 
above, Hynes concluded that

(T]he lagislative history of the White 
Act only emphasizes what the statute clearly 
says, that is, no special privileges in 
A laskan fishing preserves.

Hynes, 337 U.S. at 120 (footnote omitted).

16. A memo of the Committee on Resources defining 
terms states the following under "White Act Provisions 48 
U.S.C.A. 222 i *

That every such regulation made by the 
Secretary shall be of general application 
within the particular * area to which it 
applies, and that no exclusive or general 
right of fishery shall be granted therein, 
nor shall any citizen of the U.S. be denied 
the right to take, prepare, cure, or preserve 
fish or shellfish in any area of the waters 
of Alaska where fishing is permitted by the 
Secretary. . . . The word "exclusive" forbids 
not only a grant to a single person or 
corporation, but to any special group er 
number of people. (Hynes-Grimes Karluk 
Reservation)

Alaska. Constitutional Convention Papers, Folder 210.
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it* purposes.17 It follows that section 13 likewise was raeent to 

ensure an equal right to participate in fisheries, regardless of 

where one resides.

Although section 13 pertains only' to fisheries, the 

prevention of grants of exclusive or special privileges with

respect to fish and game is also one purpose of the common use

19
and the uniform application clauses. it follows that the grant

of special privileges with respect to game based on one's 

residence is also prohibited.

We therefore conclude that tha requirement contained in 

the 1986 subsistence statute, that one must reside in a rural 

area in order to participate in subsistence hunting and fishing,

violates sections 3, 15, and 17 of article VIII of the Alaska

19
Constitution.

17. Commentary on Article on State Lands and Natural 
Resources, 6 Proceedings of the Alaska Constitutional Convention 
at 87.

18. See supra pages 14 and 15.

19. Justice Rabinowitz states in his dissenting 
opinion that he does net interpret the statute to mean that 
"eligibility to participate in subsistence uses is determined 
solely with reference t o  where an individual lives." Infra at 
47. That, however, clearly is the case with respect to 
first-tier subsistence users. Urban resident may not be 
subsistence users because subsistence uses are by definition 
limited to rural residents. AS 16.05.940(30), quoted suora at 
p p . 2-3. Yet all rural residents may be first-tier subsistence 
users without regard to their individual characteristics. The 
regulation on which Justice Rabinowitz relies, 5 AAC 99.010(b), 
defines customary and traditional uses but does not state that 
first-tier subsistence rights can be limited to customary and

(Footnote Continued)
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B.

The conclusion we have reached does not mean that 

everyone can engage in subsistence hunting or fishing. w« do not 

imply that the constitution bars all methods of exclusion where 

exclusion is required for specie* protection reason*. we hold 

only that the residency criterion used in the 1986 act which 

conclusively exclude* all urban residents from subsistence 

hunting and fishing regardless of their individual character­

istics is unconstitutional.

We are not called upon in this case to rule on what 

selection criteria might be constitutional. It seems 

appropriate, however, to note that any system which closes 

participation to some, but net all, applicants will necessarily 

create a tension with article VIII. in such cases, assuming that 

the exclusionary criterion is not per se impermissible, our

decision* suggest that demanding scrutiny is appropriate.
\

We alluded to phis in State v. O s t r o s k v , 667 P.2d 1184 

(Alaska 1983) in discussing the interplay between the constitu­

tionally allowed limited entry system, which was permitted by

(Footnote Continued)

traditional users. As we stated in Madison "the phrase 
'customary and traditional' modifies the w o r d  Hises' . . .  it 
does not refer to users." 696 P . 2d at 174. The state 
acknowledges that only in the second-tier subsistence context may 
individual characteristics separate those rural residents who may 
be second-tier subsistence users from those who are ineligible’. 
Brief of Appellees, p. 8. The state also notes that the need for 
a second-tier limitation has, to date, not a-risen. Id.



amendment t o  a r t i c l e  V i n ,  s e c t i o n  1 5 ,  and t h e  common use  and no
a x c i u i i v e  r i g h t  o f  f i s h e r i e s  c l a u s e s .  We s t a t e d !

[ 3 ] i n c e  t h e  common u s e  c l a u s e  o f  s e c t i o n  3 
and  t h e  no o x c i u s i s ' e  r i g h t  o f  f i s h e r y  c l a u s e  
o f  s e c t i o n  15 r em a in  i n  t h e  c o n s t i t u t i o n ,  t h e  
p r e m i s e  o f  t h e  a rgumen t  i s  t h a t  w h a t e v e r  
s y s t em  o f  l i m i t e d  e n t r y  i s  im p o s e d  mus t  be 
one  w h i c h ,  c o n s i s t e n t  w i t h  a f e a s i b l e  l i m i t e d  
e n t r y  s y s t e m ,  e n t a i l s  t h e  l e a s t  p o s s i b l e  im­
p in g em en t  on  t h e  common u s e  r e s e r v a t i o n  and  
on t h e  no e x c l u s i v e  r i g h t  o f  f i s h e r y  c l a u s e .
The  a rg um en t  c o n c l u d e s  t h a t  f r e e  t r a n s f e r ­
a b i l i t y  d o e s  n o t  e n t a i l  t h e  l e a s t  p o s s i b l e  
im p ing em en t  on t h e  a n t i - e x c l u s i o n i s t  v a l u e s  
w h i c h  t h e s e  p r o v i s i o n s  r e f l e c t .
, . . ( T ] h e  p r e m i s e  o f  t h i s  a r g um en t  i s  l o g i ­
c a l .

I d .  a t  1 1 9 1 .  We e x p r e s s e d  t h e  3ame theme i n  J o h n s  v .  C om m e r c i a l  
F i s h e r i e s  E n t r y  C o m m i s s i o n , 7 5 8  P . 2d  1 2 5 6  ( A l a s k a  1 9 8 8 )
c o n c e r n i n g  t h e  o b l i g a t i o n  o f  t h e  C o m m e r c i a l  F i s h e r i e s  E n t r y  
C om m is s i on  t o  e s t a b l i s h  an op t imum number o f  e n t r y  p e r m i t s .  We 
s t a t e d  i n  J o h n s :

I n  ( O s t r o s k v ] , we n o t e d  t h a t  t h e r e  i s  a 
t e n s i o n  b e tw een  th e  l i m i t e d  e n t r y  c l a u s e  o f  
t h e  s t a t e  c o n s t i t u t i o n  and t h e  c l a u s e s  o f  t h e  
c o n s t i t u t i o n  w h i c h  g u a r a n t e e  op en  f i s h e r i e s .
We s u g g e s t e d  t h a t  t o  b e  c o n s t i t u t i o n a l ,  a 
l i m i t e d  e n t r y  s y s t em  s h o u l d  im p in g e  a s  l i t t l e  
a s  p o s s i b l e  on t h e  o p en  f i s h e r y  c l a u s e s  
c o n s i s t e n t  w i t h  t h e  c o n s t i t u t i o n a l  p u r p o s e s  
o f  l i m i t e d  e n t r y ,  n am e ly ,  p r e v e n t i o n  o f  
e c o n o m i c  d i s t r e s s  t o  f i s h e r m e n  and  r e s o u r c e  
c o n s e r v a t i o n .  O s t r o s k v  . . . .  The op t im um  
number  p r o v i s i o n  o f  t h e  L i m i t e d  E n t r y  A c t  i s  
t h e  m e ch an i sm  by w h i c h  l i m i t e d  e n t r y  i s  meant  
t o  b e  r e s t r i c t e d  t o  i t s  c o n s t i t u t i o n a l  
p u r p o s e s .  W i t h o u t  t h i s  m e c h a n i sm ,  L im i t e d  
e n t r y  h a s  t h e  p o t e n t i a l  t o  b e  a s y s t e m  w h i c h  
h a s  t h e  e f f e c t  o f  " ' " c r e a t i n g  an e x c l u s i v e  
f i s h e r y  t o  e n s u r e  t h e  w e a l t h  o f  p e r m i t  
h o l d e r s  and p e r m i t  v a l u e s ,  w h i l e  e x c e e d i n g  
t h e  c o n s t i t u t i o n a l  p u r p o s e s  o f  l i m i t e d  e n t r y .
B e c a u s e  t h i s  r i s k  o f  u n c o n s t i t u t i o n a l l y



exists, t h a  ( C o m m e r c i a l  F i s h e r i e s  E n t r y  
C om m is s i o n ]  s h o u l d  n o t  d e l a y  i n  em b a r k in g  on  
the op t imum  number  p r o c e s s ,  e x c e p t  w he re  
there i s  a s u b s t a n t i a l  r e a s o n  f o r  d o i n g  s o .

I d . , 7 58  P . 2 d  a t  1 2 6 6  ( f o o t n o t e  o m i t t e d ) ,
H o s t  r e c e n t l y  i n  O w s i c h e k ,  we s u g g e s t e d  t h a t  s e c t i o n  17 

o f  a r t i c l e  V I I I ,  t h e  u n i f o r m  a p p l i c a t i o n  c l a u s e ,  "may r e q u i r e  
'm o r e  s t r i n g e n t  r e v i e w '  o f  a  s t a t u t e  t h a n  d o e s  t h e  e q u a l  
p r o t e c t i o n  c l a u s e  i n  c a s e s  i n v o l v i n g  n a t u r a l  r e s o u r c e s . "
O w s i c h e k ,  7 6 3  P . 2d  a t  4 9 8  n . 1 7  ( q u o t i n g  G i lm an  v .  M a r t i n . 6 6 2
P . 2d 1 2 0 ,  1 26  (A l a s k a  1 9 8 3 ) ) .  We a l s o  c i t e d  w i t h  a p p r o v a l  J u s ­
t i c e  R a b i n o w i t z *  s d i s s e n t  i n  O a t r o a k y , 6 6 7  P. 2d  a t  1 1 9 6  w h i c h
e m p l o y s  a  l e a s t '  r e s t r i c t i v e  a l t e r n a t i v e  a p p r o a c h  i n  v i e w  o f  t h e  
■high ly  i m p o r t a n t  i n t a r e s t  r u n n i n g  t o  e a c h  p e r s o n  w i t h i n  t h e  
s t a t e "  by  v i r t u e  o f  t h e  common u s e  c l a u s e .  7 6 3  P . 2d  a t  492 - n . 1 0 .

' I n  r e v i e w i n g  l e g i s l a t i o n  w h i c h  b u r d e n s  t h e  e q u a l  a c c e s s
c l a u s e s  o f  a r t i c l e  V I I I ,  t h e  p u r p o s e  o f  t h e  b u r d e n  mus t  b e  a t  
l e a s t  i m p o r t a n t .  The means u s e d  t o  a c c o m p l i s h  t h e  p u r p o s e  m u s t  
be  d e s i g n e d  f o r  t h e  l e a s t  p o s s i b l e  i n f r i n g e m e n t  on  a r t i c l e  V I I I ' s  
o p en  a c c e s s  v a l u e s .  O s t r o s k v , s u p r a  a t  1 1 9 1 ,  J o h n s , s u o r a  a t  
1 2 6 6 .

We em p lo y  t h i s  m e th o d  o f  a n a l y s i s  in  t h e  p r e s e n t  c a s e  
a s  an a l t e r n a t i v e  g r o u n d  o f  d e c i s i o n .  U s i n g  t h i s  a p p r o a c h ,  we 
c o n c l u d e  t h a t  t h e  r u r a l - u r b a n  r e s i d e n c y  c r i t e r i o n  i s  u n c o n s t i t u ­
t i o n a l  f o r  t h e  r e a s o n s  t h a t  f o l l o w .

One p u r p o s e  o f  t h e  1 9 8 6  * c t  i s  t o  e n s u r e  t h a t  t h e s e  
A l a s k a n s  who n e e d  t o  e n g a g e  i n  s u b s i s t e n c e  h u n t i n g  ar.d f i s h i n g  i n  
o r d e r  t o  p r o v i d e  f o r  t h e i r  b a s i c  n e c e a s i t i a s  a r e  a b l e  t o  to s o .



T h i s  i s  an im p o r t a n t  i n t e r e s t . 20 H ow eve r ,  t h e  means u s ed  t o  
a c c o m p l i s h  t h i s  p u r p o s e  a r e  e x t r e m e l y  c r u d e .  T h e r e  a r e ,  a s  n o t e d  
a b o v e ,  s u b s t a n t i a l  numbers  o f  A l a s k a n s  l i v i n g  i n  a r e a s  d e s i g n a t e d  
a s  u r b an  who h a v e  l e g i t i m a t e  c l a i m s  a s  “ • s u b s i s t e n c e  u s e r s .  
L i k e w i s e ,  t h e r e  a r e  s u b s t a n t i a l  numbers  o f  A l a s k a n s  l i v i n g  i n  
a r e a s  d e s i g n a t e d  a s  r u r a l  who h ave  no l e g i t i m a t e  c l a i m s .  A 
c l a s s i f i c a t i o n  scheme e m p l o y i n g  i n d i v i d u a l  c h a r a c t e r i s t i c s  w ou ld  
be  l e s s  i n v a s i v e  o f  t h e  a r t i c l e  V I I I  o p en  a c c e s s  v a l u e s  and much 
more  a p t  t o  a c c o m p l i s h  t h *  p u r p o s e  o f  t h e  s t a t u t e  t h a n  t h e  
u r b a n - r u r a l  c r i t e r i o n .

We n o t e  t h a t  s e v e r a l  o t h e r  j u r i s d i c t i o n s  h ave  s t r u c k  
down i n t r a s t a t e  r e s i d e n t i a l  p r e f e r e n c e s  i n  f i s h  and game 
s t a t u t e s .  T h e s e  a u t h o r i t i e s  s u p p o r t  o u r  v i e w  t h a t  t h e  e q u a l  
a c c e s s  c l a u s e s  o f  a r t i c l e  V I I I ,  w h i c h  a r e  a s p e c i a l  t y p e  o f  e q u a l

2 0 .  A n o t h e r  e x p r e s s e d  p u r p o s e  i s  t o  a i d  c om m u n i t i e s  
whose  r e s i d e n t s  a r e  d e p e n d e n t  on s u b s i s t e n c e ,  a s  d i s t i n c t  f rom  
a i d i n g  t h e  i n d i v i d u a l  r e s i d e n t s .  T h i s  i s  n o t  a p u r p o s e  s e p a r a t e  
f r om  a i d  t o  i n d i v i d u a l  c ommun i ty  members w h e r e  t h e  a i d  g o e s  
d i r e c t l y  t o  t h e  i n d i v i d u a l s .  As we s t a t e d  i n  S t a t s  v .  E n s e r c h , 

P . 2d , S l i p  Op .  N o .  3 5 3 9  a t  31 ( A l a s k a ,  December  13"; T i W T ; 
^ I t  w o u f T  n o t  make s e n s e  t o  c o n c l u d e  t h a t  a  s t a t u t e  may n o t  
d i s c r i m i n a t e  b e tw een  r e s i d e n t s  o f  two a r e a s  i n  o r d e r  t o  a i d  t h e  
r e s i d e n t s  o f  t h e  more  d i s a d v a n t a g e d  a r e a ,  b u t  t h a t  s u c h  a s t a t u t e  
c o u l d  d i s c r i m i n a t e  b e tw e en  r e s i d e n t s  o f  two a r e a s  in  o r d e r  t o  a i d  
t h e  c o m m u n i t i e s  i n  t h e  more  d i s a d v a n t a g e d  a r e a .  The c om m u n i t i e s  
a r e  m e r e l y  t h e  c o l l e c t i v e  sum o f  t h e  r e s i d e n t s . "

A t h i r d  p u r p o s e  i s  t o  c om p l y  w i t h  ANILCA i n  o r d e r  t o  
r e t a i n  s t a t e  f i s h  and  game c o n t r o l  on  f e d e r a l  l a n d s .  I t  i s  
d i f f i c u l t  t o  v i ew  t h i s  a s  a s u f f i c i e n t l y  im p o r t a n t  p u r p o s e .  
ANILCA d o e s  n o t  r e q u i r e  s t a t e  c o m p l i a n c e .  S t a t e  c o n t r o l  m e r e l y  
f o r  t h a  s a k e  o f  c o n t r o l  i s  a q u e s t i o n a b l e  g o a l  when t h e  t e rm s  
i n f r i n g e  upon  t h e  o p en  a c c e s s  v a l u e s  o f  a r t i c l e  V I I I .
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p r o t e c t i o n  g u a r a n t y /  b a r  t h a  r e s i d e n t i a l  d i s c r i m i n a t i o n  im p o s e d  
i n  t h i s  c a s e . 21 L ew is  v .  S t a t e , 1 6 1  S .w .  1 54  (A rk .  1 9 1 3 ) 
c o n t a i n s  am e x c e l l e n t  h i s t o r i c a l  s t a t e m e n t :

When i t  b e c om e s  n e c e s s a r y * ' '  f o r  t h e  
p r o p a g a t i o n  and  p r e s e r v a t i o n  o f  w i l d  game and  
f i s h  f o r  t h e  u s e  of  t h e  p u b l i c ,  t h e  p e o p l e  
a c t i n g  i n  t h e i r  s o v e r e i g n  c a p a c i t y ,  t h r o u g h  
t h e i r  lawmak ing  p ow e r ,  may p a s s  l aw s  t o  
r e g u l a t e  t h e  r i g h t  o f  e a c h  i n d i v i d u a l  w h i c h  
he  e n j o y s  i n  common w i t h  e v e r y  o t h e r  member 
o f  t h e  commun i ty  t o  u s e  o f  s am e .  B u t  when

2 1 .  S e e  S t a t e  v .  B r v a n , 9 9  S o .  3 2 7 ,  3 3 0  ( F l a .  1 9 2 4 )  
( s t a t e  l aw  l e v y i n g  s'1'0 and $5 0  l i c e n s e  t a x  on s t a t e  r e s i d e n t s  who 
a r e  n o n - r e s i d e n t s  o f  c e r t a i n  c o u n t i e s ,  a s  a  p r e r e q u i s i t e  t o  
h u n t i n g  i n  t h o e e  c o u n t i e s ,  when r e s i d e n t s  o f  t h o s e  c o u n t i e s  p ay  
o n l y  S I  o r  $ 1 . 2 5 ,  v i o l a t e s  e q u a l  p r o t e c t i o n ) ;  S t a t e  v .  B a r k l e y , 
1 3 4  S . E .  4 5 4 ,  4 5 5  (N .C .  1 9 2 6 )  ( s t a t e  l aw  l e v y i n g  $3 h u n t i n g  f e e  
on  n o n - r e s i d e n t  h u n t e r s  in  t h a  c o u n t y ,  and  a $1  f e e  on  r e s i d e n t s  
o f  t h e  c o u n t y ,  h e l d  i n v a l i d  i n  " t h a t  i t  t a x e d  i n h a b i t a n t s  
u n e q u a l l y ) ;  H a r p e r  v .  G a l l o w a y , 51 S o .  2 2 6 ,  2 2 9  ( F l a .  1 9 1 0 )
( s t a t e  l aw  t h a t  r e q u i r e d  c i t i z e n s  - o f  t h e  s t a t e  o f  F l o r i d a  who 
w a r e  n o t  r e s i d e n t s  o f  M a r i o n  C o u n t y  t o  g i v e  a p r e v i o u s  n o t i c e  o f  
i n t e n t i o n  t o  h u n t  and t o  pay  a s p e c i a l  l i c e n s e  t a x  f o r  t h e  
p r i v i l e g e  o f  h u n t i n g  game i n  M a r i o n  C o u n t y ,  w h i l e  no n o t i c e  o r  
l i c e n s e  t a x  was r e q u i r e d  o f  r e s i d e n t s  o f  M a r i o n  C o u n t y ,  d e n i e d  
e q u a l  p r o t e c t i o n  o f  t h e  l a w s ) ; B r u c e  v .  D i r e c t o r ,  D e p ' t  o f  
C h e s a p e a k e  Bav  A f f a i r s , 2 7 6  A. 2d 206 , 2 0 8  (Mdt. 1 9 7 1 )  ( s t a t u t e s
p r o h i b i t i n g  c r a b b e r  r r om  c r a b b i n g  i n  w a t e r s  o f  c o u n t y  o t h e r  t h a n  
h i s  c o u n t y  o f  r e s i d e n c e  and  p r o h i b i t i n g  o y s t e rm e n  f r om  g o i n g  t o  
w a t e r s  o f  a n o t h e r  c o u n t y  i n v a l i d ) ; P o w e r ,  More A b o u t  O y s t e r s  Than  
You W an te d  To  Know, 3 0 M a r y l a n d  L .  Rev !  1 9 9 ,  2 1 8  ( 1 9 7 0 )  T*A
c o u n t y  n o n - r e s i d e n t  r e p r e s e n t s  no p e c u l i a r  t h r e a t  t o  t h e  f i s h e r y  
b u t  m e r e l y  t h e  same t h r e a t  a s  r e p r e s e n t e d  by a c o u n t y  
r e s i d e n t . * ) .

But see Commonwea l th  v .  H i l t o n . 54 N . E .  3 6 2 ,  3 6 4  (M a s s .  
1 8 9 9 )  (selectmen o f  a town may p r o h i b i t  t h e  d i g g i n g  o f  c l a m s  by  
n o n r e s i d e n t s  o f  t h e  t o w n ) ;  S t a t e  v .  N o r t o n , 3 3 5  A . 2d  6 0 7 ,  615
(Me. 1 9 7 5 )  ( s t a t e  h a d  c o m p e l l e d  g o v e r n m e n t a l  i n t e r e s t  in  
c o n s e r v a t i o n  o f  i t s  c l a m s  and  i t s  a t t e m p t  t o  a c h i e v e  t h a t  p u r p o s e  
b y ,  i n  p a r t ,  a u t h o r i z i n g  m u n i c i p a l i t i e s  t o  a p p l y  a 
r e s i d e n t - n o n r e s i d e n t  s t a n d a r d  i n  l i c e n s i n g  s h e l l  f i s h e r i e s  d i d  
n o t  u n c o n s t i t u t i o n a l l y  d i s c r i m i n a t e  a g a i n s t  n o n r e s i d e n t s ) .

3540
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t h e  s o v e r e i g n  u n d e r t a k e s  t o  r e g u l a t e  o r  
r e s t r a i n  t h e  i n d i v i d u a l  i n  i t s  r i g h t  a s  a 
member o f  t h a  c ommun i ty  t o  e n j o y  t h a  r i g h t  t o  
t a k a  and u sa  t h i s  common p r o p a r t y  o f  a l l ,  i t  
must  do  s o  upon  t h e  same t a rm s  t o  a l l  members  
o f  t h e  c omm un i ty  a l i k e .  Tha  common r i g h t ,  
w h i c h  one  i n d i v i d u a l  o f  t h #  w h o le  c om m un i ty  
i s  e n t i t l e d  t o  e n j o y  a s  much a s  a n o t h e r ,  
c a n n o t  be  made by law t h a  e x c l u s i v a  p r i v i l e g e  
o f  t h a  p e o p l e  o f  a c e r t a i n  c l a s s  o r  s e c t i o n  
upon t e r ra s  and c o n d i t i o n s  t h a t  d o  n o t  a p p l y  
t o  t h a  w ho la  p e o p l e  a l i k e .  T h i s  r i g h t  w h i c h  
02 .iL i n d i v i d u a l  h a s  i n  common w i t h  a v a r y  o t h e r  
i n d i v i d u a l  in  t h e  c ommun i ty  t o  t a k a  and  u s a  
f i s h  and game,  f e r a e  n a t u r a e ,  i s  one  t h a t  h a s  
e x i s t e d  f rom t h e  r e m o t e s t  t i m e s ,  a n d ,  
a l t h o u g h  a t  one  t im e  i n  E n g l a n d  a f t e r  t h e  
Norman C o n q u e s t  t h e  r i g h t  t o  t a k e  f i s h  and  
game v a 3  c l a im e d  a s  a r o y a l  p r e r o g a t i v e  t o  
t h e  e x c l u s i o n  o f  t h a  p e o p l e ,  i t  was r e s t o r e d  
t o  them by  t h a  B a r o n s  a t  Runnymade i n  1 2 1 5 ,  
and was d e c l a r e d  i n  t h e  g r e a t  c h a r t e r  w h i c h  
t h e y  w r e s t e d  fro .n  K in g  J o h n .  "The  r i g h t s , "  
s a y s  G r e e n ,  "w h i c h  t h e  b a r o n s  c l a i m e d  f o r  
t h e m s e l v e s  t h e y  c l a i m e d  f o r  t h e  n a t i o n  a t  
l a r g e . "  G r e e n ' s  H i s t o r y  o f  t h e  E n g l i s h  
P e o p l e ,  v o l .  4 ,  p p .  2 3 2 - 2 5 4 .  —

T h e s e  r i g h t s  w e re  c o n f i r m e d  and  
e s t a b l i s h e d  e v e r  t h e r e a f t e r  i n  E n g l a n d  by  
a c t s  o f  P a r l i a m e n t ,  and t h e y  h a v e  com# down 
t o  u s  f rom  t h e  law s  o f  E n g l a n d  and may ba  
r e g a r d e d  as  a common h e r i t a g e  o f  t h a  
E n g l i s h - s p e a k i n g  p e o p l e .  S e e  P a r k e r  v .  
P e o p l e , 111  1 1 1 .  5 8 1 ,  53 Am. Rep .  6 4 3 .  A l s o  
G e e r  v .  C o n n . , 161  U . S .  5 1 9 ,  16 S u p .  C t .  6(56, 
T3 TTT EcT. ^ 9 3 ;  M a r t i n  v .  W a d d e l l , 16 P e t .  
4 1 2 ,  10 L. Ed .  9"5TI The o n l y  j u s t i f i c a t i o n  
f o r  a law r e g u l a t i n g  and  r e s t r i c t i n g  t h e  
common r i g h t - o f  i n d i v i d u a l s  t o  t a k e  w i l d  game 
and  f i s h  i a  t h e  n e c e s s i t y  f o r  p r o t e c t i n g ” t h a  
same f r om  e x t i n c t i o n ,  and t h u s  t o  p r e s e r v e  
an d  p e r p e t u a t e  t o  t h e  i n d i v i d u a l  members o f  
t h e  c ommun i ty  t h e  i n a l i e n a b l e  r i g h t s  w h i c h  
t h e y  h a v e  had  f r om  t im e  im m em o r i a l .  W h i l e  
t h e  s t a t e ,  h o l d i n g  t h e  t i t l e  t o  game and  
f i s h ,  s o  t o  s p e a k ,  i n  t r u s t  f o r  e v e r y  
i n d i v i d u a l  member o f  t h e  c om m u n i t y ,  may p a s s  
l aw s  t o  r e g u l a t e  t h e  " r i g h t s  o f  e a c h  
i n d i v i d u a l  m  t h e  manner  o f  t a k i n g  and u s i n g  
t h e  common p r o p e r t y ,  y e t ,  a s  wa have  a l r e a d y  
s t a t e d ,  t h i s  mus t  be  d o n e ,  u n d e r  t h e
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C o n s t i t u t i o n ,  upon  t h a  same t a r n s  t o  a l l  t h a  
p a o p l s .  No s p e c i a l  p r i v i l e g e s  o r  im m u n i t i e s  
c a n  ba  c o n f e r r e d .

Where  t h a  n a c a s s i t y  f o r  t h a  p r e s a r v a t i o n  
o£  t h a  w i l d  game and  f i s h  e x i s t s  i n  c e r t a i n  
t e r r i t o r i e s  o f  t h a  s t a t e , t h a t  t e r r i t o r y  may 
b a  s e g r e g a t e d  f o r  t h e  p u r p o s e  o f  r e g u l a t i n g  
t h a  r i g h t  t o  t a k i n g  gama and  f i 3 h  t h e r e i n ;  
b u t  t h e  p r i v i l e g e  o f  t a k i n g  and u s i n g  same 
m us t  be  e x t e n d e d  t o  t h e  p e o p l e  o f  t h e  s t a t e
o u t s i d e  o f  c h e  t e r r i t o r y  u p on  t h e  same t e rm s
t h a t  a r e  g i v e n  t o  t h o s e  who a r e  r e s i d e n t s  o f 
t h e  t e r r i t o r y  em b ra c e d  i n  t h e  l e g i s l a t i o n .
H av e s  v .  T e r r i t o r y " , 2 W a sh .  T .  2861  5 P a c .
9 2 7 .  In  t h e  c a s e s  o f  S t a t e  v .  H i g g i n s ,  51 S .
C .  5 1 ,  28 S .  S .  1 5 ,  “ 38""L .  ' X  A .  5<51, and  
H a r p e r  v .  G a l l o w a y , 58 F l a .  2 55  , 51 S o u t h ,
2 2 6 ,  26 L . R . A. ( N . S . )  7 9 4 ,  19 Ann . C a s .
2 3 5 ,  t h a  q u e s t i o n  h e r e  i n v o l v e d  was 
c o n s i d e r e d  an d  d e t e r m i n e d  i n  a c c o r d  w i t h  t h e  
d o c t r i n e  we h a v e  a n n o u n c e d .

I d .  a t  1 5 5 - 1 5 6  ( f o o t n o t e  o m i t t e d ,  e m p h a s i s  a d d e d ) .
CONCLUSION

Ou r  d i s p o s i t i o n  o f  t h i s  c a s e  makes i t  u n n e c e s s a r y  t o
d i s c u s s  t h e  o t h e r  g r o u n d s  a d v a n c e d  by  a p p e l l a n t s .  F o r  t h e  a b o v e
r e a s o n s ,  t h e  j u d gm en t  o f  t h e  s u p e r i o r  c o u r t  i s  r e v e r s e d .  T h i s  
c a s e  i s  r em anded  t o  t h e  s u p e r i o r  c o u r t  w i t h  i n s t r u c t i o n s  t o  i s s u e  
a d e c l a r a t o r y  j u d g m en t  t h a t  t h e  r u r a l  p r e f e r e n c e  o f  c h .  52  SLA 
1 9 8 5  i s  u n c o n s t i t u t i o n a l  and t o  t a k e  s u c h  f u r t h e r  a c t i o n  a s  may 
be a p p r o p r i a t e .

REVERSED an d  REMANDED.



COMPTON, J u s t i c e ,  c o n c u r r i n g ,
I  a g r e e  w i t h  P a r t  A o f  t h e  o p i n i o n ,  h o L d in g  t h a t  

t h i s  p r e f e r e n t i a l  scheme v i o l a t e s  a r t .  V I I I ,  s e c t i o n s  3 ,  15 
and 17 o f  t h e  A l a s k a  C o n s t i t u t i o n .

I  e x p r e s s  no o p i n i o n  r e g a r d i n g  P a r t  B a s  i t  i s  
s u p e r f l u o u s  t o  th e  d e c i s i o n .

i
I
I
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MOORE, J u s t i c e , C o n c u r r i n g .

The c o u r t  c o r r e c t l y  c o n c l u d e s  t h a t  c h a p t e r  5 2 ,  SLA 
1 9 8 6  ( " t h e  A c t " )  v i o l a t e s  t h *  A l a s k a  C o n s t i t u t i o n .  I  w r i t e  
s e p a r a t e l y  t o  e x p l a i n  my u n d e r s t a n d i n g  o f  t h e  c o u r t ' s  h o l d ­
i n g  in  p a r t  B o f  t h e  s e c t i o n  e n t i t l e d  "The A r t i c l e  V l l i  
C l a u s e s  -  H i s t o r y  and A n a l y s i s , "  w h i c h  I  j o i n ,  and  b e c a u s e  I 
d i s a g r e e  w i t h  t h e  c o u r t ' s  a n a l y s i s  i n  p a r t  A .

E c u a l  P r o t e c t i o n
The  A c t  i s  m o t i v a t e d  by  a c o m p e l l i n g  p u r p o s e ,  

e n s u r i n g  t h a t  p e r s o n s  who a r e  d e p e n d e n t  u p on  s u b s i s t e n c e
h u n t i n g  and  f i s h i n g  h a v e  a c c e s s  t o  w i l d l i f e .  H ow e v e r ,  t h *  
A c t ' s  g e o g r a p h i c a l  c l a s s i f i c a t i o n  s cheme  i s  o n l y  l o o s e l y  
r e l a t e d  t o  t h a t  p u r p o s e . -  T h i s  i s  an e q u a l  p r o t e c t i o n  c a s e ,  
and an e a s y  one  a t  t h a t .

A r t i c l e  I ,  s e c t i o n  1 o f  t h e  A l a s k a  C o n s t i t u t i o n
*

p r o v i d e s  t h a t  " a l l  p e r s o n s  a r e  . . . e n t i t l e d  t o  e q u a l  
r i g h t s , ,  o p p o r t u n i t i e s ,  and p r o t e c t i o n  u n d e r  t h e  l aw  . . .
We h a v e  d e c i d e d  many c a s e s  i n t e r p r e t i n g  t h i s  p r o v i s i o n ,  m o s t
r e c e n t l y ,  S t a t e  v .  E n s e r c h  A l a s k a  C o n s t r u c t i o n .  I n c . , ____
P . 2 d  ____ , , 0 p .  H o .  3 5 3 9  , ( A l a s k a ,  D e cembe r  1 8 ,  1 9 8 9 ) .  The
A l a s k a  C o n s t i t u t i o n  h a s  a s i m i l a r  c l a u s e  s p e c i f i c a l l y
c o n c e r n i n g  n a t u r a l  r e s o u r c e s .  A r t i c l e  V I I I ,  s e c t i o n  1 7 ,  t h e  
u n i f o r m  a p p l i c a t i o n  c l a u s e ,  p r o v i d e s  t h a t  " ( l ) a w s  and
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r e g u l a t i o n s '  g o v e r n i n g  t h e  u s e  o r  d i s p o s a l  0 f  n a t u r a l  
r e s o u r c e #  s h a l l  a p p l y  e q u a l l y  t o  a l l  p e r s o n a  s i m i l a r l y  
s i t u a t e d  w i t h  r e f e r e n c e  t o  t h e  s u b j e c t  m a t t e r  and p u r p o s e  t o  
be  s e r v e d  by t h e  law  o r  r e g u l a t i o n . "

When a p p l y i n g  t h e  e q u a l  p r o t e c t i o n  c l a u s e  o f  a r t i ­
c l e  I ,  we d e t e r m i n e  t h e  im p o r t a n c e  o f  t h e  i n d i v i d u a l  i n t e r ­
e s t  a f f e c t e d  by  t h e  e n a c tm e n t .  The  im p o r t a n c e  o f  t h e  
i n d i v i d u a l  i n t e r e s t  d e t e rm in e s  t h e  l e v e l  o f  s c r u t i n y  we 
a p p l y  t o  b o t h  t h e  s t a t e ' s  i n t e r e s t  i n  t h e  e n a c tm en t  and th e  
nexus  b e tw een  t h a t  i n t e r e s t  and t h e  e n a c tm e n t .  E n s e r c h . o p .  
No. 3 5 3 9 ,  a t  2 2 - 2 4 ;  A l a s k a  P a c i f i c  A s s u r a n c e  C o .  v .  B r ow n , 
687  P . 2 d  2 64  , 2 6 9 - 7 0  (A l a s k a  1 9 8 4 ) .  W i t h o u t  e x p l i c i t l y
a c k n ow l e d g in g  i t ,  t h e  c o u r t ' s  o p i n i o n  em p lo y s  t h e  same 
a n a l y s i s  u n d e r  t h e  u n i f o rm  a p p l i c a t i o n  c l a u s e  o f  a r t i c l e  
V I I I .  S e e  s u p r a  p p .  2 6 - 2 7 .  S i n c e  t h e  p r i n c i p l e  o f  e q u a l i t y  
u n d e r l i e s  b o t h  c l a u s e s ,  t h e  u s e  o f  o u r  e q u a l  p r o t e c t i o n  
a n a l y s i s  i n  t h e  u n i f o rm  a p p l i c a t i o n  c o n t e x t  i s  p r o p e r .

I  b e l i e v e  t h a t  t h e  i n d i v i d u a l  i n t e r e s t  im p a i r e d  by
t h e  A c t ,  a c c e s s  t o  w i l d l i f e  f o r  s u b s i s t e n c e  p u r p o s e s ,  i s  a
s p e c i e s  o f  t h e  im p o r t a n t  r i g h t  t o  engage  i n  e c on om i c
e n d e a v o r  a t  i s s u e  i n  E n s e r c h , Op .  N o .  3 5 3 9 ,  a t  2 5 - 2 3 .  See
a l s o  C o m m e r c i a l  F i s h e r i e s  E n t r y  Comm'n v .  A p o k e d a k , 606  P . 2d 
1 2 5 5 ,  1 2 6 6  ( A l a s k a  1 9 8 0 ) .  The  c h a l l e n g e d  en a c tm en t
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t h e r e f o r e  s h o u l d  r e c e i v e  c l o s e  s c r u t i n y . 1 The  A c t  t h e n  a t  
l e a s t  m u s t  b e  c l o s e l y  r e l a t e d  t o  an i m p o r t a n t  s t a t e  i n t e r e s t .  
E n s e r c h # Op .  No .  3 5 3 9 ,  a t  2 8 .

T h e  s t a t e ' s  i n t e r e s t ,  e n s u r i n g  t h a t . . . t h o s e  who mus t  
e n g a g e  i n  s u b s i s t e n c e  h u n t i n g  and  f i s h i n g  a r e  a b l e  t o  do  s o ,  
i s  u n d o u b t e d l y  i m p o r t a n t .  I n d e e d ,  I  b e l i e v e  i t  i a  c o m p e l ­
l i n g .  H ow e v e r ,  t h e  A c t ' s  c l a s s i f i c a t i o n  s cheme f o r  d e c i d i n g  
who i s  e n t i t l e d  t o  eng ag e  i n  s u b s i s t e n c e  h u n t i n g  and f i s h i n g  
and  i t s  im p l e m e n t i n g  r e g u l a t i o n s  a r e  n o t  c l o s e l y  r e l a t e d  t o  
t h e  p u r p o s e  o f  t h e  A c t .  As t h e  c o u r t ' s  o p i n i o n  d e s c r i b e s ,  
l a r g e  n um be r s  o f  r e s i d e n t s  o f  a r e a s  c l a s s i f i e d  a s  u r b a n  
u n d e r  t h e  A c t  a r e  d e p e n d e n t  upon  s u b s i s t e n c e  h u n t i n g  and  
f i s h i n g .  C o n v e r s e l y ,  some o f  t h e  s t a t e ' s  l a r g e r  c i t i e s ,  
w h e r e  many p e o p l e  a r e  n o t  d e p e n d e n t  up on  s u b s i s t e n c e  h u n t i n g  
and  f i s h i n g ,  a r e  c l a s s i f i e d  a s  r u r a l .  S u p r a  p p .  1 1 - 1 2 .  
T h e r e  i s  o n l y  a m o d e s t  c o r r e l a t i o n  b e tw e e n  t h e  s e t  o f  p e o p l e  
who r e s i d e  i n  a r e a s  d e s i g n a t e d  a s  r u r a l  u n d e r  t h e  A c t  and  
t h e  s e t  o f  p e o p l e  who a r e  d e p e n d e n t  upon  s u b s i s t e n c e  h u n t i n g  
and  f i s h i n g .  Th e  f i t  b e tw e en  t h e  A c t  and t h e  s t a t e ' s  i n ­
t e r e s t  d o e s  n o t  e v en  a p p r o a c h  t h a t  r e q u i r e d  t o  w i t h s t a n d

E n s e r c h , O p .  N o .  3 5 39 , a t  2 8 ;  P a t r i c k  v .  
L ynd en  T r a n s p . , I n c . ,  7 6 5  ? . 2 d  1 3 7 5 ,  1 3 7 9  ( A l a s k a  1 9 8 8 ) .  I t  
may be t h a t  t h e  e n a c tm e n t  s h o u l d  r e c e i v e  e v en  g r e a t e r  
s c r u t i n y  u n d e r  t h e  u n i f o r m  a p p l i c a t i o n  c l a u s e ;  h o w e v e r ,  t h e  
c o u r t  h a s  n o t  d e c i d e d  t h a t  q u e s t i o n .  C w a i c h e k  v .  S t a t e , 7 6 3  
P . 2d  488  , 4 98  n . 1 7  ( A l a s k a  1 9 8 8 ) .
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C?

c i o i e  acrutiny. T h e r e f o r e ,  tha Act v i o l a t e s  tha equal 

p r o t e c t i o n  and u n i f o r m  a p p l i c a t i o n  c l a u s e *  of tha A l a s k a  

C o n s t i t u t i o n -

T h i s  is not to say that all s u b s i s t e n c e  p r e f e r e n c e  

laws w o u l d  be u n c o n s t i t u t i o n a l .  I s i m p l y  b e l i e v e  t h a t  for 

s u c h  a law to p a s s  c o n s t i t u t i o n a l  m u s t e r , it  m u s t  be c l o s e l y  

r e l a t e d  to its c o m p e l l i n g  purpose. A l a w  p r o v i d i n g  for 

i n d i v i d u a l  d e t e r m i n a t i o n s  of e l i g i b i l i t y  w o u l d  i n  my v i e w  be 

s u f f i c i e n t l y  t a i l o r e d  to the s t a t e ' s  i n t e r e s t  to w i t h s t a n d  a 

c o n s t i t u t i o n a l  c h a l l e n g e .

C o m m o n  Use and E x c l u s i v e  R i g h t  of F i s h e r y

T h e  c o u r t ' s  h o l d i n g  in P a r t  A  of the s e c t i o n  e n t i­

tled  " T h e  A r t i c l e  V I I I  C l a u s e s  - H i s t o r y  and A n a l y s i s *  is 

not a l t o g e t h e r  clear. I a g r e e  w i t h  the c o u r t  to  the e x t e n t  

t h a t  it h o l d s  that an i n t r a s t a t e  g e o g r a p h i c a l  p r e f e r e n c e  for 

t he t a k i n g  of w i l d l i f e  v i o l a t e s  s e c t i o n s  3 and 15 of a r t i c l e  

VI I I  of the A l a s k a  C o n s t i t u t i o n .  I r e j e c t  any i m p l i c a t i o n  

t h a t  a l l  p r e f e r e n c e s ,  e s p e c i a l l y  all s u b s i s t e n c e  p r e f e r e n c­

es, w o u l d  v i o l a t e  t h e s e  sections. I do not b e l i e v e  t h a t  tha 

c o u r t  c a n  f i n d  a v i o l a t i o n  of a r t i c l e  VIII, s e c t i o n  17

i
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w i t h o u t  a f u l l  e q u a l  p r o t a c t i o n  a n a l y s i s .  I do not join 

p a r t  A  of  t h a  c o u r t ' s  o p i n i o n /  b u t  I c o n c u r  in its r a a u l t . 2

S e c t i o n  15 of a r t i c l e  V I I I  p r o v i d e s  t h a t  "(nlo e x­

c l u s i v e  r i g h t  o r  s p e c i a l  p r i v i l e g e  o f  f i s h e r y  a h a l l  b e  c r e­

at e d  o r  a u t h o r i z e d  in the n a t u r a l  w a t e r s  of  the State." 

A l a s k a  C o n s t . ,  art. v m ,  5 15 ( e m p h a s i s  a d d e d ) .  S e c t i o n  4 

of a r t i c l e  V I I I  p r o v i d e s  t h a t  t h e  u s e  of r e s o u r c e s  s hall be 

" s u b j e c t  to p r e f e r e n c e s  a m o n g  b e n e f i c i a l  u s e s .” O n  tha sur­

face,  t h e r e  a p p e a r s  to be so m e  c o n f l i c t  b e t w e e n  t h e s e  p r o v i­

sions .  T o  t h e  g r e a t e s t  e x t e n t  p o s s i b l e ,  w e  m u s t  i n t e r p r e t  

the p r o v i s i o n s  of A r t i c l e  V I I I  c o n s i s t e n t  w i t h  e a c h  other. 

See A b r a m s  v. S t a t e , 534 ? . 2 d  91, 95 ( A l a s k a  1975).

S a c t i o n  4 c l e a r l y  a u t h o r i z e s  s o m e  p r e f e r e n c e s  

b a s e d  u p o n  u ses. T h e  c o u r t  r e c o g n i z e d  a p a r a l l e l  e x c e p t i o n  

to s e c t i o n  15 in K e n a i  P e n i n s u l a  F i s h e r m a n ' s  C o o p e r a t i v e  A s­

s o c i a t i o n ,  Inc. v. S t a t e , 628 P . 2d 897 ( A l a s k a  1981), w h e r e  

we  w r o t e  t h a t  s e c t i o n  15 "was n o t  m e a n t  to p r o h i b i t  d i f f e r­

e n t i a l  t r e a t m e n t  of s u c h  d i v e r s e  u s e r  g r o u p s  as c o m m e r c i a l ,  

sp o r t s ,  a n d  s u b s i s t e n c e  f i s h e r m e n . "  628 ? . 2 d  at 904 . T h e  

A c t  d i s t i n g u i s h e s  s u b s i s t e n c e  u s e s  f r o m  c o m m e r c i a l  a n d  s p ort1 1
u s e s  in n a m e  o n l y .  As d i s c u s s e d  a b o v e ,  its c l a s s i f i c a t i o n

2 . I w o u l d  not, h o w e v e r ,  r e a c h  t h i s  q u e s t i o n ,  
b e c a u s e  I b e l i e v e  t h a t  s u c h  g e o g r a p h i c a l  p r e f e r e n c e s  v i o l a t e  
the e q u a l  p r o t e c t i o n  a n d  unifoffh a p p l i c a t i o n  c l a u s e s  of the 
A l a s k a  C o n s t i t u t i o n .
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is in f a c t  a fairly a r b i t r a r y  o n e  b a a e d  up o n  residence." It 

is not t h e  type of c l a s s i f i c a t i o n  w e  hA V e  p r e v i o u s l y  h e l d  

p e r m i s s i b l e  u n d e r  s e c t i o n  15.

W e  are left w i t h  tha q u e s t i o n  w h e t h e r  g e o g r a p h i c a l  

p r e f e r e n c e s  are p e r m i s s i b l e  u n d e r  s e c t i o n  15. For the r e a­

sons g i v e n  in the c o u r t ' s  o p i n i o n ,  see supra pp. 15-19, I 

b e l i e v e  t h a t  rel i a n c e  u p o n  H y n e s  v. G r i m e s  P a c k i n g  C o . . 3 3 7  

U.S. 36 (1949) , w h i c h  i n t e r p r e t e d  the f e d e r a l  statute u p o n  

w h i c h  s e c t i o n  15 was based, is a p p r o p r i a t e .  In H y n e s , the 

C o u r t  i n v a l i d a t e d  r e g u l a t i o n s  p r o h i b i t i n g  f i s h i n g  off the 

s h o r e s  of the Ka r l u k  R e s e r v a t i o n .  W h i l e  I do not b e l i e v a  

th a t  H ynes is d e t e r m i n a t i v e  s i n c e  it i n v o l v e d  an  e x c l u s i v e  

r i g h t  to fish in a p a r t i c u l a r  a r e a  and not a m e r e  

p r e f e r e n c e ,  337 U.S. at 92, s e c t i o n  15 p r o s c r i b e s  “sp e c i a l  

p r i v i l e g e (s 1" as w e l l  as e x c l u s i v e  rights. L i k e  t h e  court,

I do not r e a d  Hvnes as b e i n g  b a s e d  on the f a c t  th a t  the

e x c l u s i v e  r i ght was g r a n t e d  to N a t i v e s  r a t h e r  t h a n  some 

o t h e r  gr o u p .  Nor do I b e l i e v e  that H v n e s  c a n  be

d i s t i n g u i s h e d  by the a b i l i t y  of p e o p l e  to m o v e  to r u r a l  

a r e a s  a n d  th u s  q u a l i f y  u n d e r  the Act. See s u pra pp. 18-19 l

n . 12. For these reasons, I a g r e e  w i t h  the c o u r t  that

g e o g r a p h i c a l  p r e f e r e n c e s  for the t a k i n g  of f i s h  are n o t  

p e r m i s s i b l e  u n d e r  s e c t i o n  15. T h e  A c t  th u s  v i o l a t e s  s e c t i o n  

15. A l t h o u g h  s e c t i o n  15 is f a c i a l l y  a p p l i c a b l e  only to 

f i s h i n g ,  I w o u l d  h a v e  r.o d i f f i c u l t y  f i n d i n g  a c o r r e s p o n d i n g
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p r o h i b i t i o n  of g e o g r a p h i c a l  h u n t i n g  p r e f e r e n c e s  in ” the 

c o m m o n  u s e  c l a u s e  of a r t i c l e  VIII, s e c t i o n  3. See supra p. 

2 3  .
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R A B I N O W I T Z ,  Jus t i c e ,  d i s s e n t i n g .

I d i s s e n t  from t h e  c o u r t ' s  h o l d i n g  that ch. 52 S L A  1936 

is u n c o n s t i t u t i o n a l . *  In my v i e w  A l a s k a ' s  s u b s i s t e n c e  la w s  are 

non v i o l a t i v e  of e i t h e r  s a c t i o n  3 (" c o m m o n  use"), s e c t i o n  15 ("no 

e x c l u s i v e  r i g h t  o f  f i s h e r i e s " ) , or s a c t i o n  17 ("equal a p p l i c a t i o n  

of laws") o f  a r t icle VI I I  o f  the A l a s k a  C o n s t i t u t i o n .

A r t i c l e  VIII, s e c t i o n  4 e x p l i c i t l y  p rovides for

" p r e f e r e n c e s  a m o n g  b e n e f i c i a l  u s e s . "  In K e n a i  Pen. F i s h e r m a n ' s

C o - o o  A s s ' n  v. S t a t e , 623 ? . Id 897, 904 (Alaska 1981), we s a i d  in 

part: " ( w j h i l e  sect i o n  15 d o e s  p r o h i b i t  g r a n t i n g  m o n o p o l y

fishing r i g h t s ,  that s a c t i o n  w a s  n o t  m e a n t  to p r o h i b i t  

d i f f e r e n t i a l  t r e a t m e n t  of s u c h  d i v e r s e  u s e r  g r o u p s  as c o m m e r c i a l ,  

sport, a n d  s u b s i s t e n c e  f i s h e r m a n . "  The s u b s i s t e n c e  laws at i s sue 

h e r e  do n o t  e x c l u d e  i n d i v i d u a l s  from a c c e s s  -to w i l d l i f e ;  r a t her, 

w i l d l i f e  r e s o u r c e s  are a l l o c a t e d  on a p r e f e r e n t i a l  basis. N o r  do

t h e s e  la w s  c r e a t e  an e x c l u s i v e  r i ght o f  f i s h e r y  in any class.

Rather, the e f f e c t  t h ese laws is to p r o v i d e  for a s u b s i s t e n c e  

p r e f e r e n c e  a m o n g  b e n e f i c a l  u s e r s  of the r e s o u r c e .  No e x c l u s i v e ,  

m o n o p o l i s t i c ,  or o t h e r w i s e  c l o s e d  c l a s s e s  cf re s o u r c e  u s e r s  are 

e s t a b l i s h e d .

I w o u l d  further h o l d  that ch. 52 S L A  1S86 is not 

v i o l a t i v e  o f  the e q u a l  p r o t e c t i o n  p r o v i s i o n s  of the A l a s k a

1. H e r e i n a f t e r  s t a t e  s u b s i s t e n c e  laws.
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C o n s t i t u t i o n  (ar t i c l e  I, s a c t i o n  1, a r t i c l e  V I I I ,  s a c tion 17). 

I n  ray v i a w  a d o p t i o n  o f  the s t r i c t  s c r u t i n y  a n d  l e a s t  r e s t r i c t i v e  

a l t e r n a t i v e  s t a n d a r d s  is i n a p p r o p r i a t e .  G i v e n  the n a t u r e  of the 

i n t e r e s t  a t  stance I w o u l d  a p p l y  a l e s s e r  s t a n d a r d  for p u r p o s e s  of. 

e q u a l  p r o t e c t i o n  a n a l y s i s .  T h i s  s u b s i s t e n c e  l e g i s l a t i o n  is 

s u b s t a n t i a l l y  r e l a t e d  to l e g i t i m a t e  l e g i s l a t i v e  goals. i 

c o n c l u d e  t h a t  the fit b e t w e e n  the l e g i s l a t u r e ' s  goal of 

f u r t h e r i n g  t h e  h e a l t h  a n d  w e l f a r e  o f  s u b s i s t e n c e  users, and the 

s u b s i s t e n c e  p r e f e r e n c e  s y s t e m  it d e v i s e d  t o  c a r r y  out this 

o b j e c t i v e ,  is s u f f i c i e n t l y  c l o s e  to w i t h s t a n d  s c r u t i n y  u n d e r  

A l a s k a ' s  e q u a l  p r o t e c t i o n  p r o v i s i o n s .

I N T R O D U C T I O N . -

In r e s p o n s e  to the i m p a c t  the s t a t e ' s  p o p u l a t i o n  g r o w t h

h a s  h a d  u p o n  s u b s i s t e n c e  l i f e s t y l e s ,  C o n g r e s s  in 1980 e n a c t e d  the

A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  (hereinaftsr

2
A N I L C A  or f e d e r a l  s u b s i s t e n c e  l a w ) . A N I L C A  w a s  d e s i g n e d  to 

p r o t e c t  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  by  g i v i n g  such uses

3
p r i o r i t y  o v e r  c o m m e r c i a l  a n d  s p o r t  u s e s  in r u r a l  ar e a s .

2. Pub. L, No. 96-487, 9 4  S cat. 2 3 7 1  ( 1 9 8 0 ) ;  1 6  U.S.C. 
SS 3 1 0 1 - 3 2 3 3  (West 1985) . C o n g r e s s  p r e f a c e d  T i t l e  V I I I  of A N I L C A  
w i t h  a d e c l a r a t i o n  t h a t  "the c o n t i n u a t i o n  of the o p p o r t u n i t y  for 
s u b s i s t e n c e  u s e s  by  r u r a l  r e s i d e n t s  o f  A l a s k a  . . .  is e s s e n t i a l  
t o  N a t i v e  p h y s i c a l ,  e c o n o m i c ,  t r a d i t i o n a l ,  a n d  c u l t u r a l  e x i s t e n c e  
. . .  ." 1 6  U . S . C .  5 3 1 1 1 ( 1 ) .

3 .  See 16 U .S .C .  SS 3 1 1 1 -3 1 2 6  (1982 & Supp. IV 1 9 8 6 ) .
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T h e  f e d eral s u b s i s t e n c e  L a w  s p e c i f i e d  t h a t  s u b s i s t e n c e  

us e *  m u s t  b e  " c u s t o m a r y  and t r a d i t i o n a l  u s e s  b y  rural A l a s k a  

r e s i d e n t s . "  A N I L C A  $ 303; 16 U.S . C .  S 3113 (emphasis added).

T h u s ,  u n d e r  A N I L C A ,  e l i g i b i l i t y  for s u b s i s t e n c e  p e r m i t s  was d e­

p e n d e n t  in p a r t  u p o n  o n e ’s q e o g r a p h i c  p l a c e  o f  res i d e n c e .  A N I L C A  

$ 804; 16 U . S . C .  S 3 1 1 4 . 4

A N I L C A  a u t h o r i z e d  the s t a t e  to c o n t i n u e  managing fish 

and g a m e  i n h a b i t i n g  A l a s k a ' s  f e d e r a l  l and* a n d  w a t e r s  if the 

s t a t e  e s t a b l i s h e d  r e g u l a t i o n s  m a i n t a i n i n g  the d e f i n i t i o n  of and 

p r e f e r e n c e  for s u b s i s t e n c e  uses a r t i c u l a t e d  in the federal s u b­

si s t e n c e  law. A N I L C A  s 805(d); 16 U.S . C .  S 3 1 1 3 ( d ) ,  Tha s t a t e

l e g i s l a t u r e  c o m p l i e d ,  and t h e r e b y  r e t a i n e d  m a n a g e r i a l  c o n t r o l  

o v e r  f e d e r a l  lands located w i t h i n  the s t a t e — by  a u t h o r i z i n g  the 

J o i n t  B o a r d s  of F i s h  and Game to p r o m u l g a t e  r e g u l a t i o n s  d e f i n i n g  

" r u r a l "  use.

In e n a c t i n g  ch. 52 S L A  1986 the A l a * k a  H o u s e  of 

R e p r e s e n t a t i v e s  a d o p t e d  a l e t t e r  of i n t e n t . 5 T h e  Tetter 

a r t i c u l a t e d  tha s u b s i s t e n c e - r u r a l  p r e f e r e n c e  o f  the act in the 

f o l l o w i n g  terms;

4. "Rural" areas are t h o s e  w i t h  s p a r s e  popu l a t i o n s ,  
a n d  the t e r m  wru- il“ as used in A N I L C A  i s  n o t  a te r m  of art. 
K e n a i t z e  I n d i a n  T . i b c  v. State, of  A l a s k a , 860 F . 2 d  312 (9th Cir. 
1988), cert, d e n i e d ,  105 L. Ed. 2d 695 (1989), (term "rural" is 
to b e  g i v e n  its o r d i n a r y  s i g n i f i c a n c e ,  m e a n : n g  "spar s e l y  
p o p u l a t e d " ) .

J  ■’» -I '• *5 .  1985 House J o u rn a l  1246 .
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Thia limitation o t  the definition of 
"tiUhaistance uses" recognizes chat Alaska is 
unique * and unlike any of the ocher 
forty-nine states, the economy of many rural 
communities in rural areas in Alaska is 
significantly dependent upon participation by 
the residents of the communities in the 
taking of fish stocks and game populations 
for personal and family consumption.
Further, the legislature finds that the 
general health and welfare of these citizens 
is significantly tied to their participation 
in these activities.6/

The subsistence statutes challenged here define 'rural 

area" as “a community or area of the state in which the 

noncommercial, customary, and traditional use of fish or game for 

personal or family consumption is a principal characteristic of 

the economy of. the community or area.14 AS 16.05.940 (25).

6. See also the House Committee on Interior and 
Insular Affairs Report issued in conjunction with tha passage of 
ANILCA.

After consideration of the testimony at the 
subcommittee's hearings and town meetings 
throughout Alaska and review of studies done by a 
variety of federal, state, academic, and ocher 
agencies and groups, the' Committee has no doubt 
about the importance of subsistence uses to the 
rural people of Alaska. ReliabLe evidence was 
given to tha Committee demonstrating that fifty 
percent of the food for three-quarters of the 
Native families in Alaska's small and medium 
villages is acquired through subsistence uses, and 
40% of such families spend an average of 6 to 7 
months of the -year in subsistence activ­
ities . . . .

H . R .  Rep.  NO. 1045,  9 5 t h  C o n g . ,  2d S e s a . ,  a t  181 ( 1 9 7 8 ) .



Appellants' basic contention here is that "by excluding 

from eligibility as subsistence users all urban dwellers and by 

including all rural dwellers, it unfairly excludes some urban 

residents who have live \ a subsistence lifestyle and desire to 

continue to do so, while needlessly including numerous rural 

residents who have not engaged in subsistence hunting and 

fishing." The linchpin of this dispute, then, is whether the 

challenged subsistence law constitutes an unconstitutionally 

imperfect attempt to fulfill the legislature's purpose of 

protecting subsistence uses.

I. DO ALASKA'S SUBSISTENCE LAWS VIOLATE ARTICLE VIII OF THE 
axA S k a  c o n s t i t u t i o n ? --------

Appellants challenge the constitutionality of the state 

subsistence law* under three clauses of article VIII of tha 

Alaska Constitution, sections 3 ("common use"), 15 ("no exclusive 

right of fisheries"), and 17 ("equal application of laws").' The 

court attributes a "shared meaning" to these three constitutional

7. Section 3 of article VIII provides:

wnerever occurring in their natural state, fish, 
wildlife, and waters are reserved to the people 
for common use.

Section 15 of article J/III provides:

No exclusive right or special privilege of fishery 
shall be created or authorized in * the natural

(footnote continued)
- 4 3 -
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provisions: that "exclusive or special privileges to taka fish

and wildlife are prohibited." The court then concludes that the 

subsistence statute's preference for rural residents violates 

each of the aforementioned clauses and offends the shared meaning 

of article VIII. I disagree.

A. Section Three: The "Common Use" Clause.

Article VIII, section 3 (the "common use" clause) is 

derived from laws designed to guarantee the common citizen 

participation in wildlife harvest, and to divest the Crown of
g

exclusive entitlement to chose resources. It is said that this

(footnote continued)

waters of the State. This section does not 
restrict the power of the State to limit entry 
into any fishery for the purposes of resource 
conservation, to prevent economic distress among 
fishermen and those dependent upon them for a 
livelihood and to promote the efficient develop­
ment of aquaculture in the State.

Section 17 of article VIII provides:

Laws and regulations governing the use or disposal 
of natural resources shall apply equally to all 
persona similarly situated with reference to the 
subject matter and purpose to be served by the law 
or regulation.

8. In Lewis v. State, 161 S.W. 154 (Ark. 1913), the 
court described the history of j:he common use principle in the 
following terms:

[AJlthough at one time in England after the 
Norman Conquest the right to take fish and game 
was claimed as a royal prerogative to the exclu-

(footnote continued)
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g
"public trust" doctrine "impose(3 ) upon the state a trust duty 

to manage the fish, wildlife and water resources of the state for 

the benefit of all the people." Owsichek v. State, 763 P.2d 488, 

495 (Alaska 1988) (citations omitted); see also Matlakatla Indian 

Community, Annette Island Reserve v. Egan. 362 P.2d 901, 9 0 5

(Alaska 1961), aff'd, 339 U.S. 45 (1962); Herscher v. State.

Dep‘t of Commerce, 568 P.2d 996, 1003 (Alaska 1977).

In State v. Ostroskv, 667 P.2d 1184 (Alaska 1983),

reh'g denied, 468 U.S. 1204 (1984), we accepted the view that the 

common use clause reflects "anti-axclusionist valuer." Id. at 

1191. Thereafter, in Owsichek v. State. 763 P.2d 488 (Alaska 

1988), a case involving an exclusive right to conduct guided 

hunting in particular areas of wilderness,— we reiterated this

(footnote continued)

sion of the people, it was restored to them by the 
Barons at Runnyraede in 1215, and was declared in 
the great charter which they wrested from Xing 
John.

These rights' were confirmed and established 
ever thereafter in England by acts of Parliament, 
and they have come down to use from the laws of 
England and may be regarded as a common heritage 
of the English-speaking people.

Id. at 155 (citations omitted).

✓
9. The public trust doctrine maintains that government 

holds untaken wildlife in trust for public use, and tr.ac 
government owes a fiduciary duty to manage such resources for the 
common good of the public as beneficiary. See Owsichek v. State, 
763 P.2d 488, 493-95 (Alaska 1988).

y .* '  ‘
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theme stating that saction 3 is fundamentally "anti-monopoly" in 

its thrust. Id. at 493 ("Because an EGA (exclusive guide areal 

is clearly a type of monopoly ♦ . . (legislative] history 

strongly suggests that the statutes at issue here are unconstitu­

tional.") . Critical to our holding that the guide licensing 

system at issue in Qweichek was unconstitutional under the common 

use clause were the following characteristics of the schemei it 

permitted a single guide permanently to exclude all other guides 

frcm leading hunts professionally on specific lands; it favored 

established guides at the expanse of new entrants in the guiding 

market; it created a salable/ property-like interest in the 

license; and it established exclusivity of an unlimited duration. 

Id. at 496.

In the case at bar the challenged subsistence laws 

exhibit none of these characteristics. The state subsistence 

laws establish a subsistence preference, not an exclusive, 

monopolistic, or otherwise closed class. Anyone may join 

subsistence users by moving to a sector of the state which has 

been designated as a "rural area." Further, these laws do not 

establish subsistence hunting and fishing as an exclusive use, 

even in rural areas, except during periods of extreme resource 

scarcity.10 In regard to this issue I think the court's reliance

1 0 .  A l a s k a  S t a t u t e  1 6 . 0 5 . 2 5 8 ( c )  a u t h o r i z e s  c om p L e t e  
( f o o t n o t e  c o n t i n u e d )  . .

•> -> 4 -•
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on Owsichek and Oatroaky is misplaced. Both Owsichek and 

Oatroiky emphasize that the primary thrust of article VIII is 

anti-exclusicnist or anti-monopoii*tic, not anti-prsferential.

I do not read the statutes in question as providing 

that eligibility to participate in subsistence uses is determined 

solely with reference to where an individual lives. That is not 

the cass. The subsistence laws at issue here are implemented by 

multi-factoral regulations which focus not only on place of 

residence, but also upon particular stocks and populations of 

fish and game, and particular patterns of subsistence usage.11 

Moreover, individual characteristics are always considered under 

the state subsistence law during lean periods when it becomes 

necessary to restrict even certain subsistence uses. in those 

periods, the determination as to which individuals among' those 

normally eligible for a subsistence permit may continue 

harvesting is made on the basis of an analysis of individuals' 

characteristics under the following criteria: (1) customary and

(footnote continued)

prohibition of non-subsistence uses during periods of famine w h e n  

the state's total harvest is insufficient to support even normal 
subsistence uses.

11. Subsistence uses must be "customary and 
traditional" uses as determine^. by the separate Boards after 
evaluation of a particular fish or game stock in light of eight 
criteria. 5 AAC 99.010(b). These eight criteria include 
examination of individual populations' patterns of use, methods 
and efficiency of use, consistency of use, and methods of food, 
storage, as well as the nexus between the asserted subsistence 
use and the maintenance of ndividuals' cultural heritage. Id.
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direct dependence on the resource as the mainstay of livelihood;

(2) local residence; and (3) availability of alternative
s  * §

resources. AS 16 .05 .258(c).

The court's interpretation of the common use clause 

would prohibit the legislature from making any differential allo­

cation of natural resources whatsoever, an outcome precluded by 

our holding in Kenai Peninsula, 628 P.2d 897 (Alaska 1981) and 

the language of article VIII, section 4, which explicitly pro­

vides for “preferences among beneficial uses.” In Kenai, we held 

that "fw]hile section 15 does prohibit granting monopoly fishing 

rights, that section was not meant to prohibit differential 

treatment of such diverse user groups a3 commercial, sport, and 

subsistence fisherman.” 698 P.2d at 904 (emphasis added).

Moreover, it is axiomatic that* the provisions of 

article VIII of the Alaska Constitution should be interpreted so 

as to avoid internal contradictions. Abrams v. State, 534 P.2d 

91, 95 (Alaska 1975) ("It is an undisputed maxim of

constitutional construction that the different provisions of the 

document shall be read so as to avoid conflict whenever 

possible"); Park v. State, 528 P.2d 785 , 786-87 (Alaska 1974)

("It is a well accepted principle of judicial construction that, 

whenever reasonably possible, every provision of the Constitution 

should be given meaning and effect,, and related provisions should 

be harmonized."). In my view the 'court's reading, of article 

VIII, section 3 as prohibiting preferences among beneficial uses

' • * • 4p5Hp " ■ •••p #



of Alaska'* resource* plainly conflict* with article VIII, 

section 4. That section provides, in full:

Fish, forests, wildlife, grasslands, and all 
other replenishible resources belonging to 
the State shall be utilized, developed, and 
maintained on the sustained yield principle, 
subject to preferences among beneficial uses.

(Emphasis added.) The intent of section 4 is that parsons

situated differently can be treated differently and that some

users of a resource may legitimately be given preference over

others.

In brief, the common use clause constitutionalized the 

doctrine that wild fish and game are held in trust by the state 

for the benefit of the public as a whole, rather than by the 

sovereign in exclusive possession. That principle is consistent 

with the view that the sovereign state may manage wildlife for 

the common good, including certain beneficial preferences. Thus 

I conclude that the challenged subsistence laws do not offend the 

anti-monopolistic, anti-exclusionist values underpinning the 

public trust and common use doctrines embodied in section 3 of 

article VIII of Alaska's constitution.

B. Section 15: the "No Exclusive F.icnt" Clause.

I also disagree with the court's holding that the state 

subsistence law violate* article VIII, section 15 (the "no 

exclusive right" clause).

-49-
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The court relies for its interpretation of the no 

exclusive right clause upon Hvnes v. Grimes Packing Co., 337 u.s.

86 (1949), a case in which the United States Supreme Court inter­

preted the federal legislation which governed Alaska's fisheries 

before statehood, former 48 U.S.C. SS 220-224 (1941) (hereinafter 

•The White Act"). The White Act did include language seemingly 

prohibitive of the kind of geographic distinction at issue here. 

Section 1 of the White Act provides, in relevant part:

[N]o exclusive or several right of fishery 
shall be granted . . . nor shall any citizen 
of tha United States be denied the right to 
take, prepare, cure, or preserve fish or 
shellfish in anv area of the water* of Alaska 
where fishing is permitted by the Secretary 
of the Commerce.

Act of June 6, 1924, Ch. 272, $ 1, 43 stat. 464 (emphasis added).

On the other hand, I disagree with tha court's view that insofar

as the White Act was expressly anti-geographic, section 15 should

be given a similar construction. For in my opinion Hynes is

distinguishable in several important respects.

First, Hynes did not involve an allocation of fish and 

game on the basis of residence; rather, the exemption at issue 

there applied only to fish, and was predicated upon the users' 

status as Indians, not their place of residence. 337 U.S. at 

89-97. Second, Hynes involved an exclusive right of access which 

had been made available only to _a closed class of fishermen. Ac 

issue m  Hynes was a regulation of the Secretary of the Interior 

completely prohibiting commercial sainon fishing in all waters.

- 5 0 -  i J \ s V



within 3,000 fact of tha shores of tha Karluk reservation, but 

exempting Native fishermen from this otherwise comprehensive ban. 

Id. Therefore, Hvnes, like Owsichek, is distinguishable from the 

classification scheme at issue in the present case, since in tha 

case at bar one may become eligible for subsistence permits by 

moving into a rural area. Finally, aa noted previously, both 

article VIII, section 4 and Kenai fishermen establish that 

section 15 cannot be read to prohibit differential treatment of 

such diverse user groups as commercial, sport, and subsistence 

users.

C. Section 17: the "Faual Application" Clause.

Although section 17 (the "equal application clause") is 

a component of article VIII, it is essentially, as the court 

states, a "'more stringent . . . ' equal protection clause (for)

. . . cases involving natural resources." I will address these 

issues together.
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II. DO Tire 198 6 STATU SUBSISTENCE LAWS VIOLATE ARTICLE VIII .
S E CT IO N "  1 7  OR THE  EQUAL  P R O T E C T IO N  C L A U S E  OP THE AtLXSVk
c q n^t ItutTSn farticle i , s e c t i o n'TT? “ ■—

% »
The court holds the state subsistence laws unconstitu-

12
tional on equal protection grounds.

Although this court has not yet addressed the issue

whether equal access to fish and game is a fundamental right, we

have held that commercial fishing is not fundamental. Commercial 

Fisheries Entrv Comm'n v. Apokcdak, 606 P.2d 1255 , 1262 (Alaska 

1980). Other courts have concluded that recreational hunting is 

not a fundamental right. See, e.g., 3aldwin v. Montana Fish and 

Game Comm'n, 436 U.S. 371 (1978) (elk hunting by non-residents

not fundamental); Utah Public Employees Ass'n v. State, 610 P.2d 

1272 (Utah 1980) (entry in big game —permit drawing not 

fundamental). See a Iso Herscher v. State, Department of 

Commerce, 568 P.2d 996, 1003, 1006 (Alaska 1977).

In my view, the interest at stake, i.e., the right to 

participate in subsistence hunting and fishing, is not a funda­

mental right. Maximum scrutiny is reserved for fundamental

12. The majority opinion employs article VIII section 
17 and the concurring opinion of Justice Mcore uses article I 
section 1. As Justice Moore points out, the method of analysis 
in either case is the same. Because Alaska's equal protection 
standards are more stringent than the federal constitutional 
standard, any statute which passes muster under Alaskan law will 
also survive the equal protection ..clause of the United States 
Constitution. Herrick's Aero-Aaua Repair v. Department of 
Transportation, 754 ?'. 2d 1111, 1114 (Alaska 19 88). Therefore",'
discussion o t  the federal standard is omitted.
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rights And suspect classifications. Ostroskv, 667 p.2d at U92. 

Given what I perceive to be the appropriate characterization of 

the interest involved, the state must demonstrate the existence 

of a substantial relationship between the means utilized by the 

legislation and the legitimate governmental ends sought to be. 

achieved thereby.

Since I am of the view that strict scrutiny is 

inapplicable, I conclude that the questioned legislation does not 

violate the Alaska Constitution's equal protection clause. The 

challenged subsistence laws are fairly and substantially related 

to the important governmental goal of protecting the health and 

welfare of the state's subsistence users, a goal admittedly 

within the state's police powers to pursue.1-̂

13. As mentioned previously, in enacting the state 
subsistence Laws, the Alaska legislature explicitly found that 
"the general health and welfare of these citizens is 
significantly tied to their participation in fsubsistence) 
activities." 1985 House Journal 1246. In a similar vein this 
court said in State v. Tanana Valley Soortsrr.er.1 s Ass'n, 5 33 P. 2d 
854, 859 n.18 (Alaska 1978):

. . . For hundreds of years, many of the Native 
people of Alaska depended cn hunting to obtain the 
necessities of life. To this day, despite incur­
sions by those of different cultures, many Alaska 
Eskimos, Indians and Aleuts eke cut a livelihood 
by reliance on fish and game. . . . Not only is 
the game of prime importance in furnishing the 
bare necessities of life, but subsistence hunting 
is at the core of the cultural tradition of many 
of these people. . . . 3 5 4 0
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Implicit in my viaw that this legislation is not

violative of equal protection is tha further conclusion that tha 

subiistance classification formulated to fulfill this concededly 

legitimate legislative purpose is not constitutionally infirm. 

As wa said in Apokedak, 606 P.2d at 1267:

[Ijndividual cases will arise in which those 
barrad may be able to show extreme hardship. 
Tha legislature in it3 wisdom could 
conceivably have better provided for such 
instances.* But equal protection, even under 
Alaska's stricter standard, does not demand 
perfection in classification. If it did, 
there would be few laws establishing 
classifications that would sustain an equal 
protection challenge.

The subsistence legislation in question here effectively captures 

within its ambit the thousands of subsistence users residing in 

Alaska's numerous rural villages. In short, I would hold that 

the subsistence laws' fit satisfies the requirements of equal 

protection under both article I, section i, and article vzil, 

section 17 of the Alaska Constitution.

- 5 4 -
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INDIGENOUS RIGHTS. JURISDICTION AMD 
COLONIAL INTRUSION I N ALAS&Aj.
A brief historical overview

To  b e g i n  to u n d e r s t a n d  t h e  r i g h t s  of A l a s k a ' s  I n d i g e n o u s  

P e o p l e s ,  t h e  A t h a b a s c a n ,  T l i n g i t ,  Ha id a,  Aleut, Yu pi k, 

I n u p i a t i  on e  m o s t  go  as fa r b a c k  in h i s t o r y  as p o s s i b l e ,  

r e m e m b e r i n g  th a t f o r  t e n 's  of  t h o u s a n d s  of y e a r s  we e x i s t e d  

as s e l f - g o v e r n i n g  S o v e r e i g n  N a t i o n s ,  l i v i n g  in h a r m o n y  w i t h  

t h e l a n d  a n d  sea, u p o n  w h i c h  we d e p e n d e d  for o u r  v e r y  

e x i s t e n c e .

T h e i m p a c t  of c o l o n i a l  i n t r u s i o n  b e g a n  w i t h  t he  R u s s i a n  

o c c u p a t i o n  of the c o a s t a l  a r e a s  o f  Alas ka,  and c o n t i n u e d  with  

t h e  T r e a t i e s  m a d e  b e t w e e n  th e U n i t e d  St a te s a n d  Russia.2

A c r u c i a l  f a c t  a b o u t  t h e s e  T r e a t i e s  is t h a t  t h e y  w e r e  

not, f i r s t  an d for em o st , land t r a n s f e r  Tr eat ies . I ns tea d,  

t h e y  w e r e  m a i n l y  b a r t e r  an d  t r a d e  a g r e e m e n t s , 3 w h i c h  

e v e n t u a l l y  lead to th e r e m o v a l  o f  al l R u s s i a n  o c c u p a t i o n  of 

th e  N o r t h  A m e r i c a n  C o n t i n e n t .  T h e  T r e a t i e s  m a d e  w i t h  R u s s i a  

o v e r  t h e i r  r e l i n q u i s h m e n t  of t r a d i n g  r ig h t s  a l o n g  t h e  W e s t  

c o a s t  o f  N o r t h  A m e r i c a  w e r e  f i r s t  s i g n e d  in the  1820's. At 

t h i s  t i m e  R u s s i a  w a s  t r a d i n g  as f a r  s o u t h  as w h a t  is n o w

1. T f i m p s i a n  P e o p l e  a r e  n o t  r e f e r r e d  t o  i n  t h e  i n f o r m a t i o n  

b e c a u s e  t h e y  a r e  t h e  o n l y  I n d i g e n o u s  p e o p l e  o f  t h e  l a n d  

t h a t  t h e  U n i t e d  S t a t e s  r e c o g n i z e s  a s  h a v i n g  a n  a c t u a l  

r e s e r v a t i o n  a n d  t h e y  c a m e  t o  A l a s k a  a r o u n d  t h e  1 9 3 0 ' s .

2. T h e  t r e a t i e s  o f  1 8 2 4 ,  1 8 3 2 ,  1 8 5 4 ,  1 8 6 7 ,  a n d  1 8 6 8  e f f e c t e d

R u s s i a  t r a d e  r o u t e s  e t c .  a l o n g  t h e  W e s t  c o a s t  o f  

C o n t i n e n t a l  U n i t e d  S t a t e s .

3. I b i d .  T r e a t i e s  w i t h  R u s s i a  c o m p i l e d  i n  t h e  U n i t e d  S t a t e s  

S t a t u t e s  m a y  b e  f o u n d  a t  t h e  S t a t e  o f  A l a s k a  C o u r t  H o u s e  

3 0 3  " K "  S t r e e t  A n c h o r a g e ,  A l a s k a ) .



k n o w n  as M e x i c o  u n d e r  the R u s s i a n  A m e r i c a n  .Trading C o m p a n y . 4

Most, of A l a s k a  I n d i g e n o u s  P e o p l e ' s  m a j o r  p r o b l e m s  b eg an 

a f t e r  the  1867 T r e a t y  of C e s s i o n  was s i g n e d  by the two 

c o u n t r i e s ,  g i v i n g  ri s e to U n i t e d  S t a t e s  o c c u p a t i o n  of Alaska.

T h e  A l a s k a  N a t i v e s  in the T r e a t y  of C e s s i o n  w e r e  

r e f e r r e d  to as " u n c i v i l i s e d "  fo r the m o s t  part. T h e r e  were 

s o m e  Na t iv es , r e f e r r e d  to as " c i v i l i z e d "  in the Treaty, who 

w e r e  h e l d  as s l a v e s  o r s e r v a n t s  by  t h e  R u s s i a n  A m e r i c a n  

T r a d i n g  C o m p a n y  m o s t l y  a r o u n d  the c o a s t a l  t r a d i n g  p o s t s  5 .

Ths. T r e a t y  c f  C e s s i o n  i n  reality. R a n  t h a  p u r c h a s e  o f  the 

right- I n  t r a d e  i n  A l a s k a  h y  t h e  U n i t e d  S t a t e s  f o x  £  Lh2. 

m i l l i o n .c Th e M e m o r a n d u m  D e s c r i p t i v e  " M a r k e d  AA"

( K o s t l i v t s o v  M e m o r a n d u m )  of 1867 d o c u m e n t s  the p r i o r  st a tu s 

of  A l a s k a  N a t i v e s  o w n e r s h i p  (as C a r e t a k e r s )  of Alaska.7 The 

K o s t l i v t z o v  M e m o r a n d u m  o u t l i n e s  th e l i m i t s  of the a ct u a l  land 

p u r c h a s e d  by  th e U.S., b a s i c a l l y  c o n s i s t i n g  of the land 

o c c u p i e d  b y the f o r t  at S i tk a and  the  t r a d i n g  p o s t s  of the 

R u s s i a n  A m e r i c a n  T r a d i n g  Compa ny,  t o t a l l i n g  a p p r o x i m a t e l y  

5 h d 8 a c r e s .

A t n o  time  di d  A l a s k a  N a t i v e s  or  a n y  f o r e i g n  p o w e r  sign  

a n y  T r e a t y  a n d / o r  a g r e e m e n t  g i v i n g  the  U n i t e d  S t a t e s

4. W h i c h  i s  a l i v e  a n d  w e l l  t o d a y  i n  b u s h  v i l l a g e s  u n d e r  t h e

n a m e  o f  t h e  A l a s k a  C o m m e r c i a l  C o m p a n y  ( A C  C o m p a n y ) .

5. 1 9 5 0  R e p o r t  t i t l e d  " R u s s i a n  A d m i n i s t r a t i o n  a n d  t h e

S t a t u s  o f  A l a s k a  N a t i v e " A r n e r i c a n  T r a d i n g  C o m p a n y  C h a r t e r

6. R u s s i a n  A m e r i c a n  C o m p a n y  C h a r t e r  1 8 4 4  a n d  T r e a t y  o f

C e s s i o n  1 8 8 7 .

7. T h i 6  d o c u m e n t  h a s  b e e n  c o n c e a l e d  f r o m  t h e  A l a s k a  N a t i v e s  

d u r i n g  a l l  t h e  U n i t e d  S t a t e s  o c c u p a t i o n  o f  A l a s k a .

8. T h i s  f i g u r e  w a s  t a k e n  f r o m  t h e  K o s t l i v t z o v  M e m o r a n d u m .  

1 1 7 8 0 0  s q .  f t .  m u l t i p l i e d  b y  2 0 0  p o s s i b l e  t r a d i n g  p o s t s .  

4 4 0 0 0  6 q . f t .  e q u a l  1 a c r e )  ( 1 1 7 6 0 0  / 4 4 0 0 0  = 2 . 6 7  a c r e s  

X 2 0 0  = 5 3 4 . 5 4  a c r e s )  a p p r o x i m a t e l y ,  t o t a l  a c r e s  i n  A l a s k a  

3 6 5  m i l l i o n



o w n e r s h i p  or j u r i s d i c t i o n  to the re st  of  m o r e  than three 

h u n d r e d  m i l l i o n  a c r e s  of land in Al as ka .

I n c l u d e d  in t h e  1867 T r e a t y  was the  o b l i g a t i o n ,  which 

the U n i t e d  S t a t e s  a c c e p t e d  upon s i g ni ng , to o b t a i n  the 

c o n s e n t  of the  N a t i v e s  in A la s k a  in r e g a r d s  to a ny  future 

i n t e r a c t i o n s  w i t h  t h e m  or any a p p r o p r i a t i o n  of  t h e i r  lands.

A f t e r  1867, t h e  U.S. c l a i m e d  A l a s k a  as its "te rritory", 

a l t h o u g h  t h e r e  e x i s t e d  no le gal b a s i s  f o r  t h i s  claim.

S h o r t l y  t h e r e a f t e r  t h e  U.S. g o v e r n m e n t  d i v i d e d  all of A l a s k a  

i n t o  t w e l v e  (12) g e o g r a p h i c a l  areas, a s s i g n i n g  a d i f f e r e n t  

C h r i s t i a n  d e n o m i n a t i o n  e x c l u s i v e  o p e r a t i n g  r i g h t s  in each, in 

o r d e r  to c o n v e r t  a n d  c o l o n i z e  the N a t i v e s .  R a i l r o a d s  and 

r o a d w a y s  w e r e  c o n s t r u c t e d  by the f e d e r a l  g o v e r n m e n t .  La n d 

a p p r o p r i a t i o n  and  r e e o u r c e  e x p l o i t a t i o n  b y t h e  f ed er al  

g o v e r n m e n t  an d A m e r i c a n  settlers, m i n e r s ,  c o m m e r c i a l  

f i s h e r m e n ,  f a r m e r s ,  t r ap pe rs , t i m b e r  h a r v e s t e r s ,  etc. 

in c r e a s e d .  A l a s k a  b e c a m e  a m a j o r  m i l i t a r y  b a s e  of o p e r a t i o n s  

f o r the U.S., as i n c r e a s i n g  n u m b e r s  o f  m i l i t a r y  p e r s o n e l l  

w e r e  i m p o r t e d . 9

As a r e s u l t  o f  th e  in f l u x  of s e t t l e r s ,  d i s e a s e s  k i l l e d  

l a r g e  n u m b e r s  of  N a t i v e s  (there is d o c u m e n t a t i o n  that 

d i s e a s e s  h a v e  b e e n  a n d  c o n t i n u e  to b e  p u r p o s e l y  i n t r o d u c e d  

in s o m e  c o m m u n i t i e s  t o  this day). L a r g e  n u m b e r s  of N a t i v e  

c h i l d r e n  w e r e  f o r c i b l y  r e m o v e d  f r o m  t h e i r  v i l l a g e s ,  and w e r e  

s e n t  to g o v e r n m e n t  or  c h u r c h - r u n  b o a r d i n g  s c h o o l s  bo t h w i t h i n  

an d o u t s i d e  of  A l a s k a .  Th e po l i t i c a l ,  c u l t u r a l  a n d e c o n o m i c  

s e l f - d e t e r m i n a t i o n  o n c e  e n j o y e d  by o u r  P e o p l e s  w a s  s e r i o u s l y

9. U . N .  C h a r t e r  A r t i c l e  7 3 e  T r a n s m i t i o n  o f  i n f o r m a t i o n .
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u n d e r m i n e d  d u r i n g  t h i s  "t e r r i t o r y "  p h a s e  of our  h ist or y.

W h e n  U n i t e d  S t a t e s  b e c a m e  s i g n a t o r y  to the U n i t e d  N at io ns  

C h a r t e r  in 1945, it a c c e p t e d  the "sa cre d o b l i g a t i o n "  to bring 

t h e  i n h a b i t a n t s  of it's "non self  g o v e r n i n g  t e r r i t o r i e s " ,  

w h i c h  i n c l u d e d  A l as ka , Hawaii, Gu am  and others, up to s el f 

g o v er nm en t .. 10 Instea d,  in v i o l a t i o n  of th i s s a c r e d  

agreement., the U.S. i n s t i t u t e d  s t a t e h o o d  in Alaska, b r i n g i n g  

us  f u r t h e r  a w a y  from, r a t h e r  than c l o s e r  to, the se lf - 

g o v e r n i n g  s t a t u s  to w h i c h  we h a v e  al w a y s  had  a right.I
In 1950, Mr. F e l i x  C o h e n 11 wr ote a s e r i e s  of l e t t e r s  to 

th e  P r e s i d e n t  o f the U n i t e d  States, S e c r e t a r y  of the 

I n t e r i o r ,  an d t h e  A l a s k a  N a t i v e  B r o t h e r h o o d ,  a s k i n g  for 

p r o t e c t i o n  o f r e m a i n i n g  N a t i v e  fis heries, timber, mi ne r al s,  

a n d  h o m e s  f r o m  " w h i t e  s e t t l e r s”. Instead, in 1958 the U.S. 

a u t h o r i z e d  th e  c r e a t i o n  of the St ate of Alaksa, t h r o u g h  w hi ch  

t h e s e  s e t t l e r s  i n s t i t u t e d  a g o v e r n m e n t a l  a p p a r a t u s  run  by 

t h e m s e l v e s  fo r t h e i r  own  adva nt age , and im p o s e d  it up o n the 

N a t i v e  t r a d i t i o n a l  g o v e r m e n t s .  G r e a t  n u m b e r s  of A l a s k a  

N a t i v e s  w e r e  d e n i e d  th e r i g ht  to vot e in the S t a t e h o o d  

r e f e r e n d u m  b e c a u s e  o f a law m a n d a t i n g  e n g l i s h  s p e a k i n g  as a 

p r e r e q u i s i t e  an d  c r i t e r i a  fo r voters.

A s t r o n g  t u r n o u t  of s e t t l e r  v o t e r s  was  i n s u r e d  by 

a l l o w i n g  m i l i t a r y  p e r s o n e l l  to vote  as r e s i d e n t s  a n y w h e r e  

e l s e  in th e U.S.. W i t h  the d i s c o v e r y  of  m a j o r  oil  d e p o s i t s  

in A l a s k a  in 1968, t h e  m u l t i -  n a t i o n a l  e n e r g y  c o r p o r a t i o n s ,

1 0 .  U . N .  C h a r t e r ,  A r t i c l e  7 3  N o n  S e l f - G o v e r n i n g  T e r r i t o r i e s .

1 1 .  A u t h o r  o f  t h e  H a n d b o o k  o n  F e d e r a l  I n d i a n  L a w .

1 2 .  A l a s k a  L e g i s l a t u r e  H o u s e  J o i n t  R e s o l u t i o n  5 1 ,  o f  1 9 7 0 .



a l o n g  with  t h e  S t a t e  and fede ral  g o v e r n m e n t s ,  p u s h e d  for a 

m e a n s  to " c l e a r  t i t l e "  to A l a s k a ' s  l a n d 6  a w a y  f r o m  the 

t r a d i t i o n a l  a n d  s t i l l  legal owners, t h e  I n d i g e n o u s  Peoples. 

T h e  r e s u l t  w a s  t h e  A l a s k a  N at i v e  C l a i m s  S e t t l e m e n t  Act 

(ANCSA), p a s s e d  by th e U.S. C o n g r e s s  on D e c e m b e r  18, 1971. 

A N C S A  was an a c t  o f  G e n o c i d e * 3 p e r p e t r a t e d  a g a i n s t  the 

I n d i g e n o u s  P e o p l e s  o f the the N o r t h  A m e r i c a n  C o n t i n e n t  and 

i n s t i t u t i o n a l i z e d  as fe de ra l law, o n c e  a g a i n  w i t h o u t  the 

c o n s e n t  of t h e  v a s t  m a j o r i t y  of the A l a s k a  N a t i v e  Peoples.

T h e  S t a t e  of  A l a s k a ,  the  F e d e r a l  g o v e r n m e n t  an d  the  m u l t i­

n a t i o n a l  e n e r g y  c o r p o r a t i o n s  w e r e  t he  m a j o r  b e n e f i c i a r i e s  of 

ANC S A,  w h i l e  t h e  I n d i g e n o u s  P e o p l e s  l o s t  m o r e  tha n 

3 3 0 , 0 0 0 , 0 0 0  a c r e s  o f  o u r  t r a d i t i o n a l  l a n d  base, h a d  pr o f i t -  

m a k i n g  s t a t e  c h a r t e r e d  c o r p o r a t i o n s  i m p o s e c  u p o n  us, and who 

w e r e  d e n i e d  a n y  l a n d  rig hts  to all N a t i v e  c h i l r e n  born  a f t e r  

1971.

A l t h o u g h  t h e  t e x t  of A N C SA  d e n i e s  t h a t  it wa s "a

j u r i s d i c t i o n  a c t " , n  it n e v e r t h e l e s s  c l a i m e d  to t e r m i n a t e

t r a d i t i o n a l  N a t i v e  h u n t i n g  and f i s h i n g  r ig hts , p l a c i n g  it in 

d i r e c t  c o n f l i c t  w i t h  the  inherant. r i g h t s  of A l a s k a  Na t i v e s  to 

e x e r t  j u r i s d i c t i o n  o v e r  th eir  ow n s u b s i s t e n c e  a ct iv it ie s.

M a n y  A l a s k a  N a t i v e  V i l l a g e s  ( i n c l u d i n g  C h i c k a l o o n )  

r e f u s e  to e x c e p t  t h e  v a l i d i d y  of A N C S A  b e c a u s e  th e vast 

m a j o r i t y  o f A l a s k a  N a t i v e s  n e v e r  ha d t h e  o p p o r t u n i t y  to vote 

o r  o t h e r w i s e  a p p r o v e  the  Act. T he  p e r s o n s  wh o  v o te d in f a v o r

1 3 .  G e n o c i d e  a s  d e f i n e d  b y  t h e  U n i t e d  N a t i o n  is  " a n  i n t e n t  t o

d e s t r o y  i n  w h o l e  o r  in  p a r t ,  a n a t i o n a l ,  e t h n i c a l ,

r a c i a l ,  o r  r e l i g i o u s  g r o u p . "

1 4 .  A l a s  ;a N a t i v e  C l a i m s  S e t t l e m e n t  A c t  P u b l i c  L a w  9 2 - 2 0 3 ,  

S e c t i o n  2 f .



of a c c e p t i n g  A N C S A  at the A l a s k a  F e d e r a t i o n  of N a t i v e s  

C o n v e n t i o n  in 1971 (used as the " pr oof " of N a t i v e  a c c e p t a n c e  

of A N C S A  by the U.S. g o v e r n m e n t )  d i d  not  l e g a l l y  r e p r e s e n t  

the v a s t  m a j o r i t y  of N a t i v e  A l a s k a n ' s .  15

In 1991 th e p r o v i s i o n s  of A N C S A  will go  in to  full 

effect, and m a n y  v i l l a g e s  may lo s e w h a t  is left of  t h e i r  land 

b a s e  t h r o u g h  t a x a t i o n ,  s al e of " N a t i v e  c o r p o r a t i o n "  s to ck  to 

n o n - N a t i v e s ,  c o n f i s c a t i o n  of l a n d s  f o r c o r p o r a t e  de bts , and  

o t h e r  f o r m s  of s o - c a l l e d  legal la nd  t h e f t  p r o v i d e d  f o r  by 

A N C S A  and  its a m e n d m e n t s .  T r a n s f e r  of " c o r p o r a t i o n "  l a n d s  to 

t r i b a l  g o v e r n m e n t s  is th e only  p r o t e c t i o n  f o r  A l a s k a  Na ti ve s,  

b u t  t h i s  o p t i o n  is n o t  b e i n g  p r e s e n t e d  to th e v i l l a g e s  

by g o v e r n m e n t a l ,  c o r p o r a t e  a n d / o r  s t a t e - c h a r t e r e d  

o r g a n i s a t i o n  o f f i c i a l s  w h o  c l a i m  t o h a v e  ou r  i n t e r e s t s  at 

h e a r t .

S im i l a r l y ,  g r e a t  n u m b e r s  o f t h e s e  sa me  g o v e r n m e n t  

o f f i c a l s  and c o r p o r a t e  r e p r e s e n t a t i v e s  are  c u r r e n t l y  i n v o v l e d  

in p r e s e n t i n g  " o p t i o n s "  to N a t i v e  c o m m u n i t i e s  r e g a r d i n g  th e 

p r e s e r v a t i o n  of o u r  S u b s i s t e n c e  rights. Th e p r o p o s a l  of  a 

S t a t e  c o n s t i t u t i o n a l  a m m e n d e m e n t  as a s o l u t i o n  iB a n o t h e r  

e x a m p l e  of a c a m p a i g n  o f m i s i n f o r m a t i o n ,  an d w o u l d  r e s u l t  in 

p l a c i n g  N a t i v e  c o m m u n i t i e s  m o r e  d i r e c t l y  u n d e r  th e  t h u m b s  of 

the t h o s e  w h o  c l a i m  the r i g h t  to i m p o s e  t h e i r  a u t h o r i t y  o v e r  

us w h i l e  th e y  c o n t i n u e  to a p p r o p r a t e  ou r  r e s o u r c e s  as they  

see fit.

1 5 .  U n d e r  F r e e d o m  o f  I n f o r m a t i o n  A c t  w e  l e a r n e d  t h e  U. S.

D e p t ,  o f  I n t e r i o r  v i o l a t e d  m a n y  F e d e r a l  S t a t u t e s  b y  n o t  

h a v i n g  p r o v i d e d  a v o t e  i n  e a c h  a n d  e v e r y  v i l l a g e  t o  

r e l i n q u i s h  l a n d s  o r  j u r i s d i c t i o n  t o  t h e  U . S . A .  o r  t h e  

S t a t e  O f  A l a s k a .



T h e  f a c t  is that, up o n its form ati on,  the S t a t e  of A l a s k a  

d i s c l a i m e d  an y j u r i s d i c t i o n  o v e r  In di an  lands, i n c l u d i n g  

f i s h i n g  rights. T h i s  " d i s c l a i m e r  claus e" is w r i t t e n  into  the 

S t a t e  o f A l a s k a  C o n s t i t u t i o n  as follows: "The S t a t e  of A l a s k a  

a n d  its  p e o p l e  sh all  d i s c l a i m  a n y  and all La nds  ow ned , 

o c c u p i e d ,  a n d / o r  c l a i m e d  by N a t i v e s  of Alaska, i n c l u d i n g  

f i s h i n g  r i g h t s  F OR E V E R ) " .  16 M e a n w h i l e  ha r a s s m e n t ,  and 

a r r e s t s  o f N a t i v e  h u n t e r s  and f i s h e r s  by  S t a t e  F i s h  an d  G a m e  

c o n t i n u e s ,  in v i o l a t i o n  of the S t a t e ' s  own c o n s t i t u t i o n .

Ameftding th e  C o n s t i t u t i o n  to a u t h o r i z e  m or e S t a t e  

c o n t r o l  o v e r  o u r  wa y of life w o u l d  r es u l t  in a f u r t h e r  d e n i a l  

of  o u r  r i g h t  to s e l f - d e t e r m i n a t i o n  and s e l f - g o v e r n m e n t .

T h i s  is the one o p t i o n  n o t  b e i n g  p r e s e n t e d  b y  t h e  State, 

f e d e r a l  and c o r p o r a t e  r e p r e s e n t a t i v e s  c u r r e n t l y  d e b a t i n g  th e 

i s s u e  of  o u r  S u b s i s t e n c e  r i g h t s  -- our ba sic  and f u n d a m e n t a l  

r i g h t  to a s s e r t  our  s o v e r e i g n t y  an d s e l f - d e t e r m i n a t i o n  in the 

a r e a  o f  s u b s i s t e n c e  as we ll  as in all a r ea s of o u r  lives.

T h i s  is a r i g h t  we h a v e  n e v e r  g i v e n  up or r e l i n q u i s h e d ,  ju st  

as we h a v e  n e v e r  g i v e n  up  or s o l d  our  l an ds  to a n y  

g o v e r n m e n t .

T h e  F e d e r a l  G o v e r n m e n t  r e c o g n i z e s  at l e as t s o m e  of o u r  

T r a d i t i o n a l  G o v e r n m e n t s  ( C h i c k a l o o n  is one e x a m p l e ) ,  17 b u t  

t h e  S t a t e  of  A l a s k a  c o n t i n u e s  to c o n t e s t  e v e r y  a s s e r t i o n  o f 

s o v e r e i g n t y  by  the  T r a d i t i o n a l  T r i b a l  G o v e r n m e n t s .  A l t h o u g h  

th e  S t a t e  of  A l a s k a  is P u b l i c  L a w  280 State, and u s e s  this  

law to  j u s t i f y  its j u r i s d i c t i o n  o v e r  N a t i v e s  (in d i r e c t

1 6 .  S t a t e  o f  A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  X I I ,  S e c t i o n  1 2 .

1 7 .  S e e  F e d e r a l  R e g i s t e r  V o l .  5 1 ,  N o .  1 3 2 ,  J u l y  1 0 ,  1 9 8 6 .



c o n t r a d i c t i o n  to its ow n  C o n s t i t u t i o n ) ,  it c o n t i n u e s  to fail 

t o c o m p l y  w i t h  the t e r m s  of the  Ind ian  Ci vil F i g h t s  Act  of 

1968 w h i c h  and  m a n d a t e s  t h a t  P L  280 s t a t e s  o b t a i n  the 

c o n s e n t  of the  e n r o l l e d  a d u l t  m e m b e r s  of ea ch  tri be , band, 

g r o u p ,  vil la ge , etc, b e f o r e  any d e c i s i o n  can  be m a d e  

a f f e c t i n g  I n d i a n  land.*, j u r i s d i c t i o n a l  rights, e t c . 1®

It can b e  c l e a r l y  seen  t h a t  at th e h e a r t  of th e 

p r o b l e m s  of o u r  N a t i v e  P e o p l e s  in A l a s k a  is this c r u c i a l  

h i s t o r i c a l  re a li ty : t h e  U n i t e d  S t a t e s  G o v e r n m e n t  h a s  no t 

f u l f i l l e d  its s a c r e d  o b l i g a t i o n  t o w a r d s  the i n h a b i t a n t s  of 

A l a s k a , 19 n o r  ha s  it o r the S t a t e  of A l a s k a  e v e r  o b t a i n e d  the 

c o n s e n t  of  A l a s k a  N a t i v e s  to a p p r o p r i a t e  o u r  lands, a s s u m e  

j u r i s d i c t i o n  o v e r  us, o r  to o t h e r w i s e  i n t r u d e  i n t o  our  way  of 

life.

T h i s  b r i e f  o v e r v i e w  is n o t  i n t e n d e d  as a d e t a i l e d  legal 

or  h i s t o r i c a l  a n a l y s i s  b u t  r a t h e r  as an i n t r o d u c t i o n  to 

c e r t a i n  t r e n d s  and p e r p e c t i v e s  w h i ch  c o n t i n u e  to e f f e c t  our 

l i v e s  as N a t i v e  P e o p l e s  and N a t i o n s  in Alaska. In cl os in g,  we 

h a v e  i n c l u d e d  the  f o l l o w i n g  c h r o n o l o g y  of the  laws, acts and 

o t h e r  s i g n i f i c a n t  e v e n t s  w h i c h  h a v e  h a d  a p r o f o u n d  e f f e c t  on 

th e  l i v e s  of  A l a s k a ' s  I n d i g e n o u s  P e o p l e s  s i nc e t h e  b e g i n n i n g  

o f  c o l o n i a l  i n t r u s i o n .  R e f e r e n c e  m a t e r i a l s  and  h i s t o r i c a l  

d o c u m e n t s  ar e  a v a i l a b l e  to t h os e w i s h i n g  t o l ea rn  m o r e  a b o u t  

t h i s  c h a i n  of  e v e n t s  a n d  its e f f e c t s  u p o n  our P e o p l e s .

1 8 .  S e e  2 5  C F R  1 . 4  S t a t e  a n d  l o c a l  r e g u l a t i o n s  o f  u s e ,  a n d  

3 0  C F R  2 2 9 . 1 0 5 ,  E v i d e n c e  o f  C o n s e n t ,  3 0  C F R  2 2 9 . 1 0 6  

w i t h d r a w l  o f  c o n s e n t

1 9 .  I b i d  a t  1 0 .



1867 T r e a t y  Of C e s s i o n
1871 U.S.A. E n d i n g  o f T r e a t y  M a k i n g  wi th  I n d i ge no us  N a t i o n s  
1884 A l a s k a  was  d i v i d e d  up by the " M i s s i o n a r y  C h r i s t i a n

C h u r c h e s " (Se e E sk i m o  A d m i n i s t r a t i o n  by Di am on d J e n n i n g s )  
1884 D i s t r i c t  O r g a n i c  Act 
1906 N a t i v e  A l l o t m e n t  Act 
1924 I n d i a n  C i t i z e n s h i p  A ~ t
1936 I n d i a n  R e - o r g a n i z a t i o n  Ac t was e x t e n d e d  to A l a s k a  (IRA) 
.1945 U n i t e d  S t a t e s  S ig n e d  Un it e d  N a t i o n s  C h a r t e r  (Art. 73) 
1953 P u b l i c  La w  280 1958 A l a s k a  S t a t e h o o d  Ac t sec. 4.
1959 A l a s k a  b e c a m e  the 49 t h S ta te  o f  the United S t a t e s  
1968 I n d i a n  C i v i l  Ri gh ts  A c t  a m e n d i n g  P L  280 (ICRA)
1968 O i l  was  D i s c o v e r e d  on the N o r t h  S l o p e  at P r u d o e  Ba y
1970 S t a t e  of  A l a s k a  r e m o v e d  the e n g l i s h  s p e a k i n g  P r e q u i s t e  

to v o t e  in Alaska.
1971 A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  (ANCSA)
1975 I n d i a n  S e l f - D e t e r m i n a t i o n  and E d u c a t i o n a l  A s s i s t a n c e  Ac t
1976 F e d e r a l  L a n d  P o l i c y  and  M a n a g e m e n t  Ac t (FLPMA)
1978 I n d i a n  C h i l d  W e l f a r e  Ac t (ICWA)
1980 A l a s k a  N a t i o n a l  I n t e r e s t  L an d s C o n s e r v a t i o n  A c t  (ANILCA) 
1982 I nd i a n  T r i b a l  G o v e r n m e n t a l  Tax S t a t u s  Act  (ITGTSA)
1982 A l a s k a  R a i l r o a d  T r a n s f e r  Act
1984 I n d i a n  T r i b a l  G o v e r n m e n t a l  Ta x S t a t u s  Ac t ( a m e n d m e n t s )  
1986 R e c o d i f i c a t i o n  of U n i t e d  S t a t e s  C o d e  title 25 " In di a n s "  
1988 A N C S A  "1991 A m e n d m e n t s "
1988 G e n o c i d e  A c t  ( Pr ox mi r e Act) r a t i f i e d  b y U.S. C o n g r e s s
1989 I n v e s t i g a t i o n  of the A l a s k a  O f f i c e s  of the D e p a r t m e n t  of 

I n t e r i o r  b y  the S e n a t e  Se l e c t  C o m m i t t e e  on I n d i a n  
A f f a i r s .
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M E M 0 R A N D U M

To Members, Senate Resources Committee

From senator Bettye Fahrenkamp, Chai

Re

Date

Committee Meeting on Subsistence 

April 4, 1990

As you may know, the Alaska Federation of Natives is holding a 
conference at the Egan Convention Center on Tuesday, April 10, and 
Wednesday, April 11, on the issue of subsistence.

In conjunction with the conference, I have scheduled a joint 
hearing with the House Resources Committee from 5:30 p.m. to 9:00 
p.m., to be hel^ at the Egan Convention Center, in the Summit Room, 
for the purpose of taking public testmony on subsistence. I have 
made arrangements for the meeting to be teleconferenced to Juneau 
(Butrovich Room), for those of you who are unable to attend.

It is my understanding that Secretary of the Interior Manuel Lujan 
will speak before the Anchorage Chamber of Commerce on Wednesday 
morning. Although he has been invited to participate at the 
conference, and at our hearing, confirmation has not yet been 
received.

As per session policy, travel authorizations must be approved by 
the Senate President.

I am enclosing a copy of the conference schedule for your 
information. The issue of subsistence is vitally important to all 
of us and I urge your participation.
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S U B S I S T E N C E !  A S T R A T E G Y  F O R  O U R  F U T U R E  
D R A F T  A G E N D A

. A o n i - I Q  

W E L C O M E  - J u l i e  Kltko, A FI!
IIIVOCATIOII - Rov. A n n e  F r a n k ,  A t h a b a s c a n ,  E p i o c o p a l  

D i o c e s e  of Al a uk a

i n t r o d u c t i o n  f. p u r p o s e s  - R a l p h  E l u o k a ,  A F N  
p r e s e n t a t i o n  - W a l t o r  C h a r l o y ,  A t h a b a a o a n  E l d o r

r e v t ei or  A G E N D A  - C o - m o d o r a t o r s  P o r r y  E a t o n  6 
H a r l o n o  J o h n s o n

S p o a k o r :  To Db Annojncod, "T he  F o d o r a l  Go v o. r n mo n t' s  
R e s p o n s l b i 1 1 tloo to A l a s k a  N a t i v o o "

• H o w  W o u l d  It W o r k ? "

:i J o h n n y  H a w k  
G l e n n  E ll s o n ,  U SF & S S t o v e  B o h n k o ,  A D F & G
T o n  K o o s t o r ,  Dopt. of  L o w  S t a n  L o a p h a r d t ,  C A C F A

W R I T T E N  Q U E S T I O N S  F R O M  T H E  F L O O R

B r e a k

S P E A K E R: To Do Announced , ‘D u a l  F o d o r a l / S t a t o  
M a n a g o m o n t "

P A N E L ! " Ho w  W il l It A f f o o t  Us ?"
Panel M o d e r a t o r ! C h r i s  M c N e i l

T r o f o n  A n g a s a n ,  " U n a n s w e r e d  Q u e s t i o n s  & C o n t i n u i n g  

L i t i g a ti o n !
K e n  Jo h n s ,  "I mp a c ts  o n  V i l l a g e s  S u r r o u n d e d  b v  S t a t o  

L a nd "
M y r o n  Na no n g ,  " I m p a c t s  o n  Y - K  De l t a "

Ed T h o m a s ,  • C o - n a n a a o m e n t _ U n d e r _ - ,_638-L!
W a l t e r  Sa mp s o n,  " L l v i n o  w i t h  F e d e r a l  M a n a o c m o n t "  

W R I T T E N  Q U E S T I O N S  F R O M  T H E  F L O O R

B r e a k  for lunch

R E M A R K S BY C O - M O DEPATOP.5 (A G E N D A / P R O D E D U R E S  1

EAllEi,: " O p e n i n g  A N I L C A "

E a a d - M o d e r a t o r :  E d g a r  B l a t c h f o r d
TBA, R u r A L  C A P  S h e r y l  S u t t o n ,  K P F A
W i l l i e  Ka s ay u l i o ,  A N C  R o b o r t  W i l l a r d ,  S E N S C
M i t c h  D e m i e n t i e f f ,  T C C  TBA, S i e r r a  C l u b
TBA , A l a s k a  O u t d o o r  C o u n c i l  

W R I T T E N  Q U E S T I O N S  F R O M  T H E  F L O O R

ZfiESEHTATION Blf-ST-. \TOR T E D  S T E V E N S  V TA T A P E  
S t a f f  R e p r e s e n t a t i v e :  M a r i o  M a t s u n o  N a s h

E d d i e  H o p s o n ,  I n u p i a t  E l d o r

R e ce s s

9 i 0 0 a m  

9: 10

9 i 20 

9 : 4 0  

10: IS 
1 0 : 3 0

1 2 : 0 0 p m  

1: 30

2:20

3: 10 

3 : 3 0

4 : 20 

4 : 30

O P E N I N G  R E M A R K S ■ Rev. B i l l y  S h o l d o n ,  Sr. , I n u p i a t  E l d c

REHARKS_11Y C Q - M O D E R A T Q R S  (A G E NDA/P.£OCEQ.UflE5I 
I S S U E  II 3: S T A T E  C O N S T I T U T I O N A L AME11DME1UC

M i k e  I rw i n , O f f i c e  o f  tho  G o v e r n o r

Q U E S T I O N S .  & A N S W E R S

B r o a k

L E G I S L A T O R S  I P A N E L : " Th e  N e x t  F o u r  W o o k s  - O p t i o n s
A v a i l a b l e  to t h o  A l a s k a  S t a t o  L e g i s l a t u r e "

P a n e l  M o d o r a t o r : H o l s  A. A n d e r s o n ,  Jr.
Son. A1  A d a m s  R ep .  E i l e e n  M a c L o a n
Rop. G o o r g o  J a c k o  Rop. Kay W a l l i s
Son. J a c k  C o g h i l l  Others To Do Announced

W R I T T E N  Q U E S T I O N S  F R O M  T H E  F L O O R

B r o a k  fo r l u n c h

R E M A R K S  BY C O - M O D E R A T O R S  I A G E N D A / P R O C E D U R ES.!
I S S U E  114: C O N S T I T U T I O N A L  A M E N D M E N T  A P P R O A C H

P A N E L : V i l l a g e  P e r s p e c t i v e
W i l l  Ma yo,  I n t o r i o r  T o m  T i l d o n ,  B r i s t o l  B o y
TBA, S o u t h o a s t  G a r y  O s k o l k o f f ,  S o u t h c o n t r a l
TBA, W e s t e r n  A l a s k a  TBA, N o r t h  S l o p e

P A N E L ; R e g i o n a l  P e r s p e c t i v e s
M y r o n  N a n o n g ,  A V C P  B o b  W i l l a r d ,  S E N S C
M i t c h  D e m i e n t i e f f ,  T C C  Others To Do Announced
T r e f o n  A n g a s a n ,  B r i s t o l  Bo y
S a m  D e m i e n t i e f f ,  F a i r b a n k s  N a t i v e  A s s o c i a t i o n  

B r e a k

a u i .  u j j u l  L I  V U 3

R a l p h  E l u s k a ,  A F N  M a t t h e w  Iya, RAP.A
TBA, R u r A L  C A P  Son. A1 A d a m s

W i l l i o  K a s a y u l i o ,  A N C  R o p .  E i l e e n  M a c L o a n
Others To Bo Announced

C LQ S IN G .REMARKS Dr. W a l t e r  S o b o l e f f ,  T l i n g i t  E l d e r

B ENEDICTION B i s h o p  J a c o b  N e l s o n ,  M o r a v i a n  M i s s i o n  
C O N F E R E N C E  C L O S ING

6 - 9 : 0 0 p m I Q INT HOUSE/SENATE RESO URCES H E A R I N G



SUBSISTENCE: 
A Strategy for Our Future

THE PURPOSE OF THE SUBSISTENCE SUMMIT CONFERENCE IS:

* To provide Alaska Native leaders with the best available 
INFORMATION on the current political and legal challenge to our 
subsistence way of life, and to present such information in ways 
which respect the diversity of interests within the Native community 
and empower Natives to act.

* To provide the opportunity for Native leaders to express their 
POSITIONS, OPINIONS ANDFEELINGSon the subsistence issue, on 
its present and future impacts on the well-being of our people, and 
on effective strategies for protecting our long-term interests.

* To generate creative IDEAS on how the Alaska Native community 
can deal effectively with the political opposition on subsistence and 
related issues of public policy.

* To develop an effective network of COMMUNICATION in the 
statewide Native community between individuals, communities and 
organizations as we confront the external challenge to our 
subsistence economies and cultures.

* Toencourage TRUST AND COOPERATION amongall Alaska 
Natives and their organizations, while respecting the cultural, 
geographical and generational diversity of our people.

On behalf of the Alaska Federation of 
Natives, I invite you to attend an important 
statewide summit conference of the Alaska Native 
community on subsistence issues. The meeting 
will be held on April 10-11, 1990, at the Egan 
ConventionCenterin Anchorage. Itsthemewill 
be SUBSISTENCE: A Strategy for Our Future.

At this conference we plan to provide the 
best possible information on the consequences 
of the recent Alaska Supreme Court decision 
(McDowell v. State) which declared the state 
subsisience law unconstitutional.

We will provide a broad framework for 
discussion of several different options available 
to Native people, and the implications of each. 
The conference will be an educational opportunity 
for all of us to say what we think and listen to 
each other. Representatives of villages and 
Native organizations will be able to return home 
carrying accurate information and a broad 
perspective on this complicated issue.

Protection of subsistence hunting and 
fishing is critically important to the future of 
Alaska Natives and to the survival of our villages.
I urge you to attend the conference.
Sincerely,

Julie Kitka 
President

To Alaska Native People:



PRE-REGISTRATION

Name:

Organization:

Address:

YES, I DO plan to attend.

NO, I DO NOT plan to attend.

ACCOMMODATIONS

The Anchorage Westward Hilton is 
offering special room rates during the 
Subsistence Summit Conference. Single- 
or double-occupancy room rates are $70 
per night. PLEASEMAKEYOURTRAVEL 
AND HOTEL ARRANGEMENTS IN 
ADVANCE. You may call the Anchorage 
Westward Hilton toll-free at 
1-800-478-3616.

PLEASE DETACH AND MAIL TO: 
Alaska Federation of Natives, Inc.
411 West 4th A venue - Suite 301 
Anchorage, A K 99501

(907)274-3611
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SUBSISTENCE:
A Strategy for Our Future

Egan Convention Center 
Anchorage, Alaska 
April 10-11,1990

A Conference of the Native Community



Draft

H O U S E  J O I N T  R E S O L U T I O N  N O . —
IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E - S E C O N D  S E S S I O N

Proposing an amendment to the Constitu­
tion of the State of Alaska relating to 
preference for subsistence use of fish 
and wildlife resources.

B E  IT R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

Section 1. Article VIII, Constitution of the State of Alaskat is amended 
b y  adding a n e w  section to read:

S E C T I O N  19. U S E  O F  FI S H A N D  WI LD LI FE  R E S O U R C E S  FOR * T M a -  
T E N C E ,  T h e  legislature m a y  grant a preference in the use of f;sn and 
tvil^'ite resources for subsistence based u p o n  geographic, socioeconomic 
am. ■’ultural considerations.

Sec. 2. T h e  am en dm e nt  proposed b y  this resolution shall be pieced 
before the voters of the state at the next general election in conformity 
with art. XIII, sec, 1 Constitution of the State of Alaska, a no. the 
election laws of the state.

IN T H E  H O U S E

D R A F T



S  T  A T  l i  o r  A  I .  A S  K  A
H O U SE  CJF HEPFtESEN lATIVES

MAY 3, 1990

THE LEGISLATURE SHALL PROVIDE FOR SUBSISTENCE USES OF FISH 
AND WILDLIFE AND RENEWABLE NATURAL RESOURCES AND MAY GRANT A 
PREFERENCE IN THE TAKING OF THESE RESOURCES FOR SUBSISTENCE 
USES BY RESIDENTS OF RURAL AREAS. WHEN NECESSARY TO PROTECT 
SUBSISTENCE USES, THE LEGISLATURE MAY ALLOCATE THESE 
RESOURCES ON THE BASIS OF DIRECT DEPENDENCE, LOCAL RESIDENCY 
AND AVAILABILITY OF ALTERNATIVE RESOURCES.



ALASKA STATE LEGISLATURE
Anclumige ()//!«■: 

M il C  S t., Su ite  530 
A nchorage, AK 99505 

907-561-7616

While in Juneau: 
P.O. Box V 

Juneau, AK 99811 
907-465-4958

Senator Rick Halford

January 15, 1990

Senator Bettye Fahrenkamp, Chairman 
Senate Resources Committee 
P.O.Box V
J n n o a n  1 1 a c V a

As you know, in the recent Kenaitze case, the Ninth Circuit 
Court of Appeals found the Alaska Subsistence Law to be not 
in conformity with ANILCA. Now the State Supreme Court has 
ruled that the state law on Subsistence is unconstitutional. 
Although the Chief Justice has issued a six month stay on 
this ruling, the question of the stay is being appealed to 
the full court. I believe that there is a reasonable chance 
that the stay will be overturned. Therefore, since this 
issue is of vital concern to all Alaskans, we must address 
this issue as soon as possible.

I hope we will concentrate on the following aspects of this 
issue:

1. In 1986, the Federal U.S.Fish and Wildlife Service, 
under the direction and delegation of the Secretary of the 
Interior, developed the Federal Subsistence Resource Manage­
ment Program [regulations] in the event the State did not 
pass a new subsistence law which was in conformity with 
Title VIII of ANICLA, Under Title VIII of ANICLA the 
Federal Government could take over management of fish and 
game resources on Federal lands in Alaska if the State of 
Alaska's Subsistence Law was not in conformity with Title 
VIII. The Alaska Supreme Court invalidated our Subsistence 
Law as not being in conformity with Alaska's Constitution 
which requires that all fish and game resources be "for the 
common good". Alaska now faces the real threat of a Federal

Residence: P.O. Box 190 •  C hugiak, AK 99567 •  907-694-4958



takeover of fish and game management on two thirds of all 
lands in Alaska.

2. The Federal U.S. Fish and Wildlife Service was delegated 
as the lead agency responsible for developing and promulgat­
ing, under emergency regulatory authority, the Federal 
Subsistence Resource Management Program. If promulgated 
under the emergency regulatory authority, it would most 
likely not allow any public review or comment in Alaska.

3. If the Supreme Court stay is overturned, this federal 
regulatory program may be put into place by the Federal 
government without Alaska having a reasonable opportunity to 
participate in its application even though it seriously 
impacts our people and resources. If the stay is not 
overturned, the federal program should still be released in 
the Federal Register and public hearings held across Alaska 
to ensure that all Alaskans, including those who live, work 
of subsist on federal lands have a reasonable opportunity to 
reviev; and comment on this regulatory program, consistent 
with the Federal Administrative Procedures Act.

4. Of course, under either scenario, it would be a real 
tragedy to the people of Alaska, to lose local control or 
the management of fish and game resources in a large portion 
of Alaska, to the Federal government. I firmly believe we 
can, as Alaskans working together, solve the Subsistence 
issue, without the necessity of Federal intervention. For 
decades subsistence needs were met through normal board 
regulation of seasons, bag limits, harvest methods and 
means.

5. It is vital that this body consider requesting our 
Congressional delegation to assess the feasibility of 
changing Title VIII of ANILCA to remove the threat of 
Federal takeover of our fish and game resources, and to 
allow us to solve our Subsistence questions on our own.

6. Failing in obtaining a change in ANILCA, we should 
explore the option of litigation to remove the threat of 
Federal takeover and to preserve our State's right to solve 
its own problems. No other state in the Union operates in 
managing its fish and game resources under the legislative 
threat we now find ourselves under.

7. We should also consider informing other state legisla­
tures of the Federal threat to take over management of fish 
and game here. After all, if it can be done in our state, 
it car. done in other states, especially states with exten­
sive Federal holdings. We should also point out, that a 
Federal takeover of fish and game management here means that



citizens of other states will be paying, through their 
Federal taxes, for the expensive costs of managing fish and 
game in Alaska, whereas, so long as the State of Alaska
manages its own resources, citizens of other states do not
have to pay for that management.

I understand that Mr. Rick Davidge, whom you know, was the
Chairman of the Federal Task Force when the program was 
v/ritten. I believe he, and other members of that task 
force, should be called to meet with the Senate Resources 
Committee to discuss the Federal Program, and that all the 
appropriate Federal officials also be requested to come 
before this committee and explain their intentions, other 
persons, knowledgeable on the issue, will also wish to 
appear.

The complexity and political volatility of this issue, as 
well as its potential for divisiveness if we do not provide 
leadership, is apparent to all of us. It is time that we 
address this issue directly and in the best interest of all 
the people of Alaska.

Senator Rick Halford 
Member
Senate Resources Committee



Mary L. Bishop 

1555 Gus's Grind 

Fairbanks, AK 99709 

907-455-6151

January 24, 1990

Interior Delegation 

Alaska State Legislature 

Juneau, AK 99811

Dear Legi-s4r*rtors: _ r -s
What I was trying to say, maybe unsuccess-ful 1 y , during the 

Tuesday night teleconference is that

1. Subsistence is a source of identity tor some people. For 

many it is an ideology— a system ot values which people 

hold in varying degrees, whether they be named McDowell or 

Vaska, both litigants in the crucial lawsuit.

2. Governments should never detine— or discriminate on the 

basis ot— one's ideology or spirituality. That leads to 

violence; we see the consequences throughout the world, and 

sadly, the beginnings of it in certain parts of Alaska. At 

best, it leads to endless litigation.

3. The subsistence lifestyle and values should be recognized 

as a valid and desirable ideology. NO ONE who claims to be 

a participant of the subsistence lifestyle should be denied 

it. Could government devise a point system that would 

define whether or not I was a Christian, or Christian 

enough?

4. If a priority for wildlife harvest is given, then it should 

CLEARLY be based on something other than o n e’s personal , 

ideology. Any priority should be based upon measurableyc/eh'/;e/W e
dual_ char act eristics that wiii cieariy stand the test 

of const it ut ion aiity._

If the state feels compelled to establish a priority, give it a 

different name— don't call it a priority for subsistence use.

Don't try to define whether or not McDowell or Vaska are 

subsistence participants. The term "subsistence" has come to 

mean far more than what government has any business defining.

S i  n r o r o l  \ f

Marw Bi/shopa r y  Bi/sh



ALASKA OUTDOOR COUNCIL. INC.
| A M '• 0 W CJ!)

P.O. Box 34097 
Juneau, A k . 99803

Jan. 26, 1 9 9 0

'i ̂
The Honorable Steve Cowper 
Governor, State of Alaska 
Box A
Juneau, Ak. 99811

Dear Governor Cowper:

We feel the time has come where we must express some deep
concerns over the direction the course of events has taken
since the State's prejudicial law allowing some citizens 
access to common property resources, while barring others, was 
struck down in the McDowell case. The lack of leadership by 
our delegation in Washington is especially disheartening, 
while your statements at the Egan Forum Friday, January 19, at 
least offer some hope for those of us who have struggled all 
these long years to correct what we knew to be a grievously 
discriminatory situation.

There are a couple of factors though which have finally caused 
us to voice concern hoping some corrective action may be 
taken. To date those most closely involved with this issue 
within state government ranks have consistently held forth the 
solution to our current dilemma must be one which includes the
blessing of only one segment of Alaska's population. We feel
this is an unfortunate line of thinking and sincerely hope 
such is not the case.

Secondly, we feel this is not a Democratic nor a Republican 
issue; however, we do feel it is an issue which deserves a 
Democratic solution. In short we feel it would be entirely 
antithetical to Democratic principles if we were to 
permanently affix a discriminatory bias favoring one portion 
of Alaska's populace over another. If we are ever going to 
heal the scars which have been induced by this and other 
divisive issues, we must begin by finding solutions which 
treat citizens fairly and equally.

We are certainly not opposed to Alaskans being accorded the 
opportunity to follow a lifestyle which necessitates living 
off of wild resources; however, any regulatory or statutory 
provision which recognizes such a lifestyle as a preference 
among beneficial uses must be crafted in such a way so as to 
provide the same priority access for any citizen who chooses 
to so live, regardless of where they reside. Further, we must

I g o map  nmiB i smta a e a a i
D i m  i  BE £

Aff i l i a ted  w i th  Nat ional  Rif le Assoc ia t ion



s t r i v e  t o  a v e r t  e s c a l a t i n g  a n y  f u r t h e r  d i v i s i v e n e s s ,  r a c i a l  o r  

o t h e r w i s e ,  b y  i n s u r i n g  a l l  g r o u p s  w i l l  b e  t r e a t e d  e q u a l l y .

B e f o r e  c l o s i n g ,  w e  w o u l d  l i k e  t o  o f f e r  a c o u p l e  o f  w h a t  w e  

f e e l  t o  b e  c o n s t r u c t i v e  s u g g e s t i o n s .  O n e ,  w e  s h o u l d  m o v e  t o  

a v o i d  a n y  c h a o s  w h i c h  w i l l  l e a d  t o  p r o b l e m s  w i t h  f e d e r a l  

m a n a g e m e n t  b y  i m m e d i a t e l y  c o n v e n i n g  t h e  B o a r d s  o f  F i s h  a n d  

G a m e  to  p r o m u l g a t e  r e a s o n a b l e ' ' r e g u l a t i o n s . I t  i s  o u r  

u n d e r s t a n d i n g  S e c r e t a r y  o f  I n t e r i o r  L u j a n  f e e l s  a n y  g e s t u r e  o n  

o u r  p a r t  t o  b e g i n  t h e  l o n g  p r o c e s s  o f  r e s o l v i n g  t h i s  i s s u e  

w i l l  a s s i s t  h i m  i n  h o l d i n g  o f f  o n  p r e - e m p t i n g  s t a t e  

m a n a g e m e n t .  T h e  s e c o n d  i t e m  w h i c h  w e  f e e l  m u s t  b e  

a c c o m p l i s h e d  w o u l d  b e  t h e  a m e n d m e n t  o f  A N I L C A  e i t h e r  

l e g i s l a t i v e l y  o r  t h r o u g h  a s u i t  f i l e d  b y  t h e  S t a t e .

T h a n k  y o u  f o r  t a k i n g  t h e  t i m e  t o  c o n t e m p l a t e  t h e s e  s a l i e n t  

p o i n t s .  A s  o u r  G o v e r n o r ,  w e  l o o k  t o  y o u  f o r  l e a d e r s h i p  i n  

r e s o l o v i n g  t h i s  i s s u e  a n d  h o p e  a l l  g r o u p s  w i t h  a v e s t e d  

i n t e r e s t  w i l l  b e  b r o u g h t  i n t o  t h e  p r o c e s s .  W e  f u r t h e r  l o o k  t o  

y o u  i n  u p h o l d i n g  t h e  p u b l i c  t r u s t  w h i c h  s h o u l d  b e  c e n t r a l  t o  

a n y  l o n g s t a n d i n g  a n d  m e a n i n g f u l  s o l u t i o n  t o  t h i s  o n g o i n g  

c o n t r o v e r s y .

S i n c e r e l y  Y o u r s ,

E d  G r a s s e r ,  D i r e c t o r  

L e g i s l a t i v e  A f f a i r s

c c :  T i m  K e l l y ,  P r e s . ,  A l a s k a  S t a t e  S e n a t e

S a m  C o t t e n ,  S p e a k e r ,  A l a s k a  H o u s e  o f  R e p .

S e n .  B e t t y e  F a h r e n k a m p ,  C h a i r  S e n a t e  R e s o u r c e s ^  

R e p .  C u r t  M e n a r d ,  C o - c h a i r  H o u s e  R e s o u r c e s  

R e p .  C l i f f  D a v i d s o n ,  C o - c h a i r  H o u s e  R e s o u r c e s  

D o n  C o l l i n g s w o r t h ,  C o m m i s s i o n e r  A D F & G



□p  natives, inc.
411 W. 4th Avenue, Suite An^ ,<y ^ f '  A,as^a 99501 • Phone (907) 274-3611

February 6, 1990

Distinguished Members of the 
Alaska State Legislature 
Juneau, Alaska

Dear State Legislator:

I am pleased to convey to you the enclosed document 
which represents the Alaska Federation of Natives' official 
Position Statement on Subsistence.

The Federation's position statement is the result of 
lengthy analysis and evaluation by the Native community of 
options available in response to the December, 1989 Alaska 
Supreme Court decision in McDowell v State of Alaska.

The AFN Board of Directors, representing statewide 
Native corporations, non-profit associations and villages 
approved and adopted the position statement at its February 
1, 1990 meeting.

AFN's preferred solution to the current legal situation 
is a constitutional amendment. AFN is committed to working 
with Governor Cowper and the leadership of the Alaska 
Legislature to see if there is both acceptable language and 
support to go forward with this approach. AFN is convinced 
that if a constitutional proposal is advanced by the 
Governor and the Legislature and eventually can be voted 
upon by Alaskans it will pass with overwhelming support.

Please feel free to contact me if you need 
clarification on our position statement. AFN looks forward 
to working with you as your deliberations continue. Thank 
you.

Sincerely,

Julie Kitka 
President

Integrity • Pride in Heritage • Progress



s u s s K a  P E D E R a t o n  
□p  natives, inc.

411 W. 4th Avenue. Suite 301 • Anchorage. Alaska 99501 • Phone (907) 274-3611 
POSITION STATEMENT ON SUBSISTENCE

As they have for generations, Alaska Natives continue to 
depend upon hunting and fishing and gathering to obtain food 
to feed their families.

Hunting, fishing and other subsistence activities remain 
the linchpin of traditional Alaska Native culture and Alaska 
Native spiritual values.

For almost a century the United States Congress has 
consistently recognized the necessity to protect Alaska Native 
subsistence activities, the most recent expression of this 
important national policy being Title VIII of the ANILCA of 
1980, which establishes hunting and fishing for subsistence 
uses by Alaska Natives and other residents of rural villages as the 
priority use of Alaska fish stocks and game populations.

For more than a decade, successive Alaska legislatures 
and administrations have enacted and administered legislation 
intended to implement Congress's subsistence policy.

In December 1909, in McDowell v State the Alaska Supreme 
Court held that the legislature's attempt to implement 
Congress's subsistence policy violated Article VIII of the 
Alaska Constitution.

The McDowell v State decision threatens the State's 
ability to continue to regulate the taking of fish and game on 
all lands and within all waters in Alaska.

Any solution to this situation must be consistent with 
the Congressional policy that Alaska Natives and other rural 
subsistence hunting and fishing activities are the priority 
use of Alaska's fish stocks and game populations.

We believe that if.Alaskans are going to solve this 
problem:

(a) an amendment to the Alaska Constitution to enable 
the legislature to enact and the administration to 
implement a rural subsistence priority which 
protects customary and traditional use of fish and 
game by Alaska Natives and other rural residents is 
the preferred solution; and

(b) AFN is committed to working with the Governor and 
Legislative leadership in considering other 
solutions which meet AFN's policy goals.

Approved and adopted by the Board of Directors, February 1, 1990.



T H E  S E C R E T A R Y  O F  T H E  I N T E R I O R  

W A S H I N G T O N

January 30, 1990

Honorable Steve Cowper 
Governor of Alaska 
Juneau, Alaska 99811

Dear Governor Cowper:

The Alaska Supreme Court decision in McDowell v: State of 
Alaska is a matter of concern to both of'us. I want to 
reiterate my desire to have a constructive dialogue with tho 
State of Alaska on this most important issue. Despite the 
Court decision, I believe that the state remains in a position 
to determine its own destiny in this matter.

I remain committed to the principle of state management of fish 
and wildlife resources. I hope that the state will be able to 
devise a solution to the issues raised in the McDowell decision 
before July 1, 1990, and thus continue to administer the 
subsistence program consistent with Title VIII of ANILCA. I 
have instructed senior program officials and the Solicitor to 
work directly and closely with you, your Washington office and 
your Commissioners to provide whatever assistance we can.

Please do not hesitate to contact me if I can be of assistance.

Sincerely

cc:
J u l i e  K i t k a , P r e s i d e n t
Alaska Federation of Natives-, Inc.
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COMING SOON: AFN will publish 
a special newsletter on sub­
sistence, covering the recent 
Court decision and how it affects 
subsistence users, & options for 
dealing with the current situation.

Alaska Supreme Court rules State 
subsistence law "unconstitutional"

Stay of decision granted until July 1,1990



Julie Kitka

This is our first newsletter for 1990 and my 
first report to you as President of AFN.

Let me begin by thanking the AFN Board of 
Directors and members organizations for allowing 
me the opportunity to work on your behalf. I 
pledge to do my very best and to work hard on 
issues fo concern to Alaska Natives across the 
state. With your help, we can make great strides 
in resolving the difficult problems which continue 
to impact us.

Priorities for this year are very clear. 
Foremost is the protection of subsistence rights. 
As you will read on page 3, the Alaska Supreme 
Court issued its decision in McDowell v. State on 
December 22,1989, ruling that the rural preference 
in state subsistence law is unconstitutional.

Unless the State of Alaska comes back into compliance with the 
federal subsistence law, the federal government is mandated to take over 
management of fish and game on public lands. The short- and long-range 
impacts of the McDowell decision will require serious consideration by 
all Native leaders.

In light of this grave situation, we recently met with Interior 
Secretary Manuel Lujan. We inquired about his plans to meet his federal 
fish and game management responsibilities, if the state should fail to 
comply with federal law. Secretary Lujan assured us he will respond to 
our inquiry this week and will be travelling to the state soon. We will 
continue to work with both the state and federal governments to review 
the options available to resolve the current legal situation.

Other priorities for the year include urgent health, social, economic 
and education concerns of Alaska Natives. Over the past year, AFN has 
had some success in raising the visibility of these continuing problems. 
However, more work must be done to enable Alaska Native people to 
take responsibility for their own lives.

Public officials must be urged to respond to this social crisis, which 
is expressed statistically in unacceptable high suicide, homicide and 
accidental death rates among Alaska Natives. No one can rest until all 
that can be done is being done.

Now that the Congress is back in session, we are happy to report, 
that federal legislation creating the Joint Federal-State Commission on 
Policies and Programs Affecting Alaska Natives is very close to passage. 
With final adoption of the commission bill, Alaska Natives will have a 
new opportunity to address comprehensively those issues which are of 
greatest importance to us.

This year is going to be a busy one. In our next newsletter, we will 
outline in detail the legislative priorities AFN and its member organizations 
are working on - and ways you can help. AFN appreciates your continuing 
input and support.
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A laska Supreme C ourt grantsSUBSISTENCE UPDATE: stay, State subsistence law
________________________________________  remains in effect until Ju ly 1.

The Alaska Supreme Court, acting on a and commercial interests on all public lands. The
suit filed in 1983 by a group of Alaskans challenging priority was ensured by requiring that the State of
the subsistence priority in the State’s subsistence Alaska give up management authority of public
law, ruled December 22, 1989, that giving one lands to Ihe Federal government if State 
group of users priority over another is direct subsistence law did not contain a priority for 
conflict with the constitution of the State of Alaska. subsistence uses.
As a result, the State’s subsistence law has been 1982: The State Boards of Fisheries and
invalidated and, under the provisions of Federal Game, in order to comply with the requiements 

» law, the State must now forfeit management of ANILCA Title VIII, adopted a regulation 
authority of fish and wildlife on public lands. defining “customary and traditional uses” as mainly 

Following the December 22nd decision, rural uses, thus allowing the State to manage fish
the Alaska Department of Fish and Game closed and wildlife on all lands. Following this regulation,
three winter subsistence hunts in the Nelchina, a statewide effort was launched by sport and 
Fortymile and Dot Lake game management units, commercial interests to repeal the subsistence 
citing the need to prevent overharvest of caribou priority. The initiative gained enough support to 
and moose by urban residents now allowed to be placed on the ballot, but failed at the polls by 
participate in subsistence hunts. AFN strongly a wide margin.
protested these closures and urged the Governor 1983: After losing the subsistence repeal
to overturn his Department’s decision. initiative in 1982, Sam McDowell and Dale

At the State’s request, Chief Justice Warren Bondurant filed a lawsuit in State Superior Court 
Matthews issued a stay of the Courts decision challenging the constitutionality of the State 
untilJulyl, 1990, in order to provide limited time subsistence priority. The suit was entitled 
for the devleopment of an orderly process of McDowell v. State and is the case decided 
implementing the decision. With tne stay in unfavorably on December 22, 1989. 
place, the winter hunts will proceed as scheduled, 1985: The Alaska Supreme Court ruled in
while the State and Federal governments have a another case, called the Madison decision, that 
six-month period to work toward a solution to the State regulations limiting subsistence use to rural 
conflict. residents are not consistent with the State’s 1978

Over the past two decades, there have subsistence law. In response, the Department of 
been repeated challenges to subsistence use of the Interior notified the State the Madison decision 
fish and wildlife. Perhaps the best way to examine put State law out of compliance with ANILCA 
how this latest development will affect subsistence and threatened to takeover management of fish 
users in rural Alaska - mainly Alaska Natives - is and wildlife on public lands, 
through a brief history of State and Federal 1986: To avoid a Federal takeover, the
subsistence law. Alaska Legislature enacted a new law limiting

□ subsistence to rural residents. The McDowell
suit was then amended in state superior court to 

• challenge the new subsistence law. Also in 1986, 
1978: The State of Alaska passed a law the Kenaitze Indian Tribe filed suit against the 

that required subsistence uses be allowed, once State in Federal court challenging the classification 
“sustained yield” had been ensured, allowing for of the Kenai Peninsula as urban, 
a subsistence priority when necessary. This law 1987: A Federal court in Anchorage ruled
defined subsistence uses as those “customary and against the Kenaitzes, citing the State subsistence 
traditional” - mainly the use of fish and wildlife law’s definition of rural as consistent with ANILCA 
for food and cultural purposes. Also in 1987, State superior court ruled against

1980: President Jimmy Carter signed the the McDowell case, ruling that the 1986 State 
Alaska National Interest Lands Conservation Act subsistence law was consititional.
(ANILCA) into law. Under Title Vffl of ANILCA,
subsistence uses were given priority over sport  ̂ g
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Joint Commission receive support from State 
legislature, moves forward in Congress:

After a stall prior to the 
Congressional Christmas recess, 
federal legislation to create the Joint 
Federal-State Commission on Policies 
and Programs Affecting Alaska Natives 
is expected to be passed into law very 
soon.

The Joint Commission will be 
funded by a combination of Federal,
State and private monies over an 
eighteen month period Its membership 
will include Alaska Natives and State 
and Federal representatives, with both 
President George Bush and Governor 
S teve Cowper making the 
appointments. Federal funding for 
the Commission was included in the 
FY1990 Senate Appropriations Bill 
by Senator Ted Stevens.

On the State side, Governor 
Steve Cowper has included the State’s 
portion of the funding in his FY1990 
budget bill submitted to the Alaska 
State Legislature.

AFN is greatly encouraged by 
the continued strong support for this 
legislation from Governor Steve 
Cowper, Senator Ted Stevens, Senator 
Frank Murkowski, Senator Daniel 
Inouye, S ena to r John  McCain,
Congressman Morris Udall and others.

The recent passage of SJR 46 
by the Alaska State Legislature, 
supporting the establishment of a Joint 
Commission, is appreciated by AFN 
and is another indication that public 
policy makers recognize the serious 
crisis affec ting  A laska N ative 
individuals and families.

AFN will continue to press for 
early Congressional enactment of this 
legislation.

SENATE JOINT RESOLUTION NO.46
IN THE LEGISLATURE OF THE

STATE OF ALASKA
Supportingthe establishment 
o f a Joint Commission on the Status o f Alas/ca Natives by Congress.

BE IT RESOLVED BY THE LEGIS-LATURE OF THE 
STATE OF ALASKA:

WHEREAS Alaska Natives were the first residents 
of the state and today represent a significant percentage of 
the- residents of the state, particularly residents who live in 
rural villages; and

WHEREAS since 1867 Alaska Natives have had a 
special relationship with the federal government and since 
1559 have had an important relationship with the state; and 

WHEREAS in 1971 the state participated in the 
settlement of Native land claims and since that time has 
worked closely with the federal government and Native 
organizations to develop and implement federal and state 
policies intended to improve the health, social, and economic 
status of Alaska Native's; and

WHEREAS several recently published articles and 
reports have documented a growing social and economic 
crisis in the lives of many Alaska Natives, particularly Alaska 
Natives who live in rural villages, and presented disturbing 
statistics that attest to growing health and social problems, 
lack of economic opportunity, and widespread educational 
failure in the Native community, and

WHEREAS since 1969, when the Federal Field 
Committee for Development Planning issued its report 
“Alaska Natives and Land,” there has been no comprehensive 
review of federal and state policies and programs that affect 
Alaska Natives, their implementation, or theextent to which 
they have improved the health, social, and economic status 
of Alaska Natives; and ”

WHEREAS .Alaska Natives have expressed to the 
Congress and the state a critical need to review the current 
status of Alaska Natives and to forge a renewed partnership 
among the federal and state governments and Alaska Natives, 
with the goal of providing new opportunities, making 
governmental programs more effective, and building a healthy, 
productive, and self-reliant rural Alaska; and

WHEREAS, in response to this expressed need, 
the United States Congress is considering the establishment

cont. on page 5
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BLUE RIBBON COMMISSION UPDATE
Since our last report, work on the Alaska 

Native Blue Ribbon Commission’s media campaign 
has begun in earnest. We have received funding 
from several corporations for production ana 
placement of three television Public Service 
Announcements which we will begin airing in late 
February. The ads will use Alaska Natives and 
Commission members to promote the idea that sober behavior is healthy behavior.

Also planned for February are several 
appearances by Commission members. First,
Commission member Doug Modig will address 
the Alaska Native Health Board’s Health Fair, 
scheduled for February 6,7 and 8 in Anchorage, on X A
how the Commission plans to support the efforts of 
existing individuals and organizations working to 
make their communities drug- and alcohol-free.
On February 13, Commission Co-chair John 
Schaeffer will speak to Doyon’s Health Care 
Provider workshop in Fairbanks. Also planned for the upcoming month is

the initial production of our How To” Packet. 
This information packet will include an 
“alternative activities kit” - such as how to 
participate in the ARCO Jesse Owens Games, 
examples of what other communities are doing, 
how to organize a Talking Circle group, etc. - as 
well as a directory of what resources and services 
are available throughout the state. We plan to 
bring the “How To Packet to the Alaska Native 
Health Board’s Health Fair, to hear Health 
Care Providers’ input on what information they 
feel would be most useful to them.

Finally, at our last meeting, the 
Commission established a Planning Committee 
which will meet the first week of Februaiy to 
develop our “1990 Plan”. Among other things, 
we will develop a year-long calendar of events 
for Commission members or representatives to 
participate in, and establish a speakers’ bureau 
of individuals who can address conferences and 
meetings throughout the state. If you have 
information on upcoming events, or conferences 
planned in your region later in the year, please 
contact the AFN offices.

The Blue Ribbon Commission’s main 
goal is to support efforts of existing groups and 
organizations, and to call attention to tne positive 
efforts and successes throughout the state. But 
to do this, we need your input and help. Our 
mission is to make the vision of an alcohol- and 
drug-free Alaska a reality - working together it 
is possible.
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SJR 46 cont.

of a Joint Commission on the Status of Alaska Natives, 
the membership of which will include federal and 
stato officials and Alaska Natives; and

WHEREAS the purpose of the commission 
will be to conduct a comprehensive review of fedei 1 
and state policies affecting Alaska Natives, the 
implementation of those policies, and the current 
health, social, and economic status of Alaska Natives;

BE IT RESOLVED that the Alaska State 
Legislature strongly supports the establishment of 
the Joint Commission on the Status of Alaska Natives 
by the Congress and commits the State of Alaska to 
actively participate on the commission and in its 
work.

COPIES of this resolution shall be sent to 
the Honorable Dan Quayle, Vice-President of the 
United States and President of the U.S. Senate; the ■ 
Honorable Tom Foley, Speaker of the U.S. House of 
Representatives; Honorable Morris Udall, Chair, 
House Interior and Insular Affairs Committee; the 
Honorable J. Bennett Johnston, Chair, Senate Energy 
and Natural Resources Committee; the Honorable 
Daniel Inouye, Chair, Senate Select Committee on 
Indian Affairs; and to the Honorable Ted Stevens 
and the Honorable Frank Murkowski, U.S. Senators, ■ 
and theHonorable Don Young, U.S. Representative, 
members of the Alaska delegation in Congress.^

>■



HEADSTART celebrates its 25th anniversary!
HSL>3 JMU

This year marks the silver 
anniversary of the Headstart program 
nationwide and will be celebrated on 
the local, statewide and national levels 
beginning in March. While generally 
thought of as simply affordable 
childcare for low-income families,
Headst art services cover a broad range 
of early childhood development and 
education, medical and dental health 
care and screening programs, as well 
as providing nutritious breakfasts and 
hot lunches to all their students. l j&re 
are some interesting facts about what 
your local Headstart program provides, 
and some information on the program 
nationwide.SOME NUMBERS. For the 
school year 1989-90, in Alaska 1,820 
children and families in 59 communities 
will receive Headstart services.
Enrollment figures nationwide for 1989 
were projected at more than 452,000, 
with handicapped children (mental 
retardation, health impairments, visual 
handicaps, hearing impairments, 
em otional d isturbance, learn ing  
disabilities, and speech and language 
impairments) accounting for 13.3
percent of enrollment. For this school year, DOLLAR FIGURES. In Alaska, Headstart
Headstart programs in Alaska provided 329 funding for 1989-90 combined federal, state and 
permanent jobs and over 100 temporary positions, local dollars to total $7,742,887 or an average cost 
Of these employees, 157 in Alaska are bi-lingual. per child of $4,560. Community and parent in-HEADSTART SERVICES. Headstart’s kind or volunteer contributions were estimated 
services focus on keeping the whole child healthy, to total more than $1,494,033 in FY1988. 
and thus provide many educational and Headstart’s budget for FY 1989 nationwide was 
developmental services to the children and families funded at $1,235,000,000, while the number of 
they serve. These include: “ Working with low- programs across the country grew to over 1,200! 
income parents to increase their knowledge about And although these figures sound astromically 
child developm ent and p aren ting  skills, high, Headstart directors estimate that the 
“ Providing opportunities for low-income parents program’s budget - were it fully funded - would 
to develop leadership qualities and employability total as much as $5 billion! 
skills. “ Linking low-income families with other So if you’re a Headstart parent, the next
resources and agencies available in the area, time you drop your child off in the morning or the 
* ’’Working with children from low-income families Headstart bus stops at your house, take a minute 
to better prepare them for school, both to thank the driver or teacher aide. The services 
academically and socially. “ Providing health they provide not oniy benefit our children, but by 
serv ices for ch ildren (medical/dental), helping parents learn how to improve their child’s 
‘ ’’Providing nutritional snacks and hot lunches ability to learn in school and the community, we 
for children. “ Providing on-the-job training for all benefit. Headstart teachers and helpers are 
locally-hired staff. working hard to ensure that our greatest resource

is well-prepared for the job ahead of them - our 
future.
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Choices for Healthy Communities' 
February 6, 7 and 8 in Anchorage

The Alaska Native Meahh Hoard (ANI IB) is planning 
a statewide health conference in'Anchorage, February 6, 7 
and 8, at the Captain Cook Hotel. The conference theme, 
“CHOICES FOR HEALTHY COMMUNITIES IN THE 
I990S", will focus on giving participants ideas and resource 
for developing their own health care programs at the village 
level.

In addition to several respected speakers who 
represent both American Indian tribes and Alaska Natives, 
the conference v/ill also feature workshops, presentations 
and discussion on such topics as Intervention Strategies for 
Families, Careers in Health for Alaska Natives, Youth 
Alcohol Abuse, and Community Development Case Studies. 
The primary purpose of the conference is to provide a forum 
for village residents and health providers to share practical 
information on how to meet the unique health needs of 
Alaska Natives.

Also planned for ihe conference is a “Program 
Fair” which will feature unique, working e.vunplcs fo successful 
programs, with village providers on hand to explain how to 
design and implement similar programs. In addition, a 
resource booklet lias been prepared for distribution during 
the conference, which describes some of the numyprograms 
and events organized in communities around the state to 
promote and celebrate healthy living.

Other activities planned for the week will include a 
Native Potlurk, being sponsored by die Village of Anchorage, 
and an Awards Banquet to honor Community Health

Representatives and other village providers. The Native 
Potluck will take place Monday night, February 5 at 7:00PM, 
at the Fairview Recreation Center, and the Awards Banquet 
will be held Wednesday, February 7 , at the Captain Cook 
Hotel. A question and answer period with the Republican, 
Democratic and Independent ctndidates for Alaska’s Governor 
scat has been scheduled for Tuesday afternoon, February 6, 
from 2:30 to 5:00PM at the Captain Cook Hotel. For more 
information on these and related events, contact the Alaska 
Native Health Board at 337-0028, or your local health care 
provider.

Task  Force on Guiding & 
Game proposes resource-based 
management system:

The Legislative Task Force on Guiding and 
Game is working to develop of a new resource-based 
management system thai will be used in allocating 
access to big game hunting opportunities among guide/ 
outfitters.

Two related tasks are being carried out: first, 
the Task Force is currently drafting legislation for 
introduction to the Alaska Legislature in January. The 
draft legislation will represent a first effort at designing 
a game management area allocation program for 
managing guide/out fitters. An important aspect of the 
new program will be the integration of wildlife resource 
management concerns into the process of creating specific 
resource areas (game management units and subunits) 
for guide/outfitters.

The second task involves the development of 
resource area maps that will be the basis for the new

management system. The Alaska Department of Fish 
and Game (ADF&G) is the lead agency in developing the 
resource area maps. ADF&G is seeking input to the 
process from users and landowners.

The new system is being developed as a result of 
a recent Alaska Supreme Court decision which struck 
down the State’s previously-used “exclusive guide area” 
system. The Court ruled that an exclusive guide area 
system excluded new applicants and was therefore 
unconstitutional. To remedy the situation, the State 
Legislature created the Legislative Task Force on Guiding 
and Game, and gave it the charge of developing a new 
system.

Requests for information on the draft legislation 
should be directed to Senator Jan Faiks, Chairman, 
Legislative Task Force on Guiding and Game, P.O. Box V, 
Juneau, AK 99811.

For information on the resource mapping project, 
contact Marianne See, Division of Wildlife Conservation, 
ADF&G, 333 Raspberry Road, Anchorage, AK 99518- 
1599. The resource area mapping project is scheduled for 
completion in two years.
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SUBSISTENCE:

1988: The Kenaitze decision was reversed 
in the ninth U.S. circuit court of appeals in San 
Francisco, which ruled that the State definition 
o f “rural” was not consistent with ANILCA. 
However, the U.S. Supreme Court denied the 
review. As a result of an appeal, in summer, 
1989, the Kenaitze Tribe ana the S tate agree to t 
implement a one-year educational fishery which 
allowed the Kenaitzes to set subsistence nets at 
the mouth of the Kenai Fiver for limited periods 
of time with a lim ited harvest of salmon. Prior 
to this agreement, the State sought to amend 
ANILCA and change its definition of “rural” to 
match the S tate’s. The effort failed in the face 
o f opposition from the Native community.

Rg.csmhsr_.1989: Finally, the Alaska 
Supreme Court issued its ruling in the McDowell 
case, effectively invalidating State subsistence

law and making a Federal takeover of 
management of fish and wildlife a reality. A t 
this point, unless either State subsistence law is 
changed, the State constitution is amended, or 
ANILCA is changed, fish and wildlife in Alaska 
will be managed under a dual system: resources 
on public lands by the Federal government, and 
State ahd private lands by the State of Alaska.

□
As this brief history demonstrates, 

subsistence uses have been challenged repeatedly 
in the past two decades. We have been successful 
in our efforts to protect our subsistence lifestyle 
and what it means to our cultures and identities 
as a people. We are confident that - working 
together - we will be successful in this effort as 
well.

AFN BOARD OF DIRECTORS
Ralph Eluska, Chairman

Region Regional Corporation Regional Non-profit Village Representative

Ahtna/Coppcr Center Roy Ewan Ken Johns Marlene Johnson
Aleut/AFIA John Larson Dimitri Philemouof Sherry Spray-Ruberg
Arctic Slope/ICAS Oliver Leavitt George Edwardson Ronald Brower, Sr.
Bering Straits/Kawerak Henry Ivanoff Mary Miller John Jemcwouk
Bristol Bay/BBNA Trefon Andasan William Johnson Thomas Tilden
Calista Johnny Hawk Moses Paukan, Sr.
Chugach/NPR Edgar Blatchford DerentyTabios Henry Makarka
Cook Inlet/CITC Roy Huhndorf Esther Combs Gary Oskolkoff
Doyon Morris Thompson Vicki dayman
Koniag/KANA Frank Pagano Gordon Pullar Ralph Eluska
NANA/Maniilaq Luke Sampson Marie Greene Don Sheldon
Sealaska/T&H Albert Kookesh Bertha Cavanaugh Jean Gamble Hogue
13th Corporation Kurt Engclstad

To contact AFN:
Telephone Number: FAX Number: 
(907)274-3611 (907)276-7989

Office Hours:
8am - noon, 1pm 
Monday - Friday

- 4:30pm

Alaska Federation of Natives 
411W. 4th Avenue, Suite 301 
Anchorage, AK 99501
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S t a t e  o f  A l a s k a  

C I T I Z E N S '  A D V I S O R Y  C O M M I S S I O N  O N  F E D E R A L  A R E A S  

2 5 0  C u s h m a n  S t r e e t ,  S u i t e  4 H  

F a i r b a n k s ,  A l a s k a  9 9 7 0 1  

( 9 0 7 )  4 5 6 - 2 0 1 2

In S e p t e m b e r ,  1 9 8 5  t h e  U . S .  D e p a r t m e n t  o f  tlie I n t e r i o r  n o t i f i e d  tlie 

S t a t e  o f  A l a s k a  t h a t  it w a s  n o  l o n g e r  i n  f u l l  c o m p l i a n c e  w i t h  t h e  

r e q u i r e m e n t s  o f  T i t l e  V I I I  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  

C o n s e r v a t i o n  A c t  ( A N I L C A ) .  T h i s  d e t e r m i n a t i o n  o f  n o n - c o m p l i a n c e  

w a s  b a s e d  o n  t h e  i n t e r p r e t a t i o n  g i v e n  b y  t h e  A l a s k a  S u p r e m e  C o u r t  

t o  t h e  A l a s k a  s u b s i s t e n c e  s t a t u t e  i n  t h e  M a d i s o n  v. A l a s k a  D e p a r t ­

m e n t  o f  F i s h _ a n d _ G a m e , 6 9 6  P. 2 d  1 6 8  ( A l a s k a  19*85). I n  T h e  s a m e  

n o t i T T c a T T o n , t h e  S t a t e  w a s  i n f o r m e d  t h a t  t h e  D e p a r t m e n t  o f  t h e  

I n t e r i o r  w o u l d  b e  f o r c e d  t o  t a k e  o v e r  a d m i n i s t r a t i o n  o f  s u b s i s t e n c e  

u s e  o n  p u b l i c  l a n d s  ( f e d e r a l  l a n d s )  i f  t h e  S t a t e  p r o g r a m  w a s  n o t  

b r o u g h t  b a c k  i n t o  c o m p l i a n c e  w i t h  A N I L C A  b y  J u n e  1, 1 9 8 6 .  P a s s a g e  

o f  t h e  S t a t e ' s  1 9 8 6  s u b s i s t e n c e  s t a t u t e  p r e v e n t e d  a f e d e r a l  t a k e ­

o v e r  at t h a t  t i m e .

I n  p r e p a r a t i o n  f o r  a s s u m i n g *  a d m i n i s t r a t i o n  o f  s u b s i s t e n c e  u s e s ,  t h e  

f e d e r a l  g o v e r n m e n t  c r e a t e d  t h e  F e d e r a l  S u b s i s t e n c e  R e s o u r c e  M a n a g e ­

m e n t  B o r - r d  c o n s i s t i n g  o f  o f f i c i a l s  f r o m  t h e  B u r e a u  o f  L a n d  M a n a g e ­

m e n t ,  N a t i o n a l  P a r k  S e r v i c e ,  B u r e a u  o f  I n d i a n  A f f a i r s ,  F o r e s t  

S e r v i c e  a n d  TJ.S. F i s h  a n d  W i l d l i f e  S e r v i c e ,  T h e s e  f e d e r a l  a g e n c i e s  

a l s o  d r a f t e d  r e g u l a t i o n s  d e f i n i n g  t h e  o p e r a t i o n  o f  t h e  F e d e r a l  

S u b s i s t e n c e  R e s o u r c e  M a n a g e m e n t  P r o g r a m  t o  m a n a g e  s u b s i s t e n c e  

a c t i v i t i e s  w i t h i n  A l a s k a .  T h e s e  r e g u l a t i o n s  w e r e  n e v e r  r e l e a s e d  

f o r  p u b l i c  r e v i e w  a n d  w e r e  s h e l v e d  w h e n  t h e  S t a t e  s u b s i s t e n c e  

s t a t u t e  w a s  D a s s e d ,

It is m y  tih de r  s t a n d i n g  t h a t  t h e s e  s a m e  f e d e r a l  a g e n c i e s  a r e  n o w  

t a k i n g  ^ b ^ f h e r  l o o k  at t h i s  p r o g r a m  b e c a u s e  o f  t h e  r e c e n t  A l a s k a  

S u p r e m e  (jiJUrt d e c i s i o n  i n  t h e  M c D o w e ^  y ^  Sta j t e  o f  A J [ & a k a  c a s e ,  

w h i c h  o v e r t u r n e d  t h e  c u r r e n t  S T a t e  s u b s i s t e n c e  s t a t u t e ?  It 

a p p e a r s ,  t h a t  i f  t h e  f e d e r a l  g o v e r n m e n t  a s s u m e s  m a n a g e m e n t  ol 

s u b s i s t e n c e  a c t i v i t i e s  o n  f e d e r a l  l a n d s ,  t h i s  o r  a s i m i l a r  p r o g r a m  

w o u l d  b e  u t i l i z e d .  It w o u l d  b e  b e n e f i c i a l  f o r  o u r  l e g i s l a t o r s  to 

b e  a w a r e  o f  t h i s  p r o p o s a l  a n d  t o  u n d e r s t a n d  s o m e  o f  i t s  r a m i f i c a -  

t i o n s .

rn • ,y/d/JCn drTrrfSO A S -  S **/.
F A X  T R A N S M I T T A L  M E M O

T O :

F R O M :

N a n c y  P e t e r s o n

D A T E :  J a n u a r y  3 0 ,  1 9 9 0 Po&t-lt -b'AM ta/ ftfirm  76?:

R E : F e d e r a l  S u b s i s t e n c e  R e s o u r c e  M a n a g e m e n t  P r o g r a m



F e d e r a l  S u b s i s t e n c e  R e s o u r c e  M a n a g e m e n t  P r o g r a m
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T h e  p u r p o s e  o f  t h i s  m e m o  is t o  b r i e f l y  o u t l i n e  s o m e  o f  t h e  k e y  

p o i n t s  o f  t h e  d r a f t  p r o p o s a l  a n d  t o  g i v e  y o u  s o m e  i d e a  a b o u t  h o w  

t h e  f e d e r a l  a g e n c y  w o u l d  m a n a g e  s u b s i s t e n c e  a c t i v i t i e s  u n d e r  a 

f e d e r a l  p r o g r a m .  I h a v e  a l s o  a t t a c h e d  s o m e  a d d i t i o n a l  m a t e r i a l  

w h i c h  s h o u l d  h e l p  c l a r i f y  a n u m b e r  o f  t h e  p o i n t s  i n  t h e  d r a f t  

p r o p o s a l .  Y o u  a l s o  h a v e  R i c  D a v i d g e ' s  l e t t e r  t o  W a l t e r  S t i e g l i t z  

w h i c h  d i s c u s s e s  < j v e l o p m e n t  o f  t h e  p r o g r a m .

S u b p  a r _ ^ _ A -_ G e ne r a _ l_ _  P r o v e s  i o n s

§30.1 t h r o u g h  §3 0 . 3 -  T h e s e  s e c t i o n s  o u t l i n e  t h e  F e d e r a l  g o v e r n m e n t s  

a u t h o r i t y  t o  m a n a g e  s u b s i s t e n c e  u n d e r  T i t l e  V I I I  o f  A N I L C A .  T h e  

l a n g u a g e  is d e r i v e d  d i r e c t l y  f r o m  T i t l e  V I I I .

§3 0 , 4 -  D e f i n i t i o n s ,  T h e  d e f i n i t i o n  o f  " r u r a l  A l a s k a  r e s i d e n t s "  i n  

5 3 0 . 4 ( a ) ( 1 )  i s  e s s e n t i a l l y  t h e  s a m e  d e f i n i t i o n  c o n t a i n e d  i n  t h e  

1 9 8 6  s t a t e  s u b s i s t e n c e  s t a t u t e .  A s  y o u  k n o w ,  t h e  c o u r t s  r u l e d  i n  

t h e  K e n a i t z e  d e c i s i o n  t h a t  t h i s  d e f i n i t i o n  w a s  i n c o n s i s t e n t  w i t h  

t h e  d e f i n i t i o n  o f  " r u r a l "  a s  u s e d  i n  A N I L C A ,  T i t l e  V I I I .  It w o u l d  

a p p e a r  t h a t  t h i s  d e f i n i t i o n  w o u l d  r e q u i r e  r e v i s i o n  i f  t h e  f e d e r a l  

p r o g r a m  is  i m p l e m e n t e d .  ( S e e  a t t a c h m e n t  # 1  f o r  a n  e x p l a n a t i o n  o f  

t h e  p r o c e s s  u s e d  f o r  i d e n t i f i c a t i o n  o f  r u r a l  A l a s k a n  r e s i d e n t s )

B o t h  A N I L C A  a n d  i t s  l e g i s l a t i v e  h i s t o r y  p r o v i d e  l i t t l e  u s e f u l  

g u i d a n c e  o n  t h e  d e f i n i t i o n  o f  " r u r a l " .  I n  f a c t ,  t h e  l e g i s l a t i v e  

h i s t o r y  g e n e r a l l y  o n l y  m e n t i o n s  a n u m b e r  o f  c o m m u n i t i e s  t h a t  

C o n g r e s s  c o n s i d e r e d  t o  b e  n o n - r u r a l  a n d  s e v e r a l  t h a t  t h e y  b e l i e v e d  

m a y  b e  c o n s i d e r e d  r u r a l .  D a v i d g e  e x p l a i n s  t h i s  m o r e  f u l l y  i n  h i s  

l e t t e r  to S t i e g l i t z .

I n  d e t e r m i n i n g  w h e t h e r  o r  n o t  s u b s i s t e n c e  u s e s  o f  a c orrunun i t y  o r  

a r e a  a r e  " c u s t o m a r y  a n d  t r a d i t i o n a l " ,  t h e  f e d e r a l  p r o g r a m  w o u l d  

u t i l i z e  t h e  s a m e  e i g h t  c r i t e r i a  d e v e l o p e d  b y  t h e  S t a t e  B o a r d s  o f  

F i s h e r i e s  a n d  G a m e .  ( S e e  a t t a c h m e n t  # 2 ,  u n d e r  A ( 2 )  f o r  a d d i t i o n a l  

i n f o r m a t  i o n )

A n o t h e r  i m p o r t a n t  p o i n t  t o  b e  c o n s i d e r e d  ( s e e :  5 3 0 . 4 ( b ) ( 2 ) )  i s  t h e  

a p p l i c a t i o n  o f  t h i s  p r o g r a m  t o  t h o s e  l a n d s ,  n o t  f e d e r a l l y  o w n e d ,  

b u t  w i t h i n  t h e  e x t e r i o r  b o u n d a r i e s  o f  a c o n s e r v a t i o n  s y s t e m  u n i t  

( n a t i o n a l  p a r k s ,  m o n u m e n t s ,  p r e s e r v e s ,  n a t i o n a l  w i l d l i f e  r e f u g e s ,  

F o r e s t  S e r v i c e  w i l d e r n e s s  a r e a s ,  w i l d  & s c e n i c  r i v e r  c o r r i d o r s ,  

n a t i o n a l  c o n s e r v a t i o n  a r e a s ,  a n d  n a t i o n a l  r e c r e a t i o n  a r e a s ) .  T h i s  

m e a n s  t h a t  s u b s i s t e n c e  a c t i v i t i e s  o n  m i l l i o n s  o f  a c r e s  o f  S c a t e  a n d  

N a t i v e  o w n e d  l a n d s  w i t h i n  t h e s e  f e d e r a l  c o n s e r v a t i o n  s y s t e m  u n i t s  

w o u l d  b e  u n d e r  f e d e r a l  m a n a g e m e n t .  I w o u l d  q u e s t i o n  t h e  l e g a l  

a u t h o r i t y  o f  t h e  f e d e r a l  g o v e r n m e n t  to  r e g u l a t e  h u n t i n g  a n d  f i s h i n g  

a c t i v i t i e s  o n  S t a t e  o w n e d  l a n d ,  e v e n  i f  t h a t  l a n d  i s  w i t h i n  t h e  

e x t e r i o r  b o u n d a r i e s  o f  a f e d e r a l  c o n s e r v a t i o n  s y s t e m  u n i t .

§30 . 5 -  P o l i c y .  T h i s  g e n e r a l  p o l i c y  is  d e r i v e d  f r o m  S e c t i o n s  8 0 2  a 

8 0 4  o f  A N I L C A  w h i c h  e s t a b l i s h e d  t h e  f e d e r a l  g o v e r n m e n t s  p o l i c y  o n  

s u b s i s t e n c e  a n d  t h e  p r e f e r e n c e  f o r  s u b s i s t e n c e  use.-:,
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S u b p a r ^  B -  P r o g r a m  S t r u c j . u r e

5 3 0 . 1 0 -  P r o g r a m  d i a g r a m .  1 h a v e  a t t a c h e d  a n  o r g a n i z a t i o n a l  c h a r t  

f o r  t h e  s u b s i s t e n c e  r e s o u r c e  m a n a g e m e n t  p r o g r a m .  ( S e e  a t t a c h m e n t  

S 3 )

§3 0 . 1 1 -  U s e  o f  S t a t e  e n t i t i e s .  T h e  f e d e r a l  p r o g r a m  w o u l d  u t i l i z e  

t h e  e x i s t i n g  S t a t e  s y s t e m  o f  l o c a l  f i s h  a n d  g a m e  a d v i s o r y  c o m m i t ­

t e e s ,  r e g i o n a l  f i s h  a n d  g a m e  c o u n c i l s ,  t h e  B o a r d  o f  F i s h e r i e s ,  a n d  

t h e  B o a r d  o f  G a m e .

§ 3 0 , 1 2“ L o c a l  f i s h  a n d  g a m e  a d v i s o r y  c o m m i t t e e s .  T h i s  s e c t i o n  o f  

t h e  p r o p o s a l  a u t h o r i z e s  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  to e s t a b l i s h  

a d v i s o r y  c o m m i t t e e s  jj}_a d d i t i . o n  to t h o s e  e s t a b l i s h e d  b y  t h e  S t a t e ,  

i f h e  d e t e r m i n e s  t h a t  the""es t a b  1 i s h m e n t  o f  s u c h  c o m m i t t e e s  a r e  

n e c e s s a r y  t o  s a t i s f y  t h e  r e q u i r e m e n t s  o f  A N I L C A  S e c t i o n  8 0 5 .

§5 3 0 . 1 2  & 3 0 , 1 3  a l s o  o u t l i n e  t h e  f u n c t i o n s  a n d  r e s p o n s i b i l i t i e s  o f  

t h e  l o c a l  f i s h  a n d  g a m e  a d v i s o r y  c o m m i t t e e s  a n d  t h e  r e g i o n a l  f i s h  

a n d  g a m e  c o u n c i l s .  I a m  n o t  f a m i l i  r e n o u g h  w i t h  t h e i r  c u r r e n t  

f u n c t i o n s  a n d  r e s p o n s i b i l i t i e s  t o  d e t e r m i n e  h o w  t h e y  m i g h t  d i f f e r  

u n d e r  a f e d e r a l  p r o g r a m .  Y o u  m a y  w a n t  to c o n s u l t  t h e  D i v i s i o n  o f  

B o a r d s  i n  t h e  D e p a r t m e n t  o f  F i s h  & G a m e  f o r  a d d i t i o n a l  a n a l y s i s  o n  

t h i s  p o i n t .

§3 0 . 1 4 -  S t a t e  B o a r d s  o f  F i s h e r i e s  a n d  G a m e .  U n d e r  t h e  c u r r e n t  

s y s t e m ,  t h e  B o a r d s  o f  F i s h e r i e s  a n d  G a m e  s e t  s u b s i s t e n c e  s e a s o n s  

a n d  b a g  l i m i t s  a n d  m a k e  d e t e r m i n a t i o n s  o f  c u s t o m a r y  a n d  t r a d i t i o n a l  

u s e  o f  s u b s i s t e n c e  r e s o u r c e s  f o r  c o m m u n i t i e s  a n d  a r e a s  o f  t h e  

S t a t e .  I n  t h e  p r o p o s e d  f e d e r a l  p r o g r a m ,  it a p p e a r s  t h a t  t h e  B o a r d s  

w o u l d  o n l y  f u l f i l l  a n  a d v i s o r y  r o l e  w i t h  r e s p e c t  to s u b s i s t e n c e  

a c t i v i t i e s  o n  f e d e r a l  l a n d s .  §3 0 . 1 4 ( b )  o f  t h e  p r o p o s a l  s t a t e s ,  i n  

p a r t :

" W i t h  r e s p e c t  t o  t h e  p r o g r a m ,  t h e s e  S t a t e  B o a r d s  m a y  

p e r f o r m  t h e  f o l l o w i n g  f u n c t i o n s :

( 3 )  M a k e  r e c o m m e n d a t i o n s  to  F e d e r a l  a g e n c i e s  a n d  

t h e  F e d e r a l  B o a r d  c o n c e r n i n g  t h e  p r o g r a m . "

§3 0 . 1 4 ( c )  f u r t h e r  p o i n t s  t o  t h e  s t r i c t l y  a d v i s o r y  r o l e  o x  t h e  

B o a r d s  in t h e  f e d e r a l  p r o g r a m :

" R e s t r i c t i o n s  o r  o t h e r  l i m i t a t i o n s  e s t a b l i s h e d  b y  t h e  

B o a r d s  o f  F i s h e r i e s  a n d  G a m e  t o  g o v e r n  t h e  t a k i n g  o f  l'ish 

a n d  w i l d l i f e  o n  l a n d s  u n d e r  t h e i r  j u r i s d i c t i o n ,  i n c l u d i n g  

b u t  n o r  l i m i t e d  to s e a s o n s ,  p e r m i t  a n d  l i c e n c e  r e q u i r e ­

m e n t s ,  a n d  q u a n t i t y  l i m i t s ,  m a y  b e  a d o p t e d  b v  t h e  S e c r e ­

t a r y  t o  r e g u l a t e  s u b s i s t e n c e  a c t i v i t i e s ,  t o  t h e  e x t e n t  

t h a t  s u c h  m e a s u r e s  a r e  n o t  in  c o n f l i c t  w i t h  A N I L C A  o r  

o t h e r  a p p l i c a b l e  F e d e r a l  l a w s  o r  r e g u l a t i o n s . "
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W h i l e  it d o e s  a p p e a r  t h a t  u n d e r  a f e d e r a l  s u b s i s t e n c e  m a n a g e m e n t  

p r o g r a m  t h e  B o a r d s  o f  F i s h e r i e s  arid G a m e  w i l l  h a v e  o n l y  a n  a d v i s o r y  

r o l e  w i t h  r e s p e c t  to s u b s i s t e n c e  a c t i v i t i e s  o n  f e d e r a l  l a n d s  in 

A l a s k a ,  it is n o t  c l e a r  w h e t h e r  t h e y  w o u l d  s t i l l  b e  a b l e  to e s t u b  

l i s h  r e g u l a t i o n s  f o r  s p o r t  f i s h i n g ,  s p o r t  h u n t i n g  o r  c o m m e r c i a l  

f i s h i n g  a c t i v i t i e s  o n  t h o s e  s a m e  f e d e r a l  l a n d s .

§3 0 . 1 6  F e d e r a l  m o n i t o r i n g .  S e c t i o n  3 0 6  o f  A N I L C A  r e q u i r e s  t h a t  

f e d e r a l  a g e n c i e s ,  o n  b e h a l f  o f  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r ,  

m o n i t o r  t h e  f u n c t i o n s  o f  t h e  l o c a l  a d v i s o r y  c o m m i t t e e s  a n d  r e g i o n a l  

c o u n c i l s  i n  p r o v i d i n g  f o r  a p r e f e r e n c e  f o r  s u b s i s t e n c e  a c t i v i t i e s .  

T h e  f e d e r a l  a g e n c i e s  w o u l d  a l s o  m o n i t o r  t h e  a c t i o n s  o f  t h e  S t a t e  

B o a r d s  o f  F i s h e r i e s  a n d  G a m e  w i t h  r e s p e c t  to s u b s i s t e n c e  u s e s .

3 0 . 1 7  P a r k  a n d  p e r k  m o n u m e n t  s u b s i s t e n c e  r e s o u r c e  c o m m i s s i o n s .

T h e s e  c o m m i s s i o n s  h a v e  a l r e a d y  b e e n  e s t a b l i s h e d  f o r  s e v e n  p a r k  a n d  

p a r k  m o n u r n e n  a r e a s ,  a s  r e q u i r e d  b y  S e c t i o n  8 0 8  o f  A N I L C A .  T h e  

p r o p o s a l  d e f i n e s  t h e i r  r e s p o n s i b i l i t i e s  r a f e d e r a l  m a n a g e m e n t

p r o g r a m .  T h o s e  r e s p o n s i b i l i t i e s  w o u l d  r e m a i n  e s s e n t i a l l y  t h e  s a m e  

a s  t h e y  a r e  u n d e r  t h e  c u r r e n t  s y s t e m .

O n e  v e r y  i m p o r t a n t  p o i n t  t h a t  n e e d s  t o  b e  b r o u g h t  o u t  is t h e  f a c t  

t h a t  t h e s e  s u b s i s t e n c e  r e s o u r c e  c o m m i s s i o n s  f o r  t h e  p a r k  u n i t s  h a v e  

b e e n  s e v e r l y  m i s m a n a g e d  b y  t h e  N a t i o n a l  P a r k  S e r v i c e  o v e r  t h e  l a s t  

s i x  y e a r s .  T h e  a g e n c y  h a s  p r o v i d e d  v e r y  l i t t l e  in t h e  w a y  o f  

t e c h n i c a l  o r  a d m i n i s t r a t i v e  s u p p o r t  w h i c h  h a s  s e r v e d  to d e l a y  t h e  

c o m m i s s i o n ' s  d e v e l o p m e n t  a n d  i m p  1 e m e n t a t i o n  o f  s u b s i s t e n c e  h u n t i n g  

p l a n s .  M a n y  o f  t h e  c o m m i s s i o n s  h a v e  s u b m i t t e d  r e c o m m e n d a t i o n s  o n  

s u b s i s t e n c e  a c t i v i t i e s  to  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  a n d  w i t h  

v e r y  f e w  e x c e p t i o n s  t h o s e  r e c o m m e n d a t i o n s  h a v e  b e e n  r e j e c t e d .  T h e  

o n l y  r e c o m m e n d a t i o n s  t h a t  h a v e  b e e n  a c c e p t e d  a r e  t h o s e  w h i c h  c o u l d  

a c t u a l l y  r e s u l t  in a d e c r e a s e  in  t h e  n u m b e r  o f  p e o p l e  w h o  c o u l d  

e n g a g e  i n  s u b s i s t e n c e  a c t i v i t i e s  i n  a g i v e n  p a r k  u n i t .

T h e  S e c r e t a r y  o f  t h e  I n t e r i o r  h a s  t h e  r e s p o n s i b i l i t y  t o  a p p o i n t  3 

m e m b e r s  to  e a c h  o i i h e  s u b s i s t e n c e  r e s o u r c e  c o m m i s s i o n s ,  In 

s e v e r a l  c a s e s  t h e s e  a p p o i n t m e n t s  h a v e  n o t  b e e n  m a d e  f o r  u p  t o  t w o  

y e a r s ,  a g a i n  h i n d e r i n g  t h e  f u n c t i o n i n g  o f  t h e  c o m m i s s i o n s .  In 

a d d i t i o n ,  t h e  a g e n c y  o f t e n  d i c t a t e s  w h a t  i t e m s  t h e  c o m m i s s i o n s  c a n  

p l a c e  o n  t h e i r  a g e n d a s  f o r  d i s c u s s i o n  a n d ,  i n  a t  l e a s t  o n e  

i n s t a n c e ,  h a s  f a i l e d  t o  f o r w a r d  a r e c o m m e n d a t i o n  t o  t h e  s e c r e t a r y  

f o r  c o n s i d e r a t i o n .  In  3 h o r t , 1 h a v e  g r a v e  c o n c e r n s  a b o u t  t h e  

f u t u r e  o f  s u b s i s t e n c e  a c t i v i t i e s  w i t h i n  n a t i o n a l  p a r k  u n i t s  i f  t h e  

f e d e r a l  g o v e r n m e n t ,  i n  t h i s  c a s e  t h e  N a t i o n a l  P a r k  S e r v i c e ,  a s s u m e s  

m a n a g e m e n t .

§30 , 1 8  F e d e r a l  lan'J m a n a g e m e n t  a g e n c i e s .  T h i s  b e e t  i o n  o f  t h e  

p r o p o s a l  a u t h o r i z e s  f e d e r a l  a g e n c i e s  to  d e v e l o p  " ( s ) u c h  a g e n c y -  

s p e c i f i c  r e g u l a t i o n s  a s  a r e  r e q u i r e d  t o  c a r r y  o u t  a g e n c y  r e s p o n ­

s i b i l i t i e s  u n d e r  t h e  P r o g r a m . "  D e p e n d i n g  u p o n  a g e n c y  p o l i c i e s ,  

p r o g r a m s  a n d  s t a t u t e s  o t h e r  t h a n  A N I L C A ,  t h i s  m a y  a l s o  r e s u l t  in 

s i g n i f i c a n t  c h a n g e  i n  t h e  c u r r e n t  s y s t e m .  T h i s  m a y  b e  o n e  o f  t h e
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m o s t  c r i t i c a l  a s p e c t s  o f  t h i s  p r o p o s e d  p r o g r a m .  ( S e e  A t t a c h m e n t  

f* 2 , p  a g e  3, I t e m  E . )

§3 0 . 1 9  F e d e r a l  S u b s i s t e n c e  R e s o u r c e  M a n a g e m e n t  h o a r d .  T h i s  is t h e  

e n t i t y  t h a t  w i l l  g o v e r n  t h e  f e d e r a l  s u b s i s t e n c e  p r o g r a m  if t h e  

f e d e r a l  g o v e r n m e n t  a s s u m e s  c o n t r o l  o f  s u b s i s t e n c e  a c t i v i t i e s  o n  t h e  

f e d e r a l  l a n d s  in A l a s k u .  T h e  B o u r d  w i l l  c o n s i s t  o f :  t h e  r e g i o n a l

d i r e c t o r  f o r  t h e  U . S .  F i s h  & W i l d l i f e  S e r v i c e  ( c h a i r  a n d  l e a d  

o f f i c i a l  f o r  d e v e l o p i n g  a n d  i m p l e m e n t i n g  t h e  p r o g r a m ) ,  t h e  a r e a  

d i r e c t o r  o f  t h e  B u i e a u  o f  I n d i a n  A f f a i r s ,  t h e  s t a t e  d i r e c t o r  o f  the  

B u r e a u  o f  L a n d  M a n a g e m e n t ,  t h e  r e g i o n a l  d i r e c t o r  o f  t h e  N a t i o n a l  

P a r k  S e r v i c e ,  a n d  t h e  r e g i o n a l  f o r e s t e r  f o r  t h e  U . S .  F o r e s t  

S e r v l c e .

T h e  b o a r d  w i l l  c o o r d i n a t e  i n t e r a g e n c y  i m p l e m e n t a t i o n  o f  t h e  p r o ­

g r a m ,  r e v i e w  r e c o m m e n d a t i o n s  o f  o t h e r  e n t i t i e s  i n  t h e  p r o g r a m ,  

d e v e l o p  p o l i c i e s  a n d  p r o c e d u r e s  n e c e s s a r y  t o  o p e r a t e  t h e  p r o g r a m  

a n d  r e c o m m e n d  to t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  s u c h  r e g u l a t i o n s  a s  

a r e  n e c e s s a r y  t o  c a r r y  o u t  t h e  f u n c t i o n s  o f  t h e  b o a r d  a n d  d i s c h a r g e  

t h e  S e c r e t a r y ' s  r e s p o n s i b i l i t i e s  u n d e r  T i t l e  V I I I  o f  A N I L C A .

§3 0 . 2 0  F e d e r a l  r e g u l a t i o n s .  T h i s  s e c t i o n  s t a t e s  t h a t  i n  t h e  e v e n t  

t h a t  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  a s s u m e s  c o n t r o l  o f  s u b s i s t e n c e  

a c t i v i t i e s ,  t h e  r e g u l a t i o n s  e s t a b l i s h i n g  t h e  f e d e r a l  b o a r d  a n d  

p r o g r a m  w i l l  b e  s u p p l e m e n t e d  b y  s u c h  a d d i t i o n a l  r e g u l a t i o n s  a s  a r e  

f o u n d  t o  b e  n e c e s s a r y  tc i m p l e m e n t  f e d e r a l  c o n t r o l  o f  t h e s e  a c t i v ­

i t i e s .

S u b p a r t _ C -  G e n e r a ^

§3 0 . 3 1  R u r a l  r e s i d e n t s .  T h i s  s e c t i o n s  c l e a r l y  s t a t e s  t h a t  s u b s i s -  

t e n c e  a c t i v i t i e s  a r e  l i m i t e d  t o  r u r a l  A l a s k a  r e s i d e n t s ,  a s  p r e v i - 

o u s l v  d e f i n e d  (§ 3 0 . 4 ( b ) )  a n d  in a c c o r d a n c e  w i t h  s u p p l e m e n t a r y  

c r i t e r i a  e s t a b l i s h e d  b y  t h e  b o a r d .  ( A g a i n ,  s e e  A t t a c h m e n t s  # 1  & #2 

f o r  t h e  s u p p l e m e n t a r y  c r i t e r i a  t h a t  w o u l d  l i k e l y  b e  u s e d . )

§3 0 . 3 2  A i r c r a f t  U s e .  T h i s  s e c t i o n  p r o h i b i t s ,  e x c e p t  i n  e x t r a o r d i ­

n a r y  c a s e s ,  a n y  u s e  o f  a i r c r a f t  o f  a n y  t y p e  f o r  a c c e s s  t o  o r  f r o m  

p u b l i c  l a n d s  f o r  s u b s i s t e n c e  a c t i v i t i e s .  T h i s  r e p r e s e n t s  a s i g n i f ­

i c a n t  d e p a r t u r e  f r o m  t h e  c u r r e n t  s i t u a t i o n .  C u r r e n t l y  t h e  o n l y  

c a t e g o r i c a l  p r o h i b i t i o n  o f  a i r c r a f t  u s e  f o r  s u b s i s t e n c e  a c t i v i t i e s  

a p p l i e s  t o  n a t i o n a l  p a r k s  a n d  p a r k  m o n u m e n t s .  T h i s  p r o p o s a l  

a p p a r e n t l y  w o u l d  a p p l y  t o  a l l  f e d e r a l  p u b l i c  l a n d s ,  r e g a r d l e s s  o f  

t h e i r  d e s i g n a t i o n .

S u b p a r t D  - S u b s i s t e n c e  H u n t i n g  a n d  T r a p p i n g  

S u b p  a r S u b  s _i_£_t e n  c e _  F  j_ s h_i m ?

T h e s e  s e c t i o n s  c o n t a i n  s p e c i f i c  g u i d e l i n e s  o n  m e a n s  a n d  m e t h o d s  o f  

h a r v e s t  a s  w e l l  a s  a r e a  s p e c i f i c  r e g u l a t i o n s .  A g a i n ,  I d o  n o t  h a v e  

s u f f i c i e n t  k n o w l e d g e  o f  t h e  c u r r e n t  S t a t e  r e g u l a t i o n s  t o  d e t e r m i n e  

if s i g n i f i c a n t  c h a n g e s  a r e  p r o p o s e d  u n d e r  a f e d e r a l  p r o g r a m .  T h e s e
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p r o p o s a l s  a r e  a l s o  s u b j e c t  to c h a n g e  o n  a n  a n n u a l  b a s i s ,  it’ t h e  

b o a r d  d e t e r m i n e s  c h a n g e s  a r c  n e c e s s a r y .

S u b p a r t  F - P r o c e d u r e s  for__ls s u a n c e  o f  A n n u a  1 _ R e g u  1 a |  | o n s  . T h i s  

s e c t i o n  p r o v i d e s  g u i d a n c e  t o r  t h e " " T s s u a n c e  o f  a n n u a l  r e g u l a t i o n s  

a n d  d i r e c t s  t h e  b o a r d  to d e v e l o p  r e g u l a t i o n s  i n  c o n s i d e r a t i o n  o f  

t h e  t'o 1 I o w i  n g ;

1) T h e  p o l i c i e s  e s t a b l i s h e d  b y  A N I L C A  to p r o v i d e  f o r  a 

p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s  o f  f i s h  a n d  w i l d l i f e ,

2) P u b l i c  i n p u t ,  s c i e n t i f i c  i n f o r m a t i o n ,  a n d  r e c o m m e n d a ­

t i o n s  r e c e i v e d  f r o m  t h e  g e n e r a l  p u b l i c  a n d  f r o m  a g e n c i e s  

a n d  b o d i e s  s u c h  a s  l o c a l  u d v i s o r y  c o m m i t t e e s ,  p a r k  a n d  

p a r k  m o n u m e n t  s u b s i s t e n c e  r e s o u r c e  c o m m i s s i o n s ,  r e g i o n a l  

c o u n c i l s ,  t h e  S t a t e  B o a r d s  o f  F i s h e r i e s  a n d  G a m e ,  t h e  

A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e ,  a n d  f e d e r a l  l a n d  

m a n a g e m e n t  a g e n c i e s ,  a n d

3) A p p l i c a b l e  n o n - c o n f 1 i o t i n g  S t a t e  a n d  f e d e r a l  l a w s  a n d  

r e g u l a t  i o n s .

§§30,101 & 3 0 . 1 0 2  p r o v i d e  f o r  a n n u a l  s e a s o n s  a n d  b a g  l i m i t s  o n  

h u n t i n g  a n d  f i s h i n g  a c t i v i t i e s  a n d  f o r  a n n u a l  s e a s o n s  a n d  t a k i n g  

a n d  p o s s e s s i o n  l i m i t s  f o r  a q u a t i c  p l a n t s  a n d  f i n f i s h .

Conc_l u s  i o n

I n  d e v e l o p i n g  t h i s  p l a n ,  t h e  f e d e r a l  a g e n c y  h a v e  p r o p o s e d  a d o p t i o n  

o f  m a n y  o f  t h e  e x i s t i n g  d e f i n i t i o n s ,  g u i d e l i n e s  a n d  a d v i f o r v  

m e c h a n i s m s  in  t h e  S t a t e ' s  p r o g r a m .  T h e  o b v i o u s ,  m o s t  i m p o r t a n t  

c h a n g e ,  is t h e  f a c t  t h a t  t h e  f e d e r a l  g o v e r n m e n t , n o t  t h e  S t a t e ,  

w o u l d  b e  s e t t i n g  p o l i c y  a n d  e s t a b l i s h i n g  r e g u l a t i o n s  f o r  s u b s i s ­

t e n c e  a c t i v i t i e s  o n  a l l  f e d e r a l  l a n d s  in  A l a s k a .  T h e  S t a t e  w o u l d  

b e  r e l e g a t e d  to a n  a d v i s o r y  r o l e  i n  t h e  d e c i s i o n s  m a d e  r e g a r d i n g  

s u b s i s t e n c e  a c t i v i t i e s  o n  s o m e  2 1 8  m i l l i o n  a c r e s  o f  l a n d .

P r o m u l g a t i o n  o f  f e d e r a l  r e g u l a t i o n s  r e q u i r e s  a n a t i o n - w i d e  r e v i e w  

b e f o r e  i m p l e m e n t a t i o n .  T h i s ,  i n  m y  o p i n i o n ,  i n c r e a s e s  t h e  r i s k  

t h a t  t h e  f e d e r a l  a g e n c i e s  w i l l  b e  s u b j e c t e d  t o  c o n s i d e r a b l e  p u b l i c  

p r e s s u r e  to d e v e l o p  i n c r e a s i n g l y  m o r e  r e s t r i c t i v e  r e g u l a t i o n s .  A n  

e x a m p l e  t h a t  c o m e s  t o  m i n d  is t h e  n a t i o n a l  p a r k  u n i t s  i n  A l a s k a .  

T h e r e  a r e  a c o n s i d e r a b l e  n u m b e r  o f  p e o p l e  w h o  v i e w  c o n s u m p t i v e  u s e s  

i n  n a t i o n a l  p a r k s  a s  i n a p p r o p r i a t e ,  r e g a r d l e s s  o f  w h a t  A N I L C A  s a y s .  

In f a c t ,  a s  a h u n t e r  y o u r s e l f ,  y o u  m u s t  b e  a w a r e  o f  t h e  g r o w i n g  

o p p o s i t i o n  t o  h u n t i n g  a n y w h e r e !  T h e r e  is a l r e a d y  p r e s s u r e  t o  l i m i t  

t h e  l e v e l s  o f  s u b s i s t e n c e  a c t i v i t i e s  t h a t  o c c u r  i n  t h e  p a r k  u n i t s .  

F e d e r a l  m a n a g e m e n t ,  I b e l i e v e  w o u l d  u l t i m a t e l y  r e s u l t  i n  t h e  

e l i m i n a t i o n  o f  m u c h ,  i f  n o t  a l l ,  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  i n  

t h e  A l a s k a n  p a r k  u n i t s .

F i n a l l y ,  a d u a l  s y s t e m  o f  f i s h  a n d  g a m e  m a n a g e m e n t  i n  A l a s k a  w o u l d  

b e  v e r y  c o m p l i c a t e d  a n d  c o n f u s i n g .  T h e  c o m p l i c a t e d  l a n d  o w n e r s h i p  

p a t t e r n s  v i r t u a l l y  e n s u r e  c o n f l i c t  b e t w e e n  S t a t e  h u n t i n g  a n d
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f i s h i n g  r e g u l a t i o n s  a n d  t h o s e  d e v e l o p e d  b y  t h e  f e d e r a l  a g e n c i e s  f o r  

t h e  l a n d s  u n d e r  t h e i r  c o n t r o l .  I s i m p l y  b e l i e v e  t h a t  a f e d e r a l  

t a k e o v e r  o f  s u b s i s t e n c e  a c t i v i t i e s  o n  f e d e r a l  l a n d s  w o u l d  n o t  b e  in 
t h e  b e s t  i n t e r e s t  o f  A l a s k a n s .
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P r o c e s s  f o r  I d e n t i f i c a t i o n  of R u r a l  A l a s k a  R e s i d e n t s

FISH A N D  W I L D L I F E  S E R V I C E  

IN  R E P LY  R E FE R  TO  101 1 E. T U D O R  P.D.

A N C H O R A G E ,  A L A S K A  99507

" R u r a l  A l a b k a  reside nt s" ar e d e f i n e d  as t ho se  pers on s w h o s e  p r i n c i p a l  

r e s i d e n c e  is in  a c o m m u n i t y  or a r e a  of A l a s k a  in w h i c h  a s i g n i f i c a n t  portic 

of t h e  e c o n o m y  and c u l t u r e  is d e p e n d e n t  on u s e s  of fis h or w i l d l i f e  

c h a r a c t e r i z e d  by the f o l l o w i n g  c riteria:

1. a l o n g - t e r m  c o n s i s t e n t  p a t t e r n  of use of fis h or w i l d l i f e  

p o pu la ti on s, e x c l u d i n g  i n t e r r u p t i o n  b y  c i r c u m s t a n c e s  beyond the 

u s e r ' s  c on tr ol  suc h  as r e g u l a t o r y  p r o h i b i t i o n s

2. use  p a t t e r n s  that u s u a l l y  r e c u r  in sp ec i f i c  s e a s o n s  of each year

3. use p a t t e r n s  c o n s i s t i n g  of m e t h o d s  and m ea ns  of h a r v e s t  that are 

c h a r a c t e r i z e d  b y  e f f i c i e n c y  a n d  e c o n o m y  of e ff o r t  and cost, 

c o n d i t i o n e d  by l o c a l  c i r c u m s t a n c e s

4. the c o n s i s t e n t  h a r v e s t  and u s e  of f ish or w i l d l i f e  near, or at 

l o c a t i o n s  r e a s o n a b l y  a c c e s s i b l e  to, the r e s i d e n c e  of the persons 

ta k i n g  such f i s h  or w i l d l i f e

5. the h a n d l i n g ,  p r e p a r i n g ,  p r e s e r v i n g  and s t o r i n g  of such fish and 

w i l d l i f e  i n  a m a n n e r  t h a t  h a s  t r a d i t i o n a l l y  be e n  used by oast 

g e n e r a t i o n s ,  but  n o t  e x c l u d i n g  r e c e n t  t e c h n o l o g i c a l  a d v a n c e s  in 

a p p r o p r i a t e  i n s t a n c e s

6. use  p a t t e r n s  th a t  i n c l u d e  the h a n d i n g  d o w n  of k n o w l e d g e  of 

fishing, t r a pp in g, o r  h u n t i n g  s k i l l s  a nd  va l u e s  fro m g e n e r a t i o n  to 

g e n e r a t i o n

7. u s e  p a t t e r n s  i n  w h i c h  the p r o d u c t s  d e r i v e d  f r o m  s u c h  f i s h  or 

w i l d l i f e  a r e  d i s t r i b u t e d  or s h a r e d  a m o n g  ot he rs w i t h i n  a d e f i na ble  

c o m m u n i t y  of p e r s o n s ,  i n c l u d i n g  c u s t o m a r y  trade ( e x c l u d i n g  

s i g n i f i c a n t  c o m m e r c i a l  e n t e r p r i s e s )  barter , sharing, g i f t- gi vi ng.

8. u s e  p a t t e r n s  t h a t  i n c l u d e  r e l i a n c e  upon  the w i d e  d i v e r s i t y  of 

f i s h  a n d  w i l d l i f e  p o p u l a t i o n s  of an  a r e a  for p e r s o n a l  and f a m i l y  

c o n s u m p t i o n  an d t h a t  p r o v i d e  s u b s t a n t i a l  b e n e f i t s  to -he economic, 

cu l t u r a l ,  social, an d n u t r i t i o n a l  w e l l - b e i n g  of p e r s o n s  w h o  take or 

c o n s u m e  f i s h  and  w i l d l i f e  f o r  t h e i r  susten an ce.

T h e  F e d e r a l  S u b s i s t e n c e  P.esource M a n a g e m e n t  B o a r d  shall p e r i o d i c a l l y  r ev i e w  

c o m m u n i t i e s  a n d  a r e a s  of A l a s k a  to d e t e r m i n e  w h e t h e r  they c o m p l y  w i t h  these 

e i g h t  c r i t e r i a -  In  the a b s e n c e  of a d e q u a t e  e v i d e n c e  d o c u m e n t i n g  c o n f o r m a n c e  

w i t h  t h e s e  crit er ia , the F e d e r a l  B o ar d s h a l l  d e t e r m i n e  w h e t h e r  or not a 

c o m m u n i t y  o r  a r e a  is r u r a l  a c c o r d i n g  to the d e f i n i t i o n  of "rural" e m p l o y e d  bv 

the U .S .  B u r e a u  of C e ns us . T h o s e  c o m m u n i t i e s  or a r e a s  w i t h  p o p u l a t i o n s  less 

than 2,500, as d e t e r m i n e d  b y  the m os t  r e c e n t  c e r t i f i e d  S t a r e  or F e d e r a l  

c e ns us , w i l l  be c o n s i d e r e d  r u r a l ,  an d t h o s e  c o m m u n i t i e s  or areas w i t h  

p o p u l a t i o n s  g r e a t e r  t han 2 , 5 0 0  w i l l  be c o n s i d e r e d  n o n - r u r a l  u n t i l  in f o r m a t i o n  

r e l a t e d  to the a f o r e m e n t i o n e d  e i g h t  c r i t e r i a  is pr e s e n t e d  to the B o a r d  to 

in d i c a t e  o t he rw is e.
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I. S U B S I S T E N C E  U S E S  M A Y  7  1985

T h e  F e d e r a l  S u b s i s t e n c e  R e s o u r c e  M a n a g e m e n t  B oa rd  (Board) w i l l  i m p l e m e n t  the 

F e d e r a l  S u b s i s t e n c e  R e s o u r c e  M a n a g e m e n t  P r o g r a m  (Pr og ra m)  to e n s u r e  the 

c o n s e r v a t i o n  of the fish  and w i l d l i f e  r e s o u r c e s  o n  f e d e r a l  l a n d a  in A l a s k a  

p u r s u a n t  to e x i s t i n g  f e d e r a l  law6 and poli cie s.  T h e  p r o g r a m  w i l l  be  

c o n s i s t e n t  wi t h  the p u r p o s e s  of the conservation, s y s t e m  u nits as d e f i n e d  by 

A N I L C A .

A. T h e  P r o g r a m  w U l  be i m p l e m e n t e d  as fol lows:

(1) T h e  board w i l l  as s e s s  the b i o l o g i c a l  st at us of f i s h  an d w i l d l i f e  

r e s o u r c e s  a n d  d e t e r m i n e  w h e t h e r  a p o r t i o n  of a f i s h  or w i l d l i f e  p o p u l a t i o n  ma y 

be h a r v e s t e d  d u r i n g  a r e g u l a t o r y  yea r c o n s i s t e n t  w i t h  the c o n s e r v a t i o n ,  

p r o t e c t i o n  and  u t i l i z a t i o n  of h e a l t h y  p o p u l a t i o n s  of tb*se r e s o u r c e s  as 

r e q u i r e d  b y  AN I L C A .

(2) The  board w i l l  i d e n t i f y  s u b s i s t e n c e  uses of f i s h  and w i l d l i f e  

r e s o u r c e s ,  r e c o g n i s i n g  che c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  u s e s  b y  r u r a l  

A l a s k a  r e s i d e n t s  of r e n e w a b l e  r e s o u r c e s  f o r  d i r e c t  p e r s o n a l  or  f a m i l y  

c o n s u m p t i o n  as food, s hel te r,  fuel, clot hin g,  tools, or t r a n s p o r t a t i o n ;  for 

t h e  m a k i n g  and s e l l i n g  of h a n d i c r a f t  a r t i c l e s  out of n o n e d i b l e  b y p r o d u c t s  of 

f i s h  a n d  w i l d l i f e  r e s o u r c e s  t a ken  for p e r s o n a l  or f a m i l y  c o n s u m p t i o n ;  f or  

b a r t e r ,  or  s h a r i n g  for p e r s o n a l  or f a m i l y  c o n s u m p t i o n ;  a nd f o r  c u s t o m a r y  

trade. S u b s i s t e n c e  use s s h a l l  be c o n s i d e r e d  to be c u s t o m a r y  a n d  t r a d i t i o n a l  

f o r  a c o m m u n i t y  or ar e a  c o n f o r m i n g  to t h e  f o l l o w i n g  criteria:

a. a l o n g - t e r m  <•i n s i s t e n t  p a t t e r n  o f  use of fi s h  or w i l d l i f e  

p o p u l a t i o n s  e x c l u d i n g  i n t e r r u p t i o n  by c i r c u m s t a n c e s  b e y o n d  the u s e r ' s  

c o n t r o l  s u c h  as r e g u l a t o r y  p r o h i b i t i o n s

b. use  p a t t e r n s  that u s u a l l y  r e c u r  in s p e c i f i c  s e a s o n s  of e ac h
y e a r

c. use p a t t e r n s  c o n s i s t i n g  of m e t h o d s  a nd  m e an s of h a r v e s t  that 

a r e  c h a r a c t e r i z e d  by e f f i c i e n c y  a n d  e c o n o m y  of ef for t an d cost, 

c o n d i t i o n e d  by l oc al  c i r c u m s t a n c e s

a. t:ie c o n s i s t e n t  h a r v e s t  a a d  use o f  f is h  or w i l d l i f e  near, or 

a t  l o c a t i o n s  r e a s o n a b l y  a c c e s s i b l e  to, the r e s i d e n c e  of the p e r s o n s  

ta ki ng  s u c h  fish or w i l d l i f e

e. che hand li ng , p r e p a r i n g ,  p r e s e r v i n g ,  aad s c o r i n g  o f  such 

f i s h  and w i l d l i f e  in a m a n n e r  char has t r a d i t i o n a l l y  b e e n  u se d  by pas t 

g e n e r a t i o n s , but not e x c l u d i n g  r e c e n t  t e c h n o l o g i c a l  a d v a n c e s  it 
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i. use patterns chat i n d u c e  the h a n d i n g  down ot k n o wl ed ge  of 

f i s h i n g ,  trapping, or h u n t i n g  s k l l i s  and values from g e n er at io n to 

g e n e r a t i o n

g, use patterns in w h i c h  the pr od u c t s  d e riv ed  from  such fish or 

w i l d l i f e  are  d i s t r i b u t e d  or sha r e d  a m o n g  otners wi t h i n  a def in abl e 

c o m m u n i t y  of persous, I ncluding c u s t o m a r y  trade (exc lu di ng si gni ficant 

c o m m e r c i a l  e n ter pr is es ), barter, s na ri n g ,  gi f t - g i v i n g

h. use patterns tbat in c l u d e  r e l i a n c e  upon the wi n e  di v e r s i t y  of 

f i s h  and  w i l d l i f e  po p u l a t i o n s  >f a n  urea for p ersonal and family 

c o n s u m p t i o n  and tnat p r ovi de  s u b s t a n t i a l  benefits to the economic, 

c u l t u r a l ,  social, ann n u t r i t i o n a l  w e l l - b e i n g  of persons wh o take or 

c o n s u m e  fish and w i l d l i f e  for t h e i r  su st ena nc e.

(3) After identifying subsistence uses based upon the criteria as 
set out in A . ( l )  ft (2) of this section and in accordance with section 305 of 
ANILCA, the board will determine the amount of fish and wildlife necessary to
provide for reasonable opportunities to engage in these customary and
traditional uses.

(4) The board will recommend to the Secretary of the Interior 
regulations that provide an opportunity for the subsistence taking of fish and
wlldl'fe resources in amounts sufficient to provide for the customary and
traditional uses identified in A (2) of this section, while being consistent 
with sound conservation and management principles and the laws, regulations 
and policies governing che management of the conservation system units and 
other Federal Lands. In no instance will the level of subsistence uses of 
fish and wildlife within a conservation system unit be inconsistent with the 
conservation of healthy populations.

(5) When circumstances such as increased numbers of user, weather, 
predation, or loss of habitat may jeopardize fish or wildlife populations, the 
board will exercise all practical options for restricting non-subsistence 
harvest before subsistence uses are restricted. If all available restrictions 
for non-subsistence uses have been implemented and further restrictions are 
needed, the board will reduce the take for subsistence by giving maximum 
protection to subsistence users who:

(1) l i v e  cl o s e s t  to the r e s o u r c e s ;

(2) have fewest available alternative resources; and

(3) have the greatest customary and direct dependence upon the 
resource.

B. T h e  b o a r d  may, in c o o p e r a t i o n  w i t h  the S t a t e  of Alaska, r e c o m m e n d  to 

the S e c r e t a r y  of the I n t e r i o r  r e g u l a t i o n s  t h a t  p r o v i d e  an o p p o r r u n i t v  for 

n o n - s u t i i s t e n c e  uses of the resource, to t h e  e x t e n t  that the n o n - s u b s i s t e n c e  

u s e s  d o  n o t  j e o p a r d i z e  or i n t e r f e r e  w i t h  t h e  c o n s e r v a t i o n  of h e a l t h y  

p o p u l a t i o n s  or f i s h  or w i l d l i f e  r e s o u r c e s  o r  w i t h  the o p p o r t u n i t y  for taking 

t nese r e s o u r c e s  for c u s t o m a r y  and  t r a d i t i o n a l  s u b s i s t e n c e  uses as p ro v i d e d  in 

A (4) o f  t h i s  section.
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C. Except la extraordinary situations, aircraft shall not be used for 
access to tiun auu wildlife populations for suoslstence purposes. Section fill 
ol ANILCA authorizes the use of snowmachlnes, and motor boars for subsistence 
purposes and also allows for Che use of other means of surjace transportation 
that have been traditionally used for subsistence.

J). iu its discussions regarding implementation of the Program wir.h regard 
to lands wituin the National Park System and the National Wildlife R e f u g e  
System, the Board snail, in conformance with tne requirements of ANILCA, limit 
subsistence activities to use by local rural residents,

E. The Board shall, in making decisions or recoomeuuations concerning the 
Program, consider and ensure compliance with specific statutory requirements 
regarding tne management of resources on each type of conservation system unit 
or other type of Federal land, recognizing that the management policies 
applicable to some units may entail methods of resource and habitat management 
different from methods appropriate for other units.


