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(9 establishing the times and dates during which
issuance of game licenses, permitSj, and registrations and the transfer
of permits and registrations between registration areas and game
management units or subunits is allowed;

(10) regulating sport hunting and personal use [SUBSISTENCE]
hunting as needed for the conservation, development, and wutilization
of game.

Sec. 10. AS 16.05.255(d) 1is amended to r~ id:

(d) Regulations adopted under (a) of this section shall provide
that, consistent with the provisions of AS 16.05.263 [AS 16.05.258],
the taking of moose, deer, elk, and caribou by residents for personal
or family consumption has preference over taking by nonresidents.

Sec. 11. AS 16.05 is amended by adding new sections to read:

Sec. 16.05.263. PERSONAL USE OF FISH AND GAME. (@) Personal
use of fish and game by residents for direct personal or family con-—
sumption as food, shelter, fuel, clothing, tools, artifacts, or trans-—
portation to satisfy physical, customary and traditional, or ~cultural
needs shall have priority over other consumptive uses of fish and
game .

(b) Fish and game taken for personal use may also be used for

(1) making handicraft articles for personal or 1iamily use
or for sale out of nonedible byproducts of the fish and game;

(2) customary trade, barter, or sharing for personal or
family consumption; and

(3) incidental sale of byproducts of fish and wildlife
under AS 16.05.833 and regulations of the boards.

(c) The Board of Fisheries and the Board of Game shall adopt
personal use fishing, hunting, and trapping regulations.

(d) If the harvestable portion of a fish stock or game
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population is not sufficient to accommodate all consumptive uses of
the stock or population but ia sufficient to accommodate personal use
of the stock or population, then personal wuse shall be accorded a
preference over other consumptive uses, and the regulations shall
provide a reasonable opportunity to satisfy ihe needs of residents to
take fish and game for personal use. If the harvestable portion is
sufficient to accommodate the personal use of the stock or population,
then the boards may provide for other consumptive uses of the remain—
der of the harvestable portion. If it is necessary to restrict fish—
ing, hunting, or trapping for personal u.«e in order to assure sus-—
tained yield of a fish stock or game population, then the preference
shall be limited, and the board shall adopt regulations that establish
criteria, including the following criteria, for determining who may
take the harvestable portion:

(1) dependence on fish or game as a mainstay of livelihood;

(2) availability < alternative resources; and

(3) customary ax,:i traditional use of the particular fish
stock or game population.

(e) The boards and the department may not close a season or area
to personal use fishing or hunting for a fish or game species while
the season or area is open to other consumptive uses of the fish or
game species.

(f) Takings authorized under this section are subject to reason-—
able regulation of seasons, catch or bag limits, and methods and
means. Takings and uses of resources authorized under this section
are subject to AS 16.05.831, 16.05.833, and AS 16.30.

Sec. 16.05.265. PERSONAL USE PERMIT. (a) TheBoard of Fisher—
ies and the Board of Game shall provide for personal use permits to be

issued by the department. The boards may provide for permits to take

SSSB 305 -8- SB0305b



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

fish and game, fish or game, or a species, stock, or population of
fish or game.
(b) A person shall receive a personal use permit if the person

applies tc the department and asserts a physical, customary and tradi-

tional, or cultural need to take fish or game for direct personal or
family consumption. If a board determines that it is necessary to
restrict the take of a fish stock or game population for personal use
to assure sustained yield of the stock or population, the board may

impose additional qualifications for a personal use permit to take the
harvestable portion of that stock or population.

(c) A personwho obtains a personal use permit shall report the
amount and number of fish and game taken under the permit to the
department.

(d) A personmay not take fish or game for personal use without
having a personal use permit in the person®s physical possession.

Sec. 12. AS 16.05.831 is amended to read:

Sec. 16.05.831. WASTE OF FISH [SALMON]. (a) Except as provided
in AS 16.10.173, a [A] person may not waste fish [SALMON] intention-
ally, knowingly, or with reckless disregard for the consequences. In
this subsection [SECTION], "waste" means the failure to utilize the
majority of the carcass, excluding viscera and sex parts, of a fish
[SALMON] intended for

(¢D) sale to a commercial buyer or processor;
(2) consumption by humans or domesticated animals; or
3) scientific, educational, or display purposes.

(b) The commissioner, upon request, may authorize other uses of
fish [SALMON] that would be consistent with maximum and wise use of
the resource.

(c) A personwho violates this section or a regulation adopted
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under this section [IT] 1is punishable by a fine of not more than
$10,000, or by imprisonment for not more than one year [SIX MONTHS],

or by both. In addition, a person who violates this section is sub-—
ject to a civil action by the state for the cost of replacing the fish
[SALMON] wasted.

Sec. 13. AS 16.05 1is amended by adding a new section to read:

Sec. 16.05.833. COMMERCIAL UTILIZATION OF FISH PARTS FROM FISH
TAKEN FOR PERSONAL USE. (a) The department shall issue a commercial
use permit to a resident who applies for the permit, satisfies appli—
cable personal use fishing permit requirements, and provides proof of

two years of personal use fishing activity within the fish management

region for which the permit is issued. A commercial use permit au-—
thorizes the sale of specified amounts of underutilized fish parts of
fish legally taken in a personal use fishery. A commercial use permit

may be issued for more than one species of fish.

(b) The number of pounds of roe that may be sold under a commer—
cial wuse permit is equal to one-half of the product of the number of
fish of each species for which the personal use fishing permit is
issued that the applicant will take to satisfy the applicant™® per—
sonal use needs multiplied by the average weight of roe produced by
each species of fish for which the permit is issued.

(c) A commercial use permit may not limit the taking of fish for
personal use purposes.

(d) A person, may not sell underutilized fish parts from fish
taken for personal use without first obtaining a commercial use permit
under this section.

(e) The Board of Fisheries shall adopt regulations that are
necessary to implement this section in each fish management region

established by regulation by the board. The regulationsfor each

SSSB 305 -10- SB0305b
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region must be based on recommendations received from the fish

game council for that region.

(f) The sale of underutilized fish parts under a commercial

permit is exempt from the
AS 16.43.

(9) In this section

bones, viscera, and sex parts,

* Sec. 14. AS 16.05.930(e)

(e) This chapter does not prevent the traditional

requirements of AS 16.05.675, 16.05.680

"underutilized fish parts"™ means the

including roe, of fish.

is amended to read:

and

use

and

skin,

and game taken for personal use [BY SUBSISTENCE HUNTING OR FISHING],

except that the commissioner may prohibit by regulation the barter of

[SUBSISTENCE-TAKEN] fish and game

commissioner finds [BY REGULATION,

EMERGENCY OR OTHERWISE,

MINATION ON THE RECORD IS MADE] that the barter is resulting

waste of the resource, damage to fish stocks or game populations

circumvention of fish or game management programs.

* Sec. 15. AS 16.05.940(5)

®

possession of fish, shellfish,

is amended to read:

"commercial

fishing” means the taking, fishing

or other fishery resources with

taken for personal use, if the

IF A DETER—

in a

) or

the

intent of disposing of them for profit [,] or by sale, barter, trade,

or in commercial channels

[SUBSISTENCE] permit in possession,

the failure to have a valid personal

if required by statute or

use

regu—

lation, is considered prima facie evidence of commercial fishing if

commercial fishing gear as specified by regulation is involved in the

taking, fishing for, or possession of fish, shellfish, or other

resources;

* Sec. 16. AS 16.05.940(23)

(23) "personal

or possession of finfish,

SB0305b

use fishing"

shellfish,

is amended to read:

means the taking, fishing

or other fishery resources
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Alaska residents for direct personal or family consumption [USE AND
NOT FOR SALE OR BARTER, WITH GILL OR DIP NET, SEINE, FISH WHEEL, LONG
LINE, OR OTHER MEANS DEFINED BY THE BOARD OF FISHERIES];

Sec. 17. AS 16.05.940(28) is amended to read:

(28) "sport fishing" means the taking of or attempting to
take for noncommercial [PERSONAL] use, and not for sale or barter, any
fresh water, marine, or anadromous fish by hook and line held in the
hand, or by hook and 1line with theline attached to a pole or rod
which is held in the hand or <closely attended, or byother means
defined by the Board of Fisheries;

Sec. 18. AS 16.10.265(a) 1is amended to read:

(a) It is unlawful for an individual while acting as a fish
processor or primary fish buyer, or as an agent, director, officer,
member, or employee of a fish processor, of a primary fish buyer, or

of a cooperative corporation organized under AS 10.15 to intentionally
or knowingly make an original purchase of fish from a seller who, in
violation of AS 16.43, does not hold a landing permit, an entry per-
mit® [OR] an interim-use permit, or a commercial use permit issued
under AS 16.05.833.
Sec. 19. AS 16.10.267(a) is amended to read:
(a) When a fisherman sells fish, the fisherman shall possess

(1) a landing permit, entry permit, or interim-use pernmit
issued or transferred to the fisherman under AS 16.43, commercial use
permit issued under AS 16.05.833, or other document authorized by
regulation to be used in place of an entry permit or interim-use
permit; and

(2) an identification card that has been 1issued to the
fisherman by a state or federal agency or other organization desig—

nated by the Department of Public Safety and that bears a photograph

SSSB 305 -12- SB0305b
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* Sec. 20. AS 16.10.267(b) is amended to read:

(b) If requested by the purchaser of the fish or by a peace
officer, the fisherman shall present for inspection the identification
card, entry permit,interim-use permit, commercial usepernmit, or
other document required to be in thefisherman®spossession under (a)
of this section.

* Sec. 21. The division of legal services of the Legislative Affairs

Agency shall prepare a bill containing appropriate amendments to the Alaska

Statutes, outside of AS 16.05, correcting references to ‘"subsistence,"
"subsistence uses," "subsistence users," "personal use of fish and game,"”
and similar terms in order to conform to the provisions of this Act. The

bill shall be presented to the House and Senate Rules Committees for intro-
duction on the first day of the First Session of the Seventeenth Alaska
State Legislature.

* Sec. 22. AS 16.05.258, 16.05.259, 16.05.330(c), and 16.05.940(26),
(29), (30), and (31) are repealed.

* Sec. 23. This Act takes effect immediately under AS 01.10.070(c).

SB0305b -13- SSSB 305



IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
Proposing an amendment to the
Constitution of the State of
Alaska relating to retention of
state management of fish and
wildlife and other wild renewable
natural resources; and providing
for an effective date.
BE IT RESOLVED BY THE LEGISTATURE OF THE STATE OF ALASKA:
* Section 1. Article Vill, Constitution of the State of
Alaska, 1is amended by adding a new section to read: >
SECTION 19. RETENTION OF NATURAL RESOURCES MANAGEMENT BY

THE STATE. Nothing

legislature from enacting laws providing that the reasonable

opportunity to take fish and wildlife and other wild renewable

resources for subsistence uses is limited to rural residents,

if those laws are consistent with Title VIII of the Alaska

National Interest Lands Conservation Act, Pub.L. 96-487, and

are necessary in order to retain management authority over

those resources by the State.

* Section 2. The intent of the amendment proposed by this

resolution, together with the changes to the Alaska National



Interest Lands Conservation Act (ANILCA), Pub.L. 96-487/ required
before this amendment becomes effective, as specified in section 4
below, is:

(a) to validate, ratify, and reinstate any provisions of the
new statutes and amendments enacted by ch. 52, SLA 1986, and of any
regulations adopted under those statutes and amendments, which
otherwise might have to be declared invalid under the Alaska
Supreme Court"s decision in McDowell v. State. 785 P.2d 1 (Alaska
1989), and to explicitly reverse the effect of the McDowell
decision as to those provisions and regulations;

(b) to require an amendment to ANILCA to conform that act to
the provisions of the new statutes and amendments enacted by ch.

52, SLA 1986, and of any regulations adopted under those statutes
and amendments, which limit subsistence uses to rural residents who
reside in a community or area of the state in which subsistence

1
uses are a principal characteristic of the economy of the community
or area, such that the interpretation of ANILCA in the decision of
the Ninth Circuit Court of Appeals in Kenaitze Indian Tribe v.
State of Alaska. 860 F.2d 312 (9th Cir. 1989) is negated; and

(c) to require an amendment to ANILCA that removes the term
"customary trade” from the definition of "subsistence uses"™ such
that in the future the sale (exchange for money) of fish or game,
or parts thereof, will not be held to be a "subsistence use"” that
State law banning such sale must yield to (see e.g. U.S. wv.

Sakurai. et al.. No. A88-026 CR (D. AK 1989)), and further will

not be accorded a priority over the taking of fish or game

resources for other purposes.

9.



* Section 3. The amendment proposed by this resolution shall
be placed before the voters of the State at the next general
election in conformity with art. XIIl, sec. 1, Constitution of the
State of Alaska, and the election laws of the state.

* Section 4. The amendment proposed by this resolution is
effective only upon certification of the election returns by the
lieutenant governor and certification by the governor that Congress
has amended Title VIII of ANILCA in substance as follows:

(a) the term "rural Alaska residents”™ in ANILCA 1is defined as
a person domiciled in a community or area of the state 1in which the
noncommercial, customary, and traditional use of fish or game for
personal or family consumption is a principal characteristic of the
economy of the community or area;

(b) the term "customary trade" 1is deleted from the definition
of "subsistence uses”™ 1in ANILCA; and :
(c) the term "customary and traditional uses™ in ANILCA is

defined as a long-term, consistent pattern of use of indigenous
fish and game resources, recurring seasonally, within geographic
proximity of and accessible to the users®™ residences, employing
traditional methods and means of harvesting, preparing and
preserving such resources for personal use, sharing and barter, and

which provides substantial benefit to the economic, cultural, and

social welfare of the community.
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BY THE RESOURCES COMMITTEE

IN THE SENATE

SENATE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to subsistence fishing and hunting.””
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. FINDINGS AND PURPOSE. (@) The legislature finds that

D new law 1is needed to ensure that subsistence fishing and
hunting opportunities are maintained;

(2) efforts to provide for the needs of residents who primarily
rely on subsistence resources Ffurther the legitimate interests of the
state;

(3) providing for the needs of residents who primarily rely on
subsistence resources, most of whom reside in rural areas of the state, is
consistent with the purposes and objectives of the Alaska National Interest
Lands Conservation Act (P.L. 96-487);

4) efforts to provide for the needs of residents who signifi—
cantly use subsistence resources further the legitimate 1interests of the
state;

(5) conservation of sound fish and wildlife populations 1is in
the best interests of all residents of the state;

(6) this Act 1is consistent with the equal protection and common
use principles of the Constitution of the State of Alaska.

(b) The purposes of this Act are to

(D establish a fish and wildlife allocation system to provide
reasonable opportunities to certain subsistence users through a preference
system, consistent with fish and wildlife conservation principles;

(2) provide for express consideration of the needs of other

1-
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subsistence users; and

3) establish a fish and wildlife allocation system consister

with the Constitution of the State~~o0?~~Alaska.

* Sec. 2. AS 16.05.258(b) is amended to read:

(b) The boards shall determine

(¢)) what portion, iif any, of the stocks and population.*
identified under (a) of this section can be harvested consistent witt
sustained yield; and

(2) how much of the harvestable portion 1is needed to pro-—
vide a reasonable opportunity to satisfy the category |1 subsistence
uses of those stocks and populations.
Sec. 3. AS 16.05.258(c) 1is amended to read:

(c) The boards shall adopt subsistence Tfishing and subsistence
hunting regulations for each stock and population for which a harvest-
able portion is determined to exist under (b)(1l) of this section. I
the harvestable portion 1is not sufficient to accommodate all consump—
tive uses of the stock or population, but is sufficient to accommodate
category | subsistence uses of the stock or population, then nonwaste—
ful category 1 subsistence uses shall be accorded a preference over
other consumptive uses, and the regulations shall provide a reasonable
opportunity to satisfy the <category | subsistence uses. If the
harvestable portion is sufficient to accommodate the category 1 sub-—
sistence uses of the stock or population, then the boards may provide
for other consumptive uses, including category Il subsistence uses, of
the remainder of the harvestable portion. IT the boards do provide

fn-r «t-v,er consu’"*" <vs ubco Of nm remainder of the harvestable -"ortion

category |1l subsistence uses. The boards may not allocate a portion

of a stock or population to commercial or sport uses unless an
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allocation 1is also made to category |1l subsistence uses. If it
necessary to restrict subsistence fishing or subsistence hunting
order to assure sustained yield or continue category | subsistenc
uses, then the preference shall be Jlimited, and the boards shal
distinguish among category 1 subsistence users, by applying th
following criteria:

(¢)) customary and direct dependence on the fish stock o;!
game population as the mainstay of livelihood;

(2) local residency; and

(3) availability of alternative resources.
Sec. 4. AS 16.05.258 1is amended by adding a new subsection to read:

) In this section,

(1) "category | subsistence uses"™ means the noncommercial,
customary and traditional wuses of wild, renewable vresources by a
resident (A) proximate to the domicile of the resident, (B) for whom
subsistence taking constitutes the primary means of securing personal
or family sustenance, and (C) who has customarily and traditionally
participated 1in subsistence taking as a resident for direct personal
or family consumption as food, shelter, fuel, <clothing, tools, or
transportation, for the making and selling of handicraft articles out
of nonedible byproducts of fish and wildlife resources taken for
personal or family consumption, and for the customary trade, barter,
or sharing for personal or family consumption;

(2) "category 1l subsistence uses™ means the noncommercial,
customary and traditional wuses of wild, vrenewable resources by a
resident (*' »»ho has cu ujdiixy emu traditionally taken wild, renew—
able resources for personal or family uses and (B) for whom subsis—
tence taking constitutes a significant means of securing personal or

family sustenance for food, shelter, flei, clothing, tools, or

_3-



transportation, for the making and selling of handicraft articles out
of nonedible byproducts of fish and wildlife resources taken for
personal or family consumption, and for the customary trade, barter,
or sharir."g for personal or family consumption;

3) "family” means persons related by blood, marria
adoption, and a person living in the household on a permanent basis.
Sec. 5. AS 16.05.940(29) is amended to read:

(29) "subsistence fishing™ means the taking of, fishing for,
or possession of fish, shellfish, or other fisheries resources by a
resident [DOMICILED IN A RURAL AREA OF THE STATE] for subsistence uses
with gill net, seine, fish wheel, long line, or othermeans defined by
the Board of Fisheries;

Sec. 6. AS 16.05.940(30) 1is amended to read:

(30) "subsistence hunting” means the taking of, hunting for,
or possession of game by a resident [DOMICILED IN A RURAL AREA OF THE
STATE] for subsistence uses by means defined bythe Board of Game;

Sec. 7.AS 16.05.940(31) 1is repealed and reenacted to read:
(3D) "subsistence uses"™ means category | and category Il

subsistence uses as defined in AS 16.05.258.

* Sec. 8. AS 16.05.940(26) is repealed.
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AMENDMENT

OFFERED IN THE HOUSE

TO: CSHJR 74 ( ) (version "S")

Page 1, lines 5 - 10:
Delete all material and insert:

"Proposing an amendment to the Constitution of the State of Alaska
authorizing the legislature to enact Ilaws relating to allocation of
fish and wildlife and other wild renewable natural resources for
subsistence uses that are consistent with federal laws relating to

subsistence uses 1in order to retain state management authority over

those resources."
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Original sponsor(s): REP. JACKO, Goll, Foster, MacLean

IN THE HOUSE
CS FOR HOUSE JOINT RESOLUTION NO. 74 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
Proposing an amendment to the Constitu—
tion of the State of Alaska relating to
subsistence wuses of fish and wildlife
and other wild vrenewable natural re—
sources; and providing for an effective
date for the amendment.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Articlt VIII, Constitution of the State of Alaska, is
amended by adding a new section to read:

SECTION 19. SUBSISTENCE USES OF RENEWABLE NATURAL RESOURCES.
Nothing In this constitution prohibits the legislature fran enacting
laxs of gerneral applicability, consistentwith the sustained yield
principle, relating ®O the allocation of fish and wildlife and other
wild renewable natural resources for subsistence uses that are consis—
tent with federal laws relating to subsistence uses in order to retain
management authority over those resources by the State.

* Sec. 2. In addition to authorizing thelegislature to enact laws
consistent with federal laws relating to subsistence uses, the intent of
the amendment proposed by this resolution is to validate, ratify, and
reinstate existiub subsister.™?"" 1 the nroviclop* nf ch.
52, SLA 1986, that are consistent with federal laws relating to subsis—
tence uses.

* Sec. 3. The amendment proposed by this resolution, and the intent of
the amendment as set out 1in this resolution, shall be placed before the

voters of the state as one ballot proposition at the next general election

CSLIR 7i( )
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in conformity with art. XIIl, sec. 1, Constitution of the State of Alaska,

and the election laws of the state.

*

voters

by the

is effective immediately upon certification of the election

lieutenant governor.

Sgc. A< Tht amendment proposed by this resolution if approved by the

returns
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5/3/90

IN THE SENATE
SENATE JOINT RESOLUTION NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - SECOND SESSION
Proposing an amendment to the Constitu-—
tion of the State of Alaska relating to
subsistence uses of Tfish and wildlife;
and providing for an effective date for
the amendment.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article VIII, Constitution of the State of Alaska, is
amended by adding a new section to read:

SECTION 19. SUBSISTENCE USES OF FISH AND WILDLIFE. When
consistent with the sustained yield principle and necessary to provide
for subsistence uses, the legislature may grant a preference for the
taking of fish and wildlife for subsistence uses by and among resi-—
dents of-rural areas of the State.

* Sec. 2. The 1intent of the amendment proposed by this resolution is to
validate and ratify state subsistence laws, 1including "An Act relating to
subsistence uses of fish and wildlife; and providing for an effective date"”
enacted by the Sixteenth Alaska State Legislature, that are consistent with
federal laws relating to subsistence uses.

* Sec. 3. The amendment proposed by this resolution, and the intent of
the amendment as set out in this resolution, shall be placed before the
voters of the state as one ballot proposition at the next general election
in conformity with art. XIIl, sec. 1, Constitution of the State of Alaska,
and the election laws of the state.

* Sec. A. The amendment proposed by this resolution if approved by the

voters 1is effective immediately upon certification of the election returns

-
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by the lieutenant governor.
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IN THE SENATE
SENATE . mi NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to subsistence uses of fish and

game; and providing for an effective date.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 16.05.251(a) 1is amended to read:

(a) The Board of Fisheries may adopt regulations it considers
advisable in accordance with the Administrative Procedure Act
(AS 44.62) for

€H) setting apart fish reserve areas, refuges, and sanctu-
aries in the waters of the state over which it has jurisdiction,
subject to the approval of the legislature;

2 establishing open and closed seasons and areas for the
taking of fish; 1if consistent with resource conservation and develop—
ment goals, the board may adopt regulations establishing restricted
seasons and areas necessary for persons 60 years of age and older to
participate in sport or [,] personal use [, OR SUBSISTENCE] fishing;

(3) setting quotas, bag limits, harvest levels, and sex and
size limitations on the taking of fish;

4) establishing the means and methods employed in the
pursuit, capture”™ and transport of fish;

"-af-inn rp.Qu | uts
for means used 1in pursuit, capture”™ and transport of fish;

(6) classifying as commercial fish, sport fish,
use fish, [SUBSISTENCE FISH,] or predators or other categories essen—

tial for regulatory purposes;

per



WORK DRAFT WORK DRAFT WORK DRAFT

) watershed and habitat improvement, and management,
conservation, protection, use, disposal, propagation® and stocking of
fish;

(8) investigating and determining the extent and effect of
disease, predation, and competition among fish in the state, exercis—
ing control measures considered necessary to the resources of the
state;

| 9 prohibiting and regulating the live capture, posses—

9, i . ] ) ]
| sion, transport, or release of native or exotic fish or their eggs;

D (10) establishing seasons, areas, quotas™ and methods of
ﬂ| harvest for aquatic plants;

12% (11) establishing the times and dates during which the
13[ issuance of fishing licenses, permits® and registrations and the
s transfer of permits and registrations between registration areas 1S
BH allowed; however, this paragraph does not apply to permits 1issued or
16i transferred under AS 16.43;

17ﬁ (12) regulating ommercial, sport, [SUBSISTENCE,] and per—
1 sonal use fishing as needed for the conservation, development, and

utilization of fisheries;

(13) requiring, 1in a Tfishery,observers on board fishing

vessels, as defined in AS 16.05.475(d), that are registered under the

2 laws of the state, as defined 1in AS 16.05.475(c), after making a
2 written determination that an on-board observer program

2 (A) is the only practical data-gathering or enforce—
25 ment melanism for that- _fich«-**y >

20 @) will not unduly disrupt the fishery:

2 (C) can be conducted at a reasonable cost; and

28r

(D) can be coordinated with observer programs of other

29°:
agencies, including the National Marine Fisheries Service, North
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1 Pacific Fishery Management Council, and the International Pacific

2 Halibut Commission;

3 (14) establishing nonexclusive, exclusive, and superex

4 sive registration and use areas for regulating commercial fishing.

5 * Sec. 2. AS 16.05.251(d) is amended to read:

6 (d) Regulations adopted under (a) of this section must, consis—

! tent withsustained yield and the provisions of AS 16.05.263 [AS 16.-

8 05.258], provide a fair and reasonable opportunity for the taking of

9 fishery resources by personal use, sport, and commercial fishermen.

10 * Sec. 3. AS 16.05.255(a) 1is amended to read:

1 (a) The Board of Game may adopt regulations it considers advis—

L able 1naccordance with the Administrative Procedure Act (AS 44.62)

13 i for

il (1) setting apart game reserve areas, refuges” and sanctu-—
I aries inthewater or on the Jland of the state over which it has

16 jurisdiction, subject to the approval of the legislature;

1) (2) establishing open and closed seasons and areas for the

18\ taking of game;

19 (3) establishing the means and methods employed in the

2 pursuit, capture, and transport of game, including regulations, con—

2 sistent with resource conservation and development goals, establishing

2 means and methods that may be employed by persons with physical dis—

23 abilities ;

% (4) setting quotas, bag limits, harvest levels, and sex,

2 age, and size limirar-inns 0On the takinp nf

% (5) classifying game as game birds, song birds, big game

a animals, fur bearing animals, predators”® or other categories;

2l (6) methods, means, and harvest levels necessary to control

29

predation and competition among game 1in the state;
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(7) watershed and habitatimprovement, and management,
conservation, protection, use, disposal, propagation”™ and stocking of
game;

(8) prohibiting the live capture, possession, transport, or
release of native or exotic game or their eggs;

(9) establishing the times and dates during which the
issuance of game licenses, permits and registrations and the transfer
of permits and registrations between registration areas and game
management units or subunits 1is allowed;

(10) regulating sport hunting [AND SUBSISTENCE HUNTING] as
needed for the conservation, development, and utilization of game.

Sec. 4. AS 16.05.255(d) 1is amended to read:

()] Regulations adopted under (a) of this section shall provide

that, consistent with the provisions of AS 16.05.263 [AS 16.05.258],
the taking of moose, deer, elk, and caribou by residents for subsis—
tence use [PERSONAL OR FAMILY CONSUMPTION] has preference over taking
by nonresidents.
Sec. 5. AS 16.05 is amended by adding a new section to read:

Sec. 16.05.263. SUBSISTENCE USES OF FISH AND GAME. () Resi-—
dents may take fish and game for subsistence uses as provided by law.

(b) TheBoard of Fisheries and the Board of Game shall identify
the fish stocks and game populations, or portions of stocks and popu—
lations, that are customarily and traditionally used for subsistence.
The boards shall identify rural subsistence areas.

(c) The boards shall determine

(1) what portion, 1if any, of the stocks and populations

identified under (b) of this section can be harvested consistent with

sustained yield; and

2) how much of the harvestable portion is needed to

_4-
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provide a reasonable opportunity for subsistence uses of those stocks
and populations by all residents and by residents of rural subsistence
areas.

(d The boards shall adopt subsistence fishing and subsistence
hunting regulations for each stock and population for which a harvest-
able portion 1is determined to exist under (c) of this section.

(e) IT the harvestable portion ofa stock or population is
sufficient to accommodate the subsistence uses of the stock or popu—
lation by residents of rural subsistence areas, then the boards may
provide for subsistence uses by nonresidents of rural subsistence
areas and for other consumptive uses of the remainder of the harvest-
able portion. IT the harvestable portion of a stock or population 1is
sufficient to accommodate subsistence uses of the stock or population
by residentsof rural subsistence areas, buu 1is not sufficient to
accommodate all consumptive uses of the stock or population, then
subsistence uses of the stock or population by residents of rural
subsistence areas shall be accorded a preference over ether consump—
tive uses, and the regulations must provide a reasonable opportunity
tosatisfy the subsistence uses. IfT the harvestable portion of a
stock or population 1is not sufficient to accommodate all subsistence
uses of a stock or population by residents of rural subsistence areas
and 1t 1is necessary to restrict subsistence uses 1in order to assure
sustained yield of the stock or population or continue rural subsis—

tence uses, then the preference for subsistence uses of the stock or

poDulation by residents of rural tfonce areas i
and the boards shall distinguish among residents of rural subsistence
areas by applying the following criteria:

€Y customary and direct dependence on the fish

game population as the mainstay of livelihood;

stol
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(2 local residency; and
(3) availability of alternative resources.

@) The boards may adopt regulations consistent with this sec—
tion that authorize the taking of fish and game for nonsubsistence
uses.

(g) Takings authorized under this section are subject to reason-—
able regulation of seasons, <catch or bag Ulimits, and methods and
means. Takings and uses of resources authorized under this section
are subject to AS 16.05.831 and AS 16.30.

Sec. 6. AS 16.05.330(c) 1is amended to read:

(©) The Board of Fisheries and the Board of Game may adop:

regulations providing for the issuance and expiration of subsistence
permits for areas, villages, communities, groups, or individuals as
needed for authorizing, regulating”® and monitoring the subsistence
harvest of fish and game. The boards shall adopt these regulations
when the rural subsistence area preference under AS 16.05.263 requires
a reduction in the harvest of a fish stock or game population by
subsistence users who do not receive a preference and by nonsubsis—
tence users.

Sec. 7. AS 16.05.940(23) 1is amended to read:

(23) "personal use fishing™ means the taking, fishing for,

or possession of finfish, shellfish, or other fishery resources from a
fishery established by the Board of Fisheries, by [ALASKA] residents
for personal use and not for subsistence uses, salex or barter, with

. - Im
eill CL J-*/ net, seine, fish wheel, 1long nue, or other mpans deiineu

by the Board of Fisheries;
Sec. 8. AS 16.05.940(29) 1is amended to read:
(29) "subsistence fishing” means the taking of, fishing for,

or possession of fish, shellfish, or other fisheries resources by a

-6-
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resident [DOMICILED IN A RURAL AREA OF THE STATE] for subsistence uses
with gill net, seine, fish wheel, long line, or other means defined by
the Board of Fisheries;

Sec. 9. AS 16.05.940(30) is amended to read:

(30) "subsistence hunting” means the taking of, hunting for,
or possession of game by a resident [DOMICILED IN A RURAL AREA OF THE
STATE] for subsistence uses by means defined by the Board of Game;

Sec. 10. AS 16.05.940(31) 1is amended to read:

(31) "subsistence uses" means the noncommercial, customary
and traditional uses of fish and game [WILD, RENEWABLE] resources by a
resident [DOMICILED IN A RURAL AREA OF THE STATE] for direct personal
or fTamily consumption as food, shelter, fuel, clothing, tools, or
transportation, for the making and selling of handicraft articles out
of nonedible by-products of fish and wildlife resources taken for
personal or family consumption, and for the customary trade, barter,
or sharing for personal or family consumption [; IN THIS PARAGRAPH,
"FAMILY"™ MEANS PERSONS RELATED BY BLOOD, MARRIAGE, OR ADOPTION, AND A
PERSON LIVING IN THE HOUSEHOLD ON A PERMANENT BASIS];

Sec. 11. AS 16.05.940 is amended by adding new paragraphs to read:

(36) "family" means persons related by blood, marriage, or
adoption .living in a household and other persons living in the house—
hold on a permanent basis;

(37) "rural subsistence area" means a subsistence area
outside the road connected area of a municipality or other community
with a populati” 7,000 or more, as determined by 1 Department of

Community and Regional Affairs;

(38) "subsistence area" means an area where significant

subsistence uses occur.

* Sec. 12. AS 16.05.258, 16.05.259, and 16.05.940(26) are repealed.

-7-
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* Sec. 13. AS 16.05.090(c), 16.05.094, 16.05.251(d), 16.05.255(d),
16.05.258, 16.05.259, 16.05.330(c), 16.05.930(e), 16.05.940(2), 16.05.-
940(26), 16.05.940(29), 16.05.940(30), and 16.05.940(31) are repealed.

* Sec. 14. The division of legal services of the Legislative Affairs
Agency shall prepare a bill containing appropriate amendments to the Alaska
Statutes correcting references to "subsistence," "subsistence uses,”" "sub-—
sistence users,”"™ and similar terms in order to conform to the provisions of
this Act. The bill shall be presented to the House and Senate Rules Com-—
mittees for introduction on the first day of the First Session of the
Seventeenth Alaska State Legislature.

* Sec. 15. NONSEVERABILITY. Notwithstanding AS 01.10.030, 1if a pro—
vision of AS 16.05. 263 as enacted by sec. 5 of this Act, or if AS 16.05.-
940(23) as amended by sec. 7 of this Act, AS 16.05.940(29) as amended by
sec. 8 of this Act, AS 16.05.940(30) as amended by sec. 9 of this Act,
AS 16.05.940(31), as amended by sec. 10 of this Act, or AS 16.05 940(37) or

(38) as enacted by sec. 11 of this Act, 1is held 1invalid by the decision of

ja court of competent jurisdiction, then that provision is not severable

from other provisions of AS 16.05 as amended by or enacted by secs. 2 and
4 - 11 of this Act.

* Sec. 16. Sections 2, 4 - 12, and 15 of this Act take effect only if
an amendment to the Constitution of the State of Alaska relating to subsis—
tence uses of fish and wildlife is approved by the voters of the state at

the 1990 general election.

 * Sec. 17. Sections 1, 3, 13, and 14 of this Act take effect only if an

r
amonHmonf tn. t-he Constitutm *Nf the State of Alaska re lating ubsis-

tence uses of fish and wildlife 1is submitted to and disapproved by the

voters at the 1990 general election.

* Sec. 18. This Act takes effect upon certification of election returns

for the 1990 general election by the lieutenant governor.

8-



PROPOSED JOINT RESOLUTION ADDRESSING SUBSISTENCE

JOINT RESOLUTION NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - SECOND SESSION
"Proposing an amendment to the
Constitution of the State of
Alaska relating to subsistence
uses of fish and wildlife; and
providing for an effective date."”

RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article VIII, Constitution of the State of
Alaska, 1is amended by adding a new section to read:

SECTION 19. SUBSISTENCE USES OF FISH AND WILDLIFE.
The people are entitled to take, consistent with the principle
of sustained yield, fish and wildlife for subsistence uses.
The Legislature may provide by law for a reasonable
opportunity for the people to take fish and wildlife for
subsistence uses.

* Section 2. (Intent to validate, ratify, etc.)
* Section 3. (Place before voters, etc.)

* Section 4. (Immediate effective date upon passage by
voters.
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Offered: 4/23/90 6-2031D
Referred: Judiciary

Original sponsor(s): REP. JACKO, Goll, Foster, HaclLean

IN THE HOUSE BY THE RESOURCES COMMITTEE
CS FOR HOUSE JOINT RESOLUTION NO. 74 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
Proposing an amendment to the Constitu-
tion of the State of Alaska relating to
retention of state management of fish
and wildlife and other wild renewable
natural resources; and providing for an
effective date for the amendment.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article VIII, Constitution of the State of Alaska, is
amended by adding a new section to read:

SECTION 19. RETENTION OF NATURAL RESOURCES MANAGEMENT BY THE
STATE. Nothing 1in this constitution prohibits the legislature from
enacting laws relating to subsistence uses of fish and wildlife and
other wild renewable natural resources that are consistent with valid
federal laws in order to retain management authority over those
resources by the State.

* Sec. 2.The amendment proposed by this resolution shall be placed
before the voters of the state at the next general election 1in conformity
with art. XIl1l, sec. 1, Constitution of the State of Alaska, and the elec-
tion laws of the state.

* Sec. 3.The amendment proposed by this resolution is effective irame-
diately upon certification of the election returns by the lieutenant gover-

nor.

HJRO74B -1- CSHJR 74 (Res)
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A CONSTITUTIONAL AMENDMENT ESTABLISHING
A SUBSISTENCE PRIORITY FOR RURAL ALASKANS

Position paper prepared by
Alaska Department of Fish and Game
and
Alaska Department of Law

March 7, 1990

l. The problem

On December 22, 1989, the Alaska Supreme Court issued a
decision in McDowell v. State that the rural preference 1in the

state subsistence law was unconstitutional. This ruling makes it
constitutionally 1impossible for Alaska to enact a law consistent
with Title VI11 of the Alaska National Interest Lands Conservation

Act (ANILCA). That section makes federal officials responsible for
providing a preference for subsistence uses of fish and wildlife
by rural residents on federal public Jlands wunless, in laws of
general applicability, the state provides for such uses.

Without a solution to the problem created by the McDowell
decision, management of fish and wildlife will be conducted both
by the federal and the state governments. This will undoubtedly
lead to conflicts over the allowable.uses of fish and wildlife and
take many of the decisions out of the hands of Alaskans and give
them to the federal government. The state was granted a stay by
the supreme court until July 1 with respect to existing regulations

only.
Il. Objectives to be achieved in any solution

We believe that any solution must meet the following
objectives:

The state must retain its traditional role as manager of the
fish and wildlife resources in Alaska 1in order to ensure the
continued health and viability of those resources, as well as to
make sure management of the resources 1is responsive to the needs
of Alaskans.

There should be a priority for subsistence uses of fish and
wildlife by those Alaskans who most rely on such uses, the
majority of whom live 1in rural areas of the state.

The greatest certainty and predictability must be given to all
fish and wildlife users, requiring that potential management
conflicts between state and federal management agencies be
minimized.



I1l1. Review process

In the two months since the ruling, the administration has
received comments from a wide range of Interested and affected
Alaskans, reviewed a number of recommended solutions, and met with
a variety of user groups 1including Alaska Native organizations,
commercial fishing organizations, and sportsmen and outdoor groups,
since allocation of Alaska®"s fish and wildlife resources touches
nearly everyone 1in the state, the administration has kept an open
mind in reviewing all proposed solutions. For that reason, a great
deal of time has been spent 1in reviewing the legal parameters of
the court ruling and all such proposals.

IV. Options suggested

* Ask the Alaska Supreme Court to reconsider its decision 1in
McDowell.

The state requested a rehearing of the supreme court"s
decision, arguing that the court overlooked or misconceived several
legal principles and material facts. That request for rehearing
has been denied.

* Amend the Alaska Constitution to authorize a subsistence
priority for rural residents.

since this is the preferred option chosen by Governor Cowper,
it will be discussed in more detail 1in sections V and VI of this

paper.

* Amend ANILCA to eliminate the federal subsistence priority
for rural residents.

The administration rejected this approach primarily because
it does not have the support of either the Alaska Congressional
delegation or the Alaska Native community, both of which would be
essential for any amendment to pass Congress. ANILCA was crafted
as a compromise which balanced a number of competing 1interests.
Amending it would require an agreement among the state, the Alaska
Native community, and the Alaska Congressional delegation at the
very minimum. In addition, in the 1978 subsistence statute,
throughout the ANILCA legislative process, 1in the 1982 statewide
ballot referendum, and in the 1986 subsistence statute the state
has continually supported a subsistence priority for rural

residents.

* Amend ANILCA to preempt state law as necessary to grant
rural residents a subsistence priority statewide.



Under this scenario, we would ask- Congress to apply the
supremacy clause and require the state to give rural residents a
subsistence priority statewide, despite the constitutional problems
addressed by the Alaska Supreme Court in McDowell. Because of
state sovereignty principles, this was not considered to be an
option that the state should willingly support. Without state
support, it is probably not politically attainable.

* Amend state law to provide a subsistence priority to state
residents most dependent on fish and wildlife, as determined
through some kind of individualized permitting system, and then
amend ANILCA to conform to the state law.

This option was initially suggested by Governor Cowper early
in the debate on how to resolve the dilemma posed by the supreme

court®"s ruling, state officials went to great lengths to attempt
to develop a system that would be consistent with the state
constitution. The tentative proposal was for a three-member

Subsistence Commission with powers and .authorities similar to the
Commercial Fisheries Entry Commission to determine who was a
"subsistence user,"™ using a set of criteria for making those
determinations. This option was eventually rejected because 1) it
would be extremely burdensome and intrusive on those Alaskans it
was 1intended to protect; 2) it would create a large, cumbersome
bureaucracy with a cost of many millions of dollars a year; 3) it
was estimated that at least 100,000 individual determinations would
need to be made, all of them subject to appeals and litigation; 4)
it would require a minimum of three to four years to establish such
a system, and make the initial determinations; and 5) there was a
serious question whether such a system would be consistent with the
Alaska Constitution as interpreted in McDowell.

in addition, this approach would still result 1in state law
being inconsistent with the subsistence preference provisions of
ANILCA, in the absence of an amendment to ANILCA, already
determined to be unattainable. This would create an unacceptable
risk of a federal takeover of fish and wildlife management.

* Interpret -"*"7%j 804 of ANILCA as preempting state law on
federal lands {; flay ultimately be defined by the courts),
with Implementatiu ®» —-—- -led out by state officials.

State and federal attorneys jree that Congress intended the
ANILCA subsistence priority for r\: al residents to apply on federal
lands and to preempt conflicting state laws. A legal argument can
be made that, under the supremacy clause of the United States
Constitution, state officials can implement the ANILCA subsistence
priority by ruriil residents on federal lands directly under ANILCA.
On the other hand, it can be argued that state officials are bound
by the state constitution and cannot implement a conflicting
federal law.



Another uncertainty 1is the geographic scope of the ANILCA
preference. "Public lands"™ are defined as "land situated in- Alaska
which, after the date of enactment of this Act, are Federal lands,
except [valid state and Native corporation selections].” "Federal
land™ 1is defined as "lands the title to which 1is 1in the United
States after the date of enactment of this Act.” "Land" 1is defined
as "lands, waters, and interests therein."”

The possible geographic scope of the ANILCA preference under
these definitions ranges from "narrow™ (wildlife only when they are
physically present on federal 1land, and fish only when 1in non-
navlgable waters on federal land) to "broad” (wildlife throughout
their migratory range, even when not on federal 1land, and fish
wherever they are 1in any waters of the state, including the
territorial sea).

This option 1is not the preferred option for reasons in
addition to the uncertainty over the geographical scope of ANILCA.
since the state would be acting under federal, as opposed to state,
authority there would undoubtedly be [litigation challenging the

ability of the state to proceed directly under ANILCA. The more
direct avenue is to amend the state constitution to allow state
agencies to act directly under state law. However, the preemption

option may provide a fallback position 1if the constitutional
amendment fails.

* seek cooperative agreements with the Secretaries of Interior
and Agriculture under which the ANILCA priority would be imple—
mented by them, perhaps only through closure authority to avoid
dual management of the resource.

It is clear that a failure by the state to give rural
residents a subsistence priority, something which McDowell now says
is impossible under the state <constitution, would result 1in a
federal takeover of fish and game management for subsistence uses

on federal public lands. The Secretary of the Interior has made
it clear he wishes to see the state resolve this 1issue in order to
bring us into compliance with the provisions of ANILCA. One former

Interior Department official believes that the Secretaries”
authorities to implement a subsistence priority for rural residents
on federal lands 1is Ilimited under ANILCA to their authority to
close the lands to the taking of fish and wildlife until the
priority 1is satisfied. However, current Department of the Interior
officials have also made it clear that they believe their authority
to be much more expansive than mere closure authority.

This 1is an option that, of necessity, is being discussed with
federal officials both for the time period between July 1 and the
effective date of a constitutional amendment, and 1in the event an
amendment does not pass the Legislature or the voters. Because it

- 4 -
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easily could result in a federal takeover of Tfish and wildlife
management however, it is not the preferred option.

* Use current management tools - seasons, bag limits, same-
day (or even two-day) airborne prohibitions, etc. - creatively to
benefit those most dependent on fish and wildlife.

some people point to the fact that prior to the state®s 1978
statute giving subsistence uses a priority, the Boards of Fisheries
and Game had the authority to provide fo** subsistence uses wusing
the traditional regulatory tools of methods and means. They argue
that in order to make the state approach consistent with ANILCA,
these traditional regulatory tools could be employed to explicitly
favor rural residents. Any direct attempt by the boards to
implement such a priority through regulations would be subject to
the same constitutional challenge as the rural preference struck
down in McDowell. In addition, ANILCA only stays the federal
responsibility for providing the subsistence priority by rural
residents on federal 1lands if the state has, in laws of general
applicability, the same definition of and priority for subsistence
as the federal law. simply using traditional management tools
would not satisfy that requirement of ANILCA, again running the
risk of a federal takeover.

* challenge the ANILCA subsistence priority for rural
residents and/or Congressl power to require such a priority on
constitutional grounds.

The administration does not support this option primarily
because we support the rural subsistence preference contained 1in
ANILCA and believe an attempt to challenge that priority is not
warranted. Such a challenge would probably be based on the grounds
that the ANILCA priority violates 1) equal protection, applicable
to federal statutes wunder the due process clause of the Fifth
Amendment to the United States Constitution, and 2) the statehood
compact, with respect to the first argument, the federal constitu—
tion has a much more deferential equal protection test than the
Alaska Constitution, and the state is not considered to have very
strong legal arguments. With respect to the second argument, a
unanimous United States Supreme Court ruled 1in 1976 that the
federal government has the constitutional authority to regulate
fish and wildlife on federal Ilands.

* Amend the Alaska Constitution to authorize a subsistence
priority for Alaska Natives.

Although many of the rural residents who most rely on fish and
wildlife for their economic and cultural well-being are Alaska
Natives, there are also many non-Native rural residents who depend
on the same fish and wildlife. The administration does not support
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a Native only preference. Further, such- a priority would not be
consistent with ANILCA.

* Amend ANILCA to authorize a subsistence preference for
Alaska Natives.

The same position as above applies to this option.
V. The administrationis preferred approach

In McDowell, the Alaska Supreme Court struck down the state"s
subsistence priority for rural residents because it violated

article VIIl of the Alaska Constitution. It did not rely on any
provisions of the federal constitution in striking down the
subsistence priority for rural residents. Accordingly, the Alaska

Constitution can be amended to make constitutional the subsistence
priority by rural residents struck down in McDowell.

Amending the state constitution is the cleanest way to allow
the state to again be consistent with ANILCA and provide a
subsistence priority by rural residents. Such an amendment would
ensure that the state would retain management of fish and wildlife
on federal land, a goal which played a major role in the statehood
movement. In addition, 1t would permit the state to ensure that
rural residents most vreliant on fish and wildlife have the
necessary opportunities to take those resources when needed. The
state has attempted to do so for more than 10 years now, only to
be stymied by one court decision after another. By authorizing a
subsistence priority for rural residents in the Alaska Constitu—
tion, the state would have <clear authority to finally 1implement
what has been state policy for more than a decade.

VI. further Discussion and Considerations
A. The amendment and its effect.

The governor has proposed a constitutional amendment
which would authorize the Ulimitation of subsistence uses of fish

and wildlife to rural residents. such uses already can be the
subject of a priority under the current article VIII, section 4,
which authorizes "preferences among beneficial uses.”™ The proposed
section 19 would be added to article VIII, and would read:

Nothing 1in this <constitution prohibits the
Legislature from 1limiting the taking of fish and
wildlife for subsistence uses to rural residents,
and from providing for the allocation of that taking
among rural residents on the basis of local or
community residents, availability of alternative
resources, and customary and direct dependence on



a fish or game population as the mainstay of
livelihood.

The wording of the proposed resolution makes clear that:

The intent of the amendment proposed by this
resolution is to validate, ratify, and reinstate any
provisions of [the 1986 state subsistence law] and
of any regulations adopted (thereunder], which
otherwise might have to be declared Invalid under
the Alaska Supreme Court®"s decision in McDowell v.
State, 785 P.2d 1 (Alaska 1989), and to explicitly
reverse the effect of the McDowell decision as to
those provisions and regulations.

If this resolution passes the Legislature and in the November
general election, the state would be authorized to have legislation
consistent with ANILCA and the legislation which was enacted in

1986 would be validated vretroactively, rather than requiring
reenactment. The principle of retroactive validation is accepted
in caselaw from other jurisdictions, and has been noted by the

Alaska Supreme Court 1in Matthews v. Quinton, 362 P.2d 932, 938
(Alaska 1961).

B. What happens between July 1 and the general election?

IT this resolution passes the Legislature, the state
could ask the Alaska supreme Court for an extension of the stay 1in
McDowell until after the November general election results were
certified. The justification for the request would be that, if the
amendment does pass in the general election, the disruptions and
start-up costs for a contingency plan which would only be effective
from July 1 through the general election would not be in the best
interests of the state.

The court may not be receptive to such a request, since
in a February 26, 1990, order denying a request that the current
stay be vacated, the court stated:

The stay entered on January 5, 1990, will
expire on the close of business July 1, 1990.
Extensions to the stay will not be granted.

The court may have been indicating that the state must face

up to the consequences of the McDowell decision. The comment,
however, was made in a context 1in which no party had asked for an
extension of the stay. It is possible that if a constitutional
amendment did pass the Legislature, the court might consider an
extension. At the same time, we cannot rely on an extension of
the stay. Thus, a contingency plan will have to be developed which

would apply from July 1 until after the November election, 1in the



event the stay were not continued. .-The state is currently
participating in the federal contingency planning process.

C. The amendment®s relationship to the Kenaitze problem.

The proposed amendment only attempts to resolve the
problem created by the supreme court®s decision in McDowell, which
conclusively precludes the state from having a law that 1is
consistent with the definition of and priority for subsistence uses

in ANILCA. This imminently threatens the unified management so
necessary for the welfare of the fish and wildlife in Alaska and
for those who use those resources. The proposed amendment does

not attempt to address other subsistence 1issues, such as the
inconsistency of the state®s definition of "rural” and Congress®s
use of that term 1in ANILCA, as 1identified by the ninth circuit
court of appeals 1in Kenaitze Indian Tribe v. state, 860 F.2d 312
(9th Cir. 1988).

In that case, the court held that the state"s current
definition of “"rural area"™ found 1in AS 16.05.940(25) is not
consistent with the use of the term "rural™ in ANILCA. The state
had defined "rural area"™ as:

a community or area of the state in which the
noncommercial, customary, and traditional use of
fish or game for personal or family consumption 1is
a principal characteristic of the economy of the
community or area.

The ninth circuit concluded that focusing on the economy
of the community or area was not consistent with Congress™s intent.
It based its view on what it considered the "common sense”™ meaning
of "rural"™ as being connected to population levels and densities.
IT the proposed constitutional amendment passes, it would not
resolve the "rural"™ issue; wunless the proposed constitutional
amendment passes, however, the state cannot even attempt to achieve
consistency between its definition of "rural”™ and the federal one.

Even if the McDowell decision had not been 1issued, it
would still be premature to consider changing state law to define
"rural”™ in a way which would be consistent with ANILCA. Although
the ninth circuit said the state definition was not consistent, it
did not say what the term "rural”™ 1in ANILCA meant, and gave the
state no clear guidance as to how the state definition should be

amended to make it consistent with ANILCA. The meaning of "rural"”
in the federal 1law is currently the subject of federal district
court proceedings in the Kenaitze case. Until that 1lit:.gation

provides more guidance as to what would be consistent with 1vNILCA,
it would be 1inappropriate to try to amend state law to mat ch the
federal law. At this point, of course, the state does not even



have the authority to define subsistence- in terms of rural resi—
dents, quite apart from refining the "rural”™ definition.

If this constitutional amendment passes, the state will
in the meanwhile have gathered more information about the scope of
the term "rural”™ in ANILCA through the federal district court case.
A reasoned decision can then be made whether the best course 1is to
repeal the state definition, replace the state definition with
another definition, or attempt to amend ANILCA to reflect the state

definition in the federal law.

D. Severability.

IfT the <constitutional amendment validating the 1986
subsistence law does not pass, the ANILC/. standards will apply to
federal 1land in the state. However, what the rules would be for
state and private lands depends on the question of severability.

Under McDowell, the limitation of the subsistence
priority to only rural residents in the 1986 state law is invalid
on state and private lands. However, the court did not decide
whether the remainder of the 1986 law, 1including the priority of
subsistence uses over other uses, 1is also invalid.

The basic question is whether the Legislature would have
intended the subsistence mandate and priority to remain in effect
if the class of subsistence users 1included all Alaskans. In that
event, hunting by nonresidents and sport and commercial fishing
would have to be eliminated before subsistence uses (open to all
Alaskans) on any fish stock or game population could be cut back.
(The subsistence uses would be subject to reasonable regulation,
however, without requiring other uses be eliminated.)

If the Legislature intended that the rest of the law fall
if the rural limitation were invalid, then the boards would not be
required to authorize subsistence fishing and hunting (open to all
Alaskans), and would not be required to give it a priority. The
boards could in their discretion, however, authorize subsistence
uses and give these uses (as opposed to users) a priority, 1in any
given situation.

This question will probably be presented to the superior
court when the case returns there from the supreme court.
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SUBSISTENCE OPTIONS EXPLORED BY THE DEPARTMENT OF LAW

Ask Che Alaska Supreme Court Co reconsider its decision 1in
McDowell

Amend Che Alaska Constitution to authorize a subsistence
priority for rural residents

Amend ANILCA to eliminate the federal subsistence priority for
rural residents

Amend ANILCA to preempt state law as necessary to grant rural
residents a subsistence priority statewide

Interpret section 804 of ANILCA as preempting state law on
federal Jlands (as those may wultimately be defined by the
courts), with implementation carried out by state officials

Seek cooperative agreements with the Secretaries of Interior
and Agriculture wunder which the ANILCA priority would be
implemented by them, perhaps only through closure authority
to avoid dual management of the resource

Amend state law to provide a subsistence priority to state
residents most dependent on fish and wildlife, and then amend
ANILCA to conform to the state law

Use current management tools -- seasons, bag limits, same-dav
(or even two-day) airborne prohibitions, etc. -- creatively
to benefit those most dependent on fish and wildlife

Challenge the ANILCA subsistence priority for rural residents

and/or Congress® power to require such a priority on
constitutional grounds



® ®
CHRONOLOGY QF THE STATE'S SUBSISTENCE LAW

1978 STATE'S FIRST SUBSISTENCE LAM: The state passes its
first subsistence law which; once sustained yield has been ensured,
requires that subsistence uses be allowed, with a priority if
necessary. The Ulaw defines subsistence uses as "customary and
traditional uses" of fish and game for specific purposes such as
food.

1980 ANILCA: Congress passes the Alaska National Interest
Lands Conservation Act, creating 104 million acres of new national
parks, preserves and wildlife refuges. Title VIII of that act
mandates that the state maintain a subsistence hunting and fishing
preference for rural residents, or forfeit management of these
subsistence uses on public lands. IT the state fails to protect
subsistence as described in ANILCA, the act stipulates that the
federal government will take over management of fish and wildlife
on the two-thirds of the state that 1is federal land,

\A f-
1982 CONSISTENCY: The joint Boards of Fisheries and Game
adopt aregulation specifyingthat customary and traditional uses
are rural wuses, and the Department of Interior certifies the
state®s consistency with ANILCA.
1982 REPEALINITIATIVE: A statewide effort to repeal the
subsistence law fails by a large margin at the polls.
1983 SUBSISTENCE SUIT: Several Alaskans file suit against
the state subsistence law. In McDowell v. State, they argue that

the law denies subsistence privileges to some urban residents who
have long depended on fish and wildlife resources, while granting
those privileges to some rural residents who do not need 1it, and
for that reason the law is unconstitutional.

1985 MADISON DECISION:Theatlaska supreme court, inthe

Madison decision, rules that state regulations limiting subsistence
to rural residents are not consistent with the state"s 1978
subsistence law. The Interior Department notifies the state that
the Madison decision violates the provisions of ANILCA and
threatens takeover of fish and wildlife management on public lands
unless. th8. state comes up with a new subsistence law, incorporating
the rural limitation.

1986 NEM/SUBS|STENCE LAW:  The Alaska Legislature enacts a new
law limiting subsistence to rural residents. In state superior
cojjpt, the McDowell suit is amended to challenge the new
subsistence law. The Kenaitze Indian Tribe also files a suit in
federal court under ANILCA to protest the classification of the
Kenai Peninsula as an urban area.



1987 KENAITZES INITIALLY DENIED: A federal judge rules

against the Kenaitzes, saying the state subsistence law"s
definition of rural agrees with the use of the word "rural™ in
federal subsistence law.

1987 MCDOWELL INITIALLY DENIED: The state superior court

holds that the 1986 subsistence law is constitutional.

1988 KENAITZE DEC|S|ON REVERSED The ninth U.S. circuit court

of appeals 1in San Francisco reverses the Kenaitze decision and
holds that the state definition of rural 1is not consistent with

ANILCA. The U.S. Supreme Court ultimately denies review.

1989 KENAITZE NEGOTIATIONS: Under direction by the federal
district court 1in a preliminary injunction, the state and the
Kenaitze tribe agree to a one-year educational fishery, for
plaintiffs in that case only, until a permanent subsistence
solution can be found. The state initially believes that a simple
amendment”to ANILCA, which changes the federal definition of rural
to match the state definition, 1is the best solution. However, that

effort failed, and negotiations begin toward reaching a consensus
opinion.

1989 MCDOWELL DECISION: On December 22, the Alaska supreme

court rules the 1986 state subsistence law 1is unconstitutional
because it excludes urban residents from subsistence activities.

1990 STAY GRANTED: On January 5 the Alaska supreme court
granted the state a stay in the McDowell decision until July 1 with
regard to existing regulations. As a consequence, all existing

regulations are in effect and are enforceable until that time.



Composition of Statewide Subsistence Harvest

Other 8.06%

Marine Mammal
14.86%

Game 18.25%

Figure 2. Statewide Subsistence Harvest Composition

How Large is the Subsistence Harvest?

Statewide, non-commercial fishing and huntin% provided
anestimated 35-45 million pounds of food annually to rural
areas during the 1980s. This comes to about 300-400 lbs
per person a year, or about a pound of food per day.

Most of the subsistence harvest was fish (about 59 percent
by wellght), along with marine mammals (about 15 per-
cent), land mammals (about 18 percent), and other wild
resources Sabo_ut8 percent, including shellfish, birds, and
wild plants) (Fig. 2).

Figure 3. Subsistence Harvests by Region

58.83% Fish

Where Does the Subsistence Harvest Occur?

Subsistence uses occur in all regions of the state. The
Iar%est_annual harvests occur inthe Western Region (about
13.5 million Ibs) and Arctic regrons (about 10 million Ibs?(.
Other sizable non-commercial harvests occur on Kodia
Island (5.5 million Ibs), Southwest Region (5.0 million Ibs),
the Interior R.e(lyon 4.7 million Ibs?, and the Southeast
Region %1.5 million Ibs).  The smallest harvest occurs in
the Southcentral Region (.9 million Ibs), primarily in the
Copper River Basin, Tyonek, English Bay, and Port Gra-
ham (Fig. 3).

Where Does the Subsistence Harvest Occur?

SOUTH-CENTRAL SOUTH-EAST ~ INTEHOH

SOUTHWESTT ~ KOOIAK ISLAND
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How Does Subsistence Compare with Cnmmi>rr|gl find
Sport Uses?

While subsistence is important, it represents a compara-

tively small portion of the wild resources harvested annu-
ally in Alaska. In Alaska's salmon fisheries, subsistence
harvests generally represent less than 1percent of the total
salmon harvests. Considering all fish and game harvested
in the state, about 4 percent by weight went to subsistence
uses, 1 pet cent went to sport uses, and 95 percent went to
commercial uses (Fig. 4).

Who U»«« th« Mott Flth Otmof
Rotouret Htrvttts In AJttkt

Sport 1.00% Subwrttoc* 4.00%

Commofcit) 00.00%

Figure 4. Fish and Game Harvests by Principal User Group

Subsistence and Cash

Our studies indicate that in many rural areas, subsistence
IS %art ofatraditional regional economy, termed a "mixed,
subsistence-market economy”. This t?/pe of economy
occurs in the Canadian north as well. [n mixed, subsis-
tence-market economies, fishing and hunting are central
activities conducted by extended family ?roups. The
family invests insmall-scale, efficient technologies, such as
fishwheels, gill nets, motorized skiffs, and snowmachines,
used for producing food. Subsistence production is not
oriented toward market sale or accumulated profit, as is
commercial market production. Rather, it is directed
toward meeting the self-limiting needs of families and
small communities.

A family’s subsistence production is augmented and sup-
ported by cash employment by family members. Depend-
Ing upon the region, emi)loyment commonIYlls incommer-
cial fishing, commercial trapping, and public sector wage

employment.  Typically, but not always, mean annual
monetary incomes in the region are modest and intermit-
tent. Families follow an economic strategy of using a
portion of the annual monetary ea{nln?s to capitalize in
subsistence technologies for producm? ood. This combi-
nation of subsistence and commcrcial-wage activities by
extended family groups characterizes the mixed, sulvus-
tence-markct economy.

This mixed, subsistcnce-market system underlies the econo-
mics of most rural areas of the state. The mixed economic
system has existed in various forms since before the Rus-
sian period. It is verr durable, which indicates its success
in providing for rural families.

Traditional Harvest .Areas

Our studies show that subsistence users tend to harvest in
traditional use areas surrounding their communities. This
means that most subsistence harvest areas tend to be rela-
tively accessible from the community, although seasonal
camps are used for certain species.

Figure 5. Subsistence Fishing Areas, Hoonah, 1920-1985.



Consequently, subsistence harvest areas for particular
groups of people are definable and relatively predictable.

ubsistence users generally do not harvest outside their
community’s traditional use areas (Fig. 5).

Subsistence Vfllusa

In addition to its nutritional value, subsistence provides
important cultural and social values to rural communities.
Our studies indicate that subsistence arc central activities
unifying extended families and small communities. The
traditional wide-scale sharing of subsistence products
between families help unify communities.

Subsistence activities bring meaning and purpose to life in
many communities. This is especially true_for Alaska
Native groups. In many places, subsistence still expresses
ancient spiritual linkages between humans, wild animals,
and the land handed down by oral traditions.

The Importance a Subsistence

In summary, Alaska’s rural regions tend to be different
from Alaska’s urban centers in terms of culture, traditional
food use, and economic circumstance, reflecting the state’s
historic pluralism. Subsistence continues to be an essential
gart of the economy and culture of many rural areas,
ubsistence fishing and huntln? produces a substantial
portion of the state’s food squ_y in rural areas. Subsis-
tence provides economic stability to many areas which
have mixed, subsistence-market economic systems. And
subsistence expresses a number of traditional values of
importance to Alaska’s diverse cultural groups.

Additional Reading

Alaska Department of Fish and Game, Division of
Subsistence, Technical Paper Series. This series is the
primary source of information on contemporary subsis-
tence uses in Alaska. Write Technical Regort Librarian,
Division of Subsistence, ADF &G, Box2-3000, Juneau, AK
99802, for listings and reports.

Wolfe, Robert J. and Robert J. Walker (1987) Subsistence
Economies in Alaska: Prod_uctlwt%, Geography, and De-
velopment Impacts.  Arctic Anthropology 24L2):56-81.
This paper describes subsistence harvests inAlaska for the
1980s by geographic region.

Primary authors: Robert J. Wolfe and Robert G. Boswaorth



ENCLOSURE 4

Subsistence in Alaska: A Summary

Division of Subsistence. Alaska Department of Fish and Game
Box J-2000, Juneau Alaska, 99802 (907) 465-4147
February 26. 1990

Introduction

Subsistence is important to the e_conomi and culture of
many families and communities in Alaska. This report
describes some characteristics of subsistence in Alaska,
based on studies by the Division of Subsistence, Alaska
Department of Fish and Game.

What Is Subsistence?

Subsistence is part of the cultures, traditions, and econo-
mies of many families and communities in Alaska. In
current state and federal law, subsistence is defined as
customary and traditional, non-commercial uses of wild
resources, for a variety of purposes. These uses include
harvesting and processing wild resources for food, cloth-
ing, fuel, transportation, construction, arts, crafts, sharing,
and customary trade.

Alaska has a subsistence law because subsistence contin-
ues to support a major part of state’s rural economy and
culture. ~Alaska is uniqlue in this regard. ~Alaska is a
pluralistic state. A sizable number of traditional cultures
and economies exist side-hy-side in the state. These
traditional cultures and economies coexist with the indus-
trial-capitalism of Alaska’s urban centers.

The stated intent of the federal and state subsistence

Figure I. Alaska Rural and Non-Rural Population

statutes was to provide the opportunity for these tradi-
tional cultures and economics to continue to exist.

How Many People Participate in Subsistence?

During the 1980s, oiir best estimate is that there were
about 110,075 people in about 225 communities who par-
ticipated In subsistence practices to some degree. Of
these, about 50,000 were Alaska Native, and about 60,000
were not Alaska Native.

This represents the number of people living in rural areas
having subsistence uses, as determined by the Boards of
Fisheries and Game under the laws and regulations that
existed during the 1980s. By comparison, there were about
429,500 non-rural residents, who could hunt and fish under
sport, commercial, and personal use regulations, but not
under subsistence regulations (Fig. 1).

Our studies indicate that not all 110,000 rural residents
actually harvested wild resources for subsistence. In fact,
harvesting fish and game was the responsibity of a minority
of people in rural areas. However, sub:istence foods are
widely distributed through non-market nttworks in rural
communities. Because of non-commercial sharing, most
residents in rural communities make use of subsistence
foods during the course of ayear to some extent. Thus, the
best estimate of the number of participants in subsistence
Is the size of the rural population.



ENCLOSURE 5

Summary of Recent Decisions and

Active Cases Involving Subsistence

Excerpted from

Alaska Bar Association
1989 Subsistence Update

Akutan v. Hodd, Nos. AS5-701 Civ., J85-037 Civ, and J85-038 Civ.
&consolldated} gD. Alaska) (von der Heydt), appeals pending, Nos. 88-3610,
8-3703,88-3703 (9th Cir.)

. This case was initially Sled in December 1985 and involved the interpretation of
Section 810 of ANILCA. Itsfocus was on when the Secretary of the Interior must follow
procedures_ designed to ensure that use and/or disposition” of federal lands does not
Unnecessarily restrict subsistence uses. Interiors position was that it had only to undertake
such, proceddres when the proRosed use or disposition had a probability of significantly
restricting subsistence uses. The plaintiffs contended that Interior had fo_undertake the
procedurés whenever such use or disposition might significantly restrict subsistence uses.



The district_court held that Interior erred when it applied the "probabilir
standard in determlnln? when. to undert,?ke the procedures. Its decision was hased on K
Court of Appeals’ earlier decision in Vilage of Gambell v.. Hodel, 774 F2d 1414 (9th Cir.
1985) (Gambell IT). Both the government and the mtervenlng} 0il companies appealed and
the Ninth Circuit affiymed. Tribal Village ofAkutan v. Hodel, 792 F.2d 1376 (9th Cir. 1986).
The ?overnment,and the oll comE)_anles petitioned for certiorari, Followmg the Supreme
Court's decision ja Amoco Production Co. v. ViLlage of Gambell, 107 S. Ct. 1396 (1987) (see
discussion below), the Supreme Court granted thelrgetltlons, reversed, and remanded for
reconsideration in light ofAmoco, 107 S. Ct 1598 (1987).

On remand to the district court the tribal wllaqes amended their complaint to
allege aboriginal hunting and fishing rights in the lease sale area. The parties then agreed
to,a stay of al| proceedings on the Tribes" aboriginal title claim p_endlngf a decision by the
Ninth Circuit in Gambell'on remand. Meanwhilé, the State, the tribal villages, and various
environmental organizations sought summary Audgment on their clajms thit the lease sale
violated the Outér Continental Shelf Lands®Act,"the National Environmental Policy Act,
and the Endangered SEemesAct On January 22, 1988, the district court denied the State’s
claims under the OCSLA and on March 11,1988 denied the NEPA and ESA claims, The
plaintiffs appealed hoth decisions to the Ninth Circuit and moved the district court for an
order enjoining the sale pending the appeal. On March 15,1988, the district court granted
the injunction pending appeal

On October 5, 1988, the Court upheld the District Court's decision on all counts.
It held that the Secretary properly decided not to accept the State's recommendations
under OCSLA; that the “Secretary’ could remedy any deficiencies in his Environmental
Impact Statement at the exploratory or production stages of development; and that the
Secretary's reasons for regectlng recommendations by the National Marine Fisheries
Service fo implement the ESA were not arbitrary or capricious.

. Plaintiffs moved for a rehearing, with a suggestion for rehearln? en banc, together
with a request that the sale be stayed pending rehédring. The motion for stay was, denied
as. moot shortly after the lease sale'was held in mid-October, the petition for rehearing was
rejected on March 9, 1989, although the Court did modify its opinion in some Minor
reSpects on that date. Plaintiffs dre now evaluating whether to file an appeal in the

Supreme Court

2. Alaska Fish and Wildlife Federation and Outdoor Council, Inc. v. Dunkel, 829
FJ2d 933 (9th Cir. 1987), cert denied, 56 U SILW. 3682 (April 4, 1988), on
remand, No. J84-013 Civ. (D. Alaska) (von der Heydt)

This case was filcid in the Spring of 1984 by the Alaska Fish and. Wildlife
Federation and Outdoor Counci| and the "Alaska Fish “and Wildlife Conservation Fund
Conservation Fund). The plaintiffs sought a declaration that two cooperative agreements
the Hooper Bay Agreement and the 1985 Goose Management Plan) entered into by the
ish & Wildlife "Service, the ADF&G, AVCP and the California Department of Fishi and
Game_ violate the Migratory Bird Treaty Act, 16 U.S.C 5 712, the notice and comment
provisions of the federal Administrative Procedure Act, the National Environmental Policy



éctuagd provisions of ANILCA, 16 U.S.C i 668dd, which create the Yukon Delta Wildlife

The challenged cogperative agreements grew out of recognrtron b)( the federal and
state governments at mrgratory Irds represent an important part o the traditional
Native diet on the Yukon-Kuskokwim Delta. Even though the Mrgratoné Bird Treaty Act,
through the 1978 Fish and Wildlife Improvement Act, 16 U 2, permits the’
Secretary of the |nterior to authorize hunting of migratory birds in the Spring and summer,
it requirés that the hunting be consrstent wif the four mi ratory bird treatres to which the
United States is a party. The 1916 U.S./Canada treatyoN anipits arvesto mrgratory brrds
in the spring and summer Even, though the Fish and rdIr e Servrce g]assume
that all harvesting of mrgratorY bird sbetween March 10 and Septemper lrs propibited rt
ado ted a writte foolrcy in 1975, statrn that subsistence hunti ng In Aaska dunng
cose season would not be punished. Thrs enforcement olicy was a RPte in part
because the service recognized the |mportance of spring water owI fo Alaska Natives and n
partleelcaukse of the practical problems of enforcing the game laws in the vast reaches of
rural Alaska

Because of the recent declrne o four populatrons of migratory birds, the U. S Fish

and Wildlife Servrce the Alask di eRartment of sh and Game, the Califori
Department of Fish and Game, and the ssocratron of Village Councll Presidents entere
Inf0. a. cooperative agreement under which the harvest of those four specres would be
minimized in the spring and summer. This plan, known as the Hooper Bay Agreement,
Prohrbrted sport hunting of cackling C anada rsreese and reduced the hunting “of white-
ronted geese and black brants during the 198 season En orcement was to” be a joint
effort by the various governmental agencies and local village councils. During 1984, the
parties complied with the terms of the agreement In 1985, the Hooper Bay Agreement
was replaced with the 1985 Goose Management Plan.

The Conservation Fund initially sought an injunction to prohibit the Fish and
Wildlife Service from agreerng to the faking of mrgratory birds during the 1984 closed
season. Shortly thereaftér, the intervenors (AVCP) filed a cross-claim against the Fish and
Wildlite Service alleging that the 1985 Alaska Game Law rather than the Mrgrator Bird
Treaty Act governe the subsrstence huntrn o mi rator?/ game birds in Alaska and until
the agency promulgated regulations under the 19 Ife Improvement Act, Interior
had 1o adthority to enforce the Migratory Bird Treaty Act's closed seasons. The district
court denied thé preliminary injunction for the 1984 season. It subsequentl ruled that the
1925 Alaska Game Law repealed the Migratory Bird Treaty Act insofar as It applied to
Alaska. The court dismissed all of the othér claims as moot Memorandum and Order (Jan.

24,1985).

On aggeal the Ninth. Circuit reversed with respect to the 1925 Game Act, porntrng
out that the 1916 U.S./Canadian treaty did not provide forspnng and summer hunting, an
thus it could not be authorized under the 1978 Fish and Wildlife ImﬂrovementAct The
court remanded the case to the district court on all of the orrgrnal challenges to the plan
under the Migratory Bird Treaty Act the migratory Dird treaties, the federal
Administrative Procedure Act NEPA and the section of ANILCA creating the Yukon



Delta National Wildlife Refuge. 829 F.2d 933 EEG)th Cir, 1987&. The Supreme Court degie<_
AVCFs petition for certiorari. 56 U.SX.W. 3682 (April 4,1988).

On remand, the district court found. that by agreein? to language in the Hooper
Bay Agreements which indicated that subsistence hunting for certain “species was "ok"
durln([; ;t)_arts of the Perlo_d closed to _huntmg ba/ treaty, the USFW.S. adopted a
"substantive rule” in violation of the notice and comment_procedures mandated by the
APA, 5 US.C. 5553, The Court also found that U.S.F.W.S. failure to prePare an
environmental assessment of its “substantive rule” violated the requirements of NEPA.
Fln_allg, the Court found that by adoRtlnsg a substantive rule authorizing hunting during a
period closed to hunting by treat?/, the Secretary acted bea/ond the scope of his authoflty
and thus violated the Migratory Bird Treaty Act Memorandum and Order (June 29,1988).

. Meanwhile, on April 22, 1988, the Regional Director for the Fish_and Wildlife
Service announced @ new policy on. migratory bird hunting in Alaska. The poth_ S
intended to prevent hunting of Cackling Canada or emperof c_i,eese at any time; hunting
Pacific white-fronted rqeese or black brant when they are nesting, raising young, or aré
flightless; taking eggs from any of the above four species of ?eese; using private qr charter
aifcraft for purposes of huntin mlgratory birds during clof d seasons; or huntln? other
waterfowl (ducks, geese, swans) whén the¥ are_nesting; raising young or are flightless, or
taking their eggs. ~ The policy states that limited harvest o fmigratory birds for food In
unforéseen emergency situations will not be prosecuted and enforcement of the policy will
concentrate on "violations that have the %reatest Impact on waterfow| resources." As an
adjunct to this policy, the Service has afnounced that it continues, to view the Yukon-
Kuskokwim Delta Goose Management Plan as an important element in the conservation of

the four species.

Qn April 29, 1988, the Yukon-Kuskokwim Delta Goose Management Plan for
1988, which corresponds with the Service’s recently adopted policy on ml%ratory bird
hunting_in Alaska, was mgned by the Service and Native Groups In the Yukon-Kuskokwim
Delta. “The state fish and game departments from poth Alaska and California also signed
the plan. The plan |ists priorities the signatories wil observe to enforce the closed season
on migratory birds in spring and summer. It calls for a co_oReratlve effort in monitoring
compliance.” Reports of v/ations will be coordinated with_local village Fovernments,
which will assist in investigations conducted by the Service. The Servicg also a%reed to
malra a "qood faith effort™to reach agreemerit with Canada” on an amendment to the
Migratory Bird Treaty. As noted above, that treaty, signed in 1916, makes most hunting for
migratory birds, even'for subsistence, illegal.

3. Association of Vilage Council Presidents, Tanana_Chiefs Conference, Paul
Philip, and Jonathort Solomon v. Alaska Board of Fish and Commissioner of
Fish'and Game, No. 4BE-87-155 Civ. (Alaska Superior Court) (Fraties)

. The False Pass commercial fishery occurs near the Alaska Peninsula in June,
targeting mainly on sockeye salmon. Along with the sockeye salmon are incidentally
harvested chun salmon, five to ten percent 0f which (at mos& may be Yukon fall chum

salmon.



In May, 1987, AVCP, Tanaoa Chiefs Conference, Paul Philip. and Jonathc
Solomon, on heéhalf of themselves and all other persons similarly situated, filed suit agains
the Alaska Board of Fish and Commissioner of Fish (?,nd Game. They asserted that the
Information presented to the Board of Fisheries Indicated that not “enough fall. chum
salmon would return to the Yukon in 1987 to Prowde for both escapement and subsistence
fisheries. They argued that the federal and state subsistence laws required that the False
Pass commercial fishery be closed.

.The State and intervenors (Concerned Area M. Fishermen and, Peninsula
Marketing Associatjon) ﬁrqu%d that the infcrmauon before the Board of Fisheries justified
the board™s conclusion that there was no need to close the False Pass fishery. The, board
did not believe it was likely that there would not be enough fall chum salmon to provide for
escapement and, subsistence fishing at_historical levels in’the Yukon. Plaintiffs request for
a preliminary injunction was denied. Plaintiffs sought review by the state supreme court via
a petition for review, which was also denied.

The State supplied discovery in response to some pendin? reguests_ by plaintiffs
and the Board of Fisheries imposed a chum salmon cap on the False Pass fishery for the
1988 season. The case was subseguently dismissed when ADF&G's estimate of fish
retu_rnm[q roved. to be Inaccurate and more than enough fish returned. (See discussion of
Peninsufa Marketing Assn v. State, p. 21, a subsequent and related case).

4. Bobbyv.Alaska, No. A84-544 Civ. (D. Alaska) (Holland)

This case was filed in November, 1984, by Wasilie Bobby, Sr., individually and on
behalf of the people of Lime Village.

Lime Village, a community of about 40 people, alleged that the then-existing state
moose and caribourequlations which applied to.the Lime Village area did not adequately
accommodate subsistence uses. Since that fime, the Board of Game modified the
regulations in several steps. The requlations ultimately reviewed b){ the Court imposed two
closed seasons on moosg (spring through mid-summer, and in the late fall) and one closed
season on caribou (spring through mid-summer).  The bag limits for residents of Lime
Village reviewed by the court were 2 moose and 5 caribou per person.

Plaintiff argued that individual bag\}l_mlts are not necessary for any conservation or
management purpose in the case of Lime Village and are not consistent with the wllaq,e’s
historic hunti _%patterns. Plaintiff asserted that several good hunters may suppl;r] the entire
community with meat over the course of the year, rather than each household hunting for
itself. Pldintiff also argued that the now-existing.closed seasons for moose and caribou
harvest are not consistent with ANILCA.  Plaintiff asserted that under ANILCA, there
should not be a dosed season at all unless necessary to protect the resource. The State’s
position was that ANILCA regulations provide a "réasonable opportunity" for subsistence
Uses, but not necessarily year round seasons.

. Another issue raised in this case is whether people can harvest game or fish
outside the existing regulations and then successfully defend in a criminal case by asserting
that the requlations did not adequately accommodate subsistence uses. This "subsistence



defense” was originalfl% created by the Alaska Court of Appeals in State v, Eluska, 698 P -

174 (Alaska App. 1985), but was reversed by the Alaska Supreme Court in State v. EhsJoy
124 P2d 514 &_I%ska 1986). The SuRreme Court held that AS 16.05.920,‘3), Wwhiich
prohibits taking fish and game unless autnorized, is controlling and s necessary in order to
adhere to the” constitutionally mandated sustained yield standard. The court's ruling
followed, but did not refer fo, the legislature’s artiCulation in_May 1986 of that same
principle with respect, to subsistence fishing and hunting in AS 16.05261. The State's
Posﬂlon was that neither the Ielglslature nor'the Alaska Supreme Court prevented people
rom re(iuestmg the, Boards of Fish and Game to change regulation - or prohibited peoBIe
from challenging existing regulations In civil cases, based on a perceived lack of reasonanle
opportunity for Subsisterice.

Status o f the Case: The court ruled on the pending mations for summary judgment
of February 14,1989. The judge held that seasons and hag limits are permissiplé under the
subsistence. law, but only whe those seasons and bagI limits are consistent with customary
and traditional uses, “He indicated that he would defer to the Board of Game’s
determinations, but that in this_instance, in part because of the (at that time) constantl
changing ground rules under which the Board of Game was operating,, the analysis require
by the State 1986 subsistence |aw about how much moose and caribou were needed to
accommodate subsistence huntlngb residents of Lime Village was not done. The 6ud%e
also held that the eX|st|n(r1 Board 0f Game record did not reconcile a specific finding by the
board that_ residents of Lime Village had historically harvested moose and Caribgu
opportunistically throughout the year with the seasons contained in the reg\L}l_atlons, nor did
the record reconcile the evidencé therein that the best hunters from Lime Village did most
of the hunting and shared with the other villagers with the bag limits contained in ithe
regulatlons. The Judge also_interpreted the staté "no subsistence defenTe” statute in a wa
which he believed was consistent with fundamental principles, which allow a defendant t
challenge the Va|IdI'[P{ of [egéjlatlon he or she is charged with violating and with the Alaska
Supreme Court's ruling inEluska; by concluding that the provision"was only intended to
preclude a defendant in a criminal proceeding from claiming a subsistence fight in gross,
outside of and apart from validly enacted subsistence regulations.

. Judge Holland declined to issue a dorellmlnary Injunction, but ordered the state to
submit revised regulations bY June 15, 1989, The Game Board met on April 27 to review
the regulations. “As a result of the meeting, the regulations were amended to lift the
individual bag limits, establish a 100 caribou quota, and allow year round Season on
caribou, except that cows and calves may not be taken in the spring or summer, not impose
a moose quota, but retain closed moose Seasons.

, These regulations will be submitted to the court by June 15, and plaintiff at that
time may express any unresolved objections.

5. Cook V. Secretary o fthe InteriorF87-42 Civ (D. Alaska) (Kleinfeld)

. This case was filed on August 17,1987, by a resident of the Yukon-Charley Rivers
National Preserve who lives a subsistence lifeway. He alleges that a fly-in trapper from
Eagle, Alaska has engaged in trapping activities within the area he claims as his trapling,
depleting furbearer résources and negatively affecting his own trapping efforts. The basic

-11-



qual issue presented by the case is whether the National Park Service has any lega
obligation under Title VIXEl of ANILCA to provide affirmative protection to subsisterice
users on Park Service lands.

The Plaintiff takes the position that Title VTCI of ANILCA imposes upon the
Secretary of the Interior the affirmative duty to protect the Plalntn‘f’s subsistence uses.
Plaintiff"contends that subsistence-trapiine management implicates land-use and land-
management policy with_respect to which NPS, & land manager, has jurisdiction and
principal resBo,nsmlllty. Even though the Park Service's regulations authorize it to declare
plaintiffs subsistence™ trapling off-imits to all other trappers (36 CJFJR, 5 13.40). or to
gromblt aircraft from operating on his trapline for the purpose of trapping, § 13.13, the
ecretar argues that this Is a s sm;]ence-resource "allocation” issue over which jurisgiction
has been confided exclusively In the State. Under the Secretary's theory, the federal
government has no authority to protect subsistence users in the National Paris.

On October 14, 1987, the plaintiff moved for a preliminary injunction to require
the Secretary to take all actions necessary to protect his trapline from encroachment b){ any
other trapper durlnP the marten season or untj| such time as the merits of the case could be
decided. Judge Kleinfeld denied the plaintiff's request for a preliminary injunction on
November 20; 1987. The government then moved for summary judgment, which the

laintff oggosed. At the conclusion of arguments or the motion for summary judgment on

une 23,1 8,,Ju_dge Kleinfeld noted that While the (i_uestlon of whether the Park Service or
the State had jurisdiction to protect subsistence trapline* was a complex and difficult issue
the case had to he dismissed as moot since the fly-in trapper had promised, under oath, not
to trap on plaintiff's line. The dismissal was not appealed.

6.  Didrickson v. United States Department of Interior, No. A85-336 Civ. (D.
Alaska) (Holland)

This case, formerly captioned in the name, of the original plaintiff, Katelnikoff, was
brouqh_t pursuant to the Marine Mammal Protection Act of 1972 (MMPA). Both Marina
Katelnikoff and Didrickson so_u?ht the return of @ number of articles they had fashioned
out of sea otter pelts. The articles were confiscated by federal enforcement agents on the
ground that they were not "authentic native articles of handicrafts and clothing” within the
meanlngnof thé Native handicraft exemption to the MMPA, 16 U.S.C { "1371(b), as
defined oy controlling federal regulations.

At stake is the proper interpretation of the Alaska Native exemption to the
MMPA and its requlations. The MMPA, enacted in 197, established a comgrehe_nswe
moratorium on thé taking of marine mammals but created an exception for the taking of
marine mammal* by Alaska Natives for subsistence purposes and for making “authentic
native articles of handicrafts and clothing." 16 U.S.C § 1371(@_. The re%ulat_lon"
Implementing this exemption defines “authentic native articles of handicrafts and Clothin
t109 7|r21(|:||u€§1()eco|r:1I tf%oi% 2|tems which “were commonly produced on or before December Z1,

Plaintiffs argued that the limitation in the regulation was inconsistent with the
MMPA in that it focuses on whether the final craft item produced was traditional rather



than whether the ﬁr_oduction technique was traditional, Plaintiffs argued that an, item ca.
be "authentic* even if it was not commonly produced prior to 1972,

In July 1986, Judge Holland rejected these a,rguments and upheld the validity of
the regulation”largely based on deference to agency Interpretation. Ms. Katelnikoff was
dismised from thé lawsuit to pursue her adminiStrative remedies.

. Judge Holland's decision upholding the reﬁulatlon as consistent with the MMPA
led Didrickson to amend his complaint to allege that the regulation is unconstitutionally
vague because no one, not even the enforcement agents, ¢can determine what is permitted
by the regulatlon. Sea otter use by Natives has been limited since the mid-1700's due to
bans Imposed by the Russians and"then by the United States and also due to population
declines’ caused” by Russian overhunting,“and it is difficult or impossible to determine
exactly what use Natives made of sea ottér at that time.

. Didrickson has moved for summary judgment on his_constitutional c.iun. In
denying the government's motion to dismiss.” Judge. Holland indicated that problems with
the Tegulation and its enforcement call for an administrative resolution. =~ In resPonse,
the Fish and Wildlife Service instituted a formal rulemaking ]proceedlng proposing to
chanqe its regulatory definition to totally prohibit Native use 0f sea otter for handicrafts
and clothing. “This ryle is based upon Fish-and Wildlife Service’s conclusign that: there has
been no recent use of sea otter by Natjves and. no recent sales bKI Natives of sea otter items.
The comment period on the proposed rule will continue until November 30, 1989. Public
hearings are planned for October, 1989, in several coastal villages.

. Meanwhile, Katelnikoff (now by marriage, Beck) lost her administrative be,arin%,as
to all items crafted from Sea otter pelts except hats. Having exhausted her administrafive
remedies, she has moved to intervene in the federal court litigation.

1, Gambellv.LuEJan F2d {9th Cir. 1989), petition fo r rehearing pending, on
remand, Nos. 83-3735: 83-3781 (D. Alaska) von der Heyd)

On March 4,1983, the tribal villages of Gambell and Stebbins sued the Secretary
of the Interior alleging that he had viglated either their aboriginal hunting and flshlnq
rights or Section 810 of ANILCA in holding Outer Continental Shelf Lease Sale 57. Oi
companies interested in hidding on the sale intervened.

. The Tribes' principal claim was that ANCSA and Title Vm of ANILCA had. to be
consistently interpreted by the Secretary, ANCSA extinguished Native huntmg| and fishing
rights "In Alaska." Title V111 applies to’ Native huntlngnand flshlnq rights "in Alaska." Thg
Tribes argued that the two acts had the same gieograﬁ ic scope. 1f both acts applied only
within the territorial boundaries of the State, then they retained their aboriginal hunt;ng
and fishing rights outside the. territorial boundaries. Alternatively, if both™acts applie
outside the tefritorial boundaries of the State, then the Secretary had violated Section 810

in bolding the sale.

, Judge von der Heydt dgranted summary Ltrjdgment to the government and the
intervening 0l comloanles and dismissed the suit. Thé Ninth Circuit reversed in part and
affirmed in part. It held that ANCSA applies to the OCS and operated to extinguish
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aboriginal huntinﬁ and fishing rights in this area, It also held that
OCS ‘and since the Secretary had not complied with Section 810 t
reversed and remanded for a determination as to whether the sale should be
Gambellv. Clark, 746 F2d 572 (9th Cir. 1984) {Gambell).

In April, 1985, a companion case, Gambell v. Model was filed challen%mg 0CS
Lease Sale 83 in the Navarin Basin, alleg{mg both that the Secretairy had failed o Comply
with Section 810 of ANILCA in holding the"sale as well as that the ‘Secretary's decision to
lease the area violated his trust responsibilities to protect subsistence uses andl resources.

. The plaintiffs in both cases moved the district court for a_preliminary injunction
against explorator drlllln(? pepding the district court's Petermlnatl n on the merits. The
otigns were consolidated. “Although the district court found that the Department of the
Interior did not ,comPIy with Title VIQ of ANILCA in holding the lease sales, It ruled that
a preliminary injunction was not warrgnted. The court reasoried that the nation's quest for
new oil and gas Tesources and,ene{]gy Independence outweighed the harm that might result
to subsistence users from continued exploratory activities on the leases.

, On appeal the Ninth Circuit reversed the district court, finding that the tribal
villages had a certainty of prevailing on the merits and ordered the il companies to
imniediately cease all operations in the leased areas, Its rulln?, rested on the principle that
under_ Section 810 the national interest in_the subsistence Tifestyle of Alaskan Natives
outweighs the com etmg Interest in the ragld develogment of OCS oil leasing in Alaska.
Gambellv. Hodel, 774 FZd 1414 (9th Cir. 1985) (GampellIT).

, The government and the oil com_Pan,les petitioned. for certiorari, The tribal
villages cross-petitioned on the aboriginal title issue decided in Gambpell I. The Supreme
Court granted both the Eetltlons and the Tribes’ cross-petition. It reversed the lower
court's holding that ANILCA applied to the OCS and vacated the ruling that ANCSA
applied. to the’same area and remanded the case for further proceedings onthe aboriginal
title claim. Amoco Production Co. v. Gambell, 107 S.Ct 1396 (1987).

On remand, the Court of Appeals reversed the district court's original judgment in
Gambell/, hoIdmgNthat aboriginal subsistence rights of Alaska Natives in the OCS Were not
extinquished by ANCSA. It also rejected the Sécretary's and the oil companies’ arguments
that (1) the fedleral government's paramount interests in the OCS extinguished aboriginal
rights; (2) that the United States had not assumed sufficient control over the OCS so as to
constitute sovereignty which requires recognition of aboriginal rights; and (3) that
recognition of abriginal right3 would be inconsistent with prificiples of international law.
On remand, the district court must decide (1) whether the Villages passess aboriginal rights
in the OCS; (2) 1f o, whether the drilling and other activities by the oil companies Wil
interfere mgmﬂcanth with the Villages' exercise of those rights; and (3) whether the Quter
Continental’ Shelf Lands Act extinguishes aboriginal stbsistence rights in the OCS.
Gambellv. Lujan, F2d  (9th Cir."1989) (Gambell11).

The oil companies and the Secretary have petitioned for rehearing.



8. Hanlon v. Barton, No. J88-025 Qv. (D. Alaska) (von der Heydt)

This_case was filed in July 1988 on behalf of six Native residents of Hoonah anc
one non- Natrvc resident of Angoon, all of whom hunt near Hoonah. Twg of the Plarntrff
are chigfs of Hoonah- area Tlin |t clans - all depend on the resources, partrcularly he deer,
of the Tong ass Natrona Fores Therr suit attacks a Forest Servrce ecrsron to authorrze
ouryearso o%grng and roadbuild mg near Hoonah without first hold 2%te earings and
making the frn mgs required by J 810 of AJTLCA, 16 U.S.C § 3120. That sfatute
requrres Fe era agencres to consider the effects on subsistence of ma{or land use
decisions, roPose action may rmpose srgnrfrcant restrictions, on subsistence uses of
the ubrc an s, the Federal a%ency Involved must make specific. findings about the
net():essirtyo the action and the measures which will be taken to minimize’its effect on
subsistence uses.

Plaintiffs filed a motion for preliminary injunction. The Alaska Pulp Cor Foratron
the principal beneficiary of the logging pro?ram intervened jn the case, PIarntr s argued
that the Forest Service applied thé wrong standard in determining that its logging pro ram
will not srtanfrcantly restrict subsistence Uses in the Hoonah area. They alsd asserted” that
Forest Service failed to consider the impacts of related  actions,”and based on the
nfo rmatron available to it, should have concluded that its logging program would result in
||cant restrictions to subsistence uses, thus, invoking the procedures outlined in 1810
The plaintifts also alleged violations of the National Environmental Palicy

c

he
t the hﬁatronal Historic Preservation Act, and the Administrative Procedure Act

{
in
ok

On November 14, 1988, the district court denied the plaintiffs’ request for a
preliminary injunction. Although the court found that the plaintiffs had shown a "near
certainty” of sticcess on the merits of three of their five claims, the court found insufficient
proof of irreparable harm. Instead of granting an evidentiary hearing, the court denied the
Injunction and sug ested that the gartres agree on the _formulation_ of the terms of
mrunctrve relief Ben Ing compliance by the Fofest Service Wrth its obligations under NEPA
and ANI LCA nable to reach a%reement the Pplarntr ffs filed an appeal and. moved the
district court for an injunction pending appeal Prior to the hearing on plaintiffs motion,
the parties agreed to the entry of an injunction.

The rryunctron requires the Forest Service. to conduct the hearings mandated by
ANILCA f 810 and to prepare a supp Iemental envrronmental Impact statément_Pending
completion of the hearings and. s ﬁéjementa revrew logging and roadbuilding are
enjoined in the_most crrtrcal subsrste e Use areas, Includ rng SIX een cutting units in the
Hoonah area. The injunction also prohibits creation of a log dump in Whitestone Harbor.
The 5810 hearings are scheduled for June, 1989,

9. Johnv. Alaska, No. A85-698 Civ. (D. Alaska) (Holland)

This case was filed_in. December, 1985, by Katie John, Dorrs Charles, and the
Mentasta Vrllagie Council. Srnce 1964, the State limited subsrstence rshrng]rn the Copper
River Basin to that portion of the Copper River below its confluence with the Slana Rrver
In 1984, Katie John and Doris Charles, residents of Mentasta and Dot Lake, respectively
requested the Board of Fisheries to open a subsistence fishery at the old village site of



Batzulnetas, where the proponents have pending and patented {respeotively) Natm
allotment*. The board rejected the proposal, voicing concems about fishing on” stocks ot
fish at or near their spawning grounds ("terminal fisheries”). This lawsuit followed.

Plaintiffs claim that the Batzulnetas site is a customary and traditional subsistence
saimon fIShln? site and that closure of this area is not required to Rrotect sustained yield.
The case invalves a complex river system (the Copper River, inwhich there are at least 124
separate sockeye salmon stocks).

. Questions are raised regarding what constitutes a "reasonable op ortunltB/” 0
obtain subsistence salmon and Whether this is the applicable standard under ANILCA
what steps the State must take to determine whether a fishery can be conducted without
jeopard mg sustained yield, and what standard of review the federal court should apply In
reviewing State subsisténce requlations, among others. There is also a question of whether
the State"of Alaska has jurisdiction to regulate fish uses on a Native allotment

After completion of extensive discovery and filing b [7)|alntlff8 of @ motion for
summary Jud?m_ent the parties entered into a |,ou|at|on N 1987 to stay the case pending
the Board of Fisheries' review of a new proposal from plaintjffs for a subsistence fishery.
The State agreed to allow plaintiffs a carefully structured interim subsistence fishery for the

1987 season.

In its winter 1987-88 meeting, the boatJ acted on plaintiffs’ proposal and found
that the  existing subsistence fishery for the Copper River provided a "reasonable
opportunity” for plaintiffs to meet their subsistence uses; however, the board alsq found
that a subsistence fishery in_excess of "reasonable oprortunlty” could be authorized. at
Batzulnetas without jeopardizing sustained yield. The bodrd adopted a regulation
establishing a subsistence fishery at Batzulnetas and setting the season, methods of take,
and scope 0f this new flshe&y. Cross morons for summary judgment were filed on whether
the new requlations are adequate under ANILCA. Plaintiffs claim that the Board was
required to establish a subsistence fishery at Batzulnetas which was not categorized as extra
to reasonable opportunity. Those mations are still pending.

. Meanwhile, plaintiffs have filed a motign for a preliminary jnjunction which seeks
more fishing _%Ppo_rtunltles for the summer of 1989 at the site than the 2-3 1/2 days
currently provided in the regulations.

10. Kenaitze Indian Tribe v. State o fAlaska, 860 F.2d 312 (é)t
far cert filed, 57 U.S.LW. 3689 &U.S. April 18, 1989
remand, No. A86-367 Civ. (D. Alaska) (Holland).

. _This case was filed on July 15, 1986, under 5807 of ANILCA by the Kenaitze
Indian Tribe. The plaintift members consist of the descendants of aboriginal inhabitants of
the Cook Inlet area. _The Tribe alleged that the State's definition of “rural area” in its 1986
subsistence |aw, Ch. 52, SLA, 1986, was inconsistent with the meaning of the term “rural” in
Title vm of ANILCA. Sections 803 and 804 of ANILCA pravide an absolute hunting and
fls_hm_(g priority for rural Alaska residents. The State’s definition of "rural area" extends the
priority only "to those who live in "a community or area of the state in which the

h Cir. 1988{, petition
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noncommercial, customary, and traditional use of fish or game for personal or farm
consumption is a principal characteristic of the economy of the community or area.
Plaintiff claimed that the term “rural” had to be given its ordinary meaning - that of a
eographic area with a small population - and that'it could not be defined soas to restrict
e pnontY to only those who live in an area where subsistence activities are a IEnnuIEJaJ
component of the economy. It was their position that tribal members living on the Kenal
Peninsula are rural residents and their customary and traditional harvests of fish and game
for subsistence uses are entitled to preference over competing non-subsistence uses.

Plaintiff filed a motion for P_rellmlnary Injunctign in Julg 1986. On August 14
1986, the State of Alaska filed @ motion to dismiss, arguing that Section 807 of ANILCA
does not confer jurisdiction upon the federal court to Riear a challenge to the State's “laws
of general applicability- (i.e., statutory provisions that comply with Section 805 and allow
the”State to have management jurisdiction over subsistence ‘uses on_feder-J lands). The
State argued that 5 807 only ct;rants jurisdiction to challenge the State’s implementing
|r:e ulatlon%.3 T18§7court denied the State’s motion to dismiss. Memorandum 0f Decision,
ebruary 13,1987

. In the meantime, the Tribe filed a motion for partial summary judgment and the
State filed a cross motion for summar jyd%menton the underlying %uestlon 0f whether the
state statutory definition of "rural aréd” complies with ANILCA.” On July 9, 1967, Judge
Holland denied the Tribe's request for 2 preliminary injunction and granted the State's
motion for partial summary %Jdgment EssentlallY deferring to the State’s interpretation of
the terra "rural’ (and the Department of the Interior's “approval* of the State’s 1986
subsistence law), the court found that the State's definition of "rural area" was not

inconsistent with Section 804 of ANILCA.

. On October 24,1988, the Court of Appeals reversed the lower court's denial of the
Tribe’s request for a preliminary mlunctlon. The court first concluded that jt owed no
deference to the Interpretation gdopted by the Department of the Interior or the State of
Alaska. Inferpreting the statute’s meaning de novo, it found that Congress used the term
‘rural* in its Iplaln and ordinary sense fo refer to areas of Alaska that are “sparsely
populated.” [t noted that adopting the State’s "contorted definition” of rural would
materlall¥ change the sweep of the™statute .. . and, lead to an inconsistency within the
statute." ‘The court noted that giving the term rural its conventional meaning avoided an
internal inconsistency. Relying on"/Amoco Production Co. v. Gambell, 107°S. Ct 1396
(1987), the court refuset to résort to the legislative history of ANILCA in search of a
contrary mining  Concluding that the State's definition 0f rural was inconsistent with
ANILCA, the court reversed and remanded the case to the district court for entry of a

preliminary injunction.

.. Ondenial of the State’s petition for rehearing, the CourtoprPeals amended its
decision on January 4,1989, to S[%emflcally address the'State's argument that article 1V, 84
of the U.S. Constitution and the Tenth Amendment preclude a federal court from ordering
a state fo amend its laws to make. them consistent with ANILCA. The Court noted that this
proposition had no application since the court did not purport to be dwectmgf the state to
amend its laws: "it is free to eschew any further entanglement with the federal government



bg advisin% the Deéaartment of the Interior that it is withdrawing from its role it
administermg ANILCA."

, The State has petitioned for certiorari and ﬁ)|alntlff5 opposition_is due to be filed
inlate May, 1989. Since neither the Court of Appeals nor the Supreme Court would agree
to stay the’ mandate pending review of the case on certiorari, the case has been remanded
to the district court for the ntry of a preliminary injunction. At the request of the district
court, both parties submitted. proposals for a preliminary injunction In late March. The
State’s proPosed preliminary injunction was that it be required by May 15, 1990, to either
demaonstrate that its laws are consistent with ANILCA, or, advise the_Department of the
Interior that it is Wlthdrawm_g from its role. in admlnlsterlng ANILCA. The Tribe tPro 0sed
geﬂ_entalllead plan for establishing a subsistence fishery Tor its members on the Kenai
insula.

. On April 26, 1989, Judge Holland rejected hoth proposals and entered a
preliminar |n{unct|on ordering thé State "to elect, on or before May 15, 1989, whether it
will or wilf uot afford plaintiffon an interim basis. grlorlty over all other consumptive uses
for the subsistence, use of hooligan and all species of salmon on the Kenal Peninsula.”
Preliminary Injunction at 10, Assuming, the State elects to continue to comply with
ANILCA, the court ordered the State to afford members of plaintiff tribe a priority over all
other consumptive uses, for the subsistence use of hooligan and all species of salmon. To
that end, the Board of Fisheries was directed to, on”or before May 30, 1989, adopt
emergency regulations to effect such priority. . The court also gave the parties the
alterniative of éntering into a consent preliminafy injunction to the same general effect

. Following the remand of this case for the entry of a preliminary injunction, the
State filed a series of motions: motion to dismiss for lack of jurisdiction under the
Eleventh Amendment; renewed motion to reconsider denial of its motion to dismiss_for
lack ofjurisdiction under ANILCA 5807; motion to dismiss with respect to_salmon fishing
for lack of standlné;; and motion to remand_the question of whether the Tribe's uses are
customary and traditional to the Board of Fisheries. In the event that the jurisdictional
motions were denied, the State also moved to have the issues certified for interlocutory
gPptegl purts_uant to 28 U.S.C 5 1292(b). On May 4,1989, Judge Holland denied all of the

ate’s motions.

11, McDowell v. CoUinsworth, No. 3AN-83-1592 Civ. (Alaska Superior Court)
(Serdabely)

This lawsuit was filed in 1983 by Sam McDowell, Dale Hondurant_ Harold
Eastwood, and Ronald Mahle, challenging the constitutionality of the 1978 State
subsistence law. The State’s 1978 law had"been interpreted by the joint boards of fisheries
and game as defining subsistence uses as "customary and traditional uses' by rural
resideénts, although the statutes did not contain the word “rural." AFN intervened on behalf
of the State. TRe State was awarded summary judgment on a number of constitutional

allegations, and briefing was about to be%m on the” remaining equal_protection and due
F,&OCGSS claims when thé Alaska Supreme Court decided Madison v. ADF&.G, 696 P.2d 168

laska 1985).



. Madison held that in 1978 the legislature had not |imited subsistence uses to rur.
residents and that the boards had incorrectly interpreted the 1978 law.  The McDowei
lawsuit was put on hold until the legislature enacted a new subsistence law in 1986 (Ch. 56
SLA. 1986). because until that occufred, it was not known how or If subsistence uses would
be defined in state law or who would constitute the class of people eligible for them.

After the 1986 law was enacted, plaintiffs amended. their complaint, again
challenging the constltutlonalltIy of the new, law.. (Also, two additional lawsuits, Bondunmt
v. State"and Sims v. State were_filed, raising similar challenges. These two cases were
cons?lldated,wn,h McDoweIQ. The main issue (from the State's 1pers ectlveg IS whether
Peo,pewho live In rural areas as defined by the law are situated differently (with respect to
heir use of fish and game) from people In‘other parts of the state.

On cross motions for summary judgment, Judge Serdahely issued, on Januarg 25,
1988, a 25 page memorandum decision finding for the State on al| Counts, viz, that the State
subsistence statute does not violate: Article VUI, Sections 2 and 3 ("maximum benefit" and
"common use"); Article VIE, Section 15 (“exclusive right of fishery”); due process, and
equal protection provisions of the State Constitution,

AN ap%eal to the Alaska Supreme Court was filed and oral arguments were heard
on April 20, 1989,

12.  Native Villaqe of Tanana v. Cow%er, No. F83-034 Civ, and Tanana Chiefs
Conference, Inc. v. Cowper, No. F83-402 Civ. (D. Alaska) (KJeicfeld)

These cases were filed in 1983 and present the issue of whether the State's
prosecution of five residents of Tanana and two residents of Ruby for taking a moose
during closed season viglates Section §04 of ANILCA. The cases were consolidated by the
court,”and both parties filed summary judgment motions. The motions focused on whéther
the areas involved were Indian country; whether there were exemptions from State
authority over fish and %ame for Native activities s#)onsored by a Native council; whether
P.L No: 2680 Precludes otate regulation of Native IShIRH and untln_%;] and whether there
was any interference with subsistence rights under ANTLCA or with First Amendment

rights.
On November 6,1987, the court ruled as follows:

1) That ANILCA'S subsistence protections are limited to direct personal or family
consumption or barter or customary trade; and plaintiffs presented no evidence that the
taking was for one of these reasons. “Judge Kleinfeld also found that there was no evidence
that the fairing* took place on the lands fo which ANILCA applies.

2) The court declined to rule on whether Tanana or Louden are Indian country
hecause ?Ialntl_ff failed to present an¥] evidence about where the takings took place. Also,
the court declined to, rule on whether State authority may be exercised within Indian
country, until the predicate - a showing of where the events took place - was made. Judge
Kleinfeld noted that hased upon the récord, he was inclined to think that Tanana was not
Indian country and not a dependent Indian community, but it was not necessary for the

court to reach that issue.
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3|) found that Tanana Chiefs has standing to assert the rights
individual Natives, citing UAW . Brock, 106 S. Ct. 2523 (1986).
e

0c
4) As to PX. 280, Judgle K| mf ld held that the exemption from state aiminal
laws contained in 18 U.S. CH 162(n) for hunting and frshmg rights of Natives under
"Federal treaty %reement or statute" does not atpgyw here thereis no treaty or statute.
He concluded that the State may exercrsejurrsdrc 17 ovey fish and game offenses even In
Indian country in the Tanana area The court based its ruling in parfon Kakev Egan, 369

The court foun

U.S. 60 (1962) which it construed to hold that off-reservatign™hunting and fishing IS subject
to state re9 ation. The court further held that California v. Cabazon Band 0f Mission
Indians, 107 S. Ct. 1083 (1987), did not apply because this case involved crrmmal offenses,
unlrke the requlatory bingo offenses af issue in Cabazon.

5) The judge denied plaintiffs' motion for summary {udgment on the freedom of
religion issue, finding that proof was lacking ofseveral essential elements of the claim, in
parficular the religiots nature and necessity of memorial potlatches.

In 1989, Native Vilage of Tanana was dismissed by stipulation. The village
submitted apro posal o the Boardo Game askin that subsrstence re ulatrons be adoptéd
allowing the community to take moo e for a traditional fe trva Nuch aw a, Durm |t
March 1989 meetm the board found that the community adacustomar nd tradrtr na
use of moose for that purpose, and adopted the requested requlation.

In 1988, the state filed a motion for summary judqment in Tanana Chiefs
Conference on the outstanding equal Protectron and due process claims. At issue is the lack
of regulations allowing memorial potlatches. Tanana Chiefs Conference has never asked
the oard of Game t0 authorize that use as a subsistence use. In respanse o the state’s
motion, TCC a arn raised the freedom of religion issue, basically contending that the equal
grotectron and Process arguments must be viewed with Srict scruth b[y the court
ecause of te first,_amendment The state’s position is that plaintif has not
demonstrated the religious nature and necessity of memorial (as contrasted to funeral)
potlaches. Oral argunient is scheduled for June, 1989.

13, Payton v. State, 3AN-88-12223 Civil (Ripley)

his case Was filed in 1988 and challenged the fmdrnP
that resicents of g Skwetna area ga rural area across Cook Inlet
have CU oma and traditional uses of salmon, and consequent failure to adopt Su

requlations for't ha farea.

Plaintiff* alleged a number of violations; (1) that the finding wa« arbrtrarY and
capricious, because the Board of Game had authorrzed subsistence moose uunting there,
Z)Dthat the finding was_not support by the record: (3) that the action violated ANILCA
though the case was filed in’state Court); (4) that the hoard used an impermissible
durational resrdenc% requirement; (5) that the board aﬁplred Its criteria in a way that
discriminates on the basis of race "(in favor of Alas a Natives), and, (6) that the
comPosrtron of the board violated due process, because of the presence of commercial and

sport fishermen.

b}/ the Board of Fisheries
rom Anchorageg did not
sistence



, The court awarded summar_;rjud ment to the state on March 15 1989. A fin.
juﬂ%wgent was entered in early April ‘and the time for an appeal had not run as of thi.
writing.

14, ?ﬁnints)ula Marketing Association v. State of Alaska, 3AN-88-12324 Civil
un

. This case was filed in the late fall of 1988, c_haI_Ienglng the False Pass chum salmon
cap which the Board of fisheries had jmposed, beginning i June, 1988. For the facts and
background of this case, see Association of Village Council Presidents, p. 9. Plaintjffs in
this Case include the intervenors in thﬁt case. Thé chum CE:HJ S ch_aIIenged on a number of
ﬁroun,ds. The Yukon-Kuskokwim Fisheries Task Force and 4 residents of westemn Alaska
ave intervened on the State's side to support the caga,,and have filed a cross claim against
the State, arguing for the same reasons put forward in Peninsula Marketing Association
that the False Pass fishery should be closed. Cross motions for summar% judgment have
been filed on plaintiffs'“claims (not intervenors), and argument on those™motions i

scheduled for early June.

15, Siena Club v. Penfold , 857 F2d 1307 (9th Cir. 1988), on remand, A86-083
Civ. (D. Alaska) (von der Heydt)

This case challenges B LM 'sapproval of placer mining plans. In addition to claims
muter NEPA and BLM*s requlations on the procedure for approving and receiving_ notice
of mining activities on BLM administered. lands, plaintiffs asserted’claims under Section
810 of ANILCA. The subsistence issues of interest include the following.

a) Subsistence Reviews Must Evaluate Cumulative Impacts

, In a published decision on May 28, 1987, the federal district court held for the first

time that Section 810 of ANILCA, 16 U.S.C $ 3120, requires a federal land management
agency to consider cumulative impacts when determining whether a federal action_may
surmlflcantl restrict subsistence uses. Sierra Club v. Penfold, 664 F. SuRp. 1299, 1307 (D.
Alaska 1987). The court drew an analogy to NEPA law and held that the ‘common-sense
principles” of NEPA, which require “analysis of cumulative impacts when aPenmes
determine the environmental significance” of federal actions, would be applied to
subsistence evaluations too.

. On the facts of the case, the court then held that the. cumulative impacts of
multiple pUcer mines on subsistence uses of Birch Creek were "significant” and trlggered
the notice and hearing requirements of 5 810(a)(1)-(3). The court'specifically found"that
mineral deveIQPment ‘severely degrade™" Birch Creek Village's subsistence fishery and
"Interfere”™] with use of river Water for drinking bx/lvlllage residents.” The court alsg held
that the cumulative impacts of placer mining on Minto~had been unlawfully ignored and
remanded the case to the BLM for a determination of the significance of these impacts.

b) Mining Regulations Invalidfor Failure to Consider Subsistence Impacts

In a subsequent unpublished decision of November 6, 1987, the court invalidated
1983 amendments ‘to BLKTS mining regulations because, among other reasons, tne
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amendments were f)romulgated without a § 810 evaluation. Memorandum and Order .
31-34 (Nov. 6, 1987). TheSe amendments had the effect of allowing mines on “withdraw
langls" glands closed to new. mineral entry% fo gperate under "noticés" without subsistence
review if the mines kept their operations Under five acres.

. On motion for reconsideration, the court also excused the failure of the
supsistence plaintiffs to exhaust administrative remedies, relying on the point that the
failure to exhaust could be attributed to the agen %/s failure to’provide the notice rerﬁuwed
by Section 810. Minute Order (Nov, 12, 1987) (“the Secretary cannot shield his.complete
failure to comply with 5 810 bK ar([;umg that the very gro_ups intended to benefit indirectly
from the notice provisions of the statute should have réminded him of his statutory duty")

¢) Village Councils Have Parens Patriae Standing

A final_derision of note is the unpublished decision of November 21, 1986, where
the, court. considered and retject_ed a BLM argument that the ERA and village counci|
laintiffs in the case lacked standing to sue on benalf of their residents. Memorandum and
rder at 24-26, (Nov, 21, 19862. The court _heId,thatParens patriae standing Is appropriate
when a sovereign entity sues "to prevent a violation o federal laws by federal agencies." Id.
at 25. The coUrt then went on to assume that ERA and village councils have soverejgn
attriputes, without deriding the question. Id. at 26. Finally, the court ruled that
environmental organizations'do not have standing to bring Section810 actions.

On September 21, 1988, the Court of Appeals affirmed the lower court in all
reﬁ)ects. Of primary importance was its conclusion that BLM viglated NEPA and § 810 of
ANILCA by failing to prepare EIS's addressm? the cumulative impact and effect on
subsistence uses of all placer mines in each of the Tour watersheds involved in the ||t|qat|o_n
(Birch Creek, Beaver Creek, Fortymile River and Minto Flats). The Appeals Court Teft in
place the district court's |n{unctlons prohibiting approval of any placer mines in the four
watersheds pending completion of the EIS's.

Followinq the Court of Appeals derision, BLM completed its fina| Environmental
Impact Statements for all four drainages and then moved to lift the injunctions. At
plaintiff's request, .the district court agreed to delay its ruling on the motion until BLM
Issyed its final decisions. Final decisions have now Deen issued for all but the. Minto Flats
drainage, and plaintiff is evaluating the adequacy of the EIS's and the final decisions before

deciding whether to oppose the government’s motion to lift the injunctions.

Id. Tanana Fish and Game Association v. State of Alaska, No. F88-04 Civ. (D.
Alaska) (Kleinfeld), on appeal, No. 88-4112 (9th Circuit).

. This case was filed on February 10, 1988 by the Tanana Fish and Game
Association, an unincorporated _association organized “to represent and advance the
interests of users of fish and wildlife resources in and around the Village of Tanana.
Plaintiff alleges that its members have been selling the roe from their subsiStence harvests
of Yukon River (fall chum(} for at least 20 years. Currently the sale of roe from subsistence
taken salmon is lllegal under 5 AAC 1.010 (d). Plaintiff asserts that the regulation violates



Section 804 of ANILCA, which mandates that customary and traditional subsistence use
mcludmg customary trade, be gfl\/len priorit over”competmq non-sybsistence uses. Base*,
on the fact that the definition ot "subsistence uses” In both state and federal law contains a
"customary trade" component which has been interpreted to mean limited exchanges for
cash nat amoun_tln? to a significant commercial enterprise, P|alntlff seeks to have the State
recognize the right of the Tesidents of Fishing District S of the Yukon River to engage in
customary trade’of Yukon River salmon roe.

.. The State moved to dismiss the case, argumg that J)Iamt_lff had not exhausted jts
administrative remedies since it had never asked the Board of Fisheries to authorize the
sale of subgistence salmon roc in Flshlng District 5 of the Yukop River. On April 29,1988,
the day after the Board had scheduled a special Memorial-Day weekend meeting In
Fairbanks, to consider changing the management plan for commercial _flshmg on"the
Tanana River (District 6), plainfiff petitioned the Board to schedule its subsistence-roe-sale
groposal for @ hearing at the same meetlng._ The Board rejected the petition,
ubsequenth{, the Tanana local fish and game advisory committee unanimously endorsed

the proposa

Meanwhile, on June 6, plaintiff filed a motion for a preliminary injunction and
summayy judgment Plaintiff sought a preliminary order allowmg Its roe-salé proposal to
fake effect for the fall-chum season beginning August 15, and t0 restrain the State from
bringing criminal charges against any of its memberS. (Plaintiff [ater withdrew its motion to
enjoin Criminal prosecutions when it became dear that no such charges were likely to be
fll,ed).t_PIalntlff also moved for expedited consideration of the motion for a preliminary
injunction.

. The court refused to exPedlte consideration of plaintiff's request for preliminary
relief, and proceeded instead with a hearln? on the State's motion tg dismiss. Following
arguments on August 4, 1988, Judge Kleinfeld granted the State's motion to dismiss on the
ground that plaintiff foiled to exhaust administrative remedies. The court ruled that
exhaustion of the State's rulemaking process - both the normal proposal process, and the
local advisor commlttee/re’%mnal council process - were jurisdictional prerequisites to a
suit Iou_rsuan to 8807 of ANILCA challenging. the validity of a prevlous,,lg Ipromulgated
regulation. Plaintiff appealed the decision.” Briefing was completed in mid-February, but
oral argument has yet to be scheduled.

. Inthe . plaintiff presented its customary roe-trade proposal to the Board
of Fisheries for consideration at its reqular fall meeting. Following hearings in December,
1989 in Anchorage, the Board rejected the proposal.

17. Tama v. Fisher & Patton, No. F87-68 (D. Alaska) (Kleinfeld)

. Alex Taraai Is a trapper who is the sole permanent resident of the Nowitna
National Wildlife Refuge. His residency on the Refuge area predates ANILCA and the
creation of the Refuge. "He holds cabin permits from the Fish and Wildlife Service for one
cabin which is his residence and two other Tine" cabins for his traplines, In January 1986,
Tarnal invited a friend to visit and staY with him at his home. Prior to the friend's arrival
defendants Fisher and Patton (the refuge manager and assistant manager) informed the



friend that she would not be allowed to stay with Tarnai in his home. Fisher went i
Taraai'J, home in late December and informed Tarnai that the friend would not be allowed
to stay with Tarnai in his cabin.

. Plaintiffs friend was forced to spend her visit in a wail tent near Tarnai's cabin
until she could be moved off the Refuge. Tarnal's subsistence trapplng work was disrupted
and his friend had to_spend the rest of her visit off the Refuge. During her visit, the
defendant Fish and Wilalife Service officials conducted and/or ¢aused to bé conducted an
Intensive aerial surveillance of Tarnai's cahins and traplines on the Refuge, and on at least
three_occasions the Fish and Wildlife Service officials and/or persons acting. at their
direction conducted warrantless searches of Tamal's cabins, including his home, Without his
permission.

The plaintiff is suing for declaratory relief and comP_ensator and punitive
damages. He seeks a declaration that he enjoys the same constitutional rights with respect
to his’home on the Refuge that apply to anyperson who does not reside there, including
association lPrlva%y to pe secure from unreasonable and warrantless searches and seizyres,
and procedural arid substantive due process of faw; that Section 1303 of ANILCA which
([]lves individuals living in the Refu?e the rlﬁ]ht to five %/ear renewable \Bermlt_s to continue
0 l1ve in the Refuge fUrther protects these rights; and that these rights were violated by the
actions of the defendants.

| DlscoverK IS V|rt_ua|,|fy complete. The government has filed @ motion for summary
judgment and the plaintiff has moved for partial summary judeent against the
government officials in their official capacity. ~ The judgment would declaré that the
plaintiff enjo¥s the same constitutional freedoms of associdtion and privacy in the use and
occupancy o1 his_home and trapline cahins as, persons who do not live in a National

Wildlife Refuge. The court has scheduled a hearing on the motions for July 6,1989.
18.  Tenakee Springs v. Courtright, J86-024 Civ (D. Alaska) (von der Heydt)

, This case involves a challenge to the Forest Service approval in 1980 of a 5-year

timber harvest and road construction"plan by Alaska Pulp Corp. on Chichagof, Baranof and

Kuiu Islands. The plaintiff! in the case are the Sierra Club, Southeast Alaska Conservation

Council, the Wllderness_Souet}( and the Cltg of Tenakee Sprlngs. In addition to clajms

relating to NEPA compliance, the plaintiffs also claimed that the Forest Service failed_ to
{

comply with Section 810 when it determined to “withdraw, reserve, lease or otherwise
permit the use, occupancy, or disposal" of public lands.

. The case raised two issues relative to ANILCA. The first is what entities have
standln%_,to bring actions for a violation of Section 810. The other relates to the
applicability of Section 810 to the 5-year harvest plan, since it wa- adopted prior_ to
ANILCA, but implemented afterwards. " The government argued that mere implementation
of the decision {o ‘withdraw, reserve, lease”or gtherwise ‘permit the use, occupancy, or
disposal" of public lands did not trl_(gger Section 810. It argued that the determination to
authorize the roads and harvest units' was made prior to the passage of ANILCA in 1980
when the Forest Service approved the 5-year plan.



The federal gov%rnment argued that state-created municipalities, could not s .
parenspatriae, therefore the City of Tenakee Springs had no_standing fo bring Section 81
actions, The ﬁlamtlffs, relying ‘upon cases giving municipalities standln% In NEPA cases,
claimed they had standmg by virtue of Section™802(3) which declares Tthat it shall be a
policy of_Congress for fegleral land_managing agencies to coqperate with adr{acent land
OWNEFS. The)(, also arqued that the City had stan mct; because It performed lanid planning
functions relating to stbsistence with which the Forest Service actions conflicted.

Judge von der Heydt (decision June 26, 1987) agreed with the federal government
and ruled that the City of Tenakee Springs had no standlng to raise a cause of action under
8_810. Citing.In re Multidistrict Vehicle AirPollution MD L. No. 31,481 F2d 122,131 (9th

|r.§), cert denied, 414 U.S. 1045 (19,73{ the court reasoped that the City does not engage in
subgistence and its indirect interest in the economic, We_ll-beln? of the taxpayer base Wad not
sufficient to confer standing. The court made no finding as fo whether thé Forest Service
had complied with i810, but cautioned "[s]ince other pldintiffs not now parties to this suit
could raise the Section 810, issue at a later time, prudence would dictate that the Forest

Service reevaluate whether it has complied with the section.”

.. On the NEPA issues, the court enjoined further roadlng and_harvest be¥ond the
existing roads In a Eqlven are endlng, greﬁratlon of a suEPpIem ntal EIS. Completion of
the Supplemental E1S - Orlﬁl ally projected for May, 1989 - has been delayed because of
the Hanlon litigation. {See Hanlon, p. 15.)

19.  Tuddsamute Native Community Council v. Conquergood, A85-604 Civ. (D.
Alaska) (Holland)

This case involves a challenge to a gold dredging permit and minin1g plan on the
Tuluksak River. Defendants are the Corps of Engineefs and the BLM. The Corps of
Engineers is the ar%e,ncy resgonsmle fr the issuance of dredge and fill permits (é:ommonl
known as 404 permits, see 3U._S.C# 1344) involving navigahle waters. The Bureau o
a

Land Management approves mining plans involving more than five acres of public land.

The plaintiff claims that BLM failed to comply. with its statutory responsibilities
under both NEPA and Section 810 of ANILCA. Specifically, they claim that the BLM
erroneously concluded that it need not reﬂare a full envirorimental impact statement in
conjunction with its permit autharizing Northland Gold to refocate a 1Vimile stretch of the
Tuluksak River across BLM lands in drder to dredge the main channe of the river. While
BLM did an 810 ana|¥3|s before_approving the mining plans, plaintiffs argue that BLM
erroneously foutid that the dredging activity and channel diversion would not significantly
restrict subisistence uses within thie meaning of Section 810.

QOn October 17, 1989, Judge Holland granted in part plaintiffs' motion for partial
summaryjudgment on their NEPA"and ANILCA claims. He found that BLM's conclusion
not to prepare an EIS or to comply with the full ANILCA section 810 procedures was not
reasonable, due to a failure to anaIYze fully the downstream. impacts of the mining
operation; but instead of ordering an E1S or compliance with Section 810, he remanded the
matter to BLM to analyze those Impacts and decide whether to prepare an EIS or comply
with the Section 810 procedures. At the same time, he granted defendants' motion for



artial summaryjud%ment as to the remaining counts, which seems; to have in effect uphe
LM'S permit “on the merits. Plaintiffs moved to araend the Jud%ment to vacate th
decision in favor of defendants, which the Court denied on January 9,1989. Plaintiffs have

filed an apﬁeal of the ?rar]t of summary judgment to defendarits in the Ninth Circuit;
defendants have moved o dismiss for lack of jurisdiction.

20, Westem Alaska Samon Coalition v. Baldrige, A85-536 Civ. (D. Alaska)
(Kleinfeld)

_ This suit was brought by a coalition of Yupik commercial and subsistence salmon
fishermen challen mg the incigéntal take of salmon b& Japanese and U.S. -Jaean,ese gomt
an,tur,e ground fisherles operations in the American 200 mile Fisheries Conservation Zone.
Plaintiff-argued that the Magnuson Fishery Conservation and Management Act, 16 U.S.C
88 1801 etSe g prohibits salmon take by foreign or Homt venture fishermen regardless o
whether the take is incidental or targeted. Therefore, plaintiff argued there” can be no
ground fishery unless it can be done With no incidental take of salmon. The government
akes the position that salmon may not be a targeted species and that any incidental take
must be returned, However, the government bélieves that nothing, in the Ma?nuson Act
requires the prohipition of the ground fishery because of the “incidental take. The
government also takes the position that the Ame&rican component of joint ventures should
not be treated as a foreign fisher,

. The government moved to dismiss the case on a number of procedural grounds,
mcludmg% estoppel, failure to, exhaust administrative remedies, and more significantly, the
30-day statute of limitations in the Magnuson Act Judge Kleinfeld heard oral arguments
on the motions in 1987, and re-arguments on Ma¥ 31, 1988, The case was dismissed
following the re-arguments, The Court found that the Magnuson Act did_not require
prohibition of the ground fishery because of the incidental take of salmon. The decis™

Wwas not appealed.
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Introduction

At i1ts June, 1985 emergency meeting the Game Board adopted regulations
(G AAC 92.054, 92.056, 92.058, 92.060)for implementing the "Tier 11"
provisions of the state"s subsistence statute. The board requested a
report on the effects of the Tier Il regulations for this meeting. This
report has three parts. The first reviews the factors the board
considered in developing the Tier 11 regulation, and the associated
application form. The second part describes the Department of Fish and
Game®s administration of this fall"s Tier 1l hunts, and offers
recommendations for improving the Tier Il process if it is to be used in
the future. The third part of the report describes the results of the
Tier 11 system in allocation of permits.

Game Board"s Development of the Tier Il Regulation
Overview

During the June emergency Game Board meeting, a number of hunts were
identified as being at “tier 11." The board spent several days
determining how to apply the three criteria in AS 16.05.251 (8 and AS
16.05.255(b) and explored various options for Interpreting and weighting
the criteria. The board was assisted by a report prepared by the
Department of Fish and Game which listed same possible factors which
might correlate to the three criteria. Other factors emerged during the
board discussion. In determining which factors to use, the board was
hampered by lack of public testimony (because of the emergency nature of
the meeting), and the short time until the fall hunting seasons.

In evaluating possible factors to employ, the board had to balance
several carpeting values. Eecause of the short time period, and because
of a desire not to unduly burden the public, the board felt that the
application should be kept as simple as possible. On the other hand,
the factors chosen needed to actually correlate to the criteria being
measured, and the board could not make the regulations too simplistic

without sacrificing that correlation. For example, the board initially
considered 1income level as a fairly simple measure of alternative
non-wild resources. However, because of complexities such as

differences in cost of living, and the unknown variables such as an
applicant®s other financial assets and liabilities, the board determined
tJiat this seemingly straight-forward option was not useful.

A similar tension arose between having questions which were verifiable
and questions which were meaningful in light of the three criteria.
Location of vresidency, under the 1local residency criteria, was an
objective and verifiable factor. This contrasts with an applicant®s own
assessment of whether his or her financial circumstances are adequate to
purchase non-wild resources as a reasonable alternative to the taking of
game. That correlates well with the alternative resources criteria -
as opposed to using inccme level, but it is not particularly verifiable.

Hie board also had to decide whether to craft one set of factors to



measure the three criteria which would be used on a statewide basis, or
whether instead to have a number of different ways of measuring,

tailored to the circumstances of each hunt. Partly because of the time
constraints before the fall hunts, the board chose a statewide approach.
The board eventually adopted regulations implementing "Tier 11". 5 AAC

92.054, 056, 058, and 060; attachment A. An application for "tier II"
hunts was developed, based on those regulations. Attachment B.

The following sections outline sane of the options the Game Board
considered in developing the tier Il regulations, and summarize the
factors ultimately chosen. The Board of Game recognized that these
emergency regulations would not be the final word on the subject, and
anticipated that 1if the statutory framework vremains unchanged the
regulations governing tier Il hunts would be modified over time.

"Customary and direct dependence upon the resource
as the mainstay of one"s livelihood."

This criterion appears to relate to the degree to which people have
relied on specific fish stocks or game populations 1in particular
geographic areas in the past, and how Important this resource has been
to their livelihood.

This criterion therefore seems to require at least two sets of
standards, one to measure how consistently people have depended on the
resource over time, and another to measure how .important the resource
has been vrelative to other aspects of their economic situation.
Seme of the possible indicators considered by the board included:

1. Percentage of diet from wild fish and game, as a general indi—
cation of dependence.

2. A history of hunting only in the area where the resource 1is in
short supply as one indication that a person has customary and
direct dependence on the resources of that area.

3. Size of the ccrmunity the applicant resides 1in, since in
larger caimunities there appears to be relatively less
dependency on fish and wildlife than in smaller places.

4. Whether applicant has ever hunted or used the resource in the
area.

5. Number of years the applicant has hunted or used the resource,
a longer history of use indicating a greater degree of

dependence.

6. Amounts of the resource ever harvested or used by the
applicant or members of the applicant®s household, larger
amounts indicating a more consistent custcmary and direct

dependence.

The board ultimately chose two measures, one more verifiable than the



other, for custarary and direct dependence. 5 AAC 92.056(a); attachment
A. Applicants were given one point for each year they had harvested an
animal from the population, up to a maximum of 10 points. Further,
applicants could receive up to 20 points for direct dependence on the
noncommercial harvest of that population for the principle means of
support (primary food source), with the applicant placing himself in the
category of great, moderate, slight, or no dependence, and receiving 20,
15, 10, and 0 points respectively.

Because seme game populations have only been hunted on a permit drawing
system, the board determined that for those hunts no individual could be
more dependent than any other individual, and awarded all applicants 30
points for this criterion for those hunts. 5 AAC 92.056(b); attachment
A.

One of the problems the board discussed 1in connection with this
criterion was that people could have been directly dependent upon a game
population by virtue of harvest accomplished by another member of the
individual®s family. Thus, the dependent individual would never have
actually harvested that population. It proved very difficult to craft
an objective, verifiable factor to measure this criterion.

"Local Residency"”

Distance greatly affects Alaskans®™ uses of fish and wildlife. People
who live closest to a fish stock or game population are most likely to
rely most consistently on that resource. With the criterion of "local
residency,”™ the legislature apparently intended that if a resource is in
short supply in one area, then all other things being equal, people who
live closest to it should have a preference over those who live further
away .

The board considered several possible ways of identifying "local
residency,” including:

1. Distance of each applicant®s residence fran the resource in
miles.

2. Travel costs for the applicant to harvest the resource.

3. Basing the definition on a series of zones defined by
increasing distance fran the resource; discussed as

possibilities were the range of thp resource, game management
units, and the regions which the joint boards adopted as the
basis of the six regional council jurisdictions.

One problem that the board encountered in dealing with the seemingly
straight-forward local residency criterion involved how to measure the
distance from the resource. Straight line distance was the simplest in
seme ways, but did not take 1into account mountain ranges and other
physical barriers, nor distance along travel routes, such as rivers and
highways. It would also have been very difficult to administer.



The board eventually decided to use a zone approach and to award up to
30 points depending on the applicant®s residency zone. 5 AAC 32.050
(a); attachment A. The first zone consisted of the area in which the
relevant hunt occurred; the second zone was outside of that area but
within the game management unit or units containing the hunting area;
the third zone was game management units adjacent to the unit or units
containing the hunting area; the fourth zone was any other game
management unit. 5 AAC 92.058(b); attachment A.

The board realized that these standardized measures might not always be
appropriate, and buj.lt into the regulation an ability to modify the
boundaries if the standard zones would -either treat a specific
concentration of similarly located individuals differently, or would be
inappropriate due to the range and distribution of the resource. 5 AAC
92.058(c): attachment A. Since public testimony was not taken at the
emergency Game Board meeting, the board realized it may not have
identified ail of the instances where boundary modifications might have
been appropriate, but it was anticipated that corrections could be made
as problems were discovered in the future.

"Availability of Alternative Resources™

The board discussed two different ways of viewing "availability of
alternative resources.™ The first dealt with whether other fish or
game resources are available to offset dependence on the resource in
short supply. This could either mean other types of resources available
in the same geographic area, or similar resources actually available in
other geographic areas. These alternative resources are likely to be
differentially available to people, due to differences in
transportation, for example.

Timing can also influence availability of alternative resources. |If tie
resource in short supply is customarily harvested in the spring, a
resource which can be harvested only in the fall may or may not be an
"available alternative.”

A second way of viewing "alternative resources” discussed was to
consider not just wild resources, but all alternative foods. Frcm this
perspective, people with access to fewer stores and foodstuffs, or who
must pay higher prices for food, would have fewer alternative resources,
and therefore should rank higher on this criterion.

Because of the great range of possible interpretations and approaches to
this criterion, it was difficult for the board to develop a simple
approach. The following possible indicators

were considered:

1. A history of frequent use of fish and wildlife resources in
other geographic areas as indicating a greater availability of
alternative resources.



2. The use of aircraft to harvest resources as an indicator that
a person has other alternatives available, since he or she
could choose to hunt in many different areas of the state.

3. Living in a place with relatively few stores and substantially
higher relative prices of food as an indicator of fewer alter—
natives.

4. Whether other fish and game resources are nearby, accessible,

and useful as substitutes for the resource in short supply.

5. Whether the applicant®s financial circumstances are adequate
to allow purchase of alternative resources.

The board ultimately adopted two measures for this criterion. 5 AAC
92.060; attachment A. One was designed to correlate to the availability
of fish and game resources and the other to measure the availability of
non-wild resources. An applicant could receive up to 15 points
depending on the availability of fish and game resources in the hunting
area or other area reasonably accessible to the applicant. Addition—
ally, 15 points were awarded to an applicant whose financial
circumstance was not adequate topurchase non-wild resources as a
reasonable alternative tothe taking of game.

The first question is subjective to sane extent. Theboard determined
that availability of wild resourceswas in seme degree dependent on an
individual®s circumstances, such asownership of a car, an airplane, or
a boat. The question on financial circumstancesis necessarily
subjective, since the board determined that other more objective and
seemingly simple factors such asincome level alone, or size of
community, did not necessarily correlate to the availability of those
non-wild resources to the applicant.

Summary

The Board of Game found it very difficult to develop standard measures
to apply the three statutory criteria on a statewide basis. Time
constraints and lack of public input made the board"s task harder, but
they were not the only factors. It was difficult to identify measures
that would both correlate to fish and wildlife use and be verifiable.
Any attempt to distinguish among individuals based on three criteria
will involve the same  fundamental problem of correlation and
verification faced by the board at its June meeting.



Implementation

As occurs with all permit hunt processes adopted by the Board of Game,
The Division of Game was responsible for implementing the Tier | and
Tier Il hunts adopted in the June 1985 emergency board meeting. Prior
to the June meeting, the Board of Game held its annual spring
(March-April) regulatory meeting and confirmed the 1985-86 hunting
regulations, 1including the normal registration and permit drawing hunts.
Immediately after the spring board meeting ended (April 8), Game
Division staff produced the drawing hunt supplements and the
registration hunt supplements, and began drafting the hunting and
trapping regulation booklets. Both the drawing hunt supplements and
registration hunt supplements were produced in record time and were made
available to the public beginning April 16. The public was given 45
days (until May 31) to apply for fall drawing hunts, with results to be
available on July 13 or shortly thereafter. There were 45,366
applicants for the 117 fall drawinghunts; $275,670 in application fees
were received.

The establishment of Tier | and Tier 1l hunts necessitated major changes
in the administrative procedures of permit information and 1issuance.
For the most part, Tier I and 11 hunts were developed frcm the
previously mentioned permit drawing (lottery) hunts and registration
hunts. A total of 54 Tier Il hunts were authorized (See Attachment C).

Scheduling

New applications and newsprint supplements had to be quickly designed
and produced for public distribution. In view of certain changes and
limitations to permit hunts available to nonresidents, it was assumed
that fewer hunters would participate 1in the Tier Il permit hunt
application process as did under the drawing system. In scheduling
events and vredirecting staff time +to administer the Tier Il hunt
application process, we assumed a "worst case situation”™ and planned for
receipt of up to 30,000 applications. Also, being aware that sheep
seasons must start earlier than other hunts or essentially not at all, a
separate schedule of events was designed for sheep which resulted in the
creation and distribution of a separate supplement for this species.

For all other species, and based upon the "worst case"™ assumption, it
was apparent that many of the seasons would need to have delayed opening
dates. The following schedule of events were developed in late June:



Sheep

Hunt supplement ready for printing July 5
News release on sheep hunts July 8
5,000 supplements (4 pages each) ready

for mailing July 10
Mail/deliver to all ADF&G offices and

selected vendors July 20
Available to public - 9 days July 29
Deadline for receipt by ADF&G August 5
Additional time to score applications August 6
Select winners August 7-8
List of permit winners sent to Fairbanks,

Tok, Glennaller, Delta, Palmer, Soldotna August 8
Mail permits August 9
Hunters receive permits August 12-19

Season opens - August 20
All Other Species

Tier 1 and Il newspaper and applications

ready for printing July 9
50,000 papers, 110,000 applications ready

for mailing July 15
Mail/deliver to all vendors and ADF&G offices July 24
Available to public - 10 days August 5
Deadline for receipt by ADF&G August 12
Additional time to sort and process August 17
Additional tine to score August 22
Select winners August 26
Print permits and mail Sept. 5
Hunters should receive permits no later than Sept. 15

Information and Application Distribution

The original permit hunt supplements were withdrawn and two new
supplements produced. One contained information on the "nonsubsistence"”
drawing hunts for the 1986 spring season. Hie second subsistence hunt
supplement contained three types of hunts: (1) general registration
hunts where any hunter including nonresidents could apply; @ a
subsistence registration hunt where only Alaskans (or seme hunts where
only individuals residing in specific geographic areas) could apply; and
(3 a Tier Il subsistence application where only those with highest
application scores were given permits, or a drawing was held among those
with the lowest tie-scores if only a limited number of permits were
left.



The new hunt supplements and applications went out to the public on
schedule. However, given the requirement of a short deadline for the
application period, potential applicants had at best about two weeks to
obtain the forms, complete them, and return them to the department or
have them postmarked by August 5. Within the limited schedule,
distribution of the applications to remote areas was particularlyv
burdensome. In sane cases, due to mail flight schedules and delays,
applications were available to local residents only a few davs before
the deadline.

The hunting regulation booklet was significantly modified and
reorganized into subsistence and general hunting sections. There were
delays in printing and the books were not available at regional offices
until September 3; 6-8 weeks later than normal and three weeks after
sans seasons had already begun.

Processing and Scoring

A total of only 9,382 applications were received. Of these, 595 were
deemed invalid and rejected for the following reasons:

Reason Number

Duplicate or 2 in household 80
Failure to certify that the application
was the only one {or two for caribou) for

the household 85
Domicile blank or invalid 71
Hunt number blank or invalid 125
Late application or cancelled hunt 5
Failure to sufcmit application fee 195
Failure to certify that applicant was an

Alaskan resident 12 years or older 15
Failure to sign application 22

595

Since the number of applications was substantially less than originally
anticipated, the overall processing time was shortened considerably and
resulted in the Tier Il permits being mailed out earlier than expected.
This year it took an average of 4 minutes to score each application by

hand. Computer processing (software was not available this year for
Tier 11 applications) cculd reduce scoring time by 50 to 75% per
application. If in future years, we received the same number of Tier 1l

applications as was normally received on permit drawing hunts
(approximately 50,000), an estimated 245 person days would be required

to process the applications.

As noted above, applications were scored manually using a template score
sheet. Scores were assigned in accordance with the point systart
established by the Board of Game. We have reviewed all applications and
determined that we had a scoring error rate of 1.7%.



General Problenms

Because of the emergency situation 1in which Tier Il hunts ‘“were estab—
lished and Tier Il applications developed, instructions for answering
the questionnaires did not precisely match the permit supplement
(newspaper) instructions. This caused considerable confusion among
staff and the public. For example, Question Mo. 9 1in the permit
supplement paper spoke to the degree of availability of alternative
resources (including big game and salmon) which are at least as
accessible as the Tier 11 aninal for which one applied. It did not
specify "in your usual hunt area"™ as did the application. Therefore, a
person could haveignored alternative resources such as salmon and
caribou that were readily accessible when applying for a Tok sheep
permit, since he/she may have viewed "usual hunt area™ as the actual Tok
Management Area. |If he/she viewed the "usual hunt area"™ as Zone 1, then
all Zone 1 residents should have scored the sam”. as the same meat
resources were available to all.

The application format and many of the questions confused many people
and resulted in several thousand inquiries to staff via phone calls,
letters, and visits to the various regional and area offices. Although
scoring of the "point system” was explained in the regulation book, no
explanation of terms in the application was provided to the public
(except by staff) whenthey were completing their applications. The

intent of not providing this information was to vreceive objective
siswers from the applicants, but the public soon recognized which
answers would receive higher scores.

The short application period created significant problems for both the
public and the department. Applicants at best had about two weeks to
obtain the forms, complete them, and return them to the department or
get them postmarked before August 5.

The process was particularly burdensome in remote areas. In seme cases,
due to mail flight schedules and delays, applications were available in
communities for only a few days before the deadline.

Overall there was a tremendous negative reaction by the public to the
establishment of Tier Il hunts. Departmental staff, particularly Game
Division staff in regional and area offices, were targets for verbal and
written frustration and anger expressed by a confused and disenchanted
hunting public. Hundreds of staff hours were spent trying to explain
the reasons for the changes, how to participate in the new system, and
generally trying to reestablish credibility with a public that was very

unhappy.

Monetary costs to the department were high. About $265,000 in
application fees for the original 1985 permit hunts were refunded. We
are currently determining extra costs expended in personnel and
operating funds to administer the emergency Tier Il hunts.



Reccrmendations

The permit system established under the emergency regulations worked in
that Tier 11 hunts were held. However, there were numerous
administrative difficulties chat should be minimized or eliminated if
the existing Tier Il system is used in future years. It 1is also
important that appropriate revisions be made so that: (1) confusion by
the public can be minimized to the greatest extent possible; and (2) the
system 1is not easily abused. Modifications to the present Tier 1l
system would, of course, have to be made in a manner which results in
correlation of the measured factors to the 3 statutory criteria.
Specific recommendations are listed below.

Tier Il Application

1. The current application form should have the following major
revisions, 1if they can be made 1in a manner which results in
correlation of the measured factors with the three statutory
criteria:

a. all questions should be verifiable and quantified if at all
possible (presently questions 8, 9, and 10 are not verifiable
but carry large point values);

b. all ambiguous terms (e.q., "greatly dependent”) should be
defined on the form;

c. questions should be simplified and reduced to two possible
answers (e.g., yes or no) where possible;

d. the applications should have a clause which states that the
information provided on the application 1is not confidential
and subject to public disclosure;

e. question 5 should be deleted (we received numerous erroneous
application requests for hunts that did not exist);

f. if question 9 remains, the board should predetermine how
available alternative resources are in the hunt area;

g- questions 11, 12, an-1 13 should be deleted and replaced with
statements of fact (e.g., "to apply for a Tier Il hunt, vyou
must be at least 12 years old and a resident of Alaska™) and

h. the point value of each question should be shown on the form
(this would save hundreds of staff hours answering calls
regarding scores).

2. Standard procedures for scoring and rejecting applications for all

hurts should be established and reviewed by the board prior to the
application process and made available to the public.
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Unlike lottery permits in the past, the Tier Il permits are on the
basis of household rather than an individual. The board needs to
determine whether or not a permit can be transferred between
members of the same household.

IT at all possible, the application period should be a minimum of
one month duration.

A more comprehensive public information program should be conducted
regarding future Tier Il hunts, schedules, and procedures.

As harvest returns became available, all hunts and corresponding
numbers of permits should be analyzed and adjusted where necessary
to meet management objectives.



The Allocation Effects of the Tier Il Systenm

The purpose of this section is to describe the performance of the Tier
Il system in allocating permits. The section has two parts. First,
general characteristics of all Tier 1l hunts statewide are described,
including number of hunts, location of hunts, number of applicants,
number of winners, cut-off scores for winners, and other
characteristics. Second, the allocation of permits among applicants is
described by comparing the Tier 1l system in 1985 with the previous
allocation systems in 1984 for particular hunts. Several questions are
answered by these comparisons:

1. Who applied for the permits?

2. What were the criteria that mattered for obtaining permits?
3. What changes occurred 1in allocations compared to previous
years?

General Characteristics of the Tier Il Svstem

Number of Tier Il Hunts

There were 54 authorized Tier Il hunts in 1985 (53 hunts were held)
offering a total of 4,856 hunting permits for five types of game animals
(see Table 1). Moose (26 hunts) and sheep (12 hunts) accounted for the
largest number of hunts, while caribou (2,690 permits) and moose (1,611
permits) accounted for the largest number of permit opportunities.

Table 1
Tier Il Hunts and Applicants

No. of

Tier 11 Available Valid Permits Award
Species Hunts Fermits Applicants Awarded Rate
Bison 4 107 826 107 13%
Caribou 5 2,690 3,528 2,504 71%
Moose 26 1,611 3,567 1,484 42%
Mt. Goat 6 36 93 36 39%
Sheep 12 412 662 404 61%
Totals 53 4,856 8,676 4,535 52%
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Location of Tier 1l Runts

Most Tier 11 hunts were located near the large population centers of
Anchorage, the Matanuska Valley, Fairbanks, and Juneau in
road-accessible areas (see Figure 1). The three GMUs surrounding
Anchorage (fs 7, 14, and 15) accounted for 30 of the 53 hunts. The
relatively easy access created by roads in these areas accounts for the
high levels of participation anc demand which resulted in these hunts
being designated as Tier Il. Only 10 hunts were designated in areas not
connected by roads to large population centers.

As discussed below, the location of hunts accounts for the origin of
most applicants. The great majority of applicants came from the large
population centers.

Applicants and Winners

As shewn in Table 1, there were 8,676 valid applicants for the 53 Tier
Il hunts, of which 4,535 (or 53%) were awarded permits. Award rates
varied considerably between species and hunts (Table 1, Appendix Tables
1-6). The lowest award rate was for bison (13%) and the highest for
caribou (71%). For certain caribou, moose, and sheep hunts, all
applicants received permits (321 permits were not awarded because of
undersubscription, see Appendix Tables 1 - 6).

Over 40 percent of permit winners came fran the Anchorage-Matsu area due
to the location of the hunts and the large population concentrations in
these areas. As shown in Table 2, of all permits awarded, Anchorage
residents won 24.3 percent and Matsu residents 20.4 percent.

Table 2
Permit Winners by Residency

Residency Bison Caribou Moose Mt. Goat Sheep Total
Anchorage 2 573 383 5 138 1,101
Area (1.9) (22.9) (25.7) (13.9) (34.2) (24.3)
Mat-Su 0 503 395 1 27 926
Area (0.0) (20.1) (26.5) (2.8) (6.7) (20.4)
Kenai 1 171 58 8 4 242
Peninsula 0.9) (6.8) (3-9) (22.2) (1.0) (5.3)
Juneau 0 4 53 0 2 59
Area (0.0) 0.2) (3.6) (0.0) (0.5) (1.3)
Fairbanks 1 128 20 0 75 224
Area (0.9) (5.1) (1.3) (0.0) (18.6) (4.9)
Other 103 1,124 582 22 158 1,989

(96.3) (44.9) (39.0) (61.1) (39.1D) (43.8)
Total 107 2,503 1,491 36 404 4,539
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FIGURE 1. Locations of the 53 Tier Il hunts in 1985. The greatest
numbers occurred around population centers (Anchorage,
Matanuska Valley, and Fairbanks).
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Cut-off Scores of Winners

The cut-off scores between winners and non-winners varied considerably
between hunts (Appendix Table 2-6). The Jlowest winning score ranged
frcm only 5 points (Yakutat Forelands Moose Hunt 0961, GMU 5A) up to 90
points, the highest possible (Tanana Bison Hunts 0403, 0404, GMU 20D).
In general, the larger the number of applicants relative to available
permits, the higher the cut-off score. It can be expected that cut-off
scores will increase in the future if the applicant pool size increases.

Performance of the System in Allocating Permits

How did the Tier 11 system allocate hunting opportunities in comparison
with previous years? The answer is that it depended upon the particular
hunt. To illustrate the perf< ; nee of the survey inallocating hunting
opportunities, five cases are discussed below. They suggest thro? major
conclusions:

1. Shifts occurred in the allocation of permits between hunters
residing in different areas for particular hunts. For the
hunts described below, the <changes were not [large in
comparison with the previous year®"s allocation system.

2. Which questions were most 1important in determining who
received permits varied between hunts. For seme hunts,
"residency” was the question most highly related to a hunter
receiving a permit; for other hunts, "residency” made no
difference, or was of secondary influence 1in comparison with
other factors like ™"income"™ or "dependency." Similarly, for
seme hunts, the "income"™ question was most highly related to a
hunter receiving a permit, while it was of no or secondary
influence in other hunts. Whether a question mattered in
receiving a permit was greatly affected by the size and
location of the applicant pool relative to the number of
permits and location of the hunt.

3. For hunts which previously were on random draw (see Case 5
below), the Tier 11 system changed the basis of allocation
away frcm chance to a selection procedure based on the
individual characteristics of a hunter in comparison with all
other applicants. For hunts which previously were permit
registration (see Case 1 below) or permit award based on
residency and dependency criteria (see Case 2 below), the Tier
Il system increased the applicant pool but did not
substantially alter the basis of allocation.
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Case 1. Hunt 0985: CMJ20B Moose (Minto Flats)

Area

The 20B Minto Flats Management Area is located about 60 miles west of
Fairbanks. The ccmnunity of Minto (population 178 people) 1is located in
the management area. Residents of Minto, Nenana, and Fairbanks have
hunted in this area in the recent past.

Former Allocation System

Seasons and bag [limits were substantially decreased in the Minto
Management area beginning about 1976. In 1984-85, 30 registration
permits were available for a 5-day fall moose hunt, and 50 permits for a
45-day January-February moose hunt, 1issued in Minto. An additional 20
fall permits were available, 10 issued in Anchorage and 10 in Fairbanks
(see Table 3). The harvest quotas were seven fall bull moose and eight
winter bull moose.

The Tier Il Allocation System

The 1985 Tier 1l system provided for 69 permits 1issued to the top
scoring applicants. In 1985, there were 68 applications received by
mail within the deadline. Thus, almost all applicants were awarded
permits (60 of 68; 88 percent successful). Of successful applicants, 31
were fran Minto, 3 fran Nenana, and 20 fran Fairbanks-North Pole, with 6
winners fran other places. Half the applicants had never killed a moose
in this hunt previously; 31 percent had killed a moose 10 or more years.

Performance

The 1985 Tier 11 system resulted in a reallocation of permits (Table 3).
Minto residents®™ permits decreased fran 30 fall and 50 winter permits in
1984 to 31 permits in 1985. Fairbanks residents®™ permits increased fran
10 fall permits to 20 permits. Nenana residents®™ permits decreased fran
10 fall permits to 3 permits. Thus, a greater percentage of permits
went to persons outside the hunt zone in 1985 than the previous year.
The reallocation resulted primarily frcm the 1low number of hunter
applicants fran Minto and Nenana. There were numerous problems making
applications available in the hunt zone: 1local vendors received permits
only 2 days before the mailing deadline, and many vresidents were
dispersed to fishcamps away frcm the community at that time. These
problems resulted in the low application rate.
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TABLE 3 MINTO FLATS MANAGEMENT AREA, PERMIT AND HARVEST SUMMARY, 1979-1985.1

Number Number Harvest
Regnlatory Permits Allocated Issued
Year Fbks. Minto Nenana Fbks. Minto Nenana Fbks. Minto Nenana Non-Res.
1979-80 - - - 113 652 10 4 2 0
1980-81 25 50 25 25 28 25 2 0 0
1981-82 25 50 25 25 34 25 5 2 0
1982-83 25 50 25 25 41 25 4 2 0 1
1983-84 25 50 25 25 50 25 8 7 1
1984-85 fall 10 30 10 10 29 10 4 6 1
winter 50 10 30 10 1
1985-85 60 Total 20 31 3 6 other

Unknown

* This Information is derived from the Big Game Data Index Files, Alaska Department of Fish and Came,

1979-1985.
48 listed Minto as their residence.
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Case 2. Hunt 515: GMU 13 Caribou (Nelchina herd)

Area

The range of the Nelchina and Mentasta caribou herds lies within the
Copper Basin, a 29,520 square mile area about 180 miles east of
Anchorage. The area 1is accessible by road to population centers in
Anchorage, the Mat-Su Valley, and Fairbanks. There are about 3,310
people living 1in the "hunt zone"™ of the Copper Basin, in 1,057
households, and 22 carmunities or areas.

Former Allocation System

Hunting permits for the Nelchina caribou herd have been issued by randan
drawing since 1977. Fran 1981 through 1984, a separate subsistence
permit drawing was held for qualified residents of a specified zone,
most recently GMUs 11, 13, and a portion of GMU 12 along the Nabesna
Road (see Table 4). Permits not awarded during the subsistence drawing
were available by registration beginning December 1. As shown in Table
4, the number of applicants for subsistence permits rose steadily until
demand exceeded supply by 218 in 1984.

The Tier 11 Allocation System

For the 1985 Tier Il hunt, there were 2,718 valid applications, 731 (26
percent) from the Copper Basin and 2,007 (74 percer.r.) frcm outside the
basin. Of the 1,800 permits awarded, Copper Basin residents received
677 (38 percent) and non-basin residents received 1,123 (62 percent).
Sixty-six percent of all applicants received permits. There were 34
unsuccessful Copper Basin applicants, including 20 fran Glennallen and 9
frcm Copper Center. Fifty-one percent of the Anchorage applicants (351
of 690) and 55 percent of Eagle River applicants (92 of 168) received
permits.

Performance

The 1985 Tier Il system resulted in a reallocation of permits to
residents of the Copper Basin 1in comparison with 1984. In 1984, 738
Copper Basin applicants received 500 permits, whereas in 1985 711 Copper
Basin applicants received 677 permits. Non-basin applicants oulside the
hunt zone were the majority of winners 1in 1985 (1,123 permits) as 1in
1984, so the overall reallocation was small. The survey questions most
highly correlated with vreceiving permits were household 1inccme and
dependency. Only one percent of persons answering "no" to the 1inccme
question received a permit; and only 12 percent answering "slight or no"
dependence received a permit.
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Table 4
Nelchina Caribou (GMU 13) Permit Applications

General Hunt Subsistence Hunt Total
Year Permits Applicants Permits Applicants Registration Permits  Applicants
1981-82 1,546 6,764 150 55 - 1,696 6,819
1982-83 1,300 8,877 450 233 217 1,750 9,110
1983-84 1,300 9,265 450 438 17 1,750 9,703
1984-85 1,400 11,798 500 718 0 1,900 12,516
1985-86 - - 1,800 2,718 —_ 1,800 2,718

(Tier 1D



Case 3. 913W: Unit 13 Moose (Copper Basin)

Area

The area of the Copper Basin is described in Case 2 above.

Former Allocation System

Most of GMU 13 has been open to general moose hunting, with a one-bull

moose limit with an antler spread of 36 inches. To increase hunting
opportunities for subsistence wuse, since 1983 an additional 100
subsistence permits were available by drawing for CMJ residents. In

.1983, 230 people applied; in 1984, 372 people applied.

Tier 11 Allocation System

In 1985, the Tier 11 system provided 200 antlerless moose permits
available to all Alaskan residents. There were 506 valid applications.
Of these, 391 (77 percent) were GMU 13 residents. Of the 200 permits
awarded in 1985, 182 (91 percent) went to Copper Basin residents.

Performance

The Tier 11 system resulted in an extra 10C permits being made available
for antlerless moose in 1985 over 1984 due to an increase in the allowed
harvest. Almost all these additional permits were allocated to hunt
zone residents of the Copper Basin by the scoring system, primarily
because of the residency question. Because there were more hunt zone
applicants than available permits, the questions on 1inccme and
dependency also were important in determining permit winners.

Case 4. Hunt 510; GMU 11 Caribou (Mentasta Herd)

Area

The Mentasta Caribou herd ranges in the Mentasta and Wrangell Mountains
in the eastern part of the Copper River Basin. Unlike the Nelchina
Caribou Herd (Case 2), the Mentasta herd is not easily accessible by
road frcn population centers.

Former Allocation System
Hunting permits for the Mentasta caribou herd have been issued by random
draw since 1977. Until 1985, there were no subsistence permits issued.

As shown 1in Table 5, the number of applicants has grown since 1977,
leveling off in 1983 and 1984.
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Tier 11 Allocation System

The 1985 Tier 11 hunt offered 350 permits to the top scoring applicants.
However, only 170 people applied, 1leaving 180 permits unissued.
Consequently, all applicants received permits. Fifty-five applicants
(32%) were frcm the Copper Basin (Chitina 2; Chistochina 1] Copper
Center 10; Gakona 7; Glennallen 14; Nabesna 4; Tazlina 1; Slana 15)

while 115 were frcm outside the basin. Thirty-five applicants were frcm
Anchorage, 36 ..rcm valdez, and 3 frcm Fairbanks,

Performance

That more people did not applv for this hunt can be explained in part as
a response to the announced change in season to September 21- September
30, August 10 - september 30 had been the season in 1984, As evidenced
by advisory cornuttee carments, many people felt that caribou taken at
the end of September would be in rut and the meat would not be useable.
Also, the later season meant that due to herd movements, the caribou

would not be in accessible locations. In contrast, the Nelchina caribou
6MU 13 hunt is open January - March. The season for Unit 1l caribou was
finally altered to September 10 - 30, but this was well after the

deadline for sukmitting permit applications.

Table 5
Number of Applicants, Mentasta Caribou Herd

Year Applicants  Permits Copper Basin Non-Copper
1977 271 150 - -

1978 363 350 - -

1979 408 350 - -

1980 421 350 -

1981 619 350 148 (43%) 202 (57%)
1982 732 350 128 (37%) 220 (63%)
1383 751 /O 0 —

1984 731 350 —

1985 170 350 55 (32%) 115 (68%)
(Tier 11)
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