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MEMORANDUM OF AGREEMENT*
BETWEEN THE ENVIRONMENTAL PROTECTION AGENCY 
AND? TSE DEPARTMENT OF THE ARMY CONCERNING 
THE DETERMINATION OF MITIGATION UNDER THE 
CLEAN WATER ACT SECTION 404(b)(1) GUIDELINES

B E

A PurpQM

The United State* Environmental Protection Agency (EPA) and the United States 
Department o f the Army (Army) hereby irticulate the policy end procedures to be used 
in the determination of the type and Isvel o f mitigation necessary to demonstrate 
compliance with the Clean Water Act (CWA) Section 4& (b )(l) Guidelines ("Guidelines1*). 
This Memorandum of Agreement (MOA) expresses the explicit intent of the Army and 
EPA to implement the objective of the CWA to restore and maintain the chemical, 
physical, and biological integrity o f the Nition’j  waters, including wetlands. This MOA 
Is specifically !!mited to the Section 404 Regulatory Program and is written to provide 
clarification for agency field personnel on the type and level of mitigation required to 
demonstrate compliance with requirements in the Guidelines, The policies and procedures 
discussed herein are consistent with current Section 404 regulatory practices and a n  
provided In response to questions that ha/e been raised about how the Guidelines are 
implemented.

Although the Guidelines are clearly applicable to all discharges o f dredged or fill 
material, including general permits and Corps o f Engineers (Corps) civil works projects, 
this MOA focuses on standard permits (33 CFR TW* focus is intended
solely to reflect the unique procedural aspects associated with the review of standard 
permits, and does not obviate the need for other regulated activities to comply fully with 
the Guidelines, EPA and Army will seek to develop supplemental guidance for other 
regulated activities consistent with the policies and principles established in this document.

This MOA is a directive fo r Corps and EPA personnel and must be adhered to 
when considering mitigation requirements for standard permit applications. The Corps 
will use this MOA when making its determination o f compliance with the Guidelines with 
respect to mitigation for standard permit applications. EPA will use this MOA in 
developing its positions on compliance with the Guidelines for proposed discharges and will 
reflect this MOA whan commenting on standard permit applications.

'Standard permits are those individual permits which have been processed through 
application o f the Corps public interest nsvfow procedures (33 CFR 325) and EPA’* 
Section 404(b)(1) Guideline*, including pub.kic notice and receipt o f comments. Standard 
permits do not include letters o f permiistan, regional permits, nationwide permits, or 
programmatic permits.
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A. The Council on Environmental Quality (CEQ) has defined mitigation in iti 
regulations it 40 CFR 1508.20 to include: avoiding impacts, minimising: impacts, rectifying 
impacts, reducing impicu over time, and compensating for impacts. The Guideline* 
establish environmental criteria which muit be met for activities to be permitted under 
Section 404.* The types o f mitigation erumtrated by CEQ are compatible with the 
requirements of the Guidelines; however, tis a practical matter, they can be combined to 
form three general types: avoidance, minimization and compensatory mitigation. The 
remainder of this MOA will apeak in termu o f thtse more general types of mitigation,

3. The Clean Water Act and the Guidelines set forth a goal o f restoring and 
maintaining existing aquatic resources. The Corps will strive to avoid adverse impacts and 
offset unavoidable adverse impacts to existing aquatic resources, and for wetlands, will 
strive to acbieve a goal of no overall m i loss o f values and functions, In focusing the 
goal o f no overall net loss to wetlands only, EPA and Army have explicitly recognized the 
special significance of tha nation's wetlands resources. This special recognition of wetlands 
resources does not in any manner diminish :he value o f other waters of the United States, 
which are often o f high value, All waters o f the United States, such as streams, riven, 
lakes, etc,, will be accorded the fttll measure o f protection under the Guidelines, including 
the requirements for appropriate and practicable mitigation. The determination of what 
level of mitigation constitutes "appropriate" mitigation shall be based on the values and 
functions o f the aquatic resource that will l>c impacted. This determination shall not be 
based upon characteristics of the proposed project such as need, societal value, or the 
nature or investment objectives of tha project's sponsor. "Practicable" shall b« defined as 
in Section 230.!Q(aX2) o f the Guidelines. However, the level o f mitigation determined to 
be appropriate and practicable under Section 230.10(d) may icad to individual permit 
decisions which do not fully meet this goal because the mitigation measures necessary to 
meet this goal are not feasible, not practicable, or would accomplish only inconsequential 
reductions in impacts. Consequently, it is recognized that no net loss o f wetlands functions 
and values may not be achieved in eftcft ami every permit action, However, it remains a 
goal o f the Section 404 regulatory program to contribute to the national goal o f no overall 
net loss o f the nation's remaining wetlands base. EPA and Army are committed to 
worldng with others through tha Administration's interagency task force and other avenues 
to help achieve this national goal

C. In evaluating standard Section 404 permit applications, as a practical matter, 
information on all facets o f a project, including potential mitigation, is typically gathered 
and reviewed at the same time. Notwithstanding this procedural approach, the Corps will, 
except as indicated below, first make a determination that potential impacts have been 
avoided to the maximum extent practicable; remaining unavoidable Impacts will then be

J(exccpt where Section 404(b)(2) applies).



mitigated to tha exttfit Appropriate and practicable by requiring steps to minimize Impact* 
and, only a* £ !« i resort, compensate for aquatic resource values. This sequence will be 
considered satisfied where the proposed mitigation is in accordance with specific provisions 
o f it dcrpi and EPA approved comprehensive Flan that ensures compliance with the 
compensation requirements of this MOA* as set forth at Section II.B (eximples of such 
comprehensive plans may include Special / j e t  Management Plans, Advance Identification 
areas (Section 230.80), and State Coastal Zone Management Plans). In some 
circumstances, it may be appropriate to deviate from the sequence Mien EPA and the 
Corps agree the proposed discharge is necessary to avoid environ; »ntal harm (e.g., to 
protect a natural aquatic community from saltwater intrusion, chemical contamination, or 
other deleterious physical or chemical Impacts), or EPA and the Corps agree that the 
proposed'discharge can reasonably bo expected to result in environmental gain. This 
environmental gain must be solely attributable to the project itself, exclusive o f benefits 
which may accrue from proposed compensatory mitigation,

In determining "appropriate and practicable" measures to offset unavoidable impacts, 
such measures should be appropriate to the scope and degree o f those Impacts and 
practicable in terms o f cost, casting technology, and logistic* In light of overall project 
purposes. The Corps will give full considsration to the views of the resource agenciea 
when making this determination.

1, Avoidance,J Section 230.10(a) allows permit issuance for only the least 
environmentally damaging practicable alternative/ The thrust o f this, section on 
alternatives is avoidance o f Impacts, Section 230.10(a)(1) requires mat, to be pennittabie, 
an alternative must be the least environmentally damaging practicable alternative. In 
addition, Section 230.10(a)(3) sets forth rebuttable presumptions that 1) alternatives for 
non-water dependent activities that do not involve special aquatic sites* arc available and 
2) alternatives that do not involve special .aquatic sites have less adverso impact on the 
aquatic environment. Compensatory mitigitlon may not be used as & method to reduce 
environmental impacts in the selection o f the least environmentally damaging practicable 
alternatives for the purposes o f requirements under Section 230.10(a).

2. Minimization. Section 230.10(d ) states that appropriate and practicable steps to 
minimize the adverse impacts will be required through project modifications and permit

V M icm f H U  JbwrmMtfM tfW H fid m  k * ir  * t  ! « * *  C bdM m  )

j  Avoidance as used in this MOA does not include compensatory mitigation.
'It Is important to recognize that there are circumstances where the impacts of the 

project are so significant that even if alternatives are not available, the discharge may not 
be permitted regardless of the compensatory mitigation pronosed (40 CFR 230.10(c)).

#3pecial aquatic sites include sanctuaries and refuges, wetlands, mud flats, vegetated 
shallows, coral reefs and riffle pool complexes,
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conditions. Subpart H o f the Guideline* describe* teveral (but not all) means for 
minim/zing impacts o f an activity.

3* Compensatory Mitigation. Appropriate and practicable compensatory mitigation 
will be required for unavoidable advene unpacts which remain after all appropriate and 
practicable minimization haa been requimd. Compensatory actions (e.g., restoration of 
existing degraded wetlands or creation of nan-made wetlands) should be undertaken, when 
practicable, in areas adjacent or contiguous to the discharge site (on*n'te compensatory 
mitigation). If on-iite compensatory mitigation is not practicable, oftoite compensatory 
mitigation should be undertaken in the same geographic area (Le., in close physical 
proximity and, to the extent possible, the tame watershed). In determining compensatory 
mitigation, the functional values lost by tne resource to be impacted must be considered. 
In most cases, in-kind compensatory mitigation is preferable to out*of*kind. There is 
com im rl uncertainty regarding the success o f wetland creation or other habitat 
development. Therefore, in determining the nature and extent of habitat development 
of this type, careful consideration should bs given to its likelihood of success. Because the 
likelihood o f success is greater and the impacts to potentially valuable uplands are reduced, 
restoration should be the But option considered.

In the situation where the Corps is evaluating a project where a permit issued by 
another agency requires compensatory mitigation, the Corps may consider that mitigation 
as pan of the overall application for purposes of public notice, but avoidance and 
muumization shall still be sought

Mitigation banking may be an acceptable form o f compensatory mitigation under 
specific criteria designed to ensure an environmentally successful bank. Where a mitigation 
bank has been approved by EPA and the Corps for purposes o f providing compensatory 
mitigation for specific identified projects, us* o f that mitigation bank for those particular 
projects will be considered as meeting the requirements of Section 1LC3 o f this MOA, 
regardless of the practicability of other forms o f compensatory mitigation. Additional 
guidance on mitigation banking will be provided. Simple purchase or "preservation" of 
existing wetlands resources may in only exceptional circumstances bs accepted as 
compensator mitigation. EPA and Army will develop specific guidance for preservation 
in the context o f compensatory mitigation at a later date.
III. Otht? Prix*durM

A. Potential applicants for major projects should be encouraged to arrange 
preapplication meetings with the Corps and appropriate federal, state or Indian tribal, and 
local authorities to determine requirements and documentation required for proposed 
permit evaluations. As a result of such meetings, the applicant often revises a proposal 
to avoid or minimize advene impacts after developing an understanding of the Guidelines
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requirements by which * future Section <04 permit decision will be made, in addition to 
gaining an understanding of other state or tribal, or local requirements.

B. In achieving the goals . the CWA, the Corps will strive to avoid advene 
impacts and offset unavoidable adverse Impacts to c it in g  aquatic resources. Measures 
which can accomplish this can be identified only through resource assessments tailored to 
the site performed by qualified professionals because ecological characteristics of each 
aquatic site are unique. Functional values should be assessed by applying aquatic site 
assessment techniques generally recognised by experts in the field and/or the best 
professional judgment of federal and state agency representatives, provided such 
assessments fully consider ecological functions included In the Guidelines. The objective 
of mitigation for unavoidable impacts is to offset environmental losses. Additionally for 
wetlands, such mitigation will provide, at i. minimum, one for one functional replacement 
(i.e., no net loss of values)1, with an adequate margin o f safety to reflect the expected 
degree o f success associated with the mitigation plan, recognizing that this minimum 
requirement may not be reievam in come ases, as discussed In Section II.3  of this MOA,

C  The Guidelines are established as the environmental standard for Section 404 
permit issuance under the CWA. Aspects o f a proposed project may be affected through 
a determination o f requirements needed n  comply with the Guidelines to achieve these 
CWA environmental goals. Other reviews, such as NEPA and the Corps public interest 
review, cannot be used to nullify any Guidelines requirements or to justify less rigorous 
Guidelines evaluations.

D. Monitoring is an important aspect o f mitigation, especially in areas o f scientific 
uncertainty. Monitoring should be directed toward determining whether permit conditions 
are complied with and whether the purpcw intended to be served by the condition is 
actually achieved. Any time it is determined that a permittee is in non-compliance with 
mitigation requirements of the permit, the Corps will take action in accordance with 33 
CFR Part 324. Monitoring should not be required for purposes othor than these, although 
information for other uses may accrue from the monitoring requirements* For projects to 
be permitted involving mitigation with higher levels of scientific uncertainty, such as soma 
forms o f compensatory mitigation, long term monitoring, reporting and potential remedial 
action should be required. This can bo required o f the applicant through permit 
conditions.

*In most cases a minimum of 1 to 1 acreage replacement o f wetlands will be required 
to achieve no net loss o f values. However, this ratio may be greater where the functional 
values of the area being impacted are demonstrably high. Conversely, the ratio may be 
less than 1 to 1 for areas where the functional values associated with tha area being 
impactad are demonstrably low and the likelihood o f success associated with the mitigation 
proposal is high.
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E  Mitigation requirements shall ba conditions of standard Section 404 permits. 
Army regulations tuthoraa mitigation requirement! to be added as special conditions to 
an Army permit to satisfy legal requirements (e.g., conditions necessary to satisfy tha 
Guidelines) [33 CFR 325.4(a)], This ensures legal enforceability of the mitigation 
conditions and enhances the level o f compliance. I f  the mitigation plan necessary to 
ensure compliance with the Guidelines is not reasonably impiamemable or enforceable, the 
permit shall be denied.

F. Nothing in this document is intended to diminish, modify or otherwise affect the 
statutory or regulatory authorities o f the agencies involved, Furthermore, formal policy 
guidance on or interpretation of this document shall t- t. ad  jointly.

G. This MOA shall take effect thiity (30) days after the date of the last signature 
below, and will apply to those completed standard permit applications which are received 
on or after the effective date. This MOA may be modified or revoked by agreement of 
both parties, or revoked by either party alone upon six (6) months written notice.

Assistant Secretary of the Army 
(CM1 Works)

Assistant Administrator for Water 
U.3. Environmental Protection Agency
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Wetlands:
Implications of "No Net Loss"

A. Issue sum mary
President George Bush is committed to the worthy cause of reversing the 
decline in the nation's remaining wetlands base. The White House 
Domestic Policy Council is acting on a national wetlands policy and 
several recommendations have been developed by the National Wetlands 
Policy Forum in which Alaska has participated.

While RDC shares in the concern about the alarming decline in the 
nation's wetlands base, a new national strategy to protect America's 
wetlands would pose serious impediments to community development in 
Alaska necessary to support present and future populations. The 
emerging "no net loss" wetlands policy would also jeopardize development
of the state's natural resources, even on private lands. Since the majority
of .AL ska's tundra and coastal areas are deemed wetlands, the national
strategy should be modified to conform to the realities and needs of 
A laska,

B, Why Alaska should be exempted from 
"no net loss" theory

I. A laska does no t c o n t r ib u te  to the w e t land s  p rob lem

Alaska wetlands cover more than 170 million acres, accounting for 
over two-thirds of its non-mountainous land. The result is that 
wetlands of many types and descriptions form the bulk of the 
developable land. Therein lies the problem.

Approximately 99 million acres remain o f the 215 million acres of 
wetlands that originally existed in the contiguous United States. 
Consideration of a new federal wetlands policy may have merit for states 
where the majority o f the wetland base has been significantly altered or 
destroyed by erosion, settlement, agriculture, urban and/or industrial 
uses. However. Alaska wetlands are not endangered from a quantity or 
quality perspective. Over 99.95% of Alaska's wetlands remain intact, 
despite world-class energy and minerals development.
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II. "No net loss” Is a Catch-22 for Alaska

Since Alaska has almost double the wetlands acreage of the Lower 48 states, 
application of this national policy would have a disproportionately greater impact 
on the 49th State than on all the Lower 48 states combined. Ironically, the greatest 
impact of a national "no net loss" policy will be in the one state that does nor. have a 
wetlands ioss problem. And thwarting development in Alaska wetlands will do 
nothing toward solving the wetlands problem where it exists -- in tho Lower 48, 
Alaska should be rewarded, not punished for its model wetlands use. Adding the 
"final straw" of regulatory control through the "no net loss" concept would 
accomplish little but to stifle even modest economic growth in urban and rural 
Alaska, especially along the coast where most people live, work and recreate.

III. Alaska wetlands are different

Wetlands throughout most o f Alaska's vast arctic and subarctic regions are 
different from the freshwater marshes and tideiands elsewhere. Much of Alaska's 
wetlands are underlain by permanently frozen ground that makes it impossible for 
these lands to provide most of the functions for which wetlands in the Lower 48 are 
valued. Important functions relating to flood control, ground water recharge and 
water quality maintenance are largely absent from permafrost wetlands. Fish and
wildlife habitats also function differently in arctic wetlands.

In tempcrate-zone wetlands, habitat losses can result in corresponding losses to
animal populations. Wildlife in these areas are clearly limited by wetland 
availability, but there is no shortage of habitat in Alaska's vast wetlands where 
many species o f nesting birds tend to be highly dispersed.

Mortality factors outside Alaska arc the biggest determinants in population sizes of 
many bird species nesting in the arctic. After nesting and rearing their young 
during the brief arctic summer, migratory waterfowl and shorebirds fly south to 
vanishing w in te r in g  grounds in the Lower 48 states and Central and South 
America. In these locations, the birds are highly vulnerable to hunting and 
transmission o f infectious diseases, aggravated by the crowded conditions. In
contrast, there is no evidence that the amount of available s u m m e r  habitat in 
Alaska controls their abundance. The evidence docs show that limited use of 
wetlands , in. Alaska for resource production has not, caused..any measurable effect 
on the w.Udiife‘;p6pUlatibns,' V. • ;

IV. Alaska wetlands are "extra protected"

Recognizing that much of modem day Alaska development occurred following the 
passage of the National Environmental Protection Act, Alaska wetland losses have 
been kept to a minimum. Furthermore, about half of Alaska is already protected as 
federal and state parks, wildlife refuges, wilderness areas and other conservation 
units. Many o f these lands were set aside when Congress passed the Alaska National 
Interest Lands Conservation Act of 1980. Moreover, a comprehensive set of local, 
state and federal laws and regulations ensure that all development on remaining 
lands is carefully scrutinized. The existing regulatory framework docs  and w i l l  
ensu re  that wetland loss does not become a problem.
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C. Emerging policy fru s tra te s  development
I. W ha t is " n o  net loss?"

Strict implementation o f a federal "no net loss" policy would require that wetlands 
acreage used for development would have to be compensated for by purchase, 
restoration or preservation of equivalent wetlands acreage. Such a requirement 
would jeopardize many projects because of enormous offsitc mitigation costs. "No 
net loss" is also a difficult requirement for Alaska where wetlands predominate,
where the bulk o f Alaska is owned by the state and federal governments and where 
there has been relatively little development. Among community projects which 
would be severely impacted by a blanket "no net loss" application are schools, 
health care facilities, airstrips, roads and marine facilities. Even private 
construction projects would fall under the new expensive requirements.

I I .  M em o ra n d um  of A g reem en t

The "no net loss" concept is not yet law nor policy. Moreover, the concept has not
been thoroughly defined and Is open to widely varying interpretation. Yet the
Environmental Protection Agency and the U.S. Army Corps of Engineers have taken
an internal step to implement a "no net loss" policy through a recent Memorandum 
of Agreement on permits under Section 404 of the Clean Water Act.

Application of the MOA will place severe limitations on all future development in 
Alaska and may prevent future energy development in the state. In addition, the 
MOA has been promulgated without opportunity for public comment or interagency 
(state and federal) review, a violation o f the Administrative Procedures Act.

While the agencies maintain that this MOA is merely a clarification o f existing 
policy in light of the national goal of no overall net loss o f wetlands functions and
values, it represents a significant change from the current mitigation
requirements of the section 404 (b) (1) guidelines. The 404 (b) (1) guidelines
do no t call fo r  c om pen sa t io n  in its m it ig a t ion  r e q u i r em en ts  and  have
no t p rev ious ly  been in te rp re ted  to do so. Yet the  MOA sets up a
m i t i g a t i o n  d e c i s i o n m a k in g  p ro c e s s  t h a t  in c lu d e s  c o m p e n s a to r y
m it ig a t io n ,  r e s u l t in g  in  a ve ry  s ig n i f ic a n t  chang e  in the way p ro je c t s  
a re  pe rm it ted . The use of the MOA for implementation of new 404 (b) (1) 
mitigation requirements is in violation of the Administrative Procedures Act.

The? M O A v is riot ’ aP ti/arfflcation of ex is t ing  policy, bu t h ,  in fact, a new 
po licy d i re c t in g  th e  agencies to ach ieve no ne t loss of w etlands . It is 
inappropriate to adopt the goal o f no overall net loss o f  wetlands through the MOA 
process prior to any resolution o f the issue- by the Administration or Congress. The 
MOA clearly undercuts efforts within the Administration and Congress to craft a 
workable wetlands policy. It should be immediately revoked.

II I .  De facto app l ic a t io n  of "n o  ne t loss"

Industry and community leaders across Alaska warn that already some projects are
being held hostage through a de facto application o f "no net loss," even after they
have been designed to avoid and minimize impact to the environment. A case in
point is the Municipality of Anchorage's frustrated efforts to secure the needed
permits to fill in some wetlands adjacent to its port for infrastructure expansion.
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The state and federal agencies participating in the exhaustive permit process all 
agree that the use of the land for port facilities is appropriate. However, they are 
demanding that Anchorage do substantial offsite mitigation. They agree that no
mitigation is possible within the proposed development area, but the agencies want
the city to spend anywhere from $200,000 to $1 million in some other area to create 
or enhance wetlands.

Outside Anchorage, other communities and development projects are facing major 
problems when it comes to wetlands.-For example, federal agencies have asked 
North Slope oil and gas operators to rehabilitate wetlands or replace 
environmentally-scnsltive wetlands as a condition for approving permits on the 
North Slope. The operators note that in lieu of an actual policy, federal agencies 
overseeing wetlands already have cited the "no net loss" goal in requiring
mitigation on a permit by permit basis.

Additionally, native land ownership raises another issue unique to Alaska. Alaska 
natives received approximately 44 million acres of land from the federal
government. These lands were conveyed specifically for development purposes in 
partial compensation for the extinguishment o f thcar claims to aboriginal title, and 
to ease the transition from subsistence to a cash economy. A "no net loss" wetlands 
policy applied to these lands would restrict or preclude both native community 
development and economic opportunities associated with resource development, 
leaving little value to the land.

D. A lternatives for accommodating A laska's position
A resolution passed at the Northwest Alaska Mayors' conference in Noorvik in 
November called on the federal agencies to revise their wetland protection 
programs for Alaska by concentrating on classification and protection o f 
productive wetlands that actually provide vital fish and wildlife and water quality 
benefits. This approach recognizes fundamental differences which set Alaska
wetlands apart from those in other states.

The adoption o f a threshold approach, favored by the Municipality of Anchorage, is 
one possible alternative means to respond to Alaska's unique position. The 
threshold approach would allow states in which cumulative wetlands losses are less
than ’5%-20% of the state's total wetlands to be excluded from provisions o f a 

VljX{UioHal "no. net . loss" policy - ftntil the threshold has- been met and exceeded.
* 'A no th e r" approach would be to more carefully define wetlands, distinguishing 

between "high value" and "low value" wetlands.

£. Recommendation
While the Council is committed to protecting and enhancing those wetlands in
Alaska of greatest productivity and highest value, it believes a "no net loss" policy 
is not appropriate for Alaska. Such a policy in Alaska would accomplish nothing to 
slow wetlands losses in the contiguous U.S. where the root o f  the problem exists.

Instead, RDC favors an approach stressing avo id a n c e  and m in im iza t ion  of wetlands 
disturbances. Such an approach has worked well on the North Slope where the oil 
industry has successfully mitigated wetland losses by avoiding critical habitat and
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reducing the number and size o f facilities. Despite the fact that oil exploration and 
development on the North Slope have resulted in 25% of the nation's daily domestic 
oil production, only 0.05% of the wetlands on the Slope have been disturbed. The 
impact of development has been minimal with no reduction in wildlife population.

RDC looks forward to working with the state and federal government on a national 
strategy that protects America's wetlands while providing flexibility to Alaska's 
unique position, Alaskans can support a balanced public policy, one which allows 
responsible development while keeping wetland losses to a necessary minimum.

F. RDC Action
The Resource Development Council has formed an Alaska Wetlands Action 
Coalition to spearhead a statewide effort to convince decisionmakers in 
Washington, D.C., to accommodate Alaska's unique position in the shaping of 
a national strategy to protect American wetlands.

RDC is organizing community, native and industry leaders under its
wetlands coalition to work on the problem. The Council has assisted local 
communities in developing and advancing resolutions urging President 
Bush to not subject Alaska to a blanket policy that fails to consider the state's 
unique position in the wetlands issue. The Alaska Council of Mayors, Alaska 
Municipal League, the Southeast Conference, the Kenai Peninsula Borough, 
the Municipality of Anchorage, the Northwest Arctic Borough and other 
communities, includ Seward and Nome, have passed resolutions.
Resolutions expressing concern over the impacts o f the proposed federal 
policy to Alaska are pending in a number o f other communities.

RDC has published a detailed brochure focusing on Alaska wetlands and what
the "no net loss" concept means to the state's economy. The brochure has 
been widely circulated throughout the state and has been distributed to key
public officials in the Lower 48. In addition, the Council has featured 
indepth reports of the wetlands issue in its monthly publication, the 
Resource Review.
RDC is working closely with the state and the legislature to adopt a strong 
unified position on wetlands. A major priority of its 1990 legislative agenda is 
to secure a definitive and strong position from the Legislature that
articulates special consideration" iqr Alaska, in any federal "no nct ' Ioss" ' 
wetlands .jpoiicy. In the, new 'year, 'RDC also plans to travel throughout the 
state to give wetlands presentations to affected communities.

For additional information, call RDC at 276-0700.



Enclosed is a briefing paper explaining "no net loss" as 
conceptualized to apply to the nation's wetlands. A lth ough  
the idea is under analysis by the Domestic Policy 
Council, at the direction o f  President Bush , it is n o t
presentlY-a, PQlky.

December 7, 1989

RE: Recent EPA/Army Corps
M emorandum  of Agreement (MOA) 
on the determ ination  of m itigation 
under the Clean W ater Act Section 
404 (b)(1) guidelines

However, with the MOA signed November 14, the 
Environm ental Pro tection Agency and the Army Corps 
of Engineers have asserted "no net loss" is a "goal."
The purp.ose statement directs- that the MOA "must be adhered 
to when considering mitigation requirements for standard 
permit applications." The effective date is December 15, 1989.

In the words of Governor Cowper, "this (MOA) eclipses the 
policy process and leaves States without a role in decisions 
affecting their economic .futures." RDC, the Alaska delegation, 
industry officials, communities and the Governor are 
requesting the MOA be withdrawn.

!, ;ri ; ACTION -NEEDED? 1. W rite P residen t Bush asking th a t
the MOA be rescinded.
(Washington, • D.C. 20500)

Reasons: I t  usurps Domestic Po licy Council
de liberations and violates the Administrative 
Procedures Act by " rule-making without public input.''
2 .  +Send RDC copies of your letter. (RDC will send them to 
the Alaska delegation, ihe Governor, EPA, the Corps and the Domestic 
Policy Council.)
3. File your perm its ASAP to avoid being subjected 
to the MOA, even though it is being challenged.

Resource Development Council Box 100516 'Anchorage, AK. 99510 (907) 276
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WAihlNOTQN, DC 20510-A02B

i  uirn u t m m t ' t r n ^ r v  t u , r

December 1 , 1989

The Ho norable R i c h a r d  G« C a r m a n  
Director
Qffice of M a n a g e m e n t  a n d  Bu dge t
Ol d  E x ec uti ve O f f i c e  B u i l d i n g
17th S t r e e t  a n d  P ^ n n r f l v a n i a  A t « i , N.H.
Washington, d .c . 20503

D e a r  Dicks

There are s e ri ous  p r o b l e m s  w i t h  a r e c e n t l y  promulgated 
Corps or E n g i n e e r s /  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  
M e m o r a n d u m  of  A g r e e m e n t  [MQAJ 'concerning permits- under 
section 404 of t h a  C l e a n  W a t e r  Act# T h o  age n c i e s  maintain 
th at this M O A  la m e r e l y  a cla rif i c a t i o n  of ex is t i n g  
m i t i g a t i o n  p o l i c y  in l i g h t  of the n a t i o n a l  g o a l  of no 
overall ne t  loss of w e t l a n d  functions a n d  values. We 
disagree. ^

Whi le the a p p l i c a t i o n  of this m o a  t o  A l a s k a  has the 
potential f o r  d i sa ste r, it is o b j e c t i o n a b l e  o n . m u c h  broader 
grounds. It is n o t  a c l a r i f i c a t i o n  of e x i s t i n g  policy. The 
'Corps a dmi ts t h a t  the "no overall net loss" goal had not 
been a r t i c u l a t e d  b e f o r e  this MOA# it is, in fact, a new 
po l i c y  s e t t i n g  an o b j e c t i v e  of  no n et loss of wetlands,/and 
d i r e c t i n g  t h e  a g e n c i e s  t o  use e x i s t i n g  m i t i g a t i o n  policies 
Lu a c h i e v e  t h a t  o b j e c t i v e .

As such, it u n d e r c u t s  and supercedes e f f o r t s  within the 
A d m i n i s t r a t i o n  a n d  i n  C o n g r e s s  to a r t i c u l a t e  a workable no 
o v er all  n e t  loss p o l i c y  f o r  w etlands protection. Further, 
it  has b e e n  p r o m u l g a t e d  w i t h o u t  o p p o r t u n i t y  for public 
comment, in v i o l a t i o n  o f  the A d m i n i s t r a t i v e  procedures Act.

E i t h e r  of t h ese  o b j e c t i o n s  w o u l d  j u s t i f y  revocation of 
this M O A  —  a ste p w h i c h  we u r g e  be t a ke n immediately- A n d  
in a ddi t i o n  t o p o l i c y  a n d  procedural i s s u e * , th ere «■ 
substantive p r o b l e m s  w i t h  it as well. P u t t i n g  it simply, 
im ple men tat ion  of t h i s  M O A  ca n  not be d o n *  w ith  the 
fl ex i b i l i t y  w h i c h  the age ncies claim to have worked into the 
document.
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Both a g e n c i e s  a d m i t  th at no m e a s u r i n g  s t i c k  haa been 
ag r e e d  to f o r  d e t e r m i n i n g  w h e t h e r  t h e y  a r e  m e e t i n g  thie n e w  
goal. Th e  C o r p s  does n o t  k n o w  if it is t r y i n g  to achieve no 
net leas of w e t l a n d  funct ion s at a  Dis tri ct,  Region, State 
or Na tional level. The* M O A  c xaims to r e c o g n i z o  that no no t  
•loss m a y  n o t  b e  ach iev ed in e a c h  p e r m i t .  But in the abs enc e 
of guidance, t h e  agencies w i l l  b y  d e f a u l t  —  t r y  to 
achieve no n e t  loss o n  a p e r m i t  b y  p e r m i t  basis.

The M O A  e f f e c t i v e l y  r e q u i r e s  n o  n e t  lose to >e the 
objective in  e a c h  pe rmi t decision. U n d e r  t h e  MOA, this 
ob jective w o u l d  be  a b a n d o n e d  o n l y  u n d e r  l i m i t e d  
c i r c u m s t a n c e s . The abs enc e of a n  a l t e r n a t i v e  measuring, 
stick for ces  a  d e c i s i o n  i n e a c h  c a s e  b e t w e e n  abandoning the 
na tional g o a l  and r e j e c t i n g  the c l a i m  o f  special 
ci rcu mstance. This is partlt ,larly c r i t i c a l  in Alaska. As 
yo u  know, 6 0 %  of A l a s k a  is e s t i m a t e d  to b e  wetlands. W h i l e  
the “S o u t h  48" has Idst 54% of its w e t l a n d s ,  Al a s k a  has a 
net loss t o  d a t e  of ,05% o f  its w e t l a n d s .  W e  w o n t  to be 
pa rt of t h e  n a t i o n a l  p r o g r a m  a n d  w e  w a n t  t o protect our 
wetlands, b u t  a n  area 1/5th the si ze o f  t h a  w h ol e United 
States s h o u l d  b e  l o o k e d  at as a w h o l e  a n d  n o t  on a permit by 
permit basis.

T h e r e  is a n e e d  for a nation al w e t l a n d s  policy, w h i ch 
should i n c l u d e  a  goals of no o v er all  n e t  loss, Alaska c a n  
pl ay a c o n s t r u c t i v e“role i n  s h ap ing  a f l e x i b l e  but effective 
we tlands p o l i c y ,  a n d  can ba. a c c o m m o d a t e d  b y  such a policy.

•

However, th is M O A  does not a d v a n c e  t h a t  cause. It is 
more of a b a r r i e r  t h a n  a he lp to d e v e l o p i n g  a workable 
w e t l a n d s  p o l i c y .  Xt sh oul d be revoked. Xf it is not going 
to bo revoked , t h e n  it sh o u l d  be w i t h d r a w n  a n d  subjected to 
a p p r o p r i a t e  p u b l i c  comment.. A t  the v e r y  lea s t  it should be 
limited to t h e  48 c ont igu ous  states a n d  a special study m a d e  

• of A l a s k a ' s  n e e d  for a p o l i c y  o f p r o t e c t i o n  of .special 
' wetlands a n d  ■ re c o g n i t i o n  of o u r  r i g h t  to uoe c ur Statehood 

and N a t i v e  l a n d s  to assure sur vival of o u r  state.

Co ngr e s s m a n  f o ^ A l l  A l a s k a



AMENDMENT

by FRANK

TO: CSSJR 54 (Resources)

page 1 line 5, delete "Relating to" 

insert "Opposing"
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President Bush has stated that one of his administration's goals is 
reversing the loss of this Nation's wetlands. This idea was under 
analysis by the Domestic Policy Council but, on November 14, 1989, a 
m e morandum of Agreement (MOA) was signed between the EPA and the Corps 
of Engineers, stating that "no-net-loss" is a goal. Effective date was 
December 15, but is r.cw given as January 15, 1990. Operators who wish
to be excluded from this no-net-loss policy must have their Clean Water
Act Section 404 permits filed before January 14, 1990. Because over 170 
million acres of Alaska is technically wetland, many of the small placer 
operations will be forced to cease operations, and the no-net-loss 
policy, if it is allowed to continue, will especially impact future 
development in Alaska, including mining operations and North Slope oil.

Take time to write the President and a few key members of the Senate
Committee on the Environment and Public Works stating that this MOA
should be rescinded because:

1.) This MOA circumvents the Administrative Procedures Act. It 
was made without the opportunity for full public review and 
comment. It implements binding policy in advance of guidance
resulting from consideration of wetland issues by other
departments in the administration and by Congress.

2.) "No-net-loss" must not be applied indiscriminately. Because
of permafrost, much of Alaska is "technically" wetland but 
because much of Alaska remains undeveloped, 99.95% of the 
wetlands remain. Contrast this to a loss of nearly 54% in the 
"lower 48", and the inappropriateness of "no-net-loss" to 
Alaska becomes readily apparent.

3.) This seems to be another area where EPA is establishing more 
power. To have one agency influencing so m a n y  policies 
regarding public lands and industrial development does not 
serve this nation well. A consensus on these matters can only 
be obtained from a broad spectrum of public and government 
agency input at all levels. We need this consensus in order 
to develop rational public policy.

Ag a i n  please take time to write. The approach to wetlands taken by EPA 
and the Corps of Engineers is inequitable to Alaska. If this MOA is not 
protested, it will also be applied in a "broad brush" man n e r  in the 
"lower 48" and again without the opportunity for public input. A 
m a i l i n g  list of potential recipients of your letter is provided on the 
ba c k  of this Action Alert.

NORTHWEST MINING ASSOCIATION
414 PEYTON BUILDING 
SPOKANE WA 99201

( n w m a )

r \

TO: Ail NWMA Members
From: E.A. Johnson

Committee Coordinator

Re: ALASKA WETLANDS, The "No-Net-LvJSS"



The Executive Office of the President 
The White House 
1600 Pennsylvania Ave., NW 
Washington, DC 20500

The Honorable Quentin N. Burdick 
Chairman, Senate Committee on Environment 

and Public Works 
SH-511 Hart Senate Office Bldg. 
Washington, DC 20510-3401

The Honorable John H. Chaffee 
Ranking Minority Member 
Senate Committee on Environment 

and Public Works 
SD-567 Dirksen Senate Office Bldg. 
Washington, DC 20510-3902

The Honorable Steve Symms 
Member, Senate Committee on Environment 

and Public Works 
SH-509 Hart Senate Office Bldg. 
Washington, DC 20510-1202

The Honorable Max Baucus 
Member, Senate Committee on Environment 

and Public Works 
SH-706 Hart Senate Office Bldg. 
Washington, DC 20510-2602

The Honorable Frank Murkowski 
(Leading the Alaska Delegation 
opposing the agreement)

SH-709 Hart Senate Office Bldg. 
Washington, DC 20510-0202

Please send copies of your letters to:

Mr. Steve Borell, P.E.
Acting Exec. Director 
Alaska Miners Association 
501 Northern Lights Blvd. #203 
Anchorage, AK 99503



Alliance for Juneau’s Future, Ina
BEST WISHES FOR GOOD HEALTH AND HAPPINESS IN 1990 AND FUTURE YEARS!!!

JANUARY 1990 PROGRAMS & ACTIVITIES ^  c  i v t  u

January 4, 1990 3 1990
Thursday morning, 7 to 8 am at THE COOKHOUSE p u n  n. UOLDSWORTH

Progress report on the various Alliance Committees including 
an up-date on the Wetlands No Net Loss Policy scheduled for 
implementation on January 15; status of the AJ mine project EIS; 
status of up-date on Juneau's Twenty Year Power Plan; status of 
of Juneau access EIS and other Alliance committee reports.
Invite member's interests in future Alliance programs and 
activities.

Thursday morninq 10 to 11 am AT THE CENTENNIAL CENTER FOREST SERVICE VISITOR 
 TERTER'THEATRE"^ -------------- --------------- ; ---- ------------

Meeting of Juneau-Klondike Gold Rush planning group; Review of 
plans for developing a gold mining exhibit at Centennial Hall 
and relating this to plans for the observance of the Klondike 
Centennial in Alaska, the Yukon and Seattle.

Thursday, noon-hour AJF, Inc. BOARD MEETING AT THE LIBRARY CONFERENCE ROOM

The Alliance Board will meet at noon in the Library Conference Room
above the downtown parking garage. The agenda will include:
Membership and finance report; the planned January-March Alliance 

meeting/activity schedule; coordination with and possible co- 
location with JEDC, the Greater Juneau Chamber of Commerce, Juneau 
Convention and Visitors Bureau and other organizations; possible 
position statement on issues now before the Alliance. All members
as well as Board Members are welcome to attend.

JANUARY 9, TUESDAY 4:30 to 6:30 PM AT CENTENNIAL HALL

LEGISLATIVE WELCOME RECEPTION AT CENTENNIAL HALL. This welcome 
reception is in partnership with the Greater Juneau Chamber of 
Commerce, Juneau Convention and Visitors Burea and other Juneau 
organizations. All Alliance members are encouraged to welcome 
Alaska's legislators back to Juneau.

JANUARY 11, THURSDAY MORNING, 7 to 8 am AT THE COOKHOUSE

Alliance Committee and Activity Reports

David Dorris, BLM, a brief progress report on the AJ project EIS 
Status Report on the Mayor's Task Force on Fiscal Policy 
and plans for the proposed Community Forum on Fiscal Policy

JANUARY 18, THURSDAY MORNING, 7 to 8 am AT THE COOKHOUSE

Alliance Committee and Activity Reports
Status Report on the Mayor's Task Force on Fiscal Policy & Public Forum 

JANUARY 25, THURSDAY MORNING, 7 to 8 am AT THE COOKHOUSE

The A-J Mine Project; Overview of Mine Application & Project Plans 
Harry Noah - Discussion leader

I



SUMMARY OF GENERAL MEMBERSHIP MEETING, THURSDAY, DECEMBER 21, 1989

This meeting of the Alliance for Juneau's Future began at 7:00 am at the Cookhouse. 
There were 43 in attendance including: Chuck Achberger, David Allison,Bill Brock, 
Tom Cashen, Lee Coffman, John Cooper, Bill Corbus, Dave Dawson, Fred Eastaugh,
Don Harris, Rex Hermann, Ralph Hunt, Randall Jenkins, Jim Kohler, Skip Lakeman, 
Phyllis Lewis, Ladd Macaulay, Neil MacKinnon, Randy March, John McConnochie, Shorty 
and £velyp,Oliver, Tom Pittman, Rudy Ripley, John Sandor, Scott Spickler, Red 

• Swaflsbn, Debbie Talley, Lee Foreman, Susan Russo, Mike McKinnon, Don Tucker, Ira 
Winograd, Bev Ward and Gary Jenkins. Visitors were introduced and everyone 
welcomed.

Because of the Ridoubt Volcano and adverse weather conditions, Senator Ted Stevens 
had to cancel his Ketchkian - Juneau trip. It is expected that he will be visiting 
in Juneau in January or February., at which time we hope to have the Senator meet 
with our membership.

Gary Jenkins gave an excellent presentation on the Corps of Engineers/Environmental 
Protection Agency Memorandum of Agreement which would apply the "No Net Loss Policy 
for Wetlands" to Alaska lands. This Memorandum of Agreement was signed November 
14-15, 1989, and was to take effect 30 days later, but implementation has been 
delayed for 30 days, but is now scheduled for implementation January 15, 1990. The 
Agreement concerns the determination of mitigation measures under the Clean Water 
Act Section 404(b)(1) guidelines.

Loss of wetlands in the 48 "contiguous" states is a serious problem with an 
estimated 54% of such lands disturbed or developed in those states. However, 
about 170 million acres of Alaska falls under the technical definition of wetlands 
and would be subject to this policy. Less than 1 % of Alaska's wetlands have been 
developed, but all of Alaska's wetlands would be be subject to the No Net Loss 
Policy outlined' in this Agreement.

Ira Winograd of the CBJ Staff provided maps which showed the areas within the 
Borough which would be classified as wetlands. Substantial Borough as well as

private lands would be subject to the proposed restriction of this Memorandum of
Agreement.

Gary Jenkins described some of the provisions of the Agreement and summarized the 
impact on both public and private lands. Although development of such private 
lands would be restricted or prohibited, the private land owner is not compensated 
for those restrictions imposed by the government.

The application of a No net Loss Policy for Alaska's 170 million acres of lands 
classified as Wetlands, will be a major obstacle to all forms of development in 
the state. Although this policy has merit in application to the 48 states where 
54 % of the wetlands are developed or disturbed, it is unreasonable to apply this 

same policy to Alaska wetlands, where less than 1 % of such lands are developed.

In discussions which followed, Bev Ward reported that the Arctic Slope Regional 
Corporation had filed a law suit for Declaratory and Injunctive Relief. The City 
and Borough of Anchorage has also filed suit with Fairbanks also considering this 
same action. Governor Cowper has indicated the State of Alaska is also considering
filing suit. In addition to a challenge of the merits of applying this policy to

Alaska, the lawsuits already filed challenge the proposed application of this 
policy without following the public rule-making procedures required by the 
Administrative Procedure Act. This major policy action was developed without 
public hearings or the opportunity for public comment.

This very interesting meeting on this serious question closed at 8 am, with follow- 
up reports planned for future meetings of the Alliance. The Executive Committee of 

the Alliance met following the meeting to consider the Alliance position on this 
and other business. The Executive Committee agrees the proposed No-Net Loss Policy 
should not be applied to Alaska and will consider appropriate action on this matter.
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M E M O R A N D U M  O F  A G R E E M E N T  
B E T W E E N  T H E  E N V I R O N M E N T A L  P R O T E C T I O N  A G E N C Y  
A N D  T H E  D E P A R T M E N T  O F  T H E  A R M Y  C O N C E R N I N G  
T H E  D E T E R M I N A T I O N  O F  MI T I G A T I O N  U N D E R  T H E  
C L E A N  W A T E R  A C T  SECTION .404(b)(1) G UID EL I N E S

I. Purpose

The United States Environmental Protection Agency (EPA) and the United States 
Department of the Army (Army) hereby articulate the policy and procedures to be used 
in the determination of the type and level of mitigation necessary to demonstrate 
compliance with the Clean Water Act (CWA) Section 404(b)(1) Guidelines ("Guidelines"). - 
This Memorandum of Agreement (MOA) expresses the explicit intent of tire Army and 
EPA to implement the objective of the CWA to restore and maintain the chemical, 
physical, and biological integrity of the Nation’s waters, including wetlands. This MOA 
is specifically limited to the Section 404 Regulatory Program and is written to provide 
clarification for agency field personnel on the type and level of mitigation required to 
demonstrate compliance with requirements in the Guidelines. The policies and procedures 
discussed herein are consistent with current Section 404 regulatory practices and are 
provided in response to questions that have been raised about how the Guidelines are 
implemented.

Although the Guidelines are clearly applicable to all discharges of dredged or fill 
material, including general permits and Corps of Engineers (Corps) civil works projects, 
this MOA focu:es on standard permits (33 CFR 325.5(b)(1))7. This focus is intended 
solely to reflect the unique procedural aspects associated with the review of standard 
permits, and does not obviate the need for other regulated activities to comply fully with 
the Guidelines, EPA and Army will seek to develop supplemental guidance for other 
regulated activities c onsistent with the policies and principles established in this document

This MOA is a directive for Corps and EPA personnel and must be adhered to 
when considering mitigation requirements for standard permit applications. The Corps 
will use this MOA when making its determination of compliance with the Guidelines with 
respect to mitigation for standard permit applications. EPA will use this MOA in 
developing its positions on compliance with the Guidelines for proposed discharges and will 
reflect this MOA when commenting on standard permit applications.

;Standard permits are those individual permits which have been processed through 
application of the Corps public interest review procedures (33 CFR 325) and EPA’s 
Section 404(b)(1) Guidelines, including public notice and receipt of comments. Standard 
permits do not include letters of permission, regional permits, nationwide permits, or 
pror/ammatic permits.
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II. Policy

A. The Council on Environmental Quality (CEQ) has defined mitigation in its 
regulations at 40 CFR 1508.20 to include: avoiding impacts, minimizing impacts, rectifying 
impacts, reducing impacts over time, and compensating for impacts. The Guidelines 
establish environmental criteria which must be met for activities to be permitted under 
Section 404.2 The types of mitigation enumerated by CEQ are compatible with the 
requirements of the Guidelines; however, as a practical matter, they can be combined to 
form three general types: avoidance, minimization and compensatory mitigation. The 
remainder of this MOA will speak in terms of these more general types of mitigation.

B. The Clean Water Act and the Guidelines set forth a goal of restoring and ~ 
maintaining existing aquatic resources. The Corps will strive to avoid adverse impacts and 
offset unavoidable adverse impacts to existing aquatic resources, and for wetlands, will 
strive to achieve a goal of no overall net loss of values and functions. In focusing the 
goal of no overall net loss to wetlands only, EPA and Army have explicitly recognized the 
special significance of the nation’s wetlands resources. This special recognition of wetlands 
resources does not in any manner diminish the value of other waters of the United States, 
which are often of high value. All waters of the United States, such as streams, rivers, 
lakes, etcx, will be accorded the full measure of protection under the Guidelines, including 
the requirements for appropriate and practicable mitigation. The determination of what 
level of mitigation constitutes "appropriate" mitigation shall be based on the values and 
functions of the aquatic resource that will be impacted. This determination shall not be 
based upon characteristics of the proposed project such as need, societal value, or the 
nature or investment objectives of the project’s sponsor. "Practicable" shall be defined as 
in Section 230.10(a)(2) of the Guidelines. However, the level of mitigation determined to 
be appropriate and practicable under Section 230.10(d) may lead to individual permit 
decisions which do not fully meet this goal because the mitigation measures necessary to 
meet this goal are not feasible, not practicable, or would accomplish only inconsequential 
reductions in impacts. Consequently, it is recognized that no net loss of wetlands functions 
and values may not be achieved in each and every permit action. However, it remains a 
goal of the Section 404 regulatory program to contribute to the national goal of no overall 
net loss of the nation’s remaining wetlands base. EPA and Army are committed to 
working with others through the Administration’s interagency task force and other avenues
to help achieve this national goaL

G In evaluating standard Section 404 permit applications, as a practical matter, 
information on all facets of a project, including potential mitigation, is typically gathered 
and reviewed at the same time. Notwithstanding this procedural approach, the Corps will, 
except as indicated below, first make a determination that potential impacts have been 
avoided to the maximum extent practicable; remaining unavoidable impacts will then be

^(except where Section 404(b)(2) applies).
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mitigated to the extent appropriate and practicable by requiring steps to minimize impacts 
and, only as a last resort, compensate for aquatic resource values. This sequence will be 
considered satisfied where the proposed mitigation is in accordance with specific provisions 
of a Corps and EPA approved comprehensive plan tha': ensures compliance with the 
compensation requirements of this MOA, as set forth at Section ILB (examples of such 
comprehensive plans may include Special Area Management Plans, Advance Identification 
areas (Section 230.80), and State Coastal Zone Management Plans). In some 
circumstances, it may be appropriate to deviate from the sequence when EPA and the 
Corps agree the proposed discharge is necessary to avoid environmental harm (e.g., to 
protect a natural aquatic community from saltwater intrusion, chemical contamination, or 
other deleterious physical or chemical impacts), or EPA and the Corps agree that the 
proposed discharge can reasonably be expected to result in environmental gain. This •* 
environmental gain must be solely attributable to the project itself, exclusive of benefits 
which may accrue from proposed compensatory mitigation.

In determining "appropriate and practicable” measures to offset unavoidable impacts, 
such measures should be appropriate to the scope and degree of those impacts and 
practicable in terms of cost, existing technology, and logistics in light of overall project 
purposes. The Corps will give full consideration to the views of the resource agencies 
when making this determination.

1. Avoidance.5 Section 230.10(a) allows permit issuance for oily the least 
environmentally damaging practicable alternative/ The thrust of this section on 
alternatives is avoidance of impacts. Section 230.10(a)(1) requires that, to be permittable, 
an alternative must be the least environmentally damaging practicable alternative. In 
addition, Section 230.10(a)(3) sets forth rebuttable presumptions that 1) alternatives for 
non-water dependent activities that do not involve special aquatic sites5 are available and
2) alternatives that do not involve special aquatic sites have less advene impact on the 
aquatic environment. Compensatory mitigation may not be used as a method to reduce 
environmental impacts in the selection of the least environmentally damaging practicable 
alternatives for the purposes of requirements under Section 230.10(a).

2. Minimization. Section 230.10(d) states that appropriate and practicable steps to 
minimize the advene impacts will be required through project modifications and permit

^Avoidance as used in this MOA does not include compensatory mitigation.
'It is important to recognize that there are circumstances where the impacts of the 

project are so significant that even if alternatives are not available, the discharge may not 
be permitted regardless of the compensatory mitigation proposed (40 CFR 230.10(c)).

■̂Special aquatic sites include sanctuaries and refuges, wetlands, mud flats, vegetated 
shallows, coral reefs and riffle pool complexes.
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conditions. Subpan H of the Guidelines describes .several (but not all) means for 
minimizing impacts of an activity.

#

3. Compensatory Mitigation. Appropriate and practicable compensatory mitigation 
will be required for unavoidable adverse impacts which remain after all appropriate and 
practicable minimization has been required. Compensatory actions (e.g., restoration of 
existing degraded wetlands or creation of man-made wetlands) should be undertaken, when 
practicable, in areas adjacent'or contiguous to the discharge site (on-site compensatory 
mitigation). If on-site compensatory mitigation is not practicable, off-site compensatory 
mitigation should be undertaken in the same geographic area (i.e., in close physical 
proximity and, to the extent possible, the same watershed). In determining compensatory 
mitigation, the functional values lost by the resource to bn impacted must be considered. 
In most cases, in-kind compensatory mitigation is preferable to out-of-kind. There is 
continued uncertainty regarding the success of wetland creation or other habitat 
development Therefore, in determining the nature and extent of habitat development 
of this type, careful consideration should be given to its likelihood of success. Because the 
likelihood of success is greater and the impacts to potentially valuable uplands are reduced, 
restoration should be the first option considered.

In the situation where the Corps is evaluating a project where a permit issued by 
another agency requires compensatory mitigation, the Corps may consider that mitigation 
as part of the overall application for purposes of public notice, but avoidance and 
minimization shall still be sought.

Mitigation banking may be an acceptable form of compensatory mitigation under 
specific criteria designed to ensure an environmentally successful bank. Where a mitigation 
bank has been approved by EPA and the Corps for purposes of providing compensatory 
mitigation for specific identified projects, use of that mitigation bank for those particular 
projects will be considered meeting the requirements of Section E.C3 of this MOA 
regardless of the practicability of other forms of compensatory mitigation. Additional 
guidance on mitigation banking will be provided. Simple purchase or "preservation" of 
existing wetlands resources may in only exceptional circumstances be accepted as 
compensatory mitigation. EPA and Army will develop specific guidance for preservation 
in the context of compensatory mitigation at a later date.

m . Other Procedures

A  Potential applicants for major projects should be encouraged to arrange 
preapplication meetings with the Corps and appropriate federal, state or Indian tribal, and 
local authorities to determine requirements and documentation required for proposed 
permit evaluations. As a result of such meetings, the applicant often revises a proposal 
to avoid or minimize adverse impacts after developing an understanding of the Guidelines
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requirements by which a future Section 404 permit decision will be made, in addition to 
gaining an understanding of other state or tribal, or local requirements.

B. In achieving the goals of the CWA, the Corps will strive to avoid adverse 
impacts and offset unavoidable adverse impacts to existing aquatic resources. Measures 
which can accomplish this can be identified only through resource assessments tailored to 
the site performed by qualified professionals because ecological characteristics of each 
aquatic site are unique. Functional values should be assessed by applying aquatic site 
assessment techniques generally recognized by experts in the field and/or the best 
professional judgment of federal and state agency representatives, provided such 
assessments fully consider ecological functions included in the Guidelines. The objective 
of mitigation for unavoidable impacts is to offset environmental losses. Additionally fo r'. 
wetlands, such mitigation will provide, at a m in im um , one for one functional replacement 
(i.e., no net loss of values)*5, with an adequate margin of safety to reflect the expected 
degree of success associated with the mitigation plan, recognizing that this minimum 
requirement may not be relevant in some cases, as discussed in Section II.B of this MOA,

C. The Guidelines are established as the environmental standard for Section 404 
permit issuance under the CWA. Aspects of a proposed project may be affected through 
a determination of requirements needed to comply with the Guidelines to achieve these 
CWA environmental goals. Other reviews, such as NEPA and the Corps public interest 
review, cannot be used to nullify any Guidelines requirements or to justify less rigorous 
Guidelines evaluations.

D. Monitoring is an important aspect of mitigation, especially in areas of scientific 
uncertainty. Monitoring should be directed toward determining whether permit conditions 
are complied with and whether the purpose intended to be served by the condition is 
actually achieved. Any time it is determined that a permittee is in non-compliance with 
mitigation requirements of the permit, the Corps will take action in accordance with 33 
CFR Part 326. Monitoring should not be required for purposes other than these, although 
information for other uses may accrue from the monitoring requirements. For projects to 
be permitted involving mitigation with higher levels of scientific uncertainty, such as some 
forms of compensatory mitigation, long term monitoring, reporting and potential remedial 
action should be required. This can be required of the applicant through permit 
conditions.

tfIn most cases a minimum of 1 to 1 acreage replacement of wetlands will be required 
to achieve no net loss of values. However, this ratio may be greater where the functional 
values of the area being impacted are demonstrably high. Conversely, the ratio may be 
less than 1 to 1 for areas where the functional values associated with the area being 
impacted are demonstrably low and the likelihood of success associated with the mitigation 
proposal is high.
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E. Mitigation requirements shall be conditions of standard Section 404 permits. 
Army regulations authorize mitigation requirements to be added as special conditions to 
an Army permit to satisfy legal requirements. (e.g., conditions necessary to satisfy the 
Guidelines) [33 CFR 325.4(a)]. This ensures legal enforceability of the mitigation 
conditions and enhances the level of compliance. If the mitigation plan necessary to 
ensure compliance with the Guidelines is not reasonably implementable or enforceable, the 
permit shall be denied.

F. Nothing in this document is intended to diminish, modify or otherwise affect the 
statutory or regulatory authorities of the agencies involved. Furthermore, formal po licy  
guidance on or interpretation of this document shall be issued jointly.

G. This MOA shall take effect thirty (30) days after the date of the last signature 
below, and will apply to those completed standard permit applications which are received 
on or after the effective date. This MOA may be modified or revoked by agreement of 
both parties, or revoked by either party alone upon six (6) months written notice.

Robert W. Page (dafte) 
Assistant Secretary of the Army 

(Civil Works)

(J LaJuana S. Wilcher (date) 
Assistant Administrator for Water 

U.S. Environmental Protection Agency .
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M EM ORANDA  OF AGREEMENT 
BETWEEN THE ENVIRONMENTAL PROTECTION AGENCY 
AND THE DEPARTMENT OF THE ARMY CONCERNING 
THE DETERMINATION OF MITIGATION UNDER THE 
CLEAN WATER ACT SECTION 4€4{b )(l) GUIDELINES

/. Purpest

The United States Environmental Protection Agency (EPA ) end the United States 
Department of the Army (Army) hereby articulate the policy and procedum to be used 
in the determination o f the type and lovel o f mitigation necessary to demonstrate 
compliance with the Clean Water Act (CWA) Seetion 404(b)(1) Ouidelinei (•’Guidelines"). 
This Memorandum of Agreement (MOA) expresses the explicit intent of the Array and 
EPA to implement the objective of the CWA to restore and maintain the chemical, 
physical, and biological integrity of the Nstion’i waters, including wetlands. This MOA 
Is sp ec ia lly  limited to the Section 404 Regulatory Program and is written to provide 
clarification for agency field personnel on the type and level of mitigation required to 
demonstrate compliance with requirements in the Guidelines, The policies and procedures 
discussed herein are consistent with curcnnt Section 404 regulatory practices and are 
provided In response to questions that have been raised about how the Guidelines are 
implemented.

Although the Guidelines are clearly applicable to all discharges of dredged or fill 
material, including general permits and Corps o f Engineers (Corps) civil works projects, 
this MOA focuses on standard permits (33 CFR 3 2 5 i (b ) ( l ) ) i . This focus is intended 
solely to reflect the unique procedural aspects associated with the review of standard 
permits, and does not obviate tha need for other regulated activities to comply fully with 
the Guidelines, EPA and Army will seek to develop supplemental guidance for other 
regulated activities consistent with the policies and principles established in this document

This MOA is a directive for Corps and EPA personnel and must be adhered to 
when considering mitigation requirements for standard permit applications. The Corps 
will use this MOA when making determination o f compliance with the Guidelines with 
respect to mitigation for standard permit applications. EPA will use this MOA in 
developing its positions on compliance with the Guidelines for proposed discharges and will 
reflect this MOA when commenting on standard permit applications.

'Standard permits are those individual permits which have been processed through 
application o f the Corps public interest nsview procedures (33 CFR 323) and lSPA’s 
Section 404<b)(l) Guidelines, including puttie notice and receipt o f comments. Standard 
permits do not indude letters o f permission, regional permits, nationwide permits, or 
programmatic permits.
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A. The Council on Environmental Quality (CEQ) has defined mitigation in its 
regulations at 40 CFR 1308.20 to include: avoiding impacts, minimizing impacts, rectifying 
impacts, reducing impacts over time, and compensating for impacts. The Guidelines 
establish environmental criteria which mui t bo met for activities to be permitted under 
Section 404.* The types of mitigation erumerated by CEQ are compatible with tho 
requirements of the Guidelines; however, ns a practical matter, they can be combined to 
form three general types: avoidance, min miration and compensatory mitigation. Tho 
remainder of this MOA will speak in termi o f these more general types of mitigation,

% The Clean Water Act and the Guidelines set forth a goal of restoring and 
maintaining existing aquatic resources. The Corps will strive to avoid adverse impacts and 
offset unavoidable adverse impacts to existing aquatic resources, and for wetlands, will 
strive to achieve & goal of no overall net loss o f values and functions, In focusing the 
goal o f no overall net loss to wetlands only, EPA and Army have explicitly recognized the 
special significance of the nation's wetlands resources. This special recognition of wetlands 
resources does not in any manner diminish :he value o f other waters o f the United State®, 
which are often o f high value. All waters o f the United States, such as streams, riven, 
lakes, etc., will be accorded the full measure of protection under the Guidelines, including 
the requirements for appropriate and practicable mitigation. The determination of what 
level of mitigation constitute* "appropriate" mitigation shall be based on the vaiues and 
functions o f the aquatic resource that will l>e imr'icted. This determination shall not be 
based upon characteristics of the proposed project such aa need, societal value, or the 
nature or investment objectives o f the project’s sponsor. "Practicable" shall be defined as 
in Section 230.1Q(aX2) of the Guidelines. However, tho level o f mitigation determined to 
be appropriate and practicable under Section 230.10(d) may lead to individual permit 
decisions which do not fully meet this goal because the mitigation measures necessary to 
meet this goal are not feasible, not prc.vicable, or would accomplish only inconsequential 
reductions in impacts. Consequently, it is recognized that no net loss of wetlands functions 
and values may not be achieved in each anti every permit action, However, It remains a 
goal o f the Section 404 regulatory program to contribute to the national goal of no overall 
net loss o f the nation’s remaining wetlands base. EPA and Army are committed to 
working with others through the Adminisiration’i interagency task force and other avenues 
to help achieve this national goal.

C. In evaluating standard Section 404 permit applications, as a practical matter, 
information on all facets o f ' project, including potential mitigation, is typically gathered 
and reviewed at the same i \  Notwithstanding this procedural approach, the Corps will,
except as indicated below, jt make a determination that potential impacts have been
avoided to the maximum extent practicable; remaining unavoidable Impacts will then be

3(exccpt where Section 404(b)(2) applies).
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mitigated to tha extant appropriate and practicable by requiring steps to minimize Impacts 
and, only a* a last resort, compensate for aquatic resource values. This sequence will be 
considered satisfied where the proposed mitigation is in accordance with specific provisions 
o f a Corps and EPA approved comprehensive plan that ensures compliance with the 
compensation requirements o f this MQA, as set forth at Section II,B (examples of such 
comprehensive plans may Include Special Area Management Plans, Advance Identification 
areas (Section 230,80), and State Coastal Zone Management Plans), In some 
circumstances, it may be appropriate to deviate from the sequence when EPA and the 
Corps agree the proposed discharge is necessary to avoid environmental harm (e,g„ to 
protect a natural aquatic community from saltwater intrusion, chemical contamination, or 
other deleterious physical or chemical impacts), or EPA and the Corps agretv that the 
proposed- discharge can reasonably be expected to result in environmental gain. This 
environmental gain must be solely attributable to the project itself, exclusive of benefits 
which may accrue from proposed compensatory mitigation,

In determining "appropriate and practicable" measures to offset unavoidable impacts, 
such measures should be appropriate to the scope and degree o f those impacts and 
practicable in terms o f cost, existing technology, and logistics in light of overall project 
purposes. The Corps will give full considiratlon to the views of the resource agencies 
when making this determination.

1, Avoidance,J Section 230.10(a) allows permit issuance for only the least 
environmentally damaging practicable alternative/ The thrust o f this section on 
alternatives is avoidance o f Impacts, Section 230.10(a)(1) requires that, to be permittable, 
an alternative must be the least environmentally damaging practicable alternative. In 
addition, Section 230.10(a)(3) sets forth rebuttable presumptions that 1) alternatives for 
non-water dependent activities that do not involve special aquatic sites* arc available and 
2) alternatives that do not involve special nquatic sites have less adverse impact on the 
aquatic environment. Compensatory mitlgt.tlon may not be used as a method to reduce 
environmental impacts in the selection o f the least environmentally damaging practicable 
alternatives for the purposes o f requirements under Section 230.10(a).

2. Minimization, Section 230.10(d) states that appropriate and practicable steps to 
minimize the adverse impacts will be required through project modifications and permit

J Avoidance as used in this M O A  does not include compensatory mitigation,
*It is important to recognize that there are circumstances where the impacts of the 

project are so significant that even If alternatives are not available, the discharge may not 
be permitted regardless of the compensator/ mitigation proposed (40 CFR 230.10(c)).

'Special aquatic sites Include sanctuaries and refuges, wetlands, raud fiats, vegetated 
shallows, coral reefs and riffle pool completes.
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condition*. Subpart H o f tha Guideline* deicribet several (but not all) meant for 
minimizing impact* o f an activity.

3. Compensatory Mitigation. Appropriate and practicable compensatory mitigation 
will be required for unavoidable adverse jnpactt which remain after all appropriate and 
practicable minimization ha* been required. Compensatory actions (e.g., restoration of 
existing degraded wetland* or creation of man.made wetland*) should be undertaken, when 
practicable, in areas adjacent or contiguous to the discharge site (on*sjte compensatory 
mitigation). I f on«*ite compensatory mitigation is not practicable, off-aite compensatory 
mitigation should be undertaken in the same geographic area (Le„ in close physical 
proximity and, to the extent possible, the lame watershed), In determining compensatory 
mitigation, the functional value* lost by the resource to be impacted must be considered. 
In most cases, in-kind compensatory mitigation \t prefarable to out»oMdncL Thera is 
continued uncertainty regarding the success of wetland creation or other habitat 
development. Therefore, in determining the nature and extent of habitat development 
□f this type, careful consideration should b : given to its likelihood of success. Because the 
likelihood o f success is greater and the impacts to potentially valuable uplands are reduced, 
restoration should be the first option considered.

In the situation whcrr the Corps is evaluating a project where a permit issued by 
another agency requires compensatory mitigation, tha Corps may consider that mitigation 
as part of the overall application for purposes o f public notice, but avoidance and 
minimization shall still be sought.

Mitigation banking may be an acceptable form o f compensatory mitigation under 
specific criteria designed to ensure an environmentally successful bank. Where a mitigation 
bank ha* been approved by EPA and the Corps for purposes of providing compensatory 
mitigation for specific identified projects, tut o f that mitigation bank for those particular 
projects will be considered as meeting thi> requirement* o f Section ILC3 of this MOA, 
regardless of the practicability o f other form* of compensatory mitigation. Additional 
guidance on mitigation banking will be provided. Simple purchase or "preservation" of 
existing wetlands resources may in only exceptional circumstances be accepted as 
compensatory mitigation. EPA and Army will develop specific guidance for preservation 
in the context o f compensatory mitigation at a later data.
III. Othfr PrtK tdum

A. Potential applicant* for major projects should be encouraged to arrange 
preapplication meeting) with the Corps and appropriate federal, state or Indian tribal, and 
local authorities to determine requirements and documentation required for proposed 
permit evaluations. As a result of such meetings, the applicant often revises a proposal 
to avoid or minimize adverse impacts after developing an understanding of the Guidelines
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E  Mitigation requirements shall be conditions of standard Section 404 permits. 
Army regulations authorize mitigation requirement! to be added as special conditions to 
an Army permit to satisfy legal requirements (e.g., conditions necessary to satisfy the 
Guidelines) [33 CFR 325.4(a)], This ensures tegal enforceability of the mitigation 
conditions and enhances the level of compliance. I f  the mitigation plan necessary to 
ensure compliance with the Guidelines is not reasonably implememable or enforceable, the 
permit shall be denied.

F. Nothing in this document is intended to diminish, modify or otherwise affect the 
statutory o r regulatory authorities o f the agencies involved. Furthermore, formal policy 
guidance on or interpretation of this document shall be issued jointly.

G. This MOA shall take effect thiity (30) days after the date of the last signature 
below, and will apply to those completed standard permit applications which are received 
on or after the effective date. This MOA may be modified or revoked by agreement of 
both parties, or revoked by either party alone upon six (6 ) months written notice.

Assistant Secretary o f the Army 
(Civil Works)

Assistant Administrator for Water 
U.S. Environmental Protection Agency



AN 0 4  '9 0  1 5 = 3 0  SOA/DNR/DGGS P . 2 / 7

[Resource Development Council
V or Alaska, Inc. 807 "G"  Street, Suite 200, A nch orage . Alaska 995010440 

B o ;  10 0 5 16 , A nchorage, Alaska 09510-0516 WM M M  Fax  275-3387

EXECUTIVE DIRECTOR 
Becky L. Gay

EXECUTIVE COMMITTEE
Eihal H. ’ Pele'Nelson, President
jonn  Foreestoe. Vice Pie*.
Joseph E. Usibeui. Jr., Vice Pres.
O.K. "Easy" Gilbreih, Sec/eiary
Larry L. Laugrvnan, Treesurer
Sharon E. Anderson
Flex I. Bishopp
Curtis W. Foster
Mono Frey
Lin 9. Garrison
Uwe L Gross
Joseph FI. Henri
Osn H. Keck
Robert w . Loescner
Siepnen M. Rehnberg
John Ranse
Jerome Seiby
j .  Shelby Srasiny
fl.D . Stock
Lyle Von Bargon
Coug M. Webb

DIRECTORS
Larry G. Anderson 
Lenny Arsenault 
Rlcn Baker 
Richard Barnes 
James K. Barnett 
Steven C. B o ri'l 
floben A. Breeze 
Kelly M. Campbell 
Alexander j .  Capasso 
Diane Carpenior 
j.J . Clncorta 
James L. Cloud 
Dave Cuddy 
Ric Davtdge 
JC.tn Oevens 
Larry Dinneen 
Rob Oraomcn 
Jamos v. Drew 
Paula P. Easley 
Oon L .  Finney 
Lee E. Fisher 
A. Debbie FulienwidBr 
Paul Glavir.ovich 
Handy Goodrich 
John L. Hall 
W. Ralph Hargrava 
Alan E. Hastings 
Charles F. HBiben 
Karen J. Hotsiad 
Phil R. Holdswonh 
Dorothy A. Jones 
John Ti Keisoy 
Janet M. Loberg 
Phillip L. Locker 
Cetl H. Marra 
Chris McAlae 
Len McLean ■
John C. Miller 
C. 'Reeky' Miller 
Lonnie O'Connor 
H.L. Panerson 
Brad Pnilllps 
Gail Phillips 
William E. Schneider 
Sieve Sc-ley 
Leighton H, TneKord 
Barry Thomson 
C'ement V. Tiition 
Richard W. Tindall 
Paul M. Twaiien 
Charles R. Webber 
William R. Whiteside 
William R. Wood 
Gecrgo P. Wuercn

EX-OFPICiO MEMBERS 
Senator Ted Slevons 
Senator Frank MurkowSkl 
Congressman Con Young

Briefing Paper '

Wetlands:
Implications of "No Net Loss"

A. Issue s u m m a r y

President George Bush is committed to the worthy cause of reversing the 
decline in the nation's remaining wetlands base. The White House 
Domestic Policy Council is acting on a national wetlands policy and 
several recommendations have been developed by the National Wetlands 
Policy Forum in which Alaska has participated.

While RDC shares in the concern about the alarming decline in the 
nation's wetlands base, a new national strategy to protect America's 
wetlands would pose serious impediments to community development in 
Alaska necessary to support present and future populations. The 
emerging "no net loss" wetlands policy would a'so jeopardize development 
of the state's natural resources, _.ven on private lands. Since the majority 
o f  .Alaska's tundra and coastal areas are deemed wetlands, the national 
strategy should be modified to conform to the realities and needs of 
A laska.

B. W h y  Alaska should be exempted from 

"no net loss" theory

I. Alaska does not contribute to the wetlands problem

Alaska wetlands cover more than 170 million acrei, accounting for 
over two-thirds of its non-mountainous land. The result is that 
wetlands o f many types and descriptions form the bulk o f the 
developable land. Therein lies the problem.

Approximately 99 million acres remain o f the 215 million acres of 
wetlands that originally existed in the contiguous United States. 
Consideration o f  a new federal wetlands policy may have merit for states 
where the majority o f  the wetland base has been significantly altered or 
destroyed by erosion, settlement, agriculture, urban and/or industrial 
uses. However, Alaska wetlands are not endangered from a quantity or 
quality perspective. Over 99.95% of Alaska's wetlands remain intact, 
despite world-class energy and minerals development.
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II. "No net loss” Is a Catch*22 for Alaska

Since Alaska has almost double the wetlands acreage o f the tow e r  48 states, 
application of this national policy would have a disproportionately greater impact 
on the 49th State than on all the Lower 48 states combined. Ironically, the greatest 
impact o f  a national "no net loss" policy will be in the one state that does not have a 
wetlands loss problem. And thwarting development in Alaska wetlands will do 
nothing toward solving tho wetlands problem where it exists — in tho Lower 48, 
Alaska should be rewarded, not punished for its model wetlands use. Adding the 
"final straw" of regulatory control through the "no net loss" concept would 
accomplish little but to stifle even modest economic growth in urban and rural 
Alaska, especially along the coast where most people live, work and recreate.

III. Alaska wetlands are different

Wetlands throughout most o f  Alaska's vast arctic and subarctic regions are 
different from the freshwater marshes and tideiands elsewhere. Much o f  Alaska's 
v'Mlands are underlain by permanently frozen ground that makes it impossible for 
these lands to provide most of the functions for which wetlands in the Lower 48 arc 
valued. Important functions relating to Hood control, ground water recharge and 
water quality maintenance are largely absent from permafrost wetlands. Fish and 
wildlife habitats also function differently in arctic wetlands.

In temperate-zone wetlands, habitat losses can result in corresponding losses to 
animal populations. Wildlife in these areas are clearly limited by wetland 
availability, but there is no shortage of habitat in Alaska's vast wetlands where 
many species o f  nesting birds tend to be highly dispersed.

Mortality factors outside Alaska arc the biggest determinants in population sizes of
many bird species nesting in the arctic. After nesting and rearing their young 
during the brief arctic summer, migratory waterfowl and shorebirds fly south to
vanishing w in te r in g  grounds in the Lower 48 states and Central and South 
America. In these locations, the birds are highly vulnerable to hunting and 
transmission o f  infectious diseases, aggravated by the crowded conditions. In 
contrast, there is no evidence that the amount of available summer, habitat in
Alaska controls their abundance. The evidence docs show that limited use of 
wetlands in Alaska for resource production has not caused any measurable effect 
on the wildlife populations.

IV. Alaska wetlands are "ex;tra protected"

Recognizing that much of modem day Alaska development occurred following the 
passage o f the National Environmental Protection Act, Alaska wetland losses have 
been kept to a minimum. Furthermore, about half o f Alaska is already protected as 
federal and state parks, wildlife refuges, wilderness areas and other conservation 
units. Many o f these lands were set aside when Congress passed the Alaska National 
Interest Lands Conservation Act of 1980. Moreover, a comprehensive set o f local, 
state and federal law:', and regulations ensure that all development on remaining 
lands is carefully scrutinized. The existing regulatory framework docs  and w i l l  
ensure  that wetland loss does not become a problem.
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C. Emerging policy frustrates development

I. W ha t is " n o  net loss?"

Strict implementation o f a federal "no net loss" policy would require that vetlands 
acreage used for development would have to be compensated for by purchase, 
restoration or preserva tion of equivalent wetlands acreage. Such a requuemsnt
would jeopardize many projects because of enormous offsite mitigation costs. ' No 
net loss" Is also a difficult requirement for Alaska where wetlands predominate,
where the bulk o f  Alaska is owned by the state and federal governments and where 
there has been re la tively little development. Among community projects which 
would be severely impacted by a blanket "no net loss" application are schools,
health care facilities, airstrips, roads and marine facilities. Even private
construction pro jects would fall under the new expensive requirements.

I I .  M em o ra n d u m  of A g reem en t

T V  "no net loss" concept is not yet law nor policy. Moreover, the concept has not
been thoroughly defined and is open to widely varying interpretation. Yet the 
Environmental Protection Agency and the U.S. Army Corps o f  Engineers have taken 
an internal step to implement a "no net loss" policy through a recent Memorandum 
of Agreement on permits under Section 404 o f  the Clean W ate r  Act.

Application of the MOA will place severe limitations on all future development in 
Alaska and may prevent future energy development in the state. In addition, the 
MOA has been promulgated without opportunity for public comment or interagency 
(state and federal) review, a violation o f  the Administrative Procedures Act.

While the agencies maintain that this MOA is merely a clarification o f existing 
policy in light o f the national goal of no overall net loss o f  wetlands functions and 
values, it represents a significant change from the current m itigation 
requirements of the section 404 (b) (1) guidelines. The 404 (b) (1) guidelines 
do no t call f o r  com pen sa t io n  in its m itiga tion  r e q u i r e m e n t s  and  have  
no t previously b een  in te rp re ted  to do so. Yet the M O A  sets up a 
m i t ig a t io n  d e c i s i o n m a k in g  p r o c e s s  t h a t  in c lud e s  c o m p e n s a t o r y
m it ig a t ion ,  r e s u l t i n g  in a ve ry  s ig n i f ic a n t  change in  the  way p ro je c t s  
a r e  permitted. The use o f the MOA for implementation o f new 404 (b) (1) 
mitigation requirements is in violation of the Administrative Procedures Act.

T h e  MOA is n o t  a c la r i f ic a t ion  o f ex is t ing policy, b u t  is, in fact, a new
policy d irec ting  t h e  agencies to ach ieve  no net lo ss  o f w e tland s . It is
inappropriate to adopt the goal of no overall net loss of wetlands through the MOA 
process prior to any resolution of the issue- by the Administration or Congress. The 
MOA clearly undercuts efforts within the Administration and Congress to craft a 
workable wetlands policy. It should be immediately revoked.

I I I .  De facto app l ic a t io n  of "no  ne t lo ss "

Industry and community leaders across Alaska warn that a lready some projects are 
being held hostage through a de facto application o f "no net loss," even after they
have been designed to avoid and minimize impact to the environment. A case in
point is the Municipality of Anchorage's frustrated efforts to secure the needed 
permits to fill in some wetlands adjacent to its port for infrastmcture expansion.
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The state and federal agencies participating in the exhaustive permit process all 
agree that the use o f  the land for port facilities is appropriate. However, they are 
demanding that Anchorage do substantial offsite mitigation. They agree that no
mitigation is possible within the proposed development area, but the agencies want
the city to spend anywhere from $200,000 to $1 million in some other area to create 
o r enhance wetlands.

Outside Anchorage, other communities and development projects are facing major 
problems when it comes to wetlands. - For example, federal agencies have asked
North Slope oil and gas operators to rehabilitate wetlands o r replace
environmentally-sensitive wetlands as a condition for approving permits on the
North Slope. The operators note that in lieu of an actual policy, federal agencies
overseeing wetlands already have cited the "no net loss" goal in requiring
mitigation on a perm it by permit basis.

Additionally, native land ownership raises another issue unique to Alaska. Alaska 
natives received approximately 44 million acres of land from the federal
government. These lands were conveyed specifically for development purposes in 
partial compensation for the extinguishment o f their claims to aboriginal title, and 
to ease the transition from subsistence to a cash economy. A "no net loss" wetlands 
policy applied to these iands would restrict or preclude both native community 
development and econom ic opportunities associated with resource development, 
leaving little value to the land.

D. Alternatives for accommodating Alaska’s position

A resolution passed at the Northwest Alaska Mayors' conference in Noorvik in 
November called on the federal agencies to revise their wetland protection
programs for Alaska by concentrating on classification and protection o f 
productive wetlands that actually provide vital fish and wildlife and water quality
benefits. This approach recognizes fundamental differences which set Alaska 
wetlands apart from those in other states.

The adoption of a threshold approach, favored by the Municipality o f Anchorage, is 
one possible alternative means to respond to Alaska's unique position. The 
threshold approach would allow states in which cumulative wetlands losses are less 
than 5% -20%  of the state's total wetlands to be excluded from provisions o f  a 
national "no net loss" policy until the threshold has been met and exceeded.
Another approach would  be to more carefully define wetlands, distinguishing 
between "high value" and "lew value" wetlands.

E. R e c o m m e n d a t i o n

While the Council is committed to protecting ana enhancing those wetlands in
Alaska of greatest productivity and highest value, it believes a "no net loss" policy
is not appropriate for Alaska. Such a policy in Alaska would accomplish nothing to 
slow wetlands losses in the contiguous U.S. where the root o f  the problem exists.

Instead, RDC favors an approach stressing a vo id a n c e  and m in im iz a t io n  o f  wetlands
disturbances. Such an approach has worked well on the North Slope where the oil 
industry has successfully mitigated wetland losses by avoiding critical habitat and
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reducing the number and size of facilities. Despite the fact that oil exploration and 
development on the North Slope have resulted in 25%  of the nation's daily domestic 
oil production, only 0.05% of the wetlands on the Slope have been disturbed. The 
impact of development has been minimal with no reduction in wildlife population.

RDC looks forward to working with the state and federal government on a national 
strategy that protects America's wetlands while providing flexibility to Alaska's 
unique position. Alaskans can support a balanced public policy, one which allows 
responsible development while keeping wetland losses to a necessary minimum.

F. R D C  Action

The Resource Development Council has formed an Alaska Wetlands Action 
Coalition to spearhead a statewide effort to convince decisionmakers in
Washington, D.C., to accommodate Alaska's unique position in the shaping of 
a national strategy to protect American wetlands.

RDC is organizing community, native and industry leaders under its 
wetlands coalition to work on the problem. The Council has assisted local 
communities in developing and advancing resolutions urging President 
Bush to not subject Alaska to a blanket policy that fails to consider the state's 
unique position in the wetlands issue. The Alaska Council of Mayors, Alaska 
Municipal L-.aguc, the Southeast Conference, the Kenai Peninsula Borough, 
the Municipality of Anchorage, the Northwest Arctic Borough and other 
communities, including Seward and Nome, have passed resolutions.
Resolutions expressing concern over the impacts o f the proposed federal 
policy to Alaska are pending in a number of other communities.

RDC has published a detailed brochure focusing on Alaska wetlands and what 
the "no net loss" concept means to the state's economy. The brochure has 
been widely circulated throughout the state and has been distributed to key
public officials in the Lower 48. In addition, the Council has featured 
indepth reports of the wetlands issue in its monthly publication, the 
Resource  Review .

RDC is working closely with the state and the legislature to adopt a strong 
unified position on wetlands. A major priority of its 1990 legislative agenda is 
to secure a definitive and strong position from the Legislature that
articulates special consideration for Alaska in any federal "no net loss" 
wetlands policy. In the new year, RDC also plans to travel throughout the 
state to give wetlands presentations to affected communities.

For additional information, call RDC at 276-0700.
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December 7, 1989

RE: Recent EPA/Army Corps
M emorandum  of Agreement (MOA) 
on the determ ination  of m itigation 
under the Clean W ater Act Section 
404 (b)(1) guidelines

Enclosed is a briefing paper explaining "no net loss" as 
conceptualized to apply to the nation's wetlands. A lth ough  
the idea is under analysis by the Domestic Policy 
Council, at the direction o f  President Bush , it is n o t
pr.ss giLtly a..— policy.*

However, with the MOA signed November 14, • the 
Environm ental P ro tection Agency and the Army Corps 
of Engineers have asserted "no net loss" is a "goal."
The purp.ose statement directs- that the MOA "must be adhered 
to when considering mitigation requirements for standard 
permit applications." The effective date is December 15, 1989.

In the words of Governor Cowper, "this (MOA) eclipses the 
policy process and leaves States without a role in decisions 
affecting their economic .futures." RDC, the Alaska delegation, 
industry officials, communities and the Governor are 
requesting the MOA be withdrawn.

ACTION NEEDED: 1. W rite P residen t Bush asking th a t
the MOA be rescinded.
(Washington, D.C. 20500)

Reasons: I t  usurps Domestic Po licy  Council
de liberations and violates the Administrative 
Procedures Act by " ru le-making without public input."
2 , +Send RDC copies of your letter, (r d c  will send them to 
the Alaska delegation, the Governor, EPA, the Corps and the Domestic 
Policy Council.)
3. File your perm its ASAP to avoid being subjected 
to the MOA, even though it is being challenged.

& *$(%  1l £76
Resource Development Council Box 100516 ‘Anchorage, AK. 99510 (907) 276-Oii
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Alaska's Mayors Speak Out.

"The Mat-Su Borough has (he oldest and one of the largest 
agriculture areas in Alaska, coupled with the entire gamut 
of minerals the nation needs, from coal to gravel, and a 
strong recreation industry. The proposed 'no net loss' 
policy would spell an end to projects supporting those vital 
industries. Can you imagine having to purchase land 
outside Alaska to replace wetlands which had to be 
crossed to build a necessary highway, port, tourist facility 
or school in Alaska?”
-  Dorothy Jones, Mayor, Matanuska-Susitna Borough

"Unfortunately, the 'no net loss' policy is already being 
enforced by some federal agencies and its detrimental 
effect is becoming evident. However, Alaska is not the 
problem, nor should it be viewed as the solution to wet­
lands loss in the contiguous United States. Even with 
recent world-class developments, 99.95% of Alaska's 
wetlands are intact. That means there is no effective way 
to create new wetlands in most of Alaska to satisfy the 
demands of such a federal policy."

- Don Gilman, Mayor, Kenal Peninsula Borough

"Applied to Alaska, a national policy o l 'no net loss' of 
wetlands has the potential to stop economic development 
in every community. The ‘no net loss' concept is not 
flexible to Alaska's unique position. We deserve a bal­
anced public policy, one which allows responsible devel­
opment while keeping wetland losses to a necessary 
minimum."

-  Jerome Selby, Mayor, Kodiak Island Borough

“Like many other coastal communities, Juneau highly 
values its wetlands. They serve as wildlife habitat, as 
recharge zones for groundwater, and as recreational sites. 
For us, wetlands also represent the only buildable land 
remaining in our community. Because of our concerns for 
wetland use, we undertook an exhaustive study to identify 
and protect high-valued wetlands and tc identify others 
suitable for reasonable development. Yet many believe 
our work has been largely ignored because o f a federal 
regulatory scheme that fails to recognize our own para­
mount interests in land use and our ability to represent the 
public interest."
-  Bruce Botelho, Mayor, City and Borough of Juneau

ALASKA'S 
WETLANDS

" N o  Net Loss" and W h a t  It M e an s to 

Alaska’s Ec o n o m y
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Alaska's Wetlands 

Are Not In Danger

Comparison o l W elland Losses 
In A laska and C ontiguous U.S.

Alaska C o n tig u o u s  U S

0.05% los t (80,000 acres)

In  the con tiguous Un ited  States, deve lopm en t 
has taken a to ll on  w etlands, o v e r 5*1% o f  w hich have 
been affected . A nd w etland  use continues at a h igh 
rate from  ag ricu ltu re , hum an settlem ent, industry , 
and other causes. It is c le a r that w etland loss  in the 
rest o f  the nation is an im portan t issue.

In contrast. A la sk a  has ach ieved its e conom ic  
im portance to the nation w ith the disturbance o f  o n ly  
about 8 0 ,0 0 0  acres o f  the state 's wetlands. T h is  
represents on ly  0 .0 5 %  o f  the estim ated 170  m i llio n  
acres o f  wetlands in A la sk a  at the time A la sk a  
became a te rrito ry  in 1867 . E ven  i f  that 8 0 ,0 0 0  acres 
c ou ld  l>e to ta lly  retu rned to the ir o rig in a l status, the 
resu lt w ou ld  be insign ificant, both in te rm so f A la sk a 's  
w etlands and those o f  the nation as a w ho le . Such  
resto ra tion  w ou ld  o ffs e t the lo ss  o f  wetlands in the 
contiguous 4 8  slates by  o n ly  seven onc-hundrcdths 
o f  one  percent (0 .0 7 % ) .

In  a nationw ide perspective , the cu rren t annua l 
w etland reduction o f  2 7 5 ,0 0 0  acres in the con tiguous 
4 8  states is about three and o n e -h a lf tim es the to ta l 
estim ated acreage o f  a l l w etlands used in A la sk a
since 1867 .

ALASKA C O N SER VA TIO N  UNITS*
3  National Wildlife Refuge

.3 National Parks, Preserves, and Monuments
S  BLM Land (NCA, NRA)
\ )  National Wild and Scenic River 
3  National Forest System 
31 State Parks

‘ NOTE: This map does not Include sta le game refuges, 
critical habitat areas, and game sanctuaries.

SOURCE: U .S.G .S. Alaska Map E (1987 )

This map shews Alaska s major stale andlodeialconser- 
ration units, wh^h account lor about haitnt the land in the 
stale These units intrude wldlite rehnjei. parks, forests, 
and recreation areas In tact. Alaska has 61% ol all 
federally designated Wilderness lands Much otthe land 
oulstdo o l those consenralion units in Alaska is consid­
ered Hollands under the broad letter at detention

Tho Trans-Alaska Pioeline, 
Alaskan economic iifuhne

North Slope oiltrolds 
pfcvkUt 25% o l U.S. 
domestic w l production, 
yul less than 002%  ot 
Alaska's wetlands have 
been disturbed by this 
development

Alaska's Econom y Is 
Important To The Nation

Alaska's Porconlagos o t 
Total U.S. {resources

Dutch Harbor in the Aleutians serves 
a large tishing lleet. which depends 
on adequate port and processing 
lacilities.

Con morcial 
Fish Calcti

A la ska  has ach ieved  its cu rren t le v e l nr d eve lopm en t 
w hile p reserv ing  99.95% o f  its wetland ac .e ag c . S u re ly , 
en v ironm en ta lly  sound deve lopm en t o f  the s ta te 's  huge 
resource poten tia l can p roceed w ithout any s ign ifican t 
impact to its w etlands. The  continued econ om ic  v ia b ility  
o f  the state depends on  it.

P riva te  sector industries associated w ith  the d e v e lo p ­
ment o f  A la sk a 's  resou rces fo rm  the c o rn e rs to n e  o l 
A la ska 's  econom y and fund 95% o f  state g ove rnm en t 
opera tion  and serv ices.

The A la ska  sea food  industry  accoun ts fo r  a p p ro x i­
m ate ly  50% o f  the na tion 's  com m erc ia l fish  catch , w h ile  
A la ska 's  o i l industry  p rov id es 25% o f  U .S . d om es tic  o i l 
p roduction . The state a ls o  has 30% o f  the nation 's oil 
reserves. The  unpa ra lle led  beauty o f  A la sk a  has lo n g  
been one o f  the state 's greatest resou rces, a ttrac ting  
hundreds o f  thousands o f  v is ito rs  each year.

H a rd rock  m ine ra ls  m ay be A la sk a 's  g rea te s t u n d e ­
ve loped resource . O f  the 30 m inera ls  the U .S . m ust now 
purchase ab road , 2 2  a re  fou nd  in A la sk a , m any  in  c o m ­
m erc ia l concentra tions. A bou t 50% o f  the na tion 's c o a l 
reserves are found  in A la sk a . S om e  16%  o f  the c o m m e r­
c ia l fo rest lands in the U .S . a re  in A la ska .

I f  A la ska  is to con tinue to d eve lop  its p riv a te  s e c to r 
and contribu te its resou rces to the na tion , re a s o n a b le  
expansion o f  the sta te ’ s in frastruc tu re  m ust be allowed. 
This w i l l in ev itab ly  inc lude ca re fu l use o f  w e t la n d s . 
Ports, roads , a irports , v is ito r fac ilit ie s , and o th e r v ita i ;n -  
frastructure are key to m ain ta in ing the v ia b ility  o f  A la s k a ' s 

basic econom y.

Logging and tishing are important 
olements in the economy o l 
Southeast Alaska.



“No Net Loss” Threatens 
Alaska's Economic Independence

A new nationwide policy has been proposed to 
achieve no overall net loss of the nation’s wetlands. 
Unless it is modified, this policy would apply to 
Alaska. If implemented, it would severely impact 
Alaska's ability to maintain its contribution \to the 
nation’s economy.

Alaska relies on resource development for its 
economic base, yet only 80.000 acres of wetlands 
have been used for nil forms of development in 
Alaska, including the building of towns and roads. 
This amounts to 0.05% of Alaska’s 170 million 
acres of wetlands. In contrast, the rest of the nation 
has seen the loss of over 54% of ils wetlands— a less 
over 1,000 times greater than the wetland loss in 
Alaska. The need for wetland preservation is clear in 
the contiguous 48 states. In Alaska, however, a 
problem simply docs not exist.

Alaska Depends on Its Resources

Alaska is a state of vast physical dimensions. 
Covering 375 million acres, it stretches over 2,000 
miles from west to cast and over 1,000 miles from 
north to south. The climate ranges from the moder­
ate man'ime in Southeast Alaska to the harsh arctic 
on the North Slope.

Most think of Alaska as a land of great moun­
tains, yet surprisingly, about 45% of the state’s land 
area is covered by wetlands. In fact, wetlands ac­
count for about 74% of Alaska’s non-mountainous 
area. Thus, wetlands of many types and descriptions 
form the bulk of the developable land in the state.

With its rich endowment of oil and gas, Fish, 
minerals, and forerts, Alaska is America’s treasure 
chest of natural resources. As national and global 
consumption trends demand more resources, Alaska 
will continue to provide a vital part of the domestic 
supply. And through the wise use and management 
of its resources, Alaska has the means to diversify its 
economy while helping to provide the nation’s es­
sential raw materials.

Though Alaska already makes a substantial 
contribution to the nation’s resource needs, only a

tiny fraction of its wetlands have been modified. 
And since oil and gas, minerals, Fisheries, timber, 
and tourism arc the mainstays of Alaska's economy, 
the economic importance of resource development 
cannot be overlooked in wetland policies.

Alaska Has a Right to Develop Its Economy

“No net loss” of wetlands means that any wet­
lands used for development would have to be re­
placed in the national wetland inventory by either 
creating new wetlands or reclaiming previously 
disturbed ones. Many Alaskan communities are 
built in wetlands or on narrow strips of flat land 
between mountains and the sea, and any expansion 
is impossible without sacrificing some wetlands. 
The state’s capital Juneau, for example, would not 
have an airport if it wasn’t for Filling wetlands. Fur­
thermore, there are essentially no disturbed wet­
lands in the state to be reclaimed. Many public and 
private projects in Alaska would be held hostage to 
the costs of "no net loss.”

Most coastal communities in Alaska are under­
taking port and harbor development and expanding 
marine repair facilities. Most have to rely on water- 
based transportation for fishing, procc’sing, recrea­
tion, and tourism. The infrastructure must be built 
for the most part across wetlands.

Alaska’s economic base— and vital community 
development in rural and urban Alaska-—would be 
crippled if a nationwide policy of “no net loss" of 
wetlands was applied to the 49th State. In fact, such 
a policy would deprive Alaskans of their right to 
economic growth through judicious development of 
their natural resources. While the policy may be 
applicable to the contiguous 48 states, it is clearly 
not appropriate for Alaska. Such a policy in Alaska 
would accomplish nothing to slow wetland losses in 
the contiguous U.S. Moreover, Alaska is a public 
land state, with less than 1% of its lands in conven­
tional private ownership. The federal government 
owns 60% and the state 28% of Alaska’s lands.

Alaska is also in a unique position because of the

Timber from Alaska's interior is loaded on a ship at the 
Pori o f Anchorage.

Alaska Native Clr.ms Settlement Act of 1971. This 
law provided compensation in land and money to 
Alaska’s natives in exchange for their aboriginal 
claims. Congress also intended that the lands se­
lected by the natives be available for development.

Wetlands are Already Strictly Regulated

Additional policies lo protect wetlands are not 
necessary in Alaska. A comprehensive set of state, 
federal, and local laws and regulations ensures that 
all development is carefully scrutinized before it 
begins. Not only that, but about half of Alaska is 
alrtuJy protected as federal and state parks, wildlife 
refuges, wilderness areas, and other conservation 
units. Many of these lands were set aside when 
Congress passed the Alaska National Interest Lands 
Conservation Act in 1980, placing over 100 million 
acres in these conservation units, with the expressed 
purpose that the remaining land he developed. The 
coastal regions of Alaska are also protected under 
the Alaska Coastal Zone Management Program.

The existing regulatory framework, as well as 
Alaska’s unique geographical setting, will ensure 
that wetland loss does not become a problem there. 
Adding another layer of regulatory control through 
the “no net loss” concept would accomplish little but 
to stifle economic growth throughout Alaska— from 
the smallest village lo metropolitan Anchorage.



STATE OF ALASKA
THE LEGISLATURE

1087 Legislative 
Resolve No.

27

Source
CSHJR 17 (Res) am

Relating Co Che United SCaCes Army Corps of Engineers' permiCs 
for dredging or filling weClands.

BE IT  RESOLVED BV THE LEG ISLATURE OF THE STATE OF ALASKA :

WHEREAS Che UnlCed SCaCes Congress rccenCly renewed legls- 
lacion known as che Clean WaCer Actj and

WHEREAS sec. 404 of Che Clean WaCer AcC dlrecCs Che UnlCed
SCaCes Army Corps of Engineers Co regulace Che discharge of 
dredged or fill macerlal InCo Che wacers of Che UnlCed States, 
Including weClands i and ■'

WHEREAS che federal governmenC conClnues Co play a principal 
role in deCermlning what development ma y  Cake place on federal, 
sCaCe, and prlvaCe lend In Che sCaCe because of Che high preva­
lence of wecland areas In Alaskat and

WHEREAS the current regulations often resulC in decisions 
that are noC in the best interest of Che local economy and the 
state economy as a wholei and

WHEREAS a large percentage of Che state's weClands are 
caused by underlying permafrost) and

WHEREAS the underlying permafrost and Alaska climatic 
conditions cause thene permafrost wetlands to freeze solid for up 
Co eight months of Che year; and

WHEREAS because of the relatively flat topography of a 
preponderance of Che permafrost wetland areas, water movement in 
these areas is often localized w ith no hydrologic connection to
any ground or surface body of wateri and

WHEREAS, as a result of these soil, climatic, and topo­
graphic features, the majority of the state's permafrost wetlands

• s ' •' ; : . / ! ' . • • ■.
■' ■ ■' '.! ■;! ;



do not. provide Che beneficial characteristics normally attributed 
to w e t l a n d s , such as a habitat for rearing fish and shellfish, 
wster purification, groundwater rechargo, or flood water absorp­
tion and releasei and

» • ,. ... I.:

W H EREAS state wetlands provide valuable habitat for m i g r a­
tory waterfowl for three or four months of the yeari and
- v, # 'v. . 1

j , WHEREAS with an estimated 164,000,000 acres of wetlands in 
; .the state, limited development on a portion of the wotlanda will 

not effectively restrict the available habitati and

WHEREAS Alaska's permafrost wetlands are significantly 
different than waclands found in the contiguous United States, 
both in quantity and values, and therefore warrant a different 
approach with respect to identification, permitting, and protec- 

h tion i and 
,, ^' ■■ •

WHEREAS, in certain permafrost soils, Che benefits of 
i.„: surface-to-groundwater filtration and recharge are more effi- .

clantly achieved after che permafrost wetlands have been clearedi 
and

WHEREAS the present United States Army Corps of Engineers 
sec. 404 wetlands permit process is causing needless delay in 
development by individual homebuilders, subdivision developers,

‘ and state industry in generali and
v - , ..

WHEREAS the delay caused by Che necessity of obtaining a 
sec. 404 permit is compounded by northern Alaska's limited co n­
struction season where the loeo of 60 to 90 days may cause the 

, loss o f  a n  entire construction seasoni »nd

-
WHEREAS tha United States Congress has acknowledged Alaska's

t uniaue permafrost wetlands characteristics through the exemption 
of "permafrost soils in Alaska with a high potential for agricul- 
tural development" from tha "swampbuster provisions of the Food 
Security A c t  o f  1985i and fi.*. . ; *

WHEREAS the State of Alaska should direct its own destiny 
j.: wherever and whenever possible, particularly with regard to the 
y management of state land and assisting Individual residents of
- the state in the management o f  their privately held land)

i - ’v '■Af. ' ' '
BE I T  RESOLVED by the Alaska State Legislature that the 

Governor is respectfully requested to w o r k  closely w ith the 
Alaska Congressional delegation to secure regulatory recognition 

; and relief fro* the United States Army Corps of Engineers, E n­
vironmental Protection Agency, and Che United States Fish and 
Wildlife Service, for Alaska's unique permafrost wetlands in the 
sec. 404 dredge or fill permit program) and bn it

. •• • '
' F U RTHER RESOLVED that the Governor is respectfully requested

f. to rev i e w  the 1983 • Department o f  Environmental Conservation 
; report regarding state assumption of the United States Army Corps 
r of Engineers sec. 404 wetlands permitting process and report the 
I!. G o v e r n o r’s findings to Che legislature within the first 10 days 
y  ot the Second Session of the Fifteenth Alaska State Legislature.

; ■ ’■
• r ' COPIES of this resolution shall be sent to the Honorable 
:: Judich A. Brady, commissioner o f  natural resources i the Honorable 

Collinsworth, commissioner of fish and game! the Honorable

Dennis D. Kelso, commissioner of environmental conservatloni 
Colonel Wilbur Cregory, Alaska District Engineer, U.S. Army Corps 
of Engineers] Lee M. Thomas, Administrator, Environmental Pr o­
tection Agencyi Frank H. Dunkle, Director, U. S, Fish and W i l d­
life Service, U. S. Department of the Interior! and to the Honor­
able Ted Stevens and the Honorable Frank Murkowskl, U.S. S ena­
tors, and the Honorable Don Young, U.S. Representative, members 
of the Alaska delegation in Congress.

■ ■■■■



L A N S T O N  C H IN N  

B O R O U G H  M A N A G E R

RELATING

WHEREAS, 

WHEREAS, 

WHEREAS, 

WHEREAS,

WHEREAS,

WHEREAS, 

WHEREAS,

WHEREAS, 

WHEREAS,

T E L E P H O N E  

( 9 0 7 ) 2 4 6 - 4 2 2 4  

F A X  

( 9 0 7 ) 2 4 6  6 6 3 3

RESOLUTION 09-25

TO ALASKA NOT BEING SUBJECTED TO A BLANKET NATIONAL POLICY FOR 
"NO NET LOSS" OF WETLANDS

the Domestic Policy Council Is considering advancing a national "no 
net loss of wetlands" policy for Presidential approval; and

the perceived need for a "no net loss" policy is caused by wetlands 
loss in the continental United States, not Alaska; and

the original concept of wetlands has become increasingly expanded 
since the Clean Water Act was implemented; and

88% of the total land mass of Alaska is still owned by the Federal 
or State governments who already exercise strict control over its 

development; and

Alaska's wetlands area cover approximately 1700 million acres and 
only 80,000 acres (0.05%) of Alaska's wetlands have been altered 

since 1867; and

Alaska's wetlands ore not endangered from a quantitative or 
qualitative perspective; and

most coastal communities in Alaska are undertaking port and harbor 
development and expanding marine repair facilities and rely on water 
based transportation for the marine highway, system, fishing, 
processing, recreation and tourism; and

said port facilities and other infrastructure will be built to some 
degree on wetlands; and

local communities have been actively attempting to diversify their 
economies away form the petroleum sector and such diversification 
is extremely dependent on the aforementioned infrastructure; and

B O X 1 8 9  •  N A K N E K , A LA SK A  9 9 6 3 3

WHEREAS, Alaska is actively trying to attract more business to support its 
rich fisheries and bring it ashore, supporting the homo fleet and 
creating value-added jobs to build its economy; and



Resolut ion G9-2t5 
Puge Two

WHEREAS, local communities in Alaska have already undertaken responsible
management ol wetlands resources through development ot coastal 
management programs which are incorporated into tho overall Alaska 
Coastal Management Program and approved in accordance with the 
requirements o! the coastal Zone Management Act (CZMA) in addition 
to the Alaska Corps ot Engineers Section AOA permitting program; and

WHEREAS, an absolute prohibition on any further "loss" or "use" of wetlands
is inappropriate in relatively undeveloped Alaska and will be an 
onerous detriment to the coastal communities of Alaska without 
producing any beneficial effect on the wetlands situation in the 
continental United States; and

WHEREAS, the Army Corps on Engineers has classified all of Bristol Bay Borough 
as wetlands using air photography and a not net loss policy would 
completely stop development in the Borough; and

NOW THEREFORE BE IT RESOLVED, that the Bristol Bay Borough Assembly respectfully
requests that President Bush, in coping with wetlands problems in 

other states, will consider the negative effects a "no net loss 
policy" will have on vital economic, development in Alaska and will 
avoid subjecting Alaska to a blanket policy which portends so much 
potential harm to its communities,

PASSED AND APPROVED BY THE ASSEMBLY OF THE BRISTOL BAY BOROUCII this ..

WHEREAS, the Army Corps of Engineers will not perform site specific 
determinations regarding the presence of wetlands;

, 1909.

M a y o r

ATTEST:

^ /ir s u g h  C l e r k



AMENDMENT /
by FRANK

TO: CSSJR 54 (Resources)

page 1 line 5, delete "Relating to" 

insert "Opposing"
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LaJninaS.Wilchfflr Aesisant Administrator for Water 
MVUwuncAau n w c w  Aftncy 
Washington, DvC 20460
R obm W .F lp% .AsiiatwtSeeiihiy t f  the Army (Qvil Worts) ^
Department of the Amy The Ptotaaoc 
Waahlngton, D,C. 20310

• . Rk  Mimenndum of A fre e^ t betwsen the EnvireunMUiI PtMiedoh
. AnncytndtheDeptrtn^tofthc ArmyCoooernbi jhiDstcnmnationOf <

Mnigttttcn Under tncQean Water Act Section 404 8>X1) Guidelinei dated 
/. Ntwanber 15,1919 ("MOA^

DearMa.WflctoMidhfr..P*p: •
* i ' * * ’ • '  . ' ,

Aa.rtptwentarivei of the Stste of Alaska, we requut that you norind the above nAnneud MOA
andaddrwfci     “  --------- ------------
wetland*.? ' ‘ 
the many i

We cfidone the paled objective of the MOA -  to atrwmlb* the watlendi permitting pooem. ’In 
that regard, Uaff seprtseittnlvu of our offices have worked with yoer stmffi over the hit month to try to 
reach agreement on language that would cUzify the Intent and eoope of theMOA. However, it ii our 
Judgment that clarifying language alone will not ■ddre»t»wjprlmjnycooopni with the MOA. That £
concent, aa we hav*m*atfdly aaattmA to you, !i that dteMQA ooortutas a major change to ooHey 
regarding imptemeaadon o f me 404 (bXl) goJdtinei. Ai writ, t o  changes It propofti wooldw more apptopriisaiy iccompiiibed within the pwvi«w of the teg# policy development oawedancfc uanKxvirioc.

* •** % • * iOtberDcpertmwrti Id the Adaanietntlon, Statea, asd dtiwes whopetidptftdin theNarioeal 
Wetlandi Foramhsvc bean aoidout tooocdnaa tbdrinvrivameat In tfaii tapertant tuue. We had no opportunity to partidpeeia the process that produced toltfQA. Beddas theae procedural u y ett, which 
are being adpied, ws have it lean three areas of dUReuhy whh t o  MOA..

f c g e o e n ^ t h i V ^ d a n ^ f t T ^ a ^ i p d i e y t Y  t e f f l ^ t o t a p l e s w t f a ^ n e i W o f  wetlands j^ 'Tbeoooeestof S on e tio ^  (toei&Minitio the oaaaw iM  Act, the Ouk^lln>!ii.ef me 
Coperefoladooa. Whfle\  nay bepopdbfe o  t a n n t  A skantboddes Ina.monercepdnHU with "no 
n e t u ^ ^ M B e o f  thtonhi^biaioiatenaetodtodtfB. '• ■' * . • '
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LaJuanaW flchar 
Robert Page 
SJanuv jw o  P ifiTw o
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The Pwldere has adopted the "no nu loss" goat as a miens of preaeMng and protecdngour 
inf wulandi We fully support that general objective. However, thfe Prwdant naa alio directed the 

Donffltde Policy Council to develop « policy for achieving die bmI of "no net loai". The MOA, byIoii* goal, prompts the «taWishsdDPC task fewa proems.
‘ remaining wetland!
Donantic Policy Coi attempting to Implement a "no net

In particular, tha MOA make! at least two significant changes in existing policy by mandating 
compensatory midgsdan and requiring strict adherence to & rigid sequenced approach In all paradt 
applications. !n o«r discussions, you have argued that, since the MOA provides exceptions to these two 
roquireAenti, they tre not mandatory and therefore do not constitute changes in exiidag policy. We 
reapectftiBydittjpee.

Wb
in te re s tin g
sgencysafe. . . . . . . ____________ - _________  rapplicant to prove, moat likely on appeal at great expense, that his application should be subject to the 
exceptions and not the gcnerel rule. This is dearly a charge in existing policy.

.Moreover, the exception are essentially meaningless, Tha MOA does rtcogniaa that tha (.rminimum one for one functional replacement standard fbr compensatory reitiyab'on "may not be relevant 
‘ in some cases." Yet, it limits those cases to situations where the mitigation is "not feasible, not 
practicable, or would accomplish' only inconsequential reductions in impacts," The exception from rigid 
sequencing is even narrower. Departure from rigid sequencing Is permitted only in the v«y few instances 
where the project la necesary to avoid anviroumtntil hum or where it will result In environmental gain,

' » i .
♦ * sWe ctftflot rdwh any;conctuiion other than that the EPA and the Corps are attempting to Implement 

major policy changes with respect to the wetlands permitting process with the MOA, In so doing, you ire ignoring the pubdc comment and review protections of the Administrative Procedure# Aot arid preempting 
the Prafidenrj established process through the,Domestic Policy OoundL'. • ■

Sincerely, .

Ted Stevens ^ ^ F ta n k  H. Murtewild
United States Senator Untied Stares Senater

Don Yoon j
CcngrennwnfbrallAiaika, Govern#

«c The Hccflfibje William K. Reilly 
The Honorable Wchifd B. Cheney The Hencmhia Richard G. Denrmn 
The Honotblc John H. Suntine
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Official Business P.O . Box V
State Capitol 

Juneau, Alaska 99811

' JAN 9

January 9, 1990

TO; Senator Bet£e)Fahrenkamp
Chair, Senatie Resources Committee

FROM: Senator Mike Szymanski MS
SUBJECT: SJR 58, relating to pending federal legislation
establishing citizens' advisory committees to assist in development 
and implementation of oil discharge contingency response plans.

SJR 58 has been referred to the Senate Resources Committee and I 
would like to request that a committee hearing be held as soon as 
possible on this resolution. Congress is due to reconvene this 
month and it is expected that the House/Senate Conference Committee 
on S. 686 and H.R. 1465 will be considering the consensus language 
very shortly.

This resolution has been developed with members of fishing groups, 
environmental groups and industry.

Thank you for your consideration of this request.
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£toka g>tate Hegfelature
Senator Mike Szymanski

W h ile  in Session: 
P.O . Bo* V 

Juneau, Alaska 9981 1 
(907) 465-4978

Interim :
3111 C  Street, Suite S10 

Anchorage, Alaska 9950) 
(907) 561-7617 

or
165 E. Parks Highway 
Wasilla, Alaska 99687 

(907) 376-6453

January 19, 1990

TO:

FROM:

SUBJECT;

Senate Resources Committee Members 

Senator Mike Szymanski

SENATE JOINT RESOLUTIONN 58, relating to the 
establishment of citizens' advisory committees in 
federal legislation.

In the enclosed packet, you will find the following supporting 
information for this resolution:

1) Letter from Ann Rothe, President of the Regional Citizens 
Advisory Committee, explaining the evolution and purpose of 
the Committee and the status of federal legislation.

2) Regional Citizens Advisory Committee Members

3) Consensus Language for the Conference Committee which has been
drafted and approved by the Regional Citizens Advisory 
Committee and endorsed by Senator Stevens and Senator 
M u r k o w s k i ;

4) Federal Legislation which will be considered in Conference 
Committee, including

a. Congressional Record - House with the Young amendment
b. H.R. 1465, page 143
c . S. 686 by Senator Murkowski

5) List of Conferees

6) Resolution of support from the City of Cordova

7) Resolution of Support from the Kenai Peninsula Borough

Senate D istric t E
Mat-Su Borough •  So Anchorage • Bird'InJian •  G irJw .u l • N iknki •  Coopet LinJing •  Hope •  SrwanJ • Prince Ml ilium  S w im



REGIONAL CITIZENS ADVISORY COMMITTEE 
750 West Second Avenue/ Suite 200 

Anchorage/ Alaska 99501 
(907) 694-9068

January 17, 1990

Senator Bettye Fahrenkamp, Chairman 
Alaska State Senate Resources Committee 
P.O. Box V
Juneau, Alaska 99811

Dear Senator Fahrenkamp:

I am writing to express the support of the Regional Citizens 
Advisory Committee for Senate Joint Resolution No. 58 now 
under consideration by your committee.

The formation of the Regional Citizens Advisory Committee 
(RCAC) was a cooperative effort between Alyeska Pipeline 
Service Company (Alyeska) and citizens of Prince William Sound 
and adjacent areas impacted by the Exxon Valdez oil spill. 
Efforts to organize this group were guided by recognition of 
the >ct that participation of an informed citizenry is 
essential to insuring that potential environmental impacts 
frcn the operation of the Trans Alaska Pipeline Terminal, 
including operation of oil tankers served by the terminal, are 
minimized.

For your information, I have attached a copy of the list of 
the members of RCAC. The members came together in June of 
1989 for two purposes:

1) To review Alyeska's revised oil spill prevention and 
response plan for Prince William Sound; and

2) To develop a plan o f  action for the formation of a 
permanent citizens' oversight group to monitor operation 
of the Trans Alaska Pipeline Terminal and oil tanker 
traffic served by terminal.

RCAC members provided Alyeska with our comments on the Prince 
William Sound Oil Spill Prevention and Response Plan released 
August 1. Our comments were incorporated into major revisions



« = .ju  x  f  :  i  e *  r .  u i  t- t- i i_  K  i *
-

to the plan released December 31. We are presently reviewing 
these revisions and will submit our comments to Alyeska in mid 
February.

Our chosen course of action for developing a permanent 
citizens oversight group was to incorporate as a nonprofit 
organization under Section 501(c) (3) of the Internal Revenue 
Code and enter into a contract with Alyeska that requires them 
to provide funding for the citizens group and establishes a 
formal and verifiable process for insuring that the advice 
provided by the citizens group is given serious consideration 
by the company.

We were chartered as a nonprofit corporation by the State of 
Alaska on December 26, 1989. The organizational meeting of 
the newly incorporated Regional Citizens Advisory Committee 
was held January 15. At that meeting, we elected our 
corporation officers and approved bylaws. Contract 
negotiations with Alyeska are nearing completion and we 
anticipate we will have a final contract ready to sign by the 
end of this week.

'While we were organizing RCAC here in Alaska, we were aware 
that the concept of a citizens advisory committee had been 
included in oil spill legislation pending in Congress. We 
carefully reviewed Title V of Senate Bill 686 (authored by 
Senator Murkowski) and Title VIII of House Bill 1465 (authored 
by Senator George Mill e r  of C a l i f o r n i a ) , which deal with the 
establishment of citizens oversight groups. We felt Senator 
M u r k o w s k i 7 s legislation most closely reflected v/hat we felt 
was needed, except that it did not provide enough regional 
representation.

We rewrote Senator M u r k o w s k i 's Title V to provide broader 
citizen oversight and took our language to Washington, D.C. in 
the hope that we could get it included in HB 1465 before it 
passed the House. Although we were asking for our language to 
be inserted very late in the House debate on the bill, 
congressman Don Young agreed that he would see what he could 
do, After reviewing the direction of the debate on HB 1465, 
Congressman Young thought our language would have greater 
success if he could find another vehicle for its passage. He 
changed the federal oversight authority outlined in cur 
language from the Environmental Protection Agency (EPA) to the 
’-'.S. Coast Guard and attached it to the Coast Guard 
appropriations bill which passed the House November 7, 1989.

When the House version of the Coast Guard appropriations bill 
reached the Senate, Young's Amendment (our language) was 
deleted. The Senate felt the Young Amendment snould not have



been attached to Coast Guard appropriations, but should be 
considered along w i t h  S 686 and HB 1465 by the House-Senate 
conference committee for oil spill legislation to be convened 
in February. We intend to carry our language to conference 
committee staff next week.

I have included for your information our final recommendations 
on this language. Please note that we have given the federal 
oversight authority b a c k  to the EPA because we felt our 
concerns over the operation of the Trans Alaska Pipeline 
Terminal and tanker traffic through Prince W i l l i a m  Sound fall 
primarily in their purview as the lead federal agency charged 
with responsibility for enforcement of the Clean Water Act.
We have contacted the offices of Senators Stevens and 
Murkowski and Congressman Young, and have received assurances 
that they will help us in our efforts.

In the meantime, w e  are continuing the task of building our 
organization. We have established four working subcommittees: 
Oil Spill Prevention and Response, Pore operations and Vessel 
Traffic Systems, Terminal Operations and Environmental 
Monitoring, and Scientific Research and Review. We intend to 
hold public meetings over the next three months in locations 
throughout the region represented by our committee to take 
public comment regarding the scope and purpose of these 
subcommittees and seek nominations for subcommittee members. 
In addition, we will seek nominations for ex-officio members 
from the state and federal regulatory agencies responsible for 
overseeing terminal operations and tanker traffic in the 
Sound.

I hope this provides you with an understanding of the purpose 
and commitment of the Regional Citizens Advisory Committee.
On behalf of our committee, I respectfully request that you 
give your strong support to SJR No. 58.

If you have further questions regarding the Regional Citizens 
Advisory Committee, please do not hesitate to contact me.

Sincerely

Ann L. Rothe 
President

Enclosures

cc: Members, Regional Citizens Advisory Committee



BOB BRODIE 710 MILL BAY RD. 486-3224(WK)
CITY OF KODIAK KODIAK, AK 99615 486-3079(HM)

NAME ADDRESS PHONE

JIM BUTLER 
KENAI
PENINSULA .

CHARLES 
CHRISTIANSEN 
LARSEN BAY

144 N. BINKLEY AVE 
SOLDOTNA, AK 99669 
560-27-0535

BOX 8
LARSEN BAY, AK99615

262-7815(WK) 
283-5633(HM)

847-2211

BILL WALKER 
CITY OF VALDEZ

CHRIS GATES 
CITY OF SEWARD

MARILYN LELAND
C.D.F.U.

JOHN MCMULLEN 
PWSAC

DAVE MOFFAT 
CITY OF 
WHITTIER

STACY PASCAL 
CHUGACH 
ALASKA CORP.

TIM ROBERTSON 
CITY OF 
SELOOVIA

ANN ROTHE
NATLWLD,
FEDERATION

JEROME SELBY 
KODIAK ISLAND 
BOROUGH
MARGE TILLON 
CITY OF HOMER

509 W. 3rd AVE. 
ANCHORAGE, AK 99501

5th & ADAMS 
8 0X 1 6 7  CITY HALL 
SEWARD, AK 99664

BOX 939
CORDOVA, AK 99574 
SS #  384-48-2011

PWSAC OFFICE 
CORDOVA, AK 99574 
SS #  386-32-5722

BEGICH TOWERS 
CONDO 504 
WHITTIER, AK 99693 
S S #  179-16-2663

3000 A STREET 
SUITE 400
ANCHORAGE, AK 99503

DRAWER B 
SELDOVIA, AK 99663

750 W. 2ND AVE 
SUITE 200 
ANCHORAGE, AK 
SS#  479-70-4492

710 MILL BAYRD 
KODIAK, AK 99615

P.O. BOX 935 
HOMER, AK 99603

263-8251
274-7522
224-3331 (W K) 
224-8667(HM)

424-3447 (WK) 
424-7778 HM

424-7511(WK)

472-2327(WK) 
472-2443 HM

563-8866 (WK) 272-2272 HM

234-7469 (WK)
234-7491 HM

258-4800 (WK)

486-5736 (WK)

235-7085(HM)

f a x . . , .  

486-4009

262-1892 

847-2239

263-8320 

224-3248

424-3430

424-7514

472-2404

563-8402

234-7430

258-4811

486-2886

235-7035

MEAD TREADWELL FIRST STREET 
CITY OF 8 0X 1210
CORDOVA CORDOVA, AK 99574

424-6248(WK)
277-3042(HM)

424-6000



12/06/89 DRAFT 
ACAC RECOMMENDATIONS FOR FEDERAL LEGISLATION 

GOVERNING CITIZENS OVERSIGHT OF TERMINAL AND TANKER OPERATIONS
IN ALASKA

ACAC recommends that the Conference Committee include the 
Amendment to H.R. 1465 offered by Rep. Young dated 11/7/89 
with our suggested changes in the Committee's final bill on 
oil spill prevention, liability and compensation. Mr. Young's 
amendment with our recommended changes is provided below:

SEC. _____. TERMINAL AND TANKER OVERSIGHT AND MONITORING

(a) SHORT T I T L E .— This title may be sited as the "Oil 
Terminal and Oil Tanker Environmental Oversight ahd Monitoring 
Act of 1989."

(b) DEMONSTRATION PROGRAMS.—

(1) ESTABLISHMENT.--There are established two Oil 
Terminal and Oil Tanker Environmental Oversight 
and Monitoring Demonstration Programs 
(hereinafter referred to as "Programs") to be 
carried out in the State of Alaska.

(2) ADVISORY FUNCTION.— The function of these 
programs shall be advisory only.

(3) PURPOSE.— Prince William Sound Program shall be 
responsible for environmental monitoring of the 
terminal facilities in Prince William Sound and 
the crude oil tankers operating in Prince William 
Sound. The Cook Inlet Program shall be 
responsible for environmental monitoring of the 
terminal facilities and crude oil tankers 
operating in Cook Inlet located south of the 
latitude ait Point Possession and n rth of the 
latitude at [AMATUL] Amatuli Island, including 
offshore facilities in Cook Inlet.

(4) SUITS BARRED.--No program, association, council, 
committee or other organization created by this 
section may sue any person or entity, public or 
private, concerning any matter arising under this 
section except for the performance of c o n t r a c t s .

(C) OIL TERMINAL FACILITIES AND OIL TANKER OPERATION 
ASSOCIATION.—



(1) ESTABLISHMENT.— There is established an Oil 
Terminal Facilities and Oil Tanker Operations 
Association (hereinafter referred to as the 
"Association") for each of the Programs 
established in subsection (b).

(2) MEMBERSHIP.— Each Association shall be comprised 
of four individuals as follows:

(A) One individual shall be designated by the
owners and operators of the terminal
facilities and shall represent those owners 
and operators;

(B) One individual shall be designated by the
owners and operators of the crude oil tankers
call and the terminal facilities and shall 
represent those owners and operators;

(C) One individual shall be an employee of the 
State of Alaska, shall be designated by the 
Governor of tha State of Alaska, and shall 
represent the State Government; and

(D) One individual shall be an employee of the 
Federal Government, shall be designated by 
the Presidnet, and shall represent the 
Federal Government.

(3) RESPONSIBILITIES.— Each Association shall be 
responsible for reviewing policies relating to 
the operation and maintenance of the oil terminal 
facilites and crude oil tankers which affect or 
may affect the environment in the vicinity of 
their respective terminals. Each Association 
shall provide a forum among the owners and 
operators of the terminal facilities, the owners 
and operators of crude oil tankers calling at 
those facilities, the United States, and the 
State of Alaska to discuss and to propose 
resolution of all permits, plans, and site- 
specific regulations governing the activities and 
actions of the terminal facilities which affect 
or may affect the vicinity cf the terminal 
facilities and of crude oil tankers calling at 
those facilities.

(d) REGIONAL CITIZENS' ADVISORY COUNCILS.—

(1) MEMBERSHIP.— Each Council shall be comprised of 
voting and non-voting members and follows:



(A) VOTING M E M BERS*— Voting members shall be
Alaska residents and, except as provided in
clause (vii) of this paragraph, shall be
appointed by the Governor from a list of 
nominees provided by each of the following 
interests, with one representative appointed 
to represent each of the following interests, 
taking into consideration the need for 
regional balance on the Council—

(i) local commercial fishing industry 
organizations, the members of which 
depend on the fisheries resources cf the 
waters in the vicinity of the terminal 
facilities;

(11) the aquaculture association(s) in the 
vicinity of the terminal facilities;

(iii) Alaska Native Corporations and other 
Alaska Native organizations the members 
of which reside in the vicinity of the 
terminal facilities;

(iv) environmental organizations the members 
of which reside in the vicinity of the 
terminal facilities;

(v) recreational organizations the members of 
the which reside in or use the vicinity 
of the terminal facilities;

(vi) the Alaska State Chamber of Commerce, to 
represent the locally based tourist 
industry ?

(vii) (I) for the Prince William Sound 
terminal facilities Council, one 
representative selected by each of the 
following municipalities; Cordova, 
Whittier, Seward, Valdez, Kodiak, the 
Kodiak Island Borough, and the Ker.ai 
Peninsula Borough;

(II) for the Cook Inlet terminal 
facilities Council, one representative 
selected by each of the foliwoing 
municipalities; Homer, Seldovia, 
Anchorage, Kenai, K o d i a k , the Kodiak

i



Island Borough, and the Kenai Peninsula 
Borough.

(B) NON-VOTING M E M BERS.— One ex-officio, n o n­
voting representative shall he designated by, 
and represent, each of the following—

(i) Environmental Protection Agency;
(ii) Coast Guard;
(iii) U.S. Forest Service;
(iv) Department of the Interior;
(v) Alaska Department of Environmental 

Conservation;
(vi) Alaska Department of Fish and Game;
(vii) Alaska Department of Natural Resources; 

and
(viii) Division of Emergency Services,

[ALASKA DEPARTMENT OF COMMUNITY AND 
REGIONAL AFFAIRS] Alaska Department of 
Military and Veterans Affairs.

(3) TERMS.—

(A) THREE YEARS.— The voting members of each 
council shall be appointed for a term of 
three years except as provided for in 
subparagraph (3)(B) of this paragraph.

(B) INITIAL APPOINTMENTS.— The terms of the first 
appointments shall b e —

(i) for the appointments by the Governor cf 
the state of Alaska, one third shall 
serve for three years, one third shall 
serve for two years, and one third shall 
serve for one year; and

(ii) for the representatives of 
municipalities required by subsection
(d)(2)(A)(vii)< a drawing of lots among 
the appointees shall determine that one 
third of that group serves for three 
years, one third serves for two years, 
and the remainder serve for one year.

(4) SELF-GOVERNING.--Each Council shall elect its own 
chairperson, select its own staff, and make 
policies with regard to its internal operating 
procedures. After the initial organizational 
meeting called by the [SECRETARY OF



TRANSPORTATION) Administrator of the 
Environmental Protection Agency under subsection 
(i) of this section, each Council shall be self- 
governing.

(5) DUAL MEMBERSHIP PROHIBITED.— No individual 
selected as a member of the Council shall serve 
on the Association.

(6) DUTIES OF THE COUNCIL.— Each Council shall—

(A) provide advice and recommendations to the 
Association on policies, permits, and site- 
specific regulations relating to the 
operation and maintenance of terminal 
facilities and crude oil tankers which affect 
or may affect the environment in the vicinity 
of the terminal facilities;

(B) monitor through the committee established 
under subsection (e) of this section, the 
environmental impacts of the operation of the 
terminal facilities and crude oil tankers;

(C) monitor those aspects of terminal facilities 
and crude oil tanker operations and 
maintenance which affect or may affect the 
environment in the vicinity of the terminal 
facilities;

(D) review through the committee established 
under subsection (f) of this section, the 
adequacy of oil spill prevention and 
contingency plans for the terminal facilities 
and the adequacy of oil spill prevention and 
contigency plans for crude oil tankers 
operating in Prince William Sound or Cook 
Inlet;

(E) recommend to the Association —

(i) standards and stipulations for permits 
and site-specific regulations intended to 
minimize the impact of terminal 
facilities and crude oil tanker 
operations on the environment in the 
vicinity of the terminal facilities;

(ii) modifications in terminal facilities 
operations and maintenance intended to



minimize the impact of terminal 
facilities operations on the environment 
in the vicinity of the terminal 
facilities and to minimize the risk of 
oil spills?

(iii) modifications of crude oil tanker 
operations and maintenance in Prince 
William Sound and Cook Inlet intended to 
minimize the risk and mitigate the impact 
of oil spills? and

(iv) modifications to the oil spill 
prevention and contingency plans for 
terminal facilities and for crude oil 
tankers in Prince William Sound and Cook 
Inlet intended to enhance the ability to 
prevent and respond to an oil spill.

(F) create additional committees of the Council 
as necessary to carry out the above 
functions, including a scientific and 
technical advisory committee to the Prince 
William Sound Council.

(7) NO ESTOPPEL.— No Council shall be held liable 
under state or federal lav? for costs or damages 
as a result of rendering advice pursuant to this 
title. Nor shall any advice given by a council, 
association or program representative or agent be 
grounds for estopping the interests represented 
by each Council from seeking damages and other 
appropriate relief [IN THE EVENT OF A SPILL].

(8) SCIENTIFIC WORK.--In carrying out its research 
development and monitoring functions, each 
Council shall review the scientific work 
undertaken by or on behalf of the terminal 
operators or crude oil tanker operators as a 
result of a legal requirement to undertake that 
work. Each Council shall also review the 
relevant scientific work undertaken by or on 
behalf of any government entity relating to the 
terminal facilities or crude oil tankers. To the 
extent possible, to avoid unnecessary 
duplication, the Council shall coordinate its 
work with the scientific work performed by or on 
behalf of the terminal operators and with the 
scientific w o r k  performed by or on behalf of the 
opuratcrs of the crude oil tankers,



(e) COMMITTEE FOR TERMINAL AND OIL TANKER OPERATIONS AND 
ENVIRONMENTAL MONITORING.—

(1) MONITORING C O M MITTEE.— Each Council shall 
establish a standing Terminal and Oil Tanker 
Operations and Environmental Monitoring Committee 
(hereinafter referred to as the "Monitoring 
Committee") to devise and manage a comprehensive 
program of monitoring the environmental impacts 
of the operations cf terminal facilities and of 
crude oil tankers while operating in Prince 
William Sound and Cook Inlet. The membership of 
the Monitoring Committee shall be made up of 
members of the Council, citizens and recognized 
scientific experts selected by the Council.

(2) DUTIES.— Ir, fulfilling its responsibilities, the 
Monitoring Committee shall—

(A) advise the Council on a monitoring strategy 
that will permit early detection of 
environmental impacts of terminal facilities 
operations and crude oil tanker operations 
while in Prince William Sound and Cook Inlet;

(B) develop monitoring programs and make 
recommendation to the Council on the 
implementation of those programs;

(C) at its discretion, select and contract with 
universities and other scientific 
institutions to carry out specific monitoring 
projects authorized by the Council pursuant 
to an approved monitoring strategy;

(D) complete any other tasks assigned by the 
Council; and

(E) provide written reports to the Council which 
interpret and assess the results of all 
monitoring programs.

(f) COMMITTEE FOR OIL SPILL PREVENTION, SAFETY, AND 
EMERGENCY R E S PONSE.—

(1) TECHNICAL OIL SPILL COMMITTEE.--Each Council 
shall establish a standing technical committee 
(hereinafter referred to as the "Oil Spill 
Committee") to review and assess measures
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designed to prevent oil spills and the planning 
and preparedness for responding to, containing, 
and cleaning up oil spills. The membership of 
the Oil Spill Committee shall be made up of 
members of the Council, citizens and recognized 
technical experts selected by the Council.

(2) DUTIES.— In fulfilling its responsibilities, the 
Oil Spill Committee shall—

(A) periodically review the respective oil spill 
prevention and contingency plans for the 
terminal facilities and for the crude oil 
tankers while in Prince William Sound or Cook 
Inlet, in light of new technological 
developments and changed circumstances;

(B) monitor periodic drills and testing of the 
oil spill contigency plans for the terminal 
facilities and for crude oil tankers while in 
prince William Sound and Cook Inlet;

(C) study wind and water currents and other 
environmental factors in the vicinity of the 
terminal facilities which may affect the 
ability to prevent, respond to, contain, and 
clean up an oil spill;

(D) identify highly sensitive areas which may 
require specific protective measures in the 
event of a spill in Prince william Sound or 
Cook Inlet;

(E) monitor developments in oil spill prevention, 
containment, response and cleanup technology?

(F) periodically port organization, operations, 
incidents, and the adequacy and maintenance 
of vessel traffic systems designed to assure 
safe transit of vessels pertinent to terminal 
operations;

(G) periodically review the standards for tankers 
bound for, loading at, exiting from or 
otherwise using the terminal facilities; and

(H) Complete any other tasks assigned by the 
Council; and

(I) provide written reports to the Council
outlining its findings and recommendations.



(g) AGENCY COOPERATION.— On and after the expiration of 
the 180-day period following the date of enactment of this 
section, each Federal department, agency, or other 
instrumentality shall, with respect to all permits, site- 
specific regulations, and other matters ogverning the 
activities and actions of the terminal facilities which affect 
or may affect the vicinity of the terminal facilities, consult 
with the appropriate Council prior to taking substantive 
action with respect to the permit, site-specific regulation, 
or other matter. This consultation shall be carried out with 
a view to enabling the appropriate Association and Council to 
review the permits, site-specific regulations, cr other 
matters and make appropriate recommendations regarding 
operations policy or agency a c t i o n s . Prior consultation shall 
not be required if an authorized Federal agency representative 
reasonably believes that an emergency exists requiring action 
without delay,

(h) RECOMMENDATIONS OF THE COUNCIL.--In the event that 
the Association does not adopt or significantly modifies 
before adoption any recommendation of the Council made 
pursuant to the authority granted to the Council in subsection 
(d), the Association shall provide, in writing, within five 
days of its decision, to the Council notice of its decision 
and a written statement of reasons for its rejection or 
significant modification of the recommendation.

(i) ADMINISTRATIVE ACTIONS.--Appointments, designations, 
and selections of individuals tc serve as members of the. 
Associations and Councils under this section shall be 
submitted to the [SECRETARY OF TRANSPORTATION] Administrator 
of the Environmental Protection Agency prior to the expiration 
of the 120-day period following the date of the enactment of 
this section. On or before the expiration of the 180-day 
period following the enactment of this section, the 
[SECRETARY] Administrator shall call an initial meeting of 
each Association and Council for organizational purposes.

(j) LOCATION AND COMPENSATION.—

(1) L O C A T I O N .--Each Association and Council 
establishes by this title shall be located in the 
State of Alaska.

(2) COMPENSATION.— No member of an Association or 
Council shall be compensated for the member's 
services as a member of the Association or 
Council, but shall be allowed travel expenses, 
including per diem in lieu of subsistence, at a



rate established by such Association or Council 
not to exceed the rates authorized for employees 
of agencies under sections 5702 and 5701 of title 
5, United States Code. However, each Council may 
enter into contracts to provide for compensation 
and expenses to members of the committees created 
under subsections ( d ) , (e), and (f) of this 
section.

(k) FUNDING .—

(1) REQUIREMENT.— Approval of [THE] all contigency 
plans and licenses required of onwners and 
operators of the Cook Inlet and Prince William 
Sound terminal facilities and crude oil tankers 
shall be effective cnly so long as the respective 
Association and Council for a facility are funded 
pursuant to paragraph (2) of this section.

(2) RESPONSIBILITY,—

(A) PRINCE WILLIAM SOUND.--The owners and 
operators of terminal facilities or crude oil 
tankers in Prince William Sound shall 
provide, for the establishment and operation 
of the environmental oversight and monitoring 
program in Prince William Sound, $2,000,000 
annually, adjusted annually by the Anchorage 
Consumer Price Index.

(B) O I L  SPILL FUND.--Subject to appropriations 
laws, the Secretary of the Treasury shall 
make available from the Oil Spill Liability 
Trust Fund to the [SECRETARY OF 
TRANSPORTATION] Administrator of the 
Environmental Protection Agency such sums, in 
addition to those available pursuant to 
subparagraph (A) , as the [SECRETARY] 
Administrator deems necessary to operate the 
Prince William Sound Program established bv 
this section.

(C) COOK INLET PROGRAM.—

(i) Subject to appropriations laws, the 
Secretary of the Treasury shall make 
available from the Oil Spill Liability 
Fund to the [SECRETARY OF TRANSPORTATION] 
Administrator cf the Environmental 
Protection A g e n c y  such sums as the



CITY OF CORDOVA, A L A S K A  

RESOLUTION 90-14

A RESOLUTION OF THE CITY OF CORDOVA, ALASKA 
TO SUPPORT SENATE JOINT R E S OLUTION NO. 58

WHEREAS, the City of Cordova, Alaska, urges the State of 
Alaska to support SJR 58 endorsing a proposal in Federal 
Legislation to establish Citizens' Advisory Committees to assist 
the development and implementation of oil discharge contingency 
response plans, and

WHEREAS, the City of Cordova supports the Citizens' 
involvement in the contingency planning.

NOW, THEREFORE, BE IT RESOLVED that the City Council of the 
City of Cordova, Alaska, hereby supports a n d  strongly urges the 
State of Alaska to continue endorsing the SJR 58.

PASSED AND APPROVED THIS
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K E N A I  P E N I N S U L A  B O R O U G H
1 4 4  N . B IN KLE Y  •  SOLDOTNA , A LA SK A  9 9 6 6 9  

PH O N E  (907 ) 262-4441
DON GILMAN

MAYOR

January 16, 1990

S en a to r M ik e  S zym an sk i 
R o om  11, Capita l 
P .O . B ox  V  
Juneau, A K . 9 98 1 1

R E : Senate Jo in t R e so lu tion  58

D e a r S e n a to r S zym an sk i:

I  w ou ld  l i k e  to c on vey  m y support fo r  Senate J o in t  R e s o lu t io n  5 8 , w h ich  
en d o rse s  a p ro p o s a l in  p end ing  fe d e ra l le g is la t io n  e s ta b lis h in g  re g io n a l 
c it izen  a d v is o ry  c o u n c ils  to  assist in  the deve lopm ent o f  o i l  s p i ll p re ven tion  
and response p lans in C ook  In le t and Prince W illiam  S ou n d .

T h e  K e n a i P e n in su la  B o ro u g h , a lo n g  with native c o rp o ra t io n s , o i l  im pacted  
lo c a l com m un ities and im pacted u ser groups, has w o rked  s in ce  the o i l  s p i ll to 
e stab lish  such a c it iz e n  ad v iso ry  com m ittee . The re s u lt  has been the in te rim  
R eg io n a l C itizen  A d v iso ry  Com m ittee  in Prince W i l l ia m  S ound . T h is  g roup  
p ro v id e s  a  fo ru m  th a t w i l l  fa c i l i t a t e  c om m u n ic a t io n  b e tw een  the  o i l  
tran sp o rta tion  in d u s try , lo c a l com m un ities and area u s e r  g roup s . J l w i l l a ls o  
p ro v id e  lo c a l inpu t in o i l  s p i l l p reven tion  and response  stra teg ies as they are 
d e v e lo p e d .

I w ou ld  u rge the A la sk a  Leg is la tu re  to support this a spec t o f  pend ing fed e ra l 
leg is la t ion  and pass S JR  58  to document their support.

S y f lc e r e l
£

G ilm an  
M a y o r

c c : Sen . Fah renkam p 
Sen. F ischer 
Rep . Navarre 
Rep. Swack
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November?, 1989 G C tftfG R E SSlO N A l R E C O R D  —  H O U S E HS051
<uJ D&nrasiQNx— E a r purport* r*f Mil* j  mo­tion—
11/ " tanker“  means a amfpropelled tank  

ceuoI that is -coratmctad o r adapted la
carry o il.in  bulk-in theoargoxpacexiand ■13/ "Lara*" m«nu a nonself-pmpellsd TessaI caiustruatador adapted Jto parry-oil la  bulk nsxarca.
SEdXie nm:a fkae erj-n n r ml* mwim nnu

Sen fJan 664bcl x f  title  31. V  us lad states Coda Jsamaadsd a* fallows: 
tU  In  tpamumjih'U/ by striking “(collected Vatina— “jtud substituting -“.collected uniter any Ja.10-slating— and 
12) la paragraph ( t )  by disserting -under any daw" -a fte r “ collected" the t in t  time i t  " jaxaa .

s e c  a i  a B V U fw a re iru a sa  a a n r m v iT s s v o ig  AMD RWSWMC gRlXIUrS.UCKMlSS. 
Chapter 71 af  HUe do. United Stale* Cod* is amended—11) .In nationsHO—
I A) by redesignating subsection tym -rub -ncticm tgj; and 
IB )  try inserting after e jbssettm  le ) thefallowing:
"  f )  (The £ nerniary Shan -conduct ~e mAero 

Of the crim inal record o f *aah individual who applies fa r  -a license under -Otis s ta ­tion. “'end 
CZ) in  section 77DD—(Ml .'by iiuertixp 'la )'Jtefvre "A license';

■ a n d
rs) by adding atithe end thefOnouHnii;•"(b) The Secretary shall conduct -a review Of Che-ortmlnul rec o rd a f each holder o f a li ­cense issued under this p a rt who-applies fa r  renewal o f that license under this tectum. 

s e c  i n  t m a t o  r a n  m s  votuacnair o r  via-VARY-RECORDS.
Wat later than -8 mrmttus -after the date rff 

the enactment o f  (his Act, the Secretary o f TransporiaHom shall— 
i l l  amend -part-62 of-title 58, -Coda o f  Fed­

eral Regulations, governing the praceecttsgs o f the -board established by the Secretary 
under section 13SS o f  tide IS. United States 
Code, to ensure that an  -nppticatian fo r  car- rvction o f  mmtnrv-records i t  processed expe- dttloasty -and -that fina l action on Vie appti- catian -is -taken -within -IS monttn o f its re ­ceipt; m d12) appoint und -maintain a  permanent staff, and a panel o f c ivilian officers or em­ployees to leroe as memhurt o f the board, 
whtch are adequate to  ensure compliance with varagraph-tl) o f this subsection.
sec. m . avismEiunos o r  uAsxnys xaxcas-

TAmOVTXSSELS 
Before jugu triae  a  ceeiA Ja r us* by l ) u  Coast Guard, Jhe Secretary o f  Txanspazta- 

lian o r Jhe Commandant o f the Coast 
Guard, as appropriate, sha ll .rarhmc the in ­ventory o f  vessels ucgidred by Jhe Secretary 
or the Secretary o f  Commerce aside vtxtizo f
u default under J ills  BU o f the hlcrcha.nl Marine -Ac£. la id  .rnj jipp. 17J3.C. 12.71- 1273d, l o  determine .whether any g f  d a te  vessels a re  suitable fa r  use by the Coast (lu  mrt
sec s n  prohibition agaisst reduction a  sc&uaa.

Notwithstanding .any witter dean, tbcMecm- 
tary o f  Transportation may not as dace, she level o f JCoasi -Guard activity during fiscal year 2330 lo  increase drug law enforcement •Jamounts made -available from  a l l  sources to x:arry -ouJ. Cnxul Guaxxi &clivdl£a* ■arc 
equal to ja r pruQ Lcr than, lhenm ovntj used to 
carry .out Coast Guard acUxdUti durtap fiscal year J t 2D.
sec a n  -sikpenmon s su  Rh-rocsnay v r  spa .

JtAA'S LICENSES FOR AlCOBOL ABUSE, 
(a ) Lr G enbkal— Chapter 17 o f t i lis  J6, Galled States Code, -is amended by -widtny thejaUovdng new section:

•ITMMl j . l^ U l ~U*m <u awumds farwtvsmSUa*
~1Bf TfHBeoretavg sha lleu ependn rvm b i a liven**, orrrt tficrtte JOl'-rrgUtrr. o r  merchant mariner!* dccnmanX i f  Jh* Secmtery idster- 

mine* Jhe h o lie r  4* a  current o r  otw nta  
abuser o f aloahoL *UhJ A ajr d i imBfagtioi  test thMXtrrKnsrv totuepand o r  revoke *s isaeon, oertthsai* o f 
tEOvrtrv. -or rnurmbant m ann e rs  a-oumvnt under irhi* mention shrrTl be based on tihc Jt- 
vertly o f abuse o f alcohol by the holder and
t h g  l j- n r r fh  f f f  J r r n c  M i m r m r y  l i o  -CO T it TV I  i t l u U
abut*.1(a) KheSecrekary *boBeosevhset aaum ory  
i t a a l i  nations Jo -detarnstm t f a  holder ds -a acrrvnt err chronic sstaaer o f  tdcnhoL t f Jhe Secretary jva itaa  in form ation regarding 
. nv alcohol-related misconduct o f Jhe 
holder.KdJM /aapaseia**ifii3Lmnm , *c*ttificai* Of reentry, o r  -merahontvnartmrr!* document 
under mtmOtion tot o im ll at m ath  in  effect until ik e  fo rm er holder prrrrid** sufficient 
taxed Jhaf Ohs firm e r Adder JU no  laager «  cmrjxsUemchrxndejahMsaTafctoohjoll.lb I Clxkjcal Astwosaxr.—ThMasunyettfar 
chapter I t  o f'tit le  M , United States Code, U amended by adding ■'Jl Din. Alcohol abuse a t 
grounds fo r  mmnntiem.“  a fte r -“.720L Can­
cerous drugs i£u grounds ft r r  Txvovatiou.'.3BC. j h  Meotnuxrcorr t o  jr tu a tr  sz tcx l o r .Ejufstta

•fa) J n  OxNtocsL.—Chapter JP t a f ttllc  <9, UpMtd Ain tm Cods ix cironKed iqe 
ntfNiqi iC IM ; and  

•(2) adding ihe fdOtrudugaew median:
’ f  tutu. fUguirtuten) ts raperi utmsteffma**

" fa ) A -master trr outer tn&tvUtiua In charge a f a  dacwKsnUdgem i Shall report to 
the Secndary a  vmr,plaint o f a  sexual offense prohibited -under -chapter 103A Of ttOe 18, 
United States Cade.

"YW d -master o r  other tnd lv ldaal In  charge o f  a dovumerttedpesiet-wha trumtng- 
ly  fa i l*  to -report in  comptianc* with -Otis 
section is noble-to the United States Otmero- ment'for a etotl penalty o f tSJJOO.'.fb) C un icu . Mummwarr.—JTt* amdysls fa r  
chapter 101 o f  tit le  48, United States Code,' is amended t v  striking, “ 10104. Regula- tirm*." and -inserting “ ‘lVtthL Segvirement lo  report sexual o f Jane  
SEC U l. SOOIXEATTllBMZROtlSltntBEBXAfflOX 

(uJUJ The Secretary o f  the department In  which, the .Coast Guard Is  gpcmMay jh ad  acmvty, by  any appmprialtLeuuias, aU.iiaht. 
title and tn.te.rrst o f  Jhe U u rffdS ta les id  the Slack Island Southeast Lighthouse to Jhe Block Island Southsasl Lighthouse Scunda- item .Thereafter referred l o  a s  the "Founda- llo n 'J  o f  ihe Icncnaffle jB  Shcn'han. Shade island.T2)-The-purpose o f  Sdscomoepaaa* I t  to.*s- 
cabtish and maintain a  nonprofit center J a r  the public ai the S la ck  If fa n d  Southeast L lfh ih a sa e Jo rin terpj ttiStio* and jm stoxa- Itornaf the cidticregfthe United Elates Coast Ounrd trad Block IJbratC'i maritime history, 

f b )  Q7i*-con vmmnv* shad be made—(1 ) without payment o f consideration;(Z) adhfect to the ernazicum that -if Ihe prapmtsi.-cr-any-ooTt-allhe-ptapcrtv. eca r g  to -be used fo r  -Bus pvrjmte -of V iis recfian. title -to -act such -property Shall be deemed"to have immediately reverted to  Ihe Urttted. Slates; and XJ) sutbeat So each other terms-and-eondl- Hons <u Jhe Secretary -of She <tepartm&'.Ida ichlch She -Coast JUuard Ms -opesntinB -may impose.
( c l  The conveyance jhatl--include -provi- 

ncms. necessary locxrare  th a l—̂ -,r i ll the lipid, antenna*, sound signed, and 
Gssa&ntedequipmentaikichass</CtlDC aids to aaidnatiox siaM continue So be operated andrmaralaiatdbyJhs United States;i t )  Xbe jFaundazton mrtH *uit is ie rftre  o r 
altaai dntor^ciBice a s  cbv  aoaxjKT-id tti eiori-

gatumal oidx xL-bhcca. xrnitcn jssm twKm  iff
th e  United StateJU <Xt Ihmc Js res«r«dd i s  Jiw dlntted States Ihe eight io  relocate, replace, urr add emr aauktadioaal ateit. sir snake-any ohasoasm  atsyporttoa-cr tin m opo t m  mavtmmsce*- 
w ry fo r.ta ttra tim pu rposn s ;iXJ Jhe United States shall-have-l/w  ricftt, at an y  time. Jo outer -ths -property without 
nattae JornxtnUOnmavivunonalaliU ; and 
-(SI -th* iffnAted Sin tee shall 'have -an -ease­ment fo r  aooem to 'Vie property to maintain 

navnoattmai aids,(d ) Th* Secret t ry  -of the d ry g>l  went tn  
-uflridh The ■Coadt tJuord -is -operating Shall Identify.-describe,-and-determine 'the-proper­
ty to  bsoarmnml imdcr-6rU*ectirm.

•tel fw p v rp n e u  o f this section, *!BW k  Island Smdhrtoi W fh ffto tu t" means the lighthouse and .attached kstpsr't dwetttno. several ancmary buildings, a fog signal,-and land necessary to cany out the purposes i f f this oectu-n located .in Jh* Icum sff Hew 
Sttonhstm, ithode Uland.

T n ir n in .m w i
M t .  r o n N Q  o f jtlflfifca. M r. d a d r -  

m ill, XoW w inn irm w iflm w a.
T h e  Clerk reed as follows: 
amendment ottered "by y u t .T o rm : ol 

Alaak* JPxge S I, a lte r lin e  2 1  Mid the lot- 
lowtnjcoewjmcanD—“BSC. r**sm i*i A vu itk vm  mmnmin' iwn 

MJMIBlinNa.
"tel -E u oax  T r o t—3hU secnen jn * y  ha 

cited U  ih e  <QQ Xetmlnel end GUI Tinker 
Eturirnncimlel -Ounrelcht end rMm ltnrlng 
Act Ol 19BB’,".(b) IhOOSAHS-—

"(1) gsxMUJcnomcL—There i n  eetah- Usbed two CU1 Teroaln-.l and Oil Tvlknr LV r Tlronmentel Ororxlpht end .ManlJhorizif. DemonstnUen ttrcyremi ■(heaciuid.ter re ­ferred to as TProflrsxns'i) .to beiOBHleil'mitim 
thc ilta teafA lifke .

"(g) AwnspiTi’kcxcaipio—Thc-fgectiaacf 
thisaierdgaini ifaallhe«didmcy<xiky. V"

"(3) Ponrosx.—Prince WtUiumaiaimii Prc- 
p mn thnH'hc Tô pancl»iV-«nr.Tinulii«im>iliii 
mnrii mriny <rrf che nominal rfenlUnlii in  
Prince w nilira Sound end ibhe xsccda oil 
tanknrs *pe ratlmr >Jn iRrtnce 'W mtaa tsoand.
H ie -Cook . la lat >Rraer*m ehell the -respa un­
tie  for environmental mtmt£orim«rf ib e te f-  
mtinn 'fnrrllltlwiiaiui rmri^.nintanlrrra operttt- 
Lux in  Cook Jnlat iocatad South «ot th e  Jatt- T 
tndc a t  Point Possession and North .of .the y- 
latitude « t Amxml Oalarut Inelodlni oC- J )
shotelAciUtlwllnCook M e t ."W  -S u m  BARRED-—lie  <pnw*m. asaocVa- 
tkm, .cwuncll. aajmmlttee « r  krther -organlzt- 
l inn cxawxd. Arp thdj coctaan nn*r ‘me a  ay V 
oeraon or endiy, jmmic.or .private, ■oonDero- lngdUBy anmttwdsrletne mnder. ttdsaeotlciL 

■30 O n . T h d o ta l  fViomnrrsa «uia -On. 
Tjjnoai O m u n o r  Assocoi’noni—

"dli) XcruuKBUBHr^-Thepc as«dMttUhed 
an £hl tnemdaml FoolUtlos «nd 3911 Tndker 
Operations assoclahoa Iherehudter ro - 
texsxd Jo its “ Arsoaiattoa’*.) lor vach -of ithe 
P t o p p n  estdbUataod tn  adtaacakm <bk -320 aniWESESHir/—OCoafa AmoolaWoc Hhah - 
be comprised of (our individuals as toll tram.

‘lA i tDnedndlvidnal ri&kll ha^leal^nBted by 
th* owners and operators of .ft>e terminal'ta- 
dlltlcs and shadl repvesant those-ewnen and 
operators;

1 CB) One InaJvtdual id Bin he.dedrna^dLy 
the owners and operators or tha-craOe-on 
tankers-ckIUdx ar.the termhinJ innUltlei ind 
"hall represent those owners and operators:

KC) O ne hidtvidual >*hall De sen -employee 
of the State of Alaska, sh ill be deslenated 
bythe*3oveniocof3ilie S ra te^ t Jtiaika,-and 
Shah represent Qw Btaie govemmerg; and 

"(D) One Individual shall b« «m employee 
ot the Fedsral Qovemmcnt, ctmHije-doslK-
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IN  T EE  SENATE OP THE  UN ITED  STATES
N o v em ber  15 ( le g is la te  day, N ovtsmbeb 6), 1988 

Received

AN ACT
To establish limitations on liability {or damages resulting from 

oil pollution, to establish a fund for the payment of eompen* 
eation for such damages, and for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 lives of the United Slates of America in Congress assembled,

3 SECTION 1. SHORT TITLE AND TABLE OF CONTENTS.
4 (a) Short T it l e .— This Act may be cited as the “ Oil
5 Pollution Act of 1989’ \
6 (b) Table  of Contents ,— The contents of this Act
7 are as follows;

l & k ,  (“ W H o e _  p .



—    -  ~ — —

<

138
1 with the Interagency Committee and the agencies represent- 1 provisi-

i

2 ed on the Interagency Committee. 2 U.S.C.
8 (10) The applicant shall disseminate results of oil pollu- 3 S u f
4 tion prevention, removal, mitigation, and environmental ef- 4
5 fecta research and development, as appropriate, through 5 sec . 8i
6 technology transfer, training, and other educational pro- 0
7 grams. 7 (a
8 (g) F undino .—  Not to exceed $28,000,000 of amounts 8 Trans-.
9 in the Fund shall he available annually, without fiscal year 9 1653(a

10 limitation, to carry out this section. For each of fiscal years 10 first se
11 1990, 1991, 1992, 1993, and 1994, $1,000,000 of such 11 (b
12 amount shall he available for each regional center established 12 Act (4(
18 under subsection (f). 13
i4  TITLE VIII—TRANS-ALASKA u
is ' PIPELINE SYSTEM is p*
16 SEC. 8001. SHORT TITLE. 16 (c
17 This title may be cited as the '‘Trans-Alaska Pipeline 17 U.S.C.
18 System Reform Act of 19S9". 18
19 SEC. 8002. REFERENCES TO TRANS-ALASKA PIPELINE 19
20 AUTHORIZATION ACT. 20
21 Except as otherwise expressly provided, whenever in 21 in
22 this title an amendment or repeal is expressed in terms of an 22 c.
23 amendment to, or repeal of, a section or other provision, the 23
24 reference shall he considered to be made to a section or other 24 p

11H n« r.os 11*
_±.l t-l-C—
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1 provision of the Trans-Alaska Pipeline Authorization Act (43
2 U.S.C. 1651-1655).
8 Subtitle A—Improvements to Trans-
4 Alaska Pipeline System
5 SEC. 8101. LIABILITY WITHIN THE STATE OF ALASKA AND
6 CLEANUP EFFORTS.

7 (a) C a u s e  o f  A c c i d e n t .— Section 204(a)(1) of the
8 Trans-Alaska Pipeline Authorization Act (43 U.S.C.
9 1653(a)(1)) ia amended by striking out "caused by”  in the

10 first sentence and inserting in lieu thereof “ caused solely by1'.
11 (b) R e m o v a l  of Limitation.— Section 204(a) of the
12 Act (43 U.S.C. 1653(a)) is amended—
13 (1) by striking out paragraph (2); and
14 (2) by redesignating paragraphs (3), (4), and (5) as
15 paragraphs (2), (3), and (4), respectively.
18 (c) Cleanup E fforts.— Section 204(b) of the Act (43
17 U.S.C. 1653(b)) is amended in the first sentence-
18 (1) by inserting after “ any area”  the following:
19 “ in the State of Alaska” ;
20 (2) by inserting after "any activities”  the follow-
21 ing: “ related to the trans-Alaska pipeline system, in-
22 eluding operation of the terminal,” ; and
23 (8) by inserting after “ other "Federal”  the first
24 place it appears the following: “ or State” .

& HU 1465 RDS



1 SEC. 8102. TRANS-ALASKA PIPELINE LIABILITY FUND. 1 or C
2 (a) T e r m i n a t i o n  o f  C e r t a i n  P r o v i s i o n s .— Section 2 day
8 204(c) of the Act (43 U.S.C. 1653(c)) is amended by adding 3 ope
4 at the end the following new paragraph; 4 rog;
5 "(13) Paragraphs (1) through (14) shall apply to claims 5 of £
6 pending against the Fund, but only with respect to incidents 6 ject
7 occurring before the date of the enactment of the Trans* 7 this
8 Alaska Pipeline System Eeform Act of 1989.". 8 or
9 ib) C a u s e  o f  A c c i d e n t .— Section 204(c)(2) of the 9 thi

10 Trans-Alaska Pipeline Authorization Act (43 U.S.C. 10 jud
11 1653(c)(2)) is amended by striking out "caused by" in the 11
12 first sentence and inserting in lieu thereof "caused solely by". 12 an
13 (c) D a m a o e s .— Section 204(c) of the Act (43 U.S.C. 13
14 1653(c)) (a9 amended by subsection (a)) is further amended by 14
15 adding at the end the following new paragraph: 15
16 "(14) For any claims against the Fund, the term 'dam- IB  sh
17 age3’ shall include, but not be limited to, the net loss of 17 th
18 taxes, revenues, fees, royalties, rents, or other revenues in* 18 th
19 curred by a State or a political subdivision of a State due to 19
20 injury, destruction, or loss of real property, personal proper- 20 tr
21 ty, or natural resources, or diminished economic activity due 21
22 to the discharge.". 22
23 (d) P a y m e n t  o ? C l a i m s  b y  F u n d .— Section 204(c)(3) 23
24 of the Act (43 U.S.C. 1653(c)(3)) is amended by adding at 24
25 the end the following: "The Fund shall pay a valid claim 25
26 under this section, including such $14,000,000, if the owner

l i l l  I4H9 HIM
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1 or operator of a vessel has not paid any such claim within 90

lection 2 days after such claim has been submitted to such owner or
idding 8 operator. Upon payment of any claim, the Fund shall be sub*

4 rogated under applicable State and Federal law3 to all rights
claims 5 of any person entitled to recover under this subsection, sub*
idents 6 ject to the limit of liability of the owner and operator under
-rans- 7 this Act. In any action brought by the Fund against an owner

8 or operator or an affiliate thereof to recover amounts under
»f tho 9 this paragraph, the Fund shall be entitled to recover pre-
•S.O. 10 judgment interest, costs, and reasonable attorney's fees.",
n the 11 (e) O f f i c e r s  o r  T r u s t e e s .— 'Section 204(c)(4) is
' by". 12 amended—
•S.C. 18 (1) by inserting "(A )" after "(4 )” ; and
ed by 14 (2) by adding at the end the following:

15 "(B ) No present or former officer or trustee ot the Fund
dam* 16 shall be subject to any liability incurred by the Fund or by
33 of 17 the present or former officers or trustees of the Fund, other
is in* 18 than liability for gross negligence or willful misconduct,
ue to 19 “ (C)(i) Subject to clause (ii), each officer and each
oper- 20 trustee of the Fund—
/ due 21 " (I) shall be indemnified against all claims and li-

22 abilities to which he or she has or shall become subject
(c)(3) 23 by reason of serving or having served a9 an officer or
»g at 24 trustee, or by reason of any action taken, omitted, or
ilaim 25 neglected by him or her &9 an officer or trustee; and

1 vner
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1 " (ID  shall be reimbursed for all attorney’s fees 1
04/ reasonably incurred in connection with any claim or 2
8 liability. 3
4 "(ii) No officer or trustee shall be indemnified against, or 4
5 be reimbursed for, any expenses incurred in connection with, 5
6 any claim or liability arising out of his or her gross negli­ 6 p
7 gence or willful misconduct.". 7 s1
8 (9 T eanh -A laska  P i p e l i n e  S y s t e m .— Section 8 s
9 204(c) of the Act (43 U.S.C. 1653(c)) (as amended by subsec­ 9

10 tions (a) and (c)) is further amended by adding at the end the 10 f
11 cT* o & <*} 11
12 “ (15)(A) Amounts in the Oil Spill Liability Fund estab- 12

13 lisihed by section 9509 of the Internal Revenue Code of 1988 IS (
14 shall be made available to the extent provided in appropria- 14 i

15 tion Acts for the following purposes directly related to safe 15

16 and environmentally sound operation of the trans-Alaska 18

17 pipeline system; 17

18 “ (i) Payment of the reasonable costs (but not 18

19 more than $6,000,000 annually) to the Federal Gov­ 19

20 ernment with respect to activities in the State c 20

21 Alaska, and the reasonable costs (but not more than 21

22 $2,000,000 annually) to the State of Alaska, necessary 00

23 for agency personnel to conduct studies regarding, and 23

24 to monitor and enforce compliance with, applicable 24

25 safety, health, and environmental standards. 25
26

, t  ,-r -3  >•-------- P t ^ . .-=— T — N  *~3 .t~~



3 ^ es 1 "(ii) Payment of the reasonable costs (but not
’m or 2 more than $5,000,000 annually) of the Presidential

3 Task Force Rnd the audit of the trans-Alaska pipeline
or 4 system,

with, 5 "(B ) Amounts may only he made available under sub-
negli* 6 paragraph (A)(1) to the State of Alaska if the State matches

7 such amounts on a dollar-for-dollar basis.” , 
ection yt  8 SEC. S103. PRESIDENTIAL TA3K f o r c e .
ibsec* 9 The Act is amended by adding at the end thereof the
id the 10 following new sec^'uu

11 "p r e s i d e n t i a l  t a s k  p o r c f ; a d v i s o r y  c o u n c i l

estab- 12 "S e c . 207. (a) E s t a b l i s h m e n t  o p  T a s k  F o r c e .—

1986 13 (1) There is hereby established a Presidential Task Force on
opria- 14 the Trans-Alaska Pipeline System (hereinafter referred to as
o safe 15 the ‘Task Force’) composed of the following nine members
viaska 13 appointed by the President:

17 “ (A) One member appointed to serve as cochair-
.t not 18 man of the Task Force.
Gov- 13 “ (B) One member nominated by the Governor of

•.te of 20 Alaska who will serve as cochairman of the Task
; than 2 1 Force.
easary 22 "(C) Three members, 1 of whom shall be nomi-
?( and 23 nated by the Secretary of the Interior, 1 by the Ad-
icable 24 ministrator of tho Environmental Protection Agency,

25 and 1 by the Secretary of Transportation, and all of
26 whom shall he Federal employees.

MK nor. KIW
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1 “ (D) Three members, 1 of whom shall be nomi- 1 whi
2 nated by the Commissioner of Pish and Game, 1 by 2 vc3
8 the Commissioner of Environmental Conservation, and 8 Sta
4 1 by the Commissioner of Natural Resources of the 4 cer
5 State of Alaska, and all of whom shall be State 5 salt
6 employees. 6
7 “ (E) One member nominated by the National 7 Di:
8 Academy of Engineering. 8 hix
9 “ (2)(A) Except as provided in subparagraphs (B) and 9 Fc

10 (C), members shall be appointed for terms of 8 years, 10 fu:
11 “ (B) Of the members first appointed—  11
12 “ (i) three shall be appointed for a term of 8 years; 12 of
13 “ (ii) three shall be appointed for a term of 4 13 F
14 years; and 14
15 “ (iii) three shall be appointed for a term of 5 15 s;
1G vears, 16 o

¥

17 “ (C) Any member appointed to fill a vacancy occurring 17 t
18 before the expiration of the term for which his or her prede- 18 e
19 cessor wa9 appointed shall jc appointed only for the remain- 19 i
20 der of such term. A member may serve after the expiration of 20 .
21 his or her term until a successor has taken off^s. 21
22 “ (3) Members shall, to the extent approved in appro- 22
23 priation Acts, receive the daily equivalent of the minimum 23
24 annual rate of basic pay in effect for grade GS-15 of the 24
25 General Schedule for each day (including travel time) during 25

UK MGS }{J)S



nomi“ 1 which they are engaged in the actual performance of duties
1 ty  2 vested in the Task Force, except that members who are

l* an  ̂ 8 State, Federal, or other governmental employees shall re-
the 4 ceive no compensation under this paragraph in addition to the

State 5 salaries they receive as such employees,
6 “ (4) The cochairmen of the Task Force shall appoint a

tional 7 Director to carry out administrative duties. Tho Director may
8 hire such staff and incur such expenses on behalf of the Task 

and 9 Force as are authorized by the Task Force and for which
10 funds are available.
11 ■ "(5) Employees of the Task Force shall not, by reason

ear3>’ 12 of such employment, be considered to bo employees of the
°f 4 13 Federal Government for any purpose.

14 "(b) D u t i e s  o f  T a s k  F o r c e .— (1) The Task Force
5 15 shall conduct a comprehensive audit and review of operations

16 of the trans-Alaska pipeline system, make recommendations 
r*n£ 17 to the President, the Congress, and the Governor of Alaska,

18 and function as a forum for improved oversight and onforce-
19 ment of 3afety and environmental laws related to the trans- 

n of 20 Alaska pipeline system.
21 "(2) The scope of the audit shall include matters related

,ro" 22 to operations of the trans-Alaska pipeline system and the ter-
Uir- 23 rmnal at the Port of Valdez, Alaska,
the 24 "(3) As part of such audit, the Task Force shall conduct
in£ 25 a comprehensive review of the trans-Alaska pipeline system

H R  1465 R D 8  10
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1 in order to specifically advise the President, the Congress, 1 00
2 and the G ernor of Alaska concerning—  2 itsw

8 “ (A) whether the bolder of the Federal and State 8
4 right-of-way iu, and 1ms been, operating in full compli- 4 pt
5 ance with applicable agreements and laws; 5 b£
6 "(B) the operational and structural soundness of 6 C
7 the pipeline, terminal, and related onshore facilities; 7
8 "(C) necessary improvements for the pipeline, ter- 8 t
9 minal, and related onshore facilities in terms of oper- 9 t

10 ational safety, public health, and environmental protec- 10 i
11 tion; 11 J
12 "(D ) necessary improvements in the oil spill re- 12
13 spouse capabilities and contingency plam for the pipe- , 13

I
14 line, terminal, and related onshore h cilities; and ' 14
15 "(E ) necessary improvements in security for the 15
10 pipeline, terminal, and related onshore facilities. 10
17 "(4)(A) The Task Force shall retain at least 1 independ- 17
18 ent consulting firm with technical expertise in engineering, 18
19 transportation safety, the environment, and other applicable 19
20 areas to assist the Task Force in carrying out this subsection. 20
21 Such firm shall have extensive experience in carrying out 21
22 audits of the nature to be carried out by the Task Force. 22
23 "(B ) Contracts with any such firm shall be entered into 23
24 on a nationally competitive basis, and the Task Force shall 24
25 not select any firm with respect to which there may be a

140



 __________ w— — m m — I— M M M B H B B W W H B B
..    . . . .  -

all 
! a

147
n&ress» 1 conflict of interest in assisting the Task Force in carrying out

2 its audit and review.
®tate 8 "(5) The Task Force shall provide an opportunity for

ompli” 4 public comment on its activities and shall consult on a regular
5 basis with the Trans-Alaska Pipeline Terminal Advisory 

ess 6 Council established pursuant to subsection (c),
S1 7 "(6) The Task Force shall transmit (and make available

t0r" 8 Lu the public), within 6 months after the date of enactment of
0Per* 9 this paragraph, a report to the President and tho Congress of
’°^ec’  10 its findings, conclusions, and recommendations made as a

11 result of carrying out such audit.
1 re“ 12 "(7) The President shall, within 90 days after receiving
?1Pe- 13 the Task Force’ s report, transmit a report to the Congress

14 and the Covemor of Alaska containing comments on
15 whether—
10 “ (A) the Alyeska Pipeline Service Company or its

)n^“ 17 successor is, and has been, operating in full compliance
i

m£' 18 with the right-of-way permits granted for the trans-
l^ 6 19 Alaska pipeline;
on* 20 “ (B) the President intends to direct the Secretary

21 of the Interior to exercise authority pursuant to section
ce* 22 203(e) of the Trans-Alaska Pipeline Authorization Act
lt0 29 to amend or modify the Federal right-of-way agree-

24 ment;



1 “ (C) the President intends to recommend to the
2 Governor of Alaska that the State right-of-way agree-
3 ment be amended or modified; and
4 “ (D) the President intends to take other measures
6 to implement the Task Force’s findings and recommen-
6 dations.
7 “ (8) The Task Force shall prepare an annual report on
8 its activities and submit such report to the President, the
9 Congress, and the Governor of Alaska.

10 “ (9) The Comptroller General of the United States, and
11 any of his or her duly authorized representatives, shall have
12 access, for purposes of audit and examination, to any books,
13 documents, papers, and records of the Task Force that are
14 pertinent to the funds received and expended by the Task
15 Force.
18 “ (10) The Task Force shall cease to exist on the date
17 which is 10 years after the date of enactment of this para-
18 graph.
19 “ (11) With respect to safety, operations, and other mat-
20 ters related to the pipeline facilities (as such term is defined
21 in section 202(4) of the Hazardous Liquid Pipeline Safety
22 Act of 1979) of the trans-Alaska pipeline, the Task Force
23 shall not perform any functions which are the responsibility of
24 the Secretary of Transportation under the Hazardous Liquid
25 Pipeline Saiety Act of 1979.
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1 "(c) Trans-Alaska P ipeline Terminal Advisory

2 Council.— (1) Not later than 90 days after the date of en- 
8 actment of this Act, the operator of the trans-Alaska pipeline
4 system, on behalf of the companies which possess the Federal
5 right-of-way granted by the Secretary of the Interior, shall
6 establish and fund the reasonable costs of the Trans-Alaska
7 Pipeline Terminal Advisory Council (hereinafter referred to
8 as the 'Advisory Counoil’),
9 "(2) The Advisory Council shall assist the owners and

10 operator of the tran3-Alaska pipeline and Federal and State
11 officials in developing policies, permits, plans, and regulations
12 relating to the monitoring, operation, and maintenance of the
13 terminal and related facilities of the trans-Alaska pipeline
14 that may affect safety, public health, and the environment.
15 The Advisory Council shall serve as a forum for the industri-
16 al users, owners, and operators of the terminal facilities to
17 work cooperatively with residents of interested communities.
18 "(3) The Governor of Alaska may appoint to the Advi-
19 sory Council the following members from amcng the resi-
20 dents of Valdez, Cordova, and other communities:
21 "(A) one member who shall serve as chairman;
22 “ (B) two members of the fishing industry’;
28 "(C) two members of Alaska Native organiza-
24 tlons;

149
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1 "(D ) two members of environmental organina- 1
2 tion8; 2 ]
8 "(E ) two members from local governments; and 9 '*
4 "(F) two members from the tourism industry or 4 <
5 other business community, 3
6 “ (4XA) Except as provided in subparagraphs (B) and 0
7 (C), members shall be appointed for terras of 2 years. 7
8 "(B) Of the members first appointed—  8
0 "(i) six shall be appointed for a term of 4 yean; 9

10 "(ii) three shall be appointed for a term of 3 10
11 years; and 11
12 "(iii) two shall be appointed for a term of two 12
13 years. 13
14 " (0 ) Any member appointed to fill a vacancy occurring 14
15 before the expiration of the term for which his or her prede- 13
16 cessor was appointed shall be appointed only for the remain- 15
17 der of such term. A member may serve after the expiration of 17
18 his or her term until a successor has taken office. IS
19 "(D ) Members shall receive, to the extent provided in 15
20 appropriation Acts, the daily equivalent of the minimum 20

i

21 annual rate of basic pay in effect for grade G S-15 of the . 21
.»•*

22 General Schedule for each day (including travel time) during 22
28 which they are engaged in the actual performance of duties
24 vested in the Advisory Council,
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