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Sec. 27. 19. — . EMERGENCY POWERS, (a) If the commissioner finds, after investigation , that a person engaged in a mining operation is causing, engaging in, or maintaining a condition or activity that presents an imminent or present danger to the helath or welfare of the residents of the state or would likely result in irreversible or irreparable damage to the natural resources or environment of the state and the commissioner determines that it would be prejudicial to the interests of the residents of the state to delay action until an opportunity for a hearing can be provided, the comissioner may, by written notice, order that person immediately to discontinue, abate, or alleviate the condition or activity.(b) On receipt of an order under (a) of this section, the person has the right to be heard and to present proof in opposition to the order of the commissioner.(c) The commissioner shall schedule a hearing within 10 days of the receipt of the application for a hearing. The scheduling of the hearing does not stay the operation of the order of the commissioner.(d) After the hearing, the commissioner nr_/ affirm, modify, or withdraw an order. The decision of the commissioner is subject to judicial review under AS 44. 62. 560, and judicial reviev, does not stay the order unless the commissioner agrees.10.) Consideration of an abandoned mines reclamation program would be worthwhile.Bill Glude, 4-10-90



STEVE COWPER, GOVERNOR

D EPA RTM EN T OF NATURAL RESOURCES

OFFICE OF T H E  C O M M IS S IO N E R

400 WILLOUGHBY AVE. 
JUNEAU, ALASKA 99801-1796 
PHONE (907) 465-2400

A p r i l  9, 1990

T h e  H o n o r a b l e  B e t t y e  F a h r e n k a m p  

A l a s k a  S t a t e  S e n a t o r  

P . O .  B o x  V  

Juneau,. A K  99811

D e a r  S e n a t o r  F a h r e n k a m p :

W e  a r e  p l e a s e d  t o  o f f e r  o u r  c o m m e n t s  o n  SB 544, "An A c t  r e l a t i n g  

t o  r e c l a m a t i o n  of  l a n d  a n d  w a t e r  w i t h i n  t h e  st a t e ;  a n d  p r o v i d i n g  

f o r  an e f f e c t i v e  d a t e . "

T h e  D e p a r t m e n t  of  N a t u r a l  R e s o u r c e s  is s u p p o r t i v e  o f  t h e  S e n a t e  
R e s o u r c e  C o m m i t t e e ' s  i n t e n t i o n  t o  a d d r e s s  t h e  i m p o r t a n t  i s s u e  o f  

m i n e  r e c l a m a t i o n .  A l t h o u g h  r e c l a m a t i o n  l a n g u a g e  w a s  a d o p t e d  l a s t
s e s s i o n  a s  p a r t  o f  t h e  6(i) b i l l  (AS 2 7 . 0 5 . 2 5 0 ) ,  m a n y  o f  t h e

s u b s t a n t i v e  p r o v i s i o n s  r e c e i v e d  t o o  l i t t l e  d i s c u s s i o n  a n d  

d e f e r r e d  i s s u e s  o f  m a j o r  s t a t e w i d e  i m p o r t a n c e  t o  t h e  r e g u l a t i o n  

p r o c e s s .  SB 544 a d d r e s s e s  m a n y  of t h o s e  i s s u e s  d i r e c t l y .

T h e  d e p a r t m e n t  s u p p o r t s  t h e  p r o v i s i o n  t o  i n c l u d e  all l a n d s

(state, f e d e r a l  a n d  p r i v a t e )  in c o n j u n c t i o n  w i t h  t h e  a u t h o r i t y  t o

e n t e r  i n t o  c o o p e r a t i v e  m a n a g e m e n t  a g r e e m e n t s  w i t h  s t a t e  a g e n c i e s ,  

f e d e r a l  -agencies o r  p r i v a t e  l a n d  o w n e r s  t o  i m p l e m e n t  t h i s  act. 
T h i s  s h o u l d  p r e v e n t  d u p l i c a t i o n  o f  p e r m i t t i n g  a c t i v i t i e s .  W e  

f u r t h e r  s u p p o r t  t h e  i n c l u s i o n  b o t h  o f  l o c a t a b l e  m i n e r a l s  a n d  s a n d  

a n d  g r a v e l  o p e r a t i o n s .

T h e  d e p a  nent is s u p p o r t i v e  of t h e  c o n c e p t  o f  a s t a t u t o r y  
s t a n d a r d  o r  r e c l a m a t i o n  in s t a t u t e s .  H o w e v e r ,  we h a v e  n o t  yet 

h a d  t h e  o p p o r t u n i t y  to  d i s c u s s  t h e  s p e c i f i c  l a n g u a g e  of 

A S  2 7 . 1 9 . 0 2 0  t o  d e t e r m i n e  if  it m e e t s  t h e  n e e d s  o f  all t h e  

a g e n c i e s .  L i k e w i s e ,  we b e l i e v e  t h e  i d e a  of  a n  " e x c e p t i o n  for 
s m a l l  o p e r a t o r s "  is good.

T h e  d e p a r t m e n t ' s  m a j o r  c o n c e r n  w i t h  SB  544 is t h e  l i m i t a t i o n  on 

t h e  b o n d .  The l a n g u a g e  in S B  544 p a r a l l e l s  t h a t  a d o p t e d  last 

y e a r  (see A S  2 7 . 1 9 . 0 5 0 ) ,  w i t h  t h e  m a j o r  d i f f e r e n c e  t h a t  S B  544 

c a p s  t h e  m a x i m u m  b o n d  at $ 7 5 0  p e r  a cre. W e  b e l i e v e  t h i s  is

10J9LH



S e n a t o r  B e t t y e  F a h r e n k a m p  -2- A p r i l  9, 1990

p o t e n t i a l l y  t o o  l o w  to r e f l e c t  f u l l y  t h e  a c t u a l  r e c l a m a t i o n  c o s t s  

s h o u l d  t h e  s t a t e  be f o r c e d  t o  c o n d u c t  r e c l a m a t i o n  u p o n  a m i n e r ' s  

d e f a u l t .

W e  l o o k  f o r w a r d  t o  w o r k i n g  w i t h  y o u  on t h i s  issue.

S i n c e r e l y ,

L e n n i e  G o r s u c h  

C o m m i s s i o n e r

E n c l o s u r e

cc: C o m m i s s i o n e r  D o n  C o l l i n s w o r t h

D e p a r t m e n t  of F i s h  a n d  G a m e  

C o m m i s s i o n e r  M a r k  H i c k e y

D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  

D e n b y  Lloyd, S p e c i a l  S t a f f  A s s i s t a n t  
O f f i c e  o f  t h e  G o v e r n o r  

B o b  Evans, L e g i s l a t i v e  L i a i s o n  
O f f i c e  o f  t h e  G o v e r n o r
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DEPAHTM ENT ‘45 F N A IU R A !, RESOURCES 400 WILLOUGHBY AVE.
JUNEAU, ALASKA 99801-1796 
PHONE: (907) 465-2400

OFFICE OF THE  C O M M IS S IO N E R

A p r i l  9, 1990

T h e  H o n o r a b l e  B e t t y e  F a h r e n k a m p  

A l a s k a  S t a t e  S e n a t o r  

P.O. B o x  V  

J u n e a u ,  A K  99811

D e a r  S e n a t o r  F a h r e n k a m p :

W e  a r e  p l e a s e d  to o f f e r  o u r  c o m m e n t s  o n  SB  544, "An A c t  r e l a t i n g  
t o  r e c l a m a t i o n  of l a n d  a n d  w a t e r  w i t h i n  t h e  st a t e ;  a n d  p r o v i d i n g  

f o r  an  e f f e c t i v e  d a t e . "

T h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  is s u p p o r t i v e  of  t h e  S e n a t e  
R e s o u r c e  C o m m i t t e e ' s  i n t e n t i o n  t o  a d d r e s s  t h e  i m p o r t a n t  i s s u e  of 

m i n e  r e c l a m a t i o n .  A l t h o u g h  r e c l a m a t i o n  l a n g u a g e  was a d o p t e d  last
s e s s i o n  as p a r t  of  t h e  6(i) b i l l  (AS 2 7 . 0 5 . 2 5 0 ) ,  m a n y  of  t h e

s u b s t a n t i v e  p r o v i s i o n s  r e c e i v e d  t o o  l i t t l e  d i s c u s s i o n  a n d  
d e f e r r e d  i s s u e s  o f  m a j o r  s t a t e w i d e  i m p o r t a n c e  t o  t h e  r e g u l a t i o n  

p r o c e s s .  S B  544 a d d r e s s e s  m a n y  of t h o s e  i s s u e s  d i r e c t l y .

T h e  d e p a r t m e n t  s u p p o r t s  t h e  p r o v i s i o n  t o  i n c l u d e  all l a n d s

(state, f e d e r a l  a n d  p r i v a t e )  in c o n j u n c t i o n  w i t h  t h e  a u t h o r i t y  to

e n t e r  i n t o  c o o p e r a t i v e  m a n a g e m e n t  a g r e e m e n t s  w i t h  s t a t e  a g e n c i e s ,  
f e d e r a l  -agencies or p r i v a t e  l a n d  o w n e r s  t o  i m p l e m e n t  t h i s  act. 

T h i s  s h o u l d  p r e v e n t  d u p l i c a t i o n  of p e r m i t t i n g  a c t i v i t i e s .  We 
f u r t h e r  s u p p o r t  t h e  i n c l u s i o n  b o t h  of  l o c a t a b l e  m i n e r a l s  a n d  s a n d  

a n d  g r a v e l  o p e r a t i o n s .

T h e  d e p a r t m e n t  is s u p p o r t i v e  of  t h e  c o n c e p t  of a s t a t u t o r y  
s t a n d a r d  f o r  r e c l a m a t i o n  in s t a t u t e s .  H o w e v e r ,  w e  h a v e  n o t  yet 

h a d  t h e  o p p o r t u n i t y  t o  d i s c u s s  the s p e c i f i c  l a n g u a g e  of 

A S  2 7 . 1 9 . 0 2 0  to  d e t e r m i n e  if it m e e t s  t h e  n e e d s  o f  all t h e  

a g e n c i e s .  L i k e w i s e ,  we b e l i e v e  t h e  i d e a  of an " e x c e p t i o n  for 
s m a l l  o p e r a t o r s "  is good.

T h e  d e p a r t m e n t ' s  m a j o r  c o n c e r n  w i t h  SB 544 is t h e  l i m i t a t i o n  on 

t h e  b o n d .  T h e  l a n g u a g e  in SB 544 p a r a l l e l s  th a t  a d o p t e d  last 

y e a r  (see AS 2 7 . 1 9 . 0 5 0 ) ,  w i t h  t h e  m a j o r  d i f f e r e n c e  t h a t  SB 544 

c a p s  the m a x i m u m  b o n d  at $750 p e r . a c r e .  W e  b e l i e v e  t h i s  is

10-J9LH



S e n a t o r  B e t t y e  F a h r e n k a m p - 2 - A p r i l  9, 1990

p o t e n t i a l l y  t o o  l o w  to r e f l e c t  f u l l y  t h e  a c t u a l  r e c l a m a t i o n  c o s t s  

s h o u l d  t h e  s t a t e  b e  f o r c e d  to c o n d u c t  r e c l a m a t i o n  u p o n  a m i n e r ' s  

d e f a u l t .

W e  l o o k  f o r w a r d  t o  w o r k i n g  w i t h  y o u  on t h i s  issue.

L e n n i e  G o r s u c h  

C o m m i s s i o n e r

E n c l o s u r e

cc: C o m m i s s i o n e r  D o n  C o l l i n s w o r t h

D e p a r t m e n t  of F i s h  a n d  G a m e  

C o m m i s s i o n e r  M a r k  H i c k e y

D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  

D e n b y  Lloyd, S p e c i a l  S t a f f  A s s i s t a n t  
O f f i c e  of  t h e  G o v e r n o r  

B o b  Evans, L e g i s l a t i v e  L i a i s o n  
O f f i c e  o f  t h e  G o v e r n o r



ST A TE OF ALASKA 
.1990 L E G IS L A T IV E  SESSION

DILL VERSION: SB 544 

PUBLISH D A T E :  _________

R E Q U E S T :
FISCAL NOTE

Revision D ate: 5 / 6 / 9 0
Title : Land and 'Water Reclamation

•

Sponsor: Senate Resources Committee

Requestor: Senate Resources Committee

Agency Affected: Natural Resources 
E R U : Minerals Management

C om ponents :.

E X P E N D IT U R E S /R E V E N U E S : (Thousands o f Dollars)

O P E R A T I N G F Y  91 F Y  92 F Y  93 F Y  94 FY 95 F Y  96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
L\ND &  STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

•

T O T A L  O P E R A T I N G -0- -0- -0- -0- -0- -0-

CAPITAL . ■ •
REVENUE •

F U N D IN G : (Thousands o f  Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL -u- -U- -u- -u- -u- -0-

P O S I T I O N S :

FULL-TLWE
PART-TIME
TEMPORARY

A N A L Y S IS  : (Attach a separate page if necessary)

Prepared b y : — C ar o l .W i lson------------------------------------------------------------------ Phone : 465-34QQ

D ivision :• rom m i n n n r 1 s  o f f t r r - __________________________________ Date : 5 / 6 / 9 0 --------

A pproved by C o m m iss io n er: D a te :Agency: . M a h i n i  SasQ urcas LL
D istribution (by p re p a re r) :

Legislative F r a n c e  
L egislative S ponsor 
Requestor
Office o f  M anagem ent and Budget 1
Impacted Agcncy(ics) p a g e ---------- o f



STATE OF ALASKA BELL v e r s i o n  P  SB 5 4 4  C f& s ')
1990 LEGISLATIVE SESSION PUBLISH  D A T E : ________________________

FISCAL NOTE
R E Q U E S T : _________________________________________________________________ __________Revision Date. —5/6/90______________________________  Agency Affected: N a tu r a l R esources
Title : Land and Mater Reclamation________ BRU  : Minerals Management

S p o n so r: Senate Resources Committee C o m p o n en ts :.
R equestor: Senate Resources ____________

E X P E f 'D IT U R E S /R E V E N U E S : (Thousands of D ollars)

O P E R A T I N G F Y  91 FY 92 F Y  93 FY 94 FY 95 F Y  96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

•

T O T A L  O P E R A T I N G -0- -0- -0- -0- -0- -0-

C A PITA L

RE V ENU E •

F U N D IN G : (Thousands o f  Dollars)

GENERAL FUND •

FEDERAL FUNDS
OTHER
TOTAL -u- -u- -u- -0- -u- -0-

P O S I T I O N S :

FULLTIME
PART-TIME
TEMPORARY

A N A L Y S IS  : (Attach a  separate page if necessary)

Prepared by: — Carol -MAI con---------

Division :•  f ’n m n i s s i n n n r 1 ': f l f f i  rn
P h o n e : __ : r, r, -
Date : E /r

Approved by C om m issioner 
A gency : iL a t im a J  R e s o u r c e s

D a te :

Distribution (by p rep a re r) :  
Legislative F inance 
Legislative Sponsor 
Requestor

C h a n g e s  i n  >

h a v e  n o  f i s c a l  impact. This * 

fi s c a l  n o t e  is appropriate.

--->----  P r o j e c t i o n s  o f  n o  f i s c a l  impact
Officc o f  M anagem ent and Budget w o u l d  c o n t i n u e  t h r o u p h  IQQfi
Impacted Agcncy(ics) ^ page of



S T A T E  O F  A L A S K A  BILL VERSION: — C S 5 B  544______
1 9 9 0  L E G IS L A T IV E  S E S S IO N  PUBLISH DATE : ___________________

R E Q U E S T :
FISCAL NOTE

Revision Data: 4/10/90____________
Title : An Act _relatainn t~n the?.

r e c l a m a t i o n  o F  l a n d  a n d  wat-r>r 

Sponsor: R e s o u r c e s  Conm't-t-ee 
Recjuastor:_____________________ ___________

Agency Affected :D _ o p t .  of F i s h  a n d  n ,-,n n  
BRU :. H a  hi fat- ,____

Components • H a b i t a t ________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND 4 STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 ...........SL 0____ 0 <2 - .-., Q ____

CAPITAL • r

f  R E V E N U E

FUNDING: (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL 1 (J 0 _______Q_______ J )____ n q

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

0 0 0 0 . 0 n
0 0 ... Ji_ n n n
0 0 p _ Q ____ ____G__ n

ANALYSIS : (Afiach a separate page H necessary) T h e  d e p a r t m e n t  d o e s  n o t  a n t i c i p a t e  
a f i s c a l  i m p a c t  f r o m  t h i s  b i l l ,  b e c a u s e  i t  w o u l d  a l l o w  s t a f f  t o  
m o r e  e f f e c t i v e l y  f o c u s  t h e  a t t e n t i o n  t h e y  a r e  a l r e a d y  d i r e c t i n g  
t o  m i n i n g  o p e r a t i o n s .  T h e  d e p a r t m e n t  w o u l d ,  h o w e v e r ,  l i k e  t o  
r e a s s e s s  t h e  s i t u a t i o n  a t  t h e  e n d  o f  t h e  f i r s t  y e a r  f o l l o w i n g  
p a s s a g e  of  t h e  b i l l  t o  d e t e r m i n e  i f  a d d i t i o n a l  f u n d i n g  is n e e d e d

Protare&ly Ff a n k  Rue, D i r e c t o r   ■ 4 6 5 - 1 1 0 5 _____

Division: A, Z2 /I Dae: 4 / 1 1 / 9 0   ___ ____

Approved by Commissioner -  • g atQ . JtllL B A
Agency : P e n n r t m e n t ^ n f  F i s h 7 n n d  nnmo. / ? — ------  ,

DlstrfcutJon (by preparer): \J
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) page



* 5  / y 7 B  L I L I '  l  - J p

§ ^- +- L u o .  " f "

T A L K I N G  P O I N T S  F O R  F L O O R  S E S S I O N -

I I N T R O D U C E D  S B  544 P R I M A R I L Y  B E C A U S E  I T  P R O V I D E S  A  R E A S O N A B L E  
S T A N D A R D  F O R  R E C L A M A T I O N  O F  L A N D  A N D  W A T E R  A N D  I T  E S T A B L I S H E S  A  
R E A S O N A B L E  B O N D I N G  R E Q U I R E M E N T  O N L Y  I N  T H E  E V E N T  T H A T  A  M I N I N G  
O P E R A T I O N  F A I L S  T O  F O L L O W  A N  A P P R O V E D  R E C L A M A T I O N  PLAN.

T H E  S E N A T E  R E S O U R C E S  CS  C H A N G E S  T H E  T I T L E  T O  H E L P  E N S U R E  T H A T  
I M P O R T A N T  P R O V I S I O N S  O F  T H E  B I L L  R E M A I N  I N T A C T .

IT  A L S O  A D D S  W I L D L I F E  H A B I T A T  T O  T H E  A L L O W A B L E  U S E S  T O  W H I C H  T H E  
L A N D  M A Y  BE  U T I L I Z E D  A F T E R  T H E  M I N I N G  O P E R A T I O N  O C C U R S .

W I T H O U T  T H I S  BILL, T H E  D I V I S I O N  O F  M I N I N G  H A S  N O  G U I D E L I N E  T O  
F O L L O W  W H E N  W R I T I N G  R E G U L A T I O N S  T H A T  W I L L  A F F E C T  T H E  M I N I N G  
I N D U S T R Y .

A L S O ,  W E  C A N  E X P E C T  M I N I N G  W A S T E  T O  B E  A D D R E S S E D  I N  F E D E R A L  L A W  
W I T H I N  T H E  N E X T  C O U P L E  O F  Y E A R S .  I T  IS I M P O R T A N T  T H A T  W E  H A V E  O U R  
P L A N  IN PL A C E .

F O R  T H O S E  R E A S O N S ,  I T  IS I M P O R T A N T  W E  P A S S  T H I S  L E G I S L A T I O N .  I T  IS 
A  S T A R T I N G  P O I N T  T O  S E T  I N  P L A C E  A  P L A N  W H I C H  C A N  BE  F I N E  T U N E D  
T H E  N E X T  L E G I S L A T I V E  S E S S I O N .  W E  S I M P L Y  DO  N O T  H A V E  T I M E  T O  
D E V E L O P  T H E  L E G I S L A T I O N  T O  A D D R E S S  E V E R Y  C O N C E R N  A N Y O N E  M A Y  H A VE.

I U R G E  Y O U R  S U P P O R T  F O R  T H I S  BILL.



B R I E F  H I S T O R Y  OF  RCRA AND MI NE  WASTE REGULATORY DEVELOPMENT E F F O R T

RCRA H i s t o r y

1 9 7 6  R e s o u r c e  C o n s e r v a t i o n  and  Re c o v e r y  Act  (RCRA)  was 
e n a c t e d .  C o n g r e s s  made a d i s t i n c t i o n  between s o l i d  
wa s t es ,  e . g .  H i g h  v o l u m e ,  l ow ha z a r d  as i n  m u n i c i p a l  
wastes (RCRA S u b t i t l e  D)  and h a z a r d o u s  wastes (RCRA 
S u b t i t l e  C ) .

1 9 80  C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e  and L i a b i l i t y
A c t  ( C E R C L A )  and " S u p e r f u n d "  i s  e n a c t e d ,  wh i c h  
u l t i m a t e l y  has a f f e c t e d  s e v e r a l  o l d  m i n i n g  
f a c i l i t i e s .

1 980  S o l i d  waste d i s p o s a l  a c t  p a s s e s  c o n g r e s s  wi t h  t h e
"B e v i l l  Amendment" wh i c h  s p e c i f i c a l l y  e x c l u d e s  
m i n i n g  wastes from r e g u l a t i o n  u n d e r  RCRA S u b t i t l e  C 
u n t i l  f u r t h e r  s t u d i e s  by E PA.

1 9 85  EPA p r o v i d e s  c o n g r e s s  w i t h  t h e  r e p o r t  r e q u e s t e d  i n  
1 9 80  ( R e p o r t  t o  C o n g r e s s  #1, D e c .  1 9 8 5 ) .  Re p o r t  
d e s c r i b e s  t h e  h e a l t h  and e n v i r o n m e n t a l  e f f e c t s  from a 
g r o u p  o f  m i n i n g  s e g me n t s ,  f o c u s i n g  on t h e  l a r g e s t  
waste g e n e r a t o r s .

1 9 8 6  EPA p u b l i s h e s  a r e g u l a t o r y  d e t e r m i n a t i o n  t h a t  t h e
f o l l o w i n g  mi n e r s  s h o u l d  be r e g u l a t e d  as s o l i d  wastes
u n d e r  S u b t i t l e  D o f  RCRA:  b ase  and p r e c i o u s  m e t a l s ,  
p h o s p h a t e s ,  o i l  s h a l e ,  a s b e s t o s  and o v e r b u r d e n  from 
u r a n i u m .

1 9 8 8  Western G o v e r n o r s '  A s s o c i a t i o n  forms t h e  Mi n e  Waste
T a s k  F o r c e  t o  p r o v i d e  g u i d a n c e  t o  EPA on a s u i t a b l e  
m i n e  waste management  framework and p ro gr a m.

1 9 8 8  EPA d i s t r i b u t e s  " D r a f t  Strawman",  an i n f o r m a l  package
o f  m i n i n g  waste r e g u l a t o r y  c o n c e p t s .  T h e s e  were 
r e l e a s e d  t o  g e n e r a t e  p u b l i c  d i s c u s s i o n  and i n p u t  to 
EPA i n  r e g u l a t o r y  d e v e l o p m e n t .

1 9 8 9  WGA Mi n e  Waste T a s k  F o r c e  r e l e a s e d  f o r  p u b l i c  
r e s p o n s e  Recommended Ch a n g e s  t o  t h e  EPA Strawman 
(March 2 1 ,  1 9 8 9 ) .



Projections

1 9 9 0 - 9 1

1 9 9 0 - 9 1

1990 EPA p l a n s  t o  r e l e a s e  a "Strawman #2" e a r l y  1990  and 
w i l l  v e r y  l i k e l y  h o l d  p u b l i c  d i s c u s s i o n s  s h o r t l y  
a f t e r  t h i s  r e l e a s e .

C o n g r e s s  i s  e x p e c t e d  t o  take up RCRA R e a u t h o r i z a t i o n  
and p a s s  an amended a c t  w i t h  c h a n g e s  s p e c i f i c a l l y  
d e a l i n g  wi t h  m i n e  wast e .

Based upo n  RCRA R e a u t h o r i z a t i o n  and  t h e  o n g o i n g  
r e g u l a t o r y  d e v e l o p m e n t ,  EPA p r o j e c t s  i t  w i l l  p u b l i s h  
N o t i c e  o f  P r o p o s e d  R u l e m a k i n g  f o r  Mi n e  Wastes l a t e  i n  
t h e  y e a r .
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SUM M ARY OF MAJOR MINE WASTE 
REGULATORY ISSUES: 

A  COM PARATIVE ANALYSIS 

R evised, D ecem ber 18, 1989

INTRODUCTION

During the summer o f  1989, members o f  the Western Governors’ Association’s (WGA) 
Mine Waste Task Force met with representatives o f their state’s environmental 
community and industry associations to elicit comments on the Task Force’s proposed 
changes to EPA’s spring 1988 "Strawman" regulations for non-coal mining wastes.

As a result o f these meetings and written comments which were also provided, a 
number o f major mine waste regulatory issues and perspectives were identified. In 
late October 1989, the tw enty-one state Mine Waste Task Force reconvened to discuss 
the comments they had recieved, and to reevaluate their recommendations to EPA.

This revised document updates an earlier draft dated October 16, 1989. Revisions to 
the earlier draft are noted in UPPERCASE. The revisions were made at the WGA 
Mine Waste Task Force meeting on October 23, 1989 after consideration o f the 
comments provided by interested parties.
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ISSUE: How should State Issued Permits or Approvals be structured? REFERENCE: 40 CFR XXX, Section C and D.

ANALYSIS OF COMMENTS ON THE WGA STRAWMAN REVISIONS

EPA W G A TAS K  FORCE STATES (*) M IN IN G  INDUSTRY ENVIRONM ENTAL GROUPS

C om prehensive m ulti-m edia perm it; (1)

R eferencing  to  o th e r ex iting  perm its is 
accep tab le; (1)

N o comprv ensive p e rm it req u ired  except 
a t  s ta te ’s op tion ; (2)

M ultip le  p erm its  o r  approvals can  
co n s titu te  a "perm it";(2)

No com prehensive  perm its;

In co rp o ra tio n  o f m ultip le  p e rm its  by 
reference n o t  necessary;

M aster o r  conso lidated  perm it;

O th er perm its  in co rpo ra ted  "by reference" 
is accep tab le ; S ta te  w id e  general perm its 
o r  reference to  contro l regu la tions are 
n o t accep tab le;

W aste u n it  m an ag em en t perm its ra th e r  
th an  facility  perm its. (1 )(27)

W aste  u n it  o r facility  p erm its  a re  bo th  
accep tab le , a t  th e  op tion  o f  s ta te s . (2)

P re fe r facility  w ide perm it, n o t  w aste  un it 
p erm it;

W ant w aste  u n it specific perm its.

PERMITS SHOULD BE FEDERALLY 
ENFORCEABLE THROUGH STATE PLAN 
CODIFICATION BY EPA. (34)

W a n t life o f  opera tion  p e rm it w ith  
period ic  review .

P erm its m u st b e  federa lly  enforceable.
(4) (17) (19)

Note: * The "WGA Task Force S tates" rep re se n ted  in  th is  co lum n  inc lude  tw enty-one s ta te s  o f  th e  M ine W aste  Task F orce, m an y  of th e m  W este rn  G overnors’ A ssociation m em ber 
sta te s  p lus several add itiona l s ta te s  w ith  s ig n ifican t m in in g  activ ity .
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ANALYSIS OF COMMENTS ON THE WGA STRAWMAN REVISIONS

ISSUE: How should a State Plan be Approved?

EPA W G A TA S K  FORCE STATES

REFERENCE: 40 CFR Part XXX, Sections B,C,D,E,F & J

M IN IN G  INDUSTRY ENVIRONM ENTAL GROUPS

R equires lead  agency  (1) b u t co n cep t 
u n d e r  rev iew  (27).

No lead  agency  required ; lead  co n tac t for 
EPA oversigh t an d  in tra s ta te  coo rd ina tion  
(2).

Som e p re fe r  lead  agency b u t  o th e rs  Fmd 
lead  co n ta c t accep tab le (9 ); som e w a n t a 
sing le  c o n ta c t p o in t w h ich  m u s t be a 
s ta te  ag en cy  (21)

Lead agency  is necessary, don’t  w a n t a 
co o rd in a tio n  en tity  o r lead co n tac t (4)
(17 ).

STATE SELF-CERTIFICATION PROCESS 
PROPOSED W ITH STATE PLAN 
DEVELOPED IN COOPERATIVE MODE 
W ITH EPA. (34)

S u p p o rt co n c ep t o f  sta te  s e lf  certifica tion  
(20).

P rog ram  approval crite ria  inc lude 
in te rd ep artm en ta l coo rd ina tion , jo in t  
dec ision  m aking, conflict re so lu tio n  and  
p u b lic  partic ipa tion  elem en ts (27).

S ta te  P lans m ust be resubm itted  every  5 
years fo r review  (1) b u t review  cycle is 
u n d e r  rev iew  (27).

Im plied  full p lan; n o  m en tion  o f p artia lly  
ap p ro v ed  sta te  plan.

REQUIRE FULL ARRAY OF PROGRAM, 
RESOURCES, AND LEGAL CRITERIA TO 
HAVE A CERTIFIABLE STATE PLAN; 
STATE FLEXIBILITY EMPHASIZED (34).

No period ic s ta te  p lan  rev isions un less 
m ade n ecessary  by changes in  federal o r 
s ta te  law s, ru les  o r p rogram s. (2)

STATES MUST DEVELOP FULL PLAN TO 
CERTIFY; ONLY PARTIAL PLAN 
SITUATIONS WOULD BE A RESULT OF 
EPA REVOCATION OF PART OF A STATE 
PLAN. (34)

O nly  P a r t XXY, S u b p art D (Perfo rm ance 
S tan d a rd s)  shou ld  be re le v an t to  s ta te  
p la n  app roval (15). P lan app roval c rite ria  
n eed  to  a llow  flexibility a n d  diversity  
from  s ta te  to  sta te .

S p lit o p in io n  on  w h e th e r  a  p a rtia l s ta te  
p la n  sh o u ld  be allow ed (5) (8).

S ta te s  m u s t dem o n stra te  financial an d  
s ta ff  resou rces to  im plem ent S ta te  P lan  
a n d  sh o w  sufficien t s ta tu to ry /reg u la to ry  
a u th o ritie s  (4) (19). S tates req u ired  to  
e s tab lish  p e rm it fees to  cover p e rm it 
rev iew  and com pliance inspection  costs
(19).

T rien n ia l s ta te  p rog ram  review  w an te d
U 7 ) .
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ISSUE: What should be the nature and degree of EPA Oversight? REFERENCE: 40 CFR XXX, Section G

ANALYSIS OF COMMENTS ON THE WGA STRAWMAN REVISIONS

EPA

Individual p e rm it review  a n d  veto  (1). 
C onsideration  b e in g  given fo r EPA review  
o f "m ajor perm its  w ith  EPA perm its  and  
en fo rcem en t in  som e lim ited  cases (27).

A nnual p rog ram  a u d it (m in im um  
frequency) in c lu d in g  ind iv idual perm it 
a u d i ts .( l)  M oving tow ard  no-<-designated 
periodic p ro g ram  a u d it frequency  (27).

W GA TASK FORCE STATES

EPA program  o v ersig h t based  u p o n  s ta te  
im plem enting  P a rt XXY sta n d a rd s  w ith  
m ine w aste  facility  s ite  review s for 
p rogram  evalua tion , n o t  for site  
enforcem ent; n o  p e rm it by  p e rm it review  
by EPA o r EPA veto. (2 ) (34)

EPA PROGRAM AUDITS TO BE 
TRIENNIAL UNLESS STATE PLAN CALLS 
FOR A DIFFERENT FREQUENCY (34 ).

M INING  INDUSTRY

No site specific review  except as p a r t of 
periodic p ro g ram  audit; (5)

EPA aud its  no  m ore frequen t th a n  an n u a l 
(21).

ENVIRONM ENTAL GROUPS

Individual p e rm it an d  program - w ide EPA 
review , oversigh t an d  veto (4 )(18 ).

T rienn ia l p ro g ram  a u d it (m in im um ) (19).

EPA MUST INTEGRATE AUDITS UNDER 
THIS PROGRAM W ITH  OTHER EXISTING 
PROGRAM AUDITS (E.G. NPDES). (34)

EPA WILL FUND THE STATES FOR 
COSTS RELATED TO EPA PROGRAM 
AUDITS. (34)

L inkage of deg ree  o f  federal oversight to  
federal fu n d in g  is u n accep tab le  (19).

L im it federa l ro le to  program  rev iew  (n o t C itizen o p tio n  to  tr ig g e r a n  EPA a u d it is
perm its) w ith  techn ical an d  fiscal su p p o rt req u ested  (2 6 ) . W a n t N ational A pplican t
(20). V io la tor S ystem  (4 ).
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ISSUE: How should a Federal Program for mine waste be Implemented? REFERENCE: 40 CFR XXX

ANALYSIS OF COMMENTS ON THE WGA STRAWMAN REVISIONS

EPA W G A TASK FORCE STATES M INING iNDUSTHY

N ot d c sc r ib e d .( l)

[A key issue u n d e r  d iscussion  is EPA 
en fo rcem en t o f  sta te  s tan d ard s; reso lu tio n  
will be im p o rta n t to  EPA program  
defin ition .] (27)

FOR STATES W ITHOUT CERTIFIED 
STATE PLANS UNDER PART XXX OR IN 
THE EVENT OF STATE PLAN 
REVOCATION, A SEPARATE 4 0  CFR 
PART XXZ IS PROPOSED TO DEFINE 
THE EPA STATE-SPECIFIC PROGRAM 
IMPLEMENTATION GUIDELINES (34).

PRINCIPLE ELEMENTS OF AN EPA 
IMPLEMENTED STATE PLAN ARE:
-EACH PLAN IS STATE-SPECIFIC, NOT 

GENERIC
-EPA DEVELOPS PLAN IN COOPERATION 

WITH STATE 
-PLAN UTILIZES TECHNICAL CRITERIA 

OF PART XXV 
-FEDERAL PLAN M UST NOT DUPLICATE 

ELEMENTS OF PLAN THAT ARE 
ALREADY EFFECTIVELY 
IMPLEMENTED BY STATE 

-ENFORCES EXISTING STATE
STANDARDS W HEN ADEQUATE 
OR MORE STRINGENT 

-10 YEAR LIFE RENEWABLE PERMITS 
-PUBLIC NOTICES ON INITIAL PERMIT 

AND SUBSEQUENT MAJOR 
CHANGES, CLOSURE 
CERTIFICATIONS, AND PLAN 
DEVELOPMENT (34)

R espondents sp lit on w h e th e r  p a rtia l o r 
full p rogram s shou ld  be allow ed  by 
s ta tes;

F ederal p rog ram  shou ld  on ly  fill gaps n o t 
a lread y  adequate ly  covered b y  s ta tes . (5)

F ederal p rog ram  shou ld  n o t b e  red u n d a n t 
o f  p rogram s u n d e r  o th e r  s ta tu te s  (e.g. 
CWA, CAA). (5 )(20)

Federal p rog ram  should  n o t b e  th e  de 
facto criteria  fo r  approved s ta te  
p rogram s. (15) (20)

and new 40 CFR XXZ

ENVIRONMENTAL GROUPS

Federal im plem entation  sh o u ld  include 
en fo rcem ent of s ta te  s ta n d ard s  w h en  
s ta te  requirem ents are m ore  s tr in g e n t 
th a n  m in im um  national s ta n d a rd s  o r 
criteria . (4) (17) (19)
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ANALYSIS OF COMMENTS ON THE WGA STRAWMAN REVISIONS

ISSUE: How should the State Plan be Enforced? REFERENCE: 40 CFR XXX and new 40 CFR XYZ

EPA W G A TA S K  FORCE STATES M INING  INDUSTRY ENVIRONMENTAL GROUPS

P rim acy  S tate :

EPA cou ld  enforce ind iv idual perm its  
w ith  30-day  no tice  to  s ta te s  i f  s ta te  did 
n o t ac t.

STATE ENFORCEMENT IS NORMAL 
MODE IN CERTIFIED PLAN STATES(34); 
EPA ENFORCES ONLY IN: (a) CASE OF 
IMMINENT AND SUBSTANTIAL THREAT 
TO HEALTH AND ENVIRONMENT, AND 
(b) W HEN STATE FAILS TO IMPLEMENT 
ITS STATE PLAN. NOTICE REQUIRED TO 
STATE BEFORE FEDERAL 
ENFORCEMENT. (34)

S tate en fo rcem en t in  approved  s ta te s ; no 
federal d u p lica te  en fo rcem en t excep t in  
im m inen t a n d  su b stan tia l th rea t.

All s ta te  standards, p rog ram  com ponents, 
an d  perm its m ust be EPA enforceable, 
adm inistratively  an d  th ro u g h  courts; 
w a n t ab ility  to sue  in  federal courts; 
th ird  p a rty  suits allow ed. (4) (18)

N on-Prim acy S tates: 

N ot described. EPA ISSUES PERMITS (34)

EPA MUST USE EXISTING STATE 
STANDARDS IN PERMITS W HEN THEY 
MEET PART XXY M1NIMUMS.(34)

EPA on ly  enforces elem en ts n o t  p re se n t is 
sta te  p ro g ram s (Fills gaps in  
im p lem en ta tion  an d  enfo rcem ent);

N ot described explicitly. (4 ); EPA m u st 
enforce sta te  s tan d ard s even if s tr ic te r 
th a n  federal standards; (18)

P artia l Approval S ta te : 

N o t described. PARTIAL ENFORCEMENT BY STATE 
WOULD ONLY OCCUR IN EVENT OF A 
PARTIAL REVOCATION OF STATE PLAN 
BY EPA. NORMAL STATE CERTIFIED 
PLAN DOES NOT PROVIDE FOR PARTIAL 
STATE PLANS. (34)

Sam e as  in  non-p rim acy  s ta te . O pposed to  concept o f p a rtia l approval.
(18) (19) (26)
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ANALYSIS OF COMMENTS ON THE WGA STRAWMAN REVISIONS

ISSUE: How should Public Participation be structured? REFERENCE: 40 CFR Part XXX and Part XXY

EPA W G A TASK FORCE STATES M INING INDUSTRY ENVIRONMENTAL GROUPS

No d escrip tio n  o f pub lic  p a rtic ip a tio n  in 
EPA adm in is tered  p ro g ram  (1 );

EPA considering  req u irin g  a h ea rin g  for 
p ro jec ts  w ith  sign ifican t im p ac t o r  h igh  
p u b lic  in te rest. (27)

STATE TO PROVIDE PUBLIC NOTICE 
AND OPPORTUNITY FOR HEARING ON 
INITIAL PERMITS OR PROJECT 
AUTHORIZATIONS, AND FOR 
SUBSTANTIAL MODIFICATIONS TO 
PERMITS (34).

Provide for public  concerns in  corrective 
action  process (2).

STATE TO PROVIDE PUBLIC NOTICE 
AND OPPORTUNITY FOR HEARING ON 
DEVELOPMENT OF AND REVISIONS TO 
STATE PLAN. (34)
STATE TO PROVIDE PUBLIC NOTICE 
PRIOR TO STATE ACCEPTANCE OF 
CERTIFICATION OF CLOSURE FROM 
OPERATOR. (3 4)
EPA TO PROVIDE PUBLIC NOTICE OF A 
STATE’S PLAN CERTIFICATION PRIOR 
TO EPA CODIFICATION OF THE STATE 
PLAN. (34)
EPA AUDITS OF STATE PROGRAMS 
MUST FOCUS ON STATE’S ABILITY TO 
SOLVE PROBLEMS. ONE MEASURE IS 
STATE RESPONSES TO CITIZEN 
COMPLAINTS. (34)

P ub lic  p a rtic ipa tion  generally  ad e q u a te  in 
m o s t s ta te s  now ; no tice  o r h ea rin g s  on 
in itia l perm its accep tab le b u t  n o t o n  
ren ew a l o f perm its if  facilities a re  in  
com pliance ; public  involvm ent w ith  
m a jo r  p e rm it changes b u t no  
h e a r in g s /n o tic e  necessary  o n  m in o r 
p e rm it m odifications. (5)

O p p o rtu n ity  for pub lic  com m ent n eed ed  
in  develop ing  s ta te  p lans o r  am en d in g  
p lan s . (21)

T horough  public  partic ipa tion  on sta te  
p rog ram  approval, standards setting , 
ind iv idual perm its, enforcem enent 
actions; sta tes n ee d  jud ic ia l and  
adm in istra tive  penalties; w an t th ird  
p a rty  consen t o rders provisions; expanded  
pub lic  no tice on  perm its and vio la tions 
a n d  on m odifications; open records.
(4) (17) (19)

Also w a n t pub lic  no tice of sta te  p rogram  
au d its  and o p p o rtu n ity  for public 
com m ent. (19)

W a n t r ig h t to : (a) pe tition  EPA to 
m odify, su spend  o r  revoke sta te  program  
approval o r veto  a s ta te  site specific 
p erm it; an d  (b) cha llenge any sta te  site- 
specific perm it en fo rcem ent action  in 
s ta te  adm in is tra tion  & judicial 
system . (19)

W a n t citizen  op tion  to  petition /ca ll fo r a 
m a n d a to ry  site  in spection  w ith  good 
reason . (26)
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ANALYSIS OF CO M M EN TS ON THE W GA STRAW M AN REVISIONS

ISSUE: What Mineral Segments & Activities should be covered? REFERENCE: 40 CFR XXY, Subpart B

EPA

O nly ex trac tio n  a n d  benefica tion  w astes  
from  1 st R ep o rt to  Congress (RTC) 
m in era ls ; n o t in c lu d in g  active p h a se  o f 
h ea p  an d  d u m p  leach ; n o t in c lu d in g  
p ro cessin g  w astes . (1)

M ake d u m p  & h e a p  leach ing  reg u la te d  
activ ities; p o te n tia lly  include so m e non - 
h az a rd o u s  p rocessing  w astes. (5 ) (27)

W GA T A S K  FORCE STATES

MINE WASTES TO BE REGULATED ARE: 
EXTRACTION, BENEFICIATION AND 
PROCESSING MATERIALS W ITH A 
POTENTIAL T O  CONTAMINATE WATER, 
AIR OR SOILS AND W HICH ARE NOT 
OTHERWISE REGULATED UNDER 
SUBTITLE C. ''C H  MATERIALS 
DERIVED FROM  METALLIC ORES OR 
MINERALS, INCLUDING URANIUM 
MINING (BUT NOT URANIUM 
BENEFICIATION OR PROCESSING), 
PHOSPHATE ROCK AND OIL SHALE 
(34) (2).

MATERIALS GENERATED FROM 
EXPLORATION ACTIVITIES ARE 
EXCLUDED. (34)

THE MINE WASTE DEFINITION 
INCLUDES BOTH OPERATIONAL AND 
CLOSURE PERIODS OF HEAP AND 
DUMP LEACH FACILITIES, AND STORED 
MATERIALS W ITH  A POTENTIAL TO 
POLLUTE, e .g . ORE PILES.(34)

M IN IN G  INDUSTRY

E xtraction  and  benefic ia tion  w astes , from  
m inerals as lis ted  in  the  EPA F irs t RTC 
shou ld  be re g u la te d .(5) (6) (8) (9)
(12) (14) (15) S om e also w a n t p ro cessin g  
w astes inc luded  w h ich  a re  still Bevill 
e x e m p t (9) (5)

All object to  in c lu d in g  active h e a p  an d  
dum p leach  u n til leach ing  is com plete.
(5) (6) (8) (9) (12) (14) (15) (20) O ne 
resp o n d en t accep ts regu la tion  o f  design  
o f new  h ea p  a n d  dum p leach  u n its  b u t 
n o t opera tional reg u la tio n . (9)
Several resp o n d e n ts  ob ject to  reg u la tio n  
o f ore o r  low  g ra d e  ore stockpiles.
(5) (12) (20)
Som e object to  possib le reg u la tio n  o f 
m ine d rainage. (6 )

N otice an d  ev a lu a tio n  necessary  before 
expand ing  scope beyond  1st 
RTC m inerals. (5) (21)

M ine w aste  as backfill shou ld  b e  
excluded. (21)

ENVIRONM ENTAL GROUPS

No com m en t on  specific m inera l 
segm ents. (4)

W an t heap  a n d  du m p  leach w astes  
regu lated . (4) (17) (18)

Suggestion  th a t  exp lo ra tion  w aste  be 
covered. (4)

No com m ents yet on  low  g rad e  ore 
stockpile inc lusion  as  w astes. (4)

Favor inc lud ing  toxic m ine d ra in a g e  as 
w aste . (18) (26)

N ote: F irs t R ep o rt to  Congress (RTC) (Dec. 1985) includes ex tra c tio n  an d  b en e fic ia tio n  m ine w astes from  b ase  an d  p rec ious m etals , p h o sp h a te , asbestos , u ran iu m  (overburden  only) an d  oil 
sha le .
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ANALYSIS OF COMMENTS ON THE WGA STRAWMAN REVISIONS

ISSUE: Which Operational Categories should be regulated?
Active. Inactive. Abandoned ?

REFERENCE: 40 CFR Part XXY, Subparts B, C and others

EPA W G A TASK FORCE STATES M IN IN G  INDUSTRY ENVIRONM ENTAL GROUPS

R egulate only  new  a n d  ex isting  
active w aste  un ites, b u t n o t 
inactive o r ab an d o n ed  u n i ts .( l )

The op tion  of reg u la tio n  o f 
inactive un its  on a n  active site  is 
being  considered. (27 )

R egulate n ew  u n its  an d  ex isting  u n its , in c lu d in g  ONLY 
active o p era tio n a l s ta tu s  (34 ); defin itions o f  active, 
inactive an d  n ew  u n its  a re  p rov ided  (34 );

A B A N D O N E D  A N D  IN A C T IV E  M IN E  W A ST ES 
A R E  N O T  R E G U L A T E D  U N D E R  T H IS  
R E C O M M E N D A T IO N  U N L E S S  T H E  U N IT S  A R E  
R E A C T IV A T E D . H O W E V E R , IN A C T IV E  A N D  
A C T IV E  W A S T E  U N IT S  O N  T H E  S A M E  S IT E  
M A Y  R E Q U IR E  R E G U L A T IO N  A S  O N E  U N IT  IF  
IN D IV ID U A L  W A ST E  U N IT  IM P A C T S  C A N N O T  
BE D IS T IN G U IS H E D . (3 4 )

T H E R E  IS A  N E E D  T O  R E M E D IA T E  S O M E  
N O N -C O A L  A B A N D O N E D  A N D  IN A C T IV E  
M IN E  W A ST ES. H O W E V E R , R C R A , IN  ITS 
C U R R E N T  F O R M , IS N O T  S E E N  A S  T H E  
A P P R O P R IA T E  L E G A L  T O O L . T H E  S T A T E S  
R E C O M M E N D  M O R E  E V A L U A T IO N  O F  
R E G U L A T O R Y  A N D  C O R R E C T IV E  O P T IO N S  
F O R  N O N -C O A L  A B A N D O N E D  A N D  IN A C T IV E  
M IN E  W A S T E  P R O G R A M S . T H E  S T A T E S  
A G R E E  T H A T  R E M IN IN G , M IN E  W A ST E  
R E P R O C E S S IN G , C L O S U R E  A N D  
R E C L A M A T IO N  P R O G R A M S  S H O U L D  B E 
E N C O U R A G E D . A N Y  N E W  P R O G R A M S  
S H O U L D  B E  S T A T E  O P E R A T E D . (34)

N ote: O thers reco m m en d  th a t  th e  regulations sh o u ld  n o t re troac tive ly  re g u la te  w aste  u n its  th a t  w ere  es tab lished  u n d e r  d iffe ren t ru les; hence, do  n o t in c lu d e  inactive o r ab a n d o n ed  w astes
an d  carefu lly  co n sid er h o w  rules are app lied  to  ex isting  u n its . (11)

Several resp o n d e n ts  say  regu la te  
on ly  ex is tin g  active a n d  n ew  
un its , recogn ize  d ifferences in 
perfo rm ance  s ta n d a rd s , crite ria  
an d  c losu re  req u irem en ts  w h e th e r  
new , o r  ex isting  (10) (2 0 ); don 't 
reg u la te  ab a n d o n e d  u n its .
(5) (8) (21)

Som e ac ce p t in c lu d in g  inactive 
u n its  b u t  w a n t flexible closure 
triggers (9 ) o r  c lea rly  d is tin c t 
s ta n d a rd s /c r i te r ia  (9) (14)

N eed to  en c o u rag e  rep rocessing  
a n d  rem in in g ; d o n ’t  t r e a t  old 
m in in g  a re as  as n ew  o r requ ire  
o p era to rs  to  b e a r  en tire  
resp o n sib ility  fo r o ld  a reas  v;h?r» 
rem in ing . (20) (21)

R eg u la te  all un its  a t  activi* sites; reg u la te  
inactive  sites w here  responsib le  p a rty  is 
k n o w n ; n o  s ta te m en t on  ab an d o n ed ;
(4) (1 7 ) (18)

S u g g estio n  offered th a t  exp lo ra tion  w aste  
sh o u ld  also  b e  covered. (4)

All ac tive , inactive an d  ab a n d o n ed  u n its  
a t  a  (active) site  opera ted  by  a  single 
p e rm itte e  sh a ll be sub jec t to  regu la tion . 
All u n its  a t  a n  inactive site  (n o t 
co n n ec ted  to  active site) sh o u ld  be 
re g u la te d  w h e n  o w n e r/o p e ra to r  is 
k n o w n . (19)
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ANALYSIS OF CO M M ENTS O N THE W G A  STRAW M AN REVISIONS 

ISSUE: What should be the General Approach to Performance Standards? REFERENCE: 40 CFR Part XXY, Subpart D

EPA

Use co n cep t o f  Perform ance G oals (1);

Include s ta n d a rd s  fo r g round  w ate r, 
su rface  w a te r  an d  a ir (1);

C onsidering  inc lud ing  a perfo rm ance  
s ta n d a rd  fo r soils an d  p u ttin g  struc tu ra l 
stab ility  req u irem en ts  in d e s ig n /o p e ra tin g  
crite ria  (S u b p a rt E). (27)

W G A T A S K  FORCE STATES

Use p erfo rm an ce  s tan d ard s n o t goals (2 );

Include s ta n d a rd s  for g ro u n d  w ate r, 
su rface  w a te r , a ir, soils, d irec t c o n tac t 
an d  s tru c tu ra l s tab ility .(2 )

Broad flex ib ility  in adop ting  ex is tin g  s ta te  
an d  federa l s ta n d a rd s  w ith  b ac k  up  
p ro ced u res  in  absence o f  ex isting  s ta te  o r 
federal s ta n d a rd s . (2) ESTABLISH A 
CLEAR HIERARCHY FOR SETTING 
STANDARDS W HICH RELIES FIRST ON 
STATE SPECIFIC STANDARDS. USES 
SITE SPECIFIC RISK STANDARDS AS 
LAST CHOICE APPROACH. DEFERS TO  
EXISTING MEDIA SPECIFIC PROGRAM 
(e.g. CLEAN AIR ACT) STANDARDS. (34)

ALLOWS FOR DISTINCTION IN 
COMPLIANCE SCHEDULE BETWEEN 
EXISTING ACTIVE AND NEW MINE 
WASTE UNITS.

M IN IN G  INDUSTRY

S ta n d a rd s  sh o u ld  focus on g ro u n d  w a te r , 
n o t su rface  w a te r  o r  air.

Several o b jec t to  soils standards.

M ore beneficia l u se  basis should  b e  
em p h asized .

O b jec t to  in c lu d in g  standards fo r su rfa ce  
w a te r  a n d  air, dup lica tion  of e x is tin g  
fed e ra l m ed ia  specific laws. (5) (2 0 )

C oncern  th a t  s ta n d a rd  se tting  "checks 8c 
b a la n c e s ’ o f  CAA, CWA, SDWA w ill b e  by  
co m p ro m ised , p articu la rly  in  a ir  
p e rfo rm an ce  s tan d ard s . (5)

S h o u ld  a llo w  flexibility, n o t p resc rib e  
n a tio n a l m in im u m  standards. S h o u ld  
co n s id e r  site-specific conditions a n d  risks 
in  se ttin g  p erfo rm an ce  s tandards. (20 )

S h o u ld  d iffe ren tia te  betw een  "existing" 
a n d  "new" facilities w ith  s ta n d a rd s . (20)

ENVIRONM ENTAL GROUPS

D on’t  w a n t MCL’s since th is  pre-allow s 
deg rad atio n . P refer MCLG’s o r a n o n ­
d eg rad a tio n  policy. Like inclusion o f  
soils an d  s tab ility  standards.

C oncern  th a t  "risk based  assessm ent" 
process w ill j io t  w ork  due to  lack o f  
resou rces a n d  in form ation , process 
p red ic ted  to  becom e snarled  in fate a n d  
tra n sp o rt a rgum en ts . Seem  to prefer 
m ore  specific m in im um  national design  
an d  o p era tin g  criteria . (4) (17)

Use perfo rm ance  s ta n d ard s  in con junction  
w ith  m in im u m  n a tio n a l design 8c 
o p era tin g  criteria . (18)

S tates shall re ta in  au th o rity  to  adop t 
s ta n d ard s  m ore  s tr in g e n t th an  EPA. (1 9 )

"No m ig ra tio n  o f con tam inan ts from  a n y  
m in in g  u n its  th ro u g h o u t the  life o f 
facility  an d  its post-closure period." (19)
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ANALYSIS OF COMMENTS OM THE WGA STRAWMAN REVISIONS

ISSUE: Should Performance Standards be Different for 
Different Operational Categories?

REFERENCE: 40 CFR Part XXY, Subparts D, E and others

EPA

No d is tin c tio n ; EPA on ly  proposes to  
regulate n e w  an d  ex isting  (active) w aste  
units. (1)

No m e n tio n  o f  inactive o r ab andoned  
waste u n its  (n o t in c lu d ed  in  proposed  
regu la tion ). (1)

EPA is co n s id e rin g  d iffe ren t criteria  an d  
tim ing fo r  d iffe ren t classes o f un its . (27 )

WGA T A S K  FORCE STATES

Sam e stan d ard s ap p ly  to  all new  an d  
existing un its , b u t  ex is tin g  un its  have 5 
years to m ee t s ta n d a rd s ; n ew  u n it  m u st 
m eet standards o n  effective date  o f 
regulations. (2 ) INACTIVE AND (34) 
abandoned u n its  w o u ld  n o t be reg tila ted  
under this p ro g ra m  (2) UNLESS UNITS 
ARE REACTIVATED. (34)

CONSIDERATION SHOULD BE GIVEN TO 
REGULATION O F INACTIVE WASTE 
UNITS FOR W H IC H  IMPACTS CANNOT 
BE SEGREGATED FROM ACTIVE WASTE 
UNITS. (34)

ALLOWS FOR DISTINCTION IN 
COMPLIANCE SCHEDULE BETWEEN 
EXISTING ACTIVE AND NEW WASTE 
UNITS. THE CORRECTIVE ACTION 
PROCESS IS A PRIMARY MECHANISM 
TO DEAL W ITH EXISTING ACTIVE UNIT 
COMPLIANCE. CORRECTIVE ACTION 
PROCESS RESULTS IN APPLYING BEST 
PRACTICABLE TECHNOLOGY FOR 
INDIVIDUAL SITES. (2) (34)

M INING INDUSTRY

Definite need to  d is t in g u ish  app licab le  
standards betw een  n e w , ex isting  and  
inactive waste u n its ;  to  ap p ly  "new" 
standards to e x is tin g  u n its  w o u ld  be 
technically and ec o n o m ic a lly  im possib le 
and  sometim es e n v iro n m e n ta lly  un so u n d .

S trong  objection to  in a c tiv e  c losu re  
trigger of 24 m o n th s ;  sh o u ld  be flexible 
o r  m uch longer, p e r h a p s  10 years. (10)

A bandoned u n its  s h o u ld  n o t b e  reg u la ted  
u n d e r RCRA-D.

Cessation of a c tiv ity  sh o u ld  n o t tr ig g e r 
closure; it shou ld  b e  dec is io n  to  a b a n d o n  
by  operator. (21)

ENVIRONM ENTAL GROUPS

N ot com m ented on  e x c e p t th a t inactive 
an d  active units s h o u ld  b o th  be 
regu la ted . (4) (17)

Do n o t w an t re la x a tio n  o f  s tan d ard s fo r 
an y  operational c a te g o ry . (26)
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ISSUE: How should Ground Water Performance Standards be set? REFERENCE: 40CFR Part XXY, Subpart D

EPA

H ierarchy  es tab lish ed  for s tandards:
(a) SDWA MCL’s;
(b) H ea lth  based, r isk  assessm ent 
s ta n d a rd . (1)

o r
(c) B ackground  co n cen tra tio n  if MCL or 
risk based  s ta n d a rd  is exceeded in  
ex isting  g ro u n d w a te r. (1)

W GA TAS K  FORCE STATES

Use s ta te  s ta n d a rd s  system  o r  fall back to  
proposed EPA h ie ra rch y  to  se t s tandards 
if no  s ta te  s ta n d ard s  exist. (2)
Provides fo r  s ta n d ard s  based  on  beneficial 
uses, GW classification  system s o r  o the r 
s ta te  GW q u a lity  p ro tec tion  contro l 
system s. (2)

Use back g ro u n d  co n cen tra tio n  WITH A 
ALLOWABLE STATISTICAL DEVIATION 
(34) as s ta n d a rd  if  STATE STANDARD 
MCL, o r  r isk  b ased  s ta n d a rd  is exceeded 
in  existing  g ro u n d  w ater. (2)

M INING INDUSTRY

Beneficial u se  and  b ackg round  quality  
m u st b e  accom m odated . (5)

R esponden ts object to  u s in g  backg round  
co n cen tra tio n  as s ta n d a rd  w h en  MCL or 
o th e r  s ta n d a rd s  do n o t exist. N eed som e 
flexibility  from  such an  abso lu te  lim it.(5 )

S hould  n o t requ ire  im provem ent ov er 
n a tu ra l o r  am b ien t levels o f 
co n tam in an ts . (21)

ENVIRO NM ENTAL GROUPS

P re fe rred  perfo rm ance  s tan d ard  is "no 
d isch arg e"  to g ro u n d w ate r. O therw ise  
p re fe r  MCLGs fo r  n ew  o r expansion  u n its , 
MCLs fo r  un its  w ith  ex isting  
c o n tam in a tio n . (18) P refer MCLG’s ov er 
MCL’s since  goals do n o t inc lude 
eco n o m ic  an d  tech n ica l factors. (4)

•

D o n ’t  accep t ex is tin g  cond ition  as 
n ec essa rily  sam e as b ackg round  d u e  to  
p ro b le m  o f p a s t co n tam in a tio n  b y  
m in in g . (4) (17)

N a tu ra l b ack g ro u n d  co n cen tra tio n s to  b e  
e s ta b lish e d  a t  a ll m in in g  w aste  u n its  or, 
w h e re  tech n ica lly  o r  p rac tica lly  in feasib le , 
ap p ly  b e s t  p ro fessional ju d g e m en t. (19 )

N ote: A. O thers  advise to  p ro tec t the g ro u n d  w a te r  resou rce  by  beneficial use based  standards a n d  non -d eg rad a tio n  policies. S tates shou ld  be a llow ed  flex ib ility  to  u se  d iffe ren t s ta n d a rd s , 
o th e r  th a n  MCL's w h ich  don’t  necessarily  p ro tec t th e  resou rce  an d  m ay re su lt in d eg rad a tio n . (7)

B. MCL m ean  "m axim um  co n tam in an t level".

C. MCLG m eans "m axim um  c o n tam in an t level goal".
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ISSUE: How should Surface Water and Air Performance Standards be set? REFERENCE: 40 CFR Part XXY, Subpart D

EPA

For surface w ater, defer to  C lean W a te r  
Act based  stan d ard s ("goals" in  EPA 
S traw m an) b u t provide for se ttin g  n e w  
s tan d ard s in absence o f existing  
stan d ard s. (1)

For a ir  s tan d ard s (EPA uses "goals"), 
refers to  Clean Air A ct SIP b u t also  
requ ires exam ination  o f o th e r  em issions, 
inc lud ing  fugitive dust, fo r o th e r  
u n reg u la ted  CAA p o llu tan ts . Uses h e a lth  
based risk  assessm ent m ethods fo r n e w  
s ta n d ard s  (im plies site  by  site  bas is) . (1)

W G A TAS K  FORCE STATES

F or su rface  w a te r  defe r to  C lean W ater 
Act s ta te  su rface  w a te r  q ua lity  stan d ard s, 
NPDES, an d  a re a  w ide m an ag e m en t p lans 
a n d  d o n ’t  du p lica te . (2)

F or a ir  s ta n d a rd s  d e fe r to  C lean Air Act, 
an d  d o n ’t  d u p lic a te  ex isting  s ta n d ard s  b u t 
p rov ide fo r se ttin g  n ew  sta n d a rd s  in 
absence o f CAA sta n d ard s  ON A PERMIT 
SPECIFIC BASIS. (34) Use h ea lth  based 
o r  en v iro n m en ta l r isk  assessm en t 
m ethods fo r an y  n e w  s ta n d ard s  on site 
by s ite  basis. (2) (34)

MINING INDUSTRY

M ost responden ts recom m end  relying 
solely  on existing  federal a n d  sta te  
p rogram s, several sug g est to  dele te  a ir  
a n d  surface w a te r  sections en tirely . M ost 
resp o n d en ts  are very co n cern ed  th a t 
RCRA should  n o t be u sed  to  se t a ir  o r  
w a te r  stan d ard s ou tside  o f th e  norm al 
p rocesses of m ed ia  specific law s (CAA, 
CWA, SDWA). C oncern  is th a t  
es tab lished  scientific, tech n ica l checks 
an d  balances could  be igno red  and  
invalid  stan d ard s could  resu lt. (5) (20)

ENVIRONM ENTAL GROUPS

W an t th e  a ir  and su rface  w ate r m ed ia  
s ta n d a rd s  included. Incorpora tion  o f 
ex isting  CAA, CWA standards by 
referen ce  is OK. D esire ability  to  se t 
s ta n d a rd s  beyond, CWA, CAA (NESHAPS 
o r CAA crite ria  po llu tan ts) if n eed ed  on  
s ite  by  s ite  bas is .(4 )(17 )

M ust estab lish  an d  enforce s ta n d ard s  fo r 
m in e  process w ate rs . (19)

Note: CAA m eans C lean Air Act; CWA m eans Clean W ate r Act; SDWA m eans Safe D rinking  W ate r Act.
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ANALYSIS OF COMMENTS ON THE WGA STRAWMAN REVISIONS

ISSUE: How should Soils Performance Standards be established?

EPA

N ot inc luded  in  o rig in a l s traw m an .

Ind ica tions th a t  i t  m a y  be ad o p ted  as a 
m e d ia  to regu la te . (4 ) (27)

W GA T A S K  FORCE STATES

N ew  section  on  so ils ad d ed  b y  WGA. (2) 
Focus is on  on -site  soil p re se rv a tio n  and 
off-site p reven tion  o f  c o n tam in a tio n . (3)

SPECIFIC PROVISIONS ARE INCLUDED 
TO ALLOW AND REGULATE LAND 
APPLICATION OF MINE WASTES AS A 
SOIL AMENDMENT OR A WASTE 
TREATMENT PROCESS IF ALL 
PERFORMANCE STANDARDS ARE MET. 
(34)

R equ irem en ts p rov ide fo r  soil 
p reserva tion  fo r  c lo su re  p u rp o ses . (3)

NO NATIONAL NUMERIC SOILS 
STANDARDS ARE TO BE SET. ALL 
SUCH STANDARDS WILL BE 
ESTABLISHED BY THE STATE, 
NORMALLY BASED ON SITE SPECIFIC 
EVALUATIONS. (34)

A PROVISION HAS BEEN ADDED TO 
RECOGNIZE AND ADJUST FOR 
NATURALLY OCCURRING ELEVATED 
CONCENTRATIONS OF CONTAMINANTS.
(34)

REFERENCE: 40  CFR Part XXY, Subpart, D and H 

M INING  INDUSTRY ENVIRONM ENTAL GROUPS

Som e resp o n d en ts  agree th a t  soil is a 
su itab le  m ed ia  for perfo rm ance s tan d ard s 
(14) if lim ited  to  the  p o s t closure period
(9).

Som e feel soils standards shou ld  be 
deleted  (10) (15) o r only d ea lt w ith  as 
rec lam ation  m ateria l (16).

Som e express concern  th a t  b io ­
accum ula tion  an d  b io -concen tra tion  
s ta tem en ts  m ay n o t be ach ieveable due to  
n a tu ra l deep  roo ted  p la n ts  w hich  
p redom inate  in  arid  lands. (8) (6) 
R equ irem en ts m ay also conflict w ith  
ex isting  rec lam ation  an d  revegeta tion  
law s in  sta tes.

R egulations m u s t accom odate na tu ra l 
backg round  elevated levels o f  
"contam inants" in  m in ing  areas. (8)

Agree w ith  inc lud ing  soils perform ance 
stan d ard s.(4 )(1 7 )

EPA a n d  sta te  p ro g ram  regu la tions m u st 
estab lish  an d  enforce soil standards for 
bo th  th e  m ine w aste  processing  u n it an d  
the m ine rec lam ation  site. (19) (26)



ANALYSIS OF COM M ENTS ON THE W GA STRAW M AN REVISIONS

ISSUE: How should Design and Operating Criteria be established? REFERENCE: 40 CFR Part XXY,Subpart E 

M IN IN G  INDUSTRYEPA

EPA includes d e ta iled  d es ig n /o p e ra tin g  
criteria  fo r specific types of m ine w aste  
un its  (e.g. im p o u n d m en ts , p iles). (1)

No co m m en t o n  m ix ing  hazardous w aste  
w ith  m ine w aste . (1)

W GA TASK FORCE STATES

M ost of EPA’s deta iled  design  an d  
opera ting  req u irem en ts  fo r specific types 
o f w aste  u n its  a re  rem oved. (2)

Specific design  an d  op era tin g  c rite r ia  for 
heap  an d  du m p  leach  un its  a re  inc luded . 
(2)

T he "location specific" criteria  a re  
re ta in ed  to a llo w  fo r sta te  specific an d  
site  specific app lica tion . (2)

A "RESPONSE TO DESIGN FAILURE 
MECHANISM" HAS BEEN ADDED TO 
SUBPARTS F AND G. (34)

MIXING OF SMALL QUANTITIES OF 
HAZARDOUS WASTES OR OTHER 
HAZARDOUS WASTES W HICH ARE 
GENERATED OFF OF THE MINE WASTE 
FACILITY SITE WITH SUBTITLE D 
REGULATED MINE WASTES IS NOT 
ALLOWED. (34)

G enerally  p re fe r  WGA version  over EPA 
version  (5 ); su g g est sh o rten in g  "specific 
location" c rite ria  to  a  general req u irem en t 
fo r rev iew  o f m a in  WGA lis t o f  factors.
(8)

No tim e lim its  shou ld  b e  se t fo r a tta in in g  
com pliance . (21)

All w e tlan d  e lem en ts shou ld  be deleted  
(defer to  ex isting  p ro g ra m s).(21)

C oncerned  th a t  floodplain  lim its w ould  
e lim ina te  p la c e r  m in ing . (21)

M ost resp o n d e n ts  ob ject to  th e  h azard o u s 
w aste  ad m ix tu re  p roh ib ition ; th e y  argue  
th a t  m ix ing  is a  valid  an d  accep tab le 
d isposal m e th o d .

O ne re sp o n d e n t suggests  to  on ly  p ro h ib it 
m ix ing  o f h az a rd o u s  o r  sm all q u an tity  
g e n e ra to r  w as te s  from  off-site u n re la ted  
sources.

ENVIRONMENTAL GROUPS

Favor EPA o r m ore  detailed  m in im um  
natio n al accep tab le  design 8c  o p era tin g  
stan d ard s (BAT requ irem ents); variances 
allow ed on "perform ance equivalency 
assessm ent" basis; don ’t w an t to a llow  
"controlled release", w an t "containm ent" 
ph ilosophy  in defin ing  m inim um  
accep tab le design . (4) (17)

N eed a "reponse to  design failure" 
m echan ism  (w hich  is seen as d iffe ren t 
from  corrective ac tion  process);
(4) (17) (19) (26)

W an t m ore s tr in g en t, nationally  defined  
siting  ( l o c a t i o n  specific) criteria (find 
WGA version  too  lo o se ).(4 )(1 7 )(1 9 )

No com m ent y e t on  m ixing hazardous 
w astes w ith  m ine w astes. (4) (17)

Agrees w ith  WGA position  on p ro h ib itio n  
o f m ix ing  h azard o u s w aste  w ith  m in in g  
w aste . (26)

i
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ISSUE: How should Monitoring and Verification be structured? REFERENCE: 40 CFR Part XXY, Subpart F
and related areas of Subpart D

EPA W G A TASK FORCE STATES M IN IN G  INDUSTRY ENVIRONM ENTAL GROUPS

O rig inal S traw m an com bined  e lem en ts  of 
co rrective action  w ith  m o n ito rin g  an d  
m e d ia  pro tection  stan d ard s. (1)

P o in t o f  com pliance is de te rm in ed  by 
reg u la to ry  au thority . F or g ro u n d w a te r  
th is  m u s t be in  th e  u p p erm o st aqu ife r 
an d  w ith in  p roperty  b o u n d a ry  o f  facility.
(1)

P o in t o f com pliance to  be estab lished  site 
by  site  by  reg u la to ry  au th o rity  a t  
rep resen ta tiv e  location(s) (2);

F o r g roundw ate r, u se  o f "upperm ost 
aquifer" is e lim ina ted  as sole p o in t o f 
com pliance since all g roundw ate rs  a re  o f  
in te re s t (2);

P roperty  b oundary  is elim inated  in  favor 
o f  "close.. fo p red u c ted  lifetim e 
b oundaries" o f w aste  un it. (2)

N o defin ite  p rovisions are m ade for 
d is tingu is ing  "early w arn ing  m onitoring" 
versus "com pliance m onitoring". (2)

A "RESPONSE TO DESIGN AND 
OPERATING CRITERIA SYSTEM 
FAILURE" MECHANISM HAS BEEN 
ADDED TO DETECT PROBLEMS AND 
RESPOND BEFORE MEDIA 
PERFORMANCE STANDARDS 
VIOLATIONS REQUIRE CORRECTIVE 
ACTION. (34)

P oint o f com pliance to  b e  de term ined  site 
by  site, p ro p o sed  by o p era to r, approved  
by  reg u la to ry  agency  b ased  on  all 
re levan t fac to rs (9);

U pper m o st aq u ife r sh o u ld  be GW p o in t 
o f com pliance, n o t all g ro u n d w a te rs  (8 );

One re sp o n d e n t suggests a n  exem ption  
for "zero d ischarge" facilities from  GW 
m on ito ring  (14)

O ne re sp o n d e n t is co ncerned  w ith  
apply ing  financ ia l g u a ra n tee s  to  
corrective a c tio n  (14).

P o in t o f com pliance a t  u n it  bou n d ary  (o r 
d is tu rb e d  area) o r  as close as reasonab ly  
feasib le . (18)

P o in t o f com pliance: "the m ost likely 
p o in ts  o f  d ischarge a t  th e  edge of th e  
un it."  (19)

P o in t o f  com pliance as close to u n it  as 
possib le ra th e r  th a n  a t  "artificial d is ta n t 
point" w h ich  w ould  allow  for m ix ing  
zone an d  only  d e tec t'v io la tio n  a fte r 
s ig n ifican t po llu tion  h a d  occured. (4)

A "response to  system  failu re  m echanism " 
is n ee d ed  to  deal w ith  problem s w h ich  
m u s t be solved before th e y  resu lt in  n eed  
for co rrec tive  action . (4)
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ISSUE: How should Corrective Action be Implemented?

EPA WGA TA S K  FORCE STATES

REFERENCE: 40 CFR Part XXY, Subpart G

M IN IN G  INDUSTRY ENVIRO NM ENTAL GROUPS

Any exceedance (violation) o f s ta n d a rd  
tr ig g ers  corrective ac tion  study. (1) 
(o rig inally  found  in  S ubpart F)

C orrective Action S tandards (See S u b p a rt 
F) a re  se t a t tim e o f  v iolation an d  can  be 
d iffe ren t from  perform ance s ta n d a rd s  in  
S u b p a r t D. (1)

T he original EPA S traw m an  is com pletely  
revised an d  reo rg an iz ed . (2) (3) (34)

Any perfo rm ance s ta n d a rd  exceedance 
(violation) tr ig g e rs  a  corrective ACTION. 
(2)

Sim ilar CORRECTIVE ACTION 
REGULATIONS fo r  all reg u la ted  m edia. 
(2)

S tandards to  b e  m e t in  co rrective action  
are  sam e as p e rfo rm an ce  s ta n d a rd s  for 
operation  an d  c lo su re . (2)

A NEW SECTION DEALING W ITH 
CORRECTIVE ACTION FOR DESIGN AND 
OPERATING CRITERIA (SYSTEM 
FAILURES) HAS BEEN ADDED. (34)

RECOMMENDED REGULATIONS FOR 
SOILS AND STRUCTURAL STABILITY 
HAVE BEEN ADDED. (3) (34)

T rigger fo r corrective ac tion  sh o u ld  be a 
"s tatistically  significant" v io la tio n  n o t ju s t  
any  v io la tion  o f  any s ta n d ard . (8) (9) (12)

V iolation co nsidera tion  m u s t co n sid er 
background . (21)

R ecom m end de term in a tio n  th a t  
"violation" is real an d  s ig n ifican t before 
perfo rm ing  corrective m easu res  study . (8) 
A cceptance o f  closure by reg u la to ry  
au th o rity  sh o u ld  ren d e r co rrec tive  ac tion  
p rog ram  inapp licab le . (12)

O ne re sp o n d e n t suggests s tu d y  on ly  be 
requ ired  in  "verified significant" 
exceedance w ith  "significant th re a t  to  
h u m a n  h e a lth  & environm ent". (10)

Too m an y  "exit ram ps" provided in WGA 
S traw m an . C oncerned  th a t  WGA 
corrective ac tio n  process is too 
cum bersom e, w ith  too  m any  
o p p o rtu n ities  fo r ex tension  of com pliance . 
(4)

W ant g re a te r  pub lic  p artic ip a tio n  an d  
no tification  o f  im p arted  parties (in  an d  
n ea r  co n tam in a te d  zo n e). (4)

C oncerned  th a t  reg u la to ry  agency 
releases w ith o u t clean  u p  could 
jeopard ize  su b se q u en t CERCLA ac tions.
(4) C lean u p  s ta n d a rd s  m u st n o t be ju s t  
to  MCL’s w h ich  im ply  po llu tion  u p  to  
w orse th a n  backg round , w a n t m ore 
pro tective s ta n d a rd s  to  apply. (4)

T rigger fo r rem ed ia tio n  s tudy  to  be 
"detection  o f  an y  sta tis tica lly  sign ifican t 
levels above es tab lished  n a tu ra l am b ie n t 
b ackg round  levels." R em ediation  
com m ences: (a) w h en  necessary  to  m e e t 
s tan d ard s o r  if  s ta n d a rd s  n o t applicab le ,
(b) w h en  c o n ta m in a n t levels exceed r isk  
level fo r rem ed ia tio n  a t  h azard o u s w aste  
sites. (19)
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ISSUE: How should Closure and Post Closure plans be structured? REFERENCE: 40 CFR Part XXY, Subpart H

EPA

S ep ara te  p lans req u ired  for closure an d  
post closure . (1)

W GA TASK FORCE STATES

C losure and  p o st closure p lans ARE 
COMBINED INTO A SINGLE PLAN, as in 
m a n y  ex isting  s ta te  p rogram s. (2)

2 4  m on ths o f inactiv ity  is th e  tr ig g e r  on 
an y  reg u la ted  w aste  u n it to req u ire  
in itia tio n  of closure . (2)

CLOSURE PLANS MUST BE SUBMITTED 
W ITHIN ONE YEAR AFTER STATE PLAN 
CERTIFICATION FOR EXISTING WASTE 
UNITS OR PRIOR TO CONSTRUCTION 
OF NEW WASTE UNITS. (2) TIME 
EXTENSIONS FOR EXISTING WASTE 
UNITS ARE ALLOWED W ITH GOOD 
CAUSE AND W ITH A DEFINITE 
APPROVED SCHEDULE. (34)

PUBLIC NOTICE BY STATE IS PROVIDED 
PRIOR TO STATE ACCEPTANCE OF 
CERTIFICATION OF CLOSURE BY 
OPERATOR. (34)

M INING  INDUSTRY

S u p p o rt com bined  closure a n d  p o st 
closu re  p lan  concept. (9)

O ppose th e  24  m o n th  in ac tiv ity  trigger 
fo r closure . (8 )(9 )(1 0 )(2 1 )  O ne 
re sp o n d e n t suggests a 10 y e a r  tr ig g e r  is 
m ore  rea listic  in  th e  b o o m -b u st m in ing  
industry . (10)

S uggestion  th a t  a "conceptual" closure 
p lan  is su ffic ien t early  in  m in e  life w ith  
details su b m itted  n e a r  ac tu a l c lo su re  
tim e. (6)

S uggestion  th a t  closure tim e  be 
de te rm in ed  by o p era to r so lo n g  as 
com pliance m o n ito rin g  a n d  en fo rcem en t 
con tinues . (8) (9) (12) (21)

O ppose co n tin u a tio n  o f lia b ility  desp ite  
re lease  o f  su re ty  an d  accep tan ce  o f 
closure. (8) (14)

ENVIRONM ENTAL GROUPS

N oth ing  in RCRA p ro g ram  shou ld  be 
construed  to  affect liab ilitie s  u n d er 
CERCLA. (19)

Closure an d  post c lo su re  p la n s  shou ld  be 
a com ponen t of in itia l p ro g ra m  perm it 
app lica tion  for a  site. As th e  opera ting  
p lan  is am ended , an d  c lo su re  p lan  shou ld  
be updated . Provide fo r 4 8  to  60 m on th  
inactiv ity  on any  w aste  u n i t  to  trigger 
closure in itia tion . (26)

S uggest c losure  tr ig g e r b e  "recom m ended" 
versus requ ired . N eed u p  to  10 yrs 
c losu re  tim elines. (21)

N otes: A. O ther reg u la to ry  agency  com m enters n o te  th a t  closure com pletion  app rova l by  reg u la to ry  au th o rity  shou ld  n o t in d ic a te  an y  tran sfe r  o f  responsib ility  for en v iro n m en ta l p ro tec tion  
fo r o w n er\o p e ra to r  to  reg u la to ry  au th o rity . (7)
B. Closure dead lines a re  considered  u n rea lis tic  due to th e  w ide flu c tu a tio n  o f  m ineral p rices an d  n o rm al sw ings o f in a c tiv ity  in  th e  m in in g  industry . (11)
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ISSUE: How should Financial Responsibility requirements be established? REFERENCE: 40 CFR Part XXY, Subpart I

EPA W GA TAS K  FORCE STATES M INING  INDUSTRY ENVIRONM ENTAL GROUPS

R equires financial re sp o n sib ility  coverage 
by o w n e r/o p e ra to r  for c lo su re , post- 
c losure, an d  corrective ac tio n  fo r known 
releases. Applies to  n e w  a n d  existing  
m ine w aste un its . (1)

Does n o t allow  salvage v a lu e  to  be 
c red ited  in closure co s t es tim a te . (1)

WGA T ask  Force to ta lly  rew ro te  th is  
S ubpart. (2)

Includes "credible acc id en t coverage" 
req u irem en t p lus p lan n ed  c losu re and  
know n corrective active su re ty  coverage.
(2) CREDIBLE ACCIDENT FINANCIAL 
ASSURANCE REQUIREMENTS DO NOT 
APPLY TO STATES THAT HAVE 
PROVIDED EQUIVALENT ALTERNATIVE 
FINANCIAL MECHANISMS FOR SUCH 
CORRECTIVE ACTIONS. (34)

Salvage value n o t c red ited  in  financial 
responsib ility  (since m o st m ine salvage is 
associa ted  w ith  p roduction  u n its , n o t 
w aste  u n its ). (2)

ALL FUNDS PROVIDED BY A SURETY 
MUST BE UTILIZED AT WASTE UNIT 
FOR W HICH SURETY WAS 
ESTABLISHED. (34)

A PREVIOUSLY RECOMMENDED 
FEDERAL MINE WASTE REMEDIAL 
ACTION FUND HAS BEEN DELETED 
SUBJECT TO FURTHER PROGRAM 
REVIEW FOR ABANDONED AND 
INACTIVE WASTES. (34)

S trongly  oppose th e  "credible accident" 
coverage. (6) (8) (9) (10) (12) (13) (14) (15) 
S uggest th a t  CERCLA & o th e r  laws 
a lready  cover th e  cred ib le  a c c id e n t (8) 
One re sp o n d e n t suggests a m axim um  o f 
$ 50 0 ,0 0 0  p e r  op era tio n  for credible 
a c c id e n t (8)

Salvage value shou ld  be allow ed as c red it 
in c losu re  cost es tim ates an d  su re ty  
de term ina tions. (9) (14)

One resp o n d en t opposed  all financial 
responsib ility  provisions. (10)

S uggested  a lternative  lo  bonding- 
g enera te  a  "pay-as-you-m ine" fund fo r 
each  facility. (21)

S u re ty  in s tru m en t m u s t n o t d epend  on 
o p e ra to r  paym ent o f p rem ium  to be 
v iab le. D on 't accep t "self bonding". (4)

P re fe r WGA version ov er o rig inal EPA 
straw m a n . (4)

D up licate  b ond ing  avoidance is OK if 
re leases  o f financial a ssu ran ce  are 
ap p ro v ed  by all ju risd ic tio n a l en tities, no  
d efe rra l o f au tho rity . (4) t

W a n t ac ts  o f God covered by  financial 
assu ran ce . (4)

N o specific com m ents on  "credible 
acciden t" . (4) (17)

S u re ty  m u st cover "chronic releases of 
co n tam in an ts ."  (19)

W a n t pub lic  no tice  o f p roposed  re lease  of 
su re ty  a n d  forum  fo r pub lic  objections.
(19)
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I N  T H E  S E N A T E  B Y  T H E  R E S O U R C E S  C O M M I T T E E

H O U S E  C S  F O R  C S  F O R  S E N A T E  B I L L  N O .  5 4 4  ( R e s o u r c e s )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

| F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  t h e  r e c l a m a t i o n  o f  l a n d  a n d

w a t e r ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1. A S  2 7  i s  a m e n d e d  b y  a d d i n g  a  n e w  c h a p t e r  t o  r e a d :

C H A P T E R  19. R E C L A M A T I O N .

S e c .  2 7 . 1 9 . 0 1 0 .  A D M I N I S T R A T I O N ;  A P P L I C A B I L I T Y .  (a) T h e  c o m m i s -

1 2 ii s i o n e r  o f  n a t u r a l  r e s o u r c e s  s h a l l  i m p l e m e n t  t h i s  c h a p t e r .

j;
1 3 l (b) T h i s  c h a p t e r  a p p l i e s  to s t a t e ,  f e d e r a l ,  a n d  p r i v a t e  l a n d  a n d

I'i
14 j  w a t e r  s u b j e c t  to m i n i n g  o p e r a t i o n s .

If
15 (c) E x c e p t  a s  p r o v i d e d  i n  A S  2 7 . 1 9 . 0 4 0 ( b ) ,  t h i s  c h a p t e r  d o e s  n o t

16 a p p l y  to a n  a c t i v i t y  r e g u l a t e d  u n d e r  A S  2 7 . 2 1 .

17!! (d) T h i s  c h a p t e r  d o e s  n o t  a l t e r  o r  d i m i n i s h  t h e  a u t h o r i t y  o f

18jl a n o t h e r  s t a t e  a g e n c y  u n d e r  i t s  l a w s  a n d  r e g u l a t i o n s .

19j (e) T h e  o w n e r  o f  p r i v a t e  l a n d  m a y  e s t a b l i s h  r e q u i r e m e n t s  f o r

ti

20
'I

21

22

23

24

25

r e c l a m a t i o n  i n  e x c e s s  o f  t h o s e  e s t a b l i s h e d  b y  t h i s  c h a p t e r .

S e c .  2 7 . 1 9 . 0 2 0 .  R E C L A M A T I O N  S T A N D A R D .  A  m i n i n g  o p e r a t i o n  s h a l l  

b e  c o n d u c t e d  i n  a m a n n e r  t h a t  p r e v e n t s  u n n e c e s s a r y  a n d  u n d u e  d e g r a d a ­

t i o n  o f  l a n d  a n d  w a t e r  r e s o u r c e s  a n d  t h e  m i n e d  a r e a  s h a l l  b e  r e c l a i m e d  

a s  c o n t e m p o r a n e o u s l y  a s  p r a c t i c a b l e  w i t h  t h e  m i n i n g  o p e r a t i o n  to l e a v e  

t h e  s i t e  i n  a s t a b l e  c o n d i t i o n .

26ll S e c .  2 7 . 1 9 . 0 3 0 .  R E C L A M A T I O N  P L A N .  (a) E x c e p t  a s  p r o v i d e d  in

27

28

29;

A S  2 7 . 1 9 . 0 5 0 ,  a m i n e r  m a y  n o t  e n g a g e  i n  a m i n i n g  o p e r a t i o n  u n t i l  t h e  

c o m m i s s i o n e r  h a s  a p p r o v e d  a r e c l a m a t i o n  p l a n  f o r  t h e  m i n i n g  o p e r a t i o n ,

(b) In r e v i e w i n g  a r e c l a m a t i o n  p l a n  u n d e r  (a) o f  t h i s  s e c t i o n ,
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t h e  c o m m i s s i o n e r  m a y  c o n s i d e r ,  a f t e r  c o n s u l t a t i o n  w i t h  t h e  c o m m i s ­

s i o n e r s  o f  e n v i r o n m e n t a l  c o n s e r v a t i o n  a n d  f i s h  a n d  g a m e  a n d  w i t h  t h e  

c o n c u r r e n c e  o f  t h e  m i n e r  a n d  l a n d o w n e r ,  u s e s  t o  w h i c h  t h e  l a n d  m a y  b e  

p u t  a f t e r  m i n i n g  h a s  b e e n  c o m p l e t e d ,  i n c l u d i n g  t r a i l s ,  l a k e s ,  r e c r e a ­

t i o n  s i t e s ,  f i s h  a n d  w i l d l i f e  e n h a n c e m e n t ,  c o m m e r c i a l ,  a n d  a g r i c u l t u r e  

u s e s .

S e c .  2 7 . 1 9 . 0 4 0 .  R E C L A M A T I O N  B O N D I N G .  (a) T h e  c o m m i s s i o n e r  

s h a l l  r e q u i r e  a n  i n d i v i d u a l  p e r f o r m a n c e  b o n d  i n  a n  a m o u n t  n o t  t o  

e x c e e d  a n  a m o u n t  r e a s o n a b l y  n e c e s s a r y  t o  e n s u r e  t h e  f a i t h f u l  p e r f o r ­

m a n c e  o f  t h e  r e q u i r e m e n t s  o f  t h e  a p p r o v e d  r e c l a m a t i o n  p l a n .  T h e  

c o m m i s s i o n e r  s h a l l  e s t a b l i s h  t h e  a m o u n t  o f  t h e  p e r f o r m a n c e  b o n d  t o  

r e f l e c t  t h e  r e a s o n a b l e  a n d  p r o b a b l e  c o s t s  o f  r e c l a m a t i o n  b u t  t h e  b o n d  

m a y  n o t  e x c e e d  $ 7 5 0  f o r  e a c h  a c r e  o f  m i n e d  a r e a .

(b) T h e  c o m m i s s i o n e r  s h a l l  e s t a b l i s h  a s t a t e w i d e  b o n d i n g  p o o l  

f o r  m i n i n g  o p e r a t i o n s  a s  a n  a l t e r n a t i v e  to i n d i v i d u a l  p e r f o r m a n c e  

b o n d s .  A  m i n e r  p a r t i c i p a t i n g  i n  t h e  b o n d i n g  p o o l  s h a l l  c o n t r i b u t e  a n  

i n i t i a l  d e p o s i t  n o t  t o  e x c e e d  15 p e r c e n t  o f  t h e  r e c l a m a t i o n  b o n d  l u s  

a n  a d d i t i o n a l  n o n r e f u n d a b l e  a n n u a l  f e e  n o t  to e x c e e d  f i v e  p e r c e n t  o f  

t h e  r e c l a m a t i o n  b o n d .  T h e  c o m m i s s i o n e r  s h a l l  r e f u n d  t h e  15 p e r c e n t  

d e p o s i t  u p o n  s a t i s f a c t o r y  c o m p l e t i o n  o f  t h e  a p p r o v e d  r e c l a m a t i o n  p l a n .  

I f  r e q u e s t e d  b y  t h e  m i n e r ,  t h e  c o m m i s s i o n e r  m a y  a p p l y  t h e  d e p o s i t  t o  a 

n e w  r e c l a m a t i o n  p l a n .  T h e  c o m m i s s i o n e r  m a y  a l l o w  t h e  b e n d i n g  p o o l  t o  

b e  u s e d  t o  m e e t  t h e  r e q u i r e m e n t s  o f  A S  2 7 . 2 1 . 1 6 0 .

(c) I f  t h e  c o m m i s s i o n e r  d e t e r m i n e s  t h a t  a m i n e r  h a s  v i o l a t e d  o r  

o e r m i t t e d  a v i o l a t i o n  o f  t h e  a p p r o v e d  r e c l a m a t i o n  p l a n  o r  h a s  f a i l e d  

t o  c o m p l y  w i t h  a l a w f u l  o r d e r  o f  t h e  c o m m i s s i o n e r ,  t h e  c o m m i s s i o n e r  

s h a l l  f o r f e i t  t h e  p e r f o r m a n c e  b o n d  a n d  d e p o s i t  t h e  b o n d  i n  t h e  s t a t e ­

w i d e  b o n d i n g  p o o l .  T h e  c o m m i s s i o n e r  s h a l l  u s e  t h e  r e c l a m a t i o n  a n d  

a d m i n i s t r a t i v e  c o s t s  r e c o v e r e d  u n d e r  A S  2 7 . 1 9 . 0 7 0 ( a )  t o  s u p p l e m e n t  t h e



f o r f e i t e d  b o n d  d e p o s i t e d  i n  t h e  s t a t e w i d e  b o n d i n g  p o o l  f o r  r e c l a m a t i o n  

o f  t h e  s i t e  s u b j e c t  t o  t h e  f o r f e i t u r e .  I f  t h e  c o m m i s s i o n e r  i s  u n a b l e  

t o  r e c o v e r  t h e  f u l l  c o s t  o f  r e c l a m a t i o n  u n d e r  A S  2 7 . 1 9 . 0 7 0 ( a ) ,  t h e

c o m m i s s i o n e r  m a y  u s e  t h e  b o n d i n g  p o o l  t o  r e c l a i m  t h e  s i t e  t o  t h e

s t a n d a r d s  o f  t h i s  c h a p t e r .

S e c .  2 7 . 1 9 . 0 5 0 .  E X E M P T I O N  F O R  S M A L L  O P E R A T I O N S .  (a) A S  2 7 . 1 9 . -  

0 3 0 ( a )  a n d  2 7 . 1 9 . 0 4 0  d o  n o t  a p p l y  t o  a  m i n i n g  o p e r a t i o n

(1) w h e r e  l e s s  t h a n  f i v e  a c r e s  a r e  m i n e d  a t  o n e  l o c a t i o n  i n

a n y  y e a r  a n d  t h e r e  i s  a  c u m u l a t i v e  u n r e c l a i m e d  m i n e d  a r e a  o f  l e s s  t h a n  

f i v e  a c r e s  a t  o n e  l o c a t i o n ;  o r

(2) w h e r e  l e s s  t h a n  5 0 , 0 0 0  c u b i c  y a r d s  o f  g r a v e l  o r  o t h e r  

m a t e r i a l  a r e  d i s t u r b e d  o r  r e m o v e d  i n  a n y  y e a r .

(b) T o  o b t a i n  a n  e x e m p t i o n  u n d e r  (a) o f  t h i s  s e c t i o n ,  a m i n e r

s h a l l  f i l e  a l e t t e r  o f  i n t e n t  n o t i f y i n g  t h e  c o m m i s s i o n e r  o f  t h e

(1) t o t a l  a c r e a g e  a n d  v o l u m e  o f  m a t e r i a l  t o  b e  m i n e d ;

(2) t o t a l  a c r e a g e  t o  b e  r e c l a i m e d ;  a n d

'(3) s p e c i f i c  r e c l a m a t i o n  m e a s u r e s  t o  b e  u s e d  t o  c o m p l y  w i t h  

A S  2 7 . 1 9 . 0 2 0 .

(c) A  m i n e r  e x e m p t  u n d e r  (a) o f  t h i s  s e c t i o n  s h a l l  f i l e  a n  

a n n u a l  r e c l a m a t i o n  s t a t e m e n t  w i t h  t h e  c o m m i s s i o n e r  d i s c l o s i n g  t h e  

t o t a l  a c r e a g e  a n d  v o l u m e  o f  m a t e r i a l  m i n e d  b y  t h e  o p e r a t i o n  i n  t h e

c u r r e n t  y e a r ,  t h e  t o t a l  a c r e a g e  r e c l a i m e d ,  a n d  t h e  s p e c i f i c  r e c l a m a ­

t i o n  m e a s u r e s  u s e d  t o  c o m p l y  w i t h  A S  2 7 . 1 9 . 0 2 0 .  A  m i n e r  d o e s  n o t  

q u a l i f y  f o r  a n  e x e m p t i o n  u n d e r  (a) o f  t h i s  s e c t i o n  f o r  s u b s e q u e n t  

o p e r a t i o n s  u n l e s s  t h e  a n n u a l  r e c l a m a t i o n  s t a t e m e n t  f o r  t h e  p r e v i o u s  

o p e r a t i o n  h a s  b e e n  f i l e d  w i t h  t h e  c o m m i s s i o n e r .

(d) A  m i n e r  e x e m p t e d  f r o m  t h e  r e q u i r e m e n t s  o f  A S  2 7 . 1 9 . 0 3 0 ( a )  

a n d  2 7 . 1 9 . 0 4 0  u n d e r  (a) o f  t h i s  s e c t i o n  t h a t  f a i l s  t o  r e c l a i m  a m i n i n g

o p e r a t i o n  to t h e  s t a n d a r d s  o f  A S  2 7 . 1 9 . 0 2 0  i s  r e q u i r e d  f o r  t w o
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c o n s e c u t i v e  y e a r s  t o  c o n d u c t  e a c h  s u b s e q u e n t  m i n i n g  o p e r a t i o n ,  r e g a r d ­

l e s s  o f  s i z e ,  u n d e r  a n  a p p r o v e d  r e c l a m a t i o n  p l a n  a n d  t o  p o s t  a p e r f o r ­

m a n c e  b o n d .

S e c .  2 7 . 1 9 . 0 6 0 .  C O O P E R A T I V E  M A N A G E M E N T  A G R E E M E N T S .  T h e  c o m m i s ­

s i o n e r ,  o n  a d e t e r m i n a t i o n  t h a t  a n  a g r e e m e n t  i s  i n  t h e  b e s t  i n t e r e s t  

o f  t h e  s t a t e ,  m a y  e n t e r  i n t o  a c o o p e r a t i v e  m a n a g e m e n t  a g r e e m e n t  w i t h  

t h e  f e d e r a l  g o v e r n m e n t  o r  a s t a t e  a g e n c y  t o  i m p l e m e n t  a  r e q u i r e m e n t  o f  

t h i s  c h a p t e r  o r  a r e g u l a t i o n  a d o p t e d  u n d e r  it.

S e c .  2 7 . 1 9 . 0 7 0 .  V I O L A T I O N S .  (a) A  m i n e r  w h o  v i o l a t e s  o r  p e r ­

m i t s  a  v i o l a t i o n  o f  a n  a p p r o v e d  r e c l a m a t i o n  p l a n  o r  f a i l s  t o  c o m p l y  

w i t h  a l a w f u l  o r d e r  o f  t h e  c o m m i s s i o n e r  f o r f e i t s  t h e  r e c l a m a t i o n  b o n d  

o r  a p o r t i o n  o f  t h e  b o n d  a n d  i s  l i a b l e  t o  t h e  s t a t e  i n  a c i v i l  a c t i o n  

f o r  t h e  f u l l  a m o u n t  o f  r e c l a m a t i o n  a n d  a d m i n i s t r a t i v e  c o s t s  i n c u r r e d  

b y  t h e  s t a t e  r e l a t e d  t o  t h e  a c t i o n .  A  m i n e r  e x e m p t e d  u n d e r  A S  2 7 . 1 9 . -  

0 5 0 ( a )  is s u b j e c t  t o  c i v i l  a c t i o n  f o r  t h e  f u l l  a m o u n t  o f  r e c l a m a t i o n  

a n d  a d m i n i s t r a t i v e  c o s t s  i n c u r r e d  b y  t h e  s t a t e  r e l a t e d  t o  t h e  a c t i o n  

i f  t h e  c o m m i s s i o n e r  d e t e r m i n e s  t h a t  r e c l a m a t i o n  w a s  n o t  c o n d u c t e d  

u n d e r  A S  2 7 . 1 9 . 0 2 0 .

(b) I n  a d d i t i o n  to o t h e r  r e m e d i e s  a v a i l a b l e  u n d e r  t h i s  c h a p t e r ,  

t h e  c o m m i s s i o n e r  m a y  s u s p e n d  o r  r e v o k e  p e r m i t s  o r  a p p r o v a l s  o f  o p ­

e r a t i o n s  n o t  b e i n g  c o n d u c t e d  u n d e r  t h e  a p p r o v e d  r e c l a m a t i o n  p l a n  a n d  

d e n y  f u t u r e  m i n i n g  p e r m i t s  a n d  a p p r o v a l s  u n d e r  t h i s  t i t l e  a n d  A S  38 

r e l a t e d  t o  t h e  m i n i n g  o p e r a t i o n  f o r  f a i l u r e  t o  r e c l a i m  t h e  m i n i n g  

o p e r a t i o n  t o  t h e  s t a n d a r d s  o f  t h i s  c h a p t e r .

(c) A  m i n e r  w h o  h a s  f o r f e i t e d  a  r e c l a m a t i o n  H o n d  o r  h a s  b e e n  

h e l d  l i a b l e  i n  a c i v i l  a c t i o n  u n d e r  (a) o f  t h i s  s e c t i o n  m a y  c o n d u c t  

f u t u r e  m i n i n g  o p e r a t i o n s  o n l y  a f t e r  p o s t i n g  a r e c l a m a t i o n  r i s k  a s s e s s ­

m e n t  f e e  e q u a l  t o  f i v e  t i m e s  t h e  b o n d  l i a b i l i t y  f o r  t h e  p r o p o s e d  

m i n i n g  o p e r a t i o n .  T h e  r e c l a m a t i o n  a s s e s s m e n t  f e e  s h a l l  b e  r e f u n d e d



a f t e r  t w o  c o n s e c u t i v e  y e a r s  o f  o p e r a t i o n  c o n s i s t e n t  w i t h  t h i s  c h a p t e r .

S e c .  2 7 . 1 9 . 0 8 0 .  A D M I N I S T R A T I V E  P R O C E D U R E  A C T .  T h e  A d m i n i s t r a ­

t i v e  P r o c e d u r e  A c t  ( AS 4 4 . 6 2 )  a p p l i e s  t o  t h i s  c h a p t e r .

S e c .  2 7 . 1 9 . 1 0 0 .  D E F I N I T I O N S .  I n  t h i s  c h a p t e r ,

(1) " m a t e r i a l s "  m e a n s  s a n d ,  g r a v e l ,  r i p r a p ,  r o c k ,  l i m e ­

s t o n e ,  s l a t e ,  p e a t ,  a n d  o t h e r  s u b s t a n c e s  f r o m  t h e  g r o u n d  t h a t  a r e  n o t  

t a k e n  t h r o u g h  l o c a t i o n  o r  l e a s i n g ;

(2) " m i n e d  a r e a "

(A) m e a n s  a n  a c t i v e  s i t e  o f  p h y s i c a l  e x t r a c t i o n ,  

s t o c k p i l i n g ,  o r  t h e  d i s p o s a l  o f  o r e ,  o v e r b u r d e n ,  t a i l i n g s ,  o r  

p r o c e s s e d  m a t e r i a l s ,  s t r e a m  d i v e r s i o n s ,  b y p a s s e s ,  a n d  s e t t l i n g  

p o n d s ;

(B) d o e s  n o t  i n c l u d e  r e c l a i m e d  a r e a s  a p p r o v e d  b y  t h e  

c o m m i s s i o n e r ;

(3) " m i n e r "  m e a n s  t h e  o w n e r ,  o p e r a t o r ,  o r  l e a s e h o l d e r  o f  a 

m i n i n g  o p e r a t i o n ;

(4) " m i n i n g  o p e r a t i o n "

(A) m e a n s  e a c h  f u n c t i o n ,  w o r k ,  f a c i l i t y ,  a n d  a c t i v i t y  

i n  c o n n e c t i o n  w i t h  t h e  d e v e l o p m e n t ,  e x t r a c t i o n ,  a n d  p r o c e s s i n g  o f

(i) a l o c a t a b l e  o r  l e a s a b l e  m i n e r a l  d e p o s i t  

e x c e p t  o i l ,  g a s ,  o r  c o a l ;

(ii) o t h e r  m a t e r i a l s  o r  o f  a s a n d  a n d  g r a v e l  j 

d e p o s i t ;  a n d

( i i i )  e a c h  u s e  r e a s o n a b l e  i n c i d e n t  t o  t h e  d e v e l o p ­

m e n t ,  e x t r a c t i o n ,  a n d  p r o c e s s i n g  o f  a l o c a t a b l e  o r  l e a s a b l e  

m i n e r a l  d e p o s i t ;

(B) i n c l u d e s  t h e  c o n s t r u c t i o n  o f  f a c i l i t i e s ,  r o a d s ,  

t r a n s m i s s i o n  l i n e s ,  p i p e l i n e s ,  a n d  o t h e r  s u p p o r t  f a c i l i t i e s ;

(5) " r e c l a m a t i o n  p l a n "  m e a n s  a p l a n  s u b m i t t e d  b y  a m i n e r
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u n d e r  r e g u l a t i o n s  a d o p t e d  b y  t h e  c o m m i s s i o n e r  f o r  t h e  r e c l a m a t i o n  o f  a 

p r o p o s e d  m i n i n g  o p e r a t i o n ;

(6) " s t a b l e  c o n d i t i o n "  m e a n s  t h e  r e h a b i l i t a t i o n  o f  t h e  

p h y s i c a l  e n v i r o n m e n t  o f  t h e  s i t e  t o  a c o n d i t i o n  t h a t  a l l o w s  f o r  t h e  

r e e s t a b l i s h m e n t  o f  r e n e w a b l e  r e s o u r c e s  o n  t h e  s i t e  w i t h i n  a r e a s o n a b l e  

p e r i o d  o f  t i m e  b y  n a t u r a l  p r o c e s s e s .

(7) " s t a t e  l a n d "  i n c l u d e s  t h e  l a n d  o f  t h e  U n i v e r s i t y  o f

A l a s k a ;

(8) " u n n e c e s s a r y  a n d  u n d u e  d e g r a d a t i o n "

(A) m e a n s  s u r f a c e  d i s t u r b a n c e  g r e a t e r  t h a n  w o u l d  

n o r m a l l y  r e s u l t  w h e n  a n  a c t i v i t y  i s  b e i n g  a c c o m p l i s h e d  b y  a 

p r u d e n t  o p e r a t o r  i n  u s u a l ,  c u s t o m a r y ,  a n d  p r o f i c i e n t  o p e r a t i o n s  

o f  s i m i l a r  c h a r a c t e r  a n d  c o n s i d e r i n g  s i t e  s p e c i f i c  c o n d i t i o n s ;

(B) i n c l u d e s  t h e  f a i l u r e  t o  i n i t i a t e  a n d  c o m p l e t e

r e a s o n a b l e  r e c l a m a t i o n  u n d e r  t h e  r e c l a m a t i o n  s t a n d a r d  o f  A S  2 7 . -

1 9 . 0 2 0  o r  a n  a p p r o v e d  r e c l a m a t i o n  p l a n  u n d e r  A S  2 7 . 1 9 . 0 3 0 ( a ) .

*  S e c .  2. T h e  c o m m i s s i o n e r  o f  n a t u r a l  r e s o u r c e s  s h a l l  a d o p t  r e g u l a t i o n s

18 jj

' [ i m p l e m e n t i n g  A S  2 7 . 1 9  a s  e n a c t e d  i n  s e c .  1 o f  t h i s  A c t .  T h e  p r o p o s e d

19‘!
I; r e g u l a t i o n s  s h a l l  b e  f o r w a r d e d  o n  t h e i r  p r e p a r a t i o n  t o  t h e  c h a i r s  o f  t h e

i

20 

21 I

22 ii
2 3

24

2 5

2 6

2 7

2 8

2 9  l!- il

r e s o u r c e  c o m m i t t e e s  o f  t h e  l e g i s l a t u r e ,  b u t  i n  a n y  c a s e  n o t  l a t e r  t h a n  

!J a n u a r y  15, 1 9 9 1 .  T h e  c o m m i s s i o n e r  m a y  n o t  a d o p t  t h e  r e g u l a t i o n s  b e f o r e

O c t o b e r  15, 1 9 9 1 .

*  S e c .  3. A S  2 7 . 0 5 . 2 5 0  is r e p e a l e d .

*  S e c .  4. S e c t i o n s  2 a n d  3 o f  t h i s  A c t  t a k e  e f f e c t  i m m e d i a t e l y  u n d e r  

A S  0 1 . 1 0 . 0 7 0 ( c ) .

* S e c .  5. S e c t i o n  1 o f  t h i s  A c t  t a k e s  e f f e c t  O c t o b e r  15, 19 9 1.
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Situasnak 
Native C orporation

Post Office Box 905 • Nome. Alaska 99762 
(907) 443-5296 • (907) 443-2632 •  Fax: 443-3063 , „

M a r c h  SO, 1 9 9 0

M A R  2 6 1990

S e n a t o r  B e t t y e  M. F a h r e n k a m p  

A l a s k a  S t a t e  L e g i s l a t u r e  

P . O .  B o x  V  ( MS  3 1 0 0 )

J u n e a u ,  A l a s k a  9 9 B 1 1

D e a r  H o n o r a b l e  F a h r e n k a m p ,

O u r  v i l l a g e  c o r p o r a t i o n  h a s  h e a r d  t h a t  y o u  m a y  b e  

i n t r o d u c i n g  a b i l l  to t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  w h i c h  w e  a r e  

c o n c e r n e d  a b o u t .  T h e  p r o p o s e d  b i l l  is  o n  r e c l a m a t i o n .

W e  w e r e  u n d e r  t h e  i m p r e s s i o n  t h a t  t h e  D e p a r t m e n t  o f  N a t u r a l  

R e s o u r c e s  w o u l d  b e  d e v e l o p i n g  r e g u l a t i o n s  o n  r e c l a m a t i o n .  D u r i n g  

t h e  s y s t e m  o f  d e v e l o p i n g  r e g u l a t i o n s ,  t h e  p u b l i c  i n  g e n e r a l  h a s  a 

r i g h t  to  c o m m e n t .

If y o u  d o  p r o p o s e  a r e c l a m a t i o n  b i l l ,  p l e a s e  p r o v i d e  t h e  

o p p o r t u n i t y  o f  h e a r i n g s .  W e  w o u l d  l i k e  to r e v i e w  y o u r  b i l l  a n d  

h a v e  a n  o p p o r t u n i t y  to c o m m e n t  - p r i o r  t o  t h e  v o t e  b y  t h e  S e n a t e .  

W e  b e l i e v e  o t h e r s  w o u l d  l i k e  t h i s  s a m e  o p p o r t u n i t y .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n .

R e s p e c t f u l l y ,

R o b e r t  L. F a g e r s t r o m  

P r e s  i d e n t

R L F / I A

c c :  R e p r e s e n t a t i v e  R i c h a r d  F o s t e r  - J u n e a u

A l a s k a  M i n e r s  A s s o c i a t i o n  -  N o m e  &< A n c h o r a g e





FIRST COMMITTEE OF REFERRAL

IWSy,

DATE: 4 / 7 / 9 0

Date of 5-Day Notice:

FURTHER:

(in accordance with Uniform Rule 23)
DATE TURNED 
INTO OFFICE:

R e s o u r c e s
Committee considered SB 545

E s t a b l i s h i n g  the M a r m o t  I s l a n d  C r i t i c a l  H a b i t a t  A r e a ;  efd.

and recommended:

[ ] replace with CS

[ ] attached amendment(s)

[  ]   ____________________________
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D fiPAItTM ENT OF NATURAL RFSO U RCFS

OFFICE OF THE COMMISSIONER

STEVE COWPER, COVER

400 WILLOUGHBY AYE. 
JUNEAU, ALASKA 99801-1796 
PHONE: (907) 465-2400

A p r i l  18, 1990

T h e  H o n o r a b l e  B e t t y e  F a h r e n k a m p  

C h a i r

S e n a t e  R e s o u r c e  C o m m i t t e e

P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 811

D e a r  S e n a t o r  F a h r e n k a m p :

S u b j e c t :  S e n a t e  B i l l  545, M a r m o t  I s l a n d  C r i t i c a l  H a b i t a t  A r e a .

P o s i t i o n : The D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  s u p p o r t s  t h e

e s t a b l i s h m e n t  o f  t h e  M a r m o t  I s l a n d  C r i t i c a l  H a b i t a t  A r e a  a n d  t h e  
p r o t e c t i o n  of S t e l l e r  sea l i o n  r o o k e r y  a n d  c o n c e n t r a t e d  h a u l o u t  

h a b i t a t  on M a r m o t  Island.

B a c k g r o u n d :  The S t e l l e r  sea l i o n  r o o k e r i e s  on t h e  e a s t  s i d e  of
M a r m o t  Island, t h e  l a r g e s t  in A l a s k a ,  are i n  d e c l i n e ,  a c c o r d i n g  

t o  t h e  A l a s k a  D e p a r t m e n t  of E'ish a n d  G a m e  (ADF&G) a n d  t h e  
N a t i o n a l  M a r i n e  F i s h e r i e s  S e r v i c e .  As a result, t h e  S t e l l e r  s e a  

l i o n  h a s  b e e n  l i s t e d  as a t h r e a t e n e d  s p e c i e s  u n d e r  t h e  p r o v i s i o n s  
o f  t h e  f e d e r a l  E n d a n g e r e d  S p e c i e s  Act.

P r i o r  t o  t h e  i n t r o d u c t i o n  o f  S e n a t e  B i l l  545, t h e  D e p a r t m e n t  of 

N a t u r a l  R e s o u r c e s ,  r e c o g n i z i n g  t h e  i m p o r t a n t  h a b i t a t  o f  M a r m o t  

I s l a n d  f o r  S t e l l e r  sea lions, p r o p o s e d  e s t a b l i s h m e n t  o f  an 

a d m i n i s t r a t i v e  S p e c i a l  U s e  A r e a  for t h e  s o u t h  a n d  c e n t r a l  p o r­

t i o n s  of t h e  e a s t  s i d e  of  M a r m o t  I s l and. T h e  S p e c i a l  U s e  A r e a  
w o u l d  b e  m a n a g e d  b y  t h e  D i v i s i o n  of L a n d  a n d  W a t e r  M a n a g e m e n t  t o  

p r o t e c t  a n d  p r e s e r v e  t h i s  i m p o r t a n t  sea li o n  h a b i t a t  a n d  t o  

m i n i m i z e  h u m a n  d i s t u r b a n c e  of t h e  S t e l l e r  sea lions, w h i c h  u s e  
t h e  e a s t e r n  b e a c h e s  o f  M a r m o t  Island.

A  s p e c i a l  u s e  a r e a  d e s i g n a t i o n  c o u l d  p r o v i d e  a n  i m m e d i a t e  a n d  

c o m p r e h e n s i v e  a d m i n i s t r a t i v e  a l t e r n a t i v e  t o  a l e g i s l a t i v e  c r i t i­
cal  h a b i t a t  d e s i g n a t i o n .  It w o u l d  a l s o  a l l o w  f o r  m a n a g e m e n t  

f l e x i b i l i t y  to  r e s p o n d  t o  c h a n g i n g  c o n d i t i o n s ,  a n d  w o u l d  r e m a i n  

in e f f e c t  at l e a s t  u n t i l  t h e  a d o p t i o n  o f  t h e  p r o p o s e d  K o d i a k  A r e a  

P l a n  f o r  s t a t e  l a n d  ( a p p r o x i m a t e l y  f i v e  y e a r s ) .
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DEPARTM ENT <I)F NATURAL RESOURCES

OFF IC E  OF T H E  C O M M IS SI O N ER

STEVE COWPER, GOVERNOR

400 WILLOUGHBY AYE. 
JUNEAU, ALASKA 99801-1796 
PHONE: (907) 465-2400

A p r i l  18, 1990

T h e  H o n o r a b l e  B e t t y e  F a h r e n k a m p  

C h a i r

S e n a t e  R e s o u r c e  C o m m i t t e e

P.O. B o x  V
J u n e a u ,  A l a s k a  99811

D e a r  S e n a t o r  F a h r e n k a m p :

S u b j e c t : S e n a t e  B i l l  545, M a r m o t  I s l a n d  C r i t i c a l  H a b i t a t  A r e a .

P o s i t i o n : The D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  s u p p o r t s  t h e

e s t a b l i s h m e n t  o f  t h e  M a r m o t  I s l a n d  C r i t i c a l  H a b i t a t  A r e a  a n d  t h e  
p r o t e c t i o n  of  S t e l l e r  s e a  l i o n  r o o k e r y  a n d  c o n c e n t r a t e d  h a u l o u t  

h a b i t a t  on M a r m o t  Island.

B a c k g r o u n d :  T h e  S t e l l e r  s e a  l i o n  r o o k e r i e s  on t h e  e a s t  s i d e  o f
M a r m o t  Island, t h e  l a r g e s t  in A l a s k a ,  a r e  in d e c l i n e ,  a c c o r d i n g  

t o  t h e  A l a s k a  D e p a r t m e n t  of  F i s h  a n d  G a m e  (ADF&G) a n d  t h e  

N a t i o n a l  M a r i n e  F i s h e r i e s  S e r v i c e .  A s  a r e s u l t ,  t h e  S t e l l e r  sea 
l i o n  h a s  b e e n  l i s t e d  as a t h r e a t e n e d  s p e c i e s  u n d e r  t h e  p r o v i s i o n s  

o f  t h e  f e d e r a l  E n d a n g e r e d  S p e c i e s  Act.

P r i o r  t o  t h e  i n t r o d u c t i o n  of S e n a t e  B i l l  545, t h e  D e p a r t m e n t  of  

N a t u r a l  R e s o u r c e s ,  r e c o g n i z i n g  t h e  i m p o r t a n t  h a b i t a t  of M a r m o t  

I s l a n d  for S t e l l e r  s e a  lions, p r o p o s e d  e s t a b l i s h m e n t  of a n  

a d m i n i s t r a t i v e  S p e c i a l  U s e  A r e a  f o r  t h e  s o u t h  a n d  c e n t r a l  p o r ­

t i o n s  o f  t h e  e a s t  s i d e  of  M a r m o t  I s l and. T h e  S p e c i a l  U s e  A r e a  

w o u l d  b e  m a n a g e d  b y  t h e  D i v i s i o n  o f  L a n d  a n d  W a t e r  M a n a g e m e n t  to 
p r o t e c t  a n d  p r e s e r v e  t h i s  i m p o r t a n t  s e a  l i o n  h a b i t a t  a n d  t o  

m i n i m i z e  h u m a n  d i s t u r b a n c e  of t h e  S t e l l e r  s e a  lions, w h i c h  u s e  

t h e  e a s t e r n  b e a c h e s  o f  M a r m o t  Island.

A  s p e c i a l  u s e  a r e a  d e s i g n a t i o n  c o u l d  p r o v i d e  an i m m e d i a t e  a n d  

c o m p r e h e n s i v e  a d m i n i s t r a t i v e  a l t e r n a t i v e  t o  a l e g i s l a t i v e  c r i t i­

cal h a b i t a t  d e s i g n a t i o n .  It w o u l d  a l s o  a l l o w  f o r  m a n a g e m e n t  

f l e x i b i l i t y  to r e s p o n d  t o  c h a n g i n g  c o n d i t i o n s ,  a n d  w o u l d  r e m a i n  

in e f f e c t  at l e a s t  u n t i l  t h e  a d o p t i o n  of  t h e  p r o p o s e d  K o d i a k  A r e a  

P l a n  f o r  s t a t e  l a n d  ( a p p r o x i m a t e l y  f i v e  y e a r s ) .

10-J9LH



S e n a t o r  B e t t y e  F a h r e n k a m p  -2- A p r i l  18, 1990

T he S p e c i a l  U s e  A r e a  p r o p o s a l  h a s  a l r e a d y  r e c e i v e d  e x t e n s i v e  
p u b l i c  a n d  a g e n c y  r e v iew, i n c l u d i n g  a p u b l i c  m e e t i n g  h e l d  in 

K o d i a k  l a s t  m o n t h .  T h e  p r o p o s a l  h a s  t h e  s u p p o r t  o f  t h e  b o r o u g h  
a n d  is n o w  r e a d y  t o  b e  a d o p t e d  if t h i s  l e g i s l a t i o n  is not p a s s e d  

t h i s  se s s i o n .

T e c h n i c a l  C h a n g e s : T h e  l e g a l  d e s c r i p t i o n  d o e s  n o t  i n c l u d e

S e c t i o n  7 of T o w n s h i p  23 South, R a n g e  15 West, S e w a r d  M e r i d i a n ,  

which, a c c o r d i n g  t o  i n f o r m a t i o n  s u p p l i e d  by A D F & G ,  is a m a j o r  

r o o k e r y  p u p p i n g  a n d  c o n c e n t r a t e d  h a u l o u t  area. W e  r e c o m m e n d  t h e  

a d d i t i o n  of S e c t i o n  7.

P l e a s e  c o n t a c t  m e  o r  m y  s t a f f  if y o u  h a v e  f u r t h e r  q u e s t i o n s  

r e g a r d i n g  t h i s  l e g i s l a t i o n .

E n c l o s u r e s

cc: 3 i l l  S p o n s o r

C o m m i t t e e  M e m b e r s  

B o b  Evans, L e g i s l a t i v e  L i a i s o n  

O f f i c e  of t h e  G o v e r n o r  
D e n b y  Lloyd, S p e c i a l  S t a f f  A s s i s t a n t  

O f f i c e  o f  t h e  G o v e r n o r
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area w a s  e s t a b l i s h e d .
5. R e p e a l s  t h e  c r i t i c a l  h a b i t a t  a r e a  J u l y  1, 2005.

AM ENDM ENTS P R O P O S E D

T h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  s u p p o r t s  t h e  b i l l  w i t h  t h e  f o l l o w i n g  a m e n d m e n t s :  
(see a t t a c h e d )
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A t t a c h m e n t  to Bi l l  A n a l y s i s  C S S B  545

A m e n d m e n t s  P r o p o s e d

(c) T h e  c o m m i s s i o n e r  s h a l l  r e p o r t  b i e n n i a l l y  t o  the 
l e g i s l a t u r e  on t h e  s t a t u s  of  t h e  S t e l l e r  sea l i o n s  a n d  the 
M a r m o t  I s l a n d  r o o k e r i e s .  T h e  l a n d  a n d  w a t e r  d e s c r i b e d  in (a) 
of t h i s  s e c t i o n  is c l o s e d  to  m i n e r a l  e n t r y  u n d e r  AS 
3 8 . 0 5 . 1 8 5 - 3 8 . 0 5 . 2 7 5  [ U N T I L  T H E  S T E L L E R  S E A  L I O N  P O P U L A T I O N  IS 
R E M O V E D  F R O M  T H R E A T E N E D ,  E N D A N G E R E D ,  A N D  D E P L E T E D  S P E C I E S  
S T A T U S  U N D E R  16 U . S . C .  1 5 3 1 - 1 5 4 3 ] .

P r o p e r  p r o t e c t i o n  a n d  m a n a g e m e n t  o f  t h e  S t e l l e r  sea l i o n s  a n d  t h e i r  
r o o k e r i e s  r e q u i r e s  t h e  c l o s i n g  of  M a r m o t  I s l a n d  C r i t i c a l  H a b i t a t  
A r e a  t o  m i n e r a l  e n t r y  to p r e v e n t  s u r f a c e  d i s t u r b a n c e  a n d  
d i s p l a c e m e n t  of a n i m a l s .  T h e s e  c l o s u r e s  a r e  e s s e n t i a l  for n o t  o n l y  
t h e  r e c o v e r y  of S t e l l e r  sea li o n  p o p u l a t i o n s  b u t  f o r  t h e i r  l o n g  
t e r m  m a i n t e n a n c e  a n d  p r o t e c t i o n  as well.

A m e n d  A S  1 6 . 2 0 . 6 3 0  (d) as f o l l o w s :

(d) T h e  c o m m i s s i o n e r  s h a l l  a l l o w  h i s t o r i c a l ,  t r a d i t i o n a l ,  a n d  
p u b l i c  u s es, i n c l u d i n g  fishing, h u n t i n g ,  t r a p p i n g ,  m e c h a n i z e d  a n d  
n o n - m e c h a n i z e d  p u b l i c  access, [GRAZING, T R A D I N G ,  F I R E W O O D  
H A R V E S T I N G , ] w i l d l i f e  v i e w i n g ,  h i k i n g ,  a n d  b e r r y  p i c k i n g  t o  t h e  
e x t e n t  t h e  a c t i v i t i e s  a r e  c o m p a t i b l e  w i t h  t h e  p u r p o s e s  f o r  w h i c h  
t h e  c r i t i c a l  h a b i t a t  a r e a  w a s  e s t a b l i s h e d .

G r a z i n g ,  t r a d i n g  and f i r e w o o d  h a r v e s t i n g  s h o u l d  n e t  b e  s p e c i f i c a l l y  
l i s t e d .  G r a z i n g  of h o g s  o n  M a r m o t  I s l a n d  is o n e  o f  t h e  t h r e a t s  to 
i s l a n d  h a b i t a t  w h i c h  g e n e r a t e d  i n t e r e s t  in c r i t i c a l  h a b i t a t  a r e a  
d e s i g n a t i o n  a n d  is n o t  a n  a p p r o p r i a t e  a c t i v i t y  in t h e  c r i t i c a l  
h a b i t a t  area. T r a d i n g  p e r  se is n o t  an  a c t i v i t y  w h i c h  is k n o w n  to 
o c c u r  i n  t h e  a r e a  at t h i s  time. W i t h  o n l y  o n e  p a r t  t i m e  r e s i d e n t  
l i v i n g  o n  t h e  f a r  s i d e  o f  t h e  i s l a n d ,  ? n d  w i t h  a n  a b u n d a n c e  of 
f i r e w o o d  o c c u r r i n g  o n  t h e  i s l a n d  outsid.* o f  t h e  c r i t i c a l  h a b i t a t  
a r ea, f i r e w o o d  g a t h e r i n g  i n s i d e  t h e  c r i t i c a l  h a b i t a t  a r e a  is n o t  an 
e s s e n t i a l  u s e  a n d  s h o u l d  n o t  b e  l i s t e d .

O m i t  Sec. 2. [AS 1 6 . 2 0 . 6 3 0 ,  AS  E N A C T E D  IN SEC. 1 O F  T H I S  ACT, 
IS R E P E A L E D  J U L Y  1, 2005.]

P r o p e r  p r o t e c t i o n  a n d  m a n a g e m e n t  o f  t h e  S t e l l e r  sea l i o n s  a n d  t h e i r  
r o o k e r i e s  r e q u i r e s  c r i t i c a l  h a b i t a t  a r e a  s t a t u s  f o r  n o t  o n l y  t h e  
r e c o v e r y  o f  S t e l l e r  s e a  l i o n  p o p u l a t i o n s  b u t  for t h e i r  l o n g  t e r m  
m a i n t e n a n c e  a n d  p r o t e c t i o n  as well.



A p r i l  7, 1990 S E N A T E  J O U R N A L p. 3286

S B  545

S E N A T E  B I L L  NO. 5 4 5  b y  t h e  R e s o u r c e s  C o m m i t t e e ,  e n t i t l e d :

" A n  A c t  r e l a t i n g  to  e s t a b l i s h i n g  t h e  M a r m o t  I s l a n d  
C r i t i c a l  H a b i t a t  A r e a ;  a n d  p r o v i d i n g  f o r  a n  
e f f e c t i v e  d a t e . "

w a s  r e a d  t h e  f i r s t  t i m e  a n d  r e f e r r e d  t o  t h e  R e s o u r c e s  
C o m m i t t e e .

A p r i l  21, 1990 S E N A T E  J O U R N A L  p. 3503

S B  545

T h e  R e s o u r c e s  C o m m i t t e e  c o n s i d e r e d  S E N A T E  B I L L  NO. 5 4 5  (An 
A c t  r e l a t i n g  t o  e s t a b l i s h i n g  t h e  M a r m o t  I s l a n d  C r i t i c a l  
H a b i t a t  A r e a ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  date) a n d  a 
m a j o r i t y  o f  t h e  c o m m i t t e e  r e c o m m e n d e d  it  b e  r e p l a c e d  w i t h

CS F O R  S E N A T E  B I L L  NO. 5 4 5  ( R esources)

a n d  d o  p ass. T h e  r e p o r t  w a s  s i g n e d  b y  S e n a t o r  K e r t t u l a ,  
V i c e - C h a i r ,  a n d  c o n c u r r e d  i n  b y  S e n a t o r  S t u r g u l e w s k i  a n d  
Z h a r o f f .  S e n a t o r s  H a l f o r d  a n d  F r a n k  s i g n e d  "no
r e c o m m e n d a t i o n . "

Z e r o  f i s c a l  n o t e s  f o r  S E N A T E  B I L L  NO. 545 a n d  t h e  C o m m i t t e e  
S u b s t i t u t e  p u b l i s h e d  t o d a y  f r o m  D e p a r t m e n t  of  F i s h  a n d  Game.

S E N A T E  B I L L  NO. 5 4 5  w a s  r e f e r r e d  t o  t h e  R u l e s  C o m m i t t e e .
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UNITED STATES DEPARTMEflfr OF COMMERCE 
National Oceanic and Atmospheric Administration

llatioml Marina Heharios Sozvica 
P.O. Box 21668 
Juneau, Alaska 99802-1668

FOR IMMEDIATE RELEASE April 5, 1990

Steller Sea Lions Designated as a Threatened Species

Juneau . . . The National Marine Fisheries Service adopted an

emergency regulation today that designates steller sea lions as a 

"threatened" species under the Endangered Species Act. This action 

was taken in response to a dramatic decline in the number of 

Steller sea lions counted at major rookeries in central and western 

Alaska between 1960 and 1989.

The emergency regulation prohibits shooting at or near any 

Steller sea lion in U.S. waters, except for Native subsistence. 

It also prohibits boats from coming within three miles of certain 

Steller sea lion rookeries (locations where pups are born) and 

empowers the secretary of Commerce to place observers on any 

fishing vessel in order to monitor the accidental capture of sea 

lions in fishing gear. In addition, the regulation restricts the 

number q f . sea lions which may be accidentally caught and killed 

during fishing operations west of 141 degrees W. longitude to 675 

animals.

The National Marine Fisheries Service will immediately 

initiate work on a plan to guide the long-term recovery of the 

Steller sea lion population. The Service will also continue to 

investigate the cause of the decline of the sea lion population. 

Possible causes include shooting, accidental capture during
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TO: D i c k  B r a d l e y
L e g a l  S e r v i c e s D i v i s i o n

FROM: S e n a t o r  Fr e d  F. Z h a r o f  f

DATE: A p r i l  19, 1990

RE: C h a n g e s  for CS F o r  S B  545

O n  b e h a l f  o f  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  a n d  C h a i r p e r s o n  
Sen. B e t t y e  F a h r e n k a m p ,  I w i s h  to r e q u e s t  t h e  p r e p a r a t i o n  of a 
S e n a t e  R e s o u r c e s  C o m m i t t e e  C S  for S B  545. T h e  b i l l  w i l l  b e
b r o u g h t  b a c k  b e f o r e  the c o m m i t t e e  a t  1:30 o n  F r i d a y .  T h e  CS
s h o u l d  i n c l u d e  t h e  c h a n g e s  d e s c r i b e d  be l o w .

I n  S e c t i o n  1, t h e  D e p a r t m e n t  of F i s h  a n d  G a m e  r e v i e w e d  t h e
l e g a l  d e s c r i p t i o n  and n o t e d  t h a t  s o m e  c o r r e c t i o n s  a n d  
a d d i t i o n s  n e e d e d  t o  be  m a d e .  T h e y  are:

O n  p a g e  1, l i n e  18, the d e s c r i p t i o n  f o r  S e c t i o n  36 s h o u l d  b e
E l / 2  S E 1 / 4 ,  El / 2  Wl/2, S E 1 / 4 .

O n  p a g e  1, b e t w e e n  lines 20  a n d  21, insert: " S e c t i o n  7"

O n  p a g e  1, b e t w e e n  lines 27 a n d  28, i n s e r t :  " S e c t i o n  22"

O n  p a g e  1, b e t w e e n  lines 28 a n d  29, insert: " S e c t i o n  24"

O n  p a g e  1, l i n e  29, inse r t :  "water". S o  t h e  s e n t e n c e  reads,
"(5) t h e  t i d e l a n d  and s u b m e r g e d  l a n d  a n d  w a t e r  for a d i s t a n c e  
o f  o n e . ..."

O n  p a g e  2, l i n e s  11-12, d e l e t e :  " f r o m  t h e  b o u n d a r y  b e t w e e n
S e c t i o n s  22 a n d  23, T o w n s h i p  23 South, R a n g e  16 West, S e w a r d  
M e r i d i a n . "  In its place, i n s ert: " a l o n g  t h e  w e s t e r n  b o u n d a r y
o f  S e c t i o n  22E1/2, T o w n s h i p  23 South, R a n g e  16 West, S e w a r d  
M e r i d i a n . "

T h e  p u r p o s e  of t h e  a b o v e  is s o  t h e  c r i t i c a l  h a b i t a t  a r e a  w i l l  
m a t c h  t h e  b o u n d a r i e s  on t h e  a t t a c h e d  map. A l s o ,  p l e a s e  s e e  
t h e  a t t a c h e d  c o p y  of S B  545, as m a r k e d  u p  b y  t h e  H a b i t a t  
D i v i s i o n .

O n  p a g e  2, li n e  15, d e l e t e :  " m a r i n e  m a m m a l s  a n d  s e a b i r d s . "
In its p l a c e ,  insert: " S t e l l e r  sea l i o n s . "
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STATES DEPARTMErfa OF COMMERCE 
Oceanic and Atmospheric Administration

National Marina Hehorioo Service 
P ,0 . Box 21668 
Juneau, Alaska 99802-1668

FOR IMMEDIATE RELEASE April 5, 1990

Steller Sea Lions Designated as a Threatened Species

Juneau . . . The National Marine Fisheries Service adopted an

emergency regulation today that designates steller sea lions as a 

"threatened" species under the Endangered Species Act. This action 

was taken in response to a dramatic decline in the number of 

Steller sea lions counted at major rookeries in central and western 

Alaska between 1960 and 1989.

The emergency regulation prohibits shooting at or near any 

Steller sea lion in U.S. waters, except for Native subsistence. 

It also prohibits boats from coming within three miles of certain 

Steller sea lion rookeries (locations where pups are born) and 

empowers the secretary of commerce to place observers on any 

fishing vessel in order to monitor the accidental capture of sea 

lions in fishing gear. In addition, the regulation restricts the 

number Qf sea lions which may be accidentally caught and killed 

during fishing operations west of 14l degrees W. longitude to 675 

animals.

The National Marine Fisheries Service will immediately 

initiate work on a plan to guide the long-term recovery of the 

Steller sea lion population. The Service will also continue to 

investigate the cause of the decline of the sea lion population. 

Possible causes include shooting, accidental capture during
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TO: D i c k  B r a d l e y
L e g a l  S e r v i c e s D i v i s i o n

FROM: S e n a t o r  F r e d  F. Z h a r o f f

DATE: A p r i l  19, 1990
If

RE: C h a n g e s  f o r  CS F o r  S B  545

O n  b e h a l f  o f  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  a n d  C h a i r p e r s o n  
Sen. B e t t y e  F a h r e n k a m p ,  I w i s h  t o  r e q u e s t  t h e  p r e p a r a t i o n  o f  a 
S e n a t e  R e s o u r c e s  C o m m i t t e e  CS f o r  S B  545. T h e  b i l l  w i l l  b e
b r o u g h t  b a c k  b e f o r e  t h e  c o m m i t t e e  a t  1: 3 0  o n  F r i d a y .  T h e  CS
s h o u l d  i n c l u d e  t h e  c h a n g e s  d e s c r i b e d  b e l o w .

In S e c t i o n  1, t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  r e v i e w e d  t h e
l e g a l  d e s c r i p t i o n  a n d  n o t e d  t h a t  s o m e  c o r r e c t i o n s  a n d  
a d d i t i o n s  n e e d e d  t o  b e  m a de. T h e y  are:

O n  p a g e  1, l i n e  18, t h e  d e s c r i p t i o n  f o r  S e c t i o n  36 s h o u l d  b e
E l / 2  S E 1 / 4 , E l / 2  W l / 2 , SE1/4.

On  p a g e  1, b e t w e e n  l i n e s  20 a n d  21, i n s e r t :  "Sectiuii 7 ”

On p a g e  1, b e t w e e n  l i n e s  27 a n d  28, i n s e r t :  " S e c t i o n  22"

O n  p a g e  1, b e t w e e n  l i n e s  28 a n d  29, i n s e r t :  " S e c t i o n  24"

On  p a g e  1, l i n e  29, insert: " w a t e r " .  S o  t h e  s e n t e n c e  reads,
"(5) t h e  t i d e l a n d  a n d  s u b m e r g e d  l a n d  a n d  w a t e r  f o r  a d i s t a n c e  
of o n e . ..."

O n  p a g e  2, l i n e s  11-12, d e l e t e :  " f r o m  t h e  b o u n d a r y  b e t w e e n
S e c t i o n s  22 a n d  23, T o w n s h i p  23 S o u t h ,  R a n g e  16 W e s t ,  S e w a r d  
M e r i d i a n . "  I n  its place, insert: " a l o n g  t h e  w e s t e r n  b o u n d a r y
of  S e c t i o n  22E1 / 2 ,  T o w n s h i p  23 So u t h ,  R a n g e  16 W est, S e w a r d  
M e r i d i a n . "

T h e  p u r p o s e  o f  t h e  a b o v e  is s o  t h e  c r i t i c a l  h a b i t a t  a r e a  w i l l  
m a t c h  t h e  b o u n d a r i e s  o n  t h e  a t t a c h e d  map. Also, p l e a s e  s e e  
th e  a t t a c h e d  c o p y  of S B  545, as  m a r k e d  u p  b y  t h e  H a b i t a t  
D i v i s i o n .

On  p a g e  2, l i n e  15, d e l e t e :  " m a r i n e  m a m m a l s  a n d  s e a b i r d s . "
In its place, insert: " S t e l l e r  s e a  l i o n s . "



I
M e m o  t o  L e g a l  S e r v i c e s  - p a g e  2

O n  p a g e  2, l i n e s  17 a n d  19, c o r r e c t  s p e l l i n g  t o  r e a d  
"Steller''.

I n s e r t  n e w  p a r a g r a p h  (d) in Sec. 1. T h e  n e w  p a r a g r a p h  s h o u l d  
read:

(d) T h e  d e p a r t m e n t  s h a l l  a l l o w  p u b l i c  u s e s ,  i n c l u d i n g  
f i s h i n g ,  h u n t i n g ,  t r a p p i n g ,  m e c h a n i z e d  a n d  n o n - m e c h a n i z e d  
p u b l i c  a c c e s s ,  g r a z i n g ,  t r a d i n g ,  f i r e w o o d  h a r v e s t i n g ,  w i l d l i f e  
v i e w i n g ,  h i k i n g ,  a n d  b e r r y  p i c k i n g  t o  t h e  e x t e n t  t h e  
a c t i v i t i e s  a r e  c o m p a t i b l e  w i t h  t h e  p u r p o s e s  f o r  w h i c h  t h e  
c r i t i c a l  h a b i t a t  a r e a  w a s  e s t a b l i s h e d .  T h e  p r o v i s i o n s  o f  t h i s  
s t a t u t e  a p p l y  o n l y  t o  t h e  l a n d  a n d  w a t e r  d e s i g n a t e d  a s  t h e  
M a r m o t  I s l a n d  C r i t i c a l  H a b i t a t  A r e a .  H i s t o r i c a l  a n d  
t r a d i t i o n a l  u s e s  o f  t h e  a r e a  o u t s i d e  t h e  c r i t i c a l  h a b i t a t  a r e a  
s h a l l  b e  p e r m i t t e d .
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CS F o r  S e n a t e  Bi l l  5 4 5  (R e s o u r c e s )

"An A c t  r e l a t i n g  to  e s t a b l i s h i n g  t h e  M a r m o t  I s l a n d  C r i t i c a l  
H a b i t a t  A r e a ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

S E C T I O N  1

(a) L e g a l  d e s c r i p t i o n  o f  t h e  boundarj.es o f  t h e  M a r m o t  
I s l a n d  C r i t i c a l  H a b i t a t  Area.

(b) S t a t e m e n t  of p u r p o s e  f o r  t h e  c r i t i c a l  h a b i t a t  area.

(c) R e q u i r e s  t h e  c o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  o f  F i s h
a n d  G a m e  t o  r e p o r t  to  t h e  l e g i s l a t u r e  e v e r y  t w o  
y e a r s  o n  t h e  s t a t u s  o f  t h e  S t e l l a r  s e a  l i o n s  a n d  t h e  
M a r m o t  I s l a n d  r o o k e r i e s .  C l o s e s  t h e  a r e a  t o  m i n e r a l  
e n t r y  u n t i l  S t e l l e r  s e a  l i o n s  a r e  n o  l o n g e r  
c l a s s i f i e d  as  t h r e a t e n e d ,  e n d a n g e r e d ,  o r  d e p l e t e d .

(d) R e q u i r e s  t h e  c o m m i s s i o n e r  t o  a l l o w  h i s t o r i c a l ,
t r a d i t i o n a l ,  a n d  p u b l i c  u s e s  o f  t h e  a r e a  p r o v i d e d
t h e y  a r e  c o m p a t i b l e  w i t h  t h e  p u r p o s e  of t h e  area, 
w h i c h  is p r i m a r i l y  t h e  p r o t e c t i o n  o f  S t e l l e r  sea 
lions.

S E C T I O N  2

S u n s e t  c l a u s e .  T h e  c r i t i c a l  h a b i t a t  a r e a  w o u l d  
r e t u r n  t o  its f o r m e r  l a n d  s t a t u s  on J u l y  1, 20 0 5  
u n l e s s  a c t i o n  is t a k e n  b y  t h e  l e g i s l a t u r e  t o  
c o n t i n u e  it.

S E C T I O N  3

I m m e d i a t e  e f f e c t i v e  date.
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CS F o r  S e n a t e  Bi l l  545 (Resources)

"An A c t  r e l a t i n g  t o  e s t a b l i s h i n g  t h e  M a r m o t  I s l a n d  C r i t i c a l  
H a b i t a t  A r e a ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

S E C T I O N  1

(a) L e g a l  d e s c r i p t i o n  o f  t h e  b o u n d a r i e s  o f  t h e  M a r m o t
I s l a n d  C r i t i c a l  H a b i t a t  A r e a .

(b) S t a t e m e n t  o f  p u r p o s e  f o r  t h e  c r i t i c a l  h a b i t a t  area.

(c) R e q u i r e s  t h e  c o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  of  F i s h
a n d  G a m e  t o  r e p o r t  t o  t h e  l e g i s l a t u r e  e v e r y  t w o  
y e a r s  o n  t h e  s t a t u s  of  t h e  S t e l l a r  s e a  l i o n s  a n d  t h e  
M a r m o t  I s l a n d  r o o k e r i e s .  C l o s e s  t h e  a r e a  t o  m i n e r a l  
e n t r y  u n t i l  S t e l l e r  s e a  l i o n s  a r e  no  l o n g e r  
c l a s s i f i e d  as t h r e a t e n e d ,  e n d a n g e r e d ,  o r  d e p l e t e d .

(d) R e q u i r e s  t h e  c o m m i s s i o n e r  t o  a l l o w  h i s t o r i c a l ,
t r a d i t i o n a l ,  a n d  p u b l i c  u s e s  o f  t h e  a r e a  p r o v i d e d
t h e y  a r e  c o m p a t i b l e  w i t h  t h e  p u r p o s e  of  t h e  area, 
w h i c h  is p r i m a r i l y  t h e  p r o t e c t i o n  o f  S t e l l e r  s e a  
lions.

S E C T I O N  2

S u n s e t  c l a use. T h e  c r i t i c a l  h a b i t a t  a r e a  w o u l d  
r e t u r n  to  its f o r m e r  l a n d  s t a t u s  c n  J u l y  1, 2 0 0 5  
u n l e s s  a c t i o n  is t a k e n  b y  t h e  l e g i s l a t u r e  t o  
c o n t i n u e  it.

S E C T I O N  3

I m m e d i a t e  e f f e c t i v e  date.
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TO: S e n a t o r  B e t t y e  F a h r e n k a m p
C h a i r  - S e n a t e  R e s o u r c e s  C o m m i t t e e

FROM:
/O ^

S e n a t o r  F r e d  F. Z h a r o f

DATE: A p r i l  17, 1 9 9 0  "

RE: S e n a t e  Bi l l  545 - "An A c t  r e l a t i n g  
t h e  M a r m o c  I s l a n d  C r i t i c a l  H a b i t a t  
p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

t o  e s t a b l i s h i n g  
A r e a ; a n d

S B  545 e s t a b l i s h e s  a c r i t i c a l  h a b i t a t  a r e a  on  t h e  e a s t  s i d e  o f  
M a r m o t  I s l a n d ,  w h i c h  is n o r t h e a s t  o f  K o d i a k  I s l a n d .

T h e  e a s t  s i d e  of M a r m o t  I s l a n d  is t h e  l o c a t i o n  o f  t h e  l a r g e s t  
sea l i o n  r o o k e r i e s  in A l a s k a .  T h e  s e a  l i o n  p o p u l a t i o n  in 
A l a s k a  —  f o r  u n k n o w n  r e a s o n s  —  h a s  s u f f e r e d  a m a ^ o r  
p o p u l a t i o n  d e c l i n e .  T h e  d e c l i n e  is so great, t h a t  t h e  N a t i o r a l  
M a r i n e  F i s h e r i e s  S e r v i c e  h a s  p l a c e d  s e a  l i o n s  o n  v h e  
T h r e a t e n e d  S p e c i e s  List, u n d e r  t h e  E n d a n g e r e d  S p e c i e s  Act.

W i t h  t h i s  l i s t i n g ,  N M F S  i m p l e m e n t e d  a s e r i e s  o f  e m e r g e n c y  
p r o t e c t i v e  m e a s u r e s .  T h e s e  m e a s u r e s  f a l l  m o s t  h e a v i l y  o n  t h e  
f i s h i n g  i n d u s t r y .

T h e  c r e a t i o n  of  t h e  M a r m o t  I s l a n d  C r i t i c a l  H a b i t a t  A r e a  is a 
p o s i t i v e  s t e p  t h e  s t a t e  c a n  t a k e  t o  a s s i s t  in t h e  r e c o v e r y  of 
t h e  s e a  l i o n  p o p u l a t i o n .  T h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  
w o u l d  b e  t h e  p r i m a r y  i s s u e r  of  p e r m i t s  f o r  a l l  a c t i v i t i e s  
w i t h i n  t h e  area. T h e  d e p a r t m e n t ' s  p r i o r i t y  w o u l d  b e  t o  
p r o t e c t  t h e  s e a  l i o n s  f r o m  a l l  h a r m f u l  h u m a n  a c t i v i t y .

T h e  f o l l o w i n g  b a c k u p  i n f o r m a t i o n  is a t t a c h e d :

1. S e c t i o n a l  a n a l y s i s .
2. M a p  o f  t h e  p r o p o s e d  M a r m o t  I s l a n d  C r i t i c a l  H a b i t a t  
Area.
3. M a p  o f  t h e  M a r m o t  I s l a n d  s e a  l i o n  r o o k e r i e s .
4. M a p  s h o w i n g  M a r m o t  I s l a n d  in r e l a t i o n  t o  K o d i a k  
I s l a n d  a n d  t h e  G u l f  o f  A l a s k a .
5. N e w s  r e l e a s e  f r o m  t h e  N a t i o n a l  M a r i n e  F i s h e r i e s  
S e r v i c e .
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S e n a t e  Bi l l  No. 5 4 5

" An A c t  r e l a t i n g  t o  e s t a b l i s h i n g  t h e  M a r m o t  I s l a n d  C r i t i c a l  
H a b i t a t  A r e a ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

S E C T I O N  1

(a) L e g a l  d e s c r i p t i o n  o f  t h e  b o u n d a r i e s  o f  t h e  M a r m o t  
I s l a n d  C r i t i c a l  H a b i t a t  A r e a .

(b) S t a t e m e n t  o f  p u r p o s e  f o r  t h e  c r i t i c a l  h a b i t a t  area.

(c) R e q u i r e s  t h e  c o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  o f  F i s h  
an d  G a m e  t o  r e p o r t  t o  t h e  l e g i s l a t u r e  e v e r y  t w o  
y e a r s  o n  t h e  s t a t u s  o f  t h e  S t e l l a r  s e a  l i o n s  a n d  t h e  
M a r m o t  I s l a n d  r o o k e r i e s .  C l o s e s  t h e  a r e a  t o  m i n e r a l  
e n t r y  u n t i l  S t e l l e r  s e a  l i o n s  a r e  n o  l o n g e r  
c l a s s i f i e d  as t h r e a t e n e d ,  e n d a n g e r e d ,  o r  d e p l e t e d .

S E C T I O N  2

S u n s e t  c l a u s e .  T h e  c r i t i c a l  h a b i t a t  a r e a  w o u l d  
r e t u r n  t o  its f o r m e r  s t a t u s  u n l e s s  a c t i o n  is t a k e n  
b y  t h e  l e g i s l a t u r e  to  c o n t i n u e  it.

S E C T I O N  3

I m m e d i a t e  e f f e c t i v e  date.



A t t a c h m e n t  t o  Bi l l  A n a l y s i s  f o r  S B  545
A m e n d m e n t s  P r o p o s e d
A m e n d  A S  1 6 . 2 0 . 6 3 0 ( a )  as  f ollows:

(a) T h e  f o l l o w i n g  l a n d  a n d  w a t e r  is d e s i g n a t e d  as the M a r m o t
I s l a n d  C r i t i c a l  H a b i t a t  A rea:

(1) T o w n s h i p  22 South, R a n g e  15 W e s t  S e w a r d  M e r i d i a n  
S e c t i o n  19
S e c t i o n s  3 0 - 3 1

(2) T o w n s h i p  22 South, R a n g e  16 W e s t ,  S e w a r d  M e r i d i a n
[ S E C T I O N  36: El/2 E l / 2  S E 1 / 4  , El / 2  W l / 2  El/2 SE 1 / 4 ]
S e c t i o n  36: SE/4 . E l / 2  El / 2  S W 1 / 4

(3) T o w n s h i p  23 South, R a n g e  15 W e s t ,  S e w a r d  M e r i d i a n
S e c t i o n s  6-7
S e c t i o n  18

(4) T o w n s h i p  23 South, R a n g e  16 W e s t ,  S e w a r d  M e r i d i a n
[ S E C T I O N  1: El/2 E l / 2  , E l / 2  W l / 2  El/2]

S e c t i o n  1: El / 2  . E l / 2  El / 2  W l / 2  
S e c t i o n  12: El/2 El / 2  , E l / 2  W l / 2  E l / 2  
S e c t i o n  13
S e c t i o n  14: El/2 E l / 2  E l / 2  N E 1 / 4  , E l / 2  El / 2  E l / 2  Nl/2 
S E 1 / 4 , Sl / 2  S E 1 / 4  
[ S E C T I O N  23]

S e c t i o n s  22-24

(5) T h e  S t a t e  t i d e l a n d .  [AND] s u b m e r g e d  l a n d  and w a t e r  for a 
d i s t a n c e  o f  o n e  a n d  o n e - h a l f  m i ] e s  f r o m  t h e  m e a n  h i g h  
t i d e  l i n e  o f  t h e  s h o r e l i n e  f o u n d  o n  s t a t e  l a n d  t h a t  is 
d e s c r i b e d  in (1), (3), a n d  (4) of t h i s  s u b s e c t i o n ;  the 
b o u n d a r y  l i n e s  of  t h e  w a t e r  d e s c r i b e d  in t h i s  p a r a g r a p h  
i n c l u d e  t h e  w a c e r  o f  t h e  s t a t e  o n  t h e  e a s t e r n  s h o r e s  of 
M a r m o t  I s l a n d  b e t w e e n  l i n e s  e x t e n d i n g

(A) o n e  a n d  o n e - h a l f  m i l e s  f r o m  t h e  s h o r e l i n e  on  a line 
e x t e n d e d  no: t h w a r d  f r o m  t h e  b o u n d a r y  b e t w e e n  
S e c t i o n  24, T o w n s h i p  22 South, R a n g e  16 West, 
S e w a r d  M e r i d i a n  a n d  S e c t i o n  19, T o w n s h i p  22 South, 
R a n g e  15 West, S e w a r d  M e r i d i a n ;  a n d

(B) o n e  a n d  o n e - h a l f  m i l e s  f r o m  t h e  s h o r e l i n e  on a line 
e x t e n d e d  [ S O U T H W A R D ]  w e s t w a r d  f r o m  t h e  b o u n d a r y  
b e t w e e n  S e c t i o n s  15 a n d  22 A N D  23, T o w n s h i p  33 
So u t h ,  R a n g e  16 W e s t ,  S e w a r d  M e r i d i a n .

T h e s e  c h a n g e s  a r e  n e c e s s a r y  to c o r r e c t  a n  e r r o r  in t h e  legal 
d e s c r i p t i o n  ( S e c t i o n  7, T o w n s h i p  23 S o u t h ,  R a n g e  15 W est, S e w a r d  
M e r i d i a n ,  a n d  S e c t i o n  24, T o w n s h i p  23 S o u t h ,  R a n g e  16 West, S e w a r d  
M e r i d i a n ,  w e r e  i n a d v e r t a n t l y  o m i t t e d ) ; to  i n c l u d e  i m p o r t a n t  sea



c r i t i c a l  a c c e s s  p o i n t  a l o n g  t h e  b o u n d a r y  of t h e  c r i t i c a l  h a b i t a t  
a r e a .

A m e n d  AS 1 6 . 2 0 . 6 3 0 ( c )  as f o llows:

(c) T h e  c o m m i s s i o n e r  s h a l l  r e p o r t  b i e n n i a l l y  to the l e g i s l a t u r e  on 
t h e  s t a t u s  of t h e  S t e l l e r  sea l i o n s  and the M a r m o t  I s l a n d  
r o o k e r i e s .  T h e  la n d  a n d  w a t e r  d e s c r i b e d  in (a) of this 
s e c t i o n  is c l o s e d  t o  m i n e r a l  e n t r y  u n d e r  AS 
3 8 . 0 5 . 1 8 5 - 3 8 . 0 5 . 2 7 5  [ U N T I L  T H E  S T E L L E R  S E A  L I O N  P O P U L A T I O N  IS 
R E M O V E D  F R O M  T H R E A T E N E D ,  E N D A N G E R E D ,  A N D  D E P L E T E D  S P E C I E S  
S T A T U S  U N D E R  16 U. S . C .  1 5 3 1 - 1 5 4 3 ] .

P r o p e r  p r o t e c t i o n  a n d  m a n a g e m e n t  of t h e  S t e l l e r  sea l i o n s  a n d  t h e i r  
r o o k e r i e s  r e q u i r e s  t h e  c l o s i n g  o f  M a r m o t  I s l a n d  C r i t i c a l  H a b i t a t  
A r e a  to m i n e r a l  e n t r y  to p r e v e n t  s u r f a c e  d i s t u r b a n c e  a n d  
d i s p l a c e m e n t  o f  a n i m a l s .  T h e s e  c l o s u r e s  a r e  e s s e n t i a l  for n o t  o n l y  
t h e  r e c o v e r y  o f  S t e l l e r  sea l i o n  p o p u l a t i o n s  b u t  for t h e i r  l o n g  
t e r m  m a i n t e n a n c e  a n d  p r o t e c t i o n  as w e l l .

O m i t  Sec. 2. AS 1 6 . 2 0 . 6 3 0 ,  [AS E N A C T E D  IN SEC, 1 O F  T H I S  ACT, 
IS R E P E A L E D  J U L Y  1, 2005].

P r o p e r  p r o t e c t i o n  a n d  m a n a g e m e n t  o f  t h e  S t e l l e r  sea l i o n s  a n d  t h e i r  
r o o k e r i e s  r e q u i r e s  c r i t i c a l  h a b i t a t  a r e a  s t a t u s  f o r  n o t  o n l y  the 
r e c o v e r y  o f  S t e l l e r  s e a  l i o n  p o p u l a t i o n s  b u t  f o r  t h e i r  l o n g  t e r m  
m a i n t e n a n c e  a n d  p r o t e c t i o n  as  well.
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