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SB264 Cost Estimate

Response Office......................................................... ......................................$1.960,000
Salaries & Benefits 
Office Expenses 
Travel
Office Equipment

Response Corps Establishment & Training _______________________$5,000,000

Depots (11)
Booms, absorbants, pumps, etc. $8,250,000
Speciality Equipment 3,000,000
Contractual Storage 550,000

Subtotal_____________________________________________________ $11,800,000

Oil Spill Containmen & Clean-up Technology Research_______________ $1,000,000

TOTAL $ 1 9 , 7 6 0 , 0 0 0
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Origina l sponsors; Kelly, S t u r g u l e w s k i ,
F.liason, et al.

IN THE SENATE

CS FOR SENATE BILL NO. 264 ( )

IN THE L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S E SSION

A  BILL

For an / c t  entitled: "An A c t  e s t a b l i s h i n g  an oil a n d  h a z a r d o u s  sub stance

r e s p o n s e  office, corps, and depots; a u t h o r i z i n g  use 

of m o n e y  in the c^l a n d  h a z a r d o u s  substance releas e 

respons e fund for c e r t a i n  r e l ated expenses; and 

p r o v i d i n g  for an e f f e c t i v e  date."

BE IT E N A C T E D  B Y  THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. F I N D I N G S  A N D  PURPOSE. (a) The l e gislature  finds that the 

M a r c h  24, 1989, oil spill disaster in P r i n c e  W i l l i a m  Sound demonstrates  a 

need for the state have an i ndependen t spill contai n m e n t  and clean-up

c a p a b i l i t y  in the e\ . nt of future d ischa r g e s  of oil or a h a z a r d o u s  s u b­

stance .

(b) It is the p u rpose of this Act to p r o v i d e  a s s u r ance to the people 

of the state that their health, safety, and w e l l - b e i n g  w i l l  be p r o t e c t e d  

from the a d v e r s e  c o n s e q u e n c e s  of oil and h a z a r d o u s  substance releases of a 

m a g n i t u d e  that p r e s e n t s  a grave and s u b s t a n t i a l  threat to the economy and 

the e n v i r o n m e n t  of the state.

* Sec. 2. AS 46.08.0 40 is amended to read:

bee. 46.08.040. PURPOSES OF T H E  FUND. The c o m m i s s i o n e r  m a y  use 

m o n e y  from the fund to

(1) contain, clean up, and take o the r n e c e s s a r y  action,

such as monitor ing, assessing, investigati ng, and e v a l u a t i n g  the 

r e l e a s e  or thre at e n e d  release of oil or a hazar dous substanc e that 

p oses an i mmin e n t  and substantial t h reat to the public h e a l t h  or

welfare, or to the environment;
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(2) p a y  all costs incurred to establish a n d  m a i n t a i n  the 

oil and ha zardous s u b s t a n c e  response office and for the expenses of 

the oil and h a z a r d o u s  s u b s tance r e s p o n s e  corps and the oil and h a z a r d­

ous substance r e s p o n s e  depots e s t a b l i s h e d  by that office;

(3) p r o v i d e  m a t c h i n g  funds for p a r t i c i p a t i o n  in federal oil 

d i s c h a r g e  cleanup a c t i v i t i e s  and u n d e r  42 U.S.C. 9601 - 9657 (Com pre­

hensive E n v i r o n m e n t a l  Response, Compensation, and L i a b i l i t y  Act of 

1980); and

(4) [(3)] r e c o v e r  the cost to the state or to a m u n i c i p a l­

ity of a c o n t a i n m e n t  and cleanup r e s u l t i n g  from the r e l e a s e  or the

t h r e a t e n e d  release of oil or a h a z a r d o u s  substance.

Sec. 3. AS 46.08 is a m e n d e d  by a d d i n g  n e w  sections to read:

A R T I C L E  2. O I L  A N D  H A Z A R D O U S  S U B S TANCE RESPONSE OFFICE.

Sec. 46.08.100. O F F I C E  ESTABLISHED. (a) Th ere is established  

in the d epartment the oil and h a z a r d o u s  substance r e s p o n s e  office. 

The o ffice shall include  a director and employees w h o  are specially 

tr ained in p r o grams and t e chno logies related to the c o n t a i n m e n t  and 

cleanup of releases or t h r e a t e n e d  releases of oil and h a z a r d o u s  s u b­

stances .

(b) The c o m m i s s i o n e r  m a y  e s t a b l i s h  and m a i n t a i n  the office by

(1) d i rect employment;

(2) c o n tract w i t h  p o l i t ical subdivisions, the U n i v e r s i t y  of 

Alaska, transporters, and other p r i v a t e  persons; or

(3) any c o m b i n a t i o n  of (1) and (2) of this subsection.

Sec. 46.08.110. R E S P O N S E  CORPS. (a) The office shall es tablish

an oil and hazardous substance respon se corps.

(b) The corps consists of volun teers who r e g i s t e r  w i t h  the 

office and agree to be trained by the office in t e c h n i q u e s  for c o n­

tainment and cleanu p and to be a v a i l a b l e  on short n o t i c e  to assis t the
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1 office in c o ntai nment and cleanup.

2 (c) M e m b e r s  of the corps are e n t i tled to wages, p e r  diem, and

3 expenses as de termined by the comm is s i o n e r  for t r a i n i n g  and for days 

spent in service to the state in contai nment and cleanup actions.

5 Sec. 46.08.120. R E S P O N S E  DEPOTS. The office shall m a i n t a i n

6 emergency r e s po nse depots in areas of the state d e t e r m i n e d  by the 

director to be p o t e ntial sites of relea s e s  or t h r e a t e n e d  releases of

8 oil or h a z a rdous substances. The depots shall be e q u i p p e d  and staffed

9 in a m a n n e r  that ensures prompt r e s ponse whe n c o n t a i n m e n t  and cleanup 

actions are necessary.

Sec. 46.08.130. D UTIES OF THE OFFICE. (a) The o ffic e shall be 

p repared to r e s p o n d  p r o m p t l y  to a discharge of oil or a h a z a rdou s
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14 (b) The office m a y  respond u n d e r  (a) of this s e ction  to an oil
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or hazardous substance di scharge only if:

(1) the oil disc harge is a c a tastr ophic oil di sch a r g e  that 

constitutes an emer gency u n d e r  AS 46.04.080(a);

(2) the d i s c harge  of oil or a hazardous substa nce is d e­

clared to be an emergency under AS 46.03.865;

(3) the g o v e r n o r  declares the discharge an e m e r g e n c y  under

AS 26.23;

(4) the c ommis s i o n e r  reason a b l y  b e l ieves  that there has

been a discharge of oil or a hazardous substance, or that there is a

potential discharge of oil or a ha zardous substance, and the discharge 

m ay qualify under (1) - (3) of this subsection; or

(5) the d i s c harge or potential discharge poses an imminent 

and substantial threat to public h ealth or w e lfare or to the e n v i r o n­

ment .

Sec. 46.08.140. E M E R G E N C Y  POWERS. (a) W h e n  the office has
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r e a s o n a b l e  grounds to b e l i e v e  that a release of oil or a hazardous 

s u b s tance  has o c c urred or is thr eatened to occur which, in the j u d g­

men t  of its director, presents an i m m inent or p r esent danger to the 

h e a l t h  or w e l f a r e  of the p eople of the state or w o u l d  result in or is 

likely to re sult in irreve r s i b l e  or ir reparable damage to the natural 

r e s o urces  or environment, and it appears to be p r e j u d i c i a l  to the 

interest of the people of the state to delay action u n t i l  an o p p o r­

tunity for a h e a r i n g  can be provided, state employees or m e mbers  of 

the corps may, w i t h  p e r m i s s i o n  of the director and w i t h o u t  prior 

hearing, enter private p r o p e r t y  for the purpose of contai n m e n t  or 

c l e a n u p .

(b) The p r o p e r t y  owner affected by a response a c t i o n  taken under

(a) of this section has the right to be h e a r d  as soon as practi cable 

and to present p r o o f  to the office that the c o n t a i n m e n t  or cleanup 

action is u n n e c e s s a r y  or that it is not n e c e ssa ry to ent er the p e r­

son's prope r t y  for the conta i n m e n t  or cleanu p action.

Sec. 46.08.150. CONTRACTS. The office may enter into agreements 

w i t h  agencies of the state and federal government, political, s u b d i v i­

sions, the U n i v e r s i t y  of Alaska, and p r i v a t e  entities to

(1) establish and m a i n t a i n  regional oil and hazardous 

substances depots and to a c quire the supplies and equipment neces sary 

for res ponse readiness;

(2) train m e m bers of respon se corps; and

(3) conduct r e s e a r c h  into oil and h a z a r d o u s  substances 

spill technology.

Sec. 46.08.190. DEFINITIONS. In AS 46.08.100 - 46.08.190

(1) "corps" means the oil and hazardous subst a n c e  response

c o r p s ;

(2) "depots" m e a n s  the oil and hazardous subs tance supply 
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and e q u i pment storage depots;

(3) "office" means the oil a n d  h a z a r d o u s  s u b s t a n c e  res ponse

o f f i c e .

* Sec. 4. A P P L I C A B I L I T Y  OF ACT. This A c t  does n o t  r e l i e v e  a p e r s o n  

responsible for an oil terminal facility, o f f s h o r e  e x p l o r a t i o n  or p r o d u c­

tion facility, or a v essel that transports crude oil, or a p e r s o n  w h o  has 

control of a h a z a r d o u s  su bstance from the r e s p o n s i b i l i t y  for c o n t a i n i n g  and 

cleaning up a d i s c h a r g e  of oil or the h a z a r d o u s  s u b s t a n c e  as r e q u i r e d  by 

law.

* Sec. 5. This A c t  takes effect i m m e d i a t e l y  u n d e r  AS 01.10.070(c).
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IN T H E  SENATE

CS F O R  S ENAT E BILL NO. 264 ( )

IN T H E  L E C TSL/.TURE O F  THE STATE OF A L A S K A  

S I X T EENTH L E G I S L A T U R E  - F I R S T  S E S S ION

A  BI LL

For an Act entitled; "An Act e s t a b l i s h i n g  an oil and h a z a r d o u s  s u b s t ance

respo n s e  office, corps, and depots, e s t a b l i s h i n g  an 

account in the oil and h a z a r d o u s  s u b s tance r e l e a s e  

r e s ponse fund, and a u t h o r i z i n g  use of m o n e y  in that 

account for c e r t a i n  r e l a t e d  expenses J.1

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE  STATE OF ALASKA:

* S e c tio n 1. F I N D I N G S  AND. PURPOSE. (a) The l e gisla ture finds that the

E x x o n - V a l d e z W o i l  spill d i s a s t e r ^ d e m o n s t r a t e s  a n e e d  for the state to have

ter
an i n d e p e n d e n t  spill containment and clean-up c a p a b i l i t y  in the event of

future discharges of oil or a h a z a r d o u s  substance.

(b) It is the p u r p o s e  of this A c t  to provide assurance  to the people 

of the state that their health, safety, and w e l l - b e i n g  w i l l  be p r o t e c t e d  

from the adverse  consequence s of oil and h a z a r d o u s  sub stance r e l eases of a 

m a g n i t u d e  that prese n t s  a grave and substa ntial threat to the e c o n o m y  and 

the e n v i r o n m e n t  of the state.

* Sec. 2. AS 46.08 is amended b y  a d d i n g  a n e w  section to read:

Sec. 46.08.015. O IL S PILL C O N T I N G E N C Y  A C C O U N T  ESTABLISHED. (a) 

There is e s t a b l i s h e d  in the oil and h a z a r d o u s  substance r e l e a s e  r e­

sponse fund the oil spill c o n t i n g e n c y  account. The a c c ount shall be 

a d m i n i s t e r e d  by the commissioner.

(b) A p p r o p r i a t i o n s  m a d e  to the account and r e m a i n i n g  in the 

account  at the end of a fiscal year do not lapse u n l e s s  other w i s e  

sp e c i f i e d  in the act m a k i n g  the appropriation.

(c) The a c c ount shall be u s e d  for actual expenses i ncurred under

-1- CSSB 264( )
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AS 4 6 . 0 8 .100 - 46.08.190 and m a y  n o t  be used for c a p i t a l  improvements.

* Sec. 3. AS 46.08.040 is a m e n d e d  b y  a dding a n e w  s u b s e c t i o n  to read:

(b) The c o m m i s s i o n e r  m a y  use m o n e y  from the oil spill c o n t i n­

ge n c y  account to pay all costs i n c u r r e d  to e s t a b l i s h  a n d  m a i n t a i n  the 

oil and h a z a rdous s u b s t a n c e  r e s p o n s e  office a nd for the expens es of 

the oil and hazardous s u b s t a n c e  r e s p o n s e  corps and the oil and h a z a r d­

ous r e s po nse depots e s t a b l i s h e d  by that office.

* Sec. 4. AS 46.08.050(b) is a m e n d e d  to read:

(b) The department  shall d e velop procedures g o v e r n i n g  the e x p e n­

diture of, and a c c o u n t i n g  for, m o n e y  expended f r o m  the fund and from 

the oil spill co ntin g e n c y  a c c o u n t , and m a y  not delay  i m p l e m e n t a t i o n  of 

this c h apte r p e nding the e f f e c t i v e  date of the p r o c e d u r e s .

* Sec. 5. AS 46.08 is a m e n d e d  b y  a d d i n g  n e w  sections to read:

A R T I C L E  2. OIL A N D  H A Z A R D O U S  S U B S T A N C E  R E S P O N S E  OFFICE.

Sec. 46.08.100. O F F I C E  E STABLISHED. (a) T he re is e s t a b l i s h e d  

in the d epartment the oil and h a z a r d o u s  substance r e s p o n s e  office. 

T h e  o f fice shall include a d i r e c t o r  and employees w h o  are sp ecially 

t r a i n e d  in programs and t e c h n o l o g i e s  r e l a t e d  to the c o n t a i n m e n t  and 

c l ean up of releases or t h r e a t e n e d  r e l eases of oil and h a z a r d o u s  s u b­

stances .

(b) The c o m m i s s i o n e r  m a y  e s t a b l i s h  and m a i n t a i n  the office by

(1) direct employment;

(2) contract w i t h  p o l i t i c a l  subdivisions, the U n i v e r s i t y  of 

Alaska, transporters, and o t h e r  p r i v a t e  persons; or

(3) any c o m b i n a t i o n  of (1) and (2) of this subsection.

Sec. 46.08.110. R E S P O N S E  CORPS. (a) The office shall e s t a blish

an oil and hazardous s u b s t ance r e s p o n s e  corps.

(b) The corps c o n s i s t s  of v o l u n t e e r s  w h o  r e g i s t e r  w i t h  the 

o ffic e and agree to be t r a i n e d  by the office in techn iques for 
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c o n t a i n m e n t  a n d  cleanup and to be a v a i l a b l e  on short n otice  to assist 

the o f f i c e  in containmen t and cleanup.

(c) M e m b e r s  of the corps are e n t i t l e d  to wages, per diem, and 

e xpenses as d e t e r m i n e d  b y  the c o m m i s s i o n e r  for train ing and for days 

spent in s e r v i c e  to the state in c o n t a i n m e n t  and cleanup actions.

Sec. 46.08. 120. R E S P O N S E  DEPOTS. The o ffi ce shall m a i n t a i n  

e m e r g e n c y  r e s p o n s e  depots in areas of the state d e t e r m i n e d  by the 

d i r e ctor to be potential sites of r e l e a s e s  or t h r e a t e n e d  re leases of 

oil or h a z a r d o u s  substances. The depots shall be equ ipped and staffed 

in a m a n n e r  that ensures p rompt response w h e n  conta inment and cleanup 

actions are necessary.

Sec. 46.08.130. D UTIES O F  THE OFFICE. (a) The office shall be

prepared,- to /^respond p r o m p t l y  to a d i s c harge ofOWlUfi  Jo(aâ H
s u b s t a n c e ^ i n t o  the n a v i gable w a t e r s  of the state.

(b) The office m a y  r e s p o n d  under (a) of th 

or h a z a r d o u s  substance d i s c harg e only if:

(1) the oil d i s c harge is a catast r o p h i c  oil discharge that

consti t u t e s  an emergency u n d e r  AS 46.04.080(a);

(2) the d i s c harge of oil or a hazardous substance is d e­

clared to be an emergency u n d e r  AS 46.03.865;

(3) the gove r n o r  declares the discharge an e m e r g ency u nder  

AS 26.23; or

(4) the c o m m i s s i o n e r  r e a s o n a b l y  believes that there has 

been a d i s c h a r g e  of oil or a hazardous substance, or that there is a 

p o t e n t i a l  d i s c h a r g e  of oil or a hazardous substance, and the discharge 

m a y  q u a l i f y  u n d e r  (1) - (3) of this subsection.

Sec. 46.08.140. E M E R G E N C Y  POWERS. (a) W h e n  the office has 

r e a s o n a b l e  g r ounds to b e l i e v e  that a release of oil or a hazard ous 

substance has occurred or is threaten ed to occur which, in the

-3- CSSB 264( )
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j u d g m e n t  of its director, present s an imminent or p r e s e n t  danger to 

the h e a l t h  or w e l f a r e  of the people of the state or w o u l d  result in or 

is l i k e l y  to r e s u l t  in i r r e v e r s i b l e  or irreparable damage to the 

n a t u r a l  r e s o u r c e s  or environment, and it appears to be p rejudicial to 

the i n t erest  of the p e o p l e  of the state to d e l a y  action until an 

o p p o r t u n i t y  for a h e a r i n g  can be provided, state e m p l oyee s or members 

of the corps may, w i t h  p e r m i s s i o n  of the dir ector and w i t h o u t  prior 

h earing, enter p r i v a t e  p r o p e r t y  for the purpose of containm ent or 

cleanup.

(b) The p r o p e r t y  o w n e r  affec t e d  by a response a c tion taken under

(a) of this s e c t i o n  has the right to be h e a r d  as soon as practicab le 

and to p r e s e n t  p r o o f  to the office that the c o n t a i n m e n t  or cleanup 

a ctio n is u n n e c e s s a r y  or that it is not n e c e s s a r y  to enter the p e r­

son's p r o p e r t y  for the c o n t a i n m e n t  or cleanup action.

Sec. 46.08.150. CONTRACTS. The o f fice may  e n t e r  into agreements 

w i t h  a g e ncie s of the state and federal government, p o l i t i c a l  s u b d i v i­

sions, the U n i v e r s i t y  of Alaska, and p r i v a t e  entities to

(1) e s t a b l i s h  and m a i n t a i n  regional oil and hazardous 

s ubsta n c e s  depots and to a c q u i r e  the supplies and e q u i p m e n t  necessa ry 

for r e s p o n s e  readiness;

(2) train m e m b e r s  of respo nse corps; and

(3) conduct r e s e a r c h  into oil and h a z a r d o u s  substances 

spill technology.

Sec. 46.08.160. USE OF M O N E Y  IN THE OIL S P I L L  C O N T I N G E N C Y  A C­

COUNT. Subj ect to legisl a t i v e  appropriation, the c o m m i s s i o n e r  m a y  use 

m o n e y  in the oil spill c o n t i n g e n c y  account for costs of personal 

servi c e s  or contracts e n t e r e d  into under  AS 46.08.100 - 46.08.190, and 

for p u r c h a s e s  of n e c e s s a r y  equipment, supplies, and t r a n sport ation for 

the office, corps, and depots.
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Sec. 46.08.190. DEFINITIONS. In AS 4 6 . 0 8 . 1 0 0  - 4 6 . 0 8 . 1 9 0

(1) "corps" means the oil a n d  h a z a r d o u s  s u b s t a n c e  respon se

c o r p s ;

(2) "depots" means the oil a n d  h a z a r d o u s  s u b s t a n c e  supply 

and e q u i p m e n t  storage depots;

(3) "office" means the oil and h a z a r d o u s  s u b s t a n c e  r e s ponse

o f f i c e .

* Sec. 6. A P P L I C A B I L I T Y  OF ACT. This A c t  does not r e l i e v e  a p e r s o n  

re s p o n s i b l e  for an oil terminal facility, o f f s h o r e  e x p l o r a t i o n  or p r o d u c­

tion facility, or a vessel that transpo rts crude oil, or a p e r s o n  w h o  has 

control of a h a z a r d o u s  substance from the r e s p o n s i b i l i t y  for c o n t a i n i n g  and 

cleaning up a disch arge of oil or the h a z a r d o u s  s u b s tance as r e q u i r e d  b y  

law.

\
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O r i g i n a l  sponsors: Kelly, S t u r g u l e w s k i ,
Eliason, et al.

IN T HE SENATE

CS F O R  S ENATE BILL NO. 264 ( )

IN T H E  L E G I S L A T U R E  O F  THE STATE OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  SESSION

A  BILL

For a n  A c t  entitled: "An A c t  e s t a b l i s h i n g  an oil and h a z a r d o u s  substance

r e s p o n s e  office, corps, and depots; and a uthorizing  

the u s e  of the oil and hazar dous s u b s ta nce release 

r e s p o n s e  fund for c e r t a i n  rela ted exp ens e s . "

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. FIND INGS A N D  PURPOSE. (a) The l egis lature finds that the 

E x x o n  V a l d e z  oil spill d i s as ter d e mo nstrates a n e e d  for the state to have 

an i n d e p e n d e n t  spill c o n t a i n m e n t  and clean-up  capa bi l i t y  in the event of 

future disch arges of oil or a h a z a r d o u s  substance.

(b) It is the p u rpose of this A c t  t*- provide a s s u r a n c e  to the people 

of the state that their health, safety, and w e l l - b e i n g  w i l l  be p r o t e c t e d  

from the advers e c o n sequences of oil and ha zar d o u s  s u b s tanc e releases of a 

m a g n i t u d e  that presen ts a grave and sub sta n t i a l  threat to the e c o n o m y  and 

the e n v i r o n m e n t  of the state.

* Sec. 2. AS 46.08 is amended  by a dding new sections to read:

A R T I C L E  2. OIL AND HAZAR D O U S  S U B S TANC E R E S PONSE OFFICE.

Sec. 46.08.100. O F F I C E  ESTABLISHED. (a) There is e stablished  

in the department the oil and h a z a r d o u s  substance r e s p o n s e  office. 

The office shall include a d i r ect or and employees w h o  are specially 

trained  in programs and technologies r e lated to the c ontainme nt and 

c l e a n u p  of releases or threa t e n e d  releases of oil and h a z a r d o u s  s u b­

stances  .

(b) The c o m m i s s i o n e r  may e s t a b l i s h  and m a i n t a i n  the office by

(1) direct employment;
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(2) contract w i t h  p o l i t i c a l  subdivisions, the U n i v e r s i t y  of 

Alaska, transporters, and other p r i v a t e  persons; or

(3) any c o m b i n a t i o n  of (1) and (2) of this subsection.

Sec. A 6 . 0 8 . n 0 .  R E S P O N S E  CORPS. (a) The o f fic e shall e s t a blish

an oil and h a z a r d o u s  substance r e s p o n s e  corps.

(b) The corps consists of v o l u n t e e r s  w h o  r e g i s t e r  w i t h  the 

office and agree to be trained by the office in techniques for c o n­

tainment and cleanup and to be a v a i l a b l e  on short n o t i c e  to assist the 

office in c o n t a i n m e n t  and cleanup.

(c) M e m b e r s  of the corps are e n t i t l e d  to wages, per diem, and

expenses as d e t e r m i n e d  by the c o m m i s s i o n e r  for t r a ining and for days
#

spent in service to the state in c o n t a i n m e n t  and cleanu p actions.

Sec. 46.08.120. R E S P O N S E  DEPOTS. The o f f i c e  shall m a i n t a i n  

e m e r g e n c y  r e s p o n s e  depots in areas of the state d e t e r m i n e d  by the 

director to be p o t e ntial  sites of r e l e a s e s  or t h r e a t e n e d  releases of 

oil or h a z a r d o u s  substances. The depot? shall be e q u i p p e d  ano staffed 

in a m a n n e r  that ensures prompt r e s p o n s e  w h e n  c o n t a i n m e n t  and cleanup 

actions are necessary.

Sec. 46.08.130. DUTI ES OF THE OFFICE. (a) The office shall be 

p r e pared to r e spond p r o m p t l y  to a discharge of oil or a h a z a r dous 

substance into the n a v i g a b l e  w at ers of the state.

(b) The office m a y  r e spond u n d e r  (a) of this section to an oil 

or h a z a r d o u s  substance discharge only if:

(1) the oil discharge is a c a tastrophi c oil discharge that 

c onstitutes  an e m e r gency under  AS 46.04.080(a);

(2) the discharge of oil or a haz ardous substance is d e­

clared to be an e m e r g e n c y  under AS 46.03.865;

(3) the g o v e r n o r  declares the discharge an e m e r gency u n d e r  

AS 26.23; or
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(4) the com missioner r e a s o n a b l y  bel ieves that there has

2 b e e n  a d i s c harg e of oil or a haz ardous substance, or that there is a

3 p o t e n t i a l  discharge of oil or a haza rdous substance, and the discharge

4 m a y  q u alif y unde r (1) - (3) of this subsection.

5 Sec. 46.08.1 AO. E M E R GENC Y P O W E R S . (a) When the office has

6 r e a s o n a b l e  grounds to believe that a release of oil or a hazardous

7 substa nce has occurred or is threatened to occur which, in the judg-

8 m e n t  of its director, presents an imminent  or p r esent d a n g e r  to the

9 h e a l t h  or w e l f a r e  of the people of the state or w o u l d  r e s u l t  in or is 

likely to result in irreversible or irreparable damage to the natural 

r e s o urces or environment, and it appears  to be p r e j u d i c i a l  to the 

interest of the people of the state to delay a c t i o n  u n t i l  an o p p o r­

tun i t y  for a hearing can be provided, state employees or m e m b e r s  of 

the corps may, with permission of the direct or and w i t h o u t  prior

151| hearing, enter private property for the purpose of c o n t a i n m e n t  or

1611 cleanup.

17|j (b, The property owner affected by a response action taken under

(a) of this section has the right to be he ard as soon as practi c a b l e  

and to p r e se nt proof to the office that the c ontai n m e n t  or cleanup 

a c t i o n  is u n n e c e s s a r y  or that it is not n e c e s s a r y  to enter the p e r­

son's p r o p e r t y  for the containment or cleanup action.

22|| Sec. A6.08.150. CONTRACTS. The office may enter into agreements

23 w i t h  agencies of the state and federal government, p o l i t i c a l  subdivi-

24 s i o n s , the U n i v e r s i t y  of Alaska, and p r i v a t e  entities to

25|| (1) establish and m a i n t a i n  regional oil and hazardous

substanc es depots and the supplies and equipment n e c e s s a r y  for

10|

11

12

13

14

18

19

20 

21

2627|| re sp o n se  r e a d i n e s s ;28H (2) t r a i n  members o f  response c o r p s ;  and29H (3) conduct r e s e a r c h  i n t o  o i l  and hazardous s u b s t a n c e s- 3 -  CSSB 26A( )
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spill technology.

Sec. 46.08.190. DEFINITIONS. In AS 46. 08.100 - 46.08.190

(1) "corps"  mean s the oil and h a z a rdous s u b s tance response

c o r p s ;

(2) " depots" meai \ the oil and ha zar d o u s  s u b s tance supply 

and equi p m e n t  s t or age depots;

(3) "office" m e a n s  the oil and h a z a rdous subst ance res ponse

o f f i c e .

* Sec. 3. AS 4 6 . 0 8.040  is a m e n d e d  to read:

Sec. 46.08.040. P U R P O S E S  OF TH E FUND. T h e  c o m m i s s i o n e r  m a y  use 

m o n e y  from the fund to

(1) contain, clean up, and take o ther  n e c e s s a r y  action,

such as m o n i t o r i n g ,  assessing, investigating, and e v a l u a t i n g  the

r e l e a s e  or t h r e a t e n e d  r e l e a s e  of oil or a h a z a r d o u s  s u b s ta nce that 

poses an imminent and substantial threat to the p u b l i c  h e a l t h  or 

welfare , or to the environment;

(2) p a y  all costs incurred to e s t a blish and m a i n t a i n  the

oil and haz ardous s u b s tance response office and for the expenses of 

the oil and h a z a r d o u s  substance response corps and the oil and h a z a r d­

ous response depots e s t a b l i s h e d  by that office;

(3) p r o v i d e  m a t c h i n g  funds for p a r t i c i p a t i o n  in federal oil 

d i s c h a r g e  cleanup activi t i e s  and under 42 U.S.C. 9601 - 9657 ( C o m p r e­

hen s i v e  E n v i r o n m e n t a l  Response, Compensation, and L i a b i l i t y  Act  of 

1980) ; and

(4) [(3)] r e c o v e r  the cost to the state or to a m u n i c i p a l­

ity of a contai n m e n t  and cleanup res ulting from the release or the 

t h r e a t e n e d  r e lease of oil or a hazardous substance.

* Sec. 4. A P P L I C A B I L I T Y  OF ACT. This Act does not r e l i e v e  a p erson 

responsible for an oil terminal facility, o f f s hore e x p l o r a t i o n  or 
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p r o d u c t i o n  facility, or a v e s s e l  that t r a n s p o r t s  crude oil, or a person 

w ho has c o n t r o l  of a h a z a r d o u s  substance f r o m  the r e s p o n s i b i l i t y  for c o n­

taining a nd c l e a n i n g  up a discharge of oil or the h a z a r d o u s  sub stance as 

r e q u i r e d  by law.
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A D M I N I S T E R  O I L  S P I L L  E M E R G E N C Y  C O N T A I N M E N T  FUND 
($170.0)

T h e  D e p a r t m e n t  p r o j e c t s  t h e  n e e d  f o r  an  a c c o u n t a n t  a n d  an 
a c c o u n t i n g  t e c h n i c i a n  t o  set u p  a n d  a d m i n i s t e r  t h e  fund, a n d  to 
t r a c k  a n d  a p p r o v e  p a y m e n t s  f r o m  t h e  f u n d  ($1 2 0 .0 ).

T h e  D e p a r t m e n t  a l s o  f o r e s e e s  a n e e d  f o r  $ 5 0 . 0  in c o n t r a c t u a l  f u n d s  
t o  p r e p a r e ,  p u b l i s h  a n d  d i s t r i b u t e  t h e  a n n u a l  r e p o r t  o n  d i s c h a r g e s ,  
e n v i r o n m e n t a l  e f f e c t s ,  t h e  o p e r a t i o n a l  s t a t u s  o f  t h e  r e s p o n s e  
c orps, a n d  n e e d e d  c h a n g e s .

1 0 0 $ 80.0
200 $ 5.0
300 $ 60. 0
400 $ 5.0
500 $ 2 0 . 0
T o t a l $ 1 7 0 . 0

E S T A B L I S H  O I L  S P I L L  C O N T A I N M E N T  S T R I K E  F O R C E  
($1,930.0)

T h e  S t r i k e  F o rce w o u l d  c o n s i s t  of a f u l l - t i m e  s t a f f  o f  n i n e  a g e n c y  
p e r s o n n e l :  a d i r e c t o r ,  s i x  r e s p o n s e  s p e c i a l i s t s ,  o n e  c l e r k - t y p i s t  
a n d  o n e  a d m i n i s t r a t i v e  a s s i s t a n t .  F i r s t - y e a r  c o s t s  t o  e s t a b l i s h  
a n d  s t a f f  t h e  o f f i c e  a r e  e s t i m a t e d  a t  $700.0. S u b s e q u e n t  y e a r  
c o s t s  a r e  e s t i m a t e d  a t  $600.0. O t h e r  c o s t s  i n c l u d e  t r a i n i n g  
c o n t r a c t s  ($200.0), c o n t r a c t s  w i t h  l o c a l  g o v e r n m e n t s  ($500.0), 
w a g e s  a n d  p e r  d i e m  f o r  v o l u n t e e r  t r a i n i n g  ($300.0), a n d  c o n t r a c t s  
w i t h  p r i v a t e  r e s p o n s e  s p e c i a l i s t s  ($1 0 0 .0 ).

1 0 0 $ 6 6 0 . 0
2 0 0 $ 60.0
3 0 0 $ 1 1 0 0 . 0
4 0 0 $ 15.0
5 0 0 $ 95.0
T o t a l $ 1 , 9 3 0 . 0

* i n c l u d e s  $ 1 0 0 . 0  in f i r s t - y e a r  c o s t s



Alaska State Legislature
Sena to r D rue Pearce, Chair
Sena to r T im  Kelly 
S en a to r R ick H alfo rd 
S en a to r Pau l F isch e r 
S en a to r Al A dam s

SE N A T E  S P E C IA L  C O M M IT T E E  O N  O IL  A N D  G A S

WHILE IN JUNEAU 
P O. BOX V
JUNEAU. ALASKA 99 8 il 
(907) 4654993

3111 C STREET. SUITE 150 
ANCHORAGE. ALASKA 9950J 
!907) 561 2038

To: M e m b e r s  of t h e  S e n a t e  S p e c i a l
C o m m i t t e e  o n  O i l  a n d  G a s

From: C o m m i t t e e  s t a f f

Re: SB 266, s e c t i o n a l  a n a l y s i s

D ate: A p r i l  11, 1989

S e c t i o n  1: F e e  on C r u d e  O i l  D e l i v e r e d

A S  4 3 . 5 9 . 0 1 0 ,  F e e  L e v i e d .

A  n e w  c h a p t e r  is a d d e d  t o  T i t l e  43, R e v e n u e  a n d  T a x a t i o n .  
C h a p t e r  59, w o u l d  i m p o s e  a 2 c e n t  p e r  b a r r e l  f e e  o n  c r u d e  oil 
t h a t  is t r a n s p o r t e d  i n  t h e  m a r i n e  w a t e r s  of the state.

A S  4 3 . 5 9 . 0 2 0 ,  A d m i n i s t r a t i o n  o f  t h e  Fe e .

T h e  f e e  w o u l d  b e  p a i d  o n  t h e  a m o u n t  o f  oil, l e s s  r o y a l t y  oil, 
r e p o r t e d  b y  the p e r s o n  d e l i v e r i n g  t h e  c r u d e  oil to t h e  p o r t  for 
t r a n s p o r t a t i o n .  T h e  p e r s o n  p a y i n g  t h e  f e e  w o u l d  f i l e  a r e p o r t ,  
u n d e r  oath, w i t h  t h e  D e p a r t m e n t  of  R e v e n u e .  If t h e  r e p o r t  is 
d e l i n q u e n t ,  a p e n a l t y  of $ 1 , 0 0 0  p e r  d a y  w i l l  b e  i m p o s e d .  T h i s  
p e n a l t y  is in a d d i t i o n  t o  t h e  p e n a l t y  f o r  d e l i n q u e n t  fees.

T h e  d e p a r t m e n t  m a y  a l s o  r e q u i r e  t h e  p e r s o n  o b l i g a t e d  t o  p a y  t h e  
f e e  t o  f u r n i s h  a d d i t i o n a l  i n f o r m a t i o n  t o  d e t e r m i n e  h o w  t h e  fee 
w a s  c o m p u t e d .  T h e  d e p a r t m e n t  a l s o  is a u t h o r i z e d  t o  c o n d u c t  
h e a r i n g s ,  c o m p e l  w i t n e s s e s  a n d  r e q u i r e  t h e  p r o d u c t i o n  of 
d o c u m e n t s  t o  i n v e s t i g a t e  t h e  f a c t s  s u p p o r t i n g  t h e  r e p o r t e d  v o l u m e  
of c r u d e  o i l  t r a n s p o r t e d .

If t h e  r e p o r t e d  v o l u m e  o f  c r u d e  is u n t r u e  or i n c o r r e c t ,  o r  t h e  
p e r s o n  r e s p o n s i b l e  f a i l s  t o  m a k e  a r e p o r t ,  t h e  d e p a r t m e n t  s h a l l  
d e t e r m i n e  t h e  c o r r e c t  a m o u n t  of  c r u d e  oil on w h i c h  to b a s e  t h e  
fe e .

If t h e  fee is d e l i n q u e n t  it w i l l  b e a r  a n  i n t e r e s t  o f  12 p e r c e n t .  
If t h e  r e p o r t  is n o t  f i l e d ,  t h e  d e p a r t m e n t  w i l l  e x a m i n e  t h e  
d o c u m e n t s  of t h e  r e s p o n s i b l e  p a r t y  a n d  c o m p u t e  t h e  fee. T h e  
c o s t s  of e x a m i n a t i o n  w i l l  b e  a d d e d  to a n y  p e n a l t i e s  a c c r u e d .
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A n y  o v e r p a y m e n t  w i l l  b e  r e f u n d e d .  T h e  d e p a r t m e n t  m a y  a d o p t
r e g u l a t i o n s  r e q u i r e d  b y  t h i s  c h a p t e r .  T h e  d e p a r t m e n t  m a y  a l s o  
r e q u i r e  a s u f f i c i e n t  b o n d  f r o m  t h e  r e s p o n s i b l e  p a r t y .

If t h e  r e p o r t s  h a v e  n o t  b e e n  f i l e d  o r  a r e  i n s u f f i c i e n t ,  t h e  
D e p a r t m e n t  o f  L a w  s h a l l  i n s t i t u t e  t h e  n e c e s s a r y  a c t i o n  t o  e n j o i n  
t h e  p e r s o n  f r o m  c o n t i n u i n g  o p e r a t i o n s .

A S  4 3 . 5 9 . 0 3 0 ,  D i s p o s i t i o n  of P r o c e e d s  o f  Fee.

T h e  c o l l e c t e d  fees w i l l  b e  s e p a r a t e l y  a c c o u n t e d  f o r  w i t h i n  t h e  
g e n e r a l  fund.

A S  4 3 . 5 9 . 0 4 0 ,  U s e  of R e v e n u e  D e r i v e d  f r o m  Fee.

The l e g i s l a t u r e  m a y  a p p r o p r i a t e  t h e  a n n u a l  e s t i m a t e d  b a l a n c e  of 
the a c c o u n t  t o  t h e  o i l  s p i l l  e m e r g e n c y  c o n t a i n m e n t  fund.

A S  4 3 . 5 9 . 0 5 0 ,  S u s p e n s i o n  a n d  R e i m p o s i t i o n  o f  t h e  Fee.

T h e  f e e  m a y  b e  s u s p e n d e d  o r  r e i m p o s e d  u n d e r  v a r y i n g  
c i r c u m s t a n c e s .  If t h e  f u n d  c o n t a i n s  $ 2 0 , 0 0 0 , 0 0 0  a f t e r  p a y m e n t  of 
t he f e e s  a n d  a m o u n t s  e x p e n d e d  f r o m  t h e  fund, f e e  c o l l e c t i o n  is 
s u s p e n d e d .  W h e n  t h e  f u n d  d i p s  b e l o w  $ 2 0,000, 000 t h e  f e e  is 
r e i m p o s e d .

A S  4 3 . 5 9 . 0 6 0 ,  F e e  N o t  I m p o s e d .

A  y e a r - l o n g  s u s p e n s i o n  w i l l  o c c u r  if t h e  l e g i s l a t u r e  f a i l s  to 
a p p r o p r i a t e  a n  a m o u n t  of m o n e y  f r o m  t h e  g e n e r a l  f u n d  to  r e s t o r e  
the c o n t i n g e n c y  f u n d  t o  at  l e a s t  $2 0 ,0 0 0 ,0 0 0 .

A S  4 3 . 5 9 . 1 0 0 ,  D e f i n i t i o n s .

D e f i n i t i o n s  p e r t i n e n t  t o  t h i s  s e c t i o n .

S e c t i o n  2:

A S  4 6 . 0 4 . 0 9 0 ,  O i l  D i s c h a r g e  C l e a n u p  P e r s o n n e l ,  E q u i p m e n t  
E x p e n s e s .

T h i s  s e c t i o n  is a m e n d e d  t o  r e q u i r e  t h e  d e p a r t m e n t ,  w h e n  p r i v a t e  
c o n t r a c t i n g  is not f e a s i b l e ,  t o  e s t a b l i s h  a n d  m a i n t a i n  at p o r t s ,  
h a r b o r s  a n d  o t h e r  l o c a t i o n s  f r o m  w h i c h  c r u d e  o i l  is r e g u l a r l y  
t r a n s p o r t e d ,  c l e a n u p  p e r s o n n e l ,  e q u i p m e n t  a n d  s u p p l i e s  t h a t  a r e  
n e c e s s a r y  to c l e a n  u p  o i l  d i s c h a r g e s .

S e c t i o n  3: O i l  S p i l l  C o n t a i n m e n t

A S  4 6 . 0 4 . 2 0 0 ,  Oil S p i l l  E m e r g e n c y  C o n t a i n m e n t  F u n d .

2



A  n e w  s e c t i o n  c r e a t i n g  t h e  oil s p i l l  e m e r g e n c y  c o n t a i n m e n t  fund 
is a d d e d  to  C h a p t e r  4, O i l  P o l l u t i o n  C o n t r o l ,  T i t l e  46. T h e  fund 
is a n o n l a p s i n g ,  r e v o l v i n g  f u n d  w i t h i n  the D e p a r t m e n t  of 
E n v i r o n m e n t a l  C o n s e r v a t i o n .  The l e g i s l a t u r e  m a y  a n n u a l l y  
a p p r o p r i a t e  f e e s  c o l l e c t e d  u n d e r  A S  43.59.

A S  4 6 . 0 4 . 2 1 0 ,  D u t i e s  o f  t h e  C o m m i s s i o n e r .

T h e  c o m m i s s i o n e r  o f  A D E C  s h a l l  a d m i n i s t e r  the fund; p a y  d i r e c t  
c o s t s  a s s o c i a t e d  w i t h  a n  oil d i s c h a r g e ;  r e p o r t  a n n u a l l y  r e g a r d i n g  
c i r c u m s t a n c e s  r e l a t i n g  t o  t h e  u s e  of t h e  f u n d  to  t h e  l e g i s l a t u r e  
a n d  g o v e r n o r ;  a n d  m a k e  r e c o m m e n d a t i o n s  r e g a r d i n g  c h a n g e s  
n e c e s s a r y  t o  t h e  s t r i k e  f u n d  or f u n d  i t s elf.

A S  4 6 . 0 4 . 2 2 0 ,  U s e  of  F u n d .

T h e  f u n d  m a y  e x p e n d  m o n e y  f r o m  t h e  f u n d  w h e n  an  o i l  d i s c h a r g e  in 
e x c e s s  of 1 0 0 , 0 0 0  b a r r e l s  o c c u r s  or is i m m i n e n t ,  o r  t h e  g o v e r n o r  
d e c l a r e s  t h e  o i l  d i s c h a r g e  a n  e m e r g e n c y .

T h e  f u n d  m a y  n o t  be  u s e d  f o r  g r a n t s  o r  t o  r e i m b u r s e  p a r t i e s  for 
e x p e n d i t u r e s  i n c u r r e d  w i t h o u t  p r i o r  a u t h o r i z a t i o n  f r o m  the 
c o m m i s s i o n e r .

A S  4 6 . 0 4 . 2 3 0 .  O i l  S p i l l  C o n t a i n m e n t  S t r i k e  Force.

T h e  c o m m i s s i o n e r  s h a l l  e s t a b l i s h  a n  o i l  s p i l l  s t r i k e  f o r c e  
c o m p r i s e d  of oil s p i l l  s p e c i a l i s t s .  The c o m m i s s i o n e r  is 
a u t h o r i z e d  to h i r e  d i r e c t l y ,  c o n t r a c t  w i t h  o t h e r s  o r  do  both. 
T h e  f u n d  m a y  b e  u s e d  f o r  p e r s o n a l  s e r v i c e s  o r  c o n t r a c t s  a n d  any 
n e c e s s a r y  s u p p l i e s .

A S  4 6 . 0 4 . 9 0 0  D e f i n i t i o n s .

P e r t i n e n t  d e f i n i t i o n s  t o  t h i s  s e c t i o n .

S e c t i o n  4:

R e p e a l s  e x i s t i n g  d e f i n i t i o n  s e c t i o n  of C h a p t e r  4.

S e c t i o n  5:

I m m e d i a t e  e f f e c t i v e  date.
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S UBJECT: Oil spill emergen cy fund and response 
mechanism, and ide ntification  of a source of 
revenue for containm ent and cleanup -- s e c­
tional analysis (Work order 6-118O E )

TO:

FROM:

Senator R i c k  H a l f o r d

Jack C h e n o w e t h  
L e g i s l a t i v e  Counsel /

T he b i l l  title summarizes the p r i n c ipal provisions of this 
legislation, addressing, as it does

-- c r e a t i o n  of an oil spill e m e r gency containment fund 
as a source of m o n e y  to m i t i g a t e  the effects of damages 
from oil spills, and setting limitations on use of m o n­
ey from that fund;

-- e s t ablishmen t of a state oil spill containment 
s trike force; and

-- imposi t i o n  of a 2 cent per barrel fee on oil d e­
li v e r e d  to an A l a s k a  port for t r a n s p o r t a t i o n  from the 
state by m arine vessel.

Bill s e c t i o n  1 , amending AS 43, imposes the fee. In e s­
sence:

-- AS 43.59.010 levies the fee and defines its a p p l i c a­
tion.

-- AS 43.59.020 sets out the process of a d m i n i s t r a t i o n  and 
c o l l e c t i o n  of the fee. P a t t e r n e d  after similar provision s 
of AS 43.55, the fee is m a d e  p a y a b l e  quarterly, 20 days a f­
ter the close of the calendar quarter, and is due and p a y­
able by the pa rty del ivering the oil for transportation.
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—  AS A3.59.030 requires deposit of the fee proceeds into 
the general fund and requires a separate a ccounting of them.

-- AS A3.59.040 authorizes the legislature to appropr iate 
the annual estima ted balance of revenue obtained from p a y­
ment of the fee to the oil spill emergency containment fund 
establ ished later in the legislation.

-- AS A3.59.050 prescribes circumstanc es under w h i c h  the 
fee m a y  be suspended and reimposed. Payment of the fee is 
suspended commencing the first day of the second calendar 
quarter following a d e t e r m i n a t i o n  that the difference b e­
tween the cumulative deposits of the fee made through the 
calendar quarter and amounts e x p e n d e d  f r o m  the contingenc y 
fund equal or exceed $20,000,000. Payment of the fee is 
r e i m p o s e d  commencin g the first day of the second calendar 
quarter follow ing a d e t e r m i n a t i o n  that the difference b e­
tween the cumulative deposits of the fee made through the 
calendar quarter and amounts e x p e n d e d  from the contin g e n c y  
fund are less than $20,000,000. The section sets out a p r o­
cess by w h i c h  these determin ations are to be made.

-- AS A3.59.060 authorizes a y e a r - l o n g  suspension of the 
fee p a y a b l e  during a state fiscal year if the legi slature 
fails to a ppropriate an amount of m o n e y  from the general 
fund to r e s tore the contin g e n c y  fund to at least 
$2 0 ,0 0 0 ,0 0 0 .

-- D e f i n i t i o n s  pert inent to the fee are coll ected a n d  set 
out in AS A3.59.100.

Bill section 2 amends existi ng AS 46.08.090(a) to require 
the c o m m i s s i o n e r  of enviro n m e n t a l  con ser v a t i o n  to establ ish 
and maintain, at state ports and  harbors "from w h i c h  crude 
oil is r e g u l a r l y  t r a n s p o r t e d  by vess el" the n e c e s s a r y  p e r­
sonnel and equipment to be able to p r o p e r l y  address oil d i s­
charges. A u t h o r i t y  given in current law by w h i c h  the c o m­
mis s i o n e r  m a y  meet this r e s p o n s i b i l i t y  by contract is c o n­
tinued.

The m a t e r i a l  in article 2, add ed by bill section 3, e s t a b­
lishes the oil spill e m e r gency c o n t a i n m e n t  fund and defines 
the duties of the c o mmissi oner of e n v i r o n m e n t a l  c o n s e r v a t i o n  
w i t h  respect to that fund. The requir e m e n t  of s u b m i s s i o n  of 
an a nnual report should serve to keep the legislature a p­
pri s e d  of the fund's a b i l i t y  to address oil d ischarge c l e a n­
up efforts. T h e  c o m mis sioner m a y  draw on the fund if the
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discharge is ca tastrophic or if the governor  declares an 
emergency.

Bill section 3 also specifies that the c o mmissio ner is to 
es t a b l i s h  an oil spill contain ment strike force, and i n d i­
cates how that force m a y  be maintained. E x p e n d i t u r e  of m o n­
ey from the fund for m a i n t e n a n c e  of the task force is s u b­
ject to legislati ve appropriation.

A r t i c l e  3 b ill section 3 carries forward from AS 46.04.120 
the definitions a p p l i c a b l e  to this chapter (AS 46.04). The 
e x i sting definitions, set out AS 46.04.120, are r e p e a l e d  in 
bill section 4 . (This change e f f e c t i v e l y  re-orders the d e f­
initions in order to k e e p  them last in the chapter, f o l l o w­
ing the additional material.)

The bill is given an imme diate e f f e cti ve date b y  bill s e c­
tion 5.

JC : gC 
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An o il c leanup barge and smal - • sk immer boat* *)t out the w in d ;

Spill dooms Sou?!
Counting bodies is all anyone can do, state wii
By CRAIG MEDRED
Daly News outdoors editor

As the  g r im y  tentacles o f an 
l l - m i l l lo n - g a l lo n  o i l  s p i l l  
spread west fro m  Valdez to 
choke and d row n  the w i ld l i fe  
o f p r im o rd ia l P rince  W illia m  
Sound on M onday, w ould -be

sands o f vo lun tee rs  w ho  could 
e a s ily  gel to  the  scene to help. 
T h a t w i l l  n o t be the case in  the 
Sound.

"T here 's  ju s t  a lo t  o f  prob­
le m s  ou t th e re ,"  sa id  Pam 
Bergm an, head o f the reg iona l 
response team  fo r  the  D epart-

rescuers stood powerless to  act.-, h o t thousands are  expected. l o \  rn e n t of-.the In te r io r , •a  AAnnf „ n i -  ' - d J *  •• — - . P r o b le m s  c it e d  h vA  bo d y  count o f dead a n i­
m als is  about a l l  th a t anyone 
can hope to  do, sa id  Jon L y ­
man, a spokesm an fo r  the  A la s ­
ka  D epartm ent o f F ish  and 
Game.

The w ild e rn e s s  th a t has 
made the  Sound so rich  and 
un ique now  stands as a m a jo r 
b a rr ie r to  e ffo rts  to  rescue the 
thousands o f b irds , sea otters, 
fish and other creatures expec­
ted to  be cau gh t in  N o rth  
A m erica ’s largest o il s p ill.

Few er than than 100 an im als 
ore kno w n to be dead so fa r.

-d id .
O f f ic ia ls

. P rob lem s c ited  b y  Bergm an 
in  th e - s ta te  o f l ’- And others Include;

W a s h in g to n  e s tim a te d  th a t  
10,000 b ird s  perished the re  a f­
te r  a barge sp illed  231.000 g a l­
lons o f  bu n ke r o i l  o f f  th a t 
s ta te 's  southw est coast In  la te  
1988.

B u n ke r o i l  is goo ie r than  the  
N o rth  S lope crude th a t sp ille d  
In  P rince W illia m  Sound, b u t 
the  W ashington s p il l  was o n ly  
about on e -fift ie th  the  size o f 
the  splU near Valdez.

In  W a sh in g to n , rescuers

•  A  coastline  so rem ote th a t 
rescuers are a fra id  to  send out 
vo lun tee rs  fo r  fe a r the y  m igh t 
h o t b e 'e q u ip p e d  o r  prepared 
fo r  w ilderness su rv iva l.

•Beaches so rugged th a t in  
m a n y  places I t  Is Im possib le  to 
la n d  a boat, le t a lone chase 
dow n and cap ture  o il-coated 
b ird s  o r  w ild l i fe .

•  D istances to  a id  fa c ilit ie s  
so g rea t th a t an im a ls  cap tured 
on th e  beach w o u ld  l ik e ly  die 
in  c a p t iv ity  w a it in g  to  be tak-

AUO___
en to  ZTI

•  A nd 'w T 
aud p o w e r tu f T l^  
cou ld be se r io u jly - i

" I t ’s no t good,7 
said.

A nd  as o f  M onday eveni ng, 
i t  was g e tting  worse. S trong, 
no rthw es t w in d s  w ere push i ng 
the  o il s p i l l  fa r th e r  and fa r th e r 
fro m  the  rescue coo rd ina tion  
center a t Valdez.

The c o n ta m in a t io n  w as  
s tre tch ing  fa r  beyond the  reach 
o f w ould -be a n im a l rescuers, 
Bergman said, and the w inds  
had made I t  im possib le  to  re­
trie ve  o il-soaked w ild l i fe .

“ I t  was tou gh  ju s t D y in g  
th is  m o rn in g ,"  sa id  Joe S aut- 
□er o f th e  A la ska  D epa rtm en t 
o f  E n v iro n m e n ta l C onse rva ­
tio n . "T h e re  is  n o t much th a t

Please see Page E-3, WILDLIFE

How'promises’ ab6ut terminal stack up to realityThe North Slope oil companies, Alyeska Pipeline Service Co. and others supporting a tidewater terminus for the Alaska Pipeline made broad promises to the people of Valdez and the rest of Alaska about their ability to operate safely and to respond effectively in the event of a major oil spill.Here, on the left, from testimony and exhibits presented at U .S . Department of Interior hearings in 1971, are some of the promises.In the right-hand column is the reality.
*#>>•«.* - WHAWASSAIOiTHflKn^-
"From my own experience end the studies o f  many other workers in 
the pollution field, I  am satisfied that tanker traffic to and from Port 
Valdez, and operation o f  an o il port there, w ill not cause a- 
significant damage to the marine environment or to fishmes 
interests.
"The contingency plan which w ill be drawn up w ilt detail methods 
for dealing promptly and effectively with any o i l sp ill which may 
occur, so that its effect on the environment w ill be minimal. We 
have adequate knowledge for dealing with o il spills and 
improvements in  techniques and equipment are continuing to 
become available through worldwide research. The best equipment, 
materials and expertise which w ill be made available as part o f  the 
o il sp ill contingency plan, w ill make operations at Port Valdez and 
hi Prince William Sound the safest in  the world."— L.R. Baynoo. fictd of Environmental Studlfl In Brill ill Pelrol«um‘«Tvchnlgol Ot.eiopmonl Olylvlon. feprtMnllng Alyvikj Plpollno Sorvlcoo. 197!.
"When the maximum has been done topreve. 
mam cleanup activity should always be / 
ipd/aee.. . .  It  is not proposed to use dispers 
in Alaska waters."— Onnyon lor AlyvvAj

. spread o f  o il, the 
at retrieval n f  the 
>r o il spill cleanup

"The Pori o f  Valdez and Prince W illiam Sound appioaches can 
accommodate any method o f  ship moicment control now know n to 
man. . . .  Bridgeto-bmlge and ship-to shore voice communication
systems exist today. Shipboard radar can be augmented bv a shore 
ba\cd command center equipped with radar.. . .  The few ships in  the 
area can be stopped, bached up. moved sideways, ordered into anv 
maneuver desired or anv approach or departure mule. "— Geof?* Cuigy, Aim* commiaskyw of public "<x«t, nyi.

• WHAT IS  BEIN& SAID NOW

Arcnofjq* Oa/y NewxZH
S ieve  M cC all, Coast G uard cap ta in  o f th e  P ort o f V a lda i

"There's a tat more equipment due in o iem ight and tomorrow 
morning. The first hurdle is getting it in  to I afdez and getting it 
from Valdez out to the site. As we know, it's a dit/in/t.
timeconsuming process.'— Coatt Go»'d Cmar. Slava McCjM on Safuroty. mora tn*n a ajf §f\*t Ir* Esion vnd#/ spill.
"The a il sp ill contingency plan, w e follow ca the plan exactly how

Please see Page E-3. NOW
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Continued from Pago E-1

ire 're supposed to do it. The only devin/ion we had from that was the 
fact we had taken all this material off o f the barge to be able to weld the 
punctures that ucrc in the bow. And the additional response that it took
was to be able to put that gear back on the barge."

— Alyeaka spokesman Chuck O 'Donnell, explaining that conta inm ent e fforts  did 
no t begin Im m rr late ly because the barge needed to carry equipm ent had been 
broken for two weeks.

"The volume of oil released in the water is for all intents and purposes 
beyond control by mechanical means alorrc."

— McCall o f Ihe Coast Guard, Sunday night._______________________________

Question from reporter: "How long will it take to clean that 240,000 
bands o f oil?"
"I don’t know. I t ’s never been done before ... weeks at least."

— Frank laroaal, president o l Exxon Shipping Co.. In Valdez on  Sunday.

"It’s a little mind-boggling to fathom the amount o f oil that is in the

Need insurance for your 
home, car, life, boat or RV?Call us! We have the right coverage for all your needs.

/instate*AUj U U  I murine* Company A lisU U  Life Inju/inc* Coen piny Northbrook, Illinois Steve Flaicher • Jeff Schulz
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watcr. As has been stated, and most accurately so: Hu's is the hnysf 
release o f oil in the United States in the his tor} of oil pollution
response. ”

— McCall o f the Coast Guard.

"By tomnnow we 're going to be going all out, using all the tools at our 
disposal. . . .We weren "t even up and running until 12 0 'dock yesterday
afternoon."

— laroaal of Exxon, three daya after the sp ill.

"This is a unique situation in that it is a vcr)' remote area, presenting
very difficult problems, and we see a potential for aculc and severe
impacts to the animals that use the surface of the waters, i.e. marine
mammals, sea birds and intcr-tidai fisheries. We’re also concerned about
the long term impar: for salmon, fry, herring, spawn and tanner crab." 

— Spokeswoman fo r NOAA

H e a r
a 0

Su n d ay , A p ril 2 , 1 0  & 1 1  a .m . & 8 p .m . 
W ednesday , A p ri l 5 , 7 :3 0  p .m .•Once an Afeoholfe

’Now one o f  A m erica *  most outstanding t p * . ,-r*•H a s appeared  on many TV talk show*
’ Inherited  a  m illion d o lla rx and gave It aw ay

Anchorage Baptist Temple6401 E. Northern LlghU/333-0333
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Oil keeps spreading in Sound
■  PLAN OF ATTACK:
Dosplto opposition from 
environmentalists and 
fisherman, oil company 
officials Intend to drop 
chemical dlaperaants 
on aoma of tho oil to 
dilute II. A-8

■  EARLY WARNINQ8: The prospect 
ol an oil spill In tho Sound was an Issuo 
even bolora Iho plpollne was built. A-8

State says Alyeska’s cleanup effort inadequate, slow
By LARRY CAMPBELL
Daily News reporter 

V A L D E Z  -  S tate , federal 
and o i l  com pany o ff ic ia ls  
ended S a turday as they had 
begun It, no closer to  a solu­
t io n  to  the  prob lem s posed 
b y  more than 11 m il l io n  ga l­
lons o f N o rth  Slope crude o il 
w a sh in g  a ro u n d  th e  fish -

A n d -w lld llfc - r lc h ,  enclosed 
w a te rs  o f  P rin ce  W ill ia m  
Sound.

B u t w h ile  the o i l  o f the  
n a tio n 's  la rg es t s p i l l  was 
le f t  m o s tly  unm olested, the 
ch ie f o f the s ta te  D epa rt­
m ent o f E nv iro n m e n ta l Con­
serva tion  assailed the  A lyes- 
ka  P ip e lin e  Service Co. fo r

Its fa ilu re  to  respond q u ic k ­
ly  to  the d isaster.

DEC C om m issioner Den­
n is  Kelso ca lled  A lyeska 's  
response ' in a d e q u a te  and 
s lo w ," and said the com pany 
fa iled  to  f u l f i l l  its  o b lig a ­
tio n s  u n d e r the  s ta te -a p ­
p ro ve d  c o n tin g e n c y  p la n  
A lyeska  Its .'I f  had w r it te n .

The accusations cam e In a 
le tte r  to  the A laska R egional 
Response Team, a jo in t  fed­
e ra l-s ta te  g roup  cha rged  
w i th  overseeing o i l  s p i l l  
cleanups. The DEC is a m em ­
be r o f the team.

In  response, A ly e s k a  ter-
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Captain gets 
drug, alcohol 
test in Valdez
Two crewmen also tested; 
mechanical failure ruled out
By DAVID HULEN
Daly News reporter 

V A L D E Z  — The Coast G uard has given 
drug and a lcohol tests to  the ca p ta in  and 
tw o  m em bers o f the crew  o f the grounded 
ta n ke r E xxon  Valdez, and a team fro m  the 
N a tio n a l T ransp o rta tion  Safety B oard  is 
scheduled to  a r r iv e  here today to  f in d  ou t 
w h y  the  accident tha t caused the  .na tion 's  
la r f 's t  o i l  s p i l l  Ita pp ttrrdt h e  l ir a d  o l  E x .v u n  S tr ip p in g  C o  .  w h ic h

I n v r t l l -
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m in a l s up e r in te n d en t C h u c k  
O 'D o n n e ll s a id  K e ls o  w as 
r ig h t .

" T h is  o ne  t im e , I'd  h a ve  
to  say . yes ,"  O 'D o n n e ll s a id . 
"W e w e re  b e h in d ."

T h e  s p i l l  occurred  a b o u t 
12.20 a .m . F r id a y , w h e n  the 
ta n k e r  E x x o n  V a ld e z  ra n  
a g ro u n d  o n  B i ig h  R e e f , 
abou t 25 m ile s  sou thw est o f 
here . T h e  a cc id en t p un c tu re d  
at leas t e ig h t  o f th e  sh ip 's  
ta nk s , s p ew in g  c ru d e  o i l  In to  
th e  S o und . T he  ta nk e r w as 
w e l l  o u t s id e  t h e  n o rm a l 
s h ip p in g  la nes  w h en  i t  h it  
the  w e ll-m arked  a n d  well-  
cha rted  ree f.

A ly csk a 's  p la n  c a l ls  to r, 
araoog o th e r  th in g s , a re­
sp o nse  w i t h in  f iv e  h o u rs  
th a t  w o u ld  h a v e  b r o u g h t  
c o n ta inm e n t boom s and  o i l  
sk im m e rs  to  the s p il l  s ite .

B u t th e  e q u ip m e n t  sa t 
id le  fo r f iv e  hours because 
th e  ba rge th a t carr ies i t  w as 
d o w n  f o r  r e p a ir s . S in c e  
re a ch in g  th e  scene la te , the 
e q u ip m e n t  has n o t m a d e  
m u ch  h e a dw ay  ag a in s t th e  
s p i l l .  K e ls o  sa id  S a tu rd ay  
tha t he  s t i l l  cons idered  the 
c o m p a n y 's  e f fo r ts  in a d e ­
qua te .

T h e  p la n  a ls o  re q u ir e s  
A ly e sk a  to  c a l l on lo c a l boa t 
ow ners  to h a u l m a te r ia ls  to 
th e  s p il l .  Lots o f lo c a l boa t 
ow ners  say they  n e v e r  hea rd  
f ro m  th e  c o m p a n y , b u t  
O ’D o n n e ll sa id  h is  c om p a n y  
d id  ask  fo r  p r iv a te  h e lp .

T he  s h if t in g  answ ers and  
vague in fo rm a t io n  a b o u t th e  
acc id en t a n d  the in e f fe c t iv e  
c o n ta inm en t and  clean-up e f­
fo rt is  c re a t in g  lo ts  o f  frus ­
t ra t io n  am ong  P r in c e  W i l­
l ia m  S ound  f is h e rm en  and  
lo ca l res id en ts . These p e o p le  
see th e ir  liv e lih o o d s  e n d a n ­
gered , b o th  from  the  s p il le d  
o i l  a n d  from  the c h em ic a l 
d lsp e rsa n ts  that m a y  l i u a l ly  
be used to  so lve  th e  p ro b ­
lem .

"A m  I  angry? A ng ry 's  no t 
the  w o rd  fo r i t , ” sa id  S a n ­
dra C e s a r in i, w ho  ow n s  the 
Sea H a w k  Seafoods process­
in g  p la n t  w it h  h e r  h u sb an d . 
R ay . " I ’m  bes id e  m y s e lf ."

E n v i r o n m e n t a l is t s  a r e  
e q u a lly  c r it ic a l . I n  A n c h o r ­
age. th e  e n v ir o nm e n ta l la w  
f irm  T ru s te e s  fo r A la s k a  
urged th e  state to m o u n t its 
ow n  c le a n u p  e ffo rt " to  p re ­
ven t a n y  m ore d e s tru c t io n  to 
the m a r in e  resources ." T he  
s ta le  c o u ld  pay fo r th a t  w it h  
m ore th a n  $17 m i l l io n  in  
o il- sp ill p e n a lt ie s  th e  la w  
a l lo w s  i t  to  c o lle c t  from  
E x xo n , s a id  R a n d a ll W e in e r , 
the g roup 's e x e cu t iv e  d ir e c ­
tor.

In  Ju neau . D a v id  Ram- 
seur. G o v . S teve C o w p c r s  
press secre tary , sa id  th a t de­
s p it e  D E C 'S  c r i t i c is m  o f 
A lyeska , the state has no 
p la ns  fo r Its o w n  c le a n u p . 
" I 'm  n o t  s u re  w e  a re  
equ ip p ed  to do th a t , o r  i f  it 
w o u ld  h e lp  at th is  p o in t ,"  he 
sa id .

F o r  w h a te v e r  e ls e  I I 
m ig h t be w o rth , w it h  I I  
m i l l io n  g a llo n s  o f c ru d e  o i l 
s lru n g  ou t o v e r  a fla-square- 
m ile  a rea . O 'D o nn e ll's  a d ­
m is s io n  d id n 't do m u ch  to 
so lve  the  g row in g  p ro o lem

As o f S a tu rday  e v e n in g , 
the o i l s lic k  had ex le n o e d  
fing ers  10 m ites to th e  w r it  
from  Its o r ig in a l JO square- 
m ile  area , and those cu r­
re n t- d r iv e n  s tre am s -were 
tu rn in g  south  O i l sheen su r­
ro u n d ed  l i n y  R eef Is la n d  
-l-d was ta-pme a t D t it n

The Exxon Baton Rouge, Ihs smaller ship al top, moves alongside the Exxon Valdez, bottom, In an attempt to offload o il from tha Va

Tank e r  lo c a t io n(eiigh Reel)
Oil sp i l l
(64 squa re  miles) 
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ixvi,« Ca-| iirrt
the  tanker's IJ  ca rgo  holds 
are d am aged , in c lu d in g , s ix 
to  e ig h t  o p e n in g s  la rg e  
enough tor a m a n  to  sw im  
th roug h , and a n um b e r of 
o p e n  s e a m i, o n e  to  tw o  
inches w id e ,"  he  sa id  

S t i l l  o f concern  n  what 
the b ro k en  sh ip  w i l l  do once 
its cargo i t  u n lo a d ed  If  the 
sh ip  f loa ts , it m ay  a lso  lis t 
and c a p s u e  or b reax  apart

a n  a rm ed  s e c u r it y  g u a rd , 
w c a n n g  a y e l lo w  h a rd  ha t. 
a t the doo r.

" I t h in k  he'd ju s t  ask  you  
to  p lease n o t e n te r ,"  sa id  
E x x o n  sp okesm an  T om  Cir- 
Ig lta no , a ck n o w le d g in g  the 
gusrd  We Just ca n  t ha ve  
a l l  k in d s  o f p eo p le  t ry in g  lo  
get in ."

W h ile  a le g io n  o f s ta le , 
f e d e r a l a n d  o i l  o f f i c ia ls

h a ve  to ta k e  s looa at e v e ry ­
th in g ."

Dy la te  S a tu rday  n ig h t , 
h ow eve r . E x x- n  r a d  c o m ­
p le ted  p re p a ra t io n s  lo  b om b  
the s lick  w i t h  the  e n p e n a n t  
C o r e n t  9527 d e liv e re d  by 
a ir r r s l l

D . i p e n a n l i  ir e  c o n tro ve r ­
s ia l. T he c n e m ic i is  a re  in ­
tended to  b o n d  sriiis th a  o i l ,  
b reax i |  in t o  sma.1 p ieces , 
and cause i t  to  feu a w it h  the

be a v a ila b le  fo r q u e s t io n in g , a Coast 
sa id .

The th re e  m en  tve re  o rd e re d  b y  a p 
in ve s t ig a to rs  to g iv e  b lo o d  sam p les  ; 
F r id a y  m o rn in g , a c c o rd in g  lo  T o d d  X'e 
spoKesm an. T h e  s am p le s  w e re  seat t 
they  w ere to be a n a ly z e d  fo r  b o th  a le  

Coast G u a rd  o f f ic ia ls  w o u ld  no t sa; 
th e  tests a re  k n ow n . U n d e r  federa l 
requ ired  o f a i l  c r e w m e n  " d ir e c t ly  i i  
m a r in e  acc iden ts .

la ross l s a id  tw o  E x x o n  la w y e rs  bo 
ta nk er , a b o u t 25 m ile s  s o u th  o f  V a ld e z  i 
S atu rday  an d  began in t e r v ie w in g  cret 

A cco rd ing  to  th e  C o a s t G u a r d  and 
s h ip  le f t th e  A ly e s k a  ta n k e r  : e m t  
T h u rsd ay  n ig h t  and  s te am ed  o n  a r ru t 
passed th rou g h  the three-quarter-m ite » 
It  d ropped  o ff the h a r b o r  p i lo t  an d  cot 
the G u lf  o f  A la sk a .

The s h ip  " ran acrosa ic e  a f te r d.-o 
[arossi s a id , "and  in  th e  process the v< 
course changes  and  h a d  tu rn e d  tow a 
w hen  it  g ro unded ."

The s h ip  is  s it t in g  b e tw e e n  one and  
re gu la r ta n k e r  s h ip p in g  la n e s , l i t  bow 
the s h ip p in g  lanes.

E x x o n  o f f ic ia ls  c a n  s t i l l  n o t e x p la i i 
so fa r o u ts id e  the la n e s , o r  w h y  ere 
a v o id  the  reef, w h ic h  lo c a l b o a te n  c 
best-known hazards in  P r in c e  Witlia.- 

The Coast G u a rd  r o u t in e ly  m o n ilo  
go ing  from  the A ly e s k a  p o rt . us ia . 
vesse ls . B u t the Valdt-z w as oa  the • 
tha t can  be m o n ito re d  b y  ra da r, and 
sh ip  w as no t b e in g  m o n ito r e d  becau i 
sh ips in  the  area a n d  th e re  w as oo e .  
c o ll is io n .

The N T S B ’s in v o lv e m e n t  la  the 
u n u su a l, a cco rd ing  to  a  s a fe ly  board DC

"The sa fe ly  b o a rd  Is  cha rg ed  w v  
a v ia t io n , h ig h w a y , r a i lr o a d , m a n n r  a 
sa id  T e r ry  J A rm e n ir o u l.  d ir e c to r  o f 
A cc id en t In v e s t ig a t io n s .

■ S in ce  th is  is a U S  f la g  ih ip .  
a u th o r ity ."  he  s a id , a d d in g  Ih s !  m e t 
.’J m a r in e  s c t id e n l la s t yea r . " « •  a i 
tha t m aaes and en fo rces  th e  ru.e-s 

The le im  is b e in g  h ea de d  b y  B i l l 
in v e s t ig a to r . The te am  n  com pu te d  c 
t a lo n  an d  a " h u m a n  perfo rm ance 
A rm .n ir o u l d escr ibed  as a t * ” j a  1 •' 
lo o *  in to  such th in g s  as fm r - e  an



l l l g  p l u m  m i l l  m i   .............
Ray. " I 'm  beside m y s e lf ."

E n v iro n m e n ta lis ts  n re  
equa lly  c r it ic a l. In A ncho r­
age, the e n v ironm en ta l law  
f i rm  T rustees fo r  A la s k a  
urged the s ta te  to m ount Its 
ow n cleanup e ffo rt " to  pre­
vent any m ore destruction  to  
the m arine  resources." The 
state could pay fo r  th a t w ith  
more than $17 m il l io n  In 
o ' ls p l l l  penalties the law  
a llo w s  i t  to  c o l lc r t  fro m  
Exxon, said R andall Weiner, 
the group 's executive d irec­
to r.

in  Juneau, D avid  Ram- 
seur, G ov. Steve Cowper's 
press secretary, said th a t de­
s p ite  D EC 'S  c r i t ic is m  o f 
A lyeska . the  state has no 
plans fo r Its  own cleanup. 
" I ’ m n o t su re  w e a rc  
equipped to  do th a t, o r i f  It 
w ou ld  he lp n t th is  p o in t , "  he 
said.

F o r w h a te v e r  e lse i t  
m igh t be w o rth , w ith  11 
m ill io n  ga llons o f crude o il 
s trung  ou t ove r a 64-square- 
m ile  area. O 'D o n n e ll’s ad­
m ission d id n 't  do much to  
solve the g row ing  prob lem .

As o f S a turday evening, 
the o il s lic k  had extended 
fingers 10 m iles  to  the west 
fro m  its  o r ig in a l 30-square- 
m ile  area, and those cu r­
re n t-d r iv e n  stream s w ere 
tu rn in g  south. O il sheen sur­
rounded t in y  R eef Is la n d  
and was lapp ing  a t B llg h  
Is la n d , b o th  on th e  cast 
shore o f the Sound.

Exxon o ff ic ia ls  say about 
50 sea lions cou ld be affected 
by  the o il and some b irds  
have been k il le d , b u t th a t no 
m a jo r fish  and w i ld l i fe  de­
s t ru c t io n  has y e t  been 
caused.

E ffo rts  to  pum p o il from  
the damaged ta n ke r In to  an­
o th e r, th e  E xxo n  B a to n  
Rouge, have been s tym ied  
since they began la te  F r id a y  
n igh t. F irs t, a de fective hose 
had to be replaced. When 
th a t was fixe d , the tra ns fe r 
had to be stopped when a 
new leak developed. O f f i ­
c ials d id  no t know  w here the 
new o il was com ing from , 
m aybe fro m  a loose connec­
tio n , m aybe fro m  beneath 
the vessel.

D ivers swam  beneath the 
Valdez In  the blackness o f 
ea rly  m o m ln g  S a tu rday . Ac­
cord ing  to  Exxon S h ipp in g  
Co. President F ra n k  Inrossi, 
they found the sh ip  in  a 
m o re  p re c a rio u s  p o s it io n  
than they f ir s t  though t.

The vessel Is a c tu a lly  b a l­
anced on a ridge o f rock, 
w fth  deeper w a te r beneath 
Its  bow and stem . E igh t o f

'$ )  I p n i l& k  -
•a 'r s ' r i .  1; *■ .r:SOUND
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I  10 lc«* H iu 41
the ta n k e r’s 13 cargo ho lds 
are damaged, In c lu d ing , " s ix  
to  e ig h t o p e n in g s  la rg e  
enough fo r a man to  sw im  
through, and n nu m ber o f 
open scam s, one to  tw o  
Inches w id e ," he said.

S t i l l  o f conccm Is w hat 
the broken ship w i l l  do once 
Its cargo Is unloaded. I f  the 
ship floa ts , (t m ay also lis t 
and capsize o r b reak apart.

That was w hy  the  com pa­
ny had a num ber o f crew ­
men taken o ff the  Valdez 
S aturday, and everyone le ft  
on board, in c lu d in g  a DEC 
observer, were w ea ring  cold 
w a te r su rv iva l su its .

The sense o f concern was 
o b v io u s  e a r ly  S a tu rd a y  • 
m om lng  when D EC regional 
supervisor, Dan L n w n , ta lk ­
ed to  Joe LcBenu, h is man 
aboard the Valdez, by m a­
rine telephone.

‘They’re a fra id  she (the 
Valdez) may tu rn  tu r t le  on 
’em ," Law n said, hunched 
o v e r h is  o f f ic e  phone . 
'There's gonna be no m ore 
people on bo a rd ."

More experts nre on shore 
In Valdez than on the ta n ke r 
Valdez. Exxon o ff ic ia ls , en­
v ironm en ta l o ff ic ia ls  fro m  
other states nnd Canada, and 
s p il l experts from  nround ho 
w o rld  continued to  a rr iv e  In 
to w n  S a tu rd a y , m o s t o f 
them gathering a t the Wcst- 
m n rk  Hote l, o ve rlo o k in g  the 
sm all boat harbor.

A ls o  at the  W cs tm a rk , 
Exxon has set up Its com ­
m and h e n d q u a rtc rs , com ­

p le te  w ith  a telephone ba nk  
In  a second-floor room nnd

nn arm ed s e c u r ity  g u a rd , 
w earing  a y e llo w  h n n l hat, 
a t the door.

" I  th in k  he 'd Just osk you 
to  please no t e n te r,"  said 
E xxon spokesman Tom  C ir- 
Ig liano , acknow ledg ing  the 
guard. ‘We Just ca n 't hove 
a l l  k inds o f people t ry in g  to 
get In ."

W hile  a legl-in  o f state, 
fe d e ra l and o i l  o f f ic ia ls  
spo ke  a b o u t o p t io n s  In  
c le a n in g  up  th e  s p i l l ,  I t  
seemed the f in a l s o lu t io n  
was In b ltick  and w h ite  a ll 
the tim e. In  the A lyeska  O il 
S p i l l  C o n tin g e n c y  P la n , 
chem ical trea tm en t Is co n tin ­
u a lly  m entioned as the best 
possible op tion .

The po rtio n  o f the p lan 
dealing w ith  the P rince W il­
lia m  Sound Includes a sce­
n a rio  fo r dea ling w ith  n h y ­
p o th e tic a l,  200 ,000-bn rro I 
s p il l.  Such n s p il l Is term ed 
In  the p lan as "ca ta s tro p h ­
ic . "

The p lan concludes: " In  
re v ie w ing  the aspects o f  th is  
size s p ill I t  becomes very  
apparent how im p o rta n t I t  Is 
to  have d ls p o rs a n ts  a p ­
proved so th a t they can bo 
used very e ffe c tive ly  to  p re­
ven t the con tinu ing  In p u t o f 
o i l  . . . "
• Y e t, a ll day S a tu rday , In 
press conferences nnd p r i­
va te  In te rv iew s, state, feder­
a l nnd o il com pnny o ff ic ia ls  
remained adam ant th a t o th ­
e r op tions were open.

" I  don 't th in k  th a t means 
th a t disporsants n rv the o n ly  
so lu tio n ,”  Kelso snid. "W e

Anchoret) Oa V Newt / Fksi E«8ttfom
have to  take a look n t e ve ry ­
th in g ."

B y la te  Saturday n ig h t, 
however, Exxon had com ­
pleted preparations to  bom b 
the s lic k  w ith  the d lspe rsnn t 
C o rcx lt 9527 de live red  by  
a irc ra ft,

D lsporsants arc c o n tro ve r­
s ia l. The chemicals a re  in ­
tended to  bond w ith  the  o il,  
b reak IJ In to  sm a ll pieces, 
ond cause It  to m ix  w i th  (he 
w a te r . E n v iro n m e n ta lis ts  
say tha t Just spreads th e  o il 
th rough the w ater f ro m  top  
to  b o tto m , e n d a n g e r in g  
m any d iffe ren t l i fe  fo rm s. 
F isherm en fear the o i l  w i l l  
ha rm  sa lm on, b o lto m f ls h  
and crustaceans.

L a te  F r id a y  ond a g a in  
S a tu rd a y , A ly e s k a  and 
Exxon o ffic ia ls  tr ie d  sp read­
ing  dlspersnnt In n sm a ll 
test. The test fa iled , because 
calm  seas d idn ’ t produce the 
a g ita tion  needed to  m ix  the 
chemicals w ith  the o il.

Iorossl said n b u m  test 
m ig h t also be conducted, bu t 
th a t had no t been done b y  
la te  evening S aturday. T h a t 
w ou ld  Invo lve c o r ra ll in g  a 
po rtio n  o f the s p il l and set­
t in g  It a fire .

The o ffic ia ls  say th e y  nre 
ta k in g  the  c a u tio u s  a p ­
proach. B u t fo lks In  V nldez 
are g row ing  Increasing ly  Im ­
pa tien t.

"W e've put our b loo d  In to  
th is  operation, nnd n o w , no 
oho can te ll us w ha t's  go ing 
to happen." C esnrinl said. 
"W hat am I going to te l l  my 
employees’  What am  I  Ito ln g  
to  te ll m y fishe rm en?"

iM iU iJ I  rfu iw  » •. .
ta n ke r, about 25 m iles sou th  o f V a ldez near l i l tg h  Is la n d , on 
S aturday and began In te rv ie w in g  c rew  members

A ccord ing  to  the  Coast G ua rd  nnd Exxon o ff ic ia ls , the  
sh ip  le ft  the A lyeska  ta n k e r te r m in i!  near Vnldez on 
Thursday n ig h t and steamed on a ro u tin e  10 m iles. A f te r  i t  
passed th roug h  the Ih rc c -q u a rtc r-m llc  w ide  Valdez N a rro w s . 
I t  dropped o f f  the  h a rb o r p ilo t  and  continued south to w a rd  
the G u lf o f A laska .

The sh ip  " ra n  across icc a fte r  d ro p p in g  o ff  (hi- p i lo t , "  
Iarossl said, "a n d  in  the  process the  vessel made a scries o f 
course changes and had tu rned to w a rd  the . . .  sh ip  Inne 
when i t  g rounded.”

The sh ip  is s it t in g  between one and tw o  m iles cast o f  the 
re gu la r ta n ke r sh ipp ing  lanes, its  bo w  po in ted west to w a rd  
the sh ipp ing  lanes.

Exxon o ff ic ia ls  can s t i l l  no t e x p la in  w hy the sh ip  vee red  
so fa r  ou ts ide the lanes, o r w h y  crew  members fa ile d  to  
avo id the reef, w hich loca l boaters describe as one o f  the  
best-known hazards in  P rince W illia m  Sound.

The Coast G ua rd  ro u tin e ly  m o n ito rs  tankers co m in g  and 
going fro m  the  A lyeska  p o rt, us ing  radar to tra c k  the  
vessels. B ut the  Valdez was on the  ou te r edge o f th e  area 
tha t can be m o n ito re d  b y  radar, and a spokesman sn id  the  
sh ip  was no t be ing m on ito re d  because there were no  o th e r  
ships In the nrea nnd th c r r  was no danger o f a sh ip  to  sh ip  
co llis ion .

The N TS B 's in vo lve m e n t in  the  investiga tion  Is no t 
unusual, according to a sa fe ty  board o ff ic ia l in  W ash ing ton , 
DC.

"T he  sa fe ty board is charged w ith  inves tig a tion  o f  a l l  
a v ia tio n , h ig h w a y , ra ilro a d , m a rin e  and p ipe line a cc id e n ts ."  
said Terry ' J- A rm e n tro u t. d ire c to r  o f  the agency's B u re a u  o f 
A ccident Investiga tions.

"S ince  th is  is a U.S. Hag sh ip , w c have in v e s tig a tiv e  
a u th o r ity ,"  he said, add ing  th a t th e  board looked in to  a b ou t 
30 m arine  accident las t yea r. "W e arc not the Coast G u a rd  
th a t makes nnd enforces the ru le s ."

The team  is be ing headed by B i l l  Woody, a m arine sa fe ty  
inves tiga to r. The team is composed o f three marine in v e s t i­
gators and a "h u m a n  pe rfo rm ance  inves tig a to r," w h a m  
A rm e n tro u t described as a person tra ined  in  psychology In  
look in to  such th ings as fa tig u e  nnd substance abuse.

O Dally Nows reporter David W hitney In Washington, D C , 
contributed to this story.

WARNINGS: Sounded years ago
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Prince W illia m  Sound. The 
Sound's f jo rd - lik e  top ogra ­
phy means th a t the effects o f 
nn o il s p il l the re  m ig h t be 
m agn ified  m any  tim es.

co n tam ina tion  w i l l  
be w idespread and the o il's  
residence tim e  can be ve ry  
h igh  because i t  w i l l  become 
en trapped ," said M .P. " P a t "  
W ennekens, an oceanog ra­
pher w ith  the  state 's A rc tic  
E nv iron m en ta l In fo rm a tio n  
nnd Data Center, who spoke 
at a conference nt Cordova 
In A p r i l  1977.

Chancy C ro ft, an A laska  
state senator, to ld  the con­
ference: "S om e tim e  there 's 
going to  be nn o il s p i l l "  in  
P rince W illia m  Sound. The 
on ly  questions, he said, are 
how soon nnd w ha t size.

The fisherm en nnd state

o ff ic ia ls  argued thn t because 
o f the remote area's log is tics  
p rob lem s, o il sk im m ers nnd 
o l l - c o n tn in m c n t  bo om s  
should  be located at spec ia l­
ly  designated areas on  Is ­
lands In the sound.

“ In  most cases, equ ipm ent 
co m in g  fro m  P o rt V a ldez 
w i l l  a rr iv e  too la te  to  con­
ta in  a s p ill in  Prince W illia m  
S oun d  b e fo re  It  re a rh e s  
sh o re ."  said o 1977 re p o rt on 
A lycskn 's  contingency p la n ­
n in g  fo r nn o il s p ill bv  the 
A la ska  Departm ent o f F ish  
nnd Game.

Coast Guard o f f lr la ls  n i l  
m ittc d  tha t an o il s p i l l  In 
the  Sound would be d i f f ic u lt  
to  deal w ith . " I t  cou ld  take  
tw o  days, tw o  weeks o r  Iw n  
m onths, depending on Du- 
w eather, before we ro u M  get 
o u r equipm ent In, ”  one o f f i ­
ce r said.
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Krxrcrtq* Oxy N«^vb* h i
An o il c le a n up  barge and smaller sk immer boats s it out the wind and rough seas near B llgh Ree l on Monday, unable to do their work.Spill dooms Sound animals
Counting bodies is all anyone can do, state wildlife official says
By CRAIG MEDRED
C,My- News outdoois editor

A s the  g r im y  tentacles ol an 
1 1 - m i l l io n - g a l lo n  o i l  s p i l l  
spread w e s t fro m  Valdez to 
choke and d ro w n  the  w ild l i fe  
ol p r im o rd ia l P rince W illia m  
Sound on .Monday, w ould-be 
rescuers s tood  powerless to  act.

A  b o d y  coun t o f dead a n i­
mals is a b o u t o il tha t anyone 
can hope to  do, said Jon L y ­
man. a spokesm an (o r the A la s ­
ka D e p a rtm e n t ol F ish and 
Game.

Th e  w ild e rn e s s  th a t has 
made the  Sound so rich  and 
un ique n e w  stands as a m a jo r 
b a rr ie r to  e ffo r ts  to  rcscup the 
thousands o f  b ird s , sea otters, 
fish and o th e r  creatures expec­
ted to  be cau gh t in  N o rth  
A m erica 's  la rg es t o il s p ill.

F e w er th a n  than 100 an im als 
are k n o w n  to  be dead so fa r.

but thousands are expected to 
die.

O f f ic ia ls  in  the s ta te  o f 
W a sh in g to n  e s tim a te d  th a t 
10.000 b irds  perished there af­
te r a barge sp ille d  231.000 gal­
lons o f  b u n ke r o il o f f  that 
sta te ’s southw est coast in  late 
1988.

B u n ke r o il is gooier than the 
N o rth  Slope crude :r,at sp illed 
in P rince  W illia m  Sound, but 
the W ashington s p ill was on ly 
about o n e -fift ie th  the sue of 
the s p il l near Valdez.

In  W a s h in g to n , rescuers 
were a b lr  lo  m ob ilize  thou­

sands o f  vo lun tee rs  w ho cou ld  
e a s ily  g e t to  the  scene to  he lp . 
T h a t w i l l  n o t be the  case in  the  
S ound.

"T h e re 's  Just a lo t o f p ro b ­
lem s o u t  th e re ,"  sa id  Pam 
B e rg m an , head o f the  reg iona l 
response team  fo r  the  D epa rt­
m e n t o f th e  In te r io r .

P ro b le m s  c ited b y  Bergm an 
nnd o th e rs  Include:

•  A  co a s tlin e  so rem ote th a t 
rescuers are a fra id  to  send ou t 
vo lu n te e rs  (o r fea r they m ig h t 
n o t be equ ipped o r  prepared 
fo r  w ild e rn e ss  s u rv iv a l.

•  Beaches so rugged th a t in  
m a ny  places It Is im poss ib le  to  
land  a bo a t, le t alone chase 
d o w n  and  capture o il-coated 
b ird s  o r  w ild l i fe .

• D is tances to a id  fa c ilit ie s  
so g rea t th a t an im a ls  captured 
on the  beach w ou ld  like ly- die 
in  c a p t iv it y  w a it in g  to  be ta k ­

en to  a hosp ita l.
•  A nd  w ild  anim als so large 

and p o w e r fu l th a t rescuers 
cou ld  be seriously  Injured.

" I t 's  no t good," Bergman 
said.

A n d  as o f Monday evening, 
i t  was ge tting  worse. Strong, 
n o rth w e s t w inds  were pushing 
the o i l  s p il l fa r th e r and farther 
fro m  the rescue coordination 
cen ter at Valdez.

T h e  c o n ta m in a t io n  was 
stre tch ing  fa r  beyond the reach 
o f w ou ld -be  an im a l rescuers. 
Bergm an said, and the winds 
had m ade i t  im possib le  to re­
tr ie ve  o il-soaked w ild life .

" I t  was tough jus t (ly ing 
th is  m o rn in g ,”  said fu e  Saut- ,TA
ner o l  the  A laska  D epartm ent^ 
o f E n v iro n m e n ta l Conserve*
lio n . “ There is no t much thrt 
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SHOOTER* A M YSTERY: I ’m writ- tional, a coupon brokering ticket to Dallas and never ny had closed down. Then ’’on. I went to the office . but never found anyone• owner or find out about I would know better howy back or at least a ticket.mend you ask the state to and proof of payment to =ion, P.O . Box C, Juneau to contact the owner; he’s ~ discuss his business or recall, Adventure Intema- vned by Robert Merry, an al Facility. When the firm Schmidt, the institution’s not against prison regula- and supervise a businesslid the firm would reopen, was wrong. Corrections ; prisoners from operating the state would be respon- ccording to Deputy Correc- Prewitt. He said Merry nisiness by phone. He also e if it is liable for losses ers.the answer should be, and seem to get any further on. I always seem to be the right contact or who is for a pronouncement: Get,: Troubleshooter is looking pie of things. The first is a d ‘.’Success With House eader who wants it. H.S. ouse plants that arrives in nw assembled. She needs a firm that offers it.Idy an illusion. A  reader is full-sized; souvenir Alaska have a friend's eight-letter •I’t 'think such plates exist; :ind souvenir suppliers say thing. But maybe someone use note we don’t want the
• -» It /' rt rvt /t

In a bullish market." A  market that was al­ready poised to trade up a little was set on fire,”  said Madison Galbraith, senior energy specialist with Mer-
WILDLIFE:I Continued Irom Page E-1 Ican be done now . . .  under these conditions."Sautner reported surf pounding oil onto beaches at a half-dozen islands. The far­thest of those was 75 miles by airplane from Valdez.The spill is already threatening thousands of an­imals and more are arriving daily as northward migra­tions of birds, sea mammals and fish begin.Bergm an said some thought had been given to setting up an animal rescue facility closer to that west­ward spreading oil, but there is simply no place to put such a facility.There are no communities in the southwest portion of the Sound. It is an area of rocky reefs and tree-studded islands, of wilderness and wildlife. It is a land few people call home."There are few good beaches in many of the ar­eas," Bergman said. " A  lot of the beaches that are there are small."None of them would work well for catching birds, she said , and catching birds from boats is out for safety reasons."Nobody wants anybody getting hurt capturing wild­life ,"  she said.Bergman has recent expe­rience in bird rescues. She was In Dutch Harbor in the

change trading. Prices for subsequent months also rose sharply.It was the highest near­month closing price for the key grade since Aug. 14,
Aleutians only a few weeks ago trying to catch oil-fouled sea birds.At Dutch H arbor, she said, volunteers were able to drive to a long, sandy beach perfect for captures. They still only caught 28 birds, and they were able to save only eight."It’s difficult, even in a good situation,”  Bergman said."It’s real hard to sneak up on (birds)," she said. "You end up racing the birds down the beach with a net trying to catch them. Once you capture an oiled bird, you can’t leave it in a box for 12 hours."The bird must go almost immediately to a rehabilita­tion center where it can be fed, de-oiled and dried. That is its only hope. And nobody has come up with a good way to get oiled birds from the western Sound to a facil­ity in any community."Could you airlift birds out?" Bergman asked. "Is that the reasonable and best use of helicopters? There are a finite number of helicop­ters available here. As far as I know, no one is talking about doing th at."Sea otters present even bigger problems, she added. People need a lot of training and a fair amount of experi­ence to learn how to handle them safely."They’re a potential dan-

delivered to Gulf of Mexico refineries, soared 95 cents a barrel to close at $19.40.The price surge was sparked by the oil spill off the port of Valdez, where an
ger," ?hc said. "They look sweet and cuddly and won­derful, but they got sharp teeth and claws."A  lot of people want to help. Bergman said she's been talking to groups orga­nizing volunteers. But rescue coordinators aren’t sure what volunteers could do.They might be able to help, but they might also do harm."You don’t want a bunch of these boats going out there and getting oily and spreading oil elsewhere," Bergman said.A  bird and animal clean­up after the Washington spill didn't really get going for a week or more and then lasted about six weeks.Two thousand volunteers worked the beaches of Wash­ington, according to Pam Miller, ocean issues coordi­nator for the Washington State Department of Ecolo­gy. They found 8,000 dead birds, and 3,000 oiled birds that were still alive. Only1,000 of the oiled birds ever made it back to the wild, she added.Murres, a cousin of the puffin, seemed to have the best chances of survival, M iller said. Other birds, among them loons, often died from shock as soon as they were picked up.Ken Pritchard, an activist with Adopt-A-Beach, a non­profit organization involved

futures."The m arket’s reaction was a little overdone" de­spite the interruption in North Slope supplies, Gal­braith said.
in Washington state oil clean-ups, said any rescue effort requires a lot of plan­ning.Rescuers must find some­where to set up a roomy bird hospital, he said. The facili­ty has to have lots of hot water and access to volun­teers. Few such sites are available anywhere in Alas­ka.Pritchard recommended Anchorage as the best possi­bility. It might be far from the oil spill, but it is closer to the thousands of volun­teers that would be needed, he said.Pritchard was not opti­mistic about the chances for the birds that could be rounded up. Many of tho birds brought to the hospital probably would be killed by lethal injection because of their slim chance of surviv­al, he said.The rest would be tube- fed pureed food until their health stabilized. Then, they would be rinsed or washed in soapy water. Eventually, he said, some would be re­leased back into the w-ild.Environmental groups in Anchorage have begun orga­nizing volunteers should their help become needed. Bergman has asked that vol­unteers not come to Valdez.There is no place to stay, no boats to take people out, no equipment to work with, and nothing to do, she snid.

n o w * What Coast Guard, oil industry officials have to say

Spill holds would-be .rescuers powerless
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' n the. spill of the Exxon Valdez, plane at ie  Valdez airport. The detergent will be used to clean oil-soakea oiras.

ials hope dispersants will dilute the spill?  io *"* <S9 ____________________________________________________________________________________________
Warnings of tanker spill’s likelihood go hack a long wayrs 

le- m to he k. a ■il- an •ut in ksie, 
ol- sh- tor of jesor- Jld the ves ion d a >ill bil- ter. the ex-to- more toxic compound in thewater,”  said Rick Steiner, a 

)e r- biologist who heads the Uni->me versity of Alaska marine ad-on- visory program in Cordova,ion Hydrogen and oxygen at­oms in the normally harm- the less water could bond withger chemicals in dispersants to3ro- create new and harmfulu’re chemicals, he said, or chemi-the cal reactions between theid a water and the dispersantscould release heavy metals tool or other toxics formerlyake locked up in hydrocarbonloss compounds.Most of the dangerous

By LARf?Y PRYOR
Los Angeus TimesThroughout the mid-1970s, as the trans-Alaska Pipeline System was being planned and debated, the pipeline’s builders said that chances of an oil spill in Prince William Sound were extremely re­mote. The normal safety precau­tions used in domestic tanker trade would provide sufficient protec­tion to coastal watersBut environmentalists and Alas­ka state officials strenuously ar­gued that a tanker accident there was inevitable. The said that the fleet designated to carry the North Slope oil should be specially de­signed to be maneuverable in the close confines of the sound and have special ballast tanks and dou­ble bottoms to limit leakage if a tanker had an accident.Until Friday, the oil industry had won the argument.The debate over threats of oil spills from the fleet of the trans-

Alaska' Pipeline System fleet, or TAPS, as it became known, began almost from the day in 1968 when Atlantic Richfield and Humble Oil and Refining (now Exxon USA) discovered the Prudhoe Bay oil field and planning began for the 800-mile pipeline, its terminus at Valdez and the transportation fleet.The pipeline’s marine leg was the first movement of large amounts of domestic crude oil by means other than large pipelines.Some members of Congress sought a study of the feasibility of bringing the oil by pipeline though Canada, but that idea was cut off even before the planning stage. A bitter Rep. Morris Udall, D-Ariz., said at that time: “ The saga of the trans-Alaska pipeline is at once one of the most remarkable and regrettable of the decade."In order to shortcut the review process required by the National Environmental Policy Act, Secre­

tary of Interior Rogers Morton and Alyeska Pipeline Service Co., the consortium of eight oil companies building the pipeline, in 1972 testi­fied that the TAPS fleet would "set new and exacting standards to govern the marine transportation of American oil."Morton testified before a con­gressional committee that "newly constructed American flag vessels carrying oil from Port Valdez to the United States ports v/ill be required to have segregated ballast systems incorporating a double bottom . . . ”The environmental impact state­ment on the project made repeated references to the "modem Alyeska tanker system," and Alyeska pub­lished a brochure promising that its fleet of tankers would be " ,.hor- oughly modem and unique”  and would be "precedent-setting in the petroleum and marine industries.” Alaska regulators and environ­mental groups opposed to the pipe­

line interpreted those promises as meaning that the ships entering Prince William Sound would be a specially dedicated fleet with seg­regated ballast to be used as defen­sive space, with double bottoms and added maneuvering systems, such as double screw and bow thrusters.However, as the pipeline drew close to being finished in August 1977, it became clear that only a handful of the ships that would carry the North Slope oil would have double bottoms. Because of a series of decisions by the U .S. Coast Guard and the oil compa­nies, most innovations in tankers did not apply to the TAPS fleet.Moreover, the 500-member Cor­dova District Fisheries Union, as well as Alaska officials and scien­tists, urged Alyeska and the Coast Guard to take special precautions in case of a tanker accident in
Pleasa see Back Page, WARNINGS

that inhabits the surface and the wildlife in the water column and on the floor.”An oil company executive said that was not the case. Dispersants .would help more than hurt, insisted Don Cornett, Alaska coordinator for Exxon U SA. He said dispersants could prevent oil from reaching sensitive beaches and the shallow wa­ter where herring are begin­ning to spawn."We believe we can sub­stantially limit the damage done to the shoreline," Cor­nett said.
re-l . I, ^ ^  v . .

it, to be a cure-all."To the common layman, you’d think: ‘Blast it with this stuff, and it will go away, and it ’s cheaper.’ But it ’s not quite that simple,” he said.He noted a long list of potential problems:• The dispersants have on­ly  lim ited effectiveness. Lautenberger said the suc­cess rate ranges from 0 to 80 percent. He expected a 30 percent success rate in the Sound. Trial use early Satur­day failed because there wasn’t enough wind and tide♦ r> ' i n i t i f n  t h o  o h o m i o n l * ;  f l i p

• No one is certain what dissolved oil, or even the dispersant, will do to marine life in the long tenm."It might not cause abso­lute, acute mortality," Stei­ner said, but it could still cause plenty of damage. The fisheries of the Sound are particularly vulnerable at this time of year, he said.Young salmon emerging from their natal streams de­pend on adequate supplies of plankton, which could fall victim to dispersed oil. Lar­val crabs, clams and herring eggs are sensitive as well.Herrinp epps exposed to

agency agrees the best way to clean up the oil is to skim it off the surface mechanical­ly, Lautenberger said.But, realistica lly , this spill is so big and the equip­ment on scene so limited that dispersants might be one of the best opwons avail­able, Lautenbergei said.Others options ha.’e, how­ever, been discussed, h.riud- ing burning the oil or dump­ing sand on it. The sana would bond to the oil, and together they would sink to the bottom. Steiner said Cor­dova fishermen are backing 
•tnt irion Kiri n n i ' i r n n m p n t n  1



 .oiai uoacers aescnbe as one of thebest-known hazards in Prince William Sound.The Coast Guard routinely monitors tankers coming and going from the Alyeska port, using radar to track the vessels. But the Valdez was on the outer edge of the area that can be monitored by radar, and a spokesman said the ship was not being monitored because there were no other ships in the area and there was no danger of a ship to ship collision.The NTSB's involvement in the investigation is not unusual, according to a safety board official in Washington, D.C."The safety board is charged with investigation of all aviation, highway, railroad, marine and pipeline accidents." said Terry J .  Armentrout, director of the agency's Bureau of Accident Investigations."Since this is a U .S . flag ship, we have investigative authority," he said, adding that the board looked into about 30 marine accident last year. “ We are not the Coast Guard that makes and enforces the rules."The team is being headed by Bill Woody, a marine safety investigator. The team is composed of three marine investi­gators and a “ human performance investigator," whom Armentrout described as a person trained in psychology to look into such things as fatigue and substance abuse.
□ Dally News reporter David Whitney in Washington, D.C., 
contributed to this story.
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ird, have to take a look at every- nat, thing."By late Saturday night, vou however, Exxon had com­aid pleted preparations to bomb 2ir- the slick with the dispersantthe Corexit 9527 delivered bywe aircraft.to Dispersants are controver­sial. The chemicals are in- te, tended to bond with the oil,ils break i.t into small pieces,in and cause it to mix with theit water. Environm entalistson say that just spreads the oilill through the water irom top)il to bottom , endangeringn, many different life forms,n- Fishermen fear the oil willst harm salmon, bottomfishand crustaceans. n Late Friday and againj. Saturday, A ly esk a  andJ  Exxon officials tried spread-ing dispersant in a small ,j test. The test failed, becausecalm seas didn’t produce the agitation needed to mix the chemicals with the oil. Iarossi said a bum test* might also be conducted, but* that had not been done by late evening Saturday. That5 would involve corralling aportion of the spill and set­ting it afire.The officials say they are taking the cautious ap­proach. But folks in Valdez are growing increasingly im­patient."We've put our blood into this operation, and now, no one can tell us what’s going to happen,”  Cesarini said. "What am I going to tell my employees? What am I 'going to tell my fishermen?"

Prince William Sound. The Sound’s fjord-like topogra­phy means that the effects of an oil spill there might be magnified many times."The contamination will be widespread and the oil’s residence time can be very high because it will become entrapped," said M.P. "Pat" Wennekens, an oceanogra­pher with the state’s Arctic Environmental Information and Data Center, who spoke at a conference at Cordova in April 1977.Chancy Croft, an Alaska state senator, told . the con­ference: "Some time there’s going to be an oil spill" in Prince William Sound. The only questions, he said, are how soon and what sizw.The fishermen and state
I

officials argued that because of the remote area’s logistics problems, oil skimmers and oil-containm ent booms should be located at special­ly designated areas on is­lands in the sound."In most cases, equipment coming from Port Valdez will arrive too late to con­tain a spill in Prince William Sound before it reaches shore," said a 1977 report on Alyeska’s contingency plan­ning for an oil spill by the Alaska Department of Fish and Game.Coast Guard officials ad­mitted that an oil spill in the Sound would be difficult to deal with. "It could take two days, two weeks or two months, depending on the weather, before we could get our equipment irv, " one offi­cer said.
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A BILL

For an Act entitled: "An Act imposing a n i c k e l - p e r - b a r r e l  fee on crude oil

and p r o v i d i n g  for s u s p e n s i o n  and r e i m p o s i t i o n  of the

fee u nder certain conditions; a u t h o r i z i n g  the a p p r o­

pr i a t i o n  of the p r o ceeds o f  the fee to the oil and 

h a z a rdous substance r e l ea se r e s p o n s e  fund; and p r o­

vid i n g  for an effective d ate. "

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF A L ASKA:

* Section 1. F I N D I N G S  A ND PURPOSE. (a) The l e g i s l a t u r e  finds that the

M a r c h  24, 1989, oil spill di saster in Prince W i l l i a m  Sou nd dem onstrates a 

need for the state to have an independent spill c o n t a i n m e n t  and cleanup 

c a p a b i l i t y  in the event of future discharges of oil or a h a z a rdo us s u b­

stance .

(b) It is the p u r p o s e  of this Act to p r o v i d e  assu r a n c e  to the people 

of the state that their health, safety, and w e l l - b e i n g  will  be p r o t e c t e d  

from the adverse c o nse quences of oil and h a z a r dous substance releases of a 

m a g n i t u d e  that presents a grave and substantial t h r e a t  to the economy and 

the enviro n m e n t  of the state.

* Sec. 2. AS 43 is a m e nded by a d ding a new c h a p t e r  to read:

C H A P T E R  59. FEE ON CRUDE OIL.

Sec. 43.59.010. FEE LEVIED. Every p e r s o n  w h o  delivers crude oil 

to a port for t r a n s p o r t a t i o n  by a vessel that transits the navigable 

w ater s of the state shall pay a fee of S. 05 per b ar rel of the crude 

oil delivered, less royalty oil the o w n e r s h i p  or right to w h i c h  is 

exempt from taxation under this title.
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Sec. 43.59.020. A D M I N I S T R A T I O N  OF THE FEE. (a) The fee on

crude oil shall be p a i d  quarterly. The fee is due on the 20th day of 

the m o n t h  following the close of the calendar q u a r t e r  on crude oil 

d e l i v e r e d  to the p o r t  during the p r e c eding  calendar quarter. If the 

fee is not paid before the end of the month in w h i c h  it becomes due,

the fee becomes  delinquent.

(b) The fee shall be p a i d  by the p erso n d elive r i n g  the crude oil 

to the port for transportation.

(c) In m a k i n g  settlement w i t h  the royalty ow ner the person

p a y i n g  the fee m a y  deduct the amount of the fee p a i d  on royalty oil, 

or m a y  at the time the fee becomes due deduct r o y a l t y  o i l  equivalent 

in v a l u e  to the amount of the fee paid.

(d) The fee shall be p a i d  to the department, a n d  the person

r e q u i r e d  to pay the fee shall file w ith the department at the time the

fee is r e q u i r e d  to be paid a report, under  oath, on forms prescribed

b y  or a cceptable  to the department, giving w i t h  other information

required, the following:

(1) the name of the person paying the fee;

(2) the total v o l u m e  of the crude oil d e l i v e r e d  for t r a n s­

portation; and

(3) the na me of the first purchaser and the p r i c e  received 

for the crude oil if sold in the state.

(e) Reports b y  or on b e h a l f  of the person r e q u i r e d  to report

under (d) of this section are delinquent the first day following the

day the fee is due. Each p erson r e q u i r e d  to report u n d e r  (d) of this

section is subject to a p e n a l t y  of $1,000 a day for each day during

w hich the report is not filed. The p e n a l t y  for failu re to file a

report is in additio n to the penalty for delinquent fees u nder (h) of 

this section, and is a lien against the assets of the p e r s o n  requiredC S S B  266( ) - 2 -



to r eport  u n d e r  (d) of this section.

(f) The department m a y

(1) require a p e r s o n  w h o  is o b l i g a t e d  to pay the fee due 

under this chapter, the a gent or employee of the person, or the owner 

or f ormer owner of a r o y a l t y  interest in crude oil, to f u r n i s h  a d d i­

tional inform a t i o n  that is cons id e r e d  by the d e p a r t m e n t  as n e c e s s a r y  

to compute the amount of the fee;

(2) examine the books, records, and files of a person 

identified in (1) of this subsection;

(3) conduct h e a r i n g s  and compel the a t t e n d a n c e  of w i t n esse s 

and the p r o d u c t i o n  of books, records, and papers of any p e r s o n  i d e n t i­

fied in (1) of this subsection; and

(4) m a k e  an i n v e s t i g a t i o n  or ho ld an i n q u i r y  that is c o n­

sidered n e c e s s a r y  to a disclo s u r e  of the facts as to the v o l u m e  of 

crude oil transported.

(g) The department m a y  determi ne w h e t h e r  or not a r e p o r t  r e­

quired u n d e r  this chapter is correct. If a p e r s o n  m akes an u n t r u e  or 

incorrect report, or fails or refuses to make  a report, the departme nt 

shall, under regulations p r e s c r i b e d  by it, d e t e r m i n e  the correct 

amount of crude oil on w h i c h  the fee is p a yable and compute the fee.

(h) W h e n  the fee p r o v i d e d  for in this chapter becomes d e l i n­

quent, it bears interest at the rate p r e s c r i b e d  in AS 43.05.225. If a 

person ‘fails to make a report requi r e d  by this chapter w i t h i n  the time 

p r e s c r i b e d  by law for the report, the department shall e x amine  the 

books, records, and files of the p e rson to d e t e r m i n e  the amount and 

value of the crude oil d elivered to compute the fee, and the d e p a r t­

ment shall add to the fee the cost of the examination, t ogether with 

any pen alties accrued.

(i) In case of overpayment, d u p l icate payment, or payment made

-3- CSSB 266( )



• r--1* *" ,T  .

1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28 

29

CSSB

in error, the department  m a y  issue a certif icate s t ating  the facts and 

the amount of the r e f u n d  to w h i c h  the p erson r e q u i r e d  to pay the fee 

is entitled. Upon p r e s e n t a t i o n  of the certi f i c a t e  to the D e p a r t m e n t  

of Administration, the Depar t m e n t  of A d m i n i s t r a t i o n  shall issue a 

w a r r a n t  for the refund.

(j) The de partment may adopt regulat ions for the p u r p o s e  of 

m a k i n g  and filing reports r e q u i r e d  by this c h a p t e r  and other w i s e  

n e c e s s a r y  to the e n f o r c e m e n t  of this chapter. The d epar t m e n t  may  

require a sufficient b o n d  fr om every p e r s o n  c h a r g e d  w i t h  the m a k i n g  

and filing of reports and the payment  of the fee. T he bond shall run 

to the state and shall be c o n d i t i o n e d  u p o n  the m a k i n g  and filing of 

reports as require d by law, u p o n  compliance w i t h  the r e g u l a t i o n s  of 

the department, and for the prompt payment, by the p r i n c i p a l  on the 

bond, of all fees due the state by v irt ue of this chapter.

(k) If reports r e q u i r e d  have not b e e n  filed or are insufficient 

to furnish  the information r e q u i r e d  by the department, the D e p a r t m e n t  

of L a w  shall institute, in the name of the state u p o n  r e l a t i o n  of the 

department, the n e c e s s a r y  acti on or proceedi ngs to e n j o i n  the p e r s o n  

from continu ing operations until the reports are filed.

Sec. 43.59.030. D I S P O S I T I O N  OF PROCEEDS O F  FEE. (a) The c o m­

miss i o n e r  shall deposit the proceeds of the fee into the general fund.

(b) The c o mmissio ner of a d m i n i s t r a t i o n  shall s e p a r a t e l y  account 

for all proceeds of the fee deposi ted into the g e neral fund.

Sec. 43.59.040. USE OF R E V E N U E  DERI VED F R O M  FEE. The l e g i s l a­

ture m a y  appropriate the annual est imated b a l a n c e  of the account 

e stablished  under AS 43.5 9.030 to the oil and h a z a r d o u s  sub stance 

release response fund establ i s h e d  by AS 46.08.010.

Sec. 43.59.050. SUSPE N S I O N  A N D  R E I M P O S I T I O N  OF T HE FEE. (a) 

Not later than 30 days after the end of each c a l e n d a r  quarter, the 

266( ) -4-



commi s s i o n e r  of a d m i n i s t r a t i o n  shall determine the c u m u l a t i v e  total of 

m o n e y

(1) that has b e e n  d e p o sited through that c a l end ar quarter 

into the general fund u n d e r  AS 43.59.030;

(2) e xpended through that calendar q u a r t e r  from the oil and 

h a z a r d o u s  substance r e l e a s e  r e s ponse fund e s t a b l i s h e d  in AS 46.08.010.

(b) W i t h i n  15 days after m a k i n g  the d e t e r m i n a t i o n s  requi red by 

(a) of this section, the c o m m i s s i o n e r  of a d m i n i s t r a t i o n  shall report 

to the c o m m i s s i o n e r  the d i f f e r e n c e  b e t w e e n  the a m o u n t  det erm i n e d  under

(a)(1) of this section and amount determined u n d e r  (a)(2) of this 

section.

(c) If the c o m m i s s i o n e r  of a d m i nistration reports that the 

di f f e r e n c e  d e t e r m i n e d  u n d e r  (b) of this section equals or exceeds 

$20,000,000, the c o m m i s s i o n e r  of revenue shall s u s p e n d  i mposi t i o n  and 

c o l l e c t i o n  of the fee l evied and c o l l e cted under  AS 43.59.010. S u s­

pe n s i o n  of the i m p o s i t i o n  and collec t i o n  cf the fee b egin s on the 

first day of the c a l e n d a r  q u arter next following the commissioner's 

r e c eipt of the c o m m i s s i o n e r  of administrati on's r e p o r t  u n d e r  (b) of 

this section. Before the first day of a suspension a u t h o r i z e d  by this 

subsection, the c o m m i s s i o n e r  shall make a reasona ble effort to notify 

all perso ns who are k n o w n  to the d epartment  t:o be p a y i n g  the fee under 

this chapte r that the fee w i l l  be suspended.

(d) Except as p r o v i d e d  in A S  43.59.06C, if the c o m m i s s i o n e r  of 

a d m i n i s t r a t i o n  reports that the difference  d e t e r m i n e d  u n d e r  (b) of 

this section is less than $20,000,000, the c o m m i s s i o n e r  of revenue 

shall require imposition and collection  of the fee a u t h o r i z e d  under 

AS 43.59.010. R e i m p o s i t i o n  of the fee begins on the first day of the 

c a l endar quarter next f o l l o w i n g  the commissioner's  r e ceipt of the 

c o m m i s s i o n e r  of a d m i n i s t r a t i o n ' s  report under (b) of this section.
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Before the first day of reimpo s i t i o n  of the fee a u t h o r i z e d  b y  this 

subsection, the c o m m i s s i o n e r  shall mak e a reasonable e f f o r t  to n otif y 

all persons who are k n o w n  to the department to be r e q u i r e d  to p a y  the 

fee u nder this chapte r that the fee w i l l  be reimposed.

Sec. 43.59.060. FEE N O T  IMPOSED. The fee a u t h o r i z e d  by this 

chapter is not levied during any fiscal year for w h i c h  the estimated 

revenue from the fee w o u l d  be sufficient to restore the b a l a n c e  of the 

oil spill e m e r gency c o n t a i n m e n t  fund on the first day of the fiscal 

year to at least $20,000,000, and the legislature does not, during the 

r e gul ar le gislative session preceding the first day of the fiscal

year, app ropriate m o n e y  fro m the general fund to the oil spill e m e r­

gency containment fund sufficient to restore the b a l a n c e  of the oil

spill emerge ncy c o n t a i n m e n t  fund on the first day of the fiscal year

to at least $20,000,000.

Sec. 43.59.100. DEFINITIONS. In this chapter

(1) "barrel of oil" has the m e aning given in AS 43.55.140;

(2) "fee" m e a n s  the fee levied by AS 43.59.010;

(3) "navi gable w a t e r s "  has the meaning given in AS 38.05.-

965;

(4) "oil" has the m e an ing given in AS 43.55.140;

(5) "owne rship or right to w h i c h  is exempt f r o m  taxation"

har the m e a n ing given in AS 43.55.140;

(6) "vessel" has the m e aning given in AS 46.04.120.

* Sec. 3. A P P L I C A T I O N  OF AS 43.59.060. (a) AS 43.59.060, added by

sec. 2 of this Act, does not apply to prevent the levy and c o l l e c t i o n  of 

the fee imposed by AS 43.59 until the first day of the fiscal year next 

following the day on which the balance of the oil and h a z a r d o u s  substance 

release response fund first exceeds $20,000,000.

(b) The c ommi s s i o n e r  of adm ini s t r a t i o n  shall c e r t i f y  to the 
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c o m m i s s i o n e r  of e n v i r o n m e n t a l  conservation, the c o m m i s s i o n e r  of revenue, 

and the division of legisla tive finance the date on which the balance of 

the oil and h a z a rd ous substance release resp onse fund first exceeds 

$2 0 , 0 0 0 , 0 0 0 .
* Sec. 4. A P P L I C A B I L I T Y  OF ACT. This Act does not r e lieve a person 

r e s p o n s i b l e  for an oil terminal facility, offshore explor a t i o n  or p r o d u c­

tion facility, or a v e s s e l  that transports crude oil, or a perso n who has 

control of a h a z a rdo us substance, from the r e s p o n s i b i l i t y  for containing 

and cleaning up a d i s c har ge of oil or the hazar dous substance as required 

by law.

* Sec. 5. This Act takes effect immediately u n d e r  AS 01.10.070(c).
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IN T R O D U C T IO N

Annua l estimates o f the amount o f o il discharged into the seas, either deliberate ly or 

accidentally, by both ships and offshore installations, range from one to two m ill io n  tons per year.^ 

Operational discharges by vessels, inc lud ing deballasting, tank washings, and b ilge pumping 

account for approximately 80% o f this totaL2 Conversely, accidental discharges from ships and 

offshore installations account for only about 15% and 5% respectively?  W h ile  these amounts tend 

to belie the popular belief that ships (most specifically tankers) and/or offshore installations 

account for the majority of o il discharged into the seas, these accidental spills often release large 

quantities of o il at once, frequently taking place in  or drifting into the most sensitive of m arine 

environments.

L iab ility  for the unlaw fu l discharge o f o il into pub lic waters and the public's right to be 

compensated for the resulting environmenta l and natural resources damage has been addressed 

in  statute at both the federal and state levels.4 Typ ica lly  these statutes rest on the prem ise that 

compensable environmental and natural resource damage can in  fact be established through a 

damage assessment process, w ith the monetary va lue of the loss being determ ined through the 

use of various econom ic va luation techniques.^ T h e  responsible parties are then he ld  strictly liab le  

to an un lim ited  maximum amount or to some stated maxim um  amount for the damage as 

determ ined through these procedures.^

A n  exception to this more trad itiona l approach can be found in  the o il sp ill liab ility  and 

compensation scheme presently in  place in  the State of A laska. Statutes ho ld ing responsible 

parties strictly liab le for environmental and natura l resource damages as determ ined through a
n

damage assessment process rem a in on the books. However, A laska rarely attempts to establish 

actual damages or to pursue compensation for them through a damage assessment process.

Instead, w h ile  m a in t a in in g  the strict liab ility  component, A laska pursues compensation for a ll 

natural resource and environmental damage through d v il penalties wh ich are assessed on each

1. D tv x l W . A b c c u n a , Th« L iw  in d  Practice Re lating to O i l Po llu tion Prom Sh im . Butterworth &  C o . L td , 1978.
2. Id . i t  p. 4.
3. Id . I t  p. 4.
4. See, lo r  example, Federal W ite r  Po llu tion C on tro l A ct Section 1321(f), 33 U S C  Section 1231 et. ic q a  O u ter

C oa takaoJ  She ll Land* Act Amendment* o f 1978 Section* 303,304,43 U SC  Section 1331 e t  eeqc D eep  
W ater Port Act o f 1974,33 U S C  Section 1501 e t  *cq; F lo rid* Statute* Section 403.165; Waahington R cvaed  
Code Section* 90.41142,90.48.144,90.48320.90.48336; Ca lifo rn ia  Navigational Code Section 293.

5. For example, recreational value, w illin g n ca i to pay, and n u r ie t  va luation technique*. See Yang, Edward J , Dower,
Roger G ,  Menefee, .Start; *Tb« Uae o f E conom ic A na ly ii*  in  VaJuing Natural Re*ource Damage*,* 
Env ironm enta l Law Inxtitute, Waahington D C  June, 1984.

6. For example, Waahington State bee no ce iling  on lia b ility , w h ile  the Federal W ater Pollution Con tro l Act act* the
maximum liab ility  for damage* fo r aa in la nd  barge at 5125 per jroaa ton or 5125,000, whichever u. greater; fo r 
other veaaeta, 5150 per g ro a  ton (or, for a vea ie i carrying oal o r harardou* aubcunce* cargo, 5250300), 
whichever t* greater, end for on and offshore facilities; 550,000,000. 33 U S C  1321(f).

7. AJiaka Statute* 46.03.780 L iab ility  for Reatoratioc, and 46.03822 Strict L ia b ility  for the D iacha ige o f Heza idoue
Subttance*.
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gallon o f o il sp illed .^ The amount of the fine varies depend ing upon the type of o il sp illed  and the
9sensitivity of the receiving environment.

T he  premises upon which this c iv il penalty system is based, as w e ll as its intent, d iffer to 

some extent from the more traditional damage assessment approach. Y et this method does 

provide a v iab le alternative response to the issues o f lia b ility  and pub lic compensation in  re lation to 

o il po llu tion  damage, and as such it is worthy o f consideration. It is the intent o f this paper to 

exam ine ‘The A laska Method’ in  some deta il in  an effort to determ ine its effectiveness u  a 

response to these issues. In  Chapter 11 w ill first rev iew  the o il sp ill lia b ility  and compensation 

scheme that A laska had in  place prior to the im p lem entation o f  the c iv il penalty approach. I  w ill 

then discuss what led to the enactment o f the c iv il penalty statute. In  Chapter 2 1 w ill exam ine the 

civ il penalty statute and an effort w ill be made to de lineate the intent or goals o f this re lative ly 

innovative approach. In  Chapter 3 I  w il l exam ine the im p lem entation o f this system and an attempt 

w ill be made to establish how successfully the intent or goals o f the law  have been met in  practice.

It is concluded that several features of th is d v il penalty statute weaken its effectiveness as a 

response to the o il sp ill liab ility and compensation issues. Chapter 4 w il l then suggest how  

Alaska's o il sp ill liab ility  and compensation scheme in  general, and the d v il penalty statute in 

particular, m ight be modified to more effectively address these issues.

8. A lu la  S u tu ic *  46.03.758(b).
9. A U t lc i S litu ie *  45.03.758(d).



CH A PTER  1.. A laska’s pre-1977 O il S p il l L ia b ility  Scheme and  the Impetus for Change

1.1 The pre-1977 Regime

Like many other states, in  the early 1970’s Alaska enacted legislation imposing s tr ia  liab ility  

w ithout regard to fault, subject to lim ited defenses,* for environmenta l and natural resource 

damages resulting from the unlawful discharge o f o il in to  pub lic waters or onto pub lic lands.2

U nder A laska Statutes (hereinafter AS) 46.03.740 O il Po llu tion , an unlawful discharge o f o il is 

defmed to inc lude any discharge not specifically perm itted by Alaska Departm ent of Env ironm enta l 

Conservation (hereinafter A D E C )  regulation, o r not perm itted under article IV  of the International 

Convention for the Prevention o f Po llu tion o f the Sea b y O il,  1954, as amended.2

AS  46.03.780 L iab ility  For Restoration, provides that an unlawful discharge causing 

the death of fish, animals, or vegetation or otherwise in ju r ing  or degrading the environment of the 

state is liab le  to the state for damages. In  the ve in  of the more trad itional damage assessment 

approach, lia b ility  for these damages are defined to inc lude an amount equal to the sum of money 

required to restock in jured waters, to replenish a damaged or degraded resource, or to otherwise 

restore the environment o f the state to its cond ition before the in jury. These damages are to be 

recovered by the attorney general on beha lf o f the citizens of the state.

In  add ition , AS 46.03.760(a) holds a person who causes or perm its an unlawful discharge of 

o il liab le , ' in  a d v i l action, to the state for a sum to be assessed by the court o f not less than S500 

□or more than S100.000 for the in it ia l v io lation , nor more than 55,000 for each day after that on 

which the v io la tio n  continues.-’-* The penalties assessed under this provision are to reflect, when 

applicable,

1). reasonable compensation in  the nature of liqu idated damages2 for any adverse 

environmenta l effects caused by the discharge, to be determ ined by the court according to the 

toxicity, degradability and dispersal characteristics o f the o il, the sensitivity of the receiving 

environment, and the degree to which the discharge degrades existing environmental quality,

2). reasonable costs incurred by the state in  detection, investigation, and attempted 

correction o f the vio lation; and

1. AS 46.173 07. Strict L iab ility , provide* that iu an actioa to recover damage*, the p cno a  own ing o r having contro l over
a hazardous substance which enter* into o r  upoa the water*, nirface o r  lubturface land* o f the B a t e  ta 
relieved from strict lia b ility  if  the penoo  can prove that the rcleaae occurred so le ly a* a result o f an act o f wan 
an in ten tiona l or negligent act o f a third party, o ther than a paj.ty o r  it* employee* in  pr iv ity  o f contract w ith, or 
employed by, the perron; negligence on the pan of the U n ited  Sate* o r  the S a te  o f Alaska; or an act o f God .

2. Alaska Statute T it le  46.
3. 12 U.S. Treaties, V . 3, pp. 2989-3027; 17 U .S. Treaties, V . Z  pp. 1323-1551.
4. By A laska S a tu te  46.03.758<i) the court may impose a penalty of Sea* that S50C for the discharge if  deemed

appropriate.
5. T h e  concept o f ‘liqu ida ted danuga*1 it  commonly ussd in  contracts. T ha  mooatary va luation o f tha lorn a*

da ta rm iM d  through tha uaa o f th is concept it  not intended to equate d irectly ta tha actual loss, rather, it is 
intended to reflect a reasonable estimation o f what tha damages are.
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3). tho econom ic savings^ realized by the person in not comply ing w ith the requirement for 

which a vio lation is charged.

By AS 46.03.760(b), the penalties assessed under AS 46.03.760(a) may not be for pun itive 

purposes, and must be compensatory and rem ed ia l in  nature.

F in ,illy , in  addition to liab ility  under AS 46.03.760(a), A S  46.03.760(e) holds a person causing 

or perm itting an unlawful discharge o f o il strictly liab le , to the state, in  a c iv il action * .. io r  the fu ll 

amount o f actual damages caused to the state by the v io lation, in c lud ing  d irect and indirect costs 

associated w ith the abatement, containment or removal of the (oil), restoration o f the environment 

to its former state, and a ll incidental adm inistrative costs.*

In  summary, Alaska’s pre-1977 o il sp ill lia b ility  and compensation statutes provided for 

recovery of cleanup a * t t ,  restoration, rep len ishment and restocking costs, incidenta l 

adm inistrative costs, and civ il penalties in  the nature o f liqu idated damages o f between SSOO and

S100,000 for the in itia l v io lation, and up to S5.000 per day for each add itiona l day that the v io la tion 

continues.

12 The kapetaa for Chuage
W ith Prudhoe Bay o il production scheduled to beg in in  July, 1977, the State of A laska was 

prompted to review its existing o il sp ill lia b ility  and compensation scheme in  1975-1976. Two 

issues were o f primary concern. The first was whether the State would be ab le to recover 

adequate compensation for actual damages under AS 46.03.780 or AS 46.03.760(e), or in  the 

alternative an amount reasonably related to that damage under the 'liquidated damages’ provisions 

o f AS 46.03.760(a), if  a disastrous sp ill should occur in state waters. T he  second was whether the 

d v il penalties imposed by AS 46.03.760(a) provided the o il industry w ith an adequate incentive to 

perform its o il handling activities in  as safe a manner as possible.

In  its evaluation Alaska took the position that o il po llu tion

...can and does cause a w ide range o f harm to renewable resources, and the 
environment in  general. M any types o f harm , which can have devastating long­
term effects oc important marine resources, cannot be quantified . In d ud ed  w ith in  
this category are mortality of fish and shellfish larvae, food cha in contam ination, 
carcinogenic effects, and chronic toxidty.

6. By AS 46.03.760(d) 'ecooomic u v m p ’ u  uted in  this le c t io n  means ‘- .tb it sura which a person wou ld be required
to expend for the planning, requis ition, siting, construction. instnU itioa and operation o f facilities neccaury  to 
effect compliance w ith the standard v io la ted .' A S  46.03.760(e) a llows the court to defer a ll or pert o f that 
portion o f the rum imposed upon a person under this ‘econom ic scrags' provis ion cond itioned upon the 
person complying, w ith in the shortest feasible tim e, w ith the requ irem ent for w h ich a v io la tion it  shows.

7. Sponsor Analysis o f House B ill 137, A n  Act Re la ting to C iv il Penahk* for D ischarge* o f  OU, by  Jonathan K . T illin g h a s t
A n n u m  Attorney Gene m i fo r the S u te  o f Alaska. 1977, p. 1 (hereinafter Spoasor Analysis)
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Further, the State held that even for damages which are readily identifiab le, quantification of the 

loss may still be very d ifficu lt. D eterm in ing  the monetary va lue of non-commercial species, lost 

recreational opportunities, and decreased tourism were offered as examples o f this situation.**

Based on these premises the State asserted that even w ith the im position of strict liab ility  for 

the damages '...the fact of the matter is that trad itiona l ccf;?xpts of burden o f proof (i.e. proving 

actual loss and causation) w ill norm ally  pose an insunn ju n i able barrier to effective redress for the 

great bulk of harm caused by o il po llu tio n/ ^

Next, the State reasoned that g iven the p r o b lem  associated w ith  proving and recovering for 

actual damages, in  many situations recovery wou ld on ly  be possible under the 'liqu idated 

damages' provision of AS 46.03.760(a). Th is provis ion was "primarily designed to address the 

problem  of the continu ing discharger, by denying h im  the econom ic savings (of) continu ing  to 

v io late state environmenta l law, (e.g. the econom ic savings realized by not installing a septic 

tank)’,*® and was considered to work very w e ll in  this regard.** However, w ith regatd to one time 

discharges o f o il, it was determ ined to be ineffective and inefficient in  protecting the pub lic  interest 

for several reasons.

Fust o f a ll, in  the event o f a m a jor sp ill the penalties imposed by AS 46.03.760(a) wou ld not

adequately compensate the pub lic for the resulting environmenta l harm . The m ax im um  5100,000
17fine was referred to as 'ludicrous' in  this context.

Secondly, even w ith the presence of the o il characteristics and receiv ing environment 

criteria, AS 46.03.760(a) is s till d ifficu lt to a p f ’y to a g iven o il spilL T h e  court is given w ide 

d iscretion in assessing the amount o f the penalty anywhere between the lower and upper lim its as 

stated in  the statute, and thus the "(c)ases under the law  languish for years, w h ile  the private and 

pub lic bar argue across the negotiating table as to whether the sp ill in  question is a 5500, or

550,000 discharge."*"*

F ina lly , in  add ition to compensating for harm dons, the State reasoned that d v i l penalties 

should also be h igh enough to effectively encourage the regulated industry to comply w ith  the laws 

wh ich they enforce. T he  m am m im  $100,000 fine under AS 46.03.760(a) was considered 

unreasonably low  to meet this sccoad goaL T he  State contended that this amount "..mo doubt 

fails to even register in  the cost-benefit analysis o f o il hand ling operations."*4

8. Id. at p. 3.
9. Id. at p. I.
10. Statement by Jonathan T llinghaa t, A ta ittant A ttorney G enera l fo r the State of A laska at the Houac Judiciary

Comm ittee M eeting  d iacurnng H B  137, A n  A ct Re la ting to C iv il Pcnalbea for Diaehargea o f O i l .  4/12/77 
M eeting  M inute*.

11. Sec Statement by Jonathan T ilUflghatt, A laaka A a it ta n t A G , at the H o u ie  Reaou ict* Comm ittee M eeting  diacusting
H B  137, A n  A ct Re la ting to C iv il Penalbca for Diaehargea o f O il , 2/17/77 M eeting M inutea .

12. S p o o a o rA aa iyw a i p. 4.
13. Id . at p. S.
14. Id . at p. 4.



These find ings led the State to conclude that the existing o il sp ill lia b ility  and compensation 

scheme had failed in  both its compensatory and regulatory roles. ̂  T h e  State then suggested that 

the problems w ith the existing scheme m ight be solved by enacting a new law  wh ich wou ld impose 

civ il penalties on each gallon o f o il sp illed . T he  amount o f the fine wou ld vary depend ing on the 

characteristics o f the o il and the sensitivity o f the receiv ing environment. Several legislative 

hearings were held, and the d v i l penalty b il l as orig ina lly introduced was m od ified  substantially. AS 

46.03.758 ‘C iv il Penalties for D ischarges o f O il , ’ was then enacted in to  law  in  May, 1977.

In  the next chapter I  w il l exam ine A laska’s present o il sp ill lia b ility  scheme. A n  effort w ill be 

made to draw out its underly ing premises and its most pertinent in tent or goals. Th is analysis is 

based primarily on a review o f the statute, the legislative history, rn d  interviews w ith several of 

those who work or worked for the state and either he lped write the leg is lation or presently work 

with the law.



CHAPTER  2. The Present A laska O il S p ill L ia b ility  Scheme

As discussed above, A laska already had a c iv il penalty scheme, in  the nature o f liqu idated 

damages, in place at the time that the leg islation for AS 46.03.758 was introduced. Thus, this new 

scheme '...does not break any new conceptual ground"1 It is, rather, a further refinement of the 

previous scheme, wh ich attempts to correct its perceived shortcom ings.

2.1 W hy i  C iv i l  Penalty Scheme?

2.1.1 The Statute

The leg islative findings o f AS 46.03.758 assert that,

(1)...the discharge o f o il may cause significant short and long-term damage to the 
state’s env iro nm en t Even  m inute quantities...may cause h igh morta lities among 
larval and ju ven ile  forms o f important commercia l spedea, may affect salmon 
m igration patterns, and may otherwise degrade and d im in ish  the renewable 
resources o f the state;
(2) the exact nature and extent of o il po llu tion can be ne ither documented w ith 
certainty nor precisely quantified on a spill-by-spill basis; however, in  light o f the 
magnitude o f harm w h ich  may be caused..., and the v ita l importance o f (the 
natural resources) to the econom ic future o f the state and its quality of
life,...substantial d v i l penalties should be imposed for the discharge o f o il in  order 
to provide a m eaningfu l incentive for the safe hand ling  o f o il and to insure that the 
pub lic does not bear substantial losses from o il p o llu tion  for which, because o f its 
subtle, long-term or unquantifiab le nature, compensation w ou ld  not otherwise be 
received...

A  review o f the legislative history of the act w ill help to identify the justifica tion for the 

position taken in  these legislative find ings as w e ll as to clarify ih e  intent of the d v il penalty 

approach.

2.1 J  The Legis lative H is to ry- C iv il Penalties as Com pensation

House B il l 137, A n  Act Re la ting to C iv il Penalties for D ischarges of O il ,  was introduced into 

the Alaska Legislature by A laska Governor Jay S. H am m ond  in  January, 1977, at the behest o f the 

A D E C  and the A laska Departm ent o f Law. These two state agendas have primary responsibility for 

responding to and prosecuting o il po llu tion cases in  the State o f Al&tka.

In  his correspondence to H ugh M a lone , Speaker of the House, which accompanied his 

transmittal o f the B ill, Governor H am m ond states that

(o)3 po llu tio n  harms the pub lic  in  many ways. Some are identif iab le and 
qusndfiab le-and existing law  provides adequate means for recovering damages in 
this regard. Y e t m uch of the damage caused by o il po llu t io n  is d ifficu lt to detect 
immediately , and even when the damage can be documented, it is incapable o f 
objective translation in to dollars and cents. As a result, in  /Uaska as elsewhere,

1. Sm em ca t by Jonathan :T IXjh?*, A lu k a  A o if u a t  Attorney General at the Houae Judiciary Comm ittee M eeting
coo ad enn*  H B  137, A n  A ct Re lating to C iv il Penalue* for D iachatge* o f O i l  4/12/77 M eeting M inute*.

2. AS •tt.03.758(a).
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these damages, though qu ite real and potentia lly quite devastating to the 
economy and environment, must be borne by the public.

S im ilarly , in  discussing the need for this leg islation in the Sponsor Analys is , the A laska 

Attorney G enera l asserts that the devastating long-term effects of o il p o llu t io n  on m arine resources 

(e.g., future declines in fishery catches, food cha in contam ination, larval morta lity) cannot be 

conclusively proven to have been caused by the o il spill, nor quantified in  monetary terms, 

because the effects are ‘too subtle.’4 For example, if  there were a decline in  a sa lm on run two 

yeats after a m a jor spill, other intervening variables would make it im possib le to prove that the o il 

sp ill caused the decline . A lso, it wou ld be im poss ib le to collect a ll fish and she llf ish larvae k illed  by 

a spill, yet this result could have an enormous long-term impact on the productiv ity o f the w ho le 

environment. E ven  if  these effects could be proven with certainty to have been caused by the sp ill, 

what monetary va lue should they be given?

Testimony as to the State’s position that o il po llu tion causes a great dea l o f environm enta l 

harm which cannot be determ ined w ith certainty, and/or cannot be precisely quantif ied in  

monetary terms was offered by then Assistant A ttorney Genera l Jonathan T illinghast, and then 

A D E C  Comm iss ioner Ernest M ue lle r at the several House and Senate C om m ittee  hearings 

addressing this b ilL ^

The State’s position on this issue rests first and foremost on the assumption that a discharge 

o f o il w ill cause environmental and natural resource damage in every case.** However, because of 

the burden o f proof on the State to establish a causal link between the discharge and the m ore 

subtle or long-term damage, and the difficu lties associated with establishing the monetary va lue of 

this loss as w e ll as that of non-commercial specdcs, compensation for a ll but the most v is ib le and 

quantifiable damage w ill not be achieved. T h e  prob lem  from the State’s perspective is not that

3. Hammond, Jay S_ Cones foodence  from Alaska G overno r Jay S. Hammond to Hugh M a lone , Speaker o f tbe House,
Alaaka State L e p i ’an ire , Juneau Alaska, January 27.1977, from the House Reaources Com m ittee  F ile  on  H B  
137.

4. Sec Sponsor Anafyai* o f H B  137 by J. T illinghast. A laaka A ss isan t A ttorney General, 1977, conta ined in  the H o u te
Reeomrc* Comm ittee F ile  on H B  137 (here inafter Sponaor Analysis). Sec alao statement b y  J. T illin g has t at 
the Houae Judiciary Comm ittee M eeting d iacu ia ing H B  137,3/28/77, M eeting M inu te* .

5. A t the legislative hearingii induttty lobbyist* at • '.ed that it waa a contradiction in  te n n i to  nay first that an o i l
diadsarge cauaet tijp iificant harm , and nevt, that the harm is incapable o f quantifica tion and d iff icu lt to detect.
Aa atatad by Monty Q rve r , Exxon lobbyist, at the 3/4/77 House Judiciary Com m ittee  M acting , * it it  se lf
evident that the  c jru f ican t harm *  not an appropriate find ing if  it if incapable o f quan t if ica t io n  and d iff icu lt to 
detect.' See M eeting M inute* .

6. Sec. for example, statcmcm  by Jonathan T illinghast as conta ined in the 3/4/77 House Jud ic iary Com m ittee  M ee ting
M in u te i. A i used in this statute, ‘discharge o f oil* means 'the entry of o il into o r u po n  the water o r  p ub lic  land 
of tbe state (except o il discharges in to an enclosed and impervious containment area), regardless erf
causation.' A S  44.03.758(1X3).

7. T h e  State o f Alaaka offered the fo llow ing reports in support o f its contention that o il po llu t io n  causes long-term and
uoquantillab le damage Evans, D a k  K_ and Stanley D . R ice, ‘Effects o f O il on M a r in e  E cosystem*: A  Rcvieur 
for Adm inistrators and Policy Makers,' F ishery B u lle t in . Vo l. 72, No. 3. 1974; Meckl enbu rg. T . A-, R ice , &  D ,  
and J. F . Karines . 'M o lt ing  and Survival o f K in g  C ra b , and  Coexist ripe Shhnrp_Larv*e Expoerd to C ook  IrJct
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the damages are d ifficu lt to prove, but that they are impossible to prove. Conversely, the relative

toxicity of the o il and the relative sensitivity o f the receiving environment can be determ ined .^ The

burden of proof on the State to then establish the amount of o il spilled is manageable. It is ‘...an

event which can be emp ir ica lly  found out. ob jectively found out as a transaction that occurred.'*®

Thus, to insure that the pub lic is compensated for damages wh ich cannot be determ ined w ith

certainty or precisely quantified , \..(a)s a practical matter, it may be easier to.-pre-detenninc that

loss (as opposed to the actual damages)'** w ith  a schedule of fixed d v il penalties based on the

objective criteria o f the characteristics o f the o i l and the sensitivity of the rece iv ing environment.

In  offering justification for the enactment of the d v il penalty statute, the State asserts that
• • 12■(u)tilinng d v il penalties as a means for compensating for general harm is noth ing  new.* As 

discussed in Chapter L, Alaska already had a d v i l penalty scheme as a means o f compensating for 

environmental harm , in  the nature o f liqu idated damages, in place at the time that H B  137 was 

introduced. Further, the State offers a quote from  a U . S. D istrict Court for the D istr ic t o f N ew  

Jersey op in ion which interprets the purpose and intent behind federal d v il penalty o il sp ill laws: 

'M ore importantly, the statute can rationally be viewed as a remedia l measure designed to

compensate the government for harm to the m arine and shoreline environment caused by the
• 13discharge of harm ful quantities o f o il.

F inally , the State asserts that the concept o f assessing penalties on a per un it measurement 

basis is also not new to Am erican jurisprudence. Specifically, the Federal W ater P o llu t ion  Contro l 

Act Amendments of 1972, wh ich H B  137 was largely patterned after, authorized the Federa l E P A  to 

'...establish d v il penalties by regu lation on a un it o f measurement basis for hazardous substances 

(of) not more thqn $1,000 cor less than S100 per unit, the per un it penalty to vary based on the

8

Crude O i l W ttrNSoJublc Fraction,* in: P ro ceed ing . NOAA-EPA Symposium on Fstc and Effect* o f Petroleum 
Hydrocarbons. Perp m n e  Preei, O rfrm L  1977; and R ice, S. D .. Short, J. W ., and J. F . K a r in en , *A Rev iew  o< 
Comparative O il Tox ic ity  and Comparative A n im a l Sensitivity,* Northwest and Alaaka fis he r ies  Center A uke 
Bay Laboratory, Nationa l M a r in a  fisheries S e iv ice , N O A A . Auka Bay, Alaska, 1977. (A ll o f  these reports are 
o o a m e d  ta the Alaaka I t p i l i l w s ' l  House Resource* Comm ittee F ile  oa H B  137,1977). H o m sa r , these 
sradi<a prov ide inform s boa oa  the effects of o il po llu t ion  on marine animals p r im arily  u nd e r laboratory

la d  industry lobbyists offered the ir own evidence that the kxig-terra and unquanhfiabte damages 
noted M d e r  laboratory cond itions were nor supported by studies cooducted in  the fie ld . Sec, for example, the 
quits statement by W aco Shelly , lobbyist for M o b il O il Corporaooo. a  conta ined in  the House
Judiciary Comm ittee M eeting M inu tes o f 3/10/77.

8. See Statements by Jonathan T illinghast at the House Resources Comm ittee Meeting on  2/17/77 and the House
Judiciary Comm ittee M eeting  o n  3/4/77 as contained in  the M eeting M inutes.

9. Sponsor Analysis, a t p. 6.
10. Statement by Jonathan T illinghast as contained in tha House Resource* Comm ittee M eeting M inu te* o f 2/17/77.
11. Statement by Ernest M ue lic r . Conm usa iooer o f the A laska Department o f  Env ironmenta l Conaarvmtion, ac contained

in the Houe* Judiciary Com m ittee  M eeting  M inu te* o f 3/4/77.
12. Statement by Jonathan T ill in g h a s  m  contained in  the House Judiciary Comm ittee Meeting M inu te* o f 4/12/77.
13. c> .» hy T in ;n |hM i q u n t in f  tha Court in  U . S. V. Contractors, as contained ia  the Hopes Judiciary

Comm ittee M eeting M inu te* o f 4/12/77. M r . T illin g h a ir  doe* not n a n  which Federal laws ha *  referring t a



toxicity, degradability, and dispersal characteristics o f the substance. Thus, the per unit 

measurement approach for c iv il penalties in the event of an unlaw fu l discharge o f a hazardous 

substance has been endorsed by the United States Congress.1̂

In  summary, in  the first instance Alaska’s d v i l penalty scheme is intended to be 

compensatory in  nature. M o re  specifically, it is intended to compensate the pub lic for th a r  portion 

of environmental and natural resource damage which, because o f its unquantifiab le nature and the 

resulting excessive burden on the state in  proving the existence o f such damages as w e ll as a 

causal link, compensation w ou ld  not otherwise be received.

2.13 Tbe Legis lative H lr to ry- CM l Penalties as so  ‘Incentive to Safe Operations’

In  the process o f formu lating this d v il penalty b ill, the State considered three ways o f 

assuring that o il transportation activities on a massive scale w ou ld not occur at the expense of 

other segments o f the state’s economy: D irect regulation (of tanker design, in d u d in g  the 

requirement o f various safety features); setting the consequences o f m isbehavior so h igh that in  

fact safe conduct is assured; and self po lic ing .1̂

At the time that this leg is lation was being considered, the ind iv idua l state’s right to directly 

regulate the design o f tanker structures was being reviewed by the U n ited  States Supreme Court 

and was soon determ ined to be pre-empted by federal law .*^ Further, past conduct by the 

industry led the State to condude that self po lic ing was not a feasible option.*® Thus, A laska 

conduded that this issue shou ld  be addressed in  this d v il penalty statute. In  particular, the State 

argued that in  order to protect the environment o f the state, the d v i l penalties imposed by this 

statute should be set high enough to induce those potentia lly subject to them to perform  their o il

14. Statement by Jonathan T illin g ha tt as contained in the House Judiciary Com m ittee  Meeting M inutes o f 4/12/77,
referring to Section 311 of the Fedem i Water Po llu tion Con tro l A ct Am end m enu  o f 1972. It  may be worth 
noting that tbe EPA  sever established the regulations as authorized by  this secoon, and the language 
authoris ing the promulgation o f  regulations on a per un it basis has r ince  been removed from  this Federal 
statute. H o rs ve r , tha Comprehensive Env ironm enta l Response, Compensation and L ia b ility  A ct o f I960, as 
amended by  SARA  o f 1986, does contain sim ilar language. Specifica lly , Section 301 (cX2) authorized the 
Department o f  In te r io r to promulgate regulations to establish damages *_bascd on  u n iu  o f  discharge o r 
release o r u n iu  o f affected area.* 42 USC  9651 (cX2)

LS. See statement by J. T ilU n jhast as contained in the House Judiciary Com m ittee  M eeting M inutes o f 4/12/77.
16. See su tem ent by J. T illinghast as contained in the Adm in istrative Regulation Rev iew  Comm ittee M ee ting  M inutes o f

3/9/78.
17. W R w v  A llan  tie R ichfie ld Co- 43$ U . S. 151 f 19781 wh ich strode down s W ash intton S t i le  statutory provis ion

requiring specific safety features on o il tankers of between 40,000 and 125,000 D W T  entering state w a le is . A  
s im ila r statute in A laska attempted to charge unkers vary ing 'risk avo idance1 charge* to fund an o il sp ill 
c leanup fund depend ing on the safety features present on the tanker, such that if  a tanker d id  not pooesa a 
particu lar safety feature that the state deemed appropriate, that tanker's risk avoidance charge would be 
increased by the amount it wou ld cost to install that piece o f equ ipm ent. T h i*  proviaaoa was atao struck 
down. Sss Chevron v . H am m ond , U . S. D istrict Court for the D is tr ic t o f  A laska. N o . A-77-195, Memorandum  
of Dec is ion by Judge James M . Fitzgerald, June 30,1978.

18. See Supra note 16.



hand ling operations in ad safe a manner as possible. T he  State went on to stress that these d v il 

penalties are not intended to be punitive.

In  summary, in the second instance, the intent o f this scheme is to deter sp ills before they 

occur by identifying the consequences in  advance, in  the hopes o f provid ing the o il industry w ith a 

'meaningful incentive to safe opera tions .'^

2.1.4 Premises and In ten t of the C iv i l  Penalty Scheme

The above discussion indicates that Alaska’s c iv il penalty approach is based upon the 

fo llow ing premises and intent:

1. AJi o il discharges w ill cause natural resource and env ironm enta l harm .

2. For that portion o f the damage w h ich is readily identif iab le and quantifiable, existing legal 

remedies do provide an adequate means of recovery.

3. A  substantial portion o f the damage caused by o il po llu tion  cannot be determ ined w ith certainty. 

Further, some visib le damage is not ica d ily  amenable to monetary valuation. Damages such as 

these cannot be effectively compensated for under existing law  due to the excessive burden of 

proof on the State.

4. T h e  pub lic should be compensated for those damages w h ich  are not readily identif iab le  and 

quantifiab le .

5. T h e  scheme does not attempt to rig id ly pre-establish actual damages. It  is in tended to pre­

determ ine the loss from o il po llu tion  which is not readily identif iab le  and/or quantif iab le through the 

use o f d v il penalties based on the objective criteria o f tbe characteristics of the o il and the 

sensitivity of the receiving environment.

6. T he  scheme is intended to provide a meaningfu l incentive to safe operations by setting out the 

consequences o f the unlawful act in  advance in  an effort to prevent the discharge o f o il before it 

occurs.

7. T h e  scheme is intended to both compensate the p ub lic  for damages and to provide as incentive 

to safe operations.

19. Sponaor A m tym  at p. 4.S e e  alao Supra oote 16.
20. See statsmaat by  J. T illinghaat aa contained in  the House Judiciary Com m ittee  M eeting M inutes o f  3/4/77, and

Spoaaor Analyna at p. S. D u n a g  tha 1978 legislative r ro cw  o f tha regulation* prwnuigatad by the A D  E C  
TQBagtam w on te d  that tha maximum J10, SZSO and St penalty amounts m is  maenad in to tha penalty 
schedule by tha leg itla tiirs  to assure that the u v a u d  penalty w ou ld  not be punitive. See the 
A dm ts sm t iv a  Regulation Rev iew  Comm ittee M eeting M inu tes o f  2/28/73.

21. A t the legislative hearings cons idering H B  137, o il industry lobbyists adamantly asserted that there were already
sufficient state and federal statutes covering lia b ility  for o i l p o llu t io n  damage such that th if law sim ply waa 
no* needed; that (* w  cos t ing  laws and the ir own econom ic cons id cnD oas (not wanting to lose the ir o il. 
damage the ir tinkers, o r  in ju re  those oa board the ir tankers) a lready provided the o il industry w ith sufficient 
incentive to prevent o il spills; and that this cm  I penalty scheme is indeed pun itive in nature. See for example 
the statement by M on ty d a v e r , A laaka Operations Manager, E raoa  Corporation , USA , as contained in  the 
Houee Judiciary Comm ittee M eeting M inutes o f  3/4/77, and statements by G ene W iles, lo b b y in  for 
Chevron . USA ta contained in  the House Judiciary Com m ittee  M ee ting  M inutes of 3/10/77 and 3/28/77.
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8. T he  scheme is not intended to be punitive.

22 Tbe Amount of tbe Penalty

2.2.1 The Statute

T he  language of AS 46.03.758 establishes the fo llow ing schedule of fixed d v i l pena lties for 
discharges of oil:

...the penalties for the fo llow ing categories o f rece iv ing environments mav not 
exceed
a. $10 per gallon o f o il w h ich  enters an anadromous stream or other freshwater 
environment with s ign ificant aquatic resources;
b. $250 per gallon o f o il w h ich  enters an estuarine, in tertida l or confined saltwater 
environment; and
c. $1 per gallon o f o il w h ich enters an unconfm ed saltwater environment, p u b lic  land  or 
freshwater environment w ithout significant aquatic resources.''2

The  A D  E C  is then directed to establish regulations im p lem enting  this schedule. T h e  regulations

are to set forth a range of penalties varying in re la tion to these maximum  amounts acco rd ing  to the

toxicity, degradability and dispersal characteristics o f the o il, and the sensitivity and productiv ity  of

the rece iv ing environment. T h e  maxim um  penalties are to be imposed only for sp ills o f  the most

harm fu l types of o il into the most sensitive and productive o f receiv ing environments.2"* T h e

statute further provides that the assessed penalty m ay be m u lt ip lied  by a factor of 5 i f  the

discharge is caused by gross neg ligence or an in ten tiona l act by the discharger, or i f  the  court

finds that the discharger d id not take reasonable measures to contain and clean up the  discharged

o i l24

A  review of the legislative history w ill he lp to establish how the penalty amounts were

determ ined and what goals the penalty schedule is in tended to achieve.222 Tbe Legislative H istory

In  establishing the d v il penalty schedule, the State he ld discussions with several bio log ists
25to assure that the receiving env ironm ent categories are ’rational’ in  relation to one ano ther. In  

determ in ing what the maximum amounts o f the penalties should be, the State first cons idered 

compensation. A  w ont case scenario for an o il s p ill in  a marine environment was established: A  

tanker sp ill in to Prince W illiam  Sound, the State’s most sensitive and productive estuary, dur ing  a 

sa lmon run. Th is is an endosed and protected area where flushing through tidal or current action

XL A S  *S.01758<bXlXA), (B), and (C), emphasis added.
23. A S  46.03.758(d). See t h a  tbe statement by J. T illinghast u  c o a u io e d  in  tbe H o u ie  Judiciary C om m ittee  M eeting

M inute* of 4/12/77. T b e  leg is lative record make* it  c lear that if  a discharge of o il enters m o re  than ooc 
receiving environment w ith  different penalty amounts, o n ly  that portion which enters tbe m ost sensitive 
environment would be tbe h igher rate. Sec discussion in  this regsrd as contained is  the
Adm inistrative Regulation Rev iew  Comm ittee M ee ting  M inu tes o f 2/2S/78. See also Section 3.1.5 below .

24. A S  46.03.758(bX2).
25. See statement by J. T illinghast as conta ined in  the House Jud ic iary C om m tm n  Meeting M inutes o f  3/10/77.
26. See statement by J. T illinghast as conta ined in  the House Jud ic iary Comm ittee Meeting M inutes o f  3/10/77. A lso ,

this issue was discussed dur ing  a personal interv iew  w ith  J. T illinghast on 4/18/88.



is significantly.reduced. Then, s im ila r  to a cr im ina l sentence, the State decided wbat it w o u ld  take

■for justice to be done.’ The next step was to work backward from the worst case to d e te rm in e  the
appropriate amount of the pena lty for less sensitive marine environments. Finally, a h ig he r  base

penalty was assigned to freshwater environments w ith significant aquatic resources. A  s p il l into

these particularly sensitive areas w o u ld  generally be substantially smaller than those in  the m arine

environment (no supertankers), a n d  a penalty assessed at the leve l assigned to the worst ease
27marine sp ill wou ld thus not adequate ly  approximate the harm done.

The State next considered th e  ‘incentive to safe operations’ aspect of the leg is lation . H e re  

the State took the position that the pena lties need to be 'commensurate with the kind o f ccst- 

beneflt analysis’ that those in vo lved  in  o il hand ling , transport and production would undertake .2̂  

Further, the State reasoned that *...you want the consequences o f not being as safe as poss ib le  to
Art

be very h igh. Conversely, you d o n ’t want to ru in  somebody."

W h ile  the State concedes that this d v i l penalty scheme in  some measure attempts to  pre-
in

determ ine the Ifljfi resulting from  the discharge o f o il, it stresses that the schedule o f  pena lt ies 

does not attempt to rigidly pre-establish actual damages.21 There is nothing magical abou t any 

particular figure in the civil pena lty  schedule, *(a)ny more than, for example, a $10,000 c iv i l penalty 

for consumer fraud would be any m o re  magica l than a $5,000 assessment. If  the im p o s it io n  of 

a d v i l penalty for the discharge o f o i l  required actual damages to be rig id ly pre-established, the 

burden o f achieving that standard w ou ld  be impossib le to meet. T he  standard for the p rop r ie ty  o f 

establishing d v i l penalties is ra ther ’ ...that the penalties bear a reasonable relationship to the  

gravity of the in d d cn i and the purposes of the legislation."22 In  other words, the am ount o f  the 

penalties should be reasonably re la ted  to the degree o f pub lic harm  caused by a spill, as w e ll as 

the pub lic compensation and in cen t iv e  purposes o f the bilL A s stated by A v Gross, A laska 

Attorney Genera l, in  a letter to A laska  Governor H am m ond ’ ...we believe the penalties 

are...reasonably related to the le v e l o f  incentive necessary to induce safe operations, and th e

27. Id . p en ob a l i®uavtcw. See also sta tem ent by J. T iilin ghast as contained in  the House Judiciary Com m ittee  M ee t in g
M inutea of 3/28/77.

28. See statement by J. Tillinghast as co n ta in ed  in  tiie  House Resources C om m ittee Meeting M inutea o f 2/17/77
29. Statement by J. T illinghast as in  the House Judiciary Comm ittee M eeting M inutea of 3/10/77.
30. See Supra note 1L
31. Statement by J. T illinghast as con ta in ed  in  the House Judiciary Com m ittee  M eeting M inutes of 4/12/77.
31 Id .
33. Id . Cmphaais added.
34. Sponsor Aruuyns at p. 7.
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gravity of harm caused by oil po llu t io n .'" ^ T he  result of these considerations was the S10, S2.50, 

and S I per ga llon penalty schedule as enacted in to la w .^

2.2.3 Tbe Intent
From  the above discussion, the fo llow ing conclusions as to the amount of the pena lties in  

(he penalty schedule can be drawn:

1. The d v il penalty schedule does no t attempt to directly equate the penalty amounts to the  actual 

damage caused by an o il discharge. The variation in  the m ax im um  penalty amounts is in tended  to 

reflect the relative sensitivity of the rece iv ing environment.

2. T he  penalties are intended to be  h igh enough to induce those potentia lly subject to th em  to 

perform the ir o il handling operations as safely as possible.

3. C om b in in g  these two considerations, the do llar amounts in  the d v il penalty schedule are 

b tended  to bear a reasonable re la tionsh ip  to the gravity of the b d d e n t  (the degree of p u b lic  harm) 

and the purposes o f the legislation (compensation and bcentive) .

23 Vlcariou Liability
2.3.1 Tbe Statute

For an unlawful o il discharge w ith in  the territoria l ju r isd ic t ion  o f the state, or into o r  upon the
37adjacent outer continental shelf o f the state, AS 46.03.758 holds the fo llow ing persons, in  

add ition to the person causing or perm itting  the discharge, jo b t ly  and severally liable for the 

penalties to the state, b  a civil action:

1. if  the discharge occurs from any commercia l or industria l facility other 
than a vessel or offshore p la tfo rm , the owner, lessee or perm ittee, and operator o f 
the facility,

14

3LS. Gross, A v r u a  M „  Correspondence from  Alaska A ttorney Genera] A v  Gross to Jay S. Hammond, Governor fo r the 
State o f  Alaska, Juneau Alaska, June 10,1977, as contained in  tbe A ttorney General's B ill Review F ile  o f H B  
137.

36. H B  137 as o r ig ina lly  introduced directed tbe A O  E C  to adopt regulations establish ing a schedule of fixed pena lt ies for
o i l discharge* of not leas th in  15 no r more than ISO per ga llon . M any  at tbe legislative hearings expressed 
conce rn that this wording a llow ed too much discretion to an adm inistrative agency, w ith several expressing 
fear that a ll spills would be de te rm in ed  to be in  tbe 150 range. Partia lly  in  response to tbeae conce rns tbe 
state offered an amendment w h ic h  d iv id ed the receiv ing env ironm ent! in to three categories substantia lly 
like those enacted in the leg is la tion , w ith  a maximum  per ga llon pena lty for the three categories act a t ISO, 
125, and 810. Later there m ax im um  amounts were reduced to  110, &50 and 11 in d  a 'magnitude factor1 
was introduced (sae section 17 be low ). T h e  ava ilab le legislative record offer* no  insight as to why, b u t  at 
some p o in t tbs magnitude factor was dropped, w h ile  the lower m ax im um  penalties were sad
subseque n tly  enacted into lew.

37. W ith  regard to extending liab ility for tbe un law fu l disc ha rg*! o f o i l to in d u d e  the outer continental shelf ad jacent to
tbe state, J. Tillinghast asserted at the legislative bearings cons idering H B  137 that *(i}f (there is) a 
substantial state interest in what happens on tbe O CS , and the person charged w ith  th t act out there has 
contact w ith  tbe state itself, you can  regulate activities oa the O C S  if  not otherwise pre-empted by federa l 
law.* (See statement by J. T illin g h a s t as contained in the House Jud ic iary Comm ittee Meeting M in u te s  of 
3/28/77). T o  date no suits have been brought under this provision, and thus it has not yet been sub jected to 
interpretation by either the state court o r  tbe U . S. Supreme Court. (Personal interview w ith Doug M e r e , 
Assistant Attorney General for the  State o f Alaska, Juneau A laska. 4/20/88).



2. if the discharge occurs from a vessel,
A . the owner and operator of the vessel; and
B. tbe owner of the o il carried as cargo on the vessel at the tim e the vessel 

was loaded, if  the loading occurred w ith in  the territoria l ju r isd ic tion  o f the state, or 
at a deepwater port or other offshore storage facility adjacent to the state; 
however, if  the owner o f the o il temporarily transfers ownership of the o il to 
another person, and the transfer has the purpose or effect o f evading the vicarious 
liab ility  imposed by this section, the transferor w ill be considered the owner o f the 
o il for the purposes of this subsection; and

3. if  the discharge occurs from an offshore platform , the lessee or perm ittee 
of the tract or acreage upon  which the platform is situated, and the operator o f the 
platform .232 Tbe Leg is lative History

At the tim e that the Alaska leg is lature was considering H B  137, the existing state liqu idated
•39damages statute he ld "(a) person w ho  violates or causes or perm its... a v io lation o f the o il

po llu tion  statute4** liab le  for the assessed penalty. S im ilarly , the statute imposing liab ility  for actual

damages he ld 'a person who vio lates or causes or permits..."41 a v io lation o f the o il po llu tion

statute42 liab le  to the state, in  a d v i l action brought under the strict liab ility  statute4̂  f o r  the fu ll
44amount o f actual damages....*

A t the legislative hearings discussing the new b ill, the State asserted that t l  sc existing 

provisions w ith  regard to who wou ld  be he ld responsible for the fines or damages were inadequate 

for several reasons. First of all, a large portion o f the work in  re la tion to o il production, for example 

p ip e lin e  construction, the handling o f o il term ina l and offshore platform  operations, and the 

transport o f the o il by tanker was o r wou ld  be performed not by the o il companies, but by 

independent contractors. Under existing law, if  one o f these independent contractors caused an 

o il sp ill, the o il owner might be ab le to evade liab ility  for the resulting harm through what was 

referred to as the 'independent contractor* defense.4̂  U nder this theory an o il company wou ld 

argue that it was not responsible for the actions o f a contractor work ing for i t  The State stressed 

that the independent contractor defense "has generally caused severe problems in  o il sp ill 

enforcement. For example, the dogged insistence o f A lyeska P ipe lin e  Service Com pany that it is

38. AS 40d758(«).
39. A S  4003.731(a). Sm  Chapter 1 o f this paper for s more deta iled discussion oa  (his liqu idated damages statute.
40. A S  4003.740, O i l  PoUuboc. See Chap te r 1 of this paper for a room deta iled discussion o f this prowdoa .
41. AS46JB.?S0(aX
41 See Supra so ts 40
43. Somewhat mcoosasteat w ith the provis ions cited here. AS 46.00.821 Strict L ia b ility  for the Discharge o f Hazardous

Subetaaeet. h o ld s '» person ow n ing  o r having contro l over' the o i l w h ich is un law fu lly  discharged in to  o r 
upoa s a t*  we te n  or lead str ictly  liab le  fo r the resulting damages. However, since tha stats ta rd y  attempted 
to recover fo r actual tumagss, re ly ing instead oa the 'liqu idated demtgea' provtdoa o f A S  4001760(a) to 
ach ieve cocrpem atxn  for damages resulting from an unlaw ful discharge o f o il, the ambiguity in  these 
p fo via o a a as to who wou ld be he ld  responsible in  the event o f  a sp ill is nor o f particu lar cooseqsence to the 
purposes o f this paper.

44. A S  4003.760(a).
45. See Sponaor Analysis at p. 9.
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net responsible for o il spills caused by independent contractors engaged in  Trans-Alaska P ipe line 

work has frustrated state enforcement efforts in  that regard."'16

Secondly, w ith regard to the transport o f o il by tanker the State argued an o il owner could 

also evade liab ility  by deeding the o il to another company w ith no assets w h ile  in  transit, and then 

deeding it back to the orig inal owner when the o il arrived at its destination.'17

Next, it was argued that litigation against the vessel owner would often be fruitless because 

of the Federal L im ited L iab ility  Act. U nder this statute, the vessel owner or bareboat charterer is 

allowed to petition to lim it his liab ility  for the damages resulting from a m aritim e inrwfrnt to the 

value of the vessel and freight on board after the in c id e n t .^  Thus, in  the event o f a tankw  

grounding or sinking, that value could be very small.

T he State also urged that federal precedent provided support w ith regard to the app licab ility  

of vicarious liab ility  to o il sp ill incidents. Specifica lly , the Federa l Trans-Alaska P ipe line 

Authorization A ct (46 U SC  Section 1653(c)) holds the owner o f the Trans-Alaska P ipe line o il, 

through the Trans-Alaska P ipe line L iab ility  Fund , vicariously liab le  for damages (above the 1114 

m illio n  in  the Fund) caused by o il spills from vessels w h ich service the te rm ina l Further, a s im ilar 

vicarious liab ility  provision implemented by the State of M a ine  had also been uphe ld by that state’s 

Supreme C ourL ^1

Also, in  keeping w ith the 'incentive to safe operations’ in tent o f the d v i l penalty b ill, the 

State stressed that "(b)oth as a matter of equity, and practical necessity, we be lieve it is imperative 

that those who induce, and profit from o il hand ling  activities, and who in  tact have the ab ility  to 

control the integrity of those activities if  they so desire, be impressed w ith a non-delegable duty to 

see that those operations are conducted in  as safe as possible a manner. In  other words, those 

who own the o il or lease the offshore tracts can choose who to h ire or contract w ith to construct

46. Sponsor A ru iy u* at pp. 8-9.
47. See statement t ry j. TUlinghael at tbe H om e  Judiciary Com m ittee  M eeting  o f 3/10/77 u  contained in  the M eeting

M inute*.
48. 4o U SC  Section* 183,186. See *tao Supra note 46 at p. 10.
49. L im ited L iability/set (LLA), 46 U S C  Section* 183,186. In  the Sponaor A na iy iis  tbe Rate took tbe pe t it io n  that since

H B  137 imposed liab ility  for pena lt ies and oot damage*, that tbe L L A  would be inapp licab le . However, it 
was acknowledged that *(i)t n . J u  from certain how the federal court* w ill treat thia hybrid regulatory 
approach vi*-*-vi* that act* (Sponaor Analyst* at p. 10).

50. The lu t e  o fte n  the T o n e r  C an ton  c u e  u  an example. O n  March 18,1967 that vessel ran aground o ff tbe coast o f
Eng land sp illing  approximately 100,000 tons o f  crude o il. Pursuant to the LLA . the owner o f  tbe T o n e r  
Canron (Barracuda Tanker Corp.) sued to lim it  it* liab ility . T h e  federa l court a llowed thia, lim it in g  the 
owner's liab ility  to 150, tbe va lue o f one lifeboat which survived tbe bom bing o f tbe vetce l by Eng land . See 
Sponsor Analysis at pp. 10-11. See a bo  In Re BarracudaTankerCorti.. 281 F. Supp. 228,232 (SJ3.N.Y.
1968).

51. Sponsor Analysis, at p. 9.
52. Id. i t  p. 11. T he  o il industry adamantly opposed this prov is ion . the ir pr im ary argument aga im t it be ing  that it i«

d ifficu lt to actually exert any control over an independent contractor, becaiaa tbe coot,actor i* aot an 
em ployee directly under tbe control o f the o il company. Sec. e .g , the stam neat by Job a Reeder, A ttorney 
fo r BE Alaska, a* contained in  the House Judiciary Comm ittee M eeting  M inute* o f  1/4/TT.
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their facilities, co handle their o il production operations, and/or to transport their oiL By ho ld ing 

them liab le  for the independent contractor’s actions and not allow ing them to evade liab ility  by 

temporarily transferring ownership of the o il w h ile  in  transit, this provision m ight induce the o il 

industry to hire the most dependable and conscientious of contractors, as opposed to those who 

are less trustworthy. Referring to o il transport. Representative Gardner stated:

...the po int is you’re the one that made the decis ion to use the L iberian rust 
bucket, or to use a good tanker that was bu ilt in  the U n ited  States or some other 
country that had a lot o f safety features in  it. Y o u ’re the one that made that 
dej^sion, and that’s why you are he ld  lia b le  for that. A nd  that’s the theory beh ind

F ina lly , the State stressed that those subject to the v icarious liab ility  provis ion are not 

w ithout recourse in  the event that a penalty is assessed against them . C it ing  the M a in e  Supreme 

Court ho ld ing  in  Portland P ipe line Corporation v. Env ironm enta l Improvement Comm iss ion . 307 A 

2nd 1 (1973), the State indicated that this situation invo lves a 'mutually benefic ia l re lationship (Lc. 

between term ina l and vessels, and owners and operators) where there is, in  the relationship, 

adequate opportunity to locate, among the business associates, the primary liab ility .*^4 

2 J  J  T h e  In  teak

The  above discussion reveals that the primary purpose o f the vicarious lia b ility  prov is ion is 

to further the 'incentive to safe operations’ intent o f the law by ho ld ing  those who induce and profit 

from o il production liab le for the actions o f those that they contract w ith. Secondly, it may be 

inferred that a further purpose o f this provis ion is to increase the like lihood that the State w ou ld  be 

able to recover for the environmental harm  caused by an unlaw fu l discharge of o il, than wou ld 

otherwise be possible w ithout it.

H B  137 as introduced was quite controvers ia l I f  the A laska Adm in istration cou ld have had 

its way, the law wou ld have been enacted in  the form  discussed up to this point. However, as is 

typical w ith most controversial leg islation, some comprom ise was necessary in  order to get the law 

passed. T h e  provisions o f AS 46.03.758 as discussed in  the remainder o f this chapter are the 

result o f such agreements.

2.4 $100 MHBm  C a llin g  a s  L ia b ility

2.4.1 T b tS ts ta te

AS  46413.758(e) provides that those persons who cause, perm it, or are v icariously liab le  for 

an un law fu l discharge of o i l  are jo in t ly  and severally liab le  to the state, in  a d v il action, for the fu ll 

amount of penalties established in  the regulations to be promulgated by the O E C  (See Chapter 3), 

or S100,OOQ£0O, whichever is less.

S3. Statement by Repreew tanve Gardner at contained in  the M inute* o f  the K ou te  F lo o r Scaooa of 4/22/77.
$4. See Sponaor AnaJyw  at p. 12.



2.4.2 The Legislative H istory

HB  137 as orig ina lly  drafted had no absolute ce iling  on liab ility . The State asserted that in  a 

sense there was a ce iling  on liab ility—the $10 per gallon amount. T h e  total lim it  on liab ility  would 
thus depend on tbe amount o f o il s p i l le d .^

The amount of exposure that this type of liab ility  ce iling  w ou ld  im pose caused the o il 

industry in particular r  ^reat deal o f concern. For example, Exxon’s lobbyist urged t h a r

the penalty lim its in  this b il l are so excessively h igh that they threaten the v iab ility  
of the o il business in  the State o f Alaska. T h e  risks o f sp illin g  a ll o f the o il in  a large 
tanker are very m in im a l. But...:or example, a 250,000 dead weight ton tanker 
carries 250,000 tons or approximately 1.7 m ill io n  barrels o f o iL A t 42 
gallons/barrel, that’s 73,500,000 gallons. A t S50/gallon, that's S3 .5 b ilU o n feven  at 
the reduced m axim um  p e ia lty  o f S10, the penalty w ou ld  be S735 m illio n )

S im ilar comments were made by others such as the Sohio lobbyist w ho asserted that the 

'penalties cou ld be astronomical...* and that ’even a very large company cou ld  be thrown into 

bankruptcy by penalties of $200-5650 m illio n .’^

The State responded that if an o il tanker d id sp ill a ll o f its cargo, that wou ld result in
CO

enormous environmental harm . T he  legislative record is somewhat scanty in  this regard, 

however, it appears that the State d id  re linqu ish to industry pressure in  this instance. A s stated by 

Tillinghast,

(t)he ce iling  was added in  response to rather w ide spread feelings communicated 
to us that w h ile  substantial d v il penalties for o il po llu t ion  shou ld be extremely 
high,...they should not be open ended. Now  the A dm in is tration has not been and 
is not now happy w ith the idea of a ce iling on liab ility . But if  a ce ilin g  is going to 
be impoeed, we be lieve the S100 m illio n  ce iling  is appropriate. It retains the h igh 
potentia l exposure necessary to induce safe operations, (and) assures the pub lic 
w ill s till obtain substantial liqu idated damages as it were...(T)here is nothing 
magical about the figure $100 m illio n  any more than there is anyth ing magical 
about the sum of S2J0 per gallon for confined salt water discharges. (We) 
believe, however, that both the penalties and the ce iling  are reasonably related to 
the gravity o f o il po llu tion purposes o f this bilL

55. SeeSpoosocAnalysisstpp.7-8 . As or ig ina lly  introduced, the maximum  penalty under H B  137 was S50 per gallon.
See Supra note 36 ta d  secboo 22  o f this chapter for further discussions in  this regard.

56. Sutem eat by M onty O m r ,  lobbyist for Exxon Company, as contained in  the House Jud ic iary Com m ittee  M eeting
M inutes o f 3/4/77. I:i the c iv il penalty schedule ss enacted in to  law, the max im um  S10 per ga llon fine 
applies on ly  to spills in to  freshwater environments w ith significant aquatic resources. Thus, sine* it is 
extremely un lik e ly tlvat a tanker w ou ld ever be in such an area, it  is equa lly  un lik e ly  that a tanker sp ill wou ld 
ever be sasetsod a penalty at thi* maximum rate.

57. See statements by Ken Sdsovalder, lobbyist for Soh io . as contained in  tbe House Jud ic iary Comm ittee M eeting
M inute* o f 3/4/77 and 3/28/77.

58. See statement by Ernest M ue lle r  as contained in the House Jud ic iary Com m ittee  M asting  M inutes o f 3/4/77.
59. Statement by J. T illinghast as contained in  tbe House Judiciary Com m ittee  M eeting  M inu tea  o f 4/13/77.
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fa the Sponsor Analysis discussing H B  137 as or ig ina lly  drafted, the Alaska Attorney Genera l 

states that *(t)o place a do llar lim it on the total amount that may be assessed would represent a 

policy judgm ent that, at a given point, the harm caused by o il po llu tion  should be borne by the 

public, rather than the discharger. T he  Adm in istration is not prepared to make that judgment.*6® 

The leg islative history indicates that indt& ry pressure eventually forced the Adm in istration to make 

this decis ion. T he  above discussion reveals that the intent o f the ce iling  is to provide industry w ith 

the advanced knowledge o f their maximum potentia l exposure. T he  amount of the ce iling  reflects 

a policy judgm ent made by the Adm in istration, and is in tended to reasonably relate to the incentive 

to safe operations and damage compensation purposes o f the law.2 J Deduction fo r the G a llo ns  C leaned  Up

2.5.1 The Statute
AS 46.03.758(f) provides that

(t)he court shall deduct from the penalties for w h ich  the person charged is liab le 
under (e) (the v icarious liab ility  provision) o f this section that amount o f o il wh ich 
was removed from the environment as a result o f a cleanup operation undertaken 
in  conform ity w ith app licab le state and federal law , unless the o il was removed by 
an agency o f the state, loca l or federal governm ent T h e  dispersal o f o il through 
the use o f chem ica l agents or other means is not considered remova l for the 
purposes o f this subsection. The court may estimate the amount o f o il removed.

2.5.2 Tbe Legislative History
H B  137 as orig ina lly  introduced d id not a llow  for a deduction in  the penalty based on the 

amount o f o i l c leaned up. In  fact, section (d) of the or ig ina l b i l l stated ’(t)he entire penalty specified 

in the regulations shall be imposed, and no portion o f the penalty for w h ich  a person is liab le  under 

this section may be suspended or deferred.*6*

Industry lobbyists were quick to point out that

...this b il l apparently fines a person per vo lum e sp illed  and subsequently cleaned 
up or recovered. It  therefor provides a d isincentive for speedy and efficient action 
to l im it  the im pact o f the discharge and to recover the sp illed  o iL .( I) f the risks are 
thia large, are people going to report the spills? T he re  is going to be a very big 
incentive to cover it up and hope it goes away. It may be cover up instead of 
cleanup .62

In  keep ing w ith its or ig ina l position that the discharge o f o il causes damage in  every case, 

the State ind icated that even i f  c leanup efforts were successful in  removing some portion o f the 

sp illed o il, c leanup efforts take tim e and thus some natural resource and environm enta l harm

2.4.3 Tbe Intent

60. See Sponaor A n a iy u i at pp . 7-S.
61. O rig ina l v e r t x x  o f H B  137, A n  Act R e la t in f  to G v i i Penal tie* for D ischarges o f O i l ,  a t contained in  tea Alaaka

A ttorney Oene ia l'a  BUI Rev iew  F ile  on H B  137,1977.
62. Statement by M on ty  Q ave r , Exxon Com pany lobbyist, at tbe Houae Jud ic iary Com m ittee  M ee t ia f on  3/4/77 as

conta ined in  the M e e t in f  M inutes .



would still r e s u lt .^  Further, cleanup was considered more or less an academ ic matter in  A laska 

anyway. Existing cleanup equ ipm ent cou ld not be used successfully in  waters w ith  wave heights 

as large as those typical in  A laska.^4 However, the State and legislature were swayed by 

industry's arguments that the b il l as introduced d id  not provide a cleanup incentive since the sp iller 

would be fined the same amount whether c leanup was attempted/accomplished or not. T h e  b il l 

was thus amended to a llow  the penalty to be reduced by the assessed per ga llon rate for each 

gallon of o il cleaned up. T he  burden rem a ined on the sp iller to prove how m uch was removed . As 

stated by T illinghast,

(this amendment) came out of recommendations...that there’s no incentive to 
cleanup, so we provided an incentive to cleanup. I  checked again to make sure 
that it can be demonstrated how  m uch o il was picked up, I ’m  fairly confident that it 
can. That information is in  the custody and contro l o f industry. They're the ones 
that know how much o il they got out, they're the ones that can get the records 
out, and so w p ju t  the burden o f proof on them, as a matter of ju d ic ia l 
convenience.

A lso,

(the cleanup amendment) is now  in  there a llow ing a defendant to deduct from  his 
liab ility  the amount o f o il c leaned up. O ne  o f the m a in  purposes o f that is to 
remove a substantial d isincentive to clean up o il w h ich  state law  currently has...So 
we inserted that (a) because it was equitab le , and (b) because we th ink it w il l 
supply a m«Mng incentive to d e a n  up the o il.

N o sooner had H B  137 been amended in  this m a im er than the industry po in ted out the

difficulties inherent in  its burden o f proving the amount o f o il deaned up. For example, when using

skimmers, absorbant materials, or burn ing o f the o il in  deanup operations, determ in ing  the actual
67amount deaned up wou ld be next to im possib le . A lso, d eanup  operations wou ld  tend to be 

done in  a hurry and proper meters may not be available to establish how m uch is removed.

F ina lly , it may not be possible to determ ine the amount sp illed  to begin w ith as w ou ld  be the case 

when a tank is being filled up s imultaneously w ith o il discharging o u t

63. See Statement by J. T i tlTgh*fT as contained in  t ie  House Judiciary Comm ittee M eeting M inutea o f 3/4/77.
64. Id. It w  — n te d  that current Hate o f  tbe art dea nu p  equ ipm ent functions succm fu lfy  in  m iuam um  3-4 foot

wave*, w h ile  weves in  A laskan waters typ ica lly reach heights c f  6-6 feet.
65. Statement by J .T II lin ffc im a a  contained in  the House Judiciary Comm ittee M eeting  M inu tea  o f  3/10/77. A m end ing

tbe atatuta to a llow  tbe penalty to be reduced by the amount o f money spent in  d eanup  e ffo ru  instead o f 
reducing the penalty by tbe exacaed per ga llon rate for each gallon removed t'«s a lac considered.
However, this alternative was later dropped when it waa realized that this option m ight not further the 
incentive to dean up aa much o i l as possib le in  tom e case*. F o r example, if  a sp ille r waa ssseaacd a fine o f 
5200,000, and be spent 5200,000 c lean ing  up  ha lf o f  tbe o il, then ha lf o f the o il w ou ld  still rem ain in  the 
water, and the sp ille r would not be subjected to any Tine at a ll. Sec tbe M inutea o f the House P o o r  Session 
on 4/25/77 for a mote detailed discussion in  this regard.

66. Statement by J. T iD inghast aa contained in the House Judiciary Comm ittee M eeting M inutea o f  3/28/77.
67. See statement by Ken Schovalder, lobbyist for S oh io , as contained in  the House Judiciary Com m ittee  M eeting

M inutea o f 3/28/77.
68. Id.



The State and legislature conceded that determ in ing tbe amount of o il cleaned up may in 

fact be very d ifficu lt and asked one industry lobbyist how this problem  m ight be rectified . H e  

responded, "I’d give the court some discretion in  the p e n a lt y .^  Th is provision was then amended 

to give tbe court d iscretion in  estimating the amount o f o il rem o ved .^

2 J  J  The Intent

From  the above discussion it is clear that the deduction in  the penalty based on the amount 

of o il cleaned up is intended to provide spillers w ith incentive to dean  up as m uch sp ided o il as 

possib le .^1

IJL Tbe Mitigation Claim
2.6,1 The Statute

AS 46.03.752(g) provides that

Except as provided in  (f) (deduction baised on the amount o f o il d eaned  up) and 
(j) (third party negligence) o f this section, the entire penalty specified in  the 
regulations shad be imposed, except that a person who discharges o iL .  may 
demonstrate, by a preponderance o f evidence, that m itigating d r  cum stances 
relating to the effects o f the discharge would make imposition o f the fud penalty 
inappropriate. In  determ ining whether m itigating circumstances exist, the court 
shall recognize that sdentif ic  knowledge pertaining to od spills is very lim ite d  and if  
there is insuffident know ledge e ither to predict a base case or to show m itigating 
circumstances varying from  that base case, the adm inistratively established 
schedule of penalties <hall apply . I f  m itigating circumstances are proven by a 
preponderance o f the evidence, the court may reduce or totady e lim ina te  the 
penalty, in  accordance w ith  the purposes o f this section.

2.62 Tbe Legis lative H istory

As discussed above, H B  137 as orig inady introduced d id  not adow for a reduction in  the 

assessed penalty for any reason. A t the legislative hearings considering H B  137 lobbyists voiced 

significant concern over tbe fact that not only d id  tbe b id  fad to take in to  consideration actual 

damages caused by a sp ill, but that it also adowed for no recognition o f the circumstances 

sunound ing  the spid ’̂

Several legislators also voiced s im i la r  concerns during the House F loor Session debate o f the

b id .73

69. Id
70. As indicated by (be M ee t in f M inutes, ib is  amendment w w  offered to tbe legislature and added to tbe iepsieDOO by

J. T illinghast at tbe Houae Judiciary Comm ittee M eeting o f 4/12/77-
71. It sbouid be noted that tbe econom ic incentive to dean up tbe o il w ill cease at tbe po in t where tb* coat o f dcan ing

up tbe next o f o il exceed* tbe per f*Uoa c o n  incurred by (be penalty.
72. See, fo r e n a p t a . S u w  not* 37.
71 See, for example, statement by Repreaemntive Hougaa as contained in  tbe M inutes o f tbe House F lo o r Session o f 

4/22/77.



In  response to these concerns the drafters o f the b il l amended H B  137 to a llow  the court to 

reduce the assessed penalty if  so warranted by ‘unusual’ circumstances. In  expla in ing the 

amendment to the legislature Alaska Attorney Genera l A v  Gross offered this statement;

What we tried to do was to write in  a section to the b il l w h ich wou ld remove the. 
total rig id ity of the penalty provis ion...The reason the b il l was rig id in  the first place 
and set up a schedule o f adm inistrative penalties w h ich d id  not deviate, was 
because our level o f knowledge on o il spills was so low . W e know damage is 
caused, but we don't know how to measure it.. A n d  that’s why we set, in itia lly , 
arbitrary and fairly rig id  standards, as an incentive not to pollut£.„So, since our 
leve l o f scientific knowledge was insufficient to relate the specific damage figures, 
we had a rea l prob lem  in  g iving discretion to a court to vary penalties from  a 
damage figure, if  we couldn't really prove w ith certainty what the or ig ina l 
dam ages...would be. I f  you assume that you are go ing to a llow  somebody to 
prove a deviation from the normal case, you gotta assume that you’ve got a level 
of know ledge sufficient to prove a norm al case, or to show a deviation from 
it...Thercfor, rather than relate to damages, we relate a provision to a llow  the b ill 
not tn he so rigid to unique circumstances, unusual rircurastance.s....rathrr rhaq 
damage*. For instance a fire burned off the o il, an unusua l tida l situation, 
something which wou ld create a situation which was different than what normally 
wou ld be expected. W e can’t show damages w ith certainty, but we probably can 
show events w ith certainty...and a court could take that in to  consideration in  trying 
to say that—under these circumstances we feel that the penalty shou ld not be 
anything, or it should bs (reduced). A t the same tim e, we wanted to stress that 
this w ou ld  be the unusual case. That in  most situations because the leve l of 

' knowledge was so low . diat if  the events were nonnaL .th en  the adm inistrative 
penalties would apply.

Further, in  his letter explain ing this amendment to Governor H am m ond , M r. Gross states:

A  provis ion was inserted allow ing the court to reduce the penalty if  unusual 
circumstances relating to the effects o f the discharge make im position o f the fu ll 
penalty inappropriate. Th is provision w ill see extremely lim ited  application. It may 
be utilized , for example, if  a sp ill occurs in  a sensitive receiv ing environment w ith a 
h igh ’per gallon' penalty, but a strong w ind or tide imm ed iate ly  transports the 
entire sp illage to a lent sensitive environment. T he  provis ion does not 
contemplate that the courts w ill again become m ined in  a "battle o f experts' over 
the effects o f o il po llu tion . It merely recognizes that, in  certa in rare instances, 
pecu liar drqnnstancea surrounding the discharge may justify a lower 
assessment.

D u r ing  the Senate F loo r debate the word "unusual’ was changed to ‘m itigating.' Tbe only 

explanation in  the available legislative record for this change waa offered by an tin-named senator 

who stated that ‘there seems to be a great deal o f confusion as to what ‘unusua l circumstances’nc
were, and ‘m itigating’ seems to fit better.

74. Statement by A v  G rom  m  contained m tbe Senate Resource* Comm ittee M eeting M inute* o f  5/24/77. Emphaat*

75. Groaa, A vn ttn  M .. Corrotpo ix iencc from Alaaka A ttorney G enera l A v  G ro t*  to Alaaka G overnor Jay S. Hammond,
Juneau Alaaka, June 10.1977, from tbe A ttorney General'* B ill R ev iew  F ile  on H B  137,1777.

76. Statement by  an un identified Seruitor aa contained in  tbe M inutea o f tbe Senate F loo r S cm oe  encoder .n j  H B  137,
5/28/77.
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2.6J Tbe In tent
Tbe above discussion indicates that the m iuga iio a  clause was added to the statute bv the 

b ill sponsors because of industry pressure and the concerns of some legislators that in  some 

cases imposition o f the total assessed penalty wou ld be inappropriate. Bearing this ini m ind , the 

intent of this provis ion is to a llow  the court some discretion in  im pos ing the assessed fine when 

m itigating circumstances relating to the effects of the discharge, based on events surrounding the 

spill, wou ld make imposition of the fu ll penalty in a p p ro p r ia te .^

2.7 The 13,000 Gallon Exemption
2.7.1 Tbe Statute

The legislative Endings of AS 46.03.758 assert in  part that

the hand ling  o f o il in  large quantities is a hazardous undertaking w h ich poses a 
significant threat to the economy and environment o f the state, wh ich can t a  
substantially reduced on ly by the taking o f rigorous safety precautions invo lv ing  
considerable expense; converse,ty, persons hand ling o il in  smaller amounts pose a 
correspondingly lower risk to the economy and environm ent o f the state, and arc 
capable o f safe o il hand ling practices at correspondingly lower costs; in  order to 
provide an incentive w h ich  is effective, but not punitive, it is necessary and 
appropriate that the assessment: o f d v il penalties for discharges o f sm all quantities 
o f o il be left for case-by-case ju d ic ia l determ ination, w h ile  insuring, through the 
penalty provisions o f this sectioa, that the hand ling o f o il in  large quantities occurs 
in  a manner which w ill not im pa ir the renewable resources o f the state.

Pursuant to this prem ise, AS 46.03.758(i:) exempts unlaw fu l o il discharges o f 18,000 gallons or less

from the provisions o f this statute. By section (i), liab ility  for these spills arises under the liqu idated

damages provisions of AS 46.03.760(a) which were discussed in  Chapter O ne  o f this paper.2.72 Tbe Leg is lative H istory

AS 46.03.758 as orig ina lly enacted imposed liab ility  for d v il penalties on a ll un law fu l o il

discharges regardless o f where they originated (inc lud ing o il entrained in  ballast or production

water discharges), or the quantity o f o il discharged. However, many of those testifying at the

77. la  the opta ion o f  o h  A m o m  Attorney Genera l who currently w ortn w ith  this ta r , this m itiga tion provimon » the
*-■ JH—-— 1----  ta* instate is  that it cou ld  eauae tha who le question o f actual damagro lo  be pe-opeaed.
However, whether thia wou ld occur is unknown because this prov is ion has d m  yet been utilized  by  a 
defeadaat to the po int o f be ing  interpreted by the court. Peiaonal interv iew  w ith A laska Assistant A ttorney 
Oanatttl D o ug  M anx . Juneau Alaska. 4/20/88. T be  interpretation that thia prov is ion has received in  practice 
is actua lly somewhat in  conflict w ith the legislative intent as set forth hero. Sea section 12 be low  fo r a 
diacuasicn in  this regard.

AS 4&03.758 k  a strict liab ility , as opposed to as tdeo luta lia b ility  statues. As such, in  Dddition to slk jwmg re lie f 
front tbe -i— r-4 penalty baaed on tbe num ber o f gallons deaned up and/or rmtigstiflg dm m tK ancca , a 
defendant a  relieved of lia b ility  if  it is proven by a preponderance o f  the evidence that the discharge 
occurred so le ly ac a result o f an act o f God; an act o f a th ird person tntending to causa tbe discharge ( if tbe 
th ird person a  nee liab le  under tbe vicarious lia b ility  provision); a negligent or in tentiona l act by the S a te  o f 
A lis h a  o r t h a U . S d o r a n a c to f  war (AS 46.03.758(b)). Further, tbe penalty may ba reduced i f  it is proven by 
s preponderance o f tbe evtdeaca that the spell was caused so le ly by a negligent a a  o f  a th ird  person ( if  that 
perron is not liab le under the v a r io u s  lia b ility  prowrocm. A S  46U1758(j)>.

78. AS 46.<XJ,758(»X3).
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legislative hearings, as well as several legislators, expressed serious concern over what effect the 

potential exposure o f H B  137 wou ld have on carriers of small quantities o f o il and fishermen. In 

partiLular, it was asserted that the potentia l liab ility  that these ind iv idua ls faced was grossly 

excessive to what was needed to provide a m eaningfu l incentive to safe o p e ra t io n s .^  For

example, lobbyists urged that the potentia l f inanc ia l impact o f the b il l m ight force sm all fuel
«• .  - • 80distributors to e ither raise prices or w ithdraw from  service A lso, the h igher fines of (at that time) 

$50 and $25.00 were considered to be d irectly a im ed at small operators because supertankers
Ol

wou ld not be in  the areas to wh ich these rates apply.

The State responded that the equa l protection clause o f the State Constitution wou ld not

a llow  the b ill to d iscrim inate based on who sp illed  the oiL But it  was agreed that the amount of

liab ility  necessary to provide a m eaningfu l incentive to safe operations wou ld vary depend ing upon

the amount o f o il handled. In  other words, the m axim um  amount o f liab ility  wh ich w ou ld  provide

the maximum  incentive to safe operations wou ld  be sm all for one w ith less ab ility to pay when

compared to the maxim um  amount o f liab ility  that could be placed on  another w ith  m ore ab ility to
82pay to provide h im  w ith the maximum  incentive to operate safely. T he  State thus offered an 

amendment in  the form of an algebraic formula to be used when determ in ing the penalty amount 

wh ich attempted to resolve this issue, w h ile  not be ing  discrim inatory against any particular class of 

o il handlers.

Under the proposed amendment, the base penalties o f $50, $25, and $10 were reduced to 

$10, 52_50, and $1 respectively, and a magnitude factor of between 1 and 5 was introduced. W hen 

using the formula to determ ine the penalty to be imposed "as the amount of o il you sp ill increases, 

you have a geometric progression towards h igher dollars per gallon.

Lobbyists acknowledged that the magnitude factor d id significantly reduce penalties in  

some cases. However, they stressed that there was “..-still the magnitude that cou ld be 

devastating to large as w e ll as small concerns."^* Further, during the House F loo r debate of the 

b ill, several representatives argued that even w ith  the reduction in  the penalty amounts the

79. See statement by J. Td linghatt responding to these cooccm t, u  contained in  tbe Hou*c Judiciary Comm ittee
M eeting M inu te* o f 3/28/77.

80. Statement by T im  Bradner, lobbyist for BP  Alaaka. as contained in  tbe House Judiciary Comm ittee M eeting M inutes
of 3/4/77.

81. See statement by Roger Lang, lobbyist for Bristo l Bay Native Corporation . as contained in  tbe K o u m  Judiciary
Comm ittee M eeting M inu te* o f 3/10/77.

82. See tbe House Judiciary Comm ittee M eeting M inu tes o f 3/10/77 and 3/28/77 for d iacw r io n s in  tb it regard.
81 Statement oy J. T illinghast as contained in  tbe House Jud ic iary Comm ittee M eeting M inute* o f 3/28/77. Industry 

lobbyist*, n t b e r  predictably, argued that damage* caused by o il discharges do not inert sen at a geometric 
rate w ith  tbe amount sp illed . T b e 'magnitude factor' discussed hers was later dreaped and thus does not 
appear in  tbe law a* enacted. See Chapter 3 be low  for a discussion on bow the penalty is amemad in 
practice.

84. Id . House Judiciary Comm ittee M eeting  M inute* . Statement by Ken SehovakJer, Soh io lobbyist.
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potential exposure under the b ill would be financ ia lly  devastating to some o f their cons tituen ts .^ 

W h ile  not a ll House members accepted this argument, these representatives were successful in 

persuading the House to amend the leg is lation to exempt spills o f 10,000 gallons o r less from this 

c iv il penalty s c h em e .^  However, when the b il l was considered by the Senate, this exemption was 

removed and AS 46.03.758 as enacted app lied  to a ll un law fu l discharges o f o i l . ^

AS 46.03.758(c) required the regulations promulgated by the A D E C  pursuant to the a a  to be 

reviewed by the Adm inistrative Regu lation R ev iew  Com m ittee  prior to adoption . Thus, in  1978 this 

a a  was again before the legislature. T he  ava ilab le records makes it clear that after a year's time, 

sentiment toward the d v il penalty scheme w ith in  the leg islature had shifted rather markedly. In  

particular, w h ile  swayed by the A dm in is tra tion ’s assertions in  1977 that a ll o il spills w ou ld  cause 

significant unquantifiab le and long-term damage and thus that substantial d v i l penalties were
QQ

needed to assure adequate compensation, several legislators no longer accepted this argument. 

For example, w ith regard to the existence o f long-term damages, one legislator stated,

...I was one o f the people who were lobb ied  last year by the Adm in istration in  
terms o f how d ifficu lt it was to prove the damages, and I  understood the prob lem  
when I  only Listened to one side o f it. .And then when I  have asked the question—
What is long term damage? W here has it  occurred? Show us where it has 
happened, and I  can’t find  it.

S im ilarly , Senator Sumner expressed sign ificant concern w ith regard to im pos ing substantial

d v il penalties for damages wh ich cannot be established w ith certainty,

...we're not talking about whether to have the law  or damages or a fine. T he  
question is...presumptive damage, chat’s one of the concerns I  have. (If) the o il 
sp ill occurred at the tim e when larva was there, that wou ld  have one im p a a  and 
nobody argues that yes, that is damage, and I  th ink that that's provuble damage.. J  
have no problem w ith that. But m y concern is if  it occurred at a t im e when there 
was no provable damage~S im p ly  because it spills. I ’m  making the assumption 
that it’s..mot intentional, then to further pena lize somebody solely on the basis that 
it happened has some prob lem  w ith  m e ~ I s till want to be convinced that there is 
some damage done, significant damage done, or permanent damage, or short­
term damage, some way to categorize (it) so..J can...be prepared to say O K , if  
there’s an o il sp ill, and it’s 100 gallons, and it ’s sp illed  in  this environment, we can 
presume that there’s going to be so m uch damage and a llow  a fine for it. But

&5. These R sm seaM w e tu  made pr im an ly  by legislator* who represented la rg scons t in iea c ie i o f  fishermen o r  small 
viilayaa or communities in tbe in te rio r o f  A le t te  w h ich etore la r je  quantities erf o il for w in te r one. See in 
p o tt ic u lir  statements by Representative* Swmnaoa. Leth ine and Bennett as conta ined ia  the House B o o r  
Session M inutes o f 4/22/77.

86. Some were not happy w ith this amendment, a s ^ t t in g  that the amount was s t ill too tow bceauaeaoea* communities
(tore much n o n  than 10,000 gallon* fo r vaster use. See ia  particu lar the sstccneata by Represeatanws 
Swsaaoa and Bcaactt as c o o u im d  ia  the House F lo o r  Session M inu tes o f 4/22/77.

87. See M inutes of the Senate F lo o r Session o f 5/28/77. T here  is no dinnnaion as to why this exem ption we* removed.
88. Senator Sum ner considered Icmg-tenn to  be some am ount over 5 yeare. See his sta teaca t ia  tha 3/9/78

Adm inistrative Regulation Rev iew  C o tnm ittt*  (hereinafter A R R C )  M eeting M inu .es .
89. Statement by un identified legislator as conta ined ia  the A R R .C  M eeting  M iautaa o f 3/9/78.



2 6
absent that information, it’s ^absolutely totally subjective argument. And that’s 
why it’s hard for me to buy it.

Further, rather than dissipating, concerns over the potential exposure of small oil handlers

under the aa had increased significantly in the interim. As expressed by Representative Freeman,

...there are a number of people who I know personally.-who make a living 
transporting fuel oil and that kind of thing. A  guy can haul X  number of thousand 
gallons and has his life’s work tied up in a truck. And as I read the regulations and 
the statute, and incidentally I am one of those who think the statute stinks bat 
that’s beside the point, I agree..it's on the books. But if I  have to make a choice, 
as I understand the statute and the regulations and everything connected with it, it 
looks to me like the people who I am concerned with could literally be wiped 
out. And if I  have to make a choice between the Sierra Club’s fear of having 
some oil spills somewhere or the life’u earnings of some ofmy constituents, at 
least with me there’s no problem where my sympathy lies.

Finally, taking both the presumed damages and small operator concerns into consideration,

another legislator observed,

I’m advised that in Fairbanks that fuel costs have gone up...about 3 cents a gallon 
as a result of establishing reserves anticipating these regulations. In the absence 
of some data to show specific short-term damage or long-term damage, it makes 
me really cautious in terms of...the small operators,..it puts me in a difficult 
position to have a person’s livelihood floating on the line all the time.

With regard to the presence of significant unquantifiable and long-term damage following an 

oil spill, the State stressed that the difficulties inherent in proving either the existence q£ non­

existence of such damages was one of the very reasons that this legislation was enaaed to begin 

with/*4 Regarding the concern over the potential exposure of small operators under the act, the 

State argued that Chevron, which vigorously opposed the bill, had raised inappropriate concerns. 

The State argued that, in fact, the exposure for most small spills under the new law would actually 

be less than under the old law (AS 46.03.760(a)). For example, the maximum possible fine for a

1,000 gallon spill into an anadromous stream under the new law would be $10,000 ($10/gallon), 

while the court could potentially impose a fine of $50,000 or even the maximum $100,000 under the 

old law. As expressed by Mr. Tillinghast,

Chevron has gone to a substantial effort to get a lot of small operators upset. In 
many respects Chevron is engaged in some rather disconcerting 
misrepresentatioo_(A)nd in terms of saying that for small oil spills this law is

90. Statement by Senator Sumner so conta ined ia  the A R R C  M eeting  M ia  u r n  o f 3/9/78.
91. Several testifying expressed concern aa to whether m u l l  operator* could even obta in  insurance for thia type of

liab ility , cad if  so, whether they cou ld afford tbe prem iums. Sec, fo r example, the statement by T im  Brtdoer, 
lobbyirt for BP  Alaska, as contained in the Houac Judiciary Comm ittee M eeting  M inu tes o f 3/4/77.

91 See Supra not* 90. 5 ta tcacm  by Representative Freeman. See also statement by Senator Poland as contained in 
the A R R C  M asting  M inutes o f 3/16/78.

93. Statement by an un identified legislator as contained in  tbe A R R C  Meeting M in  was o f 3/9/78.
94. See statements by J. T illinghast as contained in the A R R C  M eeting  M inutos o f 2/28/78 and 3/9/75, and the

statement o f A v  Gross as contained is  tbe A R R C  M eeting M inutes o f 3/16/78.



worse than the old law, I think is erroneous for the vast majority of small spills that 
occur, spills in the hundreds of gallons, mainly the small spills one could expea 
from a small operation.

Further, the State argued that because of the cost of prosecution, actions against small spills 
06would rarely be initiated.

The Administrative Regulation Review Committee was not willing to accept the State’s

arguments. Under the auspices that proper procedures had not been followed in formulating the

regulations, the Committee threatened to annul the regulations in order to keep the law from

coming into effect at least until the regulations could be re-worked and reviewed again during the 
07next legislative session.

Realizing that the risk of losing the statute was imminent, the State conceded that their 

primary concern was to ensure that adequate redress was available in the event of a major tanker 

spilL The State thus proposed to amend the statute to exempt spills of 5,000 gallons or less from 

the purview of the aa . Liability for these spills would revert back to the liquidated damage 

provision of AS 46 .03 .760 (a).A s expressed by Jerry Reinwand, AD EC  Deputy Commissioner in 

a letter to Frank Tupper, lobl>yist for Commercial Fishermen, from the North Pacific Fisheries 

Association:

Ernie (M ueller, ADEC Commissioner) and Av Gross (Alaska Attorney General) got 
into the aa soon after the (3/9/78) hearing (it was obvious we needed to roll out 
the big guns) and were able to keep the Legislature from annulling the regulations 
by cutting a deal. The deal is: 'small* oil spills w ill not be covered by the civil 
penalty statute but instead will be covered by the existing section of our law 
(Section 760). As this will take a statutory change, the bills have been introduced 
into the House and Senate to make the amendment to the dvil penalty law.
However, the House and Senate versions differ as to what is a small spilL The 
House bill exempts spills of 5,000 gallons or less from the regs while the Senate 
bill exempts 12J500 gallons and less. Ultimate!-, they'll probably compromise on a 
figure between the two,.Although we were not happy with the idea of having to 
compromise, we did 30 in order to save the regulations. Av Gross in particular did 
one heck of a lobbying job to pull it off. I think the compromise is warranted as 
the ‘big’ spills w ill still be covered by the regulations, and it was the spoetor of a 
massive tanker spill that got the bill through the Legislature last year.

In tbe end, tbe ‘compromise,’ resulted in an exemption of 18,000 gallons or less in

recognition of tbs volumetric caparity of some of tbe Alaskan village storage tanks.̂

95. Statement by  J. T il l in f h a r t  aa contained in  tbe A R R C  M e e t in f  M inu tea o f 2/28/73.
96. See, for caamp ie , tbe ttatement by J. T illln fh a e t aa contained in  tbe A R R C  M e e t in f  M inu tea  o f 3/9/78.
97. See, for er*mpte , tbe M in u u s  of a private d iscutuoa held by tbe member* o f the A R R C  m  contained in  tbe 3/16/78

M e e t in f  M inutea .
98. See tu tem ea t by A vG ro e e a a  contained in  tbe A R R C  Meeti-tf M inu tea  o f 3/16/78. T b e  5,000 fa llo n  fifu re  waa

arrived at by a s t in f  several m a jo r o i l cotnpaniet tbe e a n y in f  capacity o f the ir tanker truck*.
99. Re inwand. Jerry, C o rm p o n d e nc* from Jerry Reinwand. D epu ty  Coo im iawonw  o f tha D e p t  o f Env ironm enta l

C o n a a m s a n , to Prank T upper ftota the North Pacific Faheriea  Amo r iarioa , June—  A laaka. 4/6/78. 
Correspondence contained in the Dept, o f Env ironm enta l Conacrvabon F iles  on  H B  137,1977.

100. See M inu tes o f  tbe Senate F loor Session o f  6/11/78.
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2.73 Tbe Intent

The above discussion reveals that from the State’s perspective the purpose of the 18,000 

gallon exemption was to keep the legislature from annulling the regulations and thus in effect 

annulling the law. However, from the perspective of many legislators and lobbyists, this exemption 

is intended to recognize that the mandatory penalties imposed by AS 46.03.758 are so excessive 

for handlers of small amounts of oil that they do not provide a meaningful incentive to safe 

operations. Since the imposition of a penalty under this statute could be financially devastating to 

a small oil handler, rather than being compensatory and regulatory, such a fine would in fact be 

punitive.

2£ Summary and Conclusion

In the mid-1970's the State of Alaska concluded that its existing oil cpiil liability and 

compensation scheme would not adequately protea the environment of the State in light of 

pending oil produaicn on the North Slope. AS 46.03.758, ‘Civil Penalties for Discharges of O il’ was 

cnaaed into law by the Alaska legislature in May, 1977 in in  effort to correct the problems which 

were believed to be present in the existing scheme. The or al penalties imposed by AS 46.03.758 

are intended, first, to compensate the public for the unquf.ntifiable and undetectable natural 

resource and environmental damage which would not be compensated for under the more 

traditional liability statutes because of the insurmountable burden of proof on the state. Secondly, 

they are intended to provide oil handlers with a meaningful incentive to perform their operations as 

safely as possible.

The amounts of the penalties are not intended to reflea the actual harm caused by oil 

pollution, and no effort was made lo equate them. Instead, they are intended to reflea the gravity 

of the incident (the degree of public harm) and the purposes of the legislation (compensation and 

incentive). As such, there is nothing ‘magical’ about any particular penalty amount The statute 

itself sets forth only the maximum allowable per gallon penalties for the variously defined receiving 

environments. The ADEC is then direaed to further refine the penalty schedule down from these 

maximum amounts based on the toxicity, degradability, and dispersal charaaeristics of the oil, and 

the sensitivity and productivity of the receiving environments.

The vicarious liability provision is intended to further the ‘incentive to safe operations’ as pea 

of (he law by holding those who induce and profit from oil handling activities responsible for the 

activities of those they contraa with. It may also be surmised that a second purpose of this 

provision is to increase the likelihood that the State would be able to recover for environmental 

harm resulting from an unlawful oil discharge than would be possible without it

The ceiling on liability was added to the statute ia response to industry pressure. It is 

intended to provide oil handlers with advanced knowledge of their potential exposure under the 

statute. Further, while again there is nothing magical about the S1G0 million figure, this maximum
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exposure amount is intended to reasonably relate to the incentive and compensation purposes of 

the law.

The provisions allowing the court to reduce the assessed penalty based on the number of 

gallons cleaned up or on mitigating circumstances were also added to tbe statute in response to 

industry pressure. The State and the legislature were both eventually swayed by industry's 

argument that the bill as originally introduced provided a disincentive to quickly and efficiently 

clean up spilled oil since the same fine would be levied whether cleanup was attempted or not.

The provision allowing the court to reduce the penalty based on the amount of oil cleaned up was 

thus added in an effort to rectify this perceived shortcoming. The mitigation clause was added in 

response to industry concerns that not only did this bill fail to take into consideration actual 

damages, but that it aIra  did not allow for recognition of circumstances surrounding a spilL This 

provision is thus intended to recognize that in some cases unusual or unique events surrounding a 

spill would make imposition of the total assessed penalty inappropriate.

Finally, as originally enacted AS 46.03.758 applied to all unlawful discharges of o il 

However, one year later when the regulations enforcing this statute were being reviewed by the 

legislature it was evident that the senlimcnt toward this statute had shifted rather markedly in the 

interim. Of particular concern was the devastating financial impact that the penalties might have 

on the handlers of small quantities of oiL This concern, coupled with the concern over imposing a 

substantial penalty for damages which could not be proven with certainty, led the legislatur* *' 

threaten a n n u lm e n t  of the regulations in order to keep the law from coming into effect. Ultimately a 

compromise was reached wherein spills of 18,000 gallons or less were exempted from the 

provisions of the civil penalty statute., From the perspective of some legislators and lobbyists the 

inleat of this provision is to recognize that in the case of small oil handlers the penalties imposed 

by AS 46.03.758 would be punitive, rather than compensatory and regulatory as contemplated by 

the act. Conversely, from the State’s perspective the purpose of the exemption was to keep the 

legislature from annulling the regulations and thus in effect annulling the law.

While the dvil penalty statute as enacted is substantially ‘watered down’ compared to the 

original bQl, several State of Alaska employees who use this statute are very pleased indeed to 

have it in place. This paper w ill now examine the implementation of this dvil penalty statute.



CHAPTER 3. Implementation of AS 46.03.7583.1 Tbe ReguUtions-Statutory Mandate and Legislative History
The regulations enforcing AS 46.03.7^8 are set forth in 18 Alaska Administrative Code 

(hereinafter A AC), Chapter 75, Article 5, ’Schedule of C ivil Penalties.' A somewhat condensed 

version is set forth in Appendices A -C  Based on a review of the available historical records, I will 

now examine how these regulations were formulated.

AS 46.03.758(b) sets forth only the maximum allowable per gallon penalties for unlawful oil 

discharges over 18,000 gallons into the variously defmed receiving environment. The AD EC is 

then directed to promulgate regulations establishing a schedule of dvil penalties which vary in 

relation to these maximum amounts based on the toxicity, degradability and dispersal 

characteristics of the oil, and the sensitivity and productivity of the receiving environment* AS 

46.03.758(d) further provides that the variation in the penalty amounts "...may be by subcategories 

of receiving environments, specific receiving environments, or both." The maximum penalties 

established in the statute are to apply to discharges into the most sensitive and productive of 

receiving environments within each category of receiving environments, with the penalty then 

degearing for less productive or sensitive receiving environments.

By AS 46.03.758(c) the regulations were required to be reviewed and approved by the 

legislature prior to becoming effective. The AD EC is authorized to periodically revise the 

regulations if deemed appropriate. Revisions must also be submitted to the legislature for 

approvaL

With regard to the AD EC being assigned the job of further refining the penalty schedule, the 

Sponsor Analysis of HB 137 asserts that while the legislature establishes both the maximum 

amount of the penalties and the criteria for their application, the remaining task of ranking the 

’...relative sensitivity of the receiving environments, and the relative toxicity of various types of 

oiL..is a technical effort which is properly vested in an administrative agency."'* Pursuant to its 

legislative mandate, the AD EC thus developed a set ot draft regulations and introduced them into 

the legislature in January, 1978. The Administrative Regulation Review Committee (hereinafter 

ARRC) then held several hearings to discuss them. Those attending included representatives from 

the Alaska Department of Law, the AD EC, and interested parties.

1. AS  46.03.758(b) and (d).
2. AS 46.03.758(d).
3. Regulation* are ty j»aU y subm itted to the legialature for review  after an adoption order haa been signed. T he

kgd ia tu re  tben ha* tbe power to annu l o r  approve the regulation*. T be  provtoon requ iring the a v il penalty 
regulation* to be renewed by tbe legislature pr io r to adoption was apparently inserted in to  A S  46.03.758 in 
order to give the legislature an active rote in  tbe prom ulgation o f  these regulations. Sea M inutes from tbe 
Adm in istrative Regulation Review  Comm ittee Meetings o f 2/28/78 and 3/9/78 for further discussions in  this 
regard.

4. Sponsor Analysis at p . 6.
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Several coacems with regard to the regulations were expressed by both legislative 

members of the ARRC and industry lobbyists. Most specifically, it was asserted that some 

provisions of the regulations fell outside the purview of the statute, that some biological categories 

were not supported by fact, and that some of the toxicity, degradability and dispersal 

classifications of the variously defined oils were both 'scientifically arr’ v Uy flawed* and 'too

artificial and insufficiently precise.’ In an effort to resolve these criticisms . JR.RC directed the

ADEC to convene a workshop to be attended by interested Committee members and industry 

representatives. Each of these issues will be discussed in turn.

3.1.1 Certain Provisions Fall Outside tbe Purview of tbe Statute
Keeping within tbe purview of tbe statute, the regulations promulgated by AD EC classify 

'freshwater environments with significant aquatic resources’ as either ‘critical’ or ‘sensitive’.̂  In the 

draft regulations the ‘critical’ freshwater category included those streams and rivers classified as 

wild, scenic or recreational; and the lakes, streams, rivers and freshwater wetlands within the 

boundaries of national, state, and municipal parks or park reserves, monuments, preserves and 

wildernesses, and the water of lakes, streams 2nd rivers which flow or empty into those waters.̂  

Further, ‘sensitive’ freshwater environments were defined to include ‘streams and rivers within the 

boundaries of incorporated cities and unified municipalities other than those classified (as 

critical).*^

With regard to marine waters, 'estuarinc, intertidal or confined saltwater environments’ are 

also broken down into categories of either ‘critical’ or ‘sensitive.’ In the draft regulations ‘critical’ 

marine environments were defined to inoude ‘marine waters within the boundaries of national
Q

parks, wilderness areas, recreation areas, monuments, (and) preserves... ‘Sensitive’ marine 

environments were defined to include ‘marine water within the boundaries of an incorporated city 

or unified municipality not otherwise classified (as critical).*^

No criticisms were raised with regard to the use of the ‘critical’ and ‘sensitive' designations 

as a means of categorizing environments with significant aquatic resources. However, when 

reviewing the regulation the ARRC took the position that the provision 'the schedule shill-vary 

according to the sensitivity and productivity of the receiving environment,* as contained in AS 

46.03.758, chat the aquatic receiving environment categories should be derived only from

5. G a s if y in g  freahwater environments w ith significant aquatic raoureea aa e ither •critical’ o r  ‘scoamvw1 may reaaonabiy
be interpreted m  a variation in  subeategonc* o f receiv ing eovucem enta , which ia specifically authorized by AS
4<5.03.758(d).

6. Draft o f Alaaka A dm in ia nanvn  Code T i l l*  18, Env ironm enta l C onaena tio o . Chapter 75, O il and Hazardous Succancas
Potlutioc C o c n o t  A rtic le  J. Schedule o f G v i l Penalties. Section 310(aXl), subaectiooa (Q , (D), (G), tad  (H). aa 
contained in  the Alaaka A ttorney General's file  00 these regulatiooa.

7. t d , IS A A C  75J10(aX2XA).
8. I d .  ISAAC75.520(aXlXD)-
9. Id.. ISAAC75323(»X2XC)-
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biological criteria. As suck, the ‘critical’ and ‘sensitive’ designations discussed above, which arc 

based on where the receiving environment is located as opposed to the biological values of the 

water in question, are at variance with the intent of the bw.1®

The State conceded that these designations were in fact not based on biological criteria.

The motivation for including them in the 'critical’ and ’sensitive’ categories was rather ‘...the human 

being conception of the value of (the areas).*11' That is, it was contemplated that a spill in a 

national park would be considered more offensive by the public than a spill into waters on
1 7

unappropriated state lands. However, the State agreed with the ARRC’s interpretation of the 

statute and removed them from these categories. In the regulations as adopted, these receiving

environments are thus designated as ‘without significant aquatic resources,’ unless biological
• 13criteria warrant one of the more sensitive designations.

3.1 J  Certain Biological Criteria are not Supported by Fact
In the draft regulations ‘critical’ marine environments were defined to include marine waters 

within one statute mile of the mouth of waters designated as important for the spawning, rearing, 

or migration of anadromous fish; and marine waters within ten statute mile3 of a seabird colony or 

marine mammal rookery or hauling ground.1'* Further, the ‘sensitive’ designation waa assigned to 

Prince William Sound, and the bays, arms, f j o r d s ,  ports and other inside waters of Prince William 

Sound; and all marine water within ten statute miles of any point of those waters designated as 

‘critical’ marine environments. ^

The ‘critical’ designation of one statute mile surrounding waters important for spawning, 

rearing or migration of anadromous fish is based on the premise that significant concentrations of 

salmon can be found lingering in this area before going upstream.1̂  While the legislative record is 

quite slim in this regard, the oil industry apparently agreed that salmon do linger at the mouth of 

streams before heading up to their spawning grounds. However, the one mile designation was

considered excessive. Chevron, for example, urged that the ‘critical’ designation should be limited
17 . . .

to 1,000 feet surrounding the mouth of such streams, rivers, etc. While no authority is cited, the

State argued that the one mile designation is supported by fact, and in the end this ‘critical’

designation was retained in the regulations as adopted.

10. For d is c uM k w  in  th i* regard, plena* refer to the A R R C  M eeting I/tinu tea o f  3/9/78, and tbe correspondence from
A D E C  Coenmnwoocr Ernest M ue lle r  to H onorab le  A1 Oae, Ala ah t State Houae o f Representatives, Juneau 
A X  M arch Z 1978, as contained in tbe Alaaka A ttorney G enera l’* file  on H B  913, A n  A ct R e la ting  to the 
Excm pooe o f Sm a ll O i l D iachaigea from the Penalty P rovk ioo . o f A S  46.03.758,1978.

11. Statement by Comm isr iooer Ernest M ue lle r  as conta ined in  the A R R C  M eeting  M inutea o f 2/28/78.
12. Id.
13. Statement by A u is tam  A ttorney Genera l J. T il i in g h a it  a . contained in  the A R R C  M eeting  M inutea o f 3/9/78.
14. See Supra note 6,18 A A C  75-520(aXIXE) and (F).
15. Id. 18  A A C  75J20(aX2XD) *od (E).
16. See jta tem ent by J. T illinghaat a . contained in  the A R R C  M eeting M inutea o f 2/28/78.
17. Id.
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Tbs motivation for designating (he area within ten statute miles of seabird colonies, marine

mammal rookeries and hauling grounds as ‘critical’ was similar to that of the one mile ‘critical’

designation surrounding the mouth of salmon streams. In particular, the state urged that since

these animals typically forage seme distance from these areas, some range surrounding them

should be protected. The State conceded that as the distance from a rookery, etc. increases,

probably fewer animals would be found, and also that it is likely that the animals would range in

some directions and not others.1** However, it was argued that the distance and direction that the

a n im a ls  would travel cannot be predicted with certainty. This being the case, the easiest way to

handle the situation would be to set up an admittedly arbitrary artificial distance.1®

The legislative record on this issue is again quite slim . However, concern was apparently

expressed that the ten mile ‘critical’ designation was not supported by fact The state yielded on

this point and the ten mile 'critical* range was reduced to one mile. The State was successful in

retaining the ‘sensitive’ classification for a distance extending out ten miles from all zones 
21designated as 'critical.

Finally, the oil industry was critical of Prince William Sound being designated as a ‘sensitive’ 

marine environment. It was asserted that it should in fact be designated as ‘without significant 

aquatic resources.’̂  The State countered that this area is vital to the migration, spawning and 

rearing cycles of salmon and other marine animals and as such it is worthy of the ‘sensitive’ 

designation. The State won this battle and Prince William Sound along with the bays, arms, fjords, 

ports and other inside waters of Prince William Sound retained the ‘sensitive' classification in the 

regulations as adopted.̂

3.1 J  Some Oil Characteristic Classifications are 'Scientifically and Technically Flawed* and 
Too Artificial and Insufficiently Precise'

Substantially like the regulations as adopted and as set forth in Appendices B and C , the

draft regulations categorized the various oils ia relation to their toxicity, degradability and dispersal

* characteristic*. A  factor number was then assigned to each classification. Crude oil was divided

into two toxicity and degradability categories based on its American Petroleum Institute (A PI)

gravity. A crude with an API gravity greater than 25 was designated as moderately toxic and

moderately degradable, while crude with an A PI gravity less than 25 was assigned to the less toxic

and low degradability categories. The per gallon penalty for both refined petroleum

products/byproducts and crude oil would then be determined by multiplying the base penalty,

18. See statement b> A D E C  Com m im iooer Ernest M ue lle r aa conta ined ia  tbe A R R C  M ee t in f M inu tea o f 2/28/78.
19. Id . See aiao Supra note 10, M ue lle r letter.
20. Id_ M ue lle r  letter. See also s u it  meat by J. TU lin fhast ae conta ined ia  the A R R C  M ee t in f M inu te* o f 2/28/78.
21. Id„  M ue lle r  letter.
22. See statement by L  T M f t o t  «■ cnea m nd ie  tbe A R R C  M e e t in f  M ia rtes o f 3/16/78.
23. See statement by J. T illin fh a t*  au contained in  the A R & C  M e e t in f M inutee o f  3/9/78.
24. See Supra note 10, M oe lle r letter, and statement by M ue lle r  as contained in the A R R C  M e e t in f M inutea o f 3/9/78.


