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im -n t's  to ta l r e v e n u e s ,  a n d  lik e  s ta te  
r e v e n u e s  in g e n e ra l, it's c o m e  a lm o s t 
e x c lu s iv e ly  f r o m  th e  o il in d u s tr y .

" W o r ld w id e  r e p o r t in g  isn't s ig n il i-  
ca n t  at t in s  m o m e n t  m  t e r m s  o f  a t t r a c t ­
in g  fo re ig n  in v e s tm e n t  in to  A la sk a ,"  
m a in ta in s  M ic h a e l  G a y . e x e c u t iv e  d i r e c ­
to r  m  c m  p u ra te  d e v e lo p m e n t  fo r  C a lis ta  
C o r p  a n d a t ith o i o l th e  s t u d y  fo r  fo rm e r  
H o u s e  S p e a k e r  H a y s  o n  K o r e a n  b u s i­

n e s s  a c t i v i t i e s  in th e  s ta te . " B u t in th e  
lo n g  te r m ,  it's  v e r y  s ig n if ica n t.

" K o re a  a n d  J a p a n  are  n a tu ra l m a r ­
k e ts  fo r  A la s k a ’s  r e s o u r c e s .  T h e  K o r e ­
a n s  a n d  th e  J a p a n e s e  aren 't g o in g  to  
m a k e  th e  m a jo r  c o m m itm e n ts  w e  n e e d  
in  A la s k a  to  d e v e lo p  r e s o u r c e s  a s  lo n g  
a s  th e  w o r ld w id e  r e p o r t in g  r e q u ire m e n t 
is m  p la ce .  F e a s ib i l i t y  s tu d ie s , p re - fe a s i­
b il i ty  s tu d ie s ,  su re , bu t not m a jo r  in v e s t ­

m e n t '  in d e v e lo p m e n t .’’ P r o m o te r s  01 a 
h a n d fu l  o f  m a jo r  r e s o u r c e  d e v e lo p m e n t  
p r o je c t s  in A la s k a  n o te  th e ir  n e g o t ia ­
t io n s  w ith  p o te n t ia l  fo re ig n  in ves to r.' 
h a ven 't r e a ch e d  th e  p o in t w h e r e  s ta te  
ta x  p o l i c y  h as  b e e n  a s ig n if i c a n t  is-m e.

B e n e f i t s  t o  A la s k a  f r o m  fo r e ig n  
in v e s tm e n t  in r e s o u r c e  d e v e lo p m e n t :  
s h a re d  r is k , re lia b le  m a r k e ts ,  a b u n d a n t  
c a p i ta l .  T h e  s ta te 's  D ix o n  m a in ta in s

W hy o il cu rd le s  a t th e  th o u g h t o f (ano the r) ta x  change
I n  t h e  m i d s t  o p  l a s t  y e a r 's  m i n i -d e b a t e  o v e r  

w h e th e r  to  r e i in p o s e  s e p a ra te  a c c o u n t in g  o n  A la s k a 's  oil 
in d u s try , o n e  lo n g  t im e  s ta te  le g is la to r  d is m is s e d  in d u s ­
t r y  a r g u m e n ts  th a t a n o th e r  c h a n g e  in  th e  ta x  s t r u c t u r e  
w o u ld  r e in fo r c e  b u s in e s s 's  p e r c e p t io n  th a t th e  s ta te  h a s  
an  u n s ta b le  ta x  c l im a te  a n d  d is c o u r a g e  in v e s tm e n t  in 
A la s k a .  " W e 've  c h a n g e d  ta x e s  n in e  t im e s  o n  th e  in d u s t r y  
s in c e  s ta te h o o d ,"  h e  d e c la re d .

Is it a n y  w o n d e r  th e  oil in d u s t r y  r e a c h e s  fo r  its  
K o la id s  w h e n e v e r  s o m e o n e  b r in g s  u p  th e  is s u e  o f  c h a n g ­
in g  th e  ta x  s t r u c tu r e ?

" W h e n e v e r  y o u  m a k e  a c h a n g e  in ta x e s , th e re 's  a n  
e x p e n s e  in v o lv e d  in c o m p ly in g  w ith  it," a s s e s s e s  o n e  
b u s in e s s  a n a ly s t .

A d d s  a s ta te  o f f i c ia l ,  " H is to r ica lly ,  a n y  t im e  th e re 's  
b e e n  ta lk  o f  c h a n g in g  ta x e s , it  m e a n s  s o m e  g r o u p  o f  
le g is la to rs  h a s  fo u n d  a  b e t t e r  w a y  to  g o u g e  th e  oil 
co m p a n ie s ."

T h e  s ta te  firs t im p o s e d  s e p a ra te  a c c o u n t in g  in  1978. 
In te n t:  to  m a x im iz e  s ta te  g o v e r n m e n t ’s  ta k e  f r o m  P r u d -  
h o e  B a y  p r o d u c t io n .  L a w m a k e r s  r e tu rn e d  to  w o r ld w id e  
u n ita r y  ta x a tio n  in  1981 w h e n  it a p p e a re d  s e p a ra te  
a c c o u n t in g  c o u ld  b e  u n c o n s t i tu t io n a l  a n d  th e  s ta te  
e v e n tu a l ly  c o u ld  fa c e  a m u ltib illio n -d o l la r  j u d g m e n t  
a g a in s t it. T h e  s y s te m  n o w  in  u s e  h a s  b e e n  in  e f f e c t  s i n c e  
1981.

F o r  m o s t  m u ltin a t io n a ls ,  s ta te  c o r p o r a te  ta x  is  b a s e d  
o n  sa le s , a s s e ts  a n d  p a y ro ll . E x c e p t io n s :  a ir lin e s , c o n ­
s t r u c t io n  c o m p a n ie s ,  c o m p a n ie s  it )!v e d  in  la n d  t r a n s ­
p o r ta t io n .  A n d  c o m p a n ie s  th a t  p r o d u c e  o il  o r  a re  
in v o lv e d  in  p ip e lin e  tr a n s p o r ta t io n .

C o m p a n ie s  p r o d u c in g  o il a re  ta x e d  on  t h e  b a s is  o f  
a s s e ts  a n d  e x t r a c t io n .

C o m p a n ie s  p r o v id in g  p ip e lin e  t r a n s p o r ta t io n  a re  
ta x e d  on  a s s e ts  a n d  sa le s .

C o m p a n i e s  p r o d u c in g  o il and p r o v id in g  p ip e l in e  
t r a n s p o r ta t io n  a re  ta x e d  o n  e x tr a c t io n ,  a s s e ts  a n d  s a le s .

W h i le  c o r p o r a t e  ta x e s  a c c o u n t  fo r  a  r e la t iv e ly  m in o r  
p o r t io n  o f  A la s k a ’s  to ta l s ta te  re v e n u e s , th e  o il i n d u s t r y  
p ic k s  u p  a b o u t  90  p e r c e n t  o f  th e  co r p o r a te  ta x  ta b . 
(S u r p r is e ! )

I t ’s  u n c le a r  w h a t  im p a c t  a s w i t c h  to  w a te r ’s  e d g e  
u n ita r y  ta x a tio n  f r o m  th e  c u r r e n t  s y s te m  o f  w o r ld w id e  
r e p o r t in g  w o u ld  h a v e  o n  th e  s ta te ’s  b ig g e s t  ta x  b e n e f a c ­
tor. la rg e ly  b e c a u s e  o f  th e  n u m b e r  o f  p o te n tia l v a r ia t io n s  
on  th e  w a te r ’s  e d g e  th e m e .  P o s s ib ly  litt le .

W h a t  is  c le a r  is th a t  th e  o il in d u s t r y  is  in n o  m o o d  to  
ta lk  c h a n g e  in th e  c u r r e n t  c l im a te  o f  u n ce r ta in ty .  S a y s  a 
tax  a t to r n e y  fo r  o n e  m u ltin a t io n a l,  “Y o u  o n ly  h a v e  to  lo o k  
a t w h a t's  h a p p e n e d  to  th e  in d u s t r y  in  th e  la s t  c o u p le  
y e a rs  to  u n d e r s ta n d  w h y  w e  n e e d  s o m e  ta x  s ta b ility .  A n y  
k in d  o f  c h a n g e  w o u ld  b e  p e r c e iv e d  a s  A la s k a  n o t  h a v in g  
a s ta b le  ta x  c l im a te ,  a n d  w e  n e e d  a b it  o f  p r e d ic ta b i l i t y  in  
th is  k in d  o f  e co nom y."

N o t iro n ica lly , th e  o il in d u s t r y  is sa id  to  h a v e  b e e n  o n e  
o f  th e  b ig g e s t  p r o p o n e n ts  o f  s w it c h in g  f ro m  w o r ld w id e

re p o r t in g  to  w a te r 's  e d g e  w h e n  th e  is s u e  c a m e  u p  in 
C a lifo rn ia . R e a s o n :  M a r k e t in g  a n d  r e f in in g ,  th e  m a in ­
s ta y s  o f  o il's  a c t iv i t ie s  in  C a l i fo r n ia ,  h is to r i'rM Iv  i ia w n 'l  
b een  as p ro f i ta b le  as p r o d u c t io n  o v e rs e a s .

T h a t ’s  a ls o  b e e n  th e  re a s o n  fo r  s o m e  A la s k a n  le g is la ­
to rs ’ a p p a re n t  p e n c h a n t  fo r  s e p a r a te  a c c o u n t i n g - a  
.n e th o d  in w h i c h  sa le s  a n d  e x p e n s e s  a e c a l c u la te d  o n  a 
s ta te -b y -s ta te  b a s is  s o  c o r p o r a t e  ta x e s  ca n  b e  le v ie d  on  
e a rn in g s  a t t r ib u ta b le  to  o p e r a t io n s  w i 'h in  e a c h  s ta te . 
U n t i l  th e  oil p r i c e  c o l la p s e  in  I9 S G , N o r th  S lo p e  p r o d u c ­
tion  w a s  m o r e  p ro f i ta b le  th a n  th e  a v e ra g e  o f  e a rn in g s  
fro m  ail o p e r a t io n s .

V i n c e  W r ig h t ,  c h i e f  o f  r e s e a r c h  fo r  t h e  A la s k a  
D e p a r tm e n t  o f  R e v e n u e ,  s a y s  s e p a ra te  a c c o u n t in g  is 
m o re  o il p r i c e - s e n s i t iv e  th a n  u n i ta r y  ta x a tio n , a n d  in  th e  
p r e v a i l in g  c l i m a t e  o f  S 1 4 - p e r - b a r r e l  o i l ,  s e p a r a t e  
a c c o u n t in g  a c tu a l ly  w o u ld  y ie ld  le s s  s ta te  r e v e n u e  th a n  
w o r ld w id e  u n ita ry . T h e  d e p a r tm e n t  is  c o n d u c t i n g  a 
s tu d y  to  p in p o in t  th e  b r e a k e v e n  p o in t  fo r  s ta te  r e v e n u e s  
u n d e r  v a r io u s  ta x  s t r u c t u r e s .

M u s t  th e  o il  i n d u s t r y - w h i c h  lo a th e s  s e p a r a te  
a c c o u n t in g  in  A la s k a  a n d  lo n g s  fo r  s t a b i l i t y - a n d  p o te n ­
tial fo re ig n  i n v e s t o r s - w h o  lo a th e  w o r ld w id e  r e p o r t in g ,  
p re fe r  s e p a ra te  a c c o u n t in g ,  b u t  w ill  s e t t le  f o r a  c h a n g e  to  
w a te r ’s  e d g e  r e p o r t i n g -  f o r e v e r  b e  lo c k e d  in  a n  A la s k a n  
s ta n d o ff?

W h e n  C a l i fo r n ia  im p le m e n t s  w a te r 's  e d g e  ta x a tio n  
n e x t  Ja n u a ry , m u lt in a t io n a l  c o r p o r a t io n s  w il l  h a v e  th e  
o p tio n  o f  s ta y in g  w ith  th e  c u r r e n t  s y s te m  o f  w o r ld w id e  
r e p o r t in g  o r  p a y in g  a n  a n n u a l  fe e  b a se d  o n  C a l i fo r n ia  
p a y ro ll, p r o p e r t y  a n d  in c o m e  to  s w i t c h  to  w a te r ’s  e d g e  
r e p o r t in g  fo r  a  10 -yea r p e r io d .  T h e  a n n u a l w a te r ’s  e d g e  
e le c t io n  fe e  h a s  b e e n  s e t  a t  a  m a x im u m  o f  0 .0 3  o f  a 
p e r c e n t  o f  th e  s u m  o f  th o s e  th r e e  fa c to r s ,  a n d  th e  fe e  ca n  
b e  r e d u c e d  to  a s  l i t t le  a s  0 .01 o f  a p e r c e n t  th r o u g h  n e w  
in v e s tm e n t  in  th e  s ta te .

T h e  o il in d u s t r y  ta x  a tto rn e y , h o w e v e r, m a in ta in s  it's 
u n lik e ly  in it ia t iv e s  fo r  a n y  c h a n g e  in  A la s k a ’s  ta x  s t r u c ­
tu r e  - » ,v e  i o n e  th a t  g iv e s  th e  in d u s t r y  th e  o p t io n  o f  

0  - v i t h t h e s t a t u s q u o - w i l l b e s u p p o r t e d b y t h e o i l  
in d u s try . “W e  ju s t  d o n ’t fe e l  a n  im p e tu s  fo r  a n y  k in d  o f  
ch a n g e  r ig h t  now."

S u g g e s ts  o n e  in te rn a t io n a l tra d e  e x p e r t ,  “T h e  oil 
in d u s t r y  is  ju s t  g u n -sh y . T h e y ' r e  a fra id  th a t  o n c e  th e  
is s u e  o f  ta x e s  is  o n  th e  ta b le  fo r  rev iew , a n y th in g  ca n  
h a p p e n . A n d  m o s t  o f  it's b a d . T h e y  fe a r  w o lv e s  in  s h e e p 's  
c lo th in g .”

F r a n k  D a n n e r , c h a ir m a n  o f  th e  A la s k a - K o r e a  B u s i ­
n e s s  C o u n c i l  a n d  m a n a g in g  p a r tn e r  o f  th e  A n c h o r a g e  
o f f i c e  o f  P e a t  M a r w i c k  M i t c h e l l  & C o . ,  m a in ta in s  th e  oil 
in d u s t r y  c o u ld  b e  o n e  o f  th e  b ig g e s t  lo n g -ra n g e  b e n e f i ­
c ia r ie s  o f  a  c h a n g e  to  w a te r ’s  e d g e  r e p o r t in g .

S a y s  h e . “I f  th e  c h a n g e  b r in g s  m o re  in v e s tm e n t  in to  
A la s k a  a n d  a s s is ts  in  d iv e r s i f y in g  o u r  e co n o m y , th e r e  
w il l  b e  o th e r  in d u s t r ie s  to  s h a re  th e  ta x  b u r d e n  w i th  th e  
o il co m p a n ie s ."
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il ii'iT 's  m i > h m ta g e  o l d e b t  ca p ita l in 
A la s k a , b u t rat h e r  a s h o r ta g e  o f  v e n tu re  
c a p i ta l .  " A n y  tM iie y o u  h a v e  e q u i t y  
in v o lv e m e n t, you  d m 't  w a n t  a p r o je c t  to  
tail. T h a t 's  w h y  th e  Ja p a n e s e  haven 't 
p u lle d  o u t ot S itk a  (A la s k a  P u lp  C o . ) .  
a n d  it's w h y  the  B e lu g a  co a l p r o je c t  a n d  
th e  gas lin e  w ill go."

T h e  c o n t r o l le r  lo r o n e  fo re ig n  m u l t i ­
n a tio n a l o p e ra t in g  w ith in  th e  s ta te  c h a r ­
a c te r iz e s  A la sk a 's  a t t i tu d e  to w a rd  ta x a ­
t io n  as "cava lier"  and  m a in ta in s  th a t 
im a g e  is a n iru o t t  to  p o ten tia l in ve s to rs . 
A d d s  A lb e r t  K a w a b e . a n  A la s k a n  tish  
e x p o r t e r  o p e r a t in g  o u t  o f  S e w a r d .  
" E n fo r c e m e n t  is d o n e  o n  a p ro je c t-b y -  
p r o je c t  ba sis ; the re 's  n o  co n s is te n c y .  It's 
m a d e  m e  h es ita n t to  t r y  to  c o n v in c e  m y  
c o n ta c t s  th e y  sh o u ld  in ves t in p r o je c t s  
lik e  sh o re -b a se d  p ro c e s s in g  fa cilit ie s ."

S h o re -b a s e d  b o t to m f is h  p r o c e s s in g  
co u ld  re p re se n t o n e  o f  th e  b r ig h te s t  
s h o r t -  to  m e d iu m -te rm  p r o s p e c ts  fo r  
f o r e ig n  in v e s t m e n t  in  A la s k a 's  r e ­
s o u r ce s .  In s te a d  o f  e n co u r a g in g  fo re ig n  
in v e s tm e n ts  in f ish in g  v e n tu re s  th a t w ill  
p r o v id e  jo b s  fo r  A la s k a n s ,  h o w e v e r , 
s ta te  p o l icy  has had  th e  o p p o s ite  e f f e c t .

A t t o r n e y  B re e z e  sa y s  o n -s h o re  p r o ­
c e s s in g  isn't c o m p e ti t iv e  w ith  h ig h  sea s  
p r o c e s s in g  in A la s k a  b e ca u s e  o f  la b o r 
c o s t s ,  rea l e s ta te  and  c o n s t r u c t io n  c o s t s  
a nd  ta x es. T a x e s  o f te n  a c c o u n t  lo r  m o re  
th a n  a th ird  o f  a p ro ce s so r 's  o p e ra t in g  
co s t s ,  lie says, a nd  th e y  re p re s e n t  a 
p o w e r fu l too l for r e d u c in g  th e  s ta te 's  
u n co m p e t i t iv e n e s s .  In s te a d , th e  s ta te  
h a s  s u p p o r te d  r e d u ce d  a llo ca t io n s  to  
fo re ig n  f le e ts  a nd  fo r ce d  th e m  in to  jo in t  
v e n tu r e s  w ith  U .S .  f i s h e r m e n - o f t e n  
f ro m  S e a tt le .

Jo in t v e n tu re s  a ssu re  fo re ig n  f le e ts  
s u p p lie s  w ith in  th e  2 0 0 -m ile  U .S .  lim it, 
a n d  by  f is h in g  a nd  p ro ce s s in g  o u ts id e  
th e  th re e -m ile  s ta te  lim it, th e y  ca n  avo id  
s ta te  c o r p o r a te  ta x es. B r e e z e  m a in ta in s  
th a t th e  p ro p e r  p a ck a g e  o f  in ce n t iv e s  -  
r e p e a l  o f  th e  w o r ld w id e  r e p o r t i n g  
re q u ir e m e n t b e in g  o n e  o f  th e m  -  A la s k a  
co u ld  la n d  10 n e w  o n -sh o re  p r o c e s s in g  
p la n ts  c o s t in g  S1 0-S2 0  m illio n  a n d  h a v ­
in g  100 to  200 e m p lo y e e s  e a ch .

IA s

u n - T  SEEMS LIKE w e  o f te n  fo rg e t  
w h o  o u r  fr ie n d s  rea lly  are," h e  
sa y s . " T h e  s ta te  h as  s e e m e d  to  

trea t fo re ig n e rs  like  th e y 're  on  th e  o th e r  
s id e  o f  a  c o m p e ti t iv e  g a m e . T h e  J a p a ­
n e se . K o r e a n s  a n d  T a iw a n e s e  h a v e  
m o re  o f  h o lis t i c  v ie w  o f  th in g s . T h e y  
fig u re  th e y  n eed  h e lp  w ith  f is h in g  a nd  
w e  n e e d  h e lp  w ith  so m e  o f  o u r  o th e r  
r e s o u r c e s ;  th e y  ca n 't f ig u re  o u t w h y  w e  
w an t to  c u t  o f f  o n e  h an d  w h ile  w e 're  
m a s s a g in g  the  o ther. T h e y  s e e  u s  as 
q u ite  s ch iz o p h re n ic ."

T h e r e ’s d e b a te  o v e r  w h y  fo r e ig n  
in ve s to rs  find  w o r ld w id e  re p o r t in g  so  
o n e ro u s . O n e  s ch o o l o f  th o u g h t; T h e  
a p p ro a ch  m ay have lim ite d  lo n g -te rm  
im p a ct on  th e ir  b o tto m  lines, b u t  th e  
p r im a r y  o b je c t io n  is  p h i lo s o p h i c a l .

1‘u il D iiiimr: /•'animnn
iliiirs iiica lh t iiinm n ifjiit In u 
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hixiitiini tlmnld hi in n't .-1 liiskn V ml 
in ilnstn ill the hnn; lei in

F r a n k  D a n n e r , ch a ir m a n  o f  th e  A la s k a -  
K o r e a  B u s in e s s  C o u n c i l  a n d  m a n a g in g  
p a r tn e r  o f  th e  P e a t M a r w i c k  M it c h e l l  
o f f i c e  in A n c h o r a g e ,  sa y s  O r ie n ta ls  are  
" v e ry  c lo s e  w ith  th e ir  f in a n c ia l in fo rm a ­
tio n . T h e y  v ie w  it as a n  in v a s io n  o f  
p r iv a cy ,  a nd  th e y  d on 't w a n t  to  in ves t 
w h e r e  th e y 're  n o t  w a n te d ."

H e  adds foreign investors have “no 
lo v e 'f o r  the w ater 's  edge  approach 
either” , and vfould. prefer separate ac­
counting in  which tax  liab ility  is  calcu.-. 
la ted b y  subtracting expenses from 
sales on a  9tate-by:state basis,'"bu t'they 
accept water’s edge."

T h e  o th e r  s ch o o l;  T h e  b o t to m  line  is 
s t il l  th e  b o t to m  line, a nd  th e  g o a l o f  any  
b u s in e s s  v e n tu re  is to  r e c a p tu r e  in itia l 
in v e s tm e n t  as so o n  a s  p o s s ib le .  A n y  
s ig n i f i c a n t  in v e s tm e n t  in  d e v e lo p in g  
A la s k a 's  r e s o u r c e s  a lm o s t  in e v i ta b ly  
w il l  r e s u lt  in su b s ta n t ia l lo s s e s  in th e  
e a r ly  y e a r s .  B y  ta x in g  p r o f i t s  o n  a 
w o r ld w id e  b a sis , a m u ltin a t io n a l co u ld  
f in d  i t s e l f  lo s in g  m ill io n s  o f  d o lla rs  in 
A la s k a  y e t  p a y in g  th e  s ta te  c o r p o r a te  
in c o m e  ta x  on  e a rn in g s  e ls e w h e r e .

S a y s  Ca lis ta 's  G ay. " B u s in e s s  is still 
b u s in e s s ,  n o  m a t te r  w h o 's  d o in g  it. T h e  
in v e s to r  isn ’t g o in g  to  g e t  a n y  r e tu r n  at 
a ll u n til  th e  p r o je c t  is  d e v e lo p e d  and  
o p e r a t in g ,  and  w ith  s o m e  o f  th e  p r o je c t s  
b e in g  lo o k e d  a t in A la s k a ,  th a t c o u ld  b e  
a s  m u c h  a s  10 yea rs . T h e  m o s t  im p o r ­
ta n t is s u e  is e c o n o m ic s ,  a nd  in v e s to rs  
h a v e  to  h ave  a w a y  to  g e t  o v e r  th a t  in itia l 
h u rd le ."

In  o th e r  s ta te s , o n e  o f  th e  p r im a ry  
c o n c e r n s  has b e e n  the  im p a c t  o f  w a ter's  
e d g e  r e p o r t in g  o n  s ta te  g o v e r n m e n tr e v ^  
e n u e s .  A c c o r d in g  to  o n e  s tu d y , th e  aver1 
a g e  co r p o r a te  ta x  s e tb a c k  h a s  b e e n  15 to  
25  ’’■percent;- O r e g o n  p r o j e c t e d  lo s in g  
o n ly  S 1 8  m illio n  fro m  its  1980-87 b ie n ­
n ia l b u d g e t,  th o u g h , a n d  th e r e  have 
b e e n  n o  s tu d ie s  o f  th e  im p a c t  o f  n e w  
in v e s t m e n t  o n  w a te r 's  e d g e  s ta te s '  
e c o n o m ie s .

A la s k a 's  D e p a r tm e n t  o f  R e v e n u e  la te 
in 1986 w a s  s t u d y in g  h o w  va r io u s  ta x  
s y s te m s  w o u ld  a f f e c t  th e  s ta te  b u d g e t. 
V in c e  W r ig h t ,  c h i e f  o f  th e  d e p a r tm e n t 's  
R e s e a r ch  S e c t i o n  in  J u n e a u . s:-ys an 
e x a m in a tio n  se v e ra l y e a rs  a g o  in d ica te d  
w a te r 's  e d g e  r e p o r t in g  w o u ld  h a v e  "no 
m a te r ia l im p a ct ."

■ U n l i k e  o t h e r  s ta te s ,  A la s k a  c u r ­
re n t ly  h a s  n o  v e h ic le  to  b e n e f it  d ir e c t ly  

- - f r o m  in c r e a s e d  in v e s tm e n t  s te m m in g  
.y 'fr o rn  a ta x  c h a n g e .  N o  s ta te  p rr  r ty  

v tax . N o  p e rs o n a l in c o m e  tax . N o  sa les 
‘ t i x .  W h i le  a d c p t i n g  a w a te r 's  e d g e  

a p p ro a ch  m a y  lo t  m a te r ia lly  r e d u c e  
s ta te  r e v e n u e s ,  a d d it io n a l fo re ig n  in ­
v e s tm e n t  m a y  r o t  m a te r ia lly  in c re a s e  
th e m , e ith e r .

N o n e th e le s s ,  w o r ld w id e ,  r e p o r t in g  
m a y  b e  o n e  o f  th e  b ig  s t i c k s  th e  s ta te  
w ill h ave  to  b e  w il l in g  to  lay  dov. -i if  i t ’s 
s e r io u s  a b o u t  a t t r a c t in g  fo re ig n  ca p ita l 
to  d iv e r s i fy  i ts  e c o n o m y  a nd  it d o esn 't 
w a n t to  w a lk  fo r e v e r  s o f t ly  in w orld  
m a rk e ts .

S a y s  P e a t M a r w ic k 's  D a n n e r , “I don 't 
k n o w  th a t  w e  g e t  a ll th a t m u c h  (ta x  
r e v e n u e ) f r c m  fo re ig n  c o r p o r a t io n s  a n y ­
how , b u t  w ith  th e  in te n s e  co m p e ti t io n  
fo r fo re ig n  in v e s tm e n t ,  th e  b e n e f its  to  
th e  e r  'o m y  o u tw e ig h  th e  re v e n u e s  
s ta te  r n m e n t  g e t s  fro m  w o r ld w id e  
r e p o r t i i i t

A d d s  G ay. m a jo r  fo re ig n  in v e s tm e n ts  
in  A la s k a 's  d e v e lo p m e n t  w ill  m e a n  
"b illion s  o f  d o lla rs  tu r n in g  o v e r  in  o u r  
e c o n o m y  fo r  y e a rs  to  c o m e .  O u r  fu tu re  
is r e s o u r c e  d e v e lo p m e n t ,  a nd  in  th e  
lo n g e r  te rm , fo re ig n  in v e s tm e n t  w ill be  
c r i t i c a l .  B u t  w e  n e e d  to  s e n d  a m e ssa g e  
n o w  th a t w e  w a n t  to  m a k e  A la s k a  co m -  

/ p e t i t iv e  a nd  m a k e  it a t t r a c t iv e  to  fo re ig n  
in ves to rs ,"

R e p e a l o f  w o r ld w id e  r e p o r t in g  m ay  
b e  th e  lo u d e s t  a n d  c le a r e s t  m e ssa g e  
A la s k a  ca n  s e n d  in th e  n e a r  te rm  to  
s h o w  th a t it's r e a d y  to  la y  d o w n  th e  b ig  
s t i c k  a n d  r e p la ce  it w i th  a c a r r o t .  a
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WaNtr’s Edge Combination — 
Opportunity for Uniformity?

Richard P inger
Richard Pinger) (® W o r Manager o f Price Waterhouse in

H o u s to n ,  sa id  that an  o p p o r tu n ity  to  a ch ie ve  u n ifo r m ity  has 
a lre a d y  b e e n  lo s t b e ca u s e  n in e  s ta tes  n o w  a p p ly  w a te r ’s  ed g e  
co m b in a t io n  bu t n o  tw o  a r c  a lik e . H e  sa id  that w a te r 's  ed g e  

is  a fa irn e ss  c o n c e p t ,  b u t tha t it in v o lv e s  co s ts . F o r  th e  ta x ­
p a y e r , th e  co s ts  a r c  th o s e  o f  re tu rn  p rep a ra tion  and  p a y m en t 

a n d  th e  c o s ts  o f  c o m p l ia n c e .
H e  sa id  that d iv id e n d s  c o n s t i tu te  th e  m o s t im p o rta n t a sp e ct 

o f  w a te r ’s  e d g e  co m b in a t io n ,  b u t o n ly  fo r  U .S .  co m p a n ie s .  

H e  sa id  Uiat w a t^ ’̂ e d ^ l ^ J ^ ^ i l ^ u a p ^  o f .  d iv id e n d s  

w ith o u t  i n c l u d i n g f ^ r r c O e ^ w S r s e  than w o r id W id e  c o m ­

b in a t io n .
H e  sa id  that a n o th e r  p ro b le m  is  tha t o f  d e te rm in in g  w h ic h  

c o r p o r a t io n s  a r c  in c lu d a b le  in  th e  c o m b in a t io n .  S e v e n  o f  the  
n in e  sta tes, h e  sa id , in c lu d e  a ll tha t a r c  m o re  titan 50 %  c o m ­
m o n ly  o w n e d , o n e  in c lu d e s  o n ly  8 0 %  co m m o n ly  o w n e d  c o r ­
p o ra t io n s  and  o n e  in c lu d e s  “ u n ita ry  co rp o ra t io n s ."  F o u r  sta tes 

in c lu d e  9 3 6  c o r p o r a t io n s  a nd  F iv e  in c lu d e  them  o n ly  partly. 

H e  n o te d  o th e r  d isp a r it ie s .
P in g e r  sa id  that e ig h t  o f  th e  s ta te s  in c lu d e  at least a part 

o f  fo r e ig n  d iv id e n d s  in  the  in c o m e  base ; that three  p ro v id e  

s o m e  fo r m  o f  fa c to r  r e lie f ;  tha t f o u r  s ta tes p ro v id e  fo r  w a te r ’s  

e d g e  to  b e  a llo w ed  at th e  ta x p a yer’s  e le c t io n  b u t f iv e  re q u ire  
f i l in g  o n  the w a te r ’s e d g e  ba sis ; tha t th ree  m ake an e le c t io n  
b in d in g  fo r  th ree  o r  m o re  yea rs ; th a t tw o  im p o s e  a fe e  fo r  
e le c t in g  w a te r 's  e d g e ; a nd  that o n ly  f iv e  have reg u la tio n s .

A l l  o f  th o se  areas a d d re ss  th e  tax co s ts ,  h e  sa id , b u t  the  

^ p ie a d s h g its ,  w h ic h  a re  p ro v id e d  f o r  in  th e  sta tutes o f  f o u r  o f  

th e  n in e  sta tes, H e
u r g c u  tha t th o se  sta tes b e  ca re fu l to  s e e  to  it that any in fo r m a ­

t io n  re q u ire d  w ill  b e  u s e fu l  a nd  tha t ta xp a yer c o m p l ia n c e  co s ts  

b e  co n s id e re d .  H e  e x p re sse d  th e  h o p e  that th e  fo u r  sta tes 

w o u ld  at least b e  u n i f o r m  in  e s ta b lis h in g  sp readsheet re q u ire ­
m e n ts . H e  sa id  tha t th is  is  th e  area  tha t p ro v id e s  the  b e s t o p ­

p o r tu n i ty  to  a tta in  sorr.e u n i fo r m ity

John Jam es
th e  h is ­

to ry  o f  h is  s ta te ’s  u se  o f  th e  u n ita ry  m e th o d . T h e  sta te  f irs t  

a d o p te d  d o m e s t ic ,  b u t n o t  w a te r ’s  e d g e ,  co m b in a t io n  as o f  J u ly  

1, 1981 . It in c lu d e d  U . S .  P o s s e s s io n  co rp o ra t io n s  a n d  931 

a nd  9 3 6  co rp o ra t io n s  a n d  d id  n o t r e c o g n iz e  the 80/20 c o n c e p t .  
H is to r i c a l ly ,  b o th  fo r e ig n  and  d o m e s t i c  d iv id e n d s  w e re  8 0%  
e x c lu d e d ,  w h ic h  c o n t in u e d  to  b e  th e  ca s e  u n d e r  d o m e s t ic  c o m ­

b in a t io n . R o y a lt ie s  f r o m  fo re ig n  su b s id ia r ie s  w ere  n o t  e x ­
c lu d e d ;  n o r  w ar the re  e v e r  any fa c to r  r e lie f  fo r  in ta n g ib le  o r  

fo r e ig n  in co m e .
In  1985, the  le g is la tu re  e n a c te d  tw o  ch a n g es , e x c lu d in g  

f r o m  the  base: I )  100%  o f  fo re ig n  d iv id e n d s ;  and 2 )  100%  o f  

fo r e ig n  roya lties re ce iv e d  by  80/20 co rp o ra t io n s .

1986  leg is la tio n  c u t  th e  fo re ig n  d iv id e n d  e x c lu s io n  b a ck  

to  80 %  and  cu t  th e  fo r e ig n  roya lty  e x c lu s io n  fo r  80/20s to  

3 5 % .

1988 le g is la t io n  p h a s e s  in  va rio us  ch a n g e s  w h ic h  w ill it 
t im a tc ly  resu lt in  th e  f o l l o w in g :  re ten tion  o f  the 8 0%  cx c lu s ic  

fo r  fo re ig n  d iv id e n d s  (7 0 %  i f  th e  re ce iv in g  co m p a n y  ow n s  Ic 
than  80%  o f  th e  p a y in g  c o m p a n y )  w ith  n o  fa c to r  re lie f; 80 

e x c lu s io n  o f  roya lties  r e c e iv e d  f r o m  a fo re ig n  su b sid ia ry  th­

is part o f  the  r e c e iv in g  c o r p o r a t io n ’s  un ita ry  b us in e ss  (n o  fat 

to r  re lie f );  fo re ig n  o p e r a t in g  co rp o ra t io n s , u n ita ry  936s an 

80/20s, a rc  e f fe c t iv e ly  tre a te d  as fo re ig n  co rp o ra tio n s  so  th. 
80 %  o f  th e ir  in c o m e  is  e x c lu d e d  and the rem a in ing  20%  

trea ted  as a fu l ly  taxed  d e e m e d  d iv id e n d  to  the  paren t co rp o n  

t io n  (n o  fa c to r  re lie f ).  U . S .  P o ssess io n s  co rp o ra t io n s  a rc e: 
s e n tia lly  trea ted  as fo r e ig n  co r p o ra t io n s .  In ta n g ib le  opera tic  

b u s in e ss  in co m e  o th e r  th a n  tha t w h ich  q u a lif ie s  fo r  the 8 0 ' 

e x c lu s io n  is  fu l ly  in c lu d e d  in  in co m e  su b je c t  to  fa cto r  relic 
**'!’. : ch  in v o lv e s  in c lu d in g  s u c h  in co m e  in  the  sa les factor.

Ja m e s  sa id  tha t u o r i d w i d c  u n ita ry  co m b in a t io n  is the a j 

p ro p r ia le  a p p ro a ch  c o n c e p t u a l ly ,  b u t that M in n e so ta  It; 
a do p ted  w ha t a m o u n ts  to  w a te r ’s ed g e  co m b in a tio n . In  do in  
s o , it seeks to  p ro v id e  co m p a r a b le  tax trea tm ent fo r  m ajc 
fo re ig n  o p e ra tio n s  re g a rd le s s  o f  h o w  o rg a n ized .

P h il Aldape
k h h o ’s  I n c o m e  T h x  B u r e a u  C h i# ,  w h o  lias a lso  served  a 

C h a i r  o f  the  M T C ’s U n i f o r m i t y  C o m m it te e  fo r  d ie  past seven  

y e a rs , a k f  tha t w a te r ’? e d g e  co m b in a t io n  i s m o t  w ha t man

j r e o p t e r o & c ^ i H H ! .  H e  sa id  that there had  b een  grow in  
u n ifo r m ity  u n d e r  d ie  m o v e m e n t  tow ard w o r ld w id e  co m b in t  
t io n ; that th e  b u s in e ss  c o m m u n i t y  had  d r iv e n  d ie  m ovem er 

tow ard w a te r ’s  e d g e  a n d  th a t, in  d o in g  so , it  sh o u ld  have ex 
p e c te d  d iv e rse  resu lts .

p u rp o se  o f  d ie  w a te r ’s  e d g e  m o v e m e n t, at least in  the m ind 

o f  leg isla to rs, w as to  p r o d u c e  a n  e c o n o m ic  b o o m  b u t that it i 

to o  early  to  d e te rm in e  i t s  e f f e c t s .  H e  sa id  that u n ifo r m ity  an 

ease  o f  a d m in is tra tio n  w e re  n o t  fo re m o s t in  the m in d s  o f  legis 

la to rs  as they  a d o p te d  w a te r ’s  e d g e . H e  sa id  tha t u n ifo rm ir  
is  d es ira b le  bu t tha t it s h o u ld  n o t  b e co m e  a m ea ns  by w liic  
to  restr ict d ie  tax base.

A ld a p e  h o p e d  that d ie  sp rea d sh ee t w o u ld  h e lp  the state; 
a d m in is te r  th e ir  taxes e f f e c t i v e ly .  H e  ex p ressed  th e  b e lie f  the 

s o m e  m u ltin a tio n a ls  p r e fe r  n o n -u n i fo r m ity  e ve n  th o u g h  man 
o th e r  b us inesses  s in c e r e ly  y e a rn  fo r  u n ifo r m ity  and  consisten  

c y  a m o n g  d ie  sta tes; th a t m o s t  m u ltin a tio n a ls  d o  not war 

u n ifo r m ity  o n  the  c o n d i t io n  o f  h a v in g  to  c o m p ly  w ith  spread 

sh ee t req u irem en ts . H e  sa id  tha t sta te  a d m in is tra tiv e  co s t 

n eed  to b e  taken in to  a c c o u n t  a nd  that in cre a se d  u n ifo rm it 
ca n  b e  h e lp fu l to  th e m  a s  w e l l  as to  m any taxpayers.

H ^ a i d  t i u t  th q 3e .$ ta tes  w h i c h  have e x c lu d e d  80/20s fro t
v u ln e ra b le  to  taxpaye 

t a r a w t ^ v r e ^ l e B d t *  th a t  S fe ct io n  4 82  a d ju s tm e n ts  are not 
p ra ctica l answ er; and  tha t n o n - c o m b in a t io n  sta tes arc at th 

m e r cy  o f  llie  taxpayer b e ca u s e  th e  states d o  n o t have the rcsour 

c c s  to  deal w ith  S e c t io n  4 8 2  p ro b le m s .
N eve rth e le ss , h e  d o e s  th in k  tha t the  sta tes s h o u ld  co n tin u  

to  w ork  fo r  u n ifo r m ity ,  tha t it is  p o ss ib le  in  th e  w a te r’s edg 
area, and that it is  d e s ira b le  f o r  b o th  the  sta tes and n u n
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taxpayers. H e  sa id  that th e  fo u r  sta tes that have b een  w o rk ­

in g  o n  the  sp rea d sh ee t have b e e n  try in g  to  lim it  th e  re q u ire ­

m e n ts  to  in fo rm a tio n  that w o u ld  be  n e cessa ry , im p o r ta n t,  and  

u s e fu l  and  w o u ld  p ro m o te  u n ifo rm ity .
H e  su g g e s te d  tha t cu r r e n t  w a te r 's  ed g e  le g is la tio n  sh o u ld  

re m a in  u n ch a n g e d  fo r  a c o u p le  o f  years. T h a t ,  h e  sa id , w o u ld  
g iv e  sta tes and  taxpayers a lik e  a c h a n ce  to  eva lua te  it f r o m  state 
to  s ta te ; and  w o u ld  in cre a se  th e  ch a n ce s  that any ch a n g e s  to  
b e  n u d e  in  th e  fu tu re  w o u ld  b e  co n s tr u c t iv e  o n e s  w h ic h  w o u ld  
e n lta n ce  u n ifo rm ity .

A ld a p e  c o n c lu d e d  w ith  th e  c o m m e n t  that u n ifo r m ity ,  i f  it 
is  e v e r  to  b e  a ch ie v e d ,  w il l  re q u ire  a substantia l a m o u n t  o f  u n ­

s e l f is h  co o p e ra t io n  b e tw e e n  th e  sta tes and  the  b u s in e s s  c o m ­

m u n ity ,  and  that d ie  M T C  is  u n iq u e ly  q u a lifie d  to  c o o rd in a te  

tha t e f fo r t .

John LaFaver

Sales Taxation of Services
Ron Shreiner, Wade Anderson, Steve Keene

R o n  S h re in e r ,  th e  S o u d i  D a k o ta  R e v e n u e  S e c r e ta ry ,  W a d e  

A n d e r s o n ,  E x e c u t i v e  C o u n s e l  f o r  d ie  T e x a s  C o m p t r o l le r ,  and  
S te v e n  N . K e e n e ,  D i r e c t o r  o f  th e  N e w  M e x i c o ’s  A u d i t  and  

C o m p l ia n c e  D i v i s i o n ,  d e s c r ib e d  the  m an n er in  w h i c h  th e ir  

s ta te s  h ad  a p p ro a ch e d  the  ta x a tio n  o f  s e rv ice s . A l l  ag reed  u p o n  

th e  im p o r ta n ce  o f  ta x in g  th is  fa stest g ro w in g  .segm ent o f  the  

n a t io n ’s  e co n o m y . S h re in e r  a n d  A n d e rs o n  e m p h a s iz e d  the  im ­

p o r ta n ce  o f  b r in g in g  the  b u s in e s s  c o m m u n ity  in to  th e  le g is la ­

t iv e  p ro ce s s  e a r ly , im p ly in g  tha t F lo r id a ’s  tro u b le s  tra ce d  to  a 

fa i lu r e  to  d o  s o ; a n d  K e e n e  th o u g h t  that F lo r id a  h ad  taken  the  
w r o n g  a p p ro a ch  in  s p e c i fy in g  s e r v ice s  to  b e  taxed  ra ther  than 

e n a c t in g  a b ro a d  tax o n  s e r v ic e s  su b je c t  to  e x e m p tio n s .

Walter Hellerstein
W a lte r  H e lle r s te in ,  the  U .  o f  G e o rg ia  law  p ro fe s s o r  w h o  

h ad  p a r tic ip a te d  in  the  d ra ft in g  o f  the  F lo r id a  la w , re sp o n d e d  

tha t F lo r id a  had  in  fa c t  b ro u g h t  the  b us in e ss  c o m m u n i t y  in to  

th e  p ro ce s s  ea r ly  a nd  that le g is la tiv e  s ta ff  m e m b e rs  had  m et 

e n d le s s ly  w ith  in d u s try ; that th e  a p p o rtio n m e n t tha t h ad  b een  

a p p lie d  to  in te rs ta te  s e r v ic e  tra n sa ctio n s  had  been  re q u e s te d  by 

th e  b u s in e ss  c o m m u n i t y ,  w h i c h  had then  tu rned  a ro u n d  and  

a tta ck e d  it; tha t th e  real rea son  fo r  the  su b seq u en t repea l w as 

th a t th e  a d v e rtis in g  in d u s try  s im p ly  d id  c o t  w an t to  b e  taxed , 
a n d  that that w o u ld  have b een  tru e  regard less o f  th e  a p p ro a ch

taken . H e  sa id  tha t m o s t  o th e r  in d u s tr ie s  s e e m e d  to  be  w i l l ­

in g  to  a c c e p t  the  tax as o n e  that w as n e e d e d  to  s o lv e  the  sta te 's  
f is ca l p ro b le m s . H e  p re d ic te d  that m ost o f  th e  s e r v ic e s  w h ic h  

the  le g is la tio n  h ad  a d d ressed  w o u ld  en d  u p  b e in g  s u b je c te d  to 

the  tax a n y w a y ; b u t tlta i the  p ro ce s s  w o u ld  take lo n g e r  and 
w o u ld  b e  a c c o m p l is h e d  in cre m e n ta lly  by  e x p a n d in g  the base 

o f  the  p resen t sa les/use tax in  F lo r id a .
H e lle r s te in  sa id  that s o m e  50 %  o f  the  G N P  n o w  co n s is ts  

o f  s e r v ice s  and  that th e  p e rce n ta g e  is  in cre a s in g . T h e  states, 

lie  sa id , w il l  have to  take that in to  a c co u n t  in  s h a p in g  th e ir  tax 
sy s te m s  a nd  w ill  h ave  to  b roa d en  th e ir  sa les  a nd  u se  tax bases.

T h e r e  is  n o  e c o n o m i c  d is t in c t io n , h e  sa id , b e tw e e n  the 

c o n s u m p t io n  o f  ta n g ib le  p ersona l p ro p e r ty  a nd  the  c o n s u m p ­

tio n  o f  s e r v ice s . E l im in a t in g  the d is t in c t io n  b e tw e e n  the  tw o  

fo r  tax p u rp o se s  w o u ld  g rea tly  fa c ili ta te  a d m in is tra t io n , and 
w o u ld  b r in g  an en d  to  th e  ex ten s ive  l i t ig a t io n  w h ic h  has been  

add ressed  to  d ie  d is t in c t io n .  H e  sa id  that it w o u ld  a lso  in ­
cre a se  tax n e u tra lity  b e tw e e n  sales o f  s e r v i c e s  a nd  sa les  o f  tan­
g i b l e  p e r s o n a l  p r o p e r t y ,  th a t it  w o u l d  in c r e a s e  th e  
re sp o n s iv e n e ss  o f  the  sa les/use tax to  ch a n g in g  e c o n o m ic  c o n ­
d it io n s , a nd  that it m ig h t  b e  c la im e d  to  r e d u c e  re g r c s s iv ity ,  a l­

th o u g h  h e  ex p re ssed  d o u b t  as to the  v a lid i ty  o f  tha t c la im .
L ik e  the  o th e r  sp e ak ers , h e  re fe rred  to  s p e c ia l  d i f f i c u l t ie s  

tha t are in v o lv e d  in  th e  ta xa tion  o f  s e r v ic e s ,  p a r t icu la r ly  sa les 

f o r  resale a nd  sa les  a cro s s  state lin es . B u t  h e  n o te d  that the 

sa le  o f  s e r v ic e s  to  b u s in e s s , even  th o u g h  th e  c o s t  is  in c lu d e d  

in  the  sa les  p r i c e  o f  b u s in e s s  p ro d u c ts ,  d o e s  n o t  n e ce ssa r ily  
c o n f l i c t  w ith  cu r r e n t  p ra c t ic e s  in  m an y  s ta te s  w id i  re sp e ct to 
sa les o f  ta n g ib le  p e rso n a l p ro p e rty  to  b u s in e s s . H e  sa in  d ia t, 
i f  sa les to  b u s in e ss  w ere  ex e m p te d , th e  b a se  w o u ld  b e  so  n a r­
ro w  d ia t m u c h  h ig h e r  ra tes w o u ld  b e  re q u ire d . T h u s ,  h e  sa id , 
it  is  n o t p o s s ib le  to  e lim in a te  all p y ra m id in g  w ith o u t  m ak in g  
th e  base  to o  n a rro w , w h e th e r  ta lk ing  a b o u t  sa les  o f  tang ib le  

p e rso n a l p ro p e r ty  o r  sa le s  o f  s e rv ice s .
H e  n o te d  tha t F lo r id a  h ad  so u g h t to  tax c o n s u m p t io n  ra ther 

than  p e r fo r m a n ce ,  tha t tha t was c o n s is t e n t  w i th  th e  b a s ic  
p h ilo s o p h y  o f  trea ting  a  sa les  tax as a c o n s u m p t io n  tax , and 

tha t, in  tha t co n te x t ,  d ie  p la ce  w h ere  th e  s e r v i c e  is  p e r fo r m e d  
is  n o t  re le van t. T h i s  d ie n  raises th e  q u e s t io n  as to  w h cd ie r  

o n e  m us t a p p ly  a p p o r t io n m e n t w ith  re s p e c t  to  a  s e r v i c e  d ia t is 

u sed  s im u lta n e o u s ly  in  m a n y  ju r is d ic t io n s .  H e  th in k s  d ia t, as 
a co n s t i tu t io n a l m a tte r , a p p o r tio n m e n t is  r e q u ire d . F lo r id a  

co n s id e r s  a c r e d it  to  b e  a n  adequa te  r e s p o n s e  to  a n y  m u ltip le  
taxation  co m p la in t .  H e lle r s te in  sa id  tha t d e b a te  w i l l  n o w  c e n ­

te r  o n  the  q u e s t io n  o f  w h e th e r  d tis  is  tru e .

H e  sa id  that th e  U . S .  S u p re m e  C o u r t  w o u ld  a d d ress  that 
q u e s tio n  in  d ie  p e n d in g  ca se s  o f  G . T.E. Sprint v. Sweet and 

Goldberg v. Sweet, N o s .  8 7 -8 2 6  and  8 6 -1 1 0 1 . T h e r e ,  I l l in o is  

im p o s e s  its  tax o n  a ll re ce ip ts  f r o m  te le c o m m u n ica t io n s  
o r ig in a tin g  in  o r  te rm in a tin g  in  I l l in o is  a n d  b i l l e d  to  an  I l l in o is  
s e r v ic e  m e m b e r , s u b je c t  to  a cre d it f o r  tax p a id  o n  the  sam e 

tra n sa ctio n  and  base  to  a n o th e r  state. H e  sa id  d ia t, w h ile  he  

b e lie ve s  tha t the  c r e d i t  d ea ls  e f fe c t iv e ly  w i th  th e  a p p o r t io n ­

m e n t re q u irem en t, the re  rem a in s  d ie  p o s s ib i l i t y  d ia t it w il l  no t 

sa tis fy  D u e  P ro ce s s  req u ire m e n ts  in  a ll c i r c u m s ta n c e s .

M o n ta n a 's  D i r e c t o r  o f  R e v e n u e ,  w h o  m o d era te d  th is  s e s ­
s io n ,  sa id  that, as h e  lis te n e d  to  the  p resen ta tion s, “ it s t r u ck  
m e  that the  ch a n g e s  in  d ie  tax la w s  d ia t w e 'v e  see n  n o w  in  d ie  
last tw o  o r  th ree  y e a rs  in  a n u m b e r  o f  states, m o v in g  away 

f r o m  w o r ld w id e  to  w a te r ’s  e d g e , have se rved  to  su b s ta n tia lly  
in c re a s e  d ie  c o s t  o f  c o m p l ia n c e  fo r  b o th  taxpayers a n d  tax a g e n -

that
sa id , “1 h ave  to  w o n d e r  

w h c d ie r ,  s o m e w h e re  d o w n  th e  road , w e  are n o t g o in g  to  have  
to  re - in ve n t w o r ld w id e  u n ita ry "  co m b in a tio n .
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A. SUMMARY OF THE ISSUE

In  his state of the state message Gov ernor  Cow per outlined a 16 -po int 
program for permanent recovery o f  the A lask a  econom y, inc lud ing a 
proposal to "repeal the unitary tax on  m ult inationa l corporations, replacing 
lost revenue by other means. "Tw o weeks later the governor directed the 
Department of Revenue and the D iv is io n  o f  P o lic y  to "review Alaska's tax 
structure with an eye toward rem oving potential barriers to international 
trade." T h e  Governor specified that he had n o  preconceived notions about 
what the review might suggest. H e  noted, how ever, that that "the current 
unitary system appears to scare off potential investors in  Alaska."

T h e  Department of Revenue's prelim inary  review o f the corporate 
incom e tax structure suggests that the e c o n om ic  development effects o f  
chang ing  the present structure m ay not be as anticipated. O f  special concern 
to the Department is the additional uncertainty that changing the current 
structure w ill introduce into the state's revenues, and its unpredictable effects 
on the prospects for achieving the balance o f  the administration's legislative 
program.

B . N E E D  F O R  B R I E F I N G  A T  T H I S  T I M E

Com p let ion  of the Department o f  Revenue's preliminary analysis is an 
appropriate point for further consideration o f  the com plex ramifications o f  
any change in  the corporate tax structure, and  to bring diverse expert o p in io n  
to bear on the subject

C .  A G E N C Y  I N V O L V E M E N T

T h e  Department of Revenue administers the tax laws of the state. It has 
aggressively applied the worldwide c o m b in e d  reporting method to unitary 
businesses for approximately the last 15  years. T h e  agency has developed 
expertise with the unitary concept at the audit and administrative level as well 
as for revenue forecasting purposes.

T h e  Department of Com m erce and E c o n o m ic  Developm ent and the 
O ff ice  o f  International Trade also have an indirect interest in  the unitary 
concept T h e  focus of the interest is u p o n  prom oting investment in  Alaska 
and expanding the state markets. A  num ber o f  foreign interests, most
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notably the Japanese, have argued to these agencies that the unitary concept 
applied on a worldwide basis inhibits new investment in Alaska.

D. THE STATE POLICY CONSIDERATIONS.

An extremely important function of state government is the 
establishment of fiscal policy. Included within this area is the setting of state 
tax policy. The state has the unilateral right and responsibility to determine 
and implement a taxing system that is in the best interest of the people of the 
state.

Tax policy can be weighed with actual increased foreign investment 
bringing into the state new jobs for Alaska residents and a broader tax base. 
The increased foreign investment must be real, not hypothetical or based 
upon empty promises, to counter any reductions in tax revenues that may 
result; if not, small domestic corporate taxpayers could be required to pay 
increased levels of taxes to offset the shortfalls.

E. THE APPROACH TO THE ISSUES

The first step in the weighing of the state tax policy considerations is the 
identification of the alternative methods of corporate income taxation. The 
experience of other states in moving to a different method of taxation is also 
important as an indicator of what the state might expect The historical 
results of using tax policy to attract investment is a further consideration.
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SECTION ONE

S u m m a r y

In the past few years eleven of twelve states have repealed their worldwide 
combined apportionment statutes. In its place they have adopted either.a 
water's edge or domestic combination method for calculating the corporate 
net income tax. Alaska remains as the only state applying combination and 
apportionment on a worldwide basis.

Alaska's policymakers are facing increased pressure to change its tax law.
This pressure comes from such .diverse entities as the United States Treasury 
Department, Pacific rim and European governments and foreign based 
businesses. Before offering legislation to effect such a change, this 
administration must carefully consider the ramifications such a change may 
have on its economy and on the ability of the state to generate revenues to 
fund public services.

This briefing paper analyzes our current income tax structure, providing 
both the proponent and opponent viewpoint on it and several alternatives.
The Department of Revenue has recently begun a study to determine the 
potential effects of changing our worldwide unitary tax structure to a water's • 
edge or domestic apportionment, or to a separate accounting type of tax.
Until that study is completed, it is not possible to accurately predict the 
revenue impact a law change would create.

Finally, the Department of Revenue recommends that a comprehensive 
analysis of the intended and predictable economic impacts on the state be 
conducted. A change in tax structure in exchange for or in expectation of an 
increase in private sector economic development must be weighed against the 
increased difficulty state and local governments are having in providing 
necessary services to its citizens, as well as any impact it may have on small 
Alaska businesses.
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DEFINITION OF TERMS

1. Unitary Business
If the operation of the portion of the business done within the state is 

dependent upon or contributes to the operations of the business outside the 
state, the operations are: unitary. The business is characterized through 
functional integration, centralization of management and economics of scale.

2. Combination (or combined report)
When an operation is unitary, the separate corporate members' incomes 

are combined, before applying the apportionment formula (three factor 
formula).

3. Worldwide Combination
When members of a unitary group of corporations include subsidiaries 

incorporated in a foreign country, or where the parent company is a foreign 
corporation, and the incomes of the foreign companies are combined before 
applying the apportionment formula. Alaska is the only remaining state 
utilizing full worldwide combination.

4. Domestic Combination
An apportionment method which includes in apportionable income the 

profits of U.S. affiliates no matter where earned. Foreign affiliates income is 
not included.

5. Water’s Edge Apportionment
An apportionment method which limits the scope of the unitary 

business to the domestic operations of U.S. affiliates. Income from foreign 
operation, branches or affiliates is not considered, though some states may 
tax the dividends paid by a foreign affiliate to a domestic parent company.

6. Separate Accounting Method
Each corporate taxpayer computes its income only on the basis of 

receipts and costs related to its instate activities, without reference to their 
out-of-state branches, subsidiaries and affiliates. This method needs no 
apportionment formula.



C o r p o r a t e  I n c o m e  T a x  B r i e f i n g
S e p t e m b e r  4 , 1 9 8 7

7. Apportionment Factor
A formula used to determine a state's share of a multijurisdictional 

business' taxable income. The formula is usually based upon factors of 
property, payroll and sales in the state, because of their close link with 
income producing activities.

EXAMPLES

To illustrate the various methods of apportionment, the following 
example is offered. Assume Company ABC is an integrated steel company 
with three affiliated companies, A, B and C.

Fa c ts
Company A: Coal mining operation in Alaska.
Company B: Steel Company in Pittsburgh, 100% subsidiary of A. 
Company C: Sales company in Canada, 100% subsidiary of A.
Branch A-l: Coal mining operation in Australia, branch of company A.

Separate Accounting
Company A would file its tax return in Alaska and report only those 

receipts and costs related to its instate business. Sales between A and B must 
be determined on an arms length basis for tax purposes even though the 
companies books and records may report them differently.

Water's Edge Apportionment
Company A and B if unitary, will combine and their combined incomes 

will be apportioned using the three factor formula. Because Branch A-l and 
Company C are not domestic, they cannot combine with the foreign coal 
mining and sales operations. Some water's edge methods tax the dividends 
Company C would pay to Company A.

Domestic Combination
Company A and B will combine, including Company A's Australian 

branch. In some cases, dividends from C may be included in apportionable 
income.

P a g e  5
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Worldwide Combination
Companies A, B, and C, including A’s Branch, will combine and 

apportion their entire income. This is the current tax method used by Alaska 
for both petroleum and non-petroleum taxpayers.

WHAT IS THE UNITARY BUSINESS PRINCIPAL?

More than two dozen states use the unitary method of determining how 
some corporations figure their income tax, but what exactly is the unitary 
method? Sometimes it is referred to as a "unitary tax" or a "new tax" on 
income earned outside the taxing state. It is not a new tax or even a separate 
tax but a theory or accounting method which some corporations subject to 
Alaska tax must use to figure out what portion of their income is attributable 
to Alaska. This method is called the combined income approach. If a unitary 
group exists, all of the group's income is subject to apportionment based on 
their use of the state market place. That means that the taxpayer must 
determine what portion of its income is attributable to Alaska. The amount 
of tax any company pays to Alaska is determined on the basis of the ratio of 
its activities in Alaska to its activities everywhere else. The formula method 
measures the level of business activity conducted in the state. The more or 
less business in Alaska, as measured by property, payroll and sales factors 
results in a corresponding reduction or rise in the amount of income subject 
to tax. The unitary method of taxation is designed to tax corporations based 
on their actual business relationships rather than the mere form of their 
relationships.
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WHAT IS A UNITARY BUSINESS?

AS 43.19 provides how unitary business are taxed. The law applies to 
two or more corporations conducting a single or unitary business. These 
corporations must have over 50% common ownership and the business 
activities must be of mutual benefit, dependent upon or contributory to the 
activities of one or more of the other corporations in the unitary group.

Whether or not a business is unitary is decided by looking at all phases 
of the business' operation, its overall management and the relationships 
between its operating branches or departments.

Whether there is a unity of ownership (over 50% common ownership), 
operation and use are the three factors which are considered in determining 
if a business is unitary. Unity of operation is present if there is centralized 
advertising, accounting, financing, management, and group or committee 
purchasing. Unity of use occurs when the same group of people (the 
executive force) perform managerial functions for the group. Courts have 
recognized these characteristics as proof that a corporation is a member of a 
unitary business.

HOW DOES ALASKA'S LAW WORK?

Once it is determined that there is a unitary group, each member of the 
group which does business in Alaska must file a tax return which reflects the 
income of the entire group. Corporations which do not do any business in 
Alaska need not file a return in Alaska. Each corporation filing an Alaska 
return must compute their taxable income using the standard three factor 
formula, or in the case of oil and gas production and pipeline companies, a 
modified formula. These formulas may be stated as follows:

STANDARD 3 FACTOR APPORTIONMENT FORMULA

Alaska Taxable Income = Total Apportionable Income X

S E C T I O N  T W O

property, payroll and sales in-state____
total property, payroll and sales everywhere
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MODIFIED APPORTIONMENT FORMULA FOR OIL AND GAS 
PRODUCERS

Total Apportionable Income X

Property in this State + AK Banrels or MCF extracted 
Total Property Everywhere Total Barrels or MCF extracted

MODIFIED APPORTIONMENT FORMULA FOR PIPELINE 
COMPANIES

Total Apportionment Income X

Property in this State , Sales in this State____
Total Property Everywhere Total Sales Everywhere

2 

MODIFIED APPORTIONMENT FORMULA FOR COMPANIES IN OIL 
AND GAS PRODUCTION & TRANSPORTATION

Total Apportionment Income X

 Property. Extraction and Sales In-State _
Total Property, Extraction and Sales Everywhere

ANSWERS TO SOME COMMON QUESTIONS ABOUT THE UNITARY 
THEORY.

1. Q. I f  each state taxes a portion of a unitary group's income, 
isn't it likely that double taxation will occur?

A. The issue of double taxation has been raised many times before the 
courts, but no case has ever shown an instance where the combined income 
approach inevitable resulted in double taxation.
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Two or more states which use the separate accounting method may also 
arrive at conflicting conclusions as to how income is taxed. A recent 
Supreme Court decision (Container Corporation of America vs. Franchise 
7ax Board 103 S. ct. 2933, 2954, (1983)), recognized this possibility when it 
stated "it would be perverse, simply for the sake of avoiding double taxation, 
to require California to give up one allocation method that sometimes results 
in double taxation in favor of another allocation method that also sometimes 
results in double taxation."

The fact that may states use the three-factor formula minimizes the 
possibility of double taxation.

2. Q. The unitary theory is unfair because it gives a break to 
companies with out-of-state losses and penalizes companies with 
profitable business operations. Shouldn't profitable businesses 
be encouraged?

A. Corporations with out-of-state losses and in-state gains appear to 
getting a tax break because they pay tax based only on their profitable Alaska 
business but on the whole their business is less profitable. Their fair share of 
tax to Alaska may actually be less than what they would pay under separate 
accounting.

Corporations which pay more tax to Alaska, based on their overall 
profitable business operations are just paying their fair share of tax to 
Alaska, The fact that corporations which earn more income pay more taxes 
is not a penalty. When corporations are so unfortunate as to suffer losses, it 
really would penalize them if they were required to pay higher taxes. 
Corporations plan to make profits. They rarely go into business to lose 
money.

3. Q. Does the use of the unitary method tax Alaska 
corporations on the income of separate businesses which have no 
connection with Alaska?

A. It is a well established legal principle that states may tax income 
arising out of activities conducted in different states if there is a connection 
between the out-of-state activities and the taxing state. There must be a 
rational relationship between the out-of-state activities and the in-state 
activities and the taxing state. There must be a rational relationship between 
the out-of-state activities and the in-state activities. If there is a unitary group
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as defined above, the members of the group are operating as a single 
business.' That business’ out-of-state activities are related to its in-state 
activities. In other words the so-called "separate" businesses do have a 
connection to Alaska. If some part of that single business is conducted with 
Alaska, Alaska may tax that business. Because that business does not operate 
entirely in Alaska, Alaska can only tax the fraction of income which is related 
to Alaska. As explained above, the three factor formula is used to determine 
what this percentage is.

If a business which does not operate in Alaska is truly separate, in the 
sense that it is not part of the unitary group which has operations in Alaska, it 
is not included on the combined report and its income is not taxed by Alaska. 
Only the income of businesses which do have a connection to Alaska are 
included on the combined report.

4. Q. How does Alas lea's law differ from unitary laws of other 
states?

A. Alaska's unitary law is similar to unitary laws in several other states 
but there are a few significant differences. Alaska's statute applies to 
corporations which are created or organized in any country in the world. 
(Other states' statutes may apply only to corporations organized in the United 
States.)

Alaska allows corporations to use an equally weighted arithmetic 
formula or formula which weighs sales, property and payroll the same. A 
few states use a formula which weighs one or more of the factors to a greater 
degree or eliminates one or more of the factors.

Some states, including Alaska, include sales in the part of the sales 
factor attributable to that state if they are not taxable to any other state. 'This 
is called a "throwback" rule because sales not taxable elsewhere are thrown 
back and treated as a sale which occurred in that state.

5. Q. How does Alaska's unitary statute affect the business 
community?

A. There has been a lot of discussion about Alaska's "business climate." 
Because Alaska's unitary statute is over 20 years old general observations can 
be made concerning its overall impact. Although Alaska's economy is 
dominated by domestic oil production, foreign investment has been heavy 
over the years in the fisheries, timber and tourist industry. Alaska's unitary 
concept applied to all corporations (except big oil from 1978 through 1981)

P a g e  1 0



C o r p o r a t e  I n c o m e  T a x  B r i e f i n g
S e p t e m b e r  4 , 1 9 8 7

has been one of the most stable aspects of a state's business climate. Its 
corporate taxation method, while important to many businesses, is cuiy one 
factor to consider. California has used the unitary method since the late 
1930's and its economic growth has been ranked at or near the top in 
comparison to other states.

Small businesses and companies which conduct their entire business 
within Alaska may benefit from Alaska's unitary statute because they are able 
to take losses currently. Several studies indicate that small businesses create 
more new jobs than larger businesses. Higher employment rates contribute 
to a stronger state economy. A healthy economy is always good for business.

Some segments of the business community object to combined 
reporting, but other segments of the business community support it. For 
example, the National Federation of Independent Business has testified 
before Congress in support of combined reporting.

6. Q.V/hat are the arguments against the worldwide combined 
reporting method of unitary taxation as compared to those 
against separate accounting or an arm's length method?

A. The opponents of the worldwide method make various claims in 
support of the arguments to abandon the method. These include the 
following:

- - it may result in double taxation of the same income unless all 
ccuntriej adopt the method.

- - it may interfere with international trade and impede new investment 
in the United States.

- - foreign based corporations may have a greater income distortion 
since they have a greater proportion of foreign to U.S. activities.

- - it departs from the international norm of arm’s length or separate 
accounting.

- - it gives rise to foreign threats of retaliation against U.S. based 
companies.

- - it is administratively burdensome for corporations and domestic 
companies may not have access to the information concerning a foreign 
parent or other subsidiaries.

- - it is difficult to defme the parameters of a unitary business which 
gives rise to taxpayer uncertainty.

- - states apply the concept nonuniformly.
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The proponents of the method voice the following concerns on the use 
of separate accounting or the arm's length method:

- - it fails to accurately measure income and may lead to undertaxation 
in organizations that are functionally integrated, have centralized 
management, and share economies of scale.

- - it is administratively burdensome for states and taxpayers because of 
the millions of transactions that must be reviewed in order to source income 
among the various jurisdictions and the lack of free access to foreign 
information.

- - states lack the resources to administer it effectively which can result 
in the tax burden being shifted away from multinational corporations to 
smaller domestic companies.

- - the allocation of indirect expenses and the determination of value in 
intracompany transfers is extremely difficult, can be based on arbitrary 
criteria, can vary from one company to another, and is nearly impossible to 
audit in large multinational companies.

- - the rules and level of implementation at the international level are 
not uniform and it departs from the accepted method of state taxation based 
on apportionment.

- - it has been criticized by the General Accounting Office for failing to 
provide; consistent, equitable measurement of income.



SECTION THREE 

FACTORS AGAINST WORLDWIDE APPORTIONMENT

1. Taxpayers believe it exposes them to double taxation;

2. Taxpayers believe it burdens them with excessive bookkeeping 
requirements;

3. Distorts international flows of trade and investment;

4. Upsets longstanding agreements among the nations to achieve tax 
harmony;

5. Limits federal government's ability to conduct consistent international 
economic policy;

6. Invites retaliation by nation's trading partners;

7. Violates the Constitution.

FACTORS FAVORING WORLDWIDE APPORTIONMENT

1. Prevents corporations from evading taxes by misrepresenting the 
geographical allocation of their income;

2. Easier to administer than various separate accounting methods;

3. Generally, worldwide apportionment increases a state's corporate income 
tax revenue.

4. On a domestic basis, apportionment has been court approved.

C o r p o r a t e  I n c o m e  T a x  B r i e f i n g
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F ig u r e  1

H o w  M u c h  Income Did A  Corporation Earn In Alaska?

Alternative Methods:

Separate Accounting Principle Unitary Principle

Separate Accounting

Water’s Edge Reporting Method
Alaska Sales Alaska Assets Alaska Payroll
U.S. Sales U.S. Assets U.S. Payroll

Alaska
x (U.S. Sales - U.S. Expenses) = Net

Income

Worldwide Combined Reporting Method
Alaska Sales Alaska Assets Alaska Payroll

Worldwide Sales Worldwide Assets Worldwide Payroll Alaska

x ( W . W  Sales - WAV. Expenses) = Net
Income
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I n v e s t m e n t  F r o m  J a p a n  E s s e n t i a l  
t o  D i v e r s i f i c a t i o n  o f  S t a t e  E c o n o m i e s

— A Report on Keidanren Investment Mission 
to the U.S. (Alaska, Hawaii)—

By H ideo Ishihara
Leader o f  Keidanren Investment Mission to  the U.S. 
Managing Director, Industr ial Bank o f  J a p an

1. Background and Purpose
Japanese direct investment in the 

United States has increased sharply 
in the *£st few years against a 
background o f the rapid and steep 
apprecia tion  o f the yen. In fiscal 
1987, such investment reached S14.7 
billion, accounting for 44 percent o f 
J a p a n ’s to tal overseas direct invest­
m ent, according to the statistics 
com piled on  the basis o f  reports 
subm itted  by investing entities, 
a lthough  the rate o f grow th fell to 
45 percent from  88 percent in fiscal 
1986.

Keidanren has been making ef­
fo rts  over the years’ to prom ote 
overseas direct investment, in the 
belie f th a t such investment will help 
to  correct trade imbalances in the 
long run  and m itigate trade frictions 
w ith the U.S. and o ther countries. 
As p art o f  these effo rts, this 
o rgan ira tiun  sent investm ent m is­
sions to 23 states o f  America in 
1984, to  16 states in 1986 and to  five 
in 1987. In addition, we have made 
consisten t efforts to  seek abolition 
o f  th e  worldwide unitary tax, a m a­
jo r  im pedim ent to direct investment 
in th e  U.S. Substantial progress was 
m ade tow ard the resolu tion o f  this 
p rob lem  in 1986 when the state 
legislature o f California passed an 
am endm ent bill.

T he rapid rise in investment in the 
U .S., however, is causing concern 
abo u t possible frictions related to 
investm ent, such as lack o f  harm ony 
betw een investing corporations and

local com munities. In these c ir­
cumstances, the Council for Better 
Investment in the U.S. was created 
in April this year by succeeding to 
the W orldw ide U nitary  Tax C oun ­
cil. The new council aims to deal 
with the rem aining problem s related 
to the unitary  tax and to identify 
problem s related to  U.S. investment 
and study ways to  cope with such 
problems.

The latest m ission visited A laska 
and Hawaii from  September 4 to 
September 13 to  ob ta in  Firsthand in ­
fo rm ation on the investment climate 
in the two states and  on problem s 
related to investm ent in these states. 
A no ther purpose o f  the mission was 
to find out how  these states perceiv­
ed the growing concerns o f Japanese 
investment in the U .S. generally —  a 
sentim ent th a t h ad  intensified since 
the year before.

2. Im pressions o f  the States 
Visited

(I) General Impressions
The states o f  A laska and Hawaii 

are very different, when com pared 
in term s o f  the level o f  Japanese 
direct investment. In  Alaska, only a 
small num ber o f  investments have 
been lade in the field o f  natu ral 
resources. In Hawaii, by contrast, a 
considerable num ber o f investments 
have been made, particularly in the 
area o f  tourism .

We were impressed during the 
visits, however, by the fact tha t the 
two states have a number o f ex­

tremely im portan t things in com ­
mon. First, both sta tes are 
geographically separated from  the 
o th e r 48 states. Second, bo th  are the 
newest states o f America, A laska 
being the 49th state and H aw aii the 
50th. People in A laska call the 48 
states the “ lower (southern) 48 
states.” In Hawaii, these sta tes are 
collectively called the “m a in lan d .” 
These characteristics o f A laska and  
Hawaii have had significant effects 
on econom ic activities in  these 
states. In particu lar, they have a 
strong  desire to expand econom ic 
exchanges n o t only with the o th e r 48 
states but also with coun tries in the 
Pacific econom ic region, especially 
Japan . The warm welcome we 
received in the two states was an  ex­
pression o f  this desire. W e believe 
th a t now is the tim e for J a p an  to  
strengthen its economic re la tions 
with both states.

Industrial development needs to 
be prom oted both in A laska and 
Hawaii by taking advan tage o f  their 
geographical characteristics. A laska 
is situated at an alm ost equal
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distance from  Tokyo, New York 
and m ajo r cities in Europe, while 
Hawaii is located in the center of the 
Pacific. To cite a specific example, 
Federal Express has decided to use 
Anchorage as the hub o f its in terna­
tional parcel delivery services. In ad ­
d ition, a plan to open a securities 
m arket in Hawaii is being studied 
since such trad ing  can be conducted 
on the basis o f tim e differences be­
tween Tokyo and New York. 
Hawaii also has the potential to 
develop an education  industry since 
it can serve as the cultu ral bridge 
between East and West.

Both states are aim ing to "d ive r­
s ify” their econom ics —  an impor­
tan t fact which should be taken into 
account when J a p a n ’s economic 
relations w ith them  are considered. 
A laska, whose econom ic structure is 
trad itiona lly  orien ted  tow ard oil and 
o ther n atu ral resources, has been hit 
h ard  by the fall in c rude oil prices. 
Consequently, a m a jo r challenge for 
th a t state is to  correct the excessive 
dependence on oil and  o ther natural 
resources. A lask a’s e ffo rts toward 
econom ic d iversification are evident 
in, fo r example, the fact that the 
governor o f  the sta te  is taking the 
in itiative to  review the worldwide 
unitary  tax and thereby  facilitate 
foreign direct investm ent in the 
state.

In Hawaii, a lthough  the impor­
tance o f p rom o ting  the tourism  in­
dustry  is recognized, e ffo rts are be­
ing made to streng then  the eco­
nom ic struc tu re  th rough  diversifica­
tion  o f  the economy, specifically 
th rough  developm ent o f  high- 
technologies such as oceanic 
technologies, in ligh t o f  the state’s 
geographical and  o th e r advantages. 
A lthough investm ent in real estate 
has elicited some criticism , we ob­
tained the im pression th a t the state 
governm ent believes th a t investment 
fiom  Jap an  has a large role to play 
in the developm ent o f  the Hawaiian 
economy, and th a t continued ex­
pansion o f  such investm ent is to be

welcomed.
(2) Impressions in Each S tate

Some o f the impressions we g a in ­
ed during our visits to  the two states 
will be described in more detail on a 
state-by-statc basis:
I) Alaska

The purpose o f our visit to A laska 
was to conduct a survey on the in ­
vestment climate there, including 
the worldwide unitary tax problem .

Regarding the worldwide unitary 
tax, we were encouraged by the fact 
that the stale government, from the 
governor on down, is very positive 
about rev icw ig  it. In fact, the 
government is already d rafting  an 
amendment bill. At a luncheon he 
hosted, Governor Cowper st3tcd 
that Alaska has made effo rts to ex­
pand trade and investment relations 
with Japan  ever since it became the 
first state of America to  open a 
representative office in Japan  in 
1964. As for the worldw ide unitary  
tax, he expressed an in ten tion to 
review it by taking in to account the 
views o f Japanese business leaders 
including Mr. Akio M orita, Vice 
Chairm an o f Keidanren and C ha ir­
m an o f the Council for Better In ­
vestment in the U.S.

However, the situation su rround ­
ing this tax problem does not w ar­
ran t optim ism since some members 
o f  the state legislature are said to be 
reluctant to change the curren t 
system. In the background o f such 
negative attitudes is the fact tha t the 
curren t unitary tax system makes it 
possible for oil companies making 
large profits in the state to reduce 
the ir tax burden. The state govern­
ment wants to lure more investment 
from  abroad by in troducing the 
w ate r’s edge method. A t the same 
time, however, it is concerned abou t 
the possible impact o f a tax change 
on  the oil industry, which is playing 
a  key role in the state economy. 
Under the present circumstances, 
the government is studying a revi­
sion on the condition tha t the tax 
would apply to the oil industry as an

exception to the rule. Since the 
am endment bill now in the works is 
likely to  come up for debate in the 
state legislature opening in January  
next year, wc need to keep a close 
watch over fu tu re developments 
concerning the bill,

During the discussions on the 
unitary tax, the following question 
was often asked: Will Japanese in ­
vestment in A laska increase if 'he 
tax is changed? Our answer to the 
question w'as th a t .not only the tax 
system but also various other fac­
tors are taken into account in the 
making o f investment decisions. We 
believe that the A laskan side 
understood our position, at least to 
some extent. However, since a 
change in the unitary tax would 
cause a d rop  in tax revenue, it is 
necessary for us to work out a more 
convincing answ er to this question, 
which is expected to be asked time 
and again in fu tu re discussions on 
this problem .

In the past, econom ic relations 
between Jap an  and A laska have 
centered on trade in m ineral and 
fishery resources, forestry products, 
paper and pulp. The only notable 
case o f  Japanese direct investment is 
A laska Pulp . Curren tly, there are 
several Japanese  investment p ro j­
ects in the fields o f coal exploration 
and resort development, and there 
are great expectations for these 
projects.

However, close a tten tion  must be 
paid to the question o f  environm en­
tal regulation in the im plem entation 
o f  these p ro jects since local 
residents have a keen interest in the 
protection o f  the natu ral env iron ­
ment, one o f  th e  great physical 
assets o f  the state. On this point, 
Ms. Brady, the commissioner fo r 
natu ra l resources, stated tha t no 
development p ro jec t can be initiated 
w ithout the consent o f local 
residents. In o rde r to obta in  such 
consent, the state  government hold 
public hearings. Only after the 
understanding o f  residents is obtain-
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cd, can the legislature proceed to 
take action. This process o f  building 
a consensus naturally takes time.

During the visit to A laska the m is­
sion conducted a tour o f the A laska 
Pulp plant in Sitka, a small coastal 
city. The plant, a pioneering exam ­
ple o f Japanese direct investment in 
the U.S., has been in operation since 
1959. The com pany has as many as 
360 local people on its payroll and 
thus m ain ta ins close relations w ith 
the local community. However, it 
experienced a labor dispute and 
learned valuable lessons in the p ro ­
cess. We also had much to learn 
from its experience regarding labor 
problems, relations with the local 
com munity and other relevant m a t­
ters. The knowledge we obtained 
during the tou r will help greatly, we 
believe, to prom ote activities o f the 
Council For Better Investment in 
the U.S.
2) Hawaii

Hawaii has deep historical re la ­
tions with Japan , as shown by the 
factor tha t about one-fourth o f the 
state’s popu la tion  (about 1 million) 
are o f Japanese descent. Also, one 
in five tou rists from  outside Hawaii 
is Japanese, and Japanese visitors 
account fo r one-third o f the to ta l 
revenue from  tourism .

Thus Jap an  maintains a con ­
spicuous presence in Hawaii, as 
compared with o ther states o f  
America. Regarding Japanese in ­
vestment in  the state, the reaction 
was generally favorable except in a 
few cases, and  most people we m et 
expressed hope th a t investm ent 
would be expanded. G overnor 
Waihee, s ta ted  during a meeting 
with us th a t Hawaii always 
welcomes foreign investment and  
that investm ent from  Jap an  is m ak ­
ing a m ateria] con tribu tion  to  
economic developm ent in the state. 
Concerning real estate investm ent 
aimed at speculation, the governor 
stated that it is a m atter o f concern, 
as in Japan , and expressed hope tha t 
investment would increase in ways

that would promote the develop­
ment o f the state econom y.

Japanese enterprises, including 
their affiliates, already occupy an 
im portan t position in the Hawaiian 
economy, and they have paid close 
a tten tion  to relations w ith the local 
com m unity since they expanded  into 
the state. We were in fo rm ed  that the 
Japan  C lub was making g rea ter con ­
tribu tions to the local com m unity, 
including a $500,000 don a tio n  made 
last year to the A loha United Way, 
the Hawaiian branch o f  the United 
Way, a nonprofit o rgan iza tion  
whose business it is to collect d on a ­
tions from  across the U.S. The visit 
to Hawaii was o f great significance 
to the activities o f the C ouncil For 
Better Investment in the U .S. since 
m aintaining harm onious relations 
with local communities is one o f the 
key objectives o f the council.

The state o f Hawaii welcomes 
foreign direct investment in a range 
o f fields from  the poin t o f  view o f 
prom oting the d iversification o f the 
local economy. For example, 
Hawaii is promoting p ro jec ts to 
build communications facilities ta k ­
ing advantage o f its geograph ical 
position as the state s itu a ted  in the 
center o f the Pacific, to  con struc t a 
base for space facilities on  Hawaii . 
Island and to develop oceanic 
technologies on Oafu an d  M aui 
islands.

In addition, a w a te rfron t re ­
development project is u nd e r way in 
Honolulu Bay and ad jacen t areas. 
Members o f  the mission h ad  the op ­
portunity to  observe som e o f  the 
redevelopment work in p rog ress on 
a boat tou r o f the bay. T h e  project 
is designed to develop a bay  area o f 
1,550 acres stretching a long a  6-mile 
coastline by 1989 w ith th e  state 
government taking the in itiative.

It needs to be noted, however, 
that development projects in  Hawaii 
are subject to  various restric tions as 
in Alaska. To take the w a te rfron t 
development project as an  example, 
effo rts are being made to  o b ta in  the

understanding o f  the local com ­
munity. We learned that because of 
stringent restrictions, new develop­
ment projects arc avoided and ac­
quisitions o f existing areas and 
facilities arc preferred in many 
cases.

The education industry is another 
area that seems to hold out much 
promise. In th is connection, the 
mission visited the Japan  America 
Institu te o f M anagement Science 
(JAIMS), which is managed with 
the support o f Fujitsu Ltd. The in­
stitu te is conducting a Japanese 
language program  for Americans 
and scholarship students from 
Southeast Asia, in addition to a 
reorientation program  for 
employees tak ing up overseas 
assignments. Considering that 
Hawaii is a cross-cultural center 
where people from  the East and 
West mingle, it is expected that such 
global educational activities will 
p roduce highly satisfac to ry  results.

3. Future Prospects
The grow th o f  Japanese direct in ­

vestment in the U.S. has elicited 
criticism  from  some Americans 
since late last year. A t the level o f 
individual states, however, such in ­
vestment is generally welcomed. In 
A laska, as described above, foreign 
investment, particu larly  from  
Japan , is being encouraged as an 
essential means o f achieving 
econom ic diversification. In 
Hawaii, too, Japanse investment is 
appreciated generally from  the same 
standpo in t, a lthough there have 
been some undesirable cases o f 
speculative real estate investment. 
In  the case o f  A laska, however, in­
fo rm ation  on the state as host to 
foreign investors is not yet su ffi­
ciently available since it is relatively 
recently th a t the state showed a 
positive a ttitude tow ard foreign in ­
vestment. The move to revise the 
un ita ry  tax is a m anifestation of the 
positive attitude which the state 
governm ent takes toward Japanese
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corpo ra tions. Wc believe that 
A laska will be cited m ore often as a 
cand idate for Japanese investment 
if a tax change leads to  a better 
understand ing o f the investment 
clim ate on the part o f Japanese 
corpora tions.

One thing notable about A laska is 
tha t the state is rich in undeveloped 
tourism  resources as well as in 
natu ral resources. W ith the 
Japanese people becom ing increas­
ingly aware o f the need to  improve 
the quality o f life, the natural en ­
vironment in A laska is a great a t ­
traction. A plan to  hold va.ious in ­
ternational conferences in the state 
is worth considering, since it is 
located at an almost equal distance 
from  Japan, the continental U.S. 
and  Europe. Through such moves 
the Japanese will have a deeper 
understand ing o f at;d a greater sense 
o f  affin ity tow ard A laska and, as a 
result, possibilities for investment in 
a variety o f fields will likely 
increase.

As for Hawaii, possibilities for in­
vestment in areas o ther than  tourism 
have tended to be overlooked 
because the image o f the state as a 
tourist resort is too  strong. One in­
teresting possibility is the establish­
ment o f a securities market in 
Hawaii, which is situated between 
Tokyo and New York. Given such 
prospects, it is im portant, we 
believe, for the state to select certain 
priority areas and publicize their 
•strong points to  would-be foreign 
investors.

There is also a grow ing need to 
maintain harmonious relations with 
local communities, at a time when 
Japanese direct investment in the 
U.S. is expanding rapidly. Hawaii 
has an important role to play in this. 
If Japanese businesses learn from 
their experience in this friendly state 
and apply the lessons they have 
learned to their activities in other 
parts o f the U.S., then such efforts 
will produce useful and beneficial 
results. In this sense, the JA1MS we

visited is a good example o f global 
educational institu tions where peo­
ple from  various parts o f the world 
can learn abou t the economies and 
cultures o f  .the U.S. and Japan.
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When you need E ng lish -la n g uage 
ass is ta n ce o r tra ve l in fo rm a tio n , 

ca ll the T rave l-P hone
Tokyo 
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WHAT IS THE TRAVEL-PHONE?
While traveling In Japan, you might have some dilficulty in 
communlcellng with local people or need more detailed 
Information on Iho places or attractions you want to see. The 
Japan Travel-Phone is your helping hand to an English- 
speaking travel expert, ready to help you solve a language 
problem or otter any travel information.
SERVICE HOURS: WO Lm. through S00 p-n. EVERY DAY 
THROUOHOUV THE YEAR

HOW TO  USE TH E  TRAVEL-PHONE 
Travel-Phone can be used in two ways —  as a toll-free service 
anywhere In Japan outside Tokyo or Kyoto, and by regular 
phone charge (¥10 per3 minutes) within Tokyo and Kyoto.

O u t t l d o  Tokyo  o r  Kyoto
Trevel-Phone Is toll-free outside these two major centers. All 
you have to do is dial 106 and tell the operator, in English, 
"Collect Call. T.I.C." (pronounced "Tee-Aye-See"). Please 
spaak slowly and clearly.
• Travol-Phone Is available through the yellow or blue public 
phones (not the red phonesl and through private 
telephones.

* When using a public phone. Insert a 110 coin and dial 106 
The co‘n will be returned to you after your call.

502-1461 
371-5649
In Tokyo  o r  Kyoto A reas
While you are in Tokyo or Kyoto areas, as indicated '-n the 
maps (upper right), please dial the appropriate numbei You 
will be connected directly to T I C

Tokyo Area -  502-1461 lor Tokyo TIC 
Kyoto Area -  371-5649 lor Kyoto TIC

Rem a rk s :
* When you use a public phone. Ihe charge is 110 per three

TOURIST INFORMATION CENTERS  (TIC)
The Tourist Information Centers shown below oiler various 
services rcnglng from travel information on Japan. Iiee 
literature and arrangements lor home visiting to suggestions 
on tour itineraries They are open Irom 9 a m. to 5 p.m. on week­
days and Irom 9 am. to 12 noon or 'atufdays. Closed on 
Sunday: and national holidays.

Tokyo Oflka- 
Kotam Btdg.66. 
Yurakucho t-chome. 
Chiyooa-ku. Toky 
Tel (031502-1461

Kyoto Olllcs:
1st I I . Kyoto Tower Bldg , 
Higashi-Shiokoiicho. 
Shimogyo-ku. Kyoto 
Tel.(075) 371-5649

Japan Nath, -el Tourist Organization
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K*ldenr«n lnv«»lm«nt Mission to U.SJL 
Purposs and Back Ground

J a p a n ' s  d i r e c t  i n v e s tm e n t  in t h e  U n i t e d  S t a t e s  h a s  b e e n  r a p i ­
d l y  e x p a n d i n g  s i n c e  t h e  e a r l y  198 0 s .  l a r  o u t p a c i n g  t h e  h i g h  
g r o w t h  o l  its g l o b a l  o v e r s e a s  i n v e s tm e n t .  The  U n i t e d  S t a t e s  h a s

•  a l w a y s  b e e n  r a n k e d  a s  t h e  n u m b e r  o n e  h o s t  o f  J a p a n ' s  d i r e c t  
i n v e s t m e n t  A c c o r d i n g  t o  t h e  f i g u r e s  r e l e a s e d  a n n u a l l y  by  t h e  
W m is t r y  o f  F i n a n c e .  1.816 c a s e s  o f  d i r e c t  in v e s tm en t ,  a m o u n t i n g  
to  $14 7 b i l l i o n (44 1% o f  J a p a n ' s  g l o b a l  i n v e s tm e n t  o f  t h e  year), 
in t h e  U n i t e d  S t a t e s  w e r e  m a d e  by J a p a n e s e  c o m p a n i e s  in fiscal 
y e a r  198 7  Th is  r e g i s t e r e d  a  v i g o r o u s  44  7% i n c r e a s e  o v e r  4 5 
b i l l i o n  o f  t h e  p r e v i o u s  f i s c a l  year .  T h e  c u m u l a t i v e  (FY1951-87) 
to t a l  o f  J a p a n ' s  d i r e c t  i n v e s tm e n t  in t h e  U S  n o w  a m o u n t s  t o  
50.2 b i l l i o n  d o l l a r s  

K e i d a n r e n  b e l i e v e s  J a p a n e s e  d i r e c t  i n v e s tm e n t s  i n to  t h e  U.S. 
w il l  c o n t r i b u t e  t o  t h e  e c o n o m i c  d e v e l o p m e n t  o f  b o t h  t h e  U S. 
a n d  J a p a n ,  a n d  h a s  h e l p e d  its m e m b e r  c o m p a n i e s  e x p l o r e  i n ­
v e s t m e n t  o p p o r t u n i t i e s .

In t h i s  c o n t e x t .  K e id a n r e n  s e n t  t h r e e  i n v e s tm e n t  s t u d y  m i s s i ­
o n s  c o v e r i n g  23  s t a t e s  in o r d e r  t o  o b t a i n  f i r s t h a n d  i n f o rm a t i o n  
o n  e c o n o m i c  a n d  s o c i a l  e n v i r o n m e n t  o f  th e  r e s p e c t i v e  s t a t e  in 
J u n e  1984 F o r  t h e  s a m e  p u r p o s e  K e id a n r e n  s e n t  s im i la r  m i s s i ­
o n s  t o  16 s t a t e s  in 1986. a n d  t o  5 a i a i e s  in 1987. T h e s e  m i s s i ­
o n s  e x c h a n g e d  v iew s  w i t h  t h e  G o v e r n o r s ,  m e m b e r s  o f  t h e  s t a t e  
l e g i s l a t u r e ,  fv layors . l e a d e r s  o f  t h e  s t a t e  a n d  m u n i c i p a l  g o v e r n ­
m e n t s .  b u s i n e s s  c o m m u n i t y ,  a s  w e l l  a s  J a p a n e s e  c o m p a n i e s  
w h o  a l r e ad y  o p e ra te  locally a nd  vis i ted m a io r  industrial s ites a s  well.

W i t h  t h e  f a s t  i n c r e a s i n g  d i r e c t  i n v e s tm e n t .  J a p a n e s e  c o m ­
p a n i e s  a r e  b o u n d  t o  f a c e  v a r io u s  n e w  p r o b l e m s  c a u s e d  b y  th e i r  
d i r e c t  i n v e s tm e n t  in t h e  U.S.. i n c l u d i n g  s u c h  i s s u e s  a s  f o s t e r i n g  
b e t t e r  c o m m u n i t y  r e l a t i o n s  a n d  a v o i d i n g  m o v e m e n t s  t o w a r d s  
g r e a t e r  i n v e s tm e n t  r e s t r i c t i o n .  In  o r d e r  t o  c o p e  w i t h  t h e s e  p r o ­
b l e m s .  a  n e w  c o u n c i l  n a m e d  “C o u n c i l  fo r  B e t t e r  I n v e s tm e n t  in 
t h e  U .S . "  (CBIUS) w a s  e s t a b l i s h e d  o n  April  6. 1988.

F o l l o w i n g  t n e s e  a c t iv i t ie s ,  a n o t h e r  i n v e s tm e n t  e x p a n s i o n  m i ­
s s i o n  w a s  o r g a n i z e d  t o  v is i t  t h e  S t a t e  o f  A la sk a  a n d  t h e  S t a t e  
o f  H a w a i i  f r o m  S e p t e m b e r  4 t o  13.

T h e  M i s s i o n  will r e p o r t  its f i n d i n g s  t o  t h e  m e m b e r  c o m p a n i e s  
o f  K e i d a n r e n  a n d  C B IU S  a n d  . o t h e r  J a p a n e s e  c o r p o r a t i o n s  fo r  
r e f e r e n c e  in t h e i r  f u t u r e  i n v e s tm e n t  p l a n s .

T h o u g h  t h i s  m i s s i o n  w il l n o t  e n g a g e  in  im m e d i a t e  b u s i n e s s  
t a l k s  o n  i n v e s tm e n t ,  w e  a r e  c o n v i n c e d  t h a t  t h e  v i s i t s  b y  t h e  
m i s s i o n ,  c o m p o s e d  o f  r e p r e s e n t a t i v e  c o r p o r a t i o n s  o f  m a j o r  i n ­
d u s t r i a l  s e c t o r s  in J a p a n ,  w il l  l e a d  t o  a  s m o o t h  e x p a n s i o n  o f  
J a p a n ' s  d i r e c t  i n v e s tm e n t ,  t a k i n g  i n t o  a c c o u n t  v a r i o u s  s o c i a l  
a n d  e c o n o m i c  c o n c e r n s  in  t h e  U n i t e d  S t a t e s .

K e i d a n r e n  
I n v e s t m e n t  M i s s i o n  

t o  
T h e  U n i t e d  S t a t e s

o f
A m e r i c a
Alaska, Hawaii

S e p t e m b e r  1 9 8 8



Hideo ISHIHARA
Managing Director
The Industrial Bank of Japan. Ltd.
f t  ©  f t  *
LI -t-WfcMhrttftitmia

3'3. Marunourhi 1-chome, Chiyoda-ku, Tokyo 
100. Japan
Membars:

Yoshimi M I Z U K A M I  •Alaska only)
Chairman of the Board 
Hasegawa Komuten Co.. Ltd.

Jt l i  I

32-1 . Shiba 2-chome, Minato-ku. Tokyo 
105. Japan 1

Jiro HAYASHI (Alaska only)
D irector
General Manager. Energy Development Dept. 
Idemitsu Kosan Co., Ltd.

I I  ,T’ *

1-1, Marunouchi 1-chome, Chi) oda-kui Tokyo 
100.Japan

m Katsuzo F U R U D A T E
Director-Accounting, Finance and 
Informatinn & Communication Systems Dept. 
Taiyo Fishery Co., Ltd.

-  &

1-2 .Otemachi 1-chome, Chiyoda-ku. Tokyo 
100, Japan

Kunio U C H I N O
General Manager 
Business Development Dept. 
Building Construction Div.
Kajima Corporation

s f  n  *

2- 7. Moto-Akasaka 1-chome, Minato-ku, 
Tokyo 107, Japan

Satoshi O G I H A R A
Manager, Business Planning Dept. 
International Operations 
Fujitsu Limited
m  sx im

It Z *  act* 7  *t  nr Hiifi <1C 7  ft iic 1 1

6-1. Marunouchi 1-chome. Chiyoda-ku. Tokvo 
100. Japan

Takehiko S U Z U K I
General Manager (Planning)
General Planning Dept.
The Tokyo Electric Power Co., Inc.
ffr *  fil fc. 
iKSfvaa&gijfiC&Cfi

1-3. L’chisaiwaicho i-chome. Chiyoda-ku. 
Tokyo 100. Japan

Hiroyuki H O T T A
Vice President
Associated Business Administration 
and Development.
Japan Air Lines Co., Ltd.
m  eb n  i f

7-3, Marunouchi 2-chome, Chiyoda-ku 
Tokyo 100, Japan

Mitsuru M I S A W A , Ph. D.
General Manager 
International Headquarters 
General Manager
International Investment Services Div. 
The Industrial Bank of Japan, Ltd.
£  iR  m

3-3, Marunouchi 1-chome. Chiyoda-ku, Tokyo 
100, Japan

Yoshihiko S H O Y A M A
Manager 
Project Dept.
Systems Engineering Div.
Hitachi, Ltd.
£  uu m  %

6. Kanda-Surugadai 4-chome, Chiyoda-ku, 
Tokyo 101, Japan



Shozo M 1 Y A K A W A  'Ai«u«iiy)
General Manager
Energy Group Administration Office 
Nissho Iwai Corporation

HI ('<) r. 
it'fiV .'ll i- • a  » - M P 'U l- M '-K '- tfft

■J ,i.. »sasuka 2-chome. Minato-ku. Tokyo 
107. Japan

Heiji U E D A
General Manager 
International Finance 
Shimizu Corporation
I: HI ¥  f t

ramose ft

16~I. Kyobashi 2-chome. Chuo-ku. Tokyo 
104, Japan

Shinichiro F U K U D A
Deputy General Manager 
Business Development Division I 
Chivoda Corporation
EB fl—

T-ftlSftX#SE55 1 ŜCS'JSCft

31*19. Shiba 2-chome, Minato-ku. Tokyo 
105, Japan

t x  *.»-

irohisa M I T S U C H I
eputy General Manager 

Overseas Dept 
Sumitomo Corporation
H  ±  ¥6 X

2-2, Hitotsubashi 1-chome, Chiyoda-ku, Tokyo 
100, Japan

Katsuaki T A T O B E
General Manager 
International Dept
Kowa Real Estate Investment Co., L td  
EHjfcotf B  Ha

12-24, Nishi-Azabu 4-chome, Minato-ku, 
Tokyo 106, Japan

Hajime M O R I  Au»k«oniyi
President
Nippon Express Travel USA. Inc.
f l  —- ~

t f N n m i m i i

■‘.9 Gearv St., San Francisco. 
CA 94132. U.S.A.

Sadami (Chiris) W A D A
‘ A la ik i only)

Senior Vice President 
Sony Corporation of America
10 III Jr4 % ” '*'■**»' 
m - .  ■--«')lift

9 West 57th Street, 43rd Fl.. New York, 
N.Y. 10019. U.S.A.

Yoshimichi O H A R A
Executive Vice President 
Nippon Steel U.S.A.. Inc.
m  m  it5 3s
jfiElf/rOHSia'Jlift

611 West 6th S treet Suite 2900, 
Los Angeles CA 90017, U.S.A.

Makoto S U N A G A W A  <Ai»ska only*
Chief Representative 
Representative Office in Washington 
The Export-Import Bank of Japan
&  ill &  : r  9 x  *cr>A*i)o>

1707 H S t, N.W., if801,
Washington, D.C., U.SA

Yoshio N A K A M U R A  (Coordinator) 
Senior Assistant D irector 
International Economic A ffairs Dept 
Keidanren
4 1 55 & M * )

9-4, Otemachi 1-chome, Chiyoda-ku, Tokyo 
100,Japan



Atsushi Y A M A K O S H I
S taff Economist
International Economic Affairs Dept. 
Keidanren

j &  n  &

t k

Yukito NAGATANI
International Travel Div.
Tokyo A ir Service Branch 
Nippon Express Co., Ltd.
7k S  ^  A
ti DC

Interpreter:

Yaejoong KIM

*t ■i -7 IV • < Vi’ - t '/ s tJ i ' iS iR

K eidanren  (Japan  Federa tion  o f  E c o n o m ic  

O rganizations)  is a private, n on  p ro f i t  e c o n o m ic  

organiza tion representing  virtually a ll b ran ch es  

o f  e co n o m ic  a ctiv ities  in Japan. K eidanren , 

m ainta in ing  d o s e  co n ta c t  w ith b o th  p u b lic  and  

private se cto rs  at h o m e  and  abroad, endeavors 

n o t  o n ly  to f in d  p ra ctica l solu tions to e c o n o m ic  

p rob lem s b u t  also to  co n trib u te  to  the s o u n d  

d eve lo p m en t o f  the  econom ies o f  Japan  a n d  

co u n tr ie s  a ro u n d  the world.

Th ro u g h  the m erger o f  several e c o n o m ic  and  

industria l organizations a ctive since p rew ar days, 

Ke idanren  was estab lished  in A ug u st 1946.

S in ce  then K e idanren  has grown in to  a n a tio n ­

w ide b o d y  w ith  120 association a n d  915 c o r p o ­

rate m em bers as o f  A u g u s t 1989.

H ead ed  b y  in te rna tiona lly  a ck n o w led g ed  

leaders o f  the Japanese business co m m u n ity ,  

Keidanren  p lays an a ctive  and  in fluen tia l ro le  in 

the  a ch ievem en t o f  harm onious e c o n o m ic  

p ro sp erity  fo r  a ll m ankind.

m --------------------------------------------------------------------
KEIDANREN

Japan Federation o f Economic O rganizations

9-4, Ohtemachi 1-chome, 
Chiyoda-ku , Tokyo 100, Japan 

Tel. (03 )279 -1 411 
Telex: 222-3188 KDRTOKJ 

Facs. (03) 246-0574



Sony Corporation oi Aitiofca 
9 West 57th Sheet 
New York New York 10019 
Telephone (21?) 418 9419 
Washington DC (202)7751831

S a d a m l  (Chrla) W ada
Sen ior Vice P r e s i d e s  
Gove rnm en t1 Adairs

.

F e b r u a r y  22, 1989

T e s t i m o n y  i n  s u p p o r t  o f  
S B -1 1 9
O f A l a s k a  S t a t e  S e n a t e  
T o  m o d i f y
T h e  W o r ld w id e  U n i t a r y  Tax  
T o  W a t e r ' s  E d g e  M eth o d

By

S a d a m i ( C h r i s )  Wada 
S e n i o r  V i c e  P r e s i d e n t  
S o n y  C o r p o r a t i o n  o f  A m e r i c a

U . S .  A d v i s o r  t o  
T h e  C o u n c i l  f o r  B e t t e r  
I n v e s t m e n t  i n  t h e  U . S .  
o f  KEIDAN REN



My name i s  Sa da m i ( C h r i s )  Wada, S e n i o r  V i c e  P r e s i d e n t  o f  
S o n y  C o r p o r a t i o n  o f  A m e r i c a  and 1 am a l s o  U .S .  A d v i s o r  t o  
t h e  C o u n c i l  f o r  B e t t e r  I n v e s t m e n t  i n  t h e  U .S .  o f  KEIDANKEN.

KEIDANREN i s  a J a p a n e s e  name f o r  J a p a n  F e d e r a t i o n  o f  E c o n o m i c  
O r g a n i z a t i o n s .  I t  i s  a p r i v a t e ,  n o n - p r o f i t  e c o n o m i c  o r g a n i ­
z a t i o n  r e p r e s e n t i n g  v i r t u a l l y  a l l  b r a n c h e s  o f  e c o n o m i c  
a c t i v i t i e s  i n  J a p a n .  I t  i s  c e r t a i n l y  a n a t i o n - w i d e  body  
w i t h  120 a s s o c i a t i o n  m em bers and 921 c o r p o r a t e  m em bers a s  
o i  S e p te m b e r  1988.

KEIDANKEN h a s  s e n t  a s e r i e s  o f  i n v e s t m e n t - r e l a t e d  m i s s i o n s  t o  
v a r i o u s  s t a t e s  s i n c e  1984, c o v e r i n g  23 s t a t e s  i n  t h e  f i r s t  
y e a r ,  lb  s t a t e s  i n  1986, 5 s t a t e s  i n  1987 and A la s k a  and
H a w a i i  i n  S e p te m b e r  1988.

L a s t  S e p te m b e r  t h e  21-m em ber KEIDANREN  i n v e s t m e n t  s t u d y  
m i s s i o n  t o  A la s k a  v i s i t e d  a num ber o f  p l a c e s  and  ha d  a num ber 
o f  im p o r t a n t  m e e t i n g s  i n  t h e  s t a t e .  T h e  m e e t i n g s  i n c l u d e d  
t h e  s t a t e  l e g i s l a t u r e  l e a d e r s h i p s ,  b u s i n e s s  l e a d e r s h i p s ,  
t h e  A d m i n i s t r a t i o n  l e a d e r s h i p s  and  r e p o r t e r s  f r o m  m ed ia  
w o r l d .

We w e re  v e r y  m uch  i m p r e s s e d  by t h e  b e a u t y  o f  A la s k a  and  i t s  
s h o r t  d i s t a n c e  f r o m  J a p a n .  I t s  a b u n d a n t  n a t u r a l  r e s o u r c e s  
a l s o  im p r e s s e d  u s .  E v e n  th o u g h  t h e  s t a t e  l o s t  c o m p e t i t i o n  
f o r  1994 w i n t e r  O l y m p i c  s i t e ,  t h e  s t a t e  i s  r i c h  i n  s i t e s  f o r  
s k i i n g  and  o t h e r  w i r  T r  s p o r t s .

H o w e v e r ,  we w e r e  v e r y  m uch  d i s a p p o i n t e d  t o  l e a r n  t h a t  t h i s  
r i c h  and  b e a u t i f u l  s t a t e  h a s  t h e  n o t o r i o u s  w o r ld w id e  u n i t a r y  
t a x  s y s t e m .  T h e  B r i t i s h ,  D u t c h  and  o t h e r  E u r o p e a n  n a t i o n s  
u n i t e d  t h e i r  e f f o r t s  t o  a p p e a l  t o  t h e  U n i t e d  S t a t e s  w i t h  
t h e i r  s t r o n g  o p p o s i t i o n  a g a i n s t  t h i s  u n f a i r ,  u n r e a s o n a b l e  
a nd  i n t e r n a t i o n a l l y - r e j e c t e d  ta x  s y s t e m .  P r im e  M i n i s t e r  
M a r g a r e t  T h a t c h e r  r e p e a t e d l y  u r g e d  t h e n  p r e s i d e n t  R o n a ld  
Reagan  o f  t h e  U . S .  t o  s t o p  t h e  p r a c t i c e  o f  t h e  u n i t a r y  t a x  
on a w o r l d w id e  b a s i s .

We a l s o  f o u n d  o u t  t h e  u n f o r t u n a t e  n a t u r e  o f  t h i s  w o r ld w id e  
u n i t a r y  ta x  s y s t e m ,  t h a t  r e s u l t s  i n  u n f a i r  d o u b l e  t a x a t i o n  
and i n  m o s t  o n o r o u s  a d m i n i s t r a t i v e  b u r d e n  t h a t  i n  m o s t  
c a s e s  d o  no  g i v e  any  j u s t i c e  i n  t h e  f i n a l  ta x  a s s e s s m e n t .
We t h o u g h t  t h i s  i s  v e r y  i r o n i c  f o r  A l a s k a ,  b e c a u s e  t h i s  
o e a u t i f u l  s t a t e  was t h e  f i r s t  s t a t e  t o  op en  i t s  o f f i c e  i n  
T o k y o ,  J a p a n  i n  o r d e r  t o  i n v i t e  o u r  i n v e s t m e n t s  i n  t h e  s t a t e ,  
b u t  now i t  i s  t h e  l a s t  s t a t e  t o  e l i m i n a t e  i t  i f  i t  w a n ts  
t o  s e e  i t s  T o k y o  o f f i c e  s u c c e e d  i n  i n v i t i n g  J a p a n e s e  i n v e s t m e n t s  
i n t o  t h e  s t a t e .

W a d a  T e s t i m o n y / S B - 1 1 9  „ ,------------------ u .--------- P a g e  1



W a d a  T e s t i m o n y / S B - 1 1 9 P ag e  2

I n  1984 t h e  f o l l o w i n g  12 s t a t e s  had  t h e  w o r ld w id e  u n i t a r y  
ta x  s y s t e m .  T h e y  w e re  A l a s k a ,  C a l i f o r n i a ,  C o l o r a d o ,  F l o r i d a ,  
I d a h o ,  I n d i a n a ,  M a s s a c h u s e t s ,  M on ta na -, New H a m p s h i r e ,  N o r th  
D a k o ta ,  O r e g o n  and U ta h .  A l l  e x c e p t  A la s k a  c h a n g e d  t h e i r  t a x  
s y s t e m .  T h e  m o s t  i m p o r t a n t  w o r l d w id e  u n i t a r y  t a x  s t a t e ,  
C a l i f o r n i a  w i t h  i t s  l a r g e s t  t a x  e x p o s u r e  among t h e  12 s t a t e s ,  
p r o v i d e d  t h e  w a t e r ' s  ed g e  c h o i c e  b y  i t s  s t a t e  l e g i s l a t u r e  
and t h e  g o v e r n o r ' s  s i g n a t u r e  i n  1986. T h e  g o v e r n o r  o f  C a l i ­
f o r n i a  d i d  s u p p o r t  t h e i r  w a t e r ' s  e d g e  and s i g n e d  i t  i n t o  t h e  
law  f o r  t h e i r  e c o n o m i c  g r o w th  t h r o u g h  g r e a t e r  i n t e r n a t i o n a l  
i n v e s t m e n t  p a r t i c u a l a r l y  i n  m a n u f a c t u r i n g .  A l l  o f  t h o s e  s t a t e s  
t h a t  m o d i f i e d  t h e i r  ta x  s y s t e m  d i d  s o  i n  t h e  same t h o u g h t  a s  
C a l i f o r n i a .

KEIDAN REN , S o n y  and o t h e r s  f r o m  J a p a n ,  f o r  g r e a t e r  i n v e s t m e n t s  
i n  A la s k a  a r e  a l l  p l e a s e d  t o  s e e  SB -1 1 9  b e f o r e  t h e  s t a t e  
l e g i s l a t u r e ,  and w is h  v e r y  m uch t o  s u p p o r t  t h e  p a s s a g e  o f  
t h e  b i l l .  We a r e  v e r y  h a p p y  t o  know t h a t  G o v e r n o r  C o w p e r  
t o o k  t h e  i n i t i a t i v e  i n  t h i s  e f f o r t  w i t h  t h e  w id e  s u p p o r t  
f r o m  t h e  A la s k a  s t a t e  l e g i s l a t u r e .  T h e  w o r l d w id e  u n i t a r y  
ta x  s y s t e m  p e n a l i z e s  i n v e s t m e n t .  When on e  m akes an i n v e s t m e n t  
i n  m a n u f a c t u r i n g ,  i t  t a k e s  t im e  i n  p u r c h a s i n g  l a n d ,  b u i l d i n g  
p l a n t  s t r u c t u r e s ,  m a c h in e s ,  t r a i n i n g  w o r k e r s ,  o r g a n i z i n g  p l a n t  
o p e r a t i o n s  t o  be  e f f i c i e n t ,  d e b u g g in g  m a c h in e  o p e r a t i o n s  and  
a l s o  i n  s e c u r i n g  and t r a i n i n g  m a t e r i a l  and  p a r t s  s u p p l i e r s .
I t  t a k e s  e a s i l y  a few  y e a r s  b e f o r e  y o u  c a n  h a v e  r e a l  p r o f i t  
on w h i c h  y o u  may pay  in c o m e  t a x .  U n t i l  y o u  make p r o f i t ,  y o u  
h a v e  n o t h i n g  t o  pay  ta x  o u t  o f .  T n e  n o t o r i o u s  w o r l d w id e  
u n i t a r y  ta x  dem ands s t a t e  t a x  p a y m e n t  o u t  o f  g l o b a l  in c o m e  
f ro m  o t h e r  c o u n t r i e s ,  t h r o u g h  w h a t  t h e y  c a l l  w o r ld w id e  
c o m b i n a t i o n  o f  in c o m e .  In co m e  made i n  o t h e r  c o u n t r i e s  i s  
o f  c o u r s e  t a x e d  i n  e a c h  c o u n t r y .  Why s u c h  in c o m e  s h o u l d  b e  
s u b j e c t e d  t o  a n o t h e r  t a x .  We o p p o s e  s u c h  d o u b l e  t a x a t i o n .
A f t e r  i n v i t e d  t o  i n v e s t  and  t o  c o n t r i b u t e  t o  t h e  e c o n o m i c  
a c t i v i t i e s  and  t o  t h e  e c o n o m i c  b a s e ,  why o n e  s h o u l d  b e  
p e n a l i z e d  by  s u c h  d o u b l e  t a x a t i o n .

F u r t h e r ,  t h e  w o r ld w id e  u n i t a r y  t a x  s y s t e m  r e q u i r e s  c o m b in in g  
o f  p r o p e r t i e s ,  s a l e s  and p a y r o l l  o f  t h e  w h o le  w o r l d ,  i n  o r d e r  
t o  f i n d  o u t  w h a t  p e r c e n t a g e  o f  t h e  g l o b a l  in c o m e  s h o u l d  be  
a t t r i b u t e d  t o  a c e r t a i n  s t a t e .  P r i c e s  o f  o n e  a c r e  i n  t h e  U . S .  
and J a p a n  a r e  v e r y  d i f f e r e n t ,  p a r t i c u l a r l y  when t h e  o n e  a c r e  
i n  J a p a n  was b o u g h t  t h r e e  h u n d r e d  y e a r s  ago  w h i l e  t h e  on e  i n  
t n e  U . S .  was b o u g h t  1989. T h o s e  o r i g i n a l  b o o k  v a l u e s  o f  t h e  
e a c h  a c r e ,  make no  b a s i s  f o r  a p p o r t i o n i n g  g l o b a l  i n c o m e .  I t  
c r e a t e s  n o t h i n g  b u t  d i s t o r t i o n .  S a l e s  i n  l a r g e  a n d  t r a d i t i o n a l l y  
e s t a b l i s h e d  m a r k e t  and i n  u n s t a b l e  and  r i s k y  m a r k e t  w o u ld  o f  
c o u r s e  h a v e  d i f f e r e n t  p r o f i t  m a r g in ,  t h e r e f o r e ,  s u c h  p r o v i d i n g  
no r a t i o n a l  b a s i s  t o  a l l o c a t e  g l o b a l  in c o m e .  Wage l e v e l s  a r e  
c l e a r l y  known t o  b e  d i f f e r e n t  c o u n t r y  t o  c o u n t r y ,  o n c e  a g a in ,  
p r o v i d i n g  no r e a s o n a b l e  b a s i s  f o r  a l l o c a t i n g  g l o b a l  in c o m e .
In  J a p a n ,  n o - l a y  o f f  m eans v e r y  m uch  b e y o n d  some wage d i f f e r e n c e s  
and i t  c a n  h a v e  i m p o r t a n t  v a l u e .  C o u n t r y  t o  c o u n t r y ,  f r i n g e
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b e n e f i t s  a r e  d i f f e r e n t ,  t h a t  i n c l u d e  h o u s in g  i n  some c o u n t r i e s  
w h e re  i t  c o u l d  mean ' v e r y  much in  v a l u e .  T h e r e f o r e ,  c o n t r i b u t i o n  
t o  in c o m e  c r e a t i o n  c a n n o t  be  d i r e c t  t r a n s l a t i o n  o f  w ag es  o r  
s a l a r i e s .  T h e r e  a r e  i n  some c a s e s ,  v e r y  i m p o r t a n t  e l e m e n t s  
t h a t  e n a b l e s  c o n t r i b u t i o n  by  e m p lo y e e s  t o  t h e  c o r p o r a t e  in c o m e ,  
o u t s i d e  w ages  and s a l a r i e s .

I  am s u r e  t h a t  s t a t e  t a x  a u t h o r i t i e s  a r e  r e s p o n s b i l e  t o  ta x  
c o r p o r a t i o n s  w i t h o u t  a l l o w i n g  them t o  h i d e  in co m e  and e v a d e  
due  t a x e s .  T h e  F e d e r a l  G o v e rn m e n t  i s  v e r y  much r e s p o n s i b l e  f o r  
m aking s u r e  t h a t  t h e y  t a x  r i g h t  and n o t  a l l o w  i n t e r n a t i o n a l  
c o r p o r a t i o n s  t o  e v a d e  t a x e s .  T h e i r  r e s p o n s i b i l i t i e s  may be 
e v e n  f a r  g r e a t e r ,  t h e  s t a k e  b e in g  much l a r g e r  co m p a red  t o  s t a t e  
l e v e l .  T h e  F e d e r a l  t a x  a u t h o r i t i e s  u s e  " a rm 's  l e n g t h "  m e th o d  
t o  t e s t  any  s u s p i c i o u s  t r a n s a c t i o n s .  IR S  C o d e  482 g i v e s  t h e  
S e c r e t a r y  o f  T r e a s u r y  s u c h  an a u t h o r i t y  t o  c a r r y  o u t  t h e i r  
r e s p o n s i b i l i t y  t o  t a x .  Why c a n n o t  a s t a t e  u s e  t h e  same t e s t ,  
r a t h e r  t h a n  r e l y  upon  t h e  i m p o s s i b l e  w o r ld w id e  u n i t a r y  t a x  
s y s t e m .

E x c h a n g e  r a t e s  among n a t i o n s  t h a t  h a v e  b e e n  c h a n g in g  so  much 
n o t  o n l y  o v e r  y e a r s  b u t  e v e n  w i t h i n  a y e a r  o f  t w e l v e  m o n th s .
What e x c h a n g e  r a t e  t o  u s e ?  What j u s t i f i c a t i o n  i s  t h e r e  f o r  
c h o o s i n g  a ny  e x ch a n g e  r a t e ?  What c o u l d  h a v e  b een  t h e  e x c h a n g e  
r a t e  o f  t h e  J a p a n e s e  c u r r e n c y  o f  t h r e e  h u n d r e d  y e a r s  a g o  t o  
t h e  U . S .  d o l l a r ?  S h o u l d  we co m b in e  t h e  r e s u l t ,  w h a t e v e r  i t  
may b e ,  w i t h  t h e  v a l u e  o f  any  U .S .  p r o p e r t y  b o u g h t  t h i s  y e a r ?
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Ja p a n  h a s  made a b o u t  $50 b i l l i o n  d i r e c t  i n v e s t m e n t  i n  t h e  
U n i t e d  S t a t e s  so  f a r .  A s  we make t r a d e  s u r p l u s  w i t h  t h e  U . S .  
we m u s t  g e t  t h e  m oney b a c k  t o  U .S .  U n l e s s  wo do s o ,  t h e  
s h o r t a g e  o f  money i n  U . S .  w i l l  d r i v e  t h e  i n t e r e s t  r a t e  h i g h e r  
and  e c o n o m i c  a c t i v i t i e s  l o w e r .  J a p a n  s h o u ld  i n v e s t  s u c h  U . S .  
m oney i n  m a n u f a c t u r i n g  i n d u s t r i e s ,  r a t h e r  th a n  n a t i o n a l  b o n d s ,  
c o n s i d e r i n g  j d u c t i v e  and  j o b - c r e a t i n g  im p a c t .  G r e a t e r  
m anuf na s  t r e m e n d o u s  r i p p l e  e f f e c t s  i n  e c o n o m i c
a c t i v i  i '

I  am s u r e  a l l  t h e  p e o p l e  i n  t h e  w o r ld  f i n d  A la s k a  b e a u t i f u l  
and  e x c i t i n g  w i t h  h e r  n a t u r a l  b e a u t y .  Sh e  i s  r i c h  i n  r e s o u r c e s  
and a t t r a c t i v e  f o r  r e c r e a t i o n a l  s p o r t s  o f  d i f f e r e n t  k i n d s .
T h e  KEIDANREN m i s s i o n  cam e and fo u n d  t h i s  s t a t e  v e r y  a t t r a c t i v e  
b u t  when we l e a r n e d  t h a t  u n f o r t u n a t e l y  t h i s  s t a t e  s t i l l  k e e p s  
w h a t  we t h o u g h t  was s o m e t h in g  o f  t h e  p a s t ,  we w e re  s u r p r i s e d  
and  d i s a p p o i n t e d ,  b e c a u s e  t h e  w o r ld w id e  u n i t a r y  t a x  m eans 
a r e d  f l a g  f o r  i n v e s t m e n t .

SB -11 9  e l i m i n a t e s  t h e  w o r ld w id e  u n i t a r y  ta x  fro m  A la s k a  and 
re m o v e s  f e a r  o f  u n f a r e  d o u b l e  t a x a t i o n  f r o m  i n v e s t i n g  i n  
A la s k a .  i t  en d s  t h e  m o s t  cum bersom e  and  o n o r o u s  ta x  s y s t e m .
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O n ce  t h e  n o t o r i o u s  w o r ld w id e  u n i t a r y  ta x  i s  r e m o v e d  f r o m  
A la s k a  and t h e  i n t e r n a t i o n a l l y  a c c e p t e d  s y s t e m  i s  a p p l i e d  to  
i n v e s t o r s  f ro m  U . K . ,  H o l l a n d ,  G erm any  o r  a ny  o t h e r  c o u n t r y  
c e r t a i n l y  i n c l u d i n g  J a p a n ,  I  am s u r e  A la s k a  i s  r e a l l y  r e a d y  
f o r  any  i n t e r n a t i o n a l  i n v e s t m e n t s .  KEIDAN REN  w i l l  r e m o ve  th e  
r e d  f l a g  fro m  A l a s k a  on  t h e  i n v e s t m e n t  map.

I w o u ld  l i k e  t o  e x p r e s s  h e r e  my s i n c e r e  a p p r e c i a t i o n  f o r  th e  
o p p o r t u n i t y  t o  c o m m u n i c a t e  o u r  o p p o s i t i o n  a g a i n s t  t h e  w o r ld w id e  
u n i t a r y  ta x  and o u r  s u p p o r t  t o  t h e  S e n a t e  B i l l  S B -1 1 9 .

1 w o u ld  a l s o  l i k e  t o  e x p r e s s  h e r e  my a p p r e c i a t i o n  f o r  t h e  
J a n u a r y  25, 1989 o p p o r t u n i t y  t o  t e s t i f y  v i a  t e l e p h o n e  i n  
s u p p o r t  o f  t h e  same S B -1 1 9  b e f o r e  t h e  S e n a t e s ' s  C o m m it t e e  
on I n t e r n a t i o n a l  T r a d e  and T o u r i s m  u n d e r  t h e  c h a i r m a n s h ip  
o f  S e n a t o r  S z y m a n s k i .

* * * * * * end *  * * * * *



A T T A C H M E N T — A

1. S e p a r a t e  a c c o u n t i n g  f o r  a l l  c o r p o r a t e  t a x p a y e r s .  T h i s  
i s  n o m in a l l y  what th e  J a p a n e s e  a re  a sk in g  f o r ,  and w o u ld  rem ove 
t h e  p s y c h o l o g i c a l  b a r r i e r  s a i d  t o  d e t e r  f o r e i g n  i n v e s t m e n t .  I t  
c o u ld  l o s e  u s  up t o  $2 m i l l i o n  a n n u a l l y  (d e p e n d in g  on how 
im p le m e n te d )  i n  n o n - p e t r o l e u m  c o r p o r a t e  t a x  r e v e n u e ,  b u t ’ a t  
c u r r e n t  o i l  p r i c e s  w ou ld  i n c r e a s e  p e t r o le u m  t a x  r e v e n u e  by a t  
l e a s t  $150 m i l l i o n .  Under s e p a r a t e  a c c o u n t i n g ,  p r o d u c t i o n  and 
p i p e l i n e  p r o f i t s  e a rn e d  i n  A la s k a  would b e  t a x e d  a t  t h e  f u l l  9.4 
p e r c e n t  n o m in a l  r a t e .  See  t h e  t a b l e  be low  f o r  t h e  e f f e c t i v e  
r a t e s  u n d e r  c u r r e n t  law .

N e t  In co m e ,  Tax  P a id ,  and  A verage  E f f e c t i v e  R a t e s  
P e t r o l e u m . C o r p o r a t e  In co m e  Tax  

------------------- m i l l i o n s ----------------

D r a f t  L i s t  o f  P o s s i b l e  O p t i o n s

A l a s k a  N e t  I n c o m e T a x  P a i d T a x  R a t e
1983 $5,771 $236 4.1%
1984 $6,639 $265 4.0%
1985 $5,083 $169 3.3%
1986 $3,452 $134 3.9%

Net income ca lcu la te d  from data in  Sohio annual reports  and Fl
f i l i n g s .

2. W a t e r ' s  e d g e  f o r  a l l  c o r p o r a t e  t a x p a y e r s . W o u ld  a l s o  
remove t h e  p s y c h o l o g i c a l  b a r r i e r  s a i d  t o  d e t e r  f o r e i g n  
i n v e s t m e n t .  L i k e l y  t o  have  l i t t l e  im pact on  c u r r e n t  n o n ­
p e t r o le u m  c o r p o r a t e  t a x  r e v e n u e  ( i . e .  ± <$1 m i l l i o n  a n n u a l l y ) .  * 
The  e f f e c t  on p e t r o l e u m  r e v e n u e  c o u l d  be m uch  l a r g e r ,  th o u g h  
d i f f i c u l t  t o  p r e d i c t .  EXXON and S ta n d a rd  w o u ld  p r o b a b l y  p a y  more 
ta x ,  and t h a t  ARCO w ou ld  p a y  l e s s ,  r e s u l t i n g  i n  a n e t  i n c r e a s e  
o f  $10-40 m i l l i o n  in  a n n u a l  c o r p o r a t e  p e t r o l e u m  in co m e  t a x  
r e v e n u e .

3 . S t a t u s  q u o  f o r  o i l  c o m p a n i e s ,  s e p a r a t e  a c c o u n t i n g  f o r
e v e r y o n e  e l s e .

4. S t a t u s  q u o  f o r  o i l  c o m p a n ie s ,  w a t e r ' s  e d g e  f o r
e v e r y o n e  e l s e .

5. S t a t u s  q u o  f o r  o i l  c o m p a n i e s ,  s e p a r a t e  a c c o u n t i n g  o r
w a t e r ' s  e d g e  f o r  e v e r y o n e  e l s e ,  w i t h  a  c o m p e n s a t i n g  r a t e  
ch a n g e  t o  m ake r e s u l t  " r e v e n u e  n e u t r a l . "  B u t  h a s  a n y o n e  
f i g u r e d  o u t  what we mean b y  " re v e n u e  n e u t r a l ? "

6. S e p a r a t e  a c c o u n t i n g  o r  w a t e r ' s  ed g e  f o r  e v e r y o n e ,  w i t h
a c o m p e n s a t i n g  r a t e  c h a n g e  t o  make r e s u l t  " r e v e n u e  
n e u t r a l . "  T h e o r e t i c a l l y ,  t h i s  c o u l d  g e t  t h e  s t a t e  t h e  same



amount o f  money as i t  i s  c u r r e n t l y  g e t t i n g ,  w h i l e  c u t t i n g  t h e  
nom inal t a x  r a t e  r o u g h ly  i n  h a l f .  The  o i l  c o m p a n ie s  w ou ld  pay  a 
t i n y  b i t  m o re  th a n  a t  p r e s e n t .  E v e ry o n e  e l s e  ( a t  l e a s t  e v e r y o n e  
c u r r e n t l y  p a y in g  9.4 p e r c e n t )  w ou ld  have t h e i r  c o r p o r a t e  t a x  
r e d u ce d  b y  h a l f .  T h i s  w o u ld  u n e q u i v o c a l l y  h a v e  a p o s i t i v e  
e co n o m ic  d i v e r s i f i c a t i o n  e f f e c t ,  a s t a t e m e n t  t h a t  c a n ' t  be made 
a bou t a n y  o f  t h e  o p t i o n s  d e s c r i b e  above . T h e  p ro b le m ,  o f  c o u r s e ,  
i s  t h a t  t h e  r a t e  a d ju s t m e n t  r e q u i r e d  f o r  r e v e n u e  n e u t r a l i t y  t h i s  
y ea r  (a s s u m in g  we c o u l d  f i g u r e  t h a t  o u t  i n  a d v a n c e )  w ou ld  a lm o s t  
c e r t a i n l y  n o t  be r e v e n u e  n e u t r a l  i n  t h e  f o l l o w i n g  y e a r .

7. A b o l i s h  t h e  n o n - p e t r o l e u m  t a x ,  go  t o  s e p a r a t e
a c c o u n t i n g  f o r  o i l  c o m p a n ie s  and a d j u s t  t h e  r a t e  t o
a c h i e v e  " r e v e n u e  n e u t r a l i t y . "  We c o u l d  D r o b a b l y  r e d u c e  o u r  
nom ina l 9 .4  p e r c e n t  r a t e  (now p a id  o n ly  b £ ^ o i l  co m p a n ie s )  t o  5 .5  
p e r c e n t  a n d  e x p e c t  th e  r e s u l t  t o  a p p r o x im a te  t h e  r e v e n u e  fro m  
ou r  c u r r e n t  c o r p o r a t e  t a x  s t r u c t u r e .  L i k e  o p t i o n  6, t h i s  w ou ld  
p ro d u ce  a n  u n e q u i v o c a l  e c o n o m i c  d i v e r s i f i c a t i o n  im p a c t .

8. A b o l i s h  t h e  n o n - p e t r o l e u m  t a x ,  go  t o  s e p a r a t e
a c c o u n t i n g  f o r  o i l  c o m p a n ie s .  L i k e  o p t i o n  1, a b o ve ,  t h i s
w ou ld  r a i s e  o i l  com pany t a x e s  and s t a t e  r e v e n u e .  U n l ik e  o p t i o n  
1, t h i s  w o u l d  be c e r t a i n  t o  have  a p o s i t i v e  im p a c t  on e c o n o m i c  
d i v e r s i f i c a t i o n .

9. G iv e  c o r p o r a t i o n s  an  o p t i o n ,  a l a  C a l i f o r n i a .  A n y  t i m e  
we g i v e  t h e  o i l  c o m p a n ie s  ( o r  any o t h e r  p r o f i t  m a x im iz e r s )  an 
o p t i o n ,  t h e y  w i l l  u s e  i t  t o  lo w e r  t h e i r  c o s t s .  Where t h e  am oun ts  
a t  s ta k e  a r e  l a r g e ,  as  t h e y  a re  w i t h  i n  t h e  c a s e  o f  A la s k a  o i l ,  
t h e r e  i s  t h e  r i s k  o f  l o s i n g  b i g  b u c k s .

10. G i v e  n o n - p e t r o l e u m  c o r p o r a t i o n s  a n  o p t i o n ,  a l a  
C a l i f o r n i a ,  b u t  r e t a i n  (a n d  r e q u i r e )  w o r l d w i d e  u n i t a r y  
f o r  o i l  c o m p a n i e s .  B u t  some a u t h o r i t i e s  h a v e  s u g g e s t e d  t h a t  
o n ce  you e s t a b l i s h  an o p t i o n ,  i t  m ust be m ade a v a i l a b l e  t o  a l l .

11. Do n o t h i n g .  " S o r r y ,  g o v e r n o r .  I t  seem ed  l i k e  a good  i d e a  a t  
t h e  t im e ,  b u t  f u r t h e r  s t u d y  s u g g e s t s  t h a t  i t  d o e s n ' t  make s e n s e .
T h e  re a so n  i t  d o e s n ' t  make s e n s e  i s . . . . "

12. S t u d y  t h e  q u e s t i o n  u n t i l  i t  g o e s  a w a y .  A v a r i a t i o n  on  
t h e  "do n o t h i n g "  o p t i o n ,  a b o v e .  An ea sy  o p t i o n  t o  j u s t i f y  
b e ca u s e  no  m a t t e r  how m uch  a n a l y s i s  we d e v o t e  t o  any p r o p o s e d
ch a n g e ,  we w i l l  s t i l l  f a c e  c o n s i d e r a b l e  u n c e r t a i n t y  on t h e
r e v e n u e  e f f e c t s  o f  t h e  c h a n g e .  And w h i le  i t  may n o t  a lw a ys  be 
t r u e ,  i t  c a n  a lw a y s  be a s s e r t e d  t h a t  a d d i t i o n a l  a n a l y s i s  w i l l  
r e d u c e  t h e  r e s i d u a l  u n c e r t a i n t y .
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ATTACHM ENT B

T h e  c o r p o r a t e  t a x  i s  p l a y s  a b i g g e r  r o l e  i n  A la s k a  t h a n  i n  
m o s t  s t a t e s ,  t h o u g h  a s m a l l e r  r o l e  t h a n  i t  d i d  b e f o r e  t h e  1981 
t a x  am endm ents  ( s e e  A t t a c h m e n t  D ) . A l a s k a  w o u ld  r a n k  a l i t t l e  
l o w e r  i f  t h e  c o m p a r i s o n  w e re  made a g a i n s t  " a l l  g e n e r a l  
r e v e n u e s , "  w h i c h  w o u ld  t h e n  i n c l u d e  o u r  r o y a l t y  in c o m e  i n  t h e  
d e n o m i n a t o r .  T h i s  i s  U . S .  C e n s u s  d a t a .
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ATTACHM ENT C

A s t h i s  r a n k i n g  sh o w s ,  A la s k a  h a s  a f a i r l y  h i g h  c o r p o r a t e  t a x  
r a t e .  L a r g e  m in in g  c o m p a n ie s  and  o t h e r s  w h i c h  h i s t o r i c a l l y  p a y  
v i r t u a l l y  n o  in c o m e  t a x  may n o t  c a r e .  F o r  s m a l l  t o  m edium  
c o r p o r a t i o n s  ( a n n u a l  s a l e s  l e s s  t h a n  $50 m i l l i o n )  s t u d i e s  
s u g g e s t  t h a t  t h e  r a t e  may b e  a s i g n i f i c a n t  f a c t o r  i n  b o t h  
l o c a t i o n  d e c i s i o n s  and  b u s i n e s s  s u c c e s s .  T h e  d e s i r e  t o  r e d u c e  
t h e  n o m in a l  r a t e  h a s  b e e n  an e l e m e n t  i n  t a x  " r e f o r m , " b o t h  
f e d e r a l l y  a n d  i n  s t a t e s  l i k e  M in n e s o t a  a n d  New Y o r k .  F o r  many, a 
q u i c k  a n d  q u a n t i t a t i v e  m e a s u re  o f  in c o m e  t a x  " r e fo r m "  i s  t h e  
i n c r e a s e  i n  c o l l e c t i o n s  p e r  p e r c e n t a g e  p o i n t  o f  r a t e :  
( A c o l l e c t i o n s / 1 %  t a x / m i l l i o n  $ t a x  b a s e ) . m



A T T A C H M E N T  D

C O R P O R A T E  T A X  A N D  T O T A L  U N R E S T R I C T E D  R E V E N U E ,  F Y  1 9 5 9 -
($ M i l l i o n s )

FY

U N R ES TR IC TED  
' GENERAL 

FUND 
REVENUE

CORPORATE INCOME 
TAX REVENUE 

P e t r o le u m  N o n - p e t r o l e u m

59 2 5 .4 1.4
60 4 8 .0 1 .7
61 40 .5 1.4
62 6 8 .9 1 .8
63 7 1 .6 2 .2
64 67 .0 1 .8
65 8 3 .0 1 .9
66 8 6 .5 4 .1
67 8 6 .6 3 .5
68 112 .7 0 .1 3 .8
69 112 .4 0 .1 4 .2
70 1 067 .3 0.4 4 .9
71 2 20 .4 0 .9 5 .2
72 2 1 9 .2 1.2 5 .3
73 20 8 .2 0 .9 5 .9
74 254 . 9 1.2 7 .0
75 3 3 3 .4  . 2 .5 14 .8
76 7 0 9 .8 4 .9 2 6 .2
77 87 4 .3 5 .0 3 0 .8
78 764 .9 8.4 2 5 .1
79 1133 .0 232 .6 24 .8
80 2 50 1 .2 547 .5 17 .9
81 3 71 8 .2 860.1 34 .8
82 4 108 .4 668.9 3 4 .8
83 3 6 3 1 .0 236.0 3 0 .1
84 3 390 .1 265 .1 3 9 .5
85 32 6 0 .0 118.6 3 6 .0
86 2 679 .4 133.0 15 .0
87 1 741 .3 95.0 14 .0

88* 1716 .1 110 15

* F o r e c a s t .



CORPORATE INCOME TAX REVENUES 
AS A SHARE OF TOTAL U.G.F. REVENUE

P E R C E N T

25

20

15

10

1960 1965 1 9 7 0 - 1 9 7 5

FISCAL YEAR
1 9 8 0 19 8 5

#





S E N A T E  C O M M I T T E E  R E P O R T

FU R TH E R

3/1
M r. P r e s i d e n t :

R ES

D A TE  TURN ED IN TO  O F F I C E  ' V  j  f M

C o m m i t t e e  c o n s i d e r e d  123

a d o p t i n g  t h e  U n i f o r m  C o n s e r v a t i o n  E a s e m e n t  A c t ;  e f d  

a n d  r e c o m m e n d e d

[ ] -g«pl'crce~-witir cs_ S ' f r  l _ 2 ^  f a o
o r  a d o p t  ________ C S

[ ] a t t a c h e d  a m e n d m e n t ( s )  and  

[ ] ____________________ l e t t e r  o f  i n t e n t  a d o p t e d

d o  p a s s  I W  

[ ] d o  n o t  p a s s  

[ ] n o  r e c o m m e n d a t i o n  

[ ] i n d i v i d u a l  r e c o m m e n d a t i o n s  

[ ] f u r t h e r  r e f e r r a l  t o  ________

_ )£ 3 rsa m e  t i t l e  
[) [ ]  new  t i t l e  

[ ]  t e c h n i c a l  
t i t l e  c h a n g e  
(H B  o n l y )

F I S C A L  N O T E ( s ) [ ] z e r o  [ ] f i s c a l  i m p a c t  [  ] a p p r o p r i a t i o n  n o  FN
[ ] n ew  [ ] u p d a t e d  [ ] p r e v i o u s
[ ] sam e  a s  p r e v i o u s  f i s c a l  n o t e ( s )  p u b l i s h e d  __________________________

MEMBERS S IG N IN G  DO P A S S N DATIO N S 

________  A C 4  A # *— .

[ ] C o m m i t t e e  B a c k u p a t t a c h e d
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S E N A T E  C O M M I T T E E  R E F O k T

F I R S T  C O M M I T T E E  O F  R E F E R R A L

D a t e  o f  5 -D A Y  N O T I C E  ,2
IN  A C CO R D A N CE  W ITH  UNIFORM  R U L E  23

* * F I S C A L  N O T E ( S ) MUST B E  A T T A C H E D  
IN  A C CO R D A N CE  W ITH  A S  2 4 . 0 8 . 0 3 5

1/17/89

M r. P r e s i d e n t :  

JU D C o m m i t t e e  c o n s i d e r e d
SB 123

a d o p t i n g  t h e  U n i f o r m  C o n s e r v a t i o n  E a s e m e n t  A c t ;  e f d

a n d  r e c o m m e n d e d :

r e p l a c e  w i t h  C S  s g  I-25 sam e t i t l e
   new  t i t l e

[ ] a t t a c h e d  a m en d m en t  ( s )  a n d  4 ' ' ^ ^  *

l e t t e r  o f  i n t e n t  a d o p t e dC ]

[ ] d o  p a s s

[ ] d o  n o t  p a s s

[ ] n o  r e c o m m e n d a t i o n

[ ] i n d i v i d u a l  r e c o m m e n d a t i o n s

[ ] f u r t h e r  r e f e r r a l  t o  ________

\
/■* h

F I S C A L  N O TE  ( S )  a t t a c h e d  [ y ]  z e r o  
[ ] a p p r o p r i a t i o n  n o  FN  a t t a c h e d

[ ] f i s c a l  i m p a c t  
[  ] G o v .  FN  i n t r o d u c e d  w/ b i l l

O T H E R  RECOM M ENDATIONS

- S ^ A - K c

C h a i
[ ] C o m m i t t e e  b a c k u p  a t t a c h e d

r a a ^ ^ i g n a t u r e
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S T A T E  O F  A L A S K A  * b i l l v e r s i o n : c s s b i 23(j u d ) (b)

1989 L E G I S L A T I V E  S E S S I O N  p u b l i s h  d a t e  : ----------------------

F I S C A L  N O T E

REQUEST:

_3 /_! 7 / 8 9

14-Mar-89Revision Date:___________
Title: An Act adopting the Uniform

Agency Affected: N atu ra l Resources
BRU: P ark s M anagement

Conservation Easem ent Act Land & W ater M gtnt
Sponsor Sturgulewski Componen ts: Park s M anagement
Requestor: Senate Jud iciary Land & W ater Mgmt

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

0.0

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

Prepared by: L a rry  Ostrovsky___________________________________P h o n e : 465-2400
Division: Commissioner's Office D a te : 14-Mar-89

Approved by Commissioner Lennie Gorsuch^ A \ \  — - Date: 14-Mar-89_______
Agency: D epartm ent o f N atural Resources U

Distribution (by preparer) :
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agcncy(ies) page 1 of 1



g l a a f e a  & t a t e  l e g i s l a t u r e

■SENATOR 
ARJ.ISS STUKGULEWSKJ 
Senile I'ltiidcm Pro Tempore 

Ctulimin, Senile Rule) Commitlce

2VJ7 SHELDON JACKSON STREET 
ANCHORAGE. ALASKA 99SM

WlitU til lunC4u

I* o BQX V 
JUNIiAU, Al.ASKA Will 

(907) 465-3818

S e n a t e

M E M O R A N D U M 15 W ed n esd a y  1989

TO S e n a t o r  B e t t y e  Fa h ren k a m p  
C h a i r m a n ,  S e n a t e  R e s o u r c e s  C o m m i t t e e

FROM S e n a t o r  A r l i s s  S t u r g u l e w s k

S e n a t e  B i l l  123 "An A c t  a d o p t i n g  t h e  U n i f o r m  C o n s e r v a t i o n  
E a s e m e n t  A c t ;  and  p r o v i d i n g  f o r  an  e f f e c t i v e  d a t e "  h a s  b e e n  
r e f e r r e d  t o  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e .  I  r e s p e c t f u l l y  
r e q u e s t  t h a t  y o u  s c h e d u l e  t h i s  b i l l  t o  b e  h e a r d  a s  s o o n  a s  i s  
p r a c t i c a b l e .

T h e  p u r p o s e  o f  t h i s  l e g i s l a t i o n  i s  t o  c h a n g e  t h e  r u l e s  o f  
common la w  a b o u t  t h e  e n f o r c e a b i l i t y ,  b y  a t h i r d  p a r t y ,  o f  a 
u s e  o f  l a n d .  T h a t  t h i r d  p a r t y ,  t h e  h o l d e r  o f  a c o n s e r v a t i o n  
e a s e m e n t ,  n e e d  n o t  h a v e  a r i g h t  t o  u s e  t h e  l a n d  f o r  a n y  
p u r p o s e ,  i t  h a s  o n l y  t h e  r i g h t  t o  e n s u r e  t h e  l a n d  i s  u s e d  f o r  
t h e  p u r p o s e s  s t a t e d  i n  t h e  e a s e m e n t  b y  t h e  g r a n t o r .

T h e  A c t  i t s e l f  d o e s  n o t  im p o s e  r e s t r i c t i o n s  o r  
a f f i r m a t i v e  d u t i e s ;  i t  a l l o w s  t h e  p r i v a t e  p a r t i e s  t o  e n t e r  
i n t o  c o n s e n s u a l  a r r a n g e m e n t s  w i t h  a c h a r i t a b l e  o r g a n i z a t i o n  o r  
a g o v e r n m e n t a l  b o d y  t o  p r o t e c t  l a n d  a nd  b u i l d i n g s  w i t h o u t  t h e  
e n c u m b r a n c e  o f  c e r t a i n  p o t e n t i a l  common la w  im p e d im e n t s .

A t t a c h e d  i s  a c o p y  o f  t h e  U n i f o r m  A c t  c o m m e n ta r y  w h i c h  I  
am s u r e  y o u  w i l l  f i n d  h e l p f u l ,  a memo f r o m  D i c k  B r a d l e y  o f  
L e g a l  S e r v i c e s  w h i c h  s u m m a r iz e s  t h e  A c t ,  a q u e s t i o n  -  a n d  -  
a n s w e r  s h e e t  p r e p a r e d  b y  A n c h o r a g e  H i s t o r i c  P r o p e r t i e s  
C o r p o r a t i o n ,  and  an  a r t i c l e  a b o u t  a c o n s e r v a t i o n  e a s e m e n t  
g r a n t  o c c u r r i n g  i n  A n c h o r a g e .

I n  a d d i t i o n ,  I  h a v e  a t t a c h e d  a m emorandum f r o m  J o h n  
R e e s e ,  an a t t o r n e y  and  t h e  C h a irm a n  o f  t h e  A n c h o r a g e  H i s t o r i c  
P r o p e r t i e s  C o m m is s io n  r e g a r d i n g  c e r t a i n  i m p l i c a t i o n s  o f  t h i s  
a c t  on  c o n c e r n s  r a i s e d  b y  a m em ber o f  t h e  S e n a t e  J u d i c i a r y  
C o m m i t t e e .  T h e  J u d i c i a r y  c o m m i t t e e  m ade tw o  c h a n g e s  t o  t h i s  
b i l l :



T h e  f i r s t  c h a n g e  was t h e  a d d i t i o n  o f  ( e )  t o  S e c .
3 4 .1 7 .0 1 0  s t a t i n g  t h a t  n e i t h e r  t h e  s t a t e  n o r  a m u n i c i p a l i t y  
may e s t a b l i s h  a c o n s e r v a t i o n  e a s e m e n t  b y  e m in e n t  d o m a in .

T h e  s e c o n d  c h a n g e  was t h e  a d d i t i o n  o f  a p r o v i s i o n  t o  
T i t l e  29 w h i c h  r e q u i r e s  l a n d  u p o n  w h i c h  t h e r e  i s  a 
c o n s e r v a t i o n  e a s e m e n t  t o  b e  a s s e s s e d  b o t h  a s  t h o u g h  t h e r e  w e r e  
no  e a s e m e n t  a nd  a s  t h o u g h  t h e r e  w e r e .  I n  a d d i t i o n ,  t h e  o w n e r  
o f  p r o p e r t y  on  w h i c h  t h e r e  i s  a c o n s e r v a t i o n  e a s e m e n t  i s  
s u b j e c t  t o  p a y  a n y  t a x  l i a b i l i t y  t h a t  was a b a t e d  b e c a u s e  o f  
t h e  e a s e m e n t  i f  t h e  p r o p e r t y  s h o u l d  b e  u s e d  c o n t r a r y  t o  t h e  
e a s e m e n t .  T h i s  c h a n g e  was s u g g e s t e d  b y  D i c k  B r a d l e y  o f  
L e g i s l a t i v e  S e r v i c e s ;  h i s  memo i s  a t t a c h e d .

P l e a s e  c a l l  me o r  M e l i s s a  F o u s e  o f  my s t a f f  a t  4 6 5 -3 8 1 8  
i f  y o u  h a v e  a n y  q u e s t i o n s .
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S u b j e c t : S e n a t e  B i l l  123, U n i f o r m  C o n s e r v a t i o n  E a s e m e n t  A c t .

P o s i t i o n :  T h e  d e p a r tm e n t  d o e s  n o t  o b j e c t  t o  t h i s  b i l l  and  a t  t h e
p r e s e n t  t i m e  h a s  no  p l a n s  o r  f u n d i n g  t o  p u r c h a s e  c o n s e r v a t i o n  
e a s e m e n t s .  T h e  b i l l  a l l o w s  f o r  t h e  p r e s e r v a t i o n  and  c o n s e r v a t i o n  
o f  n a t u r a l  a n d  h i s t o r i c  r e s o u r c e s  f o r  t h e  p u b l i c  b e n e f i t  w h i l e  
m a i n t a i n i n g  p r i v a t e  o w n e r s h ip  o f  t h e  p r o p e r t y .

B a c k g r o u n d : SB 123 h a s  s u p p o r t  f r o m  h i s t o r i c  p r e s e r v a t i o n  and
n a t u r a l  h i s t o r y  c o n s e r v a t i o n  g r o u p s .  T h e  b i l l  p r o v i d e s  a p r o c e s s  
w h i c h  a l l o w s  c o n s e r v a t i o n  e a s e m e n t s  t o  b e  d o n a t e d  o r  s o l d  t o  a 
g o v e r n m e n t a l  o r  c h a r i t a b l e  n o n - p r o f i t  o r g a n i z a t i o n .

Common l a n d  la w  d o e s  n o t  a l l o w  a c o n s e r v a t i o n  e a s e m e n t  
r e s t r i c t i o n  t o  a t t a c h  t o  l a n d  i n  p e r p e t u i t y .  I t  i s  b a s e d  on 
m o d e l  l e g i s l a t i o n  d r a f t e d  b y  t h e  N a t i o n a l  C o n f e r e n c e  o f  
C o m m is s i o n e r s  on U n i f o r m  S t a t e  La w s .  A l a s k a  i s  on e  o f  f o u r  
s t a t e s  w i t h o u t  a c o n s e r v a t i o n  e a s e m e n t  la w .

C o n s e r v a t i o n  e a s e m e n t s  w i l l  p r o v i d e  p u b l i c  l a n d  m a n a g e rs  w i t h  an 
a l t e r n a t e  a c q u i s i t i o n  m e th o d  t o  e m p lo y  i n  a p p r o p r i a t e  
c i r c u m s t a n c e s  s o  a s  t o  b e n e f i t  b o t h  t h e  p r i v a t e  and  p u b l i c  
s e c t o r s .  I t  i s  a c o s t - e f f e c t i v e  way t o  p r o t e c t  h i s t o r i c  and  
n a t u r a l  v a l u e s  on p r i v a t e  l a n d s  w i t h o u t  t h e  c o s t  o f  f e e  s i m p l e  
p u r c h a s e  o f  t h e  l a n d .  T h e  ow n er  i s  c o m p e n s a te d  t h r o u g h  p u r c h a s e  
o f  t h e  e a s e m e n t  o r  t h e  a b i l i t y  t o  d e d u c t  t h e  v a l u e  o f  t h e  
e a s e m e n t  f r o m  f e d e r a l  in c o m e  t a x e s  a s  a c h a r i t a b l e  g i f t .  B e c a u s e  
t h e  p r o p e r t y  r e m a in s  i n  p r i v a t e  o w n e r s h ip ,  i t  r e m a in s  on l o c a l  
t a x  r o l l s ,  and  t h e  p u b l i c  d o e s  n o t  t a k e  on t h e  r e s p o n s i b i l i t y  o f  
m a in t e n a n c e  and  o p e r a t i o n  o f  t h e  p r o p e r t y .
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op en  s p a c e s ,  f i s h i n g  s t r e a m s  o r  w a t e r s h e d  o r  c r i t i c a l  w a t e r f o w l  
n e s t i n g  a r e a s .

S i n c e r e l y ,

L e n n i e  G o r s u c h  
C o m m is s i o n e r

c c :  B i l l  S p o n s o r
C o m m i t t e e  Members 
Bob  E v a n s  
D e n b y  L l o y d  
G a r y  G u s t a f s o n  
N e i l  J o h a n n s e n  
J u d i t h  B i t t n e r



S T A T E  O F  A L A S K A

1989 L E G I S L A T I V E  S E S S I O N

R E Q U E S T :

BELL V E R S I O N : SB 123

PUBLISH D A T E :

F I S C A L  N O T E

6-Mar-89Revision Date:________________
Title: An Act adopting the Uniform

Agency Affected: _____
BRU: Parks M anagement

N atural Resources

Conservation Easement Act
Sponsor. Sturgulewski
Requestor .-SenateJudiciary

Land & W ater Mgmt
Components: P ark s M anagement

Land. & W ater Mgmt

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS

•

. •
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

0.0

GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

£Prepared by/ L arry  Ostrovsky
Division: Commissioner's Office

P h on e : 
D a te :

465-2400
6-Mar-89

Approved by Commissioner Lennie Gorsucfr 
Agency: D epartm ent of N atu ra l Resources

v^WPate: 6-Mar-89

Distribution (by preparer) : 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies) page 1 of 1



S T A T E  O F  A L A S K A
1989' L E G IS L A T IV E  SESSIO N

BILL VERSION:

PUBLISH DATE:

C S S B  123 (Jud

REQUEST:
F I S C A L  N O T E

Revision Date: - ________ ____
j j j g . U n i t o r m  C o n s e r v a t i o n

Easement A c t 
sponsor: 3 tu rg .u le w s k i

. F i s h  and Gome
a F

Requestor: Sena te J u a ic ig r v  

EXPENDITURES/REVENUES: (Thousands of Dollars)

Components:.

OPERATING FY 89 FY 90 FY 91 "  FY 92 FY 93 FY 94
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &. STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

0 l) U 0 0 0

• .. .

. __ - - . .

TOTAL OPERATING 0 0 0 o • 0 0

CAPITAL 0 0 0 0 0 0
. ..

"REVENUE

FU N D IN G : (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

•*"*”*• *• *......
...

t ) .......... - t; 0 0 0 0

P O S IT IO N S : • - - -.........................- •

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : (Anach a separate page if necessary)

Prepared by: „ Roland Shanks 
Division: Commiss io n e r 1 s O f f i c e

4 65-4100

Approved by Commissioner 
Agency: F i s n  and Game

 Phone :, __  Date: 3/15/89
Dare: &9

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies) page. ot



WHAT WOULD TH E  
B I L L  .D O ?_

WHAT I S  A
CONSERVATION
EASEMENT?

WHAT KIND OF 
EASEMENTS ARE 
WE TA LK IN G  
ABOUT?

I S  T H I S  A 
NEW ID EA ?

S B  —  A L A S K A  C O N S E R V A T I O N  E A S E M E N T  B I L L

S B  ; w o u ld  p r o v i d e - t h e  l e g a l  p r o c e s s  t o  c r e a t e
c o n s e r v a t i o n  e a s e m e n t s  on p r i v a t e  p r o p e r t y  i n  A l a s k a .

„ i' . . . c o n s e r v a t io n  e a s e m e n t  i s  a l e g a l  a g re e m e n t  made 
• v o l u n t a r i l y - b y  a - p r i v a t e  p r o p e r t y  ow n er  t o  l i m i t ,  f o r  

t h e  b e n e f i t  o f  t h e  p u b l i c ,  t h e  t y p e  o r  am ount o f  u s e  o f  
•• -a  p r o p e r t y . '"  T h e  Xs a se m en t  "may be  d o n a t e d  o r  i t  may be 

s o l d .  An e a s e m e n t  i s  c r e a t e d  t o  p r o t e c t  n a t u r a l ,
 s c e n i c ,  open  s p a c e ,  h i s t o r i c a l  o r  c u l t u r a l  v a l u e s .  T h e

e a s e m e n t  i s  a c c e p t e d ,  h e l d  and  m o n i t o r e d  b y  a 
g o v e r n m e n ta l  a g e n c y  o r . .a n  a p p r o p r i a t e  n o n p r o f i t  
c o r p o r a t i o n .  S im p ly  p u t ,  t h e  e a s e m e n t  i s  a r e s t r i c t i o n  

  o n - t h e  u s e - o f - r e a l - e s t a r t e . -------

Two t y p e s  o f  e a s e m e n t s  w h i c h  w o u ld  be f r e q u e n t l y  u s e d  
a r e  H i s t o r i c  E a s e m e n t s  and W i l d l i f e  C o n s e r v a t i o n  
E a s e m e n t s .  A t y p i c a l  H i s t o r i c  E a s e m e n t  w o u ld  be  t h e  
v o l u n t a r y  w r i t t e n  a g r e e m e n t  o f  t h e  ow n er  o f  a h i s t o r i c  
b u i l d i n g  t o  p r e s e r v e  t h e  h i s t o r i c  c h a r a c t e r  o f  t h e  
b u i l d i n g  and  n o t  t o  r e p l a c e  i t  w i t h  a n y  o t h e r  
s t r u c t u r e .  A W i l d l i f e  C o n s e r v a t i o n  E a s e m e n t  m ig h t  
p r o v i d e  f o r  t h e  p e r p e t u a l  p r e s e r v a t i o n  o f  t h e  w a t e r s h e d  
o f  a p a r t i c u l a r l y  u n iq u e  f i s h i n g  s t r e a m  o r  a c r i t i c a l  
w a t e r f o w l  n e s t i n g  a r e a .

No, c o n s e r v a t i o n  e a s e m e n t s  w e re  f i r s t  u s e d  i n  t h e  
1 8 8 0 s .  A la s k a  i s  o n e  o f  f o u r  s t a t e s  w i t h o u t  a 
c o n s e r v a t i o n  e a s e m e n t  la w  t o  t a k e  a d v a n ta g e  o f  t h e  la n d  
m anagem ent t o o l  w h i c h  ha s  b e e n  c a l l e d  a " t e r r i f i c  
a l t e r n a t i v e  t o  f e e  a c q u i s i t i o n . "
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An A la s k a  c o n s e r v a t i o n  e a s e m e n t  law  i s  n e c e s s a r y  
b e c a u s e  t h e  common la w s  t h a t  g o v e r n  la n d  do  n o t  a l l o w  
s u c h  a r e s t r i c t i o n  t o  a t t a c h  t o  t h e  la n d  i n  p e r p e t u i t y  
i n  t h o s e  i n s t a n c e s  w h e re  t h e  G r a n t e e  o f  T h e  E a s e m e n t  
d o e s  n o t  own an a d j o i n i n g  p a r c e l  o f  l a n d .  T h e  new law  
w o u ld  rem o ve  t h a t  r e s t r i c t i o n  t o  a l l o w  c e r t a i n  
c h a r i t a b l e  and g o v e r n m e n t a l  o r g a n i z a t i o n s  t o  h a v e  
e n f o r c e a b l e  e a s e m e n t s  w i t h o u t  o w n in g  t h e  a d j o i n i n g  
l a n d .

SB __ i s  e s s e n t i a l l y  v e r b a t i m  fro m  th e  U n i f o r m
C o n s e r v a t i o n  A c t  w h i c h  was d r a f t e d  as a m ode l la w  by  
t h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m is s i o n e r s  on U n i fo r m  
S t a t e  La w s .

A c o n s e r v a t i o n  e a s e m e n t  p r o v i d e s  a c o s t - e f f e c t i v e  way 
t o  p r o t e c t  p u b l i c  v a l u e s  o f  p r i v a t e  l a n d .  T h e s e  v a l u e s  
may be n a t u r a l ,  h i s t o r i c ,  s c e n i c  o r  c u l t u r a l .  I t  
a l l o w s  s u c h  v a l u e s  t o  be p r o t e c t e d  w i t h o u t  t h e  c o s t  o f  
f e e  s im p le  p u r c h a s e  o f  l a n d .  Th e  la n d  s t a y s  i n  p r i v a t e  
o w n e r s h ip .

B e c a u s e  t h e  la n d  s t a y s  i n  p r i v a t e  h a n d s ,  i t  a l s o  s t a y s  
on  t h e  l o c a l  t a x  r o l l s . T h e  a s s e s s e d  v a l u a t i o n  may 
i n c r e a s e  o r  d e c r e a s e  d e p e n d in g  on t h e  n a t u r e  o f  t h e  
e a s e m e n t .  F o r  ex a m p le  a h i s t o r i c  e a s e m e n t  may make t h e  
p r o p e r t y  m ore  v a l u a b l e  f o r  t o u r i s t  r e l a t e d  u s e  w h i l e  a 
c r i t i c a l  h a b i t a t  e a s e m e n t  w o u ld  p r o b a b l y  r e d u c e  v a l u e  
b e c a u s e  d e v e lo p m e n t  w o u ld  be p r o h i b i t e d .

F u r t h e r m o r e ,  s i n c e  t h e  p r o p e r t y  s t a y s  i n  p r i v a t e  
o w n e r s h ip  t h e  p u b l i c  d o e s  n o t  i n c u r  t h e  m anagem ent 
c o s t s  t h a t  w o u ld  com e i f  t h e  l a n d s  o r  b u i l d i n g s  w ere  
p u b l i c l y  ow ned. W h i l e  t h e  p u b l i c  h o l d e r  o f  t h e  
e a s e m e n t  m u s t  m o n i t o r  t h e  a g re e m e n t  t h i s  w o u ld  b e  an 
e x t r e m e l y  m o d e s t  c o s t .

WHAT ARE TH E
P U B L IC
ADVANTAGES?

WHY DO WE NEED 
A LAW TO  DO 
T H IS ?
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WHY WOULD A P R IV A TE  
LANDOWNER WANT 
TO  C R E A T E  AN
EASEMENT? T h e  la n d o w n e r  who d o n a t e s  a c o n s e r v a t i o n  e a s e m e n t ,  t o  a 

p u b l i c  a g e n c y  o r  q u a l i f i e d  c h a r i t y ,  c a n  c l a i m  f e d e r a l  
in c o m e  t a x  d e d u c t i o n s  f o r  t h e  c h a r i t a b l e  g i f t .  I n  t h e  
a l t e r n a t i v e  t h e  l a n d o w n e r  may s e l l  t h e  e a s e m e n t  f o r  
w ha t he  c o n s i d e r s  a f a i r  p r i c e .  A l l  s u c h  t r a n s a c t i o n s  
w o u ld  be v o l u n t a r y .  No g o v e r n m e n t a l  t a k i n g  t h r o u g h  
e m in e n t  d om a in  w o u ld  be  i n v o l v e d .

E s t a t e  t a x e s  c a n  a l s o  be  r e d u c e d  t h r o u g h  t h e  d o n a t i o n  
o f  an e a s e m e n t .  P r o p e r t y  r e s t r i c t e d  by  a p e r p e t u a l  
c o n s e r v a t i o n  e a s e m e n t  e i t h e r  b e f o r e  t h e  l a n d o w n e r ' s  
d e a t h  o r  e x e c u t e d  a s  an e l e m e n t  o f  h i s / h e r  w i l l ,  m u s t  
be v a l u e d  i n  t h e  e s t a t e  a t  i t s  r e s t r i c t e d  v a l u e ,  
r e s u l t i n g  i n  l o w e r  t a x e s .

HOW LONG DOES 
AN EASEMENT LA S T ? A c o n s e r v a t i o n  e a s e m e n t  w o u ld  r e s t r i c t  t h e  la n d  f o r  

o n l y  as  l o n g  a s  a g r e e d  t o  by  t h e  o w n e r .

WHAT ABOUT 
P U B L IC  A C C E S S ? U n d e r s t a n d a b l y ,  m o s t  l a n d o w n e r s  w a n t  t o  r e t a i n  an 

a b i l i t y  t o  c o n t r o l  a c c e s s  t o  l a n d  t h a t  i s  s t i l l  
t h e i r s .  T h e  l a n d o w n e r  and t h e  g r a n t e e  o f  t h e  e a s e m e n t  
may, h o w e v e r ,  p r o v i d e  f o r  p u b l i c  a c c e s s  i f  t h e  
la n d o w n e r  so  a g r e e s .

IN  SUMMARY: C o n s e r v a t i o n  e a s e m e n ts  a r e  f l e x i b l e ,
a d a p t a b l e  a g r e e m e n t s  t a i l o r e d  t o  t h e  n e e d s  o f  t h e  
p r o p e r t y  ow n er  and t h e  c h a r a c t e r  o f  t h e  p r o p e r t y .  
S p e c i f i c  p u b l i c  b e n e f i t s  a r e  p r o v i d e d  — w i t h o u t  t h e  
e x p e n s e  o f  p u r c h a s e  and w h i l e  m a i n t a i n i n g  t h e  la n d  i n  
p r i v a t e  o w n e r s h ip .
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Deal insures facade 
of Wendler Build ing
ByRONZELLAR 
Tlflwi EurfntM Wrttvr
The owner or a downtown 

landmark acquired from the Mu­
nicipality of Anchorage In 1964 
has dona led the building's exte­
rior and air rights to a city- 
created, non-prollt corporation.
Bill Mundy, owner of the 

Wendler Building at 400 D St.! 
said terms ot tho agreement with 
Anchorage Historic Properties 
Inc. require him to maintain tha 
tacade and to Insure the building 
tor replacement, among other 
conditions.
In return, he will receive a tax 

benefit for the donation, known 
as a "historic preservation and 
conservation easement," and re­
tain ownership ot the building's 
Interior.
Mundy made the donation Just 

before the end of the 1968 tax 
year. The size of the tax benefit 
will not be known until an ap­
praisal la done within the next 
three months to see how the do­
nation affects the property's 
value, he said.
Kerry Hoffman, executive di­

rector of Anchorage Historic 
Properties, said the potential tax 
•jeneflt la sizable, end the corpo­
ration hopes the transaction will 
-pur Interest In easements to 
telp the preserve the city's hla- 
oric buildings.
The Wendler Building was 

ullt by merchant AJ. Wendler 
n 1913 as a grocery store with 
ivtng quarters on the second 
loor. The grocery, situated at 
rourth Avenue and I Streets.

See Building, page B-I

Building
Continued from page B-l
was one of 92 businesses that 
opened on the city's main street 
the same year.
The business was converted to 

a restaurant and bar by 
Wendler's daughter and was re-, 
named Club 23. In 1962, the prop­
erty was sold and (he building 
donated to the city on the condi­
tion that it be moved. A renova­
tion plan by a partnership that In­
cluded Mundy was accepted by 
the city, which spent 347,000 to 
move tho building to Its present 
location. -. /  „• .• 1
‘ Another structure, called the 
Landmark Building, was built be­
hind the historic building to boost 
It; available space. Mundy said a 
portion of the Landmark's sec­
ond floor was designed to be used, 
with the Wendler Building as a '- 
restaurant— a plan he still hopes 
lo pursue when the Anchorage 
economy Improves.
Donation of the air rights' 

means no structure taller than, 
the existing buildings can be built 
on the site.
The Insurance provision re­

quires that If the Wendler Build­
ing bums or Is destroyed by an 
earthquake or some other disas­
ter, proceeds must be used to 
build a replica, or to situate and 
restore another historic building 
od the'slte.
For example, he said. Anchor­

age Historic Properties might 
want to move one of several 
other buildings now In storage at 
the Cook Inlet Pretrial Facility If 
the Wendler Building were dee- , 
Iroyed.
Mundy said lax Incentives for 

historic buildings changed along 
with other lax laws In 1986, and It , 
Is doubtful the renovation project 
could have been done under cur-' 
rent rules, which limit an Indi­
vidual's use of rehabilitation In-' 
vestment credlta. -ei-iX
' Hoffman aald changes to re-, 

•tor* soms of the lax benefits are M 
scheduled for consideration by.)( 
Congress, but sizable benellla re­
main under present lawa for 
businesses owning historic slruc-

Monday, January!«, 1969, Tlie Anchorage Times B-3

TIM1I Pill PHOTO

B!" .V.undy will get a fax benefit for donating the Wendler Building's exterior to a non-profit. ,*.•

tuns.

To be sllglblo for tax benefits, 
landmark buildings must be . 
listed on the National Register of 
Historic Places, About a dozen' 
Anchorage buildings are on the 
registry, she Mid,
Anchorage Historic Proper­

ties plaru in effort thla year to 
get more buildings listed or de­

clared eligible for listing If own- 
era decide to pursue the designs- 
tion, . • >■• 'W
Anchorage Historic Properiesi; 

Inc. was formed by a 11.7 million ̂ 
voter Initiative as part of the 
city'ii I’rujoct 60s program that 
also led lo the construction of 
parks and public buildings, t > i

The corporation uses the 
money as an endowment to pro­
tect historic properties and to: 
operate a revolving loan fund,1 
Hoffman said the organization is ' 
working to be Mil-supporting 
Ihrrxjgh asmed revenues, mem­
berships, contributions and proj- 
ectgranls,



I n t r o d u c e d  by: A n c h o r a g e  M u n i c i p a l  A s s e m b l y

D a t e :  N o vem b er  16, 1988

R E S O LU T IO N  OF TH E  A LA SKA  M U N IC IP A L  LEA G U E  

R E S O LU T IO N  NO.

A R ES O LU T IO N  REGARDING T H E  H ISTO R IC !  EASEM ENT 
EN ABLIN G  A C T  AND UNIFORM CO N SER V A TIO N  EASEM ENT

A C T

WHEREAS, h i s t o r i c  p r e s e r v a t i o n  h a s  many b e n e f i t s  t o  a c o m m u n i t y  b o t h  
t a n g i b l e  and i n t a n g i b l e ,  and

W HEREAS, h i s t o r i c  p r e s e r v a t i o n  e a s e m e n t s  a r e  o n e  t a n g i b l e  h i s t o r i c  
p r e s e r v a t i o n  s t r a t e g y ,  and

WHEREAS, t h e  p r o p o s e d  U n i f o r m  C o n s e r v a t i o n  E a s e m e n t  A c t  w i l l  e n a b l e  
g o v e r n m e n t s  and q u a l i f i e d  n o n p r o f i t  o r g a n i z a t i o n s  t o  a c q u i r e / r e c e i v e  
e a s e m e n t s  on r e a l  p r o p e r t y  t h a t  a r e  o f  u n l i m i t e d  d u r a t i o n ,  and

WHEREAS, t h e  i n h e r i t e d  E n g l i s h  common law  o f  r e a l  p r o p e r t y  l e a v e s  
d o u b t  a b o u t -  t h e  e n f o r c e a b i l i t y  o f  h i s t o r i c  e a s e m e n t s  w h i c h  a r e  n o t  t i e d  t o  
an a d j o i n i n g  p r o p e r t y ,  and

WHEREAS, t h e  p r o p o s e d  U n i f o r m  C o n s e r v a t i o n  E a s e m e n t  A c t  r e m o v e s  t h a t  
d o u b t .

NOW, T H E R E F O R E ,  BE I T  R ES O LV E D  t h a t  t h e  A l a s k a  M u n i c i p a l  L e a g u e  
s u p p o r t s  t h e  e n a c t m e n t  o f  t h e  U n i f o r m  C o n s e r v a t i o n  E a s e m e n t  A t .

T h i s  r e s o l u t i o n  was p a s s e d  by  t h e  g o v e r n i n g  b o d y  o f  
M u n i c i p a l i t y  o f  A n c h o r a g e  on  N ovem b er  15, 1 9 8 8 .
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M E M O R A N D U M  J a n u a r y  2 4 ,  1989

S U B J E C T :  U n i f o r m  C o n s e r v a t i o n  E a s e m e n t  A c t
(SB  123 )

TO : S e n a t o r  A r l i s s  S t u r g u l e w s k i

FROM: R i c h a r d  A. B r a d l e y
L e g i s l a t i v e  Counse l! !

M e l i s s a  ha s  a sk e d  t h a t  I  com m ent on  t h e  p u r p o s e s  b e h i n d  t h i s  
u n i f o r m  a c t - -  t h a t  i s ,  w h a t  a r e  t h o s e  r e s t r i c t i o n s  t h a t  t h e  
u n i f o r m  a c t  s e e k s  t o  a d d r e s s ?

I  h a v e  c o p i e d  t h e  m a t e r i a l  f r o m  t h e  U n i f o r m  Laws A n n o t a t e d
t h a t  a d d r e s s e s  t h e s e  q u e s t i o n s ;  s e e  p a r t i c u l a r l y  t h e  " p r e f ­
a t o r y  n o t e . "  B u t  b e c a u s e  t h i s  u n i f o r m  a c t  seems t o  c o n t a i n  
an u n u s u a l  amount o f  e s o t e r i c  l a w y e r - t a l k ,  I  w i l l  a t t e m p t  a 
b r i e f  u s e r ' s  g u id e  t o  t h e  U n i f o r m  C o n s e r v a t i o n  E a s e m e n t  A c t .

T h e  t i t l e  e x p l a i n s  p a r t  o f  w h a t  i s  b e i n g  a t t e m p t e d ;  t h e  i d e a  
i s  t h a t  v a l u a b l e  n a t u r a l  o r  h i s t o r i c  p r o p e r t y  now i n  p r i v a t e  
h a n d s  m ig h t  b e  p r o t e c t e d  f o r  f u t u r e  g e n e r a t i o n s  b y  g r a n t i n g  
a " c o n s e r v a t i o n  e a s e m e n t"  i n  t h e  p r o p e r t y  t o  a t h i r d  p a r t y ,  
e i t h e r  a n o n p r o f i t  c o r p o r a t i o n  d e d i c a t e d  t o  t h e  p r o t e c t i o n  
o f  t h a t  k i n d  o f  p r o p e r t y  o r  g o v e r n m e n t .  S e e  s e c .  
3 4 . 1 7 . 0 6 0 ( 2 ) .  Th e  h o l d e r  o f  t h e  e a s e m e n t  c a n  t h e n  s u e ,  i f  
n e c e s s a r y ,  t o  s e e  t h a t  t h e  p r o p e r t y  i s  m a i n t a i n e d  a c c o r d i n g  
t o  t h e  te r m s  o f  t h e  e a s e m e n t .

B u t  i t  h a s  b e e n  n e c e s s a r y  t o  c h a n g e  t h e  r u l e s  o f  t h e  common
la w  t o  a c c o m p l i s h  t h i s  p u r p o s e .

T h e  u s u a l  u n d e r s t a n d i n g  o f  an e a s e m e n t  i s  t h a t  i t  r e l a t e s  t o  
"an  i n t e r e s t  i n  l a n d . "  T h e  p r o b le m  w i t h  c o n s e r v a t i o n  e a s e ­
m e n ts  i s  t h a t  th e  i n t e r e s t  h e l d  d o e s  n o t  r e l a t e  t o  a n y  s u c h  
" i n t e r e s t  i n  la n d ."  T h e  h o l d e r  o f  t h e  e a s e m e n t  h a s  n o  r i g h t  
t o  u s e  t h e  la n d  f o r  a n y  p u r p o s e ;  i t  m e r e l y  s e e k s  t o  r e g u l a t e  
t h e  u s e  b y  o t h e r s .

T h e  p r e f a t o r y  n o t e  s t a t e s  t h a t  t h e s e  k i n d s  o f  c o n t r o l s  o v e r  
la n d  a r e  t y p i c a l l y  c a s t  i n  t h e  s u g g e s t e d  t h r e e  common la w  
f o r m s :  e a s e m e n t s ,  c o v e n a n t s  r e a l ,  and  e q u i t a b l e  s e r v i t u d e s .



S e n a t o r  A r l i s s  S t u r g u l e w s k i  
Page 2
J a n u a r y  24, 1989

T h e  n o t e  s u g g e s t s  t h a t  e a s e m e n ts  a r e  g e n e r a l l y  w e l l  u n d e r ­
s t o o d  by  c o u r t s  b u t  c o v e n a n t s  and s e r v i t u d e s  l e s s  s o .  And 
t h e  n o t e  s u g g e s t s  t h a t  t h e  s o l u t i o n  t o  t h e s e  u n d e r s t a n d i n g s  
( o r  p o s s i b l e  m i s u n d e r s t a n d i n g s )  w o u ld  n o t  be  t h e  c r e a t i o n  o f  
a f o u r t h  and new fo rm  o f  i n t e r e s t ,  b y  w h a t e v e r  name.

T h e  s u g g e s t e d  s o l u t i o n  i s  t o  t a k e  t h e  e a s e m e n t ,  t h e  w e l l -  
u n d e r s t o o d  m e ch a n ism ,  and  rem o ve  t h e  common la w  l i m i t a t i o n s  
on  i t s  u s e  t o  s o l v e  t h e  p r o b le m  o f  c o n s e r v a t i o n  e a s e m e n t s .  
T h e s e  common la w  p r o b le m s  a r e  s t a t e d  i n  S e c .  3 4 .1 7 .0 3 0 .

I f  I  may b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .

R A B : kb 
w kk l/071

E n c l o s u r e
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U N IF O R M  C O N S E R V A T IO N  E A S E M E N T  A C T

Table of Jurisdictions Wherein Act Has Been Adopted
Jurisdiction Laws Effective Date Statutory Citation

Arizona.............. 1985, C. 171 4-18-1985 • A.R.S. §§ 33-271 to 33-276.
District of Colum­
bia
Indiana..............

D.C.Law 6-113 5-16-1986 D.CiCode 1981, §§ 45-2601 to 45-2605.

1984, H.1074 9-1-1984 West's A.I.C. 32-5-2.6-1 to 32-5-2.6-7.
Maine............... 1985, C. 395 6-21-1985 “ 33 MR5A §§ 476 to 479-B.
Minnesota.......... 1985, C. 232 5-24-1985 • M.S.A. §§ 04C.01 to 84C.05.
Mississippi.......... 1986, C. 404 3-27-1986 Code 1972, §§ 89-19-1 to 89-19-13.
Nevada ............. 1983, C. 291 5-13-1983" N.R.S.111.390 to 111.400.
Texas................. 1983, C. 434 9-1-1983 V.T.C.A., Natural Resources Code §§ 183.001 

to 183.005.
Wisconsin.......... 1981, C. 261 4-27-1982 W.S.A. 700.40.

• Date of approval.

Historical Note
The Uniform Conservation Easement Act was approved prefatory note and comments are set forth in this supple-

by the National Conference of Commissioners on Uniform ment.
State Laws in 1981. The complete teat of the act, the

PREFATORY NOTE
The Act enables durable restrictions and affirmative obligations to be attached to real property to 

protect natural and historic resources. Under the conditions spelled out in the Act, the restrictions 
and obligations are immune from certain common law impediments which might otherwise be raised. 
The Act maximizes the freedom of the creators of the transaction to impose restrictions on the use of 
land and improvements in order to protect them, and it allows a similar latitude to impose affirmative 
duties for the same purposes. In each instance, if the requirements of the Act are satisfied, the 
restrictions or aifirmative duties are binding upon the successors and assigns of the original parties.

The Act thus makes it possible for Owner to transfer a restriction upon the use of Blackacre to 
Conservation, Inc., which will be enforceable by Conservation and its successors whether or not 
Conservation has an interest in land benefitted by the restriction, which is assignable although 
unattached to any such interest in fact, and which has not arisen under circumstances where the 
traditional conditions of privity of estate and "touch and concern" applicable to covenants real are 
present So, also, the Act enables the Owner of Heritage Home to obligate himself and future 
owners of Heritage to maintain certain aspects of the house and to have that obligation enforceable 
by Preservation, Inc., even though Preservation has no interest in property benefitted by the 
obligation. Further, Preservation may obligate itself to take certain affirmative actions to preserve 
the property. In each case, under the Act, the restrictions and obligations bind successors. The Act 
does not itself impose restrictions or affirmative duties. It merely allows the parties to do so within 
a consensual arrangement freed from common law impediments, if the conditions of the Act are 
complied with.

These conditions are designed to assure that protected transactions serve defined protective 
purposes (Section 1(1)) and that the protected interest is in a "holder" which is either a governmental 
body or a charitable organization having an interest in the subject matter (Section 1(2)). The interest 
may be created in the same manner as other easements in land (Section 2(a)). The Act also enables 
the parties to establish a right in a third party to enforce the terms of the transaction (Section 
3(a)(8)) if the possessor of the right is also a governmental unit or charity (Section 1(3)).

The interests protected by the Act are termed “easements.” The terminology reflects a rejection 
of two alternatives suggested in existing state acts dealing with non-possessory conservation and 
preservation interests. The first removes the common law disabilities associated with covenants real 
and equitable servitudes in addition to those associated with easements. As statutorily modified, 
these three common law interests retain their separate existence as instruments employable for 
conservation and preservation ends. The second approach seeks to create a novel additional interest 
which, although unknown to the common law, is, in some ill-defined sense, a statutorily modified 
amalgam of the three traditional common law interests.
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CONSERVATION EASEMENT ACT

Adopted
l tu to ry  Citation
1 to 33-276.

3§ 45-2601 to 45-2605.

-5-2.6-1 to 32-5-2.6-7.
6 to  479-8.
1 to 84C.05.
9-19-1 to 89-19-13. 
111.400.

Resources Code §§ 183.001
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I The easement alternative is favored in the Act for three reasons. First, lawyers and courts are 
most comfortable with easements and easement doctrine, less so with restrictive covenants and 
equitable servitudes, and can be expected to experience severe confusion if the Act opts for a hybrid 
fourth interest. Second, the easement is the basic less-than-fee interest at common law; the 

f restrictive covenant and the equitable servitude appeared only because of then-current, but now
1 outdated, limitations of easement doctrine. Finally, non-possessory interests satisfying the require­

ments of covenant real or equitable servitude doctrine will invariably meet the Act’s less demanding 
requirements as "easements.” Hence, the Act’s easement orientation should not prove prejudicial to 
instruments drafted as real covenants or equitable servitudes, although the converse would not be 
true.

In assimilating these easements to conventional easements, the Act allows great latitude to the 
parties to the former to arrange their relationship as they see fit. The Act differs in this respect 
from some existing statutes, such as that in effect in Massachusetts, under which interests of this 
nature are subject to public planning agency review.

There are both practical and philosophical reasons for not subjecting conservation easements to a 
public ordering system. The Act has the relatively narrow purpose of sweeping away certain 
common law impediments which might otherwise undermine the easements' v'hdity, particularly 
those held in gross. It is is the intention to facilitate private grants that serve the ends of land 
conservation and historic preservation, moreover, the requirement of public agency approval adds a 
layer of complexity which may discourage private actions. Organizations and property owners may 
be reluctant to become involved in the bureaucratic, and sometimes political, process which public 
agency participation entails. Placing such a requirement in the Act may dissuade a state from 
enacting it for the reason that the state does not wish to accept the administrative and fiscal 
responsibilities of such a program.

In addition, controls in the Act and in other state and federal legislation afford further assurance 
that the Act will serve the public interest. To begin with, the very adoption of the Act by a state 
legislature facilitates the enforcement of conservation easement serving the public interest. Other 
types of easements, real covenants and equitable servitudes are enforceable, even though their 
myriads of purposes have seldom been expressly scrutinized by state legislative bodies. Moreover, 
Section 1(2) o:f the Act restricts the entities that may hold conservation and preservation easements 
to governmental agencies and charitable organizations, neither of which is likely to accept them on 
an indiscriminate basis. Governmental programs that extend benefits to private donors of these 
easements provide additional controls against potential abuses. Federal (ax statutes and regula­
tions, for example, rigorously define the circ,,rr,stances under which easement donations qualify for 
favorable tax treatment Controls relating to real estate assessment and taxation of restricted 
properties have been, or can be, imposed by state legislatures to prevent easement abuses or to limit 
potential loss of local property tax revenues resulting from unduly favorable assessment and 
taxation of these properties. Finally, the American legal system generally regards private ordering 
of property relationships as sound public policy. Absent conflict with constitutional or statutory 
requirements, conveyances of fee or non-possessory interests by and among private entities is the 
norm, rather than the exception, in the United States. By eliminating certain outmoded easement 
impediments which are largely attributable to the absence of a land title recordation system in 
England centuries earlier, the Act advances the values implicit in this norm.

The Act does not address a number of issues which, though of conceded importance, are considered 
extraneous to its primary objective of enabling private parties to enter into consensual arrangements 
with charitable organizations or governmental bodies to protect land and buildings without the 
encumbrance of certain potential common law impediments (Section 4). For example, with the 
exception of the requirement of Section 2(b) that the acceptance of the holder be recorded, the 
formalities and effects of recordation are left to the state's registry system; an adopting state may 
wish to establish special indices for these interests, as has been done in Massachusetts.

Similarly unaddressed are the potential impacts of a state’s marketable title laws upon the duration 
of conservator easements. The Act provides that conservation easements have an unlimited 
duration unless the instruments creating them provide otherwise (Section 2(c)). The relationship 
between this provision and the marketable title act or other statutes addressing restrictions on real 
property of unlimited duration should be considered by the adopting state.

The relationship between the Act and local real property assessment and taxation practices is not 
dealt with; for example, the effect of an easement upon the valuation of burdened real property 
presents issues which are left to the state and local taxation system. The Act enables the 
structuring of transactions so as to achieve tax benefits which may be available under the Internal 
Revenue Code, but parties intending to attain them must be mindful of the specific provisions of the 
income, estate and gift tax laws which are applicab’e. Finally, the Act neither limits nor enlarges the 
power of eminent domain; such matters as the sco.oe of that power and the entitlement of property
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owners to compensation upon its exercise are determined not by this Act but by tlie adopting state's 
eminent domain code and related statutes.

§ 1 CONSERVATION EASEMENT ACT

General Statutory Notes
Arizona. The Arizona act is a substantial adoption of the 

major provisions of the Uniform Act, but contains numerous 
variations, omissions and additional matter which cannot be 
clearly indicated by statutory notes.
Indiana. Adds section as follows:
“32-5-2,6-7 Taxation
"For the purposes of 1C 6-1.1. real property subject to a 

conservation easement shall be assessed and lazed on a basis 
that reflects the easement."
Mississippi. Adds a section as follows:
“ } 86X—19—H. Capital Improvements on property upon 

which easements have been ({ranted.
"With the exception of 'Mississippi Landmarks,’ as de­

fined by the Antiquities Law of Mississippi (Section 39-7-1 
et seq., Mississippi Code of 1972) and of properties entered 
in the National Register of Historic Places, no public mon­

ey, derived cither from a special fund or the Cencral Fund, 
shall be expended for capital improvements on any real 
property upon which a conservation easement has been 
granted unless the conservation easement is perpetual, n 
governmental body is the holder of the easement and the 
capital improvements are solely for the use and benefit of 
such holder."
Nevada. The Nevada act is a substantial adoption of the 

major provisions of the Uniform Act, but contains numerous 
variations, omissions and additional matter which cannot be 
clearly indicated by statutory notes.
New York. Sections 49-0301 to 49-0311 of the New 

York Environmental Conservation Law do not constitute a 
substantial udoption of the Uniform Act, although they 
contain some similar provisions and liuvc the same general 
purpose.

U N I F O R M  CONSER V A T I O N  E A S E M E N T  A C T

1981 ACT

An Act to be known as the Uniform Conservation Easem ent Act, relating to (here insert 
the subject m atter requirements of the various states).
Section Section
1. Definitions. 4. Validity.
2. Creation, Conveyance, Acceptance and Duration. 5. Applicability,
3. Judicial Actions. 6. Uniformity of Application and Construction.

§ 1. [Definitions]
As used in this Act, unless the context otherwise requires:
(1) "Conservation easem ent" means a nonpossessory in terest o f a holder in real 

property imposing limitations o r affirmative obligations the purposes of which include 
retaining or protecting natural, scenic, or open-space values of real property, assuring its 
availability for agricultural, forest, recreational, or open-space use, protecting natu ral 
resources, maintaining or enhancing air or w ater quality, or preserving the historical, 
architectural, archaeological, o r cultural aspects of real property.

(2) “Holder” means:
(i) a governmental body empowered to hold an in terest in real property under the 

laws of this S tate or the United States; or
(ii) a  charitable corporation, charitable association, or charitable trust, the purposes 

or powers of which include retaining or protecting the natural, scenic, or open-space 
values of real property, assuring the availability o f real property for agricultural, 
forest, recreational, o r open-space use, protecting natu ral resources, maintaining o r 
enhancing air or w ater quality, or preserving the historical, architectural, archaeologi­
cal, o r cultural aspects of real property.
(3) "Third-party right of enforcement" means a righ t provided in a conservation 

easement to enforce any of its terms granted to a governmental body, charitable 
corporation, charitable association, or charitable trust, which, although eligible to be a 
holder, is not a holder.

COMMENT
Section 1 defines three central elements: can be a holder: and who can possess a "tbird-

What is meant by a conservation easement; who partv right of enforcement." Only those inter-
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can possess a “third- 
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cats held by a "holder,” as defined by the Act, 
fall within the definition*) of protected case­
ments. Such easements are defined as interests 
in real property. Even if so held, the easement 
must serve one or more of the following pur­
poses: Protection of natural or open-space re­
sources; protection of air or water quality; pres­
ervation of the historical aspects of property; or 
other similar objectives spelled out in subsection 
(1).

A "holder" may he u governmental unit hav­
ing specified powers (subsection (2)(i)) or certain 
types of charitable corporations, associations, 
and trusts, provided that the purposes of the 
holder include those same purposes for which 
the conservation easement could have been cre­
ated in the first place (subsection (2)(ii)). The 
word "charitable”, in Section 1(2) and (3), de­
scribes organizations that are charities according 
to the common law definition regardless of their 
status as exempt organizations under any tax 
law.

CONSERVATION E A SEMENT ACT

Recognition of a "third-party right of enforce­
ment" omtbles tho parties to structure into the 
transaction a party that is not an easement 
"holder," but which, nonetheless, bus the right 
to enforce the terms of the easement (Sections 
1(3), 3(a)(3)), But the possessor of the third-par­
ty enforcement right must he a governmental 
body or a charitable corporation, association, or 
trust. Thus, if Owner transfers a conservation 
oasernent on Blackacre to Conservation, Inc., he 
could grant to Preservation, Inc., a charitable 
corporation, the right to enforce the terms of the 
easement, even though Preservation was not the 
holder, and Preservation would be free of the 
common law impediments eliminated by the Act 
(Section 4). Under this Act, however, Owner 
could not grant a similar right to Neighbor, a 
private person. But whether such a grant might 
be valid under other applicable law of the adopt­
ing state is left to the law of that state. (Section 
5(c).)

§ 2

Action in Adopting Jurisdictions
Variation* from Official Text:
Diatrict of Columbia. Introductory material reads: "For 

Ihe purpose! of this act, the lemi:".
Maine. In subsec. (I), omits "or preserving the histori­

cal, architectural, archaeological, or cultural aspect*".
In subsecs. (2gii) and (J), substitutes "nonprofit corpora­

tion” for "charitable corporation, charitable association".
Additionally, defines "real property" to include surface 

waters.
Mlulsaippl. Section reads:
"For purposes of this chapter, the following words shall 

have the meaning ascribed herein unless the context other­
wise requires:

" ( I) 'Conservation easement' shall mean a non possesso­
ry interest of a holder in real property imposing limita­
tions or affirmative obligations, the purposes of which 
include retaining or protecting natural, scenic, historical 
or open-space values of real property, assuring its avail­
ability for agricultural, forest, recreational, educational or 
open-space use, protecting natural features and resources, 
maintaining or enhancing air and water quality or pre­
serving the natural, historical, architectural, archaeologi­
cal or cultural aspects of real property.
"(2) ‘Holder’ shall mean eithtr:
“ (a) A governmental body empowered by the law of 

this state or the United Stales to hold an interest in real 
property; or
"(b) A private, nonprofit, charitable or educational 

corporation, association or trust, the purposes or pow­
ers of which include retaining or protecting the natural, 
scenic, hislorica] or open-space values of real property,

assuring the availability of real property for agri­
cultural, forest, recreational, educational or open-space 
use, protecting natural features and resources, main­
taining or enhancing air or water quality or preserving 
Ihe natural, hislorica], architectural, archaeological or 
cultural aspects of real property which is the recipient 
or grantee of a conservation easement.
"(3) 'Third-party right of enforcement' shall mean a 

right granted in a conservation easement to a governmen­
tal body or privale, nonprofit charitable corporation, asso­
ciation or trust, which is not a holder but which is eligible 
to be a holder, to enforce any of the terms of Ihe 
conservation easement.
"(4) 'Person' shall mean any natural person or legal 

entity."
Text*. In subsec. (1), substitutes "designed to" fot "the 

purposes of which include" (with conforming grammatical 
variations not affecting substance, e.g., "retain" for "retain­
ing").
In subsec. (2)(ii), substitutes “ created or empowered to" 

for "the purposes or powers of which include" (with con­
forming grammatical variations not affecting substance, e.g., 
“ retain'' for "retaining").
In subsec. (3), substitutes "that is eligible to be a holder 

but is not a holder” for ", which, allhough eligible to be a' 
holder, is not a holder” .
Adds subsec. (4) as follows: " ‘Servient estate' means the 

real property burdened by the conservation easement."
Wisconsin. In subsec. (I), inserts "preserving a burial 

site, as defined in s. 157.70(l)(b)," following "water quali­
ty,".

Library References
Health and Environment «=25.S(4).
C.J.S. Health and Environment §§ 91 et seq., 130, 132.

§ 2. [C reation, Conveyance, Acceptance and  D uration]
(a) Except as otherwise provided in this Act, a conservation easement may be created, 

conveyed, recorded, assigned, released, modified, terminated, or otherwise altered or 
affected in the same manner as o ther easements.

(b) No righ t or duty in favor of o r against a holder and no right in favor of a person 
having a third-party r ig h t of enforcement arises under a conservation easement before its 
acceptance by the holder and a recordation of the acceptance.
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§ 2 CONSERVATION EASEMENT ACT

(c) Except as provided in Section 3(b), a  conservation easem ent is unlimited in duration 
unless the instrument creating it otherwise provides.

(d) An in terest in real property in existence a t the time a conservation easement is 
created is not impaired by it unless the owner o f the in terest is a party  to the conservation 
easement or consents to it.

COMMENT
Section 2(a) provides tlmt, except to the extent 

otherwise indicated in the Act, conservation 
easements arc indistinguishable from easements 
recognized under the pre-Act law of the state in 
terms of their creation, conveyance, recordation, 
assignment, release, modification, termination or 
alteration. In this regard, subsection (a) reflects 
the Act’s overall philosophy of bringing Icbb- 
than-fee conservation interests under the formal 
easement rubric and of extending that rubric to 
the extent necessary to effectuate the Act's pur­
poses given the adopting state’s existing com­
mon law and statutory framework. For exam­
ple, the state’s requirements concerning release 
of conventional easements apply as well to con­
servation easements because nothing in the Act 
provides otherwise. On the other hand, if the 
state's existing law does not permit easements in 
gross to be assigned, it will not be applicable to 
conservation easements because Section 4(2) ef­
fectively authorizes their assignment.

Conservation and preservation organizations 
using easement programs have indicated a con­
cern that instruments purporting to impose af­
firmative obligations on the holder may be uni­
laterally executed by grantors and recorded 
without notice to or acceptance by the holder 
ostensibly responsible for the performance of 
the affirmative obligations. Subsection (b) 
makes clear that neither a holder nor a person 
having a third-party enforcement right has any

rights or duties under the easement prior to the 
recordation of the holder’s acceptance of it

The Act enables parties to create a conserva­
tion easement of unlimited duration subject to 
the power of a court to modify or terminato it in 
states whose case or statute law accords their 
courts that power in the case of casement See 
Section 3(b). The latitude given the parties is 
consistent with the philosophical premise of the 
Act. However, there are additional safeguards; 
for example, easements may be created only for 
certain purposes and may be held only by certain 
"holders." These limitations find their place 
comfortably within similar limitations applicable 
to charitable trusts, whose duration may also 
have no limit. Allowing the parties to create 
such easements also enables them to fit within 
federal tax law requirements that the interest be 
"in perpetuity" if certain tax benefits are to be 
derived.

Obviously, an easement cannot impair prior 
rights of owners of interests in the burdened 
property existing when the easement comes into 
being unless those owners join in the easement 
or consent to it. The easement property thus 
would be subject to existing liens, encumbrances 
and other property rights (such as subsurface 
mineral rights) which pre-exist the easement, 
unless the owners of those rights release them 
or subordinate them to the easement. (Section 
2(d).)

Action in Adopting Jurisdictions
Variation! tram Official Text:
District of Columbia. Section reads:
"(a)(1) Except as otherwise provided in this act, a conser­

vation easement may be created, conveyed, recorded, as­
signed, released, modified, terminated, or otherwise altered 
or affected in the same manner as other easements, provided 
that the recordation of any conservation easement as defined 
in section 2, or or any assignment, release, modification, 
termination, or other alteration of a conservation easement 
shall be exempt from the recordation tax imposed by section 
303 of the District of Columbia Real Estate Deed Rec­
ordation Tax Act, approved March 2, 1962 (76 Slat. 12; 
D.C.Cotie, sec. 45-923), and from the transfer tax imposed 
by section 403 of the District of Columbia Revenue Act of 
1980, effective September 13, 1980 (D.C.Law 3-92; D.C. 
Code. sec. 47-903).

"(2) The exemption provided for in subsection (2) of 
this section shall not apply if the consideration for the 
conservation easement exceeds $100 in value.
“ (b) No right or duty in favor of or against a person 

having a third-party right of enforcement arises under a 
conservation easement before its acceptance by the holder 
and a tecordation of the acceptance.
"(c) Except as provided in section 4(b), a conservation 

easement is unlimited in duration unless the instrument 
creating it otherwise provides.
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“ (d) An interest in real property in existence at the lime a 
conservation easement is created is not impaired by it unless 
the owner of the interest is a party to the conservation 
easement or consents lo it.
"(e) A conservation easement is valid even under the 

following circumstances:
"(1) It is not appurtenant to an interest in real proper­

ty!
"(2) It can be or has been assigned to another holder;
"(3) It is not of a character that has been recognized 

traditionally at common law;
"(4) It imposes a negative burden;
“ (5) It imposes affirmative obligations upon the owner 

of an interest in Ihe burdened property or upon the 
holder,
"(6) The benefit does not touch or concern real proper­

ly; or
"(7) There is no privity of estate or of contract." 

Maine. In subsec. (a), adds "created by written instru­
ment" at the end thereof.
Subsec. (b) reads: “ No right or duty in favor of or against 

a holder arises under a conservation easement uniess it is 
accepted by the holder and no right in favor of a person

having a 3rd-party right < 
conservation easement unler 
having a 3rd-party right of
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having a 3rd-parly right of enforcement arises under a 
conservation easement unless it Is accepted by any person 
having a drd-party right of enforcement."
Subsec. (c) reads:
"Except as provided in this aubchapter, a conservation 

easement is unlimited in duration unless:
“ A. The instrument creating it otherwise provides; or
"B. Change of circumstances renders the easement no 

longer in the public interest as determined in an action 
under section 478."
Adds a subsection which reads: "The instrument creating 

a conservation easement must provide in what manner and 
at what limes representatives of the holder of a conservation 
easement or of any person having a 3rd-party right of 
enforcement shall be entitled to enter the land to assure 
compliance."
Mississippi. In subsec. (a), substitutes "affected in the 

same method and manner as other easements” for "affected 
in the same manner as other easements".
In subsec. (b), substitutes “ no right of a person hsving a 

third-party right” for "no right in favor of a person having a 
third-party right".
In subsec. (c), inserts "its" following "unlimited in".
In subsec. (d), substitutes "the conservation easement” for 

" it" following "is not impaired by".

CONSERVATION EASEMENT ACT §3

Texaa. Subsec. (b) reads as follows: "A right or duty in 
favor or or against a bolder and a right in favor of a person 
having a third-party right of enforcement does not arise 
under a conservation easement before its acceptance by the 
holder and the recordation of Ihe acceptance."
In subsec. (c), substitutes "makes some other provision" 

for "otherwise provides".
In subsec. (d), substitutes "that exists in real property" for 

"in real property in existence" and omits “ by it" following 
"impaired".
Adds subsections as follows:
"(e) A conservation easement must be created in writing, 

acknowledged and recorded in the deed records of the 
county in which the servient estate is located, and must 
include a legal description of the real property which consti­
tutes the servient estate.
"(0 If Isnd that haa been subject to a conservation ease­

ment is no longer subject lo such easement, an additional 
tax is imposed on the land equal to the difference, if any, 
between the taxes imposed on the land for each of the five 
years preceding the year in which the easement terminates 
and Ihe taxes that would have been imposed hid the land 
pot been subject to a conservation easiment in each of those 
yean, plus interest at an annua] rate of seven percent 
calculated from the dales on which the differences would 
have become due."
Wisconsin. Makes minor language changes not affecting 

substance.

Library References
Health and Environment *=25.5(4).
C.J.S. Health and Environment 55 91 et seq., 130, 132.

§ 3. [Judicial Actions]
(a) An action affecting a conservation easement may be brought by:

(1) an owner of an in terest in the real property burdened by the easement;
(2) a  holder of the easement;
(3) a  person having a  third-party righ t of enforcement; or
(4) a person authorized by other law.

(b) This Act does not affect the power of a court to modify or term inate a conservation 
easement in accordance with the principles of law and equity.

COMMENT
Section 3 identifies four categories of persons 

who may bring actions to enforce, modify or 
terminate conservation easements, quiet title to 
parcels burdened by conservation easements, or 
otherwise affect conservation easements. Own­
ers of interests in real property burdened by 
easements might wish to sue in cases where the 
easements also impose duties upon holders and 
these duties are breached by the holders. Hold­
ers and persons having third-party rights of en­
forcement might obviously wish to bring suit to 
enforce restrictions on the owners' use of the 
burdened properties. In addition to these three 
categories of persons who derive their standing 
from the explicit terms of the easement itself, 
the Act also recognizes that the state’s other 
applicable law may create standing in other per­
sons. For example, independently of the Act, 
the Attorney General could have standing in his 
capacity as supervisor of charitable trusts, either 
by statute or at common law.

b3

A restriction burdening real property in perpe­
tuity or for long periods can fail of its purposes 
because of changed conditions affecting the 
property or its environs, because the holder of 
the conservation easement may cease to exist, or 
for other reasons not anticipated at the time of 
its creation. A variety of doctrines, including 
the doctrines of changed conditions and cy pres, 
have been judicially developed and, in many 
states, legislatively sanctioned as a basis for 
responding to these vagaries. Under the 
changed conditions doctrine, privately created 
restrictions on land use may be terminated or 
modified if they no longer substantially achieve 
their purpose due to the changed conditions. 
Under the statute or case law of some states, the 
court's order limiting or terminating the restric­
tion may include such terms and conditions, in­
cluding monetary adjustments, as it deems nec- 
essar> to protect the public interest and to as­
sure an equitable resolution of the problem.
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The doctrine is applicable to real covenants and 
equitable servitudes in all states, but itu applica­
tion to easements is problematic in many states.

Under the doctrine of cy pres, if the purposes 
of a charitable trust cannot carried out because 
circumstances have changed after the trust came 
into being or, for any other reason, the settlor's 
charitable intentions cannot be effectuated, 
courts under their- equitable powers may pre­
scribe terms and conditions that may best enable 
the general charitable objective to be achieved

while altering specific provisions of the trust. 
So, also, in cases where a charitable trustee 
ceases to exist or cannot carry out its responsi­
bilities, the court will appoint a substitute trust­
ee upon proper application and will not allow the 
trust to fail.

The Act leaves intact the existing case and 
statute law of adopting states as it relates to the 
modification and termination of easements and 
the enforcement of charitable trusts.

Action in Adopting Jurisdictions
Varlatloni from Official Text:
Indiana. In subsec. (b). adds the following at the end 

thereof: ", or the termination of a conservation easement by 
agreement of the grantor and grantee."
Maine. Section reads:
“ I. Action or Intervention. An action affecting a con­

servation easement may be brought or intervened in by: 
“ A. An owner of an interest in the real property bur­

dened by the easement;
"B. A holder of the easement; or 
"C. h person having a 3rd-party right or enforcement. 
"2. Intervention only. An action affecting a conserva­

tion casement may be intervened in by the State or a 
political subdivision of the Slate in which the real property 
burdened by the easement is located.
"3. Power of court. This subchapter does not affect the 

power of a court to enforce a conservation easement by 
injunction or proceeding in equity or to modify or terminate 
a conservation easement in accordance with principles of

law and equity. A court may deny equitable enforcement of 
a conservation easement when it finds that change of cir­
cumstances has rendered that easement no longer in the 
public interest. I f the court so finds, the court may allow 
damages as the only remedy in an action to enforce the 
easement.
No comparative economic test may be used to determine 
under this subsection if a conservation easement is in the 
public interest."
Mississippi. In subsec. (a), substitutes “Any action” for 

"An action".
Subsec. (aX4) reads: “A person otherwise authorized and 

empowered by law.”
In subsec. (b), inserts ", and shall not be construed to," 

following "This Act does not".
Texas. In subsec. (aX4), inserts "some" following “au­

thorized by".
Wisconsin. Makes minor language changes not affecting 

substance.

Library References
Health and Environment *=>23.5(4).
C.J.S. Health and Environment §§ 91 et seq., 130, 132.

§ 4. [Validity]
A conservation easement is valid even though:
(1) it is not appurtenant to an in terest in real property;
(2) it can be or has been assigned to another holder;
(3) it is not a of a character th a t has been recognized traditionally a t common law;
(4) it imposes a negative burden;
(5) it imposes affirmative obligations upon the owner o f an in terest in the burdened 

property o r upon the holder;
(6) the benefit does not touch or concern real property; or
(7) there is no privity of estate or o f contract.

COMMENT
One of the Act’s basic goals is to remove 

outmoded common law defenses that could im­
pede the use of easements for conservation or 
preservation ends. Section 4 addresses this goal 
by comprehensively identifying these defenses 
and negating their use in actions to enforce 
conservation or preservation easements, 

Subsection (1) indicates that easements, the 
benefit of which is held in gross, may be en­
forced against the grantor or his successors or 
assigns. By stating that the easement need not

he appurtennnt to an interest in real property, it 
eliminates the requirement in force in some 
states that the holder of the easement must own 
an interest in real property (the "dominant es­
tate") benefitted by the easement.

Subsection (2) also clarifies common law by 
providing that an easement may be enforced by 
an assignee of the holder.

Subsection (3) addresses the problem posed by 
the common law’s recognition of easements that
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reluctance to approve so- 
Easements serving the c 
vstion ends enumerated i 
of enforcement under th 
cordingly, subsection (3) 
vation or preservation e. 
forceable solely because 
poses or fall within the < 
traditionally recognized : 

Subsection (4) deals wi 
going problem. The c< 
only a limited number n 
—those preventing the 
land from performing a> 
would be privileged to p- 
ment Because a far u 
burdens than those recc 
might be imposed by co 
tion easements, subsectii 
mon law by eliminating 
servation or preservatic- 
“novel” negative burden 

Subsection (5) addres 
lem—the unenforceabilit 
easement that imposes 
upon either the owner oi 
or upon the holder. Ne 
was viewed by the com 
ments a t all. The first, 
"spurious" easement be 
owner of the burdened ; 
firmative acts. (The spu 
tinguished from an affir 
trated by a right of way

VarlaUoas from Official Text: 
District of Columbia. Omit
Maine. In subsec. (1), ins< 

following "to".
Adds a subsec. (8) which rc 

successor and assigns of the h<

Health and Environment *= 
CJ.S. Health and Enviromr

§ 5. [Applicability]
(a) This Act applies 

this Act, whether des 
servitude, restriction,

(b) This Act applies 
been enforceable bad i 
contravenes the const;

(c) This Act does nc 
preservation easemen 
otherwise, th a t is enfc

64
There are four classe:



ION EASEMENT ACT CONSERVATION EASEMENT ACT § 5

c provisions of the trust, 
here a charitable trustee 
not carry out its responsi- 
appoint a substitute trust- 
ition and will not allow the

act the existing case and 
g states as it relates to the 
lination of easements and 
laritable trusts.

ay deny equitable enforcement of 
hen it finds that change of cir- 
:hat easement no longer in the n so finds, the court may allow 
dy in an action to enforce the

test may be used to determine 
conservation easement is in the

'a), substitutes "Any action" for

person otherwise authorized and

and shall not be construed to."
lOt".
I, inserts "some" following "au- 

r language changes not affecting

onally a t common law;

iterest in the burdened

nterest in real property, it 
ement in force in some 
of the easement must own 
iperty (the "dominant es- 
ie easement.
clarifies common law by 
•meiit may be enforced by 
der.
sses the problem posed b> 
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served only a limited number of purposes and its 
reluctance to approve so-called "novel incidents." 
Easements serving the conservation and preser­
vation ends enumerated in Section 1(1) might fail 
of enforcement under this restrictive view. Ac­
cordingly, subsection (3) establishes that conser­
vation or preservation easements are not unen­
forceable solely because they do not serve pur­
poses or fall within the categories of easements 
traditionally recognized at common law.

Subsection (4) deals with a variant of the fore­
going problem. The common law recognized 
only a limited number of "negative easements" 
— those preventing the owner of the burdened 
land from performing acts on his land that he 
would be privileged to perform absent the ease­
ment. Because a far wider range of negative 
burdens than those recognized at common law 
might be imposed by conservation or preserva­
tion easements, subsection (4) modifies the com­
mon law by eliminating the defense that a con­
servation or preservation easement imposes a 
"novel" negative burden.

Subsection (5) addresses the opposite prob­
lem—the unenforceability at common law of an 
easement that imposes affirmative obligations 
upon either the owner of the burdened property 
or upon the holder. Neither of those interests 
was viewed by the common law as true ease­
ments at all. The first, in fact, was labelled a 
"spurious" easement because it obligated the 
owner of the burdened property to perform af­
firmative acts. (The spurious easement was dis­
tinguished from an affirmative easement, illus­
trated by a right of way, which empowered the

easement’s holder to perform acts on the bur­
dened property that the holder would not have 
been privileged to perform absent the easement)

Achievement of conservation or preservation 
goals may require that affirmative obligations 
be incurred by the burdened property owner or 
by the easeme.it holder or both. For example, 
the donor of a facade easement, one type of 
preservation easement, may agree to restore the 
facade to its original state; conversely, the hold­
er of a facade easement may agree to undertake 
restoration. In either case, the preservation 
easement would impose affirmative obligations. 
Subsection (5) treats both interests as easements 
and establishes that neither would be unenforce­
able solely because it is affirmative in nature.

Subsections (6) and (7) preclude the touch and 
concern and privity of estate or contract defens­
es, respectively. Strictly speaking, they do not 
belong in the Act because they have traditionally 
been asserted as defenses against the enforce­
ment not of easements but of real covenants and 
of equitable servitudes. The case law dealing 
with these three classes of interests, however, 
had become so confused and arcane over the 
centuries that defenses appropriate to one of 
these classes may incorrectly be deemed applica­
ble to another. The inclusion of the touch and 
concern and privity defenses in Section 4 is a 
cautionary measure, intended to safeguard con­
servation and preservation easements from in­
validation by courts that might inadvertently 
confuse them with real covenants or equitable 
servitudes.

Action In Adopting Jurisdictions
Variations from Official Text:
District of Colombia. Omits this section.
Maine. In subsec. (I), inserts "or does not run with" 

following "to".
Adds a subsec. (8) which reads: " It does not run to the 

successor and assigns of Ihe holder."

Mloaladppl. Introductory material reads: “A conserva­
tion easement shall be valid despite the following".
In subsec. (2). substitutes " It may be" for “ It can be".
Texas. In subsec. (5), substitutes "on" for "upon" in 

both instances.
Wlsconetu. Mattes minor language changes not affecting 

substance.

Library References
Health and Environment «=>25.5(4).
CJ.S. Health and Environment §§ 91 el scq., 130, 132. i/

DV
§ 5. [Applicability] -I

(a) This Act applies to any in terest created a fte r its effective date which complies w ith 
this Act, whether designated as a conservation easement or as a covenant, equitable 
servitude, restriction, easement, o r othenvise.

(b) This Act applies co any in terest created before its effective date if it would have 
been enforceable had it been created a fte r its effective date unless retroactive application 
contravenes the constitution or laws of this S tate or the United States.

(c) This Act does not invalidate any interest, whether designated as a conservation o r 
preservation easement or as a covenant, equitable servitude, restriction, easement, or 
otherwise, that is enforceable under o ther law of this State.

COMMENT
There are four classes of interests to which gg
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R i c h a r d  A . B r a d l e y  
L e g i s l a t i v e  C o u n s e l

C h r i s  C h r i s t e n s e n  has  a sk e d  t h a t  I  s u g g e s t  a s o l u t i o n  t o  t h e  
c o n c e r n  t h a t  t h e r e  w i l l  b e  e f f o r t s  t o  e v a d e  m u n i c i p a l  ad 
v a l o r e m  p r o p e r t y  t a x a t i o n  b y  t h e  u s e  o f  c o n s e r v a t i o n  e a s e ­
m e n ts  .

T h e  u s e  o f  t h e  c o n s e r v a t i o n  e a s e m e n t  s h o u l d  r e s u l t  i n  a d e ­
c r e a s e  i n  t h e  v a l u e  o f  t h e  p r o p e r t y  s i n c e  some o f  t h e  r i g h t s  
t o  t h e  u s e  o f  t h e  p r o p e r t y  h a v e  b e e n  t r a n s f e r r e d  t o  a m u n i c ­
i p a l i t y  o r  a n o n p r o f i t  c o r p o r a t i o n .

T h e  e a s y  a n sw er  i s  t o  p r o v i d e  f o r  some p e n a l t y  on an i n c o n ­
s i s t e n t  u s e  o r  t h e  t r a n s f e r  o f  t h e  e a s e m e n t  t o  t h e  ow n er  o f  
t h e  p r o p e r t y  t h a t  i s  t h e  s u b j e c t  o f  t h e  e a s e m e n t ;  s u c h  a 
t r a n s f e r  w o u ld  r e s u l t  i n  t h e  m e r g e r  o f  t h e  tw o e s t a t e s  and 
t h e  e l i m i n a t i o n  o f  t h e  c o n s e r v a t i o n  e a s e m e n t .

W h i l e  t h e r e  a r e  u n d o u b t e d l y  m y r ia d  w ays o f  a c h i e v i n g  t h i s  
g o a l ,  I  n o t e  t h e  e x i s t e n c e  i n  s t a t e  la w  o f  a s i m i l a r  p r o ­
v i s i o n  t h a t  a p p l i e s  a s a n c t i o n  on  t h e  t r a n s f e r  o f  p r o p e r t y  
r e c e i v i n g  t h e  b e n e f i c i a l  fa r m  u s e  a s s e s s m e n t .  I  r e f e r  t o  AS 
2 9 .4 5 .0 6 0 ,  p r i m a r i l y  s u b s e c t i o n s  ( a )  and  ( b ) ; t h o s e  s u b ­
s e c t i o n s  p r o v i d e :

S e c .  2 9 .4 5 .0 6 0 .  FARM OR A G R IC U LT U R A L  LAND. ( a )  Fa rm  
u s e  la n d  i n c l u d e d  i n  a fa r m  u n i t  and  n o t  d e d i c a t e d  o r  
b e i n g  u s e d  f o r  n o n fa r m  p u r p o s e s  s h a l l  b e  a s s e s s e d  on  
t h e  b a s i s  o f  f u l l  and t r u e  v a l u e  f o r  fa r m  u s e  and may 
n o t  b e  a s s e s s e d  a s  i f  s u b d i v i d e d  o r  u s e d  f o r  some o t h e r  
n o n fa r m  p u r p o s e .  T h e  a s s e s s o r  s h a l l  m a i n t a i n  r e c o r d s  
v a l u i n g  t h e  la n d  f o r  b o t h  f u l l  and  t r u e  v a l u e  and fa rm
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i s  c o n v e y e d  t o  th e  ow n e r  o f  t h e  p r o p e r t y ,  th e  owner 
s h a l l  pay  to  th e  m u n i c i p a l i t y  an am oun t e q u a l  t o  t h e  
a d d i t i o n a l  t a x  a t  t h e  c u r r e n t  m i l l  l e v y  t o g e t h e r  w i t h  
e i g h t  p e r c e n t  I n t e r e s t  f o r  t h e  p r e c e d i n g  10 y e a r s ,  a s  
th o u g h  t h e  la n d  h a d  n o t  b e e n  a s s e s s e d  s u b j e c t  to  t h e  
c o n s e r v a t i o n  e a s e m e n t .

( b )  T o  s e c u r e  th e  a s s e s s m e n t  u n d e r  t h i s  s e c t i o n ,  an 
ow n er  o f  l a n d  s u b j e c t  t o  a c o n s e r v a t i o n  ea sem e n t  m u s t  
a p p l y  to  t h e  a s s e s s o r  b e f o r e  May 15 o f  e a c h  y e a r  i n  
w h i c h  t h e  a s s e s s m e n t  i s  d e s i r e d .  T h e  a p p l i c a t i o n  s h a l l  
b e  made u p o n  fo rm s p r e s c r i b e d  b y  t h e  a s s e s s o r  and s h a l l  
i n c l u d e  i n f o r m a t i o n  t h a t  may r e a s o n a b l y  be  r e q u i r e d  t o  
d e t e r m in e  t h e  e n t i t l e m e n t  o f  t h e  a p p l i c a n t . "

i
N o te  some ch a n g e s  s u g g e s t e d .

S i n c e  t h e r e  i s  no r e im b u r s e m e n t  t o  t h e  m u n i c i p a l i t y  f ro m  t h e  
s t a t e ,  I  h a v e  e l i m i n a t e d  t h e  p a r t i c i p a t i o n  b y  t h e  s t a t e  a s ­
s e s s o r  and  t h e  r e f e r e n c e s  t o  t h e  s t a t e .

I  h a v e  s u g g e s t e d  a te n  y e a r  p a y b a c k  p e r i o d ,  i n  p l a c e  o f  t h e  
s e v e n  y e a r  i n  AS 2 9 .4 5 .0 6 0 .

I f  I  may b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .

R A B : g c  
WKG7/122
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S e n a t o r  J a n  F a ik s  

J o h n  R e e s e  

M a rch  9; 1989 

S «B ♦ 123

S . B .  123 . I m p l i c a t i o n s  o f  c o n s e r v a t i o n  e a sem e n t  o n :

1. E l i m i n a t i o n  o f  p r o p e r t i e s  f ro m  ta x  b a s e ,  and

2. A b i l i t y  o f  o w n e r  o f  p r o p e r t y  t o  c o n t r o l  u se  o f  
e a s e m e n t  o r  e v e n  o b t a i n  r e t u r n  o f  e a s e m e n t  by  d o n a t i o n  to  a sham  
n o n - p r o f i t  o r g a n i z a t i o n .

★ ★ ★

1 . T a x  B a s e . O b v i o u s l y ,  d o n a t i o n  o f  th e  e a s e m e n t  
r e m o v e s  t h e  s e g m e n t  o f  th e  p r o p e r t y  f r o m  th e  ta x  b a s e .  P r o p e r t y  
t a x e s  a r e  a f u n c t i o n  o f  m ark e t  v a l u e ,  and t h e  l i m i t a t i o n  o f  t h e  
e a s e m e n t  may f r e q u e n t l y  r e d u c e  t h e  m a rk e t  v a l u e  o f  a p r o p e r t y .  
I n  some s i t u a t i o n s ,  the  n a t u r e  o f  a p a r t i c u l a r  ea sem en t may 
v i r t u a l l y  e l i m i n a t e  the  m a r k e t a b i l i t y  o f  a p r o p e r t y  a n d ,  
t h e r e f o r e ,  i t s  c o n t r i b u t i o n  to  t h e  g e n e r a l  ta x  b a s e .

On t h e  o t h e r  h a n d ,  t h i s  i s  n o t  r e a l l y  a change  i n  
t h e  la w .  P r e s e n t l y ,  any  o w n er  o f  a p r o p e r t y  can  d ona te  t h e  
p r o p e r t y  to  a q u a l i f i e d  n o n - p r o f i t  g r o u p ,  c h u r c h ,  c h a r i t y ,  e t c . ,  
a n d  t h e r e b y  rem o ve  i t  from  th e  t a x  b a s e .  T h e  q u e s t i o n  i s  w h e t h e r  
t h e r e  a r e  a n y  c o n t r o l s  on th e  p r o c e s s .

T h e  c o n t r o l s  a r e  s i m p l e  e c o n o m i c s .

W hat t h e  p e r s o n  g i v e s  up  by d o n a t i n g  t h e  e a s e m e n t  
i s  v a l u e d  a c c o r d i n g  t o  th e  m a r k e t .  I f  i t  i s  i n s i g n i f i c a n t  ( e . g .  
c a n n o t  c h a n g e  t h e  fa ca d e  o f  a b u i l d i n g  f o r  f i v e  y e a r s ) ,  t h e  
m a r k e t  v a l u e  w i l l  ch a n g e  l i t t l e .  I f  i t  i s  s u b s t a n t i a l  ( e . g .  
d o n a t i o n  o f  p r im e  d e v e lo p m e n t  a c r e a g e  t o  be u s e d  as park  l a n d ) ,  
t h e  l o s s  t o  th e  ta x  r o l l s  w o u ld  be h u g e .  B u t  t h e  d o n a t o r  l o s e s  
t h e  v a l u e  o f  w h a t  i s  d o n a te d  —  v e r y  l i t t l e  i n  t h e  f i r s t  ex a m p le  
a n d  a l o t  i n  th e  s e c o n d .  Th e  ta x  l o s s  i s  a s m a l l  p a r t  o f  t h e  
l o s s  i n  e i t h e r  c a s e .  Th e  w i l l i n g n e s s  o f  t h e  c o n t r i b u t o r  i s  
t e m p e r e d  by h i s  o r  he r  own p e r s o n a l  f i n a n c i a l  w e l l  b e i n g ,  
p o s s i b l y  t h e  m ost e f f e c t i v e  c o n t r o l  i n  o u r  s o c i e t y .

B u t ,  i s  i t  s u b j e c t  t o  a b u s e ?  T h i s  b r i n g s  us t o  
t h e  s e c o n d  i s s u e .

T O :

FROM:

D A TE :

R E :
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2 * U se  o f  Ea sem en t  a s  a R u s e  t o  A v o id  T a x e s . F i r s t /  
i t  i s  i m p o r t a n t  t o  n o t e  t h a t  t h e  b a s i c  m o t i v a t i o n  c o n t r o l /  s e l f -  
i n t e r e s t /  i s  a t  p la y  h e re .  I f  som eon e  i s  g o in g  t o  d o n a te  an 
e a s e m e n t/  t h e  maximum f i n a n c i a l  b e n e f i t  o f  d o in g  so  r e q u i r e s  t h a t  
t h e  r e c i p i e n t  be o r g a n i z e d  a s  a n o n - p r o f i t  g roup/  m e e t in g  t h e  
s t a t e  and  f e d e r a l  r e q u i r e m e n t s  f o r  d e d u c t i b i l i t y  o f  
c o n t r i b u t i o n s /  ta x  c r e d i t s /  e t c .  U n d e r  f e d e r a l  law/ a n y  
o r g a n i z a t i o n  r e c e i v i n g  tax d e d u c t i b l e  g i f t s  m u s t  have  p r o v i s i o n s  
i n  i t s  a r t i c l e s  o f  i n c o r p o r a t i o n  a n d  b y - l a w s  w h i c h  r e q u i r e  a s s e t s  
t o  be u s e d  s o l e l y  f o r  the  n o n - p r o f i t  p u r p o s e /  and  i f  d i s s o l v e d /  
t h e  a s s e t s  ( i n c l u d i n g  c o n s e r v a t i o n  e a s e m e n t s )  m us t  be c o n t r i b u t e d  
t o  a s i m i l a r  ta x  q u a l i f i e d  n o n - p r o f i t  g r o u p .  S t a t e  law i s  
s i m i l a r /  a l t h o u g h  n o t  q u i t e  a s  s p e c i f i c .  See  AS 1 0 .2 0 .  I t  
c a n n o t  be g i v e n  b a ck  ( u n l e s s  t h e  e a s e m e n t  i t s e l f  r e q u i r e s  i t ) .

I f  t h e  c o n t r i b u t o r  d i d  r e c e i v e  i t  back/  t h i s  w o u ld  
b r i n g  due  r e c a p t u r e  r u l e s  o f  t h e  I n t e r n a l  R e v e n u e  S e r v i c e /  w h i c h  
w o u l d  make i t  a v e r y  e x p e n s iv e  c h o i c e .  On t h e  o t h e r  hand/ i f  t h e  
e a s e m e n t  p r o v i d e d  f o r  r e t u r n  a f t e r  a p e r i o d /  th e  ta x  i m p l i c a t i o n s  
w o u l d  be v e r y  s m a l l/  a s  t h e  m a r k e t  v a l u e  e f f e c t  w o u ld  be v e r y  
s m a l l  f r o m  th e  b e g i n n in g .

I  d o u b t  i f  t h e r e  a r e  l o c a l  p r o p e r t y  ta x  r e c a p t u r e  
r u l e s  d e s i g n e d  f o r  t h i s /  b u t  e v e n  w i t h o u t  t h a t/  t h e  f e d e r a l  
i n c o m e  t a x  d e d u c t i o n s  and tax  c r e d i t s  a r e  t h e  b i g  i t e m s  f o r  t h e  
c o n t r i b u t o r .

* *  *

I n  summary/ a c o n s e r v a t i o n  e a s e m e n t  a l l o w s  c o n t r i b u t i o n  
o f  p a r t  o f  an a s s e t /  w h i l e  l e a v i n g  i t  p a r t i a l l y  on th e  ta x  r o l l s /  
r a t h e r  th a n  r e m o v in g  i t  c o m p l e t e l y .  I t  c a n n o t  be u s e d  to  a v o i d
f c a x c o  b c c a u o «  t h e  o u b o  t a n  fc i a l  I n t e r n a l  R a v o n u o  S o r v i o o  b o n o f i  t *

a r e  r e v e r s e d  i f  t h a t  i s  t r i e d .  F e d e r a l  and  s t a t e  law  r e s t r i c t  i t  
a s  w e l l .

M E M O R A N D U M  -  S . B .  1 2 3 P a g e  2
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Programs for Preservation.a l i e n .  y .y . i  , Education .Education Is ?in important aspect of preservation. 1
j  r  • :>$ Anchorage Historic Properties, Fnc. has been irwtnimentaUrv the V'VU K

Anchorage Historic Properties, Inc. accomplishes.its goals through' placement of interpretive historic kiosks at important ' ‘ , , P
a variety of programs: ’ ' /■ j sites in the downtown area. These’klosks and a

; • .wV.d... . . b if.rygjfa guided walking tour, offered in the .( V  ■■rig
Revolving Loan Fund Anchorage Historic’Prbperties. lnc'nmkcsfi,? • summer montlu, help bring to life .t 

•̂v;r jyiiff short-tcrirr loans available for the acquisition; study,' rehabilitation ’ ’M -(be events 1,people and places of 
■ or repair of qualifying propertied within thfc municipality. As loans'w- Anchorage’s colorful past.’ . 

are repaid or moncy is raised from the sale of properties; it goes'i-ifiS t ;:V
back'into. tire revolving loan fund for use on o t h e r p r o p c r t i e s . " A d v o c a c y  Anchorage Historic . %

Properties, Inc. acts as a leader iir.y^'^:
• , , Easement Progrom> Histdric(reseryati0neasemcnt.s.j)av^' ^ f e » ^  . encouraging the preservation an d ^ jra r
. .- | 'ybecome.a^impdrtain'tlool for prdtectingsighifiaiirtqnoperiies^^- appreciation of l\istoric properties 

. Property owners may receive valuable tax.’advantages when t h e y ,

You Con Help

Please join us in helping to protect and preserve Anchorage’s
tattinge.* 1 : • • . .

Become a member ,You can join Anchorage Historic .

Funding
. .     ... ........

. Property Management- Anchorage Historic Properties, Inc, Anchorage Historic Properties, Inc.
provides management for such'propertiesas the popular Oscar , received funding of $1.7 million . .
Anderson House,- which is open to visitors for tours and special from a voter initiative that was- »
events'. , ; ”, * . ■" approved by the public, as part of'

‘■J'iV'-iv'i ' ‘   h r \  ?; • the Project’80'program. These .•

self-supporting through earned 
revenues, memberships, contributions 
and project grants. - •...

■ t...
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i Wan! To Help

Yes! I want to help Anchorage Historic Properties, Inc. preserve 
our city’s heritage. v•i
□ Sign me up us a member. My $10 check-is endosgd.
□ Please accept my contribution for $ ’ _______
Name V " '  W  • ’

dedicated citizens who believe In historic preservation.
. . . .  - ;MnlfP .1 rnnrrihlirinn * Ynur 'iiUiflntml rnnlrikifinn tuill* i

Address . ' y A * rt/iTb I*
I / , ’ * /I? Make a contribution: Your additional contribution'will^
I .' help us to continue the important work we now da and itf$JZ 
I ’ will allow us to do more. • ■'’■jr**'Z

. . . .  _ 
Volunteer AnclWrage Historic Properties, Inc. relies ’ tOtfZ 

jt upon a small staff and a volunteer board to carry out its 
programs for preservation. You can lielp by. volunteering 
your time to lead a tour, staff the Oscar Anderson'House, ■’.?; 
or work on a special even or project. .

City's'^v->'’--v'; Z i n ' ■
Please indicatc.areas in which you would be able to assist 

• Anchorage Historic Properties, Inc.

Fortnore information, contact Anchorage Historic ., • V, |  
Properties, Inc. 524 West Fourth Avenue Anchorage, •£«’■ I 
Alaska 99501; (907) 274-3600. > . ' i'.'l

,-V - • ^ i r ■ ,t t ■
Member National Trust for Historic Preservation 'k~ ■ Z

□ Membership Development
□ Office Support
□ Fundraising  ̂ - •
□ Newsletter
□ Special Events
□ Public Relations

’□OldCity Hall ’ -
□‘Fourth Avenue Theatre 
.□ Oscar Anderson House
□ Downtown Preservation
□ Bootlegger Cove Cabin >'
□  Other: 1 _

Please make ^our check payable 
to'Anchorage Historic 

; Properties, Inc. and mail it to 
, '.;Z. 524 West Fourth Avenue,

•'?..•! Anchorage,'Alaska 99501,
(907)274-3600. . ' .

• H r
1 _ cAj

p ■ ■Informational kiosk, one of 
. 12 placed m downtown 
Anchorage by Anchorage ‘

i

H • Historic Properties, Inc: I
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P r e s e r v a t i o n  E a s e m e n t s
C a n  T h e y  W o r k  f o r  Y o u ?
Many nonprofits find preservation easement programs ideal for fulfilling 
their missions, achieving conservation and historic goals, and offering tax 
advantages to their donors— all at the same time. How does such a 
program work, and does it make sense for your organization?

T h e  H i s t o r i c  P r e s e r v a t i o n  C o m m i s s i o n  

u s e s  e a s e m e n t s  t o  g u a r a n t e e  t h e  p e r p e t u a l  

m a i n t e n a n c e  o f  l a n d m a r k s  w i t h o u t  t h e  

c o s t  a n d  r e s p o n s i b i l i t y  o f  h o l d i n g  a n  

e n t i r e  p r o p e r t y .

B y  A n n e  M .  N a t i o n

W hat d o  an  old V ic to r ian m a n ­
s ion , a p icn ic  a r e a ,  a n d  a 
sw am p have in common? II' 

you a n sw e red  "a  s u m m e r  i n  rea l  l o r  the 
M inis ters,1" read  on. You may he pleas­
an t ly  s u r p r i s e d .  T o  a n o n p r o f i t ,  th e  
above p ro p e r t i e s  shou ld  a p p e a r  as p o t e n ­
tial sou rces  of’ p res e rv a t ion  easements, 
m any  o f  which qua lify l o r  conserva t ion  
con tr ib u t io n s  u n d e r  1KS cha r i tab le  d o n a ­
tion gu ide lines. Such con tr ib u t io n s  not 
only h e lp  a nonp ro f i t  to c a n  y ou t  its o r ­
gan iza tiona l pu rpose ,  bu t  can  assist the 
d o n o r  by p rov id in g  a multi-year c ha r i ta ­
ble tax d e d u c t io n  while r e d u c in g  p r o p ­
erty, estate, a n d  gift taxes.

S o u n d  interesting? Nation-wide, h u n ­
d r ed s  o f  nonp ro f i t s  have an sw e red  "yes." 
Fo r  mos t,  c a s em e n t s  h av e  i n s u r e d  a 
means o f  p rese rv ing  this country 's  h e r i ­
tage a n d  beauty. T h e s e  nonp ro f i t s  have 
been able to secure, fo r themselves, c on ­
trol o v e r  tho se  aspects o f  p r iva te  p r o p e r ­
ties which a re  o f  n a tu ra l  o r  h is tor ic im ­
po r tance . T h e  con tro l l ing  nonp ro f i t  can 
then  r e q u i r e  p ro p e r ty  ow ne rs  to main- 
lain wildlife habita ts o r  m ake  repa irs  to 
historic houses a n d  can even  p reven t new 
cons truc t ion  011 o p en  space, b e s t  o f  all, 
these costs a rc  bo rn e  by the  p ro p e r ty  
owner, n o t  the  nonp ro f i t .  A nd  by o b ta in ­
ing s e p a r a t e  cash d o n a t io n s  f rom  the

Anne M. Nation is presently working as a 
freelance writer and consultant in conjunc­
tion with nonprofit organisations. Recent 
community development efforts include giant 
preparation, involvement with comprehensive 
plan review process, and readying program 
promotional materials. Previous experience 
includes six years as Ihe CEO of a private, 
nonprofit human sendee organisation. Ms. 
Nation may be reached ot RR 2, Pox Hi, 
Friend, Nebraska 68351) (■f02-V-l7-67l>l).

nonprofit woki.d, vot„ fl, n o . 6. Published by 
The Society For Nonprofit Organizations, 
63 M Odana Road, Suite I, Madison, \VI 
53719.

orig inal dono rs ,  n o np ro f i t s  can establish 
s tew ardsh ip  f lu id s  as a m eans o f  ongo in g  
p r o g r am  su pp o r t .

'Phis is the  c losest som e  nonp ro f i ts  will 
come to " e a t ing  th e i r  cake and  hav ing  it 
loo."

W H A T  I S  A  P R E S E R V A T I O N  
E A S E M E N T ?

A p r e s e r v a t i o n  e a s em en t ,  a lso r e ­
fe r r e d  to as a c on se rva t io n  easement, is a 
legal a p p e n d a g e  to a land  d e e d  th a t  
t ran s fe rs  a qua li f ied  in teres t in th e  p r o p ­
e r ty  to a n o np ro f i t  o r  gove rnm en ta l  un i t  
fo r th e  pu rp o se s  o f  preserv ing, in p e rp e ­
tuity, specific f e a tu r e s  o f  the proper ty .

In  Nebraska , fo r  example, the H is­
to r i c  P r e s e r v a t i o n  C o m m is s io n  o f  
L inco ln/Lancas te r  C ou n ty  is p res en t ly  
w o rk ing  in con ju n c t io n  with a city l and ­
m a rk  o rd in a n c e  to  receive dona t io n s  o f  
facade e a sem en ts  o n  des igna ted  historic 
s t ruc tu res .  A l th o u gh  th e  Comm iss ion  is 
in te res ted  in in su r in g  that bu i ld ings d e ­
te rm in ed  to he l a n dm a rk s  a re  p rese rved  
as pa r i o f  th e  area's  heri tage, it is n e i th e r  
practical n o r  cost effective fo r  th e  C om ­
mission to a t t em p t  actually to own and  
m a in ta in  d e s ig n a ted  s t ruc tu res, b y  ho ld ­
ing an  easemen t, th e  Comm iss ion will be 
able  to g u a r a n t e e  th e  p e rp e tu a l  m a in te ­

nance  o f  th e  l a n dm a rk s  in a historic m a n ­
n e r  w ithout the  cost a n d  respons ib il i ty  o f  
ho ld ing  an en t i re  p roper ty .

Upriver, in G r a n d  Island, Nebraska, 
the Platte River W hoo p in g  C ra n e  T r u s t  
(the T ru s t)  is us ing  conse rva t ion  case ­
m en ts  fo r  the  p ro tec t ion  o f  th r e a te n ed  
a n d  e n d a n g e r e d  species. Focusing on  the 
need  to act qu ick ly to p r c s c .v e  critical 
wildlife hab ita ts fo r  the  w hoop ing  c rane , 
s a n d h i l l s  c rane ,  a n d  o t h e r  m ig r a t o r y  
birds, tlu: T ru s t  was a u tho r iz ed  to ac­
qu i re  land to secu re  th e  ecosystem. Rec­
ogn iz ing  tha t  it lacked the  fu n d s  to  p u r ­
chase all th e  land a lo ng  an  80-mile s t re tch  
o f  river, th e  T ru s t  c on cen t r a ted  o n  b u y ­
ing  on ly key roos t sites. It th en  u sed  c o n ­
se rva t ion  e asem en ts  to p u rc h a s e  m a n ­
a g em en t  r igh ts  o n  s u r r o u n d i n g  lan d  th a t  
cou ld  se rve  as a b u f f e r  a n d  p ro te c t  we t­
land a n d  grass land  fe e d in g  sites. T hu s ,  
the  T r u s t  has been able to sp re ad  its l im ­
ited fund s across a la rge  g e o g ra ph ic  a re a  
to rap id ly  deve lop  critical roos t  site c om ­
plexes.

Ill add i t ion  to ach iev ing im m ed ia te  
c o n s e r v a t i o n  goa ls ,  i f  t h e  c a s e m e n t  
results in a re du c t io n  in th e  ability o f  
p r e s en t  a n d  fu tu r e  ow ne rs  to use a p r o p ­
e r ty  a cco rd ing  to its "h ighes t  a n d  best use 
value," it can  resu lt  in p r e s en t  a n d  f u tu r e  
tax advan tag es  to a d o no r .  T h e  classic e x ­
am p le  is an  old h om e  in the  m idd le  o f  an 
a re a  r ipe  fo r  d ev e lopm en t .  T h e  assessed
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value o f  the properly at its highest and 
host use is $!i0l),()0l). Th is usage, how­
ever, requires that the home he razed in 
favor o f  a high-rise apartment complex. 
T h e  owners ol the home do not wish to. 
have the building destroyed. I hey want 
it to remain a < lassie, single-1.imily mill, 
b y  attaching a preservation casement t '1 
the deed and iraiislei ing the i iglil o f  the 
easement to a qualified nonprofit, the 
owners can e l’fri lively block the ilestnie- 
tion o f  the house for developm ent pur­
poses, T h e y  continue as the legal owners 
o f  the structure, while the easement en­
sures that the building remains in its 
present state and that I'm lire owners 
maintain the house in its historic form, 
b y  blocking the possibility for develop ­

ment, the owners reduce the "highest 
and best use" o f  the property to that o f a 
single-fam ily dwelling . T h e  appraised 
value o f  the house drops to that o l similar 
homes— say, $ 120,000. Th is  revised valu­
ation heroines the standard used lor d e ­
term ining properly taxes, as well as any 
estate and gili. taxes connected with (lie 
transfer o f  the property.

Tod e ie rm in e  the value o f such at bar- 
itahle donation, the formula, at its sim­
plest, is to subtract the value ol the prop­
erty before the preservation easement 
from the value o f the property after the 
easem ent. In  th is case, $.000,000 - 
$120,000 $380,000. Th is  donor value
o f the gift would he deductible to the full 
extent allowed by the law.

No i all properties qualify for charita­
ble contributions. Tab le  I outlines those 
properties which meet IRS  guidelines. In 
the case o f  I larris Mouse and the I’hi 
D e lta 'I beta House in Lincoln, Nebraska, 
both donors had their buildings placed 
on the Nationa l Register o f  Historic 
I’laies prior lo making any donation. 
Th is process, which took approximately 
three months, served to confirm that the 
properties met the test o f  being certified 
historic .structures,

It is worth noting that the IRS has re- 
ccittly published rules and regulations 
specifically relating to the donation o f 
easements. Such action is an indicator 
that an area is demonstrating a potential 
for abuse. 11 also indicates that a claim in 
this area may serve to flag a return for an 
audit. T o  avoid problems with future rev­
enue rulings, a donor may want to review 
existing revenue rulings or request a pri­
vate ru ling. (See "F irs t A le r t "  in the 
N o vcm h e r -D e ce m b e r  198G Nonprofit 
World for a relevant revenue ruling cita­
tion).

A  private ruling is an advance agree­
ment by the IRS that a deduction is ac­
ceptable. A  private ruling may be ob­
ta ined  by w r it in g  the IR S  district 
director, outlining the proposed conser­
vation contribution and stating all perti­
nent facts in a fair and accurate manner. 
I f  a ruling favoring the contribution is re­
ceived, the donor will be protected, even 
in die event o f  future, retroactive reve­
nue rulings against preservation ease­
ments. T h e  only exception would be if  
frau du len t or m is leading statements 
were made by the petitioner.

In general, the lest used in determ in­
ing a qualified contribution is whether or 
not the owner is giving up something o f  
value. It i f  cannot be demonstrated that 
the property value decreases, or worse 
yet i f  the easement actually increases the 
value o f the properly, do not expect it to 
qualify as a tax deduction.

However, the transfer o f  an easement 
is not contingent upon it being tax de ­
ductible. Easements may still be trans- 
fered by owners interested in perpetual 
maintenance or may be purchased by an 
organization intent on ensuring property 
preservation.

W H Y  A  P R E S E R V A T I O N  
E A S E M E N T ?

'F lic  advantage most commonly cited 
by organizations using casements is that 
they allow for the best use o f  limited re­
sources when working to preserve land 
or buildings. O ften  the cost o f owning 
and maintaining a property is expensive 
and time consum ing. By using ease­
ments, nonprofits can acquire only those 
property rights that are o f  interest to

Tablo 1
Qualified Properties

Typo ol Property

Land moos I or 
outdoor rocronlion 
by or oducallonol 
the genoral public.

Arolnllvoly natural 
habitat offish, 
wlldlilo, Of plains, oi 
similar ocosyslom.

Cortaln opon spaco 
(Including farmland 
and lorosl land).

Hlslorlcolly Impor­
tant land aron or a 
cortlllod historic 
slrucluro.

Itoiitilrunionln

Substantial and 
logular uso ol Iho 
gonoial public.

Piolocls a signi­
ficant rolalivoly 
natuinlhnbltal.

Dollnltlona

Pursuant to a clearly 
delinoatod govern- 
monlal policy and 
will yiold significant 
public bonolil; 

or
For Iho sconlc 
enjoyment ol Iho 
public and will yield 
a significant public 
bonulii.

Musi bo a histori­
cally Important Innd 
niun oracorllliod 
historic slrucluro.

This would include boating and llshlng arons opon lo Iho 
public.
Accoss: Rpslrlciions In Iho ceso ot Inhnbilod ptoparty can 
apply, provided ilioy are nol overly prohibitive.

includos hnbiints lor taro, threatened, or ondangorod 
species; hnbiiais that oro high-quality oxamplos ol ocosys- 
loins; and hnbiiais Ihnl ate In or adjoin parks, prosorvcs, 
or wildomoss ureas and would conlrlbulo lo Iho urea.
Accoss: Public nccoss moy bo roslrlclod II it is nncossnry 
lo Iho conservation ol Iho area; howovor, Iho donoo must 
bo allowed accoss lor the purposo ol sludy and preserva­
tion,

Government policy: Roqulros a spocllic conservation proj­
ect, e.g., Ilood provonlion or conlrol, outdoor lecroalion, 
irrigalion or walor supply prolocllon, erosion control, land 
managemonl plans, and land abutting or pari ol oxlsling 
conservation silos. Govornmont policy must domonslrnlo 
Ihnl il Is a cloarly thought oul and instituted olloil. Counly 
boards cannot simply pass Individual rosolullons accept­
ing proportios. Thoro must be criteria In oxislonce lhat are 
reviewed and applied on a caso-by-caso basis.
Sconlc onjoymom: Visual, nol physical, nccoss would ho 
Impnlrod by dovolopmonl ol iho land. Whnl innkos a silo 
sconlc Is dolormlnod caso-by-caso In consldorallon ol Iho 
particular vlow and ils Impact on Iho nroa. Chock on locnl 
or regional sconlc Invontorlos which might bo rolovant.
Significant public bonolil: On a case-by-caso basis, In­
cludos uniqueness ol land, Ils suitability lo proposod uso
ol open spaco by government policlos, scenic value, 
accessibility lo Iho public, and tho Importance ol Ihe partic­
ular piece ol proporty in conservation over olhors. Signi­
ficant public benelil must apply in conjunction with either 
government policy or scenic en|oymenl.
Accoss: Can bo roslrictod II necessary to conservation.

Historically Important land nroa: Any Indopondonlly signi­
ficant land that moots National Register crllorla lor ovaluo- 
Hon; any land aroa within a roglalorod historic district: or 
any land aroa adjacent lo a properly listod In Iho Notional Hogislorol Historic Plncos (but nol wilhln n roglslorod 
historic district).
Cetllliod historic stiucluro: Proporty lislod in Iho National Hogislar or localod in a roglslorod historic district.
Accoss: Tho proporty should gonornlly bo vislblo to tho 
public. Rostrictions may bo nppliod In casos ol piivato 
proportios curronlly boing utilized lor porsonal purposos, 
o.g., rosidoncos. Thon roasortablo viewing, Including 
touts, may bo used lo lutllll Iho roqulromonl. Accoss by Iho 
donoo lor photographic or rosoarch purposos Is generally 
required. Hoallh and snloty concorns about Iho physical 
condition ol Iho building moy roslrlct or prohibit public
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C o n s e r v a t i o n  e a s e m e n t s  a l l o w  t h e  P l a t t e  

R i v e r  W h o o p i n g  C r a n e  T r u s t  t o  s p r e a d  i t s  

l i m i t e d  f u n d s  a c r o s s  a  l a r g e  g e o g r a p h i c

a r e a .

d o w m cn t  f u n d  fo r  e xpen se s  associa ted 
with th e  r e g u la r  review o f  th e  p rope r ty .  
T h e y  may also he necessa ry  in th e  even t 
t h a t  the  h o ld e r  m u s t  take legal action 
aga in s t  a n  ow n e r  to fo rce  h om e  repa i rs  
o r  o th e r  ro u t in e  m a in te n an c e  r e q u i r e d  
hy th e  c a s em en t  deed .  W ith dec l in ing  
public  s u pp o r t ,  s u ch  fu nd s  m ay  becom e  
increas ing ly necessa ry  to e a s em en t  p r o ­
g ram s .  W hen  a ccu ra te ly  assessed a n d  
m anaged ,  a s t ew a rd sh ip  f u n d  can h e lp  a 
p r o g ram  to becom e  self-supporting.

them . T h is  p rov ides  c on tro l  w i thou t th e  
p rob lem s ol ow ne rsh ip  a n d  allows an  o r ­
gan iza tion to accomplish a lim ited o r g a n ­
iz a t io n a l  p u r p o s e  w i t h o u t  h i k in g  on  
a d d ed  e x t r a n e o u s  responsibilities. And 
by d ev e lop ing  a s tew ard sh ip  fund , the  
n o np ro f i t  can establish a financial means 
o f  c a r ing  fo r  th e  p ro p e r ty  in pe rpe tu i ty .

W hen  Nebraska 's Lower Platte Sm ith 
Na tu ra l  Resou rces District (NRD) laced a 
ilecrett.se in s ta le  su pp o r t ,  its executive 
s ta f f  looked tit a cq u i r in g  ea sem en ts  on  
wetlands as a m eans  o f  hab ita t p r e s e rv a ­
tion. U n d e r  th e  ex is t ing p rog ram , they 
n o w  p u r c h a s e  l im i t e d  m a n a g e m e n t  
r igh ts in lieu o f  a cqu i r in g  en t i re  p r o p e r ­
ties. It is, howeve r,  th e  c u r r e n t  l a n d ­
owners  who actually im p lem en t  th e  land 
m an a g em en t  p ro g ram .  T h e  fa rm e rs  a re  
still ab le  to ob ta in  income f rom  the  p r o p ­
e r ty  while th e  con tro l led  m an a g em en t  
e n h an ce s  the  land  as a wildlife habitat.

T h e  p rese rv a t ion  e a s em en t  p rov ides  
on e  o r  th e  most s t r ing en t a n d  c om p re ­
hensive m ean s  o f  con se rv ing  privately 
held p rop e r ly .  Since m any  historic, rec- 
ica tiona l, a n d  n a tu ra l  hab ita t p rop e r t ie s  
a rc  p r iva te ly  ow ned ,  th e  p r e s e rv a t io n  
e a s em en t  p rov ides  ari i rrevocable m eans 
o f  e n su r in g  th a t  conserva t ion  an d  p r e s e r ­
vation a r e  c o n t in u e d  in pe rpe tu i ty .  T h e  
c om m itm en t  does  not d ie  with (h cownc r .

n o r  is it t h r e a te n e d  hy the  p ro sp ec t  o f  a 
fo rced  sale d u e  to ow n e r  re location, cash 
flow p rob lem s, o r  es ta te  taxes..

H o ld e r s  o f  p rese rva t ion  easem en ts  r e ­
tain c on tro l  o v e r  tho se  a spec is  o f  the  
p ro p e r ty  d e e d e d  to them . T h e y  have the 
au tho r i ty  to r equ ire  th a t  p rop e r t i e s  he 
m a in ta in ed  hy th e  p r e s en t  o w n e r  in c om ­
pliance with th e  cond i t ions  o f  th e  ease ­
ment. This m eans  th a t  the h o ld e r  can 
fo rce  p r o p e r t y  r e p a i r s  a n d  block c o n ­
s t ru c t ion  th a t  would he c o u n t e r  to the 
pu rp o se s  o f  th e  easement. T h e  Society 
lo r  th e  P rese rva t ion  o f  New Eng land  A n ­
tiquities (SI’NEA) has even exe rc ised  this 
right hy th r e a te n in g  litigation aga ins t r e ­
luctant h om e  owners.

Note, however, th a t  r e p a i r  a n d  m a in ­
ten ance  costs a rc  th e  responsib il i ty o f  the  
owne r,  no t  ih e  n o n p ro f i t  h o ld in g  th e  
c asem en t.  I t is the respons ib il i ty o f  the 
no np ro f i t  to supe rv ise  the  e a s em en t  and  
to a s su re  adm in is t ra t ive ly  th a t  th e  te rm s 
o f  th e  d e e d  a r c  be ing  met. T h e  n o np ro f i t  
thus becomes the legal o v e rse e r  o f  the 
p roper ty .

In o r d e r  to cove r  adm in is t ra t iv e  costs, 
some n onp ro f i t s  (such as the  SPN EA  d is­
cussed above) now reques t  th a t  d o no rs  
m ake  a specific cash con tr ib u t io n  to a 
s tew ardsh ip  fund . T h e s e  monies, which 
a re  also lax deduc tib le , a re  u sed  as an  cn-

S T E P S  I N  C R E A T I N G  A  

P R E S E R V A  T I O N  E A S E M E N T  

P R O G R A M

X
as

-s

The I’lalte River Whooping Crime Tri/sl. is using conservation casements lo protect 
endangered species, such as these sandhills crimes.

I f  th e  con cep t  o f  a p re se rv a t ion  case ­
m e n t  p ro g ram  ap p e a l s  to you, a n d  i f  it is 
ph ilosophical ly  c om pa t ib le  with t h e  p u r ­
poses o f  y o u r  organ iza t ion ,  th e re  a r e  sev­
e ra l s teps to follow in se t t ing  u p  such  a 
p ro g ram . T h e  first s tep  is to re se a rch  the 
p r o g r am  fully to he cer ta in  th a t  it is feasi­
ble fo r  y o u r  o rgan iza t ion . T h e  second  
s tep  is to de s ign  the  p r o g r am — to d e ­
velop a s t ra tegy fo r  f ind ing  a d o n o r  a n d  
wo rk ing  with th a t  d o n o r  to c rea te  a m u ­
tually a g reeab le  p r o g ram .  We shall look 
a t the  essential c om pon en ts  involved in 
bo th  these steps.

Program Research

Accura te  re sea rch  a t  the  local level is 
essential to p rov id e  you with realistic e x ­
pec ta t ions o f  th e  time, effo r t,  a n d  costs 
involved in o p e r a t i n g  an  c a s em en t  p r o ­
g ram . Such  re sea rch  will allow you to 
m ake  an in fo rm ed  dec is ion abo u t  b e c om ­
ing involved in a n  e a s em en t  p r o g ram .  At 
a m in im um , y o u r  re se a rch  sh o u ld  in ­
c lude  the fo llow ing moves.

A ss ign  a c o o rd in a t o r  to take p r im a ry  
responsibil i ty for p r o g r am  re sea rch  and  
design . A l though  a com m it te e  o r  team 
may work with this pe rson , it is im p o r t a n t  
to have o n e  ind iv idua l in charge .

R ev iew  q u a l i f y in g  p r o p e r t i e s  to d e ­
t e rm in e  what type; o f  eligible s t ru c tu r e s  

■or o p e n  spaces a re  available a n d  o f  in t e r ­
est to yo u r  o rgan iza t ion . Y ou r  o r g an iz a ­
tional p u rp o s e  will d i re c t  this decision. 
(In th e  exam p le s  d iscussed  earlier, f o r  in ­
s t a n c e ,  t h e  H i s t o r i c  C o m m is s i o n  o f  
L incoln/Lancaster C ou n ty  is look ing  at 
l a n dm a rk  facades, while  the  cical N R D  is 
seek ing  ou t  wetlands).

E x am in e  p r e s e rv a t io n  c a s em en t  p r o ­
g r am s  tha t  exist o r  have ex is ted in yo u r  
g e o g r a p h i c  a re a .  T h i s  i n f o rm a t io n  is 
g enera l ly  available f rom  yo . tr  s ta te  his­
torical society o r  g am e  a n d  p a rk s  c om ­
mission. Meet with th e  o rgan iz a t ion s  in ­
volved to ga in a n  u n d e r s t a n d in g  o f  the i r  
p r o g ram  ope ra t ion s .  Reques t samp le s  o f  
th e i r  easem en t deeds .  T a lk  with p ro p e r ty

2k / NoNTRfJt-Tr W out.l) , v o l. . f>, NO. l i



■

owners  w ho  have p laced easem en ts  on  
deeds. Assess any p rob lem s they have e n ­
coun te red ,  a n d  iden tify  ways to avoid the 
same pitfalls. D e te rm in e  how to deve lop  
a p r o g ram  tha t  will com p lem en t  e f fo r ts  
a lready  ex is t ing  in y ou r  area.

I d e n t i f y  r e s o u r c e  p e o p l e  lo assist 
you r o rgan iz a t ion  a n d  po ten tia l d o no rs  
in th e  actual giv ing process, These peop le  
m igh t inc lude :  a t to rney s  fam il ia r  with 
the p r e s e rv a t io n  easem en t concep t and  
process, a p p ra i s e r s  who can accurate ly 
assess th e  va lue  o f  the  e a s em en t  in c o n ­
ju n c t io n  w ith the restr icted use o f  tlie 
p rop e r ty ,  a ud i to r s  o r  CPAs with know l­
edge  o f  c u r r e n t  lax adv an tag es  available 
to th e  d o n o r ,  architec ts able to verify the 
historic n a tu r e  o f  a pa r t icu la r  p roper ly ,  
wildlife specialists able lo verify th e  need  
to p r e s e rv e  a pa r t icu la r  habitat, a n d  ex ­
tension ag en t s  capab le  o f  iden t ify ing  gov­
e r n m e n t  c o n s e r v a t io n  p r o g r am s  tha t 
would s u p p o r t  o p e n  space ot f a rm land  
e a s e m e n t s .  D o n o t  he  s u r p r i s e d  il 
qualif ied re so u rc e  peop le  a re  no t locally 
available. (A po ten tia l  d o n o r  to L a n d ­
marks, Inc., o f  O m aha ,  b rough t  in an a p ­
p ra ise r  f r om  Kansas City, while th e  on e  
used hy th e  Phi Delta Mouse in Lincoln 
cam e f rom  S ioux City).

D e te rm in e  e x p e n d i t u r e s  tha t  th e  o r ­
gan iza tion a n d  d o n o r  can  expec t  to incur, 
A l though  actual costs will vary with the  
p ro p e r ty  involved, a checklist o f  cost fac­
tors sh o u ld  he developed . Fo r  the  o rg a n i ­
zation, cost fac tors to con s id e r  inc lude  
the a n n u a l  inspection, m a in ten an c e  r e ­
views, p r o p e r t y  rem ode l in g  o r  rehabil i ta ­
tion reviews, cost o f  init ia t ing repa irs  il'an 
ow n e r  r e fu se s  to comply with th e  case ­
ment, a n d  cost o f  in itia ting legal action 
against a recalc it ran t owner.  D ono r  costs 
will in c lude  a t to rn ey  a n d  a p p ra i s e r  Ices, 
certification costs to verify tha t the  ease ­
m en t  is f o r  a qua lify ing p roper ly ,  and  
filing fees, as well as any  s epa ra te  d o n a ­
tion to a s t ew a rd sh ip  fund . Do not o v e r ­
look e s t im a t in g  these costs to the  dono r .  
T h e y  a re  a necessary p a r t  o f  the  solicita­
tion a n d  in take  c om pon en ts  o f  the p r o ­
g r am  de s ign  (which we will discuss in the  
nex t section),

R ev iew  the  r e s e a r ch  to d e te rm in e  if 
yo u r  o rgan iz a t ion  is capab le  o f  op e ra t in g  
a viable p r e s e rv a t io n  e as em en t  p rog ram . 
I f  the  review is positive, th e  nex t  s tep  is to 
deve lop  a p r o g ram  des ign  that inc ludes 
s o l i c i t a t i o n ,  i n t a k e ,  p r o c e s s i n g ,  a n d  
follow-up com ponen ts .

Program Design

So l ic i t a t io n .  T h i s  p r o g r a m  c o m p o ­
nen t  t a rg e ts  po ten tia l d o n o r s  fo r  you r 
c asem en t p r o g ram ,  b eg in  by de l inea t ing  
ihe  types o f  qua lify ing p rope r t ie s  tha t 
you will be p u r su in g  as possibilities for 
o b t a i n i n g  p r e s e r v a t i o n  e a s em e n t s .  
S hou ld  y o u r  o rgan iza t ion  dec ide  no t to 
accept c e r ta in  types o f  easements, try to

T h e  p r e s e r v a t i o n  e a s e m e n t  p r o v i d e s  a n  

i r r e v o c a b l e  m e a n s  o f  e n s u r i n g  t h a t  

c o n s e r v a t i o n  i s  c o n t i n u e d  i n  p e r p e t u i t y .

iden t ify  o t h e r  no np ro f i t s  o r  un i ts  o l gov­
e r n m e n t  th a t  will accep t such c o n t r ib u ­
tions. A r r a n g e  to m ake  r e fe r ra l s  to  these 
enti ties w hen  a p p ro p r ia te .

N ex t ,  d e f i n e  th e  g e o g r a p h i c  a r e a  
f rom  which d o n o r s  will lie solicited. T h i s  
a re a  m igh t  he as small as a n e ig h bo rho od  
o r  as large as a state.

Finally, d ev e lop  a p rom o t io n a l  c am ­
pa ign  th a t  inc ludes  p res s re leases an d  a 
b ro c h u re  o r  flier p r ov id in g  de ta ils about 
th e  p rog ram .  Id en t i fy  key g ro u p s  l o  c o n ­
tact. In c lud e  re lev an t  public  a n d  pr ivate 
advocacy g ro u p s  such  as s ta te a n d  local 
historical societies, s ta te p a rk  a n d  wildlife 
agencies, p r iva te  conse rva t ion  clubs, and  
n e ig h bo rh o od  associations.

R em em be r  to co n s id e r  th e  motiva tion 
o f  yo u r  a u d ie n c e  w hen  p lan n in g .  Al­
th o ugh  th e  con cep t  o f  a tax d edu c t io n  
c an he lp  to sell the  p ro g ram ,  mos t  par t ic i­
p a n ts  d o n a t e  e a s em en ts  b e c au se  they 
wish to e n s u re  th e  p e rp e tu a l  p r e s e rv a ­
tion o f  t h e i r  p rop e r ly .  (In th e  example s  
cited previously, bo th  the  T ru s t  a n d  the 
NRI) recogn ized that t h e i r  ta rge t  g ro u p s  
were unlikely to be in te res ted  in tax d e ­
duc t ion s  a n d  som e  would be  r e luc tan t  to 
limit laud  use w ithou t compensa tion) . 
K eep  th e  po ten tia l f o r  such d i f f e ren ce s  in 
m ind  when p l a n n in g  an d  im p lem en t in g  
the  solicitation a n d  in take com ponen ts .

In take .  T h i s  c om p on en t  will be in s t ru ­
men ta l  once  you have identif ied a p o t e n ­
tial d o n o r .  Plan how  to exp la in  th e  p r o ­
g r am  in de ta il a n d  review th e  owner's 
e xpec ta t ion s  o f  wha t the  p rese rv a t ion  
easem en t will accomplish . It is im po r ta n t  
th a t  the se  expec ta t ion s  he realist ic a n d  
that th e  par t ies  involved u n d e r s ta n d  the 
m m iu i tm c i i l  r e q u i r e d  o f  both, especially 
Ihe irrevocab le n a tu r e  ol the  action.

Provide fo r a to u r  o f  the  p ro p e r ty  to 
no te  what f ea tu re s  the  ow ne r  p lans  to in ­
c lude  in the  easem en t.  T h e  p ro p e r ty  an d  
e a s em en t  d e sc r ip t io n  c an  th e n  be r e ­
viewed to d e t e rm in e  if the  gil t mee ts  c o r ­
po ra te  a n d  IRS con tr ib u t io n  guidelines.

R em em b e r  that fo r  do na t io n s ,  the 
I RS will r e qu ir e  pro fess iona l d o c u m e n t a ­
tion to verify tha t th e  g ift is a qua lify ing 
p rop e r ty .  T o  d e t e rm in e  the a m o u n t  o f  
the  dona t io n ,  an  a p p ra i s e r  will n eed  to 
inspect th e  site to establish "b e fo re "  a nd  
" a f te r "  valuations. T h i s  in fo rm a t ion  can 
then  be used  by a CPA  o r  a ccoun tan t  to 
r e c om m end  to the  ow n e r  how best to use 
the  cou ir ih u t io n  fo r tax pu rposes .  A l­
th o ugh  I lie costs a n d  responsibilit ies asso­
ciated with this p r o p e r ty  review fall to the  
owner, no t the  nonp ro f i t ,  it is a good  idea 
fo r  the  nonp rof it 's  con tac t  pe rson  to be 
involved a n d  in fo rm ed  abou t the  p ro c ­
ess, as th e re  a re  ce r ta in  factors which

I

Placing tlic Harris House of Lincoln, Nebraska, on the National Register of Historic 
Places lias helped assure its qualification for charitable contributions.
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i ould affect the donation 01 an easement 
These fin tors include: |>ossil>l<- problems 
with a building's stnu tural integrity; p ie 
viottsly uitiilcntilici aspet is u | the prop 
ci ty dial should also ia* included widi die 
easement; and riiy, tou iiiy , and stale 
planning nr zoning m dinauccs.

II you have decided ili.u yon w ill re­
quire a separate donaiion to a stewatd 
ship fund, you will need to deicrminr the 
amount id' that donaiion. Advise the 
owner ol this separate cost, and an angea 
payment schedule,

Once you and die properly owner 
have an idea o f  the costs and deductions 
involved, meet again lo review the initial 
easement specifications and decide il ei­
ther party would like to amend the origi­
nal proposal. O nce the parties are in 
agreement, and all donation n iieria  have 
liecn met, processing ol the preservation 
easement can begin.

Processing, T h e  landowner’s attor­
ney should draft a deed o f  easement, and 
you should have your attorney review it. 
A lthough such deeds may vary, certain 
components should he included. The do ­
nor and donee must lie clearly named. 
T h e  extent and nature o f the easement 
should also he deta iled . (Th e  Trust

(amliinietl from page 23) (bund that this section, especially, d if ­
fered from deed to deed).

T h e  deed must also clearly state that 
this is a perpetual easement. A n  exact le­
gal description o f  the property and ante- 
uients regarding the rights o f the donee 
and the public to access die property will 
ills, i need to he included. Photographs o f 
the property docum enting the condition 
;il the time o f  the easement will need to hr 
taken. A lthough such photos are not ac­
tually allached to the deed, they arc im ­
portant in case ul future legal action sur­
round ing  the gift and in ve r ify  the 
condition o f  the property at the time o f 
donation. I f  there is any doubt that the 
donation will qualify as a charitable de ­
duction, tiie owner might wish to request 
;t private ruling o f  the IRS at (his point.

A fte r  your attorney has approved the 
deed, you should then present it to your 
board o f  directors for their review and 
approval, f in a lly , the easement deed 
should lie signed, notarized, and filed.

Fo llow -up . W ith  the signing o f the 
deed, your involvem ent is just beginning. 
You  will need to determ ine arrange­
ments for public access and publicize any 
access guidelines. You  will also need lo es­
tablish procedures for periodic property 
reviews. T h e S P N E A  provides lor annual 
inspections, but this requirement may

vary with the nature and location o f the 
property.

Regardless o f the frequency, it is im ­
portant to develop a set of review criteria 
lor the inspection. Include a review ol 
owner compliance with property mainte­
nance and preservation restrictions. (In 
case o f  nonconipliancc, you will need to 
send the owner a letter indicating the 
problem, outlining a remedy, supplying 
a corrective lime line, and explaining 
what legal remedies will he pursued if  
action is not taken in the time frame al­
lowed). T h e  property review should also 
identify any rehabilitation or remodeling 
being proposed by the owner and ind i­
cate if  such changes would be in com pli­
ance. I f  not, corrective action must be 
taken.

Y ou  should also develop provisions 
fo r h an d lin g  p ro p e r ty  wh ich  is d e ­
stroyed. As easement holder, you may 
have extensive say over any rebuilding 
plans. I f  you should, however, determ ine 
(hilt the property is not repairable, you 
will need to institute steps to terminate 
the casement. A n y  income realized from 
such an action must be redistributed to 
similar purposes.

I M P L E M E N T  A  T I O N

Should you decide to pursue an ease­
m ent program, remember that a thor­
ough research and developm ent effort 
will take time. A n d  once you have estab­
lished a framework, additional time will 
lie required to solicit and negotiate the 
transfer o f  an easement. However, by es­
tablishing time frames for each o f  the 
components discussed in this article, hav­
ing periodic sta ff reviews o f  progress and 
problems, and keeping the easement 
program as a priority, 12 months should 
see you ready to embark on a new and ex ­
citing program— one that hot only allows 
for the protection o f  the nation’s historic 
and natural resources but that can ulti­
mately pay for itself. R
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March 23, 1989 

A Persoectlve O n t 6(1) L egislat ion

I n  t h e  q u e s t i o n  o f  r e n t  o r r o y a l t y ,  we b e l i e v e  th e  m a j o r i t y  o f  
l e g i t i m a t e  p r o s p e c t o r s  and m in e rs f a v o r  no r o y a l t y  and h i g h e r  
r e n t s .

Unde r S t a t e  la w , t h e r e  I s  a l r e a d y  a r o y a l t y  on m in e r a l p r o d u c t i o n  
o f  734 o f  n e t p r o f i t s .  What I s  needed I s  a r e n t  on la n d  b e in g  
h e ld  f o r  r a in in g  p u rp o s e s .

The ra in in g  la w s  a r e  b e in g  used by l a r g e l y  o u t - o f - s t a t e  com pan ie s 
t o  t i e  up v a s t a c re a g e s f o r  t h e i r  p r i v a t e  e x p l o r a t i o n  u s e . The 
S t a t e  ra in in g  law  t h a t r e q u i r e s  a v a l i d  d i s c o v e r y  o f  m in e r a l i s  
b e in g  u t t e r l y  I g n o r e d . T h is  s i t u a t i o n  i s  due l a r g e l y  t o  i n f l a t i o n .

The f e d e r a l "Law o f 1872 " I s  th e c o r n e r s t o n e  o f  t h e  g r e a t s u c c e s s 
o f  ra in in g i n  t h e  U n i t e d  S t a t e s .  I t  s e t t h e  amoun t o f  asse ssm en t 
wo rk a t $1 00 p e r tw e n ty  a c r e  c la im  p e r y e a r . I n  1872 t h a t  meant 
a b o u t tw e n t y  man -days o f  l a b o r .  I n f l a t i o n  e ro d e d t h e  e f f e c t  o f  
t h i s  r e q u i r e m e n t by a f a c t o r  o f 2 0 , t o  one man day p e r c l a im  pe r 
y e a r .  The same i s  t r u e  f o r  s t a t e  c l a im s ;  t h e y  can be h e ld  f r e e  
f o r  up t o  tw o y e a r 3 , a f t e r  t h a t ,  t h e y  can be h e ld  a t  n e a r l y  no c o s t .

A r e n t  a p p r o a c h , by mak ing i t  more e x p e n s iv e  t o  h o ld  g ro u n d f o r  
lo n g  p e r i o d s ,  w i l l  e n co u ra g e th e de ve lo pm en t o f  c l a im s  o r  l e t  
them r e v e r t  b a c k I n t o  t h e  p u b l i c  d om a in , f o r  o t h e r s  t o  d e v e lo p  
t h e  m i n e r a l s .  I f  2 0 ,0 0 0  c la im s  a r e  d ropped due t o  a r e n t  b e in g  
im po sed , t h a t  means 8 0 0 ,0 0 0 a c re s  o f  la n d w i l l  be r e t u r n e d  t o  th e 
p u b l i c  d o m a in ; r e v i t a l i z i n g  m in e r a l e x p l o r a t i o n  i n  A la s k a , a l s o
r e d u c in g  s t a t e  a d m i n i s t r a t i v e  c o s t s .  C o n v e r s l y , a r o y a l t y
p e n a l i z e s  m in e r a l p r o d u c t i o n .

We recommend $50 p e r c la im  r e n t .  No r o y a l t y .  Even i f  h a l f  th e  
c la im s  a r e  d ro p p e d , t h i s  p ro p o s a l w i l l  g e n e r a te  o v e r $ 1 ,0 0 0 ,0 0 0  
i n  re v e n u e  a t a lm o s t no c o s t t o  t h e  S t a t e .

The c h o i c e  i n  6 ( 1 ) l e g i s l a t i o n  i s  c l e a r . . . D o  you wan t t o  r a i s e  
re v e n u e f r o m  l e g i t i m a t e  p r o s p e c t o r s  and m in e r s  w i t h  a 
r o y a l t y . . .O R . . .F rom o u t - o f - s t a t e  la n d  s p e c u l a t o r s  w i t h  r e n t ?  Do 
you wan t t o  spend more c o l l e c t i n g  a r o y a l t y  th a n  i t  g e n e r a t e s  in
r e v e n u e , o r  c o l l e c t i n g  r e n t s  a t n e a r l y  no c o s t ?

B y , R o b e r t C r a i g ,  E . N e i l M a c k in n o n ,
M in in g  E n g in e e r H in in g  E n g in e e r
P r e s i d e n t ,  P r e s i d e n t ,
G i a n t - A l a s k a  H in in g  Co Hyak M in in g  Co
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WHAT W O U LD  T H E  
B I L L  D O ?  ’

WHA T  I S  A
C O N S E R V A T I ON
E A S E M E N T ?

WHAT K I N D O F  
SASJEMENTS_ A R E  
WE T A L K I N G  
A B O U T ?

I S T H I S  A 
NEW I D E A ?

S B    w o u l d  p r o v i d e  t h e  l e g a l  p r o c e s s  t o  c r e a t e
c o n s e r v a t i o n  e a s e m e n t s  o n  p r i v a t e  p r o p e r t y  i n  A l a s k a .

A c o n s e r v a t i o n  e a s e m e n t  i s  a l e g a l  a g r e e m e n t  m a d e  
v o l u n t a r i l y  b y  a p r i v a t e  p r o p e r t y  o w n e r  t o  l i m i t ,  f o r  
t h e  b e n e f i t  o f  t h e  p u b l i c ,  t h e  t y p e  o r  a m o u n t  o f  u s e  o f  
a p r o p e r t y .  T h e  e a s e m e n t  m a y  b e  d o n a t e d  o r  i t  m a y  b e  
s o l d .  A n  e a s e m e n t  i s  c r e a t e d  t o  p r o t e c t  n a t u r a l ,  
s c e n i c ,  o p e n  s p a c e ,  h i s t o r i c a l  o r  c u l t u r a l  v a l u e s .  T h e  
e a s e m e n t  i s  a c c e p t e d ,  h e l d  a n d  m o n i t o r e d  b y  a 
g o v e r n m e n t a l  a g e n c y  o r  a n  a p p r o p r i a t e  n o n p r o f i t  
c o r p o r a t i o n .  S i m p l y  p u t ,  t h e  e a s e m e n t  i s  a r e s t r i c t i o n  
o n  t h e  u s e  o f  r e a l  e s t a t e .

T w o  t y p e s  o f  e a s e m e n t s  w h i c h  w o u l d  b e  f r e q u e n t l y  u s e d  
a r e  H i s t o r i c  E a s e m e n t s  a n d  W i l d l i f e  C o n s e r v a t i o n  
E a s e m e n t s .  A t y p i c a l  H i s t o r i c  E a s e m e n t  w o u l d  b e  t h e  
v o l u n t a r y  w r i t t e n  a g r e e m e n t  o f  t h e  o w n e r  o f  a h i s t o r i c  
b u i l d i n g  t o  p r e s e r v e  t h e  h i s t o r i c  c h a r a c t e r  o f  t h e  
b u i l d i n g  a n d  n o t  t o  r e p l a c e  i t  w i t h  a n y  o t h e r  
s t r u c t u r e .  A W i l d l i f e  C o n s e r v a t i o n  E a s e m e n t  m i g h t  
p r o v i d e  f o r  t h e  p e r p e t u a l  p r e s e r v a t i o n  o f  t h e  w a t e r s h e d  
o f  a p a r t i c u l a r l y  u n i q u e  f i s h i n g  s t r e a m  o r  a c r i t i c a l  
w a t e r f o w l  n e s t i n g  a r e a .

N o ,  c o n s e r v a t i o n  e a s e m e n t s  w e r e  f i r s t  u s e d  i n  t h e  
1 3 8 0 s .  A l a s k a  i s  o n e  o f  f o u r  s t a t e s  w i t h o u t  a 
c o n s e r v a t i o n  e a s e m e n t  l a w  t o  t a k e  a d v a n t a g e  o f  t h e  l a n d  
m a n a g e m e n t  t o o l  w h i c h  h a s  b e e n  c a l l e d  a " t e r r i f i c  
a l t e r n a t i v e  t o  f e e  a c q u i s i t i o n . "



P a g e  2

WHY_ DO WE N E E D  
"A"LAW T O  DO 
T H I S ?

WHAT  A R E  T H E
P U B L I C

A D V A N T A G E S ?

A n  A l a s k a  c o n s e r v a t i o n  e a s e m e n t  l a w  i s  n e c e s s a r y  
b e c a u s e  t h e  c o m m o n  l a w s  t h a t  g o v e r n  l a n d  d o  n o t  a l l o w  
s u c h  a r e s t r i c t i o n  t o  a t t a c h  t o  t h e  l a n d  i n  p e r p e t u i t y  
i n  t h o s e  i n s t a n c e s  w h e r e  t h e  G r a n t e e  o f  T h e  E a s e m e n t  
d o e s  n o t  o w n  a n  a d j o i n i n g  p a r c e l  o f  l a n d .  T h e  n e w  l a w  
w o u l d  r e m o v e  t h a t  r e s t r i c t i o n  t o  a l l o w  c e r t a i n  
c h a r i t a b l e  a n d  g o v e r n m e n t a l  o r g a n i z a t i o n s  t o  h a v e  
e n f o r c e a b l e  e a s e m e n t s  w i t h o u t  o w n i n g  t h e  a d j o i n i n g  
l a n d .

S B  i s  e s s e n t i a l l y  v e r b a t i m  f r o m  t h e  U n i f o r m  
C o n s e r v a t i o n  A c t  w h i c h  w a s  d r a f t e d  a s  a m o d e l  l a w  b y  
t h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  o n  U n i f o r m  
S t a t e  L a w s .

A c o n s e r v a t i o n  e a s e m e n t  p r o v i d e s  a c o s t - e f f e c t i v e  w a y  
t o  p r o t e c t  p u b l i c  v a l u e s  o f  p r i v a t e  l a n d .  T h e s e  v a l u e s  
m a y  b e  n a t u r a l ,  h i s t o r i c ,  s c e n i c  o r  c u l t u r a l .  I t  
a l l o w s  s u c h  v a l u e s  t o  b e  p r o t e c t e d  w i t h o u t  t h e  c o s t  o f  
f e e  s i m p l e  p u r c h a s e  o f  l a n d .  T h e  i a n d  s t a y s  i n  p r i v a t e  
o w n e r s h i p .

B e c a u s e  t h e  l a n d  s t a y s  i n  p r i v a t e  h a n d s ,  i t  a l s o  s t a y s  
o n  t h e  l o c a l  t a x  r o l l s . T h e  a s s e s s e d  v a l u a t i o n  m ay  
i n c r e a s e  o r  d e c r e a s e  d e p e n d i n g  o n  t h e  n a t u r e  o f  t h e  
e a s e m e n t .  F o r  e x a m p l e  a h i s t o r i c  e a s e m e n t  m a y  m a k e  t h e  
p r o p e r t y  m o r e  v a l u a b l e  f o r  t o u r i s t  r e l a t e d  u s e  w h i l e  a 
c r i t i c a l  h a b i t a t  e a s e m e n t  w o u l d  p r o b a b l y  r e d u c e  v a l u e  
b e c a u s e  d e v e l o p m e n t  w o u l d  b e  p r o h i b i t e d .

F u r t h e r m o r e ,  s i n c e  t h e  p r o p e r t y  s t a y s  i n  p r i v a t e  
o w n e r s h i p  t h e  p u b l i c  d o e s  n o t  i n c u r  t h e  m a n a g e m e n t  
c o s t s  t h a t  w o u l d  c o m e  i f  t h e  l a n d s  o r  b u i l d i n g s  w e r e  
p u b l i c l y  o w n e d .  W h i l e  t h e  p u b l i c  h o l d e r  o f  t h e  
e a s e m e n t  m u s t  m o n i t o r  t h e  a g r e e m e n t  t h i s  w o u l d  b e  a n  
e x t r e m e l y  m o d e s t  c o s t .



P a g e  3

WHY  WOU L D  A P R I V A T E  
" LA N D O W N E R  WANT 
_ T O  C R E A T E  AM 

E A S E M E N T ? T h e  l a n d o w n e r  w h o  d o n a t e s  a c o n s e r v a t i o n  e a s e m e n t ,  t o  a 
p u b l i c  a g e n c y  o r  q u a l i f i e d  c h a r i t y ,  c a n  c l a i m  f e d e r a l  
i n c o m e  t a x  d e d u c t i o n s  f o r  t h e  c h a r i t a b l e  g i f t .  I n  t h e  
a l t e r n a t i v e  t h e  l a n d o w n e r  m a y  s e l l  t h e  e a s e m e n t  f o r  
w h a t  h e  c o n s i d e r s  a f a i r  p r i c e .  A l l  s u c h  t r a n s a c t i o n s  
w o u l d  b e  v o l u n t a r y .  No  g o v e r n m e n t a l  t a k i n g  t h r o u g h  
e m i n e n t  d o m a i n  w o u l d  b e  i n v o l v e d .

E s t a t e  t a x e s  c a n  a l s o  b e  r e d u c e d  t h r o u g h  t h e  d o n a t i o n  
o f  a n  e a s e m e n t .  P r o p e r t y  r e s t r i c t e d  b y  a p e r p e t u a l  
c o n s e r v a t i o n  e a s e m e n t  e i t h e r  b e f o r e  t h e  l a n d o w n e r ' s  
d e a t h  o r  e x e c u t e d  a s  a n  e l e m e n t  o f  h i s / h e r  w i l l ,  m u s t  
b e  v a l u e d  i n  t h e  e s t a t e  a t  i t s  r e s t r i c t e d  v a l u e ,  
r e s u l t i n g  i n  l o w e r  t a x e s .

HOW L O N G  D O E S
A N E A S E M E N T  L A S T ?  A c o n s e r v a t i o n  e a s e m e n t  w o u l d  r e s t r i c t  t h e  l a n d  f o r

o n l y  a s  l o n g  a s  a g r e e d  t o  b y  t h e  o w n e r .

WHAT  A B O U T
P U B L I C  A C C E S S ?  U n d e r s t a n d a b l y ,  m o s t  l a n d o w n e r s  w a n t  t o  r e t a i n  a n

a b i l i t y  t o  c o n t r o l  a c c e s s  t o  l a n d  t h a t  i s  s t i l l  
t h e i r s .  T h e  l a n d o w n e r  a n d  t h e  g r a n t e t  o f  t h e  e a s e m e n t  
m a y ,  h o w e v e r ,  p r o v i d e  f o r  p u b l i c  a c c e s s  i f  t h e  
l a n d o w n e r  s o  a g r e e s .

I N  S UMMARY:  C o n s e r v a t i o n  e a s e m e n t s  a r e  f l e x i b l e ,
a d a p t a b l e  a g r e e m e n t s  t a i l o r e d  t o  t h e  n e e d s  o f  t h e  
p r o p e r t y  o w n e r  a n d  t h e  c h a r a c t e r  o f  t h e  p r o p e r t y .  
S p e c i f i c  p u b l i c  b e n e f i t s  a r e  p r o v i d e d  —  w i t h o u t  t h e  
e x p e n s e  o f  p u r c h a s e  a n d  w h i l e  m a i n t a i n i n g  t h e  l a n d  i n  
p r i v a t e  o w n e r s h i p .
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04/11/89 SENATE JOURNAL PAGE 1175
_SB 129_

The Resources Committee considered SENATE BILL NO. 129 {An 
Act prov id ing fo r ren t and ro ya lty payments fo r a mining 
cla im , leasehold loca tion , o r mining lease; re la tin g to 
annual labor requirements fo r , and abandonment o f . a mining 
cla im , leasehold lo ca tion , or mining lease; re la tin g  to

04,11/89 SENATE JOURNAL PAGE 1176
SENATE JOURNAL

1176 A p r il 11, 1989

_SB 129 con t'd_

mining license tax in fo rm ation ; and prov id ing fo r an 
e ffe c t iv e  date? and a m a jo rity o f the committee recommended 
i t  be replaced w ith 
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04/11/89 SENATE JOURNAL PAGE 1176

CS FOR SENATE BILL NO. 129 (Resources), e n t i t le d :
"An Act re la tin g  to ren t and ro ya lty payments fo r 
a mining cla im , leasehold lo ca tion , o r mining 
lease, to  m ine ra l-in -cha rac te r determ inations, to 
annual labor requirements fo r and to abandonment 
o f a mining cla im , leasehold lo ca tion , or mining 
lease and to mining license tax in fo rm ation ; and 
prov id ing fo r an e f fe c t iv e  da te ."

and do pass. The report was signed by Senator Fahrenkamp,
Chair, and concurred in by Senators Ha lfo rd , Frank, Eliason 
and S turgulewski.

F isca l note fo r the committee sub s titu te forthcom ing.
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Senate jtoourcea Committee
Scnn lor Bcttyc Fnhrcnkam p. Chairm an

Senator Jay Kcrttula. Vice Chairnmn P.O. Iio* V
Juneau. Alaska 0 0 6 1 1

(0 0 7 ) 4 6 5 - 4 0 0 7
Senator Dick Ellason 
Senator Steve Prank 
Senator Rick llnlford
Senator Arliss Sluryulewski 
Senator Fred Zharoll

TO: M em bers  o f  t h e  S e n a t e A p r i l  24, 1989

FROM: S e n a t o r  B e t t ^ / l F a h r e n k a m p

SUBJECT: CSSB 129 ( F i n a n c e )
M in i n g  R e n t s  & R o y a l t i e s

O v e r v i e w : T h e  A l a s k a  S u p r em e  C o u r t  d e c i d e d  i n  May, 1987 t h a t  A l a s k a ' s  m i n i n g
l a w  f a i l e d  t o  c o m p ly  f u l l y  w i t h  s e c t i o n  6 ( i )  o f  t h e  S t a t e h o o d  A c t .  T he  
S u p rem e  C o u r t  d e c i s i o n  f o u n d  t h a t  r e n t s  a n d / o r  r o y a l t i e s  w e r e  r e q u i r e d  f r o m  
m i n i n g  c l a i m s  o n  s t a t e  " m i n e r a l  l a n d s " ,  b u t  d i d  n o t  d e f i n e  " m i n e r a l  l a n d s " .
As a  r e s u l t  o f  t h i s  c o u r t  d e c i s i o n ,  t h e  R e s o u r c e s  C o m m i t t e e  a n d  F i n a n c e  
C o m m i t t e e  h a v e  w o r k e d  h a r d  t o  c r a f t  a  b i l l  t h a t  w o u l d  c o m p ly  w i t h  t h e  c o u r t  
d e c i s i o n ,  m i n im i z e  im p a c t  o n  t h e  m i n i n g  i n d u s t r y ,  a n d  g u a r a n t e e  p a s s a g e  t h i s  
y e a r .  F a i l u r e  t o  a d o p t  " 6 ( i ) "  l e g i s l a t i o n  t h i s  y e a r  w o u ld  p o s e  a  v e r y  r e a l  
r i s k  t h a t  s t a t e  m i n e r s  w o u l d  b e  s h u t  down b y  t h r e a t  o f  i n j u n c t i o n .

SECTIONAL ANALYSIS:

S e c t i o n  1 : T h i s  s e c t i o n  am en d s  e x i s t i n g  s t a t u t e  t o  c l a r i f y  t h a t  r e n t  a n d
r o y a l t y  p a y m e n t s  a r e  r e q u i r e d  f o r  l e a s e s .

S e c t i o n  2 : T h i s  s e c t i o n  am e n d s  e x i s t i n g  s t a t u t e  t o  a d d  t h a t  a n n u a l  l a b o r  b e
p e r f o r m e d  o n  l e a s e h o l d  l o c a t i o n s  a n d  m i n i n g  l e a s e s  u n d e r  t h i s  s e c t i o n .  T h i s  
r e q u i r e m e n t  a l r e a d y  e x i s t s  u n d e r  AS 3 8 .0 5 .2 0 5 (b )  a n d  AS 3 8 .0 5 .2 5 0 ( c ) ,  b u t  
c h a n g e s  t o  t h e s e  s e c t i o n s  r e q u i r e  m o v in g  t h e  r e q u i r e m e n t  t o  t h i s  s e c t i o n .  I n  
a d d i t i o n ,  t h i s  s e c t i o n  r e d u c e s  t h e  a n n u a l  l a b o r  r e q u i r e d  f o r  e a c h  m i n i n g  c l a i m  
a n d  l e a s e h o l d  l o c a t i o n  f r o m  $200 t o  $100 p e r  y e a r .  E x c e s s  a n n u a l  l a b o r  may 
s t i l l  b e  c a r r i e d  f o r w a r d  f o r  f o u r  y e a r s .

S e c t i o n  3 : T h i s  am en d s  e x i s t i n g  s t a t u t e  t o  c o n f o r m  w i t h  c h a n g e s  u n d e r  S e c t i o n
2. I n  a d d i t i o n ,  n ew  l a n g u a g e  i s  a d d e d  t o  a l l o w  a  m i n e r  t o  make a  c a s h  p a y m e n t  
t o  t h e  s t a t e  i n  l i e u  o f  a n n u a l  l a b o r .

S e c t i o n  4 : T h i s  n ew  s t a t u t e  r e q u i r e s  a n  a n n u a l  r e n t  o f  $20 t o  b e  p a i d  f o r
e a c h  m i n i n g  c l a i m  a n d  l e a s e h o l d  l o c a t i o n ,  a n d  $0 .50  p e r  a c r e  f o r  m i n i n g  
l e a s e s ,  i n c l u d i n g  o f f s h o r e  l e a s e s ,  o f  $0.50 p e r  a c r e .  A f t e r  t h e  c l a i m  o r  
l e a s e  i s  5 y e a r s  o l d ,  t h e  r e n t  i n c r e a s e s  t o  $40 e a c h  o r  $1 .00  p e r  a c r e ,  a n d  
a f t e r  10 y e a r s  t h e  r e n t a l  i n c r e a s e s  t o  $100 e a c h  o r  $2 .50 p e r  a c r e .  S e c t i o n  c 
p r o v i d e s  t h a t  t h e  a n n u a l  r e n t  s h a l l  b e  c r e d i t e d  a g a i n s t  a n y  r o y a l t y  d u e .  
S e c t i o n  d  r e q u i r e s  t h e  r e n t  b e  a d j u s t e d  e a c h  10 y e a r s  b a s e d  o n  t h e  c h a n g e  i n  
t h e  c o n s u m e r  p r i c e  i n d e x  (CPI)  f o r  A n c h o r a g e .


