8672

gTEE FILES, 1989-1990



im-nt's total revenues, and like state
revenues in general, it's come almost
exclusively from the oil industry.
"Worldwide reporting isn't signili-
cant at tins moment m terms of attract-
ing foreign investment into Alaska,"
maintains Michael Gay. executive direc-
torm ¢cm purate development for Calista
Corp andatithoi ol the study for former
House Speaker Hays on Korean busi-

ness activities in the state. "But in the
long term, it's very significant.

"Korea and Japan are natural mar-
kets for Alaska’s resources. The Kore-
ans and the Japanese aren't going to
make the major commitments we need
in Alaska to develop resources as long
asthe worldwide reporting requirement
ism place. Feasibility studies, pre-feasi-
bility studies, sure, but not major invest-

ment' in development.” Promoters Ol a
handful of major resource development
projects in Alaska note their negotia-
tions with potential foreign investor.'
haven't reached the point where state
tax policy has been a significant is-me.

Benefits to Alaska from foreign
investment in resource development:
shared risk, reliable markets, abundant
capital. The state's Dixon maintains

Why oil curdles atthe thoughtof (another) tax change

J

Inthe midst op last year's mini-debate over
whether to reiinpose separate accounting on Alaska's oil
industry, one long time state legislator dismissed indus-
try arguments that another change in the tax structure
would reinforce business's perception that the state has
an unstable tax climate and discourage investment in
Alaska."We'vechanged taxes nine times on the industry
since statehood," he declared.

Is it any wonder the oil industry reaches for its
Kolaids whenever someone brings up the issue ofchang-
ing the tax structure?

"Whenever you make a change in taxes, there's an
expense involved in complying with it,” assesses one
business analyst.

Adds a state official, "Historically, any time there's
been talk of changing taxes, it means some group of
legislators has found a better way to gouge the oil
companies.”

The state first imposed separate accounting in 1978.
Intent: to maximize state government’s take from Prud-
hoe Bay production. Lawmakers returned to worldwide
unitary taxation in 1981 when it appeared separate
accounting could be unconstitutional and the state
eventually could face a multibillion-dollar judgment
againstit. The system now inuse hasbeen in effect since
1981.

For most multinationals, state corporate tax is based
on sales, assets and payroll. Exceptions: airlines, con-
struction companies, companies it )lved in land trans-
portation. And companies that produce oil or are
involved in pipeline transportation.

Companies producing oil are taxed on the basis of
assets and extraction.

Companies providing pipeline transportation are
taxed on assets and sales.

Companies producing oil and providing pipeline
transportation are taxed on extraction, assets and sales.

While corporate taxes account for a relatively minor
portion of Alaska’s total state revenues, the oil industry
picks up about 90 percent of the corporate tax tab.
(Surprise!)

It’s unclear what impact a switch to water’s edge
unitary taxation from the current system of worldwide
reporting would have on the state’s biggest tax benefac-
tor. largely because of the number of potential variations
on the water’s edge theme. Possibly little.

What is clear is that the oil industry is in no mood to
talk change in the current climate of uncertainty. Says a
tax attorney forone multinational, “You only have to look
at what's happened to the industry in the last couple
yearstounderstand why we need some tax stability. Any
kind of change would be perceived as Alaska not having
astable tax climate, and we need abitofpredictability in
this kind of economy."

Not ironically, the oil industry is said to have been one
of the biggest proponents of switching from worldwide
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reporting to water's edge when the issue came up in
California. Reason: Marketing and refining, the main-
stays of oil's activities in California, histori'rMIv iiawn'l
been as profitable as production overseas.

That’salso been the reason for some Alaskan legisla-
tors’ apparent penchant for separate accounting-a
.nethod in which sales and expenses a e calculated on a
state-by-state basis so corporate taxes can be levied on
earnings attributable to operations wi'hin each state.
Until the oil price collapse in 19SG, North Slope produc-
tion was more profitable than the average of earnings
from ail operations.

Vince Wright, chief of research for the Alaska
Department of Revenue, says separate accounting is
more oil price-sensitive than unitary taxation, and in the
prevailing climate of Sl14-per-barrel oil, separate
accounting actually would yield less state revenue than
worldwide unitary. The department is conducting a
study to pinpoint the breakeven point for state revenues
under various tax structures.

Must the oil industry-which loathes separate
accounting in Alaska and longs for stability-and poten-
tial foreign investors-who loathe worldwide reporting,
preferseparate accounting, but will settle fora change to
water’sedge reporting- forever be locked in an Alaskan
standoff?

When California implements water's edge taxation
next January, multinational corporations will have the
option of staying with the current system of worldwide
reporting or paying an annual fee based on California
payroll, property and income to switch to water’s edge
reporting for a 10-year period. The annual water’s edge
election fee has been set at a maximum of 0.03 of a
percentofthe sum of those three factors, and the fee can
be reduced to as little as 0.01 of a percent through new
investment in the state.

The oil industry tax attorney, however, maintains it's
unlikely initiatives for any change in Alaska’s tax struc-
ture-» yve i one that gives the industry the option of

0 -viththestatusquo-willbesupportedbytheoil
industry. “We just don’t feel an impetus for any kind of
change right now."

Suggests one international trade expert, “The oil
industry is just gun-shy. They're afraid that once the
issue of taxes is on the table for review, anything can
happen. And mostofit'sbad.They fearwolvesinsheep's
clothing.”

Frank Danner, chairman of the Alaska-Korea Busi-
ness Council and managing partner of the Anchorage
office of Peat Marwick Mitchell &Co., maintains the oil
industry could be one of the biggest long-range benefi-
ciariesof achange to water’s edge reporting.

Says he. “If the change brings more investment into
Alaska and assists in diversifying our economy, there
will be other industries to share the tax burden with the
oil companies.”



ilii'iT's mi >hmtage ol debt capital in
Alaska, but ratherashortage of venture
capital. "Any tMiie you have equity
involvement, youdm't want aproject to
tail. That's why the Japanese haven't
pulled out ot Sitka (Alaska Pulp Co.).
and it'swhy the Beluga coal project and
the gas line will go."

The controller lor one foreign multi-
national operating within the statechar-
acterizes Alaska's attitude toward taxa-
tion as "cavalier" and maintains that
image isaniruott to potential investors.
Adds Albert Kawabe. an Alaskan tish
exporter operating out of Seward.
"Enforcement is done on a project-by-
project basis; there's noconsistency. It's
made me hesitant to try to convince my
contacts they should invest in projects
like shore-based processing facilities."”

Shore-based bottomfish processing
could represent one of the brightest
short- to medium-term prospects for
foreign investment in Alaska's re-
sources. Instead of encouraging foreign
investments in fishing ventures that will
provide jobs for Alaskans, however,
state policy has had the opposite effect.

Attorney Breeze says on-shore pro-
cessing isn't competitive with high seas
processing in Alaska because of labor
costs, real estate and construction costs
and taxes. Taxes often account lor more
than a third of a processor's operating
costs, lie says, and they represent a
powerful tool for reducing the state's
uncompetitiveness. Instead, the state
has supported reduced allocations to
foreign fleets and forced them into joint
ventures with U.S. fishermen-often
from Seattle.

Joint ventures assure foreign fleets
supplies within the 200-mile U.S. limit,
and by fishing and processing outside
the three-mile state limit, they can avoid
state corporate taxes. Breeze maintains
that the proper package of incentives -
repeal of the worldwide reporting
requirement being one of them - Alaska
could land 10 new on-shore processing
plants costing S10-S20 million and hav-
ing 100 to 200 employees each.

un=T SEEMS LIKE we often forget
who our friends really are,” he

ABBsays. "The state has seemed to
treat foreigners like they're on the other
side of a competitive game. The Japa-
nese. Koreans and Taiwanese have
more of holistic view of things. They
figure they need help with fishing and
we need help with some of our other
resources; they can't figure out why we
want to cut off one hand while we're
massaging the other. They see us as
quite schizophrenic.”

There’s debate over why foreign
investors find worldwide reporting so
onerous. One school of thought; The
approach may have limited long-term
impact on their bottom lines, but the
primary objection is philosophical.

Frank Danner, chairman of the Alaska-
Korea Business Council and managing
partner of the Peat Marwick Mitchell
office in Anchorage, says Orientals are
"very close with their financial informa-
tion. They view it as an invasion of
privacy, and they don't want to invest
where they're not wanted."

He adds foreign investors have “no Il Unlike other states,

love'for the water's edge approach
either”
counting in which tax liability is calcu.

,and vfould. prefer separate ac---from
-.y'frorn a tax change.
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Alaska's Departmentof Revenue late
in 1986 was studying how various tax
systems would affect the state budget.
Vince Wright, chief of the department's
Research Section in Juneau. s:-ys an
examination several years ago indicated
water's edge reporting would have "no
material impact.”

Alaska cur-
rently has no vehicle to benefit directly
increased investment stemming
No state prr rty

lated by subtracting expenses from v tax. No personal income tax. No sales

sales ona 9tate-by:state basis,"but'they ¢

accept water’s edge."

The otherschool; The bottom line is
still the bottom line, and the goal of any
business venture is to recapture initial
investment as soon as possible. Any
significant investment in developing
Alaska's resources almost inevitably
will result in substantial losses in the
early years. By taxing profits on a
worldwide basis, a multinational could
find itself losing millions of dollars in
Alaska yet paying the state corporate
income tax on earnings elsewhere.

Says Calista's Gay. "Business is still
business, no matter who's doing it. The
investor isn’tgoing to get any return at
all until the project is developed and
operating, and with some of the projects
being looked at in Alaska, that could be
as much as 10 years. The most impor-
tant issue is economics, and investors
have to have away toget over that initial
hurdle.”

In other states, one of the primary
concerns has been the impact of water's
edge reporting on state governmentrev”®
enues. According toone study, the averl
agecorporate taxsetback hasbeen 15to
25 'mpercent;- Oregon projected losing
only S18 million from its 1980-87 bien-
nial budget, though, and there have
been no studies of the impact of new
investment on water's edge states'
economies.

tix. While adcpting a water's edge
approach may lot materially reduce
state revenues, additional foreign in-
vestment may rot materially increase
them, either.

Nonetheless, worldwide, reporting
may be one of the big sticks the state
will have to be willing to lay dov. -i if it’s
serious about attracting foreign capital
to diversify its economy and it doesn't
want to walk forever softly in world
markets.

Says PeatMarwick's Danner, “l don't
know that we get all that much (tax
revenue) frcm foreign corporations any-
how, but with the intense competition
for foreign investment, the benefits to

the er ‘'omy outweigh the revenues
state rnment gets from worldwide
reportiiit

Adds Gay. major foreign investments
in Alaska's development will mean
"billions of dollars turning over in our
economy for years to come. Our future
is resource development, and in the
longer term, foreign investment will be
critical. But we need to send a message
now that we want to make Alaska com-
petitive and make itattractive to foreign
investors,"

Repeal of worldwide reporting may
be the loudest and clearest message
Alaska can send in the near term to
show that it's ready to lay down the big
stick and replace it with a carrot. a
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WaNtr’s Edge Combination —
Opportunity for Uniformity?

Richard Pinger

Richard Pinger) (® W or Manager of Price Waterhouse in
Houston, said that an opportunity to achieve uniformity has
already been lost because nine states now apply water’s edge
combination but no two arc alike. He said that water's edge
is a fairness concept, but that it involves costs. For the tax-
payer, the costs arc those of return preparation and payment
and the costs of compliance.

He said that dividends constitute the mostimportant aspect
of water’s edge combination, but only for U.S. companies.
He said Uiat wat*"”™ed”~ 1IN JANMilNMuap”™ of.dividends
without includingf~rrcOe”™w Srse than woridWide com -
bination.

He said that another problem is that of determining which
corporations arc includable in the combination. Seven of the
nine states, he said, include all that arc more titan 50% com -
monly owned, one includes only 80% commonly owned cor-
porations and one includes “unitary corporations." Four states
include 936 corporations and Five include them only partly.
He noted other disparities.

Pinger said that eight of the states include at least a part
of foreign dividends in the income base; that three provide
some form of factor relief; that four states provide for water’s
edge to be allowed at the taxpayer’s election but five require
filing on the water’s edge basis; that three make an election
binding for three or more years; that two impose a fee for
electing water's edge; and that only five have regulations.

All of those areas address the tax costs, he said, but the
~pieadshgits, which are provided for in the statutes of four of
the nine states, He
urgcu that those states be careful to see to it that any informa-
tion required will be useful and that taxpayer compliance costs
be considered. He expressed the hope that the four states
would at least be uniform in establishing spreadsheet require-
ments. He said that this is the area that provides the best op-
portunity to attain sorr.e uniformity

John James

the his-
tory of his state’s use of the unitary method. The state first
adopted domestic, but not water’s edge, combination as ofJuly
1, 1981. It included U.S. Possession corporations and 931
and 936 corporations and did not recognize the 80/20 concept.
Historically, both foreign and domestic dividends were 80%
excluded, which continued to be the case under domestic com -
bination. Royalties from foreign subsidiaries were not ex-
cluded; nor war there ever any factor relief for intangible or
foreign income.

In 1985, the legislature enacted two changes, excluding
from the base: 1) 100% of foreign dividends; and 2) 100% of
foreign royalties received by 80/20 corporations.

1986 legislation cut the foreign dividend exclusion back
to 80% and cut the foreign royalty exclusion for 80/20s to
35%.

6 Milastate Tax Comission

1988 legislation phases in various changes which will it
timatcly result in the following: retention of the 80% cxclusic
for foreign dividends (70% if the receiving company owns Ic
than 80% of the paying company) with no factor relief; 80
exclusion of royalties received from a foreign subsidiary th-
is part of the receiving corporation’s unitary business (no fat
tor relief); foreign operating corporations, unitary 936s an
80/20s, arc effectively treated as foreign corporations so th.
80% of their income is excluded and the remaining 20%
treated as a fully taxed deemed dividend to the parent corpon
tion (no factor relief). U.S. Possessions corporations arc e:
sentially treated as foreign corporations. Intangible operatic
business income other than that which qualifies for the 80"
exclusion is fully included in income subject to factor relic
**1:ch involves including such income in the sales factor.

James said that uoridwidc unitary combination is the aj
propriale approach conceptually, but that Minnesota It
adopted what amounts to water’s edge combination. In doin
so, it seeks to provide comparable tax treatment for majc
foreign operations regardless of how organized.

Phil Aldape

khho’s Income Thx Bureau Chi#, who lias also served a
Chair of the M TC’s Uniformity Committee for die past seven
years, akf that water’? edge combination ismot what man
jreoptero&c”~iHH!. He said that there had been growin
uniformity under die movement toward worldwide combint
tion; that the business community had driven die movemer
toward water’s edge and that, in doing so, it should have ex
pected diverse results.

purpose of die water’'s edge movement, at least in the mind
of legislators, was to produce an economic boom but that it
too early to determine its effects. He said that uniformity an
ease of administration were not foremost in the minds of legis
lators as they adopted water’s edge. He said that uniformir
is desirable but that it should not become a means by wliic
to restrict die tax base.

Aldape hoped that die spreadsheet would help the state;
administer their taxes effectively. He expressed the belief the
some multinationals prefer non-uniformity even though man
other businesses sincerely yearn for uniformity and consisten
cy among die states; that most multinationals do not war
uniformity on the condition of having to comply with spread
sheet requirements. He said that state administrative cost
need to be taken into account and that increased uniformit
can be helpful to them as well as to many taxpayers.

H~aid tiutthq3.$tates which have excluded 80/20s frot

vulnerable to taxpaye
tarawt~vre~leBdt* that Sfection 482 adjustments are not
practical answer; and that non-combination states arc at th
mercy of llie taxpayer because the states do not have the rcsour
ccs to deal with Section 482 problems.

Nevertheless, he does think that the states should continu
to work for uniformity, that it is possible in the water’s edg
area, and that it is desirable for both the states and nun



taxpayers. He said that the four states that have been work-
ing on the spreadsheet have been trying to limit the require-
ments to information that would be necessary, important, and
useful and would promote uniformity.

He suggested that current water's edge legislation should
remain unchanged for acouple of years. That, he said, would
give states and taxpayers alike a chance to evaluate it from state
to state; and would increase the chances that any changes to
be nude in the future would be constructive ones which would
enltance uniformity.

Aldape concluded with the comment that uniformity, if it
is ever to be achieved, will require a substantial amount of un-
selfish cooperation between the states and the business com -
munity, and that die M TC is uniquely qualified to coordinate
that effort.

John LaFaver

Montana's Director of Revenue, who moderated this ses-
sion, said that, as he listened to the presentations, “it struck
me that the changes in die tax laws diat we've seen now in die
last two or three years in a number of states, moving away
from worldwide to water’s edge, have served to substantially
increase diecostofcompliance for both taxpayers and tax agen-

that

said, “1 have to wonder

whedier, somewhere down the road, we are not going to have
to re-invent worldwide unitary™ combination.

Sales Taxation of Services
Ron Shreiner, Wade Anderson, Steve Keene

Ron Shreiner, the Soudi Dakota Revenue Secretary, Wade
Anderson, Executive Counsel for die Texas Comptroller, and
Steven N. Keene, Director of the New Mexico’s Audit and
Compliance Division, described the manner in which their
states had approached the taxation of services. All agreed upon
the importance of taxing this fastest growing .segment of the
nation’s economy. Shreiner and Anderson emphasized the im-
portance of bringing the business community into the legisla-
tive process early, implying that Florida’s troubles traced to a
failure to do so; and Keene thought that Florida had taken the
wrong approach in specifying services to be taxed rather than
enacting a broad tax on services subject to exemptions.

Walter Hellerstein

Walter Hellerstein, the U. of Georgia law professor who
had participated in the drafting of the Florida law, responded
that Florida had in fact brought the business community into
the process early and that legislative staff members had met
endlessly with industry; that the apportionment that had been
applied to interstate service transactions had been requested by
the business community, which had then turned around and
attacked it; that the real reason for the subsequent repeal was
that the advertising industry simply did cot want to be taxed,
and that that would have been true regardless of the approach

taken. He said that most other industries seemed to be will-
ing to accept the tax as one that was needed to solve the state's
fiscal problems. He predicted that most of the services which
the legislation had addressed would end up being subjected to
the tax anyway; but tltai the process would take longer and
would be accomplished incrementally by expanding the base
of the present sales/use tax in Florida.

Hellerstein said that some 50% of the GNP now consists
of services and that the percentage is increasing. The states,
lie said, will have to take that into account in shaping their tax
systems and will have to broaden their sales and use tax bases.

There is no economic distinction, he said, between the
consumption of tangible personal property and the consump-
tion of services. Eliminating the distinction between the two
for tax purposes would greatly facilitate administration, and
would bring an end to the extensive litigation which has been
addressed to die distinction. He said that it would also in-
crease tax neutrality between sales of services and sales of tan-
gible personal property, that it would increase the
responsiveness of the sales/use tax to changing economic con-
ditions, and that it might be claimed to reduce regrcssivity, al-
though he expressed doubt as to the validity of that claim.

Like the other speakers, he referred to special difficulties
that are involved in the taxation of services, particularly sales
for resale and sales across state lines. But he noted that the
sale of services to business, even though the cost is included
in the sales price of business products, does not necessarily
conflict with current practices in many states widi respect to
sales of tangible personal property to business. He sain diat,
if sales to business were exempted, the base would be so nar-
row diat much higher rates would be required. Thus, he said,
it is not possible to eliminate all pyramiding without making
the base too narrow, whether talking about sales of tangible
personal property or sales of services.

He noted that Florida had sought to tax consumption rather
than performance, that that was consistent with the basic
philosophy of treating a sales tax as a consumption tax, and
that, in that context, die place where the service is performed
is not relevant. This dien raises the question as to whcdier
one must apply apportionment with respect to a service diat is
used simultaneously in many jurisdictions. He thinks diat, as
a constitutional matter, apportionment is required. Florida
considers a credit to be an adequate response to any multiple
taxation complaint. Hellerstein said that debate will now cen-
ter on the question of whether dtis is true.

He said that the U.S. Supreme Court would address that
question in die pending cases of G. I.E. Sprlnt v. SWeet and
Goldberg v. Sweet, Nos. 87-826 and 86-1101. There, Illinois
imposes its tax on all receipts from telecommunications
originating in or terminating in Illinois and billed to an Illinois
service member, subject to a credit for tax paid on the same
transaction and base to another state. He said diat, while he
believes that the credit deals effectively with the apportion-
ment requirement, there remains die possibility diat it will not
satisfy Due Process requirements in all circumstances.
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Corporate Income Tax Briefing
September 4,1987

A SUMMARY OF THE ISSUE

In his state of the state message Governor Cowper outlined a 16-point
program for permanent recovery of the Alaska economy, including a
proposal to "repeal the unitary tax on multinational corporations, replacing
lost revenue by other means. "Two weeks later the governor directed the
Department of Revenue and the Division of Policy to "review Alaska's tax
structure with an eye toward removing potential barriers to international
trade." The Governor specified that he had no preconceived notions about
what the review might suggest. He noted, however, that that "the current
unitary system appears to scare off potential investors in Alaska."

The Department of Revenue's preliminary review of the corporate
income tax structure suggests that the economic development effects of
changing the present structure may not be as anticipated. O f special concern
to the Department is the additional uncertainty that changing the current
structure will introduce into the state's revenues, and its unpredictable effects
on the prospects for achieving the balance of the administration's legislative

program.
B.NEED FOR BRIEFING AT THIS TIME

Completion of the Department of Revenue's preliminary analysis is an
appropriate point for further consideration of the complex ramifications of
any change in the corporate tax structure, and to bring diverse expert opinion

to bear on the subject
C.AGENCY INVOLVEMENT

The Department of Revenue administers the tax laws of the state. It has
aggressively applied the worldwide combined reporting method to unitary
businesses for approximately the last 15 years. The agency has developed
expertise with the unitary concept at the audit and administrative level as well
as for revenue forecasting purposes.

The Department of Commerce and Economic Development and the
Office of International Trade also have an indirect interest in the unitary
concept The focus of the interest is upon promoting investment in Alaska
and expanding the state markets. A number of foreign interests, most
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notably the Japenese, have argued to these agenaes thet the unitary conoept
applied on aworldwide basis inhibits new investment in Alaska.

D. THE STATE POLICY CONSIDERATIONS.

An extremely important function of Sate govemment is the
establisnment of fiscal policy. Included within this areaiis the setting of State
tax policy. The Sate hes the unilateral right and responsibility to determine
and implement ataxing systemthat is in the best interest of the people of the
Sate.

Tax policy can be weighed with actual increased foreign investment
bringing into the State newjobs for Alaska residents and albroader tax bese.
The Increased foreign investment must be real, not hypothetical or besed
ot 1t el Gomeete copo redmm“m o e 0
result; if nat, s C corporate could be required to pay
increased levels of taxes to offset the shortfalis.

E THE APPROACHTO THE ISSUES

The first step in the weighing of the State tax policy considerations is the
identification of the altemative methods of corporate income taxation. The
experience of other States in moving to adifferent method of taxation is also
important as an indicator of what the State might expect The historical
results of using tax policy to attract investment is afurther consideration.
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SECTION ONE

Summary

In the past few years eleven of twelve States have repealed their worldwide
combined apportionment statutes. I its place they have adopted either.a
water's edge or domestic combination method for calculating the corporate
net income tax. Alaska remains as the only State applying combination and
apportionment on aworldwide bass.

Aaska’s policymakers are facing increased pressure to its tax law.
This pressure comes from such .diverse entities as the United Siates Treasury

( , Pacific rim and European govemments and foreign besed
businesses. Before offering legislation to effect sucha , this
administration must carefully consider the ramifications such achainge may
have on its economy and on the ability of the State to generate revenues to
fund public services.

This briefing paper analyzes our current income tax structure, providing

both the proponent and opponent viewpoint on it and several altematives.

The Department of Revenue has recently begun astudy to determine the
potential effects of changing our worldwide unitary tax structure to aweter's
edge or domestic apportionment, orto a acoounting type of tax.

Until that study is completed, it is not possible to accurately prediict the

revenue impact alaw cnange would cregte.

Finally, the Department of Revenue recommends thet a ]
analysis of the Intended and predictable economic impacts onthe Siate e
conducted. A dhange in tax structure in exchange for or in expectation of an
increase in private sector economic development must e weighed aggainst the
increased difficulty State and local govemments arehaving in providing

senices to its citizens, as well asany impact it may have on small
Alaska businesses.
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DEFINITION OF TERMS
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/. Apportionment Factor
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ke cetemrednanams lkghlEasfatax aantoghte
apanies hods ad reacsmay rgarttihen A

Water's Edge Apportionment

Conpay A adB |Iir|Hy will anbire ad texcorbined imores
will egurticed sty tte treefedofamnda. BeauseBraah Al ad
Carnpany C aerotdestic, teyarotanbirewthtre al
nining a0 EiESqEAIDs. Sorevda 'sedenettos tactre

Gampary C vicuild ey oCarpary A

Domestic Combination

A adBwillabire, rduoiy A'sAdtrdlimn
badh hsoreess, dvcetsfronC may ke nguortode
noe.
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Worldwide Combination
" Comenies A, B, adiC, koA SRath, il corbire ad
mﬁtﬂ’&‘ﬂem This streanatexnetiod uissd by Aleda
petrolamad roHeEtrolam mas.

WHAT ISTHE UNITARY BUSINESS PRINCIPAL?

ore cpoatio s fue tar inoe B, hutwateadly Bteutay
method? Soretanes EBIEE@basa’ Ity & 'aa’ eved"
||mreearrﬁjalsrétela«gseem#§1r¢amb<qamagaae
Bdutateayaaanntaygnethod whid soie aporaio ss et o
Aledataxnust e bfigreatvwat poroonofterinoore Bdtirkde
Aa Thisnetihod salkdtecobined imoregpad. fautay
gapedts, dioftregap’s inoore B3 et ogportaamentizsdm
taseofttestenarietpbe. Thatneas tettte

mesaures te bbd o aressadmMtycod.otsd nttekee. Thenorear
Isharess nAleda, senessurad , ardllad sslessdas
rsiis haconesoorg el dioona e nttearountofinore s gt
i The unttarymretiod oftadaon Boesig el e 105
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SECTIONTWO

WHAT ISA UNITARYBUSINESS?

AS 4319 poadsshovunayhsresaetaal Tre bvgdiess
woanore amEosatcagasyeautayhaes. e
apraaosnstae oa50% comon orarshipad tehsies
amMitissnust e dmutLal eefit, datantyon aorbiay ote
admMtissofae anore oftedtarcpaaos nteurtaygap.

Wether arotah siress Bunitary scecickd by lakargetalldreses
oftrehsress’ qaatin, isoadl neregeraitad te s s
etvean IsqEEIyhadesadgatals.

hether ttae Baunity oforrarshilp (0a50% comon ararsh i),
gaatnad L&gaetemogtnsmquaems_icém I IBZ]
alatisry, anntay, firady, reregeant, adgapa-amitise

Lhityohieeaxarswhen ttesae ofjepie(te
uilaytusig = o

HOW DOES ALASKA™S LAW WORK?

Once tstetamrad tetttae saunitaygap, edmarer oftre
gapvhichdesheres nAIaEIeantﬁlaz;\Obb( IdLCrir)\V\hid’l ifltste
iInoeof teetwegap. Cxporatoswhi rot n
Aledarsd rothikaraunmnAlda. Eech ohile
an 055 TeQaEes, a
nooirfedfamula. These famukessimay e Setiedss s

STANDARD 3 FACTOR APPORTIONMENT FORMULA
AledaTa<ble Inoore =Taial Ajoortaaeble Inaore X

pQaty, ladsisi
wpm?dwdladsiq?ﬁlﬁe
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MODIFIED APPORTIONMENT FORMULA FOR OIL AND GAS
PRODUCERS

Toal Aoortaaeble Incore X

Aoaty nts3Ee + AK Baels aMCF edracier
Tad AgatyBayweare Taal BndsalVICF edradsd

MODIFIED APPORTIONMENT FORMULA FORPIPELINE
COMPANIES

Toal Aportsanatt Inaoe X
ol AgatybBeayare  Toal SesBayare
2

MODIFIED APPORTIONMENT FORMULA FOR COMPANIES IN OIL
AND GASPRODUCTION & TRANSPORTATION

Toal Aporaanatt Inaoe X

Roeaty. Bdractonad Sless e
Total Agaty, Baradtionad SkessBayiae

ANSWERS TO SOME COMMON QUEST IONS ABOUT THE UNITARY
THECRY.

1 Q. If each state taxes a portion of a unitary group's income,
isn't it likely that double taxation will occur?

A. Tre edfdble aatintss e raszhay theskefae te
auts, boeelesseadonan rdaeweare teanbinsd inoore

gracech reatderss e ndoble taaon
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Two anore seesvhiidh Lee tessaaieacco ntagnetiod may alo
aneaofidrgadisiosasbhoy imoe Blaal A eat
e e A8 . 205 5h, (O, e bt e &

a a y ;
s’ ivwoulld ke pnarse, siply Tatresdecfa.oicirgdaLble taetion,
raue@ionabogepaedicationnethod tetsoetres i its
ndoble aannfaar dloatonretiod tetalosoetnes
B ttetmay fHies e te theedofanulaminimizes

pestalityofdoble tadtin

2 Q. The unitary theory is unfair because it gives a break to
companies with out-of-state losses and penalizes companies With
Bgofltable business operations. Shouldn't profitable businesses
er:&ouraged? N _ i

%m atdfsee Iosesad ndeegrs g 0
cetirga twmgb@eedcrlymta;ﬂiﬁﬂl&ée’
hareshiton tewole texrhsres skespdidde. TreirEeadaect
BxtoAldanay adidyie Estrevhat tteywoulld pay utkr sgarete

pd’iws\mim paynore texioAlda, lessd onttemrogdl
haressqaEaiosac)ayiy taBardaeol <o
Aleda, Tre fdttetapoaiosvwhidheannore Inorepey nore taes
bl o ton m&?%;mbw% o
Gxypoatospintonrake pdis. They ady mohsres e

3 Q. Does the use of the unitary method tax Alaska
corporations on the income of separate businesses which have no
conn’ea‘c_tiolg_ W\i}:&iﬂ\laska%ﬂj — _
savellestdd pradetetstesmay &< imoe
etneen tteatdFeadMtssad tetaagte Taemstlea
aMisadtetaagse Taenstieardtod rFEngy
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ascefireddne, tenarbers ofttegopaeqaatiyssasite
hares"” Thathsres‘akdFsEieatMtessae sl 0 IsnRsEe
amMts. hdrenvats teoals \saaie 'naressssdhaea
aTeatnbAlda sore @toftatsgehsres saoooted with

NAlda, Alsdkacen oy tacttefradionof inore vhidh Breked
L o) As epiareddne, tre threefedaofomulla Bussd bcetamre
WeL tsETiEe B _ _ _

ifab sresvhiddesrotqaadie nAleda stuysgade, ntte

st @ toteurtaygapvhich resqaatios nAlkda, &
Bt rducson tteanbined martad ssimore srattaadby Alkda
iy te inore dfiosressssvwhidh corae acaTection bAledaae

o treaorbinsd gt

4. Q. How does Alaslea's law differ from unitary laws of other
states?

A. Alda'surtay lav sBamibaourtay las naad drar s
htheaeam%tdfﬁmm Aeda’ ssatiegiesD
apraaosvwhichaeassslaragniad nay oty ntevardd.
Otrar<ees” Seiessmay gy oy tapoaiao satgnizad ntrelhntsd

&asla Caios

dlos s biEaadiveigiedattretaic
fomulaa-fanulavhichveid s sis, pgatyad Itesae. A
favsessieeafomiavhidvweld saeanore foaostagea
cgeeadrmrdsaeanoreoftedos.

Sonre sekes, rdudigAkeda, rdicesissnte@toftesles
fooairmhiEadke o tateke ifteyaeratadde baydtae. T
BAllEa" troleK ' rukebsa e slesatadiedsyaeae ttron
ledkad trestedasassienhich counrad nttetstee.

5 Q. How does Alaska's unitary statute affect the business
community?

A. Tharelreslhema lnofdse ssondnutAleda’s' haressdinae.”
Bacause Al a'sunary sl ie so.a Dyaarsddgraa dsenallosan
ke mece cxcamey isogdll npect. Alttogh Aleda’'secony B
conireted by dorestical pran. oo, fae neset esbenieay
o tteyaars ntefdas, tneradtrstrasty. Aleda’'sun
arogtgpledodl aporatios eaptgal fron 198 thradh 181
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reslenaedftencst HkeagetsofaseEsh aresdinde. s
amrae adonettad, vhile nportat onany heresss, Balyae
oo oou- G';Ilﬁrrnresmtemlayrreﬂm aetekEe
1RTsad ssscoonicgodhlessbean riatedatarearttetpn
aQTparisn oatrerses. o

_ Sl haresssadorEniessvhid ot taratee s es
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btelss . Saagdl sudies ricie tetsall heiressaste
okl St A realttyH o g%s fohaes
basncrga’slaearggg eoormy

ty dyatoaobired

gy, htdter cﬂtebsressmmnltysmrt L For
eaple, tteNatiod of Incgoa ot B.srressles edtifiel
befareGogress nsoortofanbined mortag.

6. QV/hat are the arguments against the worldwide combined
reporting method of unitary taxation as compared to those

against separate accounting or an arm's length method?
A. Trequoetsoftevoriducenetihcdneke \vanasdans n

%&fmmbmmm Tree rducete

—imay I itindibleteamnofttesae imoreulessdl

antrgy tenetho.
——ﬁxat'yirﬂrﬁa/wmmua:éard npecenew neshhet
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SECTION THREE
FACTORS AGAINST WORLDW IDE APPORT IONMENT
1L TamearsiHPBe ieqss tremodable bdioT
2 TaqayersiEee tutas trenwitheassive bodkdapiry
reaees;
3 Dstats raratod flosoftrackad nestiet;
4. Yets logslatgagasatsang terdmos bahee
hamay;
5 Limits fesd gpamet’sdaliy oo ctoasatiardod
ecoonic ooy
6 Intes edstinby raioTs ey @atas;
7 \VidlAies te(OEttuton

FACTORS FAVORING WORLDW 1DE APPORT IONMENT

1 Frratsapransiraneaiy tacshymagreatagte
cerghical dlcstonoftter 1Inao'e;

2. Eesseroadmisa ttenvaria s sgardieacc g nethads;
3 Gradlly, worldvce goortiamant raessaseEsadae Inoe

=reale.

4. On adorestaclass, gportiamethesbencaurtaoal
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Figure 1

How Much Income Did A Corporation Earn In Alaska?

Alternative Methods:

Separate Accounting Principle Unitary Principle

Separate Accounting

Water’s Edge Reporting Method

Alaska Sales  Alaska Assets Alaska Payroll Alaska
u.S. Sales U.S. Assets U.S. Payroll x (U.S. Sales - U.S. Expenses) = Net
Income
Worlawide Combined Reporting Method
Alaska Sales Alaska Assets Alaska Payroll
Worldwide Sales Worldwide Assets Worldwide Payroll Alaska

x (W.W Sales -WAV . Expenses) = Net
Income
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Investment From Japan Essential
to Diversification of State Economies

— A Report on Keidanren Investment Mission
to the U.S. (Alaska, Hawaii)—

By Hideo Ishihara

Leader of Keidanren Investment Mission to the U.S.
Managing Director, Industrial Bank of Japan

1. Background and Purpose

Japanese direct investment in the
United States has increased sharply
in the *£st few years against a
background of the rapid and steep
appreciation of the yen. In fiscal
1987, such investment reached S14.7
billion, accounting for 44 percent of
Japan’s total overseas direct invest-
ment, according to the statistics
compiled on the basis of reports
submitted by investing entities,
although the rate of growth fell to
45 percent from 88 percent in fiscal
1986.

Keidanren has been making ef-
forts over the years’ to promote
overseas direct investment, in the
belief that such investment will help
to correct trade imbalances in the
long run and mitigate trade frictions
with the U.S. and other countries.
As part of these efforts, this

organiratiun sent investment mis-

sions to 23 states of America in
1984, to 16states in 1986 and to five
in 1987. In addition, we have made
consistent efforts to seek abolition

of the worldwide unitary tax, a ma-

jor impediment to direct investment
in the U.S. Substantial progress was
made toward the resolution of this
problem in 1986 when the state
legislature of California passed an
amendment bill.

The rapid rise in investment in the
U.S., however, is causing concern
about possible frictions related to
investment, such as lack of harmony
between investing corporations and

local communities. In these cir-
cumstances, the Council for Better
Investment in the U.S. was created
in April this year by succeeding to
the Worldwide Unitary Tax Coun-
cil. The new council aims to deal
with the remaining problems related
to the unitary tax and to identify
problems related to U.S. investment
and study ways to cope with such
problems.

The latest mission visited Alaska
and Hawaii from September 4 to
September 13to obtain Firsthand in-
formation on the investment climate
in the two states and on problems
related to investment in these states.
Another purpose of the mission was
to find out how these states perceiv-
ed the growing concerns of Japanese
investment in the U.S. generally — a
sentiment that had intensified since
the year hefore.

2. Impressions of the States
Visited
() General Impressions

The states of Alaska and Hawaii
are very different, when compared
in terms of the level of Japanese
direct investment. In Alaska, only a
small number of investments have
been lade in the field of natural
resources. In Hawaii, by contrast, a
considerable number of investments
have been made, particularly in the
area of tourism.

We were impressed during the
visits, however, by the fact that the
two states have a number of ex-

tremely important things in com-
mon.  First, hboth states are
geographically separated from the
other 48 states. Second, both are the
newest states of America, Alaska
being the 49th state and Hawaii the
50th. People in Alaska call the 48
states the “lower (southern) 48
states.” In Hawaii, these states are
collectively called the “mainland.”
These characteristics of Alaska and
Hawaii have had significant effects
on economic activities in these
states. In particular, they have a
strong desire to expand economic
exchanges not only with the other 48
states but also with countries in the
Pacific economic region, especially
Japan. The warm welcome we
received in the two states was an ex-
pression of this desire. We believe
that now is the time for Japan to
strengthen its economic relations
with both states.

Industrial development needs to
be promoted both in Alaska and
Hawaii by taking advantage of their
geographical characteristics. Alaska
IS situated at an almost equal
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distance from Tokyo, New York
and major cities in Europe, while
Hawaii is located in the center of the
Pacific. To cite a specific example,
Federal Express has decided to use
Anchorage as the hub of its interna-
tional parcel delivery services. In ad-
dition, a plan to open a securities
market in Hawaii Is being studied
since such trading can be conducted
on the basis of time differences be-
tween Tokyo and New York.
Hawaii also has the potential to
develop an education industry since
it can serve as the cultural bridge
between East and West.

Both states are aiming to "diver-
sify” their economics — an impor-
tant fact which should be taken into
account when Japan’s economic
relations with them are considered.
Alaska, whose economic structure is
traditionally oriented toward oil and
other natural resources, has been hit
hard by the fall in crude oil prices.
Consequently, a major challenge for
that state is to correct the excessive
dependence on oil and other natural
resources. Alaska’s efforts toward
economic diversification are evident
in, for example, the fact that the
governor of the state is taking the
Initiative to review the worldwide
unitary tax and thereby facilitate
foreign direct investment in the
state.

In Hawaii, aIthou%h the impor-
tance of promoting the tourism in-
dustry is recognized, efforts are be-
ing made to strengthen the eco-
nomic structure through diversifica-
tion of the economy, specifically
through development of high-
technologies such as  oceanic
technologies, in light of the state’s
geographical and other advantages.
Although investment in real estate
has elicited some criticism, we ob-
tained the impression that the state
government believes that investment
fiom Japan has a large role to play
in the development of the Hawaiian
economy, and that continued ex-
pansion of such investment is to be
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welcomed.
(2) Impressions in Each State

Some of the impressions we gain-
ed during our visits to the two states
will be described in more detail on a
state-hy-statc basis:

) Alaska

The purpose of our visit to Alaska
was to conduct a survey on the in-
vestment climate there, including
the worldwide unitary tax problem.

Regarding the worldwide unitary
tax, we were encouraged by the fact
that the stale government, from the
governor on down, is very positive
about revicwig it. In fact, the
government is already drafting an
amendment bill. At a luncheon he
hosted, Governor Cowper st3tcd
that Alaska has made efforts to ex-
pand trade and investment relations
with Japan ever since it became the
first state of America to open a
representative office in Japan in
1964. As for the worldwide unitary
tax, he expressed an intention to
review it by taking into account the
views of Japanese business leaders
including Mr. Akio Morita, Vice
Chairman of Keidanren and Chair-
man of the Council for Better In-
vestment in the U.S.

However, the situation surround-
ing this tax problem does not war-
rant optimism since some members
of the state legislature are said to he
reluctant to change the current
system. In the background of such
negative attitudes is the fact that the
current unitary tax system makes it
possible for oil companies making
large profits in the state to reduce
their tax burden. The state govern-
ment wants to lure more investment
from abroad by introducing the
water’s edge method. At the same
time, however, it is concerned about
the possible impact of a tax change
on the oil industry, which is playing
a key role in the state economy.
Under the present circumstances,
the government is studying a revi-
sion on the condition that the tax
would apply to the oil industry as an

exception to the rule. Since the
amendment bill now in the works is
likely to come up for debate in the
state legislature opening in January
next year, wc need to keep a close
watch over future developments
concerning the bill,

During the discussions on the
unitary tax, the following question
was often asked: Will Japanese in-
vestment in Alaska increase if 'he
tax is changed? Our answer to the
question w'as that .not only the tax
system DUL also various other fac-
tors are taken into account in the
making of investment decisions. We
believe that the Alaskan side
understood our position, at least to
some extent. However, since a
change in the unitary tax would
cause a drop in tax revenue, it is
necessary for us to work out a more
convincing answer to this question,
which is expected to be asked time
and again in future discussions on
this problem.

In the past, economic relations
between Japan and Alaska have
centered on trade in mineral and
fishery resources, forestry products,
paper and pulp. The only notable
case of Japanese direct investment is
Alaska Pulp. Currently, there are
several Japanese investment proj-
ects in the fields of coal exploration
and resort development, and there
are Qreat expectations for these
projects.

However, close attention must be
paid to the question of environmen-
tal regulation in the implementation
of these projects since local
residents have a keen interest in the
protection of the natural environ-
ment, one of the great physical
assets of the state. On this point,
Ms. Brady, the commissioner for
natural resources, stated that no
development project can be initiated
without the consent of local
residents. In order to obtain such
consent, the state government hold
public hearings. Only after the
understanding of residents is obtain-



cd, can the legislature proceed to
take action. This process of building
a consensus naturally takes time.
During the visit to Alaska the mis-
sion conducted a tour of the Alaska
Pulp plant in Sitka, a small coastal

city. The plant, a pioneering exam-

ple of Japanese direct investment in
the u.s., has been in operation since
1959. The company has as many as
360 local people on its payroll and
thus maintains close relations with
the local community. However, it
experienced a labor dispute and
learned valuable lessons in the pro-
cess. We also had much to learn
from its experience regarding labor
problems, relations with the local
community and other relevant mat-
ters. The knowledge we obtained
during the tour will help greatly, we
believe, to promote activities of the
Council For Better Investment in
the U.S.
2) Hawaii

Hawaii has deep historical rela-
tions with Japan, as shown by the
factor that about one-fourth of the
state’s population (about 1 million)
are of Japanese descent. Also, one
in five tourists from outside Hawaii
i Japanese, and Japanese Visitors
account for one-third of the total
revenue from tourism.

Thus Japan maintains a con-
spicuous presence in Hawaii, as
compared with other states of

America. Regarding Japanese in-

vestment in the state, the reaction
was generally favorable except in a
few cases, and most people we met
expressed hope that investment
would be expanded. Governor
Waihee, stated during a meeting
with us that Hawaii always
welcomes foreign investment and

that investment from Japan is mak-

ing a materia] contribution to
economic development in the state.
Concerning real estate investment
aimed at speculation, the governor
stated that it is a matter of concern,
asin Japan, and expressed hope that
investment would increase in ways

that would promote the develop-

ment of the state economy.
Japanese enterprises, including
their affiliates, already occupy an
important position in the Hawaiian
economy, and they have paid close
attention to relations with the local
community since they expanded into
the state. We were informed that the

Japan Club was making greater con-

tributions to the local community,
including a $500,000 donation made
last year to the Aloha United Way,
the Hawaiian branch of the United
Way, a nonprofit organization

whose business it is to collect dona-

tions from across the U.S. The visit
to Hawaii was of great significance
to the activities of the Council For
Better Investment in the U.S. since
maintaining harmonious relations
with local communities is one of the
key objectives of the council.

The state of Hawaii welcomes
foreign direct investment in a range
of fields from the point of view of
promoting the diversification of the
local economy. For example,
Hawaii is promoting projects to
build communications facilities tak-
ing advanta%e of its geographical
position as the state situated in the
center of the Pacific, to construct a

base for space facilities on Hawaii .

Island and to develop oceanic
technologies on Oafu and Maui
islands.

In addition, a waterfront re-
development project is under way in
Honolulu Bay and adjacent areas.
Members of the mission had the op-
portunity to observe some of the
redevelopment work in progress on
a boat tour of the bay. The project
is designed to develop a bay area of
1,550 acres stretching along a 6-mile
coastline by 1989 with the state
government taking the initiative.

It needs to be noted, however,
that development projects in Hawaii
are subject to various restrictions as
in Alaska. To take the waterfront
development project as an example,
efforts are being made to obtain the

understanding of the local com-
munity. We learned that because of
stringent restrictions, new develop-
ment projects arc avoided and ac-
quisitions of existing areas and
facilities arc preferred in many
Cases.

The education industry is another
area that seems to hold out much
promise. In this connection, the
mission visited the Japan America
Institute of Management Science
gAIMS), which is managed with
the support of Fujitsu Ltd. The in-
stitute is conducting a Japanese
language program for Americans
and scholarship students from
Southeast Asia, in addition to a
reorientation program for
employees taking up overseas
assignments. ~ Considering  that
Hawaii is a cross-cultural center
where people from the East and
West mingle, it is expected that such
global educational activities will
produce highly satisfactory results.

3. Future Prospects

The growth of Japanese direct in-
vestment in the U.S. has elicited
criticism from some Americans
since late last year. At the level of
individual states, however, such in-
vestment is generally welcomed. In
Alaska, as described above, foreign
investment,  particularly ~ from
Japan, is being encouraged as an
essential means of achieving
economic  diversification.  In
Hawaii, too, Japanse investment is
appreciated generally from the same
standpoint, although there have
been some undesirable cases of
speculative real estate investment.
In the case of Alaska, however, in-
formation on the state as host to
foreign investors is not yet suffi-
ciently available since it is relatively
recently that the state showed a
positive attitude toward foreign in-
vestment. The move to revise the
unitary tax is a manifestation of the
positive attitude which the state
government takes toward Japanese

KEIDANREN REVIEW No. 113/October 1988



corporations.  Wc¢  believe that
Alaska will be cited more often as a
candidate for Japanese investment
if a tax change leads to a better
understanding of the investment
climate on the part of Japanese
corporations.

One thing notable about Alaska is
that the state is rich in undeveloped
tourism resources as well as in
natural  resources.  With  the
Japanese people becoming increas-
ingly aware of the need to improve
the quality of life, the natural en-
vironment in Alaska is a great at-
traction. A plan to hold va.ious in-
ternational conferences in the state
is worth considering, since it is
located at an almost equal distance
from Japan, the continental U.S.
and Europe. Through such moves
the Japanese will have a deeper
understanding of at;d a greater sense
of affinity toward Alaska and, as a
result, possibilities for investment in
a variety of fields will likely
increase.

As for Hawaii, possibilities for in-
vestment in areas other than tourism
have tended to he overlooked
because the image of the state as a
tourist resort is too strong. One in-
teresting possibility is the establish-
ment of a securities market in
Hawaii, which is situated between
Tokyo and New York. Given such
prospects, it is important, we
believe, for the state to select certain
priority areas and publicize their
estrong points to would-be foreign
investors.

There is also a growing need to
maintain harmonious relations with
local communities, at a time when
Japanese direct investment in the
U.S. is expanding rapidly. Hawaii
has an important role to play in this.
If Japanese businesses learn from
their experience in this friendly state
and apply the lessons they have
learned to their activities in other
parts of the U.S., then such efforts
will produce useful and beneficial
results. In this sense, the JAIMS we

Japan Travel-Phone

When you need English-language

assistance or travel information,
call the Travel-Phone

Tokyo 5027-1461

visited is a good example of global
educational institutions where peo-
ple from various parts of the world
can learn about the economies and
cultures of .the U.S. and Japan.

4. Acknowledgements

In sending the mission to Alaska
and Hawaii we received generous
cooperation and support from the
governors of the two states, other
officials of the state and municipal
governments, ﬁrivate economic
or?anlzatlons, the Japanese Con-
sulate General, Japanese corpora-
tions in the two states and their
representative offices in Japan. We
also obtained the cooperation of
representatives from member com-
panies who participated actively and
enthusiastically in the mission
throughout the tightly scheduled
trip. Twould like to express my deep
gratitude for the cooperation and
support extended to us and look for-
ward to continued guidance and
support.

Kyoto

WHAT IS THE TRAVEL-PHONE?

While traveling In Japan, you might have some dilficulty in
communicellng with local people or need more detailed
Information on Iho places or attractions you want to see. The
Japan Travel-Phone is your helping hand to an English-
speaking travel expert, ready to help you solve a language
problem or otter any travel information.

SERVICE HOURS: WO LM. through S00 p-n. EVERY DAY
THROUOHOUV THE YEAR

HOW TO USE THE TRAVEL-PHONE

Travel-Phone can be used in two ways — as a toll-free service
anywhere In Japan outside Tokyo or Kyoto, and by regular
phone charge (¥10 per3 minutes) within Tokyo and Kyoto.

Outtldo Tokyo or Kyoto

Trevel-Phone Is toll-free outside these two major centers. All

you have to do is dial 106 and tell the operator, in English,

"Collect Call. T.I.C." (pronounced "Tee-Aye-See"). Please

spaak slowly and clearly.

« Travol-Phone Is available through the yellow or blue public
phones (not the red phonesl and through private
telephones.

* When using a public phone. Insert a 110 coin and dial 106
The co‘n will be returned to you after your call.
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371-5649
In Tokyo or Kyoto Areas

While you are in Tokyo or Kyoto areas, as indicated '-n the
maps (upper right), please dial the appropriate numbei You
will be connected directlyto T1C
Tokyo Area - 502-1461 lor Tokyo TIC
Kyoto Area - 371-5649 lor Kyoto TIC

Remarks:
* When you use a public phone. Ihe charge is 110 per three

TOURIST INFORMATION CENTERS (TIC)

The Tourist Information Centers shown below oiler various
services rcnglng from travel information on Japan. liee
literature and arrangements lor home visiting to suggestions
on tour itineraries They are open Irom9am. to 5 p.m. on week-
days and Irom 9 am. to 12 noon or ‘atufdays. Closed on
Sunday: and national holidays.

Tokyo Oflka-
Kotam Btdg.66.

Kyoto Ollics:

1st 11. Kyoto Tower Bldg ,
Yurakucho t-chome. Higashi-Shiokoiicho.
Chiyooa-ku. Toky Shimogyo-ku. Kyoto

Tel (031502-1461 Tel.(075) 371-5649

Japan Nath, -el Tourist Organization



K*Idenr«n Inveslme«nt Mission to U'.SJL
Purposs and Back Ground

Japan's direct investment in the United States has been rapi-
dly expanding since the early 1980s. lar outpacing the high
growth ol its global overseas investment. The United States has
always been ranked as the number one host of Japan's direct
investment According to the figures released annually by the
Wmistry of Finance. 1.816 cases of direct investment, amounting
to $14 7 billion(44 1% of Japan's global investment of the year),
in the United States were made by Japanese companies in fiscal
year 1987 This registered a vigorous 44 7% increase over 4 5
billion of the previous fiscal year. The cumulative (FY1951-87)
total of Japan's direct investment in the US now amounts to
50.2 bhillion dollars

Keidanren believes Japanese direct investments into the U.S.
will contribute to the economic development of both the U S.
and Japan, and has helped its member companies explore in-
vestment opportunities.

In this context. Keidanren sent three investment study missi-
ons covering 23 states in order to obtain firsthand information
on economic and social environment of the respective state in
June 1984 For the same purpose Keidanren sent similar missi-
ons to 16 states in 1986. and to 5 aiaies in 1987. These missi-
ons exchanged views with the Governors, members of the state
legislature, fvlayors. leaders of the state and municipal govern-
ments. business community, as well as Japanese companies
who already operate locally and visited maior industrial sites as well.

With the fast increasing direct investment. Japanese com-
panies are bound to face various new problems caused by their
direct investment in the U.S.. including such issues as fostering
better community relations and avoiding movements towards
greater investment restriction. In order to cope with these pro-
blems. a new council named “Council for Better Investment in
the U.S." (CBIUS) was established on April 6. 1988.

Following tnese activities, another investment expansion mi-
ssion was organized to visit the State of Alaska and the State
of Hawaii from September 4 to 13.

The Mission will report its findings to the member companies
of Keidanren and CBIUS and .other Japanese corporations for
reference in their future investment plans.

Though this mission will not engage in immediate business
talks on investment, we are convinced that the visits by the
mission, composed of representative corporations of major in-
dustrial sectors in Japan, will lead to a smooth expansion of
Japan's direct investment, taking into account various social
and economic concerns in the United States.

Keidanren
Investment Mission
to
The United States
of
America
Nledla, Hvaii

S eptem ber 1988
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Keidanren (Japan Federation of Economic
Organizations) is a private, non profit econom ic
organization representing virtually all branches
of economic activities in Japan. Keidanren,
maintaining dose contact with both public and
private sectors at home and abroad, endeavors
not only to find practical solutions to econom ic
problems but also to contribute to the sound
development of the economies of Japan and
countries around the world.

Through the merger of several economic and
industrial organizations active since prewar days,
Keidanren was established in August 1946.

Since then Keidanren has grown into a nation-
wide body with 120 association and 915 corpo-
rate members as of August 1989.

Headed by internationally acknowledged
leaders of the Japanese business community,
Keidanren plays an active and influential role in
the achievement of harmonious economic

prosperity for all mankind.

KEIDANREN

Japan Federation of Economic Organizations

9-4, Ohtemachi 1-chome,
Chiyoda-ku, Tokyo 100, Japan
Tel. (03)279-1411

Telex: 222-3188 KDRTOKJ
Facs. (03) 246-0574
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My name is Sadami (Chris) Wada, Senior Vice President of
Sony Corporation of America and 1 am also U.S. Advisor to
the Council for Better Investment in the U.S. of KEIDANKEN.

KEIDANREN is a Japanese name for Japan Federation of Economic

Organizations. It is a private, non-profit economic organi-
zation representing virtually all branches of economic
activities in Japan. It is certainly a nation-wide body

with 120 association members and 921 corporate members as
oi September 1988.

KEIDANKEN has sent a series of investment-related missions to
various states since 1984, covering 23 states in the first
year, Ib states in 1986, 5 states in 1987 and Alaska and

Hawaii in September 1988.

Last September the 21-member KEIDANREN investment study
mission to Alaska visited a number of places and had a number
of important meetings in the state. The meetings included
the state legislature leaderships, business leaderships,

the Administration leaderships and reporters from media

world.

We were very much impressed by the beauty of Alaska and its
short distance from Japan. Its abundant natural resources

also impressed us. Even though the state lost competition

for 1994 winter Olympic site, the state is rich in sites for
skiing and other wir Tr sports.

However, we were very much disappointed to learn that this
rich and beautiful state has the notorious worldwide unitary
tax system. The British, Dutch and other European nations
united their efforts to appeal to the United States with
their strong opposition against this unfair, unreasonable
and internationally-rejected tax system. Prime Minister
Margaret Thatcher repeatedly urged then president Ronald
Reagan of the U.S. to stop the practice of the unitary tax
on a worldwide basis.

We also found out the unfortunate nature of this worldwide
unitary tax system, that results in unfair double taxation

and in most onorous administrative burden that in most

cases do no give any justice in the final tax assessment.

We thought this is very ironic for Alaska, because this
oeautiful state was the first state to open its office in
Tokyo, Japan in order to invite our investments in the state,
but now it is the last state to eliminate it if it wants

to see its Tokyo office succeed in inviting Japanese investments
into the state.
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In 1984 the following 12 states had the worldwide unitary

tax system. They were Alaska, California, Colorado, Florida,
Idaho, Indiana, Massachusets, Montana-, New Hampshire, North
Dakota, Oregon and Utah. AIll except Alaska changed their tax
system. The most important worldwide unitary tax state,
California with its largest tax exposure among the 12 states,
provided the water's edge choice by its state legislature

and the governor's signature in 1986. The governor of Cali-
fornia did support their water's edge and signed it into the
law for their economic growth through greater international
investment particualarly in manufacturing. All of those states
that modified their tax system did so in the same thought as
California.

KEIDANREN, Sony and others from Japan, for greater investments
in Alaska are all pleased to see SB-119 before the state
legislature, and wish very much to support the passage of

the bill. We are very happy to know that Governor Cowper

took the initiative in this effort with the wide support

from the Alaska state legislature. The worldwide unitary

tax system penalizes investment. When one makes an investment
in manufacturing, it takes time in purchasing land, building
plant structures, machines, training workers, organizing plant
operations to be efficient, debugging machine operations and
also in securing and training material and parts suppliers.

It takes easily a few years before you can have real profit
on which you may pay income tax. Until you make profit, you
have nothing to pay tax out of. Tne notorious worldwide
unitary tax demands state tax payment out of global income
from other countries, through what they call worldwide
combination of income. Income made in other countries is

of course taxed in each country. Why such income should be
subjected to another tax. We oppose such double taxation.
After invited to invest and to contribute to the economic
activities and to the economic base, why one should be
penalized by such double taxation.

Further, the worldwide unitary tax system requires combining

of properties, sales and payroll of the whole world, in order

to find out what percentage of the global income should be
attributed to a certain state. Prices of one acre in the U.S.
and Japan are very different, particularly when the one acre

in Japan was bought three hundred years ago while the one in

tne U.S. was bought 1989. Those original book values of the
each acre, make no basis for apportioning global income. It
creates nothing but distortion. Sales in large and traditionally
established market and in unstable and risky market would of
course have different profit margin, therefore, such providing
no rational basis to allocate global income. Wage levels are
clearly known to be different country to country, once again,
providing no reasonable basis for allocating global income.

In Japan, no-lay off means very much beyond some wage differences
and it can have important value. Country to country, fringe
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benefits are different, that include housing in some countries
where it could mean 'very much in value. Therefore, contribution
to income creation cannot be direct translation of wages or
salaries. There are in some cases, very important elements
that enables contribution by employees to the corporate income,
outside wages and salaries.

| am sure that state tax authorities are responsbile to tax
corporations without allowing them to hide income and evade
due taxes. The Federal Government is very much responsible for
making sure that they tax right and not allow international
corporations to evade taxes. Their responsibilities may be
even far greater, the stake being much larger compared to state
level. The Federal tax authorities use "arm's length™ method
to test any suspicious transactions. IRS Code 482 gives the
Secretary of Treasury such an authority to carry out their
responsibility to tax. Why cannot a state use the same test,
rather than rely upon the impossible worldwide unitary tax

system.

Exchange rates among nations that have been changing so much
not only over years but even within a year of twelve months.
What exchange rate to use? What justification is there for
choosing any exchange rate? What could have been the exchange
rate of the Japanese currency of three hundred years ago to
the U.S. dollar? Should we combine the result, whatever it
may be, with the value of any U.S. property bought this year?

Japan has made about $50 billion direct investment in the
United States so far. As we make trade surplus with the U.S.
we must get the money back to U.S. Unless wo do so, the
shortage of money in U.S. will drive the interest rate higher
and economic activities lower. Japan should invest such U.S.
money in manufacturing industries, rather than national bonds,

considering jductive and job-creating impact. Greater
manuf nas tremendous ripple effects in economic
activii'

| am sure all the people in the world find Alaska beautiful
and exciting with her natural beauty. She is rich in resources
and attractive for recreational sports of different kinds.

The KEIDANREN mission came and found this state very attractive
but when we learned that unfortunately this state still keeps
what we thought was something of the past, we were surprised
and disappointed, because the worldwide unitary tax means

a red flag for investment.

SB-119 eliminates the worldwide unitary tax from Alaska and
removes fear of unfare double taxation from investing in
Alaska. it ends the most cumbersome and onorous tax system.
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Once the notorious worldwide unitary tax is removed from
Alaska and the internationally accepted system is applied to
investors from U.K., Holland, Germany or any other country
certainly including Japan, | am sure Alaska is really ready
for any international investments. KEIDANREN will remove the
red flag from Alaska on the investment map.

| would like to express here my sincere appreciation for the
opportunity to communicate our opposition against the worldwide
unitary tax and our support to the Senate Bill SB-119.

1 would also like to express here my appreciation for the
January 25, 1989 opportunity to testify via telephone in
support of the same SB-119 before the Senates's Committee
on International Trade and Tourism under the chairmanship

of Senator Szymanski.
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ATTACHMENT-A
Draft List of Possible Options

1. Separate accounting for all corporate taxpayers. This
is nominally what the Japanese are asking for, and would remove
the psychological barrier said to deter foreign investment. It
could lose us up to $2 million annually (depending on how
implemented) in non-petroleum corporate tax revenue, but’ at
current oil prices would increase petroleum tax revenue by at
least $150 million. Under separate accounting, production and
pipeline profits earned in Alaska would be taxed at the full 9.4
percent nominal rate. See the table below for the effective
rates under current law.

Net Income, Tax Paid, and Average Effective Rates
Petroleum.Corporate Income Tax

------------------- millions--------mmmme-
Alaska Net Income Tax Paid Tax Rate
1983 $5,771 $236 4.1%
1984 $6,639 $265 4.0%
1985 $5,083 $169 3.3%
1986 $3,452 $134 3.9%
Net income calculated from data in Sohio annual reports and Fl

filings.

2. Water's edge for all corporate taxpayers.Would also
remove the psychological barrier said to deter foreign
investment. Likely to have little impact on current non-
petroleum corporate tax revenue (i.e. = <$1 million annually).
The effect on petroleum revenue could be much larger, though
difficult to predict. EXXON and Standard would probably pay more
tax, and that ARCO would pay less, resulting in a net increase
of $10-40 million in annual corporate petroleum income tax
revenue.

*

3. Status quo for oil companies, separate accounting for
everyone else.

4. Status quo for oil companies, water's edge for
everyone else.

5. Status quo for oil companies, separate accounting or
water's edge for everyone else, with a compensating rate
change to make result "revenue neutral.” But has anyone
figured out what we mean by "revenue neutral?"”

6. Separate accounting or water's edge for everyone, with
a compensating rate change to make result ™"revenue
neutral.” Theoretically, this could get the state the same



amount of money as it is currently getting, while cutting the
nominal tax rate roughly in half. The oil companies would pay a
tiny bit more than at present. Everyone else (at least everyone
currently paying 9.4 percent) would have their corporate tax
reduced by half. This would unequivocally have a positive
economic diversification effect, a statement that can't be made
about any of the options describe above. The problem, of course,
iIs that the rate adjustment required for revenue neutrality this
year (assuming we could figure that out in advance) would almost
certainly not be revenue neutral in the following year.

7. Abolish the non-petroleum tax, go to separate
accounting for oil companies and adjust the rate to
achieve "revenue neutrality.” We could Drobably reduce our

nominal 9.4 percent rate (now paid only bE”oil companies) to 5.5
percent and expect the result to approximate the revenue from
our current corporate tax structure. Like option 6, this would
produce an unequivocal economic diversification impact.

8. Abolish the non-petroleum tax, go to separate
accounting for oil companies. Like option 1, above, this
would raise oil company taxes and state revenue. Unlike option
1, this would be certain to have a positive impact on economic
diversification.

9. Give corporations an option, a la California. Any time
we give the oil companies (or any other profit maximizers) an
option, they will use it to lower their costs. Where the amounts
at stake are large, as they are with in the case of Alaska oil,
there is the risk of losing big bucks.

10. Give non-petroleum corporations an option, a la

California, but retain (and require) worldwide wunitary
for oil companies. But some authorities have suggested that
once you establish an option, it must be made available to all.

11. Do nothing. "Sorry, governor. It seemed like a good idea at
the time, but further study suggests that it doesn'tmake sense.
The reason it doesn't make sense is...."

12. Study the question until it goes away. A variation on
the "do nothing"™ option, above. An easy option to justify
because no matter how much analysis we devote to anyproposed
change, we will still face considerable uncertainty on the
revenue effects of the change. And while it may not always be
true, it can always be asserted that additional analysis will
reduce the residual uncertainty.
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ATTACHMENT B

The corporate tax is plays a bigger role in Alaska than in
most states, though a smaller role than it did before the 1981
tax amendments (see Attachment D). Alaska would rank a little
lower if the comparison were made against "all general

revenues,” which would then include our royalty income in the
denominator. This is U.S. Census data.
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rate. Large mining companies and others which historically pay
virtually no income tax may not care. For

corporations (annual sales less than $50 million)

suggest that the

federally and in

small

to me

rate may be a significant factor in
location decisions and business success.
the nominal rate has been an element in t

dium

studies

both

The desire to reduce
ax "reform,"
states like Minnesota and New York.

quick and quantitative measure of income

tax "reform"

increase in collections per percentage point of

(Acollections/1%

tax/million

$ tax base).

rate:

both
For many,
is the

Alaska has a fairly high corporate tax
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ATTACHMENT D

CORPORATE TAX AND TOTAL UNRESTRICTED REVENUE, FY 1959-
($ Millions)

UNRESTRICTED

" GENERAL CORPORATE INCOME
FUND TAX REVENUE

FY REVENUE Petroleum Non-petroleum
59 25.4 1.4
60 48.0 1.7
61 40.5 1.4
62 68.9 1.8
63 71.6 2.2
64 67 .0 1.8
65 83.0 1.9
66 86.5 4.1
67 86.6 3.5
68 112.7 0.1 3.8
69 112 4 0.1 4.2
70 1067.3 0.4 4.9
71 220.4 0.9 5.2
72 219.2 1.2 5.3
73 208.2 0.9 5.9
74 254 .9 1.2 7.0
75 333.4 2.5 14 .8
76 709.8 4.9 26.2
77 874.3 5.0 30.8
78 764 .9 8.4 25.1
79 1133.0 232.6 24 .8
80 2501.2 547.5 17.9
81 3718.2 860.1 34 .8
82 4108.4 668.9 34.8
83 3631.0 236.0 30.1
84 3390.1 265.1 39.5
85 3260.0 118.6 36.0
86 2679.4 133.0 15.0
87 1741.3 95.0 14 .0
88* 1716.1 110 15

*Forecast.
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SENATE COMMITTEE REPORT

FURTHER
<l DATE TURNED INTO OFFICE 'V j f M
Mr. President:
RES Committee considered 123
adopting the Uniform Conservation Easement Act; efd
and recommended
[ ] -g«pl'cree~-watir ¢S S'fr 1_2~ fao )E3rsame title
or adopt CS D [] new title
technical
[ ] attached amendment(s) and title change
(HB only)
[ ] letter of intent adopted
do pass W
[ ] do not pass
[ ] no recommendation
[ ] individual recommendations
[ ] further referral to
FISCAL NOTE(s) [ ] zero [ ] fiscal impact [ ] appropriation no FN
[ ] new [ ] updated [ ] previous
[ ] same as previous fiscal note(s) published
MEMBERS SIGNING DO PASS NDATIONS
AC4 A# *— .

[ 1] Committee Backup attached



SENATE COMMITTEE REFOKT

£>-035T> fe
FIRST COMMITTEE OF REFERRAL
Date of 5-DAY NOTICE 2
IN ACCORDANCE WITH UNIFORM RULE 23
**FISCAL NOTE(S) MUST BE ATTACHED
IN ACCORDANCE WITH AS 24.08.035
1/17/89
Mr. President:
: : SB 123
Jub Committee considered
adopting the Uniform Conservation Easement Act; efd
and recommended:
replace with CS sg 125 same title
new title
[ ] attached amendment(s) and 4rinan x
C ] letter of intent adopted
[ ]do pass
\
[ ]do not pass ™ h
[ ]no recommendation
[ Jindividual recommendations
[ ] further referral to
FISCAL NOTE(S) attached [y] zero [ ] fiscal impact
[ ] appropriation no FN attached [ ] Gov. FN introduced w/ bill

OTHER RECOMMENDATIONS

-SM"A-Kc

Chairaa”™”ignature
[ 1 Committee backup attached
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STATE OF ALASKA * billversion: cssbi23(Gud) (b)
1989 LEGISLATIVE SESSION PUBTiSh date I —=oqoryergmmmmmmmas
FISCALNOTE
REQUEST:
Revision Date: 14-Mar-89 Agency Affected: Natural Resources
Title: An Act adopting the Uniform BRU:  Parks Management
Conservation Easement Act Land & Water Mgtnt
Sponsor Sturgulewski Components: Parks Management
Requestor:  Senate Judiciary Land & Water Mgmt

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 89 FY 90 FY a1 FY 92 FY 93 FY %4
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING 00 0.0 0.0 0.0 00 0.0

CAPITAL
REVENUE

FUNDING:  (Thousands of Dollars)
GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS:  (Attach a separate page if necessary)

Prepared by:  Larry Ostrovsky Phone: 465-2400
Division: Commissioner's Office Date: 14-Mar-89
Approved by Commissioner Lennie Gorsuch® A \\ — - Date: 14-Mar-89
Agency: Department of Natural Resources U

Distribution (by preparer) :
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page 1 of 1



glaafea & tate legislature

2/J7SHELDON JACKSON STREET
ANCHORAGE . ALASKA 995M
mSENATOR
ARJ.ISS STUKGULEWSKJ N
Senile I'ltiidcm Pro Tempore FIO IIB(SXV
Ctulimin, Senile Rule) Commitice JNEIAU, ALLASKAWI T
@) 45-R18
Senate
MEMORANDUM 15 Wednesday 1989
TO Senator Bettye Fahrenkamp
Chairman, Senate Resources Committee
FROM Senator Arliss Sturgulewsk
Senate Bill 123 "An Act adopting the Uniform Conservation
Easement Act; and providing for an effective date™ has been
referred to the Senate Resources Committee. | respectfully
request that you schedule this bill to be heard as soon as is

practicable.

The purpose of this legislation is to change the rules of
common law about the enforceability, by a third party, of a
use of land. That third party, the holder of a conservation
easement, need not have a right to use the land for any
purpose, it has only the right to ensure the land is used for
the purposes stated in the easement by the grantor.

The Act itself does not impose restrictions or
affirmative duties; it allows the private parties to enter
into consensual arrangements with a charitable organization or
a governmental body to protect land and buildings without the
encumbrance of certain potential common law impediments.

Attached is a copy of the Uniform Act commentary which I
am sure you will find helpful, a memo from Dick Bradley of
Legal Services which summarizes the Act, a question - and -
answer sheet prepared by Anchorage Historic Properties
Corporation, and an article about a conservation easement
grant occurring in Anchorage.

In addition, | have attached a memorandum from John
Reese, an attorney and the Chairman of the Anchorage Historic
Properties Commission regarding certain implications of this
act on concerns raised by a member of the Senate Judiciary
Committee. The Judiciary committee made two changes to this

bill:



The first change was the addition of (e) to Sec.
34.17.010 stating that neither the state nor a municipality
may establish a conservation easement by eminent domain.

The second change was the addition of a provision to
Title 29 which requires land upon which there is a
conservation easement to be assessed both as though there were
no easement and as though there were. In addition, the owner
of property on which there is a conservation easement is
subject to pay any tax liability that was abated because of
the easement if the property should be used contrary to the
easement. This change was suggested by Dick Bradley of
Legislative Services; his memo is attached.

Please call me or Melissa Fouse of my staff at 465-3818
if you have any questions.



STEVE COWPER, GOVERNOR

..... ' A
DEPARTM ENT OF NATURAL RESOUTRTCES 4(X)\N|LL
JUNEAU. %1—1796
PHONE: (%7)465—2400
OFFICE OF THE COMMISSIONER
March 6, 1989 m
The Honorable Jan Faiks
Chair, Senate Judiciary Committee
P.O. Box V
Juneau, AK 99811
Dear Senator Faiks: i
|
Subject: Senate Bill 123, Uniform Conservation Easement Act.
Position: The department does not object to this bill and at the
present time has no plans or funding to purchase conservation
easements. The bill allows for the preservation and conservation

of natural and historic resources for the public benefit while
maintaining private ownership of the property.

Background: SB 123 has support from historic preservation and
natural history conservation groups. The bill provides a process
which allows conservation easements to be donated or sold to a
governmental or charitable non-profit organization.

Common land law does not allow a conservation easement
restriction to attach to land in perpetuity. It is based on
model legislation drafted by the National Conference of
Commissioners on Uniform State Laws. Alaska is one of four
states without a conservation easement law.

Conservation easements will provide public land managers with an
alternate acquisition method to employ in appropriate
circumstances so as to benefit both the private and public
sectors. It is a cost-effective way to protect historic and
natural values on private lands without the cost of fee simple
purchase of the land. The owner is compensated through purchase
of the easement or the ability to deduct the value of the
easement from federal income taxes as a charitable gift. Because
the property remains in private ownership, it remains on local
tax rolls, and the public does not take on the responsibility of
maintenance and operation of the property.



Senator Faiks -2 - i March 6, 1989

Conservation easements can be used to protect public values in
historic structures and archaeological sites, natural, scenic and
open spaces, fishing streams or watershed or critical waterfowl

nesting areas.

Sincerely,

Lennie Gorsuch
Commissioner

cc: Bill Sponsor
Committee Members
Bob Evans
Denby Lloyd
Gary Gustafson
Neil Johannsen
Judith Bittner
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SB - ALASKA CONSERVATION EASEMENT BILL

WHAT WOULD THE
BILL.DO?_ SB ; would provide-the legal process to create
conservation easements on private property in Alaska.

WHAT IS A

CONSERVATION

EASEMENT? , I'...conservation easement is a legal agreement made
evoluntarily-by a-private property owner to limit, for
the benefit of the public, the type or amount of use of

e -a property.'™ The Xasement "may be donated or it may be

sold. An easement is created to protect natural,
scenic, open space, historical or cultural values. The
easement is accepted, held and monitored by a
governmental agency or..an appropriate nonprofit
corporation. Simply put, the easement is a restriction
on-the use-of-real-estarte. -

WHAT KIND OF

EASEMENTS ARE

WE TALKING

ABOUT? Two types of easements which would be frequently used
are Historic Easements and Wildlife Conservation
Easements. A typical Historic Easement would be the
voluntary written agreement of the owner of a historic
building to preserve the historic character of the
building and not to replace it with any other
structure. A Wildlife Conservation Easement might
provide for the perpetual preservation of the watershed
of a particularly unique fishing stream or a critical
waterfowl nesting area.

IS THIS A

NEW IDEA? No, conservation easements were first used in the

1880s. Alaska is one of four states without a
conservation easement law to take advantage of the land
management tool which has been called a "terrific
alternative to fee acquisition.”
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WHY DO WE NEED
A LAW TO DO
THIS?

WHAT ARE THE
PUBLIC
ADVANTAGES?

An Alaska conservation easement law is necessary
because the common laws that govern land do not allow
such a restriction to attach to the land in perpetuity
in those instances where the Grantee of The Easement

does not own an adjoining parcel of land. The new law
would remove that restriction to allow certain
charitable and governmental organizations to have
enforceable easements without owning the adjoining
land.

SB __ is essentially verbatim from the Uniform
Conservation Act which was drafted as a model law by
the National Conference of Commissioners on Uniform
State Laws.

A conservation easement provides a cost-effective way
to protect public values of private land. These values
may be natural, historic, scenic or cultural. It
allows such values to be protected without the cost of
fee simple purchase of land. The land stays in private
ownership.

Because the land stays in private hands, it also stays
on the local tax rolls. The assessed valuation may
increase or decrease depending on the nature of the
easement. For example a historic easement may make the
property more valuable for tourist related use while a
critical habitat easement would probably reduce value
because development would be prohibited.

Furthermore, since the property stays in private
ownership the public does not incur the management
costs that would come if the lands or buildings were
publicly owned. While the public holder of the
easement must monitor the agreement this would be an
extremely modest cost.
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WHY WOULD A PRIVATE
LANDOWNER WANT
TO CREATE AN

EASEMENT? The landowner who donates a conservation easement, to a
public agency or qualified charity, can claim federal
Income tax deductions for the charitable gift. In the

alternative the landowner may sell the easement for
what he considers a fair price. All such transactions
would be voluntary. No governmental taking through
eminent domain would be involved.

Estate taxes can also be reduced through the donation
of an easement. Property restricted by a perpetual
conservation easement either before the landowner's
death or executed as an element of his/her will, must
be valued in the estate at its restricted value,
resulting in lower taxes.

HOW LONG DOES
AN EASEMENT LAST? A conservation easement would restrict the land for

only as long as agreed to by the owner.

WHAT ABOUT

PUBLIC ACCESS? Understandably, most landowners want to retain an
ability to control access to land that is still
theirs. The landowner and the grantee of the easement
may, however, provide for public access if the
landowner so agrees.

IN SUMMARY: Conservation easements are flexible,
adaptable agreements tailored to the needs of the
property owner and the character of the property.
Specific public benefits are provided — without the
expense of purchase and while maintaining the land in
private ownership.



Keeping |
downtown
in A

Deal insures facade

of Wendler Building

ByRONZELLAR
T ELrfntM Wivr

The owner or a downtown
landmark acquired from the Mu-
nicipality of Anchorage In 1964
hes donaled the building's exte-
rior and air rights to a city-
created, non-prollt corporation.

Bill Mundy, owner of the
Wendler Building at 400 D St!
said terms ot tho agreement with
Anchorage Historic Properties
Inc. require him to maintain tha
tacade and to Insure the building
tor replacement, among other
conditions.

In return, he will receive a tax
benefit for the donation, known
as a "historic preservation and
conservation easement," and re-
tain ownership ot the building's
Interior.

Mundy made the donation Just
before the end of the 1988 tax
year. The size of the tax benefit
will not be known until an ap-
praisal la done within the next
three months to see how the do-
nation affects the property's
value, he said.

Kerry Hoffman, executive di-
rector of Anchorage Historic
Properties, said the potential tax
<jenefit la sizable, end the corpo-
ration hopes the transaction will
-pur Interest In easements to
telp the preserve the city's hla-
oric buildings.

The Wendler Building was
ullt by merchant AJ. Wendler
n 1913 as a grocery store with
iving quarters on the second
loor. The grocery, situated at
rourth Avenue and | Streets.

See Building, page B-I

Monday, January!«, 19809, Tlie Anchorage Times B3

Building

was one of R businesses that
opened on the city's main street
the same year.

The business was converted to
a restaurant and bar by
Wendler's daughter and wes re-,
named Club 23 In 1982, the prop-
erty was sold and (he building
donated to the city on the condi-
tion that it be moved. A renova-
tion plan by a partnership that In-
cluded Mundy was accepted by
the city, which spent 347,000 to
move tho building to Its present
location. -/ .

‘ Another structure, called the
Landmark Building, was built be-
hind the historic building to boost
It; available space. Mundy said a
portion of the Landmark's sec-
ond floor was designed to be used,
with the Wendler Building as a'-
restaurant— aplan he still hopes
lo pursue when the Anchorage
economy Improves.

Donation of the air rights'
means no structure taller than,
the existing buildings can be built
onthesite.

The Insurance provision re-
quires that If the Wendler Build-
ing bums or Is destroyed by an
earthquake or some other disas-
ter, proceeds must be used to
build a replica, or to situate and
restore another historic building
odthe'site.

For example, he said. Anchor-
age Historic Properties might
want to move one of several
other buildings now In storage at
the Cook Inlet Pretrial Facility If
the Wendler Building were dee- ,
Iroyed.

Mundy said lax Incentives for
historic buildings changed along
with other lax laws In 1986 and It ,
Isdoubtful the renovation project
could have been done under cur-'
rent rules, which limit an Indi-
vidual's use of rehabilitation In-' lof
vestment credita. -ei-ix landmark buildings must

' Hoffman aald changes to re-, listed on the National Register of

1

To be sligiblo for tax benefits,

otor*soms of the [ax benefits are M Historic Places, About a dozen'

scheduled for consideration by.) Anchorage buildings are on the
Congress, but sizable benelllare- "~ registry, sneMid,

main under present lana for  Anchorage Historic Proper-
businesses owning historic slruc- ~ ties plaru in effort thlayear to
tuns. get more buildings listed or de-

clared eligible for listing If own-

be . eradecide to pursue the designs-
. < >»'W tect historic properties and to:
Anchorage Historic Properiesi; operate a revolving loan fund,1

tion,

Inc. was formed by a 11.7 million
voter Initiative as part of the
city'ii I'rujoct 60s program that
also led lo the construction of
parks and public buildings, t

TIMLIPill FHOIO

B!" .V.undy will get afax benefit for donating the Wendler Building's exteriorto a non-profit. *e

The corporation uses the
money as an endowment to pro-

Hoffman said the organization is '

working to be Mil-supporting

Ihrrxjgh asmed revenues, mem-
ips, contributions and proj-

> | ectgranls,



Introduced by: Anchorage Municipal Assembly

Date: November 16, 1988

RESOLUTION OF THE ALASKA MUNICIPAL LEAGUE

RESOLUTION NO.

A RESOLUTION REGARDING THE HISTORIC! EASEMENT
ENABLING ACT AND UNIFORM CONSERVATION EASEMENT
ACT

WHEREAS, historic preservation has many benefits to a community both
tangible and intangible, and

WHEREAS, historic preservation easements are one tangible historic
preservation strategy, and
WHEREAS, the proposed Uniform Conservation Easement Act will enable

governments and qualified nonprofit organizations to acquire/receive
easements on real property that are of unlimited duration, and

WHEREAS, the inherited English common law of real property leaves
doubt about- the enforceability of historic easements which are not tied to
an adjoining property, and

WHEREAS, the proposed Uniform Conservation Easement Act removes that
doubt.

NOW, THEREFORE, BE IT RESOLVED that the Alaska Municipal League
supports the enactment of the Uniform Conservation Easement At.

This resolution was passed by the governing body of
Municipality of Anchorage on November 15, 1988.
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LEGISLATIVE AFFAIRS AGENCY
MEMORANDUM January 24, 1989
SUBJECT: Uniform Conservation Easement Act

(SB 123)
TO: Senator Arliss Sturgulewski
FROM: Richard A. Bradley

Legislative Counsell!

Melissa has asked that | comment on the purposes behind this
uniform act-- that is, what are those restrictions that the
uniform act seeks to address?

| have copied the material from the Uniform Laws Annotated

that addresses these questions; see particularly the "pref-
atory note."™ But because this uniform act seems to contain
an unusual amount of esoteric lawyer-talk, | will attempt a

brief user's guide to the Uniform Conservation Easement Act.

The title explains part of what is being attempted; the idea
is that valuable natural or historic property now in private
hands might be protected for future generations by granting
a "conservation easement™ in the property to a third party,
either a nonprofit corporation dedicated to the protection
of that kind of property or government. See sec.
34.17.060(2). The holder of the easement can then sue, if
necessary, to see that the property is maintained according
to the terms of the easement.

But it has been necessary to change the rules of the common
law to accomplish this purpose.

The usual understanding of an easement is that it relates to

"an interest in land.”™ The problem with conservation ease-
ments is that the interest held does not relate to any such
"interest in land.” The holder of the easement has no right

to use the land for any purpose; it merely seeks to regulate
the use by others.

The prefatory note states that these kinds of controls over
land are typically cast in the suggested three common law
forms: easements, covenants real, and equitable servitudes.



Senator Arliss Sturgulewski
Page 2
January 24, 1989

The note suggests that easements are generally well under-

stood by courts but covenants and servitudes less so. And

the note suggests that the solution to these understandings
(or possible misunderstandings) would not be the creation of
a fourth and new form of interest, by whatever name.

The suggested solution is to take the easement, the well-

understood mechanism, and remove the common law limitations
on its use to solve the problem of conservation easements.
These common law problems are stated in Sec. 34.17.030.

If I may be of further assistance, please advise.

RAB:kb
wkkl/071

Enclosure
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UNIFORM CONSERVATION EASEMENT ACT
Table of Jurisdictions Wherein Act Has Been Adopted

Jurisdiction Laws Effective Date Statutory Citation
Arizona.............. 1985, C 171  4-18-1985 -« ARS. 8 33-271 to 33-276.
District of Colum- D.Claw 6-113 5-16-1986 D.GCode 1981, 88 45-2601 to 45-2605.
bia
Indiana.............. 1984, H1074 9-1-1984 West's AlC. 32-5-2.6-1 to 32-5-2.6-7.
Maine............... 1985, C 395 6-21-1985 “ 33 MR5A §8§ 476 to 479-B.
Minnesota.......... 1985, C 232 5-24-1985 « M.S.A. 88 04C.01 to 84C.05.
Mississippi.......... 1986, C 404 3-27-1986 Code 1972, 88 89-19-1 to 89-19-13.
Nevada ............. 1983, C 291 5-13-1983" N.R.S.111.390 to 111.400.
Texas.....ccooeeeeenn. 1983, C 434 9-1-1983 V.T.CA.,, Natural Resources Code §8 183.001

to 183.005.

Wisconsin.......... 1981, C 261  4-27-1982 W.S.A. 700.40.

« Date of approval.

Historical Note

The Uniform Conservation Easement Act was approved  prefatory note and comments are set forth in this supple-
by the National Conference of Commissioners on Uniform  ment.
State Laws in 1981. The complete teat of the act, the
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CONSERVATION EASEMENT ACT

its exercise are determined not by this Act but by tlie adopting state's

General Statutory Notes

Arizona. The Arizona act is a substantial adoption of the
major provisions of the Uniform Act, but contains numerous
variations, omissions and additional matter which cannot be
clearly indicated by statutory notes.

Indiana. Adds section as follows:

“3-5-2,6-7 Texation

"For the purposes of 1C 6-1.1. real property subject to a
conservation easement shall be assessed and lazed on a basis
that reflects the easement.”

Mississippi. Adds a section as follows:

“} &¢19-H. Capital Improvements on property upon
which easements have been ({ranted.

"With the exception of 'Mississippi Landmarks,’ as de-
fined by the Antiquities Law of Mississippi (Section 39-7-1
et seq., Mississippi Code of 1972) and of properties entered
in the National Register of Historic Places, no public mon-

ey, derived cither from a special fund or the Cencral Fund,
shall be expended for capital improvements on any real
property upon which a conservation easement has been
granted unless the conservation easement is perpetual, n
governmental body is the holder of the easement and the
capital improvements are solely for the use and benefit of
such holder."

Nevada. The Nevada act is a substantial adoption of the
major provisions of the Uniform Act, but contains numerous
variations, omissions and additional matter which cannot be
clearly indicated by statutory notes.

New York. Sections 49-0301 to 49-0311 of the New
York Environmental Conservation Law do not constitute a
substantial udoption of the Uniform Act, although they
contain some similar provisions and liuvc the same general
purpose.

UNTFORM CONSERVATION EASEMENT ACT

1981 ACT

An Act to be known as the Uniform Conservation Easement Act, relating to (here insert
the subject matter requirements of the various states).

Section

1 Definitions.

2. Creation, Conveyance, Acceptance and Duration.
3. Judicial Actions.

§ 1L [Definitions]

Section

4. Validity.

5. Applicability,

6. Uniformity of Application and Construction.

As used in this Act, unless the context otherwise requires:

() "Conservation easement" means a_nonpossessory interest of a holder in real
property imposing limitations or affirmative obligations the purposes of which include

retaining or protecting natural, scenic, or o
labity for agricy ?

availabi

resources, mamtammlg Qr enhancing air or water quality, or preserving the
ogical, or culfural aspects of real property.

architectural, archaeo
( “Holder” means:

en-space values of real property, assuring its
r agricultural, forest, recreational, or open-space use, protectlnﬁ nafural

istorical,

() a governmental body empowered to hold an interest in real property under the

laws of'this State or the United States: or

(i) a charitable corporation, charitable association, or charitable tryst, the purposes
or powers of which include retaining or protecting the natural, scenic, or open-space
values of real property, assuring the availability of real property for agricultural,

forest, recreational, or open-space use, protectln%_natural resources, mamtammg or
enhancing air or water quality, or preserving the hi

cal, or cultural aspects of redl property.

storical, architectural, archaeologi-

(3 "Third-party right of enforcement" means a right provided in a conservation
easeément to enforce any of its terms granted to a governmental body, charitable
corporation, charitable association, or charitable trust, which, although eligible to be a

holder, is not a holder.

COMMENT

Section 1 defines three _central elements:
What IS meant by a conservation easement; who

can be a holder: and who can possess a "third-
partv right of enforcement.
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Action in Adopting Jurisdictions

Variation* from Official Text:

Diatrict of Columbia. Introductory material reads: "For
Ihe purpose! of this act, the lemi:".

Maine. In subsec. (), omits "or preserving the histori-
cal, architectural, archaeological, or cultural aspect*".

In subsecs. (2gii) and (J), substitutes "nonprofit corpora-
tion” for "charitable corporation, charitable association”.

Additionally, defines "real property" to include surface
waters.

Mlulsaippl. Section reads:

"For purposes of this chapter, the following words shall
have the meaning ascribed herein unless the context other-
wise requires:

"(1) 'Conservation easement' shall mean a nonpossesso-
ry interest of a holder in real property imposing limita-
tions or affirmative obligations, the purposes of which
include retaining or protecting natural, scenic, historical
or open-space values of real property, assuring its avail-
ability for agricultural, forest, recreational, educational or
open-space use, protecting natural features and resources,
maintaining or enhancing air and water quality or pre-
serving the natural, historical, architectural, archaeologi-
cal or cultural aspects of real property.

"(2) ‘Holder’ shall mean eithtr:

“(a) A governmental body empowered by the law of
this state or the United Stales to hold an interest in real
property; or

"(b) A private, nonprofit, charitable or educational
corporation, association or trust, the purposes or pow-
ers of which include retaining or protecting the natural,
scenic, hislorica] or open-space values of real property,

assuring the availability of real property for agri-
cultural, forest, recreational, educational or open-space
use, protecting natural features and resources, main-
taining or enhancing air or water quality or preserving
lhe natural, hislorica], architectural, archaeological or
cultural aspects of real property which is the recipient
or grantee of a conservation easement.

"(3) 'Third-party right of enforcement' shall mean a
right granted in a conservation easement to a governmen-
tal body or privale, nonprofit charitable corporation, asso-
ciation or trust, which is not a holder but which is eligible
to be a holder, to enforce any of the terms of lhe
conservation easement.

"(4) 'Person’ shall mean any natural person or legal
entity."

Text*. In subsec. (1), substitutes "designed to" fot "the
purposes of which include" (with conforming grammatical
variations not affecting substance, e.g., "retain" for "retain-
ing").

In subsec. (2)(ii), substitutes “created or empowered to"
for "the purposes or powers of which include" (with con-
forming grammatical variations not affecting substance, e.g.,
“retain" for "retaining").

In subsec. (3), substitutes "that is eligible to be a holder
but is not a holder” for ", which, allhough eligible to be a'
holder, is not a holder”.

Adds subsec. (4) as follows: " ‘Servient estate’ means the
real property burdened by the conservation easement.”

Wisconsin. In subsec. (I), inserts "preserving a burial
site, as defined in s. 157.70(1)(b)," following "water quali-

ty,".

Library References

Health and Environment «=25.S(4).
CJ.S. Health and Environment 88 91 et seq, 130, 132

§ 2. [Creation, Conveyance, Acceptance and Duration]
(a) Except as otherwise provided in this Act, a conservation easement may be created,

conveyed, recorded,

assigned, released, modified, terminated, or otherwise altered or

affected in the same marner as other easements.
No right or duty in favor of or against a holder and no nnht in favor of a person

accepfance hy

hasq)n?athnd {) rt};n ht of enforcement arises under a conservation easement hefore its
he holder and a recordation of the acceptance.
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CONSERVATION EASEMENT ACT

fc) Except as provided in Section 3(b), a conservation easement is unlimited in duration
unless the instrument creating it otherwise provides.

d) An interest in real property in existence at the time a conservation easement is
created is not impaired by it unless the owner of the interest is a party to the conservation

gasement or consents to"It.
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Varition! tram Official Text:

District of Columbia. Section reads:

"(a)(1) Except as otherwise provided in this act, a conser-
vation easement may be created, conveyed, recorded, as-
signed, released, modified, terminated, or otherwise altered
or affected in the same manner as other easements, provided
that the recordation of any conservation easement as defined
in section 2, or or any assignment, release, modification,
termination, or other alteration of a conservation easement
shall be exempt from the recordation tax imposed by section
303 of the District of Columbia Real Estate Deed Rec-
ordation Tax Act, approved March 2, 1962 (76 Slat. 12,
D.C.Cotie, sec. 45-923), and from the transfer tax imposed
by section 403 of the District of Columbia Revenue Act of
1980, effective September 13, 1980 (D.C.Law 3-92; D.C.
Code. sec. 47-903).

"(2) The exemption provided for in subsection (2) of
this section shall not apply if the consideration for the
conservation easement exceeds $100 in value.

“(b) No right or duty in favor of or against a person
having a third-party right of enforcement arises under a
conservation easement before its acceptance by the holder
and a tecordation of the acceptance.

"(c) Except as provided in section 4(b), a conservation
easement is unlimited in duration unless the instrument
creating it otherwise provides.

62

“(d) Aninterest in real property in existence at the lime a
conservation easement is created is not impaired by it unless
the owner of the interest is a party to the conservation
easement or consents lo it.

"(e) A conservation easement is valid even under the
following circumstances:
"(1) It is not appurtenant to an interest in real proper-

"(2) It can be or has been assigned to another holder;
"(3) It is not of a character that has been recognized
traditionally at common law;
"(4) It imposes a negative burden;
“(5) It imposes affirmative obligations upon the owner
of an interest in lhe burdened property or upon the
holder,
"(6) The benefit does not touch or concern real proper-
ly; or
"(7) There is no privity of estate or of contract."
Maine. In subsec. (a), adds "created by written instru-
ment" at the end thereof.

Subsec. (b) reads: “No right or duty in favor of or against
a holder arises under a conservation easement uniess it is
accepted by the holder and no right in favor of a person
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Texaa. Subsec. (b) reads as follows: "A right or duty in
favor or or against a bolder and a right in favor of a person
having a third-party right of enforcement does not arise

having a 3rd-parly right of enforcement arises under a
conservation easement unless it Is accepted by any person
having a drd-party right of enforcement.”

Subsec. (c) reads:

"Except as provided in this aubchapter, a conservation
easement is unlimited in duration unless:

under a conservation easement before its acceptance by the
holder and the recordation of lhe acceptance.”

In subsec. (c), substitutes "makes some other provision”
for "otherwise provides".

In subsec. (d), substitutes "that exists in real property" for
"in real property in existence" and omits “by it" following
"impaired".

Adds subsections as follows:

"(e) A conservation easement must be created in writing,
acknowledged and recorded in the deed records of the
county in which the servient estate is located, and must
include a legal description of the real property which consti-
tutes the servient estate.

"(0 If Isnd that haa been subject to a conservation ease-
ment is no longer subject lo such easement, an additional
tax is imposed on the land equal to the difference, if any,
between the taxes imposed on the land for each of the five
years preceding the year in which the easement terminates
and lhe taxes that would have been imposed hid the land
pot been subject to a conservation easiment in each of those
yean, plus interest at an annua] rate of seven percent
calculated from the dales on which the differences would
have become due."

Wisconsin.  Makes minor language changes not affecting
substance.

“A. The instrument creating it otherwise provides; or

"B. Change of circumstances renders the easement no
longer in the public interest as determined in an action
under section 478."

Adds a subsection which reads: "The instrument creating
a conservation easement must provide in what manner and
at what limes representatives of the holder of a conservation
easement or of any person having a 3rd-party right of
enforcement shall be entitled to enter the land to assure
compliance."

Mississippi. In subsec. (a), substitutes "affected in the
same method and manner as other easements” for "affected
in the same manner as other easements".

In subsec. (b), substitutes “no right of a person hsving a
third-party right” for "no right in favor of a person having a
third-party right”.

In subsec. (c), inserts "its" following "unlimited in".

In subsec. (d), substitutes "the conservation easement” for
"it" following "is not impaired by".

Library References

Health and Environment *=25.5(4).
CJ.S. Health and Environment 55 91 et seq.,, 130, 132

§ 3. [Judicial Actions]
(@ An action affecting a conservation easement may be brought by:
1) an owner of an interest in the real property burdened by the easement;
a holder of the easement;
a person having a third- party right of enforcement; or
a person authorized by other law.

(b) This Act does not affect the power of a court to modify or terminate a conservation
easement in accordance with the principles of law and equify.
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CONSERVATION EASEMENT ACT

while altering specific provisions of the trust.
S0, also, In cases where a charitable trustee

ceases 1o exist or cannot carry out Its respons-
hilities, the court will a]n(Pomt a shbstltu e truat-

ee unon praper application and will not allow t

frust t

The Act leaves intact the exmtmn case and
stat Fe aw of ado Ptm% states as It refates to the

%anon and ?rm nation of easements and
the enforcement of charitable trusts.

Action in Adopting Jurisdictions

Varlatloni from Official Text:

Indiana. In subsec. (b). adds the following at the end
thereof: ", or the termination of a conservation easement by
agreement of the grantor and grantee."

Maine. Section reads:

“1.  Action or Intervention. An action affecting a con-
servation easement may be brought or intervened in by:

“A. An owner of an interest in the real property bur-
dened by the easement;

"B. A holder of the easement; or

“c. h person having a 3rd-party right or enforcement.

"2. Intervention only. An action affecting a conserva-
tion casement may be intervened in by the State or a
political subdivision of the Slate in which the real property
burdened by the easement is located.

"3. Power of court. This subchapter does not affect the
power of a court to enforce a conservation easement by
injunction or proceeding in equity or to modify or terminate
a conservation easement in accordance with principles of

law and equity. A court may deny equitable enforcement of
a conservation easement when it finds that change of cir-
cumstances has rendered that easement no longer in the
public interest. If the court so finds, the court may allow
damages as the only remedy in an action to enforce the
easement.

No comparative economic test may be used to determine
under this subsection if a conservation easement is in the
public interest.”

Mississippi.
"An action".

Subsec. (aX4) reads: “A person otherwise authorized and
empowered by law.”

In subsec. (b), inserts ", and shall not be construed to,"
following "This Act does not".

Texas. In subsec. (aX4), inserts "some" following “au-
thorized by".

In subsec. (a), substitutes “Any action” for

Wisconsin.
substance.

Makes minor language changes not affecting

Library References

Health and Environment *=>23.5(4).
C.J.S. Health and Environment 88 91 et seq,, 130, 132.

§ 4, [Validity]

A conservation easement is valid even though:

(D) it is not appurtenant to an interest in real property;

(9 it can be or has been assigned to another holder;

(3 it is not a of a character that has been recognized traditionally at common law;

@ it imposes a negative burden;

(5 it imposes affirmative obligations upon the owner of an interest in the burdened

property or upon the holder;

(6) the henefit does not touch or concern real property; or
(7) there is no privity of estate or of contract.
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Action In Adopting Jurisdictions
Variations from Official Text: Mloaladppl. Introductory material reads: “A conserva-

tion easement shall be valid despite the following".

District of Colombia. Omits this section.
In subsec. (2). substitutes "It may be" for “It can be".

Mar_ne. " Irl subsec. (1), inserts “or does not run with Texas. In subsec. (5), substitutes "on" for "upon" in
following "to". )
both instances.
Adds a subsec. (8) which reads: "It does not run to the Wisconetu. Mattes minor language changes not affecting
successor and assigns of lhe holder." substance.

Library References

Health and Environment «=>25.5(4). )
CJ.S. Health and Environment 88 91 el scg., 130, 132. 74

. g w
§ 5 [Applicability] -1
(8 This Act applies to any interest created after its effective date which complies with
this” Act, whether designated as a conservation easement or as a covenant, equitable
servitude, restriction, easement, or othenvise.

(o) This Act apﬁlres 0 any interest created before its effective date if it would have
been enforceable had it been’created after its effective date unless retroactive application
contravenes the constitution or laws of this State or the United States.

(©) This Act does not invalidate any interest, whether designated as a conservation or
reservation easement or as a covenant, equitable servitudé, restriction, easement, or
otherwise, that is enforceable under other faw of this State.
COMMENT
There are four classes of interests to whichgg
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MEMORANDUM March 9, 1989
SUBJECT: Conservation easements and their

abuse: SB 123

TO: Senator Jan Faiks, Chair
Senate Judiciary Conyn”ttee

FROM: Richard A. Bradley
Legislative Counsel

Chris Christensen has asked that | suggest a solution to the
concern that there will be efforts to evade municipal ad
valorem property taxation by the use of conservation ease-
ments .

The use of the conservation easement should result in a de-
crease in the value of the property since some of the rights
to the use of the property have been transferred to a munic-
ipality or a nonprofit corporation.

The easy answer is to provide for some penalty on an incon-
sistent use or the transfer of the easement to the owner of
the property that is the subject of the easement; such a
transfer would result in the merger of the two estates and
the elimination of the conservation easement

While there are undoubtedly myriad ways of achieving this

goal, | note the existence in state law of a similar pro-
vision that applies a sanction on the transfer of property
receiving the beneficial farm use assessment. | refer to AS

29.45.060, primarily subsections (a) and (b); those sub-
sections provide:

Sec. 29.45.060. FARM OR AGRICULTURAL LAND. (a) Farm
use land included in a farm unit and not dedicated or
being used for nonfarm purposes shall be assessed on
the basis of full and true value for farm use and may
not be assessed as if subdivided or used for some other
nonfarm purpose. The assessor shall maintain records
valuing the land for both full and true value and farm



Senator Jan Faiks
Page 3 u
March 9, 1989 i

is conveyed to the owner of the property, the owner

shall pay to the municipality an amount equal to the
additional tax at the current mill levy together with
eight percent Interest for the preceding 10 years, as
though the land had not been assessed subject to the
conservation easement.

(b) To secure the assessment under this section, an
owner of land subject to a conservation easement must
apply to the assessor before May 15 of each year in
which the assessment is desired. The application shall
be made upon forms prescribed by the assessor and shall
include information that may reasonably be required to
determine the entitlement of the applicant.”

|
Note some changes suggested.

Since there is no reimbursement to the municipality from the
state, | have eliminated the participation by the state as-
sessor and the references to the state.

I have suggested a ten year payback period, in place of the
seven year in AS 29.45.060.

If I may be of further assistance, please advise.

RAB:gc
WKG7/122
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MEMORANDUM

TO: Senator Jan Faiks
FROM: John Reese
DATE: March 9; 1989
RE: S«B#123
S.B. 123. Implications of conservation easement on:
1. Elimination of properties from tax base, and
2. Ability of owner of property to control use of

easement or even obtain return of easement by donation to a sham
non-profit organization.

1. Tax Base. Obviously, donation of the easement
removes the segment of the property from the tax base. Property
taxes are a function of market value, and the limitation of the
easement may frequently reduce the market value of a property.
In some situations, the nature of a particular easement may
virtually eliminate the marketability of a property and,
therefore, its contribution to the general tax base.

On the other hand, this is not really a change in
the law. Presently, any owner of a property can donate the
property to a qualified non-profit group, church, charity, etc.,
and thereby remove it from the tax base. The question is whether

there are any controls on the process.
The controls are simple economics.

What the person gives up by donating the easement

iIs valued according to the market. If it is insignificant (e.g.
cannot change the facade of a building for five years), the
market value will change little. If it 1is substantial (e.g.

donation of prime development acreage to be used as park land),
the loss to the tax rolls would be huge. But the donator loses

the value of what is donated — very little in the first example
and a lot in the second. The tax loss is a small part of the
loss in either case. The willingness of the contributor s
tempered by his or her own personal financial well Dbeing,

possibly the most effective control in our society.

But, is it subject to abuse? This brings us to
the second issue.
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2% Use of Easement as a Ruse to Avoid Taxes. First/
it is important to note that the basic motivation control/ self-
interest/ is at play here. If someone is going to donate an
easement/ the maximum financial benefit of doing so requires that
the recipient be organized as a non-profit group/ meeting the
state and federal requirements for deductibility of
contributions/ tax credits/ etc. Under federal law/ any
organization receiving tax deductible gifts must have provisions
in its articles of incorporation and by-laws which require assets
to be used solely for the non-profit purpose/ and if dissolved/
the assets (including conservation easements) must be contributed
to a similar tax qualified non-profit group. State law is
similar/ although not quite as specific. See AS 10.20. It
cannot be given back (unless the easement itself requires it).

If the contributor did receive it back/ this would
bring due recapture rules of the Internal Revenue Service/ which
would make it a very expensive choice. On the other hand/ if the
easement provided for return after a period/ the tax implications
would be very small/ as the market value effect would be very
small from the beginning.

| doubt if there are local property tax recapture
rules designed for this/ but even without that/ the federal
income tax deductions and tax credits are the big items for the

contributor.

In summary/ a conservation easement allows contribution

of part of an asset/ while leaving it partially on the tax rolls/
rather than removing it completely. It cannot be used to avoid

fcaxco bccauox« the oubo tan tial Internal Ravonuo Sorvioo bonofi t*

are reversed if that is tried. Federal and state law restrict it
as well.

MEMORANDUM - S.B. 123 Page 2
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programs for preservation. You can lielp by. volunteering
your time to lead a tour, staff the Oscar Anderson'House, i,

or work on a special even or project.

Fortnore information, contact Anchorage Historic ., » 'V,
Properties, Inc. 524 West Fourth Avenug” Anchorage,  , £l
Alaska 99501; (%07) 274-3600. > I,
- e AN . mtt m
Merrber National Trust for Historic Preservation 2 -
$2d
“Hr
1 _ &Aj

Wrfanatiad kiak aedf
. mobarionn

Pracd ‘
H +HanChg 12 |

i Wan! To Help
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Can They Work for You?

Many nonprofits find
thel missigns, achieviﬁ

reservation easement
conservation and n
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rograms ideal for fulfillin

goals, and offering ta

advant?ﬁes to their donors— au at the s?me time. How dogs such a

progra
By Anne M. Nation
W hat do an old Victorian man-

sion, a picnic area, and a
swamp have in common? II'
ou answered "a summer in real lor the
inisters,1 read on. You may he pleas-
antly surprised. To a nonprofit, the
above properties should appear as poten-
tial sources of’ preservation easements,
many of which qualify lor conservation
contributions under 1KS charitable dona-
tion ﬁmdelmes. Such contributions not
only help a nonprofit to can y out its or-
ganlzatlonal purpose, but can assist the
onor by providing a multi-year charita-
ble tax deduction while reducing prop-
erty, estate, and gift taxes. _

Sound interesting? Nation-wide, hun-
dreds of nonprofits have answered "yes."
For most, casements have insured a
means of preserving this country's heri-
tage and beauty. These nonprofits have
been able to secure, for themselves, con-
trol over those aspects of private proper-
ties which are of natural or historic im-
portance. The controlling nonprofit can
then regu_lre property owners to main-
lain wildlife habitats or make repairs to
historic houses and can even prevent new
construction o open space, hest of all,
these costs arc borne by the property
owner, not the nonprofit. And by obtain-
ing separate cash donations from the

Anne M. Nation ispresently working as a
freelance writer and consultant in conjunc-
tion with nonprofit organisations. Recent
community development efforts include giant
preparation, involvement with comprehensive
plan review process, and readying program
promotional materials. Previous experience
includes sixyears as Ihe CEO ofa private,
nonprofit human sendee organisation. Ms.
Nation may be reached ot RR 2, Pox Hi,
Friend, Nebraska 68351) (af02-V-17-671>I).
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work, and does It ma
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or your organization?

The Historic Preservation Com mission

uses easements to guarantee the perpetual

maintenance oflandmarks without the

costand responsibility ofholding an

entire property.

original donors, nonprofits can establish
stewardship fluids asa means ofongoing
program. support. o

"Phis is the closest some nonprofits will
?ome to "eating their cake and having it
00."

WHATISAPRESERVATION
EASEMENT?

A preservation easement, also re-
ferred to as a conservation easement, isa
legal appendage to a land deed that
transfers a qualified interest in the i)rop_-
erty to a nonprofit or governmental unit
forthe purposes of preserving, in perpe-
tmt*, specific features of the |property. .

In Nebraska, for example, the His-
toric Preservation Commission of
Lincoln/Lancaster County is p_resentl(}/
working in conjunction with a city land-
mark ordinance to receive donations of
facade easements on designated historic
structures. Although the Commission is
interested in insuring that buildings de-
termined to he landmarks are preserved
as pari of the area's heritage, it is neither
practical nor cost effective for the Com-
mission to attempt actually to own and
maintain designated structures, by hold-
|n? an easement, the Commission will be
able to guarantee the perpetual mainte-

nance of the landmarks in a historic man-
ner without the cost and responsibility of
holding an entire property.

Upriver, in Grand Island, Nebraska,
the Platte River Whooping Crane Trust
(the Trust) is using conservation case-
ments for the protection of threatened
and endangered species. Focusing on the
need to act quickly to presc.ve critical
wildlife habitats for the whooping crane,
sandhills crane, and other migratory
birds, tlu: Trust was authorized to ac-
quire land to secure the ecosystem. Rec-
ognlzm? that it lacked the funds to pur-
chase all the land along an 80-mile stretch
of river, the Trust concentrated on buy-
ing only key roost sites. It then used con-
servation easements to purchase man-
agement rights on surrounding land that
could serve as a buffer and protect wet-
land_and %rassland feeding sites. Thus,
the Trust has been able to Spread its lim-
ited funds across a large ?eograp_hm area
to rapidly develop critical roost site com-
plexes. = o .

[l addition to achieving immediate
conservation goals, if the casement
results in a reduction in the ability of
present and future ownerstousea prop-
erty according to its "highest and best use
value," itcan resultin present and future
tax advantages to adonor. The classic ex-
ample isan old home in the middle of an
area ripe for development. The assessed



value of the properly at its highest and
host use is $!i0l),()0l). This usage, how-
ever, requires that the home he razed in
favor of a high-rise apartment complex.
The owners ol the home do not wish to.
have the building destroyed. |hey want
it to remain a <lassie, single-1.imily mill,
by attaching a preservation casement t'l
the deed and iraiislei ing the iiglil of the
easement to a qualified nonprofit, the
owners can elfri lively block the ilestnie-
tion of the house for development pur-
poses, They continue as the legal owners
of the structure, while the easement en-
sures that the building remains in its
present state and that I'mlire owners
maintain the house in its historic form,
by blocking the possibility for develop-

ment, the owners reduce the "highest
and best use" of the property to that of a
single-family dwelling. The appraised
value o fthe house drops to that ol similar
homes— say, $120,000. This revised valu-
ation heroines the standard used lor de-
termining properly taxes, as well as any
estate and gili. taxes connected with (lie
transfer of the property.

Todeiermine the value ofsuch at bar-
itahle donation, the formula, at its sim-
plest, is to subtract the value ol the prop-
erty before the preservation easement
from the value of the property after the
easement. In this case, $.000,000
$120,000 $380,000. This donor value
of the gift would he deductible to the full
extent allowed by the law.

Typo ol Property

Land moos lor

outdoor rocronlion
by or oducallonol
the genoral public.

Arolnllvoly natural
habitat offish, .
willdlilo, O plains, Ol
similar ocosyslom.

Cortaln opon spaco
(Including farmland
and lorosl land).

Hislorlcolly Impor-
tant land aron or a
cortlllod historic
slrucluro.

Tablo 1

Qualified Properties

[taiitilrunionin
Substantial and

logular uso ol Iho
gonoial public.

Piolocls a signi-
ficant rolalivoly
natuinlhnbiltal.

Pursuant to a clearly
delinoatod govern-
monlal policy and
will yiold significant
public bonolil;

or
For Iho sconlc
enjoyment ol lho
public and will yield
asignificant public
bonulii.

Musi bo a histori-
cally Important Innd
niun oracorllliod
historic slrucluro.

Dolinltlona

This would include boating and lishing arons opon lo Iho
public.

Accoss: Rpslriciions In Iho ceso Ot Inhnbilod ptoparty can
apply, provided ilioy are nol overly prohibitive.

includos hnbiints lor taro, threatened, or ondangorod
species; hnbiiais that oro high-quality oxamplos ol ocosys-
loins; and hnbiiais Ihnl ate In or adjoin parks, prosorvcs,
or wildomoss ureas and would conlrlbulo lo 1ho urea.

Accoss: Public nccoss moy bo roslriclod Il it is nncossnry
lo Iho conservation ol 1ho area; howovor, lho donoo must
bo allowed accoss lor the purposo ol sludy and preserva-
tion,

Government policy: Roqulros a spocllic conservation proj-
ect, e.g., llood provonlion or conlrol, outdoor lecroalion,
irrigalion or walor supply prolocllon, erosion control, land
managemonl plans, and land abutting or pari ol oxlsling
conservation silos. Govornmont policy must domonsirnlo
Ihnl il Is a cloarly thought oul and instituted olloil. Counly
boards cannot simply pass Individual rosolullons accept-
ing proportios. Thoro must be criteria In oxislonce lhat are
reviewed and applied on a caso-by-caso basis.

Sconlc onjoymom: Visual, nol physical, nccoss would ho
Impnirod by dovolopmonl ol iho land. Whnl innkos a silo
sconlc Is dolorminod caso-by-caso In consldorallon ol Iho
particular viow and ils Impact on Iho nroa. Chock on locnl
or regional sconlc Invontorlos which might bo rolovant.

Significant public bonolil: On a case-by-caso basis, In-
cludos uniqueness ol land, lls suitability lo proposod uso
ol open spaco by government policlos, scenic value,
accessibility lo Iho public, and tho Importance ol lhe partic-
ular piece ol proporty in conservation over olhors. Signi-
ficant public benelil must apply in conjunction with either
government policy or scenic en|oymenl.

Accoss: Can bo roslrictod Il necessary to conservation.

Historically Important land nroa: Any Indopondonlly signi-
ficant land that moots National Register crllorla lor ovaluo-
Hon; any land aroa within a roglalorod historic district: or
any land aroa adjacent lo a properly listod In 1ho Notional
Hogislorol Historic PIncos (but nol wilhin n roglslorod
historic district).

Cetllliod historic stiucluro: Proporty lislod in Iho National
Hoglslar or localod in a roglslorod historic district.

Accoss: Tho proporty should gonornlly bo vislblo to tho
public. Rostrictions may bo nppliod In casos ol piivato
proportios curronlly boing utilized lor porsonal purposos,
0.g., rosidoncos. Thon roasortablo viewing, Including
touts, may bo used lo lutllll Tho roqulromonl. Accoss by Iho
donoo lor photographic or rosoarch purposos Is generally
required. Hoallh and snloty concorns about Iho physical
condition ol Iho building moy rosirict or prohibit public

Noi all properties qualify for charita-
ble contributions. Table | outlines those
properties which meet IRS guidelines. In
the case of llarris Mouse and the I’hi
Delta'l beta House in Lincoln, Nebraska,
both donors had their buildings placed
on the National Register of Historic
I'laies prior lo making any donation.
This process, which took approximately
three months, served to confirm that the
properties met the test of being certified
historic .structures,

It is worth noting that the IRS has re-
ccittly published rules and regulations
specifically relating to the donation of
easements. Such action is an indicator
that an area is demonstrating a potential
for abuse. 1l also indicates that a claim in
this area may serve to flag a return for an
audit. To avoid problems with future rev-
enue rulings, adonor may want to review
existing revenue rulings or request a pri-
vate ruling. (See "First Alert" in the
Novcmher-December 198G Nonprofit
World for a relevant revenue ruling cita-
tion).

A private ruling is an advance agree-
ment by the IRS that a deduction is ac-
ceptable. A private ruling may be ob-
tained by writing the IRS district
director, outlining the proposed conser-
vation contribution and stating all perti-
nent facts in a fair and accurate manner.
Ifaruling favoring the contribution is re-
ceived, the donor will be protected, even
in die event of future, retroactive reve-
nue rulings against preservation ease-
ments. The only exception would be if
fraudulent or misleading statements
were made by the petitioner.

In general, the lest used in determin-
ing a qualified contribution iswhether or
not the owner is giving up something of
value. It if cannot be demonstrated that
the property value decreases, or worse
yet if the easement actually increases the
value of the properly, do not expect it to
qualify as a tax deduction.

However, the transfer of an easement
is not contingent upon it being tax de-
ductible. Easements may still be trans-
fered by owners interested in perpetual
maintenance or may be purchased by an
organization intenton ensuring property
preservation.

WHYAPRESERVATION
EASEMENT?

'Flic advantage most commonly cited
by organizations using casements is that
they allow for the best use of limited re-
sources when working to preserve land
or buildings. Often the cost of owning
and maintaining a property is expensive
and time consuming. By using ease-
ments, nonprofits can acquire only those
property rights that are of interest to

November/December 1987 /21



VIV, TimiraMosors,;

Conservation easements allow the Platte

River Whooping Crane Trustto spread its

limited funds across alarge geographic

area.

them. This provides control without the
problems ol ownership and allows an or-
ganization to accomplish a limited organ-
Izational purpose without hiking on
added extraneous responsibilities. And
by developing a stewardship fund, the
nonprofit can establish a financial means
of caring for the property in |gerpetuny.
When Nebraska's Lower Platte Smith
Natural Resources District (NRD) laced a
ilecrett.se in stale support, its executive
staff looked tit acquiring easements on
wetlands as a means of habitat preserva-
tion. Under the e_><|s.t|n3 program, they
now purchase limited management
rights in lieu of acquiring entire proper-
ties. It is, however, the current land-
owners who actually implement the land
management program. The farmers are
still able to obtain income from the prop-
erty while the controlled management
enhances the land as a wildlife habitat.
The preservation easement provides
one or the most stringent and compre-
hensive means of conserving privately
held properly. Since many historic, rec-
icational, and natural habitat properties
arc privately owned, the preservation
easement provides ari irrevocable means
ofensuring that conservation and preser-
vation are continued in perpetuity. The
commitment does not die with (hcowncr.

enaangerea Species, Suc
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nor is it threatened hy the Iprospect ofa
forced sale due to owner relocation, cash
flow problems, or estate taxes..

_Holders of preservation easements re-
tain control over those asgems of the
property deeded to them. They have the
authority to require that properties he
maintained hy the presentowner in com-
pliance with the conditions of the ease-
ment. This means that the holder can
force,proi)erty repairs and block con-
struction that would he counter to the
FurPoses of the easement. The Society
orthe Preservation of New England An-
tiquities (S'NEA) has even exercised this
right hy threatening litigation against re-
luctant home owners. _ _

Note, however, that repair and main-
tenance costs arc the responsibility of the
owner, not ihe nonprofit holding the
casement. It is the responsibility of the
nonprofit to supervise the easement and
to assure administratively that the terms
ofthe deed arc being met. The nonprofit
thus becomes the legal overseer of the
proFerty. o

norder to cover administrative costs,
some nonprofits (such as the SPNEA dis-
cussed above) now request that donors
make a specific cash contribution to a
stewardship fund. These monies, which
are also lax deductible, are used asan cn-

8x<

The I"lalte River Whoaping Crime Tri/g), is using conservation casements lo protect
(? OIﬁ)asgthese san(%,ls crlmeg P

dowment fund for expenses associated
with the regular review of the property.
They may also he necessary in the event
that the holder must take legal action
against an owner to force home repairs
or other routine maintenance required
hy the casement deed. With declining
public support, such funds may become
mcreasm\ﬂlly necessary to easement pro-
grams. When accurately assessed and
managed, a stewardshlp fund can help a
program to become selt-supporting.

STEPSIN CREATING A
PRESERVATIONEASEMENT
PROGRAM

If the concept of a preservation case-
ment program appeals to you, and ifitis
philosophically compatible with the pur-
posesofyouror?anlz.atlon,_there are sev-
eral steps to follow in setting up such a
program. The first step is to research the
grogram fully to he certain that it is feasi-

le for your organization. The second

step is to design the program—to de-
velop a strategy for finding a donor and
working with that donor to create a mu-
tually agreeable program. We shall look
at the essential components involved in
both these steps.

Program Research

Accurate research at the local level is
essential to provide you with realistic ex-
pectations of the time, effort, and costs
involved in operating an casement pro-
gram. Such research will allow you to
make an informed decision about becom-
ing involved in an easement program. At
a minimum, your research should in-
clude the following moves. _

Assign a coordinator to take primary
responsibility for program research and
design. Althiough a committee or team
may work with this person, itisimportant
to have one individual in charge.

Review qualifying properties to de-
termine what type; of_ellqlble structures
my open spaces are available and of inter-
est to your organization. Your organiza-
tional ‘purpose will direct this decision.
(In the examples discussed earlier, for in-
stance, the Historic Commission of
Lincoln/Lancaster County is looking at
landmark facades, while the cical NRD is
seeking out wetlands).

Examine preservation casement pro-
grams that exist or_have existed in your
geographic area. This information is
generally available from yo.tr state his-
torical society or game and parks com-
mission. Meet with the organizations in-
volved to gain an understanding of their
program operations. Request samples of
theireasement deeds. Talk with property



owners who have placed easements on
deeds. Assess any problems they have en-
countered, and 1dentify ways to avoid the
same pitfalls. Determine how to develop
a program_that will complement efforts
already existing in your area. _
Identify resource people lo assist
your organization and potential donors
in the actual glvmg process, These people
might include: attorneys familiar with
the preservation easement concept and
process, appraisers who can accurately
assess the value of the easement in con-
junction with the restricted use of tlie
property, auditors or CPAs with knowl-
edge of current lax advantages available
to the donor, architects able to verify the
historic nature of a Fartlcular properly
wildlife specialists able lo verify the neéd
to preserve a particular habitat, and ex-
tension agents capable of identifying gov-
ernment conservation programs that
would support open space ot farmland
easements. Do not he surprised il
qualified resource people are not locall
available. (A potential donor to Land-
marks, Inc., of Omaha, brought in an ap-
praiser from Kansas City, while the one
used hy the Phi Delta Mouse in Lincoln
came from Sioux Cltyg._
Determine expenditures that the or-
%anlzatlon and donor can expect to incur,
Ithough actual costs will vary with the
property involved, a checklist of cost fac-
torsshould he developed. For the organi-
zation, cost factors to consider include
the annual inspection, maintenance re-
views, property remodeling or rehabilita-
tion reviews, cost of initiating repairs il'an
owner refuses to comply with the case-
ment, and cost of initiating legal action
against a recalcitrant owner. Donor costs
will include attorney and appraiser Ices,
certification costs to verify that the ease-
ment is for a qualifying properly, and
filing fees, as well as‘any separate dona-
tion to a stewardship fund. Do not over-
look estimating these costs to the donor.
They are a necessary part of the solicita-
tion and intake components of the pro-
gram design (which we will discuss in the
next section) o
Review the research to determine if
your organization iscapable of operating
a viable preservation easement program.
If the review is positive, the next step isto
develop a program design that includes
solicitation, Intake, processing, and
follow-up components.

Program Design

Solicitation. This program compo-
nent tar?ets potential donors for your
casement program, begin bydel!neat|n%
the types of qualifying properties tha
you will be pursuing as possibilities for
obtaining preservation easements.
Should your organization decide not to
accept certain types of easements, try to

The preservation easementprovides an

irrevocable means ofensuring that

conservation is continued in perpetuity.

identify other nonprofits or units ol gov-
ernment that will accept such contribu-
tions. Arrange to make referrals to these
entities when appropriate. .

Next, define the geographic area
from which donors will'lie solicited. This
area might he as small asa neighborhood
or as.IarFe as a state. .

‘Finally, develop a promotional cam-
Balgn that includes press releases and a

rochure or flier providing details about
the program. Identify keg groups lo con-
tact. Include relevant public and private
advocacy groups such as state and local
historical societies, state park and wildlife
agencies, private conservation clubs, and
neighborhood associations. o
emember to consider the motivation
of your audience when planning. Al-
though the concept of a tax deduction
can help tosell the program, most partici-
pants donate easements because they
wish to ensure the perpetual preserva-
tion of their properIK. é)ln the examples
cited previously, both the Trust and the
NRI) recognized that their target groups
were unlikely to be interested in fax de-
ductions and some would be reluctant to
limit laud use without compensation).
Keep the potential for such ditferencesin
mind when planning and implementing
the solicitation and intake components.

Intake. This component will be instru-
mental once You have identified a poten-
tial donor. Plan how to explain the pro-
gram in_detail and review the owner's
expectations of what the preservation
easement will accomplish. It'isimportant
that these expectations he realistic and
that the parties involved understand the
mmiuitmciil required of both, especially
lhe irrevocable nature ol the action.

Provide for a tour of the property to
note what features the owner plans to in-
clude in the easement. The property and
easement description can then be re-
viewed to determine if the gilt meets cor-
porate and IRS contribution guidelines.

Remember that for donations, the
[RS will require professional documenta-
tion to verify that the gift isa qualifyin
property. To determine the amount o
the donation, an appraiser will need to
inspect the site to establish "before" and
"after" valuations. This information can
then be used by a CPA or accountant to
recommend to the owner how best to use
the couirihution for tax purposes. Al-
though Ilie costsand responsibilities asso-
ciated with this property review fall to the
owner, not the nonprofit, itisa good idea
for the nonprofit's contact person to be
involved and informed about the proc-
ess, as there are certain factors which

Placing tlic Harris House of Lincoln, Nebraska, on the National Register of Historic
Ity fsqualt fions.

ces fias helped assure its qua

Icationfor charitable contributions.
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iould affect the donation 01 an easement
These fin tors include: jpossil>l<- problems
with a building's stnu tural integrity; pie
viottsly uitiilentilici aspet is u| the prop
ci ty dial should also ia* included widi die
easement; and riiy, touiiiy, and stale
planning nr zoning m dinauccs.

Il you have decided ili.u yon will re-
quire a separate donaiion to a stewatd
ship fund, you will need to deicrminr the
amount id' that donaiion. Advise the
owner ol this separate cost, and an angea
payment schedule,

Once you and die properly owner
have an idea of the costs and deductions
involved, meet again lo review the initial
easement specifications and decide il ei-
ther party would like to amend the origi-
nal proposal. Once the parties are in
agreement, and all donation niieria have
liecn met, processing ol the preservation
easement can begin.

Processing, The landowner’s attor-
ney should draft adeed ofeasement, and
you should have your attorney review it.
Although such deeds may vary, certain
components should he included. The do-
nor and donee must lie clearly named.
The extent and nature of the easement
should also he detailed. (The Trust

You'Ll.,

(bund that this section, especially, dif-
fered from deed to deed).

The deed must also clearly state that
this is a perpetual easement. An exact le-
gal description of the property and ante-
uients regarding the rights of the donee
and the public to access die property will
ills, i need to he included. Photographs of
the property documenting the condition
;il the time of the easement will need to hr
taken. Although such photos are not ac-
tually allached to the deed, they arc im-
portant in case ul future legal action sur-
rounding the gift and in verify the
condition of the property at the time of
donation. If there is any doubt that the
donation will qualify as a charitable de-
duction, tiie owner might wish to request
tprivate ruling of the IRS at (his point.

After your attorney has approved the
deed, you should then present it to your
board of directors for their review and
approval, finally, the easement deed
should lie signed, notarized, and filed.

Follow-up. With the signing of the
deed, your involvement isjust beginning.
You will need to determine arrange-
ments for public access and publicize any
access guidelines. You will also need lo es-
tablish procedures for periodic property
reviews.TheSPNEA provides lor annual
inspections, but this requirement may
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vary with the nature and location of the
property.

Regardless of the frequency, it is im-
portant to develop a set of review criteria
lor the inspection. Include a review ol
owner compliance with property mainte-
nance and preservation restrictions. (In
case of nonconipliancc, you will need to
send the owner a letter indicating the
problem, outlining a remedy, supplying
a corrective lime line, and explaining
what legal remedies will he pursued if
action is not taken in the time frame al-
lowed). The property review should also
identify any rehabilitation or remodeling
being proposed by the owner and indi-
cate if such changes would be in compli-
ance. If not, corrective action must be
taken.

You should also develop provisions
for handling property which is de-
stroyed. As easement holder, you may
have extensive say over any rebuilding
plans. If you should, however, determine
(hilt the property is not repairable, you
will need to institute steps to terminate
the casement. Any income realized from
such an action must be redistributed to
similar purposes.

IMPLEMENTATION

Should you decide to pursue an ease-
ment program, remember that a thor-
ough research and development effort
will take time. And once you have estab-
lished a framework, additional time will
lie required to solicit and negotiate the
transfer of an easement. However, by es-
tablishing time frames for each of the
components discussed in this article, hav-
ing periodic staffreviews of progress and
problems, and keeping the easement
program as a priority, 12 months should
see you ready toembark on anew and ex-
citing program— one that hot only allows
for the protection of the nation’s historic
and natural resources but that can ulti-
mately pay for itself. R

Resource List
Coughlin, Thomas A., "Easements and Other
Legal Techgn utes t0 Prothect l-\'fs%l'li%
ouse in_Private, Owners

H %%socafl Rmenca V\[}ashmgton
Illstorlc Preservation Commlsswn Lincoln/
Lancaster Count/ Planning D Eartment
555 Soul 1 10th. Lincoln, Nebras a08508

Platte River. Whoo mg Crane Trust,
orth Diets Avenue, Suite 1, Grand IS-
Iand Nelﬁraska 08803.
Soueﬁy for the Preservatlon of New En%land
tiguities, Harrison C Y Otis House
ambrldgeStreet Boston, Massachu-

u.s, Eedergl Ister, Vol. 51, No. 9, “Income
Taxes: Qua |f|ed Conservatlon Contribu-
tions,"January 14,



March 23, 1989

A Persoectlve Ont 6(1) Legislation

In the gquestion of rent or royalty, we believe the majority of
legitimate prospectors and miners favor no royalty and higher

rents.

Under State law, there Is already a royalty on mineral production
of 734 of net profits. What Is needed Is a rent on land being

held for raining purposes.

The raining laws are being used by largely out-of-state companies

to tie up vast acreages for their private exploration use. The
State raining law that requires a valid discovery of mineral is
being utterly Ignored. This situation is due largely to inflation.

The federal "Law of 1872" Is the cornerstone of the great success

of raining in the United States. It set the amount of assessment
work at $100 per twenty acre claim per year. In 1872 that meant
about twenty man-days of labor. Inflation eroded the effect of

this requirement by a factor of 20, to one man day per claim per
year. The same is true for state claims; they can be held free
for up to two year3, after that, they can be held at nearly no cost.

A rent approach, by making it more expensive to hold ground for

long periods, will encourage the development of claims or let
them revert back Into the public domain, for others to develop
the minerals. If 20,000 claims are dropped due to a rent being
imposed, that means 800,000 acres of land will be returned to the
public domain; revitalizing mineral exploration in Alaska, also
reducing state administrative costs. Conversly, a royalty

penalizes mineral production.

We recommend $50 per claim rent. No royalty. Even if half the
claims are dropped, this proposal will generate over $1,000,000
in revenue at almost no cost to the State.

The choice in 6(1) legislation is clear...Do you want to raise
revenue from legitimate prospectors and miners with a
royalty.. . OR.. .From out-of-state land speculators with rent? Do
you want to spend more collecting a royalty than it generates in
revenue, or collecting rents at nearly no cost?

By, Robert Craig, E. Neil Mackinnon,
Mining Engineer Hining Engineer
President, President,

Giant-Alaska Hining Co Hyak Mining Co
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WHAT WOULD THE
BILL DO? ~

WHAT IS A
CONSERVATION
EASEMENT?

WHAT KIND OF
SASJEMENTS_ ARE
WE TALKING
ABOUT?

IS THIS A
NEW IDEA?

/Z3 -- ALASKA CONSERVATION EASEMENT BILL
SB would provide the legal process to create
conservation easements on private property in Alaska.

easement is a legal agreement made

property owner to limit, for
the type or amount of use of
may be donated or it may be

A conservation
voluntarily by a private
the benefit of the public,
a property. The easement
sold. An easement is created to protect natural,
scenic, open space, historical or cultural values.
easement is accepted, held and monitored by a
governmental agency or an appropriate nonprofit
corporation. Simply put, the easement is a restriction
on the use of real estate.

The

which would be frequently used
Easements and Wildlife Conservation

A typical Historic Easement would be the
agreement of the owner of a historic
building to preserve the historic character of the
building and not to replace it with any other
structure. A Wildlife Conservation Easement might
provide for the perpetual preservation of the watershed
of a particularly wunique fishing stream or a critical

waterfowl nesting area.

Two types of easements
are Historic
Easements.

voluntary written

were first used in the

states without a

gasements
one of four

No, conservation
1380s. Alaska is
conservation easement law to take advantage of the
management tool which has been called a "terrific
alternative to fee acquisition."”

land
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WHY_DO WE NEED
"A"LAW TO DO
THIS?

WHAT ARE THE
PUBLIC
ADVANTAGES?

An Alaska conservation easement law is necessary
because the common laws that govern land do not allow
such a restriction to attach to the land in perpetuity
in those instances where the Grantee of The Easement
does not own an adjoining parcel of land. The new law
would remove that restriction to allow certain
charitable and governmental organizations to have
enforceable easements without owning the adjoining

land.

SB is essentially verbatim from the Uniform
Conservation Act which was drafted as a model law by
the National Conference of Commissioners on Uniform

State Laws.

A conservation easement provides a cost-effective way
to protect public values of private land. These values
may be natural, historic, scenic or cultural. It

allows such values to be protected without the cost of
fee simple purchase of land. The iand stays in private

ownership.

Because the land stays in private hands, it also stays
on the local tax rolls. The assessed valuation may
increase or decrease depending on the nature of the
easement. For example a historic easement may make the
property more valuable for tourist related use while a
critical habitat easement would probably reduce value
because development would be prohibited.

Furthermore, since the property stays in private
ownership the public does not incur the management
costs that would come if the lands or buildings were
publicly owned. While the public holder of the
easement must monitor the agreement this would be an
extremely modest cost.
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WHY WOULD A PRIVATE
"LANDOWNER WANT

_TO CREATE AM
EASEMENT?

HOW LONG DOES
AN EASEMENT LAST?

WHAT ABOUT
PUBLIC ACCESS?

The landowner who donates a conservation easement, to a
public agency or qualified charity, can claim federal
income tax deductions for the charitable gift. In the
alternative the landowner may sell the easement for
what he considers a fair price. All such transactions
would be voluntary. No governmental taking through
eminent domain would be involved.

Estate taxes can also be reduced through the donation
of an easement. Property restricted by a perpetual
conservation easement either before the landowner's
death or executed as an element of his/her will, must
be valued in the estate at its restricted value,
resulting in lower taxes.

A conservation easement would restrict the land for
only as long as agreed to by the owner.

Understandably, most landowners want to retain an
ability to control access to land that is still
theirs. The landowner and the grantet of the easement
may, however, provide for public access if the
landowner so agrees.

IN SUMMARY: Conservation easements are flexible,
adaptable agreements tailored to the needs of the
property owner and the character of the property.
Specific public benefits are provided — without the
expense of purchase and while maintaining the land in

private ownership.
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Copies of minutes listed below were originally included
in this file. The minutes are available on the STAIRS
database CMPR. In order to save space copies of minutes

have not been left in the files.
Mary Van Nimwegen

/fall s7



Previous fiscal notes.

SENATE BILL NO. 84 was referred to the Rules Committee.
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BillResolution History 02:36 PM 05/16/90 Page 1
BILL: SB 129

NAVE: CSSB 129CFIN)
TITLE: "An Act relating to mining; and providing for an
effective date.”
PRIME SPONSOR: RULES
BY REQUEST OF THE GOVERN\CR
FUNDING : $281,900 GENERAL(FNOTE) $000 OTHER(FNOTE)

CURRENT STATUS: CHAPTER 101 SLA 89 STATUS DATE: 06/12/89
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BASIS Journal Text

04/11/89 SENATE JOURNAL PAGE 1175
_SB 129

The Resources Committee considered SENATE BILL NO. 129 {An
Act providing for rent and royalty payments for a mining
claim, leasehold Ilocation, or mining Ilease; relating to
annual labor requirements for, and abandonment of. a mining

claim, leasehold Ilocation, or mining lease; relating to
04,11/89 SENATE JOURNAL PAGE 1176
SENATE JOURNAL
1176 April 11, 1989

_SB 129 cont'd_

mining license tax information; and providing for an
effective date? and a majority of the committee recommended
it be replaced with
Selections
PFL  PFR2  “PF3--—m -—-— PF5——-PF5—---PF7  PF8 PF9 PF10 PF11 PF12
HELP EXIT MENU PRINT BAD PAD FIRST LAST QUIT
BASIS  Journal Text

04/11/89 SENATE JOURNAL PACE 1176

CS FOR SENATE BILL NO. 129 (Resources), entitled:

"An Act relating to rent and royalty payments for
a mining claim, leasehold location, or mining
lease, to mineral-in-character determinations, to
annual labor requirements for and to abandonment
of a mining claim, leasehold location, or mining
lease and to mining license tax information; and
providing for an effective date.”

and do pass. The report was signed by Senator Fahrenkamp,
Chair, and concurred in by Senators Halford, Frank, Eliason
and Sturgulewski.

Fiscal note for the committee substitute forthcoming.
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Senate Jtoourcea Committee

Scnnlor Bcettyc Fnhrcnkamp. Chairman

Senator Jay Kcrttula. Vice Chairnmn PO ”0* V
Senator Dick Ellason e

Senator Steve Prank Juneau. Alaska 00611
Senator Rick lIniford (007) 465-4007

Senator Arliss Sluryulewski
Senator Fred Zharoll

TO:  Members of the Senate April 24, 1989
FROM: Senator Bett*/IFahrenkamp

SUBJECT: CSSB 129 (Finance)
Mining Rents & Royalties

Overview: The Alaska Supreme Court decided in May, 1987 that Alaska's mining
law failed to comply fully with section 6(i) of the Statehood Act. The
Supreme Court decision found that rents and/or royalties were required from
mining claims on state "mineral lands", but did not define "mineral lands".
As a result of this court decision, the Resources Committee and Finance
Committee have worked hard to craft a bill that would comply with the court
decision, minimize impact on the mining industry, and guarantee passage this
year. Failure to adopt "6(i)" legislation this year would pose a very real
risk that state miners would be shut down by threat of injunction.

SECTIONAL ANALYSIS:

Section 1: This section amends existing statute to clarify that rent and
royalty payments are required for leases.

Section 2: This section amends existing statute to add that annual labor be
performed on leasehold locations and mining leases under this section. This
requirement already exists under AS 38.05.205(h) and AS 38.05.250(c), but
changes to these sections require moving the requirement to this section. In
addition, this section reduces the annual labor required for each mining claim
and leasehold location from $200 to $100 per year. Excess annual labor may
still be carried forward for four years.

Section 3: This amends existing statute to conform with changes under Section
2. In addition, new language is added to allow a miner to make a cash payment
to the state in lieu of annual labor.

Section 4: This new statute requires an annual rent of $20 to be paid for
each mining claim and leasehold location, and $0.50 per acre for mining
leases, including offshore leases, of $0.50 per acre. After the claim or
lease is 5 years old, the rent increases to $40 each or $1.00 per acre, and
after 10 years the rental increases to $100 each or $2.50 per acre. Section ¢
provides that the annual rent shall be credited against any royalty due.
Section d requires the rent be adjusted each 10 years based on the change in
the consumer price index (CPI) for Anchorage.



