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SPECIES/AREA

Unit 20(F)

Unit 21(A)

Units 21(B) and 21(C)
Unit 22

Unit 23

Unit 24

Unit 25(A)

Unit 25(D) we3t of a

line from the Unit

25(D) boundary at
Preachar Creek, down-
stream along Preacher
Creak, Birch Creak, and
Lower Mouth Birch Creak
to tha Yukon River; than
downstream along tha
north bank of tha Yukon
River (including islands)
to tha mouth of Hadveenzik

River to its confluence
with Forty and One-Half
M ile Creek, then upstream
along Forty and One-Half
Creek, to Nelson Mountain
on the Unit 25(D)
boundary

Remainder of Unit 25(D)

Unit 26

COMMUNITY OR UNIT RESIDENCY

99.014(1)(E), and Tanacroes.

Unit 20(F), Manley, Minto, and Stevens
Village.

Units 21(A) and 21(E) except as
provided in 5 AAC 99.014(1)(F),
Takotna, McGrath, Aniak, and Crooked
Creek.

Units 21(B) and 21(C) except as prov-
ided in 5 AAC 99.014 (1)(F), and
Russian Mission.

Unit 22.

Unit 23.

Unit 24, Anaktuvuk Pass, Koyukuk, and
Galena.

Unit 25(A) and Venetie.

Beaver, Birch Creek, and Stevens V il-
lage.

Residents of the remainder of Unit

25(D).

Unit 26(except the Prudhoe Bay-
Deadhorse Industrial Complex),
Hope, and Anaktuvuk Pass.

Point



SPECIES/AREA COMMUNITY OR RESIDENCY

Units 11, 13, 15, 16 Units il, 13, 15 (except as provided

20(D), 22, and 23 in 5 AAC 99.014(1)(D)), Units 16 and
20(D) (except as provided in 5 AAC
99.014(1)(E)), and Units 22, and 23.

PTARMIGAN
Units 11, 13, 15, 16 Units 11, 13, 15, (except as provided
20(D), 22, and 23 in 5 AAC 99.014(1)(D), Units 16 and

20(D) (except as provided in 5 AAC
99.014(1)(E3, and Units 22, and 23.



ENCLOSURE 3

e MEMORANDUM

State of Alaska

™ Norman Cohen OATE March 1, 1990
Deputy Commissioner
TELEPHONE NO: 207-2231
THRU: SUBECT  Review of Subsistence
Regulations
SUBSISTENCE SECTION
ROM: Lew’ Pal li]
. Lew Paunplh
. P [/AR Oc 1920

Director
Division of W ildlife Conservation
Department of Pish and Game OHDASTKirSf 1
Anchorage
This is in response to your February 5 request on subsistence
.hunting regulations. As usual, our staff has done an excellent
job in a short timeframe of compiling and analyzing pertinent
inform ation.
Those species and areas in which subsistence e lig ib ility s
currently lim ited are listed in Attachment I. The inform ation
on subsistence e ligib ility comes from 5AAC 99.025. At the end
of this listing, we have included subsistence e ligibility
determinations which were passed in November 1989 by the Board
of Game and were scheduled to become effective on July 1, 1990.
For your requests 2-6, we compiled the information on tabular
format by region. Footnotes are used to provide clarification
where necessary.
If you have questions on this material, please contact either me
or the appropriate regional supervisor.

Attachments

Steve Behnke

Steve Peterson

Wayne Regelin
Regional Supervisors,

ccC:

D ivision

of W

ild life Conservation



Subsistence Hunting Regulations
Regulatory Year 1989-90
Region |

Would Would
Current Expanded Tier Il Harvest
Hunt Seasons and Bag Li» it«1E ligibility Eligibility Result?Biological

Peer 5 AAC 85,030 m

m Unit 4, that

Tenakee Inlet

portion north of3704 3906 Yes6
and East of Port

Frederick, including all
drainages of Tenakee Inlet.

SUBSISTENCE HUNTERS: Aug. -

Six deer, antlerless deer may

be taken after

OTHER HUNTERS:

Jan. 31
Sept. 15

Aug. 1-

Jan. 31

Three deer, antlerless deer
may be taken after Sept. 15

Moose 5 AAC 85.045 (D

m Unit 1(D)

2107 5258 Yes

SUBSISTENCE HUNTERS: Sep. 1-

Sep. 10

One bull by registration perm.it;

15 bulls may be

taken.

Increased Harvest

Concern?



Subsistence Hunting Regulations
Regulatory Year 1989-90

Region 11
BROWN BEAR
Uould Would Increased X of Harvest
Current Expanded Tier 11 Harvest be of on Federal
Hunt Seasons and Bag Limits Eligibility Eligibility Result? Biological Concern? Lands?

5 AAC 85.020(15) Brown Bear

Unics 17(A) and 17(C)

SUBSISTENCE HUNTERS: Sept. 10-Oct. 10 10-15 50-W * YESs YESs 25X
April 10 - May 25

One bear every four regulatory

years.

OTHER HUNTERS:
Sept. 10 - Oct. 10

May 10 - May 25
One bear every four regulatory
years.

Subsistence hunts which are currently different front general hunts.

Based on existing regulations for 1989-90 (5AAC 99.025) and recent hunter effort.

Estimate of increased number of hunters should subsistence eligibility be expanded to include all Alaskans.
An April and early May season would be attractive to residents and guide-outfitters.

If season dates were not changed.

nFwNpE



Hunt Seasons and Bag Limits”
5 AAC 85.025(4) Caribou

Unit 9(D) and Unit 10,
Unimak Island only
SUBSISTENCE HUNTERS:

Sept. 1 - Mar. 3
Two caribou

OTHER HUNTERS:
Sept. 1 - Oct. 3
One caribou

PwNpE

after mid November.

5. Staff is proposing to limit the bag limit

this herd.

Current
Eligibility2

175-225

Subsistence Hunting Regulations

Regulatory Year 1989-90

Region

Expanded

CARIBOU

Eligibilitys

50-100**

in 199091 to 1 bull

11-3

Uould
Tier 11
Result?

YES

Subsistence hunts which are currently different from general hunts.
Based on existing regulations for 1989-90 (5AAC 99.025) and recent hunter effort.
Estimate of increased number of hunters should subsistence eligibility be expanded toinclude
Host of the increase in hunting effort would be along the Cold Bay road system when the cariboufrequent

for all

Uould Increased
Harvest be of
Biological Concern?

YESs

X Harvest
on Federal
Lands?

80X

all Alaskans.

that area

hunters because of the decreasing size of



Subsistence Hunting Regulations
Regulatory year 1989-90

Region Il
CARIBOU
Uould Uould Increased X of Harvest
Current Expanded Tier |l Harvest be of on Federal
Hunt Seasons and Bag Limits Eligibility Eligibility Result? Biological Concern Lands?
5AAC85.025(7) Caribou 1524 2000+ due to Yes Yes r 40X
proximity to
large population
and relatively
good access
during the
winter season.
Unit 12, residents of Tetlin
and Northway only:
1 caribou by registration
permit only.
Season will be opened by Emergency
Order when Nelchina caribou are
present and Hentasta caribou are
absent; season will be closed by
emergency order after 80 Nelchina
caribou have been taken.
1. Subsistence hunts which are currently different from general hunts.
2. Based on existing regulations for 1989-90 (5ACC 99.025) and recent hunter effort.
3. Estimate of increased number of hunters should subsistence eligibility be expanded to include all Alaskans.
A. Based on number of permits issued 1986-89.



Subsistence Hunting Regulations
Regulatory Year 1989-90
Region 1l
HOUNTAIN GOAT

Uould Uould Increased X Harvest

Current Expanded Tier 1l Harvest be of on Federal
Hunt Seasons and Bag Limits® Biiglbillty Eligibilitys Result? Biological Concern? Lands?
5 AAC 85.040(2) Goat 1

Remainder of Unlc 6

SUBSISTENCE HUNTERS: 30-404 up to 100 Possiblys NOe 50-60X
Aug. 1 - Jan. 31

One goat by registration

permit.

OTHER HUNTERS:
Sept. 1 - Nov. 30
One goat by registration

permit.

1. Subsistence hunts which are currently different from general hunts.

2. Based on existing regulations for 1989-90 (5AAC 99.025) and recent hunter effort.

3. Estimate of increased number of hunters should subsistence eligibility be expanded to include all Alaskans.

4. Based on the number of permits issued. Harvest is usually 1-2 goats/year by subsistence users.

5. Tier Il should be considered for Tatitlek and Chenega hunt areas due to relatively low allowable harvests.

6. Under the current management system specific hunts are closed by Emergency Order when allowable harvest limits are
reached. It is anticipated that this would continue regardless of subsistence regulations.



Subsistence Hunting Regulations
Regulatory Year 1989-90
Region 11
MOUNTAIN GOAT

Uould Uould Increased X Harvest
Current Expanded Tier 11 Harvest be of on Federal
Hunt Seasons and Bag Limits® Eligibilityz2 Eligibilitys Result? Biological Concern? Lands?

1 |
1
BAAC 85.040(3) Goat

Unit 15(C), the English Bay
hunt sub-area
SUBSISTENCE HUNTERS:
Aug. 10 - Oct. 31
One goat by registration <5 50-1504 YES4 NOs OX
permit only.

OTHER HUNTERS:
No open season

1. Subsistence hunts which are currently different from general hunts.

2. Based on existing regulations for 1989-90 (5AAC 99.025) and recent hunter effort.

3. Estimate of increased number of hunters should subsistence eligibility be expandedtolnclude allAlaskans.

A. If this area was open as drawing hunt we would anticipate up to 150 applicants; an openregistration hunt would
result in at least 50 applicants and we would not wish to administer on a registration permit basis.

5. Harvest would be controlled by Emergency Orders.



Uould Uould Increased X Harvest
urrent Expanded Tier 11 Harvest be of on Federal
Hunt Seasons and Bag Limits Eligibility Eligibility Result? Biological Concern? Lands?

5 AAC 85.045(8) Hoose I
Unit 9(B), that portion
draining Lake Clark
SUBSISTENCE HUNTERS:
Sept. 5 - Sept. 20
Dec. 1 - Dec. 31 50-100 20-50** NO NO5 20-25X
One moose; however, antlerless
moose may be taken only from
Dec. 16 - Dec. 31

RESIDENT HUNTERS:

Sept. 10 - Sept. 20

Dec. 1 - Dec. 31
One moose; however, antlerless
moose may be taken only from
Dec. 16 - Dec. 31

NONRESIDENT HUNTERS:

Sept. 10 - Sept. 20
ong bull
1. Subsistence hunts which are currently different from general hunts.

2. Based on existing regulations for 1989-90 (5AAC 99.025) and recent hunter effort.

3. Estimated increase In hunter numbers if subsistence eligibility is expanded to include all Alaskans.

4. The current subsistence priority consists of a 5 day earlier season. ITf this applied to allhunters there may be
increased competition, but no large increase in the number of moose killed.

5. Staff is proposing to delete the antlerless season in 1990-91, for biological reasons; therefore the antlerless
season would not be considered under a change in subsistence eligibility.

11-11



Subsistence Hunting Regulations
Regulatory Year 1989-90

Region 11
MOOSE
Uould Uould Increased X Harvest
Current |, Expanded Tier 1l Harvest be of on Federal
Hunt Seasons and Bag Limits*- Eligibility™" Eligibility” Result?  Biological Concern? Lands?
5 AAC 85.045(8) Moose
Unit 9(C), that portion
draining the Naknek River
SUBSISTENCE HUNTERS:
Sept. 5 - Sept. 20 — -> 50-100 10-20 NO NO 10-20X
Dec. 1 - Dec. 31— > 60-100 20-50 NO YES*1 10-20X

One moose; however antlerless
moose may be taken by
registration permit only.

OTHER HUNTERS:
Sept. 10 - Sept. 20
One moose.

1. Subsistence hunts which are currently different from general hunts.

2. Based on existing regulations for 1989-90 (5AAC 99.025) and recent hunter effort.

3. Estimate of increased number of hunters should subsistence eligibility be expanded toinclude allAlaskans.

4. The current antlerless quota is about 10 cows; there are usually 7-10 moose killed without an Emergency Order

closure.

13 - 13



Subsistence Hunting Regulations
Regulatory Year 1989-90

Region 11
HOOSE
Uould Uould Increased X Harvest
Current Expanded Tier 11 Harvest be of on Federal
Hunt Seasons and Bag Limits™ Eligibility” Eligibility Result? Biological Concern? Lands?
5 AAC 85.045(8) Moose
Unit 9(E)
SUBSISTENCE HUNTERS:
Sept. 10 * Sept. 20— — >  fall season is the same for all hunters
Dec. 1 -Dec. 15~ - — > 50 20-30 NO possibleb 50-70X

One bull; however, noose taken
frora Sept. 10 - Sept. 20 must
have 50 inch antlers.

OTHER HUNTERS:
Sept. 10 - Sept. 20
One bull with 50 Inch antlers

1. Subsistence hunts which are currently different from general hunts.
2. Based on existing regulations for 1989-90 (GAAC 99.025) and recent hunter effort.
3. Estimate of increased number of hunters should subsistence eligibility be expanded toinclude allAlaskans.

4. The current subsistence priority consists of a 5 day earlier season. Season was shortened for all hunters several

years ago because of declining bull:cow ratios.
5. The maximum sustainable number of bulls is currently being harvested.



Subsistence Hunting Regulations
Regulatory year 1989-90

Region 1l
HOOSE
Uould Uould Increased 3 of Harvest
Current Expanded Tier 1l Harvest be of on Federal
Hunt Seasons and Bag Limits® Eligibility Eligibility Result? Biological Concern Lands?
5AAC85.045(11) Moose 550-B0™* 4000* due to Yes6 Yes6 > 60z
good road

syrtera access,
well developed
trail systenms,
and high demand
for moose iIn
Unit 13

Remainder of Unit 13

SUBSISTENCE HUNTERS:Aug.25-Sept.20

1 moose; however, bulls may be taken by

registration permit only; only 1 permit

will be issued per household. Antlerless

moose may be taken only in Unit 13(E), by

drawing permit only; up to 25 permits

will be issued; no person may take a cow

accompanied by a calf.

RESIDENT AND NONRESIDENT HUNTERS:Sept.1-Sept.20
1 moose; however, bulla must have 36-inch
antlers. Antlerless noose may be taken only iIn
Unit 13(E), by drawing permit only; up to 25
permits will be issued to Alaska residents only;
no person may take a cow accompanied by a calf.

1. Subsistence hunts which are cuirrently different from general hunts.
2. Based on existing regulations Hor 1989-90 (5ACC 99.025) and recent hunter effort.
3. Estimate of (Increased number olf hunters should subsistence eligibility beexpanded to include all Alaskans.

4. Based on number of permits issued 1986-89.
5. Tier 11 would be required for subsistence antlerless drawing permit hunt, but no permits will be issued in

1990 due to biological concerns.
. Harvest quota/registration permit hunt would need to be established, or a more restrictive antler size bag

limit established if a general open season was continued.

-1



Subsistence Hunting Regulations
Regulatory year 1989-90

Region 11
HOOSE
Uould Uould Increased X of Harvest
Current , Expanded Tier 1 Harvest be of on Federal
Hunt Seasons and Bag Limits™- Eligibility” Eligibiligy® Result? Biological Concern Lands?
5AAC85.045 (14) Hoose 130* 1000+ due to Yes3 Yes 7 OX

proximity to

large population

and relatively

good access

during the

winter season.
Remainder of Unit 16(B)

SUBSISTENCE HUNTERS:Sept.1-Sept.30
Dec.1-Feb.20

1 moose; however, antlerless moose

may be taken only from Sept.25-

Sept. 30, and during the period

Dec.1-Feb.28, within which a two-week

season for moose by registration

permit only will be announced by

Emergency Order

RESIDENT AND NONRESIDENT HUNTERS:Sept.1-Sept.30
1 bull

1. Subsistence hunts which are currently different from general hunts.

2. Based on existing regulations for 1989-90 (B5ACC 99.025) and recent hunter effort.

3. Estimate of increased number of hunters should subsistence eligibility be expanded to include all Alaskans.
4. Based on number of registration permits Issued 1986-89.

5. A registration hunt with a limited allowable harvest would not be feasible with the expandedeligibility.

I - 19



Subsistence Hunting Regulations
Regulatory Year 1989-90

Region 1l
HOOSE
Uould Uould Increased X Har est
Curren Expanded Tier 1l Harvest be of on Federal
Hunt Seasons and Bag Limits™ Eligibility2 Eligibility3 Result? Biological Concern? Lands?
1
5 AAC 85.045(15) Hoose ©
Unit 17(C), chat porcion
including Che lowichla
drainage and Sunshine Valley
SUBSISTENCE HUNTERS:
Aug. 20 - Sept. 15
One bull
250-300 100-200 Possibly YES (long term) (04
RESIDENT HUNTERS:
Sept. 1 - Sept. 15
One bull -

NONRESIDENT HUNTERS:
Sept. 5 - Sept. 15
One bull

1. Subsistence hunts which are currently different from general hunts.

2. Based on existing regulations for 1989-90 (6AAC 99.025) and recent hunter effort.
3. Estimate of iIncreased number of hunters should subsistence eligibility be expanded to include all Alaskans.

21



Hunt Seasons and Bag Limits3

5AACS5.055(A) Dall Sheep

Units 6 and 9, remainder of
Unit 13, and Units 14(B),
16, 17, and 19.

SUBSISTENCE HUNTERS:Aug.10-Sept.20
1 ram with 7/8 curl horn or larger.

RESIDENT AND

NONRESIDENT HUNTERS:Aug.10-Sept.20

Subsistence Hunting Regulations

Regulatory yea* 1989-90

Region 11
DALL SHEEP
Uould
Current Expanded Tier 1l
Eligibility2 Eligibility3 Result?
200-250 400-600 No

1 ram with full-curl horn or larger.

1. Subsistence hunts which are currently different from general hunts.
2. Based on existing regulations for 1989-90 (5ACC 99.025) and recent hunter effort.
3. Estimate of increased number of hunters should subsistence eligibility be expanded to include all Alaskans.

Would Increased
Harvest be of
Biological Concern

No

1 of Harvest
on Federal
Lands?

30X



Subsistence Hunting Regulations
Regulatory Year 1000-00
Region I — Inlarlor

Would Increased

Hunt Saaaona Currant Expandad Would Tlar 11 Harvaat ba of X of Harvaal on
and Bag LlaULa* Eligibility** Eligibility3 Haault? Biological Concamn? federal Lands?
oBIgZLY BEAR
Unit 24 that portion of
tha Koyukuk Rivar dralnaga
upstream from, and Including,
tha Alatna Rlvar dralnaga
SUBSISTENCE HUNTERS: Sept. 1- D 0 Ho 100X
Raaldanta of Anaktuvuk  Oct. 31
Paga: Ona baar avary
ragulatory yaar. Aor. 1- 0 0 No 100X

May 31
ALL QTHER SUBSISTENCE Sapt. 1- 100 10 No SOX
HUHTERS: Ona baar avary Oct. 31
four ragulatory yaara
by raglatratlon pard)lt; Hay 10- 100 10 No SOX
15 baara may ba Lakan.  Hay 31
raglatratlon permit;
RESIDENT/NONRESIDENT Sept. 1- RY 100 No SOX
HUNTERS: One boor every Oct. 31
four regulatory years
by registration permit; Hay 10- 0 100 No OX
1S bears may be taken.  Hay 31

registration permit;

m 1



It Season™
and B»s Limit*

Unit 10, raaidanta
domlcilad in Lima
Village only: Ho bag
limit, provided that no
aiora than 100 caribou
art lakin. Cow* and
calvaa stay not ba

taken April 1-Aug. O.

SUBSISTENCE HUNTERS:

Unit 20(0) aouLh of the
Alaska Highway

SUBSISTENCE HUNTERS:
Ona hull.

hESIDEKT/NONRESIDENT
HUNTERS:  One bull by
drawing parolt only.
130 psralLs will be
laauad.

Unit 200) north of tha
Alaska Highway.

SUBSISTENCE TIWNTE: :
Ona caribou.

July 1-
Juna 30

g8 48

3 €&

8

8 8§

85

Currant Expanded
Eligibility2 Eligibility"l
33-40 3300-4000

2-4 uubalslenca 500+
40-60 Paralttasa

20* 230

Would Tier NI
HesulL?

Yea

Yaa

No

Would Incraaiad
Harvest ba of
Biological Concem?

Ya*

Yes

No

t of lanett on
Federal lands?

X

04

(*Thesa numbers are Included In data for GWU 12 & 20(D) north of tha Alaska Iy listed above)

il j

Region 111



Hunt Seasons

and Bag Limitsl Eligibility?
Forty-mile River upstream

from and Including

Katcliiesstudk Craek.

SUBSISTENCE HUNTERS: Ag.
Ona caribou Sapt.

Dec. 1- 3-23

RESIOEHT/NOHRESIDENT ~ Aug. 10
WNTEHS:  One bull Sept. 20

Remainder of Unit 20(E)
(accessible by the Taylor
Highway and associated
trails)

SUBSISTENCE HUNTERS: Aug. 400-300
Ons caribou by Sapt.

raglatratlon permit only.
Saaaon wi!l ba closed
when 323 caribou

hava baan taken.

85

g8
S

Expended
Eligibility3

100-200 - Area
la rsmote.

100-200 - Area
la resots,

2000-3000*

2000-3000*

Would Tier NI
Result?

Yes

Yes

IT all Alaskans wars
considered eligible for
subsistence, most would
hunt under the aubalatence
regulations, and not In

tlls hunt.

"3

Region 111

Would Increased
Harvest be of I of Harvaal on
Biological Concam? Fedsral Lands?

No 73X including BIX
managed native
aelectlona.

No 73X Including BIX
BIX managad nativa
aelectlona.

Yes 73X including BLM
managed native

selections.

Yes 73X including BLH
managed native
selections.



Hunt Saaaona
and Bat Linltal

Unita 2*. and 26(A),
thoaa portiona within tha
Gataa of tha Arctic
National Park. Thraa

aheap.

SUBSISTENCE HUNTERS: Ag. 1-

Aor. D

RESIDENT/NONRESIDENT
HUNTERS:

No Opan Saaaon

HOOSE

Unit 12, that portion

dralnad by tha Tanana, Nabaana
and Chlaana Rivara aaat of
tha TatlIn Raaarvatlon
boundary and norLh of tha
wintar trail ficai

Plckaral Laks to tha

Canadian bordar. Ona bull.

SUBSISTENCE HUNTERS:

RESIDENT/NONRESIDENT
KUNTERS:

g4 24

BB By

Qurrant.
Eligibility?2

73-100

Expanded Uould Tlar I
Eligibility2 Raault?
K0 No
100-130 No

)

Would Incraaaad
Harvaat ba of
Biological Concarm?

1 of Harvaat on
Fadaral Landa?

60X; TatlIn NAR

Region 11



Hunt Statons Currant

and Bag Limitsl Eligibility2
RES IDENT/HOHRESIDENT Sapt. 1- 23-30
HIWNTERS: Spt. 20

Unit 19Q), remainder of tha
Upper Kuakokwim Controlled
Uaa Area. One bull.

SUBSISTENCE HUHTERS: Sept. 1- 200
Sept. 0
Dec. 1- 20
Fab. 20
RESIDENT/NONRESIDENT ~ Sapt. 1- 200
HUNTERS: Sapt. 0
Unit 20(B), that portion 75-100%

within tha Minto Management
Area. One bull by registration
permit only. Season will ba
cloaad when 15 bulla have baan

taken.

SUBSISTENCE HUHTERS: Sept. 1-
Sept. 20
Jan 10-
Feb. 28

RESIDENT/NONRESIDENT No Open Season
HINTERS:

Expanded
Eligibility3

0

200

200

Over 503 due to

Uould Tiar 1l

Raault?

proximity to Fairbanks,
good access, and high

demand for moots.

I -u

Ho

Yaa

Yaa

Yas

Uould Incrvaaad
Harvaat ba of
Biological Concerm?

Yas

Yea

Yaa

X of Harvaat on
Federal Landa?

30X

01

73X

30X

Nona



Uuiil Saaauna
and Hat Li»Ita

Unit 20(F). Ona hull.

SUBSISTENCE HUNTERS;

RESIDENT/NONRES1DEHT
HMHTERS;

Wnit 21)

SUBSISTENCE HUNTERS;
Ona aooaa; antlarlaaa
e00aa say be taken
only froa Sapt. 21-
Sapt. 23 and Fab. 1-

Fab. 3. Hooaa aay not be
taken within 1/2 alia of

tha Yukon Rlvar during
tha February aaaaon.

RESIDENT/NONRESIDENT
HUHTERS; Ona bull.

Sapt’ 1-
Sapt, IS

Dac. 1-
Dec. 10

Sapt. 1-
Sapt. IS

Sapt. 5
Sept. 23

Current
Eligibility

13-30

*azad on
raporlLad
aubalatanca

Expanded
Eligibility

100

Baaad on AK
raaldant
participation

partcipation 1UBS.

I did not includa
Hinto panalt holdara
aa allglbla Ajacausa >n
practlca faw Hinto
huntara would travalL

1o 20F although
allglbla.

200 600
200 800
*00 *00

Would Increased

Would Tier Il Harvaat ba oC

Raault? Biological Concem?
Yaa, lor Yaa, fur
tha Dec. tha Dac.
portion of portion of
Lha aaaaon. tha aaaaon
1888,

Yaa Yaa
Yaa Yaa
No No

10-11

X of Harvaat. on
Eadaral 1.end»/

30,t
(BIX)

BOX

BOX

Region 111



Region 111
Would Increased
Hunt Seasons Currant Expended Would Tlar 1l Harvaat ba of X of Harvaat on
and Bat Limits® Eligibility 2 Eligibility 3 Result? Biological Concern? Federal Lands?

SUBSISTENCE HUHTERS; Sept. 10-

Sapt. 0
Dac. 1-
Dec. 10
Fab. IB-
Fab. 2B
Hecaalndar of Unit 23(D)
Ona bull
SUBSISTENCE HUHTERS: Sapt. 10- 280 310 330-380 No No 100X
Sapt. 0 Baaad on
aroa biologist's
aat.
Dac. 1-
Dac. 10
RESIDENT/NONRESIDENT Sapt. 10- 3l
HHTERS: Sapt. 20 (1930 buntara)
Romalnder of Unlta 26(B),
and Unit 26(C)
SUBSISTENCE HUNTERS: Aig. 1- 30-60 Basad 150-175 Yes Yas 501
Ona noosa. Dac. 31 on 1088
Subsistanca
Division eat.
of huntera in
Kaktovik and

Nuigsut.



Subsistence Hunting Regulations
Regulatory year 1989-90

Region V — Northwest
Would Would Increased % of Harvest
Hunt Seasons Current Expanded Tier 11 Harvest be of on Federal
and Bag Limits Eligibility2 Eligibility3 Result? Biological Concern? Lands?
|
1
unit 18 (,./g Bear)
SUBSISTENCE HUNTERS; 12-16 20-40, mostly Yes Yes 100
(Domiciled in Kwethluk) residents of
Bethel

Sept. 10-Oct. 10
Apr. 10-May 25

One bear every regulatory year
ALL OTHER HUNTERS:

Sept. 10-Oct 10
Apr. 10-May 25

One bear every 4 regulatory years

Subsistence hunts which are currently different from general hunts.

Based on existing regulations for 1989-90 (5AAC 99025) and recent hunter effort.

Estimate of increased number of hunters should subsistence eligibilty be expanded to include
all Alaskans.

whE



Region
Subsistence Hunting Regulations
Regulatory Year 1989-90
Region V - Northwest
Would Would Increased % of Harvest
Hunt Seasons Current Expanded Tier 11 Harvest be of on Federal
and Bag Limitsl Eligibility?2 Eligibility3 Result? Biological Concern? Lands?

Unit 26A (Moose)

SUBSISTENCE HUNTERS: 20-40 80-1005 Yes Yes4 10
Aug. 1-Dec. 31

One moose. The taking of
cows accompanied by calves
is prohibited.

ALL HUNTERS:
Sept. 1 - Dec. 31

One moose. The taking of
cows accompanied by calves
is prohibited.

1. Subsistence hunts which are currently different from general hunts.
2. Based on existing regulations for 1989-90 (5AAC 99025) and recent hunter effort.
3. Estimate of increased number of hunters should subsistence eligibilty be expanded to include

all Alaskans.
4. Overharvest can be prevented and Tier 11 would not be necessary 1if aircraft use is allowed

only from Sept. 1 - Dec. 31.
5. Additional hunters would mostly come from the Fairbanks area.

-[_'



MEMORANDUM State of A laska

to Norm Cohen oate. February 21, 1990
Deputy Commissioner
Department of Fi3h and Game FILE no

telephone no

- d & r
from David Cantillon subject Response to
Deputy Director Subsistence
Division of Commercial Fisheries Questions Your Memo

of 02/05790

The responses to the six questions you posed are organized by
region with the various management areas lumped into each response.
Due to the short time frame, some small details may have been
overlooked.

REGION 1

1. By board action in the spring of 1989, the residents domiciled
in the communities of Yakutat, Klukwan, Haines, Hoonah,
Angoon, Sitka, Kake, Saxman, Kasaan, Klawock, Craig and

Hydaburg have a priority for a variety of fishery resources
within specific described areas (5 AAC 01.665, 01.715 and
02.107). Additionally, 5 AAC 01.730(d) [limits subsistence
coho fishing in Mitchell Bay to residents of Angoon.

2. The subsistence halibut fishery 1is open year around while
personal use fishing is open from 2/1 through 12/31. 5 AAC
77.624(1) and 77.676(1)

For herring roe on kelp in Yakutat a permit is required for
personal use but not for subsistence. 5 AAC 77.620(4)

In Yakutat and Southeast, bottomfish may be taken by all gear
types for subsistence, but personal use fishermen can only use
longlines or hand held lines. 5 AAC 77.622(2). Additionally,
in Southeast there are personal use rockfish limits in areas
adjacent to Ketchikan and Sitka that do not apply to
subsistence fishermen. 5 AAC 77.622(3)

In Yakutat, annual salmon bag limits are specified for
personal use fishermen as well as no directed Ffishing for
Chinook. Personal use fishermen are restricted to taking
salmon to the 7/1-9/30 period and can only fish in areas open
to commercial fishing. 5 AAC 77.628(cé&j)

In Southeast, a personal use open season, gear restrictions,
seasonal bag limits, and open fishing area is provided for the
Taku River and no such restrictions apply to subsistence
fishing. 5 AAC 77.682(fF)
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In Southeast, personal use regulations provide for the use of

set nets in Shiply Bay. No such provision 1is in the
subsistence regulations. 5 AAC 77.682(g)(2)(C)

In Southeast, personal use regulations close the waters of
Sitkoh Bay in order to provide a subsistence priority for
Sitka and Angoon. 5 AAC 77.682(i) (D)

3. When the board established Southeast Alaska and Yakutat
personal use fisheries, the intent was to allow individuals
to continue toharvest resources, for their own personal
consumption, 1in the same manner as was occurring before the
customary and traditional findings. I do not anticipate any
significant increases in demand or harvest resulting from the
differences in personal use and subsistence regulations
outlined in #2. Over time, if everyone in the region remained
eligible for subsistence some increases could occur. If
Juneau residents were eligible for subsistence, larger
harvests of sockeye could be expected from the Taku River.

4. We do not anticipate the immediate development of any Tier 11
situations resulting from all Southeast Alaska residents
becoming eligible for subsistence fishing.

5. The primary conservation situations involving subsistence and
personal use Ffishing are already occurring. Rockfish
populations near Ketchikan and Sitka and some small sockeye
systems are of concern. Most of the rockfish are being
harvested under sport licenses and little change to
subsistence would occur if everyone was eligible. The small
sockeye systems are already heavily utilized and the user
level would probably stay about the same as has occurred in
recent years.

6. This is a difficult question. Most of the actual harvest
occurs in marine waters. A large portion of the salmon
resource originates from steams that lie on federal Ilands.

REGION 11
BRISTOL BAY ~ 5 AAC 01.335

1. Only those residents domiciled in the Nushagak District may
take salmon in the Nushagak District and drainage.

2. Only Togiak drainage residents and residents of Manokotak may
subsistence fish in Togiak.

3. Only Naknek and Kvichak drainage residents may subsistence
fish in the Naknek drainage.

4. Only residents 1in the Illiamna and Lake Clark drainages may
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subsistence fish in that drainage.

5. Only residents of Togiak, Twin Hills, Manokotak, Aleknagik,
Dillingham, Clarks Point and Ekuk may take subsistence herring
and herring roe on kelp at Togiak. 5 AAC 27.805(a)

COOK INLET - 5 AAC 01.565(a&b)

1. On y Pt. Graham and English Bay residents may fish in the Pt.
Graham and Dogfish Bay subdistricts.

2. Only Tyonek residents may fish in the Tyonek subdistrict.
PRINCE WILLIAM SOUND - 5 AAC 01.648

1. Only residents of the southwest district may subsistence fish
in the Southwest District and Green Island.

2. Only residents of Tatitlek and Ellamar may fish in the area
described in the Tatitlek area.

COPPER RIVER ~ 5 AAC 01.630(a)

1. Only those residents domiciled in Game management units 11,
13A, 13B, 13C, 13D as described in 5 AAC 88.005 may
subsistence fish in the Upper Copper River.

QUESTION #2 & 3

In general, the Bristol Bay subsistence fisheries and personal use
fisheries are different. The personal wuse fisheries on the
Nushagak are only 1in the <commercial fishing district and are
limited 70 salmon per individual during the month of July. The PU
fishery on the Naknek starts after the escapement goal has been
reached (900,000) and dip net as well as gillnets can be used. It
is doubtful there would be additional participation from what 1is
correctly taking place with the exception of the Naknek River which
has a large and growing sport fishery. |If this fishery were made
into a subsistence fishery this catch would increase to some
unknown extent.

There are several PU fisheries in Cook Inlet, but all are managed
on a quota system. Even 1if they were made 1into subsistence
fisheries it is doubtful the harvest would increase substantially.
The Tyonek subsistence fishery was opened to all residents 1in 1985
following the MADISON case. The number of permits increased to 176
from a average of 70. Tyonek was 1issued 73, 82 went to Anchorage
area residents and 21 were 1issued to Kenai Peninsula residents.
Only 17 percent of the total harvest was taken by non-Tyonek
fishermen (326 kings).

It is doubtful if any changes could be projected for PWS at this
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time 3ince the subsistence regulations are so new and there doesn"t
appear to ba much interest in a subsistence fishery in PWS from
residents outside of the remote villages earlier mentioned.

The PU Tfishery 1in the Upper Copper River 1is another story, the
current PU fishery issues approximately 4500 permits per year with
bag limits of 15-30 fish. Subsistence bag limits are 30-50 with
200-500 per individual or family permitted. IT the guideline
harvest rates in the Copper River management plan were not used,
the harvest could be expected to go up to at least the 120,000 fish
that were documented 1in 1983 before the current plan was adopted.
IT the current guideline were maintained the harvest should remain
stable at about 85,000.

It does not appear that Tier Il would apply to any Region Il salmon
subsistence.

REGION 111

1. Four finfish fisheries in the Kuskokwim Area are limited 1in
subsistence eligibility. These are the salmon, halibut,
Pacific cod and herring and herring roe fisheries. 5 AAC

01.285(a)(b)(c)(d)

Subsistence eligibility 1in the Yukon drainage 1is currently
limited to residents of rural areas, as determined by the
board for Yukon Area salmon and freshwater fish species
including sheefish, char, whitefish, lamprey, burbot, sucker,
grayling, pike and blackfish. Cape Romanzof herring also have
limited access. 5 AAC 01.235(a)(b)(c)(d)

2. In the Kuskokwim Area, only the salmon fishery has regulations
for personal U3e fishing that are different from those for
subsistence fishing. Personal wuse fishermen must have a

permit, cannot take king salmon and can only fish from 7/1-
9/30. 5 AAC 77.?

In the Yukon there are no provisions”™ for personal use fishing
for freehwater finfish other than salmon. Permits are
required for personal use salmon fishing, but are only
required for select areas for subsistence salmon fishing - 5
AAC 01.230. Salmon taken for personal use may not be used
for dog food.

3. In the Kuskokwim, no increase 1in effort is expected as the
result of expanded eligibility.

In the Yukon, the main expansion would be from residents of
the Fairbanks area who were formally limited to personal use
fishing. These people could take subsistence fish for dog
food which they could not do under personal use regulations.
The Tanana River and the area in District 5 near the Haul Road
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bridge are the locations increased effort is anticipated.

4. No Tier Il situation 1is anticipated during the 1990 season.
In the Yukon, participation in areas near Fairbanks may rise
over time to levels that will require some Jlimitation on
effort.

5. No biological concern exists for the Kuskokwim as harvests are
not"expected to increase. In the Yukon, some concern exists
for stocks in the Tanana drainage where effort increases can
be anticipated. Management actions 1in the commercial and
subsistence fisheries should be able to compensate for these
increases, but fall chums are still considered rebuilding and
weak returns may be impacted.

6. Again, this is a tough question. Considering that the state
has jurisdiction in navigable waters, almost all the harvest
occurs off federal lands.

REGION 1V

1. In the Kodiak Area, the subsistence taking of king crab (6 AAC
02.465) and salmon (6 AAC 01.535) is limited to Kodiak Borough
residents, excluding those persons residing on the Coast Guard
base. These restrictions do not apply to the Mainland
District.

In the Aleutians Islands Area, only those persons domiciled
in the area and the Pribilof Islands may take halibut in the
area and around the Pribilof Islands 5 AAC 01.365.

In the Alaska Peninsula Area, only the residents of the area,
including those of the communities of Ivanof Bay and
Perryville may take halibut in the area 5 AAC 01.415.

Only residents of the Chignik Area may takehalibut for
subsistence in the area 5 AAC 01.465.

2. There is only one personal use salmon fishery provided for in
the region. This occurs in the Adak District in the waters
around Adak and Kagalaska Islands 5 AAC 77.318.

For shellfish, the personal use, and subsistence regulations
mirror each other.

3. Small increases in salmon subsistence participation would
occur as a result of the participation of Coast Guard base
personnel in Kodiak and by fishermen in the region that reside
in other areas of the state. The increase in permits issued
could range from 10-20 percent and the harvest increase would
not exceed this amount.
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No increase in shellfish subsistence participation or harvest
is anticipated.

No Tier 1l situations are expected to develop in this region.

Nobiological concerns for fish stocks 1in this region have
been identified.

In the Kodiak Area, a significant portion of the salmon
harvest occurs in rivers or Jlagoons located in the Kodiak
National Wildlife Refuge. A rough estimate of 40 percent of
the Kodiak Area subsistence salmon catch falls 1into this
category and additional salmon are harvested in marine waters
adjacent to this refuge. In the other management areas of the

region, almost all of the catch occurs on state or native
lands or adjacent marine waters.



Composition of Statewide Subsistence Harvest

Other 8.06%

Marine Mammal
14.86%

Game 18.25%

"igure 2. Statewide Subsistence Harvest Composition
How Large is the Subsistence Harvest?

Statewide, non-commercial fishing and hunting provided
an estimated 35-45 million pounds offood annuallyto rural
areas during the 1980s. This comes to about 300-400 Ibs
per person a year, or about a pound of food per day.

Most of the subsistence harvest was fish (about 59 percent
by weight), along with marine mammals (about 15 per-
cent), land mammals (about 18 percent), and other wild
resources (about 8 percent, including shellfish, birds, and
wild plants) (Fig. 2).

Figure 3. Subsistence Harvests by Region

58.83% Fish

Where Does the Subsistence Harvest Occur?

Subsistence uses occur in all regions of the state. The
largestannual harvestsoccur inthe Western Region (about
13.5 million Ibs) and Arctic regions (about 10 million Ibs).
Other sizable non-commercial harvests occur on Kodiak
Island (53 million Ibs), Southwest Region (5.0 million Ibs),
the Interior Region (4.7 million Ibs), and the Southeast
Region (4.5 million Ibs). The smallest harvest occurs in
the Southcentral Region (.9 million Ibs), primarily in the
Copper River Basin, Tyonek, English Bay, and Port Gra-
ham (Fig. 3).
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How Does Subsistence Compart with Commercial and
Snort Uses?

While subsistence is important, it represents a compara-
tively small portion of the wild resources harvested annu-
ally in Alaska. In Alaska’s salmon fisheries, subsistence
harvests generally represent less than 1 percent of the total
salmon harvests. Considering all fish and game harvested
in the state, about 4 percent by weight went to subsistence
uses, 1 percentwentto sport uses, and 95 percent went to
commercial uses (Fig. 4).

Who Um  Utt Mott nth tnd Otffli?
Rttouiet Hev«it» In Adttka

Sport 1.LO"., SuboMtnco 4.00%

CommtfcUi 80.00%

Figure 4. Fish and Game Harvests by Principal User Group

Subsistence and Cash

Our studies indicate that in many rural areas, subsistence
is part ofatraditional regional economy, termed a “mixed,
subsistence-market economy”. This type of economy
occurs in the Canadian not'h as well. In mixed, subsis-
tence-market economies, fishing and hunting are central
activities conducted by extended family groups. The
family invests in small-scale, efficient technologies, such as
fishwheels, gill nets, motorized skiffs, and snowmachines,
used for producing food. Subsistence production is not
oriented toward market sale or accumulated profit, as is
commercial market production. Rather, it is directed
toward meeting the self-limiting needs of families and
small communities.

A family’s subsistence production is augmented and sup-
ported by cash employment by family members. Depend-
ing upon the region, employment commonlyisincommer-
cial fishing, commercial trapping, and public sector wage

employment. Typically, but not always, mean annua!
monetary incomes in the region arc modest and intermit-
tent. Families follow an economic strategy of using a
portion of the annual monetary earnings to capitalize in
subsistence technologies for producing food. This combi-
nation of subsistence and commercial-wage activities by
extended family groups characterizes the mixed, subsis-
tence-market economy.

Thismixed, subsistence-market system underlies the econo-
mies of most rural areas of the state. The mixed economic
system has existed in various forms since before the Rus-
sian period. Itis very durable, which indicates its success
in providing for rural families.

Traditional Harvest Areas

Our studies show that subsistence users tend to harvest in
traditional use areas surrounding their communities. This
means that most subsistence harvest areas tend to be rela-
tively accessible from the community, although seasonal
camps are used for certain species.

Figure 5. Subsistence Fishing Areas, Hoonah, 1920-1985.



Consequently, subsistence harvest areas for particular
groups of people arc definable and relatively predictable.
Subsistence users generally do not harvest outside their
community's traditional use areas (Fig. 5).

Subsistence Values

In addition to its nutritional value, subsistence provides
important cultural and social values to rural communities.
Our studies indicate that subsistence are central activities
unifying extended families and small communities. The
traditional wide-scale sharing of subsistence products
between families help unify communities.

Subsistence activities bring meaning and purpose to life in
many communities. This is especially true for Alaska
Native groups. In many places, subsistence still expresses
ancient spiritual linkages between humans, wild animals,
and the land banded down by oral traditions.

The Importance of Subsistence

In summary, Alaska’s rural regions tend to be different
from Alaska’s urban centersin termsofculture, traditional
food use, and economic circumstance, reflecting the state’s
historic pluralism. Subsistence continuesto be an essential
part of the economy and culture of many rural areas.
Subsistence fishing and hunting produces a substantial
portion of the state’s food supply in rural areas. Subsis-
tence provides economic stability to many areas which
have mixed, subsistence-market economic systems. And
subsistence expresses a number of traditional values of
importance to Alaska’s diverse cultural groups.

Additional Reading

Alaska Department of Fish and Game, Division of
Subsistence, Technical Paper Series. This series is the
primary source of information on contemporary subsis-
tence uses in Alaska. Write Technical Report Librarian,
Division ofSubsistence, ADF& G, Box2-3000, Juneau, A K
99802, for listings and reports.

Wolfe, RobertJ. and RobertJ. Walker (1987) Subsistence
Economies in Alaska: Productivity, Geography, and De -
velopment Impacts. Arctic Anthropology 24(2):56-81.
This paper describes subsistence harvestsinAlaska for the
1980s by geographic region.

Primary authors: RobertJ. Wolfe and Robert G. Bosworth
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Subsistence in Alaska: A Summary

Division of Subsistence, Alaska Department of Fish and Game
Bo* 32000, Juneau Alaska, 99802 (907) 465-4147
February 26.1990

Introduction

Subsistence is important to the economy and culture of
many families and communities in Alaska. This report
describes some characteristics of subsistence in Alaska,
based on studies by the Division of Subsistence, Alaska
Department of Fish and Game.

What Is Subsistence?

Subsistence is part of the cultures, traditions, and econo-
mies of many families and communities in Alaska. In
current state and federal law, subsistence is defined as
customary and traditional, non-commercial uses of wild
resources, for a variety of purposes. These uses include
harvesting and processing wild resources for food, cloth-
ing, fuel, transportation, construction, arts, crafts, sharing,
and customary trade.

Alaska has a subsistence law because subsistence contin-
ues to support a major part of state’s rural economy and
culture. Alaska is unique in this regard. Alaska is a
pluralistic state. A sizable number of traditional cultures
and economies exist side-by-side in the state. These
traditional cultures and economies coexist with the indus-
trial-capitalism of Alaska’s urban centers.

The stated intent of the federal and state subsistence

Figure 1 Alaska Rural and Non-Rural Population

statutes was to provide the opportunity for these tradi-
tional cultures and economics to continue to exist.

How Many People Participate in Subsistence?

During the 1980s, our best estimate is that there were
about 110,075 people in about 225 communities who par-
ticipated in subsistence practices to some degree. Of
these, about 50,000 were Alaska Native, and about 60,000
were not Alaska Native.

This represents the number of people living in rural areas
having subsistence uses, as determined by the Boards of
Fisheries and Game under the laws and regulations that
existed during the 1980s. By comparison, there were about
429,500 non-rural residents, who could hunt and fish under
sport, commercial, and personal use regulations, but not
under subsistence regulations (Fig. 1).

Our studies indicate that not all 110,000 rural residents
actually harvested wild resources for subsistence. In fact,
harvesting fish and game was the responsibity ofaminority
of people in rural areas. However, subsistence foods are
widely distributed through non-market networks in rural
communities. Because of non-commercial sharing, most
residents in rural communities make use of subsistence
foods during the course ofayear to some extent. Thus, the
best estimate of the number of participants in subsistence
is the size of the rural population.

How Many Subsistence Participants, 19857
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Summary of Recent Decisions and

Active Cases Involving Subsistence

Excerpted from

Alaska Bar Association

1989 Subsistence Update

1 Akutan v. Hodd< Nos. A85-701 Civ., J85-037 Civ,, and J85-038 Civ.
(consolidated) (D. Alaska) (von der Heydt), appeals pending, Nos. 88-3610,
88-3703,88-3703 (9th Cir.)

This case was inftially filed In December 1985 and involved the interpretation of
Section 810 of ANILCA. Its focus was on when the Secretary of the Interior must follow
procedures designed to ensure that use and/or disposition of federal lands does not
unnecessari ly restrict subsistence uses.  Interiors positionwas that ithad only to undertake
such procedures when the proposed use or disposition had a probability of sighrficantly
restricting subsistence uses. The plaintaffs contended that Interior had to undertake the
procedures whenever such use or disposition might significantly restrict subsistence uses.



The district court held that Interior erred when it applied the 'prdebility
standard Indetermining when to undertake the procedures. Hs decisionwas based on tx
court of Appeals' eartier decision in Village of Cambell v. Hodei, 774 F2d 1414 (oth Cir.
1985) (Cambell I1). Both the government and the intervening oill companiies appealed and
the Ninth Circuit affirmed. Tribal Village ofAkutan v. Hodel, 792 F2d 1376 (9th Cir. 1966).
The government and the oil companies petitioned for certiorari. Following the Supreme
Courtsderision inAmoco Production Co. v. Village ofGambell, 107 S. Ct 1396 (1987) (s=
discussion below), the Supreme Court granted their petitios, reversed, and remanded for
reconsideration in ligit ofAmoco, 107 S. Ct 1598 (1987).

On remand to the district court the trital villages amended their complaint to
allege aboriginal hunting and fishing rigits in the lease sale area. The parties then agreed
1o a stay of all proceedings on the Tribes® aboriginal title claim pending a decision by the
Ninth Circuit in Gambell on remand. Mearmhile, the State, the trital villages, and various
environmental organizations sought summary judgment on their clains that the lease sale
violated the Outer Continental Shelf Lands Act, the National Environmental Policy Act,
and the Endangered Species Act On January 22,1988, the district court denied the States
claims under the OCSLA and on March 11, 1988 denied the NEPA and ESA claims. The
plaintffs appealed both decisions to the Ninth Cirauit and moved the district court for an
order enjoining the sale pending the appeal On March 15, 1988, the district court granted
the injunction pending appeal

On October 5, 1988, the Court upheld the District Court’ decision on all counts.
It held that the Secretary properly decided not to accept the States recommendations
under OCSLA; that the Secretary could remedy any deficiencies in his Environmental
Impact Statement at the exploratory or production stages of development; and that the
Secretarys reasons for rejecting recommendations by the National Marine Fisheries
Service to implement the ESA were not arbitrary or cgpricious.

Plaintiffs moved for a rehearing, with a suggestion for rehearing en banc, together
with a request that the salle be stayed pending rehearing. The motion for staywas denied
as moot shortly after the lease sale was held Inmid-October; the petition for rehearing was
rejected on March 9, 1989, although the Court did modify its opinion in some minor
respects on that date. Plaintffs are now evaluating whether to filke an appeal iIn the
Supreme Court

Z Alaska fish and Wildlife Federation and Outdoor Council, Inc. v. Dunkel, 829
F~d 933 (oth Cir. 1987), cert denied, 56 U.SJ-W. 3682 (April 4, 1988), 0N
* remand, No. J84-013 Civ. (D. Alaska) (von der Heydt)

This case was filad in the Spring of 1984 by the Alaska Fish and Wildlife
Federation and Outdoor Council and the Alaska Fish and Wildlife Conservation Fund
(Conservation Fund). The plaintaffs sought a declaration that two cooperative agreements
(the Hooper Bay Agreement and the 1985 Goose Management Plan) entered into by the
Fish & Wildlife Service, the ADF&G, AVCP and the Califormia Department of Fish and
Game violate the Migratory Bird Treaty Act, 16 U.S.C § 712, the notice and comment
provisions of the federal Adninistrative Procedure Act, the National Environmental Policy



Act, and provisions of ANILCA, 16 U.S.C 3668dd, which create the Yukon Delta Wildlife
Refuge.

The challenged cooperative agreements grew out of recognition by the federal and
state governments that migratory birds represent an important part of the tradrtioal
Native diet on the Yukon-Kuskokwim Delta. Even though the Migratory Bird Treaty Act,
through the 1978 Fish and Wildlife Improvement Act, 16 U.S.C 3 712, permits the
Secretary of the Interior to authorize hunting of migratoty birds in the spring and summer,
it requires that the hunting be consistent with the four migratory bird treaties to which the
United States isa party. The 1916 U.S./Canada treaty prohibits harvest of migratory birds
in twJ spring and summer. Even though the Fish and Wildlife Service had long assumed
that all harvesting of migratory birds between March 10 and September 1 isprohibited, it
adopted a written policy in 1975 stating that subsistence bunting in Alaska during the
closed season would not be punished. This enforcement policy was adopted in pan
because the service recognized the importance of springwaterfowl to Alaska Natives and iIn
pan because of the practical problems of enforcing the game laws in the vast reaches of
rural Alaska.

Because of the recent decline of four populations of migratory birds, the U.S. Fish
and Wildlife Service, the Alaska Department of Fish and Game, the Califomia
Department of Fish and Game, and the Association of Village Council Presidents entered
INto a cooperative agreement under which the harvest of those four species would be
minimized in the spring and summer. This plan, known as the Hooper Bay Agreement,
prohibited sport hunting of cackling Canada geese and reduced the hunting of white-
fronted geese and black brants during the 1985 season. Enforcement was to be a joint
effort by the various governmental agencies and local village coucils. During 1934, the
parties complied with the terms of the agreement. In 1985, the Hooper Bay Agreement
was replaced with the 1985 Goose Management Plan.

The Conservation Fund initially sought an injunction to prohibit the Fish and
Wildlife Service from agreeing to the taking of migratory birds during the 1984 closed
season.  Shortly thereafter, the intervenors (AVGP) filleda cross—claim against the Fish and
Wildlife Service alleging that the 1985 Alaska Game Law rather than the Migratory Bird
Treaty Act governed the subsistence hunting of migratory game birds in Alaska and untal
the agency promullgated regulations under the 1978 Wildlife Improvement Act, Interior
had no authority to enforce the Migratory Bird Treaty Act’s closed seasons. The district
courtdenied the preliminary injunction for the 1984 season. Htsubsequently ruled that the
1925 Alaska Game Law repealed the Migratory Bird Treaty Act insofar as it applied to
Alaska. The court dismissed all of the other claims asmoot Memorandum and Order (Jan.

24,1985) .

On appeal, the Ninth Cirauit reversed with respect to the 1925 Game Act, pointing
out that the 1916 U.S./Canadian treaty did not provide for spring and summer hunting, and
thus it could not be authorized under the 1978 Fish and Wildlife Improvement Act. The
court remanded the case to the district court on all of the original challenges to the plan
under the Migratory Bird Treaty Act, the migratory bird tregties, the federal
Adninistrative Procedure Act, NEPA and the section of ANILCA creating the Yukon



Delta National Wildlife Refuge. 829 F.2d 933 (9th Cir. 1987). The Supreme Court dcniec
AVCFs petition forcertiorari 56 U.SJL.W. 3682 (April 4,1938).

On remand, the district court found that by agreeing to language in the Hooper
Bay Agreements which indicated that subsistence hunting for certain species was "ok
during parts of the period closed to bunting by treaty, the U.S.F.W.S. adopted a
"substantive rule” in violation of the notice and comment procedures mandated by the
APA, 5 U.S.C. 5 53. The Court also found that U.SF.W.S. failure to prepare an
environmental assessrent of its "'substantive rule’ violated the requirements of NEPA.
Finally, the Court found that by adopting a substantive rule authorizing hunting during a
period closed to hunting by treaty, the Secretary acted beyond the scope of his authority
and thus violated the Migratory Bird Treaty Act Memorandwn and Order (June 29, 1983).

Meanwhile, on April 22, 1983, the Regional Director for the Fish and Wildlife
Service announced a new policy on migratory bird hunting in Alaska. The policy B
intended to prevent hunting of cackling Canada or emperor geese at any time; hunting
Pecific white—fronted geese or black brant when they are nesting, raising young, or are
flightdess; taking eggs from any of the above four species of geese; using private or charter
airaraft for purposes of hunting migratory birds during closed seasons; or hunting other
waterfowl (ducks, geese, swans) when they are nesting, raising young or are fligtdess, or
taking treir eggs. The policy states trat limited harvest of migratory birds for food in
unforeseen emergency situations will not be prosecuted and enforcement of the policy will
concentrate on "Violatios that have the greatest impact on waterfowl resources.”” As an
adjunct to this policy, the Service has announced that it continues to view the Yukon-
Kuskokwim Delta Goose Management Plan as an important element in the conservation of

the four species.

On April 20, 1983, the Yukon-Kuskokwim Delta Goose Management Plan for
1983, which corresponds with the Service™s recently adopted policy on migratory bird
hunting inAlaska, was signed by the Service and Native Groups in the Yukon-Kuskokwim
Delta. The state fishand game departments from both Alaska and Califomia also signed
the plan. The plan Ists priorities the sigatories will observe to enforce the closed season
on migratory birds in spring and summer. It clls for a cooperative effort in monitoring
compliance. Reports of violations will be coordinated with local village govermments,
which will assist In investigations conducted by the Service. The Service also agreed to
make a "‘good faith effort to reach agreement with Canada’™ on an amendment to the
Migratory Bird Treaty. As noted above, that treaty, signed in 1916, makes most hunting for
migratory birgs, even for sussistence, illegal

3. Association of Village Council Presidents, Tanana Chiefs Conference, Paul
Philip, and Jonathon Solomon v. Alaska Board of Fish and Commissioner of
Fish and Game, No. 4BE-87-155 Civ. (Alaska Superior Court) (Fraties)

The False Pass commercial fishery occurs near the Alaska Peninsula in June,
Kk{"Staing mainly on sockeye salmon. Along with the sockeye salmon are incidentally
harvested chum salmon, five to ten percent of which (at most) may be Yukon fall chum

salmon.



In May, 1987, AVCP, Tanana Chiefs Conference, Paul Philip and Jonathc
Solomon, on behal T of themselves and all other persons similarly situated, filed surt agains
the Alaska Board of Fish and Commissioner of Fish and Game. They asserted that the
information presented to the Board of Fisheries indicated that not enough fall chum
salmonwould retum to the Yukon in 1987 to provide for both escapement and subsistence
fideries. They argued that the federal and state subsistence laws required that the False
Pass commercial fishery be dosed.

The State and internvenors (Concerned Area M. Fishermen and Peninsula
Marketing Association) argued that the information before the Board of Fisheries justified
the boards conclusion that there was no need to close the False Pass fidery. The board
did not believe itwas likely that there woulld not be enough fall chum salmon to provide for
escapement and subsistence fishing at historical leels in the Yukon. Plaintiffs reguest for
a preliminary injunctionwas denied. Plaintiffs sought review by the state supreme courtvia
a petition for review, which was also denied.

The State supplied discovery iIn response to some pending requests by plaintafis
and the Board of Fisheries imposed a chum salmon cap on the False Pass fisgery for the
1988 season. The case was subsequently dismissed when ADF &G 5 estimate of fish
retumiing proved to be inaccurate and more than enough fish returmed. (See  discussionof
Peninsula MarketingAssh V. State, p. 21, a subsequent and related case).

4.  Bobbyv. Alaska, No. A84-544 Civ. (D. Alaska) (Holland)

This case was filad in November, 1984, by Wasilie Bobby, S, individually and on
behalf of the people of Lime Villege.

Lime Village, a community of about 40 people, alleged that the then-existing state
moose and caribou regulations which applied to the Lime Village area did not adequately
accommodate subsistence usss.  Since that time, the Board of Game modified the
regulations inseveral steps. The regulations ultimately reviewed by the Court imposed two
closed seasons on moose (spring through mid-summer, and in the late fall) and one closed
season on caribou (spring through mid-summer). The bag limits for residents of Lime
Village reviewed by the courtwere 2 moose and 5 caribou per person.

Plaintiffargued that individual beg; limits are not necessary for anyconservation or
management purpose in the case of Lime Village and are not consistent with the villages
historicbunting patterms. Plaintiff asserted that several good hunters may supply the ettire
community with-meat over the course of the year, rather than each household hunting for
i=elf. Plaintaff also argued that the nonv-existing closed seasons for moose and caribou
harvest are not consistent with ANILCA. Plaintff asserted that under ANILCA, there
should not be a d06ed season at all unless necessary to protect the resource. The States
positionwas that ANILCA regulations provide a *'reasonable opportunity’” for subsistence
uses, but not necessarily year round seasons.

Another iIsse raised in this case i whether people can hanvest game or fish
outside the existing regulations and then suoccessfully defend in a criminal case by asserting
that the regulations did not adequately accommodate subsistence uses. This "'subsistence



defease™ was origirally created by the Alaska Court of Appeals inState v. Eluska , 698 P.-
174 (Alaska App. 1985), but was reversed by the Alaska Supreme Court inState v. Eluska
724 P-2d 514 (Alaska 1986). The Supreme Court held that AS 16.056.920(@), which
prohibits taking fish and game unless authorized, isoomtrolling and s necessary in order to
adhere to the costitutioally mandated sustained yield standard. The courts ruling
follored, but did not refer 1o, the legislatures articulation in May 1986 of that same
principle with respect to subsistence fishing and hunting in AS 16.05261. The States
position was that neither the legislature nor the Alaska Supreme Court prevented people
from requesting the Boards of Fish and Game to change regulations or prohibited people
from challenging existing regulations indvil cases, based on a perceived lack of reasonable
opportunity for subsistence.

Status o fthe Case: The court ruled on the pending motions for summary judgment
of February 14,1989. The judge held that seasons and bag Limits are permissible under the
subsistence (aw, but only when those seasons and bag limits are consistent with customary
and traditical uses. He indicated that he would defer to the Board of Games
determinations, but that in this instance, In part because of the (at that time) constantly
changing ground rulles under which the Board of Game was operating, the analysis required
by the state 1986 subsistence law about how much moose and caribou were needed to
accommodate subsistence hunting by residents of Lime Village was not done. The judge
also held that the existing Board of Game record did not reconcile a specific finding by the
board that residents of Lime Village had historically” harvested moose and caribou
opportunistical ly throughout the year with the seasons contained in the regulations, nor did
the record reconcile the evidence therein that the best hunters from Lime Village did most
of the hunting and shared with the other villagers with the bag limits contained in the
regulations. The judge also interpreted the state "'no subsistence defense” statute in a way
which he believed was consistent with fundamental principles which allow a defendant to
challenge the validity of regulation he or she ischarged with violating, and with the Alaska
Supreme Court’ ruling in Eluska’, by concluding that the provision was only intended 1©
preclude a defendant in a criminal proceeding from claiming a subsistence rigt in gross,
outside of and apart from validly enacted subsistence regulatios.

Judge Holland declimtd to issue a preliminary injuction, but ordered the state t©
submit revised regulations by June 15, 1989. The Game Board met on April 27 to review
the regulations. As a reault of the meeting, the regulations were amended to lift the
individual bag limits, establish a 100 caribou quota, and allow year round season on
caribou, except that cows and calves may not be taken in the spring or summer, not impose
amoose quota, but retain closed moose seasons.

These regulations will be submitted to the court by June 15, and plaintaff at that
time may express any unresolved dojections.

5. Cookv. Secretary ofthe Interior, F87-42 Civ (D. Alaska) (Kleinfeld)

This case was filed on August 17,1987, by a resident of the Yukon-Charley Rivers
National Preserve who Iies a subsistence lifenay. He alleges that a fly-in trapper from
Eaglle, Alaska has engaged in trapping activities within the area he claims as his treplire,
depleting furbearer resources and negatively affecting his own trapping efforts. The besic



lecal isse presented by the case s whether the National Park Service has any leg*
odbligation under Title Vm of ANILCA to provide affirmative protection to suosistence
users on Park Service lads.

*

The plainaff takes the position that Title VII1 of ANILCA imposes upon the
Secretary of the Interior the affimative duty to protect the plaintaiffs subsistence uses.
Plaintaff contends that subsistence-trapline management implicates land-use and land-
management policy with respect to which NPS, as land manager, has jurisdiction and
principal resposibility. Even though the Park Service regullations authorize it to declare
plaintiffs subsistence trgpline off-limits to all other trappers (36 CJFJR. 3 13.40), or t©
prohibit aircraft from operating on his trgpline for the purpose of trapping, 3 13.13, the
Secretary argues that this isa subsistence-resource "'allocation” issue over which jurisdiction
has been confided eclusively in the State. Under the Secretary’s theory, the federal
government has no authority to protect subsistence users In the National Parks.

On October 14, 1987, the plainaff moved for a preliminary injunction to require
the Secretary to take all actions necessary 1o protect his trgpline from encroachment by any
other trapper during the marten season or util such time as the merits of the case could be
decided Judge Kleinfeld denied the plaintiffs request for a preliminary injunction on
November 20, 1987. The government then moved for summary judgment, which the
plaintiffopposed At the conclusion of arguments on the motion for summary judgment on
June 23,1988, Judge Kleinfeld noted thatwhi le the question ofwhether the Park Service or
the State had jurisdiction to protect subsistence traplineswas a complex and difficult isse,
the case had to be disnissed as moot since the fly-in trapper had promised, under cath, not
1o trap on plaintiffs lire. The dismissal was not appealed

6. Didrickson v. United States Department of Interior; No. A85-336 Civ. (D.
Alaska) (Holland)

This case, formerly captioned in the name of the original plaintaff, Katelnikoff, was
brought pursuant to the Marine Mammal Protection Act of 1972 (MMPA) . Both Marina
Katelnikoff and Didrickson sought the retum of a number of articles they had fashioned
out of sea otter pelts. The articles were confiscated by federal enforcement agents on the
ground that they were not "‘authentic native articles of handicrafts and clothing” within the
meaning of the Native handicraft exemption to the MMPA, 16 U.S.C 3 1371(b), as
defined by controlling federal regulations.

At stake s the proper interpretation of the Alaska Native exemption to the
MMPA and its regulatioss. The MMPA, enacted in 1972, established a comprehensive
moratorium on the taking of marine mammals but created an exception for the taking of
marine mammals by Alaska Natives for subsistence purposes and for making "autherttic
native articles of handicrafts and clothing.” 16 U.S.C. ft 1371(b). The regulation
implementing this exemption defines “authentic native articles of handicrafts and clothing”
to include only those i1tems which *were commonly produced on or before December 21,
1977 50CF.R.318J.

Plaintaffs argued that the limitation in the regulation was Inconsistent with the
MMP A in that it focuses on whether the firal aaft item produced was traditional rather



than whether the production technique was traditional Plaintiffs argued that an item ca.
be “autherntic even ifitwas not commonly produced prior to 1972.

In July 1986, Judge Holland rejected these arguments and upheld the \alidity of
the regulation largely based on deference to agency interpretation. Ms. Katelnikoff was
dismissed from the lavsuit to pursue her adninistrative remedies.

Judge Holland decision upholding the regulation as consistent with the MMP A
led Didrickson to amend his complaint to allege that the regulation s unconstitutionally
vague because no one, not even the enforcement agents, can determine what s permitted
by the regulation. Sea otter use by Natives has been limited since the mid-1700"s due t©
bans imposed by the Russians and then by the United States and also due to population
declines caused by Russian overhunting, and it s diffiault or impossible to determine
exactlywhat use Natives made of sea otter at that time.

Didrickson has moved for summary judgment on his constitutional claim. In
denying the governments motion to disniss, Judge Holland indicated that problems with
the regulation and mtsenforcement call for an adninistrative resolution. In  response,
the Fish and Wildlife Service instituted a formal rulemaking proceeding, proposing to
change its requlatory definition to totally prohibit Native use of sea otter for handicrafts
and clothing. This rule sbased upon Fish and Wildlife Services conclusion that there has
been no recent use of sea otter by Natives and no recent sales by Natives of sea otter rters.
The comment period on the proposed rule will continue until November 30,1989. Public

hearings are planned for October, 1989, inseveral coestal villagss.

Meanwhi le, Katelnikoff (now by marriage, Beck) lost her adninistrative hearing as
to all 1tems crafted from sea otter pelts except hats. Having exhausted her adninistrative
remedies, she has moved to intervere in the federal court Irtigation.

7. Gambellv.Lujan, F2d (9thCir. 1989), petition foe rehearingpending, on
remand,Nos. 83-3735; 83-3781 (D. Alaska) (von der Heydt)

On March 4, 1983, the trikal villages of Gambel l and Stebbios sued the Secretary
of the Interior alleging that he had violated erther their aboriginal: hunting and fishing
rights or Section 810 of ANILCA in holding Outer Continental Shelf Lease Sale 57. Oil
companies interested inbidding on the sale intervened.

The Tribes”principal claimwas that ANCSA and Title VIII ofFANITLCA had to be
consistantly interpreted by the Secretary. ANCSA extinguished Native hunting and fishing
rigits "'inAlaska.” Title V m applies to Native hunting and fishing rights "'in Alaska.”” The
Tribes argued that the two acts had the same geographic scope. both acts applied only
within the territorial boundaries of the State, then they retained their aboriginal hunting
and fishing rigits outside the territorial boundaries. Altermatively, iFboth acts applied
outside the tarritorial boundaries of the State, then the Secretary hed, violated Section 810
in holding the sale.

Judge von der Heydt granted summary judgment to the government and the
intervening oil companies and dismissed the suit The Ninth Cirauit reversed in part and
affirmed in part. It held that ANCSA applies to the OCS and operated to extinguish

_13-



aboriginal hunting and fishing rigtts in thisarea. talso held that AN I LCA applied to tin
0CS and since the Secretary had not complied with Section 810 cF ANILCA, the cour.
reversed and remanded for a determination as to whether the sale should be woided.
Gambell v. Clark, 746 F2d 572 (9th Cir. 1984) (Gambell T).

In April, 1985, a companion case, Gambell v. Model, was filed challenging OCS
Lease Sale 83 in the Navarin Basin, alleging both that the Secretary had failed to comply
with Section 810 of ANITLCA in holding the sale as well as that the Secretary™s derision ©
lease the area violated his trust regoonsibilities 1o protect subsistence uses and resources.

The plainafR in both cases moved the district court for a preliminary injunction
against exploratory drilling pending the district courts determination on the merits. The
motions were consolidated. Although the district court found that the Department of the
Interior did not comply with Title VHI of ANILCA inholding the lease sales, itruled that
a preliminary injuctionwas notwarranted. The court reasoned that the nation®s quest for
new oil and gas resources and energy independence outweighed the barm that might result
1o subsistence users from continued exploratory activities on the leasss.

On appeal the Ninth Cirauit reversed the district court, finding that the tribj
villages had a certainty of prevailing on the merits and ordered the oil companies t©
inmediately cease all operations in the leased aress.  Hs ruling rested on the principle thaet
under Section 810 the national interest in the subsistence lifestyle of Alaskan Natives
outweighs the competing interest in the rapid development of OCS oil leasing in Alaska.
Gambellv. Model, 774 F2d 1414 (@thCir. 1985) (GambellI1).

The government and the oil companies petitioned for cartiorari. The trital
villages cross—petitioned on the aboriginal titke isse derided inGambell I. The Supreme
Court granted both the petitions and the Tribes” aossetition. It reversed the lower
courts holding that ANILCA applied to the OCS and vacated the ruling that ANCSA
applied to the same area and remanded the case for further proceedings on the aboriginal
titke claim. Amoco Production Co. v. Gambell, 107 S.Ct. 1396 (1987).

On remand, the Court of Appeals reversed the district court’ original judgment in
Gambell I, holding that aboriginal subsistence rights of Alaska Natives inthe 0CS were not
extinguished by ANCSA. [talso rejected the Secretarys and the oil companies”arguments
that (1) the federal government’s paramount interests in the OCS extinguished aboriginal
rigits; (2) that the United States had not assumed sufficient control over the OCS so as to
constitute sovereignty which requires recognition of aboriginal rigts; and @) that
recognition of aboriginal rights would be inconsistent with principles of intermational law.
On remand, the district court must decide (1) whether the Villages possess aboriginal rigts
in the OCS; (@ ifs0, whether the drilling and other activities by the oil companies will
interfere sighrficantly with the Villages” exercise of those rigits; and (3) whether the Outer
Continental Shelf Lands Act extinguishes aboriginal subsistence rigits in the OCS.
Gambellv. Lujan, F2d (@thCir. 1989) (Gambell [11).

The oil companies and the Secretary have petitioned for rehearing.



8. Hanlon v. Barton, No. 188-025 Civ. (D. Alaska) (von der Heydt)

This case was filed in July 1988 on behalT of six Native residents of Hoonah ano
one non-Native resident of Angoon, all ofwhom hunt near Hoonah. Two of the plaintaffs
are dhiefs of Hoonah-area Tlingit clans - all depend on the resources, particularly the deer,
of the Tongass National Forest. Theilr suit attacks a Forest Service decision to authorize
four years of logging and roadbui lding near Hoonah without first holding the hearings and
making the findings required by 3 810 of ANILCA, 16 U.S.C 3 3120. That statute
requires Federal agencies to consider the effects on subsistence of major land use
decisions. HFa proposed action may impose sighficatt restrictias on subsistence uses of
the public lads, the Federal agency involved must make specific findings about the
necessity of the action and the measures which will be taken to minimize s effect on
subsistence uses.

Plaintaffs filed a motion for preliminary injuction. The Alaska Pulp Corporation,
the principal beneficiary of the logging program, intervened in the case. Plaintaiffs argued
that the Forest Service applied the wrong standard in determining that its logging program
will not significantly restrict subsistence uses iIn the Hoonah area. They also asserted that
the Forest Service failed to consider the Impacts of related actios, and based on the
information available to i, should have concluded that its logging program would result in
significant restrictios to subsistence uses, thus Invoking the procedures outlined in 8810
@ @ - B- The plaintaffs also alleged violations of the National Environmental Policy
Act, the National Historic Preservation Act, and the Adninistrative Procedure Act

On November® 14, 19838, the district court denied the plainaffs’ request for a
preliminary injuction. Although the court found that the plaintiffs had shown a "near
certainty”’ of success on the merits of three of their five claims, the court found Insufficient
proof of irreparable harm. Instead of granting an evidentiary hearing, the court denied the
injunction and suggested that the parties agree on the formulation of the terms of
injuctive reliefpending compl iance by the Forest Service with mtsdoligations under NEPA
and ANILCA. Unable to reach agreement, the plaintaffs filed an appeal and moved the
district court for an injunction pending appeal Prior to the hearing on plaintaffs” motion,
the parties agreed to the entry of an injunction.

The injunction reguires the Forest Service to conduct the hearings mandated by
ANILCA 1810 and to prepare a supplemental environmental impact statement Pending
completion of the hearings and supplemental review, logging and roadbuilding are
enjoined In the most attal subsistence use aress, Including sixteen autting units in the
Hoonah area. The injunction also prohibits creation of a log dump InWhitestone Harbor .
The § 810 hearings are scheduled for June, 1989.

9. Johnv.Alaska, No. A85-698 Civ. (D. Alaska) (Holland)

This case was filed in, December, 1985, by Katie John, Doris Charles, and the
Mentasta Village Council Since 1944, the State limited subsistence fishing in the Copper
River Basin to that portion of the Copper River below its confluence with the Slana River.
In 1984, Katie John and Doris Charles, residents of Mentasta and Dot Lake, regoectiely,
requested the Board of Fisheries to open a subsistence fishery at the old village site of



Batzulretas, where the proponents have pending and patented (respectively) Nativ,
allotments. The board rejected the proposal, woicing concems about fishing on stocks or
fichat or near their spavning grounds ( ‘terminal fideries’). This lawsuit folloned.

P laintaff claim that the Batzulnetas site isa customary and traditional subsistence
salmon fishing site and that closure of this area s not required to protect sustained yield.
The case Involves a complex river system (the Copper River, inwhich there are at lesst 124
separate sockeye salmon stods).

Questions are raised regarding what oconstitutes a "‘reasonable opportunity” to
obtain subsistence salmon and whether this B the applicable standard under ANILCA,
what steps the State must take to determine whether a fishery can be conducted without
Jeopardizing sustained yield, and what standard of review the federal court should apply in
reviewing State subsistence regulations, among others. There isalso a question of whether
the State of Alaska has jurisdiction to regulate fish uses on a Native al lotment

After completion of extensive discovery and filirg by plaintaffs of a motion for
summary judgment, the parties entered into a stipulation in 1987 to stay the case pending
the Board of Fisheries”™ review of a new proposal from plaintaffs for a subsistence fidery.
The State agreed to al low plaintaffs a careful ly structured interim subsistence fishery for the
1987 season.

In s winter 1987-88 meeting, the board acted on plaintaffs™ proposal and found
that the existing suosistence fishery for the Copper River provided a "‘reasonable
opportunity’” for plaintffs to meet their subsistence uses; however, the board also fouad
that a subsistence fishery In excess of "'reasonable opportunity’” could be authorizes at
Batzulnetas without jeopardizing sustained yield. The board adopted a regulation
establishing a subsistence fishery at Batzulnetas and setting the season, methods of take,
and scope of this new fidery. Cross motions for summary judgment were filed on whether
the new regulations are adequate under ANILCA. Plaintaffs claim that the Board was
required to establish a subsistence fighery at Batzulnetas which was not categorized as extra
1T reasonable gpportunity. Those motions are sl pending.

Meanwhi le, p laintaffs have filed a motion for a preliminary injunction which seeks
more fishing opportunities for the summer of 1989 at the site than the 2-3 1/2 days

aurrently provided inthe regulatios.

101 Kemdtze Indian Tribe v. State o fAlaska, 860 F2d 312 (9th Cir. 1988), petition
for cert filed, 57 U.S.LW. 3689 (U.S. April 18, 1989) (No. 88-1642), on
. remand,No. A86-367 Civ. (D. Alaska) (Holland).

This case was filed on July 15, 1986, under 3807 of ANILCA by the Kenaitze
Indian Tribe. The plaintiffmembers cosist of the descendants of aboriginal inhebitants of
the Cook Inletarea. The Tribe alleged that the State definition of "rural area’” in its 1986
subsistence law, Ch. 82, SLA 1986, was inconsistentwith the meaning of the term "rural’ in
Titlev m of ANILCA. Sections 803 and 804 of ANILCA provide an absolute hunting and
fishing priority for rural Alaska residents. The State’s definition of "rural area’” extends the
priority only to those who Ine In "a community or area of the state iIn which the



noncommercial, customary, and traditioel use of fish or game for personal or famm
consumption s a principal daracteristic of the economy of the community or area.
Plaintaff claimed that the term "rural’” had to be given its ordinary meaning - that of a
geographic area with a small population - and that itcould not be defined so as to restrict
the priority to only those who Ine In an area where subsistence activities are a principal
component of the economy. Htwas their position that trital members livingon the Kenai
Peninsula are rural residents and their customary and traditioal hanvests of fish and game
for subsistence uses are entitled to preference over competing non-subsistence Uses.

Plainaff filed a motion for preliminary injunction in July 1986. On August 14,
1986, the State of Alaska filed a motion to disniss, arguing that Section 807 of ANILCA
does not confer jurisdiction upon the federal court to hear a challenge to the States "'las
of general gylicbility” (e, statutory provisions that complly with Section 805 and allow
the State to have management jurisdiction over subsistence uses on federal lads). The
State argued that 3 807 only grants jurisdiction to challenge the States implementing
regulations. The court denied the States motion o disniss. Memorandum of Decision,
February 13,1987.

In the meantime, the Tribe filed a motion for partial summary judgment and the
State filed a cross motion for summary judgment on the underlying question of whether the
state statutory definrtion of "rural area’” complies with ANILCA. On July 9, 1987, Judge
Holland denied the Tribe’ request for a preliminary injunction and granted the States
motion for partial summary judgment Essentially deferring to the States interpretation of
the term "rural” (and the Department of the Interiors "'gpproval’ of the State™s 1986
subsistence law), the court found that the States definition of "rural area” was not

inconsistent with Section 804 ofF ANILCA.

On October 24,1988, the Court of Appeals reversed the lower court™s denial of the
Tribes request for a preliminary injuction. The court first concluded that it owed no
deference to the interpretation adopted by the Department of the Interior or the State of
Alaska. Interpreting the statute’s meaning de Novo, it found that Congress used the term
“rural’” In its plain and ordinary sense to refer to areas of Alaska that are "'goarsely
populated.”™ It noted that adopting the States "‘contorted definrtion” of rural would
"meterially change the sweep of the statute ... and lead to an Inconsistency within the
statute.”” The court noted that giving the term rural its conventional meaning avoided an
intermal inconsistency.  Relying on Amoco Production Co. v. GambeU, 107 S. Ct 139%
(1987), the court refused to resort to the legislative history oF ANILCA in search of a
contrary meaning. Concluding that the State™s definition of rural was Inconsistent with
ANILCA, the court reversed and remanded the case to the district court for entry of a
preliminary injunction.

On denial of the State’ petition for rehearing, the Court of Appeals amended its
decision on January 4, 1939, to specifically address the State’s argument that article IV, &4
of the U.S. Constitution and the Tenth Amendment preclude a federal court from ordering
astate to amend its laws to make them consistertwithANILCA . The Court noted that this
proposition had no gpplication since the court did not purport to be directing the state t©
amend its lans: "t isfree to eschew any further entanglement with the federal government



by advising the Department of the Interior that it s withdrawing from its role h
administeringANILCA ™"

The State has petitioned for certiorari and plaintaffs opposition sdue to be fikd
in late May, 1989. Since neither the Court of Appeals nor the Supreme Court would agree
1o stay the mandate pending review of the case on certiorari, the case has been remanded
1o the district court for the entty of a preliminary injuction. At the request of the district
ocourt, both parties submitted proposals for a preliminary injunction in late March. The
State’s proposed preliminary injunction was that itbe required by May 15, 1990, to either
demonstrate that its laws are consistent with ANILCA, or, advise the Department of die
Interior that it swithdrawing from msrole in adninistering ANILCA. The Tribe proposed
a detailed plan for establishing a subsistence fishery for s members on the Kenai
Peninsula.

On April 26, 1989, Judge Holland rejected bosh proposals and entered a
preliminary injunction ordering the State "'to elect, on or before May 15, 1989, whether it
will or vill not afford plaintaffon an interim besis priority over all other consumptive uses
for the subsistence use of hooligan and all species of salmon on the Kenai Peninsula.™
Preliminary Injunction at 10. Assuming the State elects to continue t comply with
ANILCA, the court ordered the State to afford members of plaintifftribe a priority over all
other consumptive usss, for the subsistence use of hooligan and all species of salmoa To
that end, the Board of Fisheries was directed 1o, on or before May 30, 1939, adopt
emergency regulations to effect such priority. The court also gave the parties the
altermative of entering Into a consent preliminary injunction to the same general effect

Following the remand of this case for the entry of a preliminary injuction, the
State filed a series of motions: motion to disniss for lack of jurisdiction under the
Eleventh Amendment; renewed motion to reconsider denial of s motion to dismiss for
lack of jurisdiction under AN 1 LCA 3807; motion to dismiss with respect to salmon fishing
for lack of standing; and motion to remand the question of whether the Tribe’s uses are
customary and traditioal to the Board of Figeries. In the event that the jurisdictioal
motions were denied, the State also moved to have the iIssues certified for interlocutory
appeal pursuant t©28 U.S.C 3 1292(b). On May 4,1989, Judge Holland denied all of the

Statesmotions.

11. McDowell v. CoUinsworth, No. 3AN-83-1592 Civ. (Alaska Superior Court)
(Serdihely)

This lawsuit was filed In 19*3 by Sam McDowell, Ditie Bondurant, Harold
Eastwood, and Ronald Mahle, challenging the costituticality of the 1978 State
subsistence lav. The States 1978 law had been interpreted by the joint boards of fidheries
and game as defining subsistence uses as “‘customary and traditional uses” by rural
residents, although the statutes did not contain theword "rual.”" AFN intervened on behalf
of the State. The State was awarded summary judgment on a number of costitutional
allegatiaos, and briefing was about to begin on the remaining equal protection and due
process claims when the Alaska Supreme Court decided Madison v.ADF&G ,696 P.2d 168

(Alaska 1955).



Madison held that in 1978 the legislature had not limited subsistence uses 1o rurl
residents and that the boards had incorrectly interpreted the 1978 lav. The McDowel
lansuit waa put on hold until the legislature enacted a new subsistence law in 1986 (Ch. 55,
SLA 198), because until that occurred, itwas not known how or ifsubsistence uses would
be defined instate law or who woulld constitute the class of people eligible for them.

After the 1986 law was enacted, plaintaffs amended their carplaint, again
challenging the aostitutionality of the new lav. (Also, two additional lansuits, Bondwvnt
v. State and Sims v. State were filed, raisirg similar dalleges. These two cases were
consolidated with McDowell). The main issie (from the States perspective) & whether
people who Ine in rural areas as defined by the law are situated differently (wWith respect to
their use of fishand game) from people inaother parts of the state.

On cross motions for summary judgment, Judge Serdahely issued, on January 25,
1988, a 25 page memorandum decision finding for the State on all counts, Viz, that the State
subsistence statute does not violate: ArticleVm, Sections 2 and 3 (“'maximum berefit’" and
*common us2'); Article VIH, Section 15 (C'eclusiwe rigit of fidery’); due process, and
equal protection provisions of the State Constitution.

An appeal to the Alaska Supreme Courtwas filed and oral arguments were heard
on April 20,1989.

12. Native Village of Tanana v. Cowper, No. F83-034 Civ., and Tanana Chiefs
Conference, Inc. v. Cowper, No. F83-402 Cw. (D. Alaska) (Kleirfeld)

These cases were filed in 1983 and present the isse of whether the States
prosecution of five residents of Tanana and two residents of Ruby for taking a moose
during closed season violates Section 804 of ANILCA. The caseswere consolidated by the
oourt, and both parties filed summary judgment motions. The motions focused on whether
the areas inwlved were Indian country; whether there were exemptions from State
authority over fishand game for Native activities sponsored by a Native coucil; whether
P_.L No. 280 precludes State regulation of Native fishing and hunting; and whether there
was any interference with subsistence rights under ANILCA or with First Amendment

rigts.
On November 6,1987, the court ruled as follons:

D That ANILCA'S subsistence protections are limited to direct personal or family
consumption or baiter or customary trade; and plaintaffs presented no evidence that the
takingwas for one of these reasons. Judge Kleirfeld also found that there was no evidence
that the miring* took place on the lands towhich ANTLCA gplies.

2) The oourt declined to rule on whether Tanana or Louden are Indian country
because plaintaff failled to present any evidence about where the takings took place. Also,
the court declined to rule on whether State authority may be exercised within Indian
ocountry, until the predicate - a showing ofwhere the events took place - was made. Judge
Kleinfeld noted that based upon the record, he was inclined to think that Tanana was not
Indian country and not a dependent Indian conmunity, but itwas not necessary for the

court to reach that isse.
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K)) The court found that Tanana Chiefs has standing to assert the rigits
individual Natives, dting UAW v. Brock, 106 S. Ct. 2523 (1985).

4) As to P.L. 230, Judge Kleinfeld held that the exemption from state criminal
lavs contained in 18 U.S.C. 5 1162(b) for hunting and fishing rights of Natives under
"Federal treaty, agreement, or statute” does not apply where there s no treaty or statute.
He concluded that the State may exercise jurigdiction over fish and game offenses even in
Indian country in the Tanana area. The court based its ruling in part on Kake v. Egan, 369
U.S. 60 (1962) which itconstrued to hold that off-reservation hunting and fishing issubject
1 state regulation. The court further held that California v. Cabazon Band of Mission
Indians, 107 S. Ct 1083 (1987), did not apply because this case involved criminal offerses,
wunlike the regulatory bingo offenses at issLe inCabazon.

5) The judge denied plaintiffs’ motion for summary judgment on the freedom of
religion isse, finding that proofwas lacking of several essential elements of the claim, In
particular the religious nature and necessity of memorial potlatdhes.

In 1989, Native Village of Tanana was dismissed by stipulation. The village
submitted a proposal to the Board of Game, asking that subsistence regulations be adopted
alloving the community to take moose for a traditioal festival, Nuchalwoyya. During s
March 1989 meeting, the board found that the community had a customary and traditiosl
use of moose for that purpose, and adopted the requested regulation.

In 1988, the state filed a motion for summary judgment in Tanana Chiefs
Conference on the outstanding equal protection and due process claims. At isse sthe ladk
of regulations allowing memorial potlatdhes. Tanana Chiefs Conference has never asked
the Board of Game to authorize that use as a subsistence use. In response 1o the states
motion, TCC again raised the freedom of religion isse, besically contending that the equal
protection and due process arguments must be viewed with strict scrutiny by the court
because of the first amendment. The state’s position s that plaintaff sall has not
demonstrated the religious nature and necessity of memorial (as contrasted to fureral)
potlaches. Oral argument isscheduled for June, 1989.

13. Payton v. State, 3AN-88-12223 Civil Ripley)

This case was filed in 1988 and challenged the finding by the Board of Fisheries
that residents of the Skwetna area (a rural area across Cook Inlet from Anchorage) did not
have customary and traditional uses of salmon, and consequent failure to adopt subsistence

regulations for that area.

Plaintiffs alleged a number of violatios: (1) that the finding was arbitrary and
capriciouss, because the Board of Game had authorized subsistence moose hunting trere,
(@ that the finding was not support by the record; (3) that the action violated ANILCA
(though the case was filad n. state court); (4) that the board used an Impermissible
durational residency requirement; (5) that the board applied its ariteria in a way that
discriminates on the besis of race (in fawor of Alaska Natives); and, (6) that the
composition of the board violated due process, because of the presence of commercial and

sport fFishermen.



The court awarded summary judgment to the state on March 15, 1989. A fin.
Jjudgment wu entered in early Aprill, and the time for an appeal had not run as of tin
wrting.

14. Peninsula Marketing Association v. State of Alaska, 3AN-88-12324 Civil
(Hunt)

This case was filed in the late fall of 1983, challenging the False Pass chum salmon
cap which the Board of figeries had imposed, beginning in June 1983. For the fects and
background of this case, sec Association of Village Council Presidents, p. 9. Plaintaffs in
this case include the internvenors in that case. The chum cap ischallenged on a number of
grounds. The Yukon-Kuskokwim Fisheries Task Force and 4 residents of westem Alaska
have intervened on the State side to support the cgp, and have filed a cross claim against
the State, arguing for the same reasons put forward in Peninsula Marketing Association
that the False Pass fisery should be closed. Cross motions for summary judgment have
been filed on plainaffs’ claims (hot IMeneors), and argument on those motions B
scheduled for early June.

15.  Sierra Club v. Penfold , 857 F2d 1307 (9th Cir. 1988), on remand, A86-083
Civ. (D- Alaska) (von der Heydt)

This case challenges B L M Sapproval of placer mining plans. In addition to claims
under NEPA and BUVTs regulations on the procedure for approving and receiving notice
of mining activities on BL M admninistered lads, plaintaffs asserted claims under Section
810 of ANILCA. The subsistence issues of interest include the folloving:

a) Subsistence Reviews Must Evaluate Cumulative Impacts

Ina published decision on May 28,1987, the federal district court held for the first
time that Section 810 oF ANILCA, 16 U.S.C 9 3120, requires a federal land management
agency to consider cunulative impacts when determining whether a federal action may
significantly restrict subsistence uses.  Sierra Club v. Penfold, 664 F. Supp. 1299, 1307 (-
Alaska 1987). The courtdrew an analogy toNEPA law and held that the "‘common-sense
prirciples’ of NEPA, which require amlysis of cunulative impacts when agencies
determine the environmental significance oi federal actios, would be applied t©
subsistence evaluations too.

On the facts of the case, the court then held that the cunulative impacts of
multiple placer mines on subsistence uses of Birch Creek were "sighificant’ and trigogered
the notice and hearing requirements of 9 810@)(1D-(3)- The court specifically found that
mineral development "‘severely degrade[d]"* Birch Creek Villages subsistence fishery and
"interfere]d] with use of riverwater for drinking by village residets.” The oourt also held
that the cunulative impacts of placer mining on Minto had been unlawfully ignored and
remanded the case to the BLM for a determination of the significance of these inpacts.

b) Mining Regulations Invalidfor Failure to Consider Subsistence Impacts

In a subsequent unpublished decision of November 6, 1937, the court invalidated
1983 amendments to BLVTs mining regulations because, among other ressons, the
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amendments were promulgated without a 9 810 evaluation. Memorandum and Order 1
31-34 (Nov. 6, 1987). These amendments had the effect of alloving mines on "withdraw®
lads” (lands dosed to new mineral entry) to operate under "hoticss” without subsistence
review ifthe mines kept their operations under five aores.

On motion for reconsideration, the court also excused the failue of the
subsistence plaintaiffs to exhaust adninistrative remedies, relying on the point that the
failure to exhaust could be attributed to the agency s failure to provide the notice required
by Section 810. Minute Order (Nov, 12, 1987) ('the Secretary cannot shield his complete
failure to comply with 9 810 by arguing that the very groups intended to benefit indirectly
from the notice provisions of the statute should have reminded him of his statutory duty' ).

© Village Councils Have Parens Patriae Standing

A firal decision of note s the unpublished decision of November 21, 1986, where
the court considered and rejected a BLM argument that the IRA and village coucil
plaintiffs in the case lacked standing to sue on behal f of their residents. Memorandum and
Order at 24-26 (Nov. 21, 1986). The court held thatparens patriae standing is appropriate
when a sovereign entity sues "'to prevent a violation of federal laws by federal agencies.” Id.
at 5. The court then went on to assume that IRA and village coucils have sovereign
attributes, without deciding the question. Id. at 26. Firaelly, the court ruled that
environmental organizations do not have standing to bring Section 810 actians.

On September 21, 1983, the Court of Appeals affirmed the lower court in all
respects. OF primary importance was mtsconclusion thet BL M violated NEP A and 9 810 of
ANILCA by failing to prepare EISs addressing the cunulative impact and effect on
subsistence uses of all placer mines in each of the four watersheds involved in the Litigation
(Birch Creek, Beaver Creek, Fortymile River and Minto Flats). The Appeals Court keft in
place the district court injunctions prohibiting approval of any placer mines in the four
watersheds pending completion of the EISs.

Following the Court of Appeals decision, BLM completed its firal Environmental
Impact Statements for all four drainages and then moved to lift the Injuctions. At
plaintaffs reguest, the district court agreed to delay its ruling on the motion uttil BLM
issued its firal decisions. Final decisions have now been issued for all but the Minto Flats
drainage, and plaintff isevaluating the adequacy of the E1S“s and the firal decisions before
decidingwhether tooppose the government’smotion to lift the injuctions.

16. Tanana Fish and Game Association v. State ofAlaska, No. F88-04 Civ. (D.
Alaska) (Kleinfeld), on appeal,No. 88-4112 (9th Cirwiit).

This case was filed o+ February 10, 1988 by the Tanana Fish and Game
Association, an unincorporated association organized to represent and advance the
interests of users of fish and wildlife resources In and around the Village of Tanana.
Plaintiffalleges that its members have been selling the roe from their subsistence harvests
of Yukon River (fall chum) for at lesst 20 years. Currently the sale of roe from subsistence
taken salmon s illegpl under 5 AAC 1.010 (d)- Plainaff asserts that the regulation violates



Section 804 of ANILCA, which mandates that customary and traditional subsistence use
including customary trade, be given priority over competing non-subsistence uses. Base™,
on the TEct that the definition of "'subsistence uses'™” iIn both state and federal law contains a
“‘customary trade’” component which has been interpreted to mean limited exchanges for
cash not amounting to a sighificatt commercial enterprise, plaintff seeks to have the State
recognize the right of the residents of Fishing District 5 of the Yukon River to engage in
customary trade of Yukon River salmon roe.

The State moved to dismiss the case, arguing that plaintaff had not exhausted its
adninistrative remedies since Ithad never asked the Board of Fisheries to authorize the
sale of subsistence salmon roe inFishing District 5 of the Yukon River. On April 29,1988,
the day after the Board had scheduled a special Memorial-Day weekend meeting in
Fairbanks to consider changing the management plan for commercial fishing on the
Tanana River Qistrict 6), plaintiffpetitioned the Board to schedule mtssubsistence-roe-saie
proposal for a hearing at the same meeting. The Board rejected the petition.
Subsequenttly, the Tanana local fish and game advisory committee unanimously endorsed

the proposal .

Meanwhile, on June 6, plaintaff filed a motion for a preliminary injunction and
summary judgment Plaintiff sought a preliminary order allowing its roe-sale proposal to
take effect for the fall-chum season beginning August 15, and to restrain the State from
bringing criminal charges against any of itsmembers. Plaintaff laterwithdrew itsmotion to
enjoin criminal prosecutions when itbecame dear that no such charges were likely to be
filed). Plaintaff also moved for expedited consideration of the motion for a preliminary

injuction.

The court refused to expedite consideration of plaintaff’s request for preliminary
relief, and proceeded instead with a hearing on the States motion to dismiss.Followving
arguments on August 4,19838, Judge Kleinfeld granted the States motion todismiss on the
ground that plaintaff failed to exhaust adninistrative remedies. The oourt ruled that
exhaustion of the States rulemaking process - both the normal proposal process and the
local advisory committee/regional council process - were jurisdictional prerequisites to a
auit pursuant to 9807 ofF ANILCA challenging the validity of a previously promulgated
regulation. Plaintiffappealed the decision. Briefingwas completed in mid-February, but
oral argument has yet to be scheduled.

In the meantime, plaintiffpresented its customary roe-trade proposal to the Board
of Fisheries for consideration at its regular fall meeting. Following hearings in December,
1989 inAnchorage, the Board rejected the proposal .

17. Tarnaiv. Fisher A.Patton, No. F87-68 (D. Alaska) (Kleirfeld)

Alex Tarmail s a trapper who s the sole permanent resident of the Nowitna
National Wildlife Refuge. His residency on the Refuge area predates ANILCA and the
creation of the Refuge. He holds cabin permits from the Fish and Wildlife Service for one
cabinwhich shis residence and two other "'lire" cabins for his treplires. In January 1986,
Tamai invited a friend to visit and stay with him at his home. Prior to the friends arial,
defendants Fisher and Patton (the refuge manager and assistant manager) informed the



friend that she woulld not be allowed to stay with Tarmai in his home. Fisher went ;
Tarmai shome in late December and informed Tarmai that the friend would not be allowed
tostaywith Tarnai in his cabin.

Plaintiffs friend was forced to spend her vsit in a wall tent near Taraai s cabin
until she could be moved offthe Refuge. Tamai s subsistence trapping work was disrupted
and his friend had to spend the rest of her visit off the Refuge. During her vsit, the
defendant Fish and Wildlife Service officials conducted and/or caused to be conducted an
intensive aerial suneillance of Tamai s cabins and traplines on the Refuge, and on at lesst
three occasions the Fish and Wildlife Service officials and/or persons acting at their
direction conducted warrantless searches of Tamai s cabins, including his home, without his
permission.

The plaintaff B suing for declaratory relief and compensatory and punitive
damages. He seeks a declaration that he enjoys the same constitutional rigits with respect
to his home on the Refuge that apply to any person who does not reside there, including
association, privecy, 1o be secure from unreasonable and warrantless searches and seiaures,
and procedural and substantive due process of law; that Section 1303 of ANITLCA which
gives individuals livirg in the Refuge the rigit to five year renewable permits to continue
to Ine in the Refuge further protects these rigts; and that these rigitswere violated by the
actions of the defendants.

Discovery svirttally corplete. The government has filled a motion for summary
judgment and the plaintaff has moved for partial summary judgment against the
government officials in their official cgecity. The judgment would declare that the
plaintiffenjoys the same constitutional freedoms of association and privacy in the use and
occupancy of his home and trgpline cabins as persons who do not Iine in a National
Wildlife Refuge. The court has scheduled a hearing on the motions for July 6, 1939.

18. Tenakee Springs v. Courtright,J86-024 Civ (D. Alaska) (von der Heydt)

This case inwlves a challenge to the Forest Service approval in 1980 of a 5-year
timber harvest and road construction plan by Alaska Pullp Corp. on Chichagof, Baranof and
Kuiu Islads. The plaintaffs in the case are the Sierra Club, Southeast Alaska Conservation
Council, the Wildemess Society, and the City of Tenakee Sorings. In addition to claims
relating to NEP A compliance, the plaintaffs also claimed that the Forest Service failed to
comply with Section 810 when it determined to "withdraw, resene, lease or otherwise

permit thause, occupancy, or disposal'” of public lands.

The case raised two isaes relative to ANILCA. The first iswhat entities have
standing to bring actions for a violation of Section 810. The other relates to the
goolicability of Section 810 to the 5-year harvest plan, since twas adopted prior to
ANILCA, but implemented afterwards. The government argued that mere implementation
of the decision to "withdraw, resene, lease or otherwise permit the use, occupancy, or
disposal'” of public lands did not trigger Section 810. Itargued that the determination to
authorize the roads and harvest units was made prior to the passage of ANILCA in 1980
when the Forest Service approved the 5-year plan.



The federal government argued that state-created municipalities couid not si
parens patriae, therefore the City of Tenakee Springs had no standing t bring Section 8li
actias. The plaintaffs, relying upon cases giving nunicipalities standing INnNEPA casss,
claimed they had standing by virtue of Section 802(3) which declares trat it dall be a
policy of Congress for federal land managing agencies to cooperate with adjacent land
owers. They also argued that the City had standing because it performed land planning
functions relating to subsistence with which the Forest Service actions aonflictd.

Judge von der Heydt (decision June 26, 1987) agreed with the federal government
and ruled that the City of Tenakee Springs had no standing 1o raise a cause of action under
§810. Citingln re Multidistria Vehicle Air Pollution M J3.L. No. 31, 481 F.2d 122,131 (9th
cir.), cert denied, 414 U.S. 1045 (1973), the court reasoned that the City does not engage in
subsistence and its indirect interest in the economic well-being of the taxpayer base was not
sufficiat to confer standing. The court made no finding as to whether the Forest Service
had complied with 8810, but cautioned N[s]ince other plaintaffs not now parties to this surt
couid raise the Section 810 isse at a later time, prudence would dictate that the Forest
Service reevaluate whether ithas complied with the section.””

Oil the NEPA isses, the court enjoined further roading and harvest beyond the
existing roads in a given area pending preparation of a supplemental EIS. Completion of
the Supplemental HS - originally projected for May, 1989 - has been delayed because of
theHanlon litigsion. (See Hanlon, p. 15.)

19. Tukisarmute Native Community Council v. Conquergood, A85-604 Civ. (D-
Alaska) (Holland)

This case involves a challenge to a gold dredging permit and mining plan on the
Tuluksak River. Defendants are the Corps of Engineers and the BLM. The Corps of
Engineers s the agency responsible for the issuance of dredge and fill permits (commonly
known as 404 permits, See 33 U.S.C § 1344) inwolving navigable waters. The Bureau of
Land Management approves mining plans inlvolvingmore than five acres of public lad.

The plaintaffdaim« that BLM failed to comply with its statutory respasibilities
under both NEPA and Section 810 of ANILCA. gpcifically, they claim that the BL M
erroneouslly concluded that tneed not prepare a full environmental impaa statement in
conjunctionwith itspermit authorizing Northland Gold to relocate a \Vi mile stretch of the
Tuluksak River acrossB LM lands inorder to dredge the main channel of the rver. While
BLM did an 010 analysis before approving the mining plans, plaintaffs argue that BL M
erroneously found that the dredging activity and channel diversion would not sighirficantly
restrict subsistence uses within the meaning of Section 810.

On October 17,1989, Judge Holland granted in part plaintaffs” motion for partial
summary judgment on threirNEPA and ANILCA claimss. He found that BLM*s conclusion
not to prepare an EIS or to comply with the Tull AN I LCA section 810 procedures was not
reasonable, due to a failue t© analyze fully the downstream impacts of the mining
operation; but instead of ordering an EIS or compliance with Section 810, he remanded the
matter o BLM to analyze those impacts and decide whether to prepare an EIS or comply
with the Section 810 procedures. At the same time, he granted defendants” motion for



partial summary judgment as to the remaining couts, which seems to have in effect uphe
BLM*s permit on the nmerits. Plaintaiffs moved to amend the judgment to vacate th
decision in favor of defendants, which the Court denied on January 9, 1989. Plaintaffs have
filed an appeal of the grant of summary judgment to defendants in the Ninth Cirauit;
defendants have moved to dismiss for lack of jurigdiction.

2. Westem Alaska Salmon Coalition v. Baldrige, A85-536 Civ. (D. Alaska)
Kleinfeld)

This aurt was brought by a coalition of Yupik commercial and subsistence salmon
Fishermen challenging the incidental take of salmon by Japanese and U.S. - Japanese joint
venture ground figheries gperations in the American 200 mile Fisheries Conservation zone.
Plaintaffargued that the Magnuson Fishery Conservation and Management Act, 16 U.S.C.
88 1801 et seq -, prohibits salmon take by foreign or joint venture fishermen regardless of
whether the take s incidetal or targeted. Therefore, plaintaff argued there can be no
ground fishery unless itcan be done with no incidertal take of salmon. The government
takes the position that salmon may not be a targeted species and that any incidental take
must be returmed. However, the government believes that nothing in the Magnuson Act
requires the prohibition of the ground fishery because of the incidental take. The
government also takes the position that the American component of joint ventures should
not be treated as a foreign fider.

The government moved to dismiss the case on a number of procedural grounds,
including estoppel, failure to exhaust adninistrative remedies, and more sighrficatly, the
30-day statute of limitations in the Magnuson Act Judge Kleinfeld heard oral arguments
on the motions in 1987, and re-argurents on May 31, 19838. The case was dismissed
folloving the re-argurents. The Court found that the Magnuson Act did not require
prohibition of the ground fishery because of the incidetal take of salmon. The dxcis™

was not appealed.
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Introduction

At its June, 1985 emergency meeting the Game Board adopted regulations
(G AAC 92.054, 92.056, 92.058, 92.060) for implementing the "Tier I1"
provisions of the state"s subsistence statute. The board requested a
report on the effects of the Tier Il regulations for this meeting. This
report has three parts. The first reviews the factors the board
considered in developing the Tier Il regulation, and the associated
application form. The second part describes the Department of Fish and
Game"s administration of this fall"s Tier Il hunts, and offers
recarmendations for improving the Tier Il process if it is to be used in
the future. The third part of the report describes the results of the
Tier 1l system in allocation of permits.

Game Board®s Development of the Tier Il Regulation
Overview

During the June emergency Game Board meeting, a number of hunts were
identified as being at "tier 11." The board spent several days
determining how to apply the three criteria in AS 16.05.251(a) and AS
16.05.255(b) and explored various options for interpreting and weighting
the criteria. The board was assisted by a report prepared by the
Department of Fish and Game which listed seme possible factors which
might correlate to the three criteria. Other factors emerged during the
board discussion. In determining which factors to use, the board was
hampered by lack of public testimony (because of the emergency nature of
the meeting), and the short time until the fall hunting seasons.

In evaluating possible factors to employ, the board had to balance
several carpeting values. Because of the short time period, and because
of a desire not to unduly burden the public, the board felt that the
application should be kept as simple as possible. 0On the other hand,
the factors chosen needed to actually correlate to the criteria being
measured, and the board could not make the regulations too simplistic
without sacrificing that correlation. For example, the board initially
considered 1income level as a fairly simple measure of alternative
non-wild resources. However, because of complexities such as
differences in cost of living, and tho unknown variables such as an
applicant®s other financial assets and liabilities, the board determined
that this seemingly straight-forward option was not useful.

A similar tension arose between having questions which were verifiable
and questions which were meaningful in light of the three criteria.
Location of residency, under the local residency criteria, was an
objective and verifiable factor. This contrasts with an. applicant®s own
assessment of whether his or her financial circumstances are adequate to
purchase non-wild resources as a reasonable alternative to the taking of
game. That correlates well with the alternative resources criteria -
as opposed to using inccme level, but it is not particularly verifiable.

The board also had to decide whether to craft one set of factors to



measure the tliree criteria which would be used on a statewide basis, or
whether instead to have a number of different ways of measuring,
tailored to the circumstances of each hunt. Partly because of the time
constraints before the fall hunts, the board chose a statewide approach.
The board eventually adopted regulations implementing "Tier I1". 5 AAC
92.054, 056, 058, and 060; attachment A. An application for "tier II"
hunts was developed, based on those regulations. Attachment B.

The following sections outline seme of the options the Game Board
considered 1in developing the tier Il regulations, and sunmarize the
factors ultimately chosen. The Board of Game recognized that these
emergency regulations would not be the final word on the subject, and
anticipated that 1f the statutory framework remains unchanged the
regulations governing tier Il hunts would be modified over time.

"Custcmary and direct dependence upon the resource
as the mainstay of one"s livelihood.1

This criterion appears to relate to the degree to which people have
relied on specific fish stocks or game populations in particular
geographic areas in the past, and how important this resource has been
to their livelihood.

This criterion therefore seems to require at least two sets of
standards, one to measure how consistently people have depended on the
resource over time, and another to measure how important the resource
has been relative to other aspects of their economic situation.
Seme of the possible indicators considered by the board included:

1. Percentage of diet frcm wild fish and game, as a general indi—
cation of dependence.

2. A histor;/ of hunting only in the area where the resource is in
short supply as one indication that a person has custcmary and
direct dependence on the resources of that area.

3. Size of the carmunity the applicant resides 1in, since in
larger communities there appears to be relatively Iless
dependency on fish and wildlife than in smaller places.

4. Whether applicant has ever hunted or used the resource in the
area.

5. Number of years the applicant has hunted or used the resource,
a longer history of use indicating a greater degree of
dependence.

6. Amounts of the resource ever harvested or wused by the
applicant or members of the applicant®s household, larger
amounts indicating a more consistent custcmary and direct
dependence.

The board ultimately chose two measures, one more verifiable than the



other, for custcmary and direct dependence. 5 AAC 92.056(a); attachment
A. Applicants were given one point for each year they had harvested an
animal from the population, up to a maximum of 10 points. Further,
applicants could receive up to 20 points for direct dependence on the
noncommercial harvest of that population for the principle means of
support (primary food source), with the applicant placing himself in the
category of great, moderate, slight, or no dependence, and receiving 20,
15, 10, and 0 points respectively.

Because seme game populations have only been hunted on a permit drawing
system, the board determined that for those hunts no individual could be
more dependent than any other individual, and awarded all applicants 30
points for this criterion for those hunts. 5 AAC 92.056(b); attachment
A.

One of the problems the board discussed in connection with this
criterion was that people could have been directly dependent upon a game
population by virtue of harvest accomplished by another member of the
individual®s family. Thus, the dependent individual would never have
actually harvested that population. It proved very difficult to craft
an objective, verifiable factor to measure this criterion.

"Local Residency"

Distance greatly affects Alaskans® uses of fish and wildlife. People
who live closest to a fish stock or game population are most likely to
rely most consistently on that resource. With the criterion of "local
residency," the legislature apparently intended that if a resource is in
short supply in one area, then all other things being equal, people who
live closest to it should have a preference over those who live further
away .

The board considered several possible ways of identifying "local
residency,” including:

1. Distance of each applicant®s residence fran the resource in
miles.

2. Travel costs for the applicant to harvest the resource.

3. Basing the definition on a series of zones defined by
increasing distance fran the resource; discussed as

possibilities were the range of the resource, game management
units, and the regions which the joint boards adopted as the
basis of the six regional council jurisdictions.

One problem that the board encountered in dealing with the seemingly
straight-forward local residency criterion involved how to measure the
distance fran the resource. Straight line distance was the simplest in
seme ways, but did not take 1into account mountain ranges and other
physical barriers, nor distance along travel routes, such as rivers and
highways. It would also have been very difficult to administer.



The board eventually decided to use a zone approach and to award up to
30 points depending on the applicant"s residency zone. 5 AAC 92.058
(a); attachment A. The first zone consisted of the area in which the
relevant hunt occurred; the second zone was outside of that area but
within the game management unit or units containing the hunting area;
the third zone was game management units adjacent to the unit or units
containing the hunting area; the fourth zone was any other game
management unit. 5 AAC 92.058(b); attachment A.

The board realized that these standardized measures might not always be
appropriate, and built into the regulation an ability to modify the
boundaries if the standard zones would either treat a specific
concentration of similarly located individuals differently, or would be
inappropriate due to the range and distribution of the resource. 5 AAC
92.058(c): attachment A. Since public testimony was not taken at the
emergency Game Board meeting, the board realized it may not have
identified all of the instances where boundary modifications might have
been appropriate, but it was anticipated that corrections could be made
as problems were discovered in the future.

"Availability of Alternative Resources"”

The board discussed two different ways of viewing "availability of
alternative resources."” The first dealt with whether other fish or
game resources are available to offset dependence on the resource in
short supply. This could either mean other types of resources available
in the same geographic area, or similar resources actually available in
other geographic areas. These alternative resources are likely to be
differentially available to people, due to differences in
transportation, for example.

Timing can also influence availability of alternative resources. |If the
resource in short supply is customarily harvested in the spring, a
resource which can be harvested onlv in the fall may or may not be an
"available alternative."

A second way of viewing "alternative resources" discussed was to
consider not just wild resources, but all alternative foods. From this
perspective, people with access to fewer stores and foodstuffs, or who
must pay higher prices for food, would have fewer alternative resources,
and therefore should rank higher on this criterion.

Because of the great range of possible interpretations and approaches to
this criterion, it was difficult for the board to develop a simple
approach. The following possible indicators

were considered:

1. A history of frequent use of fish and wildlife resources in
other geographic areas as indicating a greater availability of
alternative resources.



2. The use of aircraft to harvest resources as an indicator that
a person has other alternatives available, since he or she
could choose to hunt in many different areas of the state.

3. Living in a place with relatively few stores and substantially
higher relative prices of food as an indicator of fewer alter—
natives .

4. Whether other fish and game resources are nearby, accessible,
and useful as substitutes for the resource in short supply.

5. Whether the applicant®s financial circumstances are adequate
to allow purchase of alternative resources.

The board ultimately adopted two measures for this criterion. 5 AAC
92.060; attachment A. One was designed to correlate to the availability
of fish and game resources and the other to measure the availability of
non-wild resources. An applicant could receive up to 15 points
depending on the availability of fish and game resources in the hunting
area or other area reasonably accessible to the applicant. Addition—
ally, 15 points were awarded to an applicant whose Ffinancial
circumstance was not adequate topurchase non-wild resources as a
reasonable alternative to the taking of game.

The firstquestion is subjective to seme extent. The board determined
that availability of wild resourceswas in sane degree dependent on an
individual"s circumstances, such asownership of a car, an airplane, or
a boat. The question on financial circumstances is necessarily
subjective, since the board determined that other more objective and
seemingly simple factors such asinccme level alone, or size of
ccnrnunity, did not necessarily correlate to the availability of those
non-wild resources to the applicant.

Summary

The Board of Game found it very difficult to develop standard measures
to apply the three statutory criteria on a statewide basis. Time
constraints and lack of public input made the board"s task harder, but
they were not the only factors. It was difficult to identify measures
that would both correlate to fish and wildlife use and be verifiable.
Any attempt to distinguish among individuals based on three criteria
will involve the same fundamental problem of correlation and
verification faced by the board at its June meeting.



Implementation

As occurs with all permit hunt processes adopted by the Board of Game,
The Division of Game was responsible for implementing the Tier 1 and
Tier 1l hunts adopted in the June 1985 emergency board meeting. Prior
to the June meeting, the Board of Game held its annual spring
(March-April) regulatory meeting and confirmed the 1985-86 hunting
regulations, including the normal registration and permit drawing hunts.
Inmediately after the spring board meeting ended (April 8), Game
Division staff produced the drawing hunt supplements and the
registration hunt supplements, and began drafting the hunting and
trapping regulation booklets. Both the drawing hunt supplements and
registration hunt supplements were produced in record time and were made
available to the public beginning April 16. The public was given 45
days (until May 31) to apply for fall drawing hunts, with results to be
available on July 13 or shortly thereafter. There were 45,366
applicants for the 117 fall drawing hunts; $275,670in application fees
were received.

The establishment of Tier I and Tier Il hunts necessitated major changes
in the administrative procedures of permit information and issuance.
For the most part, Tier 1 and Il hunts were developed from the
previously mentioned permit drawing (lottery) hunts and registration
hunts. A total of 54 Tier Il hunts were authorized (See Attachment C).

Scheduling

New applications and newsprint supplements had to be quickly designed

and produced for public distribution. In view of certain changes and
limitations to permit hunts available to nonresidents, it was assumed
that fewer hunters would participate in the Tier Il permit hunt
application process as did under the drawing system. In scheduling

events and redirecting staff time to administer the Tier Il hunt
application process, we assumed a "worst case situation” and planned for
receipt of up to 30,000 applications. Also, being aware that sheep
seasons must start earlier than other hunts or essentially not at all, a
separate schedule of events “/fas designed for sheep which resulted in the
creation and distribution of a separate supplement for this species.

For all other species, and based upon the "worst case" assumption, it
was apparent that many of the seasons would need to have delayed opening
dates. The following schedule of events were developed in late June:



Sheep

Hunt supplement ready for printing July 5
News release on sheep hunts July 8
5,000 supplements (4 pages each) ready

for mailing July 10
Mail/deliver to all ADF&G offices and

selected vendors July 20
Available to public - 9 days July 29
Deadline for receipt by ADF&G August 5
Additional time to score applications August 6
Select winners August 7-8
List of permit winners sent to Fairbanks,

Tok, Glennallen, Delta, Palmer, Soldotna August 8
Mail permits August 9
Hunters receive permits August 12-19

Season opens - August 20
All Other Species

Tier | and 1l newspaper and applications

ready for printing July 9
50,000 papers, 110,000 applications ready

for mailing July 15
Mail/deliver to all vendors and ADF&G offices July 24
Available to public - 10 days August 5
Deadline for receipt by ADF&G August 12
Additional time to sort and process August 17
Additional time to score August 22
Select winners August 26
Print permits and mail Sept. 5
Hunters should receive permits no later than Sept. 15

Information and Application Distribution

The original permit hunt supplements were withdrawn and two new
supplements produced. One contained information on the "nonsubsistence"
drawing hunts for the 1986 spring season. The second subsistence hunt
supplement contained three types of hunts: () general registration
hunts where any hunter including nonresidents could apply; @ a
subsistence registration hunt where only Alaskans (or sane hunts where
only individuals residing in specific geographic areas) could apply; and
(3 a Tier 1l subsistence application where only those with highest
application scores were given permits, or a drawing was held among those
with the Ilowest tie-scores if only a limited number of permits were

left.



The new hunt supplements and applications went out to the public on
schedule. However, given the requirement of a short deadline for the
application period, potential applicants had at best about two weeks to
obtain the forms, complete them, and return them to the department or
have them postmarked by August 5, Within the limited schedule,
distribution of the applications to remote areas was particularly
burdensome. In some cases, due to mail Tflight schedules and delays,
applications were available to local residents only a few davs before
the deadline.

The hunting regulation booklet was significantly modified and
reorganized into subsistence and general hunting sections. There were
delays 1in printing and the books were not available at regional offices
until September 3; 6-8 weeks later than normal and three weeks after
some seasons had already begun.

Processing and Scoring

A total of only 9,382 applications were received. Of these, 595 were
deemed invalid and rejected for the following reasons:

Reason Number

Duplicate or 2 in household 80
Failure to certify that the application
was the only one (or two for caribou) for

the household 85
Dcmicile blank or invalid 71
Hunt number blank or invalid 125
Late application or cancelled hunt 5
Failure to sufcnit application fee 195
Failure to certify that applicant was an

Alaskan resident 12 years or older 15
Failure to sign application 22

595

Since the number of applications was substantially less than originally
anticipated, the overall processing time was shortened considerably and
resulted in the Tier Il permits being mailed cut earlier than expected.
This year it took an average of 4 minutes to score each application by
hand. Computer processing (software was not available this year for
Tier Il applications) could reduce scoring time by 50 to 75% per
application. If in future years, we received the same number of Tier Il
applications as was normally received on permit drawing hunts
(approximately 50,000), an estimated 245 person days would be required
to process the applications.

As noted above, applications were scored manually using a template score
sheet. Scores were assigned 1in accordance with the point system
established by the Board of Game. We have reviewed all applications and
determined that we had a scoring error rate of 1.7%.



General Problems

Because of the emergency situation in which Tier Il hunts were estab—
lished and Tier Il applications developed, instructions for answering
the questionnaires did not precisely match the permit supplement
(newspaper) instructions. This caused considerable confusion among
staff and the public. For example, Question No. 9 in the permit
supplement paper spoke to the degree of availability of alternative
resources (including big game and salmon) which are at least as
accessible as the Tier Il animal for which one applied. It did not
specify "in your usual hunt area"™ as did the application. Therefore, a
person could have ignored alternative resources such as salmon and
caribou that were readily accessible when applying for a Tok sheep
permit, since he/she may have viewed "usual hunt area"™ as the actual Tok
Management Area. |If he/she viewed the "usual hunt area" as Zone 1, then
all Zone 1 residents should have scored the same, as the same meat
resources were available to all.

The application format and many of the questions confused many people
and resulted in several thousand inquiries to staff via phone calls,
letters, and visits to the various regional and area offices. Although
scoring of the "point system"™ was explained in the regulation book, no
explanation of terms 1in the application was provided to the public
(except by staff) when they were completing their applications. The
intent of not providing this information was to receive objective
answers from the applicants, but the public soon recognized which
answers would receive higher scores.

The short application period created significant problems for both the
public and the department. Applicants at best had about two weeks to
obtain the forms, complete them, and return them to the department or
get them postmarked before August 5.

The process was particularly burdensome in remote areas. In sane cases,
due to mail flight schedules and delays, applications were available in
cannunities for only a few days before the deadline.

Overall there was a tremendous negative reaction by the public to the
establishment of Tier Il hunts. Departmental staff, particularly Game
Division staff in regional and area offices, were targets for verbal and
written frustration and anger expressed by a confused and disenchanted
hunting public. Hundreds of staff hours were spent trying to explain
the reasons for the changes, how to participate in the new system, and
generally trying to reestablish credibility with a public that was very

unhappy.

Monetary costs to the department were high. About $265,000 in
application fees for the original 1985 permit hunts were refunded. We
are currently determining extra costs expended 1in personnel and
operating funds to administer the emergency Tier 1l hunts.



Reccmnendations

The permit system established under the emergency regulations worked in

that Tier 11 hunts were held. However, there were numerous
administrative difficulties that should be minimized or eliminated if
the existing Tier Il system 1is used in future years. It is also

important that appropriate revisions be made so that: (1) confusion by
the public can be minimized to the greatest extent possible; and (2) the
system 1is not easily abused. Modifications to the present Tic:r Il
system would, of course, have to be made in a manner which results in
correlation of the measured factors to the 3 statutory criteria.
Specific recormendations are listed belew.

Tier 11 Application

1. The current application form should have the following major
revisions, if they can be made in a manner which results in
correlation of the measured factors with the three statutory
criteria:

a. all questions should be verifiable and quantified if at all
possible (presently questions 8, 9, and 10 are not verifiable
but carry large point values);

b. all ambiguous terms (e.g., ‘"greatly dependent") should be
defined on the form;

C. questions should be simplified and reduced to two possible
answers (e.g., yes or no) where possible;

d. the applications should have a clause which states that the
information provided on the application is not confidential
and subject to public disclosure;

e. question 5 should be deleted (we received numerous erroneous
application requests for hunts that did not exist);

f. if question 9 remains, the board should predetermine how
available alternative resources are in the hunt area;

g. questions 11, 12, and 13 should be deleted and replaced with
statements of fact (e.g., "to apply for aTier Il hunt, you
must be at least 12years old and a resident of Alaska"); and

h. the point value of each question should be shown on the form
(this would save hundreds of staff hours answering calls
regarding scores).

2. Standard procedures for scoring and rejecting applications for all
hunts should be established and reviewed by the board prior to the
application process and made available to the public.
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Unlike lottery permits in the past, the Tier Il permits are on the
basis of household rather than an individual. The board needs to
determine whether or not a permit can be transferred between
members of the same household.

IT at all possible, the application period should be a minimum of
one month duration.

A more comprehensive public information program should be conducted
regarding future Tier Il hunts, schedules, and procedures.

As harvest returns beccme available, all hunts and corresponding

numbers of permits should be analyzed and adjusted where necessary
to meet management objectives.
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The Allocation Effects of the Tier Il Systenm

The purpose of this section is to describe the performance of the Tier
Il system in allocating permits. The section has two parts. First,
general characteristics of all Tier Il hunts statewide are described,
including number of hunts, location of hunts, number of applicants,
number of  winners, cut-off  scores for  winners, and other
characteristics. Second, the allocation of permits among applicants is
described by comparing the Tier Il system in 1985 with the previous
allocation systems in 1984 for particular hunts. Several questions are
answered by these comparisons:

1. Who applied for the permits?

2. What were the criteria that mattered for obtaining permits?
3. What changes occurred 1in allocations compared to previous
years?
General Characteristics of the Tier Il System

Number of Tier Il Hunts

There were 54 authorized Tier 1l hunts in 1985 (563 hunts were held)
offering a total of 4,856 hunting permits for five types of game animals
(see Table 1). Moose (26 hunts) and sheep (12 hunts) accounted for the
largest number of hunts, while caribou (2,690 permits) and moose (1,611
permits) accounted for the largest number of permit opportunities.

Table 1
Tier Il Hunts and Applicants

No. of

Tier Il Available Valid Permits Award
Species Hunts Permits Applicants Awarded Rate
Bison 4 107 826 107 13%
Caribou 5 2,690 3,528 2,504 71%
Moose 26 1,611 3,567 1,484 42%
Mt. Goat 6 36 93 36 39%
Sheep 12 412 662 404 61%
Totals 53 4,856 8,676 4,535 52%
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Most Tier Il hunts were located near the large population centers of
Anchorage, the Matanuska  Valley, Fairbanks, and Juneau in
road-accessible areas (see Figure 1). The three CMJs surrounding
Anchorage (@MLfs 7, 14, and 15) accounted for 30 of the 53 hunts. The
relatively easy access created by roads in these areas accounts for the
high levels of participation and demand which resulted in these hunts
being designated as Tier Il. Only 10 hunts were designated in areas not
connected by roads to large population centers.

As discussed below, the location of hunts accounts for the origin of
most applicants. The great majority of applicants came frcm the large
population centers.

Applicants and Winners

As shown in Table 1, there were 8,676 valid applicants for the 53 Tier
Il hunts, of which 4,535 (or 53%) were awarded permits. Award rates
varied considerably between species and hunts (Table 1, Appendix Tables
1-6). The Ilowest award rate was for bison (13%) and the highest for
caribou (71%). For certain caribou, moose, and sheep hunts, all
applicants received permits (321 permits were not awarded because of
undersubscription, see Appendix Tables 1 - 6).

Over 40 percent of permit winners came frctn the Anchorage-Matsu area due
to the location of the hunts and the large population concentrations in
these areas. As shown in Table 2, of all permits awarded, Anchorage
residents won 24.3 percent and Matsu residents 20.4 percent.

Table 2
Permit Winners by Residency

Residency Bison Caribou Moose Mt. Goat Sheep Total
Anchorage 2 573 383 5 138 1,101
Area (1.9 (22.9) (25.7) (13.9) (34.2) (24.3)
Mat-Su 0 503 395 1 27 926
Area (0.0) (20.1) (26.5) (2.8) (6.7) (20.4)
Kenai 1 171 58 8 4 242
Peninsula (0.9 (6.8) (3.9) (22.2) (1.0) (5.3)
Juneau 0 4 53 0 2 59
Area (0.0) (0.2) (3-6) (0.0) (0.5) (1.3)
Fairbanks 1 128 20 0 75 224
Area (0.9) (5.1 (1.3) (0.0) (18.6) (4.9
Other 103 1,124 582 22 158 1,989

(96.3) (44.9) (39.0) (61.1) (39.1) 143.8)
Total 107 2,503 1,491 36 404 4,539
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FIGURE 1. Locations of the 53 Tier Il hunts in 1985. The greatest
numbers occurred around population centers (Anchorage,
Matanuska Valley, and Fairbanks).
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Cut-off Sores of Winners

The cut-off scores between winners and non-winners varied considerably
between hunts (Appendix: Table 2-6). The lowest winning score ranged
frcm only 5 points (Yakutat Forelands Moose Hunt 0961, GMU 5A) up to 90
points, the highest possible (Tanana Bison Hunts 0403, 0404, GMU 20D) .
In general, the larger the number of applicants relative to available
permits, the higher the cut-off score. It can be expected that cut-off
scores will increase in the future if the applicant pool size increases.

Performance of the System in Allocating Permits

How did t!*£ Tier Il system allocate hunting opportunities in comparison
with previous years? The answer is that it depended upon the particular
hunt. Toillustrate the performance of the survey in allocating hunting
opportunities, five cases are discussed below. They suggest three major
conclusions:

1. Shifts occurred in the allocation of permits between hunters
residing in different areas for particular hunts. For the
huntsdescribed below, the changes were not large in

comparison with the previous year's allocation system.

2. Which questionswere most important in determining who
received permits varied between hunts. For seme hunts,
"residency" was the question most highly related to a hunter
receiving a permit; for other hunts, "residency" made no
difference, or was of secondary influence in comparison with
other factors Ilike "income" or "dependency."” Similarly, for

sane hunts, the "income" question was most highly related to a
hunter receivinga permit, while it was of no or secondary
influence in other hunts. Whether a question mattered in
receiving a permit was greatly affected by the size and
location of the applicant pool relative to the number of
permits and location of the hunt.

3. For hunts which previously were on random draw (see Case 5
below), the Tier Il system changed the basis of allocation
away from ~chance to a selection procedure based on the
individual characteristics of a hunter in comparison with all
other applicants. For hunts which previously were permit
registration (see Case ! below) or permit award based on
residency and dependency criteria (see Case 2 below), the Tier
| system increased the applicant pool but did not
substantially alter the basis of allocation.
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Case 1. Hunt 0985: GMU 20B Moose (Minto Flats)

Area

The 20B Minto Flats Management Area is located about 60 miles west of
Fairbanks. The community of Minto (population (.78 people) is located in
the management area. Residents of Minto, Nenana, and Fairbanks have
hunted in this area in the recent past

Former Allocation System

Seasons and bag limits were substantially decreased in the Minto
Management area beginning about 1976, In 1984-85, 30 registration
permits were available for a 5-day fall moose hunt, and 50 permits for a
45-dav January-February moose hunt, issued in Minto. An additional 20
fall permits were available, 10 issued in Anchorage and 10 in Fairbanks
(see Table 3). The harvest quotas were seven fall bull moose and eight
winter bull moose.

The Tier 11 Allocation System
The 1S85 Tier Il system provided for 60 permits issued to the top
scoring applicants. In 1985, there were 68 applications received by
mail within the deadline. Thus, almost all applicants were awarded

permits (60 of 68; 88 percent successful). Of successful applicants, 31!
were from Minto, 3 from Nenana, and 20 from Fairbanks-North Pole, with 6
winners fran other places. Half the applicants had never killed a moose
in this hunt previously; 31 percent had killed a moose 10 or more years

Performance

The 1985 Tier |l system resulted in a reallocation of permits (Table 3).
Minto residents' permits decreased from 30 fall and 50 winter permits in
1984 to 31 permits in 1985. Fairbanks residents' permits increased from
10 fall permits to 20 permits. Nenana residents' permits decreased from
10 fall permits to 3 permits. Thus, a greater percentage of permits
went to persons outside the hunt zone in 1985 than the previous year
The reallocation resulted primarily from the Jlow number of hunter
applicants from Minto and Nenana. There were numerous problems making
applications available in the hunt zone: local vendors received permits
only 2 days before the mailing deadline, and many residents were
dispersed to fishcamps away fran the carmunitv at that time. These
problems resulted in the low application rate



Nenana

25

25

25

25

10

TABLE 3
Number
Regulatory Permits Allocated
Year Fbks. Minto
1979-80 — -
1980-81 25 50
1981-82 25 50
1982-83 25 50
1983-84 25 50
1984-85 fall 10 30
winter 50
1985-85 60 Total

* This information

1979-1985.

48 listed Minto as their residence.

is derived from the

MINTO FLATS MANAGEMENT AREA,

Fbks.

113

25

25

25

25

10
10

20

PERMIT AND HARVEST SUMMARY,

Number
Issued
Minto

652

28

34

41

50

29
30

31

Nenana

10

25

25

25

25

10
10

3

Fbks.

6 other

1979-1985.1

Harvest

Minto Nenana

Unknown

Big Game Data Index Files, Alaska Department of Fish and Game,



Case 2. Hunt 515; GMU 13 Caribou (Nelchina herd)

Area

The range of the Nelchina and Mentasta caribou herds lies within the
Copper Basin, a 29,520 square mile area about 180 miles east of

Anchorage. The area is accessible by road to population centers in
Anchorage, the Mat-Su Valley, and Fairbanks. There are about. 3,310
people living in the "hunt zone" of the Copper Basin, in 1,057

households, and 22 communities or areas.

Former Allocation System

Hunting permits for the Nelchina caribou herd have been issued by random
drawing since 1977, From 1981 through 1984, a separate subsistence
permit drawing was held for qualified residents of a specified zone,
most recently G6MUs 11, 13, and a portion of GMU 12 along the Nabesna
Road (see Table 4). Permits not awarded during the subsistence drawing
were available by registration beginning December 1. As shown in Table
4, the number of applicants for subsistence permits rose steadily until
demand exceeded supply by 218 in 1984.

The Tier Il Allocation System

For the 1985 Tier Il hunt, there were 2,718 valid applications, 711 (26
percent) fran the Copper Basin and 2,007 (74 percent) fran outside the
basin. 0f the 1,800 permits awarded, Copper Basin residents received
677 (38 percent) and non-basin residents received 1,123 (62 percent).
Sixty-six percent of all applicants received permits. There were 34
unsuccessful Copper Basin applicants, including 20 frcm Glennallen and 9
frcm Copper Center. Fifty-one percent of the Anchorage applicants (351
of 690) and 55 percent of Eagle River applicants (92 of 168) received
permits.

Performance

The 1985 Tier Il system resulted in a reallocation of permits to
residents of the Copper Basin in comparison with 1984, In 1984, 738
Cocker Basin applicants received 500 permits, whereas in 1985 711 Copper
Basin applicants received 677 permits. Non-basin applicants outside the
hunt zone were the majority of winners in 1985 (1,123 permits) as in
1984, so the overall reallocation was small. The survey questions most
highly <correlated with receiving permits were household incane and
dependency. Only one percent of persons answering "no" to the income
question received a permit; and only 12 percent answering "slight or no"
dependence received a permit.
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Year

1981-82
1982-83
1983-84
1984-85

1985-86
(Tier 1)

General
Permits

1,546

1,300

1,300

1,400

Hunt
Applicants

6,764

8,877

9,265

11,798

Nelchina Caribou

Table 4

Subsistence Hunt

Permits

150

450

450

500

1,800

Applicants
55
233
438
718

2,718

(6GMU 13) Permit Applications

Registration

Total

Permits

1,696

1,750

1,750

1,900

1,800

Applicants
6,819
9,110
9,703

12,516

2,718



Case 3. 913W; Unit 13 Moose (Copper Basin)

Area

The area of the Copper Basin is described in Case 2 above.

Former Allocation System

Most of GMU 13 has been open to general moose hunting, with a one-bull

moose limit with an antler spread of 36 inches. To increase hunting
opportunities for subsistence use, since 1983 an additional 100
subsistence permits were available by drawing for CMJ residents. In

1983, 230 people applied; in 1984, 372 people applied.

Tier Il Allocation System

In 1985, the Tier Il system provided 200 antlerless moose permits
available to all Alaskan residents. There were 506 valid applications.
0f these, 391 (77 percent) were GMU 13 residents. O0f the 200 permits
awarded in 1985, 182 (9! percent) went to Copper Basin residents.

Performance

The Tier Il system resulted in an extra 100 permits being made available
for antlerless moose in 1985 over 1984 due to an increase in the allowed
harvest. Almost all these additional permits were allocated to hunt
zone residents of the Copper Basin by the scoring system, primarily
hecause of the residency question. Because there were more hunt zone
applicants than available permits, the questions on income and

dependency also were important in determining permit winners.

Case 4. Hunt 510: GMU 11 Caribou (Mentasta Herd)

Area

The Mentasta Caribou herd ranges in the Mentasta and Wrangell Mountains
in the eastern part of the Copper River Basin. Unlike the Nelchina
Caribou Herd (Case 2), the Mentasta herd is not easily accessible by
road frcm population centers.

Former Allocation System
Hunting permits for the Mentasta caribou herd have been issued by random
draw since 1977. Until 1985, there were no subsistence permits issued.

As shewn in Table 5, the number of applicants has grewn since 1977,
leveling off in 1983 and 1984.
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Tier 11 Allocation System

The 1985 Tier Il hunt offered 350 permits to the top scoring applicants.
However, only 170 people applied, leavina 180 permits unissued
Consequently, all applicants received perr s. Fifty-five applicants

(3?%) were frcm the Copper Basin (Chitina 2; Chistochina 1; Copper
Center 10; Gakona 7; Glennallen 14; Nabesna 4; Tazlina 1; Slana 15);
while 115 were frcm outside the basin. Thirty-five applicants were frcm
Anchorage, 36 frcm Valdez, and 3 frcm Fairbanks

Performance

That more people did not applv for this hunt can be explained in part as
a response to the announced change in season to September 21- September
30.  August 10 - September 30 had been the season in 1984. As evidenced
by advisory ccmmittee ccnrcnents, many people felt that caribou taken at
the end of September would be in rut and the meat would not be useable

Also, the later season meant that due to herd movements, the caribou

would not be in accessible locations. In contrast, the Nelchina caribou
6GMU 13 hunt is open January - March. The season for Unit 1l caribou was
finally altered to September 10 - 30, but this was well after the

deadline for sufcmitting permit applications.

Table 5
Number of Applicants, Mentasta Caribou Herd

Residency of Winners

Year Applicants Permits Copper Basin Non-Copper
1977 277 150 - -

1978 363 350 - -

1979 408 350 - -

1980 421 350 - -

1981 619 350 148 (43%) 202 (57%)
1982 732 350 128 (37h) 220 (63%)
1983 757 30

1984 731 30

1985 170 350 55 (32%) 115 (68%)
(Tier I1)
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Case 5. Hunt 919: Unit 14A (East) Antlerless Moose

Area
This hunt takes place in the eastern Matanuska Valley. The area is
road-accessible to large population centers. In 1984, there were 29,836

residents of the Mat-Su Valley area.

Former Allocation System

In 1984, the antlerless moose hunt was based on a randcm draw system.
Anyone was permitted to apply for a drawing permit to take cow moose.
There was also a bull moose season in 14A (East) with no permit
requirement.

Tier Il Allocation System
The Tier Il system offered 200 antlerless moose permits in 14A (East).
There were 658 applications for the 200 Tier Il permits. Of these, 495

applicants (75 percent) lived in the hunt area, GMU 14A, mostly Palmer
(300) and Wasilla (151); 163 applicants were frcm outside C340 14A,
mostly Anchorage (102) and Eagle River (37). O0f the 200 permits issued,
194 (97 percent) went to Unit 14A residents. Anchorage residents
received 3 permits, Eagle River 2, and Peters Creek 1. O0f residents of
the hunt area, 320 applicants (61 percent) did not receive a permit.
All applicant scores of 71 or better received permits. Ten of 46
applicants with a score of 70 ware selected randomly and issued permits.

Performance

The Tier Il system appears to have resulted in a different way to
allocate a relatively small number of hunting permits among a large
number of potential hunters. Instead of randcm draw, residency of
individual applicants was the more important first-cut criteria.

Besides place of residence, the question that appears to have had the
most effect on applicant success was sufficiency of income. Of the 200
permit winners, 194 responded "no" to whether they had adequate income
to purchase substitutes for moose. Of the 458 unsuccessful applicants,
84 (18 percent) reported insufficient income.
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Conclusions

As shown by the five cases discussed above, the performance of the Tier
[l system vetried considerably between hunts. Changes did occur in the
allocation of permits between hunters residing in different areas for
certain hunts. In  seme instances, relatively more permits were
allocated to hunters outside the hunt zone (the Minto Flats moose case);
in other instances relatively more permits were allocated to persons in
the hunt zone (the Nelchina caribou case); and in other instances sans
permits were left wunallocated (the Mentasta caribou case). Overall,
these changes were not large in magnitude in comparison with the 1984
hunts.

A second conclusion is that the relative importance of particular survey
questions in awarding permits varied between hunts. For undersubscribed
hunts, point scores were irrelevant (the Mentasta caribou case). In
hunts with a large number of applicants with equivalent residency scores
(the Nelchina caribou, Copper Basin moose, and 14A (East) moose), survey
questions oilier than residency became important, such as income and
depend<incy.

A third conclusion is that for previous randan draw hunts (Cases 2, 3,

4, 5), the Tier Il system changed the basis of allocation away fran
chance to selection based on individual characteristics of the applicant
in comparison with other applicants. For hunts previously under permit
registration (Case 1) or permit award based on residency and dependency
criteria (Cases 2, 3), the Tier Il system tended to increase the
appliccint pool with persons residing away fran the registration and hunt
zones; however, the Tier |l system did not substantially alter the basis

of allocation.

Finally, it can be expected that the performance of the survey will
change in subsequent vyears if a Tier Il system is continued. I'n
particular, changes in the size and location of the applicant poo
relative to the hunt can be expected to affect future permit
allocations.
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STATEWIDE INFORMATION STATEWIDE INFORMATION

5 AAC 92.054. PRIORITY FOR SUBSISTENCE HUNTING, (@ When tho board has 5AAC 92.058. POINT SYSTEM FOR LOCAL RESIDENCY, (@ A maximum ot 30 points
eliminated nonsubsistonco uses of game, and lho board Imds that kmust further rostnci the Wil be givenbased on the locationol an applicant™sdomicilo according tothe fol loving schedule:
takingot game to assure that tho game population ismaintained and managed on a sustained
yield basis, 01,10 assuie the continuation ol subsistence usos ol a game population, tier Whim
ling permits will bo allocated t peoplo who recoive the higho&l number ol pomls according
lo tha lollovrjo aiteria:

(® residency rone 1: 30 points
(@ residoncy zone 2: 20 points
(@ residency zone 3: 10 points
(@ residency zone 4: 0 points.

(@ customary and diroct dependence upon the game resource os tho mainstay ct,
tho person”s liyelihood, as indicated by past padlcipalion and the extent that tho person depends
on that gamo resource;

() Except as providod In (©) ol this socllon:

(@ rostdency zone 1 means the hunting area;

@ local rositlency, as Indicated by the location ot tho parson®s domicile and dislancru

Irom there to the hunting area; and (@ residency zone 2 means outside lhe hunting area, but within the game manage-

ment unit or units containing the hunting area;

(©) avilability ot altermative rosources, as Indicated by the presence shethdr i
game resources authorized and available lor harvest in the hunting area, or in another are® _(® residency zone 3 means ingame management units adjacent lothegamo murmge-
reasonably accostible lo the Individual, and by tha porson®s firancial circumstance Ir.ait unit or wnits containing tho hunting urea;
|

() The board will establish a point system lor ranking a tier Il hunting poimit applicant
based on eaoh criterion set out in @) ol this section. A tier Il hunting permit will bo issuod g
each highestiranking applicant uttil all permits authorized lor each hunt havn boon issued © Iflhe board determines that tho zonos in () would treat a spocific concentration of
It, al the culoll point, the number ot applicants with equal 6cores exceeds thd remaining per] Similarly located Individuals differently, or would bo inappropriate duo to Ihe range and distribution
mils availably, permittees shall be selected by random drawing among those applicants.  Of Ihe resource, the board will, by regulation, modify the boundaries of the zones.

(@ residency zone 4 means Inanother game management unit.

5AAC 92.060. POINT SYSTEM FOR AVAILABILITY OF ALTERNATIVE RESOURCES.

A maximum of 30 points will be given lo Bn applicant for availability of altermative resources
based on the following schedule:

(© Each applicant for a her Il hunting permit must be a resldonl al least 12 years old

(@ Only one person ina household may apply foreach tier Thunt, excopt that two peopl”

in a househqld may apply lor each tier Il caribou hunt.
(@D aailabilityof fishand gamo resources inthe tiunting area, or other iroa reasonably

5 MAC ,92.066. POINT SYSTEM FOR CUSTOMARY AND DIRECT DEPENDENCE, @ 2ccessible lo the aoplicant:

Except a3 provided in (b) ol this section, a maximum of 30 points will be given an applicad

for past padicipation ina hunt and degree of dependence basod on the following schedulsj @ greatly ailable: 0 points;

(@ 1 point foreach year the applicant harvested an animal from the population; a maj (® moderately available: 5 points;

imum of 10 points will be given; ; R )
© sligttly available: 10 points;
(@ up t 20 pointo for degree of direct dependence on tho noncommercial harvej
of the population for the principal means of supporl (primary food source) ot the applican(
i
A) great dependence, 20 points;
3) moderate dependence, 15 points;
C) sligit dependence. 10 points;
D) no dependence, O points.

(©®) not available: 15 points;

(@ 15 points will be given Ifihe applicant™s financial circumstance Is not adequate
lo purchase non-wild resources as a reasonable altemative to taking lhe gamo.

() For p hunt on a game population that lias only been hunted under a permit drawing
system, each applicant will be given 30 points for customary and direct dependence on HM
resource as lhe mainstay ol the applicant”s livelihood, because the board finds that as a con
sequence of the random nature of Ihe distribution of hunting opportunity under the systsrij
NO person hts been able to develop customary and direct dependence on that game poj
1 that is different In degree from any other person.
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ALASKA DEPARTMENT OF FISH AND GAME
SUBSISTENCE HUNTING PERMIT (TIER II) APPLICATION AND CERTIFICATION
(A SEPARATE FORM MUST BE FILLED OUT FOR EACH SUBSISTENCE HUNT)

1. NAME:

First Middle Initial Last
2. MAILING ADDRESS:
P.O. Box/Street
City/Town State Zip
3. ADDRESS WHERE YOU LIVE (Primary Residence/Domicile*)

Street or Property Description

City/Town or Closest Community
(* See 5 AAC 92.990)

4. LIST THE HUNT NUMBER FROM THE EMERGENCY SUBSISTENCE PERMIT (TIER 11) HUNT SUPPLEMENT
FOP. THE HUNT YOU WISH TO APPLY FOR: [LIST ONLY ONE) HUNT NUMBER:

OR
5. IF YOU ARE UNABLE TO PROVIDE THE HUNT NUMBER, PLEASE LIST THE TYPE OF ANIMAL YOU

WISH TO HUNT (caribou, moose, etc.} AND THE GAME MANAGEMENT UNIT, SUBUNIT, AND APEA
DESCRIBED IN THE CURRENT GAME REGULATIONS:

Animal Game Management Unit, Subunit, and Area
6. WHICH OF THE a. | live within the hunt area.
FOLLOWING
DESCRIBES WHERE b. | live within the same game management unit(s) as the
YOUR PRIMARY hunt for which | am applying, but do not live within
RESIDENCE/ the hunt area.
DOMICILE 1S
LOCATED (see c. | live in a game management unit immediately adjacent
instructions)? to the game management unit in which the hunt is held.
[CHECK ONLY ONE]
d. | live in an area not described in a, b, or c.

You may be given one point for each year you legally killed an animal(s) in this hunt
(same species of animal in the same area as the hunt you are now applying for) . A
maximum of 10 points may be claimed.

PLEASE LIST THE YEARS IN WHICH YOU LEGALLY KILLED AN ANIMAL(S? IN THIS HUNT.
19 19 19 19



