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I N  TH E U N I T E D  S T A T E S  D I S T R I C T  COURT 

FOR THE D I S T R I C T  O F ALASKA

W A S I L I E  P .  BOBBY,  S R . ,  I n d i v i d u ­
a l l y  a n d  o n  B e h a l f  o f  t h e  P e o p l e  
o f  L i m e  V i l l a g e ,

v s .

ST A T E  OF A L A S K A ,

P l a i n t i f f s ,

D e f e n d a n t .

N o .  A 8 4 - 5 4 4  C i v i l

MEMORANDUM OF D E C I S I O N

T h i s  c a s e  r a i s e s  i m p o r t a n t  q u e s t i o n s  o f  f i r s t  i m p r e s ­

s i o n  f o r  t h e  c o u r t  w i t h  r e s p e c t  t o  t h e  v a l i d i t y  o f  r e g u l a t i o n s  

p r o m u l g a t e d  b y  t h e  A l a s k a  B o a r d  o f  G a m e  f o r  t h e  i m p l e m e n t a t i o n  o f  

s u b s i s t e n c e  h u n t i n g  r i g h t s  w h i c h  a r e  p r o t e c t e d  b y  f e d e r a l  l a w .

BACKGROUND

I n  1 9 7 3 ,  C o n g r e s s  b e g a n  c o n s i d e r i n g  w h a t  u l t i m a t e l y  

b e c a m e  t n e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  

( A N I L C A ) .  A N I L C A  b e c a m e  l a w  o n  D e c e m b e r  2 ,  1 9 8 0 ,  a s  P u b .  L .

N o .  9 6 - 4 8 7 ,  9 4  S t a t .  2 3 7 1 ,  1 6  U . S . C .  §§  3 1 0 1 - 3 2 3 3 . 1 T i t l e  V I I I

§

P u b .  L .  N o .  9 6 - 4 8 7  i s  h e r e a f t e r  r e f e r r e d  t o  a s  " A N I L C A

A O  72
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cc: J. Bush (AK LEGAL SEKV)

L. Spengler (AAG-rK)
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1
p r o v i s i o n  fo r s u b s i s t e n c e  m a n a g e m e n t  a n d  u s e  o f  " p u b l i c  l a n d s "  in 

A l a s k a .  A N I L C A  §§ 8 0 1 - 8 1 6 ,  16 U . S . C .  §§ 3 1 1 1 - 3 1 2 6 ,  T i t l e  VII I.

T h e  t e r m  " p u b l i c  l a n d s "  is d e f i n e d  b y  A N I L C A  § 1 0 2 ( 3 ) .  16 U . S . C .

§ 3 1 0 2 ( 3 ) .  W i t h  c e r t a i n  e x c e p t i o n s  " p u b l i c  l a n d s "  a r e  la n d s

s i t u a t e d  in  A l a s k a ,  the t i t l e  to w h i c h  is i n the U n i t e d  S t a t e s

a f t e r  D e c e m b e r  2, 1980.

L a n d s  o w n e d  b y  the S t a t e  o f  A l a s k a  a n d  p r i v a t e l y  o w n e d  

l a n d s  w e r e  th us  n o t  d i r e c t l y  a f f e c t e d  b y  A N I L C A .  H o w e v e r ,  A N I L C A  

§ 8 0 5 ( d ) ,  16 U . S . C .  § 3 1 1 5 ( d ) ,  p r o v i d e d  t h a t  t h e  S t a t e  o f  A l a s k a  

m i g h t  o p t  to e n a c t  la ws  o f  g e n e r a l  a p p l i c a b i l i t y  c o n s i s t e n t  w i t h  

A N I L C A  a n d  t h e r e b y  b e c o m e  e n t i t l e d  to m a n a g e  f i s h  a n d  g a m e  on

p u b l i c  l a n d s  as w e l l  as s t a t e - o w n e d  l a n d s  in  A l a s k a .  A N I L C A

§ 8 0 5 ( d )  p r o v i d e s :

(d) T h e  S e c r e t a r y  s h a l l  n o t  i m p l e m e n t  [the 
f e d e r a l  s u b s i s t e n c e  m a n a g e m e n t  p r o g r a m ]  if 
w i t h i n  o n e  y e a r  f r o m  D e c e m b e r  2, 1980, t he
S t a t e  e n a c t s  a n d  i m p l e m e n t s  law s o f  g e n e r a l  
a p p l i c a b i l i t y  w h i c h  a r e  c o n s i s t e n t  w i t h ,  a n d  
U i i c h  p r o v i d e  f o r  t he  d e f i n i t i o n ,  p r e f e r e n c e ,  
a n d  p a r t i c i p a t i o n  s p e c i f i e d  in, s e c t i o n s  
3113, 3 1 1 4  a n d  3 1 1 5  o f  t h i s  t i t l e ,  s u c h  laws, 
u n l e s s  a n d  u n t i l  r e p e a l e d ,  s h a l l  s u p e r s e d e
s u c h  s e c t i o n s  i n s o f a r  as s u c h  s e c t i o n s  g o v e r n  
S t a t e  r e s p o n s i b i l i t y  p u r s u a n t  to th is  s u b ­
c h a p t e r  f o r  t h e  t a k i n g  o f  f i s h  a n d  w i l d l i f e

o n  th o u b l i c  l a n d s  f o r  s u b s i s t e n c e  u s e s .
L a w s  ti bL ub lis hin g a s y s t e m  o f  l o c a l  a d v i s o r y  
c o m m i t t e e s  a n d  r e g i o n a l  a d v i s o r y  c o u n c i l s
c o n s i s t e n t  w i t h  t h i s  s e c t i o n  s h a l l  p r o v i d e  
t h a t t he S t a t e  r u l e m a k i n g  a u t h o r i t y  s h a l l  
c o n s i d e r  the a d v i c e  a n d  r e c o m m e n d a t i o n s  of  
the  r e g i o n a l  c o u n c i l s  c o n c e r n i n g  t h e  t a k i n g  
o f  f i s h  a n d  w i l d l i f e  p o p u l a t i o n s  o n  p u b l i c  
l a n d s  w i t h i n  t h e i r  r e s p e c t i v e  r e g i o n s  f o r  
s u b s i s t e n c e  u s e s .  T h e  r e g i o n a l  c o u n c i l s  m a y  
p r e s e n t  r e c o m m e n d a t i o n s , a n d  t h e  e v i d e n c e

o f  A N I L C A  p e r t a i n s  to t h e  " s u b s i s t e n c e  w a y  o f  l i f e " ,  making;

A O  72
IRbv .8/82)
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c c

u p o n  w h i c h  s u c h  r e c o m m e n d a t i o n s  a r e  b a s e d ,  to 
th e S t a t e  r u l e m a k i n g  a u t h o r i t y  d u r i n g  the 
c o u r s e  of the a d m i n i s t r a t i v e  p r o c e e d i n g s  of 
s u c h  authority,, T h e  S t a t e  r u l e m a k i n g  a u t h o r ­
i t y  m a y  c h o o s e  r.ot to f o l l o w  a n y  r e c o m m e n d a ­
t i o n  w h i c h  it d e t e r m i n e s  is n o t  s u p p o r t e d  b y  
s u b s t a n t i a l  e v i d e n c e  p r e s e n t e d  d u r i n g  the 
c o u r s e  o f  i ts  a d m i n i s t r a t i v e  p r o c e e d i n g s ,  
v i o l a t e s  r e c o g n i z e d  p r i n c i p l e s  o f  f i s h  a n d  
w i l d l i f e  c o n s e r v a t i o n  or  w o u l d  b e  d e t r i m e n t a l  
to th e s a t i s f a c t i o n  o f  r u r a l  s u b s i s t e n c e  
n e e d s .  If a r e c o m m e n d a t i o n  is n o t  a d o p t e d  b y  
t h e  S t a t e  r u l e m a k i n g  a u t h o r i t y ,  s u c h  a u t h o r­
i t y  s h a l l  s e t  f o r t h  the  f a c t u a l  b a s i s  a n d  the 

r e a s o n s  f o r  i t s  d e c i s i o n .

A n t i c i p a t i n g  t h e  e n a c t m e n t  o f  A N I L C A  b y  o v e r  t w o  y e a r s ,  

t h e  L e g i s l a t u r e  o f  t h e  S t a t e  o f  A l a s k a  a d o p t e d  a s u b s i s t e n c e  

p r i o r i t y  s t a t u t e  in 1978.  Ch. 151, S L A  1 9 7 8 . ^ S i g n i f i c a n t l y ,  

th e A l a s k a  p r i o r i t y  f o r  s u b s i s t e n c e  f i s h i n g  a n d  h u n t i n g  t h u s l v  

c r e a t e d  w a s  n o t  r e s t r i c t e d  to A l a s k a n s  r e s i d i n g  in  r u r a l  a r e a s .  

H o w a v e r ,  the A l a s k a  B o a r d  o f  F i s h e r i e s  a d o p t e d  f i r s t  a p o l i c y  a n d  

l a t e r  a r e g u l a t i o n  x-zhich in e f f e c t  l i n k e d  s u b s i s t e n c e  f i s h i n g  to 

p a r t i c u l a r  g e o g r a p h i c  c o m m u n i t i e s .  E f f e c t i v e  M a y  30, 19 82,  th e

B o a r d  o f  F i s h e r i e s  a n d  t h e  B o a r d  o f  G a m e  j o i n t l y  a d o p t e d  a r e g u ­

l a t i o n  w h i c h  f o r  t he  f i r s t  t i m e  e x p r e s s l y  a s s o c i a t e d  s u b s i s t e n c e

T h e  f u l l  t e x t  o f  ch. 151, S L A  1978, is r e p r o d u c e d  in 
A p p e n d i x  I at 1-5, i n a s m u c h  as r e l e v a n t  p r o v i s i o n s  a r e  no 
l o n g e r  p u b l i s h e d  i n  A l a s k a ' s  f i s h  a n d  g a m e  c o d e  ( A l a s k a  

S t a t u t e  16), n o r  is it r e a d i l y  a v a i l a b l e  in p r i n t  e l s e w h e r e .

5 A A C  § 0 1 . 5 9 7 ,  r e p r i n t e d  in M a d i s o n  v. A l a s k a  
D e p a r t m e n t  o f  F i s h  & G a m e , 6 9 6  P . 2 d  168, 172 ( A l a s k a  19 8 5 )  .

M E M O R A N D U M  O F  D E C I S I O N  P a g e  3 o f  58
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1 fishing and hunting rights with rural residents through regula­

tions adopted in 1982. 5 AAC § 99.010 (1982).^

By various submissions made by the State of Alaska 

between December 2, 1981, and April 29, 1982, the State of Alaska 

obtained, on May 14, 1982, a determination by the Secretary that 

the State's:

[Subsistence Pjrogram will be in compliance 

with Sections 803, 804, and 805 of ANILCA as 

of June 2, 1982. As a result of this certi­

fication of compliance, the State retains its 

traditional role in the regulation of fish 

and wildlife resources on public lands in 

Alaska.

Letter, James Watt (Secretary) to Jay Hammond (Governor of 

Alaska), dated May 14, 1982; Appendix II at 1. By reason of the 

foregoing determination, Alaska's 1978 subsistence priority 

statute became operative as to all state lands and to virtually 

all federally owned lands in Alaska.

Alaska's first subsistence fishing policies were 

successfully challenged in Madison v. Alaska Department of Fish & 

G a m e , 696 P . 2d 168 (Alaska 1985). The Alaska Supreme Court held 

that Alaska's priority for subsistence fishing (and therefore

Appendix I at 12-13. The Alaska Board of Fisheries 

understood ch. 151, SLA 1978, (in particular § 17,

AS 16.05.940(23) (1978)) to permit the restricting of fi sh­

ing by area of residence as a part of "first tier" subsis­

tence use management, that is, area restrictions on use not 

preceded by elimination of other consumptive uses such as 

sport and commercial fishing. See Madison v. Alaska Depart- 

ment of Fish & Game, 696 P . 2d 168, 174 (Alaska 1985) .

A O  72
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the s u b s i s t e n c e  c o m m u n i t y  c o n c e p t .  A f t e r  a d e t a i l e d  r e v i e w  o f

t h e  l e g i s l a t i v e  h i s t o r y  o f  ch. 151, S L A  19 7 8 ,  the A l a s k a  S u p r e m e

C o u r t  o b s e r v e d :

T h e  l e g i s l a t i v e  h i s t o r y  i n d i c a t e s  th at  th e  
l e g i s l a t u r e  i n t e n d e d  to p r o t e c t  s u b s i s t e n c e  
use, n o t  l i m i t  it. T h e  w o r d s  " c u s t o m a r y  a n d  
t r a d i t i o n a l "  s e r v e  as a g u i d e l i n e  to r e c o g ­
n i z e  h i s t o r i c a l  s u b s i s t e n c e  u s e  b y  i n d i v i d u­
als, b o t h  n a t i v e  a n d  n o n - n a t i v e  A l a s k a n s .  In 
a d d i t i o n ,  s u b s i s t e n c e  u s e  is n o t  s t r i c t l y  
l i m i t e d  to r u r a l  c o m m u n i t i e s . F o r  t h e s e  r e a -  
sons, t he  b o a r d ' s  i n t e r p r e t a t i o n  o f  " c u s t o m­
a r y  a nd  t r a d i t i o n a l "  as a r e s t r i c t i v e  t e r m  
c o n f l i c t s  s q u a r e l y  w i t h  t he  l e g i s l a t i v e  
i n t e n t .

p r e s u m a b l y  h u n t i n g  a l s o )  w o u l d  n o t  p e r m i t  t h e  i m p l e m e n t a t i o n  o f

M a d i s o n , 69 6 P . 2d at 176 ( e m p h a s i s  s u p p l i e d ,  f o o t n o t e  o m i t t e d ) .

A t  this j u n c t u r e ,  the A l a s k a  S u p r e m e  C o u r t  m a k e s  r e f e r ­

e n c e  to A N I L C A  in a f o o t n o t e .  In a d d r e s s i n g  an a r g u m e n t  m a d e  b y  

the B o a r d  o f  F i s h e r i e s ,  t h e  A l a s k a  S u p r e m e  C o u r t  o b s e r v e s  t h a t  

l e g i s l a t i o n  p e n d i n g  b e f o r e  C o n g r e s s  w i t h  r e g a r d  to s u b s i s t e n c e  

h u n t i n g  a n d  f i s h i n g  ah en  th e A l a s k a  L e g i s l a t u r e  a d o p t e d  ch. 151, 

S L A  19 78, d i d  n o t  th en  c o n t a i n  the " r u r a l  A l a s k a  r e s i d e n t "  l i m i ­

t a t i o n  w h i c h  u l t i m a t e l y  b e c a m e  a p a r t  o f  A N I L C A  as n o w  e x p r e s s e d  

in A N I L C A  § 803, 16 U . S . C .  § 3113. In r e t r o s p e c t ,  it is c l e a r  

t h a t  A l a s k a ' s  f i r s t  s u b s i s t e n c e  l a w  f a i l e d  in o n e  m a t e r i a l  

r e s p e c t  to a n t i c i p a t e  w h a t  C o n g r e s s  w o u l d  r e q u i r e  in A N I L C A :  

ch. 151, S L A  1978, d i d  n o t  r e s t r i c t  the s u b s i s t e n c e  p r i o r i t y  to 

r u r a l  A l a s k a n s .

A s  a c o n s e q u e n c e  o f  M a d i s o n , o n  S e p t e m b e r  23, 1985, t h e  

S e c r e t a r y  a d v i s e d  the G o v e r n o r  o f  th e  S t a t e  o f  A l a s k a  t h a t  th e

M E M O R A N D U M  O F  D E C I S I O N P a g e  5 o f  5 8
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S t a t e ' s  s u b s i s t e n c e  p r o g r a m  w a s  n o  l o n g e r  in c o m p l i a n c e  w i t h  

A N I L C A .  L e t t e r ,  D e p a r t m e n t  o f  t he  I n t e r i o r  to G o v e r n o r  W i l l i a m  

S h e f f i e l d ,  d a t e d  S e p t e m b e r  23, 1985 ; A p p e n d i x  II at 2. T h e

S e c r e t a r y  f u r t h e r  a d v i s e d  the S t a t e  t h a t  it h a d  u n t i l  J u n e  1, 

1986, to b r i n g  its s u b s i s t e n c e  p r o g r a m  i n t o  c o m p l i a n c e  w i t h  

A N I L C A ;  t h a t  is, " r e q u i r [i n g ] t h a t  th e s u b s i s t e n c e  p r e f e r e n c e  be 

l i m i t e d  to t h o s e  r u r a l  A l a s k a n s  w h o  c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  

m a k e  u s e  o f  s u b s i s t e n c e  r e s o u r c e s . "  I d .

In r e s p o n s e  to the  f o r e g o i n g ,  t h e  A l a s k a  L e g i s l a t u r e ,  

in  e a r l y  1986, a d o p t e d  A l a s k a ' s  s e c o n d  s u b s i s t e n c e  law, ch. 52, 

S L A  1 9 86 . T h i s  a c t  e f f e c t e d  m u l t i p l e  a m e n d m e n t s  to th e  e a r l i e r  

s u b s i s t e n c e  s t a t u t e .  T h e  m a i n  o p e r a t i v e  p r o v i s i o n  o f  c h a p t e r  52 

is c o d i f i e d  as A S  1 6 . 0 5 . 2 5 8  w h i c h ,  a l o n e  w i t h  a p p l i c a b l e  s t a t u ­

t o r y  d e f i n i t i o n s ,  e x p r e s s l y  l i m i t  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  

to r u r a l  a r e a s  o f  th e s t a t e  a n d  t h o s e  r e s i d i n g  in r u r a l  a r e a s . ~

T h e  f u l l  t e x t  o f  ch. 52, S L A  19 8 6 ,  is r e p r o d u c e d  in 
A p p e n d i x  I at 6 - 1 1  i n a s m u c h  as it is d i f f i c u l t  to i d e n t i f y  
th e  v a r i o u s  p r o v i s i o n s  o f  th is  c h a p t e r  in c o d i f i e d  f o r m  as a 
p a r t  o f  A S  16. H e r e i n a f t e r ,  c h a p t e r  52 is s o m e t i m e s  r e f e r r e d  
to f o r  c o n v e n i e n c e  as " A l a s k a ' s  s e c o n d  s u b s i s t e n c e  law".

T h e  q u e s t i o n  o f  w h e t h e r  o r  n o t  th e S t a t e  o f  A l a s k a  h a s  
d e f i n e d  r u r a l  a r e a s  i n too  r e s t r i c t i v e  a f a s h i o n  to c o m p o r t  
w i t h  the r e q u i r e m e n t s  o f  A N I L C A  is t h e  s u b j e c t  o f  a r e c e n t  
d e c i s i o n  b y  th e N i n t h  C i r c u i t  C o u r t  o f  A p p e a l s  i n  K e n a i t z e  
I n d i a n  T r i b e  v. S t a t e  o f  A l a s k a , 8 6 0  F . 2 d  31 2 (9t H C i r . 
1988) . T h e  m a n d a t e  o f  t h e  c o u r t  o f  a p p e a l s  h a s  n o t  y e t  
i s s u e d  w i t h  r e s p e c t  to t h i s  d e c i s i o n .  T h e r e  is n o  d i s p u t e  
h e r e  as r e g a r d s  t h e  L i m e  V i l l a g e  a r e a  b e i n g  r u r a l .
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B a s e d  u p o n  the r e s p e c t i v e  r e g u l a t i o n - a u t h o r i z i n g  p r o v i ­

s i o n s  o f  ch. 151, S L A  1978, a n d  ch. 52, S L A  1986, the B o a r d  o f  

G a m e  h a s  p r o m u l g a t e d  a s e r i e s  o f  r e g u l a t i o n s  h a v i n g  a p p l i c a t i o n  

to h u n t i n g  m o o s e  a n d  c a r i b o u  in G a m e  M a n a g e m e n t  U n i t  19 w h i c h  

i n c l u d e s  L i m e  V i l l a g e ,  A l a s k a .  T h e s e  r e g u l a t i o n s  f o r m  the b a s i s  

f o r  p l a i n t i f f s '  c o m p l a i n t .  T h e y  a r e  c o l l e c t e d  in A p p e n d i x  I at  

1 4 - 3 2 .

T h e  i s s u e s  r a i s e d  b y  p l a i n t i f f  B o b b y  a n d  th e c l a s s  of  

L i m e  V i l l a g e  r e s i d e n t s  c e r t i f i e d  b y  t h e  c o u r t  h a v e  c h a n g e d  w i t h  

t i m e  a n d  t he  a d d i t i o n s ,  d e l e t i o n s ,  a n d  a m e n d m e n t  o f  r e g u l a t i o n s  

p e r t a i n i n g  to h u n t i n g  in th e v i c i n i t y  o f  L i m e  V i l l a g e ,  A l a s k a .  

T h e  i s s u e s  h a v e  m o s t  r e c e n t l y  b e e n  f r a m e d  b y  a s e c o n d  a m e n d e d  a n d  

s u p p l e m e n t a l  c o m p l a i n t  f i l e d  o n  O c t o b e r  16, 1986 ( D o c k e t  No. 39). 

T h i s  c o m p l a i n t  f o c u s e d  u p o n  the closed, s e a s o n ,  i n d i v i d u a l  b a g  

l i m i t ,  v i l l a g e  h a r v e s t  q u o t a ,  a n d  m a n a g e m e n t  a r e a  r e s t r i c t i o n s  

i m p o s e d  o n  L i m e  V i l l a g e  r e s i d e n t s  b y  t h e  B o a r d  o f  G a m e ,  as w e l l  

as t w o  c o l l a t e r a l  i s s u e s  w h i c h  ar e  s u g g e s t e d  b y  t h e s e  r e g u l a t i o n s  

o r  the p o t e n t i a l  e n f o r c e m e n t  o f  them.  P l a i n t i f f s  c o n t e n d  t h a t  

t he  r e g u l a t i o n s  a r e  a r b i t r a r y ,  u n r e a s o n a b l e ,  a n d  u n n e c e s s a r y , a n d  

t h a t  t h e y  " f a i l  to a c c o r d  to p l a i n t i f f  a n d  h i s  c l a s s  the p r i o r i t y  

f o r  n o n - w a s t e f u l  s u b s i s t e n c e  u s e s  r e q u i r e d  b y  S e c t i o n  804 o f  

A N I L C A . "  S e c o n d  A m e n d e d  & S u p p l e m e n t a l  C o m p l a i n t  at 9, '! 15.

P l a i n t i f f s  s e e k  a d e c l a r a t i o n  t h a t  t h e  c l o s e d  s e a s o n ,  

b a g  limit , v i l l a g e  h a r v e s t  q u o t a ,  a n d  m a n a g e m e n t  a r e a  r e s t r i c ­

t i o n s  a r e  u n l a w f u l .  P l a i n t i f f s  s e e k  a n  i n j u n c t i o n  f r o m  t h e  c o u r t
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r e q u i r i n g  t h e  S t a t e  to s u b n i t  to the c o u r t ,  for a n o r o v a l  a n d  

i n c o r p o r a t i o n  i n t o  a f i n a l  j u d g m e n t ,  r e g u l a t i o n s  p e r t a i n i n g  to 

the s u b s i s t e n c e  u s e s  o f  m o o s e  a n d  c a r i b o u  b y  t he  p l a i n t i f f s .

T h e  d e f e n d a n t  d e n i e s  the e s s e n t i a l  o p e r a t i v e  a l l e g a ­

t i o n s  o f  t h e  c o m p l a i n t .

T h e  c o u r t  h a s  u n d e r  c o n s i d e r a t i o n  f o u r  m o t i o n s  w h i c h  

w i l l  b e d i s c u s s e d  in t h e  f o l l o w i n g  o r d e r :

I. D e f e n d a n t ' s  m o t i o n  for  s u m m a r y  j u d g m e n t ,  

w h i c h  a d d r e s s e s  the p r i n c i p a l  i s s u e s  

r a i s e d  b y  p l a i n t i f f s '  s e c o n d  a m e n d e d  a n d  

s u p p l e m e n t a l  c o m p l a i n t ;  n a m e l y ,  the 

r e g u l a t i o n  o f  the t a k i n g  o f  m o o s e  a n d  

c a r i b o u  t h r o u g h  the i m p o s i t i o n  o f  h u n t -  

i r s  s e a s o n s  a n d  bae; l i m i t s .

IIA. P l a i n t i f f s '  s u p p l e m e n t a l  m o t i o n  f o r  p a r ­

t i a l  s u m m a r y  j u d g m e n t  o n  a c o l l a t e r a l  

is s u e , p e r t a i n i n g  to th e  t a k i n g  of 

a n t l e r l e s s  m o o s e  a n d  t he  i m p a c t  of 

A S  1 6 . 0 5 . 7 8 0  t h e r e o n .

IIB. D e f e n d a n t ' s  m o t i o n  to d i s m i s s ,  a l s o  

d i r e c t e d  at t h e  a n t l e r l e s s  m o o s e  s t a t­

ute.  T h i s  m o t i o n  to d i s m i s s  a l s o  s e e k s  

to c a r v e  o u t  o f  p l a i n t i f f s ' c o m p l a i n t  a 

c h a l l e n g e  to th e c r e a t i o n  o f  a m a n a g e ­

m e n t  a r e a  f o r  L i m e  V i l l a g e .
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III. P l a i n t i f f s '  m o t i o n  f o r  p a r t i a l  s u m m a r y  

j u d g m e n t ,  w h i c h  p u t s  b e f o r e  the c o u r t  a 

s e c o n d  c o l l a t e r a l  i s s u e  c o n c e r n i n g  the 

i n t e r p r e t a t i o n  a n d  a p p l i c a t i o n  of 

A S  1 6 . 0 5 . 2 5 9 ,  w h i c h  s t a t u t e  p u r p o r t s  to 

p r o h i b i t  p e r s o n s  s u c h  as p l a i n t i f f s  f r o m  

a s s e r t i n g  s u b s i s t e n c e  p r i o r i t y  r i g h t s  as 

a d e f e n s e  to s t a t e  p r o s e c u t i o n  for the 

v i o l a t i o n  o f  g a m e  r e g u l a t i o n s .

D I S C U S S I O N

I.

R e g u l a t i o n  o f  th e T a k i n g  o f  " c o s e  & C a r i b o u 

T h e  c o u r t  t a k e s  u p  f i r s t  the i s s u e s  w h i c h  a r e  th e 

p r i m a r y  f o c u s  o f  the c a s e  a n d  th e S t a t e ' s  m o t i o n  f o r  s u m m a r y  

j u d g m e n t .  T h i s  m o t i o n  b r i n g s  b e f o r e  the c o u r t  the c o n t e n t i o n s  o f  

p l a i n t i f f s '  s e c o n d  a m e n d e d  a n d  s u p p l e m e n t a l  c o m p l a i n t  w i t h  

r e s o e c t  to th e i m p o s i t i o n  o f  s e a s o n s  a n d  b a g  l i m i t s  o n  th e t a k i n g  

o f  c a r i b o u  a n d  m o o s e  b y  t h e  r e s i d e n t s  o f  L i m e  V i l l a g e  (t he  p l a i n ­

t i f f s  h e r e ) .  T h e  m o t i o n  is o p p o s e d .  B e f o r e  a d d r e s s i n g  t h e  s u b ­

s t a n c e  o f  t h e s e  i s s u e s ,  s o m e  p r e l i m i n a r y  c o m m e n t s  u p o n  the n a t u r e  

o f  t h e s e  p r o c e e d i n g s ,  a n d  in p a r t i c u l a r  th e  s c o p e  a n d  t y p e  o f  

j u d i c i a l  p r o c e e d i n g s  u n d e r  A N I L C A  § 807 , 16 U . S . C .  § 3117 , a r e

a p p r o p r i a t e .
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1 A.

2 J u d i c i a l  E n f o r c e m e n t  o f  A N I L C A

3 S e c t i o n  8 0 5 ( a ) - ( c )  o f  A N I L C A ,  16 U . S . C .  § 3 1 1 5 ( a ) - ( c ) ,

4 s e t s  o u t  th e b a s i c  f e d e r a l  s t r u c t u r e  f o r  i m p l e m e n t a t i o n  o f  the

3 s u b s i s t e n c e  r i g h t s  c r e a t e d  b y  T i t l e  V I I I  o f  A N I L C A  o n  p u b l i c

6 l a n d s  w i t h i n  t he S t a t e  o f  A l a s k a .  P r i o r  to A N I L C A ,  m a n a g e m e n t  o f

7 f i s h  a n d  w i l d l i f e  o n p u b l i c  l a n d s  in th e S t a t e  o f  A l a s k a  h a d  b e e n

8 c a r r i e d  o u t  b y  the S t a t e  o f  A l a s k a  t h r o u g h  its D e p a r t m e n t  o f  F i s h

9 Ft G a m e .  R u t  f o r  the p r o v i s i o n s  o f  A N I L C A  § 8 0 5 ( d ) ,  16 U . S . C .

10 § 3 1 1 5 ( d ) ,  m a n a g e m e n t  o f  f i s h  a n d  g a m e  o n  f e d e r a l l y  o w n e d  p u b l i c

11 l a n d s  in  the S t a t e  o f  A l a s k a  w o u l d  h a v e  b e e n  g i v e n  o v e r  to t h e

12 D e p a r t m e n t  o f  t h e  I n t e r i o r .

13 A N I L C A  § 5 0 5 ( d ) ,  16 U . S . C .  ] 3 1 1 5 ( d ) ,  in s u b s t a n c e

14 p r o v i d e s  t h a t  the S e c r e t a r y  w i l l  n o t  ir.olement th e f e d e r a l  s u b -

15 s i s t e n c e  p r i o r i t y  p r o g r a m  if the S t a t e  o f  A l a s k a ,  " e n a c t s  a n d

16 i m p l e m e n t s  l a w s  o f  g e n e r a l  a p p l i c a b i l i t y  w h i c h  a r e  c o n s i s t e n t

17 w i t h ,  a n d  w h i c h  p r o v i d e  fo r  the d e f i n i t i o n ,  p r e f e r e n c e ,  a n d

18 p a r t i c i p a t i o n  s p e c i f i e d  in, §§ 3113 , 31 1 4 ,  a n d  3 1 1 5  o f  [ A N I L C A ] . "

19 A N I L C A  5§ (303, 504, a n d  805. T h e  S t a t e  o f  A l a s k a  h a s  a d o p t e d

20 s u c h  a l a w  in C h a p t e r  52, S e s s i o n  L a w s  o f  A l a s k a  1936,

21 A S  1 6 . 0 5 . 2 5 8 .  S e c t i o n  6, ch. 52, S L A  1986, AS 1 6 . 0 5 . 2 5 3 ,  se ts

22 f o r t h  th e  d e t a i l e d  p r o c e d u r e  b y  w h i c h  t he B o a r d  o f  G a m e  is to

23 a l l o c a t e  f i s h  a n d  g a m e  fo r  s u b s i s t e n c e  u s e s .  P l a i n t i f f s  do n o t

24 c h a l l e n g e  th e  c o n s i s t e n c y  o f  ch. 52, S L A  1986, w i t h  A N I L C A .

25 A S  1 6 . 0 5 . 2 5 5  h a s  at a l l  t i m e s  h e r e  p e r t i n e n t  p r o v i d e d

26 g e n e r a l l y  that:
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(a) T h e  B o a r d  o f  G a m e  m a y  a d o p t  r e g u l a t i o n s  
it c o n s i d e r s  a d v i s a b l e  in a c c o r d a n c e  w i t h  the 
A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 4 4 , 6 2 )  f or

• t t *

(2) e s t a b l i s h i n g  o p e n  a n d  c l o s e d  s e a s o n s  
a n d  a r e a s  f o r  the t a k i n g  o f  game ;

• • • •

(4) s e t t i n g  q u o t a s ,  b a g  l i m i t s ,  h a r v e s t  
l e ve l s,  a n d  se:<, age, a n d  s i z e  l i m i t a t i o n s  o n  
t he  t a k i n g  o f  g a m e  ....

S e c t i o n  6, ch. 52, S L A  1986, A S  1 6 . 0 5 . 2 5 8 ( f ) ,  s p e c i f i c a l l y  p r o ­

v i d e s  that;

(f) T a k i n g s  a u t h o r i z e d  u n d e r  t h i s  s e c t i o n  
a r e  s u b j e c t  to r e a s o n a b l e  r e g u l a t i o n  o f  
s e a s o n s ,  c a t c h  or  b a g  l i m i t s ,  a n d  m e t h o d s  a n d  

m e a n s  ....

P u r s u a n t  to the f o r e g o i n g  s t a t e  a u t h o r i t ”, th e B o a r d  o f  G a m e  h a s

u n d e r t a k e n  f r o m  t i m e  to t i n e  t h e  e n a c t m e n t  o f  v a r i o u s  r e g u l a t i o n s

p e r t a i n i n g  to the t a k i n g  o f  n o o s e  a n d  c a r i b o u  by  p l a i n t i f f s ,

r e s i d e n t s  o f  L i m e  V i l l a g e ,  A l a s k a .

It is e n t i r e l y  c l e a r  t h a t  C o n g r e s s  u n d e r s t o o d  t h a t

t h e r e  w o u l d  be s t a t e  r e g u l a t i o n  o f  s u b s i s t e n c e  u s e s  a n d  m a d e

p r o v i s i o n  f o r  the s a m e  in A N I L C A .  In t h i s  r e g a r d ,  A N I L C A

§ 8 0 5 ( d ) ,  16 U. S. C.  j 2 1 1 5 ( d ) ,  in a u t h o r i z i n g  s t a t e  m a n a g e m e n t  o f

s u b s i s t e n c e  us e s ,  p r o v i d e s  in part ;

L a w s  e s t a b l i s h i n g  a s y s t e m  o f  l o c a l  a d v i s o r v  
c o m m i t t e e s  a n d  r e e i o n a l  a d v i s o r y  c o u n c i l s  
c o n s i s t e n t  w i t h  t h i s  s e c t i o n  [16 U . S . C .
§ 3115] s h a l l  p r o v i d e  t h a t  th e S t a t e  r u l e -  
m a k i n g  a u t h o r i t y  s h a l l  c o n s i d e r  the  a d v i c e  
a n d  r e c o m m e n d a t i o n s  or t h e  r e g i o n a l  c o u n c i l s  
c o n c e r n i n g  the t a k i n g  o f  f i s h  a n d  w i l d l i f e
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p o p u l a t i o n s  on  p u b l i c  l a n d s  w i t h i n  t h e i r  
r e s p e c t i v e  r e g i o n s  f o r  s u b s i s t e n c e  u s e s .  
.. . I f  a r e c o m m e n d a t i o n  is n o t  a d o p t e d  b y  the 
S t a t e  r u l e m a k i n g  a u t h o r i t y ,  s u c h  a u t h o r i t y  
s h a l l  se t f o r t h  the f a c t u a l  b a s i s  a n d  the 

r e a s o n s  f o r  its d e c i s i o n .

( E m p h a s i s  s u p n l i e d . )  P l a i n t i f f s  d o  n o t  c h a l l e n g e  t h e  B o a r d  o f  

G a m e ' s  p o w e r  to p r o m u l g a t e  r e g u l a t i o n s .

P l a i n t i f f s  do c h a l l e n g e  th e B o a r d  o f  G a m e ' s  v a r i o u s  

r e g u l a t i o n s  w h i c h  e s t a b l i s h  s e a s o n s  a n d  b a g  l i m i t s  f o r  t h e  t a k i n g  

o f  m o o s e  a n d  c a r i b o u .  T h e y  c o n t e n d  t h e s e  r e g u l a t i o n s  a r e  " a r b i ­

trar y, u n r e a s o n a b l e ,  a n d  u n n e c e s s a r y ,  a n d  t h e y  f a i l  to a c c o r d  to 

p l a i n t i f f  a n d  h i s  c l a s s  th e  p r i o r i t y  f o r  n o n - w a s t e f u l  s u b s i s t e n c e  

u s e s  r e q u i r e d  b y  S e c t i o n  8 04  [16 U . S . C .  § 3 1 1 4 ]  o f  A N I L C A . "  

P l a i n t i f f s '  S e c o n d  A m e n d e d  a n d  S u p p l e m e n t a l  C o m p l a i n t  a t  9, *[ 15.

S e c t i o n  8 0 7 ( a )  o f  A N I L C A ,  16 U . S . C .  § 3 1 1 7 ( a ) ,  p r o v i d e s  

in p e r t i n e n t  pa rt:

L o c a l  r e s i d e n t s  ... a g g r i e v e d  b y  a f a i l u r e  o f  
the S t a t e  ... to p r o v i d e  f o r  the p r i o r i t y  f o r  
s u b s i s t e n c e  u s e s  s e t  f o r t h  in s e c t i o n  3 1 1 4  of  
this t i t l e  (or w i t h  r e s p e c t  to t h e  S t a t e  as 
set f o r t h  in  a S t a t e  l a w  o f  g e n e r a l  a p p l i c a­
b i l i t y  if  t h e  S t a t e  h a s  f u l f i l l e d  the

r e q u i r e m e n t s  o f  s e c t i o n  3 1 1 5 ( d )  o f  t h is  
ti tl e)  m a y  . . . f i l e  a c i v i l  a c t i o n  in t he
U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t he  D i s t r i c t  
o f  A l a s k a  to r e q u i r e  s u c h  a c t i o n s  to be t a k e n  
as a r e  n e c e s s a r y  to p r o v i d e  for t h e  p r i o r i t y .
...I n a c i v i l  a c t i o n  f i l e d  a g a i n s t  t h e  S t a t e ,  
the c o u r t  s h a l l  p r o v i d e  r e l i e f ,  o t h e r  t h a n  
p r e l i m i n a r y  r e l i e f ,  b y  d i r e c t i n g  t h e  S t a t e  to 
s u b m i t  r e g u l a t i o n s  w h i c h  s a t i s f y  t h e  r e q u i r e ­
m e n t s  o f  s e c t i o n  3 1 1 4  o f  this t i t l e ;  w h e n  
a p p r o v e d  b y  t h e  c o u r t ,  s u c h  r e g u l a t i o n s  s h a l l  
be i n c o r p o r a t e d  as p a r t  o f  the f i n a l  j u d i c i a l

o r d e r ,  a n d  s u c h  o r d e r  s h a l l  b e  v a l i d  o n l y  f o r
s u c h  p e r i o d  o f  t i m e  as n o r m a l l y  p r o v i d e d  b y  

S t a t e  l a w  f o r  t h e  r e g u l a t i o n s  a t  i s s u e .
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D e f e n d a n t  d o e s  n o t  c h a l l e n g e  thi s c o u r t ' s  j u r i s d i c t i o n ,  

n o r  d o e s  it c o n t e s t  t h is  c o u r t ' s  a u t h o r i t y  u n d e r  A N I L C A  § 807, 

16 U . S . C .  § 3117 , to i n v o k e  t he  r e m e d y  w h i c h  p l a i n t i f f s  s e e k  in 

th e e v e n t  t h a t  the B o a r d  o f  G a r e  r e g u l a t i o n s  a r e  f o u n d  d e f i c i e n t  

o r  u n l a w f u l .  It is t h e r e f o r e  th is  c o u r t ' s  d u t y  to d e t e r m i n e  

w h e t h e r  o r  n o t  t he  B o a r d  o f  G a m e  h a s  f a i l e d  to a f f o r d  s u b s i s t e n c e  

u s e s  o f  m o o s e  a n d  c a r i b o u  the p r i o r i t y  to w h i c h  t h e s e  u s e s  ar e  

l e g a l l y  e n t i t l e d  and, if so, to r e q u i r e  d e f e n d a n t ,  t h r o u g h  its 

B o a r d  o f  G a m e ,  to a d o p t  a n d  to s u b m i t  n e w  r e g u l a t i o n s  to the 

c o u r t  f o r  r e v i e w .

S e c t i o n  807 o f  A N I L C A ,  16 U . S . C .  § 3117, d o e s  n o t  

p r e s c r i b e  a n y  p a r t i c u l a r  m o d e  o f  a n a l y s i s  f o r  an i n q u i r y  i n t o  the 

c o n s i s t e n c y  o f  s t a t e  r u l e m a k i n g  w i t h  the S t a t e ' s  g e n e r a l  l a w  on 

s u b s i s t e n c e .  S i n c e  b o t h  A N I L C A  5 5 0 5 ( d ) ,  16 U . S . C .  § 3 1 1 5 ( d ) ,

a n d  A S  1 6 . 0 5 . 2 5 5 ( a )  e x p r e s s l y  c o n t e m p l a t e  a f o r m a l  r u l e m a k i n g  

p r o c e s s ,  a n d  s i n c e  it is a b u n d a n t l y  c l e a r ,  f r o m  t he  r e c o r d  b e f o r e  

t he  c o u r t ,  t h a t  the S t a t e  o f  A l a s k a  u n d e r t o o k  to e m p l o y  a f o r m a l  

r u l e m a k i n g  p r o c e s s  as r e q u i r e d  b y  A S  1 6 . 0 5 . 2 5 5 ( a ) ,  th e  c o u r t  

s e l e c t s  as the a p p r o p r i a t e  n o d e  or s c o o e  o f  r e v i e w  t h a t  e m p l o v e d  

in a n a l o g o u s  f e d e r a l  p r o c e e d i n g s  f o r  the r e v i e w  o f  f o r m a l  r u l e -
■n

m a k i n g  u n d e r t a k e n  b y  f e d e r a l  a g e n c i e s . ' T h u s ,  " r u l e m a k i n g  m u s t

T h e  c o u r t  r e c o g n i z e s  t h a t  the S t a t e  d o e s  n o t  h a v e  the 
s t a t u s  o f  a f e d e r a l  a g e n c y .  K e n a i t z p  I n d i a n  T r i b e  v. S t a t e  
o f  A l a s k a , 86 0 F . 2 d  312, 3 1 3 - F 5  (9t h Cir. 1 9 88 ).  T h e  s c o p e  
o f  r e v i e w  h e r e  a d o p t e d  is a p p r o p r i a t e  to t h e  s t a t e ' s  s t a t u s  
as a " s e p a r a t e  s o v e r e i g n " .  Id. at 314.
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be s e t  a s i d e  i f a r b i t r a r y ,  c a p r i c i o u s ,  o r  an  a b u s e  o f  d i s c r e ­

t i o n . "  C i t i z e n s  to P r e s e r v e  O v e r t o n  P a rk,  Inc. v. V o l p c ,

401 U.S. 402, 4 1 3 - 1 4  ( 1 9 71 );  A m e r i c a n  T u n a b o a t  A s s o c i a t i o n  v.

B a l d r i d g e , 738 F . 2 d  1013, 1 0 1 6  ( 9 t h  C i r .  1 9 8 4 ) .  In the l a t t e r

ca se, t h e  N i n t h  C i r c u i t  C o u r t  o f  A p p e a l s  e l a b o r a t e d  o n  the s c o p e

o f  r e v i e w  in c a s e s  s u c h  as this as f o l l o w s :

D e s p i t e  th e n a r r o w  s c o p e  o f  r e v i e w  u n d e r  
this s t a n d a r d  a n d  t he b r o a d  d i s c r e t i o n  
a f f o r d e d  N C A A  in a d m i n i s t e r i n g  th e M M P A ,  w e  
a f i x r m  the d e c i s i o n  o f  t h e  d i s t r i c t  co ur t.
In d o i n g  so, w e  h a v e  in  m i n d  the  r u l e  that, 
e v e n  t h o u g h  a n  a g e n c y  d e c i s i o n  m a y  h a v e  b e e n  
s u p p o r t e d  b v  s u b s t a n t i a l  e v i d e n c e ,  w h e r e  
o t h e r  e v i d e n c e  in th e r e c o r d  d e t r a c t s  f r o m
t h a t  r e l i e d  'Don b y  t h e  a g e n c y  w e  m a y  p r o p ­
e r l y  f i n d  ti.e a g e n c y  r u l e  w a s  a r b i t r a r y  a n d  

c a p r i c i o u s .

I d . at  1016.

M o r e  g e n e r a l l y ,  b u t  a l s o  a D p r o p r i a t e  t o  t h i s  c a s e ,

P r o f e s s o r  D a v i s  in h i s  t e x t  a d d r e s s e d  t h e  i s s u e s  w h i c h  m i g h t

a r i s e  w i t h  r e g a r d  to l e g i s l a t i v e  r u l e m a k i n g  ( a n d  p l a i n l y  the

r e g u l a t i o n s  w i t h  w h i c h  w e  d e a l  a r e  s u c h )  as f o l l o w s :

W h e n e v e r  a l e g i s l a t i v e  b o d y  h a s  d e l e g a t e d
p o w e r  to an  a g e n c y  to m a k e  r u l e s  h a v i n g  f o r c e  
o f  l a w  ( w h e t h e r  o r  n o t  the d e l e g a t i o n  is 
e x p l i c i t )  t h e  r u l e s  t h e  a g e n c y  m a k e s  p u r s u a n t  
to t h e  g r a n t e d  p o w e r  h a v e  th e s a m e  f o r c e  as a 
s t a t u t e  if t h e y  a r e  v a l i d ,  a n d  t h e y  a r e  v a l i d  
if  t h e y  a r e  c o n s t i t u t i o n a l ,  w i t h i n  the 
g r a n t e d  p o w e r ,  a n d  i s s u e d  p u r s u a n t  to p r o p e r  
p r o c e d u r e ;  a c o u r t  m a y  n o  m o r e  s u b s t i t u t e  its 
j u d g m e n t  as to t h e  c o n t e n t  o f  a l e g i s l a t i v e  
r u l e  t h a n  it m a y  s u b s t i t u t e  i t s  j u d g m e n t  as 
to t h e  c o n t e n t  o f  a s t a t u t e .

K.C. D a v i s ,  A d m i n i s t r a t i v e  L a w  & G o v e r n m e n t  at  11 9 (2d ed. 1975).

AO 72
Sav.8/82)
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c r

In thi s case,  the c h a l l e n g e  is n o t  a c o n s t i t u t i o n a l  

one. R a t h e r ,  the i s s u e s  p r e s e n t e d  h e r e  h a v e  to do w i t h  w h e t h e r  

o r  n o t  the B o a r d  o f  G a m e  r e g u l a t i o n s  i m p o s i n g  s e a s o n s  a n d  b a g  

l i m i t s  u p o n  s u b s i s t e n c e  h u n t e r s  a r e  o r  a r e  n o t  " w i t h i n  the  g r a n t  

o f  p o w e r "  a c c o r d e d  the B o a r d  o f  G a m e  b y  A l a s k a ' s  s e c o n d  s u b s i s ­

t e n c e  law. Id. Th e  c a s e  a l s o  p r e s e n t s  i s s u e s  o f  w h e t h e r  o r  n o t  

th e B o a r d  o f  G a m e  f a i l e d  to u s e  p r o p e r  p r o c e d u r e s .  T h e  c o u r t ' s  

p o i n t  o f  r e f e r e n c e  fo r p u r p o s e s  o f  e v a l u a t i n g  t h e  B o a r d  o f  G a m e  

r e g u l a t i o n s  is A l a s k a ' s  s e c o n d  s u b s i s t e n c e  lax* b e c a u s e ,  as d i s -  

d i s c u s s e d  in t h e  a b o v e  b a c k g r o u n d  m a t e r i a l ,  th e S t a t e ' s  r e g u l a ­

t o r y  s c h e m e  h a s  " s u p p l a n t [ e d ]  t he  f e d e r a l  r e g u l a t o r y  s c h e m e " .  

K e n a i t z e  I n d i a n  T r i b e , a t  314. R e g u l a t i o n s  w h i c h  a r e  n o t  w i t h i n  

s u c h  g r a n t  a r e  u n l a w f u l  a n d  m u s t  be e n j o i n e d  as r e q u i r e d  b y  

A N I L C A  § 8 0 7 ( a ) ,  16 U . S . C .  5 1 3 1 7 ( a ) .

H i s t o r y  o f  A d o p t i o n  of  
B a g  L i m i t s  & S e a s o n s  f o r  L i m e  V i l l a g e

T h e  u n d e r p i n n i n g s  f o r  d e f e n d a n t ' s  m o t i o n  fo r  s u m m a r y  

j u d g m e n t  o n  t he i s s u e  o f  the  l a w f u l n e s s  o f  t he  B o a r d  o f  G a m e ' s  

r e g u l a t i o n s  p e r t a i n i n g  to the  t a k i n g  o f  m o o s e  a n d  c a r i b o u  b y  

p l a i n t i f f s  a r e  to be  f o u n d  i n  s t a t e  l a w  a n d  t he  r e c o r d  o f  p r o ­

c e e d i n g s  b e f o r e  the B o a r d  o f  G a m e .  T h e r e  is n o  d i s a g r e e m e n t  

b e t w e e n  the p a r t i e s  as r e g a r d s  t h e  m a k e u p  o f  t h a t  a d m i n i s t r a t i v e
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2

r e c o r d  w h i c h  c o n s i s t s  o f  b o t h  t r a n s c r i b e d  B o a r d  p r o c e e d i n g s  a n d  

e x h i b i t s .®

T h e  A l a s k a  B o a r d  o f  G a m e  is e s t a b l i s h e d  f o r  the p u r ­

p o s e s  o f  " c o n s e r v a t i o n  a n d  d e v e l o p m e n t " ,  a n d  is c o m p o s e d  o f  s e v e n

D u r i n g  the  c o u r s e  o f  its a n a l y s i s  o f  t h e  B o a r d  o f  G a m e  
p r o c e e d i n g s ,  the c o u r t  b e c a m e  u n c e r t a i n  as to w h e t h e r  
c e r t a i n  o f  the e x h i b i t s  b e f o r e  the c o u r t  w e r e  a c t u a l l y  
b e f o r e  the  B o a r d  o f  G a m e .  S i n c e  th e  c o u r t ' s  t a s k  is to 
e v a l u a t e  the w o r k  o f  the B o a r d  o f  G a m e  a n d  the c o n s i s t e n c y  
o f  t h a t  w o r k  w i t h  s t a t e  law, it is n o t  a p p r o p r i a t e  ( e x c e p t  
in u n u s u a l  c i r c u m s t a n c e s  a n d  f o r  g o o d  c a u s e  s h o w n )  t h a t  t he  
c o u r t  c o n s i d e r  e v i d e n c e  w h i c h  t h e  B o a r d  o f  G a m e  d i d  n o t  h a v e  
a n  o p p o r t u n i t y  to c o n s i d e r  d u r i n g  t h e  c o u r s e  o f  i t s  p r o c e e d ­
in gs . C o u n s e l  h a v e  i n f o r m a l l y  a d v i s e d  t h e  c o u r t  t h a t  t h e  
B o a r d  o f  G a m e  c o n s i d e r e d  the f o l l o w i n g  S t a t e  e x h i b i t s  n o w  
b e f o r e  the c o u r t  in p r o m u l g a t i n g  the  r e g u l a t i o n s  in q u e s ­
ti o n :  S t a t e ' s  E x h i b i t s  1 t h r o u g h  5, 11, 12, 15 t h r o u g h  22,
a n d  24 t h r o u g h  27, a n d  p l a i n t i f f s '  E x h i b i t s  5 a n d  6 a n d  16 
t h r o u g h  22 w e r e  b e f o r e  th e B o a r d  o f  G a m e .  A d d i t i o n a l l y ,  a 
r e p o r t  e n t i t l e d  " L a n d  U s e  a n d  E c o n o m y  o f  L i m e  V i l l a g e " ,
T e c h n i c a l  P a p e r  No. SO o f  the A l a s k a  D e p a r t m e n t  o f  F i s h  & 
G a m e ,  D i v i s i o n  o f  S u b s i s t e n c e ,  b v  P r i s c i l l a  R u s s e l l  K a r i ,  
( t h e  " K a r i  R e p o r t "  h e r e i n )  w a s  b e f o r e  th e  3 o a r d  o f  G a m e  a n d  
h a s  b e e n  c o n s i d e r e d  to b e  p l a i n t i f f ' s  E x h i b i t  1. T h e  K a r i  
R e p o r t  w a s  s u b m i t t e d  to the c o u r t  as a p a r t  o f  p l a i n t i f f s '  
m o t i o n  f o r  c e r t i f i c a t i o n  o f  the  r e s i d e n t s  o f  L i m e  V i l l a g e  as 
a c l a s s .  T h i s  d o c u m e n t  is p r o b a b l y  the m o s t  i m p o r t a n t
s o u r c e  o f  b a c k g r o u n d  d a t a  a v a i l a b l e  to t he  B o a r d  o f  G a m e  
d u r i n g  its c o n s i d e r a t i o n  o f  t h e  r e g u l a t i o n s  in  q u e s t i o n .
W i t h  r e g a r d  to t h e s e  e x h i b i t s ,  the r e a d e r  m u s t  u n d e r s t a n d  
t h a t  t h e r e  w e r e  o n g o i n g  p r o c e e d i n g s  b e f o r e  the B o a r d  o f  G a m e  
f r o m  1 9 8 5  t h r o u g h  A p r i l ,  1987. T h e  c o u r t  d e e m s  it n e c e s s a r y  
a n d  a p p r o p r i a t e  t h a t  the c o n t i n u u m  o f  t h i s  p r o c e s s  be  u n d e r ­
s t o o d  in e v a l u a t i n g  the f i n a l  r e g u l a t i o n s  o f  th e B e a r d  o f  
G a m e  w h i c h  a r e  u n d e r  d i r e c t  c o n s i d e r a t i o n  b y  t he  c o u r t .  T h e  
S t a t e  h a s  a l s o  s u b m i t t e d  as e x h i b i t s  c e r t a i n  o f  t h e  r e g u l a ­
t i o n s  w h i c h  the B o a r d  o f  G a m e  a d o p t e d  f r o m  t i m e  to t i m e  h e r e  
p e r t i n e n t  ( E x h i b i t s  9, 10, a n d  14) a n d  t he  f i n d i n g s  o f  t h e  
3 o a r d  o f  G a m e  i n  c o n n e c t i o n  w i t h  c e r t a i n  o f  t h e s e  r e g u l a ­
t i o n s  ( S t a t e ' s  E x h i b i t  14). C e r t a i n  o f  t h e  e x h i b i t s
( S t a t e ' s  E x h i b i t s  6 t h r o u g h  8) w e r e  n o t  c o n s i d e r e d  b y  the  
B o a r d  o f  G a m e .  E x h i b i t s  6 a n d  8 a r e  d e p o s i t i o n s  t a k e n  i n  
t h i s  c a s e  w h i c h  w e r e  r e v i e w e d  b y  t h e  c o u r t  s o l e l y  f o r  
b a c k g r o u n d  p u r p o s e s .
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1 m e m b e r s .  A S  1 6 . 0 5 . 2 2 1 ( b ) .  T h e  b o a r d  m e m b e r s  a r e  n o t  s t a t e

2 e m p l o y e e s ,  a n d  m e e t  t wo  o r  t h r e e  t i m e s  a y e a r  to a d o p t  h u n t i n g

3 r e g u l a t i o n s .  T h e  B o a r d  o f  G a m e  is d i s t i n c t  f r o m  th e A l a s k a

4 D e p a r t m e n t  o f  F i s h  & G a m e  w h i c h  is a f u l l - t i m e  s t a t e  a g e n c y ,  the

5 p o w e r s  a n d  d u t i e s  o f  w h i c h  a r e  s e t  o u t  i n  g e n e r a l  in A S  1 6 . 0 5 . 0 2 0

6 a n d  A S  1 6 . 0 5 . 0 5 0 .  T h e  d e p a r t m e n t  h a s  w i t h i n  it a n u m b e r  o f  d i v i -

7 si on s,  i n c l u d i n g  the D i v i s i o n  o f  G a m e  a n d  the D i v i s i o n  o f  S u b -

8 s i s t e n c e .  T h e  r e s p o n s i b i l i t i e s  o f  t h o s e  d i v i s i o n s  g e n e r a l l y

9 c o n s i s t  o f  c o m p i l i n g  b i o l o g i c a l  i n f o r m a t i o n  a b o u t  t he  r e s o u r c e s ,

10 a n d  to s o m e  e x t e n t  a b o u t  the h a r v e s t  o f  r e s o u r c e s ,  a n d  p r o v i d i n g

11 t h a t  i n f o r m a t i o n  to the  B o a r d  o f  G a m e .  T h e  D i v i s i o n  o f  S u b s i s -

12 t e n c e  is s t a t u t o r i l y  c h a r g e d  w i t h  c o n d u c t i n g  s o c i o - e c o n o m i c  a n d

13 r e s o u r c e  u s e  r e s e a r c h ,  the d a t a  f r o m  w h i c h  is provided, to th e

14 B o a r d  o f  G a m e  to a s s i s t  it in m a k i n g  r e g u l a t o r y  d e c i s i o n s .

15 A S  1 6 . 0 5 . 0 9 4 .

16 A N I L C A  § C 0 5( d) , 16 U . S . C .  § 3 1 1 5 ( d ) ,  m a n d a t e s  t h a t  a n y

17 A l a s k a  g e n e r a l  s u b s i s t e n c e  l a w  m a k e  p r o v i s i o n  f o r  a d v i s o r y

1 8  c o m m i t t e e s  a n d  r e g i o n a l  c o u n c i l s ,  a n d  b o a r d  c o n s i d e r a t i o n  of

1 9  t h e i r  r e c o m m e n d a t i o n s .  In  5 A A C  § 96, the i o i n t  B o a r d s  o f

F i s h e r i e s  a n d  G a m e  h a v e  e s t a b l i s h e d  a s y s t e m  o f  a d v i s o r y  c o m m i t ­

t e e s  t h r o u g h o u t  th e state, p u r s u a n t  to t h e i r  a u t h o r i t y  u n d e r  

A S  1 6 . 0 5 . 2 6 0 .  T h e r e  ar e c u r r e n t l y  a p p r o x i m a t e l y  75 a d v i s o r y

23 c o m m i t t e e s  w h i c h  h o l d  m e e t i n g s  a n d  p r o v i d e  a v e h i c l e  f o r  p u b l i c

24 i n p u t  to t h e  b o a r d  p r o c e s s .  I n d i v i d u a l s  a r e  a b l e  to t e s t i f y  or

25 s u b m i t  w r i t t e n  c o m m e n t s  to the c o m m i t t e e s  d i r e c t l y .  5 A A C

26 §§ 9 6 . 0 2 1  a n d  - . 0 5 0 .  T h e  a d v i s o r y  c o m m i t t e e s  are  p e r m a n e n t

20

21

22

A O  72
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C r

c o m m i t t e e s  e s t a b l i s h e d  at g e o g r a p h i c  l o c a t i o n s  t h r o u g h o u t  the 

st a t e ,  s o m e t i m e s  s e r v i n g  m o r e  t h a n  o n e  c o m m u n i t y ,  w i t h  s p e c i f i e d  

r e p r e s e n t a t i o n  f r o m  t h e i r  c o n s t i t u e n t  c o m m u n i t i e s .

T h e  j o i n t  B o a r d s  o f  F i s h e r i e s  a n d  G a m e  h a v e  a l s o  

e s t a b l i s h e d  s i x  f i s h  a n d  g a m e  r e g i o n a l  c o u n c i l s ,  c o m p o s e d  o f  t he  

c h a i r m e n  o f  th e a d v i s o r y  c o m m i t t e e s  w i t h i n  e a c h  r e g i o n .  5 A A C  

§ 9 6 . 2 2 0 .  T h e  s p e c i f i e d  f u n c t i o n s  o f  the c o u n c i l s  i n c l u d e  

h o l d i n g  p u b l i c  m e e t i n g s  to p r o v i d e  a f o r u m  for, a n d  to a s s i s t  t h e  

a d v i s o r y  c o m m i t t e e s  in, o b t a i n i n g  o p i n i o n s  a n d  r e c o m m e n d a t i o n s  

f r o m  p e o p l e  i n t e r e s t e d  in f i s h  a n d  w i l d l i f e  m a t t e r s  "s o as to 

a c h i e v e  the g r e a t e s t  p o s s i b l e  l o c a l  p a r t i c i p a t i o n  in the d e c i­

s i o n - m a k i n g  p r o c e s s . "  5 A A C  § 9 6 . 2 5 0 ( b ) .  If a r e g i o n a l  c o u n c i l  

m a k e s  a r e c o m m e n d a t i o n  to th e b o a r d  c o n c e r n i n g  s u b s i s t e n c e  u s e s ,  

the b o a r d  s h o u l d  i m p l e m e n t  t h at  r e c o m m e n d a t i o n  u n l e s s  it d e t e r ­

m i n e s  t h a t  it is n o t  s u p p o r t e d  b y  s u b s t a n t i a l  e v i d e n c e  p r e s e n t e d  

d u r i n g  the b o a r d  m e e t i n g ,  v i o l a t e s  r e c o g n i z e d  p r i n c i p l e s  o f  

c o n s e r v a t i o n ,  or w o u l d  b e  d e t r i m e n t a l  to s u b s i s t e n c e .  5 A A C  

§ 9 6 . 6 1 0 ( e ) .9

T h e  f o r m a t  o f  t h e  r e g u l a t o r y  c y c l e  o f  the B o a r d  o f  G a m e  

f o l l o w s  g e n e r a l l y  th e s a m e  p a t t e r n  f o r  e a c h  m e e t i n g .  5 A A C  

5 9 6 . 6 1 0 .  C e r t a i n  k i n d s  o f  r e g u l a t i o n s  a r e  o p e n  b y  the b o a r d  f o r  

r e v i e w  and, s e v e r a l  m o n t h s  b e f o r e  t h e  m e e t i n e  da te, t h e  B o a r d  o f  

G a m e  p u t s  o u t  a " c a l l  f o r  p r o p o s a l s "  to th e p u b l i c  w h i c h  is d i s -

T h i s  s p e c i a l  d e f e r e n c e  to r e g i o n a l  c o u n c i l  r e c o m m e n d a ­
t i o n s  m i r r o r s  A N I L C A  § 8 0 5 ( c ) ,  16 U . S . C .  § 3 1 1 5 ( c ) .
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t r i b u t e d  to the a d v i s o r y  c o m m i t t e e s ,  a n d  to a n y  o t h e r  i n t e r e s t e d  

i n d i v i d u a l s  o r  g r o u p s .  A p e r i o d  o f  t i m e  f o l l o w s  d u r i n g  w h i c h  th e 

p u b l i c ,  i n c l u d i n g  the a d v i s o r y  c o m m i t t e e s ,  c a n  s u b m i t  p r o p o s a l s  

f or  the B o a r d  o f  G a m e  e i t h e r  to m o d i f y  o r  r e p e a l  e x i s t i n g  r e g u l a ­

t i o n s  o r  to a d o p t  n e w  r e g u l a t i o n s .  T h e  a d v i s o r y  c o m m i t t e e s  m e e t  

d u r i n g  t h a t  t i m e  p e r i o d  to d e v e l o p  a n y  p r o p o s a l s  to s u b m i t .  T h e  

p r o p o s a l s  a r e  t r a n s m i t t e d  to th e d e p a r t m e n t  w h i c h  a s s e m b l e s  a 

p r o p o s a l  p a c k e t  a n d  s e n d s  t h o s e  b a c k  o u t  to the  p u b l i c  a n d  t h e  

a d v i s o r y  c o m m i t t e e s  f o r  r e v i e w  a n d  c o m m e n t .  W r i t t e n  c o m m e n t s  o n  

the p r o p o s a l s  m a y  b e  s u b m i t t e d  o n c e  t h e  p r o p o s a l  p a c k e t  h a s  b e e n  

d i s t r i b u t e d .  T h e  a d v i s o r y  c o m m i t t e e s  g e n e r a l l y  h a v e  a n o t h e r  set  

of  m e e t i n g s  d u r i n g  t h i s  p e r i o d  to r e v i e w  t h o s e  p r o p o s a l s  a n d  to 

d e v e l o p  p o s i t i o n s  on  them. T h i s  p r o p o s a l  p a c k e t  is in  a d d i t i o n  

to t h e  l e g a l  n o t i c e  r e q u i r e d  b y  th e  s t a t e  A d m i n i s t r a t i v e  P r o c e ­

d u r e  Ac t,  A S  4 4 . 6 2 . 1 9 0 .

T h e  B o a r d  o f  G a m e  m e e t i n g s  a r e  o r g a n i z e d  l a r g e l y  on  a 

r e g i o n a l  b a s i s ,  so t h a t  p e o p l e  a r e  a b l e  to t a l k  a b o u t  a l l  th e  

d i f f e r e n t  s p e c i e s  t h a t  o c c u r  in a p a r t i c u l a r  r e g i o n ,  a n d  n o t  h a v e  

to r e m a i n  at t h e  l o c a t i o n  o f  t he  m e e t i n g  f o r  its e n t i r e  d u r a t i o n .  

In p r o c e e d i n g  t h r o u g h  e a c h  g e o g r a p h i c  a r e a  o f  th e s t a t e  d u r i n g  a 

m e e t i n g ,  the b o a r d  f o l l o w s  th e s a m e  g e n e r a l  p r o c e d u r e .  P.eports 

are g i v e n  b y  the d e p a r t m e n t ,  o r a l  p u b l i c  t e s t i m o n y  is ta k e n ,  a n d  

b o a r d  d e l i b e r a t i o n s  b e g i n .

S h o r t l y  a f t e r  t h i s  l a w s u i t  w a s  f i l e d ,  a t t o r n e y s  f o r  

p l a i n t i f f s  s u b m i t t e d  a p r o p o s a l  to t h e  B o a r d  o f  G a m e  f o r  c o n s i d ­

e r a t i o n  d u r i n g  it s M a r c h  1 9 8 5  m e e t i n g .  T h e  p r o p o s a l  r e a d :
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1 In o r d e r  to p r o v i d e  fo r s u b s i s t e n c e  u s e s ,  it 
is p r o n o s e d  t h at  w i t h  r e s p e c t  to m o o s e  a n d  
c a r i b o u  t h e r e  be n o  c l o s e d  s e a s o n  a n d  no 
i n d i v i d u a l  b a g  l i m i t s  f o r  t h o s e  d o m i c i l e d  in 
L i m e  V i l l a g e  in U n i t  19.

T h e  j u s t i f i c a t i o n  f o r  the p r o p o s a l  w a s  t h e  K a r i  R e p o r t  ( p l a i n­

ti f f s '  E x h i b i t  1; see f o o t n o t e  8) a n d  t h a t  r e p o r t  w a s  a v a i l a b l e  

to a n d  c o n s i d e r e d  b y  the B o a r d  o f  G a m e  d u r i n g  the M a r c h  m e e t i n g .  

P l a i n t i f f s '  a t t o r n e y s  p a r t i c i p a t e d  e x t e n s i v e l y  in the B o a r d  of 

G a m e  p r o c e e d i n g s .

A t  the  M a r c h  1985 m e e t i n g ,  th e B o a r d  o f  G a m e  w a s  

o p e r a t i n g  u n d e r  the M a d i s o n  d e c i s i o n  p u r s u a n t  to w h i c h ,  u n d e r  

A l a s k a ' s  f i r s t  s u b s i s t e n c e  law, s u b s i s t e n c e  u s e s  o f  g a m e  h a d  to 

b e a u t h o r i z e d  f or  b o t h  u r b a n  a n d  r u r a l  A l a s k a n s .  T h e  B o a r d  o f  

G a m e  a d d r e s s e d  the p r o b l e m  p o s e d  b y  M a d i s o n  as r e g a r d s  m e e t i n g  

the s u b s i s t e n c e  n e e d s  o f  the r e s i d e n t s  o f  L i m e  V i l l a g e  b y  

c r e a t i n g  th e L i n e  V i l l a g e  m a n a g e m e n t  a r e a .  5 A A C  § 8 8 . 500(6 )( A ) ; 

A p p e n d i x  I at 30. In s u p p o r t  o f  t h a t  r e g u l a t i o n ,  the B o a r d  o f  

G a m e  a d o p t e d  f o r m a l  " f i n d i n g s " .  S t a t e ' s  E x h i b i t  13. B a s e d  u p o n  

p u b l i c  t e s t i m o n y  a n d  th e  K a r i  R e p o r t ,  th e B o a r d  o f  G a m e  f o u n d :

(1) t h a t  the. r e s i d e n t s  o f  L i n e  V i l l a g e  are 

" e x t r e m e l y  d e p e n d e n t  o n  m o o s e  a n d  c a r i ­

b o u  in [gam e m a n a g e m e n t  u n it ] 1 9 ( A ) . "

S t a t e ' s  E x h i b i t  13.

(2) t h a t  " t h e  ^0 r e s i d e n t s  o f  L i m e  V i l l a g e  

a re  p r o b a b l y  th e  m o s t  g e o g r a p h i c a l l y  

i s o l a t e d  a n d  s u b s i s t e n c e  d e p e n d e n t  

p e o p l e  in the s t a t e . "  Id.

AO 72Rbv.8/82)
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(3) t h a t  m o o s e  a n d  c a r i b o u  w e r e  p a r t i c u l a r l y  

i m p o r t a n t  to L i m e  V i l l a g e  r e s i d e n t s  a n d  

t h a t  t h e s e  a n i m a l s  " s u p p l y  the h i g h e s t  

p r o p o r t i o n  o f  the f o o d  e a t e n  b y  r e s i ­

d e n t s  o f  t h e  a r e a . "  Id.

(4) t h a t  L i m e  V i l l a g e  r e s i d e n t s  h a v e  " c u s­

t o m a r i l y  h a r v e s t e d  m o o s e  a n d  c a r i b o u  on  

a n  o p p o r t u n i s t i c  b a s i s  t h r o u g h o u t  th e 

y e a r ." Id.

(5) t h a t  t he  m o o s e  p o p u l a t i o n s  w e r e  s t a b l e  

a n d  t h a t  th e c a r i b o u  p o p u l a t i o n  in t h e  

a r e a  w a s  a t  a h i g h  l e v e l  a n d  g r o w i n g .

Id.

T h e  B o a r d  o f  G a m e  c o n c l u d e d  t h a t  e s t a b l i s h i n g  a m a n a g e m e n t  a r e a  

f o r  L i m e  V i l l a g e  w o u l d  p r o v i d e  a r e a s o n a b l e  o p p o r t u n i t y  f o r  t h e  

r e s i d e n t s  o f  L i m e  V i l l a g e  a n d  o t h e r  A l a s k a n s  to h a r v e s t  m o o s e  in 

t h e  a r e a ,  a n d  t h a t  a n  i n c r e a s e  i n the c a r i b o u  b a g  l i m i t  in  t h e  

a r e a  as w e l l  as a n  i n c r e a s e  i n  t he  l e n g t h  in the m o o s e  s e a s o n  

w o u l d  b e  a m o r e  r e a s o n a b l e  m e c h a n i s m  f o r  p r o v i d i n g  f o r  s u b s i s ­

t e n c e  u s e s  t h a n  the t h e n  c u r r e n t ,  m o r e  l i m i t e d ,  o p p o r t u n i t i e s .  

Id.

10
T h e  B o a r d  o f  G a m e  n o t e d  t h a t  th e u s u a l  h u n t i n g  p e r i o d s  

f o r  m o o s e  a n d  c a r i b o u  i n c l u d e  fa l l ,  w i n t e r ,  a n d  s p r i n g ,  a n d  
t h a t  r e c e n t  s h o r t  s e a s o n s  i n  S e p t e m b e r ,  N o v e m b e r ,  a n d  
F e b r u a r y  ( w h i c h  w e r e  a u t h o r i z e d  b y  r e g u l a t i o n )  h a v e  " n o t  
f u l l y  a c c o m m o d a t e d  t h e  o p p o r t u n i t y  f o r  l o c a l  r e s i d e n t s  to 
l e g a l l y  o b t a i n  t h e  m o o s e  t h e y  n e e d . "  S t a t e ' s  E x h i b i t  13.
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B a s e d  o n  t h e s e  f i n d i n g s ,  c a r i b o u  h u n t i n g  r e g u l a t i o n s

f o r  t h e  L i m e  V i l l a g e  m a n a g e m e n t  a r e a  w e r e  r e v i e w e d  b y  the B o a r d  

o f  G a m e ,  i n c r e a s i n g  t h e  c a r i b o u  b a g  l i m i t  to f i v e  f o r  L i m e  

V i l l a g e  r e s i d e n t s .  5 A A C  § 8 1 . 3 2 0  ( R e g i s t e r  94 a t  5 - 1 4 A d ; A p p e n ­

d i x  I at 2 3 ) . ^  T h e  c a r i b o u  s e a s o n  r e m a i n e d  t he sam e,  A u g u s t  10 

t h r o u g h  M a r c h  31. W i t h  r e s p e c t  to m o o s e  h u n t i n g ,  t he  B o a r d  o f  

G a m e  e x t e n d e d  t h e  s e a s o n  w i t h i n  t h e  L i m e  V i l l a g e  m a n a g e m e n t  a r e a  

to b e  o p e n  A u g u s t  10 t h r o u g h  S e p t e m b e r  25, N o v e m b e r  20 t h r o u g h

D e c e m b e r  31, a n d  F e b r u a r y  1 t h r o u g h  M a r c h  31, f o r  a t o t a l  o f  148 

day s . 5 A A C  § 8 1 . 3 2 0  ( R e g i s t e r  94 at 5 - 1 4 4 n ;  A p p e n d i x  I a t  16). 

A l t h o u g h  b a s e d  u p o n  s u b s i s t e n c e  r e l a t e d  i n f o r m a t i o n ,  t h e s e  r e g u ­

l a t i o n s  w e r e  i n c l u d e d  i n  the g e n e r a l l y  a p p l i c a b l e  " b i g  g a m e "  

r e g u l a t i o n s .  I d .

In J u n e ,  1985, as a c o n s e q u e n c e  o f  t h e  h o l d i n g  in S t a t e

o f  A l a s k a  v. E l u s k a , 6 98  P . 2d 1 7 4  ( A l a s k a  Ct. A p p . A p r i l  12,

1 ?
1 9 8 5 )““, the B o a r d  o f  G a m e  m e t  in e m e r g e n c y  s e s s i o n  to a d o p t  s u b ­

s i s t e n c e  r e g u l a t i o n s  s e p a r a t e  f r o m  t h e  g e n e r a l  h u n t i n g  r e g u l a ­

t i o n s  i n  o r d e r  t.o m a k e  the c l o s e d  s e a s o n  r e g u l a t i o n s  e n f o r c e a b l e  

as to s u b s i s t e n c e  h u n t e r s .  Th e  i n t e r p r e t a t i o n  o f  M a d i s o n - - t h a t  

a i l  A l a s k a n s  w e r e  e l i g i b l e  to p a r t i c i p a t e  in s u b s i s t e n c e  u s e s - -

11

12

T h e  v a r i o u s  r e g u l a t i o n s  w h i c h ,  a t  t i m e s  p e r t i n e n t
h e r e t o ,  h a v e  b e e n  p r o m u l g a t e d  b y  t h e  B o a r d  o f  G a m e  w i t h  
r e s p e c t  to the t a k i n g  o f  m o o s e  a n d  c a r i b o u  a r e  c o l l e c t e d  in
A p p e n d i x  I at 14 to 32. T h e  r e g u l a t i o n s  a r e  m o s t  e a s i l y
d i s t i n g u i s h e d  b y  r e f e r e n c e  to t he  " R e g i s t e r "  n u m b e r  a s s i g n e d  
to ea ch. L i m e  V i l l a g e  is l o c a t e d  in G a m e  M a n a g e m e n t
U n i t  19A.

R e v e r s e d , 7 2 4  P . 2 d  5 1 4  ( A l a s k a  A u g .  29, 1 9 8 6 ) .

A O  72 
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<  c

I 1 s t i l l  a p p l i e d  at t h a t  ti m e .  D u r i n g  t h a t  m e e t i n g ,  th e r e g u l a t i o n s

2 g o v e r n i n g  t h e  h a r v e s t i n g  o f  m o o s e  a n d  c a r i b o u  i n the L i m e  V i l l a g e

3
m a n a g e m e n t  a r e a  w e r e  n o t  m o d i f i e d  e x c e p t  t h a t  t h e y  w e r e  d e n o m i­

4 n a t e d  " s u b s i s t e n c e  r e g u l a t i o n s "  s e p a r a t e  f r o m  t h e  g e n e r a l  h u n t i n g

5 r e g u l a t i o n s .  5 A A C  §§ 8 3 . 0 2 5 ( 2 )  a n d  8 8 . 0 4 5 ( 2 )  ( R e g i s t e r  95 at

6 E R - 1 0 0  a n d  E R - 1 0 2 ;  A p p e n d i x  I at 24 a n d  17). T h e s e  r e g u l a t i o n s

7 a p p e a r  to h a v e  b e e n  s u b s e a u e n t l v  r e p u b l i s h e d  w i t h o u t  c h a n g e  as

8 p e r m a n e n t  r e g u l a t i o n s .  5 A A C  §§ 8 8 . 0 2 5 ( 2 )  a n d  8 8 . 0 4 5 ( 2 )  ( R e g i s­

I 9 ter 96 a t  5 - 1 6 6 . 1 7  a n d  5 - 1 6 6 . 1 9 ;  A p p e n d i x  I a t  25 a n d  18).

10 B e c a u s e  o f  the a d o p t i o n  o f  A l a s k a ' s  s e c o n d  s u b s i s t e n c e

11 l a w  in e a r l y  1986, a n  e m e r g e n c y  m e e t i n g  o f  t h e  B o a r d  o f  G a m e  w a s

12 c a l l e d  in  M a y  a n d  J u n e  o f  1 9 8 6  tc a d d r e s s  t h o s e  r e g u l a t i o n s  m o s t

13 in n e e d  o f  m o d i f i c a t i o n .  A t  th at  m e e t i n g ,  t h e  B o a r d  o f  G a m e

14 e x a m i n e d  th e m o o s e  r e g u l a t i o n s  a p p l i c a b l e  to L i m e  V i l l a g e .

15 P r e l i m i n a r i l y ,  t h e  3 o a r d  o f  G a m e  d e t e r m i n e d  th a t ,  u n d e r

16 A S  1 6 . 0 5 . 9 4 0 ( 2 5 ) ,  L i n e  V i l l a g e  is a r u r a l  a r e a  a n d  t h a t  t h e  u s e s

17 of  m o o s e  b y  r e s i d e n t s  o f  t h a t  a r e a  w e r e  c u s t o m a r y  a n d  t r a d i t i o n a l

18 u n d e r  t h e  e i g h t  c r i t e r i a  o u t l i n e d  in 5 A A C  § 9 9 . 0 1 0 ( b ) .  T h e

19 B o a r d  o f  G a m e  t h e n  d i s c u s s e d  v a r i o u s  m o d i f i c a t i o n s  w h i c h  c o u l d  b e

20 m a d e  to t h e  m o o s e  h u n t i n g  r e g u l a t i o n s  u n d e r  th e n e w  s u b s i s t e n c e

21 law, w h i c h  w e r e  n o t  p o s s i b l e  u n d e r  M a d i s o n .  T h e  m a j o r  d i f f e r e n c e

22 in th e  l e g a l  p a r a m e t e r s  w a s  t h a t  the R o a r d  o f  G a m e  a g a i n  h a d  t h e

23 a u t h o r i t y  to i d e n t i f y  s u b s i s t e n c e  u s e s  o n  a c o m m u n i t y  o r  a r e a

24 b a s i s ,  a n d  t hu s c o u l d  o n c e  a g a i n  l e g a l l y  a u t h o r i s e  s u b s i s t e n c e

25 h u n t i n g  f o r  o n l y  t h o s e  r e s i d e n t s  d o m i c i l e d  in L i m e  V i l l a g e ,

26 r a t h e r  t h a n  b e i n g  r e c u i r e d  to a u t h o r i z e  s u b s i s t e n c e  h u n t i n g  f o r
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a l l  A l a s k a n s ,  b o t h  r u r a l  a n d  u r b a n  r e s i d e n t s ,  w h o  w i s h e d  to p a r ­

t i c i p a t e  i f  s u b s i s t e n c e  u s e s  w e r e  p r e s e n t .

T h e  B o a r d  o f  G a m e  m o d i f i e d  the a p p l i c a b l e  r e g u l a t i o n s  

b y  c l o s i n g  the  L i m e  V i l l a g e  m a n a g e m e n t  a r e a  to h u n t i n g  b y  p e r s o n s  

o t h e r  t h a n  t h o s e  d o m i c i l e d  w i t h i n  th e a r e a .  W i t h i n  th e L i m e  

V i l l a g e  m a n a g e m e n t  a r ea , m o o s e  h u n t i n g  w a s  a l l o w e d  ( o p e n  s e a s o n )

f r o m  A u g u s t  10 t h r o u g h  S e p t e m b e r  25, a n d  N o v e m b e r  20 t h r o u g h

M a r c h  31, a t o t a l  o f  179 day s.  5 A A C  § 8 8 . 0 4 5 ( 2 )  ( R e g i s t e r  100 

a t 5 - 1 6 6 . 1 9 ;  A p p e n d i x  I a t  19). A d d i t i o n a l l y ,  the B o a r d  o f  G a m e  

r a i s e d  the b a g  l i m i t  f r o m  o n e  to t wo  m o o s e ,  a n d  e s t a b l i s h e d  a 

q u o t a  f o r  th e  L i m e  V i l l a g e  m a n a g e m e n t  a r e a  o f  t w e n t v  m o o s e ,  te n 

o f  w h i c h  c o u l d  b e  c o w s . I d .

I n  th e f i n d i n g  o f  a n  e m e r g e n c y ,  w h i c h  the B o a r d  o f  G a m e

m a d e  in o r d e r  to s u p p o r t  the e m e r g e n c y  r e g u l a t i o n s  a c o D t e d  at the

J u n e  1 9 8 6  m e e t i n g ,  t he  B o a r d  o f  G a m e  e x p l a i n e d  th at:

[ I] n l i g h t  o f  the r e c e n t  l e g i s l a t i o n ,  a c o m ­
p r e h e n s i v e  r e v i e w  o f  t h e  h u n t i n g  r e g u l a t i o n s  
is ... r e q u i r e d ,  to m a x i m i z e  e n f o r c e a b i l i t y ,  
a n d  to m a k e  s u b s i s t e n c e  a n d  o t h e r  h u n t i n g  

o p p o r t u n i t i e s  f o r  the c o m i n g  s e a s o n s  as 
c o n s i s t e n t  as p r a c t i c a b l e  w i t h  the l e g i s l a­

t u r e ' s  i n t e nt .

S t a t e ' s  E x h i b i t  19 at 1. T h e  B o a r d  o f  G a m e  e x p l a i n e d  t h a t  it h a d  

to r e v i e w  a t  t h a t  e m e r g e n c y  m e e t i n g  c e r t a i n  r e g u l a t i o n s  w h i c h  h a d  

b e e n  a d o p t e d  th e p r e v i o u s  y e a r  in r e s p o n s e  to t h e  E l u s k a  d e c i s i o n  

i n c o m b i n a t i o n  w i t h  th e M a d i s o n  d e c i s i o n ,  a n d  a l s o  " r e g u l a t i o n s  

a b o u t  w h i c h  p u b l i c  c o m m e n t  o r  Departme-' a o f  F i s h  a n d  G a m e  r e c o m ­

m e n d a t i o n s  w e r e  r e c e i v e d  s i n c e  the  r e g u l a t i o n s  w e r e  a d o p t e d  i n  

J u n e  1 9 8 5 . "  Id. T h e  B o a r d  o f  G a m e  e x D l a i n e d  in the f i n d i n g s
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t h a t  at i t s  n e x t  r e g u l a r  m e e t i n g  on h u n t i n g  r e g u l a t i o n s ,  t h e n  

s c h e d u l e d  to  b e g i n  M a r c h  30, 1987, th at  p u b l i c  c o m m e n t  w o u l d  be 

tak en . T h e  B o a r d  o f  G a m e  a c k n o w l e d g e d  th at  du e  to the e m e r g e n c y

n a t u r e  o f  t h e  m e e t i n g s ,  d e c i s i o n s  h a d  b e e n  m a d e  w i t h o u t  p u b l i c

c o m m e n t  a n d  m i g h t  r e q u i r e  a m e n d m e n t .  T h e  B o a r d  of  G a m e  l o o k e d  

t o w a r d  m o d i f y i n g  b o t h  the e m e r g e n c y  a n d  o t h e r  r e g u l a t i o n s  in 

r e s p o n s e  to the n e w  l e g i s l a t i o n  a n d  "i n l i g h t  o f  p u b l i c  t e s t i m o n y  

a n d  c o m m e n t s  f r o m  t h e  a d v i s o r y  c o m m i t t e e s  a n d  r e g i o n a l  c o u n c i l s  

at f u t u r e  m e e t i n g s ,  a n d  as m o r e  i n f o r m a t i o n  b e c o m e s  a v a i l a b l e  

o v e r  t i m e . "  S t a t e ' s  Exhibit: 19 at 2.

I n A p r i l  1987, the B o a r d  o f  G a m e  m e t .  B a s e d  u p o n  the

s e c o n d  s u b s i s t e n c e  law, the m a n a g e m e n t  a r e a  f o r  L i m e  V i l l a g e ,  as

w e l l  as t h e  a n t l e r l e s s  m o o s e  a n d  m o o s e  o u c t a s ,  w e r e  r e p e a l e d .  

B a s e d  u p o n  t h e  c u m u l a t i v e  1985-1987 r e c r r d  a n d  f u r t h e r  d e l i b e r a ­

t i o n s  at t h e  A p r i l  m e e t i n g ,  the B o a r d  o f  G a m e  a d o p t e d  the f o l l o w­

in g  r e g u l a t i o n s  a p p l i c a b l e  to the t a k i n g  of  c a r i b o u  a n d  m o o s e  b y  

s u b s i s t e n c e  h u n t e r s  i n the g a m e  m a n a g e m e n t  a r e a  in w h i c h  L i m e  

V i l l a g e  is l o c a t e d :

U N I T

(2)

OPEN SEASON

Unit 19(A) south of the Residents of Line
Kuskokwin River and Village:

PAG LIMIT

Five caribou.

Unit 19(B) Aug. 10 - Mar. 31

Other Subsistence 
Hunters: '
Aug. 10 - Oct. 31

Nov. 1 - Mar. 31

One caribou. 

Three caribou.

j A A C  § 8 8 . 0 2 5 ( 2 )  ( R e g i s t e r  103  at 5 - 1 6 6 . 1 6 ;  A p p e n d i x  I a t  27)

AO 72
3«v.8/82)

M E M O R A N D U M  O F  D E C I S I O N P a g e  2 5  o f  58



2

3

4

5

6

7

8 

9

10 

11 

12

13

14

15

16

17

18

19

2 0  

21 

22

23

24

25

26

1

AO  72
Sev.8/82)

UNIT OPEN SEASON BAG LIMIT

(2)

Unit 19, for residents Aug. 10 - Sept. 25 Two moose, only one of which
of Lime Village only Nov. 20 - Mar. 31 may be a cow.

Unit 19(A) Sept. 1 - Sept. 20 One bull.

Nov. 20 - Nov. 30 One moose.
Feb. 1 - Feb. 10

5 A A C  § 8 8 . 0 4 5 ( 2 )  ( R e g i s t e r  103 a t  5 - 1 6 6 . 1 8 ;  A p p e n d i x  I at 20).

C.

C o n s i s t e n c y  o f  R e g u l a t i o n s  w i t h  S t a t e  L a w  

T h e  A l a s k a  B o a r d s  o f  G a m e  a n d  F i s h e r i e s ,  or  t h e i r  e q u i ­

v a l e n t s ,  h a v e  r e g u l a t e d  the t a k i n g  o f  f i s h  a n d  g a m e  b y  c o m m e r c i a l  

o p e r a t o r s  a n d  b y  t h e  g e n e r a l  p u b l i c  in A l a s k a  f or  a l m o s t  t h i r t y  

y e a r s .  T h e r e  h a s  b e e n  s i g n i f i c a n t  c o m p e t i t i o n  b e t w e e n  c o m m e r c i a l  

i n t e r e s t s  a n d  s p o r t  h u n t e r s  a n d  f i s h e r m e n .  A l a s k a ' s  e n d o r s e m e n t  

o f  th e  s u b s i s t e n c e  l i f e s t y l e  p u r s u a n t  to A N I L C A  ha s rectuired t h a t  

th e s t a t e  g a m e  m a n a g e r s  d e a l  w i t h  a new, t h i r d ,  c o m p e t i n g  c l a i m  

u p o n  a v a i l a b l e  f i s h  a n d  game.  T h i s  t a s k  h a s  n o t  b e e n  e a sy , as 

th e h i s t o r y  o f  the d e v e l o p m e n t  o f  A l a s k a  la w  r e g a r d i n g  s u b s i s ­

t e n c e  h u n t i n g  a n d  f i s h i n g  i n d i c a t e s .  F i s h  a n d  g a m e  a u t h o r i t i e s  

h a v e  n o t  o n l y  h a d  to d e a l  w i t h  a n o t h e r  c o m p e t i n g  a p p l i c a t i o n  o f  

f i s h  a n d  gam e,  b u t  o n e  e n t i t l e d  to " p r e f e r e n c e  o v e r  o t h e r  c o n ­

s u m p t i v e  u s e s  . . . . "  § 6, ch. 52 S L A  .1986, A S  1 6 . 0 5 . 2 5 8 ( c ) .  T h e

j o b  o f  d e a l i n g  w i t h  s u b s i s t e n c e  w a s  r e n d e r e d  e v e n  m o r e  d i f f i c u l t  

f o r  t h e  B o a r d  o f  G a m e  b e c a u s e  it h a s  b e e n  c a u g h t  b e t w e e n  th e  

d e m a n d s  o f  t h e  c o u r t s  o f  the  S t a t e  o f  A l a s k a  a n d  the  A l a s k a  

L e g i s l a t u r e .
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The c o u r t  c o m m e n d s  the B o a r d  o f  G a m e  f o r  its e f f o r t s  tc| 

fit s u b s i s t e n c e  in its p r o p e r  p l a c e  in l i g h t  c f  t he  d i f f i c u l t  (if\ 

n o t  i m p o s s i b l e )  s i t u a t i o n  w h i c h  a r o s e  f r o m  t h e  M a d i s o n  d e c i s i o n .  

M a d i s o n  o p e n e d  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  to u r b a n  as w e l l  

as r u r a l  r e s i d e n t s  o f  A l a s k a  u n d e r  A l a s k a ' s  f i r s t  s u b s i s t e n c e N

law. Ch. 151, S L A  1978. T h e  r e s u l t  in M a d i s o n  w a s ,  f o r  a time, 

the l a s t  w o r d  on  the s u b j e c t  u n d e r  A l a s k a  law; b u t  the r e s u l t  w a s  

t o t a l l y  a t  o d d s  w i t h  A N I L C A ,  w h i c h  d e f i n e s  th e s u b s i s t e n c e  u s e s  

w h i c h  a r e  e n t i t l e d  to p r i o r i t y  in t e r m s  o f  " t h e  c u s t o m a r y  a n d  

t r a d i t i o n a l  u s e s  by  r u r a l  A l a s k a  r e s i d e n t s  o f  w i l d ,  r e n e w a b l e  

r e s o u r c e s " .  A N I L C A  § 803, 16 U . S . C .  § 3113 .

W i t h  t h e  e n a c t m e n t  o f  A l a s k a ' s  s e c o n d  s u b s i s t e n c e  law, 

ch. 52, S L A  1986 , the t e n s i o n  c r e a t e d  b v  t he  c o n f l i c t i n g  d e m a n d s  

o f  M a d i s o n  a n d  A N I L C A  w e r e  r e s o l v e d .  S u b s i s t e n c e  u s a g e  o f  g a m e  

w a s  a g a i n  the p r o v i n c e  o f  t h o s e  l i v i n g  in " r u r a l "  A l a s k a .  S e c ­

t i o n s  6, 10, 11, ch. 52, S L A  1986, A S  1 6 . 0 5 . 2 5 8 ,  A S  1 6 . 0 5 . 9 4 0 ( 2 5 )  

13
a n d  (30). T h e  B o a r d  o f  G a m e  h a s  n o w  r e v i e w e d  i t s  L i m e  V i l l a g e  

h u n t i n g  r e g u l a t i o n s  t w i c e  s i n c e  th e l a t t e r  s t a t u t e  w a s  e n a c t e d .

As d i s c u s s e d  h e r e i n a b o v e ,  p l a i n t i f f s  c l a i m  t h a t  t h e  

B o a r d  o f  G a m e  r e g u l a t i o n s  e s t a b l i s h i n g  s e a s o n s  a n d  b a g  l i m i t s  o n  

th e t a k i n g  o f  m o o s e  a n d  c a r i b o u  a r e  u n l a w f u l  a n d  t h e r e f o r e  n o t  

v a l i d .  T h e  c o u r t  c o n c l u d e s  t h a t  t h e  L i m e  V i l l a g e  h u n t i n g  r e g u l a ­

t i o n s  a r e  i n d e e d  u n l a w f u l .

13
So c o d i f i e d  i n  A S  16 .05 . In ch. 52, t h e  d e f i n i t i o n  o f  

" s u b s i s t e n c e  u s e s "  a n d  " r u r a l  a r e a "  w e r e  s e t  o u t  as 
A S  1 6 . 0 5 . 9 4 0 ( 2 3 )  a n d  (32).
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A s  a l r e a d y  n o t e d ,  A S  1 6 . 0 5 . 2 5 5 ( a )  g r a n t s  the B o a r d  o f  

G a m e  the g e n e r a l  a u t h o r i t y  to a d o p t  r e g u l a t i o n s  " it  c o n s i d e r s  

a d v i s a b l e "  o n  the s u b j e c t s  o f  " o p e n  a n d  c l o s e d  s e a s o n s " ,  S e c ­

ti o n  2 5 5 ( a ) ( 2 ) ,  a n d  " b a g  l i m i t s " ,  S e c t i o n  2 5 5 ( a ) ( 4 ) .  T h e  s e c o n d  

s u b s i s t e n c e  l a w  g r a n t s  the B o a r d  o f  G a m e  s p e c i f i c  a u t h o r i t y  to 

a d o p t  r e g u l a t i o n s  f i x i n g  " s e a s o n s  [and] b a g  l i m i t s "  w i t h  r e s p e c t  

to s u b s i s t e n c e  h u n t i n g .  § 6, ch. 52, S L A  1986, A S  1 6 . 0 5 . 2 5 8 ( f ) .  

C l e a r l y ,  t h e  B o a r d  o f  G a m e  h a s  t h e  p o w e r  to e s t a b l i s h  s e a s o n s  a n d  

b a g  l i m i t s  as to t h e  s u b s i s t e n c e  t a k i n g  o f  m o o s e  a n d  c a r i b o u .

As  a p r e d i c a t e  to i s s u i n g  r e g u l a t i o n s ,  A l a s k a ' s  s e c o n d  

s u b s i s t e n c e  l a w  r e q u i r e s  e x t e n s i v e  a n a l y s i s  o f  u n d e r l y i n g  da ta,  

f a c t - f i n d i n g ,  a n d  t h e n  d e c i s i o n - m a k i n g  b y  the B o a r d  o f  G a m e .  T h e  

b o a r d  is r e q u i r e d  to " i d e n t i f y  g a m e  p o p u l a t i o n s  . . . t h a t  n r e  

c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  u s e d  f o r  s u b s i s t e n c e  in e a c h  r u r a l  

a r e a  i d e n t i f i e d  b y  the b o a r d s . "  § 6, ch. 52, S L A  1986, 

A S  1 6 . 0 5 . 2 5 8 ( a ) .  T h e  b o a r d  is r e q u i r e d  to f i n d  w h a t  p o r t i o n ,  if  

any , o f  g a m e  p o p u l a t i o n s  i d e n t i f i e d  u n d e r  S e c t i o n  2 5 8 ( a )  " c a n  b e  

h a r v e s t e d  c o n s i s t e n t  w i t h  s u s t a i n e d  y i e l d . "  S e c t i o n  2 5 8 ( b ) ( 1 ) .  

T h e  3 o a r d  o f  G a m e  is t h e n  to d e t e r m i n e  h o w  m u c h  o f  t h a t  h a r v e s t -  

a b l e  g a m e  is n e e d e d  to " p r o v i d e  a r e a s o n a b l e  o p p o r t u n i t y  to 

s a t i s f y  t h e  s u b s i s t e n c e  u s e s  [of g a m e ] . "  S e c t i o n  2 5 8 ( b ) ( 2 ) .  

F i n a l l y ,  u p o n  c o m p l e t i o n  of t h i s  e v a l u a t i o n  p r o c e s s ,  the  b o a r d  is 

to a d o p t  r e g u l a t i o n s  f o r  e a c h  g a m e  p o p u l a t i o n  f o r  w h i c h  a h a r -  

v e s t a b l e  p o r t i o n  is d e t e r m i n e d  to e x i s t .  A p p 1 " c a b l e  to th e f a c t s  

o f  t h i s  c as e ,  S e c t i o n  2 5 8 ( c )  p r o v i d e s  that :
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If t h e  h a r v e s t a b l e  p o r t i o n  [of t h e  g a m e  p e c u ­
l a t i o n !  is n o t  s u f f i c i e n t  to a c c o m m o d a t e  a l l  
c o n s u m p t i v e  u s e s  o f  t h e  [game] p o p u l a t i o n ,  
b u t  is s u f f i c i e n t  to a c c o m m o d a t e  s u b s i s t e n c e  
u s e s  o f  the [game] p o p u l a t i o n ,  t h e n  n o n w a s t e ­
fu l  s u b s i s t e n c e  u s e s  s h a l l  b e  a c c o r d e d  a 
p r e f e r e n c e  o v e r  o t h e r  c o n s u m p t i v e  u s e s ,  a n d  
t h e  r e g u l a t i o n s  s h a l l  p r o v i d e  a r e a s o n a b l e  
o p p o r t u n i t y  to s a t i s f y  t h e  s u b s i s t e n c e  u s e s .  
If the h a r v e s t a b l e  p o r t i o n  is s u f f i c i e n t  to 
a c c o m m o d a t e  the s u b s i s t e n c e  u s e s  o f  the 
[game] p o p u l a t i o n ,  t h e n  t h e  b o a r d s  m a y  
p r o v i d e  f o r  o t h e r  c o n s u m p t i v e  u s e s  o f  t h e  
r e m a i n d e r  o f  the h a r v e s t a b l e  p o r t i o n .

T h e  f o r e g o i n g  d i s c u s s i o n  s u g g e s t s  t h r e e  a r e a s  o f  p o s s i b l e

i n q u i r y  w i t h  r e s p e c t  to the r e g u l a t i o n s  a d o p t e d  b y  t h e  B o a r d  o f  

G a m e  a n d  p e r t a i n i n g  to the t a k i n g  o f  m o o s e  a n d  c a r i b o u  b y  t h e  

r e s i d e n t s  o f  L i m e  V i l l a g e ,  A l a s k a :

(1) Do b a g  l i m i t s  a n d  s e a s o n s  f o r  t h e  t a k i n g

o f  m o o s e  a n d  c a r i b o u  o n  t h e i r  f a c e  v i o ­

l a t e  A l a s k a ' s  s e c o n d  s u b s i s t e n c e  lav;?

(2) H a s  t h e  B o a r d  o f  G a m e  f o l l o w e d  t h e

r e q u i r e d  s t a t u t o r v  a n a l y t i c a l  p r o c e s s  i n  

a d o p t i n g  b a g  l i m i t s  a n d  s e a s o n s  f o r  che  

t a k i n g  o f  m o o s e  a n d  c a r i b o u  b y  L i m e  

V i l l a g e  r e s i d e n t s ?

(3) A r e  the g a m e  r e g u l a t i o n s  i n  q u e s t i o n

a r b i t r a r y  o r  c a p r i c i o u s  i n  t h e  l i g h t  o f  

the e v i d e n c e  in t h e  r e c o r d ?

T h e  t e x t  o f  the c u r r e n t  B o a r d  o f  G a m e  s u b s i s t e n c e

h u n t i n g  r e g u l a t i o n s  p e r t a i n i n g  t o  t h e  t a k i n g  o f  c a r i b o u  a n d  m o o s e  

b y  L i m e  V i l l a g e  r e s i d e n t s  is s e t  f o r t h  a b o v e .  S e e  a l s o , A p p e n -
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1 d i x  I a t  20 a n d  27. T h e s e  r e g u l a t i o n s  m a k e  e x p r e s s  p r o v i s i o n  for

2 " r e s i d e n t s  o f  L i m e  V i l l a g e " .  O v e r  the r e l e v a n t  p e r i o d  of  t i m e

3 ( 1 9 8 0  to 1 9 8 7 ) ,  t he r e g u l a t o r y  p r o v i s i o n s  a p p l i c a b l e  to o p e n

4  s e a s o n s  a n d  b a g  l i m i t s  f o r  the t a k i n g  o f  m o o s e  a n d  c a r i b o u  b y

5 L i m e  V i l l a g e  r e s i d e n t s  h a v e  m o v e d  in the d i r e c t i o n  o f  e x p a n d i n g

6 t h e  s e a s o n s  a n d  t h e  t a k e  a l l o w e d .  S e e  A p p e n d i x  I at 14 to 32.

7 O n  t h e i r  face, t h e s e  r e g u l a t i o n s  do n o t  c o n f l i c t  w i t h

8 A l a s k a ' s  s e c o n d  s u b s i s t e n c e  law. T h a t  l a w  e x p r e s s l y  a u t h o r i z e s

9 u t i l i z a t i o n  o f  s e a s o n a l  a n d  b a g  l i m i t a t i o n s  u p o n  s u b s i s t e n c e

10 h u n t i n g .  § 6 , ch. 52, S L A  1986, A S  1 6 . 0 5 . 2 5 8 ( f ) .  I t  is n e i t h e r

1 1  i m p o s s i b l e  n o r  n e c e s s a r i l y  u n l i k e l y  t h a t  th e s e a s o n s  or ba g

1 2  l i m i t s  as p r e s e n t l y  c o n s t i t u t e d  w o u l d  f a i l  to a c c o m m o d a t e  t he

13 c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  o f  m o o s e  a n d  c a r i b o u  b y  L i m e

14 V i l l a g e  r e s i d e n t s ,  b o t h  in t e r m s  o f  t he  t i m e s  o f  t a k i n g  a n d  the

1 5  q u a n t i t i e s  o f  m e a t  t a k e n .  I f  th e r e q u i r e d  a n a l y s i s  w e r e  p e r -

16 f o r m e d ,  a n d  w i t h  a s u p p o r t i n g  r e c o r d ,  the s e a s o n  a n d  b a g  l i m i t

1 7  r e g u l a t i o n s  n o w  i n  f o r c e  w o u l d  s u r v i v e  p l a i n t i f f s '  c h a l l e n g e .

18 H o w e v e r ,  t h e  c o u r t  f e e l s  c o n s t r a i n e d ,  as a r e s u l t  of

1 9  i t s  r e v i e w  o f  the t r a n s c r i p t s  o f  t h e  B o a r d  o f  G a m e  h e a r i n g s  w h i c h

20 a r e  p a r t  o f  th e r e c o r d ,  to o b s e r v e  t h a t  th e  B o a r d  o f  G a m e  m u s t  in

2 1 t h e  f u t u r e  p r o c e e d  w i t h  s c r u p u l o u s  c a r e  a n d  c a u t i o n  in i m p o s i n g

22 s e a s o n s  a n d  b a g  l i m i t s  o n  s u b s i s t e n c e  h u n t i n g .  B a g  l i m i t s  a n d

23 s e a s o n s  a r e  g a m e  m a n a g e m e n t  t o o l s  w h i c h  h a v e  s e e n  e x t e n s i v e  u s e

24 i n  A l a s k a  a n d  n a t i o n a l l y .  T h e s e  r e s t r i c t i o n s  h a v e  t y p i c a l l y ,  if

25 n o t  u n i v e r s a l l y ,  b e e n  u s e d  to r e g u l a t e  s p o r t  h u n t i n g .  In th is

26 ca se, b a g  l i m i t s  a n d  s e a s o n s  a r e  b e i n g  a p p l i e d  to a v e r y  d i f f e r -
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ent  t y p e  o f  g a m e  use.  In its p u r e s t  form,  the subsi ste r.c e l i f e­

s t y l e  is q u i t e  l i t e r a l l y  the g a i n i n g  o f  o n e ' s  s u s t e n a n c e  o f f  the 

land. T y p i c a l l y ,  the s p o r t  h u n t e r  d o e s  n o t  go h u n g r y  if the 

s e a s o n  e n d s  w i t h o u t  h i s  t a k i n g  a n y  g a m e  or  if h e  h a s  t a k e n  a n d  

e a t e n  h i s  b a g  l i m it .  T h e  s u b s i s t e n c e  h u n t e r  w h o  is w i t h o u t  m e a t  

d u r i n g  a c l o s e d  s e a s o n  o r  w h o  h a s  w i t h  h i s  f a m i l y  c o n s u m e d  a 

f i x e d  b a g  l i m i t  w i l l  g o  h u n g r y  u n l e s s  s o m e  o t h e r  g a m e  o r  f i s h  a r e  

a v a i l a b l e  a n d  in s e a s o n .  H u n g e r  k n o w s  n o t h i n g  o f  s e a s o n s ,  n o r  is 

it s a t i s f i e d  f o r  l o n g  a f t e r  o n e ' s  b a g  l i m i t  h a s  b e e n  c o n s u m e d .

T h e  B o a r d  o f  G a m e  m u s t  b e  a t t e n t i v e  to th e s t a t u t o r y

d e f i n i t i o n  o f  " s u b s i s t e n c e  h u n t i n g "  a n d  " s u b s i s t e n c e  u s e s " .

14
§§ 10 a n d  11, ch. 52, S L A  1986, A S  1 6 . 0 5 . 9 4 0 ( 2 9 )  a n d  (30). 

W h e n  r e a d  t o g e t h e r  as is n e c e s s a r y ,  t h e s e  t e r m s  d e f i n e  s u b s i s ­

t e n c e  h u n t i n g  in t e r n s  of:

( N J o n - c o m m e r c i a l ,  c u s t o m a r y  a n d  t r a d i t i o n a l  
u s e s  o f  w i l d ,  r e n e w a b l e  r e s o u r c e s  b y  a r e s i ­
d e n t  d o m i c i l e d  i n  a r u r a l  a r e a  o f  the s t a t e  
fo r  d i r e c t  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n  as 
f o o d  ... a n d  f o r  the c u s t o m a r y  t r a d e ,  b a r t e r ,  
or s h a r i n g  f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n

T h i s  d e f i n i t i o n  is c r i t i c a l  to t h e  p r o p e r  i m p l e m e n t a t i o n  of  

A l a s k a ' s  s e c o n d  s u b s i s t e n c e  l a w  a n d  w i l l  b e  d i s c u s s e d  f u r t h e r  

h e r e i n a f t e r .  T h e  c o u r t  w o u l d  e m p h a s i s e  at  th is  i n i t i a l  s t a g e  o f  

the r e v i e w  t h a t  th e B o a r d  o f  G a m e  s h o u l d  n o t  t a k e  th e c o u r t ' s  

f o r e g o i n g  c o m m e n t s  to m e a n  t h a t  the a v a i l a b i l i t y  o f  o n e  g a m e

14
T h u s  as c o d i f i e d .  T h e s e  d e f i n i t i o n s  a p p e a r  in A p p e n ­

d i x  I as s u b s e c t i o n s  9 4 0 ( 2 3 )  a n d  9 4 0 ( 3 3 ) .  A p p e n d i x  I at 9, 
10.
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p o p u l a t i o n  o r  o f  a f i s h  s t o c k  is a n  e l e m e n t  o r  a c o n s i d e r a t i o n  

w h i c h  m a y  be e m p l o y e d  to r e s t r i c t  o r  r e d u c e  the d e m o n s t r a t e d  

c u s t o m a r y  a n d  t r a d i t i o n a l  u s e  o f  a n o t h e r  g a m e  p o p u l a t i o n .  

E s t a b l i s h e d  u s e  o f  m o o s e  m a y  n o t  b e  r e s t r i c t e d  s o l e l y  b e c a u s e  

f i s h  a r e  a v a i l a b l e .  T h e  B o a r d  o f  G a m e  m u s t  d e t e r m i n e  s e p a r a t e l y  

t h e  l e v e l  o f  s u b s i s t e n c e  u s a g e  o f  e a c h  g a m e  p o p u l a t i o n .  § 6, 

ch. 52, S L A  1986, A S  1 6 . 0 5 . 2 5 8 ( b ) ( 2 ) .

If b a g  l i m i t s  a n d  s e a s o n s  a r e  i m p o s e d  o n  s u b s i s t e n c e *  

h u n t i n g ,  t h e r e  m u s t  be  s u b s t a n t i a l  e v i d e n c e  in the  r e c o r d  t h a t  ^  

s u c h  r e s t r i c t i o n s  a r e  n o t  i n c o n s i s t e n t  w i t h  c u s t o m a r y  a n d  t r a d i - p *

J .
tiona.1 u s e s  o f  the g a m e  in q u e s t i o n .  It m u s t  be c l e a r  in the'

r e c o r d  t h a t  s u b s i s t e n c e  u s e s  w i l l  be a c c o m m o d a t e d ,  as regards.;*

b o t h  t h e  q u a n t i t y  o r v o l u m e  o f  u s e  a n d  t h e  d u r a t i o n  o f  the use . 

M e e d  is n o t  th e s t a n d a r d .  Ag ai n,  it m a t t e r s  n o t  t h a t  o t h e r  f o o d  

s o u r c e s  m a y  be a v a i l a b l e  at a n y  g i v e n  t i m e  o r  p l a c e .  T h e  s t a n d ­

a r d  is c u s t o m a r y  a n d  t r a d i t i o n a l  u s e  o f  g a m e .

W e  t u r n  n o w  to the s e c o n d  a n d  t h i r d  a r e a s  o f  i n a u i r y - -

n a m e l y ,  the a n a l y s i s  u s e d  a n d  p r o c e d u r e s  f o l l o w e d  b y  th e B o a r d  o f

G a m e  •' a- ;ing r e g u l a t i o n s  o f  s u b s i s t e n c e  h u n t i n g  b y  L i m e  

V i l l a g e  - e s i u e n t s  a n d  t h e  e v i d e n t i a r y  s u p p o r t  f o r  t h o s e  r e g u l a ­

ti on s.  B a s e d  u p o n  the f o l l o w i n g  a n a l y s i s ,  t he  c o u r t  h a s  c o n ­

c l u d e d  t h a t  the c u r r e n t  r e g u l a t i o n s  f o r  t h e  s u b s i s t e n c e  h u n t i n g  

of  m o o s e  a n d  c a r i b o u ,  5 A A C  § 8 8 . 0 2 5  ( R e g i s t e r  103) a n d  5 AA C.

§ 8 8 . 0 4 5  ( R e g i s t e r  103) a r e  d e f i c i e n t  a n d  m u s t  b e  r e e v a l u a t e d  bv 

t h e  B o a r d  o f  Ga m e .
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T h e  g r e a t  b u l k  o f  th e w o r k  d o n e  b y  t h e  B o a r d  o f  G a m e  

w i t h  r e s p e c t  to th e e v a l u a t i o n  of  s u b s i s t e n c e  t a k i n g  o f  m o o s e  a n d  

c a r i b o u  b y  L i m e  V i l l a g e  r e s i d e n t s  w a s  a c c o m p l i s h e d  b e t w e e n  1983  

a n d  19 85. S t a t e ' s  E x h i b i t  1. T h a t  w o r k  c u l m i n a t e d  i n  t h e  B o a r d  

o f  G a m e  h e a r i n g s  o f  M a r c h  27 a n d  29, 1985.  S t a t e ' s  E x h i b i t s  1 2 A  

a n d  12B. A s  a r e s u l t  o f  t h o s e  h e a r i n g s ,  t h e  B o a r d  o f  G a m e  m a d e  

c e r t a i n  f i n d i n g s ,  S t a t e ' s  E x h i b i t  13, a n d  r e g u l a t i o n s  w e r e  

a d o p t e d  f i x i n g  s e a s o n s  a n d  b a g  l i m i t s  f o r  t h e  t a k i n g  o f  m o o s e  an d  

c a r i b o u  b y  L i m e  V i l l a g e  r e s i d e n t s .  5 A A C  § 8 1 . 3 2 0  ( R e g i s t e r  94; 

A p p e n d i x  I a t  16 a n d  23). A l t h o u g h ,  as d i s c u s s e d  a b o v e ,  s o m e  

a d j u s t m e n t s  w e r e  s u b s e q u e n t l y  m a d e  t o  t h e  l a t t e r  r e g u l a t i o n s  (se e  

A p p e n d i x  I a t  1 7 - 2 0  a n d  2 4 - 2 7 ) ,  the u n d e r l y i n g  e v i d e n t i a r y  f o u n­

d a t i o n  a n d  s u b s t a n c e  o f  t h e  r e g u l a t i o n s  p e r t a i n i n g  to t h e  t a k i n g  

o f  m o o s e  or c a r i b o u  b y  L i m e  V i l l a c e  r e s i d e n t s  f o r  s u b s i s t e n c e  

u s e s  w a s  a n d  is to b e  f o u n d  in the M a r c h  1 9 8 5  p r o c e e d i n g s .  W h a t  

f o l l o w e d  w a s  r e f i n e m e n t  a n d  p e r h a p s  r e a c t i o n  to c o n t i n u e d  

p r e s s u r e  f r o m  p l a i n t i f f s .

A t  t he t i m e  w h e n  the f o u n d a t i o n a l  w o r k  f o r  t h e  r e g u l a ­

t i o n s  in q u e s t i o n  w a s  a c c o m p l i s h e d  b y  t h e  B o a r d  o f  G a m e ,  A.laska's 

f i r s t  s u b s i s t e n c e  l a w  w a s  r t i l l  i n  f o r c e .  Ch. 151, S L A  1 9 7 8  

( A p p e n d i x  I a t 1-5). T h e  M a r c h  1 9 8 5  p r o c e e d i n g s  o f  t h e  B o a r d  o f  

G a m e  m u s t  h a v e  b e e n  c o n d u c t e d  u n d e r  a n d  w i t h  r e f e r e n c e  to t h a t  

s t a t u t e ,  n o t  A l a s k a ' s  s e c o n d  s u b s i s t e n c e  law. T h e  p l a i n t i f f s '  

c l a i m s  a n d  t h e  r e g u l a t i o n s  n o w  in f o r c e  m u s t  be e v a l u a t e d  u n d e r  

A l a s k a ' s  s e c o n d  s u b s i s t e n c e  l a w  w h i c h  b e c a m e  e f f e c t i v e  J u n e  1, 

1986. S e c t i o n  13, ch. 52, S L A  1 9 8 6  ( A p p e n d i x  T. a t  11).
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N a t u r a l l y ,  t h e r e  w e r e  s u b s t a n t i a l  s i m i l a r i t i e s  b e t w e e n  

the f i r s t  a n d  s e c o n d  A l a s k a  s u b s i s t e n c e  la ws  i n a s m u c h  as b o t h  

s o u g h t  to q u a l i f y  t he  S t a t e  to m a n a g e  f i s h  a n d  w i l d l i f e  on  p u b l i c  

la n d s  p u r s u a n t  t^ A N I L C A  § 8 0 5 ( d ) ,  16 U . S . C .  § 3 1 1 5 ( d ) .  A s  d i s ­

c u s s e d  a b o v e ,  the f i r s t  s u b s i s t e n c e  l a w  w a s  a d o p t e d  b e f o r e  

C o n g r e s s  f i n a l i z e d  a n d  e n a c t e d  A N I L C A ;  a n d  th e s e c o n d  s u b s i s t e n c e  

l a w  w a s  n o t  e n a c t e d  b y  the  A l a s k a  L e g i s l a t u r e  u n t i l  a f t e r  the 

1985 B o a r d  o f  G a m e  p r o c e e d i n g s .  N o t  s u r p r i s i n g l y ,  t h e r e f o r e ,  

m a n y  o f  t h e  c o n s i d e r a t i o n s  w h i c h  w e r e  r e l e v a n t  to th e  1985  

p r o c e e d i n g s  a r e  a l s o  r e l e v a n t  u n d e r  t h e  s e c o n d  A l a s k a  s u b s i s t e n c e  

law. U n f o r t u n a t e l y ,  t h e r e  is n o t  a n  i d e n t i t y  o f  c o n s i d e r a t i o n s : 1 

i n s o f a r  a s th e  q u e s t i o n s  n o w  b e f o r e  t h e  court'*. A s  d i s c u s s e d  

b e l o w ,  t h e  c o u r t  c o n c l u d e s ,  o n  the b a s i s  o f  the t r a n s c r i p t  o f  t he  

J u n e  1 9 8 6  B o a r d  o f  G a m e  p r o c e e d i n g s ,  S t a t e ' s  E x h i b i t s  1 7 A  a n d  

17B, t h a t  t he  c u r r e n t  r e g u l a t i o n s  f o r  th e t a k i n g  o f  m o o s e  a n d  

c a r i b o u  b y  L i m e  V i l l a g e  r e s i d e n t s  f o r  s u b s i s t e n c e  p u r p o s e s  w h i c h -  

h a v e  t h e i r  g e n e s i s  i n  t h e  M a r c h  1985 a n d  J u n e  1 9 8 6  b o a r d  p r o c e e d ­

ings w e r e  n o t  p r o m u l g a t e d  t h r o u g h  t h e  u s e  o f  t h e  p r o c e d u r a l  I
I

a n a l y s i s  m a n d a t e d  b y  A l a s k a ' s  s e c o n d  s u b s i s t e n c e  law, se e  § 6, 

ch. 52, S L A  1986, A S 1 6 . 0 5 . 2 5 8 ,  an d  d o  n o t  h a v e  the  r e a u i r e d |  

e v i d e n t i a r y  s u p p o r t .

U n d e r  S e c t i o n  6 o f  A l a s k a ' s  s e c o n d  s u b s i s t e n c e  law, t he  

B o a r d  o f  G a m e  is to i d e n t i f y  g a m e  p o p u l a t i o n s  " t h a t  a r e  c u s t o m ­

a r i l y  a n d  t r a d i t i o n a l l y  u s e d  fo r s u b s i s t e n c e  i n  e a c h  r u r a l  a r e a  

i d e n t i f i e d  b y  the b o a r d s . "  In the M a r c h  19 85  p r o c e e d i n g s ,  th e 

B o a r d  o f  G a m e  i d e n t i f i e d  m o o s e  a n d  c a r i b o u  as g a m e  p o p u l a t i o n s
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customarily and tradit ionally  used by p la in t i f f s  for subsistence 
purposes. This finding i s  not disputed. Likewise, there is  no 
dispute in this  case but that the p la in t i f f s  are residents of and 
that Lime Village is  a rural area.

In March 1985, the Eoard of Game also expressly found 
that "residents of this  area have customarily harvested moose and 
caribou on an opportunistic basis throughout the year", that 
seasons established under prior regulations had not permitted
Lime Village residents to "leg-tily obtain the moose they need", 
and that this  led to under-reporting of harvests.  State's Exhib­
i t  13. No additional evidence was taken nor were additional find­
ings- made as to the duration of p la in t i f f s '  customary usage of 
moose and caribou during the June 1936 Board of Game proceedings.

The record now before the court does not provide an 
adequate basis for understanding or resolving the obvious con­
f l i c t  between a finding that Lime Village residents customarily 
and tradit ionally  take moose and caribou "throughout the year" 
and a regulation that precludes them from taking moose during
almost s ix  months of the year and from taking caribou during just
over four months of the year .”"* The court concludes that the
currently operative season regulations are necessarily arbitrary

In fact,  the Board of  Game gave consideration to the 
a v a i la b i l i ty  of other food sources in restr ic t ing  the taking 
of moose. State's Exhibit 17B at 234. As discussed herein­
above at page 32, need or other food sources are not appro­
priate considerations in determining customary and tradi­
tional use of game.
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f u b s t a n t i a l l y  f a i l  to accommodate what the board has 
determined' to be the customary and traditionaL use of moose and 
caribou for subsistence purposes without f i r s t  eliminating other 
consumptive uses. § 6, ch. 52, SLA 1986, AS 16.05.258(c).

Much the same analysis applies to the Board of Game's 
adoption of bag limits; however, for this discussion, the s ta tu ­
tory focus sh i f ts  to some further provisions of Alaska's second 
subsistence law. See § 6, ch. 52, SLA 1986, AS 16.05.258(b).  
Section 258(b) requires that the Board of Game determine both 
acceptable game harvest leve ls  and the portion of those harvests 
needed to sa t is fy  subsistence uses.

Despite the fact that the March 1985 Board of Game 
proceedings predated the second Alaska subsistence law, the board 
did take evidence on and discuss harvest le v e l s .  Understandably, 
the Board of Game did not make the express numerical findings  
which the second Alaska subsistence law requires. I t  did find 
that moose populations in the Lime Village area were of "moderate 
density and . . .  r e la t iv e ly  stable". State 's  Exhibit 13. It  
found that caribou populations were at "high levels  and [have] 
been growing in recent years." State's  Exhibit 13.

The June 1986 3oard of Game proceedings did not produce 
additional evidence as to harvest le v e l s .  No finding as to 
appropriate harvest leve ls  for moose or caribou were made. The 
Board of Game appears to have adopted i t s  1986 revised moose and 
caribou regulations on the basis of the above generalized find-
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j.ngs made in 1985 and without performing the analysis reciuired by 
the second' subsistence law.

What the Board of Game clearly  did not do, at either  
the 1985 or the 1986 hearing, was come to grips with the question 
of how much game--how many moose and caribou--were required to 
accommodate the customary and traditional use of these game popu­
lations by Lime Village residents. Alaska's f i r s t  subsistence 
law did not require the same s p e c i f ic i ty  concerning the level  of 
subsistence use as was required by Alaska's second subsistence  
law. Compare § 9, ch. 151, SLA 1978, to § 6, SLA 1986, 
AS 16.05.258(b)(2). In 1986, Alaska's second subsistence law did 
require a finding as to "how much of the harvestable portion [of 
moose and caribou] is  needed to provide a reasonable opportunity 
to sa t i s fy  the subsistence uses . . . . "  This the Board of Game 
fa i led  to do.

Certainly i t  is  true that the board had some evidence 
before i t  in March of 1985 regarding the leve l  of subsistence use 
of moose and caribou by Lime Village, re s id en ts . However, due to 
a lack of findings or a clearly articulated analysis in the 
record, i t  i s  not possible for the court to ascertain how the 
board reached i t s  determinations in 1985 and 1986 that the spec i­
fied bag limits  would accommodate the Lime Village subsistence  
usage of moose and caribou. The Board of Game findings conclude 
(at least  as to caribou, but impliedly also as to moose) that the 
established bag limits "will provide a reasonable opportunity for 
customary leve ls  of harvest for [Lime Village] residents".

MEMORANDUM OF DECISION Page 37 of 58



c

1 State's  Exhibit 13 at 2. Without a finding or other clear a r t i ­
2 culation of the mode of analysis used as to what the subsistence
3 use levels  of moose and caribou were, and a finding or analysis

t 4 of how those use leve ls  were translated into bag l im its ,  the
5 court cannot evaluate the bag limits for consistency with the
6 second Alaska subsistence law requirement that the State provide
7 adequately for customary and traditional usage of game and that
8 i t  permit other consumptive uses only out of the excess harvest-
9 able game beyond that which is  required for subsistence uses.
10 § 6, ch. 52, SLA 1986, AS 16.05.258(c).
11 Because the Board of Game did not follow or articulate
12 i t s  use of the statutory analytical process for adopting bag
13 l imits  as to subsistence hunting, those regulations are also
14 arbitrary.
15 A sp ec if ic  aspect of the bag limit regulations on
16 subsistence hunting by Lime Village residents requires further
17 comment. There is  substantial evidence in the ilarch 1985 record
18 that noose and caribou are taken by a few hunters who then share
19 their take with the whole community. It  appears well established

20 by the record that customary and traditional uses of moose and

21 caribou have a communal aspect at Lime Village. Simply put. the

22 very voung, the old, and the infirm of the community are provided

23 with meat bv the healthy adult members of the community who are

24 sk i l led  at hunting. It  i s  not clear from the Board of Game

25 findings or the discussions of the board members how t !,is  aspect

26 of the Lime Village subsistence tradition of hunting and game-

40 72
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1 s h a r in g  i n t e r r e l a t e s  w i t h  bag l i m i t s .  The c o u r t i s  conce rned 

th a t the e s ta b l i s h e d  bag l im i t s  do n o t accommodate t h i s  t r a d i ­

t i o n a l a spe c t o f  Lime V i l l a g e  h u n t in g  o f moose and c a r ib o u .

The c o u r t makes s p e c i f i c  m en t io n o f t h i s  p o in t because 

i t  i s  ne ce s sa ry f o r  th e Board o f Game, i n  r e v ie w in g  the s u b je c t 

r e g u la t i o n s , to  g iv e  due c o n s id e r a t io n  to  the e n t i r e t y  o f the 

d e f i n i t i o n  o f " s u b s is te n c e  u se s " as s e t o u t i n  § 10, ch . 52, 

SLA 1986, AS 1 6 . 0 5 . 9 4 0 ( 3 0 ) . ^  Such uses o f  game a re d e f in e d  in  

terms o f cus tom a ry and t r a d i t i o n a l  use by r u r a l  A la s k a r e s i d e n t s . 

Tha t d e f i n i t i o n  i s  f u r t h e r  q u a l i f i e d  in  a manner w h ic h i s  p a r t i ­

c u l a r l y  p e r t i n e n t to  th e fo r e g o in g  d is c u s s io n . The uses o f game 

wh ich are in c lu d e d  f o r  s u b s is te n c e  and t h e r e f o r e  f o r  p r i o r i t y  

purposes are " f o r  d i r e c t  p e rs o n a l o r f a m i l v  consum p tion as food 

. . .  and f o r  cus tom a ry . . .  s h a r in g  f o r  p e rs o n a l o r f a m i l y  consump­

t i o n  . . . The Board o f Game must ta ke ca re to accommodate th e

Lime V i l l a g e  t r a d i t i o n  o f s h a r in g  the moose and c a r ib o u  th e y ta k e , 

S ince the s u b je c t r e g u la t i o n s  must be re v ie w e d , th e re  

a re two o th e r s u b s id i a r y  a reas o f conce rn w h ich th e c o u r t f e e l s  

o b l ig e d  to  comment upon . F i r s t l y ,  the c o u r t i s  conce rned t h a t 

cus tom a ry and t r a d i t i o n a l  use da ta i s  l i k e l y  to  be skewed down­

wards due to  the f a c t  t h a t s u b s is te n c e  h u n t in g  was f o r  some e a r l y  

yea rs c a r r i e d  on, c iu i te  p ro b a b ly  i l l e g a l l y  w i t h  re s p e c t to  b o th 

bag l im i t s  and seasons , unde r s p o r t h u n t in g  r e g u la t i o n s  and most 

r e c e n t l y  unde r s u b s is te n c e  r e g u la t i o n s  w h ich (by th e Board o f

16 See fo o tn o te  14.
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Game's own e v a lu a t i o n ) f a i l e d  to accommodate Lime V i l l a g e  a rea 

re q u ir em e n ts . S t a t e ' s  E x h i b i t  13. The Board o f Game and the 

D i v i s i o n  o f S u b s is te n c e o f th e Departm en t o f  F is h  & Game must do 

t h e i r  b e s t to  c o r r e c t and a d ju s t t h e i r  da ta to  ta ke accoun t o f 

the u n d e r - r e p o r t i n g  w h ic h a lm o s t s u r e l y  o c c u r re d  as a r e s u l t  o f 

fe a r o f c r im i n a l s a n c t io n s  w h ic h co u ld  f o l l o w  a c c u ra te  r e p o r t i n g  

o f the ta k in g  o f game f o r  community use i n  excess o f bag l im i t s  

o r o u t o f season . Fo r t h e i r  p a r t ,  p l a i n t i f f s  must c o o p e ra te

f u l l y  w i t h  r e g u la t o r s , th ro u g h  t h e i r  a d v is o r y  comm ittee s and

r e g io n a l c o u n c i l , i n  mak ing a re c o rd  t h a t w i l l  s u p p o r t th e 

r e g u la t io n s  w h ic h a re u l t im a t e l y  adop ted .

S econd ly , and a l th o u g h  n o t a p r im a r y  is s u e in  t h i s

case , some a t t e n t i o n  has fo cu se d upon th e p r o v is io n s  o f A la s k a 's  

second s u b s is te n c e  law w h ich ope ra te when the Beard o f Game

de te rm in e s t h a t th e re  i s  n o t s u f f i c i e n t  h a r v e s ta b le  game to  

accommodate a l l  com pe t ing uses ( e . g . ,  b o th  s u b s is te n c e  and s p o r t 

h u n t in g ) , b u t i s  adequa te to  accommodate s u b s is te n c e  uses . I n  

such e v e n t , th e second s u b s is te n c e  law d i c t a t e s  p r i o r i t y  f o r  sub ­

s is te n c e  uses o ve r o th e r uses , and f u r t h e r  p ro v id e s  t h a t r e g u la ­

t i o n s  " s h a l l  p ro v id e  a re a s o n a b le o p p o r t u n i t y  to  s a t i s f y  th e 

s u b s is te n c e u s e s . "  § 6 ( c ) ,  ch . 52, SLA 1936, AS 1 6 .0 5 .2 5 8 ( c ) .

I t  i s  n o t c le a r  to  the c o u r t how7 th e abo ve -q u o te d 

language was in te n d e d to  o p e ra te , n o r how ( i f  a t a l l )  the Board 

o f Game has a p p l ie d  i t  i n  t h i s  case . The Board o f Game d id  make 

exp ress re fe r e n c e  to the quo ted s t a t u t o r y  language in  th e f i n a l  

pa rag raph o f i t s  A p r i l  4, 1985, f i n d i n g s . S t a t e ' s  E x h i b i t  13.
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1 Th& fcou tfS fcunde rs tands t h a t th e d e te rm in a t io n  o f the q u a n t i t y  o f 

game wh ich may be h a rv e s te d  c o n s is t e n t w i t h  re c o g n iz e d  s c i e n t i f i c  

p r i n c i p l e s  o f  game management in v o lv e s  p r o f e s s io n a l judgm en t 

based upon su rv e y s w h ic h canno t be e x a c t o r c a l c u l a t e d  w i t h  ma th ­

e m a t ic a l p r e c i s i o n . The c o u r t f u r t h e r  un d e rs ta n d s th a t su cce ss ­

f u l  h u n t in g  i s  p a r t l y  s k i l l  and p a r t l y  chance . I t  f o l l o w s  th a t 

s u b s is te n c e h u n te rs  canno t be gua ra n te ed t h a t th e y w i l l  lo c a te  

some p re d e te rm in e d number o f moose o r c a r ib o u  in  a g iv e n  a rea and 

ta k e  them in  a g iv e n  p e r io d  o f  t im e . A l l  o f th e v a r i a b l e s - - t h e ,  

p r e d i c t i o n s , th e s k i l l ,  and c h a n c e - - im p a c t a c t u a l r e s u l t s .  I f  

th e quo ted language i s  r e f l e c t i v e  o f th e v a g a r ie s  o f  th e f o r e ­

g o in g v a r i a b l e s , i t  i s  no cause f o r  p a r t i c u l a r  con ce rn a t t h i s  

t im e . However, i f  t h a t language i s  meant to  have a more s p e c i f i c  

meaning o r im pac t on s u b s is te n c e  h u n t in g , then th e Board o f  Game 

must ta ke ca re to  e v a lu a te  and a r t i c u l a t e  the mean ing th e y 

a t t r i b u t e  to  t h i s  language and ta k e ca re t h a t i t s  im p lem e n ta t io n  

does n o t a d v e r s e ly  im pa c t th e p re fe r e n c e  to  w h ic h s u b s is te n c e  

h u n t in g  is  e n t i t l e d  unde r A la s k a 's  second s u b s is te n c e  law .

D .

C on c lu s io n
it •

On the b a s is  o f th e e x te n s iv e  b r i e f i n g  by b o th  p l a i n ­

t i f f s  and d e fe n d a n t on the S t a t e ' s  m o t io n f o r  summary ju d gm en t , 

and in  c o n s id e r a t io n  o f the n a tu r e  o f these p ro c e e d in g s ( r e v ie w  

o f a d m in i s t r a t i v e  r u le m a k in g ) , th e c o u r t i s  i n  a p o s i t i o n  as d i s ­

cussed above to  r u l e  on p l a i n t i f f s '  c la im s . The c o u r t co n c lu d e s 

t h a t p l a i n t i f f s  a re e n t i t l e d  to  th e d e c la r a t o r y  r e l i e f  th e y  seek
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1 w i t h  r e s p e c t to  5 AAC §§ 88 .025 and - .0 4 5 . The c u r r e n t v e r s io n

2 o f th e se r e g u la t i o n s , as w e l l as t h e i r  p re c u rs e r s  ( i n c l u d i n g  the

3 1985 v e r s io n , 5 AAC § 8 1 .3 2 0 ) , were n o t adop ted in  c o n fo rm i t y

4 w i t h  § 6, ch . 52, SLA 1986, AS 16 .0 5 .2 5 8 . They impose seasons

5 n o t c o n s is t e n t w i t h  the b o a rd 's  f i n d i n g s  as to  e s ta b l i s h e d

6 customs o f the peop le o f Lime V i l l a g e ,  and th e re b y u n a c c e p ta b lv

7 r e s t r i c t  th e p r e fe r e n c e  f o r  s u b s is te n c e  uses d i c t a t e d  by § 6,

8 ch . 52, SLA 1986, AS 1 6 .0 5 .2 5 8 . The r e g u la t i o n s  impose bag

9 l im i t s  wh ich were n o t d em on s t ra b ly o f a s iz e  s u f f i c i e n t  to  accom-

10 modate th e cus tom a ry ta k in g  o f moose o r c a r ib o u  a t Lime V i l l a g e .

11 The Board o f Game s h a l l re v ie w  i t s  s u b s is te n c e  h u n t in g  r e g u la -

12 t i o n s  f o r  Lime V i l l a g e ,  A la s k a , and s h a l l su bm it to  the c o u r t f o r

13 re v ie w  re e n a c te d s u b s is te n c e  h u n t in g  r e g u la t io n s  in  acco rdance

14 w i t h  A la s k a 's  second s u b s is te n c e  law and t h i s  d e c is io n .

15 In  th e absence o f ev id en ce o f imm in e n t , i r r e p a r a b l e

16 harm to  p l a i n t i f f s ,  th e c o u r t d e c l in e s  to  e n te r an i n j u n c t i o n

17 a g a in s t the en fo rc em en t o f 5 AAC §§ 88.025 and - .0 4 5  a t t h i s

18 t im e . The c o u r t does, o f co u rs e , r e t a i n  j u r i s d i c t i o n  o f t h i s

19 m a t te r unde r ANILCA § 8 0 7 (a ) , 16 U .S .C .  § 3 1 1 7 (a ) , and, upon

20 re q u e s t o f th e p l a i n t i f f s ,  the c o u r t w i l l  r e v ie w  i t s  r u l i n g  as to

21 i n j u n c t i v e  r e l i e f  i f  th e S ta te  has n o t s u bm i t te d  r e v i s e d  r e g u la -

22 t i o n s  by June 15, 1989.

23 I I .

24 Tak in g o f A n t l e r l e s s  Moose; Lime V i l l a g e  Management Area

25 By i t s  m o t io n to d ism is s , th e S ta te  in  sub s ta n ce argues

26 t h a t the a p p l i c a t i o n  to p l a i n t i f f s  o f AS 16 .0 5 .7 8 0 c o n c e rn in g the
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1 taking of ant ler less  moose and 5 AAC § 88.500(6)(A) establishing
2 the boundaries of the Lime Village management area present issues
3 which were either moot or not ripe for jud ic ia l  review. The
4 motion is  opposed by p l a in t i f f s .
5 The Alaska Board of  Game, at i t s  meeting of April 1987,
6 repealed 5 AAC § 88 .500(6)(A). Accordingly, p la in t i f f s '  chal-
7 lenge of that regulation is  indeed rendered moot.
8 The s ituation  as regards AS 16.05.780, the antler less
9 moose statute ,  presents a s l ig h t ly  d ifferent problem. By Sec-

10 tion 780 of the Alaska game laws, i t  i s  provided that:
11 (a) The taking of  antler less  moose in any

game management unit or subunit or a portion
12 of a unit or subunit i s  prohibited except

that antler less  moose may be taken only under
13 regulations adopted under (b) of this section

after
14

(1) the department recommends the season
15 be opened in that year, based on b io logical

evidence, and
16

(2) a majority of active local advisory
17 committees for "that unit or subunit have

recommended an opening for that year, after
18 each has taken a vote and a majority of the

members of those committees have voted in the
19 affirmative.
20 (b) Pursuant to (a) of this section the

board, in i t s  regularly scheduled annual game
21 board meeting, may adopt regulations for the

t a k in g  o f  a n t l e r l e s s  moose i n  any game man-
22 agement unit or subunit in any year.
23 This statute  was enacted prior to ANILCA and the
24 s ta te ' s  e lection  to assume resp on s ib i l i ty  for the management of
25 game in Alaska consistent with ANILCA. The sta te  concedes that
26 i t  i s  u n c le a r how th e p r o v i s i o n s  o f  A la s k a 's  second s u b s is te n c e
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1 t l ' e r le s s m o o s e  s t a t u t e  a r e  t o  i n t e r a c t .  S ta t e ' s

2 Memorandum in  S uppo r t o f M o t io n s , March 17, 1987, a t 31 -3 2 .

3 However, coun se l f o r  th e S ta te  f u r t h e r  a s s e r t s  t h a t :

4 The a n t l e r l e s s  moose s t a t u t e  must be im p le ­
mented by the a d v is o r y  comm ittee s and the

5 board [ o f  game] in  a manner cons is ted •. w i t h  
the mandate t h a t cu s tom a ry and t r a d i t i o n a l

6 uses i n  r u r a l  A la s ka a re to  be a u th o r iz e d  
un le s s s u s ta in e d  y i e l d  o r s u b s is te n c e uses

7 them se lves wou ld be je o p a r d iz e d .

8 I d . a t 32.

9 The c o u r t has h e re in a b o ve o rd e re d a re v ie w  o f s u b s is -

10 ten ce h u n t in g  r e g u la t i o n s  p e r t a i n i n g  to  th e ta k in g  o f moose f o r

11 s u b s is te n c e  pu rp o se s . The c o u r t ta ke s c o u n s e l 's  a s s e r t i o n  to

12 mean t h a t th e S ta te  w i l l ,  i n  f u r t h e r  a n a ly s i s  o f i t s  r e g u l a t i o n

13 o f th e ta k in g  o f moose f o r  s u b s is te n c e  pu rpo se s , i n t e r p r e t

14 AS 16 .0 5 .7 80 in  a fa s h io n  w h ich w i l l  p re v e n t s u b s is te n c e  u se rs o f

15 moose from  lo s in g  the p re fe r e n c e  to w h ic h th e y a re e n t i t l e d  und e r

16 § 6, ch . 52, SLA 1986, AS 1 6 .0 5 .2 5 3 ( c ) .

17 As p l a i n t i f f s  p o i n t o u t , th e a n t l e r l e s s  moose s t a t u t e ,

18 u n l i k e  th e management a re a r e g u l a t i o n , rem a ins i n  f o r c e  and

19 p re s u m p t iv e ly  b in d in g  upon the Board o f Game. Thus th e is s u e

20 p re s e n te d re g a rd in g  AS 16 .0 5 .7 8 0 i s  n o t moot; n e i t h e r ,  howeve r,

21 i s  i t  r i p e  f o r  a d e c is io n .

22 The a n t l e r l e s s  moose is s u e  i s  n o t r i p e  f o r  d e c is io n  due

23 to  th e c o u r t ' s  h o ld in g  t h a t th e Board o f Game's c u r r e n t r e g u la -

24 t i o n s  p e r t a i n i n g  to  the ta k in g  o f moose do n o t pass m us te r und e r

25 A la s k a 's  second s u b s is te n c e  law . S ta te d  somewhat d i f f e r e n t l y ,

26 because e x ta n t season and bag l i m i t  r e g u la t i o n s  c o n c e rn in g  th e

AO 72
Rev.3'82)

MEMORANDUM OF DECISION Page 44 of 58



2

3

4

5

6

7

8  

9

1 0

11

1 2

13

14

15

16

17

18

19

2 0  

2 1  

2 2

23

24

25

26

1

AO 72*av.8'82)

<r c

t a k in g  o f moose must be re v iew ed by th e Board o f  Game and p o te n ­

t i a l l y  r e p la c e d  w i t h  new r e g u la t i o n s , i t  i s  s im p ly  n o t p o s s ib le  * 

f o r  th e c o u r t to  d is c e r n  w he th e r AS 16 .0 5 .7 8 0 w i l l  have any* 

f u t u r e  adve rse im pac t upon th e p re fe r e n c e  to  wh ich s u b s is te n c e  

moose h u n t in g  i s  e n t i t l e d .  I f  the bag l i m i t s  adop ted by th e 

Board o f  Game in  fu r t h e r a n c e  o f  t h i s  d e c is io n  a re c o n s t r u c te d  so 

as to  a p p ly  A la s k a 's  g e n e r a l l y  a p p l i c a b le  game laws i n  a fa s h io n  

c o n s is t e n t w i t h  A la s k a 's  second s u b s is te n c e  law , then th e p l a i n ­

t i f f s  may w e l l have no o b je c t i o n  based upon AS 1 6 .0 5 .7 8 0 . 

C o n v e rs e ly , i t  i s  c o n c e iv a b le  t h a t i n  r e v ie w in g  a n d /o r r e v i s i n g  

moose seasons and bag l im i t s ,  th e Board o f Game m ig h t i n  f a c t 

a p p ly  th e a n t l e r l e s s  moose s t a t u t e  in  a fa s h io n  w h ich wou ld 

a rg u a b ly  d e p r iv e  p l a i n t i f f s  o f t h e i r  s u b s is te n c e  r i g h t s .  In  the 

l a t t e r  e v e n t , th e p l a i n t i f f s  may p re s e n t t h e i r  arguments in  the 

l i g h t  o f the r e v is e d  r e g u la t i o n s  f o r  the s u b s is te n c e  t a k in g  o f 

moose.

Thus, i n  c a r r y i n g  o u t t h i s  c o u r t ' s  o r d e r , the 3oa rd o f 

Game must be on n o t i c e  t h a t i t s  t r e a tm e n t o f  the t a k in g  o f 

a n t l e r l e s s  moose f o r  s u b s is te n c e  pu rposes w i l l  come unde r s c r u ­

t i n y .  The boa rd m us t, as co un se l r e p re s e n ts  i t  w i l l ,  p e rm i t on a 

p re fe r e n c e  b a s is  the ta k in g  o f a n t l e r l e s s  moose c o n s is t e n t w i t h  

AS 1 6 .0 5 .2 5 8 .

A word must be s a id  as re g a rd s t^ e  S t a t e ’ s q u a l i f i c a ­

t i o n  t h a t a n t l e r l e s s  moose seasons w ou ld be a l lo w e d "whe re no 

b i o l o g i c a l  p rob lem wou ld e x i s t " .  S t a t e ' s  Memorandum in  S uppo r t 

o f M o t io n s , March 17, 1987, a t 33. W ith  re g a rd  to  any p o r t i o n  o f
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a wiMk:a$8ssnpopuTation (w h ich th e c o u r t u n d e rs ta n d s to  in c lu d e  

a n t le r r e S '^ ' t r io o s e ) , th e ta k in g  o f w h ic h must be r e s t r i c t e d  f o r  

c o n s e rv a t io n  pu rpo se s , a l l  o th e r uses must be reduced o r p r o ­

s c r ib e d  b e fo re  s u b s is te n c e  use i s  r e s t r i c t e d ' .  § 6 ( c ) , ch . 52, 

SLA 1986, AS 1 6 .0 5 .2 5 8 ( c ) . The l i m i t i n g  o r r e s t r i c t i n g  o f a l l  

consum p tive uses in c l u d i n g  s u b s is te n c e  uses i n  an e q u a l o r 

ro u g h ly  equa l fa s h io n  i s  u n la w fu l . An e s ta b l i s h e d  s u b s is te n c e  

use o f a p a r t i c u l a r  w i l d l i f e  p o p u la t i o n  must be a f f o r d e d  i t s  

s t a t u t o r y  p re fe r e n c e , and such use may be c u r t a i l e d  o r p r o s c r ib e d  

o n ly  as a l a s t  r e s o r t and then o n ly  i n  acco rdance w i t h  § 6 ( c ) o f 

A la s k a 's  second s u b s is te n c e  law . AS 1 6 .0 5 .2 5 8 ( c ) .

The S ta t e 's  m o t io n to  d ism is s i s  g ra n te d  as re g a rd s 

S ta te  R e g u la t io n  5 AAC § 88 .500 (6 ) (A) . The S t a t e ' s  m o t io n  to  

d ism is s , as w e l l as the p l a i n t i f f s '  s u p p lem e n ta l m o t io n  f o r  

p a r t i a l  summary judgm en t as to  th e a n t l e r l e s s  moose s t a t u t e ,  

AS 16 .0 5 .7 8 0 , a re b o th den ie d ; s u b je c t , howeve r, to  th e c o u r t ' s  

d e c l a r a t i o n  o f the S t a t e ' s  o b l i g a t i o n  as e n u n c ia te d  above to  

a p p ly  the a n t l e r l e s s  moose s t a t u t e  in  c o n fo rm i t y  w i t h  A la s k a 's  

second s u b s is te n c e  law .

I I I .

Mo S ub s is te n c e Defense

As d is c u s se d a t le n g th  h e re in a b o v e , A la s k a 's  second 

s u b s is te n c e  law c re a te d  a p re fe r e n c e  f o r  cus tom a ry and t r a d i ­

t i o n a l uses o f game and made p r o v i s i o n  f o r  th e a d o p t io n  o f 

r e g u la t i o n s  to  e f f e c t  t h i s  r i g h t .  § 6, ch . 52, SLA 1986; 

AS 1 6 . 0 5 . 2 5 8 ( f ) .
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A la s k a 's  second s u b s is te n c e  law f u r t h e r  p ro v id e d  t h a t :

I n  a p ro s e c u t io n  f o r  the ta k in g  o f f i s h  o r 
game i n  v i o l a t i o n  o f a s t a t u t e  o r r e g u la t i o n , 
i t  i s  n o t a de fense t h a t th e ta k in g  was done 
f o r  s u b s is te n c e  use s .

§ 7, ch . 52, SLA 1936; AS 1 6 .0 5 .2 5 9 .17

By m o t io n f o r  p a r t i a l  summary ju dgm en t, p l a i n t i f f s  con­

ten d t h a t S e c t io n  7 is  n u l l  and v o id  by reason o f the Supremacy
18C lause o f th e U n i te d  S ta te s C o n s t i t u t i o n . The m o t io n i s

opposed by d e fe n d a n t . Fo r th e reasons d is c u s se d be low , p l a i n ­

t i f f s '  m o t io n f o r  p a r t i a l  summary judgm en t w i t h  re s p e c t to  § 7, 

ch . 52, SLA 1986, AS 1 6 .0 5 .2 5 9 , i s  i n  siifcs tance g ra n te d .

P l a i n t i f f s '  Supremacy C lause argument mus t, howeve r, be 

r e je c t e d . ANILCA § 804 most c e r t a i n l v  c re a te s fe d e r a l r i g h t s  

w h ic h wou ld o r d i n a r i l y  supe rsede any c o n f l i c t i n g  s t a t e  law p r o v i ­

s io n . However, i n  ANILCA Congress made exp ress p r o v i s i o n  f o r

S e c t io n  7 o f ch . 52, SLA 1986, was added to  AS 16 .05 by 
th e A la s ka L e g i s l a t u r e  w i t h  the e x p e c ta t io n  th a t i t  w ou ld be 
c o d i f i e d  as "Sec . 1 6 .0 5 .2 6 1 " . T h is p r o v i s i o n  was renumbered 
by th e c o d i f i e r  as AS 16 .0 5 .2 5 9 . To a v o id  c o n fu s io n , the 
"no s u b s is te n c e  d e fe n s e " s t a t u t e  i s  h e r e in  sometimes 
r e f e r r e d  to  as "S e c t io n  7 " .

A r t i c l e  V I o f the U n i te d  S ta te s C o n s t i t u t i o n  p ro v id e s 
i n  p e r t i n e n t p a r t t h a t :

T h is C o n s t i t u t i o n , and the Laws o f the U n i te d 
S ta te s w h ich s h a l l be made i n  Pursuance 
t h e r e o f ; and a l l  T r e a t ie s  made, o r wh ich 
s h a l l be made, unde r the A u t h o r i t y  o f the 
U n i te d  S ta te s , s h a l l  be th e supreme Law o f 
the Land; and th e Judges in  e ve ry S ta te  s h a l l 
be bound th e re b y , any Th in g i n  the C o n s t i t u ­
t i o n  o r Laws o f any S ta te  to  the C o n t ra r y  
n o tw i t h s t a n d in g .
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1 s ta t e  law to  he s u b s t i t u t e d  f o r  ANILCA S e c t io n s 803, 804, and

2 805 (a ) - ( c ) , ANILCA § 3 0 5 (d ) , 16 U .S .C . § 3 1 1 5 (d ) . As d is c u s s e d

3 above, the S ta te  o f  A la s k a has adop ted a s t a t e  law t h a t has been

4 re c o g n iz e d  as a s u b s t i t u t e  f o r  ANILCA. K e n a i tz e In d ia n  T r ib e  v .

5 S ta te  o f  A la s k a , 860 F .2d 312, 314 (9 th  C i r .  1988 ). P l a i n t i f f s

6 have n o t a rgued t h a t the p re fe r e n c e  terras o f A la s k a 's  second

7 s u b s is te n c e law i s  i n  any re s p e c t i n  c o n f l i c t  w i t h  S e c t io n s 803,

8 804, o r 805 o f ANILCA. 16 U .S .C . §§ 3113, 3114, 3115. Congress

9 und e rs to o d and expec te d th a t the s u b s is te n c e  h u n t in g  p r i o r i t y

10 c re a te d  by ANILCA wou ld be e f f e c t e d  by a "S ta te  ru lem a k in g

11 a u t h o r i t y " .  ANILCA § 8 0 5 (d ) , 16 U .S .C . § 3 1 1 5 (d ) . The p e r t i n e n t

12 p a r t o f  § 6 (AS 1 6 .0 5 .2 5 8 ( c ) ) p r o v id e s :

13 (c ) The boards s h a l l adop t s u b s is te n c e
f i s h i n e  and s u b s is te n c e  h u n t in g  r e g u la t i o n s

14 f o r  each s to c k and p o o u la t i o n  f o r  w h ich a
h a r v e s ta b le  p o r t i o n  i s  de te rm in e d to e x i s t

15 unde r ( b ) ( 1 ) o f t h i s  s e c t i o n .

16 A la s k a 's  d e c is io n  to  adop t r e g u la t i o n s  c o v e r in g  th e f u l l  scope o f

17 th e s u b s is te n c e  r i g h t  ( t h a t i s ,  to  r e q u i r e  a l l  s u b s is te n c e  h u n t -

18 in g  to  be w i t h i n  and p u rs u a n t to r e g u l a t i o n )  i s  n o t in c o n s i s t e n t

19 w i t h  ANILCA when, by ne ce s sa ry im p l i c a t i o n  ( § 6 ,  ch . 52,

20 SLA 1986, AS 1 6 . 0 5 . 2 5 8 ( c ) ) , th o se r e g u la t i o n s  a re r e q u i r e d  to be

21 c o n s is t e n t w i t h  A la s k a 's  e q u iv a le n t o f ANICLA § 804. Because th e

22 r e g u la t i o n s  must be c o e x te n s iv e  w i t h  the s u b s is te n c e  r i g h t ,  th e

23 "no s u b s is te n c e  de fe n s e " (w ha te v e r i t  was in te n d e d to  mean--a

24 s u b je c t to  be ta ke n up be low ) does n o t d im in i s h  the s u b s is te n c e

25 h u n t in g  r i g h t s  c re a te d  unde r ANILCA and A la s k a 's  second s u b s is -

26 te n ce law .
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Wtesrt s h o u ld be, and p re sum ab ly I s ,  im p o r ta n t to  p l a i n -  

t i f f s  -they have th e o p p o r t u n i t y  to  c h a l le n g e  th e r e g u la ­

t i o n s  w h ic h a re p rom u lg a te d f o r  th e pu rpose o f  g i v i n g  e f f e c t  to  

s u b s is te n c e  r i g h t s .  P l a i n t i f f s  b e l ie v e  t h a t § 7, ch. 52, SLA 

1986 ,•

[U n am b ig u o u s ly  and w i t h o u t e x c e p t io n , p r e ­
c lu d e s any de fe n d a n t i n  a p ro s e c u t io n  f o r  
v i o l a t i n g  a f i s h  o r game s t a t u t e  o r r e g u la ­
t i o n  from  d e fe n d in g the p r o s e c u t io n  on the 
g round t h a t the s t a t u t e  o r r e g u la t i o n  be ing 
a p p l ie d  v i o l a t e s  e i t h e r  th e s t a t e  o r fe d e r a l 
s u b s is te n c e  law s .

P l a i n t i f f s ’ B r i e f  i n  S uppo r t o f M o t io n f o r  P a r t i a l  Summary

Judgment a t 19. Fo r i t s  p a r t ,  the S ta te  argues s im i l a r l y ,  u rg in g

t h a t p l a i n t i f f s ’ remedy as re g a rd s r e g u la t i o n s  adop ted by the

Board o f  Game i s  a c i v i l  a c t i o n  such as t h i s ,  n o t a s u b s is te n c e

de fense to  th e c r im i n a l p r o s e c u t io n .

C le a r l y , p l a i n t i f f s  have th e remedy o f a c i v i l  a c t i o n

such as t h i s  a v a i l a b l e  to  them unde r ANILCA. However, a c i v i l

a c t i o n  i s  n o t th e o n ly  means o f c h a l le n g in g  s ta t e  s u b s is te n c e

r e g u la t i o n s , and th e c o u r t i s  o f the o p in io n  th a t n e i t h e r  the

A la s k a L e g i s l a t u r e  n o r the A la s k a a p p e l l a t e  c o u r t s  have s a id

o th e rw is e , n o r does ANILCA p ro v id e  o th e rw is e .

I t  must be s a id  a t th e o u t s e t t h a t § 7, ch . 52,

SLA 1986, AS 1 6 .0 5 .2 5 9 , i s  n o t unambiguous . Bo th p l a i n t i f f s  and

d e fe n d a n t re a d S e c t io n  7 to  say t h a t a d e fe n d a n t cha rged w i t h

h u n t in g  v i o l a t i o n s  may n o t a rgue t h a t the r e g u l a t i o n  unde r w h ic h

he i s  cha rged f a i l s  to  a f f o r d  h im th e s t a t u t o r y  s u b s is te n c e

r i g h t s  t h a t th e l e g i s l a t u r e  in te n d e d . The words used c o u ld  mean
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1 t h a t .  However, the words employed by th e A la s k a L e g i s l a t u r e  i i ^

2 c r e d t iW fRsa? f i ^ 7,'-'Mho s u b s is te n c e  d e fe n s e " c o u ld  a ls o  mean t h a t a *

3 d e fe n d a n t may n o t a rgue f o r  some k in d  o f  r i g h t  i n  g ro ss o u t s id e *

4 o f and apa rt: from  v a l i d l y  ena c te d s u b s is te n c e  h u n t in g  r e g u la *

5 t i o n s f The l a t t e r  meaning i s  sugge s te d , i f  n o t r e q u i r e d , g iv e n

6 th e c ir c um s ta n c e s unde r w h ic h th e p r o v i s i o n  was ena c te d .

7 The a d d i t i o n  o f th e s o - c a l l e d  "no s u b s is te n c e  d e fe n s e "

8 p r o v i s i o n  to  A la s k a 's  second s u b s is te n c e  law was th e r e s u l t  o f

9 ongo in g s u b s is te n c e  law l i t i g a t i o n  i n  th e c o u r t s  o f  th e S ta te  o f

10 A la s k a . J u s t a f t e r  th e A la s k a Supreme C ou r t con c lu d e d i t s  wo rk

11 i n  M ad is o n , th e A la ska C ou r t o f Appea ls (w h ic h has j u r i s d i c t i o n

12 in  th e f i r s t  in s ta n c e  o f c r im i n a l a p p e a ls ) was c o n s id e r in g  S ta te

13 v . E lu s k a , 698 P . 2d 174 (A la s k a C t . App. A p r . 12, 1985 ) , r e -

14 v e r s e d , 724 P . 2d (A la s k a Aug. 29, 1986 ) .

15 In  May 1983, a f t e r  the c lo s u r e  o f dee r h u n t in g  season

16 i n  Game U n i t 8, Mr. E lu ska was fo u nd in  po s s e s s io n o f a f r e s h l y

17 k i l l e d  doe. He was p ro s e c u te d f o r  v i o l a t i o n  o f 5 AAC § 81 .3 2 0 (6 )

18 and 5 AAC § 8 1 .1 4 0 (a ) . The fo rm e r r e g u la t i o n  e s t a b l i s h e d  th e

19 season and bag l i m i t  f o r  th e t a k in g  o f dee r i n  Game U n i t 8 f o r

20 the 1982-83 season . The l a t t e r  r e g u l a t i o n  p r o h ib i t e d  the po s se s -

21 s io n  o f game ta k e n in  v i o l a t i o n  o f AS 16 o r any r e g u l a t i o n  prom -

22 u lg a te d  th e re u n d e r . (T h is r e g u l a t i o n  i n  subs tan ce re p e a ts  th e

23 p r o v i s io n s  o f AS 1 6 .0 5 .9 2 0 (a ) w h ic h i s  s t i l l  i n  f o r c e . )  De fen -

24 dan t E lu s k a con tended t h a t he was a s u b s is te n c e  h u n te r and t h a t

25 e x ta n t r e g u la t i o n s  f a i l e d  to  a d e q u a te ly  p r o v id e  f o i  s u b s is te n c e

26 h u n t in g . A t th e t im e o f  th e cha rges b ro u g h t a g a in s t M r. E lu s k a ,
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c  c

t h e re  were no r e g u la t i o n s  d i f f e r e n t i a t i n g  between s p o r t h u n t in g

and s u b s is te n c e  h u n t in g . The t r i a l  c o u r t h e ld  f o r  d e fe n d a n t on

th e b a s is  t h a t th e S ta te  had f a i l e d  to  en a c t s u b s is te n c e  r e g u la -
19t i o n s  as r e q u i r e d  by AS 1 6 .0 5 .2 5 5 ( b ) . The A la ska C ou r t o f 

Appea ls i n  subs ta n ce h e ld  f o r  the d e fe n d a n t as w e l l ,  and th e case 

was remanded f o r  pu rposes o f h a v in g the t r i a l  c o u r t r e c o n s id e r 

M r. E lu s k a 's  s u b s is te n c e  de fense em p lo y in g th e pa ram e te rs s e t o u t 

by th e c o u r t o f a p p e a ls .

The . ' t a t e  appea led to  the A la s k a Supreme C o u r t w h ic h , 

i n  a s p l i t  d e c is io n , re v e rs e d  and remanded th e case to  th e t r i a l  

c o u r t f o r  f u r t h e r  p ro c e e d in g s . The A la s k a Supreme C ou r t r e j e c t e d  

th e c o n c lu s io n  o f the A la s k a C ou r t o f Appea ls t h a t AS 1 6 .0 5 .2 5 5 (b ) 

r e q u i r e d  t h a t se p a ra te r e g u la t i o n s  be p rom u lg a te d g o v e rn in g  sub ­

s is t e n c e  h u n t in g  and s p o r t h u n t in g . I n  so h o ld in g , th e A la s k a 

Supreme C ou r t h e ld :

We f i n d  no e v id e n c e , howeve r, o f an i n t e n t  to 
g r a n t any p e rs o n a l r i g h t  to  ta ke o r possess 
game i n  the absence o f such r e g u la t i o n s .
S e c t io n  255 (b ) m e re ly e s ta b l i s h e d  the p r i o r ­
i t y  o f s u b s is te n c e  uses w i t h i n  th e r e g u la t o r y  
scheme. I f  the r e g u la t i o n s  adop ted by th e 
Board f a i l  to  e s t a b l i s h  th e d e s i r e d  p r i o r i t y ,  
i t  i s  d i f f i c u l t  to  b e l ie v e  t h a t th e l e g i s l a ­
t u r e  in te n d e d u n re g u la te d  h u n t in g  to  be the 
r e s u l t .

E lu s k a , 724 P. 2d a t 515 (emphas is i n  o r i g i n a l ;  fo o tn o t e s  o m i t ­

te d ) .

AS 1 6 .0 5 .2 5 5 (b ) was re p e a le d by § 12, ch . 52, SLA 1986. 
The t e x t  o f § 255 (b ) i s  re p ro d u ce d i n  Append ix I  a t 2.
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1 In  o rd e r to  un d e rs ta n d why th e "no s u b s is te n c e  d e fe n s e "

2 p r o v i s i o n  was adop te d , one must bea r i n  m ind th a t th e A la s k a

3 L e g i s l a t u r e  was c o n s id e r in g  th e m a t t e r a f t e r  th e A la s k a C ou r t o f

4 Appea ls c re a te d  a "s u b s is te n c e  d e fe n s e " and b e fo re  th e A la s k a

5 Supreme C ou r t r e je c t e d  t h a t de fense as s e t o u t above. The Cou r t

6 o f Appea ls d e c is io n  was re n de re d i n  A p r i l  o f 1985. A la s k a 's

7 second s u b s is te n c e  law , i n c l u d i n g  th e "no s u b s is te n c e  d e fe n s e " ,

8 was enac te d in  e a r l y  1986 and became e f f e c t i v e  June 1, 1986.

9  § 13, ch . 52, SLA 1986. The A la s k a Supreme C ou r t d e c is io n  was

10 n o t r e le a s e d  u n t i l  Augus t 29, 1986. The l e g i s l a t i v e  h i s t o r y  o f

11 S e c t io n  7 e x p r e s s ly  s ta te s  t h a t th e "no s u b s is te n c e  de fe n s e "

12 c la u se was a r e a c t i o n  to  E lu s k a . S t a t e ' s  E x h i b i t  20 a t 8 -9 .

13 The A la s k a L e g i s l a t u r e , th ro u g h enac tm en t o f  § § 6  and

14 7, ch . 52, SLA 1986, i n  subs ta n ce s a id  i n  response to  th e f i r s t

15 E lu ska d e c is io n  t h a t :  th e Board o f Game r e g u la t i o n s  s h a l l

16 p ro v id e  a p re fe r e n c e  f o r  s u b s is te n c e  h u n t in g  and, s in c e  we have

17 made p r o v i s i o n  f o r  s u b s is te n c e  h u n t in g , a pe rson may n o t s u b s is -

18 ten ce h u n t o r c la im  to  have done so e xce p t as p e rm i t t e d  by th e se

19 r e g u la t i o n s . T h is i s ,  o f co u rs e , th e same r e s u l t  re a ched by the

2q A la s k a Supreme C ou r t i n  the second E lu s ka d e c is io n  unde r A la s k a 's

21 f i r s t  s u b s is te n c e  law . As s e t o u t above , the A la s k a  Supreme

22 Cou r t con c lu d ed t h a t th e l e g i s l a t u r e  had n o t c re a te d  s u b s is te n c e

23 h u n t in g  r i g h t s  absen t o r in d e penden t o f Board o f Game r e g u la -

24 t i o n s .  E lu s k a , 724 P . 2d a t 515. There i s  no s u g g e s t io n  in

25 ch . 52, SLA 1986, t h a t th e i n t e n t  o f  th e l e g i s l a t u r e  had changed

26 in  t h i s  r e s p e c t . In deed , th e abo ve -q uo te d p o r t i o n s  o f  th e second
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c  c

s u b s is te n c e  law in  c o n ju n c t io n  w i t h  th e p r o v is io n s  of/*
2 0AS “T 6 .0 5 ^ 2 0 (a ) can o n ly  be v iew ed as a r e a f f i r m a t i o n  by the*' 

l e g i s l a t u r e  t h a t com p le te p r o v i s i o n  f o r  th e s t a t u t o r y  p r e fe r e n c e * ' 

a f f o r d e d  s u b s is te n c e  h u n t in g  was to  be made by r e g u l a t i o n .

The c o n te x t w i t h i n  w h ic h S e c t io n  7 was enac te d s t r o n g l y  

sugges ts t h a t t h i s  p r o v i s i o n  was in te n d e d  to  p re c lu d e  a de fe n dan t 

in  a c r im i n a l p ro c e e d in g from  c la im in g  a s u b s is te n c e  r i g h t  irr- 

g ro s s o u t s id e  o f  and a p a ^ t from  v a l i d l y  enac te d s u b s is te n c e  h u n t ­

in g  r e g u la t i o n s . The l e g i s l a t i v e  h i s t o r y  o f  S e c t io n  7 r e in f o r c e s  

t h i s  c o n c lu s io n . The l e g i s l a t u r e ,  l i k e  th e A la s k a Supreme C o u r t , 

in te n d e d to  p r o s c r ib e  u n r e g u la te d  h u n t in g . -

The l e g i s l a t i v e  h i s t o r y  o f S e c t io n  7 a ls o  sheds l i g h t  

upon th e q u e s t io n  o f w he th e r a pe rson cha rged w i t h  a s u b s is te n c e  

h u n t in g  v i o l a t i o n  may c h a l le n g e  th e r e g u l a t i o n  he i s  a l le g e d  to  - 

have v i o l a t e d  based upon th e c o n te n t io n  t h a t th e r e g u l a t i o n  f a i l s  

to  a f f o r d  s u b s is te n c e  r i g h t s .  The s t a f f  o f th e Senate Resources 

Committee o f th e A la s ka L e g i s l a t u r e  p re p a re d a s e c t i o n - b y - s e c t i o n  

a n a ly s is  o f ch . 52, SLA 1986. W ith  re s p e c t to  S e c t io n  7, the 

r e p o r t r e a d s :

T h is s e c t i o n  does n o t [ a j f f e c t  
AS 1 6 .0 5 .9 3 0 (b ) w h ic h a l lo w s peop le to  ta k e 
f i s h  and game i n  case o f emergency. Th is

AS 1 6 .0 5 .9 2 0 (a ) re a d s :

Un less p e rm i t t e d  by AS 16 .05 - AS 16 .40 o r by 
r e g u la t i o n  adop ted unde r AS 16 .05 - AS 16 .4 0 , 
a pe rson may n o t ta k e , possess , [ o r ] 
t r a n s p o r t . . .  game . . . .
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c c

IMtfggbn' i s  a ls o  n o t in te n d e d to  l i m i t  a»
p«rtSttrr,:s a b i l i t y  to  c h a l le n g e  a r e g u la t i o n  
UHW T O  un re a so nab le in  i t s  te rm s o r f a i l s  to  
p ro v id e  a re a s o n a b le o p p o r t u n i t y  to  s a t i s f v  
s u b s is te n c e  uses as r e q u i r e d  in  proposed
AS 1 6 .0 5 .2 5 8 ( c ) . An example m ig h t be a h u n t ­
in g  season on c a r ib o u  th a t was open in  a 
p a r t i c u l a r  a rea b e fo re  o r a f t e r  the c a r ib o u  
m ig ra te d  th ro u g h the a re a , b u t was c lo s e d 
w h i le  the c a r ib o u  were in  the a re a . Such d 
r e g u la t i o n  wou ld be un re a so n a b le on i t s  fa ce • 
and wou ld f a i l  to  p ro v id e  a re a s o n a b le oppo r ­
t u n i t y  f o r  s u b s is te n c e  uses as r e q u i r e d  by 
AS 16'. 0 5 .2 5 8 ( c ) .

S t a t e ' s  E x h i b i t  20 a t 9. C le a r l y  the l e g i s l a t u r e  in te n d e d  t h a t 

d e fe n d a n ts be p e rm i t t e d  to  c h a l le n g e  s u b s is te n c e  h u n t in g  r e g u la ­

t i o n s  d e s p i te  the enac tm en t o f the "no s u b s is te n c e  d e fe n s e " . s

The S ta t e ' s  o th e r arguments t h a t pe rsons cha rged w i t h  

v i o l a t i o n s  o f A la s k a 's  s u b s is te n c e  h u n t in g  r e g u la t i o n s  s h o u ld  be 

p re c lu d e d  from  c h a l le n g in g  those r e g u la t i o n s  a re w i t h o u t m e r i t .  

F i r s t l y ,  even i f  S e c t io n  7 were i n t e r p r e t e d  as p l a i n t i f f s  and 

de fe n d a n ts s u g g e s t , th e l e g i s l a t u r e  may n o t p re c lu d e  a d e fe n d a n t 

from  c h a l le n g in g  th e s t a t u t e  o r r e g u la t i o n  unde r w h ic h he is  

cha rged . See E lu s k a , 698 P. 2d 174 (A la s ka C t . App . A p r . 12,

1985 ) . K .C . D a v is , A d m in i s t r a t i v e  Law Te x t § 23 .05 (3d ed.

1 972 ) ; B e rna rd v . G u l f O i l C o . , 619 F .2 d 459, 469 (5 th  C i r .

1 980 ) . Dav is s t a t e s :

The E luska d e c is io n s  a re i l l u s t r a t i v e  o f such cases . 
I n  E lu ska " the S ta te  appears n o t o have con tended t h a t 
M r. E lu s ka was fo r e c lo s e d  from  q u e s t io n in g  th e r e g u la t i o n s  
unde r w h ic h he was b e in g p ro s e c u te d .

M E M O R A N D U M  OF DECIS ION Page 54 of 58



c c

Iw -a g e n e ra l a. d e fe n d a n t i n  a c i v i l  o r 
c r im i n a l p ro c e e d in g b ro u g h t to  e n fo rc e  an 
a d m in i s t r a t i v e  o rd e r o r r e g u la t i o n  may de fend 
on th e g round o f i n v a l i d i t y *  o f the o rd e r o r 
r e g u l a t i o n , i n  absence o f a f f i r m a t i v e  l e g i s ­
l a t i v e  i n t e n t  to  the c o n t r a r y . The n a t u r a l 
a ssum p t io n i s  t h a t one -may n o t be h e ld * 
c i v i l l y  o r c r im i n a l l y  l i a b l e  f o r  v i o l a t i n g  an« 
i n v a l i d  o r d e r o r r e g u l a t i o n . The t r a d i t i o n  
i s  d e e p ly embedded t h a t even s t a t u t e s  may be 
c h a l le n g e d  by r e s i s t i n g  en fo rc em en t .

K .C . D a v is , A d m in i s t r a t i v e  Law Tex t § 23 .05 a t 446-447 ( fo o t n o te s  

o m i t t e d ) . As s e t o u t above , th e i n t e n t  o f  the A la s k a " L e g is l a t u r e  

was t h a t such c h a l le n g e s be p e rm i t t e d .

S e cond ly , no p r o v i s i o n  o f ANILCA p re c lu d e s th e d e fe n ­

d an t i n  a c r im in a l case from  c h a l le n g in g  the S t a t e ' s  s u b s is te n c e  

h u n t in g  r e g u la t i o n s . ANILCA § 807 (a ) dea ls e x c l u s i v e l y  w i t h  

c i v i l  a c t io n s  and c re a te s  an "e x h a u s t io n  p r e c o n d i t i o n "  o n ly  w i t h  

r e s p e c t to  b r in g i n g  a c i v i l  a c t i o n . S e c t io n  807 (a ) does n o t 

add re ss c r im i n a l p ro c e e d in g s f o r  th e  v i o l a t i o n  o f r e g u la t i o n s  

p rom u lg a te d by the S ta te  i n  fu r t h e r a n c e  o f  i t s  e l e c t i o n  to  assume 

ANILCA r e s p o n s i b i l i t i e s .  Even i f  th e e x h a u s t io n  re q u ir em e n t were 

a p p l i c a b l e , th e re  a re no such a d m in i s t r a t i v e  remed ies a t t e n d a n t 

to  c r im i n a l p ro c e e d in g s .

S im i l a r l y ,  th e S t a t e ' s  p o s i t i o n  is  n o t a id e d by ANILCA 

§ 807 (c .) , 16 U .S .C . § 3 1 1 7 ( c ) . S e c t io n  807 (c ) makes th e j u d i c i a l  

remedy p ro v id e d  by S e c t io n  807 (a ) th e e x c lu s i v e  "F e d e ra l j u d i c i a l  

remedy" f o r  tho se "a g g r ie v e d  by a f a i l u r e  o f th e  S ta te  to  p r o v id e  

f o r  the p r i o r i t y  o f  s u b s is te n c e  uses s e t f o r t h  i n  S e c t io n  8 0 4 . " 

S e c t io n  807 (c ) does n o t add re ss c r im i n a l p ro s e c u t io n s  i n  s t a t e  

c o u r t s . ' Even assum ing t h a t i t  c o u ld  do so, Congress has n o t
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c c

pxicp’C W t f l lW B S ^ 'uW t i tu te  a c i v i l  a c t i o n  such as t h i s  f o r  th e r i g h t '  

o f a de fe n d an t in  a c r im i n a l case t o  c h a l le n g e th e v a l i d i t y  of,, 

th e s t a t u t e  o r r e g u l a t i o n  unde r w h ic h he i s  c h a rg e d .1'

N e i th e r ANILCA n o r A la s k a 's  second s u b s is te n c e  law

p r e c lu d e  a de fe n dan t from  c h a l le n g in g  the v a l i d i t y  o f a h u n t in g
99

r e g u l a t i o n  as a de fense to  a c r im in a l p r o s e c u t io n : * '

The S t a t e ' s  s u g g e s t io n  t h a t t h i s  c o u r t ' s  r e j e c t i o n  o f 

S e c t io n  7 as a b a s is  f o r  p r e c lu d in g  c h a l le n g e s to  s u b s is te n c e  

r e g u la t i o n s  w i l l  le a d to  chaos i s  e s s e n t i a l l y  an em o t io n a l a rg u -

Not b e fo re  t h i s  c o u r t , and th e r e f o r e  n o t add re ssed o r 
c o n s id e re d , i s  th e s i t u a t i o n  where a pe rson i s  cha rged w i t h  
a game v i o l a t i o n  o th e r than one based upon s u b s is te n c e  
h u n t in g , where the de fe ndan t seeks to de fend on th e b a s is  o f 
a c la im  th a t he was s u b s is te n c e  h u n t in g . I f  one were so 
cha rged and c o u ld dem ons tra te t h a t he was e n t i t l e d  to the 
b e n e f i t  o f a s p e c i f i c  s u b s is te n c e  h u n t in g  r e g u l a t i o n , t h i s  
w ou ld appear to  be an adequa te de fen se . Bu t suppose , f o r  
th e sake o f d is c u s s io n , th a t a r e s i d e n t o f r u r a l  A la s k a were 
to  ta ke a moose c o n t r a r y  to s p o r t h u n t in g  r e g u la t i o n s  and i n  
an a rea where th e re  was no s u b s is te n c e  h u n t in g  r e g u l a t i o n  
p e rm i t t i n g  the ta k in g  o f such w i l d  game. Seem ing ly t h i s  
wou ld p re s e n t th e i d e n t i c a l s i t u a t i o n  as arose i n  E lu s k a .

T h is c o u r t sha res the conce rn o f th e A la s k a Supreme 
C ou r t th a t a s s e r t i o n  o f a s u b s is te n c e  de fense i n  a case 
where th e re  i s  no a p p l i c a b le  s u b s is te n c e r e g u l a t i o n , i f  
p e rm i t t e d , wou ld r e s u l t  in  u n re g u la te d  h u n t in g  w h ic h c o u ld  
i n  th e lo n g ru n be c o n t r a r y  to  th e pu rposes o f  ANILCA and 
A la s k a 's  second s u b s is te n c e law . Such a case w i l l  n o t a r i s e  
i n  the f u t u r e  i f  a d v is o r y  comm it te e s , r e g io n a l c o u n c i l s , and 
th e Board o f Game o p e ra te  as th e v are in te n d e d to  and g iv e  
f u l l  e f f e c t  to  § 6, ch . 52, SLA 1986, AS 16 .0 5 .2 5 8 .

Fo r now, and because t h i s  case does n o t p re s e n t o r 
de ve lo p the l a t t e r  p rob lem , th e c o u r t need n o t add ress i t  
and exp resses no o p in io n  as to  w he th e r o r n o t § 7, ch. 52, 
SLA 1986, AS 1 6 .0 5 .2 5 9 , wou ld be e n fo rc e a b le  in  a p ro s e c u ­
t i o n  b ro u g h t in  the absence o f an a p p l i c a b le  s u b s is te n c e  
h u n t in g  r e g u la t i o n .
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ment w i t h o u t su b s ta n c e . C e r t a i n l y  i t  has been d i f f i c u l t  f o r  the 

S ta t e , and i n  p a r t i c u l a r  the Board o f  Game, to  f i n d  i t s  way

th ro u g h th e maze o f c o n f l i c t i n g  demands p la c e d upon i t  as a 

r e s u l t  o f the s e v e r a l A la s k a s u b s is te n c e  s t a t u t e s  and the 

j u d i c i a l  d e c is io n s  made unde r them . The c o u r t does n o t w is h to  

m in im iz e  th e d i f f i c u l t y  w h ic h may be p re s e n te d th ro u g h  the

a s s e r t i o n  o f a s u b s is te n c e  de fense i n  th e fo rm  o f a c h a l le n g e  to  

s u b s is te n c e  r e g u la t i o n s  b ro u g h t i n  th e c o n te x t o f a c r im i n a l 

p r o s e c u t io n . However, to  the e x te n t t h a t we dea l he re w i t h  t h i s  

is s u e , th e c o u r t b e l ie v e s  t h a t th e S t a t e ' s  v i s i o n  o f p rob lem s 

w h ic h may come from  t h i s  c o u r t ' s  h o ld in g  a re e xagge ra te d .

C e r t a i n l y  th e r e  may be a number o f c la im s a t the

o u t s e t . However, as a body o f p re c e d e n ts i s  de ve lo p e d , i t  can 

e a s i l y  be p r e d ic t e d  t h a t  th e d i f f i c u l t i e s  w i l l  d im in i s h , a t le a s t 

th ro u g h the a p p l i c a t i o n  o f the p r i n c i p l e  o f s ta r e  d e c i s i s . Once 

a g iv e n  r e g u la t o r y  con cep t has been th o ro u g h ly  l i t i g a t e d ,  th e

m a t te r s h o u ld be ended u n le s s th e re  a re r e g u la t o r y  changes . The 

c o u r t i s  n o t u nm in d fu l t h a t r e c e n t h i s t o r y  in d ic a t e s  such changes 

may be f r e q u e n t ; b u t h e re a ls o , th e c o u r t i s  no t pe rsuaded t h a t 

the p ro b lem  i s  as ho r re n d ou s as th e S ta te  su g g e s ts . I f  th e  work 

o f l o c a l a d v is o r y  comm itte e s and r e g io n a l c o u n c i l s  and th e  Board 

o f Game is  e f f e c t i v e l y  done, and i f  the b o a rd 's  d e c is io n s  a re 

w e l l s u p p o r te d and documented, the te m p ta t io n  o r need to  c h a l ­

le nge th o se r e g u la t o r y  d e c is io n s  w i l l  be m in im iz e d a lo n g w i t h  th e 

p ro s p e c ts  f o r  the success o f  such c h a l le n g e s .

A0 72
Rev.8/82)
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Be th e fo r e g o in g  as i t  may, the St;.ate o f ■ A la s k a canno tr 

a u t h o r l z S ^ H e  Board o f  Game to  ad o p t r e g u la t i o n s  w h ic h can le a d ' 

to  c r im i n a l s a n c t io n s and make them in c o n te s t a b le  by de fendan ts - ' ' ’ 

when th e S ta te  seeks to  e n fo rc e  th e r e g u la t i o n s *  P l a i n t i f f s  and 

d e fe n d a n t 's  c o n te n t io n  t h a t S e c t io n  7 (AS 16 .0 5 .2 5 9 ) so o p e ra te s 

i s  r e je c t e d  on the fo r e g o in g  a u t h o r i t i e s  and f o r  th e fo r e g o in g  

re a so n s . P l a i n t i f f s  o r pe rsons s im i l a r l y  s i t u a t e d  a re e n t i t l e d  

to  t e s t  th e v a l i d i t y  o f  s u b s is te n c e  h u n t in g  r e g u la t i o n s  i n  a 

c r im in a l p r o s e c u t io n  se e k in g to  e n fo r c e  tho se r e g u l a t i o n s . 

A l th o u g h th e c o u r t ' s  a n a l y s i s  o f S e c t io n  7 i s  d i f f e r e n t  f rom  th a t 

o f th e p l a i n t i f f s ,  th e r e s u l t  fa v o r s  p l a i n t i f f s  and , t h e r e f o r e , 

p l a i n t i f f s ' m o t io n f o r  p a r t i a l  summary ju dgm en t on th e  "no sub ­

s is t e n c e  de fe n s e " i s  i n  subs tance g r a n te d .

DATED a t Ancho rage , A la s k a , t h i s  day o f  F e b r u a r y *

1989.

AO 77
30V.8/S2)
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STEVE COWPER, G O V E R N O R

I I E P A i m i K N T  O F  F I S H  A I V H  O A M K

OFFICE OF THE COMMISSIONER

P.O BOX 3-2000 
JUNEAU. ALASKA 99302-2000 
PHONE: (907) ‘165-4100

M a r c h  2 9 ,  1 9 9 0

T h e  H o n o r a b l e  B e t t y e  F a h r e n k a m p  
A l a s k a  S t a t e  L e g i s l a t u r e  
P .O .  B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  S e n a t o r  F a h r e n k a m p :

Y o u r  M a r c h  1 5  l e t t e r  r e q u e s t s  i n f o r m a t i o n  a b o u t  h o w  t h e  s u b s i s t e n c e  
l a w  w a s  w o r k i n g  b e f o r e  t h e  M c D o w e l l  d e c i s i o n  a n d  w h a t  m a n a g e m e n t 
p r o b l e m s  w e  e x p e c t  a s  a  r e s u l t  o f  t h a t  d e c i s i o n .  T h i s  l e t t e r  
r e s p o n d s  t o  t h a t  r e q u e s t .  We a r e  c o n s o l i d a t i n g  o u r  r e s p o n s e  t o  
y o u r  o t h e r  q u e s t i o n s  i n  a  s e p a r a t e  l e t t e r  f r o m  t h e  D e p a r tm e n t  o f  
L a w .

B e f o r e  t h e  A l a s k a  S u p re m e  C o u r t  d e c i s i o n  i n  M c D o w e l l . s t a t e  l a w  
r e q u i r e d  t h a t  s u b s i s t e n c e  u s e s  b y  r u r a l  A l a s k a n s  b e  a u t h o r i z e d  a n d  
p r o t e c t e d ,  a s  l o n g  a s  s u s t a i n e d  y i e l d  a l l o w e d  a  h a r v e s t .  T h e  c o u r t  
r u l e d  t h a t  t h e  r u r a l  l i m i t a t i o n  i n  t h e  l a w  v i o l a t e d  t h e  A l a s k a  
C o n s t i t u t i o n ;  s t i l l  p e n d i n g  i s  w h e t h e r  t h e  m a n d a te  a n d  p r i o r i t y  f o r  
s u b s i s t e n c e  h a v e  a l s o  f a l l e n  b e c a u s e  t h e y  w e r e  n o t  s e v e r a b l e ,  o r  
w h e t h e r  t h e y  r e m a in  i n  p l a c e  b u t  a p p l y  t o  a l l  A l a s k a n s .

T h e  d e c i s i o n  t h a t  A l a s k a ' s  r u r a l  l i m i t a t i o n  i s  u n c o n s t i t u t i o n a l  
m a y  r e s u l t  i n  l o s s  o f  s t a t e  m a n a g e m e n t  o f  s u b s i s t e n c e  f i s h  a n d  g am e  
o n  f e d e r a l  l a n d  i n  A l a s k a .  T h i s  p r o b l e m  a r i s e s  b e c a u s e  t h e  f e d e r a l  
s u b s i s t e n c e  l a w ,  T i t l e  V I I I  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  
C o n s e r v a t i o n  A c t  (A N IL C A )  , p r o v i d e s  t h a t  s u b s i s t e n c e  u s e s  b y  " r u r a l  
A l a s k a  r e s i d e n t s "  h a v e  a  p r i o r i t y  o n  f e d e r a l  l a n d  i n  A l a s k a .

U n d e r  A N IL C A ,  t h o s e  s u b s i s t e n c e  p r o t e c t i o n s  a r e  t o  b e  a d m i n i s t e r e d  
b y  t h e  S e c r e t a r i e s  o f  I n t e r i o r  a n d  A g r i c u l t u r e  u n l e s s  t h e  s t a t e  h a s  
l a w s  o f  g e n e r a l  a p p l i c a b i l i t y  p r o v i d i n g  t h e  r u r a l  l i m i t a t i o n  a n d  
t h e  p r i o r i t y .  A s  a  r e s u l t  o f  t h e  M c D o w e l l  d e c i s i o n ,  t h e  s t a t e  n o  
l o n g e r  h a s  t h e  o p t i o n  o f  d e f i n i n g  s u b s i s t e n c e  u s e s  i n  a  w a y  
c o n s i s t e n t  w i t h  f e d e r a l  l a w ,  a b s e n t  a  c h a n g e  i n  t h e  s t a t e  
c o n s t i t u t i o n .

11-K2LH
£



Senator Fahrenkamp - 2 - March 29, 1990

How  t h e  p r o c e s s  w o r k e d  b e f o r e  M c D o w e l l

I n  a s s e s s i n g  h o w  t h e  s u b s i s t e n c e  l a w  w o r k e d  b e f o r e  t h e  M c D o w e l l  
d e c i s i o n ,  i t  s e e m s  u s e f u l  t o  b e g i n  b y  d e s c r i b i n g  t h e  p r o c e d u r e s  
u s e d  b y  t h e  B o a r d s  o f  F i s h e r i e s  a n d  G am e t o  im p l e m e n t  t h e  l a w .  
T h e  b o a r d s  f o l l o w e d  a  t h r e e - s t e p  p r o c e s s  i n  m a k in g  s u b s i s t e n c e  
r e g u l a t i o n s :

1 .  T h e  J o i n t  B o a r d s  o f  F i s h e r i e s  a n d  G ame d e c i d e d  w h i c h
c o m m u n i t i e s  a n d  a r e a s  w e r e  " r u r a l . "  I n  s t a t e  la v ; ,  " r u r a l "  i s
d e f i n e d  a s  c o m m u n i t i e s  a n d  a r e a s  i n  w h i c h  c u s t o m a r y  a n d
t r a d i t i o n a l ,  n o n c o m m e r c i a l  u s e s  o f  f i s h  a n d  g am e  a r e  a  
p r i n c i p a l  c h a r a c t e r i s t i c  o f  t h e  l o c a l  e c o n o m y .  T h e  b o a r d  
a d o p t e d  a  r e g u l a t i o n  l i s t i n g  t h i r t e e n  c r i t e r i a  a s  a  g u i d e  i n  
d e t e r m i n i n g  r u r a l  ( 5  AAC  9 9 . 0 1 2 ) .  F e d e r a l  l a w  d o e s  n o t  d e f i n e  
r u r a l .

2 .  E a c h  b o a r d  d e c i d e d  w h i c h  r u r a l  c o m m u n i t i e s  o r  a r e a s  h a d
" c u s t o m a r y  a n d  t r a d i t i o n a l "  u s e s  o f  p a r t i c u l a r  f i s h  s t o c k s  a n d  
g a m e  p o p u l a t i o n s .  T h e  b o a r d s  a d o p t e d  a  r e g u l a t i o n  w i t h  e i g h t  
c r i t e r i a  t o  g u i d e  t h e s e  s t o c k  s p e c i f i c  d e c i s i o n s  ( 5  AAC 
9 9 . 0 1 0 ( b ) 6 ) .  O n l y  r e s i d e n t s  o f  t h o s e  r u r a l  c o m m u n i t i e s  o r  
a r e a s  s h o w in g  a  c u s t o m a r y  a n d  t r a d i t i o n a l  p a t t e r n  o f  u s e  o f  
a  p a r t i c u l a r  f i s h  s t o c k  o r  g am e  p o p u l a t i o n  c o u l d  p a r t i c i p a t e  
i n  s u b s i s t e n c e  h u n t i n g  o r  f i s h i n g  f o r  t h a t  p a r t i c u l a r  
r e s o u r c e .

3 .  E a c h  b o a r d  a d o p t e d  r e g u l a t i o n s  p r o v i d i n g  f o r  s u b s i s t e n c e  u s e s  
b y  t h e  r e s i d e n t s  o f  q u a l i f y i n g  c o m m u n i t i e s .  AS 1 6 . 0 5 . 2 5 8  
r e q u i r e s  e a c h  b o a r d  t o  a d o p t  r e g u l a t i o n s  g i v i n g  a  r e a s o n a b l e  
o p p o r t u n i t y  f o r  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  f o r  e a c h  g am e  
p o p u l a t i o n  a n d  f i s h  s t o c k  f o r  w h i c h  a  h a r v e s t a b l e  s u r p l u s  
e x i s t s ,  w i t h  a  p r i o r i t y  o v e r  n o n s u b s i s t e n c e  u s e s ,  i f  
n e c e s s a r y .  T h i s  w a s  d o n e  o n  a  c a s e - b y - c a s e  b a s i s ,  i n  r e s p o n s e  
t o  p r o p o s a l s  s u b m i t t e d  b y  t h e  p u b l i c ,  f i s h  a n d  g am e  a d v i s o r y  
c o m m i t t e e s ,  a n d  o t h e r  g r o u p s .

I f  a  f i s h  s t o c k  o r  g a m e  p o p u l a t i o n  w a s  i n  s u c h  s h o r t  s u p p l y  
t h a t  o n l y  s om e  s u b s i s t e n c e  u s e r s  c o u l d  b e  a l l o w e d  t o  h a r v e s t  
i t ,  t h e  b o a r d s  u s e d  t h r e e  c r i t e r i a  t o  s e l e c t  am o n g  s u b s i s t e n c e  
u s e r s .  T h i s  h a s  b e e n  c a l l e d  a  " T i e r  2 "  s i t u a t i o n ,  i n  c o n t r a s t  
w i t h  " T i e r  1 , "  w h e r e  a l l  s u b s i s t e n c e  u s e s  c o u l d  b e  
a c c o m m o d a te d .  T h e  t h r e e  c r i t e r i a  f o r  d e t e r m i n i n g  w h o  c a n  
h a r v e s t  a t  T i e r  2 a r e  ( 1 )  c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  o n  
t h e  f i s h  s t o c k  o r  g am e  p o p u l a t i o n  a s  t h e  m a i n s t a y  o f  
l i v e l i h o o d ,  ( 2 )  l o c a l  r e s i d e n c y ,  a n d  ( 3 )  a v a i l a b i l i t y  o f  
a l t e r n a t i v e  r e s o u r c e s  (A S  1 6 . 0 5 . 2 5 8 ) .  A l l  n o n s u b s i s t e n c e  u s e s  
m u s t  b e  e l i m i n a t e d  b e f o r e  " T i e r  2 "  c a n  b e  im p l e m e n t e d .
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O n c e  t h e  b o a r d s  p r o v i d e d  f o r  c u s t o m a r y  a n d  t r a d i t i o n a l  
s u b s i s t e n c e  u s e s ,  t h e y  c o u l d  a l l o c a t e  a n y  a d d i t i o n a l  h a r v e s t  
s u r p l u s  t o  o t h e r  u s e r  g r o u p s .  T h e  1 9 8 6  l a w  r e c o g n i z e d  
p e r s o n a l  u s e  f i s h e r i e s  a s  a  w a y  t o  e n s u r e  t h a t  a l l  A l a s k a n s  
h a d  a n  o p p o r t u n i t y  t o  h a r v e s t  s a lm o n  a n d  o t h e r  f i s h  b y  
e f f i c i e n t  m e a n s ,  p r i m a r i l y  b y  n e t ,  d i p  n e t ,  a n d  f i s h w h e e l  (AS  
1 6 . 0 5 . 2 5 1 ( d ) .  I t  a l s o  c r e a t e d  a  r e s i d e n t  p r e f e r e n c e  f o r  
t a k i n g  m o o s e ,  c a r i b o u ,  e l k ,  a n d  d e e r  (A S  1 6 . 0 5 . 2 5 5 ) .

R e s u l t s  o f  im p l e m e n t i n g  t h e  s u b s i s t e n c e  l a w

B y  19 8 9  t h e  j o i n t  b o a r d s  h a d  d e s i g n a t e d  2 2 5  A l a s k a n  c o m m u n i t i e s  a s  
r u r a l ,  e n c o m p a s s in g  a b o u t  1 1 0 , 0 0 0  p e o p l e ,  a p p r o x im a t e l y  20 p e r c e n t  
o f  t h e  s t a t e ' s  p o p u l a t i o n .  E n c l o s u r e  1  l i s t s  w h i c h  c o m m u n i t i e s  i n  
t h e  s t a t e  w e r e  i n i t i a l l y  i d e n t i f i e d  a s  r u r a l .  T h e  b o a r d s  h a d  n o t  
f u l l y  c o m p le t e d  r e f i n i n g  t h e  i d e n t i f i c a t i o n  o f  r u r a l  a r e a s  a t  t h e  
t i m e  o f  t h e  M c D o w e l l  d e c i s i o n .

T h e  s e p a r a t e  b o a r d s  h a d  a l s o  l a r g e l y  c o m p le t e d  a  f i r s t  c u t  a t  
d e c i d i n g  w h i c h  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  w e r e  s u b j e c t  t o  
s u b s i s t e n c e  u s e s .  R u r a l  r e s i d e n t s  d i d  n o t  a u t o m a t i c a l l y  q u a l i f y  
f o r  s u b s i s t e n c e  u s e s .  I n  s om e  r e m o t e  a r e a s ,  t h e  b o a r d s  c o n c l u d e d  
t h a t  m o s t  f i s h  a n d  g am e  w e r e  c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  u s e d .  
I n  o t h e r  a r e a s ,  w h e r e  p e o p l e  h a d  m o r e  r e c e n t l y  s e t t l e d ,  t h e y  
c o n c l u d e d  t h a t  s u b s i s t e n c e  u s e s  d i d  n o t  o c c u r .  F o r  e x a m p le ,  i n  
s om e  r u r a l  a r e a s ,  t h e y  d e c i d e d  t h a t  s h e e p  p o p u l a t i o n s  w e r e  n o t  
s u b j e c t  t o  s u b s i s t e n c e  u s e s .  E n c l o s u r e  2 l i s t s  t h e  g am e  
p o p u l a t i o n s  a n d  f i s h  s t o c k s  w h i c h  t h e  b o a r d s  c o n c l u d e d  w e r e  
c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  u s e d ,  a n d  t h e  c o m m u n i t i e s  a n d  a r e a s  
w h i c h  q u a l i f i e d  f o r  t h o s e  u s e s .

I n  m a n y  c a s e s  t h e  B o a r d  o f  G am e d e c i d e d  t h a t  e x i s t i n g  g e n e r a l  
h u n t i n g  r e g u l a t i o n s  p r o v i d e d  s u f f i c i e n t  o p p o r t u n i t y  f o r  
s u b s i s t e n c e .  I n  t h e s e  o a s e s  t h e y  a d o p t e d  p a r a l l e l  s u b s i s t e n c e  
h u n t i n g  r e g u l a t i o n s .  I n  s om e  a r e a s  w h e r e  d e m a n d  f o r  w i l d l i f e  w a s  
h i g h ,  l o n g e r  s e a s o n s ,  l a r g e r  b a g  l i m i t s ,  o r  o t h e r  c h a n g e s  i n  
r e g u l a t i o n s  w e r e  p r o v i d e d  f o r  s u b s i s t e n c e  u s e  o f  s e l e c t e d  s p e c i e s .  
M o s t  o f  t h e s e  a d v a n t a g e s  w e r e  i n  c a r i b o u ,  d a l l  s h e e p ,  a n d  m o o s e  
r e g u l a t i o n s .  E n c l o s u r e  3 l i s t s  h u n t s  w h e r e  s u b s i s t e n c e  r e g u l a t i o n s  
d i f f e r  f r o m  g e n e r a l  h u n t i n g  r e g u l a t i o n s .

R e v ie w  o f  t h i s  l i s t  s h o w s  t h a t  s u b s i s t e n c e  a n d  r e s i d e n t  h u n t i n g  
r e g u l a t i o n s  a r e  i d e n t i c a l  i n  m o r e  t h a n  h a l f  t h e  g am e  m a n a g e m e n t:  
u n i t s  i n  t h e  s t a t e .  I n  1 9 8 9  t h e r e  w e r e  o n l y  t w o  g am e  p o p u l a t i o n s  
i n  t h e  s t a t e  l i m i t e d  t o  s u b s i s t e n c e  h u n t i n g  o n l y .  T h e s e  w e r e  t h e  
GMU ID  m o o s e  h u n t ,  n e a r  H a in e s  i n  s o u t h e a s t  A l a s k a ,  a n d  t h e  m o o s e  
h u n t  i n  t h e  M i n t o  M a n a g e m e n t a r e a ,  a  p o r t i o n  o f  GMU 2 0 (B )  , n e a r  
F a i r b a n k s .  I n  b o t h  c a s e s ,  v e r y  s m a l l  m o o s e  p o p u l a t i o n s  c a n  s u p p o r t  
o n l y  a  v e r y  l i m i t e d  h a r v e s t .
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L o n g e r  s e a s o n s  f o r  s u b s i s t e n c e  p r o v i d e d  a d v a n t a g e s  i n  s o m e  h u n t s .  
S u b s i s t e n c e  r e g u l a t i o n s  p r o v i d e d  8 , 6 3 5  p o t e n t i a l  h u n t i n g  d a y s  f o r  
c a r i b o u  s t a t e w i d e  ( t h e  t o t a l  o f  a l l  t h e  o p e n  h u n t i n g  s e a s o n s  i n  a l l  
t h e  g a m e  m a n a g e m e n t  u n i t s ) .  R e s i d e n t  r e g u l a t i o n s  p r o v i d e d  7 , 5 5 0  
h u n t i n g  d a y s ,  o r  1 3  p e r c e n t  f e w e r .  R e s i d e n t  m o o s e  h u n t s  h a d  25  
p e r c e n t  f e w e r  h u n t i n g  d a y s  c o m p a r e d  w i t h  s u b s i s t e n c e  h u n t s .

S u b s i s t e n c e  r e g u l a t i o n s  p r o v i d e d  o t h e r  a d v a n t a g e s  i n  s om e  gam e  
m a n a g e m e n t  s u b u n i t s .  T h e s e  i n c l u d e d  l e s s  r e s t r i c t i v e  r e g u l a t i o n s  
a b o u t  h o r n  a n d  a n t l e r  s i z e ,  f o r  e x a m p le .  I n  o t h e r  s u b u n i t s ,  t h e  
b a g  l i m i t  w a s  h i g h e r  f o r  s u b s i s t e n c e .  I n  s om e  s u b u n i t s ,  a  
c o m b i n a t i o n  o f  r e g u l a t i o n s  p r o v i d e d  m u l t i p l e  a d v a n t a g e s ,  s u c h  a s  
a  l o n g e r  s e a s o n  a n d  l e s s  r e s t r i c t i v e  a n t l e r  l i m i t s .

C a r i b o u  s e a s o n s  a r e  o p e n  i n  50  o f  A l a s k a ' s  69  g am e  m a n a g e m e n t  
s u b u n i t s .  I n  3 1  o f  t h e  h u n t s ,  t h e r e  i s  n o  d i f f e r e n c e  b e tw e e n  
r e s i d e n t  a n d  s u b s i s t e n c e  r e g u l a t i o n s .  O f  t h o s e  w h e r e  s u b s i s t e n c e  
h a s  a n  a d v a n t a g e ,  f i v e  h a v e  l o n g e r  s e a s o n s ,  f i v e  h a v e  l e s s  
r e s t r i c t i v e  r e g u l a t i o n s ,  a n d  t w o  h a v e  h i g h e r  b a g  l i m i t s .  S e v e n  
h u n t s  h a v e  m u l t i p l e  a d v a n t a g e s .

M o o s e  h u n t i n g  i s  o p e n  i n  62 o f  t h e  69 s u b u n i t s .  I n  34 t h e r e  i s  n o  
d i f f e r e n c e  i n  r e g u l a t i o n s .  F i f t e e n  h a v e  l o n g e r  s e a s o n s ,  f o u r  h a v e  
h i g h e r  l i m i t s ,  a n d  e i g h t  h a v e  m u l t i p l e  a d v a n t a g e s  f o r  s u b s i s t e n c e .

F o r  e x a m p le ,  t h e  m o o s e  s e a s o n  i n  GMU 9 B , i n  t h e  n o r t h e r n  B r i s t o l  
B a y  w a t e r s h e d ,  o p e n s  f i v e  d a y s  e a r l i e r  i n  S e p t e m b e r  f o r  s u b s i s t e n c e  
t h a n  f o r  t h e  g e n e r a l  h u n t .  O t h e r  r e g u l a t i o n s  a r e  i d e n t i c a l  f o r  
s u b s i s t e n c e  a n d  o t h e r  r e s i d e n t  h u n t e r s .  A  D e c e m b e r  s e a s o n  i s  o p e n  
t o  b o t h  s u b s i s t e n c e  a n d  r e s i d e n t  h u n t e r s .

T h e  s i t u a t i o n  i s  s l i g h t l y  d i f f e r e n t  f o r  s u b s i s t e n c e  f i s h e r i e s ,  
w h i c h  f r e q u e n t l y  h a v e  s h o r t e r  s e a s o n s  t h a n  s p o r t  f i s h e r i e s  b u t  
a l l o w  m o r e  e f f i c i e n t  g e a r  a n d  m o r e  l i b e r a l  b a g  l i m i t s .  P e r s o n a l  
u s e  f i s h e r i e s ,  w h i c h  a r e  o p e n  t o  a l l  A l a s k a  r e s i d e n t s ,  a l l o w  t h e  
s a m e  e f f i c i e n t  g e a r  b u t  t y p i c a l l y  h a v e  s h o r t e r  s e a s o n s  a n d  s m a l l e r  
b a g  l i m i t s  t h a n  s u b s i s t e n c e  f i s h e r i e s .

O n e  e x a m p le  o f  a  s i t u a t i o n  w h e r e  a l l  u s e s  a r e  a c c o m m o d a te d  w h i l e  
p r o t e c t i n g  s u b s i s t e n c e  i s  t h e  K u s k o k w . im  R i v e r ,  w h e r e  s u b s i s t e n c e  
f i s h i n g  i s  e x t r e m e l y  i m p o r t a n t  t o  l o c a l  r e s i d e n t s .  A n y  A l a s k a  
r e s i d e n t  m a y  f i s h  f o r  s a lm o n  w i t h  n e t s  u n d e r  p e r s o n a l  u s e  
r e g u l a t i o n s ,  b u t  b e c a u s e  o f  h i g h  d e m a n d  a n d  c o m p e t i t i o n  f o r  k i n g s ,  
t h e  p e r s o n a l  u s e  f i s h e r m e n  m a y  o n l y  f i s h  a f t e r  J u l y  1  a n d  c a n n o t  
u s e  k i n g  g e a r .

A  v e r y  l o w  p e r c e n t a g e  o f  t h e  h a r v e s t a b l e  s u r p l u s  o f  f i s h  a n d  
w i l d l i f e  i n  A l a s k a  g o e s  t o  s u b s i s t e n c e — l e s s  t h a n  4 p e r c e n t  o f  t h e  
t o t a l  f i s h  a n d  w i l d l i f e  b y  w e i g h t  ( e n c l o s u r e  4 ) . T h i s  i s  a n  
e x t r e m e l y  i m p o r t a n t  c o n t r i b u t i o n  t o  t h e  e c o n o m y  o f  r u r a l  v i l l a g e s ,
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p r o v i d i n g  3 5  t o  4 5 m i l l i o n  p o u n d s  o f  h i g h  q u a l i t y ,  n u t r i t i o u s  f o o d ,  
t h a t  w o u ld  o t h e r w i s e  h a v e  t o  b e  p u r c h a s e d  w i t h  t h e  l i m i t e d  c a s h  
t y p i c a l l y  a v a i l a b l e  i n  t h e s e  a r e a s  o f  t h e  s t a t e *

T h e  r e l a t i v e l y  s m a l l ,  c l e a r l y  s p e c i f i e d  s e t  o f  p e o p l e  w h o  q u a l i f y  
f o r  s u b s i s t e n c e  u s e s  h a s  c r e a t e d  p r e d i c t a b i l i t y  f o r  m a n a g e m e n t  a n d  
e n f o r c e m e n t  p u r p o s e s ,  a s  w e l l  a s  f o r  o t h e r  u s e r  g r o u p s .  F o r  t h i s  
r e a s o n ,  im p l e m e n t a t i o n  o f  s u b s i s t e n c e  r e g u l a t i o n s  h a s  c r e a t e d  f e w  
r e a l  c o n f l i c t s  w i t h  s p o r t  a n d  c o m m e r c i a l  u s e s .

A  n u m b e r  o f  c o n t r o v e r s i e s  a n d  c o u r t  c a s e s  h a v e  r e s u l t e d  f r o m  t h e  
b o a r d s '  o n g o i n g  e f f o r t s  t o  im p l e m e n t  t h e  s u b s i s t e n c e  l a w .  
E n c l o s u r e  5 s u m m a r iz e s  t h e  s t a t u s  o f  c u r r e n t  c o u r t  c a s e s  i n v o l v i n g  
s u b s i s t e n c e .

W h a t  h a p p e n s  t o  a l a s k a n ' s  h u n t i n g  a n d  f i s h i n g  o p p o r t u n i t i e s  a n d  t o  
f i s h  a n d  g am e  m a n a g e m e n t  a f t e r  J u l y  1 ?

A t t o r n e y s  s t i l l  d i s a g r e e  a b o u t  m a n y  o f  t h e  l e g a l  a n d  m a n a g e m e n t  
i m p l i c a t i o n s  o f  t h e  M c D o w e l l  d e c i s i o n .  H o w e v e r ,  t h e y  s e e m  t o  
a g r e e  t h a t  t h e r e  w i l l  b e  m a j o r  c h a n g e s  i n  t h e  w a y  f i s h  a n d  g am e  i s  
m a n a g e d  a n d  a l l o c a t e d  i n  A l a s k a .  Tw o  o f  t h e  l a r g e s t  p r o b l e m s  
a p p e a r  t o  b e  " T i e r  2 "  m a n a g e m e n t  a n d  t h e  d i v i s i o n  o f  f i s h  a n d  
w i l d l i f e  m a n a g e m e n t  j u r i s d i c t i o n  b e tw e e n  s t a t e  a n d  f e d e r a l  
a g e n c i e s .

O ne  a r e a  o f  l e g a l  u n c e r t a i n t y  i s  w h e t h e r  t h e  M c D o w e l l  d e c i s i o n  
m e a n s  t h a t  o n l y  t h e  r u r a l  l i m i t a t i o n  i n  t h e  s t a t e  s u b s i s t e n c e  l a w  
i s  u n c o n s t i t u t i o n a l ,  o r  w h e t h e r  t h e  e n t i r e  s t a t u t e  i s  
u n c o n s t i t u t i o n a l .  T h i s  h i n g e s  o n  w h e t h e r  o r  n o t  t h e  r u r a l  
l i m i t a t i o n  i s  s e v e r a b l e .  I f  i t  i s  n o t  s e v e r a b l e ,  t h e n  i n  a d d i t i o n  
t o  t h e  r u r a l  l i m i t a t i o n ,  t h e  d e f i n i t i o n s  a n d  p r i o r i t y  f o r  
s u b s i s t e n c e  f a l l .  T h i s  w o u ld  m e a n  t h a t  t h e  b o a r d s  c o u l d  s t i l l  
a u t h o r i z e  s u b s i s t e n c e  f i s h e r i e s  a t  t h e i r  d i s c r e t i o n  t h a t  w o u l d  b e  
o p e n  t o  a l l  A l a s k a n s ,  b u t  w o u l d  n o t  h a v e  a  p r i o r i t y  o v e r  o t h e r  
u s e s .  I f  i t  i s  s e v e r a b l e ,  t h e n  a l l  A l a s k a n s  q u a l i f y  f o r  
s u b s i s t e n c e  u s e s ,  a n d  s u b s i s t e n c e  s t i l l  h a s  a  p r i o r i t y .

We w i l l  n o t  k n o w  t h e  a n s w e r  t o  t h e s e  q u e s t i o n s  u n t i l  t h e  s t a t e  
s u p e r i o r  c o u r t  t a k e s  f u r t h e r  a c t i o n  i n  t h e  M c D o w e l l  c a s e .

T i e r  2 d i s r u p t i o n s

I f  t h e  r u r a l  l i m i t a t i o n  i s  s e v e r a b l e  f r o m  t h e  r e m a i n d e r  o f  t h e  
s u b s i s t e n c e  l a w  a n d  a l l  A l a s k a n s  q u a l i f y  f o r  s u b s i s t e n c e  u s e s ,  w e  
f a c e  t h e  s am e  t y p e  o f  m a n a g e m e n t  c h a o s  a n d  h a r v e s t  d i s r u p t i o n s  f o r  
t h e  1 9 9 0  h u n t i n g  s e a s o n s  t h a t  w e  e x p e r i e n c e d  a f t e r  t h e  M a d i s o n
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c o u r t  d e c i s i o n  i n  1 9 8 5 .  A n y  s u b s i s t e n c e  h u n t s  o r  f i s h e r i e s  o n  
s t a t e  l a n d s  w h e r e  p a r t i c i p a t i o n  m u s t  b e  l i m i t e d  i n  o r d e r  t o  p r o t e c t  
t h e  r e s o u r c e  w o u l d  h a v e  t o  b e  m a n a g e d  u n d e r  t h e  T i e r  2 p r o c e d u r e s  
d e s c r i b e d  a b o v e .

T h e  d e p a r t m e n t  h a s  c o n d u c t e d  a  p r e l i m i n a r y  a s s e s s m e n t  o f  w h i c h  
h u n t s  a n d  f i s h e r i e s  m a y  h a v e  t o  b e  l i m i t e d  t o  T i e r  2 i f  a l l  
A l a s k a n s  q u a l i f y  f o r  s u b s i s t e n c e .  T h i s  a s s e s s m e n t ,  e n c l o s u r e  6 , 
i n d i c a t e s  t h a t  m o r e  t h a n  30  h u n t s  w o u ld  h a v e  t o  b e  l i m i t e d  t o  
A l a s k a n s  w h o  q u a l i f y  u n d e r  T i e r  2 c r i t e r i a .  T h e s e  i n c l u d e  s om e  o f  
t h e  m o s t  p o p u l a r  h u n t s  i n  t h e  s t a t e ,  i n c l u d i n g  t h e  N e l c h i n a  c a r i b o u  
h u n t .

T i e r  2 h u n t s  w o u l d  s u b s t a n t i a l l y  r e a l l o c a t e  g am e  a n d  d i s r u p t  n o r m a l  
h u n t i n g  o p p o r t u n i t y  b e c a u s e  p e r m i t  d r a w i n g s  c o u l d  n o  l o n g e r  b e  u s e d  
t o  d e c i d e  w h o  p a r t i c i p a t e s  i n  t h e s e  h u n t s .  I n s t e a d ,  t h e  T i e r  2 
s t a t u t o r y  c r i t e r i a  w o u l d  h a v e  t o  b e  a p p l i e d  t o  c r e a t e  a  p o i n t  
s y s t e m  t o  r a n k  a p p l i c a n t s  a n d  t o  d e c i d e  w h o  c o u l d  h u n t .

B e c a u s e  t h e  M c D o w e l l  d e c i s i o n  a p p e a r s  t o  m o a n  t h a t  o n e  o f  t h e  T i e r  
2 c r i t e r i a  ( l o c a l  r e s i d e n c y )  i s  i n v a l i d ,  t h e  b o a r d s  a n d  d e p a r tm e n t  
w o u l d  h a v e  t o  r e l y  o n  t h e  o t h e r  t w o  c r i t e r i a ,  " d i r e c t  d e p e n d e n c e  
o n  t h e  r e s o u r c e "  a n d  " a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s "  i n  
a l l o c a t i n g  p e r m i t s .  N o n r e s i d e n t s  w o u l d  h a v e  t o  b e  e x c l u d e d  f r o m  
t h e s e  h u n t s .

T i e r  2 ,  a s  t h e  d e p a r t m e n t  l e a r n e d  f r o m  i t s  e x p e r i e n c e  i n  1 9 8 5 ,  i s  
t i m e  c o n s u m in g  a n d  e x p e n s i v e  t o  a d m i n i s t e r .  I t  a f f e c t s  b ig - g a m e  
g u i d i n g  b e c a u s e  o f  t h e  n o n r e s i d e n t  e x c l u s i o n s .  I t  a l s o  r e s u l t s  i n  
l o s s  o f  r e v e n u e s  t o  t h e  s t a t e  f r o m  n o n r e s i d e n t  l i c e n s e s  a n d  t a g  
f e e s .  I t  m a y  b e  n e c e s s a r y  f o r  t h e  D i v i s i o n  o f  W i l d l i f e  
C o n s e r v a t i o n  t o  s e e k  s u p p l e m e n t a l  f u n d s  t o  o p e r a t e  t h e s e  h u n t s  i n
1 9 9 0 .  E n c l o s u r e  7  i s  a  p a p e r  p r e p a r e d  b y  t h e  d e p a r tm e n t  d e s c r i b i n g  
t h e  e f f e c t s  o f  t h e  1 9 8 5  T i e r  2 h u n t s .

F e d e r a l  m a n a g e m e n t  t a k e o v e r

I f  t h e  s t a t e  c a n n o t  p r o v i d e  a  r u r a l  p r e f e r e n c e  f o r  s u b s i s t e n c e ,  
A N IL C A  T i t l e  V I I I  r e q u i r e s  f e d e r a l  a g e n c i e s  t o  p r o v i d e  a  
s u b s i s t e n c e  p r e f e r e n c e  o n  f e d e r a l  l a n d s .  F e d e r a l  a g e n c i e s  a r e  
c u r r e n t l y  p l a n n i n g  f o r  s u b s i s t e n c e  m a n a g e m e n t  o n  f e d e r a l  l a n d s  
b e g i n n i n g  J u l y  1 ,  u n l e s s  t h e  s t a t e  i s  a b l e  t o  e x t e n d  t h e  s t a y  
g r a n t e d  b y  t h e  A l a s k a  S u p re m e  C o u r t  a f t e r  M c D o w e l l .

A l t h o u g h  d i s c u s s i o n s  b e tw e e n  t h e  s t a t e  a n d  t h e  D e p a r tm e n t  o f  
I n t e r i o r  a r e  u n d e r w a y ,  t h e  s c o p e  o f  f e d e r a l  s u b s i s t e n c e  m a n a g e m e n t 
i s  s t i l l  u n c l e a r .  F e d e r a l  l a n d  m a n a g e r s  a r e  j u s t  b e g i n n i n g  t o  
d r a f t  a  f e d e r a l  s u b s i s t e n c e  m a n a g e m e n t  p l a n .  U n t i l  i t  i s  c o m p le t e d  
a n d  r e l e a s e d ,  w e  c a n  o n l y  p r o v i d e  a  b r o a d  o v e r v i e w  o f  t h e  p o s s i b l e  
e f f e c t s  o f  f e d e r a l  m a n a g e m e n t .
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The s p e c i f i c  e f f e c t s  o f  f e d e r a l s u b s is te n c e  management w i l l  depend 
t o  a la r g e  e x te n t on th e  p o s i t i o n  th e  fe d e r a l gove rnm en t ta k e s , o r 
i s  r e q u i r e d  by th e  c o u r t s  t o  ta k e , on th r e e  m a jo r is s u e s . These 
a re : (1) wha t la n d s and re s o u rc e s th e y  w i l l  e x e r t j u r i s d i c t i o n
o v e r , (2) wha t comm un it ie s and a reas th e  f e d e r a l a g e n c ie s w i l l  
d e f in e  as " r u r a l " ,  and (3) wha t p ro c e s s th e y  w i l l  use f o r  a d o p t in g  
s u b s is te n c e  r e g u la t i o n s  f o r  f e d e r a l a re a s . T h e i r  d e c is io n s  on 
th e s e q u e s t io n s  w i l l  s i g n i f i c a n t l y  a f f e c t  a l l  A la s k a n s who use f i s h  
and w i l d l i f e .  I n  a d d i t i o n , A la s ka n s may have l i t t l e  say i n  th e se 
d e c i s i o n s .

" J u r i s d i c t i o n "

A bou t 60 p e r c e n t o f A la s k a i s  f e d e r a l la n d . Many p o p u la r and 
im p o r t a n t h u n t in g  and f i s h i n g  a re a s i n  A la s k a a re on o r  a d ja c e n t 
t o  fe d e r a l la n d s .

The f e d e r a l g o v e rnm e n t 's  j u r i s d i c t i o n  o v e r h u n t in g  and f i s h i n g  i n  
th e s e a rea s i s  u n c le a r and s u b je c t t o  a number o f  u n te s te d  le g a l 
t h e o r i e s . A t one ex trem e , th e  fe d e r a l gove rnm en t may have v e r y  
b ro ad a u t h o r i t y  t o  re a c h o u t and c o n t r o l f i s h  and w i l d l i f e  f a r  from  
fe d e r a l la n d i f  ne ce s s a ry t o  p r o t e c t  s u b s is te n c e  uses on f e d e r a l 
la n d s . A t th e  o th e r e x trem e , t h e i r  a u t h o r i t y  may be v e r y  na r row , 
l im i t e d  o n ly  t o  c lo s i n g  f e d e r a l a re a s t o  access . I t  seems c le a r  
t h a t  f e d e r a l a g e n c ie s w i l l  r e g u la t e  h u n t in g  on f e d e r a l la n d s . Fo r 
f i s h i n g ,  th e  is s u e  i s  much more c om p l ic a te d . The fe d e r a l 
gove rnm en t m ig h t i n i t i a l l y  c la im  r e l a t i v e l y  na rrow j u r i s d i c t i o n  and 
a u t h o r i t y ,  and th e n  fa c e  c o u r t c h a l le n g e s  t o  d e te rm in e  w he th e r 
ANILCA r e q u i r e s  a b ro a d e r i n t e r p r e t a t i o n .

Even a na r row i n t e r p r e t a t i o n  o f ANILCA, howeve r , i s  l i k e l y  t o  mean 
s e r io u s  f i s h  and game management p rob lem s and d i s r u p t i o n s  t o  u s e r s . 
The i n t e r l o c k i n g  n a tu r e  o f f e d e r a l ,  s t a t e ,  and p r i v a t e  la n d s and 
w a te r s , t o g e th e r w i t h  c o n f l i c t i n g  management g o a ls , a re  l i k e l y  t o  
r e s u l t  i n  s e r io u s  d i f f i c u l t y  i n  c o o r d in a t i n g  s t a t e  and fe d e r a l 
management.

F o r examp le , th e  s t a t e  boa rd s may n o t be a b le  t o  ad o p t r e g u la t i o n s  
and a u t h o r i z e  h a r v e s t s  u n t i l  t h e y  know w ha t r e g u la t i o n s  w i l l  a p p ly  
on f e d e r a l la n d s o r w a te r s . They m ig h t a l s o  have t o  re a s se s s s t a t e  
r e g u la t i o n s  i n  l i g h t  o f  each r e g u la t o r y  change by f e d e r a l a g e n c ie s . 
O th e rw is e , th e  s t a t e  ru n s th e  r i s k  o f a l l o w in g  an o v e r h a r v e s t , 
w h ic h wou ld be p r o h i b i t e d  by th e  s t a t e  c o n s t i t u t i o n ' s  s u s ta in e d  
y i e l d  manda te . T h is  p rob lem  w ou ld be e xa c e rb a te d by emergency 
c ir c um s ta n c e s , w h ich c a l l  f o r  q u ic k  and e f f e c t i v e  a c t i o n . T h is  
c o u ld  r e s u l t  i n  th e  lo s s  o f h a r v e s t o p p o r t u n i t i e s  f o r  A la s k a n s .
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A l a s k a n  h u n t i n g  a n d  f i s h i n g  r e g u l a t i o n s  a r e  a l r e a d y  c o m p l i c a t e d .  
D i f f e r e n t  r e g u l a t i o n s  a d o p t e d  b y  d i f f e r e n t  a g e n c i e s  f o r  a d j a c e n t  
l a n d s  a r e  l i k e l y  t o  s e r i o u s l y  i n c r e a s e  r e g u l a t o r y  c o m p l e x i t y .  T h i s  
w i l l  n o t  o n l y  b e  f r u s t r a t i n g  f o r  h u n t e r s  a n d  f i s h e r m e n ,  b u t  w i l l  
a l s o  i n c r e a s e  e n f o r c e m e n t  p r o b l e m s .  I n  m o s t  a r e a s  o f  t h e  s t a t e  i t  
i s  v e r y  d i f f i c u l t  t o  d e t e r m i n e  w h e r e  s t a t e  l a n d s  e n d  a n d  f e d e r a l  
l a n d s  b e g i n .  P e o p le  c i t e d  f o r  h u n t i n g  o r  f i s h i n g  v i o l a t i o n s  m a y  
c l a i m  a s  a  d e f e n s e  t h a t  t h e y  w e r e  c o n f u s e d  a s  t o  w h a t  r e g u l a t i o n s  
a p p l y  a t  a n y  g i v e n  l o c a t i o n .

A l a s k a n s '  h u n t i n g  a n d  f i s h i n g  o p p o r t u n i t i e s  c o u l d  b e  r e d u c e d  b y  a  
f e d e r a l  t a k e o v e r .  T h i s  c o u l d  o c c u r  b e c a u s e  f e d e r a l  m a n a g e m e n t  
w o u ld  b e  l e s s  p r e c i s e  t h a n  s t a t e  m a n a g e m e n t h a s  b e e n ,  i f  t h e  
f e d e r a l  g o v e r n m e n t  d o e s  n o t  a d e q u a t e l y  f u n d  m a n a g e m e n t  o n  f e d e r a l  
l a n d s .  T h i s  c o u l d  f o r c e  f e d e r a l  m a n a g e r s  t o  b e  m o r e  c o n s e r v a t i v e  
i n  a u t h o r i z i n g  h a r v e s t s .  I f  t h e y  d o  a u t h o r i z e  h a r v e s t s  w i t h o u t  
a d e q u a t e  d a t a ,  t h e y  c o u l d  r u n  t h e  r i s k  o f  o v e r h a r v e s t .

A n o t h e r  p o t e n t i a l  r e a s o n  f o r  r e d u c t i o n s  i n  h a r v e s t  o p p o r t u n i t i e s  
a r e  t h e  m a n a g e m e n t p h i l o s o p h i e s  o f  t h e  f e d e r a l  a g e n c i e s .  F o r  
e x a m p le ,  t h e  N a t i o n a l  P a r k  S e r v i c e  (N P S ) h a s  a t t e m p t e d  t o  m i n im i z e  
h u n t i n g  a n d  f i s h i n g ,  e v e n  i n  n a t i o n a l  p r e s e r v e s  w h e r e  t h o s e  u s e s  
w e r e  a u t h o r i z e d  b y  C o n g r e s s ,  b y  n a r r o w l y  i n t e r p r e t i n g  a c c e s s  
p r o v i s i o n s .  NPS r e g u l a t i o n s  c l o s i n g  s u b s i s t e n c e  a n d  c o m m e r c i a l  
f i s h i n g  i n  t h e  w a t e r s  o f  G l a c i e r  B a y  N a t i o n a l  M o n u m e n t a r e  a n o t h e r  
r e c e n t  e x a m p le  w i t h  s e r i o u s  i m p l i c a t i o n s  f o r  b o t h  s u b s i s t e n c e  a n d  
c o m m e r c i a l  u s e r s .  O t h e r  f e d e r a l  a g e n c i e s  h a v e  a l s o  d e m o n s t r a t e d  
a  d i s r e g a r d  f o r  A l a s k a n ' s  u s e s  o f  f i s h  a n d  w i l d l i f e .

M o r e o v e r ,  e v e n  i f  t h e y  i n i t i a l l y  c h o o s e  t o  i n t e r p r e t  A N IL C A  
n a r r o w l y ,  o v e r  t im e  t h e  f e d e r a l  a g e n c i e s  a r e  l i k e l y  t o  e x e r t  
j u r i s d i c t i o n  o v e r  f i s h  a n d  g am e  m a n a g e m e n t  o n  s t a t e  l a n d s  a n d  
w a t e r s  i n  c a s e s  w h e r e  t h e s e  r e s o u r c e s  a r e  i m p o r t a n t  f o r  
s u b s i s t e n c e .  A N IL C A  a n d  i t s  l e g i s l a t i v e  h i s t o r y  i n d i c a t e  
C o n g r e s s ' s  i n t e n t  t o  p r o t e c t  s u b s i s t e n c e  u s e s  b r o a d l y .  T o g e t h e r  
w i t h  o t h e r  l e g a l  p r e c e d e n t s ,  t h i s  m a y  c a u s e  f e d e r a l  a g e n c i e s ,  
e i t h e r  t h r o u g h  c h o i c e  o r  c o u r t  d i r e c t i o n ,  t o  e x e r t  w i d e r  
j u r i s d i c t i o n  o v e r  f i s h  a n d  g a m e . I t  s e e m s  s a f e  t o  p r e d i c t  t h a t  
A l a s k a n s  w i l l  b e  i n  c o u r t  f o r  m a n y  m o r e  y e a r s  i n  o r d e r  t o  e s t a b l i s h  
t h e  r e s p e c t i v e  j u r i s d i c t i o n s  o f  t h e  s t a t e  a n d  f e d e r a l  g o v e r n m e n t  
o v e r  f i s h  a n d  w i l d l i f e ,  i f  f e d e r a l  a g e n c i e s  t a k e  o v e r  s u b s i s t e n c e  
m a n a g e m e n t  u n d e r  A N IL C A .

" R u r a l 1'

D u r i n g  t h e i r  1 9 8 5 - 8 6  c o n t i n g e n c y  p l a n n i n g ,  f e d e r a l  a g e n c i e s  
i n d i c a t e d  t h a t  t h e y  w o u ld  d e f i n e  " r u r a l "  a s  p l a c e s  s m a l l e r  t h a n  
2 50 0  i n  p o p u l a t i o n .  T h i s  s t r a i g h t f o r w a r d  p o p u l a t i o n  d e f i n i t i o n  
w o u l d  b e  a d m i n i s t r a t i v e l y  c o n v e n i e n t ,  b u t  i t  w o u ld  e l i m i n a t e  s om e  
p l a c e s  t h a t  m a n y  A l a s k a n s  a n d  C o n g r e s s  a g r e e d  s h o u l d  h a v e
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s u b s i s t e n c e  u s e s ,  s u c h  a s  B e t h e l  ( 4 0 0 0 ) ,  B a r r o w  ( 3 0 0 0 ) ,  N om e 
( 3 1 0 0 ) ,  a n d  K o t z e b u e  ( 2 6 0 0 ) .  I t  m i g h t  a l s o  i n c l u d e ,  a s  r u r a l ,  
p l a c e s  l i k e  S t e r l i n g  ( p o p u l a t i o n  1 7 0 0 ) ,  w h i c h  i s  o n l y  a  f e w  m i l e s  
f r o m  S o l d o t n a  ( p o p u l a t i o n  3 8 00 )  a n d  K e n a i  ( p o p u l a t i o n  6 5 0 0 ) ,  a n d  
w h i c h  i s  c l o s e l y  c o n n e c t e d  t o  t h o s e  l a r g e r  t o w n s .

I f  f e d e r a l  a g e n c i e s  t a k e  a  v e r y  n a r r o w  v i e w  o f  r u r a l ,  t h e y  m a y  c u t  
o u t  p l a c e s  t h a t  m a n y  a g r e e  s h o u l d  h a v e  s u b s i s t e n c e  u s e s .  I f  t h e y  
t a k e  a  b r o a d  v i e w  a n d  i n c l u d e  m o r e  p l a c e s  a s  r u r a l ,  u r b a n  A l a s k a n ' s  
h u n t i n g  a n d  f i s h i n g  o p p o r t u n i t i e s  o n  f e d e r a l  l a n d s  m a y  b e  m o r e  
r e s t r i c t e d .

" F e d e r a l  P r o c e s s "

P r o b a b l y  t h e  m o s t  c r i t i c a l  i s s u e  i s  w h o  w i l l  m a k e  t h e  d e c i s i o n s  
a b o u t  h u n t i n g  a n d  f i s h i n g  o n  f e d e r a l  l a n d s ,  a n d  w h a t  r o l e  t h e  
A l a s k a n  p u b l i c  w i l l  h a v e  i n  m a k in g  t h o s e  d e c i s i o n s .  A s  t h e y  
p l a n n e d  t o  d o  i n  1 9 8 5 - 8 6 ,  t h e  f e d e r a l  a g e n c i e s  w i l l  p r o b a b l y  c r e a t e  
s om e  t y p e  o f  f e d e r a l  s u b s i s t e n c e  b o a r d ,  w i t h  r e p r e s e n t a t i o n  f r o m  
t h e  f o u r  m a j o r  f e d e r a l  l a n d o w n e r s .  F e d e r a l  l a n d  m a n a g e m e n t  
p o l i c i e s  c a n  t h e r e f o r e  b e  e x p e c t e d  t o  b e  m a j o r  f o r c e s  i n  d e c i d i n g  
h u n t i n g  a n d  f i s h i n g  r e g u l a t i o n s .

A  f e d e r a l  t a k e o v e r  i s  l i k e l y  t o  a c c e l e r a t e  t h e  t r e n d  t o w a r d  
i n c r e a s e d  i n f l u e n c e  f r o m  n a t i o n a l  o r g a n i z a t i o n s  i n  d e t e r m i n i n g  h o w  
f i s h  a n d  w i l d l i f e  a r e  u s e d  a n d  m a n a g e d  o n  f e d e r a l  l a n d s .  F e d e r a l  
l a n d  m a n a g e r s  m a y  f a c e  g r e a t e r  p r e s s u r e  f r o m  n a t i o n a l  a n t i - h u n t i n g  
a n d  t r a p p i n g  i n t e r e s t s  t h a n  t h e  b o a r d s  d i d  i n  d e c i d i n g  h u n t i n g  a n d  
f i s h i n g  r e g u l a t i o n s .

We e x p e c t  t h e  f e d e r a l  g o v e r n m e n t  t o  i n i t i a l l y  a d o p t  a s  m u c h  o f  t h e  
s t a t e ' s  h u n t i n g  a n d  f i s h i n g  r e g u l a t i o n s  a s  t h e y  c a n .  H o w e v e r ,  i n  
a r e a s  o f  c o n t r o v e r s y  o v e r  l i m i t e d  r e s o u r c e s ,  t h e y  m a y  a c t  m o r e  
c o n s e r v a t i v e l y  b y  c l o s i n g  a r e a s  o r  r e d u c i n g  s e a s o n s  o r  b a g  l i m i t s  
f o r  n o n s u b s i s t e n c e  u s e s .  We e x p e c t  t h i s  t o  o c c u r  p a r t i c u l a r l y  i n  
a r e a s  m a n a g e d  b y  t h e  N PS , s u c h  a s  n a t i o n a l  p r e s e r v e s .

O n e  s u g g e s t i o n  h a s  b e e n  f o r  t h e  s t a t e  t o  c o n t r a c t  o r  w o r k  o u t  
c o o p e r a t i v e  a g r e e m e n t s  w i t h  t h e  f e d e r a l  g o v e r n m e n t  t o  a l l o w  t h e  
s t a t e  t o  c o n t i n u e  a  m a j o r  r o l e  i n  m a n a g e m e n t  o n  f e d e r a l  l a n d s .  
W h i l e  t h i s  i s  s t i l l  b e i n g  e x a m in e d ,  i t  i s  p o s s i b l e  t h a t  t h e  s t a t e  
c o u l d  c o n t r a c t  f o r  s t u d i e s  a n d  i n f o r m a t i o n  g a t h e r i n g  f o r  t h e  
f e d e r a l  a g e n c i e s .  H o w e v e r ,  i t  i s  u n l i k e l y  t h a t  t h e  s t a t e  c o u l d  
m a k e  m a n a g e m e n t  d e c i s i o n s ,  i n  p a r t  b e c a u s e  t h e  f e d e r a l  a g e n c i e s  m a y  
n o t  b e  a b l e  t o  d e l e g a t e  a w a y  t h e  f i n a l  d e c i s i o n s .

A n o t h e r  s u g g e s t i o n  i s  t h a t  o v e r  t i m e  w e  w i l l  b e  a b l e  t o  d e v e l o p  a  
g r e a t e r  r o l e  f o r  A l a s k a n s  a n d  t o  r e s u m e  s t a t e  f i s h  a n d  g am e  
m a n a g e m e n t  o n  f e d e r a l  l a n d s .  O n e  o p t i o n  f o r  d o i n g  t h i s  w o u l d  b e
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amending ANILCA. However, th e  s t a t e ' s  e x p e r ie n c e  w i t h  f e d e r a l 
s t a t u t e s  c o n c e rn in g  th e  d i v i s i o n  o f w i l d l i f e  management 
r e s p o n s i b i l i t i e s  i s  n o t e n c o u ra g in g .

I t  i s  c l e a r  t h a t  unde r f e d e r a l management A la s k a n s wou ld have le s s  
say i n  how f i s h  and game a re managed and who g e ts  how much. 
F e d e ra l r e g u la t i o n s  wou ld be adop ted unde r f e d e r a l p ro c e d u re s , and 
w ou ld be u l t im a t e l y  s ig n e d o f f  on i n  W ash in g to n , D.C. A la s ka n s 
wou ld have le s s  access t o  t h i s  r e g u la t o r y  p ro c e s s , compared w i t h  
th e  s t a t e ' s  boa rd system , w i t h  i t s  open p u b l i c  p a r t i c i p a t i o n .

Summary

I n  summary, A la s k a i s  fa c e d w i t h  an e x t r e m e ly  s e r io u s  s i t u a t i o n  
a f t e r  J u l y  1 . I n  th e  s h o r t ru n , we fa c e d i s r u p t i o n s  t o  A la s ka n s 
h u n t in g  and f i s h i n g  o p p o r t u n i t i e s .  I n  th e  lo n g  r u n , we r i s k  damage 
t o  h i g h l y  v a lu e d  re s o u rc e s , as w e l l as even g r e a t e r  d i s r u p t i o n s  
f o r  u s e r s . On s t a t e  la n d s , i f  a l l  A la s k a n s q u a l i f y  f o r  
s u b s is t e n c e , we w i l l  have t o  im p lem en t e xp e n s iv e and one rous T ie r  
2 h u n ts t o  d e te rm in e w h ic h A la s ka n s a re a l lo w e d  t o  p a r t i c i p a t e .  
On fe d e r a l la n d s , fe d e r a l agen c ie s w i l l  be d e te rm in in g  w h ic h h u n ts 
and f i s h e r i e s  a re open, how many a n im a ls can be ta k e n , and who g e ts  
t o  p a r t i c i p a t e .  Perhaps th e  g r e a t e s t dange r , howeve r, i s  t h a t  f o r  
th e  f i r s t  t im e  s in c e  s ta te h o o d , A la ska n s w i l l  be l e t t i n g  th e  
fe d e r a l b u re a u c ra c y make th e s e  d e c is io n s  f o r  us .

As in d i c a t e d  th ro u g h o u t t h i s  a n a l y s i s , th e r e  i s  tremendous 
u n c e r t a i n t y  c o n c e rn in g  th e  e f f e c t s  o f  th e  McDowell d e c i s i o n  on f i s h  
and game management and A la s k a n s ' uses o f th e s e re s o u rc e s . Because 
o f th e  w id e range o f v a r i a b l e s , i n c l u d i n g  th e  f a c t  t h a t  th e  f e d e r a l 
p la n  i s  s t i l l  b e in g  de ve lo p e d , t h i s  d e s c r i p t i o n  o f im p l i c a t i o n s  may 
be f a r  from  com p le te .

P lease f e e l f r e e  t o  c o n ta c t us f o r  more d e t a i l  on s p e c i f i c  a reas 
o f co n ce rn .

S in c e r e l y ,

JO M *l 
Don W. C o l l i n s w o r t  
Comm iss ione r

E n c lo s u re s
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c c :  S e n a t e  R e s o u r c e s  C o m m i t t e e  m e m b e rs
H o u s e  R e s o u r c e  C o m m i t t e e  m e m b e rs  
D e p a r tm e n t  o f  L a w  
D e n b y  L l o y d ,  G o v e r n o r ' s  O f f i c e  
M ik e  I r w i n ,  G o v e r n o r ' s  O f f i c e  
G le n n  E l i s o n ,  FWS



ENCLOSURE 1

A r e a s  i n i t i a l l y  i d e n t i f i e d  a s  r u r a l  b y  t h e  
J o i n t  B o a r d  o f  F i s h e r i e s  a n d  G a m e .

■ N o n - R u r a l

A - Galena A ir fo rce S ta t ion w i th in  the Galena dike 
B - W h it t ie r c i ty l im i ts 
C • Valdez c i ty lim i ts

□  Rural

D - Saxman c ity l im i ts
E - U n i t 15(C) west o f a line f rom  the no rthe rn most po in t of 

Rocky Bay to the head o f Tu tk a Bay on the Kena i Peninsula



DIVISION OF SUBSISTENCE, ALASKA DEPARTMENT Of FISH AND GAME

TABLE 1. POPULATION OF ALASKA COMMUNITIES BY REGION AND RURAL STATUS (WFDEMOG.VK1)

POPULATION COMMUNITY RURAL
COMMUNITY SOURCE YEAR POPULATION REGION SUBREGION GMU STATUS

Balance of Eielson Reservation Census Sub-Area ADOL 85 132 Interior Fairbanks Area 20B Nonrural
8olsr.ce of Fairbanks-Northster Census Sub-Ares ADOL 85 29634 Interior Fairbanks Ares 20A,20B,20F Nonrural
Balance of Southeast Fairbanks Census area ADOL 85 1933 Interior Fairbanks Area 20,12 Nonrural
Big Delta ADOL 85 388 Interior Fairbanks Area 200 Nonrural
College ADOL 85 6646 Interior Fairbanks Area 20B Nonrural
Delta Junction ADOL 85 1299 Interior Fairbanks Area 200 Nonrural
Eielson Air Force Base ADOL 85 4932 Interior Fairbanks Area 20B Honrural
Eater ADOL 85 285 Interior Fairbanks Area 20B Nonrural
Fairbanks ADOt 85 27099 Interior Fairbanks Area 20B Nonrural
Fort Greely ADOL 85 1672 Interior Fairbanks Area 20D Nonrural
Fox ADOL 85 189 Interior Fairbanks Area 208 Nonrural
Harding Lake Census Designated Place ADOL 85 58 Interior Fairbanks Area 20B Nonrural
Moose Creek Census Designated Place ADOL 85 803 Interior Fairbanks Area 20B Nonrural
North Pole ADOL 85 1640 Interior Fairbanks Area 20B Nonrural
Salcha ADOL 85 533 Interior Fairbanks Area 20B Nonrural
Two Rivers ADOL 85 523 Interior Fairbanks Area 20B Honrural

Anchorage ADOL 85 235269 Southcentral Anchorage 14C Honrural

Balance of Matanuska-Susitna Census area ADOL 85 26378 Southcentral Matanuska-Susitna 13,14,16 Honrural
Big Lake ADOL 85 610 Southcentral Matanuska-Susitna 14A Nonrural
Bodenburg Butte Census Designated Place ADOL 85 1232 Southcentral Matanuska-Susitna 14A Nonrural
CHICKALOON ADFG Southcentral Matanuska-Susitna 14A Nonrural
Houston ADOL 85 725 Southcentral Hatanuska-Susitna 14A Nonrural
Montana Census Designated Place ADOL 85 103 Southcentral Matanuska-Susitna 14B Nonrural
Pataier ADOL 85 3016 Southcentral Hatanuska-Susitna 14A Honrural
PETERSVILLE ADFG Southcentral Hatanuska-Susitna 16A Nonrural
Sutton ADOL 85 340 Southcentral Matanuska-Susitna 14A Nonrural
Talkeetns ADOL 85 269 Southcentral Matanuska-Susitna 14B Nonrural
TRAPPER CREEK ADFG Southcentral Hatanuska-Susitna 16A Nonrural
Vasil la ADOL 85 3666 Southcentral Hatanuska-Susitna 14A Nonrural
Willow ADOL 85 494 Southcentral Matanuska-Susi tna 14A Nonrural



DIVISION Of SUBSISTENCE, ALASKA DEPARTMENT OF FISH AND CAME

TABLE 1. POPULATION OF ALASKA COMMUNITIES BY REGION AND RURAL STATUS (HFDEMOG.WK1)

POPULATION COMMUNITY RURAL
COMMUNITY SOURCE YEAR POPULATION REGION SUBREGION GMU STATUS

Valdez ADOL 85 3Z71 Southcentral Prince William Sound 60 Nonrural
Whittier ADOL 85 344 Southcentral Prince William Sound 60 Nonrural

Anchor Point ADOL 85 327 Southcentral Upper Kenai Peninsula 15C Nonrural
Balance of Kenai-Cook Inlet Census Sub-Area ADOL 85 12821 Southcentral Upper Kenai Peninsula 15,160,9A Nonrural
Belance of Seward Census Sub-Area ADOL 85 303 Southcentral Upper Kenai Peninsula 7 Nonrural
Cl aw Gulch ADOL 85 160 Southcentral Upper Kenai Peninsula 15C Nonrural
Cooper Landing ADOL 85 386 Southcentral Upper Kenai Peninsula 7 Nonrural
Fritz Creek Census Designated Place ADOL 85 1610 Southcentral Upper Kenai Peninsula 15C Nonrural
Halibut Cove ADOL 85 52 Southcentral Upper Kenai Peninsula 15C Nonrural
Homer ADOL 85 3632 Southcentral Upper Kenai Peninsula 15C Nonrural
Hope ADOL 85 224 Southcentral Upper Kanai Peninsula 7 Nonrural
Jakolof Bay Census Designated Place ADOL 85 81 Southcentral Upper Kenai Peninsulo 15C Nonrural
Kachcaiak City ADOL 85 338 Southcentral Upper Kenai Peninsula 15C Nonrural
Kalifonsky Census Designated Place ADOL 85 332 Southcentral Upper Kenai Peninsula 15B Nonrural
Kasilof ADOL 85 643 Southcentral Upper Kenai Peninsula 15B Nonrural
Kenai ADOL 85 6518 Southcentral Upper Kanai Peninsulc, 15A Nonrural
Moose Pass ADOL 85 145 Southcentral Upper Kenai Peninsula 7 Nonrural
Nikishka ADOL 85 1630 Southcentral Upper Kenai Peninsula 15A Nonrural
Nlnllchik ADOL 85 451 Southcentral Upper Kenai Peninsula 15C Nonrural
Selamatof Census Designated Place ADOL 85 737 Southcentral Upper Kenai Peninsula 15A Nonrural
Seward ADOL 85 2152 Southcentral Upper Kenai Peninsula 7 Nonrural
Soldotna ADOL 85 3818 Southcentral Upper Kenai Peninsula 15A Nonrural
Sterling ADOL 85 1732 Southcentral Upper Kenai Peninsula 15A Nonrural

Juneau ADOL 85 26270 Southeast Juneau 1C Nonrural

Balance of Ketchikan Census Area ADOL 85 351 Southeast Ketchikan 1A Nonrural
Clover Pass ADOL 85 547 Southeast Ketchikan 1A Nonrural
Herring Cove ADOL 85 120 Southeast Ketchikan 1A Nonrural
Ketchikan ADOL 85 7311 Southeast Ketchikan 1A Nonrurel



DIVISION OF SUBSISTENCE, ALASKA DEPARTMENT OF FISH AND CAME

TABLE 1. POPULATION OF ALASKA COMMUNITIES BV REGION AND RURAL STATUS (UFDEMOC.WK1)

COMMUNITY
POPULATION COMMUNITY 

SOURCE YEAR POPULATION REGION

Ketchikan East 
Mountain Point 
North Tongass Highway 
Pennock Island

ADOL
ADOL
ADOL
ADOL

85
85
85
85

469 Southeast 
480 Southeast 

2089 Southeast 
109 Southeast

SUBREGION

Ketchikan
Ketchikan
Ketchikan
Ketchikan

RURAL 
GMU STATUS

1A Nonrural
1A Nonrural
1A Nonrural
1A Nonrural



DIVISION OF SUBSISTENCE, ALASKA DEPARTMENT OF FISH AND GAHE

TABLE 1. POPULATION OF ALASKA COMMUNITIES BY REGION AND RURAL STATUS (VFDEMOG.UK1)

COMMUNITY SOURCE
POPULATION

YEAR
COMMUNITY 

POPULATION REGION SUBREGION GMU
R’JRAL
STATU!

Anaktuvuk Pass ADOL 85 238 Arctic North Slope 24 Rural
Atqasuk ADOL 85 190 Arctic North Slope 26A Rural
Balance of Berrow-Point Hope Census Sifb-Area ADOL 85 19 Arctic North Slope 23,26 Rural
Balance of Prudhoe Bay-Kaktovlk Census Sub-Area ADOL 85 101 Arctic North Slope 28B.26C Rural
Barrow ADOL 85 3075 Arctic North Slope 26A Rural
Capa liaburne ADOL 85 11 Arctic North Slope 23.26A Rural
Oeadhorse ADOL 85 65 Arctic North Slope 26B Rural
Kaktovik ADOL 85 209 Arctic North Slope 26C Rural
Nuiqaut ADOL 85 337 Arctic North Slope 26A Rural
Point Hope ADOL 85 597 Arctic North Slope 23 Rural
Point Lay ADOL 85 104 Arctic North Slope 26A Rural
Prudhoe Bay ADOL 85 56 Arctic North Slope 268 Rural
Wainwright ADOL 85 508 Arctic North Slope 26A Rural

Anbler ADOL 85 255 Arctic Northwest 23 Rural
Balance of Kobuk Census Area ADOL 85 85 Arctic Northwest 23 Rural
Buck I and ADOL 85 248 Arctic Northwest 23 Rural
Deering ADOL 85 153 Arctic Northwest 23 Rural
Kiana ADOL 85 392 Arctic Northwest 23 Rural
Kivalina ADOL 85 285 Arctic Northwest 23 Rural
Kobuk ADOL 85 65 Arctic Northwest 23 Rural
Kotzebue ADOL 85 2633 Arctic Northwest 23 Rural
Noatak ADOL 85 330 Arctic Northwest 23 Rural
Moorvik ADOL 85 529 Arctic Northwest 23 Rural
Selawik ADOL 85 589 Arctic Northwest 23 Rural
Shungnak ADOL 85 226 Arctic Northwest 23 Rural

Balance of Nome Census area ADOL 85 122 Arctic Seward-Norton 22 Rural
Brevig Mission ADOL 85 165 Arctic Seward-Horton 220 Rural
Diomede ADOL 85 158 Arctic Seward-Norton 22E Rural
Elim ADOL 85 237 Arctic Seward-Norton 22B Rural
Gertie 11 ADOL 85 494 Arctic Seward-Norton 220 Rural
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TABLE 1. POPULATION OF ALASKA COMMUNITIES BY REGION AND RURAL STATUS (WFDEHOG.WK1)

COMMUNITY SOURCE
POPULATION

YEAR
COMMUNITY 

POPULATION REGION SUBREGION GMU
RURAL
STATU!

Golovin ADOL 85 131 Arctic Seward-Norton 22B Rural
Koyuk ADOL 85 202 Arctic Seward-Norton 22B Rural
None ADOL 85 3191 Arctic Seward-Norton 22C Rural
Perklnsville Census Designated Place ADOL 85 45 Arctic Seward-Norton 22C Rural
Port Clarence ADOL 85 39 Arctic Seward-Norton 22D Rural
Saint Michael ADOL 85 287 Arctic Seward-Norton 22A Rural
Savoonga ADOL 85 487 Arctic Seward-Norton 220 Rural
Shaktoolik ADOL 85 163 Arctic Seward-Norton 22A Rural
Shlshmaref ADOL 85 410 Arctic Seward-Norton 22E Rural
Stebbins .ADOL 85 372 Arctic Seward-Norton 22A Rural
Teller i ADOL 85 247 Arctic Seward-Norton 220 Rural
Unalakleet /ADOL 85 759 Arctic Seward-Norton 22A Rural
Wales ADOL 85 143 Arctic Seward-Norton 22E Rural
White Mountain ADOL 85 164 Arctic Seward-Norton 22B Rural

Anderson /IDOL 85 566 Interior Parks Highway 20A Rural
Healy /IDOL 85 414 Interior Parks Highway 20C Rural
McKinley Pork Village /IDOL 85 65 Interior Parka Highway 20C Rural
Usibelli Mine /IDOL 85 6 Interior Parks Highway 20A Rural
Cantwell /IDOL 85 91 Southcentral Parks Highway 13E Rural
CHASE-GOLD CREEK /iDFG 87 78 Southcentral Parks Highway 13E Rural

Balance of McGrath-Holy Cross Census Sub-Area /IDOL 85 102 Interior Upper Kuskokwim 19,21 Rural
LAKE MINCHUMINA /IDFG Interior Upper Kuskokwim 20C Rural
McGrath /IDOL 85 509 Interior Upper Kuskokwim 190 Rural
MEDFRA /IDFG Interior Upper Kuskokwim 190 Rural
Nikolai /IDOL 85 122 Interior Upper Kuskokwim 190 Rural
Takotna /IDOL 85 54 Interior Upper Kuskokwim 190 Rural
Tatalina Station Census Designated Place /IDOL 85 13 Interior Upper Kuskokwim 19 Rural
Telide /IDOL 85 38 Interior Upper Kuskokwim 190 Rural

CHI SANA /IDFG 87 13 Interior Upper Tanana 11 Rural
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TABLE 1. POPULATION OF ALASKA COMMUNITIES BY REGION AND RURAL STATUS (UFDEHOG.UK1)

COMMUNITY

DoL Lake 
Hedy lake
NORTH WRANGELL MOUNTAINS
Northway
Taoacroas
Tetlln
Tok

ALATMA
Allakaket
Anvlk
Arctic Village
Balance of Koyukuk-Mid Yukon Censua Sub-Area
Balance of Yukon Flats Census Sub-Area
Beaver
Betties
Birch Creek
Caepion Station
Central
Chalkyitsik
Chicken
Circle
Eagle
Fort Yukon
Galena
Grayling
Holy Cross
Hughes
Huslia
Indian Mountain Census Designated Place
Kaltag
Koyukuk

POPULATION COMMUNITY
SOURCE YEAR POPULATION REGION

ADOL 85 77 Interior
ADOL 85 37 Interior
ADFG Interior
ADOL B5 239 Interior
ADOL 85 149 Interior
ADOL 85 89 Interior
ADOL 85 692 Interior

ADFG 85 Interior
ADOL 85 188 Interior
ADOL 85 83 Interior
ADOL 85 132 Interior
ADOL 85 924 Interior
ADOL 85 41 Interior
ADOL 85 80 Interior
ADOL 85 86 Interior
ADOL 85 29 Interior
ADOL 85 12 Interior
ADOL 85 42 Interior
ADOL 85 94 Interior
ADOL 85 48 Interior
ADOL 85 94 Interior
ADOL 85 273 Interior
ADOL 85 678 Interior
ADOL 85 947 Interior
ADOL 85 225 Interior
ADOL 85 238 Interior
ADOL 85 92 Interior
ADOL 85 272 Interior
ADOL 85 13 Interior
ADOL 85 278 Interior
ADOL 85 143 Interior

SUBREGION

Upper Tanana 
Upper Tanana 
Upper Tanana 
Upper Tanana 
Upper Tanana 
Upper Tanana 
Upper Tanana

Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lowe 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower 
Upper Yukon-Koyukuk-Lower

RURAL

GMU STATU!

200 Rural
200 Rural
12 Rural
12 Rural
12 Rural
12 Rural
12 Rural

Tanana 24 Rural
Tanana 24 Rural
Tenana 21E Rural
Tanana 25A Rural
Tanana 20,24,21 Rural
Tanana 25 Rural
Tunana 25D Rural
Tanana 24 Rural
Tanana 25 Rural
Tanana 21D Rural
Tanana 25C Rural
Tanana 25D Rural
Tanana 20E Rural
Tanana 250 Rural
Tanana 20E Rural
Tanana 25D Rural
Tanana 21D Rural
Tanana 21E Rural
Tanona 21E Rural
Tanana 24 Rural
Tanana 24 Rural
Tanana 24 Rural
Tanana 21D Rural
Tanana 21D Rural



DIVISION OF SUBSISTENCE, ALASKA DEPARTMENT OF FISH AND GAME

TABLE 1. POPULATION OF ALASKA COMMUNITIES BY REGION AND RURAL STATUS (WFDEMOG.WK1)

POPULATION COMMUNITY RURAL
COMMUNITY SOURCE YEAR POPULATION REGION SUBREGION GMU STATU

Manley Hot Spring* ADOL 85 88 Interior Upper Yukon-Koyukuk-Lower Tanana 20B Rural
Minto ADOL 85 209 Interior Upper Yukon-Koyukuk-Lower Tanana 20B Rural
Nenana ADOL 85 544 Interior Upper Yukon-Koyukuk-Lower Tanana 20A Rural
Nulato ADOL 85 368 Interior Upper Yukon-Koyukuk-Lower Tanana 21D Rural
Raapart ADOL 85 59 Interior Upper Yukon-Koyukuk-Lower Tanana 18 Rural
Ruby ADC) 85 241 Interior Upper Yukon-Koyukuk-Lower Tanana 21B Rural
Shageluk ADOL 85 144 Interior Upper Yukon-Koyukuk-Lower Tanana 21E Rural
Steven* Village ADOL 85 97 Interior Upper Yukon-Koyukuk-Lower Tanana 25D Rural
Tanana ADOL 85 425 Interior Upper Yukon-Koyukuk-Lower Tanana 20F Rural
Venetie ADOL 85 237 Interior Upper Yukon-Koyukuk-Lower Tanana 25D Rural
UISEMAN ADFG Interior Upper Yukon-Koyukuk-Lower Tanana 24 Rural

Chiatochina ADFG 87 79 Southcentra Copper Rivar Batin 11 Rural
Chitina ADFG 87 35 Southcentra Copper River Basin 130 Rural
Copper Center ADFG 87 493 Southcentra Ccpper River Basin 130 Rural
EAST GLENN HIGHWAY ADFG 87 217 Southcentra Copper River Basin 13A.130 Rural
Gakona ADFG 87 209 Southcentra Copper River Basin 13B Rural
Gtannallen ADFG 87 469 Southcentra Copper River Basin 13A.130 Rural
Golkana ADFG 87 67 Southcentra Copper River Basin 13B Rural
KENNY LAKE ADFG 87 321 Southcentra Copper River Basin 130 Rural
LAKE LOUISE ADFG 87 39 Southcentra Copper River Basin 13A Rural
MCCARTHY ROAD ADFG 87 38 Southcentra Copper River Basin 11 Rural
MENTASTA LAKE ADFG 87 77 Southcentra Copper River Basin 13C Rural
MENTASTA PASS ADFG 37 26 Southcentra Copper River Basin 13C Rural
NABESNA ROAD ADFG 87 37 Southcentra Copper River Basin 11,12 Rural
NORTH SLANA HOMESTEAD ADFG 87 61 Southcentra Copper River Basin 13C Rural
Paxson-Sourdough ADFG 87 65 Southcentra Copper River Basin 13B Rural
Slana ADFG 87 57 Southcentra Copper River Basin 13C Rural
SOUTH SLANA HOMESTEAD ADFG 87 186 Southcentra Copper River Basin 11 lural
SOUTH WRANGELL MOUNTAINS ADFG 87 48 Southcentra Copper River Basin 11 Rural
Tazlina ADFG 87 365 Southcentra Copper River Basin 130 Rural
Tonsirta ADFG 87 297 Southcentra Copper River Basin 130 Rural



OIVISIOM OF SUBSISTENCE, ALASKA DEPARTMENT OF FISH AND GAME

TABLE 1. POPULATION OF ALASKA COMMUNITIES BY REGION AND RURAL STATUS (WFDEHOG.WK1>

COMMUNITY
POPULATION COMMUNITY 

SOURCE YEAR POPULATION REGION SUBREGION GMU
RURAL
STATUS

WEST GLENN HIGHWAY ADFG 8 7 281 Southcentral Copper River Basin 13D.13A Rural

Engllah Bay ADOL 85 192 Southcentral Lower Kenai Peninsula 15C Rural
Port Graham ADOL 85 188 Southcentral Lower Kenai Peninsula 150 Rural
Seldovia ADOL 85 403 Southcentral Lower Kenai Peninsula 15C Rural

Balance of Cordova Census Sub-Area ADOL 85 362 Southcentral Prince William Soind 6 Rural
Balance of Prince William Sound Census Sub-Area ADOL 85 47 Southcentral Prince Wit I ism Sound 60 Rural
Chenega Bay ADOL 85 60 Southcentral Prince William Sound 60 Rural
Cordova ADOL 85 1901 Southcentral Prince William Sound 6C Rural
Eyak ADOL 85 44 Southcentral Prince William Sound 60 Rural
SAN JUAN BAY ADFG Southcentral Prince William Sound 60 Rural
Tatitlak ADOL 85 112 Southcentral Prince William Sound 60 Rural

ALEXANDER CREEK ADFG Southcentral Upper Cook Inlet 160 Rural
SKWENTNA ADFG Southcentral Upper Cook Inlet 160 Rural
Tyonek ADOL 85 269 Southcentral Upper Cook Inlet 16S Rural

Angoon ADOL 85 588 Southeast Southeast 4 Rural
Annette ADOL 85 158 Southeast Southeast 1A Rural
Balance of Angcon Census Sub-Area ADOL 85 64 Southeast Southeast 4 Rural
Balance of Haines Census Area ADOL 85 840 Southeast Southeast ID Rural
Balance of Hoonah-Yakutat Census Sub-Area ADOL 85 226 Southeast Southeast 4 Rural
Balance of Outer Ketchikan Census Sub-Area ADOL 85 8 Southeast Southeast 2 - Rural
Balance of Petersburg Census Sub-Area ADOL 85 318 Southeast Southeast 3 Rural
Balance of Prince of Wales Census Sub-Area ADOL 35 451 Southeast Southeast 2 Rural
Balance of Skagway Census Sub-Area ADOL 85 27 Southeast Southeast 1D Rural
Balance of Wrangell Census Sub-Area ADOL 85 193 Southeast Southeast IB,3 Rural
Cape Pole ADOL 85 50 Southeast Southeast 2 Rural
Coffman Cove ADOL 85 272 Southeast Southeast 2 Rural
Craig ADOL 85 924 Southeast Southeast 2 Rural
EDNA BAY ADFG Southeast Southeast 2 Rural



DIVISION OF SUBSISTENCE. ALASKA DEPARTMENT OF FISli AND CAME

TABLE 1. POPULATION OF ALASKA COMMUNITIES BY REGION AND RURAL STATUS (UFDEMOG.WK1)

POPULATION COMMUNITY
COMMUNITY SOURCE YEAR POPULATION REGION

Elfin Cove ADOL 85 47 Southeast
Gustavus ADOL 85 217 Southeast
Haines ADOL 85 1151 Southeast
HOLLIS ADFG Southeast
Hoonah ADOL 85 917 Southeast
Hydaburg ADOL 85 463 Southeast
Hyder ADOL 85 73 Southeast
Kaka ADOL 85 634 Southeast
Kasaan ADOL 85 83 Southeast
Ktawock ADOL 85 613 Southeast
Klukwan ADOL 85 153 Southeast
Ktpreanof ADOL 85 41 Southeast
Metlat Ula ADOL 85 1270 Southeast
Meyers Chuck ADOL 85 53 Southeast
Pelican ADOL 85 2214 Southeast
Peteraburg ADOL 85 3145 Southeast
Point Baker/Port Protection ADOL 85 108 Southeast
Port Alexander ADOL 85 131 Southeast
Saxjian ADOL 85 772 Southeast
Sitka ADOL 85 8160 Southeast
Skagway ADOL 85 610 Southeast
Tenakee Springs ADOL 85 142 Southeast
Thorne Bay ADOL 85 412 Southeast
Whale Pass ADOL 85 83 Southeast
Wrangell ADOL 85 2387 Southeast
Yakutat ADOL 85 456 Soutiieast

Chignfk Bay ADOL 85 129 Southwest
Chignik Lagoon ADOL 85 40 Southwest
Chignik Lake ADOL 85 164 Southwest
Cold Bay ADOL 85 157 Southwest
Egegik ADOL 85 112 Southwest

SUBREGION GMU STATUS
RURAL

Southeast 4 Rural
Southeast 1C Rural
Southeast 1D Rural
Southeast 2 Rural
Southeast 4 Rural
Southeast 2 Rural
Southeast 1A Rural
Southeast 3 Rural
Southeast 2 Rural
Southeast 2 Rural
Southes8t 1D Rural
Southeast 3 Rural
Southeast 1A Rural
Southeast 1A Rural
Southeast 4 Rural
Southeast 3 Rural
Southeast 2 Rural
Southeast 4 Rural
Southeast 1A Rural
Southeast 4 Rural
Southeast 1D Rural
Southeast 4 Rural
Southeast 2 Rural
Southeast 2 Rural
Southeast 1B Rural
Southeast 5A Rural

Alaska Peninsula 9E Rural
Alaska Peninsula 9E Rural
Alaska Peninsula 9E Rural
Alaska Peninsula 90 Rural
Alaska Peninsula 9E Rural



DIVISION Of SUBSISTENCE, ALASKA DEPARTMENT OF FISH AND GAME

TABLE 1. POPULATION OF ALASKA COMMUNITIES BY REGION AMO RURAL STATUS (UTOEMOG.WK1)

POPULATION COfWUNITY RURAL
COMMUNITY SOURCE YEAR POPULATION REGION SUBREGION GMU STATU!

Ivanof Boy ADOL 85 49 Southwest Alaska Peninsula 9E Rural
King Cove ADOL 85 547 Southwest Alaska Peninsula 90 Rural
King Salmon ADOL 85 646 Southwest Alaska Peninsula 9C Rural
Naknek ADOL 85 382 Southwest Alaska Peninsula 9C Rural
Nelson Lagoon ADOL 65 44 Southwest Alaska Peninsula 90 Rural
Perryvllle ADOL 85 137 Southwest Alaska Peninsula 9E Rural
Pilot Point ADOL 85 79 Southwest Alaska Peninsula 9E Rural
Port Hefden ADOL 85 108 Southwest Alaska Peninsula 9E Rural
PORT MOLLER ADFG Southwest Alaska Peninsula 9E Rural
Sand Point ADOL 85 671 Southwest Alaska Peninsula 90 Rural
South Noknek ADOL 85 195 Southwest Alaska Peninsula 9C Rural
UGASHIK ADFG Southwest Alaska Peninsula 9E Rural

Atka ADOL 85 93 Southwest Ateutien-Pribf to 14C Rural
Nikolski ADOL 85 46 Southwest Aleutlan-Prlbilof 10 Rural
Adak Station ADOL 85 4665 Southwest Aleution-Pribllof 10 Rural
Saint George ADOL 85 191 Southwest Aleutlan-Prlbilof 10 Rural
Attu ADOL 85 31 Southwest Aleutian-Pribilof 10 Rural
Saint Paul ADOL 85 466 Southwest Aleutfan-Pribilof 10 Rural
DUTCH HARBOR ADFG Southwest Aleutlan-Prlbilof 10 Rural
Shasiya Station Census Designated Place ADOL 85 613 Southwest Aleutian-Pribilof 10 Rural
Akuten ADOL 65 80 Southwest Aleutian-Pribilof 10 Rural
False Pass ADOL 85 77 Southwest Aleutian-Pribilof 10 Rural
Balance of Aleutian Island Census Area ADOL 85 49 Southwest Aleutian-Pribilof 10 Rural
Unatasks ADOL 85 1331 Southwest Aleutian-Pribilof 10 Rural

New Stuyahok ADOL 85 339 Southwest Bristol Bay 17C Rural
Pedro Bay ADOL 85 70 Southwest Bristol Bay 9B Rural
PORT ALSW0KTH ADFG Southwest Bristol Bay 9B Rural
Balance of Bristol Bay Census Area ADOL 85 101 Southwest Bristol Bay 9C Rural
Portage Creek ADOL 85 35 Southwest Bristol Bay 17C Rural
Clark's Point ADOL 85 79 Southwest Bristol Bay 17C Rural



DIVISION OF SUBSISTENCE, ALASKA DEPARTMENT OF FISH AND GAME

TABLE 1. POPULATION OF ALASKA COMMUNITIES BY REGION ANO RURAL STATUS (WFDEMOC.WK1>

COMMUNITY SOURCE
POPULATION

YEAR
COMMUNITY 

POPULATION REGION SUBREGION GMU
RURAL
STATUS

Togiak ADOL 85 556 Southwest Bristol Bay 17A Rural
Ekwok ADOL 85 107 Southwest Bristol Bay 17C Rural
Twin Hills ADOL 85 44 Southwest Bristol Bay 17A Rural
Iliaana ADOL 85 126 Southwest Bristol Bay 90 Rural
Alaknaglk ADOL 85 160 Southwest Bristol Bay 17C Rural
Balance of Dilllncham Census Area ADOL 65 128 Southwest Bristol Bay 9,17 Rural
Levelock ADOL 85 109 Southwest Bristol Bay 98 Rural
Dillingham ADOL 85 2141 Southwest Bristol Bay 17C Rural
Newhalen ADOL 85 165 Southwest Bristol Bay 98 Rural
Igiugig ADOL 85 38 Southwest Bristol Bay 98 Rural
Kollganek ADOL 85 161 Southwest Bristol Bay 17B Rural
HondaI ton ADOL 85 234 Southwest Bristol B'v 9B Rural
Menokotak ADOL 85 309 Southwest Bristol Bay 17C Rural
Kokhanok ADOL 65 68 Southwest Bristol Bay 9B Rural

Akhlok ADOL 85 109 Southwest Kcdiak Island 8 Rural
8alance of Kodiak Island Census Sub-Area ADOL 85 3727 Southwest Kcdiak Island 8 Rural
Karluk ADOL 85 114 Southwest Kcdiak Island 8 Rural
Kodiak City ADOL 85 6173 Southwest Kcdiak Island 8 Rural
Kodiak Coast Guard Station ADOL 85 1731 Southwest Kcdiak Island 8 Rural
Larsen Bay ADOL 85 217 Southwest Kodiak Island 8 Rural
Old Harbor ADOL 85 2144 Southwest Kodiak Island 8 Rural
Ouzinkie ADOL 85 235 Southwest Kodiak Island 8 Rural
Port Lions ADOL 85 302 Southwest Kodiak Island 8 Rural

Cape Newenham Census Designated Place ADOL 85 9 Western Central Bering Sea 1B,17A Rural
Chefornak ADOL 85 277 Western Central Bering Sea 18 Rural
Goodnews Bay ADOL 85 241 Western Central Bering Sea 18 Rural
Kipnuk ADOL 85 408 Western Central Bering Sea 18 Rural
Kongiganak ADOL 85 291 Western Central Bering Sea 18 Rural
Kwigillingok ADOL 85 244 Western Central Bering Sea 18 Rural
Mekoryuk ADOL 85 152 Western Central Bering Sea 18 Rural



DIVISION OF SUBSISTENCE, ALASKA DEPARTMENT OF FISH AHD GAME

TABLE 1. POPULATION OF ALASKA COMMUNITIES BY REGION AND RURAL STATUS (WFDEMOG.WK1)

COMMUNITY

Hewtok 
Hightaut*
Platlnua 
Qulnhagak 
Toksook Bay 
Tununak

Aklachak
Akfak
Atmeutluak
Balance of Lower Kuskokwim Census Sub-Area
Bethel
Eek
Katlgluk
Kwethluk
Napakiak
Hapaskiak
Nunapltchuk 
Oscarvllle 
Tuluksak 
Tuntutuliak

Alakanuk 
Chavak 
Eaannak 
Hooper Bay 
Kotllk
Marshall (Fortuna Ledge)
Mountain Village 
Pilot Station 
Pitka's Point 
Russian Mission

POPULATION COMMUNITY
SOURCE YEAR POPULATION REGION

ADOL 85 207 Western
ADOL 85 153 Western
ADOL 85 65 Western
ADOL 85 453 Western
ADOL 85 362 Western
ADOL 85 318 Western

ADOL 85 459 Western
ADOL 85 289 Western
ADOL 85 234 Western
ADOL 85 338 Western
ADOL 85 4006 Western
ADOL 85 257 Western
ADOL 85 405 Western
ADOL 85 546 Western
ADOL 85 299 Western
ADOL 85 303 Western
ADOL 85 356 Western
ADOL 85 63 Western
ADOL 85 321 Western
ADOL 85 293 Western

ADOL 85 556 Western
ADOL 85 532 Western
ADOL 85 613 Western
ADOL 85 686 Western
ADOL 85 409 IFestern
ADOL 85 281 Western
ADOL 85 682 Western
ADOL 85 425 Western
ADOL 35 106 Western
ADOL 85 231 Western

S U B R E G I O N

Central Bering Sea
Central Bering Sea
Central Bering Sea
Central Bering Sea
Central Bering Sea
Central Bering Sea

Lower Kuskokwim 
Lower Kuskokwim 
Lower Kuskokwim 
Lower Kuskokwim 
Lower Kuskokwim 
Lower Kuskokwim 
Lower Kuskokwim 
Lower Kuskokwim 
Lower Kuskokwim 
Lower Kuskokwim 
Lower Kuskokwim 
Lower Kuskokwim 
Lower kuskokwim 
Lower Kuskokwim

Lower Yukon 
Lower Yukon 
Lower Yukon 
Lower Yukon 
Lower Yukon 
Lower Yukon 
Lower Yukon 
Lower Yukon 
Lower Yukon 
Lower Yukon

RUPAL 
GMU S US

18 Rural
18 Rural
18 Rural
18 Rural
18 Rural
13 Rural

18 Rural
18 Rural
18 Rural
13 Rural
18 Rural
18 Rural
18 Rural
18 Rural
18 Rural
18 Rural
18 Rural
18 Rural
18 Rural
18 Rural

18 Rural
18 Rural
IB Rural
18 Rural
18 Rural
18 Rural
18 Rural
18 Rural
18 Rural
18 Rural



DIVISION OF SUBSISTENCE, ALASKA DEPARTHEMT OF FISH AND GAME

TABLE 1. POPULATION OF ALASKA COMMUNITIES BY REGION AND RURAL STATUS (UFDEHOG.WK1)

COMMUNITY

Saint Marya (Andrcafaky)
Scaasaon Bay 
Sheldon Point

Anfak
Balance of Aniak Census Sub-Area
Balance of Uede Hampton Census Sub-Area
Chuathbaluk
Crooked Creek
GEORGETOWN
Lina Village
Lower Kalakag
NAPAIHUTE
Rad Devil
Sleetmute
Sperrevohn Air Force BaBe 
Stony River 
Upper Kalskag

POPULATION COMMUNITY
SOURCE YEAR POPULATION REGION

ADOL 85 458 Western
ADOL 85 304 Western
ADOL 85 124 Western

ADOL 85 481 Western'
ADOL 85 64 Western
ADOL 85 184 Western
ADOL 85 124 Western
ADOL 85 126 Western
ADFG Western
ADOL 85 48 Western
ADOL 85 281 Western
ADFG Western
ADOL 85 42 Western
ADOL 85 130 Western
ADOL 85 15 Western
ADOL 85 92 Western
ADOL 85 154 Western

RURAL
SUBREGION GMU STATUS

Lower Yukon 18 Rural
Lower Yukon 18 Rural
Lower Yukon 18 Rural

Middle Kuakokwim 19A Rural
Middle Kuskokwim 19 Rural
Middle Kuakokwim 18 Rural
Middle Kuskokwim 190 Rural
Middle Kuskokwim .19 A Rural
Middle Kuskokwim 19A Rural
Middle Kuskokwim 19A Rural
Middle Kuskokwim 19A Rural
Middle Kuskokwim 19A Rural
Middle Kuskokwim 19A Rural
Middle Kuskokwim 19A Rural
Middle Kuskokwim 198 Rural
Middle Kuskokwim 19A Rural
Middle Kuskokwim 19A Rural



ENCLOSURE 2

S p e c i e s / A r e a s  W h e r e  S u b s i s t e n c e  
I s  C u r r e n t l y  L i m i t e d

T h e  f o l l o w i n g  l i s t i n g  i s  b a s e d  o n  t h e  t a b l e  p r e s e n t e d  i n  
5 AAC  9 9 . 0 2 5 .

Attachment 1

S P E C IE S / A R E A  

B LA C K  BEAR  

U n i t  1 ( C )

U n i t  6 ( A )

U n i t s  6 ( B )  a n d  6 ( C )  

U n i t  6 ( D )

BRQWH-BEAB
U n i t  4 

U n i t  5 

U n i t  9 ( B )

U n i t  9 ( E )

CO M M UN ITY  OR U N IT  R E S ID E N C Y

H a i n e s ,  G u s t a v u s ,  K lu J c w a n  a n d  H o o n a h ,  
a n d ,  e x c e p t  a s  p r o v i d e d  i n  5 AAC  
9 9 . 0 1 4 ( 1 ) ( B ) , U n i t  1 ( C ) .

Y a k u t a t .

U n i t s  6 ( B )  a n d  6 ( C )  e x c e p t  C o r d o v a .  

C h e n e g a  B a y ,  T a t i t l e k .

U n i t  4 a n d  K a k e .

Y a k u t a t .

U n i t  9 ( B ) .

C h i g n i k  L a k e ,  I v a n o f  B a y ,  a n d  P e r r y -  
v i l l e .

U n i t  1 7 ( A )  U n i t  1 7 ,  G o o d n e w s  B a y ,  a n d  P l a t i n u m .

T h o s e  p o r t i o n s  o f  K w e t h l u k .
U n i t s  1 7 ( A )  a n d  1 7 ( B )  
n o r t h  a n d  w e s t  o f  a  
l i n e  b e g i n n i n g  f r o s  
t h e  GMU 1 3  b o u n d a r y  
a t  t h e  n o r t h w e s t  a n d  
o f  N e n e v o k  fe e te a , t o  
t h e  s o u t h s !  f ' t  
o f  U p p e r  T o g i : .  w d k e , 
a n d  n o z r t h e a s t  t o  t h e  
n o z r t h e r n  p o i n t  o f  N u y a k u k  
L a k e ,  n o z r t h e a s t  t o  t h e  
p o i n t  w h e r e  t h e  GMU 1 7  
b o u n d a z r y  i n t e r s e c t s  t h e  
S h o t g u n  H i l l s

U n i t s  1 7 ( B )  a n d  1 7 ( C ) U n i t  1 7



SPECIES/AREA COMMUNITY OR UNIT RESIDENCY

U n i t s  1 3  a n d  1 4 ( B )  
( N e l c h i n a  h e r d )

U n i t  1 1 ,  U n i t  1 2  a l o n g  t h e  N a b e s n a  
R o a d ,  a n d  U n i t  1 3 .

U n i t  1 7

T h o s e  p o r t i o n s  o f  
U n i t s  1 7 ( A )  a n d  1 7 ( B )  
n o r t h  a n d  v e s t  o f  a  l i n e  
b e g i n n i n g  f r o m  t h e  
GMU IS  b o u n d a r y  a t  t h e  
n o r t h w e s t  e n d  o f  N e n e v o k  
L a k e ,  t o  t h e  s o u t h e r n  
p o i n t  o f  U p p e r  T o g i a k  
L a k e  a n d  n o r t h e a s t  t o  
t h e  n o r t h e r n  p o i n t  o f  
N u y a k u k  L a k e ,  n o r t h e a s t  
t o  t h e  p o i n t  w h e r e  t h e  
GMU 1 7  b o u n d a r y  i n t e r ­
s e c t s  t h e  S h o t g u n  H i l l s

U n i t  1 8

U n i t s  1 9 ( A )  a n d  1 9 ( B )

U n i t  1 9 ( C )  

U n i t  1 9 ( D )

U n i t  2 0 ( D )  
( 4 0 - M i l e  h a r d )

M a c o m b  h e r d

U n i t  20  (E )  
( 4 0 - M i l e  h e r d )

U n i t  9 ( B ) ,  U n i t  
S t o n y  R i v e r .

K v e t h l u k .

1 7 ,  L im e  V i l l a g e ,  a n d

K w e t h l u k .

F a l l :
U n i t s  1 9 ( A )  a n d  1 9 ( B ) ,  a n d  K w e t h l u k .  

W i n t e r :
U n i t  1 8  i n  t h e  K u s k o k w im  d r a i n a g e  a n d  
K u s k o k w im  B a y ,  U n i t s  1 9 ( A )  a n d  1 9 ( B ) ,  
a n d  K w e t h l u k .

U n i t  1 9 ( C ) ,  L im e  V i l l a g e ,  M c G r a t h ,  
N i k o l a i ,  a n d  T e l i d a .

U n i t  1 9 ( D ) ,  L im e  V i l l a g e ,  S l a e t m u t e ,  
a n d  S t o n y  R i v e r .

U n i t  1 2  n o r t h  o f  t h e  W r a n g e l l - S t .  
E l i a s  N a t i o n a l  P a r k  a n d  P r e s e r v e ,
U n i t  2 0 ( D )  e x c e p t  a s  p r o v i d s d  i n  
5 A A C  9 9 . 0 1 4 ( 1 ) ( E ) , U n i t  2 0 ( E ) ,  a n d  
D o t  L a k s .

D o t  L a k s .

U n i t  1 2  n o r t h  o f  t h s  W r a n g s l l - S t .  E l i a s  
N a t i o n a l  P a r k  a n d  P r s s s r v e ,  U n i t  2 0 ( D )  
e x c s p t  a s  p r o v i d e d  i n  5  A A C  9 9 . 0 1 4  
( 1 ) ( E ) , a n d  U n i t  2 0 ( E ) .

U n i t s  2 1 ( A )  a n d  2 1 ( E ) U n i t  2 1 ( A ) , A n i a k ,  C h u a t h b a l u k ,  C r o o k e d



SPECIES/AREA COMMUNITY OR UNIT RESIDENCY

f r o m  t h e  n o r t h e r n m o s t  
p o i n t  o f  R o c k y  B a y  t o  
t h e  h e a d  o f  T u t k a  B a y  
a n d  e a s t  o f - a .  l i n e  f r o m  
P o i n t  P o g i b s h i  t o  t h e  
p o i n t  o f  l a n d  b e tw e e n  
R o c k y  B a y  a n d  W in d y  B a y

MQ9SE
U n i t  1 ( B ) ,  S t i k i n e  
D r a i n a g e

U n i t  1 ( D )

U n i t  5

W r a n g e l l .

U n i t  1 ( D )  

Y a k u t a t .

U n i t s  9 ( A ) , 9 ( B ) , 9 ( C ) , 
a n d  9 ( E )

U n i t  1 1

U n i t  1 2  E a s t ,  t h a t  p o r ­
t i o n  l y i n g  e a s t  o f  t h e  
N a b e s n a  R i v e r  a n d  s o u t h  
o f  t h e  w i n t e r  t r a i l  
r u n n i n g  s o u t h e a s t  f r o m  
P i c k e r a l  L a k e  a n d  t h e  
C a n a d ia n  b o r d e r

U n i t  1 2  S o u t h ,  t h a t  p o r ­
t i o n  s o u t h  o f  a  l i n e  
f r o m  N o y e s  M o u n t a i n  
s o u t h e a s t  t o  t h e  c o n ­
f l u e n c e  o f  T a t s c h u n d a  
C r e e k  a n d  t h e  N a b e s n a  
R i v e r

U n i t  1 2  N o r t h ,  t h e  r e ­
m a i n d e r  o f  t h e  u n i t  n o t  
d e s c r i b e d  a b o v e

U n i t  1 3

U n i t  1 5  ( C ) , t h a t  p o r t i o n  
s o u t h w e s t  o f  a  l i n e  f r o m  
P o i n t  P o g i b s h i  t o  t h e  
p o i n t  o f  l a n d  b e tw e e n  
R o c k y  B a y  a n d  W in d y  B a y

U n i t s  9 ( A ) ,  9 ( B ) ,  9 ( C ) ,  a n d  9 ( E ) .

U n i t  1 1 ,  U n i t  1 2  a l o n g  t h a  N a b e s n a  R o a d  
a n d  U n i t s  1 3 ( A ) - ( D ) .

U n i t  1 2 .

U n i t  1 1  n o r t h  o f  t h a  6 2 n d  p a r a l l e l  a n d  
e x c l u d i n g  B LM  p a r c e l s  o f  n o r t h  a n d  
s o u t h  S l a n a ;  U n i t  1 2 ,  U n i t s  1 3 ( A ) -  
( D ) , a n d  D o t  L a k e .

U n i t  1 2 ,  D o t  L a k s ,  a n d  M s n t a s t a  L a k e .  

U n i t  1 3 .

E n g l i s h  B a y  a n d  P o r t  G ra h a m .


