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r i g h t *  a n d  s u s p e c t  c l a s s i f i c a t i o n s .  O s t r o a f c y ,  6 « 7  p .  2 d  a t  U J 2. 

C i v a n  w h a t  I  p e r c e i v e  t o  b a  t h a  a p p r o p r i a t e  c h a r a c t e r i s a t i o n  o i  

t h a  i n t e r e s t  i n v o l v e d ,  t h a  f t a t a  a t u a t  d a o o n a t r a t a  t h a  e x i s t e n c e  

o f  a  s u b s t a n t i a l  r e l a t i o n s h i p  b e t w e e n  t h a  m e a n s  u t i l i z e d  b y  t h a  

l e g i s l a t i o n  a n d  t h a  l e g i t i m a t e  g o v e r n m e n t a l  a n d c  s o u g h t  t o  b a  

a c h i e v e d  t h a r a b y .

S i n c e  I  a a  o f  t h a  v i e w  t h a t  s t r i c t  s c r u t i n y  i s  

i n a p p l i c a b l e ,  Z c o n c l u d a  t h a t  t h a  q u e s t i o n e d  l e g i s l a t i o n  d o * a  n o t  

v i o l a t e  t h a  A l a s k a  C o n s t i t u t i o n ' s  a q u a l  p r o t a c t i o n  c l a u s a .  T h a  

c h a l l e n g e d  s u b s i s t a n c a  l a v s  a r a  f a i r l y  a n d  s u b s t a n t i a l l y  r a l a t a d  

t o  t h a  i m p o r t a n t  g o v e r n m e n t a l  g o a l  o f  p r o t a c t i n g  t h a  h e a l t h  a n d  

w a i f a r a  o f  t h a  s t a t a ' s  s u b a i s t a n c a  u s e r s ,  a  g o a l  a d m i t t e d l y  

w i t h i n  t h a  a t a t a ' s  p o l i c a  p o w a r s  t o  p u r s u e .

1 3 .  A s  m a n t i o n a d  p r e v i o u s l y ,  i n  a n a e t i n g  t h a  s t a t s  
s u b s i s t a n c a  l a w s ,  t h a  A l a s k a  l a g i s l a e u r a  e x p l i c i t l y  f o u n d  t h a t  
" t h a  g a n a r a l  h e a l t h  a n d  w a l f a r a  o f  t h a s a  c i t i r a n s  i s
s i g n i f i c a n t l y  t i a d  t e  t h a i r  p a r t i c i p a t i o n  i n  f s u b s i s t a n c a  I
a c t i v i t i a s . "  1 9 1 5  H o u s a  J o u r n a l  1 2 4 6 .  I n  a  s i m i l a r  v e m  t h i s  
c o u r t  s a i d  i n  S t a t a  v ,  T a n a n a  7 a 1 l a v  S a o r t s T . t r . ' s  A s s ' n ,  5 3  3 ? . 2 d  
6 3 4 ,  i 5 9  n . i i  S r n j c r r r r i T i — “  -------------------------------- ---

• .  .  f o r  h u n d r e d s  o f  y e a r s ,  m a n y  o f  t h a  N a t i v e  
p a o p l a  o f  A l a s k a  d a p a n d a d  o n  h u n t i n g  t o  o o c a i n  t h «  
n s c a s a i t i a s  o f  l i f t .  T o  t h i s  d a y ,  d a a p i t a  i n c u r ­
s i o n s  b y  c h o s a  o f  d i f f e r e n t  c u l t u r e s ,  m a n y  A l a s k a  
E s k i m o s ,  I n d i a n s  a n d  A l e u t s  a k a  c u t  a  l i v e l i h o o d  
b y  r e l i a n c e  o n  f i s h  a n d  g a m a .  . . .  N o t  o n l y  i s  
t h a  g a m e  o f  p r i m e  I m p o r t a n c e  i n  f u r n i s h i n g  t h a  
b a r e  n a c a s s i t i a s  o f  l i f t ,  b u t  s u b s i s t a n c a  h u n t i n g  
i s  a t  t h a  c o r e  o f  t h a  c u l t u r a l  t r a d i t i o n  o f  m a n y  
o f  t h o s e  p a o p l a .  . .  .
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I m p l i c i t  i n  a y  v i e w  t h e e  t h i s  l « 9 i » U e i o n  i «  n o t

v i o l a t i v e  o f  e q u a l  p r o t e c t i o n  I s  t h a  f u r t h e r  c o n c l u s i o n  t h a t  t h a

s u b s i s t e n c e  c l a s s i f i c a t i o n  f o r m u l a t e d  t o  f u l f i l l  t h i s  c o n c e d s d l y

l e g i t i m a t e  l e g i s l a t i v e  p u r p o s e  i s  n o t  c o n s t i t u t i o n a l l y  I n f i r m .

A s  v a  s a i d  i n  A p o k e d a k . 6 0 6  P . 2 d  a t  1 2 6 7 :

( I J n d i v i d u a l  c a s e s  w i l l  a r i s e  i n  w h i c h  t h o s a  
b a r r e d  m a y  b a  a b l e  t o  s h o w  e x t r e m e  h a r d s h i p .
T h e  l e g i s l a t u r e  i n  i t s  w i s d o m  c o u l d  
c o n c e i v a b l y  h a v e  b e t t e r  p r o v i d e d  f o r  s u c h  
i n s t a n c e s . '  B u t  e q u a L  p r o t e c t i o n ,  e v e n  u n d e r  
A l a s k a ' s  s t r i c t e r  s t a n d a r d ,  d o e s  n o t  d e m a n d  
p e r f e c t i o n  i n  c l a s s i f i c a t i o n .  IS i t  d i d ,  
t h e r e  w o u l d  b e  f e w  l a v s  e s t a b l i s h i n g  
c l a s s i f i c a t i o n s  t h a t  w o u l d  s u s t a i n  a n  e q u a l  
p r o t e c t i o n  c h a l l e n g e .

T h e  s u b s i s t e n c e  l e g i s l a t i o n  i n  q u e s t i o n  h e r e  e f f e c t i v e l y  c a p t u r e s

w i t h i n  i t s  a m b i t  c h a  t h o u s a n d s  o f  s u b s i s t e n c e  u s e r s  r e s i d i n g  i n

A l a s k a ' s  n u m e r o u s  r u r a l  v i l i i g e s .  I n  s h o r t *  I  w o u l d  h o l d . t h a t

t h e  s u b s i s t e n c e  l a w s '  f i t  s a t i s f i e s  c h e  r e q u i r e m e n t s  o f  e q u a l

p r o t e c t i o n  u n d e r  b o t h  a r t i c l e  I *  s e c t i o n  l* a n d  a r t i c u  v:::,
s e c t i o n  1 7  o f  t h e  A l a s k a  C o n s t i t u t i o n .
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I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T  A T  P A L M E R  

S A M  E. M c D O W E L L ,  e t  al.

P l a i n t i f f s

V

V 3  .

D O N  W. C O L L I N S W O R T H ,  
C O M M I S S I O N E R  O F  F I S H  A N D  
G A M E ,  o t  a l .

D e f e n d a n t s

a n d  t h e  A L A S K A  F E D E R A T I O N  
O F  N A T I V E S ,  e t  al.

I n t e r v e n o r s .
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M E M O R A N D U M  O F  D E C I S I O N  S E V E R I N G  U N C O N S T I T U T I O N A L  
P O R T I O N S  O F  S T A T U T E  F R O M  R E M A I N D E R  O F  S T A T U T E

O n  A p r i l  16, 1 9 9 0  t h e  s t a t e  f i l e d  a  m o t i o n  r e q u e s t i n g  t h e  

c o u r t  t o  d e t e r m i n e  t h e  s e v e r a b i l i t y  o f  t h e  r e m a i n i n g  p r o v i s i o n s  

o f  t h e  1 9 8 6  s u b s i s t e n c e  l a w  f r o m  t h e  r u r a l  p r e f e r e n c e  p r o v i s i o n  

r u l e d  u n c o n s t i t u t i o n a l  b y  t h e  A l a s k a  S u p r e m e  C o u r t  i n  t h i s  c a s e  

o n  D e c e m b e r  22, 1989. S e e  M c D o w e l l  v. S t a t e . 7 8 5  P . 2 d  1 ( A l a s k a  

1 9 8 9 ) .  T h e  m o t i o n  w a s  a s s i g n e d  t o  t h i s  c o u r t  o n  M a y  16, 1 9 9 0 .

T h e  s t a t e  a s s e r t s  t h a t  s e v e r a b i l i t y  is a  c l o s e  q u e s t i o n  t h a t  

n e e d 3  t o  b e  d e c i d e d  s p e e d i l y .  T h e  s t a t e  s l i g h t l y  f a v o r s  n o n -  

s e v e r a b i l i t y .  P l a i n t i f f s  a l s o  s u p p o r t  n o n - s e v e r a b i l i t y .  

I n t e r v e n o r s ,  t h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s  ( A F N ) ,  a r g u e  f o r  

s e v e r a b i l i t y .  T w o  a m i c u s  b r i e f s  a l e o  h a v e  b e e n  f i l e d ,  o n e  b y  t h e  

c l a s s  a c t i o n  p l a i n t i f f s  in s e v e r a l  c a s e s  p e n d i n g  i n  f e d e r a l

H A  X. T  R A /  N  a  M  I T t  A  t.
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d i s t r i c t  c o u r t ,  B o b b y  v ,  A l a s k a * a r g u i n g  i n  f a v o r  o f  

o o v o r a b i l i t y ,  a n d  o n e  b y  S a f a r i  C l u b  I n t e r n a t i o n a l ,  i n c .  o p p o s i n g  

s e v e r a b i l i t y .

T h e  c o u r t  h a s  t h o r o u g h l y  r e v i e w e d  a l l  o f  t h e  b r i e f s  f i l e d .  

T h e  c o u r t  a l s o  h a s  s t u d i e d  t h e  d e c i s i o n s  i n  M a d i s o n  v .  A l a s k a  

D e p a r t m e n t  o f  F i s h  a n d  G a m e . 6 9 6  P . 2 d  1 6 8  ( A l a s k a  1 9 8 5 ) ,  a n d  

M c D o w e l l . s u p r a . a n d  t h e  r e l e v a n t  s t a t u t e s  f r o m  1 9 7 5  t o  d a t e  

c i t e d  b y  t h e  p a r t i e s .

T h e  c o u r t  w i l l  n o t  r e p e a t  t h e  h i s t o r y  o f  t h e  M a d i s o n  a n d  

M c D o w e l l  c a s e s ,  i n  o r d e r  t o  a v o i d  u n n e c e s s a r y  d e l a y  i n  e n t e r i n g  

t h i s  o r d e r ,  n o r  w i l l  t h e  c o u r t  o u t l i n e  t h e  e x t e n s i v e  l e g i s l a t i v e  

h i s t o r y  o f  s u b s i s t e n c e  r e g u l a t i o n  t h a t  l e d  t o  t h e  p a s s a g e  o f  t h e ;  

1 9 8 6  a m e n d m e n t s  t o  A S  1 6 . 0 5 . 2 5 8  a n d  1 6 . 0 5 . 9 4 0 .  T h e  c o u r t  a l s o  

w i l l  n o t  r e c i t e  t h e  c o n s t i t u t i o n a l  d o c t r i n e  o f  s e v e r a b i l i t y .  T h e  

p a r t i e s  h a v e  a d e q u a t e l y  s e t  t h e s e  o u t  i n  t h e i r  b r i e f s .

T h e  q u e s t i o n  b e f o r e  t h e  c o u r t  i s  w h e t h e r  t h e  1 9 8 6  A l a s k a  

L e g i s l a t u r e  i n t e n d e d  t h e  s u b s i s t e n c e  p r i o r i t y  l a w  t o  f a l l  

a l t o g e t h e r  i f  t h e  r u r a l  r e s i d e n t  p r e f e r e n c e  s h o u l d  f a l l .  A f t e r  

r e v i e w  o f  t h e  p e r t i n e n t  d o c u m e n t s  a n d  l a w s  t h e  c o u r t  f i n d s  t h e  

a n s w e r  t o  b e  n o ,  a n d  t h e r e f o r e  f i n d s  t h e  r e m a i n i n g  p r o v i s i o n s  o f

t h o  1 9 8 6  s u b s i s t e n c e  l a w  t o  b a  j~8QvarablQl f r o m  t h e  r u r a l

l i m i t a t i o n  r u l e d  u n c o n s t i t u t i o n a l .  T h e  c o u r t  b a s e s  i t s  finding., 

p r i m a r i l y  o n  t h e  a n a l y s i s  s e t  f o r t h  i n  i n t e r v e n o r ' s  b r i e f  a n d  

a m i c i  B o b b y ' s  b r i e f .

T h e  c o u r t  d i s a g r e e s  w i t h  t h e  " c l e a r  p r o b a b i l i t y "  b u r d e n  o f  

p r o o f  e n u n c i a t e d  b y  i n t e r v e n o r ,  h o w e v e r .  W i t h  r e s p e c t  t o  t h a



b u r d e n  o £  p r o o f ,  t h e  c o u r t  f i n d s  t h e  s t a t e ' s  a r g u m e n t  i n  its 

r e p l y  m o r e  p e r s u a s i v e .  T h e  c o u r t  t h u s  h a s  u s e d  a p r e p o n d e r a n c e  

o f  e v i d e n c e  s t a n d a r d  i n  e v a l u a t i n g  t h e  l e g i s l a t u r e ' s  i n t e n t  w i t h  

r e g a r d  t o  s e v e r a b i l i t y .  T h e  c o u r t  f i n d s  t h a t  e v e n  u n d e r  t h i s  

l e s s  s t r i n g e n t  s t a n d a r d  t h e  e v i d e n c e  f a i l s  t o  s h o w  t h a t  t h e  

l e g i s l a t u r e  w o u l d  h a v e  i n t e n d e d  n o n - s e v e r a b i l i t y .

T h e  p a r t i e s  a n d  a l l  a m i c i  a g r e e  t h e r e  w e r e  t h r e e  p u r p o s e s  

b e h i n d  t h e  1 9 8 6  l e g i s l a t u r e ' s  a m e n d m e n t  t o  t h e  s u b s i s t e n c e  law. 

T h e  c o u r t  s h o u l d  f i n d  in f a v o r  o f  s e v e r a b i l i t y  u n l e s s  a 

p r e p o n d e r a n c e  o f  e v i d e n c e  s h o w s  t h a t  t h e  l e g i s l a t u r e  w o u l d  h a v e  

i n t e n d e d  n o n - s e v e r a b i l i t y  t o  f u r t h e r  t h e s e  p u r p o s e s .

T h e  f i r s t  g o a l  o f  t h e  l e g i s l a t u r e  w a s  t o  p r o t e c t  t h o s e  

A l a s k a n s  m o s t  r e l i a n t  o n  t h e  n o n - c o m m e r c i a l  u s e  o f  f i s h  a n d  g a m e ,  

i . e . ,  s u b s i s t e n c e  u s e r s .  A l l  p a r t i e s  a g r e e  t h a t  s e v e r a b i l i t y  

s e r v e s  t h i s  p u r p o s e  b e c a u s e  s e v e r i n g  t h e  u n c o n s t i t u t i o n a l  r u r a l  

r e s i d e n c y  r e q u i r e m e n t  f r o m  t h e  r e m a i n d e r  o f  t h e  s t a t u t e  l e a v e s  

t h e  s u b s i s t e n c e  l a w  o n  t h e  b o o k s .  A  f i n d i n g  in f a v o r  o f  n o n ­

s e v e r a b i l i t y  w o u l d  d e l e t e  t h e  l a w  a l t o g e t h e r  w i t h  t h e  r e s u l t  t h a t  

s u b s i s t e n c e  u s e s  w o u l d  n o t  h a v e  a p r i o r i t y  o v e r  a n y  o t h e r  u s e s .

T h e  s e c o n d  p u r p o s e  o f  t h e  l e g i s l a t u r e  w a s  t o  p u t  s t a t e  f i s h  

a n d  g a m e  l a w s  i n  c o m p l i a n c e  w i t h  A N I L C A  t o  a s s u r e  t h e  s t a t e  o f  

c o n t r o l  o f  f i s h  a n d  g a m e  m a n a g e m e n t  o n  b o t h  f e d e r a l  a n d  s t a t e  ■’

l a n d s .  T h i s  p u r p o s e  is n o t  r e l e v a n t  t o  t h e  q u e s t i o n  o f  

s e v e r a b i l i t y ,  h o w e v e r ,  b e c a u s e  t h i s  p u r p o s e  c a n n o t  b e  s e r v e d  

r e g a r d l e s s  o f  t h e  d e c i s i o n  o n  s e v e r a b i l i t y .  T h e  s u p r e m e  c o u r t ' s  

r u l i n g  i n  H c D o w e l J  r e n d e r s  c o m p l i a n c e  w i t h  A N I L C A  a n



i m p o s s i b i l i t y  w i t h o u t  a c o n o t i t u t i o n a l  a m e n d m e n t .  M o r e o v e r ,  a 

d e c i s i o n  i n  f a v o r  o f  n o n - a e v e r a b i l i t y  w o u l d  p u t  t h e  s t a t e  f u r t h e r  

o u t  o f  c o m p l i a n c e  w i t h  A N I L C A  b e c a u s e  t h e r e  u h o b  w o u l d  b e  n o  

s u b s i s t e n c e  p r e f e r e n c e  i n  A l a s k a  l a w  a t  al l .  T h e  l e g i s l a t u r e  

l i k e l y  w o u l d  h a v e  p r e f e r r e d  t o  c o m p l y  w i t h  A N I L C A  a s  m u c h  e;- 

p o s s i b l e  b e c a u s e  t h e  d e g r e e  o f  c o m p l i a n c e  w i t h  A N I L C A  m i g h t  

a f f e c t  w h e t h e r  t h e  t h r e a t e n e d  f e d e r a l  t a k e o v e r  o f  f i s h  a n d  g a m e  

m a n a g e m e n t  o n  f e d e r a l  l a n d s  a c t u a l l y  o c c u r s .

T h e  t h i r d  p u r p o s e  o f  t h e  l e g i s l a t u r e  w a s  t o  c u r e  t h e  p o s t -  

M a d i s o n  c o n f u s i o n  a n d  d i s r u p t i o n  i n  t h e  h a r v e s t s  o f  f i a h  a n d  

g a m e .  T h i s  p u r p o s e  a c t u a l l y  is t w o  s e p a r a t e  p u r p o s e s .  T h e  r i r s t  

is e l i m i n a t i n g  u n c e r t a i n t y  a b o u t  t h e  a m o u n t  o f  s u b s i s t e n c e  u s e .  * 

T h e  s e c o n d  is p r o v i d i n g  f o r  o t h e r  u s e r s  s o m e  c e r t a i n t y  a b o u t  

t h e i r  u s e .  T h e s e  o t h e r  u s e r s  i n c l u d e  c o m m e r c i a l  u s e r s  a n d  

s p o r t s m e n ,  p a r t i c u l a r l y  h u n t e r s ,  i n c l u d i n g  o u t  o f  3 t a t e  h u n t e r s .

F o r  t h e  c o u r t  t o  f i n d  i n  f a v o r  o f  n o n - s e v e r a b i l i t y  f o r  

t h e s e  l a s t  t w o  r e a s o n s ,  t h e  c o u r t  w o u l d  h a v o  to f i n d  t h a t  t h e  

l e g i s l a t u r e  i n t e n d e d  t o  t h r o w  o u t  t h e  d e c a d e - o l d  s u b s i s t e n c e  

p r e f e r e n c e  a l t o g e t h e r  m e r e l y  t o  a v o i d  a r e t u r n  t o  t h e  c o n f u s i o n  

a n d  d i s r u p t i o n  c a u s e d  b y  t h e  M a d i s o n  d e c i s i o n .  T h e  c o u r t  f i n d s  

n o t h i n g  in t h e  l e g i s l a t i v e  h i s t o r y  t h a t  i n d i c a t e s  a w i l l i n g n e s s  

t o  t a k e  s u c h  a d r a s t i c  s t e p ,  e v e n  t h o u g h  s o m e  l e g i s l a t o r s  w e r e  •» 

d e t e r m i n e d  to p r o t e c t  o t h e r  u s e s .  T o  t h e  c o n t r a r y ,  b o t h  t h e  

r e c o r d  a n d  t h e  b r i e f s  o f  t h e  p a r t i e s  c o n v i n c i n g l y  s h o w  t h e  

l e g i s l a t u r e ' s  e m p h a s i s  s i n c e  1 9 7 5  o n  f u r t h e r i n g  a s u b s i s t e n c e  

p r i o r i t y .  A s  t h e  s t a t e  a c k n o w l e d g e s ,  t h e  1 9 8 6  l a w  r o t a i n e d  t h e



b a s i c s  o f  t h e  p r e v i o u s  la w .  C o n s e q u e n t l y ,  t h i s  c o u r t  c o n c l u d e s  

t h a t  s e v e r a b i l i t y ,  n o t  n o n - s e v e r a b i l i t y ,  ia t h e  a p p r o p r i a t e  

r e s u l t .

S o m e  o f  t h e  a r g u m e n t s  m a d e  b y  t h e  p a r t i e s  a n d  a m i c u s  S a f a r i  

C l u b  h e r e i n  f o r  n o n - s e v e r a b i l i t y  a p p e a r  t o  b e  b a s e d  o n  u n t e s t e d  

p r e d i c t i o n s  a n d  f e a r  o f  t h e  u n k n o w n  —  t h e  u n k n o w n  e f f e c t i v e n e s s  

o f  r e g u l a t i o n s  a n d  t h e  u n k n o w n -  q u a n t i t y  o f  h a r v e s t  t h a t  w i l l  b e  

t a k e n  b y  s u b s i s t e n c e  u s e r s .  A n y  c o n f u s i o n  r e s u l t i n g  f r o m  

s e v e r a b i l i t y  s h o u l d  b e  s h o r t - l i v e d .  T h o s e  w h o  a r g u e  a g a i n s t  

s e v e r a b i l i t y  e x a g g e r a t e  in p r e d i c t i n g  t h a t . a l l  A l a s k a n s  w i l l  

a u t o m a t i c a l l y  b e c o m e  s u b s i s t e n c e  u s e r s  a n d  t h a t  s u b s i s t e n c e  u s e  

w i l l  s i g n i f i c a n t l y  d i s r u p t  o r  c a u s e  p r o h i b i t i o n  o f  o t h e r  u s e s  o f  

f i s h  a n d  g a m e .

A l l  A l a s k a n s  w i l l  n o t  a u t o m a t i c a l l y  b e c o m e  s u b s i s t e n c e  

u s e r s .  B e f o r e  r e c e i v i n g  a s u b s i s t e n c e  p e r m i t ,  a p e r s o n  w o u l d  

h a v e  t o  a p p l y  t o  t h e  a g e n c y  r e s p o n s i b l e  f o r  d e t e r m i n i n g  

e l i g i b i l i t y  a n d  m e e t  the a g e n c y  c r i t e r i a  f o r  d e t e r m i n i n g  

e l i g i b i l i t y  f o r  t h a t  p a r t i c u l a r  s u b s i s t e n c e  f i s h e r y  o r  h u n t .  T h e  

a g e n c y ,  i n  d e c i d i n g  w h e t h e r  t h e  p o t e n t i a l  s u b s i s t e n c e  u s e r  

s a t i s f i e d  t h e  c r i t e r i a  f o r  s u b s i s t e n c e  u s e ,  w o u l d  b e  g u i d e d  b y  

t h e  d e f i n i t i o n  o f  s u b s i s t e n c e  in A S  1 6 . 0 5 . 9 4 0 ( 3 1 ) ,  w i t h  t h e  w o r d s  

"a r u r a l  a r e a  o f "  s t r i c k e n .  A s u b s i s t e n c e  u s e  a c c o r d i n g  t o  t h a t  

s t a t u t e  m e a n s  a u s e  t h a t  is " n o n c o m m e r c i a l ,  c u s t o m a r y  a n d  

t r a d i t i o n a l ."

C l e a r l y  t h e r e  w i l l  b o  c o m e  c o n f u s i o n  a n d  d i f f i c u l t y  i n  

d e t e r m i n i n g  w h o  a c t u a l l y  a r e  s u b s i s t e n c e  u s e r s  a n d  w h o  a r e  n o t .

• «
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I t  w i l l  b e  b u r d e n s o m e  f o r  t h e  s t a t e  t o  d e c i d e  o n  a p p r o p r i a t e  

r e g u l a t i o n a  t o  c a r r y  o u t  A S  I 6 . 0 5 . 2 5 B .  T h i a  d i f f i c u l t y  d o e s  n o t  

r e q u i r e  t h e  c o u r t  t o  f i n d  t h e  r e m a i n i n g  p r o v i s i o n s  n o n - s e v e r a b l e ,  

h o w e v e r .  T h e r e  is n o  l e g a l  o r  l o g i s t i c a l  b a r r i e r  to t h e  

p r o m u l g a t i o n  o f  n e w  r e g u l a t i o n s  t h a t  b o t h  p e r m i t  s u b s i s t e n c e  u s e  

t o  t h o s e  A l a s k a n s  w h o  q u a l i f y  as s u b s i s t e n c e  u s e r s  a n d  f o s t e r  

m a n a g e m e n t  o f  t h e  r e s o u r c e s  so as t o  a l l o w  o t h e r  u s e s .

R e g u l a t i o n s  c o u l d  p r o v i d e  d e a d l i n e s  f o r  a p p l y i n g  f o r  

s u b s i s t e n c e  p e r m i t s .  A l l  r e s i d e n t s  w i l l •n o t  a p p l y .  A p p l i c a n t s  

c o u l d  b e  r e q u i r e d  t o  p r o v i d e  s o m e  o f  t h e  i n f o r m a t i o n  t h e  s t a t e  

n e e d s  t o  m a k e  i t s  e l i g i b i l i t y  d e t e r m i n a t i o n s .  A l a s k a  a l r e a d y * h a 3  

a s y s t e m  i n  p l a c e  f o r  a l l  r e s i d e n t s  t o  a p p l y  f o r  p e r m a n e n t  f u n d  

d i v i d e n d s .  O n  t h o s e  a p p l i c a t i o n s ,  c e r t a i n  i n f o r m a t i o n  m u s t  b e  

g i v e n ,  w i t n e s s e s  m u s t  b e  p r o v i d e d ,  a n d  t h e  a p p l i c a t i o n s  m u s t  b e  

n o t a r i z e d .  T h e r e  a p p e a r s  t o  be n o  r e a s o n  w h y  t h o s e  w h o  w i s h  t o  

s u b s i s t e n c e  h u n t  o r  f i s h  c o u l d  n o t  b e  b u r d e n e d  to p r o v i d e

i n f o r m a t i o n  i n  s i m i l a r  f o r m ,  in o r d e r  t o  o b t a i n  t h e  b e n e f i t  o f  

s u b s i s t e n c e  h a r v e s t i n g .

L o g i c a l  l i m i t a t i o n s  c o u l d  b e  p l a c e d  o n  t h e  a m o u n t  o f  f i s h  

a n d  g a m e  t a k e n  f o r  s u b s i s t e n c e  p u r p o s e s ,  b a s e d  o n  c r i t e r i a  s u c h  

a s  s i z e  o f  h o u s e h o l d  a n d  u s e  of p r o d u c t  h a r v e s t e d .  T o  p e r m i t  t h e  

a t a t e  t o  o b t a i n  k n o w l e d g e  t o  h e l p  i t  w i s e l y  c o n t r o l  t h e  

r e s o u r c e ' s  u s e s ,  r e p o r t s  o f  t h e  a m o u n t  h a r v e s t e d  c o u l d  b e  

r e q u i r e d .  R e g u l a t i o n s  m i g h t  e v e n  c o n s i d e r e d  t h a t  w o u l d  l i m i t  

r e s i d e n t s  w h o  s u c c e s s f u l l y  s u b s i s t e n c e  f i s h  f r o m  o t h e r  h a r v e s t  

a c t i v i t i e s  s u c h  as s p o r t s  f i s h i n g ,  u n l e s s  t h e y  c a t c h  a n d  r e l e a s e .
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M a n y  i n n o v a t i v e  b u t  f a i r  w a y s  o f  d i s t r i b u t i n g  t h e  r e s o u r c e s  a r e  

p o s s i b l e ,  e v e n  w i t h  a s u b s i s t e n c e  p r i o r i t y .  T h e  a b o v e  a r e  m e r e  

s u g g e s t i o n s  o f  p o s s i b l e  a p p r o a c h e s  b y  t h e  T i s h  a n d  G a m e  b o a r d s .  

T h e y  d o  n o t  i n  a n y  w a y  r e p r e s e n t  t h e  o p i n i o n  o f  t h e  c o u r t  a s  t o  

w h a t  r e g u l a t i o n s  s h o u l d  b e  p a s s e d .

A  f u r t h e r  f i n d i n g  m u s t  b e  m a d e  w i t h  r e g a r d  t o  " t i e r - t w o "  

d e t e r m i n a t i o n s  a n d  t h e  c o n t i n u e d  v i a b i l i t y  o f  " l o c a l  r e s i d e n c y "  

as a c r i t e r i o n  i n  A S  1 6 . 0 5 . 2 5 8 ( C ) ( 2 ) .  T h i s  c r i t e r i o n  w i l l  b o  

u s e d  o n l y  if s u b s i s t e n c e  u s e  i t s e l f  h a s  t o  b e  l i m i t e d  t o  f e w e r  

t h a n  a l l  p e r s o n s  e l i g i b l e .  T h e  c o u r t  s e e s  n o  r e a s o n  t o  s t r i k e  

d o w n  t h e  " l o c a l  r e s i d e n c y "  c r i t e r i o n  as l o n g  as it i s  i n t e r p r e t e d  

a n d  a p p l i e d  a s  a m i c i  B o b b y  s u g g e s t  i n  t h e i r  b r i e f .  M e m o r a n d u m  - 

f o r  A m i c i  C u r i a e  o n  t h e  S e v e r a b i l i t y  I s s u e ,  a t  8 - 9 .  F o r  e x a m p l e ,  

if a n  a p p l i c a n t  r e s i d e s  i n  s o u t h e a s t  A l a s k a ,  t h e r e  is n o  r e a s o n  

w h y  h i s  p l a c e  o f  r e s i d e n c e  s h o u l d  n o t  b e  c o n s i d e r e d  w i t h  r e g a r d  

t o  w h e t h e r  h e  is c h o s e n  f o r  a l i m i t e d  s u b s i s t e n c e  h u n t  n e a r  

F a i r b a n k s .  E v e n  t h o u g h  t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  e a r l i e r  i n
I

t h i s  c a s e  t h a t  u s e  o f  a r u r a l  r e s i d e n c y  r e q u i r e m e n t  i s  t o o  c r u d e  

a y a r d s t i c k  f o r  d e t e r m i n i n g  a l l  s u b s i s t e n c e  e l i g i b i l i t y ,  b e c a u s e  

it is u n r e l a t e d  t o  t h e  c o m p e l l i n g  p u r p o s e s  o f  t h e  s u b s i s t e n c e  

act, t h e  c o u r t  d i d  n o t  h o l d  t h a t  t h e  d o m i c i l e  o f  a p e r s o n  h a s  n o  

r e l a t i o n  t o  w h e t h e r  t h e  p e r s o n  s h o u l d  b e  g i v e n  a p e r m i t  f o r  a -» 

s p e c i f i c  s u b s i s t e n c e  h u n t  o r  f i s h  o p e n i n g  if a " t i e r - t w o "  

d e t e r m i n a t i o n  h a s  to b e  m a d e .  T h i s  c o u r t  d o e s  n o t  b e l i e v e  t h e  

s u p r e m e  c o u r t  w o u l d  r e a c h  t h a t  far.

A f i n d i n g  a l s o  m u s t  be tnade in r e g a r d  to t h e  f i r s t  s e c t i o n



$
o f  A S  1 6 . 0 5 . 2 5 8 ,  w h i c h  p r e v i o u s l y  d i r e c t e d  t h e  b o a r d s  t o  i d e n t i f y  

" i n  e a c h  r u r a l  a r e a "  t h e  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  

o f  t h e  s t a t e  t h a t  a r e  c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  u s e d  f o r  

s u b s i s t e n c e .  T h e  l a w  d i r e c t s  t h e  b o a r d s  t o  m a k e  t h e s e  

d e t e r m i n a t i o n s  a s  a  s t e p  p r e l i m i n a r y  t o  a d o p t i n g  r e g u l a t i o n s  t o  

d e t e r m i n e  s u b s i s t e n c e  u s e  a n d  s u b s i s t e n c e  u s e r s .  T h e  p a r t i e s  d o  

n o t  a d d r e s s  w h e t h e r  t h e  b o a r d s  n o w  s h o u l d  i d e n t i f y  a n y  s u c h  

s t o c k s  o r  p o p u l a t i o n s  a n y w h e r e  i n  t h o  s t a t e ,  n o t  m e r e l y  i n  r u r a l  

a r e a s .  T h a t  t h e  b o a r d s  s h o u l d  m a k e  t h e s e  d e t e r m i n a t i o n s  a n y w h e r e  

i n  t h e  s t a t e  a p p e a r s  t o  b e  a  l o g i c a l  r e s u l t  o f  t h e  s u p r e m e  

c o u r t ' s  h o l d i n g  i n  M c D o w e l l . s u p r a .  T h e  b o a r d s  s t i l l  m u s t  f i n d ,  

h o w e v e r ,  t h a t  a  s t o c k  o r  p o p u l a t i o n  i s  c u s t o m a r i l y  a n d  

t r a d i t i o n a l l y  u s e d  f o r  s u b s i s t e n c e  b e f o r e  m a k i n g  i t  a v a i l a b l e  f o r  

s u b s i s t e n c e  u s e .

B a s e d  o n  t h e  f o r e g o i n g  a n a l y s i s ,  t h e  c o u r t  f i n d s  t h a t  t h e

f o l l o w i n g  p r o v i s i o n s  a r e  s e v e r e d  f r o m  t h e  f o l l o w i n g  s t a t u t e s :

f r o m  A S  1 6 . 0 5 . 2 5 8 ( a )  -  “ r u r a l "  i n  l i n e  4
f r o m  A S  1 6 . 0 5 . 9 4 0 ( 2 6 )  -  " r u r a l "  i n  l i n e  1
f r o m  A S  1 6 . 0 5 . 9 4 0 ( 2 9 )  -  "a  r u r a l  a r e a  o f "  i n  l i n e  3
f r o m  A S  1 6 . 0 5 . 9 4 0 ( 3 0 )  -  "a r u r a l  a r e a  o f "  i n  l i n e  2
f r o m  A S  1 6 - 0 5 . 9 4 0 ( 3 1 )  -  "a  r u r a l  a r e a  o f "  i n  l i n e  3 .

D A T E D  at P a l m e r ,  A l a s k a  t h i s  S L Q  a a y  o f  J u n e ,  1 9 9 0 .

BEVERI.’i W . C U T L E R  '

S U P E R I O R  C O U R T  J U D G E
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SUMMARY OF JUDGE CUTLER’S DECISION REGARDING SEVERABILITY

The cu rren t sta tu to ry pre fe rence fo r subsis tence uses over 
commerc ia l and sport uses of fish and w ild life is severab le from the 
lim ita tion to ru ra l res iden ts held unconstitu tiona l by the Supreme 
Court in McDowell. This means tha t subsistence uses of fish and 
w ild life con tinue to have a prio rity over o the r uses sta tew ide -  i.e ., 
on state lands, priva te lands, federa l lands (once the subsistence 
needs of rural residents are met under AN ILCA), and in all waters of 
the sta te .

* The sta te must determ ine custom ary and trad itiona l 
subsistence uses of fish stocks and game popula tions -  by 
ind iv idua ls and not necessarily on a community basis -- everywhere 
in the state. This includes both rural areas and areas which until 
now have been designated non-rural (e.g., the Kenai Peninsula).

E lig ib ility fo r subs is tence w ill be determ ined on the basis o f 
an ind iv idua l's persona l h isto ry of cus tom ary and trad itiona l 
subs is tence use. This w ill requ ire ind iv idua l perm itting dec is ions 
by the state. Judge Cutle r analogized to the Permanent Fund 
Dividend applica tion process: "There appears to be no reason why 
those who w ish to subsistence hunt or fish could not be burdened to 
provide in fo rm a tion in sim ila r form , in orde r to obta in the bene fit of 
subs is tence ha rves tin g ."

* The use o f "local residency" as one of the "tie r 2" e lig ib ility 
crite ria fo r de te rm in ing who gets a prio rity when the re is not a 
su ffic ien t ha rves tab le surp lus to sa tis fy all subs is tence users is 
constitu tiona l and valid . This means that, when even subsis tence 
uses must be fu rthe r restric ted , loca l residen ts w ill have a prio rity .

There is no sta tu to ry approach which can satis fy both the 
A laska Constitu tion and ANILCA: "The supreme court's ruling in 
McDowell rende rs com p liance w ith AN ILCA an im poss ib ility w ithou t 
a cons titu tio na l am endm ent."
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MEMORANDUM OF DECISION SEVERING UNCONSTITUTIONAL 
PORTIONS-OF STATUTE FROM REMAINDER OF STATUTE

On A p r i l  1 6 ,  1 9 9 0  t h e  s t a t e  f i l e d  a  m o t i o n  r e q u e s t i n g  t h e  
c o u r t  t o  d e t e r m i n e  t h e  s e v e r a b i l i t y  o f  t h e  r e m a i n i n g  p r o v i s i o n s  

o f  t h e  1 9 8 6  s u b s i s t e n c e  l a w  f r o m  t h e  r u r a l  p r e f e r e n c e  p r o v i s i o n  
r u l e d  u n c o n s t i t u t i o n a l  b y  t h e  A l a s k a  S u p r e m e  C o u r t  i n  t h i s  c a s e  
o n  D e c e m b e r  2 2 ,  1 9 8 9 .  S e e  M c D o w e l l  v .  S t a t e . 7 8 5  P . 2 d  1 ( A l a s k a  
1 3 8 9 ) *  T h e  m o t i o n  was  a s s i g n e d  t o  t h i s  c o u r t  o n  May  1 6 ,  1 9 9 0 .

T h e  s t a t e  a s s o r t s  t h a t  s e v e r a b i l i t y  i s  a  c l o s e  q u e s t i o n  t h a t  
n e e d s  t o  b e  d e c i d e d  s p e e d i l y .  T h e  s t a t e  s l i g h t l y  f a v o r s  n o n ­
s e v e r a b i l i t y .  P l a i n t i f f s  a l s o  B u p p o r t  n o n - s e v e r a b i l i t y .  
I n t e r v e n o r s ,  t h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s  ( A F N ) ,  a r g u e  f o r  
s e v e r a b i l i t y .  Two a m i c u s  b r i e f s  a l s o  h a v e  b e e n  f i l e d ,  o n e  b y  t h e  

c l a s s  a c t i o n  p l a i n t i f f s  i n  B e v e r a l  c a s e s  p e n d i n g  i n  f e d e r a l
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d i s t r i c t  c o u r t ,  B o h b v  v ,  A l a s k a ,  a r g u i n g  i n  f a v o r  o f  
s e v e r a b i l i t y ,  a n d  o n e  b y  S a f a r i  c l u b  i n t e r n a t i o n a l ,  i n c .  o p p o s i n g  
s e v e r a b i l i t y .

T h e  c o u r t  h a s  t h o r o u g h l y  r e v i e w e d  a l l  o f  t h e  b r i e f s  f i l e d .  

T h e  c o u r t  a l s o  h a s  s t u d i e d  t h e  d e c i s i o n s  i n  M a d i s o n  v .  A l a s k a  

D e p a r t m e n t  o f  F i s h  an d  G am e , 6 9 6  P . 2 d  1 6 8  ( A l a s k a  1 9 8 5 ) ,  a n d  
M c D o w e l l , n u p r o , a n d  t h e  r e l e v a n t  s t a t u t e s  f r o m  1 9 7 5  t o  d a t e  
c i t e d  b y  t h e  p a r t i e s .

T h e  c o u r t  w i l l  n o t  r e p e a t  t h e  h i s t o r y  o f  t h e  M a d i s o n  a n d  

M c D o w e l l  c a s e s ,  i n  o r d e r  t o  a v o i d  u n n e c e s s a r y  d e l a y  i n  e n t e r i n g  

t h i s  o r d e r ,  n o r  w i l l  t h e  c o u r t  o u t l i n e  t h e  e x t e n s i v e  l e g i s l a t i v e  

h i s t o r y  o f  s u b s i s t e n c e  r e g u l a t i o n  t h a t  l e d  t o  t h e  p a s s a g e  o f  t h e  

1 9 8 6  a m e n d m e n t s  t o  AS 1 6 . 0 5 . 2 5 8  a n d  1 6 . 0 5 . 9 4 0 .  T h e  c o u r t  a l s o  
w i l l  n o t  r e c i t e  t h e  c o n s t i t u t i o n a l  d o c t r i n e  o f  s e v e r a b i l i t y .  T h e  
p a r t i e s  h a v e  a d e q u a t e l y  s e t  t h e s e  o u t  i n  t h e i r  b r i e f s .

T h e  q u e s t i o n  b e f o r e  t h e  c o u r t  i s  w h e t h e r  t h e  1 9 8 6  A l a s k a  

L e g i s l a t u r e  i n t e n d e d  t h e  s u b s i s t e n c e  p r i o r i t y  l a w  t o  f a l l  

a l t o g e t h e r  i f  t h e  r u r a l  r e s i d e n t  p r e f e r e n c e  s h o u l d  f a l l .  A f t e r  
r e v i e w  o f  t h e  p e r t i n e n t  d o c u m e n t s  a n d  l a w s  t h e  c o u r t  f i n d s  t h e  
a n s w e r  t o  b e  n o ,  a n d  t h e r e f o r e  f i n d s  t h e  r e m a i n i n g  p r o v i s i o n s  o f  
t h e  1 9 8 6  s u b s i s t e n c e  l a w  t o  b e  s e v e r a b l e  f r o m  t h e  r u r a l  

l i m i t a t i o n  r u l e d  unconstitutional, T h e  c o u r t  b a s e s  i t s  f i n d i n g  

p r i m a r i l y  o n  t h e  a n a l y s i s  s e t  f o r t h  i n  i n t e r v e n o r ' j  b r i e f  a n d  

a m i c i  B o b b y ’ s  b r i e f .
T h e  c o u r t  d i s a g r e e s  w i t h  t h e  •‘ c l e a r  p r o b a b i l i t y "  b u r d e n  o f  

p r o o f  e n u n c i a t e d  b y  . i n t e r v e n o r ,  h o w e v e r .  W i t h  r e s p e c t  t o  t h e

FROM PALMER D ft 0 0 6 / 2 0 / 8 9  16:43 P. 2



RCV SYJANCH GOVERNORS OFC. « 0-21-90 i 8:20AM J CCITT 03- 9075614356!# 4

b u r d e n  o f  p r o o f ,  t h e  c : o u r t  f i n d s  t h e  s t a t e ' s  a r g u m e n t  i n  i t s  
r e p l y  m o r e  p e r s u a s i v e .  T h e  c o u r t  t h u s  h a s  u s e d  a  p r e p o n d e r a n c e  
o f  e v i d e n c e  s t a n d a r d  i n  e v a l u a t i n g  t h e  l e g i s l a t u r e ' s  i n t e n t  w i t h  
r e g a r d  t o  s e v e r a b i l i t y .  T h e  c o u r t  f i n d s  t h a t  e v e n  u n d e r  t h i s  

l e s s  s t r i n g e n t  s t a n d a r d  t h e  e v i d e n c e  f a i l s  t o  s h ow  t h a t  t h e  

l e g i s l a t u r e  w o u l d  h a v e  i n t e n d e d  n o n - s e v e r a b i l i t y ,
T h e  p a r t i e s  a n d  a l l  a m i c i  a g r e e  t h e r e  w e r e  t h r e e  p u r p o s e s  

b e h i n d  t h e  1 9 8 6  l e g i s l a t u r e ' s  am endm en t  t o  t h e  s u b s i s t e n c e  l a w .  
T h e  c o u r t  s h o u l d  f i n d  i n  f a v o r  o f  s e v e r a b i l i t y  u n l e s s  a  

p r e p o n d e r a n c e  o f  e v i d e n c e  s h o w s  t h a t  t h e  l e g i s l a t u r e  w o u l d  h a v e  

i n t e n d e d  n o n - s e v e r a b i l i t y  t o  f u r t h e r  t h e s e  p u r p o s e s .

T h e  f i r s t  g o a l  o f  t h e  l e g i s l a t u r e  w a s  t o  p r o t e c t  t h o s e  
A l a s k a n s  m o s t  r e l i a n t  on  t h e  n o n - c o m m e r c i a l  u s e  o f  f i s h  a n d  g a m e ,  
i . e . ,  s u b s i s t e n c e  u s e r s .  A l l  p a r t i e s  a g r e e  t h a t  s e v e r a b i l i t y  
s e r v e s  t h i s  p u r p o s e  b e c a u s e  s e v e r i n g  t h e  u n c o n s t i t u t i o n a l  r u r a l  
r e s i d e n c y  r e q u i r e m e n t  f r o m  t h e  r e m a i n d e r  o f  t h e  s t a t u t e  l e a v e s  

t h e  s u b s i s t e n c e  l a w  o n  t h e  b o o k s .  A f i n d i n g  i n  f a v o r  o f  n o n ­

s e v e r a b i l i t y  w o u l d  d e l e t e  t h e  l a w  a l t o g e t h e r  w i t h  t h e  r e s u l t  t h a t  
s u b s i s t e n c e  u a e s  w o u l d  n o t  h o v e  a  p r i o r i t y  o v e r  a n y  o t h e r  u s e s .

T h e  s e c o n d  p u r p o s e  o f  t h e  l e g i s l a t u r e  was  t o  p u t  s t a t e  f i s h  
a n d  game  l a w s  i n  c o m p l i a n c e  w i t h  AN ILCA  t o  a s s u r e  t h e  s t a t e  o f  

c o n t r o l  o f  f i s h  a n d  game m an a g e m e n t  o n  b o t h  f e d e r a l  a n d  s t a t e  

l a n d s .  T h i s  p u r p o s e  i s  n o t  r e l e v a n t  t o  t h e  q u e s t i o n  o f  

s e v e r a b i l i t y ,  h o w e v e r ,  b e c a u s e  t h i s  p u r p o s e  c a n n o t  b e  s e r v e d  

r e g a r d l e s s  o f  t h e  d e c i s i o n  o n  s e v e r a b i l i t y .  T h e  s u p r e m e  c o u r t ' s  
r u l i n g  i n  M c D o w e l l  r e n d e r B  c o m p l i a n c e  w i t h  A K ILC A  a n
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i m p o s s i b i l i t y  w i t h o u t  a  c o n s t i t u t i o n a l  a m e n d m e n t .  M o r e o v e r ,  a  
d e c i s i o n  i n  f a v o r  o f  n o n - B e v e r a b i l i t y  w o u l d  p u t  t h e  s t a t e  f u r t h e r  
o u t  o f  c o m p l i a n c e  w i t h  AN ILCA  b e c a u s e  t h e r e  t h e n  w o u l d  b e  n o  

s u b s i s t e n c e  p r e f e r e n c e  i n  A l a s k a  l a w  a t  a l l .  T h e  l e g i s l a t u r e  
l i k e l y  w o u l d  h a v e  p r e f e r r e d  t o  c o m p l y  w i t h  A N ILCA  a s  m u c h  a s  

p o s s i b l e  b e c a u s e  t h e  d e g r e e  o f  c o m p l i a n c e  w i t h  AN ILCA  m i g h t  

a f f e c t  w h e t h e r  t h e  t h r e a t e n e d  f e d e r a l  t a k e o v e r  of f i s h  a n d  game  
m a n a g e m e n t  o n  f e d e r a l  l a n d s  a c t u a l l y  o c c u r s .

T h e  t h i r d  p u r p o s e  o f  t h e  l e g i s l a t u r e  w a s  t o  c u r e  t h e  p o s t -  
M a d i o o n  c o n f u s i o n  a n d  d i s r u p t i o n  i n  t h e  h a r v e s t s  o f  f i a h  a n d  

g a m e .  T h i s  p u r p o s e  a c t u a l l y  i s  tw o  s e p a r a t e  p u r p o s e s .  T h e  f i r s t  

i s  e l i m i n a t i n g  u n c e r t a i n t y  a b o u t  t h e  a m o u n t  o f  s u b s i s t e n c e  u s e .
T h e  s e c o n d  i s  p r o v i d i n g  f o r  o t h e r  u s e r s  s om e  c e r t a i n t y  a b o u t  
t h e i r  u s e .  T h e s e  o t h e r  u s e r s  i n c l u d e  c o m m e r c i a l  u s e r s  a n d  
s p o r t s m e n ,  p a r t i c u l a r l y  h u n t e r s ,  i n c l u d i n g  o u t  o f  s t a t e  h u n t e r s .

F o r  t h e  c o u r t  t o  f i n d  i n  f a v o r  o f  n o n - s e v e r a b i l i t y  f o r  
t h e s e  l a s t  t w o  r e a s o n s ,  t h e  c o u r t  w o u l d  h a v e  t o  f i n d  t h a t  t h e  

l e g i s l a t u r e  i n t e n d e d  t o  t h r o w  o u t  t h e  d e c a d e - o l d  s u b s i s t e n c e  

p r e f e r e n c e  a l t o g e t h e r  m e r e l y  t o  a v o i d  a  r e t u r n  t o  t h e  c o n f u s i o n  
a n d  d i s r u p t i o n  c a u s e d  b y  t h e  M a d i s o n  d e c i s i o n .  T h e  c o u r t  f i n d s  
n o t h i n g  i n  t h e  l e g i s l a t i v e  h i s t o r y  t h a t  i n d i c a t e s  a  w i l l i n g n e s s  

t o  t a k e  s u c h  a  d r a s t i c  s t e p ,  e v e n  t h o u g h  s om e  l e g i s l a t o r s  w a r e  

d e t e r m i n e d  t o  p r o t e c t  o t h e r  u s e s .  T o  t h e  c o n t r a r y ,  b o t h  t h e  
r e c o r d  a n d  t h e  b r i e f s  o f  t h a  p a r t i e s  c o n v i n c i n g l y  s h ow  t h e  

l e g i s l a t u r e ' s  e m p h a s i s  s i n c e  1 9 7 5  on  f u r t h e r i n g  a  s u b s i s t e n c e  
p r i o r i t y .  A s  t h e  s t a t e  a c k n o w l e d g e s ,  t h e  1 9 8 6  l a w  r e t a i n e d  t h e
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b a s i c s  o f  t h e  p r e v i o u s  l a w .  C o n s e q u e n t l y ,  t h i s  c o u r t  c o n c l u d e s  
t h a t  s e v e r a b i l i t y ,  n o t  n o n - s e v e r a b i l i t y ,  i s  t h e  a p p r o p r i a t e  
r e s u l t .

S om e  o f  t h e  a r g u m e n t s  made  b y  t h e  p a r t i e s  a n d  a m i c u s  S a f a r i  

C l u b  h e r e i n  f o r  n o n - s e v e r a b i l i t y  a p p e a r  t o  b e  b a s e d  o n  u n t e s t e d  

p r e d i c t i o n s  a n d  f e a r  o f  t h e  unkn ow n  —  t h e  unknown  e f f e c t i v e n e s s  
o f  r e g u l a t i o n s  a n d  t h e  unkn ow n  q u a n t i t y  o f  h a r v e s t  t h a t  w i l l  b e  
t a k e n  b y  s u b s i s t e n c e  u s e r s .  Any c o n f u s i o n  r e s u l t i n g  f r o m  
s e v e r a b i l i t y  s h o u l d  b e  s h o r t - l i v e d .  T h o s e  who  a r g u e  a g a i n s t  
s e v e r a b i l i t y  e x a g g e r a t e  i n  p r e d i c t i n g  t h a t  a l l  A l a s k a n s  w i l l  

a u t o m a t i c a l l y  b e c o m e  s u b s i s t e n c e  u s e r s  a n d  t h a t  s u b s i s t e n c e  u s e  

w i l l  s i g n i f i c a n t l y  d i s r u p t  o r  c a u s e  p r o h i b i t i o n  o f  o t h e r  u s e s  o f  

f i s h  a n d  g am e .
A l l  A l a s k a n s  w i l l  n o t  a u t o m a t i c a l l y  b e c o m e  s u b s i s t e n c e  

u s e r s .  B e f o r e  r e c e i v i n g  a  s u b s i s t e n c e  p e r m i t ,  a  p e r s o n  w o u l d  
h a v e  t o  a p p l y  t o  t h e  a g e n c y  r e s p o n s i b l e  f o r  d e t e r m i n i n g  

e l i g i b i l i t y  a n d  m e e t  t h e  a g e n c y  c r i t e r i a  f o r  d e t e r m i n i n g  

e l i g i b i l i t y  f o r  t h a t  p a r t i c u l a r  s u b s i s t e n c e  f i s h e r y  o r  h u n t ,  T h e  

a g e n c y ,  i n  d e c i d i n g  w h e t h e r  t h e  p o t e n t i a l  s u b s i s t e n c e  u s e r  
s a t i s f i e d  t h e  c r i t e r i a  f o r  s u b s i s t e n c e  u s e ,  w o u l d  b e  g u i d e d  b y  
t h e  d e f i n i t i o n  o f  s u b s i s t e n c e  i n  AS 1 6 . 0 5 . 9 4 0 ( 3 1 ) ,  w i t h  t h e  w o r d s  

" a  r u r a l  a r e a  o f "  s t r i c k e n .  A s u b s i s t e n c e  u s e  a c c o r d i n g  t o  t h a t  

s t a t u t e  m e a n s  a  u B e  t h a t  i s  " n o n c o m m e r c i a l ,  c u s t o m a r y  a n d  
t r a d i t i o n a l . "

C l e a r l y  t h e r e  w i l l  b e  s om e  c o n f u s i o n  a n d  d i f f i c u l t y  i n  

d e t e r m i n i n g  who a c t u a l l y  o r e  s u b s i s t a n c e  u s e r s  a n d  who  a x e  n o t .
•
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I t  w i l l  b e  b u r d e n s o m e  f o r  t h ©  s t a t e  t o  d e c i d e  o n  a p p r o p r i a t e  
r e g u l a t i o n s  t o  c a r r y  o u t  AS 1 6 . 0 5 . 2 5 8 .  T h i s  d i f f i c u l t y  d o e s  n o t  
r e q u i r e  t h e  c o u r t  t o  f i n d  t h s  r e m a i n i n g  p r o v i s i o n s  n o n - B e v e r a b l e ,  
h o w e v e r .  T h e r e  i s  n o  l e g a l  o r  l o g i s t i c a l  b a r r i e r  t o  t h e  

p r o m u l g a t i o n  o f  new r e g u l a t i o n s  t h a t  b o t h  p e r m i t  s u b s i s t e n c e  u s e  
t o  t h o s e  A l a s k a n s  who q u a l i f y  a s  s u b s i s t e n c e  u s e r H  a n d  f o s t e r  
m a n a g e m e n t  o f  t h e  r e s o u r c e s  s o  a s  t o  a l l o w  o t h e r  u s e s .

R e g u l a t i o n s  c o u l d  p r o v i d e  d e a d l i n e s  f o r  a p p l y i n g  f o r  
s u b s i s t e n c e  p e r m i t s .  A l l  r e s i d e n t s  w i l l  n o t  a p p l y .  A p p l i c a n t s  

c o u l d  b e  r e q u i r e d  t o  p r o v i d e  s om e  o f  t h e  i n f o r m a t i o n  t h e  s t a t e  
n e e d s  t o  m ak e  i t s  e l i g i b i l i t y  d e t e r m i n a t i o n s .  A l a s k a  a l r e a d y  h a s  
a  s y s t e m  i n  p l a c e  f o r  a l l  r e s i d e n t s  t o  a p p l y  f o r  p e r m a n e n t  f u n d  
d i v i d e n d s ,  On  t h o s e  a p p l i c a t i o n s /  c e r t a i n  i n f o r m a t i o n  m u s t  b e  
g i v e n /  w i t n e s s e s  m u s t  b e  p r o v i d e d ,  a n d  t h e  a p p l i c a t i o n s  m u s t  b e  
n o t a r i z e d .  T h e r e  a p p e a r s  t o  b e  n o  r e a s o n  why t h o s e  who  w i s h  t o  

s u b s i s t e n c e  h u n t  o r  f i s h  c o u l d  n o t  b e  b u r d e n e d  t o  p r o v i d e  

i n f o r m a t i o n  i n  s i m i l a r  f o r m ,  i n  o r d e r  t o  o b t a i n  t h e  b e n e f i t  o f  

s u b s i s t e n c e  h a r v e s t i n g .
L o g i c a l  l i m i t a t i o n s  c o u l d  b e  p l a c e d  o n  t h e  a m o u n t  o f  f i s h  

a n d  g am e  t a k e n  f o r  s u b s i s t e n c e  p u r p o s e s ,  b a s e d  o n  c r i t e r i a  s u c h  
a s  s i z e  o f  h o u s e h o l d  a n d  u s e  o f  p r o d u c t  h a r v e s t e d .  T o  p e r m i t  t h e  

s t a t e  t o  o b t a i n  k n o w l e d g e  t o  h e l p  i t  w i s e l y  c o n t r o l  t h e  

r e s o u r c e ' s  u s e s ,  r e p o r t s  o f  t h e  am o u n t  h a r v e s t e d  c o u l d  b e  

r e q u i r e d .  R e g u l a t i o n s  m i g h t  e v e n  b e  c o n s i d e r e d  t h a t  w o u l d  l i m i t  
r e s i d e n t s  who s u c c e s s f u l l y  s u b s i s t a n c e  f i s h  f r o m  o t h e r  h a r v e s t  
a c t i v i t i e s  s u c h  a s  s p o r t s  f i s h i n g ,  u n l e s s  t h e y  c a t c h  a n d  r e l e a s e .
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Many  i n n o v a t i v e  b u t  f a i r  way*  o f  d i s t r i b u t i n g  t h e  r o e o u r c e o  a r e  
p o s s i b l e ,  e v e n  w i t h  a  s u b s i s t e n c e  p r i o r i t y .  T h e  a b o v e  a r e  m e r e  
s u g g e s t i o n s  o f  p o s s i b l e  a p p r o a c h e s  b y  t h e  F i s h  a n d  Game b o a r d s .  

T h e y  d o  n o t  i n  a n y  w ay  r e p r e s e n t  t h e  o p i n i o n  o f  t h e  c o u r t  a s  t o  
w h a t  r e g u l a t i o n s  s h o u l d  b e  p a s s e d .

A f u r t h e r  f i n d i n g  m u s t  b e  made  w i t h  r e g a r d  t o  " t i e r - t w o "  
d e t e r m i n a t i o n s  a n d  t h e  c o n t i n u e d  v i a b i l i t y  o f  " l o c a l  r e s i d e n c y "  
a s  a c r i t e r i o n  i n  AS 1 6 . 0 5 . 2 5 8 ( C ) ( 2 ) .  T h i s  c r i t e r i o n  w i l l  b e  
u s e d  o n l y  i f  s u b s i s t e n c e  u s e  i t s e l f  h aB  t o  b e  l i m i t e d  t o  f e w e r  
t h a n  a l l  p e r s o n s  e l i g i b l e .  T h e  c o u r t  s e e s  n o  r e a s o n  t o  s t r i k e  

down t h e  " l o c a l  r e s i d e n c y "  c r i t e r i o n  a s  l o n g  a s  i t  i s  i n t e r p r e t e d  

a n d  a p p l i e d  a s  a m i c i  B o b b y  s u g g e s t  i n  t h e i r  b r i e f . M em o r a n d um  

f o r  A m i c i  C u r i a e  o n  t h e  S e v e r a b i l i t y  I s s u e ,  a t  8 - 9 .  F o r  e x a m p l e ,  
i f  a n  a p p l i c a n t  r e s i d e s  i n  s o u t h e a s t  A l a s k a ,  t h e r e  i s  n o  r e a s o n  
why  h i s  p l a c e  o f  r e s i d e n c e  s h o u l d  n o t  b e  c o n s i d e r e d  w i t h  r e g a r d  
t o  w h e t h e r  h e  i s  c h o s e n  f o r  a  l i m i t e d  s u b s i s t e n c e  h u n t  n e a r  
F a i r b a n k s .  E v e n  t h o u g h  t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  e a r l i e r  i n  

t h i s  c a s e  t h a t  u s e  o f  a  r u r a l  r e s i d e n c y  r e q u i r e m e n t  i s  t o o  c r u d e  

a  y a r d s t i c k  f o r  d e t e r m i n i n g  a l l  s u b s i s t e n c e  e l i g i b i l i t y ,  b e c a u s e  
i t  i s  u n r e l a t e d  t o  t h e  c o m p e l l i n g  p u r p o s e s  o f  t h e  s u b s i s t e n c e  
a c t ,  t h e  c o u r t  d i d  n o t  h o l d  t h a t  t h e  d o m i c i l e  o f  a  p e r s o n  h a s  n o  
r e l a t i o n  t o  w h e t h e r  t h e  p e r s o n  s h o u l d  b e  g i v e n  a  p e r m i t  f o r  a  

s p e c i f i c  s u b s i s t e n c e  h u n t  o r  f i s h  o p e n i n g  i f  a  " t i e r - t w o "  

d e t e r m i n a t i o n  h a s  t o  b e  m a d e .  T h i s  c o u r t  d o e s  n o t  b e l i e v e  t h e  

s u p r e m e  c o u r t  w o u l d  r e a c h  t h a t  f a r .
A f i n d i n g  a l s o  m u s t  b e  m ad e  i n  r e g a r d  t o  t h e  f i r s t  s e c t i o n
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o f  AS 1 6 . 0 5 . 2 5 8 ,  w h i c h  p r e v i o u s l y  d i r e c t e d  t h e  b o a r d s  t o  i d e n t i f y  
" i n  e a c h  r u r a l  a r e a "  t h e  f i s h  s t o c k s  a n d  game p o p u l a t i o n s  
ot t h e  s t a t e s  t h n i .  a r e  c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  u s e d  f o r  

s u b s i s t e n c e .  T h e  l a w  d i r e c t s  t h e  b o a r d s  t o  m ak e  t h e s e  

d e t e r m i n a t i o n s  a s  a  s t e p  p r e l i m i n a r y  t o  a d o p t i n g  r e g u l a t i o n s  t o  
d e t e r m i n e  s u b s i s t e n c e  u s e  a n d  s u b s i s t e n c e  u s e r s .  T h e  p a r t i e s  d o  
n o t  a d d r e s s  w h e t h e r  t h e  b o a r d s  now s h o u l d  i d e n t i f y  a n y  s u c h  

s t o c k s  o r  p o p u l a t i o n s  a n y w h e r e  i n  t h e  s t a t e ,  n o t  m e r e l y  i n  r u r a l  
a r e a s . T h a t  t h e  b o a r d s  s h o u l d  make  t h e s e  d e t e r m i n a t i o n s  a n y w h e r e  
i n  t h e  s t a t e  a p p e a r s  t o  b e  a  l o g i c a l  r e s u l t  o f  t h e  s u p r e m e  

c o u r t ' s  h o l d i n g  i n  M c D o w e l l , s u p r a . T h e  b o a r d s  s t i l l  m u s t  f i n d ,  
h o w e v e r ,  t h a t  a  s t o c k  o r  p o p u l a t i o n  i s  c u s t o m a r i l y  a n d  

0 ^  t r a d i t i o n a l l y  u s e d  f o r  s u b s i s t e n c e  b e f o r e  m a k i n g  i t  a v a i l a b l e  f o r  
s u b s i s t e n c e  u s e .

B a s e d  o n  t h e  f o r e g o i n g  a n a l y s i s ;  t h e  c o u r t  f i n d s  t h a t  t h e
f o l l o w i n g  p r o v i s i o n s  a r e  s e v e r e d  f r o m  t h e  f o l l o w i n g  s t a t u t e s :

f r o m  AS 1 6 . 0 5 . 2 5 8 ( a )  •* " r u r a l "  i n  l i n e  4
from AS 1 6 . 0 5 * 9 4 0 ( 2 6 )  -  " r u r a l "  i n  l i n e  1
f r o m  AS 1 6 . 0 5 . 9 4 0 ( 2 5 )  -  " a  r u r a l  a r e a  o f "  i n  l i n e  3
f r o m  AS 1 6 . 0 5 . 9 4 0 ( 3 0 )  -  " a  r u r a l  a r e a  o f "  i n  l i n e  2
f r o m  AS 1 6 . 0 5 . 9 4 0 ( 3 1 )  » " a  r u r a l  a r e a  o f "  i n  l i n e  3 .

d a t e d  a t  P a l m e r ,  A l a s k a  t h i s  M-O  d a y  o f  J u n e ,  1 9 9 0 .

W/
BEVERLT~tf  . CUTLER  
SUPER IOR  COURT JUDGE
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Operational implications of the Cutler severability decision

1. In talking to you yesterday, our assumptions were that there 

would be no subsistence priority in the state and that all that would 

occur on state lands and waters was that subsistence seasons would 

be open to all Alaskan residents without a priority. This would have 

required some changes in state regulations where there were not 

sufficent fish or wildlife for all Alaska residents.

2. Rather, Judge Cutler's decision means that all residents will not 

be eligible for subsistence uses, but only those individuals who 

apply and are determined to have customary and traditional </ses. 

These residents can be rural or non-rural residents.

3. To date the boards have only made customary and traditional use 

determinations of fish stocks and wildlife populations by 

communities and areas in rural areas. They have made these 

determinations without regard to individual users. No criteria for 

determining individuals', as opposed to communities', customary and 

traditional use patterns have been established. These will have to 

be developed by the Joint Boards of Fisheries and Game at a meeting 

to be called.

4. In addition to developing the criteria for individual eligibility, 

the boards will have to go through a process of 1) determining where 

there are customary and traditional uses in non-rural areas e.g, the 

Kenai Peninsula for fishing and hunting and 2) then an application 

process will have to be instituted to make these individual 

determinations. Judge Cutler likened this to the permanent fund 

dividend application process where each individual must apply, have 

witnesses attesting to use and notarization of applications if 

necessary. W e anticipate that there would be tens of thousands of 

such applications requiring an extensive outreach program as well 

as a great deal of money to implement.



5. Before hunts could be implemented for this fall season, 

determinations of individual elgibility for each of the hunts where 

there are different rules for subsistence hunting from general 

hunting will have to be made. Once the subsistence users are 

determined, and we expect that this information will not be 

available until sometime during the fall, then if there is any 

additional surplus animals available for harvest, the persons who 

have applied for drawing permits will be given permits. Whether all 

of this can be accomplished in time for any hunting in these areas 

this fall is problemrr.atic at this time. At best, getting the joint 

boards together, developing individual elgibility criteria, sending 

out applications, having them filled out, returned, scored, and the 

people notified of the results will take several months. In 1985 

when a similar exercise was begun, it took 2-3 months to 

accomplish this task. With no potential for a joint board meeting 

immediately, we believe that it will take at least 3-4 months to 

accomplish this task.

6 . In addition, Judge Cutler has directed the boards to determine . 

where customary and traditional uses of fish and wildlife have 

occurred in the non-rural areas of the state. In these areas, these 

customary and traditional uses should be considered, eligibility 

determinations made, and subsistence opportunities given prior to 

the allowance of other commercial and recreational uses after July 

1. Candidates for these subsistence fisheries include subsistence 

fishing on the east side beaches of the Kenai Peninsula which were 

eliminated partially because the area was determined to be non- 

rural and therefore not eligible for subsistence, Kenai moose hunts, 

Mat-Su valley moose hunts, greater Fairbanks area moose and 

caribou hunts, etc.

7. Our initial determination of which hunts which have already been 

determined to be subsistence hunts will need individual 

determinations include the following: Unit 4 deer (NE Chichigof Is.), 

Unit 1D moose (Haines), Unit 5A moose, L nit 11 Mentasta caribou, 

Unit 12/13 Nelchina caribou, Unit 15C English Bay goats, Unit 13



moose (Copper River), Unit 15 moose and Unit 16 moose Mat-Su 

Va lley .

8 . W e  would not suggest that people who are applying for drawing 

permits today and tomorrow not apply. They may become eligible 

for hunts if it is determined that there is a harvostable surplus 

after the individual customary and traditional use determinations 

are completed or if some action is taken by the legislature to change 

the rules laid out in the court's order. W e do believe that because of 

the increased number of people who will qualify for subsistence 

uses, that non-subsistence uses, including non-resident use will be 

reduced and possibly eliminated in a number of these hunts.

9. Whether any of the above listed hunts will occur this fall or not is 

a question which we can't answer for certain at this time. It 

depends upon how quickly the boards can meet and the 

administrative determinations of eligibility made.



TH E SEC R ETA R Y  o r  T H E  IN VM IO * 
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Hono rab le  a to v *  o o ttv n  
G overnor o f  A laska 
CTuneavi, A laska  JAM!
S u e  C o v e r o o e  c o u p * * ;

A l you tawtw, th «  d e c i s i o n  o f  t h e  A laska  flugtroM C ou r t  in  
MftDowall Vi a t a t a  o f  A la sk a , whish  s t r u s k  a svn  t h e  o t a s a ' s  r u r a l  
eub s i tfc sne s  p raxaxsnoa, has M da  I t  im p o s s ib le  f o r  t k s  a t a t a  t e  
s a in t sA n  a s u b s i s t e n c e  p r e g r s s  m ee ting  a l l  s f  t h a  r e q u i r e * a n t e  o f  
t i t l e  vxsz o f  t b s  x la a k a  xa t io iub l f s t a r a a t  Lends C on s e rv a t io n  Airt 
(PJMLOh) • on June  11/ 1M9, t h a  *upr#»c coun t e f  A lask a  d s n i s d  
t h s  B to t a ' a  r s q u a a t  t a x  an a d d i t i o n a l  s t a y .  As a  r e s u l t ,  on 
J u l y  I f  t h s  d a t a  t h s  HsiHwsll d a s i a i e *  V*11 i n t o  e f f a s t ,  3 V i l l  
b s  compelled  t a  i s p l a a a n t  a F e d e r a l  p r o f r a a  t o  e n su re  t h a t  
s u b s i s t e n c e  u a sa  arm g iv en  a p r e f e t c h * *  on p u b l i a  la n d * .
b o th  t h a  S t a t a  and f o d a r a l  g o v s rn a s n ta  hays an a f f i r s a t i v *  
r e s p o n s i b i l i t y  t o  p r e t e s t  and p ro v id e  t h s  e p p s r t im i t y  fox  
co n t in u ed  a u b aU ta f ls a  uaaa an p u b l i a  la n d s  I n  A la sk a  by r u r a l  
r e s i d e n t s .  fox b o th  g s v a e n s s a ta  t h i s  r e s p o n s i b i l i t y  w i l l  r e q u i r e  
c o o rd in a te d  and c o o p e ra t iv e  a c t i o n  t o  e n su re  t h a t  a u f f i o i s n t  f l e h  
and w i l d l i f e  r e s o u r c e s  a r a  a v a i l a b l e  on p u b l i c  l a n d s  t s  s e a t  
o u s t e s s r y  and t r a d i t i o n a l  nosds f o r  t h o s s  r a a o iu so s  by r u r a l  
r e s i d e n t * • Xn see*  e a s s a  t h l o  x o s p e n a i h i l i t y  s i l l  r e q u i r e  a c t io n  
t o  s n s u r a  t h a t  h a rv o o t  a l l o c a t i o n s  o f  s i q r i t o r y  r e s e u r s s s  on 
nan-pub l ic  la n d s  a r e  a c t  a t  l a v s l s  t h a t  w i l l  p r o t e s t  t b s  a b i l i t y  
a t  r u r a l  r e s i d e n t *  en p u b i i*  l a n d s  t e  t a k e  a t  t h *  oustoMUry and 
t r a d i t i o n a l  l e v e l .
Vs t h i s  and, t h s  A laska d e p a r t  M a t  o f  f i s h  and das*  and t h *  
A la sk a  Departawmt o f  p u b l ic  s a f e t y  a r e  n e g o t i a t i n g  a  aoawcasdus 
a t  u n d s r s a a n d ia f  on th o  r a d a r * l  s u b e i e t s n o s  p r o g r s *  w i th  th e  
p e d s r a l  l a n d  u in ig in g  sg e c o ls a  and  t h e  bu reau  o f  I n d i a n  A f f a i r s .  
The p r i n c i p a l  pu rpoaa o f  th o  s s s a r a n d u a  o f  u n d o r a t a n d in f  i s  t o  
fao111 ta ts  c o o p e ra t io n  between t b s  B t a t s  «hd ro d ov a i  govsEmnwts 
i n  a an aq in c  f i a h  and v i I d l i f e  r a s c o r ^ s s  on p u b l i c  and non-public  
land# so ax t o  p r o t s d t  s e b e i a t s n e s  o p p o r tu n e t i« l  on p u b l i o  la nd s .  
X *& c o n f i d a n t ' t b s 'M s o r a n d u a  s c  u n d e r s t a n d in g  w i l l  s e h ie v a  t h i s  
pu rpose* . \ v ’
as t b s . d i e t s  a n t i t i e s  t h a t  o ak s  h a r v e s t  a l l e e s k i e n o  en i tsn-pub lis  
l a n d s .  th o  board# o f  F i s h c r i s *  and daac obv igg s iy  p i t y  a e r u o i a l  
r o l e  i n  d s t s r d i n l n f  w h s th s r  s u f f i c i e n t  f  4th and  w i l d l i f e  
r e s o u r c e s  w i l l  he a v a i l a b l e  t o  n e s t  s u b s i s t e n c e  need* en pub H e  
l a n d s « t h *  a u b a ia ta n c a  r e g u l a t i o n s  p roposed by  t h s  o sp a r t ta en t o f  
t h s  i n t e r i o r  a r a  tem po ra ry . Thay a r t  p r e d i c a t e d  on a n i g h  deg ree  
OS c o o p a r a t l o n  h a tv s sn  th e  BatsUe o f  F i s h e r i e s  and d*** and t h s
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foflorel. I a n *  +*n*fOro A* harVOit l U l t a  *nd o t h e r
a a n a fa ta h t l  A tO if isn s*  Tha r a g u l a t i o n a  r*p i:**an t t h a  m in lmm  
an ta jne ien  ot fmdoroX a u th o r i t y  n to a s s a r y  to f u l f i l l  t h *  s t a t u t o r y  
o b l i g a t i o n  t h *  f a d a r s l  **vaim»i*nt h a s  in  t a l a  w a t t a r .  Jkboonfe th *  
hldfh t a f r a a  o t  o w M ra t l o f t  ddaouaseci » W » ,  va w i l l  bo faood  v i t h  
th a  p f * * p * * t  o f  a i t h a x  s l o i l n a  p u b l i c  land*  t o  a o n - iu i* i s t * n a a  
uaa*  o f  f i s h  kb* v i l d l i f *  •* ivu r tae r oKtatvainy P odav a l a u t h o r i t y  
t o  comply v i t h  th o  a a n d a to i  i n  th o  i* v .  on* o f  t h s  th in? *  1 s u s t  c o n a id o r  A* t n o  p m a i h U U y  t h a t  f  M a r t i  a u t t a r i t y  may havo t e  hm 
av tand ad  p r e d i c a t e d  on th *  f e d e r a l  c fw ensaarr t 'a  a e n e t l tu f e i tm a l  
mandate t o  p r o t a e t  N ativ e  U te r la e n  i n t e r e s t *  and b u t  f i s h /  
w i l d l i f e ,  and orUuur n a t u r a l  ra * *u raa* i
Z f u l l y  a v p a e t  t h *  Boards v l l l  aeeeranedats f s d a r a l  o b l i g a t i o n *  on 
p u b l i a  la n k *  C iv e t i n  a ah in v  h a rv e s t a l l e g a t i o n *  vn non-publics 
la n d s ,  i n  o r d a r  t o  an su r*  t h a t  a u f f i o i s n t  r * c s u ra « »  v l l l  be 
a v s i i n n i a  t o  p ro v id e  r u r a l  r a a i d a n t a  v i t h  a aaandnsf lu l 
o p p o r t u n i t y  t a  t a t *  #i«h an* w i l d l i f e  an p u h l i e  l a n d *  * t  t h *  
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IN  THE SENATE

SENATE CONCURRENT RESOLUTION NO. f e D  

IN  THE LEG ISLATURE OF THE STATE OF ALASKA 

S IXTEENTH  LEG ISLATURE - F I R S T  S P E C I A L  SESS ION

S u s p e n d i n g  U n i f o r m  R u l e  23 o f  t h e  A l a s k a  

S t a t e  L e g i s l a t u r e  c o n c e r n i n g  m e a s u r e s  

i n t r o d u c e d  d u r i n g  t h e  F i r s t  S p e c i a l  

S e s s i o n  o f  t h e  S i x t e e n t h  A l a s k a  S t a t e  

L e g i s l a t u r e .

BE I T  RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

T h a t  u n d e r  R u l e  54 o f  t h e  U n i f o r m  R u l e s  o f  t h e  A l a s k a  S t a t e  L e g i s l a ­

t u r e  t h e  p r o v i s i o n s  o f  R u l e  23 o f  t h e  U n i f o r m  R u l e s  r e l a t i n g  t o  n o t i c e  o f  

m e e t i n g s  a r e  s u s p e n d e d  i n  t h e  c o n s i d e r a t i o n  o f  m e a s u r e s  i n t r o d u c e d  d u r i n g  

t h e  F i r s t  S p e c i a l  S e s s i o n  o f  t h e  S i x t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e .
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IN THE SENATE

SENATE CONCURRENT RESOLUTION NO. (#  /
IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SPECIAL SESSION
R e l a t i n g  t o  p r o h i b i t i n g  t h e  t r a n s p o r t a ­
t i o n  o u t  o f  t h e  a r e a  o f  h a r v e s t  o f  w i l d
game r e s o u r c e s  h a r v e s t e d  u n d e r  a  s u b s i s ­
t e n c e  p r i o r i t y .

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
WHEREAS t h e  s t a t e  su p rem e  c o u r t  h a s  r u l e d  t h a t  t h e  c u r r e n t  s u b s i s t e n c e

p r i o r i t y  u s e  lav; v i o l a t e s  t h e  e q u a l  p r o t e c t i o n  and  common u s e  c l a u s e s  o f  
t h e  s t a t e  c o n s t i t u t i o n ;  and

WHEREAS t h e  s t a t e  c o n s t i t u t i o n  d o e s  a l l o w  f o r  p r i o r i t y  o f  u s e s  u n d e r  
s e c .  4 o f  a r t .  V I I I ;  a n d

WHEREAS t h e  p e o p l e  o f  t h e  s t a t e  s u p p o r t  s u b s i s t e n c e  u s e  b y  a l l  
A l a s k a n s  b u t  o p p o s e  u n c o n s t i t u t i o n a l  d i s c r i m i n a t i o n  b e tw e e n  u s e r s ;

BE IT RESOLVED by  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  t h a t  t h e  B o a rd  o f  Game 
i s  r e q u e s t e d  t o  c o n s i d e r  t h e  a d o p t i o n  o f  em e rg e n c y  r e g u l a t i o n s  t h a t  p r o h i b ­

i t  t h e  t r a n s p o r t a t i o n  o u t  o f  t h e  a r e a  o f  h a r v e s t  o f  w i l d  game r e s o u r c e s  
h a r v e s t e d  u n d e r  a s u b s i s t e n c e  p r i o r i t y .

COPIES o f  t h i s  r e s o l u t i o n  s h a l l  b e  s e n t  t o  t h e  H o n o r a b l e  S am an th a  
C a s t l e ,  c h a i r ,  B o a rd  o f  Game.

-1-
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BY THE RULES COMMITTEE BY REQUEST OF THE GOVERNOR 

IN THE SENATE

SENATE JOINT RESOLUTION NO. f6 >

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - FIRST SPECIAL SESSION

P r o p o s i n g  am endments  t o  t h e  C o n s t i t u t i o n  
o f  t h e  S t a t e  o f  A l a s k a  r e l a t i n g  t o  
s u b s i s t e n c e  u s e s  o f  f i s h  and  w i l d l i f e  by  
r u r a l  r e s i d e n t s  i n  o r d e r  t o  r e t a i n  
m anagem en t o f  t h o s e  r e s o u r c e s  b y  t h e  
S t a t e  o f  A l a s k a ;  a nd  p r o v i d i n g  f o r  an  
e f f e c t i v e  d a t e .

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. A r t i c l e  V I I I ,  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  i s  
am ended  b y  a d d in g  a  new  s e c t i o n  t o  r e a d :

SECTION 19. SUBSISTENCE USES OF FISH AND WILDLIFE. C o n s i s t e n t
w i t h  t h e  s u s t a i n e d  y i e l d  p r i n c i p l e ,  t h e  l e g i s l a t u r e  may g r a n t  a p r e f ­
e r e n c e  i n  t h e  t a k i n g  o f  f i s h  a n d  w i l d l i f e  and  o t h e r  r e n e w a b l e  n a t u r a l  
r e s o u r c e s  f o r  s u b s i s t e n c e  u s e s  by  r e s i d e n t s  o f  r u r a l  a r e a s  a n d ,  when 
n e c e s s a r y  t o  a s s u r e  s u s t a i n e d  y i e l d  o r  t o  p r o t e c t  s u b s i s t e n c e  u s e s ,  
may a l l o c a t e  t h o s e  r e s o u r c e s  on  t h e  b a s e s  o f  c u s to m a r y  a n d  d i r e c t  
d e p e n d e n c e ,  l o c a l  r e s i d e n c e ,  a n d  t h e  a v a i l a b i l i t y  o f  a l t e r n a t i v e  
r e s o u r c e s .

* S e c .  2. I n  a d d i t i o n  t o  a u t h o r i z i n g  t h e  l e g i s l a t u r e  t o  e n a c t  law s  
g r a n t i n g  a  p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s ,  t h e  amendment p r o p o s e d  i n  s e c .  
1 o f  t h i s  r e s o l u t i o n  (1 ) v a l i d a t e s ,  r a t i f i e s ,  a n d  r e i n s t a t e s  s t a t e  s u b s i s ­
t e n c e  l aw s ,  i n c l u d i n g  t h e  p r o v i s i o n s  o f  c h .  52, SLA 1986, t h a t  a r e  
c o n s i s t e n t  w i t h  f e d e r a l  l aw s  r e l a t i n g  t o  s u b s i s t e n c e  u s e s ,  and  (2 ) e n a b l e s
t h e  s t a t e  t o  r e t a i n  m anagem en t o f  f i s h  and  w i l d l i f e  on  f e d e r a l  l a n d .

* .  S e c .  3. A r t i c l e  XV, C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  i s  am ended
- 1 -



3 AMENDMENT. (a )  S e c t i o n  19 o f  A r t i c l e  V I I I ,  r e g a r d i n g  a  s u b s i s t e n c e
i|

4 ' p r e f e r e n c e ,  t a k e s  e f f e c t  i m m e d i a t e l y  u p o n  c e r t i f i c a t i o n  o f  t h e
il

5 e l e c t i o n  r e t u r n s  b y  t h e  l i e u t e n a n t  g o v e r n o r .

6 ( b)  T h e  l i e u t e n a n t  g o v e r n o r  s h a l l  p l a c e  t h e  f o l l o w i n g

7 |j p r o p o s i t i o n  o n  t h e  b a l l o t  a t  t h e  g e n e r a l  e l e c t i o n  i n  1994 :  " S h a l l

8 !| S e c t i o n  19 o f  A r t i c l e  V I I I  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  r e g a r d i n gji
9 s u b s i s t e n c e ,  b e  r e t a i n e d ? "  I f  a  m a j o r i t y  o f  t h e  v o t e s  i s  i n  t h e

io, n e g a t i v e ,  t h a t  s e c t i o n  i s  r e p e a l e d .I
n ;  *  S e c .  4 .  T h e  a m e n d m e n t s  p r o p o s e d  i n  s e c s .  1 a n d  3 o f  t h i s  r e s o l u t i o n ,I*
12 a n d  t h e  e f f e c t  o f  t h e  a m e n d m e n t  p r o p o s e d  i n  s e c .  1 o f  t h i s  r e s o l u t i o n ,  a s

13 s e t  o u t  i n  s e c .  2 o f  t h i s  r e s o l u t i o n ,  s h a l l  b e  p l a c e d  b e f o r e  t h e  v o t e r s  o f
;

14 t h e  s t a t e  a s  o n e  b a l l o t  p r o p o s i t i o n  a t  t h e  n e x t  g e n e r a l  e l e c t i o n  i n  c o n -

15 f o r m i t y  w i t h  a r t .  X I I I ,  s e c .  1,  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  a n d

16 t h e  e l e c t i o n  l a w s  o f  t h e  s t a t e .

i by adding a new section to read:

2! SECTION 29. EFFECTIVE DATE AND RECONSIDERATION OF SUBSISTENCE



S t a t u  o f  A l a s k a
□ r F I C E  O F  T H E  G O V E R N O R  

JUNKAU

J u n e  2 5 ,  1 9 9 0

T h e  H o n o r a b l e  T im  K e l l y  
P r e s i d e n t  o f  t h e  S e n a t e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V 
J u n e a u ,  AK 9 9 8 1 1

D e a r  M r .  P r e s i d e n t :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I I ,  s e c .  9 ,  a n d  a r t .  I l l ,  s e c s .  
17  a n d  1 8 ,  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  I  am t r a n s m i t t i n g  a  
j o i n t  r e s o l u t i o n  t h a t  w o u l d  ( 1 )  amend  t h e  A l a s k a  
C o n s t i t u t i o n  t o  a u t h o r i z e  t h e  l e g i s l a t u r e  t o  g i v e  r u r a l  
r e s i d e n t s  a  p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s  o f  f i s h  a n d  
w i l d l i f e ;  ( 2 )  v a l i d a t e ,  r a t i f y ,  a n d  r e i n s t a t e  t h e  
p r o v i s i o n s  o f  c u r r e n t  s t a t e  s t a t u t e s  r e l a t i n g  t o  
s u b s i s t e n c e  t h a t  h a v e  b e e n  h e l d  u n c o n s t i t u t i o n a l  b y  t h e  
A l a s k a  S u p r e m e  C o u r t  i n  M c D o w e l l  v .  S t a t e , 7 8 5  P . 2 d  1 
( A l a s k a  1 9 8 9 ) ;  ( 3 )  m ak e  t h e  s u b s i s t e n c e  am endm en t  e f f e c t i v e
i m m e d i a t e l y  u p o n  c e r t i f i c a t i o n  b y  t h e  l i e u t e n a n t  g o v e r n o r  
o f  t h e  r e s u l t s  o f  t h e  e l e c t i o n  a t  w h i c h  t h e  am endm en t  w i l l  
b e  p u t  b e f o r e  t h e  p e o p l e ;  a n d  ( 4 )  p r o v i d e  f o r  a  s e c o n d  v o t e  
b y  t h e  p e o p l e  a t  t h e  1 9 9 4  g e n e r a l  e l e c t i o n .  U n d e r  t h a t  
s am e  a u t h o r i t y ,  I  a l s o  am t r a n s m i t t i n g  a  b i l l  t h a t  w o u l d  
e s t a b l i s h  a  S u b s i s t e n c e  R e v i e w  C o m m i s s i o n  a n d  amend  t h e  
d e f i n i t i o n  o f  t h e  t e r m  " r u r a l  a r e a "  i n  c u r r e n t  s t a t u t e  t o  
a u t h o r i z e  t h e  B o a r d  o f  F i s h e r i e s  a n d  B o a r d  o f  Game t o
d e f i n e  i t  i n  a d m i n i s t r a t i v e  r e g u l a t i o n s .

I n  1 9 7 8 ,  t h e  A l a s k a  l e g i s l a t u r e  r e c o g n i z e d  t h a t  s u b s i s t e n c e  
—  i . e . ,  t h e  t a k i n g  o f  f i s h  a n d  w i l d l i f e  f o r  p e r s o n a l
c o n s u m p t i o n  a n d  u s e  —  s h o u l d  h a v e  a  p r e f e r e n c e  o v e r  s p o r t  
a n d  c o m m e r c i a l  u s e s  o f  f i s h  a n d  w i l d l i f e .  I n  T i t l e  V I I I  o f  
t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d  C o n s e r v a t i o n  A c t  
( A N I L C A ) ,  P . L .  9 6  —  4 8 7 ,  9 4  S t a t .  2 3 7 1 ,  2 4 2 2  ( 1 9 8 0 ) ,  t h e
U n i t e d  S t a t e s  C o n g r e s s  e s t a b l i s h e d  a  p r i o r i t y  f o r  r u r a l  
r e s i d e n t s  o n  f e d e r a l  l a n d ,  a n d  p r o v i d e d  t h a t  t h e  p r i o r i t y  
w o u l d  b e  i m p l e m e n t e d  b y  t h e  s e c r e t a r i e s  o f  i n t e r i o r  a n d
a g r i c u l t u r e  u n l e s s  t h e  s t a t e  e n a c t e d  l a w s  o f  g e n e r a l  
a p p l i c a b i l i t y  a f f o r d i n g  t h e  s am e  p r i o r i t y .  I n  1 9 8 2 ,  t h e  
B o a r d  o f  F i s h e r i e s  a n d  B o a r d  o f  Game j o i n t l y  a d o p t e d  
r e g u l a t i o n s  e s t a b l i s h i n g  a  s u b s i s t e n c e  p r e f e r e n c e  f o r  r u r a l  
r e s i d e n t s .  I n  t h e  1 9 8 2  g e n e r a l  e l e c t i o n ,  t h e  v o t e r s  o f  t h e  
s t a t e  o v e r w h e l m i n g l y  s u p p o r t e d  t h a t  s u b s i s t e n c e  p r e f e r e n c e  
b y  d e f e a t i n g  a n  i n i t i a t i v e  t h a t  w o u l d  h a v e  r e p e a l e d  s t a t e  
s u b s i s t e n c e  l a w s .  F i n a l l y ,  i n  1 9 8 6 ,  t h e  l e g i s l a t u r e



T h e  H o n o r a b l e  T i m  K e l l y P a g e  2

e s t a b l i s h e d  a s u b s i s t e n c e  p r e f e r e n c e  f o r  r u r a l  r e s i d e n t s  i n  
s t a t e  s t a t u t e s .

A l t h o u g h  i t  h a s  b e e n  b o t h  s t a t e  a n d  f e d e r a l  p o l i c y  f o r  m o r e  
t h a n  a  d e c a d e ,  t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  i n  t h e  
M c D o w e l l  c a s e  t h a t  a s u b s i s t e n c e  p r e f e r e n c e  f o r  r u r a l  
r e s i d e n t s  v i o l a t e s  t h e  A l a s k a  C o n s t i t u t i o n .  I n  s u b s e q u e n t  
p r o c e e d i n g s  i n  t h a t  c a s e ,  t h e  s u p e r i o r  c o u r t  r e c e n t l y  r u l e d  
t h a t  t h e  p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s  o v e r  s p o r t  a n d  
c o m m e r c i a l  u s e s  r e m a i n s  a  p a r t  o f  s t a t e  l a w ,  b u t  o n l y  t h o s e  
i n d i v i d u a l  A l a s k a n s  w i t h  a  p r i o r  h i s t o r y  o f  s u b s i s t e n c e  u s e  
a r e  e l i g i b l e  t o  p a r t i c i p a t e .

T h i s  p u t s  t h e  s t a t e  i n  an  i n t o l e r a b l e  p o s i t i o n .  U n d e r  
e x i s t i n g  s t a t e  l a w ,  a s  i n t e r p r e t e d  b y  t h e  c o u r t ,  o n l y  a  
s e l e c t  f ew  A l a s k a n s  w i l l  b e  e l i g i b l e  t o  p a r t i c i p a t e  i n  
s u b s i s t e n c e ,  a n d  t h e y  w i l l  h a v e  a  p r e f e r e n c e  o v e r  a l l  o t h e r  
A l a s k a n s .  D e t e r m i n i n g  w h o  t h e  l u c k y  f ew  a r e  w i l l  b e  
i n c r e d i b l y  i n t r u s i v e  a n d  b u r d e n s o m e  t o  t h e  r e s i d e n t s  o f  
r u r a l  v i l l a g e s  —  t h o s e  A l a s k a n s  who  e v e r y o n e  a g r e e s  a r e  
m o s t  r e l i a n t  o n  t h e  r e s o u r c e s .  I t  w i l l  r e q u i r e  a  
s u b s t a n t i a l  a n d  e x p e n s i v e  s t a t e  b u r e a u c r a c y .

I n  many w a y s ,  h o w e v e r ,  i t  w i l l  n o t  s u b s t a n t i a l l y  c h a n g e  t h e  
p r e - M c D o w e l l  a l l o c a t i o n  o f  f i s h  a n d  w i l d l i f e  a s  a p r a c t i c a l  
m a t t e r ,  e x c e p t  o n  t h e  K e n a i  P e n i n s u l a  w i t h  r e s p e c t  t o  s a l m o n .  
T h e  s u p e r i o r  c o u r t  r u l e d  t h a t  t h e  " t i e r  tw o "  c r i t e r i a  u s e d  t o  
f u r t h e r  a l l o c a t e  s u b s i s t e n c e  r e s o u r c e s  among  q u a l i f y i n g  
s u b s i s t e n c e  u s e r s ,  i n c l u d i n g  t h e  l o c a l  r e s i d e n c y  c o m p o n e n t ,  
i s  c o n s t i t u t i o n a l l y  v a l i d .  A s  a  c o n s e q u e n c e ,  w t ; n  game  
r e s o u r c e s  a r e  i n s u f f i c i e n t  t o  s u p p l y  t h e  n e e d s  o f  a l l  
s u b s i s t e n c e  u s e r s  ( a s  i s  t h e  c a s e  w i t h  t h e  N e l c h i n a  c a r i b o u  
h e r d ) ,  l o c a l  r e s i d e n t s  w i l l  s t i l l  h a v e  a p r e f e r e n c e .  I n  
o t h e r  a r e a s  o f  t h e  s t a t e ,  s u b s i s t e n c e  s e a s o n s  f o r  l o c a l  
r e s i d e n t s  a r e ,  i n  m o s t  c a s e s ,  t h e  s ame  a s  t h e  g e n e r a l  
h u n t i n g  s e a s o n s  i n  w h i c h  a l l  A l a s k a n s  may p a r t i c i p a t e .  On 
t h e  K e n a i  P e n i n s u l a ,  on  t h e  o t h e r  h a n d ,  t h o s e  w i t h  a  
h i s t o r y  o f  c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  u s e s  o f  
s a lm o n  w i l l  h a v e  a  s t a t u t o r y  p r e f e r e n c e  o v e r  c o m m e r c i a l  a n d  
s p o r t  u s e r s ,  p o t e n t i a l l y  r e s u l t i n g  i n  a d r a m a t i c  
r e a l l o c a t i o n  o f  t h o s e  r e s o u r c e s  i n  t h a t  a r e a .

On f e d e r a l  l a n d ,  i n  t h e  m e a n t i m e ,  t h e  f e d e r a l  g o v e r n m e n t  
w i l l  t a k e  o v e r  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  t o  t h e  
e x t e n t  n e c e s s a r y  t o  g i v e  r u r a l  r e s i d e n t s  a s u b s i s t e n c e  
p r e f e r e n c e ,  a s  r e q u i r e d  b y  A N IL C A .  T h i s  d u a l  m an a g e m e n t  
r e g i m e  w i l l  p r o v e  aw kw a r d  a t  b e s t ;  a t  w o r s t ,  i t  c o u l d  
s e r i o u s l y  j e o p a r d i z e  t h e  s u s t a i n e d  y i e l d  o f  f i s h  a n d  
w i l d l i f e  b e c a u s e  o f  t h e  d i f f i c u l t y  o f  c o o r d i n a t i n g  b e t w e e n  
tw o  s e t s  o f  m a n a g e r s  w i t h  t w o  d i f f e r e n t  m a n d a t e s .

I n  my v i e w ,  a n y  a d v a n t a g e s  t h a t  m i g h t  r e s u l t  f r o m  t h e  
s t a t u s  q u o  a r e  g r e a t l y  o u t w t i g h e d  b y  t h e  d i s a d v a n t a g e s  o f
( 1 )  t h e  b u r d e n s o m e  a n d  i n t r u s i v e  ( a n d  e x p e n s i v e )
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a d m i n i s t r a t i v e  p r o c e s s  t h a t  w i l l  h a v e  t o  b e  e s t a b l i s h e d ,
( 2 )  f e d e r a l  m a n a g e m e n t  o n  f e d e r a l  l a n d ,  a n d  ( 3 )  t h e  
p o t e n t i a l l y  d r a m a t i c  r e a l l o c a t i o n  o f  f i s h  on  t h e  K e n a i  
P e n i n s u l a .  T h e  s u b s i s t e n c e  c o n s t i t u t i o n a l  am endm en t  I  am
p r o p o s i n g  w i l l  r e e s t a b l i s h  t h e  p r e - M c D o w e l l  s t a t e  p o l i c y  o f
g r a n t i n g  r u r a l  r e s i d e n t s  a  s u b s i s t e n c e  p r e f e r e n c e  a n d
e n a b l e  t h e  s t a t e  t o  r e t a i n  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  
s t a t e w i d e .  S h o u l d  i t  c h o o s e  t o  d o  s o ,  t h e  l e g i s l a t u r e  
c o u l d  e s t a b l i s h  a  m a n a g e m e n t  r e g i m e  f o r  f e d e r a l  l a n d  
d i f f e r e n t  f r o m  t h a t  f o r  s t a t e  a n d  p r i v a t e  l a n d .  I f  i t  d i d  
s o ,  h o w e v e r ,  m a n a g e m e n t  w o u l d  r e m a i n  i n  s t a t e  h a n d s  a n d  
e l i m i n a t e  t h e  c o n f u s i o n  a n d  c o o r d i n a t i o n  p r o b l e m s  o f  h a v i n g  
tw o  s e t s  o f  m a n a g e r s .  M o s t  i m p o r t a n t l y ,  p a s s a g e  o f  t h e
r e s o l u t i o n  w i l l  l e a v e  t h e  f i n a l  d e c i s i o n  on  t h i s  i m p o r t a n t  
i s s u e  t o  t h e  p e o p l e  o f  t h e  s t a t e ,  t h e  o n e s  m o s t  d i r e c t l y  
a f f e c t e d  b y  i t .

S e c t i o n  1 o f  t h e  j o i n t  r e s o l u t i o n  w o u l d  a d d  a  new s e c t i o n  
t o  a r t .  V I I I  o f  t h e  A l a s k a  C o n s t i t u t i o n  ( " n a t u r a l  
r e s o u r c e s " )  t o  a u t h o r i z e  ( 1 )  a  s u b s i s t e n c e  p r e f e r e n c e  f o r  
r u r a l  r e s i d e n t s ;  a n d  ( 2 )  t h e  a l l o c a t i o n  o f  f i s h  a n d  
w i l d l i f e  f o r  s u b s i s t e n c e  u s e s  o n  t h e  b a s i s  o f  l o c a l  o r  
c o m m u n i t y  r e s i d e n c e ,  a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s ,  
a n d  c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  o n  a  f i s h  o r  gam e  
p o p u l a t i o n  a s  a  m a i n s t a y  o f  l i v e l i h o o d .  T h i s  w o u l d  g i v e  
t h e  l e g i s l a t u r e  c l e a r  c o n s t i t u t i o n a l  a u t h o r i t y  t o  p a s s  l a w s  
t h a t  a r e  c o n s i s t e n t  w i t h  t h e  p r o v i s i o n s  o f  A N ILC A .

S e c t i o n  2 o f  t h e  j o i n t  r e s o l u t i o n  v a l i d a t e s ,  r a t i f i e s ,  a n d  
r e i n s t a t e s  t h o s e  p r o v i s i o n s  o f  t h e  s t a t e ' s  s u b s i s t e n c e  l a w s  
h e l d  i n v a l i d  a s  a  r e s u l t  o f  t h e  M c D o w e l l  d e c i s i o n .  C a s e  
l a w  f r o m  t h i s  a n d  o t h e r  j u r i s d i c t i o n s  m a k e s  c l e a r  t h a t  an  
am en dm en t  w i l l  h a v e  r e t r o a c t i v e  e f f e c t  i f  s u c h  an  i n t e n t  i s  
c l e a r l y  e x p r e s s e d ,  a s  h e r e .  S e e , e . g . ,  M a t t h e w s  v .
Q u i n t o n , 3 6 2  P . 2 d  9 3 2 ,  9 3 8 - 3 9  ( A l a s k a  1 9 6 1 ) .  By  r a t i f y i n g  
a n d  r e i n s t a t i n g  t h e  p r o v i s i o n s  o f  t h e  1 9 8 6  l aw  t h a t  a r e  
c o n s i s t e n t  w i t h  f e d e r a l  l a w ,  t h e  s t a t e  w o u l d  b e  b a c k  i n  t h e  
s ame  p o s i t i o n  i t  w a s  i n  b e f o r e  t h e  M c D o w e l l  d e c i s i o n ,  b u t  
w i t h  t h e  c e r t a i n t y  t h a t  t h e  p r o v i s i o n s  o f  t h e  s t a t e ' s  
s u b s i s t e n c e  l a w s  a r e  c o n s t i t u t i o n a l  u n d e r  t h e  A l a s k a
C o n s t i t u t i o n .

S e c t i o n  3 o f  t h e  j o i n t  r e s o l u t i o n  w o u l d  a d d  a  new s e c t i o n
t o  a r t .  XV o f  t h e  A l a s k a  C o n s t i t u t i o n  ( " t r a n s i t i o n a l
m e a s u r e s " ) , p r o v i d i n g  t h a t  t h e  s u b s i s t e n c e  am endm en t  t o  
a r t .  V I I I  p r o p o s e d  i n  s e c .  1 o f  t h e  j o i n t  r e s o l u t i o n  
b e c o m e s  e f f e c t i v e  i m m e d i a t e l y  u p o n  c e r t i f i c a t i o n  o f  t h e  
e l e c t i o n  r e t u r n s  b y  t h e  l i e u t e n a n t  g o v e r n o r ,  a n d  n o t  t h e  
n o r m a l  3 0  d a y s  a f t e r  t h a t  c e r t i f i c a t i o n  a s  p r o v i d e d  i n  a r t .  
X I I I ,  s e c .  1 .  T h e  s o o n e r  t h e  am e n d m en t  b e c o m e s  e f f e c t i v e ,  
t h e  s o o n e r  t h e  s t a t e  w i l l  b e  a b l e  t o  t a k e  t h e  m a n a g e m e n t  o f  
f i s h  a n d  w i l d l i f e  o n  f e d e r a l  l a n d  b a c k  f r o m  t h e  f e d e r a l  
g o v e r n m e n t .  I t  a l s o  p r o v i d e s  t h a t  r e t e n t i o n  o f  t h e
s u b s i s t e n c e  am en dm en t  w i l l  b e  p l a c e d  o n  t h e  b a l l o t  i n  t h e
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g e n e r a l  e l e c t i o n  i n  1 9 9 4 .  T h i s  w i l l  g i v e  t h e  p e o p l e  o f  t h e
s t a t e  a  s e c o n d  o p p o r t u n i t y  t o  s p e a k  o n  t h i s  i s s u e .  I f  t h e
am en dm en t  i s  r e j e c t e d  b y  a  m a j o r i t y  o f  t h o s e  v o t i n g  i n
1 9 9 4 ,  i t  w i l l  b e  r e p e a l e d .

S e c t i o n  4 o f  t h e  j o i n t  r e s o l u t i o n  i s ,  e s s e n t i a l l y ,  s t a n d a r d  
l a n g u a g e  d i r e c t i n g  t h e  l i e u t e n a n t  g o v e r n o r  t o  p l a c e  t h e  
p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t s ,  i n c l u d i n g  t h e  s t a t e m e n t  
o f  e f f e c t ,  b e f o r e  t h e  v o t e r s  i n  a  s i n g l e  b a l l o t  p r o p o s i t i o n  
a t  t h e  n e x t  g e n e r a l  e l e c t i o n .

T h e  b i l l  w o u l d  e s t a b l i s h  a  S u b s i s t e n c e  R e v i e w  C o m m i s s i o n  t o  
r e v i e w  a l l  a s p e c t s  o f  s t a t e  a n d  f e d e r a l  l a w s  r e l a t i n g  t o  
s u b s i s t e n c e  u s e s  o f  f i s h  a n d  w i l d l i f e  an d  t h e  
i m p l e m e n t a t i o n  o f  t h o s e  l a w s .  I t  w o u l d  b e  made up  o f  n i n e  
m e m b e r s ,  i n c l u d i n g  m em be r s  f r o m  t h e  B o a r d  o f  F i s h e r i e s  o r  
B o a r d  o f  G am e ,  f r o m  t h e  R e g i o n a l  C o u n c i l  S y s t e m ,  a n d  f r o m  
o r g a n i z a t i o n s  r e p r e s e n t i n g  A l a s k a  N a t i v e s ,  s p o r t s m e n ,  a n d  
c o m m e r c i a l  f i s h i n g  i n t e r e s t s ,  a n d  f o u r  p u b l i c  m e m b e r s .  
B e t w e e n  now a n d  t h e  s e c o n d  v o t e  o f  t h e  p e o p l e ,  i n  1 9 9 4 ,  t h e  
S u b s i s t e n c e  R e v i e w  C o m m i s s i o n  w o u l d  p r o v i d e  a f o r u m  t o  
b r i n g  t o g e t h e r  a l l  s e g m e n t s  o f  t h e  A l a s k a  p o p u l a t i o n  t o  
c o n s i d e r  t h i s  i s s u e  a n d  t o  m ak e  r e c o m m e n d a t i o n s  t o  t h e  
g o v e r n o r  a n d  t h e  l e g i s l a t u r e  r e g a r d i n g  any  n e c e s s a r y  
c h a n g e s  t o  s t a t e  o r  f e d e r a l  l a w .

S e c t i o n  5 o f  t h e  b i l l  r e p e a l s  a n d  r e e n a c t s  t h e  c u r r e n t  
s t a t u t o r y  d e f i n i t i o n  o f  " r u r a l  a r e a , "  t o  a u t h o r i z e  t h e  
B o a r d  o f  F i s h e r i e s  a n d  t h e  B o a r d  o f  Game j o i n t l y  t o  d e f i n e  
t h a t  t e r m  i n  a d m i n i s t r a t i v e  r e g u l a t i o n s .  I n  K e n a i t z e  
I n d i a n  T r i b e  v .  S t a t e  o f  A l a s k a , 8 6 0  F . 2 d  3 1 2  ( 9 t h  C i r .  
1 9 8 9 )  , t h e  U n i t e d  S t a t e s  C o u r t  o f  A p p e a l s  f o r  t h e  N i n t h  
C i r c u i t  h e l d  t h a t  t h e  c u r r e n t  s t a t e  d e f i n i t i o n  o f  " r u r a l  
a r e a "  i s  i n c o n s i s t e n t  w i t h  A N IL C A .  S o  l o n g  a s  t h a t  
d e f i n i t i o n  r e m a i n s  i n c o n s i s t e n t  w i t h  A N IL C A ,  t h a t  f e d e r a l  
l a w  r e q u i r e s  f e d e r a l  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  o n  
f e d e r a l  l a n d .  B y  a u t h o r i z i n g  t h e  j o i n t  b o a r d s  t o  d e f i n e  
" r u r a l  a r e a "  i n  a d m i n i s t r a t i v e  r e g u l a t i o n s ,  t h e  s t a t e  w i l l  
h a v e  t h e  n e c e s s a r y  f l e x i b i l i t y  t o  a d o p t  a d e f i n i t i o n  t h a t  
i s  c o n s i s t e n t  w i t h  A N ILCA  a n d  t h e r e b y  r e t a i n  s t a t e  
m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  o n  a l l  l a n d  i n  t h e  s t a t e .

T h e  s u b s i s t e n c e  c o n s t i t u t i o n a l  am en dm en t  t h a t  I  am 
p r o p o s i n g  w o u l d  g i v e  c o n s t i t u t i o n a l  r e c o g n i t i o n  t o  w h a t  h a s  
b e e n  s t a t e  p o l i c y  f o r  m o r e  t h a n  a  d e c a d e :  r e s i d e n t s  o f
r u r a l  a r e a s ,  t h o s e  m o s t  d e p e n d e n t  on  f i s h  an d  w i l d l i f e  
r e s o u r c e s ,  s h o u l d  h a v e  a  p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s  o f  
t h o s e  r e s o u r c e s  o v e r  o t h e r  u s e s .  I t  w o u l d  e n a b l e  t h e  
l e g i s l a t u r e  t o  o n c e  a g a i n  i m p l e m e n t  t h a t  p o l i c y  a n d ,  i n  
d o i n g  s o ,  r e t a i n  s t a t e  m a n a g e m e n t  o f  f i s h  an d  w i l d l i f e  
t h r o u g h o u t  t h e  s t a t e .  E s t a b l i s h i n g  t h e  S u b s i s t e n c e  R e v i e w  
C o m m i s s i o n  w o u l d  e n s u r e  t h a t  t h e r e  i s  a f o r u m  t o  c o n t i n u e  
d i s c u s s i o n  o f  t h i s  i s s u e  a n d  t o  m ak e  r e c o m m e n d a t i o n s  f o r  a n y  
n e c e s s a r y  c h a n g e s  i n  f e d e r a l  l a w .  M o s t  i m p o r t a n t l y ,  i t
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# w i l l  e n a b l e  t h e  p e o p l e  o f  t h e  s t a t e  —  t h o s e  m o s t  a f f e c t e d  
t o  m ak e  t h e i r  w i l l  k n ow n  t h r o u g h  t h e i r  v o t e  a t  t h e  

g e n e r a l  e l e c t i o n  t h i s  y e a r ,  t h r o u g h  t h e  c o m m i s s i o n ,  and  
t h r o u g h  t h e i r  v o t e  a g a i n  i n  1 9 9 4 .

I  u r g e  y o u r  p r o m p t  a n d  f a v o r a t h e s e  p r o p o s a l s .
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BY SEN. STURGULEWSKI 

I IN THE SENATE

SENATE JO INT RESOLUTION NO. % ^

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - FIRST SPECIAL SESSION

P r o p o s i n g  an  amendment t o  th e  C o n s t i t u ­
t i o n  o f  t h e  S t a t e  o f  A la sk a  r e l a t i n g  to  
s u b s i s t e n c e  u s e s  o f  f i s h  and w i l d l i f e ;  

and  p r o v i d i n g  f o r  an  e f f e c t i v e  d a t e  f o r  
t h e  amendment.

BE IT  RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. A r t i c l e  V I I I ,  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  i s  
am ended by  a d d i n g  a  new s e c t i o n  t o  r e a d :

SECTION 19. SUBSISTENCE USES OF FISH AND WILDLIFE. C o n s i s t e n t  
w i t h  t h e  s u s t a i n e d  y i e l d  p r i n c i p l e ,  t h e  l e g i s l a t u r e  may g r a n t  a  p r e f ­

e r e n c e  t o  a n d  among r e s i d e n t s  o f  r u r a l  a r e a s  o f  t h e  S t a t e  f o r  t h e  
t a k i n g  o f  f i s h  and w i l d l i f e  f o r  s u b s i s t e n c e  u s e s .

* S e c .  2. I n  a d d i t i o n  t o  a u t h o r i z i n g  t h e  l e g i s l a t u r e  t o  e n a c t  l aw s  
| r e l a t i n g  t o  g r a n t i n g  a p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s ,  t h e  i n t e n t  o f  t h e

| amendment p r o p o s e d  by  t h i s  r e s o l u t i o n  i s  t oI
( 1 ) v a l i d a t e ,  r a t i f y ,  a n d  r e i n s t a t e  s t a t e  s u b s i s t e n c e  l a w s ,  

i n c l u d i n g  p r o v i s i o n s  o f  ch. 52, SLA 1986, t h a t  a r e  c o n s i s t e n t  w i th  f e d e r a l  
l aw s  r e l a t i n g  t o  s u b s i s t e n c e  u s e s ;  and

(2 ) a l l o w  t h e  s t a t e  t o  r e t a i n  m anagem en t o f  f i s h  and  w i l d l i f e  on 
f e d e r a l  l a n d .

* S e c .  3. The amendment p r o p o s e d  by  t h i s  r e s o l u t i o n ,  and  t h e  i n t e n t  o f  
t h e  amendment a s  s e t  o u t  i n  t h i s  r e s o l u t i o n ,  s h a l l  b e  p l a c e d  b e f o r e  t h e  
v o t e r s  o f  t h e  s t a t e  a s  one b a l l o t  p r o p o s i t i o n  a t  t h e  n e x t  g e n e r a l  e l e c t i o n  
i n  c o n f o rm i t y  w i t h  a r t .  X I I I ,  s e c .  1, C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  
a n d  t h e  e l e c t i o n  law s  o f  th e  s t a t e .
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BY SEN. STURGULEWSKI 

IN THE SENATE
SENATE JOINT RESOLUTION NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - FIRST SPECIAL SESSION

R e l a t i n g  t o  t h e  s u b s i s t e n c e  p r i o r i t y  
r e q u i r e d  u n d e r  t h e  A l a s k a  N a t io n a l .  
I n t e r e s t  L and s  C o n s e r v a t i o n  A c t .

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
WHEREAS t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L and s  C o n s e r v a t i o n  A c t  (ANILCA) 

r e q u i r e s  r u r a l  s u b s i s t e n c e  u s e r s  t o  b e  g i v e n  p r i o r i t y ,  i n  t im e s  o f  s h o r t ­
a g e ,  i n  t h e  t a k i n g  o f  f i s h  a n d  w i l d l i f e  on f e d e r a l  l a n d  i n  A l a s k a ;  an d

WHEREAS ANILCA f u r t h e r  p r o v i d e s  t h a t  t h e  S t a t e  o f  A l a s k a  may r e t a i n  
f i s h  a n d  w i l d l i f e  m anagem en t a u t h o r i t y  on  f e d e r a l  l a n d s  s o  l o n g  a s  i t  
p r o v i d e s  i n  law s  o f  g e n e r a l  a p p l i c a b i l i t y  f o r  a  s t a t e  r u r a l  s u b s i s t e n c e  
p r e f e r e n c e ;  and

WHEREAS ANILCA d o e s  n o t  s p e c i f i c a l l y  d e f i n e  t h e  t e rm  " r u r a l "  a n d  o t h e r  

k e y  s t a t u t o r y  t e rm s ;  a nd
WHEREAS t h e  l a c k  o f  s u c h  s p e c i f i c  d e f i n i t i o n s  h a s  r e s u l t e d  i n  c o n ­

f l i c t i n g  c o u r t  a n d  a d m i n i s t r a t i v e  d e c i s i o n s  on t h e  im p l e m e n t a t i o n  o f  t h e  
s u b s i s t e n c e  p r i o r i t y  i n  A l a s k a ;  a n d

WHEREAS t h e s e  c o n f l i c t i n g  d e c i s i o n s  h a v e  s e r i o u s l y  h am p e r e d  t h e  a b i l ­
i t y  o f  t h e  s t a t e  t o  e f f e c t i v e l y  m anage  A l a s k a ' s  f i s h  a n d  w i l d l i f e  a n d  h a s  
e x a c e r b a t e d  c o n f l i c t s  o v e r  t h e  s u b s i s t e n c e  p r i o r i t y ;  a n d

WHEREAS o t h e r  f e d e r a l  l aw s  a f f e c t i n g  s t a t e  f i s h  a n d  w i l d l i f e  m an ag e ­
m en t  a c r o s s  t h e  n a t i o n  a l s o  i n c l u d e  k e y  t e rm s  t h a t  a r e  n o t  s p e c i f i c a l l y  
d e f i n e d ;  and

WHEREAS t h e r e  i s  a  c l e a r  n e e d  t o  r e s o l v e  t h e  u n c e r t a i n t y  c a u s e d  by 
t h i s  l a c k  o f  s p e c i f i c i t y  i n  f e d e r a l  law  and  a l l o w  A l a s k a  a n d  o t h e r  s t a t e s  
t o  im p lem en t  f e d e r a l  s t a n d a r d s  i n  a way t h a t  r e c o g n i z e s  u n i q u e  l o c a l
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c o n c e r n s  a n d  c o n d i t i o n s ;

BE I T  RESOLVED b y  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  t h a t  t h e  U n i t e d  S t a t e s  

C o n g r e s s  i s  r e s p e c t f u l l y  r e q u e s t e d  t o  p r o v i d e  t h a t  t e r m s  n o t  s p e c i f i c a l l y  

d e f i n e d  i n  f e d e r a l  l a w s ,  s u c h  a s  t h e  s u b s i s t e n c e  p r i o r i t y  c o n t a i n e d  i n  

ANILCA, d e a l i n g  w i t h  s t a t e  f i s h  a n d  w i l d l i f e  m a n a g e m e n t  s h a l l  b e  d e f i n e d  b y  

r e f e r e n c e  t o  d e f i n i t i o n s  f o u n d  i n  t h e  l a w s  o f  a f f e c t e d  s t a t e s .

CO P IES  o f  t h i s  r e s o l u t i o n  s h a l l  b e  s e n t  t o  t h e  H o n o r a b l e  G e o r g e  B u s h ,  

P r e s i d e n t  o f  t h e  U n i t e d  S t a t e s ;  t h e  H o n o r a b l e  D a n  Q u a y l e ,  V i c e - P r e s i d e n t  o f  

t h e  U n i t e d  S t a t e s  a n d  P r e s i d e n t  o f  t h e  U . S .  S e n a t e ;  t h e  H o n o r a b l e  T h o m a s  S .  

F o l e y ,  S p e a k e r  o f  t h e  U . S .  H o u s e  o f  R e p r e s e n t a t i v e s ;  a n d  t o  t h e  H o n o r a b l e  

T e d  S t e v e n s  a n d  t h e  H o n o r a b l e  F r a n k  M u r k o w s k i ,  U . S .  S e n a t o r s ,  a n d  t h e  

H o n o r a b l e  D o n  Y o u n g ,  U . S .  R e p r e s e n t a t i v e ,  m e m b e r s  o f  t h e  A l a s k a  d e l e g a t i o n  

i n  C o n g r e s s .
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1

I IN THE SENATE
2i SENATE BILL NO.
3 I IN THE LEGISLATURE OF THE STATE OF ALASKAII
4 SIXTEENTH LEGISLATURE - FIRST SPECIAL SESSIONi[
5 ! A BILL
6 For an Act en t i t le d :  "An Act re la t in g  to subsistence uses of f ish  and
7 w i ld l i f e  and crea ting the Subsistence Review
8 Commission; and providing for an e f fec t iv e  date."
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:>1

10 * Section 1. The Subsistence Review Commission is  es tablished.
11 * Sec. 2. The Subsistence Review Commission sha l l  review a l l  aspects of
12 s ta te  and federa l laws r e la t in g  to subsistence uses of f ish , w ild l i fe ,  and
13 other n a tu ra l resources, and the implementation of those laws, including
14 the e f fe c ts  of Alaskans' use of and s ta te  management of, f ish  and w ild l i fe .
15 This review must include an examination ofI!
>6li (1) what subsistence is  and who should qualify as a subsistence user;i!
17 (2) the most appropria te way to provide for subsistence in Alaska;

!l,8:j (3) what a subsistence p r io r i t y  is  and how i t  should be implemented;
'9!j (4) what con s t i tu te s  "customary trade and b a r te r "  as those terms are

i201; used in fede ra l and s t a t e  subsistence laws, the po ten t ia l  fo r increases in
21 the sale of subsistence harvests, and the re su l t in g  impact on other users
22 under those provisions;
231! (5) the ro les  of the Board of F isheries, Board of Game, and the

||
24 tj regional councils and advisory committees in  enabling loca l users to par- 
25: t i c ip a te  in  the decision-making process with respec t to loca l resources and

i!26|j in bringing local concerns to the a t te n t io n  of the boards; and
27, (6) what changes, i f  any there should be in s ta te  and federal laws
28; re la t in g  to subsistence uses of f ish ,  w ild l i fe ,  and other na tu ra l renewable

B Y  T H E  R U L E S  C O M M I T T E E  B Y  R E Q U E S T  O F  T H E  G O V E R N O R



9

1 * Sec. 3. The Subsistence Review Commission sha l l  repo rt i t s  findings
2 and any recommendations for needed changes to the governor and the legis-
3 la tu re  no la te r  than January 15, 1993.
4 * Sec. 4. (a) The Subsistence Review Commission consis ts  of nine
s members appointed by the governor, to include
6 (1) a represen ta tive of each of the following:
7 (A) the Board of F isheries or the Board of Game,
8 (B) the Fish and Game regional council system,
9 (C) organizations representing

10 (i) Alaska Natives,
11 (ii) sportsmen's groups and
12 ( i i i)  commercial fish ing in te re s ts ,  and
13 (2) four public members.
14 (b) A majority of the commission con s t i tu te s  a quorum for conducting
15 o f f i c i a l  business of the commission.
16 (c) The governor may appoint add itiona l non-voting, ex-officio
17 members representing s ta te  and federal agencies.
18i (d) Members of the commission who are not s ta te  or federa l employees

are e n t i t l e d  to tran spo rta t ion  and per diem expenses as provided in' AS AS 
39.20.180.

* Sec. 5. AS 16.05.940(26) i s  repealed and reenacted to read:
(26) " ru ra l  area" has the meaning s ta ted  in regu la tions adopted 

under the Administrative Procedure Act (AS 44.62) by the Board of 
24: F isheries and the Board of Game, meeting jo in t ly  under AS 16.05.315j
25'! * Sec. 6. Sections 1 - 4 of th is  Act are repealed upon the f i l i n g  of
261|the Subsistence Review Commission's report with the governor and the legis-
2711 la tu re  as provided in sec. 3 of th is  Act.I
2 8 * Sec. 7. Sections 1 - 4  and 6 of th is  Act take e f fe c t  immediately
29'under AS 01.10.070(c).
& - 2 -
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i * Sec. 6. Section 5 c f  th is  Act takes e f fe c t  upon approval by the 
1 voters in the 1990 general e lec tion  of a con s t i tu t ion a l  amendment re la ting
i3 to a subsistence preference.
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JON BAD
J u n e  25 , 1990

T h e  H o n o r a b l e  T i m  K e l l y  
P r e s i d e n t  o f  t h e  S e n a t e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V 
J u n e a u ,  AK 99811

D e a r  M r .  P r e s i d e n t :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I I ,  s e c .  9 ,  a n d  a r t .  I l l ,  s e c s .  
17 a n d  18,  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  I  am t r a n s m i t t i n g  a  
j o i n t  r e s o l u t i o n  t h a t  w o u l d  (1) a m e n d  t h e  A l a s k a  
C o n s t i t u t i o n  t o  a u t h o r i z e  t h e  l e g i s l a t u r e  t o  g i v e  r u r a l  
r e s i d e n t s  a  p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s  o f  f i s h  a n d  
w i l d l i f e ?  (2) v a l i d a t e ,  r a t i f y ,  a n d  r e i n s t a t e  t h e  
p r o v i s i o n s  o f  c u r r e n t  s t a t e  s t a t u t e s  r e l a t i n g  t o  
s u b s i s t e n c e  t h a t  h a v e  b e e n  h e l d  u n c o n s t i t u t i o n a l  b y  t h e  
A l a s k a  S u p r e m e  C o u r t  i n  M c D o w e l l  v .  S t a t e ,  785 P .  2d  1 
( A l a s k a  1 9 8 9 ) ;  (3) m a k e  t h e  s u b s i s t e n c e  a m e n d m e n t  e f f e c t i v e  
i m m e d i a t e l y  u p o n  c e r t i f i c a t i o n  b y  t h e  l i e u t e n a n t  g o v e r n o r  
o f  t h e  r e s u l t s  o f  t h e  e l e c t i o n  a t  w h i c h  t h e  a m e n d m e n t  w i l l  
b e  p u t  b e f o r e  t h e  p e o p l e ;  a n d  (4) p r o v i d e  f o r  a  s e c o n d  v o t e  
b y  t h e  p e o p l e  a t  t h e  1994 g e n e r a l  e l e c t i o n .  U n d e r  t h a t  
s a m e  a u t h o r i t y ,  I  a l s o  am t r a n s m i t t i n g  a  b i l l  t h a t  w o u l d  
e s t a b l i s h  a  S u b s i s t e n c e  R e v i e w  C o m m i s s i o n  a n d  a m e n d  t h e  
d e f i n i t i o n  o f  t h e  t e r m  " r u r a l  a r e a "  i n  c u r r e n t  s t a t u t e  t o  
a u t h o r i z e  t h e  B o a r d  o f  F i s h e r i e s  a n d  B o a r d  o f  G am e  t o  
d e f i n e  i t  i n  a d m i n i s t r a t i v e  r e g u l a t i o n s .

I n  1978 ,  t h e  A l a s k a  l e g i s l a t u r e  r e c o g n i z e d  t h a t  s u b s i s t e n c e  
—  i . e . ,  t h e  t a k i n g  o f  f i s h  a n d  w i l d l i f e  f o r  p e r s o n a l
c o n s u m p t i o n  a n d  u s e  —  s h o u l d  h a v e  a  p r e f e r e n c e  o v e r  s p o r t  
a n d  c o m m e r c i a l  u s e s  o f  f i s h  a n d  w i l d l i f e .  I n  T i t l e  V I I I  o f  
t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d  C o n s e r v a t i o n  A c t  
(ANILCA),  P . L .  96 —  48 7 ,  94 S t a t .  2371 ,  2422 ( 1 9 8 0 ) ,  t h e  
U n i t e d  S t a t e s  C o n g r e s s  e s t a b l i s h e d  a  p r i o r i t y  f o r  r u r a l  
r e s i d e n t s  o n  f e d e r a l  l a n d ,  a n d  p r o v i d e d  t h a t  t h e  p r i o r i t y  
w o u l d  b e  i m p l e m e n t e d  b y  t h e  s e c r e t a r i e s  o f  i n t e r i o r  a n d  
a g r i c u l t u r e  u n l e s s  t h e  s t a t e  e n a c t e d  l a w s  o f  g e n e r a l  
a p p l i c a b i l i t y  a f f o r d i n g  t h e  s a m e  p r i o r i t y .  I n  1 9 82 ,  t h e  
B o a r d  o f  F i s h e r i e s  a n d  B o a r d  o f  Game  j o i n t l y  a d o p t e d  
r e g u l a t i o n s  e s t a b l i s h i n g  a  s u b s i s t e n c e  p r e f e r e n c e  f o r  r u r a l  
r e s i d e n t s .  I n  t h e  1982 g e n e r a l  e l e c t i o n ,  t h e  v o t e r s  o f  t h e  
s t a t e  o v e r w h e l m i n g l y  s u p p o r t e d  t h a t  s u b s i s t e n c e  p r e f e r e n c e  
b y  d e f e a t i n g  a n  i n i t i a t i v e  t h a t  w o u l d  h a v e  r e p e a l e d  s t a t e  
s u b s i s t e n c e  l a w s .  F i n a l l y ,  i n  1986 ,  t h e  l e g i s l a t u r e
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e s t a b l i s h e d  a  s u b s i s t e n c e  p r e f e r e n c e  f o r  r u r a l  r e s i d e n t s  i n  
s t a t e  s t a t u t e s .

A l t h o u g h  i t  h a s  b e e n  b o t h  s t a t e  a n d  f e d e r a l  p o l i c y  f o r  m o r e  
t h a n  a  d e c a d e ,  t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  i n  t h e  
M c D o w e l l  c a s e  t h a t  a  s u b s i s t e n c e  p r e f e r e n c e  f o r  r u r a l  
r e s i d e n t s  v i o l a t e s  t h e  A l a s k a  C o n s t i t u t i o n .  I n  s u b s e q u e n t  
p r o c e e d i n g s  i n  t h a t  c a s e ,  t h e  s u p e r i o r  c o u r t  r e c e n t l y  r u l e d  
t h a t  t h e  p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s  o v e r  s p o r t  a n d  
c o m m e r c i a l  u s e s  r e m a i n s  a  p a r t  o f  s t a t e  l a w ,  b u t  o n l y  t h o s e  
i n d i v i d u a l  A l a s k a n s  w i t h  a  p r i o r  h i s t o r y  o f  s u b s i s t e n c e  u s e  
a r e  e l i g i b l e  t o  p a r t i c i p a t e .

T h i s  p u t s  t h e  s t a t e  i n  a n  i n t o l e r a b l e  p o s i t i o n .  U n d e r  
e x i s t i n g  s t a t e  l a w ,  a s  i n t e r p r e t e d  b y  t h e  c o u r t ,  o n l y  a  
s e l e c t  f e w  A l a s k a n s  w i l l  b e  e l i g i b l e  t o  p a r t i c i p a t e  i n  
s u b s i s t e n c e ,  a n d  t h e y  w i l l  h a v e  a  p r e f e r e n c e  o v e r  a l l  o t h e r  
A l a s k a n s .  D e t e r m i n i n g  w h o  t h e  l u c k y  f e w  a r e  w i l l  b e  
i n c r e d i b l y  i n t r u s i v e  a n d  b u r d e n s o m e  t o  t h e  r e s i d e n t s  o f  
r u r a l  v i l l a g e s  —  t h o s e  A l a s k a n s  w h o  e v e r y o n e  a g r e e s  a r e  
m o s t  r e l i a n t  o n  t h e  r e s o u r c e s .  I t  w i l l  r e q u i r e  a  
s u b s t a n t i a l  a n d  e x p e n s i v e  s t a t e  b u r e a u c r a c y .

I n  m a n y  w a y s ,  h o w e v e r ,  i t  w i l l  n o t  s u b s t a n t i a l l y  c h a n g e  t h e  
p r e - M c D o w e l l  a l l o c a t i o n  o f  f i s h  a n d  w i l d l i f e  a s  a  p r a c t i c a l  
m a t t e r ,  e x c e p t  o n  t h e  K e n a i  P e n i n s u l a  w i t h  r e s p e c t  t o  s a l m o n .  
T h e  s u p e r i o r  c o u r t  r u l e d  t h a t  t h e  " t i e r  t w o "  c r i t e r i a  u s e d  t o  
f u r t h e r  a l l o c a t e  s u b s i s t e n c e  r e s o u r c e s  a m o n g  q u a l i f y i n g  
s u b s i s t e n c e  u s e r s ,  i n c l u d i n g  t h e  l o c a l  r e s i d e n c y  c o m p o n e n t ,  
i s  c o n s t i t u t i o n a l l y  v a l i d .  A s  a  c o n s e q u e n c e ,  w h e n  g a m e  
r e s o u r c e s  a r e  i n s u f f i c i e n t  t o  s u p p l y  t h e  n e e d s  o f  a l l
s u b s i s t e n c e  u s e r s  ( a s  i s  t h e  c a s e  w i t h  t h e  N e l c h i n a  c a r i b o u  
h e r d ) , l o c a l  r e s i d e n t s  w i l l  s t i l l  h a v e  a  p r e f e r e n c e .  I n  
o t h e r  a r e a s  o f  t h e  s t a t e ,  s u b s i s t e n c e  s e a s o n s  f o r  l o c a l  
r e s i d e n t s  a r e ,  i n  m o s t  c a s e s ,  t h e  s a m e  a s  t h e  g e n e r a l  
h u n t i n g  s e a s o n s  i n  w h i c h  a l l  A l a s k a n s . m a y  p a r t i c i p a t e .  On 
t h e  K e n a i  P e n i n s u l a ,  o n  t h e  o t h e r  h a n d ,  t h o s e  w i t h  a  
h i s t o r y  o f  c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  u s e s  o f  
s a l m o n  w i l l  h a v e  a  s t a t u t o r y  p r e f e r e n c e  o v e r  c o m m e r c i a l  a n d  
s p o r t  u s e r s ,  p o t e n t i a l l y  r e s u l t i n g  i n  a  d r a m a t i c
r e a l l o c a t i o n  o f  t h o s e  r e s o u r c e s  i n  t h a t  a r e a .

On f e d e r a l  l a n d ,  i n  t h e  m e a n t i m e ,  t h e  f e d e r a l  g o v e r n m e n t  
w i l l  t a k e  o v e r  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  t o  t h e
e x t e n t  n e c e s s a r y  t o  g i v e  r u r a l  r e s i d e n t s  a  s u b s i s t e n c e  
p r e f e r e n c e ,  a s  r e q u i r e d  b y  ANILCA.  T h i s  d u a l  m a n a g e m e n t  
r e g i m e  w i l l  p r o v e  a w k w a r d  a t  b e s t ;  a t  w o r s t ,  i t  c o u l d  
s e r i o u s l y  j e o p a r d i z e  t h e  s u s t a i n e d  y i e l d  o f  f i s h  a n d  
w i l d l i f e  b e c a u s e  o f  t h e  d i f f i c u l t y  o f  c o o r d i n a t i n g  b e t w e e n  
t w o  s e t s  o f  m a n a g e r s  w i t h  t w o  d i f f e r e n t  m a n d a t e s .

I n  my v i e w ,  a n y  a d v a n t a g e s  t h a t  m i g h t  r e s u l t  f r o m  t h e  
s t a t u s  q u o  a r e  g r e a t l y  o u t w e i g h e d  b y  t h e  d i s a d v a n t a g e s  o f
(1) t h e  b u r d e n s o m e  a n d  i n t r u s i v e  ( a n d  e x p e n s i v e )
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a d m i n i s t r a t i v e  p r o c e s s  t h a t  w i l l  h a v e  t o  b e  e s t a b l i s h e d ,
(2) f e d e r a l  m a n a g e m e n t  o n  f e d e r a l  l a n d ,  a n d  (3) t h e  
p o t e n t i a l l y  d r a m a t i c  r e a l l o c a t i o n  o f  f i s h  o n  t h e  K e n a i  
P e n i n s u l a .  T h e  s u b s i s t e n c e  c o n s t i t u t i o n a l  a m e n d m e n t  I  am 
p r o p o s i n g  w i l l  r e e s t a b l i s h  t h e  p r e - M c D o w e l l  s t a t e  p o l i c y  o f  
g r a n t i n g  r u r a l  r e s i d e n t s  a  s u b s i s t e n c e  p r e f e r e n c e  a n d  
e n a b l e  t h e  s t a t e  t o  r e t a i n  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  
s t a t e w i d e .  S h o u l d  i t  c h o o s e  t o  d o  s o ,  t h e  l e g i s l a t u r e  
c o u l d  e s t a b l i s h  a  m a n a g e m e n t  r e g i m e  f o r  f e d e r a l  l a n d  
d i f f e r e n t  f r o m  t h a t  f o r  s t a t e  a n d  p r i v a t e  l a n d .  I f  i t  d i d  
s o ,  h o w e v e r ,  m a n a g e m e n t  w o u l d  r e m a i n  i n  s t a t e  h a n d s  a n d  
e l i m i n a t e  t h e  c o n f u s i o n  a n d  c o o r d i n a t i o n  p r o b l e m s  o f  h a v i n g  
t w o  s e t s  o f  m a n a g e r s .  M o s t  i m p o r t a n t l y ,  p a s s a g e  o f  t h e  
r e s o l u t i o n  w i l l  l e a v e  t h e  f i n a l  d e c i s i o n  o n  t h i s  i m p o r t a n t  
i s s u e  t o  t h e  p e o p l e  o f  t h e  s t a t e ,  t h e  o n e s  m o s t  d i r e c t l y  
a f f e c t e d  b y  i t .

S e c t i o n  1 o f  t h e  j o i n t  r e s o l u t i o n  w o u l d  a d d  a  n e w  s e c t i o n  
t o  a r t .  V I I I  o f  t h e  A l a s k a  C o n s t i t u t i o n  ( " n a t u r a l  
r e s o u r c e s " )  t o  a u t h o r i z e  (1) a  s u b s i s t e n c e  p r e f e r e n c e  f o r  
r u r a l  r e s i d e n t s ;  a n d  (2) t h e  a l l o c a t i o n  o f  f i s h  a n d  
w i l d l i f e  f o r  s u b s i s t e n c e  u s e s  o n  t h e  b a s i s  o f  l o c a l  o r  
c o m m u n i t y  r e s i d e n c e ,  a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s ,  
a n d  c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  o n  a  f i s h  o r  g a m e  
p o p u l a t i o n  a s  a  m a i n s t a y  o f  l i v e l i h o o d .  T h i s  w o u l d  g i v e  
t h e  l e g i s l a t u r e  c l e a r  c o n s t i t u t i o n a l  a u t h o r i t y  t o  p a s s  l a w s  
t h a t  a r e  c o n s i s t e n t  w i t h  t h e  p r o v i s i o n s  o f  ANILCA.

S e c t i o n  2 o f  t h e  j o i n t  r e s o l u t i o n  v a l i d a t e s ,  r a t i f i e s ,  a n d  
r e i n s t a t e s  t h o s e  p r o v i s i o n s  o f  t h e  s t a t e ' s  s u b s i s t e n c e  l a w s  
h e l d  i n v a l i d  a s  a  r e s u l t  o f  t h e  M c D o w e l l  d e c i s i o n .  C a s e  
l a w  f r o m  t h i s  a n d  o t h e r  j u r i s d i c t i o n s  m a k e s  c l e a r  t h a t  a n  
a m e n d m e n t  w i l l  h a v e  r e t r o a c t i v e  e f f e c t  i f  s u c h  a n  i n t e n t  i s  
c l e a r l y  e x p r e s s e d ,  a s  h e r e .  S e e , e . g . ,  M a t t h e w s  v .  
Q u i n t o n , 362 P . 2 d  932 ,  938-39  ( A l a s k a  1961) . By  r a t i f y i n g  
a n d  r e i n s t a t i n g  t h e  p r o v i s i o n s  o f  t h e  1986 l a w  t h a t  a r e  
c o n s i s t e n t  w i t h  f e d e r a l  l a w ,  t h e  s t a t e  w o u l d  b e  b a c k  i n  t h e  
s a m e  p o s i t i o n  i t  w a s  i n  b e f o r e  t h e  M c D o w e l l  d e c i s i o n ,  b u t  
w i t h  t h e  c e r t a i n t y  t h a t  t h e  p r o v i s i o n s  o f  t h e  s t a t e ' s  
s u b s i s t e n c e  l a w s  a r e  ' c o n s t i t u t i o n a l  u n d e r  t h e  A l a s k a  
C o n s t i t u t i o n .

S e c t i o n  3 o f  t h e  j o i n t  r e s o l u t i o n  w o u l d  a d d  a  n e w  s e c t i o n  
t o  a r t .  XV o f  t h e  A l a s k a  C o n s t i t u t i o n  ( " t r a n s i t i o n a l  
m e a s u r e s " ) , p r o v i d i n g  t h a t  t h e  s u b s i s t e n c e  a m e n d m e n t  t o  
a r t .  V I I I  p r o p o s e d  i n  s e c .  1 o f  t h e  j o i n t  r e s o l u t i o n  
b e c o m e s  e f f e c t i v e  i m m e d i a t e l y  u p o n  c e r t i f i c a t i o n  o f  t h e  
e l e c t i o n  r e t u r n s  b y  t h e  l i e u t e n a n t  g o v e r n o r ,  a n d  n o t  t h e  
n o r m a l  30 d a y s  a f t e r  t h a t  c e r t i f i c a t i o n  a s  p r o v i d e d  i n  a r t .  
X I I I ,  s e c .  1 .  T h e  s o o n e r  t h e  a m e n d m e n t  b e c o m e s  e f f e c t i v e ,  
t h e  s o o n e r  t h e  s t a t e  w i l l  b e  a b l e  t o  t a k e  t h e  m a n a g e m e n t  o f  
f i s h  a n d  w i l d l i f e  o n  f e d e r a l  l a n d  b a c k  f r o m  t h e  f e d e r a l  
g o v e r n m e n t .  I t  a l s o  p r o v i d e s  t h a t  r e t e n t i o n  o f  t h e  
s u b s i s t e n c e  a m e n d m e n t  w i l l  b e  p l a c e d  o n  t h e  b a l l o t  i n  t h e
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g e n e r a l  e l e c t i o n  i n  1994 .  T h i s  w i l l  g i v e  t h e  p e o p l e  o f  t h e
s t a t e  a  s e c o n d  o p p o r t u n i t y  t o  s p e a k  o n  t h i s  i s s u e .  I f  t h e
a m e n d m e n t  i s  r e j e c t e d  b y  a  m a j o r i t y  o f  t h o s e  v o t i n g  i n
1994 ,  i t  w i l l  b e  r e p e a l e d .

S e c t i o n  4 o f  t h e  j o i n t  r e s o l u t i o n  i s ,  e s s e n t i a l l y ,  s t a n d a r d  
l a n g u a g e  d i r e c t i n g  t h e  l i e u t e n a n t  g o v e r n o r  t o  p l a c e  t h e  
p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t s ,  i n c l u d i n g  t h e  s t a t e m e n t  
o f  e f f e c t ,  b e f o r e  t h e  v o t e r s  i n  a  s i n g l e  b a l l o t  p r o p o s i t i o n  
a t  t h e  n e x t  g e n e r a l  e l e c t i o n .

T h e  b i l l  w o u l d  e s t a b l i s h  a  S u b s i s t e n c e  R e v i e w  C o m m i s s i o n  t o  
r e v i e w  a l l  a s p e c t s  o f  s t a t e  a n d  f e d e r a l  l a w s  r e l a t i n g  t o  
s u b s i s t e n c e  u s e s  o f  f i s h  a n d  w i l d l i f e  a n d  t h e
i m p l e m e n t a t i o n  o f  t h o s e  l a w s .  I t  w o u l d  b e  m a d e  u p  o f  n i n e  
m e m b e r s ,  i n c l u d i n g  m e m b e r s  f r o m  t h e  B o a r d  o f  F i s h e r i e s  o r  
B o a r d  o f  G am e ,  c r o m  t h e  R e g i o n a l  C o u n c i l  S y s t e m ,  a n d  f r o m  
o r g a n i z a t i o n s  r e p r e s e n t i n g  A l a s k a  N a t i v e s ,  s p o r t s m e n ,  a n d  
c o m m e r c i a l  f i s h i n g  i n t e r e s t s ,  a n d  f o u r  p u b l i c  m e m b e r s .  
B e t w e e n  n ow  a n d  t h e  s e c o n d  v o t e  o f  t h e  p e o p l e ,  i n  1 9 9 4 ,  t h e  
S u b s i s t e n c e  R e v i e w  C o m m i s s i o n  w o u l d  p r o v i d e  a  f o r u m  t o
b r i n g  t o g e t h e r  a l l  s e g m e n t s  o f  t h e  A l a s k a  p o p u l a t i o n  t o  
c o n s i d e r  t h i s  i s s u e  a n d  t o  m a k e  r e c o m m e n d a t i o n s  t o  t h e  
g o v e r n o r  a n d  t h e  l e g i s l a t u r e  r e g a r d i n g  a n y  n e c e s s a r y  
c h a n g e s  t o  s t a t e  o r  f e d e r a l  l a w .

S e c t i o n  5 o f  t h e  b i l l  r e p e a l s  a n d  r e e n a c t s  t h e  c u r r e n t  
s t a t u t o r y  d e f i n i t i o n  o f  " r u r a l  a r e a , "  t o  a u t h o r i z e  t h e  
B o a r d  o f  F i s h e r i e s  a n d  t h e  B o a r d  o f  G ame  j o i n t l y  t o  d e f i n e  
t h a t  t e r m  i n  a d m i n i s t r a t i v e  r e g u l a t i o n s .  I n  K e n a i t z e  
I n d i a n  T r i b e  v .  S t a t e  o f  A l a s k a , 860 F . 2 d  312 ( 9 t h  c i r . 
1 9 8 9 ) ,  t h e  U n i t e d  S t a t e s  C o u r t  o f  A p p e a l s  f o r  t h e  N i n t h  
C i r c u i t  h e l d  t h a t  t h e  c u r r e n t  s t a t e  d e f i n i t i o n  o f  " r u r a l  
a r e a "  i s  i n c o n s i s t e n t  w i t h  ANILCA.  S o  l o n g  a s  t h a t  
d e f i n i t i o n  r e m a i n s  i n c o n s i s t e n t  w i t h  ANILCA , t h a t  f e d e r a l  
l a w  r e q u i r e s  f e d e r a l  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  o n  
f e d e r a l  l a n d .  By  a u t h o r i z i n g  t h e  j o i n t  b o a r d s  t o  d e f i n e  
" r u r a l  a r e a "  i n  a d m i n i s t r a t i v e  r e g u l a t i o n s ,  t h e  s t a t e  w i l l
h a v e  t h e  n e c e s s a r y  f l e x i b i l i t y  t o  a d o p t  a  d e f i n i t i o n  t h a t
i s  c o n s i s t e n t  w i t h  ANILCA a n d  t h e r e b y  r e t a i n  s t a t e  
m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  o n  a l l  l a n d  i n  t h e  s t a t e .

T h e  s u b s i s t e n c e  c o n s t i t u t i o n a l  a m e n d m e n t  t h a t  I  am 
p r o p o s i n g  w o u l d  g i v e  c o n s t i t u t i o n a l  r e c o g n i t i o n  t o  w h a t  h a s  
b e e n  s t a t e  p o l i c y  f o r  m o r e  t h a n  a  d e c a d e :  r e s i d e n t s  o f
r u r a l  a r e a s ,  t h o s e  m o s t  d e p e n d e n t  o n  f i s h  a n d  w i l d l i f e  
r e s o u r c e s ,  s h o u l d  h a v e  a  p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s  o f  
t h o s e  r e s o u r c e s  o v e r  o t h e r  u s e s .  I t  w o u l d  e n a b l e  t h e  
l e g i s l a t u r e  t o  o n c e  a g a i n  i m p l e m e n t  t h a t  p o l i c y  a n d ,  i n  
d o i n g  s o ,  r e t a i n  s t a t e  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  
t h r o u g h o u t  t h e  s t a t e .  E s t a b l i s h i n g  t h e  S u b s i s t e n c e  R e v i e w  
C o m m i s s i o n  w o u l d  e n s u r e  t h a t  t h e r e  i s  a  f o r u m  t o  c o n t i n u e  
d i s c u s s i o n  o f  t h i s  i s s u e  a n d  t o  m a k e  r e c o m m e n d a t i o n s  f o r  a n y  
n e c e s s a r y  c h a n g e s  i n  f e d e r a l  l a w .  M o s t  i m p o r t a n t l y ,  i t
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w i l l  e n a b l e  t h e  p e o p l e  o f  t h e  s t a t e  -- t h o s e  m o s t  a f f e c t e d  
—  t o  m a k e  t h e i r  w i l l  k n o w n  t h r o u g h  t h e i r  v o t e  a t  t h e  
g e n e r a l  e l e c t i o n  t h i s  y e a r ,  t h r o u g h  t h e  c o m m i s s i o n ,  a n d  
t h r o u g h  t h e i r  v o t e  a g a i n  i n  1994 .

I  u r g e  y o u r  p r o m p t  a n d  t h e s e  p r o p o s a l s .t h e s e  p r o p o s a l s

i
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BY SEN. STURGULEWSKI
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, i IN  THE SENATE

2 j SENATE B I L L  NO.

3 | IN  THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - F I R S T  S P E C IA L  S E SS IO N

5 A B IL L

6 F o r  a n  A c t  e n t i t l e d :  "A n  A c t  r e l a t i n g  t o  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g

7 a n d  a m e n d i n g  t h e  d e f i n i t i o n  o f  ' r u r a l ; 1 a n d  p r o v i d i n g

8 f o r  a n  e f f e c t i v e  d a t e . "

9 BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 *  S e c t i o n .  1.  AS 1 6 . 0 5 . 2 5 1 ( a )  i s  a m e n d e d  t o  r e a d :

111 S e c .  1 6 . 0 5 . 2 5 1 .  REGULATIONS OF THE BOARD OF F I S H E R I E S .  ( a)  T h e

12 i B o a r d  o f  F i s h e r i e s  m a y  a d o p t  r e g u l a t i o n s  i t  c o n s i d e r s  a d v i s a b l e  i n

13jj a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 4 4 . 6 2 )  f o r

14 (1) s e t t i n g  a p a r t  f i s h  r e s e r v e  a r e a s ,  r e f u g e s ,  a n d  s a n c t u -

15 a r i e s  i n  t h e  w a t e r s  o f  t h e  s t a t e  o v e r  w h i c h  i t  h a s  j u r i s d i c t i o n ,

16I s u b j e c t  t o  t h e  a p p r o v a l  o f  t h e  l e g i s l a t u r e ;

17!i (2) e s t a b l i s h i n g  o p e n  a n d  c l o s e d  s e a s o n s  a n d  a r e a s  f o r  t h en
18 t a k i n g  o f  f i s h ;  i f  c o n s i s t e n t  w i t h  r e s o u r c e  c o n s e r v a t i o n  a n d  d e v e l o p -

19 m e n t  g o a l s ,  t h e  b o a r d  m a y  a d o p t ,  r e g u l a t i o n s  e s t a b l i s h i n g  r e s t r i c t e d

20 s e a s o n s  a n d  a r e a s  n e c e s s a r y  f o r  p e r s o n s  60 y e a r s  o f  a g e  a n d  o l d e r  t o

21 p a r t i c i p a t e  i n  s p o r t  o r  [ , ]  p e r s o n a l  u s e  [ ,  OR SU BS ISTEN C E ]  f i s h i n g ;

22 (3) s e t t i n g  q u o t a s ,  b a g  l i m i t s ,  h a r v e s t  l e v e l s ,  a n d  s e x  a n d

23 s i z e  l i m i t a t i o n s  o n  t h e  t a k i n g  o f  f i s h ;

2 4 : (4) e s t a b l i s h i n g  t h e  m e a n s  a n d  m e t h o d s  e m p l o y e d  i n  t h e

2g p u r s u i t ,  c a p t u r e ^  a n d  t r a n s p o r t  o f  f i s h ;

26  ̂ e s t a b l i s h i n g  m a r k i n g  a n d  i d e n t i f i c a t i o n  r e q u i r e m e n t s

27 f o r  m e a n s  u s e d  i n  p u r s u i t ,  c a p t u r e ^  a n d  t r a n s p o r t  o f  f i s h ;

281| (6) c l a s s i f y i n g  a s  c o m m e r c i a l  f i s h ,  s p o r t  f i s h ,  p e r s o n a l

291; u s e  f i s h ,  [ SU B S ISTEN CE  F I S H , ]  o r  p r e d a t o r s  o r  o t h e r  c a t e g o r i e s
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e s s e n t i a l  f o r  r e g u l a t o r y  p u r p o s e s ;

(7) w a t e r s h e d  and  h a b i t a t  im p ro v em en t ,  a n d  m anagem en t,  
c o n s e r v a t i o n ,  p r o t e c t i o n ,  u s e ,  d i s p o s a l ,  p r o p a g a t i o n ^  a n d  s t o c k i n g  o f  
f i s h ;

(8 ) i n v e s t i g a t i n g  a n d  d e t e r m i n i n g  t h e  e x t e n t  a n d  e f f e c t  o f  
d i s e a s e ,  p r e d a t i o n ,  and  c o m p e t i t i o n  among f i s h  i n  t h e  s t a t e ,  e x e r c i s ­
i n g  c o n t r o l  m e a s u r e s  c o n s i d e r e d  n e c e s s a r y  t o  t h e  r e s o u r c e s  o f  t h e  
s t a t e ;

(9) p r o h i b i t i n g  a n d  r e g u l a t i n g  t h e  l i v e  c a p t u r e ,  p o s s e s ­
s i o n ,  t r a n s p o r t ,  o r  r e l e a s e  o f  n a t i v e  o r  e x o t i c  f i s h  o r  t h e i r  e g g s ;

(1 0 ) e s t a b l i s h i n g  s e a s o n s ,  a r e a s ,  q u o t a s x  a n d  m e th o d s  o f  
h a r v e s t  f o r  a q u a t i c  p l a n t s ;

(1 1 ) e s t a b l i s h i n g  t h e  t im e s  a nd  d a t e s  d u r i n g  w h ic h  t h e
i s s u a n c e  o f  f i s h i n g  l i c e n s e s ,  p e r m i t s ^  a nd  r e g i s t r a t i o n s  and  t h e  
t r a n s f e r  o f  p e r m i t s  a nd  r e g i s t r a t i o n s  b e tw e e n  r e g i s t r a t i o n  a r e a s  i s  
a l l o w e d ;  h ow ev e r ,  t h i s  p a r a g r a p h  d o e s  n o t  a p p l y  t o  p e r m i t s  i s s u e d  o r  
t r a n s f e r r e d  u n d e r  AS 16,43;

(12) r e g u l a t i n g  c o m m e r c i a l ,  s p o r t ,  [SUBSISTENCE,] a n d  p e r ­
s o n a l  u s e  f i s h i n g  a s  n e e d e d  f o r  t h e  c o n s e r v a t i o n ,  d e v e lo p m e n t ,  and  
u t i l i z a t i o n  o f  f i s h e r i e s ;

(13) r e q u i r i n g ,  i n  a  f i s h e r y ,  o b s e r v e r s  on  b o a r d  f i s h i n g
v e s s e l s ,  a s  d e f i n e d  i n  AS 16 .05 .475(d) , t h a t  a r e  r e g i s t e r e d  u n d e r  t h e  
law s  o f  t h e  s t a t e ,  a s  d e f i n e d  i n  AS 16 .05 .475(c) , a f t e r  m ak in g  a 
w r i t t e n  d e t e r m i n a t i o n  t h a t  a n  o n - b o a rd  o b s e r v e r  p r o g r am

(A) i s  t h e  o n l y  p r a c t i c a l  d a t a - g a t h e r i n g  o r  e n f o r c e ­
m en t  m ech an ism  f o r  t h a t  f i s h e r y ;

(B) w i l l  n o t  u n d u l y  d i s r u p t  t h e  f i s h e r y ;

(C) c a n  b e  c o n d u c t e d  a t  a  r e a s o n a b l e  c o s t ;  and
(D) c a n  b e  c o o r d i n a t e d  w i t h  o b s e r v e r  p r o g r am s  o f  o t h e r
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a g e n c i e s ,  i n c l u d i n g  t h e  N a t i o n a l  M a r i n e  F i s h e r i e s  S e r v i c e ,  N o r t h  

P a c i f i c  F i s h e r y  M a n a g e m e n t  C o u n c i l ,  a n d  t h e  I n t e r n a t i o n a l  P a c i f i c  

H a l i b u t  Co mmi ssi on *,

(14) e s t a b l i s h i n g  n o n e x c l u s i v e ,  e x c l u s i v e ,  a n d  s u p e r e x c l u ­

s i v e  r e g i s t r a t i o n  a n d  u s e  a r e a s  f o r  r e g u l a t i n g  c o m m e r c i a l  f i s h i n g .

*  S e c .  2. A S  1 6 . 0 5 . 2 5 1 ( d )  is a m e n d e d  t o  r e a d :

(d) R e g u l a t i o n s  a d o p t e d  u n d e r  (a) o f  t h i s  s e c t i o n  m u s t ,  c o n s i s ­

t e n t  w i t h  s u s t a i n e d  y i e l d  [ A N D  T H E  P R O V I S I O N S  O F  A S  1 6 . 0 5 . 2 5 8 ] ,  p r o ­

v i d e  a f a i r  a n d  r e a s o n a b l e  o p p o r t u n i t y  f o r  t h e  t a k i n g  o f  f i s h e r y  

r e s o u r c e s  b y  p e r s o n a l  u s e ,  s p o r t ,  a n d  c o m m e r c i a l  f i s h e r m e n .

*  S e c .  3. A S  1 6 . 0 5 . 2 5 5 ( a )  is a m e n d e d  t o  r e a d :

(a) T h e  B o a r d  o f  G a m e  m a y  a d o p t  r e g u l a t i o n s  i t  c o n s i d e r s  a d v i s ­

a b l e  i n  a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 4 4 . 6 2 )  

f o r

(1) s e t t i n g  a p a r t  g a m e  r e s e r v e  a r e a s ,  r e f u g e s ^  a n d  s a n c t u ­

a r i e s  i n  t h e  w a t e r  o r  o n  t h e  l a n d  o f  t h e  s t a t e  o v e r  w h i c h  i t  h a s  

j u r i s d i c t i o n ,  s u b j e c t  t o  t h e  a p p r o v a l  o f  t h e  l e g i s l a t u r e ;

(2) e s t a b l i s h i n g  o p e n  a n d  c l o s e d  s e a s o n s  a n d  a r e a s  f o r  t h e  

t a k i n g  o f  g a m e ;

(3) e s t a b l i s h i n g  t h e  m e a n s  a n d  m e t h o d s  e m p l o y e d  i n  t h e  

p u r s u i t ,  c a p t u r e ,  a n d  t r a n s p o r t  o f  g a m e ,  i n c l u d i n g  r e g u l a t i o n s ,  c o n ­

s i s t e n t  w i t h  r e s o u r c e  c o n s e r v a t i o n  a n d  d e v e l o p m e n t  g o a l s ,  e s t a b l i s h i n g  

m e a n s  a n d  m e t h o d s  t h a t  m a y  b e  e m p l o y e d  b y  p e r s o n s  w i t h  p h y s i c a l  d i s ­

a b i l i t i e s  ;

(4) s e t t i n g  q u o t a s ,  b a g  l i m i t s ,  h a r v e s t  l e v e l s ,  a n d  s e x ,  

a g e ,  a n d  s i z e  l i m i t a t i o n s  o n  t h e  t a k i n g  o f  g a m e ;

(5) c l a s s i f y i n g  g a m e  as g a m e  b i r d s ,  s o n g  b i r d s ,  b i g  g a m e  

a n i m a l s ,  f u r  b e a r i n g  a n i m a l s ,  p r e d a t o r s ^  o r  o t h e r  c a t e g o r i e s ;

(6) m e t h o d s ,  m e a n s ,  a n d  h a r v e s t  l e v e l s  n e c e s s a r y  t o  c o n t r o l
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p r e d a t i o n  and  c o m p e t i t i o n  among game i n  t h e  s t a t e ;
(7) w a t e r s h e d  a n d  h a b i t a t  im p ro v em en t ,  a n d  m anagem en t,

c o n s e r v a t i o n ,  p r o t e c t i o n ,  u s e ,  d i s p o s a l ,  p r o p a g a t i o n ^  and  s t o c k i n g  o f
g am e ;

(8 ) p r o h i b i t i n g  t h e  l i v e  c a p t u r e ,  p o s s e s s i o n ,  t r a n s p o r t ,  o r  
r e l e a s e  o f  n a t i v e  o r  e x o t i c  game o r  t h e i r  e g g s ;

(9) e s t a b l i s h i n g  t h e  t im e s  a n d  d a t e s  d u r i n g  w h ic h  t h e  
i s s u a n c e  o f  game l i c e n s e s ,  p e r m i t s ^  a nd  r e g i s t r a t i o n s  and  t h e  t r a n s f e r  
o f  p e r m i t s  a n d  r e g i s t r a t i o n s  b e tw e e n  r e g i s t r a t i o n  a r e a s  a n d  game 
m anagem en t u n i t s  o r  s u b u n i t s  i s  a l l o w e d ;

(10) r e g u l a t i n g  s p o r t  h u n t i n g  [AND SUBSISTENCE HUNTING] a s
n e e d e d  f o r  t h e  c o n s e r v a t i o n ,  d e v e lo p m en t ,  an d  u t i l i z a t i o n  o f  game.

* S e c .  4. AS 16.05.255(d) i s  amended t o  r e a d :
(d) R e g u l a t i o n s  a d o p t e d  u n d e r  (a) o f  t h i s  s e c t i o n  s h a l l  p r o v i d e  

t h a t  [ ,  CONSISTENT WITH THE PROVISIONS OF AS 16.05 .258,] t h e  t a k i n g  o f  
m oose , d e e r ,  e l k ,  a n d  c a r i b o u  by  r e s i d e n t s  f o r  p e r s o n a l  o r  f a m i l y  
c o n s u m p t io n  h a s  p r e f e r e n c e  o v e r  t a k i n g  by n o n r e s i d e n t s .

* S e c .  5. AS 16.05.258 i s  amended by  a d d in g  a new s u b s e c t i o n  t o  r e a d :
(g) The B o a rd  o f  F i s h e r i e s  a n d  t h e  B o a rd  o f  Game s h a l l  d e t e rm i n e  

w h ic h  a r e a s  o f  t h e  s t a t e  a r e  r u r a l  i n  c h a r a c t e r  b a s e d  on  f i s h  a nd  
w i l d l i f e  u s e ,  on  t h e  d e v e lo p m en t  a n d  d i v e r s i t y  o f  t h e  economy, t r a n s ­
p o r t a t i o n  s y s t e m s ,  c om m u n ic a t io n  l i n k s ,  com m un ity  i n f r a s t r u c t u r e ,  
e d u c a t i o n a l  a n d  c u l t u r a l  i n s t i t u t i o n s ,  a n d  g o v e rnm en t  i n s t i t u t i o n s ,  
a nd  on o t h e r  s i m i l a r  f a c t o r s  t h a t  may be  e s t a b l i s h e d  by r e g u l a t i o n .  
The b o a r d s  s h a l l  c o n s i d e r  i n  t h e  a g g r e g a t e  c om m u n i t i e s  o r  a r e a s  t h a t  
a r e  e c o n o m i c a l l y ,  s o c i a l l y ,  a nd  com m una lly  i n t e g r a t e d .  A com m un ity  o r  
a r e a  w i t h  a  p o p u l a t i o n  o f

(1 ) 2,500 o r  l e s s  i s  r u r a l  u n l e s s  t h e  com m un ity  o r  a r e a
p o s s e s s e s  s i g n i f i c a n t  c h a r a c t e r i s t i c s  o f  a n o n r u r a l  n a t u r e  o r  i s  p a r t
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o f  a n  u r b a n i z e d  a r e a ;

(2) m o r e  t h a n  2 , 5 0 0  b u t  l e s s  t h a n  7 , 0 0 0  m a y  b e  r u r a l  or 

n o n r u r a l ,  d e p e n d i n g  o n  i t s  c h a r a c t e r i s t i c s ;

(3) 7 , 0 0 0  o r  m o r e  is n o n r u r a l  u n l e s s  t h e  c o m m u n i t y  o r  a r e a  

p o s s e s s e s  s i g n i f i c a n t  c h a r a c t e r i s t i c s  o f  a  r u r a l  n a t u r e .

* S e c .  6. A S  1 6 . 0 5 . 9 4 0 ( 5 )  is a m e n d e d  t o  r e a d :

(5) " c o m m e r c i a l  f i s h i n g "  m e a n s  t h e  t a k i n g ,  f i s h i n g  f o r ,  o r  

p o s s e s s i o n  o f  f i s h ,  s h e l l f i s h ,  o r  o t h e r  f i s h e r y  r e s o u r c e s  w i t h  t h e  

i n t e n t  o f  d i s p o s i n g  o f  t h e m  f o r  p r o f i t  [,] o r  b y  s a l e ,  b a r t e r ,  t r a d e ,  

o r  i n  c o m m e r c i a l  c h a n n e l s ;  [ T H E  F A I L U R E  T O  H A V E  A  V A L I D  S U B S I S T E N C E  

P E R M I T  I N  P O S S E S S I O N ,  I F  R E Q U I R E D  B Y  S T A T U T E  O R  R E G U L A T I O N ,  IS C O N ­

S I D E R E D  P R I M A  F A C I E  E V I D E N C E  O F  C O M M E R C I A L  F I S H I N G  I F  C O M M E R C I A L  

F I S H I N G  G E A R  A S  S P E C I F I E D  B Y  R E G U L A T I O N  I S  I N V O L V E D  I N  T H E  T A K I N G ,

F I S H I N G  F O R ,  O R  P O S S E S S I O N  O F  F I S H ,  S H E L L F I S H ,  O R  O T H E R  F I S H  R E ­

S O U R C E S  ; ]

* S e c .  7. A S  1 6 . 0 5 . 9 4 0 ( 2 6 )  is a m e n d e d  t o  r e a d :

(26) " r u r a l  a r e a "  m e a n s  a  c o m m u n i t y  o r  a r e a  o f  t h e  s t a t e

d e s i g n a t e d  a s  " r u r a l "  u n d e r  A S  1 6 . 0 5 . 2 5 8 ( g )  [I N W H I C H  T H E  N O N C O M M E R ­

C I A L ,  C U S T O M A R Y ,  A N D  T R A D I T I O N A L  U S E  O F  F I S H  O R  G A M E  F O R  P E R S O N A L  O R  

F A M I L Y  C O N S U M P T I O N  IS A  P R I N C I P A L  C H A R A C T E R I S T I C  O F  T H E  E C O N O M Y  O F  T H E  

C O M M U N I T Y  O R  A R E A ] ;

*  S e c .  8. T h e  d i v i s i o n  o f  l e g a l  s e r v i c e s  o f  t h e  L e g i s l a t i v e  A f f a i r s

A g e n c y  s h a l l  p r e p a r e  a  b i l l  p r o v i d i n g  f o r  t h e  r e p e a l  o f  s e c s .  1 - 4, 6, 9,

10, a n d  12 o f  t h i s  A c t .  T h e  b i l l  s h a l l  b e  p r e s e n t e d  t o  t h e  H o u s e  a n d

S e n a t e  R u l e s  C o m m i t t e e s  f o r  i n t r o d u c t i o n  o n  t h e  f i r s t  d a y  o f  t h e  F i r s t

S e s s i o n  o f  t h e  E i g h t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e .

•v S e c .  9. T h e  d i v i s i o n  o f  l e g a l  s e r v i c e s  o f  t h e  L e g i s l a t i v e  A f f a i r s

A g e n c y  s h a l l  p r e p a r e  a b i l l  c o n t a i n i n g  a p p r o p r i a t e  a m e n d m e n t s  to t h e  A l a s k a  

S t a t u t e s ,  o u t s i d e  o f  A S  1 6 . 0 5 ,  c o r r e c t i n g  r e f e r e n c e s  to " s u b s i s t e n c e , "
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“S M ? m s

" s u b s i s t e n c e  u s e s , "  " s u b s i s t e n c e  u s e r s , "  a n d  s i m i l a r  t e r m s  i n  o r d e r  to 

c o n f o r m  to t h e  p r o v i s i o n s  o f  t h i s  A c t .  T h e  b i l l  s h a l l  b e  p r e s e n t e d  t o  th e

H o u s e  a n d  S e n a t e  R u l e s  C o m m i t t e e s  f o r  i n t r o d u c t i o n  o n  t h e  f i r s t  d a y  o f  t h e

F i r s t  S e s s i o n  o f  t h e  N i n e t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e .

* S e c .  10. A S  1 6 . 0 5 . 0 9 0 ( c ) ,  1 6 . 0 5 . 0 9 4 ,  1 6 . 0 5 . 2 5 8 ,  1 6 . 0 5 . 2 5 9 ,  1 6 . 0 5 . -

3 3 0 ( c ) ,  1 6 . 0 5 . 9 3 0 ( e ) ,  1 6 . 0 5 . 9 4 0 ( 2 6 ) ,  1 6 . 0 5 . 9 4 0 ( 2 9 ) ,  1 6 . 0 5 . 9 4 0 ( 3 0 ) ,  a n d

1 6 . 0 5 . 9 4 0 ( 3 1 )  a r e  r e p e a l e d .

* S e c .  11. S e c t i o n s  5, 7, 8, a n d  9 o f  t h i s  A c t  t a k e  e f f e c t  o n  th e

e f f e c t i v e  d a t e  o f  a c o n s t i t u t i o n a l  a m e n d m e n t  r e l a t i n g  to s u b s i s t e n c e  t h a t

is a p p r o v e d  b y  t h e  v o t e r s  i n  t h e  1 9 9 0  g e n e r a l  e l e c t i o n .

*  Sec. 12. E x c e p t  a s  p r o v i d e d  i n  se c. 11 o f  t h i s  A c t ,  t h i s  A c t  t a k e s

e f f e c t  o n  t h e  l a s t  l e g i s l a t i v e  d a y  o f  t h e  S e c o n d  R e g u l a r  S e s s i o n  o f  th e

E i g h t e e n t h  A l a s k a  S t a c e  L e g i s l a t u r e .
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I N  T H E  S E N A T E

S E N A T E  B I L L  NO . g  

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S P E C I A L  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  e s t a b l i s h i n g  t h e  C o m m i s s i o n  o n  S u b s i s t e n c e

U s e  o f  F i s h  a n d  G a m e ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e

d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. C O M M I S S I O N  O N  S U B S I S T E N C E  U S E  O F  F I S H  A N D  G A M E  E S T A B L I S H ­

ED. (a) T h e r e  i s  e s t a b l i s h e d  i n  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  t h e

C o m m i s s i o n  o n  S u b s i s t e n c e  U s e  o f  F i s h  a n d  G a m e .  T h e  c o m m i s s i o n  c o n s i s t s  o f

n i n e  m e m b e r s .  M e m b e r s  o f  t h e  c o m m i s s i o n  s e r v e  w i t h o u t  c o m p e n s a t i o n ,  b u t

a r e  e n t i t l e d  t o  p e r  d i e m  a n d  t r a v e l  e x p e n s e s  a u t h o r i z e d  f o r  b o a r d s  a n d

c o m m i s s i o n s  u n d e r  A S  3 9 . 2 0 . 1 8 0 .  M e m b e r s  o f  t h e  c o m m i s s i o n  s e r v e  u n t i l  t h e  

r e p e a l  o f  t h i s  A c t  a s  p r o v i d e d  u n d e r  se c. 3 o f  t h i s  A c t .

(b) T h e  n i n e  m e m b e r s  o f  t h e  c o m m i s s i o n  c o n s i s t  o f

(1) t h e  s p e a k e r  o f  t h e  h o u s e  o f  r e p r e s e n t a t i v e s ,  o r  t h e  s p e a k ­

e r ’s d e s i g n e e ;

(2) t h e  p r e s i d e n t  o f  t h e  s e n a t e ,  o r  t h e  p r e s i d e n t ' s  d e s i g n e e ;

(3) t w o  m e m b e r s  r e p r e s e n t i n g  A l a s k a  N a t i v e s ,  a p p o i n t e d  b y  t h e

g o v e r n o r ,  w h o  s h a l l  c o n s i d e r  n o m i n a t i o n s  m a d e  b y  t h e  A l a s k a  F e d e r a t i o n  o f  

N a t i v e s  a n d  o t h e r  N a t i v e  o r g a n i z a t i o n s ;

(4) t w o  m e m b e r s  r e p r e s e n t i n g  s p o r t  f i s h e r m e n  a n d  h u n t e r s ,  a p ­

p o i n t e d  b y  t h e  g o v e r n o r ,  w h o  s h a l l  c o n s i d e r  n o m i n a t i o n s  m a d e  b y  t h e  A l a s k a  

O u t d o o r  C o u n c i l  a n d  o t h e r  s p o r t  h u n t i n g  a n d  f i s h i n g  o r g a n i z a t i o n s ;

(5) t w o  m e m b e r s  r e p r e s e n t i n g  c o m m e r c i a l  f i s h e r m e n ,  a p p o i n t e d  b y  

t h e  g o v e r n o r ,  w h o  s h a l l  c o n s i d e r  n o m i n a t i o n s  m a d e  b y  t h e  U n i t e d  F i s h e r m e n  

o f  A l a s k a  a n d  o t h e r  c o m m e r c i a l  f i s h e r m e n ' s  o r g a n i z a t i o n s ;  a n d
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(6) one member r e p r e s e n t i n g  t h e  p u b l i c ,  a p p o i n t e d  by  t h e  g o v e r ­
n o r .

(c) The c om m is s io n ,  by m a j o r i t y  v o t e  o f  t h e  m em b e r s h ip ,  s h a l l  e l e c t  a 
c h a i r  and  o t h e r  o f f i c e r s  i t  c o n s i d e r s  n e c e s s a r y  f rom  among i t s  m em b e rs h ip .

(d) I n  t h i s  s e c t i o n ,  " c o m m is s i o n "  means t h e  C om m iss io n  on S u b s i s t e n c e  
Use of F i s h  and  Game.

* S e c .  2. The C om m iss ion  on S u b s i s t e n c e  Use o f  F i s h  a nd  Game s h a l l  
s t u d y  t h e  q u e s t i o n  o f  how t o  b e s t  r e s o l v e  t h e  i s s u e  o f  s u b s i s t e n c e  u s e  o f  
f i s h  and  game i n  t h e  s t a t e .  The c om m is s io n  s h a l l  recommend t o  t h e  l e g i s ­
l a t u r e  d e f i n i t i o n s  f o r  " r u r a l , "  " c u s t o m a r y  t r a d e  and  b a r t e r , "  " w i l d  r e n ew ­
a b l e  r e s o u r c e s , "  a nd  o t h e r  k e y  t e rm s  u s e d  i n  f e d e r a l  a n d  s t a t e  l a w s ,  and  
s h a l l  make r e c o m m en d a t io n s  a s  t o  when a  s u b s i s t e n c e  p r e f e r e n c e  s h o u l d  b e  

im p lem e n te d ,  a n d  how and  t o  whom t h e  p r e f e r e n c e  s h o u l d  b e  a p p l i e d .  The 
c om m is s io n  s h a l l  r e p o r t  i t s  f i n d i n g s  a nd  r e c o m m en d a t io n s  t o  t h e  l e g i s l a t u r e  

no  l a t e r  t h a n  t h e  10th l e g i s l a t i v e  d ay  o f  t h e  F i r s t  S e s s i o n  o f  t h e  
E i g h t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e .  The c o m m is s i o n ' s  r e p o r t  may i n c l u d e  
recomm ended  c h a n g e s  i n  s t a t e  an d  f e d e r a l  l aw s  an d  r e g u l a t i o n s .

* S e c .  3. T h i s  A c t  i s  r e p e a l e d  J a n u a r y  21, 1993.

* S e c .  4. T h i s  A c t  t a k e s  e f f e c t  im m e d i a t e l y  u n d e r  AS 01 .10 .070(c) .
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#  P r o p o s e d  S u b s i s t e n c e  A m e n d m e n t s  t o  

t h e  A l a s k a  C o n s t i t u t i o n

Governor’s Version (HJR 88 and SJR 78)
• L i m i t s  s u b s is t e n c e  t o  r u r a l  r e s id e n ts

• A l l o w s  f o r  a l lo c a t i o n  a m o n g  ru r a l  r e s id e n ts  w h e n  r e s o u r c e s  a re  n o t  s u f f i c i e n t  f o r  a ll ru ra l r e s id e n ts .

• R e in s ta te s  e x is t in g  s ta te  s u b s is t e n c e  la w .
• C o m p l i e s  w i th  fe d e r a l  la w .

• R e s o lv e s  t h e  McDowell c a s e .

• M o s t  c l o s e ly  t r a c k s  e x is t in g  fe d e ra l  a n d  s ta te  la w s .  A l l o w s  s ta te  t o  r e ta in  m a n a g e m e n t  o f  f is h  a n d  g a m e .

House Judiciary Version (HJR 74, Judiciary)
• P r o v id e s  f o r  a  p r e f e r e n c e  f o r  s u b s is t e n c e  u ses  b y  r u r a l  r e s id e n ts .

• D o e s  n o t  p r e c lu d e  s u b s is t e n c e  u s e  b y  r e s id e n ts  in  n o n - r u r a l  a re a s .

• R e in s ta te s  e x is t in g  s ta te  s u b s is t e n c e  la w .

• C o m p l i e s  w i th  fe d e r a l  la w .

• R e s o lv e s  t h e  McDowell c a s e  a n d  o n c e  t e c h n i c a l  a m e n d m e n t  t o  in t e n t  la n g u a g e  is  a d d e d  in  S e c t i o n  2, a l lo w s  s ta te  
t o  re ta in  m a n a g e m e n t  o f  f is h  a n d  g a m e .

£  House Resources or “Hoffman” Version (HJR 74, Resources)
• Gives legislature authority to enact laws relating to subsistence uses which are consistent with valid federal law 

in order to retain management of fish and wildlife resources.
• Existing valid federal laws require a rural preference.
• Requires technical amendment to reinstate existing state law (except for definition of “rural”).
• Resolves the McDowell case and, once technical amendment is added, would allow state to retain management

of fish and wildlife.

Senate Resources Version (SJR 78, Resources)
• Provides for a preference for subsistence uses by rural residents.
• Does not preclude subsistence use by residents in non-rural areas.
• Reinstates existing state subsistence law, except for rural definition.
• Complies with federal law.
• Resolves the McDowell case and allows state to retain management of fish and wildlife.
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T h e  P r o b l e m
f
t

O n  D e c e m b e r  22 , 1989, th e  A la s k a  S u p r e m e  C o u r t  is s u e d  a d e c is io n  in  McDowe ll v . State th a t  the  ru  a l p r e f e r e n c e  

in  th e  s ta te  s u b s is t e n c e  la w  w a s  u n c o n s t i t u t io n a l .  T h i s  r u l in g  m a k e s  it c o n s t i t u t io n a l ly  im p o s s ib le  fo r  A la s k a  t o  e n a c t  

a  la w  c o n s i s t e n t  w ith  T i t l e  V I I I  o f  th e  A la s k a  N a t io n a l  I n te r e s t  L a n d s  C o n s e r v a t i o n  A c t  ( A N I L C A ) .  T h a t  s e c t io n  

m a k e s  fe d e ra l  o f f i c i a l s  r e s p o n s ib le  fo r  p r o v id in g  f o r  s u b s is t e n c e  uses o f  f ish  a n d  w i ld l i f e  b y  ru r a l  r e s id e n ts  o n  fe d e ra l 

p u b l i c  la n d s  u n le s s ,  in  la w s  o f  g e n e ra l a p p l i c a b i l i t y ,  th e  s ta te  p r o v id e s  f o r  s u c h  u ses. Ir order to  retain unified s ta te  

management of fish and wildlife on all lands in Alaska, a constitutional amendment is the only viable solution available 

to Alaskans.

Objectives
• A n y  s o lu t io n  m u s t  m e e t  th e  fo l l o w in g  o b je c t iv e s :

• T h e  s ta te  m u s t  re ta in  its  t r a d i t io n a l  r o le  as m a n a g e r  o f  th e  f is h  a n d  w i ld l i f e  r e s o u r c e s  in  A la s k a  in  o r d e r  t o  e n s u r e  

th e  c o n t in u e d  h e a l th  a n d  v ia b i l i t y  o f  th o s e  r e s o u r c e s ,  a s  w e ll a s  to  m a k e  s u re  m a n a g e m e n t  o f  th e  r e s o u r ce s  is r e s p o n ­

s iv e  to  th e  n e e d s  o f  A la s k a n s .

• T h e r e  s h o u ld  b e  a  p r i o r i t y  f o r  s u b s is te n c e  u ses  o f  f is h  a n d  w i ld l i f e  b y  th o s e  A la s k a n s  w h o  m o s t  re ly  o n  s u c h  u ses , 

t h e  m a jo r i t y  o f  w h o m  liv e  in  ru ra l a rea s  o f  th e  s ta te .

• T h e  g re a te s t  c e r ta in t y  a n d  p r e d i c t a b i l i t y  m u s t  b e  g iv e n  t o  a ll f i s h  a n d  w i ld l i f e  u s e rs ,  r e q u ir in g  th a t  p o te n t ia l  m a n a g e ­

m e n t  c o n f l i c t s  b e tw e e n  s ta te  a n d  fe d e ra l m a n a g e m e n t  a g e n c ie s  be  m in im iz e d .

Failure to Act
A  p r o p o s e d  c o n s t i t u t io n a l  a m e n d m e n t  m u s t  b e  a p p r o v e d  b y  t w o  th ir d s  o f  b o t h  th e  H o u s e  a n d  S e n a te  b e f o r e  b e in g  

p la c e d  o n  a  s ta te w id e ,  g e n e ra l e le c t io n  b a l lo t .  I f  t h e  L e g i s la t u r e  fa ils  t o  a c t  o n  th is  a m e n d m e n t ,  th e re  w ill b e  n o  v o te  

o f  th e  p e o p le  in  N o v e m b e r  to  d e te r m in e  i f  th e re  s h o u ld  b e  a  r u r a l  p r e fe r e n c e .  A s  a  r e s u lt ,  th e  s ta te  w ill n o t  b e  a b le  

t o  c o m e  in t o  c o m p l ia n c e  w i th  fe d e r a l  la w  f o r  a t le a s t o v e r  tw o  y e a rs  (u n t i l  th e  n e x t  s ta te w id e  e le c t io n ) .  D u r i n g  th a t  

t im e  a n d  b e g in n in g  o n  J u l y  1, th e r e  w ill b e  fe d e ra l m a n a g e m e n t  o f  s u b s is t e n c e  u s e s  o f  f is h  a n d  w i ld l i f e  o v e r  tw o - t h i r d s  

o f  A la s k a .  T h e  e x a c t  e x te n t  o f  fe d e r a l  a u th o r i t y  w il l  b e  th e  s u b j e c t  o f  l i t ig a t io n  f o r  y ea rs  t o  c o m e .  T h e r e  is n o  q u e s t io n  

t h a t  s ta te  r e s id e n ts  w ill lo s e  o p p o r t u n i t ie s  c u r r e n t ly  p r o v id e d  b y  th e  s ta te  f o r  h u n t in g  a n d  f is h in g .



What Federal Management Means
O n  J u l y  1, th e #fe d e r a l  g o v e r n m e n t  a s s u m e s  m a n a g e m e n t  a u t h o r i t y  o v e r  f is h  a n d  w i ld l i f e  o n  fe d e ra l la n d s  in  o r d e r  

t o  p r o v i d e  f o r  s u b s is t e n c e  u s e s .  S i n c e  th e  fe d e ra l  a g e n c ie s  d o  n o t  p la n  to  re le a s e  th e ir  in t e r im  p la n  u n til  J u n e  11, w e  

d o  n o t  k n o w  f o r  s u r e  w h a t  th a t  p la n  m e a n s  fo r  A la s k a n s .  H o w e v e r ,  w e  d o  k n o w  s o m e  th in g s :

• T h a t  th e  fe d e r a l  d e f i n i t i o n  o f  r u r a l  w ill  m o s t  l ik e ly  b e  m o r e  r e s t r i c t iv e  t h a n  th e  d e f i n i t i o n  th e  s ta te  has u s e d  in  th e  

p a s t ,  m e a n in g  th a t  fe w e r  A la s k a n s  w ill b e  g ra n te d  th e  s u b s is t e n c e  p r io r i t y .

• T h a t  th e  g e o g r a p h i c  s c o p e  o f  fe d e r a l  j u r i s d i c t i o n  w ill m o s t  l ik e ly  b e  n a r r o w  t o  s ta r t w i th  (p r im a r i l y  w i ld l i f e  o n ly  

w h e n  o n  fe d e r a l  la n d s ) ,  b u t  w ill  b e  s u b je c t  t o  in te n s e  l i t ig a t io n  a n d  c o u l d  v e ry  w e ll  b e  e x p a n d e d  to  in c lu d e  a ll f is h  

in  a il  n a v ig a b le  w a te r s  a n d  th e  t e r r i t o r ia l  sea , as w e ll a s  w i ld l i f e  th a t  m ig r a te  b e tw e e n  fe d e ra l a n d  s ta te  la n d s .

• T h a t  fe d e ra l la n d  m a n a g e m e n t  a g e n c ie s  h a v e  d i f f e r e n t  s ta n d a r d s  f o r  m e a s u r in g  a  f is h  o r  w i ld l i f e  p o p u la t io n ’s h e a l th  

a n d  v ia b i l i t y .  T h e s e  d i f f e r e n c e s  c o u l d  re s u lt  in  a  m o r e  c o n s e r v a t i v e  m a n a g e m e n t  a p p r o a c h ,  re s u lt in g  in  f e w e r  h u n ­

t in g  a n d  f is h in g  o p p o r t u n i t i e s  f o r  A la s k a n s .

• T h a t  fe d e ra l a g e n c ie s  are  m o r e  s u s ce p t ib le  t o  n a tio n a l p o l i t i c a l  p re s su re s  e x e r te d  b y  a n im a l r ig h ts  g ro u p s  a n d  a n t i - h u n t ­
in g  a n d  a n t i - t r a p p in g  f o r c e s .

• T h a t  th e  u n c e r t a in t i e s  c r e a t e d  b y  d u a l  m a n a g e m e n t  c o u l d  m a k e  it d i f f i c u l t  t o  d e t e r m in e  w h a t  s u rp lu s e s  a re  a v a i la b le  

f o r  h a r v e s t  a n d  r e s u lt  in  m o r e  c o n s e r v a t i v e  m a n a g e m e n t  a p p r o a c h e s  b y  b o th  t h e  s ta te  a n d  fe d e ra l  g o v e r n m e n t s .

• T h a t  fe d e r a l  m a n a g m e n t  w il l  b e  c o n d u c t e d  b y  a F e d e r a l  M a n a g m e n t  B o a r d  a n d  th a t  A la s k a n s  w ill h a v e  s i g n i f i c a n t ly  

le ss  in v o l v e m e n t  in  th e  r e g u la to r y  p r o c e s s .

• A l t h o u g h  t h e  fe d e r a l  a g e n c ie s  s a y  th e y  w a n t  to  c o o p e r a t e  w ith  s ta te  f is h  a n d  g a m e  m a n a g e r s ,  th e y  h a v e  d e s ig n e d  

a  s t a n d - a lo n e  p r o g r a m  th a t  g iv e s  t h e m  v i r tu a l  v e to  p o w e r  o v e r  a ll f is h  a n d  g a m e  m a n a g e m e n t  d e c is io n s  o n  fe d e r a l  

la n d s ,  o r  t w o - t h i r d s  o f  th e  s ta te . F o r  e x a m p le ,  i f  t h e  s t a t e  a p p r o v e d  r e g u la t io n s  a l lo w in g  a  h ig h e r  s p o r t  h a r v e s t  

t h a n  fe d e ra l  o f f i c i a l s  d e e m e d  a p p r o p r ia te ,  th e  fe d e ra l  m a n a g e r s  c o u l d  v e t o  th a t  a l lo w a b le  h a rv e s t .

• A l t h o u g h  fe d e r a l  a g e n c ie s  d o  n o t  p la n  t o  c o n t r a c t  w i th  t h e  s ta te , th e y  h a v e  a c k n o w le d g e d  c o n t r a c t in g  w ith  t r ib a l  

o r g a n iz a t io n s  is u n d e r  c o n s id e r a t io n .

Amending the State Constitution is the Only Answer
A m e n d i n g  t h e  s ta te  c o n s t i t u t i o n  is th e  c le a n e s t  w a y  t o  a l lo w  th e  s ta te  t o  a g a in  b e  c o n s i s t e n t  w i th  A N I L C A  a n d  

p r o v id e  a  s u b s is t e n c e  p r i o r i t y  f o r  r u r a l  re s id e n ts . S u c h  a n  a m e n d m e n t  w o u ld  e n s u r e  th a t  th e  s ta te  w o u ld  re ta in  m a n a g e ­

m e n t  o f  f is h  a n d  w i ld l i f e  o n  fe d e r a l  la n d ,  a  g o a l  w h i c h  p la y e d  a m a j o r  r o le  in  th e  s t a t e h o o d  m o v e m e n t .  I n  a d d i t i o n ,  

it w o u l d  p e r m i t  th e  s ta te  t o  e n s u r e  t h a t  r u r a l  r e s id e n ts  m o s t  r e l ia n t  o n  f is h  a n d  w i ld l i f e  h a v e  th e  n e ce s s a r y  o p p o r ­

t u n i t i e s  t o  ta k e  th o s e  r e s o u r c e s  w h e n  n e e d e d .  T h e  s ta te  h a s  a t t e m p te d  to  d o  s o  f o r  m o r e  t h a n  10 y e a rs  n o w ,  o n l y  t o  

b e  s t y m ie d  b y  o n e  c o u r t  d e c i s io n  a f t e r  a n o th e r .  B y  a u t h o r i z in g  a s u b s is t e n c e  p r i o r i t y  f o r  r u r a l  r e s id e n ts  in  t h e  A la s k a  

C o n s t i t u t i o n ,  th e  s ta te  w o u ld  h a v e  c ie a r  a u th o r i ty  t o  F in a lly  im p le m e n t  w h a t  h a s  b een  s ta te  p o l i c y  f o r  m o r e  th a n  a  d e ca d e .



Other Ofrtions

S h o r t  o f  a m e n d in g  th e  s ta te  c o n s t i t u t i o n ,  th e re  a re  tw o  o t h e r  o p t i o n s  a v a i la b le  t o  th e  s ta te  in  o r d e r  t o  re ta in  m a n a g e ­
m e n t  o f  f is h  a n d  w i ld l i f e :

• C h a l l e n g e  A N I L C A  in  fe d e r a l  c o u r t

T h e  a d m in is t r a t io n  c o u l d  g o  t o  c o u r t  o v e r  th e  c o n s t i tu t io n a l i t y  o f  th e  r e q u ir e m e n ts  o f  A N I L C A .  H o w e v e r ,  a D e p a r t ­

m e n t  o f  L a w  a n a ly s is  (s e e  a t t a c h e d  le t te r  f r o m  M r .  T h o m a s  K o e s t e r ,  A s s i s t a n t  A t t o r n e y  G e n e r a l )  in d ic a te s  th a t  s u c h  

a c h a l le n g e  h as  l i t t le  c h a n c e  o f  s u c c e s s .  I n  a d d i t io n ,  th e  s ta te  h a s  s u p p o r t e d  th e  ru ra l s u b s i s t e n c e  p r e f e r e n c e  c o n t a in e d  
in  A N I L C A  fo r  o v e r  10 y e a r s  a n d  s u c h  a  lega l ch a l le n g e  w o u ld  b e  t o ta l ly  c o n t r a r y  t o  p a s t  a n d  c u r r e n t  s ta te  p o l i c y .  

A n o t h e r  s u g g e s t io n  h as b e e n  to  c h a l le n g e  A N I L C A  o n  th e  b a s is  th a t  th e  d e f i n i t i o n  o f  s u b s is t e n c e  is v a g u e .  H o w e v e r ,  

C o n g r e s s  v e r y  c l e a r ly  d e f in e d  s u b s is t e n c e  u se s  in  A N I L C A  as “ th e  c u s t o m a r y  a n d  t r a d i t io n a l  u se  o f  f is h  a n d  g a m e ”  

in  ru r a l  a re a s  f o r  f o o d ,  c r a f t s ,  a n d  c u s t o m a r y  s h a r in g  a n d  e x c h a n g e .

• A m e n d  A N I L C A

A N I L C A  w a s  c r a f t e d  a s  c o m p r o m i s e  le g is la t io n  w h ic h  b a la n c e d  a n u m b e r  o f  c o m p e t i n g  in te re s ts .  T h e  s ta te  p a r t i c i ­

p a te d  in  th e  f in a l c o m p r o m i s e .  A m e n d i n g  A N I L C A  w o u l d  r e q u ir e  a n  a g r e e m e n t  a m o n g  th e  s ta te ,  th e  A la s k a  N a t iv e  

c o m m u n i t y ,  a n d  th e  A la s k a  C o n g r e s s io n a l  d e le g a t io n  a t th e  v e r y  m in im u m .  T h e r e  is v i r t u a l l y  n o  c h a n c e  o f  r e a c h in g  

a n y  k in d  o f  a g r e e m e n t  o n  h o w  A N I L C A  c o u l d  b e  c h a n g e d  to  b e  c o n s i s t e n t  w i th  th e  s t a t e ’s c o n s t i t u t i o n ,  yet s t il l  p r o ­

v id e  f o r  s u b s is t e n c e  u ses  o f  r u r a l  r e s id e n ts .  A n o t h e r  o p t i o n  w o u l d  b e  t o  a sk  C o n g r e s s  t o  a m e n d  A N I L C A  to  c l e a r ly  

p r e e m p t  s ta te  law  a n d  r e q u ir e  th e  s ta te  t o  g iv e  ru r a l  r e s id e n ts  a s u b s is t e n c e  p r i o r i t y  s ta te w id e ,  in  s p ite  o f  th e  S u p r e m e  

C o u r t ’s in t e r p r e ta t io n  o f  o u r  s ta te  c o n s t i t u t i o n .  B e c a u s e  o f  s ta te  s o v e r e ig n ty  p r in c ip le s ,  th is  w a s  n o t  c o n s id e r e d  to  

be  a n  o p t i o n  th a t  th e  s ta te  s h o u ld  w i l l in g ly  s u p p o r t .

S o m e  p e o p le  h a v e  r e c o m m e n d e d  o t h e r  o p t io n s ,  b u t  th e s e  h a v e  b e e n  r e je c t e d  b y  t h e  s ta te :

• U s e  c u r r e n t  m a n a g e m e n t  t o o l s  c r e a t iv e ly  to  b e n e f i t  r u r a l  r e s id e n ts

P r i o r  t o  t h e  s ta te ’s 1978 s ta tu te  g iv in g  s u b s is t e n c e  u se s  a  p r io r i t y ,  th e  B o a r d s  o f  F i s h e r ie s  a n d  G a m e  h a d  th e  a u t h o r i ­

ty  t o  p r o v id e  f o r  s u b s is t e n c e  u se s  u s in g  t h e  t r a d i t io n a l  r e g u la to r y  t o o l s  o f  m e t h o d s  a n d  m e a n s .  S o m e  p e o p le ,  in c lu d in g  

th e  A la s k a  O u t d o o r  C o u n c i l ,  h a v e  a r g u e d  th a t  th e s e  t o o l s  c o u l d  b e  u s e d  c r e a t iv e ly  t o  e x p l i c i t l y  f a v o r  r u r a l  r e s id e n ts .  

H o w e v e r ,  a n y  d i r e c t  a t t e m p t  b y  t h e  b o a r d s  t o  im p le m e n t  s u c h  a  p r i o r i t y  t h r o u g h  r e g u la t io n s  w o u l d  b e  s u b je c t  t o  th e  

s a m e  c o n s t i t u t i o n a l  c h a l le n g e  as t h e  ru r a l  p r e f e r e n c e  s t r u c k  d o w n  in  McDowell. I n  a d d i t i o n ,  s im p ly  u s in g  th e se  t o o l s  

w o u ld  n o t  s a t is fy  th e  r e q u ir e m e n ts  o f  A N I L C A ,  re su lt in g  in  fe d e ra l ta k e o v e r .  F in a l ly ,  im p r o v e d  m e a n s  o f  a c ce s s  th r o u g h ­
o u t  th e  s ta te  h a v e  g r e a t ly  r e d u c e d  th e  a b i l i t y  t o  a d d re s s  s u b s is t e n c e  u s e s  t h r o u g h  s u c h  r e g u la to r y  m e a n s .

• A m e n d  b o th  s ta te  a n d  fe d e r a l  la w

G o v e r n o r  C o w p e r  o r ig in a l l y  p r o p o s e d  a m e n d in g  s ta te  la w  to  p r o v id e  a  s u b s is t e n c e  p r i o r i t y  t h r o u g h  s o m e  k in d  o f  

in d iv id u a l iz e d  p e r m it t in g  s y s te m ,  a n d  t h e n  a m e n d  A N I L C A  to  c o n f o r m  t o  th e  s ta te  la w . S ta te  o f f i c i a l s  w e n t  t o  g re a t  

le n g th s  a t t e m p t in g  t o  d e v e lo p  a s y s te m  t h a t  w o u ld  b e  c o n s i s t e n t  w i th  th e  s ta te  c o n s t i t u t i o n .  T h i s  a p p r o a c h  w a s  e v e n t u ­

a lly  r e je c t e d  b e c a u s e  1) it w o u l d  b e  e x t r e m e ly  b u r d e n s o m e  a n d  in t r u s iv e  o n  th o s e  A la s k a n s  it w a s  in t e n d e d  to  p r o t e c t ;  

2 ) it w o u l d  c r e a t e  a  la rg e , c u m b e r s o m e  b u r e a u c r a c y  w ith  a  c o s t  o f  m a n y  m i l l i o n s  o f  d o l la r s  a  y e a r ; 3 ) it w a s  e s t im a te d  

th a t  a t  le a s t 10 0 ,00 0  in d iv id u a l  d e t e r m in a t io n s  w o u ld  n e e d  t o  b e  m a d e ,  a ll  o f  t h e m  s u b j e c t  to  a p p e a ls  a n d  l i t ig a t io n ;  

4 )  it w o u l d  r e q u ir e  a  m in im u m  o f  th r e e  t o  f o u r  y e a r s  t o  e s ta b l is h  s u c h  a  s y s te m  a n d  t o  m a k e  th e  in t i t ia l  d e t e r m in a t io n s ;  

a n d  5 ) th e r e  w a s  a s e r io u s  q u e s t io n  w h e th e r  s u c h  a  s y s te m  w o u ld  b e  c o n s i s t e n t  w i t h  th e  A la s k a  C o n s t i t u t i o n  as in t e r ­

p re te d  in  M cDowe ll. W i t h o u t  a n  a m e n d m e n t  t o  A N I L C A ,  w h i c h  w o u ld  b e  d i f f i c u l t  t o  a c h ie v e ,  th is  a p p r o a c h  w o u l d  

s till r e s u lt  in  th e  s ta te  b e in g  o u t  o f  c o m p l ia n c e  w ith  fe d e r a l  la w , r e s u l t in g  in  fe d e r a l  t a k e o v e r  o f  f is h  a n d  w i ld l i f e  

m a n a g e m e n t .



State Actions to be Taken if the Legislature Fails to Act
T h e  m o s t  p ress 'tag  is su e  f a c in g  th e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  is h o w  to  p r e p a r e  f o r  th e  u p c o m in g  s u m m e r  a n d  

fa ll h u n t in g  s e a s o n s .  T h o s e  p r e p a r a t io n s ,  w h i c h  w ill in c lu d e  a n  e m e r g e n c y  m e e t in g  o f  th e  B o a r d  o f  G a m e ,  a re  c u r r e n t ­

ly  o n  h o ld  u n t i l  th e  fe d e ra l g o v e r n m e n t  a n n o u n c e s  its  ru le s  i o r  J u l y  1 o n ,  a n d  u n t i l  th e  S u p e r i o r  C o u r t  ru le s  o n  th e  
s e v e ra b il i ty  q u e s t io n .  A t  is su e  is w h e th e r  th e  e n t ir e  s u b s is t e n c e  la w  w a s  s t r u c k  d o w n  b y  last D e c e m b e r ’s S u p r e m e  C o u r t  

d e c is io n  o r  j u s t  th e  p o r t i o n  th a t  p r o v id e s  f o r  a  ru r a l  p r e f e r e n c e .  T h e  s ta te  h a s  r e q u e s te d  th e  c o u r t  t o  e x p e d ite  its r u l in g .

I f  t h e  C o u r t  ru le s  th a t  th e  s u b s is t e n c e  la w  is s till v a l id ,  b u t  th a t  a ll A la s k a n s  q u a l i f y  as s u b s is t e n c e  u se rs , th e  B o a r d  

o f  G a m e  a n d  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  w ill  re v ie w  h u n t s  a r o u n d  th e  s ta te  t o  d e t e r m in e  w h e th e r  s e a s o n s  a n d  

b a g  l im it s  w il l  n e e d  t o  b e  a d ju s t e d  t o  a c c o m o d a t e  t h e  in c r e a s e d  n u m b e r  o f  p e o p le  e lig ib le  f o r  s u b s is t e n c e  h u n t in g  a n d  

f is h in g .  R e s t r i c t i o n s  m a y  n e e d  to  b e  p la ce d  o n  s u b s is te n ce  h a r v e s t s ,  o r  g e n e ra l n o n - s u b s i s t e n c e  h u n t in g  m a y  n e e d  to  

be  c a p p e d ,  d e p e n d in g  o n  h o w  th e  S u p e r i o r  C o u r t  ru le s . O n  t h e  o t h e r  h a n d ,  th e  b o a r d  m a y  b e  p e r m i t t e d  to  p r o v id e  

fo r  s u b s is t e n c e  u ses  o n  s ta te  la n d s ,  b u t  w i t h o u t  a  p r io r i t y .

G f  p a r t i c u la r  c o n c e r n  a re  th e  a p p r o x im a te ly  180 d r a w in g  p e r m i t  h u n t s  w h i c h  a re  s c h e d u le d ,  b e g in n in g  in  e a r ly  A u ­

g u s t. A d m i n i s t r a t i o n  o f  th e s e  h u n t s  is  t im e - c o n s u m in g .  O n c e  t h e  d e p a r tm e n t  k n o w s  w h i c h  h u n t s  w il l  o c c u r  a n d  w i t h  

w h a t  s e a s o n s  a n d  b a g  l im its ,  a p p r o x im a te ly  t w o  m o n t h s  is n e e d e d  t o  p r o c e s s  th e m .  L a s t  y e a r  m o r e  th a n  2 5 ,0 0 0  p e o p le  

w e re  d r a w n  f o r  th e  178 p e r m it  h u n t s  th a t  w e re  h e ld .  O v e r  8 0 ,0 0 0  a p p l i c a t io n s  f o r  th e  h u n t s  w e r e  s u b m i t te d .  T h e  s ta te  

s til l d o e s  n o t  h a v e  e n o u g h  in f o r m a t i o n  to  p r o c e e d  w i th  th e  n o r m a l  p r o c e s s  f o r  th i s  y e a r ’s p e r m i t  h u n ts .  A s  a r e s u l t ,  
th is  y e a r ’s h u n t s  w il l  b e  d e la y e d ,  b u t  b y  h o w  lo n g  is s till u n k n o w n .

T h e  o t h e r  u n k n o w n  is th e  fe d e r a l  g o v e r n m e n t .  S i n c e  m a n y  w i ld l i f e  p o p u la t io n s  m ig r a te  b a c k  a n d  f o r th  b e tw e e n  

s ta te , fe d e r a l  a n d  p r i v a t e  la n d s ,  it  is a b s o lu t e ly  e s s e n t ia l t o  k n o w  w h a t  fe d e r a l  p la n s  a re . F o r  e x a m p le ,  i f  a  c e r ta in  

n u m b e r  o f  a n im a ls  w il l  b e  ta k e n  f r o m  a  p a r t i c u la r  c a r ib o u  h e r d  w h i l e  i t ’s o n  fe d e r a l  la n d s ,  t h e  s ta te  w il l  n e e d  to  a d ju s t  
th e  a l lo w a b le  t a k e  o n  a d ja c e n t  s ta te  a n d  p r iv a te  la n d s  a c c o r d i n g ly .  T h e  s ta te  w ill  n o t  b e  a b le  t o  m a n a g e  o n  s ta te  a n d  

p r iv a te  la n d s  u n t i l  t h e  fe d e ra l  g o v e r n m e n t  m a k e s  its  d e c is io n s  p u b l i c .



Answers to Some Other Arguments

“ A la s k a n s  d o n ’t s u p p o r t  a s u b s is t e n c e  p r i o r i t y . ”  T h i s  is s im p ly  n o t  t r u e .  T i m e  a n d  a g a in ,  A la s k a n s  h a v e  c o n s i s t e n t ­

ly  s h o w n  th e ir  s u p p o r t  f o r  a  s u b s is t e n c e  p r i o r i t y  f o r  ru r a l  r e s id e n ts :  in  th e  1978 s u b s is t e n c e  s t a tu te ,  t h r o u g h o u t  th e  

A N I L C A  le g is la t iv e  p r o c e s s ,  in  t h e  1982 s ta te w id e  b a l lo t  r e f e r e n d u m ,  a n d  in  th e  1986 s u b s is t e n c e  s ta tu te .  R e c e n t  p o lls  

s h o w  th a t  A l a r,k a n s  s u p p o r t  a  r u r a l  p r e f e r e n c e  b y  a  2 t o  1 m a r g in .

“ T h e  S u p r e m e  C o u r t  g a v e  all A la s k a n s  e q u a l  r ig h ts ,  a n d  a  c o n s t i t u t io n a l  a m e n d m e n t  w o u ld  t a k e  th o s e  r ig h ts  a w a y ."  

N o t  t r u e  a ls o .  G o v e r n o r  C o w p e r ’s  p r o p o s e d  c o n s t i t u t io n a l  a m e n d m e n t  w o u ld  m e r e ly  e x e m p t  t h e  s u b s is t e n c e  p r i o r i t y  

la w  f r o m  th e  c o n s t i t u t i o n ’s  e q u a l a c c e s s  p r o v is i o n s .  T h e  a m e n d m e n t  w o u l d  c l a r i f y  th a t  th e  L e g i s la t u r e  d o e s  h a v e  th e  

a u t h o r i t y  t o  g ra n t  a  p r e f e r e n c e  b a s e d  o n  r e s id e n c y  f o r  s u b s is t e n c e  u se s . G r a n t i n g  a  p r e f e r e n c e  o r  a n  e x e m p t io n  b a se d  

o n  r e s id e n c y  is n o t h in g  n e w ; m a n y  s ta te  p r o g r a m s  tre a t p e o p le  d i f f e r e n t l y  b e c a u s e  o f  w h e r e  t h e y  l i v e  in  th e  s ta te , 

a n d  r ig h t f u l l y  so .

“ T h e  fe d e r a l  g o v e r n m e n t  w ill  m e r e ly  c o n t r a c t  w i th  th e  s ta te  t o  r u n  th e  e x is t in g  p r o g r a m ;  n o t h in g  w ill  c h a n g e . ”  

T h e  fe d e ra l  g o v e r n m e n t  h a s  d e s ig n e d  a s ta n d - a lo n e  p r o g r a m  in  o r d e r  t o  m a n a g e  f is h  a n d  w i ld l i f e  f o r  s u b s is t e n c e  u ses, 

a n d  h a s  n o  in t e n t i o n  o f  c o n t r a c t i n g  t h o s e  r e s p o n s ib i l i t ie s  o u t  t o  t h e  s t a t e . ”  T h i s  p r o g r a m  g iv e s  th e  fe d e r a l  a g e n c ie s  

a b s o lu te  v e to  a u th o r i t y  o v e r  e v e ry  m a n a g e m e n t  d e c is io n  m a d e  b y  s ta te  f is h  a n d  g a m e  m a n a g e rs  o n  fe d e ra l la n d s . F e d e r a l 

a g e n c ie s  h a v e  a lso  in d i c a t e d  th e y  a r e  c o n s id e r in g  c o n t r a c t i n g  w i t h  t r ib a l  o r g a n iz a t io n s  s u c h  a s  r e g io n a l ,  n o n - p r o f i t  
N a t iv e  c o r p o r a t i o n s ,  f o r  c e r ta in  f u n c t i o n s .  T h e  s ta te  s u p p o r t s  a  u n i f i e d  m a n a g e m e n t  s y s te m .  D u a l  m a n a g e m e n t  w ill 

c a u s e  m a j o r  p r o b l e m s  a n d  m u l t ip le  m a n a g m e n t  w i l l  b e  a  n ig h tm a r e .



Kenaitze Problem: Rural Definition
T h e  P r o b l e m :  T h e  s ta te  d e f in i t i o n  o f  “ r u r a l  a r e a ”  is in c o n s is t e n t  w i th  A N I L C A .  E i t h e r  th e  s ta te  o r  t h e  fe d e ra l

la w  m u s t  b e  ch a f tg e d  f o r  th e  s ta te  t o  re ta in  f is h  a n d  g a m e  m a n a g e m e n t .
»

R e la t io n  to  McDowell:  T h i s  in c o n s i s t e n c y  is a  s e p a r a te  p r o b le m  f r o m  th e  M cDowe ll p r o b le m  ( c o n s t i t u t i o n a l  p r o h i ­

b i t io n  o f  a  ru ra l p r i o r i t y ) .  U n t i l  McDowell is  f ix e d ,  t h e  s ta te  c a n n o t  d e a l w i th  a r u r a l  p r io r i t y ,  e i t h e r  to  d e f in e  it in  

s ta te  la w , o r  t o  a t t e m p t  t o  c o n v i n c e  C o n g r e s s  t o  d e f in e  it.

A N I L C A :  T h e  fe d e ra l  s u b s is t e n c e  la w  a l lo w s  th e  s ta te  t o  re ta in  m a n a g e m e n t  o f  f is h  a n d  g a m e  o n  fe d e r a l  la n d s  

i f  th e  s ta te  h a s  t h e  s a m e  d e f i n i t i o n  o f  a n d  p r i o r i t y  f o r  s u b s is t e n c e  u se s  as th e  fe d e ra l la w . A N I L C A  d e f in e s  “ s u b s is ­

t e n c e  u s e s ”  as c u s t o m a r y  a n d  t r a d i t io n a l  u s e s  b y  “ r u r a l  A la s k a  r e s id e n t s ,"  b u t  d o e s  n o t  d e f in e  “ r u r a l . ”

S ta te  L a w :  In  th e  1986 s ta te  s u b s is t e n c e  la w , th e  le g is la tu r e  d e f in e d  “ r u r a l  a r e a ”  as p la ce s  in  t h e  s ta te  in  w h i c h  

t h e  n o n c o m m e r c ia l  u se  o f  f ish  a n d  g a m e  is “ a  p r in c ip a l  c h a r a c t e r i s t i c ”  o f  th e  e c o n o m y .  T h i s  d e f i n i t i o n  w a s  s p e c i f i c a l ­

ly  c e r t i f i e d  b y  t h e  D e p a r t m e n t  o f  I n t e r io r  as b e in g  c o n s i s t e n t  w ith  A N I L C A  a n d  its  le g is la t iv e  h is to r y .

K e n a i t z e  C h a l l e n g e :  T h e  s ta te  d e f in i t i o n  o f  “ ru r a l  a r e a "  w a s  c h a l le n g e d  in  th e  K e n a i t z e  c a s e .  P l a i n t i f f  a r g u e d  th a t  

a s  u se d  in  A N I L C A ,  “ r u r a l”  w a s  t ie d  t o  p o p u la t i o n  le v e ls  o r  d e n s it ie s .

D i s t r i c t  C o u r t  R u l i n g :  T h e  U . S .  D i s t r i c t  C o u r t  in  A n c h o r a g e  ru le d  in  th e  s t a t e ’s f a v o r ,  h o ld in g  th a t  th e  s ta te  d e f i n i ­

t i o n  w a s  c o n s i s t e n t  w i th  A N I L C A .

N in th  C i r c u i t  D e c i s i o n :  T h e  fe d e r a l  c o u r t  o f  a p p e a ls  r e v e r s e d ,  h o ld in g  th a t  “ r u r a l”  a s  u se d  in  A N I L C A  m u s t  h a v e  

s o m e  l in k  t o  p o p u la t io n  le v e l,  a n d  th a t  th e  s ta t e ’s r e l ia n c e  o n  fe d e ra l le g is la t iv e  h is to r y  a n d  o n  th e  S e c r e t a r y  o f  I n te r i ­

o r ’s c e r t i f i c a t io n  o f  c o n s i s t e n c y  h a d  b e e n  m is p la c e d .  T h e  s ta te  u n s u c c e s s fu l ly  p e t i t io n e d  f o r  r e v ie w  b y  th e  U . S .  S u p r e m e  

C o u r t .

R e s u l t  o f  I n c o n s i s t e n c y ;  U n d e r  th e  n in t h  c i r c u i t  r u l in g ,  th e  s ta te  d e f i n i t i o n  o f  s u b s is t e n c e  is n o  lo n g e r  c o n s i s t e n t  

w i th  A N I L C A ,  b e c a u s e  o f  th e  in c o n s i s t e n c y  o f  th e  r u r a l  d e f in i t io n .  T h u s ,  u n le s s  e i th e r  th e  s ta te  o r  th e  fe d e r a l  la w  
is c h a n g e d ,  th e  s ta te  c a n n o t  c o n t i n u e  t o  m a n a g e  f is h  a n d  g a m e  o n  fe d e r a l  la n d .

A t t e m p t  to  C h a n g e  A N I L C A :  In  th e  s p r in g  o f  1989, th e  s ta te , w i th  th e  h e lp  o f  C o n g r e s s m a n  Y o u n g ,  a t t e m p te d  

t o  t e c h n i c a l l y  a m e n d  A N I L C A  b y  i n c o r p o r a t i n g  th e  s ta t e ’s d e f in i t i o n  o f  “ r u r a l  a r e a ”  in to  th e  fe d e ra l  la w . T h i s  a t ­

t e m p t  w a s  s ta lle d  b y  o p p o s i t i o n  f r o m  r u r a l  g r o u p s .

M c D o w e l l :  W h i l e  th e  s ta te  w a s  e v a lu a t in g  its  o p t i o n s ,  th e  A la s k a  S u p r e m e  C o u r t  in  McDowell r u le d  th a t  u n d e r  

t h e  A la s k a  C o n s t i t u t i o n ,  th e  s ta te  c a n n o t  d e f in e  a n d  p r o v id e  f o r  s u b s is t e n c e  in  te r m s  o f  r u ra l .  T h i s  r e m o v e d  t h e  s ta te ’ s 

a b i l i t y  t o  d e a l w i th  th e  d e f i n i t i o n  o f  “ r u r a l ”  in  its  o w n  s ta tu te s ,  a n d  r e m o v e d  th e  s t a t e ’s le v e ra g e  in  a t t e m p t in g  to  

o b t a in  a d e f i n i t i o n  o f  “ r u r a l ”  in  A N I L C A ,  b e c a u s e  th e  s ta te  c a n  n o  lo n g e r  c o n s t i t u t io n a l ly  m a n a g e  f o r  s u b s is t e n c e  

o n  a ru r a l  b a s is .

“ R u r a l ”  in  A N I L C A :  A l t h o u g h  th e  a p p e a ls  c o u r t  d e c id e d  th a t  th e  s ta t e ’s d e f in i t i o n  o f  “ r u r a l  a re a ”  w a s  n o t  c o n s i s ­

t e n t  w ith  A N I L C A ,  a n d  th a t  a  c o n s i s t e n t  d e f in i t i o n  w o u ld  h a v e  to  in v o l v e  p o p u la t io n  le v e ls , th e  c o u r t  d id  n o t  s ta te  

w h a t  s u c h  a  d e f i n i t i o n  w o u l d  l o o k  lik e . S in c e  t h a t  t im e ,  th e  U . S .  D i s t r i c t  C o u r t  (w h i c h  h a s  th e  ca s e  a g a in  o n  r e m a n d )  

h a s  r e fu s e d  t o  is s u e  f u r th e r  g u id e l in e s  t o  a n  a c c e p t a b le  d e f in i t i o n ,  b u t  h a s  a ls o  d e c id e d  th a t  th e  n in th  c i r c u i t  d e c is io n  

d o e s  n o t  n e c e s s a r i ly  m e a n  th a t  th e  e n t i r e  K e n a i  P e n in s u la  is r u ra l .

“ R u r a l ”  as o f  J u l y  1 ,1 9 9 0 :  I n  a n t i c ip a t io n  o f  fe d e r a l  m a n a g e m e n t  a f t e r  J u l y  1, th e  fe d e ra l a g e n c ie s  a re  c o n s id e r in g  

a  d e f i n i t i o n  o f  r u r a l  w h i c h  w o u ld  in c o r p o r a te  t w o  p o p u la t io n  le v e ls ; as w e  u n d e r s ta n d  it, c o m m u n i t i e s  w i th  p o p u la ­

t io n s  a b o v e  7 ,0 0 0  w o u ld  n o t  b e  r u r a l ,  c o m m u n i t i e s  w i th  p o p u la t io n s  o f  le ss  t h a n  2 ,5 0 0  w o u ld  in  m o s t  ca s e s  b e  ru ra l ,  

a n d  c o m m u n i t i e s  in  b e tw e e n  m a y  b e  ru r a l  d e p e n d in g  o n  s u c h  fa c t o r s  as f is h  a n d  g a m e  u s e ,  d e v e lo p m e n t  a n d  d iv e r s i t y  

o f  th e  e c o n o m y ,  t r a n s p o r t a t io n ,  c o m m u n i c a t i o n ,  in f r a s t r u c t u r e ,  e d u c a t i o n a l  a n d  c u l t u r a l  in s t i t u t io n s .

S u m m a r y :  T h e  d e f i n i t i o n  in  t h e  1986 s ta te  s t a tu t e  o f  “ ru r a l  a r e a ”  h a s  b e e n  f o u n d  in c o n s is t e n t  w ith  A N I L C A ,  b u t  

t h e  s ta te  c a n n o t  r e p la c e  th a t  d e f in i t i o n  w i th  a n o t h e r  o n e  u n le s s  th e  M cDow e ll c o n s t i t u t io n a l  p r o b l e m  is a d d r e s s e d  

f ir s t .  F u r t h e r  th e r e  is l i t t le  g u id a n c e  a b o u t  w h a t  d e f in i t i o n  w o u ld  b e  c o n s i s t e n t  w ith  th e  n in th  c i r c u i t ’s r e a d in g  o f  

A N I L C A .
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Chronology of the State’s Subsistence Law

ii
1978 S t a t e ’s  f ir s t  s u b s i s t e n c e  la w : T h e  s ta te  p a sse s  its f i r s t  s u b s is t e n c e  la w  w h i c h ,  o n c e  s u s ta in e d  y ie id  h a s  b e e n  e n s u r e d ,  

r e q u ir e s  th a t s u b s is t e n c e  u se s  b e  a l lo w e d ,  w i th  a p r i o r i t y  i f  n e ce s s a r y .  T h e  la w  d e f in e s  s u b s is t e n c e  u se s  a s  ‘ ‘c u s t o m a r y  a n d  

t r a d i t io n a l  u s e s "  o f  f is h  a n d  g a m e  f o r  s p e c i f i c  p u r p o s e s  s u c h  as f o o d .

1980 A N I L C A :  C o n g r e s s  p a sse s  th e  A la s k a  N a t io n a l  In te r e s t  L a n d s  C o n s e r v a t i o n  A c t ,  c r e a t in g  104 m i l l i o n  a c r e s  o f  n e w  

n a t io n a l  p a r k s ,  p re s e rv e s  a n d  w i ld l i f e  r e fu g e s .  T i t l e  V I I I  o f  th a t  a c t  m a n d a te s  th a t  th e  s ta te  m a in ta in  a  s u b s is t e n c e  h u n t in g  

a n d  f is h in g  p r e f e r e n c e  f o r  r u r a l  r e s id e n ts ,  o r  f o r f e i t  m a n a g e m e n t  o f  th e s e  s u b s is t e n c e  u se s  o n  p u b l i c  la n d s .  I f  t h e  s ta te  fa ils  

t o  p r o t e c t  s u b s is t e n c e  a s  d e s c r ib e d  in  A N I L C A ,  th e  a c t  s t ip u la te s  th a t  th e  fe d e ra l g o v e r n m e n t  w il l  ta k e  o v e r  m a n a g e m e n t  o f  

f ish  a n d  w i ld l i f e  o n  th e  tw o - t h i r d s  o f  th e  s ta te  th a t  is fe d e r a l  la n d .

1982 C o n s i s t e n c y :  T h e  j o i n t  B o a r d s  o f  F i s h e r ie s  a n d  G a m e  a d o p t  a  r e g u la t io n  s p e c i f y in g  th a t  c u s t o m a r y  a n d  t r a d i t io n a l  

u ses a re  ru ra l u se s , a n d  th e  D e p a r t m e n t  o f  I n t e r io r  c e r t i f ie s  th e  s t a t e ’s c o n s i s t e n c y  w ith  A N I L C A .

1982 R e p e a l  in i t ia t iv e :  A  s ta te w id e  e f f o r t  t o  r e p e a l th e  s u b s is t e n c e  la w  fa ils  b y  a la rg e  m a r g in  a t t h e  p o l ls .

1983 S u b s is t e n c e  s u i t :  S e v e r a l  A la s k a n s  f i le  su it  a g a in s t  th e  s ta te  s u b s is t e n c e  la w . I n  M cDowe ll v. State, t h e y  a r g u e  th a t

th e  la w  d e n ie s  s u b s is t e n c e  p r iv i le g e s  t o  s o m e  u r b a n  r e s id e n ts  w h o  h a v e  lo n g  d e p e n d e d  o n  f is h  a n d  w i ld l i f e  r e s o u r c e s ,  w h i l e  

g r a n t in g  th o s e  p r iv i le g e s  to  s o m e  r u r a l  r e s id e n ts  w h o  d o  n o t  n e e d  it ,  a n d  f o r  th a t  r e a s o n  th e  la w  is u n c o n s t i t u t i o n a l .

1985 Madison  d e c i s io n :  T h e  A la s k a  S u p r e m e  C o u r t ,  in  t h e  Madison  d e c i s io n ,  ru le s  th a t  s ta te  r e g u la t io n s  l im i t i n g  s u b ­

s is te n c e  t o  r u r a l  r e s id e n ts  a re  n o t  c o n s i s t e n t  w i th  th e  s ta t e ’s 1978 s u b s is t e n c e  la w . T h e  I n t e r i o r  D e p a r t m e n t  n o t i f i e s  th e  s ta te  

th a t  th e  M a d is o n  d e c i s io n  v io la te s  th e  p r o v is i o n s  o n  A N I L C A  a n d  th r e a te n s  ta k e o v e r  o f  f is h  a n d  w i ld l i f e  m a n a g e m e n t  o n  

p u b l i c  la n d s  u n le s s  th e  s ta te  c o m e s  u p  w ith  a  n e w  s u b s is t e n c e  la w , i n c o r p o r a t i n g  th e  r u r a l  l im ita t io n .

1986 N e w  s u b s is t e n c e  la w : T h e  A la s k a  L e g is la tu r e  e n a c t s  a  n e w  la w  l im i t in g  s u b s is t e n c e  t o  ru ra l r e s id e n ts .  I n  s ta te  s u p e r io r  

c o u r t ,  t h e  M cDowe ll s u i t  is a m e n d e d  t o  c h a l le n g e  th e  n e w  s u b s is t e n c e  la w . T h e  K e n a i t z e  I n d ia n  T r i b e  a ls o  f i le s  a s u i t  in  fe d e r a l  

c o u r t  u n d e r  A N I L C A  t o  p r o t e s t  th e  c l a s s i f i c a t io n  o f  th e  K e n a i  P e n in s u la  a s  a n  u r b a n  a re a .

1987 Kenaitzes in i t ia l ly  d e n ie d :  A  fe d e ra l  ju d g e  r u le s  a g a in s t  th e  K e n a i t z e s ,  s a y in g  th e  s ta te  s u b s is t e n c e  la w ’s d e f i n i t i o n  

o f  r u r a l  a g re e s  w ith  th e  u se  o f  th e  w o r d  " r u r a l ”  in  fe d e r a l  la w .

1987 M cDowe ll in i t ia l ly  d e n ie d :  T h e  s ta te  s u p e r io r  c o u r t  h o ld s  th a t  th e  1986 s u b s is t e n c e  la w  is  c o n s t i t u t i o n a l .

1988 K e n a i t z e  d e c is io n  r e v e r s e d :  T h e  N i n t h  U . S .  C i r c u i t  C o u r t  o f  A p p e a ls  in  S a n  F r a n c i s c o  re v e rs e s  t h e  K e n a i t z e  d e c i s i o n  

a n d  h o ld s  th a t th e  s ta te  d e f in i t t o n  o f  r u r a l  is n o t  c o n s i s t e n t  w i th  A N I L C A .  T h e  U . S .  S u p r e m e  C o u r t  u l t im a te ly  d e n ie s  th e  r e v ie w .

1989 K e n a i t z e  n e g o t ia t io n s :  U n d e r  d i r e c t io n  b y  th e  fe d e ra l d is t r ic t  c o u r t  in  a  p r e l im in a r y  in ju n c t i o n ,  th e  s ta te  a n d  th e  K e n a i t z e  

t r ib e  a g re e  to  a  o n e -y e a r  e d u c a t i o n a l  f is h e r y ,  f o r  p la in t i f f s  in  th a t  c a s e  o n ly ,  u n t i l  a  p e r m a n e n t  s u b s is t e n c e  s o l u t i o n  c a n  b e  

f o u n d .  T h e  s ta te  in i t ia l ly  b e l ie v e s  th a t  a  s im p le  a m e n d m e n t  t o  A N I L C A ,  w h i c h  c h a n g e s  th e  fe d e ra l  d e f i n i t i o n  o f  r u r a l  t o  m a t c h  

th e  s ta te  d e f in i t io n ,  is th e  b e s t  s o lu t io n .  H o w e v e r ,  th a t  e f f o r t  fa ile d ,  a n d  n e g o t ia t io n s  b e g in  to w a r d  r e a ch in g  a  c o n s e n s u s  o p i n io n .

1989 M cDowe ll d e c i s io n :  O n  D e c e m b e r  2 2 , th e  A la s k a  S u p r e m e  C o u r t  r u le s  th e  1986 s ta te  s u b s is t e n c e  la w  is u n c o n s t i t u ­

t io n a l  b e c a u s e  it  e x c lu d e s  u r b a n  r e s id e n ts  f r o m  s u b s is t e n c e  a c t iv i t ie s .

19 90  S ta y  g r a n te d :  O n  J a n u a r y  5, th e  A la s k a  S u p r e m e  C o u r t  g r a n te d  th e  s ta te  a  s ta y  in  th e  M cDowe ll d e c i s i o n  u n t i l  J u l y  

1 w ith  r e g a rd  t o  e x is t in g  r e g u la t io n s .  A s  a  c o n s e q u e n c e ,  a ll e x is t in g  r e g u la t io n s  a re  in  e f f e c t  a n d  a re  e n f o r c e a b le  u n t i l  th a t  t im e .

1990 R e c o n s id e r a t i o n  d e n ie d :  O n  F e b r u a r y  9 , th e  S ta t e  o f  A la s k a  p e t i t i o n s  th e  c o u r t  r e q u e s t in g  r e c o n s id e r a t i o n  o f  t h e  

M cDowe ll d e c i s io n .  T h a t  r e q u e s t  w a s  d e n ie d .

1990 L e g is la tu r e  a d j o u r n s :  O n  M a y  8 , th e  A la s k a  L e g i s la t u r e  a d j o u r n e d  fa i l in g  t o  ta k e  a c t io n  o n  a  p r o p o s e d  c o n s t i t u t i o n a l  

a m e n d m e n t  th u s  tr ig g e r in g  s ig n i f i c a n t  fe d e r a l  m a n a g e m e n t  o f  f is h  a n d  w i ld l i f e  in  A la s k a  o n  J u l y  1.
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F E D E R A L  S U B S I S T E N C E  M A N A G E M E N T  P R O G R A M

Questions &  Answers

Q U E S T I O N :  W h y  Is the Federal g o v e r n m e n t  a s s u m i n g  responsibility for m a n a g i n g  subs i s t e n c e  

hunting, trapping, a n d  fishing o n  Public lands 7/1/90?

A N S W E R :  Titfe VIII of the A l a s k a  National Interest L a n d s  C o n s e r v a t i o n  A c t  ( A N I L C A )  (16 U.S.C. 

3 1 1 1 - 3 1 2 6 )  requires the Secretary erf t h e  Interior a n d  t h e  Secretary of Agricufture to i m p l e m e n t  a  

p r o g r a m  to grant p r e f erence in favor of s u b s i s t e n c e  u s e s  of fish a n d  wildlife r e s o u r c e s  o n  public lands 

unless th e  State of A l a s k a  i m p l e m e n t s  a  s u b s i s t e n c e  p r o g r a m  consistent with A N I L C A ’s  require­

ment s .  T h e  State I m p l e m e n t e d  s u c h  a  p r o g r a m  w h i c h  the D e p a r t m e n t  of t h e  Interior f o u n d  to b e  

consistent with A N I L C A .  In D e c e m b e r  1989, h o w e v e r ,  the A l a s k a  S u p r e m e  C o u r t  ruled in M cD o w e ll 

v. State o f A laska that th e  rural p reference in t h e  State s u b s i s t e n c e  definition, w h i c h  fcs required b y  

A N I L C A ,  violated t he A l a s k a  Constitution. T h e  C o u r t  s t a y e d  the effect of the decision until July 1,1990.

Q U E S T I O N :  W h a t  are ’Public L a n d s ’?

A N S W E R :  ’Public lands* applies to public public l a n d s  a s  d e f ined in Section 102(3) of A N I L C A .  L a n d s  

validly selected b y  t h e  State or Native corporations f o r m e d  u n d e r  the A l a s k a  Native C l a i m s  Settlement 

A ct are e x c l u d e d  f r o m  the public lands definition in S e c t i o n  102(3).

Q U E S T I O N :  W h y  d o e s  A N I L C A  deal with s u b s i s t e n c e ?

A N S W E R :  C o n g r e s s  w a n t e d  to m a k e  s u r e  that A l a s k a n s  c a n  con t i n u e  to take part in su b sistence 

activities. Following the p a s s a g e  of the A l a s k a  Native C l a i m s  Settlement Act, C o n g r e s s  d e c i d e d  that 

Federal a n d  State a g e n c i e s  n e e d e d  to provide for s u b s i s t e n c e  uses. C o n g r e s s  m a d e  provisions in 

A N I L C A  to e n s u r e  that State a n d  Federal a g e n c i e s  w o u l d  give a d e q u a t e  consideration to s u b sistence 

uses.

Q U E S T I O N :  W h e n  will t he State regain m a n a g e m e n t  of s u b s i s t e n c e  o n  Federal lands?

A N S W E R :  T h e  State m a y  regain control of s u b s i s t e n c e  m a n a g e m e n t  w h e n  there is n o  longer a  

conflict b e t w e e n  A N I L C A  Title VIII a n d  th e  State Constitution.

Q U E S T I O N :  W h a t  is A N I L C A  Title VIII?

A N S W E R :  A N I L C A  is the a c r o n y m  for the A l a s k a  National Interest L a n d s  C o n s e r v a t i o n  A c t  of 1980. 

Title VIII is t h e  section of A N I L C A  w h i c h  d e a l s  with subsistence.



Q U E S T I O N :  H o w  c a n  A N I L C A  b e  c h a n g e d ?  

A N S W E R :  A N I L C A  c a n  b e  a m e n d e d  b y  C o n g r e s s .

Q U E S T I O N :  H o w  will th e  F e deral g o v e r n m e n t  I m p l e m e n t  their responsibility lor m a n a g i n g  sub s i s­

t e n c e  hunting, trapping, a n d  fishing o n  Public l a n d s ?

A N S W E R :  T h e  Secretary of t h e  Interior a n d  S e c r e t a r y  of Agriculture will Jointly d e v e l o p  s u b s i s t e n c e  

regulations a n d  are responsible for i m p l e m e n t i n g  th e  s u b s i s t e n c e  provisions of A N I L C A .  T h e  U S  Fish 

&  Wildlife Service (Service) w a s  d e l e g a t e d  t h e  lead responsibility for coordinating t h e  o t h e r  Federal 

a g e n c i e s  to d e v e l o p  a n d  I m p l e m e n t  t h e  F e d e r a l  s u b s i s t e n c e  m a n a g e m e n t  p r o g r a m .  Five Federal 

a g e n c i e s ,  including U S F & W S ,  U S F S ,  B L M ,  BIA. a n d  N P S ,  a r e  responsible for m a n a g e m e n t  of lands 

c o v e r e d  b y  Tide VIII. O t h e r  F e d e r a l  a g e n c i e s  with s u b s i s t e n c e  m a n a g e m e n t  interests a r e  the U.S. 

A R M Y ,  U.S. Air Force, a n d  National M a r i n e  Fisheries Service.

G i v e n  t h e  short t ime to p r e p a r e  t h e s e  regulations, the F e deral p r o g r a m  will m i n i m i z e  c h a n g e  to the 

State p r o g r a m  consistent with m e e t i n g  t he F e d e r a l  g o v e r n m e n t ' s  responsibilities u n d e r  Title VIII. 

T h e s e  regulations will b s  p u b l i s h e d  In th e  F e d e r a l  Register prior to 7/1/90.

A  F e d e r a l  S u b s i s t e n c e  Board, m a d e  u p  of t h e  Rog i o n a l  or State Directors of t h e  Fish a n d  Wildlife 

Service, National P a r k  Service, Forest Service, B u r e a u  of L a n d  M a n a g e m e n t ,  a n d  B u r e a u  of Indian 

Affairs, will broadly e x e c u t e  th e  S e c r e t a r y  of t h e  Interior's a n d  Secretary of Agriculture's s u b s i s t e n c e  

responsibilities w h i c h  include: S e t  s u b s i s t e n c e  s e a s o n s  a n d  b a g  limits; m a k e  deter m i n a t i o n s  of rural 

a n d  non-rural c o m m u n i t i e s  a n d  areas; d e t e r m i n e  c u s t o m a r y  a n d  traditional s u b s i s t e n c e  u ses; a n d  

establish a n d  d e t e r m i n e  the m e m b e r s h i p  of R e g i o n a l  A d v i s o r y  Cou n c i l s  a n d  local A d v i s o r y  C o m m i t ­

te e s  specific to public lands.

Q U E S T I O N :  W h a t  will b e  the p r o c e s s  for p r o m u l g a t i n g  p e r m a n e n t  S u b s i s t e n c e  m a n a g e m e n t  regula­

tions for Public l a n d s  In A l a s k a ?

A N S W E R :  If the State a p p e a r s  to b e  u n a b l e  to r e s u m e  s u b s i s t e n c e  m a n a g e m e n t  o n  public lands b y  

D e c e m b e r  31, 1990, t h e  F e deral g o v e r n m e n t  will b e g i n  d e v e l o p i n g  p e r m a n e n t  regulations shortly 

after the interim regulations t a k e  effect 7/1/90. Public c o m m e n t  will b e  solicited o n  the t e m p o r a r y  

regulations w h i c h  will s e r v e  a s  p r o p o s e d  rules. Public m e e t i n g s  will also b e  h e l d  in t h e  affected a r e a s  

to solicit c o m m e n t s .  T h e  federal g o v e r n m e n t  wit! t h e n  revise th e  t e m p o r a r y  regulations in r e s p o n s e  

to public c o m m e n t s  a n d  a g e n c y  a n d  legislative m a n d a t e s  a n d  publish t h e m  a s  final regulations.

R e c o m m e n d a t i o n s  a n d  information c o n c e r n i n g  t he m a n a g e m e n t  of h u n t i n g  a n d  fishing for sub s i s­

t e n c e  priority o n  public l a n d s  wiU b a  r e q u e s t e d  of existing advisory councils a n d  advisory c o m m i t t e e s ,  

if t h e  Secretary of the Interior d e t e r m i n e s  that existing regional advisory councils, o r  local advisory 

c o m m i t t e e s  are i n a d e q u a t e  to fulfill t h e  functions outlined in S e c tion 8 0 5  of A N I L C A ,  t h e n  Federal 

s u b s i s t e n c e  advisory councils a n d  local a dvisory c o m m i t t e e s  will b e  established to f o c u s  o n  subsis­

t e n c e  u s e s  specific to public lands. R e g u l a t i o n  p r o p o s a l s  m a y  originate f r o m  a  variety of s o u r c e s ,  but 

e m p h a s i s  will b e  o n  th e  advisory council a n d  c o m m i t t e e  s y s tem.

W h i l e  the public m a y  c o m m e n t  a n d  interact directly with the B oard, it is th e  intent that m o s t  public 

c o m m e n t s  b e  c h a n n e l e d  t h r o u g h  the councils a n d  c o m m i t t e e s .



Q U E S T I O N :  W h a t  priority will the Federal S u b s i s t e n c e  B o a r d  c o n s i d e r  in establishing fish a n d  wildlife 

u s e s  o n  public l a n d s ?

A N S W E R :  H i g h e s t  priority will b e  for t h e  m a i n t e n a n c e  of 'Healthy* fish a n d  wildlife populations. 

S e c o n d  priority will b e  for providing for all ' C u s t o m a r y  a n d  Traditional' subsistence u s e s  of fish a n d  

wildlife. U.S. District Court's decision in B o b b y  v. State o f A laska e m p h a s i z e d  the n e e d  for s o u n d  d a t a  

o n  fish a n d  wildlife populations a n d  o n  s u b s i s t e n c e  u s e  before restricting s u b sistence harvest.

Q U E S T I O N :  H o w  will t h e  Federal S u b s i s t e n c e  B o a r d  d e t e r m i n e  if a  fish or wildlife population is 

•Healthy*?

A N S W E R :  A  ‘healthy* population is stable, in b a l a n c e  with its e c o s y s t e m ,  a n d  without a l o n g  term, 

irreversible, d o w n w a r d  trend. S u c h  p o p ulations m a y  b e  n o n - indigenous. S u c h  determinations shall 

r e c o g n i z e  that c u s t o m a r y  a n d  traditional s u b s i s t e n c e  u s e s  b y  local rural residents m a y  b e  a  natural 

part of s u c h  e c o s y s t e m s .

Q U E S T I O N :  W h a t  is the State’s  role in this Federal t a k e o v e r  p r o c e s s ?

A N S W E R :  A l a s k a  D e p a r t m e n t  of Fish &  G a m e  h a s  b r o a d  continuing responsibilities for d e a l i n g  with 

subsistence, a s  well a s  sport a n d  c o m m e r c i a l  t ake statewide. T h e  State B o a r d s  of Fisheries a n d  

G a m e  will c o n t i n u e  to set s e a s o n s  a n d  b a g  limits for n o n - s u b s i s t e n c e  harvest of fish a n d  wildlife o n  

Federal lands. T h e  State B o a r d s  m a y  r e c o m m e n d  s e a s o n s  a n d  b a g  limits for s u b s istence h a r v e s t  of 

. fish a n d  wildlife o n  F e d e r a l  lands to the F e d e r a l  S u b s i s t e n c e  B o a r d .  F e d eral S u b s i s t e n c e  regulations 

p r o m u l g a t e d  in 3 6  C F R  a n d  5 0  C F R  Part 4 0  anticipate a n  interactive p r o c e s s  b e t w e e n  the S t a t e  fish 

a n d  g a m e  regulatory p r o c e d u r e  a n d  t h e  Federal S u b s i s t e n c e  regulatory process. B e c a u s e  of its 

State Constitution t he State c a n n o t  provide a  preference for rural residents with c u s t o m a r y  a n d  

traditional u s e  of fish a n d  wildlife a s  required b y  A N I L C A .  T h e  State c a n  facilitate harvest b y  rural 

residents t h r o u g h  various regulations dealing with m e a n s  a n d  m e t h o d s  of t ake a n d  p e r h a p s  other 

m e c h a n i s m s .

If rural residents c a n n o t  obtain their c u s t o m a r y  a n d  traditional take a n d  u s e s  of fish a n d  wildlife 

b e c a u s e  of State regulatory i m p e d i m e n t s ,  the F e d eral S u b s i s t e n c e  B o a r d  will b e  required to m o d i f y  

or n e g a t e  State regulations a s  they a p p l y  to Public lands. H o w e v e r ,  if State regulations allow rural 

residents t h e  opportunity to obtain their c u s t o m a r y  a n d  traditional t ake a n d  u s e s  of fish a n d  wildlife 

resources, th e  F e d e r a l  regulations s h o u l d  closely parallel State regulations.

Q U E S T I O N :  W h o  will qualify a s  a  S u b s i s t e n c e  u s e r ?

A N S W E R :  Local 'rural* residents w h o  h a v e  a  ' c u s t o m a r y  a n d  traditional’ subs i s t e n c e  u s e  of fish or 

wildlife. T h e  F e d e r a l  S u b s i s t e n c e  B o a r d  will d e t e r m i n e  w h i c h  c o m m u n i t i e s  or a r e a s  ar e  rural. T h e  

Federal S u b s i s t e n c e  B o a r d  will also d e t e r m i n e  w h i c h  c o m m u n i t i e s  o r  a r e a s  h a v e  c u s t o m a r y  a n d  

traditional u s e  of fish a n d  wildlife. T h e  s u b s i s t e n c e  priority will n ot b e  b a s e d  o n  race, color, creed, 

or national origin.

A  rural resident is o n e  w h o  resides in a n  a r e a  or c o m m u n i t y  with a  population of 2 . 5 0 0  or less; o r  2 . 5 0 0  

- 7 , 0 0 0  if it p o s s e s s e s  the characteristics of a  rural a r e a  or c o m m u n i t y  a n d  is not part of a n  u r b a n i z e d  

a r e a  Rural d e t e r minations will consider population; size; e c o n o m i c  size a n d  diversity; fish a n d  g a m e



use; a n d  d e v e l o p m e n t  a n d  variety of transportation, c o m m u n i c a t i o n  links, c o m m u n i t y  infrastructure, 
d e m o g r a p h i c s ,  educational a n d  cultural institutions a n d  g o v e r n m e n t  facilities.

• C u s t o m a r y  a n d  traditional uses* will b e  identified a s  a  long-term, consistent pattern of u s e  for 

s u b s i s t e n c e  p u r p o s e s ,  w h i c h  provides substantial e c o n o m i c ,  cultural, social, or nutritional e l e m e n t s  

of t he s u b s i s t e n c e  user's life, a n d  w h i c h  are exemplified b y  the following characteristics:

(1) m e t h o d s  a n d  m e a n s  of harvest w h i c h  reflect efficiency a n d  e c o n o m y  of effort a n d  

cost, a s  conditioned b y  local c i r c u m s t a n c e s ;

(2) m e a n s  of handling, preparing, preserving, a n d  storing fish o r  g a n r e  w h i c h  h a v e  b e e n  

traditionally u s e d  b y  past generations, b u t  not e x c l u d i n g  recent technological a d v a n c e s  

w h e r e  appropriate;

(3) th e  h a n d i n g  d o w n  of k n o w l e d g e  of fishing or h u n t i n g  skills, v a l u e s  a n d  lore f r o m  

g e n e r a t i o n  to generation;

(4) th e  h u n ting or fishing effort o r  th e  p r o d u c t s  of that effort are distributed o r  s h a r e d  

a m o n g  others a c c o r d i n g  to c u s t o m  a n d  tradition, including c u s t o m a r y  trade, barter, 

sharing, a n d  gift-giving.

Q U E S T I O N :  W h a t  are 'subsistence uses*?

A N S W E R :  A N I L C A  defines s u b sistence u s e s  a s  t h e  c u s t o m a r y  a n d  traditional u s e s  b y  rural A l a s k a  

residents of wild, r e n e w a b l e  r e s o u r c e s  for direct p e r s o n a l  or family c o n s u m p t i o n  a s  food, shelter, fuel, 

clothing, t o d s ,  o r  transportation; for t h e  m a k i n g  a n d  selling of handicraft articles o u t  of no n - e d i b l e  

b y - p r o d u c t s  of fish a n d  wildlife r e s o u r c e s  t a k e n  for p e r s o n a l  or family c o n s u m p t i o n ;  for barter, o r  

s h a r i n g  for p e r s o n a l  family c o n s u m p t i o n ;  a n d  for c u s t o m a r y  trade.

Q U E S T I O N :  W h y  is there a  s u b s i s t e n c e  priority?

A N S W E R :  A N I L C A  requires that residents of rural a r e a s  b e  given priority u s e  of fish a n d  wildlife o n  

F e d e r a l  lands. T h i s  priority is given only w h e n  t h e r e  is not e n o u g h  fish or wildlife to satisfy e v e r y o n e’s 

n e e d s .  In a n  a r e a  w h e r e  there is n ot e n o u g h  fish or wildlife for e veryone, rural residents with 

c u s t o m a r y  a n d  traditional u s e s  of that fish or wildlife will b e  t h e  last g r o u p  of u s e r s  to b e  restricted.

Q U E S T I O N :  Will sport a n d  c o m m e r c i a l  taking of fish a n d  wildlife still b e  a l l o w e d  o n  Federal l a n d s ?

A N S W E R :  Yes. If s u b s i s t e n c e  u s e s  are a d e q u a t e l y  p r o v i d e d  for, t h e n  sport a n d  c o m m e r c i a l  h u n t i n g  

a n d  fishing will b e  allowed. National P a r k s  will c o n t i n u e  to b e  c l o s e d  to sport hunting.

Q U E S T I O N :  H o w  d o  w e  find out w h i c h  lands a r e  u n d e r  F e d e r a l  s u b s i s t e n c e  m a n a g e m e n t ?

A N S W E R :  M o s t  F e d e r a l  a n d  State land m a n a g e m e n t  offices h a v e  m a p 3  s h o w i n g  Federally m a n a g e d  

areas. M o s t  offices of A l a s k a  D e p a r t m e n t  of F ish &  G a m e ,  Fish a n d  Wildlife Service, Forest Service, 

a n d  B u r e a u  of L a n d  M a n a g e m e n t  h a v e  m a p s .

Q U E S T I O N :  Will there b e  o n e  set of regulations for all F e d e r a l  l a n d s  or will e a c h  Federal a g e n c y  h a v e  

its o w n  set of regulations?



A N S W E R :  T h e r e  will b e  o n e  set erf g e n eral regulations w h i c h  a p p l y  to all F e d e r a l  lands. Individual 

a g e n c i e s  m a y  set additional regulations w h i c h  a p p l y  only to their lands. Fo r  e x a m p l e ,  individual 

a g e n c i e s  will c o n t i n u e  to regulate a c c e s s  o n  lands t h e y  m a n a g e .

Q U E S T I O N :  Will the F e d eral S u b s i s t e n c e  M a n a g e m e n t  B o a r d  a d o p t  regulations for assuring • a c­

cess' to public lands for s u b s i s t e n c e  t ake of fish a n d  wildlife a s  p r o v i d e d  for in S e c t i o n  811 of A N I L C A ?

A N S W E R :  N o .  D e c i s i o n s  a n d  regulations c o n c e r n i n g  a c c e s s  will b e  the responsibility of the r e s p e c­

tive Federal l and m a n a g e r .  A p p r o p r i a t e  m e a n s  of a c c e s s  include s n o w m o b i l e s ,  motorboats, a n d  

other m e a n s  of s urface transportation traditionally e m p l o y e d  for s u b s i s t e n c e  h u n ting a n d  fishing. 

Currently, a c c e s s  b y  foot, s n o w  m a c h i n e ,  a n d  b o a t  is a l l o w e d  *~n public lands, but t h e  u s e  of all-terrain 

vehicles is o n  a  site-specific basis. In National P a r k s  a n d  M o n u m e n t s  only, '...subsistence u s e s  

without u s e  of aircraft a s  a  m e a n s  of access..,' is allowable (48 P R  3 1 8 4 9 ,  J u n e  17,1 9 8 1 ) .  T h e  Park 

Service currently p r ovides for 'certain exceptions' w h i c h  are m a n a g e d  u n d e r  special permits Issued 

b y  park s u p e r i n t e n d e n t s  for u n u s u a l  circumstances, like matters involving safety.

Q U E S T I O N :  H o w  will th o  Federal S u b s i s t e n c e  B o a r d  likely regulate to a c h i e v e  s u b s i s t e n c e  hunting, 

trapping, a n d  fishing priority o n  public l ands?

A N S W E R :  C l o s u r e  of public l a n d s  t h r o u g h  individual a g e n c y  closure authority m a y  b e  u s e d  w h e r e  

all sport hunting or fishing s e a s o n s  affecting a  given a r e a  h a v e  to b e  curtailed to a c h i e v e  subsistence 

priority for that a r e a  T h e  B o a r d  m a y  also establish sport fishing a n d  h u n t i n g  s e a s o n s  a n d  b a g  limits 

o n  public lands, different f r o m  th e  State s e a s o n s  a n d  b a g  limits, in o r d e r  to a c h i e v e  subsistence 

priority. T h e  B o a r d  m a y  also defer to State closures w h i c h  s e r v e  to a c h i e v e  t h e  objectives of A N I L C A .

Q U E S T I O N :  M u s t  s u b s i s t e n c e  us e r s  o n  public lands h a v e  a  State hunting, trapping, or fishing license 

to subs i s t e n c e  hunt, trap, or fish?

A N S W E R :  Yes. All p e r s o n s  e n g a g e d  in s u b sistence hunting, trapping, or fishing o n  public lands m u s t  

p o s s e s s  State of A l a s k a  licenses, permits, harvest tickets, a n d  t a g s  a n d  m u s t  c o m p l y  with State 

reporting a n d  validation requirements. In addition, s u c h  p e r s o n s  m u s t  p o s s e s s  a n y  Federal licenses 

or permits required for s u c h  activities. C o n t a c t  the Federal l a n d  m a n a g e m e n t  office nearest the area 

y o u  w a n t  to h u n t  or fish in to find ou t  if there is a  special p ermit required.

Q U E S T I O N :  C a n  a  h u n t e r  harvest o n e  b a g  limit of a  s p e c i e s  u n d e r  S t a t e  regulations a n d  a n  

additional b a g  limit of that s a m e  s p e c i e s  u n d e r  Federal regulations?

A N S W E R :  No. H u n t e r s  m a y  t a k a  only o n e  b a g  limit for e a c h  species. S u b s i s t e n c e  b a g  limits a n d  

general b a g  limits ar e  n ot cumulative.

Q U E S T I O N :  W h e r e  will regulation booklets b e  f o u n d  that list s u b s i s t e n c e  s e a s o n s  a n d  b a g  limits for 

Federal lands?

A N S W E R :  Federal regulations will b e  available f r o m  hunting/fishing license v e n d o r s  t h r o u g h o u t  the 

Stale after July 15th.



Q U E S T I O N :  W 1 H  t h e  F e d eral s u b s i s t e n c e  p r o g r a m  m a n a g e  s u b s i s t e n c e  fisheries that t ake place in 

n a v i g a b l e  waters, s u c h  as the s u b s i s t e n c e  salmon fisheries o n  the Y u k o n  a n d  K u s k o k w i m  Rivers?

A N S W E R :  N o .  F e d e r a l  m a n a g e r s  currently d o  n o t  plan to m a n a g e  s u b s i s t e n c e  fisheries in State 

navigable waters.

Q U E S T I O N :  Is t h e  E n d a n g e r e d  S p e c i e s  Ac t  or t he M a r i n e  M a m m a l  Protection A c t  subservient to Title 

VIII of A N I L C A ?

A N S W E R :  N o .

Q U E S T I O N :  Will t h e  F e d e r a l  S u b s i s t e n c e  M a n a g e m e n t  B o a r d  a d o p t  regulations for t h e  t a k e  of wiki 

r e n e w a b l e  r e s o u r c e s  other t h a n  fish a n d  wildlife?

A N S W E R :  N o .  B e c a u s e  of past m a n a g e m e n t  a n d  t h e  desire to avoid confusion, w h e r e v e r  possible, 

regulation of t h e  u s e  of other wild r e n e w a b l e  r e s o u r c e s  will b e  left to the individual F e d eral land 

m a n a g i n g  a g e n c y .

Q U E S T I O N :  C a n  d e c i s i o n s  of the F ederal S u b s i s t e n c e  B o a r d  b e  a p p e a l e d ?

A N S W E R :  Y e s .  A n y  affected p e r s o n  m a y  file a  r e q u e s t  for reconsideration. T h e  B o a r d  shall m a k e  a  

final d ecision o n  t h e  r e q u e s t  within 4 5  days. T h e  B o a r d  is, h o w e v e r ,  the final administrative r e m e d y .  

Further relief is only available t h r o u g h  the courts. D e c i s i o n s  b y  a  Federal a g e n c y  outside its role o n  

t he B o a r d  a r e  subject to a p p e a l  u n d e r  the a p p e a l  p r o c e d u r e s  of that a g e n c y .



SUMMARY

o f

TEMPORARY SUBSISTENCE MANAGEMENT REGULATIONS

FOR FEDERAL PUBLIC LANDS IN ALASKA

B A C K G R O U N D :

P r o p o s e d  t e m p o r a r y  r e g u l a t i o n s  w e re  i s s u e d  J u n e  8, 1990 f o r  t h e  f e d e r a l  
m anagem en t o f  s u b s i s t e n c e  u s e s  o f  f i s h  a n d  w i l d l i f e  on f e d e r a l l y - o w n e d  p u b l i c  
l a n d s  i n  A l a s k a .  (T h ro ug hou t  t h i s  d o cum en t ,  t h e  t e rm  " p u b l i c  l a n d s "  r e f e r s  to  
t h o s e  l a n d s  owned o r  a d m i n i s t e r e d  by t h e  F e d e r a l  g o v e rnm en t .)

T i t l e  V I I I  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L and s  C o n s e r v a t i o n  A c t  (ANILCA) o f  
1980 r e q u i r e s  a  p r i o r i t y  u s e  o f  f i s h  and  w i l d l i f e  f o r  s u b s i s t e n c e  u s e s  o v e r  
u s e s  f o r  s p o r t  a nd  c om m e rc ia l  p u r p o s e s  o n  p u b l i c  l a n d s  i n  A la s k a .

The S t a t e  h a d  s u c h  a  p ro g ram  i n  p l a c e ,  b u t  i n  December, 1 9 8 9  t h e  A la s k a  Supreme 
C o u r t  r u l e d  t h a t  r u r a l  p r e f e r e n c e  i n  t h e  S t a t e  s u b s i s t e n c e  s t a t u t e  v i o l a t e d  t h e  
A l a s k a  C o n s t i t u t i o n .  The C o u r t  d e l a y e d  im p l e m e n t a t i o n  o f  t h e  d e c i s i o n  u n t i l  
J u l y  1, 1990.

As a  r e s u l t  o f  t h a t  d e c i s i o n ,  t h e  D e p a r tm e n t  o f  t h e  I n t e r i o r  a n d  t h e  D epa r tm en t 
o f  A g r i c u l t u r e  w i l l  b e  r e q u i r e d  t o  manage f o r  s u b s i s t e n c e  p r i o r i t y  on  p u b l i c  
l a n d s  t o  m e e t  t h e  r e q u i r e m e n t s  o f  ANILCA. The  U .S . F i s h  & W i l d l i f e  S e r v i c e  h a s  
b e e n  d e l e g a t e d  t h e  l e a d  r e s p o n s i b i l i t y  f o r  d e v e l o p i n g  a c o n t i n g e n c y  p l a n  w i th  
o t h e r  D e p a r tm e n t  o f  I n t e r i o r  and  D e p a r tm e n t  o f  A g r i c u l t u r e  a g e n c i e s  w h ich  
f u l f i l l s  t h e i r  s u b s i s t e n c e  r e s p o n s i b i l i t i e s .

T h e s e  t e m p o r a r y  r u l e s  w i l l  a f f e c t  t h e  s u b s i s t e n c e  u s e s  o f  f i s h  and  w i l d l i f e  on 
p u b l i c  l a n d s  i n  A l a s k a  managed by t h e  F i s h  & W i l d l i f e  S e r v i c e ,  N a t i o n a l  P a rk  
S e r v i c e ,  B u r e a u  o f  Land Management, F o r e s t  S e r v i c e ,  B u re au  o f  I n d i a n  A f f a i r s ,  
A i r  F o r c e ,  Army a n d  v a r i o u s  o t h e r  f e d e r a l  l a n d  m anag ing  a g e n c i e s .

I f  a  S t a t e  C o n s t i t u t i o n a l  amendment, w h ic h  a l l o w s  r u r a l  p r e f e r e n c e  f o r  
s u b s i s t e n c e ,  i s  p a s s e d  d u r i n g  t h e  up com ing  s p e c i a l  s e s s i o n  o f  t h e  S t a t e  
L e g i s l a t u r e ,  a nd  i f  i t  i s  r a t i f i e d  by t h e  v o t e r s  i n  t h e  S t a t e ' s  November 
e l e c t i o n ,  t h e  S t a t e  w ou ld  p r e s u m ab ly  b e  b a c k  i n  c o m p l i a n c e  w i t h  ANILCA. The 
S t a t e  w ou ld  t h e n  o n c e  a g a i n  a ssum e r e s p o n s i b i l i t y  f o r  s u b s i s t e n c e  management o f  
f i s h  a n d  w i l d l i f e  on  f e d e r a l  l a n d s .

B e c a u s e  t h e  s u b s i s t e n c e  p r e f e r e n c e  u n d e r  S t a t e  law  w i l l  e nd  J u l y  1, 1990, t h i s  
h a s  c r e a t e d  a  v e r y  s h o r t  t im e  f ram e  f o r  t h e  F e d e r a l  Governmen t t o  a c t  i n  
d e v e l o p i n g  r e g u l a t i o n s  and  im p lem e n t in g  a  s u b s i s t e n c e  management p ro g ram  f o r  
p u b l i c  l a n d s  J u l y  1.



In A p r i l ,  a  N o t i c e  o f  I n t e n t  t o  P ro p o s e  R u l e s  was e s t a b l i s h e d  i n  t h e  F e d e r a l  
R e g i s t e r ,  a nd  p u b l i c  comments w e re  s o l i c i t e d .  B e c a u s e  o f  t h e  s h o r t  t im e  
a v a i l a b l e ,  t h e  o p p o r t u n i t y  f o r  p u b l i c  r e v iew  a n d  comment was l i m i t e d .
S e v e n ty - tw o  w r i t t e n  comments w e r e  r e c e i v e d ,  a n d  w e re  t a k e n  i n t o  a c c o u n t  i n  
d e v e l o p i n g  t h e s e  p r o p o s e d  r e g u l a t i o n s .

The p r o p o s e d  r e g u l a t i o n s  w e re  p u b l i s h e d  i n  t h e  F e d e r a l  R e g i s t e r  on  J u n e  8,
1990, a n d  t h e  comment p e r i o d  e n d s  J u n e  18. G iv e n  t h e  s h o r t  t im e  t o  p r e p a r e  
t h e s e  r e g u l a t i o n s ,  a nd  i n  a n t i c i p a t i o n  t h a t  t h e  S t a t e  w i l l  be  a b l e  t o  
r e - e s t a b l i s h  s u b s i s t e n c e  m anagem en t,  t h e  f e d e r a l  r e g u l a t i o n s  m in im iz e  c h an g e  to  
th e  S t a t e  p ro g r am ,  b u t  e n s u r e  t h a t  t h e  f e d e r a l  r e q u i r e m e n t s  u n d e r  ANILCA a r e  
met. T o  d o  o t h e r w i s e  wou ld  b e  e x t r e m e l y  d i s r u p t i v e  t o  s u b s i s t e n c e  u s e r s  and 
c r e a t e  u n n e c e s s a r y  c h a o s  i f  and  when t h e  S t a t e  i s  a g a i n  a b l e  t o  a s sum e  
s u b s i s t e n c e  m anagem en t.

M ajo r c h a n g e s  t o  e x i s t i n g  S t a t e  s e a s o n s  and  b a g  l i m i t s  a r e  n o t  a n t i c i p a t e d .  
S h o u ld  t h e  f e d e r a l  g o v e rnm en t  b e  r e q u i r e d  t o  r e t a i n  m anagem en t r e s p o n s i b i l i t y  
beyond  t h i s  y e a r ,  c h a n g e s  t o  t h e  s e a s o n s  a n d  b a g  l i m i t s  w i l l  b e  c o n s i d e r e d  only 
a f t e r  r e v i e w  by  l o c a l  and r e g i o n a l  a d v i s o r y  c o u n c i l s  and  p u b l i c  comment.

T he se  t e m p o r a r y  r e g u l a t i o n s  w i l l  r em a in  i n  e f f e c t  u n t i l  D ecem ber 31. 1991 (18 
m on th s) ,  o r  u n t i l  t h e  S t a t e  s u b s i s t e n c e  m anagem en t p ro g ram  i s  c e r t i f i e d  by th e  
S e c r e t a r y  o f  I n t e r i o r  t o  b e  i n  c om p l i a n c e  w i t h  d i r e c t i o n  c o n t a i n e d  i n  ANILCA, 
w h i c h e v e r  comes f i r s t .  The d e v e lo p m en t  o f  p e rm a n e n t  r e g u l a t i o n s ,  w h ic h  i s  
e x p e c t e d  t o  s t a r t  l a t e r  t h i s  y e a r ,  w i l l  i n v o l v e  e x t e n s i v e  p u b l i c  i n t e r a c t i o n  
and com m en t a n d  w i l l  be  c o m p l e t e d  by December 31. 1991.

S P E C I A L  I S S U E S :

C o o p e r a t i o n  w i t h  t h e  S t a t e : B ecau se  t h e  F e d e r a l  G ove rnm en t i n t e n d s  t o
m i n im i z e  d i s r u p t i o n  t o  t r a d i t i o n a l  S t a t e  r e g u l a t i o n  an d  m anagem en t o f  f i s h  
a n d  w i l d l i f e ,  a  h i g h  l e v e l  o f  c o o r d i n a t i o n  a n d  c o o p e r a t i o n  b e tw e e n  t h e  
S t a t e  a n d  F e d e r a l  r e g u l a t o r y  p rog ram s  i s  a n t i c i p a t e d .  A memorandum o f  
a g r e e m e n t  w i l l  b e  d e v e lo p e d  w i t h  t h e  S t a t e ,  a nd  i t  w i l l  a d d r e s s  
c o o r d i n a t i o n  o f  t h e  S t a t e  a n d  F e d e r a l  f i s h  a n d  w i l d l i f e  m anagem en t 
p r o g r a m s .  ;

D e f i n i t i o n  o f  P u b l i c  L a n d s : L ands a f f e c t e d  by  t h e s e  r e g u l a t i o n s  a r e
f e d e r a l  l a n d s ,  b u t  e x c l u d e  l a n d s  s e l e c t e d  b y  t h e  S t a t e  o r  N a t i v e  
C o r p o r a t i o n s .  T h i s  m e e t s  t h e  d e f i n i t i o n  o f  p u b l i c  l a n d s  i n  ANILCA w h ich  
e x c l u d e s  v a l i d l y  s e l e c t e d  l a n d s  i n  i t s  p u b l i c  l a n d s  d e f i n i t i o n .  Even 
t h o u g h  sume o f  t h e  s e l e c t e d  l a n d s  w i l l  n o t  b e  c o n v ey ed  t o  t h e  S t a t e  o r  t o  
N a t i v e  C o r p o r a t i o n s  b e c a u s e  o f  o v e r - s e l e c t i o n ,  none  o f  t h e  s e l e c t e d  l a n d  
w i l l  b e  c o n s i d e r e d  p u b l i c  l a n d s  f o r  s u b s i s t e n c e  m anagem en t p u r p o s e s .



F e d e r a l  S u b s i s t e n c e  B o a r d : The r e g u l a t i o n s  s e t  up a  F e d e r a l  S u b s i s t e n c e
B oa rd  w h i c h  w i l l  f u n c t i o n  s i m i l a r l y  t o  t h e  S t a t e  B o a rd s  o f  F i s h e r i e s  and 
Game. T h e  B o a rd  w i l l  b r o a d l y  e x e c u t e  t h e  s u b s i s t e n c e  r e q u i r e m e n t s  u n d e r  
ANILCA w h ic h  i n c l u d e :

1 . M a i n t a i n  h e a l t h y  f i s h  and w i l d l i f e  p o p u l a t i o n s .
2 .  S e t  f e d e r a l  s u b s i s t e n c e  s e a s o n s  a n d  b a g  l i m i t s .
3 . Make d e t e r m i n a t i o n s  o f  r u r a l  a n d  n o n - r u r a l  c om m un i t i e s  an d  a r e a s .
4 .  D e te rm in e  c u s to m a ry  and  t r a d i t i o n a l  s u b s i s t e n c e  u s e s .
5 .  E s t a b l i s h  and  d e t e rm i n e  th e  m em b e r s h ip  o f  r e g i o n a l  and  l o c a l

a d v i s o r y  c o m m i t t e e s  s p e c i f i c  t o  p u b l i c  l a n d s .

B o a rd  m em b e r s h ip  i s  c o m p r i s e d  o f  t h e  r e g i o n a l  o r  S t a t e  d i r e c t o r s  o f  t h e  
F i s h  L  W i l d l i f e  S e r v i c e ,  N a t i o n a l  P a rk  S e r v i c e ,  F o r e s t  S e r v i c e ,  B u re a u  o f  
Land M anag em en t ,  a n d  B u re au  o f  I n d i a n  A f f a i r s .

A d v i s o r y  S t r u c t u r e : R e g io n a l  a nd  l o c a l  a d v i s o r y  c o m m i t t e e s  a r e  an
i m p o r t a n t  p a r t  o f  t h e  ANILCA r e q u i r e m e n t s  f o r  s u b s i s t e n c e  m anagem en t; 
h o w e v e r ,  t h e  e x i s t i n g  S t a t e  a d v i s o r y  s y s t e m  h a s  b r o a d  r e s p o n s i b i l i t i e s  f o r  
d e a l i n g  w i t h  s u b s i s t e n c e  t a k e  and  u s e s  a s  w e l l  a s  s p o r t  and  c om m e rc ia l  t a k e  
s t a t e w i d e .  T h e s e  r e g u l a t i o n s  r e q u i r e  t h e  S e c r e t a r y  o f  I n t e r i o r  t o  
d e t e r m i n e  i f  t h e  e x i s t i n g  a d v i s o r y  s t r u c t u r e  m e e t s  t h e  ANILCA r e q u i r e m e n t s .  
T h i s  d e t e r m i n a t i o n  m u s t  b e  made by Jun e ,  1991- P e n d in g  t h e  S e c r e t a r y ' s  
d e c i s i o n ,  t h e  F e d e r a l  S u b s i s t e n c e  Board w i l l  r e l y  on t h e  e x i s t i n g  a d v i s o r y  
s t r u c t u r e  a n d  p u b l i c  comment.

D e f i n i t i o n  o f  R u r a l : The d e f i n i t i o n  o f  r u r a l  i s ,  p e r h a p s ,  t h e  k e y  e l e m e n t
i n  t h e s e  r e g u l a t i o n s .  ANILCA d i d  n o t  d e f i n e  r u r a l ,  a n d  t h e  S t a t e  h a s  
w r e s t l e d  w i t h  t h e  r u r a l  d e f i n i t i o n  s i n c e  p a s s a g e  o f  ANILCA. A c o u r t  r u l i n g  
i n  1988 s t a t e d  t h a t  t h e  r u r a l  d e f i n i t i o n  i n  t h e  S t a t e ' s  S u b s i s t e n c e  law  was 
n o t  c o n s i s t e n t  w i t h  ANILCA and  t h e  common m e a n in g  o f  t h e  t e rm  r u r a l .

B e c a u s e  t h e r e  a r e  a  number o f  f a c t o r s  w h ic h  d e t e r m i n e  w h e th e r  a  community  
i s  r u r a l  o r  n o t ,  p o p u l a t i o n  a l o n e  c a n n o t  b e  u s e d  f o r  d e f i n i t i o n .  T h e s e  
r e g u l a t i o n s  a d o p t  t h e  S t a t e ' s  d e t e r m i n a t i o n s ! o f  r u r a l  o r  n o n - r u r a l  u n t i l  
D ecem be r  31. 1990, u n l e s s  s u p e r s e d e d  by d e t e r m i n a t i o n s  o f  t h e  F e d e r a l  
S u b s i s t e n c e  B o a rd .

A c c e s s : R e a s o n a b l e  a c c e s s  f o r  s u b s i s t e n c e  u s e  was p r o v i d e d  f o r  i n  ANILCA.
G e n e r a l l y ,  a c c e s s  by  f o o t ,  snow mach ine, a i r c r a f t ,  a n d  b o a t  i s  a l l o w e d  on 
p u b l i c  l a n d s ,  b u t  t h e  u s e  o f  a l l - t e r r a i n  v e h i c l e s  i s  on  a  s i t e - s p e c i f i c  
b a s i s .  A i r c r a f t  a c c e s s  i s  p r o h i b i t e d  i n  N a t i o n a l  P a r k s  and  P a r k  Monuments 
w i th  c e r t a i n  e x c e p t i o n s .  D e c i s i o n s  and r e g u l a t i o n s  c o n c e r n i n g  a c c e s s  a r e  
th e  r e s p o n s i b i l i t y  o f  t h e  r e s p e c t i v e  f e d e r a l  l a n d  m an ag e r .
C o r r e s p o n d i n g l y ,  i n f o r m a t i o n  on  a c c e s s  i s  a v a i l a b l e  f rom  t h e  f e d e r a l  l a n d  
m an a g e r .



REGULATION SUMMARY

S u b p a r t  A - G e n e r a l  P r o v i s i o n s : T he  f i r s t  p a r t  o f  t h e  r e g u l a t i o n s  o u t l i n e s
t h e  p u r p o s e  o f  t h e  r e g u l a t i o n s  f o r  f e d e r a l  s u b s i s t e n c e  management o n  p u b l i c  
l a n d s  i n  A l a s k a ,  t h e  a u t h o r i t y  w h ic h  i s  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L and s  
C o n s e r v a t i o n  A c t .  I t  a l s o  p r o v i d e s  d e f i n i t i o n s  u s e d  i n  t h e  r e g u l a t i o n s .

S u b p a r t  B - P ro g ram  S t r u c t u r e : T he  s e c o n d  s e c t i o n  o f  t h e  r e g u l a t i o n s
o u t l i n e s  t h e  makeup o f  t h e  F e d e r a l  S u b s i s t e n c e  B o a rd  and  i t s  d u t i e s .  I t  
a l s o  o u t l i n e s  t h e  s t r u c t u r e  o f  t h e  r e g i o n a l  a n d  l o c a l  a d v i s o r y  c o u n c i l s  and  
c o m m i t t e e s  s h o u l d  t h e y  b e  s e t  up a f t e r  t h e  S e c r e t a r y  o f  I n t e r i o r  d e t e r m i n e s  
t h e  a d e q u a c y  o f  t h e  e x i s t i n g  S t a t e  o f  A l a s k a  a d v i s o r y  s t r u c t u r e .

T h i s  s e c t i o n  a l s o  o u t l i n e s  t h e  F e d e r a l  S u b s i s t e n c e  B o a r d ’s  r e l a t i o n s h i p  
w i t h  f e d e r a l  a g e n c i e s ,  p r o v i d i n g  f o r  a  s i n g l e  s e t  o f  r e g u l a t i o n s  t o  a p p l y  
t o  s u b s i s t e n c e  on  p u b l i c  l a n d s .  I t  a l s o  a d d r e s s e s  t h e  r e l a t i o n s h i p  w i t h  
t h e  S t a t e  o f  A l a s k a ,  p r o v i d i n g  t h a t  S t a t e  o f  A l a s k a  f i s h  and  w i l d l i f e  
r e g u l a t i o n s  a p p l y  t o  p u b l i c  l a n d s ,  e x c e p t  f o r  t h e  s u b s i s t e n c e  r e g u l a t i o n s .

T h i s  s e c t i o n  f u r t h e r  p r o v i d e s  f o r  t h e  F e d e r a l  S u b s i s t e n c e  B o a r d ' s  
d e t e r m i n a t i o n  o f  a  h e a l t h y  p o p u l a t i o n  o f  f i s h  a n d  w i l d l i f e .  T h i s  
d e t e r m i n a t i o n  i s  b a s e d  upon  t h e  m a i n t e n a n c e  o f  f i s h  and  w i l d l i f e  r e s o u r c e s  
a n d  t h e i r  h a b i t a t s  i n  a  c o n d i t i o n  w h ic h  a s s u r e s  s t a b l e  and  c o n t i n u i n g  
n a t u r a l  p o p u l a t i o n s  and  s p e c i e s  m ix  o f  p l a n t s  a nd  a n im a l s  i n  r e l a t i o n  t o  
t h e i r  e c o s y s t e m s  and  m in im iz e s  t h e  l i k e l i h o o d  o f  i r r e v e r s i b l e  o r  l o n g  t e rm  
a d v e r s e  e f f e c t s  upon  s u c h  p o p u l a t i o n s  a n d  s p e c i e s .

R u r a l  D e t e r m i n a t i o n s  a r e  o u t l i n e d  i n  t h i s  s e c t i o n  a l s o .  The F e d e r a l  
S u b s i s t e n c e  B o a rd  w i l l  d e t e rm i n e  t h e  r u r a l  n r  n o n - r u r a l  s t a t u s  o f  a l l  a r e a s  
o r  c o m m u n i t i e s  w i t h i n  A la s k a  no  l a t e r  t h a n  D ecem ber 31. 19QQ. P e n d i n g  s u c h  
d e t e r m i n a t i o n s ,  e a c h  a r e a  o r  com m un ity  w i l l  r e t a i n  i t s  r u r a l  o r  n o n - r u r a l  
s t a t u s  u n d e r  A l a s k a  law .  The g e n e r a l  g u i d e l i n e s  f o r  r u r a l  a nd  n o n - r u r a l  
a r e  a s  f o l l o w s :

A c om m un i ty  w i t h  a  p o p u l a t i o n  o f  00 o r  l e s s  i s  c o n s i d e r e d  r u r a l .
A c om m un i ty  w i t h  a  p o p u l a t i o n  o f  yoCJO o r  more i s  c o n s i d e r e d  n o n - r u r a l .  
C om m un i t i e s  w i t h  a  p o p u l a t i o n  b e tw e e n  2500 and  7000 w i l l  b e  r e v i e w e d  
f i r s t .
P o p u l a t i o n  d a t a  from  t h e  m os t r e c e n t  c e n s u s  w i l l  be  u s e d  f o r  t h e  
d e t e r m i n a t i o n  p r o c e s s .

O t h e r  f a c t o r s  b e s i d e s  p o p u l a t i o n  w i l l  b e  u s e d  t o  d e t e rm in e  a  c o m m u n i ty ' s  
r u r a l  o r  n o n - r u r a l  s t a t u s .  T h e s e  i n c l u d e  f i s h  a nd  w i l d l i f e  u s e ,  
d e v e l o p m e n t  a n d  d i v e r s i t y  o f  t h e i r  economy, t r a n s p o r t a t i o n ,  c o m m u n ic a t io n  
l i n k s ,  c om m un ity  i n f r a s t r u c t u r e ,  e d u c a t i o n a l  a n d  c u l t u r a l  i n s t i t u t i o n s ,  and  
g o v e r n m e n t  i n s t i t u t i o n s .



F o r  d e t e r m i n i n g  w h e t h e r  s u b s i s t e n c e  u s e s  a r e  C U S T O M A R Y  A N D  T R A D I T I O N A L ,  the 

F e d e r a l  S u b s i s t e n c e  B o a r d  w i l l  c o n s i d e r  s u c h  f a c t o r s  a s  l e n g t h ,  

c o n s i s t e n c y ,  a n d  p a t t e r n  o f  u s e ,  r e l i a n c e  o n  s u b s i s t e n c e ,  m e t h o d s  a n d  m e a n s  

o f  t a ke, p a s s a g e  o f  k n o w l e d g e  f r o m  g e n e r a t i o n  to g e n e r a t i o n ,  a n d  

d i s t r i b u t i o n  o r  s h a r i n g .  A d d i t i o n a l  i t e m s  i n  t h i s  s e c t i o n  i n c l u d e  

p r o v i s i o n  f o r  p u b l i c  c o m m e n t  o n  r e g u l a t i o n s ,  e m e r g e n c y  c l o s u r e s  to 

s u b s i s t e n c e  h u n t i n g ,  a n d  a p p e a l s .

P a r t  C  - G e n e r a l  R e q u i r e m e n t s : T h i s  s e c t i o n  a d d r e s s e s  s u b s i s t e n c e  u s e

q u a l i f i c a t i o n s ,  l i c e n s e s ,  p e r m i t s ,  tags, a n d  f e e s ,  a n d  p e n a l t i e s .  T h e  

t a k i n g  o f  f i s h  a n d  w i l d l i f e  o n  p u b l i c  l a n d s  f o r  s u b s i s t e n c e  u s e s  is 

r e s t r i c t e d  to A l a s k a  r e s i d e n t s  o f  r u r a l  a r e a s  o r  c o m m u n i t i e s ,  a n d  

s u b s i s t e n c e  u s e r s . o n  p u b l i c  l a n d s  m u s t  p o s s e s s  S t a t e  o f  A l a s k a  l i c e n s e s ,  

p e r m i t s ,  h a r v e s t  t i c k e t s ,  a n d  t a g s  a n d  m u s t  c o m p l y  w i t h  r e p o r t i n g  a n d  

v a l i d a t i o n  r e q u i r e m e n t s .

S u b p a r t  D  - S u b s i s t e n c e  H u n t i n g ,  T r a p p i n g ,  a n d  F i s h i n g : T h i s  s e c t i o n  v e r y

c l o s e l y  f o l l o w s  e x i s t i n g  S t a t e  f i s h  a n d  G a m e  r e g u l a t i o n s .  I n  m a n y  c a s e s  

th e  l a n g u a g e  is i d e n t i c a l  to s t a t e  r e g u l a t i o n  o r  m o d i f i e d  s o  it a p p l i e s

o n l y  to t h i s  f e d e r a l  p r o g r a m  o n  p u b l i c  l a n d s .  T h e  r e g u l a t i o n s  n o t e

p a r t i c u l a r  S t a t e  p r o v i s i o n s  f r o m  w h i c h  t h e y  w e r e  d e r i v e d .

D e f i n i t i o n s  f o r  s u b s i s t e n c e  h u n t i n g  a n d  t r a p p i n g  a r e  i n c l u d e d ,  s p e c i f i c  

p r o h i b i t i o n s  f o r  s u b s i s t e n c e  u s e  a r e  i n c l u d e d  f o r  b o t h  s m a l l  a n d  l a r g e  g a m e

a n i m a l s ,  a n d  f o r  f u r  a n i m a l s  a n d  f u r b e a r e r s .

A d d i t i o n a l  r e q u i r e m e n t s  o u t l i n e  p o s s e s s i o n  a n d  t r a n s p o r t a t i o n ,  e v i d e n c e  o f  

s e x  a n d  i d e n t i t y ,  s e a l i n g  o f  b e a r  s k i n s  a n d  s k u l l s ,  s e a l i n g  o f  s k i n s ,  

p r o h i b i t i o n  o n  u s e  o f  g a m e  a s  f o o d  f o r  d o g  o r  f u r b e a r e r  o r  a s  b a it.

S u b s i s t e n c e  t a k i n g  o f  f i s h  a n d  w i l d l i f e  s h a l l  n o t  b e  c o n s i d e r e d  a n  

e m e r g e n c y  t a k i n g  a n d  n o t h i n g  i n  t h e s e  r e g u l a t i o n s  p r o h i b i t  a  p e r s o n  f r o m  

t a k i n g  w i l d l i f e  i n  d e f e n s e  o f  l i f e  o r  p r o p e r t y .

I

T h e  r e m a i n d e r  o f  t h i s  s e c t i o n  o u t l i n e s  r e q u i r e m e n t s  a n d  d e f i n i t i o n s  fo r 

s u b s i s t e n c e  f i s h i n g ,  i n c l u d i n g  t y p e s  o f  f i s h ,  m e t h o d s  a n d  m e a n s  o f  take, 

l e g a l  t y p e s  o f  g e a r ,  a n d  r e q u i r e m e n t s  f o r  s h e l l f i s h .  T h e  b a g  l i m i t s  

s p e c i f i e d  f o r  f i s h  a n d  s h e l l f i s h  f o r  s u b s i s t e n c e  s e a s o n  a n d  t h e  s t a t e  b a g  

l i m i t  s e t  f o r  a  S t a t e  g e n e r a l  s e a s o n  f o r  t h e  s a m e  s p e c i e s  a r e  n o t  

c u m u l a t i v e .  A  p e r s o n  o r  g r o u p  m a y  n o t  t a k e  t h e  b a g  l i m i t  u n d e r  a 

s u b s i s t e n c e  s e a s o n  a n d  t h e n  t a k e  a n  a d d i t i o n a l  b a g  l i m i t  u n d e r  t h e  S t a t e ' s  

g e n e r a l  s e a s o n .
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T O i  D A V I D  A A M S E U R ,  F r e e s  S e c r e t a r y

n o r m a n  C O H E N , D e p a r t m e n t  o f  F i e h  a n d  G a m *

F R O M ;  J A M E S  E, T O R G E R S O N , S p e c i a l  A s s i s t a n t  A t t o r n e y

! T H R O U G H i  J O H N  w ,  K A T Z ,  D i r e c t o r  o f  S t a t e / F e d e r a l  R e l a t i o

S p e c i a l  C o u n a e l  t o  t h e  G o v e r n o r

£  S U B J E C T S  S U B S I S T E N C E  R E G U L A T I O N S

5 M 4 3 5 S ! f  5

G e n e r a l  

is a n d

T h e  f e d e r a l  g o v e r n m e n t ‘e p r o p o s e d  r e g u l a t i o n s  a r e  l a b e l e d  

r a r y , "  i n  a n t i c i p a t i o n  o f  t h e  S t a t e  r a p i d l y  r e t u r n i n g  t o  i 

a n o e  w i t h  A N I L C A ,  A c c o r d i n g l y ,  t h e  p r o p o s e d  r e g u l a t i o n s  ' 

d r a f t e d  t o  " m i n i m i s e  c h a n g e 3 t o  e x i a t i n g  S t a t e  l a w  w h i l e  
c o m p l y i n g  w i t h  A N I L C A .  H o w e v e r ,  i f  t h e  s t a t e  i e  n o t  i n  a  

a n c e  b y  D e c e m b e r  3 1 ,  1 9 9 0 ,  t h e  f e d e r a l  g o v e r n m e n t  w i l l  bei 

d e v e l o p m e n t  o f  p e r m a n e n t  r e g u l a t i o n s ,  n o t  n e c e s s a r i l y  d e e  
a m e l i o r a t e  t h e  a f f e c t s  o f  a  t a k e o v e r .

E v e n  i n  t h e  p r o p o s e d  t e m p o r a r y  r e g u l a t i o n a ,  t h a  f e d e r a l  g< 

m s n t  i s  g i v e n  u l t i m a t e  a u t h o r i t y  t o  d e c i d e  i s s u e s  o f  f i s h  

c a m e  m a n a g e m e n t  o n  f e d e r a l  l a n d s .  T h e  S t a t e  b e l i e v e s  t h a  

i n a p p r o p r i a t e  f o r  t h e  f e d e r a l  g o v e r n m e n t  t o  m a n a g e  r e s o u r  

t r a d i t i o n a l l y  m a n a g e d  b y  t h e  S t a t e .  F u r t h e r ,  t h e  S t a t e  h  

n u m b e r  o f  s p e c i f i o  c o n c e r n s ,  a m o n g  w h i c h  a r e  t h e  f o l l o w i n  

t h e  f e d e r a l  g o v e r n m e n t ' s  p r o p o s e d  a u t h o r i t y .o v e r  A l a s k a ' s  

a n d  g a m e  m a n a g e m e n t .

1. f e d e r a l  S u b s i s t e n c e  B o a r d  •  T h i s  b o a r d  w i l l  h a v e  u l t  

r e s p o n s i b i l i t y  t o  e x e c u t e  t h e  S e c r e t a r y  o f  t h e  i n t s r i o r ' s  
t e n o e  r e s p o n s i b i l i t y .  I t  w i l l  b s  c o m p o s s d '  o f  f i v e  (5) fai 

b u r e a u c r a t s ,  s e l e c t e d  b s c a u i e  t h e y  a r e  t h e  r e g i o n a l  o r  s t i  

A  d i r e c t o r  o f  o n e  o f  t h e  f i v e  (3) p r i m a r y  f e d e r a l  l a n d  m a n a j  

“  a g e n c i e s  i n  A l a s k a .  T h i s  a r r a n g e m e n t  i s  o b j e c t i o n a b l e  t o  

S t a t e  b e c a u s e i

* t e m p o - 

: o a p l i -  

/ e r a  
► t i l l  

x n p l i -  
jfin

. g n e d  t o

> v e r n -

a n d

’r i t  i l

is a

r, w i t h  
f i s h

. m a t e
s u b s i a -

L e r a l
its

r e m e n t

t h s
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a * A l l  f i n a l  d e c i s i o n s  r e g a r d i n g  s u b s i s t e n c e  m a n a g e m a n t  

A l a s k a  w i l l  b #  m a d a  b y  f e d e r a l  b u r e a u c r a t s  w h o  a r e  

a c c o u n t a b l e  t o  n a t i o n a l  i n t o r a a t  g r o u p a  a n d  t h e i r  « u  

i n  W a s h i n g t o n ,  D . c .  t h a n  t h e y  a r e  t o  A l a a k a n i .

b .  T h a  f e d e r a l  g o v e r n m e n t  m a y  i g n o r e  o r  o v e r r i d e  S t a t e  fciah a n d

S a m e  o f f i c i a l s  f a c t u a l  f i n d i n g *  a n d  r e s o u r c e  m a n a g e m e n t

e o i s i o n a .

2. s a r v a s t a b l e  S u g g l u i  - P r e s e n t l y  t h e  s t a t e  d a t e r m i n e e  

h a r v e e t a b l e  a u r p i u a  o f  r i s h  a n d  g a m e  r e s o u r c e s  u s i n g  a  "■ 

y i e l d "  s t a n d a r d .  I n  m a n y  i n s t a n c e s ,  t h e  f e d e r a l  g o v o r n m e ;n t
u i e  a  " h e a l t h y  p o p u l a t i o n "  a t a n d a r d .  F o r  n o w ,  t h e  federal, 

g o v e r n m e n t  a a y a  t h a t  t h e  t e r m s  f r e q u e n t l y  a r e  s i m i l a r ;  th:.s 

p e r s p e c t i v e  m a y  c h a n g e .  F u r t h e r ,  i t  i s  c l e a r  t h a t  t h e  f e d e r a l  

g o v e r n m e n t  w i l l  u s e  a  s e p a r a t e , m o r e  r e s t r i c t i v e  " h e a l t h y  a n d  

n a t u r a l  p o p u l a t i o n "  s t a n d a r d  i n  N a t i o n a l  P a r k e  a n d  M o n u m e n t s .

3. D e f i n i t i o n  o f  R u r a l  -  T h e  f e d e r a l  g o v e r n m e n t  w i l l  haife t h e  

a u t h o r i t y  t o  d e t e r m i n e  w h i c h  c o m m u n i t i e s  a r e  e n d  w h i c h  ar<i n o t  
c o n s i d e r e d  r u r a l ,  e v e n  t h o u g h  t h e r e  w i l l  b e  s o m e  i n i t i a l  

e n c e  t o  S t a t e  d e t e r m i n a t i o n s .

t h e  
d e t a i n e d  

w i l l

4.

t o
t h o r i t yg e o g r a p h i c  S c o p e  -  T h e  f e d e r a l  g o v e r n m e n t  h a s  t h e  a u  

d e f i n e  t h e  g e o g r a p h i c  a o o p e  o f  i t s  j u r i s d i c t i o n ,

I. N a v i g a b l e  w a t e r s  a r e  n o t  n o w  i n c l u d e d  i n  t h e  d e f i n i t i o n  o f  

f e d e r a l  l a n d s  b u t  m a y  w e l l  b a  i f  t h e  D e p a r t m e n t  o f  t i e  
I n t e r i o r  i s  r e q u i r e d  t o  r e g u l a t e  s a l m o n  f o r  s u b s i s t e n c e  
p u r p o s e s »

btb. L a n d s  s e l e c t e d  b y  t h e  S t a t e  a n d  A N C 5 A  c o r p o r a t i o n s  
w h i c h  t h e y  h a v e  n o t  y e t  r e c e i v e d  t i t l e  a r e  n o t  n o w  It, 

f e d e r a l  g o v e r n m e n t  w i l l  m a n a g e  f o r  s u b s i s t e n c e  p u r p o  

t h a t  c o u l d  chanvTt i n  t h e  f u t u r e .

S t a t e  a n d  p r i v a t e  l a n d s  u s e d  b y  m i g r a t o r y  g a m e  t h a t  

t r a v e r s e s  f e d e r a l  l a n d  m a y  b e  m a n a g e d  b y  t h e  f e d e r a l  
g o v e r n m e n t  I n  t h e  f u t u r e ,  a l t h o u g h  t h i s  w o u l d  n o t  o c  

u n d e r  t h e  p r e s e n t  r e g u l a t i o n s .  ( S e e  X l e p p s  v .  N e w  M i  

T h e  W i l d  l u r r o  C a s e )

5. L i t i g a t i o n  

m a n a g e m e n t  £

t  t o  

n d a  t h e  

4e s ,  b u t

a l s o

c u r

x l C £  -

- A  f e d e r a l  t a k e o v e r  o f  c o n t r o l  o f  f i e h  e n d  

o F  s u b s i s t e n c e  p u r p o s e s  i s  v i r t u a l l y  c s r t a i n  t 

a  n u m b e r  o f  l a w s u i t s  t h a t  w i l l  c o n s u m e  t h e  t i m e  a n d  r e a o u x  

t h e  p a r t i c i p a n t s  a n d  c r e a t e  u n c e r t a i n t y  f o r  f i s h  a n d  g o m e  

s t a t e - w i d e .  F u r t h e r m o r e ,  a s  a  r e s u l t  o f  t h e  l i t i g a t i o n ,  

j u d g e s  c o u l d  a n d  u p  m a n a g i n g  f i s h  a n d  w i l d l i f e  o n  s t a t s  1 

w e l l  a s  f e d e r a l  l a n d s .  I n  t h i s  r e g a r d ,  w e  h a v e  b e e n  a d v i s  

s o m e  l i t i g a n t s  m a y  s e e k  t o  e x p a n d  t h e  g e o g r a p h i c  a m b i t  o f  
t a k e o v e r  b y  i n c l u d i n g  c o a s t a l  a n d  n a v i g a b l e  w a t e r s  a n d  8 t a  

N a t i v e  s e l e c t e d  l a n d s  w h i c h  h a v e  n o t  y e t  b e a n  o o n v e y e d .

g a m e

o  s p a w n  

c e s  o f  

u s e r s

f e d e r a l  
d s  a s

s d  t h a t  

t h e
t e  a n d

a n
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6 . A l a i k i n #  A c a e s s

t h a n H T E i
  t o  y r o o e s s  - T h e  p r e s e n c e  o f  a  f e d e r a

a t e  r e s o u r c e  m a n a g e r  a l m o s t  c e r t a i n l y  w i l l  d i m i n i s h  

r e a i d e n t a '  a c o a s a  t o  t h a  m a n a g e m e n t  p r o a e s s ,  b e c a u s e  o f  

f e d e r a l  d e c i s i o n - m a k s r s  i n a u l a r i t y  a n d  l a c k  o f  a c c o u n t a b l e  

a n d  b e c a u s e  o f  t h e  d i f f i c u l t y  o f  g e t t i n g  n e o e a a a r y  i n f o r m  

f r o m  t h e  f e d e r a l  m a n a g e r s .

Cl t
7. M a n a g e m e n t  C o o r d i n a t i o n  -  W h i l e  S t a t e  h u n t i n g  r u l e s  a 
S t a t e  g a m e  m a n a g e m e n t  u n i t s  a n d  s u b u n i t s r t h e  same d o e s  n  

t o  t h e  f e d e r a l  r u l e s .  T h e  l a t t e r  w i l l  o n l y  a p p l y  t o  f e d e ^  

l a n d s  w i t h i n  t h e s e  u n i t s  a n d  s u b u n i t s .  W i t h o u t  a d e q u a t e  

t h e  g e n e r a l  p u b l i c  w i l l  b e  w i t h o u t  t h e  t o o l s  t o  u n d e r e t a n c .  

r u l e s  a p p l y  t o  t h e i r  a c t i v i t i e s .  D e t a i l e d  m a p s  h a v e  n o t  

s u p p l i e d  a n d  m u s t  b e  i f  t h e  t r a n s i t i o n  i e  t o  c o m e  o f f  w i t h  

m i n i m u m  o f  c o n f l i c t  a n d  m i s u n d e r s t a n d i n g .

c c : G a r r e y  F e s k a

D e n b y  L l o y d  

L e w  F a m p l l n

r a t h e r

S t a t e

e
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Division of Subsistence, Alaska Department of Fish and Game 
Box 3-2000, Juneau Alaska, 99802 (907) -165-1147 

February 26,1990

Subsistence in Alaska: A Summary

Introduction

Subsistence is important to the economy and culture of 
many families and communities in Alaska. This report 
describes some characteristics of subsistence in Alaska, 
based on studies by the Division of Subsistence, Alaska 
Department of Fish and Game.

What is Subsistence?

Subsistence is part of the cultures, traditions, and econo­
mics of many families and communities in Alaska. In 
current state and federal law, subsistence is defined as 
customary and traditional, non-commercial uses of wild 
resources, for a variety of purposes. These uses include 
harvesting and processing wild resources for food, cloth­
ing, fuel, transportation, construction, arts, crafts, sharing, 
and customary trade.

Alaska has a subsistence law because subsistence contin­
ues to support a major part of state’s rural economy and 
culture. Alaska is unique in this regard. Alaska is a 
pluralistic state. A sizable number of traditional cultures 
and economics exist side-by-side in the state. These 
traditional cultures and economies coexist with the indus- 
trial-capitalism of Alaska’s urban centers.

The stated intent of the federal and state subsistence

statutes was to provide the opportunity for these tradi­
tional cultures and economics to continue to exist.

Mow Many People Partic ipate in Subsistence?

During the 1980s, our best estimate is that there were 
about 110,075 people in about 225 communities who par­
ticipated in subsistence practices to some degree. Of 
these, about 50,000 were Alaska Native, and about 60,000 
were not Alaska Native.

This represents the number of people living in rural areas 
having subsistence uses, as determined by the Boards of 
Fisheries and Game under the laws and regulations that 
existed during the 1980s. By comparison, there were about 
429,500 non-rural residents, who could hunt and fish under 
sport, commercial, and personal use regulations, but not 
under subsistence regulations (Fig. 1).

Our studies indr-Hc that not all 110,000 rural residents 
actually harvested wild resources for subsistence. In fact, 
harvesting fish and game was the responsibitv of a minority 
of people in rural areas. However, subsistence foods are 
widely distributed through non-market networks in rural 
communities. Because of non-commercial sharing, most 
residents in rural communities make use of subsistence 
foods during the course of a year to some extent. Thus, the 
best estimate of the number of participants in subsistence 
is the size of the rural population.
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Figure 1. Alaska Rural and Nun-Rural Population

How Many Subsistence Participants, 1985?

Rural Subsistence Population 
(110,000 people) 

(20.4%)

Non-Rural Population 
(429,500 people) 

(79.6%)
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Composition of Statewide Subsistence Harvest

•'igure 2. Statewide Subsistence Harvest Composition

How Large is the Subsistence Harvest?

Statewide, non-commercial fishing and hunting provided 
an cstimated35-45 million pounds of food annually to rural 
areas during the 1980s. This comes to about 300-400 lbs 
per person a year, or about a pound of food per day.

Most of the subsistence harvest was fish (about 59 percent 
by weight), along with marine mammals (about 15 per­
cent), land mammals (about 18 percent), and other wild 
resources (about 8 percent, including shellfish, birds, and 
wild plants) (Fig. 2).

Where Does the Subsistence Harvest Occur?

Subsistence uses occur in all regions of the state. The 
largest annual harvests occur in the Western Region (about 
13.5 million lbs) and Arctic regions (about 10 million lbs). 
Other sizable non-commercial harvests occur on Kodiak 
Island (5.5 million lbs), Southwest Region (5.0 million lbs), 
the Interior Region (4.7 million lbs), and the Southeast 
Region (4.5 million lbs). The smallest haivest occurs in 
the Southcentral Region (.9 million lbs), primarily in the 
Copper River Basin, Tyonek, English Bay, and Port Gra­
ham (Fig. 3).

Figure 3. Subsistence Harvests by Region
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How Does Subsistence Compare with Commercial and  
Snort Uses?

While subsistence is important, it represents a compara­
tively small portion of the wild resources harvested annu­
ally in Alaska. In Alaska’s salmon fisheries, subsistence 
harvests generally represent less than 1 percent of the total 
salmon harvests. Considering all fish and game harvested 
in the stale, about 4 percent by weight went to subsistence 
uses', 1 percent went to sport uses, and 95 percent went to 
commercial uses (Fig. 4).

Figure 4. Fish and Game Harvests by Principal User Group

Subsistence and Casli

Our studies indicate that in many rural areas, subsistence 
is part of a traditional regional economy, termed a “mixed, 
subsistcncc-markct economy”. This type of economy 
occurs in the Canadian north as well. In mixed, subsis- 
tcnce-market economies, fishing and hunting are central 
activities conducted by extended family groups. The 
family invests in small-scale, efficient technologies, such as 
fishwhccls, gill nets, motorized skiffs, and snowmachines, 
used for producing food. Subsistence production is not 
oriented toward market sale or accumulated profit, as is 
commercial market production. Rather, it is directed 
toward meeting the self-limiting needs of families and 
small communities.

A family’s subsistence production is augmented and sup­
ported by cash employment by family members. Depend­
ing upon the region, employment commonly is in commer­
cial fishing, commercial trapping, and public sector wage

employment. Typically, but not always, mean annual 
monetary incomes in the region are modest and intermit­
tent. Families follow an economic strategy of using a 
portion of the annual monetary earnings to capitalize in 
subsistence technologies for producing food. This combi­
nation of subsistence and commcrcial-wagc activities by 
extended family groups characterizes the mixed, subsis­
tcncc-markct economy.

This mixed, subsistcncc-markct system underlies the econo­
mics of most rural areas of the state. The mixed economic 
system has existed in various forms since before the Rus­
sian period. It is very durable, which indicates its success 
in providing for rural families.

Traditional Harvest Areas

Our studies show that subsistence users lend to harvest in 
traditional use areas surrounding their communities. This 
means that most subsistence harvest areas tend to be rela­
tively accessible from the community, although seasonal 
camps arc used for certain species.

Figure 5. Subsistence Fishing Areas, Hoonah. 1920-1985.



Consequently, subsistence harvest areas for particular 
groups of people arc definable and relatively predictable. 
Subsistence users generally do not harvest outside their 
community’s traditional use areas (Fig. 5).

Subsistence Values

In addition to its nutritional value, subsistence provides 
important cultural and social values to rural communities. 
Our studies indicate that subsistence are central activities 
unifying extended families and small communities. The 
traditional wide-scale sharing of subsistence products 
between families help unify communities.

Subsistence activities bring meaning and purpose to life in 
many communities. This is especially true for Alaska 
Native groups. In many places, subsistence still expresses 
ancient spiritual linkages between humans, wild animals, 
and the hind handed down by oral traditions.

The Importance of Subsistence

In summary, Alaska’s rural regions tend to be different 
from Alaska’s urban centers in terms of culture, traditional 
food use, and economic circumstance, reflecting the state’s 
historic pluralism. Subsistence continues tobe an essential 
part of the economy and culture of many rural areas. 
Subsistence fishing and hunting produces a substantial 
portion of the state’s food supply in rural areas. Subsis­
tence provides economic stability to many areas which 
have mixed, subsistcncc-market economic systems. And 
subsistence expresses a number of traditional values of 
importance to Alaska’s diverse cultural groups.

Additional Reading

Alaska Department of Fish and Game, Division of 
Subsistence, Technical Paper Series. This series is the 
primary source of information on contemporary subsis­
tence uses in Alaska. Write Technical Report Librarian, 
Division of Subsistence, ADF&G, Box2-3000, Juneau, AK 
99S02, for listings and reports.

Wolfe, Robert J. and Robert J. Walker (1987) Subsistence 
Economics in Alaska: Productivity, Geography, and De­
velopment Impacts. Arctic Anthropology 24(2):56-81. 
This paper describes subsistence harvests in Alaska for the 
1980s by geographic region.

P rim a iy  au th o rs : R ob e rt J. Wolfe a n d  R ob ert G. B osw orth
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A L A S K A ' S  N E W  S U B S I S T E N C E  L A W —
W H A T  D O E S  I T  M E A N  A N D  H O W  D O E S  I T  W O R K ?

A l a s k a  D e p a r t m e n t  o £  F i s h  a n d  Game

A u g u s t  2 7 ,  1 9 8 6

I n  M ay  1 9 8 6 ,  t h e  A l a s k a  L e g i s l a t u r e  a d o p t e d  s e v e r a l  m a j o r  
c h a n g e s  t o  t h e  s t a t e ' s  s u b s i s t e n c e  l a w .  T h e s e  c h a n g e s  
e n s u r e d  t h a t  t h e  s t a t e  r e t a i n e d  m a n a g e m e n t  o f  f i s h  a n d  game 
o n  a-^1 l a n d s  i n  A l a s k a .  I n  J u n e  1 9 8 6 ,  t h a  B o a r d  o f  Game 
h e l d  a n  e m e r g e n c y  m e e t i n g  a n d  e l i m i n a t e d  t h e  c o n t r o v e r s i a l  
T i e r  I I  h u n t i n g  r e g u l a t i o n s .  T h e  e m e r g e n c y  m e e t i n g  p r o v i d e d  
som e  e x p e r i e n c e  i n  i m p l e m e n t i n g  t h e  n e w  l a w .

B e g i n n i n g  w i t h  t h e  n e x t  m e e t i n g  o f  t h e  J o i n t  B o a r d  i n  
N o v e m b e r ,  b o t h  t h e  B o a r d  o f  F i s h e r i e s  a n d  t h e  B o a r d  o f  Game 
w i l l  b e g i n  t o  i m p l e m e n t  r o u t i n e l y  t h e  r e q u i r e m e n t s  o f  t h e  
n ew  s u b s i s t e n c e  l a w ,  w h i c h  a r e  s i m i l a r ,  b u t  n o t  i d e n t i c a l  

v t o ,  t h e .  b o a r d s '  a p p r o a c h  b e f o r e  t h e  M a d i s o n  d e c i s i o n  b y  t h e  
A l a s k a  S u p r e m e  C o u r t  i n  1 9 8 S .

T h i s  r e p o r t  d e s c r i b e s  t h e  s u b s i s t e n c e  l a w  a n d  h o w  i t  w o r k s . '  
I t  i s  i n t e n d e d  t o  g i v e  t h e  p u b l i c ,  i n c l u d i n g  f i s h  a n d  g am e  
a d v i s o r y  c o m m i t t e e  m e m b e r s ,  t h e  i n f o r m a t i o n  t h e y  n e e d  t o  
p a r t i c i p a t e  i n  t h e  b o a r d  p r o c e s s .

WHAT DOES THE NEW SUBS IS TENCE  LAW REQU IRE?

T h e  c h a n g e s  m ad e  i n  1 9 8 6  c l a r i f i e d  w h a t  t h e  L e g i s l a t u r e  
i n t e n d e d  t h e  s u b s i s t e n c e  l a w  t o  d o .  T h e y  c o n f i r m e d  t h a t  t h e  
B o a r d s  o f  F i s h e r i e s  a n d  Game s h o u l d  i d e n t i f y  s u b s i s t e n c e  
u s e s  a s  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  o f  f i s h  a n d  gam e b y  
p e o p l e  l i v i n g  i n  r u r a l  c o m m u n i t i e s  a n d  a r e a s .  T h e y  a l s o  
c o n f i r m e d  t h a t  h u n t i n g  a n d  f i s h i n g  r e g u l a t i o n s  s h o u l d  
p r o v i d e 1-5 f o r  s u b s i s t e n c e  u s e s .  A n d  t h e y  c o n f i r m e d  t h a t  
s u b s i s t e n c e  h a s  a  p r e f e r e n c e  o v e r  o t h e r  u s e s  w h e n  t h e r e  i s  a 
r e s o u r c e  s h o r t a g e .

U n d e r  t h e  n e w  l a w ,  f o r  a  u s e  - o f  f i s h  a n d  g am e  t o  b e  a 
s u b s i s t e n c e  u s e ,  t h e  b o a r d s  m u s t  m a k e  t w o  f i n d i n g s :

1 )  t h a t  t h e  a r e a  o r  c o m m u n i t y  w h e r e  t h e  u s e  o c c u r s  i s  
% ,  " r u r a l , "  t h a t  i s ,  n o n c o m m e r c i a l ,  c u s t o m a r y  a n d

t r a d i t i o n a l  u s e  o f  f i s h  a n d  gam e f o r  p e r s o n a l  a n d  
f a m i l y  c o n s u m p t i o n  i s  a  p r i n c i p a l  c h a r a c t e r i s t i c  
o f  i t s  e c o n om y ?  a n d

2) t h a t  t h e  u s e  b y  a n  a r e a  o r  c o m m u n i t y  o f  t h e  
p a r t i c u l a r  g am e  p o p u l a t i o n  o r  f i s h  s t o c k  i s  
c u s t o m a r y  a n d  t r a d i t i o n a l ,  a s  d e t e r m i n e d  u n d e r  t h e  
e i g h t  c r i t e r i a  i n  5 AAC 9 9 . 0 1 0  ( E n c l o s u r e  1 ) .



I f  t h o s e  tw o  c o n d i t i o n s  a r e  m e t ,  t h e  r e s i d e n t s  o f  t h a t  a r e a  
o r  c o m m u n i t y  a r e  e l i g i b l e  f o r  s u b s i s t e n c e  f i s h i n g  o r  h u n t i n g  
f o r  t h a t  s p e c i f i c  f i s h  s t o c k  o r  gam e p o p u l a t i o n ,  i f  t h e  
r e s o u r c e  c a n  s u s t a i n  a h a r v e s t .

T h e  L e g i s l a t u r e  a l s o  c l a r i f i e d  t h a t  s u b s i s t e n c e  h u n t i n g  a n d  
f i s h i n g  a r e  s u b j e c t  t o  r e a s o n a b l e  r e g u l a t i o n s ,  a n d  t h a t  
t h e s e  w i l l  b e  s e p a r a t e  f r o m  o t h e r  h u n t i n g  a n d  f i s h i n g  
r e g u l a t i o n s .  S u b s i s t e n c e  f i s h i n g  h a s  l o n g  o c c u r r e d  u n d e r  
s e p a r a t e  s u b s i s t e n c e  r e g u l a t i o n s ,  b u t  s u b s i s t e n c e  h u n t i n g  
h a s  n o t .  S u b s i s t e n c e  r e g u l a t i o n s  w i l l  s p e l l  o u t  w h i c h  game 
p o p u l a t i o n s  a n d  f i s h  s t o c k s  a r e  u s e d  f o r  s u b s i s t e n c e  a n d  w h o  
m ay  h a r v e s t  e a c h  p o p u l a t i o n  a n d  s t o c k  f o r  s u b s i s t e n c e  u s e s .

T h e  i d e n t i f i c a t i o n  o f  s u b s i s t e n c e  u s e s  w i l l  b e  m ade  o n  a 
c o m m u n i t y  o r  a r e a  b a s i s  r a t h e r  t h a n  f o r  i n d i v i d u a l  p e o p l e .  
I t  w i l l  n o t  b e  b a s e d  o n  a n  i n d i v i d u a l ' s  i n c o m e ,  b u t  r a t h e r  
o n  t h e  r o l e  t h a t  u s e  o f  f i s h  a n d  w i l d l i f e  p l a y s  i n  t h e
e c o n o m y  o f  c o m m u n i t i e s  a n d  a r e a s  i n  t h e  s t a t e .

T o  g u i d e  t h e  b o a r d s  i n  t h e i r  d e c i s i o n s ,  t h e  L e g i s l a t u r e  
a d o p t e d  a l e t t e r  o f  i n t e n t .  T h e  l e t t e r  s p e c i f i c a l l y  
m e n t i o n s  e i g h t  c r i t e r i a  f o r  i d e n t i f y i n g  c u s t o m a r y  a n d  
t r a d i t i o n a l  u s e s  o f  f i s h  a n d  gam e  r e s o u r c e s ,  c r i t e r i a '  
s i m i l a r  t o  t h o s e  p r e v i o u s l y  a d o p t e d  b y  t h e  b o a r d  w h i c h  w e r e  
s u b s e q u e n t l y  o v e r t u r n e d  i n  t h e  M a d i s o n  c a s e .  T h e
l e g i s l a t i v e  r e c o r d  m a k e s  i t  c l e a r  t h a t  t h e  c r i t e r i a  a r e
c o n s i s t e n t  w i t h  t h e  L e g i s l a t u r e ’ s i n t e n t .  T h e s e  e i g h t
c r i t e r i a  a p p e a r  i n  r e g u l a t i o n  5 AAC 9 9 . 0 1 0 ,

T h e  L e g i s l a t u r e  a l s o  c l a r i f i e d  i n  s t a t u t e  t h a t
n o n - s u b s i s t e n c e  u s e s  ( s p o r t ,  c o m m e r c i a l ,  a n d  p e r s o n a l  u s e )  
o f  f i s h  a r e  t o  b e  f a i r l y  a n d  r e a s o n a b l y  p r o v i d e d  f o r .  I n  
a d d i t i o n  t o  t h e  p r o t e c t i o n s  f o r  s u b s i s t e n c e ,  t h e  s t a t u t e  
g i v e s  A l a s k a  r e s i d e n t s  a p r e f e r e n c e  o v e r  n o n - r e s i d e n t s  i n  
t h e  h u n t i n g ,  o f  m o o s e ,  c a r i b o u ,  e l k ,  a n d  d e e r .  I t  a l s o  
c r e a t e s  a  n ew  c a t e g o r y ,  p e r s o n a l  u s e  f i s h i n g ,  t o  p r o v i d e  
o p p o r t u n i t i e s  f o r  r e s i d e n t s  w h o  d o  n o t - -  q u a l i f y  f o r
s u b s i s t e n c e  f i s h i n g  t o  t a k e  f i s h  b y  n e t  f o r  t h e i r  ow n  u s e .

H O W  W I L L  T H E  T H E  N E W  L A W  W O R K ?

T h e  B o a r d s  o f  F i s h e r i e s  a n d  Game a r e  r e s p o n s i b l e  f o r  
i m p l e m e n t i n g  t h e  l a w .  T h e y  w i l l  a d o p t  h u n t i n g  a n d  f i s h i n g  
r e g u l a t i o n s  w h i c h  c o n f o r m  t o  t h e  n e w  l a w  a n d  a r e  c o n s i s t e n t  
w i t h  t h e  r e q u i r e m e n t s  o f  p u b l ’ i c  p a r t i c i p a t i o n ,  t h e  
c o n s t i t u t i o n a l  m a n d a t e  t o  p r o v i d e  f o r  s u s t a i n e d  y i e l d ,  a n d  
t h e  a v a i l a b l e  i n f o r m a t i o n  o n  s u b s i s t e n c e  u s e s .

A l a s k a n s  w h o  l i v e  i n  r u r a l  a r e a s  w h e r e  c u s t o m a r y  a n d  
t r a d i t i o n a l  u s e s  o f  f i s h  s t o c k s  a n d  g am e  p o p u l a t i o n s  h a v e  
b e e n  i d e n t i f i e d  b y  t h e  b o a r d s  m a y  h u n t  a n d  f i s h  f o r  t h o s e  
p o p u l a t i o n s  a n d  s t o c k s  u n d e r  s u b s i s t e n c e  r e g u l a t i o n s .  O t h e r
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Al askan* will hunt and fish u nder n o n - s u b s i s t e n c e  
r e g u l a t i o n s - - i n  m a n y  cases tha same g e n e r a l  h u n ting and 
sport and p e r s o n a l  use fishing r egulations that existed 
before the M a d i s o n  decision.

T o  im p l e m e n t  t h e  n ew  l a w ,  t h e  B o a r d  o f  F i s h e r i e s  a n d  t h e  
B o a r d  o f  Game w i l l  b e  c o n d u c t i n g  a  s y s t e m a t i c  r e v i e w  o f  a l l  
a r e a s ,  f i s h  s t o c k s ,  a n d  gam e p o p u l a t i o n s  i n  t h e  s t a t e .  T h e  
r e v i e w  i n v o l v e s  t h e s e  s p e c i f i c  s t e p s :

f l )  I n  N o v e m b e r ,  t h e  tw o  b o a r d s  w i l l  m e e t  j o i n t l y  t o  
d e c i d e  w h i c h  a r e a s  o r  c o m m u n i t i e s  a r e  r u r a l .  T h e  l a w  
s a y s  t h a t  a " r u r a l  a r e a ”  i s  a p l a c e  w h e r e  t h e  
" n o n c o m m e r c i a l ,  ' c u s t o m a r y  a n d  t r a d i t i o n a l  u s e  o f  f i s h  
o r  gam e  f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n  i s  a 
p r i n c i p a l  c h a r a c t e r i s t i c  o f  t h e  e c o n o m y . . . . "  T o  m ake  
a d e c i s i o n  o n  a p a r t i c u l a r  a r e a ,  t h e  b o a r d  w i l l  t a k e  
i n t o  a c c o u n t  m a n y  a s p e c t s  o f  i t s  e c o n o m y .

T o  i d e n t i f y  r u r a l  a r e a s ,  t h e  b o a r d s  n e e d  t o  k n o w  w h a t  
r o l e  f i s h  a n d  gam e  p l a y  i n  t h e  e c o n o m y  o f  t h o s e  a r e a s .  
T h e y  w i l l  e x a m i n e  s u c h  t h i n g s  a s  c o m m u n i t i e s '  i n c o m e ,  
e m p l o y m e n t ,  b u s i n e s s e s ,  p o p u l a t i o n  g r o w t h ,  p o p u l a t i o n  
c h a r a c t e r i s t i c s ,  s e t t l e m e n t  p a t t e r n s ,  d i s t a n c e  f r o m  
u r b a n  a r e a s  a n d  b o u n d a r i e s ,  a n d  l e v e l s  o f  u s e  o f  f i s h  
a n d  g am e .

No s i n g l e  i n d i c a t o r  o r  f o r m u l a  d e t e r m i n e s  w h e t h e r  a 
c o m m u n i t y  o r  a r e a  q u a l i f i e s  a s  r u r a l ,  F o r  e x a m p l e ,  
t h e  b o a r d s  c a n n o t  c o n s i d e r  i n c o m e  a l o n e .  N o r  c a n  t h e y  
c o n s i d e r  p e r  c a p i t a  h a r v e s t s  a l o n e .  M a n y  f a c t o r s  h a v e  
t o  b e  w e i g h e d  t o g e t h e r .  T h e  b o a r d s  n e e d  t o  c o n s i d e r  
t h e  w h o l e  p a t t e r n  o f  h o w  p e r s o n a l  a n d  f a m i l y  u s e  o f  
f i s h  a n d  w i l d l i f e  f i t s  i n t o  t h e  e c o n o m y  o f  e a c h  a r e a  
o r  c o m m u n i t y .  T h i s  i n f o r m a t i o n  w i l l  c om e  f r o m  t h e  

* D e p a r t m e n t  o f  F i s h  a n d  Game, o t h e r  a g e n c i e s ,  t h e  
p u b l i c ,  a n d  a d v i s o r y  c o m m i t t e e  m e m b e r s .

T h e  J o i n t  B o a r d s  w i l l  d e a l  w i t h  t h r e e  t y p e s  o f  
c o m m u n i t i e *  a n d  a r e a s :  t h o s e  t h a t  c l e a r l y  s a t i s f y  t h e
s t a n d a r d s  f o r  r u r a l ,  t h o s e  t h a t  c l e a r l y  d o  n o t ,  a n d  
t h o s e  t h a t  s e em  t o  b e  n e a r  t h e  d i v i d i n g  l i n e  b e tw e e n  
r u r a l  a n d  n o n - r u r a l .  T h e  t h i r d  t y p e  w i l l  p r o b a b l y  g e t  
t h e  m o s t  a t t e n t i o n  a t  t h e  N o v e m b e r  m e e t i n g .

R e m o te  p a r t s  o f  t h e  s t a t e  w i t h  i s o l a t e d ,  s m a l l  
c o m m u n i t i e s ,  f e w  j o b s ,  a n d  h e a v y  r e l i a n c e  o n  f i s h  a n d  
g am e  a r e  m o s t  l i k e l y  t o  b e  r e a d i l y  i d e n t i f i e d  a s  
r u r a l .  P e o p l e  l i v i n g  t h e r e  w i l l  f i s h  a n d  h u n t  u n d e r  
s u b s i s t e n c e  r e g u l a t i o n s  f o r  r e s o u r c e s  t h a t  h a v e  
c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  b e e n  u s e d  i n  t h a t  a r e a .  
W hen  gam e  p o p u l a t i o n s  t h a t  r u r a l  p e o p l e  c u s t o m a r i l y  
a n d  t r a d i t i o n a l l y  u s e  a r e  i n  s h o r t  s u p p l y ,  a n d



s u b s i s t e n c e  u s e s  m u s t  b e  c u t  b a c k ,  t h e s e  u s e s  w i l l  b e  
g i v e n  p r e f e r e n c e  o v e r  n o n - s u b s i s t e n c e  u s e s .
B e c a u s e  t h e  A l a s k a  L e g i s l a t u r e  i n t e n d e d  t h e  c h a n g e s  i n  
t h e  s t a t e  s t a t u t e  t o  b e  c o n s i s t e n t  w i t h  f e d e r a l  l a w ,  
t h e  b o a r d s  c a n  u s e  f e d e r a l  l e g i s l a t i v e  i n t e n t  i n  
i n t e r p r e t i n g  w h a t  i s  m e a n t  b y  r u r a l .  T h e  1 9 7 9  
l e g i s l a t i v e  h i s t o r y  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  
L a n d s  C o n s e r v a t i o n  A c t  ( A N IL C A )  d e s c r i b e d  A n c h o r a g e ,  
F a i r b a n k s ,  J u n e a u ,  a n d  K e t c h i k a n  a s  u r b a n .  R e s i d e n t s  
o f  t h o s e  a r e a s  w i l l  f i s h  a n d  h u n t  u n d e r  s p o r t  a n d  
p e r s o n a l  u s e  f i s h i n g  r e g u l a t i o n s ,  a n d  g e n e r a l  h u n t i n g  
r e g u l a t i o n s .  T h e y  w i l l  b e  a b l e  t o  h u n t  u n d e r  t h e s e  
r e g u l a t i o n s  i n  r u r a l  a r e a s .

T h e  b o a r d s  w i l l  p r o b a b l y  d e v o t e  m o r e  t i m e  t o  d e c i d e  
w h e t h e r  m o d e r a t e l y  s i z e d  o r  m o r e  r e c e n t l y  s e t t l e d  
c o m m u n i t i e s  a r e  r u r a l  o r  n o n - r u r a l .  P e o p l e  i n  t h e s e  
p l a c e s  h a v e  b e e n  a b l e  t o  f i s h ,  i n  m a n y  c a s e s ,  u n d e r  
s u b s i s t e n c e  r e g u l a t i o n s ,  w h i l e  h u n t i n g  u n d e r  g e n e r a l  
r e g u l a t i o n s .

A N IL C A  l e g i s l a t i v e  h i s t o r y  a l s o  d e s c r i b e d  c e r t a i n  
c o m m u n i t i e s  ( B e t h e l ,  N om e , K o t z e b u e ,  D i l l i n g h a m ,  a n d  
S a r r o w )  a s  r u r a l .  A t  i t 3  e m e r g e n c y  m e e t i n g  i n  s um m e r 
19  86 , t h e  B o a r d  o f  Game d e t e r m i n e d  t h a t  3 e t h e l  a n d  
K o t z e b u e  a r e  r u r a l ,  b u t  d i d  n o t  h a v e  o c c a s i o n  t o  
e x a m i n e  N om e , D i l l i n g h a m ,  o r  B a r r o w .

T h e s e  e x a m p l e s  w i l l  h e l p  g u i d e  t h e  b o a r d s  i n  
d e t e r m i n i n g  w h i c h  c o m m u n i t i e s  a r e  r u r a l .  I n  r e a c h i n g  
t h e i r  c o n c l u s i o n s  t h e  b o a r d s  h a v e  t o  b e  r e a s o n a b l e .
T h e y  m u s t  d o  t h e  b e s t  t h e y  c a n  w i t h  t h e  a v a i l a b l e
i n f o r m a t i o n  t o  d e c i d e  i f  p e r s o n a l  u s e  o f  f i s h  a n d  game 
i s  a . p r i n c i p a l  c o m p o n e n t  o f  t h e  e c o n o m y  o f  e a c h  a r e a  

"  o r  c o f l t n u n i t y  t h e y  e x a m i n e .

(2) Ea c h  board, d u r i n g  t h e i r  n o r m a l  s e p a r a t e  meetings, 
w i l l  d e t e r m i n e  w h e t h e r  s p e c i f i c  fish stocks and game 
p o p u l a t i o n s  c a n  s u s t a i n  a harvest. The D i v i s i o n  of 
Ga m e  a n d  the f i s h e r i e s  d i v i s i o n s  will provide 
b i o l o g i c a l  i n f o r m a t i o n  to a i d  in these dec i s i o n s .

(3) I f  a h a r v e s t  can be allowed, the b o a r d s  m u s t
d e t e r m i n e  w h e t h e r  the s p e c i f i c  fish s t ock o r  game
p o p u l a t i o n  had c u s t o m a r i l y  and t r a d i t i o n a l l y  b e e n  used 
b y  the r e s i d e n t s  o f  s p e c i f i c  areas o r  c o m m u n i t i e s  for 
"food, shelter, c l o t h i n g  . . . " o r  the o t h e r  p u r p o s e s  
listed in the law. T h e  b o a r d s  w i l l  use i n f o r m a t i o n  
from the d e p a r t m e n t  and the p u b l i c  in m a k i n g  this 
d e t e r m i n a t i o n .  T h e  D i v i s i o n  o f  S u b s i s t e n c e  p r o v i d e s  
i n f o r m a t i o n  on the c h a r a c t e r i s t i c s  of  local r e s o u r c e  
use t h r o u g h o u t  the state. T h e  D i v i s i o n s  of  Game, 
C o m m e r c i a l  F i s h e r i e s ,  and S p o r t  F i s h  also p r o vide
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i n f o r m a t i o n  a b o u t  l e v e l s ,  s e a s o n s ,  a n d  m e t h o d s  o f  
h a r v e s t .  T h e  p u b l i c ,  f i s h  a n d  gam e  a d v i s o r y  
c o m m i t t e e s , a n d  r e g i o n a l  a d v i s o r y  c o u n c i l s  w i l l  
p r o v i d e  t e s t i m o n y  o n  t h e i r  u s e s .  T h e  b o a r d  e x a m in e s  
t h e s e  d a t a  a g a i n s t  t h e  e i g h t  c r i t e r i a  i n  5 AAC 9 9 . 0 1 0  
t o  d e t e r m i n e  i f  t h e r e  a r e  c u s t o m a r y  a n d  t r a d i t i o n a l  
u s e s  .

(4 ) E a c h  b o a r d  m u s t  t h e n  a u t h o r i z e  s u b s i s t e n c e  f i s h i n g  
o r  s u b s i s t e n c e  h u n t i n g  o n  t h e s e  s p e c i f i c  f i s h  s t o c k s  
a n d  gam e p o p u l a t i o n s  b y  t h e  r e s i d e n t s  o f  s p e c i f i c  
r u r a l  a r e a s  o r  c o m m u n i t i e s  w h i c h  h a v e  c u s t o m a r y  a n d  
t r a d i t i o n a l  u s e s  o f  t h o s e  r e s o u r c e s .

( 5 )  I f  t h e r e  i s  a h a r v e s t a b l e  s u r p l u s  a f t e r  
s u b s i s t e n c e  u s e s  a r e  p r o v i d e d  f o r ,  t h e  B o a r d  o f  
F i s h e r i e s  m a y  a d o p t  c o m m e r c i a l ,  p e r s o n a l  u s e ,  o r  s p o r t  
f i s h i n g  r e g u l a t i o n s ,  a n d  t h e  B o a r d  o f  Game m ay  a d o p t  
g e n e r a l  h u n t i n g  r e g u l a t i o n s .  I n  m a n y  c a s e s ,  t h e s e
a d d i t i o n a l  r e g u l a t i o n s  a l r e a d y  e x i s t .  T h e  b o a r d s  m u s t  
p r o v i d e  f o r  f a i r  a n d  r e a s o n a b l e  o p p o r t u n i t i e s  f o r
n o n - s u b s i s t e n c e  u s e s ,  t a k i n g  i n t o  a c c o u n t  f a c t o r s  s e t  
o u t  i n  t h e  l a w ,  a n d  m u s t  g i v e  A l a s k a  r e s i d e n t s  a 
p r e f e r e n c e  o v e r  n o n - r e s i d e n t s  i n  h a r v e s t i n g  m o o s e ,  
c a r i b o u ,  e l k ,  a n d  d e e r .

O b v i o u s l y ,  t h i s  i s  a  g r e a t  d e a l  o f  w o r k  f o r  t h e  b o a r d s .
T h e r e  i s  n o  s i m p l e  f o r m u l a ,  b u t  t h e  l a w  a n d  t h e  e i g h t  
c r i t e r i a  p r o v i d e  e x t e n s i v e  g u i d e l i n e s  f o r  d e c i s i o n s .

B e c a u s e  som e i m p o r t a n t  h u n t i n g  s e a s o n s  w o u l d  h a t f e  o p e n e d
b e f o r e  t h e  n e x t  r e g u l a r l y  s c h e d u l e d  m e e t i n g ,  t h e  B o a r d  o f
Game h e l d  a n  e m e r g e n c y  s e s s i o n  t o  d e a l  w i t h  t h e s e  c r i t i c a l  
h u n t s .  H e r e  a r e  som e e x a m p l e s  o f  h ow  t h e  p r o c e s s  w o r k e d  
d u r i n g  t h a t  b o a r d  m e e t i n g :
• ' i'r* ,

T h e  b o a r d  d e c i d e d  t h a t  D e l t a  b i s o n  c o u l d  b e  h a r v e s t e d .  B u t  
t h e  b o a r d  c o n c l u d e d  t h a t  b i s o n ,  a r e c e n t l y  i n t r o d u c e d  
s p e c i e s ,  w e r e  n o t  t h e  s u b j e c t  o f  c u s t o m a r y  a n d  t r a d i t i o n a l  
u s e s .  T h e r e f o r e  t h e y  w i l l  n o t  b e  h a r v e s t e d  u n d e r
s u b s i s t e n c e  r e g u l a t i o n s .  A l a s k a n s  w i l l  h u n t  b i s o n  u n d e r  
g e n e r a l  h u n t i n g  r e g u l a t i o n s ?  a n d  b e c a u s e  o f  t h e  h i g h  d e m a n d ,  
o p p o r t u n i t y  w i l l  b e  b a s e d  o n  a  d r a w i n g  p e r m i t  s y s t e m .

I n  a n o t h e r  c a s e ,  t h e  b o a r d  f o u n d  t h a t  m o o s e  i n  t h e  Y a k u t a t  
a r e a  c o u l d  b e  h a r v e s t e d ;  w e r e  u s e d  f o r  c u s t o m a r y  a n d  
t r a d i t i o n a l  s u b s i s t e n c e  p u r p o s e s  b y  t h e  r e s i d e n t s  o f  
Y a k u t a t ?  a n d  t h a t  Y a k u t a t  i s  r u r a l .  T h e r e f o r e ,  Y a k u t a t  a r e a  
m o o s e  w i l l  b e  h a r v e s t e d  u n d e r  s u b s i s t e n c e  r e g u l a t i o n s  b y
r e s i d e n t s  o f  Y a k u t a t .  T h e  b o a r d  a l s o  d e t e r m i n e d  t h a t  t h e r e  
w e r e  e n o u g h  m o o s e  t o  p r o v i d e  f o r  b o t h  s u b s i s t e n c e  a n d  
n o n - s u b s i s t e n c e  h u n t i n g .  T h u s ,  Y a k u t a t  a r e a  m o o s e  w i l l  b e
a v a i l a b l e  t o  a l l  A l a s k a n s  u n d e r  g e n e r a l  h u n t i n g  r e g u l a t i o n s .
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In this case s u b s i s t e n c e  and g e n e r a l  r e g u l a t i o n s  are 
i d e n t i c a I .

Under the s u b s i s t e n c e  law, s u b s i s t e n c e  h u n t i n g  and fishing 
are s u b j e c t  to seasons, bag limits and o t h e r  c o n s e r v a t i o n  
and m a n a g e m e n t  measures, just as are all h u n t i n g  and 
fishing. S u b s i s t e n c e  uses wi l l  be p r o v i d e d  for, and g i v e n  a 
p r e f e r e n c e  when n e c e s s a r y  t h r o u g h  s e p a r a t e  seasons, bag 
limits, limits on m e t h o d s  of access, etc. In a few e x t r e m e  
cases, such as v e r y  low m o o s e  p o p u l a t i o n s  in the M i n t o  
Flats, o n l y  local resid e n t s  wi l l  be a l l o w e d  to hunt. In 
m o s t  cases, however, all A l a s k a n s  wi l l  have the o p p o r t u n i t y  
to p a r t i c i p a t e  in general, d r a w i n g  permit, r e g i s t r a t i o n ,  or 
open hunts.

PU B L I C  I N V O L V E M E N T

Like all b o a r d  d e c i s i o n s ,  b o a r d  d e l i b e r a t i o n s  on rural 
areas, c u s t o m a r y  and t r a d i t i o n a l  uses, and the r e g u l a t i o n s  
g o v e r n i n g  s u b s i s t e n c e  fishing and s u b s i s t e n c e  h u n t i n g  aro 
o p e n  to p u b l i c  comment, and to m o d i f i c a t i o n .  The p u b l i c  and 
a d v i s o r y  c o m m i t t e e  embers m a y  r e c o m m e n d  that c e r t a i n  
c o m m u n i t i e s  or a r eas be found to be r u ral or n o n -rural, or 
that c e r t a i n  fish st o c k s  or a n i m a l  p o p u l a t i o n s  be i d e n t i f i e d  
as b e i n g  s u b j e c t  to c u s t o m a r y  or  t r a d i t i o n a l  uses, and m a y  
p r o v i d e  i n f o r m a t i o n  s u p p o r t i n g  the p r o p o s e d  result. The 
m o s t  u s e f u l  i n f o r m a t i o n  on w h e t h e r  an area is rural or not 
is that c o n c e r n i n g  the role of  n o n c o m m e r c i a l  use of fish and 
game in the area's economy. The e i g h t  c r i t e r i a  i d e n t i f y  
the factors and types o f  i n f o r m a t i o n  that the board_s use to 
d e t e r m i n e  w h e t h e r  a game p o p u l a t i o n  or fish stock is subject 
to c u s t o m a r y  and t r a d i t i o n a l  uses.

At t h e i r  N o v e m b e r  m e e t i n g ,  the b o a r d s  w i l l  h e a r  t e s t i m o n y  on 
rural areas, i n c l u d i n g  those a r e a s  e x a m i n e d  in J u n e  by the 
B o a r d  o.f- Game. A d d i t i o n a l l y ,  at the ne x t  r e g u l a r  b o ard 
m e e t i n g s ,  a d v i s o r y  c o m m i t t e e s  a n d  the p u b l i c  wi l l  have 
o p p o r t u n i t i e s  to c o m m e n t  on  s u b s i s t e n c e  h u n t i n g  a n d  fishing 
r e g u l a t i o n s ,  and w h e t h e r  t h e y  c o r r e c t l y  i d e n t i f y  and 
a d e q u a t e l y  p r o v i d e  for s u b s i s t e n c e  uses. The p r o c e s s  of 
f i n e - t u n i n g  the r e g u l a t i o n s  w i l l  then b e c o m e  pa r t  of the 
boards' n o r m a l  r e g u l a t o r y  cycles.

F O R  M O R E  I N F O R M A T I O N

If y o u  ha v e  q u e s t i o n s  a b o u t  the u p c o m i n g  B o a r d  of F i s h e r i e s  
a nd G a m e  m e e t i n g s ,  p l e a s e  c o n t a c t  a n y  o f  the following:

A r c t i c  Region

V i c t o r  K a r m u n  P. 0. B o x  686
D i v i s i o n  of Boa r d s  Kotze b u e ,  A K  9 9 752 4 4 3 - 3 4 2 0



H i t c h  D e m i e n t i e f f  
D i v i s i o n  oil Boards

W e s t e r n  Region

Clara Kelly 
D i v i s i o n  of Boards

S o u t h w e s t  Region

D o r o t h y  Wi l s o n  
Division- of Boards

S o u t h c e n t r a l  Region

Karen Brandt 
D i v i s i o n  of Boards

I n t e r i o r  R e g i o n

1300 C o l l e g e  Road 
Fairbanks, AK 99701

P. 0. Box 90 
Bethel, A K  99559

P. 0. fccoc 199 
Dillin g h a m ,  AK 99576

333 R a s p b e r r y  Ro a d  
Anc h o r a g e ,  A K  99518

S o u t h e a s t  R e g i o n  and S t a t e w i d e
C c r ^ ' e o

Bfrfrh S t ew ar t , D i r e c t o r  Box 3-2000
D i v i s i o n  of Boards Juneau, A K  99802

Steven Behnke, D i r e c t o r  Box 3-2000 
D i v i s i o n  of Juneau, A K  99802

S u b s i s t e n c e



Before M a d i s o n . che Boards of Fishe r i e s  and Game d e v e l o p e d  eight 
c r i t e r i a  in 5 AAC 99.010 w h i c h  we r e  us e a  to identify customary 
and t r a d i t i o n a l  uses by rural A l a s k a  residents. The Department 
of I n terior h a d  c e r t i f i e d  that the e i ght criteria identified 
su b s i s t e n c e  uses in a way w h i c h  complies w i t h  ANILCA. The state 
s u b s i s t e n c e  law as r e c e n t l y  a m e n d e d  a g ain a u t horizes their use.

(1) a l o n g - t e r m  c o n s i s t e n t  p a t t e r n  of use, e x c l u d i n g  i n t e r­
rup t i o n  by c i r c u m s t a n c e s  b e y o n d  che us e r ' s  control such as r e g u­
latory p r o hibitions;

(2) a use p a t t e r n  r e c u r r i n g  in s p ecific seasons of each
year;

(3) a use p a t t e r n  c o n s i s t i n g  of methods and means of h a r­
vest w h i c h  are c h a r a c t e r i z e d  by e f f i c i e n c y  and economy of effort 
and cost, and c o n d i t i o n e d  by local circumstances;

*

(4) che c o n s i s t e n t  h a r v e s t  and use of fish or game w h i c h  is 
near, o r  r e a s o n a b l y  a c c e s s i b l e  from, che user's residence;

(5) che m e a n s  of handling, preparing, preserving, and s c o r­
ing fish or game w h i c h  has b e e n  t r a d i t i o n a l l y  used by past g e n e r­
ations, but noc e x c l u d i n g  r e c e n t  te c h n o l o g i c a l  advances w h e r e  
appropriate;

m

(6) a use p a t t e r n  w h i c h  includes che handing down of k n o w l­
edge of f i s h i n g  or h u n t i n g  skills, values and love from g e n e r a­
tion to generation;

( 7 ) .  a  u s e  p a t t e r n  i n  w h i c h  c h e  h u n t i n g  o r  f i s h i n g  e f f o r t  o r  
c h e  p r o d u c t s  o f  c h a t  e f f o r t  a r e  d i s t r i b u t e d  o r  s h a r e d  a m o n g  
o t h e r s  w i t h i n  a  d e f i n a b l e  c o m m u n i t y  o f  p e r s o n s ,  i n c l u d i n g  c u s t o m ­
a r y  t r a d e ,  b a r t e r ,  s h a r i n g  a n d  g i f t - g i v i n g ; “ c u s t o m a r y  t r a d e  m a y  
i n c l u d e  l i m i t e d  c h a n g e s  f o r  c a s h ,  b u t  d o e s  n o c  i n c l u d e  s i g n i f i ­
c a n t  c o m m e r c i a l  e n t e r p r i s e s ;  a  c o m m u n i t y  m a y  i n c l u d e  s p e c i f i c  
v i l l a g e e  o r  t o w n s ,  w i t h  a  h i s t o r i c a l  p r e p o n d e r a n c e  o f  s u b s i s t e n c e  
u s e r s ,  a n d  e n c o m p a s s e s  i n d i v i d u a l s ,  f a m i l i e s ,  o r  g r o u p s  w h o  i n  
f a c t  m e e t  c h e  c r i t e r i a  d e s c r i b e d  i n  t h i s  s u b s e c t i o n ;  a n d

( 8 )  a  u s e  p a t t e r n  w h i c h  i n c l u d e s  r e l i a n c e  f o r  s u b s i s t e n c e  
p u r p o s e s  u p o n  a  w i d e  d i v e r s i t y  o f  t h e  f i s h  a n d  g a m e  r e s o u r c e s  o f  . 
a n  a r e a ,  a n d  i n  w h i c h  c h a t  p a t t e r n  o f  s u b s i s t e n c e  u s e s  p r o v i d e s  
s u b s t a n t i a l  e c o n o m i c ,  c u l t u r a l ,  s o c i a l ,  a n d  n u t r i t i o n a l  e l e m e n t s  
o f  t h e  s u b s i s t e n c e  u s e r ' s  l i f e .

T H E  E I G H T  C R I T E R I A
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Subsistence fishing and hunting are important parts of the culture and economy of many southeast 
Alaska communities. Subsistence is a social issue with a long history. Major changes have been 
occuring in state subsistence regulations that effect southeast villages. Many residents have not heard 
of them. This report is a current update of recent events effecting subsistence in southeast Alaska.

Background

Since 1979, the state has had a state law protecting subsistence fishing and hunting. The law requires 
that subsistence fishing or hunting be allowed where it traditionally occurs. The law requires that 
subsistence be given priority over commercial fishing and sport fishing and hunting. This means that in 
times of shortages of wild fish stocks and game populations, where it becomes necessary to restrict 
harvests, the state must cut back on sport and commercial uses before subsistence uses are cut back. 
Since 1981, the federal government also has had a federal law protecting subsistence (in ANILCA). It 
is almost identical to the state law. In bodi laws, subsistence is defined as the ‘customary and - 
traditional use' of wild resources in ‘rural areas*.

The subsistence laws are implemented by the Alaska Board of Fishery and Alaska Board of Game. 
These are two state boards made of seven citizens, appointed by the governor. They meet at least twice 
a year to make fishing and hunting regulations for the state.

Thr. Board of Fisheries and Board of Game have just recently started to implement the subsistence law 
in the southeast region. This means they are in the process of creating regulations (hat will affect 
subsistence fishing and hunting for years to come in southeast Alaska.

Recent Decisions Affecting Southeast Alaska

«  *' ,
The Boards oFFisheries and Game decide which communities in southeast qualify for subsistence.
That is, the boards decide who may fish and hunt under subsistence regulations. Deciding who
qualifies is a two step process.

In the first step, the Boards of Fisheries and Game decide which communities are ‘rural communities* 
in southeast By law, subsistence occurs only in ‘rural communities or areas*. Over the past four years, 
the Boards have decided that all communities in southeast (including Saxman) are 'rural*, except for 
the Juneau Borough and the Ketchikan area, which are ‘non-rural.* This means that residents of 
Juneau or Ketchikan (except Saxman) cannot fish or hunt under subsistence regulations, but can only 
fish or hunt under general, sport, commercial, or personal use regulations.

In the second step, the Board of Fisheries and the Board of Game decide which rural southeast 
communities have ‘customary and traditional uses* of fish or game. By law, subsistence is defined as 
‘customary and traditional uses.* Over the past two years, (he Board of Game has derided that all 
rural communities in southeast have customary and traditional uses of deer. They have derided that 
only residents of Chichagof and Baranof islands and residents of Kake have customary and traditional 
use of brown bear. The Board of Game has not completed their decisions about other game animals.



In their January-March 1989 meetings, the Board of Fisheries derided that the following southeast 
rural communities have customary and traditional uses of all types of salmon: Yakutat. Klukwan. 
Haines. Kakc. Hoonah. Anyooo, HMaburg. Kasaan. Saxman- Klawock. and Craig. These communities 
qualify for subsistence salmon fishing. The Board derided that residents of Sitka had customary and 
traditional uses of sockeye salmon only.

The Board decided that these rural communities do not have customary and traditional uses of salmon: 
Skaeaay, Elfin Cqv?, Pelican, Tenakee_Springs. Petersburg- Wranyell. Point Baker. Port
ElQLCCliQD. PorLAlsandCf. Thame Bay, Coffman Cove, North whale Pass. Hollis. Edna Bav. Meyers 
Chuck, and Hvder. These communities do not qualify for subsistence salmon fishing. The Board of 
Fisheries did provide 'personal-use‘ fishing regulations for these communities. Personal use is a new 
fishing category for southeast. It allows salmon to be taken with nets for home use. under the terms of 
permits issued by A D F&G, but this type of fishing does not carry the subsistence priority.

The Board of Fisheries also decided about shellfish and bottomfish. In general, the same communities 
(hat qualified for subsistence salmon also qualified for subsistence shellfish (except king crab) and 
subsistence bottom fish. The same communities that did not qualify for subsistence salmon did not 
qualify for subsistence shellfish and bottom fish.

The Board of Fisheries determined that subsistence king and coho salmon may ooly be taken 
incidentally to sockeye, pink, and chum salmon fishing, except for kings and coho in Yakutat, and coho 
in Angoon.

Discussion of Recent Southeast Subsistence Decisions

These recent decision are important ones, for they affect the ability of residents to subsistence fish and 
hunt for years to come. The decisions by the Board of Fisheries are particularly important. The Board 
of Fisheries has eliminated from subsistence fishing a major portion of the rural residents in southeast, 
including residents of two major communities (Wrangell and Petersburg) and seventeen small 
communities. This includes both the Native groups and non-Native residents of these communities.

The system for establishing Alaska’s fish and game regulations provides for citizen input in formulating 
and changing these regulations. The Boards have kept all upcoming agendas open for considering 
proposed revisions to subsistence regulations. Proposals submitted to the Board of Game by mid- 
December will be considered at the spring, 1990 meeting. Proposals submitted to the Board of 
Fisheries by April 1 will be considered at the fall 1990 meeting.

Decisions by the Boards may also be challenged by legal suits. On June 30,1989, a lawsuit was filed by 
Herman Kitka, Mark Jacobs, Jr., and John Dapcevich, on behalf of themselves and residents of the 
City and Borough of Sitka. They are suing the State of Alaska, Alaska Department of Fish and Game, 
and the Board of Fisheries over the recent derisions in Sitka that recognize Sitka’s customary and 
traditional uses of some food species but not others.

Statewide Subsistence Issue: The Kenaitze Case

Another major subsistence issue is the lawsuit by the Kenaitze Indian Tribe on (he Kenai Peninsula 
against the State of Alaska. It is a complicated suit, but in general, the Kenaitze Tribe is suing for an 
opportunity to subsistence salmon fish on the Kenai Peninsula. Recently, a California federal court 
found in favor of the Kenaitze on part of their suit. The federal court found (hat the state's current 
definition of 'rural" did not match a "common* definition, and was not in compliance with ANILCA 

(the federal subsistence law).

This court decision throws the state's approach toward defining "rural" into confusion. The state has 
not wanted to define "rural" with a simple population size (the usual standard is 2.500 people), because


