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species are "endangered" or "threatened." It then directs the Secretaries to take 
appropriate action to remedy the situation.

The Act, which pre-empts any inconsistent state law, contains a subsistence 
exception. Under this exception, Native as well as non-Native subsistence uses by 
rural Alaskan residents are not subject to the ESA. The exception permits takings 
primarily for subsistence purposes and includes a provision for the non-wasteful sale of 
authentic Native articles, handicrafts, or clothing.

3. The Marine Mammal Protection Act

The Marine Mammal Protection Act (MMPA) was passed in. 1972. Act of Dec. 
28, 1973, 87 Stat. 885, Pub. L. No. 93-205, as amended (16 U.S.C.A. $S 1531 etseq.). 
Although prohibiting the taking or importing of all marine mammals, the Act does 
contain a somewhat broad exception for Alaskan Native subsistence uses. As 
amended in 1981, the MMPA permits Alaskan Natives who dwell on the coast of the 
North Pacific Ocean or the Arctic Ocean to take marine mammals for non-wasteful 
subsistence purposes, including the creation of authentic Native handicrafts or 
clothing.

As amended in 1981, the Act also prohibits enforcement of all state laws 
relating to the taking of marine mammals but requires that the federal government 
transfer enforcement back to states meeting certain enforcement requirements. This 
exception specifically requires the State of Alaska to incorporate detailed marine 
mammal subsistence protections into its fish and game statutes and regulations as a 
prerequisite for return of jurisdiction over the regulation of the taking of marine 
mammals. Of some interest here is that the statute indicates that should the State of 
Alaska resume jurisdiction over marine mammals, the subsistence exception 
enforcement currently limited by federal law to Native Alaskans would be broadened 
to include all rural Alaska residents.

4. Title VIII of the Alaska National Interest Lands Conservation Act

The Alaska National Interest Lands Conservation Act (ANILCA) is perhaps 
best known for its massive land withdrawals and the creation of an integrated set of 
national parks and wildlife refuges. Act of Dec. 2, 1980, 94 Stat. 2371, 2422. Less 
well known, but perhaps of more immediate importance to Alaskan Natives, is Title 
VIII of th''* Art. Pub. L. No. 96-487 (16 U.S.C.A. $S 3111 et seq.). This title provides 
significant protections for the subsistence rights of rural Alaskan Natives. It also 
protects subsistence uses of non-Natives who live in rural areas.

By its terms, Title VIII is intended to carry out the subsistence-related policies 
and to fulfill the purposes of the Alaska Native Claims Settlement Act. It is in many 
senses a "settlement" of the Alaskan Native aboriginal hunting and fishing claims



which were extinguished by that Act. Yet, unlike many such settlements, Title VIII 
does not afford Alaskan Natives off-reservation or other exclusive rights to hunt and 
fish. In place of such exclusive rights, Title V III establishes protections for 
subsistence uses for rural Alaska residents, Native and non-Native alike.

Title VTQ is important for four major reasons. First, it establishes an absolute 
priority for subsistence uses over all other competing consumptive purposes. Second, 
it guarantees subsistence users access to fish and game on federal land which would 
otherwise be closed to hunting and fishing. Third, it requires federal land managers to 
incorporate subsistence uses in their land use decision process. Fourth, it establishes 
an administrative structure which could potentially serve to increase the 
representation of Alaskan Native interests in fish and game management.

Priority

The priority for subsistence uses can be found in Section 804 of Title VIII. 16 
U.S.C. $ 3114. That section states that "Subsistence uses shall be accorded priority 
over the taking on such lands [public lands] of fish and wildlife for other purposes." 
The preference, although absolute, has two important qualifications. It only applies to 
subsistence uses on federal "public lands" as that term is defined by ANILCA and it 
does not limit non-subsistence uses in the absence of some need to conserve or 
preserve the biological resource. Id. "Rural Alaska residents" are entitled to the 
priority when they engage in "customary and traditional" subsistence uses. 16 U.S.C. 
S 3113. Of course, the continued viability of fish stocks or game populations is of 
paramount importance under the federal law, and protection of those stocks or 
populations has in that sense a "priority" even over subsistence uses.

Access

The access guarantee of Title VIII is similarly straightforward. Section 809, 
16 U.S.C. S 3119, requires that the United States provide "reasonable access" to 
resources used for subsistence purposes which are located on public lands. Id. This 
section permits Alaskan Natives to hunt and fish on lands which would otherwise be 
closed to these activities and may place some restraints on land use decisions by 
pertinent federal agencies.

Land Use
The provision requiring that land use decisions take into account subsistence 

uses can be found in Section 810 of ANILCA. 16 U.S.C. $ 3120. The section consists 
of two parts: The first requires studies and evaluations of subsistence uses. The 
second requires detailed findings which incorporate subsistence uses in land use 
decisions if the federal agency finds that the land use decisions might "significantly 
restrict" subsistence uses. Id.



Structure
Section 805(a) of ANILCA, .16 U.S.C. $ 3105, requires the Secretary of the 

Interior to establish six subsistence resource regions in the State of Alaska. The Act 
also specifies that each region must have a regional advisory council as well as 
subsidiary advisory committees. Under the Act, the councils have the power to review 
and evaluate the Interior Secretary's (or the State’s) subsistence management 
proposals and to provide forums for interested people to express their opinions and 
recommendations on any matter related to subsistence.

The councils could play an important role in the management of subsistence 
resources in Alaska. The Secretary of the Interior is required to assign "adequate 
qualified staff to th? advisory councils. But more importantly, the Secretary (or the 
Stata) is required to accept any council management recommendation unless (1) it is 
not supported by substantial evidence; (2) it violates recognized principles of fish and 
wildlife conservation; or (3) it would be detrimental to subsistence needs. IS U.S.C. $ 
3115(c).

In addition to these specific protections, Title VTII is also important insofar as 
it encourages the State of Alaska to incorporate similar values in its fish and wildlife 
management plans. The real purpose behind Title Vin was to encourage the State to 
incorporate meaningful local and regional participation in State fish ,\nd game board 
subsistence decisions. This purpose is effectuated by Section 805(d) of ANILCA, 16 
U.S.C. $ 3115(d). That section permits the State to assume management over fish and 
wildlife on federal lands if the State, through laws of general applicability, implements 
the ANILCA subsistence definition1 and preference. The State accepted this 
invitation and adopted state laws and regulations of general applicability 
implementing the pertinent provisions of Title VIII. As a consequence, management 
of fish and game throughout the State of Alaska was generally placed in the hands of 
the State.

On December 22,1989, the Alaska Supreme Court ruled that Art. VIII of the 
Alaska Constitution prohibits limiting the subsistence preference to residents of rural 
areas. See McDowell v. Collinaworth, infra at p. 23. The effect of the decision has 
been stayed until July 1, 1990, with respect to existing hunting and fishing 
regulations. Although the Alaska Legislature has not repealed its subsistence law, the 
Supreme Court’s decision in McDowell, if carried out, will have the same legal effect 
If that decision becomes final and operative, the State of Alaska will be out of 
compliance with the requirements of ANILCA and will no longer be entitled to

The State's definition of ’subsistence uses,’ which incorporates a definition of ’rural area,’ was 
ruled inconsistent with ANILCA by the Court of Appeals for the Ninth Circuit (See discussion of 
Kenaitze Indian Tribe v. Alaska, infra at p. 19).
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manage fish and wildlife on public (federal) iands in Alaska. On April 13, 1990, the 
Secretary published in the Federal Register a notice of the federal government's 
intent, in view of McDowell, to assume subsistence management on federal lands in 
Alaska if the State is unable to come into compliance with Title VTU of ANILCA by 
July 1,1990. 55 F e d . R e o . 13922.

It appears unlikely that the State will be able to bring itself back into 
compliance by July 1, 1990. Even if the Alaska Legislature succeeds in passing a 
Constitutional Amendment, the Amendment would have to be approved by the voters 
in November. Therefore, absent a further stay of the McDowell decision, the 
Secretary of the Interior will assume management authority over fish and wildlife on 
federal lands in Alaska effective July 1,1990.

Judicial Enforcement

Section 807 of ANILCA, 16 U.S.C. $ 3116, places the responsibility for 
enforcing the subsistence priority in the hands of subsistence users and the federal 
courts. Although earlier versions of Title VIII provided that the Secretary of the 
Interior would enforce the priority through an administrative process, the final version 
provided for purely private enforcement. Section 807 gives subsistence users a federal 
private right of action against the State.

Section 807 specifically empowers the federal courts to enjoin state 
enforcement of a regulatory scheme which fails to provide for the subsistence priority 
set forth in Secuon 804 of ANILCA. It also empowers the courts to direct the State to 
promulgate regulations consistent with the requirements of Section 804. Finally, the 
Act provides that, once approved by the federal courts, the regulations will be valid for 
the period of time which state law defines as normal for a regulation.

Enforcement of ANILCA’s other provisions is subject to normal judicial 
review -  federal action is reviewable under the Administrative Procedure Act and 
state action under the state Administrative Procedure Act.

II. STATE REGULATION

The State regulates Native subsistence rights in the same way that it regulates 
all hunting and fishing. It has created a Board of Fisheries to regulate all fishing 
efforts over which it has management responsibility. It has created a Board of Game 
to regulate all takings of game in all areas over which it has a similar authority.

As indicated above, the State of Alaska accepted the invitation of Title VIII of 
ANILCA and in 1982 assumed primary responsibility for managing fish and wildlife 
on federal lands. In accordance with Title VETs requirement that subsistence uses be 
given a priority over all other competing uses, the Alaska legislature requires that



subsistence uses be accorded a priority. This purpose is effectuated in AS 16.050.258. 
The statute requires that the Boards of Fisheries and Game shall accord subsistence 
fishing and hunting a priority over all other fishing and hunting efforts. As discussed 
above, the "rural preference" provisions of the 1986 state subsistence-priority law 
were held unconstitutional by the Alaska Supreme Court in McDowell v. State, 785 
P.2d 1 (Alaska 1989). On remand, the Superior Court must decide whether the rural 
preference provisions of the State’s subsistence law are severable. If it determines 
that those provisions are severable, the State’s resource managers would be required 
to accord priority to subsistence uses by Alaska residents on state lands without 
regard to their rural or urban status. If it determines that those provisions are not 
severable, subsistence uses would no longer be entitled to preference over other 
consumptive uses.

Since enactment of the 1986 subsistence law in May, 1986 (Ch. 52, SLA 1986), 
the Alaska Boards of Fisheries and Game have made a number of revisions to 
subsistence hunting and fishing regulations. Subsistence hunting regulations are 
established in separate sections, on a region-by-region basis and can be found at 5 
AAC 78 through 5 AAC 88. Statewide provisions, including definitions relating to 
subsistence, are found in 5 AAC 92. Regulations regarding local fish and game 
advisory committees and regional councils are found at 5 AAC 96 and 97. Regulations 
governing development of subsistence regulations and identification of rural areas are 
found in 5 AAC 99.

R E C E N T  D E C I S I O N S  A N D  A C T I V E  C A S E S

1. Akutan v. Hodel, 869 F.2d 1185 (9th Cir. 1989), as amended on denial 
of rehearing, cert, denied, 110 S. Ct. 204 (1989), on remand, No. ASS- 
701 (D. Alaska) (von der Heydt)

This case was initially filed in December 1985 and involved the interpretation 
of Section 810 of ANILCA. Its focus was on "when" the Secretary of the Interior had 
to comply with procedures designed to ensure that use and/or disposition of federal 
lands would not unnecessarily restrict subsistence uses. The district court held that 
Interior erred by undertaking such procedures only when the proposed use or 
disposition had a "probability" of significantly restricting subsistence uses. Citing 
Village ofGamJbeU v. Hodel, 774 F.2d 1414 (9th Cir. 1985) (Gambell II), the Court held 
that the procedures had to be followed whenever such use "may" significantly restrict 
subsistence uses.

The district court’s decision was affirmed on appeal. Tribal Village of Akutan 
v. Hodel, 792 F.2d 1376 (9th Cir. 1986) and the government and the oil companies 
petitioned for certiorari. Following the Supreme Court’s decision in Amoco 
Production Co. v. Village of Gambell, 107 S. C t 1396 (1987) (sec discussion infra at p.
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14), the Supreme Court granted their petitions, reversed, and remanded for 
reconsideration in light of Amoco, 107 S. Ct. 1598 (1987).

On remand, the tribal villages amended their complaint to allege aboriginal 
hunting and fishing rights in the lease sale area. The parties then agreed to a stay of 
all proceedings on the aboriginal title claim pending a decision by the Ninth Circuit in 
the remand of Amoco Production Co. v. Gambell. Meanwhile, the State, the tribal 
villages, and various environmental organizations sought summary judgment on 
claims that the lease sale violated the Outer Continental Shelf Lands Act, the National 
Environmental Policy Act, and the Endangered Species Act. On January 22, 1988, 
the district court denied the State's claims under the OCSLA and on March 11,1988 
denied the NEPA and ESA claims.

On October 5,1988, the Court of Appeals upheld the District Court’s decision 
on all counts. It held that the Secretary properly decided not to accept the State’s 
recommendations under OCSLA; that the Secretary could remedy any deficiencies in 
his Environmental Impact Statement at the exploratory or production stages of 
development; and that the Secretary's reasons for rejecting recommendations by the 
National Marine Fisheries Service to implement the ESA  were not arbitrary or 
capricious. Akutan v. Hodel, 869 F.2d 1185 (9th Cir. 1989).

Plaintiffs moved for a rehearing, with a suggestion for rehearing en banc, 
together with a request that the sale be stayed pending rehearing. The motion for 
stay was denied as moot shortly after the lease sale was held in mid-October, 1988; the 
petition for rehearing was rejected on March 9, 1989, although the Court did modify 
its opinion in some minor respects on that date. Thv, State of Alaska’s petition for 
certiorari on the OCSLA issues was denied on October 2, 1989. 110 S. Ct. 204. 
Meanwhile, Congress imposed a one-year moratorium (until September 30, 1990) on 
exploratory activities pursuant to the leases and directed the Secretary of the Interior 
to investigate the possibility of buying back the leases.

The tribal villages’ claim of aboriginal hunting and fishing rights remains to be 
decided by the district court.

2. Alaska Fish and Wildlife Federation and Outdoor Council, Inc. v. 
Dunkel, 829 F.2d 933 (9th Cir. 1987), cerl: denied, 108 S. Ct. 1290 
(1988), on remand, No. J84-013 Civ. (J). Alaska) (von der Heydt)

This case was filed in the Spring of 1984 by the Alaska Fish and Wildlife 
Federation and Outdoor Council and the Alaska Fish and Wildlife Conservation Fund 
(Conservation Fund). The plaintiffs sought a declaration that two cooperative 
agreements (the Hooper Bay Agreement and the 1985 Goose Management Plan) 
entered into by the Fish & Wildlife Service, the ADF&G, AVCP and the California



Department of Fish and Gainc violate the Migratory Bird Treaty Act, the notice and 
comment provisions of the federal Administrative Procedure Act, the National 
Environmental Policy Act, and provisions of ANILCA, 16 U.S.C. S 668dd, which 
created the Yukon Delta Wildlife Refuge.

The challenged cooperative agreements grew out of recognition by the federal 
and state governments that migratory birds represent an important part of the 
traditional Native diet on the Yukon-Kuskokwim Delta. Even though the Migratory 
Bird Treaty Act, through the 1978 Fish and Wildlife Improvement Act, permits the 
Secretary of the Interior to authorize hunting of migratory birds in the spring and 
summer, it requires that the hunting be consistent with the four migratory bird 
treaties to which the United States is a party. The 1916 U.S./Canada treaty prohibits 
harvest of migratory birds in the spring and summer. Even though the Fish and 
Wildlife Service had long assumed that all harvesting of migratory birds between 
March 10 and September 1 is prohibited, it adopted a written policy in 1975 stating 
that subsistence hunting in Alaska during the closed season would not be punished. 
This enforcement policy was adopted in part because the service recognized the 
importance of spring waterfowl to Alaska Natives and in part because of the practical 
problems of enforcing the game laws in the vast reaches of rural Alaska.

Because of the recent decline of four populations of migratory birds, the U.S. 
Fish and Wildlife Service, the Alaska Department of Fish and Game, the California 
Department of Fish and Game, and the Association of Village Council Presidents 
entered into a cooperative agreement under which the harvest of those four species 
would be minimized in the spring and summer. This plan, known as the Hooper Bay 
Agreement, prohibited sport hunting of cackling Canada geese and reduced the 
hunting of white-fronted geese and black brants during the 1985 season. Enforcement 
was to be a joint effort by the various governmental agencies and local village councils. 
During 1984, the parties complied with the terms of the agreement. In 1985, the 
Hooper Bay Agreement was replaced with the 198?. Goose Management Plan.

The Conservation Fund initially sought an injunction to prohibit the Fish and 
Wildlife Service from agreeing to the taking of migratory birds during the 1984 closed 
season. Shortly thereafter, the intervenors (AVCP) filed a cross-claim against the Fish 
and Wildlife Service alleging that the 1925 Alaska Game Law rather than the 
Migratory Bird Treaty Act governed the subsistence hunting of migratory game birds 
in Alaska and until the agency promulgated regulations under the 1978 Wildlife 
Improvement Act, Interior had no authority to enforce the Migratory Bird Treaty 
Act’s closed seasons. The district court denied the preliminary injunction for the 1984 
season. It subsequently ruled that the 1925 Alaska Game Law repealed the Migratory 
Bird Treaty Act insofar as it applied to Alaska. The court dismissed all of the other 
claims as moot. Memorandum and Order (Jan. 24,1985).



On appeal, the Ninth Circuit reversed with respect to the 1925 Game Act, 
pointing out that the 1916 U.S./Canadian treaty did not provide for spring and 
summer hunting, and thus it could not be authorized under the 1978 Fish and Wildlife 
Improvement Act. The court remanded the case to the district court on all of the 
original challenges to the plan under the MigTatory Bird Treaty Act, the migratory 
bird treaties, the federal Administrative Procedure Act, NEPA and the section of 
ANILCA creating the Yukon Delta National Wildlife Refuge. 829 F.2d 933 (9th Cir. 
1987). The Supreme Court denied AVCP’s petition for certiorari. 108 S. Ct. 1290 
(1988).

On remand, the district court found that by agreeing to language in the 
Hooper Bay Agreements which indicated that subsistence hunting for certain species 
was "OK" during parts of the period closed to hunting by treaty, the U.S.F.W.S. 
adopted a "substantive rule" in violation of the notice and comment procedures 
mandated by the APA, 5 U.S.C. 5 553. The Court also found that the failure of 
U.S.F.W.S. to prepare an environmental assessment of its "substantive rule" violated 
the requirements of NEPA. Finally, the Court found that by adopting a substantive 
rule authorizing hunting during a period closed to hunting by treaty, the Secretary 
acted beyond the scope of his authority and thus violated the Migratory Bird Treaty 
Act. Memorandum, and Order (June 29,1988).

Meanwhile, on April 22, 1988, the Regional Director for the Fish and Wildlife 
Service announced a new policy on migratory bird hunting in Alaska. The policy is 
intended to prevent hunting of cackling Canada or emperor geese at any time; hunting 
Pacific white-fronted geese or black brant when they are nesting, raising young, or are 
flightless; taking eggs from any of the above four species of geese; using private or 
charter aircraft for purposes of hunting migratory birds during closed seasons; 
hunting other waterfowl (ducks, geese, swans) when they are nesting, raising young 
or are flightless;, or taking eggs of other waterfowl. The policy states that limited 
harvest of migratory birds for food in unforeseen emergency situations will not be 
prosecuted and enforcement of the policy will concentrate on "violations that have the 
greatest impact on waterfowl resources." As an adjunct to this policy, the Service has 
announced that it continues to view the Yukon-Kuskokwim Delta Goose Management 
Plan as an important element in the conservation of the four species.

On April 29,1988, the Yukon-Kuskokwim Delta Goose Management Plan for 
1988, which corresponds with the Service’s recently adopted policy on migratory bird 
hunting in Alaska, was signed by the Service and Native Groups in the Yukon- 
Kuskokwim Delta. The state fish and game departments from both Alaska and 
California also signed the plan. The plan lists priorities the signatories will observe to 
enforce the closed season on migratory birds in spring and summer. It calls for a 
cooperative effort in monitoring compliance. Reports of violations will be coordinated 
with local village governments, which will assist in investigations conducted by the



Service. The Service also agreed to make a "good faith effort to reach agreement with 
Canada" on an amendment to the Migratory Bird Treaty. As noted above, that treaty, 
signed in 1916, makes most hunting for migratory birds, even for subsistence, illegal.

3. Bobby a. Alaska, No. A84-544 Civ. (D. Alaska) (Holland)

This case was filed in November, 1984, by Wasilie Bobby, Sr., individually and 
on behalf of the people of Lime Village, a community of about 40 people. He alleged 
that the then-existing moose and caribou regulations applicable to the Lime Village 
area did not adequately accommodate subsistence uses. Since that time, the Board of 
Game modified the regulations in several steps. The regulations ultimately reviewed 
by the Court imposed two closed seasons on moose (spring through mid-summer, and 
in the late fall) and one closed season on caribou (spring through mid-summer). The 
bag limits for residents of Lime Village reviewed by the court were 2 moose and 5 
caribou per person.

Plaintiff argued that individual bag limits are not necessary for any 
conservation or management purpose in the case of Lime Village and are not 
consistent with the village’s historic hunting patterns, Plaintiff asserted that several 
good hunters may supply the entire community with meat over the course of the year, 
rather than each household hunting for itself. Plaintiff also argued that the then- 
existing closed seasons for moose and caribou harvest were not consistent with 
ANILCA. Plaintiff asserted that under ANILCA, there should be no closed season 
unless necessary to protect the resource. The State’s position was that ANILCA 
requires it to provide a "reasonable opportunity" for subsistence uses, but not 
necessarily year-round seasons.

Another issue raised in this case was whether people can harvest game or fish 
outside the existing regulations and then successfully defend in a criminal case by 
asserting that the regulations did not adequately accommodate subsistence uses. This 
"subsistence defense" was originally created by the Alaska Court of Appeals in State v. 
Eluska, 698 F.2d 174 (Alaska App. 1985), but its use was prohibited by the Alaska 
Supreme Court in State v. Eluska, 724 P.2d 514 (Alaska 1986). The; Supreme Court 
held that AS 16.05.920(a), which prohibits taking fish and game unless authorized, is 
controlling and is necessary in order to adhere to the constitutionally mandated 
sustained yield standard. The court’s ruling followed, but did not refer to, the 
legislature’s articulation in May 1986 of that same principle with respect to 
subsistence fishing and hunting in AS 16.05.261. The State’s position was that neither 
the legislature nor the Alaska Supreme Court prevented people from requesting the 
Boards of Fish and Game to change regulations or prohibited people from challenging 
existing regulations in civil cases, based on a perceived lack of reasonable opportunity 
for subsistence.



The court ruled on pending motions for summary judgment on February 14, 
1989, holding that seasons and bag limits are permissible under the State’s subsistence 
law, but only when those seasons and bag limits are consistent with customary and 
traditional uses. The Judge indicated that he would normally defer to the Board of 
Game’s determinations, but refused to do so in this instance, in part because the Board 
lacked the necessary data. Due to the constantly changing ground rules governing the 
Board of Game at that time, the Board did not perform the analysis required by the 
State’s 1986 subsistence law with respect to moose and caribou subsistence uses in the 
Lime Village area. The Court also found that the Board’s available data failed to 
support its conclusions. The seasons imposed by the regulations were inconsistent 
with a specific finding by the Board of Game that residents of Lime Village had 
historically harvested moose and caribou opportunistically throughout the year. The 
bag limits were not reconciled with the evidence in the record that the best hunters 
from Lime Village did most of the hunting and shared with the other villagers. The 
Judge also interpreted the State’s "no subsistence defense" statute as only precluding 
a defendant in a criminal proceeding from claiming a subsistence right in gross, 
outside of and apart from validly enacted subsistence regulations.

Judge Holland declined to issue a preliminary injunction, but ordered the 
State to submit revised regulations by June 15,1989. The Game Board met on April 
27 to review the regulations. As a result of the meeting, the regulations were 
amended to: (1) lift the individual bag limits; (2) establish a quota of 100 caribou for the 
entire village, and allow year round season on caribou, except that cows and calves 
may not be taken in the spring or summer; and (3) not impose a moose quota, but 
retain closed moose seasons.

The parties agreed to a procedure whereby the plaintiffs could submit 
proposals to the Board of Game for consideration and decision at its spring 1990 
meeting, for the purpose of providing the Board a further opportunity to review its 
regulatory decisions of April 27,1989, and resolve plaintiffs’ remaining objections to 
the Board’s action. Because of the McDowell decision, the Board has deferred 
consideration of plaintiffs’ proposals. The Court has retained jurisdiction over the 
matter until June 30,1990.

4. Didrickson v. United States Department of Interior, No. A85-336 Civ.
(D. Alaska) (Holland)

This case, formerly captioned in the name of the original plaintiff, Katelnikoff, 
was brought pursuant to the Marine Mammal Protection Act of 1972 (MMPA). Both 
Marina Katelnikoff and Didrickson sought the return of a number of articles they had 
fashioned out of sea otter pelts. The articles were confiscated by federal enforcement 
agents on the ground that they were not "authentic native articles of handicrafts and



clothing" within the meaning of the Native handicraft exemption to the MMPA, 16 
U.S.C. $ 1371(b), as defined by controlling federal regulations.

At stake is the proper interpretation of the Alaska Native exemption to the 
MMPA and its regulations. The MMPA, enacted in 1972, established a comprehensive 
moratorium on the taking of marine mammals but created an exception for the taking 
of marine mammals by Alaska Natives for subsistence purposes and for making 
"authentic native articles of handicrafts and clothing." 16 U.S.C. $ 1371(b). The 
regulation implementing this exemption defines "authentic native articles of 
handicrafts and clothing" to include only those items which "were commonly produced 
on or before December 21,1972." 50 C.F.R. $ 18.3.

Plaintiffs argued that the limitation in the regulation was inconsistent with the 
MMPA in that it focuses on whether the final craft item produced was traditional 
rather than whether the production technique was traditional. Plaintiffs argued that 
an item can be "authentic" even if it was not commonly produced prior to 1972.

In July 1986, Judge Holland rejected these arguments and upheld the validity 
of the regulation largely based on deference to agency interpretation. Ms. Katelnikoff 
was subsequently dismissed from the lawsuit to pursue her administrative remedies. 
After (Ms. (Katelnikoff) Beck lost her administrative hearing as to all items crafted 
from sea otter pelts except hats, she moved to intervene in the federal court litigation.

Judge Holland’s decision upholding the regulation as consistent with the 
MMPA led Didrickson to amend his complaint to allege that the regulation is 
unconstitutionally vague because no one, not even the enforcement agents, can 
determine what is permitted by the regulation. Sea otter use by Natives has been 
limited since the mid-1700’s due to bans imposed by the Russians and then by the 
United States and also due to population declines caused by Russian overhunting, and 
it is difficult or impossible to determine exactly what use Natives made of sea otter at 
that time.

Didrickson moved for summary judgment on the constitutional claim, and the 
government moved to dismiss. In denying the government’s motion to dismiss, Judge 
Holland indicated that problems with the regulation and its enforcement call for an 
administrative resolution. In response, the Fish and Wildlife Service instituted a 
formal rulemaking proceeding on November 11,1988, 53 Fed. Reg. 45788, proposing 
to change its regulatory definition to totally prohibit Native use of sea otter for 
handicrafts and clothing based upon its conclusion that there had been no recent use of 
sea otters by Natives and no recent sales of sea otter items. Public hearings were held 
in several coastal villages in October, 1989, and the comment period was extended 
until November 30,1989.



Despite over a thousand written comments opposing the proposed rule, the 
Fish & Wildlife Service issued an interim rule on April 20,1990, amending 50 C.F.R. S 
18.3 to prohibit the take of sea otters for the purpose of creating and selling 
handicrafts and clothing. 55 Fed. Reg. 14973. The Service has stated that it will 
inidate another rulemaking process for the purpose of replacing the interim rule with 
a final rule after a management plan for the northern sea otter has been completed. It 
projects completion of such a plan in 1992.

Meanwhile, Judge Holland has requested status reports from the parties by 
May 21,1990.

5. Gambell v. Lujan, 869 F.2d 1273 (9th Cir. 1989), petition for 
rehearing denied, on remand, No. 85-184 (D. Alaska) (von der Heydt)

On March 4, 1983, the tribal villages of Gambell and Stebbins sued the 
Secretary of the Interior alleging that he had violated either their aboriginal hunting 
and fishing rights or Section 810 of ANILCA in holding Outer Continental Shelf Lease 
Sale 57. Oil companies interested in bidding on the sale intervened.

The Tribes’ principal claim was that ANCSA and Title VTII of ANILCA had to 
be consistently interpreted by the Secretary. ANCSA extinguished Native hunting 
and fishing rights "in Alaska." Title VIII applies to Native hunting and fishing rights 
"in Alaska." The Tribes argued that the two acts had the same geographic scope. If 
both acts applied only within the territorial boundaries of the State, then they retained 
their aboriginal hunting and fishing rights outside tiie territorial boundaries. 
Alternatively, if both acts applied outside the territorial boundaries of the State, then 
the Secretary had violated Section 810 in holding the sale.

Judge von der Heydt granted summary judgment to the government and the 
intervening oil companies and dismissed the suit. The Ninth Circuit reversed in part 
and affirmed in part. It held that ANCSA applies to the OCS and operated to 
extinguish aboriginal hunting and fishing rights in this area. It also held that 
ANILCA applied to the OCS and since the Secretary had not complied with Section 
810 of ANILCA, the court reversed and remanded for a determination as to whether 
the sale should be voided. Gambell v. Clark, 746 F.2d 572 (9th Cir. 1984) {Gambell I).

In April, 1985, a companion case, Gambell v. Hodel, was filed challenging OCS 
Lease Sale 83 in the Navarin Basin, alleging both that the Secretary had failed to 
comply with Section 810 of ANILCA in holding the sale as well as that the Secretary's 
decision to lease the area violated his trust responsibilities to protect subsistence uses 
and resources.

The plaintiffs in both cases moved the district court for a preliminary 
injunction against exploratory drilling pending the district court's determination on



the merits. The motions were consolidated. Although the district court found that tiie 
Department of the Interior did not comply with Title VIII of ANILCA in holding the 
lease sales, it ruled that a preliminary injunction was not warranted. The court 
reasoned that the nation’s quest for new oil and gas resources and energy 
independence outweighed the harm that might result to subsistence users from 
continued exploratory activities on the leases.

On appeal the Ninth Circuit reversed the district court, finding that the tribal 
villages had a certainty of prevailing on the merits and ordered the oil companies to 
immediately cease all operations in the leased area:, Its ruling rested on the principle 
that under Section 810 the national interest in the subsistence lifestyle of Alaskan 
Natives outweighs the competing interest in the rapid development of OCS oil leasing 
in Alaska. Gambell v. Hodel, 774 F.2d 1414 (9th Cir. 1985) (GambeU. U).

The government and the oil companies petitioned for certiorari. The tribal 
villages cross-petitioned on the aboriginal title issue decided in Gambell I. The 
Supreme Court granted both petitions and reversed the lower court’s holding that 
ANILCA applied to the OCS, vacated the ruling that ANCSA applied to the same 
area, and remanded the case for further proceedings on the aboriginal title claim. 
Amoco Production Co. v. Gambell, 107 S. Ct. 1396 (1987).

On remand, the Court of Appeals reversed the district court’s original 
judgment in Gambell I, holding that aboriginal subsistence rights of Alaska Natives in 
the OCS were not extinguished by ANCSA. It also rejected the Secretary’s and the oil 
companies’ arguments that (1) the federal government’s paramount interests in the 
OCS extinguished aboriginal rights; (2) that the United States had not assumed 
sufficient control over the OCS so as to constitute sovereignty which requires 
recognition of aboriginal rights; and (3) that recognition of aboriginal rights would be 
inconsistent with principles of international law.

On remand, the district court must decide (1) whether the Villages possess 
aboriginal rights in the OCS; (2) if so, whether the drilling and other activities by the 
oil companies will interfere significantly with the Villages’ exercise of those rights; 
and (3) whether the Outer Continental Shelf Lands Act extinguished aboriginal 
subsistence rights in the OCS. Gambell v. Lujan, 869 F.2d 1273 (9th Cir. 1989) 
(Gambell TH). Preliminary discovery is proceeding on these issues.

6 . Hanlon o. Barton, No. J88-025 Civ. (D. Alaska) (von der Heydt)

This case was filed in July 1988 on behalf of six Native residents of Hoonah 
and one non-Native resident of Angoon, all of whom hunt near Hoonah. Two of the 
Hoonah-area Tlingit clans are represented in this action, one by its chief and the other 
by a senior clan member. All depend for their subsistence food needs on the resources,
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particularly the deer, of the Tongass National Forest. Plaintiffs suit, which has 
proceeded in two phases, initially attacked a Forest Service decision to authorize four 
years of clearcut logging and roadbuilding on public lands near Hoonah without first 
holding the hearings and making the findings required by Section 810 of ANILCA, 16 
U.S.C. $ 3120. That statute requires Federal agencies to consider the effects of major 
land use decisions on subsistence. If a proposed action may impose significant 
restrictions on subsistence uses of the public lands, the Federal agency involved must 
make specific findings that the action is necessary consistent with sound management 
of public lands, that it involves the minimal amount of public lands, and that measures 
will be taken to minimize the adverse effects on subsistence resources and uses.

In July, 1988, plaintiffs filed a motion for preliminary injunction. The Alaska 
Pulp Corporation, the principal beneficiary of the logging program, intervened in the 
case. Plaintiffs argued that the Forest Service applied the wrong legal standard to 
determine whether the timber development in the Hoonah area may significantly 
restrict plaintiffs' subsistence uses. They also asserted that the agency failed to 
consider the impacts of related actions, and, on the basis of information available to it, 
was compelled to conclude that its logging program would result in significant 
restrictions to subsistence uses, thus invoking the findings requirements of ANILCA, 
Section 810(aXlX3). Plaintiffs also alleged violations of the National Environmental 
Policy Act, the National Historic Preservation Act, and the Administrative Procedure 
Act.

On November 14, 1988, the dis* rict court denied the plaintiffs’ request for a 
preliminary injunction. Although the court ruled that plaintiffs were likely to prevail 
on the merits of four of six claims, it found insufficient proof of irreparable harm. The 
Court suggested comprise on the terms of an injunction pending Forest Service 
compliance with ANILCA and NEPA. Unable to reach agreement, the plaintiffs filed 
an appeal and moved the district court for an injunction pending appeal. Prior to the 
hearing on plaintiffs' motion, the parties agreed to the entry of an injunction.

The injunction required the Forest Service to hold subsistence hearings in 
Hoonah and to prepare a supplemental environmental impact statement. Pending the 
hearings and supplemental analysis, the injunction prohibited timber cutting, road 
building and the creation of a log dump in important subsistence areas near Hoonah. 
In August 1989, during the height of the Hoonah subsistence season, the agency held 
the subsistence hearings in Hoonah and other villages throughout northern, southeast 
Alaska.

In November 1989, the Forest Service issued its supplemental environmental 
analysis and decision. The agency’s supplemental E IS  documents that timber 
development activities around Hoonah may significantly restrict plaintiffs' subsistence 
uses of all species in one area near Hoonah and of deer, brown bear, and marten in



another area. The agency then found that its long-term timber contract with Alaska 
Pulp Corporation makes it necessary to continue intensive timber development in 
areas it agreed are important to meet plaintiffs' subsistence food needs. It also found 
that the development involved the minimal amount of public lands and that closure of 
new spur roads, pre-cominercial thinning, and recommendations to the Alaska Board 
of Game to reduce the sport bag limits for deer were adequate mitigation measures. 
The decision also authorized APC to cut more timber during 1990 than it has ever cut 
in a single year since operations began under its contract in 1961.

On March 2,1990, plaintiffs filed a motion for a preliminary injunction. They 
allege that the Forest Service's necessity and mitigation findings fail to comply with 
ANILCA, Section 810{&X1M3). They request that the court enjoin all activities in 
areas close to Hoonah until the agency makes the proper findings and requires 
uniform 100 foot buffer strips on most anadramous fish streams. The court 
consolidated this case with Tenakee Springs v. Clough (see p. 32 infra), and ordered the 
parties to negotiate. They were unable to reach agreement. In mid-April, plaintiffs 
moved for a temporary restraining order. On April 26, 1990, the court heard oral 
argument on the requests for a preliminary injunction and temporary restraining 
order. Following oral argument, the court denied the request for a T.R.O., but stated 
its intention to issue a decision on the consolidated requests for preliminary injunction 
in the near future.

7. John o. Alaska, No. A85-698 Civ. (D. Alaska) (Ho* _nd)

This case was filed in December, 1985, by Katie John, Doris Charles, and the 
Mentasta Village Council, Since 1964, the State limited subsistence fishing in the 
Copper River Basin to that portion of the Copper River below its confluence with the 
Slana River. In 1984, Katie John and Dons Charles, residents of Mentasta and Dot 
Lake, respectively, requested the Board of Fisheries to open a subsistence fishery at 
the old village site of Batzulnetas, where the proponents have pendmg and patented 
(respectively) Native allotments. The board rejected the proposal, voicing concerns 
about fishing on stocks of fish at or near their spawning grounds ("terminal fisheries"). 
This lawsuit followed.

Plaintiffs claim that the Batzulnetas site is a customary and traditional 
subsistence salmon fishing site and that closure of this area is not required to protect 
sustained yield. The case involves a complex river system (the Copper River, in which 
there are at least 124 separate sockeye salmon stocks).

Questions are raised regarding what constitutes a "reasonable opportunity" to 
obtain subsistence salmon and whether this is the applicable standard under ANILCA, 
what steps the State must take to determine whether a fishery can be conducted 
without jeopardizing sustained yield, and what standard of review the federal court



should apply in reviewing State subsistence regulations, among others. There is also a 
question of whether the State of Alaska has jurisdiction to regulate fish uses on a 
Native allotment

After completion of extensive discovery and filing by plaintiffs of a motion for 
summary judgment, the parties entered into a stipulation in 1987 to stay the case 
pending the Board of Fisheries’ review of a new proposal from plaintiffs for a 
subsistence fishery. The State agreed to allow plaintiffs a carefully structured interim 
subsistence fishery for the 1987 season.

In its winter 1987-88 meeting, the board acted on plaintiffs’ proposal and 
found that the existing subsistence fishery for the Copper River provided a 
"reasonable opportunity" for plaintiffs to meet their subsistence uses; however, the 
board also found that a subsistence fishery in excess of "reasonable opportunity" could 
be authorized at Batzulnetas without jeopardizing sustained yield. The board adopted 
a regulation establishing a subsistence fishery at Batzulnetas and setting the season, 
methods of take, and scope of this new fishery.

Plaintiff's filed a motion for a preliminary injunction seeking more fishing 
opportunities for the summer of 1989 than the 2-3 1/2 days provided for in the 
regulations. On June 6, 1989, Judge Holland granted the plaintiffs’ request for a 
preliminary injunction by enjoining the enforcement of the existing regulations and in 
lieu thereof, ordered that plaintiffs could take salmon from June 1 through September 
1 or until 1,000 sockeye salmon were taken, whichever occurred first. The State was 
further ordered to undertake studies of the subsistence fishery at Tanada Creek and 
plaintiffs' subsistence use of salmon so as to be in a position to perform the subsistence 
fisheries analysis required by AS 16.05.258 with respect to the Tanada 
Creek/Batzulnetas fishery.

Cross motions for summary judgment were also filed on whether the new 
regulations are adequate under ANILCA. On January 19,1990, the Court ruled that 
in refusing to permit the subsistence fishery, the Board of Fisheries had not taken the 
steps and made the findings necessary under the State Subsistence law and ANILCA. 
The Court therefore directed the Board to adopt new regulations consistent with state 
law. The State took the position that because of McDowell, the Board of Fisheries 
couid not adopt new regulations and suggested that the parties agree to another 
preliminary injunction for the 1990 fishing season. When the parties were unable to 
reach agreement on the terms of an injunction, the plaintiffs moved for a preliminary 
injunction. The motion is still pending.



8. Kenaitze Indian Tribe o. State of Alaska, 860 F.2d 312 (9th Cir. 1988), 
cert, denied, 109 S. Ct. 3187 (1989), on remand, No. A86-367 Civ. (D. 
Alaska) (Holland).

This case was filed on July 15,1986, under S 807 of ANILCA by the Kenaitze 
Indian Tribe. The plaintiff members consist of the descendants of aboriginal 
inhabitants of the Cook Inlet area. The Tribe alleged that th$ State’s definition of 
"rural area" in its 1986 subsistence law, Ch. 52, SLA 1986, was inconsistent with the 
meaning of the term "rural" in Title VIII of ANILCA. Sections 803 and 804 of 
ANILCA provide an absolute hunting and fishing priority for rural Alaska residents. 
The State’s definition of "rural area* extended the priority only to those ^ho live in "a 
community or area of the state in which the noncommercial, customary, and 
traditional use of fish or game for personal or family consumption is a principal 
characteristic of the economy of the community or area." Plaintiff claimed that the 
term "rural" had to be given its ordinary meaning -  that of a geographic area with a 
small population -  and that it could not be defined so as to restrict the priority to only 
those who live in an area where subsistence activities are a principal component of the 
economy. It was their position that tribal members living on the Kenai Peninsula are 
rural residents and their customary and traditional harvests of fish and game for 
subsistence uses are entitled to preference over competing non-subsistence uses.

Plaintiff filed a motion for preliminary injunction in July 1986. On August 14, 
1986, the State of Alaska filed a motion to dismiss, arguing that Section 807 of 
ANILCA does not confer jurisdiction upon the federal court to hear a challenge to the 
State’s "laws of general applicability" (i.e., statutory provisions that comply with 
Section 805 and allow the State to have management jurisdiction over subsistence uses 
on federal lands). The State argued that $ 807 only grants jurisdiction to challenge the 
State’s implementing regulations. The court denied the State’s motion to dismiss. 
Memorandum of Decision, February 13,1987.

In the meantime, the Tribe filed a motion for partial summary judgment and 
the State filed a cross motion for summary judgment on the underlying question of 
whether the state statutory definition of "rural area" complied with ANILCA. On July 
9, 1987, Judge Holland denied the Tribe's request for a preliminary injunction and 
granted the State’s motion for partial summary judgment, Essentially deferring to 
the State’s interpretation of the term "rural" (and the Department of the Interior’s 
"approval" of the State’s 1986 subsistence law), the court found that the State’s 
definition if  "rural area" was not inconsistent with Section 804 of ANILCA.

On October 24,1988, the Court of Appeals reversed the lower court’s denial of 
the Tribe’s request for a preliminary injunction. The court first concluded that it owed 
no deference to the interpretation adopted by the Department of the Interior or the 
State of Alaska. Interpreting the statute’s meaning de novo, it found that Congress



used the term "rural" in its plain and ordinary sense to refer to areas of Alaska that 
are "sparsely populated." It noted that adopting the State’s "contorted definition" of 
rural would "materially change the sweep of the statute . . . and lead to an 
inconsistency within the statute." Relying on Amoco Production Co. v. Gambell, 107 S. 
Ct. 1396 (1987), the court refused to resort to the legislative history of ANILCA in 
search of a contrary meaning. Concluding that the State’s definition of rural was 
inconsistent with ANILCA, the court reversed and remanded the case to the district 
court for entry of a preliminary injunction.

On denial of the State’s petition for rehearing, the Court of Appeals amended 
its decision on January 4, 1989, to specifically address the State’s argument that 
article IV, $ 4 of the U.S. Constitution and the Tenth Amendment preclude a federal 
court from ordering a state to amend its laws to make them consistent with ANILCA. 
The Court noted that this proposition had no application since the court did not 
purport to be directing the state to amend its laws: "it is free co eschew any further 
entanglement with the federal government by advising the Department of the Interior 
that it is withdrawing from its role in administering ANILCA." The Supreme Court 
denied the State’s petition for certiorari on June 19,1989. 109 S. Ct. 3187 (1989).

Following remand of the case, Judge Holland entered a preliminary injunction 
ordering the State "to elect, on or before May 15, 1989, whether it will or will not 
afford plaintiff on an interim basis priority over all other consumptive uses for the 
subsistence use of hooligan and all species of salmon on the Kenai Peninsula." 
Preliminary Injunction, April 26, 1989, at 10. Assuming it elected to continue to 
comply with ANILCA, the court ordered the State to afford the Kenaitze a priority 
over all other consumptive uses, for the subsistence use of hooligan and all species of 
salmon. To that end, the Board of Fisheries was directed to adopt emergency 
regulations to effect such priority. The court gave the parties the alternative of 
entering into a consent preliminary injunction to the same general effect.

On May 31,1989, Judge Holland approved a "Consent Preliminary Injunction" 
which allowed members of the Tribe domiciled on the Kenai Peninsula to fish with a 
single net for all species of salmon between June 15 and September 15,1989, and for 
hooligan between October 1, 1989 and November 30,1989. The fishery was confined 
to the Kenai River 1/4 mile upstream from the Warren Ames Bridge, including Birch 
Island, downstream to the mouth, and including those waters normally closed to 
commercial salmon fishing adjacent to the mouth of the river. The Tribe was given a 
quota of 5,000 salmon, not to include more than 600 chinook. Judge Holland 
subsequently rejected two challenges to the consent preliminary injunction. Alaska 
Fish and Wildlife Conservation Fund and Alaska Fish and Wildlife Federation and 
Outdoor Council v. State of Alaska, No. J89-008 Civ. (D. Alaska) and Mills v. Kenaitze 
IRA Council, No. A89-268 Civ. (D. Alaska).



In the meantime, the Governor sought an amendment to ANILCA which 
would have inserted the State’s definition of "rural" into ANILCA. The House 
Interior and Insular Affairs Committee was scheduled to consider the merits of the 
legislation on May 24, 1989, but opposition from the Native community caused 
Congressman Young to pull the bill before any action could be taken. Discussions 
between representatives from the Governor’s office and Native leaders on a possible 
legislative solution were halted when the Supreme Court of Alaska rendered its 
decision in McDowell.

On April 27, 1990, Judge Holland approved another preliminary injunction 
allowing the Kenaitze to operate a single tribal subsistence fishing net during the 1990 
fishing season. In a separate order, he found that the Court of Appeals did not hold 
that the entire Kenai Peninsula is rural as a matter of law, but rather provided its 
definition of the term "rural" as employed by Congress in ANILCA. Judge Holland 
concluded that it was up to the court and the Alaska fisheries regulators to apply that 
definition. As between the Board of Fisheries (or Joint Boards) and the court, Judge 
Holland held that it was the job of the Boards and not the court to determine what 
portions of the Kenai Peninsula are rural in accordance with the interpretation of. the 
term "rural" by the court of appeals.

With respect to whether the Kenaitze have customary and traditional uses of 
salmon on the Kenai Peninsula, Judge Holland found that the Board of Fisheries had 
never accomplished the analysis of specific Kenai Peninsula salmon stocks required by 
AS 16.05.258. He concluded that should the matter be referred back to the Board of 
Fisheries for enactment of appropriate regulations, the Board would be ordered "to 
effect the analysis required by AS 16.05.258 for those portions ol the Kenai Peninsula 
which are determined to be rural in accordance with the then-operative definition of 
‘rural’." Order, April 17, 1990, at 10-11. All further proceedings in the case have 
been stayed until July 1,1990.

9. Kitka v. State of Alaska, No. A89-276 Civ. (D. Alaska) (Holland)

In January, February and March, 1989, the Board of Fisheries found that 
Sitka residents had not engaged in customary and traditional uses of fish and shellfish 
species, other than sockeye salmon and herring, including herring roe and 
promulgated regulations which deny priority for subsistence uses of shellfish, ground 
fish (including halibut), the remaining 4 species of Pacific salmon and all varieties of 
other finfish. On June 30, 1989, a class composed of all residents of the unified City 
and Borough of Sitka, Alaska, filed suit challenging the regulations as arbitrary, 
capricious and unreasonable and violative of Section 804 of ANILCA. They also allege 
that these restrictions are unconstitutional under the federal Constitution.



In denying the plaintiffs’ motion for class certification, the Court •- on its own 
initiative -  indicated that it might find parts of the City and Borough of Sitka to be 
non-"rural." Subsequently, again on its own initiative, the Court issued an order 
stating that in view of the McDowell decision it would take no further action in this 
case until July 1,1990.

10. Kwethluk IRA Council o. State o f Alaska, No. A90-107 (D. Alaska) 
(Holland)

This case was filed after the Board of Game in March, 1990, rejected an 
emergency petition form the Kwethluk Tribe for an immediate, limited subsistence 
hunt of the Kilbuck Mountain caribou herd. The Board attempted to base its decision 
on the sustained yield principle. On April 4, 1990, the federal court granted a 
preliminary injunction requiring the S'-ate to make available to the Tribe, between 
April 5 and April 15, a subsistence hu;:;, with a quota of 50 caribou.

The Court rejected the Board’s sustained yield determination because die 
State did not have a game management plan for the Kilbuck herd and the Board had 
not adopted "an articulated and evenly applicable definition of sustained yield." The 
court criticized the Board for acting "in an ad hoc fashion, as though it had unfettered 
discretion to decide what meaning it would attribute to the sustained yield issue in any 
particular case." The court found that a hunt of 50 animals would not adversely affect 
the herd, and that Kwethluk had demonstrated an urgent need for the meat.

11. Morry v. State & Wilson, No. 2BA-87-83 (Superior Court) (Jeffery) 
(jury trial demanded)

This civil rights action was filed on July 9,1987 in Superior Court at Barrow, 
seeking declaratory relief and damages for abuse of process, malicious prosecution, 
breach of duty under the federal and state subsistence laws, racial discrimination, and 
denial of due process. Plaintiff, a resident of Anaktuvuk Pass, alleges that Wilson, a 
state game warden, wrongfully filed a criminal complaint against plaintiff charging 
him with four technical game violations related to his taking of a grizzly bear for 
subsistence uses. A state prosecutor declined to prosecute the case and dismissed the 
charges. Plaintiff also challenged, under both ANILCA and the State Subsistence law, 
the $25 tag fee and the hide and skull sealing requirements as applied to the 
subsistence hunting of grizzly bears.

Defendants filed a motion to change venue from Barrow to Fairbanks, on the 
ground that a Fairbanks trial would be less expensive and more convenient. Plaintiff 
opposed the motion, arguing that he had a right to trial before a jury drawn from his 
general community. By memorandum decision of March 14, 1988, Judge Jeffery 
denied the motion for change of venue. Among other things, he held that "the



presence of Anaktuvuk Pass in the Second Judicial District expresses long-standing 
cultural and political realities" and was not, as defendants suggested, merely the "flick 
of some cartographer’s pen." The judge concluded that Barrow "include[sj significant 
elements of the community of Anaktuvuk Pass because of the large number of Inupiat 
Eskimo subsistence hunters in Barrow. A jury drawn from the Fairbanks community 
would not meet this standard."

Plaintiff has filed a motion for partial summary judgment on the validity of the 
grizzly bear regulations. On October 6,1989, the Kwethluk IRA moved to intervene 
with respect to the challenge to the tag and sealing requirements.

12. McDowell v. Collinaworth, 785 P.2d 1 (Alaska 1989), on remand, No.
3AN-83-1592 Civ. (Alaska Superior Court) (Carlson)

On December 22, 1989, the Alaska Supreme Court ruled that Article VIII of 
the Alaska Constitution prohibits limiting eligibility for subsistence uses to residents of 
rural areas. Specifically, the Court held that providing rural Alaska residents special 
subsistence privileges violates Article VO , $$ 3, 15, and 17 of the Alaska 
Constitution. Section 3 reserves fish and wildlife in their "natural state" to the people 
of Alaska for "common use." Section 15 prohibits the Legislature from creating a 
fishery allocation system that results in an "exclusive right or special privilege of 
fishery." Section 17 requires statutes governing hunting and fishing to "apply equally 
to all persons similarly situated." The case was remanded to the Superior Court "with 
instructions to issue a declaratory judgment that the rural preference of ch. 52 SLA 
1986 is unconstitutional and to take such further action as may be appropriate." 785 
P.2d at 12.

The Supreme Court stayed the effect of its decision until July 1, 1990, with 
respect to existing hunting and fishing regulations. It subsequently denied AFN’s and 
the State’s petitions for rehearing.

On remand, the State of Alaska has asked the Superior Court to decide 
whether the Supreme Court intended to invalidate the entire subsistence priority or 
only the rural residency limitation. Both the State and the plaintiffs have taken the 
position that the "rural preference" provisions of the 1986 law are not severable, and 
that the Supreme Court invalidated the entire subsistence law. Plaintiffs in various 
cases pending in federal district court have moved to file an amicus brief on the 
severability issue, arguing that the "rural preference" provisions of the State’s 
Subsistence law are severable, and that the law continues to have legal effect, i.e., that 
the State’s resource managers are required to accord priority to subsistence uses by 
Alaska residents without regard to their rural or urban status The Court has been 
urged to resolve this issue no later than mid-May since in February the Board of Game 
deferred approximately 100 subsistence proposals from its scheduled March meeting



to be taken up in May or June, depending on the Court's ruling on the severability 
issue.

The effect of the Supreme Court’s decision is to place state law out of 
compliance with the rural subsistence priority mandated by Title VIII of ANILCA. If 
no remedy is found by July 1,1990, the Secretary of the Interior will assume fish and 
game management on all federal public lands and waters in Alaska. The geographical 
extent of the Secretary’s jurisdiction and the details of his management system remain 
to be decided.

13. Native Village of Dot Lake o. State of Alaska, No. 4FA-89-997 
(Superior Court) v^teinkruger)

In April, 1989, the plaintiff submitted a petition to the Board of Game asking 
that its members be allowed to take 3 moose between then and September to meet 
their subsistence needs. On April 27, 1989, at a meeting in Anchorage previously 
scheduled to comply with the federal court order in Bobby v. Alaska, No. A84-544 Civ. 
(D. Alaska, Feb. 14, 1989), the Board of Game discussed plaintiffs petition and 
received testimony from plaintiffs president, but refused to consider the petition on 
the merits. The petition was rejected on the grounds that it did not qualify as an 
"emergency" under 5 AAC 96.625(f).

Plaintiff filed suit on June 15, 1S89, challenging the Board’s anti-petition 
policy on two grounds. First, plaintiff argues that the policy conflicts with the 
Administrative Procedure Act, AS 44.62.220 and -.230, which gives plaintiff and any 
other "interested persons" the right to petition the Board for the adoption or repeal of 
a regulation at any time, regardless of the existence of an emergency. Second, 
plaintiff argues that the regulation is inconsistent with the Board’s statutory duty to 
accord priority to subsistence uses, and especially to respond to subsistence- 
deprivation emergencies. In addition to the anti-petition policy, plaintiff has 
challenged the validity of the regulations which govern the subsistence needs of 
plaintiffs members with regard to the taking of moose. Those regulations impose 
seasons and bag limits for subsistence hunters which are identical to those governing 
sport/trophy hunters.

On September 19,1989, the plaintiff moved for summary judgment, asking the 
court to issue a declaratory judgment invalidating 5 AAC 96.625(f) (the anti-petition 
policy) and 5 AAC 88.045(3) (season and bag-limit restrictions on subsistence moose 
hunting by Dot Lake residents in Game Management Unit 20(D).



14. Native Village of Dot Lake o. Alaska, No. A90-001 Civ. (D. Alaska) 
and Kluti Haah Native Village of Copper Center o. Alaska, No. A90- 
004 Civ. (D. Alaska) (Holland)

These cases were filed the first week of January, 1990, when the Alaska 
Department of Fish and Game, after the McDowell decision, issued emergency orders 
closing the winter Dot Lake subsistence moose hunt and the winter Nelchina 
subsistence caribou hunt. The hunts were reinstated when the Alaska Supreme Court 
stayed the effect of its McDowell decision until July 1, 1990. The plaintiffs in both 
cases allege that existing restrictions on their subsistence hunting violate ANILCA; 
they also allege that they have a constitutional right to engage in subsistence hunting.

15. Native Village of Tanana o. Cowper, No. F83-034 Civ., and Tanana 
Chiefs Conference, Inc. v. Cowper, No. F83-402 Civ. (D. Alaska) 
(Kleinfeld)

These cases were filed in 1983 and present the issue of whether the State’s 
prosecution of five residents of Tanana and two residents of Ruby for taking a moose 
during closed season violates Section 804 of ANILCA. The cases were consolidated by 
the court, and both parties filed summary judgment motions. The motions focused on 
whether the areas involved were Indian country; whether there were exemptions from 
State authority over fish and game for Native activities sponsored by a Native council; 
whether P.L. No. 280 precludes State regulation of Native fishing and hunting; and 
whether there was any interference with subsistence rights under ANILCA or with 
First Amendment rights.

On November 6,1987, the court ruled as follows:

1) That ANILCA’S subsistence protections are limited to direct personal or 
family consumption or barter or customary trade; and plaintiffs presented no evidence 
that the taking was for one of these reasons. Judge Kleinfeld also found that there 
was no evidence that the takings took place on the lands to which ANILCA applies.

2) The court declined to rule on whether Tanana or Louden are Indian 
country because plaintiff failed to present any evidence about where the takings took 
place. Also, the court declined to rule on whether State authority may be exercised 
within Indian country, until the predicate -  a showing of where the events took place -- 
was made. Judge Kleinfeld noted that based upon the record, he was inclined to think 
that Tanana was not Indian country and not a dependent Indian community, but it was 
not necessary for the court to reach that issue.

3) The court found that Tanana Chiefs has standing to assert the rights of 
individual Natives, citing UAWv. Brock, 106 S. C t 2523 (1986).



4) Aa to P.L. 280, Judge Kleinfeld held that the exemption from state 
criminal laws contained in 18 U.S.C. S 1162(b) for hunting and fishing rights of 
Natives under "Federal treaty, agreement, or statute" does not apply where there is 
no treaty or statute. He concluded that the State may exercise jurisdiction over fish 
and game offenses even in Indian country in the Tanana area. The court based its 
ruling in part on Kake v. Egan, 369 U.S. 60 (1962) which it construed to hold that off- 
reservation hunting and fishing is subject to state regulation. The court further held 
that California v. Cabazon Band of Mission Indians, 107 S. Ct. 1083 (1987), did not 
apply because this case involved criminal offenses, unlike the regulatory bingo 
offenses at issue in CaJbazon.

5) The judge denied plaintiffs’ motion for summary judgment on the 
freedom of religion issue, finding that proof was lacking of several essential elements 
of the claim, in particular the religious nature and necessity of memorial potlatches.

In 1989, Native Village of Tanana was dismissed by stipulation. The village 
submitted a proposal to the Boa7d of Game, asking that subsistence regulations be 
adopted allowing the commujiity'jo  take moose for a traditional festival, Nuchalwoyya. 
During its March 1989 meeting, the board found that the community had a customary 
and traditional use of moose for that purpose, and adopted the requested regulation.

In 1988, the state filed a motion for summary judgment in Tanana Chiefs 
Conference on the outstanding equal protection and due process claims. At issue was 
the lack of regulations allowing memorial potlatches. Tanana Chiefs Conference never 
petitioned the Board of Game to authorize that use as a subsistence use. In response 
to the state’s motion, TCC again raised the freedom of religion issue, basically 
contending that the equal protection and due process arguments must be viewed with 
strict scrutiny by the court because of the first amendment. The state’s position is that 
plaintiff still has not demonstrated the religious nature and necessity of memorial (as 
contrasted to funeral) potlatches. Following oral argument in June, 1989, Judge 
Kleinfeld dismissed all of the outstanding constitutional claims with the exception of 
the religious freedom claim and requested cross-motions for Summary Judgment on 
that issue. On March 15,1990, Judge Kleinfeld entered final judgment in favor of the 
State on the religious freedom claim, based largely on Lyng v. Northwest Indian 
Cemetery Protective Ass’n, 108 S. Ct. 1319 (1988).

16. Natural Resources Defense Council, e t aL, v. Lujan, Civ. No. 89-2345- 
JHG and Gwich’in Steering Committee v. Lujan, Civ. No. 89-2393-JHG (D.D.C. 
filed August 28, 1989) (Cases consolidated by order of Judge Joyce Green on 
December 18, 1989)

This is an action by the Natural Resources Defense Council, a coalition of 
environmental organizations, and the Gwich’in Steering Committee, an incorporated



association of Gwich’in Athabascan tribes in Alaska and Canada, challenging the legal 
adequacy of a Legislative Environmental Impact Statement and Report to Congress 
(LEIS) regarding whether to allow oil and gas development in the 1.5 million acre 
coastal plain of the Arctic National Wildlife Refuge ("the coastal plain") prepared by 
the Secretary of the Interior ("the Secretary"). Plaintiffs seek a declaration that: (1) 
this document does not comply with Sections 810 and 1002 of the Alaska National 
Interest Lands Conservation Act (ANILCA), 16 U.S.C. 3120, 3142, and the National 
Environmental Policy Act (NEPA), 42 U.S.C. 4331, et. seq; and (2) that the 
Secretary’s conclusions in the LEIS, recommending thct Congress allow full oil and 
gas leasing in the coastal plain, were arbitrary and capricious and not supported by the 
evidence presented in the body of the LEIS, in violation of the Administrative 
Procedure Act. Plaintiffs further seek an injunction requiring the Secretary to revise 
the LEIS to correct his violations of law.

Plaintiffs seek to protect the use rights of their members in ANWR. The 
Gwich’in tribes’ claims center on subsistence use of the Porcupine Caribou Herd as it 
may be impacted by ANWR development. NRDC’s members claim subsistence and 
recreational use impacts. Both plaintiffs allege harm to their public participation 
rights in that the LEIS was supposed to enable the public to participate meaningfully 
in the ANWR development debate. Plaintiffs allege that flawed and incomplete data 
and analyses produced in the LEIS frustrated the plaintiffs’ participation rights.

17. Payton o. State, 3AN-88-12223 Civil (Alaska Superior Court) (Ripley), 
appeal pending, No. S-3377 (Alaska Supreme Court)

This case was filed in 1988 and challenged the finding by the Board of 
Fisheries that residents of the Skwetna area (a rural area across Cook Inlet from 
Anchorage) did not have customary and traditional uses of salmon, and consequent 
failure to adopt subsistence regulations for that area.

Plaintiffs alleged a number of violations: (1) that the finding was arbitrary 
and capricious, because the Board of Game had authorized subsistence moose hunting 
there, (2) that the finding was not supported by the record; (3) that the action 
violated ANILCA (though the case was filed in state court); (4) that the board used an 
impermissible durational residency requirement; (5) that the board applied its criteria 
in a way that discriminates on the basis of race (in favor of Alaska Natives); and, (6) 
that the composition of the board violated due process, because of the presence of 
commercial and sport fishermen.

The court awarded summary judgment to the State on March 15, 1989. A 
final judgment was entered in early April, and plaintiffs have appealed. By 
Agreement, the appeal has been stayed until July 1,1990.



18. Peninsula Marketing Association v. State o f Alaskat 3AN-88-12324 
Civil (Alaska Superior Court) (Hunt)

The False Pass commercial fishery occurs near the Alaska Peninsula in June, 
targeting mainly sockeye salmon. Along with the sockeye salmon are incidentally 
harvested churn salmon, five to ten percent of which (at most) may be Yukon fall chum 
salmon.

In May, 1987, a class action was filed against the Alaska Board of Fish and 
Commissioner of Fish and Game. Association of Village Council Presidents, Tanana 
Chiefs Confermce, Paul Philip, and Jonathon Solomon v. Alaska Board of Fish and 
Commissioner of Fish and Game, No. 4BE-87-155 Civ. The plaintiffs asserted that the 
information presented to the Board of Fisheries indicated that not enough fall chum 
salmon would return to the Yukon in 1987 to provide for both escapement and 
subsistence fisheries. They argued that the federal and state subsistence lav/s 
required that the False Pass commercial fishery be closed.

The State and intervenors (Concerned Area M Fishermen and Peninsula 
Marketing Association) argued that the information before the Board of Fisheries 
justified the board’s conclusion that there was no need to close the False Pass fishery. 
The board did not believe it was likely that there would not be enough fall chum 
salmon to provide for escapement and subsistence fishing at historical levels in the 
Yukon. Plaintiffs request for a preliminary injunction was denied. Plaintiffs sought 
review by the state supreme court via a petition for review, which was also denied.

The Board of Fisheries imposed a chum salmon cap on the False Pass fishery 
for the 1988 season. The case was subsequently dismissed when ADF&G’s estimate of 
fish returning proved to be inaccurate and more than enough fish returned.

This case was filed in the late fall of 1988, challenging the False Pass chum 
salmon cap which the Board of Fisheries had imposed, beginning in June 1988. 
Plaintiffs in this case include the intervenors in that case. The chum cap is challenged 
on a number of grounds. The Yukon-Kuskokwim Fisheries Task Force and four (4) 
residents of western Alaska have intervened on the State’s side to support the cap, 
and have filed a cross claim against the State, arguing for the same reasons put 
forward in Peninsula Marketing Association that the False Pass fishery should be 
closed. Cross motions for summary judgment were filed on plaintiffs’ claims (not 
intervenors). Following argument on those motions in early June, the Court ruled in 
favor of the State and Intervenors. Intervenors are now conducting discovery on their 
cross claim, putting the State and the plaintiffs on the same side. The Intervenors are 
seeking to close the False Pass fishery for the same reasons advanced in Association of 
Village Council Presidents, et al. vs. Alaskc Board of Fish and Commissioner of Fish 
and Game.



19. Sierra Club o. Penfold , 857 F.2d 1307 (9th Cir. 1988), or,\ remand, 
A86-083 Civ. (D. Alaska) (von der Heydt)

This case challenges B L M ’s approval of placer mining plans. In addition to 
claims under NEPA and BLM’s regulations on the procedure for approving and 
receiving notice of mining activities on BLM administered lands, plaintiffs asserted 
claims under Section 810 of ANILCA. The subsistence issues of interest include the 
following:

a) Subsistence Reviews Must Evaluate Cumulative Impacts
In a published decision on May 28,1987, the federal district court held for the 

first time that Section 810 of ANILCA, 16 U.S.C. 5 3120, requires a federal land 
management agency to consider cumulative impacts when determining whether a 
federal action may significantly restrict subsistence uses. Sierra Club v. Penfold, 664 
F. Supp. 1299, 1307 (D. Alaska 1987). The court drew an analogy to NEPA law and 
held that the "common-sense principles'' of NEPA, which require analysis of 
cumulative impacts when agencies determine the environmental significance of federal 
actions, would be applied to subsistence evaluations too.

On the facts of the case, the court then held that the cumulative impacts of 
multiple placer mines on subsistence uses of Birch Creek were "significant" and 
triggered the notice and hearing requirements of Section 810(aXlM3). The court 
specifically found that mineral development "severely degrade[d]" Birch Creek 
Village’s subsistence fishery and "interfere^] with use of river water for drinking by 
village residents." The court also held that the cumulative impacts of placer mining on 
Minto had been unlawfully ignored and remanded the case to the BLM for a 
determination of the significance of these impacts.

b) Mining Regulations Invalid fo r Failure to Consider Subsistence Impacts
In a subsequent unpublished decision of November 6, 1987, the court 

invalidated 1983 amendments to BLM’s mining regulations because, among other 
reasons, the amendments were promulgated without a Section 810 evaluation. 
Memorandum and Order at 31-34 (Nov. 6,1987). These amendments had the effect of 
allowing mines on "withdrawn lands" (lands closed to new mineral entry) to operate 
under "notices" without subsistence review if the mines kept their operations under 
five acres.

On motion for reconsideration, the court also excused the failure of the 
subsistence plaintiffs to exhaust administrative remedies, relying on the point that the 
failure to exhaust could be attributed to the agency’s failure to provide the notice 
required by Section 810. Minute Order (Nov. 12, 1987) ("the Secretary cannot shield 
his complete failure to comply with Section 810 by arguing that the very groups



intended to benefit indirectly from the notice provisions of the statute should have 
reminded him of his statutory duty").

c) Village Councils Have Parens Patriae Standing
A final decision of note is the unpublished decision of November 21, 1986, 

where the court considered and rejected a BLM argument that th' IA and village 
council plaintiffs in the case lacked standing to sue on behalf .. ueir residents. 
Memorandum and Order at 24-26 (Nov. 21, 1986). The court held that parens patriae 
standing is appropriate when a sovereign entity sues "to prevent a violation of federal 
laws by federal agencies." Id. at 25. The court then went on to assume that IRA and 
village councils havs sovereign attributes, without deciding the question. Id. at 26. 
Finally, the court ruled that environmental organizations do not have standing to 
bring Section 810 actions.

On September 21, 1988, the Court of Appeals affirmed the lower court in all 
respects. Of primary importance was its conclusion that BLM violated NEPA and 
Section 810 of ANILCA by failing to prepare EISs addressing the cumulative impact 
and effect on subsistence uses of all placer mines in each of the four watersheds 
involved in the litigation (Birch Creek, Beaver Creek, Fortymile River and Minto 
Flats). The Appeals Court left in place the district court’s injunctions prohibiting 
approval of any placer mines in the four watersheds pending completion of the EIS's.

Following the Court of Appeals decision, BLM completed its final 
Environmental Impact Statements for all four drainages and then moved to lift the 
injunctions. At plaintiffs request, the district court agreed to delay its ruling on the 
motion until BLM issued its final decisions. Final decisions were issued implementing 
the preferred alternative in all four drainages and imposing more protective measures 
for reclamation. After evaluating the adequacy of the EISs and the final decisions, 
plaintiff? decided not to oppose the government’s motion to lift the injunctions. The 
injunctions were subsequently lifted and the agency is proceeding with the program as 
set out in the final decisions. Plaintiffs are monitoring the implementation of the 
program.

20. Stein v. Barton, J89-016 Civ. (D. Alaska) (von der Heydt)

On August 30, 1989, commercial fishermen and Alaska Natives in Southeast 
Alaska who use areas on Prince of Wales Island for fishing, hunting and gathering 
sued the United States Forest Service alleging that salmon habitat and subsistence 
resources on Prince of Wales Island will be irreparably harmed unless the federal 
defendants are enjoined from logging and road building within 100 feet of all 
anadromous streams and their tributaries. The plaintiffs alleged violations of NEPA,



Section 810 of ANILCA, and the Clean Water Act, and sought declaratory, injunctive 
and temporary relief.

On September 29,1989, Judge von der Heydt issued a temporary restraining 
order. In doing so he found (1) that plaintiffs had raised serious questions whether the 
federal defendants had complied with NEPA, ANILCA and the Clean Water Act when 
they approved the 1989-94 Operating Plan for the Ketchikan Pulp Company’s Long- 
Term Sale Area; (2) that the balance of hardships tipped in favor of granting 
temporary relief; (3) that partial temporary relief was necessary to preserve the status 
quo pending disposition of the plaintiffs’ motion for preliminary relief; and (4) that 
such relief would be narrowly tailored to have only de minimis impact on logging in 
the affected area. Based on these conclusions, the Court enjoined federal defendants 
from authorizing logging and road building within 100 feet of all streams within the 
Ketchikan Pulp Company’s long-term sale area that are classified as "Class I" streams, 
and all streams classified as "Class II" streams that are tributaries of Class I streams.

Of interest here is the fact that the Forest Service argued that the subsistence 
users of Wrangell lacked standing to raise the subsistence fisheries issue because of a 
finding by the Board of Fisheries in late February, 1989, that Wrangell is ineligible for 
subsistence fisheries. The eight criteria the Board applied to determine Wrangell’s 
status as a subsistence community are the subject of litigation in Kitka v. State of 
Alaska, (see discussion supra at p. 21). The Forest Service also attempted to minimize 
its duties under Section 810 of ANILCA by chi icterizing Section 810 of ANILCA as 
purely a procedural statute. The plaintiffs, citing Amoco Production Co. v. Gambell, 
480 U.S. 531, 544 (1987), (see discussion supra at p. 14) and Sierra Club v. Marsh, 872 
F.2d 497, 503 (1st Cir. 1989) argued that insofar as the procedural failures of the 
Forest Service in this case led to an improper choice of mitigation measures to 
minimize adverse impacts on subsistence resources, the Court may require the agency 
to choose a new action.

On March 1, 1990, the court entered an Order and Preliminary Injunction 
enjoining timber development within 100 feet of anadromous streams throughout the 
Ketchikan Pulp Corporation long-term sale area. In an opinion issued on March 6, the 
court found that plaintiffs were likely to prevail on their claim that the Forest 
Service’s mitigation measures were arbitrary, capricious, and otherwise no in 
accordance with law. The court’s ruling was based on its interpretation of the 
Administrative Procedures Act and the National Environmental Policy Act. The 
Court did not rule on the ANILCA claims. The parties are briefing the remaining • 
issues on summary judgment.



21. Sumner S tra it Advisory Committee o. State c f  Alaska, No. A90-040 
Civ. (D. Alaska) (Holland)

This case was filed on February 8, 1990, by a local advisory committee and 
non-Native residents of Port Protection and Port Baker (on the northwest tip of 
Prince of Wales Island). They challenge the finding of the Board of Fisheries that 
local residents do not qualify for "customary and traditional" subsistence uses of any 
species of fish (even though the Board of Game has found that they are entitled to 
subsistence uses of deer). Plaintiffs allege that the Board's action violates ANILCA. 
They also allege that the Board illegally refused to follow the recommendation of the 
regional advisory council which called for recognition of and a priority for customary 
and traditional subsistence uses of finfish and shellfish by residents of Point Baker and 
Port Protection.

22. Tanana Fish and Game Association v. State o f Alaska, No. A90-117 
Civ. (D. Alaska) (Kleinfeld)

This case was filed on April 20, 1990, by the Tanana Fish and Game 
Association, an unincorporated association organized to represent and advance the 
interests of users of fish and wildlife resources in and around the Village of Tanana. 
Plaintiff alleges that its members have been selling the roe from their subsistence 
harvests of Yukon River (fall chum) for at least 20 years. Currently the sale of roe 
from subsistence taken salmon is illeg?) under 5 AAC $ 1.010 (d).

Plaintiff asserts that the regulation violates Section 804 of ANILCA, which 
mandates that customary and traditional subsistence uses, including customary trade, 
be given priority over competing non-subsistence uses. Based on the fact that the 
definition of "subsistence uses" in both state and federal law contains a "customary 
trade" component which has been interpreted to mean limited exchanges for cash not 
amounting to a significant commercial enterprise, plaintiff seeks to have the State 
recognize the right of the residents of Fishing District 5 of the Yukon River to engage 
in customary trade of Yukon River salmon roe. The association developed a program 
to regulate and limit the roe trade, which was unanimously endorsed by the local 
advisory committee. Following hearings in 1988, the proposal was rejected by the 
Board of Fisheries.

The issue of whether the Yukon River subsistence salmon fisheries should be 
managed by the state or the federal government has been raised in this case.

28. Tenakee Springs o. Clough, J86-024 Civ (D. Alaska) (von der Heydt)

This case involves challenges to Forest Service timber cutting plans for the 
Alaska I dp Corporation (APC) on Chichagof, Baranof and Kuiu Islands. This case



has proceeded in two phases, challenging the Environmental Impact Statements and 
associated ANILCA findings for two separate operating plans.

In the first phase, the plaintiffs challenged the five year operating plan for 
1981-86 under both NEPA and ANILCA. The plaintiffs were the Sierra Club, 
Southeast Alaska Conservation Council, the Wilderness Society, and the City of 
Tenakee Springs.

The case raised two issues relative to ANILCA: what entities have standing 
to bring actions for a violation of Section 810, and the applicability of Section 810 to 
the 5-year harvest plan, since it was adopted prior to ANILCA, but implemented 
afterwards. The government argued that mere implementation of the decision to 
"withdraw, reserve, lease or otherwise permit the use, occupancy, or disposal" of 
public lands did not trigger Section 810. It argued that the determination to authorize 
the roads and harvest units was made prior to the passage of ANILCA in 1980 when 
the Forest Service approved the 5-year plan.

The federal government argued that state-created municipalities could not sue 
parens patriae, therefore the City of Tenakee Springs had no standing to bring 
Section 810 actions. The plaintiffs, relying upon cases giving municipalities standing 
in NEPA cases, claimed they had standing by virtue of Section 802(3) which declares 
that it shall be a policy of Congress for federal land managing agencies to cooperate 
with adjacent land owners. They also argued tha t the City had standing because it 
performed land planning functions relating to subsistence with which the Forest 
Service actions conflicted.

Judge von der Heydt (decision June 26, 1987) agreed with the federal 
government and ruled that the City of Tenakee Springs had no standing to raise a 
cause of action under Section 810. Citing In re Multidistrict Vehicle A ir Pollution 
M.D.L. No. 81, 481 F.2d 122, 131 (9th Cir.), cert, denied, 414 U.S. 1045 (1973), the 
court reasoned that the City does not engage in subsistence and its indirect interest in 
the economic well-being of the taxpayer base was not sufficient to confer standing. 
The court made no finding as to whether the Fore?*- rvicc had complied with Section
810, but cautioned "[s]ince other plaintiff irties to this suit could raise the
Section 810 issue at a later time, prudence -vouiu dictate that the Forest Service 
reevaluate whether it has complied with the section."

On the NEPA issues, the court enjoined further roading and harvest beyond 
the existing roads in a given area pending preparation of a supplemental EIS. 
Completion of the Supplemental EIS.

The second phase of the case involves a challenge to the supplemental EIS, 
released in November 1989, for the 1981-86 and 1986-90 operating periods. In the
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record of decision for that EIS, the Forest Service authorized the cutting of over 400 
million board feet of timber in 19S0, more than APC had cut in the prior four years 
combined. In so doing, the agency found that there would likely be a significant 
restriction on subsistence, but that it was "necessary" due to the 50 year timber 
contract with APC.

A large number of subsistence users joined the original plaintiffs in the 
challenge to the supplemental EIS, including Natives and non-Natives from Tenakee 
Springs, Angoon and Kake, the Kake Tribal Corporation, the Organized Villages of 
Kake and the Angoon Community Association. The plaintiffs moved for preliminary 
injunctions on January 8, 1990 and February 2, 1990, alleging that the Forest 
Service's Subsistence analyses and findings fail to comply with ANILCA, $ 810. The 
preliminary injunction motions also raise issues under NEPA and the Clean Water 
Act. The motions request protection of selected timber harvest sites around Tenakee 
Springs, Angoon and Kake, 100 foot no-cut buffer strips on important fish streams, 
and a water quality monitoring program.

The court consolidated this case with Hanlon v. Barton (see p. 15 infra or 
supra), which challenged the same Forest Service decision on behalf of residents of 
Hoonah. The court ordered the parties to negotiate but they were unable to reach 
agreement. In mid-April, plaintiffs moved for a temporary restraining order. On 
April 26, 1990, the court heard oral argument on the requests for preliminary 
injunction and temporary restraining order. The court denied the request for T.R.O. 
but stated its intention to issue a decision on the consolidated requests for preliminary 
injunction in the near future.

24. Tlingit and Haida Central Council v. Slate of Alaska, No. 1JU-90-373 
CIV. (Superior Court)

This case was filed on April 8, 1990, by individual Tlingit and Haida Indians 
and the Tlingit and Haida Central Council. They challenge the State's management of 
sea cucumber harvests in Southeast Alaska. They allege that the State is mis­
managing this resource by allowing commercial harvests in violation of the sustained 
yield principle, to the detriment of long-established subsistence uses of sea cucumbers 
throughout the region.

Plaintiffs seek a declaration that the defendants are managing the fishery in 
violation of Article VIII, Section 4 of the Alaska Constitution, AS 16.05.258, 5 AAC 
99.010, AS 16.43.010', 16.43.240, and AS 16.05.092. They also seek a permanent 
injunction preventing the State from granting permits, and directing them to rescind 
all outstanding permits, for commercial harvest of sea cucumbers, until such time as 
they have assessed the biological status of sea cucumbers, determined the portion of 
those stocks that may be harvested consistent with sustained yield, determined the
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portion needed to satisfy subsistence needs, and otherwise complied with the 
requirements of State law.

25. Tukimrmute Native Community Council o. Conquergood, A85-604 
Civ. (D. Alaska) (Holland)

This case involves a challenge to a gold dredging permit and mining plan on 
the Tuluksak River. Defendants are the Corps of Engineers and the BLM. The Corps 
of Engineers is the agency responsible for the issuance of dredge and fill permits 
(commonly known as 404 permits, see 33 U.S.C. $ 1344) involving navigable waters. 
The Bureau of Land Management approves mining plans involving more than five 
acres of public land.

The plaintiff claims that BLM failed to comply with its statutory 
responsibilities under both NEPA and Section 810 of ANILCA. Specifically, they 
claim that the BLM erroneously concluded that it need not prepare a full 
environmental impact statement in conjunction with its permit authorizing Northland 
Gold to relocate al'A mile stretch of the Tuluksak River across BLM lands in order to 
dredge the main channel of the river. While BLM did an 810 analysis before 
approving the mining plans, plaintiffs argue that BLM erroneously found that the 
dredging activity and channel diversion would not significantly restrict subsistence 
uses within the meaning of Section 810.

On October 17, 1989, Judge Holland granted in part plaintiffs’ motion for 
partial summary judgment on their NEPA and ANILCA claims. He found that BLM’s 
conclusion not to prepare an EIS or to comply with the full ANILCA section 810 
procedures was not reasonable, due to a failure to analyze fully the downstream 
impacts of the mining operation; but instead of ordering an EIS or compliance with 
Section 810, he remanded the matter to BLM to analyze those impacts and decide 
whether to prepare an EIS or comply with the Section 810 procedures. At the same 
time, he granted defendants' motion for partial summary judgment as to the 
remaining counts, which seems to have in effect upheld BLM’s permit on the merits. 
Plaintiffs moved to amend the judgment to vacate the decision in favor of defendants, 
which the Court denied on January 9,1989.

Plaintiffs have filed an appeal of the grant of summary judgment to 
defendants and defendants have moved to dismiss the appeal for lack of jurisdiction. 
The Court has consolidated that motion with the merits of the appeal. The case is 
currently tied up in the Conference Program, however, due to the possibility that the 
appeal may be rendered moot.



26. United States v. Sakurai, No. A88-026 Cr. (O. Alaska) (Consuelo B.
Marshall, visiting: judge)

Grant Boe and Lavina Grey were indicted on charges of taking herring roe on 
kelp "for other than subsistence purposes," allegedly in violation of 5 AAC $$ 01.010, 
01.730, 39.002. Specifically, they were charged with taking and possessing herring 
roe for commercial sale in the State of Washington in violation of various sections of 
the Lacey Act, 16 U.S.C. S 3372 (aX2XA) and $ 3373 (dXIXB) and for conspiracy under 
18 U.S.C. $ 371. The Lacey Act incorporates state law fish and game offenses.

On September 12, 1988, Boe and Grey moved to dismiss the indictments 
against them on the ground that the sale of roe on kelp in the State of Washington is 
consistent with the definition of subsistence uses under both Alaska and federal law. 
In addition, they alleged that Alaska's regulations failed to apply the policies 
mandated by Title VTII of ANILCA.

The matter was referred to Magistrate Roberts, who issued a Report and 
Recommendation on October 11,1988. He concluded that "[t]he large scale interstate 
commercial sales of roe on kelp that defendants are alleged to have undertaken clearly 
are not the type of "customary trade" that Congress or the Alaska legislature intended 
to protect." Magistrate’s Report at 28. Judge Kleinfeld accepted the magistrate’s 
report, noting that neither of the defendants had presented sufficient factual support 
for the predicate of their argument, and therefore denied the motions to dismiss.

On May 11, 1989, the parties stipulated to reopening defendants’ motion to 
dismiss for the purpose of allowing the court to consider additional evidence offered by 
the defendants. At a hearing on May 15, 1989, the defendants presented evidence 
demonstrating that they had earned approximately $8,700 from the harvest and sale 
of roe on kelp in 1988 and approximately $7,600 in 1987. The Court concluded that 
the exchange of roe on kelp for currency is customary trade within the native 
community, and that the income received from the defendants’ sale of roe on kelp was 
not sufficient for the Court to conclude that they were engaged in a "significant 
commercial enterprise." The Court dismissed the counts involving violations of the 
Lacey Act and the Government voluntarily dismissed the conspiracy count.

Although the Government took an appeal from Judge Marshall's dismissal of 
the Lacey Act violations, the appeal was subsequently dismissed un September 29, 
1989, at the Government's request.

27. United States v. Skinna, No. CR-88-026 (D. Alaska) (Fitzgerald), 
appeal pending, No. 88-3286 (9th Cir.)

Byron Skinna was convicted following a jury trial of one count of unlawful 
transportation in Interstate Commerce of illegally taken herring spawn on kelp in



violation of the Lacey Act, 16 U.S.C. 55 3372(aX2XA) and 3373 (dXlXB). On appeal 
Skinna argues that the State of Alaska’s regulations restricting the commercial 
harvest of herring roe on kelp conflict with the "customary trade" provisions of 
ANILCA and are therefore invalid.

M I S C E L L A N E O U S  N A T I V E  I N I T I A T I V E S

Alaska Sea Otter Commission

The Alaska Sea Otter Commission was founded in December 1988 for the 
purposes of managing, protecting, and regulating sea otter hunting. In addition, the 
Commission intends to educate and inform the public about this long-established way 
of life.

The immediate impetus for organization of the Commission v/as the initiation 
by the U. S. Fish and Wildlife Service of a formal rulemaking proceeding proposing to 
prohibit Alaska Native use of sea otters for making handicrafts and clothing. The 
Commission took a lead role in coordinating participation by coastal Alaska Natives in 
the public hearings regarding the proposed rule which were held in October, 1989.

The Commission, made up of representatives from each of the six affected 
coastal Native regions in Alaska, also plans to take an active role in management and 
conservation of the sea otter population in general, but in the Prince William Sound 
area in particular, due to the damage to the sea otter population caused by the Exxon 
Valdez oil spill. The long-term goal of the Commission is to develop a comprehensive 
management plan in cooperation with the Fish and Wildlife Service and the 
Department of Fish and Game.

Eskimo Whaling Commission

The Alaska Eskimo Whaling Commission (AEWC) is organized as a state non­
profit association for the purpose of actively representing the interests of Native 
whalers before the International Whaling Commission. As noted above, the AEWC 
was successful in convincing the International Whaling Commission to relax its ban on 
bowhead whaling.

International Porcupine Caribou Commission

The International Porcupine Caribou Commission (IPCC) was initially formed 
to resist oil development in the Arctic National Wildlife Refuge. It has subsequently 
become a trans-boundary commission of Athabascan and Inuit people who seek an 
international accord protecting the Porcupine Caribou herd. The IPCC has focused 
efforts on two different fronts. Internationally, the IPCC has attempted to influence 
the treaty negotiations between the United States and Canada concerning the herd
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population and the protection which should be given to the herd’s habitat. 
Domestically, the IPCC represents Native users who are concerned that substantial 
development in the Arctic National Wildlife Refuge will significantly and adversely 
affect the size of the herd.

The Eskimo Walrus Commission

The Eskimo Walrus Commission was founded in 1978 in response to negative 
publicity about Eskimo walrus hunting. The Commission has representatives from 18 
villages whose residents secure a significant proportion of their food from walrus 
hunting. The Commission was founded for the purpose of managing, protecting and 
regulating walrus hunting. In addition, the Commission sought to educate and inform 
the public about this long-established way of life.

After years of working together, the Commission, the Department of Fish & 
Game and the Fish & Wildlife Service formalized their mutual interest in the welfare 
of Pacific Walrus by signing a Memorandum of Agreement on May 21, 1987. The 
Agreement outlines management responsibilities and conservation obligations and 
recognizes the need for ongoing cooperation to maintain a healthy walrus population.
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M O C K ,  Justice, concurring.
AA1INCWIT2, Juitica, dissenting.

ENTROOUCTION

This caaa challenge* chapter 32 SLA 1586 which grant* a 

preference to rural residents to taJta fiah and geae for 

subsistence purpoaas. Tho only requirement to bo aat by «,

subsistence fisherman or huntar ia residency in a rural area of
(T

tha atata.

Tha rural prafaranca ia challenged undar savaral 

proviaiona of tha Alaska Constitution; tha common uaa clause, 

articla VIII, aaction 3; tha no axcluaiva right of fiahary 

clause, articla VIIZ, saction 13; tha unifora application clauaa, 

articla VIII, aaction 17; tha equal right* clauaa, articla I, 

aaction 1; and tha dua procaaa clauaa, articla Z, saction 7. in 

addition, violation of tha aqual protaction and dua procaaai
clauaas of tha United Statea Conatitution ia claiaad. For tha 

raaaona that follow, wa hold that tha rural prafaranca violataa 

article Till, tactions 3, 13 and 17 of tha Alaska Conatitution.
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T h e  1 9 1 1  t e c 1  d e f i n e s  s u b s i s t e n c e  f i s h i n g  e n d  h u n t i n q

e e  a c t i v i t i e s  w h i c h  c e n  b e  u n d e r t a k e n  o n l y  " b y  a  r e s i d e n t

d o m i c i l e d  i n  s  r u r a l  a r e a  o f  t h e  s t a t e  . . . S u b s i s t e n c e  u s e s

a r e  a l s o  d e f i n e d  i n  t e r n s  o f  r e s i d e n c y  i n  r u r a l  a r e a s i

" S u b s i s t e n c e  u s e s "  m e a n s  t h e  n o n c o m m e r c i a l ,  
c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  o f  w i l d ,  
r e n e w a b l e  r e s o u r c e s  b y  a  r e s i d e n t  d o m i c i l e d  
i n  a  r u r a l  a r e a  o f  t h e  s t a t e  f o r  d i r e c t  
p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n  a s  f o o d ,  
s h e l t e r .  f u e l .  c l o t h i n g .  t o o l s .  o r  
t r a n s p o r t a t i o n ,  f o r  t h e  m a k i n g  a n d  s e l l i n g  o f  
h a n d i c r a f t  a r t i c l e s  o u t  o f  n o n - e d i b l e  
b y - p r o d u c t s  o f  f i s h  a n d  w i l d l i f e  r e s o u r c e s  
t a k e n  f o r  p s r s o n a l  o r  f a m i l y  c o n s u m p t i o n ,  a n d  
f o r  t h e  c u s t o m a r y  t r a d e ,  b a r t e r ,  o r  s h a r i n g  
f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n .

A3 1 6 . 0 3 . 9 4 0 ( 3 0 ) .  A " r u r a l  a r e a "  l a  d e f i n e d  a s  " a  c o m m u n i t y  o r

a r e a  o f  t h e  s t a t e  i n  w h i c h  t h e  n o n c o m m e r c i a l ,  c u s t o m a r y ,  a n d

t r a d i t i o n a l  u s e  o f  f i s h  o r  g a m e  f o r  p e r s o n a l  o r  f a m i l y

c o n s u m p t i o n  i a  a  p r i n c i p a l  c h a r a c t e r i s t i c  o f  t h e  e c o n o m y  o f  t h e

c o m m u n i t y  o r  a r e a . "  AS 1 6 . 0 3  . 9 4 0  ( 2 5 ) .

A p p e l l a n t s  a r e  A l a s k a  r s s i d a n t s  w h o  h a v e  e n g a g e d  i n

s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n q  i n  t h e  p a s t  a n d  w i s h  t o  c o n t i n u e

t o  d o  s o .  U n d e r  t h e  1 9 8 6  a c t ,  t h e y  a r e  d i s q u a l i f i e d  a s

s u b s i s t e n c e  u s e r s  b e c a u s e  t h e y  r e s i d e  m  a r e a s  c l a s s i f i e d  a s

n o n - r u r a l  b y  t h e  j o i n t  B o a r d s  o f  F i s h e r i e s  a n d  G a m e .  A p p e l l a n t s

M c D o w e l l  a n d  M a h l e  r e s i d e  i n  A n c h o r a g e ,  B o n d u r a n t  r e s i d e s  m

FACTUAL AiTO m O C g P O H A T ,  S f T T I M q

1 .  F o r  s a s e  o f  r a f a r e n c e ,  c i t a t i o n s  t o  c h a p t e r  3 2  SLA 
1 9 1 6  i n  t h i s  o p i n i o n  w i l l  b e  t o  t h e  a p p r o p r i a t e  s e c t i o n  o f  m e  
A l a s k a  S t a t u t e s  w h e r e  t h a t  a c t  I s  c o d i f i e d .  3 j i 0



L.-j."i'̂ '.$y,‘" •: .1 -’. P' r*7f\fJ8W

C o o p e r  L a n d i n g ,  t a d  E a s t w o o d  r e s i d e s  i a  t h e  c o m m u n i t y  o f  M c K i n l e y  

Park.

T h e  I S I S  a c t  r e q u i r e s  c a ® B o a r d  o f  r i a h e r i e s  a n d  ch®

B o a r d  o f  C a m e  c o  d e c i d e  w h a t  p o r t i o n  o f  e t c h  f i a h  s t o c k  a n d  g a m e

p o p u l a t i o n  c a n  b e  h a r v e s t e d  c o n s i s t e n t  w i t h  t h e  p r i n c i p l e  o f

s u s t a i n e d  y i e l d .  N e x t  t h e  B o a r d s  m u s t  d e t e r m i n e  h o w  m u c h  o f  t h e

h a r v e s t a b l e  p o r t i o n  i s  n e e d e d  t o  s a t i s f y  s u b s i s t e n c e  n e e d s .  i f

t h e  h a r v e s t a b l e  p o r t i o n  o f  a n y  s t o c k  o r  p o p u l a t i o n  i s  n o t

s u f f i c i e n t  t o  a c c o m m o d a t e  a l l  c o n s u m p t i v e  u s e s  - -  s p o r t ,  p e r s o n a l

u s e ,  a n d  c o m m e r c i a l  —  t h e n  s u b s i s t e n c e  u s e s

s h a l l  b e  a c c o r d e d  a  p r e f e r e n c e  o v e r  o t h e r  
c o n s u m p t i v e  u s e s ,  a n d  t h e  r e g u l a t i o n s  s h a l l  
p r o v i d e  a  r e a s o n a b l e  o p p o r t u n i t y  t o  s a t i s f y  
t h e  s u b s i s t e n c e  u s e s .  X2  t h e  h a r v e s t a b l e
p o r t i o n  i s  s u f f i c i e n t  t o  a c c o m m o d a t e  t h e  T
s u b s i s t a n c e  u s e s  o f  t h e  s t o c k  o r  p o p u l a t i o n ,  
t h e n  t h e  B o a r d s  m a y  p r o v i d e  f o r  o t h e r  
c o n s u m p t i v e  u s e s  o f  t h e  r e m a i n d e r  o f  t h e  
h a r v e s t a b l e  p o r t i o n .

AS 1 6 . 0 S . 2 S 8  ( c ) . I f  t h e  h a r v e s t a b l e  p o r t i o n  o f  a  s t o c k  o r

p o p u l a t i o n  i s  i n s u f f i c i e n t  t o  s a t i s f y  a l l  s u b s i s t e n c e  n e e d s ,  a l l

n o n - s u b s i s t e n c e  u s e s  a r e  b a r r e d ,  a n d  t h e  B o a r d s  a r e  r e q u i r e d  t o

d i s t i n g u i s h  a m o n g  s u b s i s t e n c e  u s e r s  b y  a p p l y i n g  t h r e e  c r i t e r i a :

” ( 1 ) c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  o n  t h e  f i a h  s t o c k  o r  g a m e

p o p u l a t i o n  a a  t h a  m a i n s t a y  o f  l i v e l i h o o d ;  ( 2 ) l o c a l  r e s i d e n c y ;

a n d  ( 3 )  a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s . "  i d .

T h i s  e a s e  w a s  b r o u g h t  i n  1 9 8  3 a s  a  c h a l l e n g e  t o  t h e

1 9 7 8  s u b s i s t a n c e  s t a t u t e ,  c h a p t e r  1 3 1 ,  s e c t i o n  4 SL A  1 9 7 1 .  T h e

1 9 7 1  s t a t u t e  e s t a b l i s h e d  t h a t  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  h a d

p r i o r i t y  o v e r  o t h e r  u s e e  o f  f i s h  a n d  g a m e  s t o e k s .  L i k a  t h a  1 9 8 6

3 Oi!»



s t s t u t a ,  i t  p r o v i d a d  f o r  t v o  t i a r a  o f  s u b s i s t a n c a  u s a r s .  i n  t h a  

f i r s t  t i e r  v a r a  e h o s a  w h o  c o u l d  t a k a  f i s h  o r  g a a a  f o r  s u b s i s t a n c a  

purposaa w h a n  p o p u l a t i o n s  w a r a  i d a q u a t a  t o  s a t i s f y  Ai l  

s u b s i s t e n c e  n a a d s .  T h a  s a c o n d  t i a r  w a s  l i a i t a d  t o  t h o s e  who 

c o u l d  t a k a  f i s h  a n d  g a m e  f o r  s u b s i s t e n c e  p u r p o s a s  w h a n  

p o p u l a t i o n s  v a r a  i n a d e q u a t e  t o  s u p p l y  a l l  s u b s i s t e n c e  n a a d s .  T h a  

1 9 7 1  s t s t u t a  d i s t i n g u i s h e d  t h a  s a c o n d  t i a r  o f  s u b s i s t a n c e  users 

f r o m  t h a  f i r s t  t i a r  o n  t h a  b a s i s  o f  t h a  s a a a  t h r a a  f a c t o r s  

u t i l i z a d  i n  t h a  1 9 8 6  s t s t u t a ,  n a a e l y ,  c u s t o m a r y  a n d  d i r a c t  

d e p e n d e n c e ,  l o c a l  r e s i d e n c y ,  a n d  a v a i l a b i l i t y  o f  a l t e r n a t i v e  

r a s o u r c a a .  I d .  H o w e v e r ,  u n l i k a  t h a  1 9 8 6  s t s t u t a ,  t h a  1 9 7 8  

s t s t u t a  d i d  n o t  i m p o s e  a  r u r a l  r a s i d a n c y  r e q u i r e m e n t  a s  a
tr

c o n d i t i o n  t o  b a c o m i n g  a  f i r s t - c i a r  s u b s i s t a n c a  u s a r .

T h a  a p p a H a n t s '  i n i t i s l  c o m p l a i n t  c h s l l a n g e d  t h a  

s a c o n d - t i a r  s u b s i s t a n c a  p r i o r i t y  o f  t h a  1 9 7 8  s t s t u t a .  T h a  

c o m p l a i n t  w a s  a m e n d a d  s a v a r a l  t i a s s  t o  a x p a n d  o n  t h a  o r i g i n a l  

t h a o r y  a n d  a d d  c h a l l a n g a s  t o  v a r i o u s  r a g u l a t i o n s .  A l l  p a r t i a l  

s u b m i t t a d  m o t i o n s  f o r  s u s m a r y  j u d g m e n t .  T h a  s u p a r i o r  c o u r t  

g r a n e a d  s o m a  o f  t h a s a  m o t i o n s  a n d  d a f a r r a d  o c h t r s  o n  O c t o b a r  2 4 ,  

1 9 8 4 .  B a f o r a  t h a  d a f a r r a d  m o t i o n s  c o u l d  b a  r u l e d  o n .  t h i s  c o u r t  

d a c i d a d  H a d I s o n  v .  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  C a a a , 6 9 6  ? . 2 d  

1 6 1  ( A l a s k a  1 9 1 9 )  > w h i c h  s t r u c k  d o w n ,  a s  i n c o n s i s t e n t  w i t h  t h a  

I 9 7 t  s t s t u t a ,  s u b s i s t a n c a  f i s h i n g  r a g u l a t i o n s  w h i c h  i m p o s a d  a  

r u r a l  r a s i d a n c y  r a q u i r a m a n c  o n j f i r s t - c i e r  s u b s i s t a n c a  u s e r s .  I d .



T h *  n e x t  « v * n t  o f  s i g n i f i c a n c e  v a *  c h *  p a s t a ? *  i a  m i  

o f  c h a p t e r  5 2  SLA 1 9 1 6 ,  w h i c h ,  a s  n o t e d ,  p r o v i d e s  c h a t  o n l y  r u r a l  

r e s i d e n t s  c a n  b e  f i r s t -  o r  s e c o n d - t i e r  s u b s i s t e n c e  u s e r s .  

F o l l o w i n g  p a s s a g e  o f  t h i s  a c t ,  t h e  a p p e l l a n t s  a g a i n  a m e n d e d  t h e i r  

c o m p l a i n t ,  c h a l l e n g i n g  c h e  r u r a l  p r e f e r e n c e  o n  c o n s t i t u t i o n a l  

g r o u n d s .  B o t h  t h a  a p p e l l a n t s  a n d  t h e  s t a t e  m o v e d  f o r  s u m m a r y  

j u d g m e n t .  T h e  s u p e r i o r  c o u r t  g r a n t e d  t h e  m o t i o n  o f  t h e  s t a t e  a n d  

d e n i e d  t h e  m o t i o n  o f  t h e  a p p e l l a n t s .  J u d g m e n t  w a s  e n t e r e d  o n  t h a  

b a a i s  o f  t h i s  r u l i n g .

T h e  s e t t i n g  o f  t h i s  c a s e  w o u l d  n o t  b e  c o m p l e t e  w i t h o u t  

m e n t i o n  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d i s  C o n s e r v a t i o n  A c t  

( A N I L C A ) ,  e n a c t a d  b y  C o n g r a s a  i n  1 9 8 0 . 2  S a c t i o n  3 1 1 4  o f  t h i *  a c t  

r e q u i r e s  t h a t  o n  f e d e r a l  p u b l i c  l a n d *  i n  A l a s k a ,  s u b s i s t a n c e  u s e s  

a r e  t o  b e  g i v e n  p r i o r i t y  o v S r  t h e  t a k i n g  o f  f i s h  a n d  w i l d l i f e  f o r  

o t h e r  p u r p o s e s .  ( J n d e r  A N I L C A ,  o n l y  r u r a l  A l a s k a  r e s i d e n t s  a r e  

e n t i t l e d  t o  a  s u b s i s t e n c e  p r i o r i t y . 3 A N I L C A  r e q u i r e s  f e d e r a l

2 .  I S  a . B . C . A .  S §  3 1 0 1 - 3 2 3 3  ( W e s t  1 9 8 5 ) .

3 .  A N I L C A  S 8 0 4 ,  1 6  U . S . C . A .  $ 3 1 1 4 ,  s t a t e s :

E x c e p t  a t ' o t h e r w i s e ' p r o v i d e d  i n  t h i s  A c t  
a n d  o t h e r  F e d e r a l  l a v s ,  t h e  t a k i n g  o n  p u b l i c  
l a n d s  o f  f i s h  a n d  w i l d l i f e  f o r  n o n w a s t e f u l  
s u b s i s t e n c e  u s e s  s h a l l  b e  a e c o r d e d  p r i o r i t y  
o v e r  t h e  t a k i n g  o n  s u c h  l a n d *  o f  f i s h  a n d  
w i l d l i f e  f o r  o t h e r  p u r p o s e s ,  w h e n e v e r  i t  i s  
n e c e s s a r y  t o  r e s t r i c t  t h e  e a k i n g  o f  p o p u l a ­
t i o n s  o f  f i s h  a n d  w i l d l i f e  o n  s u c h  l a n d s  f o r  
s u b s i s t e n c e  u s e s  - i n  o r d e r  t o  p r o t e c t  t h e  c o n ­
t i n u e d  v i a b i l i t y  o f  s u c h  p o p u l a t i o n s ,  o r  t o  
c o n t i n u e  s u c h  u s e s ,  s u c h  p r i o r i t y  s h a l l  b e

( F o o t n o t e  C o n t i n u e d )
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a a n a g a m a n t -  p u b l i c  L a n d s  i n  A l a s k a  i n  o r d a r  t o  a n s u r s  i ;h a  

s u b s i s t a n c a  p r i o r i t y . 4 H o v a v a r ,  f a d a r a l  a a n a g a m a n t  m a y  b a  

s u p p l a n t a d  b y  t b a  s t a t a  s o  l o n g  a s  t h a  a t a t a  a r v a c t *  a n d  

l a p L a m a n t s  s u b s i s t a n c a  L a w s  " w h i c h  a r a  c o n s i s t a n t  w i t h ,  a n d  w h i c h  

p r o v i d a  f o r  t h a  d a f i m t i o n ,  p r a f a r a n c a ,  a n d  p a r t i c i p a t i o n  

s p a c i f i a d  i n *  A N I L C A . ^

( F o o t n o c a  C o n t i n u a d )

i o p l a m a n c a d  t h r o u g h  a p p r o p r i a t a  L i m i t a t i o n s  
b a s a d  o n  t h a  a p p l i c a t i o n  o f  t h a  f o l l o w i n g  
c n t a r i a :

(L)  c u s t o m a r y  a n d  d i r a c t  d a p a n d a n c a  u p o n  ^  
t h a  p o p u l a t i o n s  a s  t h a  m a i n s t a y  o f  l i v a l i -  
h o o d ;

( 2 ) l o c a l  r a s i d a n c y ;  a n d

( 3 )  t h a  a v a i l a b i l i t y  o f  a l t a r n a t i v a  
r a s o u r c a s .

( E m p h a s i s  a d d a d ) .

A N IL C A  S 1 0 3 ,  16  U . S . C . A .  $ 3 1 1 3 ,  d a f i n a s  t h a  c a r a
" s u b s i s t a n c a  u s a s *  a s  u s a d  i n  A N IL C A  t o  m a & n

t h a  c u s t o m a r y  a n d  t r a d i t i o n a l  u s a s  b v  r u r a l  
A l a s k a  r t a i d a n t s  o f  w i l d ,  r a n a w a b l a  r a s c u r c a s  
f o r  d i r a c t  p a r s o n a l  o r  f a m i l y  c o n s u m p t i o n  a s  
f o o d ,  s h a l t a r ,  f u a l ,  c l o t h i n g ,  c o o l s ,  o r  
t r a n s p o r t a t i o n i  f o r  t h a  m a k i n g  a n d  s a i l i n g  o f  
h a n d i c r a f t  a r t i e l a s  o u t  o f  r . o n a d i b l a  
b y p r o d u c t s  o f  f i s h  a n d  w i l d l i f a  r a s o u r c a s  
t a k a n  f o r  p a r s o n a l  o r  f a m i l y  c o n s u m p t i o n ;  f o r  
b a c t a r ,  o r  s h a r i n g  f o r  p a r s o n a l  o r  f a m i l y  
c o n s u m p t i o n ;  a n d  f o r  c u s t o m a r y  t r a d a .

( E m p h a s i s  a d d a d . )

4 .  16  U . S . C . A .  5 3 1 1 5  ( c ) . ,  .  .
•> J i ' 4

5 .  16  U . S . C . A .  S 31  I S ( d )
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A f t e r  t h i a  c o a r t ' a  M a d l a o n  d e c i s i o n ,  t h e  S e c r e t a r y  o f  

t h *  i n t e r i o r  n o t i f i e d  t h *  a t * t *  t h a t  s t a t e  l a v  w a s  n o  l o n g e r  

c o n a i a t e a t  w i t h  A N I L C A  a n d  t h a t  f a d a r a l  m a n a g e m e n t  w o u l d  b e g i n  

u n l a a a  c o n a i a t a n c y  w a a  a c h i a v a d  b y  J u n a  1 , 1 9 1 6 .  K e n a l t f  i n* *  * *  

T t l b a  v .  S t a t *  o f  A l a s k a , 8 6 0  P . 2 d  3 1 2 ,  3 1 4  ( 9 t h  C i r .  1 5 8 8 ) ,  

c a r t , d e n i e d , 1 0 5  L .  I d .  2 d  6 9 5  ( 1 9 8 9 ) .  W i t h  t h a  p a a c a g a  o f  t h e  

1 9 1 6  a c t *  t h a  X n t a n c r  C e p a r t a e n t  h a a  s t a t e d  t h a t  A l a s k a  i a  o n c a  

a g a i n  i n  c o a p L i a n c a  w i t h  A N I L C A .  i d -

A f t a r  f i n a l  ; u d g m * n t  w a s  a n t a r a d  b y  t h *  s u p e r i o r  c o u r t ,  

t h a  9 t h  C i r c u i t  C o u r t  o f  A p p e a l s  r u l e d  t h a t  t h *  d e f i n i t i o n  o f  

• r u r a l "  i n  t h a  1 9 8 6  a c t  d o e s  n o t  c o a p L y  w i t h  1 3 1 1 3  o f  A N I L C A .  

I d .  a t  3 1 8 .  • R u r a l , *  i n  A N I L C A ,  a c c o r d i n g  t o  t h a  c o u r t ,  r e f e r s  

t o  " s p a r s e l y  p o p u l a t e d "  a r e a s j  " r u r a l  i s  t h a  a n t o n y m  o f  u r b a n  a n d
r

i n c l u d e s  a l l  a r e a s  m  b e t w e e n  c i t i e s  a n d  t o w n s  o f  a  p a r t i c u l a r  

s i z e . "  I d .  a t  3 1 6 - 1 7 .  T h a  c o u r t  r e f e r r e d  t o  C e n s u s  B u r e a u  

s t a n d a r d s  u n d e r  w h i c h  " t h a  u r b a n  p o p u l a t i o n  c o n s i s t s  o f  p e o p l e  

l i v i n g  i n  c o m m u n i t i e s  o f  2 , 5 0 0  o r  m o r e ,  w h i l e  t h e  r u r a l

p o p u l a t i o n  c o m p r i s e s  e v e r y o n e  e l s e . "  I d .  a t  3 1 7 .  T h u s ,  t h *  1 9 8 6  

a c t ' s  s u b i i s t * n e « - o r i * n t « d  d e f i n i t i o n  w a s  h * l d  i n c o n s i s t e n t  w i t h  

A N I L C A .

B o n d u r a n t  a n d  X a t t v o o d  b o t h  r e s i d e  i n  r u r a l  a r e a s  a s

K e n a i t z e  h a s  i n t e r p r e t e d  A N I L C A ' s  u s *  o f  t h a t  t e r m .  T h * v  a r e

t h u s  p r o b a b l y  e n t i t l e d  t o  i n j u n e t i v e  r e l i e f  u n d e r  A N I L C A ,  16



«

U . S . C . A .  *  312 ,7  U ) .  U o w e v e r ,  t h 4  K c n e l t t t  d e c i s i o n  d o e s  n o c  

c h a n g *  e h *  i s s u e s  p r * s « n t « d  i n  t h i s  a p p e a l  b e c a u s e  c h *  ' . m  

s t a t u t e  r * m * i n «  f u l l y  a p p l i c a b l e  c o  a l l  n o n - f e d e r a l  l a n d s .

B a c k g r o u n d  a n d  P u r p o s e  o f  t h *  1 9 8 6  S t a t u e *

P r i o r  t o  1 9 7 8  , u r b a n  r e s i d e n t s  c o u l d  e n g t g e  i n  s u b s i s ­

t e n c e  h u n t i n g  a n d  f i s h i n g .  H o w e v e r ,  t h e r e  w a s  n o  s t a t u t o r y  

p r e f e r e n c e  g i v e n  t o  s u b s i s t e n c e  o v e r  s p o r t  o r  c o m m e r c i a l  f i s h i n g  

o r  s p o r t  h u n t i n g .  W i t h  t h e  e n a c t m e n t  o f  c h a p t e r  1 3 1  SLA 1 3 7 a ,  

s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  w e s  g i v e n  s u c h  a  p r i o r i t y .  

M a d i s o n , 6 5 6  y . 2 d  a t  1 7 4  n . 1 2 .  T h *  1 5 7 1  s t a t u t e  d i d  n o t  b a r

u r b a n  r e s i d e n t s  f r o m  e l i g i b i l i t y  a s  f i r s t - t i e r  s u b s i s t e n c e  u s e r s .  

M a d i s o n , 6 9 6  P . 2 d  a t  1 7 6 .  H o w e v e r ,  a  r e g u l a t i o n  a d o p t a d  b y  t h e  

l o a r d  o f  P i s h  a n d  G a m e  d i d  e x c l u d a  u r b a n  r e s i d e n t s .  3 AAC 

0 1 . 5 9 7 .  M a d i s o n  h e l d  t h a t  t h i s  r e g u l a t i o n  v i o l a t e d  t h e  1 9 7 a  

s t a t u t e ,  i d .

I n  1 9 9 5  t h e  A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  a d o p t e d  a

l e t t e r  o f  i n t e n t  w h i c h  a c c o m p a n i e d  t h e  b i l l  t h a t  b e c a m e  t h e  1 9 8 6

s u b s i s t e n c e  a c t .  1 9 8 5  H o u s e  J o u r n a l  1 2 4 6 .  T h a  l e t t e r  e x p l a i n e d

c h e  r u r a l  p r e f e r e n c e  o f  t h e  1 9 1 6  a c t  a s  f o l l o w s :

T h i s  l i m i t a t i o n  o f  t h e  d e f i n i t i o n  o f
" s u b s i s t e n c e  u s e e "  r e c o g n i z e s  t h a t  A l a s k a  i s  
u n i q u e ,  a n d  u n l i k e  a n y  o f  t h e  o t h e r
f o r t y - n i n e  s t a t e s ,  t h e  e c o n o m y  o f  a a n v  r u r a l  
c o m m u n i t i e s  i n  r u r a l  a r e a s  m  A l a s k a  i s  

' S i g n i f i c a n t l y  d e p e n d e n t  u p o n  p a r t i c i p a t i o n  b y  
t h *  r e s i d e n t s  o f  t h e s e  c o m m u n i t i e s  m  t h a

6 .  S u c h  r e l i e f  h a s  n o t  C a e n  r e q u e s t e d  m  t h i s  c a s e ,  
a n d  t h e  q u e s t i o n  w h e t h e r  t h e  $ 3 1 1 7 ( a )  r e m e d y  i s  a v a i l a b l e  o n l y  
i n  f e d e r a l  c o u r t s  h a s  n o t  b s a n  b r i e f e d .
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t a k i n g  o f  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n *
S o t  p a r s o n a l  a n d  f a m i l y  c o n s u m p t i o n .
F u r t h e r ,  t h a  l e g i s l a t u r e  f i n d *  t h a t  t h a  ^
g e n e r a l  h e a l t h  a n d  w e l f a r e  o f  t h e s e  c i t i z e n s  “
i a  s i g n i f i c a n t l y  t i e d  t o  t h e i r  p a r t i c i p a t i o n  
i n  t h e s e  a c t i v i t i e s .

I d . a t  1 2 2 9 - 3 0 .  I n  m a k i n g  t h i s  d e t e r m i n a t i o n ,  t h e  l e g i s l a t u r e

s o u n d e d  a  t h e m e  t h a t  w a s  a l s o  e x p r e s s e d  b y  C o n g r e s s  m  e n a c t i n g

A N I L C A .  T h e  H o u s e  C o m m i t t e e  o n  I n t e r i o r  a n d  I n s u l a r  A f f a i r s

d e t e r m i n e d  t h a t :

A f t e r  c o n s i d e r a t i o n  o f  t h e  t e s t i m o n y  a t  t h e
s u b c o m m i t t e e ' s  h e a r i n g s  a n d  t o w n  m e e t i n g s
t h r o u g h o u t  A l a s k a  a n d  r s v i e w  o f  s t u d i e s  d o n e
b y  a  v a r i e t y  o f  f e d e r a l ,  s t a t e ,  a c a d e m i c ,  a n d
o t h e r  a g e n c i e s  a n d  g r o u p s ,  t h e  C o m m i t t e e  h a s
n o  d o u b t  a b o u t  t h e  i m p o r t a n c e  o f  s u b s i s t e n c e
u s e s  t o  t h e  r u r a l  p e o p l e  o f  A l a s k a .  R e l i a b l e
e v i d e n c e  w a s  g i v e n  t o  t h e  C o m m i t t e e
d e m o n s t r a t i n g  t h a t  f i f t y  p e r c e n t  o f  t h e  f o o d
f o r  t h r e e - q u a r t e r s  o f  t h e  N a t i v e  f a m i l i e s  i n
A l a s k a ' s  s m a l l  a n d  m e d i u m  v i l l a g e s  i e
a c q u i r e d  t h r o u g h  s u b s i s t e n c e  u s e s ,  a n d  4 0  *
p e r c e n t  o f  s u c h  f a m i l i e s  s p e n d  a n  a v e r a g e  o f
6 t o  7 m o n t h s  o f  t h e  y e a r  i n  s u b s i s t e n c e
a c t i v i t i e s ...................  , £

H . R .  R e p .  N o .  1 0 4 5  , 9 5 t h  C o n g . ,  2 4  S e s s . ,  a t  1 3 1  ( 1 9 7 8 )  . T h e

i n t e r v e n o r s  i n  t h i s  a p p e a l  s i m i l a r l y  e x p r e s s e d  t h e  p u r p o s e  o n  t h e

r u r a l  p r e f e r e n c e  a s  f o l l o w s :

I f  v i l l a g e  a c c e s s  t o  f i s h  a n d  g a m e  i s  o v e r ­
w h e l m e d  b y  c o m p e t i t i o n  f r o m  t h e  t e n s  o f  
t h o u s a n d s  o f  s p o r t s m e n  w h o  A l a s k a ' s  
f o r t u i t o u s  o i l  w e a l t h  h a s  d r a w n  t o  t h e  u r b a n  
c e n t e r s ,  t h e  e f f e c t  o n  t h e  r u r a l  v i l l a g e  
e c o n o m y  w o u l d  b e  a d v e r s e ,  a n d  t h e  e f f e c t  o n  
t h o  h e a l t h  a n d  w e l f a r e  o f  r u r a l  r e s i d e n t s  
w o u l d  b e  e v e n  m o r e  s o .
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A a  a d d i t i o n a l  p u r p o a a  o f  t h a  1 9 8 4  s u b a i s t a n c a  l a v  l a  t o  

r a t a i n  a c a t a  m a n a g a m a n t  o f  f i s h  a n d  g a a a  o n  f a d a r a l  l a n d a  b v  

r a a a t i n ^  t h a  r a q u i r e m a n t s  o f  A N I t C A . 7

U r b a n - R u r a l  S u b s i s t a n c a  P a t t a r n a  

A p p a l l a n t a ' b a s i c  o b j a c t i o n  t o  t h a  1 5 1 1  a c t  i a  t h a t  b y  

a x c i u d i n g  f r o m  a l i g i b i l i t y  a a  s u b a i s t a n c a  u a a r a  a l l  u r b a n  

d v a l l a r a  a n d  b y  i n c l u d i n g  a l l  r u r a l  d v a l l a r a ,  t h a  a c t  u n f a i r l y  

a x c l u d a s  s c a t a  u r b a n  r a a i d a n t a  w h o  h a v a  l i v a d  a  a u b a i a t a n c a  

l i f a a t y l a  a a d  d a a i r a  t o  c o n t i n u a  t o  d o  s o ,  w h i l a  n a a d l a a s l y  

i n c l u d i n g  n u a a r o u a  r u r a l  r a a i d a n t a  w h o  h a v a  n o t  a n g a g a d  i n  

s u b s i s t a n c a  h u n t i n g  a n d  f i a h i n g .  A p p a l l a n t a  c l a i m ,  i n  o t h a r

w o r d * ,  t h a t  . t h a  u r b a n / r u r a l  c r i t a r i o n  l a  b o t h  u n f a i r l y

u n d a r - i n c l u a i v a ,  b a c a u a a  i t  a x c l u d a a  d a a a r v i n g  u r b a n  r a a i d a n t a ,  

a n d  o v a r - i n c l u s i v e , b a c a u a a  i t  i n c l u d a a  u n d a i a r v i n g  r u r a l

r a a i d a n t a .  A p p a l l a n t a  l n a t o a d  a u g g a a t  t h a t  t h a  r i g h t  t o  

a u b a i a t a n c a  s h o u l d  d a p o r . d  u p o n  i n d i v i d u a l  n a a d s  a n d  t r a d i t i o n s ,  

n o t  o n  o n a ' a  p l a c a  o f  r e s i d e n c e .

T h a  r a c o r d  s u p p o r t s  t h a  a p p a l l a n t a '  c l a i m  t h a t  t h a r e  

a r t  s u b s t a n t i a l  n u m b e r s  o f  u r b a n  s u b a i s t a n c a  u s a r a .  A a t a t a

7 .  S a n a t o r  F i s h e r ,  a  m e m b e r  o f  r . h a  S a n a t a  R e s o u r c e  
C o m m i t t e e ,  n o t a d  i n  t h a  S e n a t a _ £ l o o r  d e b a t e t  " [ T ] h i *  l a g i a l a t i o n  
w i l l  p r e v i d a  t h a  b o a r d a  t h a  t o o l a  t o  s o l v a  t h a  p r o b l a m a  i n  
h a r v a a t  d i s r u p t i o n  t h a t  f o l l o w e d  . M a d i s o n , a n d  w i l l  a s s u r e  t h a  
s t a t a  w i l l  r a c a i n  m a n a g e m e n t  o f  f i s h  a n d  g a m a  t h r o u g h o u t  A l a s k a  
b y  m a t t i n g  t h a  r a q u i r a a a n t s  o f  t h a  f a d a r a l  s u b a i s t a n c a  l a w . *



• t u d y  o f  s u h s i a t a a c a  u a a  p a t t a r n a  f o u n d  t h a t  o f  s o m  2 3 3  h o i d a r a

o f  a u b a i a t a n c a  s a l o o n  p a r s u t a  f o r  t h o  1 9 1 0  T a n a n a  R i v a r  f t s h a r y ,

a p p r o x i o a t a l y  2 0 1  a x h i b i t a d  t h a  a t t r i b u t a a  c o o m o n l y  a s a o c l a t t d

w i t h  a  t r a d i t i o n a l  a u b a i a t a n c a  i i f a a t y l a ,  a v a n  t h o u g h  t h a y  a l l

r a a i d a d  i n  t h a  u r b a n  F a i r b a n k s  a r t a .  T h a  r a p o r t  a t a t a a :

O a a p i t a  t h a i r  r a c i d a n c a  i n  o r  n a a r  p o p u l a t a d  
a r a a a  o f  t h a  F a i r b a n k s  N o r t h  S t a r  B o r o u g h ,  
t h a a a  h o u a a h o i d a  g a n a r a l l y  p a r t l c i p a t a d  i n  
t h a  w a g a  a c o n o a y  o n  a  a a a a o n a l  b a a l a  a n d  h a d  
l e n g a r  h i a t o n a a  o f  p a r t i c i p a t i o n  i n  t h a  
f l a h a r y ,  l o w a r  c a a h  i a c o m a a ,  a n d  a o n a w h a t  
l a r g a r  h o u a a h o l d  s i z a s  t h a n  t h a  m a j o r i t y  o f  
u s a r a .  S o m a  o f  t h a a a  h o u a a h o i d a  h a v a  l o n g ­
s t a n d i n g  c u l t u r a l  t i a a  t o  t h a  a u b a i a t a n c a  
f l a h a r y .  F o r  t h a a a  r a a r a  i n t a n a i v a  u a a r a ,  
f i s h i n g  i n  s u b - d i s t r i c t  Y - B C  w a a  l a a a  a  
r a c r a a t i o n a l  o u t i n g  t h a n  a n  i n t a g r a l  
c o a p o n a n t  o f  t h a i r  w a y  o f  U f a  i n  I n t e r i o r
A l a s k a .  T h a i r  r a i i d a n c a  i n  a n  a r a a  w h i c h  1 a  
c u r r e n t l y  d e f i n e d  b y  r a g u l a t i o n  a a  u r b a n ,  
c o u p l a d  w i t h  a a e a l a t i r . g  d a m a n d a  u p o n  t h a  
r a s o u r c a  b a a a ,  h o v a v a r ,  r a i a a  q u a a t i o n a  a b o u t  
w h a t h a r  t h a a a  t a o r a  i n t a n a i v a  u a a a  c a n  
c o n t i n u a  i n  t h a  f u t u r a .

S t u d y  a t  1 2 .  S i m i l a r l y ,  i n  t h a  c i t y  o f  H o m a r ,  a n  u r b a n  a r a a
q

u n d a r  t h a  r a g u l a t i o n a ,  t h a  s t u d y  r e p o r t s  c h a t  3 8 . 2 %  o f  t h a  c i t y  

r a a i d a n t a  o b t & i n a d  a t  l a a a t  o n a - h a l f  o f  t h a i r  m a s t  a n d  f i s h

s u p p l y  f r o m  p a r s o n a l  h u n t i n g  a n d  f i s h i n g  a c t i v i t i a a .  I d .  a t .  1 6 2 .

I

! •  f t .  J .  w o l f a  a n d  L . J .  S l l a n n a  S a a o u r o t  U a a  a n d  
S o c i o a c o n c a a i c  S v i c a a i a :  C a s a  S t u d i o s  of r i a h i n o  ami H u n t i n g  m 
A l a s k a n  C o a a p u n l t l a a , T e c h n i c a l  P t p a r  N u m b o r  $ 1 ,  A l a s k a  O a p a r t m a n t  
of r i s k  a n d  G a o a ,  D i v i s i o n  o f “ * S u b s i a t a n c a ,  J u n a a u ,  M a r c h ,  1 9 1 3
( h a r a i n a f t a r  ' S t u d y 4 ) .

9. 3 A A C  99.014.
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I r i k a w i a a ,  t h a  s t u d y  d o c u a a n t s  t h a  f a c t  t h a t  n u m e r o u s  

A l a s k a n s  w h o  l i v a  I n  a r a a s  c l a a a i f i a d  b y  t h a  r e g u l a t i o n s  a a  r u r a l  

d o  n o t  e n g a g e  i n  a u b a i a t a n c a  a c t i v i t i e s .  To r  e x a m p l e ,  i n  t h a

C i t y  o f  S i t k a , w h i c h  i s  c i a a a i f i a d  a a  r u r a l ,  a l t h o u g h  i t  h a s  a  

p o p u l a t i o n  o f  7 , 3 0 3  , a o m a  2 6 1  o f  t h a  h o u a a h o i d a  s a m p l e d  d i d  n o  

h u n t i n g  a n d  7% d i d  n o  f i a h i n g ,  I d .  a t  2 3 5 .  S i m i l a r l y ,  m  t h a  

C i t y  o f  N o m a ,  p o p u l a t i o n  3 , 2 4 9 ,  w h i c h  i a  a l a o  r u r a l  u n d a r  t h a  

r a g u l a t i o n s ,  i d .  a t  9 3 ,  s o m a  5 1  o f  a l l  h o u a a h o i d a  u a a  n o  l o c a l l y  

e a k a n  f i s h  o r  g a a a .  Zd.  a t  1 1 1 .

T h a  a t u d y  a l a o  a m p l y  s u p p o r t s  t h a  c r i t i c a l  i m p o r t a n c e  

o f  a u b a i a t a n c a  h u n t i n g  a n d  f i s h i n g  t o  r a a i d a n t a  o f  t h a  n u m a r o u a  

s m a l l  a n d  r a m o t a  v i i i a g a a  o f  o u r  v t & t a .  F o r  a x a m p l a ,  i n  t h a  W a da
•r

H a m p t o n  c a n a u s  a r a a  o f  W a a t a r n  A l a s k a ,  t h a  a v a r a g a  a n n u a l  p a r  

c a p i t a  c a a h  i n c o m a  w a a  o n l y  $ 2 , 7 3 7  ( 1 9 7 9 ) , 10  i d .  a t  3 0 ,  a n d  t h a  

a v a r a g a  h o u a a h o l d  h a r v a a t a d  4 , 2 9 7 ,  d r a a a a d  w a i g h t ,  p o u n d s  o f  f ' i s n  

a n d  g a a a  « a c h  y a a r .  I d .  a t  4 2 .

T h a  A r t i c l a  V I I I  G l a u a a a  -  H i s t o r y  a n d  A n a l y s i s

A .

S a c t i o n  I S  o f  a r t i c l a  y i l l  o f  t h a  A l a a k a  C o n s t i t u t i o n

p r o v i d a a i

Mo a x c l u a i v a  r i g h t  o r  a p a c i a l  p r i v t l a g a  o f  
f l a h a r y  s h a l l  b a  c r a a t a d  o r  a u t h o r i z e d  i n  t h a  
n a t u r a l  w a t a r s  o f  t h a  S t a t a .  T h i s  a a c t i o n  
d o t s  n o t  r a s t r i c t  t h a  p o v a r  o f  t h a  S t a t a  t o

1 0 .  T h a  1 9 7 9  a t a t a w i d a  a v a r a g a  w a s  $ 1 1 , 1 5 2 .  S t u d y  a t

‘3 j \ * 1
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l i m i t  e n t r y  i n t o  a n y  f i s h e r y  f o r  t h e  p u r p o s e s  
o f  r e s o u r c e  c o n s e r v a t i o n ,  t o  p r e v e n t  e c o n o m i c  
d i s t r e s s  a n o n g  f i s h e r m e n  a n d  t h o s e  d e p e n d e n t  
u p o n  t h e n  f o r  a  l i v e l i h o o d  a n d  t o  p r o n o t e  t h e  
e f f i c i e n t  d e v e l o p m e n t  o f  a q u a c u l t u r e  i n  t h e
S t a t e .

S e c t i o n  3 o f  a r t i c l e  V I Z I  p r o v i d e s :

W h e r e v e r  o c c u r r i n g  i n  t h e i r  n e t u r a l  s t a t e ,  
f i s h ,  w i l d l i f e ,  a n d  w a t e r s  a r e  r e s e r v e d  t o  
t h e  p e o p l e  f o r  c o m m o n  u s e .

S e c t i o n  1 7  o f  a r t i c l e  V I Z I  p r o v i d e s :

L a w s  a n d  r e g u l a t i o n s  g o v e r n i n g  t h e  u s e  o r
d i s p o s a l  o f  n a t u r a l  r e s o u r c e s  s h a l l  a p p l y  
e q u a l l y  t o  a l l  p e r s o n s  s i m i l a r l y  s i t u a t e d  
w i t h  r e f e r e n c e  t o  t h e  s u b j e c t  m a t t e r  a n d  
p u r p o s e  t o  h e  s e r v e d  b y  t h e  l a w  o r  
r e g u l a t i o n .

A l t h o u g h  t h e  r a a i f i c a t i o n e  o f  t h e s e  c l a u s e s  a r s  v a r i e d ,  

t h e y  s h a r e  a t  l e a s t  o n e  m e a n i n g :  e x c l u s i v e  o r  s p e c i a l  p r i v i l e g e s

t o  t a k e  f i s h  a n d  w i l d l i f e  a r e  p r o h i b i t e d .  S e c t i o n  I S  s t a t e s  f c h i s  

e x p l i c i t l y  w i t h  r e s p e c t  t o  f i s h e r i e s .  T h e  p r o c e e d i n g s  o f  o u r  

C o n s t i t u t i o n a l  C o n v e n t i o n  s h o w  t h a t  t h e  s a m e  m e a n i n g  w a s  i n t n n d a d  

w i t h  r e s p e c t  t o  s e c t i o n s  3 a n d  1 7 .

A m e m o r a n d u m  o f  t h e  C o n s t i t u t i o n a l  C o n v e n t i o n  C o m m i t t a e  

o n  R e s o u r c e s  e x p r e s s e s  t h e  v i e w  t h a t  t h e  c o n u s o r ,  u s e  c l a u s e  h a s  a s

o n e  o f  i t s  p u r p o s e s  a  p r o h i b i t i o n  o n  e x c l u s i v e  g r a n t s  o r  s p e c i a l

p r i v i l e g e s .  T h e  m e m o r a n d u m  s t a t e s :  " T h a  e x p r e s s i o n  ' f o r  c o m m o n  

u s e *  i m p l i e s  t h a t  t h e s e  r e s o u r c e s  a r e  n o t  t o  b e  s u b j e c t  t o  

e x c l u s i v e  g r a n t s  o r  s p e c i a l  p r i v i l e g e s  a s  w a s  s o  f r e q u e n t l y  t h e  

c a s e  l a  a n c i e n t  r o y a l  t r a d i t i o n . "  A l a a k a  C o n s t i t u t i o n a l  

C o n v e n t i o n  P a p e r s ,  f o l d e r  2 1 0 ,  P a p e r s  D r a f t e d  b y  C o m m a t t e e  o n  

R e s o u r c e s ,  e n t i t l e d  " T e r m s . "
J j l * ! ’

e



T f t a  C o a s i t t e e  o n  R e s o u r c e s  c o s s a n t a r y  w i t h  r e s p e c t  t o

t h e  u n i f o r m  a p p l i c a t i o n  c l a u s e  s t a t e s t

T h i s  a a c t i o n  i s  i . n t a n d a d  t o  a x c l u d a  a n y  a a p a *  
d a i l y  p r i v i l e g e d  s t a t u s  f o r  a n y  p a r s o n  m  
t h a  u s a  o f  n a t u r a l  r a s o u r c a s  s u b j e c t  t o  t h a  
d i s p o s i t i o n  o f  t h a  s t a t a .

6 P r o c e e d i n g s  o f  t h a  A l a s k a  C o n s t i t u t i o n a l  C o n v a n t i o n  3 4  ( D a e .

1 6 ,  1 3 5 5 )  .

I n  O w a i c h a k  v .  S t a t a , 7 6 3  P . 2 d  4 1 8  ( A l a s k a  1 9 8 8 ) ,  wa 

o b s e r v e d  t h a t  t h a  a r t i c l a  v m  p r o v i s i o n s  w a r a  d e s i g n e d  t o  a n s u r a  

t o  t h a  p u b l i c  t h a  b r o a d a s t  p o s s i b l a  a c c a a a  t o  v i l d l i f a .  t f e  n o t a d  

t h a t  " t h a  c o m m o n  u s a  c l a u s a  I m p o s e ( s j  u p o n  t h a  s t a t a  a  t r u s t  d u t y  

t o  m a n a g e  t h a  f i s h ,  w i l d l i f a  a n d  w a t a r  r a s o u r c a s  o f  t h a  s t a t a  f o r  

t h a  b a n a f i t  o f  a l l  t h a  p e o p l e . "  I d .  a t  4 9 5  ( e m p h a s i s  a d d a d ) .

" CA) m i n i m u s  r e q u i r e m e n t  o f  t h i s  d u t y  i s  s  p r o h i b i t i o n  a g a i n s t  

a n y  . . . s p a e i a l  p r i v i l a g a s . "  I d .  a t  4 9 6 ,  I n  S t a t a  . v .  

O s t r o s k v , 6 6 7  P . 2 d  1 1 3 4 ,  1 1 9 1  ( A l a s k a  1 9 8 3 ) ,  w a  o b s a r v a d  t h a t  t h a  

c o m m o n  u s a  a n d  n o  a x c l u s i v a  r i g h t  o f  f i s h a r y  c l a u s a s  r a f l e c t t d  

" a n t i - e x c i u s i o n i s t  v a l u e s . "

A p p a l l a n t a  c o n t a n d  t h a t  t h a  r u r a l  r a s i d a n c y  r a q u i r a m a n t  

a m o u n t s  t o  a n  a x c l u s i v a  o r  s p a e i a l  p r i v i l e g e  p r o h i b i t e d  

e x p l i c i t l y  b y  s a c t i o n  1 5  a n d  i m p l i c i t l y  b y  s a e t i o r . s  3 a n d  1 7 .  

T h a y  f o c u s  o n  B v n a s  v .  G r l a a s  P a c k i n g  C o . , 3 3 7  y . s .  36  ( 1 9 4 9 ) ,  a  

c a s a  w h i c h  i n t e r p r a t a d  a a c t i o n  1 o f  t h a  w h i t a  A c t .  f o r m e r  48  

E J . S . C .  $ 5  2 2 0 - 2 2 4  ( 1 9 4 1 ) ,  u n d e r  w h i c h  A l a s k a  f i s h e r i e s  v e r t

r e g u l a t e d  b e f o r e  s t a t e h o o d .  ! a  H v n e s . t h a  S u p r s m a  C o u r t  h e l d  

t h a t  t h a  W h i t a  A c t  p r o h i b i t e d  g r a n t i n g  a  p r e f e r e n t i a l  r i g h t  t o  

f i s h  t o  N a t i v e  r e s i d e n t s  o f  t h e  K a r l u k  R e s e r v a t i o n .  I d .  a t  1 2 3 .



T h i s  c a s e  i «  o f  p r e c e d e n t i a l  i m p o r t a n c e ,  t h e y  c o n t e n d ,  b e c a u a e  

l e c t i o n  I S  w e e  b a r e d  o n  r e c t i o n  I  o f  t h e  W h i t e  A c t .

I n  r e s p o n s e ,  t h e  i t a t e  a g r e e *  t h a t  t h e  S i r a t  s e n t e n c e  

o f  r e c t i o n  I S  i r  b a a e d  o n  r e c t i o n  1 o f  t h e  ' W h i t e  A c t .  H o w e v e r ,  

t h e  a t e t *  d i s t i n g u i s h e s  H v n e s  o n  t h e  g r o u n d #  t h a t  t h e  e x c l u s i v e  

r i g h t  t o  f i s h  t h e r e  w a r  a v a i l a b l e  t o  " a  c l o s e d  c l a s s . "  t n  

c o n t r a s t ,  i t  a r g u e i  t h e r e  i r  n o  e l o r e d  c l a a c  h e r e  b e c a u r e  ' p e o p l e  

m a y  b e c o m e  e l i g i b l e  t o  p a r t i c i p a t e  i n  s u b s i s t e n c e  u r e a  b y  

e s t a b l i s h i n g  t h e i r  d o m i c i l e  i n  a  r u r a l  a r e a . *  F u r t h e r ,  t h e  s t a t e  

r e l i e s  o n  K e n a i  P e n i n s u l a  F i s h e r m a n ' s  C o o p e r a t i v e  A s s o c i a t i o n  v .

S t a t e ,  621 P . 2 d  897, 904 ( A l a s k a  1981) w h i c h  h e l d  ♦.hat  s e c t i o n  15

d o e s  n o t  b a r  d i f f e r e n t i a l  t r e a t m e n t  b e t w e e n  c o m m e r c i a l ,  s p o r t ,

a n d  s u b s i s t a n c e  f i s h e r m e n .  T h e  i n t e r v e n o r s *  a r g u m e n t  i n  r e s p o n s e
. *-

r e l i e s  e x c l u s i v e l y  o n  t h i s  c a s e .

T h e  p a r t i e s  c o r r e c t l y  a g r e e  t h a t  t h e  n o  e x c l u s i v e  r i g h t

o f  f i s h e r y  e l a u s e  i s  b a s e d  o n  s e c t i o n  1 o f  t h e  w h i t e  A c t .  • T h e

c o m m e n t a r y  c o n c e r n i n g  t h e  e x c l u s i v e  r i g h t  o f  f i s h e r y  c l a u s e

p r e p a r e d  b y  t h e  C o m m i t t e e  o n  K a s o u r c e s  o f  c h e  C o n s t i t u t i o n a l

C o n v e n t i o n  s t a t e s t

T h i s  s e c t i o n  i s  i n t e n d e d  t o  s e r v e  a s  a
s u b s t i t u t e  f o r  t h e  p r o v i s i o n  p r o h i b i t i n g  t h e  
s e v e r a l  r i g h t  o f  f i s h e r i e s  i n  t h e  W h i t e  A c t .
I n s t e a d  o f  u s i n g  t h e  t e r m i n o l o g y  o f  t h a t  A c t  
t h e  p u r p o s e s  s o u g h t  b y  i t  a r e  g i v e n

' e x p r e s s i o n  i n  a  p r o h i b i t i o n  o f  e x c l u s i v e  
r i g h t  o r  s p e c i a l  p r i v i l e g e s  o f  a n y  p e r s o n  t o  
t h e  f i s h e r i e s  o f  t h e  s t a t e .

6 P r o c e e d i n g s  o f  t h e  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  P r o c e e d i n g s

a t  17 ( A l a s k a  L e g i s l a t i v e  C o u n c i l ) .



T h e  l a n g u a g e  o i  t h e  w h i t t  A c e ,  f o r  w h i c h  t h *  no 

• x e l u s i v e  r i g h t  c i t u t t  i a  m t a n t  t o  b t  a  s u b s t i t u t ® , i s  an 

f o l l o w s i

P r o v i d e d ,  t h a t  t v t r y  a u c h  r e g u l a t i o n  m a d e  b y  
t h e  S e c r e t a r y  o f  t h a  C o m m e r c e  s h a l l  b «  o f  
g e n e r a l  A p p l i c a t i o n  w i t h i n  t h a  p a r t i c u l a r  
a r a a  t o  w h i c h  i t  a p p l i e s ,  a n d  t h a t  n o  
• x e l u s i v a  o r  s a v a r a l  n g h n  o f  f l a h a r y  a h a l l  
b a  g r a n t e d  t h e r e i n ,  n o r  s h a l l  a n y  c i t i z e n  o f  
t h a  U n i t e d  S t a t e a  b a  d e n i e d  t h a  r i g h t  t o  
t a k a ,  p r e p a r t ,  c u r e ,  o r  p r e s e r v e  f i a h  o r  
s h a l l f l a h  i n  a n y  a r e a  o f  t h a  w a t e r s  o f  A l a s k a  
w h e r e  f i s h i n g  i s  p e r m i t t e d  b y  t h a  S e c r e t a r y  
o f  t h e  C o m m e r c e .

A c t  o f  J u n e  6 ,  1 9 2 4 ,  c h .  2 7 2 ,  $ L,  43  S t a t .  4 6 4 .

T h e  a p p e l l a n t s '  r e l i a n c e  o n  H v n e s  a a  a n  e x p l a n a t i o n  o f

t h e  m e a n i n g  o f  t h e  b a r  o n  e x c l u s i v e  r i g h t s  e n d  s p e c i a l  p r i v i l e g e s

i s  a p t .  A t  i s s u e  i n  H v n e s  w a s  a  r e g u l a t i o n  o f  t h e  S e c r e t a r y  o f

t h e  I n t e r i o r 1 1  p r o h i b i t i n g ,  c o m m e r c i a l  s a l m o n  f i s h i n g  i n  * 1 1

w a t e r s  w i t h i n  3 , 0 0 0  f e e t  o f  c h e  s h o r e s  o f  t h e  K a r i u k  R e s e r v a t i o n .

3 3 7  U . S .  a t  9 2 .  T h e  S e c r e t a r i a l  O r d e r  m a d e  a n  e x c e p t i o n  w h i c h

a l l o w e d  n a t i v e s  r e s i d i n g  o n  t h e  R e s e r v a t i o n  a n d  t h e i r  l i c e n s e e s

t o  f i a h  i n  t h e s e  w a t e r s .  I d .  T h e  S u p r e m e  C o u r t  h e l d  t h a t  t h i s

e x c e p t i o n  i n  f a v o r  o f  t h e  N a t i v e  r e s i d e n t s  a n d  t h e i r  l i c e n s e e s

v i o l a t e d  s e c t i o n  1 o f  t h e  W h i t e  A c t .  T h e  c o u r t  s t a t e d :i

( W J e  t h i n k  i t  c l e a r  t h a t  i t s  p r o v i s o ,  " t h a t  
• n o  e x e l u a i v e  o r  s e v e r a l  r i g h t  o f  f i s h e r y  

a h a l l  b e  g r a n t e d  t h e r e i n , "  a p p l i e s  t o  
c o m m e r c i a l  f i s h i n g  b y  N a t i v e s  e q u a l l y  w i t h

1 1 . J l a g u l a t e r y  j u r i s d i c t i o n  o v e r  t h e  a d m i n i s t r a t i o n  o f  
t h e  W h i t e  A c t  w a s  t r a n s f e r r e d  f r o m  t h e  D e p a r t m e n t  o f  C o m m e r c e  c o  
t h e  O e p a r c s e n t  o f  t h e  I n t e r i o r ,  e f f e c t i v e  J u l y  1 ,  1 9 3 9 ?  H v n e s . 
3 3 /  U . S .  a t  9 2  n . 4 .



f i s h i n g  c o a p a n i a s ,  n o n r e s i d e n t *  o f  A l a s k a  o r  
o e f c e r  A a a r i c a n  c i t i z e n s  a n d  s o  a p p l i e s
w h o  t h o ?  c h o s e  W a t i v e a  a r e  o r  a r e  n o t
r e a i d a n t s  o n  a  r e s e r v a t i o n .  W« f i n d  n o t h i n g  
i n  t h o  w h i t a  A c t  t h a t  a u t h o r u e *  t h a
S a c r a t a r y  o f  t h a  I n t e r i o r  t o  g r a n t
r a a a r v a t i o n  o c c u p a n t s  t h a  p r i v i l e g e  o f  
a x c l u s i v a  c o m m e r c i a l  f i s h i n g  r i g h t s .  . . .
" t x c l u a i v a , "  a s  u s a d  i n  S a c t i o n  1 o f  t h a
w h i t a  A c t ,  f o r b i d s  n o t  o n l y  a  g r a n t  t o  a  
a i n g l a  p a r s o n  o r  c o r p o r a t i o n  b u t  t o  a n y  
s p a e i a l  g r o u p  o r  n u m b e r  o f  p e o p l e .  T h e  
l e g i s l a t i v e  h i a t o r y  s a t  o u t  a b o v a  s h o w s  t h i s .
T h a  o f f a n d l n g  r a g u l a t l o n a  w h i c h  b r o u g h t  a b o u t  
t h a  e n a c t m e n t  o f  t h o  p r o v i s o  i n  §  1  o f  t h a  
W h i t a  A c e  w a r a  a d m i n i s t e r e d  s o  a s  t o  i l a i t  
f i s h i n g  t o  t h o s a  w h o  h a d  b a a n  u s i n g  t h a  
f l s h a r i a s  b e f o r a  t h a  r a g u l a t i o n s .

3 3 7  U . S .  a t  1 2 2 , 1 2

Aa n o t a d  a b o v a ,  t h a  a t a t a  s e e k s  t o  d i s t i n g u i a h  H v n a s  o n

t h a  g r o u n d  t h a t  H v n a s  i n v o l v e d  a  c l o a a d  c l a s s  o f  r a c i p i a n t s  o f  a

s p a e i a l  p r i v i l a g a ,  w h e r a a s  t h a  1 9 1 6  s u b a i s t a n c a  l a w  d o a a  n o t

b e c a u s e  a n y o n e  w h o  w a n t s  t o  h u & t  a n d  f i s h  f o r  s u b s i s t a n c a

p u r p o a a s  c a n  m o v e  t o  a  r u r a l  a r a a .  Wa f i n d  t h i s  a r g u m a n t

u n p a r s u a a i v a .  I f  i t  w c - r *  v a l i d ,  v i r t u a l l y  a n y  d i s c r i m i n a t i o n

b a s e d  o n  r e s i d a n c a  w o u l d  b a  j u s t i f i e d  -  t h a  r e s i d e n t s  o f  t h a

d i s f a v o r e d  a r a a  c o u l d  s i m p l y  m o v e .  S u c h  a  r a t i o n a l e  i s

i n e o n a i s t a n t  w i t h  e h e  p r e v a i l i n g  a p p r o a c h  i n  t e r r i t o r i a l

1 2 .  w «  d o  n o t  a g r e e  w i t h  J u s t i c e  R a b i n o w i t z  • s  
s t a t e m e n t - l a  d i s s e n t  t h a t  t h a  l i m i t a t i o n  s t r u c k  d o w n  in Hynea  w a s  
p r e d i c a t e d  s o l e l y  o n  t h e  f a c t  t h a t  t h e  u s e r s  w e r e  I n d i a n ? !  T n f r a  
a t  S O .  B o t h  e t h n i c  s t a t u e  a n d  l o c a l  r a s i d a n c y  w e r e  r e q u i r e d  a s  
t h e  r e g u l a t i o n  i a  q u e s t i o n  a p p l i e d  t o  " n a t i v e s  i n  p o s s e s s i o n  of 
[ t h e  l a r l u k l  r e s e r v a t i o n . "  3 3 7  U . S .  a t  9 2 .  i n  a n y  e a s e ,  t h e

q u o t e  i a  t h e  t e x t  m a k e s  i t  c l e a r  t l f a c  i f  t h e  e x c e p t i o n  h a d  b a a n  
b a s e d  s o l e l y  o a  r e s i d a n c a ,  r a c h e r  t h a n  o n  r e s i d e n c e  a n d  r a c e ,  i t  
w o u l d  a l s o  h a v e  b e e n  s t r u c k  d o w n .



d i s c r i m i n a t i o n  c a s e s ,  w h i c h  ii t o  s u b j e c t  t e r r i t o r i a l

c l a s s i f i c a t i o n *  t o  s c r u t i n y  u n d e r  t h a  a q u a l  p r o t a c t i o n  c i a u i a .

C i l n a n  v .  M a r t i n , 4 6 2  P . 2 d  1 2 0 ,  1 2 3  ( A l a a k a  1 9 9 3 )  ; N e u m a n ,

T e r r i t o r i a l  P l s c r l m m a t i c n . E c r u a l  P r o t a c t i o n .  a n d  S a i f .

D e t e r m i n a t i o n , 1 3 5  U .  P a .  L .  X « v ,  2 6 1 ,  2 7 4 - 7 5  ( 1 9 1 7 )  .

T h e  s t a t e ' s  a n d  t h a  i n t e r v e n o r s ' r a l i a n c a  o n  X a n a i

P a n i n i u l a  l a  s l s o  o f f  t h a  m a r k .  T h a t  c a a a  a a r a l y  a f f i r m e d  w h a t

a r t i c l a  V I Z I ,  f a c t i o n  4 1 3  s a y *  e x p l i c i t l y  -  t h a t  p r a f a r a n c a *

a m o n g  b a n a f i c i a l  u s a *  o f  f i s h  a n d  g a m e  m a y  b a  l e g i s l a t i v e l y  o r

a d a i n i s t r a t i v a l y  a s t a b l i s h a d .  Wa s t a t a d  i n  K e n a i  P e n i n s u l a :

w h i l e  s a c t i o n  15  d o a s  p r o h i b i t  g r a n t i n g  
m o n o p o l y  f i s h i n g  r i g h t s ,  t h a t  s a c t i o n  w a s  n o t  
m e a n t  t o  p r o h i b i t  d l f f a r a n t l a l  t r a a t a a n t  o f  
s u c h  d i v a r s a  u s a r  g r o u p s  a s  c o m m e r c i a l ,  
s p o r t ,  a n d  s u b s l s t s n e s  f i s h e r m a n .  T o  
c o n c l u d a  t h a t ,  b a c a u s a  a  c a r t a i n  s p a c i a s  i s  
m a d e  a v a i l a b l a  f o r  s p o r t  f i s h i n g  i n  a  g i v a n  
a r a a ,  c o m a a r c i a l  f i s h i n g  o f  t h a  s a m e  s p a c i a s  
m u s t  a l s o  b a  a l l o w e d ,  w o u l d  b a  t o  g o  f a r  
b e y o n d  t h a  p u r p o s e  o f  t h a  s a c t i o n .

6 2 8  ? . 2 d  a t  9 0 4  ( f o o t n o t e  o m i t t e d ) . T h a  s t a t a  m a y ,  i n d e e d  m u s t ,

m a k e  a l l o c a t i o n  d e c i s i o n s  b e t w e e n  s p o r t ,  c o m a a r c i a l ,  a n d

1 3 ,  A r t i c l e  v i : i ,  s e c t i o n  4 o f  t h a  A l a s k a  C o n s t i t u t i o n
p r o v i d e s  i

F i s h ,  f o r e s t s ,  w i l d l i f e ,  g r a s s l a n d s ,  a n d  a l l  
o t h e r  r s p l s n i s h a b l a  r a s o u r c a s  b e l o n g i n g  t o  
t h a  S t a t a  s h a l l  b e  u t i l i z e d ,  d e v e l o p e d ,  a n d  
m a i n t a i n e d  o n  t h a  s u s t a i n e d  y i e l d  p r i n c i p l e ,  
s u b j e c t  t o  p r e f e r e n c e s  a m o n g  b a n a f i c i a l  u s a s .



s u b s i s t e n c e  u s e r s .  T h a t  a u t h o r i t y ,  h o w e v e r ,  d o a a  n o t  i m p l y  a  

p o w e r  t o  l i m i t  a d u l a t i o n  t o  a  u s e r  g r o u p . 1 4

S a c t i o n  1 o f  t h o  w h i t e  A c t  g u a r a n t e e d  a q u a l  a c c u s e  c o  

f i s h e r i e s  r e g a r d l e s s  o f  r a a i d a n c o .  T h o  l a n g u a g e  o f  t h o  A c t  a n d  

H v n e s  m a k e  t h l a  c l e a r . 1 5  A l a a k a ' a c o n s t i t u t i o n a l  f r a o o r s  w o r t

1 4 .  T h o  f o r e g o i n g  a l s o  a n s w e r s  J u s t i c e  R a b i n o w i t z ' a
c o n t e n t i o n  t h a t  o u r  i n t e r p r e t a t i o n  o f  t h e  e q u a l  a c c e s s  c l a u s e s  o f  
a r t i c l e  V I I I  i s  i n  c o n f l i c t  w i t h  a r t i c l e  v i i l  s e c t i o n  4 .  We h a v e  
c o n s i s t e n t l y  t a k e n  t h e  p o s i t i o n  t h a t  H a l t s  o n  a d a i s s l o n  t o  u s e r  
g r o u p s  a r e  s u b j e c t  c o  s c r u t i n y  u n d e r  t h e  a r t i c l e  V l i z  e q u a l
a e c e s s  c l a u s e s .  S e e  S t a t e  v. O a t r o a k y , 4 6 7  P . 2 d  1 1 1 4 ,  1 1 1 9
( A l a s k a  1 9 1 3 )  t O w s i c h e k  v .  s t a t T T T T j  P . 2 d  4 1 1 ,  4 9 2  ( A l a s k a
1 9 8 1 )  .

I S *  T h a  l e g i s l a t i v e  h i s t o r y  o f  t h e  W h i t e  A c t  i s  i n
a c c o r d .  C o n g r e s s i o n a l  d e b a t e  a t  t h e  t i a e  t h e  W h i t e  A c t  w e s
p r o p o s e d  d e m o n s t r a t e d  c o n c e r n  t h a t  A l a s k a  r e s i d e n t s  a n d
- . o n - r a a i d a n t a  a l i k e  w e r e  b e i n g  e x c l u d e d  f r o s t  A l a s k a  f i s h e r i e s .
T h e  d e b e t e  a l s o  d e m o n s t r a t e d  C o n g r e s s '  j j e s i r e  t h a t  A l a s k a
f i s h e r i e e  b e  e q u a l l y  a c c e s s i b l e  t o  e v e r y o n e t

M r .  R o b i n s o n ,  T h e  S e c r e t a r y  o f  ' C o n n e r c a
s o u g h t  t o  g i v e  e x c l u s i v e  r i g h t  t o  f i s h  i n
c e r t a i n  A l a s k a n  w a t e r ,  a n d  o u t  o f  t h i s
a t t e m p t  t o  g i v e  e x c l u s i v e  r i g h t s  t o  f i s h ,  
t h u s  d e p r i v i n g  a  l a r g e  n u m b e r  o f  t h e  p e o p l e  
t h e  r i g h t  t o  p u r s u e  t h e i r  u s u a l  v o c a t i o n ,  
g r e a t  c o m p l a i n t  a r o s e .  T h i s  b i l l ,  h o w e v e r ,  
d e n i e s  t o  t h e  S e c r e t a r y  o f  C o m m e r c e  a n y  p o w e r  
t o  g r a n t  a n  e x c l u s i v e  r i g h t  t o  f i s h  a n d
r e q u i r e s  h i m  t o  g i v e  e v e r y o n e  e c u a l  r i g h t s  
w i t h i n  t h e  a r e a s  w h e r e  f i s h T n c ~ i s  o e r m i t t a d .

N r .  J o n e s  o f  W a s h i n g t o n .  T h e  b i l l  r e m o v e s  
t h e  p r i n c i p a l  c a u s e  o f  c o m p l a i n t  w i t h  
r e f e r e n c e  t o  t h e  e x e r c i s e  o f  p o w e r  b y  t h e  
S e c r e t a r y  o f  C o m m e r c e .  . .  .  w i t h i n  t h e  t w o  
r e e e r v a t i o n a  ( o f  r e s t r i c t a d  f i s h i n g  a r e a s )  
t h a t  w e r e  c r e a t e d  b y  e x e c u t i v e  O r d e r  a  y e a r  
o r  t w o  a g o  t h e  S e c r e t a r y  o f  C o m m e r c e  h a s  s a e n

( F o o t n o t e  C o n t i n u e d ) •i,
j  J  t

-20.
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(Footnote Continued)

f i t  t o  m a k e  r e g u l a t i o n s  u n d e r  w h i c h  o u t s i d e r *  
n i g h t  n o t  g o  i n  o r d e r  t o  f i l h .  I n  o t h e r  
w o r d s ,  t h o s e  w h o  a r e  a l r e a d y  l o c a t e d  t h a r a ,  
i f  ( t h a  S e c r e t a r y )  t h o u g h t  t h a y  t o o k  a l l  t h a  
f i a h  t h a t  s h o u l d  b a  t a k e n ,  w a r e  g i v a n  t h a  
f u l l  r i g h t s ,  a n d  n o b o d y  a l s a  c o u l d  g o  i n  
t h a r a  a n d  t a k a  f i s h .

M r .  K i n g :  T h a y  v a r a  g i v a n  a x c l u s i v a  r i g h t s .

M r .  J o n a a  o f  W a s h i n g t o n .  T h a y  m a y  b a  c a l l a d  
a x c l u s i v a  r i g h t s ,  b u t  I  w a n t  t o  s a y  t h i s  i n  
j u a t l c a  t o  t r . a  s a c r a t a r y  o f  C o m m e r c e s

W h a n  Z c a m e  b a c k  t h i s  f a l l ,  a n d  c a a a  
d o w n  h a r a ,  a n d  wa w a r a  c o n s i d e r i n g  m a t t e r s  o f  
t h i s  k i n d ,  t h a  O a l a g a t a  f r o m  A l a s k a  a n d  t  
t a i k o d  o v a r  t h a  m a t t e r  w i t h  r a f a r a n c a  t o  
t h o s e  a x c l u s i v a  r i g h t s ,  a a d  I  s a w  t h a  
S e c r e t a r y  o f  C o m m e r c e ,  a n d  t h a  S e c r e t a r y  o f  
C o m m e r c e  h i m s e l f  s a i d  t h a t  h a  w o u l d  b a  g l a d  
t o  h a v e  t h a t  d i s c r e t i o n  t a k e n  a w a y ,  t h a t  
c e r t a i n l y  h a  w a s - n o t  i n  f a v o r  o f  t h a t  p o l i c y ,  
b u t  t h o s e  w h o  w a r a  o n  t h a  g r o u n d  a n d  w h o  h a d  
b a a n  d e a l i n g  w i t h  t h a  m a t t e r  e s p e c i a l l y  a n d  
w h o  m i g h t  b a  c o n s i d e r e d  t o  b a  e x p e r t s  h a d  
r a c o o n a n d a d  a n d  u r g e d  t h a t  t h a t  p o l i c y  b a  
p u r s u e d .  I  w i l l  s a y ,  i n  j u s t i c e  t o  h i m ,  t h a t  
h a  s a i d  f r a n k l y  t h a t  h a  w o u l d  p r e f e r  n o t  t o  
h a v e  t h a t  a b a o l u t a  p o w e r ,  s o  I  c a n  s a y  f o r  
h i a  t h a t  h a  i s  g l a d  t h a t  t h i s  p r o v i s i o n  i s  
p u t  i n  t h a  b i l l  p r o h i b i t i n g  h i m  f r o m  g r a n t i n g  
a x c l u s i v a  r i g h t s  w i t h i n  t h a  f i s h i n g  a r e a s  up 
c h a r e .

K r .  R o b i n s o n .  I  h a v e  b a a n  u n a b l e  t o  f i n d  a n y  
a u t h o r i t y  f o r  ( t h a  S e c r e t a r y ]  t o  g r a n t  
a x c l u s i v a  r i g h t s  o f  f i s h e r y .  I t  w a s  a b o u t  
t h a t  a l l e g e d  a b u s e  o f  a u t h o r i t y  t h a t  m o s t  o f  

. t h a  c o m p l a i n t s  a r o s e » n a m e l y ,  t h a t  t h a  
S e c r e t a r y  i n  s o m a  “ i n s t a n c e s  h a d  c r a a t a d  
r e s e r v a t i o n s ,  a n d  i n  o t h a r s  h a d  g r a n t e d  i n  
c e r t a i n  w a t e r s  t h a  e x c l u s i v e  r i g h t  t e  f i s h ,  
u s u a l l y  t o  l a r g e  c o r p o r a t i o n s  a r  p a c k i n g  
c o n c e r n s ,  v m c h  d e p r i v e d  t h a  f i s h e r m a n  o f  t h a

’ J

( F o o t n o t e  C o n t i n u e d )  ,J



a w a r e  o f  E v r i a a . 1 6  a «  n o t e d ,  s e c t i o n  I S  o f  a r t l e l a  v t n  w a s  m e a n t  

t o  b a  a  s u b s t i t u t e  f o r  s a c t i o n  1 o f  t h e  W h i t a  A c t  a n d  t o  f u r t h e r

( F o o t n o t e  C o n t i n u e d )

o p p o r t u n i t y  t o  p u r s u e  t h a i r  o c c u p a t i o n s ;  a n d  
t h a y  d e s i r e d  v a r y  m u c h  t h a  a r o v i a l o n  t h a t  i s  
I n  t h i s  b i l l , w h i c h  s e c u r e s  c o  e v e r y  c i t i z e n  
o s  t h e  u n i t e d  S t a t e s " t h a  r i g h t  t o  f i s h  m  
A l a s k a n  w a t e r s  u a o n  a c t u a l  t e r m s  a n d  w i t h o u t  
d i s c r i m i n a t i o n . T h a  ‘ b i l l  d e p r i v e s  I H a  
S e c r e t a r y  o f  a n y  p o w e r  . . .  t o  g r a n t
e x c l u s i v e  r i g h t s  t o  f i s h  i n  A l a s k a n  w a t e r s .

65  C o n g .  R e c .  9 9 2 0 - 2 1  1 9 2 4 )  ( e m p h a s i s  a d d a d ) .

l a s a d  i n  p a r t  u p o n  t h a  C o n g r e s s i o n a l  d e b a t e  i d e n t i f i e d  
a b o v e ,  H v n e a  c o n c l u d e d  t h a t

CT1 h a  l e g i s l a t i v e  h i s t o r y  o f  t h a  w h i t e  
A c t  o n l y  e m p h a s i z e *  w h a t  t h a  s t a t u t a  c l a a r l v  
s a y s ,  t h a t  i s #  n o  s p e c i a l  p r i v i l e g e s  i n  
A l a s k a n  f i s h i n g  p r e s e r v e s .

H v n a s ,  3 3 7  U . S .  a t  1 2 0  ( f o o t n o t e  o m i t t e d ) .

1 6 .  A memo o f  c n e  C o m m i t t e e  o n  R a s o u r c a s  d e f i x u n o
t e r m s  s t a t e s  t h a  f o l l o w i n g  u n d e r  " W h i t e  A c t  P r o v i s i o n s  48
U . S . C . A .  2 2 2 x "

T h a t  e v e r y  s u c h  r e g u l a t i o n  m a d e  b y  t h a  
S e c r e t a r y  s h a l l  b a  o f  g e n e r a l  a p p l i c a t i o n
w i t h i n  t h a  p a r t i c u l a r  ■ a r a a  t o  w h i c h  i t  
a p p l i e s ,  a n d  t h a t  n o  e x c l u s i v e  o r  g e n e r a l  
r i g h t  o f  f i s h e r y  s h a l l  b a  g r a n t e d  t h e r e i n ,  
n o r  s h a l l  a n y  c i t i z e n  o f  t h e  U . S .  b a  d e n i e d  
t h o  r i g h t  t o  t a k a #  p r e p a r e #  c u r e ,  o r  p r e s e r v e  
f i s h  o r  s h e l l f i s h  i a  a n y  a r e a  o f  t h a  w a t e r s  
o f  A l a a k a  w h o r e  f i s h i n g  i s  p e r m i t t e d  b y  t h e  
S e c r e t a r y .  . .  . T h e  w o r d  " e x c l u s i v e "  f o r b i d s  
n o t  o n l y  a  g r a n t  t o  a  s i n g l e  p e r s o n  o r  
c o r p o r a t i o n ,  b u t  t o  a n y  s p e c i a l  g r o u p  o r  
n u m b e r  o f  p e o p l e .  ( H y n e s - G n m a s  K a r l u k  
R e s e r v a t i o n )

A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  P a p e r s ,  F o l d e r  2 1 0 .
- 2 2 -



i t s  p u r p o s e s . 1 7  I t  f o l l o w s  t h a t  s e c t i o n  I S  l i k e w i s e  w a s  n ^ a n t  t o  

e n s u r e  « n  e g u a l  r i g h t  t o  p a r t i c i p a t e  t n  f l s h a r l t s .  r e g a r d l e s s  a t  

v h e r *  o n a  r a e i d e s .

A l t h o u g h  s a c t i o n  I S  p e r t A i n s  o n l y '  t o  f l s h a r i a a ,  t h a  

p r a v a n t l o n  o f  g r a n t s  o f  a x c l u s i v a  o r  s p a e i a l  p r l v i l a g a s  w i t h  

r a s p a c t  t o  f i s h  a n d  g a a a  i s  a l s o  o n a  p u r p o s a  o f  t h a  c o m m o n  u s a  

a n d  t h a  u n i f o r m  a p p l i c a t i o n  c l a u s e s . 1 9  S t  f o l l o w s  t h a t  t h a  g r a n t  

o f  s p a e i a l  p r l v i l a g a s  w i t h  r a s p a c t  t o  g a a a  h a s a d  o n  o n e ' s  

r a a i d a n e a  i s  a l s o  p r o m b i t e d .

wa  t h a r a f o r a  c o n c l u d a  t h a t  t h a  r a q u i r a o a n t  c o n t a i n e d  i n  

t h a  1 9 8 6  a u b a i a t a n c a  s t a t u t e ,  t h a t  o n a  m u i t  r a a i d a  i n  a  r u r a l  

a r e a  i n  o r d e r  t o  p a r t i c i p a t e  i n  s u b s i s t a n c a  h u n t i n g  a n d  f i s h i n g /  

v i o l a t e s  s e c t i o n s  3 ,  1 5 ,  a n d  1 7  o f  a r t i c l a  V I X I  o f  t h a  A l a a k a  

C o n s t i t u t i o n . 1 ,3

1 7 .  C o m m e n t a r y  o n  A r t i c l a  o n  S t a t a  L a n d s  a n d  N a t u r a l  
R e s o u r c e s /  6 P r o c e e d i n g s  o f  t h a  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  
a t  3 7 .

1 8 .  S e a  s u p r a  p a g e s  1 4  a n d  I S .

1 9 .  J u s t i c e  R a b i n o v i t c  s t a t e s  i n  h i s  d i s s e n t i n g  
o p i n i o n  t h a t  h a  d o e s  n o t  i n t e r p r e t  t h a  s t a t u t e  t o  n a a n  t h a t  
" e l i g i b i l i t y  t o  p a r t i c i p a t e  i n  s u b s i s t e n c e  u s a s  i s  d e t e r m i n e d  
s o l e l y  w i t h  r e f a r a n c a  t o -  w h e r e  a n  i n d i v i d u a l  l i v a s . "  I n f r a  a t  
4 7 .  T h a t *  h o w e v e r #  c l e a r l y  i s  t h a  c a s e  w i t h  r a s p a c t  t o  
f i r s t - t i e *  s u b a i s t a n c a  u s e r s .  U r b a n  r e s i d e n t  n a y  n o t  b a  
s u b a i s t a n c a  u s e r s  b e c a u s e  s u b s i s t a n c a  u s a s  a r e  b y  d e f i n i t i o n  
l i m i t e d  t e  r u r a l  r e s i d e n t s .  AS 1 8 . 0 9 . 9 4 0 ( 3 0 1 #  q u o t e d  s u e r a  a t  
p p . 2 - 3 .  Y e t  a l l  r u r a l  r e t i d t n t s  m a y  b e  f i r s t - t i e r  s u b s i s t a n e a  
u s e r s  w i t h o u t  r e g a r d  t o  t h e i r  i n d i v i d u a l  c h a r a c t e r i s t i c s .  T h a  
r e g u l a t i o n  o n  w h i e h  J u s t i c e  R a b i n o w i t t  r e l i e s #  9 AAC 9 9 . 0 1 0 ( b ) ,  
d e f i n e *  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  b u t  d ^ e e  n e t  s t a t e  t h a t  
f i r s t - t i e r  s u b a i s t a n c a  r i g h t s  c a n  b e  l i m i t e d  t o  c u s t o m a r y  a n d

( f o o t n o t e  C o n t i n u e d )
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T h e  c o n c l u s i o n  w e  h a v e  r e a c h e d  d o e s  n o t  n«&A  t h a t

e v e r y o n e  c a n  o n g a g e  i n  a u b a i a t a n c a  h u n t i n g  o r  f i s h i n g .  w «  d o  n o t  

u a p l y  t h a t ,  t h o  c o n a t i t u t i o n  b a r a  a l l  m e t h o d s  o f  a x c l u a i o n  w h a r a  

e x c l u s i o n  i s  r a q u i r a d  f o r  s p e c i e s  p r o t e c t i o n  r a a a o n s .  w a  h o l d

o n l y  t h a t  t h a  r a s i d a n c y  c r i t e r i o n  u s e d  i n  t h a  1 9 6 6  a c t  w h i c h

c o n c l u s i v e l y  e x c l u d e s  a l l  u r b a n  r a s i d s n t s  f r o m  s u b s i s t e n c e  

h u n t i n g  a n d  f i s h i n g  r s g a r d l s s s  o f  t h a i r  i n d i v i d u a l  c h a r a c t s r -  

i a t i c s  i . s  u n c o n s t i t u t i o n a l .

Wa a r e  n o t  c a l l e d  u p o n  i n  t h i s  c a s e  t o  r u l e  o n  w h a t  

s e l e c t i o n  c r i t e r i a  m i g h t  b e  c o n s t i t u t i o n a l .  I t  s e e m s

a p p r o p r i a t e ,  h o w e v e r ,  t o  n o t e  t h a t  a n y  s y s t e m  w h i c h  c l o s e s  

p a r t i c i p a t i o n  t o  s o m e ,  b u t  n o t  a l l ,  a p p l i c a n t s  w i l l  n e c e s s a r i l y  

c r s a t s  a  t e n s i o n  w i t h  a r t i c l e  V I I I .  I n  s u c h  c a s e s ,  a s s u m i n g  t h a t  

t h e  e x c l u s i o n a r y  c r i t e r i o n  i s  n o t  p e r  s e  i m p e r m i s s i b l e , o u r  

d e c i s i o n s  s u g g e s t  t h a t  d e m a n d i n g  s c r u t i n y  i s  a p p r o p r i a t e .

We a l l u d e d  t o  t h i s  i n  S t a t e  v .  O e t r o s k v , 6 6 7  P . 2 d  1 1 3 4  

( A l a s k a  1 9 1 3 )  i n  d i s c u s s i n g  t h e  i n t e r p l a y  b e t w e e n  t h e  c o n s t i t u ­

t i o n a l l y  a l l o w e d  l i m i t e d  e n t r y  s y s t e m ,  w h i c h  w a s  p e r m i t t e d  b y

( f o o t n o t e  C o n t i n u e d )

t r a d i t i o n a l  u e e r s .  A §  w e  s e a t e d  i n  M a d i s o n  " t h e  p h r a s e  
' c u s t o m a r y  a n d  t r a d i t i o n a l 1 s i g n i f i e s  t h e  w o r d  1 u s e s 1 . . .  i t  
d o e s  n o t  r e f e r  e o  u s e r s . "  6 9 6  P . 2 d  a t  1 7 4 .  T h e  s t a t a  
a c k n o w l e d g e s  t h a t  o n l y  i n  t h e  s e c o n d - e i e r  s u b s i s t e n c e  c o n t e x t  m a y  
i n d i v i d u a l  c h a r a c t e r i s t i c s  s e p a r a t e  t h o s e  r u r a l  r e s i d e n t s  w h o  m a y  
b o  j e c o n d - t i e r  s u b s i s t e n c e  u s e r s  f r o a  t h o s e  w h o  a r e  i n e l i g i b l e ' .  
B r i e f  o f  A p p e l l e e s ,  p .  9 .  T h e  s t a t e  a l s o  n o t e s  t h a t  t h e  n e e d  f o r  
a  s e c o n d - t i e r  l i m i t a t i o n  h a s ,  t s  d a t e ,  n o t  a r i s e n .  I d .



« x e l u a i v a  r i g h t  o f  f i a h e r i e a  e l a u a a a ,  Wa n t a t e d t

f S J i n e a  t h a  c o m m o n  u a a  c l a u a a  o f  a a c t i o n  3 
a n d  t h a  n o  a x c l u s i v a  r i g h t  o f  f l a h a r y  c l a u a a  
o f  a a c t i o n  I S  r a m a i n  i n  c h a  c o n s t i t u t i o n , t h a  
p r a m i s a  o f  t h a  a r g u a a n t  i a  c h a t  w h a t a v a r  
s y s t a m  o f  l i m i t a d  a n e r y  i a  i m p o s e d  r a u a t  b a  
o n a  w h i c h ,  c a n a i s t a n c  w i t h  a  f a a a i b l a  l i m i t a d  
a n t r y  a y  t e a m ,  a r . t a i l a  t h a  l a a a t  p o a a i b l a  i a -  
p m g a a a n c  o n  t h a  c o m m o n  u a a  r a a a r v a t l o n  a n d  
o n  t h a  n o  a x c l u s i v a  r i g h t  o f  f i a h a r y  c l a u a a .
T h a  a r g u o a n c  c o n c l u d a e  t h a t  f r a a  t r a n a f a r -  
a b i l i t y  d o « ia  n o t  a n c a l l  t h a  l a a a t  p o a a i b l a  
i m p i n g a m a n t  o n  t n a  a n t i - a x c l u s l o m a t  v a l u t a  
w h i c h  t h a s a  p r o v i a i o n a  r a f l a c t .

. . . [ T ] h a  p r a m i s a  o f  t h i s  a r g u a a n t  i a  l o g i ­
c a l .

I d .  a e  1 1 9 1 .  Wa a x p r a a a a d  t h a  a a m a  t h a m a  i n  J o h n a  v .  C o m m e r c i a l  

f i a h a r i a a  E n t r y  C o m m i s s i o n , 7 3 8  P . 2 d  1 2 3 6  ( A l a a k a  U l l )

c o n c a r n l n g  t h a  o b l i g a t i o n  o f  t h a  C o m m a s c l a l  r i a h a r i a a  E n t r y  

C o m i s s i o n  t o  a a t & b l i s h  a n  o p t i m u m  n u m b a r  o f  a n t r y  p a m i t s , .  w« 

s t a t a d  i n  J o h n a  t

I n  ( O a t r o s k v l , w a  n o t a d  t h a t  t h a r a  i a  a  
t a n a i o n  b a t w a a n  t h a  l i m i t a d  e n t r y  c l a u a a  o f  
t h a  s t a t a  c o n s t i t u t i o n  a n d  t h a  c l a u a a a  o f  t h a  
c o n s t i t u t i o n  w n i c h  g u a r a n t e a  o p a n  f i a h a r i a a .  
w a  s u g g a s t a d  t h a t  t o  a a  c o n s t i t u t i o n a l ,  a  
l i m i t a d  a n t r y  s y s t a m  s h o u l d  i m p i r . g a  a a  l i t t l t  
a s  p o s s i b l a  o n  t h a  o p a n  f l s n a r y  c i a u s a s  
c o r . s l s t a n t  w i t h  t h a  c o n s t i t u t i o n a l  p u r p o s e s  
o f  l i m i t a d  a n t r y ,  n a o a l y ,  o r a v a r . t i o n  o f  
a c o n c m i c  d i a t r a s o  t o  f i a h a r n a n  a n d  r a a o u r c a  
c o n s a r v a t i o n .  Q a t r e a k v  . . . .  T h a  o p t i m u m  

• n u m b a r  p r o v i s i o n  ' o f  t h a  L i m i t a d  S n t r y  A c t  i s  
t h a  m a c h a n i s m  b y  w h i c h  l i m i t a d  a n t r y  i s  t r . a a n t  
t o  b a  r a s t n c t a d  t o  i t s  c o n s t i t u t i o n a l  
p u r p o a a a .  w i t h o u t  t h i s  m e c h a n i s m ,  l i m i t e d  
a n t r y  h a s  t h a  p o t t n t i ^ l  t o  b a  a  s y s t a m  w h i c h  
h a s  t h a  a f f a c t  o f  c r a a e m g  a n  a x c l u s i v a  
f l a h a r y  t o  a n a u r a  t h a  w a a l t h  o f  p a r a i t  
h o l d e r s  a n d  p a r m i c  v a l u a s ,  w h i l a  a x c a a d i r . g  
t h e  c o n s t i t u t i o n a l  p u r p o a a s  o f  l i m i t a d  e n t r y .
B a c a u s a  t h i s  r i s k  o f  u n c o n s t i t u t t o n a l i t y

u aandmant to articla VIII, saction IS, And tha common usa and no
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e x i s t s ,  t h *  [ C o m m e r c i a l  f i s h e r i e s  E n t r y
r°o— i a a i o n )  s h o u l d  n o t  d e l a y  i n  e a b * r k i n g  o n  
t h e  o p t i m u m  n u m b e r  p r o c e s s ,  e x c e p t ,  w n « r *
t h e r e  i t  a s u b s t a n t i a l  c « A i o n  f o r  d o i n g  s o .

I d .  i 7 5 4  f . 2 d  A t  1 2 6 6  ( f o o t n o t #  o m i t t e d ) ,

M o a t  r e c e n t l y  i n  O w s i c h e k ,  w o  s u g g e s t e d  t h A t  s a c t i o n  17

o f  a r t i c l e  V I Z I ,  t h o  u n i f o r m  a p p l i c a t i o n  c l a u s e ,  " n a y  r e q u i r e

' m o r e  s t r i n g e n t  r e v i e w '  o f  a  s t a t u t e  t h a n  d o a a  t h *  e q u a l

p r o t a c t i o n  e l a u a *  i n  c a a a a  i n v o l v i n g  n a t u r a l  r e s o u r c e a . *

O v a i . c h * k , 7 8 3  f . 2 d  a t  4 9 1  n . 1 7  ( q u o t i n g  G i l m a n  v .  M a r t i n . 6 6 2

? . 2 d  1 2 0 ,  1 2 6  ( A l a s k a  1 3 8 3 ) ) .  Wo a l s o  c i t a d  w i t h  a p p r o v a l  J u s -

t i c *  R a b i n o w l t s ' a d i s s e n t  i n  O s t r o s k v . 6 4 7  P .  2 d  a t  1 1 9 6  w h i c h

e m p l o y s  a  l a a a t  r a s t r i c t i v *  a l t a r n a t i v *  a p p r o a c h  i n  v i e w  o f  t h *

• h i g h l y  i m p o r t a n t  i n t * r * a t  r u n n i n g  t o  * a c h  p o r a o n  w i t h i n  t h *

s t a t * * b y  v i r t u o  c f  t h e  c o m m o n  u s *  c l a u a * .  7 6 3  9 , 2 d  a t  4 9 2 -  n . 1 0 .

Z n  r a v i a v i n g  U g i s l a t i o n  w h i c h  b u r d e n s  t h *  « q u a l  a c c e s s

c l a u a * a  o f  a r t i c l *  V T I Z ,  t h a  p u r p o s a  o f  t h a  b u r d e n  m u s t  b *  a t

l a a s t  i m p o r t a n t ,  t h *  m * a n s  u s e d  t o  a c c o m p l i s h  t h *  p u r p o s *  m u s t

b o  d e s i g n e d  f o r  t h a  l e a s t  p o s s i b l e  i n f r i n g e m e n t  o n  a r t i c l e  v i z i ' s

o p e n  a c c e s a  v a i u e a .  O s t r o s k v ,  s u o r a  a t  1 1 9 1 ,  J o h n s , s u o r a  a t

1 2 6 6 .

Wo e m p l o y  t h i s  m e t h o d  o f  a n a l y s i s  i n  t h a  p r e s e n t  c a s em

a s  a n  a l t e r n a t i v e  g r o u n d  o f  d e c i s i o n .  U s i n g  t h i s  a p p r o a c h ,  wo 

c o n c l u d e  t h a t  t h a  r u r a l - u r b a n  r e s i d e n c y  c r i t e r i o n  i s  u n c o n s t i t u ­

t i o n a l  f o r  t h a  r e a s o n s  t h a t  f o l l o w .

O n e  p u r p o s e  o f  t h e  1 9 1 8  s e t  i s  t o  e n s u r e  t h a t  t h o s e  

A l a s k a n s  w h o  n e e d  t o  e . n g a g o  i n  s u b s i s t a n c e  h u n t i n g  a n d  f i s h i n g  i n  

o r d e r  t o  p r o v i d e  f o r  t h e i r  b a s i c  n e c e s s i t i e s  a r e  a b l e  t o  d o  j o .



T h i s  i s  * «  i m p o r t a n t  i n t e r e s t .  H o w e v e r ,  t h *  m e a n s  u s e d  t o  

a c c o m p l i s h  t h i s  p u r p o s e  t r e  e x t r e m e l y  c r u d e .  T h e r a  a r a ,  t i  n o t e d  

a b o v e ,  s u b e t a a t i a l  n u m b e r s  o f  A l a s k a n *  l i v i n g  i n  a r e a s  d e s i g n a t e d  

4 i  u r b a n  w h o  h a v a  l e g i t i m a t e  c l a i m s  a s  “ ‘s u b s i s t s n c *  u s e r s .  

L i k e w i s e #  t h e r e  a r a  s u b s t a n t i a l  n u m b e r s  o f  A l a s k a n s  l i v i n g  ; n  

a r e a s  d e s i g n a t e d  a a  r u r a l  w h o  h a v a  n o  l e g i t i m a t e  c l a i m s .  a  

c l a a a i f i c a t i o n  s c h e m e  e m p l o y i n g  i n d i v i d u a l  c h a r a c t e r i s t i c s  w o u l d  

b a  l a a a  i n v a a i v a  o f  t h a  a r t i c l a  v i z :  o p a n  a c e a s a  v a l u a a  a n d  o u c h  

m o r e  a p t  t o  a c c o m p l i s h  t h e  p u r p o a a  o f  t h e  s t a t u t e  t h a n  t h a  

u r b a n - r u r a l  c r i t e r i o n .

Wa n o t e  t h a t  s a v a r a l  o t h e r  j u r i s d i c t i o n s  h a v a  s t r u c k  

d o w n  i n t r a s t a t a  r e s i d e n t i a l  p r a f a r a n c a *  i n  f i a h  a n d  j j a m e  

s t a t u t e * .  T h a a a  a u t h o r i t i a a  s u p p o r t  o u r  v i e w  t h a t  t h a  a q u a l  

a c c e s s  c l a u s e s  o f  a r t i c l a  V I J Z ,  w h i c h  a r c  a  i p e c i a l  t y p e  o f  e q u a l
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2 0 . A n o t h e r  e x p r e s s e d  p u r p o e e  i s  t o  a i d  o o m a u n i t i a a  
w h o s e  r a a i d a n t a  a r a  d e p e n d a n t  o n  s u o s i s t e n c a ,  a s  d i s t i n c t  f r o m  
a i d i n g  t h a  i n d i v i d u a l  r e s i d e n t s .  T h i s  i e  n o t  a  p u r p o a a  s e p a r a t a  
f r o a  a i d  t o  i n d i v i d u a l  c e a o m n i t y  c a m b e r s  w h e r e  t h a  a i d  g o e s  
d i r e c t l y  t o  t h o  i n d i v i d u a l s .  Aa  w a  s t a t e d  i n  S t a t a  v .  I n a a r c h .

S . 2 d  , S l i p  O p .  M o .  3 5 3 S  a t  3 1  ( A l a s k a ,  D e c e m b e r  1 3 ,  1 9 S 9 ) : 
T t  w o u f T  n o t  m a k e  s e n s e  t o  c o n c l u d e  t n a t  a  s t a t u t e  m a y  n o t  
d i s c r i m i n a t e  b e t w e e n  r e s i d e n t s  o f  t w o  a r e a s  i n  o r d e r  t o  a i d  t h a  
r e s i d e n t s  o f  t h e  m o r e  d i s a d v a n t a g e d  a r e a #  b u t  t h a t  s u e h  a  s t a t u t e  
c o u l d  d i s c r i m i n a t e  b e t w e e n  r e s i d e n t s  o f  t w o  a r e a s  i n  o r d a r  t o  a i d  
t h e  c o m m u n i t i e s  i n  t h e  m o r e  d i s a d v a n t a g e d  a r e a .  T h e  c o m m u n i t t s s  
a r e  m e r e l y  t i i e  c o l l e c t i v e  s u m  o f  t h e  r e s i d e n t s . "

A t h i r d  p u r p o s e  i s  t o  c o m p l y  w i t h  A N IL C A  i n  o r d e r  t o  
r e t a i n  s t a t e  f i s h  a n d  g a m e  c o n t r o l  o n  f e d e r a l  l a n d s .  I t  i s  
d i f f i c u l t  t o  v i e w  t h i s  a s  a  s u f f i c i e n t l y  i m p o r t a n t  p u r p o s e .  
ANIL CA d o e s  n o t  r e q u i r e  s t a t e  c o m p l i a n c e .  S t a t e  c o n t r o l  m e r e l y  
f o r  t h e  s a k e  o f  c o n t r o l  i s  a  q u e s t i o n a b l e  g o a l  w h a n  t h e  t e r m s  
i n f r i n g e  u p o n  t h e  o p e n  a c c e s s  v a l u e s  o f  a r t i c l e  V I I I .
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p r o t e c t i o n  g u a r a n t y #  b a r  t h e  r e s i d e n t i a l  d i s c r i m i n a t i o n  i m p o s e d  

i n  t h i s  e a s e . 2 * L e v i s  v .  S t a t e # U i  3 . W .  1 3 4  ( A r k .  1 9 1 3 )

c o n t a i n s  a a  e x c e l l e n t  h i s t o r i c a l  s t a t e m e n t :

W h e n  i t  b e c o m e s  n e c e s s a r y ' ' '  f o r  t h e  
p r o p a g a t i o n  a n d  p r e s e r v a t i o n  c f  w i l d  g a m e  a n d  
f i s h  f o r  t h e  u s e  o f  t h e  p u b l i c #  t h e  p e o p l e  
a c t i n g  i n  t h e i r  s o v e r e i g n  c a p a c i t y #  t h r o u g h  
t h e i r  l a w m a k i n g  s o w e r #  n a y  p a s s  l a w e  t o  
r e g u l a t e  t h e  r i g h t  o f  e a c h  i n d i v i d u a l  w h i c h  
h a  e n j o y s  i n  c o m m o n  w i t h  e v e r y  o t h e r  m e m b e r  
o f  t h e  c o m m u n i t y  t o  u s e  o f  s a m a .  l u t  w h a n

2 1 .  S e e  S t a t e  ■/. B r v a n # 9 9  S o .  3 2 7 #  3 3 0  ( F l a .  1 5 2 4 )  
( s t a t e  l a w  l e v y i n g  $ 1 0  a n d  5 5 0  l i c e n s e  t a x  o n  s t a t e  r e s i d e n t s  w h o  

a r e  n o n - r e s i d e n t s  o f  c e r t a i n  c o u n t i e s #  a a  a  p r e r e q u i s i t e  t o  
h u n t i n g  i n  t h o e e  c o u n t i e s #  w h e n  r e s i d e n t s  o f  t h o s e  c o u n t i e s  p a y  
o n l y  3 1  o r  3 1 . 2 5 #  v i o l a t e s  e q u a l  p r o t e c t i o n ) i  S t a t e  v .  s a r k l e y #  
1 3 4  3 . 1 .  4 3 4 # 4 3 5  ( N . C .  1 5 2 0  ( s t a t e  l a w  l e v y i n g " ! r e n t i n g  * • *  
o n  n o n - r e s i d e n t  h u n t e r s  i n  t h e  c o u n t y #  a n d  a  3 1  f e e  o n  r e s i d e n t s  
o f  t h a  c o u n t y #  h e l d  i n v a l i d  i n  ' t h a t  i t  t a x e d  i n h a b i t a n t s  
u n e q u a l l y )  t H a r o e r  v .  g a l l o w a y # 5 1  S o .  2 2 3 ,  2 2 9  ( F l a .  1 9 1 0 )
( s t a t e  l a w  t h a t  r e q u i r e d  c i t i z e n s  - o f  t h e  s t a t e  o f  F l o r i d a  w h o  

w e r e  n o t  r e s i d e n t s  o f  M A r i o n  C o u n t y  t o  g i v e  a  p r e v i o u s  n o t i c e  o f  
i n t e n t i o n  t o  h u n t  a a d  t o  p a y  a  s p e c i a l  l i c e n s e  t a x  f o r  t h e  
p r i v i l e g e  o f  h u n t i n g  g a m e  i n  M a r l o n  C o u n t y #  w h i l e  n o  n o t i e e  o r  
L i c e n s e  t a x  w a s  r e q u i r e d  o f  r e s i d e n t s  o f  M a r i o n  C o u n t y #  d e n i e d  
e q u a l  p r o t e c t i o n  o f  t h e  l a w s ) ; t r u c e  v .  D i r e c t o r ,  O s c ' t  o f  
C h e s a p e a k e  B a v  A f f a i r s . 2 7 1  A . 2 d  2 0 1  (M d .  1 9 7 1 i  ( s t a t u t e s
p r o h i b i t i n g  c r a b b e r  f r o m  c r a b b i n g  i n  w a t e r s  o f  c o u n t y  o t h e r  t h a n  
h i s  c o u n t y  o f  r e s i d e n c e  e n d  p r o h i b i t i n g  o y s t e r m e n  f r o m  g o i n g  t o  
w a t e r s  o f  a n o t h e r  c o u n t y  i n v a l i d ) j  P o w e r #  M o r e  A b o u t  o v s t a r s  T h a n  
Y o u  W a n t e d  T o  k n o w .  3 0  M a r y l a n d  L .  R e v .  1 » 9 #  2 1 8  T i  9 7 0 } r * A
c o u n t y  n o n - r e e i d e n t  r e p r e s e n t s  n o  p e c u l i a r  t h r e a t  t o  t h e  f i s h e r y
b u t  m e r e l y  t h e  s a m e  t h r e a t  a s  r e p r e s e n t e d  b y  a  c o u n t y
r e s i d e n t . " )  •

f r i t  s e e  C o m a o n w e a l t h  v .  W i l t o n , 5 4  N . I .  3 4 2 #  3 1 4  ( M a s s .  
1 8 9 9 )  ( s e l e c t m e n  o T T ^ o S r f T ^ i y ^ r i K I H r i  t h e  d i g g i n g  o f  c l a m s  b y  
n o n r e s i d e n t *  o f  t h e  t o w n ) ;  S t a t e  v .  M o r t o n . 3 3 3  A , 2 d  3 0 7 ,  6 1 3  
( M e .  1 9 7 3  i  ( s t a t e  h a d  c o m p e l l e d  g o v e r n m e n t a l  i n t e r e s t  i n  
c o n s e r v a t i o n  o f  i t s  c l a m s  a n d  i t s  a t t e a p e  t o  a c h l a v e  t h a t  p u r p o s e  
b y #  i n  p e r t #  a u t h o r i s i n g  m u n i c i p a l i t i e s  t o  a p p l y  a
r e s i d e n t - n o n r e s i d e n t  s t a n d a r d  i n  l i c e n s i n g  s h e l l  f i s h e r i e s  d i d  
n o t  u n c o n s t i t u t i o n a l l y  d i s c r i m i n a t e  a g a i n s t  n o n r e s i d e n t s ) .



t h e  s o v e r e i g n  u n d e r t a k e s  t o  r e g u l a t e  o r  
r e a t r a i n  t h e  i n d i v i d u a l  i n  i t s  r i g h t  a s  & 
m e m b e r  o f  t h a  coeanunity t o  e n j o y  t h a  r i g h t  t o  
t a J c a  a n d  u s a  t h l a  c o m m o n  p r o p a r t y  o f  all, it 
m u s t  d o  s o  u p o n  t h a  s a m e  t a r m a  t o  a l l  m e m b e r s  
o f  t h a  c o m m u n i t y  a l i k e .  T h a  c o a s s o n  r i g h t ,  
w h i c h  o n a  i n d i v i d u a l  o f  t h a  v h o l s  c o m m u n i t y  
i a  a n t i t l a d  t o  e n j o y  a a  m u c h  a a  a n o t h e r ,  
c a n n o t  b a  m a d e  b y  l a v  t h a  a x c l u a l v o  p r i v i l e g e  
o f  t h a  p a o p l a  o f  a  c a r t a i n  c l a s s  o r  a a c t i o n  
u p o n  t a r a a  a n d  c o n d i t i o n s  t h a t  d o  n o t  a p p l y  
t o  t h a  w h o l e  p a o p l a  a l i k e .  T h i a  r i g h t  w h i c h  
o n a  i n d i v i d u a l  h a s  i n  c o a m o n  w i t h  a v a r y  o t h a r  
i n d i v i d u a l  i n  t h a  c o a n u m t y  t o  t & k a  a n d  u a a  
f i a h  a a d  g a m e ,  f a r a a  n a t u r a e ,  i s  o n a  t h a t  h a s  
a x l s t a d  f r o m  t h a  r e m o t e s t  t i m e s ,  a n d ,  
a l t h o u g h  a t  o n a  t l m a  i n  E n g l a n d  a f t a r  t h a  
N o r m a n  C o n q u e s t  t h a  r i g h t  t o  t a k a  f i a h  a n d  
g a a a  w a s  c l a i m e d  a a  a  r o y a l  p r e r o g a t i v e  t o  
t h a  e x c l u s i o n  o f  t h a  p a o p l a ,  i t  w a s  r a a t o r a d  
t o  t h a n  b y  t h a  l a r o n a  a t  R u n n y m a d e  i n  1 2 1 5 ,  
a n d  w a s  d a c l a r a d  i n  t h a  g r a a t  c h a r t a r  w h i c h  
t h a y  w r e s t e d  f r o m  K i n g  J o h n .  “ T h a  r i g h t s , "  
s a y s  G r e e n ,  “ w h i c h  t h a  b a r o n s  c l a i a a d  f o r  
t h a a s a l v a a  t h a y  c l a i m a d  f o r  t h a  n a t i o n  a t  
l a r g a . "  G r a a n * a  H i s t o r y  o f  t h a  E n g l i s h  
P a o p l a ,  v o l .  4 ,  p p .  2 5 2 - 2 5 4 .  —

T h a a a  r i g h t s  w a r a  c o n f i r m e d  a n d  
e s t a b l i s h e d  e v e r  t h e r e a f t e r  i n  E n g l a n d  b y  
a c t a  o f  P a r L i a a e n t ,  a n d  t h a y  h a v a  c omm  d o w n  
t o  u a  f r o m  t h a  l a w s  o f  E n g l a n d  a n d  m a y  b a  
r e g a r d e d  a s  a  c o m m o n  h a r i t a g a  o f  t h a  
E n g l i s h - s p e a k i n g  p a o p l a .  S e e  P a r k e r  v .  
P a o p l a , 1 1 1  1 1 1 .  5 1 1 ,  53  A n .  T E e p .  ^ 4 3 .  A l s o  
d e a r  v .  C o n n . , 1 6 1  0 . 3 .  5 1 9 ,  1 6  S u p .  C t .  £ 8 S , 
T 2 T T T  I H I  T t h  M a r t i n  v .  W a d d e l l , 1 6  P a t .  
4 1 2 ,  1 0  L .  E d .  9 4 7 .  T h a  o n l y  j u s t i f i c a t i o n  
t o t  a  l a w  r e g u l a t i n g  a n d  r e s t r i c t i n g  t h a  
c o m m o n  r i g h t '  o f  i n d i v i d u a l s  t o  t a k a  w i l d  g a m e  
a a d  f i s h  i a  t h e *  n e c e s s i t y  f o r  p r o t e c t i n g  t h a  
u a s  f r o m  e x t i n c t i o n ,  a n d  t h u s  t o  p r e s e r v e  
a a d  p m r p a t u a t a  e o  t h a  i n d i v i d u a l  m e m b e r s  o f  
t h m  c o m m u n i t y  t h a  i n a l i e n a b l e  r i g n t s  w h i c h  
t h a y  h a v a  h a d  f r o a  t i m e  i m m e m o r i a l .  W h i l e  
t h a  s t a t e ,  h o l d i n g  t h a  t i t l e  t o  g a m e  a n d  
f i s h ,  s o  t o  s p e a k ,  i n  t r u s t  f o r  a v a r y  
i n d i v i d u a l  m e m b e r  o f  t h a  c o m m u n i t y ,  m a y  p a s s  
l a w s  t o  r e g u l a t e  t h a  '  r i g h t s *  o f  e a c h  
i n d i v i d u a l  i n  t h a  m a n n e r  o f  t a k i n g  a n d  u s i n g  
t h a  c o m m o n  p r o p e r t y ,  y e t ,  a s  w a  h a v a  a l r e a d y  
s t a t e d ,  t h i s  m u s t  b a  d o n a ,  u n d e r  t h a



C o n s t i t u t i o n ,  u p o n  t h o  i i m  t o r * *  t o  o i l  t h *  
p e o p l e .  Mo s p e c i a l  p r i v i l e g e s  o t  i * * u n i t i a s  
e o n  b o  c o n f e r r e d .

W h o r o  t h o  n e c e s s i t y  f o r  t h o  p r e s e r v a t i o n  
o f  t h o  w i l d  9 0 100  a n d  f i a h  e x i s t *  i n  c e r t a i n  
t e r r i t o r i e s  o f  t h o  s t a t a ,  t h a t  t e r r i t o r y  m a y  
b o  s o g r a g a t s d  f o r  t h o  p u r p o a o  o f  r e g u l a t i n g  
t h o  r i g h t  t o  t a k i n g  9 0 * 0  a n d  f i s h  t h o r a i n ;  
b u t  t h a  p r i v i l e g e  o f  ' t a k i n g 1 a n d  u a l n g  > m i «  

■ u i t  b o  o x t a n d o o  t o  t h o  p e o p l e  o f  t h o  s t a t a  
o u t s i d e  o f  t h o  t e r r i t o r y  u p o n  t K o  s a m e  e a r n a  
t h a t  a r t  o i v a n  t o  c h o s e  w h o  a r a  r e s i d e n t s  o f  
t h o  t o r r i t o r y  s a a r a c o d  i n  t h o  L a g i * l o t i o n . 
t o y  a  a  v .  T o r r i t o r y , a W a s h .  f .  i l l ,  J  ? » c .  
♦ 27 .  I n  c n e  c a s e s  o f  S t a t *  v .  H i g g i n s ,  3 1  S .  
C .  3 1 ,  2 1  S .  E .  1 3 ,  3 1  L .  f t .  X T  i l l ,  a n d  
H a r p e r  v .  g a l l o w a y , S I  F l a .  2 3 3 ,  3 1  S o u t h ,  
1 3 1 ,  i !  L .  R .  X .  ( M . S . ) 7 3 4 ,  1 §  X n n .  C a s .
2 3 3 ,  t h o  g u a a t i o n  h e r o  i n v o l v e d  v a a  
c o n c i d o r o d  a n d  d a t o r a i n o d  i n  a c c o r d  w i t h  t h o  
d o c t r i n e  v *  h a v e  a n n o u n c o d .

I d .  a t  1 3 3 * 1 3 4  ( f o o t n o t e  o m i t t e d ,  a a p h a a i s  a d d e d ) .

O u r  d i a p o a i t i o n  o f  t h i a  c a a o  m a k e s  i t  u n n e c e s s a r y  c o  ~

r a a a o n a ,  t h o  j u d g m e n t  o f  t h o  a u p o r i o r  c o u r t  i s  r e v e r s e d .  T h i s  

c a a a  i a  r t a a n d e d  t o  t h a  s u p e r i o r  c o u r t  w i t h  i n s t r u c t i o n s  t o  i s s u a  

a  d a c l a r a t o r y  j u d g m o n t  t h a t  t h a  r u r a l  p r e f e r e n c e  o f  c h .  3 2 SLA 

1 9 1 3  i a  u n c o n s t i t u t i o n a l  a n d  t o  t a k o  s u c h  f u r t h e r  a c t i o n  a a  s a y  

b o  a p p r o p r i a t e .

C O W C t U S T O M

d i s c u s s  t h o  o t h o r  g r o u n d s  a d v a n c a d  b y  a p p e l l a n t s .  F o r  t h a  a b o v e

U V K M I O  a n d  RXMXMDED,

1 . 1



I  q r < «  w i t h  P a r t  A o f  t h a  o p i n i o n ,  h o i d i n q  t h a t  

t h i s  p r a f a r a n t i a l  t c h a m a  v i o l a t a a  a r t .  V X I X ,  f a c t i o n s  3 ,  1 3  

a n d  1 7  o f  t h a  A l a a k a  C o n s t i t u t i o n .

I  a x p r a s s  n o  o p i n i o n  r a g a r d i n q  P a r t  8  a s  i t  i i  

s u p a r f l u o u a  t o  t h a  d a e m o n .

GOHJ'TGN, Juatico, concurring.



M 0Q&2. J u s t i c r ,  C o n c u r r i n g .

T h e  c o u r t  c o r r e c t l y  c o n c l u d e s  c h a t  c h a p t e r  3 2 ,  s i x  

1 3 1 3  ( " t h e  A c t " ) v i o l a t e s  c h *  A l a s k a  C o n s t i t u t i o n ,  i  w r i t s  

s e p a r a t e l y  t o  e x p l a i n  o y  u n d e r s t a n d i n g  o f  t h a  c o u r t ' s  h o l d ­

i n g  i n  p a r t  B o f  t h *  s a c t i o n  e n t i t l e d  " T h *  A r t i c l e  v i n  

C l a u s a e  -  H i s t o r y  a n d  A n a l y s i s , "  w h i c h  I  j o i n ,  a n d  b e c a u s e  I  

d i s a g r e e  w i t h  t h e  c o u r t ' s  a n a l y s i s  i n  p a r t  A .

£ c u a i  P r o t e c t i o n  

T h a  A c t  i s  m o t i v a t e d  b y  a  c o m p e l l i n g  p u r p o s * ,  

e n s u r i n g  t h a t  p e r s o n s  w h o  a r a  d e p e n d e n t  u p o n  s u b s i s t e n c e  

h u n t i n g  a n d  f i s h i n g  h a v e  a c c e s s  t o  w i l d l i f e .  H o w e v e r ,  t h e  ? 

A c t ' s  g e o g r a p h i c a l  c l a s s i f i c a t i o n  s c h e m e  i s  o n l y  l o o s e l y  

r e l a t e d  t o  t h a t  p u r p o s e . -  T h i s  i s  a n  e q u a l  p r o t a c t i o n  c a s e ,  

a n d  a n  e a s y  o n e  a t  t h a t .

A r t i c l e  Z ,  s e c t i o n  I  o f  c h e  A l a s k a  C o n s t i t u t i o n  

p r o v i d e s  t h a t  " a l l  p e r s o n s  a r e  . . . e n t i t l e d  c o  e q u a l  

r i g h t s ,  o p p o r t u n i t i e s ,  a n d  p r o t e c t i o n  u n d e r  t h e  l a v  . . . 

w e  h a v e  d e c i d e d  m a n y  c a s e s  i n t e r p r e t i n g  t h i s  p r o v i s i o n ,  m o s t  

r e c e n t l y ,  S t a t e  v .  g n s a r c h  A l a s k a  C o n s t r u c t i o n ,  t n c . , _____

P . 2 d  ,  Op .  Ho .  3 3 3 9  , ( A l a s k a ,  S e c e m b e r  1 3 ,  1 9 3 9 ) .  T h e  

A l a s k a  C o n s t i t u t i o n  h a s  a  s i m i l a r  c l a u s e  s p e c i f i c a l l y  

c o n c e r n i n g  n a t u r a l  r e s o u r c e s .  A r t i c l e  v x n ,  s e c t i o n  1 7 ,  c h e  

u n i f o r m  a p p l i c a t i o n  c l a u s e ,  p r o v i d e s  t h a t  " ( l ] a v s  a n d



r e g u l i t i o n r  g o v e r n i n g  t h e  u a a  o r  d i s p o s a l  o f  n a t u r a l  

r e s o u r c e s  a h a l l  a p p l y  e q u a l l y  t o  a l l  p e r s o n s  s i m i l a r l y  

s i t u a t e d  w i t h  r e f e r e n c e  t o  t h a  s u b j e c t  B a t t e r  a n d  p u r p o a a  t o  

b a  a t r v t d  b y  t h a  l a w  o s  r e g u l a t i o n . -

W ha n  a p p l y i n g  t h a  e q u a l  p r o t e c t i o n  c l a u a a  o f  a r t i ­

c l e  l ,  v a  d e t e r m i n e  t h a  i m p o r t a n c e  o f  t h e  i n d i v i d u a l  i n t e r ­

e s t  a f f e c t e d  b y  t h e  e n a c t m e n t .  T h e  i m p o r t a n c e  o f  t h e  

i n d i v i d u a l  i n t e r e s t  d e t e r m i n e s  t h e  l e v e l  o f  s c r u t i n y  w e  

a p p l y  t o  b o t h  t h e  s t a t e ' s  i n t e r e s t  i n  t h e  e n a c t m e n t  a n d  t h e  

n e x u s  b e t v e s n  t h a t  i n t e r e s t  a n d  t h e  e n a c t m e n t ,  g n s e r c n . o p .  

N o .  3 5 3 9 ,  a t  2 2 - 2 4 ;  A l a s k a  P a c i f i c  A s s u r a n c e  C o .  v .  l r o v n , 

6 1 7  P» 2 d  2 6 4 .  2 6 9 - 7 0  ( A l a s k a  1 9 1 4 ) .  W i t h o u t  e x p l i c i t l y

a c k n o w l e d g i n g  i t .  t h e  c o u r t ' s  o p i n i o n  e m p l o y s  t h e  s a m e '  

a n a l y s i s  u n d e r  t h e  u n i f o r m  a p p l i c a t i o n  c l a u s e  o f  a r t i c l e  

V I I I .  S e e  s u p r a  p p .  2 6 - 2 7 .  S i n c e  t h e  p r i n c i p l e  o f  e q u a l i t y  • 

u n d e r l i e s  b o t h  c l a u s e s ,  t h e  u s e  o f  o u r  e q u a l  p r o t e c t i o n  

a n a l y s i s  i n  t h e  u n i f o r m  a p p l i c a t i o n  c o n t e x t  i s  p r o p e r .

I  b e l i e v e  t h a t  t h e  i n d i v i d u a l  i n t e r e s t  i m p a i r e d  b y

t h e  A c t .  a c c e s s  t o  w i l d l i f e  f o r  s u b s i s t e n c e  p u r p o s e s ,  i s  a

s p e c i e s  o f  t h e  i m p o r t a n t  r i g h t  t o  e n g a g e  i n  e c o n o m i c

e n d e a v o r  a t  i s s u e  i n  E n e e r c h . O p .  N o .  3 5 3 9 .  a t  2 5 - 2 3 .  S e e

a l s o  C o — r c i a l  F i s h e r i e s  t n t r v  C o r m ' n  v .  A o o k e d a k . 6 0 6  P . 2 d  

1 2 3 5 *  1 2 6 6  ( A l a s k a  1 9 8 0 ) .  T h e  c h a l l e n g e d  e n a c t m e n t



t h e r e f o r e  s h o u l d  r e c e i v e  c l o s e  s c r u t i n y . 1 T h i  A c t  t h a n  a t  

l a a a t  m u s t  b e .  c l o s e l y  r e l a t e d  t o  a n  i m p o r t a n t  s t a t a  i n t e r e s t .  

g n a s r c f a .  O p .  M e .  3 5 3 9  . a t  2 t .

T h a  s t a t a ' *  i n t a r a a t .  e n s u r i n g  t h a t . . t h o s a  w h o  m u s t  

e n g a g e  i n  a u b a i a t a n c a  h u n t i n g  a n d  f i s h i n g  a r a  a b i a  t o  d o  s o ,  

i a  u n d o u b t e d l y  i m p o r t a n t .  I n d a a d .  I b a i i a v a  i t  i s  c o m p e l ­

l i n g .  H o w e v e r ,  t h a  A c t ' s  c L a s s i f i c a t i o r .  a c h a a a  f o r  d e c i d i n g  

w h o  i a  a n t i t l a d  t o  e n g a g e  i n  s u b a i s t a n c a  h u n t i n g  a n d  f i s h i n g  

a n d  l t a  i m p l e m e n t i n g  r a g u l a t i o n s  a r a  n o t  c l o s e l y  r a l a t a d  t o  

t h a  p u r p o s e  o f  t h a  A c t .  A s  t h e  c o u r t ' s  o p i n i o n  d e s c r i b e s ,  

l a r g e  n u m b e r s  o f  c a s i d a n t s  o f  a r e a s  c l a s s i f i e d  a s  u r b a n  

u n d e r  t h e  A c t  a r e  d a p a n d e n t  u p o n  s u b a i s t a n c a  h u n t i n g  a n d  

f i s h i n g .  C o n v e r s e l y ,  s o m e  o f  t h e  s t a t a * •  l a r g e r  c i t i a s .  

w h a r e  m a n y  p e o p l a  a r a  n o t  d a p a n d e n t  u p o n  s u b s i s t a n c a  h u n t i n g

a n d  f i s h i n g ,  a r a  c l a a s i f i a d  a a  r u r a l .  S u p r a  p p .  1 1 - 1 2 .

T h e r e  i a  o n l y  a  m o d e s t  c o r r e l a t i o n  b a t v a a n  t h a  s a t  o f  p a o p l a  

w h o  r e s i d e  i n  i . r a a s  d e s i g n a t e d  a s  r u r a l  u n d e r  t h a  A c t  a n d

t h a  s a t  o f  p e o p . ' . a  w h o  a r a  d e p e n d a n t  u p o n  s u b a i s t a n c a  h u n t i n g

a n d  f i s h i n g ,  ' f h e  f i t  b e t w e e n  t h e  A c t  a n d  t h e  s t a t e ' s  i n ­

t e r e s t  d o s s  n o t  e v e n  a p p r o a c h  t h a t  r e q u i r e d  t o  w i t h s t a n d

1 *  g h s e r c h . O p .  M o .  3 5 3 9 .  a t  2 1 ;  P a t r i c k  v .  
L v n d e n  T r a n a r  . i n c . . 7 5 5  f . 2 d  1 3 7 5 ,  1 3 7 9  ( A l a s k a  1 9 6 8 ) .  f t
m a y  b e  c h a t ;  t h e  e n a c t m e n t  s h o u l d  r a c e i v e  e v e n  g r e a t e r
s c r u t i n y  u n ^ a r  t h a  u n i f o r m  a p p l i c a t i o n  c l a u a a ;  h o w e v e r ,  t h a  
c o u r t  h a s  m a t  d e c i d e d  t h a t  q u e s t i o n .  C w a i c h a k  v. S t a t e . 7 6 3
P . 2 d  4 f t .  A 9 i  a . 1 7  ( A l a s k a  1 9 8 3 ) .



c l o s e  s c r u t i n y .  T h e r e f o r e ,  t h e  kc  t  v i o l a t e *  c h e  e q u a l  

p r o t e c t i o n  A n d  u n i f o r m  a p p l i c a t i o n  c l a u s e *  o f  t h e  A l a s k a ,  

C o n s t i t u t i o n .

T h i s  i s  n o t  t o  s t y  t h a t  a l l  s u b s i s t e n c e  p r e f e r e n c e  

l a w s  w o u l d  b a  u n c o n s t i t u t i o n a l .  £ s i m p l y  b a l i a v a  c h a t  f o r  

s u c h  a  l a v  t o  p a s s  c o n s t i t u t i o n a l  m u s t e r ,  i t  m u s t  b a  c l o i a l y  

r a l a t s d  t o  i t s  c o n p e l l i n g  p u r p o s e .  A l a w  p r o v i d i n g  f o r  

i n d i v i d u a l  d e t e r m i n a t i o n s  o f  e l i g i b i l i t y  w o u l d  i n  a y  v i e w  b e  

s u f f i c i t n t l y  t a i l o r e d  t o  t h e  s t a t e ' s  i n t e r e s t  e o  w i t h s t a n d  a  

c o n s t i t u t i o n a l  c h a l l e n g e .

Com m on  U i e  a n d  e x c l u s i v e  R i g h t  o f  f i s h e r y

T h e  c o u r t ' s  h o l d i n g  i n  P a r t  A o f  t h e  s e c t i o n  e n t i ­

t l e d  " T h e  A r t i c l e  V I I I  C l a u s e s  -  H i s t o r y  a a d  A n a l y s i s ” i s
%

n o t  a l t o g e t h e r  c l e a r .  X a g r e e  w i t h  t h e  c o u r t  t o  t h e  e x t e n t  

t h a t  i t  h o l d s  t h a t  a n  i n t r a s t a t e  g e o g r a p h i c a l  p r e f e r e n c e  f o r  

t h e  t a k i n g  o f  w i l d l i f e  v i o l a t e s  s e c t i o n s  3 a n d  I S  o f  a r t i c l e  

V l i x  o f  t h e  A l a s k a  C o n s t i t u t i o n .  I  r e j e c t  a n y  i m p l i c a t i o n  

t h a t  a l l  p r e f e r e n c e s *  e s p e c i a l l y  a l l  s u b s i s t e n c e  p r e f e r e n c ­

e s .  w o u l d  v i o l a t e  t h e s e  s e c t i o n s .  I  d o  n o t  b e l i e v e  t h a t  t h e  

c o u r t  c a n  f i n d  a  v i o l a t i o n  o f  a r t i c l e  V I I I ,  s e e t i o n  1 7



w i t h o u t  4  f u l l  u q u i l  p r o t e c t i o n  a n a l y a i s .  t  d o  n o t  j o i n  

p e r t  A o f  t h e  c o u r t ' s  o p i n i o n #  h u t  X c o n e u r  i n  i t s  r e s u l t . 2

S e c t i o n  I S  o f  A r t i c l e  V Z Z I  p r o v i d e s  t h a t  " ( n l o  e x ­

c l u s i v e  r i g h t  o r  s p e c i a l  p r i v i l e g e  o f  f i s h e r y  a h a l l  h e  c r e ­

s t e d  o r  A u t h o r i z e d  i n  t h e  n a t u r a l  w a t e r s  o f  t h e  S t a t e . "  

A l a s k a  C o a s t . , a r t .  v i z ; #  5 I S  ( e m p h a s i s  a d d e d ) .  S e c t i o n  4 

o f  a r t i c l e  V X I I  p r o v i d e s  t h a t  t h e  u s e  o f  r e s o u r c e s  s h a l l  b e  

" s u b j e c t  t o  p r e f e r e n c e s  a m o n g  b e n e f i c i a l  u s e s . *  O n  t h e  s u r ­

f a c e .  t h e r e  a p p e a r s  t o  b s  s o m a  c o n f l i c t  b e t w e e n  t h e s s  p r o v i ­

s i o n s .  T o  t h e  g r e a t e s t  e x t e n t  p o s s i b l e ,  w e  m u s t  I n t e r p r e t  

t h e  p r o v i s i o n s  o f  A r t i c l a  V I I I  c o n s i s t s n t  w i t h  e a c h  o t h e r ,  

£ e e  A b r a m e  v .  S t a t e , 5 3 4  ? . 2 d  9 1 ,  9 5  ( A l a a k a  1 9 7 5 ) .

S e c t i o n  4 c l e a r l y  a u t h o r i z e s  s o o &  p r e f e r e n c e s  

b a s e d  u p o n  u a e s .  T h e  c o u r t  r e c o g n i z e d  a  p a r a l l e l  e x c e p t i o n  

c o  s e c t i o n  1 3  i n  K e n a i  P e n i n s u l a  F i s h e r m a n ' s  C o o p e r a t i v e  A s ­

s o c i a t i o n .  I n c .  v .  S t a t e , 6 2 8  P . 2 d  8 9 7  ( A l a s k a  1 9 8 1 ) ,  w h o r e  

w e  w r o t e  t h a t  s e c t i o n  I S  " w a s  n o t  m e a n t  t o  p r o h i b i t  d i f f e r ­

e n t i a l  t r e a t m e n t  o f  s u c h  d i v e r s e  u s e r  g r o u p s  a s  c o m m e r c i a l #  

s p o r t s ,  a n d  s u b s i s t e n c e  f i s h e r m e n . "  6 2 8  P . 2 d  a t  9 0 4 .  T h e  

A c t  d i s t i n g u i s h e s  s u b s i s t e n c e  u s e e  f r o m  c o m m e r c i a l  a a d  s p o r t
4 I

u s e s  i n  n a a s  o n l y .  A a  d i s e u a s e d  a b o v e ,  i t s  c l a s s i f i c a t i o n

2 .  £ w o u l d  n o t ,  h o w e v e r ,  r e a c h  t h i s  q u e s t i o n ,
b e c a u s e  I  b e l i e v e  t h a t  s u c h  g e o g r a p h i c a l  p r e f e r e n c e s  v i o l a t e  
t h e  v s q u a l  p r o t e c t i o n  a r . d  u n i f o f f c  a p p l i c a t i o n  c l a u s e s  o f  t h e  
A l a a k a  C o n s t i t u t i o n .



i «  i a  f a c t  *  £ A i r l y  A r b i t r a r y  o n e  b * i « d  u p o n  r e s i d e n c e . "  x t  

i i  n o t  t h a  t y p A  o f  c l a a a i f i c a t i o n  wa  h a v e  p r e v i o u s l y  h e l d  

p e r s L i a a i b l e  u n d e r  s a c t i o n  I S .

Wa  a r e  l e f t  w i t h  t h A  q u e s t i o n  w h e t h e r  g e o g r a p h i c a l  

p r a f e r c n c a s  & r t  p e r m i s s i b l e  u n d a r  s a c t i o n  I S .  F o r  t h a  r a i ­

s o n *  g i v e n  i n  t h a  c o u r t ' s  o p i n i o n ,  s a a  s u p r a  p p .  1 3 * 1 9 ,  :  

b a l i a v a  t h a t  r a l i A n c a  u p o n  H y n e s  v .  C r i m e *  P a c k l r . g  C o . . 3 3 7  

U . S .  36  ( 1 9 4 9 ) ,  w h i c h  i n t e r p r e t e d  t h a  f a d a r a l  a t a t u t a  u p o n  

w h i c h  s a c t i o n  15  w a s  b a s e d ,  i a  a p p r o p r i a t e .  I n  H v n a s , t h a  

C o u r t  i n v a l i d a e a d  r a g u l a t i o n s  p r o m o i t i n g  f i a h i n g  o f f  t h a  

s h o r t *  o f  t h a  K A r l u k  R e s e r v a t i o n .  W h i l e  C d o  n o t  b a l i a v a  

t h a t  H v n a a  i s  d e t e r m i n a t i v e  s i r . c a  i t  i n v o l v e d  a n  a x c l u s i v a  

r i g h t  t o  f i a h  i n  a  p a r t i c u l a r  a r a a  a n d  n o t  a  a a r a  

p r a f a r a n c a ,  3 3 7  U . S .  a t  9 2 ,  s a c t i o n  I S  p r o s c r i b e *  " s p a e i a l  

p r i v i l e g e ( a ] " a a  w a l l  a s  e x c l u s i v e  r i g h t * .  L i k a  t h a  c o u r t ,

X d o  n o t  r a a d  H v n a s  a s  b a i n g  b a s a d  o n  t h a  f a c t  t h a t  t h a  

a x c l u s i v a  r i g h t  w a s  g r a n t a d  t o  N a t i v e s  r a t h e r  t h a n  s o m e  

o t h a r  g r o u p .  N o r  d o  I  b a l i a v a  t h a t  H v r . a s  c a n  b a  

d i s t i n g u i s h e d  b y  t h a  a b i l i t y  o f  p a o p l a  t o  n o v a  t o  r u r a l  

a r a a s  a n d  t h u s  q u a l i f y  u a d a r  t h a  A c t .  S a a  a u s r a  p p .  1 9 - 1 9  * 

n . 1 2 .  F o r  t h a a a  c a a s o n s ,  X a g r a a  w i t h  t h a  c o u r t  c h a t  

g e o g r a p h i c a l  p r a f a r a n c a *  f o r  t h a  t a k i n g  o f  f i a h  a r a  n o t .  

p e r m i s s i b l e  u n d a r  s a c t i o n  1 5 .  C h a  A c t  t h u s  v i o l a t e s  s a c t i o n

1 3 .  A l t h o u g h  s a c t i o n  1 3  i s  f a c i a l l y  a p p i . c a b i e  o n l y  t o  

f i s h i n g ,  X w o u l d  h a v a  r.o d i f f i c u l t y  f i n d i n g  a  c o r r e s p o n d i n g



p r o h i b i t i o n  _ o £  g « o * r a p h i c a i  h u n t i n g  p r a f a r a n c a .  m •  t h o

c o a n o n  u a a  c i a u a e  o f  « t i d i  V I I I ,  . a c t i o n  3 .  j a a  p> ^

J j 4«»



I  d i s s e n t  f r o m  t h e  c o u r t ’ a h o l d i n g  t h a t  c h .  52  SL A 1 9 3 4
a

i a  u n c o n s t i t u t i o n a l . " I n  a y  v i e w  A l a s k a ' s  s u b s i s t a n c a  l a w s  &xa 

n o t  v i o l a t i v a  o £  a u t h o r  s a c t i o n  3 ( " c o m m o n  u a a " ) , a a c t i o n  I S  ( " n o  

a x c l u s i v a  r i g h t  o f  f i a h a r i a a " ) , o r  s a c t i o n  1 7  ( " e q u a l  a p p l i c a t i o n  

o f  l a w s " )  o f  a r t i c l a  VIXX o f  c h a  A l a s k a  C o n s t i t u t i o n .

A r t i c l a  7 X I X ,  s a c t i o n  4 a x p l i c i t l y  p r o v i d a s  f o r  

" p r e f e r e n c e s  a m o n g  b a n a f i c i a l  u s e s . "  Xn K e n a i  P a n ,  f t i h i r a m * .  

C o - o o  A s s ' n  V. S t a t a . 6 2 3  ? . 2 d  3 9 7 ,  9 0 4  ( A l a s k a  1 9 3 1 ) ,  w a  s a i d  in 

p a r t :  " ( w ) h i i t  s a c t i o n  15  d o e s  p r o h i b i t  g r a n t i n g  m o n o p o l y

f i s h i n g  r i g h t s ,  t h a t  s a c t i o n  w a s  n o t  m e a n t  t o  p r o h i b i t
rf

d i f f a r a n t i a l  t r e a t m e n t  o f  s u c h  d i v e r s a  u s a r  g r o u p s  a a  c o m a a r c i a l ,  

s p o r t ,  a n d  s u b s i s t a n c a  f i s h e r m e n . "  T h a  s u b s i & p a n c a  l a w s  a t  i s s u a  

h a r a  d o  n o t  a x c l u d a  i n d i v i d u a l s  f r o m  a e e a s s  - t o  w i l d l i f s j  r a t h e r ,  

w i l d l i f a  r a s o u r c a s  a r a  a l l o c a t a d  o n  a  p r a f a r a n t i a l  b a s i s .  N o r  d o  

c h a s a  l a w s  c r a a t a  a n  a x c l u s i v a  r i g h t  o f  f i s h a r y  i n  a n y  c l a s s .  

R a t h a r ,  t h a  a f f a o t  o f  t h a s a  l a v s  i s  t o  p r o v i d a  f o r  a  s u b s i s t a n c a  

p r a f a r a n c a  a m o n g  b a n a f i c a l  u s a r s  o f  t h a  r a s o u r c a .  No a x c l u s i v a ,  

m o n o p o l i s t i c ,  o r  o t h a r v i s a  c l o s a d  c l a s s a s  o f  r a s o u r c a  u s e r s  a r a  

e s t a b l i s h e d .

S  w o u l d  f u r t h a r  h o l d  t h a t  c h .  5 2  SLA 1 9 6 6  i s  n o t  

v i o l a t i v a  o f  c h a  a q u a l  p r o t a c t i o n  p r o v i s i o n s  o f  t h a  A l a a k a

JUAZVOWXTS, Juetiea, disaanting.

1 .  H e r e i n a f t e r  s t a t e  s u b s i s t a n c a  l a w s .



C o n s t i t u t i o n  ( a r t i c l e  I #  s e c t i o n  1 ,  a r t i c l e  v t l l ,  s e c t i o n  1 7 ) ,  

I n  m y  v i e « r  A d o p t i o n  o f  t h s  s t r i c t  s c r u t i n y  a n d  l e a s t  r e s t r i c t i v e  

a l t e r n a t i v e  s t a n d a r d s  i s  i n a p p r o p r i a t e .  G i v e n  t h e  n a t u r e  o f  t h s  

i n t e r e s t  s t  s t a k e  £  w o u l d  a p p l y  s  l e s s e r  s t a n d a r d  f o r  p u r p o s e s  o f .  

e q u a l  p r o t e c t i o n  a n a l y s i s .  T h i s  s u b s i s t e n c e  l e g i s l a t i o n  i% 

s u b s t a n t i a l l y  r e l a t e d  t o  l e g i t i m a t e  l e g i s l a t i v e  g o a l s ,  i 

c o n c l u d e  t h a t  t h e  f i t  b e t w e e n  t h e  l e g i s l a t u r e ' s  g o a l  o f  

f u r t h e r i n g  t h e  h e a l t h  a n d  w e l f a r e  o f  s u b s i s t e n c e  u s e r s ,  a n d  t h e  

s u b s i s t e n c e  p r e f e r e n c e  s y s t e m  i t  d e v i s e d  t o  c a r r y  o u t  t h i s  

o b j e c t i v e ,  i s  s u f f i c i e n t l y  c l o s e  t o  w i t h s t a n d  s c r u t i n y  u n d e r  

A l a s k a ' s  e q u a l  p r o t e c t i o n  p r o v i s i o n s .

I N T R O D U C T I O N . -
«

I n  r e s p o n s e  n o  t h e  i m p a c t  t h e  s t a t e ' s  p o p u l a t i o n  g r o w t h  

h a s  h a d  u p o n  s u b s i s t a n c e  l i f e s t y l e s ,  C o n g r e s s  i n  1 9 1 0  s n a c t s d  t h e  

A l a s k a  n a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  ( h e r s i n a f t s r  

A N IL C A  o r  f e d e r a l  s u b s i s t e n c e  l a w ) . 2 A N I L C A  w a s  d e s i g n e d  t o  

p r o t e c t  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  b y  g i v i n g  s u c h  u s e s  

p r i o r i t y  o v e r  c o c a e r c l a l  a n d  s p o r t  u s e s  i n  r u r a l  a r e a s . 2

2 .  P u b .  L .  N O .  9 6 - 4 8 7 ,  9 4  S t a t .  2 3 7 1  ( 1 9 8 0 ) ;  U  ( J . S . C .  
S S  3 1 0 1 - 1 3 1 3  ( W e s t  1 9 8 S ) .  C o n g r e a a  p r e f a c e d  T i t l e  V i : :  o f  ANILCA 
w i t h  a  d e c l a r a t i o n  t h a t  " t h e  c o n t i n u a t i o n  o f  c h e  o p p o r t u n i t y  f o r  
s u b s i s t e n c e  u s e e  b y  r u r a l  r e s i d e n t s  o f  A l a s k a  . . .  i s  e s s e n t i a l  
t o  N a t i v e  p h y s i c a l ,  e c o n o m i c ,  t r a d l t i q n e l ,  a n d  c u l t u r a l  e x i s t e n c e  
.  . .  . *  1 6  U . S . C .  6 3 1 1 1 ( 1 )  .

3. & £  16 U.S.C. $| 3 1 1 1 - 3 1 2 6  (1902 6 Supp. IV 1986)
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T h e  f s d e r *  1 s u b s i s t a n c e  Law s p e c i f i e d  c h a t  s u b s i s t e n c e  

u s e s  m u s t  b e  " c u s t o m a r y  A n d  t r a d i t i o n a l  u e o s  b y  r u r a l  A l a s k a  

r e s i d e n t s . "  ANILCA 5 3 0 3 ;  13  U . S . C .  S 3 1 1 3  ( e m p h a s i s  A d d a d ) .  

T h u s ,  u n d a r  A H I L C A ,  e l i g i b i l i t y  f o r  s u b s i s t e n c e  p e r m i t s  w a s  d e ­

p e n d e n t  i n  p a r t  u p o n  c n a ' a  q a o g r a p h i c  p l a c a  o f  r e s i d e n c e .  ANIL CA 

S 3 0 4 ;  W  U . S . C .  S 3 1 1 4 . 4

ANZLCA A u t h o r i z e d  t h e  s t & t e  t o  c o n t i n u e  m a n a g i n g  f i a h  

a n d  g a m e  i n h a b i t i n g  A l a s k a ' s  f a d a r a l  l a n d s  a n d  w a t e r s  i f  t h e  

s t A t e  e s t a b l i s h e d  r e g u l a t i o n s  m a i n t a i n i n g  t h e  d e f i n i t i o n  o f  a n d  

p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s  a r t i c u l a t e d  i n  t h e  f e d e r a l  s u b ­

s i s t e n c e  l a w .  A NIL CA 5 8 0 3 ( d ) ;  U  U . S . C .  $ 3 1 1 3 ( d ) .  T h e  s t a t e
n r

l e g i s l a t u r e  c o m p l i e d ,  a n d  t h e r e b y  r e t a i n e d  m a n a g e r i a l  c o n t r o l  

o v e r  f e d e r a l  l a n d s  l o c a t e d  w i t h i n  t h e  s t a t e — b y  a u t h o r i z i n g  t h e  

J o i n t  B o a r d s  o f  f i s h  a n d  C a n e  t o  p r o m u l g a t e  r e g u l a t i o n s  d e f i n i n g  

" r u r a l "  u s e .

I n  a n a c t l n g  c h .  S2 SLA 1 9 9 4  t h e  A l a a k a  H o u s e  o f  

R e p r e s e n t a t i v e s  a d o p t e d  a  l e t t e r  o f  i n t e n t . 3 T h e  l e t t e r  

a r t i c u l a t e d  t h e  e u b a i a t e n c e - r u r e l  p r e f e r e n c e  o f  t h e  a c t  i n  t h e  

f o l l o w i n g  t e r r a s »

4 .  " R u r a l "  a r e a s  a r e  t h o s e  w i t h  s p a r s e  p o p u l a t i o n s ,  
a n d  e h e  t e r r a  " r u r a l ” a a  u s e d  i n  A N IL C A  i s  n o t  a  t e r m  o f  a r t .  
K e n a l t s e  I n d i a n  T r i b e  v .  S t a t e  o f  A l a s k a , 9 6 0  F . 2 d  3 1 2  ( 9 t h  C i r .  
L§ 8 S ) .  c e r t ,  d e n i e d , i o S L .  E d .  i d  o > 3  ( 1 9 9 9 ) .  ( t e r r a  " r u r a l "  i s  
t o  b e  g i v e n  i t s  o r d i n a r y  s i g n i f i c a n c e ,  m e a n i n g  “ s p a r s e l y  
p o p u l a t e d " ) .

5 .  1 9 1 5  H o u s e  J o u r n a l  1 2 4 6 .
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T h i s  l i m i t a t i o n  o f  t h e  d e f i n i t i o n  Q f
" s u b a i s t e n c a  u < « r  r a c o g n i s a a  t h a t ;  A l a a k a  x a 
u n i q u e ,  « r id u n l i k e  a n y  o f  t h a  o t h e r
f o r t y - n i n e  s t a t e s ,  t h a  e c o n o m y  o f  m a n y  r u r a l  
c o m m u n i t i e s  i n  r u r a l  u r a a a  i n  A l a a k a  i s  
s i g n i f i c a n t l y  d e p e n d a n t  u p o n  p a r t i c i p a t i o n  b y  
t h a  r a a i d a n t a  o f  t h a  c o m m u n l e l a a  i n  t h a
t a k i n g  o f  f i a h  s t o c k a  a n d  g a a a  p o p u l a t i o n a
f o r  p a r a o n a l  a n d  f a m i l y  c o n s u m p t i o n ,
f u r t h e r ,  t h a  l e g i s l a t u r e  f i n d s  t h a e  t h a  
g e n e r a l  h a a l t h  a n d  w e l f a r e  o f  t h a s a  c i t i x a n s  
i s  s i g n i f i c a n t l y  t i e d  t o  c h a i r  p a r t i c i p a t i o n  
i n  t h a s a  a c t i v i t i e s . 6 /tm)
T h a  s u b s i s t a n c a  s t a t u t a s  c h a l l a n g a d  h a r a  d a f i n a  ' r u r a l

a r a a "  a a  " a  c o m m u n i t y  o r  a r a a  o f  t h a  s t a t a  i n  w h i c h  t h a

n o n c o m m e r c i a l , c u s t o m a r y ,  a n d  t r a d i t i o n a l  u s a  o f  f i s h  o r  g a a a  f o r

p a r s o n a l  o r  f a m i l y  c o n a u m p t i o n  i s  a  p r i n c i p a l  c h a r a c t a r i s t l c  o f  

t h a  a c o n o a y  o f  t h e  c o m m u n i t y  o r  a r a a . "  Ad  1 4 . 0 5 . 9 4 0 ( 2 5 ) .

4 .  S a a  a l s o  t h a  H o u s a  C o m m i t t e e  o n  I n t e r i o r  a n d  
I n s u l a r  A f f a i r s  S a p o r t  x s s u a d  i n  c o n j u n c t i o n  w i t h  t h a  p a s s a g e  o f  
A N I L C A .

A f t a r  e o n s i d a r a c l o n  o f  t h a  t a s t i m o n y  a t  t h a  
s u b c o m m i t t e e ' s  h e a r i n g s  a a d  t o w n  m a e t x n g s  
t h r o u g h o u t  A l a s k a  a n d  r e v i e w  o f  s t u d i e s  d o n a  b y  a  
v a r i e t y  o f  f a d a r a l ,  s t a t e ,  a c a d e m i c ,  a n d  o t h e r  
a g e n c i e s  a n d  g r o u p s ,  t h a '  C o m m i t t e e  h a s  n o  d o u b t  
a b o u t  t h a  i m p o r t a n c e  o f  s u b s i s t a n c a  u s a s  t o  t h a  
r u r a l  p a o p l a  o f  A l a s k a .  R t l i a b L e  a v x d a n e a  w a s  
g i v e n  t o  t h e  C o m m i t t e e  d e m o n s t r a t i n g  t h a t  f i f t y  
p e r c e n t  o f  t h a  f o o d  f o r  t h r e e - q u a r t e r s  o f  t h a  
n a t i v e  f a a i l i a a  i a  A l a s k a ' s  s m a l l  a n d  m e d i u m  
v i l l a g e s  i s  a c q u i r e d  t h r o u g h  s u b s i s t e n c e  u s e s ,  a n d  
40% o f  s u c h  f a m i l i e s  j p e n d  a n  a v a r a g a  o f  4 t o  7 
m o n t h s  o f  t h e  - y e a r  i n  s u b s i s t a n c a  a c t i v ­
i t i a s .  . . .

H . R .  R a p .  N o .  1 0 4 5 ,  9 5 t h  C o n g . ,  2 d  S e s s . ,  a t  1 8 1  ( 1 9 7 8 ) .
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A p p e l l a n t * '  b a s i c  c o n t e n t i o n  h e r e  i a  t h a t  " b y  e x c l u d i n g  

f r o m  e l i g i b i l i t y  a s  s u b s i s t e n c e  u s e r s  a i l  u r b a n  d w e l l e r s  a n d  b y  

i n c l u d i n g  a l l  r u r a l  d v a l l a r a ,  i e  u n f a i r l y  a x c l u d a a  s o m e  u r b a n  

r e s i d e n t s  w h o  h a v a  l i v e d  a  s u b s i s t e n c e  l i f a a e y l a  a n d  d a s i r a  s o  

c o n c i n u o  e o  d o  s o ,  w h i l e  n e e d l e s s l y  i n c l u d i n g  n u m e r o u s  r u r a l  

r a a i d a n t a  w h o  h a v a  n o n  e n g a g e d  i n  s u b a i a t e n c a  h u n t i n g  a n d  

f i a h i n g . "  T h a  l i n c h p i n  o f  t h i s  d i a p u t a ,  c h a n ,  l a  w h e t h e r  t h a  

c h a l l a n g a d  a u b a i a t a n c a  L a v  c o n a t i t u t a a  a n  u n c o n s t i t u t i o n a l l y  

i m p e r f e c t  a t t e m p t  t o  f u l f i l l  t h a  l e g i s l a t u r e ' s  p u r p o a a  o f  

p r o t a c e i n g  a u b a i a t a n c a  u a a a .

r r

I .  0 0  A L A S K A 'S  S U B S I S T E N C E  LAWS V I C L A T E  A R T I C L E  V I 2 X  OP THE 
s L k i i k  C o N s t i t u t i o n T  "

A p p a l l a n t a  c h a l l a n g a  t h a  c o n a t i t u e i o n a l i t y  o f  t h a  s t a t a

s u b a i s t a n c a  l a v a  u n d a r  t h r a a  c l a u a t a  o f  a r t i c l a  V i : :  o r  t r . a

A l a a k a  C o n s t i t u t i o n ,  s a c t i o n s  3 ( " c o a a o n  u s a " ) , I S  ( " n o  a x c l u s i v a
«•

r i g h t  o f  f i a h a r i a a 4 ) ,  a n d  1 7  ( " a q u a l  a p p l i c a t i o n  o f  l a v a " ) .  T h a  

c o u r t  a t t r i b u t e s  a  “ s h a r a d  m e a n i n g "  t o  t h a a a  t h r a a  c o n s t i t u t i o n a l

7 .  S e c t i o n  3 o f  a r t i c l a  V I H  p r o v i d e s j

W h e r e v e r  o c c u r r i n g  i n  t h o i r  n a t u r a l  s t a t a ,  f i a h ,  
w i l d l i f e ,  a n d  w a c a r s  a r a  r a s a r v a d  t o  t h a  p a o p l a  
f o r  c o m m o n  u a a .

S a c t i o n  13  o f  a r t i c l a  J / I I I  p c o v i d a a :

No  a x c l u s i v a  r i g h t  o v  s p a e i a l  p r i v i l a g a  o f  f l a h a r y  
a h a l l  b a  c r a a t a d  o r  a u t h o r i z e d  i n  t h a  n a t u r a l

( f c o t n o t a  c o n t i n u e d )  . 4 ,
- 4 3 -



p r o v i s i o n s t  t h a t  " e x c l u s i v e  o r  s p e c i a l  p r i v i l e g e s  t o  t i k e  f i a h  

a n d  w i l d l i f e  a r a  p r o h i b i t e d . "  T h e  c o u r t  t h a n  c o n c l u d a *  t h a t  t h a  

s u b s i s t e n c e  s t a t u t e ' s  p r a f a r a n c a  f o r  r u r a l  r a a i d a n t a  v i o l a t e s  

a a c h  o f  t h a  a f o r e m e n t i o n e d  c l a u a a a  a n d  o f f a n d a  t h a  s h a r e d  m e a n i n g  

o f  a r t i c l e  V I I I .  I  d i s a g r e e .

A .  S a c t i o n  T n r a a :  T h a  " C o m m o n  U a a *  C l a u a a .

A r t i c l a  V I I I , s a c t i o n  3 ( t h a  " c o m m o n  u a a "  c l a u a a )  i s  

d a r i v a d  f r o m  l a v a  d e s i g n e d  t o  g u a r a n t e e  t h a  c o m m o n  c l f l z a n  

p a r t i c i p a t i o n  i n  v i i d l i f a  h a r v e s t ,  a n d  t o  d i v a a t  t h a  C r o w n  o f
a

e x c l u s i v e  e n t i t l e m e n t  t o  t h o a a  r a s o u r c a s .  I t  l a  a a l d  t h a t  t h i a

( f o o t n o t a  c o n t i n u e d )

w a t e r s  o f  t h a  S t a t a .  T h i s  s a c t i o n  d o e s  n o t  
r e s t r i c t  t h e  p o w e r  o f  t h a  S t a t e  t o  l i m i t  a n t r y  
i n t o  a n y  f i s h e r y  f o r  t h a  p u r p o s e s  o f  r a s o u r c a  
c o n s e r v a t i o n *  t o  p r e v e n t  e c o n o m i c  d i s t r e s s  a m o n g  
f i s h e r m a n  a n d  t h o s e  d e p e n d a n t  u p o n  t h e m  f o r  a  
l i v e l i h o o d  a n d  t o  p r o m o t e  c h a  e f f i c i e n t  d e v e l o p * *  
m a n t  o f  a q u a c u l t u r e  i n  t h a  S t a t a .

S a c t i o n  1 7  o f  a r t i c l a  V I I I  p r o v i d e s :

L a v a  a n d  r a g u l a t i o n s  g o v e r n i n g  t h a  u s a  o r  d i s p o s a l  
o f  n a t u r a l  r e s o u r c e s  s h a l l  a p p l y  e q u a l l y  t o  a l l  
p a r s o n s  s i m i l a r l y  s i t u a t e d  w i t h  r e f e r e n c e  t o  t h a  
s u b j e c t  m a t t e r  a n d  p u r p o s e  t o  b a  s e r v e d  b y  t n a  l a w  
o r  r e g u l a t i o n .

S .  I n  L e v i s  v .  S t a t e , 1 1 1  3 . Vf. 1 5 4  ( A r k .  1 9 1 3 )  , c h a  
c o u r t  d e s c r i b e d  t h a  h i s t o r y  o f  « p h a  c o m m o n  u s a  p r i n c i p l e  m  t h e  
f o l l o w i n g  t e r m s :

( A U t h o u g h  a t  o n a  K i m *  i n  E n g l a n d  a f t e r  t h a  
N o r m a n  C o n q u e s t  t h a  r i g h t  t o  t a k e  f i s h  a n d  g a m e  
w a s  c l a i m e d  a s  a  r o y a l  p r e r o g a t i v e  t o  t h e  e x c l u -

• . i * ■.
( f o o t n o t e  c o n t i n u e d )  •* - ' ? *
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" p u f i l l c  t r u s t "  d o c t r i n e  " i m p o s e  I s )  u p o n  c h a  § u t «  a  t r u s t  d u t y  

t o  m a n a g e  t h a  f i a h ,  w i l d l i f e  a n d  w a t a r  r a s o u r c a s  o f  t h a  s t a t a  f o r  

t h a  b a n a f i t  o f  a l l  t h e  p e o p l e . "  O w s i c h e k  v .  S t a t e , 7 6 3  P . 2 d  4 8 9 ,  

4 * 5  ( A l a s k a  1 9 1 1 )  ( c i t a t i o n s  e m i t t e d ) ; s e a  a l s o  M e t l a k a e l a  I n d i a n  

C o m m u n i t y ,  A n n e t t e  I s l a n d  R e s e r v e  v .  g g a n . 3 8 2  P . 2 d  9 0 1  , 90S

( A l a s k a  1 9 8 1 ) ,  a f f ' d , 3 3 9  U . S .  4 5  ( 1 J 8 2 ) ;  H e r s c h a r  v .  S t a e a .

D a p ‘ t  o f  C o m m e r c e , 3 6 8  P . 2 d  9 9 6 ,  1 0 0 3  ( A l a a k a  1 9 7 7 ) .

I n  S t a t a  v .  O s t r o s k v . 6 6 7  P . 2 d  1 1 8 4  ( A l a s k a  1 9 8 3 ) ,  

r e h ' g  d e n i e d , 4 6 8  U . S .  1 2 0 4  ( 1 9 8 4 ) ,  w e  a c c e p t e d  c h e  v i e w  s h a t  t h e  

c o m m o n  u s e  c l a u s e  r e f l e c t s  " a n t i - e x c l u s i o n i s t  v a l u e s . "  i d .  a t

1 1 9 1 .  T h e r e a f t e r ,  i n  O w s r c h e k  v .  S t a t e , 7 6 3  P . 2 d  4 8 8  ( A l a s k a  

1 9 8 8 ) f a  c a s e  i n v o l v i n g  a n  e x c l u s i v e  r i g h t  t o  c o n d u c t  g u i d e d  

h u n t i n g  i n  p a r t i c u l a r  a r e a s  o f  w i l d e r n e s s , —w e  r e i t e r a t e d  t h i s

a

( f o o t n o t e  c o n t i n u e d )

s i o n  o f  t h e  p e o p l e ,  i t  w a s  r e s t o r e d  t o  t h e m  b y  t h e  
S a r o n s  a t  R u n n y m e d c  i n  1 2 1 S ,  a n d  w a s  d e c l a r e d  i n  
t h e  g r e a t  c h a r t e r  w h i c h  t h e y  w r e s t e d  f r o m  K i n g  
J o h n .

e e e

T h e s e  r i g h t s *  w e r e  c o n f i r m e d  a n d  e s t a b l i s h a d  
e v e r  t h e r e a f t e r  i n  E n g l a n d  b y  a c t 3  o f  P a r l i a m e n t ,  
a a d  t h e y  h a v e  c o m *  d o w n  t o  u s e  f r o m  t h e  l a w s  o f  
S n f l a n d  a n d  m a y  b e  r e g a r d e d  a s  a  c o m m o n  h e r i t a g e  
o f  t h e  E n g l i s h - s p e a k i n g  p e o p l e .

Id. a t  1 5 5  ( c i t a t i o n s  o m i t t e d ) .

9 .  T h e  p u b l i c  t r u s t  d o c t r i n e  m a i n t a i n s  t h a t  g o v e r n m e n t  
h o l d s  u n t a k e n  w i l d l i f e  i a  t r u s t  f o r  p u b l i c  u s e ,  a n d  t r . a c  
g o v e r n m e n t  o w e s  a  f i d u c i a r y  d u t y  t o  m a n a g e  s u c h  r e s o u r c e s  f o r  t h e  
c o m m o n  g o o d  o f  t h e  p u b l i c  a s  b e n e f i c i a r y .  S e e  O w s i c h e k  v .  S t a t e , 
7 6 3  P . 2 d  4 8 8 ,  493-93 ( A l a s k a  1988). • .* # • 

s •* •
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t h e m e  s t a t i n g  t h a t  s e c t i o n  3 i a  f u n d a m e n t a l l y  • a n t i - m o n o p o l y “ i n  

i t s  c h r u a c .  I d .  a t  4 9 3  ( " B e c a u s e  a n  SOX ( e x c l u s i v e  g u i d e  e r e * ]  

l a  c l t a r l y  a  t y p e  o f  m o n o p o l y  . . .  ( l e g i s l a t i v e )  h i s t o r y  

s t r o n g l y  s u g g e s t s  t h a t  c h a  s t a t u t e s  a t  i s s u a  h a r t  a r a  u n c o n s t i t u ­

t i o n a l . - ) .  C r i t i c a l  t o  o u r  h o l d i n g  t h a t  t h a  g u i d e  l i c a n s i n g  

s y s t e m  a t  i s s u a  i n  Q w e i c h e k  w a s  u n c o n s t i t u t i o n a l  u n d a r  t h a  c o m m o n  

u s a  c l a u s a  w a r a  t h a  f o l l o w i n g  c h a r a c t e r i s t i c s  o f  t h a  s c h e m a t  i t  

p e r m i t t e d  a  s i n g l e  g u i d e  p e r m a n e n t l y  t o  e x c l u d e  a l l  o t h e r  g u i d e s  

f r o m  l e a d i n g  h u n t s  p r o f e s s i o n a l l y  o n  s p e c i f i c  l e a d s ;  i e  f a v o r e d  

e s t a b l i s h e d  g u i d e s  a t  t h e  e x p a n s e  o f  n a w  e n t r a n t s  i n  t h a  g u i d i n g  

m a r k e t ;  i t  c r e a t e d  a  s a l a b l e /  p r o p e r t y - l i k e  i n t e r e s t  i n  t h e  

l i c e n s e r  a n d  i t  e s t a b l i s h e d  e x c l u s i v i t y  o f  a n  u n l i m i t e d  d u r a t i o n .  

I d .  a t  4 3 6 .

I n  t h e  c a s e  a t  - b a r  t h e  c h a l l e n g e d  s u b s i s t e n c e  l a w s  

e x h i b i t  n o n e  o f  t h e s e  c h a r a c t e r i s t i c s . T h e  s t a t e  s u b s i s t e n c e  

l a w s  e s t a b l i s h  a  s u b s i s t e n c e  p r e f e r e n c e /  n o t  a n  e x c l u s i v e /  

m o n o p o l i s t i c  / o r  o t h e r v i s e  c l o s e d  c l a s s .  A n y o n e  m a y  ] o m  

s u b s i s t e n c e  u s e r s  b y  m o v i n g  t o  a  s e c t o r  o f  t h e  s t a t e  w h i c h  h a s  

b e e n  d e s i g n a t e d  a s  a  " r u r a l  a r e a . "  F u r t h a r ,  t h e s e  l a w s  d o  n o t  

e s t a b l i s h  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  a s  a n  e x c l u s i v e  - s o ,  

e v e n  i n  r u c a l  a r e a s ,  e x e a p c  d u r i n g  p e r i o d s  o f  e x t r e m e  r e s o u r c e  

s c a r c i t y . 1 0  I n  r e g a r d  t e  t h i s  i s s u e  :  t h i n k  t h e  c o u r t ' s  r e l i a n c e

1 0 .  A l a s k a  S t a t u t e  1 6 . 0 3 . 2 3 6  ( c )  a u t h o r i z e s  c o m p u t e  

( f o o t n o t e  c o n t i n u e d )
■ i .> 4  -
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o n  O w s i c h e k  a n d  O s t r o s k v  u  a i s p l e c a d .  B o t h  O w s i c h e k  t n <\ 

O s t r o s k y  e m p h a s i z e  c h a t  c h a  p r i m a r y  t h r u s t  o f  a r t i c l a  V I I I  . s  

a n e i - s x c l u s i o n i s e  o r  a n t i - m o n o p o l i s t i c ,  n o t  * n t i - p r * f s r e n c i * l .

I  d o  n o t  r a a d  c h a  s t a t u t a a  i n  q u a a t i o n  a a  p r o v i d i n g  

t h a t  e l i g i b i l i t y  c o  p a r t i c i p a t a  i n  a u b a i a t a n c a  u a a a  i a  d e t e r m i n e d  

a o i a l y  w i t h  r a f a r a n c a  c o  w h a r a  a n  i n d i v i d u a l  l i v a a .  T h a t  i a  n o t  

c h a  c a a a .  T h a  a u b a i a t a n c a  l a w a  a t  i a a u a  h a r t  a r a  i m p l a m a n c c d  b y  

m u l t i - f a c t o r * !  r e g u l a t i o n s  w h i c h  f o c u a  n o t  o n l y  o n  p l a c a  o f  

r e s i d e n c e ,  b u t  a l s o  u p o n  p a r t i c u l a r  s t o c k s  a n d  p o p u l a t i o n s  o f  

f i J h  a n d  g a a a ,  a n d  p a r t i c u l a r  p a c t a r n a  o f  s u b a i a t a n e a  u s a g e . 11 

M o r e o v e r ,  i n d i v i d u a l  c h a r a c t a r i a t i c s  a r a  a l w a y s  c o n s i d e r e d  u n d a r  

t h a  s t a t a  s u b a i s t a n c a  l a w  d u r i n g  l a a n  p a r i o d s  w h a n  i t  b e c o m e s  

n a c a a a a r y  t o  r a c t n c t  a v a n . c a r t a i n  a u b a i a t a n c a  u s a s .  I n  t h o  a *  

p a r i o d s ,  t h a  d a t a r a i n a c i o n  a a  c o  w h i c h  i n d i v i d u a l s  a m o n g  t h o s e  

n o r m a l l y  a l i g i b l a  f o r  a  s u b s i s t a n c a  p a r m i c  m a y  c o n t m u a  

h a r v e s t i n g  i s  a a d a  o n  c h a  b a s i s  o f  a n  a n a l y s i s  o f  i n d i v i d u a l s '  

c h a r a c t a r i s t i c s  u n d a r  c h a  f o l l o w i n g  c s i t a n a :  ( 1 )  c u s t o m a r y  a n d

( f o o t n o t a  c o n t i n u a d )

p r o h i b i t i o n  o f  n e n - s u b s i s t a n c e  u s a s  d u r i n g  p t r i o d s  o f  f a m i n e  w h a n  
t h a  s t a t e ' *  t o t a l  h a r v a s t  i s  i n a u f f i c i a n t  t o  s u p p o r t  t v a n  n o r m a l  
s u b s i s t a n c a  u s a s .

1 1 .  S u b s i s t a n c a  u s a s  m u s t  b a  " c u s t o m a r y  a n d  
t r a d i t i o n a l "  u s a s  a s  d e t e r m i n e ^ .  b y  t h r  s e p a r a t e  S o a r d s  a f t e r  
• v a l u a t i o n  o f  a  p a r t i c u l a r  f i a h  o r  g a m a  V c o c k  i n  l i g h t  o f  a i g h t  
c r i t a n a .  S AAC 9 9 . 0 1 0 ( b ) .  T h a s a  s i g h t  c r i t e r i a  i n c l u d e  
a x a a i n a t i o n  o f  i n d i v i d u a l  p o p u l a t i o n s '  p a t t e r n s  o f  u a a ,  m e t h o d s  
a n d  t f f i c l a n c y  o f  u a a ,  c o n s i s t e n c y  o f  u s a ,  a n d  m e t h o d s  o f  f o o d ,  
s t o r a g e ,  a s  w a i l  a s  c h a  n e x u s  b e t w e e n  t h a  a a a a r t a d  s u b s i s t e n c e  
u s a  a n d  t h a  m a i n t e n a n c e  o f  i n d i v i d u a l s '  c u l t u r a l  h e r i t a g e .  Z£.



d i r e c t  d e p e n d e n c e  o n  c h e  r e s o u r c e  a s  c h a  m a i n s t a y  o f  l i v e l i h o o d ;  

( 2 ) l o c a l  r e s i d e n c e ;  * n d  ( 3 )  a v a i l a b i l i t y  o f  a l t e r n a t i v e  

r e s o u r c e s .  K3 1 6 . 0 5 . 2 5 8 ( c ) .

T h e  c o u r t ' s  i n t e r p r e t a t i o n  o f  t h a  c o m m o n  u s e  c l a u s e  

w o u l d  p r o h i b i t  t h a  l e g i s l a t u r e  f r o m  m a k i n g  a n y  d i f f e r e n t i a l  a l l o ­

c a t i o n  o f  n a t u r a l  r e s o u r c e s  w h a t s o e v e r /  a n  o u t c o m e  p r e c l u d e d  b y  

o u r  h o l d i n g  i n  K e n a i  P e n i n s u l a , 6 2 8  ? . 2 d  8 9 7  ( A l a s k a  1 9 1 1 )  a n d  

t h a  l a n g u a g e  o f  a r t i c l e  V i : : ,  s e c t i o n  4 ,  w h i c h  e x p l i c i t l y  p r o ­

v i d e s  f o r  “ p r e f e r e n c e s  a m o n g  b e n e f i c i a l  u s e e . "  I n  K e n a i . w e  h e l d  

t h a t  “ t w l h i l e  s e c t i o n  15  d o e s  p r o h i b i t  g r a n t i n g  m o n o p o l y  f i s h i n g  

r i g h t s /  t h a t  s e c t i o n  w a s  n o t  m e a n t  t o  p r o h i b i t  d i f f e r e n t i a l  

t r e a t m e n t  o f  s u c h  d i v e r s e  u s e r  g r o u p s  a s  c o m m e r c i a l /  s p o r t /  a n d  

s u b a i s t a n c a  f i s h e r m a n . " 6 9 8  P . 2 d  a t  9 0 4  ( e m p h a s i s  a d d e d ) .  r

M o r e o v e r /  i t  i s  a x i o m a t i c  t h a t *  t h e  p r o v i s i o n s  o f  

a r t i c l e  V I I I  o f  t h e  A l a s k a  C o n s t i t u t i o n  s h o u l d  b e  i n t e r p r e t e d  s o  

a s  t o  a v o i d  i n t e r n a l  c o n t r a d i c t i o n s ,  A b r a m s  v .  S t a t e . 5 3 4  P . 2d  

9 1 /  9 5  ( A l a s k a  1 9 7 5 }  ( " I t  i s  a n  u n d i s p u c s d  m a x i m  of

c o n s t i t u t i o n a l  c o n s t r u c t i o n  t h a t  e h e  d i f f e r s n t  p r o v i s i o n s  o f  t h e  

d o c u m e n t  s h a l l  b e  r e e d  s o  a a  t o  a v o i d  c o n f l i c t  w h e n e v e r  

p o s s i b l e - ) ;  > e r k  v .  S t a t e . 5 2 8  P . 2 d  7 8 5  , 7 8 6 - 8 7  ( A l a s k a  1 9 7 4 )  

( " I t  i s  a  w a l l  a c c e p t e d  p r i n c i p l e  o f  j u d i c i a l  c o n s t r u c t i o n  t h a t ,  

w h e n e v e r  r e a s o n a b l y  p o s s i b l e ,  e v e r y  p r o v i s i o n  o f  t h e  C o n s t i t u t i o n  

s h o u l d  b s  g i v e n  m e a n i n g  a n d  e f f e c t t  a n d  r e l a t e d  p r o v i s i o n s  s h o u l d  

b e  h a r m o n i z e d . ■) .  I n  m y  v i e w  t h e  ' c o u r t ' s  r e a d i n g  o f  a r t i c l e  

V I I I ,  s e c t i o n  3 a s  p r o h i b i t i n g  p r s f e r e n c s s  a m o n g  b e n e f i c i a l  u s e s



o f  A l a s k a ' s  r a a o u r c * *  p l a i n l y  c o n f l i c t *  w i t h  a r t i c l e  v m ,  

s a c e i o n  4 .  T h a t  a a c t i o n  p r o v i d e s ,  m  f u l l :

r i c h ,  f o r e s t s ,  w i l d l i f e ,  g r a s s l a n d s ,  a n d  a l l
o c h e r  r a p l a n n h i b l a  r a a o u r c a a  b e l o n g i n g  t o  
t h a  S t a t a  a h a l l  b a  u t i l i s e d ,  d e v e l o p e d /  a n d  
r a a m t a l n a d  o n  t h a  s u s t a i n e d  y l a l d  p r i n c i p l e ,  
s u h i a c t  t o  p r e f e r e n c e s  a m o n g  b a n a f i c i a l  u a a a .

( E m p h a s i s  a d d a d . )  T h a  m e a n t  o f  a a c t i o n  4 i a  t h a t  p a r s o n s

s i t u a t e d  d i f f e r e n t l y  c a n  b a  c r e a t e d  d i f f e r e n t l y  a n d  t h a t  s o m a

u s a r s  o f  a  r a s o u r c a  m a y  l e g i t i m a t e l y  b a  g i v e n  p r a f a r a n c a  o v e r

o t h a r a .

I n  b r l a f ,  t h a  c o m m o n  u a a  c l a u s e  c o n a t i t u t i o n a l i z a d  t h a  

d o c t r m a  t h a t  w i l d  f i s h  a n d  g a a a  a r a  h a l d  i n  c x u a t  b y  t h a  a t a t a
rr

f o r  t h a  b a n a f i t  o f  t h a  p u b l i c  a a  a  w h o l o - j  r a t h a r  t h a n  b y  c h a

s o v e r e i g n  i n  e x c l u s i v e  p o s s e s s i o n .  T h a t  p r i n a l p l a  i a  c o n a i s t a n t  

w i t h  t h a  v i a w  t h a t  t h a  a o v a r a i g n  a t a t a  m a y  r a a n a g a  w i l d l i f a  f o r  

t h a  c o m m o n  g o o d ,  i n c l u d i n g  c a r t a i n  b a n a f i c i a l  p r a f a r a n c a * .  T h u *  

I  c o n c l u d a  t h a t  t h a  c h a l l a n g a d  s u b a i s t a n c a  l a w *  d o  n o t  o f f t n d  t h a  

a n t i - m o n o p o l i s t i c ,  a n t i - a x c l u a i o n i s c  v a l u e *  u n d a r p i n m n g  t h *  

p u b l i c  t r u s t  a n d  c o a a o n  u s a  d o c t r i n a s  a m b o d i c d  i n  s e c t i o n  3 o f  

a r t i c l e  V I I I  o f  A l a a k a ' ?  c o n s t i t u t i o n .

B .  S a c t i o n  1 3 ;  c h a  " N o  E x c l u a i v a  R i c h e *  C l a u a a .

Z a l s o  d i s a g r e e  w i t h  t h a  c o u r t ' s  h o l d i n g  t h a t  t h a  a t a t a  

s u b s i s t a n c a  l a w  v i o l a t e *  a r t i c l e  V I Z I ,  a a c t i o n  15  ( t h a  " n o  

a x c l u s i v a  r i g h t "  c l a u s a ) .



T h e  c o u r t  r e l i e s  f o r  i ; «  i n ' e n r p r e c a c i o n  o f  t h e  n o

e x c l u s i v e  r i g h t  c l a u s e  u p o n  H v n a s  v .  G r i m e s  P a c k i n g  C o .  . 3 3 7  g . j .

86  < 1 9 4 9 ) ,  a  c a a a  i n  w h i c h  t h a  U n i t e d  S t a t a a  S u p r e m e  C o u r t  i n c e r -

p r a t a d  t h a  f a d a r a l  l e g i s l a t i o n  w h i c h  g o v e r n e d  A l a s k a ' s  f i a h a r i a a

b a f o r a  s t a t e h o o d ,  f o r m e r  4 8  U . S . C .  S $  2 2 0 - 2 2 4  ( 1 9 4 1 )  ( h a r a i n a f t a r

" T h a  W h i t a  A c t " ) .  T h a  W h i t a  A c t  d i d  i n c l u d a  l a n g u a g e  s e e m i n g l y

p r o h i b i t i v e  o f  t h a  k i n d  o f  g e o g r a p h i c  d i s t i n c t i o n  a t  i a a u a  h a r a .

S a c t i o n  1 o f  t h a  W h i t a  A c t  p r o v i d e * ,  i n  r a l a v a n t  p a r t :

[ M l 0  a x c l u s i v a  o r  s e v e r a l  r i g h t  o f  f i s h e r y  
s h a l l  b a  g r a n c a d  . . . n o r  s h a l l  a n y  c i t i r a n  
o f  t h a  U n i t e d  S t a t a a  b a  d a n i a d  t h a  r i g h t  t o  
t a k a ,  p r e p a r e ,  c u r a ,  o r  p r e s e r v e  f i s h  o r  
s h e l l f i s h  i n  a n v  a r e a  o f  t h a  w a e a r s  o f  A l a s k a  
w h e r e  f i s h i n g  i s  p e r m i t t e d  b y  t h a  S e c r e t a r y  
o f  t h a  C o m m e r c e .  ;

A c t  o f  J u n e  6 , 1 9 2 4 ,  C h .  2 7 2 ,  S 1 ,  4 3  s t a t .  4 ( 4  ( e m p h a s i s  a d d a d ) .

O n  t h a  o t h e r  h a n d ,  I  d i s a g r e e  w i t h  t h a  c o u r t ' s  v i e w  c h a t  i n s o f a r

a s  t h a  V f t v U a  A c t  w a s  e x p r e s s l y  a n t i - g e o g r a p h i c ,  s e c t i o n  I S  s h o u l d

b e  g i v e n  a  s i m i l a r  c o n s t r u c t i o n .  F o r  i n  my o p i n i o n  H v n a s  i s

d i s t i n g u i s h a b l e  i n  s e v e r a l  i o p s r t a n t  r e s p e c t s .

F i r s t ,  H y n e s  d i d  n o t  i n v o l v e  a n  a l l o c a t i o n  o f  f i s h  a n d

g a x a a  o n  t h e  b a s i s  o f  r e s i d e n c e ;  r a t h e r ,  t h e  e x e m p t i o n  a t  i s s u e

t h e r e  a p p l i e d  o n l y  t o  f i s h ,  a n d  w a s  p r e d i c a t e d  u p o n  c n e  u s e r s '

s t a t u s  a s  I n d i a n s ,  n o t  t h a i r  p l a c e  o f  r e s i d e n c e .  3 3 7  U . S .  a t

8 9 - 9 7 .  S s e o f i d ,  H v n a s  i n v o l v e d  a n  e x c l u s i v e  r i g h t  o f  a c c e s s  w h i c h

h a d  b e a n  m a d e  a v a i l a b l e  o n l y  t o ^  c l o s e d  c l a s s  o f  f i s h e r m a n .  Ac

i s s u e  m  H v n a s  w a s  a  r e g u l a t i o n  o f  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r

c o m p l e t e l y  p r o h i b i t i n g  c o m a a r c i a l  s a l o o n  f i s h i n g  m  a i l  w a t e r s .



w i t h i n  3 # 0 0 0  f o ® t  o f  t h ®  a h o r ® «  o f  t h ®  J U r l u f e  c ® s ® r v a t i o n ,  b u t  

« x « a p t i a g  N a t i v ®  f i a h ® r m ® n  f r o a  c h i *  o t h a r v i a ®  c o a s p r o h o n a l v ®  b a n .  

* d .  T h a r ® f o r ® ,  H V r t® s ,  l i k e  O v s i c h ® k . i *  d i s t i n g u i s h a b l e  f r o *  ch® 

c l a s s i f i c a t i o n  s c h® m ®  a t  i s s u a  i n  t h ®  p r ® s « n e  c a s ® ,  s i n e ®  i n  t h ®  

c a s ®  a t  b a r  o n ®  m a y  b « e o z n «  « l i g i b l ®  f o r  a u b a i a t a n c a  p a r m i c s  b y  

m o v i n g  i n t o  a  r u r a l  a r ® « .  F i n a l l y ,  a® n o t a d  p r a v i o u a l y ,  b o t h  

a r t i c l a  V I I I ,  s ® c t i o n  4 a n d  K a n a i  F i a h ® r m ® n  • • t a b l i a h  t h a t  

s a c t i o n  1 3  c a n n o t  b® r a a d  t o  p r o h i b i t  d i f f e r e n t i a l  t r e a t m e n t  o f  

s u c h  d i v a r s a  u s « r  g r o u p s  a s  c o m a a r c i a l ,  s p o r t ,  a n d  s u h a l s t a n c ®  

u a a r s .

r r

C .  S a c t i o n  17; t h a  " T q u a l  A p p l i c a t i o n *  C l a u a a .

A l t h o u g h  s a c t i o n  17  ( t h a  " a q u a l  a p p l i c a t i o n  c l a u s a " )  : j  

a  c o m p o n e n t  o f  a r t i c l a  V Z Z I ,  i t  i a  a a a a n t i a l l y ,  a a  t h ®  c o u r t  

s t a t a a ,  a  " ' m o r e  s t r i n g a n t  , . . '  a q u a l  p r o t e c t i o n  c l a u a a  [ f o r i  

. .  . c a « ® s  i n v o l v i n g  n a t u r a l  r e s o u r c e s . "  Z w i l l  a d d r a s s  t h a a a  

i s s u e ®  t o g ® t h ® r .
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ri .  DO TWM l » S S  STATE S U 1 S I S T I N C E  LAWS V IO L A T E  A R T T r t . r  o t t .

T h e  c o u r t  h o l d s  t h s  s t s t s  s u b s i s t s n c s  l a w *  u n c o n s t i t u ­

t i o n a l  o n  s q u s l  p r a n s c t i o n  g r o u n d s . 1 2

A l t h o u g h  t h i s  c o u r t  h a s  n o t  y s t  s d d r s s s s d  t h s  l s s u s  

w h s t h s r  s q u s l  s e c s s s  t o  f i s h  e n d  q a m e  i s  s  f u n d a m e n t a l  r i g h t ,  w s  

h s v s  h s l d  t h s t  c o m m e r c i a l  f i s h i n g  i s  n o t  f u n d s m s n t t l .  C o m b s r c i t L 

f i s h e r i e s  S n t r v  C o m m ' n  v. A o o k e d a k , 6 0 S  P . 2 d  1 2 5 5  , 1 2 8 2  ( A l a s k a  

1 9 8 0 ) .  O t h e r  c o u r t s  h s v s  c o n c l u d s d  t h a t  r s c r s a t i o n s l  h u n t i n g  i s  

n o t  a  f u n d a m e n t a l  r i g h t .  S e a ,  e . g . , B a l d w i n  v .  M o n t a n a  P i s h  a n d  

c a m s  C o m m ' n , 4 3 6  U . S .  3 7 1  ( 1 9 7 8 )  ( e l k  h u n t i n g  b y  n o n - r e s i d e n t s
9

n o t  f u n d a m e n t a l ) j U t a h  P u b l i c  E m p l o y e e s  A a a ' n  v .  S t a t s , 6 1 0  P . 2 d  

1 2 7 2  ( U t a h  1 9 8 0 )  ( e n t r y  i n  b i g  g a m e  - p e r m i t  d r a w i n g  n o t  

f u n d a m e n t a l ) . S e e  a l s o  H s r s c h a r  v .  S t a t s ,  D e p a r t m e n t  o f  

C o m m a r e e , 5 6 8  P . 2 d  9 9 6 ,  1 0 0 3 ,  1 0 0 6  ( A l a s k a  1 9 7 7 ) .

In my v i e w ,  t h e  i r . t s r s s t  a t  s t a k s ,  i . e . ,  t n s  r i g h t  t o  

p a r t i c i p a t e  i n  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g ,  i s  n o t  a  f u n d a ­

m e n t a l  r i g h t .  M a x i m u m  s c r u t i n y  i s  r e s e r v e d  f c r  f u n d a m e n t a l

1 2 .  T h e  m a j o r i t y  o p i n i o n  e m p l o y s  a r t i c l e  V I I I  s e c t i o n  
17  a n d  t h e  c o n c u r r i n g  o p i n i o n  o f  J u s t i c e  M o o r e  u s e s  a r t i c l a  I  
s e c t i o n  ! •  A a  J u s t i c e  M o o r e  p o i n t s  o u t .  t h a  m e t h o d  o f  a n a l y s i s  
i n  e i t h e r  e a e e  i s  t h e  s a m e .  B e c a u s e  A l a s k a ' s  e q u a l  p r o t e c t i o n  
s t a n d a r d s  e r e  m o r e  s t r i n g e n t  t h a n  t h e  f e d e r a l  c o n s t i t u t i o n a l  
s t a n d a r d ,  a n y  s t a t u t e  w h i c h  p a s s e s  m u s t e r  u n d e r  A l a s k a n  l a w  w i l l  
a l s o  s u r v i v e  t h e  e q u a l  p r o t e c t i o n  ^ c l a u s e  o f  t h a  U n i t e d  S t a t e s  
C o n s t i t u t i o n .  H e r r i c k * s  A e r o - A o u a  R e p a i r  v .  D e p a r t m e n t  o f  
T r a n s p o r t a t i o n . 7 5 4  P . 2 d  1 1 1 1 ,  i l l 4 ( A l a s k a  1 9 8 8 ) .  T h s r e f o r s ,  
d i s c u s s i o n  o f  t h e  f e d e r a l  s t a n d a r d  i s  o m i t t e d .

. 3 5 4 ( * .


