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species are "endangered" or "threatened.” It then directs the Secretaries to take
appropriate action to remedy the situation.

The Act, which pre-empts any inconsistent state law, contains a subsistence
exception. Under this exception, Native as well as non-Native subsistence uses by
rural Alaskan residents are not subject to the ESA. The exception permits takings
primarily for subsistence purposes and includes a provision for the non-wasteful sale of
authentic Native articles, handicrafts, or clothing.

3.  The Marine Mammal Protection Act

The Marine Mammal Protection Act (MMPA) was passed in 1972. Act of Dec.
28, 1973, 87 Stat. 885, Pub. L. No. 93-205, as amended (16 U.S.C.A. $S 1531 etseq.).
Although prohibiting the taking or importing of all marine mammals, the Act does
contain a somewhat broad exception for Alaskan Native subsistence uses. As
amended in 1981, the MMPA permits Alaskan Natives who dwell on the coast of the
North Pacific Ocean or the Arctic Ocean to take marine mammals for non-wasteful
subsistence purposes, including the creation of authentic Native handicrafts or
clothing.

As amended in 1981, the Act also prohibits enforcement of all state laws
relating to the taking of marine mammals but requires that the federal government
transfer enforcement back to states meeting certain enforcement requirements. This
exception specifically requires the State of Alaska to incorporate detailed marine
mammal subsistence protections into its fish and game statutes and regulations as a
prerequisite for return of jurisdiction over the regulation of the taking of marine
mammals. Of some interest here is that the statute indicates that should the State of
Alaska resume jurisdiction over marine mammals, the subsistence exception
enforcement currently limited by federal law to Native Alaskans would be broadened
to include all rural Alaska residents.

4. Title VIl of the Alaska National Interest Lands Conservation Act

The Alaska National Interest Lands Conservation Act (ANILCA) is perhaps
best known for its massive land withdrawals and the creation of an integrated set of
national parks and wildlife refuges. Act of Dec. 2, 1980, 94 Stat. 2371, 2422. Less
well known, but perhaps of more immediate importance to Alaskan Natives, is Title
VIl of th** Art. Pub. L. No. 96-487 (16 U.S.C.A. $S 3111 €t $&0.). This title provides
significant protections for the subsistence rights of rural Alaskan Natives. It also
protects subsistence uses of non-Natives who live in rural areas.

By its terms, Title V111 is intended to carry out the subsistence-related policies
and to fulfill the purposes of the Alaska Native Claims Settlement Act. It is in many
senses a "settlement" of the Alaskan Native aboriginal hunting and fishing claims



which were extinguished by that Act. Yet, unlike many such settlements, Title VII
does not afford Alaskan Natives off-reservation or other exclusive rights to hunt and
fish. In place of such exclusive rights, Title VIII establishes protections for
subsistence uses for rural Alaska residents, Native and non-Native alike.

Title VTQ is important for four major reasons. First, it establishes an absolute
priority for subsistence uses over all other competing consumptive purposes. Second,
it guarantees subsistence users access to fish and game on federal land which would
otherwise be closed to hunting and fishing. Third, it requires federal land managers to
incorporate subsistence uses in their land use decision process. Fourth, it establishes
an administrative structure which could potentially serve to increase the
representation of Alaskan Native interests in fish and game management.

Priority

The priority for subsistence uses can be found in Section 804 of Title VIII. 16
U.S.C. $3114. That section states that "Subsistence uses shall be accorded priority
over the taking on such lands [public lands] of fish and wildlife for other purposes.”
The preference, although absolute, has two important qualifications. It only applies to
subsistence uses on federal "public lands" as that term is defined by ANILCA and it
does not limit non-subsistence uses in the absence of some need to conserve or
preserve the biological resource. ld. "Rural Alaska residents" are entitled to the
priority when they engage in "customary and traditional" subsistence uses. 16 U.S.C.
S 3113. Of course, the continued viability of fish stocks or game populations is of
paramount importance under the federal law, and protection of those stocks or
populations has in that sense a "priority" even over subsistence uses.

Access

The access guarantee of Title VIl is similarly straightforward. Section 809,
16 U.S.C. S 3119, requires that the United States provide "reasonable access" to
resources used for subsistence purposes which are located on public lands. ld. This
section permits Alaskan Natives to hunt and fish on lands which would otherwise be
closed to these activities and may place some restraints on land use decisions by
pertinent federal agencies.

Land Use

The provision requiring that land use decisions take into account subsistence
uses can be found in Section 810 of ANILCA. 16 U.S.C. $3120. The section consists
of two parts: The first requires studies and evaluations of subsistence uses. The
second requires detailed findings which incorporate subsistence uses in land use
decisions if the federal agency finds that the land use decisions might "significantly
restrict" subsistence uses.



Structure

Section 805(a) of ANILCA, .16 U.S.C. $ 3105, requires the Secretary of the
Interior to establish six subsistence resource regions in the State of Alaska. The Act
also specifies that each region must have a regional advisory council as well as
subsidiary advisory committees. Under the Act, the councils have the power to review
and evaluate the Interior Secretary's (or the State’s) subsistence management
proposals and to provide forums for interested people to express their opinions and
recommendations on any matter related to subsistence.

The councils could play an important role in the management of subsistence
resources in Alaska. The Secretary of the Interior is required to assign "adequate
qualified staff to th? advisory councils. But more importantly, the Secretary (or the
Stata) is required to accept any council management recommendation unless (1) it is
not supported by substantial evidence; (2) it violates recognized principles of fish and
wildlife conservation; or (3) it would be detrimental to subsistence needs. IS U.S.C. $

3115(C).

In addition to these specific protections, Title VTII is also important insofar as
it encourages the State of Alaska to incorporate similar values in its fish and wildlife
management plans. The real purpose behind Title Vin was to encourage the State to
incorporate meaningful local and regional participation in State fish \nd game board
subsistence decisions. This purpose is effectuated by Section 805(d) of ANILCA, 16
U.S.C. $3115(d). That section permits the State to assume management over fish and
wildlife on federal lands if the State, through laws of general applicability, implements
the ANILCA subsistence definitionl and preference. The State accepted this
invitation and adopted state laws and regulations of general applicability
implementing the pertinent provisions of Title VIII. As a consequence, management
of fish and game throughout the State of Alaska was generally placed in the hands of

the State.

On December 22,1989, the Alaska Supreme Court ruled that Art. V111 of the
Alaska Constitution prohibits limiting the subsistence preference to residents of rural
areas. 6@ MCDOWG|FV. Colllnaworth, Infra at p. 23. The effect of the decision has
been stayed until July 1, 1990, with respect to existing hunting and fishing
regulations. Although the Alaska Legislature has not repealed its subsistence law, the
Supreme Court’s decision in McDowe |, if carried out, will have the same legal effect
If that decision becomes final and operative, the State of Alaska will be out of
compliance with the requirements of ANILCA and will no longer be entitled to

The State's definition of ’ subsistence uses,” which incorporates a definition of 'rural area,” was
ruled inconsistent with ANILCA by the Court of Appeals for the Ninth Circuit (See discussion of
Kenaitze Indian Tribev. Alaska, infra atp. 19).
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manage fish and wildlife on public (federal) iands in Alaska. On April 13, 1990, the
Secretary published in the Federal Register a notice of the federal government's
intent, in view of MCDOWEIl, to assume subsistence management on federal lands in
Alaska if the State is unable to come into compliance with Title VTU of ANILCA by

July 1,1990. 55F ed.R eo. 13922.

It appears unlikely that the State will be able to bring itself back into
compliance by July 1, 1990. Even if the Alaska Legislature succeeds in passing a
Constitutional Amendment, the Amendment would have to be approved by the voters
in November. Therefore, absent a further stay of the MC owell decision, the
Secretary of the Interior will assume management authority over fish and wildlife on
federal lands in Alaska effective July 1,1990.

Judicial Enforcement

Section 807 of ANILCA, 16 U.S.C. $ 3116, places the responsibility for
enforcing the subsistence priority in the hands of subsistence users and the federal
courts. Although earlier versions of Title VIII provided that the Secretary of the
Interior would enforce the priority through an administrative process, the final version
provided for purely private enforcement. Section 807 gives subsistence users a federal
private right of action against the State.

Section 807 specifically empowers the federal courts to enjoin state
enforcement of a regulatory scheme which fails to provide for the subsistence priority
set forth in Secuon 804 of ANILCA. It also empowers the courts to direct the State to
promulgate regulations consistent with the requirements of Section 804. Finally, the
Act provides that, once approved by the federal courts, the regulations will be valid for
the period of time which state law defines as normal for a regulation.

Enforcement of ANILCA’s other provisions is subject to normal judicial
review - federal action is reviewable under the Administrative Procedure Act and
state action under the state Administrative Procedure Act.

1. STATE REGULATION

The State regulates Native subsistence rights in the same way that it regulates
all hunting and fishing. It has created a Board of Fisheries to regulate all fishing
efforts over which it has management responsibility. It has created a Board of Game
to regulate all takings of game in all areas over which it has a similar authority.

As indicated above, the State of Alaska accepted the invitation of Title V111 of

ANILCA and in 1982 assumed primary responsibility for managing fish and wildlife
on federal lands. In accordance with Title VETs requirement that subsistence uses be
given a priority over all other competing uses, the Alaska legislature requires that



subsistence uses be accorded a priority. This purpose is effectuated in AS 16.050.258.
The statute requires that the Boards of Fisheries and Game shall accord subsistence
fishing and hunting a priority over all other fishing and hunting efforts. As discussed
above, the "rural preference" provisions of the 1986 state subsistence-priority law
were held unconstitutional by the Alaska Supreme Court in McDowell v. State, 785
P.2d 1 (Alaska 1989). On remand, the Superior Court must decide whether the rural
preference provisions of the State’s subsistence law are severable. If it determines
that those provisions are severable, the State’s resource managers would be required
to accord priority to subsistence uses by Alaska residents on state lands without
regard to their rural or urban status. If it determines that those provisions are not
severable, subsistence uses would no longer be entitled to preference over other
consumptive uses.

Since enactment of the 1986 subsistence law in May, 1986 (Ch. 52, SLA 1986),
the Alaska Boards of Fisheries and Game have made a number of revisions to
subsistence hunting and fishing regulations. Subsistence hunting regulations are
established In separate sections, on a region-by-region basis and can be found at 5
AAC 78 through 5 AAC 88. Statewide provisions, including definitions relating to
subsistence, are found in 5 AAC 92. Regulations regarding local fish and game
advisory committees and regional councils are found at 5 AAC 96 and 97. Regulations
governing development of subsistence regulations and identification of rural areas are
found in 5AAC 99.

RECENT DECISIONS AND ACTIVE CASES

1 Akutan v, Hodel, sso F.2d 1185 (9th cir. 1989), a5 amended on denial
ofrehearing, cert, denied, 110s. ct. 204 (1989), 0N remand, No. Ass-
701 (D. Alaska) (von der Heydt)

This case was initially filed in December 1985 and involved the interpretation
of Section 810 of ANILCA. Its focus was on "when" the Secretary of the Interior had
to comply with procedures designed to ensure that use and/or disposition of federal
lands would not unnecessarily restrict subsistence uses. The district court held that
Interior erred by undertaking such procedures only when the proposed use or
disposition had a "probability” of significantly restricting subsistence uses. Citing
Village ofGamJbeU v. Hodel, 774 F.2d 1414 (oth cir. 1985) (Gambell Il), the court held

that the procedures had to be followed whenever such use "may" significantly restrict
subsistence uses.

The district court’s decision was affirmed on appeal. Tribal ViIIage of Akutan

V. Hodel, 792 F.2d 1376 (9th Cir. 1986) and the government and the oil companies
titioned for certiorari. Following the Supreme Court’s decision in AmMoco
roduction Co. v. Village of Gambell, 107 s. ct 1396 (1987) (S discussion INfra at p.
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14), the Supreme Court granted their petitions, reversed, and remanded for
reconsideration in light of Amoco, 107 S. Ct. 1598 (1987).

On remand, the tribal villages amended their complaint to allege aboriginal
hunting and fishing rights in the lease sale area. The parties then agreed to a stay of
all proceedings on the aboriginal title claim pending a decision by the Ninth Circuit in
the remand of Amoco Production Co. v. Gambell.  Meanwhile, the State, the tribal
villages, and various environmental organizations sought summary judgment on
claims that the lease sale violated the Outer Continental Shelf Lands Act, the National
Environmental Policy Act, and the Endangered Species Act. On January 22, 1988,
the district court denied the State's claims under the OCSLA and on March 11,1988
denied the NEPA and ESA claims.

On October 5,1988, the Court of Appeals upheld the District Court’s decision
on all counts. It held that the Secretary properly decided not to accept the State’s
recommendations under OCSLA; that the Secretary could remedy any deficiencies in
his Environmental Impact Statement at the exploratory or production stages of
development; and that the Secretary's reasons for rejecting recommendations by the
National Marine Fisheries Service to implement the ESA were not arbitrary or
capricious. AKUutan v. Hodel, seo F.2d 1185 (9th Cir. 1989).

Plaintiffs moved for a rehearing, with a suggestion for rehearing €N banc,
together with a request that the sale be stayed pending rehearing. The motion for
stay was denied as moot shortly after the lease sale was held in mid-October, 1988; the
petition for rehearing was rejected on March 9, 1989, although the Court did modify
its opinion in some minor respects on that date. Thv, State of Alaska’s petition for
certiorari on the OCSLA issues was denied on October 2, 1989. 110 S. Ct. 204.
Meanwhile, Congress imposed a one-year moratorium (until September 30, 1990) on
exploratory activities pursuant to the leases and directed the Secretary of the Interior

to investigate the possibility of buying back the leases.

The tribal villages’ claim of aboriginal hunting and fishing rights remains to be
decided by the district court.

2. Alaska Fish and Wildlife Federation and Outdoor Council, Inc. v.
Dunkel, 829 F.2d 933 (9th Cir. 1987), Cfirli enied, 108 s. ct. 1290
(1988), 0N remand, No. J84-013 Civ. (3). Alaska) von der Heydt)

This case was filed in the Spring of 1984 by the Alaska Fish and Wildlife
Federation and Outdoor Council and the Alaska Fish and Wildlife Conservation Fund
(Conservation Fund). The plaintiffs sought a declaration that two cooperative
agreements (the Hooper Bay Agreement and the 1985 Goose Management Plan)
entered into by the Fish & Wildlife Service, the ADF&G, AVCP and the California



Department of Fish and Gainc violate the Migratory Bird Treaty Act, the notice and
comment provisions of the federal Administrative Procedure Act, the National
Environmental Policy Act, and provisions of ANILCA, 16 U.S.C. S 668dd, which
created the Yukon Delta Wildlife Refuge.

The challenged cooperative agreements grew out of recognition by the federal
and state governments that migratory birds represent an important part of the
traditional Native diet on the Yukon-Kuskokwim Delta. Even though the Migratory
Bird Treaty Act, through the 1978 Fish and Wildlife Improvement Act, permits the
Secretary of the Interior to authorize hunting of migratory birds in the spring and
summer, it requires that the hunting be consistent with the four migratory bird
treaties to which the United States is a party. The 1916 U.S./Canada treaty prohibits
harvest of migratory birds in the spring and summer. Even though the Fish and
Wildlife Service had long assumed that all harvesting of migratory birds between
March 10 and September 1 is prohibited, it adopted a written policy in 1975 stating
that subsistence hunting in Alaska during the closed season would not be punished.
This enforcement policy was adopted in part because the service recognized the
importance of spring waterfowl to Alaska Natives and in part because of the practical
problems of enforcing the game laws in the vast reaches of rural Alaska.

Because of the recent decline of four populations of migratory birds, the U.S.
Fish and Wildlife Service, the Alaska Department of Fish and Game, the California
Department of Fish and Game, and the Association of Village Council Presidents
entered Into a cooperative agreement under which the harvest of those four species
would be minimized in the spring and summer. This plan, known as the Hooper Bay
Agreement, prohibited sport hunting of cackling Canada geese and reduced the
hunting of white-fronted geese and black brants during the 1985 season. Enforcement
was to be a joint effort by the various governmental agencies and local village councils.
During 1984, the parties complied with the terms of the agreement. In 1985, the
Hooper Bay Agreement was replaced with the 198?. Goose Management Plan.

The Conservation Fund initially sought an injunction to prohibit the Fish and
Wildlife Service from agreeing to the taking of migratory birds during the 1984 closed
season. Shortly thereafter, the intervenors (AVCP) filed a cross-claim against the Fish
and Wildlife Service alleging that the 1925 Alaska Game Law rather than the
Migratory Bird Treaty Act governed the subsistence hunting of migratory game birds
in Alaska and until the agency promulgated regulations under the 1978 Wildlife
Improvement Act, Interior had no authority to enforce the Migratory Bird Treaty
Act’s closed seasons. The district court denied the preliminary injunction for the 1984
season. It subsequently ruled that the 1925 Alaska Game Law repealed the Migratory
Bird Treaty Act insofar as it applied to Alaska. The court dismissed all of the other
claims as moot. Memorandum and Order (zan. 24,1985).



On appeal, the Ninth Circuit reversed with respect to the 1925 Game Act,
pointing out that the 1916 U.S./Canadian treaty did not provide for spring and
summer hunting, and thus it could not be authorized under the 1978 Fish and Wildlife
Improvement Act. The court remanded the case to the district court on all of the
original challenges to the plan under the MigTatory Bird Treaty Act, the migratory
bird treaties, the federal Administrative Procedure Act, NEPA and the section of
ANILCA creating the Yukon Delta National Wildlife Refuge. 829 F.2d 933 (9th Cir.
1987). The Supreme Court denied AVCP’s petition for certiorari. 108 S. Ct. 1290
(1988).

On remand, the district court found that by agreeing to language in the
Hooper Bay Agreements which indicated that subsistence hunting for certain species
was "OK" during parts of the period closed to hunting by treaty, the U.S.F.W.S.
adopted a "substantive rule" in violation of the notice and comment procedures
mandated by the APA, 5 U.S.C. 5553. The Court also found that the failure of
U.S.F.W.S. to prepare an environmental assessment of its "substantive rule" violated
the requirements of NEPA. Finally, the Court found that by adopting a substantive
rule authorizing hunting during a period closed to hunting by treaty, the Secretary
acted beyond the scope of his authority and thus violated the Migratory Bird Treaty
Act. Memorandum, and Order @une 29,1988).

Meanwhile, on April 22, 1988, the Regional Director for the Fish and Wildlife
Service announced a new policy on migratory bird hunting in Alaska. The policy is
intended to prevent hunting of cackling Canada or emperor geese at any time; hunting
Pacific white-fronted geese or black brant when they are nesting, raising young, or are
flightless; taking eggs from any of the above four species of geese; using private or
charter aircraft for purposes of hunting migratory birds during closed seasons;
hunting other waterfowl (ducks, geese, swans) when they are nesting, raising youn
or are flightless;, or taking eggs of other waterfowl. The policy states that |Im|t68
harvest of migratory birds for food in unforeseen emergency situations will not be
prosecuted and enforcement of the policy will concentrate on "violations that have the
greatest impact on waterfowl resources.” As an adjunct to this policy, the Service has
announced that it continues to view the Yukon-Kuskokwim Delta Goose Management
Plan as an important element in the conservation of the four species.

On April 29,1988, the Yukon-Kuskokwim Delta Goose Management Plan for
1988, which corresponds with the Service’s recently adopted policy on migratory bird
hunting in Alaska, was signed by the Service and Native Groups in the Yukon-
Kuskokwim Delta. The state fish and game departments from both Alaska and
California also signed the plan. The plan lists priorities the signatories will observe to
enforce the closed season on migratory birds in spring and summer. It calls for a
cooperative effort in monitoring compliance. Reports of violations will be coordinated
with local village governments, which will assist in investigations conducted by the



Service. The Service also agreed to make a "good faith effort to reach agreement with
Canada" on an amendment to the Migratory Bird Treaty. As noted above, that treaty,
signed in 1916, makes most hunting for migratory birds, even for subsistence, illegal.

3. Bobby a Alaska, No. A84-544 Civ. (D. Alaska) (Holland)

This case was filed in November, 1984, by Wasilie Bobby, Sr., individually and
on behalf of the people of Lime Village, a community of about 40 people. He alleged
that the then-existing moose and caribou regulations applicable to the Lime Village
area did not adequately accommodate subsistence uses. Since that time, the Board of
Game modified the regulations in several steps. The regulations ultimately reviewed
by the Court imposed two closed seasons on moose (spring through mid-summer, and
in the late fall) and one closed season on caribou (spring through mid-summer). The
bag limits for residents of Lime Village reviewed by the court were 2 moose and 5

caribou per person.

Plaintiff argued that individual bag limits are not necessary for any
conservation or management purpose in the case of Lime Village and are not
consistent with the village’s historic hunting patterns, Plaintiff asserted that several
good hunters may supply the entire community with meat over the course of the year,
rather than each household hunting for itself. Plaintiff also argued that the then-
existing closed seasons for moose and caribou harvest were not consistent with
ANILCA. Plaintiff asserted that under ANILCA, there should be no closed season
unless necessary to protect the resource. The State’s position was that ANILCA
requires it to provide a "reasonable opportunity” for subsistence uses, but not
necessarily year-round seasons.

Another issue raised in this case was whether people can harvest game or fish
outside the existing regulations and then successfully defend in a criminal case by
asserting that the regulations did not adequately accommodate subsistence uses. This
"subsistence defense" was originally created by the Alaska Court of Appeals in Statev.
Eluska, 698 F.2d 174 (Alaska App. 1985), but its use was prohibited by the Alaska
Supreme Court in State V. EIuska, 724 P.2d 514 (Alaska 1986). The; Supreme Court
held that AS 16.05.920(a), which prohibits taking fish and game unless authorized, is
controlling and is necessary in order to adhere to the constitutionally mandated
sustained yield standard. The court’s ruling followed, but did not refer to, the
legislature’s articulation in May 1986 of that same principle with respect to
subsistence fishing and hunting in AS 16.05.261. The State’s position was that neither
the legislature nor the Alaska Supreme Court prevented people from requesting the
Boards of Fish and Game to change regulations or prohibited people from challenging
existing regulations in civil cases, based on a perceived lack of reasonable opportunity
for subsistence.



The court ruled on pending motions for summary judgment on February 14,
1989, holding that seasons and bag limits are permissible under the State’s subsistence
law, but only when those seasons and bag limits are consistent with customary and
traditional uses. The Judge indicated that he would normally defer to the Board of
Game’s determinations, but refused to do so in this instance, in part because the Board
lacked the necessary data. Due to the constantly changing ground rules governing the
Board of Game at that time, the Board did not perform the analysis required by the
State’s 1986 subsistence law with respect to moaose and caribou subsistence uses in the
Lime Village area. The Court also found that the Board’s available data failed to
support its conclusions. The seasons imposed by the regulations were inconsistent
with a specific finding by the Board of Game that residents of Lime Village had
historically harvested moose and caribou opportunistically throughout the year. The
bag limits were not reconciled with the evidence in the record that the best hunters
from Lime Village did most of the hunting and shared with the other villagers. The
Judge also interpreted the State’s "no subsistence defense” statute as only precluding
a defendant in a criminal proceeding from claiming a subsistence right in gross,
outside of and apart from validly enacted subsistence regulations.

Judge Holland declined to issue a preliminary injunction, but ordered the
State to submit revised regulations by June 15,1989. The Game Board met on April
27 to review the regulations. As a result of the meeting, the regulations were
amended to: (1) lift the individual bag limits; (2) establish a quota of 100 caribou for the
entire village, and allow year round season on caribou, except that cows and calves
may not be taken in the spring or summer; and (3) not impose a moose quota, but
retain closed moose seasons.

The parties agreed to a procedure whereby the plaintiffs could submit
proposals to the Board of Game for consideration and decision at its spring 1990
meeting, for the purpose of providing the Board a further opportunity to review its
regulatory decisions of April 27,1989, and resolve plaintiffs’ remaining objections to
the Board’s action. Because of the MCDOWEIl decision, the Board has deferred
consideration of plaintiffs’ proposals. The Court has retained jurisdiction over the
matter until June 30,1990.

4. Didrickson v. United States Department of Interior, No. A85-336 Civ.
(D. Alaska) (Holland)

This case, formerly captioned in the name of the original plaintiff, Katelnikoff,
was brought pursuant to the Marine Mammal Protection Act of 1972 (MMPA). Both
Marina Katelnikoff and Didrickson sought the return of a number of articles they had
fashioned out of sea otter pelts. The articles were confiscated by federal enforcement
agents on the ground that they were not "authentic native articles of handicrafts and



clothing” within the meaning of the Native handicraft exemption to the MMPA, 16
U.S.C. $1371(b), as defined by controlling federal regulations.

At stake is the proper interpretation of the Alaska Native exemption to the
MMPA and its regulations. The MMPA, enacted in 1972, established a comprehensive
moratorium on the taking of marine mammals but created an exception for the taking
of marine mammals by Alaska Natives for subsistence purposes and for making
"authentic native articles of handicrafts and clothing." 16 U.S.C. $ 1371(b). The
regulation implementing this exemption defines "authentic native articles of
handicrafts and clothing" to include only those items which "were commonly produced
on or before December 21,1972." 50 C.F.R. $18.3.

Plaintiffs argued that the limitation in the regulation was inconsistent with the
MMPA in that it focuses on whether the final craft [{éM produced was traditional
rather than whether the production technlque was traditional. Plaintiffs argued that
an item can be "authentic" even if it was not commonly produced prior to 1972.

In July 1986, Judge Holland rejected these arguments and upheld the validity
of the regulation largely based on deference to agency interpretation. Ms. Katelnikoff
was subsequently dismissed from the lawsuit to pursue her administrative remedies.
After (Ms. (Katelnikoff) Beck lost her administrative hearing as to all items crafted
from sea otter pelts except hats, she moved to intervene in the federal court litigation.

Judge Holland’s decision upholding the regulation as consistent with the
MMPA led Didrickson to amend his complaint to allege that the regulation is
unconstitutionally vague because no one, not even the enforcement agents, can
determine what is permitted by the regulation. Sea otter use by Natives has been
limited since the mid-1700’s due to bans imposed by the Russians and then by the
United States and also due to population declines caused by Russian overhunting, and
it is difficult or impossible to determine exactly what use Natives made of sea otter at

that time.

Didrickson moved for summary judgment on the constitutional claim, and the
government moved to dismiss. In denying the government’s motion to dismiss, Judge
Holland indicated that problems with the regulation and its enforcement call for an
administrative resolution. In response, the Fish and Wildlife Service instituted a
formal rulemaking proceeding on November 11,1988, 53 Fed. Reg. 45788, proposing
to change its regulatory definition to totally prohibit Native use of sea otter for
handicrafts and clothing based upon its conclusion that there had been no recent use of
sea otters by Natives and no recent sales of sea otter items. Public hearings were held
in several coastal villages in October, 1989, and the comment period was extended

until November 30,1989.



Despite over a thousand written comments opposing the proposed rule, the
Fish & Wildlife Service issued an interim rule on April 20,1990, amending 50 C.F.R. S
18.3 to prohibit the take of sea otters for the purpose of creating and selling
handicrafts and clothing. 55 Fed. Reg. 14973. The Service has stated that it will
inidate another rulemaking process for the purpose of replacing the interim rule with
a final rule after a management plan for the northern sea otter has been completed. It

projects completion of such a plan in 1992.

Meanwhile, Judge Holland has requested status reports from the parties by
May 21,1990.

5. Gambell v, Lujan, sso F.2d 1273 (9th cir. 1989), petition for
rehearing denied, on remand, No. 85184 (D. Alaska) (von der Heydit)

On March 4, 1983, the tribal villages of Gambell and Stebbins sued the
Secretary of the Interior alleging that he had violated either their aboriginal hunting
and fishing rights or Section 810 of ANILCA in holding Outer Continental Shelf Lease
Sale 57. Oil companies interested in bidding on the sale intervened.

The Tribes’ principal claim was that ANCSA and Title VTII of ANILCA had to
be consistently interpreted by the Secretary. ANCSA extinguished Native hunting
and fishing rights "in Alaska.” Title V111 applies to Native hunting and fishing rights

"in Alaska." The Tribes argued that the two acts had the same geographic scope. If
both acts applied only within the territorial boundaries of the State, then they retained
their aboriginal hunting and fishing rights outside tiie territorial boundaries.
Alternatively, if both acts applied outside the territorial boundaries of the State, then
the Secretary had violated Section 810 in holding the sale.

Judge von der Heydt granted summary judgment to the government and the
intervening oil companies and dismissed the suit. The Ninth Circuit reversed in part
and affirmed in part. It held that ANCSA applies to the OCS and operated to
extinguish aboriginal hunting and fishing rights in this area. It also held that
ANILCA applied to the OCS and since the Secretary had not complied with Section
810 of ANILCA, the court reversed and remanded for a determination as to whether
the sale should be voided. Gambellv. Clark, 746 F.2d 572 (oth cir. 1984) {Gambell |).

In April, 1985, a companion case, Gambell v. Hodel, was filed challenging OCS
Lease Sale 83 in the Navarin Basin, alleging both that the Secretary had failed to
comply with Section 810 of ANILCA in holding the sale as well as that the Secretary's
decision to lease the area violated his trust responsibilities to protect subsistence uses
and resources.

The plaintiffs in both cases moved the district court for a preliminary
injunction against exploratory drilling pending the district court's determination on



the merits. The motions were consolidated. Although the district court found that tiie
Department of the Interior did not comply with Title VIII of ANILCA in holding the
lease sales, it ruled that a preliminary injunction was not warranted. The court
reasoned that the nation’s quest for new oil and gas resources and energy
independence outweighed the harm that might result to subsistence users from
continued exploratory activities on the leases.

On appeal the Ninth Circuit reversed the district court, finding that the tribal
villages had a certainty of prevailing on the merits and ordered the oil companies to
immediately cease all operations in the leased area:, Its ruling rested on the principle
that under Section 810 the national interest in the subsistence lifestyle of Alaskan
Natives outweighs the competing interest in the rapid development of OCS ail leasing
in Alaska. Gambell v, Hodeﬁe774 F.2d 1414 (9th Cir. 1985) (GambeU. U).

The government and the oil companies petitioned for certiorari. The tribal
villages cross-petitioned on the aboriginal title issue decided in Gambell 1. The
Supreme Court granted both petitions and reversed the lower court’s holding that
ANILCA applied to the OCS, vacated the ruling that ANCSA applied to the same
area, and remanded the case for further proceedings on the aboriginal title claim.

Amoco Production Co. v. Gambell, 107 s. ct. 1396 (1987).

On remand, the Court of Appeals reversed the district court’s original
judgment in Gambell |, holding that aboriginal subsistence rights of Alaska Natives in
the OCS were not extinguished by ANCSA.. It also rejected the Secretary’s and the ail
companies’ arguments that (1) the federal government’s paramount interests in the
OCS extinguished aboriginal rights; (2) that the United States had not assumed
sufficient control over the OCS so as to constitute sovereignty which requires
recognition of aboriginal rights; and (3) that recognition of aboriginal rights would be
inconsistent with principles of international law.

On remand, the district court must decide (1) whether the Villages possess
aboriginal rights in the OCS; (2) if so, whether the drilling and other activities by the
oil companies will interfere significantly with the Villages’ exercise of those rights;
and (3) whether the Outer Continental Shelf Lands Act extinguished aboriginal
subsistence rights in the OCS. Gambell v. LU]an, 869 F.2d 1273 (9th Cir. 1989)
(Gambell TH) Preliminary discovery is proceeding on these issues.

6. Hanlon 0. Barton, No. 388-025 Civ. (D. Alaska) (von der Heydt)

This case was filed in July 1988 on behalf of six Native residents of Hoonah
and one non-Native resident of Angoon, all of whom hunt near Hoonah. Two of the
Hoonah-area Tlingit clans are represented in this action, one by its chiefand the other
by a senior clan member. All depend for their subsistence food needs on the resources,
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particularly the deer, of the Tongass National Forest. Plaintiffs suit, which has
proceeded in two phases, initially attacked a Forest Service decision to authorize four
years of clearcut logging and roadbuilding on public lands near Hoonah without first
holding the hearings and making the findings required by Section 810 of ANILCA, 16
U.S.C. $3120. That statute requires Federal agencies to consider the effects of major
land use decisions on subsistence. If a proposed action may impose significant
restrictions on subsistence uses of the public lands, the Federal agency involved must
make specific findings that the action is necessary consistent with sound management
of public lands, that it involves the minimal amount of public lands, and that measures
will be taken to minimize the adverse effects on subsistence resources and uses.

In July, 1988, plaintiffs filed a motion for preliminary injunction. The Alaska
Pulp Corporation, the principal beneficiary of the logging program, intervened in the
case. Plaintiffs argued that the Forest Service applied the wrong legal standard to
determine whether the timber development in the Hoonah area may significantly
restrict plaintiffs' subsistence uses. They also asserted that the agency failed to
consider the impacts of related actions, and, on the basis of information available to it,
was compelled to conclude that its logging program would result in significant
restrictions to subsistence uses, thus invoking the findings requirements of ANILCA,
Section 810(aXIX3). Plaintiffs also alleged violations of the National Environmental
Policy Act, the National Historic Preservation Act, and the Administrative Procedure

Act.

On November 14, 1988, the dis*rict court denied the plaintiffs’ request for a
preliminary injunction. Although the court ruled that plaintiffs were likely to prevail
on the merits of four of six claims, it found insufficient proof of irreparable harm. The
Court suggested comprise on the terms of an injunction pending Forest Service
compliance with ANILCA and NEPA. Unable to reach agreement, the plaintiffs filed
an appeal and moved the district court for an injunction pending appeal. Prior to the
hearing on plaintiffs' motion, the parties agreed to the entry of an injunction.

The injunction required the Forest Service to hold subsistence hearings in
Hoonah and to prepare a supplemental environmental impact statement. Pending the
hearings and supplemental analysis, the injunction prohibited timber cutting, road
building and the creation of a log dump in important subsistence areas near Hoonah.
In August 1989, during the height of the Hoonah subsistence season, the agency held
the subsistence hearings in Hoonah and other villages throughout northern, southeast

Alaska.

In November 1989, the Forest Service issued its supplemental environmental
analysis and decision. The agency’s supplemental EIS documents that timber
development activities around Hoonah may significantly restrict plaintiffs' subsistence
uses of all species in one area near Hoonah and of deer, brown bear, and marten in



another area. The agency then found that its long-term timber contract with Alaska
Pulp Corporation makes it necessary to continue intensive timber development in
areas it agreed are important to meet plaintiffs' subsistence food needs. It also found
that the development involved the minimal amount of public lands and that closure of
new spur roads, pre-cominercial thinning, and recommendations to the Alaska Board
of Game to reduce the sport bag limits for deer were adequate mitigation measures.
The decision also authorized APC to cut more timber during 1990 than it has ever cut
in a single year since operations began under its contract in 1961.

On March 2,1990, plaintiffs filed a motion for a preliminary injunction. They
allege that the Forest Service's necessity and mitigation findings fail to comply with
ANILCA, Section 810{&X1M3). They request that the court enjoin all activities in
areas close to Hoonah until the agency makes the proper findings and requires
uniform 100 foot buffer strips on most anadramous fish streams. The court
consolidated this case with Tenakee Springs v. Clough (eep. a2infra), and ordered the
parties to negotiate. They were unable to reach agreement. In mid-April, plaintiffs
moved for a temporary restraining order. On April 26, 1990, the court heard oral
argument on the requests for a preliminary injunction and temporary restraining
order. Following oral argument, the court denied the request for a T.R.O., but stated
its intention to issue a decision on the consolidated requests for preliminary injunction
in the near future.

7. John 0. Alaska, No. A85-698 Civ. (D. Alaska) (Ho* _nd)

This case was filed in December, 1985, by Katie John, Doris Charles, and the
Mentasta Village Council, Since 1964, the State limited subsistence fishing in the
Copper River Basin to that portion of the Copper River below its confluence with the
Slana River. In 1984, Katie John and Dons Charles, residents of Mentasta and Dot
Lake, respectively, requested the Board of Fisheries to open a subsistence fishery at
the old village site of Batzulnetas, where the proponents have pendmg and patented
(respectively) Native allotments. The board rejected the proposal, voicing concerns
about fishing on stocks of fish at or near their spawning grounds (“terminal fisheries").
This lawsuit followed.

Plaintiffs claim that the Batzulnetas site is a customary and traditional
subsistence salmon fishing site and that closure of this area is not required to protect
sustained yield. The case involves a complex river system (the Copper River, in which
there are at least 124 separate sockeye salmon stocks).

Questions are raised regarding what constitutes a "reasonable opportunity” to
obtain subsistence salmon and whether this is the applicable standard under ANILCA,
what steps the State must take to determine whether a fishery can be conducted
without jeopardizing sustained yield, and what standard of review the federal court



should apply in reviewing State subsistence regulations, among others. There is also a
question of whether the State of Alaska has jurisdiction to regulate fish uses on a

Native allotment

After completion of extensive discovery and filing by plaintiffs of a motion for
summary judgment, the parties entered into a stipulation in 1987 to stay the case
pending the Board of Fisheries’ review of a new proposal from plaintiffs for a
subsistence fishery. The State agreed to allow plaintiffs a carefully structured interim
subsistence fishery for the 1987 season.

In its winter 1987-88 meeting, the board acted on plaintiffs’ proposal and
found that the existing subsistence fishery for the Copper River provided a
"reasonable opportunity” for plaintiffs to meet their subsistence uses; however, the
board also found that a subsistence fishery in excess of "reasonable opportunity” could
be authorized at Batzulnetas without jeopardizing sustained yield. The board adopted
a regulation establishing a subsistence fishery at Batzulnetas and setting the season,

methods of take, and scope of this new fishery.

Plaintiff's filed a motion for a preliminary injunction seeking more fishing
opportunities for the summer of 1989 than the 2-3 1/2 days provided for in the
regulations. On June 6, 1989, Judge Holland granted the plaintiffs’ request for a
preliminary injunction by enjoining the enforcement of the existing regulations and in
lieu thereof, ordered that plaintiffs could take salmon from June 1 through September
1 or until 1,000 sockeye salmon were taken, whichever occurred first. The State was
further ordered to undertake studies of the subsistence fishery at Tanada Creek and
plaintiffs' subsistence use of salmon so as to be in a position to perform the subsistence
fisheries analysis required by AS 16.05.258 with respect to the Tanada
Creek/Batzulnetas fishery.

Cross motions for summary judgment were also filed on whether the new
regulations are adequate under ANILCA. On January 19,1990, the Court ruled that
in refusing to permit the subsistence fishery, the Board of Fisheries had not taken the
steps and made the findings necessary under the State Subsistence law and ANILCA.
The Court therefore directed the Board to adopt new regulations consistent with state
law. The State took the position that because of McDowell, the Board of Fisheries
couid not adopt new regulations and suggested that the parties agree to another
preliminary injunction for the 1990 fishing season. When the parties were unable to
reach agreement on the terms of an injunction, the plaintiffs moved for a preliminary
injunction. The motion is still pending.



8.  Kenaitze Indian Tribe 0. State of Alaska, seo F.2d 312 (9th cir. 1989),
cert, denied, 100s. ct. 3187 (1989), 0n remand, No. A86-367 Civ. (D.
Alaska) (Holland).

This case was filed on July 15,1986, under S 807 of ANILCA by the Kenaitze
Indian Tribe. The plaintiff members consist of the descendants of aboriginal
inhabitants of the Cook Inlet area. The Tribe alleged that th$ State’s definition of
"rural area" in its 1986 subsistence law, Ch. 52, SLA 1986, was inconsistent with the
meaning of the term "rural" in Title VIII of ANILCA. Sections 803 and 804 of
ANILCA provide an absolute hunting and fishing priority for rural Alaska residents.
The State’s definition of "rural area* extended the priority only to those ~ho live in "a
community or area of the state in which the noncommercial, customary, and
traditional use of fish or game for personal or family consumption is a principal
characteristic of the economy of the community or area." Plaintiff claimed that the
term "rural” had to be given its ordinary meaning - that of a geographic area with a
small population - and that it could not be defined so as to restrict the priority to only
those who live in an area where subsistence activities are a principal component of the
economy. It was their position that tribal members living on the Kenai Peninsula are
rural residents and their customary and traditional harvests of fish and game for
subsistence uses are entitled to preference over competing non-subsistence uses.

Plaintiff filed a motion for preliminary injunction in July 1986. On August 14,
1986, the State of Alaska filed a motion to dismiss, arguing that Section 807 of
ANILCA does not confer jurisdiction upon the federal court to hear a challenge to the
State’s "laws of general applicability” (i.e., statutory provisions that comply with
Section 805 and allow the State to have management jurisdiction over subsistence uses
on federal lands). The State argued that $807 only grants jurisdiction to challenge the
State’s implementing_regulations. The court denied the State’s motion to dismiss.
Memorandum ofDecision, February 13,1987.

In the meantime, the Tribe filed a motion for partial summary judgment and
the State filed a cross motion for summary judgment on the underlying question of
whether the state statutory definition of "rural area” complied with ANILCA. On July
9, 1987, Judge Holland denied the Tribe's request for a preliminary injunction and
granted the State’s motion for partial summary judgment, Essentially deferring to
the State’s interpretation of the term "rural" (and the Department of the Interior’s
"approval' of the State’s 1986 subsistence law), the court found that the State’s
definition i f "rural area" was not inconsistent with Section 804 of ANILCA.

On October 24,1988, the Court of Appeals reversed the lower court’s denial of
the Tribe’s request for a preliminary injunction. The court first concluded that it owed
no deference to the interpretation adopted by the Department of the Interior or the
State of Alaska. Interpreting the statute’s meaning de NOVO, it found that Congress



used the term "rural” in its plain and ordinary sense to refer to areas of Alaska that
are "sparsely populated.” It noted that adopting the State’s "contorted definition" of
rural would "materially change the sweep of the statute . . . and lead to an
inconsistency within the statute.” Relying on Amoco Production Co. v. Gambell, 107 S.
Ct. 1396 (1987), the court refused to resort to the legislative history of ANILCA in
search of a contrary meaning. Concluding that the State’s definition of rural was
inconsistent with ANILCA, the court reversed and remanded the case to the district
court for entry of a preliminary injunction.

On denial of the State’s petition for rehearing, the Court of Appeals amended
its decision on January 4, 1989, to specifically address the State’s argument that
article IV, $4 of the U.S. Constitution and the Tenth Amendment preclude a federal
court from ordering a state to amend its laws to make them consistent with ANILCA.
The Court noted that this proposition had no application since the court did not
purport to be directing the state to amend its laws: "it is free @ eschew any further
entanglement with the federal government by advising the Department of the Interior
that it is withdrawing from its role in administering ANILCA." The Supreme Court
denied the State’s petition for certiorari on June 19,1989. 109 S. Ct. 3187 (1989).

Following remand of the case, Judge Holland entered a preliminary injunction
ordering the State "to elect, on or before May 15, 1989, whether it will or will not
afford plaintiff on an interim basis priority over all other consumptive uses for the
subsistence use of hooligan and all species of salmon on the Kenai Peninsula.”
Prellmlnary Injunctlon, April 26, 1989, at 10. Assuming it elected to continue to
comply with ANILCA, the court ordered the State to afford the Kenaitze a priority
over all other consumptive uses, for the subsistence use of hooligan and all species of
salmon. To that end, the Board of Fisheries was directed to adopt emergency
regulations to effect such priority. The court gave the parties the alternative of
entering into a consent preliminary injunction to the same general effect.

On May 31,1989, Judge Holland approved a "Consent Preliminary Injunction™
which allowed members of the Tribe domiciled on the Kenai Peninsula to fish with a
single net for all species of salmon between June 15 and September 15,1989, and for
hooligan between October 1, 1989 and November 30,1989. The fishery was confined
to the Kenai River 1/4 mile upstream from the Warren Ames Bridge, including Birch
Island, downstream to the mouth, and including those waters normally closed to
commercial salmon fishing adjacent to the mouth of the river. The Tribe was given a
quota of 5000 salmon, not to include more than 600 chinook. Judge Holland
subsequently rejected two challenges to the consent preliminary injunction. _Alaska
Fish and Mldllfe Conservation Fund and Alaska Fish and WWdIl e Federation and
Outdoor Council v. State ofAlaska, No. 189-008 civ. (D. Alaska) and Mills v. Kenaitze
IRA Council, No. A89-268 Civ. (D. Alaska).



In the meantime, the Governor sought an amendment to ANILCA which
would have inserted the State’s definition of "rural® into ANILCA. The House
Interior and Insular Affairs Committee was scheduled to consider the merits of the
legislation on May 24, 1989, but opposition from the Native community caused
Congressman Young to pull the bill before any action could be taken. Discussions
between representatives from the Governor’s office and Native leaders on a possible
legislative solution were halted when the Supreme Court of Alaska rendered its
decision in McDowell.

On April 27, 1990, Judge Holland approved another preliminary injunction
allowing the Kenaitze to operate a single tribal subsistence fishing net during the 1990
fishing season. In a separate order, he found that the Court of Appeals did not hold
that the entire Kenai Peninsula is rural as a matter of law, but rather provided its
definition of the term "rural" as employed by Congress in ANILCA. Judge Holland
concluded that it was up to the court and the Alaska fisheries regulators to apply that
definition. As between the Board of Fisheries (or Joint Boards) and the court, Judge
Holland held that it was the job of the Boards and not the court to determine what
portions of the Kenai Peninsula are rural in accordance with the interpretation of. the
term "rural” by the court of appeals.

With respect to whether the Kenaitze have customary and traditional uses of
salmon on the Kenai Peninsula, Judge Holland found that the Board of Fisheries had
never accomplished the analysis of specific Kenai Peninsula salmon stocks required by
AS 16.05.258. He concluded that should the matter be referred back to the Board of
Fisheries for enactment of appropriate regulations, the Board would be ordered "to
effect the analysis required by AS 16.05.258 for those portions ol the Kenai Peninsula
which are determined to be rural in accordance with the then-operative definition of
‘rurar. Order, April 17, 1990, at 10-11. All further proceedings in the case have
been stayed until July 1,1990.

o. Kitka v. State ofAlaska, No. A89-276 Civ. (D. Alaska) (Holland)

In January, February and March, 1989, the Board of Fisheries found that
Sitka residents had not engaged in customary and traditional uses of fish and shellfish
species, other than sockeye salmon and herring, including herring roe and
promulgated regulations which deny priority for subsistence uses of shellfish, ground
fish (including halibut), the remaining 4 species of Pacific salmon and all varieties of
other finfish. On June 30, 1989, a class composed of all residents of the unified City
and Borough of Sitka, Alaska, filed suit challenging the regulations as arbitrary,
capricious and unreasonable and violative of Section 804 of ANILCA. They also allege
that these restrictions are unconstitutional under the federal Constitution.



In denying the plaintiffs’ motion for class certification, the Court = on its own
initiative - indicated that it might find parts of the City and Borough of Sitka to be
non-"rural." Subsequently, again on its own initiative, the Court issued an order
stating that in view of the MC OWell decision it would take no further action in this
case until July 1,1990.

10. Kwethluk IRA Council 0. State of Alaska, No. A90-107 (D. Alaska)
(Holland)

This case was filed after the Board of Game in March, 1990, rejected an
emergency petition form the Kwethluk Tribe for an immediate, limited subsistence
hunt of the Kilbuck Mountain caribou herd. The Board attempted to base its decision
on the sustained yield principle. On April 4, 1990, the federal court granted a
preliminary injunction requiring the S'-ate to make available to the Tribe, between
April 5and April 15, a subsistence hu;:;, with a quota of 50 caribou.

The Court rejected the Board’s sustained yield determination because die
State did not have a game management plan for the Kilbuck herd and the Board had
not adopted "an articulated and evenly applicable definition of sustained yield." The
court criticized the Board for acting "in all ad hoc fashion, as though it had unfettered
discretion to decide what meaning it would attribute to the sustained yield issue in any
particular case." The court found that a hunt of 50 animals would not adversely affect
the herd, and that Kwethluk had demonstrated an urgent need for the meat.

11 Morry V. State & W”SOH, No. 2BA-87-83 (Superior Court) (Jeffery)
(Jury trial demanded)

This civil rights action was filed on July 9,1987 in Superior Court at Barrow,
seeking declaratory relief and damages for abuse of process, malicious prosecution,
breach of duty under the federal and state subsistence laws, racial discrimination, and
denial of due process. Plaintiff, a resident of Anaktuvuk Pass, alleges that Wilson, a
state game warden, wrongfully filed a criminal complaint against plaintiff charging
him with four technical game violations related to his taking of a grizzly bear for
subsistence uses. A state prosecutor declined to prosecute the case and dismissed the
charges. Plaintiffalso challenged, under both ANILCA and the State Subsistence law,
the $25 tag fee and the hide and skull sealing requirements as applied to the
subsistence hunting of grizzly bears.

Defendants filed a motion to change venue from Barrow to Fairbanks, on the
ground that a Fairbanks trial would be less expensive and more convenient. Plaintiff
opposed the motion, arguing that he had a right to trial before a jury drawn from his
general community. By memorandum decision of March 14, 1988, Judge Jeffery
denied the motion for change of venue. Among other things, he held that "the



presence of Anaktuvuk Pass in the Second Judicial District expresses long-standing
cultural and political realities" and was not, as defendants suggested, merely the "flick
of some cartographer’s pen.” The judge concluded that Barrow "include[sj significant
elements of the community of Anaktuvuk Pass because of the large number of Inupiat
Eskimo subsistence hunters in Barrow. A jury drawn from the Fairbanks community
would not meet this standard.”

Plaintiff has filed a motion for partial summary judgment on the validity of the
grizzly bear regulations. On October 6,1989, the Kwethluk IRA moved to intervene

with respect to the challenge to the tag and sealing requirements.

12. McDowell v. Collinaworth, 785 p.2d 1 (Alaska 1989), 0n remand, No.
3AN-83-1592 Civ. (Alaska Superior Court) (Carlson)

On December 22, 1989, the Alaska Supreme Court ruled that Article VIl of
the Alaska Constitution prohibits limiting eligibility for subsistence uses to residents of
rural areas. Specifically, the Court held that providing rural Alaska residents special
subsistence privileges violates Article VO, $ 3, 15 and 17 of the Alaska
Constitution. Section 3 reserves fish and wildlife in their "natural state" to the people
of Alaska for "common use.” Section 15 prohibits the Legislature from creating a
fishery allocation system that results in an "exclusive right or special privilege of
fishery." Section 17 requires statutes governing hunting and fishing to "apply equally
to all persons similarly situated.” The case was remanded to the Superior Court "with
instructions to issue a declaratory judgment that the rural preference of ch. 52 SLA
1986 is unconstitutional and to take such further action as may be appropriate.” 785
P.2d at 12.

The Supreme Court stayed the effect of its decision until July 1, 1990, with
respect to existing hunting and fishing regulations. It subsequently denied AFN’s and
the State’s petitions for rehearing.

On remand, the State of Alaska has asked the Superior Court to decide
whether the Supreme Court intended to invalidate the entire subsistence priority or
only the rural residency limitation. Both the State and the plaintiffs have taken the
position that the "rural preference" provisions of the 1986 law are not severable, and
that the Supreme Court invalidated the entire subsistence law. Plaintiffs in various
cases pending in federal district court have moved to file an amicus brief on the
severability issue, arguing that the "rural preference" provisions of the State’s
Subsistence law are severable, and that the law continues to have legal effect, i.e., that
the State’s resource managers are required to accord priority to subsistence uses by
Alaska residents without regard to their rural or urban status The Court has been
urged to resolve this issue no later than mid-May since in February the Board of Game
deferred approximately 100 subsistence proposals from its scheduled March meeting



to be taken up in May or June, depending on the Court's ruling on the severability
issue.

The effect of the Supreme Court’s decision is to place state law out of
compliance with the rural subsistence priority mandated by Title V111 of ANILCA. If
no remedy is found by July 1,1990, the Secretary of the Interior will assume fish and
game management on all federal public lands and waters in Alaska. The geographical
extent of the Secretary’sjurisdiction and the details of his management system remain

to be decided.
13. Native Village of Dot Lake o. State of Alaska, No. 4ra-89-997

(Superior Court) v~ teinkruger)

In April, 1989, the plaintiff submitted a petition to the Board of Game asking
that its members be allowed to take 3 moose between then and September to meet
their subsistence needs. On April 27, 1989, at a meeting in Anchorage previously
scheduled to comply with the federal court order in BObby V. Alaska, No. Asa-544 civ.
(D. Alaska, Feb. 14, 1989), the Board of Game discussed plaintiffs petition and
received testimony from plaintiffs president, but refused to consider the petition on
the merits. The petition was rejected on the grounds that it did not qualify as an
"emergency"” under 5 AAC 96.625(f).

Plaintiff filed suit on June 15, 1S89, challenging the Board’s anti-petition
policy on two grounds. First, plaintiff argues that the policy conflicts with the
Administrative Procedure Act, AS 44.62.220 and -.230, which gives plaintiff and any
other "interested persons" the right to petition the Board for the adoption or repeal of
a regulation at any time, regardless of the existence of an emergency. Second,
plaintiff argues that the regulation is inconsistent with the Board’s statutory duty to
accord priority to subsistence uses, and especially to respond to subsistence-
deprivation emergencies. In addition to the anti-petition policy, plaintiff has
challenged the validity of the regulations which govern the subsistence needs of
plaintiffs members with regard to the taking of moose. Those regulations impose
seasons and bag limits for subsistence hunters which are identical to those governing

sport/trophy hunters.

On September 19,1989, the plaintiff moved for summary judgment, asking the
court to issue a declaratory judgment invalidating 5 AAC 96.625(f) (the anti-petition
policy) and 5 AAC 88.045(3) (season and bag-limit restrictions on subsistence moose
hunting by Dot Lake residents in Game Management Unit 20(D).



1a. Native Village of Dot Lake 0. Alaska, No. A90-001 Civ. (D. Alaska)
and Kluti Haah Native Village of Copper Center o. Alaska, No. Ago-

004 Civ. (D. Alaska) (Holland)

These cases were filed the first week of January, 1990, when the Alaska
Department of Fish and Game, after the McDowell decision, issued emergency orders
closing the winter Dot Lake subsistence moose hunt and the winter Nelchina
subsistence caribou hunt. The hunts were reinstated when the Alaska Supreme Court
stayed the effect of its MCDOWEIl decision until July 1, 1990. The plaintiffs in both
cases allege that existing restrictions on their subsistence hunting violate ANILCA;
they also allege that they have a constitutional right to engage in subsistence hunting.

15. Native Village of Tanana 0. COWper, No. F83-034 Civ., and Tanana
Chiefs Conference, Inc. v. Cowper, No. F83-402 Civ. (D. Alaska)
(Kleinfeld)

These cases were filed in 1983 and present the issue of whether the State’s
prosecution of five residents of Tanana and two residents of Ruby for taking a moose
during closed season violates Section 804 of ANILCA. The cases were consolidated by
the court, and both parties filed summary judgment motions. The motions focused on
whether the areas involved were Indian country; whether there were exemptions from
State authority over fish and game for Native activities sponsored by a Native council;
whether P.L. No. 280 precludes State regulation of Native fishing and hunting; and
whether there was any interference with subsistence rights under ANILCA or with
First Amendment rights.

On November 6,1987, the court ruled as follows:

1) That ANILCA'’S subsistence protections are limited to direct personal or
family consumption or barter or customary trade; and plaintiffs presented no evidence
that the taking was for one of these reasons. Judge Kleinfeld also found that there
was no evidence that the takings took place on the lands to which ANILCA applies.

2) The court declined to rule on whether Tanana or Louden are Indian
country because plaintiff failed to present any evidence about where the takings took
place. Also, the court declined to rule on whether State authority may be exercised
within Indian country, until the predicate - a showing of where the events took place -
was made. Judge Kleinfeld noted that based upon the record, he was inclined to think
that Tanana was not Indian country and not a dependent Indian community, but it was
not necessary for the court to reach that issue.

3) The court found that Tanana Chiefs has standing to assert the rights of
individual Natives, citing UAWV. Brock, 106 s. ct 2523 (1986).



4) Aa to P.L. 280, Judge Kleinfeld held that the exemption from state
criminal laws contained in 18 U.S.C. S 1162(b) for hunting and fishing rights of
Natives under "Federal treaty, agreement, or statute" does not apply where there is
no treaty or statute. He concluded that the State may exercise jurisdiction over fish
and game offenses even in Indian country in the Tanana area. The court based its
ruling in part on Kake v. Egan, 369 U.S. 60 (1962) which it construed to hold that off-
reservation hunting and fishing is subject to state regulation. The court further held
that California v. GCabazon Band of Mission Indians, 107 s. ct. 1083 (1987), did not
apply because this case involved criminal offenses, unlike the regulatory bingo
offenses at issue in CaJbazon.

5) The judge denied plaintiffs’ motion for summary judgment on the
freedom of religion issue, finding that proof was lacking of several essential elements
of the claim, in particular the religious nature and necessity of memorial potlatches.

In 1089, Native Vlllage of Tanana was dismissed by stipulation. The village
submitted a proposal to the Boa7d of Game, asking that subsistence regulations be
adopted allowing the commuijiityjo take moose for a traditional festival, Nuchalwoyya.
During its March 1989 meeting, the board found that the community had a customary
and traditional use of moose for that purpose, and adopted the requested regulation.

In 1988, the state filed a motion for summary judgment in 1aNnana Chiefs
Conference on the outstanding equal protection and due process claims. At issue was
the lack of regulations allowing memorial potlatches. Tanana Chiefs Conference never
petitioned the Board of Game to authorize that use as a subsistence use. In response
to the state’s motion, TCC again raised the freedom of religion issue, basically
contending that the equal protection and due process arguments must be viewed with
strict scrutiny by the court because of the first amendment. The state’s position is that
plaintiff still has not demonstrated the religious nature and necessity of memorial (as
contrasted to funeral) potlatches. Following oral argument in June, 1989, Judge
Kleinfeld dismissed all of the outstanding constitutional claims with the exception of
the religious freedom claim and requested cross-motions for Summary Judgment on
that issue. On March 15,1990, Judge Kleinfeld entered final judgment in favor of the
State on the religious freedom claim, based largely on Lyng V. Northwest Indian
Cemetery Protective Ass™, 108s. ct. 1319 (1988).

16. . Natural Resources Defense Council, etaL, v. Lujan, civ. No. 89-2345-
JHG and Gwich’in Steering Committee V. Lujan, civ. No. 89-2393-JHG (D.D.C.
filed August 28, 1989) (Cases consolidated by order of Judge Joyce Green on
December 18, 1989)

This is an action by the Natural Resources Defense Council, a coalition of
environmental organizations, and the Gwich’in Steering Committee, an incorporated



association of Gwich’in Athabascan tribes in Alaska and Canada, challenging the legal
adequacy of a Legislative Environmental Impact Statement and Report to Congress
(LEIS) regarding whether to allow oil and gas development in the 1.5 million acre
coastal plain of the Arctic National Wildlife Refuge ("the coastal plain®) prepared by
the Secretary of the Interior ("the Secretary"). Plaintiffs seek a declaration that: (1)
this document does not comply with Sections 810 and 1002 of the Alaska National
Interest Lands Conservation Act (ANILCA), 16 U.S.C. 3120, 3142, and the National
Environmental Policy Act (NEPA), 42 U.S.C. 4331, €. 0, and (2) that the
Secretary’s conclusions in the LEIS, recommending thct Congress allow full oil and
gas leasing in the coastal plain, were arbitrary and capricious and not supported by the
evidence presented in the body of the LEIS, in violation of the Administrative
Procedure Act. Plaintiffs further seek an injunction requiring the Secretary to revise
the LEIS to correct his violations of law.

Plaintiffs seek to protect the use rights of their members in ANWR. The
Gwich’in tribes’ claims center on subsistence use of the Porcupine Caribou Herd as it
may be impacted by ANWR development. NRDC’s members claim subsistence and
recreational use impacts. Both plaintiffs allege harm to their public participation
rights in that the LEIS was supposed to enable the public to participate meaningfully
in the ANWR development debate. Plaintiffs allege that flawed and incomplete data
and analyses produced in the LEIS frustrated the plaintiffs’ participation rights.

17. Payton 0. State, 3AN-88-12223 Civil (Alaska Superior Court) (Ripley),
appealpending, No. s-3377 (Alaska Supreme Court)

This case was filed in 1988 and challenged the finding by the Board of
Fisheries that residents of the Skwetna area (a rural area across Cook Inlet from
Anchorage) did not have customary and traditional uses of salmon, and consequent
failure to adopt subsistence regulations for that area.

Plaintiffs alleged a number of violations: (1) that the finding was arbitrary
and capricious, because the Board of Game had authorized subsistence moose hunting
there, (2) that the finding was not supported by the record; (3) that the action
violated AN ILCA (though the case was filed in state court); (4) that the board used an
impermissible durational residency requirement; (5) that the board applied its criteria
in a way that discriminates on the basis of race (in favor of Alaska Natives); and, (6)
that the composition of the board violated due process, because of the presence of
commercial and sport fishermen.

The court awarded summary judgment to the State on March 15, 1989. A
final judgment was entered in early April, and plaintiffs have appealed. By
Agreement, the appeal has been stayed until July 1,1990.



18. Peninsula Marketing Association v. State of Alaskat san-8s-12324
Civil (Alaska Superior Court) (Hunt)

The False Pass commercial fishery occurs near the Alaska Peninsula in June,
targeting mainly sockeye salmon. Along with the sockeye salmon are incidentally
harvested chum salmon, five to ten percent of which (at most) may be Yukon fall chum
salmon.

In May, 1987, a class action was filed against the Alaska Board of Fish and
Commissioner of Fish and Game. ASS0CIafion o?vlllage Council Presidents, Tanana
Chiefs Confermce, Paul Philip, and Jonathon Solomon v. Alaska Board of Fish and
Commissioner ofFish and Game, No. 4BE-87-155 Civ. The plaintiffs asserted that the
information presented to the Board of Fisheries indicated that not enough fall chum
salmon would return to the Yukon in 1987 to provide for both escapement and
subsistence fisheries. They argued that the federal and state subsistence lav/s
required that the False Pass commercial fishery be closed.

The State and intervenors (Concerned Area M Fishermen and Peninsula
Marketing Association) argued that the information before the Board of Fisheries
justified the board’s conclusion that there was no need to close the False Pass fishery.
The board did not believe it was likely that there would not be enough fall chum
salmon to provide for escapement and subsistence fishing at historical levels in the
Yukon. Plaintiffs request for a preliminary injunction was denied. Plaintiffs sought
review by the state supreme courtvia a petition for review, which was also denied.

The Board of Fisheries imposed a chum salmon cap on the False Pass fishery
for the 1988 season. The case was subsequently dismissed when ADF&G’s estimate of
fish returning proved to be inaccurate and more than enough fish returned.

This case was filed in the late fall of 1988, challenging the False Pass chum
salmon cap which the Board of Fisheries had imposed, beginning in June 1988.
Plaintiffs in this case include the intervenors in that case. The chum cap is challenged
on a number of grounds. The Yukon-Kuskokwim Fisheries Task Force and four (4)
residents of western Alaska have intervened on the State’s side to support the cap,
and have filed a cross claim against the State, arguing for the same reasons put
forward in Peninsula Marketing Association that the False Pass fishery should be
closed. Cross motions for summary judgment were filed on plaintiffs’ claims (not
intervenors). Following argument on those motions in early June, the Court ruled in
favor of the State and Intervenors. Intervenors are now conducting discovery on their
cross claim, putting the State and the plaintiffs on the same side. The Intervenors are
seeking to close the False Pass fishery for the same reasons advanced inASS0Ciation of
V|hla e Council Presidents, et al. vs. Alaskc Board ofFish and Commissioner ofFish
ana Game.



19. Sierra Club o. Penfold , 857 F.2d 1307 (9th cir. 1988), Or,\ remand,
A86-083 Civ. (D. Alaska) (von der Heydt)

This case challenges B L M ’s approval of placer mining plans. In addition to
claims under NEPA and BLM'’s regulations on the procedure for approving and
receiving notice of mining activities on BLM administered lands, plaintiffs asserted
claims under Section 810 of ANILCA. The subsistence issues of interest include the

following:
a)  Subsistence Reviews Must Evaluate Cumulative Impacts

In a published decision on May 28,1987, the federal district court held for the
first time that Section 810 of ANILCA, 16 U.S.C. 5 3120, requires a federal land
management agency to consider cumulative impacts when determining whether a
federal action may significantly restrict subsistence uses. SI€ITa Club v. Penfold, esa
F. Supp. 1299, 1307 (D. Alaska 1987). The court drew an analogy to NEPA law and
held that the "common-sense principles® of NEPA, which require analysis of
cumulative impacts when agencies determine the environmental significance of federal
actions, would be applied to subsistence evaluations too.

On the facts of the case, the court then held that the cumulative impacts of
multiple placer mines on subsistence uses of Birch Creek were "significant" and
triggered the notice and hearing requirements of Section 810(aXIM3). The court
specifically found that mineral development "severely degrade[d]' Birch Creek
Village’s subsistence fishery and "interfere”] with use of river water for drinking by
village residents.” The court also held that the cumulative impacts of placer mining on
Minto had been unlawfully ignored and remanded the case to the BLM for a
determination of the significance of these impacts.

b) Mining Regulations Invalidfor Failure to Consider Subsistence Impacts

In a subsequent unpublished decision of November 6, 1987, the court
invalidated 1983 amendments to BLM’s mining regulations because, among other
reasons, the amendments were promulgated without a Section 810 evaluation.
Memorandum and Order at 31-34 (Nov. 6,1987). These amendments had the effect of
allowing mines on "withdrawn lands" (lands closed to new mineral entry) to operate
under "notices" without subsistence review if the mines kept their operations under
five acres.

On motion for reconsideration, the court also excused the failure of the
subsistence plaintiffs to exhaust administrative remedies, relying on the point that the
failure to exhaust could be attributed to the agency’s failure to provide the notice
required by Section 810. Minute Order (Nov. 12, 1987) (“the Secretary cannot shield
his complete failure to comply with Section 810 by arguing that the very groups



intended to benefit indirectly from the notice provisions of the statute should have
reminded him of his statutory duty™).

o) Village Councils Have Parens Patriae Standing

A final decision of note is the unpublished decision of November 21, 1986,
where the court considered and rejected a BLM argument that th' 1A and village
council plaintiffs in the case lacked standing to sue on behalf .. ueir residents.
Memorandum and Order at 24-26 (Nov. 21, 1986). The court held that Parens patriae
standing is appropriate when a sovereign entity sues "to prevent a violation of federal
laws by federal agencies." |d. at 25. The court then went on to assume that IRA and
village councils havs sovereign attributes, without deciding the question. |d at 26.
Finally, the court ruled that environmental organizations do not have standing to
bring Section 810 actions.

On September 21, 1988, the Court of Appeals affirmed the lower court in all
respects. Of primary importance was its conclusion that BLM violated NEPA and
Section 810 of ANILCA by failing to prepare EISs addressing the cumulative impact
and effect on subsistence uses of all placer mines in each of the four watersheds
involved in the litigation (Birch Creek, Beaver Creek, Fortymile River and Minto
Flats). The Appeals Court left in place the district court’s injunctions prohibiting
approval of any placer mines in the four watersheds pending completion of the EIS's.

Following the Court of Appeals decision, BLM completed its final
Environmental Impact Statements for all four drainages and then moved to lift the
injunctions. At plaintiffs request, the district court agreed to delay its ruling on the
motion until BLM issued its final decisions. Final decisions were issued implementing
the preferred alternative in all four drainages and imposing more protective measures
for reclamation. After evaluating the adequacy of the EISs and the final decisions,
plaintiff? decided not to oppose the government’s motion to lift the injunctions. The
injunctions were subsequently lifted and the agency is proceeding with the program as
set out in the final decisions. Plaintiffs are monitoring the implementation of the
program.

20. Steinv. Barton, 189-016 Civ. (D. Alaska) (von der Heydt)

On August 30, 1989, commercial fishermen and Alaska Natives in Southeast
Alaska who use areas on Prince of Wales Island for fishing, hunting and gathering
sued the United States Forest Service alleging that salmon habitat and subsistence
resources on Prince of Wales Island will be irreparably harmed unless the federal
defendants are enjoined from logging and road building within 100 feet of all
anadromous streams and their tributaries. The plaintiffs alleged violations of NEPA,



Section 810 of ANILCA, and the Clean Water Act, and sought declaratory, injunctive
and temporary relief.

On September 29,1989, Judge von der Heydt issued a temporary restraining
order. In doing so he found (1) that plaintiffs had raised serious questions whether the
federal defendants had complied with NEPA, ANILCA and the Clean Water Act when
they approved the 198994 Operating Plan for the Ketchikan Pulp Company’s Long-
Term Sale Area; (2) that the balance of hardships tipped in favor of granting
temporary relief; (3) that partial temporary relief was necessary to preserve the status
quo pending disposition of the plaintiffs’ motion for preliminary relief, and (4) that
such relief would be narrowly tailored to have only de minimis impact on logging in
the affected area. Based on these conclusions, the Court enjoined federal defendants
from authorizing logging and road building within 100 feet of all streams within the
Ketchikan Pulp Company’s long-term sale area that are classified as "Class |I" streams,
and all streams classified as "Class I1" streams that are tributaries of Class | streams.

Of interest here is the fact that the Forest Service argued that the subsistence
users of Wrangell lacked standing to raise the subsistence fisheries issue because of a
finding by the Board of Fisheries in late February, 1989, that Wrangell is ineligible for
subsistence fisheries. The eight criteria the Board applied to determine Wrangell’s
status as a subsistence community are the subject of litigation in Kitka v. State of
Alaska, (see discussion SUPIA at p. 21). The Forest Service also attempted to minimize
its duties under Section 810 of ANILCA by chi icterizing Section 810 of ANILCA as
purely a procedural statute. The plaintiffs, citing AMOCO PdeUCtIOﬂ Co. V. Gambell,
480 U S. 531, 544 (1987), (58 discussion SUPIA at p. 14) and Sierra Clubv. Marsh, s72
F.2d 497, 503 (1st Cir. 1989) argued that insofar as the procedural failures of the
Forest Service in this case led to an improper choice of mitigation measures to
minimize adverse impacts on subsistence resources, the Court may require the agency
to choose a new action.

On March 1, 1990, the court entered an Order and Preliminary Injunction
enjoining timber development within 100 feet of anadromous streams throughout the
Ketchikan Pulp Corporation long-term sale area. In an opinion issued on March 6, the
court found that plaintiffs were likely to prevail on their claim that the Forest
Service’s mitigation measures were arbitrary, capricious, and otherwise no in
accordance with law. The court’s ruling was based on its interpretation of the
Administrative Procedures Act and the National Environmental Policy Act. The
Court did not rule on the ANILCA claims. The parties are briefing the remaining =
issues on summary judgment.



21. - Sumner Strait Advisory Committee o. State ¢f Alaska, No. A90-040
Civ. (D. Alaska) (Holland)

This case was filed on February 8, 1990, by a local advisory committee and
non-Native residents of Port Protection and Port Baker (on the northwest tip of
Prince of Wales Island). They challenge the finding of the Board of Fisheries that
local residents do not qualify for “"customary and traditional” subsistence uses of any
species of fish (even though the Board of Game has found that they are entitled to
subsistence uses of deer). Plaintiffs allege that the Board's action violates ANILCA.
They also allege that the Board illegally refused to follow the recommendation of the
regional advisory council which called for recognition of and a priority for customary
and traditional subsistence uses of finfish and shellfish by residents of Point Baker and
Port Protection.

22. Tanana Fish and Game Association v. State of Alaska, No. A90-117
Civ. (D. Alaska) (Kleinfeld)

This case was filed on April 20, 1990, by the Tanana Fish and Game
Association, an unincorporated association organized to represent and advance the
interests of users of fish and wildlife resources in and around the Village of Tanana.
Plaintiff alleges that its members have been selling the roe from their subsistence
harvests of Yukon River (fall chum) for at least 20 years. Currently the sale of roe
from subsistence taken salmon is illeg?) under 5AAC $ 1.010 (d).

Plaintiff asserts that the regulation violates Section 804 of ANILCA, which
mandates that customary and traditional subsistence uses, including customary trade,
be given priority over competing non-subsistence uses. Based on the fact that the
definition of "subsistence uses" in both state and federal law contains a "customary
trade" component which has been interpreted to mean limited exchanges for cash not
amounting to a significant commercial enterprise, plaintiff seeks to have the State
recognize the right of the residents of Fishing District 5 of the Yukon River to engage
in customary trade of Yukon River salmon roe. The association developed a program
to regulate and limit the roe trade, which was unanimously endorsed by the local
advisory committee. Following hearings in 1988, the proposal was rejected by the
Board of Fisheries.

The issue of whether the Yukon River subsistence salmon fisheries should be
managed by the state or the federal government has been raised in this case.

28.  Tenakee Springs 0. Clough, i86-024 Civ (D. Alaska) (von der Heydt)

This case involves challenges to Forest Service timber cutting plans for the
Alaska | dp Corporation (APC) on Chichagof, Baranof and Kuiu Islands. This case



has proceeded in two phases, challenging the Environmental Impact Statements and
associated ANILCA findings for two separate operating plans.

In the first phase, the plaintiffs challenged the five year operating plan for
1981-86 under both NEPA and ANILCA. The plaintiffs were the Sierra Club,
Southeast Alaska Conservation Council, the Wilderness Society, and the City of
Tenakee Springs.

The case raised two issues relative to ANILCA: what entities have standing
to bring actions for a violation of Section 810, and the applicability of Section 810 to
the 5-year harvest plan, since it was adopted prior to ANILCA, but implemented
afterwards. The government argued that mere implementation of the decision to
"withdraw, reserve, lease or otherwise permit the use, occupancy, or disposal’ of
public lands did not trigger Section 810. It argued that the determination to authorize
the roads and harvest units was made prior to the passage of ANILCA in 1980 when
the Forest Service approved the 5-year plan.

The federal government argued that state-created municipalities could not sue
parens patrlae, therefore the City of Tenakee Springs had no standing to bring
Section 810 actions. The plaintiffs, relying upon cases giving municipalities standing
in NEPA cases, claimed they had standing by virtue of Section 802(3) which declares
that it shall be a policy of Congress for federal land managing agencies to cooperate
with adjacent land owners. They also argued that the City had standing because it
performed land planning functions relating to subsistence with which the Forest
Service actions conflicted.

Judge von der Heydt (decision June 26, 1987) agreed with the federal

government and ruled that the City of Tenakee Springs had no standing to raise a
cause of action under Section 810. Citing [N I€ MU“_IdISUICt Vehicle A r Pollution
M.D.L. No. 81, 481 F.2d 122, 131 (oth cir.), Cert, denied, 414 u.s. 1045 (1973), the
court reasoned that the City does not engage in subsistence and its indirect interest in
the economic well-being of the taxpayer base was not sufficient to confer standing.
The court made no finding as to whether the Fore?*- rvicc had complied with Section
810, but cautioned "[s]ince other plaintiff irties to this suit could raise the
Section 810 issue at a later time, prudence -vouiu dictate that the Forest Service
reevaluate whether it has complied with the section."

On the NEPA issues, the court enjoined further roading and harvest beyond
the existing roads in a given area pending preparation of a supplemental EIS.
Completion of the Supplemental EIS.

The second phase of the case involves a challenge to the supplemental EIS,
released in November 1989, for the 1981-86 and 1986-90 operating periods. In the
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record of decision for that EIS, the Forest Service authorized the cutting of over 400
million board feet of timber in 19S50, more than APC had cut in the prior four years
combined. In so doing, the agency found that there would likely be a significant
restriction on subsistence, but that it was "necessary" due to the 50 year timber
contract with APC.

A large number of subsistence users joined the original plaintiffs in the
challenge to the supplemental EIS, including Natives and non-Natives from Tenakee
Springs, Angoon and Kake, the Kake Tribal Corporation, the Organized Villages of
Kake and the Angoon Community Association. The plaintiffs moved for preliminary
injunctions on January 8, 1990 and February 2, 1990, alleging that the Forest
Service's Subsistence analyses and findings fail to comply with ANILCA, $810. The
preliminary injunction motions also raise issues under NEPA and the Clean Water
Act. The motions request protection of selected timber harvest sites around Tenakee
Springs, Angoon and Kake, 100 foot no-cut buffer strips on important fish streams,

and a water quality monitoring program.

The court consolidated this case with Hanlon v. Barton (see p. 15 Infra or
SUpra), which challenged the same Forest Service decision on behalf of residents of
Hoonah. The court ordered the parties to negotiate but they were unable to reach
agreement. In mid-April, plaintiffs moved for a temporary restraining order. On
April 26, 1990, the court heard oral argument on the requests for preliminary
injunction and temporary restraining order. The court denied the request for T.R.O.
but stated its intention to issue a decision on the consolidated requests for preliminary
injunction in the near future.

24. Tlingit and Haida Central Council v. Slate of Alaska, No. 1JU-90-373
CIV. (Superior Court)

This case was filed on April 8, 1990, by individual Tlingit and Haida Indians
and the Tlingit and Haida Central Council. They challenge the State's management of
sea cucumber harvests in Southeast Alaska. They allege that the State is mis-
managing this resource by allowing commercial harvests in violation of the sustained
yield principle, to the detriment of long-established subsistence uses of sea cucumbers

throughout the region.

Plaintiffs seek a declaration that the defendants are managing the fishery in
violation of Article V11, Section 4 of the Alaska Constitution, AS 16.05.258, 5 AAC
99.010, AS 16.43.010, 16.43.240, and AS 16.05.092. They also seek a permanent
injunction preventing the State from granting permits, and directing them to rescind
all outstanding permits, for commercial harvest of sea cucumbers, until such time as
they have assessed the biological status of sea cucumbers, determined the portion of
those stocks that may be harvested consistent with sustained yield, determined the
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ortion needed to satisfy subsistence needs, and otherwise complied with the
Pequwemen?s oq S[tate ?aw].cy d

25, Tukimrmute Native Community Council o. Conquergood, Ass-604
Civ. (D. Alaska) (Holland)

This case involves a challenge to a gold dredging permit and mining plan on
the Tuluksak River. Defendants are the Corps of Engineers and the BLM. The Corps
of Engineers is the agency responsible for the issuance of dredge and fill permits
(commonly known as 404 permits, €€ 33 U.S.C. $ 1344) involving navigable waters.
The Bureau of Land Management approves mining plans involving more than five
acres of public land.

The plaintiff claims that BLM failed to comply with its statutory
responsibilities under both NEPA and Section 810 of ANILCA. Specifically, they
claam that the BLM erroneously concluded that it need not prepare a full
environmental impact statement in conjunction with its permit authorizing Northland
Gold to relocate al'A mile stretch of the Tuluksak River across BLM lands in order to
dredge the main channel of the river. While BLM did an 810 analysis before
approving the mining plans, plaintiffs argue that BLM erroneously found that the
dredging activity and channel diversion would not significantly restrict subsistence
uses within the meaning of Section 810.

On October 17, 1989, Judge Holland granted in part plaintiffs’ motion for
partial summary judgment on their NEPA and ANILCA claims. He found that BLM’s
conclusion not to prepare an EIS or to comply with the full ANILCA section 810
procedures was not reasonable, due to a failure to analyze fully the downstream
impacts of the mining operation; but instead of ordering an EIS or compliance with
Section 810, he remanded the matter to BLM to analyze those impacts and decide
whether to prepare an EIS or comply with the Section 810 procedures. At the same
time, he granted defendants' motion for partial summary judgment as to the
remaining counts, which seems to have in effect upheld BLM’s permit on the merits.
Plaintiffs moved to amend the judgment to vacate the decision in favor of defendants,
which the Court denied on January 9,1989.

Plaintiffs have filed an appeal of the grant of summary judgment to
defendants and defendants have moved to dismiss the appeal for lack of jurisdiction.
The Court has consolidated that motion with the merits of the appeal. The case is
currently tied up in the Conference Program, however, due to the possibility that the
appeal may be rendered moot.



26. United States v. Sakurai, No. A88-026 Cr. (O. Alaska) (Consuelo B.
Marshall, visiting: judge)

Grant Boe and Lavina Grey were indicted on charges of taking herring roe on
kelp “for other than subsistence purposes,” allegedly in violation of 5 AAC $5 01.010,
01.730, 39.002. Specifically, they were charged with taking and possessing herring
roe for commercial sale in the State of Washington in violation of various sections of
the Lacey Act, 16 U.S.C. S 3372 (aX2XA) and $3373 (dX1XB) and for conspiracy under
18 U.S.C. $371. The Lacey Act incorporates state law fish and game offenses.

On September 12, 1988, Boe and Grey moved to dismiss the indictments
against them on the ground that the sale of roe on kelp in the State of Washington is
consistent with the definition of subsistence uses under both Alaska and federal law.
In addition, they alleged that Alaska's regulations failed to apply the policies
mandated by Title VTII of ANILCA.

The matter was referred to Magistrate Roberts, who issued a Report and
Recommendation on October 11,1988. He concluded that "[t]he large scale interstate
commercial sales of roe on kelp that defendants are alleged to have undertaken clearly
are not the tyR/elz of "custqmary trade" that Congress or the Alaska legislature intended
to protect.” aglstrates RGpOl’t at 28. Judge Kleinfeld accepted the magistrate’s
report, noting that neither of the defendants had presented sufficient factual support
for the predicate of their argument, and therefore denied the motions to dismiss.

On May 11, 1989, the parties stipulated to reopening defendants’ motion to
dismiss for the purpose of allowing the court to consider additional evidence offered by
the defendants. At a hearing on May 15, 1989, the defendants presented evidence
demonstrating that they had earned approximately $8,700 from the harvest and sale
of roe on kelp in 1988 and approximately $7,600 in 1987. The Court concluded that
the exchange of roe on kelp for currency is customary trade within the native
community, and that the income received from the defendants’ sale of roe on kelp was
not sufficient for the Court to conclude that they were engaged in a "significant
commercial enterprise.” The Court dismissed the counts involving violations of the
Lacey Act and the Government voluntarily dismissed the conspiracy count.

Although the Government took an appeal from Judge Marshall's dismissal of
the Lacey Act violations, the appeal was subsequently dismissed un September 29,
1989, at the Government's request.

o7. United States v. Skinna, No. cr-88-026 (D. Alaska) (Fitzgerald),
appeal pending, No. 88-3286 (9th Cir.)

Byron Skinna was convicted following a jury trial of one count of unlawful
transportation in Interstate Commerce of illegally taken herring spawn on kelp in



violation of the Lacey Act, 16 U.S.C. 5 3372(aX2XA) and 3373 (dXIXB). On appeal
Skinna argues that the State of Alaska’s regulations restricting the commercial
harvest of herring roe on kelp conflict with the "customary trade" provisions of
ANILCA and are therefore invalid.

MISCELLANEOUS NATIVE INITIATIVES

Alaska Sea Otter Commission

The Alaska Sea Otter Commission was founded in December 1988 for the
purposes of managing, protecting, and regulating sea otter hunting. In addition, the
Commission intends to educate and inform the public about this long-established way
of life.

The immediate impetus for organization of the Commission v/as the initiation
by the U. S. Fish and Wildlife Service of a formal rulemaking proceeding proposing to
prohibit Alaska Native use of sea otters for making handicrafts and clothing. The
Commission took a lead role in coordinating participation by coastal Alaska Natives in
the public hearings regarding the proposed rule which were held in October, 1989.

The Commission, made up of representatives from each of the six affected
coastal Native regions in Alaska, also plans to take an active role in management and
conservation of the sea otter population in general, but in the Prince William Sound
area in particular, due to the damage to the sea otter population caused by the Exxon
Valdez oil spill. The long-term goal of the Commission is to develop a comprehensive
management plan in cooperation with the Fish and Wildlife Service and the
Department of Fish and Game.

Eskimo Whaling Commission

The Alaska Eskimo Whaling Commission (AEWC) is organized as a state non-
profit association for the purpose of actively representing the interests of Native
whalers before the International Whaling Commission. As noted above, the AEWC
was successful in convincing the International Whaling Commission to relax its ban on
bowhead whaling.

International Porcupine Caribou Commission

The International Porcupine Caribou Commission (IPCC) was initially formed
to resist oil development in the Arctic National Wildlife Refuge. It has subsequently
become a trans-boundary commission of Athabascan and Inuit people who seek an
international accord protecting the Porcupine Caribou herd. The IPCC has focused
efforts on two different fronts. Internationally, the IPCC has attempted to influence
the treaty negotiations between the United States and Canada concerning the herd
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population and the protection which should be given to the herd’s habitat.
Domestically, the IPCC represents Native users who are concerned that substantial
development in the Arctic National Wildlife Refuge will significantly and adversely
affect the size of the herd.

The Eskimo Walrus Commission

The Eskimo Walrus Commission was founded in 1978 in response to negative
publicity about Eskimo walrus hunting. The Commission has representatives from 18
villages whose residents secure a significant proportion of their food from walrus
hunting. The Commission was founded for the purpose of managing, protecting and
regulating walrus hunting. In addition, the Commission sought to educate and inform
the public about this long-established way of life.

After years of working together, the Commission, the Department of Fish &
Game and the Fish & Wildlife Service formalized their mutual interest in the welfare
of Pacific Walrus by signing a Memorandum of Agreement on May 21, 1987. The
Agreement outlines management responsibilities and conservation obligations and
recognizes the need for ongoing cooperation to maintain a healthy walrus population.
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Bcforaj Hatthava, Chiaf Juatlca, RablnowLt*,
Sorka, Compton, and Meora, Juaticaa.

KATYHrws, Chiaf Juatlca.
COMJPTOM* Justice, concurring.
MOCK, Justice, concurring.
AALINCWIT2, Juitica, dissenting.

ENTROOUCTION

This caaa challenge* chapter 32 SLA 1586 which grant* a
preference to rural residents to taJta fiah and geae for
subsistence purpoaas. Tho only requirement to bo aat by «
subsistence fisherman or huntar 1ia residency 1in a rural area of
tha atata.

Tha rural prafaranca 1ia challenged wundar savaral
proviaiona of tha Alaska Constitution; tha common uaa clause,
articla VIII, aaction 3; tha no axcluaiva right of fiahary
clause, articla VIlIZ, saction 13; tha unifora application clauaa,
articla VIIl, aaction 17; tha equal right* clauaa, articla I,
aaction 1; and tha dua procaaa clauaa, articla Z, saction 7. in
addition, violation of tha aquql protaction and dua procaaa
clavaas of tha United Statea Conatitution 1ia claiaad. For tha
raaaona that follow, wa hold that tha rural prafaranca violataa

article Till, tactions 3, 13 and 17 of tha Alaska Conatitution.
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FACTUAL AIiTO mOCgPOHAT, SfTTIMqg

The 1911 tect! defines subsistence fishing end hunting
ee activities which <cen be undertaken only "by a resident
domiciled in s rural area of the state . . . Subsistence uses
are also defined in terns of residency in rural areasi

"Subsistence wuses" means the noncommercial,

customary and traditional uses of wild,

renewable resources by a resident domiciled

in a rural area of the state for direct

personal or family consumption as food,

shelter. fuel. clothing. tools. or

transportation, for the making and selling of

handicraft articles out of non-edible
by-products of fish and wildlife resources

taken for psrsonal or family consumption, and

for the customary trade, barter, or sharing

for personal or family consumption.

A3 16.03.940(30). A "rural area" la defined as "a community or
area of the state in which the noncommercial, customary, and
traditional use of fish or game for personal or family
consumption ia a principal characteristic of the economy of the
community or area." AS 16.03 .940 (25).

Appellants are Alaska rssidants who have engaged in
subsistence hunting and fishing in the past and wish to continue
to do so. Under the 1986 act, they are disqualified as
subsistence users because they reside m areas classified as
non-rural by the joint Boards of Fisheries and Game. Appellants

McDowell and Mahle reside in Anchorage, Bondurant resides m

1. For sase of rafarence, citations to chapter 32
1916 in this opinion will be to the appropriate section of me
Alaska Statutes where that act Is codified. 310
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Cooper Landing, tad Eastwood resides ia the community of McKinley
Park.

The ISIS act requires ca® Board of riaheries and ch®
Board of Came co decide what portion of etch fiah stock and game
population can be harvested consistent with the principle of
sustained yield. Next the Boards must determine how much of the
harvestable portion is needed to satisfy subsistence needs. if

the harvestable portion of any stock or population is not

sufficient to accommodate all consumptive uses -- sport, personal
use, and commercial — then subsistence uses
shall be accorded a preference over other

consumptive wuses, and the regulations shall
provide a reasonable opportunity to satisfy

the subsistence uses. X2 the harvestable
portion is sufficient to accommodate the T
subsistance uses of the stock or population,

then the Boards may provide for other
consumptive uses of the remainder of the
harvestable portion.

AS 16.0S.2S8 (c). If the harvestable portion of a stock or
population is insufficient to satisfy all subsistence needs, all
non-subsistence uses are barred, and the Boards are required to
distinguish among subsistence users by applying three criteria:
"(t) customary and direct dependence on the fiah stock or game
population aa tha mainstay of livelihood; (2) local residency;
and (3) availability of alternative resources.” id.

This ease was brought in 1983 as a challenge to the
1978 subsistance statute, chapter 131, section 4 SLA 1971. The
1971 statute established that subsistence hunting and fishing had

priority over other usee of fish and game stoeks. Lika tha 1986

3 Oil»



ststuta, it providad for tvo tiara of subsistanca usars. in tha
first tier vara ehosa who could taka fish or gaaa for subsistanca
purposaa whan populations wara idagquata to satisfy Al
subsistence naads. Tha sacond tiar was liaitad to those who
could taka  fish and game for subsistence purposas whan
populations vara inadequate to supply all subsistence naads. Tha
1971 ststuta distinguished tha sacond tiar of subsistance wusers
from tha first tiar on tha basis of tha saaa thraa factors

utilizad in tha 1986 ststuta, naaely, customary and diract

dependence, local residency, and availability of alternative
rasourcaa. ld. However, unlika tha 1986 ststuta, tha 1978
ststuta did not impose a rural rasidancy requirement as a
condition to bacoming a first-ciar subsistanca usar. '
Tha appaHants' initisl complaint chsllanged tha
sacond-tiar subsistanca priority of tha 1978 ststuta. Tha

complaint was amendad savaral tiass to axpand on tha original
thaory and add challangas to wvarious ragulations. All partial
submittad motions for susmary judgment. Tha suparior court
granead soma of thasa motions and dafarrad ochtrs on Octobar 24,
1984. Bafora tha dafarrad motions could ba ruled on. this court
dacidad Hadlson v. Alaska Department of Fish and Caaa, 696 ?.2d
161 (Alaska 1919) > which struck down, as inconsistent with tha
97t ststuta, subsistanca fishing ragulations which imposad a

rural rasidancy raquiramanc onjfirst-cier subsistanca users. Id.



Th* next «v*nt of significance va* ch* pasta?* ia m |
of chapter 52 SLA 1916, which, as noted, provides chat onty rural
residents can be first- or second-tier subsistence users.
Following passage of this act, the appellants again amended their
complaint, challenging che rural preference on constitutional
grounds. Both tha appellants and the state moved for summary
judgment. The superior court granted the motion of the state and
denied the motion of the appellants. Judgment was entered on tha

baais of this ruling.

The setting of this case would not be complete without
mention of the Alaska National Interest Landis Conservation Act
(ANILCA), enactad by Congrasa in 1980.2 Saction 3114 of thi* act
requires that on federal public land* in Alaska, subsistance uses
are to be given priority ovSr the taking of fish and wildlife for
other purposes. (Jnder ANILCA, only rural Alaska residents are

entitled to a subsistence priority.3 ANILCA requires federal

2. IS a.B.C.A. S§ 3101-3233 (West 1985).
3. ANILCA S 804, 16 U.S.C.A. $ 3114, states:

Except at'otherwise'provided in this Act
and other Federal lavs, the taking on public
lands of fish and wildlife for nonwasteful
subsistence wuses shall be aecorded priority
over the taking on such land* of fish and
wildlife for other purposes, whenever it 1is
necessary to restrict the eaking of popula-
tions of fish and wildlife on such lands for
subsistence uses -in order to protect the con-
tinued viability of such populations, or to
continue such wuses, such priority shall be

(Footnote Continued)

_6-



aanagamant- public Lands in Alaska in ordar to ansurs i;ha

subsistanca priority.4 Hovavar, fadaral aanagamant

may ba

supplantad by tha stata so long as tha atata arvact* and

lapLamants subsistanca Laws "which ara consistant with, and which
provida for tha dafimtion, prafaranca, and participation
spacifiad in* ANILCA.A
(Footnoca Continuad)
ioplamancad through appropriata Limitations
basad on tha application of tha following
cntaria:
(L) customary and diract dapandanca upon A
tha populations as tha mainstay of Jlivali-
hood;
(2) local rasidancy; and
(3) tha availability of altarnativa
rasourcas.
(Emphasis addad).
ANILCA S 103, 16 U.S.C.A. $ 3113, dafinas tha cara
"subsistanca usas* as usad in ANILCA to maé&n
tha customary and traditional wusas bv rural
Alaska rtaidants of wild, ranawabla rascurcas
for diract parsonal or family consumption as
food, shaltar, fual, <clothing, cools, or
transportationi for tha making and sailing of
handicraft artielas out of r.onadibla
byproducts of fish and wildlifa rasourcas
takan for parsonal or family consumption; for
bactar, or sharing for parsonal or family
consumption; and for customary trada.
(Emphasis addad.)
4. 16 U.S.C.A. 5 3115 (c). o
=Ji'4

5. 16 U.S.C.A. S 31IS$d)



After thia coart'a Madlaon decision, the Secretary of
th* interior notified th* at*t* that state lav was no longer
conaiateat with ANILCA and that fadaral management would begin
unlaaa conaiatancy waa achiavad by Juna 1, 1916. Kenaltf in****
Ttlba v. Stat* of Alaska, 860 P.2d 312, 314 (9th Cir. 1588),
cart, denied, 105 L. Id. 2d 695 (1989). With tha paacaga of the
1916 act* tha Xntancr Cepartaent haa stated that Alaska ia onca
again in coapLianca with ANILCA. id-

Aftar final ;udgm*nt was antarad by th* superior court,
tha 9th Circuit Court of Appeals ruled that th* definition of
erural”™ in tha 1986 act does not coapLy with 1 3113 of ANILCA.
ld. at 318. *Rural,* in ANILCA, according to tha court, refers
to "sparsely populated” areasj "rural is tha antonym of urban and
includes all areas m between cities and towns of a particu[ar
size." ld. at 316-17. Tha court referred to Census Bureau
standards under which "tha wurban population consists of people
[iving in communities of 2,500 ormore, while the rural
population comprises everyone else." Id. at 317. Thus, th* 1986
act's subiist*ne«-ori*nt«d definition was h*ld inconsistent with
ANILCA.

Bondurant and Xattvood both residein rural areas as

Kenaitze has interpreted ANILCA's us* of that term. Th*v are

thus probably entitled to injunetive relief under ANILCA, 16



«

U.S.C.A. * 312,7U). Uowever, th4 Kcnelttt decision does noc
chang* eh* issues pr*s«nt«d in this appeal because <ch* '.m
statute r*m*in« fully applicable co all non-federal lands.

Background and Purpose of th* 1986 Statue*

Prior to 1978, urban residents could engtge in subsis-
tence hunting and fishing. However, there was no statutory
preference given to subsistence over sport or commercial fishing
or sport hunting. With the enactment of chapter 131 SLA 137a,
subsistence hunting and fishing wes given such a priority.
Madison, 656 y.2d at 174 n.12. Th* 1571 statute did not bar
urban residents from eligibility as first-tier subsistence users.
Madison, 696 P.2d at 176. However, a regulation adoptad by the
loard of Pish and Game did excluda wurban residents. 3 AAC
01.597. Madison held that this regulation violated the 197a
statute, id.

In 1995 the Alaska House of Representatives adopted a
letter of intent which accompanied the bill that became the 1986
subsistence act. 1985 House Journal 1246. Tha letter explained

che rural preference of the 1916 act as follows:

This [imitation of the definition of
"subsistence usee" recognizes that Alaska is
unique, and unlike any of the other

forty-nine states, the economy of aanv rural
communities in rural areas m  Alaska is
‘'Significantly dependent upon participation by
th* residents of these communities m tha

6. Such relief has not Caen requested m
and the question whether the $ 3117(a) remedy is available only
in federal courts has not bsan briefed.



taking of fish stocks and game population*
Sot parsonal and family consumption.
Further, tha legislature find* that tha
general health and welfare of these citizens
ia significantly tied to their participation
in these activities.

ld. at 1229-30. In making this determination, the legislature
sounded a theme that was also expressed by Congress m enacting
ANILCA. The House Committee on Interior and Insular Affairs
determined that:

After consideration of the testimony at the

subcommittee's hearings and town meetings

throughout Alaska and rsview of studies done

by a variety of federal, state, academic, and

other agencies and groups, the Committee has

no doubt about the importance of subsistence

uses to the rural people of Alaska. Reliable

evidence was given to the Committee

demonstrating that fifty percent of the food

for three-quarters of the Native families in

Alaska's small and medium villages ie

acquired through subsistence wuses, and 40 *

percent of such families spend an average of

6 to 7 months of the year in subsistence

ACtIVItIiesS
H.R. Rep. No. 1045, 95th Cong., 24 Sess., at 131 (1978) . The
intervenors in this appeal similarly expressed the purpose on the
rural preference as follows:

If village access to fish and game is over-

whelmed by competition from the tens of

thousands of sportsmen who Alaska's

fortuitous oil wealth has drawn to the wurban

centers, the effect on the rural wvillage

economy would be adverse, and the effect on

tho health and welfare of rural residents

would be even more so.

dj . %
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Aa additional purpoaa of tha 1984 subaistanca lav la to

ratain acata managamant of fish and gaaa on fadaral landa bv
raaatin® tha raquiremants of ANItCA.7

Urban-Rural Subsistanca Pattarna

Appallanta' basic objaction to tha 1511 act ia that by

axciuding from aligibility aa subaistanca uaara all urban
dvallara and by including all rural dvallara, tha act unfairly
axcludas scata wurban raaidanta who hava livad a aubaiatanca

l[ifaatyla aad daaira to continua to do so, whila naadlaasly
including nuaaroua rural vraaidanta who hava not angagad in
subsistanca hunting and fiahing. Appallanta claim, in othar
word*, that .tha urban/rural critarion la bothunfairly

undar-incluaiva, bacauaa it axcludaa daaarving urban raaidanta,
and ovar-inclusive, bacauaa it includaa undaiarving rural
raaidanta. Appallanta Inatoad auggaat that tha right to
aubaiatanca should dapor.d upon individual naads and traditions,

not on ona'a placa of residence.

Tha racord supports tha appallanta' claim that thare

art substantial numbers of wurban subaistanca usara. A atata

7. Sanator Fisher, a member of r.ha Sanata Resource
Committee, notad in tha Senata_£loor debatet "[T]hi* lagialation
will previda tha boarda tha toola to solva tha problama in
harvaat disruption that followed .Madison, and will assure tha
stata will racain management of fish and gama throughout Alaska

by matting tha raquiraaants of tha fadaral subaistanca law.*



1
study of suhsiataaca uaa pattarna found that of som 233 hoidara

of aubaiatanca saloon parsuta for tho 1910 Tanana Rivar ftshary,
approxioataly 201 axhibitad tha attributaa coomonly asaoclattd
with a traditional aubaiatanca iifaatyla, avan though thay all

raaidad in tha urban Fairbanks arta. Tha raport atataa:

Oaapita thair racidanca in or naar populatad
araaa of tha Fairbanks North Star Borough,
thaaa houaahoida ganarally partlcipatad in
tha waga aconoay on a aaaaonal baala and had
lengar hiatonaa of participation in tha

flahary, lowar ~caah iacomaa, and aonawhat
largar houaahold sizas than tha majority of
usara. Soma of thaaa houaahoida hava long-
standing cultural tiaa to tha aubaiatanca
flahary. For thaaa raara intanaiva uaara,
fishing in sub-district Y-BC waa laaa a
racraational outing than an intagral

coaponant of thair way of Ufain Interior
Alaska. Thair raiidanca in an araa which 1a
currently defined by ragulation aa wurban,
couplad with aaealatir.g damanda upon tha
rasourca baaa, hovavar, raiaa quaationa about
whathar thaaa taora intanaiva uaaa can
continua in tha futura.

Study at 12. Similarly, in tha city of Homar, an wurban araa
undar tha ragulationa,q tha study reports chat 38.2% of tha city
raaidanta obt&inad at laaat ona-half ofthair mast and fish

supply from parsonal hunting and fishing activitiaa. ld. at. 162.

e fttJ. wolfa and L.J. Sllanna saaourot Uaa and
Socioaconcaaic Svicaaia: Casa Studios of riahino ami Hunting m
Alaskan Coaapunltlaa, Technical Ptpar Numbor $1, Alaska Oapartmant
of risk and Gaoa, Division of“*Subsiatanca, Junaau, March, 1913
(harainaftar 'Study4).

9. 3 AAC 99.014.

-12-



Irikawiaa, tha study docuaants tha fact that numerous
Alaskans who liva In araas claaaifiad by tha regulations aa rural

do not engage 1in aubaiatanca activities. Tor example, in tha
City of Sitka, which is ciaaaifiad aa rural, although it has a
population of 7,303, aoma 261 of tha houaahoida sampled did no
hunting and 7% did no fiahing, Id. at 235. Similarly, m tha
City of Noma, population 3,249, which ia alao rural undar tha
ragulations, id. at 93, soma 51 of all houaahoida uaa no locally
eakan fish or gaaa. Zd. at 111.

Tha atudy alao amply supports tha critical importance
of aubaiatanca hunting and fishing to raaidanta of tha numaroua
small and ramota viiiagaa of our vt&ta. For axampla, in tha V.\rlada
Hampton canaus araa of Waatarn Alaska, tha avaraga annual par
capita caah incoma waa only $2,737 (1979),10 id. at 30, and tha
avaraga houaahold harvaatad 4,297, draaaad waight, pounds of f'isn

and gaaa «ach yaar. Id. at 42.

Tha Articla VIIlI Glauaaa - History and Analysis
A.
Saction IS of articla yill of tha Alaaka Constitution
providaai
Mo axcluaiva right or apacial privtlaga of
flahary shall ba craatad or authorized in tha

natural watars of tha Stata. This aaction
dots not rastrict tha povar of tha Stata to

10. Tha 1979 atatawida avaraga was $11,152. Study at
3j\* 1

-13-



[imit entry into any fishery for the purposes
of resource conservation, to prevent economic
distress anong fishermen and those dependent
upon then for a livelihood and to pronote the
efficient development of aquaculture in the
State.

Section 3 of article VIZI provides:
Wherever occurring in their netural state,
fish, wildlife, and waters are reserved to
the people for common use.

Section 17 of article VIZI provides:
Laws and regulations governing the use or
disposal of mnatural resources shall apply
equally to all persons similarly situated

with reference to the subject matter and

purpose  to he served by the law or
regulation.

Although the raaificatione of these clauses ars varied,
they share at least one meaning: exclusive or special privileges
to take fish and wildlife are prohibited. Section IS states fchis
explicitly with respect to fisheries. The proceedings of our
Constitutional Convention show that the same meaning was intnndad
with respect to sections 3 and 17.

A memorandum of the Constitutional Convention Committae
on Resources expresses the view that the conusor,use clause has as
one of its purposesa prohibition on exclusive grants orspecial
privileges. The memorandum states: "Tha expression 'for common
use* implies that these resources are not to be subject to
exclusive grants or special privileges as was so frequently the
case la ancient royal tradition."” Alaaka Constitutional
Convention Papers, folder 210, Papers Drafted by Commattee on

Resources, entitled "Terms."
Jjl*1>



Tfta Coasittee on Resources cossantary with respect to

the uniform application clause statest

This aaction is i.ntandad to axcluda any aapa*
daily privileged status for any parson m
tha usa of natural rasourcas subject to tha
disposition of tha stata.

6 Proceedings of tha Alaska Constitutional Convantion 34 (Dae.
16, 1355) .

In Owaichak v. Stata, 763 P.2d 418 (Alaska 1988), wa
observed that tha articla vm provisions wara designed to ansura
to tha public tha broadast possibla accaaa to vildlifa. tfe notad
that "tha common usa clausa Impose(sj upon tha stata a trust duty
to manage tha fish, wildlifa and watar rasourcas of tha stata for
tha banafit of all tha people.” ld. at 495 (emphasis addad).
"CA) minimus requirement of this duty is s prohibition against
any . . . spaeial privilagas."” ld. at 496, In  Stata . v.
Ostroskv, 667 P.2d 1134, 1191 (Alaska 1983), wa obsarvad that tha
common usa and no axclusiva right of fishary clausas raflecttd
"anti-exciusionist values."

Appallanta contand that tha rural rasidancy raquiramant
amounts  to an axclusiva or spaeial privilege prohibited
explicitly by saction 15 and implicitly by saetior.s 3 and 17.
Thay focus on Bvnas v. Grlaas Packing Co., 337 y.s. 36 (1949), a
casa which interpratad aaction 1 of tha whita Act. former 48
EJ.S.C. $5 220-224 (1941), wunder which Alaska fisheries wvert
regulated before statehood. la Hvnes. tha Suprsma Court held
that tha Whita Act prohibited granting a preferential right to

fish to Native residents of the Karluk Reservation. Id. at 123.



This case i« of precedential importance, they contend, becauae
lection IS wee bared on rection | of the White Act.

In response, the itate agree* that the Sirat sentence
of rection IS ir baaed on rection 1 of the 'White Act. However,
the atet* distinguishes Hvnes on the ground# that the exclusive
right to fish there war available to "a <closed class.” tn
contrast, it arguei there ir no elored claac here becaure 'people
may become eligible to participate in subsistence urea by
establishing their domicile in a rural area.* Further, the state
relies onKenai Peninsula Fisherman's Cooperative Association v.
State, 621 P.2d 897, 904 (Alaska 21981)which held <e.hat section 15
does not bar differential treatment between commercial, sport,
and subsistance fishermen. The intervenors* argument in response
relies exclusively on this case. N

The parties correctly agree that the no exclusive right
of fishery elause is based on section 1 of the white Act. « The
commentary concerning the exclusive right of fishery clause
prepared by the Committee on Kasources of <che Constitutional

Convention statest

This section is intended to serve as a
substitute for the provision prohibiting the
several right of fisheries in the White Act.
Instead of using the terminology of that Act
the purposessought by it are given
‘expression in a prohibition of exclusive
right or special privileges of any person to
the fisheries of the state.

6 Proceedings of the Alaska Constitutional Convention Proceedings

at 17 (Alaska Legislative Council).



The language oi the whitt Ace, for which th* no
exelusive right citutt 1ia mtant to bt a substitut®, is an

followsi

Provided, that tvtry auch regulation made by
the Secretary of tha Commerce shall b« of
general Application within tha particular
araa to which it applies, and that no
exelusiva or savaral nghn of flahary ahall
ba granted therein, nor shall any citizen of
tha United Statea ba denied tha right to
taka, prepart, cure, or preserve frah or
shallflah in any area of tha waters of Alaska
where fishing 1is permitted by tha Secretary

of the Commerce.

Act of June 6, 1924, ch. 272, $ L, 43 Stat. 464.

The appellants' reliance on Hvnes aa an explanation of
the meaning of the bar on exclusive rights end special privileges
is apt. At issue in Hvnes was a regulation of the Secretary of
the Interiortt prohibiting, commercial salmon fishing in *1!
waters within 3,000 feet of che shores of the Kariuk Reservation.
337 U.S. at 92. The Secretarial Order made an exception which
allowed natives residing on the Reservation and their licensees
to fiah in these waters. Id.  The Supreme Court held that this
exception in favor of the Native residents and their licensees
violated section 1 of the White Act. The court stated:

(WJe think it clear that its proviso, "that

*no exeluaive or several right of fishery

ahall be granted therein," applies to
commercial fishing by Natives equally with

11 Jlagulatery jurisdiction over the administration

the White Ac't was transferred from the Department of Commerce co
the Oeparcsent of the Interior, effective July 1, 19392 Hvnes.
33/ U.S. at 92 n.4.



fishing coapanias, nonresident* of Alaska or
oefcer ~Aaarican citizens and so applies
whotho? chose Wativea are or are not

reaidants on a reservation. W« find nothing
in tho whita Act that authorue* tha
Sacratary of tha Interior to grant

raaarvation occupants tha privilege of
axclusiva commercial fishing rights. . . .
"txcluaiva,” as wusad in Saction 1 of tha
whita Act, forbids not only a grant to a
aingla parson or corporation but to any
spaeial group or number of people. The
legislative hiatory sat out abova shows this.
Tha offandIng ragulatlona which brought about
tha enactment of tho proviso in § 1 of tha
Whita Ace wara administered so as to ilait
fishing to thosa who had baan wusing tha
flsharias befora tha ragulations.

337 U.S. at 122,12

Aa notad abova, tha atata seeks to distinguiah Hvnas on
tha ground that Hvnas involved a cloaad class of racipiants of a
spaeial privilaga, wheraas tha 1916 subaistanca law doaa not

because anyone who wants to hu&t and fish for subsistanca

purpoaas can move to a rural araa. Wa find this argumant
unparsuaaiva. If it wc-r* valid, wvirtually any discrimination
based on residanca would ba justified - tha residents of tha
disfavored araa could simply move. Such a rationale s
ineonaistant with ehe prevailing approach in territorial
12. w« do not agree with Just
statement-la dissent that tha limitation struck down INn Hynea was

predicated solely on the fact that the users were Indian?! Tnfra
at SO. Both ethnic statue and local rasidancy were required as
the regulation ia question applied to "natives in possession OF
[the Tlarlukl reservation.” 337 U.S. at 92. in any ease, the
quote ia the text makes it clear tlfac if the exception had baan
based solely oa residanca, racher than on residence and race, it
would also have been struck down.

ice Rabinowitz s



discrimination cases, which ii to subject territorial
classification* to scrutiny wunder tha aqual protaction ciauia.
Cilnan v. Martin, 462 P.2d 120, 123 (Alaaka 1993); Neuman,
Territorial Plscrimmaticn. Ecrual Protaction. and Saif.
Determination, 135 U. Pa. L. X«v, 261, 274-75 (1917) .

The state's and tha intervenors' ralianca on Xanai
Paniniula la slso off tha mark. That caaa aaraly affirmed what
articla VIzIl, faction 413 say* explicitly - that prafaranca*
among banaficial wusa* of fish and game may ba legislatively or
adainistrativaly astablishad. Wa statad in Kenai Peninsula:

while saction 15 doas prohibit granting
monopoly fishing rights, that saction was not
meant to prohibit dliffarantlal traataant of
such divarsa usar groups as commercial,
sport, and subslstsnes fisherman. To
concluda that, bacausa a cartain spacias 1is
made availabla for sport fishing in a givan
araa, comaarcial fishing of tha same spacias
must also ba allowed, would ba to go far
beyond tha purpose of tha saction.

628 ?.2d at 904 (footnote omitted). Tha stata may, indeed must,

make allocation decisions between sport, comaarcial, and

13, Article vi:i, section 4 of tha Alaska Constitution
providesi

Fish, forests, wildlife, grasslands, and all
other rsplsnishabla rasourcas belonging to
tha Stata shall be wutilized, developed, and
maintained on tha sustained yield principle,
subject to preferences among banaficial usas.



subsistence wusers. That authority, however, doaa not imply a
power to limit adulation to a user group.!4

Saction 1 of tho white Act guaranteed aqual accuse co
fisheries regardless of raaidanco. Tho language of tho Act and

Hvnes make thla clear.15 Alaaka'a constitutional fraoors wort

14, Tho foregoing also answers Justice Rabinowitz'a
contention that our interpretation of the equal access clauses of
article VIII is in conflict with article viil section 4. We have
consistently taken the position that Halts on adaisslon to user
groupsare subject <co scrutiny under the article Viiz equal
aecess clauses. See State wv.Oatroaky, 467 pP.2d 1114, 1119

(Alaskal913) t Owsichek v. statTT TTj P.2d 411, 492 (Alaska
1981) .

IS* Tha legislative historyof the White Act is in
accord. Congressional debate at thetiae the White Act wes
proposed demonstrated concern that Alaska residents and
-.on-raaidanta alike were being excluded frost Alaska fisheries.
Thedebete also demonstrated Congress' jjesire that Alaska
fisheriee be equally accessible to everyonet

Mr. Robinson, The Secretaryof "Connerca
sought to give exclusive right to fishin
certain Alaskan water, and out of this
attempt to give exclusive rights to fish,
thus depriving a large number of the people
the right to pursue their usual vocation,
great complaint arose. This bill, however,
denies to the Secretary of Commerce any power
to grant an exclusive right to fish and
requires him to give everyone ecual rights
within the areas where fishTnc~is oermittad.

Nr. Jones of Washington. The Dbill removes
the principal cause of complaint with
reference to the exercise of power by the
Secretary of Commerce. . . . within the two

reeervationa (of restrictad fishing areas)
that were created by executive Order a year
or two ago the Secretary of Commerce has saen

(Footnote Continued) e,
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(Footnote Continued)

fit to make regulations under which outsider*
night not go in order to filh. In other
words, those who are already located thara,
if (tha Secretary) thought thay took all tha
fiah that should ba taken, ware givan tha

full rights, and nobody alsa could go in
thara and taka fish.

Mr. King: Thay vara givan axclusiva rights.

Mr. Jonaa of Washington. Thay may ba callad
axclusiva rights, but | want to say this in
juatlca to tr.a sacratary of Commerces

Whan Z came back this fall, and caaa
down hara, and wa wara considering matters of
this kind, tha Oalagata from Alaska and t
taikod ovar tha matter with rafaranca to
those axclusiva rights, aad | saw tha
Secretary of Commerce, and tha Secretary of
Commerce himself said that ha would ba glad
to have that discretion taken away, that
certainly ha was-not in favor of that policy,
but those who wara on tha ground and who had
baan dealing with tha matter especially and
who might ba considered to ba experts had
racoonandad and wurged that that policy ba

pursued. I will say, in justice to him, that
ha said frankly that ha would prefer not to
have that abaoluta power, so | can say for
hia that ha is glad that this provision s
put in tha bill prohibiting him from granting
axclusiva rights within tha fishing areas up
chare.

Kr. Robinson. | have baan unable to find any
authority for (tha Secretary] to grant
axclusiva rights of fishery. It was about

that alleged abuse of authority that most of
.tha complaints arose» namely, that tha
Secretary in soma “instances had craatad
reservations, and in othars had granted in
certain waters tha exclusive right te fish,
usually to large corporations ar packing
concerns, vmch deprived tha fisherman of tha

(Footnote Continued) J



aware of Evriaa.16 a« noted, section IS of artlela vitn

to ba a

substitute for saction 1 of the Whita Act and

(Footnote Continued)

65 Cong.

opportunity to pursue thair occupations; and
thay desired vary much tha arovialon that is
In this bill, which secures co every citizen
0s the wunited States"tha right to fish m
Alaskan waters wuaon actual terms and without
discrimination. Tha * bill deprives IHa
Secretary of any power . . . to grant
exclusive rights to fish in Alaskan waters.

Rec. 9920-21 1924) (emphasis addad).

lasad in part upon tha Congressional debate

above, Hvnea concluded that

CTlha legislative history of tha white
Act only emphasize* what tha statuta claarlv
says, that is# no special privileges in
Alaskan fishing preserves.

Hvnas, 337 U.S. at 120 (footnote omitted).

U.S.C.A.

was meant

to further

identified

16. A memo of cne Committee on Rasourcasdefixuno
terms states tha following under "WhiteAct Provisions 48

222x"

That every such regulation made by tha
Secretary shall ba of general application
within tha particular maraa to which it
applies, and that no exclusive or general
right of fishery shall ba granted therein,
nor shall any citizen of the U.S. ba denied
tho right to taka# prepare# cure, or preserve
fish or shellfish ia any area of tha waters
of Alaaka whore fishing is permitted by the
Secretary. . . . The word "exclusive" forbids
not only a grant to a single person or
corporation, but to any special group or
number of people. (Hynes-Gnmas Karluk
Reservation)

Alaska Constitutional Convention Papers, Folder 210.
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its purposes.17 It follows that section IS likewise was n”ant to
ensure «n egual right to participate tn flsharlts. regardless at
vher* ona raeides.

Although saction IS pertAins only' to flshariaa, tha
pravantlon of grants of axclusiva or spaeial prlvilagas with
raspact to fish and gaaa is also ona purposa of tha common usa
and tha uniform application clauses.t9 St follows that tha grant
of spaeial prilvilagas with raspact to gaaa hasad on one's
raaidanea is also prombited.

wa tharafora concluda that tha raquiraoant contained in
tha 1986 aubaiatanca statute, that ona muit raaida in a rural
area in order to participate in subsistanca hunting and fishing/

violates sections 3, 15, and 17 of articla VIXI of tha Alaaka

Constitution. 1,3

17. Commentary on Articla on Stata Lands and Natural

Resources/ 6 Proceedings of tha Alaska Constitutional Convention
at 37.

18. Sea supra pages 14 and IS.
19. Justice Rabinovitc states in  his dissenting

opinion that ha does not interpret tha statute to naan that
"eligibility to wparticipate in subsistence wusas is determined

solely with refaranca to- where an individual livas." Infra at
47. That* however# clearly is tha ~case with raspact to
first-tie* subaistanca users. Urban resident nay not ba

subaistanca wusers because subsistanca usas are by definition
l[imited te rural residents. AS 18.09.940(301# quoted suera at
pp.2-3. Yet all rural retidtnts may be first-tier subsistanea
users without regard to their individual characteristics. Tha
regulation on whieh Justice Rabinowitt relies# 9 AAC 99.010(b),
define* customary and traditional uses but d*ee net state that
first-tier subaistanca rights can be Ilimited to customary and

(footnote Continued)
i Ji5



The conclusion we have reached does not n«&A that
everyone can ongage in aubaiatanca hunting or fishing. w« do not
uaply that, tho conatitution bara all methods of axcluaion whara
exclusion is raquirad for speciesprotection raaaons. wa hold
only that tha rasidancy criterion used in tha 1966 act which
conclusively excludes all urban rasidsnts from subsistence
hunting and fishing ~rsgardlsss of thair individual charactsr-
fatics i.s unconstitutional.

Wa are not called wupon in this case to rule on what
selection criteria might beconstitutional. [t seems
appropriate, however, to note that any system which closes
participation to some, but not all, applicants will necessarily
crsats a tension with article VIIlI. In such cases, assuming that
the exclusionary criterion is not per se impermissible, our
decisions suggest that demanding scrutiny is appropriate.

We alluded to this in State v. Oetroskv, 667 P.2d 1134
(Alaska 1913) in discussing the interplay between the constitu-

tionally allowed Ilimited entry system, which was permitted by

(footnote Continued)

traditional ueers. A§ we seated in Madison "the phrase
‘customary and traditionalt signifies the word tusest . .. it
does not refer eo users." 696 P.2d at 174. The stata

acknowledges that only in the second-eier subsistence context may
individual characteristics separate those rural residents who may
bo jecond-tier subsistence users froa those who are ineligible".
Brief of Appellees, p. 9. The state also notes that the need for
a second-tier limitation has, ts date, not arisen. Id.



uaandmant to articla VIII, saction IS, And tha common usa and no
«xeluaiva right of fiaheriea elauaaa, Wa ntatedt

fSJinea tha common uaa clauaa of aaction 3

and tha no axclusiva right of flahary clauaa

of aaction IS ramain in cha constitution, tha

pramisa of tha arguaant ia chat whatavar

systam of limitad anery ia imposed rauat ba

ona which, canaistanc with a faaaibla limitad

antry ayteam, ar.taila tha laaat poaaibla ia-

pmgaaanc on tha common uaa raaarvatlon and

on tha no axclusiva right of fiahary clauaa.

Tha arguoanc concludae that fraa tranafar-

ability do«ia not ancall tha laaat poaaibla

impingamant on tna anti-axcluslomat valuta

which thasa proviaiona raflact.

[T]ha pramisa of this arguaant ia logi-

cal.
ld. ae 1191. Wa axpraaaad tha aama thama in Johna v. Commercial
fiahariaa Entry Commission, 738 P.2d 1236 (Alaaka U II)
concarning tha obligation of tha Commasclal riahariaa Entry
Comission to aat&blish an optimum numbar of antry pamits,. w«
statad in Johnat

In (Oatroskvl, wa notad that thara ia a

tanaion batwaan tha Ilimitad entry clauaa of

tha stata constitution and tha clauaaa of tha

constitution wnich guarantea opan fiahariaa.

wa suggastad that to aa constitutional, a

l[imitad antry systam should impir.ga aa littlt

as possibla on tha opan flsnary ciausas

cor.slstant with tha constitutional purposes

of limitad antry, naoaly, oravar.tion of

aconcmic diatraso to fiaharnan and raaourca

consarvation. Qatreakv . . . . Tha optimum

enumbar provision 'of tha Limitad Sntry Act is

tha machanism by which limitad antry is tr.aant

to ba rastnctad to its constitutional

purpoaaa. without this mechanism, limited

antry has tha pottnti®l to ba a systam which

has tha affact of <craaemg an axclusiva

flahary to anaura tha waalth of parait

holders and parmic valuas, whila axcaadir.g

the constitutional purpoaas of limitad entry.

Bacausa this risk of unconstituttonality

-25-



exists, th*[Commercial fisheries Entry
r'o— iaaion) should not delay in eab*rking on
the optimum number process, except, wn«r*
there it a substantial c«Aion for doing so.

Id. i 754 f.2d At 1266 (footnot# omitted),

Moat recently in Owsichek, wo suggested thAt saction 17
ofarticle VIZI, tho uniform application clause, "nayrequire
'more stringent review' of a statute than doaath* equal
protaction elaua* in caaaa involving natural resourcea.*
Ovai.ch*k, 783 f.2d at 491 n.17 (quoting Gilman v. Martin. 662
?7.2d 120, 126 (Alaska 1383)). Wo also citad with approval Jus-
tic* Rabinowlts'a dissent 1In Ostroskv. 647 P.2d at 1196 which
employs a laaat rastrictiv* altarnativ* approach in view of th*
*highly important int*r*at running to *ach poraon within th*
stat** by virtuo cf the common us* claua*. 763 9,2d at 492- n.10.

Zn raviavingUgislation which burdens th* «qual access
claua*a of articl* VTIZ, tha purposa of tha burden must b* at
laast important, th* m*ans used to accomplish th* purpos* must
bo designed for tha least possible infringement on article vizi's
open accesa vaiuea. Ostroskv, suora atl191, Johns, suora at
1266.

Wo employ this nr]nethod of analysis in tha present case
as an alternative ground of decision. Using this approach, wo
conclude that tha rural-urban residency criterion is unconstitu-
tional for tha reasons that follow.

One purpose of the 1918 set is to ensure that those
Alaskans who need to e.ngago in subsistance hunting and fishing in

order to provide for their basic necessities are able to do jo.



This is *« important interest.20 However, th* means used to
accomplish this purpose tre extremely crude. Thera ara, ti noted
above, subetaatial numbers of Alaskan* living in areas designated
4i urban who hava legitimate «claims as “‘subsistsnc* users.
Likewise# there ara substantial numbers of Alaskans [living ;n
areas designated aa rural who hava no legitimate claims. a
claaaification scheme employing individual characteristics would
ba laaa invaaiva of tha articla viz: opan aceasa valuaa and ouch
more apt to accomplish the purpoaa of the statute than tha
urban-rural criterion.

Wa note that savaral other jurisdictions hava struck
down intrastata residential prafaranca* in fiah and jjame
statute*. Thaaa authoritiaa support our view that tha aqual

access clauses of articla VIJZ, which arc a ipecial type of equal

20. Another expressed purpoee is to aid oomaunitis

whose raaidanta ara dependant on suosistenca, as distinct from
aiding tha individual residents. This ie not a purpoaa separata
froa aid to individual ceaomnity cambers where tha aid goes
directly to tho individuals. Aa wa stated in Stata v. Inaarch.

S.2d , Slip Op. Mo. 353S at 31 (Alaska, December 13, 19S9):
Tt woufT not make sense to conclude tnat a statute may not
discriminate between residents of two areas in order to aid tha
residents of the more disadvantaged area# but that sueh a statute
could discriminate between residents of two areas in ordar to aid
the communities in the more disadvantaged area. The communittss
are merely tiie collective sum of the residents.”

A third purpose is to comply with ANILCA in order to

retain state fish and game control on federal lands. It is
difficult to view this as a sufficiently important purpose.
ANILCA does not require state compliance. State control merely

for the sake of control is a questionable goal whan the terms
infringe upon the open access values of article VIII.

27



protection gquaranty# bar the residential discrimination imposed
in this ease.2* Levis v. State# Ui 3.W. 134 (Ark. 1913)

contains aa excellent historical statement:

When it becomes necessary'' for the
propagation and preservation cf wild game and
fish for the wuse of the public# the people
acting in their sovereign capacity# through
their lawmaking sower# nay pass lawe to
regulate the right of each individual which
ha enjoys in common with every other member
of the community to use of sama. lut whan

21. See State w Brvan# 99 So. 327# 330 (Fla.

(state law levying $10 and 550 license tax on state residents who
are non-residents of certain counties# aa a prerequisite to
hunting in thoee counties# when residents of those counties pay
only 31 or 31.25# violates equal protection)i State v. sarkley#
134 3.1. 434# 435 (N.C. 1520 (state law levying"!renting ‘*e*
on non-resident hunters in the county# and a 31 fee on residents
of tha county# held invalid in 'that it taxed inhabitants
unequally) t Haroer v. galloway# 51 So. 223, 229 (Fla. 1910)
(state law that required citizens -of the state of Florida who
were not residents of MArion County to give a previous notice of
intention to hunt aad to pay a special license tax for the
privilege of hunting game in Marlon County# while no notiee or
License tax was required of residents of Marion County# denied
equal protection of the laws); truce v. Director, Osc't of
Chesapeake Bav Affairs. 271 A.2d 201 (Md. 1971i (statutes
prohibiting crabber from crabbing in waters of county other than
his county of residence end prohibiting oystermen from going to
waters of another county invalid)j Power# More About ovstars Than
You Wanted To know. 30 Maryland L. Rev. 1»9% 218 Tio70} r*A
county non-reeident represents no peculiar threat to the fishery

but merely the same threat as represented by a county
resident.”) o

frit see Comaonwealth v. Wilton, 54 N.I. 342# 314 (Mass.
1899) (selectmen oTT™oSrfTAiy*riKIHTri the digging of clams by
nonresident* of the town); State v. Morton. 333 A,2d 307, 613

(Me. 19731 (state had compelled governmental interest in
conservation of its clams and its atteape to achlave that purpose
by# in pert# authorising municipalities to apply

a
resident-nonresident standard in licensing shell fisheries did
not unconstitutionally discriminate against nonresidents).

1524)



the sovereign undertakes to regulate or
reatrain the individual in its right as &
member of tha coeanunity to enjoy tha right to
taJca and usa thla common proparty of all, it
must do so upon tha same tarma to all members
of tha community alike. Tha coasson right,
which ona individual of tha vhols community
ia antitlad to enjoy aa much aa another,
cannot ba made by lav tha axclualvo privilege
of tha paopla of a cartain class or aaction
upon taraa and conditions that do not apply
to tha whole paopla alike. Thia right which
ona individual has in coamon with avary othar
individual in tha coanumty to t&ka and uaa
fiah aad game, faraa naturae, is ona that has
axlstad from tha remotest times, and,
although at ona tlma in England aftar tha
Norman Conquest tha right to taka fiah and
gaaa was claimed aa a royal prerogative to
tha exclusion of tha paopla, it was raatorad
to than by tha larona at Runnymade in 1215,
and was daclarad in tha graat chartar which
thay wrested from King John. “Tha rights,"”
says Green, “which tha barons claiaad for
thaasalvaa thay claimad for tha nation at
larga."” Graan*a History of tha English
Paopla, vol. 4, pp. 252-254. —

Thaaa rights wara confirmed and
established ever thereafter in England by
acta of ParLiaaent, and thay hava comm down
to ua from tha laws of England and may ba
regarded as a common haritaga of tha
English-speaking paopla. See Parker v.
Paopla, 111 111. 511, 53 An. TEep. "43. Also
dear v. Conn., 161 0.3. 519, 16 Sup. Ct. £8S,
T2TTT IHI Tth Martin v. Waddell, 16 Pat.
412, 10 L. Ed. 947. Tha only justification
tot a law regulating and restricting tha
common right' of individuals to taka wild game
aad fish ia the* necessity for protecting tha
uas from extinction, and thus to preserve
aad pmrpatuata eo tha individual members of
thm community tha inalienable rignts which

thay hava had froa time immemorial. While
tha state, holding tha title to game and
fish, so to speak, in trust for avary

individual member of tha community, may pass
laws to regulate tha ' rights* of gach
individual in tha manner of taking and using
tha common property, yet, as wa hava already
stated, this must ba dona, under tha



Constitution, wupon tho iim tor** to oil th*
people. Mo special privileges ot i**unitias
eon bo conferred.

Whoro tho necessity for tho preservation
of tho wild 9000 and fiah exist* in certain
territories of tho stata, that territory may
bo sogragatsd for tho purpoao of regulating
tho right to taking 90*0 and fish thorain;
but tha privilege of "taking? and ualng s>mn i«
muit bo oxtandoo to tho people of tho stata
outside of tho territory upon tKo same earna
that art oivan to chose who ara residents of
tho torritory saaracod in tho Lagi*lotion.

toyaa v. Torritory, a Wash. f. ill, J ?»c.
27. In cne cases of Stat* v. Higgins, 31 S.
c. 31, 21 S. E. 13, 31 L. ft. XT ill, and
Harper v. galloway, SI Fla. 233, 31 South,
131, i L. R. X. (M.S.) 734, 18 Xnn. Cas.
233, tho guaation hero involved vaa

concidorod and datorainod in accord with tho
doctrine v* have announcod.

ld. at 133*134 (footnote omitted, aaphaais added).
COWCtUSTOM

Our diapoaition of thia caao makes it unnecessary co
discuss tho othor grounds advancad by appellants. For tha above
raaaona, tho judgment of tho auporior court is reversed. This
caaa ia rtaanded to tha superior court with instructions to issua
a daclaratory judgmont that tha rural preference of ch. 32 SLA
1913 ia unconstitutional and to tako such further action aa say
bo appropriate.

UVKMIO and RXMXMDED,



GOHJ"TGN, Juatico, concurring.
Il qr<« with Part A of tha opinion, hoiding that

this prafarantial tchama violataa art. VXIX, factions 3, 13
and 17 of tha Alaaka Constitution.
| axprass no opinion ragarding Part 8 as it i

suparfluoua to tha daemon.



M0Q&2. Justicr, Concurring.

The court correctly concludes chat chapter 32, six
1313 ("the Act") violates ch* Alaska Constitution, 1T writs
separately to explain oy understanding of tha court's hold-
ing in part B of th* saction entitled "Th* Article wvin
Clausae - History and Analysis,” which I join, and because |

disagree with the court's analysis in part A.

Ecuai Protection

Tha Act is motivated by a compelling purpos*,
ensuring that persons who ara dependent upon subsistence
hunting and fishing have access to wildlife. However, the
Act's geographical classification scheme is only loosely
related to that purpose.- This is an equal protaction case,
and an easy one at that.

Article Z, section | of che Alaska Constitution
provides that "all persons are . . . entitled <co equal
rights, opportunities, and protection under the lav
we have decided many cases interpreting this provision, most
recently, State v. gnsarch Alaska Construction, tnc., _
P.2d , Op. Ho. 3339, (Alaska, Secember 13, 1939). The
Alaska Constitution has a similar clause specifically

concerning natural resources. Article vxn, section 17, che

uniform application <clause, provides that "(l]Javs and



regulitionr governing the uaa or disposal of natural
resources ahall apply -equally to all persons similarly
situated with reference to tha subject Batter and purpoaa to

ba atrvtd by tha law os regulation.-

Whan applying tha equal protection clauaa of arti-

cle I, va determine tha importance of the individual inter-
est affected by the enactment. The importance of the
individual interest determines the level of scrutiny we

apply to both the state's interest in the enactment and the
nexus betvesn that interest and the enactment, gnsercn. op.
No. 3539, at 22-24; Alaska Pacific Assurance Co. v. lrovn,
617 P»2d 264. 269-70 (Alaska 1914). Without explicitly
acknowledging it. the court's opinion employs the same'
analysis wunder the wuniform application clause of article
VIIl. See supra pp. 26-27. Since the principle of equality -
underlies both <clauses, the wuse of our equal protection
analysis in the uniform application context is proper.

| Dbelieve that theindividual interest impaired by
the Act. access to wildlife for subsistence purposes, is a
species of the importantright to engage in economic
endeavor atissue in Eneerch. Op. No. 3539. at 25-23. See
also Co— rcial Fisheries tntrv Corm'n v. Aookedak. 606 P.2d

1235* 1266 (Alaska 1980). The challenged enactment



therefore should receive close scrutiny.l Thi Act than at
laaat must be. closely related to an important stata interest.
gnasrcfa. Op. Me. 3539 . at 2t.

Tha stata'* intaraat. ensuring that..thosa who must
engage in aubaiatanca hunting and fishing ara abia to do so,
ia undoubtedly important. Indaad. I baiiava it is compel-
ling. However, tha Act's cLassificatior. achaaa for deciding
who ia antitlad to engage in subaistanca hunting and fishing
and Ita implementing ragulations ara not closely ralatad to
tha purpose of tha Act. As the court's opinion describes,
large numbers of <casidants of areas classified as wurban
under the Act are dapandent upon subaistanca hunting and
fishing. Conversely, some of the stata*e larger citias.
whare many peopla ara not dapandent upon subsistanca hunting
and fishing, ara claasifiad aa rural. Supra pp. 11-12.

There ia only a modest correlation batvaan tha sat of paopla

who reside in i.raas designated as rural under thaAct and
tha sat of peop..a who ara dependant uponsubaistancahunting
and fishing, ‘fhe fit between the Act and the state's in-

terest doss not even approach that required to withstand

1* ghserch. Op. Mo. 3539. at 21; Patrick v.
Lvnden Tranar . inc.. 755 f.2d 1375,1379 (Alaska 1968). ft
may be chat; the enactment should raceive even greater
scrutiny un”ar tha uniform application clauaa; however, tha
court has mat decided that question. Cwaichak v. State. 763
P.2d 4ft. A9i a.l17 (Alaska 1983).



close scrutiny. Therefore, the kct violate* che equal

protection And wuniform application clause* of the Alaska,
Constitution.

This is not to sty that all subsistence preference
laws would ba unconstitutional. £ simply baliava chat for
such a lav to pass constitutional muster, it must ba cloialy
ralatsd to its conpelling purpose. A law providing for
individual determinations of eligibility would in ay view be

sufficitntly tailored to the state's interest eo withstand a

constitutional challenge.

Common Uie and exclusive Right of fishery

The court's holding in Part A of the section enti-
tled "The Article VIII Clauses - I-!/Oistory aad Analysis” is
not altogether clear. X agree with the court to the extent
that it holds that an intrastate geographical preference for
the taking of wildlife violates sections 3 and IS of article
VIix of the Alaska Constitution. I reject any implication
that all preferences* especially all subsistence preferenc-
es. would violate these sections. | do not believe that the

court can find a violation of article VIII, seetion 17



without 4 full uquil protection analyais. t do not join
pert A of the court's opinion# hut X coneur in its result.2
Section IS of Article VZZI provides that "(nlo ex-

clusive right or special privilege of fishery ahall he cre-
sted or Authorized in the natural waters of the State."”
Alaska Coast., art. viz;# 5 IS (emphasis added). Section 4
of article VXII provides that the use of resources shall be
"subject to preferences among beneficial uses.* On the sur-
face. there appears to bs soma conflict between thess provi-
sions. To the greatest extent possible, we must Interpret
the provisions of Articla vill consistsnt with each other,
fee Abrame v. State, 534 ?.2d 91, 95 (Alaaka 1975).

Section 4 clearly authorizes soo& preferences
based upon uaes. The court recognized a parallel exception
co section 13 in Kenai Peninsula Fisherman's Cooperative As-
sociation. Inc. v. State, 628 P.2d 897 (Alaska 1981), whore
we wrote that section IS "was not meant to prohibit differ-
ential treatment of such diverse user groups as commercial#
sports, and subsistence fishermen." 628 P.2d at 904. The
Act distinguishes subsist4ence useelfrom commercial aad sport

uses in naas only. Aa diseuased above, its classification

2. £ would not, however, reach this question,
because | believe that such geographical preferences violate

the vsqual protection ar.d unifoffc application clauses of the
Alaaka Constitution.



i« ia fact * £Airly Arbitrary one b*i«d upon residence." xt

ii not tha typA of claaaification wa have previously held

persLiaaible under saction |IS.

Wa are left with thA question whether geographical
prafercncas &rt permissible undar saction IS. For tha rai-
son* given in tha court's opinion, saa supra pp. 13*19,
baliava that raliAnca upon Hynes v. Crime* Packlr.g Co.. 337

U.S. 36 (1949), which interpreted tha fadaral atatuta wupon

which saction 15 was based, 1ia appropriate. In Hvnas, tha
Court invalidaead ragulations promoiting fiahing off tha
short* of tha KArluk Reservation. While C do not baliava
that Hvnaa is determinative sir.ca it involved an axclusiva
right to fiah in a particular araa and not a aara
prafaranca, 337 U.S. at 92, saction IS proscribe* "spaeial
privilege(a]" aa wall as exclusive right*. Lika tha court,
X do not raad Hvnas as baing basad on tha fact that tha
axclusiva right was grantad to Natives rather than some
othar group. Nor do | baliava that Hvr.as can ba
distinguished by tha ability of paopla to nova to rural
araas and thus qualify uadar tha Act. Saa ausra pp. 19-19 *
n.12. For thaaa caasons, X agraa with tha court chat
geographical prafaranca* for tha taking of fiah ara not.
permissible undar saction 15. Cha Act thus violates saction
13. Although saction 13 is facially appi.cabie only to

fishing, X would hava r.o difficulty finding a corresponding



prohibition _of g«o*raphicai hunting prafaranca. m -« tho

coanon uaa ciauae of «tidi VIII, .action 3. jaa p>

Jj d«»



JUAZVOWXTS, Juetiea, disaanting.

| dissent farom the court’a holding that ch. 52 SLA 1934
ia unconstitutional.™ In ay view Alaska's subsistanca laws &xa
not violativa of author saction 3 ("common uaa"), aaction IS ("no
axclusiva right of fiahariaa"), or saction 17 ("equal application
of laws") of articla VIXX of cha Alaska Constitution.

Articla 7XIX, saction 4 axplicitly providas for
"preferences among banaficial uses." Xn Kenai Pan, ftihiram?*.
Co-00 Ass'n V. stata. 623 ?2.2d 397, 904 (Alaska 1931), wa said in
part: "(w)hiit saction 15 does prohibit granting monopoly
fishing rights, that saction was not meant to protH':bit
diffarantial treatment of such diversa usar groups aa comaarcial,
sport, and subsistanca fishermen." Tha subsi&panca laws at issua
hara do not axcluda individuals from aeeass -to wildlifsj rather,
wildlifa rasourcas ara allocatad on a prafarantial basis. Nor do
chasa laws craata an axclusiva right of fishary in any class.
Rathar, tha affaot of thasa lavs is to provida for a subsistanca
prafaranca among banafical usars of tha rasourca. No axclusiva,
monopolistic, or otharvisa closad classas of rasourca users ara
established.

S would furthar hold that ch. 52 SLA 1966 is not

violativa of cha aqual protaction provisions of tha Alaaka

1. Hereinafter state subsistanca laws.



Constitution (article I# section 1, article vtll, section 17),
In my vie«r Adoption of ths strict scrutiny and least restrictive

alternative standards is inappropriate. Given the nature of ths
interest st stake £ would apply s lesser standard for purposes of.
equal protection analysis. This subsistence legislation 1%
substantially related to legitimate legislative goals, i
conclude that the fit between the legislature's goal of
furthering the health and welfare of subsistence wusers, and the
subsistence preference system it devised to carry out this
objective, is sufficiently <close to withstand scrutiny under

Alaska's equal protection provisions.

INTRODUCTION. -

«

In response no the impact the state's population growth
has had upon subsistance lifestyles, Congress in 1910 snactsd the
Alaska national Interest Lands Conservation Act (hersinaftsr
ANILCA or federal subsistence law).2 ANILCA was designed to
protect subsistence hunting and fishing by giving such uses

priority over cocaerclal and sport uses in rural areas.?2

2.Pub. L. NO. 96-487, 94 Stat. 2371 (1980); U (J.S.C.
SS 3101-1313 (West 198S). Congreaa prefaced Title vi:: of ANILCA
with a declaration that "the continuation of che opportunity for
subsistence usee by rural residents of Alaska . . . is essential
to Native physical, economic, tradltignel, and cultural existence
* 16 U.S.C. 6 3111(1) .

3. &£ 16 U.S.C. $] 3111-3126 (1902 6 Supp. IV 1986)



The fsder* 1 subsistance Law specified chat subsistence
uses must be "customary And traditional wueos by rural Alaska
residents.” ANILCA 5 303; 13 U.S.C. S 3113 (emphasis Addad).
Thus, undar AHILCA, eligibility for subsistence permits was de-
pendent in part upon cna'a qgaographic placa of residence. ANILCA
S 304; W U.S.C. S 3114.4

ANZLCA Awuthorized the st&te to continue managing fiah
and game inhabiting Alaska's fadaral Jlands and waters if the
stAte established regulations maintaining the definition of and
preference for subsistence wuses articulated in the federal sub-
sistence law. ANILCA 5 803(d); U U.S.C. $§ 3113(d). The nsrtate
legislature complied, and thereby retained managerial control
over federal lands located within the state—by authorizing the
Joint Boards of fish and Cane to promulgate regulations defining
"rural" use.

In anacting ch. S2 SLA 1994 the Alaaka House of
Representatives adopted a letter of intent.3 The letter
articulated the eubaiatence-rurel preference of the act in the

following terras»

4. "Rural™ areas are those with sparse populations,
and ehe terra "rural” aa wused in ANILCA is not a term of art.
Kenaltse Indian Tribe v. State of Alaska, 960 F.2d 312 (9th Cir.
L§8S). cert, denied, ioS L. Ed. id 0>3 (1999). (terra "rural"™ s
to be given its ordinary significance, meaning  “sparsely
populated").

5. 1915 House Journal 1246.
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This [imitation of the definition
"subaistenca u<«r racognisaa that; Alaak

unique,  «rid unlike any of tha other
forty-nine states, tha economy of many rural

communities in rural uraaa in Alaaka
significantly dependant upon participatio

tha raaidanta of tha communlelaa in tha
taking of fiah stocka and gaaa populationa
for paraonal and family consumption,
further, tha legislature finds thae

in thasa activities.@

a

n

tha
general haalth and welfare of thasa citixans

is significantly tied to chair participation

Tha subsistancastatutas challangad hara dafina ‘rural
araa" aa "a community or araa of tha stata in  which tha
noncommercial, customary, and traditional usa of fish or gaaa for
parsonal or family conaumption is a principal charactaristlc of
tha aconoay of the community or araa." Ad 14.05.940(25).

4. Saa also tha Housa Committee on Interior
Insular Affairs Saport xssuad in conjunction with tha passage of
ANILCA.

Aftar eonsidaraclon of tha tastimony tha

subcommittee's hearings aad town maetxngs

throughout Alaska and review of studies dona by a

variety of fadaral, state, academic, and other

agencies and groups, tha' Committee has no doubt
about tha importance of subsistanca usas to tha
rural paopla of Alaska. RtliabLe avxdanea was
given to the Committee demonstrating that fifty

percent of tha food for three-quarters
native faailiaa 1a Alaska's small an
villages is acquired through subsistence
40% of such families jpend an avaraga o

months of the -year in subsistanca
itias. :

tha

d medium
uses, and
f to 7
activ-

H.R. Rap. No. 1045, 95th Cong., 2d Sess., at 181 (1978).
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Appellant*' basic contention here ia that "by excluding
from eligibility as subsistence wusers ail urban dwellers and by
including all rural dvallara, ie wunfairly axcludaa some urban
residents who hava lived a subsistence lifaaeyla and dasira so
concinuo eo do so, while needlessly including numerous rural
raaidanta who hava non engaged in subaiatenca hunting and
fiahing." Tha linchpin of this diaputa, chan, la whether tha
challangad aubaiatanca Lav conatitutaa an unconstitutionally
imperfect attempt to fulfill tha legislature's purpoaa of

protaceing aubaiatanca uaaa.

l. OO ALASKA'S SUBSISTENCE LAWS VICLATE ARTICLE VI2X OP THE
Lkilk coNstitutionT

Appallanta challanga tha conatitueionality of tha stata
subaistanca lava wundar thraa clauvata of articla Vi:: or tra
Alaaka Constitution, sactions 3 ("coaaon usa"), IS ("no axclusiva
right of fiahariaad4), and 17 ("aqual application of Iava").«' Tha

court attributes a “sharad meaning” to thaaa thraa constitutional

7. Section 3 of articla VIH providesj

Wherever occurring in thoir natural stata, fiah,
wildlife, and wacars ara rasarvad to tha paopla
for common uaa.

Saction 13 of articla J/IIl pcovidaa:

No axclusiva right ov spaeial privilaga of flahary
ahall ba craatad or authorized in tha natural

(fcotnota continued) .4,
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provisionst that "exclusive or special privileges to tike fiah
and wildlife ara prohibited.” The court than concluda* that tha
subsistence statute's prafaranca for rural raaidanta wviolates
aach of tha aforementioned clauaaa and offanda tha shared meaning

of article VIII. | disagree.

A.  Saction Tnraa: Tha "Common Uaa* Clauaa.
Articla VIII, saction 3 (tha "common uaa" clauaa) s
darivad from lava designed to guarantee tha common clflzan

participation in viidlifa harvest, and to divaat tha Crown of

a
exclusive entitlement to thoaa rasourcas. It la aald that thia

(footnota continued)

waters of tha Stata. This saction does not
restrict the power of tha State to limit antry
into any fishery for tha purposes of rasourca
conservation* to prevent economic distress among
fisherman and those dependant wupon them for a
l[ivelihood and to promote cha efficient develop**
mant of aquaculture in tha Stata.

Saction 17 of articla VIII provides:

Lava and ragulations governing tha usa or disposal
of natural resources shall apply equally to all
parsons similarly situated with reference to tha
subject matter and purpose to ba served by tna law
or regulation.

S. In Levis v. State, 111 3.Vf 154 (Ark.
court described tha history of «pha common usa principle m the
following terms:

(AUthough at ona Kim* in England after tha
Norman Conquest tha right to take fish and game
was claimed as a royal prerogative to the exclu-

(footnote continued) o ix
-4 4 -

1913)
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"pufillc trust” doctrinea "impose Is) upon cha §ut« a trust duty
to manage tha fiah, wildlife and watar rasourcas of tha stata for
tha banafit of all the people.” Owsichek v. State, 763 P.2d 489,
4*5 (Alaska 1911) (citations emitted); sea also Metlakaela Indian
Community, Annette Island Reserve v. ggan. 382 P.2d 901, 90S
(Alaska 1981), aff'd, 339 U.S. 45 (1J82); Herschar v. Staea.
Dap‘t of Commerce, 368 P.2d 996, 1003 (Alaaka 1977).

In Stata v. Ostroskv. 667 P.2d 1184 (Alaska 1983),
reh'g denied, 468 U.S. 1204 (1984), we accepted che view shat the
common use clause reflects "anti-exclusionist values." id. at
1191. Thereafter, in Owsrchek v. State, 763 P.2d 488 (Alaska
1988)f a case involving an exclusive right to conduct guided

hunting in particular areas of wilderness,—we reiterated this

(footnote continued)

sion of the people, it was restored to them by the
Sarons at Runnymedc in 121S, and was declared in

the great charter which they wrested from King
John.

e ¢ ¢

These rights* were confirmed and establishad
ever thereafter in England by act3 of Parliament,
aad they have com* down to wuse from the laws of
Snfland and may be regarded as a common heritage
of the English-speaking people.

Id. at 155 (citations omitted).

9. The public trust doctrine maintains that government
holds untaken wildlife ia trust for public use, and ftr.ac
government owes a fiduciary duty to manage such resources for the
common good of the public as beneficiary. See Owsichek v. State,
763 P.2d 488, 493-93 (Alaska 1988).

. G He
S o* @
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theme stating that section 3 ia fundamentally eanti-monopoly®“ in
its chruac. ld. at 493 ("Because an SOX (exclusive guide ere*]
la cltarly a type of monopoly . . . (legislative) history
strongly suggests that cha statutes at issua hart ara unconstitu-
tional.-). Critical to our holding that tha guide licansing
system at issua in Qweichek was unconstitutional undar tha common
usa clausa wara tha following characteristics of tha schemat it
permitted a single guide permanently to exclude all other guides
from leading hunts professionally on specific leads; ie favored
established guides at the expanse of naw entrants in tha guiding
market; it created a salable/ property-like interest in the
licenser and it established exclusivity of an unlimited duration.
ld. at 436.

In the <case at -bar the <challenged subsistence laws
exhibit none of these characteristics. The state subsistence
laws establish a subsistence preference/ not an exclusivel/
monopolistic/ or othervise <closed class. Anyone may Jom
subsistence wusers by moving to a sector of the state which has
been designated as a "rural area." Furthar, these laws do not
establish subsistence hunting and fishing as an exclusive -so,
even in rucal areas, exeapc during periods of extreme resource

scarcity.10 In regard te this issue : think the court's reliance

10. Alaska Statute 16.03.236 (c) authorizes compute

(footnote continued)
m >4 -
-46-



on Owsichek and Ostroskv u aisplecad. Both Owsichek tn

Ostrosky emphasize chat cha primary thrust of articla VIII s
anei-sxclusionise or anti-monopolistic, not *nti-pr*fsrenci*l.

| do not raad cha statutaa in quaation aa providing
that eligibility co participata in aubaiatanca uaaa ia determined
aoialy with rafaranca co whara an individual livaa. That ia not
cha caaa. Tha aubaiatanca lawa at iaaua hart ara implamanccd by
multi-factor*! regulations which focua not only on placa of
residence, but also upon particular stocks and populations of
fiJh and gaaa, and particular pactarna of subaiatanea wusage.ll
Moreover, individual charactariatics ara always considered undar
tha stata subaistanca law during laan pariods whan it becomes
nacaaaary to ractnct avan.cartain aubaiatanca usas. In thoa*
pariods, tha datarainacion aa co which individuals among those
normally aligibla for a subsistanca parmic may contmua
harvesting is aada on cha basis of an analysis of individuals'

charactaristics undar cha following csitana: (1) customary and

(footnota continuad)

prohibition of nen-subsistance usas during ptriods of famine whan

tha state'* total harvast is inaufficiant to support tvan normal
subsistanca usas.

11. Subsistanca usas must ba "customary
traditional” wusas as determine™. by thr separate Soards after
evaluation of a particular fiah or gama Vcock in light of aight
critana. S AAC 99.010(bh). Thasa sight criteria include

axaaination of individual populations' patterns of uaa, methods
and tfficlancy of wuaa, consistency of usa, and methods of food,
storage, as wail as cha nexus between tha aaaartad subsistence
usa and tha maintenance of individuals' cultural heritage. ZE



direct dependence on che resource as cha mainstay of livelihood;
(2) local residence; *nd (3) availability of alternative
resources. K3 16.05.258(c).

The court's interpretation of tha common wuse clause
would prohibit tha legislature from making any differential allo-
cation of natural resources whatsoever/ an outcome precluded by
our holding in Kenai Peninsula, 628 ?.2d 897 (Alaska 1911) and
tha language of article vi::, section 4, which explicitly pro-
vides for “preferences among beneficial usee.” In Kenai. we held
that “twlhile section 15 does prohibit granting monopoly fishing
rights/ that section was not meant to prohibit differential
treatment of such diverse user groups as commercial/ sport/ and
subaistanca fisherman." 698 P.2d at 904 (emphasis added). r

Moreover/ it is axiomatic that* the provisions of
article VIII of the Alaska Constitution should be interpreted so
as to avoid internal contradictions, Abrams v. State. 534 P.2d
91/ 95 (Alaska 1975} ("1t is an undispucsd maxim  of
constitutional construction that ehe differsnt provisions of the
document shall be reed so aa to avoid <conflict whenever
possible-); >erk v. State. 528 P.2d 785, 786-87 (Alaska 1974)
("It is a wall accepted principle of judicial construction that,
whenever reasonably possible, every provision of the Constitution
should bs given meaning and effectt and related provisions should
be harmonized.m . In my view the ‘'court's reading of article

VI, section 3 as prohibiting prsferencss among heneficial uses



of Alaska's raaourc** plainly conflict* with article vm
saceion 4. That aaction provides, m full:

rich, forests, wildlife, grasslands, and all

ocher raplannhibla raaourcaa belonging to

tha Stata ahall ba utilised, developed/ and

raamtalnad on tha sustained ylald principle,

suhiact to preferences among banaficial uaaa.
(Emphasis addad.) Tha meant of aaction 4 ia that parsons
situated differently can ba created differently and that soma
usars of a rasourca may legitimately ba given prafaranca over
othara.

In brlaf, tha common uaa clause conatitutionalizad tha
doctrma that wild fish and gaaa ara hald in cxuat by tha atﬂata
for tha banafit of tha public aa a wholo-jrathar than by cha
sovereign in exclusive possession. That prinalpla ia conaistant
with tha viaw that tha aovaraign atata may raanaga wildlifa for
tha common good, including cartain banaficial prafaranca*. Thu*
| concluda that tha challangad subaistanca law* do not offtnd tha
anti-monopolistic, anti-axcluaionisc value* undarpinmng th*

public trust and coaaon usa doctrinas ambodicd in section 3 of

article VIII of Alaaka'? constitution.

B. Saction 13; cha "No Excluaiva Riche* Clauaa.
Z also disagree with tha court's holding that tha atata
subsistanca law violate* article VIZI, aaction 15 (tha "no

axclusiva right" clausa).



The court relies for i;« in'enrprecacion of the no

exclusive right clause upon Hvnas v. Grimes Packing Co.. 337 ¢.j.
86 <1949), a caaa in which tha United Stataa Supreme Court incer-
pratad tha fadaral legislation which governed Alaska's fiahariaa
bafora statehood, former 48 U.S.C. S$ 220-224 (1941) (harainaftar
"Tha Whita Act"). Tha Whita Act did includa language seemingly
prohibitive of tha kind of geographic distinction at iaaua hara.

Saction 1 of tha Whita Act provide*, in ralavant part:

[MIo axclusiva or several right of fishery
shall ba grancad . . . nor shall any citiran
of tha United Stataa ba daniad tha right to

taka, oprepare, cura, or preserve fish or
shellfish in anv area of tha waears of Alaska

where fishing 1is permitted by tha Secretary
of tha Commerce.

Act of June 6, 1924, Ch. 272, S 1, 43 stat. 4(4 (emphasis addad).
On tha other hand, Idisagree with tha court's view chat insofar
as tha VftvUa Act wasexpressly anti-geographic, section IS should
be given a similarconstruction. For in my opinion Hvnas s
distinguishable in several iopsrtant respects.

First, Hynes did not involve an allocation of fish and
gaxaa on the basis of residence; rather, the exemption at issue
there applied only to fish, and was predicated wupon cne users'
status as Indians, not thair place of residence. 337 U.S. at
89-97. Sseofid, Hvnas involved an exclusive right of access which
had bean made available only to” closed class of fisherman. Ac

issue m Hvnas was a regulation of the Secretary of the Interior

completely prohibiting comaarcial saloon fishing m ail waters.



within 3#000 fo®t of th® ahor®« of th® JUrlufe c®s®rvation, but

«x«aptiag Nativ® fiah®rm®n froa chi* otharvia® coasprohonalv® ban.
*d. Thar®for®, HVrt®s, like Ovsich®k. i* distinguishable fro* ch®
classification sch®m® at issua in th® pr®s«ne cas®, sine® in th®
cas® at bar on® may b«eozn« «ligibl® for aubaiatanca parmics by
moving into a rural ar®x«. Finally, a® notad pravioualy, both
articla VIIlI, s®ction 4 and Kanai Fiah®rm®n e+e«tabliah that
saction 13 cannot b® raad to prohibit differential treatment of
such divarsa us«r groups as comaarcial, sport, and suhalstanc®

uaars.

rr

C. Saction 17; tha "Tqual Application* Clauaa.

Although saction 17 (tha "aqual application clausa") :j

a component of articla VZZI, it ia aaaantially, aa th® court
stataa, a "'more stringant , . .'" aqual protection clauaa [fori
ca«®s involving natural resources." Z will addrass thaaa

issue® tog®th®r.
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ri. DO T™M I»SS STATE SUILSISTINCE LAWS VIOLATE ARTTrt.r ott.

The court holds ths ststs subsistsncs law* unconstitu-
tional on squsl pransction grounds. 12

Although this court has not yst sddrssssd ths Issus
whsthsr squsl secsss to fish end game is s fundamental right, ws
hsvs hsld thst commercial fishing is not fundsmsnttl. CombsrcittL
fisheries Sntrv Comm*n v. Aookedak, 60S P.2d 1255, 1282 (Alaska
1980). Other courts hsvs concludsd that rscrsationsl hunting s
not a fundamental right. Sea, e.g., Baldwin v. Montana Pish and
cams Comm"n, 436 U.S. 371 (1978) (elk hunting by non-residents
not fundamental)j Utah Public Employees Aaa'n v. Stats, 610 P9.2d
1272 (Utah  1980) (entry in  big game -permit drawing not
fundamental). See also Hsrschar v. Stats, Department of
Commaree, 568 P.2d 996, 1003, 1006 (Alaska 1977).

In my view, the ir.tsrsst at staks, i.e., tns right to

participate in subsistence hunting and fishing, is not a funda-

mental right. Maximum scrutiny is reserved fcr fundamental

12. The majority opinion employs article VIII

17 and the concurring opinion of Justice Moore uses articla |
section !+ Aa Justice Moore points out. tha method of analysis
in either eaee 1is the same. Because Alaska's equal protection
standards ere more stringent than the federal constitutional
standard, any statute which passes muster under Alaskan law will
also survive the equal protection ~clause of tha United States
Constitution. Herrick*s Aero-Aoua Repair v. Department of
Transportation. 754 P.2d 1111, ill4 (Alaska 1988). Thsrefors,
discussion of the federal standard is omitted.
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