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A L A S K A  M E N T A L  H E A L T H  B O A R D

STEVE COWPER, GOVERNOR ST. ANN'S CENTER
STATE  OF ALASKA 419 6 th STREET SUITE.124
JUNEAU, ALASKA 99801 
907-465-3071

Senato r Bettye M. F ah renkam p Jan u a ry  31,1990
A laska S ta te  L eg isla tu re 
P.O. Box V (MS3100)
Juneau , A laska 99811

Honorable Senator,

In  o rder to fulfill i ts  s ta tu to ry  m anda te  rep re sen ta tiv e s  of th e  B oard shou ld  m eet 
w ith  th e  S ena te  Resources Comm ittee. The pu rpose of th e  m ee ting  would be to 
rep o rt th e  Board's observations of th e  v a lu a tio n  process app lied  to th e  M ental 
H ea lth  T ru s t L ands and  also o the r m a tte rs  w ith in  th e  Board's m andate. Over the 
p a s t n in e te en  m onths, m em bers of th e  AMHB L ands C om m ittee have a ttended  
n early  every m eeting  of the  In te rim  M ental H ea lth  T ru s t Commission.

O hI t  would be helpfu l to be scheduled w ith  your com m ittee for one-half h ou r -either 
W ednesday F eb ru a ry  14th. AMHB L ands C om m ittee Chair, M r Jo h n  M alone of 
Bethel, would be th e  p rim ary  p resen te r ass is ted  by myself. Please, le t me know if  a 
m eeting  w ith  th e  House Resources Comm ittee can be scheduled. Thank-you.

Sincerely,

Dennis M. 
Executive D irector

c c :  J .  M a l o n e
T .  L a n g d o n  
IMFiTC 
DNR



I N T E R I M  M E N T A L  H E A L T H  T R U S T  C O M M I S S I O N

DRAFT F IN A L  REPORT .

(December 20, 1989) 

on

A p p r o v e d  P r o c e d u r e s  for Determ i n i n g  t h e  F a i r  M a r k e t  V a l u e
of

A l a s k a’s M e n t a l  H e a l t h  T r u s t  L a n d s



706 P . 2d 681 (1985). T h i s  r e c o n s t i t u t i o n  was d e e m e d  i m p r a c t i c a­

ble  at b e s t  b y  the S t a t e  and it s t r e n u o u s l y  r e s i s t e d  the reversal 

of p r e v i o u s  a c t i o n s  t a k e n  on m e n t a l  h e a l t h  trust lands that w o u l d  

be required. T h e r e f o r e ,  to help d e v i s e  an a c c e p t a b l e  m e t h o d  of 

a l t e r n a t i v e  o r  c o n s t r u c t i v e  r e c o n s t i t u t i o n  of the trust, a nd to 

a s s u r e  p r o p e r  t r u s t  m a n a g e m e n t  in the interim, t h e  l e g i s l a t u r e  in 

1986 c r e a t e d  t h i s  I n t e r i m  Mental H e a l t h  T r u s t  Lan ds C o m m i s s i o n  

( C o m m i s s i o n ) . S e e  Ch. 132 SLA 1986. U n d e r  l e g i s l a t i v e  auspices, 

d i s c u s s i o n s  t h e r e a f t e r  t o o k  place b e t w e e n  all i n t e r e s t e d  p a r t i e s  

to s e e k  a c c e p t a b l e  a l t e r n a t i v e  m e a n s  of r e c o n s t i t u t i n g  the trust.

In its F e b r u a r y ,  1987 report to the Legislature, at p a g e  20, 

t h e  C o m m i s s i o n  c o n c l u d e d  that, "[t]he number, c o m p l e x i t y  and 

i m p o r t a n c e  of t h e  q u e s t i o n s  r a i s e d  by t h e  W e i s s  O p i n i o n ' s  t r u s t  

r e c o n s t i t u t i o n  i n s t r u c t i o n s  urges; a n e g o t i a t e d  s e t t l e m e n t . "  T he  

c o n c u r r e n t  w o r k  of s p e c i a l  legisla tive c o m m i t t e e s  also all s u p­

p o r t e d  and a d o p t e d  t h e  c o ncept of a n e g o t i a t e d  resolution. This  

u n a n i m i t y  c u l m i n a t e d  in t he p a s s a g e  of C h a p t e r  48, S L A  1987 

(Chapter 48). C h a p t e r  48 dire c t e d  a r e p l a c e m e n t  trust c o rpus  be 

. c r e a t e d  f r o m  l a n d s  c u r r e n t l y  in l e g i s l a t i v e l y  d e s i g n a t e d  areas 

equal in v a l u e  t o  t h e  September, 1987, v a l u e  of the original one 

m i l l i o n  a c r e s  r e c e i v e d  b y  the S tate u n d e r  the 1956 legislation, 

w i t h  t h e  s t a t e  t h e n  to p a y  "rent" at 8% p e r  y e a r  on this v a l u e  

into t h e  m e n t a l  h e a l t h  t r u s t  income account.

U n d e r  C h a p t e r  48, this Commission, c o m p o s e d  of the C o m m i s­

sioner of t h e  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  (or h e r  d e s i g n e e ) ,

I M H T C  D R A F T  R E P O R T  RE: F M V  P R O C E D U R E S  (12/20/89) p. 2



T H I S  D O C U M E N T  
H A S  B E E N  R E P H O T O G R A P H E D  

T O  A S S U R E  L E G I B I L I T Y



I N T E R I M  M E N T A L  H E A L T H  T R U S T  C O M M I S S I O N

DRAFT F IN A L  REPORT .

(December 20, 1939) 

on

A p p r o v e d  P r o c e d u r e s  for Deter m i n i n g  t h e  F a i r  M a r k e t  V a l u e
of

A l a s k a ' s  M e ntal H e a l t h  T r u s t  Lands



I. I N T R O D U C T I O N  A N D  B A C K G R O U N D

In 1956, the C o n gress g r a nted the T e r r i t o r y  of A l a s k a  the 

right to s e l e c t  one m i l l i o n  acres of land to be m a n a g e d  as a 

p u b l i c  t r u s t  to p r o d u c e  income that w o u l d  be, " a p plied first for 

the n e c e s s a r y  e x p ense s of the m e n t a l  h e a l t h  p r o g r a m  of Alaska." 

However, a f t e r  s e l e c t i n g  the m o s t  p r o m i s i n g  income p r o d u c i n g  

p o t e n t i a l  l a n d s  a v a i l a b l e  at the time, the S t a t e  n e v e r  a c t ively  

m a n a g e d  t h e s e  lands as a trust. There  w a s  no e f f o r t  to p r o t e c t  

the c orpus f r o m  d i s s i p a t i o n  or to g e n e r a t e  m a x i m u m  income in the 

interest of t h e  p r i m a r y  beneficiaries.

To t h e  c o n t r a r y  and from the b eginning, lands w e r e  co nve y e d  

from the t r u s t  at, frequently, less t h a n  f a i r  m a r k e t  v a l u e  and 

for p u r p o s e s  n o t  a l l o w e d  in the 1956 l e g islation.  The A l aska  

L e g i s l a t u r e  e v e n  a t t e m p t e d  to d i s s o l v e  t h e  t r u s t  in 1978. (Ch. 

181, 182, S L A  1978) By October 4, 1985, of the origi n a l  one m i l­

lion acres, o n l y  194,672 acres of land r e m a i n e d  in u n e n c u m b e r e d  

grant land  status. (Interim M e n t a l  H e a l t h  T r u s t  Commission, 

R e p o r t  t o  t h e  Legislature, February 1987, " A P P E N D I X  C: T H E  M E N T A L  

H E A L T H  L A N D  TRUST")

In 1982, b e n e f i c i a r i e s  of t h e  t r u s t  s u e d  the state for 

b r e a c h  of its t r u s t  responsibilities. In October, 1985, the 

A laska S u p r e m e  C o u r t  agreed the state h a d  b r e a c h e d  its trust  

r e s p o n s i b i l i t i e s  and ordered that, "the t r u s t  m u s t  be r e c o n s t i­

tuted to m a t c h  as n e a r l y  as p o s s i b l e  t h e  h o l d i n g s  w h i c h  c o m p r i s e d  

the trust w h e n  t h e  1978 law b e c a m e  e f f e c t i v e . "  S t a t e  v. Weiss

I M H T C  D R A F T  R E P O R T  RE: FMV P R O C E D U R E S  ( 1 2 /20/89) p. 1



706 P . 2d 681 (1985). T h i s  r e c o n s t i t u t i o n  was d e e m e d  i m p r a c t i c a­

ble  at b e s t  b y  the S t a t e  and it s t r e n u o u s l y  r e s i s t e d  t h e  r e v e rsal 

of p r e v i o u s  a c t i o n s  t a k e n  on m ent al h e a l t h  t r u s t  lands t h a t  w o u l d  

be  required. T h e r e f o r e ,  to help d e v i s e  an a c c e p t a b l e  m e t h o d  of 

a l t e r n a t i v e  o r  c o n s t r u c t i v e  r e c o n s t i t u t i o n  of the trust, and to 

a s s u r e  p r o p e r  t r u s t  m a n a g e m e n t  in the interim, t h e  l e g i s l a t u r e  in 

1986 c r e a t e d  t h i s  I n t e r i m  Mental H e a l t h  T r u s t  L a n d s  C o m m i s s i o n  

(Commission). See Ch. 132 SLA 1986. U n d e r  l e g i s l a t i v e  auspices, 

d i s c u s s i o n s  t h e r e a f t e r  t o o k  p l a c e  b e t w e e n  all i n t e r e s t e d  p a r t i e s  

to seek a c c e p t a b l e  a l t e r n a t i v e  m e a n s  of r e c o n s t i t u t i n g  t h e  trust.

In its F e b r u a r y ,  1987 r e port to t h e  Legisl a t u r e ,  a t  p a g e  20, 

t h e  C o m m i s s i o n  c o n c l u d e d  that, "[t] he number, c o m p l e x i t y  and 

i m p o r t a n c e  of t h e  q u e s t i o n s  r a i s e d  b y  the W e i s s  O p i n i o n ' s  t r u s t  

r e c o n s t i t u t i o n  i n s t r u c t i o n s  urg es a n e g o t i a t e d  s e t t l e m e n t . "  T h e  

c o n c u r r e n t  w o r k  of s p ecial l e g i s l a t i v e  c o m m i t t e e s  a l s o  all s u p­

po r t e d  a n d  a d o p t e d  t he c o ncept of a n e g o t i a t e d  r e s o l u t i o n .  T h i s  

u n a n i m i t y  c u l m i n a t e d  in the p a s s a g e  of C h a p t e r  48, S L A  1987 

(Chapter 48). C h a p t e r  48 d i r e c t e d  a r e p l a c e m e n t  t r u s t  c o rpus b e  

c r e a t e d  f r o m  l a n d s  c u r r e n t l y  in l e g i s l a t i v e l y  d e s i g n a t e d  areas 

equal in v a l u e  to t h e  September, 1987, v a l u e  of t h e  o r i g i n a l  one 

m i l l i o n  a c r e s  r e c e i v e d  b y  the State u n d e r  the  1956 l egislation, 

w i t h  the s t a t e  t h e n  to p a y  "rent" at 8% p e r  y e a r  on t h i s  v a l u e  

into the m e n t a l  h e a l t h  t r u s t  income account.

U n d e r  C h a p t e r  48, this Commission, c o m p o s e d  of t h e  C o m m i s­

sio n e r  of t h e  D e p a r t m e n t  of N a tu ral R e s o u r c e s  (or h e r  d e s i g n e e ^ ,

I M H T C  D R A F T  R E P O R T  RE: F M V  P R O C E D U R E S  ( 1 2 / 2 0 / 8 9 ) p. 2



and two p u b l i c  member, Dr. George Regers, a n d  Dr. Lidia S e l k r e g g 1 

was d i r e c t l y  charged w i t h  approving p r o c e d u r e s  on b e h a l f  of the 

C o m m i s s i o n e r  of the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  for d e t e r m i n­

ing the 1987 fair m a r k e t  v a l u e  of the o r i g i n a l  one m i l l i o n  acres 

of m e n t a l  h e a l t h  trust lands and, also, of i d e n t i f y i n g  lands of 

equal v a l u e  a m ong eight m i l l i o n  acres of p o t e n t i a l  r e p l a c e m e n t 

l ands w i t h i n  l e g i s l a t i v e l y  designated areas.

C o m m e n c i n g  w i t h  its J u n e  9, 1987 m e e t i n g  and c o ntinuing  

t h r o u g h  its m e e t i n g  of N o v e m b e r  7, 1989, t h e  C o m m i s s i o n  h e l d  over 

t h i r t y  p u b l i c  meeting s or w o r k  sessions in o r d e r  t o  e v olve its 

f i n a l l y  a p p r o v e d  p r o c e d u r e s  for d e t e r m i n i n g  the f a i r  m a r k e t  value  

of t h e  o r i g i n a l  mental h e a l t h  trust lands. E a c h  m e e t i n g  was 

p u b l i c  a n d  its subject m a t t e r  was n o t i c e d  t o  all i n t e r e s t e d  

p a r t i e s  and an o p p o r t u n i t y  allowed for all t o  p r e s e n t  and a rgue  

t h e i r  v i e w s  b o t h  o rally a n d  in w r i t i n g 2 .

1 .The c h a i r m a n  of the Commission, Dr. G e o r g e  Rogers, is a p r o f e s­
sio n a l  r e s o u r c e  and g e n e r a l  econom ist, h a v i n g  h i s  f i r s t  c o n t a c t  
A l a s k a  r e s o u r c e s  in 1937 while w o r k i n g  in t h e  e c o n o m i c s  d e p a r t­
me n t  of S t a n d a r d  oil of California. He has b e e n  an A l a s k a  r e s i­
de n t  s i n c e  1945, s e r v i n g  as an e c o n o m i s t  w i t h  t h e  D e p a r t m e n t  of 
I n t e r i o r ,  R e s o u r c e s  for t h e  F u t u r e  a n d  t h e  U n i v e r s i t y  of A l a s k a  
w h e r e  h e  e s t a b l i s h e d  its I n s t i t u t e  o f  S o c i a l  a n d  E c o n o m i c  R e ­
s e a r c h  in 1960-61. T h e  o t h e r  p u b l i c  m e m b e r  of t h e  C o m m i s s i o n ,  
Dr. L i d i a  Selkregg, is a p rofe s s i o n a l  g e o l o g i s t  a n d  planner. Dr. 
S e l k r e g g  h a s  s e r v e d  o n  t h e  A n c h o r a g e  A s s e m b l y  a n d  its P l a n n i n g  
and Z o n i n g  C o m m i s s i o n .  S h e  is a l s o  a P r o f e s s o r  E m e r i t u s  at the 
U n i v e r s i t y  of Alaska and d e v e loped its p l a n n i n g  c urr iculum. Both 
of t h e s e  m e m b e r s  h a v e  s e r v e d  o n  m a n y  S t a t e  a n d  F e d e r a l  l a n d  use 
a n d  n a t u r a l  r e s o u r c e s  c o m m i s s i o n s  a n d  c o m m i t t e e s  a n d  b r i n g  
d e c a d e s  of e x p e r i e n c e  in m a n y  of t h e  i s s u e s  b e i n g  a d d r e s s e d  by 
the Commission.

2.R e f e r e n c e s  to d o c u m e n t s  h e r e i n  t h a t  h a v e  n o t  b e e n  publis h e d ,  
are t o  d o c u m e n t s  p r e s e n t e d  to or p r e p a r e d  b y  t h e  C o m m i s s i o n  and 
k e p t  on file b y  DNR, a c t i n g  as the C o m m i s s i o n ' s  staff.
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A t  its N o v e m b e r  7, 1989 meeting, the C o m m i s s i o n  (with one 

dissent) a d o p t e d  final v a l u a t i o n  p r o c e d u r e s  in c o n f o r m i t y  with 

the l e g i s l a t i v e  intent (copy attac hed as A p p e n d i x  A ) . In all 

instances, s t a n d a r d  a n d  s p e c i f i c  i n d ustry m e t h o d o l o g i e s  w e r e  

adopted, as n e c e s s a r i l y  m o d i f i e d  for u s e  w i t h i n  r a t h e r  s e v ere 

c o n s t r a i n t s  o f  a v a i lable t i m e  and money. T h e  p r o c e d u r e s  w e r e  

then f o r w a r d e d  on the same date to the C o m m i s s i o n e r  of N a t u r a l  

R e s o u r c e s  to m a k e  the r e s u l t i n g  d e t e r m i n a t i o n  of f a i r  m a r k e t  

v a l u e  f o r  t h e  one m i l l i o n  acre s of m e n t a l  h e a l t h  t r u s t  lands, as 

r e q u i r e d  b y  C h a p t e r  48. T h i s  R eport is i n t e n d e d  t o  p r o v i d e  in 

one d o c u m e n t  t h e  b a c k g r o u n d  and r a t i o n a l e  s u p p o r t i n g  a d o p t i o n  of 

t h e s e  p r o c e d u r e s .

II. D I S C U S S I O N

A. F A I R  M A R K E T  VALUE

C h a p t e r  48 r e q u i r e s  t h e  d e t e r m i n a t i o n  of the " fair m a r k e t  

value" o f  t h e  original c orpus a n d  r e p l a c e m e n t  lands. W h i l e  there 

was c o n s e n s u s  on t he g e n e r a l  a p p roac h a n d  p r o c e d u r e s  to be f o l­

lowed, t h e  p r e c i s e  d e f i n i t i o n  a n d  m e a n s  o f  d e t e r m i n i n g  the fair 

m a r k e t  v a l u e  h a s  c a u s e d  c o n t i n u i n g  d i s agreemen t.

In l e g a l  m e m o r a n d a  to the Commission, a t t o r n e y s  for t h e  

P l a i n t i f f s  a n d  the S t a t e  a g r e e d  that " f a i r  m a r k e t  v a l u e  is the 

h i g h e s t  p r i c e  w h i c h  a h y p o t h e t i c a l  w i l l i n g  b u y e r  w o u l d  p a y  a 

h y p o t h e t i c a l  w i l l i n g  s e l l e r  in a free a n d  open m a r k e t . "  (Gott- 

stein, M a y  4, 1989, Re: D e f i n i t i o n  of F a i r  M a r k e t  V a l u e ; "  K o e s t -  

er, M a y  9, 1989, " Fa ir M a r k e t  Value.") A d d i t i o n a l l y ,  t h e y  a gr eed
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"that t h e r e  is no 'inexorable rule* by w h i c h  fair m a r k e t  v a l u e  is 

to be d e t e r m i n e d ,  and that the compa r a b l e  s a l e s  m e t h o d  is not the 

only one w h i c h  m a y  be used." (Koester, op. cit., p a g e  4) All 

parties als o a g r e e d  on t h e  following s t a t e m e n t  at the J u l y  12, 

1989 C o m m i s s i o n  meeting:

F a i r  M a r k e t  V a l u e  for purposes o f  C h a p t e r  48 means 

u t i l i z a t i o n  of the best i n f o r m a t i o n  and m e t h o d o l o g y  

a v a i l a b l e  w i t h i n  time and f u n d i n g  c o n s t r a i n t s  to a rrive  

at fair  m a r k e t  value.

(Transcript, p a g e  54)

W h i l e  r e c o g n i z i n g  t he income a p p r o a c h  w a s  t h e  a p p r o p r i a t e  

m e t h o d o l o g y  f o r  v a l u i n g  resources, DNR a p p l i e d  o n l y  t h e  m a r k e t  or 

"comparable s a l e s "  a p p r o a c h  in valuing t h e  m i n e r a l  endowment. As 

late as the S e p t e m b e r  5, 1989, meeting, t h e  lead s t a f f  m e m b e r  for 

DNR, Mr. G u s t a f s o n ,  stated: "The ma rket a p p r o a c h  [comparable 

sales] is w h a t  w e  always felt is r e q u i r e d  u n d e r  t e r m s  of the 

legislation. T h e r e  are a lot of other  w a y s  t h a t  y o u  c o u l d  p u t  a 

v a l u e  on t h i s  thing. We could have done t h a t  too, b u t  w e  have 

been faithf ul to the m a r k e t  approach b e c a u s e  t h a t  is w h a t  the 

L e gislatur e r e q u i r e d . "  (Transcript, page 55). T h e  C o m m i s s i o n  

does not a g r e e  t h e  Legislature required u s e  of o n l y  t h e  " c o m p a r a­

ble sales" ("market") approach for valu at i o n .

U n d e r  C o n g r e s s '  intent in the 1956 l e g i s l a t i o n  a n d  s u b s e­

quent s e l e c t i o n  o f  the lands by Alaska, m e n t a l  h e a l t h  trust l ands 

were to b e  m a n a g e d  as a p ublic trust for i n c o m e  p r o d u c t i o n  r a t h e r  

than as a r e p o s i t o r y  of land for resale. P u r s u a n t  to tha t in-
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tent, the l a n d  s e l e c t i o n s  made by the T e r r i t o r y  a n d  State of 

Alaska b e t w e e n  1956 a n d  1965 w e r e  based u p o n  i n come a n a l y s i s . 

S elect i o n s  w e r e  a n t i c i p a t e d  to be s u i t a b l e  for d e v e l o p m e n t  and 

target ed l a n d s  s u r r o u n d i n g  the p r i n c ipal u r b a n  c e n t e r s  and known 

c o m m e r c i a l l y  v a l u a b l e  natural r e s ourc e l a n d s  a l o n g  o r  a d j ace nt to 

the m a i n  rail, water, h i g h w a y  and road t r a n s p o r t a t i o n  systems. 

(Refer t o  F i g u r e  1).

Apr/roximately h a l f  t h e  m e n t a l  h e a l t h  t r u s t  l a n d s  w e r e  urban 

and s u b - u r b a n  lands, s e l ected b e c a u s e  t h e i r  v a l u e s  w o u l d  

a p p r e c i a t e  a t  a h i g h  ra te in r e s p o n s e  t o  c o m m u n i t y  growth.

T i m b e r  l a n d s  w e r e  s e l e c t e d  w i t h  t h e  v i e w  t h a t  t h e y  w o u l d  become 

the core of t h e  S t a t e ' s  forest s y s t e m  ( w h i c h  t h e y  are) a n d  h y d r o­

carbon a n d  m i n e r a l  l and s w e r e  s e l e c t e d  f r o m  t h e  m a j o r  m i n i n g 

areas of t h e  State.

T h e s e  s e l e c t i o n  m e t h o d o l o g i e s  are i n h e r e n t l y  i n c o n s i s t e n t  

w i t h  an i n t e n t  t o  b a s e  m i n e r a l  v a l u e  on c o m p a r a b l e  sales, as 

v a l u e  or i n c o m e  w o u l d  h a v e  b e e n  d e r i v e d  f r o m  t h e s e  lands w i thout  

a ny sales, b u t  t h r o u g h  m i n e r a l  leases, j o i n t  v e n t u r e s ,  a n d  s i m i­

lar t r a n s a c t i o n s  b e t w e e n  the t r u s t  and d e v e l o p e r s .  Accordingly, 

r athe r t h a n  b e i n g  r e s t r i c t e d  to t h e  c o m p a r a b l e  s a l e s  approach, 

the C o m m i s s i o n  a d o p t e d  p r o c e d u r e s  that a r e  m o s t  a p p r o p r i a t e  to 

the v a l u a t i o n  b e i n g  perform ed. As noted, t h e s e  are in all in­

stances t h o s e  u s e d  in p r a c t i c e  by industry, w i t h  a p p r o p r i a t e  

a d j u s t m e n t s  d i c t a t e d  b y  lack of funds a n d  time.
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B. E S T A B L I S H I N G  P R O C E D U R E S

In h i s  J u n e  1987 Review, C o m m i s s i o n  C h a i r m a n  Dr. G e o r g e  

R o g e r s  r e c o m m e n d e d  that:

R a t h e r  than use one a p p r a i s a l  a p p r o a c h  (market data) as 

w a s  don e in 1985 and 1986, t h e  a c c e p t e d  a p p r o a c h e s  m o s t  

a p p r o p r i a t e  to each c l a s s i f i c a t i o n  s h o u l d  be used. For 

ex ample the m a r k e t  a p p r o a c h  w o u l d  a p p e a r  s u i t e d  to 

u r b a n  residential and c o m m e r c i a l  lands w h i l e  t h e  i n c o m e  

d i s c o u n t i n g  approach w o u l d  b e  b e s t  for. . . lands 

w h i c h  were selected not for r e s a l e  b u t  i n c o m e  p r o d u c­

ti o n  management. . . [these] s h o u l d  be v a l u e d  by c o n­

tr a c t  w i t h  a firm e x p e r i e n c e d  in natu ral r e s o u r c e  

a n a l y s i s  and v a l u a t i o n  r a t h e r  t h a n  a n o t h e r  p a n e l  of 

r e a l  estate appraisers.

T h i s  w a s  not acceptable to D N R  but, since c o n s e n s u s  w a s  

desired, a c o m p r o m i s e  was reached. T h e  s u r f a c e  e s t a t e  of the  

e n t i r e  c o r p u s  w o u l d  be v a l u e d  by m e a n s  of t h r e e  g e o g r a p h i c  o p i n -  

i o n - o f - v a l u e  p a n e l s  of three a p p r a i s e r s  each, w i t h  p r o v i s i o n  for 

review, q u e s t i o n i n g  and m e d i a t i o n  of a n y  r e m a i n i n g  d i f fer ences. 

T h e  " r e v i e w  process" of Plaintif fs s u b m i t t i n g  q u e s t i o n s  r e g a r d i n g  

v a l u a t i o n s  t h r o u g h  their r eview a p p r a i s e r s  and the s u b s e q u e n t  

c o n s i d e r a t i o n  and resolution of t h e s e  questions, w a s  d e e m e d
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essential to the legiti m a c y  of the p r o c e s s  a n d  to overcoming the 

d e m o n s t r a t e d  s hort c o m i n g s  of the o p i n i o n - o f - v a l u e  p r o c e s s 3 .

The n a t u r a l  reso urce en dowment and v a l u e  e s t i m a t e s  would be 

a c c o m p l i s h e d  b y  the natural resources d i v i s i o n  of DNR, with input 

from the b e n e f i c i a r i e s .  W h e r e  it was not p o s s i b l e  to ?irrive at a 

value in-house, this task w o u l d  be c o n t r a c t e d  to a consultant.

3.In 1985 t h e  S tate a t t e m p t e d  to put a v a l u e  o n  the trust corpus 
in r e s p o n s e  t o  t h e  i n i t i a l  l o w e r  c o u r t  d e c i s i o n  in the W e i s s  
l i t i g a t i o n .  T h i s  e f f o r t  is an i l l u m i n a t i n g  c a s e  s t u d y  of t h e  
role of p r o c e d u r e  d e s i g n  a nd i m p l e m e n t i n g  m e t h o d o l o g y  in d e t e r­
mini n g  t h e  o u t c o m e  of a process. A  r o u g h  o p i n i o n  of value p r o c­
ess was u s e d  for t h e  surface, a token v a l u e  f o r  o n l y  part of the 
s u b - s u r f a c e  e n d o w m e n t ,  a n d  a d d i t i o n  of 1 0 . 5 %  i n t e r e s t  a n n u a l l y  
f r o m  J u l y  1 9 7 8  t o  J u l y  1 9 B 5 .  ( A l a s k a  D e p a r t m e n t  of N a t u r a l  
R e s o u r c e s ,  M a y  1985, "Value  S u m m a r y  M e n t a l  H e a l t h  L a n d  R e t a i n e d  
in S t a t e  O w n e r s h i p . " )  T o  t h i s  was a d d e d  t h e  e s t i m a t e d  v a l u e  of 
c o n v e y a n c e s  f r o m  t h e  t r u s t  p r i o r  to July, 1 9 7 8 ,  g i v i n g  a to tal  
estimate of a p p r o x i m a t e l y  $600 m i l l i o n  as of J u l y  1985.

T h e r e  w a s  a g r e a t  deal of c r i t ici sm of t h i s  1985 opinion of 
v a l u e  p a n e l  p r o c e s s ,  and t h e  m a j o r i t y  of t h e  C o m m i s s i o n  as w e l l  
as o t h e r s  b e l i e v e d  t h e  f i g u r e  a r r i v e d  a t  w a s  t o o  low. D u r i n g  
t heir s t u d y  of s e t t l e m e n t  options, for example, the 1936 special 
l e g i s l a t i v e  j o i n t  c o m m i t t e e  and the C o m m i s s i o n  u s e d  a proxy v a l u e  
f o r  t h e  t r u s t  o f  $2 B i l l i o n .  A c c o r d i n g  t o  t h e  C o m m i s s i o n ' s  
c h a i r m a n ,  t h e  l o w  1 9 8 5  e s t i m a t e  w a s  d u e  t o  a n  i n a d e q u a t e  a n d  
incomp l e t e  v a l u e  d e f i n i t i o n  a n d  use of i n a p p r o p r i a t e  methodology. 
(Rogers, J u n e  19, 1987, "Analysis of V a l u a t i o n s  and Appraisals of 
Mental H e a l t h  T r u s t  Lands.") Coal, oil an d g a s  subsurfac e v alues  
w e r e  l i m i t e d  to t o k e n  e s t i m a t e s  b a s e d  o n l y  o n  p r o v e n  reserves, 
an d  no v a l u e  w a s  a s s i g n e d  t o  o t h e r  r e s o u r c e s  w i t h  d e v e l o p m e n t  
p o t e n t i a l .  T h e  s u r f a c e  v a l u e  p a n e l ' s  i n s t r u c t i o n s  w e r e  t h a t  
"only t h e  M a r k e t  D a t a  A p p r o a c h  ( c o m p a r a b l e  s a les) w i l l  be u sed"  
as t h e  " s u b j e c t  p r o p e r t y  is b e i n g  v a l u e d  a s  v a c a n t  [and u n i m­
proved] a n d  n o  i ncome s tream is projec t e d . "  T h i s  further b i ased  
t h e  r e s u l t s  t o w a r d  a low value.  V a l u e  of i m p r o v e m e n t s  on M H T L  
a n d  m u c h  o f  t h e  i n c o m e  p r o d u c i n g  v a l u e s  w e r e  l o s t  w i t h o u t  t h e  
cost and i n c o m e  approaches.

D N R  s t a f f  d i d  n o t  a g r e e  w i t h  t h e  c o n c l u s i o n  t h a t  the 1985 
o p i n i o n  o f  v a l u e  p a n e l  r e s u l t s  w e r e  i n v a l i d  a n d  d e f e n d e d  its 
e x c l u s i v e  u s e  o f  t h e  c o m p a r a b l e  s a l e s  a p p r o a c h  o n  g r o u n d s  of 
p r a c t i c a l i t y  it w a s  use d custom a r i l y  b y  t h e  State, would cost 
less t h a n  o t h e r  a p p r o a c h e s ,  and the r e s u l t s  w o u l d  not s i g n i f i­
cantly d i f f e r  (Gustafson l e tter to Rogers, J u l y  24,1 987). O t h e r  
m e t h o d o l o g i e s  w e r e  also d e e m e d  by the s t a t e  to b e  speculation.
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Th e  a c t u a l  t a s k  of implem e n t a t i o n  w a s  m u c h  bigger, c o m p l i­

cated and c o n t r o v e r s i a l  t h a n  anyone e n v i s i o n e d  i n i t i a l l y  a n d  for 

a b r i e f  p e r i o d  b e t w e e n  its Aptil and July, 1989 meetings, the 

C o m m i s s i o n  e x p l o r e d  a l t e r n a t i v e  paths to v a l u a t i o n . 4 However, 

r e c o g n i z i n g  t h a t  none o f  these a p p r o a c h e s  m i g h t  p r o v e  feasible, 

the C o m m i s s i o n  r e m a i n e d  ori ented t o w a r d s  c o m p l e t i o n  of its m a n­

date in C h a p t e r  48 to a p p r o v e  p r o c e d u r e s  t o  d e t e r m i n e  the fair 

m a r k e t  v a l u e  o f  t h e  o r i g i n a l  mental h e a l t h  t r u s t  lands. In th is

4.A t  its M a y  16, 1989 m e e t i n g  t h e  C o m m i s s i o n  d i s c u s s e d  (but d i d  
n o t  a dopt) a d r a f t  r e p o r t  to t h e  L e g i s l a t u r e  w h i c h  c o n c l u d e d :  
" C o n t i n u i n g  w i t h  t h e  C o m m i s s i o n ' s  c u r r e n t l y  a p p r o v e d  v a l u a t i o n  
p r o c e d u r e s  n o  l o n g e r  a p p e a r s  p o s s i b l e . "  It w a s  proposed, a l t e r­
n a t i v e l y ,  t h a t  (1) a r a n g e  o f  v a l u e s  b e  d e t e r m i n e d  f o r  e a c h  
category, (2) m e d i a t i o n  b e t w e e n  C o m m i s s i o n  m e m b e r s  w o u l d  a t t e m p t  
to n a r r o w  t h i s  r a n g e  "to the m a x i m u m  e x t e n t  p o s s i b l e , "  (3) t hese  
v a l u e s  w o u l d  b e  i n t e g r a t e d  into t w o  s e t s  of v a l u e s ,  a n d  (4) the  
C o m m i s s i o n e r  o f  N a t u r a l  R e s o u r c e s  w o u l d  d e t e r m i n e  a v a l u e  w i t h i n  
t h e s e  r a n g e s  ( D r a f t  o f  " I n t e r i m  M e n t a l  H e a l t h  T r u s t  C o m m i s s i o n  
Re p o r t  S i x t e e n t h  A l a s k a  Legislature", d a t e d  A p r i l  1989,, s u b m i t t e d  
by G. T h o m a s  K o e s t e r  i n  r e s p o n s e  t o  a " D i s c u s s i o n  Draft",  d a t e d  
A pril 13, 1989 w i t h  t h e  same title s u b m i t t e d  b y  J. G o t t s t e i n " ) .

By t h e  J u l y  1989 m e e t i n g  n o  s i g n i f i c a n t  p r o g r e s s  h a d  b e e n  
m a d e  in n a r r o w i n g  t h e  r a n g e  a n d  t h e  C o m m i s s i o n e r  of N a t u r a l  
Resources i n d i c a t e d  she w o u l d  n o t  n e c e s s a r i l y  d e t e r m i n e  the v a l u e  
b e t w e e n  t h e  r a n g e  e s t a b l i s h e d  b y  the p r o c e d u r e s .  F u r t h e r  o p t i o n s  
w e r e  t h e n  e x a m i n e d .  T h e  first w a s  to g o  b e y o n d  C h a p t e r  48 an d 
n e g o t i a t e  a v a l u e  for s e t t l e m e n t  p u r p o s e s  o n l y . T h e  C o m m i s s i o n  
appoin ted a t e a m  (the t h r e e  a t t o rneys a c t i v e  in its w o r k  a n d  the 
c h i e f  DNR s t a f f  m e m b e r )  t o  e x p l o r e  t h e  f e a s i b i l i t y  of n e g o t i a­
tion. T h e  f i n a l  r e p o r t  of the n e g o t i a t i n g  t e a m  of O c t o b e r  27, 
1989 s t a t e d  t h a t  "the p a r t i e s  a r e  a t  i m p a s s e "  a n d  t h e  r e m a i n i n g  
diffe r e n c e  o f  m o r e  t h a n  $1.5 b i l lion " c a n  not be r e s o l v e d  t h r o u g h  
negoti a t i o n  a t  t h i s  t ime."
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c o n n e c t i o n ,  t h e  attorney for t h e  S t a t e  a d v i s e d  the C o m m i s s i o n 5 

t h a t  t h e s e  procedures,

c o u l d  be as general as . . . [saying] the C o m m i s s i o n e r  

w i l l  come up w i t h  a v a l u e  b a s e d  o n  all the i nfo rmation  

of r e c o r d  and j u s t i f y  it. . . o r  t h e y  could be as 

d e t a i l e d  and s p e c i f i c  as to say, w i t h  respect to m i n e r­

al valuation, t h e  C o m m i s s i o n e r  shall d e t e rmin e the 

v a l u e  of the s u b s u r f a c e  e s t a t e  b y  e m p l oying a ten 

p e r c e n t  d i s c o u n t  factor, a s s u m i n g  p r o d u c t i o n  begins in 

y e a r  five, you know, all t h o s e  a s s u m p t i o n s  that go into 

t h a t  kind of an economic analysis. T hose can be s p e c i­

fied. It seems to m e  t h o s e  are p a r t  of t h e  p r o c e d u r e s  

t h a t  the Commission c a n  approve.

(July, 12, 1989, C o m m i s s i o n  M e e t i n g  T r ans cript, P. 59). A n d  as 

o b s e r v e d  earlier, all part ies a g r e e d  s u c h  p r o c e d u r e s  coul d r e­

fl e c t  c o m p r o m i s e s  and a b b r e v i a t i o n s  n e c e s s i t a t e d  b y  f u nding a n d  

t i m e  constr a i n t s .

C. I M P L E M E N T I N G  THE PROCEDURES

T h e  p r o c e d u r e s  appr o v e d  m a t c h  cis c l o s e l y  as p o s s i b l e  a c c e p t­

ed v a l u a t i o n  m e t h o d o l o g y  for t h e  v a r i o u s  e s tates and r esult in an 

a p p r o p r i a t e  d e t e r m i n a t i o n  of fair m a r k e t  v a l u e  for t h e  p u r p o s e s

5.T h e  A t t o r n e y  G e n e r a l ' s  office, a t  i t s  i n s i s t e n c e ,  r e p r e s e n t s ,  
t h r o u g h  t h e  s a m e  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  b o t h  t h e  S t a t e  as 
t h e  D e f e n d a n t  in t h e  W e i s s  l i t i g a t i o n  a n d  t h e  C o m m i s s i o n  in 
p e r f o r m i n g  its duties u n d e r  C h a p t e r  48.
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of C h a p t e r  48. T h i s  is so despite the l a c k  o£ a c o m p l e t e d  s u r­

face e s t a t e  v a l u a t i o n  and despite the l a c k  o f  formal " a p praisals"  

o c c a s i o n e d  b y  t h e  p r e v i o u s l y  noted f u n d i n g  a n d  time c o n straints.

The. s u r f a c e  e s t a t e  v a l u a t i o n  w a s  t e r m i n a t e d  b e f o r e  the f i r s t  

r e v i e w  s t e p  w a s  c o m p l e t e d  because f u n d s  a n d  time  w e r e  exhausted. 

T h i s  w a s  due, in larg e part, to t h e  a p p r o x i m a t e l y  4,000 p a r c e l s  

q u e s t i o n e d  b y  t h e  r e v i e w  a p p r a i s e r s 6 . T h e  total fair m a r k e t  

v a l u e  o f  t h e  o r i g i n a l  m ental h e a l t h  t r u s t  l a n d s  r e c o m m e n d e d  b y  

t h e  r e v i e w  a p p r a i s e r s  was $833.3 m i l l i o n .  T h e  total f a i r  m a r k e t  

v a l u e  o f  t h e  o r i g i n a l  mental h e a l t h  t r u s t  l a n d s  found b y  the 

panels, a f t e r  a d j u s t m e n t  to reflect as m u c h  of the r e v i e w  p r ocess  

t h a t  d i d  o c c u r  w a s  $499.8 million. R e c o g n i z i n g  t h a t  d i f f e r e n c e s  

of this p e r c e n t a g e  m a g n i t u d e  b e t w e e n  a p p r a i s e r s '  o p i n i o n s  of 

v a l u e  w e r e  n o t  uncommon^ , the C o m m i s s i o n  d e t e r m i n e d  t h a t  the only  

r e a s o n a b l e  p r o c e d u r e  to a p pr ove w a s  s i m p l y  t o  " split t h e  d i f f e r­

ence" b e t w e e n  t h e s e  two figures, as is m o r e  fully d i s c u s s e d  in  

A p p e n d i x  B.

W i t h  r e s p e c t  to the mineral e n d o w m e n t ,  the A l a s k a  D i v i s i o n  

of G e o l o g i c a l  a n d  Geoph y s i c a l  Services, (DGGS) p r o v i d e d  an e s t i -

6 . A l l  o f  t h e  p a r c e l s  q u e s t i o n e d  b y  t h e  P l a i n t i f f s '  r e v i e w  a p­
p r a i s e r s  t h a t  w e r e  l ooked at by t h e  C o m m i s s i o n  a p p e a r e d  to h a v e  a 
r e a s o n a b l e  b a s i s  for the question.

7 . E v e n  w h e r e  f o r m a l  " a p p r a i s a l s "  h a v e  b e e n  c o m m i s s i o n e d ,  t h e  
a p p r a i s e r ' s  "ap praisal" is that a p p r a i s e r ' s  o p i n i o n  o f  the v a l u e  
of the s u b j e c t  p r o p e r t y .  T h e  p e r c e n t a g e  d i f f e r e n c e  b e t w e e n  the 
p anel s o p i n i o n s '  of v a l u e  and the r e v i e w  apprais ers' w o u l d  n o t  be 
u n u s u a l  i f  f u l l  a p p r a i s a l s  h a d  b e e n  u s e d  i n  b o t h  i n s t a n c e s .  
A p p r a i s a l s  a r e  s i m p l y  a n  " e s t i m a t e "  o r  " a p p r o x i m a t i o n "  of "the 
h i g h e s t  p r i c e  a w i l l i n g  b u y e r  w o u l d  p a y  a w i l l i n g  seller, . .
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ma t e  of the p h y s i c a l  e n d o w m e n t  for the m i n e r a l  estate of mental 

he a l t h  t r u s t  lands. However, instead of p u r s u i n g  t h e  in dustry  

st a nd ard d i s c o u n t e d  cash flow ("income") a p p r o a c h  as agreed, D N R  

re v er ted to u s e  of the c o m p a r a b l e  sales approach. D N R ' s  use of 

the c o m p a r a b l e  sales a p p r o a c h  first p r o duce d a zero value, as in 

1985, and w a s  l a t e r  r e v i s e d  to a p p ro ximately $16 m i l l i o n  on the 

b a s i s  of t h r e e  a l l e g e d  compar a b l e  sales.

The u s e  of the c o m p a r a b l e  sales a p p r o a c h  for v a l u i n g  the 

m i n e r a l  e s t a t e  w a s  s u m m a r i l y  rejected by the m a j o r i t y  of the 

C o m m i s s i o n  as n o t  being in accordance wi th a c c e p t e d  i n d u s t r y  

v a l u a t i o n  p r a c t i c e s  and, moreover, as b eing  m a n i f e s t l y  u n r e a s o n a­

bl e  and u n r e a l i s t i c .  T h e s e  lands were all w i t h i n  the  t h r e e  m a j o r  

a ctive m i n i n g  d i s t r i c t s  of A laska  and had b e e n  s e l e c t e d  b y  a t e a m  

of experts a s  r e p r e s e n t i n g  the m o s t  p r o m i s i n g  lands in these 

a r e a s . 8 (See A p p e r i i x  C ) .

In t h e  a b s ence of a v i a b l e  valuation o f  the m i n e r a l  estate, 

a t e a m  of c o n s u l t a n t s  was c o m m i s s i o n e d  by t h e  P l a i n t i f f s  to 

e s t i m a t e  t h e  m i n e r a l  e n d o w m e n t  v a l u e  using a c c e p t e d  i n d u s t r y  

method o l o g y ,  i.e., the income approach, as o r i g i n a l l y  p r o p o s e d  in 

J u n e  of 1987. T h e i r  r e p o r t  (Paul Metz and C o l i n  Dixon, D e c e m b e r  

31, 1988, "Mineral, Coal and A g g r egate R e s o u r c e  A p p r a i s a l  of

8 . T h e  r e a s o n  o f f e r e d  b y  D N R  for f a i l i n g  t o  u t i l i z e  t h e  i n c o m e  
a p p r o a c h  w a s  D G GS's e s t i m a t e d  cost of p r o v i d i n g  a v a l u e  e s t ima te 
at $53 million, w h i c h  i n v o l v e d  a surveying a n d  d r i l l i n g  program. 
In this c o n n e c t i o n ,  it m a y  b e  w o r t h  n o t i n g  t h a t  D. Harris, the 
State's c o n s u l t a n t  later e s t i m a t e d  the cost of e s t i m a t i n g  a v a l u e  
at $ 3 5 0 , 0 0 0  u s i n g  e s s e n t i a l l y  the same d a t a  t h a t  t h e  C o m m i s s i o n  
ultim a t e l y  a p p r o v e d  (Harris, Sept. 1989).
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A l a s k a  M e n t a l  H e a l t h  T r u s t  Lands") disc u s s e d  t h e i r  methodology, 

d a t a  and a s s u m p t i o n s  and t h e  decisions t h e y  made, b a s e d  upon 

t h e i r  p r o f e s s i o n a l  judgments, regarding the b e s t  w a y  to v a l u e  the 

m i n e r a l  e s t a t e  u n d e r  the circumstances. A t  t h e  p r e s e n t a t i o n  of 

t h e i r  R e p o r t  to the C o m m i s s i o n  at its F e b r u a r y  24, 1989, meeting, 

M e t z  and D i x o n  a l s o  r e v i e w e d  for the C o m m i s s i o n  the areas of 

u n c e r t a i n t y  a n d  the " s a f e t y  factors" they  u s e d  t o  i n s u r e  the 

v a l u e  w a s  n o t  o vers tated. T h e i r  analysis r e s u l t e d  in an e s t i­

m a t e d  $1.5 B i l l i o n  v a l u e  f o r  the mineral e s t a t e  of m e n t a l  h e a l t h  

t r u s t  lands. F o l l o w i n g  i n t e n s i v e  critical r e v i e w  b y  DNR staff 

a n d  others, an i n d e p e n d e n t  study c o m m i s s i o n e d  b y  D N R  c o n c l u d e d  

t h a t  a l t h o u g h  n o t  always f o l l o w i n g  "best p r a c t i c e s , "  the methods 

a n d  a s s u m p t i o n s  w e r e  a c c e p t a b l e  " . . .  if o n l y  a p p r o x i m a t i o n s  

w e r e  r e q u i r e d  a n d  that t h e i r  m e t h o d s  were c o n s i s t e n t  w i t h  the 

d a t a  a v a i l a b l e  t h r o u g h  D G G S ' s  mineral e n d o w m e n t  a s s e s s m e n t "  

(Harris, M a y  30, 1989).

In t h e  f o l l o w - u p  s t u d y  b y  H ar ris i s s u e d  in September, 1989, 

" A c t i v i t i e s  a n d  Costs for the Esti mation of. M a r k e t  V a l u e  of 

M i n e r a l  R e s o u r c e s  of A l a s k a  M e n t a l  Health T r u s t  L a n d s , "  and the 

e a r l i e r  s t u d y  b y  B r a d f o r d  T u c k  and M a tthew B e r m a n  c o m m i s s i o n e d  by 

D N R  entitled, " R e v i e w  and A n a l y s i s  of 'Mineral, Coal, and A g g r e­

g a t e  R e s o u r c e  A p p r a i s a l  o f  A l a s k a  Mental H e a l t h  T" st Lands' by 

Paul A. M e t z  a n d  C olin Dixon" (March 1989/, w a s  also

a g r e e m e n t  as t o  u t i l i z a t i o n  of t h e  income a p p r o a c h  as b e i n g  the 

a p p r o p r i a t e  method o l o g y .  D N R  n e verthel ess r e m a i n s  insistent, but 

w i t h o u t  any e x p e r t  h a v i n g  i n d i cated it w a s  a v a l i d  m e thodology , 

t h a t  t h e y  w o u l d  only a c c e p t  t h e i r  c o m p a r a b l e  sal es approach.
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S ince t h e  S t a t e ' s  approach had no e x p e r t  support, r esulted 

in an u n r e a l i s t i c a l l y  low value, was not p u r s u e d  with any sort of 

r igor by t h e  State, and was not even s u p p o r t e d  b y  its own i n d e­

pendent study, it was rejected b y  the C o m m i s s i o n .  On the o the r 

hand, t h e r e  w a s  g e ne ral agr eement by all e x p e r t s  that the income 

approach u s e d  b y  M e t z / D i x o n  to a r r i v e  at t h e i r  v a l u a t i o n  was t h e  

a p p r o p r i a t e  o n e  and.that, while p e r h a p s  " b e s t  p r a c t i c e s "  w e r e  n o t  

used for e v e r y  e l e m e n t  because of time a n d  f u n d i n g  constraints, 

the m e t h o d o l o g y ,  data, assumptions  a n d  j u d g m e n t  u t i l i z e d  w e r e  t h e  

result of i n f o r m e d  d ecisions by k n o w l e d g e a b l e  experts. T h e r e­

fore, the C o m m i s s i o n  approved t h e  p r o c e d u r e s  u s e d  in the 

M e t z / D i x o n  v a l u a t i o n  (see A p p e n d i x  C for a  c o m p l e t e  d e s c r i p t i o n ) .

For t h e  r e m a i n i n g  land categories, t h e  d o l l a r  d i f f e r e n c e s  

were not so g r e a t  and the C o mmission's b a s i s  for r e s o l v i n g  the 

d i f f e r e n c e s  h a s  t h e r efore  not b e e n  as c o n t r o v e r s i a l .  The C o m m i s­

sion a p p r o v e d  t h e  report of the D i v ision  o f  F o r e s t r y  in its 

v a l u a t i o n  o f  t i m b e r  resources (August 1988) . P l a i n t i f f s  a r g u e d  

that r e f o r e s t a t i o n  costs (approximately $ 3 1  million) s h o u l d  not 

have been d e d u c t e d  from the v a l u e  b e c a u s e  t h e  t i m b e r  s h o u l d  be 

v a l u e d  as if "sold" to the State as " s t a n d i n g  t i m ber." The 

C o m m i s s i o n  r e j e c t e d  their appro a c h  and a g r e e d  w i t h  DNR's p o s i t i o n  

that these c o s t s  w e r e  essential to s u s t a i n e d  y i e l d  forest m a n a g e­

ment and t h a t  t h e  original m ental h e a l t h  t r u s t  lands s e l e c t i o n s  

were m a d e  w i t h  t h e  intention t h a t  they w o u l d  b e c o m e  the core of a 

State f o r e s t  s y s t e m  (which they a r e ) .
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The D i v i s i o n  of Oil and Gas proposed a p l a n  for v a l u i n g  

h y d r o c a r b o n  (oil, g as and coal) potential w h i c h  w a s  a c c e p t e d  by 

th e  C o m m i s s i o n  (October 13, 1987). A  p r e l i m i n a r y  report (July 

1988) and a r e v i s e d  r e p o r t  (November 2, 1988) w e r e  c r i t i c i z e d  

be c a u s e  t h e y  d i d  n o t  acco mp l i s h  what the a c c e p t e d  plan p r o p o s e d  

to do, and b e c a u s e  they c o n s i d e r e d  orly k n o w n  r e s erves (Vreeman, 

March, 1989). T h e  r a n g e  of v a l u e s  p r e s e n t e d  ($135,953 to 

$856,040) a p p e a r s  g r o s s l y  low in light of t h e  S t a t e  h a v i n g  r e­

cei v e d  over $25 m i l l i o n  for exploration a n d  d e v e l o p m e n t  r i g h t s  on 

m e n t a l  h e a l t h  t r u s t  lands. A l t hough c l e a r l y  needed, no a t t e m p t  

b y  the P l a i n t i f f s  w a s  m a d e  to p r oduc e an a l t e r n a t i v e  estimate.

I n  light o f  t h e  l a c k  of any alternative e s t i m a t e  a n d  the n e c e s s i­

t y  of a r r i v i n g  at p r o c e d u r e s  for d e t e r m i n i n g  t h e  fair m a r k e t  

v a l u e  of t h e  o i l  & gas resources, the C o m m i s s i o n  a p p r o v e d  as its 

procedures t h o s e  p r e s e n t e d  by DNR, using t h e  m i d p o i n t  b e t w e e n  the  

h i g h  and l o w  range.

DNR s t a f f  b o g g e d  d o w n  in an effort t o  p u t  a value on a g g r e­

gate  (sand, g r a v e l  and crushed rock) by f i r s t  a t t e m p t i n g  t o  e s t i­

mat e  the q u a n t i t y  and q u a l i t y  of the r e s o u r c e .  T h e  C o m m i s s i o n  

ordered t h i s  h a l t e d  b e c a u s e  the t a s k  was a p p r o a c h e d  from t h e  

w r o n g  side (the s u p p l y  side) . Agg regate i n  A l a s k a  is u b i q u i t o u s  

a n d  its e c o n o m i c  v a l u e  d e t e r m i n e d  by demand . D N R  staff w e r e  

d i r ected t o  e s t i m a t e  d e m a n d  and v a l u e  this, p o s s i b l y  u s i n g  D e­

partment o f  R e v e n u e’s m e t h o d o l o g y  for e s t i m a t i n g  State r e v e n u e s  

from this r e s o u r c e .  T h i s  was n o t  done b y  D N R  and the P l a i n t i f f’s 

consu l t a n t s  i n c l u d e d  t h e  task in their a s s i g n m e n t .
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There w a s  full a g r e e m e n t  t h a t  integr a t i o n  o f  surface and 

r e s o u r c e  v a l u e s  w o u l d  be a c h i e v e d  by adding t h e  v a l u e s  to p r o d u c e  

the total fair m a r k e t  v a l u e  of the t r u s t  and r e p l a c e m e n t  lands. 

Th e  forest l a n d s  have b e e n  v a l u e d  on the basis o f  s u s t ai ned y i e l d  

management. M e t z  and Dixon, w h i l e  n o t  q u a n t i f y i n g  the " m u l t i p l i­

er" or "knock o n" effects of m i n e r a l  d e v e l o p m e n t ,  informed the 

C o m m i s s i o n  t h a t  a n y  loss of s u r f a c e  v a l u e  for p a r t i c u l a r  a c r e a g e  

a c t u a l l y  b e i n g  mined, w o u l d  be m o r e  t h a n  o f f s e t  b y  incre a s i n g  

v a l u e s  of lands in the v i c i n i t y  due to the i n c r e a s e  in d e m a n d  as 

a r esult of t h e  e c o n o m i c  a c t i v i t y  gener ated b y  t h e  mine. A d d i­

tionally, it w a s  n o t e d  the S u r f a c e  M i n i n g  Act o f  1977 r e q u i r e s  

r e s t o r a t i o n  o f  l a n d  a f t e r  c o m p l e t i o n  of m i n e r a l  extraction.

• s

M i n e r a l  and t i m b e r  v a l u e s  and s u r f a c e  values w e r e  t h e r e f o r e  

t r e a t e d  as a d d i t i v e  r a t h e r  t h a n  one exclusive o f  the other.

III. S U M M A R Y  A N D  C O N C L U S I O N

In p r e s e n t i n g  the final a p p r o v e d  p r o c e d u r e s  to the C o m m i s­

sio n e r  of N a t u r a l  Resources, t h e  m a j o r i t y  of t h e  C o m m i s s i o n  agree 

t h a t  they f o l l o w  the law, wil l b e  fair to all p a r t i e s ,  a n d  a c c o m­

pl i s h  the o b j e c t i v e s  of p r o v i d i n g  a r e c o n s t i t u t e d  trust a n d  

re m o v i n g  the t h r e a t  of c o n t i n u e d  litigation a n d  r e s u l t i n g  d i s r u p­

tion.
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a p p e n d i x  a

INTERIM MENTAL H E A L T H  TRUST C O M M I S S I O N

RESOLUTION

(Final Approval of Procedures for 
Determining Fair Market Value)

' BE IT RESOLVED, the Interim Mental H e a l t h  Trust C o m m i s s i o n  
h e r e b y  a p p r o v e s  the following final proced u r e s  for determining t h e  
fair market v a l u e  of m e n t a l  h ea lth trust lands u n d e r  AS 38.05.800(a):

1. S u r f a c e . The Commission previously a p p r o v e d  procedures f o r  
d e ter mining t h e  fair m a r k e t  value of the s u r f a c e  estate. Because of  
insufficient f u n di ng to conduct appraisals, t h e s e  procedures p r o v i d e d  
for an o p i n i o n  of value process b y  three g e o - p a n e l s  of appraisers; an 
opportunity f o r  review and questioning b y  interested parties; 
referral b a c k  to the p a n e l s  for reev aluation of t h e i r  original v a l u e s  
w h e n  necessary; and mediation, including t h e  p o s s i b i l i t y’ of s i t e  
visits.

i
Due to t h e  large number of questi o n e d  v alues and l i m i t e d  

funding, a s a m p l i n g  s t r ategy w a s  used for t h e  review. The S t a t e d  
m e t h o d  of a p p l y i n g  t h e  sou theast region's s a m p l i n g  results to a ll  
t h r e e  regions results in a figure of $499.8 m i l l i o n .  The Plaintiffs' 
appraisers a s s i g n e d  a v a l u e  of $833,280,096.

T h e’Co m m i s s i o n  is fully a w a r e  that a p p r a i s e r s  often have s u c h  
l a r g e  d i f f e r e n c e s  in t h e i r  opinions. Such d i f f e r e n c e s  are r e s o l v e d  
t h r o u g h  m e d i a t i o n  but b e c a u s e  of la ck of funds a n d  time, me diation o f  
•the fair m a r k e t  v a l u e  as t h e  o r i gin al p r o c e d u r e s  co ntemplated was n o t  
possible. The ref o r e ,  the Commission approves as the final p r o c e d u r e  
for d e t e r m i n i n g  the fair m arket  v a l u e  of t h e  s u r f a c e  estate that t h e  
d ifference b e t w e e n  these two figures be s p l i t  e q u a l l y  between the t w o  
values.

2. T i m b e r . The C o m m i s s i o n  has a p p r o v e d  a s  the procedures f o r
a r r iving at t h e  fair m a r k e t  v a l u e  of t h e  t i m b e r  resource, t h e
methodology, data, assumptions and judgments w h i c h  were utilized in 
"An Economic E v a l u a t i o n  of T i m b e r  Potential on Mental H e a l t h  G r a n t  
L a n d s  a n d  L e g i s l a t i v e l y  De signated R e p l a c e m e n t  L a n d s  - Final Report", 
b y  McMahon, Wallin g f o r d ,  and Wehrman, August, 1988. The Plaint i f f s  
di s p u t e  the a p p r o p r i a t e n e s s  of deducting r e f o r e s t a t i o n  costs, but t h e  
Commis sion h a s  rejected their view.

3. O i l  and G a s . T h e  State has e s t i m a t e d  t he value of oil a n d
g a s  r e s o u r c e s  on mental health trust lands a f t e r  consultation w i t h
t h e  C o m m i s s i o n  regarding a ppropriate proc edures t o  be in a range f r o m  
$135,953 to $856,040. T h e  Plaintiffs have not submitted their o w n  
valuation, b u t  assert the S t a t e ' s  a n a l y s i s  d i d  not follow t h e  
procedur es a p p r o v e d  by the Commission, and t h e  v a l u e  range appea rs^to 
be grossly l o w  in light of the State having r e c e i v e d  over $25 m i l l i o n  
for e x p l o r a t i o n  and develo p m e n t  rights on m e n t a l  health trust lands. 
In light of t h e  lack of any specific v a l u a t i o n  from the Plaintiffs



and the n e c e s s i t y  of arriving at procedures for d e t e r m i n i n g  the fair 
market v a l u e  of the oil and gas resources of m e n t a l  health t r u s t  
lands, the C o m m i s s i o n  hereby approves as its procedures, the 
methodology, data, assumptions and j u d g m e n t s  utilize d in the 
"Hydrocarbon P o t e n t i a l  of Mental H e a l t h  G r a n t  (Trust) Lands a n d 
L e g i s l a t i v e l y  D e s i g n a t e d  Replacement Pool Lands in Alaska", by Ariey, 
Hansen, K o r n b r a t h ,  Phillips, Ryherd and Smith, July, 1988, w i t h  t h e  
fair m a r k e t  v a l u e  b e i n g  the midpoint b e t w e e n  t h e  low to t h e  h i g h  
range.

4. M i n e r a l s .  Coal, and A g g r e g a t e . A f t e r  r e v i e w  of p r o p o s a l s  
b y  both sides, and m u c h  consideration, the C o m m i s s i o n  a p p rov es a s  t h e  
procedures f o r  d e t e r m i n i n g  the fair m a r k e t  v a l u e  of the mineral, co al  
and a g g r e g a t e  r e s o u r c e s  on mental h e a l t h  t r u s t  lands, t h e  
methodology, data, assumptions, and j u d g m e n t s  u t i l i z e d  in "Mineral, 
Coal, and A g g r e g a t e  R e s o u r c e  Appraisal of A l a s k a  M e n t a l  Health T r u s t  
Lands," b y  P a u l  M e t z  and Colin Dixon, d a t e d  D e c e m b e r  31, 1988.

5. I n t e g r a t i o n  of V a l u e s . The C o m m i s s i o n  h a s  approved a d d i n g  
the v alues as its p r o c e d u r e  for i n tegrating t h e  s u r f a c e  and r e s o u r c e  
values to a r r i v e  at the total fair, m a r k e t  v a l u e  of mental h e a l t h  
trust lands.

A p p r oving D isapproving A b s t a i n i n g

C o m m i s s i o n e r  R o g e r s  Commissioner Swope
C o m m i s s i o n e r  S e l k r e g g

Date: N o v e m b e r  7. 1989



A P P E N D I X  B; S U R F A C E  V A L U A T I O N

S U M M A R Y

W h e n  t h e  M e n t a l  H e a l t h  L a n d s  T r u s t  w a s  o r i g i n a l l y  s e l e c t e d  

a t  l e a s t  h a l f  o f  t h e  m i l l i o n  a c r e s  w e r e  s p e c i f i c a l l y  s e l e c t e d  f o r  

t h e i r  p r o x i m i t y  t o  c o m m u n i t i e s .  I t  w a s  b e l i e v e d  b y  t h o s e  s e ­

l e c t i n g  t h e  t r u s t  t h a t  t h e s e  l a n d s  w o u l d  b e  i n  d e m a n d  f o r  c o m m u ­

n i t y  e x p a n s i o n  a n d  t h e  s u r f a c e  v a l u e  w o u l d  a p p r e c i a t e  a t  a g r e a t ­

e r  r a t e  t h a n  m o r e  r e m o t e  l a n d s .  I t  w a s  a l s o  e x p e c t e d  t h a t  a c t i v e  

t r u s t  m a n a g e m e n t  o f  t h e s e  c o m m u n i t y  e x p a n s i o n  l a n d s  w o u l d  a d d  

s u b s t a n t i a l l y  t o  t h e  v a l u e  o f  t h e  t r u s t .

T h e  f a i r  m a r k e t  v a l u e  o f  t h e  s u r f a c e  e s t a t e  o f  t h e  o r i g i n a l  

o n e  m i l l i o n  a c r e  M e n t a l  H e a l t h  L a n d s  T r u s t  is t h u s  a m a j o r  c o m p o ­

n e n t  o f  t h e  o v e r a l l  t r u s t  v a l u e .  D i f f e r e n t  s t r a t e g i e s  h a v e  b e e n  

t r i e d  t o  p l a c e  a  d o l l a r  v a l u e  o n  t h i s  e s t a t e .  I n  1 9 8 5 ,  i n  

r e s p o n s e  t o  t h e  t r i a l  c o u r t ' s  d i r e c t i v e  t o  v a l u e  t h e  l a n d ,  t h e  

S t a t e  u s e d  a m o d i f i e d  o p i n i o n  o f  v a l u e  a p p r o a c h  t o  e s t a b l i s h  a 

c a s h  v a l u e  f o r  p u r p o s e s  o f  c o m p e n s a t i n g  t h e  t r u s t  f o r  t h e  i l l e g a l  

r e d e s i g n a t i o n  o f  t h e  M e n t a l  H e a l t h  T r u s t  L a n d s  a s  g e n e r a l  g r a n t  

l a n d s  b y  t h e  L e g i s l a t u r e  i n  1 9 7 8  ( T h i s  e f f o r t  i s  d i s c u s s e d  i n  t h e  

R e p o r t  a b o v e ,  a t  p a g e  _____ ).

I n  1 9 8 6  t h e  S t a t e  u s e d  a s i m i l a r  a p p r o a c h  t o  v a l u e  s o m e

5 5 , 0 0 0  a c r e s  o f  M e n t a l  H e a l t h  T r u s t  L a n d s  t h a t  h a d  b e e n  a p p r o v e d  

o r  c o n v e y e d  t o  M u n i c i p a l i t i e s .  A  v a l u e  o f  s o m e  $ 1 0 0  m i l l i o n  

r e s u l t e d  f r o m  t h a t  e f f o r t .  T r a d i t i o n a l  a p p r a i s a l s  w e r e  d o n e  in 

1 9 8 7  o n  15 o f  t h e s e  p a r c e l s  a s  a " v a l i d i t y  c h e c k "  o n  t h e  o p i n i o n
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o f  v a l u e  e f f o r t .  F o r  A n c h o r a g e  t h e  a p p r a i s a l s  r a n g e d  f r o m  4 7 %  

b e l o w  t o  3 0 %  a b o v e  t h e  p a n e l ' s  v a l u e  f o r  t h e  s a m e  p a r c e l s .  F o r  

J u n e a u  t h e  r a n g e  o f  v a r i a t  .on w a s  f r o m  4 6 7 %  a b o v e  to 2 1 4 %  b e l o w ,  

a n d  i n  F a i r b a n k s  f r o m  7 6 %  a b o v e  t o  7 9 8 %  b e l o w !  T h e  t o t a l s  e n d e d  

u p  w i t h i n  4 %  o f  e a c h  o t h e r ,  h o w e v e r ,  a n d  D N R  a s s e r t e d  t h i s  d e m o n ­

s t r a t e d  t h e  o p i n i o n  o f  v a l u e  p r o c e s s  c r e a t e d  " o f f s e t t i n g  e r r o r s " .  

T h e  p l a i n t i f f s '  r e v i e w  a p p r a i s e r  r e v i e w e d  t h e s e  a p p r a i s a l s  a n d  

f o u n d  t h a t  w h e r e  t h e  a p p r a i s a l  v a l u a t i o n  w a s  s u b s t a n t i a l l y  b e l o w  

t h e  o p i n i o n  o f  v a l u e  v a l u a t i o n ,  t h e  a p p r a i s a l  w a s  in e r r o r .  D u e  

t o  t h e  c h a n g e  i n  d i r e c t i o n  w i t h  t h e  e n a c t m e n t  o f  C h a p t e r  48, 

t h e s e  d i f f e r e n c e s  w e r e  n e v e r  a d d r e s s e d  b y  t h e  C o m m i s s i o n .  I n  a n y  

e v e n t  8 0 0 %  d i f f e r e n c e s  i n  v a l u e s  f o r  s p e c i f i c  p a r c e l s  a r e  c l e a r l y  

c a u s e  f o r  c o n c e r n  a b o u t  t h e  v a l i d i t y  o f  t h e  o p i n i o n  o f  v a l u e  

p a n e l  p r o c e s s  t h a t  d o e s  n o t  a l l o w  f o r  a d e q u a t e  r e v i e w .  T h e  

e n t i r e  e x e r c i s e  r e i n f o r c e d  t h e  C o m m i s s i o n ' s  a p p r e c i a t i o n  o f  t h e  

s u b j e c t i v e  n a t u r e  o f  a p p r a i s a l s  a s  w e l l  a s  t h e  w i d e  v a r i a t i o n  o f  

o p i n i o n s  o f  v a l u e  e v e n  o f  q u a l i f i e d  a p p r a i s e r s .

T h e  t a s k  o f  v a l u i n g  t h e  e n t i r e  m i l l i o n  a c r e  m e n t a l  h e a l t h  

s u r f a c e  e s t a t e  u s i n g  s t a n d a r d  a p p r a i s a l s  w a s  b e y o n d  t h e  r e s o u r c e s  

o f  f u n d s  a n d  t i m e  a v a i l a b l e  t o  t h e  C o m m i s s i o n .  T h e  p r e v i o u s  

e f f o r t s  t o  v a l u e  t h e  s u r f a c e  e s t a t e  o f  t h e  t r u s t  h a d  p r o v e n  s o  

u n r e l i a b l e  t h a t  t h e  C o m m i s s i o n  w a s  f a c e d  w i t h  q u i t e  a c h a l l e n g e .  

T o  d e v e l o p  a  s u r f a c e  v a l u e  t h e  C o m m i s s i o n  a p p r o v e d  a s e t  o f  

p r o c e d u r e s  t h a t  r e l i e d  o n  a p a n e l  o f  t h r e e  e x p e r t  a p p r a i s a l s  f o r  

e a c h  o f  t h e  S o u t h E a s t ,  S o u t h c e n t r a l  a n d  N o r t h e r n  r e g i o n s  i n  w h i c h  

M e n t a l  H e a l t h  T r u s t  L a n d s  ( a n d  t h e  r e p l a c e m e n t  l a n d s )  w e r e  l o c a t -
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ed. D u e  t o  t h e  f u n d i n g  a n d  t i m e  c o n s t r a i n t s  a n  " o p i n i o n  o f  

v a l u e "  a p p r o a c h  h a d  t o  b e  u t i l i z e d .  H o w e v e r ,  i n  f a s h i o n i n g  t h e  

o p i n i o n  o f  v a l u e  p a n e l  p r o c e s s  t o  b e  u t i l i z e d ,  c e r t a i n  s a f e g u a r d s  

n o t  p r e s e n t  i n  t h e  e a r l i e r  a t t e m p t s  w e r e  c r e a t e d ,  i n  a n  a t t e m p t  

t o  a r r i v e  a t  v a l i d  r e s u l t s .

T h e  a p p r o a c h  a d o p t e d  b y  t h e  C o m m i s s i o n  w a s  d e s i g n e d  t o  u s e  

t h e  a p p r a i s e r s '  r e g i o n a l  k n o w l e d g e  o f  p r o p e r t y  v a l u e s  a s  i n  p a s t  

o p i n i o n  o f  v a l u e  p a n e l s ,  w i t h  t h e  v e r y  i m p o r t a n t  c h e c k  t h a t  

i n t e r e s t e d  p a r t i e s  ( p r i m a r i l y  t h e  p l a i n t i f f s )  c o u l d  r a i s e  q u e s ­

t i o n s  w h i c h  w o u l d  b e  r e s o l v e d  t h r o u g h  a r e v i e w  a n d  m e d i a t i o n  

p r o c e s s  t h a t  w o u l d  i n c l u d e  s i t e  v i s i t s  w h e r e  n e c e s s a r y .  T h e  

t h r e e  m e m b e r  p a n e l s  w e r e  r e q u i r e d  t o  v a l u e  a t o t a l  o f  a p p r o x i ­

m a t e l y  ___________  p a r c e l s  o f  w h i c h  7 , 0 0 0  w e r e  M e n t a l  H e a l t h  T r u s t

L a n d s  a n d _____________w e r e  r e p l a c e m e n t  l a n d s .  O n l y  10 m i n u t e s  c o u l d

b e  s p e n t  o n  e a c h  p a r c e l .  T h e  p a n e l s  w e r e  n o t  a l l o w e d  a n y  s i t e  

v i s i t s  —  t h e i r  e x a m i n a t i o n  c o n s i s t i n g  o f  r e v i e w i n g  a w r i t t e n  

d e s c r i p t i o n  o f  t h e  p a r c e l ,  r e f e r e n c i n g  a v a i l a b l e  m a p s ,  a e r i a l  

p h o t o s ,  p l u s  a n y  c o m p a r a b l e  s a l e s  i n f o r m a t i o n  p r o v i d e d  b y  D N R  o r  

t h e  a p p r a i s e r s  b r o u g h t  w i t h  t h e m .  I n  a s s i g n i n g  a v a l u e  t o - a  

p a r c e l  a g r e e m e n t  b e t w e e n  t w o  o f  t h e  t h r e e  p a n e l  m e m b e r s  w a s  

r e q u i r e d .  W h e n  t h e  p a r c e l  w a s  c o m p l e t e d  a  w r i t t e n  f o r m  w a s  u s e d  

t o  d o c u m e n t  t h e  d e c i s i o n ,  b u t  t h e  b a s i s  o f  t h e  v a l u a t i o n  w a s  

n o r m a l l y  n o t  p r o v i d e d  b e c a u s e  D N R  i n s i s t e d  t h e  p a n e l s  d i d  n o t  

h a v e  t i m e  t o  d o  so. H o w e v e r ,  t h e  p a n e l s '  d e l i b e r a t i o n s  w e r e  t a p e  

r e c o r d e d  t o  p r o v i d e  a c o m p l e t e  r e c o r d .
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O n c e  t h e  p a n e l s  h a d  s u b m i t t e d  t h e i r  o p i n i o n s  o f  v a l u e  a n d  

t h e y  w e r e  r e v i e w e d  b y  t h e  S t a t e ' s  r e v i e w  a p p r a i s e r ,  t h e  p l a i n ­

t i f f s  w e r e  p r o v i d e d  a n  o p p o r t u n i t y  t o  r e v i e w  t h e  v a l u e s  a n d  r a i s e  

q u e s t i o n s  b y  s u b m i t t i n g  a w r i t t e n  f o r m  o u t l i n i n g  t h e  q u e s t i o n  a n d  

b a s i s  f o r  a d i f f e r e n t  v a l u e .  T h e s e  " Q u e s t i o n e d  V a l u e s "  w e r e  t o  

b e  s u b m i t t e d  t o  t h e  p a n e l s  f o r  a " c o l l e g i a l "  d i s c u s s i o n  w i t h  t h e  

p l a i n t i f f s '  r e v i e w  a p p r a i s e r ( s ) '  a n d ,  h o p e f u l l y ,  r e s o l v e d  a t  t h a t  

p o i n t .  F a i l i n g  r e s o l u t i o n  a t  t h a t  p o i n t ,  m e d i a t i o n  c o u l d  b e  

d i r e c t e d  b y  t h e  C o m m i s s i o n  w h e r e  i t  d e e m e d  i t  w a r r a n t e d ,  i n c l u d­

i n g  t h e  p o s s i b i l i t y  o f  s i t e  v i s i t ( s ) .

A s  t h e y  n e a r e d  c o m p l e t i o n  o f  t h e i r  w o r k ,  t h e  S o u t h c e n t r a l  

p a n e l  s e n t  a l e t t e r  t o  t h e  D N R  r e v i e w  a p p r a i s e r  i t e m i z i n g  t h e  

l i m i t a t i o n s  o n  t h e i r  p r o d u c t .  T h e  f i r s t  w a s  t h a t  " o u r  v a l u e  

e s t i m a t e s  a r e  n o t  a p p r a i s a l s ,  a n d  i n  f a c t  t h e y  a r e  n o t  e v e n  

' p r e l i m i n a r y  o p i n i o n s  o f  v a l u e '  a s  c o m m o n l y  u n d e r s t o o d  i n  t h e  

a p p r a i s a l  p r o f e s s i o n ,  w h e r e i n  t h e  a p p r a i s e r  s t a t e s  t h a t  a n  a p ­

p r a i s a l  w o u l d  c o n c l u d e  w i t h i n  a s t a t e d  r a n g e  o r  n e a r  a  g i v e n  

f i g u r e  a n d  m a t e r i a l  t o  s u p p o r t  t h i s  c o n c l u s i o n  is o n  f i l e . "

O t h e r  c o m m e n t s  n o t e d  t h e  l i m i t e d  t i m e ,  t h a t  t h e  w o r k  w a s  p e r ­

f o r m e d  " w i t h i n  t h e  c o n f i n e s  o f  S t a t e  o f f i c e s " ,  t h e  p r o b l e m  w i t h  

f i n d i n g  l a r g e  p a r c e l  c o m p a r a b l e  s a l e s ,  a n d  t h e  l i k e  ( A p r i l  22,

198 8 )  .

T h e  r e s u l t s  o f  t h e  o p i n i o n  o f  v a l u e  p a n e l s ,  b e f o r e  r e v i e w ,  

w a s  a t o t a l  o f  $ 4 0 7 , 6 6 8 , 6 8 3 ,  f o r  a p e r  a c r e  v a l u e  o f  $ 4 0 7 . 6 7 .  A  

t o t a l  o f  j u s t  o v e r  4 , 0 0 0  p a r c e l  v a l u e s  w e r e  q u e s t i o n e d  b y  t h e  

p l a i n t i f f s '  r e v i e w  a p p r a i s e r s .  T h e  r e s u l t  o f  a c c e p t i n g  t h e
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r e v i e w  a p p r a i s e r s '  o p i n i o n s  w i t h  r e s p e c t  t o  t h e  Q u e s t i o n e d  V a l u e s  

w a s  t o  m o r e  t h a n  d o u b l e  t h e  v a l u e  o f  t h e  s u r f a c e  e s t a t e  b y  a d d i n g  

s o m e  $ 4 2 6  m i l l i o n  t o  t h e  v a l u e  f o r  a t o t a l  o f  $ 8 3 3 . 2 8  m i l l i o n 1 .

T o  a d d r e s s  a l l  o f  t h e  Q u e s t i o n e d  V a l u e s  i n  t h e  m a n n e r  i n i ­

t i a l l y  a p p r o v e d  b y  t h e  C o m m i s s i o n  w o u l d  h a v e  r e q u i r e d  f a r  m o r e  

t i m e  a n d  f u n d s  t h a n  a v a i l a b l e .  T h e r e f o r e ,  i n  o r d e r  t o  o b t a i n  

i n f o r m a t i o n  a b o u t  t h e  v a l i d i t y  o f  t h e  o p i n i o n  o f  v a l u e  p a n e l  

v a l u a t i o n s  a n d  t h e  v a l i d i t y  o f  t h e  Q u e s t i o n e d  V a l u e s ,  t h e  C o m m i s ­

s i o n  d i r e c t e d  t h a t  a s a m p l e  o f  3 8 7  o f  t h e  2 , 1 0 3  Q u e s t i o n e d  V a l u e s  

f o r  S o u t h E a s t  p r o c e e d  t h r o u g h  t h e  p r o c e s s .  A n o t h e r  g o a l  o f  t h i s  

s a m p l i n g  p r o c e s s  w a s  t o  d e t e r m i n e  i f  t h e  r e s u l t s  c o u l d  b e  a p p l i e d  

t o  t h e  r e s t  o f  S o u t h E a s t ,  a n d  p e r h a p s  t h e  o t h e r  r e g i o n s .  E v e n  

w i t h o u t  a n y  m e d i a t i o n  t h e  S o u t h E a s t  p a n e l  i n c r e a s e d  t h e i r  t o t a l  

v a l u e  b y  4 2 %  f o r  t h e  p a r c e l s  t h a t  w e r e  q u e s t i o n e d  o n  t h e  b a s i s  o f  

c o m p a r a b l e  s a l e s  ( e x c l u d i n g  l a r g e  p a r c e l s ) . A l l  c a t e g o r i e s  o f  

S o u t h E a s t  v a l u e s  q u e s t i o n e d  i n c r e a s e d  a n  a v e r a g e  o f  22 % .

U n f o r t u n a t e l y ,  t h e  p r o c e s s  c o u l d  n o t  e v e n  b e  c a r r i e d  t h r o u g h  

t o  c o m p l e t i o n  w i t h  r e s p e c t  t o  t h e s e  3 8 7  p a r c e l s  b e c a u s e  o f  l a c k  

o f  t i m e  a n d  f u n d s .  H o w e v e r ,  w h a t  d i d  o c c u r  w a s  i l l u m i n a t i n g .  A

l . I n  a d d i t i o n  t o  t h e  " Q u e s t i o n e d  V a l u e s "  s u b m i t t e d  b y  t h e  P l a i n ­
t i f f s  t h r o u g h  t h e i r  r e v i e w  a p p r a i s e r s ,  w e l l  o v e r  o n e  h u n d r e d  
" T e c h n i c a l  C o r r e c t i o n s "  w e r e  s u b m i t t e d  b y  t h e  P l a i n t i f f s  t o  
c o r r e c t  m a t h e m a t i c a l  a n d  o t h e r  e r r o r s  i d e n t i f i e d  t h r o u g h  t h e i r  

c o m p u t e r i z e d  " e r r o r  c h e c k i n g  r o u t i n e s " .  I n  m a n y  c a s e ,  a l t h o u g h  
t h e  v a l i d i t y  o f  t h e  c o r r e c t i o n s  w a s  n o t  c h a l l e n g e d ,  D N R  d i d  n o t  
m a k e  t h e  c o r r e c t i o n s  s a y i n g  t h a t  o n l y  t h e  p a n e l s  c o u l d  d o  s o .  
S i n c e  t h e  p a n e l s  w e r e  n e v e r  c a l l e d  t o g e t h e r  f o r  t h i s  p u r p o s e  m o s t  

o f  t h e s e  e r r o r s  w e r e  n e v e r  c o r r e c t e d .
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n u m b e r  o f  Q u e s t i o n e d  V a l u e s  f o c u s e d  o n  c o n s i d e r a t i o n  o f  s i t e  

i m p r o v e m e n t s  a n d  t h e  p r o p e r  w a y  t o  v a l u e  r i g h t s - o f - w a y s  ( g i v e n  n o  

v a l u e  b y  t h e  p a n e l ) . A d d i t i o n a l l y ,  t h e r e  w e r e  a n u m b e r  o f  Q u e s ­

t i o n e d  V a l u e s  w h e r e  c o m p a r a b l e  s a l e s  d a t a  p r e s e n t e d  b y  t h e  r e v i e w  

a p p r a i s e r ( s )  s e e m e d  t o  s u p p o r t  a h i g h e r  v a l u e  t h a n  a c c e p t e d  b y  

t h e  S o u t h E a s t  p a n e l .  P e r h a p s  t h e  m o s t  d i f f i c u l t  v a l u a t i o n  p r o b ­

l e m  w a s  h a n d l i n g  t h e  " l a r g e  p a r c e l s " ,  t h a t  is t h o s e  p a r c e l s  t h a t  

w e r e  l a r g e r  t h a n  n o r m a l l y  s o l d  i n  t h e  m a r k e t  p l a c e .  B e c a u s e  o f  

c o n t i n u i n g  d i s a g r e e m e n t s ,  s o m e  25 o r  s o  p a r c e l s  w e r e  a d d r e s s e d  b y  

t h e  p a n e l  m e m b e r s  a n d  r e v i e w  a p p r a i s e r s  b e f o r e  t h e  C o m m i s s i o n  i n  

o r d e r  f o r  i t  t o  h a v e  f i r s t  h a n d  k n o w l e d g e  o f  t h e  n a t u r e  o f  t h e  

c o n t i n u i n g  d i f f e r e n c e s .  W i t h o u t  e v e r  a t t e m p t i n g  t o  d e c i d e  w h a t  

t h e  f a i r  m a r k e t  v a l u e  o f  a n y  p a r t i c u l a r  p a r c e l  w a s ,  t h e  C o m m i s ­

s i o n  d i d  n o t  f i n d  a n y  Q u e s t i o n e d  V a l u e  t h a t  d i d  n o t  h a v e  a r e a ­

s o n a b l e  b a s i s  f o r  t h e  q u e s t i o n s .  W h i l e  2 0 7  p a r c e l s  w e r e  r e c o m ­

m e n d e d  f o r  m e d i a t i o n ,  a m e d i a t o r  w a s  n e v e r  e n g a g e d  f o r  a n y  p a r ­

c e l s  b e c a u s e  o f  l a c k  o f  f u n d s .

B e c a u s e  t h e  S o u t h c e n t r a l  r e g i o n  h a d  t h e  m o s t  l a r g e  p a r c e l s ,  

t h e  S o u t h c e n t r a l  p a n e l  w a s  r e c o n v e n e d ,  w i t h  t h e  C o m m i s s i o n  a n d  

r e v i e w  a p p r a i s e r  i n  a t t e n d a n c e  t o  c o n s i d e r  t h e  r e v i e w  a p p r a i s e r ’s 

p r e s e n t a t i o n  o f  i n f o r m a t i o n  d e v e l o p e d  r e g a r d i n g  l a r g e  p a r c e l s .  

U n t i l  c o m p i l e d  b y  t h e  p l a i n t i f f s ’ r e v i e w  a p p r a i s e r ( s ) , t h e  p a n e l  

m e m b e r s  w e r e  a p p a r e n t l y  u n a w a r e  o f  t h e  r e l a t i v e l y  f e w  c o m p a r a b l e s  

f o r  l a r g e  p a r c e l s  t h a t  d i d  e x i s t  w h e n  t h e  p a n e l  w a s  d o i n g  i t s  

w o r k .  I n  a d d i t i o n ,  t h r e e  v e r y  i m p o r t a n t  l a r g e  p a r c e l  s a l e s  

o c c u r r e d  i n  l a t e  1 9 8 8  —  e a r l y  1 9 8 9 .  W h e n  r e c o n v e n e d ,  t h e  S o u t h -  

C e n t r a l  p a n e l  a g r e e d  t h e  m a r k e t  i n f o r m a t i o n  p r o v i d e d  b y  t h e

D e c e m b e r  2 0 ,  1 5 8 9  D R A F T A P P E N D I X  B  P a g e  B - 6



r e v i e w  a p p r a i s e r  s h e d  n e w  l i g h t  o n  l a r g e  p a r c e l s  a n d  i n c r e a s e d  

t h e i r  o p i n i o n  o f  f i v e  o f  t h e  s i x  p a r c e l s  r e e x a m i n e d  a n  a v e r a g e  o f  

68%.

A n  i s s u e  n e v e r  a d e q u a t e l y  a d d r e s s e d  w a s  t h e  d i f f i c u l t  o n e  o f  

" p a r c e l i z a t i o n . " I n  o r d e r  t o  i n i t i a t e  t h e  v a l u a t i o n  p r o c e s s  i t  

w a s  n e c e s s a r y  t o  d e t e r m i n e  w h a t  p a r c e l s  w e r e  t o  b e  p r e s e n t e d  t o  

t h e  p a n e l s  f o r  t h e i r  c o n s i d e r a t i o n .  T h e  d e c i s i o n  w a s  m a d e  t o  

s i m p l y  u s e  t h e  p a r c e l s  t h a t  i n  f a c t  e x i s t e d ,  w h i c h  w a s  a m a t t e r  

o f  h i s t o r i c a l  h a p p e n s t a n c e ,  w i t h  t h e  l a r g e s t  t r a c t  b e i n g  a t o w n ­

s h i p .  I n  m a n y  c a s e s  t h e  p a r c e l  p r e s e n t e d  t o  t h e  p a n e l  w a s  a 

t o w n s h i p  o f  2 2 , 0 0 0 +  a c r e s .  W h i l e  t h e  p a n e l s  w e r e  a l l o w e d  t o  

" r e p a r c e l "  t r a c t s ,  t h e y  d i d  n o t  d o  s o ,  a p p a r e n t l y  d u e  t o  l a c k  o f  

t i m e  a n d  m i s u n d e r s t a n d i n g  o f  i t s  a p p r o p r i a t e n e s s .  T h e  p a n e l s  

t h u s  c o n c l u d e d  t h a t  i f  a n  e n t i r e  t o w n s h i p ,  o r  o t h e r  l a r g e  p a r c e l  

w a s  s o l d  a s  a  s i n g l e  p a r c e l ,  t h e  p e r  a c r e  v a l u e  w o u l d  b e  q u i t e  

l o w .  T h e  p l a i n t i f f s ’ r e v i e w  a p p r a i s e r s ,  i n  s u c h  i n s t a n c e s ,  i n  

a d d i t i o n  t o  t h e  m a r k e t  i n f o r m a t i o n  t h e y  h a d  f o r  s o m e  l a r g e  p a r ­

c e l s ,  s u g g e s t e d  t h a t  s i n c e  t o w n s h i p  s i z e  ( a n d  o t h e r  l a r g e  p a r c e l )  

s a l e s  n o r m a l l y  d o  n o t  o c c u r ,  t h e  p a r c e l s  s h o u l d  b e  v a l u e d  o n  t h e  

s i z e  t h a t  t h e  l a n d  i n v o l v e d  w o u l d  n o r m a l l y  s e l l ,  t a k i n g  i n t o  

c o n s i d e r a t i o n  p l a t t i n g  r e q u i r e m e n t s  ( o r  t h e  l a c k  o f  a p l a t t i n g  

r e q u i r e m e n t ) .

T h e  P l a i n t i f f s  s u p p o r t e d  t h i s  a p p r o a c h  b y  r e f e r e n c e  t o  a n  

A l a s k a  c o n d e m n a t i o n  c a s e  w h e r e  t h e  S p e c i a l  M a s t e r  a c c e p t e d  t h e  

a p p r o a c h  a n d  r e j e c t e d  t h e  c o n d e m n o r ' s  ( t h e  S t a t e )  o b j e c t i o n s  t o
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i t  ( R e p o r t  o f  M a s t e r ,  A l a s k a  v. 1 7 . 1 8 3  A c r e s  a n d  S l o b o d a , 3 V A  8 6 -  

1 4 5  C i v . ) .  H o w e v e r ,  D N R  s t r e n u o u s l y  o b j e c t e d .  W h e n  a p p r a i s e r s  

w e r e  a s k e d  a b o u t  t h e  i s s u e ,  t h e y  r e p l i e d  i t  w a s  n o t  u p  t o  t h e m  t o  

d e c i d e  —  t h a t  t h e y  c o u l d  d o  i t  e i t h e r  w a y ,  b u t  w o u l d  n e e d  d i r e c ­

t i o n .  T h e  o n l y  o t h e r  a p p a r e n t  m e t h o d  o f  r e s o l v i n g  t h e  i s s u e  w a s  

l i t i g a t i o n .  S i n c e  t h e  C o m m i s s i o n  d i d  n o t  d e s i r e  t o  b e  in t h e  

p o s i t i o n  o f  d i r e c t i n g  t h e  p a n e l  m e m b e r s  h o w  t o  d e c i d e  t h e  i s s u e ,  

a n d  l i t i g a t i o n  o f  t h e  i s s u e  c o n s i d e r e d  u n d e s i r a b l e ,  " p a r c e l i z a -  

t i o n 11 w a s  n e v e r  d e c i d e d .  H o w e v e r ,  i f  r e s o l v e d  i n  p l a i n t i f f s  

f a v o r ,  t h e r e  i s  n o  d o u b t  b u t  t h a t  s u b s t a n t i a l  a d d i t i o n a l  i n­

c r e a s e s  i n  t h e  s u r f a c e  v a l u e  w o u l d  h a v e  r e s u l t e d .

I n  a n a l y z i n g  t h e  r e s u l t s  o f  t h e  r e l a t i v e l y  s m a l l  p e r c e n t a g e  

o f  Q u e s t i o n e d  V a l u e s  a d d r e s s e d  b y  t h e  p a n e l s ,  t h e  S t a t e  a p p l i e d  a 

4 5 %  i n c r e a s e  f o r  a l l  S o u t h E a s t  p a r c e l s  q u e s t i o n e d  b y  t h e  r e v i e w  

a p p r a i s e r s .  F o r  t h e  o t h e r  r e g i o n s ,  t h e  s t a t e  a p p l i e d  a  2 1 %  

i n c r e a s e  t o  a l l  Q u e s t i o n e d  V a l u e s  w h e r e  t h e  a c r e a g e  w a s  u n d e r

1 , 0 0 0  a c r e s  a n d  6 7 %  w h e r e  t h e  a c r e a g e  w a s  g r e a t e r  t h a n  1 , 0 0 0  

a c r e s .  T h e s e  a d j u s t m e n t s  r e s u l t e d  i n  a t o t a l  i n c r e a s e  o f  $ 9 1 . 6  

m i l l i o n  f o r  a n e w  t o t a l  o f  $ 4 9 9 . 8  m i l l i o n .  H o w e v e r ,  t h i s  i n­

c r e a s e  d o e s  n o t  r e f l e c t  t h e  a d d i t i o n a l  i n c r e a s e  t h a t  w o u l d  h a v e  

n e c e s s a r i l y  o c c u r r e d  i f  m e d i a t i o n  h a d  t a k e n  p l a c e  ( l e a v i n g  a s i d e  

t h e  i n c r e a s e  t h a t  w o u l d  h a v e  o c c u r r e d  i f  p a r c e l i z a t i o n  h a d  b e e n  

a l l o w e d ) .  T h e  P l a i n t i f f s  c o n t e n d  t h a t  t h e i r  e s t i m a t e  o f  $ 8 3 3 . 2 8  

m i l l i o n  i s  c l o s e r  t o  t h e  a c t u a l  t o t a l  f a i r  m a r k e t  v a l u e  f o r  t h e  

s u r f a c e  e s t a t e ,  a n d  m a y  e v e n  b e  l o w  b e c a u s e  t h e i r  r e v i e w  a p p r a i s ­

e r s  a l s o  d i d  n o t  h a v e  a n  a d e q u a t e  o p p o r t u n i t y  t o  p e r f o r m  t h e i r  

w o r k .
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T h e  C o m m i s s i o n , ,  l a c k i n g  t h e  n e c e s s a r y  f u n d s  t o  r e s o l v e  t h e  

Q u e s t i o n e d  V a l u e s ,  a n d  r e c o g n i z i n g  t h a t  p u r s u i n g  t h e  p r o c e s s  

i n i t i a l l y  a p p r o v e d  w o u l d  h a v e  n e c e s s a r i l y  i n c r e a s e d  t h e  v a l u e s ,  

a p p r o v e d  a s  i t s  f i n a l  p r o c e d u r e s  f o r  d e t e r m i n i n g  t h e  f a i r  m a r k e t  

v a l u e  o f  t h e  s u r f a c e  e s t a t e  t h a t  t h e  d i f f e r e n c e  b e t w e e n  t h e  

$ 4 9 9 . 8  m i l l i o n  f i g u r e  a n d  t h e  $ 8 3 3 . 2 8  m i l l i o n  f i g u r e  s h o u l d  b e  

s p l i t  e q u a l l y .

T h e  C o m m i s s i o n  r e c o g n i z e s  t h a t  i n  a p p r o v i n g  p r o c e d u r e s  t h a t  

" s p l i t  t h e  d i f f e r e n c e "  i t  m a y  b e  p e r c e i v e d  a s  h a v i n g  c r o s s e d  o v e r  

t h e  l i n e  f r o m  a p p r o v i n g  " p r o c e d u r e s "  t o  a p p r o v i n g  " v a l u e s "  a s  

d i r e c t e d  b y  C h a p t e r  48. H o w e v e r ,  it is t h e  C o m m i s s i o n ' s  b e l i e f  

t h a t  " s p l i t t i n g  t h e  d i f f e r e n c e "  w a s  t h e  o n l y  p r o c e d u r e  t h a t  c o u l d  

l o g i c a l l y  b e  u t i l i z e d  u n d e r  t h e  c i r c u m s t a n c e s .  I t  m u s t  b e  r e m e m ­

b e r e d  t h e  o r i g i n a l  p r o c e d u r e s  p r o m u l g a t e d  c a l l e d  f o r  a r e v i e w  a n d  

m e d i a t i o n  p r o c e s s  f o r  e v e r y  p a r c e l ' s  v a l u e  t h a t  w a s  q u e s t i o n e d .  

T h i s  p r o c e d u r e  c o u l d  n o t  b e  c a r r i e d  o u t  d u e  t o  f u n d i n g  d e f i c i e n ­

c i e s .  I t  w a s  c l e a r  t h a t  f o l l o w i n g  t h e  p r o c e d u r e s  a s  o r i g i n a l l y  

p r o m u l g a t e d  w o u l d  h a v e  n e c e s s a r i l y  i n c r e a s e d  t h e  s u r f a c e  v a l u e .  

S i n c e ,  t h e r e  w a s  a b s o l u t e l y  n o  b a s i s  t o  d e t e r m i n e  w h e r e  t h e  f i n a l  

v a l u e  w o u l d  h a v e  e n d e d  u p  b e t w e e n  t h e  $ 4 9 9 . 8  m i l l i o n  a n d  $ 8 3 3 . 3  

m i l l i o n ,  t h e  C o m m i s s i o n  b e l i e v e s  " s p l i t t i n g  t h e  d i f f e r e n c e "  w a s  

t h e  o n l y  o b j e c t i v e  a p p r o a c h .

T h e  a l t e r n a t i v e  w o u l d  h a v e  b e e n  t o  f a i l  t o  a c h i e v e  t h e  

l e g i s l a t i v e  m a n d a t e  t o  v a l u e  t h e  l a n d ,  a n d  m o r e  i m p o r t a n t l y ,  

d e f e a t e d  C h a p t e r  4 8 's e n t i r e  p u r p o s e  o f  r e s o l v i n g  t h e  l i t i g a t i o n .

D e c e m b e r  2 0 ,  1 9 8 9 D R A F T A P P E N D I X  B  P a g e  B - 9



H o w e v e r ,  i n  t h e  e v e n t  i t  i s  d e t e r m i n e d  s u c h  a " s p l i t t i n g  t h e  

d i f f e r e n c e "  i s  n o t  a p r o c e d u r e ,  t h e  C o m m i s s i o n  s t r o n g l y  r e c o m ­

m e n d s  t h a t  i t  b e  a d o p t e d  a s  t h e  b a s i s  f o r  t h e  f i n a l  v a l u a t i o n  o f  

t h e  s u r f a c e  e s t a t e .
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A P P E N D I X  C :  M I N E R A L  E N D O W M E N T  V A L U A T I O N

T o  a c c o m p l i s h  t h e  m i n e r a l  e n d o w m e n t  v a l u a t i o n  f o r  M e n t a l  

H e a l t h  T r u s t  L a n d s ,  f o l l o w i n g  t h e  A u g u s t  1 9 - 2 0 ,  1 9 8 7 ,  m e e t i n g  o f  

t h e  C o m m i s s i o n ,  t h a  C o m m i s s i o n e r  o f  N a t u r a l  R e s o u r c e s  d i r e c t e d  

" D G G S  t o  a s s e s s  t h e  q u a n t i t y  a n d  q u a l i t y  o f  k n o w n  a n d  p o t e n t i a l  

h a r d  r o c k  m i n e r a l s . . .  T h e  a s s e s s m e n t  r e p o r t s  w i l l  t h e n  b e  f o l ­

l o w e d  b y  a r e s o u r c e  v a l u a t i o n  p r o c e s s . . . .T h e  v a l u e  o f  t h e  m i n e r ­

a l s  w i l l  b e  d e t e r m i n e d  b v  a n  i n d e p e n d e n t  e n t i t y ,  l i k e l y  r e t a i n e d  

u n d e r  c o n t r a c t  t o  t h e  d e p a r t m e n t . "  ( E m p h a s i s  a d d e d ,  B r a d y ,  S e p t .  

29, 1 9 8 7 .  T h e  d e l e t e d  m a t e r i a l  r e f e r s  t o  o t h e r  n a t u r a l  r e ­

s o u r c e s . )

M i n e r a l  E n d o w m e n t  E s t i m a t i o n

I n  t h e  p r o c e s s  o f  d i s c h a r g i n g  t h e  t a s k  o f  m i n e r a l  e n d o w m e n t  

e s t i m a t i o n ,  D N R  i n f o r m e d  t h e  C o m m i s s i o n  t h a t  s e r i o u s  b u d g e t a r y ,  

d a t a  a n d  t i m e  c o n s t r a i n t s  " w i l l  r e s u l t  i n  t h e  d e l e t i o n  o f  n u m e r ­

o u s  t r a c t s  f r o m  t h e  m i n e r a l  v a l u a t i o n  p r o c e s s "  ( G u s t a f s o n ,  

" O u t l i n e  o f  M i n e r a l  V a l u a t i o n  P r o c e s s " ,  N o v e m b e r  23, 1 9 8 7 ) .  T h e  

f i r s t  d e l e t i o n s  w e r e  i n  t h e  i n v e n t o r y  o f  m i n e r a l  t y p e s  t o  b e  

e v a l u a t e d .  A  n u m b e r  o f  a v a i l a b l e  m i n e r a l  d e p o s i t  m o d e l s  w e r e  n o t  

p r o j e c t e d  a n d  t h e  D G G S  i n v e n t o r y  d i d  n o t  i n c l u d e  i n d u s t r i a l  a n d  

h e a v y  m i n e r a l s .  A l t h o u g h  t h e s e  d e l e t i o n s  m a y  h a v e  h a d  l o w  u n i t  

v a l u e s ,  t h e y  d i d  c o n s t i t u t e  a d e l e t i o n  f r o m  t h e  v a l u a t i o n  o f  t h e  

t o t a l  m i n e r a l  e n d o w m e n t .
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I n  i t s  s e c o n d  s t e p ,  D G G S  r a n k e d  t h e  M e n t a l  H e a l t h  T r u s t  

L a n d s  (MHTL) f r o m  5 t o  1 b y  t h e i r  f a v o r a b i l i t y  f o r  m i n e r a l  d e p o s ­

i t s  a n d ,  s e c o n d l y ,  f r o m  5 t o  1 b y  t h e  a m o u n t  a n d  q u a l i t y  o f  

i n f o r m a t i o n  a v a i l a b l e .  I n  A p r i l ,  1 9 8 8 ,  D G G S  p r e s e n t e d  m a p s  o f  

m i n e r a l  p o t e n t i a l s  o f  t h e  M H T L  b y  t h e s e  r a n k i n g s .  A  f u r t h e r  

m a j o r  s h o r t - c u t  i n t r o d u c e d  a t  t h i s  p o i n t  w a s  t o  c o n s i d e r  o n l y  

a r e a s  w i t h  f a v o r a b i l i t y  r a n k i n g s  o f  4, 5 a n d  " s u p e r - 5 ' s ' *  (an 

a d d e d  s u b - c a t e g o r y )  f o r  c l a s s i f i c a t i o n  b y  d e p o s i t  t y p e s  a n d  f o r  

v a l u a t i o n .  I n  d i s c u s s i o n s  w i t h  s t a f f ,  f u r t h e r m o r e ,  i t  w a s  

l e a r n e d  t h a t  t h e  l o w  r a n k i n g s  i n c l u d e d  a r e a s  t h a t  h a d  s i m p l y  n o t  

b e e n  e v a l u a t e d  y e t ,  a s  w e l l  a s  a r e a s  t h a t  h a d  b e e n  g i v e n  e v a l u a ­

t i o n s  t h a t  t h e i r  p o t e n t i a l  w a s  low.

I t  w a s  n o t e d  b y  P l a i n t i f f s  t h a t  t h e  c o m b i n a t i o n  o f  t h e s e  

d e l e t i o n s  a n d  s h o r t - c u t s  w o u l d  s i g n i f i c a n t l y  i m p a c t  t h e  m i n e r a l  

v a l u a t i o n  p r o c e s s  a n d  r e s u l t  i n  a l o w e r  v a l u e .  " W h i l e  h a v i n g - n o  

s o l u t i o n  w i t h i n  t h e  b u d g e t a r y  c o n s t r a i n t s  t h a t  e x i s t ,  w e  m u s t  

r e p e a t  o u r  o f t - s t a t e d  o b s e r v a t i o n  t h a t  l a c k  o f  s u f f i c i e n t  a p p r o ­

p r i a t i o n s  a n d  a n  u n r e a l i s t i c a l l y  s h o r t  t i m e  f r a m e  d o e s  n o t  r e d u c e  

t h e  s t a t e ' s  l e g a l  o b l i g a t i o n  t o  f a i r l y  v a l u e  m e n t a l  h e a l t h  l a n d s .  

P l e a s e  b e  a s s u r e d ,  t h i s  d o e s  n o t  c h a n g e  o u r  a p p r o a c h  w h i c h  is t o  

t r y  a n d  w o r k  w i t h  t h e  a d m i n i s t r a t i o n  t o  d e v e l o p  t h e  a b s o l u t e l y  

b e s t  v a l u a t i o n  p r o c e s s  p o s s i b l e  w i t h i n  b u d g e t a r y  c o n s t r a i n t s . "  

( G o t t s t e i n ,  D e c e m b e r  14, 1 9 8 7 ,  "Re: O u t l i n e  o f  M i n e r a l  V a l u a t i o n

P r o c e s s " ) .
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S t a f f  c o m p i l e d  t h e  f o l l o w i n g  s t a t i s t i c s  f o r  u s e  i n  v a l u a ­

t i o n s :

" M e n t a l  H e a l t h  G r a n t  L a n d s  —  M i n e r a l  p o t e n t i a l

9 3 , 2 1 3  a c r e s  h a v e  h i g h  m i n e r a l  p o t e n t i a l

1 5 , 2 2 1  a c r e s  h a v e  v e r y  h i g h  m i n e r a l  p o t e n t i a l

4 7 , 5 6 5  a c r e s  h a v e  s u p e r  h i g h  m i n e r a l  p o t e n t i a l

1 5 5 , 9 9 9  a c r e s  t o t a l "

S i m i l a r  s t a t i s t i c s  w e r e  c o m p i l e d  f o r  t h e  r e p l a c e m e n t  l a n d s .  

( M c M a h o n ,  A u g u s t  23, 1 9 8 8 ) .

M i n e r a l  E n d o w m e n t  V a l u a t i o n  b v  D N R

W i t h  t h i s  d a t a  D N R  w a s  p r e p a r e d  t o  a t t e m p t  t h e  a c t u a l  v a l u a  

t i o n ,  b u t  " a s s u m i n g  i t  p r o v e s  i m p o s s i b l e  t o  c o m p l e t e  a n  i n - h o u s e

m i n e r a l  v a l u a t i o n  ( f o r  w h a t e v e r  r e a s o n ) , w e  '/ill b e  p r e p a r e d  t o

p r o c e e d  w i t h  c o n t r a c t  s o l i c i t a t i o n  t o  c o m p l e t e  t h e  w o r k  " ( G u s t a f  

s o n ,  N o v e m b e r  23, 1 9 8 7 ,  " O u t l i n e  o f  M i n e r a l  V a l u a t i o n ) .  T h e  

D i v i s i o n  o f  G e o l o g i c a l  a n d  G e o p h y s i c a l  S e r v i c e s  ( D G G S )  t h e n ,  

h o w e v e r ,  s a i d  t h a t  t h e y  c o u l d  n o t  u s e  t h e  i n f o r m a t i o n  t h e y  h a d  

c o m p i l e d  t o  v a l u e  t h e  m i n e r a l  e n d o w m e n t  w i t h o u t  a n  e x p l o r a t i o n  

p r o g r a m  c o n s i s t i n g  o f  s u r v e y i n g  a n d  d r i l l i n g  a l l  M H T L s  t h a t  

r e c e i v e d  m i n e r a l  p o t e n t i a l  r a n k i n g s  o f  4 o r  5. D G G S  p r o p o s e d  a 

p r o g r a m  f o r  d o i n g  s o  a n d  e s t i m a t i n g  t h e  v a l u e  o f  t h e  m i n e r a l  ‘ 

e n d o w m e n t  t h a t  c o s t  $ 5 3  m i l l i o n .  ( W i l t s e ,  M a r c h  1 9 8 8 ,  " C o s t  o f

( " 4 1s " ) 

( " 5 1s") 

( " S u p e r  5 ' s")

D e c e m b e r  2 0 ,  1 9 8 9  D R A F T A P P E N D I X  C  P a g e  C - 3



g e n e r a t i n g  v a l i d  g r o s s  m e t a l  v a l u e  e s t i m a t e s  f o r  m i n e r a l - p o t e n ­

t i a l  C a t e g o r y  4 a n d  5 M e n t a l  H e a l t h  T r u s t  a n d  R e p l a c e m e n t  P o o l  

l a n d s " ) .

I n s t e a d  o f  f o l l o w i n g  t h e  a g r e e d  u p o n  p r o c e d u r e  t o  c o n t r a c t  

o u t  t h e  m i n e r a l  v a l u a t i o n  t o  q u a l i f i e d  e x p e r t s  i n  t h e  e v e n t  D N R  

c o u l d  n o t  d o  i t  i n - h o u s e ,  D N R  m a d e  a v a l u a t i o n  u s i n g  o n l y  t h e  

t o t a l  a c r e s  ( i . e  i g n o r i n g  t h e  b r e a k d o w n  g i v e n  b y  r a n k i n g s )  a n d  

t h e  " c o m p a r a b l e  s a l e s "  a p p r o a c h .  D N R  v a l u e d  t h e  t r u s t ' s  h i g h e s t  

r a n k e d  m i n e r a l  l a n d s  a s  h a v i n g  n o  v a l u e  b e c a u s e  t h e y  c o u l d  n o t  

f i n d  a n y  c o m p a r a b l e  s a l e s !  L a t e r  t h e y  a n n o u n c e d  t h a t  d i l i g e n t  

s e a r c h  h a d  d i s c o v e r e d  t h r e e  s a l e s  w h i c h  w h e n  a p p l i e d  t o  t h e  

" 4 ' s " ,  " 5 ' s "  a n d  " S u p e r  5 ' s "  y i e l d e d  a  t o t a l  v a l u e  o f  $ 1 6 , 0 4 0 , 0 0 0  

f o r  t h e  m i n e r a l  e n d o w m e n t  o f  M H T L .  T h e  M H T L  m i n e r a l  l a n d s  a r e  

u n d o u b t e d l y  t h e  m o s t  p r o m i s i n g  i n  t h e  S t a t e .  F u r t h e r m o r e ,  t h e  

a r e a s  s e l e c t e d  f r o m  t h i s  l a r g e r  p o o l  b y  D G G s  f o r  a c t u a l  v a l u a t i o n  

w e r e  o n l y  i n  t h e  h i g h  t o  s u p e r - h i g h  p o t e n t i a l  c l a s s i f i c a t i o n s ' .

T h e  v a l u e  o f  $ 1 6  m i l l i o n  d i d  n o t  a p p e a r  t o  b e  n e a r ,  l e t  

a l o n e  " i n  t h e  b a l l  p a r k " .  T h e  d i s c l o s u r e  o f  t h e  a c t u a l  b a s i s  f o r  

D N R ' s  c a l c u l a t i o n  r a i s e d  f u r t h e r  b a s i s  f o r  r e j e c t i o n  ( l e t t e r  a n d  

a t t a c h m e n t s  t o  J . B .  G o t t s t e i n  f r o m  G . T .  K o e s t e r ,  A u g u s t  23,

1 9 8 9 ) .  T h e  " s a l e s "  c i t e d  b y  t h e  S t a t e  w e r e  t o o  s m a l l  i n  s i z e  a n d  

f e w  i n  n u m b e r  ( t h r e e )  t o  b e  s t a t i s t i c a l l y  s i g n i f i c a n t .  F u r t h e r ­

m o r e ,  t h e i r  c o m p a r a b i l i t y  w a s  q u e s t i o n a b l e .  O n e  p u r c h a s e  a p ­

p e a r e d  t o  b e  f o r  r e c o v e r y  o f  " c o n s t r u c t i o n  a n d  r o a d  g r a v e l "  f r o m  

t a i l i n g s .  A l t h o u g h  t r a c e s  o f  g o l d  w e r e  p r e s e n t ,  p r o d u c t i o n  w a s
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r e p o r t e d  a s  u n e c o n o m i c .  A n o t h e r  w a s  t h e  p u r c h a s e  o f  a d j a c e n t  

l a n d  b y  a n  a c t i v e  m i n e r  f o r  " s i t e  e x p a n s i o n "  a n d  o v e r b u r d e n  

d i s p o s a l .  I n  a d d i t i o n ,  o t h e r  c o m p a r a b l e  s a l e s  n o t  u s e d  b y  DN R ,  

b u t  t h a t  w e r e  i d e n t i f i e d  b y  M e t z  a n d  D i x o n  ( O c t o b e r  1 9 8 9 )  s u p ­

p o r t e d  t h e  M e t z / D i x o n  v a l u a t i o n  a r r i v e d  a t  b y  t h e  i n c o m e  a p -

I n  a n y  e v e n t ,  t h e  " c o m p a r a b l e  s a l e s "  a p p r o a c h  f o r  v a l u i n g  

m i n e r a l  v a l u e s  f o r  M H T L s  w a s  n o t  s u p p o r t e d  b y  a n y  e c o n o m i s t  o r  

o t h e r  m i n e r a l  v a l u a t i o n  e x p e r t  a n d  w a s  r e j e c t e d  b y  t h e  C o m m i s ­

si o n .  A l l  t h e  e x p e r t s  a g r e e d  t h a t  t h e  c o m p a r a b l e  s a l e s  a p p r o a c h  

f o r  v a l u a t i o n  w a s  i n a p p r o p r i a t e  f o r  v a l u i n g  m i n e r a l  e n d o w m e n t  

b e c a u s e  o f  p r o b l e m s  o f  c o m p a r a b i l i t y  a n d  t h e  l i m i t e d  u s e  o f  s a l e s  

i n  l a r g e  m i n e r a l  t r a n s a c t i o n s .  V a l i d  c o m p a r a b l e  s a l e s  a r e  n o t  

n o r m a l l y  a v a i l a b l e  d u e  t o  d i f f e r e n c e s  i n  g r a d e ,  t o n n a g e  a n d  

s i m i l a r  f a c t o r s .  A s  n o t e d  p r e v i o u s l y ,  m i n e r a l  r i g h t s  t o  l a n d s  

a r e  t y p i c a l l y  s u b j e c t  t o  a g r e e m e n t s  i n  w h i c h  t h e  s e l l e r  r e c e i v e s  

a  a s h a r e  o n  p r o d u c t i o n ,  w h e t h e r  t h r o u g h  a l e a s e ,  a j o i n t  v e n t u r e  

o r  s o m e  o t h e r  a r r a n g e m e n t  r a t h e r  t h a n  s i m p l y  a  s a l e  o f  t h e  l a n d  

o r  t h e  m i n e r a l  r i g h t s .  A l l  t h e  e x p e r t s  a g r e e d  t h a t  a  d i s c o u n t e d  

c a s h  f l o w  m e t h o d  (the " i n c o m e  a p p r o a c h " )  w a s  t h e  i n d u s t r y  s t a n d ­

a r d  m e t h o d .

S e v e r a l  r e c e n t  m i n e r a l  d i s c o v e r i e s  a n d  r e s u l t a n t  m i n e s  l e n d  

a d d i t i o n a l  s u p p o r t  t o  t h e  C o m m i s s i o n ' s  c o n c l u s i o n  t o  r e j e c t

c o m p a r a b l e  s a l e s  i n  f a v o r  o f  t h e  i n c o m e  a p p r o a c h  a s  a m e t h o d  o f  

m i n e r a l  v a l u a t i o n .  T h e  G r e e n s  C r e e k  s i l v e r  d i s c o v e r y  20 m i l e s  

w e s t  o f  J u n e a u  h a s  p r o v e n  a n d  e s t i m a t e d  r e s e r v e s  w o r t h  $ 3 . 6

p r o a c h .
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bi.llion. A s  o f  t h i s  d a t e  t h e  G r e e n s  C r e e k  m i n e  i s  t h e  l a r g e s t  

s i l v e r  m i n e  i n  N o r t h  A m e r i c a .  T h e  R e d  D o g  M i n e  h a s  m u c h  g r e a t e r  

r e s e r v e s  w i t h  a g r o s s  v a l u e  o f  $ 2 0  B i l l i o n  a t  c u r r e n t  m a r k e t  

p r i c e s .  B o t h  w e r e  d e v e l o p e d  w i t h o u t  a n y  d i r e c t  s a l e s  o f  s u r f a c e  

o r  s u b s u r f a c e  e s t a t e s .  T h e  G r e e n s  C r e e k  d i s c o v e r y  w a s  o n  F e d e r a l  

l a n d  a n d  p a t e n t e d  l a n d  r e s u l t e d .  R e d  D o g  i s  a  j o i n t  v e n t u r e  

i n v o l v i n g  a  N a t i v e  c o r p o r a t i o n  w i t h  n o  s a l e  i n v o l v e d .  T h e s e  a n d  

a n u m b e r  o f  o t h e r  s i g n i f i c a n t  d i s c o v e r i e s  h a v e  o c c u r r e d  a n d  a r e  

b e i n g  d e v e l o p e d  w i t h o u t  " s a l e s " .  I n  fac t ,  a c t i v e  m a n a g e m e n t  o f  

t h e  o r i g i n a l  t r u s t  w o u l d  h a v e  u t i l i z e d  t h e s e  t y p e s  o f  t r a n s a c ­

t i o n s  t o  g e n e r a t e  i n c o m e .

M i n e r a l  E n d o w m e n t  V a l u a t i o n  b y  P l a i n t i f f ' s  C o n s u l t a n t s

T o  c o m p l e t e  t h e  m i n e r a l  v a l u a t i o n  i n  a c c o r d a n c e  w i t h  t h e  

p r o c e d u r e s  o r i g i n a l l y  a c c e p t e d  b y  t h e  C o m m i s s i o n  ( B r a d y ,  S e p t e m ­

b e r  29, 1 9 8 7 ;  G u s t a f s o n ,  N o v e m b e r  23, 1 9 8 7 ) ,  t h e  P l a i n t i f f s  

c o m m i s s i o n e d  a  s t u d y  o f  t h e  m i n e r a l ,  a g g r e g a t e  a n d  c o a l  p o t e n t i a l  

o f  t h e  M H T L  b y  a n  i n t e r n a t i o n a l l y  k n o w n  c o n s u l t a n t  a n d  a n  A l a s k a n  

m i n e r a l  c o n s u l t a n t .  T h e  c o n s u l t a n t s  ( P r o f e s s o r  P a u l  M e t z  o f  U A F  

a n d  C o l i n  D i x o n ,  S e n i o r  L e c t u r e r  i n  M i n i n g  G e o l o g y ,  I m p e r i a l  

C o l l e g e  o f  S c i e n c e  a n d  T e c h n o l o g y ,  L o n d o n )  w e r e  i n s t r u c t e d  t o  

f o l l o w  a s  c l o s e l y  a s  d a t a  ( t h a t  p r o v i d e d  b y  D G G S )  a n d  t i m e  a v a i l ­

a b l e  ( t w o  m o n t h s )  a l l o w e d ,  t h e  n o r m a l  m e t h o d s  u s e d  b y  t h e  m i n e r ­

a l s  i n d u s t r y  i n  d e t e r m i n i n g  t h e  f a i r  m a r k e t  v a l u e .
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T h e i r  r e p o r t  ( M e t z  a n d  D i x o n ,  D e c e m b e r  11, 1 9 8 8 )  p r o d u c e d  

w i t h i n  t h e  s p e c i f i e d  t i m e  a n d  d a t a  c o n s t r a i n t s  a r a n g e  o f  p r o b a ­

b l e  v a l u e s  f o r  m i n e r a l  r e s u l t i n g  i n  a f i n a l  e s t i m a t e d  v a l u e  o f  

$ 1 . 5  b i l l i o n .  A f t e r  p r e l i m i n a r y  r e v i e w  b y  D N R  s t a f f  a n d  t h e  

I n s t i t u t e  o f  S o c i a l  a n d  E c o n o m i c  R e s e a r c h ,  D N R  c o n t r a c t e d  w i t h  a  

m e t h o d o l o g y  e x p e r t  ( P r o f e s s o r  D e V e r l e  H a r r i s  o f  t h e  U n i v e r s i t y  o f  

A r i z o n a )  t o  c r i t i q u e  t h e  r e p o r t  u s i n g  " b e s t  p r a c t i c e s "  a s  t h e  

s t a n d a r d  o f  c r i t i c i s m  w i t h o u t  a l l o w a n c e  b e i n g  m a d e  f o r  c o s t ,  t i m e  

o r  d a t a  l i m i t a t i o n s .

H a r r i s  f u l l y  s t a t e d  t h e  r e s t r i c t e d  n a t u r e  o f  h i s  c h a r g e  a t  

t h e  o u t s e t .  A l t h o u g h  f i n d i n g  t h a t  i t  d i d  n o t  a l w a y s  f o l l o w  " b e s t  

p r a c t i c e s " ,  h e  n o t e d  'Isuch a n a l y s i s  i s  v e r y  d i f f i c u l t  a n d  u s u a l l y

e n t a i l s  c o m p r o m i s e s  o f  b e s t  p r a c t i c e s . ,  a n d  a p p r o x i m a t i o n s "  a n d
/ •

t h a t  t h e  l e s s  t h a n  b e s t  p r a c t i c e s  u s e d  b y  M e t z / D i x o n  m i g h t  b e  

a c c e p t e d  " i f  a  r o u g h  e s t i m a t e  o f  v a l u e  i s  a d e q u a t e " .  H a r r i s  g o e s  

o n  t o  s a y  " I n  f a i r n e s s  t o  M e t z  a n d  D i x o n ,  t h e  u s e  o f  n e t  s m e l t e r  

r e t u r n  m e t h o d s  is c o n s i s t e n t  w i t h  t h e  s i m p l i s t i c  t r e a t m e n t  o f  

m i n e r a l  p o t e n t i a l  a n d  e x p l o r a t i o n  [ b y  D G G S ] . "  ( H a r r i s ,  M a y ,

1 9 8 9 )  .

H e  f u r t h e r  n o t e d  t h a t  " r e p l a c i n g  [ t h e  M e t z / D i x o n ]  e s t i m a t e  b y  

b e s t  p r a c t i c e  w i l l  r e q u i r e  a m u c h  g r e a t e r  e f f o r t "  a n d  s t i l l  w o u l d  

r e s u l t  i n  a n  e s t i m a t e  b a s e d  u p o n  p r o f e s s i o n a l  j u d g m e n t  ( r e p o r t  

d a t e d  M a y  30, 1 9 8 9 ) .  A p p a r e n t l y  t h i s  w a s  t o o  i n c o n c l u s i v e  f o r  

D N R  a n d  a  s e c o n d  c o n t r a c t  w a s  e n t e r e d  i n t o  w i t h  H a r r i s  i n  w h i c h
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h e  p r e s e n t e d  t h e  d e s i g n  o f  a b e s t  p r a c t i c e s  u n d e r t a k i n g  a n d  

e s t i m a t e d  t h e  p r i c e  a t  $ 3 5 0 , 0 0 0  ( r e p o r t  S e p t e m b e r  1 9 8 9 ) 1 .

“B e s t  p r a c t i c e s " , h o w e v e r ,  u n d e r  H a r r i s ’ p r o p o s a l  w o u l d  

r e q u i r e  m u c h  m o r e  t h a n  m o n e y .  " M u c h  o f  t h e  g e o l o g i c  a n a l y s i s  b y  

A D G G S  p e r s o n n e l  w i l l  h a v e  t o  b e  r e d o n e  f o r  t h e  e s t i m a t i o n  o f  

m i n e r a l  e n d o w m e n t " .  ( H a r r i s  S e p t . ,  1 9 8 9 ) .  T h e  p r o d u c t  o f  t h e  

D G G S  e f f o r t  w a s  a r a n k i n g  o f  M H T L  b y  t h e i r  f a v o r a b i l i t y  f o r  

m i n e r a l  d e p o s i t s ,  n o t  p r o b a b i l i t i e s  f o r  n u m b e r  o f  d e p o s i t s  r e ­

q u i r e d  b y  " b e s t - p r a c t i c e s " .  M e t z / D i x o n ,  h a v i n g  n o  a l t e r n a t i v e  

b u t  t o  u s e  t h i s  d a t a ,  i n t r o d u c e d  a n  a d d i t i o n a l  s t e p  c o n v e r t i n g  

t h e  D G G S  r a n k i n g s  i n t o  p r o b a b i l i t i e s .  T h e y  w o u l d  h a v e  p r e f e r r e d  

t o  h a v e  h a d  t h e  b e s t  p r a c t i c e s  v e r s i o n  a d v o c a t e d  b y  H a r r i s  

( M e t z / D i x o n ,  O c t o b e r  1 9 8 9 ,  pp. 6 - 7 ) .  H a r r i s  a l s o  n o t e d  s h o r t ­

c o m i n g s  a n d  g a p s  i n  t h e  b a s i c  d a t a  c o l l e c t i o n  a n d  c o m p i l a t i o n s  

r e q u i r i n g  t h a t  " t h e  g e o l o g i c  a n a l y s i s  f o r  e n d o w m e n t  e s t i m a t i o n  

w o u l d  h a v e  t o  r e p e a t  t h i s  i n i t i a l  d a t a  a n d  i n f o r m a t i o n  a c q u i s i ­

t i o n "  ( H a r r i s ,  S e p t e m b e r  198 9 ,  p p .  3 - 4 ) 2 . H o w e v e r ,  a t  t h e  N o v e m ­

b e r  7, 1 9 8 9 ,  C o m m i s s i o n  m e e t i n g ,  w h i c h  H a r r i s  d e c l i n e d  t o  a t t e n d ,

C. D i x o n  e x p l a i n e d  h o w  t h e y  u s e d  g e n e r a l l y  a c c e p t e d  " r u l e s  o f  

t h u m b "  t h a t  w o u l d  n o t  b e  s e r i o u s l y  i n  e r r o r  a n d  b u i l t  i n  " s a f e t y  

f a c t o r s "  a t  e a c h  s t e p  t o  i n s u r e  t h a t  t h e  v a l u a t i o n  w o u l d  n o t  b e  

o v e r s t a t e d .

J
. I*

1 . D G G S  h a d  p r e v i o u s l y  a d v i s e d  D N R  a n d  t h e  C o m m i s s i o n  t h a t  a  $ 5 3  
m i l l i o n  s u r v e y i n g  a n d  e x p l o r a t i o n  p r o g r a m  w o u l d  b e  n e c e s s a r y  
b e f o r e  t h e y  c o u l d  a t t e m p t  a v a l u a t i o n .

2 .T h i s  w o u l d  n o t  i n v o l v e  a c q u i r i n g  n e w  g e o l o g i c  d a t a ,  b u t  r e w o r k ­

i n g  t h e  s a m e  d a t a  t h a t  D G G S  u t i l i z e d .
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I n  d i s c u s s i n g  t h e  k i n d s  o f  e x p e r t i s e  r e q u i r e d  ( g e o s c i e n c e  o f  

m i n e r a l  r e s o u r c e  f o r m a t i o n ,  r e g i o n a l  k n o w l e d g e  o f  g e o l o g y ,  a n d  

e s t i m a t i o n  m e t h o d o l o g y ) , H a r r i s  r a t e d  s o m e  o f  D G G S  p e r s o n n e l  a s  

" w e l l  q u a l i f i e d  f o r  t h e  f i r s t  e x p e r t i s e ,  a t  l e a s t  a s  t o  c e r t a i n  

d e p o s i t  t y p e s " ,  a s  " e s p e c i a l l y  w e l l  q u a l i f i e d  f o r  t h e  s e c o n d  

e x p e r t i s e " ,  a n d  " n o t  h i g h l y  e x p e r i e n c e d  i n  e x p e r t i s e  t h r e e " .

( p a g e  8). B e y o n d  e x p e r t i s e ,  H a r r i s  n o t e d  t h e  a p p e a r a n c e  o f  

c o n f l i c t  o f  i n t e r e s t  b e c a u s e  o f  t h e  l i t i g a t i o n  ( p a g e  9). H e  

r e c o m m e n d e d  c o n t r a c t i n g  w i t h  t h e  U S G S  f o r  m i n e r a l  e n d o w m e n t  

e s t i m a t e  a n d  w i t h  a n  o u t s i d e  c o n t r a c t o r  ( s u c h  a s  h i s  C e n t e r  f o r  

M i n e r a l  R e s o u r c e  S c i e n c e )  f o r  o t h e r  p h a s e s .  ( p a g e  10 ) .

C o m m i s s i o n  D e c i s i o n

O n  t h e  b a s i s  o f  t h e  t w o  H a r r i s  r e p o r t s ,  t h e  I S E R  s t u d y  

c o m m i s s i o n e d  b y  D N R  ( " R e v i e w  a n d  A n a l y s i s  o f  ' M i n e r a l ,  C o a l ,  a n d  

A g g r e g a t e  R e s o u r c e  A p p r a i s a l  o f  A l a s k a  M e n t a l  H e a l t h  T r u s t  

L a n d s , "  T u c k  a n d  B e r m a n ,  M a r c h ,  1 9 8 9 ) ,  a n d  t h e  M e t z / D i x o n  R e p l y  

( O c t o b e r  12, 1 9 8 9 )  i m p o r t a n t  a r e a s  o f  b r o a d  a g r e e m e n t  b e t w e e n  a l l  

t h e  m i n e r a l  v a l u a t i o n  e x p e r t s  e m e r g e d .  T h e r e  w a s  c o n s e n s u s  t h a t :

(1) a v a l u e  c a n  b e  e s t i m a t e d  f o r  u n d i s c o v e r e d  m i n e r a l  d e p o s i t s  

( H a r r i s  d e v o t e d  a n  e n t i r e  b o o k  t o  a p p r a i s a l  o f  u n d i s c o v e r e d  

m i n e r a l  r e s o u r c e s ,  " M i n e r a l  R e s o u r c e s  A p p r a i s a l " ,  C l a r e n d o n  

P r e s s ,  O x f o r d ,  1 9 8 4 ) ,  (2) t h e  c o m p a r a b l e  s a l e s  a p p r o a c h  w a s  n o t  

a n  a p p r o p r i a t e  m e t h o d  t o  v a l u e  t h e  m i n e r a l  e n d o w m e n t  o f  M H T L s ,

(3) t h e  u s e  o f  a  d i s c o u n t e d  n e t  i n c o m e  s t r e a m  i s  t h e  a p p r o p r i a t e  

m e a n s  o f  e s t i m a t i n g  t h e  f a i r  m a r k e t  v a l u e ,  a n d  (4) t h e  d o m i n a n t  

m i n e r a l  p r o d u c t i o n  f r o m  a d i s t r i c t  c o m e s  f r o m  a  f e w  v e  /  l a r g e
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d e p o s i t s  ( H a r r i s ,  p. 17, M e t z / D i x o n ,  p. 12), . T h e  a r e a s  of 

d i s a g r e e m e n t  w e r e  r e l a t e d  t o  d e g r e e  o f  r e f i n e m e n t  o f  t h e  a n a l y s i s  

a n d  e s t i m a t e s ,  o n  t e c h n i q u e s  u s e d  a t  e a c h  p o i n t  o f  p r o c e d u r e  (i . e  

c o s t l y  e c o n o m e t r i c  m o d e l i n g  v s .  a c c e p t e d  i n d u s t r y  p r a c t i c e s ) .

G i v e n  (1) t h e  u n a n i m i t y  t h a t  t h e  d i s c o u n t e d  c a s h  f l o w  a p ­

p r o a c h  u t i l i z e d  b y  M e t z / D i x o n  w a s  t h e  a p p r o p r i a t e  m e t h o d o l o g y ;

(2) t h a t  c o m p r o m i s e s  m a d e  f r o m  nb e s t - p r a c t i c e s "  f o r  o t h e r  p o r ­

t i o n s  o f  t h e  t o t a l  v a l u a t i o n  p r o c e s s  w e r e  f a r  m o r e  s e r i o u s  t h a n  

f o r  t h e  m i n e r a l s  v a l u a t i o n  (e.g. s u r f a c e  a n d  o i l  & g a s ) ,  a n d  (3) 

t h e  c o m p l e t e  l a c k  o f  a n y  v i a b l e  a l t e r n a t i v e ,  t h e  C o m m i s s i o n  

a p p r o v e d  t h e  M e t z / D i x o n  a p p r o a c h  a n d  m e t h o d o l o g y  f o r  d e t e r m i n i n g  

f a i r  m a r k e t  v a l u e  f o r  t h e  m i n e r a l  e n d o w m e n t  o f  M H T L .

W h i l e  n o t  a p p r o v i n g  t h e  v a l u e s  p e r  se, t h e  C o m m i s s i o n  a l s o  

n o t e s  t h a t  t h e  e s t i m a t e  o f  $ 1 . 5  B i l l i o n ,  a s  a  " r e a l i t y  c h e c k "  o f  

t h e  p r o c e s s e s  g e n e r a t i n g  t h e  f i g u r e ,  i s  a r e a s o n a b l e  a n d  c o n s e r ­

v a t i v e  o n e .  T h a t  t h e  G r e e n s  C r e e k  m i n e  h a s  a $ 3 . 6  b i l l i o n  e s t i ­

m a t e d  r e s e r v e  a n d  R e d  D o g  $ 2 0  B i l l i o n ,  l e n d s  a m p l e  s u p p o r t s  t h a t  

t h e  $ 1 . 5  b i l l i o n  a d v a n c e d  b y  M e t z / D i x o n  f o r  a l l  M H T L  i s  r e a s o n a ­

b l e .  O t h e r  n e w  p r o j e c t s  i n  a d v a n c e d  s t a g e s  o f  e x p l o r a t i o n  a r e  

t h e  F o r t  K n o x  n e a r  F a i r b a n k s ,  t h e  K e n s i n g t o n  M i n e  p r o j e c t  i n  t h e  

J u n e a u  a r e a ,  a n d  t h e  G o l d e n  Z o n e  b e t w e e n  A n c h o r a g e  a n d  F a i r b a n k s .
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JUNEAU —  Trie fu tu re o f stnte 
funding fo r mcnla l-hcn llh programs 
depends on what the leg is la tu re and 
the courts do w ith 1 m ill io n  acres of

The land was provided 
federal government In 
Alaska n continuous s 
come fo r mentnl-health
In 1970 the legis lature dissolved

Tt: •

No itru s t fund ■ w a s . ever estnb -' !■? Plonso boo Pn|jo B-2, LAND DISPUTE

D2 . Anchorage Dolly News Monday, February 17, I9V0

L A N D  D I S P U T E :  M e n t a l  h e a l t h  t r u s t  s t a n d s  a t  c e n t e r  o f  l e g a l  f e u d

| Conllnucd horn Page 0-1 |

o f the lands was In rcsponre 
to public pressure to make' 
more state land nvnllable for 
development, according to a . 
report from the Scnptc Spe- 
clnl Committee on Mental 
Health.
That move, however, led 

to n 1982 lawsuit by advo- i 
cates of mcntnl-henllh pro- - 
grams.'.'Little lias. been, re-.! 
solved since. There Is. no 
agreement on bow much the 
land Is worth, how •••much 
should be spent on mental- . 
lien I (li programs or who, 
should benefit from (hem. ...
The differing sides ennnot. 

even agree If the legislature 
or the courts should resolve 
the dispute.
Meanwhile, mentally. Ill, '' 

and dcvclopmentn lly dlsa-... 
bled Alaskans wa it for a 
solution. ,
."We have thousands of 

people who nre not receiving 
ony treatment to spenk of," 
said Sen. Pat Pourchot, D- 
Anchorage and chairman of 
the Senate special commit­
tee.
Lawmakers w i l l review 

the dispute again Wednesday 
when the Senate Resources 
Committee Is to hear from 
the Alaska Montnl Health 
Board. The board was creat­
ed three years ago ns part of 
3 court-ordered attempt to 
resolve the dispute. *
Tl.c 1982 lawsuit was filed 

on behalf o f two Alaskans In 
need of mental health ser­
vices that were unavailable 
in the'state,
The A laska Supreme 

Court In 1905 ruled the legis­
lature's dissolution of. the 
fand trust was Illegal and

ordered the stnte to recreate 
the trust to provide Income 
fo r mentnl-hcnlth programs.
Leg is la tion . adopted. In 

1987 set up a procedure.for, 
appraising the lnnd and us­
ing a percentage of Its value 
to pay fo r the programs. The 
appr.ilsnl Is Important be­
cause the more the.land Is 
worth, the more money w ill 
. be avnilnblc for spending.
. The- tru s t- lands - Include 
coal Helds; o il ‘ nnd gas 
leases, part of the - Irons- 
Alaska pipeline corridor nnd 
land bordering several, clt- 
.!cs. . . . .

Almost "three yenrs after 1 
the legislature directed tho ' 
Nnturnl Resources Depart­
ment nnd In te rim Mental 
Health Trust Commission to 
set n value fo r the land, the 
process Is deadlocked nnd 
apparently headed back to 
court or the legislature.
The department snys the 

lnnd Is worth obout $700^ 
m illion . Proponents o( In - ' 
creased mentnl-health fund­
ing and the pla in tiffs In the 
Inw su lt say 'the land Is 
worth $2.2 billion.
The trust commission .Inst 

' month voted 2-1 to ndopt tho 
higher value. The lone dis­
senting vote was cast by l l ic ‘ 
Naturnl Resources represen­
ta tive on the commission.
The commission also voL- 

ed 2-1 to block any further 
transfers of monln l-hcnlth 
lands. That has added to the . 
problem, said o commission 
member who voted for the 
freeze,
" I  didn’ t wont to do It ns 

a punitive concept at a ll," 
sold L id ia Selkregg, nn An­
chorage geologist who has 
served on the commission

since It started. But the land tnl-hcnltb lands that already 
, valuation Is nt nn Impnsse, have occurred statewide. ; 
she said. •* , |( The association nlso may
• Selkregg, snld she w ou ld 1 
p ro fir to see the stale and, 
the p ln ln t lf fs nego tia te -a ’ 
price, hut. that appears un 
like ly . ' .............-• •/,
Instead of w o rk ing to ­

gether, the commission has 
been polnrlzcd over how tb< 
land should be valued, said - 
George Rogers, n Juneau 
. economist who voted w ith 
Selkregg for the $ 2 .2  b illion 
valuation nnd the freeze on 
transfers. . . ,
The action was necessary . 

hccnuse of the like lihood ',' 
that the Issue w ill go back to 
courl nnd title (o the lnnd 
could be overturned, Sclk- 
recg snld.
That Is litt le consolation 

to Uslbclll Coal Mine Inc., 
which wants some of the 
lnnd to provide gravel fo r Its 
mining operation nhout CO 
miles south of Fairbanks.
" I t rea lly restric ts our 

n h llt ty to expand,”  said 
Mltchel Uslbclll, chief of en­
gineering for the compnny. 
Many of the company's m in­
ing lenses arc surrounded by 
mcntol-hcntlh lands, he snld.
The proposed Wishbone 

H ill coal project near Palm­
er also Includes m en ta l- , 
health trust lands.
, If the opposing sides nre 
unable to settle on a value 
for the land, It could send 
the entire settlement back to 
court, snld Dnvld Walker,', 
the attorney for the plain-, 
tiffs In the 1 9 02  lawsuit.
Meanwhile, the A laska ' 

Mcntnl I l.a lth  Association l l 
considering a law su it to 
challenge the 8,000 sales, 
leases und transfers of men-

go to court fo r an order 
enforcing the' $2.2 b ill io n 
land valuation;' association 
attorney Jim Gottstcln snld.
1 Slate offic ia ls nre looking 
to th e , legislature fo r an­
swers. ' . '
' ..."We n il feel I t ’c going, to 
require n legislative f ix , " ', 
snld Rod Swope, a deputy . 
commissioner w ith the Nntu- ' 
rat Resources Department 
nnd a member of the trust 
commission, ' . .
Swope's recommendation 

that .the land be valued nt 
$700 m illion —  along w ith 
the two-member m a jo rity 's ' 
recommendation o f $2.2 b il­
l io n . —  w i l l be sent to 
Swope's boss, Commissioner’ 
Lennte Gorsuch. She may 
pick either value c r 'any­
thing In-between, Swope 
snld. A  decision Is expected 
this month.
Swope snld the commis­

sion did not fo llow Stale law 
In valuing the land nt $2.2 
billion. Because o f tlint, Gor­
such should reject the mnjor- 
lly  report nnd refer the issue 
to the legislature to decide, 
he said. * . .
But Pourchot said the leg­

islature would not get any 
further than the commission. 
Enough lav/makers would he 
persuaded by Natural Re­
sources to reject the $2.2 
billion figure, nnd anything 
less than that lik e ly .vould 
result In a Tegnl challenge, 
he said.
"The land value Is Jusl a 

foreshadowing of- the real 
Issue," Pourchot snld. " I  
would nrgue that we can gel 
too wrapped up In this volu- ’•

ntlun process,"
T lir rent problem Is that 

the stale Is not spending 
enough fo r comm un ity 
health services, counselors,

, hospital care, housing nnd 
• support services, Gottstcln 
said.
"The stale has attempted 

to evade Its responsibility 
. . .  by not spending th e , 
money on programs tlin t ev­
erybody know s.a rc appro­
p ria te ." tin said. • ''•> ,
I f the slate nnd the plnln- 

tif fs  are ever nble lo settle 
on n value fo r the land, on 
amount equnl to 0 percent of 
the vnlue would be taken 
from the state general fund 
each year nnd made nvnll­
able fo r mcnlnl-hoalth pro­
grams.
No t a ll o f the money 

would have to be spent on 
mcntnl health, nnd whatever 
ts le ft each year could be 
used to cover other stnte 
expenses.
U n til the valuation Is set­

tled, the 1DB7 leg is la tive 
compromise snld 5 percent of 
tho stnte's general fund In­
come should be avn ilnb lc 
ench year fo r mcntnl.honlth 
programs. The governor nnd 
legis la ture, however, have 
never spent n il the money 
ava ilab le In the M cntn l 
Health Trust Income Ac­
count.
Gov. Steve Cowper has 

proposed, a $0.2 m illion In ­
crease In stnte funding fo r 
mentnl-health programs fo r • 
fiscal 1991, but that Is not 
enough, snld Rep, Mnrk Boy­
er, D-Fnlrhnnks and chair­
man o f the House Finance 
subcommittee on hcnlth nnd 
social services funding.
■ Boyer said tho sla te

should spend tw ice tha t 
amount to meet legitimate 
needs and lo slny out of 
court,
Based on history, howev­

er, the legislature probably 
, w ill continue to underfund 
mcntnl-lieallli needs, Pour­
chot said.
The trus t account hod 

■ available $97.7 m illion In fis­
cal 1989. The Mcntnl Health 
Board recommended $55 m il­
lion In programs nnd the 
legislature and governor ap­
proved $39.0 m illion .
In fIscnl 1990, tho account 

find nn c.stlmnted $111,fl m il­
lion. The board wnntcd $51.2 
m illion and Inwmnkers nnd 
the governor approved $<3.< 
m illio n , according to the 
Senate special repo rt on 
mcntnl health. '
Part of the problem fs 

deciding who nnd what pro­
grams Jiould receive fund­
ing.
The mcntnl licn llh board 

recommended that on Inde­
pendent board o f trustees he 
established to decide who 
nnd whnl services should be 
covered by the tru-.t fund 
Income,

And while the entire mat­
te r remains before the 
courts, • the legal expenses 
continue to cilm b higher. 
.Under n court order, the 
state Is responsible fo r the 
p ln ln tlffs ' legnl bills.
By June 30 (he slate w il l 

have paid almost $1.28 m il­
lion fo r the p la in tiffs ' legal 
bills, snld Richard Pegucs, 
administrative services d i­
rector fo r the state Law De­
partment.
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M e i i t a l  h e a l th
By LARRY PERSILY

Jmt AKfociAtiu pelts
• The future or slnle fund'ag for rr.cntnl-liealth pro­
grams depends on what ‘.lie Legislature and Che courts do 
; with 1 mil'inn ncrcs of land scattered across Alaska.
; The land was provided by Che federal government In
• 195G to give Alaska a continuous source of income for 
i.icntal-lienllli programs.
In 1978 the Legislature dissolved the federal land 

trust. Since llicn, hundreds of thousands of acres have 
heen sold or leased, dedicated for special uses or given 
away to municipalities.
No trust fund was over established, and mental-hcalth 

programs have been funded instead from the stale's gen­
eral fund.
The Legislature's move to dispose of the lands was In 

response lo public pressure to make more slate land 
available for development, according to a report from 
the Senate Special Committee on Mental Health.
Thai move, however, led lo a 1982 lawsuit by advo­

cates of mcntal-heallh programs. Lillie has been re­
solved since. There Is no agreement on how much the 
land is worth, how much should be spent on mental- 
health programs or who should benefit from them.
The differing sides cannot even agree if the Legisla­

ture or the courts should resolve the dispute.
Meanwhile, menially ill and dcvelopinenlally disabled 

Alaskans wait for a solution.
"\Yc have thousands of people who arc not receiving 

any treatment to speak of," said Sen. Pat Pourchot, D- 
Anchorage and chairman of the Senate special commit­
tee.
Lawmakers will review the dispute again Wednesday 

when the Senate Resources Committee is to hear from 
the Alaska Mental Health Board. The hoard was created 
three years ago as part of a court-ordered attempt to re­
solve the dispute.
The 1982 lawsuit was Tiled nn behalf of two Alaskans In 

need of mental health services that were unavailable in 
(lie slnle.
The Alaska Supreme Court in 1985 ruled the Legisla­

ture's dissolution of the land trust was illegal and or­
dered the slate lo recreate the trust lo provide income for 
mcnlal-hcnllh programs.
Legislation adopted in 1937 set up a procedure for ap­

praising the land and using a perccnlagc of ils value lo

a  m a t t e r  o f  m o n e y
pay for Hie programs. The appraisal Is Important be­
cause the more Inc land is worth, the more money will he 
available for spending.
The trust lands include coal fields, oil and gas lenses, 

pari of the Irnns-Alaska pipeline corridor and land bor­
dering several cities.
Almost three yenrs after the Legislature directed the 

Natural Resources Department and Interim Menial 
Health Trusl Commission lo set a value for the land, (he 
process is deadlocked and apparently headed hack lo 
court or Ihc legislature.
The department says the land Is worth about $700 mil­

lion. Proponents of Increased mcnlal-heallh funding and 
Ihc plaintiffs In the lawsuit say the land is worth $2.2 bil­
lion.
The trusl commission Inst month voted 2-1 to adopt 

the higher value. The lone dissenting vnle was cast by the 
Natural Resources representative on the commission.
The commission also voted 2-1 to block any further 

transfers of mentnl-health lands. Thai has added to the 
problem, said a commission member who voted for the 
freeze.
“ I didn’t want to do it as a punitive concept at all," 

said Lidia Selkregg, an Anchorage geologist who has 
served on the commission since it started. But the land 
valuation Is al an impasse, she said.
Selkregg said she would prefer lo see the slate and the 

plaintiffs negotiate a price, but that appears unlikely.
Instead of working together, the commission has been 

polarized over how the land should be valued, said 
George Rogers, a Juneau economist who voted with 
Selkregg for the $2.2 billion valuation and the freeze on 
transfers.
The aclion was necessary because of Hie likelihood 

that (he issue will go hack lo rourl and title lo Hie land 
could he overturned, Selkregg said.
Thai Is little consolation lo Uslbclli Coal Mine Inc., 

which wants some of the land lo provide gravel for Ils 
mining operation about 80 miles south of Fairbanks. .
" I I really restricts our ability to expand," said 

Mitclicl Uslbclll, chief of engineering for the company. 
Ninny of the company's mining leases are surrounded by 
mental-hcalth lands, he said.
The proposed Wishbone Hill coal project near Painter 

also Includes mcntal-heallh trust lands.

I f the opposing sides arc unable lo settle on a value for 
the land, it could send the entire settlement back to 
court, said David Walker, the attorney for the plaintiffs 
in Hie 1932 lawsuit.
Meanwhile, the Alaska Mental Health Association Is 

considering n lawsuit to challenge (lie 8,000 snles, lenses 
nnd transfers of mcntal-heallh lands Hint already have 
occurred statewide. \
The association nlso moy go to cjurt for nn order en­

forcing the $2.2 billion land valuation, association attor­
ney Jim Gottstcln snld.
State officials are looking lo the legislature for an­

swers.
"We all feel It’s going (o require a legislative fix ," 

said Rod Swope, a deputy commissioner with the Natural 
Resources Department and a member or Ihe trusl com­
mission. -
Swope’s recommendation that the land be valued at 

$700 million -  along with Ihe two-member majority's 
recommendation of $2.2 billion -  will be sent lo Swope's 
, boss, Commissioner Lennlc Gorsuch. She may pick ei­
ther value or-anvlhing In-between, Swope said. A deci­
sion is expected this monlh,
Swope said the commission did not follow state low in 

valuing the land at $2.2 billion. Because of that, Gorsuch 
should reject the majority report and refer the Issue to 
the Legislature to decide, he said.
But Pourchot said (he legislature would not gel any 

further than the commission. Enough lawmakers would 
be persuaded bv Natural Resources to reject the $2.2 bil­
lion figure, and anything less than that likely would re­
sult In a legal challenge, he said.
"The land value Is just a foreshadowing of the real is­

sue," Pourchot said. " I would argue that we can get too 
wrapped up in tills valuation process."
The real problem is that the state Is not spending 

enough for community health services, counselors, hospi­
tal care, housing nnd support services everybody knows 
arc appropriate," he said.
I f the state and the. plaintiffs arc ever able to settle on 

a value for the land, an amount equal to 8 percent of the 
value would be taken from the state general fund each 
year and made available for mental-hcalth programs.

Not all of the money would have lo be spent on mental 
health, and whatever, is left each year could be used to 
cover other state expenses.

Until the valuation Is settled, the 1987 legislative com­
promise said S percent of the state's general fund income 
should be available each year for mental-hcalth pro­
grams. The governor and legislature, iiowevcr, have nev­
er spent all the money available in the Mental Health 
Trust Income Account.
Gov. Sieve Cowper has proposed a $0.2 million In­

crease In slate funding for mental-hcalth programs for 
fiscal 1991, but that Is not enough, snld flep. Mark Boyer, 
D-Fnirbanks and chairman of the House Finance sub­
committee on health nnd social services funding.
Boyer said Hie stale should spend twice that amount 

lo meet legitimate needs nnd tu stay oul of court.
Based on history, however, the legislature probably 

will continue (o underfund mcntal-heallh needs, Pourchot 
snld.'
The trust account had available $97.7 million in fiscal 

1989. Tne Menial Health Board recommended $55 million 
In programs and the Legislature and governor approved 
$39.6 million.
In fiscal 1990. Ihe account had nn estimated $114.8 m il­

lion. The board wanted $51.2 million nnd lawmakers and 
Ihe governor approved $13.4 million, according to the 
Senate special report on mcntnl health.
Part of Ihe problem Is deciding who and what pro­

grams should receive funding.
"The question of who Ihc (rust should serve is impor­

tant, but equally Important Is the question of who makes 
the determination," the report said.
The mentai health board recommended that m  inde­

pendent board of trustees be established to decidt who 
end what services should bu covered by the trust fund i.’ - 
corne.
Pourchot favors letting the amount of money deter­

mine who Is covered. A priority for services should bo es­
tablished, and money .would be appropriated lo programs 
starting with the top of the list until the money is gone 
each year, he said.
And while the entire mailer rent '-us before the 

courts, Hie legal expenses continue to climb higher. Un­
der a court order, llte stale Is responsible for the plain­
tiffs’ legal bills.
By June 30 the state will have paid almost 51.28 mil­

lion for the plaintiffs’ legal bills, said Richard Pegues, 
administrative services director for Hie stale Law De­
partment.
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MEET WITH APPROPRIATE LEGISLATIVE COMMITTEES CONCERNING THE BOARD’S 
ACTIVITIES



S T A T U S  O F  T H E  V A L U A T I O N  P R O C E S S  &  S T A T U S  O F  T H E  

L A N D

IMHTC Final Approved Procedures, November 7lh, 1989 
IMHTC Majority Report, (Final Draft), December 20th, 1989 
Minority Report by Designee Swope, Febraury 1, 1990 
Senate Special Committee on Mental Health Report, January 1990 
Impasse
Final IMHTC Resolution, January 24, 1990
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H i s t o r y  o f  t h e  S e l e c t i o n s :  M u l t i p l e  E s t a t e s  f o r  I n c o m e

P r o d u c t i o n

• Surface Estate: Municipal Expansion
• Fo rre s t
• Mineral
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T H E  L I N K I N G  O F  T H E  A P P R A I S A L  P R O C E S S

.....

* VALUE THEORY
• VALUATION THEORY
• APPRAISAL THEORY

L _

• VALUE PREMISE



A. Answers why a particular property, or an interest therein, has worth
B. Defines the sources and bases of an asse t’s worth
C. Currently recognized elements of an a sse t’s worth include:
— Utility (both as the ability to satisfy needs and for practical use) 
— Scarcity (of supply)
---Demand
— Ratio of exchange
— Ability to transfer ownership



A. Valuation theory is the method of estimating, measuring and predicting a 
defined worth.
B. Valuation theory enables us to focus on the various methods that are used 
to arrive at a value estimate.
C. Valuation theory further allows and recognizes that there is a distinction 
between value and price that may be commanded in a market at a given point in 
time. This suggests the following:



C .  V a l u a t i o n  t h e o r y  f u r t h e r  a l l o w s  a n d  r e c o g n i z e s  t h a t  t h e r e  is a  

d i s t i n c t i o n  b e t w e e n  v a l u e  a n d  p r i c e  t h a t  m a y  b e  c o m m a n d e d  in a  

m a r k e t  a t  a  g i v e n  p o i n t  in t i m e .  T h i s  s u g g e s t s  t h e  f o l l o w i n g :

1. Value is a collection of elements that comprise worth, each of which must be 
defined.
2. Price is an historical fact that may or may not coincide with an assets 
recognized worth at the same point in time.

a. Some examples of Price not being representative of Value are seen 
during periods of economic depression and recession and in liquidation sales.



APPRAISAL THEORY

• A. Appraisal theory is the logic format by which Value Theory is linked to 
Valuation Theory as it relates to a specific defined interest, i.e. any one of 
several estates subject to ownership in any given parcel of real property at a 
specific point in time.

1. Appraisal theory is the logical relationship between the Source of
Value and its estimation.

• B. It is perhaps the failure to recognize the theoretical underpinnings of this 
analysis that results in the inability to link different value concepts, such as 
sales comparison, income capitalization or cost approach, to an assets worth.

1. There is still a lingering perception that within the many land 
estates that are the subject of valuation, that these approaches somehow 
constitute equivalent value measures. They do not.



• A. DEFINITION OF VALUE PREMISE
• B. EXAMPLES OF VALUE CHARACTERISTICS
• C. POSITIONING THE VALUE PREMISE
• D. THE NATURE OF THE DEBATE
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A .  D E F I N I T I O N  O F  V A L U E  P R E M I S E

I S

• The emphasis of the appraisal logic placed on the c h a ra c te r i s t i c s  of 
v a lu e  as they relate to an identified estate, i.e. timber, mineral, surface 
etc..



1. Surface es ta te : Dependent on size, location and market activity may be 
valued by all three methods. Comparable sales would only be appropriate where 
such a market within a comparable context exists for the subject being valued.

a. Surface esta tes are unique in that demand must be created in place. 
Commodity estates (minerals, oil & gas, etc.) in theory can respond to demand 
anywhere within the global market place.

2. Large mineral es ta te : Typically by income approach
a. Large mineral estates have a very limited market of qualified 

deve lopers .
b. Large mineral estates are usually developed via Joint Venture and 

leasing arrangements, not outright purchase.
c. Large mineral estates are usually promoted into development by their 

owners.



Identifying the varying vahe  premises and the different emphasis that can be 
placed on each value characteristic, leads to a valuation process that supports 
the appropriate positioning of the value premise.

1. Here is where Highest and Best Use analysis focuses.

a. The considerations in such analysis generally are:
Is the use legally permissible?
Is the use currently feasible?
Is the use functionally compatible?
Is the use most profitable?

b. Current management practices are not a consideration in this
evaluation. It is assumed that a property shall be managed to its
highest and best use.

2. Highest and Best Use is n' i a fact to be found. It is a judgment decision on the 
part of the valuator.



D .  T H E  N A T U R E  O F  T H E  D E B A T E

• The foregoing considerations applied to the IMHTC/DNR rendering of value for 
Mental Health Trust Lands shows that the debate is not one of Value or 
Valuation Theory, but where the parties asserted a different value premise for 
several esta tes under consideration that led to different appraisal 
methodologies being applied. The failure of DNR to accept the value 
characteristics of the mineral estate, as approved by the majority of the 
IMHTC, led to the most serious value diminution of the trust corpus.



• The Supreme Court stated there is a Trust.
• To have a Trust there must be a Corpus.
• There appears to be no Statutory Authority to manage the Trust properly.
• Reserving: No provision for reserving for the depletion of non-renewable

re so rce s .



/ c ,

C h a p t e r  4 8  S L A  1 9 8 7 ,  T h e  L e g i s l a t u r e ’s  S e t t l e m e n t

P r o p o s a l

•
!
F
i

3urpose: To reconstitute a mental health trust through identification of land in | 
egislatively designated areas that is equal in value to the land selected by and 
patented to the state under section 202 of the Alaska Mental Health Enabling 
\c\.

|
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F e b r u a r y  1, 1990

D e a r  S e n a t o r s  and  R e p r e s e n t a t i v e s

A t t a c h e d  i s  a p o s i t i o n  p a p e r  r e c e n t l y  a d o p t e d  b y  t h e  A la s k a  
A l l i a n c e  f o r  t h e  M e n t a l l y  111 r e g a r d i n g  t h e  i s s u e s  s u r r o u n d i n g  
t h e  M e n ta l  H e a l t h  La n d  T r u s t .

T h i s  i s  one  o f  t h e  many i s s u e  p a p e r s  we h a v e  p r e p a r e d  on  t h e  
t o p i c  and b e c a u s e  i t  i s  w e l l - r e a s o n e d  and may p r e s e n t  some 
new i n f o r m a t i o n ,  we w o u ld  u r g e  y o u  t o  c o n s i d e r  i t .

I  w i l l  b e  a v a i l a b l e  t o  a n sw e r  a n y  q u e s t i o n s  you  m ig h t  h a v e  
on M e n ta l  H e a l t h  I s s u e s  a s  t h e  l o b b y i s t  f o r  t h e  A la s k a  
A l l i a n c e  f o r  t h e  M e n t a l l y  i l l .  C u r  m e m b ersh ip  r e p r e s e n t s  
o v e r  300 f a m i l i e s  and c o n s u m e r s  w i t h  m e n ta l  i l l n e s s  i n  
13 s e p a r a t e  a f f i l i a t e d  g r o u p s  i n  o u r  s t a t e .  T h e  P r e s i d e n t  
o f  t h e  o r g a n i z a t i o n  i s  F r a n c i s  C a t e r  o f  K o d ia k ,  A l a s k a .

3340 F r i t z  C o v e  
J u n e a u ,  Ak 99801

c c :  F r a n c i s  C a t e r ,  P r e s  
AKAMI
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M I S S E L  A .  R O S E  
927 Clay Cour t 

Anchorage. A la sk a  99503 
Tel: (907)277-6361

S e n a t o r  P a t  P o u r c h o t ,  C h a i rm a n
S e n a te  S p e c i a l  C o m m it t e e  on M e n ta l  H e a l t h

R e :  M e n ta l  H e a l t h  T r u s t  L a n d s  S e t t l e m e n t

D e a r  S e n a t o r  P o u r c h o t ,

T h e s e  a r e  s u p p l e m e n t a l  r e m a r k s  t o  my o r a l  t e s t i m o n y  b e f o r e  y o u r  
c o m m i t t e e  a t  t h e  N ovem ber 17 h e a r i n g .  My i n t e r e s t  i n  t h i s  
s u b j e c t  i s  m u l t i p l e :  as t h e  f a t h e r  o f  a m e n t a l l y  i l l  s o n :  as a
member o f  t h e  A l l i a n c e  f c r  t h e  M e n t a l l y  111, and  f o r m e r  
p r e s i d e n t  o f  t h e  A n c h o r a g e  C h a p t e r :  as c o u n s e l  f o r  t h e  A l l i a n c e  
f o r  th a  M e n t a l l y  111 on t h e  i n t e r v e n o r ' s  b r i e f  i n  W e is s  e t  a l  v .  
S t a t e :  as  f o r m e r  l e g i s l a t o r ;  and as a v e r y  c o n c e r n e d  c i t i z e n .

T h e  3 pa ge  summary y o u  p r o v i d e d  a t  t h e  h e a r i n g  g i v e s  a v e r y  g o o d  
t h u m b n a i l  b a c k g r o u n d ,  b u t  s u f f e r s  some s h o r t c o m i n g s  d ue  t o  (1 )  
i t s  c o m p a c t n e s s ,  and (2 )  t h e  f a c t  t h a t  i t  l o o k s  a t  t h e  
" a d v a n ta g e s  o f  t h e  s e t t l e m e n t  p r o p o s a l " ,  b u t  f a i l s  t o  r a i s e  
q u e s t i o n s  o f  d i s a d v a n t a g e s ,  o r  w h e t h e r  C h a p t e r  48 r e a l l y  a m oun ts  
t o  a s e t t l e m e n t .

One o f  t h e  w i t n e s s e s  a t  t h e  N ovem ber  17 h e a r i n g  co m p a re d  t h e  
h a n d l i n g  o f  t h e  A la s k a  M e n ta l  H e a l t h  T r u s t  w i t h  w ha t w o u ld  o c c u r  
i f  one  w e re  t o  c r e a t e  a t r u s t  f o r  t h e  e d u c a t i o n  o f  h i s  s o n  and 
p r o v i d e d  t h a t  w h a t e v e r  t r u s t  p r o c e e d s  m ig h t  be s u r p l u s  t o  t h e  
n e e d s  o f  t h e  b e n e f i c i a r y  c o u l d  be  e x p e n d e d  b y  t h e  t r u s t e e  f o r  
h i s  own p u r p o s e s  as he  s e e s  f i t .  I  b e l i e v e  t h e  s p e a k e r  
c o n c l u d e d  t h a t  i n s t e a d  o f  a H a r v a r d  e d u c a t i o n ,  t h e  s o n  w o u ld  
p r o b a b l y  w in d  up i n  a c o m m u n i ty  c o l l e g e .  I  s u b m i t  t h a t  t h e  
ex am p le  d i d  n o t  go n e a r l y  f a r  e n o u g h .

S u p p o se  t h a t ,  i n  t h e  same s c e n a r i o ,  t h e  t r u s t e e  had  a c c e p t e d  t h e  
c o r p u s ,  b u t  n e v e r  managed o r  i n v e s t e d  any p a r t  o f  t h e  t r u s t  
c o r p u s ,  n e v e r  c r e a t e d  a t r u s t  a c c o u n t ,  n e v e r  k e p t  o r  r e n d e r e d  
any  a c c o u n t i n g .  I n s t e a d ,  e a c h  y e a r  t h e  t r u s t e e  g a ve  t h e  
b e n e f i c i a r y  some fu n d s  o u t  o f  h i s  cw n  p o c k e t ,  as  he  deem ed  he 
c o u l d  s p a r e .  S u p p o s e  f u r t h e r  t h a t  a f t e r  o v e r  20 y e a r s  o f  s u c h  
p r a c t i c e ,  t h e  t r u s t e e  d e c i d e d  t o  a p p r o p r i a t e  t h e  e n t i r e  c o r p u s  
and a s s i g n  1.5% o f  h i s  own r e v e n u e s  i n  l i e u  o f  t r u s t  p r o c e e d s ,  
b u t  n e v e r  made a d e p o s i t  t o  t h a t  a c c o u n t ,  and s i m p l y  c o n t i n u e d  
t o  g i v e  t h e  b e n e f i c i a r y  w h a t e v e r  a n n u a l  h a n d o u t  t h e  t r u s t e e  f e l t  
he c o u l d  a f f o r d .  F rom  t h e n  o n ,  t h e  t r u s t e e  s o l d  some o f  t h e  
f o r m e r  t r u s t  a s s e t s ,  g a ve  some away, c r e a t e d  m onum ents  o u t  o f  
o t h e r  s u c h  a s s e t s ,  u n t i l  a n o t h e r  4 y e a r s  w e n t  b y ,  and t h e  
b e n e f i c i a r y  f i n a l l y  s u e d .

I n s t e a d  o f  r e c o g n i z i n g  t h e  e r r o r  o f  h i s  w ays ,  t h e  t r u s t e e  u s e d



I

h i s  w e l l  s t a f f e d  s a l a r i e d  l a w y e r s  t o  f i a h t  t h e  l i t i a a t i o n  a t  
e v e r y  t u r n .  T h e n ,  h a v i n a  l o s t  i n  t h e  Su p rem e  C o u r t ,  and h a v i n a  
b e e n  o r d e r e d  t o  r e c o n s t r u c t  t h e  t r u s t ,  and manage i t  as 
o r i g i n a l l y  i n t e n d e d ,  t h e  t r u s t e e  m akes an o f f e r  o f  s e t t l e m e n t  
w h e r e b y  t h e  t r u s t  a s s e t s  a re  t o  be r e p l a c e d  b y  o t h e r  a s s e t s  
owned b y  t h e  t r u s t e e ,  c h o s e n  b y  t h e  t r u s t e e ,  t o  be l e a s e d  b y  t h e  
t r u s t e e  f r o m  t h e  t r u s t ,  and t h e  r e n t a l  p r o c e e d s  a c c o r d i n g  t o  a 
s t a t e d  p e r c e n t a g e  o f  v a l u e  w o u ld  be  c o n s i d e r e d  t h e  t r u s t  
r e v e n u e s  f r o m  w h i c h  t h e  n e e d s  o f  t h e  b e n e f i c i a r y  w o u ld  be m e t .  
T h e  t . : n e f  i c i a r y ' s n e e d s  w o u ld  b e  e s t a b l i s h e d  by  a n o t h e r  b o d y  
a p p o i n t e d  b y  t h e  t r u s t e e ,  and w h a t e v e r  r e v e n u e s  m ig h t  be s u r p l u s  
t o  t h o s e  n e e d s  c o u l d  be  u s e d  b y  t h e  t r u s t e e  as he  m ig h t  s e e  f i t ,  
and  t h e  t r u s t e e  was n o t  b ou n d  b y  t h e  d e s c r i b e d  n e e d s  o r  t h e i r  
d e s i g n a t e d  b u d g e t a r y  v a l u e s .

I n  o r d e r  t o  w ork  o u t  t h i s  new a r r a n g e m e n t ,  t h e  p a r t i e s  a g r e e  t o  
h o l d  t h e  l i t i g a t i o n  i n  a b e y a n c e .  A n o t h e r  t h r e e  y e a r s  go  b y ,  
d u r i n g  w h i c h  t h e  t r u s t e e  f a i l s ,  e a c h  y e a r  t o  a b id e  b y  t h e  
d e t e r m i n a t i o n  o f  n e e d s  p r e s e n t e d  t o  h im ,  and  m akes y e a r l y  
a p p r o p r i a t i o n s  s h o r t  o f  t h e  b u d g e t  p r e s e n t e d  t o  m e e t  t h o s e  
n e e d s .  I n  t h e  m e a n t im e ,  t h e  l i t i g a t i o n  r e m a in s  p e n d in g  i n  
c o u r t .

I  s u b m i t  t h a t  t h e  t r u s t o r ,  t h e  b e n e f i c i a r y  and t h e  c o u r t  w o u ld  
a l l  h a v e  g o o d  r e a s o n  t o  r e s e n t  and d i s t r u s t  s u c h  a t r u s t e e -  
o w n e r - l a n d l o r d - t e n a n t  a nd ,  i n  e f f e c t ,  c o - b e n e f i c i a r y  t o  t h e  
e x t e n t  t h a t  he  d e t e r m i n e s  t h e  am oun t o f  s u r p l u s  he  i s  e n t i t l e d  
t o  k e e p  f o r  h i m s e l f .

T h e  a c t u a l  p i c t u r e  i s  e v e n  w o r s e ,  as  t h e  t r u s t e e  h a s  n o t  
p r o v i d e d  f o r  any  p a ym en t  t o  t h e  t r u s t  f r o m  t h e  e x t r a c t i o n  o f  
s u b s u r f a c e  m a t e r i a l s  f r o m  t h e  r e a l  e s t a t e  a s s e t s ,  s o  t h a t  w h i l e  
t h e  t r u s t e e  g e t s  r i c h e r  f ro m  s u c h  s u b s u r f a c e  a s s e t s ,  t h e  v a l u e  
o f  t h e  c o r p u s  d i m i n i s h e s  as t h e  y e a r s  go  b y ,  and t h e  n e e d s  o f  
t h e  b e n e f i c i a r y  i n c r e a s e .

I f  y o u r  s o n  w ere  t h e  b e n e f i c i a r y  o f  s u c h  a t r u s t ,  Mr. C h a i r m a n ,  
w o u ld  y o u ,  c o u l d  y o u  a d v i s e  h im  t o  r a t i f y  s u c h  a s e t t l e m e n t ?

WHERE ARE WE?

A r e  we d e a l i n g  w i t h  a m i s g u id e d  b u t  w e l l  i n t e n d e d  t r u s t e e  who 
d i d  n o t  c r o s s  t h e  " t" s  o r  d o t  t h e  " i " s ,  b u t  h a s  m e t t h e  n e e d s  o f  
t h e  b e n e f i c i a r y  n o n e t h e l e s s ?  U n f o r t u n a t e l y ,  NO. T h e  m e n t a l l y  
i l l  ( i n c l u d i n g  t h e  " G re e n  G ro up "  m em b ers )  o f  A la s k a  do n o t  f a r e  
w e l l ,  and d o  n o t  co m p a re  f a v o r a b l y  w i t h  t h o s e  o f  m o s t  o t h e r  
s t a t e s .  B e c a u s e  o f  i n a d e g u a t e  f a c i l i t i e s  i n  A l a s k a ' s  
i n s t i t u t i o n s ,  we h a v e  r e s o r t e d  t o  t r e a t m e n t  o f  m e n t a l  p a t i e n t s  
i n  c o r r e c t i o n a l  f a c i l i t i e s .  I t  i s  n o t  uncommon t o  h e a r  
r e c i p i e n t s  o f  s e r v i c e s  f o r  t h e  m e n t a l l y  i l l  s a y  t h a t  t h e y  a r e  
t r e a t e d  b e t t e r  a t  t h e  Co o k  I n l e t  j a i l  t h a n  a t  A P I .

R e :  C h a p t e r  - 4 8 ,  S L A  8 7 ,  t > y  N T . j\.. R o s e

P a g e  2.



C e r t i f i c a t i o n  o f  A P I  has  b e e n  t o u c h  and g o ,  and s t a f f i n g  has  
b e e n  a c o n t i n u o u s  p r o b le m .  We h a v e  no f o r e n s i c  h a l f w a y  h o u s e .  
Members o f  t h e  m e n t a l l y  i l l  p o p u l a t i o n  t o o  o f t e n  f a l l  
u n n e c e s s a r i l y  i n t o  t h e  c r i m i n a l  j u s t i c e  s y s t e m .  O n ly  a m i n o r i t y  
o f  t h e  m e n t a l l y  i l l  r e c e i v e  t r e a t m e n t  o r  s e r v i c e s ,  w i t h  t h e  
r e m a in d e r  e x p e r i e n c i n g  a l i v i n g  h e l l ,  o f t e n  w in d in g  up a s  p a r t  
o f  t h e  h o m e l e s s ,  t h e  s t r e e t  p e o p l e ,  o r  as p a r t  o f  hom es t h e y  
i n v o l u n t a r i l y  a b u se  e m o t i o n a l l y  and o t h e r w i s e .  O t h e r s  a r e  
r e s i d e n t s  o f  o u r  c o r r e c t i o n a l  s y s t e m ,  some w i t h  m e d i c a l  c a r e  f o r  
t h e i r  m e n t a l  i l l n e s s ,  and o t h e r s  w i t h o u t .

WHAT HAS TH E  E X E C U T IV E  BRANCH DONE?

T h i s  i s  on e  i n s t a n c e  w here  i t  i s  e a s y  t o  be n o n - p a r t i s a n .  E v e r y  
g o v e r n o r ,  D e m o c r a t  and R e p u b l i c a n ,  h a s  p a r t i c i p a t e d  i n  t h e  s e l f -  
s e r v i n g - t r u s t e e  s c e n a r i o  d e s c r i b e d  a b o v e ,  e v e r y  y e a r  s i n c e  1956. 
E a c h  ha s  i n c l u d e d  y e a r l y  m e n ta l  h e a l t h  a p p r o p r i a t i o n s  i n  t h e  
b u d g e t  w i t h o u t  r e g a r d  t o  t h e  t r u s t ,  and w i t h o u t  e f f o r t  t o  c r e a t e  
an a p p r o p r i a t e  t r u s t  m ana gem en t.  A t  no  t im e  h a s  any  g o v e r n o r  o f  
A la s k a  p r e s e n t e d  a p ro g ra m  t o  a c h i e v e  an a c c e p t a b l e  l e v e l  o f  
c a r e  and s e r v i c e s  f o r  t h e  m e n t a l l y  i l l .

I f  a n yb o d y  s h o u l d  be  aware o f  t h e  e x t e n t  o f  n e e d s ,  o f  t h e  l o n g  
p r a c t i c e d  f a i l u r e  t o  c a r r y  o u t  t h e  f i d u c i a r y  d u t i e s  o f  a 
t r u s t e e ,  i t  i s  o u r  p r e s e n t  g o v e r n o r ,  S t e v e  C o w p e r .  As a t t o r n e y  
i n  p r i v a t e  p r a c t i c e ,  h e  was t h e  a t t o r n e y  o f  r e c o r d  who f i l e d  and 
p r o s e c u t e d  t h e  W e is s  v .  S t a t e  c a s e  u n t i l  he  be ca m e  a c a n d i d a t e
f o r  t h e  o f f i c e  h e  now h o l d s .

I n  h i s  p r e s e n t  p o s i t i o n ,  G o v e r n o r  C o w p e r  ha s  m a i n t a i n e d  a h a n d s  
o f f  p o l i c y ,  l e t t i n g  h i s  A t t o r n e y  G e n e r a l  f i g h t  h i s  f o r m e r  
c l i e n t s ,  w i t h  t h e  a s s i s t a n c e  o f  v a r i o u s  d e p a r t m e n t s  o f  h i s  
c a b i n e t .  T h e r e  i s  g o o d  r e a s o n  t o  b e l i e v e  t h a t  as  o n e  who i s  
v e r y  f a m i l i a r  w i t h  t h e  b ona  f i d e s  o f  t h e  t h e  p l a i n t i f f ' s
p o s i t i o n ,  t h e  g o v e r n o r  c o u l d  and s h o u l d  h a v e  u s e d  h i s  o f f i c e  t o  
a t t e m p t  t o  r e c t i f y  t h e  w ron g s  o f  m ore th a n  30 y e a r s .  
A p p a r e n t l y ,  i t  g o e s  w i t h  t h e  p o s i t i o n  t o  l o o k  o u t  f o r  t h e  
i n t e r e s t  o f  t h e  t r u s t e e  as  o p p o s e d  t o  t h e  i n t e r e s t  o f  t h e
b e n e f i c i a r i e s .

U n f o r t u n a t e l y ,  t h e  c o n t i n u e d  o p p o s i t i o n  t o  t h e  m e n t a l l y  i l l ,  
p l a i n t i f f  i n  t h e  l i t i g a t i o n ,  i s  t h e  a d m i n i s t r a t i o n ,  and  t h a t  
i n c l u d e s  t h e  D e p a r tm e n t  o f  H e a l t h  and  S o c i a l  S e r v i c e s  w i t h  w h i c h  
and t h r o u g h  w h i c h  c a r e  and s e r v i c e s  a r e  d i s p e n s e d  t o  t h e  
m e n t a l l y  i l l .  O f  c o u r s e ,  t h e  same d e p a r t m e n t  c o m p e t e s  f o r  
d o l l a r s  t o  be a p p r o p r i a t e d  f o r  i t s  many o t h e r  c o n c e r n s ,  and 
s u f f e r s  f r o m  a c o n f l i c t  o f  i n t e r e s t s  as  a member o f  t h e  t r u s t e e  
team  b e c a u s e  o f  t h o s e  b u d g e t a r y  c o n c e r n s .

R e :  C h a p t e r  4 8 ,  S L A .  8 7 ,  t > y  I M  - A .  R o s e

P a g e  3



W H A T  A B O U T  T H E  L E G I S L A T U R E ?

J u s t  as w i t h  t h e  v a r i o u s  g o v e r n o r s ,  t h e  same b i - p a r t i s a n s h i p  h a s  
t o u c h e d  b o t h  h o u s e s  o f  e v e r y  l e g i s l a t u r e  s i n c e  1956 i n  f a i l i n g  
t o  c a r r y  o u t  t h e  f i d u c i a r y  r e s p o n s i b i l i t i e s  and d u t i e s  o f  
t r u s t e e .

I t  was up t o  t h e  l e g i s l a t u r e  t o  c r e a t e  t h e  n e c e s s a r y  m a n a g e r ia l  
s y s t e m  f o r  t h e  t r u s t ,  p r o p e r  h a n d l i n g  and  i n v e s t m e n t  o f  t h e  
c o r p u s ,  a d e q u a te  f o r m u l a t i o n  o f  t h e  A la s k a  M e n ta l  H e a l t h  P l a n ,  
and f u n d i n g  t o  c a r r y  o u t  t h e  P l a n .  N o t  o n l y  d i d  t h a t  n o t  
h a p p e n ,  b u t  i t  was t h e  l e g i s l a t u r e  t h a t  e n a c t e d  t h e  w r o n g f u l  
a p p r o p r i a t i o n  o f  t h e  c o r p u s  i n  1 97 8 . S u b s e q u e n t  l e g i s l a t u r e s  
c o n t i n u e d  a lo n g  t h e  same p a t h  u n t i l  t h e  a t t e m p t  t o  r e s o l v e  t h e  
l e g a l  d i s p u t e  b y  way o f  HB 92 w h i c h  becam e C h a p t e r  48, S LA  87. 
E v e n  fro m  t h a t  p o i n t  o n ,  y e a r l y  a p p r o p r i a t i o n s  h a v e  f a l l e n  s h o r t  
o f  f u n d i n g  t h e  A la s k a  M e n ta l  H e a l t h  P la n ,  e v e n  t h o u g h  t h e  M e n ta l  
H e a l t h  T r u s t  In co m e  A c c o u n t  e x c e e d e d  c o n s i d e r a b l y  t h e  v e r y  
r e a s o n a b l e  M e n ta l  H e a l t h  B o a r d ' s  b u d g e t  r e q u e s t s .

What b o t h  t h e  l e g i s l a t u r e  and t h e  g o v e r n o r  h a v e  d e m o n s t r a t e d  
c l e a r l y  and  e m p h a t i c a l l y  s i n c e  1987 i s  t h a t  t h e  " s e t t l e m e n t "  
f o r m u la  s e t t l e s  n o t h i n g .  T h e  same c o n f l i c t s  o f  i n t e r e s t s  
c o n t i n u e  t o  e x i s t  i n  b o t h  t h e  l e g i s l a t i v e  and t h e  e x e c u t i v e  
b r a n c h e s  t h a t  c o n s t i t u t e  t h e  t r u s t e e .  B o t h  l o o k  a t  t h e i r  t o t a l  
b u d g e t a r y  n e e d s ,  and a t  t h e  f a c t  t h a t ,  a s  f a r  a s  t h e y  a r e  
c o n c e r n e d ,  w h a t e v e r  i s  n o t  a p p r o p r i a t e d  f o r  m e n ta l  h e a l t h  o u t  o f  
t h e  M e n ta l  H e a l t h  T r u s t  In co m e  A c c o u n t  i s  a v a i l a b l e  " f o r  o t h e r  
p u b l i c  p u r p o s e s " .

As s t a t e  in c o m e  c o n t i n u e s  t o  d e c l i n e  i n  t h e  f u t u r e  w i t h  t h e  
e x p e c t e d  d r o p  i n  o i l  and  ga s  r e v e n u e s ,  t h e  t e m p t a t i o n  t o  c r e a t e  
a v a i l a b l e  s u r p l u s  i n  t h e  T r u s t  A c c o u n t  c a n  o n l y  i n c r e a s e  a t  t h e  
e x p e n s e  o f  t h e  M e n ta l  H e a l t h  P la n ,  and t h u s  a t  t h e  e x p e n s e  o f  
t h e  b e n e f i c i a r i e s .

D ISADVANTAGES OF CH A P TER  48.

T h e  f o l l o w i n g  i s  a s e r i a t i m  r e v i e w  o f  d i s a d v a n t a g e s  o f  C h a p t e r  
48:

1 . S e c . l  (a )  (1 5 )  - ( 1 7 )  and (1 9 )  n e g a t i v e l y  p o r t r a y  " a d v o c a t e s  
o f  s t r i n g e n t  m e n ta l  h e a l t h  t r u s t  l a n d  m anagem ent"  v i s  a v i s  
a d v o c a t e s  o f  " h i g h e s t  and b e s t  u s e " .  T h e  f i r s t  g r o u p  i s  
i n t e n d e d  t o  d e s c r i n e  t h e  p l a i n t i f f s ,  i n t e r v e n o r s  and  t h e i r  
s u p p o r t e r s  as  t h e  b l a c k  h a t s ,  w h i l e  t h e  s e c o n d  g r o u p ,  t h e  w r o n g ­
d o i n g  t r u s t e e - s t a t e ,  i s  t h e  w h i t e  h a t t e d  h e r o .

2 . S e c . l  (a )  (2 2 )  a ssum es  t h a t  t h e  a s s e r t i o n  o f  a " s u b s t a n t i a l  
l e g a l  q u e s t i o n "  a b o u t  an a l l e g e d  c o n f l i c t  w i t h  t h e  p r o h i b i t i o n
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a g a i n s t  d e d i c a t e d  f u n d s  i n  A r t .  I X ,  S e c .  7 . i s  s u f f i c i e n t  t o  
a b a n d o n  t h e  c o n c e p t  o f  p r e s e r v a t i o n  o f  t h e  c o r p u s  i n  p e r p e t u i t y  
i f  i t  c o n s i s t e d ,  i n  p a r t ,  o f  m oney . T h e  s e c t i o n  r a i s e s  a t  l e a s t  
two e r r o n e o u s  c o n c l u s i o n s :

(a )  Th e  p o s s i b i l i t y  o f  a s u b s t a n t i a l  l e g a l  q u e s t i o n  d o e s  
n o t ,  n o r m a l l y ,  k e e p  t h e  l e g i s l a t u r e  o r  t h e  g o v e r n o r  f r o m  
e n a c t i n g  a b i l l  i n t o  la w .  How w e l l  I  r e c a l l  p r e s e n t i n g  t h e  
l e g i s l a t u r e  w i t h  s u b t a n t i a l  l e g a l  q u e s t i o n  a b o u t  t h e  v a l i d i t y  o r  
c o n s t i t u t i o n a l i t y  o f  a b i l l  on t h e  f l o o r  o f  t h e  H o u s e ,  o n l y  t o  
h a v e  s u p p o r t e r s  o f  t h e  b i l l  r e t o r t  t h a t  i f  som eon e  w is h e d  t o  
c h a l l e n g e  i t ,  t h e  c o u r t s  w o u ld  h a v e  t h e  o p p o r t u n i t y  t o  p a s s  on 
t h e  q u e s t i o n .  E x a m p le s  t h a t  r e a d i l y  come t o  m in d  i n c l u d e  a 
num ber o f  s t a t e  p r e f e r e n c e  la w s  f o r  e m p lo y m e n t ,  c o n t r a c t i n g ,  
r i g h t  o f  a c c e s s  t o  c o u r t s ,  and, o f  c o u r s e ,  t h e  197 8 w r o n g f u l  
a p p r o p r i a t i o n  o f  m e n t a l  h e a l t h  t r u s t  l a n d s ,  a l l  o f  w h i c h  w ere  
j u d i c i a l l y  d e f e a t e d .

(b )  T h e r e  a r e  " s u b t a n t i a l  l e g a l  q u e s t i o n s "  a b o u t  t h e  
v a l i d i t y  o f  t h e  C h a p t e r  48 a p p r o a c h ,  s u c h  a s  f a i l u r e  o f  t h e
t r u s t e e  t o  manacre t h e  t r u s t ,  f a i l u r e  o f  t h e  t r u s t e e  t o  i n v e s t  
and A D M IN IS TER  TH E  LAND, AS W ELL AS ANY INCOME FROM T H E  LAND AND 
PRO CEED S  FROM D I S P O S IT I O N S  OF TH E  LAND AS A P U B L IC  T R U S T .  ( S e e  
S e c .  20? ( e )  , A l a s k a  M e n ta l  H e a l t h  E n a b l i n g  A c * - , and  C h . 48 S e c . l  
(a )  ( 3 ) ) .  T h e r e  i s  a l s o  t h e  q u e s t i o n  o f  f a i l u ? ' 2 o f  t h e  s t a t e  t o  
c o m p ly  w i t h  t h e  P r o c u r e m e n t  A c t  i n  t h e  l e a s i n g  o f  t h e s e  l a n d s .  
I n  f a c t ,  i f  s u b s t a n t i a l  l e g a l  q u e s t i o n s  as  t o  a b i l l  w ere  t o  
s t o p  t h e  l e g i s l a t u r e ,  we w o u ld  s e e  a g r e a t  d e a l  l e s s  
l e g i s l a t i o n .  T h e  a rg u m e n t  o n l y  seem s  t o  h a v e  m e r i t  when i t  
s t e m s  f r o m  a m a j o r i t y  o f  t h e  l e g i s l a t o r s .

( c )  T h e  o b v i o u s  i n t e n t  o f  C o n g r e s s ,  a s  s t a t e d  i n  S e c .
2 0 2 ( e ) ,  was t h a t  t h e  t r u s t  c o n s i s t e d  n o t  o n l y  o f  t h e  l a n d ,  b u t  
a l s o  o f  i t s  i n c o m e ,  and p r o c e e d s  f r o m  s a l e s .  I t  was i n t e n d e d  
t h a t  t h e  l a n d  p r o d u c e  m oney a n d / o r  o t h e r  p r o p e r t y ,  t h a t  i t  be  
" s o l d ,  l e a s e d ,  m o r tg a g e d ,  e x ch a n g e d  o r  o t h e r w i s e  d i s p o s e d  o f  .
. . i n  o r d e r  t o  o b t a i n  f u n d s  o r  o t h e r  p r o p e r t y  t o  b e  i n v e s t e d , 
e x p e n d e d  o r  u s e d  b y  t h e  T e r r i t o r y  (now S t a t e ) . "  N o te  
p a r t i c u l a r l y  t h a t  A l a s k a  i s  n o t  f r e e  t o  do a l l  t h e s e  t h i n g s  i n  
a ny  m anner  i t  s e e s  f i t ,  b u t  t h a t  t h e  l e g i s l a t u r e  m u s t  e x e r c i s e  
t h i s  b r o a d  a u t h o r i t y  " in  a m anner  c o m p a t i b l e  w i t h  t h e  c o n d i t i o n s  
and r e q u i r e m e n t s  im p o s e d  b y  t h i s  A c t . "

T h u s ,  i f  o n e  r e a d s  t h e s e  i n s t r u c t i o n s  and g u i d e l i n e s  a s  a
r o a d  map f o r  t h e  t r u s t e e ,  i t  s h o u l d  l e a d  t o  t h e  i n e s c a p a b l e
c o n c l u s i o n  t h a t  n o n e  o f  t h e  m o n ie s  g e n e r a t e d  l o s e  t h e i r  " t r u s t "  
c h a r a c t e r  u n t i l  a f t e r  t h e  n e e d s  o f  t h e  M e n ta l  H e a l t h  P la n  h a v e  
b e e n  m e t ,  and n o t h i n g  r e q u i r e s  t h a t  s u r p l u s ,  i f  a n y ,  be  
d e t e r m i n e d  a n n u a l l y .  O b v i o u s l y ,  m o r tg a g e s  and  i n v e s t m e n t s  a r e  
n o t  n o r m a l l y  f o r  a l i f e  o f  one  y e a r  o r  l e s s ,  b u t  t h a t  i s  t h e  
c o n v o l u t e d  c o n c l u s i o n  r e a c h e d  b y  t h e  S t a t e - t r u c t e e  i n  o r d e r  t o
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