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promulgated under the Act. set forth a list of guiding con­
siderations, defining a responsible contractor as one who

“i a I Is a manufacturer, construction contractor, 
or regular dealer . . . .

"I hi Has adequate financial resources, or ability to 
secure such resources;

" i c i  Has the necessary experience, organization, 
and technical qualifications, and has or can acquire 
the necessary facilities (including probable subcon­
tractor arrangements l to perform the proposed 
con tract:

“id i Is able to comply with the required delivery 
or performance schedule (taking into consideration 
all existing business commitments);

"(e) Has a satisfactory record of performance, 
integrity, judgment, and skills; and 

"(f) Is otherwise qualified and eligible to receive 
an award under applicable laws and regulations.” 32 
CFR § 1.307; see also 32 CFR § 2.406-3.

I’nder the Arkansas licensing law similar factors are set 
forth to guide the Contractors Licensing Board:

"The Board, in determining the qualifications of 
any applicant for original license . . . shall, among 
other things, consider the foil--wing: (a) experience.
(b) ability, (c) character, (d i rhe manner of perform­
ance of previous contracts. '••) financial condition,
(f) equipment, (g) any other fact tending to show 
ability and willingness to conserve the public health 
and safety, and (h) default in complying with the 
provisions of this act . . . or any other law of the 
State. . . ." Ark. Stat.. 1947. § 71-709.

Mere enumeration of the similar grounds for licensing 
under the state s tatute and for finding “responsibility" 
under the federal statute and regulations is sufficient to
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indicate conflict between this license requirement which 
Arkansas places on a federal contractor and the action 
which Congress and the Department of Defense have 
taken to insure the reliability of persons and companies 
contracting with the Federal Government. Subjecting 
a federal contractor to the Arkansas contractor license 
requirements would give the State's licensing board a 
virtual power of review over the federal determination 
of "responsibility'" and would thus frustrate the expressed 
federal policy of selecting the lowest responsible bidder. 
In view of the federal s tatute and regulations, the 
rationale of Johnson v. Maryland, 254 U. 8. 51. 57, is 
applicable:

“It seems to us that the immunity of the instru­
ments of the United States from state control in the 
performance of their duties extends to a requirement 
that they desist from performance until they satisfy 
a state officer upon examination that they are com­
petent for a necessary part of them and pay a fee 
for permission to go on. Such a requirement does 
not merely touch the Government servants remotety 
by a general rule of conduct: it lays hold of them 
in their specific a ttempt to obey orders and requires 
qualifications in addition to tho-.* tha t the Govern­
ment has pronounced sufficient. It is the du ty of the 
Department to employ persons <ompetent for their 
work and tha t du ty it must be presumed has been 
performed. . .

The judgment of the Supreme Court of Arkansas is 
reversed and the cause is remanded for further proceed­
ings not inconsistent with this opinion.

R e v e r s e d  and remanded.
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H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E
A L A S K A  S T A T E  L E G I S L A T U R E P.O. B O X  Y, J U N E A U  99811

(‘107) 465-3892

February 20, 1989

M E M O R A N D U M

To: Senator Dick Eliason, Chair 

Sena.te Labor and Commerce Committee

From: Representative Dave Donley, Chair 

House Labor and Commerce Committee

Re: Request for hearing - HB 82

I am writing to request that you schedule a hearing on HB 82, relating to 

designated delivery points for supplies purchased under the state procurement 
code, for a hearing before the Senate Labor and Commerce Committee at your 
earliest convenience.

Please contact Colette Jensen or Ginger Bairn at 4954 if you have any questions 
or need additional information.



H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E
A L A S K A  S T A T E  L E G I S L A T U R E V O  B O X  Y. I U N E A U  hqm| 1

April 5, 1988

M E M O R A N D U M

To: R epresentative Mike Navarre, Chair 
House Rules Committee

F r o m : Representative Dave Donley, Chair I 

House Labor and Commerce Committee

Request to schedule H3 ’97

HP 197, a measure introduced by the House Labor and Commerce Committee, 

is currently before the House Rules Committee. I am writing to request 
that you schedule HB 197 for a vote before the full House at your 
earliest convenience.

H8 197 requires that state bid documents designate a delivery point for 

supplies within the state unless the Department of Administration 

determines that it is in the best interest of the state to disignate a 

delivery point outside of Alaska.

HB 197 has a zero fiscal note and is strongly supported by local 

businesses, particularly the Alaska Manufacturers Association. This is 

a simple bill that doesn't cost anyone anything and it may help Alaska 

businesses to more fairly compete for state funded procurement 
contracts.

Please call me or Ginger Bairn at 4954 if you have any questions or need 
additional information.

f r e w T  / l i t .



POSITION PAPER 

Bill HB 197

The bill provides that all supplies purchased by the State will be delivered 

to a location within the state, unless the department making the purchase 

determines that a point of delivery outside the state would be in the best 

interest of the State, Invitations to Bid (ITB) and other means of 

procurement must state that the bid price includes delivery at the location 
named in the ITB,

The impact on the Department of Administration (DOA) to/ill be minimal since 

nearly all I TBs ana negotiated purchases already contdJn this requirement.

The DOA is neutral on this bill.

Division of General Services & Supply

19/11K1/Q327-01/1
3/27/87
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STATE OF ALASKA 1987 LEGISLATIVE SESSION 

FISCAL NOTE

REQUEST
Bill Version: 

Pub 1ish Oate:

HB 197

March 27, 1987

Revision D a t e : _________________________ Agency Affected: Dept, of Administration
Title: An act relating to the delivery BRU: Ceneral Services A Supply 

o f supplies purchased under the State
procurement code
Sponsor: Labor A Commerce Committee

Requestor:

Components: Purchasing

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING

' ! Y .,/ FY 88 FY 89 FY 90 FY 91 FY 9Z

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND A STRUCTURES

CRANTS, CLAIMS
MISCELLANEOUS

0 0 0 0 0 0
0 0 0 0 0 0

0 0 0 0 0 0

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL

REVENUE

FUNDING: (Thousands of Dol ars)
GENERAL FUND 

FEDERAL FUNDS 

OTHER 

TOTAL

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 o o 0 0

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

A N A L Y S I S : Attach a separate page if necessary

The impact on the Department of Administration will be minimal since nearly 

all Invitations to Bid already contain this requirement.

Prepared By: Robert
Division: General Services A Supply

J- Linl<

Approved by Commissioner: Garrey Peska

A g e n c y : Department of Administration

Rhone :_W5-22S3

te: March 26, 1987

Da t e : S y  >

Distribution (by preparer): 

Legislative Finance 

Legislative Sponsor 
Requestor

Office of Management and Budget 
Impacted Agency(ies)
Senate Secretary Page 1 of 1

Rev. 9/16/86
19/11K1/0327-D1A



POOCH V 
JUHEAU. ALASKA 90S I I (907) 400-4403/4030
2201 ROOSEVELT DRIVE 

ANCHORAGE. ALASKA 99003 
(907) 240-4234

^Alaska j$ tatc ^He^ijalature

MEMBER
HOUSE RESOURCES COMMITTEE 

MEMBER
HOUSE STATE AFFAIRS COMMITTEE

DISTRICT 1 1
April 1, 1985

M E M O R A N D U M

TO

FROM

SUBJECT

Representative Ben Grussendorf 

Representative Roger Jenkins 

State Contracting Procedures - FOB points

Attached is a letter that I received from Cartee & Sons some time back that 

speaks to the inequities in our contracting procedures.

Thought this might be of interest to you because of your interest in 

companies getting a fair shake when it comes to state contracts. If you 

recall Representative T a y l o r’s comments on the floor about the contract let 

by the A l aska Railroad for wood ties, the attached letter is another 

instance of an FOB point established that excluded an Alaskan company from 

competing for a contract.

Attachment

/  ^ 5 0



Q a z t e e  &  S a m

2601 AR C TIC  BLVD. • A N C H O R A G E , AK 99503 - (907) 279-1466

Representative Roger Jenkins 

Box 100487*

Anchorage, AK 99510

D e c e m b e r  7, 1984

Dear Representative Jenkins,

We are enclosing a copy of the letter written to the State 

of Alaska, Department of Transportation on December 7, 1984, in 

hope that you will be made aware of the inequities that exist 

in the State Purchasing system, and hopefully take legislative 

action to insure that these types of inequities are not allowed 

to continue.

Thank you for your time and consideration of this matter.

Respectfully

President Sales Representative



G a z t e e  &  S o m

2G01 ARCTIC  BLVD . • A N C H O R A G E , A K  995C3 (00/) 2 /9  1466

D e c o m b e r  7, L984

State of Alaska 

Dept, of Transportation 

Pouch Z, Mail Stop 2500 

Juneau, AK 99811 
ATTN: John Parsons

Mr. Parsons:

We are writing this letter in reference to invitation to bid 

#25506 "Purchase of t-shirts, baseball caps, and baseball jackets 

for the Marine Highway System".

We feel that the above mentioned invitation to bid is both 

questionable and objectionable, for the following reasons.

The invitation to bid creates an unfair advantage to non- 

Alaskan vendors by virtue of the delivery destination. In order to 

print the garments with Alaskan labor arid then deliver the garments 

back to Seattle, an Alaskan vendor must pay freight on the shipment 

to Alaska and then back to Washington, whereas a Washington vendor 

pays no freight on the garments at all. The approximate freight 

costs on this shipment are $400.00 each way, thereby giving a Was h­

ington vendor an $800.00 advantage over an Alaskan, vendor, with the 

higher labor costs and overhead that an Alaskan company must endure, 

this is almost an insurmountable advantage.

Because of the reasons stated above, we request that the Depart­

ment of Transportation amend the aforementioned bid to read as fol­

lows:
"Items are for delivery to: Department of Transportation War e­

house, 5000 Aircraft Drive, Anchorage, Alaska".

If the amendment is issued, then both the Washington vendor and 

the Alaskan vendor would be facing identical shipping costs, which 

would make the bid competitive rather than one-sided.

We are a 25 year old Alaskan company that competes effectively 

with Washington vendors on a regular basis, we use strictly Alaskan 

labor and all work is done in Alaska.



We realize that it is in the best interest of the State of

Alaska to effect purchase and delivery of Roods in the least expen­

sive and most; timely manner possible, but we do not feel that this 

should be done in such a way that it effectively eliminates an Alas­

kan vendor being awarded a contract.

We would appreciate a written reply to Lhis letter, and wo

thank you for your time and consider'tion of this matter.

cc-Govenor Dill Sheffield 

cc-Senator Mitch Abood 

cc-Representative Roger Jenkins 

cc-Representative Don Young 

cc-Senator Ted Stevens

Respectfully

President Sales Hepresenta.ti.Vf.*



State of Alaska

Department of Transportation f> Public Facilities 
Pouch I  - Headquarters Supply Section (MS 2500) 

Juneau, Alaska 99811

RETURN THIS BID TO:

INVITATION NO.

INVITATION 

TO BID

25506

THIS IS NOT AN ORDER DATE ISSUED December 4, 1984

: a a B i a i 8 X 3 i i S B 3 2 a s s s s 3 & s : s i : a : : s s i ) 3 3 3 : a s 3 3 : a s s s : : : : ; 3 s ; : 3 S s c : 3 : : : : 2 : : : : : 3 : : : 3 ; : : : : 3 3 ; : B
SEALED BIDS WILL BE RECEIVED IN SINGLE COPY AT THE ABOVE ADDRESS UNTIL 2:00 p .m . 

O n December 28, 1984 AT WHICH TIME THEY WILL BE PUBLICLY OPENEO.

ITEMS ARE FOR DELIVERY TO: Pier 48, Seattle, Washington 98104______________________________

DATE DELIVERY DESIRED AT FINAL DESTINATION: NLT March 29, 1985_____________________________

F.O.B.: Pinal Destination

□ IF YOUR COMPANY WOULD LIKE TO SUBMIT A "NO BID", PLEASE CHECK THIS BOX, SIGN THE 
BID, AND RETURN THIS COVER SHEET TO THE ADDRESS ABOVE. If YOUR COMPANY DOES 
WANT TO SUBMIT A BID, MAKE SURE THE BID IS SIGNED AND ALL PAGES OF THE BID 
DOCUMENT ARE RETURNED BY THE DATE AND TIME MENTIONED ABOVE.

PURCHASE OF T-SHIRTS WITH LOGO, BASEBALL STYLE CAPS WITH LOGO.

BASEBALL STYLE WARM-UPUlNflBREAKER JACKETS WfTH LOGO

TRANSPORTATION COSTS AND A R R A N G E M E N T S : All transportation and delivery costs to the

F.O.B. point are for the account of the Contractor. The Contractor shall assume full 

responsibility for arrangement of transportation. The State will not be liable for any 

charges for transportation, drayage, cartage, packing, boxing, crating, storage, or 
insurance, in excess of the price quoted by the Contractor.

SHIPPING: Title will not pass until goods have been accepted by the State.

R E T U R N S : All goods or materials purchased herein are subject to approval by the State.

Any rejected items, goods, or material resulting because of non-conformity of the terms 

or specifications of this contract, whether held by the State or returned, will be at 

the Contractor's risk and expense.

A W A R D : Award will be made by lot or by line item, whichever is in the best interest of

the State.

D ELIVERY D A T E : All items in this invitation must be delivered tc Pier 48, Seattle, 
Washington on or before March 29, 1985.

S ILENCE OF S P E C IFICATION: The apparent silence of this specification and supplemental

specifications as to any detail, or the apparent omission from it, of a detailed 

description concerning any point, shall be regarded as meaning that only best

commercial practice is to prevail, and that only materials and workmanship of first
quality a r e t o  be used.

a : s s s 3 : : s : z 3 3

John.Parsons_____

— Supp-l-y- Officer

Page 1 of 7 pages + i & ii Indicate if you qualify

for 5 " Alaska Bidder's 

______________________________________  1 Preference: Yes No
Name of Company Submitting Bid

Authorized Signature AK Business License No.

Telephone No. __ 455-4010
Printed Name

' Telephone

Date





SENATE COMMITTEE REPORT

F U R T H E R

3 / 2 1 / 8 9  D A T E  T U R N E D  I N T O  O F F I C E  j  ! ! ! X / ____________

M r .  P r e s i d e n t :

________________L S i C _________________________________________ C o m m i t t e e  c o n s i d e r e d  ^ ___________________________

employers to permit employees and former employees to have access to their 

personnel files

]  r e p l a c e  w i t h  
]  o r  a d o p t  ______

) [ ]  s a m e  t i t l e  
) [ ]  n e w  t i t l e  

[ ]  t e c h n i c a l  
t i t l e  c h a n g e  
( H B  o n l y )
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[  ]  f u r t h e r  r e f e r r a l  t o  _____________________________________________________

F I S C A L  N O T E f S I  [  ]  z e r o  [  ]  f i s c a l  i m p a c t  [  ]  a p p r o p  
[  ]  n e w  .  ' [  ]  u p d a t e d  [  ]  p r e y i o
[ u i ^ s a m e  a s  p r e v i o u s  f i s c a l  n o t e ( s )  p u b l i s h e d  

—  D e /o f* o f  L a c o r ^ .

MEMBERS S I £ N T @ <BO P f f s s  /  OTHER RECOMMENDATIONS

i

Chairmi

[ ] C o m m i t t e e  B a c k u p  a t t a c h e d



Bill N o .  House Bill 86 D a t e  January 30. 1989

Title "An Acc requiring employers to permit 

employees and former employees to have 

access to their personnel files."

C o n t a c t  ; Tom Stuart

264-2452 

Eileen Plate 
465-2700

House Bill 86 requires employers to provide an employee or former employee 

access to his or her respective personnel records and to permit the 

employee to make copies of the records. The employer may charcre the 

employee for the costs of duplicatina the records.

Employees should have access to employer kept personnel records as 

provided in this bill. The accuracy of such records may have a direct

bearing on a worker's employability should a prospective employer contact 

the worker's current or former employer as a reference. Under the 

provisions of this bill, a worker would have an opportunity to at least be 

aware of any discrepancies in the employer's personnel records.

The Department supports the provisions of this bill which provide workers 

a right to access and copy employer kept personnel records.

House Bill 86 would not have a fiscal impact on the Department of Labor.

APPROVED

P O S I T I O N  P A P E R / D e p a r t m e n t  of Labor



FISCAL NOTE
REQUEST:______________________________________________ __________________

Revision Date ~  Agency Atfectea: Laonr

S T A T E  O F  A L A S K A  dill version : hb 86

1989 L E G I S L A T I V E  S E S S I O N  publish date :

Title: "An Act ref|uirmi» employers to  BRU: Labor Standards Ji .Safety

permit ...access to ...personnel tiles."_______________________________________________

Sponsor House Labor A  Commerce__________ Components: Wane A  Hour

Requestor: House Labor Commerce_______  ________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 39 FY 90 FY 91 FY 92 FY 93 FY 94

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND&STRUCTURES

GRANTS.CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:

FULL-TIME

PART-TIME

T E M P O R A R Y

ANALYSIS: (Attach a separate page if necessary)

Prepared by: Tom Stuart. Director________

Division: Labor Standards & Safety

Phone: 

Date:

Approved by Commissioner Jim SampstfrpLt— ' ^ Date:

Agency: Department of Labor____________________ |

Distribution (by preparer) :

Legislative Finance 

Legislative Sponsor 

Requestor

Office of Management and Budget 

Impacted Agency(ies)

465-2725

1/26/89

1/26/89

page 1 of 1
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C r a m e r

O F F E R E D  IN T H E  SENATE BY F A I K S

TO: HB 86

Page 1, line 16, after "hours.":

Insert "However, an e m p loy er m a y  p r o hibit an employee or f o r m e r

e m p loyee from copy ing p r o p r i e t a r y  i n f o r mation."

Page 1, line 25, after "state":

Insert ";

(3) " p r o p r i e t a r y  i n form ation" m e a n s  information  c o n c e r n i n g  

o t h e r  employee s of the employer, and contract negotiations, sales, a n d  

p u r c h a s e s  m a d e  by the employer"

A M E N D M E N T

- 1 - 4 / 3 / 8 9



6-0078Aa
C r a m e r

TO: H B  86

Page 1, line 16, a f t e r  "hours.":

Insert "However, an e m p l o y e r  m a y  r e f u s e  to p e r m i t  a former e m p l o y e e  to 

inspect and copy p e r s o n n e l  i n f o r m a t i o n  if the e m p loyee makes the r e que st 

m o r e  than two y e a r s  a f t e r  the e m p l o y e e  t e r m i n a t e d  employ ment w i t h  the 

employer."

A M E N D M E N T

OFFERED IN  THE SENATE BY FA IK S

- 1 - 4/3/89



LEGISLATIVE AFFAIRS A G E N C Y

M E M O R A N D U M  February 13, 1989

SUBJECT;

TO:

FROM:

You have asked w h e t h e r  HB 86 requires an em ployer to keep 
p e r s o n n e l  files on employees. In m y  opinion, the answer is 
no. Under subsection (a), if an e m p loyer  main tains 
p e r s o n n e l  files, the employer must allow  access to the 
information. There is nothing that aff irm a t i v e l y  requires 
that the information be m a i n t a i n e d  in the first place.

If I may be of further assistance, please advise.

T C : kb 
! w k k 1/119

Scope of HB 86
(Access to personnel files)

Represent ative Dave Donley

Teresa B. Cramer 
Legislative Counsel



D EA R : SEN ATOR E L IA S O N  D EA R : SEN ATOR E L IA S O N

P U B L IC  O PIN IO N  M ESSAGE

NAME: L I L L I E  LAWSON 
T I T L E :

A D D R ESS : IA S  P A LA CE  C I R C L E  A P T . 2
C I T Y :  FA IR BA N K S Z IP :  99701

PHONE: 9 5 2 -2 2 0 9  
D I L L  NO: MB 06
S U B J E C T :  EM PLOYEE A C C E S S  TO  OWN PERSON N EL F I L E
M ESSAGE: I  TH IN K  A L L  EM P LO Y EES  SHOULD HAVE TH E R IG H T  TO  A C C E S S  T H E IR  

PERSON NEL F I L E S  AMO ASK TH A T YOUR CO M M ITTEE PASS T H I S  B I L L .

POMIO: 07139390 
D A TE : 03/23/09 
T IM E : 1 3 :A 3 :A 0  

LIONAM E: FA IRBA N KS L IO

C O P IE S :  SEN ATO RS

RODEY
F A IK S
K ER T TU LA
C O G H IL L

NAME: PAM CURE 
T I T L E :

A 0D R E53 : 5095 N. DOUGLAS
C I T Y :  JUNEAU Z I P :  99001

PHONE: 5 0 6 -9 9 5 9  
D I L L  NO: SB  190
S U B J E C T :  EXEM PTIO N S FROM IM M UNIZATIONS
M ES3AGE: I  SUPPORT TH E  B I L L .  PA REN TS  SHOULD HAVE TH E C H O IC E  TO  NOT IMMUNIZE 
T H E IR  C H ILD R EN  DY PERSON A L C H O IC E  RATH ER  THAN R E L IG IO U S .

POM ID: 00152950 
D A T E :  03/23/09 
T IM E : 1 5 :2 9 :5 0  

LIO N AM E: JUNEAU L IO

C O P IE S :  R E P R E S E N T A T IV E S  R E P R E S E N T A T IV E S  SEN ATO RS

BARNES BOUCHER ADAMS
BOYER BROWN B IN K LE Y
CA TO C O L L IN S C O G H IL L
G O TTEN DAVIDSON DUNCAN
D A V IS ,  C . D A V IS , M. FAHRENKAMP
DONLEY E L L I S F A IK S
F O S TE R FURNACE F IS C H E R
G O LL GRUENBERG FRANK
GRUSSENOORF HANLEY HALFORD
HOFFMAN HUDSON JO N ES
JA CK O KOPONEN K E L L Y
LARSON LEMAN K E R T TU LA
MACLEAN MARTIN PEA RCE
MENARD M ILLER POURCHOT
NAVARRE P ETTY JO H N RODEY
P H I L L IP S R IE G E R STU RG ULEW SKI
SHARP SH U LTZ SZYM ANSKI
SPOHNHOLZ SWACKHAMMER U EH LIN G
TA YLO R ULMER ZHAROFF
W A LL IS ZAWACKI



d e a r : SEN ATOR E L IA S O N

NAME! TER R Y  HORN
t i t l e :

A DDRESS! 015 M CGRATH. S P A CE  5V
C I T Y :  FA IRDAN K3 Z IP :  99712

PHONE: 9 5 7 -7 7 2 0  
B I L L  NO:
S U B J E C T :  E L F
M ESSAGE: R EP EA L  TH E E L F  AND I F  YOU D O N ’ T  WANT TO  VOTE FOR TH E ALA SK A  PEO P LE  
THEN  I  WANT A R EP LY  ON WHY YOU ARE VO’-IN G  FOR TH E O I L  CO M PAN IES.

EOM/MJO

POMID! 07111157
D A TE : 03/23/09
T IM E : l i : i i : 5 7

LIONAM E: FA IRBA N KS L IO

C O P IE S :  R E P R E S E N T A T IV E S R E P R E S E N T A T IV E S SEN ATO RS

BARNES BOUCHER ADAMS
BOYER DROWN B IN K LE Y
CATO C O L L IN S C O G IO L L
CO TTEN DAVIDSON DUNCAN
D A V IS , C . D A V IS ,  M. FAHRINKAMP
DONLEY E L L I S F A IK S
FO STER FURNACE F IS C H E R
G O LL GRUENBERG FRANK
GRUSSENDORF HANLEY HALFORD
HOFFMAN HUDSON JON ES
JACKO KOPONEN K E L L Y
LARSON LEMAN K E R T TU LA
MACLEAN M ARTIN PEA RCE
MENARD M ILL E R POURCHOT
NAVARRE PETTY JO H N RODEY
P H I L L IP S R IE G E R STU RG ULEW SKI
SHARP S H U LTZ SZYM ANSKI
SFOHNHOLZ SWACKHAMMER U EH LIN G
TAYLOR ULMER ZHAROFF
W A LLIS ZAN ACKI

$

P U B LIC

D EA R : SENATOR E L IA S O N

NAME! JOHN A LLEN  
T I T L E !

A D D R ESS : po  BOX 79552
C I T Y :  FA IR BA N K S Z I P :  99707

PHONE: 9 7 9 -2 0 6 7  
B I L L  NO! HB 06
S U D J E C T :  EM PLOYEE A C C E S S  TO  OWN PERSO N N EL F I L E
M ESSAGE! I  TH IN K  A L L  EM PLOYEES SHOULD HAVE TH E R IG H T  TO  HAVE A C C E S S  TO  T H E IR  
PERSON N EL F I L E S  AND ASK TH A T TH E LACOR AND COMMERCE CO M M ITTEE SUPPORT HB 0 6 .

POM ID: 07115022 
D A T E :  03/23/09 
T IM E : I i : 5 0 : 2 2  

LION AM E: FA IRBAN KS L IO

C O P IE S :  SEN ATORS

RODEY
F A IK S
K E R T TU LA
C O G H IL L



P U B L IC  O P IN IO N  M ESSAGE

DEAR: SENATOR E L IA S O N  D E A R : SENATOR E L IA S O N

v  ^  '

P U B L IC  O P IN IO N  M ESSAGE

NAME: COREY A LLEN  
T I T L E :

A D 0 R E3S : P . 0 .  BOX 10260
C I T Y :  FA IRBAN KS Z IP !  9V710

PHONE: 40 0 -2 2 0 2  
D I L L  NO: HB 00
S U B J E C T :  EM PLOYEE A C C E S S  TO  OWN PERSON N EL F I L E
M ESSAG E: I  B E L IE V E  A L L  EM PLO YEES OF OUR S T A T E  SHOULD HAVE TH E R IG H T  TO  TH E 

A C C E S S  TO  THF.IR PERSON N EL F I L E S .  P L E A S E  SUPPORT HB 0 6 .
EO M -FZ

POMID: 07155108 
D A TE : 03/24/09 
T IM E : 1 5 :5 1 :0 0  

LION AM E: FA IRBAN KS L IO

C O P IE S :  SEN ATORS

RODEY
F A IK S
K ER TTU LA
C O G H IL L

NAME: M ICH A EL C R A F T  
T I T L E :

A D D R E S S : 1739 CHEHA R ID G E
C I T Y :  FA IRBAN KS Z I P :  99709

PHONE: 47 9-5 13 0  
B I L L  NO: HB 110 
S U B J E C T :
M ESSA G E: AS AN ALASKAN  AND AN IN V ESTO R  TH E  T A X E S  H ER E  IN  FA IR B A N K S  HAVE 

PROMPTED ME TO  LOOK ELSEW H ERE FOR IN V ESTM EN TS  B EC A U S E  O F TH E  PRO PERTY  TA X E S . 
TH E LO C A L  GOVERNMENT I S  LOOKING FOR MORE PROPERTY  T A X E S  B EC A U S E  S T A T E  
REV EN UE SHARING HAS DROPPED. HOW CAN YOU J U S T I F Y  G IV IN G  TA X  B REA K S  TO  
O BV IO U SLY  VERY LU C R A T IV E  O I L  DEVELOPM EN T WHEN I  A S  A B U ILD E R  CANNOT EVEN 
A FFO R D  TO  PAY PRO PERTY  TAXES ON NEW CO N STR U CTIO N .

PO N IO : 07095020 
D A T E :  03/24/09 
T IM E :  0 9 :5 0 :2 0  

LIO N AM E: FA IRBAN KS L I O

C O P I E S :  SEN ATORS

ADAMS
B IN K LE Y
C O G H IL L
DUNCAN
FAHRENKAMP
F A IK S
F IS C H E R
FRANK
HALFORD
JO N ES
K E L L Y
K ER TTU LA
PEA RCE
POURCHOT
RODEY
STU RG U LEW SKI
SZYMANSKI
U EH LIN G
ZHAROFF

I



D EA R : SEN ATOR E L IA S O N

NAME: JO E  PU LLIA M  
T I T L E :

A D D R ESS : 691 FARM ER’ S  LOOP ROAD
C I T Y :  FA IRBA N KS Z I P :  99712

PHONE: 4 5 7 -7 4 2 2  
B I L L  NO: HB 06
S U B J E C T :  EM PLOYEE A C C E S S  TO  OWN PERSO N N EL F I L E
M ESSA G E: I  TH IN K  A L L  F U O Y E E S  SHOULD  HAVE TH E  R IG H T  TO  HAVE A C C E S S  TO  
T H E IR  PERSON N EL F I L I  I  ASK TH A T  TH E  LABOR AND COMMERCE CO M M ITTEE SUPPORT 

T H IS  B I L L .  r  -0

POMIO: 07091424 
D A T E :  03/24/09 
T IM E : 0 9 :1 4 :2 4  

LION AM E: FA IR BA N K S L I O

C O P IE S :  SEN ATO RS

RODEY
F A IK S
K E R T TU LA
"TOGHILL

I_________________

D EA R : SEN ATOR E L IA S O N

NAME: ANN R 0 7 H E » R EG . R EP R ESEN TA T IO N  
T I T L E :  N A TIO N A L W I L D L I F E  FED ER A TIO N  

A D D R ES S : 750 W. END
C I T Y :  ANCHORAGE Z I P :  99501

PHONE: 2 5 0 -4 0 0 0  
B I L L  NO: SB  104
S U B J E C T :  REOOUBT BAY C R I T I C A L  H A B IT A T  AREA
M ESSA G E: T H I S  I S  T O  EX P R E S S  TH E  SUPPORT OF TH E  N A TIO N A L W I L D L I F E  F E D E R A T IO N , 

TH E N A TIO N ’ S  LA R G E S T  CO N SERV ATIO N  O RG AN IZATION  W ITH N EA RLY  1 0 ,0 0 0  MEMBERS IN  
A LA S K A , FOR SB  104 E S T A B L IS H IN G  TH E  REDOUBT BAY C R I T I C A L  H A B IT A T  A R EA . WE 
B E L I E V E  T H IS  B I L L  W I L L  ENSURE ENHANCEMENT AND P R O TE C T IO N  OF IM PORTAN T F IS H  AND 
W I L D L I F E  H A B IT A T S  AND PO PU LA TIO N .

POM ID: 03102117 
D A T E :  03/24/09  
T IM E : 1 0 :2 1 :1 7  

LIO N AM E: ANCHORAGE L IO

C O P I E S :  R E P R E S E N T A T IV E S  SEN ATO RS

W A LLIS
NAVARRE
SWACKHAMMER

FAHRENKAMP
B IN K LEY
F IS C H E R
K E R T TU LA
FRANK
HALFORD
STU RG ULEW SKI
ZHAROFF



PUBLIC OPINION MESSAGE

DEAR: SENATOR ELIASON

NAME: A LE E N E  M. BROWN 
T I T L E :

A D D R ESS : 9099 DRAYTON
C I T Y :  ANCHORAGE Z IP :  99507

PHONE: 5 2 2 -8 5 3 3  
B I L L  NO: HB 06
S U B J E C T :  EM PLOYEE A C C E S S  TO  OWN PERSON N EL F I L E
M ESSA G E: I  AM IN  FAVOR OF HB 86 D E A LIN G  W ITH EM P LO Y EES  A C C E S 5  TO  T H E IR  

PERSON N EL F I L E  AND WOULD A P P R E C IA T E  YOUR SUPPORT O F TH A T  B I L L .  I  W I L L  BE IN  
JUN EAU , TU ESD A Y , MARCH 2 0 , 1909  AND W IL L  MAKE AN E F F O R T  TO  CO N TA CT YOU A T TH A T  
T IM E  TO  D IS C U S S  I T .  THANK YOU.

P0I1ID: 03126817 
D A T E :  03/26/89  
T IM E : 1 ,? :6 0 :1 7  

LION AM E: ANCHORAGE L I O

C O P IE S :  SEN ATO RS

RODEY
F A IK S
K E R T TU LA
C O G H IL L

PUBLIC OPINION MESSAGE

DEAR: SENATOR ELIASON

NAME: T IM  T ILS W O R TH  
T I T L E :

A D D RE33 : 1900 RAVEN D R IV E
C I T Y :  FA IR B A N K S  Z I P :  99709

PHONE: 6 7 9 -0 6 3 1  
B I L L  NO:
S U B J E C T :  E L F
M ESSAG E: I  SUPPORT TH E  G O V ERN OR 'S  PROPOSAL TO  AMEND E L F .  I  A LSO  R EQ U ES T  TH E 

L E G IS LA T U R E  TO  INFORM  TH E  OUL IN DUSRY  TH A T TH EY  DO NOT OWN TH E  O I L  OF T H I S  S T .  
A LA SK A  R E S ID E N T S  D O ! I F  WE A R TE  UN ABLE TO  O BTA IN  A R EA SO N A BLE RETURN  ON OUR 
O I L  R ES O U R C ES  -  TH EN  LEA V E  TH E O I L  IN  TH E  GROUND. EOM /CLS

POM ID: 07122516 
D A T E : 03/26/89  
T IM E : 1 2 :2 5 :1 6  

LION AM E: FA IR B A N K S  L IO

C O P IE S :  R E P R E S E N T A T IV E S  R E P R E S E N T A T IV E S  SEN ATO RS

BARN ES BOUCHER ADAMS
BOYER BROWN B IN K LEY
CA TO C O L L IN S C O G H IL L
CO TTEN DAVIDSON DUNCAN
D A V IS ,  C . D A V IS . M. FAHRENKAMP
DONLEY E L L I S F A IK S
FO S TE R FURNACE F IS C H E R
G O LL GRUEN3ERG FRANK
GRUSSEN DORF HANLEY HALFORD
HOFFMAN HUOSON JO N ES
JA CK O KOPONEN K E L L Y
LARSON LEMAN K ER T TU LA
MACLEAN M ARTIN PEA R CE
MENARD M ILLER POURCIIOT
NAVARRE PETTY JO H N RODEY
P H I L L IP S R IE G E R STU RG U LEW SKI
SHARP SH U LTZ SZYM ANSKI
SPOHNHOLZ SNACKHAMMER U EH LIN G
TA Y LO R ULMER ZHAROFF
W A L L IS ZAW ACKI



DEARS SEN ATOR  E L IA S O N  D EA R ! SENATOR E L IA S O N

• !-hV fV

P U B L IC  O P IN IO N  M ESSAGE

----------------------------

NAMES B EV ER LY  T H U S  
T I T L E :

ADDRES3S 1 9 0 8 .5  CARR AVENUE
C IT Y S  FA IR BA N K S Z IP S  99707

PHONES <>56-7305 
B I L L  NO! HD 06
5 U Q JECTs  EM PLOYEE A C C E S S  TO  OWN PERSO N N EL F I L E
M ESSAGE! I  TH IN K  A L L  EM PLO YEES SHOULD HAVE TH E  R IG H T  TO  HAVE A C C E S S  TO  T H E IR  

PERSON NEL F I L E S  AND ASK TH A T TH E  LABOR AND COMMERCE CO M M ITTEE  SUPPORT HB 0 6 . 
EOH/MJO

NAME! ROD H CCOY  
T I T L E !

A D D R ES S ! 7769 O LD  HARBOR R D .
C I T Y !  ANCHORAGE Z IP !  99506

PHONE: 3 3 7 -6 1 3 0  
B I L L  NO!
S U B J E C T !  MARIJUANA
M ESSA G E! MR. P O U R C H O T 'S  TESTIM ON Y ON S O C I E T Y 'S  A T T IT U D E S  AMD P R O H IB IT IO N S  ON 

DRUGS WAS W ISE AND DEM ON STRATED  IN T E L L IG E N C E  AND COURAGE FOR OUR SE N A TO R S . I  
TOO  AM AMUSED AND FR U 51 R A TED  BY OUR S O C I E T Y 'S  SEEM IN G R E F U S A L  TO  R EC O G N IZ E  TH E 
T O X IC  NATURE OF OUR T R A D IT IO N A L  D RU G S. H IS  P O S IT IV E  AND THOUGHTFUL P R ES EN C E  
IN  OUR SEN ATE R E A F F IR M 3  MY B E L I E F  IN  DEM OCRACY.

POMID! 07116226 
D A TE ! 03/26/89  
T IM E ! 1 1 !6 2 !2 6  

LIONAM E! FA IR BA N K S L IO

C O P IE S !  SEN ATO RS

RODEY
F A IK S
K E R T TU LA
C O G H IL L

POM ID! 03115913 
D A TE !  03/26/09 
T IM E ! 1 1 :5 9 :1 3  

LION AM E! ANCHORAGE L I O

C O P IE S !  SEN ATORS

ADAMS
B IN K LEY
C O G H IL L
DUNCAN
FAIIRENKAMP
FA IK S
F IS C H E R
FRANK
HALFORD
JONES
K E LLY
K ER TTU LA
PEARCE
POURCHOT
RODEY
STU RG U LEW SK I
SZYMANSKI
U EH LIN G
ZHAROFF



PUBLIC OPINION MESSAGE

DEAR: SENATOR ELIASON

N AM E! OEN NIE DOUGHTY 
T I T L E !

A D D RESS ! 12236 K EY STO N E
C I T Y !  EAG LE R IV E R  Z IP !  99577

PHONE! 6 9 V 'tO f l l  
B I L L  NO: HB 06
S U B J E C T !  EM PLOYEE A C C E S S  TO  OWN PERSON N EL F I L E
M ES3AG E! HB 06 I S  NON IN  YOUR CO M M ITTEE . A L L  H ELP  YOU CAN G IV E IN  Q U IC K LY  

SCH ED U LIN G  AND SU PPORTIN G  T H IS  B I L L  W IL L  B E  G R EA TLY  A P P R EC IA TED  OY TH E 
WORKING PEO PLE O F A LA SK A . I  W IL L  B E  IN  JUNEAU ON MAnCII 20 AND 2 9  AND 
WOULD L I K E  TO D IS C U S S  T H I3  D I L L  W ITH YOU.

POMID! 03106026 
D A TE ! 03/23/09 
T IM E ! 1 0 160!2 6  

LIONAM E! ANCHORAGE L IO

PUBLIC OPINION HEi33AGE

DEAR! SENATOR ELIASON

NAME! D EN N IS  DOUGHTY 
T I T L E !

A O O R ES S : 12236 KEYSTONE
C I T Y !  EA G LE  R IV ER  Z IP !  99577

PHONE! 2 7 6 -2 0 2 9  
B I L L  NO! HD 06
S U B J E C T !  EM PLOYEE A CCESS  TO  OWN PERSON N EL F I L E
M ESSA G E! HD 06 I S  NOW IN YOUR CO M M ITTEE . I T  D ES ER V ES  YOUR E X P E D IT E D  SUPPORT. 
I F  AN EM PLOYER K EEP S  AN H ON EST PERSON N EL F I L E  HE SH OU LDN ’ T  HAVE ANY REASON 
NOT TO  ALLOW EM PLOYEES A C C E S S  TO  TH A T  IN FORM ATION . TILTS  A C C E S S  SHOULD BE 
GUARANTEED BY LAW. THANKS IN  ADVANCE FOR YOUR SUPPOR ,

PCM IO : 03112065 
D A T E !  03/23/09 
T IM E !  1 1 :2 0 :6 5  

LION AM E! ANCHORAGE L IO

C O P IE S !  SEN ATORS

RODEY
F A IK S
K ER TTU LA
C O G H IL L



. . u A S K A  S T A T E  L E G I S L A T U R E  

H O U S E  O F  R E P R E S E N T A T I V E S  

R E S E A R C H  A G E N C Y

May 31, 1988

MEMORANDUM

TO: R e p r e s e n t a t i v e  Dave Donley

FROM: Sandi Depue Ja^y \c t<-
A d m i n i s t r a t i v e  O f f i c e r

RE: Other S t a t e s '  L e g i s l a t i o n  Allowing P r i va t e  S e c t o r  Employees Access
to Pe r sonne l  F i l e s
Research Request  88.259

You asked t h i s  agency to de termine  whether o t h e r  s t a t e s  a l low p r i v a t e  
s e c t o r  employees  access  to t h e i r  own personnel f i l e s .  In our e f f o r t  to 
g a t h e r  t h i s  i n f o r ma t i on ,  we c o n t ac t e d  the Nat iona l  Conference of  S t a t e  
L e g i s l a t u r e s  (NCSL) and the  Council  of  S ta te  Governments (CSG). Our 
f i n d i n gs  a re  summarized in t h i s  memorandum and in t h e  a t t ac h e d  document.

Th i r t e en  s t a t e s ,  plus  the  D i s t r i c t  o f  Columbia, have s t a t u t e s  which al low 
p r i v a t e  s e c t o r  employees access  t o  t h e i r  personnel  f i l e s .  The p e r t i n e n t  
s t a t e s  a r e  C a l i f o r n i a ,  Connec t i cu t ,  Delaware, I l l i n o i s ,  Maine,  Massa­
c h u s e t t s ,  Michigan ,  Nevada, Oregon, Pennsylvania,  Rhode I s l and ,  Washington,  
and Wisconsin.  In some ca se s ,  the  s t a t u t e s  a l so  ad d r e s s  photocopying of 
documents w i t h i n  a f i l e  and an employee ' s  r i g h t  to  c o r r e c t  or  add documents 
to  h i s  or he r  f i l e .

Brenda  T r o l i n ,  o f  NCSL, s e n t  c o p i e s  o f  p a ge s  f rom the  Employment 
Coordinator  which deal  wi th worker p r ivacy  laws ( a t t a c h e d ) .  The f i r s t  page 
o f  t h e  i n f o r m a t i o n  i n d i c a t e s :  " . . . T h e  absence o f  an e n t r y  f o r  any
p a r t i c u l a r  s t a t e  means t h a t  worker  pr ivacy i s s u e s  are  not  e x p r e s s l y
r e g u l a t e d  in t h a t  s t a t e  by l e g i s l a t i o n  " Besides cove r ing  drug and AIDS
t e s t i n g ,  and v a r i o u s  o t h e r  p r i vacy  i s s ue s ,  the document d e t a i l s  t hose  
s t a t e s  t ha t  have l e g i s l a t i o n  r eg a r d i ng  employee a c c e s s  to  personnel  f i l e s  
and gives  a s h o r t  summation of  t he  l e g i s l a t i o n .  I have h i g h l i g h t e d  the 
r e l e v a n t  s e c t i o n s  of  each s t a t e ' s  summary. S t a t e  s t a t u t e  c i t a t i o n s  are 
noted ;  we d i d  n o t ,  however,  photocopy the  actual  s t a t u t e s .  I f  you would 
l i k e  copies  o f  them,  or  those  of  a p a r t i c u l a r  s t a t e ,  p l e a s e  l e t  us know.

I hope you f i n d  t h i s  in format ion u s e f u l .  I f  you need f u r t h e r  in fo rma t i on ,  
p l e a s e  co n t ac t  t h i s  agency.

Attachment

l ‘ <) Box Y .S ia ie  C ap ito l 
luneau . A laska 9981I -3100 

Mail S lo p  3100 
t‘>(171 465-3991



W o rk e r  P r i  y 11 EP-21,850

EP-21,851. Worker privacy.

Whether, and to what extent, employees have rights protecting them 
from employer intrusion into their privacy are questions governed primar­
ily, and almost exclusively, by state law.

O t h e r  th a n  th e  fed e ra l P r i v a c y  A c t ,  w h i c h  
r e la te s  to  governmental in t r u s io n  in to  in d iv id u ­
a ls ’ f r e e d o m  (<] E P - 3 5 ,6 5 1 et se q . ),  a n d  s o m e  
c o u r t  d e c is io n s  h o ld in g  T i t l e  V I I  in a p p lic a b le  
t o  e m p l o y e r s ’ u se  o f  lie  d e t e c t o r s  a n d  o th e r  
t r u t h  te s ts  (11 E P -2 1 ,8 5 2 ),  th e  fe d e ra l g o v e r n ­
m e n t  h a s  t h u s  fa r  le ft t h e  q u e s t io n  o f  w o r k e r  
p r i v a c y  in  th e  p r iv a te  s e c t o r  to  r e g u la t io n  by  
t h e  s ta t e  le g is la tu re s .

M a n y  s ta te s  h a v e  e n a c te d  p r i v a c y  s ta tu te s  
th a t  d e a l  w i th  s o m e  a s p e c t  o f  th e  issue . S o m e  
s ta te s  re g u la te  th e  p r o c e s s  b y  w h i c h  a n  e m ­
p l o y e r  g a th e r s  in fo r m a t io n  a b o u t  e m p lo y e e s  
a n d  p r o s p e c t i v e  e m p lo y e e s , as w e ll  as h o w  an  
e m p l o y e r  c a n  u se  o r  d is c lo s e  to  th i r d  p a r tie s  
th e  i n f o r m a t i o n  g a th e re d . W i th  r e s p e c t  t o  th e  
g a t h e r in g  o f  in fo r m a t io n ,  a  p a r t i c u la r ly  p r e v a ­
le n t  f o r m  o f  le g is la tio n  d e a ls  w i th  th e  u se  o f  
p o l y g r a p h  o r  o th e r  h o n e s ty  tests . A n o t h e r  area  
o f  c o m m o n  le g is la tiv e  c o n c e r n  in v o lv e s  th e  
m e a n s  b y  w h i c h  a n  e m p lo y e e  c a n  g a in  a c c e s s  to  
h is  p e r s o n n e l  file  a n d  c o r r e c t  o r  r e m o v e  in f o r ­
m a t i o n  f r o m  th a t  file.

Note to Personnel: S ta tu to r y  w o r k e r  p r i ­
v a c y  r e q u ir e m e n ts  s h o u ld  be im p le m e n te d  in  
c o m p a n y  p e r s o n n e l p o l ic ie s  d e a lin g  w ith  
m a t t e r s  s u c h  as e m p lo y e e  s e le c t io n  (H  P M -  
1 0 ,0 01  e t  s e q .), j o b  e v a lu a t io n s  fl| P M - 12,081 
e t  s e q . ) ,  p e r fo r m a n c e  a p p ra is a ls  (H P M - 1 4 ,  
0 5 1  e t  se q . ),  e m p lo y e e  a s s is ta n ce  p r o g r a m s  
(U  P M -1 4 ,8 0 1  e t  seq .), a n d  c o u n s e l in g  p r o ­
g r a m s  (H  P M - 14,831 e t seq .).

T h e  fo l l o w in g  d iv is io n s  (H  E P - 2 1,855 e t s e q . ) 
i d e n t i f y  a n d  d e s c r ib e  th e  p r o v is io n s  o f  s ta te  
p r i v a c y  s ta tu te s ,1 w h ic h  h a v e  b een  e n a c te d  in 
33 s ta te s ,  a s  w e ll as th e  D i s t r i c t  o f  C o lu m b ia .  
T h e  a b s e n c e  o f  a n  e n tr y  f o r  a n y  p a r t i c u la r  s ta te

1. The reader is cautioned that this treatment discusses
state statutes and does not attmept to reflect the law in 
any jurisdiction as it has been modified by administra­
tive regulations or judicial decisions. The reader 
should, therefore, consult a state's regulatory compila­
tions and judicial reponers for elaboration.

2. Ramirez v Omaha (1982, CA8) 678 F2d 751, 30 BNA
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m e a n s  th a t  w o rk e r  p r iv a c y  issues  a r e  n o t  ex ­
p re s s ly  r e g u la te d  in  th a t s ta te  b y  le g is la tio n .

u  E P - 2 1 ,8 5 2 .  E f f e c t  o f  T i t l e  V I I  o n  u se  o f  lie  
d e t e c t o r  te s ts .

U n d e r  T i t l e  V I I ,  e m p lo y e r s ’ u se  o f  p o ly g ra p h  
tests  t o  a s s u re  e m p lo y e e  h o n e s ty  h a s  b een  
a p p r o v e d ,  a t least w h e re  th e  te s ts  a r c  n o t 
s h o w n  t o  h a v e  been  a p p lie d  u n e q u a l ly  to ,*  o r  to  
h a ve  a  d is p r o p o r t io n a te  im p a c t  o n ,1 m in o r i t y  
p e r s o n s .

O f  caution: E v e n  th o u g h  u s in g  a lie  d e t e c t o r  
m a y  n o t  v io la te  T i t l e  V I I ,  th is  d o e s n ’t n e c e s ­
s a r i ly  m e a n  e m p lo y e r s  m a y  d o  so  w i .h  im p u ­
n ity .  A  n u m b e r  o f  s ta te s  h a v e  e n a c t e d  s ta t ­
u te s  p r o h ib i t in g  th e  p r a c t ic e .  F o r  e x a m p le , 
th e  C a l i f o r n ia  s ta tu te  p r o h ib its  p r iv a te  e m ­
p lo y e r s  f r o m  re q u ir in g  a p p li ca n ts  o r  e m p lo y ­
ees t o  ta k e  a p o ly g ra p h  as a c o n d i t i o n  o f  
e m p lo y m e n t  o r  c o n t in u e d  e m p lo y m e n t  
(11 E P - 2 1,861).

Under S ta te  L aw s

Arizona
H E P - 2 1 ,8 5 5 .  U n d e r  w h a t  c o n d i t io n s  c a n  c o n ­

s u m e r  r e p o r t  in fo r m a t io n  a b o u t  e m p lo y e e s  b e  
g a th e r e d .

A  c o n s u m e r  r e p o r t in g  a g e n c y  m a y  f u r n is h  a 
c o n s u m e r  r e p o r t  to  a n y  p e rs o n  th e  a g e n c y  
b e lie ve s  w il l  u se  th e  in fo r m a t io n  f o r  e m p lo y ­
m e n t  p u r p o s e s .4

H E P - 2 1,856 . H o w  an  e m p lo y e r  c a n  u se  c o n ­
su m e r  r e p o r t  in fo rm a t io n  in  a  p e rs o n n e l file .

A n  e m p lo y e r  th a t m a k es  a n  a d v e rs e  e m p lo y ­
m e n t d e c i s i o n  w ith  reg a rd  to  an  in d iv id u a l  
m u s t, u p o n  w r it te n  req u est, d is c lo s e  th e  n a m e  
a n d  a d d r e s s  o f  a n y  c o n s u m e r  r e p o r t in g  a g e n c y

FEP Cas 477. 29 CCH EPD 9 32698; EEOC Decision 
No. 76-12 (Aug 15, 1975) CCH EEOC Decisions 
r 6607.

3. EEOC Decision No. 76-65 (Nov 21, 1975) CCH EEOC
Dec «■ 6649.

4. Ariz RS § 44-1692 subd Kb).
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UEP-23^86 Em p loyer P ractices
(hat has furnished a c onsumer report consid­

ered in m ak i n g  the determination.5

C alifornia

4' EP-21,860. Un de r what conditions can con­

sumer report information about employees be 

gathered.

A n  investigative consumer reporting agency 

m a y  furnish an investigative consumer report 

to any person the agency believes will use the 

information for em ployment purposes.* If an 

investigative consumer report is sought for 

e mp lo ym en i purposes, the person procuring or 

causing the report to be m a d e  must, no later 

than three days after the date on which the 

report w a s  first requested, notify the consumer 

in writing that an investigative consumer report 

will be made. However, this rule does not apply 

w h e n  the report is sought for purposes of 

promotion or reassignment,7 or to determine 

whether an employee is to be retained or is 

engaged in any criminal activity likely to result 

in a loss 10 the employer."

<! E P - 2 1 ,8 6 1 .  H o w  an  e m p lo y e r  ca n  u se  p o ly ­
g ra p h , v o i c e  s t r e s s  a n a ly s is ,  o r  s im i la r  te s ts .

N o  employer, other than the federal or state 

government, or an agency or local subdivision, 

m a y  require any applicant or employee to 

submit to a polygraph, lie detector, or similar 

test as a condition of e mp lo y m e n t  or continued 

employment.* Furthermore, no employer can 

request that any person take or administer such 

a test without first advising the person, in 

writing, at the time the test is to be adminis­

tered, that the employer does not have the 

right to d e m a n d  or require that the test be 

taken.10 In addition, no system that examines 

or records the voice prints or other voice stress 

patterns of any person can be used to deter­

mine the truth or falsity of statements made, 

without express written consent given in ad­

vance.11

E P - 2 1.862. H o w  an employer can use in­

formation in a personnel file.

N o  employee m u y  be discriminated against 

in terms or conditions of employement due to a 

refusal to sign an authorization to disclose 

medical information, (bough uu employer is not 

prohibited from taking necessary action in the 

absence of medical information due to an e m ­

ployee's refusal to sign an authorization.1’

It is also unlawful for a public service corpo­

ration to discipline or discharge any employee 

based on a report by a special agent, detective, 

or spotter that involves a question of integrity, 

honesty, or breach of an employer rule, unless 

the employer gives notice and accords a hear­

ing u pon  the accused employee's request. At 

this hearing, the employer must state specific 

charges, and the accused employee has the 

right to furnish testimony in his o w n  defense.13

IEP-21,863. How an employee can gain 
acoCM to it ptramnel flic.

If an applicant signs any instrument relating 

to the obtaining of employment, he must be 

given a copy upon request.14 However, this rule 
does not apply to em ployment applications filed 

with railroad c o m m o n  carriers that are subject 

to the Railway Labor A ct.15

U p o n  request, at reasonable times and at 

reasonable intervals as determined by the Labor 

Commissioner, an employee is also entitled to 

inspect employer personnel files used to deter­

mine qualifications for employment, promotion, 

additional compensation, or termination or 

other disciplinary action.16 A  copy of each 

employee’s personnel file must be kept at the 

place the employee reports to work, or must be 

m a d e  available there within a reasonable time 

after the request is made.1’ However, the right 

of inspection docs not apply to records relating 

to the investigation of a possible criminal of­

fense or to letters of reference.'8

A n  employer that possesses an authorization 

to disclose medical information regarding an

5. Anz RS §44-1693 subd A(3).
6. Cal Deering's Civ C § 1786.12(d)(1).
7. Cal Deering's Civ C § 1786.16(a)(2).
8. Cal Deering's Civ C § 1786.16(b).
9. Cal Deering's Lab C § 432.2(a).
10. Cal Deering's Lab C § 432.2(b).
11. Cal Deering's Pen C § 637.3(a).

12. Cal Deering's Civ C § 56.20(b).
13. Cal Deering's Pub Util C § 8251.
14. Cal Deering's Lab C § 432.
15. Cal Deering's Lab C § 434.
16. Cal Deering's Lab C § 1198.5.
17. Cal Deering's Lab C § 1198.5.
18. Cal Deering's Lab C § 1198.5.
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Worker Privacy H EP-21373

e m p lo y e e  m u s t  fu r n is h  a t r u e  c o p y  o f  th e  
a u th o r iz a t io n  to  th e  e m p lo y e e  u p o n  d e m a n d .1*

11 EP-21,864. How the state can gain access 
to signed applications.

I f  a n  a p p l i c a n t  is  r e q u ir e d  to  s ig n  a n  a p p l i c a ­
t io n  fo r  e m p lo y m e n t ,  a c o p y  o f  th e  a p p li ca t io n  
f o r m  m u s t  be  file d  in  th e  o f f i c e  o f  th e  D iv i s io n  
o f  L a b o r  S ta n d a r d s  E n f o r c e m e n t . "  H o w e v e r ,  
th is  r u le  d o e s  n o t  a p p ly  to  e m p lo y m e n t  a p p l i c a ­
t io n s  file d  w ith  ra i lr o a d  c o m m o n  c a r r ie r s  s u b ­
j e c t  t o  th e  R a i lw a y  L a b o r  A c t . 11

H EP-21,865. How an employer can disclose 
medical records to outalders.

E a c h  e m p lo y e r  th a t  r e c e iv e s  m e d ic a l  in f o r ­
m a t io n  m u s t  e s ta b lis h  a p p r o p r ia te  p r o c e d u r e s  
t o  e n s u r e  its  c o n f id e n t ia l i t y  a n d  p r o t e c t io n  f r o m  
u n a u th o r iz e d  u se  a n d  d is c lo s u r e ."  A l t h o u g h  
d i s c lo s u r e  o f  e m p lo y e e  m e d ic a l  in fo r m a t io n  
u s u a l ly  r e q u ire s  s ig n e d  a u th o r iz a t io n ,  th e re  a re  
a  n u m b e r  o f  e x c e p t io n s ,  s u c h  as w h e n  d i s c lo ­
s u r e  is c o m p e l le d  b y  j u d i c i a l  o r  a d m in is t r a t iv e  
p r o c e s s ."  T h e  e x c e p t io n s  d o  n o t  a p p ly ,  h o w ­
e v e r ,  i f  a n  e m p lo y e r  a g re e s  in  w r i t in g  w ith  o n e  
o r  m o r e  o f  its  e m p lo y e e s  o r  m a in ta in s  a w r i t t e n  
p o l i c y  th a t  p r o v id e s  th a t  p a r t i c u la r  ty p e s  o f  
m e d ic a l  in fo r m a t io n  m u s t  n o t  b e  d is c lo s e d .* 4

A  d is c lo s u r e  o f  m e d i c a l  in fo r m a t io n  p u r s u a n t  
t o  a r e q u ir e d  a u th o r iz a t io n  m u s t  c o m m u n i c a t e  
a n y  l im ita t io n s  in  th e  a u th o r iz a t io n  re g a rd in g  
th e  u s e  o f  th e  i n f o r m a t i o n .1 C a n c e l la t io n  o r  
m o d i f i c a t io n  o f  a n  a u th o r iz a t io n  is  e f fe c t iv e  
o n ly  a f te r  th e  e m p lo y e r  a c t u a l l y  r e c e iv e s  w r i t ­
te n  n o t ic e . *

Connecticut
H E P -2 1 ,8 7 0 .  U n d e r  w h a t  c o n d i t io n s  c a n  In ­

fo r m a t io n  a b o u t  e m p lo y e e s  b e  g a th e re d .

I t  is u n la w fu l  f o r  a n  e m p lo y e r  to  o p e r a te  a n y  
e l e c t r o n i c  s u r v e i l la n c e  d e v i c e  o r  s y s te m  to  r a  - 
o r d  o r  m o n i t o r  e m p lo y e e  a c t iv i t ie s  in  a rea s  
d e s ig n e d  fo r  h e a l th  o r  p e r s o n a l  c o m f o r t  o r  f o r  
s a fe g u a rd in g  th e ir  p o s s e s s io n s , s u c h  as r e s t ­

19. O il Decring'* Civ C § 56.22.
20. Cal Deering's Lab C § 43t.
21. Cal Deering's Lab C § 434.
22. Cal Deering's Civ C § 56.20(a).
23. Cal Deering’s Civ C § 56.20(c).
24. Cal Deering's Civ C § 56.20(d).
1. Cal Deering’s Civ C 6 56.23.
2. Cal Deering's Civ C J 56.24.

ALWAYS CHECK CURRENT MATTER IN BACK

r o o m s ,  lo c k e r  r o o m s ,  o r  lo u n g e s .*  I t  is a lso  
u n la w fu l  t o  in te n t io n a l ly  o v e r h e a r  o r  r e c o r d  a 
c o n v e r s a t io n  o r  d is c u s s io n  p e r ta in in g  to  e m ­
p lo y m e n t  c o n i r a c t  n e g o t ia t io n s  w ith o u t  th e  
c o n s e n t  o f  a ll p a r t ie s .4

H EP-21,871. How an employer can uae poly­
graph tests.

N o  e m p lo y e r ,  in c lu d in g  th e  s ta te  n n d  a n y  o f  
its  p o l i t i c a l  s u b d iv is io n s ,  b u t  e x c lu d in g  a n y  
p o l i c e  d e p a r tm e n t ,  e x c e p t  fo r  c i v i l ia n  e m p lo y e e s  
w ith in  t h e  d e p a r tm e n t ,*  m a y  re q u e s t  o r  r e q u ire  
th a t  a n y  e m p lo y e e  o r  p r o s p e c t iv e  e m p lo y e e  
s u b m i t  t o  a  p o ly g r a p h  e x a m in a t io n  as a c o n d i ­
t io n  o f  o b ta in in g  o r  c o n t in u in g  e m p lo y m e n t .*  
F u r t h e r m o r e ,  n o  e m p lo y e e  m a y  b e  d is m is s e d  o r  
d is c ip l in e d  fo r  fa il in g  o r  d e c l i n in g  to  s u b m it  t o  
a  p o ly g r a p h  e x a m in a t io n . ’

1 EP -21,37 2. H ow  aa  t a f l a j r t s  c u  correct 
• r  r& fb re  laforesa ttoa froat a  pareawael file .1

I f  a n  e m p lo y e e  d isa g re e s  w ith  a n y  o f  th e  
in f o r m a t io n  c o n ta in e d  in  h is  p e r s o n n e l file 
(11 E P - 2 1 ,8 7 4 .1 ) o r  m e d ic a l  r e c o r d s  (fl E P -
2 1 ,8 7 4 .2 ), a n d  th e  e m p lo y e e  a n d  e m p lo y e r  c a n ­
n o t  a g re e  o n  r e m o v a l  o r  c o r r e c t io n  o f  th e  
in fo r m a t io n ,  th e  e m p lo y e e  m a y  s u b m it  a  w r i t ­
te n  s ta te m e n t  e x p la in in g  h is  p o s it io n . T h i s  
s ta te m e n t  m u s t  b e  m a in ta in e d  as p a r t  o f  th e  file  
o r  r e c o r d s  a n d  m u s t  a c c o m p a n y  a n y  t r a n s m it ­
ta l o r  d is c lo s u r e  m a d e  t o  a  t h i r d  p a r ty .*

t  EP-21^73. How an eaploy**- caa gsin' 
access to a personnel file or Medical recorder

A n  e m p lo y e e  is e n t i t le d  to  in s p e c t  h is  p e r ­
s o n n e l  file  w i th in  a r e a s o n a b le  t im e  a fte r  th e  
e m p lo y e r  r e c e iv e s  a w r i t t e n  re q u e s t.*  S im ila r ly ,  
i f  a n  e m p lo y e e  s o  re q u e s ts ,  a n  e m p lo y e r  m u s t  
p e r m i t  a  p h y s ic ia n  c h o s e n  b y  th e  e m p lo y e e  o r  
w i th  th e  e m p lo y e e ’s c o n s e n t  t o  in s p e c t  th e  
e m p lo y e e ’s  m e d ic a l  r e c o r d s  w ith in  a re a so n a b le  
t im e  a f te r  r e c e ip t  o f  th e  r e q u e s t .1* I n  a d d it io n , 
e a c h  e m p lo y e r  m u s t ,  w i th in  a re a s o n a b le  t im e  
a f te r  r e c e ip t  o f  a  w r i t t e n  re q u e s t  f r o m  an

3. Conn OS } 31-43b(b).
4. Conn OS § 31-48b(d).
5. Conn GS § 31-51 g(d).
6. ConnG S§31-51g(bK l).
7. Conn GS { 31-51g(bXl).
8. Conn GS } 31- 128c.
9. Conn GS { 31-128b.
10. Conn GS § 31-128c.
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11 EP -21 ,873 Em p loye r Practice*
e m p lo y e e ,  p r o v id e  th e  e m p lo y e e  w i th  a c o p y  o f  
a ll o r  p a r t  o f  th e  e m p lo y e e 's  p e r s o n n e l file  o r  
p r o v id e  th e  e m p lo y e e 's  p h y s ic ia n  w ith  a c o p y  
o f  th e  e m p lo y e e ’s m e d ica l  r e co rd s .  H o w e v e r ,  a 
fee  re a s o n a b ly  re la te d  to  th e  c o s t  o f  s u p p ly in g  
r e q u e s te d  d o c u m e n t  m a y  be c h a r g e d .11

A n  e m p lo y e r  is n o t re q u ir e d  t o  p e r m it  in ­
s p e c t io n  m o r e  th a n  tw ic e  a c a le n d a r  y e a r .11

H E P -2 1 ,8 7 4 .  H o w  a n  e m p lo y e r  c a n  d is c lo s e  
p e r s o n n e l  o r  m e d ica l  r e c o r d s  to  o u ts id e r s .

W i t h  ce r ta in  e x c e p t io n s ,  n o  in d iv id u a l ly  
id e n t if ia b le  in fo r m a t io n  co n ta in e d  in  th e  p e r ­
s o n n e l  file  o r  m e d ica l  r e c o r d s  o f  a n y  e m p lo y e e  
m a y  b e  d is c lo s e d  b y  a n  e m p lo y e r  t o  a n y  p e r s o n  
o r  e n t i t y  n o t  e m p lo y e d  b y  o r  a ffilia ted  w ith  th e  
e m p lo y e r ,  u n le s s  th e  e m p lo y e e  a u th o r iz e s  th e  
d is c lo s u r e  in  w r it in g . T h e  e x c e p t io n s  to  th is  
ru le  p e r m it  d is c lo s u re :

( 1 )  t o  a th i r d  p a r ty  th a t  m a in ta in s  o r  p r e ­
p a re s  e m p lo y m e n t  r e c o r d s  o r  p e r fo r m s  o th e r  
e m p lo y m e n t - r e la te d  s e r v ic e s  fo r  th e  e m p lo y e r ;

( 2 )  u n d e r  a la w fu lly  is su e d  a d m in is t r a t iv e  
s u m m o n s  o r  ju d i c ia l  o rd e r ,  in c lu d in g  a s e a r c h  
w a r r a n t  o r  s u b p o e n a , o r  in  re s p o n s e  to  a g o v ­
e r n m e n t  a u d it  o r  th e  in v e s t ig a t io n  o r  d e fe n s e  o f  
p e r s o n n e l- r e la te d  c o m p la in t s  a g a in s t th e  e m ­
p lo y e r ;

( 3 )  u n d e r  a la w  e n fo r c e m e n t  a g e n c y ’s re q u e s t  
fo r  a n  e m p lo y e e ’s  h o m e  a d d re s s  a n d  d a te s  o f  
a t t e n d a n c e  a t w o rk ;

( 4 )  in  r e s p o n s e  to  a n  a p p a re n t  m e d ic a l  e m e r ­
g e n c y  o r  to  a p p r is e  th e  e m p lo y e e 's  p h y s ic ia n  o f  
a m e d i c a l  c o n d i t io n  o f  w h i c h  th e  e m p lo y e e  m a y  
n o t  b e  a w a re ;

(5 )  t o  c o m p l y  w ith  fe d e ra l, s ta te , o r  lo c a l  
la w s  o r  r e g u la t io n s ;

( 6 )  w h e r e  th e  in fo r m a t io n  is d is s e m in a te d  
u n d e r  th e  te rm s  o f  a c o l l e c t i v e  b a rg a in in g  
a g re e m e n t ;  o r

( 7 )  w h e r e  th e  in fo r m a t io n  m e re ly  v e r if ie s  th e  
e m p lo y e e ’s d a te s  o f  e m p lo y m e n t  a n d  g iv e s  h is  
t i t le  o r  p o s it io n  a n d  w a g e  o r  sa la ry .

I f  t h e  a u th o r iz a t io n  in v o lv e s  m e d ic a l  r e c o r d s ,  
th e  e m p lo y e r  m u s t  r e m in d  th e  e m p lo y e e  o f  h is  
r ig h t  o r  h is  p h y s ic ia n ’s  r ig h t  o f  in s p e c t io n  a n d  
c o r r e c t io n ,  h is  r ig h t  to  w i t h h o ld  a u th o r iz a t io n ,

11. Conn GS § 31-I28g.
12. Conn G S  § 31 -128h.
12.1. C onn GS § 31 -12 8f.
12.2. C onn GS §31-128a(3).

a n d  w h a t e f fe c t  w i th h o ld in g  a u th o r iz a t io n  w ill 
h a v e  o n  h im .1* '

H EP-21,874.1. What U « “persauadi fie.”
A  “ p e rs o n n e l file"  m e a n s  p a p e rs , d o c u m e n ts ,  

a n d  re p o r ts  p e r ta in in g  to  a p a r t i c u la r  e m p lo y e e  
ih a t  a re  u sed  o r  h a v e  b een  u se d  b y  a n  e m p lo y e r  
l o  d e te r m in e  th e  e m p lo y e e 's  e l ig ib il i ty  fo r  e m ­
p lo y m e n t ,  p r o m o t io n ,  a d d it io n a l  c o m p e n s a t io n ,  
tra n s fe r ,  te rm in a t io n ,  d is c ip l in e ,  o r  o th e r  a d ­
ve rse  p e rs o n n e l a c t io n .  It  in c lu d e s  e v a lu a t io n s  
o r  re p o r ts  o n  th e  e m p lo y e e ’s t h a r a c te r ,  c r e d it ,  
a n d  w o r k  h a b its , b u t  n o t  in e d ica J  r e co rd s  
(11 E P - 2 1,874.2 ), s t o c k  o p t io n  o r  m a n a g e m e n t 
b o n u s  p la n  r e c o rd s ,  r e fe r e n ce  le tte rs , m a ter ia ls  
th e  e m p lo y e r  u ses to  p la n  fo r  f u t u r e  o p e ra tio n s , 
se p a ra te ly  m a in ta in e d  s e c u r i t y  files (H E P -
2 1 ,87 4 .3 ), test in fo r m a t io n  th a t  w o u ld  in va li­
d a te  th e  test i f  d is c lo s e d ,  o r  d o c u m e n t s  p re ­
p a re d  fo r  u se  in  c iv i l ,  c r im in a l ,  o r  g r ie v a n ce  
p r o c e e d in g s .111

H EP-21,874.2, What are “medical records."
" M e d ic a l  r e c o r d s "  a re  a ll p a p e rs , d o c u m e n ts ,  

a n d  re p o r ts  p re p a re d  b y  a p h y s ic ia n ,  p s y c h ia ­
tr is t, o r  p s y c h o lo g is t  th a t  a re  in  a n  e m p lo y e r ’s 
p o s se s s io n  a n d  a re  w o r k - r e la te d  o r  u p o n  w h ic h  
th e  e m p lo y e r  re lie s  to  m a k e  a n y  e m p lo y m e n t -  
re la te d  d e c is io n . , u  A n  e m p lo y e r  m a y  k e e p  a n  
e m p lo y e e 's  m e d ica l  r e c o r d s  s e p a ra te ly  a n d  n o t  
as p a r t  o f  a n y  p e r s o n n e l  file .114

H EP-21,8743. What are "security flic*"
" S e c u r i t y  file s"  a re  in fo r m a t io n  re la t in g  to  

in v e s t ig a t io n s  o f  lo sses, m is c o n d u c t ,  o r  su s ­
p e c te d  c r im e s ,  as w e ll as in v e s t ig a t iv e  in fo r m a ­
t io n  m a in ta in e d  u n d e r  g o v e r n m e n t  re q u ir e ­
m e n ts . H o w e v e r ,  a n  e m p lo y e r  m u s t  m a in ta in  
th is  in fo r m a t io n  s e p a ra te ly  a n d  n o t  u se  it to  
d e te r m in e  an  e m p lo y e e ’s e l ig ib il i ty  fo r  e m p lo y ­
m e n t  t o  k eep  it f r o m  b e in g  c o n s id e r e d  p a r t  o f  
a n  e m p lo y e e ’s p e r s o n n e l file fl] E P - 2 1 ,8 7 4 .1 ).1’

H EP-21,875. How an  employer can use drug 
tests.

W i t h  o n e  p o s s ib le  e x c e p t io n ,  a n  e m p lo y e r  
m u s t  u se  c e r ta in  p r o c e d u r e s  in  c o n d u c t i n g  a n y  
u r in a ly s is  d ru g  te s t o n  e m p lo y e e s  o r  a p p li ca n ts  
to  e n s u r e  th e  te s t’s  r e l ia b i l i ty  (U  E P - 2 1 ,8 7 6 ) a n d

12.3. Conn GS § 3I-I28a(4).
12.4. Conn GS §3l-128c.
13. Conn GS § 31 -128a(5).
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W o rk e r P r . ,a c y 1} EP-21,877
s a fe g u a rd  th e  c o n f id e n t ia l i ty  o f  te s t in g  in f o r m a ­
t io n  (11 E P - 2 1,877). T h e  r e s t r i c t io n s  a p p ly  to  
a n y  te s ts  o n  e m p lo y e e s  th a t a re  u se d  to  d e t e r ­
m in e  e lig ib il i ty  fo r  p r o m o t io n ,  a d d it io n a l  c o m ­
p e n s a t io n ,  tra n s fe r , te rm in a t io n ,  o r  a d is c ip l i ­
n a r y  o r  o th e r  a d v e rse  p e rs o n n e l a c t io n .11-1 

A n  e m p lo y e r  m a y  r e q u ire  an  e m p lo y e e  to  
s u b m it  to  a u r in a ly s is  d r u g  test, o n ly  i f  o n e  o f  
th e  fo l lo w in g  c o n d i t io n s  a p p lies . F i r s t ,  a n  e m ­
p lo y e r  m a y  r e q u ire  a test i f  it has a re a so n a b le  
s u s p ic io n  th a t  th e  e m p lo y e e  is u n d e r  th e  in f lu ­
e n c e  o f  d r u g s  o r  a l c o h o l  so  th a t  it a d v e r s e ly  
a f fe c ts  o r  c o u ld  a d v e rs e ly  a ffe c t  h is  jo b  p e r fo r ­
m a n c e .111

S e c o n d ,  it m a y  r e q u ire  a test o n  a r a n d o m  
b a s is  if:

( 1 )  th e  te s t is a u th o r iz e d  b y  fe d e ra l law ;

(2 )  th e  e m p lo y e e  se rv e s  in  a n  o c c u p a t io n  th a t  
h a s  b een  d e s ig n a te d  b y  re g u la t io n s  o f  th e  s ta te ’s 
la b o r  c o m m is s io n e r  as a  h ig h  r isk  o r  s a fe ty -  
s e n s it iv e  o c c u p a t io n ;  o r

(3 )  th e  test is c o n d u c t e d  as p a r t  o f  a n  e m ­
p lo y e e  a s s is ta n ce  p ro g r a m  s p o n s o re d  o r  a u t h o ­
r iz e d  b y  th e  e m p lo y e r  in  w h ic h  th e  e m p lo y e e  
v o lu n ta r i ly  p a r t ic ip a te s . '31

T h i r d ,  it m a y  c o n d u c t  m e d ica l  s c r e e n in g s ,  
w i th  th e  e x p re ss  w r it te n  c o n s e n t  o f  th e  e m p lo y ­
ees, to  m o n i t o r  e x p o s u re  to  t o x i c  o r  o th e r  
u n h e a l th y  s u b s ta n ce s  in  th e  w o r k p la c e  o r  in  th e  
p e r fo r m a n c e  o f  jo b  r e s p o n s ib ilit ie s  i f  th e  te s ts  
a re  l im ite d  to  th e  s p e c i f i c  s u b s ta n ce s  id e n t if ie d  
in  th e  e m p lo y e e  c o n s e n t  f o r m .11-4 

F o u r t h ,  it m a y  c o n d u c t  a te st u n d e r  th e  
s u p e r v is io n  o f  th e  d iv is io n  o f  s p e c ia l  re v e n u e , 
w i th in  th e  d e p a r tm e n t  o f  r e v e n u e  s e r v ic e ,  r e la ­
t iv e  to  ja i a ia i p la yers , ja i a la i c o u r t  ju d g e s , 
j o c k e y s ,  h a rn e s s  d r iv e rs ,  o r  s te w a rd s  p a r t i c ip a t ­
in g  in  a c t iv i t ie s  u p o n  w h i c h  pa ri m u tu e l  w a g e r ­
in g  is a u th o r iz e d  b y  th e  s ta te 's  s ta tu te s .111

observation: T h e  p o s s ib le  e x c e p t io n  to  th e  
s ta tu te ’s v a r io u s  r e q u ir e m e n ts  in v o lv e s  th e  
la t te r  te s ts  o n  p a r t ic ip a n ts  in  a c t iv i t ie s  th a t  
a re  th e  s u b je c t  o f  le g a lize d  g a m b lin g . W h i le  
th e  la w ’s p ro v is io n  c o n c e r n in g  th e s e  te s ts  
d o e s  n o t  u se  th e  te rm  “ e x c e p t io n "  o r  “ e x ­

13.1. PA 87-551. §2 .
13.2. PA  87-551, §6.
13.3. PA 87-551, §7.
13.4. PA 87-551. §8.
13.5. PA 87-551. § 10.

e m p t io n ,"  its  s ta te m e n t th a t n o th in g  in  th e  
a c t  r e s tr i c ts  o r  p re v e n ts  a u r in a ly s is  d r u g  test 
p r o g r a m  c o n d u c t e d  u n d e r  th e  s u p e rv is io n  o f  
th e  s ta te  a g e n c y  re g u la t in g  th o s e  a c t iv it ie s  
a p p e a rs  to  im p ly  an  e x c e p t io n .

A n  e m p lo y e r  m a y  n o t r e q u ire  a n  a p p li ca n t  to  
s u b m it  to  a u r in a ly s is  d r u g  test as a  c o n d i t io n  
o f  e m p lo y m e n t ,  u n le ss  it n o tif ie s  h im  in  w r it in g  
at t/ie t im e  o f  a p p li ca t io n  o f  its  in te n t  t o  d o  so, 
a n d  g iv e s  th e  a p p li ca n t  a c o p y  o f  a n y  p o s it iv e  
r e s u l t .111

L ia b i l i t y  fo r  v io la t io n s  is d is c u s s e d  a t H E P -  
39,611 et seq .

observation: T h e  la w  a p p e a rs  to  re g u la te  
o n ly  th e  u r in a ly s is  m e th o d  o f  d r u g  testing . 
O t h e r  fo r m s  o f  te s tin g , s u c h  as th o s e  th a t  use  
b lo o d ,  b rea th , o r  h a ir  sa m p le s , a re  n o t  e x ­
p re s s ly  co v e r e d ,  a l th o u g h  o n e  m ig h t  a rg ue  
th a t  th e  law  im p lie s  a  b a n  o n  a n y  m e th o d s  
less re lia b le  th a n  th o s e  w h i c h  it reg u la te s .

U E P  -21,876. H o w  to  a d m in is te r  d r u g  te s ts . 

W h e n e v e r  an  e m p lo y e r  see k s  to  u se  a  u r in a ­
ly s is  d r u g  test as th e  basis fo r  m a k in g  e m p lo y ­
m e n t  d e c is io n s ,  it m u s t  u se  a re lia b le  m e th o d o l­
o g y  in  an  in it ia l test, c o n f i r m  a n y  p o s it iv e  
re su lt  f r o m  an  in itia l te st b y  a s e c o n d  a nd  
in d e p e n d e n t  te st th a t  u ses  a re lia b le  m e th o d o l ­
o g y , a n d  a g a in  c o n f i r m  w ith  a s e p a ra te  th ird  
te s t  u t i l iz in g  a gas c h r o m a to g r a p h y  a n d  m ass  
s p e c t r o m e t r y  m e th o d o lo g y  o r  a  m e th o d o lo g y  
d e te r m in e d  b y  th e  s ta te ’s  c o m m is s io n e r  o f  
h e a lth  s e r v ice s  to  b e  at lea st as r e lia b le .111

A ls o ,  it is u n la w fu l  fo r  a n  e m p lo y e r ,  o r  its  
re p re se n ta t iv e , a g en t, o r  d e s ig n e e  to  o b s e r v e  an  
e m p lo y e e  o r  p r o s p e c t iv e  e m p lo y e e  d i r e c t l y  in  
th e  p r o c e s s  o f  p r o d u c in g  th e  u r in e  s p e c im e n  to  
b e  u se d  in  its d r u g  te s tin g  p r o g r a m .111

11 E P - 2 1 , 877. H o w  an  e m p lo y e r  ca n  d is c lo s e  
in fo r m a t io n  o b ta in e d  in  d ru g  te s ts .

W i th  reg a rd  to  a n y  u r in a ly s is  d r u g  test 
(*! E P - 2 1,875) o n  a n  a p p li ca n t  f o r  e m p lo y m e n t ,  
th e  e m p lo y e r  ca n  o n ly  d is c lo s e  th e  r e s u lts  t o  an 
e m p lo y e e  to  w h o m  th e  d is c lo s u r e  is n e ce s ­
s a r y .119 R e s u l t s  o f  te sts  o n  e m p lo y e e s  a re  s u b ­
j e c t  to  th e  sa m e  p r iv a c y  p r o t e c t io n s  a ffo rd e d

13.6. PA  87-551. §3.
13.7. PA 87-551, §2.
13.8. PA 87-551. §4.
13.9. PA 87-551. §3.
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11 EP-21,877 Em p loyer P ractices
o th e r  e m p lo y e e  m e d ic a l  r e c o r d s  ( r  H P - 2 1,872- 
2 1 ,8 7 4 ).

T h e  re s u lts  o f  te s ts  c o n d u c t e d  b y  o r  o n  
b e h a lf  o f  an  e m p lo y e r  a re  a ls o  in a d m is s ib le  in  
a n y  c r im in a l  p r o c e e d in g .1110

H E P - 2 1 , 878 . E f f e c t  o f  th e  d r u g  te s t in g  law  
o n  a n  e m p lo y e r ’s  a u th o r i t y .

T h e  d r u g  te s t in g  la w  p e r m its  an  e m p lo y e r  to  
p ro h ib it  th e  u se  o f  in to x ic a t in g  s u b s ta n ce s  d u r ­
in g  w o r k  h o u rs , a n d  to  d is c ip l in e  a n  e m p lo y e e  
fo r  b e in g  u n d e r  th e  in f lu e n c e  o f  s u c h  s u b s ta n ce s  
d u r in g  w o r k .11"

C o l l e c t i v e  b a rg a in in g  a g re e m e n ts  a re  s u b o r d i­
n a te  to  th e  p r o v is io n s  o f  th e  d r u g  te s t in g  la w  as 
to  th e  p r i v a c y  r ig h ts  o f  a n y  e m p lo y e e .1111

Delaware

H E P - 2 1 , 880. H o w  a n  e m p lo y e r  ca n  u se  p o ly ­
g ra p h , v o i c e  s t r e s s  a n a ly s is ,  o r  s im ila r  te s ts .

I t  is  u n la w fu l  to  r e q u ir e  o r  re q u e s t, d i r e c t ly  
o r  in d ir e c t ly ,  th a t  a n y  e m p lo y e e  o r  p r o s p e c t iv e  
e m p lo y e e  ta k e  a p o ly g ra p h , lie d e te c to r ,  o r

13.10. PA  87-551, §5 .
13.11. PA  87-551, §9 .
13.12. PA  87-551, § 12.

s im i la r  te s t  o r  e x a m in a tio n , in c lu d in g  a v o i c e  
s tre s s  a n a ly s is , as ,1  c o n d i t io n  o f  e m p lo y m e n t  o r  
c o n t in u a t io n  o f  e m p lo y m e n t ,14

U EP-21,881. How an employee can gain 
access to a personnel file or medical records.

E v e r y  e m p lo y e r  m u s t,  at re a so n a b le  t im e s  
u p o n  th e  re q u e s t  o f  a n  e m p lo y e e , p e rm it  th a t  
e m p lo y e e  to  in s p e c t  h is  o w n  p e rs o n n e l file u sed  
to  d e t e r m in e  h is  o r  h e r  q u a l if ica t io n s  fo r  e m ­
p lo y m e n t ,  p r o m o t io n ,  sa la ry  in cre a se s , te r m in a ­
t io n ,  o r  d is c ip l in a r y  a c t io n .14-1 M o r e  p a r t i c u ­
la r ly ,  a p e r s o n n e l  file in c lu d e s  e m p lo y m e n t  
a p p l i c a t io n s ,  sa la ry  in fo rm a t io n ,  n o t ice s  o f  
c o m m e n d a t io n s ,  w a rn in g ,  o r  d is c ip lin e ,  a u th o r i ­
z a t io n  fo r  a d e d u c t i o n  o r  w i th h o ld in g  o f  p a y , 
f r in g e  b e n e fit  in fo r m a t io n ,  lea ve  r e co rd s , e m ­
p lo y m e n t  h is to r y  w i th  th e  e m p lo y e r ,  a n d  m e d i­
c a l  r e c o r d s .  I t  d o e s  n o t  in c lu d e  r e c o r d s  re la tin g  
to  in v e s t ig a t io n s  o f  a  p o ss ib le  c r im in a l  o ffen se , 
r e f e r e n c e  le tte rs , d o c u m e n t s  p re p a re d  fo r  u se  in  
c i v i l ,  c r im in a l ,  o r  g r ie v a n ce  p ro c e d u re s ,  in fo r ­
m a t io n  a v a ila b le  t o  th e  e m p lo y e r  u n d e r  th e  
F a i r  C r e d i t  R e p o r t in g  A c t ,  o r  m a te r ia l u se d  b y  
th e  e m p lo y e r  f o r  b u s in e ss  o p e r a t io n s .113

14. 19 Del C  §704.
14.1. 19 Del C §  721.
14.2. 19 Del C  720(3).
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W orke r P i cy U EP-21,888.5
T h e  e m p lo y e r  m u s t  m a k e  p e rs o n n e l r e c o r d s  

a va ila b le  d u r in g  th e  r e g u la r  b u s in e s s  h o u r s  o f  
th e  o ff ic e  w h e r e  th e  r e c o r d s  a re  m a in ta in e d . 
H o w e v e r ,  th e  e m p lo y e r  m a y  ask  th e  e m p lo y e e  
to  in s p e c t  h is  r e c o r d s  o n  th e  e m p lo y e e ’s free  
t im e . A t  th e  e m p lo y e r ’s d is c r e t io n ,  th e  e m ­
p lo y e e  m a y  b e  r e q u ir e d  to  file  a w r it te n  re q u e s t 
d e s c r ib in g  e i t h e r  th e  p u r p o s e  fo r  th e  in s p e c t io n  
o r  th e  p a r t i c u la r  p a r ts  i f  th e  r e c o r d  to  be  
in s p e c te d .14-3

T h e  e m p lo y e r  m u s t  a l lo w  th e  e m p lo y e e  su ff i­
c i e n t  in s p e c t io n  t im e , a n d  th e  e m p lo y e e  m a y  
ta k e  n o te s . E m p lo y e r s  a re  n o t  re q u ir e d  to  p e r ­
m it  e m p lo y e e s  to  r e m o v e  th e ir  p e r s o n n e l r e ­
c o r d s  f r o m  th e  p la c e  w h e r e  th e  r e c o r d s  a re  
m a in ta in e d  a n d , e x c e p t  f o r  re a so n a b le  ca u s e , 
th e  e m p lo y e r  m a y  l im it  in s p e c t io n s  to  o n e  
e v e r y  c a le n d a r  y e a r .14-4

U EP-21,882. How a:a employee can correct 
or remove information from personnel or medi­
cal records.

I f  an  e m p lo y e e  d isa g re e s  w ith  a n y  in fo r m a ­
t io n  c o n ta in e d  in  h is  p e r s o n n e l  r e c o r d ,  r e m o v a l  
o r  c o r r e c t io n  o f  s u c h  in fo r m a t io n  m a y  b e  
a g reed  o n  b y  th e  e m p lo y e e  a n d  h is  e m p lo y e r .  I f  
a n  a g re e m e n t  c a n n o t  b e  r e a c h e d  as to  r e m o v a l  
o r  c o r r e c t io n ,  th e  e m p lo y e e  m a y  s u b m it  a 
w r it te n  s ta te m e n t  e x p la in in g  h is  p o s it io n ,  a n d  
th e  s ta te m e n t  w il l  b e c o m e  p a r t  o f  th e  e m p lo y ­
e e ’s p e r s o n n e l r e c o r d  a n d  m u s t  a c c o m p a n y  a n y  
t ra n s m it ta l  o r  d is c lo s u r e s  o f  th e  r e c o r d  to  th i r d  
p a r t ie s .14-5

District of Columbia

H E P - 2 1 , 88 5 . H o w  an  e m p lo y e r  ca n  u se  p o ly ­
g ra p h  te s ts .

N o  e m p lo y e r  o r  p r o s p e c t i v e  e m p lo y e r  m a y  
a d m in is te r ,  a c c e p t ,  o r  u se  th e  re su lts  o f  a n y  lie  
d e t e c t o r  test in  c o n n e c t i o n  w ith  th e  e m p lo y ­
m e n t  o f  a n y  in d iv id u a l .  A n  e m p lo y e r  o r  p r o ­
s p e c t iv e  e m p lo y e r  a ls o  c a n n o t  h a v e  a d m in is ­
te red , in s id e  th e  D i s t r i c t  o f  C o lu m b ia ,  a n y  lie  
d e te c to r  te st t o  a n y  e m p lo y e e ,  o r  to  a n y  p o te n ­
tia l e m p lo y e e  w h o s e  e m p lo y m e n t ,  as c o n t e m ­
p la te d  a t th e  t im e  o f  a d m in is t r a t io n  o f  th e  test, 
w o u ld  ta k e  p la ce  in  w h o le  o r  in  p a rt in  th e

14.3. 19 Del C § 721.
14.4. 19 Del C § 722.
14.5. 19 Del C § 723.
15. DC CA § 36.802(a).

ALWAYS CHECK CURRENT MATTER IN BACK

D i s t r i c t  o f  C o l u m b ia .15 T h i s  ru le  d o c s  n o t  a p p ly  
to  a n y  c r im in a l  o r  in te rn a l d is c ip l in a r y  in v e s t i­
g a t io n  c o n d u c t e d  b y  th e  M e tr o p o l i ta n  P o lice , 
th e  F i r e  D e p a r tm e n t ,  o r  th e  D e p a r tm e n t  o f  
C o r r e c t i o n s . 15

11 EP-21,886. How an employee can correct 
or remove information from a personnel file.

E a c h  e m p lo y e e  h a s  th e  r ig h t  to  p re s e n t in fo r ­
m a t io n  im m e d ia te ly  g e r m a n e  to  a n y  in fo r m a ­
t io n  c o n ta in e d  in  h is  o f f ic ia l  p e rs o n n e l r e c o rd  
a n d  to  s e e k  to  h a v e  ir r e le v a n t,  im m a te r ia l ,  o r  
u n t im e ly  in fo r m a t io n  r e m o v e d  f r o m  th e  r e c ­
o r d .17

U EP-21,887. How an employee can gain 
access to a personnel file.

T h e  o f f i c ia l  p e r s o n n e l r e c o r d  o f  a D i s t r i c t  o f  
C o l u m b ia  e m p lo y e e  m u s t  b e  d is c lo s e d  to  th e  
e m p lo y e e  o r  a n y  r e p re s e n ta t iv e  o f  h is  c h o i c e ,  
th o u g h  d is c lo s u r e  m u s t  b e  m a d e  in  th e  p re s ­
e n c e  o f  a  r e p re s e n ta t iv e  o f  th e  a g e n c y  h a v in g  
c u s t o d y  o f  th e  r e c o r d s ,  p r o v id e d  th a t  ce r ta in  
in fo r m a t io n ,  s u c h  as c r im in a l  in v e s t ig a t iv e  re ­
p o r ts , n o t  b e  d is c lo s e d  to  a n y  e m p lo y e e .18

U E P - 2 1 , 88 8 . H o w  an  e m p lo y e r  ca n  d is c lo s e  
p e rs o n n e l r e c o r d s  to  o u ts id e r s .

T h e  m a y o r  o f  th e  D i s t r i c t  o f  C o l u m b ia  is 
a u th o r iz e d  to  is sue  ru le s  a n d  re g u la t io n s  g o v ­
e rn in g  th e  d is c lo s u r e  o f  o ff ic ia l in fo r m a t io n  
co n ta in e d  in  p e r s o n n e l r e c o r d s .18

Florida

fl E P - 2 1 , 88 8 .5 . H o w  a n  e m p lo y e r  c a n  d is ­
c lo s e  m e d ic a l  r e c o r d s  to  o u ts id e r s .

N o  p e r s o n  m a y  b e  c o m p e l le d  to  id e n t i fy  o r  
p r o v id e  id e n t i fy in g  c h a r a c te r is t i c s  w h ic h ,  i f  d is ­
c lo s e d ,  w o u ld  id e n t i fy  a n y  in d iv id u a l  w h o  is th e  
s u b je c t  o f  s e ro lo g ic a l  te sts . A n y  p e rs o n  w h o  
d is c lo s e s  th e  test r e su lts  to  a n o th e r  p e rs o n , 
u n le s s  th e  d is c lo s u r e  is to  th e  p e rs o n  r e c e iv in g  
th e  test, is g u i l ty  o f  a firs t d e g re e  m is d e m e a n o r .  
T h i s  p r o h ib i t io n  d o e s  n o t  a p p ly  if:

(1 )  w r it te n  c o n s e n t  is o b ta in e d  f r o m  th e  test 
s u b je c t ;

(2 )  th e  in fo r m a t io n  is d is c lo s e d  p u r s u a n t  to  
th e  s ta n d a rd  p r a c t i c e  o f  m e d ic in e  o r  p u b l i c

16. DC CA § 36-802(b).
17. DC CA § l-632.5(b).
18. DC CA § l-632.5(a). 
19 DC CA § 1-632.4.
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11 EP-21 ,888.5 Em p lo y e r P ractices
h e a l th ,  in c lu d in g  c o n s u l t a t io n  b e tw e e n  p h y s i ­
c ia n s  to  d e te r m in e  d ia g n o s is  a n d  t r e a tm e n t  a n d  
c o m m u n i c a t i o n  o f  te s t r e s u lts  t o  a n  a u th o r iz e d  
fa c i l i ty ;  o r

( 3 )  te st re s u lts  a re  d is c lo s e d  d u r in g  m e d ic a l  
o r  e p id e m io lo g ic  r e s e a r c h  w i t h o u t  th e  in d iv id u ­
a ls ’ n a m e s  o r  id e n t i fy in g  c h a r a c t e r i s t i c s .1* 1

Georgia

H E P - 2 1 , 889. H o w  a n  e m p lo y e r  c a n  u se  p o l y ­
g ra p h  te s ts .

G e o r g ia  fo rb id s  th e  u se  o f  p o ly g r a p h  e x a m i­
n a t io n s  e x c e p t  as m e a s u re s  o f  s t r e s s fu l  p h y s io ­
lo g ica l  re sp o n ses . T h e  u se  o f  a  p o ly g r a p h  p r im -  
ia r ly  to  fr ig h te n  o r  in t im id a te  a n  e x a m in e e  is 
p r o h ib i t e d . *  F u r t h e r m o r e ,  a  p o ly g r a p h  e x a m ­
in e r  m a y  n o t u se  a p r e e m p lo y m e n t  p o ly g r a p h  
e x a m in a t io n  as a n  a c c u s a t o r y  in te r r o g a t io n  to  
e l i c i t  a c o n fe s s io n  f r o m  th e  e x a m in e e .* '

A n y  e m p lo y e e  o r  a p p l i c a n t  f o r  e m p lo y m e n t  
w h o  a g rees  to  s u b m i t  t o  a  p o ly g r a p h  e x a m in a ­
t io n  m u s t  s ig n  a n o t i f i c a t io n  in d i c a t in g  th a t  h e

19.1. Fla §381.606.
20. G aC  § 43-36-1.
21. Ga C § 43-36-15(aK3)(B).
22. Ga C § 43-36-15(a).
23. Ga C § 46-36-l3(aXl).

is c o n s e n t in g  v o lu n ta r i ly  t o  ta k e  th e  e x a m in a ­
t io n .1*

A  p o ly g r a p h  e x a m in a t io n  c o n s is t s  o f  a c o m ­
p le te  p re te s t  in te r v ie w ,"  a c h a r t  e x a m in a t io n ,11 
a n d  a p o s t- te s t  in te r v ie w , i f  n e ce s s a ry , in  w h i c h  
(h e  e x a m in e r  te lls  th e  e m p lo y e e  h is  o p in io n  o f  
th e  test r e s u lts  a n d  a l lo w s  h im  to  r e s p o n d  to  
th o s e  o p in io n s ."

A  p o ly g ra p h  e x a m in e r  m a y  n o t  a sk  a q u e s ­
t io n  d u r in g  a n  e x a m in a t io n  u n le s s  h e  h a s  p r e v i­
o u s ly  s u b m it te d  th a t  q u e s t io n  in  w r it in g  to  th e  
e m p lo y e e . '  F u r t h e r m o r e ,  a  p o ly g r a p h  e x a m in e r  
s p e c i f i c a l ly  m a y  n o t  in q u i r e  in to  th e  fo l lo w in g  
a rea s  d u r in g  p r e e m p lo y m e n t  o r  p e r io d ic  e m ­
p lo y m e n t  e x a m in a t io n s :  1) r e l ig io u s  b e lie fs ; 2 ) 
b e lie fs  o r  o p in io n s  r e g a rd in g  ra c ia l  m a tte r s ; 3 ) 
p o l i t i c a l  b e lie fs  o r  a ff ilia t io n s ; 4 )  b e lie fs , a ffilia ­
t io n s  o r  la w fu l  a c t iv i t ie s  r e g a rd in g  u n io n s  o r  
la b o r  o rg a n iz a t io n s ;  o r  5 )  s e x u a l p r e fe r e n c e s .1 
A n  e m p lo y e e  m u s t  b e  a l lo w e d  to  ta p e  r e c o r d  
h is  e x a m in a t io n  i f  it c o n c e r n s  a n y  m a tte r s  
d i r e c t l y  re la t in g  to  e m p lo y m e n t .1

24. G aC §  43-36-13(aK2).
25. Ga C §43-36-13(a)(3).
1. Ga C §43-36-13(e).
2. G aC  §43-36-14.
3. Ga C §43-36- 15(a)(3)(F).
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W o rk e r  P rh  y <! E P -21.900.3
T h e  in fo r m a t io n  a c q u ir e d  f r o m  a p o ly g r a p h  

e x a m in a t io n  m a y  be d is c lo s e d  o n ly  to : th e  
e m p lo y e e  o r  a n y  o th e r  p e rs o n s  s p e c i f i c a l ly  d e s ­
ig n a te d  in  w r it in g  b y  h im ; th e  p e r s o n ,  f irm , 
c o r p o r a t io n ,  p a r tn e r s h ip ,  b u s in e s s  e n t i ty ,  o r  
g o v e r n m e n ta l  a g e n c y  th a t r e q u e s te d  th e  e x a m i­
n a t io n ;  a n d  a n y  p e r s o n  n a m e d  in  a c o u r t  o r ­
d e r .4 M o r e o v e r ,  th e  e x a m in e r , u p o n  w r it te n  
r e q u e s t  b y  th e  e m p lo y e e  m u s t  p r o v id e  th a t  
e m p lo y e e  w ith  a c o p y  o f  a n y  o p in io n  o r  c o n c l u ­
s io n s  c o n c e r n in g  th e  p o ly g r a p h  e x a m in a t io n .*

A n  e m p lo y e e  w h o  b e lie v e s  th a t  a n  e x a m in a ­
t io n  w a s  im p r o p e r ly  c o n d u c t e d  m a y  file  a c o m ­
p la in t  w i th  th e  S ta te  B o a r d  o f  P o ly g r a p h  E x ­
a m in e r s . '

A n  e x a m in e e 's  r ig h ts  m a y  n o t b e  w a iv e d , a n d  
th e  e x a m in e r  m a y  n o t  re q u e s t th a t a n  e m p lo y e e  
e x e c u t e  s u c h  a w a iv e r .7 G e o r g ia  h a s  c r e a te d  a 
s ta te  b o a rd  o f  p o ly g r a p h  e x a m in e r s  a n d  h a s  
g u a r a n te e d  c e r ta in  p r o c e d u r a l  r ig h ts  fo r  e x a m ­
in ees . I t  has a lso  in s t i tu te d  a q u a l i f i c a t io n  a n d  
l i c e n s in g  p ro g r a m  fo r  p o ly g r a p h  e x a m in e rs .  
H o w e v e r ,  it h a s  n o t  s p e c i f i c a l ly  d e l in e a te d  th e  
in s ta n c e s  in  w h i c h  e m p lo y e r s  m a y  u se  p o l y ­
g ra p h  e x a m in a tio n s .

Hawaii

H E P - 2 1 , 890. U n d e r  w h a t  c o n d i t io n s  ca n  in ­
fo r m a t io n  a b o u t  e m p lo y e e s  b e  g a th e re d .

I t  is a n  u n fa ir  la b o r  p r a c t i c e  f o r  a n  e m p lo y e r  
t o  e m p lo y  a n y  p e r s o n  to  s p y  o n  e m p lo y e e s  o r  
t h e i r  r e p re s e n ta t iv e s  w i th  r e s p e c t  t o  th e ir  e x e r ­
c i s e  o f  a n y  p r o te c te d  r ig h t.*

U E P - 2 1 , 891. H o w  a n  e m p lo y e r  c a n  u se  p o l y ­
g ra p h  te s ts .

I t  is u n la w fu l  fo r  a n y  e m p lo y e r  t o  r e q u ir e  a n  
e m p lo y e e  to  s u b m it  to  a  p o ly g r a p h  o r  lie  d e t e c ­
to r  te s t as a c o n d i t io n  o f  e m p lo y m e n t  o r  c o n ­
t in u e d  e m p lo y m e n t . '

Idaho

U E P - 2 1 , 895. H o w  a n  e m p lo y e r  c a n  u s e  p o ly ­
g ra p h  o r  s im ila r  te s ts .

N o  p o ly g ra p h  test o r  o th e r  lie  d e t e c t o r  te s t

4. Ga C §43-36-15(aX4).
5. G aC §  43-35-13{cK4).
6. Ga C § 43-36-1 S(aK 1 KG).
7. G aC  §43-36-15(b).
8. Haw RS § 377-6(10).
9. Haw RS §378-21.

m a y  be re q u ir e d  as a c o n d i t io n  o f  e m p lo y m e n t  

o r  c o n t in u e d  e m p lo y m e n t ."  H o w e v e r ,  th is  r e ­
s t r i c t io n  d o e s  n o t  a p p ly  to  a n y  la w  e n fo r c e m e n t  
a g e n c y  o f  th e  U n i t e d  S ta te s , th e  s ta te  o f  Id a h o , 
o r  a n y  p o l it ica l  s u b d iv is io n  o r  g o v e r n m e n ta l  
e n t i ty ."

Illinois

I  E P - 2 1 ,900. H o w  an e m p lo y e r  c a n  u se  p o ly ­
g ra p h , v o i c e  s tre s s  a n a ly s is ,  o r  s im i la r  tea ts .

E v e r y  e x a m in e r  l i ce n s e d  to  a d m in is t e r  d e t e c ­
t io n  o f  d e c e p t io n  e x a m in a t io n s  m u s t  u se  an 
in s t r u m e n t  th a t m e e ts  s ta te  s ta n d a r d s  a n d  m u s t  
m a k e  th e  re su lts  o f  th e  te s t k n o w n  to  th e  
p e rs o n  e x a m in e d  w ith in  fiv e  d a y s  o f  r e c e ip t  o f  a 
w r it te n  r e q u e s t ."

II E P - 2 1 ,90 0 .3 . H o w  an  e m p lo y e r  c a n  u se  
A I D S  te s ts .

U n d e r  I l l in o is ' A I D S  C o n f id e n t ia l i t y  A c t ,  n o  
p e r s o n  m a y  p e r fo r m  an  H I V  tes t, a  te s t f o r  th e  
p r e s e n ce  o f  th e  A I D S  v iru s , u n le s s  th e  te s t ’s 
s u b je c t  o r  h is  leg a lly  a u th o r iz e d  r e p re s e n ta t iv e  
g iv e s  w r it te n , in fo r m e d  c o n s e n t .111 A  p ro p e r  
c o n s e n t  fo r m  m u s t  in c lu d e  a n  e x p la n a t io n  o f  
th e  te s t ’s (1 )  p u rp o s e , ( 2 )  p o te n t ia l  u ses, (3 )  
l im ita t io n s ,  (4 )  p o s s ib le  re s u lts  a n d  th e ir  m e a n ­
in g s , a n d  ( 5 )  p ro c e d u re s .  T h e  p r o c e d u r e s  m u s t  
d e s c r ib e  th e  v o lu n ta r y  n a tu r e  o f  th e  tes t, th e  
r ig h t  to  w i th d r a w  c o n s e n t  a t a n y  t im e , a n o ­
n y m i t y  w ith  re s p e c t  to  p a r t i c ip a t io n  in  th e  test 
a n d  d is c lo s u r e  o f  test re su lts , a n d  c o n f id e n t ia l  
tr e a tm e n t  o f  in fo r m a t io n  id e n t i f y in g  th e  s u b je c t  
a n d  th e  te s t's  re su lts ." -1

B e ca u s e  th e  r ig h t to  a n o n y m i t y  e f fe c t iv e ly  
a llo w s  a n y  e m p lo y e e  o r  j o b  a p p l i c a n t  t o  d e n y  
id e n tif ia b le  test in fo r m a t io n  to  a n y  e m p lo y e r ,12J 
th e  A c t  s e v e re ly  r e s tr i c ts  th e  u s e fu ln e s s  o f  a n y  
w o r k p la c e  A I D S - t e s t i n g  p r o g r a m . H o w e v e r ,  
th e  A c t ’s r e s t r i c t io n s  d o  n o t  a p p ly  to  a n y

10. Ida C §44-903.
11. Ida C§ 44-904.
12. Ill RSc 111 §2403.
12.1. L 1987, PA 85-679. §4.
12.2. L 1987. PA 85-679, § 3(d).
12.3. L 1987. PA 85-679, §6.
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*1 E P -21,900.3 Em p loyer P ractices
in s u r e r  r e g u la te d  u n d e r  th e  I l l in o is  I n s u r a n c e  
C o d e . 11* A ls o ,  th e  ru le  as to  in fo r m e d  c o n s e n t  
d o c s  n o t  a p p ly  i f  a p e rs o n  is s p e c i f i c a l ly  r e ­
q u ir e d  b y  la w  to  be  te s te d .1,4

U E P - 2 1 , 9 0 0 .4 . M o w  an e m p lo y e r  ca n  d is ­
c l o s e  in fo r m a t io n  o b ta in e d  f r o m  A I D S  te s ts .

N o  p e r s o n  m u y  d is c lo s e  o r  be  c o m p e l le d  to  
d is c lo s e  th e  id e n t i ty  o f  a n y o n e  w h o  is th e  
s u b je c t  o f  an  H I V  test (<] E P - 2 1,900.3 ), o r  
d is c lo s e  te s t r e s u lts  in  a n y  w a y  tha t p e r m its  th e  
te s t 's  s u b je c t  t o  b e  id e n tif ie d . H o w e v e r ,  th is  
ru le  d o c s  n o t  a p p ly  to  a n y  d is c lo s u r e  m a d e  to  
th e  te s t s u b je c t ,  h is  le g a lly  a u th o r iz e d  r e p re s e n ­
ta t iv e , a n y  p e r s o n  d e s ig n a te d  in  a le g a lly  e f f e c ­
t iv e  re le a se  o f  th e  test r e su lts  s ig n e d  b y  th e  
s u b je c t  o r  h is  re p re s e n ta t iv e , a n  a g e n t o f  a 
h e a lth  fa c i l i t y  o r  h e a lth  c a r e  p r o v id e r  th a t  h as  
a u t h o r i t y  to  o b ta in  th e  test r e su lts  to  a s su re  th e  
sa fe ty  o f  d o n a te d  b lo o d  o r  o th e r  f lu id s  o r  
tis su e s , o r  a p e r s o n  a llo w e d  a c ce s s  to  th e  r e c ­
o r d  b y  a c o u r t  o r d e r .11*

12.4. L 1987. PA 85-679. § 15.1
12.5. L 1987. PA 85-679. § It.

*1 E P - 2 1 , 9 0 1 . U n d e r  w h a t c o n d i t io n s  c a n  in ­
fo r m a t io n  a b o u t  n o n e m p lo y m e n t  a c t iv i t ie s  be  
g a th e re d .

A n  e m p lo y e r  c a n n o t  g a th e r  o r  k e e p  a r e c o r d  
o f  a n  e m p lo y e e 's  a s so c ia tio n s , p o l it ica l  a c t i v i ­
ties, p u b l ica t io n s ,  c o m m u n ic a t io n s ,  o r  n o n e m ­
p lo y m e n t  a c t iv it ie s ,  u n le s s  th e  e m p lo y e e  s u b ­
m its  th e  in fo r m a t io n  m  w r it in g  o r  a u th o r iz e s  
th e  e m p lo y e r  in  w r it in g  to  k eep  o r  g a th e r  th e  
in fo r m a t io n .  H o w e v e r ,  e m p lo y e r s  a r c  p e rm it te d  
to  k e e p  a r e c o r d  o f  th e  fo l lo w in g  e m p lo y e e  
a c t iv it ie s :

( 1 )  a c t iv i t ie s  th a t o c c u r  o n  th e  e m p lo y e r 's  
p re m is e s  o r  d u r in g  th e  e m p lo y e e ’s w o r k in g  
h o u r s  th a t  in te r fe r e  w ith  th e  p e r fo r m a n c e  o f  
th e  e m p lo y e e ’s d u t ie s  o r  th e  d u t ie s  o f  o th e r  
e m p lo y e e s ;

( 2 )  a c t iv i t ie s ,  reg a rd le ss  o f  w h e n  a n d  w h e r e  
th e y  o c c u r ,  th a t c o n s t i tu t e  c r im in a l  c o n d u c t  o r  
m a y  re a s o n a b ly  b e  e x p e c te d  to  h a rm  th e  e m ­
p lo y e r ’s p r o p e r ty ,  o p e ra t io n s , o r  b u s in e ss  o r  
c o u ld  b y  th e  e m p lo y e e ’s a c t io n  c a u s e  th e  e m ­
p lo y e r  f in a n c ia l  l ia b il i ty .1’

12.6 L 1987. PA 85-679, §9 
13. Ill RS c 48 § 2009.
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W orke r P r  'ey <! EP-21,904
1EP-21»902. How an employee can gala 

access to a personnel file.
E m p lo y e r s ,  u p o n  a n  e m p lo y e e ’s re q u e s t , 

w h i c h  m a y  b e  in  w r it in g  o n  a fo r m  s u p p lie d  b y  
th e  e m p lo y e r ,  m u s t  p e r m it  th e  e m p lo y e e  to  
in s p e c t  a n y  p e r s o n n e l  r e c o r d s  in te n d e d  to  b e  
u se d  in  m a k m g  e m p lo y m e n t  d e c is io n s .*  T h e  
e m p lo y e e ’s re q u e s t  t o  in s p e c t  p e r s o n n e l r e c o r d s  
m u s t  b e  c o m p l ie d  w i th  w ith in  se v e n  w o r k in g  
days . H o w e v e r ,  a n  e m p lo y e r  m a y  h a v e  a n  
a d d it io n a l s e v e n  d a y s  to  c o m p ly ,  i f  r e a s o n a b le  
ca u s e  c a n  b e  s h o w n .  A n  e m p lo y e e  m a y , a t 
re a so n a b le  in te rv a ls ,  r e q u e s t  tw o  in s p e c t io n  o p ­
p o r tu n i t ie s  in  a c a le n d a r  y ea r, u n le s s  o th e r w is e  
p r o v id e d  in  a c o l l e c t i v e  b a rg a in in g  a g re e m e n t.

T h e  in s p e c t io n  s h o u ld  ta k e  p la ce  a t a l o c a ­
t io n  r e a s o n a b ly  n e a r  th e  e m p lo y e e ’s w o r k p la ce ,  
a n d  s h o u ld  o c c u r  d u r in g  n o r m a l  w o r k in g  
h o u r s ,  u n le s s  a n o th e r  t im e  o r  p la ce  is m o r e  
co n v e n ie n t  f o r  th e  e m p lo y e e .  I f  a n  e m p lo y e e  
d e m o n s tr a te s  th a t  h e  is u n a b le  to  r e v ie w  h is  
p e r s o n n e l r e c o r d  a t th is  lo c a t io n ,  th e  e m p lo y e r  
sh a ll, u p o n  th e  e m p lo y e e 's  w r i t t e n  re q u e s t, m a i l  
a  c o p y  o f  th e  re q u e s te d  r e c o r d  to  th e  e m ­
p lo y e e .3

T h e  r ig h t  o f  th e  e m p lo y e e  to  in s p e c t  h is  
p e rs o n n e l r e c o r d  d o e s  n o t  a p p ly  to :

(1 )  le t te r s  o f  r e fe r e n ce ;

(2 )  a n y  p o r t io n  o f  a  te s t d o c u m e n t ,  e x c e p t  a 
c u m u la t i v e  to ta l te s t s co re ;

(3 )  m a te r ia l  u s e d  b y  th e  e m p lo y e r  fo r  m a n ­
a g e m e n t p la n n in g  fo r  w o rk ;

(4 )  p e rs o n a l in fo r m a t io n  a b o u t  th ir d  p a r t ie s  
th a t  w o u ld  c o n s t i tu t e  a  c l e a r ly  u n w a r r a n te d  
in v a s io n  o f  p r iv a c y ;

(5 )  a n  e m p lo y e r  th a t  d o e s  n o t  m a in ta in  a n y  
p e r s o n n e l r e c o rd s ;

(6 )  r e c o r d s  c o n c e r n in g  a c la im  b e tw e e n  th e  
e m p lo y e r  a n d  e m p lo y e e  th a t  m a y  be d is c o v e r e d  
in  a ju d i c ia l  p r o c e e d in g ;  o r

(7 )  in v e s t ig a to r y  o r  s e c u r i t y  r e c o r d s  m a in ­
ta in e d  b y  an  e m p lo y e r  t o  in v e s t ig a te  c r im in a l  
c o n d u c t  o r  o th e r  h a r m fu l  a c t iv i t y  b y  an  e m ­
p lo y e e , u n le s s  a n d  u n t i l  th e  e m p lo y e r  ta k e s  
a d v e rs e  p e r s o n n e l  a c t io n  b a se d  o n  in f o r m a t i o n  
in  s u c h  r e c o r d .3

'A t f 'e m p lo y e r  m a y  ch a r g e  a fee  fo r  p r o v id in g

a c o p y  o f  th e  e m p lo y e e ’s  p e rs o n n e l files; h o w ­
e v e r , th e  fee  s h a ll b e  l im ite d  to  th e  a c tu a l  c o s t  
o f  d u p l i c a t in g  th e  in fo r m a t io n /

EP-21,902.1. How an employee can correct 
or remove information from a personnel file.

I f  a n  e m p lo y e e  d isa g re e s  w ith  a n y  in fo r m a ­
t io n  c o n ta in e d  in  th e  p e r s o n n e l file, th e  r e m o v a l 
o r  c o r r e c t i o n  o f  th a t  in fo r m a t io n  m a y  b e  m u t u ­
a lly  a g re e d  o n  b y  th e  e m p lo y e r  a n d  th e  e m ­
p lo y e e . H o w e v e r ,  i f  n o  a g re e m e n t c a n  b e  
r e a ch e d ,  th e  e m p lo y e e  m a y  s u b m it  a  w r it te n  
s ta te m e n t  e x p la in in g  h is  p o s it io n . T h e  e m p lo y e r  
m u s t  a t t a c h  th is  s ta te m e n t  to  th e  d is p u te d  
p o r t io n  o f  th e  p e r s o n n e l r e c o r d  a n d  in c lu d e  th e  
s ta te m e n t  w h e n e v e r  th a t  d is p u te d  p o r t io n  is 
re le a se d  t o  a  t h i r d  p a r ty , as lo n g  as th e  d is ­
p u te d  r e c o r d  is a  p a r t  o f  th e  file. T h e  in c lu s io n  
o f  a n y  w r i t t e n  s ta te m e n t  a t ta c h e d  in  th e  r e c o r d ,  
w i th o u t  f u r t h e r  c o m m e n t  o r  a c t io n  b y  th e  
e m p lo y e r ,  w ill n o t  im p ly  o r  c r e a te  a n y  p re ­
s u m p t io n  o f  e m p lo y e r  a g re e m e n t  w i th  its  c o n ­
te n ts . I f  e i th e r  th e  e m p lo y e r  o r  th e  e m p lo y e e  
k n o w in g ly  p la ce s  fa lse  in fo r m a t io n  in  th e  p e r ­
s o n n e l r e c o r d ,  th e  a p p ro p r ia te  p a r ty  w ill h a v e  a 
r e m e d y  t h r o u g h  leg a l a c t io n  to  h a v e  th a t  in fo r ­
m a t io n  e x p u n g e d .*

1̂ EP-21,903. How an employer can use in- 
r‘ /"nation in personnel records.

P e r s o n n e l  in fo r m a t io n  th a t  w a s  n o t  in c lu d e d  
in  th e  e m p lo y e e 's  p e r s o n n e l  r e c o r d ,  b u t  s h o u ld  
h a v e  b e e n  in c lu d e d ,  m a y  n o t  b e  u sed  b y  an. 
e m p lo y e r  in  a  ju d i c ia l  o r  q u a s i- ju d ic ia l  p r o c e e d ­
ing . I f ,  h o w e v e r ,  in  th e  o p in io n  o f  th e  ju d g e  in  
a j u d i c ia l  p r o c e e d in g  o r  th e  h e a r in g  o f f i c e r  in  a 
q u a s i- ju d i c ia l  p r o c e e d in g ,  th e  p e rs o n n e l r e c o r d  
in fo r m a t io n  w a s  n o t  in te n t io n a l ly  e x c lu d e d  
f r o m  th e  p e r s o n n e l  r e c o r d ,  it m a y  b e  u sed  b y  
th e  e m p lo y e r  in  th e  p r o c e e d in g  i f  th e  e m p lo y e e  
a g re e s  o r  h a s  b e e n  g iv e n  a re a so n a b le  t im e  to  
r e v ie w  th e  in fo r m a t io n .  M a te r ia l  th a t  s h o u ld  
h a v e  b e e n  in c lu d e d  in  th e  p e r s o n n e l r e c o r d  m a y  
be u s e d  a t th e  re q u e s t o f  th e  e m p lo y e : .8

U EP-21,904. How an employer can disclose 
personnel records to outsiders.

A n  e m p lo y e e  w h o  is in v o lv e d  in a c u r r e n t  
g r ie v a n c e  a g a in s t a n  e m p lo y e r  m a y  d e s ig n a te  in

1. IL RS c 48 § 2002. 4. Ill RS c 48 § 2003.
2. Ill RS c 48 § 2002. 5. Ill RS c 48 § 2006.
3. Ill RS e 48 § 2010. 6. Ill RS c 48 § 2004.
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U EP-21,904 Em p loye r Practices
w r it in g  a r e p r e s e n ta t iv e  to  in s p e c t  a n y  p e r s o n ­
n e l r e c o r d s  th a t  m a y  h a v e  a b e a r in g  o n  th e  
r e s o lu t io n  o f  th e  g r ie v a n ce .  T h e  r e p re s e n ta t iv e  
m a y  b e  a m e m b e r  o f  th e  e m p lo y e e ’s u n io n  o r  
c o l l e c t i v e  b a rg a in in g  u n it .  T h e  e m p lo y e r  m u s t  
a llo w  th e  d e s ig n a te d  r e p re s e n ta t iv e  to  in s p e c t  
th e  e m p lo y e e 's  p e r s o n n e l r e c o r d  in  th e  sa m e  
m a n n e r  as h e  w o u ld  th e  e m p lo y e e  h im s e lf .7

B e fo r e  re le a s in g  p e r s o n n e l  r e c o r d s  to  a th ird  
p a r ty , a n  e m p lo y e r  m u s t  r e v ie w  it a n d  d e le te  
d is c ip l in a r y  re p o r ts ,  le t te r s  o f  r e p p r im a n d , o r  
o th e r  r e c o r d s  o f  d is c ip l in a r y  a c t io n  th a t a re  
m o r e  th a n  f o u r  y e a rs  o ld .  H o w e v e r ,  w h e r e  th e  
re le a se  is o r d e r e d  to  a p a r ty  in  a lega l a c t io n  o r  
a rb itra t io n , s u c h  r e c o r d s  m u s t  b e  d is c lo s e d .8

A n  e m p lo y e r  o r  f o r m e r  e m p lo y e r  c a n n o t  
d is c lo s e  a d is c ip l in a r y  r e p o r t ,  le t te r  o f  r e p r i­
m a n d , o r  o th e r  d is c ip l in a r y  a c t io n  to  th i r d  
p a rtie s , in c lu d in g  a p a r ty  w h o  is n o t  a  p a r t  o f  
th e  e m p lo y e r ’s o r g a n iz a t io n  o r  a p a r ty  w h o  is 
n o t  p a r t  o f  a la b o r  o r g a n iz a t io n  r e p re s e n tin g  
th e  e m p lo y e e , w i th o u t  p r o v id in g  w r it te n  n o t i c e  
t o  th e  e m p lo y e e . T h e  n o t i c e  m u s t  b e  b y  firs t-  
c la s s  m a il to  th e  e m p lo y e e ’s  la s t k n o w n  a d d re s s  
a n d  s h o u ld  b e  m a ile d  o n  o r  b e fo re  th e  d a te  th e  
in fo r m a t io n  is d is c lo s e d .  H o w e v e r ,  th e  e m ­
p lo y e r  m a y  d is c lo s e  in fo r m a t io n  w i th o u t  n o t i c e  
if:

( 1 )  th e  e m p lo y e e  h as s p e c i f i c a l ly  w a iv e d  w r i t ­
ten  n o t i c e  as p a r t  o f  a w r it te n ,  s ig n e d  e m p lo y ­
m e n t  a p p li ca t io n  w ith  a n o th e r  e m p lo y e r ;

(2 )  th e  d is c lo s u r e  is o r d e r e d  to  a  p a r ty  in  a 
lega l a c t io n  o r  a rb it ra t io n ; o r

( 3 )  in fo r m a t io n  is r e q u e s te d  b y  a  g o v e r n m e n t  
a g e n c y  as a re su lt  o f  a c la im  o r  c o m p la in t  b y  
a n  e m p lo y e e , o r  as a  r e s u lt  o f  a  c r im in a l  
in v e s t ig a t io n  b y  s u c h  a g e n cy ."

Iowa

E P - 2 1 , 905. H o w  an  e m p lo y e r  ca n  u se  p o ly ­
g ra p h  tests .

A n  e m p lo y e r  c a n n o t  r e q u ir e  a n  a p p li ca n t  fo r  
e m p lo y m e n t  o r  a c u r r e n t  e m p lo y e e  to  ta ke  a 
p o ly g ra p h  e x a m in a t io n  as a c o n d i t io n  o f  e m ­
p lo y m e n t .10

7. Ill RS c 48 § 2005.
8. Ill RS c 48 § 2008.
9. Ill RS c 48 § 2007.
10. Iowa CA §730.4. 
1. Kan SA 44-808(6).

K ansa s

*! E P - 2 1 , 910 . U n d e r  w h a t  c o n d i t io n s  ca n  in ­
fo r m a t io n  a b o u t  e m p lo y e e s  b e  g a th e re d .

I t  is u n la w fu l  fo r  a n  e m p lo y e r  t o  e m p lo y  a ny  
p e rs o n  to  sp y  o n  e m p lo y e e s  o r  th e ir  re p re s e n ta ­
tiv e s  w i th  re s p e c t  t o  th e ir  e x e r c is e  o f  a n y  rig h t 
c r e a te d  o r  a p p r o v e d  b y  th e  s ta tu te  g o v e rn in g  
e m p lo y e r -e m p lo y e e  r e la t io n s .1

Maine

*1 E P - 2 1 , 915 . U n d e r  w h a t  c o n d i t io n s  c a n  c o n ­
s u m e r  r e p o r t  in fo r m a t io n  a b o u t  e m p lo y e e s  be 
g a th e re d .

I f  a c o n s u m e r  r e p o r t in g  a g e n c y  fu r n is h e s  a 
c o n s u m e r  r e p o r t  to  a n  e m p lo y e r  f o r  u se  in  
d e te r m in in g  e lig ib ili ty  o r  s u ita b il ity  f o r  e m p lo y ­
m e n t .  p r o m o t io n ,  r e a s s ig n m e n t, o r  r e te n t io n  as 
a n  e m p lo y e e ,2 th e  e m p lo y e r  m u s t  g iv e  s ta tu to r y  
n o t i c e  t o  th e  in d iv id u a l.*

5[ E P - 2 1 , 91 6 . H o w  a n  e m p lo y e r  c a n  u se  p o ly ­
g ra p h  te s ts .

P o ly g r a p h  e x a m in a t io n s  m a y  n o t  b e  u se d  o r  
re fe rre d  to  f o r  h ir in g  o r  e m p lo y m e n t  p u rp o se s , 
w ith  th e  e x c e p t io n  o f  e m p lo y e e s  o f  o r  a p p li­
c a n ts  f o r  e m p lo y m e n t  w i th  la w  e n fo r c e m e n t  
a g e n c ie s . A n  e m p lo y e e  m a y , h o w e v e r ,  v o lu n ta ­
r ily  re q u e s t a  p o ly g r a p h  e x a m in a t io n  p r o v id e d  
th a t  th e  r e s u lt  is n o t  u se d  a g a in s t th e  e m p lo y e e , 
t h e  e m p lo y e e  is g iv e n  a  c o p y  o f  th e  s ta tu te  
g o v e r n in g  p o ly g r a p h  e x a m in a t io n s  a t th e  t im e  
th e  e x a m in a t io n  is r e q u e s te d , a n d  e i th e r  th e  
e x a m in a t io n  is r e c o r d e d  o r  a w itn e s s  o f  th e  
e m p lo y e e ’s  c h o i c e  is p re s e n t  d u r in g  th e  e x a m i­
n a t io n , o r  b o th ,  as th e  e m p lo y e e  requests."

U E P - 2 1 ,917 . H o w  a n  e m p lo y e r  c a n  u s e  c o n ­
s u m e r  r e p o r t  in fo r m a t io n  in  a p e rs o n n e l file .

D e n ia l  o f  a  b e n e fit  b y  a n  e m p lo y e r  based  
w h o l ly  o r  p a r t ly  o n  in fo r m a t io n  co n ta in e d  in  s 
c o n s u m e r  r e p o r t  o r  in v e s t ig a t iv e  c o n s u m e r  re ­
p o r t  f r o m  a c o n s u m e r  r e p o r t in g  a g e n c y  m u s t  be 
d is c lo s e d  in  w r it in g  to  th e  in d iv id u a l  a g a in s t 
w h o m  th e  a d v e rs e  a c t io n  h a s  b een  ta k e n .8

U EP-21,918. How an employee can gain 
access to a personnel file.

W h e n  p e r m it te d  o r  r e q u ir e d  b y  s ta tu te , r e ­
c o r d s  c o n ta in in g  s ta te  e m p lo y e e  p e rs o n a l in fo r -

2. 10 Me RSA § 1313 subd 3.
3. 10 Me RSA § 1314.
4. 32 Me RSA §7166.
5. 10 Me RSA § 1320 subd 1.
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W o rk e r P r iv r  *» « E P -2 1,927
m a t io n ,  s u c h  as p e r fo r m a n c e  e v a lu a t io n s ,  m a y  
b e  e x a m in e d  b y  th e  e m p lo y e e  to  w h o m  (h e y  
re la te .6 U p o n  w r it te n  re q u e s t, a n  e m p lo y e e ,  o r  
f o r m e r  e m p lo y e e ,  m u s t  b e  p r o v id e d  w ith  an  
o p p o r tu n i t y  to  re v ie w  h is  p e r s o n n e l tile .' T h e  
r e v ie w  m u s t  ta k e  p la ce  d u r in g  n o r m a l  o f f ic e  
h o u r s ,  a n d  th e  t im e  s p e n t  b y  an  e m p lo y e e  in  
r e v ie w in g  h is  file is n o t c o n s id e r e d  to  b e  w o rk  
t im e .8

A  p r iv a te  o r  fo r m e r  e m p lo y e e  is a ls o  e n t i t le d  
t o  r e v ie w  h is  p e rs o n n e l file, i f  a n y , u p o n  w r it te n  
re q u e s t  to  h is  e m p lo y e r .8 T h e  r e v ie w  ta k es  
p la ce  w h e r e  th e  p e rs o n n e l file s  a re  m a in ta in e d ,  
d u r in g  n o r m a l o ff ic e  h o u rs . H o w e v e r ,  th e  e m ­
p lo y e r  h a s  d is c r e t io n  to  a l lo w  th e  r e v ie w  a t a 
t im e  a n d  p la ce  m o r e  c o n v e n ie n t  fo r  th e  e m ­
p lo y e e .10

T r a n s c r ip t s ,  r e c o m m e n d a t io n s ,  a n d  o th e r  
d o c u m e n t s  s u b m it te d  in  s u p p o r t  o f  a n  a p p l i c a ­
t io n  fo r  t e a ch e r  c e r t i f i c a t io n  a n d  m a in ta in e d  in  
th e  o f f ic e  o f  th e  C o m m is s i o n e r  o f  E d u c a t i o n  
a n d  C u l t u r a l  S e r v i c e s  m a y  be m a d e  a v a ila b le  to  
in d iv id u a ls  a n d  th e ir  r e p re s e n ta t iv e s  w h o  r e ­
q u e s t  to  e x a m in e  th e ir  o w n  r e c o r d s .11 I n d i v id u ­
a ls  re q u e s t in g  c o p ie s  o f  th e ir  r e c o r d s  m u s t  b e a r  
th e  c o s t s  o f  c o p y in g  t h e m .12

A  c o n s u m e r  r e p o r t in g  a g e n c y  m a y  n o t  p r o ­
h ib it  an  e m p lo y e r  th a t o b ta in s  a c o n s u m e r  
r e p o r t  o r  in v e s t ig a t iv e  c o n s u m e r  r e p o r t  f r o m  
d is c lo s in g  th e  c o n t e n t  o f  th e  re p o r t ,  o t h e r  th a n  
m e d ica l  in fo r m a t io n  a n d  s o u r c e s  o f  in f o r m a ­
t io n ,  to  th e  in d iv id u a l  to  w h o m  it r e la te s .15

H E P - 2 1 , 91 9 . H o w  an  e m p lo y e r  c a n  d is c lo s e  
p e r s o n n e l r e c o r d s  to  o u ts id e r s .

A n  e m p lo y e r  th a t  o b ta in s  a c o n s u m e r  r e p o r t  
o r  in v e s t ig a t iv e  c o n s u m e r  re p o r t  f r o m  a c o n ­
s u m e r  r e p o r t in g  a g e n cy  is p r o h ib ite d  f r o m  d is ­
s e m in a t in g  th e  re p o r t  to  a n y  p e rs o n  o th e r  th a n  
th e  in d iv id u a l  w h o  is th e  s u b je c t  o f  th e  re p o r t ,  
w i th  th e  e x c e p t io n  o f  in fo r m a t io n  c o n ta in e d  in  
its  o w n  files as a re su lt o f  its  d i r e c t  e x p e r ie n c e  
w ith  th e  in d iv id u a l .14

b 5 Me RSA § 554.
7. 5 Me RSA § 638 (state emoloyees).

30 Me RSA § 64 subd 2 (county employees).
30 Me RSA § 2257 subd 2 (municipal employees).

8. 5 Me RSA § 638 (state employees).
30 Me RSA § 64 subd 2 (county employees).
30 Me RSA § 2257 subd 2 (municipal employees).

9. 26 Me RSA §631.
10. 26 Me RSA §631.
11. 20-A Me RSA § 13004 subd 2.C.

P a p e rs  re la tin g  to  e x a m in a t io n s  o r  e v a lu a ­
tio n s  o f  a p p l i c a n ts  f o r  p u b l i c  e m p lo y m e n t ,  a nd  
r e c o r d s  c o n ta in in g  e m p lo y e e  p e rs o n a l in fo r m a ­
t io n , s u c h  as p e r fo r m a n c e  e v a lu a t io n s ,  a re  c o n ­
f id e n tia l a n d  n o t  o p e n  to  p u b l i c  in s p e c t io n .  
H o w e v e r ,  i f  d is c ip l in a r y  a c t io n  is ta k e n , the  
fina l w r it te n  d e c is io n  r e la t in g  to  th a t  a c t io n  is 
n o  lo n g e r  c o n f id e n t ia l  a f te r  it is c o m p l e t e d .16

T r a n s c r ip t s ,  r e c o m m e n d a t io n s ,  a n d  o th e r  
d o c u m e n t s  s u b m it te d  in  s u p p o r t  o f  a n  a p p li c a ­
t io n  fo r  t e a ch e r  c e r t i f i c a t io n  a n d  m a in ta in e d  in  
th e  o f f i c e  o f  th e  C o m m is s i o n e r  o f  E d u c a t io n  
a n d  C u l t u r a l  S e r v i c e s  m u s t  b e  c o n f id e n t ia l  a nd  
m a y  b e  m a d e  a va ila b le  o n ly  to  s c h o o l  b o a rd s , 
s u p e r in te n d a n ts ,  a n d  a u th o r iz e d  D e p a r t m e n t  o f  
E d u c a t i o n  a n d  C u l t u r a l  S e r v i c e s  p e r s o n n e l .16

Maryland

*1 E P - 2 1 , 9 2 6 . W h a t  a n  e m p lo y e r  c a n  a sk  an  
a p p li ca n t .

A n  e m p lo y e r  m a y  n o t r e q u ir e  a n  a p p l i c a n t  to  
a n s w e r  a n y  w r it te n  o r  o ra l q u e s t io n s  p e r ta in in g  
to  a n y  p h y s ica l,  p s y c h o lo g ic a l ,  o r  p s y c h ia t r i c  
illn ess, d is a b ili ty ,  h a n d ica p ,  o r  t r e a tm e n t  th a t 
d o e s  n o t  b e a r  a d i r e c t  a n d  t im e ly  r e la t io n s h ip  
to  th e  a p p l i c a n t ’s fitn e ss  o r  c a p a c i t y  t o  p ro p e r ly  
p e r fo r m  th e  a c t iv i t ie s  o r  r e s p o n s ib il i t ie s  o f  th e  
d e s ire d  p o s i t io n .17 H o w e v e r ,  a p r o p e r  m e d ica l  
e v a lu a t io n  b y  a p h y s ic ia n  fo r  th e  p u r p o s e  o f  
a ssess in g  a n  a p p li c a n t 's  a b il i ty  to  p e r fo r m  a jo b  
is n o t  p r o h ib i t e d .16

H E P - 2 1 , 9 2 7 . H o w  a n  e m p lo y e r  c a n  u s e  p o ly ­
g ra p h  o r  s im ila r  te s ts .

A n  e m p lo y e r ,  o th e r  th a n  th e  fe d e ra l g o v e r n ­
m e n t  o r  its  a g e n c ie s , m a y  n o t  d e m a n d  o r  
r e q u ir e  a n y  a p p li ca n t  fo r  e m p lo y m e n t  o r  a n y  
e m p lo y e e  to  s u b m it  to  a p o ly g r a p h , lie  d e te c to r ,  
o r  s im ila r  test o r  e x a m in a t io n  as a c o n d i t io n  o f  
e m p lo y m e n t  ov  c o n t in u e d  e m p lo y m e n t .18

A l l  a p p l i ca t io n s  fo r  e m p lo y m e n t  m u s t  c o n -

12. 20-A Me RSA § 13004 subd 3.
13. 20 MeSA § 1320 subd 3.
14. 20 Me RSA § 1320 subd 3.
15. 5 Me RSA § 554 (state government classified service). 

30 Me RSA § 64 subd I (county employees).
30 Me RSA § 2257 subd I (municipal employees).

16. 20-A Me RSA § 13004 subd 2.
17. Md AC Art 100 § 95A(a).
18. Md AC Art 100 § 95A(b).
19. M DACArt 100 § 95(b).
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I  --------

Em p loyer P rac tices
ta in  a s ta tu to r y  . i t i c c  r e g a rd in g  p o ly g r a p h  
e x a m in a t io n s  se t o u t  in  b o ld  fa ce  u p p e r  c a s e  
ty p e  a n d  s e p a ra te ly  a c k n o w le d g e d  by  th e  s ig n a ­
tu r e  o f  th e  a p p l i c a n t . *

Massachusetts

<! E P - 2 1 , 9 3 0 . U n d e r  w h a t c o n d i t io n s  c u n  c o n ­
s u m e r  r e p o r t  in fo r m a t io n  a h o u t  e m p lo y e e s  b e  
g a th e re d .

A n  e m p lo y e r  th a t p r o c u r e s  o r  c a u s e s  th e  
p r e p a r a t io n  o f  a n  in v e s t ig a t iv e  c o n s u m e r  re p o r t  
o n  a n y  in d iv id u a l  m u s t  g iv e  s ta tu to r y  d i s c l o ­
s u r e  to  th e  in d iv id u a l .21

A  c o n s u m e r  r e p o r t in g  a g e n c y  m a y  fu r n is h  a 
c o n s u m e r  r e p o r t  to  a n y  p e r s o n  th e  a g e n c y  
b e lie v e s  w il l  u se  th e  in fo r m a t io n  fo r  e m p lo y ­
m e n t  p u r p o s e s .22

*1 E P - 2 1 , 9 3 1 . H o w  an  e m p lo y e r  ca n  u se  p o l y ­
g ra p h  te s ts .

I t  is u n la w fu l  fo r  a n y  e m p lo y e r  to  s u b je c t  
a n y  e m p lo y e e  o r  a p p li ca n t ,  in c lu d in g  a n y  p e r ­
s o n  a p p ly in g  fo r  e m p lo y m e n t  as a p o l i c e  o f f ic e r ,  
to  a lie  d e 'e c t o r  test, o r  t o  re q u e s t ,  d i r e c t l y  o r  
in d i r e c t ly ,  th a t  a  lie d e t e c t o r  test b e  ta k en . 
M o r e o v e r ,  a ll a p p l i c a t io n s  fo r  e m p lo y m e n t  in  
M a s s a c h u s e t t s  m u s t  c o n ta in  a c le a r ly  le g ib le  
n o t i c e  r e g a rd in g  th e  u n la w fu l  c h a r a c t e r  o f  lie  
d e t e c t o r  te s ts  in  th e  sta te . A  lie  d e t e c t o r  te st 
m e a n s  a n y  test u t i l iz in g  a p o ly g r a p h  o r  a n y  
o t h e r  d e v ic e ,  m e c h a n is m ,  in s t r u m e n t  o r  w r i t t e n  
e x a m in a t io n ,  th a t  is o p e r a te d  o r  th e  r e s u lts  o f  
w h i c h  a r c  u se d  o r  in te rp re te d  b y  a n  e x a m in e r  
f o r  th e  p u r p o s e  o f  d e te c t in g  d e c e p t io n .23

ff E P - 2 1 , 9 3 1 .5 . H o w  a n  e m p lo y e r  c a n  u se  
te s ts  fo r  A I D S .

I t  is u n la w fu l  fo r  an  e m p lo y e r  to  r e q u ir e  
H T L V - I I I  a n t ib o d y  o r  a n t ig e n  ( A I D S )  te s ts  as 
a c o n d i t io n  o f  e m p lo y m e n t .23-1

<1 E P - 2 1 , 93 2 . H o w  an e m p lo y e r  ca n  u se  c o n ­
s u m e r  r e p o r t  in fo r m a t io n  in  a  p e r s o n n e l file .

D i s c lo s u r e  is r e q u ir e d  i f  e m p lo y m e n t  is d e ­
n ie d  o r  te r m in a te d  w h o l ly  o r  p a r t ly  b e ca u s e  o f  
in fo r m a t io n  c o n ta in e d  in  a  c o n s u m e r  c r e d i t  
r e p o r t .22

f  EP-21,9—•• How aa employee caa gain 
kcccm to coniunwr w  ■epical reporta.'

W ith in  a rea so n a b le  |>eriod o f  t im e  a f te r  an  
in d iv id u a l  r e ce iv e s  d is c lo s u r e  tha t an  e m p lo y e r  
h as  p r o c u r e d  o r  ca u s e d  th e  p re p a ra t io n  o f  an  
in v e s t ig a t iv e  c o n s u m e r  re p o r t  o n  th e  in d iv id u a l ,  
a c o m p le t e  a n d  a c c u r a te  d is c lo s u r e  o f  th e  n a ­
tu r e  a n d  s c o p e  o f  th e  in v e s t ig a t io n  re q u e s te d  
m a y  be o b ta in e d .24 T h e  in d iv id u a l m a y  a lso  
o b ta in  f r o m  a c o n s u m e r  r e p o r t in g  a g e n c y  d e a r  
a n d  a c c u r a t e  d is c lo s u r e  o f  a n y  c o n s u m e r  r e p o r t  
o n  th e  in d iv id u a l  th a t th e  a g e n c y  h as fu r n is h e d  
fo r  e m p lo y m e n t  p u rp o s e s  w ith in  tw o  y e a rs  
p r e c e d in g  th e  re q u e s t.'

I f  a n  e m p lo y e r  re q u ire s  a p h y s ica l e x a m in a ­
tio n  o f  a n  e m p lo y e e ,  th e  e m p lo y e e  is e n t i t le d ,  
u p o n  re q u e s t ,  to  be  fu r n is h e d  w ith  a  c o p y  o f  
th e  m e d ic a l  r e p o r t  fo l lo w in g  th e  e x a m in a t io n .2

H EP-21,934. How an employee can correct V 
or remove information from a personnel file.

I f  th e r e  is a d is a g re e m e n t b e tw e e n  a n  e m ­
p lo y e e  a n d  h is  e m p lo y e r  o v e r  a n y  in fo r m a t io n  
co n ta in e d  in  th e  e m p lo y e e 's  p e rs o n n e l r e c o r d ,  
th e  e m p lo y e r  a n d  e m p lo y e e  m a y  m u tu a l ly  a g ree  
o n  a r e m o v a l  o r  c o r r e c t io n  o f  th e  in fo r m a t io n .  
I f  th e y  c a n n o t  ag ree , th e  e m p lo y e e  m a y  s u b m it  
a w r it te n  s ta te m e n t  e x p la in in g  th e  e m p lo y e e ’s 
p o s it io n , a n d  th a t  s ta te m e n t b e co m e s  a p a r t  o f  
th e  e m p lo y e e ’s p e rs o n n e l r e c o r d .  T h e  e m p lo y e r  
m u s t  in c lu d e  th a t  s ta te m e n t  w h e n e v e r  it t r a n s ­
m its  in fo r m a t io n  in  th a t p e rs o n n e l r e c o r d  t o  a 
th i r d  p a r ty  as lo n g  as th e  o r ig in a l in fo r m a t io n  
r e m a in s  p a r t  o f  th e  file. I f  a n  e m p lo y e r  p la ce s  
in  a p e r s o n n e l  r e c o r d  a n y  in fo r m a t io n  th a t  it 
k n e w  o r  s h o u ld  h a v e  k n o w n  to  be  fa lse , th e  
e m p lo y e e  h a s  a r ig h t  th r o u g h  p r o c e d u r e s  a u ­
th o r iz e d  b y  a c o l le c t i v e  b a rg a in in g  a g re e m e n t ,  
o th e r  p e r s o n n e l p r o c e d u r e s ,  o r  ju d i c ia l  p r o c e s s  
t o  h a v e  th a t  in fo r m a t io n  d e le te d  f r o m  th e  r e c ­
o r d .21

H EP-21,934.3. How an employee can gain 
access to personnel records.

A n  e m p lo y e r  m u  * p r o v id e  a n y  e m p lo y e e  
w h o  m a k e s  a w r it te n  re q u e s t to  r e v ie w  h is  
p e r s o n n e l r e c o r d  w ith  an o p p o r tu n i t y  f o r  s u c h  
a re v ie w . T h e  re v ie w  m u s t  o c c u r  a t th e  p la c e  o f

20. MD AC An ICO § 95(c), 24. Mass ALM c 93 § 62(a).
21. Mass ALM c 93 § 53(a). 25. Mass ALM c 93 § 53(b).
22. Mass ALM c 93 § 51(3)(b). I. Mass ALM c 93 § 56.
23. Mass ALM c 149 § I9B. 2. Mass ALM c 149 § I9A.
23.1. Mass ALM c 111 § 70(F). 2.1. Mass ALM c 149 § 52C.
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W o rk e r P r iv a c y 11 EP-21,938
e m p lo y m e n t  c u r i n g  n o r m a l b u s in e ss  h o u rs . 
A ls o ,  th e  e m p lo y e r  m u s t  p r o v id e  th e  e m p lo y e e  
w ith  a c o p y  o f  h is  p e rs o n n e l r e c o r d  i f  th e  
e m p lo y e e  s u b m it s  a w r it te n  re q u e s t fo r  it In  
th is  c o n t e x t ,  a “ p e r s o n n e l r e c o r d "  d o e s  n o t 
in c lu d e  in fo r m a t io n  o f  a p e rs o n a l n a tu re  o n  
s o m e o n e  o th e r  th a n  th e  e m p lo y e e ,  i f  d is c lo s u r e  
o f  th e  in fo r m a t io n  w o u ld  c o n s t i tu t e  a c le a r ly  
u n w a r r a n te d  in v a s io n  o f  th e  o th e r  p e rs o n 's  
p r i v a c y .23

M ichigan

21 E P - 2 1 , 93 5 . U n d e r  w h a t c o n d i t io n s  ca n  In ­
fo r m a t io n  a b o u t  a n  e m p lo y e e ’s n o n e m p lo y m e n t  
a c t iv i t ie s  be  g a th e re d .

A n  e m p lo y e r  m u s t  n o t  g u th c r  o r  k e e p  a 
r e c o r d  o f  an  e m p lo y e e 's  a s s o c ia t io n s , p o l it ica l  
a c t iv i t ie s ,  o r  o th e r  n o n e m p lo y m e n t  a c t iv it ie s ,  
u n le s s  th e  in fo r m a t io n  is s u b m it te d  in w r it in g  
b y  o r  a u th o r iz e d  to  be  k ep t o r  g a th e re d , m  
w r it in g ,  b y  th e  e m p lo y e e  to  th e  e m p lo y e r ,  oir 
th e  a c t iv i t ie s  o c c u r  o n  th e  e m p lo y e r s  p re m is e ,  
o r  d u r in g  th e  e m p lo y e e 's  w o r k in g  h o u r s  and  
in te r fe r e  w ith  th e  e m p lo y e e 's  d u t ie s  o r  duties) o f  
o t h e r  e m p lo y e e s .3 I f  a r e c o r d  o f  s u c h  n o n c m -  
p lo y m c n t  a c t iv i t ie s  is k ep t as p e rm it te d ,  it m u s t  
b e  p a r t  o f  th e  p e r s o n n e l r e c o r d .4

H o w e v e r ,  w h e n  a n  e m p lo y e r  h as  r c a s o n a t l r  
c a u s e  to  b e lie ve  th a t  an  e m p lo y e e  is e n g a g e d  in  
c r im in a l  a c t iv i t y  th a t  m a y  re su lt  in  loss o r  
d a m a g e  to  th e  e m p lo y e r 's  p r o p e r ty  o r  d i s r u p ­
t io n  o f  th e  e m p lo y e r ’s b u s in e ss  o p e ia l io n ,  a n d  
th e  e m p lo y e r  is e n g a g e d  in  an  in v e s t ig a t io n , a 
s e p a ra te  file o f  in fo r m a t io n  re la tin g  to  th e  
in v e s t ig a t io n  m a y  b e  k ep t. U p o n  c o m p le t io n  o f  
th e  in v e s t ig a t io n , o r  a fte r  tw o  yea rs , w h ic h e v e r  
c o m e s  firs t, th e  e m p lo y e e  m u s t  b e  n o t if ie d  o f  
th e  in v e s t ig a t io n . U p o n  c o m p le t io n  o f  th e  in ­
v e s t ig a t io n ,  i f  d is c ip l in a r y  a c t io n  is n o t  ta k en , 
th e  in v e s t ig a t iv e  file  a n d  a ll c o p ie s  o f  th e  m a te ­
ria l in  it m u s t  b e  d e s t r o y e d . ’

I f  a n  e m p lo y e r  is a c r im in a l  ju s t i c e  a g e n cy  
in v o lv e d  in  th e  in v e s t ig a t io n  o f  an  a lle g e d  c r i m ­
in a l a c t iv i t y  o r  th e  v io la t io n  o f  an  a g e n c y  ru le  
b y  a n  e m p lo y e e ,  a  se p a ra te  c o n f id e n t ia l  file 
m u s t  be  k e p t, a n d , u p o n  c o m p le t io n  o f  th e

in v e s t ig a t io n ,  i f  d is c ip l in a r y  a c t io n  is n o t  ta k en , 
th e  e m p lo y e e  m u s t  b e  n o tifie d .*  I f  th e  in v e s t ig a ­
t io n  re v e a ls  th u t th e  a lle g a tio n s  a r c  u n fo u n d e d  
o r  u n s u b s ta n t ia te d ,  o r  i f  d is c ip l in a r y  a c t io n  is 
n o t ta k en , th e  se p a ra te  tile m us if c o n ta in  a 
n o ta t io n  o f  th e  fin a l d is p o s it io n  o f  tno  in v e s t ig a ­
t io n . ’

*1 E P - 2 1 , 9 3 6 . H o w  an  i-m p lo s e r  c a n  u se  p o ly -  
g ru p h , v o i c e  s t r e s s  a n a ly s is , o r  s im ila r  te s ts .

T h e  o p p o r tu n i t y  to  re fu se  to  ta k e  p o ly g ra p h ,  
p s y c h o lo g i c a l  s tre s s  e v a lu a t io n ,  o r  s im ila r  te sts  
in  e m p lo y m e n t  s i tu a t io n s  is a c i v i l  r ig h t . '  F u r ­
th e r m o r e ,  th e  u se  o f  p o ly g ra p h  e x a m in a t io n s  as 
a c o n d i t io n  o f  e m p lo y m e n t ,  p r o m o t io n ,  o r  
c h a n g e  in  s ta tu s  o f  e m p lo y m e n t ,  o r  as an  
e x p re s s  o r  im p lie d  c o n d i t io n  o f  a b en e fit o r  
p r iv i le g e  o f  e m p lo y m e n t ,  is p ro h ib ite d .*

1) EP-21,937. How an employee can correct 
or remove Information from a personae! file.

Ilf th e r e  is a d is a g re e m e n t w ith  in fo r m a t io n  
co n ta in e d  in  a p e r s o n n e l r e c o r d ,  r e m o v a l  o r  
c o r r e c t io n  m a y  be m u tu a l ly  a g re e d  u p o n  b y  th e  
e m p lo y e r  a n d  the  e m p lo y e e . I f  a n  a g re e m e n t is 
n o t  r e a ch e d ,  th e  e m p lo y e e  m a y  s u b m it  a w r i t ­
te n  s ta te m e n t  e x p la in in g  h is  p o s i t io n .10

H E F - 2 1,938. H o w  a n  e m p lo y e r  c a n  u se  p e r ­
s o n n e l  r e c o r d  in fo r m a t io n .

It is u n la w fu l  t o  d is c ip l in e  o r  d is c h a r g e  a 
ra ilro a d  e m p lo y e e  b a sed  o n  th e  r e p o r t  o f  a 
s p e c ia l  a g e n t, d e te c t iv e ,  o r  s p o t te r  th a t  in v o lv e s  
a q u e s t io n  o f  in te g r i ty ,  h o n e s ty , o r  b r e a ch  o f  
a n y  e m p lo y e r  ru le , u n le s s  th e  e m p lo y e r  g iv e s  
n o t i c e  to  th e  e m p lo y e e  a n d  g ra n ts  a  h e a r in g  
u p o n  re q u e s t .  A t  th e  h ea r in g , th e  e m p lo y e r  
m u s t  s ta te  s p e c i f i c  ch a rg e s , a n d  th e  a c c u s e d  
e m p lo y e e  h a s  th e  r ig h t to  c r o s s -e x a m in e  th e  
p e r s o n  m a k in g  th e  re p o r t  a n d  to  e m p lo y  c o u n ­
se l."

I f  th e  in v e s t ig a t io n  b y  a c r im in a l  ju s t i c e  
a g e n c y  o f  a n  a lle g e d  c r im in a l  a c t iv i t y  o r  v io la ­
t io n  o f  an  a g e n c y  ru le  b y  an  e m p lo y e e  re v e a ls  
th a t  th e  a lle g a t io n s  a re  u n s u b s ta n t ia te d , o r  i f  
d is c ip l in a r y  a c t io n  is n o t ta ken , in fo r m a t io n  in 
th e  s e p a ra te  c o n f id e n t ia l  file re la t in g  to  th e  
in v e s t ig a t io n  m u s t  n o t be  u sed  in a n y  fu tu r e

2.2. Mass ALM c 149 § 52C.
3. Mich LA § 423.508(1).
4. Mich LA § 423.508(2).
5. Mich LA §423.509(1).
6. Mich LA § 423 509(2).

7 Mich LA § 423.509(2).
8. Mich LA § 37.2102(1).
9. Mich LA § 37.203.
10. Mich LA §423.505.
11. Mich LA § 750.519.
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U E P -21,938 Em p loye r P ractices
c o n s id e r a t io n  p r o m o t io n ,  tra n s fe r , a d d i­
tio n a l c o m p e n s a t io n ,  o r  d is c ip l in a r y  a c t io n . '1

P e r s o n n e l r e c o r d  in fo r m a t io n  tha t w as n o t 
in c lu d e d  in  (h e  r e c o r d ,  b u t th a t s h o u ld  h a v e  
b een  in c lu d e d ,  m a y  n o t  b e  L i e d  b y  a n  e m p lo y e r  
in  a ju d i c ia l  o r  q u a s i ju d ic ia l  p ro c e e d in g ,  u n less, 
in  th e  o p in io n  o f  th e  ju d g e  o r  h e a r in g  o ff ic e r , 
lh e  in fo r m a t io n  w as n o t in te n t io n a l ly  e x c lu d e d . 
F u r th e r m o r e ,  th e  e m p lo y e e  m u s t  a g re e  to  s u c h  
u se  o r  h a v e  b een  g iv e n  a re a so n a b le  t im e  to  
r e v ie w  th e  in fo r m a t io n .13 M a te r ia l  th a t s h o u ld  
h a v e  b een  in c lu d e d  m u s t  be  u se d  at th e  re q u e s t 
o f  th e  e m p lo y e e .'*

H EP-21,939. How an employee can gain 
accesa to personnel records.

A n  e m p lo y e e  is e n t i t le d  to  r e v ie w  h is  p e r s o n ­
n e l r e c o r d ,  u p o n  w r it te n  re q u e s t at re a so n a b le  
in te rv a ls , at a lo c a t io n  re a so n a b ly  n e a r  h is  
p la ce  o f  e m p lo y m e n t  a n d  d u r in g  n o r m a l o ff ic e  
h o u rs , '*  R e v ie w  m a y  b e  a llo w e d  at a t im e  o r  
lo c a t io n  m o re  c o n v e n ie n t  to  th e  e m p lo y e e . 
W h e r e  re v ie w  d u r in g  n o r m a l  o f f ic e  h o u r s  w o u ld  
re q u ir e  t im e  o ff, s o m e  o th e r  re a so n a b le  t im e  
m u s t  b e  p ro v id e d . '*  I f  a n  e m p lo y e e  d e m o n ­
s tra te s  an  in a b i lity  to  r e v ie w  th e  p e rs o n n e l 
r e c o r d  a t th e  e m p lo y in g  u n it, th e  e m p lo y e r  
m u s t  m a il a c o p y  o f  th e  re q u e s te d  r e c o r d  to  th e  
e m p lo y e e ,  u p o n  w r it te n  r e q u e s t . '7 A f t e r  th e  
re v ie w , th e  e m p lo y e e  m a y  o b ta in  a c o p y  o f  
in fo r m a t io n ,  b u t an  e m p lo y e r  m a y  c h a r g e  a fee 
f o r  p r o v id in g  th e  c o p y ,  l im ite d  to  th e  a c tu a l 
c o s t  o f  d u p l i c a t in g  th e  in fo r m a t io n . '8

81 EP-21,940. H o w  an employer can disclose 

personnel records to outsiders.

A n  e m p lo y e r  o r  f o r m e r  e m p lo y e r  m u s t  n o t 
d iv u lg e  a d is c ip l in a r y  r e p o r t ,  le t te r  o f  r e p r i­
m a n d , o r  o th e r  d is c ip l in a r y  a c t io n  to  a th ird  
p a r ty , to  a p a r ty  w h o  is n o t  a p a rt o f  th e  
e m p lo y e r 's  o rg a n iz a t io n ,  o r  to  a p a r ty  w h o  is 
n o t a p a rt o f  a la b o r  o r g a n iz a t io n  re p re s e n tin g
th e  e m p lo y e e , w i th o u t  p r io r  w r it te n  n o t i c e  to
th e  e m p lo y e e  b y  f ir s t- c la s s  m a il to  h is  last
k n o w n  a d d ress . H o w e v e r ,  th is  r e q u ir e m e n t  d o e s  
n o t  a p p ly  i f  th e  e m p lo y e e  has s p e c i f i c a l ly

12. Mich LA §423.509(2).
13. Mich LA § 423.502.
14. Mich LA §423.502.
15. Mich LA § 423.503.
16. Mich LA §423.503.
17. Mich LA §423.504.
18. Mich LA § 423.504.

w a iv e d  w r  i n o t i c e  a s  p a n  o f  a w r itte n , 
s ig n e d  e m p lo y m e n t  a p p li ca t io n  w ith  a n o th e r  
e m p lo y e r ,  th e  d is c lo s u r e  is o r d e r e d  in  a legal 
a c t io n  o r  a r b it r a t io n ,  o r  in fo r m a t io n  is re ­
q u e s te d  b y  a g o v e r n m e n t  a g e n c y  as a re su lt o f  
a c la im  o r  c o m p la in t  b y  th e  e m p lo y e e ."

A n  e m p lo y e r  m u s t  r e v ie w  a p e rs o n n e l r e co rd  
b e fo re  re le a s in g  in fo r m a t io n  to  a th ird  p a rty  
a n d  m u s t  d e le te  d is c ip l in a r y  r e p o n s ,  le tte rs  o f  
r e p r im a n d ,  o r  o th e r  r e c o r d s  o f  d is c ip l in a r y  
a c t io n  th a t a re  m o r e  th a n  fo u r  y e a rs  o ld , un less  
th e  re lea se  is o r d e r e d  in  a lega l a c t io n  o r  
a r b i t r a t io n .M

I f  an  e m p lo y e e  s u b m its  a w r it te n  s ta te m e n t  
e x p la in in g  d is a g re e m e n t  w ith  in fo r m a t io n  c o n ­
ta in e d  in  a p e r s o n n e l r e c o r d ,  th e  s ta te m e n t 
m u s t  b e  in c lu d e d  w h e n  th e  r e c o r d  is d iv u lg e d  
to  a th i r d  p a r ty , as lo n g  as th e  o r ig in a l in fo r ­
m a t io n  is p a r t  o f  th e  file .1'

Minnesota

<1 E P - 2 1,945. U n d e r  what conditions can 

medical information about employees be gath­

ered.

A n  e m p lo y e r ,  e m p lo y m e n t  a g e n cy ,  o r  la b o r 
o r g a n iz a t io n  c a n ,  w i th  th e  c o n s e n t  o f  th e  e m ­
p lo y e e , o b ta in  a d d it io n a l  m e d ica l  in fo r m a t io n  
fo r  th e  p u rp o s e s  o f  e s ta b lis h in g  a n  e m p lo y e e  
h e a lth  r e c o r d .”

*1 EP-21,946. H o w  an employer can use poly­

graph, voice stress analysis, or similar tests.

It  is  u n la w fu l  to  d i r e c t l y  o r  in d i r e c t ly  s o l ic i t  
o r  r e q u ir e  a p o ly g r a p h ,  v o i c e  s tre s s  a n a ly s is , o r  
a n y  te s t p u r p o r t in g  to  te s t th e  h o n e s ty  o f  a n y  
e m p lo y e e  o r  p r o s p e c t i v e  e m p lo y e e .  I t  is a lso  
u n la w fu l  t o  se ll o r  in te r p r e t  a test th a t  h as  been  
u n la w fu l ly  s o l i c i t e d  o r  r e q u ire d . I f  a n  e m p lo y e e  
re q u e s ts  a p o ly g r a p h  test, th e  e m p lo y e r  o r  
agen t a d m in is te r in g  th e  le s t m u s t  in fo r m  h im  
th a t ta k in g  th e  test is v o lu n ta r y .11 R e s u l t s  o f  a 
p o ly g r a p h  te s t  ta k e n  at a n  e m p lo y e e 's  req u es t 
m a y  be d is c lo s e d  o n ly  to  p e rs o n s  a u th o r iz e d  by  
th e  e m p lo y e e .14

T h e  s ta te  S u p r e m e  C o u r t  has h e ld  th a t th e

19. Mich LA § 423.506.
20. Mich LA §423.507.
21. Mich LA §423.505.
22. Minn SA § 363.02 subd l(7)(ii).
23. Minn SA § 181.75 subd I.
24. Minn SA § 181.76.
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W o rk e r P r iv a c y 11 EP-21,956
a b o v e  s ta tu te  d o e s  n o t  v io la te  th e  C o n s t i t u ­
t io n .144

Montana

41 E P - 2 1 , 950 . Hew  an  e m p lo y e r  c a n  u se  p o ly  - 
g ra p h , v o i c e  s t r e s s  a n a ly s is ,  o r  s im i la r  te s ts .

N o  p e r s o n  o r  b u s in e s s  e n t i t y  m a y  re q u ir e  
^  a n y  p e r s o n  to  ta k e  a p o ly g r a p h  te s t  o r  a n y  

f o r m  o f  a m e c h a n ic a l  lie  d e t e c t o r  te st as a 
c o n d i t io n  fo r  e m p lo y m e n t  o r  c o n t in u a t io n  o f  
e m p lo y m e n t .1

N o  p e rs o n  o r  b u s in e s s  e n t i t y  m a y  re q u ire  
a n y  p e r s o n  to  s u b m it  to  a b lo o d  o r  u r in e  test as 
a c o n d i t io n  fo r  e m p lo y m e n t ,  e x c e p t  c m p lo y -  
m e n t  in  h a z a r d o u s  w o r k  e n v i r o n m e n ts  o r  in  
jo b s  th e  p r im a r y  r e s p o n s ib i l i ty  o f  w h i c h  is 
s e c u r i t y ,  p u b l i c  sa fe ty , o r  f id u c ia r y  r e s p o n s ib i l ­
i t y ,u  S im ila r ly ,  n o  p e r s o n  o r  b u s in e s s  e n t i t y  
m a y  r e q u ir e  a n y  e m p lo y e e  to  s u b m i t  t o  a b lo o d  
o r  u r in e  test as a c o n d i t io n  fo r  c o n t in u a t io n  o f  
e m p lo y m e n t ,  u n le s s  th e  e m p lo y e r  h a s  re a s o n  to  
b e lie v e  th a t  th e  e m p lo y e e ’s fa c u l t ie s  a re  im ­
p a ire d  o n  th e  jo b  as a r e s u lt  o f  a l c o h o l  c o n ­
s u m p t io n  o r  illega l d r u g  u s e .1-2 

A ls o ,  p r io r  to  th e  a d m in is t r a t io n  o f  a  d r u g  o r  
a l c o h o l  test, th e  e m p lo y e r  m u s t  a d o p t  a  w r it te n  
te s t in g  p r o c e d u r e  a n d  m a k e  it  a v a ila b le  t o  a ll 
p e r s o n s  s u b je c t  to  te s tin g . T h i s  p r o c e d u r e  m u s t  
c a l l  fo r :

d if fe re n t  te s tin g  p r o c e d u r e s  b e fo re  ju d g in g  a 
test p o s it iv e ; a n d

(6 )  p ro h ib it io n  o f  th e  re le ase  o f  te s t resu lts , 
e x c e p t  as a u th o r iz e d  b y  th e  p e r s o n  te s te d  o r  as 
r e q u ire d  b y  a c o u r t . 1-3

A n  e m p lo y e r  m a y  n o t  ta k e  a n y  a d v e rse  
a c t io n  a g a in s t a s u b je c t  o f  a d r u g  o r  a l c o h o l  
test i f  th a t  p e rs o n  p re s e n ts  a re a so n a b le  e x p la ­
n a t io n  o r  m e d ica l o p in io n  in d ic a t in g  th a t th e  
re su lts  o f  th e  test w e ie  n o t  ca u s e d  b y  a lc o h o l  
c o n s u m p t io n  o r  illeg a l d r u g  u s e .1-4

*1 E P - 2 1 , 952. H o w  th e  s u b je c t  o f  a  d ru g  o r  
a l c o h o l  te s t  ca n  g a in  a c c e s s  to  th e  te s t 's  r e s u lts  
a nd  a n  o p p o r tu n ity  to  s u p p ly  o th e r  t e s t  r e s u lts .

A n y  e m p lo y e r  th a t  c o n d u c t s  a  d r u g  o r  a l c o ­
h o l te s t o n  an  e m p lo y e e  o r  a p p l i c a n t  m u s t  g iv e  
a c o p y  o f  th e  te s t re su lts  to  th e  p e r s o n  tes ted  
a n d  p r o v id e  h im  th e  o p p o r tu n i ty ,  a t th e  e x ­
p e n se  o f  th e  p e rs o n  r e q u ir in g  t h e  test, t o  o b ta in  
a c o n f i r m a t iv e  test b y  a n  in d e p e n d e n t  la b o ra ­
to r y  s e le c te d  b y  th e  p e rs o n  te s ted . A ls o ,  th e  
p e rs o n  te s te d  m u s t  be  g iv e n  a n  o p p o r tu n i t y  to  
re b u t  o r  e x p la in  th e  re s u lts  o f  e ith e r  o r  b o th
te s ts .1-5«

Nebraska

H E P - 2 1 ,955. U n d e r  w h a t  c o n d i t io n s  ca n  
m e d ica l  in fo r m a t io n  a b o u t  e m p lo y e e s  b e  g a th ­
e re d .

W h e n  an  e m p lo y e r  r e q u e s ts  a n  a p p l i c a n t  fo r  
e m p lo y m e n t  to  s u b m it  to  a m e d ic a l  e x a m in a ­
t io n , th e  e m p lo y e r  m u s t  p a y  th e  c o s t  o f  th e  
e x a m in a t io n .2 H o w e v e r ,  th is  r u le  d o e s  n o t  a p ­
p ly  to  th e  s ta te  o r  a n y  s u b d iv is io n  o f  th e  s ta te .3

1! E P - 2 1 , 956. H o w  a n  e m p lo y e r  c a n  u se  p o ly ­
g ra p h , v o i c e  s tre s s  a n a ly s is ,  o r  s im i la r  te s ts .

N o  e m p lo y e r  o r  p r o s p e c t iv e  e m p lo y e r  m a y  
re q u ire , as a c o n d i t io n  o f  e m p lo y m e n t  o r  c o n ­
t in u e d  e m p lo y m e n t ,  th a t a p e r s o n  s u b m it  to  a 
t r u th  a n d  d e ce p t io n  e x a m in a t io n ,  u n le s s  th e  
e m p lo y m e n t  in v o lv e s  p u b l i c  la w  e n fo r c e m e n t .4 
T h i s  d o e s  n o t  p ro h ib it  a n  e m p lo y e r  f r o m  a sk in g  
a n  e m p lo y e e  o r  a p p li ca n t  to  s u b m it  to  a t r u th  
a n d  d e c e p t io n  e x a m in a t io n  i f  a ll o f  c e r ta in

1.4. Mom CA 39-2-304<4).
1.5. Mon; CA 39-2-304(3).
2. Neb RS §43-221.
3. Neb RS § 48-223.
4. Neb RS § 81-1932.

( 1 )  c o l l e c t i o n  o f  e a c h  b lo o d  o r  u r in e  s p e c i ­
m e n  in  a m a n n e r  th a t  m in im iz e s  in v a s io n  o f  
p e rs o n a l p r i v a c y  w h ile  e n s u r in g  th e  in te g r i t y  o f  
th e  c o l l e c t i o n  p ro ce s s ;

(2 ) c o l I e c t i o n  o f  a q u a n t i t y  o f  s p e c im e n s  su ff i­
c i e n t  to  ensure- th e  a d m in is t r a t io n  o f  s e v e ra l 
tests ;

(3 )  c o l le c t i o n ,  s to ra g e , a n d  t r a n s p o r ta t io n  o f  
th e  s p e c im e n s  in  t a m p e r - p r o o f  c o n ta in e r s ;

( 4 )  a d o p t io n  o f  c h a in - o f - c u s t o d y  d o c u m e n t a ­
t io n  p r o c e d u r e s  id e n t i fy in g  h o w  e a c h  s p e c im e n  
w a s  h a n d le d  a n d  te sted ;

( 5 )  v e r i f i ca t io n  o f  test r e s u lts  b y  tw o  o r  m o r e

25. Stale v Century Camera, Inc.. (1981. Minn) 309 NW2d 
735.

1. Mont CA 39-2-304(l)(a).
1.1. Mont CA 39-2-304( 1 )(b).
1.2. Mont CA 39-2-304(I)(c).
1.3. Mont CA 39-2-304(2).

U E P - 2 1 , 9 5 1 , H o w  a n  e m p lo y e r  c a n  u se  d ru g  
o r  a l c o h o l  te s ts .
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1| EP -21 ,956 Em p loye r P rac tices
c o n d i t io n s ,  s u c h  as th a t  q u e s t io n s  b e  j o b - r e ­
la ted , a re  m e t .5

Nevada

*! E P - 2 1 , 960 . H o w  a n  e m p lo y e r  c a n  u s e  p o l y ­
g ra p h  te s ts .

A  p e r s o n  o r  g o v e r n m e n ta l  e n t i t y  th a t  p o s ­
sesses  th e  re s u lts  o f  a p o ly g ra p h  e x a m in a t io n  o r  
in fo r m a t io n  o b ta in e d  d u r in g  a p o ly g r a p h  e x a m ­
in a t io n  r e q u ir e d  to  p e r m it  th e  e x a m in e e  to  
o b ta in  o r  re ta in  e m p lo y m e n t  m u s t  n o t  re le a se  
th e  r e s u lts  o r  in fo r m a t io n  w ith o u t  w r i t t e n  c o n ­
se n t, u n le s s  o r d e r e d  b y  a c o u r t  o f  c o m p e te n t  
j u r i s d i c t i o n  o r  as o th e r w is e  p r o v id e d  b y  la w .4

fl EP-21,960.1. How an employee can gain 
accen to a personnel file.

A n  e m p lo y e e  is e n t i t le d  u p o n  re q u e s t ,  to  
in s p e c t  r e c o r d s  c o n ta in in g  b o th  in fo r m a t io n  
u se d  b y  a n  e m p lo y e r  t o  d e te r m in e  th e  e m p lo y ­
e e ’s q u a l i f i ca t io n s ,  a n d  in fo r m a t io n  r e g a rd in g  
a n y  d is c ip l in a r y  a c t io n  ta k e n  a g a in s t th e  e m ­
p lo y e e . H o w e v e r ,  a n  e m p lo y e e  is n o t e n t i t le d  to  
r e v ie w  co n f id e n t ia l  r e p o n s  by  p r e v io u s  e m p lo y ­
e rs  o r  in v e s t ig a t iv e  a g e n c ie s  o r  in fo r m a t io n  
c o n c e r n in g  th e  in v e s t ig a t io n , a rre s t  o r  c o n v i c ­
t io n  o f  th e  e m p lo y e e ^ fo £ a  v io la t io n  o f  la w .6-1

T n " a 3 3 I t to n i  a d is c h a r g e d  e m p lo y e e  h a s  th e  
r ig h t  t o  in s p e c t  h is  p e rs o n n e l r e c o r d s  w i th in  60  
d a y s  a f te r  h is  te rm in a t io n .  A n  e m p lo y e r  m u s t  
th e r e fo r e  fu r n is h  th e  e m p lo y e e , u p o n  r e q u e s t ,

 --
6. Nev RS § 648A.260.
6.1. Ch 387. L. 1985 §2(1).

w i t h  a c o p y  o f  th e s e  p e r s o n n e l r e c o r d s .  T h e  
e m p lo y e e  m a y  be re q u ir e d  to  p a y  a  fee  e q u a l to  
th e  a c tu a l  c o s t  o f  p r o v id in g  a c c e s s  to  a n y  
c o p ie s  o f  th o s e  r e c o rd s .  _____

H o w e v e r ,  an~ em pk> yer—is—n o r T e q u i r e d  to  
f u r n is h  a n y  c o p ie s  o f  r e c o r d s  to  a n  e m p lo y e e  o r  
f o r m e r  e m p lo y e e  u n le s s  th e  e m p lo y e e  w a s  e m ­
p lo y e d  fo r  m o r e  th a n  60  d a y s .42

H EP-21,960.2. How an employee can correct 
or remove information from a personnel file.

A n  e m p lo y e e  w h o  b e lie v e s  th a t a n y  in fo r m a ­
t io n  c o n ta in e d  in  h is  p e rs o n n e l r e c o r d s  is in a c ­
c u r a t e  o r  in c o m p le te ,  m u s t  n o t i fy  h is  e m p lo y e r  
in  w r i t in g  o f  h is  c o n te n t io n .  I f  th e  e m p lo y e r  
f in d s  th a t  th e  e m p lo y e e ’s c o n t e n t io n  is c o r r e c t ,  
th e  e m p lo y e r  m u s t  c h a n g e  th e  file  a c c o r d i n g ­
ly .4-3

jj E P - 2 1 , 9 6 1 . H o w  an e m p lo y e r  c a n  u se  in ­
fo r m a t io n  in  a  p e r s o n n e l file .

I t  is  u n la w fu l  to  d is c ip l in e  o r  d is c h a r g e  a n y  
e m p lo y e e  b a sed  o n  a  r e p o r t  b y  a s p e c ia l a g en t, 
d e te c t iv e ,  o r  s p o t te r  th a t  in v o lv e s  a q u e s t io n  o f  
in te g r i ty ,  h o n e s ty ,  o r  a b r e a ch  o f  e m p lo y e r  
ru le s ,  u n le s s  th e  e m p lo y e r  g iv e s  n o t i c e  a n d  a 
h e a r in g  to  th e  a c c u s e d  e m p lo y e e ,  u p o n  re q u e s t.  
A t  th is  h e a r in g , th e  a c c u s e d  e m p lo y e e  m u s t  
h a v e  th e  o p p o r tu n i t y  to  b e  c o n f r o n t e d  w ith  th e  
p e r s o n  m a k in g  th e  re p o r t  a n d  to  f u m is h  te s t i­
m o n y  in  h is  d e fe n s e .7

6.2. Ch. 387, L. 1985 § 2 (2), (3), (4). 
—  6.3. Ch. 387, L. 1985 § 3.

7. Nev RS§ 613.160 subd 1.
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W o rk e r P r iv a '- ' <! EP-21,981
New Hampshire

H EP-21,965. U n d e r  what conditions caw con­

sumer report information about employees be 

gathered.

T h e  N e w  H a m p s h ir e  F a i r  C r e d i t  R e p o r t in g  
, A c t  p r o v id e s  th a t a c o n s u m e r  r e p o r t in g  a g e n c y
x, m a y  fu r n is h  a c o n s u m e r  r e p o r t  t o  a n y  p e rs o n  

th e  a g e n c y  b e lie v e s  w ill  u se  th e  in fo r m a t io n  fo r  
e m p lo y m e n t  p u r p o s e s . '  A n  e m p lo y e r  m a y  n o t  
p r o c u r e  o r  c a u s e  to  b e  p re p a re d  a n  in v e s t ig a t iv e  
c o n s u m e r  r e p o r t  o n  a n y  in d iv id u a l ,  u n le s s  c l e a r  
a n d  a c c u r a t e  d is c lo s u r e  o f  th a t  fa c t  is m a d e  to  
th e  in d iv id u a l . '

U EP-21,966. H o w  an employer can use con­

sumer report information in a personnel file.

D i s c l o s u r e  is r e q u ir e d  w h e n  e m p lo y m e n t  is 
d e n ie d ,  w h o l ly  o r  p a r t ly  b a sed  o n  in fo r m a t io n  
c o n ta in e d  in  a  c o n s u m e r  r e p o r t  f r o m  a c o n ­
s u m e r  r e p o r t in g  a g e n c y .10

U EP-21,967. H o w  an employee can gain 

access to consumer report contents and recipi­

ents.

W i t h in  a re a s o n a b le  p e r io d  o f  t im e  a fte r  
d is c lo s u r e  b y  an  e m p lo y e r  th a t  a n  in v e s t ig a t iv e  
c o n s u m e r  r e p o r t  h as  b e e n  p r o c u r e d  o r  p re p a re d  
o n  a n y  in d iv id u a l ,  th e  in d iv id u a l  m a y  o b ta in  a 
c o m p l e t e  ar.d a c c u r a t e  d is c lo s u r e  o f  th e  n a tu r e  
a n d  s c o p e  o f  th e  in v e s t ig a t io n  r e q u e s te d .11 T h e  
in d iv id u a l  is a lso  e n t i t le d  to  o b ta in  c le a r  a n d  
a c c u r a t e  d is c lo s u r e  f r o m  a n y  c o n s u m e r  r e p o r t ­
in g  a g e n c y  re g a rd in g  th e  r e c ip ie n t s  o f  a n y  
c o n s u m e r  r e p o r t  o n  th e  in d iv id u a l  fu r n is h e d  f o r  
e m p lo y m e n t  p u rp o s e s  w ith in  th e  tw o -y e a r  p e ­
r io d  p r e c e d in g  th e  re q u e s t  fo r  d is c lo s u r e .11

New Jersey

U EP-21,970. H o w  an employer can use poly­

graph tests.

I t  is  u n la w fu l  f o r  a n  e m p lo y e r ,  o th e r  th a n  
o n e  a u th o r iz e d  to  m a n u fa c tu r e ,  d is t r ib u te ,  o r  
d is p e n s e  n a r c o t i c s  o r  c o n t r o l le d  d a n g e r o u s  s u b ­
s ta n c e s ,  to  r e q u ir e  a n  e m p lo y e e  t o  ta k e  o r  
s u b m it  to  a lie  d e t e c t o r  test as a c o n d i t io n  o f  
e m p lo y m e n t  o r  c o n t in u e d  e m p lo y m e n t .11

8. NH RSA 359-B:4 subd 1(c)(2).
9. NH RSA 359-B:6 subd I.
10. NH RSA 359-B: 15 subd I.
11. NH RSA 359-B:6 subd 2.
12. NH RSA 359-B:9 subd 1(c)(1).
13. NJ SA 2C:40A-I.
14. NM SA § 56-3-4.
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New Mexico

*1 EP-21,975. Under what conditions can 

credit information about employees be gath­

ered.

In  o r d e r  to  o b ta in  in fo r m a t io n  f ro m  a c r e d i t  
b u re a u , a n  e m p lo y e r  m u s t  c e r t i f y  th a t in q u ir ie s  
a re  m a d e  o n ly  fo r  th e  p u rp o s e s  o f  b o n a  fid e  
b u s in e s s  t ra n s a c t io n s ,  s u c h  as th e  e v a lu a t io n  o f  
t h e  q u a l i f i ca t io n s  o f  p re s e n t o r  p r o s p e c t iv e  e m ­
p lo y e e s .14

New York

H EP-21,980. Unde r what conditions can in­

formation about employees be gathered.

I t  is  a n  u n fa ir  la b o r  p r a c t i c e  f o r  an  e m p lo y e r  
t o  s p y  o n  o r  k e e p  u n d e r  s u r v e i l la n c e  a n y  a c t i v i ­
t ie s  o f  e m p lo y e e s  o r  th e ir  re p re s e n ta t iv e s  in  th e  
e x e r c is e  o f  th e ir  p r o te c te d  r ig h ts ."  F u r t h e r ­
m o r e ,  a n  e m p lo y e r  m a y  n o t  re q u e s t a c o n s u m e r  
r e p o r t ,  o t h e r  th a n  an  in v e s t ig a t iv e  c o n s u m e r  
r e p o r t ,  in  c o n n e c t io n  w ith  an  e m p lo y m e n t  a p ­
p l i c a t io n ,  u n le s s  th e  a p p li ca n t  is firs t in ­
f o r m e d ."  I f  th e  n o t i c e  to  th e  a p p li ca n t  in d ica te s  
th a t  s u b s e q u e n t  c o n s u m e r  re p o r ts  m a y  be re ­
q u e s te d  o r  u t i l iz e d ,  n o  a d d it io n a l n o t i c e  is 
r e q u ir e d  a t th e  t im e  th e  s u b s e q u e n t  r e p o r t  is 
r e q u e s te d .17 In  a d d it io n ,  n o  in v e s t ig a t iv e  c o n ­
s u m e r  r e p o r t  o n  a n y  e m p lo y e e  m a y  b e  p r o ­
c u r e d  o r  c a u s e d  to  b e  p re p a re d  b y  a n  e m p lo y e r ,  
o t h e r  th a n  th e  e m p lo y e e 's  p re s e n t e m p lo y e r ,  
u n le s s  n o t i c e  is  g iv e n  a n d  a u th o r iz a t io n  is 
o b ta in e d  f r o m  th e  e m p lo y e e ."  R e fu s a l  t o  e x e ­
c u t e  th e  a u th o r iz a t io n  is g r o u n d s  fo r  d e c l in in g  
to  g r a n t  e m p lo y m e n t ."

U n d e r  th e  N e w  Y o r k  F a i r  C r e d i t  R e p o r t in g  
A c t ,  a  c o n s u m e r  r e p o r t in g  a g e n c y  m a y  fu r n is h  
a c o n s u m e r  r e p o r t  to  a n y  p e rs o n  th e  a g e n c y  
b e lie v e s  w il l  u se  th e  in fo r m a t io n  fo r  e m p lo y ­
m e n t  p u r p o s e s .30

H EP-21,981. H o w  an employer can use a 

psychological stress evaluator test.

N o  e m p lo y e r  m a y  req u ire , re q u e s t, o r  k n o w ­
in g ly  p e r m it  a n y  e m p lo y e e  o r  p r o s p e c t iv e  ern -

15. NY CLS Labor Law § 704 subd 1.
16. NY CLS Gen Bus Law § 380-b(b).
17. NY CLS Gen Bus L § 380-b(c).
18. NY CLS Gen Bus L § 380-e.
19. NY CLS Gen Bus L § 380-e(d).
20. NY CLS Gen Bus L § 380-b(aK3KII).

O F  V O L U M E

8 1 . 8 6 0 A



11 EP -21,981 Em p loye r P ractice*
ployee to submit to a psychological stress eval­

uator examination, and no employer m a y  ad­

minister or use I he results of such a lest for 

any reason whatsoever.11 Furthermore, it is 

unlawful for any individual to knowingly a d­

minister or participate in the administration of 

a psychological stress evaluator examination of 

an employee or prospective employee.11 In a d­

dition, a psychological stress evaluator exami­

nation m a y  not be administered within the 

state to any individual seeking employment 

outside the state or for the purpose of continu­

ing emplo ym en t outside the state,u

N o  employee m a y  be discharged, disciplined, 

or discriminated aguinst in any m a n n e r  for 

filing a complaint or testifying in any proceed­

ing or action involving violations of the statute 

regarding psychological stress evaluators.14

<1 EP-21,982. H o w  an employee can gain 

access to the na m e s  of recipients of a consumer 

report.

A n y  employee m a y  obtain from any con­

sumer reporting agency the n a m e s  of recipients 

of any consumer report on the employee that it 

has furnished for e mp lo y m e n t  purposes within 

the two-year period preceding the request, upon 

request and proper identification.28

H EP-21,983. H o w  an employer can disclose 

consumer reports to outsiders.

N o  employer m a y  disseminate a consumer 

report or an investigative consumer report to 

any other person unless the other person has a 

legitimate business need for the information in 

connection with a business transaction involv­

ing the individual concerned in the report.'

O hio

H EP-21,985. U n d e r  what conditions can 

medical information about employees be gath­

ered.

A n  employer m a y  not require any prospec­

tive employee or applicant for empl oy me nt  to

pay the cost of a medical examination required 

by the employer as a condition of e m p l o y m e n t 1

H EP-21,986. M o w  an employee cun gain 

access to medical records maintained by an 

employer.

A  copy of any medical report pertaining to 

an employee or former employee must be fur- L I  
nished to the employee u pon request, provided 

that if a physician concludes that presentation 

of the employee’s medical record directly to the 

employee will result in serious medical h a r m  to 

the employee, the copy be given to a physician 

designated in writing by the employee.1 T h e  

employer m a y  charge up to S.25 for each page 

of a report furnished to an employee.4

O regon

II EP-21,990. H o w  an employer can use poly- 

graph, voice stress analysis, or similar tests.

It is unlawful to require any person or e m ­

ployee to take a brefithalyzer test polygraph 

test, or any other form of lie detector test as a 

condition for emplo ym ent  or continuation of 

employment,* or to directly or indirectly sub­

ject any employee or prospective employee to 

any breathalyzer test, polygraph examination, 

or psychological stress test.* However, an e m ­

ployee m a y  consent to administration of a 

breathalyzer test, and if the employer has rea­

sonable grounds to believe that an employee is 

under the influence of intoxicating liquor, the 

employer m a y  require the administration of a 

blood alcohol content test by a third party cr a 

breathalyzer test as a condition for em ployment 

or continuation of employment. T h e  employee, 

though, m a y  not be required to pay the cost of U H  

any such test.7

A  polygraph examination can be given to an 

individual w h o  consents to it during the course 

of a criminal or civil judicial proceeding in 

which the person is a party or witness, or 

during the course of a criminal investigation 

conducted by a law enforcement agency, a 

district attorney, or the Attorney General.’

21. NY CLS Labor Law § 735 subd 1.
22. NY CLS Labor Law § 734 subd I.
23. NY CLS Labor Law § 737.
24. NY CLS Labor Law § 736.
25. NY CLS Gen BusL§380-d.
1. NY CLS Gen Bus L § 380-i'(c).
2. Ohio RC §4113.21.

3. Ohio RC § 4113.23(A).
4. Ohio RC §4113.23(b).
5. Ore RS 659.225(1).
6. Ore RS 659.227(1).
7. Ore RS 659.225(1), 659.227(5).
8. Ore RS 659.227(4).
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W o rk e r P rivacy 11 EP-22,002
IRP'21^91. How ta employee can gala 

m*mb t» a perM«fi«d file.
A t  th e  req u es t o f  un  e m p lo y e e ,  h is  e m p lo y e r  

m u s t  p r o v id e  a re a so n a b le  o p p o r t u n i t y  to  i n ­
s p e c t ,  a t th e  p la ce  o f  e m p lo y m e n t  o r  w o rk  
a s s ig n m e n t ,  th o s e  p e rs o n n e l r e c o r d s  u sed  to  
d e te r m in e  q u a lif ica t io n  fo r  e m p lo y m e n t ,  p io m o -  

I  l io n ,  a d d it io n a l c o m p e n s a t io n ,  o r  e m p lo y m e n t  
^  t e r m in a t io n  o r  o th e r  d is c ip l in a r y  a c t io n ,  a n d  

m u s t  fu r n is h  a ce r t i f ie d  c o p y  o f  th e  r e c o r d s .*  A  
c e r t i f ie d  c o p y  o f  p e rs o n n e l r e c o r d s  o f  a t e r m i­
n a te d  e m p lo y e e  m u s t  b e  p r o v id e d  to  th e  e m ­
p lo y e e  i f  a re q u e s t is m a d e  w i th in  60  d a y s  a fte r  
t e r m in a t io n .10 A n  e m p lo y e r  m a y  m a k e  o n ly  
s u c h  c h a r g e  as is re a so n a b ly  c a l c u la t e d  to  re ­
c o v e r  th e  a c tu a l c o s t  o f  p r o v id in g  th e  s e r v i c e ."

E P - 2 1 ,992, H o w  lo n g  an e m p lo y e r  s h o u ld  
r e ta in  th e  personnel! fi le  o f  a te r m in a te d  e m ­
p lo y e e .

A n  e m p lo y e r  m u s t  k e e p  a te r m in a te d  e m ­
p lo y e e ’s p e rs o n n e l r e c o r d s  fo r  n o  less th a n  6 0  
d a y s  a fte r  te r m in a t io n ."

Pennsylvania

*1 E P - 2 1 ,995. H o w  an e m p lo y e r  ca n  u se  p o ly ­
g ra p h , v o ic e  s tre s s  a n a ly s is ,  o r  s im i la r  te s ts .

It  is u n la w fu l  t o  re q u ire  th a t a n  e m p lo y e e  o r  
o t h e r  in d iv id u a l,  o th e r  th a n  th o s e  in  th e  fie ld  o f  
p u b l i c  la w  e n fo r c e m e n t  o r  w h o  d is p e n s e  o r  
h a v e  a c c e s s  to  n a r c o t i c s  o r  d a n g e r o u s  d r u g s ,  be  
re q u ir e d  to  take  a p o ly g ra p h  te s t  o r  a n y  fo r m  
o f  a m e c h a n ic a l  o r  e le c t r ic a l  lie d e t e c t o r  te s t  as 
a c o n d i t io n  fo r  e m p lo y m e n t  o r  c o n t in u a t io n  o f  
e m p lo y m e n t ."  F u r th e r m o r e ,  it is  u n la w fu l  to  
u se  a p s y c h o lo g ic a l  s tre s s  e v a lu a to r ,  a u d io  
s tre s s  m o n ito r ,  o r  s im ila r  d e v i c e  t o  j u d g e  th e  
t r u th  o r  fa ls ity  o f  o ra l s ta te m e n ts  w i th o u t  th e  
c o n s e n t  o f  th e  p e rs o n  w h o s e  s ta te m e n ts  a re  
b e in g  te s te d ."

^ E P - 2 1 ,996 . H o w  an  e m p lo y e e  c a n  ga in  
access to  a p e rs o n n e l file .

A n  e m p lo y e e  is e n t it le d  to  in s p e c t  h is  p e r ­
s o n n e l  file u p o n  req u est a t re a s o n a b le  t im e s  to

d e te r m in e  m s  o w n  q u a l i f i c a t io n s  fo r  e m p lo y ­
m e n t ,  p r o m o t io n ,  a d d it io n a l  c o m p e n s a t io n ,  te r ­
m in a t io n ,  o r  d is c ip l in a r y  a c t io n ."

Puerto Rico

r  E P - 2 1 ,9 9 8 . H o w  un e m p lo y e r  ca n  u s e  in ­
fo r m a t io n  o b ta in e d  o n  a n  e m p lo y e e 's  s u p p o r t  
o b lig a t io n s .

A n  e m p lo y e r  m a y  n o t revea l, p u b l i c i z e ,  o r  
in s tig a te  th e  use  o f  a n y  in fo r m a t io n  o b ta in e d  
f r o m  an  e m p lo y e e  fo r  p u r p o s e s  o f  c o m p ly in g  
w ith  th e  lo c a l  la w  o n  in c o m e  w i th h o ld in g  fo r  
s u p p o r t . " 1

Rhode Island

5J E P -2 2 ,0 0 0 .  U n d e r  w h a t c o n d i t io n s  c a n  in ­
fo r m a t io n  a b o u t  e m p lo y e e s  b e  g a th e re d .

It is an  u n fa ir  la b o r  p r a c t i c e  fo r  a n  e m p lo y e r  
to  sp y  o n  a n y  a c t iv i t ie s  o f  e m p lo y e e s  o r  th e ir  
r e p re s e n ta t iv e s  in  th e  e x e r c is e  o f  p r o te c t e d  
r ig h ts ."

W h e n e v e r  a n y  e m p lo y e r  r e q u ir e s  a p h y s ica l  
e x a m in a t io n  p r io r  t o  e m p lo y m e n t ,  th e  c o s t  o f  
th e  e x a m in a t io n  m u s t  be  p a id  b y  th e  e m p lo y e r ,  
w h e th e r  o r  n o t  th e  p r o s p e c t iv e  e m p lo y e e  is 
h ir e d .1’

A n  e m p lo y e r  m a y  n o t  o b ta in  a p a t ie n t 's  
c o n f id e n t ia l  h e a l th  c a r e  in fo r m a t io n  w i th o u t  th e  
w r it te n  c o n s e n t  o f  th e  p a t ie n t  o r  h is  a u th o r iz e d  
r e p r e s e n ta t iv e ."

II E 1 , -2 2 ,0 U 1 . H o w  a n  e m p lo y e r  c a n  u se  p o l y ­
g ra p h  te s ts .

I t  is  u n la w fu l  fo r  a n  e m p lo y e r  o r  its  a g e n t, 
o ra lly  o r  in  w r it in g ,  to  re q u e s t ,  r e q u ire , o r  
s u b je c t  a n y  e m p lo y e e  to  a lie  d e t e c t o r  te st a s  a 
c o n d i t io n  o f  e m p lo y m e n t  o r  c o n t in u e d  e m p lo y ­
m e n t ."  H o w e v e r ,  th is  r u le  d o e s  n o t  a p p ly  t o  lie 
d e t e c t o r  te s ts  a d m in is te r e d  b y  la w  e n fo r c e m e n t  
a g e n c ie s  in  t h e  p e r fo r m a n c e  o f  th e ir  o f f ic ia l 
d u t ie s ." '1

U E P - 2 2 ,0 0 2 .  H o w  a n  e m p lo y e r  c a n  u se  m e d ­
ica l in fo r m a t io n  in  a p e r s o n n e l  file .

A n  in d iv id u a l  w h o s e  e m p lo y m e n t  a p p l i c a t io n

9. Ore RS 652.750(2).
10. Ore RS 652.750(3).
11. Ore RS 652.750.(4).
12. Ore RS 652.750(3).
13. 18 Pa CS § 7321.
14. 18 Pa CS § 7507.
15. 43 P Pa SA §§ 1322-1323.

15.1. 198'-. No. 106, §4.
16. RI GS §28-7-13(1).
17. RI OS § 28-62-1.
18. RI GS § 5-37.3-4(a).
19. RI GS §28-6.1-1.
19.1. RI GS §28-6.1-2.
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H EP-22,002 Em p loyer P rac tices
i*. d e n ie d  o r  .o se  e m p lo y m e n t  is te r m in a te d  
b a se d  s o le ly  o r  p a r tly  o n  c o n f id e n t ia l  h e a lth  
c a r e  in fo r m a t io n  is e n tit le d , u p o n  w r i t t e n  r e ­
q u e s t ,  t o  h a v e  co p ie s  o f  th e  in f o r m a t io n  tra n s -  
f c r e d  to  a p h y s ic ia n  d e s ig n a te d  in  th e  re q u e s t ,  
th o u g h  th e  e m p lo y e r  m a y  r e q u ir e  p a y m e n t  o f  
its  a c tu a l  c o s t  o f  re tr ie va l, d u p l i c a t io n ,  a n d  
fo r w a r d in g  o f  th e  in fo r m a t io n .10

U EP-22,002.5. How an employee can gain 
access to a personnel file.

B e g in n in g  J a n u a ry  1, 1987, a n  e m p lo y e r  
m u s t  p e r m it  an  e m p lo y e e  to  in s p e c t  c e r ta in  
p e r s o n n e l tiles u n d e r  ce r ta in  c o n d i t io n s .  T h e  
e m p lo y e e  m u s t  m a k e  a w r it te n  re q u e s t  t o  in ­
s p e c t  at lea st sev en  d a ys  in  a d v a n c e  (e x c lu d in g  
S a tu r d a y s ,  S u n d a y s ,  a n d  h o l id a y s ).  A l s o ,  h e  has 
a r ig h t  t o  in s p e c t  o n ly  at a r e a s o n a b le  t im e  
o t h e r  th a n  h is  w o rk  h o u rs  a n d  o n ly  t w i c e  in  a 
c a le n d a r  y ea r. H e  m a y  n o t  r e m o v e  o r  c o p y  th e  
files, b u t  th e  e m p lo y e r  m u s t  s u p p ly  c o p ie s  o f  
r e q u e s te d  d o c u m e n t s  at a re a s o n a b le  fee. T h e  
e m p lo y e r  o r  its d e s ig n e e  h a s  a r ig h t  t o  be 
p re s e n t  d u r in g  th e  in s p e c t io n .

T h e  r ig h t  t o  in s p e c t  a p p lie s  to  th e  p e r s o n n e l  
files u se d  to  d e te r m in e  the  r e q u e s t in g  e m p lo y ­
e e ’s q u a l i f i c a t io n s  fo r  e m p lo y m e n t ,  p r o m o t io n ,  
a d d it io n a l  c o m p e n s a t io n ,  te r m in a t io n ,  o r  d i s c i ­
p l in a r y  a c t io n  b u t n o t to  a n y :  ( 1 )  r e c o r d s  
r e la te d  to  in v e s t ig a t io n  o f  a p o s s ib le  c r im in a l  
o ffe n se ; (2 )  r e c o r d s  p re p a re d  f o r  u se  in  a n y  
c i v i l ,  c r im in a l ,  o r  g r ie v a n ce  p r o c e e d in g s ;  (3 )  
le t te r s  o f  r e fe r e n ce ;  (4 )  m e d ic a l  r e c o r d s ;  (5 )  
r e c o m m e n d a t io n s ;  (6 )  m a n a g e r ia l r e c o r d s  k e p t  
o r  u s e d  o n ly  b y  th e  e m p lo y e r ;  ( 7 )  c o n f id e n t ia l  
r e p o r t s  f r o m  p re v io u s  e m p lo y e r s ;  o r  ( 8 )  m a n a ­
g e ria l p la n n in g  r e c o rd s .501

1J E P - 2 2 , 0 0 3 . H o w  an e m p lo y e r  c a n  d is c lo s e  
m e d ic a l  r e c o r d s  to  o u ts id e rs .

A n  e m p lo y e r  th a t re ce iv e s  a n d  re ta in s  c o n f i ­
d e n t ia l  h e a lth  ca r e  in fo r m a t io n  m u s t  e s ta b lis h  
c e r ta in  s e c u r i t y  p ro ce d u re s , s u c h  as l im i t in g  
a c c e s s  to  th e  in fo r m a t io n .51

South Dakota

*! E P - 2 2 , 0 0 5 . H o w  a s ta te  e m p lo y e e  c a n  g a in  
a c c e s s  t o  a p e r s o n n e l file .

A n y  r e c o r d s  re q u ire d  o r  m a in ta in e d  b y  th e

20. Rt GS § 5-37.3-5(a).
20.1. RI GS §28-6.4-1.
21. RI GS § 5-37.3-4<c).
22. SD CL 3-6A-3I.

ALWAYS CH E

B u r e a u  o . P e rso n n e l,  in c lu d in g  p e r f o r m a n c e  
a p p ra isa ls , t h s :  p er ta in  to  an  e m p lo y e e  in  th e  
e x e c u t iv e  b r a n c h  o f  s ta te  g o v e r n m e n t  m u s t  be 
a va ila b le  a n d  o p e n  to  in s p e c t io n  b y  th e  e m ­
p lo y e e  d u r in g  n o rm a l b u s in e ss  h o u r s .52

Tennessee

41 E P - 2 2 , 010. H o w  an e m p lo y e e  c a n  g a in  
u c c e s s  to  a p e rs o n n e l file .

A n y  ce r t i f ica te d  o r  p ro fe s s io n a l s c h o o l  e m ­
p lo y e e  is e n t it le d  to  a c c e s s  to  h is  p e r s o n n e l  file 
at a n y  re a so n a b le  t im e  a n d  to  a c o p y  o f  s p e c i ­
fied d o c u m e n t s ,  o n  re q u e s t a n d  o n  p a y m e n t  o f  
re a so n a b le  c o m p e n s a t io n .13

A n y  s ta te  e m p lo y e e , reg a rd le ss  o f  p o s i t io n  o r  
c la s s if ic a t io n ,  is e n t it le d  to  h a v e  a c c e s s  to  h is  
p e r s o n n e l files a t a n y  rea so n a b le  l im e  a n d  m u s t  
be  fu r n is h e d  co p ie s  o f  a n y  m a te r ia l c o n ta in e d  
in  h is  file  u p o n  req u es t a n d  p a y m e n t  o f  th e  c o s t  
o f  r e p r o d u c t io n .54

E P - 2 2 , 0 1 1. H o w  an e m p lo y e r  c a n  u s e  p o ly ­
g ra p h  te s ts .

A n  e m p lo y e r  m a y  n o t  ta ke  a n y  p e r s o n n e l  
a c t io n  b a sed  so le ly  o n  ih e  re su lts  o f  a  p o ly ­
g ra p h  e x a m in a t io n .54-1

Utah

<! E P - 2 2 , 015. H o w  an e m p lo y e r  c a n  u s e  p o ly ­
g ra p h , v o i c e  s tre s s  a n a ly s is , o r  s im ila r  te s t s .

It  is u n la w fu l  to  c o n d u c t  a d e c e p t i o n  d e t e c ­
t io n  e x a m in a t io n  by  p o ly g ra p h , v o i c e  s tre ss  
e q u ip m e n t ,  o r  o th e r  s im ila r  d e v ic e  in  a  s u r r e p ­
t i t io u s  m a n n e r ,  w i th o u t  th e  p h y s ica l p r e s e n c e  
o f  th e  s u b je c t  a n d  w ith o u t  th e  s u b je c t  b e in g  
a w a re  o f  th e  e x a m in a tio n . F u r t h e r m o r e ,  it  is 
u n la w fu l  to  use  a re fu sa l to  s u b m it  t o  s u c h  an 
e x a m in a t io n  as th e  basis fo r  d e n y in g  o r  t e r m i­
n a t in g  e m p lo y m e n t .55

1 E P - 2 2 , 016. H o w  a p u b lic  e m p lo y e e  ca n  
g a in  a c c e s s  to  a p e rs o n n e l file .

U p o n  r e ce ip t  o f  a w r it te n  re q u e s t f r o m  a 
p u b l i c  e m p lo y e e  to  e x a m in e  h is p e r s o n n e l  file, 
t h e  e m p lo y e r  m u s t  p r o d u c e  th e  file  f o r  in s p e c -

23. Term CA §49-2-301(0(28).
24. Tenn CA § 8-50-108.
24.1. Tenn CA § 62-27-128.
25. Utah CA 34-37-2(5). 34-37-16.
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W o rk e r  P r iv -n y H EP-22 ,017
t io n  a n d  co p y in g .* *  T h e  co s t  o f  c o p y in g  m u s t  
b e  p a id  b y  th e  e m p lo y e e .”  H o w e v e r ,  th e  r ig h t  
t o  e x a m in e  a n d  c o p y  d o c u m e n t s  d o e s  n o t  e x ­
te n d  t o  th o s e  c la s s if ie d  as ‘‘c o n f id e n t ia l ’ ’ u n d e r  
th e  U t a h  I n f o r m a t io n  P r a c t i c e s  A c t . * *

H EP-22,017. How an employer can use drug 
or tdcohol tests.

A n  e m p lo y e r  m a y  te s t  e m p lo y e e s  o r  p r o s p e c ­
t iv e  e m p lo y e e s  fo r  th e  p re s e n ce  o f  d r u g s  o r  
a l c o h o l  as a c o n d i t io n  o f  h ir in g  o r  c o n t i n u e d  
e m p lo y m e n t .  H o w e v e r ,  th e  e m p lo y e r  a n d  m a n ­
a g e m e n t  in  g e n e ra l m u s t  th e m s e lv e s  s u b m i t  t o  
te s t in g  o n  a  p e r io d i c  b a s is .1

obstrvatlon: A l t h o u g h  th e  s t a t u t e ’s la n ­
g u a g e  s u g g e s ts  th a t  d r u g  a nd  a l c o h o l  te s t in g  
o f  a n  e m p lo y e r  a n d  its  m a n a g e r ia l s ta f f  is 
m a n d a to r y ,  it  is l ik e ly  th a t t h e  s ta tu te ’s 
in t e n t  w a s  to  r e q u ir e  th a t  th e y  b e  te s te d  o n ly  
i f  t h e y  im p o s e  a te s t in g  r e q u ir e m e n t  o n  ra n k -  
a n d - f i le  e m p lo y e e s .

T o  e n s u r e  r e lia b i l i ty  in  th e  te s t in g  p r o c e d u r e ,  
t h e  e m p lo y e r  m a y  d e s ig n a te  th e  t y p e  o f  s a m p le  
t o  b e  u s e d  f o r  te s tin g , m a y  r e q u ir e  s a m p le s  
f r o m  h is  e m p lo y e e s  a n d  p r o s p e c t iv e  e m p lo y e e s ,  
a n d  m a y  r e q u ir e  th e m  to  p re se n t re lia b le  id e n t i ­
f i c a t io n  t o  th e  p e r s o n  c o l le c t in g  th e  s a m p le s .*  
F o r  c u r r e n t  e m p lo y e e s ,  th e  te s t in g  m u s t  b e  
s c h e d u le d  fo r  s o m e  t im e  d u r in g  o r  im m e d ia t e ly  
a f t e r  th e  r e g u la r  w o r k  p e r io d .*

A l l  s a m p le  c o l l e c t i o n  a n d  te s tin g  m u s t  b e :

( 1 )  p e r fo r m e d  u n d e r  re a so n a b le  a n d  s a n ita r y  
c o n d i t io n s ;

( 2 )  c o n d u c t e d  w ith  d u e  reg a rd  f o r  t h e  p r i ­
v a c y  o f  t h e  in d iv id u a l  b e in g  tested ;

( 3 )  r e a s o n a b ly  c a l c u la t e d  to  p r e v e n t  s u b s t i t u ­
t io n s  o r  in t e r f e r e n c e  w ith  th e  sa m p les ;

( 4 )  d o c u m e n t e d  b y  th e  la b e lling  o f  s a m p le s  
to  p r e v e n t  e r r o e n o u s  id e n t if ica t io n  o f  te s t  r e ­
su lts ;

( 5 )  c o n d u c t e d  w ith  a n  o p p o r tu n i ty  f o r  th e  
e m p lo y e e  o r  p r o s p e c t iv e  e m p lo y e e  to  p r o v id e  
a n y  in fo r m a t io n  th a t  h e  co n s id e r s  r e le v a n t  t o  
th e  te s t, i n c lu d in g  th e  id e n t i ty  o f  a n y  p r e s c r ip ­
t io n  o r  n o n p r e s c r ip t io n  d r u g s  h e  r e c e n t ly  u se d  
o r  o t h e r  r e le v a n t  m e d ic a l  in fo r m a t io n ;

26. Utah CA 67-18-3.
27. Utah CA 67-18-4.
28. Utah CA 67-18-5.
1. Utah CA 34-38-3.
2. Utah CA 34-38-A
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( 6 )  p e r fo r m e d  in  a m a n n e r  th a t  r e a s o n a b ly  
p r e c lu d e s  s a m p le  c o n ta m in a t io n  o r  a d u lte r a t io n  
d u r in g  c o l l e c t i o n ,  s to ra g e , a nd  t r a n s p o r ta t io n ;  
a n d

( 7 )  c o n d u c t e d  in  c o n fo r m i t y  w i th  s c ie n t i f i ­
c a l l y  a c c e p t e d  m e th o d s  a n d  p r o c e d u r e s ,  i n c l u d ­
in g  v e r i f i c a t io n  o f  a n y  p o s it iv e  test r e s u lt  b y  gas 
c h r o m o t o g r a p h y ,  gas c h r o m o to g r a p h y - m a s s  
s p e c t r o s c o p y ,  o r  o th e r  c o m p a r a b ly  re lia b le  
m e th o d ,  b e fo r e  a n y  test re su lts  m a y  b e  u s e d  as 
a b a s is  f o r  a n y  a d v e r s e  a c t io n  b y  th e  e m p lo y -  
er.*-'

A n  e m p lo y e r  m a y  c a r r y  o u t  a  te s t in g  o r  
r e te s t in g  p r o g r a m  f o r  th e  p re s e n ce  o f  d r u g s  o r  
a l c o h o l  o n ly  w i t h in  th e  te rm s  o f  a  w r i t t e n  
p o l i c y  th a t  h a s  b e e n  d is t r ib u te d  to  e m p lo y e e s  
a n d  is  a v a ila b le  f o r  re v ie w  b y  p r o s p e c t i v e  e m ­
p lo y e e s .1*

T h i s  p o l i c y  m a y  r e q u ir e  te s tin g  fo r :

. . . in v e s t ig a t io n  o f  a n  in d iv id u a l  e m p lo y e e ’s 
p o s s ib le  im p a ir m e n t ;

. . . in v e s t ig a t io n  o f  w o r k p la c e  a c c i d e n t s  o r  
th e fts ;

. . . m a in t e n a n c e  o f  sa fe ty  fo r  e m p lo y e e s  o r  
th e  g e n e ra l p u b l i c ;

. . . m a in t e n a n c e  o f  p r o d u c t iv i t y ,  q u a l i t y  o f  
p r o d u c t s  o r  s e r v ic e s ,  o r  s e c u r i t y  o f  p r o p e r t y  o r  
in f o r m a t i o n .13 S p e c i f i c a l ly ,  th e  te s t in g  n e e d  n o t  
b e  l im i t e d  t o  c i r c u m s ta n c e s  w h e re  th e r e  a re  
in d i c a t io n s  o f  in d iv id u a l ,  jo b -r e la te d  im p a ir ­
m e n t .14

I f  t h e  e m p lo y e r  r e c e iv e s  a ve r if ie d  p o s it iv e  
d r u g  o r  a l c o h o l  te s t  r e s u lt  in d ica t in g  a  v io la t io n  
o f  i t s  w r i t t e n  p o l i c y  o r  i f  th e  e m p lo y e e  o r  
p r o s p e c t i v e  e m p lo y e e  re fu se s  to  p r o v id e  a  s a m ­
p le , t h e  e m p lo y e r  m a y :

. . . r e q u ir e  t h e  e m p lo y e e  to  e n ro ll in  a n  e m ­
p lo y e r - a p p r o v e d  re h a b il ita t io n ,  t r e a tm e n t ,  o r  
c o u n s e l in g  p r o g r a m , th a t m a y  in c lu d e  a d d i ­
t io n a l  d r u g  o r  a l c o h o l  te s tin g , as a c o n d i t i o n  o f  
c o n t i n u e d  e m p lo y m e n t ;

. . . s u s p e n d  th e  e m p lo y e e  w ith  o r  w i t h o u t  p a y  
fo r  a  p e r io d  o f  t im e ;

. . . t e r m in a te  th e  e m p lo y e e ;

3. Utah CA 34-38-5(1).
3.1. Utah CA 34-38-6.
3.2. Utah CA 34-38-7(1).
3.3. Utah CA 34-38-7(2).
3.4. Utah CA 34-38-7(3).
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W o rk e r P r iv a c y <| EP-22,035
H o w e v e r ,  th e r e  a re  e x c e p t io n s  to  th e  p r o ­

s c r ip t io n s  a g a in s t  r e q u ir in g  lie d e t e c t o r  tests . 
F o r  e x a m p le , e m p lo y e e s  th a t  m a y  r e q u ir e  an  
a p p li ca n t  f o r  e m p lo y m e n t  to  s u b m it  to  a p o l y ­
g ra p h  e x a m in a t io n  u n d e r  th e  la w  are :

( 1 )  th e  d e p a r tm e n t  o f  p u b l i c  sa fe ty , m u n i c i ­
p a l p o l ic e  d e p a r tm e n ts  a n d  c o u n t y  sh e r iffs , 
w i th  re s p e c t  to  s w o r n  p o l i c e  o ff ic e r s  a n d  d e p u ty  
sh e riffs ;

( 2 )  a n y  e m p lo y e i  w h o s e  p r im a r y  b u s in e s s  is 
th e  w h o le s a le  o r  re ta il sa le  o f  p r e c io u s  m e ta ls ,  
g e m s  o r  je w e lr y ;

( 3 )  a n y  e m p lo y e r  w h o s e  b u s in e ss  in c lu d e s  th e  
m a n u fa c tu r e  o r  th e  w h o le s a le  o r  re ta il s a le  o f  
re g u la te d  d r u g s  p ro v id e d ,  h o w e v e r , th a t  th e  
te s ts  are l im ite d  to  e m p lo y e e s  w h o  c o m e  in 
c o n t a c t  w i th  s u c h  r e g u la te d  d ru g s ; a n d

(4 )  a n y  e m p lo y e r  a u th o r iz e d  o r  r e q u ir e d  
u n d e r  fe d e ra l la w  o r  r e g u la t io n  to  a d m in is te r  
p o ly g ra p h  e x a m in a t io n s .58

A n  e m p lo y e r  m a y  n o t  d is c r im in a te  a g a in s t 
a n  e m p lo y e e  f o r  h is  h a v in g  filed  a c o m p la in t  o r  
o th e rw is e  p a r t ic ip a te d  in  a p r o c e e d in g  r e g a r d ­
in g  th e  p o ly g r a p h  p r o h ib i t io n .5-’

Virginia

U E P - 2 2 ,0 2 5 . U n d e r  w h a t  c o n d i t io n s  c a n  in ­
fo r m a t io n  a b o u t  e m p lo y e e s  b e  g a th e re d .

I t  is u n la w fu l  f o r  a n y  e m p lo y e r  to  r e q u ir e  
a n y  e m p lo y e e  o i a p p l i c a n t  f o r  e m p lo y m e n t  to  
p a y  th e  c o s t  o f  a m e d ic a l  e x a m in a tio n  o r  th e  
c o s t  o f  fu r n is h in g  a n y  m e d ic a l  r e c o r d s  r e q u ir e d  
b y  th e  e m p lo y e r  as a  c o n d i t io n  o f  e m p lo y m e n t .8

Washington

1i E P - 2 2 ,0 3 0 . H o w  an  e m p lo y e r  ca n  use  p o l y ­
g ra p h  o r  s im i la r  te s ts .

I t  is u n la w fu l  fo r  a n y  p e rs o n , b u s in e ss , o r  th e  
s ta te  o f  W a s h in g to n ,  its  p o l i t i c a l  s u b d iv is io n s  o r  
m u n ic ip a l  c o r p o r a t io n s ,  t o  re q u ire  a n y  e m ­
p lo y e e  o r  p r o s p e c t i v e  e m p lo y e e  to  ta ke  a  lie  
d e t e c t o r  o r  s im ila r  te s t as a c o n d i t io n  o f  e m ­
p lo y m e n t  o r  c o n t in u e d  e m p lo y m e n t .  T h i s  r u le

d o e s  n o t  a p p ly ,  h o w e v e r ,  to  p ersons m a k in g  a n  
in it ia l a p p l i c a t io n  fo r  e m p lo y m e n t  w ith  a n y  la w  
e n fo r c e m e n t  a g e n cy , o r  an  in itia l a p p l i c a t io n  
fo r  e m p lo y m e n t  o r  th e  c o n t in u e d  e m p lo y m e n t  
o f  p e r s o n s  w h o  w o rk  in  m a n u fa c tu r in g ,  d is t r ib ­
u tin g , o r  d is p e n s in g  c o n t r o l le d  s u b s ta n ce s , o r  
p e rs o n s  in  s e n s it iv e  p o s it io n s  d ir e c t ly  in v o lv in g  
n a t io n a l s e c u r i t y . ’

I) EP-22,031. How an employee can gain - 
access to a  personnel file.

A n  e m p lo y e r  m u s t  m a k e  all o f  an e m p lo y e e ’s 
p e r s o n n e l  file s  a va ila b le  lo ca l ly ,  at lea st o n c e  a 
yea r, w i t h in  a  re a so n a b le  t im e  a fter r e c e ip t  o f  
an  e m p lo y e e ’s re q u e s t .7-1

A n  e m p lo y e e  is n o t  e n t it le d  to  r e v ie w  p e r ­
so n a l r e c o r d s  re la t in g  to  th e  in v e s t ig a t io n  o f  a 
p o s s ib le  c r im in a l  o ffe n se , o r  r e co rd s  c o m p i le d  
in  p r e p a r a t io n  fo r  a n  im p e n d in g  la w su it  i f  th e y  
w o u ld  n o t  b e  a va ila b le  u n d e r  the  ru le s  o f  
p re tr ia l d i s c o v e r y  in  s ta te  c o u r t . ’-1

H EP-22,032. How un employee can correct • 
or remove Information from a personnel file;'

O n c e  a y e a r , an  e m p lo y e e  m a y  re q u e s t  th a t  
th e  e m p lo y e r  re v ie w  a ll in fo rm a t io n  in  th e  
e m p lo y e e ’s p e r s o n n e l file  th a t  is re g u la r ly  m a in ­
ta in e d  a s  a b u s in e ss  r e c o r d  o r  th a t is s u b je c t  to  
r e fe r e n c e  f o r  in fo r m a t io n  g iv e n  to  p e rs o n s  o u t ­
s id e  o f  th e  b u s in e s s .’-5 A n  e m p lo y e r , a t h is  o w n  
d is c r e t io n ,  m a y  r e m o v e  a n y  ir re leva n t o r  e r r o ­
n e o u s  in fo r m a t io n  f r o n  th e  e m p lo y e e ’s p e r s o n ­
n e l file . I f  a n  e m p lo y e e  d isag rees  w ith  h is  
e m p lo y e r ’s d e te r m in a t io n ,  h e  m ay  s u b m i t  a 
s ta te m e n t  o f  r e b u tta l o r  c o r r e c t io n  to  b e  p la ce d  
in  h is  file .’-4 A  f o r m e r  e m p lo y e e  r e ta in s  th e  
r ig h t  t o  r e b u t  o r  c o r r e c t  in fo rm a tio n  in  h is  
p e r s o n n e l  file  f o r  tw o  y e a rs .’ -5

West Virginia

H E P - 2 2 , 035 . H o w  a n  e m p lo y e r  ca n  u s e  p o ly ­
g ra p h  o r  s im i la r  te s ts .

N o  e m p lo y e r ,  o th e r  th a n  o n e  a u th o r iz e d  to  
m a n u fa c tu r e ,  d is t r ib u te ,  o r  d isp e n se  d r u g s  (e x ­
c lu d in g  o r d in a r y  d ru g s ),  la w  e n fo r ce m e n t  a g e n ­
c ie s , o r  s ta te  m il i ta r y  fo r ce s , m a y  r e q u ir e  o r

5.6 21 VI SA § 494b.
5.7. 21 Vi SA §494d.
6. Va C §40.1-28.
7. RC Wash 49.44.120.
7.1. Ch. 336. L. 1985 § 1. 2.

7.2. Ch 336, L. 1985 § 3.
7.3. Ch. 336, L. 1985 § 2(2).
7.4. Ch 336, L. 1985 §2.
7.5. Ch. 336. L 1985 §2(3).
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re q u e s t, e i th e r  d i r e c t l y  o r  in d ir e c t ly ,  th a t a n y  
e m p lo y e e  o r  p r o s p e c t i v e  e m p lo y e e  s u b m it  t o  a 
p o ly g ra p h , lie  d e t e c t o r ,  o r  s im ila r  test. In  a d d i ­
t io n , n o  e m p lo y e r  m a y  k n o w in g ly  a l lo w  th e  
re su lts  o f  a n y  s u c h  te s t a d m in is te r e d  o u ts id e  
th e  s ta te  to  b e  u se d  to  d e te r m in e  w h e th e r  t o  
e m p lo y  a p r o s p e c t iv e  e m p lo y e e  o r  to  c o n t i n u e  
th e  e m p lo y m e n t  o f  a n  e m p lo y e e  in  th e  s ta te . 
H o w e v e r ,  th e  r e s u lts  o f  a n y  e x a m in a t io n  th a t is 
a u th o r iz e d  m a y  b e  u s e d  s o le ly  fo r  th e  p u r p o s e  
o f  d e te r m in in g  w h e th e r  to  e m p lo y  o r  to  c o n ­
t in u e  to  e m p lo y  a n y  p e r s o n  ex e m p te d ."

Wisconsin

E P - 2 2 ,040, U n d e r  w h a t  c o n d i t io n s  c a n  in ­
fo r m a t io n  a b o u t  e m p lo y e e s  be  g a th e re d .

It is a n  u n fa ir  la b o r  p r a c t i c e  fo r  an e m p lo y e r  
t o  e m p lo y  a n y  p e r s o n  to  s p y  o n  e m p lo y e e s  o r  
th e ir  r e p re s e n ta t iv e s  w i th  r e s p e c t  to  the e x e r c is e  
o f  a n y  p r o te c t e d  r ig h ts .8

*! E P - 2 2 , 041 . H o w  a n  e m p lo y e r  ca n  u s e  p o ly ­
g ra p h , v o i c e  s t r e s s  a n a ly s is ,  o r  s im ila r  te s ts .

N o  e m p lo y e r  m a y  d i r e c t l y  o r  in d ir e c t ly  r e ­
q u ir e  o r  a d m in is te r  a p o ly g r a p h ,  v o ic e  s tre ss  
a n a ly s is , p s y c h o lo g ic a l  s tre s s  e v a lu a to r , o r  a n y  
s im ila r  te st p u r p o r t in g  to  te st th e  h o n e s ty  o f  
a n y  e m p lo y e e  o r  p r o s p e c t iv e  e m p lo y e e . F u r ­
th e r , n o  p e rs o n  m a y  se ll to  o r  in te rp re t  f o r  an  
e m p lo y e r  a test k n o w n  to  h a v e  b e e n  s o l ic i te d  o r  
re q u ir e d  b y  an  e m p lo y e r .  A n  e m p lo y e e  th a t 
re q u e s ts  s u c h  a test m u s t  be  in fo r m e d  th a t 
ta k in g  th e  test is  v o lu n t a r y .10 H o w e v e r ,  th e se  
ru le s  d o  n o t a p p ly  to  th e  use  o f  a n  in s t r u m e n t  
th a t ,  at a  m in im u m ,  is c a p a b le  o f  r e c o r d in g  
v isu a lly ,  p e r m a n e n t ly ,  a n d  s im u lta n e o u s ly  in d i­
ca t io n s  o f  a p e r s o n ’s c a r d io v a s c u la r  p a tte rn  a n d  
its  ch a n g e s  a n d  a p e r s o n ’s r e s p ira to ry  p a tte rn  
a n d  its c h a n g e s ."  F in a l ly ,  a n y  a g re e m e n t o f fe r ­
in g  e m p lo y m e n t  o r  a n y  p a y  o r  j o b  b e n e fit  in  
r e tu r n  fo r  ta k in g  a test is v o id .12

I f  a p e rm it te d  test is g iv e n , s ta tu to r y  p r o c e ­
d u re s , s u c h  as in fo r m in g  th e  test s u b je c t  o f  all 
h is  r igh ts, m u s t b e  f o l l o w e d .13 N o  d is c ip l in a r y  
a c t io n  m a y  be ta k e n  o r  e m p lo y m e n t  d e c is io n  
m a d e  th a t is b a sed  o n  th e  re su lts  o f  a p e r m it te d

8. W Va C 21-5-Sb.
9. Wise SA 11 l-06<j).
10. Wise SA ll).37(l)(a).
11. Wise SA 11 l.37(|)(b).
12. WiseSA 111.37(2).
13. Wise SA 111.37(3).

te st, u n le s s  the  e m p lo y e r  h a s  re le va n t e v id e n c e  
o r  in fo r m a t io n ,  o b ta in e d  in d e p e n d e n t ly  fro m  
th e  p e r m it te d  test, t e n d in g  to  s u p p o r t  th e  test 
re su lts , o r  based  o n  th e  re fu sa l o f  th e  e m p lo y e e  
to  la k e  th e  te s t."

In  th e  a b s e n ce  o f  a v a lid  a n d  v o lu n ta r y  
w r it te n  a g re e m e n t ,  a n y  p e rs o n  c a n  r e fu s e  to  
d is c lo s e  a n y  o ra l o r  w r it te n  c o m m u n i c a t i o n  
d u r in g ,  o r  a n y  re s u lt  o f, a n  e x a m in a tio n  u s in g  
an h o n e s ty - te s t in g  d e v i c e 13 S u c h  a test m a y  not 
be  g iv en , a n d  th e  g iv in g  o f  th e  te s t m a y  n o t  be 
d is c lo s e d , w i th o u t  p r io r  w r it te n  in fo r m e d  c o n ­
s e n t .13

H EP-22,042. How an employee can correct 
or remove Information from a personnel file.

I f  an  e m p lo y e e  d isa g re e s  w ith  in fo r m a t io n  
co n ta in e d  in  p e r s o n n e l r e c o r d s ,  a r e m o v a l  o r  
c o r r e c t io n  o f  th a t in fo r m a t io n  m a y  b e  m u tu a l ly  
a g reed  o n  b y  th e  e m p lo y e r  a n d  e m p lo y e e .  
H o w e v e r ,  i f  n o  a g re e m e n t  c a n  be r e a ch e d ,  th e  
e m p lo y e e  m a y  s u b m it  a w r it te n  s ta te m e n t  e x ­
p la in in g  h is  p o s it io n . T h i s  s ta te m e n t w il l  be 
a t ta c h e d  to  th e  d is p u te d  p o r t io n  o f  th e  e m p lo y ­
ee's p e r s o n n e l r e c o r d .17

H EP-22,043, How as employee can gain 
access to personnel records.

U p o n  th e  re q u e s t  o f  a n  e m p lo y e e ,  w h ic h  th e  
e m p lo y e r  m a y  r e q u ir e  to  b e  m a d e  in  w r it in g ,  
e v e ry  e m p lo y e r  m u s t  p e r m it  th e  e m p lo y e e  to  
in s p e c t  a n y  p e r s o n n e l  d o c u m e n t s  u se d  in d e t e r ­
m in in g  th e  e m p lo y e e 's  q u a l i f i ca t io n s  fo r  e m ­
p lo y m e n t ,  p r o m o t io n ,  tra n s fe r ,  a d d it io n a l c o m ­
p e n sa tio n , t e r m in a t io n ,  o r  o th e r  d is c ip l in a r y  
a c t io n .  A t  le a s t tw o  re q u e s ts  m u s t  be  g ra n te d  
in a ca le n d a r  y e a r  in  th e  m a n n e r  re q u ire d  b y  
s ta tu te , u n le s s  o th e r w is e  p r o v id e d  in  a c o l l e c ­
t iv e  b a rg a in in g  a g r e e m e n t .18 A n  e m p lo y e e  in ­
v o lv e d  in  a c u r r e n t  g r ie v a n c e  m a y  d e s ig n a te  in  
w r it in g  a r e p re s e n ta t iv e  o f  a  u n io n , c o l le c t i v e  
b a rg a in in g  u n it ,  o r  o th e r  r e p re s e n ta t iv e  to  in ­
sp e c t  th e  e m p lo y e e ’s  p e rs o n n e l r e c o r d s  th a t  
m a y  h a v e  a b e a r in g  o n  th e  r e s o lu t io n  o f  t h e  
g r ie v a n ce .19

T h e  r ig h t t o  in s p e c t  p e rs o n n e l r e c o r d s  in -

14. Wise SA 111.37(4).
15. Wise SA 905.065
16. Wise SA 942.06.
17. Wise SA 103.13(4).
18. Wise SA 101.13(2). 
19 Wise SA 103.13(3).
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e lu d e s  m e d ica l  . c c o r d s  c o n c e r n in g  the  e m ­
p lo y e e , th o u g h  i f  th e  e m p lo y e r  b e lie v e s  th a t 
d is c lo s u r e  o f  m e d ica l  r e c o r d s  w o u ld  h a v e  a 
d e t r im e n ta l  e ffe c t  o n  th e  e m p lo y e e , t h e  m e d ica l  
r e c o r d s  m a y  be re le a sed  to  th e  e m p lo y e e ’s 
p h y s ic ia n  o r  th r o u g h  a p h y s ic ia n  d e s ig n a te d  b y  
th e  e m p lo y e e .  In  th a t  ca se , th e  p h y s ic ia n  m a y  
re le a se  th e  m e d ica l  r e c o r d s  to  the  e m p lo y e e  o r  
h is  im m e d ia te  fa m ily .20

T h e  r ig h t t o  in s p e c t  p e rs o n n e l r e c o r d s  d o c s  
n o t a p p ly  in  ce r ta in  in s ta n ce s , s u c h  a s  le tte rs  o f  
r e fe r e n c e  o r  r e c o r d s  re la tin g  to  th e  in v e s t ig a ­
t io n  o f  p o s s ib le  c r im in a l  o ffe n se s ,21 b u t  d o e s

20. W ise SA 103 13(5).
21. W ise SA 103.13(6).

in c lu d e  th e  l ig h t  to  c o p y  o r  r e c e iv e  a c o p y  o f  
r e c o rd s ,  p r o v id e d  th e  e m p lo y e r  m a y  c h a r g e  a 
re a so n a b le  fee n o t  to  e x c e e d  th e  a c tu a l c o s t  o f  
r e p r o d u c t io n ."

<’ E P - 2 2 ,045. H o w  un  e m p lo y e r  cu n  d is c lo s e  
p e rs o n n e l r e c o r d s  to  o u ts id e r s ,

I f  an e m p lo y e e  s u b m its  a w r it te n  s ta te m e n t 
e x p la in in g  h is  p o s it io n  in  re g a rd  to  a n y  d is ­
p u te d  p o r t io n  o f  h is  p e r s o n n e l  r e c o r d ,  th e  
s ta te m e n t  m u s t  b e  a t ta c h e d  to  th e  d is p u te d  
p o r t io n  o f  th e  r e c o r d  a n d  in c lu d e d  w h e n e v e r  it 
is re le a sed  to  a t h i r d  p a r ty  fo r  as lo n g  as it is a 
p a r t  o f  th e  file ."

22. Wise SA 103.13(7).
23. Wise SA 103.13(4)

81,866
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OPERATING FY 89 FY 90 FY  91 FY 92 FY 93 FY 94
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0

CA PITAL  |

REVENUE 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
7017̂ b ____ 1__ ____ 9._______ g n

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

0 0 0 0 0
0 0 0 0 b
0 0 0 0 0

ANALYSIS  : (Attach a separate page if necessary)

F u n d i n g  f o r  t h e  B o a r d  o f  V e t e r i n a r y  E x a m i n e r s  i s  i n c l u d e d  i n  t h e  d e p a r t m e n t ' s  
FY 90 o p e r a t i n g  b u d g e t  r e q u e s t ,  a n d  t h e r e f o r e ,  n e w  f u n d s  a r e  n o t  r e q u i r e d .
T h e  FY 90 p r o j e c t e d  b u d g e t  f o r  t h e  B o a r d  o f  V e t e r i n a r y  E x a m i n e r s  i s  e x p l a i n e d  
o n  t h e  a t t a c h e d  p a g e .
Prepared b y : J e n n i f e r  S t r i c k l e r ,  A d m i n i s t r a t i v e  O f f i c e r  phone  • 465-2144
Division : 1 O c c u p a t i o n a l  L i c e n s i n g  . ] May  1, l 9 S 9

Approved by Commissioner: L a r r y  M e r c u l i e f f ,  ^ m m i s s ' i o n e r  n a t r . ; z h h i ___________
Agency: C o m m e r c e  & E c o n o m i c  D e v e l o p m e n t

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget , 2
Impacted Agency(ies) page----------  of - —



C O N T I N U A T I O N  of F I S C A L  N O T E  A N A L Y S I S

For Bill/Resolution No. CSHD 96 (u c )

T h e  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g ,  D e p a r t m e n t  o f  C o m m e r c e  &
E c o n o m i c  D e v e l o p m e n t ,  i s  f u n d e d  p r i m a r i l y  b y  p r o g r a m  r e c e i p t s  g e n e r a t e d  
f r o m  l i c e n s i n g  f e e s .  A l l  l i c e n s i n g  p r o g r a m s  s h a r e  i n  t h e  r e s p o n s i b i l i t y  
o f  c o v e r i n g  a  p e r c e n t a g e  o f  t h e  a d m i n i s t r a t i v e  c o s t s  b a s e d  o n  t h e  n u m b e r  
o f  c u r r e n t  l i c e n s e e s  (198 v e t e r i n a r i a n s )  d i v i d e d  b y  t h e  t o t a l  n u m b e r  o f  
c u r r e n t  d i v i s i o n  l i c e n s e e s  ( 2 6 , 9 4 5 ) .  I n  FY 90, t h e  B o a r d  o f  V e t e r i n a r y  
E x a m i n e r s  w i l l  b e  r e s p o n s i b l e  t o  c o v e r  0 .73%  o f  t h e  c o s t s .  T h e  b r e a k d o w n  
f o l l o w s :

P e r s o n a l  S e r v i c e s :
- A d m i n i s t r a t i v e  c o s t s
- 20% L i c e n s i n g  E x a m i n e r
- 10% I n v e s t i g a t i v e

S u b - T o t a l :

T r a v e l :
- A d m i n i s t r a t i v e  c o s t s
- B o a r d  T r a v e l

S u b - T o t a l :

C o n t r a c t u a l :

S u p p l i e s :

E q u i p m e n t :

TOTAL: 

A v e r a g e  A n n u a l  R e v e n u e :

$ 7 .1
8.6 
5 .4  

$ 21.1

$ .5
6.0 

$ 6 . 5

$ 5 . 3

$ .2

$ .2

$ 3 3 . 3  FY 90 C o s t s  

$ 11 .4
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STATE OF ALASKA

1989 LEGISLATIVE SESSION
SC.S

BILL VERSION : CSHB96 (L&C)

PUBLISH DATE:

REQUEST:
F I S C A L  N O T E

Revision Date: .
Title: An A c t  e x t e n d i n g  t h e  t e r m i n a t i o n  
d a t e  o f  t h e  B o a r d  o f  V e t e r i n a r y  E x a m i n e r s ;
Sponsor: H o u s e  L a b o r  & C o m m e r c e  Components
Requestor: ________________________________________________

Agency Affected: Commerce & Economic D e v . 
B R U ; Occupational Licensing

L i c e n s i n g  B o a r d s

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 89 FY 90 FY  91 FY  92 FY 93 FY 94
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND ASTRUCTUPTS
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0

CAPITAL

REVENUE 0 0 0 0 o 1

FUNDING : (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER
TOTAL 9 0 ____1 9 d

PO SIT IONS :

FULL-TIME
PART-TIME
TEMPORARY

0 0 0 0 0
0 0 6
0 0 0 0 0

ANALYS IS  : (Acach a separate page if necessary)

Funding for the Board of Veterinary Examiners is included in the department's 

FY 90 operating budget request, and therefore, n e w  funds are not required.

The FY 90 projected budget for the Board of Veterinary Examiners is explained 

on the attached page.

Jennifer Strickler, A dministrative OfficerPreparedby: ____
Division: Occupational Licensing

Approved by Commissioner: L a r r y  M e r c u l i e f f ,  t W i
Agency: C o m m e r c e  & E c o n o m i c  D e v e l o p m e n t

Phone:, 
Date: _

Date: _

465-2144 
May 1, 1989

T h I S
Distribution (by preparer):
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Requestor S C S
Office of Management and Budget 
Impacted Agency(ies)
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C O N T I N U A T I O N  of F I S C A L  N O T E  A N A L Y S I S

For Bin/Resolution No. - C S H B  96 (l&c)

T h e  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g ,  D e p a r t m e n t  o f  C o m m e r c e  &
E c o n o m i c  D e v e l o p m e n t ,  i s  f u n d e d  p r i m a r i l y  b y  p r o g r a m  r e c e i p t s  g e n e r a t e d  
f r o m  l i c e n s i n g  f e e s .  A l l  l i c e n s i n g  p r o g r a m s  s h a r e  i n  t h e  r e s p o n s i b i l i t y  
o f  c o v e r i n g  a  p e r c e n t a g e  o f  t h e  a d m i n i s t r a t i v e  c o s t s  b a s e d  o n  t h e  n u m b e r  
o f  c u r r e n t  l i c e n s e e s  (198 v e t e r i n a r i a n s )  d i v i d e d  b y  t h e  t o t a l  n u m b e r  o f  
c u r r e n t  d i v i s i o n  l i c e n s e e s  ( 2 6 , 9 4 5 ) .  I n  FY 90 ,  t h e  B o a r d  o f  V e t e r i n a r y  
E x a m i n e r s  w i l l  b e  r e s p o n s i b l e  t o  c o v e r  0 .73%  o f  t h e  c o s t s .  T h e  b r e a k d o w n  
f o l l o w s :

P e r s o n a l  S e r v i c e s :
-  A d m i n i s t r a t i v e  c o s t s  $ 7 . 1
-  20% L i c e n s i n g  E x a m i n e r  8 . 6
-  10% I n v e s t i g a t i v e  5 . 4

S u b - T o t a l :  $ 2 1 .1

T r a v e l :
- A d m i n i s t r a t i v e  c o s t s  $ . 5
- B o a r d  T r a v e l  6 . 0

S u b - T o t a l :  $ 6 . 5

C o n t r a c t u a l :  $ 5 . 3

S u p p l i e s :  $ . 2

E q u i p m e n t :  $ .2
TOTAL: $ 3 3 . 3  FY 90 C o s t s

A v e r a g e  A n n u a l  R e v e n u e :  $ 1 1 . 4

page _J:___  of



S T E V E  C O W P E R
GOVERNOR

S t a t e  o r  A  l a  s  k  a

OFFICE OF THE GOVERNOR 
J C S E A U

J a n u a r y  19, 19 8 9

T h e  H o n o r a b l e  S a m  C o t t e n  
S p e a k e r  o f  t h e  H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  C o t t e n :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  18, o f  t h e  A l a s k a  

C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  t h r e e  b i l l s ,  to e x t e n d  t h e  
B o a r d  o f  P h a r m a c y ,  t h e  B o a r d  o f  V e t e r i n a r y  E x a m i n e r s ,  a n d  
t h e  S t a t e  P h y s i c a l  T h e r a p y  a n d  O c c u p a t i o n a l  T h e r a p y  B o a r d ,  
r e s p e c t i v e l y ,  f o r  t h e  s t a n d a r d  f o u r  y e a r s .  T h e s e  b o a r d s  a r e  
c u r r e n t l y  s c h e d u l e d  t o  " s u n s e t "  o n  J u n e  3 0 ,  1989.

T h e  b o a r d s  p r o v i d e  v a l u a b l e  ^ . s e r v i c e s  a n d  s h o u l d  b e  

c o n t i n u e d .  I u r g e  y o u r  p r o m p t ^ c m d U f a v o r a b l e  a c t i o n  o n  a l l  
t h r e e  b i l l s .



H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E

ALASKA STATE LEGISLATURE P.O. BOX V. JUNEAU W l  I 'lL~
i‘Mir i -

HOUSE LABOR AND COMMERCE COMMITTEE

L e t t e r  o f  I n t e n t  o n  HB 96 - B o a r d  o f  V e t e r i n a r y  E x a m i n e r s

I t  i s  t h e  i n t e n t  o f  t h e  H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  i n  a d o p t i n g  CS HB 96 
(L&C) t h a t  t h e  B o a r d  o f  V e t e r i n a r y  E x a m i n e r s  b e  s u b j e c t  t o  m o r e  f r e q u e n t  r e v i e w  
u n t i l  t h e y  i m p r o v e  t h e i r  a c c o u n t a b i l i t y  t o  t h e  p u b l i c  a n d  c o m p l y  w i t h  a l l  
a p p l i c a b l e  l a w s  a n d  p o l i c i e s  g o v e r n i n g  o p e r a t i o n s  o f  r e g u l a t o r y  b o a r d s  i n  t h e  
S t a t e .

S p e c i f i c a l l y ,  i t  i s  t h e  i n t e n t  o f  t h e  H o u s e  L a b o r  a n d  C om m e r c e  C o m m i t t e e  t h a t  
e a c h  m e m b e r  s u b m i t  t o  t h e  b o a r d  a l l  w r i t t e n  a n d  v e r b a l  c o r r e s p o n d e n c e  r e c e i v e d  
r e l a t i v e  t o  t h e  b o a r d  a n d  t h a t  t h i s  i n f o r m a t i o n  b e  m a i n t a i n e d  s o  t h a t  i t  i s  
r e a d i l y  a v a i l a b l e  t o  t h e  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g  a n d  t o  t h e  p u b l i c  
a n d  t h a t  t h e  b o a r d  d i s s e m i n a t e s  a c c u r a t e ,  u n b i a s e d  a n d  t i m e l y  i n f o r m a t i o n  a n d  
a n a l y s i s  r e l a t i v e  t o  t h e i r  i n t e n t i o n s  a n d  a n y  p r o p o s e d  s t a t u t o r y  o r  r e g u l a t o r y  
c h a n g e s  b y  t h e  b o a r d .

F i n a l l y ,  t h e  b o a r d  s h o u l d  d e m o n s t r a t e  t h e i r  c o m m i t m e n t  t o  a n i m a l  h e a l t h  c a r e  b y  
p r o m o t i n g  q u a l i f i e d  v e t e r i n a r i a n s  a n d  v e t e r i n a r y  s e r v i c e s  t h r o u g h o u t  t h e  
s t a t e  a n d  b y  a c t i v e l y  s e e k i n g  a n d  c o n s i d e r i n g  t h e  c o n c e r n s  o f  t h e  p u b l i c  a n d  
m e m b e r s  o f  t h e  p r o f e s s i o n  i n  t h e i r  d e c i s i o n  m a k i n g .

A d o p t e d  b y  t h e  H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
T u e s d a y ,  A p r i l  18, 1989

r

O '

R e p r e s e n t a t i v e  D a v e  D o n l e K  C h a i r  
H o u s e  L a b o r  a n d  C o m m e r c e ' ' C o m m i t t e e



B O X  3 4 4 9 6  

Juneau, Alaska 
April 29, 1989

Senator Dick Eliason, Chairman 
Senate Labor & Commerce Committee 
Box V
Juneau, Alaska 99811

Re: CSHB 9 6 (L&C) - Veterinary Board Extension

Dear Senator Eliason:

I strongly urge you and the members of the committee to 
support CSHB 9 6 (L&C) and the Letter of Intent.

So you may know how this board has operated in recent years, I 
have enclosed a copy of m y  recent testimony before the House 
Labor & Commerce Committee. One current board member (since 
1986) and two others have clearly shown intentions to continue 
pursuing past lawmaking. The two new members intentions are 
not known. With the aid of this committee, through passage of 
CSHB 9 6 (L&C) and the Letter of Intent, it is my hope that this 
board will get a clear m e s s a g e  regarding appropriate conduct 
and procedures as members of a State Board, and begin 
operating accordingly.

Thank you for your consideration.

Respectfully,

Martha Fischbach

Enclosure



TESTIMONY BEFORE THE HOUSE LABOR & COMMERCE COMMITTEE-HB 96 
April 18, 1989

Mr. Chairman, members of the committee, thank you for allowing me 
to address you today.

My name is Martha Fischbach. I am here today, representing 
myself, to bring you up-to-date on the practices and intentions over 
the past several years to present times, of the State Veterinary 
Board. I own three dogs, and over the past 10 years have mushed, 
shown dogs, done obedience work, been an Iditarod volunteer, studied 
and worked on state and local animal laws, both urban and rural, 
worked in a pet shop and been involved with animals and their laws in 
numerous other ways, hence my interest in the actions I discovered 
being taken by the Veterinary Board with the introduction of SB 287 
(reference green pages in colored p a c k e t ) .

Supposedly, according to the board, the bill was basically about 
lay vaccinators (people certified to give rabies shots to a n i m a l s ) . 
That was the basic testimony at the first hearing and the replies when 
directly questioned about it by peers. I thought it was a little more 
involved than that and began researching the public record. Your 
packets show you a variety of examples of that record. I can assure 
you that the verbatim excerpts of their February 1987 meeting are a 
clear indication of their intentions as they have spent years in 
similar discussions, which I discovered in listening to the tapes of 
their meetings.

Basically, the laws they have introduced and currently intend to 
pursue, will make, in my opinion, most animal care in the state 
illegal unless performed by an Alaska licensed veterinarian and will 
severely limit and discourage the use of temporary veterinarians such 
as volunteer Iditarod vets and those who do consulting or specialty 
work or want to set up practice in Alaska.

For example, if I checked my dog for fleas or, as the board 
chairman explained, if I even suggested to you that you get your dog 
neutered, I would be practicing veterinary medicine without a license. 
If a volunteer temporary Iditarod vet going through Ruby was brought a 
rabbit with a cut foot, legally he could not treat it, unless it was 
already under the care of a licensed and practicing Alaska vet. As 
one board member put it, they don't want them practicing on all the 
dogs and cats in the neighborhood.

The board intends to put into law their already "arbitrary and 
capricious" practice (their words) of allowing only two temporary 
licenses or permits per lifetime which effectively keeps out 
experienced vets. So much for Iditarod, specialty clinics and 
additional animal health care for Alaska.

Other sections of SB 287 say that a veterinarian who has ever 
failed one of several exams listed, even though he passed it later and 
has been practicing successfully for 30 years, would be denied a 
license to practice in Alaska.

This board has knowingly mislead and misinformed the public, 
their peers and the legislature about their intentions and the 
ramifications of their proposed legislation. They know exactly what 
they are doing, clearly stating they prefer to make people liable and 
then take them on a case by case basis, using their discretion in 
determining what they will do with them. Not even Legislative Budget



& A u d i t  w a s  a b l e  t o  d e t e r m i n e  w h a t  t h e  b o a r d  w a s  d o i n g ,  t h e r e  b e i n g  n o  
p u b l i c  r e c o r d  o f  c o m m u n i c a t i o n s  m a d e  d i r e c t l y  t o  t h e  b o a r d .

T h e  e x a m p l e s  I h a v e  o f f e r e d  h o p e f u l l y  g i v e  y o u  a n  i d e a  o f  t h e  
m a g n i t u d e  a n d  i m p a c t  o f  t h e  c h a n g e s  t h e  b o a r d  is s e e k i n g .  B y  t h e i r  

o w n  t e s t i m o n y ,  t h e y  d o  n o t  w a n t  t h e  l e g i s l a t u r e  t o  k n o w  w h a t  t h e y  a r e  
r e a l l y  d o i n g .  T h e  n u m b e r  " S B  2 8 7 "  m a y  b e  d e a d ,  b u t  t h e y  c l e a r l y  
i n d i c a t e  t h a t  t h e y  a r e  c o n t i n u i n g  t o  p u r s u e  i t s  c o n t e n t  a s  w e l l  a s  
r e g u l a t i o n s  w i t h  e q u a l l y  c o m p r e h e n s i v e  c h a n g e s .  I f  t h o s e  c h a n g e s  a r e  
p a s s e d ,  i t  w i l l  a f f e c t  a n i m a l  o w n e r s ,  p e t  s h o p s ,  g r o o m e r s ,  t e a c h e r s ,  
h u m a n e  s o c i e t i e s ,  k e n n e l  c l u b s ,  h a n d l e r s ,  4 - H  g r o u p s ,  s t a b l e s ,  t h e  
zuo, b r e e d e r s ,  d o g  a n d  c a t  s i t t e r s  a n d  m a n y  o t h e r s .

M r .  C h a i r m a n ,  I a m  e x t r e m e l y  c o n c e r n e d  a b o u t  t h e  m e t h o d s  a n d  
i n t e n t i o n s  o f  t h i s  b o a r d  a n d  f e e l  t h a t  t h e i r  a c t i v i t i e s  o v e r  t h e  p a s t  
s e v e r a l  y e a r s  a n d  c u r r e n t  i n t e n t i o n s  a r e  v e r y  d e t r i m e n t a l  t o  a n i m a l  
c a r e  i n  t h i s  s t a t e ,  n o t  t o  m e n t i o n  m y  p i e c e  o f  m i n d .  I t  i s  m y  h o p e  
t h a t  t h i s  c o m m i t t e e  c a n  a s s i s t  t h e  V e t e r i n a r y  Boeird, b o t h  o l d  a n d  n e w  
m e m b e r s ,  t o  r e m e m b e r  i t s  p u r p o s e ,  a n d  e n c o u r a g e  a f o r t h r i g h t ,  p o s i t i v e  
m e t h o d  o f  o p e r a t i n g .  I w o u l d  b e  h a p p y  t o  w o r k  w i t h  t h i s  c o m m i t t e e ,  
t h e  b o a r d  o r  t h e  d i v i s i o n  o n  a n y  m a t t e r s  o f  c o n c e r n  t o  t h e  V e t e r i n a r y  
B o a r d .

T h a n k  y o u  f o r  a l l o w i n g  m e  t h i s  o p p o r t u n i t y  t o  s p e a k .  Y o u r  t i m e  
a n d  a t t e n t i o n  a r e  v e r y  m u c h  a p p r e c i a t e d .  I w o u l d  b e  g l a d  t o  a n s w e r  
a n y  q u e s t i o n s  y o u  m a y  h a v e .



248 Bent ley Dr. E. 
Fa i rbanks ,  Alaska 99701 
Apri l  28,  1989

The Honorable Dick El iason 
Chairman
Senate  Labor & Commerce Committee 
P.O. Box V
Juneau,  Alaska 99811

Dear Senator  El iason and Members o f  t he  Committee:

Please  vote  to pass CSHB 96 ( L&C) as well as the  L e t t e r  o f  I n t e n t  
t h a t  i s  wi th i t .

My exper i ences  wi th the  Ve t e r i na ry  Board over  the  pas t  s evera l  years  
have shown me t h i s  board c l e a r l y  needs to be t o l d  to  c l ean  up t h e i r  
a c t .

P lease  hfel p them ge t  t he  message by pass ing the  above l e g i s l a t i o n .  
Thank you.

S in c e re l y

Ri ta  S t .  Louis
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BUDGET AND AUDIT COMMITTEE
THE LEGISLATURE

AUDIT DIVISION 
P.O. BOX W
JUNEAU. ALASKA 991)11-3300

October 17, 1988

Members of the Legislative Budget 
and Audit Committee:

According to the provisions of Titles 24 and 44 of the Alaska 
Statutes, the Division of Legislative Audit is required to 
conduct a "sunset" review of the Board of Veterinary Examiners.

At the request of the Chairman, during Fiscal Year 1988 budget 
deliberations, the Audit Division's budget was revised to reflect 
certain changes in the organization of the Committee's two 
Divisions. The revised budget of the Audit Division reflected 
efficiencies that might be obtained by utilizing the staff of the 
Legislative Finance Division on selected audit assignments during 
the interim.

As a result, the audit of the Board of Veterinary Examiners was 
conducted and this report has been prepared by the Legislative 
Finance Division. We feel this report discharges our responsi­
bility under Titles 24 and 44. The report is submitted for your 
review.

Legislative Auditor 
Division of Legislative Audit
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submitted for your review.

A PERFORMANCE REPORT 
ON THE BOARD OF 

VETERINARY EXAMINERS
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Audit Control Number 

08-1343-8 9 - R

Mike Greany, Director 
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PURPOSE AND SCOPE OF THE REPORT

PURPOSE

In accordance with the intent of Titles 24 and 44 of the Alaska 
Statutes (sunset legislation), we have examined the activities of 
the Board of Veterinary Examiners for the past four fiscal years 
to determine if the Board has been operating in an efficient and 
effective manner.

Legislative intent requires consideration of this report during 
legislative oversight hearings to determine whether the Board of 
Veterinary Examiners should be reestablished. The law now 
specifies that the Board will terminate June 30, 1989, and has 
one year from that date to conclude its affairs.

SCOPE

The major areas of our examination were the licensing, examina­
tion, administration, complaint, and affirmative action functions 
of the Board. We reviewed and evaluated the following:

1. Applicable statutes and regulations.

2. Tests of files and documents of licensee.

3. Interviews with the license examiner.

4. Complaints filed with the Division of Occupational Licens­
ing, Human Rights Commission, Equal Employment Opportunity 
Offices, Attorney General's Office, and the Ombudsman's 
Office.

5. Discussions with Board members.

6. Minutes of Board meetings and Division correspondence files.

7. Attorney General's opinions applicable to the professional 
board.
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The Board of Veterinary Examiners is a regulatory board consist­
ing of four licensed veterinarians and one public member. The 
authority of the Board is outlined within Alaska Statutes
08.98.010-.250.

The Board determines the minimum quality of veterinary care in 
the State by:

1. Examining and issuing licenses to qualified applicants;

2. Establishing or amending rules and regulations necessary to 
enforce State statutes; and

3. Holding hearings to revoke or suspend the license of a 
person violating the veterinary statutes and regulations.

The Board is organized under the Department of Commerce and 
Economic Development, Division of Occupational Licensing. The 
division provides the Board with licensing and investigative 
support. The licensing section processes applications, maintains 
license files, answers inquiries, and provides other administra­
tive help.

ORGANIZATION AND FUNCTION
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REPORT CONCLUSION

This review contains policy and/or procedural issues raised as a 
result of our evaluation of various Board practices. The final 
decisions affecting the practices are not within the scope of 
this report, but require legislative consideration. In debating 
these issues, the oversight committees should take into consider­
ation the findings and recommendations presented in this report 
so that the potential impact on changes can be evaluated.

REPORT CONCLUSION

In our opinion, the Board of Veterinary Examiners should be 
reestablished. The regulation and licensing of qualified profes­
sionals is necessary to protect the public's health, safety, and 
welfare. The Board provides this service by establishing minimum 
educational and experience requirements that provide reasonable 
assurance that persons licensed are qualified. Assurance that 
licensed professionals act in a competent manner is provided by 
active investigation of complaints and revocation of suspension 
of licenses where appropriate.

The Findings and Recommendations Section (see page 7), describe 
areas where weaknesses or conflicts exist. Therefore, we have 
made recommendations which, if implemented, will improve the 
efficiency and effectiveness of the Board.

POLICY ISSUES
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FINDINGS AND RECOMMENDATIONS

T h e  B o a r d  o f  V e t e r i n a r y  E x a m i n e r s  s h o u l d  c o n s i d e r  r e g i s t e r  incr 

v e t e r i n a r y  t e c h n i c i a n s .

The Alaska statutes (AS 08.98.050) contain general provisions for 
veterinary technicians that a l l o w  the Board to: define the scope
of practice, establish minimum education and training require­
ments; and establish examination and registration requirements. 
With statutory authority the Board has promulgated professional, 
regulations (12 AAC 58) that specifically identify professional 
limits and minimum requirements imposed upon veterinary techni­
cians. Nevertheless, registration requirements have not been 
imposed upon practicing veterinary technicians.

The professional practice and function of a veterinary technician 
is analogous to the relationship between a medical doctor and 
licensed nurse. A qualified veterinary technician would be 
familiar with medical practices, such as, the technical applica­
tion and use of an x-ray machine and the injection of drugs into 
animals. However, the Board has not determined if those who are 
acting in the capacity of a veterinary technician have fulfilled 
education and training requirements. A means to determine if 
practitioners are qualified to practice would be to require 
certification or registration of qualified applicants.

The American Veterinary Medical Association (AVMA) has conducted 
a survey of other states to determine the extent of registration 
or licensing of veterinary technicians. According to information 
provided by AVMA; 39 states have laws or regulations governing 
the registration of veterinary technicians and 32 states adminis­
ter the Veterinary Technician National Examination and/or a state 
examination prior to registration or certification.

Registering veterinary technicians would provide reasonable 
assurance that only qualified individuals are practicing this 
profession and thereby, fulfill the Board's primary purpose of 
protecting the public's welfare and the health of ctnimals.

Recommendation No. 1
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The following analyses indicate both positive and negative 
factors as they relate to the public need defined in the ’’sunset" 
law. These analyses are not intended to be comprehensive, but 
address those areas we were able to cover within the scope of our 
review.

I . The extent to which the board, commission, or program has 
operated in the public interest .

ANALYSIS OF PUBLIC NEED

Limited Analysis

A. The Board has served the public by examining and 
licensing qualified applicants, and proposing changes 
in regulations that are necessary to enforce State 
statutes and improve the quality of veterinary care. 
To conduct these functions the Board has held an 
average of two board meetings and two examination 
sessions a year for the past two calendar years.

B. Specifically, the Board has enhanced the practice of 
veterinary care by promulgating regulations concern­
ing:

1. the retention, confidentiality, release of infor­
mation and disposition of patient medical records,

2. fees, gender references and other miscellaneous 
"house keeping" changes.

I I . The extent to which the operation of the board, commis­
sion. or agency program has been Impeded or enhanced by 
existing statutes, procedures, and practices which it has 
adopted. and any other matter. including budgetary, 
resource, and personnel m a t t e r s .

The Board should consider registering veterinary techni­
cians. (See Recommendation No. 1.)

III. The extent to which the board, commission, or agency has 
recommended statutory changes which are generally of 
benefit to the public interest.

The Board has proposed statutory changes of the Veterinary 
statutes (AS 08.98) to clarify areas of confusion. 
Specifically, the Board has proposed the statutes to be 
amended to:

1. remove any mention of an examination given by the 
American Veterinary Association. The association no 
longer administers an examination.



VIII. The extent to which State personnel practices, including 
affirmative action requirements, have been complied with 
bv the board, commission, or agency to its own activities 
and the area or activity or interest.

The Human Rights Commission and the Equal Employment 
Opportunity Office have received no complaints related to 
the Board's activities.

IX. The extent to which statutory, regulatory, budgeting, or 
other changes are necessary to enable the agency, board, 
or commission to better serve the interests of the public 
and to comply with the factors enumerated in this subsec­
t i o n .

Please refer to the previous section, Findings and Recom­
mendations.
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In accordance with the intent of Titles 24 and 44 of the Alaska 
Statutes (sunset legislation), we have examined the activities of 
the Board of Veterinary Examiners for the past four fiscal years 
to determine if the Board has been operating in an efficient and 
effective manner.

Legislative intent r e q u i r e  consideration of this report during 
legislative oversight hearings to determine whether the Board of 
Veterinary Examiners should be reestablished. The law now 
specifies that the Board will terminate June 30, 1989, and has
one year from that date to conclude its affairs.

SCOPE

The major areas of our examination were the licensing, examina­
tion, administration, complaint, and affirmative action functions 
of the Board. We reviewed and evaluated the following:

1. Applicable statutes and regulations.

2. Tests of files and documents of licensee.

3. Interviews with the license examiner.

4. Complaints filed with the Division of Occupational Licens­
ing, Human Rights Commission, Equal Employment Opportunity 
Offices, Attorney General's Office, and the Ombudsman's 
Office.
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( I n t e n t i o n a l l y  l e f t  b l a n k )



ORGANIZATION AND FUNCTION

The Board of Veterinary Examiners is a regulatory board consist­
ing of four licensed veterinarians and one public member. The 
authority of the Board is outlined within Alaska Statutes
08.98.010-.250.

The Board determines the minimum quality of veterinary care in 
the State by:

1. Examining and issuing licenses to qualified applicants;

2. Establishing or amending rules and regulations necessary to 
enforce State statutes; and

3. Holding hearings to revoke or suspend the license of a 
person violating the veterinary statutes and regulations.

The Board is organized under the Department of Commerce and 
Economic Development, Division of Occupational Licensing. The 
division provides the Board with licensing and investigative 
support. The licensing section processes applications, maintains 
license files, answers inquiries, and provides other administra­
tive help.
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