


Alaska State Legislature

RO. BOX V
Juneau, Alaska 99811
(907) 465-4947

Representative Fran Ulmer

House of Representatives

LETTER OF INTENT
CSHB 70

It is the intent of the legislature that the State of Alaska shall
implement a pharmaceutical medical assistance program for needy
persons with the widest possible delivery of services. Toward that
end, the legislature directs the state to plan and implement a
program which uses the concepts of the Texas Model reimbursement
system to back-up the "fourth option™ reimbursement methodology put
forth in the Myers and Stauffer "Report On the Cost of Dispensing
Pharmaceutical Prescriptions in the State of Alaska. Both systems
utilize a formula which is linked to the cost of ingredients. We
recognize this system as more equitable to service providers and to
be cost effective in implementation.
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Alaska State Legislature

RO. Box V

Representative Fran Ulmer Juneau. Alaska
(907) 465-49.

House of Representatives

MEMORANDUM
March 16, 1989

TO: Members, House Finance Committee
FROM: Rep. F
RE: CSHB 7

Last year when the Legislature passed CSSB 25j regarding pharmacy
services as a Medicaid option, it contained a sunset date of June
10, 1989. The purpose of that sunset provision was to continue the
legislative oversight of the program and to ensure that Alaska's
program would adequately deliver the services intended.

Unfortunately, the program implemented by the Dept, of Health and
Social Services under emergency regulations in January of this year
is not having the desired effect. Within the last 30 days we have
seen a growing number of providers withdraw from the program with
the net result that at least one community is completely without

service today. | believe that if we continue in the direction
already indicated we will seriously jeopardize the delivery of
services throughout Alaska.

For that reason, | recommend that we again add a sunset provision
to this legislation, dated June 10, 1990. The legislature needs to
continue its oversight of this program. In addition, | recommend

that we append a letter of intent to this legislation which directs
the Department cf Health and Social Services to propose and

implement a program which will ensure the widest possible
participation by providers and thus the widest delivery of
services.

Specifically, | suggest that we direct the department to submit a

program proposal to the federal government which uses the Texas
reimbursement model for fee structures. This program has been in
operation since September, 1985 and was formally approved by the
federal government in 1987 when the Medicaid guidlines were
changed. Since implementation, the state of Texas reports a
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savings of $103.5 million resulting from the use of their fee
structure in combination with an upper limits policy. The
administrator of that program, Mr. Robert Harris, reported to me
that Texas has hard data showing a $1 saving per claim.

The Texas model is supported by the Alaska Pharmaceutical
Association and will, | believe, result in broad participation by
providers. This model is essentially the same as option "four™ in
the Myers and Stauffer study conducte ’ for the State of Alaska in
1988. The reason that this fee structure is more acceptable than
the formula currently in place is that reimbursement is tied to
actual cost of goods. The result is a more equitable program. An
explanation of the formula is attached.

The administrator of the Texas program reports that the program is
relatively easy to implement. The pricing information regarding
drugs can either be managed in-house by one professional or can be
purchased from computer companies such as First Data Co. in San
Francisco.

A fee structure similar to the Texas model was discussed by the
agency wiuh Region 10 personnel who said the Alaska program would
not be approved. It is clear that, if we move forward with the
Texas model in the Alaska program, there will be some objection
from the federal government. However, | do not believe the federal
government can disallow a program proposal which has already been
formally accepted elsewhere in the country. | believe that risk is
worth caking, however, in order to address the problem which has
already arisen in Alaska in the last 30 days regarding service
delivery.

Attached you will find a draft amendment and a letter of intent for
which | request your support.



TEXAS PHARMACY MEDICAID REIMBURSEMENT SYSTEM

This fee structure utilizes a percentage markup in which the total
reimbursement is linked to the cost of ingredients. This system
allows, in Texas, a 5.5 percent profit on the selling price.

TEXAS FORMULA: Estimated Acquisition Cost (EAC) -  $3.26
(divided by) .965

Each of the elements of this formula (EAC, $3.26 for overhead
costs, and .965) were set by the state of Texas after studies were
performed which indicated actual market data regarding cost of
goods and overhead. The net result of this formula is a profit of
55% on the selling price of the drug.

FOR EXAMPLE: Drug cost -——- $10.00
Operating expense --—--- 3.26
$13.26  divided by .965 ° $16.03

Amount reimbursed == $16.03
less costs - 13.26

net profit g7 - 55%

In order to implement the Texas model, each state must collect its
own data based on actual costs and operations. The study conducted
by Myers and Stauffer for the State of Alaska, dated December,
1988, contains all necessary data to determine the appropriate
elements of a formula for Alaska providers. That study includes a
formula which is substantially the same as the Texas model.



AMENDMENT TO CS HB 70 (HESS) By ULMER

PAGE 3, LINE 22, replace Sec. 4 with new language:

"This act is repealed on June 10. 1990."

Renumber last section accordingly.
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AMENDMENT

OFFERED IN THE HOUSE BY COLLINS

TO: CSHB 70(Finance)

Page 1, lines 10 - 11:
Delete 'changing the order of priority for eliminating medical assis—

tance coverage for certain services;"

Page 1, line 19, to page 3, line 29:
Delete all material.
Insert new bill sections to read:
"* Sec. 3. Section 2, ch. 120, SLA 1988 is amended to read:
Sec. 2. This Act is repealed July 1, 1990 [1989].

* Sec. 4. Section 3 of this Act takes effect immediately under AS 01.-

10.070(c) ."

Renumber the following bill sections accordingly.

Page 4, line 6:
Delete '"Sections 1 and 3 - 5"
Insert "Section 1"

Delete "take"

Insert "takes"

-1- 475789
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MEMORANDUM April 27, 1989
SUBJECT: Explanation of amendment
(CSHB 70 (Finance))
TO: Senator Dick Eliason
FROM: Terri LauterbactTMAAN —

Legislative Counsel

Enclosed is a draft of an amendment relating to pharmacists”
liability for dispensing multiple source drugs for which the
federal Health Care Financing Administration has established
upper limits for reimbursement under the federal medicaid

program.

Since Alaska already has a law (AS 08.80.295) Ilimiting the
liability of pharmacists for substituting generic drugs, |
amended (g) of that section to clarify that a pharmacist
could rely on the drug being listed by the HCFA rather than
being required to independently judge the practices of a
drug manufacturer. The pertinent substantive language
addition is in the first several lines of the amendment.
The changes in paragraphs (g)(1) - (B) are only grammatical
cleanup changes that need not be made if you or the
committee prefers not to.

AS 08.80.295(1) already provides that

A pharmacist who substitutes a drug in compliance with
this section incurs no greater liability in filling the
prescription by dispensing the equivalent drug product
than would be incurred in filling the prescription by
dispensing the prescribed brand name drug.

Therefore, under the enclosed amendment, a pharmacist would
not be subject to greater liability for dispensing an HCFA-
approved drug than for dispensing another prescribed drug.

I have enclosed a copy of AS 08.80.295 and the pertinent
federal regulations. Please let me know if I can be of fur—
ther assistance.

TL:kb
wkk4/053
Enclosure
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AM ENDMENT

OFFERED IN THE SENATE BY ELIASON

TO: CSHB 70 (Finance)

Page 1, after line 16:
Insert a newbill section to read:
"* Sec. 2. AS 08.80.295(g) is amended to read:

(o)) A pharmacist may not substitute aproduct underthe pro—
visions of this section unless it has beeneitheridentified by the
federal Health Care Financing Administration as a multiple source drug
for which an upper limit has been established for reimbursement under
42 U.S.C. 1396 - 1396p (Medicaid) or manufactured with the following
minimum good manufacturing standards and practices:

(1 [MAINTAIN] quality control standards equal to those of
the Food and Drug Administration;

(@)) compliance [COMPLY] with regulations adopted by the
Food and Drug Administration;

(©)) product marking [MARK PRODUCTS] with 1identification
code or monogram;

(4 product labeling [LABEL PRODUCTS] with expiration date;

() provision of [PROVIDE] reasonable services to accept
returned goods that have reached their expiration date;

(6) maintenance of [MAINTAIN] 24-hour resources for product
information where practicable and financially feasible;

@) [MAINTAIN] recall capabilities for unsafe or defective

-1- 4727789
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drugs;

®) a prohibition against refusing [MAY NOT REFUSE]

to any properly licensed pharmacy."

Renumber the following bill sections accordingly.

Page A, line 1:
Delete "2"

Insert "3"
Page A, line 6:

Delete "and 3 - 5"

Insert ", 2, and A - 6"

-2- A/27/89
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OFFICEOF THE COMMISSIONER /

March 15, 1989

Mr. David Moore
Harry Race Pharmacy
Box 1480

Sitka, Alaska 99835

Dear Mr. Moore:

I am very concerned to learn of your withdrawal from the
Medicaid pharmacy program within just the first month of
operation. I am especially dismayed that you withdrew without
providing even the minimum 30-day notice so that program
recipients could be advised of alternative means to obtain

needed medications. Unfortunately, it does not appear that
you have given either a fair chance to this program or to the
low income Sitka residents who have come to depend on you. |

hope you will look at the impact of your actions and
reconsider your decision.

OQur data indicates that Medicaid prescriptions only
comprise approximately nine percent of your total volume.
Additionally, our data shows that even if a 20 percent
reduction occurred in Medicaid pharmaceutical rates, you would
experience only a 1.5 percent decrease in your gross income.
This negligible reduction in your gross income seems
insufficient justification for the potential harm that may
result from your refusal to serve Medicaid recipients.

If you do change your mind about withdrawing from the
program, please let the Division of Medical Assistance know
immediately so that Sitka residents and doctors can be
notified. Since the legislators from your district have
expressed an interest in this issue | have sent a copy of this
letter to them and 1 will also notify them of your
re-enrollment as a provider.



Mr. David Moore -2- March 15, 1989

Although I am confident that we can develop alternate
means for Medicaid eligibles to obtain timely access to
medications, your decision to withdraw will riot allow Sitka
residents who rely on Medicaid to have the same direct
personal contact with a professional pharmacist as other
residents of the community. I hope that you will reconsider
your decision and work with us to keep the Medicaid program
serving Sitka residents in their home community.

Sincerely

My~a M. Munson
Commissioner

cc: Representative Grussendorf
Senator Eliason
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JUNEAU, ALASKA 998110601
PHONE: (907)4653030

OFFICEOF THE COMMISSIONER

March 15, 1989

Mr. Dirk White

White Pharmacy

705 Halibut Point Road
Sitka, Alaska 99835

Dear Mr. White:

I am very concerned to learn of your withdrawal from the
Medicaid pharmacy program within just the first month of
operation. I am especially dismayed that you withdrew without
providing even the minimum 30-day notice so that program
recipients could be advised of alternative means to obtain

needed medications. Unfortunately, it does not appear that
you have given either a fair chance to this program or to the
low income Sitka residents who have come to depend on you. |

hope you will look at the impact of your actions and
reconsider your decision.

Our data indicates that Medicaid prescriptions only
comprise approximately six percent of your total volume.
Additionally, our data shows that even if a 20 percent
reduction occurred in Medicaid pharmaceutical rates, you would
experience only a one percent decrease in your gross annual
income. This negligible reduction seems insufficient
justification for the potential harm that may result from your
refusal to serve Medicaid recipients.

If you do change your mind about withdrawing from the
program, please let the Division of Medical Assistance know
immediately so that Sitka residents and doctors can be
notified. Since the legislators from your district have
expressed an interest in this issue | have sent a copy of this
letter to them and 1 will also notify them of your
re-enrollment as a provider.



Mr. Dirk White -2- March 15, 1389

Although I am confident that we can develop alternate
means for Medicaid eligibles to obtain timely access to
medications, your decision to withdraw will not allow Sitka
residents who rely on Medicaid to have the same direct
personal contact with a professional pharmacist as other
residents of the community. I hope that you will reconsider
your decision and work with us to keep the Medicaid progranm
serving Sitka residents in their home community.

Sincerely

Myra M. Munson
Commissioner

cc: Representative Grussendorf
Senator Eliason tS
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OF HEALTH AXI>MKTAL SERVICES PO BOX H

JUNEAU. ALASKA 99811-0601
PHONE: (907)465-3030

OFFICEQOF THE COMMISSIONER

April 21, 1989

David Moore R.Ph

Sitka Pharmacy, Inc.
Harry Race Drug & Photo
106 Lincoln Street
Sitka, AK 99835

Dear Mr. Moore:

Thank you for the reply to my March 15 letter regarding
your withdrawal from the Medicaid pharmacy program. I have
added your letter to the record of comments on the
regulations.

The Department of Health and Social Services is
committed to working to sustain a viable pharmacy progranm
within federal guidelines. I hope that at some point you

will rejoin the program so that we can work together to
assure all Alaskans have full access to necessary health
care.

Sincerely,

Myra M. Munson
Commissioner

cc: Senator Dick Eliason
Representative Ben Grussendorf
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April 21, 1989

Trish White R.Ph
White"s Pharmacy
705 Halibut Point Road
Sitka, AK 99835

Dear Ms. White:

Thank you for the reply to my March 15 letter regarding
your withdrawal from the Medicaid pharmacy program. I have
added your letter to the record of comments on the
regulations.

The Department of Health and Social Services IS
committed to working to sustain a viable pharmacy program
within federal guidelines. I hope that at some point you

will rejoin the program so that we can work together to
assure all Alaskans have full access to necessary health
care.

Sincerely,

Myra M. Munson
Commissioner

cc : Senator Dick Eliason
Representative Ben Grussendorf

06F3SLH



ALASKA STATE LEGISLATURE e« SENATE

SENATOR RICHARD | ELIASON

LAl ACOMMERCE COMMIT IEt CHAIRMAN PO 80/ 14]
RESOURCES COMMITTEE SITKA Al ASKA VIMLIS
nutcscommit ret PO BOXV
SPECIAL COMMITTEE ON HIGH SEAS - -  f JUNEAU Al AtIKA WAIT
SALMON INTERCEPTION d 1S0/) 4614918
- e
SELECT COMMIT TEE ON b es @
LEGISLATIVE ETHICS : LAXIOO/1iOA 4928

March. 15, 1989

Dirk White

White®"s Pharmacy

705 Halibut Point Road
Sitka, Alaska 99835

Dear Dirk:

I just wanted to take this opportunity to thank you for your
letter of March 2, and to let you know that | appreciate the
dilemma with which you are confronted as a result of the
changes in the program.

I feel that | can appreciate the problems you face, as well as
the difficulties which have led the state to make the changes
in the progranm. While these changes don"t appear to be

entirely fair to you, the state is looking at a decrease 1in
its revenues, and is trying to find a way out.

As you may know, the Dept, of Health and Social Services is
finalizing its survey results this week, and hearings on the
proposed emergency regulations are slated for the last part of
March. I have requested that provision be made for Sitkans to
testify; 1it"s likely the hearing will be teleconferenced and
Sitka will be a site, so you will have a chance to share your
views.

It is my understanding that four or five pharmacies in the
state are having problems with the new reimbursement systenm
and have decided not to participate at this time. You have
probably already received the list of pharmacies which will
fill and mail Medicaid prescriptions to people, which answers
the question posed in your letter about what to do for those
people you used to serve. I do understand why you feel backed
into a corner, and that the only option open to you is to
refuse to Tfill medicaid prescriptions. I sure don"t have a
good answer for you on that one, but | have hopes that the
hearings will lead to some degree of resolution.
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"HITE'S PHAImACY
05.HALIBUT PT; ROAD

[TKA AK 99835
NS v-VT

ROVIDER HOiPI10110

ALASKA DKPARTMBHT OF HEALTH AND SOCIAL SERVICES DATE
MEDICAID MANAGEMENT INFORMATION SYSTEM PEHITTANCR
REMITTANCE ADVICE REHIT SEQ

PAGE

EOB CODE EOB DESCRIPTION

219 RECIPIEiIrr NOT ELIGIBLE FOR SERVICES RENDERED

02/21/89
36117
28

17



WHITE'S PHARMACY ALASKA DKPARTMENT OF HEALTH AND SOCIAL SERVICES DATE;  02/21/89

705 HALIBUT JrT. ROAD *  MEDICAID MANAGEMENT INFORMATION SYSTEM REMITTANCE: 36117
SITKA," - AK 99835 REMITTANCE ADVICE REMIT SEQ: 28
PAGE: 10

PROVIDER NOiPHOII0
CLAIM TYPE 9 - PRESCRIBED DRUGS
ADJUDICATED CLAIMS

CLIENT D RECIPIENT NAME ~ CLAIM COi". : L NBR MED REC NRR RENDER PROV
LINK  DATE RXNBR REFILL BRAND PHYSICIAN ~ NOG  QTY BILLED ALLOWED ~ CO-PAYMENT  PAYMENT EOB STATUS

0600119356 GREEN V' 90400006007 PHIOII0
01 011789 115884 0 M)1672  0000534/131 20 6.75 6.75 1.00 5.75 PAID
02 011789 115883 R HU1672 00677062501 60 13.15 13.15 1.00 12.15 PAID
03 011789 115881 0 HD1672 00045052660 20 13.20 13.20 1.00 2.2 PAID
04 011789 115882 R HD1672 00108501320 100 68.40 68.40 1.00 67.40 PAID
05 011989 115991 0 MD1672 00173032188 1 21.65 21.65 1.00 7065 / PAID
THIRD PARTY 0.00 CLAIM TOTAL 123.15 123.15 5.00 118.15"

0600197225 HANSON JE 90400006009 PI0110
01 011889 115920 0 KD1784 00008021201 6 13.30 0.00 0.00 0.00 219  DENY
02 011889 115933 0 MD1784 00536408001 10 25.45 0.00 0.00 0.00 219  DENY
THIRD PARTY 0.00 CLAIM TOTAL 38.75 0.00 0.00 0.00

0600191741 110GAH KA 90400006010 pimno
01 012589 111107 R M)1784  ooo62178115 28 16. <5 16.95 1.00 16.95 / PAID
THIRD PARTY 0.00 CLAIM TGTAIL 16.95 10.95 1.00 l6.95

0600017531 JESKE MJ 90402007010 mono
01 012689 116480 0 MD0313 00005386523 30 8.45 8.45 1.00 745 y PAID
THIRD PARTY 0.00 CLAIM TOTAL 8.45 8.45 1.00 745 X

0600000515 KALOUS K 90400006011 PII0110
01 010389 114983 0 HD0313 00777603567 15. 15.35 15.35 1.00 1435 PAID
02 010389 114984 0 HD0313 00074630413 24 8.40 8.40 1.00 7.40 PAID
03 010389 115007 0 MD0957 00005313023 35 17.40 17.40 1.00 16.40 PAID
04 011789 115846 0 KD0957  000*15313023 35 17.80 17.80 1.00 16.80 PAID
05 012689 116417 0 HD0957 00074630113 56 13.85 13.85 1.00 12.85 PAID
06 013189 116776 0 MD0957 00005313031 35 17.40 17.40 1.00 1640 / PAID
THIRD PARTY 0.00 CLAIM TOTAL 90.20 90.20 6.00 84.20"

0600021376 KIMMEL R 90400006012 mono
01 010989 115402 0 MD0313 00060012770 6 4.80 4.80 1.00 3.80 PAID
02 011789 115847 0 MD0957 00379051205 12 5.00 5.00 1.00 4.00 PAID
03 011789 115848 0 MD0957 00005317223 12 5.00 5.00 1.00 4.00 PAID
04 012689 116459 0 HD0957 00005317223 © 5.00 5.00 1.00 400 / PAID
THIRD PARTY 0.00 CLAIM TOTAL 19.80 19.80 4.00 - 15.80

0600139330 KITKA B 90400006013 mono
01 011289 114157 R MD1784 00062176115 28 15.95 15.95 1.00 - , 1495 PAID
02 012589 99938 R MD1784 99999999999 60 21.95 21.95 1.00 . 2095 /7 . ePAID
THIRD PARTY 0.00 CLAIM TOTAL 37.90 37.90 2.00 35.90-

0600132929 LAWRENCE SD 90400006014 mono

01 013089. 116744* - 0- -~ MDO957 00029152522 15.80 15.80 1.00 14.80 PAID



PHARMACY

While's Inc. - 705 Halibut Point Rd. *Sitka, AK 99035
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‘0PROVIOMMB* . WHITE'S PHARMACY V!>,

*WPROVInER™MADDR: 705IHM-1BUT,I'T.e ROAD; sfc SITKA AK 99835
: % CCii?J”~P"B6400006008 5= 'im
«tfPPWNAHHION CLAIM: WHITE'S PHARMACY
V/1CLIENTaIDi*.0600173475 | SKCII'IKhT NAM': HANNA. Il : ml
-5 i»rr TPL AMOUNT:  0.00 ITOTAL AMOUNT: ‘9
| .LHSERy-DATE: I RX:i0: ! REFILL CODE: I DRUG CORE: ! QUANITY: ! PRRSC PHYS: IB/HIM): | AMT BILL
['0r-r 01/12789 « | 115617 ! 0 i 00062330500 ! 1 1 HDO9S7 ! I

CW.1H-TYP3 9 - r'RBSWIBED DRUGS’

. URN-REASON* *i?1) £CODB 232~ MESSAGE:* PROC/DRUG Cr03 r? C'I FILE OR NOT YAM9 FOR. PROVIDER OR MODIFIER

- j2rEnidL

JTESERY.DATES T il

-1,1°01/26/89 116191

suasi reason***™ code: 232

CORRECT AND RESUBMIT THIS COPY.

MESSAGE: PROC/DRCG ' E N " "= 1 N

Tins © R'IK.VPE P,

HAKE YOUR CORRECTION BELOW T'M IN

«'sera OR KOOIFItR

FM 05/18/89
kK C.JEEEUTKU.

18.60

\..

\ *

M & | HEREBY AMEND/CORRECT, AS INDICATED asove. Twe MEDICAID CLAIK(S) IDENTIFIED ABOVE ON THIS SHEET AND | X
MEQUEST THAT REPROCESSING 07 THE SAID CLAIM(S) BE MADE 'KITH THE INFORMATION PROVIDED ON THIS DOCUMENT. ALL'~1
~INFORMATION ON THE CLMH(S). IDENTIFIED ABOVE AND NOT AHENDEDSHALL REMAIN AS IS. | HEREBY CERTIFY THAT THE(SE)a$jf
NCLAIK(S) -FOR SERVICE(S) AND INFORMATION IS/ARE TRUE AND CORRECT. ‘| UNDERSTAND AID AGREE THAT THE TERMS ANDW il
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DBA Harry Race Drugs Photo
106 Lincoln Street
Sitka, Alaska 99835 March 13, 1989

Representative Ben Grussendorf
Pouch V
Juneau, Alaska 99811

The emergency regulations adopted by HFSS on January 24, 1989,

changing the Medicaid reimbursements to pharmacies, provided for
February 1, 1989 as an effective da”m Our pharmacy was notified on
January 31, 1989 that we would be reimbursed average wholesale price
<AWP) less 5%, plus a fee or 20% iess than the average usual and
customary price, as recorded by Myers & Stouffer 3 Alaska Pharmacy Cost
Stuu/, page 33, printed on December 1988. We continued billing
Medicaid InFebruary and found wr .perlenced a 22% loss in revenue to our
usual and customary billing. Our pharmacy finds that this present
reimbursement is below our cos of providing Medicaid assistance.

We would like to wor owar< asolution to the problem. Eric Hansen,
Chief of Medical Assistance, has Indicated the reimbursement might be
reduced another 5-6%. 1do not ugree with his statement that the Federal
Government will not approve a Medicaid reimbursement plan at AW.P. as a

starting point.
<

I propose the State of Alaska recind the emergenc/regulatlons, amending
7 AAC 43.005, 7 AAC 43.255, 7 AAC 43.312, 7 ACC 43.590, 7 ACC 43.591,
7 ACC 43.592, 7 ACC 43.950, & 7 ACC 47.271. Further, the State should
submit a plan to the Federal Government that is compatible with provider
pharmacies. Such a plan could be; AW.P. & $4.45 & 23% of AW.P. as
reasonable reimbursement. The Federal Government must state by written
letter from a significant source why the Stated plan Is unacceptable
should that be the decision. To rny knowledge Alaska has not received any
written indication that such a proposal will not be accepted.

Ben, in light of what"s happening inyour district, don"t you think you
should be talking with me directly?
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Sitka Pharmacy, Inc.

Harry Race Drug & Photo

106 LINCOLN STREET
SITKA, ALASKA 09835

(907) 747-8006 March 23, 1989

Myra Munson

Commissioner

Dept, of Health & Social Services
Box I

Juneau, Alaska 99811-0601

Dear Ms. Munson:

Your Jletter of March 15, 1989 has Uleft me with concerns of my own. The
primary one being your 1inability to recognize what the figures you are using
mean. I am also concerned about where you are obtaining information about my
store 1income. Am 1 under some kind of iInvestigation? Because you feel a 207.
reduction 1in medicaid rates equates to a mere 1.57. of the corporation®s gross
income, you Tfeel that 1is not justification for withdrawing from the program?

I must ask you what 1is Justification? You have Just stated that we should Tfire
two employees or somehow Tfind the extra money to pay for their services. Our
price 1is jJjustifiable and the lowest it can be, and 1 resent a state agency
dictating to me what 1 shall be doing. Yes, I am very concerned about you,

and the legislators who would 1idly sit by and allow this travesty to occur.

If you people want pharmacies to provide service, you should consider pro-

viding a plan that will not cause a loss of revenue. Such plans have been
proposed but you chose to ignore them.
/

As far as your dismay about not providing a 30 day notice of non-particip-
ation, your Jletter was signed on January 24, 1989 and we received word on
January 31, 1989 that the emergency regulations would begin February 1, 1989.
A one day notice! I1£ that fair? 1 don"t owe you anything if that 1is your
attitude. You ask why 1 don*"t give the program a chance? What chance are

you giving me? The chance to loose up to $1,000.00 per month while you folks
have time to nail in permanent regulations that do not allow for a 107. per

yvear pharmaceutical inflation which will cost me an additional $2,500.00 per

year . By June, one would assume, or continue to create an impression to the
legislators that the pharmacy community 1is "happy to have the medicaid business".

Your contracts aren"t worth the paper they"re written on.

We are not a non-profit organization, and can 1ill afford your program.
As far as my concern Tfor our medicaid recipients, we have not allowed patients
to go without medication, Jjust as we did not before your program came into

existance.
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"White"s White's Inc. « 705 Halibut Point Rd. » Sitka, AK 99835 s (907) 747-5755
PHARMACY

march 2j, 1989

(Jommissioner Myra Munson .
\y/ Dept. of Health and social Services i%

,0% PO BOX H i<

yY / Juneau, AK 9981*-0601

.. B} 7>,
Dear Commissioner Munsonj a,

tx

Thank you for your personal response to our dilemma. m

It was a difficult decision i m¢ husband and me %0
make rei our position with mr caid, At this point,
financially, as well as prof~. tonally; vie have no
choice. Although we had not ven your department an official
written 30-day notice (mostly ecause we do not have a signed
medicaid contract with the sta ,e); vie did let our medicaid patients
. know. This was at the time wc received notification regarding
-7 ( ,LJEY the Emergency Medical ruling on Jan 28th.

m We DO care about these people and contrary to what has

>l ¢ been often-times stated, vie arc- not refusing to serve any
n\Ufu9i 1 medicaid patients-vie never have.

tu

\ile have a mutual respect relationship with these patients-

) 7>ne vihich we are proud of and have worked hard to establish.

. We have spent ALOT of time explaining the system and the new
w7 restrictions. Such as over $000 drugs that were at one time

covered on medicaid and now are not. The restriction that

bothers me the most, however, 1is the mandatory generic substitution.
We must fill medicaid prescriptions with generics that we do not
normally stock. Generics thai oft&n times do not show bioavailability
bioequivalency. We are forced to dispense the "cheaper®™ product-

a process vihich we are liable “or. So, at added inventory expense
and liability we must dispens-. medication we don"t have confidence
in.

n X (i

To address your comment about iving the program a fair chance,
please see the enclosed sampli of our :ebruary 1939 re-
imbursement. (if \ou would Ii to see more examples, just et
me know). Also, written i.. J margin, arc the iEDBOOD AWP
(average wholesal prices), ease nott what wc were paid
compared to what it cost us.

It is true, ve. do sometimes a percentage discount off

of AWP; but this is based on business agreement that is
dependent on prompt payment f our wholesaler-- which is every
.two weeks. The program is tabing that away from us.



White White’s Inc. « 705 Halibut Point Rd. « Sitka, AK 99835 « (907)
PHARMACY

I"m not sure where you get the figures on our volume
of medicaid prescriptions— it is more like 9A of our
total. When you mentioned a 1.. decrease 1in our gross
annual, all 1 could think of was how that equaled one
of our employees®™ wages. | don®"t want to have

to lay someone off. Please note other costs here
which have not been included in these percentages- ie:
freight(a very REAL expense to us southeasterners) and
increased inventory. As it stands now, we still

have over $2500.00 outstanding n unpaid medicaid claims
from 1988.

I am hoping that some agreement can be reached on HB70.
Some modifications will have to be made before we can
subscribe to the program. Again, thank you for your time-
I hope we can work together on a solution that will be
satisfactory to both parties.

Sincerely,

X jlw

Trish White RPh
White"s Pharmacy

CCs Representative Grussendorf
Senator Eliason
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N SISTERS OF

g~ PROVIDENCE
ALAKA THB-AH SERVING IN THE WEST SINCE 165

ADEAG

March 22, 1989

The Honorable Dick Eliason
Alaska State Senate

P.0. Box V

Juneau, Alaska 99811

Dear Senator Eliason:

I am very concerned by HB 70. As I understand 1it, HB 70 will remove
the Sunset Clause from SB 255 which is a directive to the State to
implement a Federal Pharmacy Medicaid program. I support SB 255 and

the implementation of a Federal Pharmacy Medicaid program.
Unfortunately, the State has not yet been able to develop a program
that has been Federally approved. Therefore, 1 support an extension
of the Sunset Clause for an additional year to allow:

1. The Department of Health and Social Services to finalize a plan
for a Pharmacy Medicaid program;

2. Federal HCFA officials to approve the plan;

3. Implementation of a program until the next legislative session;
and,

4. Legislative -eview of the impact of the progranm.

I would Ilike to request that you either vote against HB 70 inorder to
retain legislative review, or consider an amendment toextend the
Sunset Clause provision one additional year.

I would appreciate receiving your views on this 1issue.

Sincerely,

<
Consultant Pharmacist

MEMBERS OP THE SISTERS OF PROVIDENCE CORPORATION—ALASKA: PROVIDENCE HOSPITAL. ANCHORAGE-OUR LADYOFCOMPASSION CARE CENTER. ANCHORAGE-
WABHINGTON: PROVIDENCE MEDICAL CENTER. SEATTLE-THE D,PAUL RETIREMENT RESIDENCE AND MOUNT ST. VINCENT NURSING CENTER. SEATTLE—PROVIDENCE
HOSPITAL EVERETT-ST. PETER HOSPITAL OLYMPIA-ST. ELIZABETH HOSPITAL YAKIMA-ST. JOSEPH HOSPITAL ABERDEEN-ST. HELEN HOSPITAL CHEHAL1S— OREGON:
PROVIDENCE HOSPITAL MEDFORD— PROVIDENCE MEDICALCENTER, PORTLAND— PROVIDENCE CHILD CENTER. PORTLAND-ST. VINCENT HOSPITAL AND MEDICAL CENTER.
PORTLAND— CALIFORNIA: PROVIDENCE HOSPITAL OAKLAND-PROVIDENCE HIGH SCHOOL BURBANK-SAINT JOSEPH MEDICAL CENTER. BURBANK



Report
On the Cost of Dispensing
Pharmaceutical Prescriptions

In the State of Alaska

Prepared for the

Division of Medical Assistance
Department of Health and Social Services
State of Alaska
4433 Business Park Boulevard, Building "M"
Anchorage, Alaska 99503

Prepared by
Myers and Stauffer, Chartered
Certified Public Accountants
909 Topeka Avenue
Topeka, Kansas 66612

In Consultation with

Gene Hotchkiss, RPh
Carol Morgan, RPh

December 1988



Alaska State Leqislature

SENATE

Committee on Finance
P.O. Box v
State Capitol
Juneau, Alaska 99811

Official Business

LETTER OF INTENT ON SB 255

It is the intent of the Legislature that as regulations
are developed to implement this legislation that the form
of the current general relief medical pharmacy program be
duplicated to the extent consistent with federal
guidelines. The goal of the Department of Health and
Social Services shall be to seek a reimbursement systenm
consistent with the usual, customary and reasonable fees
charged by pharmacies to the Alaskan general public. The
regulations should avoid harsh economic impact on the
pharmacy provider community to insure the participation
of the largest number of pharmacy providers across the
state to allow the maximum access to pharmacyservices by
the medicaid recipient community. Legislative Audit
shall perform a review of the program and report to the
Legislature by February 1, 1989.



December 7th

14th

16th

18th

19th

22nd

22nd

Kim Busch, Erie Hansen, Bert Parrish, and Darrell Stauffer meet

with federal HCFA officials in Baltimore toreview state plan.

State meet3 with regional HCFA officials inSeattle to review

state plan

Steering committee meets by teleconference. Also inattendance
are Chris Coursey, Bemie Klouda. EricHansen reviews federal
response to statoplan. Feds firmly rejectpercentage markup
formula as well as AWP as reimbursement for ingredient cost.
Feds require state to perform survey todetermine actual
ingredient costs beingpaid by Alaskan pharmacies. State desires
to implement interimplan by February Istwhile performing
ingredient cost survey. If final plan approved by Feds by March
1st, the state can be reimbursed retroactive to January 1lst. State
proposes to pay AWP minus 5% plus fee of 57.90 (average-varies
individually) until survey is done at which time ingredient cost
will be adjusted to survey results. All non-pharmacist members
of the committee vote yes with EricHansen abstaining.

Pharmacist members ask for conference prior totaking position.

Dave Swanson, Ron Sedgwick, Chris Coursey and Bemie Klouda
meet by teleconference to discuss position on interim program
proposed by state. Dave Swanson conferred with Bill Larson who
could not attend this meeting. Pharmacistsunanimously agreed
that they could only support the initial state plan (AWP plus
markup plus fee) and would vote no to the backup proposal by the

state.

Chris Coursey communicated the votes (3 nays) of the steering

committee members (Sedgwick, Swanson, Larson) to Eric Hansen.

Eric Hansen contacts Chris Coursey with new state proposal.
State will reimburse AWP plus 7.90 fee (average) starting
Feb.lIst, until the ingredient cost survey isdone, at which time
AWP would be replaced with the actual ingredient cost as
determined by the survey. In addition, tliestate would require the
Association to provide a letter supporting the final program and
agreeing not tooppose HESS during theupcoming legislative

session.

After reviewing proposalwith Dave Swanson, Ron Sedgwick, and
Bemie Klouda, Chris Coursey informs Kim Busch that the
Association cannot provide the letter as requested and will take
no action which limits the options ofthe phaimacy providers. Kim
Busch indicates thatthe state will probably adopt AWP minus 5%
plus a fee of $7.90 (average) until the cost ingredient survey is

completed.



RICHARD VERME ASSOCIATES
422 East Bay Drtwe, 127
Olympia, Washington 08506

STATE OF ALASKA

MEDICAID ESTIMATED ACQUISITION COST (EAC)
DRUG SURVEY

L ENGAGEMENT DESCRIPTION-- Under the authority of Contract ASPS Number 06-89-124 with the State
of Alaska, Department of Health and Social Services, Richard Vecrme Associates (RVA) performed the
following " described consultm% services.  Except for follow-up consultation, this ‘report represents the
completion of all other tasks, deliverables, obligations, and performance under this contract.

11 Purpose-- The purpose of this engagement was to conduct ssurvey of Alaskan prescription drug prices
in a representative number of phaimacies in Alaska providing those drugs under the Medicaid program.

12 Objectives— The objective of this engagement was two-fold,

1.2.1 First, it was to determine Estimated Acquisition Costs (EAC) for certain Medicaid prescriPtion
dtrugds I(? Alaskan pharmacies. The state required this work conform to federal acceptance
standards.

1.2.2 Second, it was to show the EAC as a percent o' the Average Wholesale Price (AWP). The
state required use of the AWP shown in industry standard references. These references
|nC|Uded the OCtOber |, 1988 through February 28. 1989M edispan, Blue Book, Or Red Book.

13 Chonsul,tan_t Team— The team used to conduct the survey consisted of two staff. Richard L. Verme was

the Principal and lead surveyor. Thomas  Zuchlewski, the firm’s Chief Technical Associate,
accompanied Mr, Verme.

14 Scope— The engagement addressed the following in the conduct of the survey.

141 The survey sampled twelve (12) Alaskan Medicaid
prescription providers. These™ included:

a. Six _86) of the higher volume Medicaid
[OViQers, _ ,
gi_x ﬂe) urban and six @ rural pharmacies,
Eight "(8) independent “and four (4) chain
stores, anid

b,
C.
d. Twenty-two (22) prescription drugs.
A

ccording to the Division of Medical, Assistance

(DMA) records, the sample_pharmacigs numper

nearly” fifteen percent '(15%) .of all Alaskan

Medicaid drug providers. "This is twelve percent _. .

%12%) of all enrolled providers. In dollar volume, Figure 1 Providers Volume
he Sampled pharmacies received twenty-one Comparison

percent (21%2 of al! state Medicaid ~ dr

u
payments ~ One half or forty-one %41) of thegAIaskan providers are in Anchorage. This
correlates with the urban element of the sample.

143 The twenty-two (22) sample drugs comPri_se nearly fourteen percent (f14'%) of all prescriptions
billed during the year 1988. Thé actual figure is’somewhat higher. This percentage does not
include all possible generic substitutes.

DOLLAR VOLUME
MMiceict Provioe's

142

RICHARD VERME ASSOCIATES March 25, 1989
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1.4.4 The, consultant team conducted the dru sujrgg
during the period February 14 through 21, 1989,
They “collected prices for”the sample drugs_on* _
site ‘at each of the twelve (12) pharmacies.” They Prescriptions B ties
obtained the prices from_invoices for 1988 ang
later on file at the sites. They further confirmed
tﬂelgata by a check of products on the provider’s
shelf.

DRUG VOLUME

Safpfr
15 Analysis Techniques-- The method of analysis consisted of
comgarln the grlce data collected with thg AWP_for each
drug as showD in the sive soor OF nes 5000 From this
conparison the consultant team calculated the percent AWP
for each price at each provider site. From these percentages,

they complied_averages for groups of drugs and providers.
Thése groups include:

151 Urban and rural providers,

152 Federal Maximum Allowable Cost (MAC) drugs
and Non-MAC drugs,

Figure 2 Drugs Volume Comparison

153 Drugs only available from a single manufacturer (Single Source),
154 Drugs available from two or more manufacturers (Multi-source) and not subject to MAC,
155 Averages for individual providers and drugs, and over-all total drug and provider averages.

2 DESCRIPTION OF APPROACH AND METHODS— The survey consisted of six (6) phases. RVA completed

the first four (4) phases in Alaska. The final two phases took place at the firm’s location in Olympia,
Washington.

21 Phase One-- was the selection of sample Alaskan Medicaid prescription providers and a "market basket"
of drugs billed to the Program. This combined an analysis of Alaskan Medicaid Manaqement Information
System’ (MMLS) reports dnd consultation with the Aldska, Division of Medical Assistance (DMA).

2.1.1 RVA and DMA agreed on twenty FZO? dnlj\ﬂ products representing the top_drugs in. the top
therapeutic classifications among all state Medicaid prescription billings. “This consists of a
mix of prescription medications.

a. It includes nine (9) Single Source drugs, seven (7) Multi-source federal MAC products,
and a total of eleven (12) Multi-source medications.

b. The Regional federal Heath Care and Financing Administration (HCFA) requested the
sample include an_emphasis on federal MAC drugs. _Therefore, the surveyors aqreed to

?V% t(vvo)(Z) more federal MAC Multi-source drugS. This increased the sample to twenty-
22).

¢. Not all sampled pharmacies carried all the surveyed drugbs. All drugs were available from
either natiohal wholesalers or a local wholesaler. APPENDIX A shows detailed information
on all of the drugs in the sample.

212 RVA and DMA agreed to a final selection of twelve 5\12) Medicaid prescription Rrowde_rs.
This included six (ga)_u_rban providers from the City of An¢horage and six (6) rural pharmacies
from other communities across the stale. From’ the orlplnal selection of providers, three
pharmacies contacted in advance, chose not.to take parf. DMA recommended and RVA
accepted replacements with similar characteristics, locations, and volumes. APPENDIX B.
provided under separate cover, describes each provider thai took part.

2.2 Phases Two Through Four— RVA completed these phases at the sampled provider sites. This consisted

of interviews with pharmacy management, checkm? prices of the sample drugs on the provider’s shelf,
and copying drug invoices and reldted documents for the sampled products.

RICHARD VERME ASSOCIATES March 25, 1989
MEDICAID EAC DRUG SURVEY Page 2 of 7 Pages



221 The interview with the pharmacist, owner, or manager determined the provider’s prescription
volume, Medicaid business percentaﬁe, and their Sources of suPpI%/. This included asking
which three (3) prescriptions they filled most often. The consultant team asked for a release
of wholesaler Information. This enabled the surveyors to determine applicable fees, up-
charges, and other product related costs.

2.2.2 The shelf i_nventory provided a record of the quantity, container size, date of purchase, cost,
and _ supplier for the sampled drugs. Also, it furnished similar information on any generic
equivalents in stock for use in substitutions.

2.2.3 The RVA survey team made copies of the provider’s qriginal drug invoices to confirm the
shelf inventory“and support later analysis. - Where available they Copied related wholesaler
reports. Thesg reports summarize provider purchases by actual cost and percent of AWP for
all drugs purchase in the report periods. APPENDIX C Contains examples of these summaries

2.3 Phase Five-- This phase included compiling and arrayin% all the information collected. This involved
(é%cgulgctllsctmaﬁgl 3;AS}/S\/P percentages for drug prices. As alast step, RVA performed the drug and provider

231 To comprlle_ and array the information the RVA team used hoth data bast and spread-sheet
tools. This displayed the associations and relationships of individual drug and provider data.
With the calculation of AWT percentages for the drug price data, this periitted analysis from
several different perspectives.

232 SECTION 3 of this report describes in detail the drug and provider cost analysis. It reco?nizes
commonJ)rowder characteristics, purchasing customs and related costs, sotrces of supply, and
associated pharmacy business practices.

24 Phase Six— This phase consisted of developing the survey’s findings from the analysis and incorporating
%nem into the engagement report. SECTION 4 of the following [ists the findings™ of fact identified by
e Surveyors.

3 DRUG COST ANALYSIS— The drugs cost analysis addressed provider demographics and drug purchasing
characteristics related to cost, actual drug costs compared to AWP, and the relationship among thése elements.

3.1 Provider Characteristlcs--

311 RVA and DMA agreed to_ divide Alaskan pharmacies into two (2) discrete categories based
on demographics and location. Of the eighty-two (82) Alaskan drug providers in the Medicaid
program, forty-one (41) were in the City” of Anchorage. ThlstIaced them in the Urhan
catégory based on location and the size Populatlon served. The Rural category contains_the
remainder of providers located across the state serving much_smaller communities. The
sample of providers contains six (e) from each of these categories.

3.1.2 The survey team classified the pharmacies that took part by the form of their business
organization as well. Providers were either part of a store Chain or Independent businesses.
The sample of providers contained four (4) Chain and eight (8) Independent stores,

313 From the DMA MM1S reports, RVA noted the percent of the total Medicaid prescription
volume done by each of the sampled providers, Where available, the pharmacies provided
estimates of what this represented as a share of their entire business.

3.2 Provider Drug Purchasing Practices-- The surveyors examined the provider’s drug purchasing practices
and arrangenients.

321 This placed the sampled providers in two (2) distinct groups based on their primary suppliers.

RICHARD VERME ASSOCIATES March 25, 1989
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a. The first group of eight (8) purchiied, in a Urge measure, from national wholesaler firms
with distribution centers In Washington Staté. The remaining four (4) in the sample
purchase from a local Alaskan wholeSaler located in Anchorage.” The team found two (2
?f the F]IX (6?,Urlian (Ancr]orage) providers and five (5) of the Rural providers purchase
rom the nafional wholesalers.

b. The team also noted all pharmacies took advantage of some manufacturer Direct
purchasing. This practice took the form of “free goods specials,” "dating deals,* or annual
purchases of antibiotics. This explains the low prices found for generic or M AC drugs

3.2.2 Some providers paid additional charges directly related to drug product purchasing For this
survey these payments arc a costs covered by the dispensing fee. These charges include:

a. Freight, postage, parcel delivery, or other shipping charges; and laic fees or peuailics for
past due bills.

b. Likewise, there were no reductions for prompt payment discounts, drug purchase related
non-drug, free merchandise, discounts, or other incentives.

3.3 Drug Cost Characteristics-- This survey compares the actual price of the sampled drug product with the
published AV<T for the product. The basis for comparison is the product National Drug Code (NDC)
and the AV>T effective on the date of purchase. Similarly, M AC prices are another bench-marl: for
drugs with a federal reimbursement ceiling The AWP percentages come from ’per unit costs* as a
function of the AWP wunit price. This method uses a weighted average to allow for different container
sizes. All calculations show percentages rounded to the nearest whole percent.

34 Provider, Drug, and Cost Relationships--

3.4.1 To examine these relationships, the surveyors used Drug-Provider Matrices or Tables. Table
1 shows the percent of AWP for each drug for each provider. It displays averages for both
individual drugs and individual providers. Also, it contains an over-all average for the total
of both drugs and providers.
Table | Drug and Provider AWP Percents
VENDOR CODE NUMBER DRUG
NAV: STRENGTH 11« 213#4« 5t 6#7#8#9 #0 #1 #2 AG
Prone 20 g @ 8 8 & 8§ & 8 8 &H ¥ R & &
Iter.istit 7 2* 8 8 &8 8 &8 & R B &
Tegretol 200 my g 8 & 7 9B 8 8§ B 97 % &
Oraxide 8 90 8 M DV Y PY L VD B T D
Fildini 20 ny 8 (4 84 % U4 & B A B U B H &
Drsjrtl 1SO my 8 8 8 8 & & 8 % &
2intac ISO mg 8 &8 & 8 8 0/ 8§ 0V 8 % &
Tagirr.t 1 300 g 8 D NV 89 0 & V 8 B & D
Prevent 11 90mtg 17gr 8 8 8 & &8 & R % 8 88
Tinormir- 50 mg 8 8 8 & & 8§ & & B & &
Pllirt ir. 100 mgy & 8 & & 8 & & H B &
Dirucet a too & & 8 8P & M 8 H NV B B &
Triphn 11 « 2 80 EC 8 & 80 & 8 & 0 & 0 0 &
Xir.u _ 0.5m 0 80 8 & 8 & 8 8 0 ¥ 0V NV &
Am:»ic 11in 250mg/Sml 41 28 9 R R 4 N9 N0 0D 26 4 N 3
Tjlei S/50C B 8 8 8 B B B B VR B & a
Piirjrir 0. 625my R & 8B B S5 B & NV B8 8 8
Meet rgar For 11s & 8 & 8 2 ¥ ¥ R & &
ljilrr.ci M/Ccotir.t #H 3 8 & B8 8 & 0O 8 D B8 ¥ 0 #
AtitarrincFrer Code'rt Phosphite 300r,g/30mg & 4 71 37 D 3 8 % 9 60 66
Mtc robarr.e: e 400 my A 6 80 % 9 6 6 68 % 8 73
Furoserice 40 my 8§ 2 2 @ 19 47 A 61
VENDOF  AVERAGE B2 8 &8 & 8 B &8 8 A D 8 8 DRUG AVERAGE
82 VENDOR AVERAGE
RICHARD VERME ASSOCIATES March 25, 1989
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34.2 Table Il conijiits of just the Non-MAC drugs contained in Table Ooc. Id the tame fashion
u shows each drug, “provider, and their averages.

Table Il Provider Axp Non-MAC Drug AWP Pbrcekii
VEKOOR c0O0t HUUBEF DRUG
AAV! strength 4 1424344454117 8149410 111 117 AG
PlOJIC 20 *( 8 11 IE IE 17 8 17 17 8 9 %H 17 89
Nerutit 7 r* 18 18 Il Il 8 19 17 13 8 9 B & 19
f11flin 20 «( & Il 81 4 ¥4 15 8 4 0D U4 B 8 s
D tSfftl SO HE 18 IE 17 17 ie 17 17 17 B 17 8+
ZtMtC ISO fg g7 IE 8 IE 17 19 8 17 90 88 % 17 8
jtret 300 Rg IS 90 19 9 19 9 19 8 9 15 % 8§ 9%
Pio»ri1l1 90m:j 17frr 88 IE IE 17 1B 17 12 15 IE % & 88
lincririf S0 #( 88 IE 8 8 It IS 8 8 17 &8 % 17 88
Ttiphm 1+ 26 10 10 84 8 8 15 80 & 8 M4 8 s &
Atm 0 Smj 10 10 & 15 10 15 80 8 s & 8 8 &
1J1oi s/soc B 8 8 8 B 98 6 B 0 8 B & a
Flirrirlr 0 62SmE It 8 & 11 19 8 & 90 & H B B
Uipi'(ir foft 1 8 8 83 80 8 B B &H 84 92 g 87
VENDOF. AVERAGE 8 8 8 87 8 8 8 g 8 17 o & &
87

34.3 Tables III through VII contained in APPENDIX D show the provider and drug relationships
including averages for:

a. Urban providers and Non-MAC Drugs,
b. Rural providers and Non-MAC Drugs;
¢. MAC drugs for
1) All providers,
2) Urban providers, and Rural providers;
d. Single Source drugs for all providers, and
e. Non-MAC Multi-source drugs for all providers.

34.4 The analgsis examined further the sensitjvity of the averages to possible anomalies in the data
collected. This included elimination of:

a.  Thehigh and low percentages for the drug products purchase by eachprovider;
b.  Thehigh and low drug percentages hased on wholesaler supplier;
. Thehigh and low provider averages; and

Thecalculation of averages weighted by the sampled drug and provider shares of the
Alaskan Medicaid program.

4. FINDINGS— The Surveyors found two (2) primary areas where the facts clearly offer conclusions. The first
b

ertains to drug purchasing and pharmacy business practices. The second applies to the percent of AWP
Pepresented by gthg actual gcost foe the sa%/npled drugsp & d

RICHARD VERME ASSOCIATES March 25, 1989
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4.1 Business ind Drug Purchasing Practices-

411 The sampled Alaskan Medicaid providers can and do purchase the surveyed drugs from
several suppliers.

a.  The survey shows providers in similar circumstances using different Prjncipal wholesalers.
This had no positive relation to cost. The providers did indicate this related topersonal
preference, proximity, shipping times and delivery periods.

b.  The surveyed providers purchased nearly thirteen percent of (13%) oi the sampled products

from squrces other than wholesalers. THhis Bractlce resulted in drugs costs well below those
charged by the wholesalers noted in the survey.

417 There were a possible thirty-six (36) respondents to the request to identify the three most
commaon grescn[%tlons. Twénty-three (%%%fanswered the question. They reported the surveyed
drugs in sixty-tbrec percent (63%5 of 't

Cases.
413 The survey& team found equivalent drug products .« pharmacy shelves for which there is no
apparent FDA approval.

414 Eight (8) of the twelve glz? surveyed providers paid certain fees to dru? wholesalers. These
Include ‘charges for such items as enrollment, microfiche and order eniry equipment.

a. These fees varied with the volume, quantity, frequency and type of purchases. From
available information, the team estimated the additionial associated drug cost.

b. The estimates showed only one (1? of the, ~ eight (18) providers had fees approachingtwi
percent (2%) of drug costS. The others paid only”small” fractions of a percent.

415 Wholesaler summary reports for the
DRUG COST PERCENT OF AWP surveyed  providers  document

purchasin? of all drug products on the

fi,  VENDOR AVERAGES average of between €ighty and eight-
five percent 680% - 85%) of AWP,
W 1 SEmor) ESSuursss o APPENDIX C contains examples of

theses reports. This is consistent with
the averages shown in Table 1

416 Wholesaler and direct supplier ’&FICE

date and invoices show federal MAC

RURAL VENDORS drugs  routinely  available  and
purchased by the prCudent buyer at

OIVENDOFI < prices below"the MAC.
81% 83% 8% 87% 8% 417 The presR/lncle, on provide[J s_helvesfof
Figure 3 Provider Averages Percent of AWT eneric, Mu'tl-source, substitutes for

e surveyed brand name ,drug
products  indicates  authorize
substitution may be a relatively

common practice.
42 Drug Cost Percentages of AWT— P

421 The survey team found no material difference hetween the total drugpriceaverages  and
the averages for all providers. This includes:

a. All drulgs and all providers at eighty-twopercent(82%) ofAWT for Urban andRural
providers; and

b. Blr%Q/T(Ii\élr/éc drugs at eighty-seven percent (87%) of AWT for both Urban and Rural

RICHARD VERME ASSOCIATES

March 25, 1959
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c. Figure 3 illustrates these comparisons for the surveyed providers.

4.3 Figure 4 shows the same relationships for the sampled

driigs. Tables I'and n of Section 3and Tables Ill and IV DRUG COST PERCENT OF AWP
of APPENDIX D show hoth sets of relationships. _ PRUG JVERAQES
431 The surveyors found MAC drugs widely and E_ W=
consistently available below thé MAC price. . moo- P . -
4.3.2 The high was Urban providers with b high of an tr-Jmn - 8y
sixty-nine percent (69%) of MAC.
a. The low was Rural provider’s MAC drug
price average of sixty-five percent (65%). o TRIAH VBADORS RLRAL VENDORS TOTA VB OCR!
( n ‘3«“
b. Table V of APPENDIX D displays the erUADve in m o

MAC averages. IMDne«  E2 Mai-UAC Dr¥

433 There isa modest difference between average  Figure 4 Drug PERCENTAGES CF AWP
Percent of AWP for Single Source drugs and

hat for Non-MAC Mulfi-source drug.

.. The average for the surveyed providers for Single Source is eighty-seven percent (87%).
b. The average for Multi-source Non-MAC products is eighty-nine percent (8%%).

- TAanpleESNDl\)/(I Dan%' |VII tth

isplay this

DRUG COST PERCENT OF AWP relationship. Figure_p5.yshows
By Sources the difference graphically.

434 The sensitivity and weighted average

analyses proved there was no materjal

DFILO /VERAQE differences resulting from anomalies
In the data collected.

a. Eliminating high and low, drug
prices, drug” AWP percent
VENDOR >VERAIOE averages, ~providers, or
suppliers made no material
change in final averages.

661 67% 66k 6% 00% b.  Neither did weighting the
HH Beurot RSN WuUh*ourc average drug and provider
AWP. ercentages by Medicaid
: _ _ _ provider —an prESCHP'[I_Oﬂ
Figure 5 Comparison Single and Multi-source Drug volume male any material
Averages change.
b,

CONCLUSIONS— 8%) data collected from this survey justifies the State of Alaska considering the use of
HGHTY— EVEN ( f§of AWT as the basis for at. Estimated Acquisition Cost (EAC) for reimbursement of
00-MAC Medicard pfescriptions. Factors to consider in any adjustment to this percentage could mnclude:

51 Increases based on a fully documented statewide assessment of wholesaler monthly fees;
52 Decreases based on clear evidence showing the impact of supplier prompt payment discounts; and

53 Increases based on re-examination of the dispensing fee hass that demonstrates such items as postage,
freight, or shipping costs arc part of the ingredient™costs and not otherwise reimbursed; and

54 The use of a separate and higher tier to address the Non-MAC Multi-source drug differences.

RICHARD VERME ASSOCIATES March 25, 1989
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STATE OF ALASKA

MEDICAID ESTIMATED ACQUISITION COST (EAC)
DRUG SURVEY

APPENDIX A

DRUGS SURVEYED

wn>>

Prozac 20 m(m;/I Lilly MAC (Yes/No); N
OURCE (MS- Multi-source, SS- Single”Source): SS

nistat 7 .« Ortho MAC (Yes/N
|

o

0 ( _ 03): N
RCE (MS- Multi-source, SS- Single Source): SS

U (MS-
TeF?reto. 200 m?,_ Geigy MAC (Yes/No): Y
U (MS- Multi-source, SS- Single Sotirce): MS

azide , SKF MAC (Yes/Nogz_ Y
E (MS- Multi-source, SS- Single Source): MS

ne 20 mg, Pfizer MAC éYes/No): N
(MS- Multi-source, SS- Single Source): SS

[T219p]

wnO
(@)
[
oo
(@)

nim
mn!
D

(@]
(=
X0
O
Mo

T

(MS- Multi-source, SS- Single Source): MS

Zantac 150 mg, Glaxo MAC gYes/N%): N
OURCE (MS- Multi-source, SS- Single Source): SS

URCE
T%gamet 300 mﬂ, SKF MAC (Yes/No): N
URCE (MS- Multi-source, SS- Single Source): SS

90mceg. 17gm, Schering_ MAC (Yes/Nog:
MS- Multi-Source, SS- Single Source): M

rmin 50 mq, Stuart-1CI. MAC (Yes/No): N
E (MS- Multi-source, SS- Single Source): SS

wn@

-

0

wn— wmk
(@) (@)
c =z
= ;Ug
[@l= [@p13>)
m=
—_—

DX
|

- MuTti-source, SS- Single Saurce):

100, . Lillv MAC gYes/N%): Y
- Multi-source, SS- Single Source): MS

-28 . Wyeth MAC (Yes/No): N
S- Multi-source, SS- Single Source): SS

I
M
nax 0.5mg, Upjohn MAC (Yes/No): N
N %ﬂ Y
I

wnr—
o
nN= w

(@)

S- Multi=source, SS- Single Sgurce): S

(MS- Multi-source, SS- Single Source):

TUonx 5/500, McNeil MAC (Y_es/No)S: N
OURCE (MS- Multi-source, SS-"Single Source): MS

N O NnO 82 wn
> C<x C4

RICHARD VERME ASSOCIATES
MEDICAID EAC DRUG SURVEY

Deéyrel 150 mg, Mead Johnson MAC (Yes/No): N
OURCE

00 m?,_ Parke Davis MAC (Yes/Nog/I:S Y

E
xicillin- 250ma/5ml,  Squibh MAC (Yes/No):
E k %—' ( Mg

SCHEDULE n (Yes/No): N
SCHEDULE 11 (Yes/No): N
SCHEDULE 11 (Yes/No): N
SCHEDULE 11 (Yes/No): N
SCHEDULE I (Yes/No): N
SCHEDULE 11 (Yes/No): N
SCHEDULE D (Yrs/No). N
SCHEDULE D (Yes/No): N
NS cHEDULE H (Yes/No): N
SCHEDULE D (Ycs/No): N
SCHEDULE D (Yes/No): N
SCHEDULE Il (Yes/No): N
SCHEDULE Il (Yes/No): N
SCHEDULE Il (Yes/No): N
SCHEDULE 0 (Yes/No): N

SCHEDULE 11 (Yes/No): Y

A ppendix a
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CODE:(S) rin 0.625mg, Ayertt MAC (Yes/No); N

Prema ;
OURCE (MS- Multi-source, SS- Single Sourcg): MS  SCHEDULE Il (Ycs/No) N

Mcgcrgau Forlis, Wyeth MAC (Yes/No): N

E “(MS- Multi-source, SS- SiDgic Safrce): S  SCHEDULE II (Yes/No) Y
. This drug now on FDA less than effective list

Lylenol w/Codcine #3, McNeil. MAC (Yes/NR/?: Y
OURCE (MS- Multi-source, SS- Single Source): MS ~ SCHEDULE Il (Yes/No) N

CODE: R
S
N
S
SOURCE (
CODE: T Acetaminosohen; ,0deine Phosphate 300mg/30rp4% Generic_ MAC (Yes/No) Y
SOURCE (Ms- S
U
S
V
S

CODE:

OURCE Multi-source, SS- Single Source): CHEDULE II" (Yes/No): N

robamate 400 mg, Generic. MAC (Yes/N’{)/?: Y
MS- Multi-source, SS- Single Source): MS  SCHEDULE Il (Yes/No). N

(
rosemidc 40 mg, Generic MAC (Yes/No): Y
(MS- Multi=source, SS- Single Source): MS  SCHEDULE Il (Yes/No): N

CODE:

CODE:

Appendix a
RICHARD VERME ASSOCIATES March 25,?&9
MEDICAID EAC DRUG SURVEY Page A2
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STATE OF ALASKA

MEDICAID ESTIMATED ACQUISITION COST (EAC)

PROVIDER -

DRUG SURVEY

DRUG RELATIONSHIP TABLES

APPENDIX D

Table Il Drug Cost Percent op AWP Non-MAC Urban

NAVE STRENGTH « So 6
Prone 20 mg 7 19
Normal 7 n e 19
Flltin 20 my 4 1S
Dtijral ISC mg 7 17
Zonae ISC mg 7 1S
Tagarel 300 mg 9 90
FTonrt 11 90n:g 17gr 7 It
Ttr.crmr L mg e 19
IripMill e 28 0 IS
Xinn 0 Smy 0 IS
Ty In s/soc S &
Prorr.irin 0 6251 t 19

irgan For 11 9 IS

VENDOR AVERAGE

[EEN
~

It

70l 0 9#0 AG

17
13
14
17
7
19
Vi
17
14
14
)
17
b

NUWUUITOOINONOO WNIN

7w

19
19
16
17
D
D
19
17
10
10
D
D
IS

17

Table IV Drug Cost Percent op AWP Non-MAC Rural

DRUG

2 19
R It

U &4
7
It It

19 19
it 17
It Bt
4 12
U
it %
It

14 19
7 1

87 VENDOR AVERAGE

VENDOR CODE DRUG

NAVE .. ......... .. .. L STRENGTH .1 1026 314111 112 AG
QUM iaiiiiiiiiiii arrirrami mmm eam 332 aaa  aaa
Prone 20 my 18 18 18 8 H 8 89
Nor.ijtat 7 » 18 8 It % 8 &9
Ftldint 20 my % 14 14 14 B 14 &
Doalrel ISO mg It B % 8& D
Zintac ISO mg 7 18 8 1B &% 8 &
Taftmt! 30C mg 8 NV 19 vV H & P
Provirl 1 Qtr,.g 17gir 18 18 1B % & &9
Tanormir, 0 my 8 &8 B8 B & &
Tripfcajil « 28 80 8 8 & 60 0 &
Xarai 0 S 80 8 & & 10 80 &
Tjln 5/500 B & 8 & B & 89
Pramar Ir. 0. 62Smy 8 B B8 5 B 88
Uiptrgar Fort la 89 &8 & R 8O &
VENDOR AVERAGE g 8 8 & R & 8

RICHARD VERME ASSOCIATES
MEDICAID EAC DRUG SURVEY

87 VENDOR AVERAGE
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Tabic V ce
MMMW a

neric Drug Cost Percent op MAC eor PrceJu MAC Druos
aaaMK*"aaHaMMMHaaHaHBH

-|aaaaHH

nioof CCXI NURSER

KAMI STRENGTH | 1#¢t #s 64#$ #6# 7T #1t f t #0 #1 #?
CirbMittp irt 200 at a7 a 7% 73 69 43 B
Ir ler. lift ni/Hyd(Btkltr til [tildi S0/2 Séy J» 7 6/ $ 60 4 64 62 % A
Pkinjltin Sod lon 100 ol 67 17 K¢ 67 6%
Prppciypkint Nipayllit/Acilialncphtn 100 37 6( 47 67 13 97 a4 777
Asci o( 1ilt IDir1 250ft)/sit'l - 7 6S 6% S 4 4 7 6
Acit mbi nopNtr.  Cod* *n» Pbospfcal . OCk&,30m 16 70 17 60 6l $ 0 60 64 13 3
Miprpbiaitl 400 ag 1w A 1 1 14?7 116 ® 177 e1 1
furolt*| Cl 40 aj S8 B &H BT H B 4 43 &
VENDOR  AVERAGE A 60 33 B I? 46l 17 S 6 66 ™
URBAN
VENDOR COOE NUMBER DRUG
NAVE strength #3 #6f 7#1#9 #10 AVG
CirbtKirtpint 200 a( B BB Q[ 3 o7
[rlimtirini/MydrotMcrcttlklldt 30/7 g 60 4 64 67 A 6l
Pktnyitin SsCmr IOCl at 3 62 68 %
Propciypbini Mapsp lat */Ac*t amnopfccr. 100 3 o 4 2
Aaci U 11 1r EOr1 ESOrrt/Srr.l 63 S0 a4 4 S0
Acit urmopktr. Codtin* Pkciphitt 300m(/30mt 61 % 70 60 64 62
Mfprobamitt 400 at 177 47 126 MO 122 19
Furoiin Pi 40 at AP 4 3B
VENDOF  AVERAGE S 74 6l 12 ¥ 6 67 D
69 VENDOF AVERAGE
RURAL
VENDOR CODE NUMBER DRUG
NAVE STRENGTH #1#2 #3 #4 #12
3H4] Voo
CifbuDirtpini 200 af 47 47
Tr Ltat if ini/Hydrochlcret kiizidt 50/25mg 5 71 5 5 8 %0
Pkmytoin Sod I ur 100 ag 67 3r 2
Propoiyphtnt NaprI|t|/AcMam|nophtn 100 37 66 47 & T 4
AociitiIlin 80-1 2500i/5ral 71 6 7 68 65
Acitacinophir.. Codiini Pkciphitt 300at/300i{ 86 7 12 60 & 15 I
Miprobim 11 400 BE 27 A 12 6 M A
Furotimidt 40 ag ¥ 45 45 3 H &4 %
VENDOR  AVERAGE 74 60 57 73 66 74 63

RICHARD VERME ASSOCIATES
MEDICAID EAC DRUG SURVEY
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67 VENDOR AVERAGE

DRUG
AG

RRNBRBIN

66 OKIC AVERAGE
61 VEROOF AVERAGE
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Table VI Druo Cost Percent of AWP Single Source Drugs

3
=

NAME SRNGH | 1f 2*3# C(t:}[g #0 111 2 A
T v PzR|TBFIRREI
y i
- MR
qonh[IO %ngmEmm “ to 0 12
KﬁlplrflrFor]_’D 0 @13% %8 &%@2‘3&55
VENDOR AVERAGE 86 & 16 (7 16 (7 8 8 16 8 Ol 8 87 DRUG AVERAGE

87 VENDOF AVERAGE

rable vii Drug Cost Percent of AWP Non-MAC Multi-source Drugs

BMOBMam
VENDQR CODE NUMBER 6
NAVE SRNGH * 1+ 2#31 41 f617#8#9*10#ﬂ1#12%
jrt 10 _. 8 8 17 & % & & & % & 8
Quen! 11 %1@ 13 8 8 17 8 & @ 19 8 % 17 a
s B & & 17 B BB S D B S &
Imirin 0.625ms E 8 13 18 0 IS & M 8 % &8 &
VENDOR AVERAGE B B 8B & 8 9 8 B8 9 B8 B F 8
89 VENDOR AVERAGE
A ppendix D
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Re: Pharmacy Medicaid Program (HB70)

Texas document refuting the federal HCFA arguments against a
reimbursement methodology that 1links the fee paid to the
cost of ingredients.

From: Ron Sedgwick, Leg. chairman, Alaska Pharmaceutical

Association
789-0458 (office) 789-9628 (office) 789-9522 (home)

It should be noted when considering the attached information
from Texas that the period 1in contention 3-1-86 through
3-31-87 is PRIOR to the publication of the "Final Rule"”
regulations that we operate under today. The basic thrust
of the "Final Rule™ regulations was to give states even more
leeway than before, (see pages 4 & 5 of Texas document)
Texas Medicaid officials have stated that the period after
the publication of the "Final Rule”™ has not been challenged
by federal HCFA officials. (October 1987 to date) Thus,
the HCFA arguments against such a reimbursement methodology
as the "Texas Model"™ are even weaker today than they were
prior to October 1987.



UNITED STATES DEPARTMENT OF HEALTH AND HUMAN SERVICES ‘/
DEPARTMENTAL GRANT APPEALS BOARD

IN THE MATTER OF THE
TEXAS DEPARTMENT OF
HUMAN SERVICES,

MEDICAID DISALLOWANCE
FOR DRUG DISPENSING FEES

BOARD DOCKET NO. 87-137

W W W W

APPELLANT®"S BRIEF IN SUPPORT OF A
REVERSAL OF THE DISALLOWANCE DECISION

I. BACKGROUND

This 1is an appeal of a decision by J. D. Sconce, Regional
Administrator, Health Care Financing Administration (HCFA),
United States Department of Health and Human Services (HHS). By
letter dated July 2, 1987, Mr. Sconce notified the Appellant,
Texas Department of Human Services (TDHS), of his decision to
disallow $1,225,108 in federal financial participation claimed
by TDHS for drug dispensing fees under the Medicaid program from
March 1, 1986 through March 31,-1987. As is reflected 1in the
disallowance letter, this action followed a series of deferrals
over a period of four consecutive fiscal quarters during which
TDHS was actively seeking an opportunity to appeal. Thus, by
its actions 1in this matter, HCFA has already deprived the State
of the possibility of obtaining an earlier review which would

have involved a substantially smaller disallowance amount.



Moreover, despite the requirements of 42 U.S.C.A. 1396b(d)(5)
and the State"s exercise of 1its option to keep the funds 1in
dispute pending a final decision 1in this matter, HCFA has
retained a significant amount of the funds at issue here.

These funds have been claimed by the State as part of 1its
costs in providing prescribed drugs to Medicaid recipients.
Payment for these services 1is clearly authorized by the Medicaid
statute and regulations. 42 U.S.C.A. & 1336d(a)(1l2); 42 CFR
440.120. The regulations allow payment for these services in an
amount equal to the ingredient cost plus a reasonable dispensing
fee or the provider®s usual and customary charge to the public,
whichever 1is lower. 42 CFR 447.331. Further, the regulations
contemplate that the dispensing fee will 1include a profit
factor. 42 CFR 447.333(a)(4). The question raised herein 1is
whether the law and regulations specifically prohibit a state fronm
determining the profit factor on a transaction-by-transaction
basis or whether they require that the profit be estimated and
applied on an across-the-board basis.

From an economist®s point of view, a normal profit is a
cost of doing business. Normal profitslare "the return to the
businessman for his own services (as a manager], and the
interest on the money he himself has invested in the business 1in
the form of capital or land."” (John A. Guthrie, Economics,
Richard D. Irwin, 1Inc. (Homewood, 111) 1961, p. 531.) From an

accounting point of view, profits are the funds the businessman



acquires from sales after paying all costs of doing business and
are not considered as a cost of doing business. In accounting,
it is appropriate Co refer to profits as a percent of sales.

In determining tho dispensing fee, the State of Texas
allocates the return for the pharmacy owner®s services or
manager"s services as a salary expense which is appropriate in
both the economic or accounting definitions. What is left,
then, 1is some compensation for the amount of capital invested.
Again, in both economics and accounting, this compensation (or
interest) can be calculated in either terms of dollars or terms
of percents. The more common way IS as a percent. Interest 1is
almost always discussed as a percent of capital, although 1in
business accounting, it can be either a percent of capital or a
percent of sales. If a percent of sales, it must be adequate to
provide the appropriate interest on capital. Applying a profit
percent to each transaction, as the State of Texas has done,
conforms to generally accepted accounting, economic and pricing
practices. The method gives a higher dollar return on higher
cost products, but higher cost products require greater capital
investments, and with higher investments, payments should be
higher.

In its disallowance HCFA has referred to various studies,
pre-regulation guidelines and preamble comments expressing the
view that including the profit in a flat dispensing fee was

preferable to a methodology which takes 1into account a



pharmacist®™s cost of stocking various drug products. However, a
staff member of HHS"s (then HEW"s) 1969 Task Force on
Prescription Drugs~has indicated that the current circumstances
are considerably different from those that existed at the time
those recommendations were made. For example, at the time of
the Task Force, few pharmacies used lower cost generic drug
products in place of higher cost brand name products. The flat
fee was seen as a method for "not encouraging” pharmacists to
use higher cost products. Since then, however, the federal
payment limits on multiple source products plus the state®"s”
limits on drug product costs now generally prevent pharmacists
from using higher cost brand products. Competition has forced
pharmacists to use lower cost generic products for the private
sector. The need for a neutral policy no longer exists.
Pharmacists simply cannot use higher priced brand name products
in government programs because of reoulatorv restrictions.

n At the same time, prices for many single source drug
products which do not have lower priced generics have risen
dramatically. Since the pharmacist has no part in determining
whether these products will be used, a reimbursement policy that
encourages the use of low cost products 1is not effective and may
adversely affect the pharmacist®s willingness to stock high cost
products. Since these products require greater capital
investment, the use of a percentage profit method makes good

sense. Higher dollar investments should bring higher dollar



returns, and in the absence of such a payment policy the
availability of needed high cost drug products for Medicaid
recipients 1is obvicrusly going to be diminished.

Belatedly, these new circumstances have now been recognized
by HCFA in recent regulations which specifically give states
greater flexibility in this regard. July 31, 1987 Federai

Register (Vol. 52 No. 147) pp. 28648 et seq.; Also see Exhibit

H.
" I1. 1SSUE
At issue in this appeal 1is the Texas drug reimbursement
methodology. The HCFA disallowance was taken because that

agency questioned whether or not Texas®™ sliding scale dispensing
fee is allowable 1in accordance with Federal statutes and
regulations.

Since March 1, 1986, when the current methodology was
implemented, Texas®™ total provider payment for a pharmaceutical
transaction has been calculated by adding the estimated
acquisition cost (EAC) of the drug dispensed, and a dispensing
fee, which on average 1included the statewide base dispensing
expense ($3.26) and a 5.5% profit on the selling price. The
profit on the selling price is derived by dividing the total

transaction cost by .945.



For example:
Drug Cost Dispensing Expense
$10. 00 4~ ~ $3.26 = $14.03
.945
Thus, for this transaction profit equals $.77:
$14.03
- 13.26 transaction cost
.77 (or 5.5% of $14.03) Profit
While the dispensing fee equals $4.03:
$3.26 dispensing expense
+ .77 profit
4.03 dispensing fee

As may be seen in Appellant ™ Exhibit A, HCFA"s July 2,
1987 disallowance letter, HCFA argues that this methodology 1is
impermissible. The basis for this claim is that the Texas
system violates the drug reimbursement regulations, specifically
42 CFR 447.331; the preamble to these regulations as found in
the August 15, 1975 Federal Register (Vol. 40 No. 159); and
HCFA®"s June 1, 1977 "Prepublication Draft Guidelines"” on the
payment of reasonable charges for prescribed drugs to State
agencies.

The State will show that its sliding scale dispensing fee
methodology 1is not prohibited by the 42 CFR 447.331; that the
preamble to this regulation when it was published, and the
"Prepublication Draft Guidelines,"” while recommending against a

mar).up svstem. do not address the Texas®™ system; and that the

preamble and guidelines may not, in any event, legally prohibit



a mark>*~ system or any other methodology not otherwise
prohibited 1in the regulation itself. Finally, the State argues

that HCFA®s computation of its disallowance 1is incorrect.

I1il ARGUMENT
A. The 1975 Preamble to the Dispensing Fee Regulations May
Not Pro.hibit Texas®" Sliding Scale Dispensing or a Markup
Systenm

As is argued 1in section C, below, the State does not have a
markup system of the nature prohibitedby the preamble. However,
it is the State"s position that even if the markup systenm
referred to in preamble was the same as the system used by
Texas, the preamble 1is not a legally permissible vehicle to
prohibit such a methodology.

In the August 15, 1975 Federal Register (Vol. 40 No. 159)
HHS promulgated rules regarding the reimbursement for Medicaid
drugs. In the discussion regarding dispensing fees at page
34516 there 1is the following reference:

/Comment: The method of determining a dispensing fee"

should be based on percentage markup rather than on a

fixed fee basis. (1 State Medicaid agency).

Response: This is not acceptable since a percentage

markup would be an incentive to use higher cost drug

items and thus it would run counter to the objectives

of the regulations. A GAO study in 1966 strongly
“"recommended against this method.



Again, as 1is argued 1in section C, the current Texas system 1is
not a markup system in tho sense that 1is referred to in this
comment. Further /m"the Texas system is not an incentive for the
use of higher priced drugs. Dut of most 1immediate concern is
that it is well understood that the preamble to a regulation may
not substitute for the regulation itself. This 1is precisely
what HCFA 1is attempting to do in this case because there 1is no
arguable prosition against a markup system 1in the relevant
regulation

In its letter of disallowance (Exhibit A at page 2) HCFA "cites
42 CFR 44.331(c) 1in support of 1its prohibition: "The dispensing
fee must be set by the agency under 447.333." This section 1is
then also quoted to the effect that the dispensing fee may vary
according to three cited factors. It appears that HCFA 1is
arguing that the fee may only vary according to these three
factors. In fact, there 1is no basis for such an interpretation

of the full section:

8§ 447.333 Dispensing fee
(a) The agency may set the dispensing fee by taking into
account the results of surveys of the costs of pharmacy
operation. The agency must periodically survey pharmacy
operations including--

(1) Operational data;

(2) Professional services data;



(3) Overhead data; and
(4) Profit data.
(b) The dispensing fee may vary according to--
(1) Size and Ilocation of pharmacy;
(2) Whether the drug is a legend item (for which Federal
law requires a prescription) or nonlegend item; and
(3) Whether the drug 1is dispensed by a physician or an
outpatient department of an institution.
(c) The dispensing fee may also vary for drugs furnished
recipients 1in institutions by a pharmacy using a unit dose
system. In those cases--
(1) The dispensing fee 1is added to the ingredient cost o-
the drug actually used; and
(2) The fee 1is either-
(i) An amount added to the cost of each unit dose.; or
(ii) A daily or monthly capitation rate per recipient
being furnished drugs.

The 1list of factors by which the dispensing fee may vary is

obviously stated permissively rather than exclusively. To have

done

otherwise would have required little change 1in language by

the drafters, but they clearly chose not to avail themselves of

this

have

been

been

simple option. Nor, had they done so, would the section
been internally consistent. For if the three factors had
stated as exclusive of all other factors, there would have

no purpose in requiring states to collect data in their



periodical surveys of pharmacy operations on anything but these
three factors v/hen, in fact, states were required to survey for
operational, professional services, overhead and profit data

— and routinely take other factors into consideration in setting
fees.

Previously, HCFA itself has consistently recognized the
ability of states to include other factors in the dispensing
fee. For example, the Agency has approved Texas"™ utilization of
such variables as an incentive to the pharmacist to record
billing data on tape, free delivery to patients (as
reimbursement and as 1incentive), the cost of keeping patient
profiles and continuing education expenses. Even HCFA®"s 1977
"Prepublication Draft Guidelines™ recognize the States may may
employ any number of variables in determining the dispensing
fee. And specifically on page 45 of the guidelines, Texas 1is
even cited as an example of a state with a variable fee.

**x Thus, 1in the absence of regulatory language prohibiting any
form of a markup system, HCFA instead turns to the above-quoted
comment and response in the preamble to the regulations despite
the fact that the Board has determined that "(a] preamble,
unlike a regulation, does not appear in the Code of Federal
Regulations ... the permanent library of active regulations,
[but] only in the Federal Register."” New York State Department
of Social Services, GAB Decision No. 818 at 7 (December 12,

1986) . The Board 1in New York clearly ruled that a preamble 1is

10



not binding on the State "... where it imposes a-li-mitation not
apparent on the fact of the regulation and not required by the
statute."” 1I1cK See also Maryland Department of Health and Merital!
Hygiene, GAB Decision No. 85 at 7 (February 28, 1980) ("[t]he
preamble 1is in principle an explanatory not a regulatory part of
the instrument™). Thus, it is well settled that a preamble to a
federal regulation may not impose limitations not found 1in the

regulations it accompanies.

B. HCFA®"s 1977 "Prepublication Draft Guidelines™ May Not

Prohibit Texas®™ Sliding Scale Drug Dispensing Fee

Through Information Memorandum IM-77-27(MSA) June 2, 1977,
HCFA forwarded what it described as "Prepublication Draft
Guidelines on Payment of Reasonable Charges for Prescribed
Drugs"” to state agencies administering medical assistance
programs. At page 9 of the draft guidelines "mark-up systems"
alee prohibited. As may have been seen in their disallowance
letter (Exhibit A), HCFA greatly relies upon these guidelines as
a rationale for finding Texas®" drug dispensing methodology to be
suspect.

As is true of 1its reliance upon the preamble, and for much
the same reasons, this reliance 1is unjustified. Indeed, the

draft guidelines have never been finalized -- despite the

11



passage of ten years since their release. By definition, they
are "prepublication,”™ and "draft"™ guidelines which have never
been finalized-.-

Nor, as 1is also true of the preamble, do they have any
legal effect. Except 1in its reliance upon the guidelines in
this matter, HCFA itself has never treated them as having full
force and affect. An excellent example of this 1is the testimony
of the HCFA"s Medicaid State Representative, Larry W. Seals, 1in
a January 1985 Texas Department of Human Services administrative
hearing.In this hearing, which also concerned drug dispensing
fees, Mr. Seals was asked if the 1977 "Prepublication Draft
Guidelines” at 1issue hpr-p were ever finalized. He answered :

They were never 1incorporated into the medical

assistance manual as discussed 1in the cover letter”

They were never arinpt-pH -

Exhibit B, Revco v. Texas Department of Human Resources, No.
84-28, page 94 at lines 13-16. The counsel for the state agency

then asked Mr. Seals about the significance of a document never

having been formally adopted into the Medicaid Assistance

Manual. The following exchange ensued:
A. It therefor guidance. If somebody chooses to use --
it"s there for guidance to astate. IfT they wish to

review these proposed guidelines and choose to adopt
them, it"s there; but it does not constitute the formal
policy of our agency.

0. Must the state use such -- the guidelines elicited in
Department®s Exhibit No. 16 [the 1977 "Prepublication
Draft Guidelines] when formulating their policies on
Medicaid prescription pricing for senior citizens
discount areas?

A. They may use them. They must not. They may. There®s
no requirement that they use them.

12



0. To clarify/ if a state does not use the guidelines
summarized 1in Department®s Exhibit No. 16 before you,
would that state in any way be considered out of
compliance with federal requirements?

A. No. -

0- Has the process of interpreting questions under the
federal regs changed with different presidential
administrations?

A. Yes. In other words, for example, Title XX of the
program in 1977 was administered in one manner and now
it’s a block grant progranm. Sowith a stroke of the
pen, the procedure can change.

0. Has the process of interpreting Medicaid regulations

changed since the U.S. Presidency of Ronald Reagan,
that administration, came 1into office?
Yes.

A

Q. If so, how?

A Considerably more latitude 1is given to the states.

Ibid, pages 95-96, lines 12-25 and 1-22.

HCFA"s reliance upon the draft guidelines is also
inconsistent with a 1978 internal draft memorandum from the
agency"s Acting Assistant Secretary for Planning and Evaluation
to the Secretary of HHS regarding reimbursement for prescribed
drugs. At page 12 of this memorandum, the author notes that the
draft guidelines are "..._.advisory only and never published in
final form."™ He goes on to say:

It is important to emphasize that only the
regulations, not the guidelines, legally govern
States”™ vresponsibilities 1in setting dispensing fee

reimbursement levels. As noted earlier, the
regulations grant States great discretion 1in this
matter.

See Exhibit C.
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This view is reiterated by HCFA®"s Hearing Officer, Mr.
Albert G. Miller, 1In the Matter of the Disapproval of Arkansas
State Plan Amendments 84-11 and 05-16, Docket Nos. 85-1 and
86-4. In this decision the Hearing Officer states at page 11:

One last comment 1is in order here. HCFA 1indicates

that it requires the State to follow the provisions

set out in "Information Memorandum, IM-77-27 (MSA).

June 2, 1977," further identified as "Prepublication
draft guidelines”™ (HCFA Exhibit A). While this

instruction may indicate informal HCFA policy in draft

status b:ck in 1977, it certainly does not have,the

effect of the law or regulations, or even the effect

of published final manual instructions.

Finally, the Board has interpreted 5 16.14 of 1its
regulations, "How Board Review 1is Limited,” to cover "._...only
those formal rules published in the Code of Federal Regulations
under the Administrative Procedure Act (not the myriad of
manuals, guidelines, formal letters, and other 1issuances which
HHS agencies often use)."” "Ruling on Jurisdictional Issues,”™ FY

1981 AFDC and Medicaid Quality Control Disallowances, Board

Docket Nos. 85-108 et al, October 17, 1985 at 6.

C.,Te"xas™ Sliding Scale Dispensing Fee Formula 1is Not a
f Markup System )

"Wh4 -gp t-hp State has shown that the preamble and draft
guidelines may not preclude the use of methodologies not
prohibited 1in 42 CFR 447.331, it is also important to appreciate

that Texasl sliding scale dispensing fee methodology jjs not a
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markup system as described in the guidelines and, therefore, 1is
not precluded by the preamble to the regulations or the 197/
"Prepublication Drarft Guidelines."

This may best bo seen in the explanation of the background
of the dispensing fee regulations set forth in Professor Vincent
Gardner®s Deposition on Written Questions, which forms Exhibit D
of this brief.. Professor Gardner 1is currently a Clinical
Associate Professor of Pharmacy at the University of Texas. When
the federal Health Care Financing Administration was
established, Professor Gardner was named Associate Administrator
and Director of the Office of Pharmaceutical Reimbursements of
the Medicaid Bureau. He was also the Chairman of HEW®"s
Pharmaceutical Reimbursement Board. He was a member of a work
group whose work resulted in the 1975 dispensing fee
regulations. He or his staff did most of the policy and
economic analyses that were used to develop the 1975
regulations.

While 42 CFR 447.333 does not address the use of a
percentage markup, it mandates that a dispensing fee be used.
There 1is also no prohibition of a percentage for profit. The
recommendation against a markup 1is only found in the 1975
preamble to the regulations and 1in the 1977 "Prepublication
Draft Guidelines.™ As Professor Gardner explains 1in his
deposition, 1in 1its preamble to the regulations, and later 1in

guidelines, HCFA intended to discourage the use of a percentage
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markup system. Professor Gardner explains that Texas®™ sliding
scale dispensing fee does not violate either the spirit or the
letter of the regulations, or even the preamble and the
guidelines, because the Texas methodology 1is not a percentage
markup system, 1i.e., the application of a percent to the cost of
the drug to determine price. See Exhibit D, pp. 2-3, nos. 5 and
6.
This definition of markup, wherein the drug vendor applies
a percentage only to the acquisition cost 1is not only the
definition intended by the drafters of the regulations and the
guidelines but also the commonly accepted working definition
employed in retail 1industries. See Exhibit D, pg. 4, no. 7.
Percentage markup as a pricing norm has evolved from the basic
idea that the cost of an item 1is the factor to which markup 1is
added 1in order to obtain a certain gross margin in every
instance. See Marion Laboratories, Effective Pharmacy
Management, Second Edition, (1983), pp 246-269""Thus, markupn"""""
as/it is traditionally defined, 1is not only the application of a
/percentage or ratio only to the acquisition cost, but also the
intended result that a certain gross margin be obtained 1in every
VAnstance. Texas®™ sliding scale dispensing fee does neithernr-~-"2
This 1is further seen by the discussion of the profit factor
in the "Prepublication Draft Guidelines.™ As Professor Gardner
explains 1in his answers to the State"s deposition, 1if the

guidelines suggest that percentage profit is permissible for the
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flat/average dispensing fee determination, it is clearly no less
allowable for all fee determinations. Again, the regulations
and the guidelines”™are only internally consistent if one assumes
that markup 1is defined 1in the traditional manner outlined above.
What 1is discouraged by the preamble and the guidelines is
"_..the use of a percentage markup which 1is an application of a
percent to the .cost of the drug to determine price." Exhibit D,
pg. 4. no. 7. It was not intended to address, let alone
prohibit, the use of a percentage to determine fee
determinations. "Markup"™ 1is undefined in the preamble and the
guidelines. The State argues that the definition applied (now
10 years) later should represent the intention of the drafters
and common retail pharmaceutical usage. Thus, even 1if the
guidelines and the preamble were legally appropriate vehicles to
prohibit methodologies not prohibited by the regulations, Texasl

sliding scale dispensing fee is clearly not a markup system. -

D. The Texas Sliding Scale Fee Controls Costs and Ensures
Availability
The 1966 GAO study referenced 1in the Preamble to the
current regulations recommended against a percentage markup
system on the assumption that such a system would be an
incentive to use higher cost drug 1items. This argument is
advanced by HCFA as its rationale for the stand it takes 1in the

1977 "Prepublication Draft Guidelines” and in this disallowance.
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As may be seen 1in a summary analysis of the sliding scale
dispensing fee in Section 11, the Texas system is not an
incentive to u.se higher priced drugs. The assumptions on which
the preamble was based can also be demonstrated to be
inapplicable to Texas®" actual experience under its sliding scale
dispensing fee methodology. As is clearly shown 1in Exhibit E
the use of higher cost drugs (multi-source innovators) has
continued to decline since the implementation of the sliding
scale methodology, while the use of multi-source generics has
increased. The fee structure can have no effect on the use of
single source products, as neither the physician nor the
pharmacist has a choice of drugs to select from. This data
shows that the concern that higher cost drug usage would
increase 1is without merit.

In addition, the 1983 HHS Departmental Task .Force on drug
reimbursement recognized that reductions 1in reimbursement for
the ingredient portion of drugs must inevitably result in a
reconsideration of the adequacy of dispensing fee levels. Texas
has significantly reduced the amount it pays for drug products
in the Medicaid program. Just as the HHS Task Force predicted,
this has required us to revise the dispensing fee. Nevertheless,
this revision still complies with the legal requirements of the
regulations and at the same time it results 7?n drug payment
rates that are, 1in the aggregate, lower than any other state 1in

this region. See Exhibit F.
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Exhibit G shows that the average cost per prescription i
FY 1989 will be $3.32 less than it would have been under the
(HCFA-approved! Texas system. The average dispensing fee wil
beeonly 18 cents higher than it would have been under the fla
fee system previously 1in use. However, this slight differenc
in fee allows us to ensure availability of prescriptions desp
lowering the product-cost reimbursement an average $3.38. Th
the "bottom line™ conclusion 1is that Texas has ensured

availability while reducing State and Federal costs.

E. HCFA"s Computation of the Disallowance 1is incorrect

For all of the above reasons, TDHS believes the entire
amount of this disallowance 1is 1incorrect and that the
disallowance should be reversed. However, in the event the
Board upholds the disallowance, the State would argue that the
amount of the disallowance 1is overstated. In calculating the
disallowance, HCFA subtracted the average paid fee ($3.86) from
the period immediately prior to the implementation of the new
sliding scale dispensing fee from the average fee paid under the
new methodology. This yielded an incremental fee increase fronm
which the disallowance was figured.

The State contends that while the formula may be
reasonable, the data upon which it 1is based 1is not. The false
assumption in these calculations 1is that, but for the new

sliding scale dispensing fee methodology, Texas would, six



