
1  — -------—■— ■— .

A L A S K A  L E G I S L A T U R E  C O M M IT T E E  F I L E S ,  1 9 8 9 -1 9 9 0  8 6 7 2
6 4 1 8  S E N A T E  L A B O R  &  C O M M E R C E



STATE OF ALASKA
1990 LEGISLATIVE SESSION

. , .......

Bil l  Version: cssn sob (lac)
Publish Date:

REQUEST:

FISCAL NOTE

Revision Date:__________________

Title: An Act re la t ing to workers
,Korncen5flfctgii------------------------

Sponsor: i^bor and Commerce______
Requestor: Sen. Ke n v ____________

Agency Affected: Administration

GRU : Risk Mananemffnt________________

Components:

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING T y 9i .... FY 92 FY 9.1 ’ — F?"9"4 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
CRANTS, CLAIMS
MISCELLANEOUS

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 (1 o 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0

TOTAL OPERATING 0 .........0 .. . 9.. Q . .  . . . .  0 0
CAPITAL

REVENUE 0 0 o 0 0 0
FUNDING: (Thousands of Dollars)
GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TQTAL , . Q 0 0 . . . .  0 , 0 0
POSITIONS:

FULL-TIME 0 0 0 ,0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

A N A L Y S I S : (Attach a separate page if necessary)

The addition of Volunteer Emergency Medical Technicians to the State workers compensation 

program will not require any change in the Risk Management appropriation request.

Phone: 465-2180______
D a t e : f t e

Date: ' I ' - P - S - Q o

Distribution (by preparer): 

Legislative Finance 

Legislative Sponsor 

Requestor

Office of Management and Budget 

Impacted Agency(ies)

Rev: 11/89

Page j  of _j__

15/9K1/04230<i-0/H2

Prepared

Division

Apprcved by Commissioner: Frantf S. Baxter (/S. Ba)

A g e n c y : Department of Administration



R E Q U E S T ; __________

STATE OF ALASKA

1990 LEGISLATIVE SESSION

BILL VERSION: CSSB 508 (L&C)
rUBLISH DATE:

FISCAL NOTE

La b o rRevision Date: 

Title: " A n  A c t  re la tin g  to  w o rk ers'

Agency  Affected:
B R U :  W o rk e rs ' Co m p en sa tio n

com pensa tion ."

Sponsor: S e n a te  L a b o r  &  C o m m e rce
Requestor: S e n a te  L a b o r  &  C o m m e rce

E X P E N D I T U R E S / R E V E N U E S :  (T

Com ponents:
W o rk e r s ' Co m p en sa tio n

O P E R A T I N G F Y  91 F Y  92 F Y  93 F Y  94 F Y  95 F Y  96

P E R S O N A L  S E R V I C E S
T R A V E L

C O N T R A C T U A L

S U P P L I E S
E Q U I P M E N T

L A N D & S T R U C T U R E S

G R A N T S , C L A I M S
M I S C E L L A N E O U S
T O T A L  O P E R A T I N G 0.0 0.0 0.0 0.0 0.0 0.0

C A P I T A L

R E V E N U E

F U N D I N G :  (Thousands o f  Dollars)

G E N E R A L  F U N D

F E D E R A L  F U N D S

O T H E R

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

P O S r i O N S :
F U L L - T I M E

P A R T -T I M E
T E M P O R A R Y

A N A L Y S I S :  (A tta ch  a separate page i f  necessary)

N o te : There w ill be no impact on F Y  90.

Prepared by: E la in e  V a n d e rS a n d e , A d m m  O ff ic e r  

D ivision : W o r k e r s '  Co m p e n sa tio n _____________

Approved by Com m issioner^  

Agency:

J im  Sam pson - i s

D e p a r tm e n t o f  L a b o r ■3?=-

Distribution (by  preparer) : 
Legislative Finance 
Legislative Sponsor 
Requestor
O ffice  o f  Managem ent and Budget 
Impacted Agency(ie s)

P h o n e : 
D a t e :

D a te :

465-2790

4/23/90

4/23/90

page 1 of I



L e t t e r  o f  I n t e n t  
f o r

S e n a t e  B i l l  No. 5 0 8

I t  is t h e  i n t e n t  o f  t h e  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  

t h a t  t h e  A l a s k a  D e p a r t m e n t  o f  L a b o r  c o n t a c t  t h e  p r o f e s s i o n a l s  

w h o  c o n d u c t  i m p a i r m e n t  r a t i n g s  f o r  w o r k e r s  w h o  a r e  i n j u r e d  o n  

t h e  j o b  a n d  u r g e  t h a t  t h e s e  r a t i n g s  b e  d e t e r m i n e d  a s  

e x p e d i t i o u s l y  a s  p o s s i b l e ,  t h u s  a l l o w i n g  t h o s e  i n j u r e d  w o r k e r s  

t o  r e c e i v e  t h e i r  d u e  c o m p e n s a t i o n  i n  a t i m e l y  m a n n e r .



6-2068Ja
Ford

OFFERED IN THE SENATE BY SEN. KELLY

TO: CSSB 5 0 8 (L&C)

Page 9, line 26:

Delete "Januaiy 1, 1991"

Insert "immediately under AS 01.10.070(c)"

A M E N D M E N T

APp 2 5 1990

-1- A/25/90



A M E N D M E N T

6 -2 0 ‘;8Aa
Ford

O F F E R E D  I N  T H E  S E N A T E  

T O :  S B  5 0 8

B Y  S E N .  F A I K S

P a g e  2 ,  l i n e  14 :

D e l e t e  " o r  a l i c e n s e d  p h y s i c a l  o r  o c c u p a t i o n a l  t h e r a p i s t "

P a g e  5 ,  l i n e s  28  -  2 9 :

D e l e t e  " o r  l i c e n s e d  p h y s i c a l  o r  o c c u p a t i o n a l  t h e r a p i s t 1

-1- 4/19/90



6-2068Eb

F o r d

T O :  C S S 3  5 0 8  ( L a b o r  & C o m m e r c e )

P a g e  6 ,  a f t e r  l i n e  1 7 :

I n s e r t  n e w  b i l l  s e c t i o n s  t o  r e a d :

" *  S e c .  8 .  A S  2 3 . 3 0  i s  a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  t o  r e a d :

S e c . .  2 3 . 3 0 . 2 3 8 .  V O L U N T E E R  E M E R G E N C Y  M E D I C A L  T E C H N I C I A N S  A S  

E M P L O Y E E S .  ( a )  A  p e r s o n  w h o  i s  i n j u r e d  d u r i n g  t h e  c o u r s e  a n d  w i t h i n  

t h e  s c o p e  o f  p r o v i d i n g  s e r v i c e  a s  a  v o l u n t e e r  e m e r g e n c y  m e d i c a l  t e c h ­

n i c i a n  i s  a n  e m p l o y e e  o f  t h e  s t a t e  f o r  p u r p o s e s  o f  t h i s  c h a p t e r  i f  t h e  

p e r s o n

( 1 )  i s  c e r t i f i e d  b y  t h e  s t a t e  u n d e r  A S  1 8 . 0 8  a s  a n  e m e r ­

g e n c y  m e d i c a l  t e c h n i c i a n ;

( 2 )  p r o v i d e s  e m e r g e n c y  m e d i c a l  s e r v i c e  o u t s i d e  a n  i n c o r ­

p o r a t e d  c i t y  o r  b o r o u g h ;  a n d

( 3 )  i s  n o t  o t h e r w i s e  c o v e r e d  f o r  t h a t  i n j u r y  b y  a n  e m p l o y ­

e r ' s  w o r k e r s '  c o m p e n s a t i o n  i n s u r a n c e  p o l i c y  o r  s e l f - i n s u r a n c e  c e r t i f i -
i

c a t e .

( b )  T h e  g r o s s  w e e k l y  e a r n i n g s  f o r  a  p e r s o n  r e c e i v i n g  b e n e f i t s  

u n d e r  t h i s  s e c t i o n  s h a l l  b e  t h e  g r o s s  w e e k l y  e a r n i n g s  p a i d  a  f u l l - t i m e  

e m e r g e n c y  m e d i c a l  t e c h n i c i a n  e m p l o y e d  i n  t h e  c i t y  o r  b o r o u g h  n e a r e s t  

t o  t h e  p l a c e  w h e r e  t h e  i n j u r y  o c c u r r e d ,  o r ,  i f  t h e  n e a r e s t  c i t y  o r  

b o r o u g h  h a s  n o  f u l l - t i m e  e m e r g e n c y  m e d i c a l  t e c h n i c i a n ,  a t  a  r e a s o n a b l e  

f i g u r e  p r e v i o u s l y  s e t  b y  t h e  n e a r e s t  c i t y  o r  b o r o u g h  t o  m a k e  t h i s

A M E N D M E N T

OFFERED IN  THE SENATE BY SE N . ELIASON

-1- 4/21/90



6~2068Eb
Ford

d e t e r m i n a t i o n ,  b u t  i n  n o  c a s e  m a y  t h e  g r o s s  w e e k l y  e a r n i n g s  f o r  c a l ­

c u l a t i n g  c o m p e n s a t i o n  b e  l e s s  t h a n  t h e  m i n i m u m  w a g e  c o m p u t e d  o n  t h e  

b a s i s  o f  AO h o u r s  o f  w o r k  a  w e e k .

*  S e c .  9 .  A S  2 3 . 3 0 . 2 6 5  i s  a m e n d e d  b y  a d d i n g  a  n e w  p a r a g r a p h  t o  r e a d :

( 3 4 )  " v o l u n t e e r  e m e r g e n c y  m e d i c a l  t e c h n i c i a n "  m e a n s  a p e r s o n  

w h o  i s  c e r t i f i e d  b y  t h e  s t a t e  a s  a n  e m e r g e n c y  m e d i c a l  t e c h n i c i a n  u n d e r  

A S  1 8 . 0 8  a n d  w h o  p r o v i d e s  e m e r g e n c y  m e d i c a l  s e r v i c e s  o n  a  v o l u n t a r y  

b a s i s . "

- 2 - 4/21/90



O r ig in a l  s p o n s o r (s ) : Labor & Commerce Committee

I N  T H E  S E N A T E  B Y  T H E  L A B O R  & C O M M E R C E  C O M M I T T E E

C S  F O R  S E N A T E  B I L L  N O .  5 0 8  ( L & C )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  w o r k e r s '  c o m p e n s a t i o n ;  a n d  p r o ­

v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1.  A S  2 3 . 3 0 . 0 4 1 ( b )  i s  a m e n d e d  t o  r e a d :

( b )  T h e  a d m i n i s t r a t o r  s h a l l  [ P E R F O R M  T H E  F O L L O W I N G  F U N C T I O N S : ]

( 1 )  e n f o r c e  r e g u l a t i o n s  a d o p t e d  b y  t h e  b o a r d  t o  i m p l e m e n t  

t h i s  s e c t i o n ;
i

( 2 )  r e c o m m e n d  r e g u l a t i o n s  f o r  a d o p t i o n  b y  t h e  b o a r d  t h a t
f

e s t a b l i s h  p e r f o r m a n c e  a n d  r e p o r t i n g  c r i t e r i a  f o r  r e h a b i l i t a t i o n  s p e ­

c i a l i s t s ;

( 3 )  e n f o r c e  t h e  q u a l i t y  a n d  e f f e c t i v e n e s s  o f  r e e m p l o y m e n t  

b e n e f i t s  p r o v i d e d  f o r  u n d e r  t h i s  s e c t i o n ;

( 4 )  r e v i e w  o n  a n  a n n u a l  b a s i s  t h e  p e r f o r m a n c e  o f  r e h a b i l i -  j 

t a t i o n  s p e c i a l i s t s  t o  d e t e r m i n e  c o n t i n u e d  e l i g i b i l i t y  f o r  d e l i v e r y  o f
I

r e h a b i l i t a t i o n  s e r v i c e s ;

( 5 )  s u b m i t  t o  t h e  d e p a r t m e n t ,  o n  o r  b e f o r e  J u l y  1 [ J A N U ­

A R Y  1]  o f  e a c h  y e a r ,  a  r e p o r t  o f  r e e m p l o y m e n t  b e n e f i t s  p r o v i d e d  u n d e r

t h i s  s e c t i o n  f o r  t h e  p r e v i o u s  c a l e n d a r  [ F I S C A L ]  y e a r ;  t h e  r e p o r t  m u s t  

i n c l u d e  a g e n e r a l  s e c t i o n ,  s e c t i o n s  r e l a t e d  t o  e a c h  r e h a b i l i t a t i o n

s p e c i a l i s t  e m p l o y e d  u n d e r  t h i s  s e c t i o n ,  a n d  a s t a t i s t i c a l  s u m m a r y  o f  

a l l  r e h a b i l i t a t i o n  c a s e s ,  i n c l u d i n g

( A )  t h e  e s t i m a t e d  a n d  a c t u a l  c o s t  o f  e a c h  a c t i v e  

r e h a b i l i t a t i o n  p l a n ;

( B )  t h e  e s t i m a t e d  a n d  a c t u a l  t i m e  o f  e a c h

- 1 -  C S S B  5 0 8 ( L & C )



rehabilitation plan; <
i

(C) a status report on all individuals completing or 

terminating a reemployment benefits program including a return to 

w o rk date; J
I

(D) the cost of reemployment benefits;

(6) maintain a list of rehabilitation specialists who meet !

I
the qualifications established under this section;

(7) monitor the activities of medical managers assigned by j

the carrier to an injured employee, including reviewing reports or

correspondence concerning the injured employee;
I

(8) promote awareness among physicians, adjusters, injured
(1

workers, employers, employees, attorneys, training providers, and 

rehabilitation specialists of the reemployment program established in 

this subsection.

* Sec. 2. AS 23.30.041(e) is amended to read:

(e) A n  employee i£ [SHALL BE] eligible for benefits under this 

section upon the employee's written request and by having a licensed 

physician, or regarding muscular, skeletal, or neurological injuries,

j
a licensed physician or a licensed physical or occupational therapist, : 

predict that the employee will have permanent physical capacities that | 

are less than the physical demands of the employee's job as described 

in the United States Department of Labor's "Selected Characteristics 

of Occupations Defined in the Dictionary of Occupational Titles" for

(1) the employee's job at the time of injury; or

(2) other jobs that exist in the labor market that the 

employee has held or received training for within 10 years before the 

injury or that the employee has held following the injury for a period 

long enough to obtain the skills to compete in the labor market, 

according to specific vocational preparation codes as described in the

CSSB  508(L&C) -2-
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13

United States Department of Labor's "Selected Characteristics of 

Occupations Defined in the Dictionary of Occupational Titles."

* Sec. 3. AS 23.30.041(10 is repealed and reenacted to read:

(k) The employer shall pay compensation to an employee eligible 

5 for reemployment benefits, as follows:

(1) until the employee reaches medical stability or the 

reemployment plan is completed or terminated, whichever comes first, 

3 temporary disability benefits shall be paid;

3 (2) if the employee reaches medical stability and has

requested reemployment benefits or has been found eligible for re e m ­

ployment benefits, temporary disability benefits shall cease and 

permanent impairment benefits shall then be paid biweekly at the 

employee's temporary total disability rate until plan completion, 

u  termination, or exhaustion of permanent impairment benefits; permanent

impairment benefits remaining unpaid upon completion or termination of

the plan shall be paid to the employee in a single lump sum;

(3) if the employee's permanent impairment benefits are 

exhausted before the completion or termination of the reemployment 

plan, the employer shall pay, on a biweekly basis, an amount equal to 

20 60 percent of the employee's spendable weekly wage as determined under

:i AS 23.30.220, not to exceed $525, until the completion or termination

of the plan;

:?3 (4) if the employee reaches medical stability before an

impairment rating is given as provided in AS 23.30.190, except for the

-5 first 30 days the employee shall be paid 60 percent of the employee's

spendable weekly wage until an impairment rating is given; benefits 

paid more than 30 days after medical stability but before an impair­

ment rating is given shall be offset from the total sum of permanent 

impairment, benefits due to the employee; after the employee reaches

-3- CSSB 5 0 8 (L&C)
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medical stability and an impairment rating is given, all benefits paid 

shall be included as permanent impairment benefits;

(5) benefits related to the reemployment plan may not 

extend past two years from the date of the initiation of the 60 p e r ­

cent payment of the employee's spendable weekly wage, plan approval, 

or plan acceptance, whichever date occurs first, at wh ic h time the 

benefits expire;

(6) if the employer controverts the employee's claim or 

appeals a ruling of the administrator or the board that is favorable 

to the employee, the controversion or appeal delays completion of an 

evaluation, development, commencement or completion of a plan, and the 

employee is successful in the claim or appeal, the employer shall pay 

the employee 60 percent of the spendable weekly wage during the period 

of controversion or appeal, except that temporary disability benefits 

shall be paid until the employee reaches medical stability; for p u r ­

poses of this paragraph the two-year limitation on payment of benefits 

in (5) of this subsection does not begin to run or is tolled, and
I

payments m a de at 60 percent of the employee's spendable weekly wage 

during controversion or appeal ma y not be offset from permanent im­

pairment benefits due to the employee.

* Sec. 4. AS 23.30.041(1) is amended to read:

(1) The cost of the reemployment plan incurred under this sec-
r

tion i£ [SHALL BE] the responsibility of the employer, shall be paid 

on an expense incurred basis, and may not exceed $10,000. The cost of 

the rehabilitation specialist shall be paid by the employer, but may 

not be included in determining the cost of the reemployment plan. 

Fees charged by and paid to a rehabilitation specialist for services j 

must be comparable to fees for similar services in the community in

which the services are performed, as determined by the board. 

CSSB 5 0 8 (L&C) -4-



* Sec. 5. AS 23 . 3 0 . 0 4 1 (p) is amended to read:

(o) In this section

(1) 'administrator" means the reemployment benefits admin­

istrator under (a) of this section;

(2) "employability" means possessing the ability but not 

necessarily the opportunity to engage in employment that is consistent 

with the employee's physical status imposed by the compensable injury; i

(3) "labor market" means a geographical area that offers 

employment opportunities in the following priority;

l
(A) area of residence;

i
(B) area of last employment;

(C) the state;

(D) other states;

(4) "medical manager" means a nurse, rehabilitation spe- 

cialist, or other health care provider assigned by the carrier to

assist an employee in coordinating medical benefits, or to m o n itor the j
j

employee's medical services;
I

(5) "physical capacities" means objective and measurable 

physical traits such as ability to lift and carry, walk, stand or sit, 

push, pull, climb, balance, stoop, kneel, crouch, crawl, reach, h a n ­

dle, finger, feel, talk, hear or see;

(6) [(5)] "physical demands" means the physical require­

ments of the job such as strength, including positions such as stand­

ing, walking, sitting, and movement of objects such as lifting, carry­

ing, pushing, pulling, climbing, balancing, stooping, kneeling, 

crouching, crawling, reaching, handling, fingering, feeling, talking, 

hearing, or seeing;

(7) [(6)] "rehabilitation specialist" means a person who is 

a certified insurance rehabilitation specialist, a certified

-5- C SSB  508(L&C)



-------

rehabilitation counselor, or a person who has equivalent or better 

qualifications as determined under regulations adopted by the depart­

ment ;

(8) [(7)] "remunerative employability" means having the j
I

skills that allow a worker to be compensated w i t h  wages or other 

earnings equivalent to at least 60 percent of the worker's gross 

hourly wages at the time of injury; if the employment is outside the 

state, the stated 60 percent shall be adjusted to account for the ;

difference between the applicable state average week ly wage and the

^ aska average weekly wage.

Sec. 6. AS 23.30.041 is amended b y  adding a new subsection to read:

(q) After a medical manager has been assigned to an injured 

employee, the medical manager shall send writ te n notice to the employ­

ee, the employer, and the employee's physician explaining in what

capacity the medical manager is employed, who the medical manager 

represents, and the scope of the services to be provided.

Sec. 7. AS 23.30 is amended by adding a n e w  section to read:

Sec. 23.30.047. COMPENSATION FOR HEALTH INSURANCE. (a) An
I

employer who pays compensation to an injured employee under this 

chapter and who provided health insurance to the employee at the date 

of injury shall also pay to the employee an amount equal to the amount 

contributed by the employer to provide heal th insurance coverage for 

the employee and covered dependents, or the amount paid by the employ-

i
ee for replacement health insurance coverage, whichever amount is

i
less. Compensation required un de r this section commences wh en the 

employee's health insurance provided by the employex's contribution 

ceases and shall continue until the employee is no longer receiving 

compensation under this chapter, or for 18 months, whichever period is 

shorter.

508(L&C) -6-



(b) Payment of compensation under this section is not required
I

if the employee fails to provide ongoing proof of health insurance

j
coverage.

(c) Compensation paid under this section is subject to the , 

provisions of AS 23.30.155.

Sec. 8. AS 23.30.055 is amended to -read:

Sec. 23.30.055. EXCLUSIVENESS OF LIABILITY. The liability of an 

employer prescribed in AS 23.30.045 is exclusive and in place of all 

other liability of the employer and any fellow employee to the e m ­

ployee, the employee's legal representative, husband or wife, parents, 

dependents, next of kin, and anyone otherwise entitled to recover 

damages from the employer or fellow employee at law or in admiralty on 

account of the injury or death. The liability of the employer fs 

exclusive even if the employee's claim is barred under AS 23.30.022. 

However, if an employer fails to secure payment of compensation as 

required by this chapter, an injured employee or the employee's legal

;

representative in case death results from the injury may elect to 

claim compensation under this chapter [, j or to maintain an action :

i
against the employer at law or in admiralty for damages on account of , 

the injury or death. In that action^ the defendant may not plead as a 

defense that the injury was caused by the negligence of a fellow j 

servant, or that the employee assumed the risk of the employment, or 

that the injury was due to the contributory negligence of the employ­

ee. In this section, "employer" includes the employer's carrier, an 

insurance service agent to a self-insured employer, or a trade asso­

c iation, if the c?rrier, insurance service agent, or trade association 

provides or fails to provide safety inspections or safety advisory

s e r v i c e s .

Sec. 9. AS 23.30.190(b) is amended to read:
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1 (b) All determinations of the existence and degree of permanent 

impairment shall be made strictly and solely under the whole person 

determination as set out in the American Medical Association Guides to 

the Evaluation of Permanent Impairment, except that an impairment 

rating may not be rounded to the next five percent. The board shall 

adopt a supplementary recognized schedule for injuries that cannot be 

rated by use of the American Medical Association Guides. An impair-

■> ment rating shall be determined by a licensed physician or if the

injury is related to muscular, skeletal, or neurological disabilities, 

by a licensed physician or a licensed physical or occupational thera­

pist.

2 * Sec. 10. AS 23.30.195 is amended to read:

Sec. 23.30.195. SURVIVAL OF THE RIGHT TO COMPENSAT'ON. (a) 

Compensation to which a [ANY] claimant wo ul d be entitled under AS 23.-

30.190 [EXCEPTING (a)(20) OF THAT SECTION] shall, notwithstanding 

death arising from causes other than the injury, be payable to and for 

the benefit of the following persons [FOLLOWING]:

(1) if there i£ [BE] a wi do w or w i d o w e r , but [AND] no child 

of the deceased, to the widow or widower;

(2) if there is_ [BE] a w i d o w  or widower and a surviving
t

child or children of the deceased, one-half to the w i d o w  or widower, 

the other half to the surviving child or children, in equal s h a r e s ;

(3) if there i£ [BE] a surviving child or children of the

(
1 deceased, but no wi do w or widower, then to the child or children, in

equal s h a r e s .

(b) A n  award for impairment [DISABILITY] may be made after the i

death of the injured employee.

3 * Sec. 11. AS 23.30 is amended by adding a new section to read:

-? Sec. 23.30.238. VOLUNTEER EMERGENCY MEDICAL TECHNICIANS AS
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EMPLOYEES. (a) A person who is injured during the course and within 

the scope of providing service as a volunteer emei*gency medical tech­

nician is an employee of the state for purposes of this chapter if the 

person

(1) is certified by the state under AS 18.08 as an emer- 

gency medical technician;

(2) provides emergency medical service outside an incor­

porated city or borough; and

(3) is not otherwise covered for that injury by an employ­

er's workers' compensation insurance policy or self-insurance certifi­

cate.

(b) The gross weekly earnings for a person receiving benefits 

under this section shall be the gross weekly earnings paid a full-time 

emergency medical technician employed in the city or borough nearest 

to the place where the injury occurred, or, if the nearest city or 

borough has no full-time emergency medical technician, at a reasonable 

figure previously set by the nearest city or borough to make this 

determination, but in no case may the gross weekly earnings for cal-
i

culating compensation be less than the minimum wage computed on the ;

I
basis of 40 hours of wo rk a week.

Sec. 12. AS 23.30.265 is amended by adding a new paragraph to read:

(34) "volunteer emergency medical technician" means a person 

who is certified by the state as an emergency medical technician under 

AS 18.08 and who provides emergency medical services on a voluntary 

b a s i s .

Sec. 13. This A ct  takes e f f e c t  January  1, 1991.
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I N  T H E  S E N A T E  B Y  T H E  L A B O R  & C O M M E R C E  C O M M I T T E E

C S  F O R  S E N A T E  B I L L  N O .  5 0 8  ( L & C )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  w o r k e r s '  c o m p e n s a t i o n ;  a n d  p r o ­

v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  u Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  A S  2 3 . 3 0 . 0 4 1 ( b )  i s  a m e n d e d  t o  r e a d :

( b )  T h e  a d m i n i s t r a t o r  s h a l l  [ P E R F O R M  T H E  F O L L O W I N G  F U N C T I O N S : ]

( 1 )  e n f o r c e  r e g u l a t i o n s  a d o p t e d  b y  t h e  b o a r d  t o  i m p l e m e n t  

t h i s  s e c t i o n ;

( 2 )  r e c o m m e n d  r e g u l a t i o n s  f o r  a d o p t i o n  b y  t h e  b o o . r d  t h a t  

e s t a b l i s h  p e r f o r m a n c e  a n d  r e p o r t i n g  c r i t e r i a  f o r  r e h a b i l i t a t i o n  s p e ­

c i a l i s t s  ;

( 3 )  e n f o r c e  t h e  q u a l i t y  a n d  e f f e c t i v e n e s s  o f  r e e m p l o y m e n t  

b e n e f i t s  p r o v i d e d  f o r  u n d e r  t h i s  s e c t i o n ;

( 4 )  r e v i e w  o n  a n  a n n u a l  b a s i s  t h e  p e r f o r m a n c e  o f  r e h a b i l i ­

t a t i o n  s p e c i a l i s t s  t o  d e t e r m i n e  c o n t i n u e d  e l i g i b i l i t y  f o r  d e l i v e r y  o f  

r e h a b i l i t a t i o n  s e r v i c e s ;

( 5 )  s u b m i t  t o  t h e  d e p a r t m e n t ,  o n  o r  b e f o r e  J u l y  1 [ J A N U ­

A R Y  1 ]  o f  e a c h  y e a r ,  a  r e p o r t  o f  r e e m p l o y m e n t  b e n e f i t s  p r o v i d e !  u n d e r

t h i s  s e c t i o n  f o r  t h e  p r e v i o u s  c a l e n d a r  [ F I S C A L ]  y e a r ;  t h e  r e p o r t  m u s t  

i n c l u d p  a g e n e r a l  s e c t i o n ,  s e c t i o n s  r e l a t e d  t o  e a c h  r e h a b i l i t a t i o n

s p e c i a l i s t  e m p l o y e d  u n d e r  t h i s  s e c t i o n ,  a n d  a  s t a t i s t i c a l  s u m m a r y  o f  

a l l  r e h a b i l i t a t i o n  c a s e s ,  i n c l u d i n g

( A )  t h e  e s t i m a t e d  a n d  a c t u a l  c o s t  o f  e a c h  a c t i v e  

r e h a b i l i t a t i o n  p l a n ;

( B )  t h e  e s t i m a t e d  a n d  a c t u a l  t i m e  o f  e a c h
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( C )  a s t a t u s  r e p o r t  o n  a l l  i n d i v i d u a l s  c o m p l e t i n g  o r  

t e r m i n a t i n g  a r e e m p l o y m e n t  b e n e f i t s  p r o g r a m  i n c l u d i n g  a r e t u r n  t o  

w o r k  d a t e ;

( D )  t h e  c o s t  o f  r e e m p l o y m e n t  b e n e f i t s ;

( 6 )  m a i n t a i n  a l i s t  o f  r e h a b i l i t a t i o n  s p e c i a l i s t s  w h o  m e e t  

t h e  q u a l i f i c a t i o n s  e s t a b l i s h e d  u n d e r  t h i s  s e c t i o n ;

( 7 )  m o n i t o r  t h e  a c t i v i t i e s  o f  m e d i c a l  m a n a g e r s  a s s i g n e d  b y  

t h e  c a r r i e r  t o  a n  i n j u r e d  e m p l o y e e ,  i n c l u d i n g  r e v i e w i n g  r e p o r t s  o r  

c o r r e s p o n d  r n c e  c o n c e r n i n g  t h e  i n j u r e d  e m p l o y e e ;

( 8 )  p r o m o t e  a w a r e n e s s  a m o n g  p h y s i c i a n s ,  a d j u s t e r s ,  i n j u r e d  

w o r k e r s ,  e m p l o y e r s ,  e m p l o y e e s ,  a t t o r n e y s ,  t r a i n i n g  p r o v i d e r s ,  a n d  

r e h a b i l i t a t i o n  s p e c i a l i s t s  o f  t h e  r e e m p l o y m e n t  p r o g r a m  e s t a b l i s h e d  i n  

t h i s  s u b s e c t i o n .

*  S e c .  2 .  A S  2 3 . 3 0 . 0 4 1 ( e )  i s  a m e n d e d  t o  r e a d :

( e )  A n  e m p l o y e e  i_s [ S H A L L  B E ]  e l i g i b l e  f o r  b e n e f i t s  u n d e r  t h i s  

s e c t i o n  u p o n  t h e  e m p l o y e e ' s  w r i t t e n  r e q u e s t  a n d  b y  h a v i n g  a  l i c e n s e d  

p h y s i c i a n , o r  r e g a r d i n g  m u s c u l a r ,  s k e l e t a l ,  o r  n e u r o l o g i c a l  i n j u r i e s ,  

a  l i c e n s e d  p h y s i c i a n  o r  a  l i c e n s e d  p h y s i c a l  o r  o c c u p a t i o n a l  t h e r a p i s t ,  

p r e d i c t  t h a t  t h e  e m p l o y e e  w i l l  h a v e  p e r m a n e n t  p h y s i c a l  c a p a c i t i e s  t h a t

a r e  l e s s  t h a n  t h e  p h y s i c a l  d e m a n d s  o f  t h e  e m p l o y e e ' s  j o b  a s  d e s c r i b e d
»

i n  t h e  U n i t e d  S t a t e s  D e p a r t m e n t  o f  L a b o r ' s  " S e l e c t e d  C h a r a c t e r i s t i c s  

o f  O c c u p a t i o n s  D e f i n e d  i n  t h e  D i c t i o n a r y  o f  O c c u p a t i o n a l  T i t l e s "  f o r

( 1 )  t h e  e m p l o y e e ' s  j o b  a t  t h e  t i m e  o f  i n j u r y ;  o r

( 2 )  o t h e r  j o b s  t h a t  e x i s t  i n  t h e  l a b o r  m a r k e t  t h a t  t h e  

e m p l o y e e  h a s  h e l d  o r  r e c e i v e d  t r a i n i n g  f o r  w i t h i n  10 y e a r s  b e f o r e  t h e  

i n j u r y  o r  t h a t  t h e  e m p l o y e e  h a s  h e l d  f o l l o w i n g  t h e  i n j u r y  f o r  a  p e r i o d  

l o n g  e n o u g h  t o  o b t a i n  t h e  s k i l l s  t o  c o m p e t e  i n  t h e  l a b o r  m a r k e t ,  

a c c o r d i n g  t o  s p e c i f i c  v o c a t i o n a l  p r e p a r a t i o n  c o d e s  a s  d e s c r i b e d  i n  t h e
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U n i t e d  S t a t e s  D e p a r t m e n t  o f  L a b o r ' s  " S e l e c t e d  C h a r a c t e r i s t i c s  o f  

O c c u p a t i o n s  D e f i n e d  i n  t h e  D i c t i o n a r y  o f  O c c u p a t i o n a l  T i t l e s . "

*  S e c .  3 .  A S  2 3 . 3 0 . 0 4 1 ( k )  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

( k )  T h e  e m p l o y e r  s h a l l  p a y  c o m p e n s a t i o n  t o  a n  e m p l o y e e  e l i g i b l e  

f o r  r e e m p l o y m e n t  b e n e f i t s ,  a s  f o l l o w s :

( 1 )  u n t i l  t h e  e m p l o y e e  r e a c h e s  m e d i c a l  s t a b i l i t y  o r  t h e  

r e e m p l o y m e n t  p l a n  i s  c o m p l e t e d  o r  t e r m i n a t e d ,  w h i c h e v e r  c o m e s  f i r s t ,  

t e m p o r a r y  d i s a b i l i t y  b e n e f i t s  s h a l l  b e  p a i d ;

( 2 )  i f  t h e  e m p l o y e e  r e a c h e s  m e d i c a l  s t a b i l i t y  a n d  h a s  

r e q u e s t e d  r e e m p l o y m e n t  b e n e f i t s  o r  h a s  b e e n  f o u n d  e l i g i b l e  f o r  r e e m ­

p l o y m e n t  b e n e f i t s ,  t e m p o r a r y  d i s a b i l i t y  b e n e f i t s  s h a l l  c e a s e  a n d  

p e r m a n e n t  i m p a i r m e n t  b e n e f i t s  s h a l l  t h e n  b e  p a i d  b i w e e k l y  a t  t h e  

e m p l o y e e ' s  t e m p o r a r y  t o t a l  d i s a b i l i t y  r a t e  u n t i l  p l a n  c o m p l e t i o n ,  

t e r m i n a t i o n ,  o r  e x h a u s t i o n  o f  p e r m a n e n t  i m p a i r m e n t  b e n e f i t s ;  p e r m a n e n t  

i m p a i r m e n t  b e n e f i t s  r e m a i n i n g  u n p a i d  u p o n  c o m p l e t i o n  o r  t e r m i n a t i o n  o f  

t h e  p l a n  s h a l l  b e  p a i d  t o  t h e  e m p l o y e e  i n  a  s i n g l e  l u m p  s u m ;

( 3 )  i f  t h e  e m p l o y e e ' s  p e r m a n e n t  i m p a i r m e n t  b e n e f i t s  a r e

e x h a u s t e d  b e f o r e  t h e  c o m p l e t i o n  o r  t e r m i n a t i o n  o f  t h e  r e e m p l o y m e n t

p l a n ,  t h e  e m p l o y e r  s h a l l  p a y ,  o n  a  b i w e e k l y  b a s i s ,  a n  a m o u n t  e q u a l  t o

60  p e r c e n t  o f  t h e  e m p l o y e e ' s  s p e n d a b l e  w e e k l y  w a g e  a s  d e t e r m i n e d  u n d e r  
*

A S  2 3 . 3 0 . 2 2 0 ,  n o t  t o  e x c e e d  $ 5 2 5 ,  u n t i l  t h e  c o m p l e t i o n  o r  t e r m i n a t i o n
i

o f  t h e  p l a n ;

( 4 )  i f  t h e  e m p l o y e e  r e a c h e s  m e d i c a l  s t a b i l i t y  b e f o r e  a n

i m p a i r m e n t  r a t i n g  i s  g i v e n  a s  p r o v i d e d  i n  A S  2 3 . 3 0 . 1 9 0 ,  e x c e p t  f o r  t h e  

f i r s t  3 0  d a y s  t h e  e m p l o y e e  s h a l l  b e  p a i d  6 0  p e r c e n t  o f  t h e  e m p l o y e e ' s  

s p e n d a b l e  w e e k l y  w a g e  u n t i l  a n  i m p a i r m e n t  r a t i n g  i s  g i v e n ;  b e n e f i t s  

p a i d  m o r e  t h a n  3 0  d a y s  a f t e r  m e d i c a l  s t a b i l i t y  b u t  b e f o r e  a n  i m p a i r ­

m e n t  r a t i n g  i s  g i v e n  s h a l l  b e  o f f s e t  f r o m  t h e  t o t a l  s u m  o f  p e r m a n e n t

i m p a i r m e n t  b e n e f i t s  d u e  t o  t h e  e m p l o y e e ;  a f t e r  t h e  e m p l o y e e  r e a c h e s
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m e d i c a l  s t a b i l i t y  a n d  a n  i m p a i r m e n t  r a t i n g  i s  g i v e n ,  a l l  b e n e f i t s  p a i d  

s h a l l  b e  i n c l u d e d  a s  p e r m a n e n t  i m p a i r m e n t  b e n e f i t s ;

( 5 )  b e n e f i t s  r e l a t e d  t o  t h e  r e e m p l o y m e n t  p l a n  m a y  n o t  

e x t e n d  p a s t  t w o  y e a r s  f r o m  t h e  d a t e  o f  t h e  i n i t i a t i o n  o f  t h e  60  p e r ­

c e n t  p a y m e n t  o f  t h e  e m p l o y e e ' s  s p e n d a b l e  w e e k l y  w a g e ,  p l a n  a p p r o v a l ,  

o r  p l a n  a c c e p t a n c e ,  w h i c h e v e r  d a t e  o c c u r s  f i r s t ,  a t  w h i c h  t i m e  t h e  

b e n e f i t s  e x p i r e ;

( 6 )  i f  t h e  e m p l o y e r  c o n t r o v e r t s  t h e  e m p l o y e e ' s  c l a i m  o r  

a p p e a l s  a r u l i n g  o f  t h e  a d m i n i s t r a t o r  o r  t h e  b o a r d  t h a t  i s  f a v o r a b l e  

t o  t h e  e m p l o y e e ,  t h e  c o n t r o v e r s i o n  o r  a p p e a l  d e l a y s  c o m p l e t i o n  o f  an  

e v a l u a t i o n ,  d e v e l o p m e n t ,  c o m m e n c e m e n t  o r  c o m p l e t i o n  o f  a  p l a n ,  a n d  t h e  

e m p l o y e e  i s  s u c c e s s f u l  i n  t h e  c l a i m  o r  a p p e a l ,  t h e  e m p l o y e r  s h a l l  p a y  

t h e  e m p l o y e e  60  p e r c e n t  o f  t h e  s p e n d a b l e  w e e k l y  w a g e  d u r i n g  t h e  p e r i o d  

o f  c o n t r o v e r s i o n  o r  a p p e a l ,  e x c e p t  t h a t  t e m p o r a r y  d i s a b i l i t y  b e n e f i t s  

s h a l l  b e  p a i d  u n t i l  t h e  e m p l o y e e  r e a c h e s  m e d i c a l  s t a b i l i t y ;  f o r  p u r ­

p o s e s  o f  t h i s  p a r a g r a p h  t h e  t w o - y e a r  l i m i t a t i o n  o n  p a y m e n t  o f  b e n e f i t s  

i n  ( 5 )  o f  t h i s  s u b s e c t i o n  d o e s  n o t  b e g i n  t o  r u n  o r  i s  t o l l e d ,  a n d  

p a y m e n t s  m a d e  a t  60  p e r c e n t  o f  t h e  e m p l o y e e ' s  s p e n d a b l e  w e e k l y  w a g e  

d u r i n g  c o n t r o v e r s i o n  o r  a p p e a l  m a y  n o t  b e  o f f s e t  f r o m  p e r m a n e n t  i m ­

p a i r m e n t  b e n e f i t s  d u e  t o  t h e  e m p l o y e e .
%

*  S e c .  4 .  A S  2 3 . 3 0 . 0 4 1 ( 1 )  i s  a m e n d e d  t o  r e a d ;

( 1 )  T h e  c o s t  o f  t h e  r e e m p l o y m e n t  p l a n  i n c u r r e d  u n d e r  t h i s  s e c ­

t i o n  i_s [ S H A L L  B E ]  t h e  r e s p o n s i b i l i t y  o f  t h e  e m p l o y e r ,  s h a l l  b e  p a i d  

o n  a n  e x p e n s e  i n c u r r e d  b a s i s ,  a n d  m a y  n o t  e x c e e d  $ 1 0 , 0 0 0 .  T h e  c o s t  o f  !

n o t  b e  i n c l u d e d i n  d e t e r m i n i n g  t h e ” c o s t o f t h e  r e e m p l o v m e n t  D l a n .

F e e s  c h a r g e d  b v a n d  p a i d  t o  a r e h a b i l i t a t i o n s p e c i a l i s t  f o r  s e r v i c e s

p r o v i d e d  u n d e r a r e e m p l o y m e n t  p l a n  m u s t b e c o m p a r a b l e  t o  f e e s  f o r

s i m i l a r  s e r v i c e s i n  t h e  c o m m u n i t y  i n  w h i c h t h e s e r v i c e s  a r e  p e r f o r m e d ,

5 0 8 ( L & C ) - 4 -



*  S e c .  5 .  A S  2 3 . 3 0 . 0 4 1 ( p )  i s  a m e n d e d  t o  r e a d :

( p )  I n  t h i s  s e c t i o n

( 1 )  " a d m i n i s t r a t o r "  m e a n s  t h e  r e e m p l o y m e n t  b e n e f i t s  a d m i n ­

i s t r a t o r  u n d e r  ( a )  o f  t h i s  s e c t i o n ;

( 2 )  " e m p l o y a b i l i t y "  m e a n s  p o s s e s s i n g  t h e  a b i l i t y  b u t  n o t  

n e c e s s a r i l y  t h e  o p p o r t u n i t y  t o  e n g a g e  i n  e m p l o y m e n t  t h a t  i s  c o n s i s t e n t  

w i t h  t h e  e m p l o y e e ' - s  p h y s i c a l  s t a t u s  i m p o s e d  b y  t h e  c o m p e n s a b l e  i n j u r y ;

( 3 )  " l a b o r  m a r k e t "  m e a n s  a  g e o g r a p h i c a l  a r e a  t h a t  o f f e r s  

e m p l o y m e n t  o p p o r t u n i t i e s  i n  t h e  f o l l o w i n g  p r i o r i t y ;

( A )  a r e a  o f  r e s i d e n c e ;

( B )  a r e a  o f  l a s t  e m p l o y m e n t ;

( C )  t h e  s t a t e ;

( D )  o t h e r  s t a t e s ;

( 4 )  " m e d i c a l  m a n a g e r "  m e a n s  a n u r s e ,  r e h a b i l i t a t i o n  s p e ­

c i a l i s t ,  o r  o t h e r  h e a l t h  c a r e  p r o v i d e r  a s s i g n e d  b y  t h e  c a r r i e r  t o  

a s s i s t  a n  e m p l o y e e  i n  c o o r d i n a t i n g  m e d i c a l  b e n e f i t s ,  o r  t o  m o n i t o r  t h e  

e m p l o y e e ' s  m e d i c a l  s e r v i c e s ;

( 5 )  " p h y s i c a l  c a p a c i t i e s "  m e a n s  o b j e c t i v e  a n d  m e a s u r a b l e  

p h y s i c a l  t r a i t s  s u c h  a s  a b i l i t y  t o  l i f t  a n d  c a r r y ,  w a l k ,  s t a n d  o r  s i t ,  

p u s h ,  p u l l ,  c l i m b ,  b a l a n c e ,  s t o o p ,  k n e e l ,  c r o u c h ,  c r a w l ,  r e a c h ,  h a n ­

d l e ,  f i n g e r ,  f e e l ,  t a l k ,  h e a r  o r  s e e ;

( 6 )  [ ( 5 ) ]  " p h y s i c a l  d e m a n d s "  m e a n s  t h e  p h y s i c a l  r e q u i r e ­

m e n t s  o f  t h e  j o b  s u c h  a s  s t r e n g t h ,  i n c l u d i n g  p o s i t i o n s  s u c h  a s  s t a n d ­

i n g ,  w a l k i n g ,  s i t t i n g ,  a n d  m o v e m e n t  o f  o b j e c t s  s u c h  a s  l i f t i n g ,  c a r r y ­

i n g ,  p u s h i n g ,  p u l l i n g ,  c l i m b i n g ,  b a l a n c i n g ,  s t o o p i n g ,  k n e e l i n g ,  

c r o u c h i n g ,  c r a w l i n g ,  r e a c h i n g ,  h a n d l i n g ,  f i n g e r i n g ,  f e e l i n g ,  t a l k i n g ,  

h e a r i n g ,  o r  s e e i n g ;

( 7 )  ( ( 6 ) ]  " r e h a b i l i t a t i o n  s p e c i a l i s t "  m e a n s  a p e r s o n  w h o  i s

as determined by the board.
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a c e r t i f i e d  i n s u r a n c e  r e h a b i l i t a t i o n  s p e c i a l i s t ,  a c e r t i f i e d  r e h a b i l i ­

t a t i o n  c o u n s e l o r ,  o r  a  p e r s o n  w h o  h a s  e q u i v a l e n t  o r  b e t t e r  q u a l i f i c a ­

t i o n s  a s  d e t e r m i n e d  u n d e r  r e g u l a t i o n s  a d o p t e d  b y  t h e  d e p a r t m e n t ;

( 8 )  [ ( 7 ) ]  " r e m u n e r a t i v e  e m p l o y a b i l i t y "  m e a n s  h a v i n g  t h e

s k i l l s  t h a t  a l l o w  a w o r k e r  t o  b e  c o m p e n s a t e d  w i t h  w a g e s  o r  o t h e r  

e a r n i n g s  e q u i v a l e n t  t o  a t  l e a s t  60  p e r c e n t  o f  t h e  w o r k e r ' s  g r o s s  

h o u r l y  w a g e s  a t  t h e  t i m e  o f  i n j u r y ;  i f  t h e  e m p l o y m e n t  i s  o u t s i d e  t h e  

s t a t e ,  t h e  s t a t e d  60  p e r c e n t  s h a l l  b e  a d j u s t e d  t o  a c c o u n t  f o r  t h e  

d i f f e r e n c e  b e t w e e n  t h e  a p p l i c a b l e  s t a t e  a v e r a g e  w e e k l y  w a g e  a n d  t h e  : 

A l a s k a  a v e r a g e  w e e k l y  w a g e .

*  S e c .  6 .  A S  2 3 . 3 0 . 0 4 1  i s  a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  t o  r e a d :

( q )  A f t e r  a  m e d i c a l  m a n a g e r  h a s  b e e n  a s s i g n e d  t o  a n  i n j u r e d  

e m p l o y e e ,  t h e  m e d i c a l  m a n a g e r  s h a l l  s e n d  w r i t t e n  n o t i c e  t o  t h e  e m p l o y ­

e e ,  t h e  e m p l o y e r ,  a n d  t h e  e m p l o y e e ' s  p h y s i c i a n  e x p l a i n i n g  i n  w h a t  

c a p a c i t y  t h e  m e d i c a l  m a n a g e r  i s  e m p l o y e d ,  w h o  t h e  m e d i c a l  m a n a g e r  

r e p r e s e n t s ,  a n d  t h e  s c o p e  o f  t h e  s e r v i c e s  t o  b e  p r o v i d e d .

*  S e c .  7 .  A S  2 3 . 3 0  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

S e c .  2 3 . 3 0 . 0 4 7 .  C O M P E N S A T I O N  F O R  H E A L T H  I N S U R A N C E .  ( a )  A n

e m p l o y e r  w h o  p a y s  c o m p e n s a t i o n  t o  a n  i n j u r e d  e m p l o y e e  u n d e r  t h i s

c h a p t e r  a n d  w h o  p r o v i d e d  h e a l t h  i n s u r a n c e  t o  t h e  e m p l o y e e  a t  t h e  d a t e  
%

o f  i n j u r y  s h a l l  a l s o  p a y  t o  t h e  e m p l o y e e  a n  a m o u n t  e q u a l  t o  t h e  a m o u n t  

c o n t r i b u t e d  b y  t h e  e m p l o y e r  t o  p r o v i d e  h e a l t h  i n s u r a n c e  c o v e r a g e  f o r  

t h e  e m p l o y e e  a n d  c o v e r e d  d e p e n d e n t s ,  o r  t h e  a m o u n t  p a i d  b y  t h e  e m p l o y ­

e e  f o r  r e p l a c e m e n t  h e a l t h  i n s u r a n c e  c o v e r a g e ,  w h i c h e v e r  a m o u n t  i s  

l e s s .  C o m p e n s a t i o n  r e q u i r e d  u n d e r  t h i s  s e c t i o n  c o m m e n c e s  w h e n  t h e  

e m p l o y e e ' s  h e a l t h  i n s u r a n c e  p r o v i d e d  b y  t h e  e m p l o y e r ' s  c o n t r i b u t i o n  

c e a s e s  a n d  s h a l l  c o n t i n u e  u n t i l  t h e  e m p l o y e e  i s  n o  l o n g e r  r e c e i v i n g  

c o m p e n s a t i o n  u n d e r  t h i s  c h a p t e r ,  o r  f o r  18 m o n t h s ,  w h i c h e v e r  p e r i o d  i s  

s h o r t e r .

CSSB  508(L&C) -6-



\

(b) Payment of compensation under this section is not required 

if the employee fails to provide ongoing proof of health insurance 

c o v e r a g e .

(c) Compensation paid u n d e r  this section is subject to the

provisions of AS 23.30.155.

* Sec. 8. AS 23.30.055 is amended to read:

Sec. 23.30.055. EXCLUSIVENESS OF LIABILITY. The liability of an 

employer prescribed in AS 23.30.045 is exclusive and in place of all 

other liability of the employer and any fellow employee to the e m ­

ployee, the employee's legal representative, husband or wife, parents, 

dependents, next of kin, and anyone otherwise entitled to recover 

damages from the employer or f e l l o w  employee at law or in admiralty on 

account of the injury or death. The liability of the employer is

exclusive even if the employee's claim is barred under AS 23.30.022. 

However, if an employer fails to secure payment of compensation as 

required by this chapter, an injured employee or the employee's legal 

representative in case death results from the injury m a y  elect to

claim compensation under this chapter [ , ] or to ma intain an action 

against the employer at law or in admiralty for damages on account of

the injury or death. In that a c t i o n ^  the defendant may not plead as a 
%

defense that the injury was caused by the negligence of a fellow

i
servant, or that the employee assumed the risk of the employment, or 

that the injury was due to the co ntributory negligence of the e m p l o y ­

ee. In this section, "employer" includes the employer's carrier, an 

insurance service agent to a se lf-insured employer, or a trade asso-

c i a t i o n , if the carrier, insurance service agent, or trade association

provides or fails to provide safetv inspections or safetv advisory

services .

Sec. 9. AS 23.30.190(b) is amended to read:
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(b; All determinations of the existence and degree of permanent 

impairment shall be made strictly and solely under the whole person 

determination as set out in the Am erican Medical Association Guides to 

the Evaluation of Permanent Impairment, except that an impairment 

rating may not be rounded to the next five percent. The board shall 

adopt a supplementary recognized schedule for injuries that cannot be 

rated by use of the American Medical Association Guides. An impa ir­

ment rating shall be determined by a licensed physician or if the

injury is related to muscular, skeletal, or neurological disabilities, 

by a licensed physician or a licensed physical or occupational thera­

pist .

* Sec. 10. AS 23.30.195 is amended to read:

Sec. 23.30.195. SURVIVAL OF THE RIGHT TO COMPENSATION. (a) 

Compensation to wh ic h a [ANY] claimant would be entitled under AS 23.-

30.190 [EXCEPTING (a)(20) OF THAT SECTION] shall, notwithstanding

death arising from causes other than the injury, be payable to and for

the benefit of the following persons [FOLLOWING]:

(1) if there i s _ [BE] a w i d o w  or w i d o w e r , but [AND] no child 

of the deceased, to the w i d o w  or widower*;

(2) if there i£ [BE] a w i d o w  or widower and a surviving 

child or children of the deceased, one-half to the widow or widower, 

the other half to the surviving child or children, in equal s h a r e s ;

i
(3) if there _is [BE] a surviving child or children of the ; 

deceased, but no widow or widower, then to the child or children, in 

equal s h a r e s .

(b) An award for impairment [DISABILITY] may be made after the 

death of the injured employee.

* Sec. 11. This Act takes effect January 1, 1991.
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Original sponsor(s): Labor & Commerce Committee

C o n s  i d e < e . c
IN THE SENATE BY THE LA BO R & COMMERCE CO MMITTEE

CS FOR SENATE BILL NO. 508 (L&C)

IN THE LEGISLATURE OF THE STATE OF AL AS KA 

SIXTEENTH LEGISLATURE - SECO ND SESSION

A BILL

For an Act ^ " M  f ’ -»d: "An Act relating to workers' compensation."

BE IT ... A S  LEGISLATURE OF THE STATE OF ALASKA:

.uion 1. AS 23.30.041(b) is amended to read:

(b) The administrator shall [PERFORM THE FOLLOWING FUNCTIONS:]

(1) enforce regulations adopted by the board to implement 

this section;

(2) recommend regulations for ad op ti on by the board that 

establish performance and reporting cr it er ia for rehabilitation s p e ­

cialists ;

(3) enforce the quality and effectiveness of reemployment 

benefits provided for under this section;

(4) revi ew on an annual basis the performance of r e h a b i l i ­

tation specialists to determine continued el ig ib il it y for delivery of 

rehabilitation services;

(5) submit to the department, on or before July 1 [JANU­

ARY 1] of each year, a report of re em p l o y m e n t  benefits provided under 

this section for the previous calendar [FISCAL] year; the report must 

include a general section, sections r e l a t e d  to each rehabilitation 

specialist employed under this section, and a statistical summary of 

all rehabilitation cases, including

(A) the estimated and actual cost of each active 

rehabilitation plan;

(B) the estimated and actual time of each r e h a b i l i t a ­

tion plan;

-1- CSSB  5 08(L&C)



(C) a status report on all individuals completing or 

terminating a reemployment benefits program including a return to 

w o r k  date;

(D) the cost of reemployment benefits;

(6) maintain a list of rehabilitation specialists who meet 

the qualifications established un de r this section;

(7) promote awareness among physicians, adjusters, injured 

workers, employers, employees, attorneys, training providers, and 

rehabilitation specialists of the reemployment prog ra m established in 

this subsection.

* Sec. 2. AS 23.30.041(e) is amended to read:

(e) An employee is [SHALL BE] eligible for benefits un de r this 

section upon the employee's w r i t t e n  request and by having a licensed 

phys ic ia n or a licensed physical or occupational therapist predict 

that the employee will have permanent physical capacities that are 

less than the physical demands of the employee's job as described in 

the U n i t e d  States Department of Labor's "Selected Characterxstics of 

Occupations Defined in the Dictionary of Occupational Titles" for

(1) the employee's job at the time of injury; or

(2) other jobs that exist in the labor market that the 

employee has held or received training for within 10 years before the 

inj'ury or that the employee has he ld following the injury for a period 

long enough to obtain the skills to compete in the labor market, 

according to specific vocational preparation codes as described in the 

United States Department of Labor's "Selected Characteristics of 

Occupations Defined in the Dictionary of Occupational Titles."

* Sec. 3. AS 23.30.041(k) is repealed and reenacted to read:

(k) The employer shall pay compensation to an employee eligible 

for reemployment benefits, as follows:
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(1) until the emnloyee reaches medical stability or the 

re em pl oy me nt plan is completed or terminated, whichever comes first, 

temporary disability benefits shall be paid;

(2) if the employee reaches medical stability and has 

r e q u es te d  reemployment benefits or has been found eligible for reem­

ployment benefits, temporary disability benefits shall cease and 

permanent impairment benefits shall then be paid bi we ek ly at the 

employee's temporary total di sa bi li ty rate until p l an completion, 

termination, or exhaustion of pe rmanent impairment benefits; permanent 

impairment benefits remaining u n pa id up on completion or termination of 

the plan shall be paid to the employee in a single lump sum;

(3) if the employee's permanent impairment benefits are 

ex hausted before the completion or termination of the reemployment 

plan, the employer shall pay, on a bi weekly basis, an amount equal to 

60 percent of the employee's spendable week ly wage as determined under 

AS 23.30.220, not to exceed $525, un ti l the completion or termination 

of the plan;

(4) if the employee reaches medical stability b e f o r e  an 

impairment rating is given as p r o v i d e d  in AS 23.30.190, the employee 

shall be p a id 60 percent of the emploj^ee's spendable w e ek ly w a ge until 

an impairment rating is given; be ne fi ts paid more than 30 days after 

m e d i c a l  stability but before an impairment rating is given shall be 

offset from the total sum of perm an en t impairment benefits due to the 

employee; after the employee reaches medical stability and an i m p a i r ­

m e nt rating is given, all benefits paid shall be included as permanent 

impairment benefits;

(5) benefits related to the reemployment plan ma y  not 

extend past two years from the date of the initiation of the 60 p e r ­

cent payment of the employee's spendable weekly wage, plan approval,
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or plan acceptance, whichever date occurs first, at which time the 

benefits expire;

(6) if the employer controverts the employee's claim or 

appeals a ruling of the administrator or the board that is favorable 

to the employee, the controversion or appeal delays completion of an 

e' uluation, development, commencement or completion of a plan, and the 

employee is successful in the claim or appeal, the employer shall pay 

the employee 60 percent of the spendable w e ek ly wage during the period 

of controversion or appeal, except that temporary disability benefits 

shail be paid until the employee reaches medical stability; for p u r ­

poses of this paragraph the two-year limitation on payment of benefits 

in (5) of this subsection does not begin to run or is tolled, and 

payments made at 60 percent of the employee's spendable w e e k l y  wage 

during controversion or appeal may not be offset from permanent i m ­

pairment benefits due to the employee.

* Sec. 4. AS 23.30.041(1) is amended to read:

(1) The cost of the reemployment plan incurred under this s e c­

tion i s  [SHALL BE] the responsibility of the employer, shall be paid 

on an expense incurred basis, and ma y  not exceed $10,000. The cost of 

the rehabilitation specialist shall be paid by the employer, but may 

not be included in determining the cor ' of the reemployment plan. 

Feds charged by a rehabilitation spe> .list for services un de r a 

reemployment plan must be usual, reasonable, and customary as compared 

to fees for similar services in the community in which the services 

are performed, as determined by the board.

* Sec. 5. AS 23.30.055 is amended to read:

Sec. 23.30.055. EXCLUSIVENESS OF LIABILITY. The liability of an 

employer prescribed in AS 23.30.045 is exclusive and in place of all 

other liability of the employer and any fellow employee to the 
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employee, the ployee's legal representative, h u s b a n d  or wife, 

parents, dependents, next of kin, and anyone otherwise entitled to 

recover damages from the employer or fellow employee at law or in 

ad miralty on account of the injury or death. The li ability of the 

employer is exclusive even if the employee's claim is barr ed under
l

AS 23.30.022. However, if an employer fails to secure payment of 

co mp en sa ti on as required by this chapter, an injured empl oy ee or the 

employee's legal representative in case death results f r o m  the injury 

m a y  elect to claim compensation under this chapter [,] or to maintain 

an acti on against the employer at law or in admiralty fo r  damages on 

account of the injury or death. In that action^ the defendant may not 

pl ea d as a defense that the injury was caused by the ne g l i g e n c e  of a 

f e l l o w  servant, or that the employee assumed the risk o f  the e m p l o y ­

ment, or that the injury was due to the contributory ne g l i g e n c e  of the 

employee. In this section, "employer" includes the em pl oy er 's c a r ­

rier, an insurance service agent to a self-insured employer, a trade 

association, or a labor organisation to the extent that the carrier, 

insurance service agent, trade association, or labor or ga ni za ti on 

provides or fails to provide safety inspections or s a f e t y  advisory 

s e r v i c e s .

* Sec. 6. AS 23.30.190(b) is amended to read:

" (b) All determinations of the existence and degree o f  permanent»
impairment shall be made strictly and solely under the w h o l e  person 

de te rm in at io n as set out in the Am er ic an Medical A s s o c i a t i o n  Guides to 

the Ev al ua ti on of Permanent Impairment, except that an impairment 

rating may not be rounded to the next five percent. The b o a r d  shall 

adopt a supplementary recognized schedule for injuries that cannot be 

rated by use of the American Medical Association Guides. An i m p a i r ­

ment rating shall be determined by a licensed physicia . or licensed
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physical or occupational therapist*.

* Sec. 7. AS 23.30.195 is amended to ?*ead:

Sec. 23.30.195. SURVIVAL OF THE RIGHT TO COMPENSATION. (a) 

C o m p e n s a t i o n  to which a [ANY] claimant wo ul d be entitled under AS 23.-

30.190 [EXCEPTING (a)(20) OF  THAT SECTION] shall, notwithstanding 

death arising from causes other than the injury, be payable to and for 

the benefit of the following persons [ F O L L O W I N G ] :

(1) if there ijj; [BE] a w i d o w  or w i d o w e r , but [AND] no child 

of the deceased, to the wi do w or widower;

(2) if there is_ [BE] a w i d o w  or wi do we r and a surviving

child or children of the deceased, on e- ha lf to the w i d o w  or widower,

the other ha lf to the surviving child or children, in equal s h a r e s ;

(3) if there i^ [BE] a surviving child or children of the

deceased, but no widow or widower, then to the child or children, in 

equal s h a r e s .

(b) A n  award for impairment [DISABILITY] ma y be ma de after the 

death of the injured employee.
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STEVE COWPER, G O V E R N O R

D E P A R T M E N T  O F  L A B O R P.O. BOX 2i 149 
JUNEAU. ALASKA 99802-1149 
PHONE: (907) 465-2700

O F F I C E  O F  T H E  C O M M I S S I O N E R
FAX: (907) 46r 2784

M a r c h  27, 1990

T h e  H o n o r a b l e  D i c k  E l i a s o n ,  C h a i r m a n  
L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
A l a s k a  S t a t e  S e n a t e  
P . O .  B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  S e n a t o r  E l i a s o n :

In r e s p o n s e  t o  y o u r  r e c e n t  r e q u e s t ,  f o l l o w i n g  is t h e  
D e p a r t m e n t ' s  p o s i t i o n  o n  S e c t i o n  5 o f  S e n a t e  B i l l  508.

I n  V a n  B i e n e  v. E R A  H e l i c o p t o r s , ( A l a s k a ,  A u g u s t  18, 1989), 
o u r  s u p r e m e  c o u r t  h e l d ,  in p a r t ,  t h a t  a l t h o u g h  t h e  d e c e a s e d  
p i l o t s '  s u r v i v o r s  w e r e  e n t i t l e d  t o  r e c e i v e  b e n e f i t s  u n d e r  t h e  
A l a s k a  W o r k e r s '  C o m p e n s a t i o n  A c t ,  W a u s a u  I n s u r a n c e  C o m p a n y  

( E R A ' s  i n s u r e r )  w a s  n o t  p r o t e c t e d  f r o m  a s u i t  f o r  n e g l i g e n c e .  
I t  h a s  b e e n  a l l e g e d  t h a t  W a u s a u  v o l u n t a r i l y  u n d e r t o o k  a s a f e t y  
i n s p e c t i o n  a t  E R A  a n d  p e r f o r m e d  t h e  i n s p e c t i o n  n e g l i g e n t l y .

S e c t i o n  5 o f  S e n a t e  B i l l  5 0 8  w o u l d  a l t e r  t h e  r e s u l t  r e a c h e d  
i n  V a n  B i e n e  b y  a m e n d i n g  t h e  ( e m p l o y e r ' s )  e x c l u s i v e  l i a b i l i t y  
p r o v i s i o n  u n d e r  A S  2 3 . 3 0 . 0 5 5  b y  e x p a n d i n g  t h e  d e f i n i t i o n  o f  
" e m p l o y e r "  t o  i n c l u d e  w o r k e r s '  c o m p e n s a t i o n  i n s u r e r s ,  i n s u r a n c e  
s e r v i c e  a g e n t s  o f  a s e l f - i n s u r e d  e m p l o y e r ,  o r  l a b o r  o r g a n i z a ­
t i o n s  w h e n  t h e y  p e r f o r m ,  o r  f a i l  t o  p e r f o r m ,  s a f e t y  i n s p e c t i o n s  
o r  r e l a t e d  s a f e t y  s e r v i c e s .  T h e  e f f e c t  o f  t h i s  p r o p o s e d  a m e n d­
m e n t  w o u l d  b e  t o  a l l o w  a n  i n s u r e r  to s t a n d  in t h e  s h o e s  o f  t h e  
e m p l o y e r  f o r  t h e  p u r p o s e  o f  b e i n g  s h i e l d e d  f r o m  r e s p o n s i b i l i t y  

f o r  n e g l i g e n t l y  p e r f o r m i n g  s a f e t y  i n s p e c t i o n s .

T h e  D e p a r t m e n t  o f  L a b o r  o p p o s e s  S e c t i o n  5 o f  S e n a t e  B i l l  
5 0 8 .  W e  a r e  n o t  p e r s u a d e d  t h a t  a n y  v a l i d  r e a s o n  e x i s t s  for  
a l l o w i n g  a n  i n s u r e r  t o  h i d e  b e h i n d  t h e  e m p l o y e r ' s  e x c l u s i v e  

l i a b i l i t y  p r o v i s i o n ,  t h e r e b y  e s c a p i n g  r e s p o n s i b i l i t y  f o r  its 
n e g l i g e n t  a c t s .  A n  i n s u r e r ,  l i k e  a n y  o t h e r  t h i r d  p a r t y ,  s h o u l d  
b e  r e s p o n s i b l e  f o r  i t s  o w n  n e g l i g e n c e  w h e n  it c o n t r o l s  e v e n t s  
w h i c h  c a u s e  i n j u r y .

W o r k p l a c e  s a f e t y  is o f  p a r a m o u n t  i m p o r t a n c e  t o  t h e  D e p a r t ­
m e n t  o f  L a b o r ;  w e  s u p p o r t  l e g i s l a t i o n  t h a t  w i l l  e n h a n c e  e m p l o y­
er s '  s a f e t y  p r a c t i c e s .  W e  d o  n o t  f a v o r  a n y  l e g i s l a t i o n  t h a t  
w o u l d  h a v e  a d e t r i m e n t a l  e f f e c t  o n  s a f e t y  p r a c t i c e s  t h a t  a f f e c t  
A l a s k a ' s  l a b o r  f o r c e .



T h e  H o n o r a b l e  D i c k  E l i a s o n  - 2 - M a r c h  27, 1990

W e  r e c o g n i z e  t h e  p u b l i c  p o l i c y  a r g u m e n t ,  a d v a n c e d  b y  t h e  
p r o p o n e n t s  o i  t h e  s t a t u t o r y  a m e n d m e n t ,  w h i c h  a s s e r t s  t h a t  u n l e s s  

e x e m p t e d  f r o m  l i a b i l i t y  f o r  s a f e t y  i n s p e c t i o n s  t h e y  p e r f o r m ,  
insure rs w i l l  s i m p l y  f o r e g o  t h o s e  a c t i v i t i e s  a n d  t h e  w o r k e r s  
w i l l  b e a r  t h e  c o n s e q u e n c e s .  W e  b e l i e v e  t h a t  a r g u m e n t  l a c k s  
m e r i t .  F i r s t ,  w e  b e l i e v e  t h a t  i n s u r e r s  s t i l l  h a v e  e n o u g h  s e l f -  
i n t e r e s t  a t  s t a k e  i n  m a k i n g  i n s p e c t i o n s  t h a t  t h e y  w i l l  s t i l l  
c o n t i n u e  t o  p e r f o r m  t h e m ,  e v e n  in t h e  f a c e  o f  p o t e n t i a l  t o r t  

l i a b i l i t y .  W e  a l s o  b e l i e v e  t h a t  a n e g l i g e n t l y  p e r f o r m e d  s a f e t y  
i n s p e c t i o n  is l i k e l y  t o  b e  w o r s e  t h a n  n o  s a f e t y  i n s p e c t i o n  at 
a l l .  I n  t h a t  c o n n e c t i o n ,  w e  a r e  c o n c e r n e d  t h a t  w h e n  i n s u r e r s  
p e r f o r m  s a f e t y  i n s p e c t i o n s ,  e m p l  y e r s  m a y  b e c o m e  c o m p l a c e n t  a n d  
n e g l e c t  t h e i r  t r a d i t i o n a l  d u t i e s  t o  i n s p e c t  a n d  p r o v i d e  a s a f e  
w o r k p l a c e .

A l t h o u g h  it is n o t  c l e a r  t o  u s  t h a t  t h e  p r o p o s e d  a m e n d m e n t  
w o u l d  r e d u c e  t h e  q u a l i t y  o r  q u a n t i t y  o f  s a f e t y  i n s p e c t i o n s  
p e r f o r m e d  b y  i n - u r e r s ,  i t  is c l e a r  t h a t  w i t h o u t  t h e  a m e n d m e n t ,  
w h e n  i n s u r e r s  o r  l a b o r  u n i o n s  u n d e r t a k e  s a f e t y  i n s p e c t i o n s ,  
t h e r e  w i l l  b e  a s t r o n g  i n c e n t i v e  f o r  t h e  i n s p e c t o r s  t o  p e r f o r m  
t h e i r  s a f e t y  i n s p e c t i o n s  i n  a c a r e f u l ,  c o m p e t e n t ,  a n d  n o n -  
n e g l i g e n t  m a n n e r .

I a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  c l a r i f y  t h e  D e p a r t m e n t ' s  
p o s i t i o n .  T h a n k  y o u .

S i n c e r e l y ,

C o m m i s s i o n e r

J S / E P / j t  
0 3 2 1 9 0 - 5
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P o s i t i o n  P a p e r  

C S  f o r  S e n a t e  B i l l  No. 5 0 8  ( L & C )

F o r  a n  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  w o r k e r ' s
c o m p e n s a t i o n .  "

S e c t i o n  2 3 . 3 0 . 2 3 8  o f  C S  for S B  5 0 8  w o u l d  p r o v i d e  w o r k e r s '  
c o m p e n s a t i o n  c o v e r a g e  b y  t h e  s t a t e  f o r  s t a t e  c e r t i f i e d  
v o l u n t e e r  E M T ' s  w h o  a r e  i n j u r e d  w h i l e  p r o v i d i n g  e m e r g e n c y  
m e d i c a l  s e r v i c e s  o u t s i d e  a n  i n c o r p o r a t e d  c i t y  o r  b o r o u g h  a n d  
w h o  a r e  n o t  o t h e r w i s e  c o v e r e d  f o r  w o r k e r ’s c o m p e n s a t i o n .

B a c k g r o u n d

A p p r o x i m a t e l y  t w o - t h i r d s  of A l a s k a 's t w o  t h o u s a n d  p l u s  s t a t e  
c e r t i f i e d  E m e r g e n c y  M e d i c a l  T e c h n i c i a n s  ( E M T ' s )  a r e  v o l u n t e e r s .  
T h e s e  v o l u n t e e r s  p r o v i d e  t h e  b a c k b o n e  o f  t h e  e m e r g e n c y  m e d i c a l  
s e r v i c e s  s y s t e m  i n  m a n y  p a r t s  o f  r u r a l  A l a s k a .  A l t h o u g h  m o s t  
v o l u n t e e r s  r e s p o n d  t o  f e w e r  e m e r g e n c y  m e d i c a l  c a l l s  t h a n  p a i d  
E M T ' s ,  t h e y  o f t e n  f a c e  s i m i l a r  h a z a r d s  a n d  a r e  a t  s o m e  r i s k  of 

b e c o m i n g  i n j u r e d .

U n d e r  A S  2 3 . 3 0 . 0 9 2 ,  a  p o l i t i c a l  s u b d i v i s i o n  m a y  elecv. t o  
p r o v i d e  b e n e f i t s  a n d  c o m p e n s a t i o n  t o  v o l u n t e e r  a m b u l a n c e  
a t t e n d a n t s ,  p o l i c e m e n  o r  f i r e m e n  b y  o b t a i n i n g  i n s u r a n c e  a n d  
f i l i n g  c o p i e s  o f  t h e  p o l i c i e s  w i t h  t h e  c o m m i s s i o n e r  o f  t h e  
D e p a r t m e n t  o f  L a b o r .  H o w e v e r ,  v o l u n t e e r  E M T ' s  w h o  l i v e  i n  a n d  
p r o v i d e  s e r v i c e s  i n  u n i n c o r p o r a t e d  c o m m u n i t i e s  o u t s i d e  
o r g a n i z e d  i n c o r p o r a t e d  c i t i e s  o r  b o r o u g h s  d o  n o t  h a v e  w o r k e r ' s  
c o m p e n s a t i o n  c o v e r a g e  a t  t h e  p r e s e n t  t i m e .  A  r e v i e w  o f  t h e  
c o m p u t e r  r e c o r d s  o f  t h e  E m e r g e n c y  M e d i c a l  S e r v i c e s  S e c t i o n  in  
t h e  D i v i s i o n  o f  P u b l i c  H e a l t h  r e v e a l s  t h a t  l e s s  t h a n  o n e  
h u n d r e d  f i f t y  s t a t e  c e r t i f i e d  E M T ' s  r e s i d e  i n  u n i n c o r p o r a t e d  
a r e a s '  a n d  t h e r e f o r e  w o u l d  be e l i g i b l e  t o  r e c e i v e  b e n e f i t s  

u n d e r  t h i s  b i l l .

I f  t h i s  b i l l  p a s s e s ,  t h o s e  v o l u n t e e r  E M T ' s  w h o  r e s i d e  in 
i n c o r p o r a t e d  c i t i e s  o r  b o r o u g h s  t h a t  e l e c t  n o t  t o  p r o v i d e  t h i s  
c o v e r a g e  w o u l d  s t i l l  n o t  b e  e l i g i b l e  t o  r e c e i v e  w o r k e r s ' 
c o m p e n s a t i o n  b e n e f i t s ,  e x c e p t  i f  t h e y  h a p p e n  t o  b e  i n j u r e d  
w h i l e  p r o v i d i n g  s e r v i c e s  o u t s i d e  i n c o r p o r a t e d  c i t i e s  a n d  
b o r o u g h s .  W e  h a v e  n o  w a y  of e s t i m a t i n g  h o w  m a n y  v o l u n t e e r  
E M T ' s  w o u l d  b e  i n  t h i s  c a t e g o r y ,  b u t  w e  e s t i m a t e  t h a t  t h e  

n u m b e r  is low.

T h e  M a t a n u s k a - S u s i t n a  B o r o u g h  h a s  p r o v i d e d  w o r k e r s 1 
c o m p e n s a t i o n  c o v e r a g e  f o r  v o l u n t e e r  E M T ' s  a n d  f i r e f i g h t e r s  f o r  
o v e r  t e n  y e a r s .  C u r r e n t l y ,  3 5 0  v o l u n t e e r s  a r e  c o v e r e d  b y  
b o r o u g h  p a i d  w o r k e r ' s  c o m p e n s a t i o n  c o v e r a g e .  A c c o r d i n g  t o  
K e v i n  K o e c h l e i n ,  E M S  C o o r d i n a t o r  f o r  t h e  M a t a n u s k a - S u s i t n a  
b o r o u g h ,  o v e r  t e n  y e a r s  t h e r e  h a v e  b e e n  t w o  l o s t  w o r k  t i m e  

i n j u r i e s ,  c o s t i n g  l e s s  t h a n  $ 1 , 0 0 0  a p i e c e ,  a n d  a n  a v e r a g e  o f
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a b o u t  $ 2 , 0 0 0 . 0 0  p e r  y e a r  in m e d i c a l  c l a i m s .  L a s t  y e a r ,  a m o n g  
t h e  v o l u n t e e r  E M T ' s ,  t h e r e  w e r e  t w o  n e e d l e s t i c k  i n j u r i e s ,  o n e  

b a c k  s t r a i n ,  a n d  o n e  l a c e r a t i o n .

P o s i t i o n

T h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  s u p p o r t s  t h e  

i n t e n t  o f  S e c t i o n  2 3 . 3 0 . 2 3 8  of C S  f o r  S B  5 0 8  (L & C). W e  
b e l i e v e  it is o n l y  f a i r  t h a t  E M T ' s  w h o  p r o v i d e  e m e r g e n c y  
m e d i c a l  s e r v i c e s  i n  u n i n c o r p o r a t e d  a r e a s  s h o u l d  r e c e i v e  t h e  
s a m e  o r  s i m i l a r  b e n e f i t s  if i n j u r e d  a s  t h o s e  v o l u n t e e r  E M T ' s  
w h o  a r e  p r o v i d e d  w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e  b y  a l o c a l  
g o v e r n m e n t .  T h i s  s h o u l d  h e l p  e m e r g e n c y  m e d i c a l  s e r v i c e s  in  
r e m o t e  r u r a l  a r e a s  t o  r e c r u i t  a n d  r e t a i n  v o l u n t e e r  E M T ' s .

W e  d e f e r  t o  t h e  D e p a r t m e n t  o f  L a b o r  co c o m m e n t  o n  t h e  o t h e r  
s e c t i o n s  o f  t h i s  b i l l .

T h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  s u p p o r t s  S e c t i o n  
2 3 . 3 0 . 2 3 8  o f  C S  f o r  S B  5 0 8  ( L & C ) .

R e c o m m e n d e d  by:

K a t h e r i n e  A. K e l l e y ,  Dr. P . H .  
D i r e c t o r
D i v i s i o n  of P u b l i c  H e a l t h

D a t e

A p p r o v e d  by:

M y r a  M. M u n s o n  
C o m m i s s i o n e r
D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s

D a t e : */ / z ? /c? d
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C S S B  5 0 8  is a c o m p r o m i s e ,  a g r e e d  t o  b y  L a b o r  a n d  

M a n a g e m e n t  r e p r e s e n t a t i v e s  o f  t h e  A D  H O C  C o m m i t t e e  t h a t  h a s  

b e e n  a d d r e s s i n g  W o r k e r s  C o m p e n s a t i o n  i s s u e s  o v e r  t h e  l a s t  

e i g h t  y e a r s  o r  so. B o t h  s i d e s  h a v e  a p p r o v e d  t h e  c h a n g e s  t o  

t h e  A c t  a n d  t h e  D e p a r t m e n t  o f  L a b o r  h a s  a l s o  g i v e n  its 

b l e s s i n g  o n  t h e  B i l l .

T h e r e  a r e  f o u r  s u b s t a n t i v e  c h a n g e s .  I n  t h e  V o c a t i o n a l  

R e h a b i l i t a t i o n  p o r t i o n  o f  t h e  A c t  ( S e c t i o n s  1 t h r o u g h  4); t h i s  

b i l l  w o u l d  p r o v i d e  f o r  b e n e f i t s  t h a t  a n  i n j u r e d  w o r k e r  c o u l d  

l o s e  b e t w e e n  m e d i c a l  s t a b i l i t y  a n d  t h e  r a t i n g  o f  a n  i n j u r y .  

A l s o ,  i t  p u t s  c o n t r o l s  o n  M e d i c a l  M a n a g e r s  t h a t  a r e  h i r e d  a n d  

p a i d  b y  t h e  I n s u r a n c e  c a r r i e r s ,  w h e n  t h e y  i n t e r a c t  w i t h  

i n j u r e d  w o r k e r s .  T h e s e  M e d i c a l  M a n a g e r s  m a y  b e  t h e  s a m e  

V o c a t i o n a l  R e h a b i l i t a t i o n  S p e c i a l i s t s  t h a t  t h e  B o a r d  u s e s .  

T h e s e  c o n t r o l s  o n  M e d i c a l  M a n a g e r s  a r e  n e c e s s a r y  t o  p r e s e r v e  

t h e  i n t e n t  o f  t h e  1 9 8 8  a m e n d m e n t s  t o  t h e  A c t ,  w h i c h  t o o k  

c o n t r o l  o f  t h e  r e h a b i l i t a t i o n  p r o c e s s  o u t  o f  t h e  h a n d s  o f  t h e  

C a r r i e r .

U n d e r  S e c t i o n s  2 a n d  9 o f  t h i s  A c t  i s  l a n g u a g e  t h a t  w o u l d  

a l l o w  O c c u p a t i o n a l  a n d  P h y s i c a l  T h e r a p i s t s  t h e  r i g h t  t o  

p e r f o r m  e v a l u a t i o n s  a n d  r a t i n g s  o f  i n j u r i e s  t h a t  a r e  w i t h i n  

t h e i r  a r e a s  o f  e x p e r t i s e .  A l l o w i n g  t h e s e  i n d i v i d u a l s  t o  

p e r f o r m  e v a l u a t i o n s  a n d  r a t i n g s  o f  i n j u r i e s  is n e c e s s a r y  t o  

e x p e d i t e  t h e  r a t i n g  p r o c e s s .  C u r r e n t l y ,  m a n y  i n j u r e d  w o r k e r s  

a r e  n o t  r e c e i v i n g  t h e i r  b e n e f i t s  in a t i m e l y  m a n n e r .

Mr. President:



I n  o r d e r  t o  p r o t e c t  t h e  s a f e t y  p r o g r a m s  a n d  s a f e t y  

i n s p e c t i o n s  p r o v i d e d  b y  c a r r i e r s ,  s e l f - i n s u r e d  e m p l o y e r s ,  

r e c i p r o c a l  e m p l o y e r s  a n d  t r a d e  a s s o i c a t i o n s ,  t h i s  B i l l  ( u n d e r  

S e c t i o n  8) w o u l d  p r o v i d e  t h e  s a m e  l i a b i l i t y  p r o t e c t i o n  t o  

t h e s e  o r g a n i z a t i o n s  t h a t  t h e  e m p l o y e r  c u r r e n t l y  h a s  f r o m  c i v i l  

s u i t s .  T h a t  p r o t e c t i o n  w o u l d  b e  l i m i t e d ,  h o w e v e r ,  t o  o n l y  

s a f e t y - r e l a t e d  s e r v i c e s .

U n d e r  S e c t i o n  7, u p  t o  18 m o n t h s  o f  h e a l t h  i n s u r a n c e  

w o u l d  b e  p r o v i d e d  t o  i n j u r e d  w o r k e r s .  U n d e r  p r e s e n t  l a w ,  a n  

e x t e n d e d  i n j u r y  c o u l d  j e o p a r d i z e  a n  i n j u r e d  w o r k e r s '  h e a l t h  

c o v e r a g e .  T h i s  e x t e n d e d  c o v e r a g e  c o u l d  i n c l u d e  f a m i l y  

m e m b e r s .

A l s o  c o v e r e d  u n d e r  S e c t i o n s  1 1  a n d  12 o f  t h i s  B i l l  is t h e  

i n c l u s i o n  o f  W o r k e r s  C o m p e n s a t i o n  B e n e f i t s  t o  V o l u n t e e r  

E m e r g e n c y  M e d i c a l  T e c h n i c i a n s  o u t s i d e  a n  i n c o r p o r a t e d  C i t y  o r  

B o r o u g h .

M r .  P r e s i d e n t ,  I r e s p e c t f u l l y  r e q u e s t  t h e  B i l l  b e  p a s s e d .

T h a n k  y o u .



A n c h o r a g e  

F r a c t u r e  &  

O r t h o p e d i c

GEORGE n. vWICHMAN, M.D. 
DECLAN K. NOLAN, M.D.
RICHARD W. GARNER, M.D. 
THOMAS I'. VASII.EIT, M.D. 
RICHARD D. MCEVOY, M.D.

C l i n i c

3546 LA TOUCHE STREET 
ANCHORAGE, ALASKA 99508 
(907) 563-3145

Fellows American Academy of Orthopaedic Surgeons

April 24, 1990

Senator Dick Eliason 

Alaska State Legislature 

P. 0. Box V 

Juneau, Alaska 99811

RE: Seriate Bill 508

Dear Senator Eliason:

I have already called your office and expressed my serious concern about 

passing Senate Bill 508.

I hope your aide communicated my thoughts to you.

The other day i heard some comments that concerned me. These comments were 

made to Dr. M ’chael James that indicated the State Medical Association and 

the orthopedic surgeons of the community were all in favor of this bill. 

Nothing could be further from the truth. It concerns me when bad information 

is being bandied about and an orthopedic surgeon like myself who called with 

serious reservations about the bill may be quoted as being in favor of it.

Disability, permanent loss of function and whether or not a patient has

reached a stable clinical state are all M.D. decisions. Granted, anyone 

can be trained to measure movements of parts of the body and record them 

on a sheet of paper. However, it takes years or training, knowledge and 

significant experience to be able to make a clinical diagnosis of disability 

or impairment.

Daily I have patients in my  office claiming disability who are not in the

least bit disabled. However, a physical therapist, an occupational therapist 

or other paramedical personnel could easily be misled into writing up

disability limitations wnicli would be wrong.

I am riot sure what the problem is that this bill is meant to fix. I have 

been told by your aide that it appears to be the insurance companies are 

interested in it because there is a backlog of disability ratings that need 

to be done. That was the first I ever heard about that. If that is the

case there are ma n y other ways to solve that problem without going the route 

of this bil 1.



Page two 

Senate Bill 508 

April 24, 1990

1 strongly oppose the bill and I feel that if it is passed it will lead to 

major difficulties in the medical administration of disability claims.

Sincerely

Declan R. Nolan, M.D.

DRN:bj

cc to: Michael James, M.D.

Alaska State Medical Society
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M A R J O R I E  T .  U N D E R ,  M .A . ,  C .R .C .  
V o c a t io n a l  R e h a b i l i t a t i o n  C o u n s e lo r

8445 Jupiter Drive 
Anchorage, Alaska 99507 
(907) 346-2474

M a r c h  3, 1990

S e n a t o r  E l i a s o n ,  C h a i r m a n  
S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
S t a t e  of A l a s k a  
J u n e a u ,  A l a s k a

D e a r  S e n a t o r  E l i a s o n :

I l o v e  Dr. S e u s s  b o o k s  b e c a u s e  th e y  c o n t a i n  so m u c h  t r u t h  a b o u t  
h u m a n  n a t u r e .  O n e  of my f a v o r i t e  b o o k s  is Y u r t l e ,  the T u r t l e .  
R e m e m b e r  t h a t  h e  was t h e  t u r t l e  k i n g  w h o  d e c i d e d  h e  c o u l d  e x p a n d  
his k i n g d o m  t o  t h e  c l o u d s , t h e  m o u n t a i n s  a n d  t h e  t r e e s  by 
s t a n d i n g  o n  t h e  b a c k s  of m o r e  a n d  m o r e  t u r t l e s .  B u t  it o n l y  t o o k  
one l i t t l e  t u r t l e ,  a t u r t l e  n a m e d  Mack, t o  s t e p  o u t  of t h e  b o t t o m  
of t h e  p a c k  a n d  t o p p l e  Yurtle.

S o m e  of t h e  p a r t s  of SB 508 r e m i n d  m e  of t h i s  s t o r y .  SB 508 h e a p s  
m o r e  r e s t r i c t i o n s  a n d  l e g i s l a t i o n  o n  t h e  b a c k s  of  r e h a b i l i t a t i o n  
c o u n s e l o r s  in  t h e  w o r k e r s 7 c o m p e n s a t i o n  s y s tem. I w a n t  y o u  t o  b e  
a w a r e  t h a t  SB 508 is s e e k i n g  t o  c o n t r o l  an e s t i m a t e d  m a x i m u m  of 
$ 1 4 8 , 0 0 0  s p e n t  i n  FY 789 on v o c a t i o n a l  r e h a b i l i t a t i o n  c o u n s e l i n g  
fees for i n j u r e d  w o r k e r s .  Th i s  e x p e n s e  (which is p r o b a b l y  g r e a t l y  
e x a g g e r a t e d )  r e p r e s e n t s  less t h a n  .1% o f  t h e  $ 1 5 0 , 0 0 0 , 0 0 0  i n  
p r e m i u m s  c o l l e c t e d  f r o m  A l a s k a n  e m p l o y e r s  d u r i n g  t h i s  p e r i o d .

D u r i n g  FY <89, 289 i n j u r e d  w o r k e r s  o u t  of 1 0 , 1 9 3  t i m e  lo s s  c l a i m s  
r e q u e s t e d  r e - e m p l o y m e n t  e l i g i b i l i t y  e v a l u a t i o n s .  T h e  W o r k e r s 7 

C o m p e n s a t i o n  B o a r d  r e f e r r e d  o u t  83 w o r k e r s  for t h e s e  e v a l u a t i o n s .  
E v e n t u a l l y  6 i n j u r e d  w o r k e r s  o u t  of 1 0 , 1 9 3  t i m e  l o s s  c l a i m s  
r e c e i v e d  p l a n s  for r e t r a i n i n g .  T h i s  e m b a r r a s s i n g l y  l o w  n u m b e r  of 
r e h a b i l i t a t i o n  r e c i p i e n t s ,  n o t  t h e  f u r t h e r  r e s t r i c t i o n  o f  t h e  
h i g h  e s t i m a t e  of $ 1 4 8 , 0 0 0  p a i d  r e h a b i l i t a t i o n  c o u n s e l o r s ,  is t h e  
r e a l  i s s u e  t h a t  s h o u l d  b e  e x a m i n e d  b y  t h i s  c o m m i t t e e .

T h i s  f o c u s  o n  r e h a b i l i t a t i o n  fees is a n  a t t e m p t  t o  c o n t r o l  t h e  
p r o f e s s i o n a l  o p i n i o n s  of r e h a b i l i t a t i o n  c o u n s e l o r s  a n d  t o  m a k e  
t h e  l a w  e v e n  m o r e  e x c l u s i o n a r y  t h a n  it a l r e a d y  is. P u t t i n g  t h e  
f o c u s  o n  r e h a b i l i t a t i o n  c o u n s e l o r s  t a k e s  it o f f  t h e  d i f f i c u l t i e s  
i n j u r e d  w o r k e r s  h a v e  in  g e t t i n g  s e r v e d  in t h e  w o r k e r s 7 

c o m p e n s a t i o n  s y s t e m  w i t h  r e t r a i n i n g  a n d  o t h e r  s e r v i c e s  r e l a t e d  to 
v o c a t i o n a l  r e h a b i l i t a t i o n .



I b e l i e v e  w h o e v e r  d r a f t e d  t h e  l e g i s l a t i o n  r e g a r d i n g  
r e h a b i l i t a t i o n  fees m a y  b e  so far u p  o n  t h e  t u r t l e  p a c k  t h a t  he 
or s h e  is s i m p l y  o u t  of  t o u c h  w i t h  w h a t  is r e a l l y  g o i n g  on. As a 
v o c a t i o n a l  r e h a b i l i t a t i o n  c o u n s e l o r ,  1 g l a d l y  v o l u n t e e r  t o  b e  o n e  
of t h e  f i r s t  to s t e p  o u t  of t h e  p a c k  to t r y  a n d  t o p p l e  any 
p r o v i s i o n s  i n  t h i s  b i l l  w h i c h  m a k e  r e h a b i l i t a t i o n  h a r d e r  for 
i n j u r e d  w o r k e r s  to get.

S i n c e  y o u  a r e  g u a r d i n g  S t a t e  e x p e n d i t u r e s ,  y o u  n e e d  t o  b e  a w a r e  
t h a t  if t h e  r e t r a i n i n g  o b l i g a t i o n  of A l a s k a n  e m p l o y e r s  t o  i n j u r e d  
w o r k e r s  is n o t  m e t  w i t h i n  t h e  w o r k e r s '  c o m p e n s a t i o n  s y s t e m ,  
s u p p o r t  for t h e s e  p e o p l e  w i l l  b e  m e t  b y  a p u b l i c  s y s t e m ,  ie. 
p u b l i c  a s s i s t a n c e ,  t h e  VA, S o c i a l  S e c u r i t y ,  etc. Y o u  m a y  w i s h  to 
r e m e d y  t h i s  p r o b l e m  in  t h i s  bill.

T h a n k  y o u  f o r  l o o k i n g  m o r e  c a r e f u l l y  a t  t h e  p r o v i s i o n  of  t h e  
b i l l  l i m i t i n g  r e h a b i l i t a t i o n  c o u n s e l o r  f e e s  w h i c h  p o s e s  t h e  
d a n g e r  of c o n t r o l l i n g  p r o f e s s i o n a l  o p i n i o n  w i t h  f r i v o l o u s  
c h a l l e n g e s  o f  r e h a b i l i t a t i o n  b i l l s  for e v a l u a t i o n s  a d v e r s e  to 
them. L e s t  y o u  t h i n k  I h a v e  a v e s t e d  e c o n o m i c  i n t e r e s t  i n  t h e  
o u t c o m e  o f  t h i s  l e g i s l a t i o n ,  I w a n t  y o u  t o  k n o w  t h a t  I a m  h a p p i l y  
e m p l o y e d  i n  a full t i m e  job o u t s i d e  t h e  w o r k e r s '  c o m p e n s a t i o n  
a r e n a .  I p a r t i c i p a t e  in v o c a t i o n a l  r e h a b i l i t a t i o n  p e r f o r m i n g  
e l i g i b i l i t y  e v a l u a t i o n s  a t  t h e  r e q u e s t  of t h e  w o r k e r s '  
c o m p e n s a t i o n  b o a r d .  I h a ve, to d ate, r e c e i v e d  s i n c e  J u l y  ' 8 8  a 
t o t a l  of  s i x  r e f e r r a l s — h a r d l y  a w a y  t o  " g e t  r i c h . "

Y o u r s  t r u l y ,

M  „ ------------- ------  JRC
V o c a t i o n a l  R e h a b i l i t a t i o n  C o u n s e l o r



T E S T I M O N Y  O N  S B  5 0 8

DR. J A M E S :  I d o n ' t  b e l i e v e  t h a t  a n y b o d y  in t h e  m e d i c a l
c o m m u n i t y  h a s  s i g n e d  o f f  o n  this. A s  f a r  as I k n o w ,  n o n e  
o f  t h e  o r t h o p e d i c  c o m m u n i t y  has. In  f a c t  t h e y  w e r e  q u i t e  
s u r p r i s e d  w h e n  t h e y  h e a r d  a b o u t  t h i s  a b o u t  a w e e k  o r  t w o  
w e e k s  ago. I s p o k e  w i t h  P a t  C l a n o l e n ,  T o m  B a s h l o f f  a n d  
s e v e r a l  o t h e r s  a n d  t h e y  w e r e  s u r p r i s e d ,  a n d  s o m e  o f  t h e m  
w e r e  g o i n g  t o  w r i t e  l e t t e r s .  I d o n ' t  k n o w  if y o u  h a v e  
r e c i e v e d  t h e m  o r  not, b u t  t h e y  d i d n ' t  b e l i e v e  i t  w a s  a n  
a p p r o p r i a t e  t h i n g  t o  do. S o  I d o n ' t  t h i n k  y o u  h a v e  a n y  
c o n s e n e s e  h e r e  at  a l l  in  it r e g a r d i n g  t h e  m e d i c a l  c o m m u n i t y

M A R Y  P I E R C E :  C o n t r a r y  t o  w h a t  Dr. J a m e s  j u s t  said, w e  d i d
t a l k  t o  t h e  A l a s k a  S t a t e  M e d i c a l  A s s o c i a t i o n  a n d  t h e  
D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n  s p e c i f i c a l l y  a t t e n d e d  a 
m e e t i n g  a n d  t a l k e d  t o  t h e  o r t h o p e d i c  c o m m u n i t y  a n d  t h e y  
w e r e  in c o n c u r r e n c e  w i t h  that. A t  l e a s t  t h e  i n f o r m a t i o n  
t h a t  w e  r e c e i v e d  a n d  a g r e e d  t h a t  t h e s e  p e o p l e  w e r e  
p e r f e c t l y  q u a l i f i e d  t o  d o  i m p a i r m e n t  r a t i n g s ,  a n d  i n  f a c t  
e n c o u r a g e d  u s  b e c a u s e  t h e y  a r e  —  t h e r e  f e e l i n g  w a s  t h a t  
t h e y  w e r e  k i n d  o f  b o m b a r d e d  w i t h  p a p e r  w o r k  a n d  c e r t a i n l y  
t h i s  w a s  s o m e t h i n g  t h a t  c o u l d  b e  d o n e  b y  s o m e b o d y  e l s e  t o  
s p e e d  a l o n g  t h e  p r o c e s s .



A l a s k a  S t a t e  S e n a t e

SENATOR DICK ELIASON 
SITKA 

CHAIRMAN

SENATOR PAT RODEY 
ANCHORAGE 

VICE-CHAIRMAN
L a b o r  a n d  C o m m e r c e  C o m m i t t e e

S E N A T E  L A B O R  &  C O M M E R C E  C O M M I T T E E

S en a to r  R ich a rd  I. (Dick) E liason, C ha irm an
Senator Pal Kodey, Vice-Chairman Senator don Kaika Senator Ja lm ar Kerlluln Senator Jack  CoKhill

4/25/90

Bob Sullivan, Legislative Committee Chair, 
of the National Association of Rehabilitation 
Professionals in the Private Sector called.

He asked that all committee members be made 
aware that he supports SB 508, except the 
section regulating fees for a rehabilitation 
specialist - as this is prejudicial.

MEMBERS 
SENATOR JAN FAIKS 

ANCHORAGE

SENATOR JACK COGHILL 
NENANA

SENATOR JALMAR KERTTULA 
PALMER

PO. BOX V, JUNEAU, AK 99811 (907) 465-3844
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V o c a t io n a l  R e h a b i l i t a t i o n  C o u n s e lo r

L SER V IC ES

8445 Jupiter Drive 
Anchorage, Alaska 99507 
(907) 346-2474

A p r i l  23, 1990

S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
S t a t e  H o u s e  
J u n e a u ,  A l a s k a

D e a r  M e m b e r s  of t h e  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e :

Y e s t e r d a y ,  w e  as a n a t i o n  a n d  w o r l d  c e l e b r a t e d  " E a r t h  D a y . "  We  
l e a r n e d ,  a m o n g  o t h e r  t h i n g s ,  t h a t  s t y r o f o a m  c u p s  a r e  n o t  
b i o d e g r a d a b l e ,  t h a t  t h e y  l a s t  for t h o u s a n d s  of y e a r s  in t h e i r  
e x i s t i n g  form.

W e l l ,  I w a n t  y o u  t o  k n o w  t h a t  i n j u r e d  w o r k e r s  w i t h o u t  v o c a t i o n a l  
r e h a b i l i t a t i o n  d o  n o t  c h a n g e  e i t h e r .  They, too, e x i s t  s o m e w h e r e ,  
p o s s i b l y  o u t  of  t h e  s i g h t  o f  t h e i r  i n s u r e d ,  i n s u r a n c e  a d j u s t o r ,  
a t t o r n e y ,  w o u l d  b e  r e h a b i l i t a t i o n  c o u n s e l o r ,  a n d  t h e  A l a s k a  
W o r k e r s '  C o m p e n s a t i o n  B o a r d ,  b u t  t h e y  l i v e  o n . ... s o m e t i m e s  
l i m p i n g  t h r o u g h  l i f e  o n  a p u b l i c  s y s tem. T h e  p e r c e p t i o n  t h a t  
t h e i r  d i s a b i l i t y  e n d s  w h e n  t h e y  a r e  p a i d  t h e i r  s m a l l  g r e e n  
p o l t i c e  is  a s  f l a w e d  a s  t h e  p e r c e p t i o n  t h a t  v o c a t i o n a l  
r e h a b i l i t a t i o n  i s  t h e  c a u s e  o f  o u r  e x p e n s i v e  w o r k e r s '  
c o m p e n s a t i o n  s y s t e m .  T h e y  g o  e l s e w h e r e  a n d  it ' s  o f t e n  u n d e r  t h e  
t r a s h  h e a p .

T o  g i v e  y o u  s o m e  s t a t i s t i c s :  A p p r o x i m a t e l y  1 0 , 1 0 0  w o r k e r s  w e r e  
i n j u r e d  i n  FY '89. D u r i n g  t h a t  p e r i o d  of t i m e ,  a p p r o x i m a t e l y  290 
w o r k e r s  r e q u e s t e d  r e - e m p l o y m e n t  s e r v i c e s  m o n i t o r e d  b y  t h e  A l a s k a  
W o r k e r s '  C o m p e n s a t i o n  B o a r d .  A p p r o x i m a t e l y  80 cf t h o s e  290 
w o r k e r s  w h o  r e q u e s t e d  t h e  b e n e f i t  w e r e  a l l o w e d  e l i g i b i l i t y  
e v a l u a t i o n s  for t h e  b e n e f i t .  Six o u t  of 1 0 , 1 0 0  w o r k e r s  g o t  p l a n s  
w r i t t e n  f o r  them.

T h e  p e r c e p t i o n  t h a t  v o c a t i o n a l  r e h a b i l i t a t i o n  is s t i l l  t h e  
c u l p r i t  w h o s e  f e e s  a n d  p r a c t i c e s  n e e d  to b e  m o n i t o r e d  l i k e  s o m e  
r e d  t i d e  r e a d y  t o  c a r r y  a w a y  e m p l o y e r s  w i t h  e x t r a  e x p e n s e s  s t i l l  
e x i s t s . D e s p i t e  t h e  f a c t  t h a t  t h e  n u m b e r s  of p e o p l e  b e i n g  
d e l i v e r e d  v o c a t i o n a l  r e h a b i l i t a t i o n  h a s  b e e n  r e d u c e d  o v e r  90%, 
v o c a t i o n a l  r e h a b i l i t a t i o n  is s t i l l  b e i n g  b l a m e d  for t h e  h i g h  
c o s t s  of w o r k e r s '  c o m p e n s a t i o n  e m p l o y e r s  a r e  p a y i n g  for.



T h e  r e a l i t y  is t h a t  s o m e  o t h e r  e n t i t y  is g e t t i n g  r i c h  for d e s p i t e  
t h e s e  s t a t i s t i c s ,  i n s u r a n c e  p r e m i u m s  p a i d  b y  A l a s k a n  e m p l o y e r s  
w e r e  o n  the a v e r a g e  r e d u c e d  b y  o n l y  4%. I b e l i e v e  t h e  s e l f­
i n s u r e d s  h a v e  h a d  a b e t t e r  e x p e r i e n c e  in t h e i r  r e d u c t i o n s .

W h a t  a l l  t h i s  m e a n s  is t h a t  t h e  i n s u r a n c e  i n d u s t r y  h a s  m e r e l y  
t r a n s f e r r e d  i t s  r e s p o n s i b i l i t y  t o  t h e  p u b l i c  s e c t o r  a n d  is 
c h a r g i n g  e m p l o y e r s  a l m o s t  t h e  s a m e  as it a l w a y s  did. U n d e r  t h e  
g u i s e  o f  " h e l p i n g  s m a l l  e m p l o y e r s” a n d  e m p l o y e e s ,  i n s u r a n c e  
c o m p a n i e s  a r e  s e e k i n g  f u r t h e r  i m m u n i t y  f r o m  r e s p o n s i b i l i t y .  By 
c r a c k i n g  d o w n  o n  r e h a b i l i t a t i o n  fees, t h e y  a r e  s e e k i n g  t o  m a k e  
t h e  s y s t e m  e x c l u d e  i n j u r e d  w o r k e r s  e v e n  m o r e  t h a n  it a l r e a d y  d o e s  
f r o m  b e n e f i t s  o w e d  t h e m  u n d e r  t h e  act.

I h o p e  t h i s  s h a m e f u l  s t a t i s t i c  o f  6 r e c i p i e n t s  o f  v o c a t i o n a l  
r e h a b i l i t a t i o n  in F Y  '89 w i l l  r a i s e  y o u r  c o n s c i o u s n e s s  a b o u t  t h e  
re a l  t r u t h  a b o u t  t h e  l a c k  o f  r e s p o n s e  t o  i n j u r e d  w o r k e r s .  
O b v i o u s l y ,  t h e  f e a r  o f  h i g h  f e e s  b y  v o c a t i o n a l  r e h a b i l i t a t i o n  
p r o v i d e r s  d o e s  n o t  m a t c h  t h e  r e a l i t y .  I f  in 1989, a l l  s i x  p e r s o n s  
r e c e i v e d  $ 4 0 0 0  w o r t h  o f  v o c a t i o n a l  r e h a b i l i t a t i o n  c o u n s e l i n g  a n d  
all 83 p e o p l e  w h o  w e r e  p r o v i d e d  e l i g i b i l i t y  e v a l u a t i o n s  c o s t  in 
r e h a b i l i t a t i o n  f e e s  a n  a v e r a g e  o f  $ 1 5 0 0  a p i e c e  ( w h i c h  is a b o u t  
a v e r a g e ) ,  a t o t a l  o f  $ 1 4 8 , 0 0 0  in r e h a b i l i t a t i o n  f e e s  w o u l d  h a v e  
b e e n  s p e n t  o n  i n j u r e d  w o r k e r s .  I n  a $ 1 5 0 , 0 0 0 , 0 0 0  syst e m ,  t h a t  
c o m p u t e s  t o  l e s s  t h a n  o n e / t e n t h  o f  o n e  p e r c e n t  o f  t h e  a m o u n t  
s p e n t  b y  e m p l o y e r s  e a c h  y e a r  o n  w o r k e r s *  c o m p e n s a t i o n .  T h e r e f o r e ,  
I q u e s t i o n  w h e r e  t h e  o t h e r  9 9 . 9 %  of  t h e  m o n e y  is going, w h y  
e m p l o y e r s  h a v e  n o t  e x p e r i e n c e d  m o r e  r e l i e f ,  a n d  w h y  i n j u r e d  
w o r k e r s  h a v e  r e c e i v e d  s u c h  f r u g a l  b e n e f i t s .

T h a n k  y o u  f o r  c o n s i d e r i n g  t h e s e  t h i n g s .

Y o u r s  t r u l y ,

M a r j o r i e  T. L i n d e r ,  M . A . , C R C



April 24, 1990

The Honorable Dick Eliason 
A l a s k a  State Legislature 
P.O. Box V 
Juneau, AK 99811

R e f e r e n c e :  CSSB508

Dear Senator Eliason:

The Labor/Management Ad Hoc Committee on W orkers’ Compensation would 
like to take this opportunity to clarify our intent in adding occupational and 
physical therap ists as add itional persons capable o f perform ing im pairm ent 
r a t in g s .

First, I would like to emphasize that occupational and physical therapists arc
being added in a d d itio n  to physicians, Our intent is not to replace physicians 
in doing these ratings, but to increase the employee's option of ind iv iduals 
capable to do them. In most cases, physicians would continue to perform 
im pa irm en t ra ting s.

This problem  arose because wc were confronted with evidence of employees
not receiv ing com pensation because their treating physician did not perform  
a timely rating. Wc felt this was unfair to the employee. All our research lead 
us to conclude that the em ployee would have a competent a lternative with 
occupational or physical therap ists perfo rm ing the ir im pairm ent rating.

Our main intent was to expedite the process. A peripheral benefit could be a 
cost savings to employers if the employee chooses to utilize an occupational or 
physica l th e rap is t.

Wc also were concerned with lim iting the occupational anti physical therapists
to only those ratings for which they were qualified. Wc, therefore, added
wording to lim it them to ratings in which they had professional expertise.

S in c e re ly ,



N a t i o n a l  A s s o c i a t i o n  of R e h a b i l i t a t i o n  P r o f e s s i o n a l s  
in the P r i v a t e  S e c t o r  - A l a s k a  C h a p t e r  ( N A R P P S )

P. 0. Box 2 4 0 6 5 4  
A n c h o r a g e ,  A K  9 9 5 2 4 - 0 6 5 4

April 10, 1990

S e n a t o r  Dick Eliason 
S t a t e  S e n a t e  
P.O. Box V 
J u n e a u ,  A l a s k a  99811

D e a r  S e n a t o r  Eliason:

Is s t a t u t o r y  f a i r n e s s  i m p o r t a n t ?  Do you e n d o r s e  S t a t e  
a g e n c i e s  r e p l a c i n g  p r i v a t e  i n d u s t r y ?  T h e  Workers'' 
C o m p e n s a t i o n  Act ( A S 2 3 . 3 0 )  w a s  c h a n g e d  r e c e n t l y  to save 
m o n e y .  T h e  r e s u l t  Is u n f a i r .  B e n e f i t s  u s u a l l y  p r o v i d e d  
u n d e r  I n s u r a n c e  p o l l e y s  h a v e  b e e n  s e v e r e l y  r e s t r i c t e d .  N o w  
c l a i m a n t s  m u s t  r e q u e s t  s t a t e  a g e n c i e s  for s e r v i c e .  P u b l i c  
s e c t o r  e x p e n s e s  are I n c r e a s i n g .  W h e r e  a r e  the s a v i n g s ?  If 
total c o s t s  a r e  a n a l y z e d  t h e r e  are f e w  s a v i n g s .  The p a y o r s  
h a v e  s i m p l y  b e c o m e  p u b l i c  r a t h e r  than p r i v a t e .  P r i v a t e  
s e c t o r  s a v i n g s  s h o u l d  not c o m e  f r o m  p r i v a t e  r e s p o n s i b i l i t i e s  
b e i n g  a s s u m e d  by p u b l i c  o f f i c e s .  D e s p i t e  r e d u c e d  s e r v i c e  
r e s p o n s i b i l i t y  a n d  i n c r e a s e d  r e q u e s t s  for s t a t e  f u n d e d  
s e r v i c e .  W o r k e r s’’ C o m p e n s a t i o n  (W/C) p r e m i u m s  h a v e  not b e e n  
r e d u c e d .  W h e r e  are the s a v i n g s ?

W h e n  you s e n d  postti . p a p e r s  to yo u r  c o n s t i t u e n c y ,  i n c l u d e  
a s u r v e y .  A r e  they s a t i s f i e d  w i t h  W / C  b e n e f i t s ?  Do they 
k n o w  w h a t  t h e i r  b e n e f i t s  a r e ?  If r e h a b i l i t a t i o n  s e r v i c e s  
h a v e  b e e n  u s e d ,  w h o  p r o v i d e d  the s e r v i c e s ?  P r i v a t e  s e c t o r  
s p e c i a l i s t s  or s t a t e  V o c a t i o n a l  R e h a b i l i t a t i o n  (DVR) 
c o u n s e l o r s ?  Do  you k n o w  i n j u r e d  w o r k e r s  can r e q u e s t  D V R  
s e r v i c e s  at s t a t e  e x p e n s e  w h e n ,  or if, they are d e n i e d  
i n s u r a n c e  r e h a b i l i t a t i o n  b e n e f i t s ?  If they are not d e n i e d ,  
d o  you k n o w  they c a n  still s e t t l e  t h e i r  W / C  c l a i m  a n d  then 
r e c e i v e  s t a t e  f u n d e d  s e r v i c e s ? S h o u l d  s t a t e  f u n d e d  s e r v i c e s  
r e p l a c e  W / C  r e h a b i l i t a t i o n  b e n e f i t s ?  A s  a f i s c a l l y  
r e s p o n s i b l e  e l e c t e d  o f f i c i a l ,  d o  you s u p p o r t  t h i s ?  In J u l y  
1 9 8 2  the W / C  act w a s  r e w r i t t e n  in p a r t  to r e d u c e  industrial 
r e h a b i l i t a t i o n  b e n e f i t s  p r o v i d e d  by the state. T h e  Ju l y  
1 9 8 8  c h a n g e s  result in W / C  c l a i m a n t s’’ a p p l i c a t i o n  to DVR.
T h e  p e n d u l u m  h a s  s w u n g  full cycle.

P l e a s e  r e q u e s t  d a t a  f r o m  DVR. H o w  m a n y  DVR c l i e n t s  w e r e  
i n d u s t r i a l l y  i n j u r e d  a f t e r  J u l y  1, 1 9 8 8 ?  H o w  m a n y  ha v e  
a p p l i e d ?  H o w  m a n y  w e r e  e l i g i b l e ?  H o w  m u c h  D V R  m o n e y  is 
s p e n t  e v a l u a t i n g  a n d  s e r v i n g  h a n d i c a p p e d  i n j u r e d  w o r k e r s ?
Is D V R  m o n e y  spent on s e r v i c e s  w h i c h  s h o u l d  be p a i d  by W / C ?  
A l t h o u g h  D V R - s  cl i e n t  i n f o r m a t i o n  Is p r o t e c t e d ,  their d a t a  
c a n  be p r e s e n t e d  c o n f i d e n t i a l l y .  A s k  t h e m  to do this.



W o r k e r s ' - C o m p e n s a t i o n  R e v i s i o n s

A s k  P u b l i c  A s s i s t a n c e  (PA) a n d  U n e m p l o y m e n t  I n s u r a n c e  (UI) 
the e x t e n t  to w h i c h  w o r k e r s  r e c e i v e  PA or UI a f t e r  loosing 
j o b s  due to Industrial i n j u r i e s ?  D o e s  PA or UI t r ack this 
k i n d  of d a t a ?  D o e s  PA or UI s u p p o r t  w o r k e r s  w h o s e  s u p p o r t  
s h o u l d  c o m e  f r o m  W / C ?  A r e  you a w a r e  that i n j u r e d  w o r k e r s  
w h o  r e c e i v e  9 m o n t h s  or m o r e  of W / C  loose t h e i r  UI b e n e f i t s ?  
W h y  is that?

Ob-taln n a m e s  arid A W C B  file n u m b e r s  of w o r k e r s  i n j u r e d  since 
JO 1y 1, 1988. A s k  for injury dates, d a t e s  of r e h a b i l i t a t i o n  
e v a l u a t i o n  r e q u e s t s  a n d  d a t e s  r e f e r r e d  for an e v a l u a t i o n .
H o w  m a n y  w o r k e r s  w i t h  90 or m o r e  d a y s  of time loss h a v e  not 
b e e n  r e f e r r e d  for a r e h a b  e v a l u a t i o n ?  T h i s  i n f o r m a t i o n  Is 
not c o n f i d e n t i a l .  P l e a s e  p u b l i s h  the d a t a  you d i s c o v e r .

P r i o r  to the 1 9 8 8  w o r k e r s  c o m p e n s a t i o n  r e v i s i o n s ,  b i a s e d  a n d  
i n c o m p l e t e  i n f o r m a t i o n  w a s  c i r c u l a t e d  by s p e cial interest 
g r o u p s .  L e g i s l a t i o n  b a s e d  on b i a s e d ,  i n c o m p l e t e  inform a t i o n  
is i n e f f e c t i v e  a n d  u s u a l l y  m u s t  be  r e d o n e  or m o d i f i e d .  Have 
you r e c e i v e d  c o m p l a i n t s  a b o u t  the n e w  a c t ?  W e r e  t hose w h o  
c o m p l a i n e d  i n v o l v e d  w i t h  p r o m o t i n g  the c h a n g e s  that we n t  
into e f f e c t  on J u l y  1, 1 988? W h a t  do  your c o n s t i t u e n t s  say? 
H a v e  you b e e n  a s k e d  to r e - d o  or m o d i f y  A S 2 3 . 3 0  w h i c h  went 
into e f f e c t  o n l y  e i g h t e e n  m o n t h s  a g o ?  Why is that?

L a r g e  a m o u n t s  of m o n e y  a r e  e x c h a n g e d  in the W / C  system.
B o t h  m a n a g e m e n t  a n d  labor can s h o w  e n o r m o u s  losses. 
T h e r e f o r e ,  d e s p i t e  r e v i s i o n s  in 1988, p r e s s u r e  for c h a n g e  
c o n t i n u e s .  On o n e  hand, f i n g e r  p o i n t i n g  o c c u r s ,  a l l e g i n g  
i n a d e q u a c i e s  or I n e f f i c i e n c i e s  of one or m o r e  p a r t i e s ,  
M e a n w h i l e ,  the o t h e r  h a n d  w a v e s  b i a s e d  a n d  i n a c c u r a t e  data.

S c a p e g o a t e d  g r o u p s  r a r e l y  h a v e  an o p p o r t u n i t y  to d e f e n d  
t h e m s e l v e s  or m e a n i n g f u l l y  c o n t r i b u t e  to the c h a n g e  process. 
P u b l i c  h e a r i n g s  are v e n t i l a t i o n  e x e r c i s e s  w h i c h  do not 
i n f l u e n c e  p r o p o s e d  leg i s l a t i o n .  P r i v a t e  h e a r i n g s  are mere 
e f f e c t i v e .  P o w e r  b r o k e r s  t r a n s m u t e  their i n t e r e s t s  into 
l e g i s l a t i v e  c h a n g e  p r i v a t e l y ,  o u t s i d e  the p u b l i c  h e a r i n g  
p r o c e s s .  The r e s u l t i n g  c h a n g e  o f t e n  p r o d u c e s  t r a n s p l a n t e d  
a d v a n t a g e ,  not fairness. T h e  r e v i s e d  W / C  s t a t u t e  o f f e r s  
a d v a n t a g e s  to s o m e  but f a i r n e s s  to none. If a law is not 
fair, d i s s a t i s f a c t i o n  p e r s i s t s .  F i n g e r  p o i n t i n g  con t i n u e s .  
P r e s s u r e  for c h a n g e  increases. A s  d i s c o n t e n t  grows, w h o  is 
h e l d  a c c o u n t a b l e ?  It is u s u a l l y  not those w h o  w r o t e  or 
p r o m o t e c  a b a d  law. T h e  c h a n g e  p r o m o t e r s  o f t e n  p r o t e s t  
loudest. T h e  s a m e  s c a c e a o a t e a  g r o u p s  are f o u n d  at the end 
of the p o i n t i n g  fingers. P o i n t i n g  Is little help. E v e r y o n e  
can m a k e  a b e t t e r  g o o d  f a i t h  e f f o r t  to improve things. 
I m p r o v i n g  the s y s t e m  is not the s a m e  as  c h a n g i n g  it.



W o r k e r s ' '  C o m p e n s a t i o n  R e v i s i o n s

M a j o r  e f f o r t s  h a v e  b e e n  m a d e  to d e f i n e  a n d  c l a r i f y  w o r k e r s  
c o m p e n s a t i o n  b e n e f i t s .  Why are s i m i l a r  e f f o r t s  not m a d e  to 
p r e v e n t  i n j u r i e s ?  W h y  are e m p l o y e r s  not o f f e r r e d  i n c e n t i v e s  
to r e - e m p l o y  i n j u r e d  w o r k e r s ?  I n s u r a n c e  c a r r i e r s  a s s u m e  
r i s k  on b e h a l f  of e m p l o y e r s  w h o  m a y  or m a y  not c o m p l y  w i t h  
s a f e t y  or O S H A  s t a n d a r d s .  W h a t  compel Is c o m p l i a n c e ?  Most 
r e s p o n s i b l e  e m p l o y e r s  h a v e  Internal s a f e t y  p r o v i s i o n s ,  but 
s a f e t y  r e g u l a t i o n s  are o f t e n  u n e n f o r c e d .  W h a t  do 
i r r e s p o n s i b l e  e m p l o y e r s  do? W h o  are t h e y ?  A r e  th e y  h e l d  
a c c o u n t a b l e ?  If O S H A  f i n d s  an e m p l o y e r  a c c o u n t a b l e  a n d  then 
f i n e s  t h e m  for c o n d i t i o n s  w h i c h  r e s u l t e d  in I n j u ries, 
i n j u r e d  w o r k e r s  do not r e c e i v e  c o m p e n s a t i o n  f r o m  the fine.

By law, e m p l o y e r s  m u s t  p u r c h a s e  W / C  i n s u r a n c e .  M o n e y  u s e d  
to b u y  i n s u r a n c e  is not a v a i l a b l e  to m a k e  the w o r k p l a c e  
safe. I n j u r y  e x p o s u r e  is s o l d  to the i n s u r a n c e  c arrier! 
" D o n / t s e e  m e  a b o u t  y o u r  injury, I s o l d  y o u r  p r o b l e m  to my 
c a r r i e r . "  Of c o u r s e  i n s u r a n c e  c a r r i e r s  a r e  w o r r i e d  a b out 
e x p e n s e .  T h e y  pay e n o r m o u s  no f a u l t  c o s t s  r e s u l t i n g  f r o m  
c o n d i t i o n s  t h e y  do net c o n t r o l .  Of c o u r s e  I n j u r e d  w o r k e r s  
w o r r y  a b o u t  b e n e f i t s .  ney m u s t  live w i t h  u n f a i r  p r o v i s i o n s  
if th e y  get h u rt. W h e r e  are l e g i s l a t i o n  a n d  i n c e n t i v e s  for 
p r o m o t i n g  s a f e  w o r k i n g  c o n d i t i o n s ?  If t h e  central Issue 
r e m a i n s  cost c o n t a i n m e n t ,  then a d v a n t a g e s  will s i m p l y  be 
m o v e d  f r o m  o n e  s o u r c e  of e x p e n s e  to a n o t h e r . F a i r n e s s  a n d  
loss p r e v e n t i o n  s h o u l d  be the c e n t r a l  Issues, not l i m i t a t i o n  
or e x p a n s i o n  of b e n e f i t s .

W o r k e r s '  c o m p e n s a t i o n  is a no f a u l t  q u i d  p r o  quo: in r e t u r n  
for s p e c i f i c  b e n e f i t s  p a i d  by m a n a g e m e n t ,  w o r k e r s  g i v e  up 
r i g h t s  to sue for d a m a g e s .  B e n e f i t s  i n c l u d e  c o m p e n s a t i o n ,  
m e d i c a l  t r e a t m e n t ,  v o c a t i o n a l  r e h a b i l i t a t i o n ,  if n e e d e d ,  a n d  
p a y m e n t  of a w o r k e r ' s  a t t o r n e y  if b e n e f i t s  are d i s p u t e d .  
B e n e f i t s  m a y  be r e c o m m e n d e d  or c r i t i q u e d  by a c o m m i t t e e :
i.e. the Workers'' C o m p e n s a t i o n  C o m m i t t e e  of A l a s k a  (WCCA). 
T h e  c o m m i t t e e  m e e t s  to d e b a t e  the p r o v i s i o n s  a n d  p r o p o s e  
c h a n g e s .  T h e  p r o c e s s  is very p o l i t i c a l .  T h e  d e b a t e  is 
u s u a l l y  a b o u t  e x p e n s e ,  not s a f e t y  or f a i r n e s s .  A s  a r e s u l t  
of the d e b a t e  w o r k e r s  still h a v e  lost the right to sue. T h e  
o n l y  c h a n g e  is the level of b e n e f i t s  th e y  will r e c e i v e  in 
r e t u r n  for h a v i n g  lost the r ight to sue. W h a t  the w o r k e r  
e x c h a n g e s  in the q u i d  p r o  q u o  r e m a i n s  the same. W h a t  he 
r e c e i v e s  in r e t u r n  cha n g e s .  W o r k e r s  c a n n o t  c h a n g e  w h a t  they 
of f e r ,  e m p l o y e r s  can. Is the e x c h a n g e  f air?

B e n e f i t s  c a n n o t  be u n l i m i t e d .  E x p l o i t a t i o n  mu s t  be 
e l i m i n a t e d .  E n s u r i n g  s p e c i f i c ,  fair b e n e f i t s  a n d  p r e v e n t i n g  
b e n e f i t  e x p l o i t a t i o n  is d i f f i c u l t .  Bo t h  m a n a g e m e n t  and 
labor can d o  m o r e  to p r e v e n t  l o s s e s  a n d  m i t i g a t e  d a m a g e s .
But l o s s e s  will p e r i o d i c a l l y  a n d  u n a v o i d a b l y  occur. 
T h e r e f o r e ,  in r e s p o n s e  to u n a v o i d a b l e  losses, the s y s t e m
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m u s t  be  fair. F a i r n e s s  s h o u l d  be m o r e  impor t a n t  to 
m a n a g e m e n t  a n d  labor than to v e n d o r s .  But it is v e n d o r s  w h o  
u s u a l l y  d i s c u s s  the f a i r n e s s  issue. It is v e n d o r s  w h o  
p r o v i d e  s e r v i c e s  u n d e r  the f a i r n e s s  p r o v i s i o n s  or lack 
t h e r e o f .  It is v e n d o r s  w h o  are a c c u s e d  of u n f a i r n e s s  when 
u n f a i r  l e g i s l a t i v e  p r o v i s i o n s  are f o l l o w e d .  Is it fair that 
r i s k  for w o r k  i n j u r i e s  is s o l d  to c a r r i e r s  w h o  h a v e  no 
c o n t r o l  ov e r  the s a f e t y  of w o r k i n g  c o n d i t i o n s ?  Is it fair 
that s o m e  W/'C p r e m i u m s  m a t c h  e m p l o y e r  p a y r o l l ?  Is it fair 
td. s e d u c e  w o r k e r s  to s e e k  p u b l i c  r e h a b  s e r v i c e s  w h e n  W / C  
p r e m i u m s  h a v e  b e e n  p a i d  to s u p p o r t  p r i v a t e  s e c t o r  s e r v i c e s ?  
Is it fa i r  to p l a c e  p u b l i c l y  f u n d e d  s e r v i c e s  in c o m p e t i t i o n  
w i t h  s i m i l a r  p r i v a t e  s e c t o r  s e r v i c e s ?  Is it fair to set 
c o m p e n s a t i o n  r a t e s  that f orce I n j u r e d  w o r k e r s  to loose their 
h o m e s  or leave the s t a t e ?  Is it fa i r  that u n c o n t r o l l e d ,  
u n s a f e  w o r k i n g  c o n d i t i o n s  re s u l t  in large losses for both 
c a r r i e r s  a n d  w o r k e r s ?  O b v i o u s l y  t h e s e  are r h e t o r i c a l  
q u e s t i o n s .  W h e n  the w o r k  p l a c e  is s a f e  a n d  b e n e f i t s  fair, 
e x p e n s e s  will c o m e  down.

A r e  y o u  a w a r e  of a p o l i t i c a l  a c t i o n  c o m m i t t e e  k n o w n  as  
P r o f e s s i o n a l  R e h a b i l i t a t i o n  O r g a n i z a t i o n  ( P R O ) ?  P R O  
a d v o c a t e s  for i n j u r e d  w o r k e r s .  P l e a s e  r e s p o n d  to t h e i r  
r e c e n t  q u e s t i o n n a i r e  a n d  b e c o m e  i n v o l v e d  in e f f e c t i n g  
p o s i t i v e  c h a n g e .  S e e k  d a t a  f r o m  s e v eral s o u r c e s  to o b t a i n  a 
full p i c t u r e  of the d y n a m i c s  b e h i n d  W / C  issues. M o s t  
s o u r c e s  h a v e  an agen d a ,  so c o n t a c t  as  m a n y  s o u r c e s  a s  
p o s s i b l e .  T h e s e  are net simp l e ,  linear issues. S u r f a c e ,  
s i n g l e - s o u r c e  d a t a  will not g i v e  you a p i c t u r e  of the 
u n d e r l y i n g  d y n a m i c s .  E f f e c t i v e  l e g i s l a t i o n  m u s t  a d d r e s s  
u n d e r l y i n g  d y n a m i c s  r a t h e r  than s y m p t o m a t i c  Issues. Ob t a i n  
i n f o r m a t i o n  that c l a r i f i e s  the u n d e r l y i n g  d y n a m i c s .
E f f e c t i v e  l e g i s l a t i o n  is the f o u n d a t i o n  for s t a b l e  a n d  
e f f e c t i v e  s e r v i c e s .  T h e  r e v e r s e  is a l s o  true. A r e  s e r v i c e s  
s t a b l e  a n d  e f f e c t i v e ?

G i v e  t h i s  issue the a t t e n t i o n  it r e q u i r e s .  W e  w o u l d  be 
h a p p y  to be of a s s i s t a n c e .  I look f o r w a r d  to your r e s p o n s e .

cc: M e m b e r s .  H o u s e  of R e p r e s e n t a t i v e s  
M e m b e r s ,  S e n a t e  
K e i t h  A n d e r s o n .  D i r e c t o r ,  DVR 
A c t i n g  D i r e c t o r ,  A W C B

J C D : s t
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S e n a t o r  R i c h a r d  I. E l i a s o n  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  (MS 3100) 
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D e a r  Dick:

I w a s  d e l i g h t e d  to h a v e  the o p p o r t u n i t y  to s e e  y o u  d u r i n g  
m y  r e c e n t  v i s i t  to J u n e a u .  O n e  of the t h i n g s  I m i s s  m o s t  n o w  
t h a t  I l i v e  o u t s i d e  A l a s k a  is t h e  o p p o r t u n i t y  to v i s i t  and t a l k  
w i t h  y o u  a n d  o t h e r s  w h o  c o n t i n u e  to w o r k  t o w a r d  e n h a n c i n g  the 
e c o n o m i c  c l i m a t e .  D u r i n g  m y  n e x t  vis i t ,  I s i n c e r e l y  h o p e  t h a t  
t i m e  w i l l  p e r m i t  us to s p e n d  m o r e  t i m e  d i s c u s s i n g  e c o n o m i c  and 
p o l i t i c a l  issues.

A s  I m e n t i o n e d  in o u r  b r i e f  vis i t ,  t h e  A s s o c i a t i o n  I 
r e p r e s e n t  is s e e k i n g  an a m e n d m e n t  to t h e  c u r r e n t  l a w  w h i c h  
w o u l d  o v e r t u r n  t h e  A l a s k a  S u p r e m e  C o u r t  d e c i s i o n  in V a n  B i e n e  
v. E R A  H e l i c o p t e r s  b e c a u s e  w e  b e l i e v e  t h a t  d e c i s i o n  has 
a d v e r s e l y  a f f e c t e d  w o r k - p l a c e  s a f e t y .  W e  d e e p l y  a p p r e c i a t e  
y o u r  i n t e r e s t  in a n d  s u p p o r t  for t h i s  v i t a l  l e g i s l a t i o n .  W e  
ar e  p a r t i c u l a r l y  a p p r e c i a t i v e  of t h e  l e a d e r s h i p  y o u  h a v e  t a k e n  
in p r o t e c t i n g  t h e  i n t e n t  of e n c o u r a g i n g  s a f e t y  in t h e  w o r k  
p l a c e  w h i c h  t h i s  b i l l  w a s  d e s i g n e d  to f o s t e r .  W e  u n d e r s t a n d  SB 
508 is c u r r e n t l y  in t h e  S e n a t e  L a b o r  and C o m m e r c e  C o m m i t t e e  and 
no f u r t h e r  h e a r i n g s  are s c h e d u l e d  at t h i s  time. It is m y  h o p e  
t h a t  w i t h  y o u r  c o n t i n u e d  l e a d e r s h i p ,  t h i s  v i t a l  l e g i s l a t i o n  
w i l l  p a s s  t h i s  s e s s i o n .  In the i n t e r i m ,  s h o u l d  y o u  h a v e  a n y  
q u e s t i o n s  c o n c e r n i n g  t h i s  or a n y  o t h e r  i n s u r a n c e  r e l a t e d  
l e g i s l a t i o n ,  I h o p e  y o u  w i l l  feel f r e e  to c a l l  on  m e  or our 
l o c a l  c o u n s e l ,  B o b  B l a s c o  of R o b e r t s o n ,  M o n a g l e  & E a s t a u g h ,  at 
2 7 7 - 6 6 9 3 .

A g a i n ,  it w a s  g o o d  to see y o u  a g a i n  and I l o o k  f o r w a r d  to 
a l o n g e r  v i s i t  w i t h  y o u  d u r i n g  m y  n e x t  trip.

ROBERT J .V A IR O  DEAN R. O 'H ARE ROBERT J. HAUGH  WILLIAM E. BUCKLEY ROBERT E. VAGLEY
CHAIRMAN CHAIRMAN ELECT VICE CHAIRMAN VICE CHAIRMAN PRESIDENT
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S e n a t o r  R i c h a r d  E l i a s o n
P. O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

RE: S e n a t e  B i l l  508

D e a r  S e n a t o r  E l i a s o n :

I r e c e n t l y  h a d  t h e  o p p o r t u n i t y  t o  r e v i e w  t h e  m o d i f i c a t i o n s  of 
S e n a t e  B i l l  508 s p e c i f i c a l l y  r e g a r d i n g  t h e  u t i l i z a t i o n  of  p h y s i c a l  
t h e r a p i s t s  a n d  o c c u p a t i o n a l  t h e r a p i s t s  t o  d e t e r m i n e  p h y s i c a l  
i m p a i r m e n t  r a t i n g s  as v/ell as d e t e r m i n e  w h e n  a p e r s o n  is p h y s i c a l l y  
i m p a i r e d  t o  t h e  d e g r e e  w h i c h  w o u l d  r e q u i r e  r e h a b i l i t a t i o n  e f f o r t s  
o r  t h e  l a c k  o f  t h a t  p h y s i c a l  i m p a i r m e n t .

I d o  n o t  b e l i e v e  t h a t  t h e  " l i c e n s e d  p h y s i c a l  t h e r a p i s t  a n d  
o c c u p a t i o n a l  t h e r a p i s t "  h a v e  t h e  b a c k g r o u n d  or d e p t h  o f  k n o w l e d g e  
t o  m a k e  a n  a p p r o p r i a t e  j u d g e m e n t  w i t h  r e g a r d  t o  t h e  p r o b a b i l i t y  of 
p e r m a n e n t  i m p a i r m e n t  and; m o r e  i m p o r t a n t l y ,  t h e  d e g r e e  of p h y s i c a l  
i m p a i r m e n t  w h i c h  is w h a t  t h i s  b i l l  w o u l d  a l l o w  t h e m  t o  do. W e  
h a v e  a d i f f i c u l t  e n o u g h  t i m e  e d u c a t i n g  p h y s i c i a n s  in t h i s  issue, 
b e c a u s e  in a l a r g e  n u m b e r  of p a t i e n t s  t h i s  is e x t r e m e l y  c o m p l e x ,  
l e t  a l o n e  t r y  t o  e d u c a t e  a g r o u p  o f  p e o p l e  w h o s e  d e p t h  a s  w e l l  as 
b r e a d t h  of k n o w l e d g e  is limited.

I f e e l  t h i s  is " p o o r  m e d i c i n e "  as  w e l l  a s  p o o r  p u b l i c  p o l i c y .

cy: S e n a t o r  J a n  F a i k s

Representative Curt Menard 

Representative Mike Navarre 

Representative Dave Donley 

Representative Ron Larson 

Representative Virginia Collins
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T E S T I M O N Y  SE 533 4 / 2 3 / 9 0

Mr. C h a i r m a n  m e m b e r s  o f  the c o m m i t t e e  - For t h e  R e c o r d  

m y  na m e  is T h o m a s  A r m s t r o n g ,  I am a r e s i d e n t  o f  A n c h o r a g e  and 

h a v e  b e e n  a r e s i d e n t  of  A l a s k a  s i n c e  1947. I a m  a m e m b e r  of  the 

I n t e r n a t i o n a l  B r o t h e r h o o d  o f  O p e r a t i n g  E n g i n e e r s ,  L o c a l  302. I 

h a v e  b e e n  a m e m b e r  o f  302 for o v e r  25 years.

D u r i n g  t h e  c o m m i t t e e  h e a r i n g s  in H o u s e  L a b o r  a n d  C o m m e r c e  

c o m m i t t e e  m e m b e r s  s a i d  t h a t  t h e y  w i s h e d  t h a t  t h e y  c o u l d  h e a r  f r o m  

r a n k  and file c o n s t r u c t i o n  w o r k e r s .

I s u p p o r t  SB 533 a n d  I am s u r e  t h a t  a l l  the m e n  I w o r k  w i t h  

s u p p o r t  SB533.

It h a s  o n l y  b e e n  in the last 6 y e a r s  t h a t  m e m b e r s  of  o u r  u n i o n  

h a v e  jjeen w i t h o u t  c o n t r a c t o r  p r o v i d e d  camns. W e  w e r e  e n c o u r a g e d  

to d e l e t e  th i s  r e q u i r e m e n t  for r e q u i r i n g  c a m p s  f r o m  o u r  l a b o r  

a g r e e m e n t s  so t h a t  the u n i o n  c o n t r a c t o r s  w e  w o r k  for c o u l d  be 

c o m p e t i t i v e  w i t h  t h e  n o n - u n i o n  c o n t r a c t o r s  w h o  d o  n o t  a n d  have 

n e v e r  p r o v i d e d  c a m p  l i v i n g  for t h e i r  c o n s t r u c t i o n  crews.
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I g u e s s  the r e q u i  :ement for c o n t r a c t o r  p r o v i d e d  c a m p s  is j u s t  a 

fo r m  of  p e r  d i e m  for c o n s t r u c t i o n  c r e w s  v e r y  s i m i l a r  to w h a t  m o s t  

o t h e r  e m p l o y e e s  r e c e i v e  w h e n  t h e y  m u s t  w o r k  a w a y  f r o m  h o m e  to 

e a r n  a living.

It s e e m s  to m e  th a t  t h e  p r i m a r y  c o n c e r n  o u g h t  to b e  for t h e  

h e a l t h  and w e l f a r e  o f  the m e n  a n d  w o m e n  w h o  m u s t  w o r k  at r e m o t e  

sites. T h e r e  are c u r r e n t l y  a w i d e  r a n g e  o f  c o n d i t i o n s  t h a t  

c o n s t r u c t i o n  w o r k e r s  a w a y  f r o m  h o m e  are e x p e r i e n c i n g .

S o m e  c o n t r a c t o r s  p r o v i d e  n o t h i n g  a n d  w o r k e r s  p i t c h  t e n t s  in o l d  

g r a v e l  pits. S o m e  c o n t r a c t o r s  p r o v i d e  a p l a c e  t o  p a r k  a p i c k u p  

a n d  c a m p e r  a n d  n o t h i n g  else, s o m e  c o n t r a c t o r s  p r o v i d e  a g e n e r a t o r  

for e l e c t r i c i t y  and h o s e s  w i t h  w a t e r .  V e r y  few o f  the c o n t r a c t o r s  

p r o v i d e  d u m p  s ites for h u m a n  w a s t e  and g r e y  w a t e r .

I t h i n k  it is u n f a i r  for t h o s e  o f  u s  w h o  w o r k  o u t  o f  to w n  to h a v e  

b u y  a c a m p e r ,  m o t o r h o m e  or t r a i l e r  as a c o n d i t i o n  of  e m p l o y m e n t .  

S o m e  of us c a n n o t  a f f o r d  to b u y  a t e m p o r a r y  s h e l t e r .

T h i s  b i l l  t r e a t s  n o n - u n i o n  a n d  u n i o n  c o n s t r u c t i o n  w o r k e r s  a l i k e .  

C o n t r a c t o r s  w o u l d  be r e q u i r e d  to  p r o v i d e  a c a m p  w h i c h  w o u l d  be 

a n o t h e r  i t e m  i n c l u d e d  in t h e i r  b i d  d o c u m e n t s .  M y  u n d e r s t a n d i n g  

is the F e d e r a l  H i g h w a y  A d m i n i s t r a t i o n  d o e s  n o t  h a v e  a p r o b l e m  

w i t h  c o n t r a c t o r  p r o v i d e d  c a m p s  as p a r t  o f  b i d  d o c u m e n t .



P a g e  3

I h a v e  a m e m o  f r o m  D O T  t h a t  R e p r e s e n t a t i v e  H a n l e y  r e q u e s t e d  for 

m e  la s t  s u m m e r  a b o u t  p e r  d i e m  c o s t s  for DOT. I w o u l d  l i k e  s u b m i t  

t h i s  m e m o  for the record.

T h a n k  y o u  for the o p p o r t u n i t y  to t e s t i f y  on th i s  b i l l  a n d  7. u r g e  

youi. s u p p o r t  o f  t h i s  bill.

E n c l o s u r e
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DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES

* v£ >• -
S 7 T V T  C O W  PER, G O V E R N O R

DIVISION O F  M A N A G E M E N T  A N D  FIN A N C E  ! 
(C O M P TR O LL E R )

P.O. BOX Z
JUNEAU, ALASKA 59811-2500 
PHONE: (907) 465-3911

A u g u s t  11, 1989

T h e  H o n o r a b l e  A l y c e  H a n l e v  
3 1 1 1  "C" Street, S u i t e  4 1 0  
A n c h o r a g e ,  A K  9 9 5 0 3

A T T N :  Ms. S h i r l e y  A r m s t r o n g

D e a r  R e p r e s e n t a t i v e  H a n l e y :

Y o u  r e c e n t l y  i n q u i r e d  as t o  t h e  t o t a l  a m o u n t  of p e r  d i e m  paid, 
d u r i n g  f i s c a l  y e a r  1989, b y  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  
P u b l i c  F a c i l i t i e s .  T h e  a m o u n t s  s h o w n  b e l o w  c o v e r  t h e  o p e r a t i o n s  
o f  I n t e r n a t i o n a l  A i r p o r t  S y s t e m ,  A l a s k a  M a r i n e  H i g h w a y s ,  
m a i n t e n a n c e  and o p e r a t i o n s  of  h i g h w a y s ,  a i r p o r t s  a n d  c e r t a i n  
s t a t e  b u i l d i n g s ,  a n d  t h e  c a p i t a l  c o n s t r u c t i o n  p r o g r a m .

P e r  D i e m  C o s t s  F Y  1989

C l a s s i f i e d  E x e m p t / P X
E m p l o y e e s  E m p l o y e e s  T o t a l  C o s t

$ 2 , 7 7 5 , 7 9 8  $ 5 7 , 8 9 7  $ 2 , 8 3 3 , 6 9 5

P l e a s e  c a l l  if y o u  h a v e  q u e s t i o n s  o r  n e e d  a d d i t i o n a l  i n f o r m a t i o n .

S L n c e r e l y ,

m '

R o b e r t  [p. B a r t h o l o m e w  
D i r e c t o r

cc: M a r g e n e  DeSmet, F i n a n c e  O f f i c e r ,  M a n a g e m e n t  a n d  F i n a n c e
C a t h e r i n e  M c H u g h ,  L e g i s l a t i v e  L i a i s o n ,  C o m m i s s i o n e r ' s  O f f i c e

25A-T67LH



STEVE COWPER, G O V E R N O R

DEPARTMENT OF TRANSPORTATION ANI) PUBLIC FACILITIES P.O. BOX Z
JUNEAU, ALASKA 991)11-2500 
PHONE: (907) 465-3911

DIVISION O F M A N A G E M E N T  A N D  FIN A N C E  
(C O M P TR O LL E R )

A u g u s t  11, 1909

T h e  H o n o r a b l e  A l y c e  H a n l e y  
3111 "C" S t r e e t ,  S u i t e  410 
A n c h o r a g e ,  A K  99503

A T T N :  Ms. S h i r l e y  A r m s t r o n g

D e a r  R e p r e s e n t a t i v e  H a n l e y :

Y o u  r e c e n t l y  i n q u i r e d  a s  t o  the t o t a l  a m o u n t  o f  p e r  ciiem paid, 
d u r i n g  f i s c a l  y e a r  1989, b y  the D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  
P u b l i c  F a c i l i t i e s .  T h e  a m o u n t s  s h o w n  b e l o w  c o v e r  t h e  o p e r a t i o n s  
of I n t e r n a t i o n a l  A i r p o r t  S y s t e m ,  A l a s k a  M a r i n e  H i g h w a y s ,  
m a i n t e n a n c e  a n d  o p e r a t i o n s  o f  h i g h w a y s ,  a i r p o r t s  a n d  c e r t a i n  
s t a t e  b u i l d i n g s ,  a n d  t h e  c a p i t r l  c o n s t r u c t i o n  p r o g r a m .

P e r  D i e m  C o s t s  F Y  1989

P l e a s e  c a l l  if y o u  h a v e  q u e s t i o n s  o r  n e e d  a d d i t i o n a l  i n f o r m a t i o n .

cc: M a r g e n e  DeSm e t ,  F i n a n c e  O f f i c e r ,  M a n a g e m e n t  a n d  F i n a n c e
C a t h e r i n e  M c H u g h ,  L e g i s l a t i v e  L i a i s o n ,  C o m m i s s i o n e r ' s  O f f i c e

C l a s s i f i e d
E m p l o y e e s

$ 2 , 7 7 5 , 7 9 8

E x e m p t / P X  
E m p l o y e e s

$ 5 7 , 8 9 7

T o t a l  C o s t

$ 2 , 8 3 3 , 5 9 5

D i r e c t o r

25A-T67LH
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THE SUPREME COURT OF THE STATE OF ALASKA

HOLLIS  VAN 3 I E N E , P e r s o n a l  
R e p r e s e n t a t i v e  o f  t h e  E s t a t e  
o f  M i c h a e l  3 n a n  V a n  B i e n e ,  
a n d  STANLEY THOMSON, P e r s o n a l  
R e p r e s e n t a t i v e  o f  t h e  E s t a t e  
o f  S t a n l e y  M a r k  T h o m s o n ,

A p p e l l a n t s ,

F i l e  No .  S-2571 
3AN-37-3195 C i v i l

C ? I  a  I  C N

ERA HE L IC OP TE R S ,  I N C . ;  
EMPLOYERS INSURANCE OF WAUSAU; 
ROWAN COMPANIES ,  I N C . ;  
INTERCONTINENTAL DYNAMICS 
CORPORATION; GATES LEA RJE T ,

A p p e l l e e s .

[ N o .  3485 - A u g u s t  18 ,  1989]

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  o f  
A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  A n c h o r a g e ,  J . 
J u s t i n  R i p l e y ,  J u d g e .

A p p e a r a n c e s :  R o b e r t  H.  W a g s t a f f ,  W a g s t a f f ,
P o p e  & C l o c k s i n ,  A n c h o r a g e ,  f o r  A p p e l l a n t s .  
C l a r k  R e e d  N i c h o l s ,  P e r k i n s ,  C o i e ,  A n c h o r a g e ,  
f o r  A p p e l l e e s .

B e f o r e :  M a t t h e w s ,  T h i e f  J u s t i c e ,  R a b i n o w i t z ,
B u r k e ,  C o m p t o n  a n d  M o o r e ,  J u s t i c e s .

MOORE, J u s t i c e .
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X. INTRODUCTION 

T h i s  a p p e a l  a r i s e s  o u t  o £  l i t i g a t i o n  b y  t h  

t a c e s  o f  t w o  a i r l i n e  p i l o t s  w h o  d i e d  i n  a n  a i r p l a n e  c r a s h  r
w h i l e  e m p l o y e d  b y  ERA H e l i c o p t e r s ,  I n c .  (ERA) .  T h e  e s t a t e s  

s e e k  r e c o v e r y  a g a i n s t  ERA f o r  t h e  i n t e n t i o n a l  t o r t  o f  

" o v e r w o r k i n g "  t h e  t w o  d e c e a s e d  p i l o t s  a n d  a g a i n s t  E m p l o y e r s  

I n s u r a n c e  o f  WAUSAU (WAUSAU), E R A ' S  w o r k e r s '  c o m p e n s a t i o n  

c a r r i e r ,  f o r  i t s  n e g l i g e n c e  i n  t h e  i n s p e c t i o n ,  c e r t i f i ­

c a t i o n ,  a u t h o r i s a t i o n ,  a n d  a p p r o v a l  o f  E R A ' S  w o r k i n g  c o n d i ­

t i o n s .

F o r  t h e  r e a s o n s  s e t  f o r t h  b e l o w ,  we  a f f i r m  t h e  

t r i a i  c o u r t ' s  d i s m i s s a l  o f  t h e  c l a i m s  a g a i n s t  ERA a n d  t h e  

c i a i n s  a g a i n s t  t h e  " D o e  d e f e n d a n t s . "  We r e v e r s e  t h e  t r i a l  

c o u r t ' s  d i s m i s s a l  o f  t h e  c l a i m s  a g a i n s t  WAUSAU.

I I .  FACTS AMD PROCEEDINGS 

S t a n l e y  T h o m s o n  a n d  M i c h a e l  V a n  B i e n e  w e r e  p i l o t s  

e m p l o y e d  b y  ERA. A t  2 : 0 0  a . m .  o n  A u g u s t  20 ,  1985,  ERA

d i s p a t c h e d  t h e m  t o  f l y  a  L e a r j e t  t o  G u l k a n a ,  A l a s k a .  By 

c o m p l e t i n g  t h i s  m i s s i o n ,  T h o m s o n  a n d  V a n  B i e n e  w o u l d  

n e c e s s a r i l y  v i o l a t e  t h e  F e d e r a l  A v i a t i o n  A d m i n i s t r a t i o n ' s  

(FAA) f l i g h t  t i m e  a n d  d u t y  r e g u l a t i o n s .  T h e  L e a r j e t  c r a s h e d  

o n  a p p r o a c h  t o  t h e  G u l k a n a  a i r p o r t ,  k i l l i n g  b o t h  p i l o t s .  

WAUSAU p a i d  c o m p e n s a t i o n  f o r  t h e  p i l o t s '  d e a t h s .

U t U V
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I n  t h e  i n v e s t i g a t i o n  o f  t h e  a c c i d e n t ,  o t h e r  ERA 

p i l o t s  t o l d  t h e  N a t i o n a l  T r a n s p o r t a t i o n  S a f e t y  B o a r d  (NTSB) 

o f  l e n g t h y  o n - d u t y  p e r i o d s  a n d  e x h a u s t i n g  f l i g h t  s c h e d u l e s .  

T h r e e  c a p t a i n s  r e p o r t e d  S R A ' s  d i s a p p r o v a l  o f  p i l o t s '  

r e f u s a l s  t o  f l y  b e c a u s e  t h e y  w e r e  f a t i g u e d .  O n e  c a p t a i n  

b e l i e v e d  t h a t  ERA i n t e n t i o n a l l y  o v e r w o r k e d  i t s  p i l o t s  c o  

i n c r e a s e  i t s  p r o f i t s .

On S e p t e m b e r  14 ,  1 9 8 7 ,  t h e  e s t a t e s  f i l e d  t h e i r

S e c o n d  A m e n d e d  C o m p l a i n t  a l l e g i n g  n e g l i g e n c e  a g a i n s t  WAUSAU 

i n  t h e i r  i n s p e c t i o n ,  c e r t i f i c a t i o n ,  a u t h o r i z a t i o n ,  a n d  a p ­

p r o v a l  o f  E R A ' s  w o r k i n g  c o n d i t i o n s .  T h e  c o m p l a i n t  m a d e  t h e  

f o l l o w i n g  a l l e g a t i o n s  a g a i n s t  ERA:

On o r  a b o u t  A u g u s t  2 0 ,  1985 ,  a t  02<'r.
AXDT, S t a n l e y  T h o m s o n  a n d  M i c h a e l  V a n  
B i e n e  w e r e  C a p t a i n  a n d  F i r s t  O f f i c e r  o f  
L e a r j e t  N4 55 JA  w h i c h  w a s  d i s p a t c h e d  b y  
d e f e n d a n t s  ERA,  J e t  A l a s k a ,  a n d  ROWAN 
f o r  a  n i g h t  f l i g h t  t o  G u l k a n a ,  A l a s k a .
T h e  m i s s i o n  d i s p a t c h  w a s  a c c o m p l i s h e d  
w i t h o u t  o b t a i n i n g  c u r r e n t  w e a t h e r  i n f o r ­
m a t i o n  a n d  w o u l d  n e c e s s a r i l y  e x c e e d  t h e  
f l i g h t  t i m e  a n d  d u t y  r e q u i r e m e n t s  o f  
P l a i n t i f f s ,  a n d  t h e  a i r c r a f t  w a s  o v e r ­
w e i g h t  f o r  a p p r o p r i a t e  l a n d i n g .  T h e  
d i s p a t c h  o f  t h e  a i r c r a f t  u n d e r  t h e  c o n ­
d i t i o n s  d e s c r i b e d  a n d  g i v e n  t h e  p r e c e d ­
i n g  f l y i n g  t i m e  o f  P l a i n t i f f s  w i t h o u t  
r e s t  o r  s l e e p ,  c o n s t i t u t e s  n e g l i g e n c e  
a n d  g r o s s  n e g l i g e n c e .

T h e  e s t a t e s  c o n t e n d e d  a t  o r a l  a r g u m e n t  b e f o r e  t h e  t r i a l

j u d g e ,  a n d  o n  a p p e a l ,  t h a t  t h i s  l a n g u a g e  a l l e g e s  a n

" i n t e n t i o n a l  t o r t  o f  d i s p a t c h i n g  [ t h e  d e c e a s e d  p i l o t s ]  f o r  a

n i g h t  f l i g h t  . . . w i t h o u t  a d e q u a t e  r e s t  o r  s l e e p . "  ERA

3 4 8 5



a r g u e s  c h a t  t h e  c o m p l a i n t  o n l y  a l l e g e s  n e g l i g e n c e  a g a i n s t  i t  

a s  a n  e m c l o v e r , a n d  t h a t  t h e r e f o r e ,  t h e  c l a i m  i s  b a r r e d  b y
i

t h e  e x c l u s i v i t y  p r o v i s i o n  o f  t h e  A l a s k a  W o r k e r s '  f
C o m p e n s a t i o n  A c t ,  AS 2 3 . 3 0 . 0 5 5 .

'The e s t a t e s  a r g u e  t h a t  WAUSAU i s  a  s e p a r a t e  l e g a l

e n t i t y  i r o n  t h e  e m p l o y e r  a r . d  t h u s  may  b e  s u e d  f o r  i t s  o w n  <

n e g l i g e n c e  a s  a  t h i r d  p a r t y  p u r s u a n t  t c  AS 2 3 . 3 0 . C 1 5 ( a ! . I n
«

r e s p o n s e ,  WAUSAU a r g u e s  t h a t  t h e  e x c l u s i v i t y  d o c t r i n e  a l s o  

p r o t e c t s  i t  f r o m  s u c h  a  n e g l i g e n c e  c l a i m  a n d  t h a t  r e g a r d l e s s  

o f  a n y  i m m u n i t y  p r o t e c t i o n ,  WAUSAU d i d  n o t  o w e  a  d u t y  t o  t h e  

d e c e d e n t s  t o  i n s p e c t ,  c e r t i f y ,  a u t h o r i z e  o r  a p p r o v e  £RA ' s  

w o r k i n g  c o n d i t i o n s .

T h e  s u p e r i o r  c o u r t  g r a n t e d  ERA a n d  WAUSAU1s  mo­

t i o n s  t z  d i s m i s s  u n d e r  C i v i l  R u l e  1 2 ( b ) (6) o n  t h e  g r o u n d  

t h a t  t h e  A l a s k a  W o r k e r s '  C o m p e n s a t i o n  A c t  p r o v i d e s  t h e  w o r k ­

e r s ’ e x c l u s i v e  r e m e d y  a g a i n s t  a n  e m p l o y e r  o r  i t s  c o m p e n s a ­

t i o n  i n s u r e r .  T h e  e s t a t e s  a p p e a l .

I I I .  D IS CU SS IO N

A.  D i d  t h e  C o u r t  E r r  i n  D i s m i s s i n g  t h e  E s t a t e s '  C l a i m s  
A g a i n s t  ERA u n d e r  C i v i l  R u l e  1 2 ( b ) (6) I n s t e a d  o f  T r e a t ­
i n g  I t  a s  O n e  f o r  S u m m a r y  J u d g m e n t  U n d e r  C i v i l  R u l e  56?

T h e  e s t a t e s  a r g u e  t h a t  t h e  t r i a l  j u d g e  s h o u l d  h a v e

t r e a t e d  E R A ' S  m o t i o n  t o  d i s m i s s  a s  o n e  f o r  s u m m a r y  j u d g m e n t

b e c a u s e  ERA s u b m i t t e d  a f f i d a v i t s  a n d  t h e  c o u r t  d i d  n o t

c
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e x p r e s s l y  o r  a f f i r m a t i v e l y  r u l e  t h a t  i t  w a s  n o t  c o n s i d e r i n g  

t h i s  e v i d e n c e  o u t s i d e  t h e  p l e a d i n g s .

C i v i l  R u l e  12(b)  s t a t e s  t h a t  w h e n  " m a t t e r s  o u t s i d e
cV t h e  p l e a d i n g  a r e  p r e s e n t e d  t o  a n d  n o t  e x c l u d e d  b y  t h e  c o u r t .

t h e  m o t i o n  s h a l l  b e  t r e a t e d  a s  o n e  f o r  s u m m a r y  j u d g m e n t  a n d  

d i s p o s e d  o f  a s  p r o v i d e d  b y  P . u i e  5 6 . "  When  m a t e r i a l  o u t s i d e  

t h e  p l e a d i n g s  i s  p r e s e n t e d  t o  t h e  ‘ r i a l  c o u r t ,  a  m o t i o n  t o  

d i s m i s s  " i s  a u t o m a t i c a l l y  c o n v e r t e d  i n t o  o n e  f o r  s u m m a r y  

j u d g m e n t  u n l e s s  t h e  c o u r t  ' a f f i r m a t i v e l y '  a n d  ' e x p r e s s l y '  

r u l e s  t h a t  i t  i s  n o t  c o n s i d e r i n g  e v i d e n c e  o u t s i d e  o f  t h e  

p l e a d i n g s . "  A d k i n s  v .  N’a b o r s  A l a s k a  D r i l  i n a .  I n c . . 609

P . 2d 15,  21 n . l l  ( A l a s k a  1 9 9 0 ) .

F r o m  o u r  r e v i e w  o f  t h e  r e m a r k s  o f  t h e  j u d g e  a r . d  

c o u n s e l  d u r i n c  o r a l  a r c u m e n t ,  we  c o n c l u d e  t h a t  J u d g e  R i p l e v
r
v e x p r e s s e d  h i s  i n t e n t i o n  n o t  t o  r e l y  o n  t h e  a f f i d a v i t s  w h e n

g r a n t i n g  t h e  m o t i o n  t o  d i s m i s s .  C o n s e q u e n t l y ,  t h e  c o u r t

c o r r e c t l y  d i s m i s s e d  t h e  c l a i m s  u n d e r  R u l e  1 2 ( b ) (6) r a t h e r  

t h a n  R u l e  b 6 .

3 .  D i d  t h e  C o u r t  E r r  i n  H o l d i n g  t h a t  t h e  E s t a t e s '  C l a i m  
A g a i n s t  ERA Was  B a r r e d  b v  t h e  E x c l u s i v i t y  D o c t r i n e  o f  
AS 2 3 . 3 0 . 0 5 5 ?

1) S t a n d a r d  o f  R e v i e w

"A m o t i o n  t o  d i s m i s s  f o r  f a i l u r e  t o  s t a t e  a  c l a i m

i s  v i e w e d  w i t h  d i s f a v o r  a n d  s h o u l d  r a r e l y  n e  g r a n t e d . "

M a t t i r . o l v  v .  S h e l d o n  J a c k s o n  C o l l e g e ,  743 P . 2d  355 , 359
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( A l a s k a  1987) ( c i t i n g  K n i g h t  v .  A m e r i c a n  G u a r d  & A l e r t .  

I n c .  , 714 P . 2d  788 ,  791 ( A l a s k a  19 86 )1 .  " I n  d e t e r m i n i n g  t h e  

s u f f i c i e n c y  o f  t h e  s t a t e d  c l a i m  i t  i s  e n o u g h  t h a t  t h e  c o m ­

p l a i n t  s e t  f o r t h  a l l e g a t i o n s  o f  f a c t  c o n s i s t e n t  w i t h  a n d  a p ­

p r o p r i a t e  t o  s o m e  e n f o r c e a b l e  c a u s e  o f  a c t i o n . "  L i n c k  v .  

B a r o k a s  & M a r t i n , 667 P . 2d  171 ,  173 ( A l a s k a  1 9 8 3 ) .  T h e

c o u r t  " i s  u n d e r  a  d u t y  t o  e x a m i n e  t h e  c o m p l a i n t  t o  d e t e r m i n e
*

i f  t h e  a l l e g a t i o n s  p r o v i d e  f o r  r e l i e f  o n  a n y  p o s s i b l e  

t h e o r y . "  M a t t i n a l v , 743 P . 2d  a t  359 ( e m p h a s i s  d e l e t e d ) .

2) A p p l i c a t i o n  o f  E x c l u s i v i t y  D o c t r i n e  t o  I n t e n t i o n a l
T o r t s  o r  t h e  E m p l o y e r

U n d e r  AS 2 3 . 3 0 . 0 5 5 ,  t h e  l i a b i l i t y  o f  a n  e m p l o y e r  

u n d e r  t h e  W o r k e r s '  C o m p e n s a t i o n  A c t  " i s  e x c l u s i v e  a n d  i n  

p l a c e  o f  a l l  o t h e r  l i a b i l i t y  o f  t h e  e m p l o y e r  a n d  a n y  f e l l o w  

e m p l o y e e  t o  t h e  e m p l o y e e ,  t h e  e m p l o y e e ' s  l e g a l  r e p r e s e n t a ­

t i v e ,  h u s b a n d  o r  w i f e ,  p a r e n t s ,  d e p e n d e n t s ,  n e x t  o f  k i n ,  a n d  

a n y o n e  o t h e r w i s e  e n t i t l e d  t o  r e c o v e r  d a m a g e s  f r o m  t h e  e m ­

p l o y e r  o r  f e l l o w  e m p l o y e e . "  S e e  W r i g h t  v .  A c t i o n  V e n d i n c  

C o . , I n c . , 544 P . 2d  82 ,  85 ( A l a s k a  19 75 ) .

In E l l i o t t  v .  B r o w n , 569 P . 2d  1323 ( A l a s k a  1 9 7 7 ) ,  

we  r e c o g n i z e d  a n  e x c e p t i o n  t o  t h e  e x c l u s i v i t y  d o c t r i n e  i n  

c a s e s  o f  i n t e n t i o n a l  t o r t s  c o m m i t t e d  b y  a  f e l l o w  e m p l o y e e  o r  

employer. We f o u n d  t h a t  t h e  s o c i a l l y  b e n e f i c i a l  p u r p o s e s  o f  

t h e  w o r k e r s '  c o m p e n s a t i o n  l a w  " w o u l d  n o t  b e  f u r t h e r e d  b y  a l ­

l o w i n g  a  p e r s o n  w h o  c o m m i t s  a n  i n t e n t i o n a l  t o r t  t o  u s e  t h e

3-1S5
-6-



c

c o m p e n s a t i o n  l a w  a s  a  s h i e l d  a g a i n s t  l i a b i l i t y . "  I d .  a t  

1327 .  T h e  c c u c t  c o n c l u d e d  t h a t  t h e  f e l l o w  e m p l o y e e ' s  a s ­

s a u l t  o r .  t h e  w o r k e r  f e l l  o u t s i d e  t h e  p u r v i e w  o f  t h e  a c c i d e n ­

t a l  i n j u r i e s  c o v e r e d  b y  t h e  a c t .  T h e  w o r k e r  w a s  t h e r e f o r e  

p e r m i t t e d  t o  p u r s u e  a  c om i r . o n - l a w  t o r t  a c t i o n  a g a i n s t  t h e  

f e l l o w  e m p l o y e e . *  S i m i l a r l y ,  i n  S t a f f o r d  v .  W e s t c h e s t e r

F i r e  I n s u r a n c e  C o . , 526 P . 2d  37 ,  43 n . 2 9  ( A l a s k a  19- 4 ) ,

o v e r r u l e d  o n  o t h e r  g r o u n d s , 556 P . 2d  525 ( A l a s k a  1 9 7 6 ) ,  we 

n o t e d  t h a t :

I n  s u i t s  f o r  o t h e r  i n t e n t i o n a l  t o r t s
c o m m i t t e d  b y  t h e  e m p l o y e r ,  r e c o v e r y  i s  
p e r m i t t e d  o n  t h e  t h e o r y  t h a t  t h e  h a r m  i s  
n o t  a c c i d e n t a l  a n d  t h e r e f o r e  n o t  c o v e r e d  
b y  t h e  a c t .  A s t i f f  b u r d e n  i s  p l a c e d  o n  
t h e  e m p l o y e e  t o  d e m o n s t r a t e  i n t e n t  t o  
h a r m  b y  t h e  e m p l o y e r ,  o r  i n  s o m e  c a s e s  
b y  h i s  a g e n t s .

T h e  e s t a t e s  a r g u e  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n

d i s m i s s i n g  t h e i r  c l a i m s  a g a i n s t  ERA s i n c e  t h e y  a l l e g e  a n  i n ­

t e n t i o n a l  t o r t  w h i c h  i s  n o t  b a r r e d  b y  t h e  e x c l u s i v i t y  d o c ­

t r i n e .  ERA a r g u e s  t h a t  t h e  c o m p l a i n t  f a i l s  t o  a l l e g e  a n  i n ­

t e n t i o n a l  t o r t  b y  ERA.

T h e  e s t a t e s '  S e c o n d  A m e n d e d  C o m p l a i n t  a l l e g e s  t h a t  

ERA v i o l a t e d  a  n u m b e r  o f  FAA r e g u l a t i o n s  a n d  t h a t  " g i v e n  t h e

1.  T h e  E l l i o t t  c o u r t ,  h o w e v e r ,  h e l d  t h a t  t n e  
c o r p o r a t e  e m p l o y e r  w a s  n o t  l i a b l e  i n  t o r t  o n  a  t h e o r y  o f  
r e s p o n d e a t  s u p e r i o r  f o r  t h e  i n t e n t i o n a l  t o r t  o f  i t s  
s u p e r v i s o r .  569 P . 2 d  a t  1325 -2 6 .
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p r e c e d i n g  f l y i n g  t i m e  o f  P l a i n t i f f s  w i t h o u t  r e s t  o r  s l e e p ,

[ d i s p a t c h i n g  t h e  f l i g h t ]  c o n s t i t u t e ( d ]  n e g l i g e n c e  a n d  g r o s s  

n e g l i g e n c e . "  ( E m p h a s i s  a d d e d ) .  P a r a g r a p h  I X  g e n e r a l l y  f
a l l e g e s :

D e f e n d a n t s '  a c t i o n s  a s  d e s c r i b e d  a n d  i n  
o t h e r  p a r t i c u l a r s  a s  t o  b e  s h o w n  a t  t r i ­
a l  c o n s t i t u t e  w i l f u l  m i s c o n d u c t  a n d  w e r e  
j o i n t l y  a n d  s e p a r a t e l y  n e g l i g e n t ,  g r o s s ,  * 
a n d  w a n t o n .

T h e  e s t a t e s  c o n t e n d  t h a t  t h e  c o m p l a i n t  a l l e g e s  a n

i n t e n t i o n a l  t o r t  o f  d i s p a t c h i n g  t h e  d e c e a s e d  p i l o t s  f o r  a  

n i g h t  f l i g h t  w i t n o u t  a d e q u a t e  r e s t  o r  s i e e p .

We c o n c l u d e  t h a t  t h e s e  a l l e g a t i o n s  f a i l  t o  c o n s t i ­

t u t e  t h e  t y p e  o f  i n t e n t i o n a l  t o r t  a c t i o n a b l e  o u t s i d e  t h e

w o r k e r s '  c o m p e n s a t i o n  s y s t e m .  L i b e r a l l y  c o n s t r u e d ,  t h e  

f a c t s  a l l e g e d  f a i l  t o  m a k e  o u t  a n  i n t e n t i o n a l  t o r t .  A t

b e s t ,  t h e  c o m p l a i n t  a l l e g e s  g r o s s  n e g l i g e n c e  o r  w i l f u l  a n d

k n o w i n g  v i o l a t i o n  o f  FAA r e g u l a t i o n s .

T h e  v a s t  m a j o r i t y  o f  c o u r t s  h a v e  h e l d  t h a t  s u c h  

a l l e g a t i o n s  d o  n o t  c o n s t i t u t e  a n  i n t e n t i o n a l  a c t  a l l o w i n g  

s u i t  o u t s i d e  o f  t h e  w o r k e r s '  c o m p e n s a t i o n  a c t .  A s  P r o f e s s o r  

L a r s o n  n o t e s :

S i n c e  t h e  l e g a l  j u s t i f i c a t i o n  f o r  t h e  
c o m m o n - l a w  a c t i o n  i s  t h e  n o n a c c i d e n t a l  
c h a r a c t e r  o f  t h e  i n j u r y  f r o m  t h e  d e f e n ­
d a n t  e m p l o y e r ' s  s t a n d p o i n t ,  t h e  c o m ­
m o n - l a w  l i a b i l i t y  o f  t h e  e m p l o y e r  c a n ­
n o t ,  u n d e r  t h e  a l m o s t  u n a n i m o u s  r u l e ,  b e  
s t r e t c h e d  t o  i n c l u d e  a c c i d e n t a l  i n j u r i e s  
c a u s e d  b y  t h e  g r o s s ,  w a n t o n ,  w i l f u l ,  d e ­
l i b e r a t e ,  i n t e n t i o n a l ,  r e c k l e s s ,  c u l p a ­
b l e ,  o r  m a l i c i o u s  n e g l i g e n c e ,  b r e a c h  o f

c
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s t a t u t e ,  o r  o t h e r  m i s c o n d u c t  o f  t h e  em ­
p l o y e r  s h o r t  c f  g e n u i n e  i n t e n t i o n a l  i n ­
j u r y .

E v e n  i f  t h e  a l l e g e d  c o n d u c t  g o e s  
b e y o n d  a g g r a v a t e d  n e g l i g e n c e ,  a n d  i n ­
c l u d e s  s u c h  e l e m e n t s  a s  k n o w i n g l y  p e r ­
m i t t i n g  a  h a z a r d o u s  w o r k  c o n d i t i o n  t o  
e x i s t ,  k n o w i n g l y  o r d e r i n g  c l a i m a n t  t o  
p e r f o r m  a n  e x t r e m e l y  d a n g e r o u s  j o b ,  
w i l f u l l y  f a i l i n g  t o  f u r n i s h  a  s a f e  p l a c e  
t o  w o r k ,  o r  e v e n  w i l f u l l y  a n d  u n l a w f u l l y  
v i o l a t i n g  a  s a f e t y  s t a t u t e ,  t h i s  s t i l l  
f a l l s  s h o r t  o f  t h e  k i n d  o f  a c t u a l  
i n t e n t i o n  t o  i n j u r e  t h a t  r o b s  t h e  i n j u r y  
o f  a c c i d e n t a l  c h a r a c t e r .

2A A .  L a r s o n ,  L a r s o n  W o r k m e n ' s  C o m p e n s a t i o n  § 6 8 . 1 3 ,  a t  13-9 

t o  -26 (1983 & S u p p .  1985) ( f o o t n o t e s  o m i t t e d ) .

I n  S t a f f o r d  we  r e c o g n i z e d  t h i s  m a j o r i t y  r u l e .  A s

t h e  c o u r t  e x p l a i n e d ,  s u i t s  f o r  i n t e n t i o n a l  t o r t s  h a v e  b e e n

p e r m i t t e d  o n  t h e  g r o u n d s  t h a t  t h e  h a r m  i s  n o t  a c c i d e n t a l  b u t  

" ( a )  s t i f f  b u r d e n  i s  p l a c e d  o n  t h e  e m p l o y e e  t o  d e m o n s t r a t e  

i n t e n t  t o  h a r m  b y  t h e  e m p l o y e r ,  o r  i n  s o m e  c a s e s  b y  h i s

a g e n t s . "  526 P . 2d  a t  43 n . 2 9 .

E v e n  u n d e r  a  l i b e r a l  i n t e r p r e t a t i o n  o f  t h e  a l l e g a ­

t i o n s  m a d e  b y  t h e  c o m p l a i n t ,  t h e  e s t a t e s  f a i l  t o  a l l e g e  a n  

i n t e n t  t o  h a r m  t h e  p i l o t s  s o  a s  t o  o v e r c o m e  t h e  e x c l u s i v i t y  

p r o v i s i o n  o f  t h e  a c t .  I n  c o n c l u s i o n ,  w e  a f f i r m  t h e  t r i a l

c o u r t ’ s  d i s m i s s a l  o f  t h e  c l a i m s  a g a i n s t  ERA u n d e r  R u l e  

12(b)  (6) .

Vs-
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C .  D i d  t h e  C o u r t  E r r  i n  H o l d i n g  t h a t  t h e  E x c l u s i v i t y  D o c ­
t r i n e  C o n t a i n e d  i n  AS 2 3 . 3 0 . 0 5 5  3 a r s  a  N e g l i g e n c e  A c ­
t i o n  A g a i n s t  t h e  E m p l o y e r ' s  W o r k e r s '  C o m p e n s a t i o n  C a r ­
r i e r ,  WAUSAU?

T h e  e s t a t e s  a r g u e  t h a t  WAUSAU i s  a  s e p a r a t e  l e g a l  

e n t i t y  f r o m  t h e  e m p l o y e r  a n d  t h u s  m ay  b e  s u e d  f o r  i t s  own  

n e g l i g e n c e  a s  a  t h i r d  p a r t y  p u r s u a n t  t o  AS 2 3 . 3 0 . 0 1 5 ( a ) .  I n  

r e s p o n s e ,  WAUSAU a r g u e s  t h a t  t h e  e x c l u s i v i t y  d o c t r i n e  

p r o t e c t s  i t  f r o m  s u c h  a  n e g l i g e n c e  c l a i m .

T h e  i s s u e  o f  w h e t h e r  a  w o r k e r s '  c o m p e n s a t i o n  c a r ­

r i e r  c a n  b e  s u e d  f o r  i t 3  o w n  n e g l i g e n c e  i n  i n s p e c t i n g  t h e  

e m p l o y e r ' s  w o r k p l a c e  i s  a  q u e s t i o n  o f  f i r s t  i m p r e s s i o n  i n  

A l a s k a .  T h i 3  c o u r t  c o n s i d e r e d  a  r e l a t e d  b u t  d i s t i n c t l y  d i f ­

f e r e n t  i s s u e  i n  S t a f f o r d . T h e  c o u r t  c o n s i d e r e d  w h e t h e r  a n  

e m p l o y e e  w a s  b a r r e d  f r o m  s u i n g  h i s  o r  h e r  e m p l o y e r ' s  

c o m p e n s a t i o n  c a r r i e r  f o r  i n t e n t i o n a l  t o r t s .  S t a f f o r d  h a d  

a l l e g e d  t h a t  t h e  c a r r i e r  w i l f u l l y  a n d  m a l i c i o u s l y  w i t h h e l d  

c o m p e n s a t i o n  b e n e f i t s  r e s u l t i n g  i n  i n f l i c t i o n  o f  e m o t i o n a l  

d i s t r e s s .  T h e  c o u r t  c o n c l u d e d  t h a t  " ( u j n a e r  o u r  

c o m p e n s a t i o n  a c t  t h e  c a r r i e r  i s  c o n s i d e r e d  a  s e p a r a t e  e n t i t y  

f r o m  t h e  e m p l o y e r . "  526 P . 2 d  a t  42 .  T h e  c o u r t ,  h o w e v e r ,  

t h e n  n o t e d :

S t a f f o r d  r e c o g n i z e s  t h c t  t h e  p r i n c i p l e  
o f  s u b r o g a t i o n  m a y  b e  ’. t i l  z e d  t o  c o n ­
c l u d e  t h a t  t h e  c a r r i e r  d e r i v e s  i m m u n i t y  
i : o m  t h e  e x c l u s i v e  r e m e d y  p r o v i s i o n s  i n  
a  d a m a g e  a c t i o n  b r o u g h t  b y  t h e  e m p l o y e e .
H o w e v e r ,  S t a f f o r d  a r g u e s  t h a t  t h i s  i m m u ­
n i t y  s h o u l d  n o t  e x t e n d  t o  i n t e n t i o n a l  
t o r t s .  T h i s  i s  s u p p o r t e d  b y  t h e  
d e c i s i o n  o f  t h e  S u p r e m e  C o u r t  o f

- 1 0 -
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C a l i f o r n i a  i n  U n r u h  v .  T r u c k  I n s u r a n c e  
E x c h a n c e ,  i n  wH Tc n  s u i t  f o r  a n  
i n t e n t i o n a l  t o r t  b y  a n  i n j u r e d  e m p l o y e e  
a g a i n s t  h e r  e m p l o y e r ' s  c o m p e n s a t i o n  
c a r r i e r  w a s  a l l o w e d .

Id. ( f o o t n o t e  o m i t t e d ) .  A f t e r  d i s c u s s i n g  t h e  r e a s o n i n g  i n

U n r u h  v .  T r u c k  I n s u r a n c e  E x c h a n g e ,  498 P . 2d  1063 ( C a l .

1 9 7 2 ) ,  t h e  c o u r t  c o n c l u d e d :

We b e l i e v e  t h a t  AS 2 3 . 3 0 . 1 5 5  w a s  
e n v i s i o n e d  b y  A l a s k a ' s  l e g i s l a t u r e  t o  
c o v e r  s i t u a t i o n s  w h e r e  t h e  e m p l o y e r  o r  
c a r r i e r  n e g l i g e n t l y ,  o r  w i l f u l l y ,  f a i l e d  
t o  m a k e  t i m e l y  c o m p e n s a t i o n  p a y m e n t s ,  
b u t  t h a t  t h i s  s e c t i o n  w a s  n o t  i n t e n d e d  
t o  o p e r a t e  a s  t h e  e x c l u s i v e  r e m e d y  f o r  
a l l  i n t e n t i o n a l  w r o n g d o i n g s .  I n  s o  
h o l d i n g  we  a d o p t  t h e  r e a s o n i n g  o f  U n r u h .
I n  c i r c u m s t a n c e s  w h e r e  t h e r e  i s  t o r t i o u s  
c o n d u c t  t h a t  g o e s  b e y o n d  t h e  b o u n d s  o f  
u n t i m e l y  p a y m e n t s ,  t h e  i m m u n i t y  f r o m  
s u i t  p r o v i d e d  b y  t h e  W o r k m e n ' s  
C o m p e n s a t i o n  A c t  i s  l o s t .  N o r m a l l y  t h e  
c a r r i e r  m u s t  i n v e s t i g a t e  c l a i m s  i n  o r d e r  
t h a t  t h e  c o m p e n s a t i o n  s c h e m e  o f  p a y m e n t s  
f o r  a c t u a l  i n j u r i e s  w i l l  b e  p r o p e r l y  
a d m i n i s t e r e d .  H o w e v e r ,  i n t e n t i o n a l  
t o r t s  c o m m i t t e d  i n  c o n n e c t i o n  w i t h  t h e  
i n v e s t i g a t i o n  o f  c l a i m s  a n d  p a y m e n t  
t h e r e o f  a r e  n o t  t o  b e  p r o t e c t e d .
S t a f f o r d  h a s  a l l e g e d  t h a t  W e s t c h e s t e r  
d i d  m o r e  t h a n  d e l a y  i n  m a k i n g  b e n e f i t  
p a y m e n t s ;  h e  h a s  a s s e r t e d  t h a t  i t  
i n t e n t i o n a l l y  a n d  m a l i c i o u s l y  m i s l e d  h i m  
a b o u t  h i s  r i g h t  t o  c o m p e n s a t i o n  a n d  
d i s c o u r a g e d  h i m  f r o m  e x e r c i s i n g  h i s  
r i g h t s ,  r e s u l t i n g  i n  e m o t i o n a l  i n j u r y .
We c o n c l u d e  t h a t  S t a f f o r d  i s  n o t  
p r e c l u d e d ,  b y  v i r t u e  o f  AS 2 3 . 3 0 . 1 5 5 ,  
f r o m  a  t r i a l  o n  t h e  m e r i t s  o f  h i s  
c l a i m s .

526 P . 2d  a t  43 -4 4 .

We c o n c l u d e  t h a t  t h e  S t a f f o r d  c o u r t  d i d  n o t  d e c i d e

t h e  i s s u e  i n  t h i s  c a s e :  w h e t h e r  t h e  e x c l u s i v i t y  p r o v i s i o n

-li-
3 1 3 5



b a r s  s u i t  a g a i n s t  a n  i n s u r a n c e  c a r r i e r  f o r  n e g l i g e n t  i n s p e c ­

t i o n  o £  a n  e m p l o y e r ' s  w o r k p l a c e .  F i r s t ,  t h e  c o u r t  d i d  n o t  

e x p r e s s l y  h o l d  t h a t  t h e  i m m u n i t y  e x t e n d s  t o  a  c a r r i e r .  

R a t h e r ,  t h e  c o u r t  a c c e p t e d  a r a u e n d c  t h a t  t h e  d o c t r i n e  o f  

s u b r o g a t i o n  m i c h t  b e  u t i l i z e d  t o  c o n c l u d e  t h a t  t h e  c a r r i e r  

d e r i v e s  i m m u n i t y  f r o m  t h e  e x c l u s i v e  r e m e d y  p r o v i s i o n s .

H o w e v e r ,  t h e  c o u r t  h e l d  t h a t  r e g a r d l e s s  o f  w h e t h e r  s u c h
»

i m m u n i t y  e x i s t e d ,  i n t e n t i o n a l  t o r t s  c o m m i t t e d  i n  t h e  

i n v e s t i g a t i o n  o f  c l a i m s  a n d  p a y m e n t  t h e r e o f  w e r e  a c t i o n a b l e .  

I d .  a t  4 3 -4 4 .

W h i l e  S t a f f o r d  r e l i e d  o n  t h e  r e a s o n i n g  o f  . ' n r u h , 

t h i s  s h o u l d  n o t  b e  c o n s t r u e d  a s  a n  a c c e p t a n c e  o f  t h e  C a l i ­

f o r n i a  c o u r t s *  i n t e r p r e t a t i o n  o f  i t s  w o r k e r s 1 c o m p e n s a t i o n  

s c h e m e  s i n c e  t h e  A l a s k a  s c h e m e  d i f f e r s  s i g n i f i c a n t l y  f r o m  

t h e  C a l i f o r n i a  s c h e m e . 2 U n l i k e  t h e  A l a s k a  s c h e m e ,  t h e  C a l i ­

f o r n i a  s t a t u t e  e x p l i c i t l y  d e f i n e s  " e m p l o y e r "  t o  i n c l u d e  " i n ­

s u r e r . "  C a l .  L a b .  C o d e  S 38 50( b)  ( W e s t  S u p p .  1 9 8 7 ) .  I n  

U n r u h , t h i s  i d e n t i f i c a t i o n  w a s  h e l d  f o r f e i t e d  w h e n  t h e  i n ­

s u r e r  s t e p p e d  o u t s i d e  t h e  p r o p e r  b o u n d s  o f  a n  i n v e s t i g a t i o n  

o f  t h e  n o n m e d i c a l  f a c t s  o f  t h e  c a s e .  498 P . 2 d  a t  1069,

2 .  U n r u h  c i t e s  t w o  C a l i f o r n i a  C o u r t  o f  A p p e a l  
c a s e s  h o l d i n g  t h a t  a  c a r r i e r  m a y  n o t  b e  s u e d  f o r  n e g l i g e n c e  
i n  p e r f o r m i n g  w o r k  p l a c e  i n s p e c t i o n s .  3 u r n s  v .  S t a t e  Comp .  
I n s .  F u n d , 71 C a l .  P p t r .  326 ( C a i .  A p p .  1968) ; S t a t e  C o n p .  
I n s .  F u n d  v .  S u p e r i o r  C o u r t  ( S r e c e d a ) , 46 C a l .  R p t r .  891
( C a l .  ApD.  1 9 65 ) .



1073 .  B e c a u s e  t h e  C a l i f o r n i a  s t a t u t e  s p e c i f i c a l l y  i d e n t i ­

f i e d  t h e  i n s u r e r  w i t h  t h e  e m p l o y e r ,  t h e  c o u r t  r e s o r t e d  t o  a  

n e g l i g e n c e / i n t e n t i o n a l  t o r t  d i s t i n c t i o n  t o  h o l d  t h a t  t h e  i n ­

s u r e r  n o  l o n g e r  w a s  t h e  e m p l o y e r ' s  a l t e r  e g o  w h e n  i t  c o m m i t ­

t e d  i n t e n t i o n a l  t o r t s .

O t h e r  j u r i s d i c t i o n s  c o n f r o n t i n g  t h i s  q u e s t i o n  o f  

t h i r d - p a r t y  a c t i o n s  a g a i n s t  i n s u r e r s  f o r  a l l e g e d  n e g l i g e n c e  

i n  e i t h e r  s a f e t y  i n s p e c t i o n s  o r  m e d i c a l  s e r v i c e s  h a v e  

r e a c h e d  d i f f e r i n g  r e s u l t s . " *  T h e s e  d e c i s i o n s  a r e  o f  l i m i t e d  

v a l u e  s i n c e  e a c h  s t a t e ' s  s t a t u t o r y  s c h e m e  d i f f e r s  g r e a t l y .  

We t h e r e f o r e  t u r n  t o  t h e  s p e c i f i c  l a n g u a g e  o f  t h e  A l a s k a  

A c t .

3 .  F o r  d e c i s i o n s  a l l o w i n g  s u i t  a g a i n s t  c a r r i e r s
S. a s  t h i r d - p a r t i e s  i n  t h e  a b s e n c e  o f  e x p r e s s  s t a t u t o r y

l a n g u a g e ,  s e e  3 e a s l e y  v .  M a c D o n a l d  E n o .  C o . , 249 S o .  2d  844 
( A l a .  19 7 1 ) ;  N e l s o n  v .  U n i o n  W i r e  R o o e  C o r o . , 199 N . E . 2 d  769 
(111 .  1 9 6 4 ) ;  F a b n c i u s  v .  M o n t g o m e r y  E l e v a t o r  C o .  , 121
N . W . 2 d  361 ( I o w a  19 63 ) ;  A n d r e w s  v .  I n s u r a n c e  C o .  o f  N.  A m . , 
230 N . W .2 d  371 ,  374 (M i c h .  A d d . 1 9 7 5 ) ;  C o r s o n  v .  l i b e r t y
M u t .  I n s .  C o . , 265 A . 2d 315 ( N . H .  1 9 7 0 ) ;  R o t h f u s s  v .  B a k e r s
M u t .  I n s .  C o . , 257 A . 2d  733 ( N . J .  S u p e r .  A p p .  D i v .  19 6 9 ) ;
D e r o s i a  v .  D u r e  M e t a l  P r o d u c t s  C o . . 519 A . 2d  601 ( V t .  1 9 8 6 ) .

F o r  d e c i s i o n s  p r o h i b i t i n g  s u i t  a g a i n s t  a n  i n s u r e r  
a s  a  t h i r d  p a r t y ,  s e e  K i f e r  v .  L i b e r t y  M u t .  I n s .  C o .  , 777 
F . 2 d  1325 ( 8 t h  C i r .  198T) ( A r k a n s a s  l a w ) ; G e r a c e  v .  L i b e r t y
M u t .  I n s .  C o . , 264 F .  S u p p .  95 ( D . D . C .  1 9 6 6 ) ;  M u s t a c h a  v .
L i b e r t y  M u t .  I n s .  C o . , 268 F .  S u p p .  390 ( D . R . I .  1 9 6 7 ) ,
a i r ' d , 387 F . 2 d  631 ( 1 s t  C i r .  1 9 6 7 ) ;  B a r r e t t e  v .  T r a v e l e r s  
I n s . C o .  , 246 A . 2d  102 ( C o n n .  S u p e r .  1 9 6 3 ) ;  R e i d  v .
E m p i o v e r s  M u t .  L i a b .  I n s .  C o . , 319 N . E . 2 d  769 (111 .  19 74 ) ;
F l o o d  v .  M e r c h a n t s  M u t .  I n s .  C o .  , 187 A. 2 d  320 (Md. 1 9 6 3 ) ;  
M a t t h e w s  v .  L i b e r t y  M u t .  I n s .  C o . ,  238 N . E . 2 d  348 ( M a s s .  
1968) .

3 4 8 5
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T h e  A l a s k a  W o r k e r s '  C o m p e n s a t i o n  A c t  d o e s  n o t  m e n ­

t i o n  a n  i n s u r e r  i n  t h e  e x c l u s i v i t y  p r o v i s i o n  o f  AS 

2 3 . 3 0 . 0 5 5 ,  t h e  d e f i n i t i o n  o f  e m p l o y e r  m  AS 2 3 . 3 0 . 2 6 5 ( 1 3 ) ,  

o r  i n  t h e  t h i r d - p a r t y  s u i t  p r o v i s i o n  i n  AS 2 3 . 3 0 . 0 1 5 ( a ) .  A 

" c a r r i e r "  i s  d e f i n e d  i n  AS 2 3 . 3 0 . 2 6 5 ( 5 )  a s  " a  p e r s o n  a u t h o r -  

i z e d  t o  i n s u r e  u n d e r  t h i s  c h a p t e r  a n d  i n c l u d e s  

s e l f - i n s u r e r s . "  T h u s ,  a s  n o t e d  i n  S t a f f o r d , t h e  A c t  d e f i n e s  

" e m p l o y e r s "  a n d  " i n s u r e r s "  a s  s e p a r a t e ,  d i s t i n c t  e n t i t i e s .  

526 P . 2d  a t  42 .

A l a s k a  S t a t u t e  2 3 . 3 0 . 0 1 5 ( i )  s u b r o g a t e s  a n  i n s u r e r  

t o  a l l  t h e  r i g h t s  o f  t h e  e m p l o y e r  a f t e r  t h e  c a r r i e r  h a s  a s ­

s u m e d  t h e  p a y m e n t  o f  c o m p e n s a t i o n .  WAUSAU a r g u e s  t h a t  t h i s  

p r o v i s i o n  p r o v i d e s  t h e m  w i t h  t h e  e m p l o y e r s '  i m m u n i t y  f r o m  a  

n e g l i g e n c e  a c t i o n .  O t h e r  c o u r t s  h a v e  b e e n  h e s i t a n t  t o  a l l o w  

s u i t  a g a i n s t  a  c a r r i e r  d u e  t o  t h e  r e l a t e d  p r o b l e m  o f  a
j

s u b r o g a t e d  c a r r i e r  s u i n g  i t s e l f .  T h e  c o n c e r n  i s  t h a t  s i n c e  

t h e  c a r r i e r  i s  s u b r o g a t e d  t o  t h e  i n j u r e d  e m p l o y e e ' s  c a u s e  o f  

a c t i o n  a g a i n s t  a  t h i r d - p a r t y  t o r t f e a s o r ,  " i f  t h e  c a r r i e r  c a n  

b e  a  t h i r d - p a r t y  t o r t f e a s o r ,  t h e  c a r r i e r  w i l l  e n d  b y  s u i n g

4 .  S e e  M u s t a c h e  v .  l i b e r t y  M u t .  I n s .  C o . , 263 F .
S u p p .  890 ( D . R . I . ) ,  a f f ' d . 387 ? . 2 d  631 ( 1 s t  C i r . _ ! 9 6 7 ) ;
K o t a r s k i  v .  A e t n a  C a s .  S S u r .  C o . ,  244 F .  S u p p .  547 ( S . D .  
M i c h .  1 9 6 5 ) ,  a f f ' d , 372 F . 2 d  95 ( 6 t h  C i r .  1 9 67 ) ;  S c h u l t z  v .  
S t a n d a r d  A c c .  I n s .  C o . , 125 F .  S u p p .  411 ( E .D .  W a s h .  1954)
( I d a h o  l a w ) ;  P l o c c  v .  M e r c n a n t  M u t .  I n s .  C o . , 137 A . 2d  320 
(Md. 1 9 63 ) .
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i t se if " —  an i n c o n g r u o u s  r e s u l t  t ha t the l e g i s l a t u r e  cou ld

n o t  h a v e  i n t e n d e d .  2A A .  L a r s o n  § 7 2 . 9 5 ,  a t  14-321 .

, H o w e v e r ,  a s  L a r s o n  p o i n t s  o u t :

T h i s  a r g u m e n t  h a s  b e e n  r e j e c t e d  o n  s e v ­
e r a l  g r o u n d s  b y  t h e  c o u r t s  f i n c i n g  c a r ­
r i e r  l i a b i l i t y .  O n e  i s  t h a t  t h e  s u b r o ­
g a t i o n  p r o v i s i o n s  a r e  p u r e l y  p r o c e d u r a l  
a n d  t h u s  c a n n o t  b e  h e l d  t o  m o d i f y  t n e  
d e f i n i t i o n  o f  " e m p l o y e r . "  A n o t h e r  i s  
t h a t  t h e  s u b r o g a t i o n  p a s s a g e  " d o e s  n o t  
d e a l  w i t h  t h e  s u b j e c t  m a t t e r "  i n  i s s u e ,  
w h i c h  i s  t h e  q u e s t i o n  w n e t h e r  t h e  em ­
p l o y e e ' s  c c m m o n - l a w  r i g h t  i s  t a k e n  a w a y  
f r o m  h i m .  T h e  o r i g i n a l  S m i t h  c a s e  i n ­
v o k e d  a  s o r t  o f  d u a l  c a p a c i t y  d o c t r i n e ,  
s a y i n g  t h a t  t h e  c a r r i e r  w a s  b e i n g  s u e d  
n o t  a s  c o m p e n s a t i o n  c a r r i e r  b u t  a s  a n  
i n d e p e n d e n t  t h i r d  p a r t y .  A l l  s u c h  c a s e s  
m a d e  s h o r t  w o r k  o f  t h e  s p e c t r e  o f  d o u b l e  
r e c o v e r y  b y  p o i n t i n g  o u t  t h a t  t h e  c a r r i ­
e r  w o u l d  o r  c o u r s e  b e  e n t i t l e d  t o  s e t  
o f f  i n  a  j u d g m e n t  a g a i n s t  i t s e l f  a s  a  
t o r t f e a s o r  t h e  a m o u n t  o f  c o m p e n s a t i o n  
p a i d  b y  i t  a s  i n s u r a n c e  c a r r i e r .  A n d  
r u n n i n g  t h r o u g n  a l l  t h e s e  o p i n i o n s  w a s  
t h e  t h o u g h t  t h a t  t h i s  k i n d  o f  r e s u l t  w a s  
r e a l l y  n o t  a l l  t h a t  p r e p o s t e r o u s .  I n ­
c r e a s i n g l y  c cmi r . on  i s  t h e  s p e c t a c l e  o f  a n  
i n s u r a n c e  c a r r i e r  a c t i n g  a s  c o m p e n s a t i o n  
s u b r o g a t i o n  p l a i n t i f f  a n d  a s  d e f e n d a n t  
i n s u r e r  o n  a  t h i r d  p a r t y ' s  a u t o m o b i l e  
l i a b i l i t y  r i s k .  P r o b l e m s  o f  c o n f l i c t  o f  
i n t e r e s t  a n d  o f  p u b l i c  p o l i c y  m a y  a r i s e ;  
b u t  n o  o n e  w o r r i e s  m u c n  a n y m o r e  a b o u t  
t h e  c o n c e p t u a l  p r o b l e m  w h e t h e r  t j  e  c a r ­
r i e r  c a n  s u e  i t s e l f .

I d . a t  1 4 -3 22  ( f o o t n o t e s  o m i t t e d ) . We s i m i l a r l y  c o n c l u d e

t h a t  t h e  s u b r o g a t i o n  p r o v i s i o n  i n  AS 2 3 . 3 0 . 0 1 5 ( i )  d o e s  n o t

b o o t s t r a p  a n  i n s u r e r  i n t o  t h e  d e f i n i t i o n  o r  a n  e m p l o y e r  i n

s u b s e c t i o n  ( a ) . We t h e r e f o r e  c o n c l u d e  t h a t  t h e r e  i s  n o t h i n g

i n  t h e  s t a t u t o r y  l a n g u a g e  o f  t h e  A l a s k a  s c h e m e  w h i c h
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p r e v e n t s  a n  e m p l o y e e  f r o m  b r i n g i n g  a  n e g l i g e n c e  a c t i o n  

a g a i n s t  a  c a r r i e r  f o r  n e g l i g e n t  i n s p e c t i o n  o f  t h e  e m p l o y e r ' s  

w o r k p l a c e . 5

WAUSAU c o n t e n d s  t h a t  s u c h  a  r e s u l t  i s  c o n t r a r y  t o  

p u b l i c  p o l i c y  s i n c e  t h e  t h r e a t  o f  p o t e n t i a l  t o r t  l i a b i l i t y  

w i l l  d i s c o u r a g e  c a r r i e r s  f r o m  i n s p e c t i n g  e m p l o y e r s '  

w o r k p l a c e s . 0 We d e c l i n e  t o  j u d i c i a l l y  a m e n d  " .he A c t  ' o n  t h e  

b a s i s  o r  s u c h  a  p o l i c y  a r g u m e n t .  T h i s  t y p e  o f  p o l i c y  

d e t e r m i n a t i o n  i s  a p p r o p r i a t e l y  l e f t  f o r  t h e  l e g i s l a t u r e .

I n  c o n c l u s i o n ,  we  f i n d  t h a t  t h e r e  i s  n o t h i n g  i n  

t h e  s t a t u t o r y  l a n g u a g e  o f  t h e  A l a s k a  s c h e m e  w h i c h  p r . v e n t s  

a n  e m p l o y e e  t r o m  b r i n g i n g  s u i t  a g a i n s t  a  c o m p e n s a t i o n  

c a r r i e r  f o r  t h e  n e g l i g e n t  p e r f o r m a n c e  o f  a  s a f e t y  

i n s p e c t i o n .  T h e r e f o r e ,  J u d g e  R i p l e y  e r r e d  i n  d i s m i s s i n g  t h e  

e s t a t e s '  c l a i m s  a g a i n s t  WAUSAU.

5.  I n  t h e  a b s e n c e  o f  e x p r e s s  l e g i s l a t i v e  i n t e n t  
t o  t h e  c o n t r a r y ,  " [ s ) t a t u t e s  . . . t h a t  e s t a b l i s h  r i g h t s  
. . .  m  d e r o g a t i o n  o f  t h e  c ommon  . a w  a r e  c o n s t r u e d  i n  a
m a n n e r  t h a t  e f f e c t s  t h e  l e a s t  c h a n c e  p o s s i o i e  i n  t h e  c om mon  
l a w . "  H u c o  v .  C i t y  o f  F a i r b a n k s , 65S ? . 2 a  155,  161 ( A l a s k a  
A p p .  1983) ( c i t i n g  .1 C .  S a n d s ,  S u t h e r l a n d  S t a t u t o r y
C o n s t r u c t i o n  5 5 9 . 0 3 ,  a t  6-7 (-5th e d .  1 9 7 3 ) ) .

6 .  S o m e  c o u r t s  h a v e  e x t e n d e d  i m m u n i t y  t o
c a r r i e r s  f r o m  t h i r d - p a r t y  s u i t s  s i n c e  t h e y  b e l i e v e d  i m p o s i n g  
l i a b i l i t y  o n  c a r r i e r s  w o u l d  c r e a t e  a  g . - e a t  d i s i n c e n t i v e  t o  
t h e i r  c a r r y i n g  o u t  t h e  s o c i a l l y  u s e f u l  f u n c t i o n  o f  
i n d e p e n d e n t  s a f e t y  i n s p e c t i o n s .  S e e  K i f e r , 777 ~ . 2 d  a t
1335 , 1338-39 ;  N e l s o n , 199 N . E . J d  a t  796. ( S c h a e f e r ,  ' .  ,
d i s s e n t i n g ) ;  M a t t h e w s , 238 N . E . 2 d  a t  34 8 ;  K o t a r s k i , 244 c .  
S u p p .  a t  558-59  ( M i c h i g a n  l a w ) ;  2A A.  L a r s o n  § 7 2 . 9 8 .
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D. D i d  WAUSAU Owe  a  D u t y  t o  t h e  P i l o t s  t o  I n s p e c t  E R A ' s  
W o r k i n g  C o n d i t i o n s  i n  a  N o n - n e g l i g e n t  M a n n e r ?

WAUSAU a r g u e s  t h a t  e v e n  i f  a  c a r r i e r  i s  n o t  im m u n e  

f r o m  s u i t  r o r  i t s  n e g l i g e n t  i n s p e c t i o n  o f  a n  e m p l o y e r ' s  w o r k  

p l a c e ,  d i s m i s s a l  w a s  p r o p e r  o n  t h e  a l t e r n a t i v e  g r o u n d  t h a t  

WAUSAU o w e d  n o  d u t y  t o  t h e  d e c e d e n t s  t o  i n s p e c t  E R A ' s  w o r k ­

i n g  c o n d i t i o n s .  T h e  e s t a t e s  c o n t e n d  t h a t ,  e v e n  i n  t h e  

a b s e n c e  o f  c o n t r a c t u a l  o b l i g a t i o n  b e t w e e n  WAUSAU a n d  ERA, 

WAUSAU m ay  b e  h e l d  l i a b l e  f o r  " n e g l i g e n t  p e r f o r m a n c e  o f  

u n d e r t a k i n g  t o  r e n d e r  s e r v i c e s "  i f  WAUSAU a c t u a l l y  i n s p e c t e d  

t h e  w o r k i n g  c o n d i t i o n s  o f  ERA p r i o r  t o  t h e  a c c i d e n t .

T h e  e s t a t e s '  a r g u m e n t  i s  w e l l  t a k e n .  T h e  R e s t a t e ­

m e n t  ( S e c o n d )  o f  T o r t s  S 324A (1965) i m p o s e s  l i a b i l i t y  o n  a  

d e f e n d a n t  t o  a  t h i r d  p a r t y  w h e n  t h e  d e f e n d a n t  n e g l i g e n t l y  

p e r f o r m s  a n  u n d e r t a k i n g  t o  r e n d e r  s e r v i c e s :

On e  w h o  u n d e r t a k e s ,  g r a t u i t o u s l y  o r  f o r  
c o n s i d e r a t i o n ,  t o  r e n d e r  s e r v i c e s  t o  a n ­
o t h e r  w h i c h  h e  s h o u l d  r e c o g n i z e  a s  n e c ­
e s s a r y  f o r  t h e  p r o t e c t i o n  o f  a  t h i r d  
p e r s o n  c r  h i s  t h i n g s ,  i s  s u b j e c t  t o  l i a ­
b i l i t y  t o  t h e  t h i r d  p e r s o n  f o r  p h y s i c a l  
h a r m  r e s u l t i n g  f r o m  h i s  f a i l u r e  t o  e x e r ­
c i s e  r e a s o n a b l e  c a r e  t o  ( p e r f o r m )  h i s  
u n d e r t a k i n g ,  i f

(a) h i s  f a i l u r e  t o  e x e r c i s e  
r e a s o n a b l e  c a r e  i n c r e a s e s  t h e  r i s k  o r  
s u c h  h a r m ,  o r

(b) h e  h a s  u n d e r t a k e n  t o  p e r f o r m  a  
d u t y  o w e d  b y  t h e  o t h e r  t o  t n e  t h i r d  p e r ­
s o n ,  o r

(c) t h e  h a r m  i s  s u f f e r e d  b e c a u s e  o f  
r e l i a n c e  o f  t h e  o t h e r  o r  t h e  t h i r d  p e r -  
s o n  u p o n  t h e  u n d e r t a k i n g .
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S e a  A d a m s  v .  S t a t e , 555 P . 2d  23 5 ,  240 n . 7  ( A l a s k a  1976)

( c i t i n g  5 324A o f  t h e  R e s t a t e m e n t )  . I n  A d a m s ,  t h e  c o u r t

h e l d  t h a t  v i c t i m s  o f  a  h o t e l  f i r e  h a d  a  c a u s e  o f  a c t i o n

a g a i n s t  t h e  s t a t e  f o r  f a i l u r e  t o  t a k e  a c t i o n  a f t e r  f i r e  

i n s p e c t o r s  d i s c o v e r e d  e x t r e m e l y  d a n g e r o u s  f i r e  c o n d i t i o n s .  

I d .  a t  2 4 0 - 4 2 .  T h e  c o u r t  n o t e d  t h a t  " o n c e  a n  i n s p e c t i o n  n a s  

b e e n  u n d e r t a k e n  t h e  s t a t e  h a s  a  f u r t n e r  d u t y  t o  e x e r c i s e  

r e a s o n a b l e  c a r e  i n  c o n d u c t i n g  f i r e  s a f e t y  i n s p e c t i o n s ,  a n d

t h a t  l i a b i l i t y  w i l l  a t t a c h  w h e r e  t h e r e  i s  a  n e g l i g e n t

f a i l u r e  t o  d i s c o v e r  f i r e  h a z a r d s  w h i c h  w o u l d  b e  b r o u g h t  t o  

l i g h t  b y  a n  i n s p e c t i o n  c o n d u c t e d  w i t h  o r d i n a r y  c a r e . "  I d . 

a t  2 4 0 .  T h e  c o u r t  t h e n  c i t e d  a  n u m b e r  o f  c a s e s  i n  w h i c h  

e m p l o y e e s  w e r e  A l l o w e d  t o  s u e  w o r k e r s '  c o m p e n s a t i o n  c a r r i e r s  

f o r  n e g l i g e n t  s a f e t y  i n s p e c t i o n s .‘
T h e  s e c o n d  a m e n d e d  c o m p l a i n t  a l l e g e s  t h a t  "WAUSAU 

. . . d i d  i n s p e c t ,  c e r t i f y ,  a u t h o r i z e ,  a n d  a p p r o v e  t h e  w o r k ­

i n g  c o n d i t i o n s  o f  D e f e n d a n t s  J e t  A l a s k a ,  ERA a n d  R o w a n "  a n d  

t h a t  WAUSAU' s  a c t i o n s  " w e r e  a c c o m p l i s h e d  n e g l i g e n t l y . "  T h i s  

l a n g u a g e  i s  s u f f i c i e n t  t o  m a k e  o u t  a  c a u s e  o f  a c t i o n  f o r  

n e g l i g e n t  p e r f o r m a n c e  o f  a n  u n d e r t a k i n g .  A s  a  r e s u l t ,  i t  

w o u l d  b e  i m p r o p e r  t o  d i s m i s s  t h e  a l l e g a t i o n s  a g a i n s t  WAUSAU

7 .  B e a s l e y , 249 S o .  2d  a t  847 ;  S i m s  v .  A m e r i c a n  
C a s .  C c . , 206 S . E . 2 d  121 (Ga .  1 9 7 4 ) ;  N e l s o n , 199 N . E . 2 d  a t  
77 9 ;  F a b r i c i u s , 121 N . W . 2 d  a t  365.
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f o r  f a i l u r e  t o  s t a t e  a  c a u s e  o f  a c t i o n .  We,  t h e r e f o r e ,  

r e v e r s e  t h e  t r i a l  c o u r t ' s  d i s m i s s a l  o f  t h e  c l a i m s  a g a i n s t  

WAUSAU u n d e r  C i v i l  R u l e  1 2 ( b ) (6) a n d  r e m a n d  t h e  i s s u e  t o  t n e  

t r i a l  c o u r t  f o r  f u r t h e r  p r o c e e d i n g s .

E .  D i d  t h e  C o u r t  E r r  i n  D i s m i s s i n g  t h e  A l l e g a t i o n s  A g a i n s t  
t h e  J o h n  D o e  D e f e n d a n t s ?

We i n i t i a l l y  n o t e  t h a t  s i n c e  a l l  c l a i m s  a g a i n s t

t h e  D o e  d e f e n d a n t s  w e r e  d i s m i s s e d  b y  t h e  t r i a l  j u d g e ,  t h i s
g

q u e s t i o n  i s  r i p e  f o r  r e v i e w  a n d  p r o p e r l y  b e f o r e  u s .

J u d g e  R i p l e y  d i s m i s s e d  t h e  a l l e g a t i o n s  a g a i n s t  t n e  

" J o h n  D o e "  d e f e n d a n t s  o n  t h e  g r o u n d s  t h a t  s u c h  u s e  o r  

f i c t i t i o u s  d e f e n d a n t s  i s  n o t  p e r m i s s i b l e  u n d e r  o u r  r u l e s  o f  

c i v i l  p r o c e d u r e .

8 .  ROWAN c o n t e n d s  t h a t  t h e  i s s u e  i s  n o t  r i p e  f o r  
r e v i e w  s i n c e  t h e  s u p e r i o r  c o u r t  h a d  n o t  e n t e r e d  f i n a l  
j u d g m e n t  w i t h  r e s p e c t  t o  t h e  " J o h n  D o e "  d e f e n d a n t s .  I n  
g r e a t e r  A n c h o r a g e  A r e a  B o r ,  v .  C i t v  o f  A n c h o r a g e , 504 P . 2d  
i f " ,  1050 ( A l a s k a  1 9 7 2 ) ,  t h i s  c o u r t  s t a t e d  t h a t  t h e  " b a s i c  
t h r u s t  o f  t h e  f i n a l i t y  r e q u i r e m e n t  i s  t h a t  t h e  j u d g m e n t  m u s t  
b e  o n e  w h i c h  d i s p o s e s  o r  t h e  e n t i r e  c a s e .  . . . "  “ IT ]  h e
r e v i e w i n g  c o u r t  s h o u l d  l o o k  t o  t h e  s u b s t a n c e  a n d  e f f e c t ,  
r a t h e r  t h a n  t h e  f o r m ,  o f  t h e  r e n d e r i n g  c o u r t ' s  j u d g m e n t ,  a n d  
f o c u s  p r i m a r i l y  o n  t h e  o p e r a t i o n a l  o r  ' d e c r e t a l '  l a n g u a g e  
t h e r e i n . "

We c o n c l u d e  t h a t  s i n c e  J u d g e  R i p l e y ' s  o r d e r  
d i s m i s s e s  t h e  D o e s  f r o m  t h e  c a s e ,  t h e  o r d e r  d i s p o s e s  o f  t h e  
e n t i r e  c a s e  a s  t o  t h e  D o e s  a n d  t h e  f i n a l i t y  r e q u i r e m e n t  i s  
t h e r e b y  s a t i s f i e d .

i
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A t  c o m m o n - l a w ,  i t  w a s  e s s e n t i a l  t h a t  a  p e r s o n ' s  

n a i r e  a p p e a r  i n  t h e  c o m p l a i n t  b e f o r e  h e  o r  s h e  c o u l d  b e  m a d e
Q

a  d e f e n d a n t  i n  t h e  a c t i o n .  T h e  m a j o r i t y  o f  c o u r t s  

c o n s i d e r i n g  t h i s  i s s u e  n a v e  h e l d  t h a t  j u r i d i c t i o n  t o  s u e  

u n k n o w n  o r  f i c t i t i o u s  p e r s o n s  m u s t  b e  o b t a i n e d  p u r s u a n t  t o  

s o m e  e x p r e s s  r u l e  o r  s t a t u t e . 10 H o w e v e r ,  a t  l e a s t  o n e  s t a t e

h a s  j u d i c i a l l y  a d o p t e d  D o e  p l e a d i n g  w i t h o u t  a n  e x p r e s s
11 ' * s t a t u t e  o r  r u l e . *

T h e  e s t a t e s  a r g u e  t h a t  t h e r e  h a s  b e e n  a  l o n g

s t a n d i n g  p r a c t i c e  o f  D o e  p l e a d i n g  i n  t h i s  s t a t e .  W h i l e  we

9 .  N o t e , D e s i c n a t i o n  o f  D e f e n d a n t s  b y  F i c t i t i o u s  
N a m e s — U s e  o f  J o h n  Do e  D e f e n d a n t s , -17 I o w a  L .  R e v .  773 , 775 
( 1 9 6 1 ) .  T h i s  r e q u i r e m e n t  h a s  b e e n  e l i m i n a t e d  i n  c e r t a i n  
s i t u a t i o n s  b y  s t a t u t e s  w h i c h  a l l o w  t h e  p l e a d i n g  o f  
f i c t i t i o u s  o r  J o h n  D o e  d e f e n d a n t s .  I d .  a t  7 7 6 .  H o w e v e r ,  u s  
t h e  a b o v e  c o m m e n t a t o r  n o t e d  " ( t ) h i s  i s  n o t  t o  s a y  t h a t  t h e  
r u l e  r e q u i r i n g  t h e  t r u e  n a m e  o f  t h e  d e f e n d a n t  t o  b e  s t a t e d  
i n  t h e  c o m p l a i n t  i s  w i t h o u t  f o r c e ;  J o h n  D o e  c o m p l a i n t s  a r e  
s t i l l  a n  e x c e p t i o n  t o  t h e  r u l e  a n d  u s e d  o n i }  u n d e r  
e x c e p t i o n a l  c i r c u m s t a n c e s . "  I d .

10 .  H a i l e y  v .  I n t e r s t a t e  M a c h i n e r y  C o . , 459 
N. E .  2d  346 , 347 ( T U T  A p p .  1984) ( c i t i n g  59 A m . J u r . 2 d
P a r t i e s  § 17 ( 1 9 / 1 ) ) ;  H u t c h i n s o n  v .  F i s n  E n g i n e e r i n g  C o r p . , 
153 A . 2d  594 ( D e i .  C h .  1 9 5 9 ) ;  G r a n t h a m  R e a l t y  C o r o ,  v .  
B o w e r s , 22 N . E . 2 d  83 2 ,  836 ( I n d .  19 3 9 ) ;  H i l l  v .  H e r . r v , 57 A. 
554 ( N . J .  E q .  1 9 0 4 ) ;  59 Am. J u r .  2 d  P a r t i e s  § 16 ,  a t  401
(1987)  ( " I n  a c t i o n s  o r  p r o c e e d i n g s  w h i c n  a r e  n o t  s t r i c t l y  i n  
r e m  b u t  a r e  i n  p e r s o n a m  o r  o n l y  q u a s i  i n  r e m ,  t n e r e  i s  
g e n e r a l l y  n o  a u t h o r i t y  t o  p r o c e e d  a g a i n s t  u n k n o w n  p e r s o n s  i n  
t h e  a b s e n c e  o f  s t a t u t e  o r  r u l e .  J u r i s d i c t i o n  t o  s u e  s u c h  
p e r s o n s  m u s t  b e  o b t a i n e d  p u r s u a n t  t o  s o m e  s t a t u t e  o r  
r u l e . " ) ;  N o t e ,  s u p r a  n o t e  9 ,  a t  776.

11 .  M a d c u x  v .  G a r d n e r ,  192 S .W .  14 ,  18 (Mo. Au d .
1945).



a c k n o w l e d g e  t h i s  p a s t  u s e  o f  D o e  p l e a d i n g ,  we  n o t e  t h a t  we

h a v e  n e v e r  b e e n  c a l l e d  u p o n  t o  c o n s i d e r  t h e  p r o p r i e t y  o f

t h i s  p r a c t i c e .  We d e c l i n e ,  h o w e v e r ,  t o  a d d r e s s  t h e  g e n e r a l
1 2

p r o p r i e t y  o f  D o e  p l e a d i n g  i n  t h i s  c a s e .  I n  t h e  a c t i o n  

b e f o r e  u s ,  we  f i n d  t h a t  J u d g e  R i p l e y  d i d  n o t  a b u s e  h i s  

d i s c r e t i o n  i n  d i s m i s s i n g  t h e  c l a i m s  a g a i n s t  t h e  Do e  

d e f e n d a n t s  s i n c e  t h e  e s t a t e s  a r e  u n a b l e  t o  i d e n t i f y  w h i c h  

a l l e g e d l y  d e f e c t i v e  c o m p o n e n t  o f  t h e  L e a r j e t  w a s  

m a n u f a c t u r e d  b y  t h e  Do e  d e f e n d a n t s . 13 We t h e r e f o r e  a f f i r m  

t h e  s u p e r i o r  c o u r t ' s  d i s m i s s a l  o f  t h e  D o e  d e f e n d a n t s .

F .  D i d  t h e  C o u r t  A b u s e  I t s  D i s c r e t i o n  i n  A w a r d i n g  ERA a n d  
WAUSAU $ 1 4 , 4 7 6  i n  A t t o r . ;  > y ' s  F e e s ,  w h i c h  R e p r e s e n t e d  80 
P e r c e n t  o f  T h e i r  A c t u a l  a t t o r n e y ' s  F e e s ?

T h e  t r i a l  c o u r t  a w a r d e d  ERA a n d  WAUSAU 80 p e r c e n t

o f  t h e i r  f e e s ,  f i n d i n g  t h a t  t h e  p l a i n t i f f s '  c l a i m s  " b o r d e r e d

12 .  We a c k n o w l e d g e  t h e  p o t e n t i a l  i m p o r t a n c e  o f  
t h i s  i s s u e  a n d  h a v e  r e f e r r e d  i t s  c o n s i d e r a t i o n  t o  t h e  C i v i l  
R u l e s  C o m m i t t e e .

1 3 .  T h e  S e c o n d  A m e n d e d  C o m p l a i n t  c o n t a i n s  t h e  
f o l l o w i n g  a l l e g a t i o n s  a g a i n s t  t h e  " J o n n  D o e "  d e f e n d a n t s :

D e f e n d a n t s  D o e  I ,  I I ,  a n d  I I I  
n e g l i g e n t l y  m a n u r a c t u r e d  a n d  d e s i g n e d  e t h e r  
e q u i p m e n t  u s e d  i n  L e a r j e t  N4 05 JA ,  w h i c h  i t e m s  
w e r e  n o t  m a n u f a c t u r e d  a n d  d e s i g n e d  i n  
a o c o r  l a n c e  w i t n  g e n e r a l l y  a c c e p t e d  s t a n d a r d ? ,

V .
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v e r y  c l o s e l y  u p o n  t h e  n o n m e r i t o n o u s  a n d  t h e  f r i v o l o u s . "  

S i n c e  we  r e v e r s e d  t h e  c o u r t ' s  d i s m i s s a l  o f  t h e  c l a i m  a g a i n s t  

WAUSAU, t h e  a w a r d  o f  f e e s  t o  t h e m  i s  v a c a t e d .  A s  t o  t n e  

a w a r d  o f  f e e s  t o  ERA,  we  c o n c l u d e  t h a t  t h e  t r i a l  c o u r t  d i d  

n o t  a b u s e  i t s  d i s c r e t i o n  i n  a w a r d i n g  f e e s .

I n  S t a t e  v .  U n i v e r s i t y  o f  A l a s k a , 624 P . 2d  807 ,  

817-18  ( A l a s k a  1 9 8 1 ) ,  t h i 3  c o u r t  h e l d  t h a t  a n  a w a r d  o f  " s u b ­

s t a n t i a l l y  t u i l  a t t o r n e y s  f e e s "  i s  m a n i f e s t l y  u n r e a s o n a b l e  

i n  t h e  a b s e n c e  o f  a  c l a i m  t h a t  i s  " t n v o l o u s ,  v e x a t i d U 3  o r  

d e v o i d  o f  g o o d  f a i t h . "  T h e  c o u r t  n e l d  t h a t  a n  a w a r d  o v e r  90 

p e r c e n t  o f  a c t u a l  c o s t s  w a s  a  s u b s t a n t i a l l y  f u l l  a w a r d  o f  

f e e s .  I d .

H o w e v e r ,  t h i s  c o u r t  h a s  a f f i r m e d  p a r t i a l  a w a r d s  o f  

f e e s  a n  h i g h  a s  86 p e r c e n t  o f  a c t u a l  f e e s  e v e n  w h e n  t h e  

c l a i m s  w e r e  n o t  f r i v o l o u s .  S e e  H a n s a m  v .  W o d r i c h , 574 P . 2d 

8 0 5 ,  811 ( A l a s k a  1978) ( c o u r t  a f f i r m e d  a w a r d  o f  86 p e r c e n t  

o f  a c t u a l  a t t o r n e y ' s  f e e s  e v e n  t h o u g h  t h e  c a s e  i n v o l v e d  n o  

i n p r o p e r  c o n d u c t  b y  t h e  l o s i n g  p a r t y ) ; s e e  a l s o  0 ' B u c k  v ■ 

C o t t o n w o o d  V i l l a g e  C o n d o m i n i u m  A s s ' n ,  I n c . ,  750 P . 2d  813 ,  

821 ( A l a s k a  1988) ( c o u r t  a f f i r m e d  a w a r d  i a p p r o x i m a t e l y  80 

p e r c e n t  o f  a c t u a l  a t t o r n e y ' s  f e e s  t o  p r e v a i l i n g  d e f e n d a n t s ) ;  

S t e e n m e y e r  C o r o ,  v .  M o r t e n s o n - N e a l , 731 P . 2 d  1221 , 1226

( A l a s k a  1937) ( c o u r t  a f f i r m e d  a w a r d  o f  75 p e r c e n t  o f  a c t u a l  

a t t o r n e y ' s  f e e s ) ;  C r o o k  v .  M o r t e n s o n - N e a l ,  727 P . 2 d  29 7 ,  306

3 4 8 5
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( A l a s k a  1986) ( c o u r t  a f f i r m e d  a w a r d  o f  80 p e r c e n t  o f  a c t u a l  

a t t o r n e y ' 3 f e e s )  .

We c o n c l u d e  t h a t  i n  t h i s  c a s e  a n  a w a r d  o f  80 

p e r c e n t  o f  a c t u a l  a t t o r n e y ' s  f e e s  i s  n o t  m a n i f e s t l y

u n r e a s o n a b l e .  We t h e r e f o r e  d e c l i n e  t o  i n t e r r e r e  w i t h  t h e  

t r i a l  c o u r t ' s  e x e r c i s e  o r  d i s c r e t i o n  a n d  a f f i r m  t h e  a w a r d  o f  

a t t o r n e y ’ s  f e e s  t o  ERA.

I V .

I n  c o n c l u s i o n ,  w e  a t f i r m  t h e  s u p e r i o r  c o u r t ' s  d i s ­

m i s s a l  o f  t h e  c l a i m s  a g a i n s t  ERA a n d  t h e  J o h n  D o e  d e f e n ­

d a n t s .  We r e v e r s e  t h e  d i s m i s s a l  o f  t h e  c l a i m s  a g a i n s t

WAUSAU a n d  r e m a n d  t h e  c l a i m s  b a c x  t o  t h e  s u p e r i o r  c o u r t  f o r  

f u r t h e r  p r o c e e d i n g s  c o n s i s t e n t  w i t h  t h i s  o p i n i o n .  We v a c a t a  

t h e  a w a r d  o r  a t t o r n e y ' s  f e e s  t o  WAUSAU a n d  a f f i r m  t h e  a w a r d  

o f  f e e s  t o  ERA.

AFFIRMED i n  p a r t ,  REVERSED i n  p a r t ,  VACATED i n  

p a r t  a n d  REMANDED f o r  f u r t h e r  p r o c e e d i n g s  c o n s i s t e n t  w i t h  

t h i s  o p i n i o n .

- 2 3 -
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Labor & Commerce Committee considered SB 514

'•An Act relating to the exemption from regulation by the Alaska Public 
Utilities Commission of public utilities owned and operated by political 
subdivisions.”

and recommended:

[ u}<replace with CS

[ ] attached amendment(s)

[ ] _____________________________

[vT'do pass

[ ] do not pass

[ ] no recommendation

[ ] individual recommendations
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STATE OF ALASKA ‘ BILL VERSION: ..SB 514
1990 LEGISLATIVE SESSION PUBLISH DATE: _________

FISCAL NOTER E Q U E S T ; _______________________________________
Revision Date:____________________________   Agency Affected: Commerce &  Economic Dev .
Tide : Relating, to  the exemption a t   BRU: APUC_____________________________

m unicipal u t i l i t i e s  from APUC
Sponsor: Senate Labor &  Commerce Components:.
Requestor: Senate Labor i  Commerce —  ---
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(176.4)' (1 7 6 .4 ) (176.4) (176 ,4 ) (176.4) _ (.1.76.4)

TOTAL OPERATING (176.4) (176 .4 ) (176 .4 ) ( 176 .4 ) (176.4) (176.4)

CAPITAL

REVENUE
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OTHER 
TOTAL

(176.4) (176 .4 ) (176 .4 ) ( 176 .4 ) (176.4) (176.4)
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FULL-TIME
PART-TIME
TEMPORARY

(4.0) (4.0) (4.0) (4.0) (4.0) (4.0)

ANALYSIS : (Attach a separate page if necessary) 
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ANALYSIS - FISCAL NOTE FOR SB 514

I f enacted, SB 514 would operate to immediately deregulate the utilities owned 
by the Municipality of Anchorage (MOA) which are currently regulated by the 
APUC. Although only 4 of 119 regulated entities (3.4%), given their size and 
complexity, the MOA utilities constitute a much larger work load component. 
Even when, factoring out those areas which will continue to be jurisdictional 
under other sections of AS 42.05 (i.e., certifications, interconnections, wholesale 
power agreements, access charges, etc.), the APUC estimates that its work load 
w ill be decreased by approximately 10% i f SB 514 becomes law.

A 10% reduction in the Personal Services line item, commensurate with the 
anticipated work load decrease, equates to 4.0 FTE positions. The distribution 
of impact results in staffing reductions per the following probable scenario: 1.5 
U tility Financial Analysts; .5 U tility Tariff Analyst; .5 U tility Engineer; .5 
Consumer Protection and Information Officer; and 1.0 support position.

6386D/3690b
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3111 C. St., Suite 510 
Anchorni;e, Alaska 99503 

(907) 561-7618

During Session: 
P.O. Box V 

Juneau, Alaska 99811 
(907) 865-3793

TO : Senator Dick Eliason

Senate Labor &

FROM: Senator Patrick Rodey

RF. : Senate Bill 514 - legislation relating to municipal utilities 

being exempted from APUC

I respectfully request that the above-mentioned bill be scheduled for a 

hearing as soon as possible.

If you have any questions, I would welcome discussing the bill with you. 

Thank you for your consideration of this request.

Patnck M. Rodey

Senator
A l a s k a  ^ > t a t e  l e g i s l a t u r e

S e n a t e

DATE: March 12, 1990



Senate Judiciary Committee

A p r i l  3, 1 9 9 0

MEMORANDUM

TO: Senator Dick Eliason, Chairman 
Senate Labor and Commdte^ Committee

FROM: Senator Jan raik;

SUBJECT: Senate Bill 5U K  
regulation by the

Act relating to the exemption from 
Alaska Public Utilities Commission of public

utilities owned and operated by political subdivisions."

Recently I provided Ms. Peterson with suggested language for inclusion in 
Senate Bill 514 which is currently in your committee. I would greatly 
appreciate your consideration of scheduling the bill at your earliest 
convenience, as well as considering the new language as a proposed 
committee substitute.

If I can provide you with any additional information, please just let me 
know.

Thank you.

Post Office Box V • Juneau, Alaska 99811


