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Letter of Intent
for
Senate Bill No. 508

It is the intent of the Senate Labor and Commerce Committee
that the Alaska Department of Labor contact the professionals
who conduct impairment ratings for workers who are injured on
the job and urge that these ratings be determined as
expeditiously as possible, thus allowing those injured workers

to receive their due compensation in a timely manner.
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Ford

AMENDMENT

OFFERED IN THE SENATE BY SEN. KELLY

TO: CSSB 508 (L&C)

Page 9, line 26:
Delete "Januaiy 1, 1991"

Insert "immediately under AS 01.10.070(c)"

N oy
N’

A2510

-1- A/25/90



6-20%8Aa
Ford

AMENDMENT

OFFERED IN THE SENATE BY SEN. FAIKS

TO: SB 508

Page 2, line 14:

Delete "or a licensed physical or occupational therapist"”

Page 5, lines 28 - 29:

Delete "or licensed physical or occupational therapist:

-1- 4/19/90
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Ford
AMENDMENT
OFFERED IN THE SENATE BY SEN. ELIASON
TO: CSS3 508 (Labor & Commerce)
Page 6, after line 17:
Insert new bill sections to read:
"* Sec. 8. AS 23.30 is amended by adding a new section to read:
Sec.. 23.30.238. VOLUNTEER EMERGENCY MEDICAL TECHNICIANS AS

EMPLOYEES. (a) A person who is injured during the course and within
the scope of providing service as a volunteer emergency medical tech-
nician is an employee of the state for purposes of this chapter if the
person

(1) is certified by the state under AS 18.08 as an emer-
gency medical technician;

(2) provides emergency medical service outside an incor-
porated city or borough; and

(3) is not otherwise covered for that injury by an employ-
er;s workers' compensation insurance policy or self-insurance certifi-
cate.

(b) The gross weekly earnings for a person receiving benefits
under this section shall be the gross weekly earnings paid a full-time
emergency medical technician employed in the city or borough nearest
to the place where the injury occurred, or, if the nearest city or
borough has no full-time emergency medical technician, at a reasonable

figure previously set by the nearest city or borough to make this

-1- 4/21/90
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determination, but in no case may the gross weekly earnings for cal-

culating compensation be less than the minimum wage computed on the

basis of AO hours of work a week.

Sec. 9. AS 23.30.265 is amended by adding a new paragraph to read:
(34) "volunteer emergency medical technician™ means a person

who is certified by the state as an emergency medical technician under

AS 18.08 and who provides emergency medical services on a voluntary

basis."

22 - 4/21/90



Original sponsor(s): Labor & Commerce Committee

IN THE SENATE BY THE LABOR & COMMERCE COMMITTEE

For

BE

CS FOR SENATE BILL NO. 508 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
an Act entitled: "An Act relating to workers' compensation; and pro-

viding for an effective date."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.30.041(b) is amended to read:

(b) The administrator shall [PERFORM THE FOLLOWING FUNCTIONS:]

(1) enforce regulations adopted by the board to implement
this section;

(2) recommend regulations for adoption by the board that
establish performance and reporting criteria for rehabilitation spe-
cialists;

(3) enforce the quality and effectiveness of reemployment
benefits provided for under this section;

(4) review on an annual basis the performance of rehabili-
tation specialists to determine continued eligibility for delivery of
rehabilitation services;

(5) submit to the department, on or before July 1 [JANU-
ARY 1lof each year, a report of reemployment benefits provided under
this section for the previous calendar [FISCAL] vyear; the report must
include ageneral section, sections related to weach rehabilitation
specialist employed under this section, and a statistical summary of
all rehabilitation cases, including

(A) the estimated and actual <cost of each active

rehabilitation plan;
(B) the estimated and actual time of each

-1- CSSB 508(L&C)



rehabilitation plan;

© a status report on all individuals completing or
terminating a reemployment benefits program including a return to

work date;
(D) the cost of reemployment benefits;

(6)maintain a list of rehabilitation specialists who meet

the qualifications established under this section;

@) monitor the activities of medical managers assigned by |

the carrier to an injured employee, including reviewing reports or
correspondence concerning the injured employee;

() promote awareness among physicians, adjusters, 1injured
workers, employers, employees, attorneys, training providers, and
rehabilitation specialists of the reemployment program established in
this subsection.

Sec. 2. AS 23.30.041(e) is amended to read:

(e) An employee i£ [SHALL BE] eligible for benefits under this
section upon the employee®"s written request and by having a licensed
physician, or regarding muscular, skeletal, or neurological injuries,
a licensed physician or a licensed physical or occupational therapist,
predict that the employee will have permanent physical capacities that
are less than the physical demands of the employee"s job as described
in the United States Department of Labor®"s "Selected Characteristics
of Occupations Defined in the Dictionary of Occupational Titles" for

(@D the employee®s job at the time of injury; or

) other jobs that exist 1in the Ulabor market that the
employee has held or received training for within 10 years before the
injury or that the employee has held following the injury for a period

long enough to obtain the skills to compete in the labor market,

according to specific vocational preparation codes as described in the

CSSB 508(L&C) -2-
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United States Department of Labor®"s "Selected Characteristics of
Occupations Defined in the Dictionary of Occupational Titles."
Sec. 3. AS 23.30.041(10 1is repealed and reenacted to read:

(9] The employer shall pay compensation to an employee eligible
for reemployment benefits, as follows:

(&) until the employee reaches medical stability or the
reemployment plan is completed or terminated, whichever comes first,
temporary disability benefits shall be paid;

2 if the employee reaches medical stability and has
requested reemployment benefits or has been found eligible for reem-
ployment benefits, temporary disability benefits shall cease and
permanent impairment benefits shall then be paid biweekly at the
employee®s temporary total disability rate until plan completion,
termination, or exhaustion of permanent impairment benefits;permanent
impairment benefits remaining unpaid upon completion or termination of
the plan shall be paid to the employee in a single lump sum;

A3 if the employee"s permanent impai
exhausted before the completion or termination of the reemployment
plan, the employer shall pay, on a biweekly basis, an amount equal to
60 percent of the employee®™s spendable weekly wage as determined under
AS 23.30.220, not to exceed $525, until the completion or termination
of the plan;

@ if the employee reaches medical stability before an
impairment rating 1is given as provided in AS23.30.190, except for the
first 30 days the employee shall be paid 60 percent of the employee®s
spendable weekly wage until an impairment rating 1is given; benefits
paid more than 30 days after medical stability but before an impair-

ment rating 1is given shall be offset from the total sum of permanent
impairment, benefits due to the employee; after the employee reaches

-3- CSSB 508 (L&C)

rm



medical stability and an impairment rating is given, all benefits paid
shall be included as permanent impairment benefits;

(5) benefits vrelated to the reemployment plan may not
extend past two years Tfrom the date of the initiation of the 60 per-
cent payment of the employee®"s spendable weekly wage, plan approval,
or plan acceptance, whichever date occurs Tirst, at which time the
benefits expire;

(6) if the employer controverts the employee®"s <claim or
appeals a ruling of the administrator or the board that is favorable
to the employee, the controversion or appeal delays completion of an
evaluation, development, commencement or completion of a plan, and the
employee is successful in the claim or appeal, the employer shall pay
the employee 60 percent of the spendable weekly wage during the period
of controversion or appeal, except that temporary disability benefits
shall be paid until the employee reaches medical stability; for pur-
poses of this paragraph the two-year limitation on payment of benefits
in (5) of this subsection does not begin to run or 1is tolled, and
payments made at 60 percent of the employee®s spendable weekly wage
during controversion or appeal may not be offset from permanent im-
pairment benefits due to the employee.

* Sec. 4. AS 23.30.041(1) 1is amended to read:

) (€D The cost of the reemployment plan incurred under this sec-
tion if£ [SHALL BE] the responsibility of the employer, shall be paid
on an expense 1incurred basis, and may not exceed $10,000. The cost of
the rehabilitation specialist shall be paid by the employer, but may
not be 1included 1in determining the <cost of the reemployment plan.
Fees charged by and paid to a rehabilitation specialist for services

must be comparable to fees for similar services 1in the community 1in

which the services are performed, as determined by the board.

CSSB 508 (L&C) -4-
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Sec. 5. AS 23.30.041(p) 1is amended to read:
(o) In this section

(D) "administrator”™ means the reemployment benefits admin-
istrator under (@) of this section;

) “"employability™ means possessing the ability but not
necessarily the opportunity to engage in employment that is consistent
with the employee®"s physical status imposed by the compensable injury;

A3) “"labor market”™ means a geographical area that offers
employment opportunities in the following priority;

A) area of residence;

() area of last employment;
(C) the state;

((®))] other states;

(C)) "medical manager”™ means a nurse, rehabilitation spe-
cialist, or other health care provider assigned by the carrier to
assist an employee in coordinating medical benefits, or to monitor the
employee®"s medical services;

5) "physical capacities™ means objective and measurable
physical traits such as ability to lift and carry, walk, stand or sit,
push, pull, climb, balance, stoop, kneel, crouch, crawl, reach, han-
dle, Tfinger, feel, talk, hear or see;

G [(B)] “"physical demands'"™ means the physical require-
ments of the job such as strength, 1including positions such as stand-
ing, walking, sitting, and movement of objects such as lifting, carry-
ing, pushing, pulling, climbing, balancing, stooping, kneeling,
crouching, crawling, reaching, handling, fingering, feeling, talking,
hearing, or seeing;

) [6)] “"rehabilitation specialist™ means a person who 1is

a certified insurance rehabilitation specialist, a certified

-5- CSSB 508(L&C)
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rehabilitation counselor, or a person who has equivalent or better

qualifications as determined under regulations adopted by the depart-

ment ;

(8) L(] “"remunerative employability”™ means having the {
skills that allow a worker to be compensated with wages or other
earnings equivalent to at Jleast 60 percent of the worker®"s gross
hourly wages at the time of injury; 1if the employment is outside the
state, the stated 60 percent shall be adjusted to account for

difference between the applicable state average weekly wage and the
N aska average weekly wage.
Sec. 6. AS 23.30.041 1is amended by adding a new subsection to read:

@ After a medical manager has been assigned to an injured
employee, the medical manager shall send written notice to the employ-
ee, the employer, and the employee®™s physician explaining in
capacity the medical manager is employed, who the medical manager
represents, and the scope of the services to be provided.

Sec. 7. AS 23.30 is amended by adding a new section to read:

Sec. 23.30.047. COMPENSATION FOR HEALTH INSURANCE. () An
employer who pays compensation to an injured employee under this
chapter and who provided health insurance to the employee at the date
of injury shall also pay to the employee an amount equal to the amount
contributed by the employer to provide health 1insurance coverage for
the employee and covered dependents, or the amount paid by the employ-
ee fTor replacement health insurance coverage, whichever amount is
less. Compensation required under this section commences when the
employee®s health insurance provided by the employex®"s contribution
ceases and shall continue until the employee is no longer receiving
compensation under this chapter, or for 18 months, whichever period is

shorter.

508(L&C) -6-



(b) Payment of compensation under this section 1is not required
if the employee fTails to provide ongoing proof of health 1insurance
coverage.

©) Compensation paid under this section 1is subject to the
provisions of AS 23.30.155.

Sec. 8. AS 23.30.055 1is amended to -read:

Sec. 23.30.055. EXCLUSIVENESS OF LIABILITY. The liability of an
employer prescribed in AS 23.30.045 1is exclusive and in place of all
other JQliability of the employer and any fellow employee to the em-
ployee, the employee®"s legal representative, husband or wife, parents,
dependents, next of Kin, and anyone otherwise entitled to recover
damages from the employer or fellow employee at law or in admiralty on
account of the 1injury or death. The Qliability of the employer fs
exclusive even if the employee®s claim is barred under AS 23.30.022.
However, if an employer fails to secure payment of compensation as
required by this chapter, an injured employee or the employee®s legal
representative in case death results from the 1injury may elect to
claim compensation under this chapter [,J or to maintain an action
against the employer at law or in admiralty for damages on account of
the injury or death. In that action”™ the defendant may not plead as a
defense that the injury was caused by the negligence of a fellow
servant, or that the employee assumed the risk of the employment, or
that the 1injury was due to the contributory negligence of the employ-
ee. In this section, "employer”™ includes the employer®s carrier, an
insurance service agent to a self-insured employer, or a trade asso-
ciation, if the c?rrier, 1iInsurance service agent, or trade association
provides or fails to provide safety inspections or safety advisory

services.
Sec. 9. AS 23.30.190(b) is amended to read:

-7- CSSB 508 (L&C)
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(o)) All determinations of the existence and degree of permanent
impairment shall be made strictly and solely under the whole person
determination as set out in the American Medical Association Guides to
the Evaluation of Permanent Impairment, except that an impairment
rating may not be rounded to the next Ffive percent. The board shall
adopt a supplementary recognized schedule for injuries that cannot be
rated by use of the American Medical Association Guides. An impair-
ment vrating shall be determined by a Jlicensed physician or 1if the
injury is related to muscular, skeletal, or neurological disabilities,
by a licensed physician or a licensed physical or occupational thera-
pist.

Sec. 10. AS 23.30.195 is amended to read:

Sec. 23.30.195. SURVIVAL OF THE RIGHT TO COMPENSAT®"ON. (a)
Compensation to which a [ANY] claimant would be entitled under AS 23.-
30.190 [EXCEPTING (a)(20) OF THAT SECTION] shall, notwithstanding
death arising from causes other than the iInjury, be payable to and for
the benefit of the following persons [FOLLOWING]:

(€D) if there i£ [BE] a widow or widower, but [AND] no child
of the deceased, to the widow or widower;

(@)) if there 1is_ [BE] a widow orwidower and asurviving
child or children of the deceased, one-half to the widow or widower,
the otherhalf to the surviving child or children, 1in equal shares;

A3) if there i£ [BE] a surviving child or children of the
deceased, but no widow or widower, then to the child or children, in
equal shares.

(b) Anaward for impairment [DISABILITY] may be made after the
death of the injured employee.

Sec. 11. AS 23.30 is amended by adding a new sectionto read:

Sec. 23.30.238. VOLUNTEER EMERGENCY MEDICAL TECHNICIANS AS

508 (L&C) -8-



EMPLOYEES. () A person who 1is injured during the course and within
the scope of providing service as a volunteer emei*gency medical tech-
nician is an employee of the state for purposes of this chapter if the
person

(¢H) is certified by the state under AS 18.08 as an emer-
gency medical technician;

(@)) provides emergency medical service outside an 1incor-
porated city or borough; and

A3) is not otherwise covered for that injury by an employ-
er"s workers®" compensation insurance policy or self-insurance certifi-
cate.

(b) The gross weekly earnings for a person receiving benefits
under this section shall be the gross weekly earnings paid a full-time
emergency medical technician employed in the city or borough nearest
to the place where the 1injury occurred, or, if the nearest city or
borough has no full-time emergency medical technician, at a reasonable
figure previously set by the nearest city or borough to make this
determination, but in no case may the gross weekly earnings Tfor cal-
culating compensation be 1less than the minimum wage computed on the
basis of 40 hours of work a week.

Sec. 12. AS 23.30.265 1is amended by adding a new paragraph to read:
(34) “"volunteer emergency medical technician”™ means a person

who 1is certified by the state as an emergency medical technician under

AS 18.08 and who provides emergency medical services on a voluntary

basis.

Sec. 13. This Act takes effect January 1, 1991.

-9- CSSB 508(L&C)
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4/23/90
Original sponsor(s): Labor & Commerce Committee
IN THE SENATE BY THE LABOR & COMMERCE COMMITTEE
CS FOR SENATE BILL NO. 508 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to workers' compensation; and pro-
viding for an effective date."
BE IT ENACTED uY THE LEGISLATURE OF THE STATE OF ALASKA:

*

Section 1. AS 23.30.041(b) 1is amended to read:
(b) The administrator shall [PERFORM THE FOLLOWING FUNCTIONS:]

(1) enforce regulations adopted by the board to implement
this section;

(2) recommend regulations for adoption by the boo.rd that
establish performance and reporting criteria for rehabilitation spe-
cialists ;

(3) enforce the quality and effectiveness of reemployment
benefits provided for under this section;

(4) review on an annual basis the performance of rehabili-
tation specialists to determine continued eligibility for delivery of
rehabilitation services;

(5) submit to the department, on or before July 1 [JANU-
ARY 1] of each year, a report of reemployment benefits provide! under
this section for the previous calendar [FISCAL] year; the report must
includp ageneral section, sections related to each rehabilitation
specialist employed under this section, and a statistical summary of
all rehabilitation cases, including

(A) the westimated and actual <cost of =each active
rehabilitation plan;
(B) the estimated and actual time of each

“1- CSSB 508 (L&C)



rehabilitation plan;

(C) a status report on all individuals completing or
terminating a reemployment benefits program including a return to
work date;

(D) the cost of reemployment benefits;

(6) maintain a list of rehabilitation specialists who meet
the qualifications established under this section;

(7) monitor the activities of medical managers assigned by
the carrier to an injured employee, including reviewing reports or
correspond rnce concerning the injured employee;

(8) promote awareness among physicians, adjusters, injured
workers, employers, employees, attorneys, training providers, and
rehabilitation specialists of the reemployment program established in
this subsection.

* Sec. 2. AS 23.30.041(e) is amended to read:

(e) An employee is [SHALL BE] eligible for benefits under this
section upon the employee's written request and by having a licensed
physician, or regarding muscular, skeletal, or neurological injuries,
a licensed physician or a licensed physical or occupational therapist,
predict that the employee will have permanent physical capacities that
are less than the physical demands of the employee's job as described
in»the United States Department of Labor's "Selected Characteristics
of Occupations Defined in the Dictionary of Occupational Titles"™ for

(1) the employee's job at the time of injury; or

(2) other jobs that wexist in the labor market that the
employee has held or received training for within 10 years before the
injury or that the employee has held following the injury for a period
long enough to obtain the skills to compete in the labor market,

according to specific vocational preparation codes as described in the

CSSB 508(L&C) -2-



United States Department of Labor's "Selected Characteristics of
Occupations Defined in the Dictionary of Occupational Titles."
Sec. 3. AS 23.30.041(k) is repealed and reenacted to read:

(k) The employer shall pay compensation to an employee eligible
for reemployment benefits, as follows:

(1) until the employee reaches medical stability or the
reemployment plan is completed or terminated, whichever comes first,
temporary disability benefits shall be paid;

(2) if the employee reaches medical stability and has

requested reemployment benefits or has been found eligible for reem-

ployment benefits, temporary disability benefits shall <cease and
permanent impairment benefits shall then be paid biweekly at the
employee's temporary total disability rate wuntil plan completion,

termination, or exhaustion of permanent impairment benefits; permanent
impairment benefits remaining unpaid upon completion or termination of
the plan shall be paid to the employee in a single lump sum;

(3) if the employee's permanent impairment benefits are
exhausted before the completion or termination of the reemployment
plan, the employer shall pay, on a biweekly basis, an amount equal to
60 percent of the employee's spendable weekly wage as determined under

AS 23.30.220, not to exceed $525, until the completion or termination
I
of the plan;

(4) if the employee reaches medical stability before an
impairment rating is given as provided in AS 23.30.190, except for the
first 30 days the employee shall be paid 60 percent of the employee's
spendable weekly wage until an impairment rating 1is given; benefits
paid more than 30 days after medical stability but before an impair-
ment rating is given shall be offset from the total sum of permanent

impairment benefits due to the employee; after the employee reaches

-3- CSSB 508(L&C)



medical stability and an impairment rating is given, all benefits paid
shall be included as permanent impairment benefits;

(5) benefits related to the reemployment plan may not
extend past two years from the date of the initiation of the 60 per-
cent payment of the employee's spendable weekly wage, plan approval,
or plan acceptance, whichever date occurs first, at which time the
benefits expire;

(6) if the employer controverts the employee's claim or
appeals a ruling of the administrator or the board that 1is favorable
to the employee, the controversion or appeal delays completion of an
evaluation, development, commencement or completion of a plan, and the
employee is successful in the claim or appeal, the employer shall pay
the employee 60 percent of the spendable weekly wage during the period
of controversion or appeal, except that temporary disability benefits
shall be paid until the employee reaches medical stability; for pur-
poses of this paragraph the two-year limitation on payment of benefits
in (5) of this subsection does not begin to run or is tolled, and
payments made at 60 percent of the employee's spendable weekly wage
during controversion or appeal may not be offset from permanent im-
pairment benefits due to the employee.

%
Sec. 4. AS 23.30.041(1) is amended to read;

(1) The cost of the reemployment plan incurred under this
tion is [SHALL BE] the responsibility of the employer, shall be paid

on an expense incurred basis, and may not exceed $10,000. The cost of

not be included in determining the” cost of the reemplovment Dlan.
Fees charged bv and paid to a rehabilitation specialist for services
provided wunder a reemployment plan must be comparable to fees for

similar services in the community in which the services are performed,

508(L&C) -4 -
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as determined by the board.
Sec. 5. AS 23.30.041(p) is amended to read:
(p) In this section

(1) "administrator™ means the reemployment benefits admin-
istrator under (a) of this section;

(2) "employability™ means possessing the ability but not
necessarily the opportunity to engage in employment that is consistent
with the employee'-s physical status imposed by the compensable injury;

(3) "labor market" means a geographical area that offers
employment opportunities in the following priority;

(A) area of residence;

(B) area of last employment;
(C) the state;

(D) other states;

(4) "medical manager" means a nurse, rehabilitation spe-
cialist, or other health care provider assigned by the carrier to
assist an employee in coordinating medical benefits, or to monitor the
employee's medical services;

(5) "physical capacities”™ means objective and measurable
physical traits such as ability to lift and carry, walk, stand or sit,
push, pull, <c¢climb, balance, stoop, kneel, <crouch, crawl, reach, han-
dle, finger, feel, talk, hear or see;

(6) [(5)] "physical demands”™ means the physical require-
ments of the job such as strength, including positions such as stand-
ing, walking, sitting, and movement of objects such as lifting, carry-
ing, pushing, pulling, climbing, balancing, stooping, kneeling,
crouching, crawling, reaching, handling, fingering, feeling, talking,
hearing, or seeing;

(7) ((6)] "rehabilitation specialist™ means a person who is

-5- CSSB 508(L&C)



a certified insurance rehabilitation specialist, a certified rehabili-
tation counselor, or a person who has equivalent or better qualifica-
tions as determined under regulations adopted by the department;

(8) [(7)] "remunerative employability™ means having the
skills that allow a worker to be <compensated with wages or other
earnings equivalent to at least 60 percent of the worker's gross
hourly wages at the time of injury; if the employment is outside the
state, the stated 60 percent shall be adjusted to account for the
difference between the applicable state average weekly wage and the
Alaska average weekly wage.

* Sec. 6. AS 23.30.041 is amended by adding a new subsection to read:
(q) After a medical manager has been assigned to an injured
employee, the medical manager shall send written notice to the employ-
ee, the employer, and the employee's physician explaining in what
capacity the medical manager is employed, who the medical manager
represents, and the scope of the services to be provided.
* Sec. 7. AS 23.30 is amended by adding a new section to read:
Sec. 23.30.047. COMPENSATION FOR HEALTH INSURANCE. (a) An
employer who pays compensation to an injured employee wunder this
chaptero/and who provided health insurance to the employee at the date
b
of injury shall also pay to the employee an amount equal to the amount
contributed by the employer to provide health insurance coverage for
the employee and covered dependents, or the amount paid by the employ-
ee for replacement health ‘insurance coverage, whichever amount s
less. Compensation required wunder this section commences when the
employee's health ‘insurance provided by the employer's contribution

ceases and shall continue until the employee is no longer receiving

compensation under this chapter, or for 18 months, whichever period is

shorter.

CSSB 508(L&C) -6-



(o)) Payment of compensation under this section 1is not required
if the employee fails to provide ongoing proof of health insurance
coverage.

(©) Compensation paid under this section is subject to the
provisions of AS 23.30.155.

Sec. 8. AS 23.30.055 is amended to read:

Sec. 23.30.055. EXCLUSIVENESS OF LIABILITY. The liability of an
employer prescribed in AS 23.30.045 is exclusive and in place of all
other liability of theemployer and any fellow employee to the em-
ployee, the employee®"s legal representative, husband or wife, parents,
dependents, next of kin, and anyone otherwise entitled to recover
damages Tfrom the employer or fellow employee at law or in admiralty on
account of the injury or death. The Uliability of the employer is
exclusive even if the employee®"s claim 1is barred under AS 23.30.022.
However, if an employer fails to secure payment of compensation as
required by this chapter, an injured employee or the employee"s legal
representative in case death results from the 1injury may elect to
claim compensation under this chapter [,] or to maintain an action
against the employer at law or in admiralty for damages on account of
the injury or death. In that action” the defendant may not plead as a

%
defense that the 1iInjury was caused by the negligence of afellow

Se;vant, or that the employee assumed the risk of the employment, or
that the injury was due to the contributory negligence of the employ-
ee. In this section, "employer”™ 1includes the employer®s carrier, an
insurance service agent to a self-insured employer, or a trade asso-
ciation, if the carrier, 1insurance service agent, or trade association
provides or fails to provide safetv iInspections or safetv advisory
services ,

Sec. 9. AS 23.30.190(b) 1is amended to read:

-7- CSSB 508 (L&C)



(b; All determinations of the existence and degree of permanent
impairment shall be made strictly and solely under the whole person
determination as set out in the American Medical Association Guides to
the Evaluation of Permanent Impairment, except that an impairment
rating may not be rounded to the next five percent. The board shall

adopt a supplementary recognized schedule for injuries that cannot be

rated by use of the American Medical Association Guides. An impair-
ment rating shall be determined by a Jlicensed physician or if the
injury is related to muscular, skeletal, or neurological disabilities,

by a licensed physician or a licensed physical or occupational thera-
pist .
* Sec. 10. AS 23.30.195 is amended to read:

Sec. 23.30.195. SURVIVAL OF THE RIGHT TO COMPENSATION. (a)
Compensation to which a [ANY] claimant would be entitled under AS 23.-
30.190 [EXCEPTING (a) (20) OF THAT SECTION] shall, notwithstanding
death arising from causes other than the injury, be payable to and for
the benefit of the following persons [FOLLOWING]:

(D) if there is_ [BE] a widow or widower, but [AND] no child
of the deceased, to the widow or widower™;

2 if there i£ [BE] a widow or widower and a surviving
child or children of the deceased, one-half to the widow or widower,
the other half to the surviving child or children, in equal shares;

(€)) if there _is [BE] a surviving child or children of the
deceased, but no widow or widower, then to the child or children, 1in
equal shares.

(b) An award for impairment [DISABILITY] may be made after the
death of the injured employee.

* Sec. 11. This Act takes effect January 1, 1991.

CSSB 508 (L&C) 8-
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Original sponsor(s): Labor & Commerce Committee

Cons 1de<e.c

IN THE SENATE BY THE LABOR & COMMERCE COMMITTEE

CS FOR SENATE BILL NO. 508 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act "M f”-»d: "An Act relating to workers®™ <compensation."
BE IT ... AS LEGISLATURE OF THE STATE OF ALASKA:

.uion 1. AS 23.30.041(b) 1is amended to read:

() The administrator shall [PERFORM THE FOLLOWING FUNCTIONS:]
(€D enforce regulations adopted by the board to implement
this section;
(2) recommend regulations for adoption by the board that
establish performance and reporting criteria for rehabilitation spe-

cialists ;

3) enforce the quality and effectiveness of reemployment
benefits provided for under this section;

(C)) review on an annual basis the performance of rehabili-
tation specialists to determine continued eligibility for delivery of
rehabilitation services;

5) submit to the department, on or before July 1 [JANU-
ARY 1] of each year, a report of reemployment benefits provided under
this section for the previous calendar [FISCAL] vyear; the report must
include a general section, sections related to each rehabilitation
specialist employed under this section, and a statistical summary of

all rehabilitation cases, including

(A) the estimated and actual cost of each active

rehabilitation plan;

B the estimated and actual time of each rehabilita-

tion plan;
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© a status report on all individuals completing or
terminating a reemployment benefits program including a return to
work date;

(D) the cost of reemployment benefits;

(6) maintain a list of rehabilitation specialists who meet
the qualifications established under this section;

(@) promote awareness among physicians, adjusters, injured
workers, employers, employees, attorneys, training providers, and
rehabilitation specialists of the reemployment program established 1in
this subsection.

* Sec. 2. AS 23.30.041(e) 1is amended to read:

(e) An employee 1is [SHALL BE] eligible for benefits under tt
section upon the employee®"s written request and by having a licensed
physician or a licensed physical or occupational therapist predict
that the employee will have permanent physical capacities that are
less than the physical demands of the employee"s job as described in
the United States Department of Labor®"s "Selected Characterxstics of
Occupations Defined in the Dictionary of Occupational Titles"™ for

(D) the employee®s job at the time of injury; or

2 other jobs that exist 1in the Jlabor market that the
employee has held or received training for within 10 years before the
inj"ury or that the employee has held following the injury for a period
long enough to obtain the skills to compete 1in the Jlabor market,
according to specific vocational preparation codes as described in the
United States Department of Labor-"s "Selected Characteristics of
Occupations Defined in the Dictionary of Occupational Titles."

* Sec. 3. AS 23.30.041(k) is repealed and reenacted to read:
k) The employer shall pay compensation to an employee eligible

for reemployment benefits, as follows:
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(@D until the emnloyee reaches medical stability or the
reemployment plan 1is completed or terminated, whichever comes first,
temporary disability benefits shall be paid;

(@) if the employee reaches medical stability and has
requested reemployment benefits or has been found eligible for reem-
ployment benefits, temporary disability benefits shall cease and
permanent impairment benefits shall then be paid biweekly at the
employee®s temporary total disability rate until plan completion,
termination, or exhaustion of permanent iImpairment benefits; permanent
impairment benefits remaining unpaid upon completion or termination of
the plan shall be paid to the employee in a single lump sum;

3) if the employee®s permanent impairment benefits are
exhausted before the completion or termination of the reemployment
plan, the employer shall pay, on a biweekly basis, an amount equal to
60 percent of the employee"s spendable weekly wage as determined under
AS 23.30.220, not to exceed $525, until the completion or termination
of the plan;

(C)) if the employee reaches medical stability before an
impairment rating is given as provided in AS 23.30.190, the employee
shall be paid 60 percent of the emploj”ee"s spendable weekly wage until
an impairment rating 1is given; benefits paid more than 30 days after
medical stability but before an impairment rating 1is given shall be
offset from the total sum of permanent impairment benefits due to the
employee; after the employee reaches medical stability and an impair-
ment rating 1is given, all benefits paid shall be included as permanent
impairment benefits;

5) benefits related to the reemployment plan may not
extend past two years from the date of the initiation of the 60 per-

cent payment of the employee®"s spendable weekly wage, plan approval,
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or plan acceptance, whichever date occurs first, at which time the
benefits expire;

(6) if the employer controverts the employee®s ¢
appeals a ruling of the administrator or the board that is favorable
to the employee, the controversion or appeal delays completion of an
€ uluation, development, commencement or completion of a plan, and the
employee is successful in the claim or appeal, the employer shall pay
the employee 60 percent of the spendable weekly wage during the period
of controversion or appeal, except that temporary disability benefits
shail be paid until the employee reaches medical stability; for pur-
poses of this paragraph the two-year limitation on payment of benefits
in (5) of this subsection does not begin to run or is tolled, and
payments made at 60 percent of the employee®s spendable weekly wage
during controversion or appeal may not be offset from permanent im-
pairment benefits due to the employee.

* Sec. 4. AS 23.30.041(1) 1is amended to read:

(€D The cost of the reemployment plan incurred under this se
tion is |[SHALL BE] the responsibility of the employer, shall be paid
on an expense incurred basis, and may not exceed $10,000. The cost of
the rehabilitation specialist shall be paid by the employer, but may
not be 1included 1in determining the cor * of the reemployment plan.
Feds charged by a rehabilitation spe> .list for services under a
reemployment plan must be usual, reasonable, and customary as compared
to fees for similar services in the community in which the services
are performed, as determined by the board.

* Sec. b. AS 23.30.055 1is amended to read:

Sec. 23.30.055. EXCLUSIVENESS OF LIABILITY. The Uliability of an

employer prescribed in AS 23.30.045 1is exclusive and in place of all

other liability of the employer and any fellow employee to the
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employee, the ployee®s legal representative, husband or wife,
parents, dependents, next of Kkin, and anyone otherwise entitled to
recover damages from the employer or fellow employee at law or in
admiralty on account of the 1injury or death. The JQliability of the
employer is exclusive even 1if the employee®"s claim 1is barred under
AS 23.30.022. However, if an employer fails to secure payment of
compensation as required by this chapter, an injured employee or the
employee®"s 1legal representative in case death results from the 1injury
may elect to claim compensation under this chapter [,] or to maintain
an action against the employer at law or in admiralty for damages on
account of the injury or death. In that action”™ the defendant may not
plead as a defense that the 1iInjury was caused by the negligence of a
fellow servant, or that the employee assumed the risk of the employ-
ment, or that the injury was due to the contributory negligence of the
employee. In this section, "employer™ includes the employer®s car-
rier, an 1insurance service agent to a self-insured employer, a trade
association, or a labor organisation to the extent that the carrier,
insurance service agent, trade association, or labor organization
provides or fails to provide safety 1inspections or safety advisory
services.

Sec. 6. AS 23.30.190(b) 1is amended to read:

% (b) All determinations of the existence and degree of permanent
impairment shall be made strictly and solely under the whole person
determination as set out in the American Medical Association Guides to
the Evaluation of Permanent Impairment, except that an impairment
rating may not be rounded to the next Ffive percent. The board shall
adopt a supplementary recognized schedule for injuries that cannot be

rated by use of the American Medical Association Guides. An impair-

ment vrating shall be determined by a Ulicensed physicia . or licensed
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physical or occupational therapist*.
Sec. 7. AS 23.30.195 1is amended to ?*ead:

Sec. 23.30.195. SURVIVAL OF THE RIGHT TO COMPENSATION. (2
Compensation to which a [ANY] claimant would be entitled under AS 23.-
30.190 [EXCEPTING (a)(20) OF THAT SECTION] shall, notwithstanding
death arising from causes other than the injury, be payable to and for
the benefit of the following persons [FOLLOWING]:

(¢D) if there ijj; [BE] a widow or widower, but [AND] no child

of the deceased, to the widow or widower;

(@) if there is_ [BE] a widow or widower and a surviving
child orchildren of the deceased, one-half to the widow or widower,
the other half to the surviving child or children, 1i1n equal shares;

A3) if there 1~ [BE] a surviving child or children of the
deceased, but no widow or widower, then to the child or children, in

equal shares.

(b) An award Tfor impairment [DISABILITY] may be made after the

death of the injured employee.
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STEVE COWPER, GOVERNOR

P.0. BOX 2i 149
JUNEAU. ALASKA 998021149
PHONE: (907) 4652700

DEPARTMENT OF LABOR

OFFICE OF THE COMMISSIONER
FAX: (907) 46r 2784

March 27, 1990

The Honorable Dick Eliason, Chairman
Labor and Commerce Committee

Alaska State Senate

P.0O. Box V

Juneau, AK 99811

Dear Senator Eliason:

In response to your recent request, following is the
Department®s position on Section 5 of Senate Bill 508.

In Van Biene v. ERA Helicoptors, (Alaska, August 18, 1989),
our supreme court held, in part, that although the deceased
pilots® survivors were entitled to receive benefits under the
Alaska Workers*® Compensation Act, Wausau Insurance Company
(ERA"s insurer) was not protected from a suit for negligence.
It has been alleged that Wausau voluntarily undertook a safety
inspection at ERA and performed the inspection negligently.

Section 5 of Senate Bill 508 would alter the result reached
in Van Biene by amending the (employer®s) exclusive liability
provision under AS 23.30.055 by expanding the definition of
"employer™ to include workers® compensation 1insurers, insurance
service agents of a self-insured employer, or labor organiza-—
tions when they perform, or fail to perform, safety 1inspections
or related safety services. The effect of this proposed amend-—
ment would be to allow an insurer to stand in the shoes of the
employer for the purpose of being shielded from responsibility
for negligently performing safety inspections.

The Department of Labor opposes Section 5 of Senate Bill
508. We are not persuaded that any valid reason exists for
allowing an insurer to hide behind the employer®s exclusive
liability provision, thereby escaping responsibility for its
negligent acts. An insurer, like any other third party, should
be responsible for 1its own negligence when it controls events
which cause injury.

Workplace safety is of paramount 1importance to the Depart—
ment of Labor; we support legislation that will enhance employ—
ers® safety practices. We do not favor any legislation that
would have a detrimental effect on safety practices that affect
Alaska®s labor force.
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We recognize the public policy argument, advanced by the
proponents oi the statutory amendment, which asserts that unless
exempted from Iliability for safety 1inspections they perform,
insure rs will simply forego those activities and the workers

will bear the <consequences. We believe that argument lacks
merit. First, we believe that insurers still have enough self-
interest at stake in making 1inspections that they will still
continue to perform them, even in the face of potential tort
liability. We also believe that a negligently performed safety
inspection 1is likely to be worse than no safety inspection at
all. In that connection, we are concerned that when 1insurers

perform safety inspections, empl yers may become complacent and
neglect their traditional duties to inspect and provide a safe

workplace.

Although it is not clear to us that the proposed amendment
would reduce the quality or quantity of safety inspections
performed by 1in-urers, 1t 1is clear that without the amendment,
when insurers or labor unions undertake safety inspections,
there will be a strong incentive for the inspectors to perform
their safety inspections in a careful, competent, and non-

negligent manner.

I appreciate the opportunity to clarify the Department®"s
position. Thank you.

Sincerely,

Commissioner

JS/EP/jt
032190-5
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Position Paper

CS for Senate Bill No. 508 (L&C)

For an Act entitled: "An Act relating to worker®"s
compensation. "

Section 23.30.238 of CS for SB 508 would provide workers-”
compensation coverage by the state for state certified
volunteer EMT®s who are 1injured while providing emergency
medical services outside an incorporated city or borough and
who are not otherwise covered for worker ™ compensation.

Background

Approximately two-thirds of Alaska®s two thousand plus state
certified Emergency Medical Technicians (EMT"s) are volunteers.
These volunteers provide the backbone of the emergency medical
services system in many parts of rural Alaska. Although most
volunteers respond to fewer emergency medical calls than paid
EMT"s, they often face similar hazards and are at some risk of
becoming injured.

Under AS 23.30.092, a political subdivision may elecv. to
provide benefits and <compensation to volunteer ambulance
attendants, policemen or firemen by obtaining insurance and
filing copies of the policies with the commissioner of the
Department of Labor. However, volunteer EMT"s who live in and
provide services in unincorporated communities outside
organized incorporated cities or boroughs do not have worker"s
compensation coverage at the present time. A review of the
computer records of the Emergency Medical Services Section 1in
the Division of Public Health reveals that 1less than one
hundred fifty state certified EMT®"s reside 1in unincorporated
areas”™ and therefore would be eligible to receive benefits
under this bill.

IfT this bill passes, those volunteer EMT"s who vreside 1in
incorporated cities or boroughs that elect not to provide this
coverage would still not be eligible to receive workers-
compensation benefits, except if they happen to be 1injured
while providing services outside incorporated cities and
boroughs. We have no way of estimating how many volunteer
EMT*s would be 1in this category, but we estimate that the
number is low.

The Matanuska-Susitna Borough has provided workersl
compensation coverage for volunteer EMT"s and firefighters for
over ten years. Currently, 350 volunteers are covered by
borough paid worker®s compensation coverage. According to
Kevin Koechlein, EMS Coordinator for the Matanuska-Susitna
borough, over ten years there have been two lost work time
injuries, costing less than $1,000 apiece, and an average of
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about $2,000.00 per year 1in medical claims. Last year, among
the volunteer EMT"s, there were two needlestick injuries, one
back strain, and one laceration.

Position

The Department of Health and Social Services supports the
intent of Section 23.30.238 of CS for SB 508 (L & C). We
believe it is only fair that EMT"s who provide emergency
medical services in unincorporated areas should receive the
same or similar benefits if injured as those volunteer EMT"s
who are provided workers®™ compensation coverage by a local
government. This should help emergency medical services in
remote rural areas to recruit and retain volunteer EMT®s.

We defer to the Department of Labor co comment on the other
sections of this bill.

The Department of Health and Social Services supports Section
23.30.238 of CS for SB 508 (L&C).

Recommended by:
Katherine A. Kelley, Dr. P.H.

Director
Division of Public Health

Date
Approved by:
Myra M. Munson

Commissioner
Department of Health and Social Services

Date: /1 ?/@d
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Mr. President:

CSSB 508 1is a compromise, agreed to by Labor and
Management representatives of the AD HOC Committee that has
been addressing Workers Compensation issues over the last
eight years or so. Both sides have approved the changes to
the Act and the Department of Labor has also given its
blessing on the Bill.

There are four substantive changes. In the Vocational
Rehabilitation portion of the Act (Sections 1 through 4); this
bill would provide for benefits that an injured worker could
lose between medical stability and the rating of an injury.
Also, it puts controls on Medical Managers that are hired and
paid by the Insurance carriers, when they interact with
injured workers. These Medical Managers may be the same
Vocational Rehabilitation Specialists that the Board uses.
These controls on Medical Managers are necessary to preserve
the intent of the 1988 amendments to the Act, which took
control of the rehabilitation process out of the hands of the
Carrier.

Under Sections 2 and 9 of this Act 1is language that would
allow Occupational and Physical Therapists the right to
perform evaluations and ratings of injuries that are within
their areas of expertise. Allowing these individuals to
perform evaluations and ratings of injuries 1S necessary to
expedite the rating process. Currently, many injured workers

are not receiving their benefits in a timely manner.



In order to protect the safety programs and safety
inspections provided by carriers, self-insured employers,
reciprocal employers and trade assoications, this Bill (under
Section 8) would provide the same liability protection to
these organizations that the employer currently has from civil
suits. That protection would be limited, however, to only
safety-related services.

Under Section 7, up to 18 months of health insurance
would be provided to injured workers. Under present law, an
extended injury could jeopardize an injured workers®™ health
coverage. This extended coverage could include family
members.

Also covered under Sections 11 and 12 of this Bill is the
inclusion of Workers Compensation Benefits to Volunteer
Emergency Medical Technicians outside an incorporated City or

Borough.

Mr. President, 1 respectfully request the Bill be passed.

Thank you.



Anchorage GEORGE n. vWICHMAN, M.D.

Fracture & DECLAN K. NOLAN, M.D.
RICHARD W. GARNER, M.D.

Orthopedic THOMAS I'. VASILEIT, M.D.

- RICHARD D. MCEVOY, M.D.
Clinic
3546 LA TOUCHE STREET Fellows American Academy of Orthopaedic Surgeons
ANCHORAGE, ALASKA 99508
(907) 563-3145

April 24, 1990

Senator Dick Eliason
Alaska State Legislature
P. 0. Box V

Juneau, Alaska 99811

RE: Seriate Bill 508
Dear Senator Eliason:

I have already called your office and expressed my serious concern about
passing Senate Bill 508.

I hope your aide communicated my thoughts to you.

The other day i heard some comments that concerned me. These comments were
made to Dr. M Thael James that indicated the State Medical Association and
the orthopedic surgeons of the community were all in favor of this bill.
Nothing could be further from the truth. It concerns me when bad information
is being bandied about and an orthopedic surgeon like myself who called with
serious reservations about the bill may be quoted as being in favor of it.

Disability, permanent loss of function and whether or not a patient has

reached a stable clinical state are all M.D. decisions. Granted, anyone
can be trained to measure movements of parts of the body and vrecord them
on a sheet of paper. However, it takes years or training, knowledge and

significant experience to be able to make a clinical diagnosis of disability
or impairment.

Daily 1 have patients in my office claiming disability whoare not in the
least bit disabled. However, a physical therapist, an occupational therapist
or other paramedical personnel could easily be misled 1into writing up
disability limitations wnicli would be wrong.

I am riot sure what the problem is that this bill 1is meant to fix. I have
been told by your aide that it appears to be the insurance companies are
interested in it because there 1is a backlog of disability ratings that need
to be done. That was the first | ever heard about that. If that is the
case there are many other ways to solve that problem without going the route
of this bil 1.
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1 strongly oppose the bill and 1| feel that if it is passed it will lead to
major difficulties in the medical administration of disability claims.

Sincerely

Declan R. Nolan, M.D.

DRN:bj
cc to: Michael James, M.D.
Alaska State Medical Society



MARJORIET.UNDER,M.A,,C.R.C.
Vocational Rehabilitation Counselor

] SERVICES

8445 Jupiter Drive
Anchorage, Alaska 99507
(907) 346-2474

March 3, 1990

Senator Eliason, Chairman

Senate Labor and Commerce Committee
State of Alaska

Juneau, Alaska

Dear Senator Eliason:

I love Dr. Seuss books because they contain so much truth about
human nature. One of my favorite books 1is Yurtle, the Turtle.
Remember that he was the turtle king who decided he could expand
his kingdom to the <clouds, the mountains and the trees by
standing on the backs of more and more turtles. But it only took
one little turtle, a turtle named Mack, to step out of the bottom
of the pack and topple Yurtle.

Some of the parts of SB 508 remind me of this story. SB 508 heaps
more restrictions and legislation on the backs of rehabilitation
counselors in the workers7 compensation system. | want you to be
aware that SB 508 1is seeking to control an estimated maximum of
$148,000 spent in FY 789 on vocational rehabilitation counseling
fees for injured workers. This expense (which 1is probably greatly
exaggerated) represents less than .1% of the $150,000,000 in
premiums collected from Alaskan employers during this period.

During FY <89, 289 injured workers out of 10,193 time loss claims
requested re-employment eligibility evaluations. The Workersvz
Compensation Board referred out 83 workers for these evaluations.
Eventually 6 1injured workers out of 10,193 time loss <claims
received plans for retraining. This embarrassingly low number of
rehabilitation recipients, not the further restriction of the
high estimate of $148,000 paid rehabilitation counselors, 1is the
real issue that should be examined by this committee.

This focus on rehabilitation fees 1is an attempt to control the
professional opinions of rehabilitation counselors and to make
the law even more exclusionary than it already 1is. Putting the
focus on rehabilitation counselors takes it off the difficulties
injured workers have in getting served in the workersvz
compensation system with retraining and other services related to
vocational rehabilitation.



| believe whoever drafted the legislation regarding
rehabilitation fees may be so far up on the turtle pack that he
or she 1is simply out of touch with what 1is really going on. As a
vocational rehabilitation counselor, 1 gladly volunteer to be one
of the first to step out of the pack to try and topple any
provisions in this bill which make rehabilitation harder for

injured workers to get.

Since you are guarding State expenditures, you need to be aware
that if the retraining obligation of Alaskan employers to injured
workers is not met within the workers®™ compensation systenm,
support for these people will be met by a public system, ie.
public assistance, the VA, Social Security, etc. You may wish to
remedy this problem in this bill.

Thank vyou for 1looking more carefully at the provision of the
bill limiting rehabilitation counselor fees which poses the
danger of <controlling professional opinion with frivolous
challenges of rehabilitation bills for evaluations adverse to
them. Lest you think 1 have a vested economic 1interest in the
outcome of this legislation, 1 want you to know that 1 am happily
employed in a full time job outside the workers®™ <compensation
arena. I participate in vocational rehabilitation performing
eligibility evaluations at the request of the workers"®
compensation board. I have, to date, received since July 's88 a
total of six referrals- hardly a way to "get rich."

Yours truly,

M, e e JRC
Vocational Rehabilitation Counselor



TESTIMONY ON SB 508

DR. JAMES: I don"t believe that anybody in the medical
community has signed off on this. As far as | know, none
of the orthopedic community has. In fact they were quite
surprised when they heard about this about a week or two
weeks ago. I spoke with Pat Clanolen, Tom Bashloff and
several others and they were surprised, and some of them
were going to write letters. I don"t know if you have
recieved them or not, but they didn"t believe it was an
appropriate thing to do. So | don"t think you have any
consenese here at all in it regarding the medical community

MARY PIERCE: Contrary to what Dr. James just said, we did
talk to the Alaska State Medical Association and the
Division of Workers®™ Compensation specifically attended a
meeting and talked to the orthopedic community and they
were 1in concurrence with that. At least the information
that we received and agreed that these people were
perfectly qualified to do impairment ratings, and in fact
encouraged us because they are - there feeling was that
they were kind of bombarded with paper work and certainly
this was something that could be done by somebody else to
speed along the process.
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Bob Sullivan, Legislative Committee Chair,
of the National Association of Rehabilitation
Professionals in the Private Sector called.

He asked that all committee members be made
aware that he supports SB 508, except the
section regulating fees for a rehabilitation
specialist - as this is prejudicial.
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MARJORIET.LINDER,M.A.,C.R.C.
Vocational Rehabilitation Counselor

| servicEs

8445 Jupiter Drive
Anchorage, Alaska 99507
(907) 346-2474

April 23, 1990

Senate Labor and Commerce Committee
State House
Juneau, Alaska

Dear Members of the Senate Labor and Commerce Committee:

Yesterday, we as a nation and world celebrated "Earth Day." We
learned, among other things, that styrofoam cups are not
biodegradable, that they last for thousands of years in their
existing form.

Well, 1 want you to know that injured workers without vocational
rehabilitation do not change either. They, too, exist somewhere,
possibly out of the sight of their 1insured, 1insurance adjustor,
attorney, would be rehabilitation counselor, and the Alaska
Workers* Compensation Board, but they live on....sometimes
limping through 1life on a public system. The perception that
their disability -ends when they are paid their small green
poltice is as flawed as the perception that vocational
rehabilitation is the cause of our expensive workers*®
compensation system. They go elsewhere and it"s often under the
trash heap.

To give you some statistics: Approximately 10,100 workers were
injured in FY "89. During that period of time, approximately 290
workers requested re-employment services monitored by the Alaska
Workers* Compensation Board. Approximately 80 <c¢f those 290
workers who requested the benefit were allowed eligibility
evaluations for the benefit. Six out of 10,100 workers got plans
written for them.

The perception that vocational rehabilitation is still the
culprit whose fees and practices need to be monitored like some
red tide ready to carry away employers with extra expenses still
exists. Despite the fact that the numbers of people being
delivered vocational rehabilitation has been reduced over 90%,
vocational rehabilitation 1is still being blamed for the high
costs of workers®™ compensation employers are paying for.



The reality is that some other entity is getting rich for despite
these statistics, insurance premiums paid by Alaskan employers
were on the average vreduced by only 4%. | believe the self—
insureds have had a better experience in their reductions.

What all this means 1is that the 1insurance 1industry has merely
transferred 1its vresponsibility to the public sector and 1is
charging employers almost the same as it always did. Under the
guise of "helping small employers” and employees, insurance
companies are seeking further immunity from responsibility. By
cracking down on rehabilitation fees, they are seeking to make
the system exclude injured workers even more than it already does
from benefits owed them under the act.

I hope this shameful statistic of 6 recipients of vocational
rehabilitation in FY "89 will raise your consciousness about the
real truth about the Jlack of response to injured workers.
Obviously, the fear of high fees by vocational rehabilitation
providers does not match the reality. If in 1989, all six persons
received $4000 worth of vocational rehabilitation counseling and
all 83 people who were provided eligibility evaluations cost in
rehabilitation fees an average of $1500 a piece (which is about
average), a total of $148,000 1in rehabilitation fees would have
been spent on injured workers. In a $150,000,000 system, that
computes to less than one/tenth of one percent of the amount
spent by employers each year on workers* compensation. Therefore,
I question where the other 99.9% of the money 1is going, why
employers have not experienced more vrelief, and why injured
workers have received such frugal benefits.

Thank you for considering these things.

Yours truly,

Marjorie T. Linder, M.A., CRC



April 24, 1990

The Honorable Dick Eliason
alaska State Legislature
P.0. Box V

Juneau, AK 99811

Reference: CSSBSOS
Dear Senator Eliason:

The Labor/Management Ad Hoc Committee on Workers® Compensation would
like to take this opportunity to clarify our intent in adding occupational and
physical therapists "as additional persons capable of performing impairment
rafings.

First, | would like to emphasize that occupational and physical therapists arc
_bemg added in addition to physicians,  Our intent is not fo replace physicians
in doing these ratings, but to increase the employee's option of individuals
capable ‘to do them.” In most cases, physicians would continue to perform
impairment  ratings.

This problem arose because wc were confronted with evidence of employees
not receiving compensation because their treating physician did not perform
a timely rating. Wc felt this was unfair to the employee. All our research lead
us to “conclude that the employee would have a competent alternative with
occupational or physical therapists performing their impairment rating.

Our main intent was to expedite the process. A peripheral benefit could be a
cost savings to employers if the employee chooses to utilize an occupational or
physical ‘therapist.

Wc also were concerned with limiting the occupational anti ph%sical therapists

to only those ratings for which they were qualified.  Wc, therefore, added
wording to limit them to ratings in which they had professional expertise.

Sincerely,



National Association of Rehabilitation Professionals
in the Private Sector - Alaska Chapter (NARPPS)
P. 0. Box 240654
Anchorage, AK 99524-0654

April 10, 1990

Senator Dick Eliason
State Senate

P.0O. Box V

Juneau, Alaska 99811

Dear Senator Eliason:

Is statutory Tfairness important? Do you endorse State
agencies replacing private industry? The Workers""
Compensation Act (AS23.30) was changed recently to save
money. The result |Is unfair. Benefits usually provided
under Insurance polleys have been severely restricted. Now
claimants must request state agencies for service. Public
sector expenses are Increasing. Where are the savings? If
total costs are analyzed there are few savings. The payors
have simply become public rather than private. Private
sector savings should not come from private responsibilities
being assumed by public offices. Despite reduced service
responsibility and increased requests for state funded
service. Workers *Compensation (W/C) premiums have not been
reduced. Where are the savings?

When you send postti . papers to your constituency, include
a survey. Are they satisfied with W/C benefits? Do they
know what their benefits are? If rehabilitation services
have been used, who provided the services? Private sector
specialists or state Vocational Rehabilitation (DVR)
counselors? Do you know injured workers can request DVR
services at state expense when, or if, they are denied
insurance rehabilitation benefits? IT they are not denied,
do you know they can still settle their W/C claim and then
receive state funded services? Should state funded services
replace W/C rehabilitation benefits? As a fiscally
responsible elected official, do you support this? In July
1982 the W/C act was rewritten 1in part to reduce industrial
rehabilitation benefits provided by the state. The July
1988 changes result in W/C claimants T application to DVR.
The pendulum has swung full cycle.

Please request data from DVR. How many DVR clients were
industrially injured after July 1, 1988? How many have
applied? How many were eligible? How much DVR money is
spent evaluating and serving handicapped injured workers?
Is DVR money spent on services which should be paid by W/C?
Although DVR-s client information |Is protected, their data
can be presented confidentially. Ask them to do this.



Workers®- Compensation Revisions

Ask Public Assistance (PA) and Unemployment Insurance (Ul)
the extent to which workers receive PA or Ul after 1loosing
jobs due to Industrial 1injuries? Does PA or Ul track this
kind of data? Does PA or Ul support workers whose support
should come from W/C? Are you aware that injured workers
who receive 9 months or more of W/C loose their Ul benefits?
Why 1is that?

Ob-taln names arid AWCB file numbers of workers injured since
JO1ly 1, 1988. Ask for injury dates, dates of rehabilitation
evaluation requests and dates referred for an evaluation.
How many workers with 90 or more days of time loss have not
been referred for a rehab evaluation? This information |Is
not confidential. Please publish the data you discover.

Prior to the 1988 workers compensation revisions, biased and
incomplete information was circulated by special interest

groups. Legislation based on biased, incomplete information
is ineffective and usually must be redone or modified. Have
you received complaints about the new act? Were those who

complained involved with promoting the changes that went
into effect on July 1, 1988? What do your constituents say?
Have you been asked to re-do or modify AS23.30 which went
into effect only eighteen months ago? Why 1is that?

Large amounts of money are exchanged in the W/C systenm.
Both management and labor can show enormous losses.
Therefore, despite revisions in 1988, pressure for change
continues. On one hand, finger pointing occurs, alleging
inadequacies or |Inefficiencies of one or more parties,
Meanwhile, the other hand waves biased and inaccurate data.

Scapegoated groups rarely have an opportunity to defend
themselves or meaningfully contribute to the change process.
Public hearings are ventilation exercises which do not
influence proposed legislation. Private hearings are mere
effective. Power brokers transmute their interests into
legislative change privately, outside the public hearing
process. The resulting change often produces transplanted
advantage, not fairness. The revised W/C statute offers
advantages to some but fairness to none. If a law is not
fair, dissatisfaction persists. Finger pointing continues.
Pressure for change increases. As discontent grows, who is
held accountable? It is usually not those who wrote or
promotec a bad law. The change promoters often protest
loudest. The same scaceaoatea groups are found at the end
of the pointing fingers. Pointing 1Is little help. Everyone
can make a better good faith effort to improve things.
Improving the system 1is not the same as changing Iit.



Workers®® Compensation Revisions

Major efforts have been made to define and clarify workers
compensation benefits. Why are similar efforts not made to
prevent injuries? Why are employers not offerred incentives
to re-employ injured workers? Insurance carriers assume
risk on behalf of employers who may or may not comply with

safety or OSHA standards. What compel Is compliance? Most
responsible employers have Internal safety provisions, but
safety regulations are often unenforced. What do

irresponsible employers do? Who are they? Are they held
accountable? ITf OSHA finds an employer accountable and then
fines them for conditions which resulted in Injuries,

injured workers do not receive compensation from the fine.

By law, employers must purchase W/C 1insurance. Money used
to buy 1insurance 1is not available to make the workplace
safe. Injury exposure 1is sold to the insurance carrier!
"Don/t see me about your injury, |1 sold your problem to my
carrier.” Of course 1insurance carriers are worried about
expense. They pay enormous no fault costs resulting from
conditions they do net control. Of course Injured workers
worry about benefits. ney must live with unfair provisions
if they get hurt. Where are legislation and incentives for
promoting safe working conditions? IT the central Issue
remains cost containment, then advantages will simply be
moved from one source of expense to another. Fairness and
loss prevention should be the central Issues, not limitation
or expansion of benefits.

Workers® <compensation 1is a no fault quid pro quo: 1in return
for specific benefits paid by management, workers give up
rights to sue for damages. Benefits include compensation,
medical treatment, vocational rehabilitation, if needed, and
payment of a worker®"s attorney if benefits are disputed.
Benefits may be recommended or critiqued by a committee:

i.e. the Workers™™ Compensation Committee of Alaska (WCCA).
The committee meets to debate the provisions and propose
changes. The process 1is very political. The debate is
usually about expense, not safety or fairness. As a result
of the debate workers still have lost the right to sue. The
only change 1is the level of benefits they will receive in
return for having lost the right to sue. What the worker
exchanges 1in the quid pro quo remains the same. What he
receives in return changes. Workers cannot change what they
offer, employers can. Is the exchange fair?

Benefits cannot be unlimited. Exploitation must be
eliminated. Ensuring specific, fair benefits and preventing
benefit exploitation is difficult. Both management and
labor can do more to prevent losses and mitigate damages.
But losses will periodically and unavoidably occur.
Therefore, 1in response to unavoidable losses, the system



Workers > Compensation Revisions

must be fair. Fairness should be more important to
management and labor than to vendors. But it is vendors who
usually discuss the fairness issue. It is vendors who
provide services under the fairness provisions or lack
thereof. It is vendors who are accused of unfairness when
unfair legislative provisions are followed. Is it fair that

risk for work injuries 1is sold to carriers who have no
control over the safety of working conditions? Is it fair
that some W/"C premiums match employer payroll? Is it fair
td. seduce workers to seek public rehab services when W/C
premiums have been paid to support private sector services?
Is it fair to place publicly funded services 1in competition
with similar private sector services? Is it fair to set
compensation rates that force Injured workers to loose their
homes or Jleave the state? Is it fair that uncontrolled,
unsafe working conditions result 1in large losses for both
carriers and workers? Obviously these are rhetorical
questions. When the work place 1is safe and benefits fair,
expenses will come down.

Are you aware of a political action committee known as
Professional Rehabilitation Organization (PRO)? PRO

advocates for injured workers. Please respond to their
recent questionnaire and become 1involved in effecting
positive change. Seek data from several sources to obtain a

full picture of the dynamics behind W/C issues. Most
sources have an agenda, so contact as many sources as

possible. These are net simple, linear 1issues. Surface,
single-source data will not give you a picture of the
underlying dynamics. Effective legislation must address
underlying dynamics rather than symptomatic Issues. Obtain

information that clarifies the underlying dynamics.
Effective legislation is the foundation for stable and
effective services. The reverse is also true. Are services
stable and effective?

Give this 1issue the attention it requires. We would be
happy to be of assistance. I look forward to your response.

cc: Members. House of Representatives
Members, Senate
Keith Anderson. Director, DVR
Acting Director, AWCB

JCD:st



7ho Renaissance Tower
801 K Street, Suite 912

AMERICAN INSURANCE ASSOCIATION Sacramento, California 958 M
(910) 4427617

WESTERN REGIONAL OFFICE (016) 442 0178 FAX

April 9, 1990

Senator Richard 1. Eliason
Alaska State Legislature
P.0. Box V (MS 3100)
Juneau, Alaska 99811

Dear Dick:

I was delighted to have the opportunity to see you during
my recent visit to Juneau. One of the things | miss most now
that 1 live outside Alaska is the opportunity to visit and talk
with you and others who continue to work toward enhancing the
economic climate. During my next visit, | sincerely hope that
time will permit us to spend more time discussing economic and
political issues.

As | mentioned 1in our brief visit, the Association |1
represent is seeking an amendment to the current law which
would overturn the Alaska Supreme Court decision in Van Biene
v. ERA Helicopters because we believe that decision has
adversely affected work-place safety. We deeply appreciate
your 1interest in and support for this vital legislation. We
are particularly appreciative of the leadership you have taken
in protecting the intent of encouraging safety in the work
place which this bill was designed to foster. We understand SB
508 1is currently in the Senate Labor and Commerce Committee and
no further hearings are scheduled at this time. It is my hope
that with your continued leadership, this vital legislation
will pass this session. In the interim, should you have any
questions concerning this or any other 1insurance related
legislation, | hope you will feel free to call on me or our
local counsel, Bob Blasco of Robertson, Monagle & Eastaugh, at
277-6693.

Again, it was good to see you again and | look forward to
a longer visit with you during my next trip.

ROBERT J.VAIRO DEAN R. O'HARE ROBERT J. HAUGH WILLIAM E. BUCKLEY ROBERT E. VAGLEY
CHAIRMAN CHAIRMAN ELECT VICE CHAIRMAN VICE CHAIRMAN PRESIDENT



REHABILITATION MEDICINE ASSOCIATES, PC. J. MICHAEL JAMES, M.D
ROBERT FU, M.D.
2/J01E /12nd AVENUE, SUITE 304 ANCHORAGF Al .ASKAWOR MORRIS R. HORNING, M.D.

(907) 563-8076 TAX (907) 563-7654 iwnoMAU'S am?sicam nfjAROOT
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29 March 1990

Senator Richard Eliason
P. 0. Box V
Juneau, Alaska 99811

RE: Senate Bill 508
Dear Senator Eliason:

I recently had the opportunity to review the modifications of
Senate Bill 508 specifically regarding the utilization of physical
therapists and occupational therapists to determine physical
impairment ratings as v/ell as determine when a person is physically
impaired to the degree which would require rehabilitation efforts
or the lack of that physical 1impairment.

I do not believe that the "licensed physical therapist and
occupational therapist"” have the background or depth of knowledge
to make an appropriate judgement with regard to the probability of
permanent impairment and; more importantly, the degree of physical
impairment which 1is what this bill would allow them to do. We
have a difficult enough time educating physicians in this 1issue,
because in a large number of patients this is extremely complex,
let alone try to educate a group of people whose depth as well as
breadth of knowledge is limited.

I feel this is "poor medicine” as well as poor public policy.

cy: Senator Jan Faiks
Representative Curt Menard
Representative Mike Navarre
Representative Dave Donley
Representative Ron Larson
Representative Virginia Collins



Thomas D, Armstrong
6430 East 9th Avenue

Anchorage, Alaska 99504

TESTIMONY SE 533 4/23/90

Mr. Chairman members of the committee - For the Record

my name is Thomas Armstrong, | am a resident of Anchorage and
have been a resident of Alaska since 1947. I am a member of the
International Brotherhood of Operating Engineers, Local 302. |

have been a member of 302 for over 25 years.

During the committee hearings in House Labor and Commerce
committee members said that they wished that they could hear from

rank and file construction workers.

I support SB 533 and | am sure that all the men 1 work with

support SB533.

It has only been in the last 6 years that members of our union
have jjeen without contractor provided camns. We were encouraged
to delete this requirement for requiring camps from our labor
agreements so that the union contractors we work for could be
competitive with the non-union contractors who do not and have

never provided camp living for their construction crews.



Page 2

I guess the requi :ement for contractor provided camps 1is just a
form of per diem for construction crews very similar to what most

other employees receive when they must work away from home to

earn a living.

It seems to me that the primary concern ought to be for the
health and welfare of the men and women who must work at remote
sites. There are currently a wide range of conditions that

construction workers away from home are experiencing.

Some contractors provide nothing and workers pitch tents in old
gravel pits. Some contractors provide a place to park a pickup
and camper and nothing else, some contractors provide a generator
for electricity and hoses with water. Very few of the contractors

provide dump sites for human waste and grey water.

I think it is unfair for those of us who work out of town to have
buy a camper, motorhome or trailer as a condition of employment.

Some of us cannot afford to buy a temporary shelter.

This bill treats non-union and union construction workers alike.
Contractors would be required to provide a camp which would be
another item included in their bid documents. My understanding
is the Federal Highway Administration does not have a problenm

with contractor provided camps as part of bid document.



Page 3

I have a memo from DOT that Representative Hanley requested for
me last summer about per diem costs for DOT. I would like submit

this memo for the record.

Thank you for the opportunity to testify on this bill and 7. urge

youi. support of this bill.

Enclosure
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DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES P.0. BOX Z
JUNEAU, ALASKA 59811-2500
PHONE (907) 46511

DIVISION OF MANAGEMENT AND FINANCE !
(COMPTROLLER)

August 11, 1989

The Honorable Alyce Hanlev
3111 "C"™ Street, Suite 410
Anchorage, AK 99503

ATTN: Ms. Shirley Armstrong

Dear Representative Hanley:

You recently inquired as to the total amount of per diem paid,
during fiscal year 1989, by the Department of Transportation and
Public Facilities. The amounts shown below cover the operations
of International Airport System, Alaska Marine Highways,
maintenance and operations of highways, airports and certain
state buildings, and the capital construction program.

Per Diem Costs FY 1989

Classified Exempt/PX
Employees Employees Total Cost
$2,775,798 $ 57,897 $2,833,695
Please call if you have questions or need additional information.

SLncerely,

m

Robert [p. Bartholomew
Director

cc: Margene DeSmet, Finance Officer, Management and Finance
Catherine McHugh, Legislative Liaison, Commissioner"s Office

25A-T67LH



DEPARTMENT OF TRANSPORTATION ANI) PUBLIC FACILITIES

STEVE COWPER, GOVERNOR

DIVISION OF MANAGEMENT AND FINANCE
(COMPTROLLER)

The Honorable Alyce Hanley
3111 "C"™ Street, Suite 410
Anchorage, AK 99503

Ms.

ATTN: Shirley Armstrong

Dear Representative Hanley:

inquired as to the
during fiscal year 1989, by the
Public Facilities. The amounts
of International Airport Systenm,

You recently

maintenance and operations of highways,
and the capitrl

state buildings,

Per Diem Costs FY 1989

P.0. BOX Z
JUNEAU, ALASKA 991)11-2500
PHONE: (907) 466-3011
August 11, 1909
total amount of per ciiem paid,

Department of Transportation and
shown below cover the operations
Alaska Marine Highways,
airports and certain
construction program.

Classified Exempt/PX
Employees Employees Total Cost
$2,775,798 $ 57,897 $2,833,595

Please call

Margene DeSmet,
Catherine McHugh,

Cc:

25A-T67LH

if you have questions or need additional

Finance Officer,
Legislative Liaison,

information.

Director

Management and Finance
Commissioner®"s Office
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NOTICE: ~ This opinion is subject to fonrai correction before
publication m the Pacific Resorter. Readers are requested

to bring typoPraphwaI or other formal errors to the atten-
tion of the Clerk of the Appellate Courts, 203 K Street, An-. ,
chcrace, Alaska 09501, in order that corrections iray be trade
prior to permanent pubiicaticn.

THE SUPREME COURT OF THE STATE OF ALASKA

HOLLIS VAN 3IENE, Personal

Representative of the Estate File No. S-2571
of Michael 3nan Van Biene, 3AN-37-3195 Civil
and STANLEY THOMSON, Personal

Representative of the Estate C?1lalCN

of Stanley Mark Thomson,
Appellants,

ERA HELICOPTERS, INC.;
EMPLOYERS INSURANCE OF WAUSAU;

ROWAN COMPANIES, INC.: [No. 3485 - August 18, 1989]
INTERCONTINENTAL DYNAMICS

CORPORATION; GATES LEARIET,

Appellees.

i)peal from the Superior Court of the State of
aska, Third Judicial District, Anchorage, J.
ustin Ripley, Judge.

Appearances: Robert H. Wagstaff, Walgstaff,
Pope & Clocksin, Anchorage, for A&Jpe lants.
Clark Reed Nichols, Perkins, Coie, nchorage,
for Appellees.

Before: Matthews, Thief Justice, Rabinowitz,
Burke, Compton and Moore, Justices.

MOORE, Justice.



X. INTRODUCTION

This appeal arises out of litigation by th
taces of two airline pilots who died in an airplane crash
while employed by ERA Helicopters, Inc. (ERA). The estates
seek recovery against ERA for the intentional tort of
“overworking" the two deceased pilots and against Employers
Insurance of WAUSAU (WAUSAU), ERA'S workers' compensation
carrier, for its negligence in the inspection, certifi-
cation, authorisation, and approval of ERA'S working condi-
tions.

For the reasons set forth below, we affirm the
triai court's dismissal of the claims against ERA and the
ciains against the "Doe defendants." We reverse the trial

court's dismissal of the claims against WAUSAU.

I, FACTS AMD PROCEEDINGS

Stanley Thomson and Michael Van Biene were pilots

employed by ERA. At 2:00 a.m. on August 20, 1985, ERA

dispatched them to fly a Learjet to Gulkana, Alaska. By

completing this mission, Thomson and Van Biene would

necessarily violate the Federal Aviation Administration's

(FAA) flight time and duty regulations. The Learjet crashed

on approach to the Gulkana airport, killing both pilots.
WAUSAU paid compensation for the pilots' deaths.

utuyv



In the investigation of the accident, other ERA
pilots told the National Transportation Safety Board (NTSB)
of lengthy on-duty periods and exhausting flight schedules.
Three captains reported SRA's disapproval of pilots’
refusals to fly because they were fatigued. One captain

believed that ERA intentionally overworked its pilots co

increase its profits,
On September 14, 1987, the estates filed their

Second Amended Complaint alleging negligence against WAUSAU
in their inspection, certification, authorization, and ap-
proval of ERA's working conditions. The complaint made the

following allegations against ERA:

On or abhout Au%ust 20, 1985, at (0238
AXDT, Stanley Thomson and Michael Van
Biene were Captain and First Officer of
Learjet N455JA which was dispatched by
defendants ERA, Jet Alaska, and ROWAN
for a night flight to Gulkana, Alaska.
The mission dispatch was accomplished
without obtaining current weather infor-
mation and would necessarily exceed the
flight time and duty requirements of
Plaintiffs, and the aircraft was over-
weight for appropriate landing. The
dispatch of the aircraft under the con-
ditrons described and ?n/_en_the preced-
ing flying time of Plaintiffs without
rest or sIeei)., constitutes negligence
and gross negligence.

The estates contended at oral argument before the trial
judge, and on appeal, that this language alleges an
“intentional tort of dispatching [the deceased pilots] for a

night flight . . . without adequate rest or sleep." ERA

3485



argues chat the complaint only alleges negligence against it
as an emclover, and that therefore, the claim is barred by
the exclusivity  provision of  the  Alaska  Workers'
Compensation Act, AS 23.30.055.

'‘The estates argue that WAUSAU is a separate legal
entity iron the employer ar.d thus may be sued for its own
negligence as a third party pursuant tc AS 23.30.C15(a!. In
response, WAUSAU argues that the exclusivity doctr«ine also
protects it from such a negligence claim and that regardless
of any immunity protection, WAUSAU did not owe a duty to the
decedents to inspect, certify, authorize or approve £RA'S
working conditions.

The superior court granted ERA and WAUSAULs mo-
tions tz dismiss under Civil Rule 12(b)(6) on the ground
that the Alaska Workers' Compensation Act provides the work-
ers’ exclusive remedy against an employer or its compensa-

tion insurer. The estates appeal.

[11. DISCUSSION
A. Did the Court Err in Dismissin% the Estates’ Claims
Against ERA under Civil Rule 12( )(8) Instead of Treat-
ing It as One for Summary Judgment Under Civil Rule 567
The estates argue that the trial judge should have
treated ERA'S motion to dismiss as one for summary judgment

hecause ERA submitted affidavits and the court did not

7
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expressly or affirmatively rule that it was not considering
this evidence outside the pleadings.

Civil Rule 12(b) states that when "matters outside
the pleading are presented to and not excluded by the court.
the motion shall he treated as one for summary judgment and
disposed of as provided by P.uie 56." When material outside
the pleadings is presented to the ‘rial court, a motion to
dismiss "is automatically converted into one for summary
judgment wunless the court ‘affirmatively' and ‘expressly’
rules that it is not considering evidence outside of the
pleadings." Adkins v. Nabors Alaska Dril ina. Inc.. 609
P.2d 15, 21 n.Il (Alaska 1990).

From our review of the remarks of the judge ar.d
counsel durinc oral arcument, we conclude that Judge Riplev
expressed hisintention not to rely on the affidavits when
granting the motion to dismiss. Consequently, the court
correctly dismissed the claims under Rule 12(b)(6) rather
than Rule b6.

3. Did the Court Err in Holding that the Estates' Claim
Against ERA Was Barred bv the Exclusivity Doctrine of
AS 23.30.055?
1) Standard of Review
"A motion to dismiss for failure to state a claim
is viewed with disfavor and should rarely ne granted.”

Mattir.olv v. Sheldon Jackson College, 743 P.2d 355, 359

3135



(Alaska 1987) (citing Knight v. American Guard & Alert.
Inc., 714 P.2d 788, 791 (Alaska 1986)1. "In determining the
sufficiency of the stated claim it is enough that the com-
plaint set forth allegations of fact consistent with and ap-
propriate to some enforceable cause of action." Linck v.
Barokas & Martin, 667 P.2d 171, 173 (Alaska 1983). The
court "is under a duty to examine the complaint to determine
if the allegations provide for relief on any possible

theory." Mattinalv, 743 P.2d at 359 (emphasis deleted).

2) Application of Exclusivity Doctrine to Intentional
Torts or the Employer

Under AS 23.30.055, the liability of an employer
under the Workers' Compensation Act "is exclusive and in
place of all other liability of the employer and any fellow
employee to the employee, the employee's legal representa-
tive, hushand or wife, parents, dependents, next of kin, and
anyone otherwise entitled to recover damages from the em-
ployer or fellow employee." See Wright v. Action Vendinc
Co., Inc., 544 P.2d 82, 85 (Alaska 1975).

INElliott v. Brown, 569 P.2d 1323 (Alaska 1977),
we recognized an exception to the exclusivity doctrine in
cases of intentional torts committed by a fellow employee or
employer. We found that the socially beneficial purposes of
the workers' compensation law "would not be furthered by al-

lowing a person who commits an intentional tort to use the
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compensation law as a shield against liability." Id. at
1327. The ccuct concluded that the fellow employee's as-
sault or. the worker fell outside the purview of the acciden-
tal injuries covered by the act. The worker was therefore
permitted to pursue a comir.on-law tort action against the
fellow employee.*  Similarly, in Stafford v. Westchester
Fire Insurance Co., 526 P.2d 37, 43 n.29 (Alaska 19-4),
overruled on other grounds, 556 P.2d 525 (Alaska 1976), we
noted that:

In suits for other intentional torts

committed by the employer, recovery is

permitted on the theory "that the harm is

not accidental and therefore not covered

bg the act. A stiff burden is placed on

the employee to demonstrate intent to

harm by the employer, or in some cases

by his agents.

The estates argue that the trial court erred in
dismissing their claims against ERA since they allege an in-
tentional tort which is not barred by the exclusivity doc-
trine. ERA argues that the complaint fails to allege an in-
tentional tort by ERA.

The estates' Second Amended Complaint alleges that

ERA violated a number of FAA regulations and that "given the

The Elliott court, however, held

1.
corporate employer was not liable in tort on a theory of
respondeat superior for the intentional tort of " its
supervisor. 569 P.2d at 1325-26.
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preceding flying time of Plaintiffs without rest or sleep,
[dispatching the flight] constitute(d] negligence and gross
negligence." (Emphasis added). Paragraph IX generally

alleges:

Defendants' actions as described and in
other particulars as to be shown at tri-
al constitute wilful misconduct and were
jointly and separately negligent, gross,
and wanton.

*

The estates contend  that the complaint alleges an
intentional tort of dispatching the deceased pilots for a
night flight witnout adequate rest or sieep.

We conclude that these allegations fail to consti-

tute the type of intentional tortactionable outsidethe
workers' compensation system. Liberally construed, the
facts alleged fail to make out an intentional tort. At

best, the complaint alleges gross negligence or wilful and
knowing violation of FAA regulations.
The vast majority of courts have held that such

allegations do not constitute an intentional act allowing

suit outside of the workers'" compensation act. As Professor

Larson notes:

Since the legal justification for the
common-law action "is the nonaccidental
character of the injura/ from the defen-
dant emf).lo er's standpoint, the com-
mon-law lia |I|t}/ of the employer can-
not, under the almost unanimous rule, be
stretched to include accidental injuries
caused by the gross, wanton, wilful, de-
liberate, intentional, reckless, culpa-
ble, or malicious negligence, breach of
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statute, or other misconduct of the em-
ployer short cf genuine intentional in-
jur

Even if the aIIegIed conduct goes

beyond aggravated negligence, and in-

cludes such elements as knowingly per-

mitting a hazardous woark condrtion to

exist, knowingly ordenndg claimant to
an

perform an extremely dangerous job,

wilfully failing to furnish a safe place

to work, or even wilfully and un_Iawfu_IIY

violating a safety statute, this stil

falls short of “the kind of actual

intention to injure that robs the injury

of accidental character.
2A A. Larson, Larson Workmen's Compensation § 68.13, at 13-9
to -26 (1983 & Supp. 1985) (footnotes omitted).

In Stafford we recognized this majority rule. As
the court explained, suits for intentional torts have bheen
permitted on the grounds that the harm is not accidental but
"(a) stiff burden is placed on the employee to demonstrate
intent to harm by the employer, or in some cases by his
agents." 526 P.2d at 43 n.29.

Even under a liberal interpretation of the allega-
tions made by the complaint, the estates fail to allege an
intent to harm the pilots so as to overcome the exclusivity
provision of the act. In conclusion, we affirm the trial

court’s dismissal of the claims against ERA under Rule

12(b) (6) .
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C. Did the Court Err in Holding that the Exclusivity Doc-
trine Contained in AS 23.30.055 3ars a Negligence Ac-
tion Against the Employer's Workers' Compensation Car-
rier, WAUSAU?

The estates argue that WAUSAU is a separate legal
entity from the employer and thus may be sued for its own
negligence as a third party pursuant to AS 23.30.015(a). In
response, WAUSAU argues that the exclusivity doctrine
protects it from such a negligence claim.

The issue of whether a workers' compensation car-
rier can be sued for it3 own negligence in inspecting the
employer's workplace is a question of first impression in
Alaska. Thi3 court considered a related but distinctly dif-
ferent issue in Stafford. The court considered whether an
employee was barred from suing his or her employer's
compensation carrier for intentional torts. Stafford had
alleged that the carrier wilfully and maliciously withheld
compensation benefits resulting in infliction of emotional
distress. The court concluded that “(ujnaer our
compensation act the carrier is considered a separate entity
from the employer." 526 P.2d at 42. The court, however,
then noted:

Stafford recognizes thct the principle

of subrogation may be ’.til zed to con-

clude that the carrier derives immunity

icom the exclusive remedy provisions in

a damage action brought by the employee.

However, Stafford argues that this immu-

nity should not exfend to intentional

torts. This is supported by the
decision of the Supreme Court of

oo 3185



Id.

California in Unruh v. Truck Insurance
Exchance, in WHTcn suit for an
intentional tort by an injured employee
against her employer's  compensation
carrier was allowed.

(footnote omitted). After discussing the reasoning in
Truck Insurance Exchange, 498 P.2d 1063 (Cal.

Unruh v.
1972), the court concluded:

~We believe that AS 23.30.155 was
envisioned by Alaska's legislature to
cover situations where the employer or
carrier negligently, or wilfully, failed
to make trmely compensation ‘payments,
but that this “section was not intended
to operate as the exclusive remedy for
all “intentional wrongdoings. In so
holding we adopt the reasoning of Unruh.
In circumstances where there 15 tortious
conduct that goes hbeyond the bounds of
untimely payments, the immunity from
suit provided by the Workmen's
Compensation Act is lost. Normally the
carrier must investigate claims in order
that the compensation scheme of payments
for actual injuries will be properly
administered. However,  intentional
torts committed in connection with the
investigation of claims and payment
thereof are not to be rotected.
Stafford has alleged that Westchester
did more than delay in making benefit
payments; he has asserted that it
intentionally and maliciously misled him
about his right to compensation and
discouraged him from exercising his
rights, ‘resulting in emotional injury.
We  conclude that Stafford is  not
precluded, by wvirtue of AS 23.30.155,
from a trial on the merits of his
claims.

526 P.2d at 43-44.
We conclude that the Stafford court did not decide

the

issue

in this case: whether the exclusivity provision
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bars suit against an insurance carrier for negligent inspec-
tion of an employer's workplace. First, the court did not
expressly hold that the immunity extends to a carrier.
Rather, the court accepted arauendc that the doctrine of
subrogation micht be utilized to conclude that the carrier
derives immunity from the exclusive remedy provisions.
However, the court held that regardless of whether such
immunity existed, intentional torts committed »in the
investigation of claims and payment thereof were actionable.
ld. at 43-44.

While Stafford relied on the reasoning of .'nruh,
this should not he construed as an acceptance of the Cali-
fornia courts* interpretation of its workersl compensation
scheme since the Alaska scheme differs significantly from
the California scheme.2 Unlike the Alaska scheme, the Cali-
fornia statute explicitly defines "employer" to include "in-
surer." Cal. Lab. Code s 3850(b) (West Supp. 1987). In
Unruh, this identification was held forfeited when the in-
surer stepped outside the proper bounds of an investigation

of the nonmedical facts of the case. 498 P.2d at 1069,

2. Unruh cites two California Court
cases holding that a carrier may not be sued for negligence
in performing work place inspections. 3urns v. State Comp.
Ins. Fund, 71 Cal. Pptr. 326 (Cai. App. 1968); State Cong.
Ins. Fund v. Superior Court Srecedag, 46 Cal. Rptr. 891
(Cal. ApD. 1965).

of
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1073. Because the California statute specifically identi-
fied the insurer with the employer, the court resorted to a
negligence/intentional tort distinction to hold that the in-
surer no longer was the employer's alter ego when it commit-
ted intentional torts.

Other jurisdictions confronting this question of
third-party actions against insurers for alleged negligence
in either safety inspections or medical services have
reached differing results."* These decisions are of limited
value since each state's statutory scheme differs greatly.
We therefore turn to the specific language of the Alaska
Act.

3. For decisions allowing suit against carriers
as third-parties in the absence of express statutory
language, see 3easley v. MacDonald Eno. Co., 249 So. 2d 844
Ala. 1971) Nelson v. Union Wire Rooe Coro., 199 N.E.2d 769
111, 1964) Fabncius v. Montgomery Elevator Co., 121
W.2d 361 (Iowa 1963); Andrews v. Insurance Co. of N. Am.,
230 N.W.2d 371, 374 (M|ch Adda. 1975); Corson V. liberty
Mut. Ins. Co., 265A.2d 315 (N.H. 1970; Rothfuss v. Bakers
Mut.  Ins. Co., 257A.2d 733 (N.J. Super. pGp Div. 1969);
Derosia v. Dure Metal Products Co.. 519 A.2d 601 (Vt. 1986).

=Z A~

~ For decisions proh|b|t|ng suit against an insurer
as a third 8partg see Kifer v. Liberty Mut. Ins. Co., 777
th |r %

F.2d 13258 198T) (Arkansas law); Gerace v. Liberty
Mut. Ins. Co., 264F. upg 95 (D.D.C. 1966); Mustacha 'v.
Liberty Mut. Ins. Co. 68 F. Supp. 390 (D.R.I. 1967),
air'd, 387 F.2d 631 (1st Cir. 1967); Barrette v. Travelers
Ins. 'Co., 246 A.2d 102 (Conn. Super. 1963); Reid v.
Empiovers Mut. Liab. Ins. Co., 319 N.E 2d 769 (111. 1974;;
Flood v. Merchants Mut. Ins. Co., 187 A.2d 320 (Md. 1963);
Matthews v. Liberty Mut. Ins. Co., 238" N.E.2d 348 (Mass.
1968) .
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The Alaska Workers' Compensation Act does not men-
tion an insurer in the exclusivity provision of AS
23.30.055, the definition of employer m AS 23.30.265(13),
or in the third-party suit provision in AS 23.30.015(a). A
“carrier" is defined in AS 23.30.265(5) as "a person author-
ized to insure under  this chapter  and includes
self-insurers." Thus, as noted in Stafford, the Act defines
"employers" and "insurers" as separate, distinct entities.
526 P.2d at 42.

Alaska Statute 23.30.015(i) subrogates an insurer
to all the rights of the employer after the carrier has as-
sumed the payment of compensation. WAUSAU argues that this
provision provides them with the employers' immunity from a
negligence action. Other courts have been hesitant to allow
suit against a carrier due to_the related problem of a
subrogated carrier suing itself.d The concern is that since
the carrier is subrogated to the injured employee's cause of
action against a third-party tortfeasor, "if the carrier can

be a third-party tortfeasor, the carrier will end by suing

D
w

4, See Mustache v. liberty Mut. Ins. Co., 263 F.
pp. 890 (D.R.I.), aff'd. 387 ?.2d 631 (1st Cir. !9 ?);
arski v. Aetna Cas. S Sur. Co., 244 F. Supp. 547 .
h. 1965), aff'd, 372 F.2d 95 (6th Cir. 1967); Schult
ndard Acc. Ins. Co., 125 F. Supp. 411 (E.D. Wash. 195
aho law); Plocc v. Mercnant Mut. Ins. Co., 137 A.2d 3

Md. 1963).

NSO
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itseif”" - an incongruous result that the legislature could
not have intended. 2A A, Larson § 72.95, at 14-321.

However, as Larson points out:

This argument has been rejected on sev-
eral ?yound_s by the courts fincing car-
rier Tiability. One is that the subro-
gation provisions are fJurer procedural
and thus cannot bhe held to modify tne
definition of “employer." Another is
that the subrogation ‘passage "does not
deal with the subject matter" in issue,
which is the queStion wnether the em-
ployee's ccmmon-law right is taken away
from him. The original Smith case in-
voked a sort of dual capacity doctrine,
saying that the carrier was being sued
not as compensation carrier but as an
independent third party. AIl such cases
made short work of the spectre of double
recoverr by pointing out that the carri-
er would or course be entitled to set
off in a judgment against itself as a
tortfeasor the amount of compensation
paid by it as insurance carrier. And
running througn all these opinions was
the thought that this kind of result was
really not all that ﬂreposterous. In-
creasingly ccmir.on is the spectacle of an
insurance carrier acting as compensation
subrogation plaintiff and as defendant
insurer on a third party's automobile
liability risk. Problems of conflict of
terest and of public policy may arise;
t no one worries mucn anymore about
e conceptual problem whether tje car-
er can sue itself.

in
bu
th
ri
Id. at 14-322 (footnotes omitted). We similarly conclude
that the subrogation provision in AS 23.30.015(i) does not
bootstrap an insurer into the definition or an employer in
subsection (a). We therefore conclude that there is nothing

in the statutory language of the Alaska scheme which

3485
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prevents an employee from bringing a negligence action
against a carrier for negligent inspection of the employer's
workplace.5

WAUSAU contends that such a result is contrary to
public policy since the threat of potential tort liability
will discourage carriers from inspecting employers’
workplaces.0 We decline to judicially amend "he Act 'on the
basis or such a policy argument. This type of policy
determination is appropriately left for the legislature.

In conclusion, we find that there is nothing in
the statutory language of the Alaska scheme which pr.vents
an employee trom bringing suit against a compensation
carrier for the negligent performance of a safety
inspection. Therefore, Judge Ripley erred in dismissing the

estates' claims against WAUSAU.

5. In the absence of express legislative intent

to the contrary, "[s)tatutes . . . that establish rights
m derogation ‘of the common .aw are construed In a
manner that effects the least chance possioie in the common
law." Huco v. City of Falrbanks 655 ?.2a 155, 161 (Alaska

App.  1983) (cmng . Sands, Sutherland Statutory
Construction 9.0 at 6-7 (5th ed. 1973)).

6. Somecourts  have extended immunity to
carriers from third-party suits since they believed imposing
liability on carriers would create a g.-eat disincentive to
th| carrying out the socially —“useful function of
independent safe inspections.  See Kifer, 777 ~.2d at

ty
1335, 1338- 39 Nelson, 199N.E.Jd at 796. (Schaefer
d|ssent|ngs) atthews, 238 N.E.2d at 348; Kotarski, 244 ¢,
Supp. at 558-59 (Michigan law); 2A A. Larson § 72. 98

e 3135
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D. Did WAUSAU Owe a Duty to the Pilots to Inspect ERA's
Working Conditions in a Non-negligent Manner?

WAUSAU argues that even if a carrier is not immune
from suit ror its negligent inspection of an employer's work
place, dismissal was proper on the alternative ground that
WAUSAU owed no duty to the decedents to inspect ERA's work-
ing conditions. The estates contend that, even in the
absence of contractual obligation between WAUSAU and ERA,
WAUSAU may he held liable for "negligent performance of
undertaking to render services" if WAUSAU actually inspected
the working conditions of ERA prior to the accident.

The estates' argument is well taken. The Restate-
ment (Second) of Torts S 324A (1965) imposes liability on a
defendant to a third party when the defendant negligently
performs an undertaking to render services:

One who undertakes, gratuitously or for
consideration, to render services to an-
other which he should recognize as nec-
essary for the protection of a third
Bgrson cr his things, is subject to lia-
ility to the third person for physical
harm Tesulting from his failure to exer-
cise reasonable care to (perform) his
undertaking, if

(@ his  failure to exercise
reasonable care increases the risk or
such harm, or

(b) he has undertaken to ﬁerform a
duty owed by the other to tne third per-
son, or

(¢) the harm is suffered hecause of
reliance of the other or the third per-
son upon the undertaking.

3185
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Sea Adams v. State, 555 P.2d 235, 240 n.7 (Alaska 1976)
(citing 5 324Aof the Restatement) . In Adams, the court
held that wvictimsof a hotel fire had acause of action
against the state for failure to take action after fire
inspectors discovered extremely dangerous fire conditions.
Id. at 240-42. The court noted that "once an inspection nas
been undertaken the state has a furtner duty to exercise
reasonable care in conducting fire safety inspections, and
that liability will attach where thereis a negligent
failure to discover fire hazards which would be brought to
light by an inspection conducted with ordinary care." Id.
at 240. The court then cited a number of cases in which
employees were Allowed to sue workers' compensation carriers
for negligent safety inspections.‘
The second amended complaint alleges that "WAUSAU
. did inspect, certify, authorize, and approve the work-
ing conditions of Defendants Jet Alaska, ERA and Rowan" and
that WAUSAU's actions "were accomplished negligently." This
language is sufficient to make out a cause of action for
negligent performance of an wundertaking. As a result, it

would be improper to dismiss the allegations against WAUSAU

7. Beasle{, 249 So. 2d at 847; Sims
Cas. Cc., 206 S.E.2d 121 (Ga. 1974); Nelson, 199 N.E.2d
779; Fabricius, 121 N.W.2d at 365.

a
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for failure to state a cause of action. We, therefore,
reverse the trial court's dismissal of the claims against
WAUSAU under Civil Rule 12(b)(6) and remand the issue to tne

trial court for further proceedings.

E. Did the Court Err in Dismissing the Allegations Against
the John Doe Defendants?

We initially note that since all claims against
the Doe defendants were dismissed by the trial judge, this
question is ripe for review and properly hefore us.g

Judge Ripley dismissed the allegations against tne
“John Doe" defendants on the grounds that such wuse or
fictitious defendants is not permissible under our rules of

civil procedure.

. 8. ROWAN contends that the issue is not ripe for
review since the superior court had not entered final
judgment with respect to the "John Doe" defendants,. In

greater Anchorage Area Bor, v. Citv of Anchorage, 504 P.2d
if", 1050 (Alaska 1972), this court stated that the "basic
thrust of the finality requirement is that the judgment must
be one which disposes or the entire case. . . ." “IT]he
reviewing court should look to the substance and effect,
rather than the form, of the rendering court's judgment, and
fﬁcus.pnmanly on the operational or ‘decretal" language
therein."

o We conclude that since Judge Ripley's order
dismisses the Does from the case, the order disposSes of the
entire case as to the Does and the finality requirement is
thereby satisfied.

1
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At common-law, it was essential that a person's
naire appear in the complaint before he or she could be made
a defendant in the action.Q The majority of courts
considering this issue nave held that juridiction to sue
unknown or fictitious persons must be obtained pursuant to
some express rule or statute.10 However, at least one state
has judicially adopted Doe pleading without an express
statute or rule.*?t ) *

The estates argue that there has been a long

standing practice of Doe pleading in this state. While we

9. Note, Desicnation of Defendants by Fictitious
Names— Use of John Doe Defendants, -7 lowa L. Rev. 773, 775
(1961). This requirement has been eliminated in certain
situations by statutes which allow the pleading of

fictitious or John Doe defendants. Id. at 776. However, us
the above commentator noted "(t)his is not to say that the
rule requiring the true name of the defendant be stated
in the complaint is without force; John Doe complamts are
still ~an exception to the rule and used oni} under
exceptional circumstances." Id.

10. Haile . Interstate Machlnerg 459
N.E.2d 346, 347 UT Aﬁp 1984)  (citing 59 AmJuer
Parties § 17 (19/1)); Hutc inson v. Fisn Eng|neer|ncg Corp.,
153 A.2d 594  (Dei. . 1959); Grantham Realty Coro, v.
Bowers, 22 N.E.2d 832, 836 (In . 1939); Hill v. Her.rv, 57 A,

554 (N.J. Eq. 1904); 59 Am. Jur. 2d Parties § 16, at 401
(1987) ("In actions or proceedlngs whicn are not str|ctly in
rem Dbut are in personam or only quasi in rem, tnere s
generally no authority to proceed a?alnst unknown persons in
the absence of statute or rule. urisdiction to sue such
persons  must be obtained pursuant to some statute or
rule."); Note, supra note 9, at 776.

11.  Madcux v. Gardner, 192 S.W. 14, 18 (Mo. Aud.
1945).



acknowledge this past use of Doe pleading, we note that we
have never been called wupon to consider the propriety of
this practice. We decline, however, to address the general
propriety of Doe pleading in this case.12 In the action
before wus, we find that Judge Ripley did not abuse his
discretion in dismissing the claims against the Doe
defendants since the estates are unable to identify which
allegedly  defective component of  the Learjet was
manufactured by the Doe defendants.13 We therefore affirm

the superior court's dismissal of the Doe defendants.

F. Did the Court Abuse Its Discretion in Awarding ERA and
WAUSAU $14,476 in Attor.; >y's Fees, which Represented 80
Percent of Their Actual aftorney's Fees?

The trial court awarded ERA and WAUSAU 80 percent

of their fees, finding that the plaintiffs' claims "bordered

o 12.  We acknowledge the potential importance of
this issue and have referred its consideration to the Civil
Rules Committee.

. 13. The Second Amended Complaint contains the
following allegations against the "Jonn Doe" defendants:

Defendants Doe l, I, and 11
negligently manuractured and designed ether
gquipment used in Learjet N405JA, which items
were not manufactured and designed in
aocor lance witn generally accepted standard?,

31S5
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very closely wupon the nonmeritonous and the frivolous.'
Since we reversed the court's dismissal of the claim against
WAUSAU, the award of fees to them is vacated. As to tne
award of fees to ERA, we conclude that the trial court did
not abuse its discretion in awarding fees

In State v. University of Alaska, 624 P.2d 807,
817-18 (Alaska 1981), thi3 court held that an award of "sub-
stantially tuil attorneys fees" is manifestly wunreasonable
in the absence of a claim that is "tnvolous, vexatidU3 or
devoid of good faith." The court neld that an award over 90
percent of actual costs was a substantially full award of
fees. 1d.

However, this court has affirmed partial awards of
fees an high as 86 percent of actual fees even when the
claims were not frivolous. See Hansam v. Wodrich, 574 P.2d
805, 811 (Alaska 1978) (court affirmed award of 86 percent
of actual attorney's fees even though the case involved no
inproper conduct by the losing party); see also O'Buck v m
Cottonwood Village Condominium Ass'n, Inc., 750 P.2d 813
821 (Alaska 1988) (court affirmed award i approximately 80
percent of actual attorney's fees to prevailing defendants);
Steenmeyer Coro, v. Mortenson-Neal, 731 P.2d 1221, 1226
(Alaska 1937) (court affirmed award of 75 percent of actual
attorney's fees); Crook v. Mortenson-Neal, 727 P.2d 297, 306

3485
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(Alaska 1986) (court affirmed award of 80 percent of actual

attorney'3 fees) .
We conclude that in this case an award of 80

percent of actual attorney's fees is not manifestly
unreasonable. We therefore decline to interrere with the

trial court's exercise or discretion and affirm the award of

attorney’s fees to ERA.

V.

In conclusion, we atfirm the superior court's dis-
missal of the claims against ERA and the John Doe defen-
dants. We reverse the dismissal of the claims against
WAUSAU and remand the claims bacx to the superior court for
further proceedings consistent with this opinion. We vacata

the award or attorney's fees to WAUSAU and affirm the award
of fees to ERA.

AFFIRMED in part, REVERSED in part, VACATED in
part and REMANDED for further proceedings consistent with

this opinion.
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ANALYSIS -FISCAL NOTE FOR SB 514

If enacted, SB 514 would operate to immediately deregulate the utilities owned
by the Municipality of Anchorage (MOA) which are currently regulated by the
APUC. Although only 4 of 119 regulated entities (3.4%), given their size and
complexity, the MOA utilities constitute a much larger work load component.
Even when, factoring out those areas which will continue to be jurisdictional
under other sections of AS 42.05 (i.e., certifications, interconnections, wholesale
power agreements, access charges, etc.), the APUC estimates that its work load
will be decreased by approximately 10%if SB 514 becomes law.

A 10% reduction in the Personal Services line item, commensurate with the
anticipated work load decrease, equates to 4.0 FTE positions. The distribution
of impact results in staffing reductions per the following probable scenario: 1.5
Utility Financial Analysts; .5 Utility Tariff Analyst; .5 Utility Engineer; .5
Consumer Protection and Information Officer; and 1.0 support position.
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Patnck M. Rodey
Serator

DATE:

TO

FROM:

Alaska ~>tate legislature AnC. &, Liteso

Andomize, Alada 99503
@) 51-A18
During Sessio:
P.O.BoxV
Jreau, Alaska 9811
(907) 866-373
Senate

March 12, 1990

Senator Dick Eliason

Senate Labor &

Senator Patrick Rodey

Senate Bill 514 - legislation relating to municipal utilities

being exempted from APUC

I respectfully request that the above-mentioned bill be scheduled for a
hearing as soon as possible.

If you have any questions, | would welcome discussing the bill with you.

Thank you for your consideration of this request.



Senate Judiciary Committee

April 3, 1990

MEMORANDUM

TO: Senator Dick Eliason, Chairman
Senate Labor and Commdte”™ Committee

FROM: Senator Jan raik;

SUBJECT: Senate Bill 5UK Act relating to the exemption from
regulation by the Alaska Public Utilities Commission of public
utilities owned and operated by political subdivisions."

Recently | provided Ms. Peterson with suggested language for inclusion in
Senate Bill 514 which is currently in your committee. | would greatly
appreciate your consideration of scheduling the bill at your earliest
convenience, as well as considering the new language as a proposed
committee substitute.

If I can provide you with any additional information, please just let me
know.

Thank you.

Post Office Box V e Juneau, Alaska 99811



