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Preamble

The National BoarJ of Boiler and Pres?,ure Vessel Inspectors is 
an organization comprised of Chief Inspectors of states and cities 
of the United States, and provinces of Canada and is organized for 
the purpose of promoting greater safety to life and property by 
securing concerted action and maintaining uniformity in the con­
struction, installation, inspection and repair of boilers and other 
pressure vessels and their appurtenances, thereby assuring accept­
ance and interchangeability among Jurisdictional Authorities 
responsible for the administration and enforcement of the various 
sections of the American Society of Mechanical Engineers (ASME) 
Boiler and Pressure Vessel Code.

Purpose and Scope of the 
National Board Inspection Code

The ASME Boiler and Pressure Vessel Code establishes rules of 
safety governing the design, fabrication and inspection during con­
struction of boilers and pressure vessels.

^ »• *
/It. is the purpose of the NATIONAL BOARD INSPECTION 
CODE to maintain the integrity of such boilers and pressure 
T̂vessels after th e y  h a v e  h e e n  n la r e d  into service fry providing rules 
.̂and guidelines for inspection after installation, repair, alteration 
"and rerating, thereby helping to ensure that these objects may con­
tinue to be safely used.
•StZ'rt. •

It is recognized that an American Petroleum Institute Inspection 
Code, API-510, exists covering the maintenance inspection, repair, 
alteration and rerating procedures for pressure vessels used by the 
petroleum and chemical process industries, which is applicable in 
these special circumstances. It is the intent that this Inspection 
Code cover installations other than those covered by API-510 
unless the jurisdiction rules otherwise.
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SUBSECTION C7 
REPA IRS, A LTERA TIO N S, AND MAINTENANCE

C7.100 REPAIRS AND ALTERATIONS

This Subsection provides griuance to the owner or 
user of power boilers for welded repairs and alterations 
to boiler pressure parts, in accordance with most ju­
risdictional authority requirements. Welded repairs 
and alterations should be in ac :ordance with the rules 
of the National Board Inspection Code.1 For the pur­
pose of this Subsection, mechanical joints are not con­
sidered as a repair.
No welded repairs to a boiler pressure part should 

be initiated without the authorization of the Autho­
rized Inspector who should satisfy himself, that the 
welding procedures and welders are qualified! and that 
the repair methods are acceptable. Subject to the ad­
ministrative procedures of the jurisdiction, the Autho­
rized Inspector may give prior approval Fojr limited 
repairs provided he has ensured himself that the repair 
organization has acceptable procedures covering the 
repairs.
Each welded repair should be made by an appro­

priate Certificate Holder or other organization rec­
ognized by the jurisdictional authority.
Alterations to boiler pressure parts should be made 

by an organization that holds a valid ASME Certifi­
cation of Authorization provided the alterations are 
within the scope of such authorization.
No alteration to boiler pressure parts should be in­

itiated witnout the authorization of the Authorized 
Inspector, who should satisfy himself that the welding 
procedures and welders are qualified, that the altera­
tion methods are acceptable, and that all applicable 
calculations are available.
Each owner or user of a boiler should verify with 

the jurisdictional authorities at the location of the pow­
er boiler that welded repair or alteration in accordance

'This document may be ordered from the National Board of Boiler 
and Pressure Vessel Inspectors, 1055 Crupper Avenue, Columbus, 
OH 43229.

with the National Board Inspection Code is acceptable 
to the jurisdictional authorities.
The welded repair or alteration should be docu­

mented on the appropriate form shown in the National 
Board Inspection Code.1
Caution is recommended in the following regard: an 

unauthorized welded repair or alteration may make 
continued use of the boiler unsafe as well as illegal in 
many jurisdictions.

C7.200 MAINTENANCE

C7.210 General

Unscheduled outages of power equipment can result 
in production losses and an increase in power main­
tenance costs. This Subsection has been prepared to 
assist in the prevention of unscheduled outages by de­
fining in general terms the potential trouble spots and 
conditions that should be checked during regularly 
scheduled maintenance outages. A thorough check of 
these critical parts will ensure that the equipment is 
put into sound operating condition before being re­
turned to service and will I Ip to eliminate the causes 
of unscheduled outages.
Due to the multiplicity "f equipment types and plant 

layouts, the following is in sufficiently general terms 
to ensure that it is applicable to equipment types ancl 
not to Manufacturer’s individual products. This makes 
it necessary to advise reference to individual Manu­
facturer’s instruction books for data on clearances, part 
construction, controls, etc., when applying the infor­
mation given in the guide to specific plant installations. 
Manufacturers should be contacted personally when 
required information is not given in instruction books.

C7.220 Information to Assist in Maintenance

The ability to recognize symptoms of impending 
equipment failure and to identify the faulty part is an
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build up of corrosive deposits between the disk and seat. If this 
condition is noted, the valve should be repaired by the valve 
manufacturer or replaced.

c. It is recommended that under normal operating conditions2 the 
safety or safety relief valve on a steam or hot water heating 
boiler should be tested manually once each month and pressure 
tested once each year.

1-303.21 PRESSURE GAGES

a. The Inspector should determine that, where required, all the 
pressure gages have been removed, tested and their readings 
compared to the readings of a standard test gage or a dead 
weight tester.

b. The location of a steam pressure gage should be noted by the 
Inspector to determine whether it is exposed to high temperature 
from an external source or to internal heat due to lack of pro­
tection by a proper siphon or trap. The Inspector should check 
that provisions are made for blowing out the pipe leading to the 
steam gage.

1-303.22 TUBE ROLLING

When tubes have been rerolled or replaced, the Inspector should
observe whether the workmanship is proper. Where tubes are
readily accessible, they may be over rolled. Conversely, when it is
difficult to reach the tube ends they may have been under rolled.

1-303.23 HYDROSTATIC TEST

a. If the Inspector requires additional information regarding a 
leak in a boiler or the extent of a possible defen, he may re­
quire that a hydrostatic test be performed.

b. To determine tightness, the hydrostatic test pressure n.-ed be no 
greater than the set pressure of the safety valve ha ing the 
lowest setting.

2Undcr certain operating conditions, these recommendations may not apply.
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c. The hydrostatic test pressure shall not exceed IVi times the 
maximum allowable working pressure (MAWP). For the test, 

| the safety spring should not be compressed to prevent the valve
from opening. The safety valve or valves should be removed or 
each disk shall be held down by means of a testing clamp. A plug 
device designed for this purpose may be used. The temperature 
of the water used to apply a hydrostatic test should not be less 
than 70°F (21 °C), and the maximum temperature during in­
spection should not exceed 120°F (49°C). If a test is conducted 
at 1 Vi times the MAWP and the owner specifies a temperature 
higher than 120°F (49°C) for this test, the pressure should be 
reduced to the MAWP and the temperature to 120°F (49°C) for 
the close examination.

1-303.24 RECORD REVIEW

: A review of any boiler log, records of maintenance and feed
water treatment should be made by the Inspector to determine 

3$L|>iwhat regular fests have been made on the boiler and controls. The 
owner or user should be consulted regarding any repairs which 

•*jp£.’J?ave been made since the last inspection. The Inspector should 
• review the record of such repairs for compliance with applicable

requirements. All repairs should be carried out in accordance with
:$*i. Chapter III of this Code.•
» . ‘ ' viti' Ff
: 1-303.25 CONCLUSIONS

Any defects or deficiencies in the condition, operating and 
.mi?- maintenance practices of the boiler and auxiliary equipment 

should be discussed by the Inspector with the owner or user at this 
time and, if necessary, recommendations made for the correction 
of such defects or deficiencies.
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1-502.8 MANHOLES AND OTHER OPENINGS

a. Manholes, reinforcing plates, nozzles or other connections 
flanged or screwed into a pressure vessel should be thoroughly 
examined by the Inspector for cracks, deformation or other 
defects. Bolts and nuts should be checked for corrosion or 
defects.

b. Wherever possible an inspection should be made from the in­
side of the pressure vessel to determine the condition of pipe 
connections at the vessel.

c. On threaded connections the Inspector should ensure that an 
adequate number of threads are engaged.

d. All openings leading to any external fittings or controls should 
be examined as thoroughly as possible bv the Inspector to en­
sure they are free from obstructions.

1-502.9 SPECIAL CLOSURES

Any special closures including those on autoclaves, normally 
termed quick actuating (quick opening) closures which are used 
frequently in the operation of a pressure vessel, should be checked 
by the Inspector for adequacy and wear. A check should also be 
made for cracks at areas of high stress concentration.
1-502.10 PRESSURE TEST

a. When there is doubt as to the extent of a defect or detrimental 
condition found in a pressure vessel, the Inspector may require 
a pressure test. A pressure test normally need not be made as 
part of a periodic inspection. However, a test shall be made 
when unusual, hat 1 to evaluate forms of deterioration possibly 
affecting the safety of a vessel are disclosed by inspection and 
also after certain repairs.

b. To determine tightness, the test pressure need be no greatei 
than the set pressure of the pressure relief valve having the 
lowest setting.

c. The pressure test should not exceed l/i times the maximun 
allowable working pressure adjusted for temperature. Wh<*n th< 
original test pressure includes consideration of corrosioi 
allowance, the test pressure may be further adjusted base< 
upon the remaining corrosion allowance.
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d. During a pressure test, where the test pressure will exceed the 
set pressure of the pressure relief valve having the lowest set-

1 ting, the pressure relief valve or valves should be removed or
each valve disk be held down by means of a test clamp and not 
by applying additional load to the valve spring by turning the 
compression screw.

e. The temperature of the water used to apply a hydrostatic test 
should not be less than 60°F (15.6°C) unless the owner provides

' information on the toughness characteristics of the vessel
' material to indicate the acceptability of a lower test temperature.

The temperature is not to be more than 120°F (49°C) unless the 
• _ \ owner specifies the requirement for a higher test temperature. If

the test is conducted at IVi times the MAWP and the owner 
specifies a temperature higher than 120°F (49°C), the pressure 

j ;hould be reduced to the MAWP and the temperature to 120°F
! [49°C) for close examination.

When contamination of the vessel contents by any other 
medium is prohibited or when a hydrostatic est h not possible, 
Dther testing media may be used providing the precautionary re­
quirements of the applicable section of the ASME Code are 
Followed. In such cases, there shall be agreement as to the 
testing procedure between the owner and the Inspector.

he Inspector should review any pressure vessel log, record of 
ntenance, corrosion rate record or any other examination 
ilts. The Inspector should consult with the owner or user re- 
ling repairs made, if any, since the last internal inspection. The 
sector should review the records of such repairs for compliance 
i applicable requirements.

>2.12 CONCLUSIONS

"he Inspector should discuss with the owner or user, any defects 
leficiencies in condition, maintenance practices or misuse of the 
ssure vessel and, if necessary, recommended corrective action, 
repairs should be carried out in accordance with the require- 
of Chapter III of this Code.

12.11 R E C O R D  REVIEW
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R-200 DEFINITION OF TERMS 

R-201 REPAIR3

A repair is any work necessary to restore a boiler or pressure 
vessel4 to a saf- and satisfactory operating condition, provided 
there is no deviation from the original design.

R-202 ALTERATION5

An alteration is any change in the item described on the original 
Manufacturers’ Data Report which affects the pressure containing 
capability of the boiler or pressure vessel. Nonphysical changes 
such as an increase in the maximum allowable working pressure 
(internal or external) or design temperature of a boiler or pressure 
vessel shall be considered an alteration. A reduction in minimum 
temperature such that additional mechanical tests are required 
shall also be considered an alteration.

R-300 GENERAL REQUIREMENTS FOR 
REPAIRS AND ALTERATIONS

The requirements of the following paragraphs apply to all 
repairs and alterations to boilers and pressure vessels. In addition, 
the provisions of Chapter III, Supplement 4, page 74 apply to the 
repair of ASME Code Section VIII, Division 2, Pressure Vessels.

R-301 INSPECTION 

R-301.1 AUTHORIZATION

R-301.1.1 Repairs: No repair to a boiler or pressure vessel shall be 
initiated without the authorization of the Inspector who shall 
satisfy himself that the welding procedures and welders are

Examples of repairs are shown in Supplement 1(B), page 61.
*For additional requirements for the repair of ASME Code Section VIII, Division 
2, Pressure Vessels, see Chapter HI, Supplement 4, page 74.

sExamples of alterations are shown in Supplement 1(D), page 64.
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qualified and that the repair methods are acceptable. Subject 
to the administrative procedures of the jurisdiction, the In­
spector may give prior approval for limited repairs provided 
he has assured himself that the repair organization has accept­
able procedures covering the repairs. Examples of such 
repairs are described in Supplement 1(C), page 63. In every 
case, however, the Inspector shall be advised of each repair 
under such prior agreement.

R-301.1.2 Alterations: No alteration to a boiler or pressure vessel 
shall be initiated without the authorization of the Inspector 
who shall satisfy himself that the welding procedures and 
welders arc qualified, that the alteration mcti.ods are accept­
able, and that calculations have been made available. If he 
considers it necessary, he shall make an inspection of the ob­
ject before granting such authorization.

R-301.2 ACCEPTANCE OF REPAIRS AND ALTERATIONS

R-301.2.1 General: It shall be the responsibility of the organiza-
J'. tion making the repair or alteration to provide for inspection, 
documentation and certification of the work and to ensure 
prior acceptance of the procedures for the work.

*.> Inspection and certification of repairs and alterations shall be
•■V- made by an Authorized Inspector employed by one of the 
P*! following:
jr;
r* a. a jurisdictional Authorized Inspection Agency;

f.V b. the Authorized Inspection Agency of the organization 
S/ making the repair or alteration;

j- _c. the Authorized Inspection Agency which insures the boiler 
• or pressure vessel;

J.P- the owner-user inspection agency provided the work was 
rj&J'r not performed by his employer except as permitted in 

R-301.2.2 following.

ŷ1.2.2 Owner-User Acceptance Inspection of Repairs: An In- 
ŝpector employed by an owner-user inspection agency6 may 
i>££r/0rm acceptance inspections of repairs to pressure vessels
h'ii:

•,*^Ppendix D, page 217, for Owncr-User Inspection Agencies.
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when such repairs have been performed by his employer pio- 
vidcd the employer’s organization and inspection procedures 
have specific approval of the jurisdiction or in the absence of 
a jurisdiction, by the National Board when requested by the 
owner-user. Such acceptance inspection procedures shall be 
subject to the concurrence of the Authorized Inspection 
Agency responsible for the inservice inspection of the pressure 
vessel.

R-301.3 DUTIES OF THE INSPECTOR

R-301.3.1 Repairs: Before acceptance of a repair, the Inspector 
shall satisfy himself that the welding was done in accordance 
with R-302 belo , witness any pressure test he may require 
(see R-308, page 48), and assure thatjhc other functions he 
deems necessary to assure compliance with the requirements
of this Code,"have been performed.► » ■--

R-301.3.2 Alterations: Before signing for acceptance of an altera­
tion, the Inspector shall make the required inspections, satisfy 
himself that, except as provided for in R-502.1(a)(2), the 
design change has been certified by an organization described 
in R-505.1, the welding was done in accordance with R-302, 
witness the pressure test applied (see R-308, page 48), and 
assure that the required nondestructive examinations have 
been performed satisfactorily and that the other functions he 
deems necessary to assure compliance with the requirements 
of this Code have been performed.

R-?02 WELDING 
R-302.1 WELDING PROCEDURE SPECIFICATIONS

The organization making repairs or alterations under these rules 
shall list the parameters applical e to welding that are to be per­
formed in the welding procedure oecification (WPS) document, 
such document having been qualified by the organization as re­
quired by the applicable section of the ASME Code. Such 
organization shall qualify its WPS by the wdding of test coupons 
and the testing of specimens and recording the welding data and 
test results in its procedure qualification record (PQR) document. 
Welding procedure specificatons shall be in accordance with the 
requirements of Section IX of the ASME Code.
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R-302.2 WELDING PERFORMANCE QUALIFICATION

A welder or welding operator shall qualify for each welding pro­
cess that he uses in the repair or alteration of a boiler or pressure 
vessel. Such qualification shall be in accordance with the require­
ments of Section IX of the ASME Code and a qualified welding 
 ̂procedure specification of the organization making the repair or 
a,;, alteration.

R̂-302.3 WELDING QUALIFICATION RECORDS

’•‘ The organization making the repair or alteration shall maintain 
{a?record of the results obtained in welding procedure and welding 
p̂erformance qualifications. These records shall be certified by the 
ôrganization and shall be available to the Inspector prior to the
sstart of welding.

•

*fv'( R-303 THERMAL HEAT TREATMENT
far.'n-
.-303.1 PREHEATING

(̂Preheating may be employed during welding to assist in comple­
tion of the welded joint. The need for and the temperature of 
tPjeheat are dependent on a number of factors, such as chemical 
(analysis, degree of restraint of the parts being joined, material 
|thickness and mechanical properties. The welding procedure speci­
fication for the material being welded shall specify the preheat 
aperature requirements.

recommended preheating temperatures, see Supplement 2, 
aget >.
r.-.
gg«3.2 POSTWELD HEAT TREATMENT

$̂03*2.1 General: The detailed postweld heat treatment require- 
£ttents and exemptions shall be in accordance with the appli- 
vcable section of the ASME Code except as described below.

^?3*2.2 Alternative Methods: Under certain conditions, post- 
*|-,.weld heat treatment as outlined above may be inadvisable or 
Impractical. In such instances, any other method of postweld 
cat treatment or special welding method acceptable to the In- 

maV be used. Examples of special welding methods
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for PI and P3 materials are described in Supplement 3, page 
69. Where deemed necessary, competent technical advice 
should be obtained from the manufacturer of the object or 
from another qualified source.

R-304 NONDESTRUCTIVE EXAMINATION

The nondestructive examination (NDE) requirements, including 
technique, extent of coverage and acceptance criteria, shall be in 
accordance with the applicable sections of the ASME Code. Weld 
repairs and alterations should be subjected to the same nondestruc­
tive examination requirements as the original welds. Where this is 
not possible or practical, alternate NDE methods acceptable to the 
Inspector may be used.

After work that required radiographic examination has been 
completed, the repair or alteration organization shall retain the 
radiographs for a period specified in the applicable section of the 
ASME Code or alternatively, the radiographs may be turned over 
to the owner-user of the boiler or pressure vessel for retention.

I

R-305 MATERIALS

The materials used in making repairs or alterations shall con­
form to the requirements of the applicable section of the ASME 
Code. Carbon or alloy steel having a carbon content of more than
0.35% shall not be welded.

R-306 WELDED JOINTS

Butt joints shall have complete penetration and complete fusion 
for the full length of the weld. The surfaces of the weld may be left 
“as-welded”, provided they are sufficiently free from coarse rip-, 
pies, undercuts, grooves, overlaps, abrupt ridges and valleys to 
avoid stress concentration points and do not interfere with inter­
pretation of NDE results, when used.

R-307 REPLACEMENT PRESSURE PARTS

R-307.1 GENERAL
Replacement parts may be classified as follows:
a. Replacement parts which will be subject to inte.ntl or ex­
ternal pressure that consist of materials which may ̂
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formed to the required shape by casting, spinning, forging, 
die forming and on which no fabrication welding is per­
formed, shall be supplied as material. Such parts shall be 
marked with the material and part identification and the 
name or trademark of the parts manufacturer. Such mark­
ings shall be considered as the parts manufacturer’s cer­
tification that the part complies with the applicable section 
of the ASME Code. Examples include seamless or welded 
tuber or pipe, forged nozzles, heads or tube sheets, or 
subassemblies attached together mechanically.

b. Replacement parts which will be subject to internal or ex­
ternal pressure that are preassembled by attachment welds 
shall have the welding performed in accordance with the 
applicable section of the ASME Code and Section IX of 
the ASME Code. The supplier or manufacturer shall cer­
tify that the materi.d and fabrication are in accordance

'• with the applicable section of tb" ASME Code. This cer­
tification shall be supplied in the >rm of bills of material 
and drawings with the statement of certification. Examples 
include boiler furnace wall or flopr panel assemblies, 
prefabricated openings in boiler furnace walls, such as 
burner openings, air ports, inspection openings or 
sootblower openings. Design changes of parts in this 
category shall be certified by an organization described in 
R-505.1, page 60.

c. Replacement parts subject to internal or external pressure 
fabricated by welding and which require shop inspection by 
an Authorized Inspector shall be fabricated by a manufac­
turer having an ASME Certificate of Authorization and 
the appropriate Code symbol stamp. The item shall be in­
spected and stamped as required by the applicable section 
of the ASME Code. A completed Manufacturers’ Partial 
Data Report shall be supplied by the manufacturer. When 
the part is added to the vessel, the partial data report is to 
be attached to Form R-l, Report of Welded Repair or 
Alteration (see Supplement 5, page 75).
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R-307.2 INSTALLATION OF REPLACEMENT PRESSURE 
PARTS

When replacement pressure parts are installed in conjunction 
with a repair, they shall be installed by organizations authorized in . 
accordance with paragraph R-404, page 54. When replacement ? 
pressure parts are installed in conjunction with an alteration, they 
shall be installed by an organization authorized in accordance with -j 
paragraph R-505, page 60.

R-308 PRESSURE TEST 
R-308.1 REPAIRS

• • . . .  o - i '- .- V  '» '* *  . t «
The Inspector may require a pressure test after the completion oujjj 

a repair to a boiler or pressure vessel. "■ /£_ 3o/. 7. )

i

R-308.2 ALTERATIONS

A pressure test as required for new construction shall be applied. ̂ 
Subject to th; acceptance of the jurisdiction, an alternate test may 
be used.

*IR-308.3 REQUIREMENT

Pressure tests shall be carried out in accordance with 1-303.23, ̂ 
page 22, or 1-502.10, page 36, as applicable. |

R -400 REPAIRS T O  BOILERS A N D  PRESSURE j 
VESSELS >J

This section provides specific rules for repairs to boilers and ] 
pressure vessels. It is intended that these requirements be used in J 
conjunction with the general requirements of R-300, page 42.

R-401 REPAIR METHODS

R-401.1 DEFECT REPAIRS |

R-401.1.1 General: A repair of a defect, such as a crack in a welded, 
joint or base material, shall not be made until the defect hâ 
been removed. A suitable nondestructive examination method



S u p p l e m e n t  I

Examples of Repairs and 
Alterations

i. INTRODUCTION
The purpose of this supplement is to provide owners, users,

1 repair organizations and Inspectors with assistance in evaluat- 
• ing whether contemplated work on boilers or pressure vessels 
'should be categorized as repairs or alterations. The signifi­
cance of this categorization affects the qualifications of the 
- organization performing the work as well as the resultant doc- 
' umcntation and symbol stamping of the boiler or pressure 
v̂essel.

. EXAMPLES OF REPAIRS

R̂epairs are defined in R-201, page 42. Examples of repairs are:

1. weld repairs or replacement of pressure parts or attach-
■ ' ments that have failed in a weld or in the base material;
$'•
v;;2. the addition cf welded attachments to pressure parts, such 
t> as:" r»*
*£•' a. studs for insulation or refractory lining

b. hex steel or expanded metal for refractory lining 
v' c. ladder clips

d. brackets 
£ e. tray support rings
*1 f. corrosion resistant strip lining

g. corrosion resistant weld overlay 
Y h. wrjd buiid-up of wasted areas;

y  3. replacement of heat exchanger tube sheets in accordance 
with the original design;

>j4. replacement of boiler and heat exchanger tubes where 
We'ding is involved;

Y.- 5. in a boiler, a change in the arrangement of tubes in fur-
f.-' nace walls, economizer or superheater sections;

C h a p t e r  I I I
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6. replacement of pressure retaining parts identical to those 
existing on the boiler or pressure vessel and described on 
the orig. lal Manufacturers’ Data Report. For example:

a. replacement of furnace floor tubes and/or sidewall 
tubes in a boiler

b. replacement of a shell or head in accordance with the 
original design

c. rcwelding a circumferential or longitudinal seam in a 
shell or head

d. replacement of nozzles of a size where reinforcement is 
not a consideration;

7. installation of new nozzles or openings of such a size that 
reinforcement is not a consideration [for example, the in-

4

&
stallation of a 3 in. (76 mm) pipe size nozzle to a shell or y.

£
head of 3/8 in. (10 mm) or less in thickness or the addition 
of a 2 in. (50 mm) pipe size nozzle to a shell or head of any 
thickness];

'1
8. the addition of a nozzle where reinforcement is a con­
sideration may be considered to be a repair provided the 
nozzle is identical to one in the original design, located in a 
similar part of the vessel, and not closer than three times 
its diameter from another nozzle. The addition of such a 
nozzle shall be restricted by any service requirements;

9. the installation of a flush patch to a boiler or pressure 
vessel;

10. the replacement of a shell course in a cylindrical pressure 
vessel; ||

11. welding of gage holes; ;'

12. welding of wasted or distorted flange faces;

13. replacement of slip-on flanges with weld neck flanges or -.' 
vice-versa;

14. seal welding of butt straps and rivets;

15. subject to the administrative procedures of the jurisdiction ̂
and approval of the Inspector, the replacement of 3 £
riveted section or part by welding; f

*
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16. the repair or replacement of a pressure part wit1’ a Code 
accepted material that has a nominal composition and 
strength that is equivalent to the original material, and is 
suitable for the intended service.

•j
. REPAIRS OF A ROUTINE NATURE

$i-i Subject to the administrative procedure of the jurisdiction and 
y the approval of the Inspector, the types of repairs listed below 
m̂ay be given prior approval as described in R-301.1.1, page 

% 42, or the requirement for the repair report stamping, as 
described in R-402.2, page 52, and R-403.4, page 54, respec- 
, tively, may be waived. The repairs listed below are examples 
intended to provide the Inspector with general guidelines and 
. are not intended to be all inclusive:

ifv 1. weld repair or replacement of tubes or pipes and at-
V: tachments;
, *
y 2. the addition of non-pressure attachments to pressure parts 

where postweld heat treatment is not required;Jjt •
. 3. weld build-up of wasted areas;

4. corrosion resistant weld overlay;

; 5. replacement of boiler and heat exchanger tubes where 
welding is involved;

in a boiler, a change in the arrangement of tubes in fur- 
nace walls, economizer or superheater sections;

7. rewelding or replacing heat exchanger channel partition 
plates;

8. replacement of nozzles where reinforcement is not a con- 
-i*. sideration;

> WeIcJing of gage holes;

iO- replacement of slip-on flanges with weld neck flanges or 
vice-versa where NDE of the welded joint is not a require- 

SV-. nient cf the applicable ASME Code.
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D. EXAMPLES OF ALTERATIONS

Alterations are defined in R-202, page 42. Examples are:

1. an increase in the maximum allowable working pressure

2. a decrease in the minimum temperature such that addi- 
tional mechanical tests are required;

3. the addition of new nozzles or openings in a boiler or ̂  
pressure vessel except those classified as repairs;

4. a change in the dimensions or contour of a pressure vessel; j|-]

5. in a boiler, an increase in any heating surface; Jgj

6. the addition of a pressurized jacket to a pressure vessel; ̂ fl

7. replacement of a pressure retaining part in a pressure /Jn 
vessel or boiler with ? material of different nominal ̂  
strength or nominal composition from that used in the 
original design. ,361

(internal or external) or temperature of a boiler or /1; 
pressure vessel regardless of whether or not a physical 
change was made to the boiler or pressure vessel; '
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TO: S E N A T O R  D I C K  ELIASON, CHAIRMAN, S E N A T E  LABOR A N D
C O M M E R C E  COMMITTEE.

FROM: S E N A T O R  PAU L A. FISCHER

RE: S E N A T E  BILL 496 - E X A M I N A T I O N  OF F E T A L  T I SS U E

DATE: 2/20/ 90

S E N A T E  B I L L  496 RELA TE S  TO THE E X A M I N A T I O N  A N D  T E S T I N G  OF 
F E T A L  T I S S U E  A F T E R  AN INDU CE D T E R M I N A T I O N  OF A  PREGNANCY. 
ESS E NT IA LL Y,  THIS BI L L W O U L D  R E Q U I R E  A  P H Y S I C I A N  T O  E X A M I N E  
F E T A L  T I S S U E  R E S U L T I N G  FRO M  A N  INDUCED T E R M I N A T I O N  OF 
A PREGNANCY, A N D  R E P O R T  THE RESU LT S OF T H E  T E S T  T O  THE W O M A N  
IF T H E R E  IS EVID EN CE  T H A T  THE PH YS I C A L  H E A L T H  OF THE W O M A N  
M A Y  BE A F F E C T E D  BY C OM PL I C A T I O N S  R E L A T E D  TO THE T E R M I N A T I O N  
OF T HE PREGNANCY.

T HI S IS A  C O N S T I T U T I O N A L L Y  U P H E L D  P R O V I S I O N  OF T H E  LAW, B A S E D  
U P O N  A  M I S S O U R I  STATUTE. I H A V E  I N C L U D E D  T HE S U P R E M E  C O U R T  
C AS E P L A N N E D  P A R E N T H O O D  V. A S H C R O F T . W H I C H  WAS T H E  L A ND  M A R K  
C AS E U P H O L D I N G  THIS P R O V I S I O N  O F  THE LAW.

I H A V E  A L S O  A S K E D  LEGISL AT IV E L E G A L  SER VI C ES  FO R A N  O P I N I O N  ON 
TH E C O N S T I T U T I O N A L I T Y  OF THIS LAW A N D  W H E T H E R  IT W O U L D  BE 
U P H E L D  IN O U R  STATE. IT WAS T H E I R  O P I N I O N  T H A T  THIS W O U L D  BE 
UPHELD.

I W I S H  T O  T H A N K  Y OU F O R  R E V I E W I N G  THIS, A N D  HOP E TH AT  YOU 
W O U L D  C O N S I D E R  THIS L E G I S L A T I O N  FOR S C H E D U L I N G  A T  YOUR 
E A R L I E S T  P O S S I B L E  CONVENIENCE.

T H A N K  YOU
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SUBJECT: C onstitutionality  of SB 496
TO: Senator Paul Fischer
FROM: • Terri Lauterbach

L egislative  Counsel

You have asked whether the law that would be enacted by 
SB 496 would be constitu tiona l. In b r ie f ,  SB 496 requires 
the physician who performs an abortion to examine the f e ta l  
t is su e ,  provide for appropriate laboratory testin g  i f  
required under guidelines of the State Medical Board, and 
report the results of the examination and testin g  to the 
woman i f  they indicate that her physical health may be 
affected  by complications related to the abortion.
In my opinion, the law that would be enacted by SB 496 is  
within the bounds of permissible abortion regulation. How­
ever, the guidelines of the State Medical Board, determining 
when further testing  i s  required and what kind of test in g ,  
w il l  need to be within the scope of permissible regulation  
as w ell.
The U.S. Supreme Court case most related  to the subject of  
th is  b i l l  i s  Planned Parenthood Assoc, of Kansas City, MO v. 
Ashcroft, 462 U.S. 476 (1983). In that case, a 5-4 majority 
upheld a Missouri law that requires a physician who performs 
an abortion to submit a f e ta l  t issu e  sample to a pathologist  
for testin g  after a l l  abortions. The majority upheld the 
provision as being an in s ign if ican t burden on the abortion 
decision, a burden outweighed by the health in terest at 
stake.
The dissenters in Ashcrof t  were primarily concerned about 
the additional cost involved ($20-$40 in 1983 dollars) in 
requiring referral to a pathologist, which involved a second 
physician, and the blanket requirement of additional testin g  
after  preliminary examination even i f  no abnormalities were
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n o t e d  b y  t h e  p r e l i m i n a r y  e x a m i n a t i o n .  T o  t h e  d i s s e n t e r s ,  
t h e  c o s t  b u r d e n e d  t h e  a b o r t i o n  d e c i s i o n  t o o  m u c h ,  e s p e c i a l l y  
f o r  p o o r  w o m e n ,  a n d  t h e  b l a n k e t  n a t u r e  o f  t h e  r e q u i r e m e n t  
u n d e r c u t  t h e  s t a t e ' s  c l a i m  t h a t  t h e  r e q u i r e m e n t  w a s  h e a l t h -  
r e l a t e d .  T h e y  p o i n t e d  o u t  t h a t  m e d i c a l  e x p e r t s  d i d  n o t  
a g r e e  o n  w h e t h e r  a d d i t i o n a l  t e s t i n g  s e r v e d  a n y  h e a l t h  p u r ­
p o s e  i f  p r e l i m i n a r y  e x a m i n a t i o n  f a i l e d  t o  r e v e a l  a n y  a b n o r ­
m a l i t i e s  .

T h e  v i e w  o f  t h e  d i s s e n t e r s  i s  i m p o r t a n t  b e c a u s e  t h e  A l a s k a  
S u p r e m e  C o u r t , f a c e d  w i t h  a n  e x p l i c i t  p r i v a c y  c l a u s e  a n d  a  
m o r e  r e s t r i c t i v e  e q u a l  p r o t e c t i o n  t e s t  u n d e r  o u r  s t a t e  c o n ­
s t i t u t i o n ,  i s  l i k e l y  t o  u p h o l d  f e w e r  a b o r t i o n  r e g u l a t i o n s  i n  
A l a s k a  t h a n  t h e  U . S .  S u p r e m e  C o u r t  u p h o l d s  u n d e r  t h e  f e d e r a l  
c o n s t i t u t i o n .  O u r  c o u r t  w o u l d  l i k e l y  h a v e  s i d e d  w i t h  t h e  
d i s s e n t e r s  i n  A s h c r o f t .

H o w e v e r ,  SB 4 9 6  w o u l d  ap?- ? v e n  t h e  o b j e c t i o n s  o f
t h e  d i s s e n t e r s  i n  A s h e r  d o e s  n o t  r e q u i r e  m o r e  t h a n
a n  e x a m i n a t i o n  b y  t h e  ; _^ .ng  p h y s i c i a n  u n l e s s  r e q u i r e d
u n d e r  r e g u l a t i o n s  o f  '  j c a t e  M e d i c a l  B o a r d .  T h e r e f o r e ,  
t h e  c o s t  s h o u l d  b e  I f  t h a n  t h a t  n o t e d  i n  A s h c r o f t , w h i c h  
r e q u i r e d  t h e  i n v o l v e *  c o f  a  s e c o n d  p h y s i c i a n  a n d  p a t h o l o g y  
t e s t i n g  i n  a l l  c a s e s  L o w e r  c o s t s  m e a n s  t h e r e  i s  l e s s  e f ­
f e c t  o n  t h e  a b o r t i o  d e c i s i o n ,  p a r t i c u l a r l y  o f  a  p o o r  w o m a n ;  
h e n c e  l e s s  o f  a n  e q u a l  p r o t e c t i o n  a r g u m e n t .  A n d ,  w i t h  
r e f e r r a l  f o r  f u r t h e r  t e s t i n g  t a k i n g  p l a c e  o n l y  u n d e r  S t a t e  
M e d i c a l  B o a r d  g u i d e l i n e s ,  t h e  r e l a t i o n s h i p  o f  t h e  p r o p o s e d  
s t a t u t e  t o  p r o t e c t i o n  o f  t h e  w o m a n ' s  h e a l t h  i s  m o r e  s u b s t a n ­
t i a l  t h a n  i f  a d d i t i o n a l  t e s t i n g  w e r e  r e q u i r e d  i n  a l l  c a s e s ;  
h e n c e ,  a  b e t t e r  " f i t "  b e t w e e n  t h e  s t a t e ' s  h e a l t h  i n t e r e s t  
a n d  t h e  m e a n s  c h o s e n  t o  a c h i e v e  i t .

T h e  S t a t e  M e d i c a l  B o a r d ,  o f  c o u r s e ,  w i l l  n e e d  t o  b e  c a r e f u l  
i n  i t s  a d o p t i o n  o f  r e g u l a t i o n s  t o  m a i n t a i n  t h e  s c h e m e  e n v i ­
s i o n e d  b y  t h e  b i l l .  T h a t  i s ,  i f  t h e  b o a r d  w e r e  t o  e s t a b l i s h  
g u i d e l i n e s  t h a t  c a l l e d  f o r  p a t h o l o g y  t e s t i n g  o f  a l l  f e t a l  
t i s s u e ,  t h e  i s s u e s  o f  c o s t  a n d  r e l a t i o n s h i p  t o  p r o t e c t i o n  o f  
h e a l t h  w o u l d  b e  r a i s e d  a t  t h a t  l e v e l ,  t h e  l e v e l  o f  t h e  r e g u ­
l a t i o n s .  S o ,  w h i l e  SB 4 9 6  e s t a b l i s h e s  p r o c e d u r e s  t h a t  m a y  
b e  c o n s t i t u t i o n a l ,  t h e  r e g u l a t i o n s  o f  t h e  b o a r d  c o u l d  w i n d  
u p  b e i n g  a n  u n c o n s t i t u t i o n a l  i m p l e m e n t a t i o n  o f  SB 4 9 6 .  T h a t  
i s s u e  w i l l  a r i s e ,  i f  e v e r ,  o n l y  a f t e r  t h e  S t a t e  M e d i c a ]
B o a r d  u s e s  i t s  a u t h o r i t y  u n d e r  S e c t i o n  1 o f  t h e  b i l l  t o  
a d o p t  r e g u l a t i o n s .
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I n  t h e  m e a n t i m e ,  i t  i s  m y  o p i n i o n  t h a t  SB  4 9 6  i s  c l e a r l y  
c o n s t i t u t i o n a l  u n d e r  t h e  f e d e r a l  c o n s t i t u t i o n  a n d  p r o b a b l y  
c o n s t i t u t i o n a l  u n d e r  o u r  s t a t e  c o n s t i t u t i o n .

I f  y o u  h a v e  o t h e r  q u e s t i o n s  i n  t h i s  a r e a ,  I  w o u l d  b e  h a p p y  
t o  a t t e m p t  t o  a n s w e r  t h e m .  P l e a s e  l e t  m e  k n o w  i f  y o u  n e e d  
f u r t h e r  a s s i s t a n c e .

T L : p  1 
W K P 2 / 0 6 1
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H E A D N O T E S  

Classified to U.S. Supreme Court Digest, Lawyers' Edition

Statutes § Hid —  construction —  defi­
nition of hospital

la, lb. Where a state does not define 
the term "hospital" in its statutory pro­
visions regulating abortions, the United 
Stales Supreme Court must assume that 
the term has its common meaning of a 
general, acute-cure facility.

Abortion § 1; Constitutional Law ij 52G
—  hospitulization requirement —  
valid ity

2. A state statute requiring all second 
trimester abortions to be performed in 
general acute-care facilities is unconsti­
tutional since it unreasonably infringes 
upon a women's constitutional right to 
obtain an abortion. (O’Connor, White, 
and Rehnquist, JJ„ dissented from this 
holding.)

Abortion § 1; Constitutional Law § 526
—  presence of second physician
—  state statute

3a, 3b. A state statute requiring the

presence of a second physician during 
abortions performed after viability is 
constitutional since the state hus a com­
pelling interest in preserving life. [Per 
Powell, J„ Burger, Ch. J., O'Connor, J„ 
White, J., and Rehnquist, J. Dissenting: 
Blackmun, Brennan, Marshall, and Ste­
vens, JJ.)

Abortion § 1; Constitutional Law § 526 
—  pathology report —  state stat­
ute

4a, 4b. A state statute requiring a 
pathology report for each abortion per­
formed is constitutional since it does not 
significantly burden a pregnant women's 
abortion decision. [Per Towell, J., 
Burger, Ch. J., O'Connor, J., White, J., 
and Rehnquist, J. Dissenting: Blackmun, 
Brennan, Marshall, and Stevens, JJ.]

Abortions § 1; Constitutional Law 
§ 526 —  minors —  parental or ju ­
dicial consent 

5a, 5b. A state statute requiring mi-

T O T A L  CLIENT-SERVICE L I B R A R Y  a R E F E R E N C E S

1 A m  J u r  2d, A b o r t io n  §§ 1.5, 37.5 
1 A m  J u r  P I &  P r  F o r m s  (R ev), A b o r tio n , F o r m s  1 e t  seq.
U S C S ,  C o n s ti tu t io n ,  1 4 th  A m e n d m e n t
U S  L  E d  D ig e st, A b o r t io n  § 1; C o n s t i tu t io n a l  L a w  § 526
L  E d  In d e x  to  A n n o s , A b o r t io n
A L R  Q u ic k  Index , A b o r t io n
Fed era l Q u ic k  Index , A b o r t io n
A u t o - C i t e ’ : A n y  ca se  c ita tio n  h e re in  ca n  be ch eck ed  for 

form , para lle l re fe rences, la te r  h is to r y  and  a n n o ta tio n  re f­
erences th ro u g h  th e  A u to - C i te  co m p u te r  re se a rch  sy s te m .

A N N O T A T I O N  R E F E R E N C E S

Supreme Court's views as to validity of laws restricting or prohibiting sale or 
distribution to minors of particular types of goods or services otherwise available 
to adults. 52 L Ed 2d 892.

Validity, under federal constitution, of abortion laws. 35 L Ed 2d 735.

Binding effect upon state courts of opinion of United States Supreme Court 
supported by less than a majority of all its members. 65 AI R3d 504.

735
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nors who seek an abortion to secure 
parental or judicial consent will be held 
to be constitutional where (1) two jus­
tices of the Supreme Court ore of the 
opinion that the construction of the stat­
ute does not permit a juvenile court to 
deny a petition unless it first finds that 
the minor is not muture enough to make 
her iwn decision und t'2) three other

justices are of the view that 
sion is valid because it impose, 
burden on any ri«ht that mm, /  1-“* 
have to undergo an abortion |*..f 
eli, J., Burger, Ch. J.. Ot.W.ur J 
White, J., and Rehnquist. .J Diw-r.tmr 
Blackmun, Brennan, Marshall, ,lr.o ,-tr. 
vens, JJ.]

S Y L L A B U S  B Y  R E P O R T E R  O F  D E C I S I O N S

Missouri statutes require abortions af­
ter 12 weeks of pregnancy to be per­
formed in a hospital <§ 188.025); require 
a pathology report for each nbortion per­
formed (§ 188.047); require the presence 
of a second physician during abortions 
performed af >r viability (§ 188.030.3); 
and require oors to secure parental 
consent or ,onsent from the Juvenile 
Court for an abortion (§ 188.028). In an 
action challenging the constitutionality 
of these provisions, the District Court 
invalidated all provisions except 
§ 188.047. The Court of Appeals reversed 
as to §§ 188.028 and 188.047 but affirmed 
as to §§ 188.030.3 and 188.025.

Held: Section 188.025 is unconstitu­
tional, but §§ 188.047, 188.030.3, and 
188.028 are constitutional.
664 F2d 687, affirmed in part, reversed 
in part, vacated in part, and remanded.

Justice Powell delivered the opinion of 
the Court with respect to Parts I and II, 
concluding that the second-trimester hos­
pitalization requirement of § 188.025 
"unreasonably infringes upon a woman's 
constitutional right to obtain an abor­
tion.”  City of Akron v Akron Center of 
Reproductive Health, Inc., ante, at 439, 
76 L Ed 2d 687, 103 S Ct 2481.

Justice Powell, joined by The Chief 
Justice, concluded in Parts III, IV, and V 
that:

1. The second-physician requirement 
of § I t  ’.030.3 is constitutional as reason­
ably fu thering the State’s compelling 
interest i • protecting the lives of viable 
fetuses.

2, The pt thology-report requirement of 
§ 188.047 is constitutional. On its face 
and in effect, such requirement is rea­
sonably related to generally accepted

medical standards and furthers .rr.prir 
tant health-related state .<incer-i In 
light of the substantial her.eiits { , 
pathologist's examination .an h.iv» 
small additional cost of ,uch .in - x . i m i -  

nation does not significantly burm-n t 
pregnant woman's abortion decision

3. Section 188.028 is constitutional A 
State’s interest in protecting immature 
minors will sustain a requirement of a 
consent substitute, either parental or 
judicial. And as interpreted by the t'ourt 
of Appeals to mean that the Juvenile 
Court cannot deny a minor's application 
for consent to an abortion "for good 
cause" unless the court first finds that 
the minor was not mature enough to 
make her own decision, § 188.028 pro­
vides a judicial alternative that is consis­
tent with established legal standards 
See City of Akron v Akron Center for 
Reproductive Health, Inc.. ante, .it 433- 

440, 76 L Ed 2d 687, 103 S Ct 2481.
Justice O'Connor, joined by Justice 

White and Justice Rehnquist. concluded 
that:

1. The second-physician requirement 
of § 188.030.3 is constitutional because 
the State has a compelling interest, ex­
tant throughout pregnancy, in protecting 
and preserving fetal life.

2. The pathology-report requirement of 
§ 188.047 is constitutional because it im­
poses no undue burden on the limited 
righ; to undergo an abortion, and 
validity is not contingent on the :n w * 
ter of pregnancy in which it is imposed

3. Assuming, arguendo, that the state 
cannot impose a parental veto on j mi­
nor’s decision to undergo ari abortion, 
the parental consent provision
§ 188.028.2 is constitutional because a
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imposes no undue burden on any right 
tlmt a minor may have to undergo an 
abortion.

Powell, J„ announced the judgment of 
the Court in Part VI and delivered the 
opinion of the Court with respect to 
Parts I and II, in which Burger, C. J-, 
and Brennan, Marshall, Blackmun, and 
Stevens, JJ., joined, and an opinion with

■162 U S  476, 76 L  E d

respect to Parts III, IV, and V, in which 
Burger, C. J., joined. Blackmun, J„ filed 
an opinion concurring in part and dis­
senting in part, in which Brennan, Mar­
shal1 and Stevens, JJ., joined. O'Connor, 
J I an opinion concurring in part in
' Jgment and dissenting in part, in
• White and Rehnquist, JJ.. joined.

2d 733,103 S  Ct 2517

A P P E A R A N C E S  O F  COUNSEL

F r a n k  S u s m a n  argued  th e  cau se  for th e  P la n n ed  P a ren th oo d  
A sso c ia tio n  o f  K a n s a s  C i t y ,  M is s o u r i ,  Inc., e t al.

J o h n  A s h c r o f t  a rgued  th e  ca u se  for th e  A t to r n e y  G e n e ra l o f  
M is so u r i ,  e t al.

B rie fs  o f Co u n se l,  p 912 , in fra .

S E P A R A T E  OPINIONS

[462 US 478]
Ju s t ic e  P o w e ll  a n n o u n c e d  th e  

ju d g m e n t  o f  th e  C o u r t  in  P a r t  V I  
delivered  th e  op in ion  o f  th e  c o u r t  
w ith  re sp ec t to  P a r t s  I an d  II, a n d  
an op in ion  w ith  re sp e c t to  P a r t s  III ,  
IV ,  a n d  V ,  in  w h ich  T h e  C h i e f  J u s ­
tice  jo in s.

T h e se  cases, like  C i t y  o f  A k r o n  v  
A k ro n  C e n te r  fo r  R e p ro d u c tiv e  
H e a lth , Inc., an te , p  416, 76 L  E d  2d 
687, 103 S  C t  2481, and  S im o p o u lo s  
v  V irg in ia , post, p 506, 76 L  E d  2d 
755, 103 S  C t  2532, p re se n t q u e s tio n s  
as to  th e  v a lid ity  o f  s ta te  s ta tu te s  or 
local o rd inances re g u la tin g  th e  pe r­
form ance o f  abo rtion s.

I

P la nned  P a re n th o o d  o f  K a n s a s

C i t y ,  M is so u r i ,  Inc., tw o  p h y s ic ia n s  
w ho  p e rfo rm  a b o rtio n s, and  an  abor­
tio n  c lin ic  (p la in tiffs ) filed a co m ­
p la in t in  th e  D i s t r i c t  C o u r t  fo r th e  
W e s te v n  D i s t r i c t  o f  M is s o u r i  c h a l­
lenging, a s  u n c o n s titu tio n a l, se ve ra l 
se c tio n s  o f  th e  M i s s o u r i  s ta tu te s  reg­
u la tin g  th e  p e rfo rm a n ce  o f  abor­
tion s. T h e  se c tio n s  re le v a n t h e re  in ­
clu d e  M o  R e v  S ta t  § 188.025 (Su p p  
1982), re q u ir in g  th a t  a b o rtio n s  a fte r  
12  w eeks o f  p re g n a n cy  be perfo rm ed  
in  a h o sp ita l;1 § 188.047, req u ir in g  a 
p a tho lo gy  rep o rt for e a ch  abortion  
perform ed;'- § 188.030.3, req u ir in g  
th e  p resence  o f  a  se con d  

[462 U S  479]

p h y s ic ia n  d jr -  
in g  a b o rtio n s p e rfo rm e d  a fte r  v ia b il­
i ty ;3 and § 188.028, req u ir in g  m in o rs

1. Missouri Rev Stat § 188.025 (Supp 1982) 
provides: "Every abortion performed subse­
quent to the first twelve weeks of pregnancy 
shall be performed in a hospital.”

2. Missouri Rev Stat § 188.047 (Supp 1982) 
provides:
"A representative sample of tissue removed 
the time of abortion shall be submitted to a 

board eligible or certified pathologist, w ho 
shall file a copy of the tissue report with the 
state division of health, and who shall provide 
a copy of the report to the abortion facility or 
hospital in which the abortion was performed

or induced and the pathologist’s report shall 
be made a part of the patient’s permanent 

record."

3. Missouri Rev Stat § 188.030.3 iSupp 1982) 
provides:

"An abortion of a viable unborn child shall 
be performed or induced only when there is 
in attendance a physician other thun the 
physician performing or inducing the abortion 
w h o  shall take control of and provide immedi­
ate medical care for a child born as a result of 
the abortion. During the performance of the 
abortion, the physician performing it, and
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to  se cu re  paren ta l or ju d ic ia l co n ­
se n t.4

[462 U S  480]

A f t e r  h ea rin g  te stim o n y  from  a 
n u m b e r  o f  e x p e r t w itnesses, th e  D i s ­
tr ic t  C o u r t  inva lida ted  a ll o f  th e se

subsequent to the abortion, the physician re­
quired by this section to be in attendance, 
shall take all reasonable steps in keeping 
with good medical practice, consistent with 
the procedure used, to preserve the life and 
health of the viable unborn child; provided 
that it does not pose nn increased risk to the 
life or health of the woman."

4. Missouri Rev Stat § 188.028 (Supp 1982) 
provides:

"1. N o  person shall knowingly perform an 
abortion upon a pregnant w o m a n  under the 
age of eighteen years unless:

"(1) The attending physician has secured 
the informed written consent of the minor 
and one parent or guardian; or 

"(2) The minor is emancipated and the 
attending physician has received the informed 
written consent of the minor; or 

"(3) The minor has been granted the right 
to self-consent to the abortion by court order 
pursuant to suocection 2 of this section, and 
the attending physician has received the in­
formed written consent of the minor; or 
"(4) The minor has been granted consent to 

the abortion by court order, and the court has 
given its informed written consent in accor­
dance with subsection 2 of this section, and 
the minor is having the abortion willingly, in 
compliance with subsection 3 of this section,

"2. The right of a minor to self-consent to 
an abortion under subdivision (3) of subsec­
tion 1 of this section or court consent under 
subdivision (4) of subsection 1 of this section 
m a y  be granted by a court pursuant to the 
foll-'»-jng procedures:

The minor or next friend shall m a k e  an 
app.. ation to the juvenile court which shall 
assist the minor or next friend in preparing 
the petition and notices required pursuant to 
thio section. The minor or the next friend of 
the minor shall thereafter file a petition set­
ting forth the initials ol the minor; the age of 
the minor; the names nod addresses of each 
parent, guardian, or, if the minor's parents 
are deceased and no guardian has been ap­
pointed. any other person standing in loco 
parentis of the minor; that the minor has 
been fully informed of the risks and conse­
quences of the abortion; tbat the minor is of 
sound mind and has sulficient intellectual 
capacity to consent to the abortion: that, if 
the court does not grant the minor majority 
rights for the purpose of consent to the abor­
tion. the court should find that the abortion is

se c tio n s  excep t th e  pathology r^  
q u irem en t. 483 F  S u p p  679. 6 9 9 - 7r.i
(1980).3 T h e  C o u r t  o f  A p p e a ls  for the 
E ig h th  C i r c u i t

[462 U S  481]

_________________ reversed  th° District
in the best interest of the minor and g-.„ 
judicial consent to the abortion: that the r . 
should appoint a guardian ad litc-m ; i •►,! 
child; and if the minor does not hat#* pr:-. ,;r 

counsel, that the court should appoint our., 
sel. The petition shall be signed bv the minor 
or the next friend;

"(31 A  hearing on the merits of the petit,on 
to be held on the record, shall be held as ~.,r 
as possible within five dnys of the filing of 
petition. ... At the hearing, the court -hail 
hear evidence relating to the emotional de\n|. 
opment, maturity, intellect and understand- 
ing of the i-inor; the nature, possible conse­
quences. anu alternatives to the abortion: ana 
any other evidence that the court may find 
useful in determining whether the minor 
should be granted majority rights for the 
purpose of consenting to the abortion or 
whether the nbortion is in the best interests 
of the minor;
"(4) In the decree, the court shall for good 

cause:
"(a) Grant the petition for majority rights 

for the purpose of consenting to the abortion, 
or
"(b) Find the abortion to be in the best 

interests of the minor and give judicial con­
sent to the abortion, setting forth the grounds 
for so finding; or
"(c) Deny the petition, setting forth the 

grounds on which the petition is denied;

"3. If d minor desires an abortion, then she 
shall be orally informed of and. if possible, 
sign the written consent required by section 
188.039 in the same manner as an adult 
person. No abortion shall be pertormed an 
any minor ngninst her will, except that an 
abortion may be performed against the will >i 
a minor pursuant to a coutt order described 
in subdivision (41 of subsection I oi this -ec- 
tion that the nbortion is necessary to preserve 
the life of the minor.”

5. The District Court also awarded attor­
ney's fees for all hours claimed by the plain­
tiffs' attorneys. The Court of Appeals ailirmrd 
this allocation of fees. See 655 F'-’d >-)>•
(CA8 1981). The petition for certiorari raise* 
the issue whether an award of attorney s jw*- 
made pursuant to 42 U S C  $ 198-' I- •n 
Supp V) [4” U S C S  § 1988|. should be propor­
tioned to retlect the extent to which plain 

prevailed.
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Co u rt's  ju d g m e n t w ith  re sp ec t to 
§ 1 8 8 .0 2 8 , th e re b y  u p h o ld in g  th e  re­
quirem ent th a t a m in o r  se cu re  p a ­
rental or ju d ic ia l co n se n t to  an  a b o r­
tion. I t  a lso  held th a t  th e  D i s t r i c t  
Co u r t erred in su s ta in in g  § 188.047, 
the patho logy req u irem en t. T h e  D i s ­
tric t C o u r t ’s  ju d g m e n t w ith  re sp e c t 
to th e  se cond -physic ian  re q u ire m e n t 
was affirm ed, and th e  ca se  w a s re ­
manded for fu r th e r  p roceed ings and  
findings re la tin g  to  th e  se co n d -tr i­
m ester ho sp ita liza tio n  req u ire m e n t. 
655 F2 d  848, 872-873 (1981). O n  re ­
mand, the D is t r ic t  C o u r t  a ffirm ed  its  
holding th a t  th e  se co n d -tr im e ste r  
hosp ita liza tion  re q u ire m e n t w a s u n ­
constitu tiona l. T h e  C o u r t  o f  A p p e a ls  
affirmed th is  ju d g m e n t. 664 F 2 d  687, 
691 (1981). W e  g ra n te d  ce r tio ra r i. 
456 U S  988, 73 L  E d  2d 1282, 10 2  S  
C t  2267 (1982).

T h e  C o u r t  today in  C i t y  o f  A k r o n , 
ante, a t  426-431, 76 L  E d  2d 687, 103 
S  C t  2481, h a s s ta te d  fu lly  th e  p r in ­
ciples th a t govern  ju d ic ia l rev ie w  o f  
sta te  s ta tu te s  re g u la tin g  ab o rtion s, 
and th e se  need n o t be repea ted  here . 
W ith  these  p r in c ip le s  in  m ind , w e  
turn to  the  s ta tu te s  a t  issue.

II

[1a, 2] In C i t y  o f  A k r o n , w e  in va li-

6. [1b] Missouri does not define the term 
"hospital” in its statutory provisions regulat­
ing abortions. W e  therefore must assume, as 
did the courts below, see <183 F Supp 679, n 10
(1980); 664 F2d 687, 689-690, and nn 3, 5. and 
6 (1981), that the term has its c o m m o n  m e a n­
ing of a general, acute-care facility. Cf. M o  
Rev Stat § 138.015(2) (Supp 1982) (defining 
"abortion facility" as "a clinic, physician’s 
office, or any other place or facility in which 
abortions are performed other than a hospi­
tal"). Section 197.020.2 (1978), part of Mis­
souri's hospital licensing laws, rends:

" 'Hospital' means a place devoted prim ar­
ily to the maintenance and operation of facili­
ties for the diagnosis, treatm ent or care for 
not less than •.wenly-four hours in any week 
of three or more nonreluted individuals sulfer- 
•ng from illness, disease, injury, deformity or

2d 733, 103 S Ct 2517

dated  a  c ity  o rd in a n ce  req u ir in g  
p h y s ic ia n s  to perform  a ll se co n d -tr i­
m e ste r  a bo rtion s a t ge n e ra l o r sp e ­
cia l h o sp itu ls  a ccred ited  b y  th e  J o in t  
C o m m is s io n  on A c c re d ita t io n  o f  Hos.- 
p ita ls  ( J C A H )  o r  by th e  A m e r ic a n  
O s te o p a th ic  A sso c ia tio n . A n te ,  a t  
431-432, 76 L  E d  2d 687, 103 S  C t  
2481. M is s o u r i ’s  h o sp ita liza tio n  re­
q u ire m e n ts  are s im ila r  to  th o se  e n ­
a cted  by A k ro n , a s a ll se co n d -tr im e s­
te r  ab o rtio n s m u s t  be p e rfo rm ed  in 
genera l, acu te-care  fa c il i t ie s .9 F o r

th e  rea son s sta ted  in C i t y  o f 
[462 U S  482)

A k r o n ,
we held  th a t  su ch  a re q u ire m e n t " u n ­
rea so n a b ly  in fr in ges up o n  a w o m a n ’s  
co n s t itu t io n a l r ig h t to o b ta in  an  abor­
tion ."  A n te ,  a t 439, 76 L  E d  2d 687, 
103 S C t  2481. F o r  th e  sa m e  rea son s, 
w e a ffirm  th e  C o u r t  o f A p p e a ls ’ ju d g ­
m e n t th a t  § 188.025 is  u n c o n s t i tu ­
tiona l.

I l l

W e  tu r n  now to  the  S t a t e ’s  second - 
p h y s ic ia n  requ irem en t. In  Roe  v  
W ade , 4 10  U S  113 , 35 L  E d  2d 147, 
93 S  C t  705 (1973), th e  C o u r t  recog-

other abnormal physical conditions; or a place 
devoted primarily to provide for not less than 
twenty-four hours in any week medical . . . 
care for three or more nonrelated individuals.II
Cf. M o  Rev Stat § 197.200(1) (1978) (defining 
"ambulatory surgical center" to include facili­
ties "with an organized medical stair of physi­
cians” and "with continuous physician ser- 
■ vices and registered professional nursing ser­
vices whenever a patient is in the facility"); 
13 M o  Admin Code § 50-30.010UXA) (1977) 
(same). The regulations for the Department of 
Social Services establish standards for the 
construction, physical facilities, and adminis­
tration of hospitals. §§ 50-20,010 to 50-20.030. 
These are not unlike those set by JCAH. See 
City of Akron, ante, at 432, and n 16, 76 L Ed 
2d 687. 103 S Ct 2481.
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ni/.ud that the State has a compel­
ling interest in the life of a viable 
fetus: "[T]he State in promoting its 
interest in the potentiality of human 
life may, if it chooses, regulate, and 
even proscribe, abortion except 
where it is necessary, in appropriate 
medical judgment, for the preserva­
tion of the life or health of the 
mother." Id., at 164-165, 35 L Ed 2d 
147, 93 S Ct 705. See CoL-.ii v 
Franklin. 439 US 379, 386-387, 58 L 
Ed 2d 596, 99 S Ct 675 (1979); Beal v 
Doe, 432 US 438, 445-146, 53 L Ed 
2d 464, 97 S Ct 2366 (1977). Several 
cf tho Missouri statuses undertake 
such regulation. Postviability abor­
tions are proscribed except when 
necessary to preserve the life or the 
health o f the woman. Mo Rev Stat 
§188.030.1 (Supp 1232). The 

[•102 U S  433]

State
7. The courts below found, and Justice 

Blackmun’s partial dissenting opinion agrees, 
post, at 499-500, 76 L Ed 2d, at 750-751, that 
there is no possible justification for a second- 
physician requirement whenever D & E  is used 
because no viable fetus can survive a D & E  
procedure. 483 F Supp, at 694; 655 F2d, at 
S65. Accordingly, for them, § 188.030.3 is 
overbroad. This reasoning rests on two as­
sumptions. First, a fetus cannot survive a D &  
E nbortion, and second, D & E  is the method of 
choice in the third trimester. There is general 
agreement as to the fi*' roposition, but hot 

as to the cwond. I" • almost all of the 
authorit’ • Justice Blackmun's
critical ^  as the Court of A p­
peals not-o, *i   of this procedure after
viability is subject to the requirements of 
§ 188.030.2. Cee id., at 865, and n 28. Never­
theless, the courts below, in conclusory lan­
guage. found that D & E  is the "method of 
choice even after viability is possible." Id., at 
865. N o  scholarly writing supporting this view 
is cited by those courts or by the dissent 
Reliance apparently is placed solely on the 
testimony of Dr. Robert Crist, a physician 
from Kansas, to w h o m  the District Court 
referred in a footnote. 483 F Supp, at 694. n 
25. This testimony provides slim support for 
this holding. Dr. Crist's testimony, if nothing 
else, is remarkable in its candor. H e  is a 
member of the National Abortion Federation,

also forbids the use o f abortion pro­
cedures fatal to the viable I'etu.-, un­
less alternative procedures pose .» 
greater risk to tb health of the 
woman. § 188.030.2.

The statutory provision at i.s.-,ue :r. 
this case requires the attendance of 
a second phys;cian at the abortion of 
a viable fetus. § 188.030.3. This sec­
tion requires that the second physi­
cian "taka all reasonable steps in 
keeping with good medical practice 
. . . to preserve the life and health 
of the viable unborn child; provided 
that it does not pose an increased 
risk to the life or health of the 
woman.” See n 3, supra. It also pro­
vides that the second physician 
"shall take control o f and provide 
immediate medical care for a child 
born as a result of the abortion."

The lower courts invalidated 
§ 188.030.3.7 The plaintiffs, respon-
"an organization of abortion providers .md 
people interested in the pro-choice move­
ment." 3 Record 415-416. H e  supported the 
use of D & E  on 28-week pregnancies, well into 
the third trimester. In some circumstances, he 
considered it a better procedure than other 
methods. See id., at 427-428. His disinterest 
in protecting fetal life is evidenced by hu 
agreement "that the abortion patient has a 
right not only to be rid of the growth, called a 
fetus in her body, tut also has a right to a 
dead fetus.” Id., at <31. H e  also agreed thJt 
he "(njever hn[s] any intention of trying to 
protect the fetus, if it can be saved, jbid.. ana 
finally that "as a general principle" _ h,,rr 
should not be a live fetus." id., at 4-15 More­
over, contrary to every other view, he thought 
a fetus could survive a D & E  abortion. Id . at 
433-434. None of the other physicians •‘ho 
testified at the trial, those called both by .hr 
plaintiffs and defendants, considered that ah' 
use of D & E  after viability was indicated ^  
2 Record 21 (limiting use of D & E  to under k  
weeks); 3 Record 381. 410-413 'Dr .
Kretzschmarl ( D&E up to 17 weeks: " ou' 
never perform D & E  after 26 weeks', a *
787 (almost "inconceivable" to use D & h  
viability); 7 Record 52 t D & E  salest up 0 • 
weeks);’id., at 110 (doctor not performing 
E past 20 weeksl; id., at 111 risks >i 
outpatient D & E  equivalent to childbirth at - 
weeks). See also 8 Kecord 33. iS-M u‘)*
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dents here on this issue, urge af'ir- 
mance on thu

[102 U S  (H I I
grounds that the sec­

ond-physician requirement distorts 
the traditional doctor-patient rela­
tionship, and is both impractical and 
costly. They note that Missouri does 
not require two

1-102 U S  IH5)

physicians in atten­
dance for any other medical or surgi­
cal procedure, including childbirth 
or delivery of a premature infant

The first physician’s primary con­
cern will be the life and health of 
the woman. Many third-trimester 
abortions in Missouri will be emer­
gency operations," as the State per­
mits these late abortions only when 
they are necessary to preserve the 
life pr the health of the woman. Ib is 
not unreasonable for the State Lo
tion of Dr. Willard Catcsi (IS weeks latest D &
E performed). Apparently Dr. Crist performed 
r.boritons only in Kansas, 3 Record 33-1. 368, 
■128. a Stale having no statutes comparable to 
§188.030.1 and § 188.030.2. It is not clear 
whether he was operating under or familiar 
with the limitations imposed by Missouri law. 
Nor did he explain the circumstances when 
(here were "contraindications" against the 
use of any of the procedures that could pre­
serve viability, or whether his conclusory 
opinion was limited to emergency situations. 
Indeed, there is no record evidence that D & E  
ever will be the method that poses the least 
risk to the w o m a n  in those rare situations 
where there are compelling medical reasons 
for performing an abortion after viability. If 
there were such instances, they hardly would 
justify invalidating § 188.030.3.

!n addition to citing Dr. Crist in its foot­
note, the District Court cited— with no elabo­
ration— Dr. Schmidt. His testimony, reflecting 
no agreement with Dr. Crist, is enlightening. 
Although he conceded that the attendance of 
a second physician for a D & E  abortion on a 
viable fetus was not necessary, he conside: • i 
the point mcstly theoretical, because he "si;,n- 
Pjy (did) not believe that the question of 
viability comes up when D & E  is an elected 
method of abortion." a Record 83(5. W h e n  
reminded of Dr. Crist’s earlier testimony, he

2d 733, 103 S Ct 2517

a ssu m e  th a t  * rltirine the opu ru tiop  
th e  Oral, p h y sic ia n 's  .m e n tio n  find 
sk ills  w ill be d irected  to p re se rv in g  
th e  w om an's health, ;in<! not to p ro ­
tecting the actual life of those fe­
tuses who survive the abortion pro­
cedure. Viable fetuses will be in im­
mediate and grave danger because of 
their premature birth. A second phy­
sician, in situations where Missouri 
permits third-trimester abortions, 
may be of assistance to the woman's 
physician in preserving the health 
unci life of the child.

[3a] By giving immediate medical 
attention to a fetus that is delivered 
alive, the second physician will as­
sure that the State’s interests are 
protected more fully than the first 
physician alone would be able to do. 
And given the compelling interest 
that the State has in preserving life, 
we cannot say that the Missouri
conceded the remote possibility of third-tri­

mester D & E  ubortions, but stated: "I person­
ally cannot conceive that as a significant 
practical point. It m a y  be important legally, 
but [not) fiom a medical standpoint . . . 
Ibid. Given that Dr. Crist’s discordant testi­
mony  is wholly unsupported, the State’s c o m­

pelling interest in protecting a viable fetus 
justifies the second-physician requirement 
ever, though there m a y  be the rare case w hen 
a physician m a y  think honestly that D & E  is 
required for the mother’s health. Legislation 
need not accommodate every conceivable con­
tingency.

8. There is no clearly expressed exception 
on the face of the statute for the performance 
of an abortion of a viable fetus without the 
second physician in attendance. There m a y  be 
emergency situations where, for example, the 
woman's health m a y  be endangered by delay. 
Section § 188.030.3 is quulilied. at least in 
part, by the phrase "provided that it does not 
pose an increased risk to the life or health of 
the woman." This clause reasonably could bo 
construed to apply to such a situation Cf. H. 
L. v Matheson. 350 U S  398. 307. n 13, 67 L Ed 
2d 388 101 S Ct 1163 11981) (rejecting argu­
ment that Utah statute might apply to ind(- 
viduals with emergency health care needs).

7 4 1



requirement o f a second physician in 
those unusual

[402 U S  4HG)

circumstances where 
Missouri perm its a third-trimester 
abortion is unconstitutional. Pre­
serving the life of a viable fetus that 
is aborted may not often be possible,u 
but the S tate legitimately may 
choose to provide safeguards for the 
comparatively few instances o f live 
birth that occur. We believe the sec­
ond-physician requirement reason­
ably furthers the State's compelling 
interest in protecting the lives of 
viable fetuses, and we reverse the 
judgment o f the Court of Appeals 
holding that § 188.030.3 is unconsti­
tutional.

IV
 M in iIn regtdating. hospital services 

witlyn th e State, Missouri r e t i r e s  
that "[a]ll tissue surgically removed
with the exception of such tissue as 
tonsils, adenoids, hernial sacs and 
prepuces, shall be examined by a 
■pathologist, either on the 'premises 

' or by arrangement outside o f ' th e  
hospital.” :13 Mo Admin Code §50- 
20*030(3)(A)7 (1977). With respect to 
abortions, whether performed in hos-. 
pitals or in some other facility, 
§ 188.047 requires th .■ pathologist to
9. See American Coll ;ge of Obstetricians 

and Gynecologists (ACO* r> Technical Bulletin 
No. 56, 4 (Dec 1979) (as high as 7 %  live-birth 
rate for intrauterine instillation of uterotonic 
agents); Stroh &  Hinman, Reported Live 
Births Following Induced Abortion: T w o  and 
One-Half Years' Experience in Upstate N e w  
York. 126 A m  J Obstet Gynecol 83, 83-84 
(1976) (26 live births following saline induced- 
abortions; 9 following hysterotomy; 1 follow­
ing oxtyocin-induced abortion) (1 survival out 
of 38 live births); 5 Record 728 (50-62% mor­
tality rate for fetuses 26 and 27 weeks); id., at 
729 (25-92% mortality rate for fetuses 28 and 
29 weeks); id., nt 837 (50% mortality rate at 
34 weeks).

10. A  pathological examination is designed

"file a copy of the tissue report with 
the stute division o f health 
See n 2, supra. The pathologist .do, 
is required to "provide a copv of the 
report to the abortion facility ,‘,r 
hospital in which the abortion was 
performed or induced.” Thus. \ij^  
souri appears to require that tu-ui- 
following abortions, as well as from 
almost all other surgery performed 
in hospitals, must be submitted to , 

pathologist, not merely examined by 
the performing doctor. The narrow 
question before us is whether the 
State lawfully also may require :!> 
tissue removed following 

[462 U S  4871

abortions
performed in clinic* as well as in 
hospitals to be submitted to a pa­
thologist.

On its face and in effect. § 188 'M7 
is reasonably related to generally 
accepted medical standards and 
”further[s] important health-related 
state concerns ’ Citv o f Akron, ante, 
at <130, 76 L Ed 2d 687, 103 S Ct 
2481. ^.the.Cpu^tfi^ApReals recog­
nized, ‘ pathology examinations ore 
clearly "useful and tjven necessary 
in some cases,” because "abnormali­
ties in. the tissue may warn of seri­
ous, possibly fatal "disorders." 655 
F2d, a t 870.10 As a ru ler irH s ac-
to assist in the detection of fatal ectopic preg­
nancies. hydatidiform moles or other preoanc- 
erous growths, nnd a variety of other prob­
lems that can be discovered only through a 
pathologicnl examination. The general medi­
cal utility of pathological examinations ••» 
clear. See. ACOG. Standards for Obstetric-Uv- 
necologic Sendees 52 i5th ed 1983* I'-1"-’ 
A C O G  Standards); National Abortion Federa­
tion (NAF) Standards 6 (19811 -compliance 
with standards obligatory for N A F  memoer 
facilities to remain in good standing1: Uriel 
for American Public Health Association^ 

Amicus Curine. O T  1982, Nos. 81-185. 
81-1172, p 29. n 6 (supporting the N . U  
dards for nonhospitnl abortion l.tcililie* ** 
constituting "minimi m  standards
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cepted medical practice to subm it all 
tissue to the examination of a pa­
thologist." This is particularly im­
portant following abortion, because 
questions remain as to the long- 
range

[462 U S  488) 

complications and th e ir efTect 
on subsequent pregnancies. See App 
72-73 (testimony of Dr. W illard Ca­
tes, Jr.); Levin, Schoenbaum, Mon- 
son, Stubblefield, & Ryan. Associa­
tion of Induced Abortion w ith  Subse­
quent Pregnancy Loss, 243 JAMA 
2495, 2499 (1980). Recorded pathol­
ogy reports, in concert w ith  abornon 
complication reports, provide a sta­
tistical basis for studying those com­
plications. Cf. Planned Parenthood 
of Central Missouri v Danforth, 428 
US 52, 81. 49 L Ed 2d 788, 96 S Ct 
2831 (1976).

Plaintiffs argue that the physician

performing the abortion is as quali­
fied as a pathologist to make the 
examination. This argument disre­
gards the fact that Missouri requires 
a pathologist— not the performing 
physician— to examine tissue after 
almost every type of surgery. A l­
though this requirement is in a pro­
vision relating to surgical procedures 
in hospitals, many of the same pro­
cedures included within the Missouri 
statute customarily are performed 
also in outpatient clinics. No reason 
has been suggested why the oru- 
dence required in a hospital should 
not be equally appropriate in such.a 
clinic. Indeed, there may be good 
reason to impose stricter standards 
in th is respect on clinics performing 
abortions than on hospitals.12 As the 
testimony in the District 

[462 U S  489]

Court indi­
11. ACOG's standards at the time of the 

District Court’s trial recommended that a 
"tissue or operative review committee" should 
examine "all tissue removed at obstetric-gyne­
cologic operations.” ACOG, Standards for O b­
stetric-Gynecologic Sendees 13 (4th ed 1974). 
The current A C O G  Standards also state as a 
general rule that, for all surgical services 
performed on an ambulatory basis, "[tjissue 
removed should be submitted to a pathologist 
for examination." 1982 A C O G  Standards, at 
52. lustice Blackmun's dissent, however, re­
lies on the recent modification of these Stan­
dards as they apply to abortions. A C O G  now 
provides an "exception to the practice" of 
mandatory examination by a pathologist and 
makes such examination for abortion tissue 
permissive. Ibid. Not surprisingly, this change 
in policy was controversial within the College. 
See 5 Record 799-800. A C O G  found that "(njo 
consensus exists regarding routine micro­
scopic examination of aspirated tissue i’.i ev­
ery case.” though it recognized— on tne htsis 
of inquiries made in 29 institutions— that ;n a 
majority of them a microscopic examination is 
performed in all cases. ACOG. Report ri C o m­
mittee on Gynecologic Practice. Item =6.2.1 
(June 27-28. 1980).

12. The professional views that the plain­
tiffs find to support their position do not 
disclose whether consideration w a s  given to 
the tact that not all abortion clinics, particu­
larly inadequately regulated clinics, conform

to ethical or generally accepted medical stan­
dards. See Bellotti v Baird, 443 U S  622, 641, n 
21, 61 L  Ed 2d 797, 99 S Ct 3035 (19791 
(Bellotti II) (minors m ay resort to "incompe­
tent or unethical" abortion clinics): Planned 
Parenthood of Central Missouri v Danforth. 
428 U S  52, 91, n 2. 49 L Ed 2d 788. 96 S Ct 
2831 (1976) (Stewart. J., concurring). The Sun- 
Times of Chicago, in a series of special re­
ports, disclosed widespread questionable prac­
tices in abortion clinics in Chicago, including 
the failure to obtain proper pathology reports 
See The Abortion Profiteers, Chicago Sun- 
Times 26-26 iSpecial Reprint 1978). It is 
clear, therefore, that a State reasonably could 
cur.cluue that a pathology requirement is nec­
essary in abortion clinics os well as in general 
hospitals.

In suggesting that we make from a "com­
fortable perspective" the judgment that a 
State constitutionally can require the addi­
tional cost of a pathology examination, Jus­
tice Blackmun's dissent suggests that we dis­
regard the interests of the "woman on welfare 
or the unemployed teenager.” Post, at 498, 76 
L  Ed 2d. at 749. But these women may be 
those most likely to seek the least expensive 
clinic available. As the standards of medical 
practice in such clinics m a y  not be the high­
est, a State m a y  conclude reasonably that a 
pathologist's examination of tissue is particu­
larly important for their -rotection.
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ca te s, m edical o p in io n  d iffers w id e ly  
on th i s  question . S e e  4 Record 623; 5 
R e co rd  749-750, 798-800, 845-847; n 
11 , sup ra . T h e re  is  su b sta n tia l su p ­
p o rt for M is s o u r i ’s  requ irem ent. In 
f ’ iis case, for exa m p le , D r. B e rn a rd  
N a th a n so n . a w id e ly  experien ced  
abortion  p ra c titio n e r, testified  th a t  
he req u ire s a p a th o lo g is t e x a m in a ­
tion  a fte r  each  o f  th e  60,000 abor­
tio n s  perform ed u n d e r  h is d irec tio n  
a t th e  N e w  Y o rk  C e n te r  for R e p ro ­
d u c tiv e  and  S e x u a l  H e a lth . H e  con­
sid e rs  it  " a b so lu te ly  n ece ssa ry  to  ob­
ta in  a p a th o lo g is t’s  report on each  
and  e ve ry  sp e c im e n  o f tis su e  re­
m oved  from  a b o rtio n  or for th a t  
m a tte r  from  a n y  o th e r  su rg ica l p ro­
ce d u re  w h ich  in v o lv e s  the  rem ova l 
o f  t is su e  from  th e  h um an  bod y.” 
A p p  14 3 -144 . Se e  a lso  id., a t 14 6 -14 7  
( te s tim o n y  o f  D r. K e itg e s); 5 R eco rd  
798-799  ( te s tim o n y  o f  Dr. S c h m id t ) . 13

[4a] In  w e ig h in g  th e  ba lance  be­
tw e e n  p ro tectio n  o f  a w o m a n 's  
h e a lth  and th e  co m p a ra tiv e ly  sm a ll 
ad d ition a l co s t  o f  a  p a th o lo g ist’s  ex­
a m in a tio n , w e c a n n o t sa y  th a t  th e  
C o n s t i tu t io n  re q u ire s  th a t  a S ta te  
su b o rd in a te  i ts  in te r e s t  in  h e a lth  to 
m in im ize  to  th is  e x te n t  th e  c o s t  o f 
abortion s. E v e n  in  the  e a r ly  w eek s 
o f p regnancy , " [c ]e r ta in  reg u la tio n s  
th a t  have no s ig n ifica n t im p a c t on 
th e  w o m a n ’s  e x e rc ise  o f h e r  r ig h t [to  

[462 U S  490]

13. Justice Blackmun's dissent appears to 
suggest that § 188.047 is constitutionally in­
firm because it does not require microscopic 
examination, post, at 496-497, 76 L. Ed 2d, at 
748-749. but that misses the point of the 
regulation. The need is for someone other 
than the performing clinic to make an inde­
pendent medical judgment on the tissue. See 
n 12, supra; 5 Record 750 iDr. Pierre Keitges. 
a pathologist!. It is reasonable for the State to 
assume that an independent pathologist is 
more likely to perform a microscopic exami­
nation than the performing doctor. See H. 
Cove. Surgical Pathology of the Endometrium 
23 11981' i"To the pathologist, abortions of

decide  to  have  an  abortion; may- •*. 
p e rm iss ib le  w here  ju stified  by ;rn^,r. 
ta n t  s ta te  hea lth  objectives,"  C ; t v  t 
A k ro n , a n te , a t 430, 76 L  Ed  j<j ^ .,7  

103 S  C t  2481. See  D a n fo r th  ( 
U S ,  a t 8 0 -8 1 , -19 L  Ed  2d 7 *«.
C t  2831. W e  th in k  the  COst it , 
t is su e  e xa m in a tio n  does not -igr;:;. 
c a n t ly  b u rden  a pregnan t w om an - 
abo rtion  decision . T h e  e stim a ted  :>r,i 
o f  co m D liance  for p la in tiff  Ropromjg. 
tiv e  H e a l th  S e rv ice s  w as 819 in :*-r 
abortion  perform ed, 483 !•' Supp. .it 
700, n 48, and in ligh t of th e  -urn 
s ta n t ia l  benefits th a t a pathologist 
e x a m in a tio n  can  have, th is  -m ail 
co s t  c le a r ly  is ju stified . In D an forth . 
th is  C o u r t  u n a n im o u sly  upheld M i s ­
so u r i ’s  recordkeep ing  requ irem ent .us 
" u se fu l to  the  S ta te ’s  in te re st :u 
p ro te c tin g  the  hea lth  o f  its fem ale 
c itize n s , a n d  [as] a resource th a t ;s 
re le v a n t to  decisions in vo lv ing  m edi­
ca l exp erien ce  and  judgm en t."  128 
U S ,  a t 8 1 , 49 L  E d  2d 788. 96 S  C t  
2 8 3 1 .N W e  view  th e  requ irem ent for 
a  p a th o lo g y  report as com parable 
and  a s a  re la tiv e ly  in sign ifican t bur­
den. A c co rd in g ly , we reverse  the 
ju d g m e n t o f  th e  C o u r t  o f A p p e a ls  on 
th is  issue .

V

A s  we noted  in  C i t y  ol A k ron , the 
re le v a n t legal s ta n d a rd s w ith  respect

any sort are evaluated grossly and m u f - o m  
cally for the primary purpose of e>iobli>mng 
a diagnosis of intrauterine pregnancy e m­

phasis added).

14. The Danforth Court also im‘cd :n.» 
"[t]he added requirements for eonlidenun..' 
with the sole exception for public in-.utn -.a 
cers. and for retention tor seven uar*. 
period not unreasonable in length. "j
persuade us in our determination 01 
slitutional limits." 428 US. at si. '• •• *
7S8. 96 S Ct 2831. Missouri extend' jne ■'-< 
tical safeguards found reassuring m  
to the pathology reports at issue here - ■*
Rev Stat §5 188 055.2. 188 060 .Suim >• -
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to p a ren ta l-co n sen t re q u ire m e n ts  are 
not in d ispu te . S e e  an te , a t 439, 76 L  
E d  2d 687, 103 S  C t  2481; B e llo tti v  
Baird, 443 U S  622, 640-642, 643 - 
644, 61 L  E d  2d 797, 99 S  C t  3035 
(1979) (B e llo tti II) (p lu ra lity  opinion); 
id., a t 656-657, 61 L  E d  2d 797, 99 S  
C t  3035 (W h ite , J . ,  d is se n tin g ).,s A  
S ta te 's  in te re st in

(462 U S  401)

p ro te c tin g  im m a­
ture  m in o rs w ill su s ta in  a req u ire­
m ent o f  a co n sen t su b s t i tu te ,  e ith e r  
parental o r jud icia l. I t  is  clear, how ­
ever, th a t  " the  S ta te  m u s t  provide

15. The dissenters apparently believe that 
the issue here is nn open one, and ndhere to 
the views they expressed in Bellotti II. Post, 
at 503-504, 76 L Ed 2d, at 753. But those 
views have never been adopted by u majority 
of this Court, while a majority have expressed 
quite differing views. See H. L. v Matheson, 
450 U S  398, 67 L Ed 2d 388, 101 S Ct 1164
(1981); Bellotti II. (plurality opiniom; 443 US, 
at 656-657, 61 L Ed 2d 797, 99 S Ct 3035 
(White, J., dissenting).

16. The plurality in Bellotti II also required 
that the alternative to parental consent must 
"assure" that the resolution of this issue "will 
be completed with anonymity and sufficient 
expedition to provide an elFective opportunity 
for an abortion to be obtained." Id., at 644, 61 
L Ed 2d 797, 99 S Ct 3035. Confidentiality 
here is assured by the statutory requirement 
that allows the minor to use her initials on 
the petition. M o  Rev Stat § 188.028.2(1) (Supp 
1982). As to expedition of appeals, 
§ 188.028.2l6) provides in relevant part:
"The notice of intent to appeal shall be given 
within twenty-four hours from the date of 
issuance of the order. The record on appeal 
shall be completed and the appeal shall be 
perfected within five days from the filing of 
notice to appeal. Because time m a y  be of the 
essence regarding the performance of the 
abortion, the supreme court of this state 
shall, by court rule, provide for expedited 
appellate review of cases appealed under this 
section."

W e  believe this section provides the frame­
work for a constitutionally sufficient means of 
expediting judicial proceedings. Immediately 
after the effective date of this statutory enact­
ment, the District Court enjoined enforce­
ment. No unemancipated pregnant minor has 
been required to comply with this section. 
Thus, to this point in time, there has been no

an a lte rn a tiv e  procedure w h e reb y  a 
p re g n a n t m in o r  m ay d e m o n stra te  
th a t  site  is su ffic ie n tly  m a tu re  to 
m ake  th e  abortion  decision  h e r se lf  
o r  th a t, d e sp ite  her im m a tu r ity ,  an 
abortion  w ould  be in her be st in te r ­
e s ts ." 10 C i t y  o f  A k ro n , an te , a t 439- 
440, 76 L  E d  2d 6?7, 103 S  C t  2 4 8 1 .” 
T h e  issu e  h e re  is one p u re ly  o f  s ta tu ­
to ry  co n s tru c tio n : w h e th e r  M is s o u r i  

[462 U S  492] 

p rov ide s a ju d ic ia l a lte rn a tiv e  th a t  is  
c o n s is te n t  w ith  these  e s ta b lish e d  
legal s ta n d a rd s .18

need for the State Supreme Court to promul­
gate rules concerning appellute review. There 
is no reason to believe that Missouri will not 
expedite any appeal consistent with the m a n­
date in our prior opinions.

17. Cf. H. L. v Matheson, supru, at 406-407, 
and n 14, 411. 67 L Ed 2d 388, 101 S  Ct 1164 
(upholding a parental notification require­
ment but not extending the holding to mature 
or emancipated minors or to immature mi­
nors showing such notification detrimental to 
their best interests). The lower courts found 
that § 188.028’s notice requirement was un­
constitutional. 655 F2d, at 873; 483 K  Supp, at 
701. The State has not sought review of that 
judgment here. Thus, in the posture in which 
it appears before this Court for review, 
§ 188.028 contains no requirement for paren­
tal notification.

18. The Missouri statute also exempts 
"emancipated" w o m e n  under the age of 18 
both from the requirement of parental con­
sent and from the alternative requirement of 
a judicial proceeding. Plaintiffs argue that the 
word "emancipated" in this context is void for 
vagueness, but we disagree. Cf. H. L. v Mathe­
son, supra, at 407, 67 L Ed 2d 388, 101 S Cc 
1164 (using word to describe a minor! Al­
though the question whether a minor is 
emancipated turns upon the facts and circum­
stances of each individual case, the Missouri 
courts have adopted general rules to guide 
that determination, and the term is one of 
general usage and understanding in the Mis­
souri c o m m o n  law. See Black v Cole, 626 
S W 2 d  397. 398 (Mo App 1981) (quoting 67 
CJS. Parent and Cnild §86, p 811 (19501); In 
re Marriage of Heddy, 535 S W 2 d  276. 279 (Mo 
A p p  1976) (samel; Wurth v Wurth, 313 S W 2 d  
161, 164 (Mo App 1958) (same), rev'd on other 
grounds, 322 S W 2 d  745 (Mo 1959!
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T h e  M is s o u r i  s ta tu te , § 188.028.2,"’ 
in re le va n t pa rt, provides:

"(4) In  th e  decree, the  co u rt 
sh a ll for good cause:

"(a) G r a n t  th e  pe tition  for m a­
jo r i ty  r ig h ts  for th e  purpose  o f  
c o n se n tin g  to  th e  abortion ; or

"(b) F in d  th e  abortion  to  be in 
th e  b e st in te r e s ts  o f th e  m in o r and 
g ive  ju d ic ia l co n se n t to th e  abor­
tion , s e t t in g  fo r th  the  g ro u n d s for 
so  find ing ; or

"(c) D e n y  th e  pe tition , se tt in g  
fo r th  th e  g ro u n d s on w h ich  th e  
p e titio n  is den ied .”

O n  i t s  face, § 188.028.2(4) a u th o r ize s  
Ju v e n i le  C o u rts®  to  choose  a m o ng  
a n y  o f  th e  a lte rn a tiv e s  o u tlin e d  in 
th e  se c tio n .

[462 U S  493]

T h e  C o u r t  o f  A p p e a ls  
concluded  th a t  a den ia l o f th e  p e ti­
tio n  p e rm itte d  in  su b se c tio n  (c) 
"w ould  in i t ia l ly  req u ire  the  co u r t to  
find th a t  th e  m in o r  w as no t e m a n c i­
pated  and  w a s n o t m a tu re  enough  to  
m ake  h e r  ow n  decision  and  th a t  an  
abortion  w a s n o t in  h e r b e s t in te r ­
e s ts .” 655 F2 d , a t  858. P la in tiffs  con­
ten d  th a t  th i s  in te rp re ta tio n  is u n ­
reasonable . W e  do n o t agree.

19. See n 4, supra. This Court in Danforth 
held unconstitutional Missouri's parental-con- 
sent requirement for all unmarried minors 
under the age of 18. 428 US. at 75, 49 L Ed-2d 
788, 96 S Ct 2831. In response to our decision, 
Missouri enacted the section challenged here. 
This n ew statute became elfective shortly be­
fore our decision in Bellotti If.

20. W e  have indicated in prior opinions that 
a minor should have access to an "indepen­
dent decisionmaker." H. L. v Matheson, su­
pra, at 420, 67 L Ed 2d 388, 101 S Ct 1164 
(Powell, J., concurring!. Missouri '.ms provided 
for a judicial decisionmaker. V/e therefore 
need not consider whether a qualified and 
independent nonjudicial decisionmaker would 
be appropriate. Cf. Bellotti II, 443 US. at 643, 
n 22. 61 L Ed 2d 797, 99 S Ct 3035.

21. PlaintilFs also argue that, in light of the

[5a] W h e re  fa ir ly  possib le. co u rM  
sh o u ld  co n s tru e  u s ta tu te  to  avo id  
d a n g er  o f  u n c o n s t i tu t io n a l^  The 
C o u r t  o f  A p p e a ls  w as aware, it u,e 
s ta tu te  p rovides d iscre tio n  to .i,.nv 
p e rm iss io n  to a m in o r for :my T-omi 
ca u se ,"  th a t  a rgua b ly  it would v ie  
la te  th e  p rin c ip le s th a t th i s  C ou rt 
h a s s e t  forth . Ibid. It recognized, 
how ever, th a t  before exerc isin g  anv 
op tion , th e  Ju v e n i le  C o u r t  m ust n*. 
ce ive  ev id ence  on " the  em otional 
d e ve lo p m en t, m a tu r ity , in te llect and 
u n d e rs ta n d in g  o f th e  m in o r " M o  
R e v  S t a t  § 188.028.2(3) (Su p p  1982- 
T h e  co u r t  th e n  reached the  logical 
co n c lu s io n  th a t  " find ings and the 
u lt im a te  den ia l o f  the  petition  m ust 
be su p p o rte d  by a sh o w in g  o f 'good 
c a u se .’ ” 655 F2d , a t 858. T h e  Co u r t 
o f  A p p e a ls  rea sonab ly  found tha t a 
c o u r t  cou ld  not d e n y  a petition  "for 
good ca u se ” u n le ss it first f o u n d -  
a f te r  h a v in g  received th e  required 
e v id e n c e - - th a t  th e  m in o r w as not 
m a tu r e  enough  to m ake her own 
d ecis ion . S e e  B e llo tti II. 443 U S .  at 
643 -644 , 647-648, 61 L  E d  2d 797. 99 
S  C t  3035 (p lu ra lity  opinion i. W e  
co n c lu d e  th a t  th e  C o u r t  o f  A p p ea ls  
c o r r e c t ly  in te rp re ted  th e  s ta tu te  and 
th a t  § 188.028, a s in terp re ted , avoids 
a n y  co n s titu tio n a l in firm itie s.-'

ambiguity of §188.028.2(41 as evidenced by 
the differing interpretations placed '.i|xin :l, 
the appropriate course of judicial restraint .» 
abstention. This Cou.t has lound -uch m  
approach appropriate. See Bellotti '
428 U S  132. 146-147, 49 L Ed 2d 844. ’"> > < ! 
2857 (1976) (Bellotti I). Plaintiffs did nut. how­
ever, argue in the Court ot Appeals th.it -hr 
,-ojrt should abstain, and Missouri ,i.i» 
certification procedure whereby tins < -'ur­
ea n refer questions of state statutory .on 
struction to the State Supreme (. ouri - 
F2d. at S61. n 20: 17 C. Wriithl. A  Miller. 4c 
E. Cooper. Federal Practice and I'rooei urr 

§4248. p 525. n 29 <1978 and MJ|ip j'
Such a procedure "greatly simplm*-! >ur 

analysis in Bellotti I. supra, at Ini. ■
2d 844. 96 S Ct 2857. Moreover, where. .« 
here, a statute is susceptible to a ■ <-r ''in

746



PLANNED PARENTHOOD ASSN. v ASHCROFT
•U>2 U S  47G, 7(i I, E d  'Jd 733. 103 S  Ct 2517

(102 U S  ..0.1)

V I

T h e  ju d g m e n t o f  th e  C o u r t  o f A p ­
peals, in so fa r  as it in va lid a ted  M i s ­
so u r i’s  se co n d -tr im e ste r  hosp itn liza - 

' tion req u ire m e n t and  uphe ld  the  
S ta te ’s  paren ta l- and ju d ic ia l-co n se n t 
provision, is  aflirm ed. T h e  ju d g m e n t 
in va lid a tin g  the  re q u ire m e n t o f  a 
patho logy repo rt for a ll abo rtion s 
and the  req u ire m e n t th a t  a second 
p hysic ian  a tten d  th e  a b o rtion  o f  any  
viable fe tu s  is reversed . W e  vaca te  
the ju d g m e n t upho ld ing  a n  aw ard  o f 
a tto rn e y ’s  fees for a ll h o u rs  e x­
pended b y  p la in tif fs ’ a t to rn e y s  and 
rem and fo r proceed ings co n s is te n t  
w ith  H e n s le y  v E c k e rh a r t ,  461 U S  
424, 76 L  E d  2d 4G, 103 S  C t  1933 
(1983).

I t  is so  ordered.

Ju s t ic e  B la c k m u n ,  w ith  w hom  
Ju s tic e  B r e n n a n ,  J u s t i c e  M a r s h a l l ,  
and Ju s t ic e  S t e v e n s  jo in , co n cu rr in g  
in p a rt and  d isse n tin g  in  part.

T h e  C o u r t ’s  decision  to d a y  in  A k ­
ron v  A k r o n  C e n te r  fo r R e p ro d u c tive  
H ea lth , In c., ante, p 416, 76 L  E d  2d 
687, 103 S  C t  2481, in va lid a te s  th e  
c ity  o f A k r o n ’s  h o sp ita liza tio n  re­
qu irem en t and  a h o st o f  o th e r  p rov i­
sions th a t  in frin ge  on a w o m a n ’s 
decision to  te rm in a te  h e r  p reg n a n cy  
through  abortion. I agree  th a t  M i s ­
so u ri’s  h o sp ita liza tio n  re q u ire m e n t 
is inva lid  u n d e r th e  A k r o n  a n a ly sis , 
and I jo in  P a r ts  I and  II  o f Ju s t ic e  
P o w e lls  op in ion  in  th e  p re sen t 
cases. I do n o t agree, how ever, th a t 
the  rem a in in g  M is s o u r i  s ta tu te s  
challenged in th e se  ca se s  sa - is fy  the  
co n stitu tio n a l s ta n d a rd s sc ' fo r th  in

struction that obviates the need to have the 
state courts render the suving construction,

A k r o n  and  th e  C o u r t ’s  p rio r d eci­
sion s.

I

M is so u r i  law  provides th a t  w h e n ­
e v e r  an abo rtion  is perfo rm ed , a 
t is su e  sa m p le  m u s t  be su b m itte d  to 
a "board e lig ib le

[462 U S  l!>5)

or certified  p a th o lo ­
g is t"  for a report. M o  R e v  S t a t  
§ 188.047 (S u p p  1982). T h is  req u ire ­
m e n t app lie s to  firs t- tr im e ste r  a bo r­
tio n s  a s w ell a s  to tho se  perfo rm ed  
la te r  in p regnancy . O u r  p a st d e c i­
s io n s  e s ta b lish  th a t  th e  p e rfo rm a n ce  
o f  a b o rtio n s d u r in g  the  lir s t  t r im e s ­
te r  m u s t  be le f t  " 'free o f  in te r fe r­
e n ce  bv th e  S ta te . ’ " A k ro n , a n te , a t 
430, 76 L  E d  2d 687. 103 S  C t  2481, 
q u o tin g  Roe  v W ade, 4 10  U S  113 , 
163, 35 L  E d  2d 147, 93 S  C t  705 
(1973). A s  we have  noted in  A k r o n , 
th i s  does n o t m ean  th a t e ve ry  reg u ­
la tio n  to u c h in g  upon f ir s t - tr im e s te r  
a b o rtio n s  is co n s t itu t io n a lly  im p e r­
m issib le . B u t  to  pass c o n s t itu t io n a l 
m u s te r ,  re g u la tio n s  a ffec tin g  fir s t- tr i-  
m e s te r  a b o rtio n s  m u st "have no  s ig ­
n ifica n t im p a c t on the  w o m a n ’s e x e r­
c ise  o f  h e r r ig h t” and m u s t  be " ju s t i­
fied b y  im p o r ta n t s ta te  h e a lth  ob jec­
tive s ."  A k r o n , an te , a t 430, 76 L  E d  
2d 687, 103 S  C t  2481; see  a n te , a t  
489-490, 76 L  E d  2d, a t 744.

M i s s o u r i ’s  req u ire m e n t o f  a  pa­
th o lo g is t ’s  rep o rt is no t ju s tifie d  by 
im p o r ta n t h e a lth  ob jectives. A l ­
th o u g h  p a th o lo g y  e x a m in a tio n s m a y  
be " u se fu l a n d  even n e ce ssa ry  in  
so m e  ca se s,” an te , a t 487, 76 L  E d  
2d, a t 742, M is s o u r i  req u ire s m ore  
th a n  a pa th o lo g y  e xa m in a tio n  and  a

there is no reason for federal courts to ab­
stain.
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pa tho logy report; it  dem ands th a t  
th e  e x a m in a tio n  be perform ed and 
th e  rep o rt prepared by  a "board e li­
gib le  or certified  pa tho lo g ist” ra th e r  
th a n  by th e  a tte n d in g  p h y sic ia n . 
C o n tr a r y  to  J u s t i c e  P ow ell’s  a s se r­
tion , ibid., th is  requ irem en t o f  a  re­
p ort by a p a th o lo g ist is no t in  accord  
w ith  " g en era lly  accepted m ed ica l 
s ta n d a rd s .” T h e  rou tine  and  a c­
cep ted  m ed ica l p ractice  is fo r th e  
a tte n d in g  p h y s ic ia n  to  perfo rm  a 
g ro ss (v isu a l) e xa m in a tio n  o f  a n y  
t is su e  rem oved d u r in g  an abortion . 
O n ly  i f  th e  p h y sic ia n  d e te c ts  a b n o r­
m a litie s  is  th e re  a need to  se n d  a 
t is su e  sa m p le  to  a pa tho log ist. T h e  
A m e r ica n  Co lle g e  o f  O b s te tr ic ia n s  
and  G yn e c o lo g is ts  ( A C O G )  does n o t 
recom m end  an exam in a tion  b y  a pa­
th o lo g is t in  e v e ry  case:

" In  th e  s itu a tio n  o f  e lective  te rm i­
n a tio n  o f  p reg nancy , th e  a tte n d in g  
p h y sic ia n  sh o u ld  record a d e sc r ip ­
tio n  o f  th e  g ro ss  products. U n l e s s  
de fin ite  e m b ryo n ic  or fe ta l p a r ts  
can  be iden tified , th e  p ro d u c ts  o f  
e le c tive  in te r ru p tio n s  

[-162 U S  -196]

o f  p reg­
n a n cy  m u s t  be  su b m itte d  to  a pa­
th o log ist fo r g ro ss and m icro scop ic  
exam in a tion .

". . . A sp ir a te d  tissu e  sh o u ld  be 
exam ined  to  e n su re  th e  p resence  
o f  v il l i  or fe ta l p a r ts  p rio r to  th e  
p a tie n t’s  re lea se  from  the  fa c ility . 
I f  v i l l i  o r  fe ta l p a r ts  are n o t id e n ti­
fied w ith  ce r ta in ty , the  t is su e  spec-

1. See also A C O G ,  Standards for Obstetric- 
Gynecologic Services 66 (1982):

"Tissue removed should be submitted to a 
pathologist lor examination. ... A n  excep­
tion to the practice m a y  be in elective termi­
nations of pregnancy in which definitive e m ­
bryonic or fetal parts can be identified. In 
such instances, the physician should record a 
description of the gross products. Unless

im en  m u s t  be se n t for fu rther 
pa tho log ic  exam ina tion  
A C O G ,  S ta n d a rd s  for O b s te tr ic -Cv - 
necolog ic S e rv ic e s  52, 54 i 1 9 h-_\

N o r  does th e  N a tio n a l Abortion  
e ra tio n  believe th a t su ch  an exam i­
n a tio n  is necessary:

" A ll  t issu e  m u st be examir.w; 
g ro ss ly  a t th e  tim e  o f the abortion 
p rocedure  by a physician  ir 
tra in e d  a ss is ta n t and the  resu .t- 
recorded  in the  ch a rt. In the ab­
se n ce  o f visib le  fe ta l parts or pi.»- 
ce n ta  upon gross exam ination , ob­
ta in e d  tissu e  m a y  be exam ined 
u n d e r  a low pow er m icroscope for 
th e  d e tection  o f  v illi. I f  th is  exam i­
n a tio n  is in co n clu sive , the tissue  
sh o u ld  be se n t to  th e  nearest su it­
able  pa tho logy labora tory  for m i­
cro sco p ic  exam ina tion ."  N a tio n a l 
A b o r t io n  Fe d era tio n  S ta n d a rd s 5 
(19 8 1 ) (em p hasis deleted).

A s  th e  C o u r t  o f  A p p e a ls  pointed 
ou t, th e re  w as e x p e r t te stim on y  at 
tr ia l th a t  a non pa tho log ist physician  
is a s  capable  o f perfo rm ing  an ade­
q u a te  g ro ss  e xa m in a tio n  as is a pa­
th o lo g ist, and th a t th e  "abnorm ali­
t ie s  w h ich  are o f concern"  are 

[-162 U S  497]
read­

ily  de tectab le  bv a  physician. 555 
F 2 d  848, 871, n '3 7  ( C A S  1981': sw  
A p p  135.- W h ile  a pathologist may 
be b e tte r  able to perform  a m icro­
sco p ic  exam in a tion , M isso u r i law 
does n o t requ ire a m icroscop ic exam ­
in a tio n  u n le ss  " fe ta l parts or pla-

definite embryonic or fetal parts can :v .urn- 
tilied, the products of elective interruption^ 
pregnancy must be submitted to :> patrtnnv.* 
for gross and microscopic examination

2. The District Court mode no liniiir.i? n 
this point, noting only that some witnc*.-*-'■ 
the State had testified that '
be done" for everv abortion 4S> r i 
700, n 49 < W D  M o  1980).
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centa are  no t iden tified .” 13 M o  A d ­
min Cod e  § 5 0 -15 1.0 3 0 (1 ) (1981).
T h u s, th e  efFect o f  th e  M is so u r i  s ta t­
ute is  to leq u ire  a p a th o lo g ist to 
perform  th e  in itia l g ro ss  e x a m in a ­
tion, w h ich  is n o rm a lly  th e  re sp o n si­
b ility  o f the  a tten d in g  p h y sic ia n  and 
w hich  w ill o ften  m ake th e  pa tho lo­
g ist’s  se rv ice s  u n n e ce ssa ry .

O n  th e  record before  us. I m u st 
conclude th a t the  S ta te  ha s no t "m et 
its burden  o f  d e m o n stra tin g  th a t  
[the pa tho lo g ist re q u ire m e n t] fu r­
t h e r s ]  im p o r ta n t  h e a l th - r e la te d  
S ta te  concern s."  A k ro n , an te , a t 430, 
76 L  E d  2d 687, 103 S  C t  2481.J 
Th ere  ha s been no sh o w in g  th a t t i s ­
sue e xa m in a tio n s by a p a th o lo g ist do 
more to  p ro tect h e a lth  th a n  e xa m i­
nations by a n o n p a th o lo g is t p h y s i­
cian. M is so u r i  does n o t req u ire  pa­
th o log ists ’ r e p o r t  for a n y  o th e r  su r­
gical procedures perfo rm ed  in  c lin ­
ics, or for m in or su r g e ry  perform ed  
in hosp ita ls. 13 M o  A d m in  Co d e  § 50- 
20.030(3)1A )(7 ) (1977). M o re o ve r , I 
cannot agree w ith  J u s t i c e  Pow ell 
tha t M is s o u r i ’s  p a th o lo g ist requ ire­
m ent h a s  "no s ig n ifica n t im p a c t” 
ante, a t  489, 76 L  E d  2d, a t  744, on a 
w om an’s  exercise  o f h e r  r ig h t to  an  
abortion. I t  is u n d isp u te d  th a t  th is  
requ irem en t m ay in cre a se  th e  co st 
o f a firs t- tr im e ste r  a b o rtio n  by as 
m uch a s  S40. See  483 F  S u p p  679, n 
48 ( W D  M o  1980). A l th o u g h  th is  
increase m ay seem  in s ig n ifica n t 
from th e  C o u r t 's  co m fo r ta b le  per­
spective, I ca n n o t sa y  th a t  it is

3. Justice Powell appears to draw support 
from the facts that "questionable practices" 
occur at some abortion clinics, while at others 
"the standards of medical practice . . . may 
not be the highest." Ante, at 489, n 12, 76 L 
Ed 2d. at 743. There is no evidence, however, 
that such questionable practices occur in Mis­
souri.

4. A  840 pathologist's fee m a y  increase the 
price of a first-trimester abortion by 20‘~r or 
more. See 655 F2d 848, 869 n 35 119811 icost 
of first-trimester abortion at Reproductive

eq u a lly  in s ig n ifica n t to e v e ry  w om an 
seek in g  an  abortion.

(462 U S  498)

Fo r  th e  w om an 
on w e lfa re  o r the  unem ployed  te e n ­
ager, th is  add itiona l co st m a y  w ell pu t 
th e  p rice  o f  an  abortion beyond reach.' 
C f .  H a rp e r  v V irg in ia  Board o f  E le c ­
tio n s. 383 U S  663, 668, 16 L  E d  2d V J , 
86 S  C t  1079 (1966) (S1 .5 0  poll tax  
" e x c lu d e s  th o se  u n a b le  to  p a y ” ); 
B u rn s  v O h io , 360 U S  252, 255, 257, 
3 L  E d  2d 1209. 79 S  C t  1164. 10 O h io  
O p s  2d 404, 84 O h io  L  A b s  570 (1959) 
(S20  dock et fee "foreclose[s] a c ce ss” to 
app ella te  rev ie w  for ind igen ts).

In P la n n e d  Paren thood  o f C e n tra l  
M is s o u r i  v  D a n fo r th , 428 U S  52, 81. 
49 L  E d  2d 788, 96 S  C t  2831 (1976), 
th e  C o u r t  w arned  th a t th e  m in or 
reco rdk eep ing  req u ire m e n ts uphe ld  
in th a t  ca se  "perhaps approach [ed ] 
im p e rm iss ib le  lim its."  T o d a y  in A k ­
ron, w e h a ve  s tru ck  dow n re s tr ic ­
tio n s  on fir s t- tr im e ste r  ab o rtio n s 
th a t  " m a y  in  som e ca ses add to th e  
co st o f p rov id in g  abortion s.” A n te ,  a t  
447-448, 76 L  E d  2d 687, 103  S  C t  
2481; see an te , a t 449- 51, 76 L  E d  
2d 687, 103 S  C t  2 4 f l .  M i s s o u r i ’s  
re q u ire m e n t o f  a p a th o lo g ist’s  report 
u n q u e stio n a b ly  ndd:, s ig n ifica n tly  to 
th e  co s t o f  p rov id ing  abortion s, and 
M is s o u r i  h a s  not show n  th a t  it 
se rv e s  a n y  su b s ta n tia l health-'•ela ted  
purpose. U n d e r  these  c ircu m sta n ce s, 
I w ould  hold th a t  co n s titu tio n a l lim ­
its  have  been exceeded.

Health Services is 5170); F. Jalfe. B. Lin- 
dheim, &  P. Lee, Abortion Politics: Private 
Morality and Public Policy 36 11981» icost of 
first-trimester clinic abortion ranges from ap­
proximately S185 to 82351; Henshnw. Free­
standing Abortion Clinics: Services. Structure. 
Fees. 14 Family Planning Perspectives 248. 
255 i1982i iaverage cost of first-trimester 
clinic abortion is 81901; National Abortion 
Federation Membership Directory 18-19 
il982/1983i i N A F  clinics in Missouri charge 
S1S0 to 8225 for first-trimester abortion*.
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In  M is so u r i ,  an  abortion  m a y  be 
perfo rm ed  a fte r  v ia b ility  o n ly  i f  n e c­
e ssa ry  to  p re se rve  th e  life  or h e a lth  
o f  th e  w om an. M o  R e v  S ta t  
§ 188.030.1 ( S u p p  1982). W h e n  a 
p o stv ia b ility  abo rtion  is perform ed, 
M is so u r i  law  provides th a t " th e re  
[m u s t  be] in a tten d a n ce  a [second ] 
p h y sic ia n  . . . w ho

[4G2 US 499]

sh a ll take co n tro l 
o f  and  p rov ide  im m ed ia te  m ed ica l 
ca re  for a  ch ild  born  as a re su lt  o f  the  
ab o rtion .” M o  R e v  S ta t  § 188.030.3 
(Su p p  1982). T h e  C o u r t  recognized  in  
Roe  v  W ade , 4 10  U S ,  a t 16 4 -16 5 , 35 
L  E d  2d 147, 93 S  C t  705, th a t  a 
S ta te ’s  in te r e s ts  in  p re serv in g  m a ­
te rn a l h e a lth  a n d  p ro tectin g  th e  po­
te n tia l i ty  o f  h u m a n  life  m ay ju s t i fy  
reg u la tio n  and  even  proh ib ition  o f 
p o s tv ia b ility  abortion s, e xcep t tho se  
n e ce ssa ry  to p re serve  th e  life  and 
h e a lth  o f  th e  m other. B u t reg u la ­
tio n s g o ve rn in g  p o stv ia b ility  abor­
tions, lik e  th o se  a t  a n y  o th e r  s tage  
o f p reg nancy , m u s t  be " ta ilored  to 
th e  recognized  s ta te  in te re sts ."  Id., 
a t 165, 35 L  E d  2d 147, 93 S  C t  705; 
see  H . L .  v  M a th e so n , 450 U S  398, 
413, 67 L  E d  2d 388, 101 S  C t  1164
(1981) (" s ta tu te  p la in ly  se rve s  im p o r­
ta n t  s ta te  in te re s ts ,  [and] is  n a r­
row ly  d raw n  to  p ro tec t o n ly  th o se  
in te re sts" ); Roe, 4 10  U S ,  a t 155, 35 L  
E d  2d 147, 93 S  C t  705 (" leg isla tive  
e n a c tm e n ts  m u s t  be n a rrow ly  d ra w n

II

S. The District Court relied on the testi­
mony of Doctors Robert Crist and Richard 
Schmidt. Doctor Crist testified that in some 
instances abortion methods other than D & E  
would be "absolutely contraindicated" by the 
woman's health condition. 3 Record ‘138-139. 
giving the example of a recent patient with 
hemolytic anemia that would have been ag­
gravated by the use of prostaglandins or other 
labor-inducing abortion methods, id., at -123. 
Doctor Schmidt testified that [l]here very 
well m a y  be" situations in which D & E  would 
be used because other methods were contrain­
dicated. 5 Record 83(3. Although Doctor

to e x p re ss  on ly  the  leg itim a te  .-tan. 
in te re s ts  a t s ta k e ”).

A

T h e  second -physic ian  requirem ent 
is u p h e ld  in  these  ca ses on the basis 
th a t  it  "reasonably fu r th e rs  the 
S ta te 's  com pelling  in te re st in pro­
te c t in g  th e  lives o f  viab le  fetuses.'' 
A n te ,  a t 486, 76 L  Ed  2d, at 7-12 
W h ile  I agree th a t a second physi- 
c ia n  indeed m ay aid in preserving 
th e  life  o f  a fe tu s born alive, th is 
ty p e  o f  aid is possib le  o n ly  when the 
ab o rtio n  m ethod used  is one that 
m a y  r e su lt  in a live  b irth . A lth ou g h  
M is s o u r i  ord inarily  requ ire s a p h ysi­
c ia n  pe rfo rm in g  a po stv ia b ility  abor­
tio n  to  u se  th e  abortion  m ethod most 
lik e ly  to  preserve  fe ta l life, th is  re­
s tr ic t io n  does not app ly  when th is 
m e th o d  "w ould p re sen t a greater 
r isk  to  th e  life and hea lth  o f the 
w o m a n .” M o  R ev  S ta t  § 188.030.2 
( S u p p  1982).

T h e  D is t r ic t  C o u r t  found tha t the 
d ila ta tio n  and evacua tion  i D & E i 
m e th o d  o f  abortion e n ta ils  no chance 
o f  fe ta l su rv iva l, and th a t it will 
n e v e r th e le s s  be th e  m ethod o f choice 
fo r so m e  wom en w ho need postvia­
b il i ty  abortions. In  som e cases, in 
o th e r  w ords, m a terna l health  consid­
e ra tio n s  w ill p reclude the  use oi 
p ro ce d u re s th a t m igh t resu lt in a
live  b ir th . 483

[462 U S  500)

F  Su p p , a t 694.' W hen

Schmidt previous!*- had testified thal a p'-i'i- 
ability D & E  abortion was "almost mi»iuei*.e 
ble," this was in response to a question It*.the 
State's attorney regarding whether !“'■ 
would be used "(albseru the po»ibi»*t> 
there is extreme contraindication lor ilie 
of prostaglandins or saline, or ot Instero 
otny." Id., at 787. Any inconsisleiicie- m  ' 
tor Schmidt's testimony apparent!* "ore re­

solved by the District Court in the 

favor.
The Court of Appeals upheld the 

Court's factual (hiding that he," * !']£*!or 
sometimes would require the use oi !>•••'
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a D & E  abortion  its perfo rm ed , the  
second p h ysic ia n  can  do n o th in g  to 
fu r th e r  th e  S ta te ’s  co m p e llin g  in te r­
e st in p ro te c tin g  p o te n tia l life, H i s  
presence is  superfluous. T h e  second- 
physic ian  req u irem en t th u s  is o ve r­
broad and " im poses a b u rden  on 
wom en in ca se s w here  th e  b u rden  is 
not ju s tifie d  by tiny p o ss ib il i ty  o f 
su rv iva l o f  the  fe tu s."  655 F2d , a t 
865-866.

Ju s t ic e  Pow ell a p p a re n tly  be lieves 
th a t th e  S ta te ’s  in te re s t  in  p re se rv­
ing po ten tia l life  ju s t i f ie s  th e  S ta te  
in req u ir in g  a second  p h y s ic ia n  a t 
all p o stv ia b ility  a b o rtio n s because  
som e m e th od s o th e r  th a n  D & E  m ay 
re su lt in  live  b ir th s. B u t  th is  fa ct 
canno t ju s t i fy  requ iring  a second 
p h ysic ia n  to  a tten d  a n  abo rtion  a t 
w hich  th e  ch a n ce  o f a  live  b ir th  is 
non ex isten t. T h e  ch o ice  o f  m ethod  
p resum ab ly  w ill be m ad e  in  ad­
vance,6 and  a n y  need fo r a second  
physic ia n  d isapp ears w h e n  

(462 U S  501]

th e  w o­
m an’s  h e a lth  requ ire s th a t  the  
choice be D & E . B ecause  th e  s ta tu te  
is not ta ilored  to p ro te c t th e  S ta te ’s

posiviability abortions. 665 F2d. at 865. A b­
sent the most exceptional circumstances, we 
do not review o District Court’s factual 
findings in which the Court of Appeals has 
concurred. Branti v Finkel, 445 U S  507, 512, 
n 6 63 L Ed 2d 574, 100 S Ct 1287 (1980).

6. In addition to requ, -trig the physician to' 
select the method most likely to preserve fetal 
life, so long as it presents no greater risk to 
the pregnant woman. Missouri requires that 
the physician "certify in writing the available 
method or techniques considered and the rea­
sons for choosing the method or technique 
employed." M o  Rev Stat § 188.030.2 (Supp 
1982). This ensures that the choice of method 
will be a reasoned one.

7. The State argues that its second-physi­
cian requirement is justified even when D & E  
is used, because "(i]f the statute specifically 
excepted D & E  procedures, abortionists would

le g itim a te  in te re s ts , I would hold it  
in va lid .7

B

In  ad d ition , I w ould  hold th a t  th e  
s ta tu te 's  fa ilu re  to  provide a  c le u r  
e xcep tio n  for e m erg en cy  s i tu a t io n s  
re n d e rs  it u n co n stitu tio n a l. A s  J u s ­
tice  Pow ell recogn izes, ante, a t <185, 
n 8, 76 L  E d  2d, a t  741, an  e m e r­
g e n cy  m a y  a r ise  in w hich  d e lay  
cou ld  be d a n g ero u s to th e  life  o r 
h e a lth  o f  th e  w om an. A  second  p h y ­
s ic ia n  m a y  n o t a lw a ys be a va ila b le  
in  su c h  a s i tu a tio n ; y e t  the  s ta tu te  
a p p e a rs  to req u ire  one. It s ta te s ,  in  
u n q u a lified  te rm s, th a t  a p o s tv ia b il­
i ty  a b o rtio n  "shall be perform ed  . . , 
only w h e n  th e re  is in  a tte n d a n ce ” a 
se co n d  p h y s ic ia n  w ho "shall take  
c o n tro l o f ’ a n y  ch ild  born a s a r e su lt  
o f  th e  ab o rtion , and  i t  im poses ce r­
ta in  d u tie s  on  " the  p h y sic ia n  re­
quired b y  th is  se c tio n  to be in  a t te n ­
d a n ce .” M o  R e v  S ta t  § 188.030.3 
( S u p p  1982) (em p h a sis  added). B y  
re q u ir in g  th e  a tten d a n ce  o f  a se con d  
p h y s ic ia n  e ven  w hen  the  re su lt in g  
d e la y  m a y  be h a rm fu l to th e  h e a lth  
o f  th e  p re g n a n t w om an, th e  s ta tu te

be encouraged to use it more frequently to 
avoid the expense of a second physician, to 
ensure a dead fetus, to prevent the presence 
of a second professional to observe malprac­
tice or the choice of a questionable procedure 
from a safety viewpoint, a fetus-destroying 
procedure, or to avoid their own awakening to 
concern for the newborn." Brief for Petition­
ers in No. 81-1623, p 44. The Court rejected 
this purported justification for a second physi­
cian in Doe v Bolton, 410 U S  179, 199, 35 L 
Ed 2d 201, 93 S Ct 739 (1973): "If a physician 
is licensed by the State, he is recognized by 
the State os capable of exercising acceptable 
clinical judgment. If he fails in this, profes­
sional censure and deprivation of his license 
are available remedies. Required acquiescence 
by co-practitioners has no rational connection 
with a patient’s needs and unduly infringes 
on the physician's right to practice."
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im p e r m is s ib ly  fa ils  lo m ake c le a r  
" th a t th e  w o m a n ’s  life  and 

[402 U S  5021

hea lth
m u st a lw a y s  preva il o ve r th e  fe tu s' life  
a n d  h e a l th  w h e n  th e y  c o n f l i c t .” 
C o la u tt i  v  F ra n k lin . -139 U S  379, -100, 
58 L E d  2d 59(5. 99 S  C t  675 (1979).

(
Ju s t ic e  Pow ell a t te m p ts  to cu re  

th is  d e fe c t by a s se r tin g  th a t  th e  linal 
c lau se  o f  th e  s ta tu te , requ iring  the  
tw o  p h y s ic ia n s  to  " take a ll rea son­
able s te p s  . . .  to  p reserve  the  life  
and h e a lth  o f  th e  viab le  unborn  
ch ild ; p rovided  th a t  it  does n o t pose 
an  in crea sed  r isk  to  th e  life  or 
hea lth  o f  th e  w o m an ,” could  be con­
stru ed  to  p e rm it e m erg en cy  p o stv ia­
b ili ty  a b o rtio n s  w ith o u t a second  
p h ysic ia n . A n te ,  a t  485, n 8, 76 L  E d  
2d, a t 741. T h is  co n s tru c tio n  is con­
tr a ry  to  th e  p la in  language o f  the  
s ta tu te ; th e  c la u se  upon w h ich  J u s ­
tice  P ow ell re lie s re fe rs to  the  d u tie s 
o f  both p h y s ic ia n s  d u r in g  th e  perfor­
m ance  o f  th e  abortion , b u t i t  in  no 
w a y  su g g e s ts  th a t  th e  second  p h y s i­
cian  m a y  be d ispen sed  w ith .

M o re o ve r , s in ce  Ju s t i c e  P o w e ll’s  
proposed co n s tru c tio n  is  n o t b ind ing  
on th e  c o u r ts  o f  M is so u r i ,8 a physi- 
c ian  p e r fo rm in g  an  e m erg e n cy  post-

8. "Only the [Missouri] courts can supply 
5«‘ the requisite construction, since of course 'we

lack jurisdiction authoritatively to construe 
,t> state legislation.' ” Gooding v Wilson. -105 U S

518, 520, 31 L  Ed 2d 408. 92 S Ct 1103 (1972). 
jj- quoting United States v Thirty-seven Photo-
!•. graphs, 402 U S  363, 369. 28 L Ed 2d 822, 91 S

Ct 1400(1971).

9. A  physician who fails to comply with 
Missouri's second-physician requirement faces

,j criminal penalties and the loss of his license.
M o  Rev Stat §§ 188.065. 188.075 (1978 and 

! Supp 1982).

10. Because I would hold the statute uncon- 
. stitutional on these grounds. I do not reach

the question whether Missouri's second-physi- 
; cian requirement impermissibly interferes

with the doctor-patient relationship. I note, 
however, that Missouri does not require atten­
dance of a second physician at any other 
medical procedure, including a premature

v ia b ili ty  abo rtion  ca n n o t re ly  on 
w ith  u n y  degree  o f  confidence  Th,. 
s ta tu te  th u s  rem a in s im p erm issib ly  
vagu e ; it fa ils  to  in fo rm  th e  phvsi. *
c ia n  w h e th e r  he m a y  proceed w u h  i 
p o s tv ia b il i ty  abortion  in an 
g e n cy , o r w h e th e r  he m u st wait for 
u second  p h y s ic ia n  even  i f  th e  w om ­
a n ’s  life  o r h e a lth  w ill be fu rth er  
im p e rile d  b y  th e  delay. T h is  v a g u e­

n e ss  m a y  w ell have a severe  ch iilm g  
e ffe c t on th e  p h ysic ia n  w ho  perceives 
th e  p a t ie n t ’s  need for a p o stv ia b ih tv  
ab o rtion . In  C o la u tt i  v F ra n k lin , we 
co n sid e re d  a  s ta tu te  th a t failed to 
sp e c ify  w h e th e r  it  "requ irejd l the 
p h y s ic ia n  to  m ake a 'tra d e -o ff be­
tw e en  th e  w o m a n ’s  hea lth  and add i­
tio n a l pe rcen ta g e  p o in ts  o f  feta l su r­
v iv a l .” 439 U S ,  a t 400, 58 L  Ed  2d 
596, 99 S  C t  675. T h e  C o u r t  held 
th e re  th a t  "w h ere  co n flic tin g  du tie s 
o f  th i s  m a g n itu d e  are invo lved , the 
S ta te ,  a t  th e  lea st, m u s t  proceed 
w ith  g re a te r  p rec ision  before it m ay 
su b je c t  a p h y s ic ia n  to possib le  

[462 U S  503)

c r im i­
n a l sa n c t io n s .” Id., a t  400 -401. 58 L  
E d  2d 596, 99 S  C t  675.* I would 
a p p ly  th a t  rea son in g  here, and hold 
M i s s o u r i ’s  se co n d -p h ysic ia n  requ ire­
m e n t  in va lid  on th is  ground  as 
w e ll .10

birth. There was testimony at trial that a 
newborn infant, whether the product of a 
normal birth or on abortion, ordinarily ri- 
mains the responsibility of the woman's phv- 
sician until he turns its care over to anotner 
A p p  133; see A C O G .  Standards lor Obstetric- 
Gynecologic Services 31 (5th ed 1982i • Thr 
individual who delivers the baby is responsi­
ble for the immediate post-delivery care oi :ne 
newborn until another person assumes tms 

duty").

This allocation of responsibility manes 
sense. Consultation and teamwork are lunda- 
mental in medical practice, but in an operat­
ing room a patient's life or health may im­
pend on split-second decision hv the physi­
cian. If responsibility and contrjl must >• 
shared between two physicians with the ur.rs 
of authority unclear, precious moments rr.av 
be lost to the detriment of both w o m a n  and 

child.

752
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III

M is s o u r i  law p ro h ib its  the  p e rfo r­
m ance o f  an abortion  on an  unem an - 
cipn ted  m in o r a b se n t p a ren ta l co n ­
sent o r a co u rt order. iMo R e v  S ta t  
§ 188.028 (Su p p  1982).

U n t i l  today, th e  C o u r t  ha s n ever  
upheld  "a req u ire m e n t o f  a co n se n t 
su b s titu te , e ith e r  p a re n ta l or ju u i- 
cial," an te , a t 491, 76 L  E d  2d, a t 
745. In  P lanned  P a re n th o o d  o f  C e n ­
tral M is s o u r i  v D a n fo r th , 428 U S ,  a t 
74. 49 L  E d  2d 788, 96 S  C t  2831, th e  
C o u r t  inva lida ted  a p a re n ta l-co n sen t 
requ irem en t on the  g ro u n d  th a t  " the  
S ta te  does no t have  th e  c o n s t itu ­
tional a u th o r ity  to g ive  a th ird  p a r ty  
an ab so lu te , and p o ss ib ly  a rb itra ry , 
veto o ve r  the  decision  o f  the  p h y s i­
cian and  h is  p a tien t to te rm in a te  th e  
p a tie n t’s  p regnancy, reg ard le ss o f 
the rea son  for w ith h o ld in g  the  co n ­
sent."  In  B e llo tti v  B a ird , 443 U S  
622, 6 1  L  E d  2d 797, 99 S  C t  3035 
(1979) (B e llo tti II), e ig h t  J u s t ic e s  

[-162 U S  504] 

agreed th a t  a M a s s a c h u s e t ts  s ta tu te  
p e rm ittin g  a ju d ic ia l v e to  o f  a m a­
ture  m in o r ’s  decision  to  have  an 
abortion  w a s u n co n s titu tio n a l. S e e  
id., a t 649-350, 61 L  E d  2d 797. 99 S  
C t  3035 (opin ion o f P ow ell, J .) ;  id., a t  
654-656, 61 L  E d  2d 797, 99 S  C t  
3035 (op in ion  o f S te v e n s ,  J .) .  A l ­
though  fou r Ju s t ic e s  s ta te d  in B e l­
lo tti I I  th a t  an a p p ro p ria te ly  s t r u c ­
tured ju d ic ia l-co n se n t req u ire m e n t 
w ould be co n stitu tio n a l, id., a t 6 4 7 - 
648. 6 1  L  E d  2d 797, 99 S  C t  3035 
(opinion o f  Powell, J .) ,  th is  s ta te ­
m en t w a s no t n e ce ssa ry  to  th e  re su lt 
o f th e  ca se  and did n o t co m m and  a 
m ajority . F o u r  o th e r  Ju s t i c e s  con­
cluded th a t  a n y  ju d ic ia l-co n se n t s ta t­

u te  w ould  su ffe r  from  tin* sam e  flaw 
th e  C o u r t  iden tified  in D a n fo r th : it 
w ould g ive  a th ird  p a r ty  an ab so lu te  
ve to  ove r th e  decision  o f the  p h y s i­
cian  und h is  pa tien t. 443 U S ,  a t 6 55 - 
656 61 L  E d  2d 797, 99 S  C t  3035 
(opin ion o f  S te v e n s ,  J.).

I c o n tin u e  to  adhere  to the  v iew s 
exp re ssed  bv  J u s t i c e  S te v e n s  in B e l­
lo tti El:

" It is in h e re n t in th e  r ig h t to 
mala? th e  abortion  decision  th a t  
th e  r ig h t m a y  be exercised  w ith ­
o u t p u b lic  s c r u t in y  and  in defiance  
o f  th e  c o n tra r y  opinion o f  th e  so v ­
ereign  o r  o th e r  th ird  parties. . . . 
A s  a p ra c tica l m a tte r, I w ould  
su p p o se  th a t  th e  need to co m ­
m ence  ju d ic ia l proceedings in o r­
der to  o b ta in  a legal abortion  
would im p o se  a burden  a t lea st a s 
g re a t as, and  probab ly g re a te r  
th an , th a t  im posed on th e  m in o r 
ch ild  b y  th e  need to  ob ta in  th e  
co n se n t o f  th e  paren t. M o re o ver , 
once th is  b u rden  is m et, th e  o n ly  
s ta n d a rd  provided  for th e  ju d g e ’s  
decision  is  th e  best in te re s t  o f  the  
m inor. T h a t  s ta n d a rd  p rovides l i t­
tle  real gu id a n ce  to th e  judge, and 
h is  d e c is io n  m u st n e ce ssa r ily  
reflect p e rso n a l and so c ie ta l va lu e s 
and  m o re s w hose  e n fo rcem en t 
u p o n  t h e  m in o r —p a r t i c u l a r l y  
w hen  c o n tra r y  to h e r  ow n in ­
form ed a n d  reasonable  decision— 
is fu n d a m e n ta lly  a t odds w ith  p ri­
va cy  in te r e s ts  u n d e r ly in g  th e  co n ­
stitu tio n a l p ro tectio n  a lforded to 
he r decision ."  Ibid. (foo tno te  o m it­
ted).

B ecau se  M o  R e v  S ta t  § 188.028 
(Su p p  1982) p e rm its  a p a ren ta l or
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ju d ic ia l ve to  o f  a m in or's decision  to 
obta in  an  abortion, I w ould  hold it 
u n co n stitu tio n a l.

[462 U S  505]

Ju s t ic e  O ’C o n n o r ,  w ith  w hom  
Ju s t ic e  W h i te  and Ju s t ic e  R e h n ­
q u i s t  jo in , co n cu rr in g  in  p a rt in  th e  
ju d g m e n t and  d isse n tin g  in  part.

F o r  rea son s sta te d  in m y  d is se n t 
in  A k r o n  v  A k ro n  C e n te r  fo r R e p ro ­
d u c e  e H e a lth , ante, p 416, 76 L  E d  
2d 687, 103 S  C t  2481, I be lieve  th a t  
th e  se co n d -trim e ste r  h o sp ita liza tio n  
req u ire m e n t im posed by § 188.025 
does n o t im pose  an u n d u e  burden  on 
th e  lim ited  r ig h t to undergo  a n  abor­
tion . A s su m in g , arguendo, th a t  th e  
re q u ire m e n t w a s an  u n d u e  burden , 
i t  w ould  n e ve r th e le ss  " rea sona b ly  
rela t[e ] to  th e  p re serva tio n  and  pro­
taction  o f  m a te rna l h e a lth .” Roa v  
W ade, 4 10  U S  113 , 163, 35 L  E d  2d 
147, 93 S  C t  705 (1973). I th e re fo re  
d is se n t from  th e  C o u r t ’s  ju d g m e n t 
th a t  th e  req u irem en t is  u n c o n s t itu ­
tional.

in te re s t is e x ta n t  th ro u g h o u t prog, 
nancy. I th e re fo re  co n cu r  in the 
ju d g m e n t o f  th e  C o u r t .

[4b] I agree  th a t  th e  pathology-ro. 
p o r t  r e q u ir e m e n t  im p o se d  In  
§ 188.047 is c o n s titu tio n a l because it 
im poses no u n d u e  burden  on the 
lim ited  r ig h t to  undergo  an  abortion. 
B ecause  I do not be lieve  th a t the 
va lid ity  o f th i s  req u ire m e n t is con­
tin g e n t in a n y  w a y  on th e  tr im este r  
o f  p reg n an cy  in  w h ich  it is imposed, 
I co n cu r in  th e  ju d g m e n t o f the 
C o u r t .

[5b] A s su m in g , arguendo, th a t the 
S ta te  ca n n o t im pose  a p a ren ta l veto 
on  the  decision  o f  a m in o r  to un ­
dergo an abo rtion . I agree  th a t the 
pa re n ta l-co n sen t p rovision  con ta ined  
in  § 188.028 is  co n s titu tio n a l. H o w ­
ever, I be lieve  th a t  th e  provision  is 
va lid  because  i t  im poses no undue 
b u rd en  on a n y  r ig h t th a t  a m inor 
m a y  have to  undergo  a n  abortion. 1 
co n cu r  in  th e  ju d g m e n t o f th e  Co u rt 
on  th is  issue.

[3b] I  agree  th a t  the  se co n d -p h y si­
c ia n  r e q u ir e m e n t  c o n ta in e d  in  - I a lso  co n cu r  in  th e  C o u r t ’s  doci- 
§188 .030 .3  is co n stitu tio n a l because  s io n  to  vaca te  and  rem and  on the 
th e  S ta te  po sse sse s a co m p e llin g  in - is su e  o f  a t to r n e y ’s  fees in ligh t o f 
te re s t in p ro te c tin g  and  p re se rv in g  H e n s le y  v  E c k e rh a r t ,  461 U S  424, 76 
fe ta l life, b u t  I believe th a t  th is  s ta te  L  E d  2d 40, 103  S  C t  1933 (19831.
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188.047. Tissue sample authorized— path­
ologist to file teport, copies furnished.— A repre­
sentative sample of tissue removed at the time 
of abortion shall be submitted to a • board eligi­
ble or certified pathologist, who shall file a copy 
of the tissue report with the state department of 
health, and who shall provide a copy of the re­
port to the abortion facility or hospital in which 
the abortien was performed or induced and the 
pathologist s report shall be made a part of the 
patient’s permanent record.
(L. 1979 H.D. 523, 626 & 902)
Effective 6-29-79

■ Woed * doe* 001 *PPe*r in original roils.ri   vnifiiiui TOM*.

f f i S B S f K s r e  £ 2  *"«■

c s w a S s a S * * * -

188.060. Records to be retained for seren 
years.— All medical records, reports, and other 
documents required to be kept under sections
188.010 to 188.085 shall be maintained in the 
permanent files of the abortion facility or hospi­
tal in which the abortion was performed for a 
period of seven years.
(L. 1974 H.B. 1211 f II. A.L 1979 H.B. 523, 626 *  902) 
Effective 6-29-79

188.055. Forms to be supplied to health fa­
cilities and physicians.—  1. Every abortion fa­
cility, hospital, and physician shall be supplied 
with forms by the department of health for use 
in regards to the consents and reports required 
by sections 188.010 to 188.085. A purpose and 
function of such consents and reports shall be 
the preservation of maternal health and life by 
adding to the sum of medical knowledge 
through the compilation of relevant maternal 
health and life data and to monitor all abortions 
performed to assure that they are done only 
under and in accordance with the provisions of 
the law.

2. All information obtained by physician, 
hospital, or abortion facility from a patient for 
the purpose of preparing reports to the depart­
ment of health under sections 188.010 to
188.085 or reports received by the department 
of health shall be confidential and shall be used 
only for statistical purposes. Such records, how­
ever, may be inspected and health data acquired 
by local, state, or national public health officers.
(L 1974 H.B. 1211 J 10. A.L 1979 H.B. 523, 026 & 902) 
Effective 6-29-79

188.070. Breach of confidentiality prohib­
ited.— Any physician or other person who fails 
to maintain the confidentiality of any records or 
reports required under sections 188.010 to
188.085 is guilty of a misdemeanor and, upon 
conviction, shall be punished as provided by law. 
(L 1974 H.B. 1211 f 13)
Effective 6-14-74

188.075. Violation of sections 188.010 to
188.085 a class A misdemeanor.— Any person 
who contrary to the provisions of sections
188.010 to 188.085 knowingly performs or aids 
in the performance of any abortion or knowingly 
fails to perform any action required by sections
188.010 to 188.085 shall be guilty of a class A 
misdemeanor and, upon conviction, shall be 
punished as provided by law.
(L 1974 H.B. 1211 |  14. A.L. 1979 H.B. 523. 626 4 902) 
Effective 6-29-79
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Senate Bill 501: "An Act relating to the retail sale of pull-tabs, 
tickets, and cards for charitable gaming 
activities."

The department was given responsibility for administration of the Alaska Gaming Reform Act in July of 1989. Since that time, the department has been 
actively engaged bringing stability and equality of enforcement to the charitable 
gaming industry.
One of the areas of concern to the department has been the so-called "third
Cnrty vendor" issue. Presently, across the stale, both permittees and operators 
ave turned to vendors (e.g., retail outlets, bars, restaurants) to sell pull-tabs on 

their behalf. The department has found no specific statutory authoi-ization for 
these vendor sales. As a result, the department gave notice late last year of its belief that legislation was needed if vendor sales were to be allowed.
Of major concern to the department has been the unregulated nature of vendor 
sales. The concerns discussed below have prompted our belief that if vendor 
participation in charitable gaming is to be authorized by the Legislature, then it must be strictly regulated.

1. Competition for prime vendor locations has increased the amount of compensation charged permittees by vendors to the detriment of the charities (some vendors are now asking and 
getting in excess of 50% of pull-tab proceeds!. Limits must be 
placed on the amount of allowable vendor compensation in order 
to both eliminate "bidding" for locations by permit holders and 
ensure that an acceptable share of gaming proceeds is returned 
to those nonprofit organizations issued gaming permits. Most 
other states do limit the amount of compensation a vendor can 
charge.

2. There is no penalty or regulation presently in place that
penalizes the unscrupulous vendor. We have become
increasingly aware of cases where vendors have failed to pay 
permittees any share of the proceeds from the sale of pull-tabs. Under the present gaming law, there is no protection for the 
permittee in such cases. The permittee must sue the vendor to 
collect the gaming proceeds due the permittee.

3. Vendors have shouldered responsibility for ordering andpurchasing pull-tabs from pull-tab distributors, bypassing the
permittee. As a result, permittees have lost accountability for 
the pull-tab sales conducted under the auspices of their permits.We nave investigated cases in which a permittee was unaware of
Eull-tab purchases made by its vendor. In addition, we recently 
ad a case in which a vendor continued to order pull-tabs from a distributor after the permittee had removed its permit from the 

vendor’s premises because the distributor was unaware of the 
permittee’s action to end its relationship with that vendor.
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Most importantly, please note that the department’s proposed language limits 
vendor sales to the sale of pull-tabs.
To allow vendors to get into the business of selling more than pull-tabs will 
effectively guarantee the additional proliferation of gaming activities in bars, restaurants, retail stores, and "gaming parlors" in malls or other storefronts 
throughout Alaska.
At this point in time, permittees and operators have only expressed a desire to 
see pull-tab sales by vendors authorized. We see no need to greatly expand the role of vendor sales in this state by including vendor sales for any and all games 
beyond those vendor sales already recognized and authorized under AS 05.15 
(i.e., for ice classics).
The department’s proposals include:

1. vendor registration by the permittee or operator;
2. issuance of an endorsement to a permittee’s or operator’s license 

that authorizes a vendor to sell pull-tabs on behalf of the 
permittee or operator;

3. a cap of 30% of ideal net on the amount that a vendor can charge a permittee or operator to compensate the vendor for 
selling pull-tabs on their behalf;

4. the requirement that the vendor pay the agreed upon amount of 
profit to the permittee or operator at the time of delivery of a 
pull-tab series to the vendor for sale;

5. payment into the charitable gaming surety fund by the 
registered vendor;

6. the requirement that a vendor and permittee or operator enter 
into a written contract;

7. the provision that only a permittee or operator may supply 
pull-tabs to a vendor;

8. a provision prohibiting an employee of a vendor from 
purchasing a pull-tab from any series sold by the vendor;

9. a prohibition that the owner or manager of a vendor who is also a member of permittee organization or a municipal officer may 
not enter into a contract to sell pull-tabs on behalf of that organization or municipality for compensation;

10. provisions to clarify that a distributor may not deal directly 
with a vendor; and
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Not surprisingly then, the departr ent approaches a review of SB 501 with the 
consequences of unregulated vendor activity at the forefront of its thoughts. 
From that perspective, SB 501 clearly lacks the kind of specific regulatory 
language needed to provide justifiable controls over this very active area of charitable gaming and would curtail our ability to properly administer the 
program.
In addition, we question the bill because its language is so broad that the bill, however unintentionally, considerably expands the list of persons who could 
become involved in charitable gaming in this state.
If the title of a bill is any indication of its scope, then SB 501’s title suggests it 
only addresses the "retail" sale of pull-tabs, tickets, and cards. However, no limitation to retail businesses is actually found in the proposed new section. 
Indeed, it simply says "a person," other than a permittee or an operator, may sell pull-tabs or other gaming tickets and cards. Under state law the word "person" is quite broad and encompasses any and all corporations, businesses, 
associations, partnerships, natural persons, etc., regardless of residency.
Thus, under the proposed language of SB 501, there would be no reason, for 
instance, for anyone to become licensed as an operator: they could simply 
function as a sales vendor. Also, organizations denied a charitable gaming permit because, for example, they did not meet the criteria for a permit could 
simply opt instead to sell gaming pull-tabs, tickets, or cards for those nonprofit 
organizations that did have a permit. Under this scenario, such organizations could charge the permittee a percentage of the proceeds for their sales efforts 
equal to or more than the permittee might receive (which is already happening), 
thus, thoroughly defeating the intent of the Gaming Reform Act.
This bill, as presently written, would effectively do away with any justification 
for calling the activities we presently authorize in the state as "chaiitable" 
gaming activities. While we do not believe this was the intent of the drafters of 
this legislation, the department cannot support the bill in its present form for 
these reasons.
The department understands, however, that there is broad permittee and operator support for recognition of a vendor class. Certainly, the testimony the 
department heard in mid-December regarding its position on vendor sales made it very clear that eliminating or severely restricting the vendor class would 
drastically reduce the gaming proceeds presently collected by organizations 
granted charitable gaming permits.
Given that a vendor bill has been introduced, and assuming that the broad 
support evidenced for this issue means that some legislative recognition of a 
vendor class is forthcoming, the department has attached to this position paper 
draft language that reflects the department’s perspective on the issue of vendor 
sales.
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We believe that a bill that contains the provisions outlined above will meet the 
department’s concerns for the proper regulation of a vendor class while also maintaining primary responsibility for the state’s charitable gaming activity 
with the licensed permittee and operator.
We urge your consideration of the attached language. A bill which included 
language substantially similar to that found in the attached draft and which covered the areas described above would at least address the department’s concerns sufficiently for the department to go 011 record as unopposed to 
legislative recognition of vendor sales.

LM/RPB/dgl6388D
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CONTINUATION OF FISCAL NOTE ANALYSIS - SB 501

Current resources for the gaming program are inadequate to fully regulate 
charitable gaming in the state. There are over 1,000 gaming permittees, operators, and distributors authorized to conduct gaming activities in an 
industry which generates millions of dollars each year.
If the gaming program is to regulate gaming activities by persons other than a 
permittee or operator (conceivably another 2,000 individuals) and beef up its 
enforcement over current gaming activities, additional staff resources are definitely needed. In the Division of Occupational Licensing’s original FY 91 
budget request and its budget amendments, the division has requested funding for a total of six positions, only four of which are new (the other two are taken from permanent part-time to permanent full-time). The positions include: two 
PFT Investigators, one PPT Licensing Examiner, one PPT Clerk Typist, one 
PPT Data Processing Clerk, and one PFT Attorney. The zero fiscal note 
attached to SB 501 assumes authorization of the division’s budget request.
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AS 05.15.100 provided the vendor Is registered with the department and 
complies with the provisions of the b i l l .

Charitable gaming a c tiv ity  in Alaska is a rapidly growing industry and the 
enforcement of the Gaming Reform Act of 1988 is becoming more d if f ic u lt  in 
lig h t of Increased gaming a c tiv ity . Presently, the number of gaming Inves­
tigators (ju s t two) 1s Inadequate to support statewide enforcement of the 
gaming program and gaming enforcement Is therefore not as timely and as 
e ffic ie n t as necessary to fu lly  protect the playing public or the permitted 
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The recognition of vendors In SB 501, as well as our a b il i ty  under SB 501 to 
take enforcement action in the face of vendor noncompliance, w ill Increase 
the Investigatory burden. (Until now, the division has taken complaints 
regarding vendor actions but has had no authority to take action to correct 
or otherwise enforce compliance.) We are therefore submitting a fisca l note 
requesting funding for an additional investigator.

The new vendor registration w ill a ffect a s ign ificant number of businesses 
and charitable organizations throughout the state. We have seen unlawful 
a c tiv ity  within the gaming Industry. The investigator position requested by 
th is fiscal note w ill greatly assist the division in beef1ng-up i ts  current 
gaming enforcement and w ill promote compliance with gaming laws in the state

The $72.2 required Includes $8.0 in trave l, to fund the cost of widespread 
travel to various communities, and a one-time equipment charge of $9.9.

With a vendor registration fee of $50, we estimate tha t regulation of vendor 
w ill bring in approximately $100.0 In program receipts ($50 x 2,000 vendors)
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CONTINUATION OF FISCAL NOTE ANALYSIS
CSSB 501 (L&C)

The b i l l  au th o r izes  a person o th e r  than a perm ittee  o r  ope ra to r  to  s e l l  the 
p u l l - ta b s  necessary to  conduct a c h a r i ta b le  gaming a c t i v i t y  under 
AS 05 .15 .100  provided the vendor is  re g is te re d  w ith  the department and 
complies w ith  the p ro v is io n s  o f  the b i l l .

C h a r ita b le  gaming a c t i v i t y  in  Alaska is  a ra p id ly  growing in d u s try  and the 
enforcement o f  the Gaming Reform Ac+ o f  1988 is  becoming more d i f f i c u l t  in 
l i g h t  o f  increased gaming a c t i v i t y .  P re se n t ly ,  the number o f  gaming 
in v e s t ig a to rs  ( j u s t  two) is  inadequate to  support s ta tew ide  enforcement o f 
the gaming program and gaming enforcement is  th e re fo re  not as t im e ly  and as 
e f f i c i e n t  as necessary to  f u l l y  p ro te c t  the p lay in g  p u b l ic  o r  the perm itted 
c h a r i ta b le  o rg a n iz a t io n s .

The re c o g n it io n  o f  vendors in  SB 501, as w e ll as our a b i l i t y  under SB 501 
to  take  enforcement a c t io n  in  the face o f  vendor noncompliance, w i l l 
increase the in v e s t ig a to ry  burden. (U n t i l  now, the d iv is io n  has taken 
com pla ints  regard ing  vendor ac t ions  but has had no a u th o r i t y  to  take a c t io n 
to  c o r r e c t  or o therw ise  enfo rce  com pliance.) We are th e re fo re  subm itt ing  a 
f i s c a l  note reques ting  fund ing  f o r  an a d d i t io n a l  in v e s t ig a to r .

The new vendor r e g is t r a t io n  w i l l  a f f e c t  a s ig n i f i c a n t  number o f  businesses 
and c h a r i ta b le  o rg a n iza tio n s  th roughout the  s ta te .  We have seen unlawful 
a c t i v i t y  w i th in  the gaming in d u s try .  The in v e s t ig a to r  p o s i t io n  requested 
by t h i s  f i s c a l  note w i l l  g re a t ly  a s s is t  the d iv is io n  in  bee fing -up  i t s  
c u r re n t  gaming enforcement and w i l l  promote compliance w ith  gaming laws in 
the s ta te .

The $72.2  requ ired  inc ludes  $8 .0  in  t r a v e l ,  to  fund the cos t o f  widespread 
t ra v e l  to  various communities, and a one-time equipment charge o f  $9 .9 .

With a vendor r e g is t r a t io n  fee o f  $50, we estim ate  th a t  re g u la t io n  o f 
vendors w i l l  b r in g  in  approx im ate ly  $100.0 in  program re c e ip ts  ($50 x 2,000 
vendors).

Page 2 of 3
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Senator Rick Uehling
Downtown, Klinendorf, Northeast Anchorage

Co-Chairman, Senale finance Cnmmiiiec 
liilcrnutionul Trade & Tourism Committee 

Statc Affairs Committee

F e b r u a r y  21, 1 9 9 0

M E M O R A N D U M

T o :  S e n a t o r  D i c k  E l i a s o n ,  C h a i r m a n
S e n a t e  L a b o r  a n d  C o m m e r c e

F r o m :  S e n a t o r  R i c k  U e h l i n g ,
S e n a t e  F i n a n c e  C o m m i t t e e

S u b j e c t :  R e q u e s t  f o r  S e n a t e  B i l l  5 0 1

1 w o u l d  a p p r e c i a t e  y o u r  s c h e d u l i n g  a h e a r i n g  o n  S B  50 1 ,  a n  a c t  
r e l a t i n g  t o  r e t a i l  s a l e  o f  p u l l  t a b s ,  t i c k e t s ,  a n d  c a r d s  f o r  
c h a r i t a b l e  g a m i n g  a c t i v i t i e s .

T h e  p u r p o s e  o f  t h e  b i l l  i s  t o  p r o v i d e  a  r e f e r e n c e  i n  s t a t u t e  
f o r  t h e  e x i s t i n g  p r a c t i c e  o f  a l l o w i n g  r e t a i l  s t o r e s  (bar s , 
r e s t a u r a n t s ,  g a s  s t a t i o n s ,  c o n v e n i e n c e  s t o r e s )  t o  s e l l  p u l l  
t a b s  o n  b e h a l f  o f  n o n p r o f i t  c o r p o r a t i o n s .

T h e  D e p a r t m e n t  o f  C o m m e r c e  h a s  c i t e d  t h e  a b s e n c e  o f  s t a t u t o r y  
r e f e r e n c e  a s  a r e a s o n  t o  r e g u l a t o r i l y  p r o h i b i t  r e t a i l  s a l e s .
S B  5 0 1  m e r e l y  p r o v i d e s  t h e  s t a t u t o r y  r e f e r e n c e  t h e  d e p a r t m e n t  
s a y s  i t  n e e d s .  T h e  b i l l  m a k e s  n o  c h a n g e  t o  e x i s t i n g  p r a c t i c e .  
I t  c o d i f i e s  t h e  s t a t u s  q u o  i n  t h e  s i m p l e s t  w a y .

T h e r e  a r e  h u n d r e d s  o f  n o n p r o f i t  c o r p o r a t i o n s  w h o  r e l y  o n  
r e t a i l  s a l e  o f  p u l l  t a b s  a s  a p r i m a r y  m e a n s  o f  f u n d  r a i s i n g .  
T h i s  t y p e  o f  f u n d  r a i s i n g  e n a b l e s  a g r e a t  a m o u n t  o f  c h a r i t a b l e  
viork t o  b e  a c c o m p l i s h e d  w h i l e  r e l i e v i n g  p r e s s u r e  o n  l o c a l  
a n d  s t a t e  g o v e r n m e n t  b u d g e t s .

I a m  a n x i o u s  t o  h a v e  t h e  m e r i t s  o f  S B  5 0 1  e x p l o r e d  f u r t h e r  in 
p u b l i c  h e a r i n g .

Y o u r  a s s i s t a n c e  i s  a p p r e c i a t e d .

P.O. B O X  V, J U N E A U ,  A K  99811 i907) 465-1821 3111 ST. #515, A N C H O R A G E ,  A K  W 5 0 3  (907) 561-7613



Mas ka State Legisfature

Senate Judiciary Committee
March 14, 1990 
MEMORANDUM

TO: Senator Dick Eliason, Chairman
Senate Labor and Commerce Committee

FROM: Senator Jan

SUBJECT: Amendment to

I would appreciate your incorporating the following amendment into 
the Labor and Commerce Committee Substitute for SB 501:

• Amend the title by adding ", and permittee prize 
limitations."

* Add a new section to the bill which amends 05.15.180 (g) as 
follows:

A Municipality or qualified organization may award a 
maximum of $1,000,000 in prizes each year in activities 
authorized under this chapter [; however, if a municipality 
or qualified organization contracts with an operator to 
conduct on its behalf activities authorized under this 
chapter, the municipality or qualified organization may 

„ award a maximum of $500,000 in prizes each year].
j

Through this amendment, it will allow all permitees to award 
$1,000,000 in prize money irrespective of whether they work with 
an operator or by themselves.

Post Office Box V  • Juneau, Alaska 99811



P r o p o s e d  c o m p r o m i s e  on S B  501

T h i s  p r o p o s a l  i n t e n d s  to d o  four t h i n g s :

1. It d e l e t e s  r e f e r e n c e s  to v e n d o r  r e g i s t r a t i o n  a n d  v e n d o r  fee s .

It r e p l a c e s  the r e g i s t r a t i o n  a n d  fee r e q u i r e m e n t s  w i t h  a n e w  
r e q u i r e m e n t  t h a t  p e r m i t t e e s  or o p e r a t o r s  s h a l l  n o t i f y  t h e  
D e p a r t m e n t  b y  r e g i s t e r e d  m a i l  on or b e f o r e  t he d a t e  a v e n d o r
b e g i n s  s e l l i n g  p u l l - t a b s  o n  its b e h a l f .

It a l s o  r e q u i r e s  t h e  p e r m i t t e e  or o p e r a t o r  to n o t i f y  t h e  
D e p a r t m e n t  w i t h i n  t h i r t y  d a y s  of c e s s a t i o n  of s a l e s  o n  its b e h a l f  
b y  a v e n d o r .

2. It g i v e s  t h e  D e p a r t m e n t  a u t h o r i t y  to d i s a l l o w  p u l l - t a b  s a l e s  
a t  a v e n d o r  s i t e  if, in the d e p a r t m e n t ' s  j u d g e m e n t ,  t h e  v e n d o r  is 
a n  h a b i t u a l  s o u r c e  of m i s s i n g  p u l l - t a b s  or r e l a t e d  f u n d s .

3. It d e l e t e s  a l l  r e f e r e n c e s  to t h e  S u r e t y  F u n d  l e g i s l a t i o n .

4. It g i v e s  s p e c i f i c  a u t h o r i t y  t o  t h e  D e p a r t m e n t  t o  e n s u r e  t h a t  

p e r m i t t e e s ,  o p e r a t o r s  a n d  v e n d o r s  r e c e i v e  t h e i r  c o n t r a c t u a l l y  
a g r e e d  u p o n  s h a r e  of r e v e n u e ,  a n d  t h a t  c h a n g e s  in m a n d a t o r y  
a l l o c a t i o n  of r e v e n u e  m a y  be m a d e  a f t e r  h e a r i n g s  p u r s u a n t  t o  t h e  
A d m i n i s t r a t i v e  P r o c e d u r e s  Ac t .



O f f e r e d :  3/27/90
R e f e r r e d :  J u d i c i a r y ,  C&RA and  F in a n c e

6-2220E

Original sponsor(s): Finance Committee

1 I N  THE SENATE  BY THE LABOR & COMMERCE COMMITTEE

2 CS FOR SENATE  B I L L  NO. 501 (L&C)

3 I N  THE LEG IS LA TU R E  OF THE S TATE  OF ALASK A

4 S IX TEEN TH  L E G IS L A T U R E  -  SECOND SESS IO N

5 A  B I L L
/-o

6 F o r  an A c t  e n t i t l e d :  " A n  A c t  l i c e n c i ng— and— r e g u l a t i n g  p u l l - t a b  v e n d o r s ;

7 p r o h i b i t i n g  c e r t a i n  c o n d u c t  b y  c h a r i t a b l e  gam ing

8 l i c e n s e e s  and  p e r m i t t e e s  and t h e i r  a g e n t s ;  r e l a t i n g

9 t o  c h a r i t a b l e  gam ing  a w a rd s ,  c o n t r a c t s  b e tw e e n  o p e r a -

10 t o r s  and p e r m i t t e e s ,  and  to  t h e  e n fo r c e m e n t  o f  c h a r i -

11 t a b l e  gam ing  l a w s ;  and  p r o v i d i n g  f o r  an  e f f e c t i v e

12 d a t e . "

13 BE I T  ENACTED  BY THE LEG IS LA TU R E  OF THE S TATE  OF A LASK A :

^  14 *  S e c t i o n  1. AS  05 .15 .060  i s  amended t o  r e a d :

15 S e c .  0 5 .1 5 .0 6 0 .  REG ULAT IO NS . Th e  d e p a r tm e n t  s h a l l  a d o p t  r e g u l a -

16 t i o n s  u n d e r  t h e  A d m i n i s t r a t i v e  P ro c e d u r e  A c t  (AS 4 4 .6 2 )  n e c e s s a r y  t o

17 c a r r y  o u t  t h i s  c h a p t e r  c o v e r i n g ,  b u t  n o t  l i m i t e d  t o ,

- ^ J 8  (1) t h e  i s s u a n c e ,  r e n e w a l ,  and  r e v o c a t i o n  o f  p e r m i t s ^  [AND]

19 l i c e n s e s ^ a n d  v e n d o r  r e g i s t r a t i o n s ?^

20 (2) a m ethod  o f  a s c e r t a i n i n g  n e t  p r o c e e d s ,  t h e  d e t e r m in a -

21 t i o n  o f  i t e m s  o f  e xp e n se  t h a t  may be  i n c u r r e d  o r  p a i d ,  and t h e  l i m i t a -

22 t i o n  o f  t h e  amount o f  t h e  i t e m s  o f  e x p e n s e  t o  p r e v e n t  t h e  p r o c e e d s
I

23 fro m  t h e  a c t i v i t y  p e r m i t t e d  f ro m  b e i n g  d i v e r t e d  t o  n o n c h a r i t a b l e ,

24 n o n e d u c a t i o n a l ,  n o n r e l i g i o u s ,  o r  p r o f i t - m a k i n g  o r g a n i z a t i o n s ,  i n d i v i d -

25 u a l s ,  o r  g r o u p s ;

26 (3) t h e  im m e d ia te  r e v o c a t i o n  o f  p e r m i t s ^  [AND] l i c e n s e s ^

27 ^and v e n d o r  r e g i s t r a t i o n s !  a u t h o r i z e d  u n d e r  t h i s  c h a p t e r  i f  t h i s  c h a p t e r

28 o r  r e g u l a t i o n s  a d o p te d  u n d e r  i t  a r e  v i o l a t e d ;

29 (4) th e  r e q u i r i n g  o f  d e t a i l e d ,  sw o rn ,  f i n a n c i a l  r e p o r t s  o f
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1 operations from permittees and licensees including detailed statements
2 of receipts and payments;
3 (5 )  t h e  i n v e s t i g a t i o n  o f  p e r m i t t e e s ,  l i c e n s e e s , ^ r e g i s t e r e d^

4 v e n d o r s . and t h e i r  e m p lo y e e s ,  i n c l u d i n g  th e  f i n g e r p r i n t i n g  o f  t h o s e

5 p e r m i t t e e s ,  l i c e n s e e s , ( r e g i s t e r e d )  v e n d o r s . and e m p lo y e e s  whom th e

6 c o m m is s io n e r  c o n s i d e r s  i t  a d v i s a b l e  t o  f i n g e r p r i n t ;

7 (6 ) e x c l u s i o n  f r o m  p a r t i c i p a t i o n  as  a p e r m i t t e e ,  l i c e n s e e ,

8 (''registered)vendor, or employee of a permittee [OR] licensee, o r/fegisj>
9 ~̂ t e r e d ) V e n d o r , o f  a p e r s o n  c o n v i c t e d  o f ,  i n  p r i s o n  f o r ,  o r  on  p a r o l e

10 f o r  a f e l o n y  w i t h i n  t h e  p r e c e d i n g  f i v e  y e a r s ,  o r  c o n v i c t e d  o f  a c r im e

11 i n v o l v i n g  t h e f t  o r  d i s h o n e s t y  o r  o f  a v i o l a t i o n  o f  a m u n i c i p a l ,  s t a t e ,

12 o r  f e d e r a l  g a m b l in g  l a w ;

13 (7 ) t h e  m e thod  and  manner o f  c o n d u c t in g  a u t h o r i z e d  a c t i v -

14 i t i e s  and a w a r d in g  o f  p r i z e s  o r  a w a r d s ,  and t h e  e q u ip m e n t  t h a t  may be

15 u s e d ;

16 (8 ) t h e  number o f  a c t i v i t i e s  t h a t  may be  h e l d ,  o p e r a t e d ,  o r

17 c o n d u c t e d  u n d e r  a  p e r m i t  d u r i n g  a  s p e c i f i e d  p e r i o d ;  h o w e v e r ,  t h e

18 d e p a r tm e n t  may n o t  a l l o w  more t h a n  14 b in g o  s e s s i o n s  a m on th  and 35

19 b in g o  games a  s e s s i o n  t o  be  c o n d u c t e d  u n d e r  a p e r m i t ;

20 (9 )  a m e thod  o f  a c c o u n t i n g  f o r  r e c e i p t s  and  d is b u r s e m e n t s

21 b y  o p e r a t o r s ,  i n c l u d i n g  t h e  k e e p in g  o f  r e c o r d s  and r e q u i r e m e n t s  f o r

22 t h e  d e p o s i t  o f  a l l  r e c e i p t s  i n  a b a n k ;
l

23 (10) t h e  d i s p o s i t i o n  o f  fu n d s  i n  p o s s e s s i o n  o f  a  p e r m i t t e e ^

24 [OR] a  p e r s o n ,  m u n i c i p a l i t y ,  o r  q u a l i f i e d  o r g a n i z a t i o n  t h a t  p o s s e s s e s

25 an  o p e r a t o r ' s  l i c e n s e , o r  a ^ r e g i s t e r e ? ) v e n d o r  a t  t h e  t im e  a p e r m i t ^

26 [OR] a l i c e n s e , ( 'o r  a v e n d o r r e g i s t r a t i o n ' ^ s s u r r e n d e r e d ,  r e v o k e d ,  o r

27 i n v a l i d a t e d ;

28 (11) r e s t r i c t i o n s  o n  th e  p a r t i c i p a t i o n  b y  e m p lo y e e s  ol: t h e

29 D e p a r tm e n t  o f  F i s h  and Game i n  sa lm on  c l a s s i c s ;
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o t h e r  m a t t e r s  t h e  c o m m is s io n e r  c o n s i d e r s  n e c e s s a r y  t o  

c a r r y  o u t  t h i s  c h a p t e r  o r  p r o t e c t  t h e  b e s t  i n t e r e s t  o f  t h e  p u b l i c .

*  S e c .  2 . AS 0 5 .1 5 .0 7 0  i s  amended t o  r e a d :

S e c .  0 5 .1 5 .0 7 0 .  E X AM IN AT IO N  OF BOOKS AND RECORDS. T h e  com mis­

s i o n e r  may e x a m in e  o r  h a v e  e xa m in e d  t h e  books  and  r e c o r d s  o f  a p e r ­

m i t t e e ,  an o p e r a t o r . ^ f T ' r e R i s t e r e d  v e n d o r ^ )  o r  a p e r s o n  l i c e n s e d  t o

m a n u fa c tu r e  o r  t o  d i s t r i b u t e  p u l l - t a b  games i n  t h e  s t a t e .  T h e  commis­

s i o n e r  may i s s u e  s u bp o en a s  f o r  t h e  a t t e n d a n c e  o f  w i t n e s s e s  and t h e

p r o d u c t i o n  o f  b o o k s ,  r e c o r d s ,  and o t h e r  d o cu m e n ts .

*  S e c .  3. AS 0 5 .1 5 .1 1 5 (b )  i s  amended t o  r e a d :

(b )  The  c o n t r a c t  b e tw e e n  an a u t h o r i z i n g  p e r m i t t e e  an d  an o p e r a ­

t o r  must i n c l u d e  t h e  amount and  fo rm  o f  c o m p e n s a t io n  t o  b e  p a i d  t o  t h e  

o p e r a t o r ,  t h e  te rm  o f  t h e  c o n t r a c t ,  t h e  a c t i v i t i e s  t o  be  c o n d u c t e d  b y  

t h e  o p e r a t o r  on  b e h a l f  o f  t h e  p e r m i t t e e ,  t h e  l o c a t i u n  w h e re  t h e  a c t i v ­

i t i e s  a r e  t o  b e  c o n d u c t e d ,  t h e  name and  a d d r e s s  o f  t h e  member i n

c h a r g e ,  and o t h e r  p r o v i s i o n s  t h e  d e p a r tm e n t  may r e q u i r e ^ " " T h e  c o n t r a c t

m us t  p r o v i d e  t h a t  an  o p e r a t o r  c o n d u c t i n g  p u l l - t a b  games on b e h a l f  o f  a 

p e r m i t t e e  s h a l l  r e t u r n  a t  l e a s t  40 p e r c e n t  o f  t h e  i d e a l  n e t  t o  t h e

p e r m i t t e e .  f

*  S e c .  4 . AS 0 5 .1 5 .1 2 4  i s  amended t o  r e a d :

S e c .  0 5 .1 5 .1 2 4 .  M U N IC IP A L  REG U LAT IO N  OF OPERATORS. A  m u n i c i ­

p a l i t y  may b y  o r d in a n c e  p r o h i b i t  an  o p e r a t o r (p j r - t t - v c n d o i r ^ from  c o n d u c t ­

i n g  a c t i v i t i e s  u n d e r  t h i s  c h a p t e r  w i t h i n  t h e  m u n i c i p a l i t y .

*  S e c .  5. AS 0 5 .1 5 .1 2 8 (a )  i s  amended t o  r e a d :

( a )  The d e p a r tm e n t  s h a l l  r e v o k e  t h e  l i c e n s e  o f  an  o p e r a t o r  who 

d o es  n o t

(1 ) r e p o r t  an  a d j u s t e d  g r o s s  in com e o f  a t  l e a s t  15 p e r c e n t  

o f  g r o s s  in com e f o r  two  c o n s e c u t i v e  q u a r t e r s  b a s e d  on t h e  t o t a l  o p e r a ­

t i o n  o f  t h e  o p e r a t o r ;  [OR]

SBU501b -3- CSSB 501(L&C)



1 (2 )  pa y  t o  e ach  a u t h o r i z i n g  p e r m i t t e e  f o r  two  c o n s e c u t i v e

2 q u a r t e r s  a t  l e a s t  15 p e r c e n t  o f  t h e  a d j u s t e d  g r o s s  in co m e , as d e -

3 t e r m in e d  u n d e r  (1 )  o f  t h i s  s u b s e c t i o n ,  r e c e i v e d  f ro m  a c t i v i t i e s / ^ o t h e r

A t h a n  p u l l - t a b  gamesNc o n d u c te d  on b e h a l f  o f  t h e  a u t h o r i z i n g  p e r m i t t e e ^

5 o r

6 (3 )  p a y  t o  e a c h  a u t h o r i z i n g  p e r m i t t e e  f o r  two c o n s e c u t i v e

7  f  q u a r t e r s  a t  l e a s t  40 p e r c e n t  o f  t h e  i d e a l  n e t  r e c e i v e d  from  p u l l - t a b

8 \ games conducted on behalf of the authorizing p e r m i t t e e .

9 *  Sec. 6 . AS 05 .15 .170  i s  repealed and reenacted to read:

10 S e c .  0 5 .1 5 .1 7 0 .  SUSPENSION OR REVOCATION  OF PERM IT , L IC E N S E ,  OR
- — J al6}>

R£Pl I\G& 11 VEN D O R  (BELifrxkATiuiP (a) The commission may suspend or revoke a

12 p e r m i t ,  l i c e n s e ,  o r  v e n d o r f r e g i s t r a t i o n ^ > a f t e r  g i v i n g  n o t i c e  t o  and an

13 o p p o r t u n i t y  t o  be  h e a rd  b y  t h e  p e r m i t t e e ,  l i c e n s e e ,  o r  v e n d o r ,  i f  t h e

1A p e r m i t t e e ,  l i c e n s e e ,  o r  v e n d o r

15 (1 )  v i o l a t e s  o r  f a i l s  t o  c o m p ly  w i t h  a r e q u i r e m e n t  o f  t h i s

16 c h a p t e r  o r  o f  a r e g u l a t i o n  a d o p te d  u n d e r  t h i s  c h a p t e r ;

17 (2 )  b r e a c h e s  a  c o n t r a c t u a l  a g re em en t  w i t h  a p e r m i t t e e ,

i c e n s e e ,  o r  (r e g i s t e r e t t y v e n d o r ;

19 (3) i s  c o n v i c t e d  o f  a f e l o n y ,  o f  a c r im e  i n v o l v i n g  t h e f t  o r

20 d i s h o n e s t y ,  o r  o f  a  v i o l a t i o n  o f  a m u n i c i p a l ,  s t a t e ,  o r  f e d e r a l  gam-

21 b l i n g  l a w ;  f o r  t h e  p u rp o s e s  o f  t h i s  o a r a g r a p h ,  a p e r m i t t e e ,  l i c e n s e e ,

a w v ' t '  22 o r  d r e g i s t e r e d ^ v e n d o r  t h a t  i s  n o t  a n a t u r a l  p e r s o n  i s  c o n s i d e r e d  c o n -
r

23 v i c t e d  i f  an ow ner  o r  m anager  o f  t h e  p e r m i t t e e ,  l i c e n s e e ,  o r  v e n d o r  i s

2A c o n v i c t e d ;  o r

25 (A )  k n o w in g l y  s u b m i t s  f a l s e  i n f o r m a t i o n  t o  th e  d e p a r tm e n t

f r M v f  26 o r ,  i n  t h e  c a s e  o f  a ( f e R i s t e r e c T ) v e n d o r , t o  a p e r m i t t e e  o r  o p e r a t o r

27 when t h e  v e n d o r  knows t h a t  t h e  f a l s e  i n f o r m a t i o n  w i l l  be  s u b m i t t e d  t o

28 t h e  d e p a r tm e n t  as  p a r t  o f  an  a p p l i c a t i o n  f o r  r e g i s t r a t i o n .

29 ( b )  I f  t h e  d e p a r tm e n t  r e v o k e s  a p e r m i t ,  l i c e n s e ,  o r  v e n d o r
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/><£?!*-<•& 1 (x e g T i t r a t f o r t i u n de r  t h i s  s e c t i o n ,  i t  may p r o h i b i t  t h a  p e r m i t t e e ,  l i -

6 /*, -f -./'e^Jace c e n s e e .  Co t~ v e n d o ^  from  r e a p p l y i n g  f o r  a p e r m i t ,  l i c e n s e ,  o r  v e n d o r
   /’ »'■» G o * d o c + in 4  v e / d e t  S u le .s  ^  *

3 re g i s t r a t i o n ,  f o r  a p e r i o d  o f  up t o  f i v e  y e a r s .A
4 *  S e c .  7. AS  0 5 .1 5 .1 8 0 (g )  i s  amended t o  r e a d :

5 (g )  A  p e r m i t t e e  [ M U N IC IP A L IT Y  OR A  Q U A L I F IE D  ORGAN IZATION] may

6 a w a rd  a maximum o f  $1 ,000 ,000  i n  p r i z e s  e a c h  y e a r  i n  a c t i v i t i e s  a u -

7 t h o r i z e d  u n d e r  t h i s  c h a p t e r ;  [HOWEVER, I F  A  M U N IC IP A L IT Y  OR A  Q U A L I -

8 F I E D  O R G AN IZAT IO N  CONTRACTS W ITH AN OPERATOR TO CONDUCT ON I T S  BEHALF

9 A C T I V I T I E S  AUTHORIZED UNDER T H IS  CHAPTER, THE M U N IC IP A L IT Y  OR Q U A L I -

10 F I E D  O R G AN IZAT IO N  MAY AWARD A  MAXIMUM OF $500,000 I N  P R IZ E S  EACH

11 Y E A R ] .  I n  t h i s  s u b s e c t i o n ^  " a c t i v i t i e s  a u t h o r i z e d  u n d e r  t h i s  c h a p t e r "

12 means a l l  a c t i v i t i e s  s u b j e c t  to  t h i s  c h a p t e r  o t h e r  th a n  b in g o .

13 *  S e c .  8. AS  05 .15 .183  i s  amended b y  a d d in g  a new s u b s e c t i o n  t o  r e a d :

^  14 ( e )  A  d i s t r i b u t o r  may n o t

15 (1 )  t a k e  an  o r d e r  f o r  t h e  p u r c h a s e  o f  a p u l l - t a b  s e r i e s

16 f ro m  a v e n d o r ;

17 (2 ) s e l l  a  p u l l - t a b  s e r i e s  t o  a v e n d o r ;  o r

18 - d e l i v e r  a p u l l ,- t a b  no r lre-q t o  a v e n d o r -  l u c a t x u n . -■ )

19 *  S e c .  9. AS  05 .15 .187 i s  amended b y  a d d in g  a new s u b s e c t i o n  t o  r e a d :

20 (h )  A n  ow ner ,  m anager ,  o r  e m p lo y e e  o f  a  p e r s o n  h o ld i n g  a  p e r m i t  „  • ,
G . A  C U M A . ,  o f i -  A  t f £ A H » > < - d i T i A  s . ' s H o r n * * '

21 o r  l i c e n s e  u n d e r  t h i s  c h a p t e r ,  o r  r e g i s t e r e d  u n d e r  t h i s  c h a p t e r  a* -— e*
• fa  s e / t  f u l t - J - A b l

22 v e n d or-, may n o t  p u rch a se  a p u l l - t a b  f ro m  a n y  p u l l - t a b  s e r i e s  manu-

tffii t '  23 f a c t u r e d ,  d i s t r i b u t e d ,  o r  s o l d  b y  t h e  p e r m i t t e e ,  l i c e n s e e ,  o r  .ge g i a —

24 -teeresj) v e n d o r .

25 *  S e c .  10. AS  05.15 i s  amended b y  a d d in g  a new s e c t i o n  t o  a r t i c l e  2 t o

26 r e a d :

27 S e c .  0 5 .1 5 .1 8 8 .  P U L L -T A B  SALES  BY  VENDORS ON BEHALF OF P E P M IT -

c , , V . T  28 TEES  AND OPERATORS; AJENDOR-REGLSTRATIONn (a )  A  p e r m i t t e e  o r  o p e r a t o r

29 may c o n t r a c t  w i t h  a v e n d o r  t o  s e l l  p u l l - t a b s  on b e h a l f  o f  t h e
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p e r m i t t e e  o r  o p e r a t o r ,  i f  t h e  p e r m i t t e e  o r  o p e r a t o r  f i r s t  - r e g i s t e r s ' -
A f v - t r t  j i s + e e e J  * u : i  o n  o a  b e f o r e  d - + - < z  « .  v e n d o r  f c s j i ' t *

t h e- v -e n d pya-wefrh th e  d e p a r tm e n t  b y  a p p l y i n g  f o r  r e g i s t r a t i on on u— f o r m Satli*y oo 6e/w*

/ \ o 4 t f i c *

l>eji\s Selfi/I) 04 Leh*./£ e£ -/Ae* p «/»«» tfA 
-p ro s rr ih p d  hy. th e - dopax£»aftt— end—I-p g o s r r ih p r i  hy - t h e --depa r tm ent— and by s ub m i t t i n g  t he r g g ts t r r a t ron - frr 

$50 f o r  ea ch  l o c a t i o n  a t  w h i c h  t h e  v e n d o r  w i l j —e e d ^ ^ u l l - t a b s . I f  a 

v e n d o r  l o c a t i o n  i s  w i t h i n  t h e b p i m d t f r i e s  o f  a m u n i c i p a l i t y ,  t h e  p e r ­

m i t t e e  o r  o p e r a t o r ^ s h a T l7  c o n c u r r e n t l y  w i t h  a p p l y i n g  f o r  r e g i s t r a t i o n  

w i t h  th e^ -d tepa r tm en t , s u b m i t  a c o p y  o f  t h e  a p p l i c a t i o n  form  t o  t h e

-g o v e r n in g  bo d y  n f  t h a - m u n i e i p a l  i t v ) . i y  “• v6*»*\ , o . i  j  a
n-iAM Jis*./leO oalcSKiJf i-t~ clehsrAifiG* riCet •(**■ t/C/* *'>Vl4̂  dlSA/loU -r —

( b )  Th e  d ep a r tm e n t  ^ V l-I appxaate n r  ^ ^ • ' r P T n " "  °n  i n r t in -1 y n n d o r a  re pea* my
s o o r ' c e .  o f  S ' i) A i :

eg -i s t r a t i o n  r equoct w i t h i n  10 w ork ing  day a - of  r e c ei p t  o f— the— r eg i e -  Q*ai  lo>ie* of
p o l l  + u . b i  o  a ,

/fo^MVd pnOO >^.Jur a t i on fo rm —from  a p e rm i - t t ce  o r  operra t o r -r-

(c) jjJpon-appruval u£ lire Vendor— reg is tra tion-;— the— depa r t ure
s h a l l  i s s u e  an  en do rsem en t  t o  t h e  p e i Term i t  o r  t h e  o p e r a t o r ' s

license that^athoMrzET'the conduct of pull-tab sales at that vendor f
)/). peAmtfeo/s/oasd**- >4^5/-flo-ftpy /z2t h y  ayu ( ^

Lj(JA\a 3o </<.«,s ulieA a. v e / t < / e / t  s-fepi S<zlh/q p»(/4aLz */i t-4s 4>eA*Jf-, 
-fd-)— The.-endorsement iosued under— (-c-)— of— this— secti on— is-

e x t e n s i o n  o f  t h e  p e r m i t t e e ' s  o r  o p e r a t o r ' s  p r i v i l e g e  undex>-^XS 0 5 .1 5 . -  

100 t o  c o n d u c t  p u l l - t a b  s a l e s  i n  t h i s  s t a t e ^ ^ ^ - A - v e n d o r  may n o t  s e l l  a 

p u l l - t a b  s e r i e s  u n t i l  t h e  p e r m i t  o j> -3 rfcense c o n t a i n i n g  t h e  endo rsem en t  

f o r  t h e  new v e n d o r  lo c a t i x w r - 'h a s  b e e n  p o s t e d  b y  t h e  p e r m i t t e e  or  o p e r a ­

t o r  i n  t h e  r e g i s t j u 'e d  v e n d o r  e s t a b l i s h m e n t .  Th e  e n d o rse d  p e x m i t  o r  

l i c e n s e  mu^jfe^'be c l e a r l y  v i s i b l e  t o  t h e  gam ing p u b l i c .

A  s e p a r a t e  en d o rs e m e n t  s h a l l  be  i s s u e d  f o r  each  v e n d o r

. iQlrhe p e r m i t t e e  o r  o p e r a t o r  s h a l l  i n f o r m  t h e  d ep a r tm en t  when

w i t h  whom th e  p e r m i t t e e  o r  o p e r a t o r  i s  c o n t r a c t i n g  ch an ges  

t h e  p h y s i c a l  l o c a t i o n  a t  w h i c h  p u l l - t a b s  a r e  g n in /  c h a i i  i-pnj_rn tn  

t h e  d e p a r tm e n t  th e  e n d o r s e d  p e r m i t _ o r _ J j j e n s e —o f ^ a - V e n d o r - t h a t ^  i s  no

Inng ft j -  1 -m h s .  — hehaUE o f— th e — p e r m i t  t e e  o r  opSTrato*4.

Jallu-re-To inform The -department  of -3~~ctiange in vendor location, of Td-
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12
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£**(.-{' 14

15

16

r '- '---------------------------------  "  \
'  r e t u r n  t h e  e n d o rs e d  p e r m i t  o r  l i c e n s e  t o  t h e  d e p a r tm e n t  a f t e r  a v e n d o r \  

c h a n g e ,  may c o n s t i t u t e  g r o u n d s  f o r  t h e  s u s p e n s i o n  o r  r e v o c a t i o n  o f  aJ  

- - p e r m i t t e e ' s  p e r m i t  o r  an o p e r a t o r ' s  l i c e n s ^ -

( f )  A t  t h e  t im e  t h a t  a  p e r m i t t e e  o r  o p e r a t o r  a n n u a l l y  renews i t s
curi'td'/ /ij/ <?//

p e r m i t  o r  l i c e n s e ,  i t  s h a l l  a l s o ^ r an ow t h e r o g i s t - r a t i -o n -o -f— a44*—. l o c a ­

t i o n s  w h e re  a v e n d o r  i s  s e l l i n g  p u l l - t a b s  on  t h e  p e r m i t t e e ' s  or  o p e r a ­

t o r ' s  b e h a l f ,  and  sh a l l - p ay - a - r e g i  <rt.r a t i .un fo e  o f —$50 f u r — each— v e n d o r -  

-Location-?

( g )  A  p e r m i t t e e  or  o p e r a t o r  t h a t  u s e s  a v e n d o r  t o  s e l l  p u l l - t a b s  

on i t s  b e h a l f  s h a l l  e n t e r  i n t o  a w r i t t e n  c o n t r a c t  w i t h  t h a t  v e n d e r .
*/evy»WT -V.vj f c-vv+iW*- C \ < ? { • I ’f ,

T he a e p a r t ment- may in c p e c t  t h i s - o o n t r a e t - .  I f  t h e  c o n t r a c t  c o n t a i n s  

p r o v i s i o n s  t h a t  v i o l a t e  t h i s  c h a p t e r  o r  t h e  r e g u l a t i o n s  a dop ted  u n d e r  

i t ,  t h e  d e p a r tm e n t  may d e c l a r e  t h e  c o n t r a c t  v o i d ,  and may suspend  o r  

r e v o k e ^ t h c  r e g i s t r a t i on o f - t h o  v e n d o r  - and^/t h e  l i c e n s e  o f  t h e  o p e r a t o r

c

o r  t h e  p e r m i t  o f  t h e  p e r m i t t e e .  i L *  y > * y t <uv
V c  C e - w f  ~f-K * .  p - .  % ' r i J c  o»-»o ~ i  j-  A -v> S - z t  - / i c n .  .  _

^ - - ^ ' ( h )  A  p e r s o n ,  o th e r  t h a n  a  p e r m i t t e e ' s  m e m b e r - in - c h a r g e  o r  a r i 'v\ <̂

17 o p e r a t o r ,  may n o t  d i r e c t l y  s u p p l y  a p u l l - t a b  s e r i e s  t o  a r e g i s t e r e d  J

rS I v e n d o r  f o r  s a l e  b y  t h a t  v e n d o r  on  b e h a l f  o f  t h e  p e r m i t t e e  o r  o p e r a t o r .  f

A  v e n d o r  may n o t  a c q u ir e  a  s e r i e s  f ro m  a l i c e n s e d  d i s t r i b u t o r .  ---------- J

( i )  I f  a p e r m i t t e e  c o n t r a c t s  w i t h  a v e n d o r  u n d e r  (a )  o f  t h i s

I s e c t i o n ,  t h e  c o n t r a c t  must p r o v i d e  t h a t  t h e  p e r m i t t e e  s h a l l  r e c e i v e  np

l e s s  t h a n  70 p e r c e n t  o f  t h e  i d e a l n e t ^ )

( j ) A n  amount eq u a l  t o  t h e  i d e a l  n e t  l e s s  t h e  co m p en sa t io n  p a i d

t o  t h e  v e n d o r  s h a l l  be  p a i d  b y  t h e  v e n d o r  w i t h i n  30 d a y s  o f  th e  d a t e  

t h a t  t h e  member i n  charge  o r  o p e r a t o r  d e l i v e r s  a p u l l - t a b  s e r i e s  t o  

t h e  v e n d o r  f o r  s a l e .  The am oun t r e q u i r e d  t o  be  p a i d  b y  th e  v e n d o r  

u n d e r  t h i s  s u b s e c t i o n  must b e  p a i d  b y  c h e c k  and  s h a l l  b e  d e p o s i t e d  t y  

t h e  p e r m i t t e e  o r  o p e r a to r  d i r e c t l y  i n t o  i t s  gam in g  c h e e k in g  a c c o u n t ,  

i ( k )  A  v e n d o r  may n o t  e n t e r  i n t o  a  c o n t r a c t  w i t h  a p e r m i t t e e  t o

24

25

26

27

28 

29
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(1 )  th e  p e r m i t t e e  i s  a q u a l i f i e d  o r g a n i z a t i o n ,  and t h e

owner  o r  m anager  o f  t h e  v e n d o r  i s  a member o f  t h e  g o v e r n i n g  body  o f  

t h e  o r g a n i z a t i o n ,  o r  i s  t h e  o r g a n i z a t i o n ' s  d e s i g n a t e d  member i n  ch a rg e  

u n d e r  AS  0 5 .1 5 .1 1 2 ; o r

(2 )  th e  p e r m i t t e e  i s  a  m u n i c i p a l i t y ,  and  t h e  owner o r

m anager  o f  t h e  v e n d o r  i s  an e l e c t e d  o f f i c i a l  o f  t h e  m u n i c i p a l i t y  or  i s  

e m p lo y e d  b y  t h e  m u n i c i p a l i t y  i n  a  m a n a g e r i a l  p o s i t i o n .

*  S e c .  11. AS  0 5 .1 5 .1 8 8 (g )  i s  r e p e a l e d  and r e e n a c t e d  t o  r e a d :

( g )  A t  t h e  t im e  t h a t  a p e r m i t t e e  o r  o p e r a t o r  a n n u a l l y  renews i t s
P/tointxSr A - L l S 't  ,

p e r m i t  o r  l i c e n s e ,  i t  s h a l l  a l s o  (r e n ew t h e  ■r o g irE-& ra t i o o J o f  a l l  l o c a ­

t i o n s  w h e re  a v e n d o r  i s  s e l l i n g  p u l l - t a b s  on t h e  p e r m i t t e e ' s  o r  o p e r a ­

t o r ' s  b e h a l f s lr a j - l - n a**- a r p p i  ^ ^ ^ r 4 - r r ^ - - f e e - -o j :=g^6J»f<rr uactt— cr n d <

l o c a t i o n .  Th e  p e r m i t t e e  o r  o p e r a t o r  s h a l l  a l s o  f o r w a r d , > H r f h  e ach  

v e n d o r  r e g i s t r a t i o n  r e n e w a l ,  t h a t  v e n d o r ' s  a n n u ^ t - '^ p a y m e n t  o f  t h e  

a s s e s s m e n t  t o  th e  c h a r i t a b l e  g a m in g  s u r e t y

*  S e c .  12. AS  05 .15 .188  i s  amended b y ^ a d a i n g  a new  s u b s e c t i o n  t o  r e a d :

(m) The  v e n d o r  r e g i s t r a t i o n  r e q u i r e d  b y  (a )  o f  t h i s  s e c t i o n  

s h a l l  be  a c co m p a n ied  b ^ jS a ym en t  o f  t h e  v e n d o r ' s  a s s e s s m e n t  t o  t h e  

c h a r i t a b l e  g a m in g / d u r e t y  fund  u n d e r  AS 0 5 .1 5 .2 3 0 .  The  assessm en t  

amount s h a l l  l i e  s e t  b y  t h e  d e p a r tm e n t  b y  r e g u l a t i o n  and  may n o t  e x c e e d  

$100. T h / p a y m e n t  s h a l l  be  d ra w n  on  t h e  c h e c k in g  a c c o u n t  o f  t h e  

v e n d o r / a n d  may n o t  b e  p a i d  by t h e  p e r m i t t e e  o r  o p e r a t o r  on  th e  v e n -  

d o f ^ s  b e h a l f .  /

*  S e c .  13. AS  05.15 i s  amended b y  a d d i n g  a new s e c t i o n  t o  r e a d :

S e c .  0 5 .1 5 .1 9 5 .  ORDER P R O H IB IT IN G  A C T IO N  I N  V IO L A T IO N  OF CHAP­

T ER .  ( a )  I f  t h e  com m iss ioner  d e t e r m in e s  t h a t  a  p e r s o n  h as  engaged  i n  

an  a c t  o r  p r a c t i c e  i n  v i o l a t i o n  o f  t h i s  c h a p t e r  o r  a r e g u l a t i o n  a d o p t ­

ed  u n d e r  t h i s  c h a p t e r ,  t h e  c o m m is s io n e r  m ay, a f t e r  g i v i n g  rea so n  b l e

sell pull-tabs for compensation if

CSSB 501(L&C) -8- SB0501b
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L notice to the person and an opportunity for the person to be heard,
2 issue an order prohibiting the violation by the person. The order
3 remains in effect un til the person has submitted evidence acceptable
4 to the commissioner showing that the violation has been corrected.
5 (b) I f  the public in terest requires, the commissioner may i£sue
6 an emergency order prohibiting an act or practice in violation of this
7 chapter or a regulation adopted under this chapter without notice to
8 or an opportunity to be heard by the person affected by the order.
9 The commissioner shall immediately serve the person with a copy of the

10 emergency order. An emergency order expires 60 days afte r the date i t
11 is issued, i f  the person affected by the order requests a hearing
12 within 15 days of receipt of the order. If the person does not r e •
13 quest a hearing within 15 days of receipt of the emergency order, the
14 order becomes permanent. Following a hearing, the commissioner may
15 rescind, modify, or make permanent the emergency order.
16 * Sec. 14. AS 05.15.200(b) is amended to read:
17 (b) A person who, with the intent to mislead a public servant in
18 the performance of the public servant's duty, submits a false state-
19 ment in an application for a permit.^ licenseC-o r . -vendor r ap,i str-a4̂igj^)
20 under this chapter [,] is guilty of unsworn fa ls if ica tion .
21 * Sec. 15. AS 05.15.210 is amended by adding new paragraphs to read:
22, (35) "ideal net" means an amount equal to the to ta l amount
23 of receipts that would be received i f  every individual pull-tab ticket
24 in a series were sold at face value, less the prizes to be awarded for
25 that series;
26 (36) "permittee" means a municipality or a qualified orga-
27 nization that holds a valid permit under AS 05.15.100;
28 (37) "vendor" means a business whose primary activ ity  is not
29 regulated by th is chapter but that is engaged in the sale of pull-tabs

SB0501b -9- CSSB 501(L&C)



1 on behalf of a permittee or operator, holds a business license under
2 AS A3.70, and is
3 (A) a r e ta i l  establishment;
4 (B) an eating establishment; or
5 (C) an establishment licensed under AS 04.11.
6 * -9 ee -r— 14~.— S e c t i ons— 1-1 and 12- o f  t h i s  A c t  Lake  e f f e c t"  7m  Lite— g t - f tn r n t v a -

i*
t » 7 date n |^an Act establishing—a — e h c U liab le tiami.ne surety fund that- l a  i » n . i f r M -

/ \ ? A J  hy_thp SiYfPPnt^h Alaska fllva4»o-t.ii'gt-«rrtiTnrn----

_2--— Sg'C~."~17~̂ ^Except for secs. 11 and 12y this Act takes effect iinmediate-
10 ly under AS 01.10.070(c).

c
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THE YEAR IN REVIEW

The Alaska Gaming Reform Act of 1988 (HD 299, Chapter 99, SLA 1988) took 
effect on September 2, 1988. The state’s games of chance and contests of skill 
program has undergone major changes since that date. Many of the issues that 
were addressed in the Reform Act are still being dealt with by the present administrators of the program.
During the period of September 2, 1988 to June 30, 1989, many provisions of the 
new law were not fully implemented or, more importantly, enforced. This may 
partially be explained by the fact that the Department of Revenue was 
transferring administration of the program to the Department of Commerce and Economic Development, Division of Occupational Licensing, on July 1, 1989. 
The transfer was accomplished under Executive Order No. 74.
Since transfer of the gaming program, the Division of Occupational Licensing — 
responding to numerous industry complaints and a very large increase in 
gaming activity within the state - has taken an active role in administration of 
the program. Regulations affecting the ability of the division to effectively 
enforce the law were drafted and public hearings were held statewide. These 
regulations are presently in the Attorney General’s office undergoing final review prior to implementation.
Additional staff have been hired: a manager for the Gaming Program
(authorized in the FY 90 budget) and a receptionist. The division opened a 
Fairbanks field office and transferred an investigator previously housed in 
Juneau to that office; the new (part-time) receptionist is also located in 
Fairbanks. The division now has offices in Anchorage, Juneau, and Fairbanks to serve both the gaming industry and the public.
Charitable gaming in Alaska has moved out of the bingo halls and into many 
retail and eating establishments and bars in almost every community in the 
state. The proliferation of pull-tab sales since the adoption of the Reform Act 
has had a marked impact on many of these communities. It is the intent of the 
division to fund a study to more accurately determine the social and economic 
characteristics of those actively involved as consumers of gaming activities and 
to assess community impacts.



From the outset of transfer of the program to this department, it was apparent 
that many persons not licensed os operators were nevertheless conducting 
gaming activities on behalf of organizations holding valid gaming permits 
(hereinafter "permittees"). The result of this illegal activity has been difficult to 
measure due to the lack of proper accountability and reporting by the 
unlicensed operators. We are aware, however, of at least one bingo hall 
operation run by an unlicensed individual which closed its doors late last fall 
having failed for over six months to remit any gaming proceeds to many of the 
organizations lending their permit to the unlicensed operation.
The division has utilized staff from its other licensing areas to aid the gaming 
staff in organizing and managing the program and its work load. The division 
has fully automated the program, including development of a data base which was used to produce the statistical data provided in this report. This is the first comprehensive capturing of the annual financial statements filed by 
permittees. Because the 1988 data was not complete when last year’s report to the Legislature was filed, the division has included both final 1988 financial 
statement data as well as all the data from the 1989 financial statements 
received through April 15,1990.
FY 90 gaming revenue from (a) gaming licensing fees, (b) the 3% pull-tab 
assessment, and (c) the 1% net proceeds Fee presently totals $1 26 million. We estimate total gaming revenue for FY 90 to reach $1.5 million with less than 
one-third of those funds appropriated to administration of the program itself. The remaining $1.0 million is available to the general fund.

MAJOR CHARITABLE GAMING ISSUES

Below is a listing of a number of the current major issues identified by the division pertaining to charitable gaming in Alaska. It is by no means an 
exhaustive list.

1. Statutory amendments and/or comprehensive regulations are 
needed to address the following issues:
A. Vendor (third party) sales of pull-tabs.
B. Advertising and conduct of gaming activities on the airwaves.



C. Licensing of out-of-state manufacturers.
D. Reduction of the operator bonding requirement, or 

enactment of a surety fund to protect permittees.

2. Increased gaming staff is needed to provide training for 
permittees and to further insure compliance with gaming 
statutes and regulations.

3. A comprehensive review of the criteria for establishing the 
eligibility of an organization to qualify for a gaming permit is 
needed to determine whether all presently licensed permittees 
are truly "qualified" organizations and whether the existing 
statutory language is too broad or needs clarification. We are 
also concerned that permits have been issued to organizations that do not meet existing criteria.

4. There must be a thorough review of the use of gaming-derived 
proceeds by permittees and operators. Some questions to consider:

a. Are only authorized, bona fide, and reasonably 
necessary fees and expenses being deducted from 
proceeds by operators and vendors? Given the present 
1989 gaming data, we are concerned, despite the obvi us growth in gaming activity, that permittees are receiving 
a smaller percentage of the charitable gaming dollars 
spent in the state.

b. Are net proceeds going to permittees being properly 
used by the permittee to benefit persons within that 
permittee’s local community and are the funds expended 
for legitimate uses? Given the growth of gaming 
fund-raising occurring statewide through vendor and 
operator sales, how do we determine proper "local" 
expenditures by permittees?

-3-



LICENSED OPERATORS

Under the Alaska Gaming Reform Act, AS 05.15.100 was amended by adding a 
new subsection authorizing the department to issue operator licenses to natural 
persons, qualified organizations, or municipalities to conduct charitable gaming 
activities on behalf of authorized permittees. Licenses are effective for a 
calendar year.
The state issued seven (7) operator licenses in 1988 and twelve (12) licenses in 
1989. Operator-conducted gaming activity now accounts for almost 50% of the 
total gross for charitable gaming.
As of April 15, 1990, the department had received nineteen (19) applications and 
has issued fifteen (15) operator licenses for 1990. The increase is directly 
attributable to the division’s enforcement of the Reform Act’s operator licensing 
requirements.

These statistics reflect the gaming activity conducted by licensed operators on 
behalf of permittees:

mm* 1989*

Gross Income $20,584,176 $53,583,880
Prizes Awarded [16,757,968] [41,409,338]
AGI (Adjusted Gross Income**) 3,826,208 12,174,542
Operator Feesand Expenses f 3,156,5701 [10.617,7601
Total Net Proceeds

f n  P p r m i f f p P Q

from Operators $ 675.393 $2.497.075

Percentage of AGI 
Paid to Permittees 18% 21%

Net Proceeds 
as a Percentage
of the Gross 3% 5%

*These figures are based on unaudited permittee reports; therefore, 
the gross receipts minus the prizes awarded and operator fees and 
expenses do not balance to the reported permittee net proceeds.
**The Adjusted Gross Income (AGI) is defined as gross income less 
prizes awarded and any state, federal or municipal taxes paid or 
owed on the income.
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Under the Alaska Gaming Reform Act, AS 05.15 was amended by adding a new 
section, AS 05.15.184, authorizing the department to issue pull-tab distributor 
licenses to persons distributing pull-tabs to permittees. The section alsorequires pull-tabs to be distributed from a location in .Alaska only. Licenses are
effective for a calendar year.
The department issued 15 pull-tab distributor licenses in 1988 and 23 licenses 
in 1989. Licensed pull-tab distributors were located in the following cities:

1988 1289 1990(as of 4/15/90)

Anchorage 7 12 12
Cordova 1 1 1
Fairbanks 4 5 4
Juneau 1 1 1
Ketchikan 1 1 1
Nome O i l
Sitka O i l
Wasilla 1 1 1

Total m  2£ 22



PJEIMLTXEE&

The following is a breakdown of charitable gaming permits issued to qualified organizations and municipalities under AS 05.15.020 for the last ten years:
Year Number of Permits

1979 564
1980 578
1981 622
1982 703
1983 779
1984 763
1985 788
1986 1,011
1987 1,040
1988 1,026
1989 1,042
1990 (as of 04/15/90) 425

COMPLIANCE
The division has opened a total of 32 investigations since January 1, 1990. 
These range from counterfeit pull-tabs to potential embezzlement. Seventeen 
(17) notices of violations have been issued since January 1, 1990. These range 
from minor infractions to operating without licenses and permits.



The division has implemented n policy of requiring all 1989 annual financial 
statements to be filed prior to the issuance of u 1990 permit. This has resulted 
in many permit applications and financial statements being returned for 
additional documentation prior to a 1990 permit being issued. In past years, permits were automatically renewed and the annual financial reports were 
often either not filed or in substantial aoncompliance. Holding the permit 
pending compliance has increased effective reporting and has enforced 
compliance with gaming laws and regulations.
We have completed three field audits of pull-tab distributors and will have 
audited all distributors by year’s end. All operators will also be audited.

S T A T IS T 1 C A L J D A T A .O Y E R Y IE W

The data shows substantial growth in gross charitable gaming receipts but a 
reduction in net proceeds available to permittees:

198.6  m i 1 9 8 8 * 1 9 8 9 *

Gross Receipts $63,936,774 $62,163,749 $87,524,470 $115,160,891
Prizes Awarded [48,182,821] [51,613,746] [69,095,076] [86,319,035]
Expenses and Taxes r7.096.7731 r6.358.Q1.51 ri0.982.3991 fl6.554.6021
Net Proceeds $ 8.657.180 $ 4.191.988 $10.256.316 $ 9.141.529

Accompanying this report are additional tables and graphs providing further data 
regarding the state’s gaming activities. The division will issue a final report once all 
1989 financial statements have been received and a number of significant audits 
have been completed.
Questions regarding the information contained in this report should be addressed to 
John Hansen, Gaming Program Manager, or Randall Burns, Division Director.

*Amual statements are unaiudited, resulting in statistics based on reports as filed; 
therefore, gross receipts less prizes and taxes do not balance to total reported net 
proceeds.



CHARITABLE GAMING STATISTICS

A. 1960 - 1989 Gaming Receipts, Expenses and Net Proceeds
B. 1960 - 1989 Gross Receipts and Net Proceeds (Graph)
C. 1975 - 1989 Gross Receipts and Net Proceeds (Graph)
D. 1988 Reported Permittee Activity
E. 1989 Reported Permittee Activity
F. 1989 Reported Operator Activity
G. 1989 Gross Receipts by Gaming Activity (Graph)
H. 1989 Gross Receipts Distribution



Department of Commerce and Economic Development
Division of Occupational Licensing
Games of Chance and Skill Section

GAMING RECEIPTS, EXPENSES AND NET PROCEEDS
1960=19.89

PRIZES ANDPERMITS GROSS EXPENSES NET
YEAR ISSUED RECEIPTS AND TAXES. PROCEEDS
1960 162 $ 649,793 $ 553,440 $ 96,363
1961 283 793,506 630,562 162,944
1962 284 734,619 599,550 135,069
1963 293 906,073 713,172 192,901
1964 333 1,035,506 861,949 173,637
1965 339 1,375,022 1,184,815 190,207
1966 386 1,516,289 1,253,442 262,847
1967 386 1,790,560 1,529,155 261,405
1968 408 1,970,723 1,654,935 315,788
1969 419 1,558,197 1,265,360 292,359
1970 394 2,101,408 1,716,170 385,238
1971 418 1,735,671 1,398,125 337,546
1972 457 1,928,404 1,621,008 307,396
1973 469 4,154,869 3,508,589 646,280
1974 505 3,318,427 2,838,173 480,254
1975 441 3,894,584 2,784,566 1,110,018
1976 443 7,477,337 6,400,297 1,077,040
1977 490 9,093,043 7,481,551 1,611,492
1978 550 11,046,034 9,214,874 1,831,160
1979 564 12,766,697 10,499,542 2,267,155
1980 578 17,641,692 14,828,135 2,813,557
1981 622 20,534,498 17,117,447 3,417,051
1982 703 23,644,716 18,844,032 4,800,684
1983 779 30,126,943 24,641,267 5,485,676
1984 763 41,666,994 35,744,570 5,922,424
1985 788 45,779,308 35,705,733 10,073,575

PERMITS GROSS EXPENSES NET
YEAR ISSUED. RECEIPTS PRIZES AND TAXES PROCEEDS
1986 1,011 $63,936,834 $48,182,821 $ 7,097,123 $ 8,656,890
1987 1,040 62,163,749 51,613,746 6,358,015 4,191,988
1988* 1,026 87,524,470 69,095,076 10,957,143 10,256,316
1989* 1,042 115,160,891 86,319,035 16,564,602 9,141,529

*1988 and 1989 Annual Statements are unaudited, resulting in statistics based on 
reports as filed; therefore, the gross receipts minus prizes, expenses and taxes do not 
balance to reported permittee total net proceeds.
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Departm ent of Commerce and Economic Development
Division of Occupational Licensing
Games of Chanco and Skill Section

PERMITTEE ACTIVITY
m m

Gross Receipts $87,524,470,81*
Taxes [ 25,256.00]
Prizes Awarded [ 69,095,076.45]

Net Proceeds $10.256.316,82
Percent Net Proceeds of Gross Receipts: 11.7%

Breakdown of Expenses:

Rent
Janitorial 
Utilities 
Building Repair 
Building Depreciation 
Building Insurance 
Contract Services 
Accounting 
Wages
Payroll Taxes 
Prof. Services 
Perm it Fees 
Pull-Tab Tax 
O ther Expenses

$1,497,446.88
273,710.64
286,074.37
176,354.00
199,869.83
159,432.89

1,145,639.45
81,980.00

2,259,437.01
193,346.52

0.00.
23,881.87

128,622.49
1,270,288.87

Ticket Printing $
Pull-Tab Purchase
Bingo Supplies
Supplies
Other Printing
Postage
Equipment Purchase 
Equipment Repairs 
Non-Alcoholic 
Door Prizes 
Advertising
From Operator (Expenses) 
Door Prizes

72,646.88 
1,463,966.43 

200,748.42 
416,075.28 
239,804.99
34,333.39

170,507.79
18,708.07 

158,793.33
349,592.70 

0.00 
55,156.65 

0.00

*A11 numbers are as reported by the perm ittees and may not balance.
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Department of Commerce and Economic Development
Division oJ Occupational Licensing
Games of Chance and Skill Section

PERMITTEE ACTIVITY 
1989

Gross Receipts $115,160,891.14*
Taxes [ 9,576.79]
Prizes Awarded [ 86,319,035.34]

N et Proceeds $ 9.141.529.23
Percent Net Proceeds is of Gross Receipts: 7.9%

Breakdown of Expenses:
Rent
Janitorial 
Utilities 
Building Repair 
Building Depreciation 
Building Insurance 
Contract Services 
Accounting 
Wages
Payroll Taxes 
Prof. Services 
Perm it Fees 
Pull-Tab Tax 
Other Expenses

$1,754,230.04
261,565.71
229,612.23
166,461.89
84,530.79

113,563.50
2,404,351.07

510,277.68
3,149,686.13

477.694.52 
0.00

81,581.38
592.738.53 

1,552,887.74

Ticket Printing 
Pull-Tab Purchase 
Bing > Supplies 
Supplies 
Other Printing 
Postage
Equipment Purchase 
Equipment Repairs 
Non-Alcoholic 
Door Prizes

$ 70,707.84
2,009,454.14

241,414.39 
453,025.60 
293,143.44 
57,108.41

216,855.68
11,985.01

141.274.72
283.155.72 

0.00Advertising 
From Operator (Expenses) 1,551,900.46 
Door Prizes 0.00

*A11 numbers are as reported by the perm ittees and may not balance.


