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Dear Senator Eliason,

I appreciate the fact that you have requested my comments on
SB 451 and specifically on the provisions in the bill that have
not been a part of past tort reform legislation. I will review
the most significant sections of the bill here and specify which
parts are new and which have been a part of previous bills.

Section 1 contains the same kinds of legislative "findings"”
concerning the relationship between the existing tort system and
high insurance rates that have been included in past bills. One
unique aspect of this bill, however, 1is that even though Section
1 includes the "findings," section 21 of this same bill includes
a requirement that the Department of Commerce and Economic
Development "study closed insurance claims”™ and report to the
legislature on "the extent to which the legal system has or has
not been the cause of dramatic liability insurance increases or
decreases and coverage reduction in crisis lines in the state."”
Generally speaking, this kind of internal contradiction in a bill

would not be worth mentioning. I do it here only because the
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"study" requested has now, in fact, been completed. A  massive
amount of data has been compiled and summarized by the House
interim committee to study tort reform and that data 1is available
now. The information demonstrates that national efforts at tort
reform, even when they have included major changes in the tort
system have had little impact on insurance rates. I urge the
members of the committee, before they vote on a final oill, to at
least review the information that this bill acknowledges is
necessary to legislative deliberations.

Section 2 of SB 451 is probably the major change from
previous legislation. That section provides that no claims for
death or injury may be filed more than six years after the
purchase of a product that causes an injury, the completion of
construction that causes death or injury, or the last act of any

kind that causes the death or injury. This kind of prohibition

is called a statute of repose. It is not like a statute of
limitation, which _-ts some period (presently two years) after
which a person who has been injured can file a lawsuit. Statutes

of limitation insure that people who claim damages must sue
within some reasonable time period following injury. Statutes of
repose have nothing to do with the time that someone 1is injured;
they stand as absolute bars to suits against contractors,
architects, doctors, lawyers and anyone else six years after they
have done whatever it is that was alleged to have been negligent

whether or not anyone finds out about the negligence or 1is
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injured during the six year period. For instance, suppose an
architect designs a house for a certain maximum snow load. Seven

years later, for the first time the house is subjected to that
maximum snow load and the roof collapses. The architect has been
fully compensated for a faulty design, yet there is no remedy for
the homeowner. Similarly, suppose you hire a lawyer to draw a
will leaving everything to your wife. Ten years later you die
and your wife finds out that the lawyer didn"t know that
witnesses were required. The will 1is void. Your wife now only
receives half of your estate but she has no remedy against the
attorneys. A drug company manufactures and sells 1UDs and after
eight years, 60% of the women who used them have developed
cervical cancer or have become sterile. They have no remedy,
even though there is no way they could have even understood there
was anything wrong until after the period when they could have
sought damages from the manufacturer.

I could conceive of this kind of bill finding some support
in a state that produces large numbers of products and consumes
very little. But in Alaska, why would we want to bar people from
seeking damages for negligence solely on the basis that six years
has passed since the product was manufactured or the service
performed. Many products, treatments or services are supposed to
last much longer than six years. People who sell products,
services or treatments are compensated on the assumption that

what they sell will last longer than six years. Should they not
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bear responsibility for the quality of that product or service
beyond six years? Statutes of repose have been a part of the law
in this state only briefly; one was passed to insulate "design
professionals™ years ago and was struck down as unconstitutional.
Even that statute only tried to protect a few people from their
own negligence - this one is a wholesale violation of the rights
of injured parties.

Sections 3 and 4 of SB 451 attempt to make a major change 1in
the existing statute of limitations by depriving infants and
incompetents of their right to sue. Existing law provides that
once people are injured and know of their injury, they have two
years to bring a suit. IT they sleep on their rights, they lose
them. But to my knowledge everywhere in the country, the rule
has been that the two years starts to run only when the injured
party has the ability to do something to enforce their rights in
court. In the case of minors or incompetents, that means when
they reach the age of majority or when they cease to be
incompetent. Section 4 provides that the two year statute of
limitation (rewritten in section 3) will apply "notwithstanding
AS 09.10.140." AS 09.10.140 1is the present law that authorizes
minors and incompetents to bring suits two years after they are
capable of bringing suit. IT AS 09.10.140 is eliminated, it will
mean that a child who is injured at birth will have to bring a
lawsuit before he is two or he will forever lose his rights. A

person who is in a coma, as a result of another®s negligence,
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also will have the obligation to bring a suit within two years,
or he will lose his rights. That is a drastic limitation on the
rights of injured infants and incompetent individuals.

Section 5 of the bill makes it more difficult to obtain
punitive damages. As a general rule, "reckless indifference to
the interest of another™ 1is the test for punitive damages. It
somebody knows that a product is defective and sells it under the
assumption that maybe they will get away with it or possibly make
enough money to handle any lawsuits, he 1is obviously "recklessly
indifferent” and is subject to have punitive damages assessed.
This bill adds the requirement that the "recklessly indifferent"”
individual also have "malice™ and perform "conscious acts™
showing "deliberate disregard,” whatever that means. I think if
you bought a car with a fuel tank that the manufacturer Kknew
could explode under certain unusual but nonetheless "anticipated"”
conditions, and the manufacturer kept that information quiet so
he could sell the product and people you cared for died as a
result, you would agree with me that something more than simple
damages would be required to make sure that manufacturers didn"t
put products like that on the market. That"s all that punitive
damages are about. They almost never occur, but when "reckless
indifference"” does exist, juries should act be able to act
punitively.

Sections 6 & 7 deal with people being injured or injuring

others while committing crimes. Section 7 is new and allows
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people who are injured while they are committing crimes to
recover against defendants who are also committing crimes when
they cause the injury. The number of real cases like this are
minimal; the passage of these sections will have little or no
impact on insurance or the tort system as a whole. The only
moral we can perhaps draw from these two sections 1is that 1in
those limited instances, two wrongs somehow make a right.

Section 8 contains one provision that you have seen before
and one that 1iIs new. The first portion of Section 8, like
previrus legislation, authorizes the defendant in a civil action
to make the decision as to whether he will pay his judgment to
the plaintiff in periodic payments rather than in a lump sum.

The section also includes a new provision - one that provides
that if payments are made on a periodic basis, the portion of the
judgment owed to an attorney under a contingent fee will be
"reduced to present value™ and paid in a lump sum. This latter
provision simply makes no sense. Under changes previously made
by the legislature, the judgment is always reduced to present
value regardless of whether the attorney 1is paid a contingent
fee, or an hourly basis. Accordingly an attorney fee based on a
percentage of the present value hr.s, itself, already been reduced
to present value. I frankly don®"t know what this section means,
nor do 1 think the drafters really understand what it means.

The part in section 8 that allows the defendant who must pay

damages to determine that the plaintiff wil] receive that payment
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i.n periodic payments rather than a lump sum is also inconsistent
with what the legislature has previously done in this area of
law. The initial fight over periodic payments was, in part, to
insure that the plaintiff would not get a lump sum judgment today
of inflated dollars, which were really intended to compensate him
for future loss. The tort reform bill enacted in 1986 included a
requirement that all lump sum judgments which are in part
composed of payments for future losses must be reduced to present
value. Accordingly, there 1is no longer any economic
justification for insisting that the payments be periodic. Even
with periodic payments, the plaintiff is always entitled to the

full amount of the judgment; that is, even if he dies, the

remaining amount due must be made to his estate.Therefore,
whether payments are made periodically or in onelump sum, they
will always equal the same amount. The only basis for requiring

periodic payments then is the view that the plaintiff really
can"t be trusted with all that money at once and steps must be
taken to dole it out to him bit by bit. Butif that is such a
good idea, why can"t a plaintiff be trusted to act in his own
best interest? Why is this situation different from any other 1in
which one obtains a lump sum of money? And equally important,
when payments are periodic, there is always a chance they won"t
actually be paid. Insurance companies that sell annuities to pay
future periodic payments, do go broke; those who sell annuities

cheaply to defendants who look for cheap annuities to pay
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judgments go broke faster. Why should the injured party have to

take that risk?

Section 11 of the bill is a new provision that deals with
collateral sources those received from parties other than the
defendant as a result of the injury. This section replaces the

lateral benefits statute enacted by the jgislature in 1986.
Under this new proposal, instead of being considered at a post-
trial hearing, collateral benefits would now be considered by the
jury so they could reduce the recovery. The 1986 statute allowed
a judge to reduce compensation to victims, but it at least
directed the judge to consider not only collateral benefits but
countervailing costs to the claimant such as the actual costs and

fees he had to incur to bring litigation in the first place.

Those can reach 40% of the award. This section makes no
allowance for a plaintiff's costs — it only focuses on what he
receives with the result that the jury will get a distorted
picture of what benefits he will really receives when a case is
all over.

Section 11 also requires the jury to be instructed about the
tax implications of any damage awards. The IRS does not tax

injury damages because they are compensation that simply replaces

what the victim lost. If your house burns down, the insurance
money you collect is not taxable. Damages are replacement of
capital, not new income. The judge or jury decides the amount of

the loss. Taxability or non-taxability has nothing to do with
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that loss. This provision seeks to confuse juries with
irrelevant information so they will impose their own "tax"™ on

that which is not legally taxable, by reducing the damages they

award. It also allows juries to make assumptions about what
taxes will be in the future — the period for which they are
awarding damages. Those assumptions would be nothing but pure

speculation.

Section 12 reduces the interest rate on judgments from 10.5%
to 8%. It's only common sense to insist that the rate of

interest paid by insurers or other defendants on money owed tc an

injured party be at the prevailing market rate — that rate that
you could earn if you lent your money to others. If it is not
that rate, insurance companies have no incentive to pay the

money. The longer they can hold your money and invest it, at say

12% and subsequently pay you 8%, the better it is for them. The

provision is not only unfair, it will make it much more difficult

to settle claims and will clog the court system with delays.
Sections 14 and 15 of this bill allows survivors to collect

damages in lawsuits related to wrongful death for the full amount

of lost wages and other pecuniary loss but limits damages in a
wrongful death case for non-pecuniary loss to $50,000. The idea
of limiting non-pecuniary damages is not unique to this bill, but
the $50,000 limit is way out of line with anything the
legislature has seriously considered in the past. I, frankly, do

not totally understand this section. It is unclear to me just
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what is limited by the $50,000 and what is not. But it appears
to me that the limits would apply to the value of any services
performed by the deceased for his dependents that were not in the
form of cash. If that is true, this proposal takes no account of
the large number of people who live in villages in Alaska that do
not have cash economies and who support others through
subsistence. If a twenty-five year old resident of Kiana is
killed by a defective kerosene stove that explodes he may have
little earning history, so the wrongdoer will pay medical
expenses plus $50,000 and the state will pick up the rest of the
enormous loss to his dependents through welfare and other state
programs. Housewives also have no wage history so they are worth
no more than $50,000 either, even though their death will mean
that much more than $50,000 will be spent by survivors to
replaced the "non-pecuniary™ services they have lost. This
appears to be a blatantly discriminatory and unfair provision.
Section 17 is a new provision that attempts to overrule the
Alaska Supreme Court's decision in Jackson v. Powers. In
Jackson, the court held that a hospital that maintains an
emergency room is liable for the negligence of the doctors who
work there, regardless of the efforts of the hospital to separate
the emergency room from its general operation through such
mechanisms as separate incorporation and other legal devices.
This section attempts to reverse that decision by allowing the

hospital to avoid liability if it posts a notice on its emergency
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room that states that certain doctors in the emergency room are
"independent contractors”™ and not hospital employees.

If you believe that someone who has a broken arm or leg, or
is bleeding profusely from a wound and is rushed to the hospital
can make a reasoned decision after reading the sign to either
stay where he is or take his problem elsewhere (assuming there is
an "elsewhere") then this section makes sense. Even if you do

believe that, how do infants read the sign? How do people who

are unconscious make intelligent decisions? I don't profess to
be an expert on hospital liability or physician care in emergency
rooms, but this section makes no logical sense. If hospitals

should be liable, posting a sign should make no difference unless
people can make reasonable decisions on the basis of the signs.
In an emergency room setting, that is often impossible.

Having said my peace about the general tort bill, let me say
something about the problems which give rise to bills like SB
451. I have listened to testimony for nearly six years on this
subject. It is the same every year. Doctors, and sometimes
other professionals, come and testify about the outrageous costs
of insurance and how it is hurting their practice or their
business. In many cases, | have not been particularly impressed.
If a doctor is making $500,000 or $600,000 a year as a surgeon,
it does not offend me that $50,000 or $100,000 of his profits
should be dedicated to insuring that people who pay him fees for

his services should be protected against his negligence. It
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seems to me in those kind of situations, that doctors, architects
or other successful professionals are not really complaining
about insurance; they are complaining about their unhappiness
with lawsuits. T can certainly understand their concern but that
without more should not justify drastic reductions in the rights
of injured parties.

There is a group of physicians, nov/ever, who obviously have
serious problems beyond mere irritation with lawyers. These are
physicians who either practice a high risk specialty without
corresponding great rewards in an urban setting, or physicians
who practice in some communities where the amount of revenue
generated by the practice simply cannot sustain the high rates
for malpractice insurance. The alternative for these doctors is
to either terminate their practice, which leaves the community
without any medical assistance or to practice uninsured, which

means that if someone really is badly injured by negligence, the

injured party will have no source of recovery. Neither of these
options is acceptable, in my view.
The testimony | have heard from doctors in these high risk

specialcies and in rural communities concerns insurance rates
that are not merely high — they are prohibitive. People who
testify are not asking that rates hold steady or be reduced by
amounts like 5% or 6%; they are looking for massive reductions.
People have not used percentage reduction figures in their

testimony, but it's clear when they talk about the staggering
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increases from what they believe were reasonable in the pasc that
these people are looking for reductions of 50% or even more. The
difficulty here is that, even if you believe fervently in tort

reform and even if you pass everything even remotely reasonable

that has been suggested, none of the studies | have seen, pro or
con, suggests that there will be anything more than a minimal
reduction in insurance rates. Insurance rates are driven by so

many other factors that changing the rules of liability simply
will not have that great of an impact unless you literally
destroy the rights of injured parties. Each year the legislature
hears about very real problems from people in real trouble, but
they spend hours debating legislation, which even if accepted,
will not solve the problem. When | first got involved in this
matter, that seemed curious; now it seems like a colossal waste
of everyone's time. And more important, it precludes any real
effort to deal with something that is obviously wrong.

I have no simple answers, but |I do have a few suggestions.
The first and most obvious would be some kind of subsidization of
medical insurance rates in areas where the state believe it is in
the public interest to do so. If, for instance, the legislature
believes that it is in the public interest to make sure that
there are doctors in rural areas or doctors practicing certain
specialties in any area and present insurance rates are
preventing that, then there could be some mechanism set up to

assist those doctors in obtaining insurance in specified
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situations. The legislature could specify, for instance, that
communities of a particular size would qualify for assistance
programs for doctors, and that certain specialties would receive
assistance. Legislation could establish an administrative system
to provide different levels of assistance depending on the
financial situation of the doctors who seek the assistance.
Considering the number of doctors who might need assistance,
there would not be much money involved here. In addition, this
type of approach has already been used in different form” in
Alaska. Many communities, including Juneau, have sought doctors
in specialties of one sort or another for years and have provided
incentives to encourage physicians to move to the community.
This suggestion is simply another form of incentive — in this
case, a direct subsidy for insurance rates for those who need it.
A second suggestion would be to change the basic nature of

the tort system, but only in those areas where it is absolutely

required. The Governor, for instance, has irtroduced HB 345,
which sets up a no-fault system for all medical malpractice
cases. I think the Governor's bill is seriously flawed in many

ways, but at least it represents some new thinking on the
problem. I do not know the extent to which one medical specialty
may be separated from another, whether different types of medical
situations could be treated differently by the law or how a no
fault system would work in practice or how physicians would feel

about a no-fault system, but it is at least an idea worthy of
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consideration. Worker's compensation took years to achieve, but
we know that it does work. If the traditional tort system

creates social consequences that are undesirable in the sense

that we lose physicians' care, a no fault system may be one way

of dealing with the situation. The tort reform measures put
forward in SB 451, however, will not change the situation; they
will simply lessen an injured party's ability to receive adequate

compensation while leaving the basic problem exactly where it is,
and that will do no one any good.

Thank you for requesting my comments on this bill. I hope
they are of some assistance to you and other members of the

committee.

Yours very truly

GROSS & BURKE

Avrum M. Gross

AMG:ddp
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SB 455 is not expected to have any fiscal impact during FY 90. Starting in FY
91, however, and for each succeeding fiscal year, the bill's fiscal impact would be
substantial, at approximately $1,882,300 per year.

The major component of the impact after FY 90 would be the cost of replacing
sports and evening entertainment programming that currently is obtained free,
with programming purchased from syndicated sources. Purchase of the
programming would be necessary because a major requirement of the free
programming currently obtained from network affiliates is that it is transmitted
in its entirety from start to finish, with no deletion of information (including
commercials) within the program.

The cost of purchasing the programming is estimated at roughb $1,825,200
annually. This figure is based on an informal review of EATNet programming for
the month of February 1990, which showed that an average of approximately 5.5
hours per night of weekday programming, and an average of 15.5 hours per day
of weekend programming, carried alcohol advertising. At an estimated purchase
price of $600 per hour for syndicated commercial programming, the calculation of
total annual purchase costs is as follows:

Weekday: 5.5 hours x 5 days x $600/hr.= $16,500
Weekend: 15.5 hours x 2 days x $600/hr.= $18,600
Estimated Weekly Cost= $35,100
Estimated Annual Cost= $1,825,200

In addition to these purchase costs, there also would be the personnel cost of one
new position that would be required at the Anchorage Tape Delay Center to
coordinate the identification and purchasing of this programming. The total
personnel cost of such p project assistant, at a Range 16A salary level, would be
approximately $45.1 thousand first year cost.

One additional RATNet Council meeting would be required since the potential for
major programming issues will impact its Council's decision process. In addition
to network offerings, the Council will 3elect programs from a wide variety of
syndicators. The additional volume of programming decisions will require at least
one additional Council meeting each year.

Total annual costs: RATNet Council Meeting 12.0
Personal Services 45.1

Contractual 1,825.2

1,882.3

Page 2 of 2



ISSUE STATEMENT
SB 455
Division of Inform ation Services
Department of Administration
March 21, 1990

SB 455 prohibits the Satellite Television Project, known as the Rural Alaska
Television Network (RATNet), from broadcasting programs which include
advertising that promotes the use or sale of alcoholic beverages. |If the bill is
enacted, programming that includes alcohol advertising may not be broadcast
on RATNet.

Issues raised by this proposed legislation include:

« Enactment of SB 455 could jeopardize the current method of
acquiring and distributing programming from network affiliated stations to
rural Alaskan communities. Potentially, this could affect as much as 66% of
the programming currently aired. Schedules of programs sponsored by the
alcoholic beverage industry cannot be created in advance, since local
broadcasters do not know who the national sponsors are until a day or two
before air time, and often not even then.

e Dismantling the current programming distribution method could
limit programming choices currently available, impact the current
selection process and possibly dilute the ability of the RATNet Council to
choose programming that is desired by the rural viewers.

* Nationally, many groups such as Mothers Against Drunk Drivers are
lobbying Congress to address this issue. Although the final outcome is yet
to be known, lobbying efforts on similar issues, such as eliminating hard
alcohol and cigarette advertising on television, have met with success.
Perhaps the final, long-term solution for eliminating alcohol ads will be the
result of Congressional action.

e Changing the method of choosing and acquiring programs to be
aired on RATNet could create a period of adjustment for viewers who have
become accustomed to network programs since 1971. A transition period
could develop while the RATNet Council attempts to select and schedule
alternative programs to viewer satisfaction. This would probably require
more Council meetings than the one a year for which current funds provide,
as noted in the attached fiscal note.

ISSUE DISCUSSION

Informal reviews of programming and advertising during February, 1990
indicate that much of the programming between 7:00 p.m. and 1:30 a.m.,
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Monday through Friday, and 10:00 a.m. through 1:30 a.m., Saturday and
Sunday, carries alcohol advertising. In addition, an alcohol disclaimer is
aired three to four times each day. Because it is not possible to identify

in advance which programs will be sponsored by the alcohol industry, there
is no mechanism to select or reject programs based upon sponsorship.

This review has led to the following findings: 1) most sports and prime-
time programming will be lost because there is no way to identify programs
containing alcohol advertising; 2) programs such as national and statewide
news, along with the Alaska weather report, (typically aired between 5:00
and 7:00 p.m. each week night), carry no alcohol ads; 3) if the current
method of distributing programming is changed by SB 455, RATNet would
likely be limited to programs that must be acquired from syndicated sources,
rather than from the major networks, and 4) live sports programs are very
popular with RATNet viewers; should SB 455 become law, it would be
difficult to preserve those live programs since many of them are sponsored
by alcohol beverage companies.

Programs purchased from syndicates are estimated at $600.00 per hour.
As noted in the fiscal note analysis, a new position would be necessary to
handle the increased program acquisition duties, such as locating programs
and coordinating purchases.
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MEMORANDUM February 23, 1990
TO: Senator Dick Eliason, Chairman
Senate Labor and Commerce Committee
FROM: Senator Johne Binkley
RE: SB 455, prohibiting alcohol advertising on RATNet

The above-referenced hill has been referred to your committee. It ar
statutes regarding RATNet to state that the network may not broadcast nor ,, for
broadcast any programming which contains advertising promoting the usr ,ale of
alcoholic beverages.

I've enclosed for the committee members' files copies of RATNet jhedules and
a copy of the memo prepared for my office by the Legislative Research Agency on this
issue. We have asked Legal Services to answer the question regarding the
continuing validity of the 1977 verbal agreement referenced in that memo. The
attorney has offered an initial opinion that the agreement would no longer be valid due
at least in part to the change in technology since that time.

| would appreciate your scheduling this bil! for a hearing in your committee as
soon as possible. Please let Janice Adair in my office (4985) know when that might
be. Also, don't hesitate to get in touch with us if you have any questions or would like

additional information.



A laska State Legislature
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Legislative Research Agency Fax: (907) 103-3331

January 8, 1989

MEMORANDUM

TO: Senator Johne Binkley
ATTNL Janice Adair

FROM: Sheila F. Helgath

Legislative Analyst

RE: Alcohol Advertising on RATNET
Research Request 90.052

You requested this agency to investigate the possibility of removing alcohol
advertisements from programing broadcast by Rural Alaska Television Network
(RATNET). Also you requested that a House Research Agency memorandum to
Representative Clocksin on liquor advertising be updated. Finally, you wanted
to know the arguments that are made for and against alcohol advertising.

Three arguments have been advanced by RATNET staff and representatives of local
television stations (network affiliates) against the removal of alcohol
advertising from RATNET: (1) a contract between the state of Alaska and the
networks and separate contracts between affiliates and the networks prohibit
removal; (2) Alaska state law and Federal Communications Commission (FCC)
regulations prohibit removal of advertising in programing; and (3) the
technical feasibility of removing all the advertisements would make the costs
prohibitive. Each argument is discussed below. They may be surmountable if
the state of Alaska desires to remove alcohol advertising from RATNET.

RATNET BROADCAST TECHNOLOGY AND THE "CONTRACTS"

RATNET staff and network affiliates say that two sets of contracts exist which
prohibit the removal of adverting from RATNET programing. The first is a
verbal agreement between the”~of Alaska, the affiliates and the networks.
The second is a set of operating agreements between the affiliates and the
networks. The origin of these contracts and changes in technology and
corporate structure affecting them are explained below.

RATNET is the state-subsidized television system which transmits programs to

areas of Alaska that do not receive commercial television. Programs are
obtained from the networks (ABC, CBS, and NBC) through their local affiliates
(stations) in Anchorage. At resent, programs are transmitted from the

networks' television satellite co the RATNET center located in Anchorage.
These transmissions are redirected to receivers in rural Alaska.
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Satellite transmissions did not exist in 1977 when the of Alaska agreed to puy
tapes of network news progDrams and some sporting events. These tapés were then
broadcast in urban areas by the affiliate network stations and in rural Alaska
bh, RATNET. ~In return, thé networks gave other programming free of charge to
the of Alaska for 0jse on the RATNET system. “There Wwes a "gentlemen's
agreement” that theTwould accept the programing from beginning to end, or
credit to credit”, including the advertising. ~ This verbal dgreement wes
reached in 1977 among state personnel, represertatives of local affiliates and
reﬁresentatwes of the networks at a meeting in New York. _ ,

| have made repeated requests for copies of any written material which would
confirm that a verbal agreement existed, Staff of neither RAINET or _the
affiliates were able to provide written documentation. However, both RATNET
and affiliate staff affirm that a "gtentleman's, agreement” existed that bound
the state to use programing “credit to credit.”  After 1984, when direct
satellite transmission became avajlable to the affiliates, it was no longer
necessary to use and therefore purchase tapes. The continuing validity of this
verbal agreement, with the passage of time and many changes in technology since
it wes made, should be carefully analyzed by legal staff.

The other set of contracts that may inhibit the affiliates' cooperation in the
removal . of alcohol advertisements “is between the affiliates and the networks.
The affiliates argue that in their contracts with the networks they have agreed
to protect the programs from credit to credit mcIu_d;ng adverUsmg. Recent
corporate changes at the networks have ﬂé\\;\/en the affiliates greater Treedom to
control CProgrammtg. According to a York-based network executive, who
requested anonymity, the affiliates have considerable latitude in this area.
Because these are contracts between private parties, copies of the contracts
were not made available to verify these assertions.

RATNET officials and affiliate management also argue that “common practices
exist in broadcasting” which prohibit using part of a Erogram without
presenting all of the program including advertising. Some of thebroadcasters
at the Archorage stations implied that if the advertising were removed, the
networks might “be inclined to revoke permission for the “to use any of their
pro?rammg. | wes unable to obtain written documentation that thé networks
would respond in this manner or to otherwise verify this possibility.

ALASKA AW AND FCC REGULATIONS

Alaska State Statutes and Federal Communication Commission Regulations have
BeA%rl]\l Ee%dvanced as reasons why the state can not prohibit alcohol advertising on
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Alaska Statutes

John Morrone, Deputy Director for the Division of Telecommunications, stated
that Alaska law would prevent removal of advertising from RATNET, even if'
there were no_ contract obligations, unless the RATNET Council ac™ees. He
referred to AS 44.21.320 (c)” and (d) which state:

(c)  Decisions and policies relating to proq_rammmg under the
satellite teIeV|S|onn%r01ect including scheduling and allocation
policies, may not be made b¥ the department, but may only be made by
a network that is representative of participating rural teleyision
users, . by commercial broadcast  users or by other affected
participating user groups and entities under procedures provided b
statute or, if no statute applies, then by agreement of the affecte
user networks or groups. The departmént shall assist users in
preparing agreements that may be required under this subsection.

(d). The department may not engage in any activity which interferes
with a contract or program rig t,re,latmg[ to commercial television
programming, including” but not limited ‘to any right protected by

copyright.

According to Mr. Morrone, Subsection (c) means that only the RATNET Council
has the ‘authority to control programing” subject to. any ‘agreements that have
been made with affected networks™ or groups. The issle of removmgf alcohol
advertisements wes_brought before thé RATNET Council on February 19, 1988
The council heard from Mr. Morrone who presented the three arguments . stated
earlier in this memorandum against removal of advertisements. “No action wes
taken by the council. Howgver, attorneys at both the Attorney General's
Office and  Legislative Legal Services have indicated that the “legislature
could specifically direct the RATNET Council to prohibit alcohol advertising
with a simple améndment to this subsection.

Subsection (c) refers to contracts and program rights which have the potential
to affect removal of alcohol advertisements. “.As suggested easier, the
validity of a twe|ve-year-old verbal agreement may he quéstionable, c”milarly
subsection . (d) hinges on whether a "valid contract between the stote and
network exists and ‘what is implied in programing rights. Legislative Legal
Services might be requested for rn opinion on"the” validity “of the verbal
contract and how subsection (d) relates.

Federal Communication Commission (FCC) Regulations

Transmissions across state boundaries are regulate  CC. ~ Several of the
broadcast affiliates, RATNET personnel, and House Research memoranda have
asserted that FCC regulations exist which prohibit removal of advertisements.
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| have asked the above parties to identify the regulation, but no one can cite
the reference, Louise Stewart, Public” Affairs™ Specialist for the FCC in
Anchorage, said that FCC re%,ulatmns would not_prohibjt the state of Alaska
from removing liquor advertisements. ~The FCC considers what happens to
programing to” be a transactjon between "private parties”--in other words it is
an ‘unregulated agreement between the = of Alaska, the affiliates and the
networks. | also spoke with staff in Senator Glenn's office. Senator Glenn
IS chair of the Governmental Affairs Committee which_has oversight of the FCC.
It was_their opinion that there is nothing in the FCC law thdt prevents the
state from removing alcohol advertising.

TECHNICAL FEASIBILITY AND COST

The final case against removing liquor advertising from RATNET is the
technical difficulty and expense of doing so.

Technically, there are two ways to eliminate alcohol advertising from RATNET.
The most expensive means is to “tape delay" the programing. The station would
tape all the P,rograms coming . off "the satellite and then” edit it and remove
alcohol advertiséments. It”is the most effective way to insure all of the
targeted advertising is removed. RATNET staff object to this_approach because
they are trying to bring current programing, such as live foothall and news
telecasts, to rural residents. 114

The other way to remove the advertising is to have an engineer at the RATNET
Alaska . recelving station remove the  advertisements as they are being
transmitted from the satellite to the other stations. RATNET staff object t0
this. approach because it would leave gaps in the programing which would be
difficult and expensive to fill. RATNET officials ‘say it would be difficylt
to toqgle 100  percent of the advertisements since ‘they do not know when
alcohol” advertisements will come through in the p,rogram% Nanc Lon?,
Production Manager for KT00, offered this sugft;esnon., RATNET staff could
ta%get evenings, weekends, and  sports events. . Thismethod would require
additional equipment such asa tne machine, time base corrector, and
switches, costing about $100,000 and an en%meer to toggle the switches and
put the replacement tapes on the air. RAINET memoranda statethat it would
require five AV Technicians | and two ed|t|n%, bays for acost of $255,440 the
first year (see attached memorandum). Selective targetm% of weekend sports
and evening programing might reduce’ these costs and ‘get the majority of the
advertisements out of “the “programs.

Other technical and cost reduction possibilities existand could be explored.
Senator Glenn's staff told ofa barcodm% mechanism which would, warn the
receiv< 9 ahead of time when alcohol advertisements were being transmitted.
Beer  'keting  executives said they had mechanisms (used ~ to test the
effect iness of commercials) which selectively send and receive
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advertisements. These are some of the technological possibilities available
to RATNET staff to remove the majority of <alcohol advertisements from
programming. ~ Federal grant money might be used to reduce the cost of
altérnative programing. - The Center for Science in the Public Interest has-
identified federal funding for anti-drinking public service announcements that
target mmontfy %roups. RATNET or another” entity in the state might he able
to Use grant funds to produce public service announcements, Use of federal
grant money would lower the cost of filling the gaps left by eliminating
alcohol advertisements.

PRO ALCOHOL ADVERTISING POSITIONS

The primary lobbymg_ position of the alcohol mdustrY is that it self-
requlates its advertising and therefore government should not. The spirits
Industry allows coolers ([6% or less alcohol in content) and beer ‘to be
advertiSed in the broadcast media. The industry is very concerned about any
legislation that might set a precedent. ~ Therefore they oppose limiting
alCohol advertising in areas that are "dry" such as rural ‘Alaska.l Industry
spokesmen claim that there is no scientific evidence showing that advertising
promotes drmkmg to "excess." It is their claim that theéy are advertising
only for a market share of people who already drink.

The industry maintains that controlling advertising violates free speech. The
industry has aggressively challenged attempts to contro| limitations on free
speech “through™Court challenges.”™ Attached is the "briefing book" obtained
from the Anheuser Busch lobbyist which documents the industry positions  and
Includes a Ijst of the court "cases that have been favorable to its position.
The state of Alaska could expect ? court challenge by the industry to any
efforts to remove advertlsm?. Issues in. such a challénge might include. thé
following: ~ Is the removal of agvertisements from “a state subsidized
television broadcast an inhibition of an individual's right to fre® speech or
control of commercial  speech? Does the state's right t0 protect e welfare
and health of its citizenry counterbalance the frée speech issue? Does the
local options law which allows communities to control the sale and possession
of alconhol affect this issue?

ANTI-ALCOHOL ADVERTISING PERSPECTIVE

Those who oppose .any form of alcohol advertising on television believe that
alcahol advertising’ is targeted at non-drinkérs, light drinkers, ethnic

IThe Beer Institute is the Iobb){)ing group that represents the Rro-alcohol
advertising stance, | was directed by inStitute staff to contact the Anheuser
Busch company which is the largest beer advertiser.
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minorities, women and_youth. Those targeted have traditionally had low Rer
capita consumption. The Center for Science in the Public Interést (CSP|) has
written a short but pointed book titled The Booze Merchants: The Inebriating
of America which details the advertising strategies of the alcohol industry "
Excerpts from this book are attached. The authors stress the use of marketing
which Rromo_tes the use of alcohol to obtain a glamorous lifestyle’
Researchers identify patterns of values, norms, and behaviors in a sub-group
of the population "which marketing specialists then tie to their product
through _advertlsmg[. For example, "if a young person wanted to be successful
with “friends. and ‘the opposite sex, thé car or a beverage being sold is
associated with a party.

Other alcohol advertisements encourage People who already drink to dririk on a
daily basis and at times other than the "normal" timés such as weekends,
parties, or special events. These advertisements are de3|gned to encourage
people to drink every day and promote the idea that_alcohol everaﬂes are |ike
soft drinks, fruit juicé and similar beverages. The Booze Merchant authors
also pointedly suggest that advertisements are targeted at heavy drinkers to
convince them to ¢ontinue drinking, If heavy drinking were eliminated, a 40%
drop in sales would occur. In Short, CSPI' refutes the claims made by the
industry . that advertlsm% is for a market share. CSPI asserts that alCohol

advertising is for market expansion,

The free speech arguments seem the least troubling to anti-alcohol advertising
advocates. A precedent has been set nationally with the removal of cigarette
advertisements from broadcast media. CSPI staff suggested that the argument
about free speech might be countered with an argument for the state's right to
protect the health and safety of the public.”™ Further they arque that two
recent Supreme Court Cases clearly delineate the right to control commercial
speech versus the, right of individual speech. These cases are Posadas de
Puerto Rico Association vs. Tourism Compan_y Puerto Rico 478 US 328 1986 and
Board of Trustees of University vs. Fox 57 USLW 5015 (June 29, 1989)3.

. 2The Center for Science in the Public_Interest is the lead Iobbym% group
nationall atq_amst alcohol advertising, CSPI is a non-profit health advocacy
rouR with fies to the American Medical Association, National Council on
Icoholism, the National Parent Teachers Association, the American Academy of
Pediatrics and others.

legislative Research Agency is in the process of obtaining an analysis
of thesé two cases.
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SUGGESTIONS FOR FURTHER ACTION

Arguments advanced against the legality and practicality of removing liquor
agdvertisements, although forcefully made, may not be definitive in the opinion’
of some knowledgeable people with “whom | spoke

If further investigation of this matter is pursued, it might include:

. legal research into the nature of contractual a%reements between
the ~ of Alaska and the networks, and between the networks and

affiliates;
legal interpretation and possible amendment to AS 44.21.320;

analysis of the fiscal impact on RATNET of editing transmissions.
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Bramstedt Jr., Al Channel 2 Anchorage Broadcaster, Telephone Conversation
September 9, 1989.

Hiebert, Augie, Channel 11 Anchorage Broadcaster, Telephone Conversation,
September 9, 1989,

Cramer, Terry, Legal Services Lawyer, Legislative Affairs Agency, Telephone'
Conversation, Decémber! 26, 1989,

Lauber, Richard, Lobbyist, Anheuser Busch Inc., Interview and Telephone
Conversations, Septembér-December, 1989

Long, Nancy, KTOO Production Manager, Telephone Conversation, September 1989."

Morrone, _John, Deputy Director Division of Telecommunications, interview
about RATNET on September 9, 1989.

Randelett, B. J., Channel 13 Anchorage Broadcaster, Telephone Conversation
September 12, 1989.

Stewart, Louise, Public Affairs Specialist, Federal Communications Commission,
September 9, 1989.

Taylor, Pat, Director, Alcohol Policies Project, Center For Science in the
Public’ Interest, Telephone Conversations, September-December, 1989,

Wagner, Tom, Assistant Attorney General, Alaska Attorney General's Office,
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0/00/00

0/00/00

0/00/00

0/00/00

0/00/00

3/20/89

TERM

0/00/00

0/00/00

0/00/00

0/00/00

0/00/00



BOARD: RURAL ALASKA TELEVISION USERS NETWORK - RATNET

BOARD NUMBER: 93

TITLE: Rural Alaska Television Users Network

DEPT: Department of Administration

AUTHORITY: AS 44.21.320 (1977); FCCS HB 50 "Letter of Intent"
STATUS:  ACTIVE

REQUIREMENTS:

PROHIBITIONS:

TERM: No term specified

EJESCRIPTION I14 mdembbers —h2 selecteld at- Iar?e by Governor; plus
o " Aadkas S L 878 [61e T fas BRI Metive assovie-
SPECIAL FACTS:

FUNCTI?N: Policy committee for programming state satellite TV
project.

COMPENSATION:  Standard travel/per diem.
MEETINGS: 4 times per year, 1-2 days each; 8 days maximum.

‘FOR FURTHER INFORMATION CONTACT: Deputy Director, Division of
Telecommunication Services, Dept, of Administration, 5900 East
Tudor Road, Anchorage, AK 99504 'PHONE: 269-5744
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STATE OF ALASKA BILL VERSION: SB 470
1990 LEGISLATIVE SESSION PUBLISHDATE:
REQUEST;
Revision Dale: AowrvAffa-- Gomrerce & Bconomic Dev.

bru; Occupational. Licensing
of real estate gopralsers;

SDonsor: %na:tor D.J’Ca'] Components
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES 17.5 17.5 17.5 . 17.5 J7.5
TRAVEL «TF.T m 12/5 8.9 y Q 8.9 . 3.9
CONTRACTUAL 2b.U 15.0 15.0.. 15.0 1.5.0 15 n
SUPPLIES 1.3 r!tT* JTT _ 1.3 1.3 1.3
EQUIPMENT 0 0 0 0 0 0
LAND* STRUCTURES
GRANTS, CLAIMS
MISCELLANEOQUS
TOTAL OPERATING 59.2 46.3 42.7 42.7 42.7..... 42 7

CAPITAL ] 0 0 0 0 0 0

REVENUE I 60.0 0 60.0 0 60.0 0
FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERALFU/NDS

oTHER GF/PR 59,2 40 “ 42.7 D7 42.7,.,
TOTAL by. 2 4b.d 2.7 ! 4?2 7 e
POSITIONS:

FULL-TIME 94 0 0 0 0 ol I
PART-TIME T h 1 1 1 L
TEMPORARY TT “ 0 0 0 ) -0

ANALYSIS : (Attachaseparatepage ifnecessary) 1he bill establishes a three-member
Board of Real Estate Appraisers to establish examination and continuing
education requirements for certification of general real estate appraisers
and residential real estate appraisers. The division has received information
that approximately 200 individuals ey apply ad seek certification uoon

of this legislation. (GONTI
Prepared gy: Jennifer Strickler. _Admini abia/e Offiopr . 455—’?)M
Division: Occupational Licensing {S(j Date

dby, Comnmissioner:, Larr . L 1o
MRRSE D SRAPERERt GF Commerced Economic Development

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)

JS/dgl16351D-1/22090b

page, of



CONTINUATION OF FISCALNOTE ANALYSIS -SB 470

This fiscal note represents the cost of certifying real estate appraisers with a
three-member board and using an estimate of 200 individuals who may qualify for
certification. Costs ofthe program are projected based on the number ofindividuals
certified. Therefore, using 200 individuals as a base, the real estate appraiser
certification program wiill be responsible to cover less than one percent (.076) of the
division’s operating costs, in addition to funds required to carry out specific mandates
ofthe bill. A breakdown ofthese costs is as follows:

Personal Services:

One SeasonalO c < 'ional Licensing Examiner | $17.6
Six months, , Range 12A
Jupat
Travel: GGU $15.4

In FY 91, this funding will provide for four face-to-face meetings: two
in Anchorage, one in Juneau, and one in Fairbanks; assuming
members are appointed from Anchorage, Juneau, and Fairbanks, ana
three division staff to attend each meeting. This funding will also
provide travel to administer the examination in various locations
throughout the state.

In FY 92, board meetings are reduced to three with travel provided to
administer the examination in various locations.

FY 93 and forward, board meetings are reduced to two each year and
travel funds to administer the examination in various locations
throughout the state.

Contractual: $25.0

This fiscal note provides $10.0 for development of a professional
certification examination in the first year. Currently, there are
testing agencies with real estate appraiser examinations and,
therefore, only those questions specific to Alaska will need to be
developed. An additional $15.0 will fund printing, advertising,
postage and communication costs.

Supplies: $ 13
Funding will provide standard office supplies.

TOTAL: $59.2

REYENUE:

The revenues are based on 200 individuals paying a certification fee of $150 per year.
Because certifications are issued for a two-year period, revenues are doubled every
other year. As indicated, certification fees of 200 certified individuals will not cover
program costs and, therefore, the program will have to be covered by other licensing
areas renewing in those years or supplemented with general funds.

6351D-2
Page 2 of 2
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STATE OF ALASKA BILL VERSION:  SB 470
1990 LEGISLATIVE SESSION PUBLISH DATE:  2/12/90
REQUEST: FISCAL NOTE
Revision Date: Agency Affected: DOT&PF
Title: An Act Relating to Certification of Real BRU: Engineering Operations
Estate Appraisers Slandards and D & C Divs.
Sponsor Sen. Duncan Components: R OW Sections
Requestor Labor & Commerce
EXPENDITURES/REVENUES: (Thom nili of Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES 42.6 12.2 12.2 12.2 12.2 12.2
TRAVEL 2.7 6.5 6.5 6.5 65 6.5
CONTRACTURAL 12.6 3.6 3.6 3.6 3.6 3.6
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 77.9 22.3 22.3 22.3 22.3 22.3

CAPITAL 0 0 0 0 0 0
REVENUE 0 0 0 0 0 0
FUNDING: (Thousands of D ollm)
GENERAL FUND 77.9 22.3 22.3 22.3 22.3 22.3
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS:
FULL-TIME 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: This billwould require thatwe certify appraisers involved in the acquisition of private
property for public purposes. Currently there are 14 staffwho would need certification. Approximately one-halfof these
currently meet the standards for certification. The other one-halfwould need to undergo the 150 hours uf training
equired. The costs outlined above are for training 7 staff in the firstyear and 2 staffeach year thereafter, based upon an
iverage turnover rate among our appraisal staff.

Prepared by: Jeffery C. Ottescn Phone:  465-2951
Division: Engineering and Opprations Date: February 20,1990
Approved by Commissioner: Date:

Agency: Department of Transportatioh and Public Fecilities

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor

Office of Management and Budget
Impacted Agcney(ies) Page 10P2
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STATE OF ALASKA BILLVERSION: SB4/0

1990 LEGISLATIVE SESSION PUBLISHDATE: 2/12/

REQUEST: FISCAL NOTE

Revision Date: Agency Affected: DOT&PF

Title: An Act Relating to Certification of Real BRU: Engineering & Operations
Estate Appraisers Standards and D & C Divs.

Sponsor Sen. Duncan Components: ROW Sections

Requestor Labor & Commerce

EXPENDITURES/REVENUES: of Dollin)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES 42.6 122 12.2 1.2 12.2 122
TRAVEL 2.7 6.5 63 63 63 6.5
CONTRACTURAL 126 3.6 3.6 3.6 3.6 3.6
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 77.9 22.3 22.3 22.3 22.3 22.3

CAPITAL 0 0 0 0 0 0
REVENUE 0 0 0 0 0 o
FUNDING: (ThouundjofDolltn)
GENERAL FUND 77.9 22.3 22.3 22.3 22.3 22.3
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
OSITIONS:
JLL-T1ME 0 e 0
PART-TIME 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: This billwould require thatwe certif appraisers involved in the acquisition of private
property for public purposes. Currently there are 14 staffwho would need certification. Approximately one-halfof these
:urrcnitly meet die standards for certification. The other one-halfwould need to undergo the 150 hours of training
equired. The costs outlined above are for training 7 staff in the firstyear and 2 staffeach year thereafter, based upon an
iverage turnover rateamong our appraisal staff.

Prepared by: Jeffery C. Ottesen Phone: 465-2951
Division: Engineering and Opprations Date: February 20,1990
Approved by Commissioner Date:

Agency: Department of Transportation and Public Fecilities

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) Pege 102



Department of Transportation and public Facilities
Fiscal Note Analysis

There Vkould be no fiscal impact in FY 1990,

Assumptions: 7 staff to be certified in 1991 N
2 staff to be certified each year thereafter due to attrition.

Course Costs: for 50 hours of instruction x 3 courses

Trave?_: avera e X 3C0Urses %18(%0 '
Per Diem: X 6days x 3courses 1440,
Salary*: 4 hours x $35/v. average ’

6,090.
Total per Staff $11,130

For FY 1991 7 staff* 11,130= 77910
ForFY 1992 and beyond: 2 staff *$11,130 22,260

* ROW Appraisal staffarc C1P funded and as such would need funds to cover their salary 'eosts when not
erformln onaca |tﬂ rpro Ject. Dlscussmnsmg th FHWA sngest they would notgarﬂm&ate In the costs of this
ra|n|ng a das suc Iaed costs, as depicted above, would Tequire general funds to compensate.

Page 2 of 2
HBorSB xxx



fid
L U
Cu

we

0’0o T

=® 5O~ Ooa>

©oon s

—
R

Senate Bill 470:  "An Act relating to certification of real estate
appraisers; and providing for an effective date."

The need for regulating appraisers has been considered intermittently for a
number of years. However, when the Federal Savings & Loan Bailout bill was
signed into law last August, the time for action became immediate, because Title
X1 of that bill specifies that by July of 1991 the appraisal for any federally
related transaction must be completed by a state certified appraiser in order to
qualify for funding with federal money.

Title XI further provides that states may establish a state appraiser certifying
and licensing agency to assure availability of appraisers for federally related
transactions, and to assure effective supervision ofthose appraisers. Title X1 of
the Financial Institutions Reform, Recovery, and Enforcement Act of 1989
(FIRREA) also established an Appraisal Subcommittee ofthe Federal Financial
Institutions Examination Council. The Appraisal Subcommittee, among other
things, has been charged with monitoring the appraiser certifying agencies
created by the states, and has been instructed by Title X| not to recognize state
appraiser agencies whose appraisal policies, practices, or procedures are found
to be inconsistent with Title XL

To assist states in the adoption of acceptable legislation, the Appraisal
Subcommittee recently released guidelines regarding state certification and
licensing of appraisers. These guidelines indicate that it will be necessary to
regulate appraisers under a separate board in order to satisfy federal
requirements that the appraisal regulatory function be independent of realty

related activities.

SB 470 was introduced to address the issue of appraiser licensing in Alaska.
The bill would create a three member appraiser board within the Division of
Occupational Licensing and give responsibility to the Real Estate Appraiser
Board for the regulation of the appraiser profession in Alaska.

The department supports the intent of this legislation, but has a number of
concerns regarding specific provisions of the proposed legislation. First, we are
opposed to Section 6 of the bill (page 7, fine 4), which provides for "transitional
certification." This grandfathering section is counter to the Appraisal
Subcommittee’s guidelines, which states that "[n]Jo individual or group of
individuals shall be deemed exempt from meeting the criteria established for
licensing or certification, or be otherwise 'grandfathered’ into the system." We
would ask that this section be removed from the bill, rather than risk
Subcommittee disapproval ofthis state’s plan for appraiser certification.



Position Paper
Senate Bill 470
Page Two

Secondly, we are concerned with proposed section AS 08.87.110(c) (page 3,
line 8), the bill's certification by "comity section. SB 470 provides for appraiser
certification without examination to persons who have been certified in another
jurisdiction wunder licensing standards substantially equivalent to those
established in this bill. This is common language, which we generally support.
However, given the veiy recent adoption of appraiser certification requirements
in this country, Alaska’s appraiser community is interested in seeing this
section rewritten to reflect admission by "reciprocity." The department supports
this request.

Rewriting this section to include reciprocity would mean that certification would
be granted without licensure to a person applying from anotherjurisdiction, but
only if 1) the appraiser certification standards were substantially similar to
those in Alaska, and 2) the jurisdiction which the person was moving from also
granted similar certification without examination privileges to Alaska-certified
appraisers interested in moving to that jurisdiction. While the department is
generally skeptical ofthe value and need for reciprocity provisions, because they
can hinder movement across state lines, until the appraiser industry nationwide
gets through this period oftransition and each state’s appraiser licensing plan is
approved by the Appraisal Subcommittee, we believe it valid to add this level of
protection for Alaska’s appraisal community.

Finally, our third concern deals with the voluntary nature of the proposed
certification plan outlined in SB 470. Proposed section AS 08.87.300 (see page 5,
line 6), permits appraisals bv uncertified appraisers. Given that some appraisal
work may not be tied directly to federally related transactions, SB 470 provides
that appraisers who may be involved in such transactions need not seek
certification by the Board of Real Estate Appraisers.

We believe creating two different classes of real estate appraisers in this state
will confuse the consumer. We are also concerned that it will leave the
consumer unprotected from the unscrupulous. We foresee such a loophole
allowing uncertified appraisers to receive payment for appraisal services and
the consumer only later discovering that the appraisal is not acceptable to a
bank or other entity because it was not performed by a certified appraiser.

If appraisers are to be regulated in a manner that compares with other
professions currently licensed in Alaska, and if our primary objective in
requiring such licensure is protection of the public from unscrupulous or
incompetent practitioners, then we believe aR persons seeking to provide
appraisal services in Alaska should be subject to the same set of standards.
SB 470 would impose those standards only on appraisers who wish to do work
for those projects anticipating the use of federal monies. In our opinion, the
vast majority of mortgage financing related to real estate sales and highway
projects rely on at least some federal money. And funding for rural projects is
frequently tied to BIA dollars. Since most appraisals will have to be done by an
appraiser who is subject to the regulatory standards established by this
proposed legislation, we believe this section should be deleted.



Position Paper
Senate Bill 470
Page Three

As stated before, there is an urgent need to enact appraiser certification
legislation this year. All appraisals performed after July ol 1991 must be done
by state certified appraisers. Legislation must past this year if the state is to
have the time necessary to begin testing and admitting qualified appraisers. We
support the intent of SB 470, but request that consideration be given to the
suggestions for amendment described above. With the changes suggested, the
department would support passage of SB 470.

LM/RPB/dgl6360D
22190a
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUWM February 16, 1990
SUBJECT: Sectional analysis of SB 470

(Work Order No. 6-1912)
TO: Senator Jim Duncan
FROM: John B. Gaguine 'jQG

Legislative Counsel
You have requested a sectional analysis of the above de-
scribed b ill.
As a preliminary matter, note that a sectional analysis or
summary of a b ill should not be considered an authoritative
interpretation of the b ill and the b ill itse lf is the best
statement of its contents. If you would like an interpreta-
tion of the b ill as it may apply to a particular set of cir-
cumstances, please advise.
Section 1 of the b ill enacts a new chapter, AS 08.87, to the

occupational licensing title . AS 08.87 would provide for
the certification of real estate appraisers.

Article 1 establishes a Board of Certified Real Estate Ap-
praisers. The board would consist of three members ap-
pointed by the governor - two appraisers and one public mem-
ber. The board would, in addition to the powers it has
under AS 08.01 (the centralized licensing statute), estab-
lish the examination specifications for certification as a
general real estate appraiser and as a residential real
estate appraiser (a person who is only certified as an ap-
praiser for residential property of up to four, or in some
cases twelve, units), and prescribe continuing education
requirements for renewal of certification.

Article 2, AS 08.87.100 makes it a misdemeanor for a person
to hold out as a certified appraiser if the person is not
appropriately certified. AS 08.87.110 prescribes the
requirements for certification, including the education and



Eenat%r Jim Duncan
a%e
epruary 16, 1990

experience necessary; subsectior. (c) provides for Alaska
certification of persons certified by other states if those
states have requirements substantially equivalent to
Alaska's.

In Article 3, AS 08.87.200 prohibits certain practices, such
as acting negligently, violating AS 08.87, failing to comply
with the Uniform Standards of Professional Appraisal Prac-
tice, accepting a contingent fee, making false statements in
connection with an application for certification, and violat-
ing confidential records. AS 08.87.210 provides that an
appraiser may lose certification if the person violates

AS 08.87 or a board regulation, is convicted of a crime in-
volving moral turpitude, or commits a fraudulent act as an
appraiser.

Article 4 contains general provisions. AS 08.87.300 pro-
vides that a person not certified as a real estate appraiser
may nevertheless appraise real estate as long as the person
does not hold out to be a certified appraiser. AS 08.87.310
requires certified appraisers to retain records for at least
three years. Finally, AS 08.87.900 defines several terms
used in AS 08.87.

Section 2 makes the Board of C ertified Real Estate
Appraisers subject to AS 08.01, the centralized licensing

chapter.

Section 3 creates a sunset date for the board of June 30,
twr.-—-——--

Section 4 provides that the board is subject to the adminis-
trative adjudication provisions of the Administrative Proce-
dure Act, AS 44.62.

Section 5 prescribes the qualifications of the initial
appraiser appointees to the board.

Section 6 provides for "grandfathering" without examination
appraisers who otherwise meet the requirements for ce rtifi-
cation.

Section 7 provides for an effective date of July 1, 1990.

JBGrpl
WKP2/059
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM January 17, 1990

SUBJECT: Regulation of real estate appraisers
(Work Order No. 6-1912)

TO: Senator Jim Duncan
Attn: Dale Staley

FROM: John B. Gaguine
Legislative Counsel

Enclosed you w ill find a b ill on the regulation of real
estate appraisers. The b ill is far shorter than the model
b ill you sent over, for a couple of major reasons'. First,
much of the material in the model b ill seemed to me more
appropriate for the board created by this b ill to adopt as
regulations. In this category were such items as the con-
tent of the appraiser examination, the procedures for renew-
ing a license and the requirement to notify the board of

changes of address. If you examine the other statutes in
T itle 8 (occupational licensing), none of them have the sort
of detail found in the model b ill, not even those regulating

such populous professions as law and medicine.

Second, the board w ill be covered by AS 08.01 (centralized
licensing), which confers rights and responsibilities on the
board. For example, AS 08.01.050 mandates the Department of
Commerce and Economic Development to handle numerous adminis-
trative duties on the board's behalf; AS 08.01.075 provides
the basis for the board's disciplinary powers; and AS 08.-
01.087 gives DCED power to investigate violations of AS 08.-
87. Thus, many of the provisions of the model bill are al-
ready found in AS 08.01.

| have given the board three members, since there are, |
believe, relatively few real estate appraisers working in

Alaska. I can easily expand its membership, if you wish.
If I may be of further assistance, please advise.

JBG:pi

WKP1/008
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Appraiser Qualifications Board of e appraisal foundation

1029 Vermont A\c N.W. = Sut« 900 = Waehmgion. DC 20005 * (AR) 347-7722 « PAX" Q.@>NM727

APPRAISER QUALIFICATIONS CRITERIA
ADOPTED BY
APPRAISER QUALIFICATIONS BOARD
OF THE APPRAISAL FOUNDATION

GENERAL CERTIFICATION CLASSIFICATION

The General Certification Classification would apply to
appraisals of all types of real property.

Successful completion of written examination that
tests various items, including ethics and conduct.

College degree, or successful completion of 150
classroom hours of courses in subjects related to real
estate appraisal from a nationally recognized
appraisal organization, college or university approved
by the Appraiser Qualifications Eoard (AQD), and 15
classroom hours related to the Standards of
Professional Practice and Provisions of the State Act.

Equivalent of two years experience v/ithixi the previous

five years. The experience must be supported by
adequate written reports or file memoranda. A
detailed listing of the reports or file memoranda
shall be furnished for each year’s experience claimed.
It is possible that the experience will need to be
submitted.

The term of certification shall be not less than two,
nor more than four years.

Continuing Education
Prerequisite for renewal:

The equivalent of 10 classroom hours of instruction in
courses or seminars (approved by the AQB) for each
year during the period preceding the renewal.

(For example, a two-year certification terra would
require 20 hours; the hours may be obtained anytime
during the two-year term).

There are two alternatives to the classroom "'"iurs of
instruction. The completion of educational programs or
study determined by the AQB to be equivalent for
continuing education purposes, gs.participation other
than as a student in educational processes and
programs including, but not limited to, teaching,
program development, preparation of textbooks, etc.
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Raymond A. Loher

e . Pt APPRAISER QUALIFICATIONS CRITERIA
ADOPTED BY
0<n I Thorpe APPRAISER QUALIFICATIONS BOARD
OF THE APPRAISAL FOUNDATION

RESIDENTIAL CERTIFICATION CLASSIFICATION

The Residential Certification Classificati.cn would apply
primarily for one to four units.

Successful completion of written examii ?>n that
tests various items, including ethics anu ccnduct.

Collego degree, or successful completion of SO
classroom hours of courses in subjects related, to real
estate appraisal from a nationally recognised
appraisal organization, college or university approved
by the Appraiser Qualifications Board (AQQ);

and 15 classroom hours related to the Standards oi
Professional Practice and Provisions of the S'-aec Act.

Equivalent of two years experience within avious
five years. The experience must be suppo

adequate written reports or file memoranda

detailed listing of the reports or file mesuo. .ma
shall be furnished for each year's experience claimed
It is possible that the experience will need to bo

submitted.

The term of certification shall be not less than two,
nor more than four years.

Cont’nulng Education

Prerequisite for renewal.

The equivalent of 10 classroom hours of instruction in
courses or seminars (approved by the AQ3) for each
year during the period preceding the renewal.

(For example, a two-year certification term would
require 20 hours; the hours may be obtained anytime

during the two-year term).

There are two alternatives to the classroom hours of
instruction. The completion of educational programs or
study determined by the AQB to be equivalent for
continuing education purposes, or participation other
than as a student in educational processes and
programs including, but not limited to, teaching,
program development, preparation of textbhooks, etc.
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APPRAISAL SUBCOMMITTEE RELEASES GUIDELINES FOR STATE LICENSING
AND CERTIFICATION OF REAL ESTATE APPRAISERS

The Appraisal Subcommittee of the Federal Financial Institutias Examination Council
on January 18 released guidelines for state certtfication and licensing of real estate
appraisers. The guidelines should be helpful to states attempting to meet a federal
requirement that appraisers be licensed and certified for federal ly-related real estate
transactions.

The federal requirement iscontained nTrde Xl of the Finacial Institutias Refor,
Recovery, and Enforcement Act of 1989 (tre ttviftbailout @l or FIRREA) . Congress
acted based on findings that major causes of the $150 hillionsavings and loan
collapse were (D) inflated appraisals and () aaflicts of interestamong gopraisers,
thraftoperators, and real estate developers. FIRREA also established the Appraisal
Subcommittee to monitor and assist state licensing and certafication actimity.

The guidelines i1ssued by the Subcommittee on January 18 address some of the
ambiguties about what form of state regulation woulld be acceptable for federal ly-
related real estate transactions, N partiaular kaddresses arbiguities about the
independence and adninistrative location of state gppraisal regulation agencies and
about "'grandfathering'’ of gopraisers.

Location and Ihdependence of Agency

The Appraisal Subcommittee expressed its preference fora totally independent
regulatory agency answerable to the govermor, as the best means of insullating the
agency fio" nthe influence of INdustries and individuals with a firercial Interest n
gopraisal licensure and crtificaion. At the same time, the subcommittee recognized
that there may be fisal constraints or other legitimete reasons why a separate agency
cannot be established. Insuch circunstances, according to the Subcommittee, “the
gopraisal certthicatian and licensing function should be located within a state regulatory
body which isstructured to adequately eliminate the influences of an affected Industry
over the gopraisal fuctaion.””~

In addrtion, to insure the Independence of the agency, appointment of tne agency
head or board should not be made by a person or persons affiliated with an affected
indstry. Smilarly, an agency head should not be actively engaged inan affected
business for the term of his or her appointment and for a reasonable period of time
after having office. And, any agency board or commission should not be dominated
by any one Industry or profession. The guidelines eqlicitly provide that appraisal
licensing and certaficataan activities should not be conducted by the same officials
responsible for real estate regulation and that agency licasing, certsficatian, and
disciplinary decisions should be subject to review only by the courts.

©en)



gRANPFAT-HERING ANP Q IJAUFICATION .CRITSmMA

The guidelines rerterate the qalification atteria NFIRREA.  Inlnef, cartified appraisers
must satisfy atteria established by the Appraisal Qualifications Board of the Appraisal
Foundation and must pas3 a state examination consistent with Appraisal Foundation
guidelines. Licensed appraisers must meet state testairg, experience, and educational
requirements.

"Grandfathering” sprohibited. The guidelines provide that: *"No individual or group of
individuals dall be deemed exempt from meeting the atteriaestablished for licansing
and cartthicaia, or be otherwise grandfathered “into the system.™

States are prohibited from requiring that an gpplicant for gopraisal certaficatian or
licensing hol"d another occupational licase. States must ensure that a code of
professional resparsibility s incorporated inmto gppraisal licensing and certification
requirements.

Comments

Comments on the guidelines which will be published nthe Federal Register should be
sent to: Appraisal Subcommittee, FFIEC, 1776 G Street NW, Washington, D.C. 20006.
The subcommittee may wish to issue addrtional policy guidelines.

-Staff Contact: BillW aren.



APFAAISAL SUBCOMMITTEE
GUIDELINES REGARDING

STATE CERTIFICATION AND LICENSING OF APPRAISERS

Title XI of the Financial Institutions Reform, Recovery, and Enforcement
Act of 1989 (FIRREA) establishes an Appraisal Subcommittee of the Federal
Financial Institutions Examination Council. The responsibilities of the
Appraisal Subcommittee include, among other things, monitoring the
appraiser certifying and licensing agencies, which states may establish to
carry out the purposes of Title XI. Section 1116 (d) of this Title
instructs the Subcommittee not to recognize appraiser certifications and
licenses from states whose appraisal policies, practices or procedures are

found to be inconsistent with Title XI.

The legislative history accompanying Title XI indicates that states should
adopt an organizational structure for implementing their appraiser
licensing, certification and supervision functions that avoids potential
conflicts of interest. Recognizing that each state has fiscal constraints
or other factors that could influence the structure and location of the
agency charged with licensing and certifying appraisers, the legislative
history also indicates a desire to avoid imposing any particular
organizational structure upon the states. However, while this suggests
that a state could choose to locate the appraisal regulatory function in
the same department as the regulation of real estate licensing, promotion,
development or financing functions (hereinafter "realty related
activities™), the organizational structure of the department must provide
adequate safeguards to ensure that the appraisal regulatory function is

independent of realty related activities.



In response to numerous requests from states anu other interested parties,
the Subcommittee is issuing these guidelines to assist the states,
territories and the District of Columbia in the establishment of
appropriate organizational structures for licensing and certifying
appraisers. The guidelines are intended to facilitate the implementation
of Title XI, promote the independence of the appraisal regulatory

function, reduce conflicts of interest, and address the grandfathering and
dual licensing of appraisers. Given the importance of these objectives,
the Subcommittee will accept and consider public comments on the issues

addressed by these guidelines.

GUIDELINES

LOCATION OF TEE AGENCY

The Subcommittee believes it is preferable that the certification and
licensing function be established as a totally independent regulatory

agency answerable to the governor or a cabinet level officer who has no

regulatory responsibility for realty related activities. (In these
guidelines, the appraisal regulatory body will be referred to as the
"agency", although it may also be a board, commission, or individual).

Such a structure would provide maximum insulation for the agency from
influences of any industry or organization whose members have a direct or
indirect financial interest in the outcome of the agency's decisions

(hereinafter "affected industry™).
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If, due to fiscal or other constraints, a separate agency is not feasible,
the appraisal certification and licensing function should be located
within a state regulatory body which is structured to adequately eliminate

the influences of an affected industry over the appraisal function.

APPOINTMENT OF THE AGENCY HEAD

The appointment of the agency head or members of the appraisal board
should be made by an individual or committee not associated or affiliated
with an affected industry. (An individual would be affiliated or
associated with an affected industry if the individual had a direct or

indirect pecuniary interest in the industry).

To illustrate:

An autonomous agency head, appointed by the governor and subject
to confirmation by the legislature would generally be considered

to be properly appointed.

An individual or board chosen by or answerable to a committee or
commission comprised of a majority of real estate appraisers,
real estate brokers, financial institution executives or other
members of an affected industry would not meet the criteria for

being independently appointed.



INDEPENDENCE FROM AFFECTED INDUSTRIES

If the agency is directed by an individual, that person should not be
actively engaged in the appraisal business or any other affected industry

for the term of appointment or employment, and for a reasonable period

thereafter.

If the agency is directed by a board or commission, the members of that
board should represent the broad public interest, and the statute,
regulation, or order creating that body should not permit a majority of
the board to come from or be dominated by any one industry or
profession. Moreover, after its initial establishment, the composition

of the board should continue to remain free from domination by any one

industry or profession.

INDEPENDENCE OF DECISION MAKING

Decisions as to whether to license and certify, 1.0 discipline or to
de-license or de-certify appraisers should not be made by the same state

officials whose responsibilities include realty related activities.

Decisions of the state appraiser regulatory agency regarding whether to
license or certify, to discipline or to de-license or de-certify

appraisers should be final administrative action subject only to

appropriate judicial review.



QUALIFICATION CRITERIA

All appraisers subject to the licensing or certification provisions of
Title XI must be qualified through appropriate testing and experience

requirements established by state law.

Certified: Individuals designated as certified real estate
appraisers shall have, at a minimum, 1) satisfied the criteria for
certification issued by the Appraisal Qualifications Board of the
Appraisal Foundation, and, 2) passed a state administered examination
which is consistent with the Uniform State Certification Examination

issued or endorsed by the Appraisal Qualifications Board of the

Appraisal Foundation.

Licensed: States should establish meaningful qualification standards
for licensed appraisers, including testing, experience and educational

requirements that are adequate to demonstrate knowledge and

competency.

Additional qualifications for licensing and certification may be required
by any state or federal agency that considers such qualifications

necessary to carry out responsibilities under Title XI.



EXEMPTIONS AND GRANDFATHERING

No individual or group of individuals shall be deemed exempt from meeting
the criteria established for licensing or certification, or be otherwise
"grandfathered” into the system. This is not meant to preclude states
from recognizing existing licenses or certification designations of
individuals who currently meet existing state licensing or certification

requirements, provided those requirements are fully consistent with the

provisions of Title XI.

MANDATORY DUAL LICENSING

Consistent with the spirit and intent of Title XI, state laws may not
require any applicant for appraisal certification or licensing to hold
other occupational licenses as a condition of obtaining a license or

certification designation as a real estate appraiser.

OTHER

States should ensure that an appropriate code of professional

responsibility is incorporated into their certification and licensing

requirements.



To ensure that their licensing and certification procedures are not
disapproved by the Subcommittee, states should adhere to the provisions
set forth in Title XI and adopt policies, practices and procedures that
are consistent with the purposes of the law. The Subcommittee will
exercise the authority granted by Title XI to ensure the independence of
the appraisal regulatory function within the state systems. The
Subcommittee will meet its oversight responsibilities by reviewing each

state's compliance with the intent of Title XI in its entirety.

Additional policy guidance may be provided by the Subcommittee, as

necessary, to further assist in the effective implementation of Title XI.



REALTY ADVISORS, I NC.

February 16, 1990

Senator Richard I. Dick Eliason
Labor & Commerce

P.O. Box V (MS 3100)

Juneau, Alaska 99811

Re: Senate Bill 470

Dear Senator Eliason

It is my understanding that you will be holding a hearing on
Senate Bill 470 on February 21, 1990. I will be attending that
hearing by teleconference from Anchorage.

Enclosed herewith is a copy of a letter Isent to Senator

Duncan'so ffice outlining the opinion of the Real Estate
Appraiser's Task Force on this particular Bill.

Our organization strongly supports House Bill 523 which was
recently approved by wunanamious vote at ourlast membership
meeting. HB-523 hasalso been unanamiously approved by the

Legislative Committee of the Alaska Association of Realtors.
Thanks for your assistance in this matter.
Sincerely, -

0 R | 7
REAL ESTM3E APPRAISER'S TASK FORCE

Kemmeth Jay Gain, MAI, SRS, CCIM, CRE
Chairman

Real Estate Counseling and Evaluation.Asset Management
Acquisition and Disposition of lhvestment Properties

1844 W est Northern Lights Blvd mAnchorage Alaska 99517
1907) 279-8551



REALTY ADVISORS, I NC.

February 15, 1990

Mr. Dale Staley
Administrative Assistant

O ffice of Senator Jim Duncan
P.O. Box V

Juneau, Alaska 99811

Re: Senate Bill No. 470
Dear Dale:

As we discussed on the telephone yesterday, | am very pleased
that Senator Duncan understands the importance of enacting appro-
priate State Legislation to regulate appraisers during this ses-
sion of the Legislature.

As | mentioned to you, the Real Estate Appraiser's Task Force has
been working on this topic since last spring and we had been led
to believe that the Governor's office would introduce our Bill.
Unfortunately, we were not informed until the second week of the

Legislature that he would not. We, therefore, contacted Senator
Pat Rodey, due to his familiarity with real estate and banking
issues, to have a Bill prepared which incorporated all of the
recommendations of our Task Force. That Bill was prepared and is
included in the enclosed Resource Manual as Exhibit "B". Since
Senator Duncan introduced SB-470 before Senator Rodey had a
chance to introduce our Bill, Senator Rodey has advised us that
rather than introducing another Bill, we should concentrate on
SB-470,

After careful review of SB-470, | see that it incorporates a

number of our suggestions but is different in a number of areas.
Our first recommendation would be for Senator Duncan to consider

introducing our Bill (Exhibit "B" in the attached Resource Manu-
al) or HB-523, which is virtually identical to our Bill, as a
sponsor's substitute for a Senate Bill 470. If that is not
acceptable to him, we hope that he will incorporate the following

suggested amendments:
Section 08.87.010

In our study of the issue of board size, our Task Force
considered a three member board, a five member board, and a seven
member board. Due to the limited number of appraisers to be
regulated (estimated to be between 200-300), we felt that the

Real Estate Counseling and Evaluation. Asset Management.
Acquisition and Disposition of Investment Properties

1844 W est Northern Lights Blvo mAnchorage.Alaska 99517
19071 279-8551



Mr. Dale Staley
February 15, 1990
Page Two

cost of a seven member board would be excessive. On the other
hand, we felt that a three member board was too small due to the
fact that a quorum would consist of only two people and as a re-
sult, one person who was both knowledgeable and persuasive could,
in effect, end up establishing policy for all appraisers within
the State of Alaska. For this reason, we believe that a five
member board is the best. In our original report (Exhibit "F" of
the attached Resource Manual), we proposed a board consisting of
four appraisers and one public member. However, subsequent
interpretation of the Federal req irements by the Federal Ap-
praisal Sub-Committee (See Exhibit ”“E"™ of the Resource Manual)
Indicated that it would not be accet .able to have a board domi-
nated by any one industry. We, therefore, proposed to Senator
Rodey, in a letter dated January 26 (See Exhibit "H") that the
board consist of one public member, two appraisers, a representa-
tive of the Mortgage Banking Industry, and the Executive Director
of the Alaska Housing Finance Corporation or his designee.

Under this same section, in our proposed Bill, we provided that
the Executive Secretary of the Alaska Real Estate Commission
would serve as Executive Secretary of the board. We believe that

this coordination is important.
Section 08.87.020(2)

While we strongly believe in the need for continuing education,
we believe that rather than leaving it totally up to the board,
there should be some guidelines adopted in the statute. As a
result, in our Bill (Exhibit "BH), we proposed Section 08.87.120
on continuing education requirements.

Section 08.87.110(1HA)

Although we are aware that the minimum guidelines proposed by the
Appraisal Foundation also allow for a baccalaureate degree in
lieu of the 150 classroom hours of appraisal education, we
strongly disagree with that requirement as being inadequate. It
might be marginally acceptable if a degree were required in real
estate, but even then, most real estate degrees only require from
45 to 90 hours of classroom education in appraisal. Because
appraising is a very specialized aspect of real estate, we be-
lieve that a person should have specific education in the field
and that a degree in unrelated subjects is not an adequate sub-

stitute.



Mr. Dale Staley
February 15, 1990
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Section 08.87.110(2"

We believe that this level of experience is not sufficient and
instead have provided for four years of experience within the
previous seven, or three years experience as a "Registered Train-
ee" .

Section .08.87.110(b)

Again, we believe that specific appraisal education should be
required and that a degree in a non-related activity 1is not
acceptable. We also recommend that the years of experience be
increased to three years unless two of those were as a Registered

Trainee.
Section .08.87.110()

We believe that sub-section (1) should be amended by adding the
words and that provides for certification of non-residents under
conditions similar to those set out in this sub-section and
without discriminatory cost. We also believe that this section
should be amended by adding a new section as follows:

Successfully completes an examination that may be prescribed
by the board relating to appraisal matters unique to Alaska.

Section 08.87.900

We believe that this section should be expanded by defining the
terms "analysis assignment”™ "review assignment” and "valuation
appraisal". These terms are defined in our draft bill (Exhibit
"B") under .08.87.900 as items number 1, 11, and 12.

Section 5

We believe that it is very important that the initial appoint-
ments to the board, representing the appraisal industry, are
knowledgeable in the appraisal profession and we, therefore,
recommend adoption of the wording contained in Section 5 of our
Bill (Exhibit "B"™) which provides that such initial appointments
have either 10 years experience or be professionally designated
by a recognized real estate appraisal organization that requires
experience, education and testing to become a member.



Mr. Dale Staley
February 15, 1990
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Section 6

We strongly object to transitional certification which, in ef-
fect, allows grandfathering of all existing appraisers without
the requirement of an examination. We strongly believe that the
creditability of the certification bill will be enhanced by
requiring that all appraisers must pass an examination. in
addition, the interpretations of the Federal Appraisal Subcommit-
tee (See Exhibit "E"), make it very clear that bills which allow
grandfathering will not meet the Federal requirements. We recog-
nize that there 1is always some concern about putting existing
persons out of a business when a new licensing law 1is required.
It is for this reason that we included in our Bill, section
08.87.320 providing for "Registered Trainees™ so that anyone who
might not otherwise meet the requirements could become affiliated
with a Certified Appraiser and continue their employment in the
appraisal industry until they can become certified 1in their own

right.

In addition to the suggested amendments to sections within S.B.
470, we urge expansion of the Bill to add the following sections
from our Bill:

Section .08.87.320 Registered Trainees

Section .08.87.330 Actions By Uncertified Real Estate
Appraisers Prohibited

Section .98.87.120 Continuing Education Requirements for
Renewal of Certificate.

Again, | would like to express our thanks for Senator Duncan's
interest in this very important issue and hope that he will
accept our comments in the spirit of recommendations for improved
Legislation rather than as criticism of his work to date.
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| f

can provide you with any additional information not

contained in this letter or the attached Resource Manual, please

feel

CC:

free to call me.

William A. Larick, RM
Acting President,
Alaska Chapter American Institute of Real Estate Appraisers

Kenneth E. Hinchey, SRA
President, Alaska Chapter Society of Real Estate Appraisers

James McCourt, President, Alaska Association of Realtors
Joe Hayes
Legislative Representative for the Alaska Association of

Realtors

Realtor Board Legislative Committee
Anchorage, Mat-Su, Kenai, Katchemak, Fairbanks and Southeast

Lucille Stietz, Legislative Chairman, Alaska Mortgage
Banker's Association



REALTY ADVISORS, I NC.

February 19, 1990

Senator Richard I. Eilason
Alaska State Legislature
P.0O. Box V (MS 3100)
Juneau, Alaska 99811

Re: Regulation of Real Estate Appraisers
House Bill 523

Dear Senator Eilason:

The purpose of this letter is to advise you of the importance of
enacting Legislation in this session of the Legislature which
will regulate Alaska real estate appraisers. As a result of
Federal activity in the adoption of Office of Management and
Budget Circular A-129, and the adoption by Congress of Title X1
of the Financial Institutions Reform Recovery and Enforcement Act
of 1989 (FIRREA), all appraisals involved in Federal activities
must be performed by licensed or certified State appraisers by

July 1, 1991. Since the Federal government regulates banks,
virtually all forms of mortgage loans are affected by these
Federal requirements as well as land acquisition programs for

Federally funded projects involving highways, harbors, and air-
ports.

In an effort to be responsive to the need for such Legislation,
the Alaska Chapters of The American Institute of Real Estate
Appraisers and The Society of Real Estate Appraisers appointed a
joint Task Force to study the issue and prepare appropriate
Legislation. After several months of review and numerous meet-
ings, we did prepare a draft bill based upon similar Legislation
from Wyoming as a guideline. It was our understanding that the
O ffice of the Governor would introduce such a Bill, but during
the second week of the Legislature, they advised us that they
would not. We, therefore, began to work with Senator Rodey to
have appropriate Legislation drafted. Although Senator Rodey has
not introduced such Legislation, we were pleased that House Bill
523 introduced by Representatives Navarre and Swackhammer is an

almost identical version of the Legislation approved by us.
Accordingly, we urge your support for the passage of House Bill
523.

Real Estate Coun.-ling and Evaluation Asset Management.

Acquisition and Disposition of Ihvestment Properties

1844 W est Northern Lights Blvd » Anchorage A laska 99517
19071 279-8551



Senator Richard 1. Eilason
February 19, 1990
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As additional background on this issue, | am enclosing herewith a
copy of an article on this issue which | wrote for the Alaska
Real Estate Commission's Newsletter. If you require additional
information, you can obtain a Resource Manual by calling me at
279-8551.

Thank you for your assistance in this important matter.

Chairman



EXHIBIT A

Draft of an article for the Real Estate Commission Newsletter,

entitled "Appraiser Regulation™



APPRAISER regulation
Is the appraiser you are using licensed or certified?

The answer to that question is no. At the current time, there is
no governmental regulation or licensing requirement for apprais-
ers in the State of Alaska or the majority of the states in the
Lower 48. The only regulation is on those appraisers who volun-
tarily belong to organizations such as the American Institute of
Real Estate Appraisers which issues the professional designation
of MAI and RM, or the Society of Real Estate Appraisers which
issues the designation SRA, SRPA, and SREA. Although these
organizations have higher standards than are Ilikely to ever be
imposed by governmental regulation and although their require-
ments for professional designation are substantially greater than
any requirements ever proposed for governmental licensing or
regulation, they only have jurisdiction over their membership.
Nationwide the estimated membership in these two organizations is
between 10 and 15% with only 3 to 5% of all the appraisers hold-

ing a professional designation! In Alaska those affiliated with
one or both of these organizations is approximately 90% of all
appraisers and 15 to 20% of all appraisers hold a professional
designation. Because of the voluntary affiliation with the two
appraisal groups, enactment of government regulation in Alaska
will probably not have a noticeable effect on the quality of

appraisal work.

Nevertheless, due to provisions contained within Title XI of the

recently enacted Savings and Loan Bail-out Legislation, all ap-
praisers involved in Federal activities will have to be State
licensed or certified by July 1, 1991. Since all .banks, savings
and loans and credit unions are federally regulated, the apprais-
als for virtually all loans will have to be performed by licensed
or certified appraisers. Likewise, government agencies which
utilize the services of an appraiser in public works programs
which have federal funding will also be effected. AIl such ap-
praisers, including many government staff appraisers will have to
become licensed or certified. The only major group of appraisers

not impacted by this legislation are local tax assessors.

In response to this legislation and a directive enacted by the
Federal O ffice of Management and Budget last year, the Alaska
Chapters of the Society of Real Estate Appraisers and the Ameri-
can Institute of Real Estate Appraisers created a task force to
review the various model bills for appraisal licensing and certi-
fication. After several months, the task force drafted a propos-
al based upon the Certification Law recently adopted in Wyoming.

The Bill, as proposed by the Alaska Appraiser’s Task Force,
provides for voluntary certification so that it will not be
necessary to allow for "Grandfathering™ of persons currently in
business. Under their proposal, all appraisers, even those with

25 to 30 years experience, will be required to meet all of the



qualifications for certification, 1including passing the examina-—
tion, before they can become certified. Because the Bill pro—
vides for voluntary certification, the only persons who would be
required by Alaska Law to be certified would be those who hold
themselves out to be "Certified Appraisers”™ or who claim to have
completed "Certified Appraisals”. However, because of the re—
quirements of the Federal Legislation which would require Certi—
fied Appraisers, 1if that is the only level of regulation avail—
able in a State, every appraiser in the private fee business

would have to be certified or work as a trainee for a Certified
Appraiser to be able to have enough business to make a living.

Because tax assessors do not complete Certified Appraisals they
would not have to become certified. Likewise, because opinions
of value for listing or competitive market analysis are not
Certified Appraisals, real estate brokers and salesmen would not
be governed by the act unless they held themselves out to be
Certified Appraisers.

The Bill proposed by the Alaska appraisers provides for two
levels of certification and for a Registered Trainee. A Regis—
tered Trainee would be required to complete 30 classroom hours of
appraisal education and would have to work under the supervision
of a Certified Appraiser. Although a person could become a
Certified Appraiser without ever working as a Registered Trainee,

Registered Trainees could become certified with one year less
actual appraisal experience.

The two levels of certification would be "Certified Residential
Real Estate Appraiser™ and "Certified General Real Estate Ap-—
praiser™. The Certified Residential Real Estate Appraiser would
be required to have three years appraisal experience (but only
two years if a Registered Trainee), complete 75 classroom hours
of appraisal education including 15 hours on Professional Stand-—
ards and Ethics and pass a written examination. To be certified
as a General Real Estate Appraiser, the appraiser would have to
have four years appraisal experience (but only three years 1if a
Registered Trainee) and have completed 160 classroom hours of
appraisal education including 15 hours on Professional Standards
and Ethics and pass a written examination. In additions to the
requirements for initial certification, both classes of Certified
Appraisers would have to complete 40 classroom hours of continu—
ing education every two years for continuing certification.

As proposed by the Alaska appraisers, they would be regulated by
a separate Certified Real Estate Appraiser Board appointed by the
Governor. However, to maintain some cooperation with real estate
brokers and salesmen, the Executive Secretary of the Real Estate
Commission would also be designated as Executive Secretary of the
Certified Real Estate Appraiser Board.

The foregoing represents the proposals by the Alaska Appraisers
Task Force and undoubtedly, the final legislation will be some—
what different. The 1important issue 13 that the Legislature pass
some form of licensing or certification so that the program can



be implemented before July 1/ 1991. Failure to enact such legis—
lation could seriously limit the ability to get financing in
Alaska or 1limit the ability to complete public works projects
involving Federal funding!

While this proposed legislation will not directly affect real
estate licensees not engaged in appraisal work, it will have a
significant impact on a profession 1involved 1in most real estate
transactions. Accordingly, it is legislation which licensees
should be aware of and which could have a negative 1impact on
licensee®s 1income if the Legislature fails to enact a Bill meet—
ing the Federal Standards.
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BILL VERSION:
PUBLISHDATE:

SB 478
2/12/90

REQUEST:
. . : Dept, o Revenue

Revision Dale _ Agency Affected f
Tide : Alcohol Server Education BRU: Alcoholic Beverage Control

Course
Sponsor: sen. Hluklov Components
Requestor: Sen. Labor & Commerce Comm.
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 9
PERSONAL SERVICES -0- -0- -0- -0- o] m -0-
TRAVEL -0- -0- L .0- 10 - .0
CONTRACTUAL -0- -t- _ -0 - D)- -n -
SUPPLIES -0- 1 - -0- -0- —0- -0-
EQUIPMENT -0- -0 - -0- -0- -0- -n -
LAND & STRUCTURES -0 - -0 - h n
GRANTS, CLAIMS -n - -n - Al L
MISCELLANEOUS -0 - -0 - 0 -0 - -0 - -n
TOTAL OPERATING -0- -0- -0- 0 -0 -

CAPITAL -0 - I .o- 1= P - a0s on

REVENUE -0- -0- -0- -0- -0- -0-
FUNDING: (Thousands ofDollars)
GENERALFUND -3 - -0 - -0 - -0 - -0 - -0 -
FEDERAL FUNDS -0 - .0- .0 - o- ) -n -
OTHER - -u- -0 - -0 - -0 - -0 - -0 -
TOTAL -0= -n - ___ =0= _n_ n_ ‘n .
POSITIONS:
FULL-TIME -0 - -0 - 0 0 0 0
PART-TIME -0 - -0 - 0 0 -0 - n
TEMPORARY -0 - .0 - 0 - 0 - .0 - o
ANALYSIS (Attach aseparate page if necessary)
This legislation does not impact the ABC Board's FY 90 budget.
Patrick |_ Sharrock, Director 277-8638
E)re\})aredby: _ Phone :
IVISION «© Alcoholic Beverage/Cont. 61 Board / Date: 2/27/90
: 7 a 7
Approved by / > Date
Agency: Deparfcifigrit of Revenue T €< 7
Distribution (by preparer): / /
Legislative Finance
Legislative Sponsor
Requestor
Office of Managementand Budget
page. of

Impacted Agency (ies)

Board



Senator Johnc Binkley

Senate Finance Committee
P.0. Jinx V eJuneau, Alaska 99X11 «(907) 465-4985

Finance Committee
Co-Chairman

MEMORANDUM February 22, 1990

TO: Senator Dick Eliason, Chairman
Senate Labor & Commerce Committee

FROM: Senator Johne Binkl*

RE: SB 478, relating to certain alcoholic beverage licenses and an alcohol
server education course

The above-referenced bill was introduced on February 12 and referred to your
committee. It would allow the ABC Board to approve alcohol server education courses
offered in the state and make employee participation in such a course a condition of a
licensee's license renewal or application if there is reasonable access to the training.

The Alaska Cabaret, Hotel, Restaurant and Retailers Association (CHARR) was
the second organization to offer this kind of training in the United States. It is called
"TAM," Techniques in Alcohol Management and | believe they started in 1984. In
1985, the Municipality of Anchorage adopted an ordinance requiring training as a
condition of renewal or issuance of a liquor license. It helps to protect the licensee as
well as the public from the misuse of alcohol. Many licensees are able to achieve a
reduction in their liability insura.?e if their employees have had this training.

However, because the state has no authority over the training courses,
successful programs such as CHARR's may be threatened by those which are less
complete. This bill would help protect CHARR's investment as well as provide a
standard which other training courses would have to meet.

I have enclosed for your committee's information a copy of CHARR's TAM
manual as well as the MOA'’s training ordinance. | would appreciate your scheduling
this bill for a hearing at the earliest possible time. Please let Janice Adair in my office
know when that might be. Thank you.



Present

Techniques of Alcohol Management

Alaska

WORKBOOK

i 1983 Michigan Licensed Be\erage Association

ARBA CHARR
Anchorage Restaurant & Alaska Cabaret. Hotel.
Beverage Association Restaurant & Retailers Association

P.0. BOX 104839 = Anchorage, Alaska 99510 < 272-8133 or 272-8130



INTRODUCTION



welcome to . . . . THE TECHNIQUES OP ALCOHOL MANAGEMENT

This program is brought to you through the cooperation of

severalorganizations in Michigan, each of which 1is very
concerned with the problems that alcohol causes on our highways
and elsewhere. These organizations are:

Michigan Licensed Beverage Association.

Michigan Liquor Control Commission.

Michigan Association of Chiefs of Police.

Michigan Sheriff®s Association.

Michigan State Police.

Michigan Office of Highway Safety Planning.

Michigan Office of Substance Abuse Services.
Each of these organizations appointed a member to sit on a
steering committee to oversee the preparation and content of the
program. The committee members were brought together to reflect
the views of their organizations into the program. The unique

combination of the Michigan Licensed Beverage Association and
these public agencies was quite amazing and extremely productive.

THE IMPORTANT ROLE OF THE INNKEEPER

The role that taverns play 1in today"s society hasn"t changed

since the early years of civilization. In the days when travel
was very slow, miles were counted by the day rather than by the
hour. The wayside inn was carefully spaced on roads so that
after a long day of travel, the weary wayfarer would come upon a

place to relax, eat and spend the night.



Since the vast majority of people didn® live iIn cities, the
inn was the gathering spot of the surrounding area for people to

meet and socialize. It was also common to use the inn for church
meetings, political rallies, courtrooms and other social
meetings. Because of the social 1importance of the 1inn, the

tendency was to move closer to the inns. Many towns and cities
grew up around what had once been isolated wayside iInns.

Today"s i1nnkeeper may operate a tavern, a hotel, a club, a
resort or seme other specialized hospitality center. Times have
changed, but the social needs filled by today®s professional
hospitality industry are the same as they always were. Travelers
still go to hotels for overnight rest and friends still meet at
taverns for socializing, relaxing and for entertainment. The
principle purpose of today"s tavern, hotel or restaurant Kkeeper
iIs the same today as it was thousands of years ago, to provide
for some of the important social needs of people.

The serving of alcohol iIn taverns is a tradition as old as
the i1ndustry itself, but it is only one of the functions to be
filled. People can drink without going to a bar and those who
think that they are in the business only to sell alcohol, and
that they must sell as much of it as possible, completely
misunderstand the innkeeper®s role In society.

Through generations the reasons people go to bars hasn"t
changed. They go to be with friends, to relax, for
entertainment, and to meet new people. Bars are a social meeting
place, not a place for persons to become intoxicated.

The primary objective of this program is to reduce alcohol-
related driving accidents. The material presented in this book
offers a variety of solutions and problom-solvi.ng techniques for
use in licensed establishments. How to manage the dispensing of
alcohol, how to manage customers and how to prevent fights 1in
establishments are discussed in detail. The other basic

objectives are:

1. To lay groundwork for an attitude of professionalism
and ethical conduct among service personnel who deal
with alcoholic beverages.

2. To improve employee knowledge and understanding of
their key role in reducing alcohol-re lated auto
accidents and to provide them with the tools required
to reduce such accidents.



3. To apply the same techniques toward reducing injuries
to patrons as a result of fights 1iIn Jlicensed
establishments.

4. To increase public awareness of the dangers of drinking
and driving and to increase public acceptance of the
measures required to solve the problem.

PRQISSIQMALISM

Responsiole dispensers of the drug alcohol will recognize
that an attitude of professional and ethical conduct is required.
Knowledge of how to mix drinks is not sufficient qualification
for serving them to the public. One must know when, and in what
doses, alcohol may be served. This knowledge must then be
applied scrupulously, as a druggist would control the dispensing
of other regulated substances.

Recent attitudes appear to downgrade the profession of
alcohol service to one of pure "mixology"™ and sales techniques,
or, In other words, to "pourers™ and "pushers'. It is sometimes
overlooked that alcohol 1is, iIn fact, a regulated substance, and
that society has entrusted the crucial role of proper dispensing
of alcohol to certain licensed individuals and their employees.
A standard of ethical conduct in fulfilling this role 1iIs an
absolute necessity iIf abuse of alcohol is to be reduced.

IMPROVING INDUSTRY KNOALEDCE

As 1In most areas of human endeavor today, a great deal more
iIs known about alcohol and its effects than was known even Tfive
or ten years ago. A state-of-the-art approach is used in this
program to give the server of alcohol all the tools presently
available to help him or her be professional. The job of serving
alcohol 1is comparable to that of a pharmacist. When dispensing a
drug it"s absolutely essential that the drug is understood and in
turn given out in controlled doses. As a professional iIn the bar
business, knowledge is the key to a better establishment.



BKnncING TNtXPBIfiS.

Inburles in bars due to fights is a very serious problem.
Sn ce 90 percent of the combatants are intoxicated the
"Techniques of Alcohol Management" provide the necessary
information to reduce these incidents. Injuries that occur in
bars also include the uninvolved customer. There is a need to
protect all patrons from injury.

fPAWENESS AND ACCEPTANCE

Recent years have seen a massive publicity campaign designed
to draw attention to the problem of drunk driving. The public is
certainly aware of the problem, but by and large the public has
not understood or accepted the measures required to solve the
problem. The public should be made ready for controlled drinking
and service in a bar. They should understand our concern for the
well-being of all customers and our refusal to allow them to
become iIntoxicated, resulting in the possibility of an accident
while driving under the influence of alcohol. Certain steps must
be taken to help the public help themselves.

Through this program, the tools and information to achieve
these goals are available. Here, as 1iIn most cases,
responsibility is the key. It has been said over and over that
drinking and driving don"t mix, but responsible serving practices
can create a situation where one can drink and drive in a safe
manner .






THE CLINICAL EFFECTS OF ALCOHOL

In order to practice good "Techniques of Alcohol
Management,"” there must first be a working knowledge of the
product itself. In this section the following will be discussed:

1. What is alcohol?

2. The reasons people usealcohol.

3. The way people use it,

4. The way it's absorbed.

5. The way it's distributed through the body,

particularly to the mind.

6 . The way it's metabolized and eliminated from the
body after it's wused.

7. The effects of alcohol on the mind and behavior.
8 . Its interaction with drugs.
9. The toxicity of alcohol after chronic use.

WHAT IS ALCOHOL?

Alcohol is a very small organic molecule available in liquid

form. It is achemical substance, and it is a drug, "Alcohol,"
"ethanol™ and "ethyl alcohol™ are different names for the same
substance. Alcohol is also a food. It contains carbohydrates,
and has seven calories per gram. Some of the other substances
contained in alcohol are called "congeners." Congeners give
alcohol its color and taste, and may be responsible for the

after-effect (hangover) the next morning.

Alcohol is produced by the age-old process of fermentation,
a normal by-product of yeast. Alcoholic beverages are produced
from berries, grapes, other fruits and grains, each of which
produces a different beverage form. The amount of alcohol in a
beverage depends on the amount of sugar converted by yeast and
whether or not the beverage is distilled. Whiskey is a form of
beer in which the alcohol has been concentrated through the
distillation process. Beer contains from three to six percent
alcohol, wine contains from nine to 14 percent, liqueurs or
cordials have 20 to 40 percent, and liquor generally has from 40
to 50 percent. Notice the use of "percent of alcohol”™ rather



